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THE  DECISIONS 


Supreme  Court  of  the  United  States 


OCTOBER  TERM,  1913. 


TANDALU    RAILROAD    COMPANY. 

(Se«  8.  C.  Reporter'i  cd.  1-8.) 

Carrters  —  rate  regulation  —  reason- 
■blencsH  —  C(Mt  of  operation. 
The  ratio  of  the  total  operating  eipeiiBM 
of  a  railroad  or  of  a  railroad  division  to 
the  entire  receipts  of  auch  railroad  or  divi- 
■ion  alforde  in  itaelf  no  sulBcieut  basia, 
when  testing  the  reason  a  bleneia  of  ratt's 
procribed  under  state  authority,  for  de- 
termining the  eoit  of  transportation  of  in- 
trastate freight  traiBc  moving  on  class 
rates  between  two  points  of  auch  division. 
Before  auch  ratio  can  properlj  be  used  for 
this  purpose  there  must  b«  evidence  jus- 
tifying the  conclusion  that  the  coat  of 
transportation  in  proportion  to  revenue 
is  tubstantially  the  same  for  the  particular 
traffic  in  question  a*  for  the  tots!  busi- 
ness of  the  road  or  division,  or,  if  thpre 
is  a  material  difference,  satisfactorily  show- 
ing its  nature  «nd  extent. 
[Far  aiber  n»s,  nee  Carriers,  III.  d.  In  Dl- 
sest   Snp.    Ct.    1908,] 

[No.    11.1 


tolls,   rate«,   and   price* — see  note 

ebestcT  k  L.  Tunip.  Road  Co.  t.  Croxton, 

33  L.R^.   183. 

On  elements  entering  into  a  determina- 
tion of  reasonableneaa  of  railroad  rates 
prescribed  bj  atate  for  local  traffic — see 
notes  to  PennaTlrania  R.  Co.  v.  Philadel- 


APPEAL  from  the  Circuit  Court  of  the 
United   States   for  the   District  of   In- 
diana to  review  a  decree  enjoining  the  en- 
order  of  the  Indiana  RaJl- 


forcement  of  t 

road  Com  mis 
freight  rates, 
with    direetion 

The  facta  ai 


ion,  prescribing  maximum 
Reversed  and  remandvd. 
to   dismiss   the   bill   with- 

stated  in  the  opinion. 


Ur.  James  E.' McCuIlongh  argued  the 
cause,  and.  with  Mr.  Thomas  M.  Honan, 
Attorney  General  of  Indinna,  and  Messrs. 
Bernard  Korhly  and  Willard  New,  filed  a 
brief  for   appellants: 

i'he  specinl  master's  report  shows  upon 
its  face  that  the  finding  therein,  touching 
material  and  controlling  facts  in  the  cause, 
is  based  upon  an  erroneous  view  of  the 
law,  and  that  in  realitj'  there  Is  no  evidence 
in  the  cause  to  support  the  finding  as  to 
such   facts, 

Chicago,  M.  k  St.  P.  R.  Co.  v.  Tompkins. 
176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct. 
Rep,  336;  Knoxville  v,  Knoxville  Water  Co. 
212  I'.  B.  1,  03  L.  ed.  371,  20  Sup,  Ct.  Rep, 
148;  Minneapolis  &  St.  L.  R.  Co.  v.  Minne- 
BoU,  ISH  L'.  S.  267,  46  L.  ed.  1161,  22*811^. 
Ct.  Rep.  900  i  Smyth  *.  Ames,  160  U.  B. 
466,  42  L.  ed.  BIO,  IS  Sup.  Ct.  Rep.  41 S; 
Willcoz  V.  Consolidated  Gas  Co.  212,  U.  8. 

phia  County,  IS  L.R,A,(N.S,)  108,  "and 
SUte  ex  rel.  McCue  t.  Northsnl  P.  R:  Co. 
26   L.R,A.(N,S.)    1001. 

On  the  reasonableness  generally  of  state 
limitation  of  railroad  rates — see  note  to 
Chicago,  M.  ft  St,  P.  B.  Co.  t.  Toupkius, 
44  L.  ed.  U.  S.  417. 
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19,   63   L.   ed.  "382,  29   Sup.   Ct.   Rep.   II 
IS  Aan.  Cu.  1034. 

In  c&BM  of  the  chkracter  of  the  one  . 
iMUid,  tbe  ordiuBiy  rule,  that  the  flndingi 
of  tilt  maater  and  court  below  are  conclu- 
■iTe  upon  appeal,  unleaa  uiuupported  bj  Uie 
uvidcnce,  or  made  under  an  erroneous  view 
of  the  Ian,  doee  not  obtain. 

Knoxville  v.  Knoxrille  Water  Co.  212 
U.  S.  ],  S3  L.  ed.  371,  29  Sup.  Ct.  Rep. 
14B;  Willcoi  v.  Consolidated  Oa*  Co.  212 
U.  S.  19,  63  L.  ed.  382.  29  Sup.  Ct.  Rep. 
192,  IS  Ann.  Cat.  1034. 

Mr.  Owrlea  W.  Smith  also  uguad  th« 
cause,  and,  with  Messrs.  Henr;  H.  Htirn- 
brook  and  Albert  F.  Smith,  filed  a  brief  for 
appellants: 

Every  presumption  of  tact  stands  for  the 
validity  of  the  order  of  the  railroad  com- 
mission. One  who  assert*  the  Invalidity 
of  the  order  must  establish  the  allied  in- 
validity with  certainty  and  precisiiw  by 
competent  testimony. 

Chicago,  M.  k  St.  F.  R.  Co.  v.  Tomplcina, 
1T6  V.  8.  173,  44  L.  ed.  420,  20  Sup.  Ct. 
Rep.  330;  Dow  v.  Beidelman,  125  U,  S. 
SeO,  31  L.  «L  841,  2  Inters.  Com.  Rep.  SB, 
8  Sup.  Ct.  Rep.  102Si  Minneapolis  t  St. 
L.  R.  Co.  V.  MiunesoU,.  isa  U.  8.  264,  46 
L.  ed.   11S6,  22  Sup.  Ut.   Rep.  900. 

The  general  equity  rule  that  tbe  flndlug 
el  the  master,  approved  by  the  trial  court, 
will  not  be  reversed  on  appeal,  does  not 
apply  to  rate  eases. 

Minneapolis  A  St.  L.  R.  Co.  v.  Minnesota, 
•upr«i  Knoxville  v.  Knoxville  Water  Co. 
212  U.  S.  1,  63  L.  ed.  371,  ZB  Sup.  Ct.  Rep. 
U8i  Willcox  V.  Consolidated  Gas  Co.  212 
U.  S.  10,  63  L.  ed.  362,  20  Sup.  Ct.  Rep. 
102,  16  Ann.  Cas.  1034;  Chicago,  U.  k 
St.  P.  a.  Co.  T.  Tompkins,  176  L".  S.  173, 
44  L.  ed.  420,  20  Sup.  Ct.  Rep.  330. 

No  decialon  in  a  rate  caae  determines  the 
reasonableness  or  unreaaonableneis  of  the 
rate  except  for  the  particular  case. 

Covington  4  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  V.  8.  678,  41  L.  ed.  660,  17  Sup. 
CL  Rep.  198;  Wiwwnain,  M.  A  F.  R.  Co. 
V.  Jacobson,  170  U.  S.  287,  46  L.  ed.  1B4, 
21  Sup.  Ct.  Rep.  IIS;  Smyth  v.  Ames,  160 
U.  B.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418,'  171  V.  S.  361,  43  L.  ed.  197,  IB  Sup. 
■:  Ct  Rep.  888. 

The  caae  for  appellee  ia  not  made  out, 
ev«n  U  It  has  established — which  thsae  ap- 
pellant* deny — ^that  tbe  elaasifled  freight 
earried  under  the  order  could  only  be  ear- 
risd  at  a  loss.  It  must  go  further  and 
show-r-the  burden  of  proof  i«  upon  it  to 
■bow —  that  the  entire  business  of  its  trans- 
portation of  all  persona,  freight,  and  eom- 
noditfes,  where  euch  bnalnea*  is  doimestic  or 
Intrastate^  under  the  r«tM  preacribed  by 
•S 


the  state,  cannot  as  a  total,  including  the 
clasailied  freight  covered  by  the  ordw  of 
the  commtsaion,  be  transacted  at  a  fair 
proHt. 

Minnespolia  A  St.  L.  R.  Co.  v.  Minnesota. 
186  U.  S.  267,  267,  46  L.  ed.  IISI,  1157, 
22  Sup.  Ct.  Rep.  900;  Atlantic  Coast  Line 
R.  Co.  *.  North  Carolina  Corp.  Commission, 
206  U.  8.  1,  61  L.  ed.  033,  27  Snp.  Ct.  ^ep. 
686,  11  Ann.  Cas.  3S8. 

Mr.  John  O.  Williams  argued  the  cause, 
and,  with  Messrs.  Frederic  D.  McKenney, 
D.  P.  Williams,  and  S.  0.  Pickens,  Bled  a 
brief  for  appellee: 

The  decree  as  rendered  is  right  in  every 
respect,  and  should  be  in  all  things  affirmed. 

Smyth  V.  Ames,  169  U.  S.  4S8,  42  L.  ed. 
810,  18  Sup.  Ct.  Rep.  41S. 

Mr.  Justice  Hnghes  delivered  the  opin. 
ion  ol  the  court: 

The  bill  in  this  suit  was  filed  by  the 
Vandalia  Railroad  Company,  appellee,  to 
reatrain  the  enforcement  of  an  order  made 
by  the  Railroad  Commission  of  Indiana, 
on  December  14,  1006,  prescribing  maximum 
freight  rstes  for  certain  intrastate  traffic. 
The  ground  of  attack  was  that  the  rates 
BO  fixed  would  not  yield  Hufficient  revenue 
to  pay  the  actual  cost  of  the  transportation 
covered  by  the  order,  and,  hence,  that  the 
order  violated  the  14th  Amendment  of  the 
Constitution  of  the  United  BUtea.  The 
case  was  referred  to  a  special  master,  who 
made  a  report,  sustaining  tbe  contention 
of  the  railroad  company,  which  was  con- 
firmed fay  the  circuit  court.  Decree  was  en- 
tered accordingly,  setting  aside  the  order, 
and  permanently  enjoining  proceedings  to 
enforce  it.  ,  Members  of  the  commission, 
and  the  shippers  on  whose  petition  this 
action  was  ^ken  (who  were  made  defeud- 
aats  below),   prosecute  this  appeal. 

The  assignments  of  error  are  addressed 
to  the  single  point  that  tbe  evidence  failed 
to  warrant  the .  conclusion  that  tbe  pre- 
scribed rates  were  so  unreasonably  low  that, 
if  they  were  maintained,  the  company 
would  be  deprived  of  its  property  without 
due  process  of  law. 

The  Vsndalia  Railroad  Company  is  a  con- 
solidated corporation,  organiied  on  January 
1,  1906,  under  the  [3]  laws  of  Indiana  and 
Illinois,  pursuant  to  an  agreement  made 
by  five  railroad  companiea.  Of  these  the 
Terre  Haute  k  Indianapolis  Company  owned 
a  railroad  extending  from  Indianapolis 
westward  to  the  boundary  between  the 
state*  of  Indiana  and  Illinois,  and  tbe  St. 
Louis,  Vandalia,  k  Terre  Haute  Company 
owned  a  railroad  extending  from  that  point 
to  East  St.  Lonis,  niinois.  These  two  lines, 
forming   a   continuous   route   between    In- 


wGoog 


In  U.  B. 


tSUL 


WOOD  V.  VANDAUA  E.  CO. 


ditnapolia  and  Eait  St.  Louis,  eonatituted 
«bit  wea  called  tbe  St.  Louii  diviaioD  of 
tlw  new  cotDpanj.  The  other  linea  entering 
into  the  conaoiidation  were  tbe  Terre  Haute 
1  Loganapori,  [rom  Terre  Haute  to  Logana- 
port  and  South  Bend,  Indiana;  tbe  Logana- 
port  and  Toledo,  from  Loganeport  to  Butler, 
Indiana  1  and  the  Indianapolis  t  Vincennea, 
from  Indianapolis  to  Vincennea,  Indiana. 

The  order  applied  to  that  portion  of  "the 
Vandalia  Company'!  road  which  laj  be- 
tween Indianapolis  and  the  western  bound- 
ary of  Indiana,  a  diataoM  of  about  80 
mila,  which  originally  lieloDged  to  tbe 
Terre  Haute  &  Indianapolis  Company.  The 
order  waa  further  limited  to  the  freight 
traffic  moving  on  "class  rates;"  tbat  is, 
to  the  traffic,  having  its  origin  and  destina- 
tion on  thla  part  of  the  company's  line, 
wbich  waa  embraced  in  the  six  elaasea  of 
tbe  "official  cUaaifl  cation"  as  theretofore 
catablished  by  tbe  company.  Tbe  existing 
clau  ratea  were  found  by  tbe  commission 
to  be  unreasonably  high,  and  the  n 
[•tea  in  question  were  ordered  to  be  sub- 
ftituted  as  just  and  reasonable. 

Tbere  was  no  proof  of  the  value  of  tbe 
emnplaioant's  property  within  the  state  of 
ladisna,  or  of  the  return  it  received  from 
its  entire  intrastate  buBiness.  *  Nor  n 
there  proof  of  the  value  of  tliat  porti 
qI  its  road  wbicb  was  affected  by  tbe  order, 
or  of  the  return  from  all  of  its  intraatate 
bnsineas  upon  tbat  part  of  ita  lines.  No 
attempt  waa  made  to  supply  proof  of  that 
sort.  For  all  that  appears,  [4]  the  Van- 
dalia Company  might  enjoy,  notwithstand- 
ing tbe  enforcement  of  the  rates  in  ques- 
tion, ample  revenue  from  ita  intraatata 
operations  to  give  it  a  fair  return  both  as 
to  all  ita  lines  within  the  state  and  also  as 
to  that  portion  to  wblch  the  order  referred. 
The  total  tonnage  of  all  kinds  of  freight 
on  tbe  80  miles  of  railroad  from  Indian- 
apolis to  tbe  Illinois  boundary  cannot  be 
ascertained  from  the  evidence.  The  arooimt 
of  traffic  moving  on  commodity  rates  Is 
not  sbown.  It  was  found  by  the  master, 
and  it  is  undisputed,  that  the  gross  revenue 
from  the  transportation  of  that  portion  of 
tbe  traffic  which  constituted  tbe  classified 
intrastate  freight,  on  tbe  described  80  miles 
of  road,  during  the  three  years  prior  to  the 
making  of  the  order,  was  as  follows:  ISM, 
ro,B03.80;  1903,  »g],067.5ei  lOOe,  $102,- 
241.15;  and  that  the  gross  revenue  from  the 
Mune  traffic,  under  the  ratea  prescribed  by 
the  commission,  would  have  been  in  IMi, 
•£2,228.12;  in  1S05,  (60,070.18;  in  1900, 
160,930.90.  This  would  have  been  a  large 
reduction  in  the  groaa  revenue  from  that 
particular  traRic,  but  it  must  not  be  over, 
looked  tbat  the  commission  found  that  tbe 
former  rates  were  ezceaaive;  and  the  eSeet 
SS  I.,  ed- 


of  this  reduction  upon  the  company's  net 
return  was  to  be  satisfactorily  proved/  and 
could  not  be  assumed. 

Tbe  conclusion  in  the  court  below  waa 
reached  in  the  following  manner:  The  eom- 
plainant  showed,  and  the  master  found, 
that  for  the  year  1904  tbe  operating  ex- 
penses upon  the  line  between  Indianapolis 
and  the  Illinois  boundary  were  74.50  per 
cent  of  the  whole  earnings  upon  that  line 
from  every  source,  and  that  after  con- 
solidation, in  the  years  190S  and  1S06, 
the  operating  expenses  of  the  entire  St. 
Louis  division  were  respectively  73.03  and 
7S.04  per  cent  of  the  entire  earnings  of 
that  division.  These  ratios  were  then  ap- 
plied for  tbe  purpose  of  determining  tbe 
expense  of  transporting  that  part  of  the 
freight  wbicb  moved  under  clasa  rates  be- 
tween stations  on  the  road  from  [fi]  Indian- 
apolis to  tbe  Illinois  boundary.  Thus,  it 
was  assumed  that,  as  the  gross  revenue 
from  this  classified  freight  waa  (70,803.80 
in  1904,  the  expense  of  transporting  it  was 
74.G0  per  cent  of  that  amount,  or  t69,453.- 
63;  that,  in  1905,  with  a  groaa  revenue  of 
$91,007.56,  the  expense  waa  73.03  per 
cent  thereof,  or  (86,506.64;  and  that  in 
1906,  with  a  gross  revenue  of  (102,241.10, 
the  expense  was  72.64  per  cent,  or  (74,267.- 
97.  According  to  this  method  of  calcula- 
tion, the  revenue  wbicb  wonld  have  been 
rpceived  under  the  order  of  the  commission 
would  have  been  lesa  than  the  expense  of 
transportation. 

It  is  plain,  however,  that  it  does  not  fol- 
low from  the  mere  fact  that  tbe  total 
operating  expensea  of  ■  railroad,  or  of  a 
division  of  a  railroad,  bear  a  given  rela- 
tion to  the  entire  reeeipta  of  tbat  road  or 
division,  tbat  the  cost  of  transportation  in 
tbe  case  of  a  particular  class  of  traffic  bears 
the  same  relation  to  the  revenue  derived 
from  that  class.  Tbe  ratio,  in  the  first 
case,  is  found  by  bringing  together  a  groat 
variety  of  operations  involving  various 
rates  and  different  outlays  for  different 
sorts  of  traCBc.  It  is  predicated  of  the 
whole  volume  of  business  considered  as 
such,  and  may  be  far  from  true  of  some 
part  of  it  considered  separately.  It  does 
not  purport  to  be  an  expression  of  tho 
relative  cost  of  any  specified  part,  but  sim- 
ply of  that  of  the  entire  traffic  to  which  it 
applies. 

How  hazardous  may  be  the  use  of  sucb  a 
ratio  to  determine  tbe  relatlTe  ea«t  of  a 
fragment  of  tbe  buainesa  ia  apparent  in  this 
Thus  it  appeared  that  tbe  total 
gross  earnings  of  tbe  complainant's  St.  Louis 
division  in  the  year  1905  waa  (4,750,811.- 
Of  this,  the  entire  gross  receipts  from 
classified  freight  here  in  question  were 
only    (S1,067.G8,    or    le««    thu    ,(W0    par 
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cent.  The  exprnwa  of  the  division  for  that 
yur  wcra  13,469,644.81,  or  73.03  per  cent 
of  the  tot^  euninga  sa  itated.  In  1006, 
the  earnings  of  the  Bt.  Louis  diTiaion  were 
tS,480,084.TT,  and  the  ezpenKS  were  «3,- 
080,906.00,  or  72.64  per  cent.  TheK  [0] 
amount*  embrace  interatate  and  intraatate 
traffic,  freight  and  pasaenger,  and  all 
freight,  whether  moving  on  claaa  or  com- 
modity rates.  A  large  increase  or  reduction 
in  the  claw  rates  on  the  particular  intra- 
state freight  in  question,  the  volume  of 
bueincBs  being  the  same  (aa  ia  the  aaaump- 
tion),  would  have  had  a  very  alight  eCFect 
upon  the  ratio  of  cost  to  earnings  based  on 
the  entire  operations.  To  illustrate:  Had 
the  ratea  on  the  email  portion  of  freight 
here  under  conaideration  been  60  per  cent 
higher  than  they  actually  were  in  ISOS  and 
1006,  and  had  the  groaa  revenue  oi 
trallia  been  increased  accordingly, 
total  receipts  of  the  division  would  have 
been  ao  little  enlarged  that  the  ratio  of  ex- 
penses to  earnings  for  the  entire  division 
would  still  have  been  about  72.33  per  cent 
and  71.B7  per  cent  in  those  years,  respec- 
tively. If,  on  the  same  amount  of  traffic, 
the  gross  revenue  from  this  classified 
freight  in  lOOS  had  thus  been  «13e,601.34 
instead  of  $81,067.56,  and  the  above  ratio 
were  applied  to  determine  the  cost  of  its 
transportation,  that  cost  would  be  madu 
to  appear  to  be  tnS,S03.74.  On  such  a  cal- 
culation, it  would  follow,  of  course,  that 
ft  reduction  of  30  per  cent  even  in  such 
rates  would  bring  the  revenue  on  the  same 
amount  of  buaincss  below  its  cost.  Again, 
it  ■■  to  be  observed  that  bad  the  rates 
preacribed  by  the  commiMion  been  in  force 
iB  190S  and  1906,  and  had  other  conditions 
b(«n  the  same,  the  expense  ratios  for  tho 
whole  volume  of  business  of  the  St.  Louis 
division  would  have  been  only  73.51  and 
TS.ll  per  cent,  respectively. 

In  these  circumstances,  the  ratio  of  total 
expense  to  total  earnings  affords,  in  itself, 
no  sufficient  basis  for  determining  the  cost 
of  the  transportation  of  the  particular 
traffic  covered  by  the  order  under  review. 
It  alone  furnishes  no  ground  for  invalidat- 
ing the  fluding  of  the  commission  that  the 
existing  rates  were  exorbitant  and  that  the 
■ubatituted  rates  would  be  fair.  Before 
such  a  ratio  could  properly  be  used  in  set- 
ting forth  the  cost  of  a  specifled  [T]  por- 
tion of  the  traffic,  it  would  be  necessary  to 
have  evidence  either  justifying  the  conclu- 
eion  that  the  coat  in  proportion  to  the  reve- 
nue waa  aubstantially  the  same  for  that  part 
of  the  tratBc  as  for  the  whole,  or,  if  there 
were  a  material  difference,  satisfactorily 
showing  its  nature  and  extent. 

In  defending  the  use  of  the  method 
adopted  below,  appellee  relies  upon  the  ease 
««0 


of  Smyth  v.  Ames,  169  U.  S.  406,  42  L.  ed. 
819,  16  Sup.  Ct.  Rep.  41S.  There,  the 
legislature  of  Nebraska  had  eatablished 
a  claasiflcation  for  all  intrastate  freight 
carried  by  railroad,  and  had  Sied  the  max- 
imum rates  to  be  charged  therefor.  With 
other  evidence,  the  court  bad  before  it  the 
teatimony  and  exhibits  furnished  by  one 
of  the  defendants  in  that  case,,  a  secretary 
ol  4he  state  board  of  transportation,  and  a 
principal  witness  for  that  board,  who  gave 
the  results  of  his  investigations  with  re- 
spect to  the  trafBe  of  each  companv  within 
the  state.  The  ratio  of  expenie  to  earnings 
on  all  business  done  within  the  state  was 
thus  shown,  but  reliance  was  not  placed 
upon  that  alone.  This  witness  also  testified 
that  upon  the  local  business  the  percentage 
of  expense  to  earnings  would  be  at  least 
10  per  cent  more.  We  need  not  follow  the 
elaborate  analjsis  of  the  exhibits  in  Smyth 
V.  Ames,  supra,  by  which  the  appellanta 
undertake  to  elucidate  the  differences  be- 
tween the  traffic  conditions  there  disclosed 
and  those  here  involved.  It  is  sufficient  to 
say  that  the  case  cited  cannot  be  r^arded 
aa  affording  basis  for  a  contention  that  a 
ratio  of  expenae  to  earnings  on  the  entire 
business  of  a  railroad,  or  of  a  division, 
can  be  talten  to  show  the  cost  of  some  par- 
ticular item  or  class  of  traffic,  in  the  ab- 
sence of  evidence  with  respect  to  that  traf- 
fic whicli  would  warrant  the  conclusion 
that  its  cost  in  proportion  to  the  revenue 
therefrom  could  properly  be  expressed. 

Each  case,  as  was  pointed  out  in  Smyth 
V.  Ames,  must  depend  upon  ita  apecial 
facts  1  and  the  record  in  the  present  case  is 
barren  at  the  necessary  proof.  Attention  is 
[8]  called  to  the  expense  ratio  for  the  for- 
mer Terre  Haute  A  Indianapolis  Company  in 
the  year  1904,  that  is,  prior  to  the  consol- 
idation. But  this  was  based  on  the  total 
business  of  the  road,  and  no  details  are 
furnished  showing  that  this  ratio  could 
rightly  be  applied  to  that  part  of  it  which 
made  up  the  clasiifled  freight  in  question. 
There  are  certain  statements  with  respect 
to  the  heavier  cost  of  the  operation  of  local 
la  compared  with  through  trains,  but  these 
itatementa  are  clearly  inadequate.  Local 
traffic  may  coat  more  per  unit  of  freight 
movement  than  tbrougli  traffic,  but  whether 
it  coata  more  in  proportion  to  revenue  is 
another  matter.  That,  of  course,  depcoda 
upon  the  rates  charged,  and  is  a  fact  to  be 
proved.  Minnesota  Rate  Caaes  (Simpaon 
r.  Shepard)  230  U.  S.  352,  462-405,  57  L. 
td.  1511,  1567,  1S08,  33  Sup.  Ot.  Rep. 
729;  Missouri  Rate  Cases  (Knott  v.  Chi- 
"  *  Q.  R.  Co.)  230  U.  S.  474,  60.\ 
606,  67  L  ed.  1071,  1693,  1594,  S3  Sup. 
Ct.  Rep.  976.  There  waa  teatimony  with 
respect  to  the  cost  of  handling  freight  over 
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tht  pUitform  at  the  IndiinKpolis  terminal, 
but  thU  fell  far  short  of  the  ehowing  re- 
quired, and  it  appeared  thxt  of  the  six 
daaaea  of  freight,  to  which  the  order  ap- 
plied, the  fifth  and  sixth  cUbbpi,  conatitut- 
ing  much  more  thsn  one  half  in  tonnage 
of  the  claMJfled  freight,  always  moved  in 
carloftd   lota   loaded   by   the  shipper. 

The  evidenre  showed  that  the  clau  rates 
tM  local  traffic  on  the  line  between  Indian- 
apolis and  the  Illinois  boundary,  which 
were  maintained  by  the  Vandalia  Company, 
and  condemned  by  the  commission  as  unrea- 
sonable, were  higher  tban  the  class  rates 
for  corresponding  distances  to  local  stations 
in  Indiana  on  other  lines  (including  one 
of  the  Vandalia  Company's  division*)  run- 
ning out  of  Indianapolis  to  the  east  and 
south.  It  wholly  failed  to  sustain  the  con- 
tention that  the  action  of  the  commission 
in  ordering  the  reduction  complained  of 
transcended  the  limits  imposed  by  the  14th 
Amendment. 

The  decree  is  reversed  and  the  case  re- 
manded, with  direction  to  dismiaa  the  bill 
without   prejudice. 


[9]  GEORGE  A.  LURIA,  Appt, 

UNITED  STATES. 

(8m  S.  C.  Reporter's  ed.  ft-SS.) 

AppeftI  ^  gBestion  not  raised  below. 

1.  The  sutBeiency  at  the  petition,  in  a 
proceeding  under  the  act  of  June  29,  1U06 
(34  8Ut.  at  L.  500,  chap.  3508,  U.  B.  Comp. 


tender  the  issue  of  fraud  on  which  the  casr 
was  heard  and  determined  below,  cannot  be 
raised  for  the  first  time  on  appeal. 
[For  otber  cswi,  see  Appeal  snd  Error,  Till. 
J,  4,  in   DISMt  Sup.  Ct.  laog.J 

Allvna  —  iMtnralliatloii  —  Impeaohlng 
certlOcate. 

2.  The  express  declaration  in  tho  act 
of  June  £S,  1D06,  g  15,  making  naturaliui- 
tion  certiflcati's  impeachable  when  fraudu- 
lently or  illegally  procured,  that  the  pro- 
Tisions  of  that  section  shall  apply  to  cer- 
tificatea  issued  under  prior  laws  as  well 
as  those  issued  under  that  act,  makes  ap- 
plicable to  certificates  theretofore  issued 
the  provisions  of  the  second  paragraph  of 
that   aection,   dealing   with    the   evidential 

Note. — On  the  right  to  trial  by  jury, 
gener«llv — see  notes  to  Justices  of  Supreme 
Ci  V.  United  SUtes.  IB  L.  ed.  U.  S.  658; 
Eilenbecker  v.  District  Ct.  33  L.  cd.  U.  S. 
801 :  Gulf,  C.  A  8.  F.  R.  Co.  t.  Shane,  39 
L.  ed.  U.  8.  78Ti  and  Perwo  r.  Dodge, 
41  L.  ed.  U.  S.  113. 
St  L.  ed. 


effect  of  taking  up  a  permanent  residence 
in  a  foreicn  country  within  five  years  after 
securing  the  certlHeatc,  although  this  par- 
agraph was  inserted  b.v  way  of  amendment 
while  the  section  was  under  consideration  iu 
the  House  of  Representatives. 
(Foi   otber  cases,  see  Aliens,  VII.,  In  Dtastt 

Bup.  a.  1808.1 
Aliens  —  naturalisation  .—  fntnve  res- 
idence. 

3.  'I'he  right  to  naturalization  under  U. 
S.  Rev.  Stat.  §g  2185-2170,  U.  8.  Comp. 
Stat.  1001,  pp.  1329-1333,  was  by  neces- 
sary implication  conferred  upon  such  alien* 
onl^  as  contemplated  the  continuance  of  a 
residence  already  established  in  the  United 
States. 

[For  otber  csiieii.  see  Aliens,  VII.,  Id   Dlsesl 

Sup.  a.  19081 
AIleuB  —  nftturallzatlon  —  (^ngreaslon- 

al  control  —  ImpcachinK  certlUcale. 

4.  Congress  did  not  exceed  its  power  over 
the  naturalization  of  aliens  by  providing 
in  the  act  of  Jure  29,  1908,  S  IS,  for  the 
orderly  cancelation,  after  full  notice  aXil 
bearing,  of  naturalization  certificates  which 
have    been     procured    fraudulently    or     il- 

(For  otber  cases,  see  Aliens,  VII..  In  Dloeal 
Sup.  Ct.  19U8.1 

Constitutional  law  —  legislative  pre- 
Btunptlon  —  impeaching  na  I  lira  Illa- 
tion   crrtlllcute    —    subsequent    rest- 

5.  Constitutional  rights  are  not  invaded 
by  the  declaration  in  g  16  of  the  natural- 
itation  act  of  June  29,  ISOe,  that  taking 
up  a  permanent  residence  in  a  foreign 
country  within  five  years  after  the  issuance 
of  a  certiGcate  of  citisenship  shall  be  con- 
sidered prima  facie  evidence  of  the  lack 
of  intention  to  become  a  permanent  cit- 
izen of  the  United  States  at  .the  time  of 
the  application  for  citizenship,  which,  iu 
the  absence  of  countervailing  evidence,  shall 
be  sudicient  to  warrant  the  cancelation  of 
the  certificate  as  fraudulent,  since  this  pro- 
vision prescribes  a  rule  of  evidence,  not  of 
substantive  right. 

[For  other  cbkcb.  see  Conslltutlonal  Law,  774- 

7T8.  799-SOS,  In  Dlseit  Sup,  Ct.  190S.1 
Constitntional  law —  retrospective  laws 
—  ImpeachlnK  nataralisatlon  certlll- 
cate  —  legislative  preanniptioii. 
8.  The  retrospective  feature  of  |  IG  of  the 
naturalization  act  of  June  20,  1906,  for  the 
impeachment  of  certificates  of  citizenship 
fraudulently  or  illegally  procured,  which 
makes  applicable  to  certificates  issued 
under  prior  laws  the  declaration  of  that 
section  that  taking  up  permanent  residence 
in  a  foreign  country  within  five  years  after 
the  issuance  of  the  certificate  shall  be 
prima  facie  evidence  of  a  lack  of  Inten- 
tion to  l>ecDme  a  permanent  citizen  of  the 
United  States  at  the  time  of  the  applica- 
tion for  citizenship,  which.  In  the  absenct 
of  countervailing  evidence,  shall  be  sufll- 
eient  to  warrant  the  cancelation  of  the 
certificate  aa  fraudulent,  does  not  render 
such  legialation  invalid. 
[For  otber  eases,  wee  Constitutional  Law.  MS- 
lOOe,  In  IMsest  Bup.  Ct.  190a.l 
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Jnrr  —  right  to  trial  hj  —  Impeachlnc 

naturalization   certlflcate. 

T.  The  proceeding  under  the  act  ol  June 
2B,  J90e,  g  15,  for  tbe  cancelfttion  of  a 
natural ization  certificate  fraudulently  or  il- 
Ic^Uf  procured,  is  a  suit  in  equity,  and 
not  one  at  common  law,  within  the  mean- 
ing of  U.  S.  Const.  7th  Amend.,  preserving 
the  right  to  trial  by  jury. 
[For  other  cases,  see  Jar;,   I.   b.  In   DlKCSt 

Bnp.  Ct.  1*08. ) 

[So.    87.] 


APPEAL  trmn  the  District  Court  of  the 
United  State*  for  the  Southern  Dis- 
trict of  New  York  to  review  a  decree  set- 
tiog  aside  and  canceling  a  naturalisation 
eertiflcat«  ai  fraudulently  and  illegally  pro- 
cured.    AOlrmed. 

See  same  case  below,  184  Fed.  OiS. 

The  facts  are  stated  in  the  opinion. 

Ur.  Louis  Marshall  argued  the  cause, 
and,  with  Mr.  A.  M.  Friedenberg,  Sled  ^ 
brief  for  appellant: 

For  purposes  of  citizenship,  persons  born 
and  persons  naturalised  in  tbe  United 
States  are  placed  on  an  exact  equality  by 
the  Constitution. 

Uinor  f.  UapperMtt,  81  WaU.  ISE,  lOfi, 
22  L.  ed.  627;  United  SUtes  v.  Cmikshanic, 
02  V.  B.  G42,  23  L.  ed.  688;  Lynch  y.  Clarke, 
1  Sandf.  Cb.  642;  Boyd  v.  Nebraska,  143  U. 
8.  162,  36  L.  ed.  109,  18  Sup.  Ct.  Rep.  37S; 
Scott  V.  Sandford,  IS  How.  393,  16  L.  ed. 
«B1;  Elk  V.  Wiikina,  112  U.  8.  84,  10],  2S 
L.  ed.  643,  845,  5  Sup.  Ct.  Rep.  41 1  Osbom 
v.  Bsnk  of  United  SUtes,  9  Wheat.  825,  6 
L.  ed.  224;  United  SUtes  t.  Wong  Kim 
Ark,  166  U.  S.  702,  703,  42  L.  ed.  908,  910, 
18  Sup.  Ct.  Rep.  456. 

White  it  is  true  that  it  is  within  the 
province  of  a  legislature  to  enact  that  proof 
of  one  fact  shall  be  prima  facie  evidence  of 
another  which  i*  the  main  tact  In  issue,  the 
inference  must  not  be  arbitrary,  but  there 
must  be  a  rational  relation  between  the  two 
facta. 

Bailey  t,  Alabama,  21B  U.  S.  219,  S5  L. 
cd.  191,  31  Sup.  Ct.  Rep.  146;  People  v. 
Cannon,  139  N.  Y.  43,  36  Am.  St.  R^.  668, 
34  N.  B.  TS9. 

The  law  is  invalid  if  construed  to  apply 
to  persons  naturalized  under  tbe  prior  act. 

Woart  T.  Winnick,  3  N.  H.  473,  14  Am. 
Dec.  384;  Society  for  Propagation  of  Gos- 
pel V.  Wheeler,  8  Gall.  139,  Fed.  Caa.  No. 
13,IS6i  Conrad  v.  Smith,  6  N.  D.  337,  70 
N.  W.  816. 

A  court  may  refer  to  the  public  history  i 
of  the  times,  and  to  legislative  documents, 
to  ascertain  tbe  reason  of 
1ft* 


well  as  tbe  meaning  of  particular  provi- 
sions therein;  and  to  that  end  may  con- 
sider the  evil  which  it  is  designed  t«  rem- 
edy, contemporaneous  events,  and  tlie  exist- 
ing situation  with  regard  to  the  subject- 
matter  of  tbe  l^islation  as  it  was  pressed 
upon  tbe  attention  of  tbe  legislative  body. 
United  SUtes  v.  Union  P.  R.  Co.  01  U. 
S.  72,  70,  23  L.  ed.  224,  228;  Piatt  v.  Union 
P.  R.  Co.  09  U.  S.  60,  2S  L.  ed.  42Si 
Church  of  the  Holy  Trinity  v.  United 
SUtes,  143  U.  S.  463,  36  L.  ed.  229,  12  tiup. 
Ct.  Rep.  611;  The  Delaware,  181  U.  S.  472, 
40  L.  ed.  776,  IB  Sup.  C^.  Rep.  518;  8haw 
v.  Kellogg,  170  U.  S.  331,  42  L.  ed,  1067, 
18  Sup.  Ct.  Rep.  632;  Binns  v.  United 
SUtes,  194  U.  8.  495,  48  L.  ed.  1000,  84 
Sup.  Ct.  Rep.  816;  Johnson  v.  Southern  P. 
Co.  196  U.  S.  10,  49  L.  ed.  370,  2S  Sup.  Ct. 
Rep.  168,  17  Am.  Neg.  Rep.  412;  McLean  v. 
Arkansas,  211  U.  S.  539,  63  L.  ed.  316,  29 
Sup.  Ct.  Rep.  206;  Wadsworth  v.  Boysen, 
78  C.  C.  A.  437,  148  Fed.  776;  Tenement 
House  Dept.  v.  Moeschen,  179  N.  ¥.  326,  70 
LJt.A.  704,  103  Am.  St.  Rep.  910,  72  N. 
E.  231,  1  Ann.  Caa.  439;  Musco  v.  United 
Surety  Co.  196  N.  Y.  485,  134  Am.  St.  Rep. 
851,  BO  N.  E.  171. 

The  appellant  did  not  take  up  a  perma- 
nent residence  at  Johannesburg,  but  con- 
tinued to  be  a  legal  resident  of  the  United 
States. 

Dupuy  V.  WnrU,  53  N.  Y.  656;  Moorhouse 
V.  Lord,  10  H.  L.  Cas.  272.  1  New  Reports, 
655,  32  L.  J.  Ch.  N.  S.  29S,  9  Jur.  N.  S. 
877,  8  L.  T.  N.  S.  812,  11  Week.  Rep.  63T; 
Huntly  V.  Gaskell  [1908]  A.  C.  66,  75  L. 
J.  P.  C.  N.  S.  1,  94  L.  T.  N.  6.  33,  Z2  Times 
L.  R.  144;  Re  Newoomb,  102  N.  Y.  238,  84 
N.  E.  060. 

A  bill  ot  attainder  is  a  l^slative  act 
which  inflicts  punishment  without  Judicial 
trial. 

Cummings  v.  Missouri,  4  Wall.  323,  IB 
L.  ed.  383;  Re  Yung  Sing  Bee,  36  Fed.  437. 
A  statute  belongs  to  the  class  of  s>  poti 
facto  laws  which,  by  its  necessary  operation, 
and  in  it*  relation  to  the  offense,  or  lU 
conseqlnences,  altars  the  situation  of  the 
accused  to  bis  disadvantage. 

Cummings  v.  Missouri,  4  Wall.  277,  18 
L.  ed.  366;  Ex  parta  Garland,  4  Wall.  333, 
18  L.  ed.  366;  Thompson  v.  Utah,  170  U.  8. 
351,  42  L.  ed.  106S.  18  Sup.  Ct.  Kep.  620; 
Calder  v.  Bull,  3  DalL  386,  1  L.  «d.  648; 
Green  v.  Sbumway,  3B  N.  Y.  418. 

The  appellant  was  entitled  to  a  trial  1^ 
jury  of  the  issues  presented  in  the  pleadings. 
Parsons  v.  Bedford,  3  Pet.  433,  446,  7  L. 
ed.  732,  736;  Knickerbocker  las.  Co.  v.  Corn- 
stock,  16  WaU.  268,  21  L.  ed.  493;  Garn- 
hart  r.  United  States,  IS  Wall.  162,  21  L. 
ed.  276;  The  Sarah,  S  Wheat.  391,  6  L.  ed. 
<44;  Morris's  Cotton,  8  WslL  607,  19  L.  ed. 
SKI  V.  B. 
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U13.                                 LtnuA  V.  uifrrED  states.  17,  IS 

481 ;   Elliott  T.  ToeppDcr,  U7  U.  S.  327,  47  the  act  of   June  29,   IflOe,  34   SUt.  mt  L. 

l~  ed.  200,  23  Sup.  Ct.  Rep.  133.  690,    601,    ehap    3602,    U.    S.    Comp.    BUt 

A-l.t.at  Attorney  G«er.l  R.rr  .rgued  ^"f  .,;»",■,  »■  '"•  »"■  "  <nMMi, 

th.  eaoM  uKl  «W  •  b,l.l  lor  .ppellw.  "."?    '"«*"'    P'""'"?.    '    e«rt.«e.t.    ol 

Section  16  ol  the  n.tnr.ii»ition  ul  ol  ;rt.«n.h,p  theretofore  iieued  to  Corf.  A. 

Jom  211,   1900,  i.   eon.Utntion.1,  e.en   u  '-}""  'j  "«  eourl  ol  eominon  plein  ol  the 

•pplied  to  eortiOulee  ol  n.tnr,lii.tion  pro-  '"'  '"''   «""''  <■'  ""  ""'■•    '"  '•*■ 

cured  under  prior  etatutca.  ^ 

JohanoeaacD  t.  United  SUtea,  226  U.  S.  ^""^  ?«*'*'<"•  "aa  not  cmrelully  prepared, 

227,  88  L.  ed.  1088,  32  Sup.  01.  Kep.  813.  "'^  y**  '*  doubtlese  waa  deaigned  to  charge 

The  provUio,  :   ol  the  accond  paragraph  'I"'  ""   eertiflcate  wa.   fiaodulcntlj  and 

ol  the  act  ol  1008,  making  the  Utlng  up  '"'g""?  procured.  ,n  that  Lurla  did  not  at 

nl  a  permanent  residence  abroad  within  live  *^^  '""'   '"**"''    *"   ''*«""«   '   Permanent 

leara  after  an  ailen'a  naturalization  prima  ='"«»   "'  "•  """"■   ^tatea,    hut  only  to 

laeie  evidence  ol  a  lack  of  intention  on  hie  "^^"^  *''*   '"'*'"*  "*  •"«'»  eitizenabip   in 

part  to  become  a  permanent  re.id.nt  ol  tb.  "''"  ""  >••  "'S"  "l°7  "•  advanlagei 

United  SUtea  at  the  tine  ol  «ling  hia  ap.  ""''  protecl)on,  and  yet  Uke  up  and  main, 

plication  lor  citiienohip,  are  valid  and  con-  ^"p   *   permanent   realdcnce   m   a  lotaign 

atitutionaL  country.    There  wai  a  prayer  that  the  cer- 

Mobile,  J.  t  K.  C.  E.  Co.  v.  Turnlp.e.d,  ''"""  l»  ""  "^  "^  eaneeled  hecauie 

219  U.  8.  36,  42,  86  L.  ed.  78,  80,  32  L.RJl.  Procured  illegally.       The  •ufflciency  of  the 

(N.S.1  228,  31  Sup.  Ct.  Rep.  138,  Ann.  Ca..  P^"'°"  ""  ""  cballeng«i,  and  the  enae 

191BA.  483,  2  V.  C.  C.  A.  243;   Bailey  v.  '"  "^'""1  ^^  determined  aa  il  the  Uene 

AUibama,  219  U.  S.  219,  238,  68  L.  ed.  191,  l"*'    dcacrlbed    were    adcjuatcly    tendered. 

200    31   Sup.  Ct.  Rep.  146.  ^"    ""    up'nion    rendered    by    the    district 

The  fact  that  the  preaumption  ippliea  to  ""'.'^  "  ""  "'J  """  "h-erving  that  tlie 

the  trial  ol  an  issue  to  be  determined  by  P"!'"""  ""   '"'''•"  •"  ="''='""'     "Tbat 

laet.  which  oecurr«i  before  the  presumption  P"'"'.  '»"""■  ""  ~'  """'•  "">  '  ""P" 

existed  is  immaterial  P*""  ""  ''efeudant  does  not  mean  to  raise 

Webb  Y.  Den,  17  How.  678,  16  L.  ed.  35;  "•"    .T'''  'I"  »'  "■  •W""''  P«"«l  "n- 

Howard   v.  Moot,  81   N.  V.  282;   Rich   v.  questioned  then,  and  It  is  too  Uta  to  ques- 

Flanders,  39  N.  H.  304.  '""^  '*  P"""        ,       , 

1  his  is  only  a  apeeiea  ol  the  general  regu-  "•  "■•  ""  l"""  "P™  "  •P^  >'■'» 

lation   ol   procedure  which   the  legislature  """' ""i"™  aeewnpsnylng  papers.  Iron 

may  always  change,  even  when,  a.  in  the  ■"  ''  ■■''"'  ''  |ndubiUbly  appeared  that 

casi    ol    criminal    atatutoa    passed    by    tb.  '•''"•''"  '°"'  "  "''»■  """'■•.  I"  "?*> 

nat,.,    it    is    suhjecl    to    tb.    prohibition  "  ,"?».  ""''  »~  1°^^"  ''"I'  ","?»■ 

against  c  posi  (aclo  legisUtion.  <?>'  ''  """''  '  ""'"•I  ""'^  °'  «l"< 

Hopt  V.  Utsh,  no  U.  8.  674,  28  L  rf.  "''^  *■**  "*»*  7^""  »"**  '"  raduatcd  there- 

202,  4  Sup.  Ct.  Rep.  202,  4  Am.  Crim.  R.p.  "°" '!  '™i, ""'_.'?  'PP''?"  f"  "Jpr"- 

417;  Thompson  v.  Mls«,»ri,  171  O.  S.  380,  V"""  ['«  'J' .'f'?"!',,"'  f"""'!';;  ^ 

43  L.  ed.  201,  IS  Sup.  Ct.  Rep.  022.  July   1894 ;  that  in  the  tollowing  month  he 

The  evidence  shnv^s  that  Luria  took  up  "~i"  -nd  obtained  a  passport  from  the  De- 

hi.    pcrmsncnt   residence    In    South    Africa  partmsnt  of  BtaU,  and  i.  llovomb«  hJl  the 

under  auch  circumstanc  aa  to  justify  the  Vf'."^    ^'".'?    '"   ^    Trnnsvaal,    South 

presumption   that  he  had  no  Intention  of  *'"'•.   """f   In   D^^bjr;    that  from 

lesldlng  permanently  in  the  Unitod  BUtes  S"'  '?»•  I?,''"  '"•  ,°'  "'  l""""''.  '° 

at   the  time  ol  his  naturalisation.  Becunber,   1910    he  raided   and  practised 

Ennis  V.  Smith,  11  How.  422,  423,  14  L.  ^"    P"'"""    '°  .!"!"'    t   "'•,  ?'' J" 

ed.  482,  433;    Morris  v.  Gilmer,  12»  U.  S.  J™         '}'  *'""'.  ^J™"  "•*'"'  ■*'«^- 

338,   32   L.   ed.   894.   0   Bup.  a.   Rep.  299;  ""  "l"""",'"  "' .??' ""'             ?'" 

Anderson  v.  Wstt,  138  11.  S.  708,  34  L.  ed.  ?°''  "^"   "  "?  ""''!^„^»'"  '"  '" 

1082.  11  Sup.  Ct.  Eep.  449.  '""  "  ""  m»lbs  in  1907,  for  lb,  tem- 

A  suit  to  cancel  a  ™rti8cato  ol  nalnrali.  P"'"^   purpo.e  ol  Uking  a  postgrsduaU 

..               ..                 J     >  i_    J  I               I  eouTM  m  a  mpdiul  Mhool  In  New   Torki 

«t.on  on  the  ground  of  fr.ud  In  no  wUe  ^^^  ^^^  ^^^^  ^             ^^^  ^^,  ^^ 

d.ffer.  [rom  a  lu.t  to  creel  «  patent,  ud  U  „  (,,,  ,jj^„_  Joh*nni.barg,  South  Afri«. 

*'?/'.'  "  *'a"*^''^/"*''*^'°,1„  ^    -„  ^'<«°  «"*  *»«*•  "»  »PP~'i''8  the  dirtriet 

United  SUte>  t.  Min.our,  170  PW.  671.  ^^^   found   .nd    held    tbit   within   a   few 

mouUu    after    •eeurinK    the    eertiflcata    of 

Mr.  Jnrtice  V«n  Dorantar  dellTered  the  ciUMMhip   Lnrla  w^t  to   and   took   up   ■ 

opinion  of  the  court:  permanent  residene*   In  South  Africa,  and 

This  appeal  brings  under  review  a  decree  that  thl»,   under  |   IS  of  the  art  of  1906, 

Mtting  aaidc  and  canceling,  nnder  |  16  of  conatituted  prima  fkeie  arldenee  of  a  lack 

•■  I.,  ed.  /--            I            4«* 
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of  intention  on  his  part  to  become  ■  per- 
maneat  citiien  of  the  United  Statei  at  the 
time  he  applied  for  the  certificate.  In  the 
papera  accompanying  the  agreed  itatpment 
theM  were  aome  declarations  which,  if 
Mpa;-atel]'  considered,  would  tend  to  en- 
gmder  tiie  belief  that  he  had  not  tal^en 
up  a  permanent  residence  in  South  Africa, 
and  waa  onlj  a  temporary  sojourner  there- 
in; but  the  district  court,  upon  weighing 
and  considering  those  declarations  in  con- 
nection with  all  the  facts  disclosed,  as  was 
necessary,  concluded  that  the  declarations 
could  not  be  taken  at  their  face  value,  and 
that  the  residence  in  South  Africa  was  in- 
tended to  be,  and  was,  permanent  in  char- 
acter.    We  concur  in  that  conclusion. 

In  his  answer,  Luria  interposed  the  de- 
fense that  his  presence  in  the  Transvaal 
was  solely  for  the  purpose  of  promoting  bia 
health,  the  implication  being  that  when  he 
went  there  his  health  was  impaired  in  auch 
a  way  that  a  residence  in  that  country  was 
necessary  or  advisable,  [IB]  and  therefore 
tbat  taking  up  such  a  residence  ought  not  to 
be  accepted  as  indicating  tbat  when  he  was 
naturalized  it  was  not  his  intention  to  be- 
come a  permanent  citizen  of  the  L'uited 
Btates.  He  does  not  appear  to  have  been 
present  at  the  hearing,  and  although  there 
was  ample  time  (b<n  months  after  filing 
his  answer)  to  take  his  deposition,  it  was 
not  taken,  and  there  was  eubetantially  no 
attempt  to  sustain  this  defense,  or  to  ex- 
plain his  permanent  removal  to  the  Trans- 
vaal so  soon  after  he  procured  the  certifi' 
eatc  of  citizenship.  True,  it  appeared  that 
in  mon  he  filed  at  the  United  States  Con- 
sulate in  Joliannesburg,  in  support  of  an 
application  for  regiatratioo  as  a  citixen  of 
the  United  States,  two  certificates  from 
medical  practitioners,  stating,  in  effect,  that 
his  residence  in  the  Transvaal  was  for  pur- 
poaea  of  health;  but  those  certificates  did 
not  rise  to  the  dignity  of  proof  in  the 
present  ca«e.  Besides  being  ex  parte,  they 
were  meager,  not  under  oath,  and  not  ac- 
cepted by  the  consular  offlcers  as  adequate 
or  satisfactory.  Thus,  we  think  the  district 
court  rightly  held  tbat  there  was  no  counter- 
vailing eviden.^  sufficient  to  overcome  the 
evidential  effect  of  taking  up  a  permanent 
residence  in  the  Transvaal  so  shortly  fol- 
lowing the  naturalization. 

Section  10  of  the  act  of  1906,  under  which 
this  suit  was  conducted,  is  as  follows: 

"Sec.  16.  That  it  shall  be  the  duty  of 
the  United  States  district  attorneys  for  the 
respective  districts,  upon  affidavit  showing 
good  cause  therefor,  tf>  institute  procerd- 
Ings  in  any  court  having  jurisdiction  to 
naturalite  aliens  in  the  judicial  district  in 
which  the  naturalized  citiwD  may  reside 
at  the  time  of  bringing  the  sni^  for  the  pur- 


'  pose  of  setting  nide  and  canceling  tbe  eer- 
tiScate  of  citizenship  on  the  ground  of 
fraud,  or  on  the  ground  that  euch  cvrtifiaate 
of  citii^nthip  iciM  itltgaliy  procured.  In 
any  such  proceedings  the  party  holding  the 
certificate  of  cititcnship  alleged  to  have 
been  fraudulently  or  illegally  procured  shall 
have  [20]  sixty  daya'  personal  notice  in 
which  to  make  answer  to  the  petition  of  the 
United  States;  and  if  tbe  holder  of  such 
certificate  be  absent  from  the  United  Statei 
or  from  the  district  in  which  he  last  had  hia 
residence,  such  notice  shall  be  given  by  pub- 
lication in  the  manner  provided  for  the  aarv- 
icc  of  summons  by  publication,  or  upon 
absentees  by  the  taws  of  the  state  or  tlie 
place  where  such  suit  is  brought. 

"//  any  alien  xchn  shall  have  tecured  a 
certificate  of  ntizenship  under  the  pro- 
(i'non«  of  thia  act  shall,  within  five  gears 
after  the  issuance  of  auch  certificate,  re- 
turn to  the  country  of  hia  nativity,  or  go 
to  any  other  foreign  country,  and  take  per- 
.aneni  reiidmce  therein,  it  ahall  be  con- 
sidered prima  facie  evidence  of  a  lack  of 
JnicnJion  on  ihe  part  of  »tich  alien  to  he- 
come  a  permanent  citizen  of  the  United 
States  at  the  time  of  filing  his  application 
for  ciliienship,  and,  in  the  abnence  of  counter- 
vailing evidence,  it  shall  he  gugicient  tn 
the  proper  proceeding  to  authorite  the  can- 
celation of  hia  certificate  of  citizenship  aa 
fraudulent,  and  the  diplomatic  and  consular 
oncers  of  the  United  Blalea  in  foreign  roun- 
Iriea  ahall  from  time  to  time,  through  the 
Deparfmenl  □/  State,  furnish  the  Depart- 
ment of  Justice  Kith  the  names  of  thoer 
within  their  respective  fuirsdictions  who 
have  such  certificates  of  citizenship,  and 
who  have  taken  permanent  residence  in  the 
country  of  their  nativity,  or  in  any  other 
foreign  country,  and  such  slotementa.  ,duty 
certified,  shall  be  admissible  in  evidence  tn 
all  courts  in  proceedings  to  cancel  certifi- 
cates of  ciluenshifi, 

"Whenever  any  certificate  of  citizenship 
shall  be  set  aside  or  canceled,  as  herein  pro- 
vided, the  court  in  which  such  judgment  or 
decree  is  rendered  shall  make  an  order  can- 
celing such  certificate  of  citizenship,  and 
shall  send  a  certified  copy  of  such  order 
to  the  Bureau  of  Immigration  and  Naturali- 
zation:  and  in  case  such  certificate  was  not 
originally  issued  by  the  court  making  such 
order,  it  shall  direct  tlie  clerk  of  the  court 
to  transmit  a  copv  of  such  order  and  judg- 
ment to  the  court  out  of  which  such  certifi- 
cate [21]  of  citizenship  shall  have  been 
originally  issued.  And  it  shall  thereupon  be 
the  duty  of  the  clerk  of  the  court  receiving 
such  certified  copy  of  the  order  and  judg- 
ment of  tbe  court  to  enter  the  same  of  rec- 
ord, and  to  cancel  sucli  original  certiQcate  of 
<  ^ticeDship  npon  tbe  records,  and  to  notify 
""     V.  S. 
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the  Bureau  of  ImmigrKtlon  and  Naturali- 
latiou  of  *ucb  cancelation. 

"T^  pTovitiont  of  thii  aeetion  thaU  ap- 
ply »ot  only  to  eertifieatet  of  mtizMwAtp 
iatued  uwler  the  provitmt*  □/  thit  aet,  bu( 
to  alt  c^rti/icdtM  of  ntimfukip  which  may 
hact  been  itaurd  heretofore  by  any  coui't 
CMTcinny  /urisch'ction  m  mtluralUiation  pro- 
crcdinga  under  prior  laiet," 

One  of  tbe  questions  ariting  under  thix 
Motion  is,  whether  the  second  paragrnph, 
dealing  with  the  evideotial  effect  of  taking 
up  a  permanent  midence  in  a  toifiga  coun- 
try within  five  yean  after  securing  a  cer- 
tificate of  citixenahip,  ii  confined  to  certifl- 
cates  iasued  under  the  act  of  1906,  or  ap- 
plies also  to  those  iaaucd  under  prior  laws, 
a*  was  Luria's.  If  that  paragraph  were 
alone  examined,  the  answer  undouhtedl; 
would  be  that  on  y  certificates  under  the  act 
of  1906  are  included.  But  the  laat  paragraph 
■Iso  must  be  conaidered.  It  expressly  dcclarcR 
that  "the  proviaiona  of  this  section"  s)iall 
applj  not  onlj  to  certificates  issued  under 
the  act  of  leoa,  but  also  to  all  certificates 
tLeretofore  issued  under  prior  laws.  The 
worda  "the  proviaiona  of  this  section"  nat- 
urally mean  ever?  part  of  it,  one  para- 
grapii  as  much  aa  another,  and  that  meaning 
cannot  well  be  rejected  without  leaving  it 
uncertain  as  to  what  those  words  embrace. 
Counsel  refer  to  the  Congressional  Record, 
which  showa  that  the  second  paragraph  was 
inserted  bT  way  of  amendment  while  the 
section  was  being  considered  in  the  House 
(jf  Representatives.  But  as  the  section  was 
in  its  preaent  form  when  it  was  finally 
adopted  by  that  body,  ss  also  when  it  was 
adopted  by  the  Senate  and  approved  by  the 
Preeident,  it  would  aeera  that  the  last  para- 
graph, in  view  of  its  plain  and  unambiguous 
[S2]  language,  must  be  accepted  as  extend- 
ing the  preceding  paragraphs  to  all  certifl- 
catea  whether  issued  theretofore  under  prior 
laws,  or  thereafter,  under  that  act. 

But  it  is  said  that  it  was  not  essential 
to  naturalisation  under  prior  laws  (Bev. 
SUt.  |§  2165-£170,  U.  S.  Comp.  BUt.  1901, 
pp.  1320-1333}  that  the  applicant  abould 
intend  thereafter  to  reaide  in  tbe  United 
St«te«:  that,  if  be  otncrwise  met  tbe  statu- 
tory requirements,  it  was  no  objection  that 
he  intended  presently  to  take  up-  a  per- 
manent residence  in  a  foreign  country; 
that  the  act  of  1906,  differing  from  prior 
lawa,  requires  the  applicant  to  declare  "that 
it  ia  his  intention  to  reside  permanently 
within  the  United  States;"  and  therefore 
that  (Xngresa,  when  enacting  the  second 
paragraph  of  |  16,  must  have  intended  that 
it  ahoald  apply  to  eertifleate*  issued  under 
that  act,  and  not  to  those  issued  under 
prior  lawa.  It  ia  true  that  |  4  of  the  act 
of  IDM  ezacto  from  the  applicant  a  declara. 
K«  ih  ad. 


tion  of  his  intention  to  reside  in  the  United 
Statea,  and  it  ia  also  true  that  the  prior 
laws  did  not  expressly  call  [or  such  a  dec- 
laration. But  we  think  it  is  not  true  that 
under  the  prior  laws  it  was  immaterial 
whether  the  applicant  intended  to  reaide  in 
this  country,  or  presently  to  take  up  a 
permanent  residence  in  a  foreign  eaiintrj. 
On  the  contrary,  hy  necessary  implication, 
as  we  thinlc.  the  prior  taws  conferred  the 
right  to  naturalization  upon  such  aliens 
only  as  contemplated  the  continuance  of  a 
residence  already  established  in  the  United 
States. 

Citizenship  is  membership  in  a  political 
society,  and  implies  a  duty  of  allegiance 
on  tiic  part  of  the  member  and  a  duty  of 
protection  on  the  part  of  the  society.  These 
are  reciprocal  obligations,  one  being  a  com- 
pensation for  the  other.  Under  our  Con- 
stitution, a  naturaliird  citizen  stands  on 
an  equal  footing  with  the  native  citiccn 
in  all  respects,  save  that  of  eligibility  to 
the  Presidency.  Minor  v.  Happersett,  SI 
Wall.  182,  165,  22  L.  ed.  627;  Elk  v.  Wil- 
kins,  112  U.  S.  94,  101,  28  L.  ed.  643,  646, 
5  Sup.  Ct.  Rep.  41;  Osborn  v.  Bank  o(  Unit- 
ed States,  9  Wheat.  73S,  B27,  fl  L.  ed.  204, 
225.  Turning  to  the  natural  ii:  at  ion  laws 
preceding  the  act  of  ln06,  being  [23)  those 
under  which  Luria  obtained  his  certificate, 
we  find  that  they  required,  first,  that  the 
alien,  after  coming  to  this  country,  should 
declare  on  oath,  before  a  court  or  its  clerk, 
that  it  wss  bona  fide  his  intention  to  become 
a  citizen  of  the  United  States,  and  to  re- 
nounce forever  all  atlceiance  and  fidelity 
to  any  foreign  sovereignty ;  second,  that 
at  least  two  years  should  elapse  between  the 
making  of  that  declaration  and  his  applica- 
tion for  admission  to  citizenship;  third, 
that  as  a  condition  to  his  admission  the 
court  should  be  satisfied,  through  the  testi- 
mony of  citizens,  that  he  had  resided  within 
the  United  States  five  years  at  least,  and 
that  during  that  time  he  had  behaved  as  a 
man  of  good  moral  character,  attached  to 
the  principles  of  the  Conatitution  of  tbe 
United  Statea,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same:  and, 
fourth,  that  at  the  time  of  his  admission 
he  should  declare  on  oath  that  he  would 
support  the  Conatitution  of  the  United 
States,  and  that  he  absolutely  and  entirely 
renounced  and  abjured  all  allegiance  and 
fidelity  to  every  foreign  sovereignty.  These 
requirements  plainly  contemplated  that  the 
applicant,  if  admitted,  should  be  a  citiaen 
in  fact  as  well  as  in  name.— that  he  should 
assume  snd  bear  tbe  obligations  and  dutiei 
of  that  status  as  well  as  enjoy  its  right* 
and  privileges.  In  other  words,  it  waa  con- 
templated that  his  admission  should  be 
mntuallj  beuelteial  to  tii*  govemment  asd 
1«« 
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,  the  proof  in  mpect  of  hit  eatab- 
■idenoe,  inoril  ch« meter,  and  at- 
to  the  pTinciptea  of  the  Constitu- 
tion  being  ezftcted  because  of  wbat  th^ 
promised  for  the  future,  ra.ther  tban  tor 
what  they  told  of  the  pait. 

Bj  the  cleareat  implicatian  thoae  law* 
abow  that  it  wai  not  intended  that  naturali- 
zation could  be  aecnred  thereunder  b;  an 
alien  whose  purpose  was  to  escape  tbe 
duties  of  his  native  allegiance  without  tak- 
ing upon  himself  those  of  citizenship  here, 
or  b;  one  whose  purpose  was  to  reside  per- 
manentlf  in  a  foreign  country,  and  to  use 
his  naturalization  [24]  aa  a  shield  against 
the  intposition  of  duties  there,  white  by  his 
abaence  he  was  avoiding  his  duties  here. 
Naturalization  secured  with  such  a  purpose 
was  wanting  in  one  of  its  most  eaaentlal 
elements, — good  faith  on  the  part  of  the 
applicant.  It  involved  a  wrongful  use  of  a 
beneficent  law.  True,  it  was  not  expressly 
forbidden;  neither  was  it  authorized.  But, 
being  contrary  to  the  plain  implication  of 
tbe  statute,  it  was  unlawful,  for  what  is 
eknrly  implied  is  as  much  a  part  of  a  law 
aa  wbat  ia  expressed.  United  States  v. 
Babbit,  1  Black,  6S,  61,  17  L.  ed.  94,  SB; 
HeHenry  T.  Alford,  168  U.  S.  661,  672,  42 
L.  ed.  B14,  621,  18  Sup.  Ot.  Rep.  242;  South 
Carolina  v.  United  States,  190  U.  S.  437, 
4S1,  SO  L.  ed.  261,  26G,  26  Sup.  Ct  Rep. 
110,  4  Ann.  Cms.  737. 

Perceiving  nothing  in  tbe  prior  laws 
which  shows  that  Congreaa  could  not  have 
intended  that  the  last  paragraph  of  S  IS 
of  the  act  of  1S06  should  be  taken  accord- 
ing to  the  natural  meaning  and  import  of 
its  words,  we  think,  aa  before  indicated, 
that  it  must  be  regarded  as  extending  the 
preceding  paragraphs  of  that  section  to  all 
certificates  of  naturalization,  whether  se- 
cored  tberetofo.e  under  prior  laws,  or  there- 
after nnder  that  act. 

Several  contentions  questioning  the  con- 
■titutioaal  validity  of  S  IS  are  advanced, 
but  all,  save  the  one  next  to  be  mentioned, 
are  infflciently  answered  by  observing  that 
tbe  section  maliea  no  discrimination  be- 
tween the  rights  of  naturalized  and  native 
citizens,  and  doe*  not  in  anywise  affect 
or  disturb  rights  acquired  through  lawful 
naturalization,  but  only  provides  for  the 
orderly  cancelation,  after  foil  notice  and 
hearing,  of  certificates  of  naturalization 
which  have  been  procured  fraudulently  or 
ill^alty.  It  does  not  make  any  act  fraud- 
ulent or  illegal  that  waa  honest  and  legal 
wben  done,  imposes  no  penalties,  and  at 
moat  provide*  for  tbe  annulment,  by  ap- 
propriate judicial  proceedings,  ot  merely 
eoktrabla  letters  of  citizenship,  to  wbidi 
their  poaaesaors  never  were  UwfuUy  en- 
titled.   JohaniMaaea  t.  DsKsd  Stat**,  C2fi 


v.  S.  £27,  M  L.  ed.  1060,  32  Sup.  Ct  Rep. 
613.  Bee  also  Wallace  v.  Adams,  204  U.  S. 
416,  SI  L.  ed.  S47,  27  Sup.  Ct.  Rep.  3B3. 

[KS]  Objection  is  specially  directed  to  tbe 
provision  which  declares  that  taking  up  a 
permanent  residence  in  a  foreign  country 
within  fiva  years  after  the  issuance  of  the 
certificate  shall  be  considered  prima  facie 
evidence  of  a  lack  of  intention  to  become  a 
permanent  citizen  of  the  United  States  at 
the  time  of  tbe  application  for  citizenship, 
and  that  in  the  absence  of  countervailing 
evidence  the  same  shall  be  sufficient  to  war- 
rant the  cancelation  of  the  certificate  aa 
fraudulent  It  will  be  observed  that  this 
provision  prescribes  a  rule  of  evidence,  not 
o.'  substantive  right  It  goes  no  farther 
than  to  establish  a  rebuttable  presumption 
which  the  possessor  of  the  certificate  is  tree 
to  overcome.  If,  in  truth,  it  wu  hia  in- 
tention at  the  time  ot  his  application  to 
reside  permanently  in  the  United  States, 
and  his  subsequent  residence  in  a  foreign 
country  was  prompted  by  considerations 
-/hich  were  consistent  with  that  intention, 
he  is  at  liberty  to  show  it.  Not  only  so, 
but  these  are  matters  of  which  be  possesses 
full,  if  not  special,  knowledge.  Tbe  con- 
trolling rule  respecting  the  power  of  the 
legislature  in  establishing  such  presump- 
tion* is  comprehenaively  stated  in  Mobile, 
J.  4  K.  C.  R.  Co.  T.  Tumipaeed,  219  U.  S. 
3B,  48,  43,  S6  L.  ed.  79,  32  L.R.A.(N.S.) 
'J26,  31  Sup.  Ct.  Rep.  136,  Ann.  Cas.  1912 
A,  463,  2  N.  C.  C.  A.  243,  a*  follows: 

"Legislation  providing  that  proof  of  one 
fact  shall  constitute  prima  facie  evidence  of 
the  main  fact  in  issue  is  but  to  enact  a 
rule  of  evidence,  and  quite  within  the  gen- 
eral power  of  government  Statutes,  na- 
tional and  state,  dealing  with  auch  methods 
of  proof  in  both  civil  and  criminal  cases, 
abound,  and  the  decisions  upholding  them 


"That  a  legislative  presumption  of  one 
fact  from  evidence  of  another  may  not  con- 
stitute a  denial  of  due  process  ot  law,  or 
a  denial  of  the  equal  protection  of  the  law, 
it  i*  only  essential  that  there  shall  be  aome 
rational  connection  between  the  fac*..  proved 
and  the  ultimate  fact  presumed,  and  that 
the  inference  of  one  tact  from  proof  ot  an- 
other ahall  not  be  so  unreasonable  as  to  bo  a 
purely  arbitrary  [26]  mandate.  So,  also.  It 
must  not  under  guise  of  regulating  the 
presentation  of  evidence,  operate  to  pre- 
clude the  party  from  the  right  to  present 
his  defense  to  the  main  fact  thus  presumed. 

"U  a  legislative  provision  not  unreason- 
able in  itself,  prescribing  a  rule  of  evidence, 
in  either  criminal  or  civil  cases,  does  not 
shut  out  from  the  party  affected  a  reason- 
able opportunity  to  submit  to  the  jury  In 
hia  defenae  all  ot  the  facta  bearing  upon  tbe 
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iaaae,  tbere  ii  no  grouiul  lor  holding  that 
du«  procna  of  Uir  bms  been  denied  him." 
Of  like  import  are  Fong  Yue  Ting  v. 
Unit«d  States,  14»  U.  S.  0S8,  .20,  37  L.  ed. 
906,  918,  13  Sap.  Ct.  Rep.  1016;  Adams  t. 
New  York,  192  U.  S.  6R6,  SB9,  48  L.  ed. 
S7fi,  SSI,  24  Sup.  Ct.  Rep.  372;  Bsiley  i. 
AUbams,  819  U.  S.  218,  238,  S6  L.  ed.  101, 
200,  31  Sup.  Ct.  Rep.  14S ;  Linds'.ey  t. 
Nataral  Carbonic  Gas  Co.  220  U.  S.  61, 
SI,  56  L.  ed.  389,  373,  31  Sup.  Ct.  Rep.  337, 
Ann.  Cas.  1918  U,  160;  Beitler  v.  Harris, 
223  v.  B.  437,  441,  H  L.  ed.  497,  490,  32 
Bnp.  Ct  Rep.  248. 

Nor  is  it  a  valid  objection  to  such  legis- 
lation that  it  is  made  applicable  to  exiat- 
inf  caiuea  of  action,  as  ia  the  case  here,  the 
tnit  rale  in  that  regard  being  veil  stated 
in  Cooler's  Constitutional  Limitations,  7th 
cd.  SU,  in  thfse  words: 

"^t  mint  also  be  evident  that  a  right 
U  liaM  [Mie'i  co)>(r«t>er»ie«  determined  by 
tnitihj  rule*  of  evidence  it  not  a  vaited 
rifM.  These  rules  pertain  to  the  remedies 
wbiek  the  state  providM  for  its  citizens; 
ud  gnierallj  in  legal  eontempUtion  the7 
ititlitr  enter  into  and  constitute  a  part 
ol  1117  contract,  nor  can  be  regarded  as 
Iwii^  at  the  essence  o(  any  right  which  a 
puty  ma;  seek  to  enforce.  Like  oUier 
ruin  affecting  the  remedy,  they  must  there- 
fun  it  til  timea  be  subject  to  modiQcation 
ud  control  by  the  legislature;  and  the 
°hugts  vhich  are  enacted  may  lawfully  be 
■Bade  tpplicable  to  existing  cauBca  of  action, 
"^  in  tboee  atatea  in  which  retroipective 
!•"•  irt  forbidden.  For  the  law  as  changed 
'(raid  only  prescribe  rules  for  presenting 
tl>(  nidenee  in  legal  controversies  in  the 
fntuw;  snd  it  could  not  therefore  be  called 
"•mtpwUve,  187]  even  though  soma  of  the 
""^'roTtrsies  upon  which  it  may  act  were  in 
propWi  before." 

^i*  court  applied  that  rule  In  Webb  v. 
D«,  17  How.  876,  678,  16  L.  ed.  36,  33; 
Hopt  J.  Utah,  110  U.  B.  674,  690.  28  L. 
<^  at,  268,  4  Bop.  Ct  Rep.  202,  4  Am. 
•^in.  Sep.  417;  Thompson  v.  Miuouri,  171 
V.  S.  380,  43  L.  ed.  204,  18  Sup.  Ct  Rep. 
^  aad  Beitler  t.  Harris,  223  U.  S.  437, 
^1.  S<  L  ed.  407,  409,  S2  Sup.  Ct  Rep. 

Thtt  the  taking  up  of  a  permanent  resi- 
•Ittce  in  a  foreign  country  shortly  following 
Utaraliiation  has  a  bearing  upon  the  pur- 
pcK  with  wbich  the  latter  was  sought,  and 
tSoiia  some  reason  for  presuming  that 
Uera  was  an  absence  of  intention  at  the 
tina  to  reside  permanently  in  the  United 
States,  la  not  debatable.  No  doubt,  the 
reason  for  the  presumption  lessens  as  the 
period  of  time  between  the  two  events  is 
lengthened.  But  it  ia  difBcnIt  to  say  at 
what  point  the  reaaou  so  far  disappears  as 


to  afford  no  reasonable  basis  for  the  pre- 
aumption.  Congress  has  indicated  its  opin- 
ion that  the  intervening  period  may  be  as 
much  as  five  years  without  rendering  the 
presumption  baseless.  Tbst  period  seems 
long,  and  yet  we  are  not  prepared  to  pro- 
nounce it  certainty  e:tcessive  or  unreason- 
able. But  we  are  of  opinion  that  as  the 
intervening  time  approaches  five  years,  th« 
presumption  necessarily  must  weaken  to 
such  a  degree  as  to  require  bu'  slight 
countervailing  evidence  to  overcome  it.  On 
the  other  hand,  when  the  intervening  time 
ia  ao  short  as  it  is  ahown  to  have  bi'en  in 
the  present  case,  the  presumption  cannot 
be  regarded  aa  yielding  to  anything  short 
of  a  aubatantial  and  convincing  explana- 
tion. 80  construed,  we  think  the  provision 
is  not  in  excess  of  the  power  of  Congress. 

Lastly,  it  Is  urged  that  the  district  court 
erred  in  not  according  to  the  defendant  a 
trial  by  Jury.  The  claim  ia  predicated  upon 
the  7th  Amendment  to  the  Constitution, 
which  decUres  that  "in  suits  at  common 
law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved."  This,  however, 
was  not  a  suit  at  common  law.  The  right 
asserted  and  the  remedy  sought  were  essen- 
tially equiUble,  [S8]  not  legal,  and  this,  ac- 
cording to  the  prescribed  tests,  made  it  a 
suit  in  equity.  Parsons  v.  Bedford,  3  Pet. 
433,  447,  7  L.  ed.  732.  737;  Irvine  v.  Mar- 
shall,  20  How.  663,  666,  16  L.  ed.  964,  998; 
Root  V.  Lake  Shore  k  M.  S.  H.  Co.  106  U.  S. 
189,  207,  28  L.  ed.  976,  9B1.  In  this  re- 
spect it  does  not  differ  from  a  suit  to  cancel 
a  patent  for  public  land  or  letters  patent 
for  an  invention.  See  United  SUtea  v. 
Stone,  2  Wall.  626,  17  L.  ed.  766;  United 
States  V.  San  Jacinto  Tin  Co.  126  U.  S. 
273,  31  L.  ed.  747,  8  Sup.  Ct  Rep.  860; 
United  States  v.  American  Betl  Teleph.  Co. 
128  D.  8.  316,  32  L.  ed.  460,  0  Sup.  Ct. 
Rep.  go. 

Finding  no  error  in  the  record,  the  decree 
ia  affirmed. 


UNITED  STATES,  Plff.  in  Err, 

FEUPE  SANDOVAL. 

(Bee  S.  C.  Reporter'a  ed.  2B-49.) 

States  —  effect  of  ■dmisalon  on  congres- 
sional regnlatlon. 

1.  Congresaional  regulations  in  an  m- 
abling  act  which  a  state  is  required  to  and 
does  assent  to  as  a  condition  to  admission 
into  the  Union  remain  in  force  after  such 
admission  if,  and  only  if,  the  subject  is  one 
within  the  regulating  power  of  Congress. 
[For   otber   esses,   see  States,   XI.,  in   Dlaest 

Sop.  Ct.   1908.] 
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Cot] r IB  —  relation  to  other  departments 
■■-  political  qaeslloiiH  —  Inilian  tribes. 
8.  Whether,  to  what  extent,  Mid  for 
what  length  of  time,  diBtin<rtl7  Indian 
eomnunitiM  within  the  borders  of  the 
United  States  shali  be  recognized  and  dealt 
vith  ag  dependent  tribes,  rpquirins  the 
Btlardianship  and  protection  of  the  United 
Stat«a,  are  Questions  to  be  determined  by 
Congress,  and  not  b;  the  eourts. 
[For  other  cases,  see  Conrts,  I.  e,  2,  O,  In  Dl- 

ceit    Bup.    Ct.    lUOS.] 
IndlNDS  —  congressional  (x>ntrol  —  ef- 
fect  of   citizenship. 
S.  Cititenship  is  not  in  itself  an  obstacle 
to  the  exercise  by  Congress  of  its  power  to 
enact  laws   for   the   benefit  and   protection 
of  tribal  Indiana  as  a  dependent  people. 
[For  otber  cases,  see  Indians,   U.,  In   Dlcest 

Bup.   Ct.    1908.1 
Indians  —  congresslonkl  control  —  com- 
munal lands. 

4.  The  lends  of  the  Pueblo  Indians  in 
New  Mexico,  althouRh  held  in  communal 
fee-simple  ownership  bj  the  Indians  of  each 
pneblo,  are  subject  to  the  l^islation  of 
Congress,  enacted  in  the  exercise  of  the 
government's  guardianship  over  such  Indian 
'''  s  and  their  affaii  ~ 


I  For 


m unities  a 


,  see  Indians,  II.,  in  Digest 
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Indians  —  congresRlonal  control  —  In- 
toxicating llqnors  —  pneblo  lands. 
S.  Congress,  in  the  exercise  of  its  control 
over  the  Indian  tribes,  could  validtj  pro- 
hibit, as  it  did  by  the  act  of  January  30, 
1807  (29  Stat,  at  L.  SOQ,  chap.  lOS),  as 
■uppiemented  by  g  Z  of  the  hew  Mexico 
enabling  act  of  June  20,  1910  (36  SUt.  at 
L.  S57.  chap.  310],  the  introduction  of  tn< 
toxicating  liquors  into  the  Indian  pueblos 
in  the  state  of  New  Mexico,  the  legislative 
and  executive  branches  of  the  Federal  gov- 
ernment having  b;  a  uniform  course  of  ac- 
tion long  regarded  and  treated  such  pueblos 
OS  dependent  communities,  entitled  to  the 
'   protection  of  the  government  like 


other  Indian  tribes. 

(For  other  cn««s, 

Bup.   Ct,    1B0S.I 


lans,  11,,  in  Digest 


IN  ERROR  to  the  District  Court  of  the 
United  SUtes  for  the  District  of  New 
Mexico  to  review  a  judgment  sustaining 
a  demurrer  to  and  dismissing  an  indict- 
ment in  a  criminal  prosecutior  for  intro- 
duciug  intoiicsting  liquor  into  the  Santa 
Clara  pueblo.     Reversed. 

See  same  uase  below,  108  Fed.  639. 

Tht  facts  are  stated  in  the  opinion. 

Solicitor  General  Bnllltt  srgued  the 
emamt.  and,  with  Mr.  Lonts  O.  Biasell,  filed 
a  brief  for  plaintiff  in  error: 

Conditions  Imposed  by  Congress  upon  new 
•tatea  through  their  enabling  acta  arc  valid 


when  they  result  from  the  exercise  of  powers 
conferred  upon  the  Federal  government. 

Coyle  V.  Smith,  221  U.  S.  669,  66  I.,  ed. 
863,  31   Bup.  Ct.  Rep.  088. 

The  Federal  power  over  Indians  is  of  tbls 
character.  . 

Ibid.;  United  SUtes  v.  43  Gallons  of 
Whiskey  (United  SUtea  v.  I«riviere)  93 
I'.  S.  IRe,  23  L.  ed.  846;  Ex  parte  Webb,  22S 
U.  8.  663,  60  L.  ed.  1248,  32  Sup.  Ct.  Rep. 
769. 

This  power  permits  prohibition  agtiinst 
the  sale  of  intoxicants  to  the  Indian  wards 
of  tile  United  States,  their  introduction 
upon  Indian  lands,  and  the  exemption  of 
such  lauds  from  state  taxation. 

Choate  v.  Trapp,  224  U.  S.  6Sfi,  60  L.  ed. 
941,  32  Sup.  Ct.  Rep.  606;  Kansas  Indians 
(Blue  Jacket  v.  Johnson  County)    5  Wall. 

737,  18  L.  cd.  067;  Dick  v.  United  States, 
20S  U.  S.  340,  52  L.  cd.  620,  28  Sup.  Ct.  Hep. 
399;  United  SUtes  v.  Holliday,  3  Wall.  407, 
18  L.  ed.  182;  United  States  v.  43  Qallona 
of  Whiskey  (United  SUtes  v.  Larivieie)  03 
U.  8.  188,  23  L.  ed.  B46;  United  SUtes  v. 
Rickert,  188  U.  S.  432,  47  L.  ed.  S32,  23  Sup. 
Ct.  Rep.  478. 

The  presumption  is  strong  in  favor  nf  the 
original  existence  of  Federal  jurisdiction 
over  all  Indians,  and  against  its  subsequent 
volunUry  relinquishment.  The  surrender 
of  authority  and  control  over  the  Indian 
which  resides  in  the  United  States  is  not 
lightly  to  be  presumed;  and  positive  and 
unmisUkable  evidence  is  required  to  es- 
Ublish  it. 

United  States  v.  Celestine,  216  U.  8.  278, 
54  L.  ed.  106,  30  Sup.  Ct.  Rep.  93-,  Hallowell 
V.  United  States,  221  U.  S.  317,  66  L.  ed. 
7B0,  31  Sup.  Ct.  Hep.  687. 

The  Pueblo  Indians  are  plainly  "Indian 
tribes"  within  the  meaning  of  the  Conati- 

Papers,  Archieological  Inst,  of  America, 
Am.  ser.  3-4  ( 1800-2 )  ;  Report  of  Bandclier, 
pt.  1,  pp.  60,  118,  130,  139,  140,  198,  201, 
200,  228,  276,  270;  Twenty-third  Report, 
Bureau  of  American  Ethnology  (1001-8), 
Stevenson,  280. 

A  general  supervisory  and  goremmenUI 
authority  over  the  Indiana  arises  and  la 
vested  in  the  United  SUUs  by  npcesunry 
implication  from  their  very  weakness  and 
dependence  and  need  of  protection. 

United  States  v.  Kagnma,  118  U.  8.  376, 
SO  L.  ed.  22S,  6  Sup.  Ct.  Rep.  1100:  United 
SUtes  v.  Celestine,  215  V.  S.  278,  64  L.  ed. 
19a,  30  Sup.  Ct.  Rep.  03;  AUrchie  Tiger  v. 
Western  Invest.  Go.  221  U.  S.  2S6,  66  L.  ed. 

738,  31  Sup.  Ct.  Rep.  678;  Heckman  v.  Unit- 
ed SUtes,  224  U.  S.  413,  66  L.  ed.  B20,  S2 
Sup.  Ct.  Bep.  424. 

Pueblo  Indians  require  protection. 
Sunol    t.    Hepburn,    1   Cal.   26^;    United 
1*1  U.  S. 
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State*  T.  Pico,  S  WbI).  530,  18  L.  ed.  H95:  diaas  does  not  depend  upon  property  rlghti 

United  SUt(«  v.  Bitcliie,  17  How.  fi25,  IS  orUtle.' 

L.  ed.  236.  fieckmaii  v.  United  BUtes,  284  U.  S.  413, 

Anthoritiea  in  oppoaition  to  Federal  juris-  U  L.  ed.  B20,  32  Sup.  Ct.  Rep.  424;  Fetera 

diction   (United  SUte*  t.  Josepli,  B4  U.  8.  t.  Malin,  111  Fed.  214;  L'nited  Statea  v.  Al- 

614,  24  L.  ed.  2S5;  United  SUtes  v.  Lncero,  len,   103  C.  C.  A.  1,   179   Fed.  13;   United 

1  X.  M.  422;  United  States  v.  Santiatevan,  State*  v.  Rickert,  isa  U.  S.  432,  47  L.  ed. 

1  N.   M.  663)    involved   construction   of   a  532,  23  Sup.  Ct.  Bep.  4TS. 

•tktute  only,  and  did  not  involve  the  present  The  presumption  againat  pure  gratuities 

paramount  reason  for  the  eierciie  of  Fed-  implies  the   wardship   of   tite  Indian   bene- 

eral  jurisdiction  over  Indians;  >.  *.,  protcc-  liciarles. 

tion   of   Indians    (Worcester   v.   Georgia,   6  .  Allen  v.  Smith,  173  D.  S.  38D,  43  L.  ed. 

PeL  615,  8  L.  ed.  483;   Re  Ue(T,  197   U.  S.  741,  19  Sup.  Ct.  Rep,  440;  United  States  v. 

4SS,  *»  L.  ed.  84S,  26  Sup.  Ct.  Rep.  50S;  Realty  Co.  163  U.  S.  427,  41  L.  ed.  215,  16 

JoBC*  V.  Meelian,   176  U.  S.   10,  44  L.  ed.  Sup.  Ct.  liep.  1120. 

it,  20  Bup.  Ct.  Rep.  1 ;  Rainbow  v.  Young,  Decisions   by    the   territorial   courla    for 

as  C.  C.  A.  663,  161  Fed.  836 ;  United  State*  Xew  Mexico,  denying  the  wardship  of  the 

T.  EagHma,  H8  U.  S.  379,  30  L.  ed.  228,  6  Pueblo     Indians,    have    immediately    been 

Snp.  Ct.  Rep.  1109;  United  States  v.  Riek-  nullified  by  Congress. 

ert,  188  U.  S.  432,  47  L.  ed.  632,  23  Sup.  Ct.  Territory  v.  Delinquent  Taxpayer*,  12  N. 

Rep.  478).  M.  139,  70  I'ac.  307;  United  State*  v.  Mares, 

Their  civiiization  is  not  inconsistent  with  14  N.  M.  1,  88  Pac.  1128. 

their  wardsbip.  There    could    have    been    no    irrevocable 

Baadclier,  Report  to  ArchEological  Inst,  abandonment  by  the  government  of  ita  pa- 

pL  1.  terual    powers   prior    to    the   statehood   «t 

Their  citizenship  is  consistent  with  their  New  Mexico, 

wardship.  Re  HefT,  197  U.  S.  488,  49  L.  ed.  848,  25 

<a)   The  Pueblo  Indians  were  citiiens  of  Sup.  Ct.  Rep.  606;  Wiggan  v.  Conolly,  163 

Kew  Uezico.  U.  S.  Gfl,  41  L.  ed.  69,  16  Sup.  Ct.  Rep.  014; 

United   BUtea  *.   Ritchie,   17   How.   626,  United  State*  t.  Sutton,  216  U.  S.  201,  54 

U  L.  ed.  236.  L.  ed.  200,  30  Sup.  Ct.  Rep.  116. 

(bl    Citiieni  may  well  be  ward,  of  the  ^^  ^   ^   Renel.ar,  argued  the  cause  and 

government.                                   ,,,    ^    „     .  filed  a  brief  for  defendant  in  error: 

J°"'i^  ^J^l^     l^'  .,       ^■„^»^  Under   the   Spsnish   rule  the   Pueblo  In 

561,    19]     Fed.    22;     Hallowell    v.    United  ..                          '^              ,,.         ...     » 

SUU,  221  U.  S.  317,  65  L.  ed.  750,  31  .Sup.  ^'"'  "f^  ""  "°  ,7"'  "''  .T'i^  '^"'tf     , 

a^.587;R.inho;v.Voung,83C.t:.A.  ^P"'"'!-  '"d  ^"'•"«"f.«"  ^l'  "«''*«"' 

«3,  161  Fed.  886;   United  State*  v.  Lelei-  European    Spaniard*,   subject,   however,   to 

tine.  216  U.  S.  278,  64  L.  ed.  19B,  30  Sup.  «'**'"    '■e*tnctmns   upon    their    rights    of 

IX  Rep.  93;   United  States  v.  Logan,   105  'I'enstion  of  property.    Under  the  Mexican 

Fed.  240;   United  States  v.  Sutton,  215  U.  go»<rnn«'nt  the   Pueblo   Indians   were  full- 

S.  291,  54  L.  ed.  200,  SO  Sup.  Ct.  Rep.  118.  fledged  eitiiens,  upon  an  equality  with  all 

(c)   Relinquishment  of   Federal   juriedic-  other    citiiens    of    the    Mexican    Republic. 

tion  ia  a  political  question.  Being  citiiens  of  the  Mexican  Republic  at 

Hallowell  v.  United  States,  221  U.  6.  317,  the  date  of  tbe  treaty  of  Guadalupe  Hidalgo, 

S5  L.  ed.  760,  31  Sup.  Ct.  Rep.  587;  Heclc-  th^  became  citiiens  of  the  United  States, 

nan  v.  United  States,  224  U.  S.  413,  66  L.  with  alt  the  righU,  privileges,  and   immu- 

ed.  820,  32  Sup.  Ct.  Bep.  424;  Re  HcIT,  197  nities  of  such  citizenship. 

V.  a.  436,  49  L.  ed.  84S,  26  Sup.  Ct.  Rep.  United  States  v.  Ritchie,  17  How.  626,  IS 

506;  Lone  Wolf  v.  Hitchcock,  187  U.  S.  555,  L.  ed.  238;  United  State*  v.  Joseph.  B4  U. 

47  L.  ed.  300,  23  Bup.  Ct.  Rep.  216;  Marchic  S.  614,  24  L.  ed.  296;  United  SUtes  v.  Ln- 

Tlger  ».  Western  Invest.  Co.  221  U.  S.  317,  eero,  1  N.  M.  422;  United  States  v.  Santis- 

55  L.  ed.  750,  31  Sup.  Ct.  Bep.  678;  United  tevan,  1  N.  M.  583;  United  States  v.  Mares, 

States  v.  Celeatine,  216  U.  S.  278,  54  L.  ed.  14  N.  M.  1, 86  Pac.  1126;  Territory  t.  Dslin- 

196,  30  Snp.  Ct  Rep.  93;  United  States  v.  quent   Taxpayers,    12    N.    M.    139;    United 

Holliday,  3  Wall.  407,  18  L.  ed.  182.  States  v.  .loseph.  1  N.  M.  693;  De  La  O  *. 

Owneiahip  of  lands  in  fee  by  Indian  pueb-  Acoma,  1  N.  M.  226. 

to*  ia  consistent  with  wardship.  Tbe  lands  of  the  Pueblo  Indian*  are  not 

(a)  Pneblo  ownership  in  fee  is  ownership  such  lands  as  are  known  as  "Indian  Coun- 
in  common.  try,"  but  are  held  by  them  in  fee  simple. 

United  Stataa  v.  Joiepb,  9^U.  8.  614,  24  segregated    from    the    public    domain,    free 

h.  ed.  296.  frtnn  all  conditions. 

(b)  Federal  gnrerBnental  power  over  In-  United  States  v.  JoMph,  S4  V.  S.  614, 
SS  L.  «d.  _,                      101 


by  Google 


30-38 


SUPREME  COURT  OP  THE  UKITED  STATES. 


Cot.  I^bu, 


E4  L.  ed.  295;  Territory  v.  Delinquent  T»x-  i 
p»;eia,  12  H.  M.  13B. 

The  provisions  ot  the  enabling  let  tact 
of  June  20,  1010),  and  of  the  Goiutitution 
of  the  state  of  New  Mexico,  attempting  to 
bring  the  Pueblo  Indiana  uid  tlieir  lands 
within  the  term  of  the  "intercourM  act,'' 
are  a  nultitj. 

B»  Heff,  1B7  U.  8.  488,  4S  L.  ed.  US,  26 
Sup.  Ot.  Rep.  SOS;  United  State*  Sxp.  Co. 
t.  Friedman,  118  C.  0.  A.  210,  ISl  Fed. 
073;  UoBier  v.  Unit^  SUtes,  117  C.  C.  A. 
102,  196  Fed.  54;  Keller  v.  United  Statei, 
213  U.  S.  147,  63  L.  ed.  740,  29  Sup.  Ct. 
Rep.  470,  16  Ann.  Cas.  1000 1  Ward  *.  Race 
Horse,  163  U.  6.  B04,  41  L.  ed.  244,  16  Sup. 
Ct  Rep.  1070;  Coyle  v.  Smith,  221  U.  S.  BSD, 
Sfi  L.  ed.  803,  31  Sup.  Ct.  Rep.  638;  Dick  v. 
United  SUtes,  208  U.  S.  340,  62  L.  ed.  S20, 
28  Bnp.  Ct.  Rep.  399;  Bates  t.  Clark,  OS 
13.  S.  204,  24  L.  ed.  471;  Ex  parte  Crow  Dog 
(Ex  parte  Eang-Qi-Shin-Ca)  109  U.  S.  BS6, 
661,  27  L.  ed.  1030,  1032,  3  Sup.  Ct.  Rep. 
300. 

If  Cougrces  had  no  power  to  impose  these 
restrictions  upon  New  Mexico,  the  state  of 
New  Mexico  had  no  right  to  surrender  any 
of  the  powers  which  are  expreaaly  reserved 
to  the  states  by  the  Federal  Constitution. 

Coyle  V.  Smith,  221  U.  B.  569,  fiS  L.  ed.  863. 
31  Sup.  Ct  Rep.  688;  Fermoli  v.  New  Or- 
leans, 8  How.  SSe,  11  L.  ed.  739;  PolUrd  t. 
Uagan,  3  How.  212,  11  L.  ed.  6S6;  Texas  v. 
White,  7  Wall.  700,  19  L.  ed.  227;  Ward  t. 
Race  Horse,  163  U.  8.  604,  41  L.  ed.  244, 
16  Bup.  Ct  Rep.  1076. 

Mr.  Juatloe  Tan  Devuit«r  delivered  the 
opinion  of  the  court: 

This  is  a  criminal  proeecution  for  intro- 
ducing intoxicating  liquor  into  the  Indian 
country;  to  wit,  the  Santa  Clara  pueblo, 
in  the  state  of  New  Mexico.  In  the  dis- 
trict court  a  demurrer  to  the  indictment 
was  sustained  and  the  indictment  dismissed 
upon  the  theory  that  the  statute  upon  which 
it  is  founded  is  invalid,  as  applied  to  In- 
dian pueblos  in  New  Mexico,  because  naurp- 
ing  a  part  of  the  police  power  of  the  state, 
and  encroaching  upon  ita  equal  footing  with 
the  other  states.     1S8  Fed.  639. 

Tlie  indictment  is  founded  upon  the  act 
of  January  30,  1897,  29  Stat  at  L.  606, 
chap.  100,  aa  supplemented  by  i  2  of  the 
act  of  June  20,  1010,  36  Stat  at  I^  667, 
chap.  310,  being  the  New  Mexico  enabling 
act.  The  first  act  makes  it  a  punishable 
offense  to  introduce  intoxicating  liquor  into 
the  Indian  country,  and  the  second,  in 
naming  the  conditions  upon  which  New 
Mexico  should  be  admitted  into  the  Union, 
lit 


[37]  prescribed,!  in  substance,  that  the 
lands  then  owned  or  occupied  by  the  Puehio 
Indians  should  be  deemed  and  treated  aa  In- 
dian country  within  the  meaning  of  the 
first  act  and  ot  kindred  legislation  by  Con- 
gress. 

[38]  Whether  without  this  legislative  in- 
terpretation the  first  act  would  have  includ- 
ed the  pueblo  lands  we  need  not  consider.  The 
territorial  aupreme  court  bad  but  recently 


fThe  pertinent  portions  of  the  enabling 

"Sec.  2.  That  ...  the  said  conven- 
tion shall  be,  and  is  hereby,  authorised 
to  form  a  constitution  and  provide  for  a 
state  government  for  said  proposed  state, 
all  in  the  manner  and  under  the  conditions 
contained  in  this  act.  .  *  . 

"And  said  convention  shsU  provide,  hy 
an  ordinance  irrevocable  without  the  con- 
sent of  the  United  States  and  the  people 
ot   said   state — 

"First.  That  ...  the  sale,  barter,  or 
giving  of  intoxicating  liquors  to  Indians 
and  tha  tnJroducfMMt  of  lignorw  «tto  fiufian 
oounlry,  tehick  term  ihall  alto  include  all 
Umdt  NOW  outi«d  or  oeeupUd  by  (he  Pueblo 
Indiana  of  Weto  Jfestco,  ore  /oreter  prih 
hibited. 

"Second.  That  the  people  inhabiting  said 
proposed  state  do  agree  and  declare  that 
they  forever  disclaim  all  right  and  title 
.  .  .  to  all  lands  IvJng  within  said  bound- 
aries, owned  or  held  by  any  Indian  or  In- 
dian tribes,  the  right  or  title  to  which  shall 
have  been  acquired  through  or  from  the 
United  States  or  any  prior  lovereigntj/,  and 
that  until  the  title  of  such  Indian  or  Indian 
tribes  shall  have  been  extinguished  the 
same  shall  be  and  remain  subject  to  the 
disposition  and  under  the  absolute  juris- 
diction and  control  of  the  Congress  of  the 
United  States;  .  .  .  but  noUiing  herein, 
or  in  the  ordinance  herein  provided  for, 
shall  preclude  the  said  state  from  taxing, 
as  other  lands  and  other  property  are  taxed, 
any  lands  and  other  property  outside  of 
an  Indian  reservation,  owned  or  held  by  any 
Indian,  save  and  except  such  lands  as  have 
been  granted  or  acquired  as  aforesaid,  or 
as  may  be  granted  or  confirmed  to  any  In- 
dian or  Indians  under  any  act  ot  Congress; 
but  said  ordinance  shall  provide  that  all 
such  lands  shall  be  exempt  from  taxation 
by  said  state  so  long  and  to  such  extent 
as  Congress  baa  prescribed  or  may  hereafter 
prescribe.     .     .     . 

"Eighth.  That  whenever  hereafter  any 
of  the  lands  contained  within  Indian  reaer- 
vations  or  allotments  in  said  proposed 
state  shall  be  allotted,  sold,  reserved,  or 
otherwise  disposed  of,  tbcy  shall  be  sub- 
ie<^  for  a  penod  of  twenty-five  years  after 
such  allotment,  sale,  reservation,  or  other 
disposal  to  alt  the  Iwos  of  the  United  Stattt 
prohibiting  the  tntroduclinfi  of  Uquor  into 
the  Indian  oq/intrj/;  ond  the  terms  7ndia«' 
and  'Indian  country'  thall  include  the  Pueb- 
lo Indiant  of  Neur  Uaeioo  and  the  Umd* 
NOW  otcned  or  o«ntfi»d  by  tttem." 
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held  tut  it  did  not  include  them  (United 
8Ut««  V.  Marea,  14  N.  M.  1,  SS  Fan.  112S), 
kud  Congreu,  evidenti;  wiabing  to  make 
■ure  of  a  different  reault  in  tha  future,  ex- 
pressly declared  tbat  it  ahould  include  them. 
That  this  wag  done  in  the  enabling  act, 
knd  that  the  (tate  waa  required  to,  and 
did,  assent  to  it,  aa  a  condition  to  admit- 
eion  into  the  Union,  in  no  wise  affecta  the 
force  of  the  congreuionaJ  declaration,  if 
only  the  lubjeet  be  within  the  regulating 
power  of  Congreaa.  Aa  was  said  by  tbi« 
court  in  Coyle  *.  Smith,  £21  U.  B.  559, 
S74.  55  L.  ed.  BS3,  860,  31  Sup.  Ct.  Rep. 
OSS :  "It  may  well  happen  that  Congress 
ahoutd  embrace  in  an  enactment  introducing 
a  new  state  into  the  Union,  legislation  in- 
tended aa  a  regulation  of  commerce  among 
the  states,  or  with  Indian  tribea  situated 
witbin  the  limits  of  such  new  state,  or  regu- 
lations touching  the  sole  care  and  dispo- 
sition of  the  public  lands  or  reservations 
therein,  which  might  be  upheld  as  legisla' 
tion  within  the  sphere  of  the  plain  power 
of  Congress.  But  in  every  such  case  such 
legislation  would  derive  its  force  not  from 
any  agreement  or  compact  with  the  pro- 
posed new  state,  nor  by  reason  of  its  ac- 
ceptance of  snoh  enactment  aa  a  terra  of  ad- 
misaion,  but  solely  because  the  power  of 
Congress  extended  to  the  subject,  and  there- 
fore would  not  operate  to  restrict  the 
state's  legislatiTe  power  in  respect  of  any 
matter  which  was  not  plainly  within  tlic 
f«galating  power  of  Congress."  To  the 
same  effect  are  Pollard  v.  Eagan,  3  How. 
Z12,  2Z4,  2Zfi,  220,  11  L.  ed.  665,  671-674; 
Ex  parU  Webb,  226  U.  8.  663,  683,  SDO, 
SSI,  66  L.  ed.  1248,  1256,  1Z5S,  1260,  32 
Bop.  Ct.  Hep.  769. 

The  question  to  be  considered,  then,  is 
whether  the  status  of  the  Pueblo  Indiana 
and  their  lands  is  anch  that  Congress  com- 
petently can  prohibit  the  introduction  of  in- 
toxicating liquor  into  those  lands  notwith- 
■taadiog  the  admission  of  New  Mexico  to 
statehood. 

There  are  as  many  aa  twenty  Indian  pueb- 
lo* scattered  [39}  over  the  state,  having  an 
aggregate  population  of  over  8,000.  The 
lands  belonging  to  the  several  pueblo*  vary 
in  quantity,  but  nsuatly  embrace  about  17,- 
000  acrea,  held  in  communal,  tee-simple 
ownership  under  grante  from  the  King  of 
Spain,  made  during  the  Spanish  sover- 
eignty, and  confirmed  by  Congress  since 
tlic  acquisition  of  that  territory  by  tfae 
United  States.  10  Stat,  at  L.  309,  chap. 
103,  I  B;  11  SUt.  at  L.  3T4,  chap.  5.  As 
respect*  sis  of  the  pueblos,  one  being  the 
Santa  Clara,  adjacent  public  lands  have 
been  reserved  by  Executive  orders  tor  the 
oa*  and  occupancy  of  the  Indians. 

The  people  of  tbs  pueblos,  although 
•B  Zi.  fld. 


sedentary  rather  than  nomadic  in  their  in- 
clinations, and  disposed  to  peace  and  indua- 
try,  are  nevertheless  Indians  in  race,  cus- 
toms, and  domestic  government.  Always 
living  in  separate  and  isolated  communitiea, 
adhering  to  primitive  modes  of  life,  largely 
influenced  by  auperatition  and  fetich  ism, 
and  chiefly  governed  according  to  the  crude 
customs  inherited  from  their  ancestors, 
they  are  essentially  a  simple,  uninformed, 
and  inferior  people.  Upon  the  termination 
of  the  Spanish  sovereignty  they  were  given 
enlarged  political  and  civil  rights  by  Mex- 
ico, but  it  remains  an  open  question  whetlier 
they  have  become  citizens  of  the  United 
Statee.  See  treaty  of  Guadalupe  Hidalgo, 
arts.  8  and  0,  B  SUt.  at  L.  922,  020;  United 
States  V.  Joseph,  94  U.  B.  614,  61S,  24  L. 
ed.  266.  2S7;  Ellc  v.  Wilkins,  112  U.  8. 
04,  28  L.  ed.  643,  5  Sup.  Ct.  Rep.  41.  Be 
this  as  it  may,  they  have  been  r^arded  and 
treated  t^  the  United  States  as  requiring 
special  consideration  and  protection,  like 
other  Indian  common i ties.  Thua,t  public 
moneys  have  been  expended  in  presenting 
them  with  fanning  implements  and  utensils, 
[40]  and  in  tiieir  civilization  and  in- 
struction ;  agents  and  superintendents  have 
been  provided  to  guard  their  interests^ 
central  training  schools  and  day  schools  at 
the  puebioa  have  been  established  and  main- 
tained for  the  education  of  their  children; 
dams  and  irrigation  works  have  been  eoB- 
structed.to  encourage  and  enable  them  to 
cultivate  their  lands  and  sustain  them- 
selves; public  lands,  as  before  indicated, 
have  been  reserved  for  their  use  and  oecn- 
pancy  where  their  own  lands  were  deemed 
inadequate;  a  special  attorney  has  been 
employed  since  1898,  at  an  annual  ea*t 
of  (2,000,  to  represent  them  and  maintain 
their  rights;  and  when  latterly  the  ter- 
ritory undertook  to  tax  their  lands  and 
other  property,  Congress  forbade  such  taxa- 
tion, saying:  "That  the  lands  now  held 
by  tha  various  villages  or  pueblos  of  Pueblo 
Indians,  or  by  individual  meml>ers  there- 
of, within  Pueblo  reservations  or  lands,  in 
the  territory  of  New  Mexico,  and  all  per- 
sonal property  furnished  said  Indians  hf 
the  United  SUtea,  or  used  in  cultivating 
said  lands,  and  any  cattle  and  sheep  now 
possessed  or  that  may  hereafter  Iw  acquired 


tSee,  inter  oUo,  10  Stat,  at  L.  330,  chap. 
167;  17  Stat,  at  L.  165,  chap.  233;  18  Stat. 
at  L.  147,  chap.  SBO;  21  SUt.  at  L.  180. 
chap.  86;  22  Slat,  at  L.  B3,  chap.  163;  £B 
Stat,  at  L.  337,  363,  chap.  807 ;  30  SUL  at 
L.  604,  chap,  646;  36  SUt.  at  L.  278,  chap. 
140;  ReporU  Comr.  Indian  Affairs  1907, 
p.  68;  1908,  p.  S6;  1909,  p.  48;  1  Kapplet, 
878,  880;  Executive  Orders  relating  to  In- 
dian   BMervation*    (1012),    124r.m,    IM, 
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b;  laid  Indiuis,  ihall  be  free  and  exempt 
from  tuBtion  of  t,nj  sort  whatsoever,  in- 
cluding taiea  heretofore  levied,  if  an;, 
until  CongreM  shall  otherwise  provide." 
33  Stat,  at  L.  1048,  1060,  chap.  1470.  An 
exempting  provision  was  also  inserted  in 
I  Z  «f  the  enabling  act. 

The  local  estimate  of  this  people  is  re- 
fleeted  bj  a  New  Mexico  statuta  ailopted  in 
1854,  and  carried  into  iubsequent  eompile- 
tioDS,  whereby  thej  were  "excluded  from 
the  privilege  of  voting  at  the  popular  elec- 
tions of  the  territory"  other  than  the  elec- 
tion of  overseers  of  ditches  in  which  the; 
were  interested,  and  the  election  of  the 
officers  of  their  pueblos  "according  to  their 
ancient  customs."  Laws  1BS3-4,  p.  142,  3 
3;  Comp.  Laws  1807,  |  1678. 

With  one  accord  the  reports  of  the  super- 
intendents charged  with  guarding  their  in- 
terests show  that  the;  are  [41]  dependent 
Upon  the  fostering  care  and  protection  of  the 
government,  like  reservation  Indians  in  gen- 
eral; that,  although  industrially  superior, 
the;  are  intellectually  and  morally  inferior 
to  many  of  them ;  and  that  the;  arc  easy 
victinu  to  the  evils  and  debasing  influence 
of  intoxicants.  We  extract  the  following 
from  published  reports  of  the  superlntend- 

Albuquerque,  1904 ;  "While  a  few  of 
these  Pueblo  Indians  are  ready  for  citizen- 
ship and  have  indicated  the  same  by  their 
*nergy  and  willingness  to  accept  service 
from  the  railroad  companies  and  elsewhere, 
and  by  accepting  the  beneflts  of  schools  and 
churches,  a  large  per  cent  of  them  are  un- 
able, and  not  yet  enough  ailvsnced  along 
the  lines  of  civilization,  to  take  upon  them- 
•elvea  the  burden  of  citizenship.  It  is  my 
opinion  that  in  the  event  taxation  is  im- 
posed, it  will  be  but  a  short  time  before 
the  masses  of  the  New  Mexico  Pueblo  In- 
dians will  become  paupers.  Their  lands  will 
be  sold  for  taxes,  the  whites  and  Mexicans 
will  have  possession  of  their  ancient  grants, 
and  the  government  will  be  compelled  to 
support  them  or   witness   their  extermina- 

8nnte  Fe,  1904:  "The  Pueblo  have  little 
or  no  money,  and  the;  eannot  understand 
why  the;  should  be  singled  out  from  all 
other  Indians  and  be  compelled  to  bear  bur- 
dens [territorial  taxes]  which  the;  are  not 
able  to  assume.  .  .  .  The;  will  not  vote, 
nor  are  the;  sufficiently  well  informed  to 
do  so  intelligent!;." 

Zuni,  1904-  "Last  November  when  the; 
had  their  Shaleeo  dance  I  determ'ned  to 
put  a  stop  to  the  drunkenness.  I  wrote  to 
the  Indian  Office  aslcing  for  a  detachment 
from  Fort  Wingste.  I  soon  received  a  reply 
that  m;  request  had  been  granted.  I  said 
nothing  to  anyone.  The  afternoon  the  Shal- 
111 


eco  arrived  the  detachment  rode  in,  the 
Indians  thinking  the;  were  pasting  through, 
and  were  making  preparationa  to  have  a 
good  time.  When  the;  were  notilied  that  a 
Navaho  was  celebrating,  the;  [42]  prompt- 
1;  arrested  him  and  brought  hiin  over  to  the 
guardhouse,  and  during  the  evening  two 
others  were  arrested  with  whisk;  in  Uieir 
possession,  and  also  a  Pueblo  Indian.  The 
detachment  remained  until  the  dance  was 
over  and  the  visiting  Indians  had  left  for 
their  homes." 

Sante  Fe,  1905:  "Until  the  old  L-ustoms 
and  Indian  practices  are  broken  among 
this  people  we  cannot  hope  for  a  great 
amount  of  progress.  The  secret  dance,  from 
which  all  whites  are  excluded,  is  perhaps 
one  of  the  greatest  evils.  What  goes  on 
at  this  time  I  will  not  attempt  to  sa;,  but 
I  flnnly  believe  that  it  is  little  less  than 
a  ribald  system  of  debaucher;.  The  Cath- 
olic clergy  is  unable  to  put  a  stop  to  this 
evil,  and  know  as  little  of  same  as  others. 
The  United  States  mails  are  not  permitted 
to  pass  through  the  streets  of  the  pueblos 
when  one  of  these  dances  is  in  session; 
travelers  are  met  on  the  outskirts  of  the 
pueblo  and  escorted  at  a  safe  distance 
around.  The  time  must  come  when  the 
Pueblos  must  give  up  these  old  pagan  cus- 
toms and  become  citizens  in  fact." 

Santa  Fe,  lOOS:  "There  is  a  greater  desire 
among  the  Pueblo  to  live  apart  and  be  in- 
dependent and  have  nothing  to  do  with  the 
white  race  than  among  an;  other  Indians 
with  whom  I  have  worked.  They  really 
care  nothing  for  schools,  and  only  patronize 
them  to  please  their  agent  and  incidentally 
to  get  the  issues  given  out  by  the  teacher. 
The  children,  however,  make  desirable  pu- 
pils, and  if  they  could  be  retained  in  school 
long  enough  more  might  be  accomplished, 
llie  return  student  going  back  to  the  pueblo 
has  a  harder  task  before  him  than  any 
other  class  of  returned  students  1  know. 
It  is  easier  to  go  back  to  the  Sioux  tepee 
and  lead  a  white  man's  life  than  to  go 
back  to  the  pueblo  and  retain  the  customs 
and  manners  taught  in  the  school. 

"In  pueblo  life  the  one-man  domination — 
the  fear  of  the  wrath  of  the  governor  irf 
the  pueblo — is  what  holds  this  people  down. 
The  rules  of  the  pueblo  are  so  strict  that 
[43]  the  individual  csnnot  sow  his  wheat, 
plant  his  corn,  or  harvest  same  in  the  au- 
tumn without  the  permission  of  the  pueblo 
authorities.  The  pueblos  under  my  jurisdic- 
that  adhere  religiously  to  old  customs 
rules  are  Taos,  Picuris,  Santo  Domingo. 
and  Jemez,  tho  there  are  none  of  than  that 

ve  made  much   progress  away   from  the 

cient  and  pagan  rites. 

"Intemperance  is  the  besetting  sin  of  the 
Pueblo.    .    .    .    If  the  law  against  selling 
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JBtoxickntB  to  thia  (imple  knd  ignonnt 
ffople  U  allowed  to  stand  m  now  int«r- 
pretfd  [Bet  of  1897,  u  construed  bj  teiri- 
VftM  etnirt],  it  slmplj  meaos  the  ultimate 
at«nniiiAtion  of  th«  Pueblo  and  the  aur- 
TiTtl  of  the  fltteat" 

But*  Fe,  IHWt  "While  spparently  the 
Pueblo  IndluiB  are  law-abiding,  it  hii  come 
to  my  notice  during  the  past  j'car  that  in 
the  practice  of  the  Pneblo  form  of  gorem- 
■ent  eniel  and  inhuman  punishment  !■ 
often  inflicted.  I  hare  strongtj  advised  the 
Indians  •gainst  this,  and  jour  office  has, 
thnragh  me,  done  likewise.  The  Pueblos, 
kowevcr,  are  very  insistent  upon  retaining 
their  ancient  form  of  goremment.  As  long 
IS  they  are  permitted  to  live  a  communal 
life  and  exercise  their  ancient  form  of  gor- 
ermuent.  Just  so  long  will  there  be  ignorant 
ud  wild  Indians  to  eiTiliK.  The  Pueblo 
form  of  government  recognizes  no  other 
form  of  government  and  no  other  authority. 
While  apparently  they  submit  to  the  laws 
of  the  territory  and  the  government,  they 
do  ■□  simply  because  they  are  compelled  to 
scquiesce.  The  returned  student  who  Lb« 
been  Bto  yean  at  the  boarding  school  is 
Kttipelled  to  adopt  the  Indian  drexs  upon 
Ui  return  to  the  pueblo;  he  is  compelled 
to  mbmit  to  all  the  ancient  and  heathen 
enftoma  of  his  people.  If  be  rebeJs,  be  is 
poniihed.  He  therefore  lapses  back  and 
beecKnea  like  one  who  has  never  seen  the 
iuide  of  a  ■chool." 

Zuni,  180B:  "The  Zunis,  eapedally  tbe 
old  people,  are  «ry  much  opposed  to  send- 
ing their  ohlldren  to  school,  and  [44]  to 
rretj  influence  that  tends  to  draw  them 
away  from  thetr  old  ways  and  habits  of  liv- 
ing; bat  by  persistent  effort,  and  by  appeal- 
ing to  their  reason,  we  succeeded  in  filling 
the  achool  with  children.  The  children  are 
happy  and  contented  while  at  school,  but 
whra  they  go  home  for  a  visit,  their  mothers 
and  older  sisters  talk  with  them  and  make 
(hem  dissatisfied  and  they  do  not  wish  to 
return.  Thia  ia  especially  true  of  tie  girts. 
,  .  .  Immorality  and  a  general  laxness 
in  r^ard  to  their  family  relations,  together 
with  their  pagan  practices,  are  the  great 
nuae  of  thia  tribe.  They  have  no  marriage 
ceremoBj  that  ia  binding,  and  a  man  will 
oftoi  live  with  two  or  three  different  women 
daring  one  year.  Thia  custom  is  very  de- 
nwraliiing.  In  some  casea  the  father  will 
sell  hia  daughters  and  the  husband  his  wife 
for  tha  pnrpoae  of  prostitution.  If  mar- 
riage and  divorce  laws  could  be  enforced, 
It  wvuld  be  a  great  blessing  to  these  people. 
...  We  have  had  very  little  trouble 
with  liquor  on  the  reservatioD  during  the 
paat  year,  and  the  Pueblo  otBeera  co-operate 
with  me  tn  trying  to  keep  it  from  being 
bnngbt  on  the  reaervatioo." 

■a  ii.  fld.  I 


Thia  view  of  Fueblo  customs,  government, 
and  eivilication  Snds  strong  corroboration 
in  the  writings  of  ethnologists,  such  as 
Bandelier  and  Stevenson,  who,  in  prosecut- 
ing their  work,  have  lived  among  the 
Pueblos  and  closely  observed  them.  Paper* 
Arch.  Inst.  Am.  ser.  vol.  S,  pt.  1  (1B90); 
Bureau  Am.  Ethn.  Reporta,  vols.  11  <188&- 
'60)   and  23    (IDOl-'OZ). 

During  the  Spanish  dominion  the  Indiana 
of  the  pueblo*  were  treated  as  wards  re- 
quiring special  protection,  were  subjected 
to  restraints  end  official  supervision  in  the 
alienation  of  their  property,  and  were  the 
beneficiaries  of  a  law  declaring  "that  in 
the  places  and  puebloa  of  the  Indians  no 
wine  ahall  enter,  nor  shall  it  be  sold  to 
them."  Choutaau  v.  Holony,  IB  How.  203, 
237,  14  L.  ed.  SOS,  919;  Laws  of  the  Indies, 
Bk.  e,  title  1,  law*  27  and  16,  title  2,  law 
1;  Bk.  5,  [4S]  title  2,  Uw  7;  Bk.  4,  title  12, 
laws  7,  B,  10-20;  Cedulas  and  Deereea  shown 
In  Hall's  Mexican  Law,  |S  162-171.  After 
the  Mexican  succession  they  were  elevated 
to  eitiiensbip  and  civil  righta  not  before 
enjoyed,  but  whether  the  prior  tutelage  and 
restrictions  were  wholly  terminated  haa 
been  the  subject  of  differing  opiniona. 
United  States  v.  Pico,  6  Wall.  536,  S40,  16 
L.  ed.  666,  696;  Bufiol  v.  Hepburn,  1  Cal. 
254,  279,  280,  291,  292;  1  Nuevo  Febrero 
Mexicano,  pp.  24,  25;  Hall's  Mexican  Iaws, 
i  161;  United  SUtea  v.  Ritchie,  17  How. 
525,  540,  15  L.  ed.  236,  240.  In  the  last 
case  thia  court  observed:  "The  improve- 
ment of  the  Indians,  under  the  influence 
of  the  missionary  eatahlishmenta  in  New 
Spain,  which  had  been  specially  encouraged 
and  protected  by  the  mother  country,  had, 
doubtless,  qualified  them  in  a  measure  for 
the  enjoyment  of  the  benefits  of  tbe  new 
institutions.  In  some  parts  of  the  country 
very  considerable  sdvancement  had  been 
made  In  clvilii:ing  and  cbristianiiing  the 
race.  From  their  degraded  condition,  how- 
ever, and  ignorance  generally,  the  privileges 
extended  to  them  in  the  adminiatration  of 
the  government  must  have  been  limited; 
and  they  still,  doubtless,  required  its  fos- 
tering care  and  protection."  And  .in  the 
Pico  Case  the  court,  referring  to  the  status 
of  an  Indian  pueblo  and  ita  Inhabitants 
during  the  Mexican  rtgime,  said:  "The 
dispoaition  of  the  lands  assigned  was  sub- 
ject at  all  times  to  the  control  of  the  gov- 
ernment of  the  countrj.  Tbe  pueblo  of  Laa 
Florea  was  an  Indian  pueblo,  and  over  the 
inbabitanta  the  government  extended  a 
special  guardianship." 

But  It  ia  not  neceasary  to  dwell  apeeially 
upon  the  legal  statua  of  this  people  under 
either  Spanlah  or  Mexican  rule,  tor  whether 
Indian  communities  within  the  limita  af  tht 
United  Btatea  may  b«  sobjaeted  t»  iti  gnai- 
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diftnthip  aDd  protectim  ai  dependent  wards 
tnms  upon  otber  conai derations.  See  Poll- 
ard V.  Hagan,  3  How.  212,  225,  11  L.  ed. 
SSS,  671.  Not  onlj  does  the  Conatitution 
cxprcMlj  antborize  Congreu  to  regulatt; 
■oasunerce  vitb  the  Indian  tribei,  but  [46] 
kmg-contiDued  legislative  and  executive  ui- 
age  and  an  unbroken  current  of  judicial  de- 
eisione  have  attributed  to  the  United  States 
aa  a  auperior  and  civilized  nation  the  power 
and  the  dutj  of  eierciaing  a  foaterjng  care 
Knd  protection  over  all  dependent  Indian 
eonununities  within  itt  borders,  whether 
within  it*  original  territory  or  territory 
Kubsequentlj  acquired,  and  whether  within 
or  without  the  limits  of  a  state.  Aa  was 
uiid  b;  this  court  in  United  States  v. 
Kagama,  118  U.  S.  376,  3B4,  SO  L.  ed.  228, 
230,  Q  Sup.  Ct.  Rep.  1109;  "The  power  of 
the  general  government  over  these  remnants 
of  a  race  once  powerful,  now  weak  and  di- 
minisbed  in  numbers,  is  necessary  to  their 
protection,  u  well  aa  to  the  safety  of 
those  among  whom  they  dwell.  It  must 
exist  in  that  government,  becauae  it  never 
has  existed  anywhere  else,  because  the 
theater  of  its  exercise  ia  within  the  geo- 
graphical limits  of  the  United  States,  be- 
cause it  has  never  been  denied,  and  because 
it  alone  can  enforce  its  laws  on  all  tbe 
tribet."  In  Marehie  Tiger  v.  Western  In- 
vest. Co.  221  U.  S.  28B,  31S,  66  L.  ed.  738, 
749,  81  Sup.  Ct.  Rep.  e7G,  prior  decisions 
were  carefully  reviewed  and  it  was  further 
said:  "Taking  these  decisions  together,  it 
may  be  taken  as  the  settled  doctrine  of  this 
court  that  CongrcEs,  in  pursuance  of  the 
loDg-established  policy  of  the  government, 
haa  a  right  to  determine  tor  itself  when 
the  guardianship  which  has  been  main- 
tained over  the  Indian  shall  cease.  It  is 
for  that  body,  and  not  the  courts,  to  de- 
termine when  the  true  interests  of  the 
Indian  require  his  release  from  such  con- 
dition of  tutelage." 

Of  course,  it  ia  not  meant  by  this 
that  Congress  may  bring  a  community  or 
body  of  people  within  the  range  of  this  pow- 
er by  Arbitrarily  calling  tbem  an  Indian 
tribe,  but  only  tbat  in  respect  of  distinctly 
Indian  communities  the  questions  whether, 
to  what  extent,  and  for  what  time  they 
shall  be  recogniied  and  dealt  with  as  de- 
pendent tribes  requiring  the  guardianship 
and  protection  of  the  United  States  are 
to  be  determined  by  Congress,  and  not  by 
the  court*.  United  SUtes  v.  Hollidav.  3 
Wall.  407,  419,  18  I>.  ed.  182,  186;  [47] 
United  StMes  v.  Bickert,  188  U.  S.  432,  143, 
44S,  47  I>.  ed.  522,  638,  639,  23  Sup.  Ct.  Rep. 
478;  Re  Eeff,  197  U.  8.  486,  499.  49  L. 
•d.  848,  863,  26  Sup.  Ct  Rep.  500:  Harcble 
Tiger  v.  Western  Invest.  Co.  221  U.  S.  286, 
316,  6S  L.  ed.  738,  749,  31  Sup.  Ct.  R^.  678. 
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As  before  indicated,  by  an  nnifom 
course  of  action  beginning  aa  early  as  1864 
and  continued  up  to  the  present  time,  tbe 
legislative  and  executive  branches  of  the 
government  have  regarded  and  treated  the 
Pueblos  of  New  Mexico  as  dependent  com- 
munities entitled  to  its  aid  and  protection, 
like  otber  Indian  tribes,  and,  eonsidering 
their  Indian  lineage,  isolated  and  commu- 
nal life,  primitive  customs  and  limited  civil- 
ization, this  assertion  of  guardianship  over 
them  cannot  be  said  to  be  arbitrary,  but 
must  be  regarded  as  both  suthorixed  and 
coDtrolHng.  As  was  said  in  Unitt^d  States 
V.  Holliday,  3  Wall.  407,  410,  lb  L.  ed. 
182,  180:  "In  reference  to  all  matters 
of  this  kind,  it  is  the  rule  of  this  court 
to  follow  the  action  of  the  executive  and 
other  politicul  departments  of  the  govern* 
ment,  whose  more  special  duty  it  i»  to  de- 
termine such  affairs.  If  by  tbem  those 
Indians  are  recognised  as  a  tribe,  this  court 
must  do  the  same.  If  they  are  a  tribe  of 
Indians,  then,  by  the  Constitution  of  the 
United  States,  they  are  placed,  for  certain 
purposes,  within  tbe  control  of  the  laws  of 
Congress.  This  control  extends,  as  we 
have  already  shown,  to  the  subject  of  reg- 
ulating the  liquor  traffic  with  them.  Tbis 
power  residing  in  Congress,  that  body 
is  necessarily  supreme  in  its  exercise."  In 
that  case  the  congreasional  enactment  pro- 
hibiting the  sale  of  liquor  to  Indian  wards, 
and  forbidding  its  introduction  into  the 
Indian  country,  was  applied  to  a  sale  in 
the  state  of  Michigan  to  an  Indian  who 
had  and  exercised  the  right  to  vote  under 
the  laws  of  tlie  state,  and  other  applications 
of  the  statute  to  Indians  and  Indian  lands 
in  other  states  are  shown  in  United  States 
*.  43  Gallons  of  Whiskey  (United  States 
V.  Larivicre)  93  U.  S.  188,  197,  23  L.  ed. 
846,  848;  Dick  v.  United  States,  208  U.  S. 
340,  62  L.  ed.  620,  28  Sup.  Ct.  Rep.  399; 
United  SUtes  v.  Sutton,  216  U.  S.  291.  64 
L.  ed.  200,  30  Sup.  Ct.  Rep.  116;  Uallowell 
v.  United  SUtes,  221  V.  S.  317.  6.=>  L.  ed. 
750,  31  Sup.  Ct.  Rep.  687;  United  State* 
V.  Wright,  229  U.  8.  226,  67  L.  ed.  1160,  33 
Sup.   Ct.   Rep.   630. 

It  is  said  that  such  l^slation  cannot  be 
made  to  embrace  [48]  the  Pueblos,  because 
they  are  citizens.  As  before  sUted,  whether 
tliey  are  citizens  is  an  open  question,  and  we 
need  not  determine  it  now,  because  citizen- 
ship is  not  in  iUelf  an  obstacle  to  tlie  ex- 
ercise by  Congress  of  iU  power  to  enact 
laws  for  the  benefit  and  protection  of 
trib*l  Indians  as  a  dependent  people.  Cher- 
okee Nation  v.  Hitchcock,  187  U.  S.  294, 
308,  47  L.  ed.  183,  190,  23  Sup.  Ct.  Rep. 
116;  United  SUtes  v.  Rickcrt.  188  U.  B. 
432,  446,  47  L.  ed.  632,  S39,  23  Sup.  Ct. 
Rep.  47Bi  United  StatM  v.  Celeslin     '" 
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U.  a.  278,  200,  S4  L.  ed.  195,  190,  30  Sup. 
CL  Bep.  S3;  lUllowell  t.  United  SUtet, 
e.1  V.  S.  317.  ES  L.  ed.  750,  81  Sup.  CL 
Rip.  SS7. 

It  ftlto  ia  Mid  that  such  Icglalktioo  can- 
Mt  be  Duide  to  inelud«  the  luida  of  thti 
Fndloa,  becaiue  the  IndiMu  hare  a  tee- 
limpte  title.  It  i»  true  that  the  Indiana 
of  each  pueblo  do  hava  auch  a  title  to  all 
the  lands  eonneetcd  therewith,  excepting 
tnch  aa  are  occupied  under  Executive  or- 
der*, but  it  ia  a  communal  title,  no  indi- 
<)dnal  owning  any  ieparata  bract.  In 
sther  w«rdi,  the  landa  are  pitblie  landa  of 
the  pneblo,  and  ao  the  aituati'on  ia  eaaen- 
ti«ll7  the  aanie  aa  it  was  with  the  Five 
Civiliied  Tribea,  whose  lands,  although 
owned  in  fee  under  patents  from  the  United 
Statn,  were  adjudged  subject  to  the  legis- 
lation of  Coiigreas  enacted  in  the  exercise 
of  the  goTemmenf  a  guardianship  over  those 
tribes  and  their  affairs.  Stephens  v.  Cher- 
•kee  NaUon,  174  U.  S.  44fi,  4S8j  43  L.  ed. 
1011.  1056,  19  Bnp.  Ct  Rep.  722;  Cherokee 
Kition  V.  Hitchcock,  137  U.  B.  294,  308,  47 
L  ed.  183,  100,  23  Sup.  Ct  Bep.  115;  Heck- 
man  T.  United  SUt<«,  2E4  U.  S.  413,  £6  L. 
(d.  820,  32  Sup.  Ct.  Rep.  424;  Qritta  t. 
Fiiher,  224  U.  S.  640,  SB  L.  ed.  928,  3! 
Sup.  Ct.  Rep.  fiBO;  United  States  v.  Wright 
OS  U.  S.  2S6,  AT  L.  ed.  1100,  33  Sup.  Ct 
firp.  630.  Considering  the  resaons  which 
Biderlie  the  anthoritj  of  Congress  to  pro- 
hibit the  introduction  of  liquor  into  the 
Indian  country  at  all,  it  seems  plain  that 
this  authority  is  auncicntly  comprehensive 
to  enable  Ccogreaa  to  applv  the  prohibltiMi 
to  tlie  landa  of  the  Pueblos. 

We  are  not  unmindful  that  in  United 
Statea  ▼.  Joseph,  »4  U.  6.  614,  24  L.  ed. 
Z95,  there  are  some  observationi  not  in  ac- 
cord with  what  ia  here  said  of  these  Indi- 
ans, but  aa  that  case  did  not  turn  upon  the 
power  of  Congress  over  them  or  their  prop- 
ertj,  but  upon  the  Interpretation  and  pur- 
pose of  a  statute  not  nearl;  so  comprehen- 
am  aa  the  legiatation  [49]  now  before  ua, 
and  aa  the  observations  there  made  respect- 
ing the  Pueblos  were  evidentl;  based  upon 
itstementa  in  the  opinion  of  the  territorial 
court,  then  under  review,  which  are  at  va- 
rianec  with  other  recognized  sources  of  in- 
formation, now  available,  and  with  the 
long-eontinned  action  of  the  I^alative  and 
Bccntive  departments,  that  case  oannot  be 
regarded  aa  holding  that  these  Indians  or 
their  lands  are  bejond  the  range  of  cangres- 
iional    power    under   the   Constitution. 

Bring  a  legitimate  exercise  of  that  power, 
the  legislation  in  question  docs  not  en- 
croach upon  the  police  power  of  the  state, 
or  disturb  the  principle  ol  eqnahtj  among 
the  stetea.  United  States  v.  Hottidav.  3 
Wall.  40T,  419,  18  L.  ed.  182,  186;  United 
Bt  L.  eO, 


States  V.  43  Gsllons  of  Whiskey  (United 
States  V.  Larivlere)  03  U.  B.  188,  IB7,  23 
L.  ed.  846,  84B;  United  States  v.  Kagama, 
118  U.  S.  375,  3S4,  30  L.  ed.  Z2S,  233.  8 
Sup.  Ct.  Rep.  IIOS;  Hallowell  v.  United 
SUtn,  221  U.  8.  317,  S6  L.  ed.  750,  31 
Sup.  Ct.  Rep.  587,  and  Ex  parte  Webb,  226 
U.  S.  S63,  683,  090,  091,  56  L.  ed.  1248, 
1266,  1250,  1230,  32  Sup.  Ct.  Rep.  709. 

The  judgment  is  accordingly  reversed, 
with  directions  to  overrule  the  demurrer 
to  the  indictment,  and  to  proceed  to  the 
diaposition  of  the  case  in  regular  course. 

Reversed. 


HENRY  D.  HOTCIIKISS,  as  Trustee  in 
Bankruptcy  of  Henry  8.  Haskins  et  ai. 
(No.  460.) 


HENRY  D.  H0TCHKIS8,  as  Trustee  In 
Bankruptcy  of  Henry  S.  Haskins  et  al., 
Appt., 


(See  B.  C.  Reporter's  ed.  SO-69.) 

Bankruptcy  —  voidable  preference. 

1.  A  bank  which  credits  to  the  general 
deposit  account  of  a  firm  of  stock  brokers 
the  amount  of  a  clearance  loan  made  with 
the  understanding  that  it  was  to  be  used 
solely  to  clear  securiticB,  and  was  to  be 
repaid  later  in  the  day.  and  which  does  not 
require  the  securities  released  to  be  keU 
Bcpsrate,  or  that  any  Beparste  account  oti 
kept  of  money  received  from  deliveries  of 
stock  so  released,  obtains  a  preference  void- 
able by  the  brokers'  trustee  in  bankruptcy, 
where,  after  the  brokers'  suspension,  it  de- 
ma  nded  and  received  from  tnem  securities 
without  regard  to  their  source,  to  make  good 
tfae  brokers'  oblication  to  the  bank,  with 
notice  in  terms  that  it  was  thereby  receiv. 
ing  a  preference,  and  that  the  brokers  were 
gomg  into  bankruptcy. 

[For    other    pases,    see    Rsokroptcr,    I4T-SS2, 
In  Dlceit  Sup.  Ct  190S.I 

Estoppel  —  tiiconelatcnt  claims  in  Judi- 
cial proceeding. 

2.  A  trustee  in  bankruptcy  who  has  sued 
in  equity  to  recover  certain  lecuritics  al- 
leged te  have  been  transferred  to  the  de- 
fendant by  way  of  preference  cannot  claim 
the  right  to  elect  damage*  instend  of  a  re- 
turn of  such  securities,  where  they  have 
depreciated  in  value,  because  defendant, 
who  was  authorised  by  a  stipulation  be- 
tween the  parties  to  sell  the  securities  in 
its  difcretioB,  nt  the  beat  price  obtainable, 
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Ud  hold  tlM  proceed!  In  Ueu  thereof,  exer-  102  U.  B.  ISS,  48  L.  ad.  880,  24  Sup.  Ct. 

eieed  iU  judgment  not  to  aelL  Bep.     19B;     NaUonftl    Buk    w.    Heikimer 

''m.^''^nSr'ct  508.^'°"'*''  """^^   *"  County  Buk,  226  U.  8.  178,  184.  M  L.  ed. 

^^  1042,  1048,  32  Sup.  Ct.  Bep.  833;  Oornun 

[Noa.  4S9  ud  480.]  ▼-  LiUlefleld,  22S    U.  8.   19,  26,  fiT  L.  ed. 

1047,    1050,    3S    Sup.    Ct.   Rep.    690;    Con- 

Aigued  October  17  and  20,  1913,    Deeided  tinenUl  &  C.  Trust  t  8kT.  Bulk  v.  Chicago 

November  S,  1B13.  TiUe  *  T.  Co.  229  U.  S.  43S,  ST  L.  ed.  1208, 

33  Sup.  Ct  Bep.  82B;  Re  Bigor,  CT  C.  C.  A. 

(TROSS  A^'PEALS  from  the  United  State*  412,  121  Jej.  BB6;  Jttquith  r.  Alden,  1S9  IJ. 

J  Circuit  Court  of  Appeals  for  the  Sec-  g,  78,  ^^  L.  «d.  TIT,  23  Sup.  Ct.  Rep.  84!); 

ond   Circuit  to  review  a   decree  which  at-  Yaple  v.  DahlMillikan  Grocery  Co.  193  M. 

armed  a  decree  ol  the  Dutrict  Court  for  the  g.  628,  48  L.  ed.  T78,  24  Sup.  Ct.  Rep.  fiSZ; 

Southern  U,etr,rt  of  New  York.  , a  favor  of  ^jj^  ,    Provident  Life  A  'iVuet  Co.  214  U. 

*  t'"t«J°  b-nkruptc,  m  a  suit  to  recover  .  53  l.  ^  ,003,  1004,  29  Sup. 

an  alleged  preference.    Affirmed.  ^  „  '    -, '                                                  '^ 

See  «me  ca«  below,  120  C.  C.  A.  92.  201  "^jT^^L  U  objectionable  under  |  M 

^     .  U            ^  *  J  ■     *i.         ■    —  of  lie  baaknipt  act  only  when  it  haa  the 

The  tact,  are  rtated  »  the  opinion.  ^^^  „j   ^,1,^;^^   ^^^   ^j^^^  ^^  ^^j^j^ 

Mr.  John  A.  Gnrrer  argued  the  came  a  greater  percentage  of  hit  claim  than  other 

and   filed   a   brief   for   the   National   City  creditors  of  the  same  class. 

Bank;.  Swarta  v.  Fourth  Nat.  Bank,  54  C.  0.  A. 

It  must  be  presumed  that  everyone  has  387,  117    Fed.    li    Crodu  t.  People's   Nat 

conformed  to  the  law,  unless  the  contrary  Bank,  48  App.  Div.  33G,  81  N.  X.  Bupp.  604; 

is  affirmatively  shown.  Be  Harpke,  64  C.  C.  A.  97,  llfl  Fed.  297; 

Jones,  £v.  8d  ed.  |  8S;  Rez  v.  Hawkins,  Re  Denning,  114  Fed.  221;  Qomila  v.  Wil- 

10  East,  211;   CurUi  t.  Qokey,  08  N.  Y.  combe,  81  C.  C.  A.  268,  IBl  Fed.  4T0. 

304;    Ormfs  v.  Oauchy,  82   N.   Y.  443,   37  Prior    to    the    amendment    of    1910.    the 

Am.  Rep.  663;   Getta   v.  Janesville   Whole-  trustee  in  bankruptcy  waa  required  to  prove, 

sale  Grocery  Co.  183   Fed.  417;    Re  Neill-  in   a    suit   ol   this  kind,   that   the  creditor 

Pinckney-Maxwell    Co.    170    Fed.    484;    Re  knew  that  the  bankrupt  actually  intended 

Leech,  96  C.  C.  A.  424,  171  Fed.  622;  Sexton  to  give  a  preference. 

T.  Keasler,  40  L.RJV.(N.S.)   639,  97  C.  C.  Hardy  v.  Gray,  TG  C.  C.  A.  662,  144  Fed. 

A.  161,  172  Fed.  53S.  922 ;  Be  First  Nat.  Bank,  84  C.  C.  A.  18.  166 

The  right  to  recover  a  preference  is  ex-  Fed.    100;    Rutland    County    Nat.    Bank   v. 

clusively  statutory.  Graves,    1S6    Fed.    168;    Tumlin   t,    Bryan, 

Tompkins  v.  Hunter,  149  N.  T.  122,  43  21  L.BJl.(N.S.}  980,  91  C.  C.  A.  200,  166 
N.  E.  G32;  Dodge  v.  McKechnie,  166  N.  Y.  Fed.  186;  Re  Leech,  96  C.  C.  A.  424,  171 
SSO,  01  N.  E.  268;  Huntley  t.  Kingman,  Fed.  822;  Be  Bayed,  186  Fed.  962;  Kim- 
162  U.  B.  GfiT,  632,  38  L.  ed.  640,  642,  14  merle  v.  Farr,  111  C.  C.  A.  27,  189  Fed. 
Sup.  Ct.  Rep.  688;  Townsend's  Caae,  1  2BG;  Dehus  v,  Yatea,  183  Fed.  436. 
Plowd.  113;  Sutberland,  Stat.  Conatr.  |  STl;  Defendant  did  not  have  reaaonable  cause 
Atkina  v.  Kinnan,  20  Wend.  260,  32  Am.  to  believe  it  was  obtaining  a  preference. 
Dec.  534;  Eaat  Tennesse^  V.  A  Q.  R.  Co.  Irish  v.  Citizens*  Truat  Co.  163  Fed.  880. 
T.  Southern  Teleg.  Co.  112  U.  8.  S06,  310,  The  tendency  ot  the  conrta  baa  been  to 
28  L.  ed.  T4S,  747,  6  Sup.  Ct.  Rep.  168;  extend  the  doctrine  of  subrogation  to  every 
Campbcllsville  Lumber  Co.  v.  Hubbert,  60  possible  ease  (or  the  protection  of  one  who 
C  C.  A.  436,  112  Fed.  724,  affirmed  in  191  ^"  idvanced  money  which  U  uaed  in  the 
U.  8.  70.  48  L.  ed.  101,  24  Sup.  Ct.  Hep.  <l'»eli«'Tf»  ot  an  obligation  carrying  with  it 
BSi  Re  Bryce,  16  Daly,  443,  12  N.  Y.  8upp.  '°°"' '''™  ***  security.  Formerly,  the  courts 
SB4;  Met«af  T.  Watertown.  128  U.  S.  686,  **«""**  **  recognise  this  right  unless  the 
688,  32  L.  ed.  643,  644,  9  Sup.  Ct.  Rep.  ""ney  was  paid  under  a  dejnite  sgreement. 
173;  Florida  C.  4  P.  B.  Co.  t  Bell.  176  "'<> J  U-e  purpose  of  protecting  a  junior  in- 
ns xei  aer  «a  I  ca  4fM  MO  on  **'■'"*  "■  "■*  """^'tr  ^"^  ^7  the  principal 
2;  rJ^'  «;.  «  -1.  *  ■  ■  '  1^'  creditor;  but  that  limitation  is  no  longer 
8np^(H^  Rep.  390;  North  American  Tran.p.  i^_   beca„„  th,  t^,  t^i,  ^^  ^^ 

44  L.  ed.  1083.  M  Sup.  Ct.  Rep.  869;  Rigga  the  burden  where  it  ought  to  rest" 

T.  Cragg,  89  N.  Y.  479.  Matthewa  v.  Fidelity  TiUe  4  T.  Co.  62 

A  transaction   which   does  not  have  the  pti.  689. 

effect  of  diminUhing  the  fund  that  U  dia-  The  courts,  and  eapecially  those  of  New 

tribntable  among  the  ereditora  Is  not  repug.  York,  now  apply  the  doctrine  in  every  In- 

nant  to  the  statute.  stance  in  which  one  party  pays  a  debt  tor 

New  York  Counfrr  ^*%-  Puk  Tt  M«hst,  whieh  another  party  is  primarily  liabla,  and 

m  ,^       HI  V,  i. 
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which,  in  eqnitj  and  good  conscienM,  ihould 
h*T»  bcai  diicbmrged  by  the  Utter. 

BtoTOU  V.  Etog,  M  lit.  891,  24  '.tl.  850; 
DsBlop  T.  Jamea,  1T4  N.  Y.  4ie,  87  N.  E. 
Ml  Atlutia  Tnut  Co.  t.  Kinderhook  A  H. 
fi.  Co.  IT  App.  DiT.  812,  46  N.  Y.  Sapp.  492 ; 
Lonia  v.  Bauer,  33  App.  Oiv.  293,  53  K.  Y. 
Bupp.  MS;  Ptttn  t.  Mejer,  72  App.  DIt. 
■87,  70  M.  y.  Supp.  1028;  Ubdi  t.  I'hieme, 
M  N.  Y.  £26;  Peaw  t.  Egao,  131  N.  Y. 
S7S,  M  N.  B.  102;  MorehouK  t.  Brooklyii 
Beighta  E.  Co.  1S6  M.  Y.  624,  TB  K.  B. 
179,  7  Ann.  Cm.  377 ;  TitU  Guarantee  A  T. 
Co.  T.  H«Ten,  198  N.  Y.  487,  25  L.KA.  (N.S.) 
Uoa,  BO  N.  E.  1082,  1086,  17  Ana.  Cm. 
IISI;  Lidderdale  t.  Robinion,  8  Brock.  IBS, 
red.  Cm.  No.  8.337. 

The  only  exception  to  the  liberal  rule 
Meognited  bj  the  New  York  eonrts  la  that 
H  will  not  be  applied  to  defeat  the  supetior 
ot  equal  equities  of  third  peraoni, 

4  Pom.  Eq.  Jur.  3d  ed.  i  1410,  note;  Union 
Tntit  Co.  T.  Monticello  A  P.  J.  R.  Co.  63 
N.Y.3M,  20  Am.  Rep.  541. 

The  bankniptcj  courts  ahould  apply  the 
iMtrine  recogniied  in  the  etate  court*. 

Hewit  T.  BerUn  Mach.  Worki,  1S4  U.  6. 
tM,  48  L.  ed.  BBS,  24  Sup.  Ct.  Rep.  690 ; 
Tbompson  t.  Fairbanke,  106  U.  S.  618,  49 
L.  ri.  577,  85  Sup.  Ct.  Rep.  306;  Humphrey 
T.  Tttman,  198  U.  S.  93,  49  L.  ed.  968,  85 
Sap.  Ct  Rep.  GS7;  Sebin  t.  Camp,  08  Fed. 
m,aN.  B.  N.  Rep.  375. 

Cooite  ol  equity  will  not  permit  teeh- 
BKilitia  or  even  eeriouB  obstaciea  to  etand 
in  the  way  of  the  enforcement  ot  the  prin- 
'ipkof  inbrogationi  and  they  will,  if  necee- 
■■T  to  do  juatice,  even  revive  a  mortgage 
tbt  hu  been  diacharged  of  record. 

Men  V.  Heyer,  72  App.  Div.  685,  76 
N.  T.  Sapp.  102S;  Gam  v.  Thieme,  03  N.  Y. 
Kf;  PcaH  *.  Egan,  131  N.  Y.  2«2,  30  N.  E. 
IH;  Cobb  T.  Dyer,  89  Me.  494. 

II  I)  not  neceaeary  that  the  peraon  to  be 
■obngittd  ahould  pay  the  creditor  directly, 
it  ii  nfllcient  if  he  advances  the  money  for 
^  pnrpoM  of  mabling  the  debtor  to  pay 
tkeWt. 

I'ndeanen'a  Bldg.  k  L.  Aaao.  v.  Xbomp- 
•on,  1!  N.  J.  Eq.  133;  MerebanU'  A  U.  Bank 
^  Tillman,  106  Ga.  66,  31  8.  E.  7S4;  Sgobel 
f.  hppadouia,  8  App.  Div.  303,  40  N.  T. 
*».  146;  Peters  v.  Meyer,  78  App.  Div. 
W.  M  N.  Y.  Supp.  1028. 

A*  exercise  of  a  pre-exUtlng  right,  well 
^d(d  in  e<)Uity,  is  not  a  preference. 

Sciton  T.  Keasler,  40  L.RAl.(N.S.)  639, 
*J  C.  C.  A.  161,  172  Fed.  636. 

Where  the  transaction  Is  valid  under  tlia 
■tite  law,  M  between  the  parties,  and  eonld 
M  have  been  attacked  by  the  other  cred- 
ftm,  the  trustee  in  bankruptcy  will  not  be 
ptnnltted  to  question  tt. 

BeztoB  T.  KcMler,  826  U.  B.  W,  6«  L.  ed. 
M  L.  ed. 


9Bfi,  32  Sup.  Ct.  Rep.  667;  fiurley  t.  Ateht- 
son,  T.  t  S.  F.  R,  Co,  213  U.  S.  126,  U 
L.  ed.  729,  20  Sup.  Ct  Rep.  466;  Hilb  v. 
Virgin ia-Carolina  Lumber  Co.  21  Ug.A. 
(NJS.)  901,  90  C.  C.  A.  164,  164  Fed.  168. 

A  general  custom  is  the  common  law 
itself,  or  a  part  of  it;  and  even  written 
contracts  will  yield  to  such  custom. 

Walls  V.  Bailey,  IS  N.  Y.  471,  JO  Am.  Rep. 
407;  Elkui,  Secret  Liens,  B3,  |  IGO. 

Counsel  for  the  appellee  has  laid  emphaeia 
on  the  fact  that  the  proceeds  of  the  clearance 
loan  were  plnced  to  the  credit  of  the  bor- 
rowers in  their  general  deposit  account,  and 
that  there  was  thus  a  mingling  of  credits; 
but  that  made  no  difference  in  the  equities 
(Fourth  Street  Bank  v.  Yardley,  165  U.  S. 
6S4,  41  L.  ed.  S5S,  17  Sup.  Ct.  Rep.  430}, 
and  it  was  well  understood  that  no  part  ol 
the  deposit  account  represented  by  the  clear- 
ance loan  was.  to  be  used  for  any  except 
clearance  purposes. 

'lliere  was  thus  a  special  fund  held  by  the 
bankrupt*  for  a  specific  purpose,  to  be  used 
In  protecting  and  enhancing  the  value  of 
the  general  assets,  and  having,  consequenlLy, 
such  character  that  no  general  creditor  could 
claim  any  right  to  share  in  it. 

Gorman  v.  Uttlefleld,  289  C.  B.  19,  26, 
67  L.  ed.  1047,  1050,  33  Sup.  Ct  Rep.  690. 

Mr.  Abram  I.  Elkns  argued  the  cause, 
and,  with  Messrs.  Wesley  S.  Snwyer  and 
William  A.  Barber,  filed  a  brief  for  Hotch- 

The  transfer  of  securities  by  Lathrop, 
Haskins,  A  Company  to  defendant  was  witli- 
in  four  months  of  the  filing  ot  the  petition 
in  bankruptcy,  and  wm  without  a  present 
fair  and  valuable  consideration.  The  defend- 
ant thus  obtained  a  greater  percentage  of 
its  claim  than  any  other  general  creditor  ot 
Lathrop,  Heskina,  A  Company. 

Crooks  V.  People's  Nat.  Bank,  46  App. 
Div.  335,  61  N.  Y.  Supp.  804. 

The  bank  had  actual  knowledge  that  Lath- 
rop, Haskins,  A  Company  were  insolvent, 
yet  the  statuta  does  not  require  actual 
knowledge,  but  only  that  the  creditor  sball 
have  reasonable  cause  to  believe  that  a 
preference  was  intended. 

Loveland,  Bankr.  3d  ed.  p.  661;  Reming- 
ton. Bankr.  H  1398,  1300;  Bardea  v.  First 
Nat.  Bank,  122  Iowa,  443,  SB  N.  W.  284, 
12  Am.  Bankr.  Rep.  771 ;  Sundheim  t.  Ridga 
Ave.  Bank,  ISS  Fed.  961,  15  Am.  Bankr. 
Rep.  138;  Parker  v.  Black,  143  Fed.  660, 
16  Am.  Bankr.  Rep.  202;  Re  Blnea,  14i 
Fed.  543,  16  Am.  Bankr.  Rsp.  496;  Wet- 
stein  V.  Franciseus,  6T  C.  C.  A.  68,  133  Fed. 
flOO,  IS  Am.  Bankr.  Rep.  826;  Pratt  V. 
Columbia  Bank,  167  Fed.  13T,  IS  Am.  Bankr. 
Rep.  406. 

The  exlatenoe  of  a  geamX  financial  erialt 
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■honld  put  ■  prudent  man  upon  inquirr  witb 
reference  to  doubtful  dcbtora. 

Ke  CUrke,  10  Nftt.  Benkr.  B«g.  SI. 

Intent  on  the  part  of  the  debtor  to  give 
■  prefereuoe  need  not  be  shown  by  afSrma- 
tiva  proof,  but  flows  from  the  knowledge 
of  insolvency  on  the  part  of  the  debtor. 

Pirie  V.  Chicago  Title  k  T.  Co.  18Z  U.  S. 
438,  4S4,  4fi  L.  ed.  1171,  1170,  il  Sup.  Ct. 
Itep.  906;  Benedict  t.  Deshcl,  177  I).  Y.  J, 
08  N.  E.  999;  Alexander  v.  itedmond,  103 
C.  C.  A.  440,  ISO  Fed.  92,  24  Am.  Bankr. 
Rep.  623. 

A  cuatom  or  usage  must  be  proved  bj 
facta  and  instances,  and  not  by  opinion  and 
understAoding. 

Home  Ins.  Co.  t.  Weide,  11  Wall.  438, 
80  L.  ed.  197;  The  Jo)in  B.  Cannon,  SI  Fed. 
46;  Amea  Mercantile  Co.  v.  Kimball  8.  8. 
Co.  126  Fed.  332;  Allen  t.  Merchants'  Bank, 
22  Wend.  223,  34  Am.  Dec,  289;  Mills  v. 
Ualtock,  2  Kdw.  Cb.  062. 

It  ia  clear  that  no  two  banks  consider 
the  custom  or  usage  the  same.  Each  bank 
haa  a  different  agreement,  and  beyond  the 
hope  and  belief  that  the  money  loaned  is 
to  be  repaid  from  lome  source,  each  bank 
lias  a  dlRerent  expectation. 

AdRUiB  T.  Otterback,  16  How.  539,  14  L. 
ed.  806. 

The  law  is  clear  that  he  wbo  desires  eeeu- 
rity  must  have  possosion,  constructive  or 
actual,  of  the  securities.  A  vague  agree- 
ment to  secure  is  never  enforced  where  bank- 
ruptcy intervenes.  No  reason  is  shown  here 
why  the  rule  of  law  should  not  apply. 

Corn  Excb.  Bank  v.  Nassau  Bank,  91  N. 
Y.  74,  43  Am.  Rep.  063. 

Any  custom  or  usage  tor  the  bank  to  have 
a  lien  on  sCcuritiea  in  the  possession  of 
Lathrop,  Haskina,  k  Company  is  inadmis- 
sible and  incompetent,  as  tending  to  change 
and  vary  the  terms  of  the  written  agree- 
ment   between    the    parties     (the    demand 

The  Reeside,  2  Sumn.  607,  Fed.  Cas.  No. 
11,667;  Hopper  v.  Sage,  112  N.  Y.  630, 
8  Am.  St,  Bep.  771,  20  N.  E.  350;  Covington 
V.  Kanawha  Coal  k  Coke  Co.  121  Ky.  681, 

3  L.R.A.(N.B.)  248.  123  Am.  St.  Rep.  210, 
89  S.  W.  1126,  12  Ann.  Cas.  311;  Borusz- 
weski  V.  Middlesex  Mut.  Assur.  Co.  180 
Mass.  68B,  72  N.  E.  260;  O'Donohue  v. 
Leggett,  134  N.  Y.  40,  3-1  N.  E.  26B;  Oel- 
ricks  V.  Ford,  23  How.  49,  IB  L.  ed.  634; 
Barnard  t.  Kellogg.  10  Wall.  383,  19  L.  ed. 
087;  Selehow  t.  Stymus,  26  Hun,  146;  Cole- 
man  T.   First   Nat   Bank,   66   N.   Y.   388; 

4  Wigmore,  Ev.  |  2446. 

The  securities  were  not  separsted  or 
marked,  but  were  mixed  with  the  general 
man  of  securitica  in  the  bankrupt's  poa- 
session.  There  was  no  agreement  to  separate 
or  diatiuguish  them  in  uy  way.    Xbe  bank- 


rupts drew  from  the  maM  indiscriminately. 
When  the  aecuritiea  were  delivered  they 
were  withdrawn  from  the  mast  without  any 
reference  to  their  source  or  to  any  aubatitu- 
tion.  Part  of  the  maaa  had  been  cleared 
fiom  loans  and  part  had  not,  and  tliaae 
that  had  been  so  cleared  were  deared  1^ 
cheeks  drawn  against  an  account  repreaenl- 
iug  moneys  from  all  sources. 

Casey  v.  Cavaroc,  98  U.  S.  407,  24  L.  ed. 
7TB;  Torrance  v.  Winlield  Nat.  Bank,  M 
Kan.  177,  71  Psc.  235,  11  Am.  Bankr.  Rep. 
186;  Long  v.  Farmers'  State  Bank,  B  Lil.A. 
(N.8.)  585,  77  C.  C.  A.  63S,  147  Fed.  3«0; 
Johnston  V.  Hoff,  A.  k  M.  Co.  00  C.  C.  A. 
534,  133  Fed.  704;  Pollock  T.  Jones,  01  C. 
C  A.  655,  124  Fed.  163,  10  Am.  Bankr.  Rep. 
616;  First  Nat.  Bank  v.  Johnson,  10  Am. 
Bankr.  Rep.  208;  Ryttenberg  v.  Scbefer,  ISl 
Fed.  313;  Mathews  v.  Hardt,  7B  App.  Div. 
670,  SO  N.  Y.  Supp.  462. 

Where  a  lien  on  goods  sold  and  delivered 
as  security  for  the  purchase  price  is  es- 
pressly  contracted  for,  and  faila  for  want 
of  poeseesion  or  separation,  or  because  the 
purchaeer  was  permitted  to  conaume  or  sell 
the  goods,  the  seller  is  entitled  to  no  equi- 
table lien  upon  the  goods  remaining  in  the 
hands  of  the  buyer,  or  upon  proceeda  there- 
of. And  where  in  such  case  poaaession  or 
separation  comee  within  the  four  months' 
period,  the  transfer  takes  place  as  of  that 
date. 

Re  Liberty  Silk  Co.  162  Fed.  844;  Sexton 
V.  Keasler,  40  LJl.A.(Nii.)  030,  97  C.  C. 
A.  161,  172  Fed.  635:  Pontiac  Buggy  Co.  v. 
Skinner,  168  Fed.  858;  Fourth  Street  Kat. 
Bank  v.  Millboarae  Mills  CD's  Trustee,  SO 
l..R.A.(N.S.|  662,  96  C.  C.  A.  029,  172 
Fed.  177;  He  Faulhaber  Stable  Co.  96  C.  C. 
A.  314,  170  Fed.  08;  Skilton  v.  Codington, 
185  N.  ¥.  80,  113  Am.  St.  Rep.  S85,  77  M. 
E.  790;  Re  Dismal  Swamp  Contracting  Co. 
136  Fed.  416;  Re  Klingaman,  101  Fed.  OSl, 
4  Am.  Bankr.  Bep.  254. 

An  expreai  promise  to  pay  out  of  a  given 
fund  is  not  an  equitable  aaaignment  of  that 
fund,  and  is  not  etTective  against  the  trua* 
tee  in  bankruptcy  of  the  promisor. 

Christmaa  v.  Russell  (Christmas  t. 
Gaines)  14  Wall.  6B,  20  U  ed.  762;  Wil- 
I  liams  V.  Ingereoll,  B9  N.  Y.  608;  IHIIon  v. 
Barnard,  21  Wall.  430.  22  L.  ed.  8TS;  Smed- 
ley  V.  Speckman,  86  C.  C.  A.  179,  167  Fed. 
816. 

The  doctrine  ef  subrogation  requires: 
First.  That  the  person-  seeking  it#  benefit 
must  have  paid  a  debt  to  a  third  party  b«. 
I  fore  he  can  be  substituted  to  anothrr'a 
'  rights.  Second.  That  in  doing  this  he  muat 
I  not  act  ei  a  volunteer,  but  on  compulaion  te 
save  himself  from  loss  by  reason  of  •  au> 
perior  lien  or  claim  on  the  part  of  the  per- 
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•on  to  whom  he  pAjPi  th«  d«bt,  at  in  tfaa 
cue  of  a  Burety  or  a  prior  mortgagee. 

.£tu  L.  Ina.  Co.  t.  Middleport,  124  V. 
&  &U,  31  L.  ed.  Q37,  6  Sap.  Ct.  Rep.  626; 
SUbb  v.  Bndd,  14  N.  J.  Eq.  234;  Bandlord 
T.  HeLeui,  9  Paige,  117,  23  Am.  Dec.  TT3. 

In  order  that  one  having  do  interest  to 
protact,  who  pa^  the  debt  of  another  «r 
idrancn  money  (or  the  purpoM,  may  be 
atitled  to  incceed  to  the  righti  of  the 
crtditor  in  retpect  to  the  debts  lo  paid, 
tlitrc  miut  b«  a  convention  or  agreenMUt 
to  that  effect. 

Browder  v.  Hill,  SB  C.  C.  A.  499,  13«  Fed. 
KI. 

The  itatute  give*  the  truitee  the  right 
to  teraver  the  value  of  the  securltiei  or  the 
•teiuitiea   themselvei,  at  bia  election. 

ColUer,  Bankr.  8th  ti.  1910,  p.  6TS;  R« 
Phelpa,  3  Am.  Bankr.  Rep.  306. 

Ike  complainant  cannot  be  made  to  tuSer, 
BOi  can  the  creditors  of  the  bankrupt's  eitate 
te  made  to  suffer  becaUBc  the  defendant 
vrODgfuIij'  took  securities  to  which  it  had 
•0  right  or  claim. 

Ommen  v.  Talcott,  176  Fed.  261;  Hough- 
ton V.  Stiner,  92  App.  Div.  ITl,  87  N.  ¥. 
Snpp.  10;  Crampton  v.  Valido  Marble  Co. 
(0  Vt.  291,  1  L.R.A.  120,  IB  Atl.  163. 

Tlie  bankruptcy  act  of  1S67,  |  36,  waa, 
u  to  the  point  involved,  subttantially  iden- 
linl;  and  therefore  the  decisions  under  that 
irt  are  applicable  here. 

Firat  Sat.  Bank  v.  Jones,  21  Wat).  326, 
S  L.  ed.  fi42;  Shunian  v.  Fleckenstein,  4 
Giwy.  174,  Fed.  Caa.  No.  12,826. 

Where  the  truitee  sues  the  preferred  cTed- 
itar  at  law  for  conversion  it  is  well  settled 
tkat  the  measure  of  damages  is  the  value 
«(  the  property  at  the  time  of  taking. 

Stern  t.  Mayer,  99  App.  Div.  427,  91 
N.  T.  Sopp.  292;  Merritt  v.  Halliday,  107 
App.  Div.  596,  96  N.  ¥.  Supp.  331. 

The  value  of  the  securities  should  be  taken 
u  of  the  date  of  the  Uking. 

Eau  Claira  NaL  Bank  v.  Jackman,  204 
U.  B.  622,  S24,  61  L.  ed.  696,  S98,  27  Sup. 
tt.  Bep.  391. 

Mr.  Joatice  Holinea  delivered  the  opin. 
ioB  of  the  court: 

This  ia  a  anit  by  a  trustee  in  bankruptcy 
to  recover  certain  securities  alleged  to  have 
bnn  transferred  to  the  [SS]  defendant  bank 
liy  way  of  preference.  The  plaintiff  had  a 
jndgment  in  the  district  court  (200  Fed. 
287,  29S)  and  in  the  circuit  court  of  ap- 
pnls  (120C.  C.  A.  92,  201  Fed.  064).  Both 
parties  appeal ;  the  plaintiff,  upon  ■  sub- 
ordinate question  as  to  its  right  to  elect 
dtmsgea  initend  of  a  return  of  the  securi- 
tin. 

The  eaae  aroae  upon  what  is  known  in 
Hev  Tork  as  a  clearance  loan.  Brokers 
SI  L.  ed. 


need  large  sums  to  clear  or  pay  for  the 
stocks  that  they  receive  in  the  course  ot 
the  day,  and  ss  the  stocks  must  be  paid 
for  before  they  are  received  and  can-  be 
pledged  to  raise  the  neeeasary  funds,  these, 
■urns  are  advanced  by  the  banks.  They  ara 
returned  later  on  the  same  day  by  making 
deposits  to  the  borrower's  account  and  draw- 
ing a  check  to  the  order  of  the  bank.  Per- 
haps such  a  general  course  of  dealing  might 
be  arranged  so  u  to  give  a  lien  on  the  loan 
or  Its  proceeds  until  payment,  but  the  ques- 
tion whether  such  a  lien  has  been  created 
rarely,  if  ever,  has  arisen,  the  whole  busi-i 
ness  being  finished  In  a  few  houra.  It  is,^ 
however,  the  main  issue  in  this  case. 

The  bauknipta  were  brokers  in  partner- 
ship, and  at  10  o'clock  on  January  19,  1910,- 
had  assets  exceeding  their  liabilities  by 
nearly  half  a  million  dollars.  Theae  asseta 
consisted  largely  in  the  stock  of  a  ooal  and 
iroD  company  in  which  there  was  a  pool. 
Before  12,  there  was  a  break  in  the  market, 
the  stock  went  down,  and  at  about  noon  tha 
suspension  of  the  firm  was  announced.  A 
petition  in  involuntary  bankruptcy  waa 
filed  at  10  minutes  after  4  on  the  same  day. 
At  about  10,  the  bank  made  a  clear- 
ance loan  to  the  bankrupts  of  $600,000  in 
the  usual  way,  to  enable  them  to  meet  their- 
current  obligations  and  to  get  the  stocks 
deliverable  on  that  day,  the  bank  receiving 
demand  notes,  and  both  parties  acting  in 
good  faith.  The  sum  was  credited  in  the 
deposit  account  of  the  firm,  in  addition  to 
864.319.98  already  there,  and  soon  after 
the  bank  certified  and  subsequently  paid 
checks  amounting  [SS]  to  «635,»20.74.  Dur- 
ing the  day  the  firm  made  deposits  which  are 
not  in  question,  but  there  remained  due 
upon  the  loan  $166,166.69.  Officers  of  the 
bsnk,  noticing  the  drop  in  the  stock,  went 
to  tlie  Arm,  demanded  payment  or  securities 
to  make  good  the  obligations  to  the  bank, 
and  were  told  of  the  suspension  and  that  a 
petition  in  bankruptcy  would  be  filed.  After 
two  hours'  discussion  the  securities  in  ques- 
ton  were  delivered  between  i  and  3  p.  k,, 
but  the  officers  irere  told  that  the  delivery 
was  a  preference.  Some  of  the  securities 
bore  no  relation  to  the  loan ;  others,  and 
it  may  be  assumed  for  purposes  of  argu- 
ment, mnst,  had  been  released  by  the  money 
thus  obtained. 

In  dealing  with  transactions  of  this  kind 
we  may  go  far  in  giving  them  any  form 
that  will  carry  .out  the  mutually  understood 
intent.  Sexton  v.  Kesaler,  226  U.  fl. 
«0,  96,  97,  56  L.  ed.  995,  999,  1000,  32  Bup. 
Ct.  Rep.  eST.  But  if  the  intent  was  doubt- 
ful or  inconsistent  with  the  legal  effect  of 
dominant  facts,  it  must  fail.  For  .instance, ■ 
apart  from  poaaible  exceptiona,  a  man 
cannot  retain  a  domieil  in  one  place  when  be 
„:,G00glc'» 
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ku  moTed  to  ■aotfaer,  and  iatendi  to  reaide 
there  tor  th*  nat  of  bli  life,  bjr  knj  wiah, 
dMlkration,  or  intoit  iiicoi)Bist«nt  with  the 
dominant  facti  of  where  h«  actually  livm 
and  what  he  aetnallj  meani  to  do.  Uiekin- 
■on  T.  Brookline,  181  MaM,  105,  D8  Am.  St. 
Bep.  407,  63  N.  B.  S31.  In  the  prcMnt  case 
it  ia  agreed  that  it  was  expected  and  under- 
•tood  that  no  portion  of  the  clearance  loan 
waa  to  be  nied  for  anj  purpose  other  than 
to  clear  aecurities.  But,  on  the  othor  hand, 
b;  consent  pf  the  bank,  aa  it  seemj,  the  loan 
waa  put  into  the  general  depoait  account, 
which  was  drawn  upon  for  general  purposes; 
at  leaat,  to  the  extent  of  the  balance  above 
the  loan;  the  aecuritiee  released  were  nol 
kept  separate,  but  were  used  like  any  other ; 
and  no  separate  account  was  kept  of  money 
received  from  deliferiea  of  atock  so  re- 
leased. What  happened  aa  between  these 
parties  was  simply  that  all  moneys  received 
in  the  course  of  the  day,  from  whatever 
aonrce,  went  into  the  Hrm's  [BT]  deposit  ac' 
count  with  the  bank.  So  that,  even  if  we 
take  it,  aa  a  corollary  of  what  was  under- 
stood, that  the  use  of  the  clearance  loan  was 
expected  to  enable  the  Urm  to  repay  the  loan, 
it  does  not  appear  to  have  been  expected  that 
the  pToceedi  should  be  appropriated  ipe- 
ciBcally  to  that  end,  but  simply  that  the 
addition  of  such  proceeds  to  the  general 
funds  of  the  &rm  would  enable  the  tatter  to 
pay  within  the  time  allowed.  Thia  is  the 
view  of  the  facts  taken  by  the  master  and 
both  of  the  courts  below.  They  also  found 
tliat  an  attempt  to  give  the  matter  a  dif- 
ferent complexion  by  custom  had  failed; 
and  if  we  went  behind  their  findings  we 
should  take  the  same  view. 

A  trust  cannot  be  established  in  an  ali- 
quot share  of  a  man's  whole  property,  as  dis- 
tinguished from  B  particular  fund,  by  show- 
ing that  trust  moneys  have  gone  into  it.  On 
similar  principles  a  lien  cannot  be  asserted 
upon  a  fund  in  a  borrower'a  bands,  which, 
at  an  earlier  stage,  might  have  been  sub- 
ject to  it,  if,  by  consent  of  the  claimant,  it 
has  become  a  part  of  the  borrower's  general 
•sUte.  But  that  waa  the  result  of  the  deal- 
ings between  these  parties,  and  it  cannot 
be  done  away  with  by  a  wish  or  intention, 
if  such  there  was,  that  alongside  of  this  per- 
mitted freedom  of  dealing  on  the  part  of 
tha  bankrupts,  the  security  of  the  bank 
should  persist.  It  is  not  like  the  case  of 
property  wrongfully  mingled  with  general 
funds  and  afterwards  traced.  All  that  the 
parties  agreed,  either  expressly  or  by  im- 
plication, was  that  the  debt  incurred  at  10 
o'clock  should  be  paid  by  J.  Some  banks 
aatm  to  hava  required  the  dealing  to  be 
eooducte^  on  tbe  footing  of  a  fond  identi- 
fied and  BUbJcot  to  a  trust  at  every  step ;  but 
between  these  parties  there  was  no  attempt 


to  follow  a  specific  fund  through  a  series 
of  changes  until  it  waa  returned.  Bee  Dil- 
lon V.  Barnard,  21  WaU.  430,  22  I.,  td. 
073. 

As  all  trace  of  the  bank's  money  waa  lost 
when  it  entered  the  stream  of  the  Ann's  gen- 
eral property,  there  can  be  no  right  of  sub- 
rogation. Neither  can  a  claim  be  upheld  on 
[88]  the  ground  that  there  was  no  diminu- 
tion of  tbe  bankrupt's  assets,  or  that  Uia 
transaction  should  be  regarded  as  Instanta- 
neouB  and  one.  The  consent  to  become  a  gen- 
eral creditor  for  an  hour,  that  was  imported, 
even  if  not  intended  to  have  that  effect,  by 
the  liberty  allowed  to  the  firm,  broke  tlie 
continuity  and  established  the  loan  as  part 
of  the  assets.  No  doubt  many  general  cred- 
itors have  increased  a  bankrupt's  eatat« 
by  their  advancea,  but  they  have  lost  the 
right  to  take  them  back.  Time  sometimes 
can  be  disregarded  when  it  is  insignificant. 
But  in  this  case  half  the  time  between  the 
loan  and  the  transfer  of  securities  sufficed 
to  change  the  position  of  the  boTTOWers  from 
a  fortune  of  half  a  million  to  a  deficit  of 
double  that  amount. 

In  both  Gorman  v.  Littlefleld,  220  U.  S. 
19,  6T  L.  ed.  1047,  33  Sup.  Ct.  Rep.  690,  and 
Richardson  v.  Shaw,  209  U.  S.  366,  62  L. 
ed.  835,  28  Sup.  Ct.  Rep.  512,  14  Ann.  Cas. 
99],  in  addition  to  the  personalty  of  the 
holder  there  was  also  a  specific  stock,  which 
identified  tbe  fund  relied  upon  and  separat- 
ed it  from  the  general  mass  of  the  estate. 
Hurley  *.  Atchison,  T.  &  S.  F.  R.  Co.  218 
U.  8.  12fi,  63  L.  ed.  729,  29  Sup.  Ct.  Bap. 
486,  stood  on  the  peculiar  facts  of  the  case, 
which  were  held  to  point  to  an  identified 
rei  and  give  an  immediate  claim  against  it. 
The  case  established  no  general  proposition 
contrary  to  what  we  now  decide. 

The  auggestiona  that  it  does  not  appear 
that  the  bankrupts  intended  to  give  a  pref- 
erence, or  that  the  bank  had  reasonable 
cause  to  believe  that  it  was  obtaining  one, 
hardly  need  answer.  The  bank  did  not  con- 
fine its  demand  to  proeeeda  of  tbe  loan,  but 
asked  for  and  obtained  securities  without 
regard  to  their  source.  It  was  notified 
in  terms  that  it  was  rseelvlng  a  preference 
and  that  the  firm  was  going  into  bank- 
ruptcy. If  thia  waa  not  sufficient  notice,  it 
is  hard  to  imagine  what  wouTd  be  enough. 
The  cross  appeal  depends  upon  tbe  frame 
ol  the  bill  and  effect  of  an  agreement  be- 
tween the  parties.  On  April  5,  1910,  it  waa 
agreed  that  tbe  securities  in  question  might 
be  sold  by  the  bank  "at  the  best  price  ob- 
tainable, at  such  [89]  times  aa  may  seem 
beat  to  tbe  ofilccra  of"  tbe  bank;  that  the 
ights  of  both  parties  "ahall  attach  to  th«. 
proceeds  realiz^  from  the  sale,"  and  "the 
amount  realired  from  the  sale  of  the  said  se- 
curities shall  staad  in  lieu  of  the  seenritiai^ 
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and  ahAll  repraecDt  the  ainouDt  of  tbe  Umbil-  preference,   knd    cannot    be   allowed   to  tne 

it;"  of  the  bank  to  the  tnutee  in  bankruptcy  bank  t^  wav  of  ect-off  againit  the  euitom- 

IB  caae  of  jadgmeot  against  it.     "The  mak-  ^*  indcbtedneai  to  the  bank, 

ing  of  thi.  .tipuUtion  .hall  not  alter  tbe  '^'^^''A'LlSS^eTcx'lwSr'-  "*  ^  *' 
ri^ta  or  clainu  of  an;  of  the  partiei,  nor 

change  the  juri.dietiou  of  anj  court     .     .     .  [No.  4U.] 
it  being  the  intention  of  tbe  Btipulation  that 

the  aecuritiea  in  the  poseeuion  of  the  Na-  Argned  Oetoltar  SO,  1918.    Decided  Narem- 

tional   Citj    Bank    ihall   be   converted   into  b«r  S,  1013. 
money    at  the  beat    prices   obtainable,   and 

that  all  righta  of  the  parties  iJiall  remain  »  PPEAL  from  the  United  States  ClTCnit 

aa  againat  tiu  proee«ds  of  the  sale  of  tbe  A   Court  of  Appeals  tor  the  Second  Cireult 

aaid    aecuritiea    the    aame   aa    thejr    exiated  to  revletr  a  decree  which  afSmied  a  decree 

against  the  securities  themaelTea  at  the  time  of  the  District  Court  for  tbe  Southern  Dis- 

«f  malcing  this  atipulation."  trict  of  Net*  York  in  favor  of  truateea  in 

It  aeeroa  that  no  aale  took  place.    The  de-  bankruptcy  in  a  suit  to  recover  an  alh^ad 

oee  was   for   a   delivery   of   the   acenritiea  voidable  preference.    Affirmed, 

with  all  iutereat  and  dividends  thereon  re-  See  aame  caae  behw,  120  C.  C.  A.  92,  201 

ceired,      and       in      default      thereof      for  Fed.  6M. 

|](I,740.S2,  with  interest  from  tbe  date  of  The  facta  are  atated  In  the  opinion, 

the  maater'a  report.     But  aa  the  seourities  .i       ■       ,      „     „        ,                        ... 

b...  drfinri  .^  dol  Mow  their  ™iu.  "'■    '^"".";. '"""""?    'TT'   S" 

lk[r  ..In.   .t   a,  d.t.  ot  Ih,   tOT,goli.,  "''  ,^'''"'  "■  O""'"".  «W  •  l>n«l  I" 

igreement.  th«  trustee  eUims  tbe  right  to  ^^^        \      .          ^  ^            ,      ,   ,     .^ 

lake  the  .umnuned,  wit!  eotreetloueTki.  ,.™"  "P''"'  Ti    '«,""■""«'   '-  "» 

n.  ..uraod  .oftereotlr  by  Judge   H.od  "«"  ?'  '!»  '"  °' >'•"  Sj  ■,.    °    •«    » 

I.  th.  dl.t,M  eourt.     L  bi  ob.e?,ed,  lb.  ,  "';'"' .'"S.'.  '     S   T   "..f'  ,T;  " 

i-Vd..     Ster  tb.  .greement  tb,  b..k  S".'°.V  ,'"S"i/oT'="°' S'"^'  ^t.?' 

—^horM    to    bold    tbem    until    It  ^-  M   61  L.  «1   MS,  27  Sup.  Ct.  fV-"]-. 

tboojht  It  .i»  to  „ii.  H  It  h.d  .old,  ?";;'''? '■J"""'.'".."-  Il"'  " 

tt^cu  b.  .0  doubt  tb.t  tt.  pi.intir  ''■  f:'^-;^  fo°i'-,?^'^.;-."/.\™T'.^ 

eki.  would  b.„  beeo  llmM  to  tbe  pro-  I:''"'"'''  ™  "' ^-  "V    ''i.tJ/'J' 

,^,  by   11.  word,  ot  tb.  ,o.l,.ot.    If  f,  ^"P"  «■  "•?■   3M|   SM  '•  Stodd-jd, 

judgieot  not  to  ..11,  ...r.i.ri  lor  tb.  bB..-  ?=  ?°"°„!"''  "  "-*■  "*'  "  ''"■  '"' 

fit  of  both  puitiw,  cannot  ha?,  been  IntMid-  jj        ,         ,             ,_.  ,_             .,        . 

rf  to  put  it  lu  a  wor«  po.ltlon.    Su.b  an  •"..  onlj  oonl,..!.  .h.eb  at.  ,o,d  .ga.n.t 

..derrtaadlug    would    bl!«    d.pri.ed    th.  o'"''""  I"  N'"  ^'^  at.  wntraeU  whUi 

jUlutll  ol  th.  jodpuoit  of  th.  bank.  "'    '»    >'   '""''   °L  "T^'iZ',,^]^ 


Decree  affirmed. 


Warebouaing  Co.  *.  Band,  20S  U.  8.  41S, 

SI  L.  ed.  HIT,  27  Sup.  Ct.  Rep.  720, 11  Aon. 

Caa.  789;  Zartman  v.  Firat  Nat.  Bank,  1B9 

N.  Y.  267,  J2  L.EjI.(N.S.)    1083,  62  N.  B. 

[60J     MECHANICS'     &     METALS     NA-  127;    (2)  void  under  the  statute:  Skilton  t. 

TIONAL  BANK  OF  THE  CITY  OF  NEW  Codington,  186  N.  Y.  80,  118  Am.  St.  Rep. 

YOBK,  Appt.,  685,  77  N.  E.  700. 

V-  A  genera)  custom  is  tbe  common  law  it- 

mVINO  L.  ERNST,  Lindsay  Ruaaell,  and  self,  or  a  part  of  it.    And  written  contracts, 

Harper  T.  Marshal),  aa  Trustees  in  Bank-  i,    implicaUon,    tooorporata   custom   into 

rupt^  of  Dudley  P.  Humphrey,  et  al.  ttem. 

fB_  a   n   n ^t^^.  ^   an-nr  \  Underwood  v.  Greenwich  Ins.  Co.  161  N. 

(Ser  S.  C.  Reporter*.  «1.  60-67.)  ^^  ^^g    ^^  jj    j.    ^gg.  j^^^^j,  ,    j.^^^^^^ 

Bankruptcy  ^  preference  -  depo.tt  br  "*  N.  ¥.  HO,  3  I.RA.  859,  21  N.  E.  106, 

insolTent  —  Mt-off.  Walls  v.  BaiUy,  49  N.  Y.  471,  10  Am.  Rep. 

D^oaita  made  by  an  Insolvent  customer  407;   Botany  Worsted  Works  v.  Wendt,  28 

after  the   bank    cashier   has   forbidden    the  Miae.  158,  48  N.  Y.  Supp.  1024;  Hostetter  v. 

payment  of  checka  againat  the  deposit  ae-  p^j^    ^j^  „    g    jq   ^q    „  L_  ed.  GOB,  672. 

nnint,  and  but  a  few  hours  before  an  invol-  „  a        r^   -a       ■% 

ontaiT    petition   in   bankruptcy   waa    aied  "  Sup.  Ct.  Kep.  1. 

■Cainat  ttie  customer,  constitute  a  voidable  Persons  engagMi  in  a  particular  trade  or 

' business  are  bound  to  inform  themselves  aa 

Now.— On  aet-ofr  by  bank  a^lnat  bank;  to  the  cnatoms  and  uaagea  of  Buch  buainewi 

rapfa  deposit  as   preference  within   bank-  ,          ■_      .  .            .v  ■        _.  _-ii  t         ' 

n^   laV-see   nSte   to   Booth   v.   Prete,  >"««  knowledge  on  their  part  w>U  be  pre- 

co  T.R.A.(N.s.i    asii.  nmed. 
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BabinHn  *.  United  SUtei,  13  Wall.  303, 
306,  20  L.  ed.  6S8,  0S4 ;  Huard  t.  Hew  Bug- 
Und  M.  Ins.  Co.  S  Pet.  6G7,  B  h.  ed.  1043; 
Hartahonie  t.  Union  Mut.  Ins.  Co.  SO  K. 
Y.  172. 

The  proof  of  cuBtom  was  competeiit. 

Ucgowan  t.  Peteraon,  173  N.  Y.  S,  SG 
M.  E.  TS6;  NiKhtingale  v.  J.  H.  A  C.  K. 
Eagle,  141  App.  Dit.  386,  126  N.  Y.  Supp. 
338;  Juilliard  v.  ChalTee,  92  N.  Y.  536; 
Urierion  t.  Muon,  BO  N.  Y.  394;  OelrldM 
T.  Ford,  23  How.  49,  ]6  L.  ed.  634. 

Tile  doctrine  of  equitable  liens  ia  now 
thoroughly   establiahed. 

Pom.  Eq.  Jur.  3d  ed.  g  1236 ;  Walker  t. 
Bronn,  165  U.  6.  6S4.  664,  665,  41  L.  ed.  866, 
870,  871,  17  Sop.  Ct.  Rep.  463;  Qoodnougii 
Mercantile  k  Stock  Co.  t.  Galloway,  16B  Fed. 
604;  Howard  v.  Delgado,  57  C.  C.  A.  270,  121 
Fed.  26;  Chattanooga  Nat.  Bank  v.  Rome 
Iron  Co.  102  Fed.  755;  iDgeriolt  v.  Coram, 
211  U.  S.  33S,  368,  63  L.  ed.  208,  229,  29 
Sap.  Ct.  Rep.  92;  Hovey  v.  Elliott,  IIS  N. 
Y.  124.  23  N.  E.  475;  Holroyd  v.  Maraliall, 
10  H.  L.  Caa.  191,  33  L.  J,  Ch.  H.  S.  193, 
0  Jur.  N.  S.  213,  7  h.  T.  N.  S.  172,  11  Wiiek. 
Rep.  171,  10  Fug.  Rul.  Gag.  420. 

A  party  may,  by  expreHS  agreement,  create 
a  charge  or  claim  in  the  nature  of  a  lien 
on  property  of  which  be  is  the  owner  or 
poueaaor,  and  equity  will  eattblieh  and  en- 
force Bucb  charge  or  claim  not  only  againit 
the  party  who  stipulated  to  give  it,  but  also 
against  third  persons,  who  arc  either  rol- 
unteera,  or  who  take  the  estate  on  which 
the  lien  ie  agreed  to  be  given,  with  notice  of 
the  stipulntionH. 

Ketchum  v.  Bt.  Louis,  101  U.  S.  308,  26 
Ii.  ed.  999;  Hauselt  v.  Harrison,  106  U.  S. 
401,  26  L.  ed.  I07S;  Carr  v.  Hatniltan,  129 
U.  B.  262,  32  L.  ed.  669,  9  Sup.  Ct.  Rep. 
296)  Fourth  Street  Nat.  Bank  v.  Yardley, 
ISG  U.  S.  634,  41  L.  ed.  856,  IT  Sup.  Ct. 
Rep.  439;  Walker  t.  Brown,  165  U.  S.  654, 
41  L.  ed.  885,  17  Sup.  Ct.  Rep.  453;  Ingeraoll 
T.  Coram,  211  U.  S.  335.  53  L.  ed.  208,  29 
Sup.  Ct.  Rep.  92;  Hurley  y.  Atchison,  T. 
&  S.  F.  B.  Co.  213  C.  S.  126,  53  L.  ed.  729, 
29  Sup.  Ct.  Rep.  466;  Sexton  *,  Eessler  A 
Co.  225  U.  S.  90,  66  L.  cd.  B96,  32  Sup.  Ct. 
Rep.  867;  Dreasel  i.  North  SUte  Lnmber 
Co.  119  Fed.  S31;  First  Nat.  Bank  t.  Penn- 
iyUania  Trust  Co.  80  C.  C.  A.  100,  124 
Fed.  988;  Fisher  t.  Zollingei:,  79  C.  C.  A. 
76, 149  Fed.  64 ;  Union  Trust  Co.  *.  Bulkeley, 
80  C.  C.  A.  328,  lEO  Fed.  610;  Hills  t. 
Virginia-Carolina  Lumber  Co.  21  L.R.A. 
(N.e.)  BOl,  90  C.  C.  A.  164,  184  Fed.  168; 
Re  Parmen'  Supply  Co.  170  Fed.  502; 
Ooodnougb  Mercantile  ft  Stock  Co.  t.  Gallo- 
way, 171  Fed.  940;  Re  National  Caah  Reg- 
ister Co.   98   C.   C.   A.   426,   174   Fed.   679. 

It  aneh  a  eontrart  is  ihown  to  exist,  pay- 
ments mad*  in  pursuance  thereof  will  not 


be  invalidated  as  preferences  by  the  opera- 
tion of  the  bankruptcy  act. 

Humphrey  v.  Tatman,  198  U.  B.  91,  49 
L.  ed,  956,  26  Sup.  Ct.  Rep.  587;  Thompson 
V.  Fairbanks,  196  U.  B.  616,  49  L.  ed.  677, 
26  Sup.  Ct.  Rep.  308;  Re  Perlhefter,  177 
Fed.  299. 

The  agreement  creating  the  lien  may  be 
either  Terbal  or  in  writing. 

Riddle  T.  Hudgins,  7  C.  C.  A.  330,  10 
U.  S.  App.  144,  6B  Fed.  490. 

The  doctrine  ol  equitable  lien  has  been 
uniformly  declared  and  adopted  by  the  Kew 
York  courts,  and  lately  approval  by  this 
court  (Sextan  v.  Kessler  &  Co.  226  V:  S. 
90,  66  L.  ed.  996,  32  Sup.  Ct  Rep.  607), 
and  •'nforced  as  against  all  subsequent  claim- 
ants  except  purchasers  for  value,  without 

National  Bank  v.  Rogers,  166  N.  Y.  380, 
G9  N.  E.  922 ;  Hamilton  Trust  Co.  v.  Clemes, 
163  N.  Y.  423,  57  N.  E.  614;  American  SugSJ 
Ref.  Co.  V.  Fancher,  145  N.  Y.  552,  27 
L.R^.  767,  40  N.  E.  206;  Hovey  v.  Elliott, 
1J8  N.  Y.  124,  23  H.  E.  476;  Spring  T. 
Short.  90  N.  Y.  538;  Coats  v.  Uonn»ll,  94 
N.  Y.  168;  Huated  v.  Ingraham.  76  N.  Y. 
251;  Payne  v.  Wilson,  74  N.  Y.  348;  Pat- 
ahall  v.  Eggert,  54  N.  Y.  IS ;  Bank  of  Roches- 
ter T.  Jones,  4  N.  Y.  497.  86  Am.  Dec.  ««); 
McCaffrey  v.  Woodin,  65  N.  Y.  469,  22  Am. 
Rep.  644. 

The  bankruptcy  courta  could  recngniie 
and  enforce  the  equitable  principle  even  if 
an  ordinary  court  of  equity  could  not. 

Hurley  v.  Atcliison,  T.  &  S.  F.  R.  Co. 
213  U.  B.  128,  53  L.  ed.  729,  29  Sup.  Ct 
Rep.  466;  Ooodnough  Mercantile  t  Stock 
Co.  V.  Galloway.  171  Fed.  940;  Hauselt  t. 
Harrison,  105  U.  8.  401,  26  L.  ed.  1076; 
Dreasel  ».  North  State  Lumber  Co.  119  Fed. 
531;  Mills  v.  Virginia- Carolina  Lumber  Co. 
21  L.Rji.(N.8.)  901,  90  C.  C.  A.  164,  164 
Fed.  169. 

The  right  of  a  broker  to  substitute  one 
kind  of  security  for  another  does  not  alter 
the  rights  ot  the  parties. 

Gorman  v.  LittleScld,  229  U.  S.  19,  67 
L.  ed.  1047,  33  Sup.  Ct.  Rep.  690;  Richard- 
son V.  Shaw,  209  U.  S.  365,  52  L.  ed.  835, 
28  Sup.  Ct.  Rep.  612,  14  Ann.  Cae.  981. 

The  moment  the  checks  composing  the 
deposit  of  154,048.18  were  .received  by  the 
appellant,  and  passed  to  the  credit  of  the 
brokers,  the  funds  became  the  appellant's 
property,  and  the  relation  of  debtor  and 
creditor  was  created. 

New  York  County  Nat.  Bank  v.  Massey, 
192  U.  S.  138.  48  L.  ed.  380,  24  Sup.  Ct 
Rep.  199 ;  First  Nat.  Bank  v.  Burkhardt,  100 
U.  8.  888,  25  L.  ed.  786;  Cassidy  v.  (Thl- 
mann,  170  N.  Y.  615,  63  N.  E.  6S4. 

The  relation  of  debtor  and  creditor  lutriag 
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bng  ercAted,  Um  right  of  aet-off  nag  abo  603,  1B7  Fed.  241 ;  J.  W.  Butler  Paper  Co. 

dtabliilied.  T.  GMmbel,  74  C.  C.  A.  433,  14S  Fed.  Z9B. 

New  York  Coonty  Nat  Bank  v.  Uauej,  The  law  recognizei  the  poaaibilitj  of  aueh 

IH  U.  8.  138,  48  L.  ed.  380,  24  Bap.  Ct.  an  occurrence  aa  U  •hown  at  bar,  and  da- 

Bep.  109;   Joyeo  t.  Auten,  179   U.  S.  691,  clinm  to  recognize  It  aa  a  fair  criterion  in 

41  L.  ed.  338,  21  8np.  Ct.  Rep.  227 ;   Beott  deUrmining    the   "fair  valnation"   required 

T.  Armatrong,  146  U.  B.  499,  36  L.  ed.  1059,  by  the  sUtute. 

II  Sup.   Ct.    Sep,    148;    Btr&ua   t.   Tradei-  People  ex  reL  Knickerbocker  F.  loa.  Co. 

mes's  Nat.  Bank,  122  N.  Y.  379,  2S  N.  B.  *.  Coleman,  107  N.  Y.  S44,  14  N.  B.  481; 

nt.  Collier,    llankr.    9th    ed.    p.    792;    Rutland 

The  caae  involTea  no  queation  of  actual  County  Nat.  Bank' v.  Uravei,  ISO  Fed.  168; 

baud.  J.  W.  Butler  Paper  Co.  t.  Ooembel,  74  0.  C. 

Van  Ideratine  v.  National   Discount   Co.  A.  433,  143  Fed.  296;  Chicago  Motor  Vehicle 

m  U.  a.  S7Q,  SB2,  S7  L.  ed.  662,  6S4,  33  Co.  v.  American  Oak  Leather  Co.  74  C.  C 

Sap.  Ct.  Rep.  343;  Coder  t.  Arts,  213  tJ.  S.  A.   670,    141    Fed.    618:    Oali^er  ■*.  Jonea, 

tl3.  S3  L.  ed.  772.  29  Sup.  Ct.  Rep.  436,  IB  12S  V.  S.  193,  32  L.  ed.  6S8,  9  Sup.  Ct.  Rep. 

Ann.  Caa.  1008;  Githeniv.SMffler,  112  Fed.  336;    Re    Swift,    114    Fed.   947;    Wright  v. 

605;    Re  Maher,    144    Fed.  603;    Keppel  t.  Bank  of  Metropolia,  110  N.  Y.  237,  1  Lit.A. 

Tiffin  SaT.  Bank,  19T  V.  8.  366,  40  L.  ed.  2B9,    6    Am.    St.    Rep.    366,    18    N.    B.    79; 

790,  26  Sup.  Ct.  Rep.  443;  Jonee  t.  Simpaon,  Gniman  t.  Smith,  81  N.  Y.  26;    Baker  v. 

lie  U.  S.  609,  816,  29  L.  ed.   T42,  744,  6  Drake,  63  N.  Y.  211,  13  Am.  Eep.  607,  66 

Enp.  CL  Rep.  638.  N.  Y.  518,  23  An.  Rep.  SO;  Chicago  litla 

The    insolvent'i    eatate    muat    have    heen  &  T.   Co.   t.  John   A.   Roebling'B  Son*   Co. 

dininiehed  ae  a  reault  of  the  tranaactlon.  107  Fed.  71. 

Coder  T.  Arte,  213  U.  S.  223,  63  h.  ed.  Furthermore,  the  bankrupt  firm  being  a 

7T£,  SB    Sup.    Ct.    Rep.   436,    16  Ann.   Cai.  partnership,    it    muat    alao    be    ahown    that 

1008,    aflinniDg    IS    L..R.A.  (N.S.)     372,    82  each  of  the  partnera  was  alao  individually 

V.  C.  A.  01,  162  Fed.  949;   Hardy  t.  Gray,  inaolvent. 

75  C.   C.   A.   662,    144    Fed.    922;    Calhoun  Franela  *.  McNeal,  108  C.  C.  A.  466,  18S 

County  Bank  v.  Cain,  82  C.  C.  A.  114,  162  Fed.  491 ;  Tumlin  v.  Bryan,  21  L.K.A.(N.8.1 

f*i.  983;  Tumlin  t.  Bryan,  21  L.R.A.(N.8.)  966,  91  C.  U.  A.  200,  186  Fed.  186. 

KO,  01    C.    C.   A.   200,    166    Fed.    166;    Be  The  payment  muat  hate  been  in  aatiatae- 

Ntill'Pinckney-MakweU   Co.   179    Fed.   481;  tion    of,    or    on   account   of,   an    antecedent 

Gparka  v.  Marah,  177  Fed.  739;   Kiromerle  debt. 

t.  Fair,    111    C.  C.    A.  27,    189    Fed.   295;  Coder  t.  Arta,   16   L.R.A.(N.S.)    372,  82 

ColUer,    Bankr.  9th  ed.  pp.   700,   791,   602,  C.  C.  A.  01,  162  Fed.  943,  affirmed  in  213 

M3;    Remington,    Bankr.    gg    1270,    1296;  U.  S.  223,  63  L.  ed.  772,  29  Sup.  Ct.  Rep. 

Pine  T.  Chicago  Title  ft  T.  Co.  182  U.  S.  436,  18  Ann.  Caa.  1008, 

438,  449,  46  L.  ed.  1171,  1178,  21  Sup.  Ct  Inaolveney  murt  have  ezlated  at  the  time 

Eep.  908;   New  York  County  Nat.  Bank  v.  when  the  payment  waa  made. 

Uauey,   192  U.  S.  138,  147,  48  L.  ed.  380,  Tumlin    v.    Bryan,   21    L.RJ,.(N.S.)    900, 

»4,  24  Sup.  Ct.   Rep.   190;   Continental   t  81    C.    C.   A.   200,    165    Fed,    168;    Rutland 

C.  Trust  ft  Bav.  Bank  v.  Chicago  Title  ft  T.  County  Nat.  Bank  t.  Gravea,  156  Fed.  168; 

Co.  220   U.  S.  435,  87  L.  ed.  1268,  33  Sup.  J.  W.  Butler  Paper  Co.  v.  Coembel,  74  C. 

Ct  Rep.  820:   Wild  ».  Provident  Life  ft  T.  C.  A.  433.  143  Fed.  295;  He  Rome  Planing 

Co.  214  U.  S.  292,  63  L.  ed.  1008,  2B  Sup.  Mill,    96    Fed.    812;    Troy    Wagon    Worka 

Ct  Rep.  61B;    National    Bank  v.   National  '-  Vaatbinder,  130  Fed.  232;  Re  Wittenberg 

Herkimer  County  Bank,  226  U.  S.  178,  60  Veneer  ft  Panel  Co.  108  Fed.  593;  McDonald 

L.  ed.  1042,  32  Sup.  Ct  Rep.  633;  Jaquith  '■  »"kam.  63  C.  C.  A.  664,  116  Fed.  276. 

T.  Alden,   189  U.  8.  78,  47   L.  ed.   717,  23  »  '"  "  well-known  fact  that  on  the  .tock 

Bap.  Ct.  Rep.  640;   Re  Bagor.  67  C.  C.  A.  f  <">•"««  quoUt.on.  vary  enormoualy  in  a 

412,  121  Fed.  658;  Gu>a  V.  ElliMn,  62  C.  f*"  !"°T">  "^„*^l'  "  "P«=""y  .•"  '" 

C  ;.  366,  114  Fed.  734;  Dr.«el  ».  North     ^"ff  *"°~-.  ^'"^'' ""  *" *^" 

*           _                _'  m»i*  Ht  h«T-  anil  m  mifh  a  r^aiu 

SUte  Lumber  Co.  107  Fed.  266. 


Buit  at  bar;  and  in  such  a  eaae,  the  law  will 


.„      ,  ^,                 ,                   .       ,  recognii*    the    fraction    of   a   day,    and   the 

The  debtor  muat  have  been  intolvent  witb.  ^,^   ^^^^^   jj,e  law   Ukea  no   notice   of  the 

i>  the  meaning  of  the  aUtute.  fraction  of  a  day  ia  inapplicable. 

Pitie  V.  Chicago  Title  ft  T.  Co.  182  D.  B.  Upson  v.  Mt.  Morria  Bank,  103  App.  DiT. 

418.  461,  45  L.  ed.  1171,  1178,  21  Sup.  Ct  367,  92  N.  Y.  Supp.  1101. 

Rep.  906;    McDonald   v.   Clearwater   Short-  The  adjudication  of  bankruptcy  on  March 

Une  R.  Co.  164  Fed.  1007;  Hardy  ».  Gray,  12,  1010,  did  not  relate  back  to  the  filing 

7S  C.  C.  A.  562,  144  Fed.  022;  Remington,  of  the  petition,  and  is  not  evidence  of  in- 

Bankr.  f  1343,  pp.  786,  787;  Collier,  Bankr.  Mlveney  prior  to  auch  flling. 

«th  ed.  pp.  8,  9;  Se  Kkin,  116  C.  C.  A.  Tumlin  t.  Bryan,  21   L.R.A.(N.S.}   060. 

SS  L.  ed.  ^-1      "S 
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el  C.  C.  A.  200,  16S  Fed.  IM;  It«  Ouippell, 
113  F«d.  S45;  Be  Alexander,  108  Fed.  464; 
Re  Rome  Planing  Mill,  90  Fed.  812. 

There  being  no  otber  creditor  of  thia 
elau,  there  eonld  be  no  TioUtioD  of  the 
■tatnte. 

Bwarta  t.  Fourth  Nat  Bank.  6*'  C.  C.  A. 
387,  117  Fed.  1)  Crooks  *.  Feople'a  Nat. 
Bank,  46  App.  DW.  336,  61  N.  Y.  Supp. 
MM. 

A  landlord  ia  a  creditor  of  a  different 
elau  from  other  creditors  under  g  60a,  but 
he  would  not  be  entitled  to  priority  under 
IM. 

R«  Belknap,  12B  Fed.  048;  Re  Barrett, 
«  Am.  Bankr.   Rep.   109. 

The  holder  <a  a  note  Indoned  by  third 
persona  ia  in  a  different  cUaa  from  other 
creditors  under  g  00a. 

Re  Hsrpke,  54  C.  C.  A.  07, 110  Fed.  2BS. 

Almost  any  distinction  is  sufficient  to 
constitute  a  separate  class  under  g  60a 
(Be  Denning,  114  Fed.  210;  Uomila  t.  Wil- 
combe,  SI  C.  C.  A.  208,  161  Fed.  479),  but 
the  claasification  under  |  64  ia  definite  and 
Hxed. 

The  debtor  making  such  payment  must 
have  intended  to  give  such  a  preference. 

Hardy  t.  Gray,  76  C.  C.  A.  602,  144  Fed. 
022;  Be  First  Nat.  Bank,  04  C.  C.  A.  10, 
166  Fed.  100;  Kimmerle  *.  Farr,  111  C.  C. 
A.  27,  169  Fed.  206;  Re  Leecb,  06  C.  C.  A. 
424,  ITl  Fed.  022;  Tumlin  t.  Bryan,  21 
L.R.A.(N.&.)  000,  01  C.  C.  A.  200,  16S 
Fed.  166 1  Debus  v.  Yatea,  103  Fed.  42T. 

The  question  in  the  Firie  Case,  182  V.  S. 
438,  461,  46  L.  ed.  II71,  1178,  81  Bup. 
Ct.  Bep.  900,  was  whether,  under  g  &7g,  a 
person  who  had  received  a  preference  of 
any  nature  had  to  surrender  it  In  order  to 
prove  a  claim  in  iiankruptcy. 

Re  Fixen,  GO  LJt.A.  600,  42  C.  C.  A. 
3S4,  102  Fed.  205;  Be  Henry  C.  King  Co. 
113  Fed.  110;  Be  Dickson,  66  LJLA.  S49, 
40  C.  0.  A.  674,  111  Fed.  720;  Jaquith  v. 
Alden,  1S9  U.  6.  78,  47  L.  ed.  717,  23  Snp. 
Ct.  Rep.  649;  Re  Wolf,  122  Fed.  127. 

The  creditor  receiving  such  payment  must 
have  had  knowledge,  or  have  had  reasonable 
cause  to  tielieve,  that  he  waa  receiving  a 
preference. 

Uollett  V.  Bronx  Nat.  Bank,  200  Fed.  Ill; 
Re  Klein,  116  C.  C.  A.  603,  107  Fed.  241;  R« 
The  Leader,  100  Fed.  024;  Re  Pfaffinger,  164 
Fed.  623;  Collier,  Bankr.  Bth  ed.  pp.  S16, 
817;  Grant  v.  First  Nat.  Bank,  97  V.  B. 
SO,  24  L.  ed.  071;  Powell  *.  Gate  City  Bank, 
102  C.  C.  A.  6fi,  17S  Fed.  600;  Stueky  t. 
Masonic  Bar.  Bank,  108  U.  8.  74,  27  L.  ed. 
040,  2  Sup.  Ct.  Rep.  210 ;  Barbour  v.  Prieat, 
108  U.  6.  208.  26  L.  ed.  478;  Sparka  V. 
Marab,  177  Fed.  730;  First  Nat.  Bank  v. 
Abbott,  91   C.  C.   A.  088,   160  Fed.  802; 


Off  V.  Hakea,  78  C.  C.  A.  404,  142  Fed.  384; 
Be  Fggert,  43  C.  C.  A.  1,  102  Fed.  780. 

If  the  real  status  of  the  bankrupts  eonld 
have  been  obtained  only  from  tfaeir  books,  ft 
creditor  who  ha*  no  right  of  acceas  to  thoM 
booka  cannot  be  charged  with  Icnowledga 
of  the  facta  which  they  would  reveaL 

Be  Wolf  Co.  164  Fed.  448;  Sharpe  v.  Al- 
lender,  00  C.  C.  A.  104,  170  Fed.  689. 

The  extent  of  the  tranaactione  in  the 
financial  district  in  New  York  city  Is  m 
great,  and  the  manner  in  which  they  are 
conducted  ao  generally  known,  that  tha 
courta  will  take  judicial  notice  of  it. 

Louisville  Trust  Co.  v.  Louisville  N.  A. 
ft  C.  B.  Co.  1T4  U.  8.  674,  083,  43  L.  ed. 
1130,  1134.  IB  Sup.  Ct.  Bep.  827;  Hutchin- 
son V.  ManhatUn  Co.  160  N.  ¥.  266,  44  N. 
E.  776;  Merchante'  Nat  Bank  v.  Hall,  83 
N.  Y,  S4S,  SB  Am.  Bep.  434;  Swinnertou 
V.  Columbian  Ins.  Co.  37  N.  Y.  174,  93  Am. 
Dec.  eeO;  Agawam  Bank  v.  Strever,  18 
N.  Y.  612. 

Under  the  provisions  of  the  bankrupt^ 
act  as  it  eziated  in  January,  1910,  it  waa 
well  aettled  that  a  trustee  in  bankruptcy 
did  not  stand  in  the  position  of  a  Irana  fide 
purchaser  for  value.  He  took  aueh  title 
only  aa  the  bankrupt  had. 

Zartman  v.  First  Nat  Bank,  216  U.  B. 
134,  13S,  64  L.  ed.  418,  410,  30  Sup.  Ct. 
Rep.  368;  Hurley  v.  Atchison,  T.  ft  B.  F. 
R.  Co.  213  U.  S.  120,  63  L.  ed.  .729.  29  Sup. 
Ct.  Bep.  466;  lliomaa  v.  Taggart,  200  U. 
S.  3SS,  62  L.  ed.  846.  28  Sup.  Ct  Rep.  019; 
Richardaon  v.  Shaw,  200  U.  B.  869,  62  L. 
ed.  836,  28  Snp.  Ct.  Rep.  612,  14  Ann.  Cas. 
BSl;  Security  Warehouaing  Co.  v.  Hand, 
206  U.  S.  416,  61  L.  ed.  1117,  27  Sup.  Ct 
Rep.  720,  11  Ann.  Caa.  7S0 ;  York  Mfg.  Co.  v. 
Cassell,  201  U.  8.  344,  60  L.  ed.  782,  20 
Bup.  Ct  Bep. '431;  Thompson  v.  Fairbanks, 
106  U.  B.  Sie,  40  L.  ed.  677,  26  Bup.  Ct. 
Bep.   306. 

Mr.  Daniel  P.  Hays  argued  the  caUM, 
and,  with  Mr.  Edwin  D.  Hays,  filed  a  brief 
for  appellees; 

The  intention  to  give  a  lien  is  a  necesaaij 
element  to  the  existence  of  an  equitabU 
Uen. 

Pom.  Eq.  Jur.  pp.  38,  39. 

Poaaeasion  ia  necessary  tor  the  exlateuea 
of  a  legal  lien. 

Re  Faulhaber  SUble  Co.  Bfi  C.  C.  A.  343, 
170  Fed.  68;  Sexton  v.  Kessler  ft  Co.  40 
L.RJl.(N.S.)  630,  97  C.  C.  A.  161,  172 
Fed.  036;  Casey  v.  Cavaroc,  06  U.  8.  407, 
24  L.  ed.  770. 

agreement  to  give  aecurlty  wbtm 
called  npon  does  not  create  an  equitabia 
lien,  or  prevent  the  transter  of  property 
under  such  an  agreemoit,  if  the  tmnafer 

If  1  V.  a. 
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voold  othcrwlM  be  void^le,  (ram  being  fc 
ToidMble  prelerenee. 

Be  Smtth,  17C  Fed.  420;  Ka  Feulhaber 
BUble  Co.  9C  C.  C.  A.  944,  170  Fed.  SB; 
Snwdler  T.  Bpeckmu,  6S  C.  C.  A.  179,  167 
Fed.  B16;  Tomnee  v.  Winfield  Net.  Benk, 
U  Kan.  177,  71  Pec.  236,  11  Am.  Benk. 
Rep.  185;  Hethews  v.  Hardt,  79  App.  Div. 
no,  BO  N.  If.  Supp.  402;  Brttenberg  t. 
Sebefer,  131  Fed.  313. 

Amuming  tbet  tbe  evidence  aa  to  the  el- 
Itged  caatAm  herein  was  admiutble  in  thU 
cue  to  add  to  the  written  contract,  the 
ippeHaat  lailed  to  prove  any  general  cuetom 
boa  which  an  agreement  that  the  baniiera 
wtre  to  have  a  lien  on  the  tecuritica  and 
acneye  transferred  to  it  can  be  Implied. 

Willis  T.  Tibbals,  1  Jonei  ft  S.  228;  Allen 
T.  Uerehanta'  Bank,  22  Wend.  222,  34  Am. 
Dae.  £80;  Hilk  t.  Uallock,  t  Edw.  Ch. 
US;  GaUup  *.  Lederer,  1  Hun,  2S6;  Amee 
HeccanUle  Co.  t.  Kimball  6.  S.  Co.  12fi  Fed. 
US;  Oelricka  v.  Ford,  23  How.  49,  10  L. 
id.  S34i  The  John  H.  Cannon,  SI  Fed.  48. 
The  method  in  which  businenH  ia  tranaa< 
bI  bj  the  appellant  and  other  Wall  etreet 
laoki  with  etockbrokcra  ia  ineonsietent 
vitb  the  exiatenee  ol  the  mutual  Intention 
Uat  the  bank  waa  to  have  a  lien  on  Mcuri- 
tia  obtained  with  the  proceed*  of  tlie  loan. 
Dooglaa  t.  Carpenter,  II  App.  DIt.  329, 
UK.  Y.  Supp.  219;  Bothiehild  t.  Allen,  90 
ipp.  DiT.  233,  80  N.  Y.  Supp.  42;  Tompkins 
T.  Uorton  TniBt  Co.  91  App.  Dit.  274,  80 
K.  T.  Snpp.  620;  Strickland  t.  Magonn,  IIS 
App.  DiT.  113,  104  N.  Y.  Supp.  42fi. 

Proof  of  enatoro  is  not  admlaiible  to  vary 
■  contract,  or  to  make  a  dilTcrent  or  addi- 
timal  contract,  or  change  the  legal  rights 
tad  liabilities  of  the  parties  as  establiilied 
b7law. 

The  Delaware,  14  Wall.  S79,  SO  L.  ed. 
779;  Barnard  v.  Kellogg,  10  Wall.  883,  19 
L.  (d.  987;  First  Nat.  Bank  t.  Burkhardt, 
100  U.  B.  086,  25  L.  ed.  70fi;  Thompion  v. 
RiBga,  S  Wall.  009,  IS  L.  ed.  TOG;  Oelricka 
T.  Ford,  23  How.  49,  16  L.  ed.  S34;  Hopper 
r.  Sage,  112  N.  Y.  030,  B  Am.  St.  Rep.  771, 
10  N.  E.  S50;  Uarkham  t.  Jandon,  41  N. 
T.  SIS;  Minnesota  C.  R.  Co.  t.  Morgan,  62 
Bsrb.  21?. 

In  order  for  a  valid,  equitable  tlen  to  ezUi, 
tbere  moat  be  not  onlj  a  clear,  mutual  in- 
Isition  that  one  partj  shall  ha*e  a  lien 
on  the  property  ot  another,  not  delivered 
to  him,  but  it  moat  be  the  present  intention 
to  create  a  lien.  An  agreement  to  give  a 
lien  or  seenritj  in  the  future  It  not  enough. 
The  tranaaetlon  must  be  judged  aa  <rf  the 
thne  the  lien  is  actually  created. 

Rf  Dismal  Bwamp  Contraetinf  Oo.  ISS 
FW.  416;  Mathews  v.  Hardt,  7B  App.  Dtv. 
S70,  SO  N.  T.  Bnpp.  4S2;  Re  Faulhaber 
Stable  Co.  96  C.  C.  A.  S44,  170  Fad.  W; 


Zartman  v.  First  Nat.  Bank,  189  S.  T. 
267,  12  LJI.A.  (N.S.)  10S3,  82  N.  B.  127; 
Ryttenberg  r.  Bchefer,  131  Fed.  313;  Ra 
[  Klingaman,  101  Fed.  691. 

In  the  case  at  bar,  i(  tbe/e  were  any  in- 
tention that  the  bank  should  have  any  hen 
on  the  securities  obtained  by  Fiake  ft  Com- 
pany with  the  uaa  of  the  money  borrowed,  it 
ia  clear  that  such  lien  was  only  to  exist 
and  be  eScctivs  if  Fiake  ft  Company  failed 
to  pay  the  loan  in  cash.  The  distinct  nn- 
dtraUnding  waa  that  the  loan  waa  to  b« 
paid  in  eaah,  and  that  the  securities  were 
□ot  to  be  forced  on  the  bank,  ^llierefore,  it 
was  without  present  consideration,  and 
voidable  aa  againat  the  trustee. 

Johnston  v.  Huff,  A.  ft  M.  Co.  60  0.  C.  A. 
5S4,  133  Fed.  704. 

There  cannot  be  an  equitable  lien  nnlesa 
the  property  which  is  to  be  subject  to  auch 
lien  ii  deaignated  and  identilled,  and  ap- 
propriated to  the  use  ot  the  lienor. 

Adams  v.  Citicens'  Bank,  28  C.  C.  A.  329, 
66  U.  8.  App.  618,  84  Fed.  270;  Re  Dismal 
Swamp  Contracting  Co.  136  Fed.  416;  First 
Nat.  Bank  v.  Johnson,  10  Am.  Bankr.  Rep. 
208;  Lighthouse  v.  Third  Nat.  Bank,  162 
N.  Y.  330,  50  N.  B.  738;  Hazenwinkle  Grain 
Co.  V.  McComb,  116  111.  App.  641. 

Even  if  there  bad  been  a  promise  on  tha 
part  of  Fiake  ft  Company  to  pay  the  bank 
out  of  the  proceeds  of  the  securities  obtained 
by  tbem  during  the  day,  this  would  not 
conatitut«  an  appropriation  of  the  money 
to  the  use  of  the  bank,  such  as  is  necesaar]' 
[or  the  creation  of  an  equitable  aeaignment 
or  right,  auch  aa  was  claimed  by  the  bank, 

Christmas  v.  Russell  (Christmas  v. 
Gaines)  14  Wall.  OS,  20  L.  ed.  702;  Re 
Faulhaber  Stable  Co.  05  C.  C.  A.  344.  170 
Fed.  68;  Wright  v.  Ellison,  1  Wall.  10,  17 
L.  ed.  66G;  Trist  v.  Child  (Burke  v.  Child) 
21  Wall.  441,  22  L.  ed.  023;  Torrance  v. 
WinHeld  Nat..  Bank,  00  Kan.  ITT,  71  Pac 
236,  11  Am.  Bankr.  Bep.  186;  Bmedley  v. 
8peckman,  86  C.  C.  A.  179,  157  Fed.  816; 
Pettibone  v.  Thomson,  72  Misc.  4B6,  130 
N.  Y.  Supp.  284. 

Kven  if  the  intention  was  to  create  a 
m,  such  lien  waa  fraudulent  aa  against 
creditora,  and  voidable  by  the  trustee,  for 
on  that  Fiake  ft  Company  were  to 
retain  possession  of  the  property,  which  waa 
to  be  subject  to  the  lien,  together  with  the 
right  to  sell  and  dispose  of  the  same,  and  to 
treat  it  as  their  own.  This  ia  shown  by 
the  general  method  in  which  the  business  Is 
done.  A  lien  crested  under  eueh  eircum. 
stances  is  fraudulent  at  law  and  voidable 
by  the  trustee. 

Bkilton  V.  Codington,  185  N.  Y.  80,  113 
Am.  St.  Rep.  88S,  77  N.  E.  TOO;  Re  Uberty 
Silk  Co.  162  Fed.  844;  Re  QarOMricb,  63 
C.  a  A.  510,  lis  Fad.  ST.  .  , 
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The  CM«  of  Adami  t.  Citizeni'  Buik,  28 
C.  C.  A.  829,  es  U.  a.  App.  BIS,  84  Fed. 
270,  is  diracti;  in  point,  and  is  *  complete 
uiBwer  to  the  Appellant't  contention. 

The  te*t  of  whether  two  creditor!  are  in 
the  une  cba.  within  ttie  meaning  of  g  80a 
erf  the  bankruptcy  act  depends  Bolel;  on 
whether  thej  ahould  be  clasaifled  alike  in  a 
distribution  of  the  estate. 

Remington,  Bankr.  9  1387;  Bwaits  v. 
Fourth  Nat  Baok,  M  C.  C.  A.  387,  117 
Fed.  1. 

The  intent  of  the  debtor  to  give  a  prefer- 
ence was  clearly  established  in  the  case  at 
bar.  It  ii  unnecessary,  therefore,  to  decide 
whether  such  intent  is  a  necessary  element 
of  a  Toidable  preference. 

Toof  V.  Martin,  13  Wall.  40,  48,  20  L. 
ed.  481,  483;  Western  Tie  &  Timber  Co.  v. 
Brown,  1S6  U.  S.  S08,  608,  49  L.  ed.  671, 
574.  26  Sup.  Ct.  Rep.  339 ;  Wilson  v.  City 
Bank,  17  Wall.  473,  486,  21  L.  ed.  723,  727. 

The  appellant  had  reasonable  cause  to 
believe  that  it  was  receiving  a  preference. 

Pratt  V.  Columbia  Bank,  167  Fed.  137; 
Re  Eggert,  43  C.  C.  A.  1,  102  Fed.  736; 
Wager  v.  Hall,  16  Wall  6B4,  21  L.  ed. 
604;  Dutcber  v.  Wright,  94  U.  S.  663,  21 
1;  ed.  130;  Schmidt  v.  Bank  of  Commerce, 
23  Am.  Baukr.  Rep.  904;  Mc£l*ain  v.  Har- 
deaty,  94  C.  C.  A.  390,  169  Fed.  31;  Alexan- 
der V.  Redmond,  103  C.  C.  A.  44a,  180  Fed. 
92;  Coder  v.  McPherson,  82  C.  C.  A.  09, 
162  Fed.  061 ;  Wright  v.  Sampter,  1G2  Fed. 
106;  Stevens  v.  Oscar  Uolway  Co.  166  Fed. 
00)  Re  Tindal,  15S  Fed.  450;  Stem  v.  Paper, 
183  Fed.  228;  Re  Virginia  Hardwood  Mfg. 
Co.  130  Fed.  209;  Bardes  v.  First  Nat.  Bank, 
122  Iowa,  443,  98  N.  W.  284;  Crittenden 
V.  Barton,  69  App.  UiT.  656,  69  N.  ¥.  Supp. 
669;  Huttig  Mfg.  Co.  v.  Udwarde,  87  C.  C. 
A.  621,  160  Fed'.  819;  Brewster  v.  GoH 
Lumber  Co.  164  Fed.  124;  Re  Coffey,  10 
Am.  Bankr.  Rep.  166 ;  Wright  t.  William 
Skinner  Mfg.  Co.  89  C.  C.  A.  23,  162  Fed. 
316. 

We  must  judge  the  transaction  not  only 
by  what  it  wae  proved  the  transferee  knew 
as  to  the  insolvency,  but  we  must  take  into 
consideration  and  can  infer  a  belief  that 
a  preference  was  intended  from  unusual  ac- 
tions and  methods  on  the  part  of  the  trans- 
feree in  relation  to  the  bankruptcy  act. 

Hardy  v.  Gray,  76  G.  C  A.  602,  144  Fed. 
922;  MeBlvain  v.  Hardesty,  04  C.  C.  A.  390, 
1S9  Fed.  31. 

The  resort  to  unusual  method  of  payment 
or  securing  of  payment  will  raise  an  infer- 
ence of  belief  that  a  preference  was  intended. 

Remington,  Bankr.  g  1390;  Re  Andrews, 
136  Fed.  600;  McElvain  r.  Hardesty,  04  C. 
C.  A.  390,  189  Fed.  31. 

The  appellant  has  no  right  to  set  off  the 
sum  of  «64,C48.18,  deliver^  to  It  bj  Fiiko 


A  Company,  but  the  delivery  of  such  awn 
to  the  appellant  constituted  a  preferential 
transfer  which  ia  Toidable  by  the  trustee. 

Schmidt  V.  Bank  of  Commerce,  26  Am. 
Bankr.  Rep.  904;  Ridge  Ave.  Bank  v.  Stud- 
heim,  76  C.  C.  A.  S62,  146  Fed.  798. 

Mr.  Justice  BU>liue«  delivered  the  opin- 
ion of  the   court:. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  appeals,  reached  upon  the 
same  opinion  that  disposed  of  National  City 
Bank  v,  Uotchkiss,  just  decided.  1.231  U. 
S.  SO,  ante,  116,  34  Sup.  Ct.  Rep.  20.] 
(The  judgment  of  the  district  court  will  be 
found  [66]  in  200  Fed.  295.)  Thid  case 
arose  at  the  same  time  and  differs  but  little 
from  that  in  its  facta,  as  to  which,  aa  in  the 
other  case,  the  master,  the  district  court, 
and  the  circuit  court  of  appeala  all  agree- 

The  advance  in  this  case  was  mad*  at 
about  10  on  the  following  note,  to  the  Arm 
signing  it,  "Please  loan  us  to-day  ^00.000. 
Crediting  this  amount  to  our  account,  and 
oblige.  J.  M.  FiskeACompany."  This  sum 
was  credited  on  the  firm's  deposit  account, 
on  which  there  was  already  $30,239.47. 
Before  noon  the  bank  certified  and  after- 
wards paid  checks  for  $276,679.67.  Be- 
tween 11  and  12  the  cashier,  hearing  that 
there  was  trouble  in  the  stock  market  and 
with  J.  M.  Fiske  A  Company,  ordered  that 
no  more  checks  should  be  paid  or  certiBed. 
He  then  went  to  the  brokers'  office,  saw  Mr. 
Sherwood,  a  member  of  the  firm,  at  about 
12,  and  after  getting  an  evasive  answer 
to  an  inquiry  aa  to  the  rumor,  said 
that  the  firm  had  made  no  deposits  on  that 
day,  and  was  told  that  one  was  on  it*  way. 
(«54,048.08  were  in  fact  paid  in  afUr  the 
cashier's  order  to  stop  payment.)  He  then 
told  Mr.  Sherwood  that  he  had  better  give 
hiro  some  securities,  that  he  ought  to  give 
additional  securities  on  the  bank's  loans, 
and  after  consultation  Mr.  Sherwood  did  so, 
and  the  cashier  returned  to  the  bank.  We 
may  assume  for  purposes  of  decision  that 
the  securities,  with  a  small  exception,  were 
obtained  by  the  use  of  the  clearance  loan. 

At  40  minutes  after  12  the  brokers  gave 
notice  to  the  stock  exchange  that  they  were 
unable  to  meet  their  obligations,  and  an 
involuntary  petition  in  bankruptcy  was  flied 
against  them  at  26  minutes  past  3.  This 
suit  is  for  the  proceeda  of  the  securitiea 
(which  were  sold  by  the  bank),  and  for  the 
sum  deposited  as  we  have  stated.  In  view 
of  our  decision  in  the  other  case,  only  on* 
or  two  matters  need  mention.  It  is  aomo- 
what  more  pressed  that  the  bank  had  not 
reasonable  ground  to  believe  that  the 
brokers'  property  at  a  fair  valuation  would 
be  iniufflcient  [67]  to  pay  tUtii  debts,  and 
therefore  had  not  ground  to  bdleve  that  tlw 
—  V.  ». 
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broken  wen  inaolTcnt  within  th«  me« 
titbt  buikruptcr  ut,  §  1  (16).  We  tliiok 
it  too  plain  to  need  argument  tiiat  the 
fadingi  below  that  the  Ann  was  inMlvent, 
kaew  that  it  was  inaolvent,  and  intended 
pti;ferenee,  were  correct.  These  broken 
wtrt  mined  by  the  callapso  of  the  pool 
mcDtioDnl  in  the  other  case,  and  apart  from 
■aj  knowledge  that  the  bank  may  iiave  had 
)■  to  tbeir  intereat  in  the  atock  concerned, 
the  oitirel;  unuiual  course  of  the  cashier 
ii  leaTing  liis  bank  to  get  additional  te- 
carity  {not  mcrel;  proceed*  of  tlie  clear- 
tnce  loan  upon  a  claim  ot  lien)  and  the  eir. 
nmutancea  are  luHicieiit  to  prevent  our 
going  behind  the  finding  below.  Reallj  nn 
vtlier  conclusion  could  have  been  reached. 

On  the  queation  of  lien  the  evidence  does 
Mt  differ  enou^  [rom  that  in  the  other 
OM  to  need  further  disciiBsion.  The 
lankrupta  were  under  an  agieenient  witli 
the  bank,  of  the  usual  tort,  giving  the  bank 
t  gcDcral  lien  on  all  securities  in  ita  hands 
far  all  liabilities  of  the  tirm,  and  a  right 
to  require  additional  approved  securities  to 
be  lodgnl  with  it,  etc.  But  a  general  prom- 
iw  to  give  security  on  demand  puts  the 
creditor  in  no  better  position  than  an  agree- 
nent  to  pay  money.  Bexton  v.  Keisler  A 
Ci>.  £25  U.  S.  90,  9S,  06  L.  ed.  MS,  1000,  SS 
Sop.  Ct.  Rep.  65T. 

Hie  so-called  deposit  of  (64,048.08  was 
{■id  in  after  the  cashier  had  forbidden  the 
tajnent  ot  checks  af^tnst  the  deposit  ae- 
roont,  and  therefore  rightly  was  held  to  be 
*  payment  and  a  preference.  A  set-od 
properly  was  denied. 

Decree  alDmied. 


(Se*  8.  C.  Reporter's  ed.  6»-fl8.) 

Pvnlga  corporations  —  state  tax  for  do- 
iBc  local  bnslneH  —  commerc*  —  due 
proct.—  ot  law. 

1.  Tfae  aeise  tax  exacted  from  foreign 
corporationa  under  Mass.  Pub.  Stat.  1009, 
clap.  490,  for  the  privilege  of  doing  busineaa 
la  the  rtate,  as  applied  t«  corporation! 
vlueh  were  incorporated  to  carry  on  a  busi- 
■ess  Bot  of  itself  interstate  commerce, 
thongh  their 'products  are  sold  and  shipped 
ia  SDch  oommerce,  and  wbicb  are  carrying 
*■  a  purely  local  and  domestic  bnaioets. 


quite  separate  from  their  intervtate  trans- 
actions, ia  not  invalid  under  tbe  commerce 
and  due  process  of  law  clauses  of  tbe  Fed- 
eral Constitution,  as  necessarily  amount- 
ing to  a  burden  and  tax  upon  the  interstate 
business  of  such  corporations  and  on  their 
property  outside  the  state,  although  tbe 
tax  is  imposed  by  taking  a  percentage  of 
tbe  entire  authorised  capital  stock,  where 
the  facts  that  such  authorized  capital  is 
but  a  part  of  the  entire  property  and  asseta 
ol  the  corporations,  and  that  the  maximum 
yearly  tax  is  S2,000,  compel  the  eoncluaion 
that  tfae  authorized  capital  is  used  only  as 
the  measure  of  the  Ux. 
[For  otber  cases,  see  Corporatioiis.  XII.  b,  3; 

Caminerce.  III.  d,  B:  IV:  b,  li  Constltntlonsl 

Lsw.   &S6-eiO,   In   lllsest  Sup.   Ct.  1808.] 
Constitutional   law  —  equal   protection 

ol  the  laws  —  foreign  corporations  — 

excise  tax. 

2.  A  foreign  corporation  which  baa  naid 
all  the  local  takes  theretofore  assessed 
against  it,  and  has  a  leasehold  tor  store- 
rooms in  the  state,  is  not  denied  tfae  equal 
protection  of  the  laws  by  tbe  exaction  under 
the  authority  of  Mass.  Pub.  Stat.  1909,  cbap. 
400,  of  an  excise  tax  upon  the  privilege  of 
doing  business  within  the  state,  although 
domestic  corporations  may  be  favored  under 
this  statute. 
[For    otber    cases,    see    Const  It  ntlonal    Law, 

2&4-2aS,   In    Digest   Sup,   Ct.    1908.] 

[Nos.  30  and  353.] 


TWO  WRITS  ol  Error  to  the  Supreme 
Judicial  Court  of  tbe  SUte  of  Maaaa- 
chusetta  to  review  decrees  dismissing  the 
petitions  ot  foreign  corporations  to  recover 
back  the  amount  ot  an  excise  tax.  Affirmed. 
See  aame  case  below,  in  No.  30,  207  Maas. 
381,  93  N.  E.  S31  1  No.  363,  E12  Masa.  35, 
98  N.  E.  1056,  Ann.  Car  1913C,  SOS. 
The  facts  are  stated  in  the  opinion. 


Note. — State  licenses  or  taxes,  aa  af- 
fecting interstate  commerce — see  notes  to 
Rothermel  v.  Meyerle,  9  L.R.A.  306;  Ameri- 
can Fertilizing  Co.  v.  Board  of  Agriculture, 
11  L.R.A,  179;  Gibbons  t.  Ogden,  6  L. 
ed.  U.  B.  23;  Brown  v.  Maryland,  6  L.  ed. 
U.  S.  678;  Ratterman  *.  Western  U.  Teleg. 
Co,  32  L.  ed.  I'.  S.  220;  Hsrmon  v.  Chicago, 
37  L.  ed.  V.  S.  217;  Cleveland,  C.  C.  A 
St.  L.  R.  Co.  V.  Backus,  38  L.  ed.  U.  S. 
1041 ;  FoaUl  Tel%.  Cable  Co.  t.  Adanu,  89 
L.  ed.  U.  S.  311 ;  and  Pittaburgb  ft  S.  Coal 
Co.  V.  Bates,  39  L.  ed.  U.  S.  638. 

On  corporate  taxation  and  tbe  commerce 
clause — see  note  to  Sandford  v,  Poe,  60 
LJt,A,   641. 

On  tbe  taxation  of  corporate  capital 
atock  generally — see  note  to  State  Bd.  of 
Equaliaation  v.  People,  68  L.RA.  S13. 

On  constitutional  equality  in  United 
States  in  relation  to  corporate  taxation — 
see  note  to  Bacon  t.  State  Tax  Ccmrs.  60 
I,.S.A.  321. 
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SUPBEHB  COUBT  OF  THE  UNITED  BTATES. 


Ow.  ■ 


UaMn.  CbMrlM  A.  Baow  Uid  WIIU«in 
P.  Ererto  ugucd  the  cftUM  and  fllcd  «  brief 
for  pUiatiffi  in  error: 

A  state  rtatnte  vhich  impoac*  ui  aielM 
incaiurcd  bj-  the  entire  capital  atock  of  a 
foreign  eorporatioti  ttigt,ged,  to  a  mibstuitial 
extent,  in  interatate  eomiDerce,  ia  nncon- 
atitational  and  void,  became  repognaot  to 
tlie  commerM  clause,  even  thongh  profeMed- 
If  exacted  for  the  priTil^e  of  transactiiig 
domeetic  eommerce ;  and  an  excise  measnred 
hf  the  entire  capital  atock  of  a  foreign  cor- 
poration baving  property  outside  of  tbe 
taxing  atate  is  unconititutional  because  it 
conflicta  with  the  due  process  clause. 

Western  U.  Teleg.  Co.  t.  Kanaaa,  816  V.  B. 
1,  M  L.  ed.  356,  3D  Sup.  Ct  Rep.  IBO; 
Pullman  Co.  t.  Kansst,  210  U.  8.  66,  S4 
L.  ed.  378,  30  Sup.  Ct.  Itep.  232. 

That  these  decisions  rest  upon  both 
ground!  is  tuUj  shown  in: — 

Ludwtg  V.  Western  V.  Tel<«.  Co.  21S  U.  8. 
146,  H  L.  ed.  423,  30  8np.  Ct.  Rep.  280; 
West«m  U.  Telcg.  Co.  t.  Andrews,  21S  V. 
8.  10G,  64  L.  ed.  430,  30  Sup.  Ct.  Rep.  280; 
Southern  R.  Co.  v.  Greene,  210  U.  S.  400, 
H  L.  ed.  63fi,  30  Sup.  Ct.  Rep.  2ST,  17  Ann. 
Caa.  1247;  Flint  v.  Htona  Tracy  Co.  220 
D.  6.  107,  103,  AS  L.  ed.  389,  418,  31  Sup. 
Ct.  Rep.  342;  Atchison,  T.  k  S.  F.  R.  Co. 
«.  O'Connor,  S23  V.  S.  2S0,  286,  G6  L.  ed. 
4aC,  488,  32  Sup.  Ct.  Rep.  210,  Ann.  Cas. 
1013C,  1060. 

The  Western  Union  and  Pullman  Cases, 
and  decisions  foliowing  them,  conclusively 
settle  tbe  proposition  that  the  necessary 
effect  ot  an  excise  based  on  tbe  entire  capital 
of  an  interstate  commerce  corporation  is  to 
burden  directly  and  substantially  the  in- 
terstate portion  of  its  business,  eren  though 
professedly  imposed  for  the  privilege  of 
transacting  d<»iestic  busineas. 

Neither  in  these  decisions  nor  in  the  later 
eases  has  this  court  ever  alluded  to  any  of 
the  factors  deemed  vital  by  the  court  below. 

Ludwig  V.  Western  V.  Teleg.  Co.  210  U. 
S.  140,  64  L.  ed.  423,  30  Sup.  Ct.  Rep.  880; 
Western  U.  Teleg.  Co.  v.  Andrews,  210  U. 
8.  106,  64  L.  ed.  4S0,  30  Sup.  Ct.  Bep.  288; 
Atchison,  1'.  4  S.  7.  R.  Co.  v.  O'Connor, 
2X3  U.  8.  880,  H  L.  ed.  430,  32  Sup.  Ot 
Rep.  816,  Ann.  Cas.  1918C,  1060. 

H.  K.  Mulford-Co.  i.  Curry,  103  Cki.  878, 
186  Pac.  230,  directly  decides  that  tbe  prin- 
ciples ot  ths  Western  Union  and  Pullman 
decisions  are  not  confined  to  quasi  public 
aorporations,  Init  cover  all  kinds  of  ordinary 
trading  eorporatlona  engaged  partly  In  in- 
taratats  and  partly  In  donMsUe  eommerce. 

The  theory  of  the  Massachnsetts  court 
that  tbe  prindplca  of  the  Pullman  and 
Western  Union  Caaes  ban  no  application 
where  the  company  is  free  to  renounce  or 
abandon  its  domestic  bnainess,  and  only  ^>- 
llt 


ply  where  the  interstate  and  domestle  buai- 
neaa  are  inextricably  interwoven,  has  no 
support  in  reason  or  upon  the  authoritiea. 
This  theory  is  not  supported  by  any  of 
the  esses  cited  by  the  court  belov,  btcanae 
in  none  of  them  was  interstate  commeree 
involved. 

Pullman  Co.  v.  Adams.  18*  U.  8.  480, 
189  L.  ed.  877,  S3  Sup.  Ct.  Rep.  4Mi  Allen 
V.  Pullman's  Palace  Car  Co.  101  U.  B.  171, 
48  L.  ed.  134,  24  Sup.  Ct.  Rep.  39.;  Kehrer 
V.  Stewart,  197  L'.  S.  SO,  49  L.  ed.  003, 
26  Sup.  Ct.  Rep.  403;  Osbome  v.  Florida, 
104  U.  S.  850,  41  L.  ed.  568,  17  Sup.  Ct. 
Rep.  214;  Horn  Silver  Min.  Co.  v.  New  York, 
143  U.  S.  305,  38  L.  ed.  104,  4  Inters.  Com. 
Rep.  67,  12  Sup.  Ct.  Rep.  403;  Pembina 
Consol.  Silver  Min.  A  MilL  Co.  v.  Pennsyl- 
vania, 125  V.  S.  181,  31  L.  ed.  OSO,  2  Inters. 
Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737;  McCall 
V.  California,  136  U.  S.  104,  112,  34  L.  ed. 
392,  393,  3  Inters.  Com.  Rep.  181,  10  Sup. 
Ct.  Rep.  881 ;  Norfolk  t  W.  R.  Co.  t.  Penn- 
sylvania, 136  U.  S.  114,  34  U  ed.  SS4,  3 
Inters.  Com.  Rep.  178,  10  Sup.  Ct.  Rep.  068. 

Tlie  separability  of  interstate  and  domes- 
tic receipts  has  been  considered  an  impor- 
tant r«ason  for  holding  an  excise  to  be  un- 
constitutionaJ,  where  the  interstate  and 
domestic  receipts  are  taxed  indiscriminately 
and  without  ottetnpt  at  apportionment. 

Ratterman  v.  Western  U.  Teleg.  Co.  127 
U.  S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
60,  6  Sup.  Ct.  Rep.  1127:  Leloup  v.  HobUe, 
127  U.  S.  040,  32  L.  ed.  311,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Crateher  v. 
Kentucky,  141  U.  S.  47,  35  L.  ed.  049,  11 
Sup.  Ct.  Rep.  851. 

A  tax  upon  goods  Bold  in  another  stete, 
delivered  to  a  common  carrier,  and  aon- 
signed  te  the  purchaser  in  the  state  of 
Georgia,  was  an  illegal  interference  with  in- 
terstate commerce. 

Kehrer  v.  Stewart,  197  U.  B.  00,  06,  40 
L.  ed.  e03,  600,  26  Sup.  Ct  Rep.  403. 

Interstate  commeree  may  exist  whoDy 
independent  of  any  transportation,  and  with- 
out the  intervention  of  common  carriers. 

Gibbons  v.  Ogden,  9  Wheat  1,  189,  8  L.  «d. 
23,  68;  Brown  t.  Maryland,  12  Wheat  410, 
440,  0  L.  ed.  078,  088;  Henderson  v.  New 
York  (Henderson  v.  Wickham)  02  U.  8. 
860,  270.  S3  L.  ed.  643,  648;  United  SUtes 
V.  Holllday,  3  Wall.  407,  417,  16  L.  ed. 
182,  186;  Mobile  County  v.  KimhaU,  102 
U.  B.  091,  702,  26  L.  ed.  238,  841 ;  Lottery 
Case  (Champion  v.  Ames)  198  U.  8.  381, 
362,  353,  47  L.  ed.  408,  490,  600,  83  Sup. 
Ct.  Rep.  321,  13  Am.  Crim.  Rep.  661;  He- 
CaU  T.  California,  130  U.  B.  104,  108,  H 
L.  ed.  391.  302,  3  Intera  Com.  Rep.  161,  10 
Sup.  Ct.  Rep.  881;  Pom.  Const  Law,  |  378  j 
Robbins  v.  Taxing  DUt.  120  U.  B.  489,  407, 
30  L.  ed.  694,  0B7,  1  Inters.  Com.  Rep.  45, 
.--         ISl  V.  m. 
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XSia.  BALTIC  HIN    CO.  t.  MASSACHUSETTS. 

7  Blip.  Ct.  Bep.  69S;  CoTington  t  C.  Bridge  United  StatM  v.  Standkrd  BtuiitaiT  Mfg.  Co. 

Co.  T.  Kentack?,   ISi  U.  8.  204,  S18,  SB  ISl  Fed.  ITS- 

L.  mL  002,  068,   4  InUra.  Com.  Bep.  U9,  It  it  immateriftl  tlutt  tbe  companjr  night 

14  Sup.  Ct.  Bep.  1087;   Kelley  v.  Blioftdi,  equslljr  well   manage  and  direct  intcratata 

I8B  U.  8.  1,  47  L.  ed.  359,  83  Sup.  Ct.  Rep.  buaineu  hj  removing  iU  office  to  uother 

BfiS;  BwUt  ft  Co.  T.  United  Bute*,  IM  U.S.  lUto. 

no,  40  L.  ed.  Oie,  2S  Sup.  Ct.  Bep.  276;  Noriolk  &  W.  R.  Co.  t.  PenniyWanU,  lU 


I  Hatch  Co.  T.  Ontonagon,   188  U.  U.  S.  114,  34  h.  ed.  304,  3  Inters.  Com.  Bep. 

&  82,  47  L.  ed.  8B4,  !3  Bup.  Ct  Bep.  266;  ITB,  10  Sup.  Ct.  Bep.  0E6. 

Brown  t.  HouBton,  114  U.  S.  622,  29  L.  ed.  Tbe  protection  ol  the  comraeree  cUuae  to 

2S7,  8  Sup.  Ct  Bep.  1091;   Coe  t.  Errol,  eztendod  to  ordinarj  trading  corporationa 

116  U.  8.  SIT,  29  L.  ed.  716,  6  Sup.  Ct  Bep.  engaged  in  intenUte  ulea,  and  ia  not  con- 

47B;  The  Daniel  Ball,  10  Wall.  561,  10  L.  fined  to  qiiaai  public  corporation*, 

ed.    090;    International    Text-Book    Co.    t.  CoopL-r  Mtg.  Co.  t.  Verguaon,  113  U.  8. 

Pigg,  217  U.  S.  01.  S4  L.  cd.  678,  27  LJt.A.  727,  28  L.  ed.   1137,  6  Sup.  Ct  Rep.  780; 

iHS.)  403,  30  Sup.  Ct.  Hep.  481.  Paraons- Willi*   Lumber  Co.   r.  Stuart,   106 

Han7  decision*  prior  to  Western  Union  C.  C.  A.  211,  IS2  Fed.  779;  Intematiooal 

and  Pullman  Casea  decided  tUt  interstate  Text-Book  Co.  t.  Pigg,  217   U.  8.  SI,   M 

•alea   of  goods,'  the  companies  and  agent*  L.  «d.   676,  27   L.R.A.(N.S.)    403,  30   Sup. 

■PflKirg  them,  their  buaineea,  and  tbe  place  Ct.  Bep.  481,  18  Ann.  Cas.  1ID3;   Inl«rna- 

wbere   the    busineaa    la   conducted,    are    all  tional  Text  Book   Ca  v.  Lynch,  218  I).  8. 

protected   by  the  commerce  clause  against  G64,  G4  L.  ed.  1201,  31  Sup.  Ct.  Bep.  226; 

state    eiciaes,    and    that    the   protection   of  Buck  Store  ft  Bange  Co.  t.  Vickera,  iiS  V. 

that  clause  ii  not  limited  to  railroads  and  S.  205,  67  L.  ed.  169,  33  Sup.  Ct  Rep.  41. 

quasi  public  corporations.  The  MaseacbuBctts  court  hold*  that  this 

Rabbins  t.  Taxing  Diet.    ISO  U.  S.  4S9,  very  ezciBc  i*  void  as  applied  to  ordinary 

ID  L.   ed.   604,   1   Inters.  Com.  Bep.   4fi,   7  trading  companies,  where  they  are  engaged 

Snp.  Ct.  Rep.  S02;  CoraoD  v.  Maryland,  120  exclusively  in  interstate  commerce.    In  sucb 

U.  S.  602,  30  L.  ed.  69S,  1  Inter*.  Com.  Rep.  case*   they   come   within  the   protection    ot 

n,  T  Sup.  Ct  Rep.  6S6;  Walton  v.  Missouri,  the  commerce  clause. 

91  U.  S^  27S,  28  L.  ed.  347;  Brown  v.  Mary-  Atty.-Oen.  ei  rel.  CorporatioD  Comrs.  v. 

land,   12   Wheat.  419,  6  L.  ed.  678;   Asber  Electric  Storage  Batter;  Co.  1H8  Mass.  230, 

V.  Texas,  128  U.  S.  120,  32  L.  ed.  368,  2  74  N.  E.  467,  3  Ann.  Cas.  631;  Baltic  Min. 

Inter*.  Com.  Bep.  241,  9  Sup.  Ct.  Rep.  1;  Co.  y.  Com.  207  Mas*.  3S1,  93  H.  E.  831. 

Walling  T.  Michigan,  118   U.  B.  446,  80  L.  The  Massachusetts  excise  is  unconstitn- 

fd.  691,  6  Sup.  Ct.  Rep.  464;    Brennsn  t.  tional  and  void,  because  it  i*  also  repugnant 

Titu*Tille,   103  U.  B.  &89,  38  L.  ed.  719,  4  to  the  equal  protection  ol  tbe  laws  claiise. 

Inten.  Com.  Rep.  858,  14  Sup.  Ct.  Bep.  820;  Soutbem  B.  Co.  v.  Qreene,  214  U.  S.  400. 

Btockard  *.  Morgan,  186  U.  H.  27,  46  L.  ed.  04  L.  ed.  036,  30  Sup.  Ct  Kep.  287,  IT  Ann. 

7U,  22  Sup.  Ct.  Bep.  076.  Cas.  1247. 

ijrtateeanuotUx  people  representing  the  „    ^            ^^^^           C^„„,, 

o-oer.  0    property  outaide  of  the  *Ute  for  M.ssacbusett.,  and   Mr.  An<I«w  M.r- 

tm  pnTilege  of  soliciting  orders  withm  it,  ^    „                ,    ..                    _.    =,    .   .    t-i-i 

.     '    .  ^.         .              "     .                 _.     i  shall,   argued   the   cause   and    filed  a   brtet 

s«  innts  of  such  owners,  for  property  to  ,       .i     J?  .       •  »r         i.  ■  .*.• 

cudSn ,.  nST  coii...  187  u.  s.  '» '^'^\'  ■*;'* '"  ?r  '"  '"'"1* 

•K,  <7  L  rt.  JM,  23  S.p.  Ci.  S^.  M.,  "  "'"''''''f  "'  T'T"               '^       ' 

K.rf.»  1  W.  E.  Co.  ,.  Sio...  1»1  C.  S.  """  T"''".        '^      ,    ,.    „  p.,    „« 

411  in  I    ..1    ojii   9A  H..r.    ri  R-.    iKi.  ^"^  "*  AuguiU  T.  E»rle,  13  Pet.  819, 

u  U.  208,  27  Sup.  Ct  Rep.  169;  Dosier  v.  ,„,,     oa    n   „    ni    w..,    mo    a    Ann    ('.• 

Al.!«ma,  218  U.  8.124,  64  L.  ed.  960.  S8  J?"'  "/"P™  ""  ^,^.„   ^xtx^    tTT  H 

LIL*  mm  otu   sn  R„n   rt   b™   rm  ^^^''  Waters-Pierce  Oil  Co.  v.  Texas,  177  U. 

V    ■■        i^       ■     ■^^'  V        ^i       k"  B.  28.  44  L.  ed.  667,  20  Sup.  Ct-  Hep.  618; 

Vanous  other  exeisea  or  license  fees  have  '            _.     . .       -  -     .. '-    —    t_.     .. 


I  held   unconititutional,   where  exacted 


Osbonie  V.  Florida,  164  U.  S.  COO,  656,  41 


■ithln  the  state,  used  for  purposes  ot  in-  .  .         „ 

ter.tate  eotnmer^.  305-   "   L.  ed.   164,   4   Inten.   Com.   Rep. 

UeCkU  T.  California,   136  U.  8.  104,  34  ^l-  12  Sup.  Ct.  Rep-  403;  Pembina  Conaol. 

Led.  801.  a  Inters  Com.  Bep.  181.  10  Sup.  Silver  Min.  ft  Mill.  Co.  t.  PennsyWania.  126 

a.  Rep.  SSI;  Cooper  Mfg.  Co.  v.  Ferguson.  U.  8.   181,  81  L.  ad.  6iW,  2  Inters.  Com. 

Ill  U.  8.  727.  «8  L.  ed.  1137,  6  Sop.  Ct  Rep.  24,  8  Sup.  Ct  Rep.  737 ;  Cooper  Hfg. 

Sep.   T»»;    P»rKma-Willis   Lumber   Co.   t.  Co.  v.  Ferguson,  113  U.  8.  727.  28  L.  ed. 

Sturt,   106  a  0.  A.  211,   182  Fed.  770:  1137,  6  Sup.  Ct.  Bep.  7»;  Hanm«u)  Ea<-k- 

"^•*-  •  o„„.:,..Googlc    "• 


SUPREME  COURT  OF  THE  UNITED  8TATE& 


Oor.  Tnu , 


ing  Co.  T.  ArkAHBU,  212  U.  8.  S22,  343, 
S3  L.  ed.  630,  541,  29  Sup.  Ct.  Rep.  370. 

Full  recognitioD  it,  however,  given  by  tbe 
delendaDt  in  error  to  the  principle  that  a 
■tate,  in  exereiaiug  it*  general  right  to  ex- 
clude or  condition  loreign  corpoTKtioni,  mmj 
■ot  rettriet  or  r^ulate  interetote  commerce. 
The  argument  of  the  delmdant  in  error 
give*  full  effect  to  the  limitation  whirh  lor- 
bide  impoeing  upon  eorporatione  engaged 
in  interatate  eomnierce  condition*  co  direct- 
ly affecting  tbe  interetate  commerce  oe  to 
■monnt  to  a  Teetriction  of  that  commerce  or 
to  a  regulation  of  it,  within  tbe  meaning  of 
tbe  Conatitntion  ot  the  United  States. 

Com.  V.  Petranich.  183  Moie.  SIT,  S6  N.  B. 
807;  Atty,  Oen.  ex  rel.  Corporation  Comrs. 
V.  Electric  Storage  Batterj  Co.  IBS  Moaa. 
23B,  74  N.  B.  467,  3  Ann.  Caa.  631;  Pickard 
V.  Pullman  Southern  Car  Co.  117  U.  S.  34, 
2Q  L.  ed.  7S5,  6  Sup.  Ct  Rep.  630;  Cooper 
Mfg.  Co.  T.  Ferguson,  118  U.  S.  727,  28  L. 
ed.  1137,  S  Sup.  Ct.  Rep.  739;  Leloup  t. 
Mobile,  127  U.  8.  040,  32  L.  cd.  311,  S 
Inten.  Com.  Rep.  134,  8  Sup.  Ct.  Rep.  13S0; 
Cruteher  v.  Kentucty.  141  U.  S.  47,  35  L. 
ed.  049,  11  Sup.  Ct.  Rep.  851 ;  Foetal  Teleg. 
Cable  Co.  v.  Cbuleaton,  163  U.  S.  892, 
S8  L.  ed.  BTl,  4  Intera.  Com.  Rep.  837,  14 
Sup.  Ct.  Rep.  1D94)  Western  U.  Tel^.  Co. 
*.  Kansas,  218  U.  S.  1,  64  L.  ed.  355,  30 
Sup.  Ct  Rep.  190;  Pullman  Co.  t.  Eanaoi, 
216  U.  8.  66,  G4  h.  ed.  378,  30  Sup.  Ct. 
Rep.  232;  International  Text-Book  Co.  *. 
Pigg,  217  U.  S.  91,  64  L.  ed.  878,  27  L.RA. 
(N.B.)  463,  30  Sup.  Ct.  Rep.  481,  18  Ann. 
Cos.  1103;  Horn  Silver  Min.  Co.  v.  New 
York,  143  V.  B.  305,  36  L.  ed,  184,  4  Inters. 
Com.  Rep.  67,  12  Sup.  Ct.  Rep.  403;  Baltic 
Min.  Co.  V.  Com.  207  Maas.  391,  93  N.  E. 
831;  8.  8.  White  Dental  Mfg.  Co.  r.  Com. 
212  Mais.  35,  98  N.  E.  1068,  Ann.  Caa. 
1B13C,  805. 

If  the  ezclae,  reoaonable  in  its  amount, 
OS  impoaed  upon  the  privileges  enjoyed  bj 
the  plaintiffs  in  error,  is,  in  ib  actual 
operation  and  effect,  nothing  but  an  excise 
tax;  if  it  does  not  impose  upon  any  inter- 
atate  business  in  which  tbe  plaintiffs  in 
error  are  directly  engaged,  and  upon  tbe 
property  employed  in  that  bnainess,  audi  a 
direct  burden  aa  to  make  what  la  denominat- 
ed as  an  excise  in  reality  a  tax  upon  In- 
toratate  commerce  and  a  tax  upon  property, 
— the  mode  of  Ita  measure,  however  arbitrary 
and  capricious,  is  wholly  immaterial  in  tbia 

Delaware  Railroad  Tax,  18  Wall.  208, 
231,  21  L.  ed.  888,  896. 

Whether  the  excise  reflates  interstate 
commerce  is  a  practical  question,  to  be  de- 
termined by  analyzing  ita  effect  in  opero- 


210  U.  S.  217,  227,  52  L.  ed.  1031,  1037, 
28  Sup.  Ct.  Rep.  838;  Western  U.  Teleg. 
Co.  T.  Kanaaa,  216  U.  S.  I,  H  L.  ed.  35S, 
30  Sup.  Ct.  Rep.  ISO;  PuUman  Co.  v.  Kan- 
sas, 216  U.  S.  68,  64  L.  ed.  378,  30  Sup. 
Ot.  Rep.  232;  Ludwig  v.  Western  U.  Tel^. 
Co.  218  U.  S.  146,  64  L.  ed.  423,  30  Sup. 
Ct.  Rep.  280;  Weatom  U.  Teleg.  Co.  v. 
Andrews,  216  U.  S.  165,  64  L.  ed.  430,  30 
Sup.  a.  Rep.  286;  Atchison,  T.  A  S.  F.  R. 
Co.  V.  O'Connor,  223  U.  8.  280,  68  L.  ed. 
436,  32  Sup.  Ct.  Rep.  216,  Ann.  Caa.  1913C, 
1060. 

In  detormining  the  queation  the  whole 
scheme  of  taxation  of  Mossochusetta  must 
be  taken  into  account. 

Galveston,  E.  A  S.  A.  R.  Co.  t.  Texas, 
210  U.  S.  217,  225,  52  L.  ed.  1031,  1038, 
ta  Sup.  Ct  Rep.  638. 

The  interpretation  and  conatraction  of  tbe 
proviaiou  ot  law  in  question  by  the  highest 
court  of  Maaaachusetts  must  also  be  token 
into  account. 

Stockard  v.  Morgan,  185  U.  8.  27,  30,  4S 
I,,  ed.  786,  788,  22  Sup.  Ct.  Rep.  678;  Brown- 
Forman  Co.  v.  Kentucky,  217  U.  S.  663, 
672,  64  L.  ed.  883,  886,  30  Sup.  Ct.  Rep. 
678;  Uabome  v.  Florida,  164  U.  S.  860,  854, 
41  L.  ed.  586,  687,  17  Sup.  Ct.  Rep.  214. 

The  "establishment  of  principles"  by 
Weatem  U.  Teleg.  Co.  v.  Kanaas,  216  U.  8. 
1,  64  L.  ed.  355,  30  8up.  Ct.  Rep.  190,  and 
Pullman  Co.  v.  Kansas,  216  U.  8.  58,  64  L. 
ed.  3T8,  30  Sup.  Ct.  Rep.  232,  doea  not  in 
itself  determine  whether  the  Moaaochuaetts 
exciae  is  constitutional  or  unconatitutional 
under  the  commerce  clause.  That  question 
may  be  determined  only  by  the  application 
of  those  principles  to  the  special  facts  ot  tbe 
cases  in  which  the  Massachusetts  excise  is 
under  discussion. 

New  York  v.  Roberta,  171  U.  S.  858,  684, 
866,  43  L.  ed.  323,  328,  IB  Sup.  Ct.  Rep.  68; 
Pembina  Conaol.  Sliver  Min.  Jt  MilL  Co.  v. 
Pennsylvania,  126  U.  8.  181,  31  L.  ed.  660, 
3  Intors.  Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737; 
Norfolk  &  W.  R.  Co.  v.  Pennaylvsnia,  138 
U.  8.  114,  34  L.  ed.  304,  3  Inters.  Com.  Rep. 
178,  10  Sup.  Ct  Rep.  956. 

The  exaction  in  question,  considered  with 
reference  to  the  whole  taxation  system  of 
Massachusetts,  and  tx  construed  by  tbe 
courts  and  as  applied  to  tbe  fact*  In  these 
coses,  does  not,  aa  a  practical  matter,  regu- 
late interstate  commerce  in  which  either 
plaintiff  in  error  ia  engaged. 

Oabome  v.  Florida,  184  U.  B.  650,  41 
L.  ed.  686,  17  Sup.  Ct.  Rep.  214;  Gibbons  t. 
Ogden,  9  ^Vheat.  1,  7,  6  L.  ed.  23,  M;  Pem- 
bina Consol.  Silver  Min.  A  Mill.  Co.  v. 
Pennaylvsnia,  126  U.  8.  181,  31  L.  ed.  800. 
3  InUrs.  Com.  Rep.  24,  8  Sup.  Ot  Rep.  737; 
McCall  V.  California,  136  U.  B.  104,  34  L. 
ed.  391,  S  Inter*.  Com.  Rep.  181,  10  Sup. 
HI  V.  S. 


,--        HI  \ 


19U. 


BALTIC  MIN.  CO.  v.  MASSACHUSETTS. 


Ct  Rep.  881  i  Kehrer  t.  Stewart,  197  U. 
SO,  49  L.  ed.  eea,  U  Sup.  Ct  Rep.  403 ;  West- 
en  V.  Telcg.  Co.  r.  Euibu,  216  U.  S.  1, 
44,  M  L.  ed.  3fi6,  S73,  30  Sup.  Ct.  Rep.  190; 
New  York  es  rel.  FennsplvaniK  R.  Co.  t. 
Knight.  192  U.  8.  El,  48  L.  ed.  325,  24  Sup. 
Ct.  Rep.  202;  Cooper  Mfg.  Co.  *.  Ferguson, 
113  U.  S.  727,  736,  28  L.  ed.  1137,  1136,  B 
Snp.  Ct.  Rep.  739;  Reynitini)  Brewing  Co.  Y. 
Briater,  179  U.  B.  445,  46  h.  ed.  269,  21 
Sup.  Ct.  Rep.  201;  Horn  SilTer  Min.  C 
Hew  York,  143  U.  B.  305,  36  L.  ed.  164,  4 
InUr*.  Com.  Rep.  57,  12  Sup.  Ct.  Rep.  403 
Allen  T.  PuUmao's  Palmce  Cat  Co.  191  U.  S. 
in,  48  L.  ed.  134,  24  Sup.  Ct.  Rep.  39;  The 
Daniel  BkII,  10  Wall.  666,  19  L.  ed.  1002; 
Coe  T.  Errol,  116  D.  8.  S17,  29  L.  ed.  716,  6 
Sup.  Ct.  Bep.  475 ;  Interstate  Commerce 
ConimiiBion  v.  I>etroit,  G.  H.  ft  M.  R.  Co. 
167  O.  S.  633,  42  L.  ed.  306,  17  Sup.  Ct.  Rep. 
980;  Rhodet  v.  lowi,  170  U.  S.  412,  42  L. 
ed.  JOBS,  18  Sup.  Ct  Rep.  664;  Kelle?  t. 
RhoMls,  18S  V.  S.  1,  47  L.  ed.  369,  23  Sup. 
Ct  Rep.  2S9 ;  Diamond  Match  Co.  v.  Onton- 
agon, 188  U.  8.  82,  47  L.  ed.  394,  23  Sup.  Ct 
Rep.  266;  Pollmaa  Co.  t.  Adami,  189  U.  B. 
420,  47   L.  ed.  877,  23  Sop.  Ct  Rep.  404. 

A  t*z  IB  not  a  regulation  of  interitkte 
commerce  merelj  because  It  is  assessed  upon 
and  paid  by  a  corporation  which  is  engaged 
in  intentate  commerce. 

PoeUl  Tel^.  Cable  Co.  v.  Adanu,  155  U. 
S.  688,  39  L.  ed.  811,  5  Iute».  Com.  Rep.  1, 
16  Sup.  Ct  Rep.  268,  360;  SUt«  Tax  on  R. 
GroM  Receipts,  16  Wall.  2S4,  21  L.  ed.  164; 
Delaware  Railroad  Tax,  IB  Wall.  206,  21 
L.  ed.  888. 

The  decisions  of  the  Massachusetts  court 
do  not  denj  to  ordinary  business  corpora- 
Uona  engaged  to  some  extent  in  interstate 
commerce  the  protection  of  the  commerce 
Hanae  of  the  Constitution. 

Atty.  Gen.  ex  rel.  Corporation  Comrs.  t. 
Klectric  Storage  Battery  Co.  1B8  Mass.  339, 
74  N.  E.  467,  3  Ann.  Cas.  631  j  Baltic  Min. 
Co.  *.  Com.  207  Mass.  381,  93  N.  E.  831; 
S.  S.  White  DenUI  Mfg.  Co.  v.  Com.  212 
Han.  35,  98  N.  E.  1056,  Ann.  Cas.  1913C, 
805. 

The  exaction,  if  true  to  its  history,  its 
nature,  its  name,  and  its  purpose  as  an  ex- 
cise, did  not  tax  property  outside  the  com- 
monwealtti  of  Masoachuictta. 

Flint  T.  Stone  Tracy  Co.  220  U.  S.  107, 
192,  66  L.  ed.  389,  413,  31  Sup.  Ct.  Rep.  342, 
Ann.  Caa.  1B128,  1312. 

The  exaction  in  operation  and  effect  doea 
not   tax   property   or   business   outside  the 

Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
1S5  U.  S.  194,  220,  41  L.  ed.  683,  695,  17 
Sup.  Ct  Rep.  306. 

If  the  exaction  in  question  does  not  tax 
property  and  doea  noi  nguUte  interstate 
BB  Ii.  ad. 


78,  70 

unconstitutional  merely 
on  account  of  the  mode  of  its  nieaBurement. 

Delaware  Railroad  Tax,  18  Wall.  206,  231, 
21  L.  ed.  8S8,  896;  Kentucky  Union  Co.  t. 
Kentucky,  219  U.  S.  140,  161,  65  L.  ed.  137, 
163,  31  Sup.  Ct.  Rep.  171;  Horn  Silver  Min. 
Co.  T.  New  York,  143  U.  8.  305,  317,  36  L, 
ed.  164,  169,  4  Inters.  Com.  Rep.  67,  12  Sup. 
Ct.  Rep.  403;  Patton  t.  Brady,  184  U.  8. 
608,  46  L.  ed.  713,  22  Sup.  Ct.  Bep.  493; 
Flint  T.  Stone  Tracy  Co.  220  U.  S.  107,  167, 
66  L.  ed.  389,  410,  31  Sup.  Ct  Rep.  342; 
HcCray  *.  United  States,  105  U.  S.  27,  68, 
49  L.  ed.  78,  96,  24  Sup.  Ct  Rep.  769,  1 
Ann.  Cas.  561. 

The  statute  in  question  does  not  deny  the 
plaintiffs  in  error  the  equal  protection  of 
the  taws. 

Bell's  Gap  R.  Co.  t.  Pennsylvania,  134  U. 
S.  232,  33  L.  ed.  892,  10  Sup.  Ct  Bep.  633; 
Brown-Forman  Co.  v.  Kentucky,  217  U.  8. 
663,  672,  64  L.  ed.  B83,  886,  30  Sup.  Ct.  Rep. 
578;  Adams  Exp.  Co.  v.  Ohio  SUte  Auditor, 
166  U.  S.  194,  228,  41  L.  ed.  883,  607,  17 
Sup.  Ct  Rep.  306. 

Mr.  Justice  Dftj  delivered  the  opinion 
of  tho  court: 

These  cases  present  the  question  of  the 
constitutional  validity  of  an  act  of  the 
commonwealth  of.  Massachusetts  (Stat. 
1009,  chap.  490,  pt  3,  gj  64  et  seq.),  under- 
taking to  impose  a  tax  on  foreign  corpora- 
tions within  the  commonwealth.  While 
the  eases  are  not  in  all  respects  parallel, 
[79]  they  were  argued  together,  and  pre- 
sent the  same  questions,  and  we  shall  ac- 
cordingly dispose  of  them  as  one. 

The  eases  were  heard  upon  agreed  state- 
ments of  fact,  which  showi 

The  Baltic  Mining  Company,  a  Michigan 
corporation,  organised  lor  the  purpose  of 
mining,  producing,  and  selling  copper,  with 
a  total  authorized  capital  stock  of  (2,600,- 
000,  consisting  of  100,000  shares  of  tbe  par 
value  of  $26  each,  all  of  which  have  been 
issued  and  are  outstanding,  $18  having 
been  paid  on  each  share,  owns  a  copper 
mine  with  equipment  in  Michigan,  and  has 
its  principal  place  of  business  in  that  state. 
It  has  an  office  in  the  city  of  Boston,  for 
the  use  of  its  president  and  treasurer,  re- 
ildiog  in  Boston,  for  the  general  financial 
management  and  direction  of  its  affairs, 
and  for  the  meetings  of  its  board  of  direct- 
and  the  transfer  of  its  stock.  '  Tbe 
Copper  Range  Consolidated  Company,  a 
New  Jersey  corporation,  owns  anl  holds 
M,<S9  shares  of  its  stock,  and  also  has  ao 
office  and  pisce  of  business  in  Boston.  The 
Baltic  Milling  Company  was  admitted  to  do 
business  in  Hassachusetta,  and  complied 
with  the  foreign  corporation  laws  of  that 
■tata.  Ita  total  propm^  and  aasets  amount 
«1 
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to  110,776,000,  hut  none  of  the  propert]'  it 
in  -•lawachuHttB  except  current  bank  de- 
pot! tt  and  a  eertiflcate  for  $SO,000  of  itook 
in  another  Mich  inn  corporation.  It  U 
engaged  in  tbe  mining  und  refining  of  cop- 
per in  Michigan,  which  la  Bold  for  deliver; 
in  the  leveral  itatei  of  the  United  States 
and  in  foreign  coun tries.  The  United 
Metals  Selling  Company,  a  New  Jerae; 
corporation,  with  iti  principal  ofBce  in 
New  York  city,  and  with  no  'office  in 
MasBachusetta,  has  the  ezelustve  agenc; 
for  marketing  the  Baltic  Mining  Company's 
copper,  it  making  no  sales  directly  itself. 
Considerable  quantities  of  the  copper  are 
■old  for  delivery  in  MassachusettB,  as  well 
as  in  other  states,  and  transported  from  the 
Michigan  smelter  to  the  purchaser.  Id  ex- 
ceptional inatanees  aalea  are  made  in  Massa- 
cbusetta  [80]  for  delivery  there,  bat  this 
ia  out  of  the  ueunl  course  of  busineaa,  not 
more  tlian  5  per  cent  of  the  total  sales 
being  made,  the  larger  part  being  regularly 
conBummated  in  New  York  city.  The  pe- 
tition was  brought  to  recover  an  exciae  tax 
ot  $G00  imposed  by  the  commonwealth,  pur- 
suant to  g  G6  of  the  act,  and  paid  }>y  the 
company,  and  was  d ism i seed  hy  the  su- 
preme judicial  court  of  Massachusetts.  £07 
Mass.  381,  03  N.  G.  S31. 

The  S.  8.  White  Dental  Manufacturing 
Company  is  a  Pennsylvania  corporation, 
engaged  In  manufacturing  and  buying  and 
Belling  artificial  teeth  and  dental  supplies, 
with  an  authoriied  capital  stock  of  tl.OOO,- 
000,  and  with  its  principal  office  in  Phila- 
delphia. Its  assets  aggregsU  >S,711,718.8S. 
It  has  a  usual  place  of  business  in  Boston, 
consisting  of  large  salesrooms,  stockrooms, 
ofilcea,  and  storerooms,  occupied  under 
leaae,  where  it  keeps  a  supply  of  goods 
displayed  for  sale  and  in  stock.  Books  are 
kept  here,  a  New  England  aalea  agent  is 
in  charge,  and  fifty-four  peraone  are  em- 
ployed, twelve  being  salesmen  who  travel 
through  the  New  England  states,  except 
Connecticut  and  the  maritime  provinces; 
but  no  manufacturing  is  done  in  Masaa- 
ehusetts.  It  sells  goods  over  tbe  counter 
from  its  Boston  store  and  also  for  delivery 
in  Matsachusetts  by  messenger,  mail,  and 
express,  60  per  cent  of  tlie  sales  made  at 
that  store  being  to  persons  residing  in 
Masaachusetts,  and  60  per  eeut  for  delivery 
to  persons  residing  outside  of  the  state. 
Goods  sold  from  the  Boston  stock  for  de- 
livery other  than  over  the  counter  or  by 
Inail  or  messenger  are  billed  from  the  Bos' 
ton  aalesroums  directly  to  the  purchaser 
as  consignee,  from  tbe  company  as  eon- 
signor.  Orders  are  also  accepted  at  the 
Boston  salesroom-  for  delivery  from  the 
New  York  .ind  Pennsylvania  factories,  such 
orders  being  cent  to  tbe  prineipal  ofBec  In 


Pennsylvania,  and  filled  either  in  New  York 
or  Id  Pennsylvania,  and  the  gooda  being 
billed  directly  to  the  purchaser.  Except  in 
intrastate  deliveries  by  messenger,  [81]  th* 
company  uses  public  carriers  in  the  trans- 
portation of  the  goods,  and  a  large  -  per- 
centage of  the  total  sales  require  tranapor- 
tation  from  the  New  York  or  Pennsylvania 
factories  into  other  states.  Tbe  stock  on 
hand  in  the  Boston  store,  the  fixtures  and 
the  current  bank  deposits,  represent  tbe 
tangible  property  in  Massachusetts,  and 
amount  to  about  1100,000.  The  company 
maintains  fourteen  places  of  bnsineBS  other 
than  the  ones  in  Pennsylvania  and  Massa- 
chusetts, located  in  New  York  and  other 
states.  Ten  per  cent  of  the  rales  are  mode 
in  MassachuBetts,  of  which  approximately 
one  half  are  for  delivery  in  that  state.  The 
company  complied  with  the  requirement  of 
the  laws  relating  to  foreign  corporations 
for  ten  years,  and  seeks  to  recover  an  excise 
tax  of  9200,  levied  pursuant  to  the  statute, 
and  paid  by  it.  The  supreme  judicial  court 
of  Massachusetts  held  that  the  act  was 
valid,  and  dismissed  the  petition.  £12 
Mass.  35,  98  N.  E.  1066,  Ann.  Cos.  1013  C, 
805. 

The  act  provides  (g  64)  for  the  filing  of 
a  certificate  annually  by  foreign  corpora- 
tions, showing  their  anthoritcd  capital 
stock  and  assets  and  liabilities,  and  (|  66) 
that  such  certificate  shall  be  acoompanied 
by  an  auditor's  sworn  statement,  and  shall 
be  submitted  to  the  eommissiimer  of  cor- 
porations, who  shall  osaesB  an  excise  tax 
upon  tbe  corporation,  in  accordance  with 
tbe  provisions  of  |  50  of  the  act,  and  that 
the  certificate  shall  not  be  filed  until  ap- 
proved by  him  and  tbe  tax  paid. 

Section  68  reads: 

"Every  foreign  corporation  shall,  in  «aeh 
year,  at  the  time  of  filing  ita  annual  eer- 
tiflcate of  condition,  pay  to  the  treosurar 
and  receiver  general,  for  the  use  of  tbe 
commonwealth,  an  exdse  tax,  to  be  osaesaed 
by  the  tax  commissioner,  of  ^  of  1  per 
vent  of  the  par  value  of  its  authorised  cap- 
ital stock  as  stated  in  its  annual  aertifieat« 
ot  condition;  but  the  amount  of  mcb  excise 
tax  shall  not  in  any  one  year  nceed  tiie 
sum  of  t2,000." 

[82]  It  is  further  provided  tS  66)  for  no- 
tice to  foreign  corporations  f^ing  to  die 
their  proper  certificates,  and  tberesifter  for 
the  forfeiture  and  collection  of  penoltiea,  and 
for  the  issuance  ot  injunctions  until  the 
payment  of  sucb  penalties  and  the  flling 
of  such  eertificatea. 

Tbe  speeitle  objections  of  the  plaintitTs 
in  error  to  the  imposition  ot  this  tax  under 
the  facts  shown  In  the  records  ars  three- 
fold: First,  the  tax  is  a  regulation  of 
interstate  eomnMroo,  in  that  it  impoaet  ■ 
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dinct   burden    upon    that    portion    of    the  Ann.  Cu.  I91ZB,  1312;  United  States  Exp. 

liiuiiiMa   tinu    capital   of   the   plaintiffs    in  Co.  v.  Minuesola,  supra, 

oior  which   ia  d«vot«d   to   interstate  com-  The  right  of  a  itate  to  exclude  a  foreign 

mnc*;   second,   the  tax  u   in   violation  of  corporation  from  its  borders,  bo  long  as  no 

the  due   process  of   taw   clause,  tieeaiue   it  principle    of    the    Federal    Constitution    ii 

■ttonpts    to    Impose    taxes    upon    proper tj  violated    in   such    Exclusion,    has    been    rc- 

Ujond    the    ;'ui'iBdiction    of    the    common-  peatedlj    recognized    in    the    decisions    of 

wealth   of    Massachusetts;    and   third,   the  this  court,  and  the  right  to  prescribe  con- 

tix  denies  to  the  plaintiffs  in  error  the  ditions  upon  which  a  corporation  of  that 

tfnal  protection  of  the  law.  character  may   continue   to   do   business   in  ' 

It  ia  well  settled  and  requires  no  review  the   state,    unless    some   contract    right   in 

«(  tbs  decisions  of  this  court  to  that  effect  favor  of  the  corporation  prevents,  or  some 

that  the  power  of  Congress  over  interstate  constitutional    right   is   denied   in   the   ex- 

KHomerce    is    supreme    under    the    Federal  elusion    of    such    corporation,    is    but    tli« 

Constitution,  and  that  the  states  ma;  not  correlative  of  the  power  to  exclude.     Ham- 

bnrden  such  commerce,  it  being  the  purpose  mond  Packing  Co.   v.  Arlcansas,  212  U.  S. 

a  the   Constitution   of   the   United  States  322,  343,  53  L.   ed.  530,   S41,  29  Sup.  Ct. 

to  bring  commerce  of  this  character  tinder  Rep.   370,   15   Ann.   Cas.  045;    Southern  P. 

«M  snpreme  control,  and  to  vest  the  exer-  Co.  v.  Denton,  146  U.  8.  202,  39  h.  ed.  042, 

eiie  of    authority   over    it   in   the   general  13  Sup.  Ct.  Bep.  44;   Barron  v.   Burnside, 

gneroment    It  is  equally  well  settled  that  121  U.  S.  ISO,  30  L.  ed.  019,  1  Inters.  Com. 

torats  of  regulation  proliibited  to  the  state  Rep.  205,  7  Sup.  Ct.  Rep.  031;  Home  Ini. 

t7  the  Constitution  ma;  consist  of  efforta  Co.  v.  Morse,  20  Wall.  446,  22  L.  ed.  365; 

to  tax  the  carrying  on  of  such  commerce,  Herndon  v.  Chicago,  R.  I.  &  P.  R.  Co.  216 

ind  of  attempted  levies  of  taxes  upon  the  U.  S.   136,  64  L.  ed.  670,  30  Sup.  Ct.  Rep. 

nceipta    of    interstate    commerce    as    such.  633.     For  example,  a  state  may  not  say  to 

GiIvestoD,  H.  &  S.  A.  R.  Co.  v.  Texas,  210  a  foreign  corporation,  you  may  do  business 

U.  S.  217,  62  L.  ed.  1031,  26  Sup.  Ct.  Rep.  within    our    borders    if    you    permit    your 

t38;  Western  U.  Teleg.  Co.  v.  Kansas,  216  property   to  be  taken  without  due  process 

U.  S.   1,   54   L.  ed.   355,   30   Sup.  Ct.   Rep.  of   law;   or  you   may   trsnaact  business  in 

ISO;  Pullman  Co.  v.  Kansas,  21.  U.  S.  66,  interstate   commerce   subject   to   the   regu- 

M  L.  ed.  37S,  30  Sup.  Ct  Bep.  232;  Min-  latory  power  of  the  state.    To  allow  a  state 

Boota  Rate  Cases    (Simpson  <r.  Shepard)  to  exercise  such  authority  would  permit  it 

ZSO  D.  S.  352,  400,  67  L.  ed.  1611,  1641,  33  to  deprive  of  fundamental  rights  tliose  en- 

8np-  Ct.  Rep.  729,  and  previous  cases  in  thla  titled  to  the  protection  of  the  Constitution 

Mart  tberfin  cited.  in  every  part  of  the  Union.     Having  these 

While   this    is   true,   other   equally   well-  general   principles    [84]    in   mind,   we  will 

cstabliahed    principles    must    be    borne    in  proceed  to  a  consideration  of  the  statute  of 

■ind  in  considering  the  validity  of  a  state  Massachusetts    directly    involved    in    these 

tu  attacked   upon  grounds  of  unconstitu-  cases. 

tionality.     The  mere  fact  that  a  corporation  The    supreme    judicial    court   of   Massa- 

is  engaged  is  [83]  interstate  commerce  does  ehusetts,    in    considering   the   character    of 

not  exempt   ita   property   from    state   tax-  the  tax  assessed  under  the  statute  of  lOOB, 

atioB.     United   State*   Exp.   Co.   v.   Minne-  said   (207  Mass,  3S8)  : 

nta,   223    D.   6.   336,   344,   56   L.   ed.   459,  "The  required  payment  ia  strictly  of  an 

464,  32  Sup.  Ct.  Rep.  211.     It  ia  the  com-  excise  tax,  and  not  of  a  tax  upon  property. 

Brace   itself   which   must  not   be   burdened  -    ■    •    '^t>i>  excise  Ui  is  for  the  commodi^ 

by  state  exactions  which  interfere  with  the  o""  privilege  of  having  an  establishment  for 

■xclusive    Federal    authority    over    it.      A  business    in    Massachusetts,   with   the   pro- 

rw>rt  to  the  receipU  of  property  or  capiUl  '«"''»   "'  °"'   ^"^l  ""*  ""*  «■>"<:'■>  «"<> 

employed,    in   part   at   least,    in   iateratate  °*t,V  •^'""""K"  »*  «  "■?*''"'°  '"^*- 

ecf^^    wh^   auch    receipU    or    capital  ,^.'  "'"  1°.f"'»  *»  ^^^  -'*''  *^'  'V'' 

are  >ot  t»ed  a.  «>ch,  but  are  taken  aa  a  2,'""??  *^'    "■"  "  ff  '''T    w"    «"w  TT 

_... ,      i        ,  ,     .  ,      .,     .,  Provident  lust.  v.  Massachusetts,  6  Wall. 

««.  »ea«.r.  of  a  t«  of  lawful  authority  ^^  ^  ^    ^^     H^^i,t„„  „^      Co.  v. 

withm  the^te  has  been  sustains.    Maine  M.ssachusctta.  6  Wall.  632,  18  L.  ed.  004. 

:■  ^T^^,"^  ^-f"-   ^t?  "■  ^-  ^"-  ^^  ™  "Woh   t^''  ««"''   •'»d   ~"'''™   to  ™'«- 

L  ed.  W4,  8  Inters.  Com.  Rep.  807,  12  Sup.  ,,a,^  u,,  taxing  system  of  Massachusetts. 

Ct  Bep.  181,  163;  Provident  Inat.  v.  Mas-  xhat  the  atata  may  impose  a  tax  upon  » 

saefciuettB,    »    Wall.   611,    18   L.    ed.    907;  (^poration,    foreign    or    domestic,    for   the 

BamllfaHi    Ufg.    Co.    v.    Massachusetts,    6  privilege  of  doing  business  within  its  bor- 

WalL   632,   18   L.  ed.  »04;    Flint  v.   Stone  dera,  is  undoubted;  and  such  has  long  been 

Tracy   Co.  S20   U.   S.   lOT,   162-106,   5G   L.  the  legislative  policy  of  the  commonwealth 

ed.  190,  417-419,   31  Sup.  Ot  Bep.  342,  of  Huaaehuaetta,  aa  appeara  from  the  bii- 
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tory  of  legiiUtian  let  forth  in  th«  opinions 
in  the  caari  last  cited.  Construing  the 
aet  in  question,  the  supreme  jndicisl  court 
of  MassachuBetts  has  held  that  it  does  not 
apply  to  corporstiODS  engaged  in  railroad, 
telegraph,  telephone,  etc.,  business,  whiali 
are  taxed  on  another  plan  under  the  pro- 
visions  of  the  statute.  It  is  held  not  to 
apply  to  corporations  whose  bnsineBa  is 
interstate  commerce,  or  who  carry  on  inter- 
state and  intrastate  buBiness  in  such  close 
connection  that  the  intrastate  business  can- 
not be  abandoned  without  serious  impair- 
ment of  the  interatate  business  of  the  cor- 
poration. And  the  statute,  it  is  held,  does 
not  apply  to  corporations  which  have  places 
of  businesa  for  the  transaction  solely  of 
interstate  commerce.  Atty.  Oen.  ex  rel. 
Commissioner  of  Corporations  t.  Electric 
Storage  BatUry  Co.  188  Maas.  239,  74  N. 
E.  467,  8  Ann.  Cas.  631.  The  tax  is  levied 
upon  the  pririlege  of  carrying  on  busineis 
within  [SS]  the  state,  and  not  upon  prop- 
erty therein  which  is  otherwise  taxed. 

It  is  said,  notwithstanding,  that  this  tax 
is  a  direct  burden  upon  interstate  eom- 
merce,  and  an  attempt  to  tax  property  be- 
yond the  Jurisdiction  of  the  state,  within 
the  authority  of  the  Kansas  cases.  Western 
U.  Teleg.  Co.  v.  Kansas,  2111  U.  S.  1,  6* 
L.  ed.  355,  30  Sup.  Ct.  Rep.  190;  Pullman 
Co.  T.  Kansas,  216  U.  S.  6«,  64  L.  ed.  STB, 
30  Sup.  Ct.  Rep.  232.  These  cases  have 
been  followed  by  others  similar  in  char- 
acter. Ludwig  V.  Western  U.  Teleg.  Co. 
2ie  U.  S.  14a,  54  L.  ed.  423,  30  Sup.  Ct. 
Rep.  280;  Western  U.  Teleg.  Co.  v,  An- 
drews, 216  U.  S.  165,  64  L.  ed.  430,  30  Sup. 
Ct.  Rep.  230;  Atchison,  T.  t  B.  F.  R.  Co. 
T.  O'Connor,  223  U.  S.  280,  56  L.  ed.  43S, 
32  Sup.  Ct  Rep.  216,  Ann.  Cas.  1913  C, 
1060;  Meyer  v.  Wells,  F.  ft  Co.  223  U.  S, 
298,  60  L.  ed.  445,  32   Sup.  Ct.  Rep.  218. 

In  Western  U.  Teleg.  Co.  v.  Kansas,  and 
Pullman  Co.  v.  Kansas,  the  statute  under 
which  the  state  of  Kansas  undertook  to 
levy  a  charter  lee  of  ^o  of  1  per  cent  of 
their  authorized  capital  upon  the  first 
$100,000  of  the  capital  stock  of  foreign 
corporations,  and  ^^  of  1  per  cent  upon 
the  next  $400,000,  and  for  each  million  or 
major  part  thereof,  |Z00,  luakiug  a  tax  of 
$20,100  against  the  Western  Union  Tele- 
graph Company,  and  $14,600  against  the 
Pullman  Company,  was  declared  to  be  un- 
constitutional, as  having  the  effect  not 
■imply  to  exert  the  lawful  power  of  taxing 
a  foreign  corporation  for  the  pririlege  of 
doing  local  business,  but  to  burden  inter- 
state commerce,  and  to  reach  property  rep- 
resented by  the  capital  stock  of  the  com- 
panies, which  was  duly  paid  in  and  In- 
Tested  in  property  in  many  states,  and 
therefore  b^ond  the  taxing  Juriadiction  of 


Kansas.  Every  ease  involving  the  validity 
of  a  tax  must  be  decided  upon  its  own  facta, 
and  having  no  diapoaition  to  liMlit  the  au- 
thority of  those  cases,  the  fscte  upon  which 
they  were  decided  must  not  be  lost  sight 
of  in  deciding  other  and  alleged  similar 
cases.  In  the  Kansas  cases  the  business 
of  both  complaining  companies  was  com- 
merce, the  same  instrumentalities  and  the 
same  agencies  carrying  on  in  the  same 
places  the  business  of  the  companies  of 
state  and  interstate  [B8]  character.  In  tbs 
Western  U.  Teleg.  Co.  Case,  the  company 
bad  a  large  amount  of  property  permanent- 
ly located  within  the  stste,  and  between 
BOO  and  900  offices  constantly  carrying  on 
both  state  and  interstate  business.  The 
Pullman  Company  had  been  running  a 
large  number  of  cars  within  the  state.  In 
state  and  interstate  business,  for  many 
years.  There  was  no  attempt  to  separate 
the  intrastate  business  from  the  interatate 
business  by  the  limitations  of  state  lines 
in   its   prosecution. 

An  examination  of  the  previous  decisions 
in  this  court  shows  that  they  have  been 
decided  upon  the  application  to  the  facte 
of  each  case  of  the  principles  which  we 
have  underteken  to  state,  and  a  tax  has 
only  been  invalidated  where  ite  necessary 
effect  was  to  burden  interstate  commerce, 
or  to  tax  property  beyond  the  jurisdiction 
of  the  state.  In  the  cases  at  bar  the  busi- 
ness for  which  the  companies  are  chartered 
is  not,  of  itself,  commerce.  True  it  is  that 
their  producte  are  sold  and  ^hipped  in 
interstate  commerce,  and  to  that  extent 
they  are  engaged  in  the  business  of  carry- 
ing on  Interstate  commerce,  snd  are  en- 
titled to  the  protection  of  the  Federal  Con- 
stitution against  laws  burdening  commerce 
of  that  character.  IntersUte  commerce 
of  all  kinda  is  within  the  protection  of  the 
Constitution  of  the  United  Stetes,  and  it 
is  not  within  the  authority  of  a  stete  to 
tax  it  by  burdensome  laws.  From  the  state- 
ment of  facts  it  is  apparent,  however,  that 
each  of  the  corporations  in  question  la 
carrying  on  a  purely  local  and  domestic 
business,  quite  separate  from  ite  interatete 
transactions.  That  local  and  domeatie  busi- 
ness, for  the  privil^e  of  doing  which  the 
state  has  imposed  a  tax,  is  real  and  aub- 
■tantial,  and  not  ao  connected  with  inter- 
state commerce  as  to  render  a  lax  upon 
it  a  burden  upon  the  interstate  buaineas  of 
the  companiea  involved.  In  these  cases  the 
ultimate  contention  is  not  that  the  reeeipte 
from  interstete  commerce  are  taxed  aa  such, 
but  that  the  property  of  the  eorporatinns, 
including  [87]  that  used  in  such  com- 
merce, represented  by  the  authorized  eapitel 
of  the  corporations,  ia  taxed,  and  therefore 
interstate  commerce  is  unlawfully  burdened 
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bj  ■  aUte  itrntuto.  While  the  Ux  ii  im- 
jiOBcd  bj  taking  a  percentage  of  the  au- 
thoriwd  capital,  the  agreed  facts  show  that 
the  authoriied  capital  ie  only  a  part  of  the 
capital  of  the  corporatiom,  reapectively. 
In  the  Baltic  Mining  Company  Case,  the 
kuthorited  capital  ia  «2,600,000,  wliile  the 
entire  property  and  aaaeta  are  |10,T7S.D00; 
and  in  the  White  Dental  Company  Case  the 
anthoriied  capital  ii  11,000,030,  while  the 
aaaeU  aggregate  96,711,7 18  .::9.  Further, 
the  Massachueetta  statute  limits  the  tax 
to  a  maximum  of  (2,000.  The  conclusion, 
therefore,  that  the  authorized  capital  ii 
only  used  ai  the  meaaure  of  a  tax,  in  itself 
lawful,  without  the  necessar;  effect  of 
burdening  interstate  commerce,  brings  the 
legislation  within  the  authority  of  the 
state.  So,  if  the  tax  is,  as  we  hold  it  to 
be,  levied  upon  a  legitimate  subject  of  such 
taxation,  it  is  not  Toid  because  imposed 
npon  property  beyond  the  state's  jurisdic- 
tion, for  the  property  itself  Is  not  taxed. 
In  M  far  as  it  is  represented  in  tbe  author- 
iacd  capital  atoclc,  it  ia  used  only  aa  a 
■waaure  of  taxation,  and,  as  we  have  seen, 
sach  measare  may  b«  found  in  property  or 
ia  the  receipts  from  property  not  in  them- 
setvea  taxable. 

It  ia  further  contended  that  the  im- 
position of  tbe  tax  denies  the  equal  pro- 
tection of  the  la  s,  and  this  upon  the  au- 
thority of  Southern  R.  Co.  i.  Qreene,  216 
U.  S.  400,  64  L.  ed.  E36,  30  Sup.  Ct  Bep. 
2S7,  IT  Ann.  Cas.  1247.  In  that  case  the 
railway  company  had  gone  into  the  state 
ol  Alabama,  and,  under  authority  of  the 
itatt,  acquired  a  large  amount  of  railroad 
property  upon  which  it  paid  taxes  as  well 
■■  i  license  tax  imposed  by  the  state.  After 
th«  pigment  of  all  such  taxes,  and  In  this 
fondition  of  alTairs,  the  state  undertoolc 
to  Inj  npon  the  railroad  company  a  privi- 
1ft  l«  because  it  was  a  foreign  corpora- 
tion, not  imposing  the  same  tax  upon  do- 
BMttie  corporations  doing  precisely  tbe 
•w>t  baiiness.  Tliis  court  held  that  the 
riilnxi]  company  was  a  person  within  the 
■ntiDing  [8S]  of  the  Constitution,  and  en- 
^'led  to  the  equal  protection  of  the  laws, 
"li  that  by  the  Uxation  of  ita  railroad 
proper^  under  auch  circumstances  it  was 
doiie]  the  equal  protection  of  the  law,  no 
like  tax  being  levied  upon  domestic  cor- 
porttioni.     It  was  aaid   ia   that   case    (p. 

"*  have  bera  a  foreign  corporation 
vithig  a  state,  in  compliance  with  the  laws 
^  tbe  state,  which  has  lawfully  acquired 
■  lufe  amount  of  permanent  and  valuable 
fnperty  therein,  and  which  la  taxed  by  a 
iiseriBinating  method  not  employed  aa 
It  dnneatte  corporations  of  the  aame  Icind, 
■nying  on  a  precisely  similar  busincH." 
••I<.ad. 


The  conditions  existing  in  tha  Southern 
B.  Co.  V.  Qreene  Case  are  not  presented 
here.  It  is  true  that  the  plaintiffs  1j  error 
paid  taxes  asaeased  against  foreign  cor- 
porations before  the  passage  of  the  law  of 
1909,  and  that  tbe  White  Dental  Company 
liad  a  leasehold  for  storerooms  in  the  state; 
but  we  do  not  And  in  this  situation  an 
acquisition  of  permanent  property,  such  as 
was  shown  in  tbe  Greene  Case.  And  there 
is  no  question  of  the  continued  authority 
of  the  state  to  tax  a  foreign  corporation 
for  the  privilege  of  doing  business  within 
its  borders,  which  authority  the  state  poa- 
sessea  ao  long  as  it  does  not  violate  rights 
secured  by  the  Federal  Constitution.  Even 
if,  as  plaintiffs  in  error  contend,  under  the 
statute,  domestic  corporations  are  favored, 
the  statute  Is  not  invalid,  tor  no  limitation 
upon  the  power  of  a  state  to  exclude  foreign 
corporations  requires  identical  taxes  in 
alt   cases   upon   domestic   and   foreign   cw- 

As  this  statute  has  been  constmed  by  the 
Supreme  Judicial  Court  of  Hassacbu setts, 
and  applied  in  these  cases,  we  are  unable  to 
And  that  the  tax  imposed  violates  the  con- 
stitutional rights  of  the  plaintiffa  in  error. 

Judgments  affirmed. 

Dissenting:  The  Chi^  JtmncB,  Mr,  Jus- 
tice Ten  Devanier,  and  Mr.  Justice  Pll- 
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Federal  Supreme  Court  —  original  ]ii- 

rlsdlctlon    —   anit    btttween    atatcs   ^ 

■notion  for  final  decree. 

The  assurance  by  the  attorney  general 
of  West  Virginia,  on  behalf  of  tbat  sUte, 
that  a  commission  appointed  under  a  joint 
resolution  of  the  state  legialature  ia  en- 
deavoring to  effect  a  settlement  of  tbe  con- 
troversy, and  needa  further  time  to  com- 
plete its  labors,  requires  tha  denial  of  a 
motion  by  tbe  commonwealth  of  Virginia 
that  the  Federal  Supreme  Court  proceed  at 
once  to  settle  and  determine  all  the  ques- 
tions left  open  by  it  when  determining  tbe 
amount  which  West  Virginia  should  pay  as 
its  equitable  share  of  Virginia's  public 
debt,  which  was  assumed  by  West  Virginia 
at  the  time  of  its  creation  as  a  atate. 
[Ortslnal   Jurtsdtctlon   of   Federal   Coart,   ses 

Sopreme    Court    r"    ""    "-""•    ■•-'-      '- 


Submitted  October  14,  1918.     Decided  No- 
vember 10,  MIS. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


On.  Tan, 
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~iN  MOTION  of  the  Commonwealth 
'  VirginiK  that  tbs  court  proceed  to  ■ 
Aotl  boring  of  the  quettioni  left  opm  bj 
it*  decision  when  determining  the  amount 
which  West  Virgini*  abould  pa;  u  its 
equitable  ihare  of  tbe  Virginia  publii: 
debt,  which  wat  kuumed  by  Weat  Virginia 
at  th«  time  of  ita  creation  as  »  atate.  Over- 
ruled and  CAM  assigned  for-  final  bearing 
on  April  13,  19J4. 
Tbe  facta  are  stated  in  tbe  opinion, 

Mr.    Samnet    W,    WlllUms.    AUorney 

General  ol  Viripnia,  and  Messrs.  Randolpii 
Harrison  and  William  A.  Anderson  suV 
initted  the  cause  for  the  Commonwealth  of 
Virginia.  Mr.  John  B.  Moon  was  on  the 
brief. 

Messrs.  Holmes  Conrad  and  Sanford 
Roblnaon  submitted  the  cause  for  the 
bondholding  creditors. 

Mr.  A.  A.  Iilllr,  Attorney  General  of 
West  Virginia,  and  Messrs.  V.  B.  Archer. 
Charles  E.  Uosk,  and  John  H.  HoK 
submitted  tbe  cause  for  tbe  state  of  West 
Virginia. 

Mr.  Chief  Justice  While  delivered  the 
opinion   of   tbe   court: 

In  March,  1611  (Virginia  t.  Weat  Vir- 
ginia, 220  U.  S.  1,  66  L.  ed.  353,  31  Sup.  Ct, 
Rep.  330),  our  decision  was  given  "with 
respect  to  the  basis  of  Habilit;  and  tbe 
share  of  the  principal  of  the  debt  of  Vir- 
ginia that  West  Virginia  assumed."  In  view, 
however,  of  the  [90]  nature  of  the  contru- 
veray,  of  the  consideration  due  the  respect* 
ive  states,  and  the  hope  that  by  agreement 
between  them  further  judicial  action  m:ght 
be  unnecessary,  we  postponed  proceed- 
ing to  a  final  decree,  and  left  open 
the  question  of  what,  if  any,  interest 
was  due,  and  the  rate  tiiereof,  as 
well  as  the  right  to  suggest  any  mere 
clerical  error  which  it  was  deemed  might 
have  been  committed  in  fixing  the  sum 
found  to  be  due  upjn  the  basis  of  liability 
which  was  settled.  In  October,  191],  we 
overruled  without  prejudice  a  motion  made 
by  Virginia  to  proceed  at  once  to  a  final 
determination  of  the  cause  on  the  ground 
that  there  was  no  reasonable  hope  of  an 
amicable  adjustment.  Virginia  v.  West 
VirginU,  222  U.  8.  17,  It8  L.  ed.  71,  32 
Bup.  Ct.  Sep.  *. 

The  motion  on  behalf  of  the  state  of  Vir- 
ginia now  before  us  is  virtually  a  reitera- 
tion of  the  former  motion  to  proceed,  and 


i*  based  upon  the  ground  that  certain 
negotiations  which  have  taken  place  be- 
tween the  Virginia  Debt  Commission  repre- 
senting Virginia,  and  a  commission  repre- 
senting Weat  Virginia,  appointed  in  virtue 
of  a  joint  resolution  of  the  legislature  of 
that  sUte,  adopted  in  161S,  make  it  in- 
dubitably certain  that  no  hope  of  an  adjust- 
ment exists.  But  without  reviewing  the 
course  of  the  n^ctiations  relied  upon,  ws 
tliink  it  suffices  to  say  that,  in  resisting  the 
motion,  the  attorney  general  of  West  Vir- 
ginia, on  behalf  o.'  that  state,  insists  that 
the  view  taken  by  Virginia  of  the  negotia- 
tions is  a  misapprehension  of  tbe  purposes 
of  West  Virginia,  as  that  state,  since  the 
appointment  of  tbe  commission  on  its  be- 
half, has  been  relying  upon  that  commis- 
sion "to  coneummate  Buch  an  adjustment 
and  settlement  of  said  coiitroversy  as  to 
commend  the  result  of  its  negotiations  to 
the  favorable  consideration  of  the  governor 
and  tlie  legislative  branch  of  its  govern- 
ment, and  thus  terminate  said  controversy, 
to  the  satisfaction  of  her  people  and  the 
commonwealth  of  Virginia,  and  upon  the 
principles  of  honor  and  justice  to  both 
states,  and  in  fairness  to  the  holders  of  the 
debt  [dl]  for  whose  benefit  this  controversy 
is  still  pending."  Ihe  attorney  general 
further  stating  that,  in  order  to  accom- 
plish tbe  results  just  mentioned,  a  subcom- 
mittee of  the  Commisaio.:  of  West  Virginia 
has  been  and  is  engaged  in  investigating  the 
whole  subject  with  tlic  purpose  of  preparing 
a  proposition  to  be  submitted  to  the  Vir- 
ginia Debt  "Tonuuission.  to  finally  settle  the 
whole  matter,  and  that  a  period  of  aix 
months'  time  is  necessary  to  enable  the  com- 
mittee to  complete  its  labora. 

Having  regard  to  these  represeotaUon^ 
we  tbink  we  ought  not  to  grant  the  motiiw 
to  proceed  at  once  to  consider  and  da- 
termine  the  cause,  but  should,  aa  near  as  we 
can  do  so  consistently  with  justice,  comply 
witli  the  request  made  for  further  time  b> 
enable  the  commissioners  of  West  Virginia 
to  complete  the  work  which  we  are  assured 
they  are  now  engaged  in  performing  for  the 
purpose  of  effectinf  a  settlement  of  the  con- 
troversy. As,  however,  tbe  granting  of  six 
months'  delay  would  necessitate  carrying 
the  case  possibly  over  to  the  next  term,  and 
therefore  be  in  all  probability  an  extension 
of  time  of  more  than  a  year,  we  shall  re- 
duce somewhat  the  time  asked,  and  direct 
that  tbe  case  be  (.ssigned  for  final  hearing 
on  the  13th  day  of  April  next,  at  tbe  head 
of  the  call  for  that  day- 

l»i  V.  8. 
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[92]  C.  M.  SUMMERS,  Petitioner, 

UNITED  STATES. 

(See  a.  C.  Reporter's  ed.  02-106.) 

Indictment  —  Joinder  of  connU  —  Appli- 
cation of  RcTlBcd  8tatnl«B  U>  Aluaka. 

1.  Criinei  Kgaiost  the  United  titatee  com- 
mitted witbia  tlie  district  of  AUaks,  tlioufft 
not  included  in  the  enumeration  of  offengei! 
eontiiiKd  in  the  Aluskan  Penat  Code,  aucli 
u  TiDlitiona  of  U.  8.  Rev.  Stat.  S  520S,  U. 
S.  C«Bip.  Stat.  1901,  p.  3497,  relating  to 
Mtianal  banks,  are  governed  by  tlie  re- 
quiranent  of  Alaska  Code  Crim.  I'roc.  g  43, 
that  the  iadictmeDt  must  charge  but  one 
ciinie  tnd  in  one  form  only,  ratlier  tlian  bj 
tbe  provigions  ol  U.  S.  Rev.  Stat.  S  1024, 
U.S.  Comp.  Stat.  1901,  p.  720,  wliidi  per- 
nit  tlie  joinder  in  one  indictment  in  sepa- 
nte  eounta  of  charges  ariaing  out  of  the 
ume  01  connected  acts  or  traniuLctions,  or 
it  dStiisa*  or  criincB  of  tbe  same  class. 
IJolniltr    of    CO  not  >    In    Indictment,    see    In- 

Alrtmcdt,  Informatloa,  und  Complalut.   III.. 

Id  Dlietl  Sup.  Ct.  1908.] 
lodlctoiciU   —   Joinder      of      counts   — 

unendment  to  Alaska   Code  —  retro< 

tpwUve  effect. 

i.  A  retrospective  operation  which  would 
nlidite  indictmenta  found  before  ita  en- 
MtniBit  will  not  be  given  to  Alaska  act  of 
ipril  !6,  1613,  amending  Alaska  Code 
Crim,  Proe.  g  43,  so  a*  to  permit  the  joinder 
of  two  or  more  offense*  or  crimes  of  tbe 
wnt  cliu   in   one   indictment  in   aeparate 

LFu 


en  HI,  see  Indictment.  lurormatloD, 


OK  WRIT  of  Certiorari  to  the  United 
SUtea  Circuit  Court  of  Appeals  for 
tix  Ninth  Circuit  to  review  a  judgment 
"bicli  iffinned  a  conviction  in  the  Diatriet 
t^rt  tor  the  District  of  Alaska  o(  viola- 
tioDi  or  the  national  banking  law.  Re- 
'mtd  and  remanded  to  the  District  Court, 
*'tli  directions  to  sustain  the  demurrer  to 
"«  indictmeBt. 

Bte  Hue  case  below,  120  C-  C.  A.  H3,  202 
fA.  457. 

^c  facts  are  stated  in  the  opinion. 

Ur.  Albert  Fink  argued  the  cause,  and, 
■Hli  Messrs.  Lewis  P.  Bhackleford,  Aldi< 
^    Browne,     Alexander     Britton,     Evans 

Non. — On  Joinder  of  offenses  of  same 
psenl  character  in  one  indictment — see 
Mt«  to  Herman  v.  People,  0  LJt.A.  162. 
As  to  retrospective  statutes  generally — 
iw  notes  to  Otoe  County  v.  Baldwin,  28 
L  cd.  U.  B.  331,  and  Barniti  r.  Beverlv, 
41  L.  ed.  n.  8.  »4. 
IS  It.  «d. 
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Browne,  and  Kumal  R.  Babbitt,  Sled  a 
brief  for  petitioner; 

The  local  practice  adopted  as  the  law  of 
a  territory  controls  the  procedure  of  the 
territorial   courts. 

Cochran  v.  United  States,  77  C.  C.  A.  432, 
147  Fed.  206;  Reynolds  r.  United  States, 
S8  V.  S.  146,  164,  2S  L.  ed.  244,  240;  Miles 
V.  United  States,  103  U.  S.  304,  310,  26  L. 
ed.  481,  463;  Clinton  v.  Englebrecht,  13 
Wall.  434,  447,  20  L.  ed.  669,  682;  Uorn- 
buclfle  V.  Toombs,  18  Wall.  648,  21  L.  ed. 
&«8;  Good  y.  Martin,  SB  U.  S.  90,  98,  24 
L.  ed.  341,  344;  Welty  v.  United  SUtes, 
14  Okla.  7,  70  Pac.  121 ;  United  States  v. 
Haakell,  109  Fed.  449;  ICndleman  v.  United 
States,  30  C.  C.  A.  186,  67  U.  S.  App.  1,  8S 
Fed.  456;  Jackson  v.  United  &Utc^  42 
C.  C.  A.  462,  102  Fed.  473;  Corhue  v.  Leon- 
hardt,  61  C.  C.  A.  836,  114  Fed.  10;  Ball  v. 
United  States,  78  C.  C.  A.  126,  147  Fed.  32; 
United  States  v.  Pridgeon,  163  U.  S.  48,  38 
L.  ed.  631,  14  Sup.  Ct.  Rep.  740;  FiUpat- 
rick  T.  United  SUtes,  176  U.  6.  304,  44  L. 
ed.  1078,  20  Sup.  Ct.  Rep.  B44;  Thiede  v. 
Utah,  169  U.  S.  610,  40  L.  ed.  237,  16  Sup. 
Ct.  Bep.  82. 

Alaska  stands  on  exactly  tbe  same  footing 
as  all  of  tbe  other  territories  of  the  United 
SUtes. 

InUrsUte  Commerce  Commission  v.  Unit- 
ed SUtes,  224  U.  S.  474,  68  L.  ed.  849,  32 
Sup.  Ct.  Rep.  556;  The  Coquitlam  v.  United 
SUtcH,  163  U.  S.  346,  41  L.  ed.  184,  16  Sup. 
Ct.  Rep.  1117;  Raasmussen  v.  United  SUtea, 
197  U.  S.  616,  49  L.  ed.  802,  26  Sup.  Ct.  Rep. 
614;  BinuB  v.  United  SUtes,  194  U.  S.  486, 
48  L.  ed.  1087,  24  Sup.  Ct.  Rep.  816. 

The  district  court  for  the  district  of  Alas- 
ka is  not  a  circuit  or  district  court  of  the 
United  SUtea. 

McAllister  t.  United  SUtes,  141  U.  S. 
174,  36  L.  ed.  893,  11  Sup.  Ct.  Rep.  949; 
Ihe  CoquiUam  v.  United  SUtW,  183  U.  S. 
346,  41  L.  ed.  184,  16  Sup.  Ct.  Rep.  1117. 

Messrs.  Aldia  B.  Browne  and  Albert  Fink 
filed  a  separate  brief  for  petitioner: 

Will  an  indictment  invalid  on  demurrer 
for  that  it  charges  more  than  one  crime  be- 
come valid  through  a  change  in  the  statute 
law,  made  subsequept  to  the  filing  of  the 
demurrer  t 

Kring  t.  Miswniri,  107  U.  8.  221,  27  L. 
e<I.  606,  2  Sup.  Ct.  Rep.  443;  Thompson  t. 
Utah,  170  U.  8.  351,  42  L.  ed.  108«,  18  »up. 
Ct.  Rep.  020. 

AsstsUnt  Attorney  General  Adklns  ar- 
gued the  cause,  and,  with  Messrs.  John 
Rustgard  and  Karl  W.  Kirchwey,  filed  a 
brief  for  respondent: 

This  court  will  decide  tbe  ease  on  the 
present  law;  that  law  authorises  the  joinder 
of  sevwal  offenset,  and  the  JudgnwBt  below 
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will  not  be  rernscd  if,  upon  rebekring,  the 
•>in«  order  miut  be  entered. 

United  BUtes  t.  The  Peggy,  1  Craneh, 
lOS,  8  L.  ed.  49;  Pugh  \.  UcCormick,  14 
Wall.  361,  20  L.  ed.  789;  DinBrnore  t.  Bouth- 
em  Exp.  Co.  163  U.  B.  IIC,  46  L.  ed.  Ill,  S2 
Bup.  Ot  Rep.  40;  Keller  y.  BUte,  12  Md. 
S22,  71  Am.  Dec.  090-,  Uuikogee  Nkt. 
Teleph.  Co.  t.  HkII,  4  lud.  Terr.  18,  64  8.  W. 
600;  HnbbArd  v.  Gilpin,  67  Mo.  444;  Wftvne 
Co.  T.  St.  LouiB  t  I.  M.  R.  Co.  66  Mo.  77; 
Hyen  v.  Hollingsworth,  m  H.  J.  L.  186; 
Wftde  T.  St.  Mary's  IndiutriBl  School,  43 
Hd.  178;  Simpson  t.  Stoddard  County,  173 
Ho.  476,  73  S.  W.  700;  Bt.  Louii,  I.  M.  t 
8.  R.  Co.  r.  Berry,  42  Tei.  Civ.  App.  470, 
S8  S.  W.  1107 ;  Perry  t.  MinneapolU  Street 
R.  Co.  SO  Minn.  105,  72  N.  W.  66 ;  People 
T.  ^racute,  128  App.  Div.  702,  113  H.  Y. 
Supp.  707;  RawlingB  Co.  t.  Miller,  199  U. 
B.  363,  869,  00  L.  ed.  220,  233,  26  Bup.  Ct. 
Rep.  46. 

Nor  can  tbere  be  any  claim  that  the 
amended  statute  ii  ftx  pott  faoio  as  applied 
to  offentea  committed  before  iti  paauige. 
It  ii  a  mere  change  in  the  nilet  of  proced- 
ure, which  diapensee  with  none  of  the  aub- 
■tantial  protect  ions  with  which  the  law 
■nrrounds  the  accused. 

Coolcf,  Const.  Lim.  7th  ed.  326;  Mallett 
T.  North  Carolina,  ISl  U.  S.  689,  46  L.  ed. 
lOIK,  21  Sup.  Ct.  Rep.  730,  Ifi  Am.  Crim. 
Rep.  241;  Duncan  t.  Missouri,  162  U.  S. 
877,  38  L.  ed.  485,  14  Sup.  Ct.  Rep.  670; 
Hopt  y.  UUh,  110  U.  8.  674,  2S  L.  ed.  262,  4 
Bup.  Ct  Rep.  202,  4  Am,  Grim.  Rep.  417; 
Gibson  T.  Mississippi,  162  U.  S.  565,  500, 
40  L.  ed.  1076.  1081,  16  Sup.  Ct.  Rep.  904; 
Thompson  v.  Missouri,  171  U.  B.  380,  386, 
43  L.  ed.  204,  207,  18  Bup.  Ct.  Rep.  922; 
Hallock  r.  United  SUtes,  107  C.  C.  A.  487, 
185  Fed.  417;  Walston  t.  Com.  16  B.  Mon. 
16;  Bute  t.  Ryan,  13  Minn.  376,  Gil.  343; 
State  T.  Hoyt,  47  Conn.  618,  36  Am.  Rep. 
89;  South  T.  Bute,  86  Ata.  BIT,  6  So.  62; 
Mathii  T.  BUU,  31  Fla.  201,  12  Bo.  681; 
Com.  T.  Brown,  121  MaM.  69;  SUte  *.  Pell, 
140  Iowa,  666,  IIB  N.  W.  164;  Marion  y. 
SUte,  20  Neb.  233,  67  Am.  Rep.  826,  20  N. 
W.  All. 

The  allied  error  was  immaterial. 

(a)  Petitioner  received  no  greater  seo- 
tence  than  muat  have  been  impcaed  rai  a  oon- 
vlctton  ol  one  crime  only. 

Claassen  r.  United  BUtes,  142  U.  S.  140, 
3S  L.  ed.  B66,  12  Bup.  Ct.  Rep.  160. 

(b)  Prejudice  cannot  be  shown  because 
the  error  might  have  been  cured  had  peti- 
tioner gone  U  trial. 

Myers  y.  BUte,  S2  Ind.  304;  Com.  y. 
Packard,  S  Qray,  101;  Com.  v.  Adams,  127 
Mass.  15;  Pointer  i.  United  SUtea,  ISl  U. 
S.  3H,  M  L.  ed.  EM,  14  619.  OL  Rep.  410; 
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SUte  T.  Buck,  OS  Iowa,  382,  13  N.  W.  343; 
Mills  V.  Btate,  62  Ind.  1B7. 

(c)  The  error  was  one  of  form,  cured  by 
V.  S.  Rev.  SUt.  S  1026,  V.  S.  Camp.  SUt. 
1901,  p.  720;  United  SUtes  v.  Nye,  4  Fed. 
888;  United  SUtes  v.  Durland,  66  Fed.  408; 
Connors  v.  United  BUtes,  168  U.  S.  403,  30 
L.  ed.  1033,  16  Bup.  CL  Rep.  061. 

Ihe  Penal  and  Criminal  Procedure  Codes 
of  Alaska  apply  only  to  the  crimes  therein 
mentioned,  and  not  to  crimes  deflned  in  the 
Revised  BUtutee  or  other  general  laws  of 
the  United  SUtes. 

The  general  laws  of  the  United  BUtea  not 
locally  inapplicable,  including  g  1024  of  the 
Revised  SUtutes,  U.  S.  Comp.  SUt.  1001,  p. 
720,  are  in  force  in  Alaska. 

Interstate  Commerce  Commission  v.  Unit- 
ed BUtes,  224  U.  S.  474,  461,  66  L.  ed.  849, 
852,  32  Sup.  Ct.  Rep.  660;  Nagle  v.  United 
BUtes,  111  G.  C.  A.  621,  191  Fed.  141;  Kie 
V.  United  SUtes,  27  Fed.  361 ;  Fitzpjktrick 
V.  United  BUtea,  178  U.  8.  304,  44  L.  ed. 
1078,  20  Sup.  Ct.  Rep.  944. 

The  character  of  the  district  court  for 
Alsska  has  been  many  times  considered  by 
this  court,  and  the  elTect  of  those  decisions 
seems  to  be  that  whenever  it  is  exercising 
the  jurisdiction  of  a  district  court  of  the 
United  SUtes  the  Federal  rules  apply. 

McAllUUr  V.  United  SUtes,  141  U.  8. 
174,  36  L.  ed.  693,  11  Sup.  Ct.  Rep.  949; 
The  Coquitlam  v.  United  SUtes,  163  U.  S. 
346,  41  L.  ed.  1B4,  16  Sup.  Ct.  Rep.  1117; 
Re  Cooper,  138  U.  8.  404,  34  L.  ed.  093,  11 
Sup.  Ct.  Rep.  289 ;  Re  Cooper,  143  U.  B.  472, 
404,  510,  36  L.  ed.  232,  230,  244,  12  Sup. 
Ct.  Rep,  403;  United  BUtea  v.  Pacific  t  A. 
R.  ft  Nav.  Co.  228  U.  B.  87,  67  L.  ed.  742, 
33  Sup.  Ct  Rep.  443.  See  also  Embry  v. 
Palmer,  107  U.  B.  3,  0,  27  L.  ed.  346,  348,  2 
Sup.  Ct.  Rep.  26;  Benson  v.  Benkel,  108  U. 
8.  1,  13,  49  L.  ed.  910,  B23,  2G  Sup.  Ct.  Rep. 
G69;  Hyde  v.  Shine,  199  U.  S.  62,  70,  SO 
L.  ed.  90,  94,  25  Sup,  Ct.  Rep.  768;  United 
BUtes  V.  Haskins,  3  Bawy.  262,  Fed.  Cas. 
No.  16,322;  Moas  v.  United  SUtes,  23  App. 
D.  C.  476. 

A  dual  system  of  procedure  does  exist  in 
Alaska. 

Ex  parte  Crow  Dog  (Ez  parte  Rang  Qi 
Shun  Ca)  109  U.  S.  006,  060,  27  L,  ed.  1030, 
1032,  3  Sup.  Gt.  Rep.  396;  United  SUtes 
V.  Folsom,  7  N.  H.  SSE,  S8  Pac.  70. 

[9B]  Mr.  Justice  McKenna  delivered  the 
opinion   of   the  court; 

Petitioner  was  indicted  under  |  6200  of 
the  RevUed  Statutes  (U.  S.  Comp.  SUt. 
1901,  p.  3.B7)  relaUng  to  national  banks, 
and  was  charged  with  flffy-siz  separate  vio- 
lations of  the  section.  He  demurred  U  the 
indictment  on  the  ground,  among  others, 
that  it  violated  |  4S  of  tba  Criminal  Code 
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«f  dluka,  known  «•  Carter'!  Code,  in  that 
more  than  one  crime  was  charged. 

The  demurrer  waa  overruled,  to  whicli 
ruling  petitioner  excepted.  He  tbeu  gave 
written  notice  "of  election  to  itand  upon 
the  ntd  demurrer  and  not  further  plead, 
ud  to  take  advantage  of  the  prorisions  of 
I  BT  of  the  Alaakan  Code  of  Criminal  Pro- 
cedure and  to  aubmit  to  judgment  tbere- 
nnder,  and  forthwith  take  hia  appeal  to  the 
rirenit  court  of  appeaU  for  the  ninth  cir- 

The  government  objected  to  the  entry  of 
jndgment  until  the  cause  had  been  eub- 
oiitted  to  a  jury  for  trial  and  a  verdict 
rendered,  urging  that  g  97  of  the  Code  of 
Aluka  did  not  appl;,  but  that  9S  1026 
ud  lD32t  of  the  Revised  SUtutea  (U.  B. 
Camp.  SUt.  1901,  pp.  V20  and  722)  governed 
Um  procedure.  After  argument,  the  court 
ruled  that  the  Federal  procedure  prevailed 
ia  atl  proceedings  in  the  cause,  but  that  the 
defendant  [99]  (petitioner)  might  waive 
trial  by  juty,  if  he  so  elected,  and  have  judg- 
ment entered  against  him  pursuant  to  the 
prarisiona  of  $  S 14 

Tlie  court  then  asked  petitioner  if  he  was 
guilty  or  not  guilty  of  the  crime.  Petitioner 
•tood  mute,  refuted  to  plead,  elected  to 
•tind  on  hia  demurrer  and  have  judgment 
rendered  against  him  in  accordance  with 
I  117.  He  was  then  adjudged  guilty  and 
Ksleneed  to  imprisonment  for  five  fears  for 
och  of  the  olTenBes,  to  run  concurrently, 
Ibe  entire  sentence  to  be  completed  at  the 
end  of  five  years. 

Jadgment  waa  afflrnicd  by  the  circuit 
coort  of  appeals.  120  C.  C.  A.  S63,  202  Fed. 
UT. 


tSec  1026.  In  every  case  in  any  court 
of  the  United  States,  where  a  demurrer  is 
interposed  to  an  indictment,  or  to  any  count 
or  eonnt*  thereof,  or  to  any  information, 
ud  the  demurrer  is  overruled,  the  judgment 
■hall  be  rMpondeat  ouj(«r,-  and  thereupon 
■  trial  may  be  ordered  at  the  same  term,  or 
a  continuance  may  be  ordered  as  justice 
Biav  require. 


whether  capital  or  otherwise,  upon  hia  ar- 
raignment stands  mute,  or  refuses  to  plead 
or  answer  thereto,  it  shall  be  the  duty  of 
the  court  to  enter  the  plea  of  not  guilty  on 
his  behalf,  in  tha  same  manner  as  if  be  had 
pleaded  not  guilty  thereto.  And  when  the 
party  plead*  not  guilty,  or  such  plea  is 
entered  as  aforesaid,  the  cause  shall  be 
deegned  at  issue,  and  shall,  without  further 
form  or  ceremony,  be  tried  by  a  jury, 

tSec.  07.  That  it  the  demurrer  be  diaal- 
lowed,  the  court  must  permit  the  defend- 
ant, at  his  election,  to  plead,  which  he  must 
do  forthwith,  or  at  such  time  aa  the  court 
may  allow;  but  If  be  do  not  plead,  judgment 
Biiut  be  given  against  him.  30  Stat  at  L. 
19S,  chap.  les. 
SI  El.  ad. 


The  first  question  in  the  case  is  whether 
9  43  of  the  Ala:.kan  Criminal  Code  applies, 
or  §  1024  of  the  Revised  StstuUs  (U.  S. 
Comp.  Stat.  1001,  p.  720).  They  read,  re- 
spectively, as  fallows: 

"Sec.  43.  That  the  indictment  must 
charge  but  one  crime,  and  in  one  form  only> 
except  that  where  the  crime  may  be  com- 
mitted by  use  of  different  means,  the  indict- 
ment may  allege  the  means  in  the  alter- 
native."   30  SUt.  at  L.  1290,  chap.  429. 

"Sec.  1024.  When  there  are  several 
charges  against  any  person  for  the  same 
act  or  transaction,  or  for  two  or  more  acts 
or  transactions  connected  together,  or  for 
two  or  more  acta  or  transactions  of  the 
same  class  of  crimes  or  offenses,  which  may 
be  properly  joined,  instead  of  having  sev- 
eral indictments,  th'  whole  may  be  joined 
in  one  indictment  in  separate  counts;  and  if 
two  or  more  indictments  are  found  in  such 
cases,  the  court  may  order  them  to  be  con- 
solidated." 

The  trial  court  and  the  circuit  court  of 
appeals  held,  aa  we  have  seen,  that  g  1024 
(U.  S.  Comp.  SUt  1901,  p.  720)  applied, 
and  this  is  the  contention  [lOO]  of  the 
government.  Petitioner  asserU  the  applica- 
bility of  i  43  of  the  Alaskan  Code. 

The  trial  court  expressed  its  recognition 
of  the  difference  between  a  district  and  cir- 
cuit court  of  the  United  BUtes  and  a 
territorial  court,  such  aa  the  district  court 
of  Alaska  waa  expressed  to  be,  but  was  of 
opinion  that  when  the  latter  court  exercise* 
jurisdiction  to  enforce  the  laws  of  the 
United  SUtea,  "not  only  the  subaUntive 
law,  but  the  machinery,  the  procedure  which 
enables  the  court  to  enforce  the  subsUntivc 
taw,"  applied.  The  circuit  court  of  appeals, 
in  a  circumaUntial  opinion,  reached  the 
same  general  resuli,  and  considered  that  the 
Alaskan  Code,  by  its  title  and  some  of  its 
provisions,  explicitly  specialiied  the  crimes 
relating  to  Alaska  and  the  procedure  appli- 
cable to  them.  The  title  of  the  act  is,  it 
waa  said,  "An  Act  to  Define  and  Punish 
Crimes  in  the  District  of  Alaska,  and  to 
Provide  a  Code  of  Criminal  Procedure  for 
Said  District;"  the  enacting  clause  is, 
"That  the  penal  .>nd  criminal  laws  of  the 
United  SUtes  of  America,  and  the  procedure 
thereunder  relating  to  the  District  of  Alas- 
ka, shall  be  as  follows:"  and  S  2,  chapter  1, 
title  1,  provides:  "That  the  crimes  and 
offenses  defined  In  this  act,  committed  with- 
in the  District  of  Alaska,  shall  be  punisbed 
as  herein  provided."  It  was  hence  concluded 
that  as  the  offense  charged  in  the  indictment 
was  not  one  mentioned  in  tba  Alaskan  Code, 
it  was  not  one  to  be  governed  by  tbe  local 
procedure,  but  was  left  under  the  procedure 
prescribed  in  %  1024  of  the  Revised  Stat- 
ute* [U.  S.  Comp  SUt  1801,  p.  720).  Ttw 
IS* 
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concliuion  waa  fortified  bj  a  consider  at  ion 
of  tbe  geneaia  of  the  respective  proviaiotu. 
The  rtnult  of  tbe  conclusioo  will  be  the 
existence  of  %  dual  procedure  in  the  prosecu- 
tion of  ditrerei:t  crimes  committed  witbia 
the  same  territorial  juriadiction.  The  result 
DUf  have  examples,  but  it  is  i;ertain1;  un- 
desirable, and  the  systematic  character  of 
the  Alaskan  Code  indicates  a  contrary  in- 
tention. 

Section  43  is  a  continuation  of  the  proced- 
ure that  had  [101]  been  preacribed  forAloa- 
ka.  The  act  providing  a  civil  government  for 
that  territory,  passed  in  JSSl  (23  SUt  at 
I.  25  and  26,  chap.  53),  made  the  general 
laws  of  Oregoik  applicable  to  it,  and  those 
laws  require  "tha*-  the  indictment  must 
charge  but  one  crime  and  in  one  form  only." 
It  is  contiinded,  however,  that  the  laws  of 
Oregon  were  declared  t ,  be  the  law  of 
Alaska  only  in  so  far  as  they  were  applica- 
ble and  not  in  contlict  with  the  laws  of  the 
United  States,  and  that  ueceasaritj  the  pro- 
Tision  above-quoted  in  regard  to  tbe  indict- 
ment was  in  conflict  with  g  1024  of  the  Re- 
vised Statu'tes  [U.  S.  Comp.  Stat.  IBOl,  p. 
720).  And  it  is  further  contended  that  the 
conflict  is  not  reconciled,  or  rather,  that. 
tbe  diO'erence  in  procedure  is  not  removed. 
by  9  43  of  the  Alaskan  Code.  We  concede 
strength  to  these  considerations,  but  there 
are  countervailing  ones. 

The  Alaskan  Code  is  quite  an  elaborate 
code  of  Bubstaiitive  and  adjective  law,  the 
former  cotitaining  twelve  chapters  of  defi- 
nitions of  offenses  against  the  person  and 
property,  tbe  public  safety  and  the  public 
peace;  tbe  other  containing  elaborate  and 
circumstantiat  provisions  for  the  indictment 
and  trial  of  offenders,  their  aenteBce  and 
punishment,  and  ii  provision  for  appellate 
review.  It  seems  to  omit  nothing  of  circum- 
stance or  detail  necessary  to  a  careful  and 
advanced  procedute.  But  its  enumeration 
of  offenses  doe*  not  include  all  crimes 
■gainst  the  United  States,  does  not  include 
the  one  under  review,  and  it  ia  hence  con- 
tended that  the  procedure  preacribed  does 
not  apply  to  the  crimes  tot  enumerated, 
and  therefore  does  not  apply  to  the  crime 
under  review.  In  other  words,  it  is  con- 
tended that  tbe  procedure  prescribed  is  com- 
plementary only  to  the  crimes  deflned  and 
baa  no  broader  application,  leaving  all  oth- 
er crimes  to  b.  governed  by  S  1024  of  the 
Revised  Statutes  (U.  S.  Comp.  SUt.  1901, 
p.  720). 

It  ia  establiahed  that  the  courts  of  the  tcr- 
ritoriea  may  have  such  jurisdiction  of  cases 
arising  under  the  Constitution  and  laws  of 
the  United  SUtes  as  is  vested  in  the  circuit 
[lOS]  and  district  eourts,  but  this  does 
not  make  them  circuit  and  district  courts  :)f 
tba  United  State*.  It  bo*  been  hnoe  d*- 
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cided  that  the  manner  of  impaneling  grand 
juries  prescribed  for  tlie  circuit  and  district 
courts  does  not  tpply  to  the  territorial 
courts.  Reynolds  v.  United  States,  SS  U. 
S.  145.  1G4,  26  L.  ed.  244,  240.  See,  as  to 
trial  juries,  Clinton  v.  Englebrecht,  13  Wall. 
434,  20  L.  ed.  6G9.  In  the  latter  case  it  was 
said  "that  the  whole  subject-matter  of 
jurors  in  the  territories  is  committed  to  ter- 
ritorial r^ulation."     (p.  446.) 

This  principle  was  applied  to  tlte  mode  Of 
challenging  petit  jurors  (Miles  v.  United 
SUtes,  103  U.  8.  304.  26  L.  ed.  481);  to 
give  defendants  the  right  to  separate  trials 
and  for  the  regulation  of  peremptory  chal- 
lenges to  jurors  (Cochran  r.  Unitad  States 
[circuit  court  of  appeals,  eighth  cirenitl, 
77  C.  C.  A.  432,  147  Fed.  200,  207).  In 
FiUpatrick  v.  United  SUtes,  178  U.  B.  304, 
307,  308,  44  L.  ed.  1078,  108U,  1081,  20  Sup. 
Ct.  Bep.  044,  it  was  said  that  the  laws  of 
Or^on  must  be  looked  to  for  tbe  requisites 
of  an  indictment  for  murder,  rather  than 
the  rules  of  the  common  tan.  And  this  by 
virtue  of  the  act  providing  a  civil  govem- 
ment  for  Alaska,  presently  referred  to.  See 
also  Tliiede  v.  Utah,  1S9  U.  S.  BIO,  40  L. 
ed.  237,  18  Sup.  Ct.  Rep.  62. 

In  the  case  at  bar  there  is  direct  legisla- 
tion by  Congress.  Does  the  principle  apply 
in  such  easel  The  first  legislation  for 
Alaska  was  an  act  of  May  17,  1884,  entitled, 
"An  Act  Providing  a  Civil  Government  for 
Alaska,"  g  7  of  which  was  ss  follows:  "That 
the  general  laws  of  the  state  of  Oregon  now 
in  force  are  hereby  declared  to  b«  the  law 
in  said  district  so  far  as  the  same  may  be 
applicable  and  not  in  conflict  with  the  pro- 
visions of  this  act  or  the  laws  of  the  UniUd 
States."  23  Stat,  at  L.  26,  20,  chap.  63. 
But  what  constitutes  conflictt  Mere  dif- 
ference, the  court  of  appeals  decided,  citing 
Kie  V.  United  States,  27  Fed.  3S1,  3S«. 
That,  however,  depends  upon  the  purpose. 
Congress  was  l^islating  directly  tor  Alas- 
ks;  manifestly  intended  to  distinguish  it, 
and  intended  the  laws  of  Oregon  to  be  ita 
laws,  regardiiig  them  as  more  suitable  to  ita 
conditions  [103]  than  general  laws  deter- 
mined by  of  addreased  to  different  condi- 
tiona.  See  United  State*  y.  Pridgeon,  1B3 
U.  S.  48,  38  L.  ed.  631,  14  Sup.  Ct.  Rep.  74«. 
And  this  appears  to  have  been  ths  view 
taken  by  the  court  in  other  cases. 

In  Endleman  t.  United  States,  30  C.  C. 
A.  186,  07  U.  S.  App.  1,  SO  Fed.  460,  tb« 
laws  of  Oregon  were  referred  to  to  sustain 
an  indictment  to  which  a  demurrer  had  been 
Bled  cm  tbe  ground  that  it  contained  only 
one  count,  and  that  several  distinct  offenses 
were  charged  in  that  count.  The  case,  how- 
ever, may  be  said  to  bare  only  negativ» 
value  in  the  discussion.  It  referred  to  the 
Criminal  Code  as  eoostituting  the  law  of 
>S1  V.  8. 
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th  diitrict,  but  did  not  refer  to  or  baM  the 
dcciiion  oD  thftt  proriaiou  wbloh  required  an 
iidietttcnt  t«  ebarge  "one  crime  and  in  one 
hm  only."  The  Ikw  of  Or^on  neceiaarily 
n*  decided  to  be  controlling. 

la  JackEon  t.  United  States,  42  C.  C.  A. 
tfi.  1D2  Fed.  473,  477,  the  court  rewrted 
to  ft*  lawa  of  Or^on  to  determine  tbe  quali- 
leationa  of  grand  jurora,  eoDsidering  them 
u  applicable  under  the  organic  act  prorid- 
iif  a  civil  goTcmn-.ent  for  the  territorj. 

In  CorbuB  T.  Iconhardt,  61  C.  C.  A.  038, 
114  Fed.  10,  tbe  court  retuaed  to  appl; 
I  BfiS  of  tbe  Reriaed  SUtutea  (U.  S.  Comp. 
Stat  1001,  p.  U60},  which  providea  that  in 
■ctiona  bj  or  againat  executora  and  adminia- 
tratora  neither  part;  ahall  be  allo\ved  to  tes- 
tify a^inet  the  other,  and  applied  inatead 
the  law  of  Oregon  permitting  auch  testi- 
mony. And  thia  hj  virtue  of  the  proviaion 
of  the  act  alrcailjr  cited,  matting  the  Uwa  of 
Oregon  the  lawa  of  Alaaka. 

In  Ball  V.  United  Stjitea,  77  C.  C.  A.  308. 
14'  Fed.  32,  36,  :t  was  aaaigned  as  error 
that  the  trial  court  overruled  the  motion  of 
Ball  to  require  the  district  attorney  to  tur- 
aiih  him  a  list  of  all  of  the  witnease*  to 
be  produced  againit  him  on  the  trial,  in 
ucordance  with  g  1033  of  the  Revised  Stat- 
■t(*  <U.  8.  Comp.  SUt.  1001,  p.  722).  It 
waa  held  that  the  aection  applied  only  to 
the  trial  of  treason  and  capital  caaea  in  the 
eonrta  of  the  United  States.  The  court 
nid:  "^lie  present  case  waa  [104]  tried  in 
k  territorial  court  under  the  Fenal  Code  and 
Code  of  Criminal  Procedure  of  Alaalca. 
ThoM  Codea  contain  no  requirement  that  a 
list  of  witnessea  be  furnished  the  accused 
upon  demand  or  otherwise."  Thiede  v. 
Utah,  ISO  U.  8.  510,  615.  40  L.  ed.  237, 
!4I,  10  Sup.  Ct.  Itep.  6Z,  was  citei'.  a«  hold 
ing  that  j  1033  (U.  S.  Comp.  SUt.  ISOl, 
p.  722)  doei  not  control  practice  and  pro- 
cednre  in  territorial  conrta. 

Theae  cases  in  the  court  of  appeals  apply 
the  principle  of  tbe  eaaes  in  this  court, 
which  we  have  cited,  that  Congreas  by  ita 
legislation  inteada  always  special  regula- 
tiona  for  the  territoriea,  to  be  ezerciaed,  it 
may  be,  through  territorial  legislaturea,  or, 
aa  in  tbe  caae  of  Alaaka,  by  ""'''"g  the  lawa 
of  Oregon  tba  ws  of  AJaaka,  and  aubae- 
qnently  by  tbe  Code  enacted  for  that  terri- 

It  ia,  hawerer,  the  contention,  m  we  have 
seen,  that  tb«  limltationa  of  the  title  of  the 
AhsJfMi  Codea,  and  the  omission  from  them 
of  the  crime  under  review,  make  |  1024  (U. 
B.  Comp.  Stat  1001,  p,  720)  applicable-,  or, 
to  atato  it  differently,  make  |  41  of  the 
Code,  which  provided  that  "the  indictment 
■nat  charge  but  one  crime  and  in  one  form 
only,"  applicable  only  to  the  crime*  kad 
olTenaea  apecilMlIy  dtilned  in  tha  act  U 
M  Xi.  ad. 


it  be  true  that  there  ia  such  limitation,  it 
would  follow  that  if  the  lawa  of  Oregon 
were,  before  the  enactment  of  the  Codes, 
applicable  to  other  oBenaea  in  Alaaka,  they 
are  atill  applicable.  But  we  are  not  disposed 
so  to  limit  the  procedure  in  Alaska.  It  ii, 
aa  we  have  said,  very  complete  and  circum- 
atantial.  It  covers  every  step  in  a  criminal 
proceeding,  the  first  accusation,  arreet,  pre- 
liminary inquiry  of  guilt,  duties  of  officera 
and  magiatratea,  formation  of  grand  juriea, 
the  indictment,  trial,  and  its  conduct,  ver- 
dict, sentence,  and  judgment.  Tlie  reason 
given  for  denying  itB  application  seems  to 
us  not  adequate.  It  is  said  that  S  1024  (U. 
S  Comp.  SUt.  1901,  p.  720)  was  originally 
conUined  in  the  act  of  February  28,  1853, 
(10  SUt.  at  L.  161,  chap.  SO),  to  regulate 
the  feea  of  clerks,  marshals,  and  attorney* 
or  the  courts  of  the  United  States,  and  Snal- 
ly  became  g  823  of  the  Revised  SUtutea  (U. 
S.  Comp.  Stat.  1901,  p.  832),  and  by  it  made 
applicable  to  all  of  tbe  sUtea  and  [lOfi]  ter- 
ritories. And  it  is  said  that  the  purpose  of 
the  act  of  1853  aaA  iU  continuance  was  to 
prevent  the  officers  of  the  United  States 
from  increasing  '.heir  fees  by  filing  sepa- 
rate iudictmenU  when  the  offensea  might 
be  properly  charged  in  one.  But  such  a  gen- 
eral purpose  might  easily  be  considered  as 
yielding  to  the  special  provisions  for  Alaska 
expressed  in  the  lews  of  Oregon  and  de- 
clared to  be  the  law  of  Alaska,  and  in  tlie 
repetition  of  the  provisions  of  those  laws  in 
tha  Code  of  Alaska,  that  hut  one  offense 
shall  be  charged  in  the  indictment.  We 
cannot  suppose  that  tbe  purpose  of  regulat- 
ing the  fees  of  officers  was  more  essential 
and  dominant  than  that  special  provision, 
to  have  no  effect  aa  to  tbe  great  body  of 
crimes  of  ordinary  and  everyday  commission 
defined  in  the  Code,  and  yet  apply  to 
offenses  less  frequent. 

By  an  act  of  the  territorial  legislature, 
approved  April  26,  1913,  j  43  was  amended 
ao  as  to  permit  the  joinder  of  two  or  more 
offenses  or  Crimea  of  the  same  class  in  one 
Indictment  in  separate  counta,  and  it  ia 
hence  contended  by  the  government  that  tbe 
act  makes  valid  the  indictment  in  the  cass 
at  bar.  It  is  therefore  insisted  that  "the 
only  reault  of  a  reversal  will  therefore  be 
that  petitioner  will  be  retried  under  the 
preaent  indictment,  or  under  a  new  indiat- 
nent  identical  in  form."  If  the  trial  court 
erred,  it  is  further  insisted,  the  error  boa 
become  immaterial. 

We  are  not  disposed  to  give  the  act 
retroapective  operation,  so  as  to  give  valid- 
ity tn  Indictnii-nta  found  before  its  enact- 
ment, assuming  for  the  argument's  sake 
that  it  could  have  been  given  such  opera- 
tion. The  evil  ..f  so  considering  it  is  mani- 
fest.   Petition>r  atood  on  his  demurrer  in 
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reliuM  upon  the  than-eziating  Uw,  kud 
tault  euiDOt  b«  imputed  to  bim  for  doing 
M.  Hftd  the  law  been  different  hia  plead- 
ing might  have  been  diffen.nt,  and  inateaJ 
of  lubmitting  to  judgment  he  might  hftve 
contested  the  cbarges  against  him.  Tbii  ii 
certainty  a  lubstaiitial  right.  The  govern- 
ment [106]  seems  to  urge  that  he  was  in 
fault  for  not  contesting  the  charges,  and  bj 
not  doing  so  took  all  chances  of  the  change 
of  the  law,  and  that  besides,  it  is  urged,  he 
received  no  greater  sentence  than  most  have 
been  imposed  on  a  conviction  of  one  crime 
only,  as  the  minimum  sentence  under  g  6209 
{U.  S.  Comp.  SUt.  IBOl,  p.  3497)  ii  Ave 
Tears.  It  ia  contended  that  the  principle  tliat 
one  good  count  wilt  support  a  judgment  ia 
applicable.  But  this  overlooks  the  right  of 
petitioner  to  have  defended  against  the  in- 
dictment,— tbe  right  which,  we  repeat,  he 
did  not  lose  b;  pleading  ita  detects  under 
the  then-existing  law. 

It  is  contended  by  petitioner  that  the 
trial  court,  in  imposing  sentence  and  judg- 
ment upon  him,  denied  him  the  constitution- 
al right  of  trial  bj  jury,  and  that,  the 
offenaes  charged  against  him  being  felonies, 
he  was  without  power  to  waive  a  jury  trial. 
Of  this  contention,  we  are  not  required  to 
express  opinion,  having  found  the  indict- 
ment against  him  insufficient. 

Judgment  reversed  and  cause  remanded 
to  tbe  District  Court  for  the  District  of 
Alaska,  Division  No.  1,  with  directions  to 
sustain  the  demurrer  to  the  indictment 


E.  FINLEY  JOHNSON. 
(Sec  S.  C.  Reporter's  ed.  106-118.) 

Judges  —  llsblllt;  tor  acts  —  PhlUpplnv 

supreme  court. 

1.  The  American  doctrine  of  immuni^  of 
judges  from  suit  because  of  their  judicial 
acts  protects  a  justice  of  the  supreme  court 
of  tbe  Philippine  Islands  against  a  auit 
to  recover  damages  upon  tbe  alleged 
grounds  that,  without  jurisdiction,  he  en- 
tered a  judgment  against  the  plaintiff, 
contrary  to  an  order  of  the  full  court,  and 
made  a  false  statement  of  fact  in  the  opin- 

Note. — On  liability  of  judicial  officer  to 
civil  action  for  acts  of  judicial  nature — 
see  notes  to  Austin  v.  Vrooman,  14  L.R.A. 
138;  Thompson  v.  Jackson,  27  L.R.A.  92; 
and  Broom  v.  Douglass,  44  L.R.A.  (N.S.) 
164. 

On  effect  of  bad  motive  to  make  action- 
able the  acts  of  a  judge  without,  or  in 
excess  of,  jurisdiction — see  note  to  State 
ex  ral.  Dumer  v.  Hucsin,  92  LJLA.  721. 
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ion  by  which  the  full  court  ratified  the 
change,  and  inserted  in  tbe  minion  of  the 
full  court  in  a  second  suit  various  falac 
statements,  including  one  attributing  to 
the  first  judgment  an  effect  that  it  could 
not  have  in  tbe  circumstances, — all  witb 
full  knowledge  and  intent  to  injure  the 
plaintiff,  as  appears  from  an  Inspeetioi      ' 


[For  other  cases,   see  Jadaea,   V.,   Id   Dlanet 

Sup.  a.  1908.1 
Judrea  —  liability  for  acta  —  Phlllppliw 

supreme   court. 

S.  No  implication  that  a  justice  of  the 
supreme  court  of  the  Philippine  Island! 
shall  be  liable  for  a  judgment  rendered  in 
bad  faith  can  be  deduced  from  tbe  provi- 
sions of  g  9  of  act  No.  190  of  tbe  Philippine 
Commission,  that  "no  judge,  justice  of  the 
peace,  or  assessor  shall  be  liable  to  a  civil 
action  for  tbe  recovery  of  damages  by  rea- 
son of  any  judicial  action  or  judgment  ren- 
dered ti;  bim  in  good  faith  and  within  tbe 
limits  of  his  legal  powers  and  jurisdiction." 
[For  otber   cases,  see  Judges,    V-   In    Dtvstt 

Sup.  a.  190ai  *^ 


INo.  308.] 


IN  ERROR  to  the  Supreme  Court  ol  Um 
Philippine  Islands  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  First  Instance  of  Manila,  sus- 
taining a  demurrer  to  and  dismissing  a 
suit  against  a  justice  of  the  Supreme 
Court.    On  motion  to  affirm,  affirmed. 

See  same  case  below,  21  Philippine,  SOO. 

Tbe   facta   are    stated    in    the   opinion. 

Uessrs.  Henry  W.  Van  Drke,  Cbarlea 
A.  Douglan,  and  Hugh  H.  Obear  aub- 
roitted  tbe  cause  for  plaintiff*  in  error. 
Mr,  Thomas  Rufflu  wason  the  brief. 

Messrs.  A.  B.  Browne,  Alexander  Brit* 
(on,  W.  A.  KIncald,  and  Brana  Browne 
submitted   tbe  cause  for  defendant  in  et> 


Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court; 

This  is  a  suit  brotight  by  the  plaintiffs 
in  error  against  a  Justice  of  tbe  supreEM 
court  of  the  Philippine  Islands.  Its  all*- 
gations,  much  abridged,  are  aa  followai 
The  plaintiff  Aliua  bad  a  judgment,  in  causa 
No.  3274,  declared  to  be  a  first  lien  upon 
two  stores,  among  other  things,  of  Martinei, 
widow  of  Soler,  and  Rin,  the  judgment  debt- 
ors i  the  sheriff  levied;  two  Solers,  sons  ot 
Martines,  demanded  that  the  sheriff  dismisa 
the  levy  aa  they  were  ownera  of  the  stoek 
levied  upon;  the  plaintiff  Alzua  gave  the 
sheriff  a  bond,  on  October  14,  190S,  and 
thereupon  the  sheriff. proceeded  to  advertiM 
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■id  h11  die  property  coDCemed.  On  the 
MDt  October  14  tbe  tboTe-mentioned  Solen 
bionitit  flOS]  auit  [No.  4017}  Bgainst  the 
■tfriff  tnd  the  pTwent  pl&intiff,  AIeub,  ki- 
ttling thkt  the  Solera  owned  knd  were  eotl- 
tM  to  poBocBBion  of  the  property,  and  pray- 
ligfarui  injunction  mai  damages.  The  trial 
court  decided  for  the  sheriff  and  Alzua  and 
tbe  Solera  appealed  to  the  supreme  court. 
On  March  27,  1907,  tiiat  court,  including 
the  defendant,  affirmed  the  decision,  poat- 
foning  a  itatement  of  the  groundi,  and 
wdered  judgment  in  twenty  days  and  a  re- 
toTB  of  the  record  ten  days  thereafter.  The 
ttnn  ended  on  Harch  31.  In  vacation,  on 
April  8,  the  defendant,  without  consulting 
Dm  other  judges,  changed  the  judgment  la 
•Srmance  to  one  of  reversal,  and  gave 
orders  accordingly;  lo  that  on  July  29  the 
ncord  was  returned  to  the  court  below  with 
judgment  reveraed.  The  defendant  then 
pepared  a  decision,  filed  September 
vhieh  was  signed  by  Ave  justices,  including 
tbe  defendant,  and  with  intent  to  inji 
ilnia  falsely  stated  therein  that  the  Solers 
were  preferred  creditors  of  Martinei  and 
Eta,  well  Icnowing  that  they  alleged  them- 
■thes  to  be  owners,  and  that  Martinez  and 
Ko  were  not  parties  to  the  suit,  and  could 
Ht  be  bound  by  the  decision.  Xo  final 
jndgment  lias  been  rendered  in  tlie  rause. 

On  August  22,  1007,  the  Solers  brought 
iDothcr  suit.  No.  S71S,  against  the  sheriff. 
Alma,  her  husband,  and  the  other  ohligoia 
oa  Um  bond  given  to  the  sheriff,  to  which 
Martinez  and  Riu  afterwards  were  made 
parties,  alleging  that  the  Solera  had  a 
ferred  credit  in  the  previously  mentioned 
property.  On  November  29,  the  court  dis- 
■ussed  the  suit  as  to  all  but  Martinei,  who 
mnf eased  liabili^,  and  entered  judgment 
sgainat  her.  The  Solers  appealed  to  tlie 
mprone  court  and  the  case  waa  submitted 
to  six  jndges,  including  the  defendant.  The 
defendant  prepared  a  decision,  and,  with  in- 
tent to  injure  the  plaintiff,  set  forth  further 
&lse  statements,  viz.:  that  in  the  demand 
OB  the  sheriff  tliat  he  dismiss  the  levy,  the 
guardian  ad  litem  at  the  Solers  alleged  that 
their  claim  was  a  [109]  preferred  claim, 
wJiereas  they  claimed  as  owners  and  part- 
ners; that  the  supreme  court  had  decid- 
ed in  the  former  auit.  No.  4017,  that 
the  Solers  had  a  preferred  credit  for 
P.  0,868.29,  whereas  the  defendant  knew 
that  the  decision  in  4017  had  not  been 
f  leaded  or  put  in  evidence;  that  the 
eanae  No.  6710  was  brought  upon  the 
hmd  for  the  above  sum  together  with 
damages,  etc.,  P.  11,068;  the  defendant, 
knowing  that  the  sheriff,  acting  sheriff, 
Martinez,  and  Riu  were  also  defendants,  and 
that  the  first  named  sum  alone  was  in  issue 
and  no  damages  proved:  that  the  eauM  No, 
■•  2<.  •«. 


6710  waa  instituted  on  Oetober  1,  1007,  well 
knowing  that  it  waa  begun  on  August  22, 
befpre,  not  after,  the  last  decision  (of  Sep- 
tember 14)  in  the  former  case;  that  the 
record  in  No.  5710  ahows  that  the  bond  was 
given  to  the  sheriff  after  issue  of  an  injunc- 
tion in  No.  4017,  whereas  it  does  not;  and 
finally  that  the  sureties  on  the  bond  had 
bound  themselves  thereby  to  respond  to  the 
Solers  for  the  amount  of  the  claim  that  the 
Solers  had  against  Martinez  and  Riu,  where- 
as the  bond  was  given  to  the  sheriff,  and 
the  Solers  were  not  parties  to  it. 

The  declaration  goes  on  to  all^e  that 
with  the  same  intent  the  defendant  did  not 
discuss  the  actual  questions  or  evidence; 
that  he  obtained  tlie  signatures  of  the  other 
judges  upon  bis  representation  that  the  de- 
cision set  forth  an  impartial  and  fair  state- 
ment of  the  case,  he  knowing  the  contrary; 
and  further,  that  Justice  Elliott,  who  sat 
at  the  hearing,  did  not  sign  the  decision, 
and  was  not  informed  of  it.  It  further  al- 
leges that  defendant  omitted  the  names  of 
Martinez  and  Riu,  and  directed  the  clerk  to 
enter  judgment  against  the  other  defendanta 
only,  knowing  who  were  parties  and  what 
had  been  the  judgment  below.  Thereafter, 
on  February  8,  ISIO,  pursuant  to  the  deci- 
sion and  defendant's  orders,  judgment  waa 
entered  against  Alzua  and  three  others  for 
P.  11,088,  with  interest,  on  the  ground  that 
the  Solers  were  creditors  of  Martinez  and 
Riu,  and  preferred  to  Alzua;  although,  it  is 
said,  Martinez  [110]  and  Riu  were  absolved 
by  the  judgment.  Averments  are  reiterated 
that  the  defendant  performed  all  the  acts  al- 
leged in  relation  to  Nos.  4017  and  07I» 
wrongfully,  witli  intent  to  injure  the  plain- 
tiff, with  knowledge  of  the  facts  set  forth, 
and  that  such  knowledge  appears  from  in- 
spection of  the  decisions  in  Nos.  4017  and 
5719.  Execution  issued,  and  the  present 
plaintiffs  paid  the  judgment  in  6710,  but 
to  do  so  had  to  sell  their  property  at  a 
great  sacrifice.  The  plaintiffs  therefore 
seek  judgment  for  the  actual  value  of  the 
Qroperty  sold,  the  income  that  would  have 
been  realized,  and  punitive  damages;  P. 
IIS.OOO  in  all.  A  demurrer  to  the  declara- 
tion was  sustained-  hy  both  courts  below, 
and  the  plaintiffs  being  unable  to  better 
their  caae  by  amendment,  judgment  was  en- 
tered and  the  complaint  dismissed. 

Abridged  once  more,  this  complaint  ia 
that  the  defendant,  without  jurisdiction,  en- 
tered a  judgment  against  the  plaintiff,  con- 
trary to  an  order  of  the  full  court ;  and,  in 
the  opinion  by  which  the  full  eonrt  ratified 
the  change,  made  a  false  statement  of  fact; 
that  in  the  (pinion  of  the  full  court  in  a 
secord  suit  he  inserted  variona  false  state- 
ments, including  one  attributing  to  the  first 
judgment  an  effect  that  it  could  not  bave 
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In  Uia  elrcumttaDCM,  all  witb  full  koowledse 
uid  Intent  to  injure  the  plaintiff,  which 
knowledge  appeare  from  inspection  of. the 
opfnioiu.  and  that  the  plaintiff  had  to  pay 
the  eecond  jadgmeiit  at  a  aaerifice. 

It  is  apparent  that  then  are  other  diS- 
cultiee  beaide  the  inunnnity  of  the  judge 
in  the  vajr  of  meh  a  suit.  In  the  tint  place 
the  aupreme  court  of  the  Fhilippioee  de- 
cidei  that  the  Judge  had  JurUdiction  to 
make  the  change, — a  matter  of  local  ad- 
rainiitration  on  which  we  :,hanld  be  Tery 
■low  to  revile  tbe  judgment.  Gray  t.  Taylor, 
SST  U.  8.  61,  67  L.  ed.  413,  3S  Sup.  Ct. 
Rep.  ISB;  Fox  t.  Haarrtiek,  166  U.  6.  674, 
078,  8B  L.  ed.  ST6,  S78,  16  Eup.  Ct  Rep.  457. 
Next,  the  judges,  on  inipection  of  the  opin- 
ioDB  and  records  which  they  r^ard  aa  in- 
corporated in  the  complaint,  and  for  which 
they  were  reaponaible  by  their  aaaent,  are 
of  opinion  that  the  atatementa  in  the  form- 
er iqiinions  were  [III]  correct  and  that  the 
decisions  were  right,  and  of  course  reject 
tbe  anggeetion  that  they  were  deceived  when 
they  rendered  the  Judgments.  It  might  be 
added  that  the  complaint  hardly  itiakee  it 
clear  that  any  of  the  alleged  miistatements, 
some  of  which,  at  least,  were  irrelevant  to 
the  result,  were  the  determining  causes  of 
th«  judgment  of  which  the  plaintiff  com- 
pUi... 

But,  howerer  It  may  be  as  to  the  matters 
that  we  have  stated,  we  regard  it  as  funda- 
mental that  the  immunity  of  the  defendant 
from  this  suit  is  the  same  as  that  of  judges 
in  tbe  United  States,  which  is  established 
beyond  dispute.  Bradley  r.  Fisher,  13  Wall. 
836,  EO  L.  ed.  6M;  Randall  v.  Brigham,  7 
Wall.  623,  19  L.  ed.  266.  Whatever  may 
have  been  the  Spanish  law,  this  is  a  prin- 
ciple so  deep  seated  in  our  system  that  we 
should  regard  it  as  carried  into  the  Philip- 
pinee  by  implication  as  soon  as  we  estab- 
lished  courts  in  thoee  islands.  Acta  of 
Philippine  Commission  Noa.  130,  222.  Act 
of  Congress  of  July  1,  1902,  chap.  1369, 
H  1.6,32  Stat,  at  L.6S1.  693.  Reasons  some- 
what analogous  to  those  adverted  to  In  Car- 
rtngton  v.  United  BUtes,  208  U.  B.  1,  7,  62 
L.  ed.  367,  368,  28  Sup.  Ct.  Rep.  203,  make 
the  rule  perhaps  mor»  important  in  tbe 
Philippines  than  it  ia  here.  It  is  true  that 
in  act  No.  190,  |  9,  of  the  Philippine  Com- 
mission (1901),  it  is  provided  that  "no 
judge,  justice  of  the  peace,  or  assessor  shall 
be  liable  to  a  civil  action  for  the  reeovery 
of  damages  by  reason  of  any  judicial  action 
or  judgmat  rendered  fay  him  in  good  faith, 
and  within  the  limits  of  his  legal  powers 
and  jurisdiction;"  and  it  Is  argued  that 
this  importa  that  any  judge  shall  be  liable 
for  a  Judgment  rendered  in  bad  faith.  But, 
without  considering  the  question  of  power, 
we  are  of  opinion,  for  tbe  reaaona  to  which 
14« 


we  have  referred,  that  this  shonld  not  be 
construed  to  convey  such  an, implication,  at 
least,  as  to  judges  of  tbe  supreme  eourt. 
The  section  is  shown  to  have  had  in  mind 
inferior  judges  and  the  like  by  ita  mention 
of  justicee  of  the  peace  and  assessors,  as  to 
whom    a    different    rule    has    been    held    to 

[112]  We  think  It  msnifest  that  the 
question  on  which  the  decision  of  this  cause 
depends  needs  no  further  argument,  mad 
that  the  Judgment  should  be  affirmed. 

Judgment  affirmed. 


MISSOURI,  KANSAS,  &  TEXAS  RAIL- 
WAY COMPANY  OF  TEXAS  and  Amer- 
ican Sure^  Company  of  New  York,  Peti- 

UNITBD-  STATES. 

[Bee  B.  C.  Reporter's  ed.  Il£-ie0.) 

Master  and  aervant  —  Federal  regnl*- 
tlon  of  carriers  —  hoars  ot  service  ^ 
number  ot  penalties. 

J.  A  separate  penalty  ia  incurred  for  each 
railway  employee  kept  on  duty  for  more 
than  sixteen  consecutive  hours,  contrary  to 
tlie  hours  of  service  act  of  March  4,  1907 
(34  SUt.  at  L.  141G,  chap.  2939,  U.  S.  Camp. 
Stat.  Supp.  ISll,  p.  1321),  by  reason  of  the 
same  delay  of  a  train,  luiji  statute  making 
the  carrier  which  permits  "any  employee"  to 
remain  on  dut^  in  violation  of  its  terras  lia- 
ble to  a  penalty  "for  each  and  every  viola- 
tion." 
(For  other  csks,  see  Usrter  and  Servant  I,  k, 

In  Digest  Sup.  Ct.  ISOS.] 
Master  nnd  servant  —  Federal  r^cnl** 

tlon   ot  carriers  — hours  of   aerrloe  — 

when  employees  are  on  dntj. 

2.  Employees,  though  inactive,  are  none 
the  less  on  duty  within  the  meaning  of  the 
hours  of  service  act  of  March  4,  1907, 
penalising  carriers  tor  keeping  their  em- 
ployees on  duty  for  more  than  sixteen  con- 
secutive hours,  where  they  are  under  or- 
ders,  liable  to  be  called  upon  at  any  mo- 


DlBflt    Bup.   Ct.    1 
Certiorari '—  to  circuit  courts  ot  appeals 

—  question  not  raised  below. 

3.  A  carrier  sued  under  the^ours  of  serv- 
ice act  of  Klarch  4,  1907,  for  keeping  em- 
ployees on  duty  for  more  than  sixteen  con- 
secutive hours,  cannot  ur^  upon  certiorari 
that  the  delay  of  tbe  tram  which  kept  the 
emploveea  b^ond  the  proper  time  was 
caused  by  a  defective  injector  that  was  not 
known  to  the  carrier,  and  could  not  have 
been    foreseen    when    the    employees    left    a 

Note. — On  certiorari  from  Federal  Su- 
preme Court  to  circuit  courts  of  appeals — 
see  note  to  United  Btatea  ▼.  Dickinson,  U 
Jh  ed.  U.  B.  711. 

■ai  V.  S. 
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(nsinal,  uid  tb«t  tbcrvfare,  bj  the  prorlao 
bis,  th«  Act  doei  not  Apply,  wbere  the 

non  WAB  Taised  only  by  ft  requeat  tn 
t  verdict  for  the  dBfendkat,  Mid  the 
tronble  might  hive  been  found  to  be  due 
to  the  eckreity  knd  bad  quality  of  tbe 
vitcr,  which  ifaa  well  known. 
ir<r  other  cawa,  lee  CertlOraTl,  II.,  In  Digest 

BDp.  Ct.   1*08.] 
Trial  —  proTlnce  of  conrt  Mid  Jnrj  ^ 

tmoant  of  pen»Ity. 

4.  The  judge,  not  the  jnry,  ii  to  determine 
tile  amount  of  the  penalty  to  be  impoaed 
aider  the  boars  of  eerTlce  act  of  March  4, 
IMI,  *hen  a  carrier  keepa  employeoa  on 
dutj   for    more    than    lixteen    coneecutiva 

Ifor  otlier  case*,  ace  Trial,   VI.  c.  In  Dlaeat 

Sip.  CI.   IBOSlj 

[No.  439.] 


ON  WRIT  of  Certiorari  to  tbe  United 
State*  Circuit  Court  of  AppeaU  lor 
"u  Fifth  Circuit  to  review  a  judgment 
■tich  affirmed  a  judgment  of  tbe  Dii- 
tiict  Court  for  tbe  Eaatern  District  of 
Teiu,  is  favor  of  the  United  SUtes  in  two 
niu  to  recover  pcnaltiea  for  violation  of 
til  houn  of  service  act.     Affirmed. 

Tht  tacts  are  stated  in  tbe  opinion. 

^txn.  jros«ph  M.  Bryson  and  Cecil 
H.  Smith  submitted  tbe  cause  for  peti- 
iiVBrn.  Uesers.  Alexander  8.  Coke  and  A. 
H.UEKaigbt  were  on  the  brief: 

The  act  of  requiring  or  permitting  mcm- 
'•1  irf  a  train  crew,  who  go  on  duty  at  the 
Nne  time  and  off  duty  at  the  same  time, 
^  'orfc  overtime,  is  single,  and  but  one 
P<»»lty«m  b«  recovered  (or  it.  The  author- 
■tHi  m  analogous  questions  clearly  sustain 
thii  contention. 

flsltimore  &  0.  8.  W.  R.  Co.  t.  United 
Statet,  ISO  U.  S.  94,  56  L.  ed.  384.  31  8up. 
*^  Rep.  SeS;  Missouri,  K.  ft  T.  R.  Co.  t. 
8t»te,  —  Tei.  Civ.  App.  —,  97  8.  W.  724; 
P«rt*r  T.  Dawson  Bridge  Co.  167  Pa.  307, 
•TAtl.730;  Central  R.  Co.  v.  Green.  86  Pa. 
*^^.  !T  Am.  Rep.  718;  Hill  v.  Williams,  14 
%.  t  R.  287 ;  People  v.  Fpencer,  201  N.  Y. 
"MH  N.  E.  614,  Ann.  Css.  lOIZA,  818; 
ftnrgii  V.  Spoftord,  46  N.  Y.  446:  Fisher  y. 
""  ITork  C.  &  H.  R.  R.  Co.  4B  N.  Y.  644; 
<^  T.  Paul,  175  N.  Y.  328,  87  N.  E.  6S8; 
Crifflu  V.  Interurban  Street  R.  Co.  179  N. 
l^'  <M,  72  N.  E.  613;  State  Bd.  of  Phdr- 
■mt  t.  Bellinger,  138  App.  Div.  12.  122  N. 
'■  Supp,  651;  Apothecaries  Co.  t.  Jones 
[1»!]  ]  Q.  B.  SB,  5  Reports,  101,  67  L.  T. 
"•  8-  877,  41  Week.  Hep.  267.  17  Cox  C.  C. 
'H.6T  J.  P.  66;  Parks  v.  NaebtiUe.  C.  t  8t. 
L  R.  Co.  IS  Lea,  1,  49  An.  Rep.  66S;  Wash- 
^n  T.  Mlnroy,  7  John*.  184 :  8UU  v.  Wis- 
•Win  C.  R.  Co.  183  Wis.  478,  113  N.  W. 
<■  L.  ed.  10 


962,  14  Ann.  Cu.  1061;  Ceatnl  B.  Co. 
*.  Green,  86  Pa.  427,  tJ  Am.  Sep.  71B) 
12  Cyc.  Z8S;  22  Cye.  3S3;  25  Cye.  61;  I 
Bishop,  New  Crim.  Law,  |  799,  p.  419, 
I  1061;  Bishop,  SUtatory  Crimes,  |  1121. 

This  principle  has  been  applied  in  tbe 
following  cases,  among  others,  in  eaeh  of 
which  the  act,  though  involving  two  or 
more  persons  or  things,  was  held  to  con- 
stitute  t  single   offense: 

Crepps  T.  Durden,  Cowp.  pt.  E,  p.  640; 
Reg,  V.  Giddins,  Car.  ft  M.  634;  Clem  v. 
State,  42  Tnd.  420,  13  Am.  Rep.  360;  Holies 
V.  United  States,  3  MacArth.  370,  X  Am. 
Rep.  106;  United  States  v.  Patty,  2  Ved. 
664;  United  States  t.  Scott,  74  Fed.  213; 
Hurst  V.  State,  86  Ala.  604,  11  Am.  St. 
Hep.  7B,  6  Bo.  120;  Ben  v.  State,  22  AU.  9, 
68  Am.  Uec.  234;  Westtall  t.  State,  4  Ok. 
App.  834,  62  8.  E.  568;  Peck  v.  State,  64 
Tex.  Crim.  Rep.  81,  111  8.  W.  1019,  16 
Ann.  C.^».  583 ;  Scott  v.  State,  46  Tex.  Crim. 
Rep,  305,  81  S.  W.  050;  State  v.  Warren, 
77  Md.  121,  3S  Am.  St.  Rep.  401,  26  AtL 
EDO;  State  V.  Nelson,  29  Me.  329;  Woodford 
V.  People,  62  N.  Y.  117,  20  Am.  Rep.  464; 
Gordon  v.  State,  46  Ohio  St.  607.  0  LMJl. 
749,  23  N.  E.  63.  See  also  Muckenfuss  v. 
State,  55  Tex.  Crim.  Rep.  220,  20  L.RA. 
(N.S.)  783,  131  Am.  St.  Rep.  813,  116  B.  W. 
51,  16  Ann.  (^ as.  763;  State  v.  Hennessey,  23 
Ohio  St.  339,  13  Am.  Rep.  263;  Smith  v. 
State,  69  Ohio  St.  360,  62  N.  E.  826;  State 
v.  E^lesht,  41  Iowa,  674,  20  Am.  Rep. 
612;  Com.  v.  Crowell,  22  Ky.  L.  Rep.  1182, 

80  S.  W.  170;  State  v.  Batson,  108  Ln.  47!l, 
32  So.  478;  Ward  v.  State,  90  Miss.  249, 
43  So.  466;  State  v.  Douglas,  26  Nev.  106, 
00  Am,  St.  Rep.  088,  66  Pac.  802;  People  t. 
Adam^  17  Wend.  476;  State  v.  Clark,  46 
Ur.  140,  80  Pac.  101;  Cornell  v.  State,  104 
Wis.  627,  80  N.  W.  746;   State  t.  Stavena, 

81  Vt.  464,  70  Atl.  1060. 
A  member  of  a  train  crew  while  not  actu- 
ally engaged  in,  or  having  a  duty  to  perform 
in  connection  with,  the  movement  of  his 
train,  his  time  being  at  his  disposal,  is  off 
duty  within  the  meaning  of  tbe  hours  of 
service  act. 

United  States  v.  Denver  ft  B.  O.  B.  Co. 
107  Fed.  629;  Atcbiaon,  T.  ft  S.  F.  B.  Co.  v. 
United  States.  100  G.  C.  A.  634,  177  Fed. 
118;  United  States  v.  Illinois  C.  R.  Co.  180 
Fed.  630;  United  States  v.  CbicSKo,  M.  ft 
P.  S.  R.  Co.  196  Fed.  783;  United  States  r. 
Kansas  City  Southern  R.  Co.  189  Fed.  471; 
United  States  v.  Chicago,  M.  ft  P.  8.  R.  Co. 
107  Fed.  624. 

The  failure  of  an  injector,  caused  by  im- 
pure water,  where,  owing  to  a  protracted 
drouth,  water  cannot  be  procured  that  will 
not  foam  and  thus  cause  injector  failures. 
Is  an  unavoidable  accident  within  tbe  mean- 
ing of  th9  hours  ol  service  net 
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Dnltcd  BUt«g  t.  Kiium  City  Sonthani 
R.  Oo.  180  Fed.  471;  United  SUt«s  t.  Eui- 
■u  City  Southeni  R.  Co.  121  C.  C.  A.  13S, 
202  Fed.  828. 

Suits  bj  the  goTernineiit  for  perulties 
under  the  hours  of  aervice  Kct  kre  actioni 
kt  law  for  debt,  and,  aa  lueb,  are  civil  suits. 

H^ner  v.  United  SUtes.  213  U.  S.  103, 
S3  L.  ed.  720,  27  L.R-&.(N.8.)  739,  29  Sup. 
Ot  Rep.  474,  ie  Ann.  Cms.  060;  United 
States  V.  Atlantic  Coast  Line  R.  Co.  182 
Fed.  286;  United  States  t.  St  Ixiuia  South- 
weMern  R.  Co.  384  Fed.  32;  United  8Ute« 
T.  Sioux  City  Stock  Yards  Co.  B2  C.  C.  A. 
678,  107  Fed.  120;  United  SUtee  v.  Kansas 
City  Southern  R.  Co.  121  C.  C.  A.  136,  202 
Fed.  828. 

In  a  eivil  auit,  where  the  dsmasee  or  pen- 
alties are  not  made  certain  and  fixed  by  tbe 
t«nns  of  ft  contract  or  statute,  the  court, 
upon  request,  should  submit  to  the  jury  tbe 
question  of  assessing  the  damages  o ;  penal- 

Renner  t.  Marshall,  1  Wheftt.  218,  4  L.  ed. 
74;  Aurora  r.  West,  7  Wall.  104,  10  L.  ed. 
SO;  Armstrong  t.  Carson,  2  Dall.  302,  1 
L.  ed.  301,  Fed.  Gas.  No.  043;  Kennon  t. 
Gilmer,  131  U.  S.  22,  33  L.  ed.  110,  0  Sup. 
Ct  Sep.  696;  Haines  v.  Darling,  00  Mich. 
47,  67  N.  W.  1081 ;  McDaniel  *.  Gate  City 
Gaslight  Co.  70  Qa.  68,  3  S.  K.  683. 

Assistant  Attorney  General  Denlson  sub- 
mitted the  cause  for  respondent: 

Tbe  question  whether  separate  penalties 
are  t«  be  imposed  for  every  employee  who  la 
worked  over  hours  is  exclusively  a  question 
ot  construction  of  the  statute  involved,  and 
this  statute  clearly  so  intends. 

Baltimore  k  0.  S.  W.  R.  Co.  v.  United 
SUtes,  220  U.  S.  94,  6S  L.  ed.  384,  31  Sup. 
Ct.  Rep.  308;  Chicago  k  A.  R.  Co.  v.  People, 
82  III.  App.  679 ;  Com.  v.  Cooke,  60  Pa.  201 ; 
O'Neil  V.  Vermont,  144  V.  S.  323,  SO  L.  ed. 
450,  12  Sup.  Ct.  Rep.  693;  People  v.  Spen- 
cer, 201  N.  Y.  10G,  04  N.  E.  614,  Ann.  Cas. 
1012A,  818;  People  v.  New  York  C.  R.  Co. 
13  N.  Y.  78;  Southern  R.  Co.  v.  State,  16S 
Ind.  613,  7B  N.  E.  272;  United  SUtes  v.  Chi- 
cago, M.  k  P.  S.  E.  Co.  107  Fed.  624; 
United  States  v.  Denver  ft  R.  O.  R.  Co.  197 
Fed.  629;  United  SUtes  v.  St.  Louis  South- 
western R.  Co.  106  C.  C-  A.  230,  184  Fed. 
28;  United  States  *.  Chicago  G.  W.  R.  Co. 
162  Fed.  776. 

The  crew  of  train  No.  622  were  "on  duty," 
within  the  meuiing  ot  the  act,  nineteen 
hours  and  forty  minutes. 

United  States  v.  Chicago,  M.  k  P.  S.  R. 
Co.  107  red.  S26;  United  States  v.  Denver 
4  R.  a.  R.  Co.  1B7  Fed.  820;  United  States 
V.  (%leago,  M.  ft  P.  S.  R.  Co,  lOG  Fed.  78S; 
United  States  v.  Kansas  City  Southern  R. 
Co.  I8«  Fed.  471;  United  States  T.  St 
14* 


Tbe  oanse  of  tbe  delay  to  train  No.  404 
was  not  within  the  exception. 

Gleeson  v.  Virginia  Midland  E.  Co.  140 
U.  S.  436,  35  L.  ed.  458,  11  Sup.  Ct.  Rep. 
869;  The  .Majestic,  166  U.  S.  375,  41  I.  ed. 
1039,  17  Sup.  Ct.  Hep.  607,  2  Am.  Neg. 
Rep.  282;  United  States  *.  Garbish,  222  U. 
S.  2S7,  GB  L.  ed.  190,  32  Sup.  Ct.  Rep.  77. 

Tbe  size  of  the  penalty  (within  the  maxi- 
mum) was  a  (lucation  tor  the  court,  and  not 
for  tlie  jury. 

AtcliiBon,  T.  ft  S.  F.  R.  Co.  v.  United 
States,  101  C.  C.  A.  140,  178  Fed.  18;  Boyd 
V.  United  States,  116  U.  S.  616,  29  L.  ed. 
746,  6  iSup.  Ct.  Rep.  524;  Chicago,  B.  ft  <j. 
R.  Co.  V.  United  States,  220  U.  S.  650,  6S 
L.  ed.  682,  31  Sup.  Ct.  Hep.  612;  Hepnor  ». 
Lnited  States,  213  U.  S.  103,  63  L.  ed.  720, 
27  L.K.A.(N.S.)  739,  20  Sup.  Ct.  Rep.  474, 
16  Ann.  Cbb.  060;  Haines  *.  Darling,  9» 
Micb.  47,  57  N.  W.  1081 ;  Johnson  v.  South- 
ern P.  Co.  190  U.  S.  1,  49  L.  ed.  363.  26  Sup. 
Ct.  Hep.  158,  17  Am.  N^.  Rep.  41E;  Leca 
V.  United  States,  150  U.  S.  470,  37  L.  ed. 
1150,  14  Sup.  Ct.  Rep.  163;  Missouri,  K. 
ft  T.  R.  Co.  V.  United  States,  101  C.  C.  A. 
143,  178  Fed.  15;  McDaniel  v.  Gate  City 
Gaslight  Co.  79  Ua.  68,  3  S.  E.  693;  OX:on- 
nell  V.  O'Leary,  145  Mass.  311,  14  N.  E. 
143;  United  States  v.  Zucker,  161  U.  S. 
475,  40  L.  ed.  777,  16  Sup.  Ct.  Rep.  641; 
United  SUtes  v.  Atlantic  Coast  Line  R.  Co. 
98  C  C.  A.  110, 173  Fed.  764;  United  SUtes 
v.  Southern  P.  Co.  162  Fed.  412,  157  Fed. 
469;  United  States  v.  Boston  ft  A.  R.  Co. 
16  Fed.  200. 

Hr.  Jnsties  Holmes  delivered  ths  opin- 
ion of  the  court: 

This  case  brings  up  two  euiU  that  were 
consolidated  and  tried  together,  both  being 
suiU  tor  penaltiea  under  the  hours  of  serv- 
ice act  of  Maich  4,  1007,  chap.  2030,  34  Stat. 
at  L.  141S,  U.  8.  Comp.  Stat.  Supp.  1011, 
p.  1321,  for  keeping  employee*  on  duty  for 
more  than  Bixt«en  consecutive  hours.  Tbe 
main  question  is  whether,  when  several  per- 
sons thus  are  kept  beyond  the  proper  time 
by  reason  of  the  same  delay  ot  a  train,  a 
separata  penalty  is  incurred  for  each,  or 
only  one  tor  all.  The  circuit  court  ot  ap- 
peals decided  for  the  goTemroent  without 
discussion. 

The  petitioner  cites  many  eases  in  favor 
of  the  proposition  that  generally,  when  one 
act  has  several  consequences  that  the  law 
seeks  to  prevent,  the  liability  is  attached 
to  the  act,  and  is  but  one.  It  argues  that 
the  delay  of  the  train  was  such  an  act,  and 
that  the  principle,  wbicb  is  a  vary  old  mm, 
applies.  Baltimwe  ft  0.  S.  W.  R.  Co.  v. 
Ml  U.  S. 
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Utited  SUtM,  220  U.  S.  04,  55  L.  ed.  384,  known.    See  Qleeion  t.  TiiginU  Hidlud 

11  S«p.  Ct.  Rep.  3(18.     But  anleaa.the  itkt-  R.  Co.  140  U.  S.  435,  35  L.  «d.  458,  11  Bup. 

■ti  nqnirca   a   different  view,  to   etil  th«  Ct.  Rep.  85S;  The  U»jestie,  IflS  U.  8.  37S, 

detifof  the  trkin  tbe  act  that  produced  th*  386,  41  L.  ed.  1039,  1043,  17  8np.  Ct.  Kep. 

■m^  ii  to  beg  the  question.     See  Memphii  GQT,  2  Am.  Neg.  Bep.  E8Z. 

4  C.  R.  Co.  T.  RecTCC,  10  Wall.  178,  IS  I-  The  lUtute  provides  for  ft  penalty  not  to 

td.  BOS;   Denny  t.  New  York  C.  R.  Co.  13  exceed  (£00.     It  is  vgued  that  the  amount 

Qmj,  481,   74  An.  Dec.  845.     The  statute  of  the  penalty  was  tar  the  jury,  the  proeeed- 

ms  aot  violated  b;  tlie  delay.     That  may  ing  being  a  civil  suit.     But  the  penalty  is  a 

knra  made  keeping  the  men  overtime  more  deterrent,    not   compensation.     The    [120} 

likely,  but  was  not  in  itself  wrongful  con-  amount  is  not  measured  by  the  ham)  to  th* 

dwt  pioad   hoc.       The   wrongful   act   was  employees,  but  by  the  fault  of  the  carricTr 

keeping  an  emplc^ee  at  work  overtime,  and  and,  being  punitive,  rightly  was  detErmined 

Uist  act  was  distinct  as  to  each  employee  by   the  judge.      United   States  v.   Atlantio 

n   kept.     Without    stopping    to    consider  Coast  Line  R.  Co.  08  C.  C.  A.  110,  173  Fed. 

wbetheT  this  argument  would  be  met  by  the  764,   771;    Atchison,   T.  &  S.   F.   R.  Co.  v. 

proviso  declaring  a  "delay"  in  certain  cases  United  States,  101  C.  O.  A.  140,  17B  Fed.  12, 

■ot  to  be  within  the  statute,  it  is  enough  Ifi. 

to  observe  that  there  is  nothing  to  hindei  Judgment  affirmed. 
Bating  emch  consequence  a  separate  cause 

of  sction  or  offense,  if  by   its  proper  con-  ' 
•tnietioD  the  law  does  so;  see  Flemister  v. 

Uaited  SUtes,  207  U.  B.  372,  375,  S2  L.  ed.  CLEMENT    NATIWAL    BANK,    PIff.    is 
UH,  254,  28  Sup.  Ct  Rep.  129;    [119]   so  ^'J'"' 
ttst  the  real  question  is  simply  what  th.  VerMONT. 
datute  means.    The  statute  mskes  the  car- 
rier who  permita  "any  employee"  to  remain  (gee  g.  C.  Reporter's  ed.  120-143.) 
eg  dnty  in  violation  of  its  terms,  liable  to  a 

penalty  "^or  each  and  every  violation."    The  Error  to  atjtl«  court  —  questions  rerlew- 

implication  ot  these  words  cannot  be  mad}  able. 

■neh  plainer  by  argument.     But  it  may  be  1.  Tlie  ruling  of  the  highest  court  ol  th* 

(bserved,   as  was  said  by  tbe  government,  '^"^  ^^**  *'^'  tax  imposed  under  Vt  fnb. 

tkat  aa  towarda  tlie  public,  every  overworked  ?*»'.   <''"?■  ^7.  upon  interest-bearing  depos- 

man   preeeuU    a    distinct    danger,    and    as  "»  '"  "/t'J"*'  banks    wb.ch  the  bank  may 

.         5.1.            ,                  u              •  P"y   ""•   enarfre  to  the  depositors,   is   laid 

towarda  the  employees,  each  case,  of  course,  ^  J„  j^e  depositor,  and  not  upon  the  bank. 

m  distinct.      United    States    v.    St.    Louii  jg    conclusive    upon    the    Federal    Supreme 

Sonthwestem  R.  Co.  106  C.  C.  A.  230,  1B4  Court  when  testing,  on  writ  of  error  to  tbe 

Fed.  28;   People  v.  Spencer,  201  N.  ¥.  105,  state   court,    the    validity   of   such    statute 

111,  04  N.  E.  ei4,  Ann.  Cas.  1912  A,  319,  under  the   Federal   Constitution. 

One  of   the  delays  was  while  tbe  engine  '^fj^^  S7eVfa^''S'"l?4  f""'  """ 

»ss  sent  off  for  water  and  repairs.     In  tbe  ^.^^  _  deposits  In  national  banks  - 

■eantims    the    men    were    waiting,    doing  dlscrl  ml  nation. 

■othing.     It  is  argued  that  they  were  not  2.  The  semiannual  tax  imposed  under  Vt 

M  duty  during  this  period,  and  that  if  it  Pub.   Stat.  chap.   37,  upon   interest-besring 

be  deducted,  tbey  were  not  kept  more  than     — — ~ 7— — ■  — — •      -, ; 

liable  to  be  called  upon  at  any  moment,  and  t^e    judgments    of    staU    courts— see   note 

not  at  liberty  to  go  away.     Tbey  were  none  to   Missouri    ex    rel.    Hi^    v.   Dockery,    83 

the  leas  00  duty  when  inactive.     Their  duty  L.R.A.  571. 

was  to  stand   and  wait.     United   States  v.  On  writs  of  error  to  state  court  in  easM 

Chicago,  M.  ft  P.  S.   R.  Co.   197   Fed.   624,  involving    questions     under    the    national 

SS8:    united  SUtee  v.  Denver  &  H.  G.  R.  b-njtmpt;  law   tee  note  to  Rankin  v.  Barton. 

Co.  107  Fed.  62B.  ^°^-  '^- U.  S.  163. 

...             J   lu  ^   '                        II.      J  1  ^°   state  taxation  of  bank  deposits — aee 

It   IS  urged   that   in   one  c«e  the  delay  „^te  to  SUte  v.  Duluth  Gas  A  'Water  Co. 

waa  the  result  01  a  cause,  a  defective  in-  57  L.RJl.  72. 

Jector,  that  was  not  known  to  tbe  carrier,  On  state  taxation  of  national  bonks  gen- 

and  could  not  have  been  foreseen  when  the  erally — see  notes   to   McHenry   t.   Downer, 

employeea  left  a  terminal,  and  that  there-  46   L.R.A.  737;   Old   Nat.  Bank  v.  County 

fore,  by  the   proHso   in   8   3,  the  act  doea  Ct    3    L.B.A.tN.S.)    584;    and    Provideno* 

aot   apply.     But   tbe   question    was    raised  B"''  v.  Billings    7  L.  ed.  U.  S^  B38. 

enly  by  .   request  to  direct  a  verdict   for  ,  0°  ""^f't  '"''  ^'"'"^  '"'^""«*  generaUy 

..',/.     7*       ....       . ,        ■>..>.  to  conatitute  due  process  of  law — see  note* 

the  defendant,  and  the  trouble  might  have  j^  g^^j^  ^   Sumption.  2  L.R.A.  667 ;  Chau- 

been  found  to  be  due  to  the  scarcity   and  yin  ,_  Valiton,  3  L.R.A.  104;  and  Ulman  v. 

bod  quality  of  the  water,  which  was  welt '  Baltimore,  11  L.R.A.  2S6. 
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d«paalt*  in  natloail  bknki,  which  the  bank 
itoelt  mmj  pa;  npoD  the  boaia  of  arer*^ 
depoalta,  ebarging  the  Mune  to  the  depoa- 
iton,  and  therebj  relieiiiig  the  latter  from 
tbe  neceaait;  of  making  anj  return,  doe« 
not  unfaJTl;  diacriminate  against  national 
banka,  where,  under  the  state  tana,  atate 
banking  inatitiitiona  pi^  a  franc  bise  tax 
at  aubatantiall;  the  same  rate  u|k>n  the 
average  aniouut  of  deposita,  after  deduct- 
ing depoaita  in  eieeaa  of  12,000,  upon  which 
the  depMitera  are  taxable  locatlj,  depoa- 
■tora  tkcing  exempted  from  taxation  upon 
thoae  depoaita  which  enter  into  the  calcn- 
lation  of  the  average. 
iFot  «tlier  euicB,  ««•  Taxea,  I.  b.  2,  Id  DIseat 

Sup.  Ct.  IW&J 
Ifatlonal  banks  —  powers  —  agreement 

to  pay  tax  on  deposits. 

3.  An  agreement  between  a  national  bank 
«nd  the  etate,  by  which  the  former  agrceu 
te  pay  upon  the  basia  of  average  deposits, 
the  tax  imposed  under  Vt.  Pub.  Stat,  chap, 
37,  upon  interest-bearing  di-posits,  and 
thereby  relieve  its  depositors  from  the  neces- 
•ity  at  making  any  returns,  is  not  uJlra 
virea  of  the  bank  because  the  average 
amount  upon  which  the  bank  agrees  to  pay 
cnay  not  precisely  correspond  to  the  amount 
upon  which  the  depositors  would  be  taxed, 
or  because  the  agreement  doea  not  contem- 
plate a  charge  against  the  depositors'  ac- 
counts of  the  amounts  paid  Inr  the  bank. 
IFor  ether  cases,  aea  Banks,  IT.  s.  In  Dlci 

Bnp.    CI.     1908.] 
Conatltntlonal   law  —  eqnal   protection 
of  the  laws  —  taxation  of  bank  de- 
posits. 

4.  Depoaitors  in  national  banka  are  not 
denied  the  equal  protection  of  the  lawa  by 
the  tax  imposed  under  Vt.  Pub,  Stat.  chap. 
37,  upon  interest- bearing  deposits  in  auch 
banka,  because  depositors  in  state  banking 
inatitutiona  are  exempted  from  taxation  oii 
tbeir  deposits  up  to  92,000,  such  institu- 
tions paying  a  franchise  tax  upon  the  aver- 
age amount  of  deposits  after  deducting  de- 
poeita  in  exceA  of  $2,000,  upon  which  the 
depositors  are  taxable  locally,  nor  because 
of  the  exemptions  which  such  statute  makes 
in  favor  of  municipalities,  corporations  or- 
^niaed  solely  for  enari table,  educational,  or 
religious  purposes,  and  various  corporations 
otherwise  taxed,  nor  because  persons  whose 
depoaita  do  not  bear  interest  in  excess  of 
Sjier  cent  per  annum  are  also  exempted, 
fror  otber  cases,  aee  Const  national  Law,  IT. 

a.   4,    la    Dlsest    Sup,    Ct.    Iftoa] 
0>nalttnUoDal    Isn    —   dna    process   of 
lasr  —  notice  and  hearing. 

5.  The  lack  of  any  assessment  other  than 
that  made  by  the  statute  itself,  or  of  any 
other  notice  to  the  depositor  than  that 
tbua  given  by  law,  doea  not  Invalidate,  as 
denying  due  process  of  law,  the  semian- 
nual tax  laid  at  a  specified  rate  by  Vt.  Pub. 
8tat.  chap.  37,  upon  interest-bearing  depos- 
its  in   national  banks,   where   the  tax  was 


1  Dlcest 


recoverable  b^  suit  in  which  the  depoaiter 
il^l 


t  hill 


opportunity  t«  resist  any 


IVor  otbsr  rsiis.  aas  CoBstltntlooal  Law,  TK- 

T44,  In  Dlseat  Bop,  Ct.  1MM.| 
«4S 


Conatltntlonal    law 

tract  ohllcattons 

deposits. 

e.  The  obligation  of  existing 
between  a  national  bank  and  ita  depoail 
was  not  unconstitutionally  impaired  by 
tax  imposed  under  Vt.  Pub.  Stat.  chap, 
upon  interest- bearing  depoaita  which 
bank  itself  may  pay  upon  the  baaia  of  a' 
age  deposits,  charging  the  same  to 
depositors. 
[For  other  eaaes,  aee  Constitutional  Law,  11 

147*.  In  Digest  Sap.  Ct.  lUOS.J 

[No.  2B.] 


JN  EBROR  to  the  Supreme  Court  of  the 
State  of  Vermont  to  review  a  Judgment 
which,  reversing  in  part  a  judgment  of  tha 
Rutland  County  Court  in  favor  of  tbs 
state,  enforced  an  agreement  by  a  nationaJ 
bank  to  pav  the  taxes  assessed  upon  la- 
tereat- bearing  deposita.    Affirmed. 

See  same  vase  below,  84  Vt.  167,  78  AiL 
D44,  Ann.  Cas.  1912D,  22. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harrelle  C.  Webber  and  Mnx- 
well  £varts  argued  the  cause  and  filed  a 
brief  for  plaintiff  in  error; 

The  title  of  the  statute  indicates  the  fpi- 
pose  to  tax  tbe  bank,  and  the  statutory 
designation,  while  not  absolutely  ctmtrol- 
ling,  is  generally  an  important  elonsnt  la 
determining  what  kind  of  a  tax  tbs  state 

(iray.  Limitations  of  Taxing  Power,  p.  42 
g  55,  note  49;  Church  of  the  Holy  Trini^ 
V.  United  States,  143  U.  S.  457,  402,  38  L. 
ed.  220,  220,  12  Sup.  Ct.  Rsp.  Sll;  United 
States  V.  Fisher,  2  Cranch,  368,  388,  2  L. 
ed.  304,  313;  United  SUtes  v.  Palmer,  S 
Wheat.  GIO,  031,  4  L.  ed.  471,  47T;  MaelxB 
Fed.  Corp.  Tax  Law  1909. 

The  deposits  become  the  property  of  the 
hank,  not  of  the  depoaitor,  while  the  deposit- 
or becomea  a  creditor  of  the  bank  to  the 
amount   of   the    deposit. 

National  Bank  v.  Millard,  10  Wall.  152, 
IB  L.  ed.  897 ;  Scammon  v.  Kimball,  92  U.  E. 
362,  309,  Z3  L.  ed.  4B3,  48G;  Morse,  Bktc 
S  2S9;  SUU  V.  Franklin  County  Sav.  Bank 
t  T.  Co.  74  Vt.  246,  52  Atl.  1069;  Manhat- 
Un  Co.  V.  Blake,  14S  U.  S.  412,  424,  37  L.  ed. 
604.  608,  13  Sup,  Ct.  Rep.  MO. 

They  are  assessable  to  the  depositor  only, 
and  aa  debts  owing  by  the  bank. 

People  V.  National  Bank,  123  Cal.  B3,  4S 
LJtA.  747,  69  Am,  St.  Rep.  32,  65  Pae. 
080;  Yuba  County  v.  Adams,  7  Cal.  S6. 

The  statute,  being  an  attempt  to  tax  na* 
tional  banka,  is  absolutely  void. 

Davia  V.  Ehnira  Sav.  Bank,  ISl  U.  B.  2TS, 
£81,  40  L  ed.  TOO,  701,  IS  Sup.  Ct.  Sep.  SOS; 
"I  U.  8. 
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UcRulilc  Nat.  Bulk  *.  New  York,  1S1  U. 
S.  US,  30  L.  cd.  895,  7  Sup.  Ct.  Bep.  B2(l; 
FumtT^  ft  M.  Nat.  Bank  t.  Dearing,  91 
U.  S.  »,  23  L.  ad.  196 ;  M'Culloch  v.  Mar^- 
kBd.  4  Hlieat.  316,  4  L.  ed.  67S-,  Oibom  t. 
Buk  of  United  SUtes,  9  Wheat.  738,  6  L. 
d  804;  Hawley  t.  Hurd,  72  Vt.  122.  62 
ULA  196,  82  Am.  St.  llep.  922,  47  Atl.  401 ; 
Orauboro  Nat.  Bank  v.  Owensboro,  173  U. 
B.  eS4,  43  L.  cd.  B50,  IB  Sup.  Ct.  Bep. 
S37. 

The  lum  the  baok  it  called  upon  to  p^y 
ia  baaed  on  tbe  average  of  the  deposits  for 
Ibc  period.  This  meaaure*  the  amount  to  be 
paid  b;  the  bank.  Taxes  on  banks  and  lav- 
isgi  bank*,  mewured  by  the  amount  of  their 
depoaiti,  hare  generally  been  held  to  be 
pririlegc  or  franchise  tuee,  imposed  on  the 
privilege  of  doing  biulnesa  aa  a  banking 
corporation. 

Gray,  Limitations  of  Taxing  Power,  pp. 
43,  44,  I  56;  Society  for  Savingi  y.  Coite, 
I  Wall.  S94,  18  L.  ed.  697;  Provident  Inst. 
V.  Maasachuaetta,  6  Wall.  Oil,  18  L.  ed. 
MT;  Com.  t.  People's  Five  Cents  Sav.  Bank, 
I  Allen,  428 ;  State  t.  Bradford  Sav.  Bank 
k  1.  Co.  71  Vt.  238,  44  AO.  349;  Com.  v. 
Uncaater  Sav.  Bank,  123  Mass.  493;  Jones 
V.  Winthrop  Sav.  Bank,  60  Me.  242;  State 
V.  Franklin  County  Sav.  Bank  &  T.  Co,  74 
TL240,  02  Atl.  1069;  New  Orleans  v.  Hous- 
ton, Il»  U.  S.  265,  30  L.  Cd.  411,  7  Sup.  Ct. 
Sep.  19S. 

When  a  bank  is  required  to  collect  a  tax 
levied  by  the  state  against  the  owners  of 
AsTCB  of  stock  in  said  bank  upon  said 
iharca,  bnt  it  appears  that  the  bank  cannot 
reimbnrae  itself  from  assets  of  such  share- 
holders in  its  hands,  the  tax  becomes,  under 
these  circumstances,  a  tax  upon  the  bank 
itself,  and  therefore  Invalid.  It  cannot  be 
■adc  necessary  for  the  bank  to  institute  and 
itsinta'fi  a  collection  suit  in  order  te  be 
ivinibnTscd. 

Gray,  Limitetions  of  Taxing  Power, 
I  801a;  1  Cooley,  Taxn.  3d  ed.  p.  717,  note 
1;  Farmers'  4  T.  Nat.  Bank  t.  HofT- 
naan,  93  Iowa,  119,  61  N.  W.  418:  New 
Orleans  t.  Houaten,  119  U.  6.  265,  30 
L.  cd.  411,  7  Sup.  Ct.  Rep.  198;  Boston  v. 
Besl.  01  Fed.  306;  First  Nat.  Bank  v.  Che- 
halis  County,  160  U.  S.  440.  41  L.  ed.  1069, 
17  Bup.  Ct.  Rep.  029 ;  Stepylton  v.  Thaggard, 
S3  C.  a  A.  363,  62  U.  S.  App.  638,  91  Fed. 
93. 

Tbe  sUtnte  is  by  design  and  in  effect  and 
reality  a  duress  upon  national  banks,  com- 
peUiog  them  to  execute  tbe  stipulation  to 
pay  tbe  tax  in  order  to  retain  their  de- 


Swift  ft  C.  ft  B.  Oo.  T.  United  SUtea,  111 
U.  8.  EZ,  28  L.  ed.  341,  4  Sup.  Ct  Rep.  244; 
Hazwcll  T.  Griswold.  10  How.  242, 13  L.  ed. 
Wi;  RobertaoD  v.  Frank  Bros.  Co.  132  U.  B. 
U  L.  cd. 


17,  33  L.  ed.  236,  10  Sup.  Ct.  Rep.  0;  Ateb- 
ison,  T.  ft  S.  F.  R.  Co.  v,  O'Connor,  223 
U.  S.  280,  GO  L.  ed.  430,  32  Sup.  Ct.  Rep. 
216,  Ann.  Cas.  1913C,  1060;  Oaar,  S.  ft  Co. 
T.  Shannon,  223  U.  S.  468,  471,  60  L.  ed. 
SIO,  612,  32  Sup.  Ct.  Rep.  236. 

The  bank  was  without  power  ta  enter 
into  the  stipulation,  and  ite  act  in  so  dmrg 
is  utira  virea,  and  not  enforceable. 

MeCormick  v.  Market  Nat.  Bank,  166  U. 
S.  S38,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433;. 
Bowen  t.  Needles  Nat  Bank,  36  C.  C.  A.  SSS,. 
94  Fed.  925;  Metropolitan  Stock  Exch.  *, 
Lyndonville  Nat.  Bank,  70  Vt.  303,  67  Atl. 
101;  First  Nat  Bank  t.  National  Exch- 
Bank,  92  U.  S.  122,  23  L.  ed.  679;  First 
Nat.  Bank  t.  Hawkins,  174  V.  S.  364,  43  I^ 
ed.  1007,  19  Sup.  Ct.  Rep.  739;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.  131^ 
U.  S.  24,  36  L.  ed.  65,  11  Sup.  Ct.  Rep.  478; 
MeCormick  v.  Market  Nat  Bank,  160  U.  S. 
538,  S50,  41  L.  ed.  617,  821,  IT  Sup.  Ct.  Rep. 
433,  21  Am.  ft  Eng.  Enc.  Law,  2d  ed.  976;. 
Commercial  Nst.  Bsnk  v.  Pirie,  27  C.  C.  A. 
171,  4S  U.  S.  App.  696,  82  Fed.  790 ;  Norton 
v.  Derry  Nat.  Bank,  81  N.  H.  689,  60  Am. 
Bep.  334;  Home  Ins.  Co.  v.  Morse,  20  Wall. 
446,  22  L.  ed.  366;  Bsrron  v.  Burnside,  121 
V.  S.  186.  30  L.  ed.  916,  1  Inters.  Com.  Bep. 
296,  7  Sup.  Ct.  Rep.  931 ;  Doyle  v.  Conti- 
nental Ins.  Co.  94  U.  B.  636,  24  L.  ed.  148; 
Southern  P.  Co.  t.  Denton,  140  U.  S.  202, 
36  L.  ed.  942,  13  Sup.  Ct  Rep.  44;  First 
Nat  Bank  v.  Converse,  200  U.  S.  425,  440, 
60  L.  cd.  637.  643,  26  Sup.  Ct.  Rep.  306; 
Merchants'  Nat.  Bank  t.  Wehrmann.  202  U. 

B.  296,  60  L.  ed.  1036,  26  Sup.  Ct.  Rep. 
013;  Dolley  v.  Abilene  Nst.  Bank,  32  L.R.A. 
{N.S.)  1085,  102  C.  C.  A.  607,  179  Fed.  401. 

Tbe  taxes  levied  in  pursuance  of  the  act, 
it  enforced,  constitute  a  denial  of  the  equal 
protection  of  the  laws. 

Kentucky  R.  Tax  Cases.  116  V.  S.  321. 
337,  29  L.  ed.  414,  419.  6  Sup.  Ct.  Rep.  67; 
Bell's  Gap  R.  Co.  v,  Pennsylvania,  134  U. 
S.  232,  237,  33  L.  ed.  892,  896,  10  Sup.  CL 
Rep.  633;  Nicol  v.  Ames,  173  U.  8.  609,  621, 
43  L.  ed.  786,  793,  19  Sup.  Ct.  Rep.  622; 
Keeney  t.  New  York,  222  V.  S.  G26,  60  L. 
ed.  299,  38  L.R.A.(N.S.)  II39,  32  Sup.  Ct. 
Rep.  105;  Mutual  Loan  Co.  v.  Martell,  22e 
U.  S.  225,  235,  56  L.  ed.  176,  179,  32  Sup. 
Ct  Rep,   74.  Ann.  Css.   191 3B,   629;   Gulf, 

C.  ft  S.  F.  R.  Co.  V.  Ellis.  166  U.  B.  160,  106, 
41  L.  ed.  660,  671,  17  Sup.  Ct.  Rep,  266; 
Hagoun  v.  Illinois  Trust  ft  Sav.  Bank,  170 
U.  S.  283,  293,  294,  42  L.  ed.  1037,  1042. 
1043.  IB  Sup.  Ct  Rep,  994;  Stete  T.  Hojt. 
71  Vt.  69,  42  Atl.  D73;  Aluminum  Co.  v, 
Ramsey,  222  U.  B.  261,  60  L.  ed.  186,  32 
Sup.  Ct.  Rep,  76,  1  N.  C.  C.  A.  184;  Opinion 
of  Justices,  76  N.  H.  568,  79  Atl.  31. 

The  taxea,  if  anforecd,  constitute  in  cftwt 
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ft  t«kiDg  of  the  property  of  the  depoaitora 
without  due  procesa  of  law. 

(1)  There  waa  no  valid  asMasmeut,  and 
nmc  provided  for. 

27  Am.  *  Eng.  Enc.  Law,  Zd  ed.  BM; 
Cooley,  Const.  Lim.  859 ;  Uom.  v.  DeUv  are 
DiT.  Canal  Co.  123  Fa.  600,  2  L.R.A.  798,  16 
AtL  eSli  Com.  V.  Lehigh  Valley  R.  Co.  104 
Pa.  91;  Jones  j.  Winthrop  Sav.  Bank,  6fl 
Me.  245;  Bute  t.  Bradford  Sav.  Bank  ft  T. 
Co.  71  Vt.  Z3B,  44  Atl.  349;  1  Coole}-,  Taxn. 
pp.  600,  753,  7S4;  People  v.  Haatings,  29 
CbL  449. 

(2)  The  tax  ii  asaeued,  if  asBesecHl  at  all, 
without  proper  notire  to  the  depoaitora. 

Turpin  t.  Lemon.  187  U.  S.  61,  57,  47  L. 
ed.  TO,  73,  23  Sup.  Ct.  Rep.  20;  SUte  R.  Tax 
Caaea,  92  U.  8.  575,  610,  23  L.  ed.  863,  672; 
Kentucky  R.  Tax  Caaea,  IIS  U.  S.  321,  29  L. 
ed.  414,  e  Sup.  Ct.  Rep.  57 ;  Uavidaon  v.  N«w 
Orleani,  96  U.  S.  07,  24  L.  ed.  616;  Lom.  v. 
T«high  Valley  R.  Co.  104  Pa.  101 ;  Uagar 
T.  Reclamation  Diat.  Ill  U.  S.  701,  28  L. 
ed.  669,  4  Sup.  Ct.  Rep.  663. 

Mesara.  Hale  K.  Darling  and  Clnrko 
O,  Fltls  argued  the  eauae  and  filed  a  brief 
for  defendant  in  error; 

The  construction  given  by  a  state  court 
to  the  laws  of  that  state  ia  final. 

Miaaouri  P.  R.  Co.  v.  Nebraska,  164  U.  S. 
403,  41  L.  ed.  48>l,  17  Sup.  Ct.  Rep.  130; 
Martin  v.  West,  222  U.  S.  191,  196,  56  L. 
ed.  159,  161,  36  L.R.A.(».B.)  602,  32  Sup. 
CL  Rep.  42;  Chicago,  M.  i.  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  8.  418,  456,  33  L.  ed.  970, 
980,  3  Intera.  Com.  Rep.  209,  10  Sup.  Ct. 
Rep.  462,  702;  Howe  Maeh.  Co.  v.  Gage,  100 
O.  S.  676,  86  L.  ed,  754;  Bucher  t.  Clieshira 
R.  Co.  125  U.  8.  655,  31  L.  ed.  796,  8  Sup. 
Ct  Rep.  974;  Grand  Trunk  R.  Co.  r.  Ives, 
144  U.  8.  408,  423,  30  L.  ed.  4S5,  491,  12 
Sup.  Ct.  Rep.  679,  18  Am.  Neg.  Caa.  650; 
New  York  ei  rel.  Schurz  ».  Cook,  14B  U.  S. 
397,  411,  37  L.  ed.  49B,  603,  13  Sup.  Ct.  Rep. 
646;  Merchants'  t  M.  Nat.  Bank  v.  Pennsyl- 
Tania,  187  U.  S.  462,  42  L.  ed.  237,  17  Sup. 
Ct.  Rep.  829;  Tullia  v.  Lake  Erie  t  VI.  R. 
Co.  176  U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct. 
Rep.  138;  Lawla  v.  Monaon,  16!  U.  S.  54G,  38 
L.  ed.  266,  14  Sup.  Ct.  Rep.  424;  Illinoia 
0.  R.  Co.  T.  Illinois.  163  U.  8.  142,  168,  41 
L.  ed.  107,  110, 16  Sup.  Ct.  Rep.  lOH. 

The  bank  had  the  right  to  enter  into  the 
atipulation. 

Weatem  Nat.  Bank  t.  Armatrong.  152 
U.  S.  346,  3S  L.  ed.  470,  14  Sup.  Ct.  Rep. 
672;  First  Nat.  Bank  t.  National  Eich. 
Bank,  92  U.  S.  127,  23  L.  ed.  681 ;  Fattiaon  t. 
Syracuae  Nat.  Bank,  80  N.  ¥.  82,  36  Am. 
Rep.  682;  Logan  County  Nat.  Bank  v.  Town- 
tend,  139  U.  B.  67,  73,  36  L.  ed.  107,  110,  11 
Sup.  Ct.  Rep.  406;  Bjkea  v.  Plrrt  Nat.  Bank, 
8  S.  D.  269,  49  N.  W.  1068;  InteraUte  Kat. 
ll« 


Bank  t.  Ferguaon,  48  Kan.  732,  30  Pac.  £37; 
First  Nat.  Bank  v.  Graham,  100  U.  S.  699, 
86  L.  ed.  760,  1  Am.  Neg.  Caa.  688;  Firat 
Nat.  Bank  v.  Strang,  138  IIL  347,  27  N.  E. 
903;  George  v.  Wallace,  68  C.  C.  A.  40,  13S 
Fed.  286;  SchoAeld  .v.  SUte  Nat.  Bank,  38 
C.  C.  A.  179,  07  Fed.  282;  Lull  t.  Anamoaa 
Nat.  Bank,  110  Iowa,  642,  81  N.  W.  784; 
Kerfoot  v.  Farmers'  t  M.  Bank,  218  U.  S. 
286,  64  L.  ed.  1043,  31  Sup.  Ct.  Rep.  14; 
Union  Nat.  Bank  v.  Matthews,  08  U.  8.  621, 
25  L.  ed.  188. 

There  was  a  I^ally  adequate  conaideration 
for  the  stipulation, 

Ballard  v.  Burton,  64  Vt.  393,  16  L.R.A. 
n64,  24  Atl.  709;  Bellows  v.  Sowles,  .16  Vt. 
391,  45  Am.  Rep.  621 ;  Blake  t.  Peck,  11  Vt 
483;  Churchill  v,  Bradley,  58  Vt.  403.  58 
Am.  Rep,  563,  5  Atl.  180;  Giddings  v.  Gid- 
dinga,  51  Vt.  236,  31  Am.  Rep.  682 ;  Dorwin 
V.  Smith,  36  Vt.  69. 

Nu  interference  with  a  Federal  agency  ii 
involved. 

Mercantile  Nat.  Bank  v.  New  York,  121  U. 
S,  138,  154,  30  L.  ed,  896,  901,  7  Sup.  Ct. 
Rep.  826;  DoUey  v.  Abilene  Nat.  Bank,  32 
L,R,A.(N.8,)  1065,  102  C.  C.  A,  807,  179 
Fed.  481;  Firat  Nat.  Bank  v.  Kentucky,  8 
Wall,  363,  362,  10  L.  ed.  701,  703;  Western 
U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  630, 
31  L.  ed.  790.  6  Sup.  Ct.  Rep.  061. 

Contracts  made  under  duress  are  not  void, 
but  voidable  merely;  and  one  who,  after  iU 
(.■lecution,  has  ratilied  a  contract  by  accept- 
ing its  beneUta,  cannot  afterward  avoid  it 
on  the  ground  of  duress;  and  ratiflcatioD 
may  be  shown  by  subsequent  conduct. 

Carver  v.  United  Statea,  111  U.  8.  809,  28 
L.  ed.  640,  4  Sup,  Ct.  Rep.  661;  Connollv  v. 
Bouck,  93  C.  C.  A.  184,  174  Fed.  312;  Schee 
V,  McQuilben.  59  Ind.  269. 

Again,  what  constitutes  duress  is  a  ques- 
tion of  law;  but  whether  duress  has  been 
actually  exercised  is  a  question  of  fact. 

Clement  v.  Buckley  Mercantile  Co.  ITS 
Mich.  243,  137  N.  W.  667;  Galusha  v,  Sher- 
man, 105  Wis.  263,  47  L.R.A.  417,  81  N.  W. 
465. 

Duress  ia  but  a  species  of  fraud  ( Brainard 
V.  Van  Dyke,  71  Vt.  365,  45  Atl.  768)  ; 
and  it  is  fundamenUI  that  fraud  in  faict 
must  be  found  by  the  trier  of  fact;  it  will 
not  be  presumed. 

A  statute  can  be  assailed  only  by  those 
whose  rights  are  injurioustj  affected  there- 
by. 

Collins  V.  Texas,  223  U.  S,  888,  66  L.  ed. 
48S,  32  Sup.  Ct.  Rep.  286;  I'urpin  t.  Lemm, 
187  U.  8.  51,  47  L.  ed.  70.  23  Sup.  Ct.  Rep. 
SO;  Red  River  Valley  Nat.  Bank  v.  Craig, 
181  U.  S.  548,  46  L.  ed.  894.  21  Sup.  Ct.  Rep. 
703;  Albany  County  ».  SUnley,  106  U.  8, 
306,  26  L.  ed,  1044. 

The  sUte  hae  «  tight  to  enact  tax  lawa 
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tut  tu,j  incidentally  affect  tbe  proQt  arJB- 
iig  from  ■  contract)  but  this  does  not  un- 
liirfnll;  impiiT  tb«  contract,  because  it  was 
Bidt  Hibject  to  juit  that  kind  of  impair- 

Butlud  B.  Co.  r.  Central  Varmout  R.  Co. 
»  PL  2S,  10  LJt.A.  SS2,  3  Inters.  Com. 
Sep.  4SS,  21  Ail.  262,  731. 

It  u  not  entirely  clear  whetlicr  the  bank 
i>  complaining  in  it!  onu  behalf,  or  for  its 
depceiton.  We  do  not  consider  the  relation 
bctreen  tbe  bank  and  ita  depositora  to  be 
■Mb  Utat  it  can  interpose  for  them,  though 
tbe  case  might  perhaps  be  othernise  were 
tbe  bank' R  aaTing*  institution  (Provident 
but  tor  Sav.  T.  Malone,  221  U.  8.  660,  S6 
Led.S09,  84L.R.A.(N.S-)  112S,  31  Sup.  Ot. 
Btp.  HI).  The  relation  between  thia  bank 
ud  its  depositors  diffcTa  from  that  existing 
Itrtween  savings  banks  and  their  depasitors. 
li  this  case,  tbe  relation  is  that  of  debtor 
sod  creditor.  But  the  depositor  in  a  savingB 
tank  does  not  loan  the  money  deposited. 
fie  intrusts  it  to  the  bank  aa  his  trustee; 
if  there  ie  ■  profit,  he  receives  it;  if  there 
is  a  loss,  he  shares  it  (State  v.  Peoplu's 
X'at  Bank,  76  N.  H.  27,  70  Atl.  G42,  21  Ann. 
Tis.  1204). 

A  voluntary  course  of  action  often  subjecta 
a  party  to  liabilities  that  would  not  be  In- 
«inal  bad  he  not  volunteered. 

CoDSomers'  Co.  v.  Hatch,  224  U.  S.  14S, 
it  L  ed.  703,  32  Sup.  Ct  Bcp.  ,4es. 

The  state  might  compel  the  bank  to  pay 
(Kb  resident  depositor's  tax,  in  the  Arat 

First  Nat.  Bank  *.  Kentucky,  9  Wall.  363, 
n  L.  ed.  701 ;  Lionberger  v.  Rouae,  9  Wall. 
MS,  19  L.  ed.  721;  Merchants'  t  M.  Kat. 
Btnk  T.  Fennsjrlvania,  167  U.  S.  461,  42 
L  ed.  230,  17  Sup.  Ct.  Rep.  829;  Waite  v. 
Doviey,  S4  U.  S.  G2T,  24  L.  ed.  ISl ;  Bell's 
Gap  R.  Cn.  v.  Pennsylvania,  134  U.  S.  232, 
33  L.  ed.  R9-2,  10  Sup.  Ct.  Rep.  633;  Haight 
V.  Pittshur^,  Ft.  W.  &  C.  R.  Co.  6  Wall,  16, 
IS  L.  ed.  SIS;  Carstairs  v.  Cochran,  103  U. 
S.  10.  IB.  48  L.  ed.  S06,  597,  24  Sup.  Ct. 
Bep.  318;  Kt.  Albans  v.  National  Car  Co. 
n  Vt.  68;  A»snria  State  Bank  v.  Dolley, 
SIB  U.  S.  121,  55  L.  ed.  123,  31  Sup.  Ct. 
Bep.  189. 

Id  view  of  the  state  court's  conclusion 
that  the  ease  alTords  indications  that  "na- 
tional banks  are  benefited  by  the  act,"  it 
would  seem  that  no  further  inquiry  aa  to  the 
fact  of  a  lufllcient  consideration  is  needful. 

9  Cyc  311. 

there  is  no  imperative  requirement  that 
taxation  shall  be  equal.  It  there  were,  the 
operations  of  the  government  would  come 
to  a  stop,  from  the  absolute  impoailbility  of 
falGIIing  it. 

Com.  V.  People's  Five  Cents  Ba*.  Bank, 
I  Allen.  4S6i   AUsn  *.  Drew,  44  Vt.  IM; 
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Xappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
490,  604,  22  L.  ed.  189,  195;  First  Nat. 
Bank  V.  Chapman,  173  U.  8.  206,  2I«,  43 
L.  ed.  BOB,  673,  19  Sup.  Ct.  Rep.  407; 
Merchants'  t  M.  Nat.  Bank  v.  Pennsylvania, 
167  U.  S.  461,  42  L.  .ed.  23«,  17  Sup.  Ct. 
Rep.  820;  Kentucky  R.  Tax  Cases,  116  U.  S. 
321,  337,  29  L.  ed.  414,  419,  6  Sup.  Ct.  Rep. 
67. 

llie  14th  Amendment  was  never  intended 
wholly  to  forbid  "class  legislation,"  and 
discriminations  are  not  prohibited  provided 
they  are  reasonable,  and  the  law  applies 
alike  to  alt  of  the  particular  class  affected. 

Atchison,  T.  k  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  43  L.  cd.  909,  10  Sup.  Ct. 
Rep.  609;  Giozza  v.  Tieman,  14B  U.  8.  U67, 
37  L.  ed.  699,  13  Sup.  Ct.  Rep.  721;  Paciflc 
Gsp.  Co.  T.  Seibert,  142  U.  S.  339,  36  L. 
ed.  1036,  3  Inters.  Com.  Rep.  810,  12  Sup. 
Ct.  Rep.  260;  Savings  &  L.  Soc.  t.  Multno- 
mah County,  169  U.  S.  421,  42  L.  ed.  803, 
IS  Sup.  Ct.  Rep.  302;  Magoun  v.  Illinois 
Trust  t  Sav.  Bank,  170  V.  S.  283,  42  L. 
ed.  1037,  IB  Sup.  Ct.  Rep.  694;  Bell's  Gap 
R.  Co.  V.  Pennsylvania,  134  U.  S.  232,  33 
L.  ed.  892,  10  Sup.  (».  Rep.  S33. 

Is  the  selection  of  depositors  in  national 
banks  to  form  a  class  for.  the  purpose  of 
assessing  a  state  tax  an  arbitrary  clasniflca- 
tion7 

Michigan  C,  R.  Co.  ».  Powers,  ZOl  U.  8. 
292,  2S3,  60  L.  ed.  761,  762,  26  Sup.  Ct. 
Rep.  469. 

Unless  restrained  by  constitutional  pro- 
visions, the  l^islature  of  a  state  has  full 
power  to  exempt  any  persona  or  corporations 
or  classes  of  property  from  taxation,  accord- 
ing to  ita  views  of  public  policy  or  expedi- 

37  Cyc.  886. 

There  was  a  valid  assessment. 

BeU's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  8.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep. 
633;  Dollar  Sav.  Bank  v.  United  SUtea.  19 
Wall.  227,  22  L.  ed.  80;  King  v.  United 
States,  89  U.  S.  220,  26  L.  ed.  373;  United 
States  V.  Krie  R.  Co.  107  U.  8.  1.  27  L.  ed. 
385,  2  Sup.  Ct.  Rep.  B3;  United  States  v. 
Philadelphia  &  R.  R.  Co.  123  U.  8.  113,  31 
L.  ed.  138,  S  Sup.  Ct.  Rep.  77;  Faust  T. 
Twenty-Third  German  American  Bldg.  Asso. 
84  Md.  186,  36  Atl.  890. 

The  atate  does  not  distrain  for  these  taxes. 
The  only  way  it  can  compel  a  depoaitor  to 
pay  the  tax  is  by  means  of  a  suit  against 
him,  and  sd  an  opportunity  for  bearing  be- 
fore aaaesament  is  not  required.  In  sucli 
suit,  the  taxpayer  would  have  ample  op- 
portunity to  contest  the  validity  of  the  tsx 
on  all  of  the  grounds  here  urged. 

Winona  A  St  P.  Land  Co.  v.  Minnesota, 
169  U.  8.  626,  637,  40  L.  sd.  247,  261,  IS 
Sup.  Ct  Rep.  83 ;  Hagw  t,  Beclamation  DIst. 
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111  U.  a.  701,  711,  28  L.  ed.  609,  S7S,  * 
Sup.  Ct.  Rep.  083;  Kentucky  R.  Tax  Cues, 
116  U.  S.  321,  29  L.  «d.  414,  e  Sup.  Ct.  Rep. 
67- 

This  court  ii  eoneemed  onlji  with  the 
const itutlonalit]'  of  the  law  in  view  of  the 
applicable  proviiion  of  the  Federal  Coniti- 
tutioD.  The  itata  U  left  to  choose  its  own 
methods  of  taxation,  and  its  fonn  and  man- 
ner of  enforcing  the  payment  of  the  public 
rcvenuea,  subject,  bo  fai  as  the  Federal  power 
it  concerned,  to  the  restricting  TE^latiom 
of  the  ConaUtuUon  of  the  United  States. 

Kentucky  Union  Co.  t.  Kentuck]',  210  U. 
S.  161,  SIS  L.  ed.  1S3,  31  Sup.  Ct.  Rep.  171. 

Mr.  Justice  Hncbes  deliiered  the  opin- 
ion of  the  court: 

The  judgment  under  review  awarded  a  re- 
covery in  favor  of  the  state  of  Vermont 
against  the  plaintiff  in  error,  the  Clement 
National  Bank,  upon  an  agreement  whieh 
the  bank  bad  made  pursuant  to  |  816  of 
chapter  37  of  the  Public  Statutes  of  Ver- 
mont, entitled,  "Taxation  «f  National  Bank 
Deposits,"  originally  enacted  as  No.  41  of 
the  Acts  of  leos.  The  chapter  is  art  forth 
in  the  margin.f     The  Federal  questions  re- 


late to  the  validity  of  the  [1ST]  bank^ 
stipulation  in  view  of  the  scheme  of  taxa- 
tion which  induced  the  making  of  it. 

The  plaiatifl  in  error  was  organiied  under 
the  Federal  [128]  sUtutea,  and  does  bnai- 
aess  at  Rutland,  Vermont,  For  several  years 
it  has  maintained  a  "savings  departmeut," 
allowing  depositors  therein  interest  at  a  rat* 
^ceeding  2  [IS9]  per  cent  per  annum,  pay- 
able on  the  first  days  of  January  and  July 
in  each  year  on  deposits  remaining  in  bank 
on  those  days.  Certain  other  depoaitora 
have  received  certifleates  of  depoait  with  in- 
terest at  the  rate  of  3  per  cent  per  annum  for 
each  calendar  month  that  the  depoait  con- 
tinued. Prior  to  the  year  19W,  depoaitor* 
in  national  banks  in  Vermont,  whether  or 
not  their  deposits  bore  interest,  were  tax- 
able at  the  local  tax  rate,  in  the  district* 
in  which  they  lesided,  in  common  with 
other  owners  of  credits  (or  debts  due  from 
solvent  debtors)  under  the  general  plan  of 
local  taxation.  Pub.  SUt.  (Vt.)  1S94  ed. 
§S  374,  SOS,  399.  Depositors  in  saving* 
banks  and  trust  companies,  organiied  under 
the  laws  of  the  state,  had  long  been  exempt 
from  all  taxation  upon  their  depoaita  to  » 
specified  extent   (at  first  (1,600,  and  later 


tCHAPTER  37. 
Taxation  of  National  Bank  Deposita. 

Sec.  S04.  Depositors'  report  to  commis- 
sioner.^Every  person  having,  on  the  Ist 
day  of  April  and  October,  an  interest-bear- 
ing deposit  in  a  national  bank  in  this  state, 
shall,  except  as  otherwise  provided  by  this 
chapter,  within  twenty  days  thereafter, 
report  the  amount  thereof  and  the  name  of 
such  bonk  to  the  commissioner  of  state  taxes, 
on  blanks  prepared  and  furnished  by  him 
to  such  depositor  on  application  therefor. 

Sec.  809.  Depositors  report  to  listers. — 
Every  reaident  of  this  state  so  having  an 
interest-bearing  deposit  in  a  national  bank 
in  this  state  shall  annually,  except  as  other- 
wise provided  in  this  chapter,  report  to 


'Sides,  tlie 


listers  of  the  town  wherein  he 
names  of  all  banks  located  in  this  state 
wherein  he  then  has  or  has  had  any  such 
deposits  during  the  year  next  preceding  the 
1st  day  of  April  in  the  year  wherein  such 
report  is  made,  and  the  amount  of  such  de- 

Sec.  60S.  Interrogatorica  in  inventories. — 
The  secretary  of  state  shall  incorporate  into 
the  tax  inventory  interrogatories  so  framed 
aa  to  require  the  person  subscribing  to  the 
tame  to  state  in  writing  and  under  oath 
whether  or  not  he  then  has  or  has  had  dur- 
ing the  year  next  preceding  the'  let  day  of 
■uch  April,  any  such  deposits;  and,  it  such 
interrogatories  are  answered  in  the  affirma- 
tive, he  shall  also  state  the  name  of  sucli 
bank  and  the  amount  of  such  deposit,  with 
all  accrued  interest. 

Sec.  807.  Reports  by  listers.— The  listers 
in  every  town  sliall,  on  or  before  the  10th 
day  of  May,  upon  blanka  to  be  fnmished  by 
J  SI 


the  commissioner  of  state  taxes,  report 
the  names  of  all  persons  whose  inventorie* 
show  that  they  had  in  a  national  bank  ia 
this  state,  on  the  1st  day  of  the  prccedin|t 
April,  deposits  of  the  character  and  kind 
described  in  the  third  preceding  section, 
together  with  the  amount  of  each  individual 
deposit  BO  held  on  such  let  day  of  April, 
and  the  name  of  the  bank  holding  such  de- 

Sec.  808.  Reports  filed;  inspection.— Such 
reports  shall  be  kept  on  file  by  said  commia^ 
sioner  for  three  years  from  and  after  th« 
dates  on  whieh  tlie  taxes  based  thereon  t>e- 
came  due  and  payable  to  the  state.  Sneb 
reports  shall  not  be  subject  to  the  inspec- 
tion of  an;  person  other  than  said  commis- 
sioner and  the  employees  in  his  office,  the 
attorney  general  and  the  state's  attorney  ot 
the  county  wherein  such  bank  has  its  prin- 
cipal place  of  business,  or  said  depositor, 
it  a.  resident  of  this  state,  has  his  oomicil. 
Any  information  contained  in  sudi  report* 
shall  not  be  disclosed  by  any  person  au- 
thorized to  examine  the  saroi^,  except  by  the 
direction  of  a  court  of  competent  jurisdie- 

Sec.  809.  Assessment  of  tax;  payment. — 
Every  person  oo  having  a  deposit  in  a  na- 
tional bank  as  aforesaid  shall  semiannually, 
except  as  otherwise  provided  by  this  chap- 
ter, pay  a  tax  to  the  state,  which  is  hereby 
assessed  at  the  rate  of  ^  of  1  per  cent 
semiannually  upon  the  amount  of  such 
depoait  so  held  by  such  national  bank  on 
the  1st  day  of  April  and  October;  and  no 
deduction  therefrom  shall  be  made  on  ac- 
count ot  any  exemption.  The  taxes  im- 
posed by  this  section  shall  be  paid  to  the 
state  treasurer  semiannually  en  or  befora 
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t!.DD<1  in  uy  one  institutioii),  thete  or- 
guintinil  being  BObject  to  a  stato  tax  of 
f,  til  pa  [130]  cent  per  uinum,  eotnpDted 
span  ttw  BTerage  amount  of  depoaita;  in  tliii 
onipDUtioD,  depoaita  in  ezceu  of  the  abore- 
itited  limit  were  deducted,  and  upon  theac 
the  depoaiton  were  taxable  locally.  Fub. 
SUL  (Vt.>  1SS4  ed.  II  682-584;  Acta  of 
IMK,  No.  20,  I  41 ;  Acta  of  1906,  No.  28,  | 
1;  Pub.  Stat.  1900  ed.  f|  744-740. 

Tfaifi  sjEtem  being  continued  aa  to  the 
Kite  inatitutiona  and  tbe  depoaiton  tbere- 
ii,  the  goieral  aaacmbl;  paased  tbe  atatute 
ia  qneation  which  providea  for  a  state  tax 
oi  intereat-bearing  depoaita  In  national 
banka  (where  the  interest  exceeds  2  per 
cent  per  annum)  of  ^  of  1  per  cent  aemi- 
uoually.  Fcraona  having  depoaita  of  thia 
•ott,  nnleaa  ■pccially  excepted  (|  810),  are 
nqnired  to  report  them  at  specified  periodB 
(H  804-800),  and  to  pay  the  tax  without 
iednction  on  account  of  any  exemption  (g 
tOB).  No  other  tax  is  to  "be  aasesaed  on 
•oeh  depoaita  In  national  banka,  nor  ag^ainat 
tke depoaitora  on  account  thereof"  (J  810). 
It  U  farther  prorided  that,  if  a  national 
taalc  to  electa,  it  may  pay  to  tbe  atate  all 
tke  prescribed  taxes,  and  deduct  thnn  from 


the  intereat  or  deposits  of  the  person*  from 
whom  they  became  due  (g  814).  On  sueh 
election,  the  bank  ia,  aemiannually,  to  file 
with  t)ie  state  commiaaioner  a  stipulation 
to  that  eflect;  no  depositor  is  required  to 
make  returns  for  the  period  covered  by  the 
atipulation  (|  815)  ;  the  atate  cororaission- 
er  ie  to  iaaue  to  the  bank  a  certificate  show- 
ing that  it  has  been  filed  (|  810)  ;  and  the 
atatute  proTides  that  upon  such  filing  the 
bank  ahalt  "become  liable  to  the  state  for 
the  amount  of  aueb  tax  of  ^  of  1  per  cent 
of  the  average  amount  of  auch  dL-posita" 
held  by  the  bank  during  the  six  months  to 
which  tbe  stipulation  refers  (g  817). 

This  suit  was  brought  by  the  state  upon 
the  following  stipulation,  which  was  filed 
by  the  plaintiff  in  error,  on  October  1,  1909, 
the  returns  and  payment  therein  specified 
not  having  been  made: 

[131]  BtaU  of  Vermont: 

The  Clement  National  Bank,  whose  bank- 
ing house  is  located  at  Rutland,  in  the  state 
of  Vermont,  for  the  conaideration  herein- 
after named,  hereby  stipulates  and  agrees 
with  tbe  atate  of  Vermont  that  on  or  before 
the  30th  day  of  April,  1009,  it  will  make 


tlie  last  day  of  May  and  November  next 
following  tbe  dates  whereon  the  reports  pro- 
vided for  in  the  fourth  preceding  section 
an  required  to  be  made. 

Sec  810.  Exempt  from  other  taxes. — No 
ather  tax  aball  be  aaseaaed  on  auch  depoaits 
ia  national  banka,  nor  againat  the  de- 
^twa  on  account  thereof. 

Sec  811.  Penalty. — A  depositor  who  wil- 
fully failit  to  make  returns  or  pay  the  taxea 
provided  by  this  chapter  shall  forfeit  10 
per  cent  of  auch  deposit  to  the  use  of  the 
tfate  for  each  month's  delay  in  filing  auch 
rttum.  6nch  tax  and  forfeiture  may  be 
recovered  in  an  action  on  this  statute,  com- 
menced by  the  commissioner  of  state  taxes 
in  tbe  name  of  the  state,  in  any  county, 
Bonicipal,  or  city  court. 

Sec.  812.  Trustee  process. — A  person  hav- 
ii^  any  of  the  moneys,  gooda,  chattels,  ef- 
terta,  rights,  or  credits  of  said  depositor 
in  his  poaacsaion  may  be  summoned  as 
tniatee  in  any  action  instituted  under  the 
preceding  section,  notwithatanding  that 
the  amount  of  auch  tax  or  the  amount  in 
hia  hands  mar  be  less  than  910. 

See.  fll3.  Waiver  of  penalty. — If  the  com- 
■iasioner  of  atate  taxes  or  the  court  where- 
in auch  action  is  pending  for  the  recovery 
af  aueb  tax  or  forfeiture  becomea  satisfied 
that  such  failure  waa  not  wilful  on  the  part 
cf  tbe  depositor,  said  commissioner  or  said 
eoort  may,  in  its  discretion,  waive  any  part 
cr  an  of  such  penalty. 

Sec  814.  Bank  may  elect  to  pa;. — If  a 
aatioBal  bank  in  this  atate  so  elects,  it  may 
pay  to  the  atate  all  ta.\cs  provided  by  this 
dUpter;  and  it  shall  be  lawful  for  sueh 
haalc  to  deduct  such  taxes  so  paid  from  the 
tnterest  or  depoiita  then  or  thereafter  held 


by  it,  belonging  to  the  person  from  whom 
such  tax  became  due. 

Sec.  815.  Same;  stipulation.— If  a  na- 
tional bank  electa  to  ao  pay  aucb  taxes  to  the 
state,  and,  to  make  returns  as  hereinafter 
provided,  it  shall  semiannually,  on  or  be- 
fore tlie  1st  day  of  April  and  October,  file 
witti  the  commissioner  of  atate  taxes  a 
stipulation  setting  forth  such  fact;  and 
tliereupon  auch  bank  shall  become  liable  to 
the  state  for  such  tax  for  the  six  niontha 
named  in  auch  atipulation.  and  to  make  re- 
turns aa  hereinafter  provided;  and  no  de- 
positor in  such  bank  ahall  be  required  to 
make  the  returna  hereinbefore  specified,  cov- 
ering  the  six  months'  period  for  wliich  auch 
atipulation  was  filed. 

Sec.  81 S.  Commissioner's  certificate  to 
bank. — Upon  such  stipulation  being  filed, 
said  eommiaaioner  shall  issue  in  duplicate 
to  such  bank  a  certificate  showing  that  it 
has  filed  such  atipulation. 

Sec.  817.  Bank's  liability. — Every  bank 
filing  auch  stipulation  shall  thereupon  be- 
come liable  to  the  state  for  the  amount  of 
such  tax  of  ^  of  1  per  cent  of  the  average 
amount  of  such  deposits  held  by  such  bank 
during  the  six  months  beginning  with  the 
1st  day  of  April  and  October  respectively, 
for  which  auch  atipulation  was  filed. 

Sec.  SIB.  Bank's   return.— If  such   bank. 


urer  and  com misa toner  of  state  taxes,  ver- 
ified bv  the  oath  of  its  preaident,  caaliier,  or 
one  of  its  directors,  showing  the  average 
amount  of  auch  deposits  for  the  six  montlis 
ending  the  30th  day  of  September  in  that 
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■worn  retuma  to  tfae  etate  treasurer  and 
commiBsioner  of  state  taxes,  showing  th« 
average  atnouiit  of  all  deposita  held  by  it 
during  the  six  months  beginning  with  the 
iBt  day  of  October,  1S08,  whereon  the  rate 
of  interest  paid  or  allowed  bj  said  bank  to 
the  depositors  thereof  exceeds  2  per  cent 
per  annum :  and  that  on  or  before  the  30th 
d»y  of  April,  I90U,  it  will  pay  to  tbe  state 
treasurer  a  tax  of  ^  of  1  per  cent  of  the 
average  amount  of  all  such  deposits  so  held 
by  it. 

This   stipulation    is   made   and   is   to   be 

tion  and  for  the  purpose  of  earrying  out 
tiic  provisions  of  tbe  statutes  of  Vermont 
which  provide  that  upon  tbe  making  and 
filing  hereof,  as  aforesaid,  no  depositor 
having  an  interest -ben  ring  deposit  or  de- 
posits in  said  bank,  wliereon  the  rate  of  in- 
terest paid  or  allowed  by  said  bank  exceeds 
2  per  cent  per  annum,  shall  be  required,  on 
or  before  the  20th  day  of  October,  1908,  to 
make  retarns  to  the  state  treasurer  and 
commissioner  of  state  taxes,  showing  the 
amount  of  such  deposit  or  deposits  in  said 
bank  on  the  Ist  day  of  October,  1908;  and 
that  no  such  depositor  shall  be  required  to 
pay  to  tlie  state  treasurer,  on  or  before  the 
30tli  day  of  November,  1908.  a  tax  of  ^g 
of  1  per  cent  of  the  amount  of  such  interest- 
bearing  deposit  or  deposits  so  held  by  aaid 
bank  on  the  Ist  day  of  October,  1908. 

This  stipulation  it  also  made  and  is  to 
be  filed  as  aforusaid  for  the  purpose  of  ob- 
taining from  said  commissioner,  as  the  law 
provides,  a  certificate  in  duplicate,  setting 
forth  that  the  same  baa  been  filed,  and  of 
showing  that  said  bank  baa  elected  to  pay 
and  will  pay  to  tfae  state  treasurer  [I3t]  on 
or  before  tbe  30th  day  of  April,  1009,  a  tax 
of  %0  ■>'  I  P^f  cent  of  the  average  amount 
«t  all  such  deposit*  held  by  said  bank  dur- 
ing the  six  months  beginning  with  the  1st 
day  o(  October,  1S08,  on  account  of  which 
the  depositor*  thereof  shall  be  by  said  bank 
paid  or  allowed  interest  exceeding  the  rate 
of  2  per  cent  per  annum. 


case  sncb  bank,  on  or  before  the  1st  day  of 
October,  filed  a  like  stipulation,  it  shall,  on 
or  before  the  30th  day  of  the  following 
April,  file  a  like  return  with  the  first-named 
officera,  showing  the  average  amount  of  auch 
deposits  for  the  six  months  ending  with  the 
31st  day  of  March  next  preceding  the  mak- 
ing of  such  return,  and  shall,  in  like  man- 
ner, pay  such  taxes. 

Sec.  819.  Exemptions. — The  provisions  of 
this  chapter  shall  not  apply  to  municipal- 
ities; nor  to  corporations  organiied  solely 
for  charitable,  educational,  or  reli^oua  pnr- 
poseSj  nor  to  railroad,  inaurance,  guaranty, 
express,  telq^ph,  telephone,  steamboat, 
1S4 


In  witness  whereof  said  bank  .has,  on  this 
30th  day  of  September,  1908,  at  Rutland,  in 
the  state  of  Vermont,  caused  it*  corporate 
name  to  be  hereunto  affixed  by  it*  cashier, 
duly  empowered  so  to  do  by  vote  of  said 
bank. 

Clement  National  Bank, 

Rutland,  Vermont, 
by  C.  H.  HarriMm.  Casbier 

Indorsed:  Received  October  1,  IMS,  J.  E. 
Cusliman,  Commissioner  of  State  Taxea. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts.  It  appeared  that  the  stato 
commissioner  issued  to  the  b«nk  bis  certifi- 
cate, which  was  conspicuously  posted  in  ita 
banking  room,  that  tbe  stipulation  had  been 
filed,  and  that  therefore  depoaitor*  haring 
deposits  upon  which  the  rate  ot  int«re*t  ex- 
ceeded 2  per  c«nt  per  annum  would  not  ba 
required  to  make  returns.  In  conaequenee, 
none  of  the  depositors'  report*  waa  mad^ 
and  there  was  no  valuation  of  tbe  indi- 
vidual deposits  by  any  oOlcial  during  the 
period  covered  by  the  stipulation. 

It  waa  also  set  forth  that,  tuid«r  tha 
bank's  method  of  allowing  Intersct  on  de- 
positij,  it  was  iinpoEsilile  for  it  to  deter- 
mine, at  the  time  it  was  required  to  make 
its  semiannual  returns  under  the  stipula- 
tion, upon  what  deposits  interest  exceeding  :i 
per  cent  per  annum  would  actually  be  al- 
lowed. TliUH,  deposits  might  be  withdrawn 
prior  to  January  lat  of  July  Ist,  the  dates 
on  which  interest  was  credited  on  amounts 
then  in  bank.  In  practice,  in  former  periods 
for  which  tbe  plaiutifif  in  error  had  made 
payments  under  similar  stipulations,  it  had 
included  all  [133]  deposits  belonging  to  the 
class  upon  which  interest  was  allowable  in 
excess  of  2  per  cent  per  annum,  in  arriving 
at  the  average  amount  of  deposit*,  whether 
or  not  intereat  was  in  fact  paid.  Tbe  month- 
ly averagea  were  ascertained  t^  averaging 
the  aggregate  deposits  held  at  the  eloae  of 
each  day,  and  the  average  for  the  aiz  month* 
was  taken  by  averaging  the  monthly  aTer- 
ages.    Thus  computed,  the  average  amount 

.  car,  transportation,  sleeping  car,  parlor  car. 
mortgage,  loan,  or  investment  companies', 
nor  to  savings  banks,  tnut  companies,  and 
savings  bank  and  trust  companies  which 
have  intereet-bearing  deposit*  in  national 
banks;  nor  to  national  banks  having  an  in- 
terest-bearing deposit  in  another  national 
bank;  nor  to  any  person  having  any  sum  of 
money  on  deposit  in  a  national  bank  where- 
on interest  not  exceeding  tbe  rate  of  2  per 
cent  per  annum  is  paid  or  allowed  him  by 
such  national  bank. 

Sec.  820.  Exemptions  rtatricted. — Noth- 
ing in  this  chapter  shall  be  eonstmed  a* 
exempting  from  taxation  any  deposit  in 
any   national  bank,   except  aa  herelnbef^a  • 
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d  drpniti  of  Vbe  clftu  above  deacribcd  (in- 
clniliDg  thaw  of  DODresi dents)  for  tlie  ais 
Boitlu  banning  October  1,  IVOB,  wu 
mOil-H.  The  average  deposits  exempt- 
ed for  the  period  in  queition,  under  S  S'S. 
■trt  115,688.15,  and  the  net  average  for  the 
III  montha  waa  (578,669.19,  upon  which  the 
iUt«  longht  to  recover  (2,026.33. 

The  itate  also  declared  upon  a  aimilai 
itipulation  filed  b;  the  bank  on  April  1, 
IHD,  covering  the  easuing  aix  mootht.  The 
court  of  flnt  instance  rendered  judgment 
is  fsvor  of  fie  state  for  the  full  amount  de- 
nanded.  This  waa  reversed  by  the  eupremr 
court  of  the  state,  which  held  that  the  stat- 
■te  did  not  Apply  to  nonrCBidenta,  and  that 
the  amount  of  recovery  should  be  determined 
by  a  computation  baaed  on  the  credits  of 
mident  depoeitors.  Final  judgment 
then  entered  against  the  bank,  covering  the 
two  perioda,  in  the  sum  of  (3,989.85.  84 
TL  167,  T8  Atl.  944,  Ann.  Cas.  I912D,  22. 

1.  It  is  contended  that  the  statute  im- 
poaed  a  tax  upon  the  franchisee  of  national 
banks,  and  hence  exceeded  the  state  power. 
Dwenaboro  Nat  Bank  t.  Owensboro,  173  U. 
B.  M4,  687,  668,  43  L.  ed.  850,  852,  19 
8np.  Ct.  Rep.  S37,  and  eaaei  there  cited. 

Bat  it  is  apparent  that,  whatever  other 
objections  may  lie,  the  tax  complained  ol 
b  not  laid  upon  the  national  bank  itself,  its 
proper^  or  franchiaea.  It  ia  imposed  upon 
(he  depoaitora;  they  alone  ore  required  to 
pay  it.  U  they  fail  to  make  returns,  af 
provided  by  the  statute,  they  are  subject 
to  penalty;  and  both  tax  and  penalty  arc 
recoverabla  by  suit  against  them  in  the 
Mune  of  the  sUte.  U  [13«]  tbey  ew»pe  the 
tax,  it  ia  becAuae  of  the  bank's  stipulation. 
If  the  bank  becomes  liable,  it  is  by  virtue 
sf  its  agreement,  and  not  otherwise.  The 
ctatDte  waa  so  interpreted  by  the  suprenvi 
eoort  of  the  state,  which  said:  "The  trans- 
action which  makea  the  money  the  prop- 
arty  of  the  bank  gives  the  depositor  a  credit 
«f  equal  amount,  and  the  term  'deposit'  may 
W  nsed  to  indicate  the  money  deposited  or 
the  credit  which  the  depositor  receives  for 
it  The  last  tnust  be  taken  to  be  the 
■caning  here,  for  the  statute  lays  the  tax 
■pon  the  depositor  in  ho  many  words."  84 
n.  IBT,  181,  78  AU.  044,  Ann.  Cas.  1912D, 
tl  There  is  no  difficulty  in  t)ie  interpreta- 
tioti  of  the  statute  as  to  the  prescribed  Inci- 
dence of  the  tax,  and,  aside  from  that,  the 
decision  of  the  state  court  is  controlling  as 
to  the  persons  upon  whom  the  statute  fixed 
MipoDsibility.  It  was  the  province  of  that 
eoort  to  determine  what  the  terms  of  the 
statute  authorised,  commanded,  or  forbado 
and  it  is  for  this  court  to  say  whether,  in 
view  of  its  operation,  thus  delimited,  it  oon- 
Ikta  with  the  Federal  law.  New  York  t. 
Teaver,  100  17.  8.  639,  841,  642,  25  L.  ed. 
8*  lb  cd. 


705,  706;  First  Nat.  Bank  v.  Ayers,  160 
U.  S.  660,  684,  40  L.  ed.  673,  874,  16  Sup. 
Ct  Bep.  412;  First  Nat  Bank  v.  Chehalis 
County,  168  U.  S.  440,  444,  41  L.  ed,  1069. 
1072,  17  Sup.  Ct.  Hep.62»i  Commercial  Nat 
Bank  v.  Chambers,  182  U.  S.  668,  560,  48 
L.  ed.  1227,  122U,  21  Sup.  Ct  Hep.  SO. 

2.  It  is  not  urged  that  the  l^istation  of 
Congress  relfttin^  to  national  banks,  either 
eipresaly  or  by  implication,  withdrawa  from 
the  reach  of  the  taxing  power  of  the  state 
the  credits  belonging  to  depositors,  whether 
or  not  interest- bearing.  "No  one  contends,'' 
says  tlie  plaintilT  in  error,  that  a  state  "baa 
not  the  right  to  include  in  its  taxation  of 
a  person's  property  the  amount  which  he 
may  have  on  deposit  in  the  savings  depart- 
ment of  a  national  bank,"  It  must  also  be 
recogniied  that  in  exercising  its  authority 
to  tax  property  within  its  jurisdiction,  the 
state  is  not  limited  to  one  method.  It  has  a 
broad  range  of  discretion  in  elaoaifying  anb- 
jects  of  taxation  end  in  employing  differ- 
ent methods  for  different  sorts  of  property. 
[136]  Bell'a  Oap  R.  Co.  t.  Pennsylvania^ 
134  U.  8. 232,  237,  33  L.  ed.  892,  896,  10  Sup. 
Ct.  Rep.  633;  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  694,  606,  33  L.  ed.  1028,  1031,  10 
Sup.  Ct.  Rep.  803;  Citizens'  Tekph.  Co.  t. 
Fuller,  220  U.  S.  322,  329-331,  67  L.  ed. 
1206,  1213,  33  Sup.  Ot.  Rep.  833.  The  ob- 
jection mode  by  the  bank  to  the  state's  plan 
must  rest  not  upon  the  mere  fact  that  the 
depositors  in  national  banks  are  taxed  upon 
their  credits,  or  that  they  are  taken  out  of 
the  system  of  local  taxation,  bnt  upon  the 
ground  that  the  measure  adopted  ia  essential- 
ly inimical  to  national  banlis,  frustrating  the 
purpose  of  the  national  legislation,  or  im- 
pairing their  efficiency  as  Federal  agencies. 
Davis  V.  Elmira  Sav.  Bank,  181  U.  B.  276, 
2B3,  40  L.  ed.  700,  70],  16  Sup.  Ct.  Hep.  602; 
McClellan  v.  Chlpman,  164  U.  B.  347,  367.  41 
L.  ed.  461,  465,  17  Sup.  Ct.  Rep.  BG.  And 
that,  in  substance,  is  the  position  taken. 

To  be  open  to  such  an  objection,  it  mnst 
appear  tliat  the  scheme  ot  taxation  consti- 
tutes an  injurious  discrimination.  Even  In 
tlie  cose  of  shares  of  the  capital  stock  of 
national  banks,  which  cannot  be  taxed  aavc 
ith  the  consent  of  Congress  (New  York 
Weaver,  100  U.  8.  839,  643,  28  L.  ed. 
705,  706),  taxation  by  the  state  Is  express- 
ly permitted  if  it  is  not  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citiiens.  Rev. 
SUt  t  6219,  U.  S.  Comp.  SUt  190],  p. 
3502.  The  object  is  to  prevent  hostile  dis- 
crimination, and  for  this  purpose  a  standard 
is  fixed.  Mercantile  Nat  Bank  v.  New 
York,  121  U.  8.  138,  154,  156,  30  L.  ed.  898, 
901,  902,  7  Snp.  Ot.  Rep.  826.  With  respect 
to  the  taxation  of  depositors'  credits,  tb» 
Federal  statute  does  not  prescribe  a  nile; 
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tad,  the  property  being  normally  subject  to 
the  Btate't  taxing  pover,  there  ie  no  war- 
rant  for  impljini;  a  reatriction  which  would 
extend  beyond  the  requirements  of  protec- 
tion from  the  prejudicial  effect  of  such 
exactiona  as  would  be.uiijuttly  discrimina' 

It  follows  that  the  compariaon  must  have 
regard  to  business  and  property  which  may 
be  deemed  to  have,  generally  ipcalcing,  a 
similar  character;  and,  in  the  prei 
there  is  oo  basis  for  the  contention  that  the 
statute  unfairly  discriminates  against  na- 
tional banks  unless  it  may  be  found  in 
tilt  method  of  dealing  with  deposits  in 
[136]  banking  inititutions  organized  nnder 
the  state  law.  Tbe  InEtitutions  thus  brought 
to  our  attention  are  savinge  banks  and  trust 
companies.  Formerly  there  were  also  state 
banks  of  circulstion,  discount,  and  deposit; 
but  these,  shortly  after  the  pasaage  of  tbe 
national  banking  act,  ceased  to  exist  and 
were  succeeded  by  trust  companies  or  "sav- 
ings banks  and  trust  campaniea."  The  lat- 
tl!r  were  organized  under  special  charters 
and  had,  except  as  to  the  issuance  of  notes 
at  circulation,  very  nearly  the  same  powen 
as  those  possessed  by  the  earlier  state  banks. 
StaU  r.  Pranklin  County  Sav.  Bank  A.  T. 
Co.  74  Vt  840,  257,  2Se,  62  Atl.  :069. 

These  state  organizations,  as  it  has  al- 
ready been  observed,  for  many  years  liad 
been  subject  to  a  special  state  tax  upon  the 
average  amount  of  deposits,  after  certain 
deductions.  This  baa  beeo  held  to  be  a 
franchise  tax  (SUte  i.  Bradford  Sav.  Bank 
t  T.  Co.  71  Vt  1:^4,  44  Atl.  349;  SUte  v. 
Franklin  County  Sav.  Bank  t  T.  Co.  supra). 
Having  laid  this  tax,  the  state  exempted 
the  depositors  in  these  ssvings  banks  and 
trust  companies  from  taxation  upon  their 
respective  credits  not  exceeding  92,000  in 
any  one  institution.  Individual  deposits 
ovet'  this  amount,  as  we  have  seen,  were  to 
be  deducted  in  computing  the  tax  to  be  paid 
by  the  state  banks  and  trust  companies,  and 
were  to  be  listed  by  the  depositors  for  local 
taxation  at  their  places  of  residence.  The 
situation  then  was,  with  respect  to  the  state 
institutions,  that  they  paid  the  tax  of  A 
of  1  per  cent  per  annum  npon  average  de- 
posits, and  the  depoeita  were  exempted  from 
taxation  upon  those  deposits  which  entered 
into  the  calculation  of  this  average.  Na- 
tional bank*  did  not  pay,  and  could  not  be 
compelled  to  pay,  a  franchise  tax,  or  other 
tax  npon  their  deposits,  and  their  depositors 
having  credits  bearing  intereet  at  a  rate  ex- 
ceeding 2  per  cent  per  annum  were  required 
by  the  statute  in  question  to  pay  upon  such 
credits  a  tax  of  ^  of  1  per  cent  semi- 
[137]  annually.  Or,  if  any  national  bank 
desired  to  do  so,  it  could  agree  to  pay  an 
amount  computed  at  the  aame  rate  upm  the 
ISS 


average  amount  of  depoalts  of  the  described 
class,  snd  thus  save  its  depositors  both  froiA 
the  tax  and  the  inconvenience  of  making 
returns. 

With  respect  to  those  interest-bearing  de- 
posits of  tbe  described  class  which  did  not. 
exceed  severally  the  sum  of  t2,0U0,  it  is  evi- 
dent that  there  was  no  hostile  discrimina- 
tion against  the  national  banks  by  reaaoB 
of  the  rate  of  the  tax  imposed  upon  their  de- 
positors. True,  in  the  one  ease  the  depo^t- 
or  wss  exempted  to  the  specified  amount, 
and  in  the  other  the  depositor  w'as  taxed. 
But  the  depositor  in  the  state  bank  waa  re- 
lieved because  the  bank  paid.  The  amount 
received  by  the  state  was  substaatiallj 
the  same  in  each  caae,.  that  is,  at  the  rate  of 
A  of  1  per  cent  a  year.  The  state  bank» 
transacted  their  business  under  this  charge. 
As  to  national  '.anks,  the  state  could  not 
follow  the  course  taken  with  the  stata  insti- 
tutions, and  lay  a  tax  upon  the  bank,  com- 
puted upon  the  amount  of  its  depoaits,  witb 
a  corresponding  exemption  to  the  depoiltart> 
Kor  was  the  state  bound  to  extend  its  ex- 
emption to  cases  where  the  reason  for  it  did 
not  exist  But  the  national  bank,  not  being 
subject  to  tbe  tax  which  the  state  banks  had 
to  pay,  had  the  opportunity  to  give  its  de- 
positors, if  it  chose,  an  equivalent  benefit 
in  interest  rates.  So  far  as  the  amount  of 
the  tax  upon  these  deposit*  was  concerned, 
the  nations]  bank  was  not  put  at  a  disad- 
vantage as  compared  with  the  state  banks. 

Xben,  as  to  depoeito  in  excess  of  92,000, 
for  which  depositors  in  the  state  institu- 
tions were  taxable  locally,  it  does  not  t^ 
pear  that  the  difference  in  method  was  to 
the  prejudice  of  national  banks.  The  de- 
positors in  the  latter,  with  respect  to  the 
interest -bearing  deposits  in  question,  had 
a  low,  flat  rate,  and  were  tree  from  what 
the  state  court  properly  called  "the  greater 
burden  and  uncertain  demands  of  local  tax- 
ation." The  agreed  statement  of  [138} 
facts  sets  forth  that  the  average  local  rat* 
throughout  the  state  for  the  year  beginning 
April  ],  1908,  was  910.70  per  91,000  of  tax- 
able property  set  in  the  grand  list;  tb» 
minimum  being  97.S0  per  91,000,  and  the 
maximum  being  »39.B0  per  91.000.  While 
deduction  for  debts  was  allowed  in  the  asoer- 
tainment  of  the  amount  of  personal  eat«t« 
subject  to  the  local  tax,  and  this  was  laid 
only  once  a  year,  the  allowance  til  a  maeb 
lower  rate  on  deposits  to  any  amount  in  ft 
national  bank  might  well  be  regarded  aa  k 
compensatory,  if  not  a  greater,  advantaga 
In  its  general  operation.  It  is  said  that  no 
such  publicity  was  required  of  the  other  tax- 
payers regarding  their  personal  properly  aa 
was  demanded  of  depositors  in  national 
banks.  This  argument  refers  to  the  requiiv 
ment  that  tbe  latter  should  report  tte 
ISl  U.  ■. 
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tnmt  of  tbeir  depoaita  uid  the  namM  of 
the  buk*  to  which  thej  were  kept.  But,  in 
(h  cue  of  lool  taxei,  a  "full  ■tatement  of 
«n  tuabh  property"  waa  required  from 
**ek  tazpftyer,  who  wai  obliged  to  maJcc 
«iUi  that  bia  inreiitarjr  waa  "a  full,  true, 
aad  cnrreet  liat  and  deicriptioii."  Pub. 
All  (Vt.)  IS  63«-S4D.  What  dilTerenM 
ttcre  BW7  be  in  the  form  of  the  two  itate- 
■nta  ia  plainly  not  important.  The  re- 
fdr^tenta  in  the  eaae  ol  the  depoaitors  in 
Mtioiial  banka  went  no  further  than  to  te- 
(ara  Um  payment  of  the  tax,  and  the  retnnu 
Mra  anbject  to  official  inapection  only, 
htk  SUt.    (Tt)    9  808,  supra. 

It  waa  in  theae  circumstancea  that  the 
kfialature  adopted  the  proviBion  that,  il 
tkc  naticmal  bank  agreed  to  pay  an  amonot 
>kicb  might  fairly  be  regarded  aa  equiva- 
knt  to  the  anm  demanded  of  tiie  depoaitors, 
Ik*  latter  abould  be  free  from  the  neceaaity 
if  uakiDg  any  returni.  In  no  proper  tenae 
Mold  this  be  deemed  to  place  the  bank 
■der  dureaa.  It  may  well  be  that  the  state 
^rired,  by  aubatituting  the  Sat  ezcluaive 
rata  in  place  of, local  taxation,  to  facilitate 
tta  appeuranee  in  larger  amount  ol  a  class 
<<  property  which  eaaily  escapes  [139]  taxa- 
(Isa.  84  Vt.  167,  IBS,  7S  Atl.  944,  Ann.  Cas. 
]II£D,  £2.  But  the  exaction  it  imposed  upon 
tte  depoaitors  was  not  relatively  unfair, 
ud  in  providing  that  tlie  bank  might,  if  it 
H«  fit,  make  the  returns  and  payment 
(tipulated,  the  state  left  no  poasible  ground 
far  abjection  on  the  score  of  inconTenienee 
la  practical  administration.  That  th; 
flaintift  in  error,  in  the  conduct  of  its  sav- 
ins department,  did  not  fail  to  perceive 
tht  bnainew  advantagea  of  the  state's  plan. 
ja  apparent  from  the  excerpts  from  the  ad- 
ToliaementB  it  published  during  the  period 
esTOtd  by  the  stipulation  In  suit  and  prior 
thereto.    The  following  are  illustrative: 

"^e  pay  4  per  cent  on  savings  accounts, 
la  any  anMunt  from  1  dollar  upwards.  All 
tues  are  paid  by  the  bank,  and  you  do  not 
■Btd  to  report  deposits  in  thia  bank  t4i  the 
liatcn." 

"B*  sure  and  take  advantage  of  the  law 
tPTaning  taxea  on  deposit*  in  national 
kanks.  Out  depoaitors  do  not  make  any 
nport  of  their  deposits  to  the  listers." 

"^oder  the  law  governing  saving  depoalts 
in  national  banks,  we  pay  all  taxea  on  any 
moant.  There  is  no  $2,000  limit.  You 
esn  carry  any  amount  tax  free,  and  do  re- 
port of  ymr  deposit  is  made  by  the  bank  to 
the  listera." 

We  find  DO  basis  for  the  charge  of  in- 
Jniona  discrimination. 

t.  With  tbia  view  of  the  scheme  of  the 
statute,  we  come  to  the  question  of  tfae  va- 
lidity of  the  stipulatioD  in  suit.  Tfae  bank 
eontenda  that  it  waa  ultra  vim.  There  Is 
IS  I^  cd. 


no  suggestion  that  tfae  bank  did  not  havs 
the  power  to  allow  interest  upon  deposits, 
or  to  conduct  its  savings  department.  Nei- 
ther party  questious  the  bank's  authority 
in  that  respect.  The  practice  of  maintain- 
ing savings  department*  seems  to  have  be- 
come extensivB  in  recent  years,  without  chal- 
lenge by  tfae  government.  (Report  of  the 
Comptroller  of  the  Currency;  Treasury  Re- 
ports, 1S12,  p.  381.)  The  position  of  tlw 
plaintiff  in  error  i«  tbat,  assuming  [140]  its 
right  to  transact  business  of  this  sort,  still  it 
could  not  lawfully  enter  into  the  agreement 
which  the  state  series  to  enforce. 

The  applicable  principles  are  not  in  dis- 
pute. The  Feder.  rtatutea  relative  to  na- 
tional banks  constitute  the  measure  of  the 
authority  of  such  corporations,  and  they 
cannot  rightfully  exercise  any  powers  ex- 
cept those  expressly  granted  or  which  are 
incidental  to  carryiqg  on  the  business  for 
which  they  are  estalilished.  California  Nat. 
Bank  *.  Kennedy,  187  V.  S.  302,  366,  42  L. 
ed.  198,  200,  17  Sup.  Ct.  Rep.  831;  Logan 
County  Nat.  Bank  v.  Towntcnd,  139  U.  S. 
07,  73,  3S  L.  ed.  107,  110,  11  Sup.  Ct.  Rep. 
4B6.  These  incidental  powers  are  such  "as 
are  required  to  meet  all  the  legitimate  de- 
mands of  the  authorized  business,  and  to 
I'tmble  a  bank  to  conduct  its  affairs,  within 
the  general  scope  of  its  charter,  safely  and 
prudently."  First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  322,  327,  23  L.  ed.  679, 
6B1;  Western  Nat.  Bank  v.  Armstrong,  162 
U.  S.  346,  361,  38  L.  ed.  470,  472,  14  Sup. 
Ct.  Rep.  fi72.  The  bank  was  authorised  to 
receive  deposits.  Arising  from  theae  de- 
posits were  credits  to  the  depositors,  form- 
ing part  of  tbeir  property,  and  subject  to 
the  taxing  power  oi'  the  state.  It  cannot  be 
doubted  that  the  property  being  taxable,  the 
state  could  provi.'.c,  in  order  to  secure  the 
collection  of  a  valid  tax  upon  such  credits, 
for  garni  hment  or  trustee  process  against 
the  bank,  or  in  effect  constitute  tfae  bank 
its  agent  to  collect  tfae  tax  from  the  in- 
dividual depositors.  First  Nat.  Bank  v. 
Kentucky,  9  Wall.  363,  361-363,  19  L.  ed. 
701,  703,  704 ;  UerchanU'  4  Uf  re'  Nat.  Bank 
V.  Pennsylvania,  167  U.  B.  461,  465,  406, 
41  L.  ed.  236,  238,  17  Sup.  Ct.  Rep.  829. 
Further,  it  would  seem  to  be  highly  appro- 
priate that,  the  credita  of  depositors  being 
taxable  by  tfae  state,  the  bank  should  be  free 
to  mske  reasonable  agreements,  and  thus 
promote  the  convenience  of  its  business, 
with  respect  to  the  making  of  returns  and 
the  payment  of  such  amounts  as  the  stats 
might  lawfully  require  of  its  depositor*. 
Provision  tor  such  agreements,  instead  of 
constituting  an  interference  with  a  Federal 
in*trumentallty,  would  aid  it  in  perfwming 
its  function*,  [141]  and  would  mnore  un- 
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7  otiaUcIea  to  the  ■uccmful  prosecu- 
tion of  its  buaineu. 

The  contention,  liowever,  is  thftt  in  thii 
cue  the  bmnk.  under  the  etatute,  stipuUted 
to  p»7  ftt  the  speciflt^l  rftte  upon  an  kvera^ 
amount  of  depoaits,  and  it  ia  iaslBted  that 
thi*  amount  did  not  correspond  preeieely  to 
the  amountB  upoi.  which  intereat  wai  actu- 
ally paid' to  the  depoeitorH,  and  upon  which 
accordingly  the;  nould  have  been  taxahte. 
That  i«,  aa  already  stated,  certai^i  depoaita 
being  withdrawn  between  the  intereat  dates 
fixed  by  the  bank,  there  would  b«  deposit* 
belonging  to  the  interest-bearing  class  upon 
which  interest  would  not  in  fact  tie  paid. 
The  facta  in  regard  to  the  Suctuations  in 
deposits  during  the  period  in  question  are 
shown  in  the  excerpts  from  tbe  agreed  state- 
ment set  forth  in  the  margin.t  But  we  are 
of  the  [142]  opinion  that  tbia  lack  of  an  ex- 
act eorreapondenee  between  the  amount  upon 
which  tbe  depoaitors  would  have  been  taxed 
and  the  average  amount  upon  which  the 
bank  agreed  to  pay  cannot  be  said  to  furnisli 
a  ground  for  holding  the  agreement  to  be 
invalid.  There  waa,  and  in  the  ordinary 
course  of  business  there  naturally  would 
be,  a  subatantial  equivalency.  The  arrange- 
ment to  make  th°  coroputation  upon  the 
average  amount  of  deposits  of  tbe  class  was 
a  simple  and  convenient  method  which  could 
fairly  be  said  to  offset  in  it .  advantages 
such  risks  as  might  be  incident  to  the 
fluctuations.  It  is  further  said  that  the 
agreement  did  not  contemplate  a  charge 
against  tbe  depoaitors'  accounts  of  the 
amount  paid  by  the  bank.  Tbe  bank.,  bow- 
ever,  waa  free  to  adjust  ita  interest  rates 
accordingly.  We  find  no  ground  for  sus- 
taining the  contention  that  the  agreement 
was  beyond  the  bank's  power. 

4.  But  it  is  also  insisted  that  the  agree- 
ment cannot  be  enforced  for  the  reason  that 
it  was  without  valid  conaideration.  The 
proposition  is  that  the  tax,  considered  as 
one  upon  the  depositors,  would,  if  enforced, 

f'Deposits  to  the  amount  of  S4,6I4,  were 
made  subsequent  to  July  I,  1908,  and  were 
withdrawn  prior  to  January  1,  1909;  and 
deposits  to  the  amount  of  f3,O0Z.12  were 
made  subsequent  to  January  1,  1QP9,  and 
withdrawn,  prior  to  July  1,  1909,  some  be- 
ing withdrawn  prior  to  April  I,  and  some 
subsequent  thereto.  No  interest  waa  paid 
by  the  defendant  on  any  of  the  deposits 
mentioned  in  this  article. 

"Depoaits  to  tbe  amount  of  17,069.24, 
were  made  after  October  1,  1908,  and  were 
withdrawn  prior  to  April  1,  1909,  of  which 
$G,T23.Z9  were  in  the  bank  January  1,  1609, 
and  drew  interest  at  the  aforesaid  rate; 
deposiU  in  said  bank  on  October  1,  1908, 
to  the  amount  of  C20,T20.£8,  whereon  inter- 
est at  said  rate  waa  then  allowed  by  the  de- 
fendant were  withdrawn  prior  to  March  SI, 
Its 


constitute  a  denial  of  the  equal  protection 
of  the  laws,  and  would  taks  the  property  of 
the  depositors  without  due  process  of  law. 
What  has  already  been  said  with  respect 
tu  the  charge  of  discrimination  aa  against 
the  bank  is  applicable  here,  and  need  not 
tie  repeated.  Befcrence  is  also  made  to  tha 
exemptions  granted  by  |  819  of  the  statute 
(ante)  which  makes  its  proviaioii  for  tba 
tax  inapplicable  to  municipalities;  to  tot- 
porations  organized  solely  for  charitable, 
educational,  or  religious  purposes;  and  to 
various  corporations  which  were  otbcrwiaa 
ta.\ed.  All  these  exemptions  it  was  nunl* 
festly  within  the  poner  of  the  state  to  al> 
low.  Similarly,  with  respect  to  persona 
whose  depoaits  did  not  bear  interest  exceed- 
ing 2  per  cent  per  annum,  tbe  l^tslature 
took  this  method  of  recognizing  a  practical 
difference  between  deposit  accounts  of  the 
ordinary  commercial  aort  and  those  which 
partook,  generally  speaking,  [143]  of  the 
character  of  aavinga  accounts.  It  cannot  bs 
said  that  tbe  classiScation  adopted  waa 
purely  arbitrary  or  beyond  the  power  of  tha 
state.  Citizens'  Teleph.  Co.  v.  Fuller,  229 
U.  S.  322,  329-331,  67  L.  ed.  1206,  1213,  33 
Sup.  Ct.  Rep.  837. 

In  support  of  the  contention  that  the 
tax  would  deprive  the  depoaitors  of  tbrir 
property  without  due  process  of  law,  it  ia 
said,  (I),  that  there  was  no  valid  assess- 
ment, and  111  le  was  provided  for;  and  (2), 
that  the  tax  wls  aaseaaed,  if  at  alt,  without 
proper  notice  to  the  depositors.  The  stat- 
ute laid  tbe  tax  at  a  specified  rate  upon 
bank  creditai  no  other  assessment  than  that 
made  by  tbe  statute  itself  was  necessary: 
and  no  other  notice  to  the  depositor  than 
that  thus  given  by  law  was  required.  The 
tax  was  recoverable  by  suit  in  which  the 
depositor  would  have  full  opportunity  to 
resist  any  illegal  demand.  Dollar  Sav. 
Bank  v.  United  States,  19  Wall.  227,  240,  22 
L.  ed.  BO,  82;  King  v.  United  States,  99  U. 
B.    228,   233,   2a    L.    ed.  373,   374;    United 

1S09.  Eleven  of  the  individual  depositors 
liaving  interest-bearing  deposits,  not  exceed- 
ing in  the  aggregate  t4,6Sl.S5,  became  such 
after  October  1,  1908,  and  ceased  to  be 
depositors  before  March  31,  1909;  and  forty- 
eight  depoaitors  of  tbia  claas  bsving  depoa- 
its on  October  1,  1908,  not  exceeding  in  the 
aggregate  t2Z,&30.&4,  ceased  to  be  depositors 
before  March  31,  1909." 

It  also  appeared  that  the  aggregate  irf 
Buch  i  uteres  t^bearing  deposita  on  October 
1,  190B,  waa  8509,393.76,  of  which  838,424.- 
27  were  deposited  by  nonresidenU;  and  on 
April  1,  1909,  such  afgregste  was  S023,- 
242.75,  of  which  839,361.98  were  deposited 
by  nonresidenta.  The  aggregate  on  the  last- 
named  date  waa  f2'8,B8S.01  a  excess  of  ths 
average  for  tbe  semiannual  period  ending 
Uareh  31,  IMS. 
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Sbta  T.  Erie  R.  Co.  lOT  V.  8.  1,  2,  27  L. 
td.  ISfi,  380,  2  Snp.  Ct.  Rep.  B3;  United 
Etitn  r.  Cbamberlin,  219  U.  B.  EGO,  203, 
W,  U  L.  sd.  204,  210,  211,  31  Sup.  Ct. 
Btp.  ]55. 

i.  Further  objection  U  made  tb«t  the 
itatote  inteiftrMl  with  existing  contracts 
Mnen  the  bunk  uid  ita  depoaitora,  im- 
furiag  their  obligation.  But  thii  Im  clear- 
Ij  BDtenBble.  The  statute  did  not  act  upon 
pKh  eoDtractai  it  impoeed  a  tai  upon  tha 
ftopcrtj  ot  depoaitora  in  the  excrciae  of  a 
^er  aubjcct  to  which  the  depoaita  were 
■ade.  Korth  Miaiouri  E.  Co.  v.  Maguire, 
n  WaJl.  4S.  HI,  22  L.  ad.  287,  ZS3. 
The  judgment  ia  affirmed. 
Affirmed. 


[1*4]  UNITED  STATES,  Petitioner, 

FREDEWCK  W.  WHITKIDGK,  aa  Receiver 
at  tlM  Third  Avenue  Railroad  Compauy 
ft  «L     (No.  460.) 

UNITED  STATES,  Petitioner, 

(  Robin- 
let  ropoli  tan 
Street    Railwa7    Company    et    al.      (No. 

(Sea  S.  C.  Reporter'a  ed.  144-149.) 


lairrnal  rcTcnne  —  Federal  corporation 
(81  —  direct  of  recelverahlp. 
The  income  derived  from  tlie  management 
of  itreet  railwa;  lines  ^j  rpceivera  au- 
tboriud  and  required  by  the  order  for  their 
ippointnent  to  manage  and  operate  such 
nilwaja,  and  to  dischartte  tlicir  public 
dntiea  subject  to  the  superviiiion  of  the 
fonrt,  is  not  aubject  to  the  excise  tax  im- 
Boaed  bj  the  act  of  August  G,  1000  (30 
SUt.  at  L.  11,  112-1J7.  chRp.  0,  U.  8. 
(^p.  Stat.  Supp.  1911,  pp.  741.  940),  |  38, 
apoB  the  doing  or  carrying  on  of  huaineia 
in  a  corporate  capacity. 
[For  otlier  caaea,  see  Internal  Bevanna.  III., 
la  DiccM   Sop.  Ct.   1908.1 

[Noa.  4«  and  407.] 


TWO  WRITS  of  Certiorari  to  the  United 
Statea  Circuit  Coart  ot  Appeals  for 
the  Second  Circuit  to  review  decrees  which 
sfiraMd  decrees  of  the  District  Court  for 
tha  Southern  District  of  New  York  in 
bvor  of  the  receivers  of  street  railway  eom- 
paaiea  In  anita  to  require  them  to  make 
trtcma  of  the  net  income  comfonnably  to 
flw  Federal  eorporation  tax  law.    Affirmed. 


See  same  eaae  below,  117  0.  C.  A.  SfiO, 
198  Fed.  774. 

The  facta  are  stated  in  the  opinion. 

Asaiatant  Attorney  Qeneral  Grabam  ar- 
gued Lbe  cause  and  filed  a  brief  for  the 
United  SUtea: 

Wlieo  a  eorporation  ia  brought  into  a 
court  of  equity  at  the  suit  of  a  creditor  or 
tDortgafjCC,  and  that  court,  In  the  exercise 
of  the  jurisdiction  so  acquired,  appoint*  a 
leceiver  of  all  its  assets,  including  ita  fran- 
chises, and  autliorizea  the  receiver  to  carry 
on  all  ita  buHineaa,  which  is  done,  is  that 
corporation,  while  thus  in  the  hands  o*  a 
receiver,  doing  buaineaa  "with  the  advantages 
which  inhere  in  the  peculiaritiea  of  corporate 
or  joint-stock  organizations  of  the  character 
described  I" 

Flint  V.  Stone  Tracy  Co.  22Q  U.  S.  107, 
I4S,  140,  53  L.  ed.  380,  411,  31  Sup.  Ct. 
Rep.  342,  Ann.  Caa,  I912B,  1312. 

If  the  corporations  them ae Ives  are  not 
doing  buaincBs  under  such  circumatances, 
how  could  such  a  auit  as  that  of  Morrison 
T.  Fornian,  177  ill.  427,  63  N.  E.  78,  be 
suatained  where  a  corporation  by  ita  receiver 
was  permitted  to  condemn  property! 

In  cviTy  substantial  sense  the  income  re- 
ceived and  diabunu'inenta  made  by  the  re- 
ceiver are  those  of  the  corporation  itself. 
The  receiver  Ukes  the  income  as  a  trustee, 
apptiea  it  hrst  to  the  debts  qf  the  corpora- 
tion, and  holda  the  surplus  for  the  corpora- 
tion. Any  net  income  over  and  above  the 
experscs,  debts,  etc.,  is  the  equitable  propcr- 
tv  ot  the  latter. 

'  Philadelphia  ft  R.  R.  Co.  v.  Com.  104  Pa. 
82. 

The  court  of  appeals  of  New  york  has,  in 
three  cases,  expressly  construed  a  taxing 
statute  in  substantially  all  respects  similar 
to  the  corporation-tax  act  bb  covering  cor- 
porations in  the  hands  of  receivers. 

Central  Trust  Co.  v.  New  York  City  4  N. 
R.  Co.  110  N.  Y.  250,  1  LJUl.  200,  18  N. 
E.  92;  People  ex  rel.  Joline  v.  Williams, 
200  N.  Y,  528,  94  N.  E.  1097;  New  York 
Terminal  Co.  v.  Gaus,  204  N.  Y.  SIS,  98 
N.  E.  11. 

Mr.  Joseph  H.  Ohoat«,  Jr.,  argued  the 
cause,  and,  with  Mr.  Matthew  C.  Fleming, 
tiled  a  brief  tor  Whitridge: 

The  decisions  construing  the  act  hold 
that  it  imposes  a  tax  upon  the  doing  of  busi- 
ness by  corporstiona  in  their  corporate  ca- 

Flint  Y.  Stone  Tracy  Co.  220  U.  8.  107, 
65  L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  1012B,  1312;  Zonne  v.  Minneapolia 
Syndicate,  220  U.  S.  187,  BS  L.  ed.  428,  31 
Sup.  Ct.  Rep.  301 ;  McCoacb  v.  Hinehilt  Jt 
S.  H.  R.  Co.  228  U.  B.  29fi,  67  L.  ed.  842,  S3 
Sup.  Ct.  Rep.  41S. 
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Itaoaiven  eumot  be  brought  bj  ooutrne- 
tion  within  kOf  of  the  proviBioni  of  thii 
Mt. 

United  SUtM  t.  HKiria.  177  U.  S.  306, 
44  L.  ed.  TSO,  20  Sup.  Ct.  Rep.  609;  Penn- 
■flTuU  Steel  Co.  T.  New  York  Ci^  R.  Co. 
ITS  Fed.  477. 

It  ia  not  the  intent  of  the  »et  to  Impose 
•  tax  opon  the  doing  of  buainew  by  k  re- 
ceiver. If  tbi*  were  ila  intent,  it  would  be 
nneonBtitutional  so  far  aa  it  relates  to  biui- 
neaa  done  bf  receiver!  appointed  bj  atate 
courta  or  under  atate  laws,  and  therefort  it 
cannot  be  inferred  that  Congrcaa  intended  to 
l«x  the  buainesa  done  by  receivers. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
1S8,  6fi  U  ed.  41S,  416,  31  Sup.  Ct  Kcp.  342; 
'the  Collector  v.  Uay  (JJuDington  v.  Day) 
11  Walt.  113,  20  L.  ed.  122;  South 
CaroUna  v.  United  States,  1S9  U.  S. 
437,  SO  L.  ed.  261,  26  Sup.  Ct.  Rep.  110, 
4  Ann.  Caa.  737 ;  Porter  v.  Sabin,  14S  U.  S. 
473,  37  L.  ed.  816,  13  Sup.  Ct.  Rep.  1008 1 
Re  Tyler,  149  U.  S.  104,  37  L.  ed.  680,  13 
Sap.  Ct.  Rep.  7B5;  M'Culloch  v.  Maryland, 
4  Wheat.  316,  4  L.  ed.  679. 

The  only  franchise  the  exercise  of  wbicb  is 
taxable  is  the  corporate  franchise.  The 
right  to  do  buainesa  in  a  corporate  capacity 
haa  many  advantages,  and  is  a  valuable 
right.  It  13  only  the  exercise  of  this  right 
that  Congress  intended  to  tax. 

McCoacb  V.  Minehill  ft  S.  H.  R.  Co.  228  U. 
8.  295,  67  L.  ed.  842,  33  Sup.  Ct.  Rep.  410. 

Chancery  receivers  do  not  represent  the 
corporation  in  ita  individual  or  personal 
character,  nor  supersede  it  in  the  exeri'ise 
of  its  corporate  powers,  except  so  far  as 
tile  property  intrusted  to  their  care  is  con- 
eamed.  Notwithstanding  their  appointment, 
the  corporations  were  clothed  with  their 
franchises  and  atill  existed.  They  could 
still  exercise  their  powers  if  thereby  they 
did  not  interfere  with  the  tnanagement  of 
the  railroads.  They  could  do  many  cor- 
porate acta  and  could  do  all  things  neret- 
aary  to  preserve  their  legal  existence;  could 
sue  and  be  sued,  and  were  liable  for  their 
acta  and  upon  their  contracts  and  covenants 
the  aame  aa  If  the  receivers  had  not  bi-en 
appointed. 

Decker  v.  Gardner,  1Z4  N.  Y.  334,  11 
h-RJt..  480,  26  N.  E.  814. 

The  court  could,  in  a  foreeloaure  or  gen- 
eral creditor's  suit,  take  posaession  of  the 
secondary  tranchfaea,  and  the  receivers  could 
ezerciae  them. 

Memphis  ft  L.  R.  R.  Co.  t.  Ballroad  Comrs. 
(HempbU  ft  L.  R.  R.  Co.  v.  Berry]  112  U. 
&  e09,  619,  eg  L.  ad.  837,  841,  6  Snp.  Ct. 
Rep.  2S». 

The  poaseaslon  of  tha  railroad*  by  the  r»- 
caiTara  gava  than  the  power  to  operate  them 
and  axenlaa  the  aceoBdary  tranchlaaa  which 
IM 
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were  inseparable  from  them.  To  do  this 
they  did  not  require  and  did  not  exerciae  any 
corporate  tranchisea.  They  merely  did,  in 
their  capacity  aa  Tcceivera,  what  individuals 
might  do. 

People  ex  rel.  Third  Ava.  R.  Co.  v.  Public 
Service  Commisaion,  203  N.  Y.  308,  06  N.  E. 
1011. 

Tha  receiver  did  not  take  the  place  of 
the  corporation  or  ita  officers,  and  waa  not 
its  agent. 

White  V.  Ewing,  1&9  U.  S.  36,  40  L.  ed. 
67,  IS  Sup.  Ct.  Rep.  1018;  Decker  v.  Gardner, 

Mr.  Artliur  U.  Masten  argued  the  cause, 
and,  with  3Jr.  Ellis  W.  Leavenworth,  fllad 
a  brief  for  Joline  et  al.: 

Ihe  tax  impused  by  the  act  is  a  tax,  mt 
upon  buainesa  per  «e,  but  upon  tha  right 
tu  do  businiiss  in  a  particular  manner  and 
with  particular  advantages;  to  wit,  in  a 
corporute  capacity,  and  with  the  a^vantagea 
which  iuhi^re  in  corporate  organ ixationa.  If 
bus  incus  is  not  done  in  a  corporate  capacity, 
no  tax  is  payable  in  respect  thereto,  it 
IS  not  a  tax  upon  property  or  franchises  or 
income.  Where  income  is  actually  received, 
but  no  corporate  businesa  is  done,  the  tax 
ia  not  payable. 

Flint  V.  Stone  Tracy  Co.  220  U.  8.  107, 
66  L.  ed.  38B,  31  Sup.  Ct.  Rep.  342,  Ann. 
Caa.  im^B,  1312-,  Zonae  v.  Minneapolis 
Syndicate,  220  U.  S.  187,  6G  L.  ed.  628,  31 
ijup.  Ct.  itcp.  361)  McCoach  *.  Minehill  ft 
S.  H.  R.  Co.  228  U.  S.  295,  67  L.  ed.  842,  33 
Sup.  Ct.  Rep.  419. 

ilie  receivers  acquired  no  intereat  in  the 
right  of  the  Metropolitan  Street  Railway 
Company  to  be  a  corporation.  The  corpora- 
tion continued  to  exist.  It  could  hold  cor- 
porate meetings  and  elect  officers.  It  ra- 
tained  title  to  its  property,  the  receivera 
being  vested  with  no  interest  Uierein,  but 
acting  merely  as  its  custodians  for  the  court. 

t^incy,  M.  &  P.  R.  Co.  v.  Humphreys, 
146  U.  S.  83,  36  L.  ed.  632,  12  Sup.  Ct.  Rep. 
767. 

A  corporate  existence  is  not  an  abaolute 
prerequisite  to  lawful  operation  of  a  rail- 
way. 

Memphis  ft  L.  R.  R.  Co.  v.  Railroad  Comra. 
(MemphU  ft  L.  R.  R.  Co.  v.  Berry)  112 
U.  S.  609,  619,  28  L.  ed.  837,  841,  5  Snp. 
Ct.  Rep.  209;  New  York  ex  rel.  Schuri  v. 
Cook,  148  U.  S.  307,  409,  37  L.  ed.  498, 
602,  13  Sup.  Ct.  Rep.  646;  Phcenix  v.  Qan- 
Don,  196  N.  Y.  471,  SB  N.  E.  1066. 

The  receiver  represents  none  of  the  parties 
to  the  cause,  but  acta  under  the  sole  direc- 
tion of  the  court. 

Atlantic  Trust  Co.  v.  Chapman,  208  U.  S. 
360,  376,  62  L.  ed.  528.  5:)6.  28  Sup.  Ct. 
Rep.  406,  IS  Ann.  Caa.  IlfiS. 

Ml  V.  ■. 
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Mr.  Justice  Pitney  delivered  thi 
Ion  of  the  court: 

Thtae  cases  were  heard  togetber  in  the 
district  court  and  in  the  circuit  court  of  ap- 
peals (sob.  nom.  PennsjlvAiiia  Steel  Co.  t. 
K«w  York  City  B.  Co.  183  Fed.  286,  117  C. 
C.A.666,  19B  Fed.  T7*l.  They  were  argued 
together  in  this  court,  and  may  be  dispoied 
of  in  a  single  opinion. 

In  the  years  1&O0  and'19I0  eertsJn  Uaes 
af  ttreet  railway  in  the  city  of  New  York, 
that  may  be  conTeniratly  designated  as  the 
Third  Avenue  system,  were  in  the  hands 
of  the  respondent  Whitridge,  aa 
under  orders  made  in  th«  year  1B08  by  the 
circuit  court  of  the  United  States  for  the 
Muthem  diatrict  of  New  York  in  actione 
pending  therein  against  the  several  proprie- 
tary companies.  One  of  these  actions  was 
s  foreclosure  suit;  the  others  were  creditors' 
sctions  based  upon  the  insolvency  of  the 
nspective  companies.  The  powers  conferred 
npon  the  receiver  did  not  vary  in  any  respect 
BOW  [I4S]  material,  and  so  a  recital  of  the 
rabstsnce  of  one  of  the  orders  will  suffice  as 
la  example.  This  order  constituted  Whit- 
ridge  receiver  of  all  the  railroads  and  other 
property  of  the  company,  including  tracks, 
can,  and  other  rolling  stock  and  equipment, 
casements,  privileges,  and  fraochises,  and 
the  tolls,  earnings,  income,  rents,  issues, 
ud  profits  thereof,  with  authority  "to  run, 
iBsnage,  and  operate  the  said  railroads  and 
properties,  to  collect  the  rents,  income,  tolls, 
issues,  and  profits  of  said  railroads  and 
property,  to  exercise  the  authority  and  fran- 
chises of  said  defendant,  and  discharge  its 
public  duties,  acting  in  all  things  subject 
to  the  supervision  of  this  court."  By  the 
•ame  order  the  officers,  agents,  and  em- 
ph^eea  of  the  company  were  required  to 
turn  over  and  deliver  to  the  receiver  all  of 
the  aaid  property  in  their  hands  or  under 
their  control,  and  the  company  was  pnjoined 
from  interfering  in  any  way  with  his  pos. 
SEssion  or  management. 

In  the  same  years  (1909  and  1910)  cer- 
tain other  lines  of  street  railway  In  the 
city  of  New  York,  which  may  be  described 
■i  the  ilctropolitan  system,  were  in  the 
possession  of  the  respondents  J<dine  and 
Robinson  as  receivers,  appointed  in  the  year 
1M7  by  the  circnit  court  of  the  United 
States  for  the  same  district,  in  several  ac- 
tions therein  pending  sgainst  the  corpora- 
tioas  which  were  owners  of  these  lines.  The 
order*  appointing  these  receivers  contain 
provisiona  substantially  similar  to  those  al- 
icady  recited.  (See  Re  Metropolitan  S. 
Beceiverahip  [Re  Reisenberg]  208  U.  S.  90, 
»-H,  S2  L.  ed.  40&-40S,  28  Sup.  Ct.  Rep. 
11».) 

In  the  year  IBII,  petitions  were  filed  iu 
the  circuit  eourt  in  behalf  of  the  United 
SB  li.  ad. 


States,  praying  for  orders  directing  the  re- 
ceivers to  make  returns  of  the  net  income 
of  the  respective  railway  corporations  for 
the  years  1009  and  1910,  to.  the  collector 
of  internal  revenue,  in  the  manner  required 
by  the  provisions  of  the  corporation  tax  law 
(act  of  August  B,  190S,  |  3S,  36  Btat.  at  h. 
chap.  S,  pp.  11,  1I2-1JT,  U.  B.  Comp.  SUt. 
Bupp.  IBll,  pp.  741,  946). 

[147]  The  applications  were  resisted  by 
the  receivers  on  the  ground  that  the  respect- 
ive corporations  did  not,  during  the  years 
1009  and  1910,  carry  on  any  business  in  re- 
spect of  the  property  that  was  in  their  hands 
as  auch  receivers;  that  they  as  auch  receivers 
managed,  controlled,  and  operated  the  same, 
and  carried  on  all  the  business  in  respect 
thereto,  and  received  all  the  income  arising 
therefrom,  not  acting  in  place  of  the  direct- 
ors and  oBIcers  of  the  respective  companies, 
but  as  officers  of  the  eourt;  and  that  they 
were  therefore  not  Subject  to  the  provisions 
of  the  act. 

Jurisdiction  of  the  controversy  having 
been  transferred  to  the  district  conrt  by 
virtue  of  the  new  Judicial  Code,  |  2S0  [30 
SUt  at  L.  1167,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  243},  that  court  sus- 
tained the  contention  of  the  receivers  (193 
Fed.  2B6)  and  the  circuit  court  of  appeals 
amrmed  this  decision  (117  C.  C.  A.  656, 
19S  Fed.  774).  The  cases  are  brought  here 
by  writa  of  certiorari. 

As  repeatedly  pointed  out  by  this 
court,  the  corporation  tax  law  of-  1909 
^^nacted,  as  it  was,  after  Congress  had 
proposed  to  the  legislatures  of  the  several 
states  the  adoption  of  the  ISth  Amendment 
to  the  Constitution,  but  before  the  ratifica- 
tion of  that  Amendment — imposed  an  ex- 
cise or  privilege  tax,  and  not  in  any 
sense  a  tax  upon  property  or  upon  in- 
come merely  aa  income.  It  waa  eu- 
'  9  view  of  the  decision  of  this 
eourt  in  Pollock  t.  Farmers'  Loan  k 
T.  Co.  1S7  U.  S.  420,  30  L.  ed.  760,  16  Sup. 
SL  Rep.  673,  158  U.  B.  801,  39  L.  ed.  1108, 
15  Sup.  Ct.  Ttep.  912,  which  held  the  income 
tax  provisions  of  a  previous  law  (act  of 
August  27,  1804,  28  SUt.  at  L.  chap.  349, 
pp.  609,  6S3,  Si  27  etc.  U.  6.  C^mp.  SUt. 
1901,  p.  22601  to  be  unconstitutional  be: 
cause  amounting  in  effect  to  a  direct  tax 
upon  property  within  the  meaning  of  the 
Constitution,  and   because  not  apportioned 

the  manner  required  by  that  instrument. 

As  was  said  in  Flint  v.  Stone-Tracy  Co. 
220  U.  8.  107,  146,  GG  L.  ed.  3S0,  411,  31 
Sup.  Ct.  Bep.  342,  Ann.  Cas.  1912  B,  1318, 
respecting  the  set  of  August  6,  1909:  "Tlie 
tax  ia  imposed  not  upon  the  franchises  of 
the  corporation  irrespective  of  their  use  in 
baaineaa,  nor  upon  the  property  of  the  cor- 
poration, but  upon  the  doing  of  corporate 

„,„„,.,Goo8k-  •" 


147-^110 


BUPR^UK  COUBT  OF  THE  UNITED  STATES. 


Ooi.  Tmi, 


or  Inrarance  [I4S]  bualneu,  kad  with  re- 
spect to  the  etriying  od  thereof,  in  t.  sum 
equivkleot  to  1  per  centum  apoa  the  entire 
net  Income  over  «nd  abore  (5,000  received 
from  all  eonrcea  during  the  yeari  that  it, 
when  impoacd  in  this  manner  it  ii  a  tax  up- 
on the  doing  of  buaineae  with  the  ftdTantagei 
which  inhere  in  the  peculiarities  of  corporate 
or  joint-atock  organiutiona  of  the  cliaracter 
deacribed.  Aa  the  latter  organiaationB  ihftre 
man;  beneSta  of  corporate  organiution,  it 
may  be  described  generally  aa  a  tax  upon 
the  doing  of  bnsineaa  in  a  corporate  ca- 
pacity." This  interpretation  waa  adhered 
ta  and  made  the  baaia  ot  decision  in  Zonne 
T.  MinneapoUa  Byndieate,  220  U.  B.  187, 
SB  L.  ed.  428,  SI  Sup.  Ct.  Rep.  S61  and 
MeCoaeh  t.  Hinehill  A  S.  H.  R.  Co.  22B  U. 
8.  29S,  SOO,  57  I^  cd.  S42,  844,  33  Sup.  Ct. 
Rep.  419. 

A  reference  to  the  language  ot  the  actt 
is  sufficient  to  [149]  show  that  it  does  not 
In  terms  impose  a  tax  upon  corporate  prop- 
erty or  franchises  as  such,  nor  upon  the  in- 
come arising  from  the  conduct  of  business 
unless  it  be  carried  on  by  the  corporation. 
Not  does  it  in  terms  impose  any  duty  upon 
the  receivers  of  corporations  or  of  corporate 
property,  with  respect  to  paying  taxes  upon 
the  income  arising  frCHu  their  management 

tSec.  38.  That  every  corporation  .  .  . 
organised  for  profit  and  having  a  capital 
stock  represented  by  shares  .  .  .  o^an- 
iied  nndcr  the  laws  of  the  United  SUtes  or 
of  any  state  .  .  .  and  engaged  in  busi- 
ness m  any  state  ,  ,  .  shall  be  subject 
to  pay  annually  a  ipecial  excise  tax  with 
respect  to  the  carrying  on  or  doing  busi- 
ness by  such  corporation  .  .  .  equiva- 
lent to  one  per  centum  upon  the  entire  not 
income  over  and  above  tlve  thousand  dol- 
lars received  by  it  from  all  sources  during 
BUeh  year,  exclusive  of  amounts  received  by 
it  aa  dividends  upon  stock  of  other  corpora- 
tions    .     .     .     subject  to  the  tax  hereby  im- 

Second.  Such  net  income  shall  be  ascer- 
tained by  deducting  from  the  gross  amount 
ot  the  income  of  such  corporation  .  .  . 
received  within  tbe  year  from  all  sources, 
(first)  all  the  ordinar^y  and  necessary  ex- 
penses actually  paid  within  tbe  year  out  ot 
mcome  in  the  maintenance  and  operation  of 
its  businesji  and  properties.    .    .    . 

And  on  or  before  the  flrat  day  of  March, 
nineteen  hundred  and  ten,  and  the  Srst  day 
ot  March  in  esicb  year  thereafter,  a  true  and 
accurate  return  under  oath  or  affirmation 
of  ita  president,  Ticc  president,  or  other 
principal  officers,  and  its  treasurer  or  as- 
sistant treasurer,  shall  be  made  by  each  ot 
<fae  eorop  rations  .  .  .  subject  to  the 
tax  Imposed  by  this  ssetion,  to  tbe  collector 
of  internal  revenae  for  the  district  in  which 
sneh  eorporatioD  .  .  .  has  its  prindpai 
plaos  of  Da' 


of  the  corporate  assets,  or  with  respect  to 
making  any  return  of  such  income. 

And  We  are  unable  to  perceive  that  such 
receivers  are  within  the  spirit  and  purpose 
of  the  act,  any  more  than  they  are  within 
its  letter.  True,  they  may  bold,  for  tha 
time,  all  the  franchisee  and  property  of  the 
corporation,  excepting  its  primary  tran- 
ebise  ot  corporate  existence.  In  the  present 
cases,  the  receivers  were  authoriaed  and  re- 
quired to  manage  and  operate  the  railroada, 
and  to  discharge  the  public  obligations  of 
the  corporations  in  this  behalf.  But  they 
did  this  as  officers  of  tbe  court,  and  subject 
to  the  orders  of  the  court;  not  v  (^cers 
of  the  respective  corporations,  ndr  with  tbe 
advantages  that  inhere  in  corporate  or- 
ganization as  such.  Tbe  possession  and 
control  of  the  receivers  constituted,  on  the 
contrary,  an  ouster  of  corporate  manage- 
ment and  control,  with  the  accompanying 
advantages  And  privileges. 

Without  amplifying  the  discussion,  we 
content  ourselves  with  saying  that,  having 
regard  to  the  genesis  of  the  legislation,  the 
constitutional  limitation  in  view  ot  which 
It  was  evidently  framed,  the  language  em- 
ployed by  the  lawmaker,  and  Ue  reason 
and  spirit  of  the  enactment,  all  considera- 
tions alike  lead  to  the  conclusion  that  tbe 
act  ot  1909  did  not  impose  a  tax  upon  the 
income  derived  from  the  management  ot  cor- 
porate property  by  receivers,  under  such 
conditions  as  are  here  presented. 

Decrees  affirmed. 


[150]  PRANK  A.  MUN8EY,  PIff.  In  Err, 


(See   S.   C.    Reporter's   ed.   160-15T.) 

Elevators    —    nefllgence   ^    cnardlnr 

opening. 

1.  Tile  duty  to  keep  an  elevator  door 
abut  while  the  car  is  in  motion,  or  to  guard 
the  open  space  with  the  e:( tended  arm  of 
the  boy  in  charge,  cannot,  as  a  matter  of 
law,  be  said  not  to  exist  in  favor  of  all 
passengers,  whether  tlie  car  is  crowded  or 
not,  where  the  floors  of  tbe  building  pro- 
ject at  right  angles  into  the  elevator  well 
for  several  inches,  and  there  are  no  llangea 
or  pieces  of  metal  Inclining  from  the  pro- 
jecting floors  to  the  shaft  wall. 
Proximate  canse  —  elevator  accident  ^ 

failure  to  (nard  opening. 

S.  Failure  to  close  tbe  elevator  door  or  to 
guard   the   open   space   with    the   extended 


NoTX. — On  liability  tor  injury  to  elevator 
passenger — see  notes  to  Mitchell  t.  Mark- 
er, 26  L.R.A.  33,  and  Edwards  t.  Mann- 
taetursrs'Bldg.  Co.  8L.RA.(N.S.)  744. 

t»l  V.  m. 
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■jm  of  the  bar  in  charge  cannot,  aa  a 
mitter  of  law,  be  aaid  not  to  be  the  proz- 
imitt  MUM  of  the  death  of  a  passenger 
*ia  fell  into  the  opening  while  the  ear 
■u  tKeoding,  and  had  hia  head  cruahed 
Mween  tb«  Boor  of  the  elevator  car  and  the 
imr  ot  the  building,  wLicli  projected  mv- 
titl  inchei  into  the  elevator  well  at  right 
ugtci,  witb  no  flange  or  piece  ot  tnetal  in- 
itiuiog  from  the  projecting  floor  to  the 
■bift  wall. 

IHutcn  ■■  to  proximate  eaaae,  ■»•  Proil- 
uite   Caaie,    In    Dlgett    Sup.    CL    ISOS.} 

[No.    40.1 


I  to  the  Conrt  of  Appeala  of 
i  the  Diatrict  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Snprane  Court  of  the  District  in  favor  of 
plaintiff  is  an  action  for  death.     Affirmed. 

Sec  Mune  cue  below,  37  App.  D.  C.  IBS. 

The  {acta  are  atated  in  the  opinion. 

Henra.  OIutFlea  A.  Dooclaa  and  John 
W.  Price  argued  the  cause,  and,  with 
ICaara.  Hngh  B.  Obear,  Wilton  J.  Lambert, 
a  K.  Mount,  J.  Norment  Powell,  H.  H. 
Bhelton,  and  Thomaa  Ruffin,  filed  a  brief  for 
plaintiff  in  error: 

Where  there  ia  an  Intervening  efficient 
eauae^  nich  intervening  cause  ie  the  proii- 
nat«  cause  of  an  injury,  and  therefore  the 
Rspon  Bible  one. 

Milwaukee  ft  St.  P.  R.  Co.  t.  Kellogg,  B4 
U.  S.  460,  24  L.  ed.  266;  Louisiana  Mut.  Ins. 
Co.  T.  Tweed,  7  Wall.  44,  10  L.  ed.  66; 
Howard  F.  Ins.  Co.  t.  Norwich  t  N.  Y. 
Transp.  Co.  12  Wall.  104,  20  L.  ed.  378; 
Bcheffer  v.  Waehington  City,  V.  M.  A  Q.  S. 
K.  Co.  106  U.  S.  249,  28  L.  ed.  J070;  Atchi- 
ion,  T.  ft  S.  F.  R.  Co.  t.  Calhoun,  213  U.  8. 
1,  63  L.  ed.  B71,  29  Sup.  L^.  Rep.  321;  1 
Cooley,  Torts,  3d  ed.  pp.  09,  101;  Wharton, 
Neg.  134;  Cole  v.  German  Sav.  ft  L.  Soc. 
C3  L.R.A.  416,  69  C.  C.  A.  G03,  124  Fed. 
113,  14  Am.  Neg.  Rep.  676;  Zopfl  v.  Postal 
TeUg.  Cable  Co.  0  C.  C.  A.  308,  22  U.  S. 
App.  130,  60  Fed.  087;  Teia  v.  Smuggler 
yin.  Co.  15  L.RJi.(K.S,)  8!)3,  85  C.  C.  A, 
478,  158  Fed.  200;  Kmpire  State  Cattle 
Co.  *.  Atchison,  T.  ft  S.  F.  R.  Co.  13S  Fed. 
135;  Butts  V.  Cleveland,  C.  C.  ft  St.  L. 
R.  Co.  4B  C.  C.  A.  69,  110  Fed.  329,  10 
Am.  Nog.  Rep.  465;  Chicago,  St.  P.  M. 
*  0.  R.  Co.  V.  Elliott,  20  L.R.A.  682,  6  C. 
C.  A.  347,  12  U.  S.  App.  381,  55  Fed.  949, 
7  Am.  Ncg.  Gas.  47S;  Uoodlander  Uill  Co. 
T.  Standard  Oil  Co.  27  I.R.A.  683,  11  'C. 
C.  A.  203,  24  U.  S.  App.  7,  63  Fed.  400; 
American  Bridge  Co.  y.  Seeds,  11  L.R.A. 
(US.)  1D41,  7S  C.  C.  A.  407,  144  Fed.  009; 
8t  Lonia  ft  S.  V.  H.  Co.  t.  Bouett,  16  0.  C. 
■8  L.  cd. 


A.  6S0,  32  U.  B.  App.  032,  69  Fed.  628; 
Cleghorn  v.  Thompson,  62  Kan.  727,  64 
LJ{.A.  402,  64  Pac.  606;  Stone  v.  Boaton  ft 
A.  R.  Co.  171  Mass.  530,  41  L.RA.  794,  61 
N.  E.  1,  4  Am.  Neg.  Rep.  490;  Huber  t. 
IdCroaae  City  R.  Co.  B2  Wis.  636,  31  L.R.A. 
G83,  63  Am.  St.  Rep.  940,  60  N.  W.  708; 
Herr  v.  Lebanon,  149  Pa.  222,  10  L.R.A. 
106,  34  Am.  St.  Rep.  003,  24  Atl.  207 ;  Loftua 
v.  Dehail,  133  Cal.  214,  65  Pac.  379;  Glasaey 
V.  Worcester  Consol.  Street  R.  Co.  186  Mass. 
316,  70  N.  K  199,  1«  Am.  Neg.  Rep.  S6; 
Hoag  r.  Lake  Shore  ft  M.  S.  E.  Co.  S5  Pa. 
293,  27  Am.  Rep.  063;  Board  ot  Trade  Bldg. 
Corp.  T.  Cralle,  109  Va.  246,  22  L.R.A. 
(N.S.)  297,  132  Am.  St.  Rep.  917,  63  S.  B. 
905;  West  Mahaney  IVp.  v.  Watson,  lift 
Pa.  344,  2  Am.  St.  R«p.  604,  9  Atl.  430^ 
Teiaa  ft  P.  R.  Co.  t.  Beckworth,  11  Tei. 
Civ.  App.  153,  32  8.  W.  847,  6  Am.  Neg. 
Rep.  723;  SchaelTer  j.  Jackson  Twp.  160 
Pa.  145,  18  L.R.A.  100,  30  Aui.  St.  Rep. 
792,  24  Atl.  629;  Galveston,  H.  ft  S.  A.  R. 
Co.  T.  Chambers,  73  Tez.  296,  11  8.  W. 
270;  Nelson  v.  Narragansett  Klectric  Light- 
ing Co.  26  R.  L  268,  67  LJt-A.  116,  66  AtL 
802;  South  Side  Pass.  R.  Co.  v.  Trich,  117 
Pa.  390,  2  Am.  St.  Rep.  672,  II  Atl.  627; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Dickens,  7  Ind. 
Terr.  16,  103  8.  W.  750;  McClain  v.  Garden 
Grove,  83  Iowa,  235,  12  L.RA.  482,  48  N.  W. 
1031 ;  Hunter  v,  Wanamaker,  1  Sadler  (Fa.) 
383,  2  Atl.  607;  Hershey  v.  Mill  Creek  Twp. 
6  Sadler  (Fa.)  459,  0  Atl.  462;  McUahan  v. 
Indianapolis  Natural  Gaa  Co.  140  Ind.  336, 
29  L.R.A.  356,  49  Am.  St.  Rep.  199,  37  N. 
E.  601 ;  RUBW)  V.  Morris  Bldg.  ft  Land  Im- 
prov.  AsBO.  104  La.  438,  20  So.  46;  O'Coonor 
V.  Brucker,  117  Ga.  461,  43  S.  E.  731,  13 
Am.  Neg,  Rep.  600;  Beall  v.  Athens  Twp. 
81  Mich.  536,  45  N.  W.  1014;  Lewis  v.  Flint 
ft  P.  M.  R.  Co.  64  Mich.  65,  62  Am.  Rep. 
790,  19  N.  W.  744;  Claypool  v.  Wigmore,  34 
Ind.  App.  36,  71  N.  K.  609;  Missouri  P.  R. 
Co.  *.  Columbia,  65  Kan.  390,  68  L.R.A. 
399,  69  Fac.  33B;  Memphis  ft  C.  R.  Co.  *.- 
Reeves,  10  Wall.  176,  19  L.  cd.  900;  Mor- 
rison J.  Davis,  20  Pa.  171,  67  Am.  Dec.  696; 
Cuff  V.  Newark  ft  N.  Y.  R.  Co.  35  N.  J.  L. 
IB,  10  Am.  Rep.  206;  Smith  v.  County  Ct. 
33  W.  Va.  713,  8  L.R.A.  82,  11  S.  E.  1; 
Moulton  V.  Sanford,  51  Me.  127;  Brown  v. 
Wahash,  St.  L.  ft  P.  R.  Co.  20  Mo.  App.  222: 
Connell  t.  Chesapeake  ft  U.  B.  Co.  03  Va. 
44,  82  L.R-A.  792,  67  Am.  St.  Rep.  786, 
24  S.  E.  467 ;  Fowlkea  v.  Southern  R.  Co. 
96  Va.  742,  32  S.  E.  464;  Winfree  v.  Jones, 
104  Va.  39.  1  L.R.A.IN.S.)  201,  51  8.  E. 
153. 

In  order  to  recover,  plaintiH  must  ihow 
some  negligent  act  on  the  part  of  the  de- 
fendant, and  also,  that  tba  accident  and 
injury  complained  of  were  not  only  the 
natural  and  probable  <  •    ----- 
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■et  claimed  to  be  negligent,  bnt,  alio,  tbat 
the  accident  and  injury  were,  in  fact,  oc- 
caBioned  by  auch  act,  and,  in  addition,  that 
the  accident  and  injurj  to  Buffered  should 
have  been  foreaeen  and  anticipated,  and 
therefore  guarded  against,  by  a  man  of 
ordinary   care   and   prudence. 

McGrell  v.  Buffalo  Office  BIdg.  Co.  163 
N.  Y.  206,  47  N.  £.  305,  S  Am.  Ncg.  Rep. 
698;  Dougan  t.  Champlain  Tranap.  Co.  6S 
N.  Y.  1;  Cleveland  v.  New  Jersey  B.  B.  Co. 
68  N.  Y.  306;  LoftuB  v.  Union  Ferry  Co.  84 
N.  Y.  46fi,  38  Am.  Rep.  633,  6  Am.  Heg. 
Gas.  234]  Laffliu  v.  Buffalo  t  8.  W.  R.  Co. 
106  H.  Y.  136,  80  Am.  Rep.  433,  12  N.  E. 
609,  6  Am.  Neg.  Caa,  208;  Frobiaher  v. 
Filth  Ave.  Transp.  Co.  161  ti.  Y.  43],  46 
N.  E.  B39,  1  Am.  Neg.  Rep.  14S. 

Whetber  the  defendant  could  reasonably 
have  anticipated  the  happening  of  tlie  ac- 
cident must  be  meaaured  by  the  circum- 
atancee  before  the  accident,  not  afterwards. 

American  Exp.  Co.  v.  Smith,  33  Ohio'St. 
511,  31  Am.  Rep.  661;  Libby  t«  Maine  C. 
R.  Co.  8S  Me.  34,  20  L.R.A.  612,  20  Atl. 
943;  Cornman  v.  Eastern  Counties  R.  Co. 
4  Hurlst.  ft  N.  761,  20  L.  J.  Eicfa.  N.  8. 
94,  4  Jur.  N.  U.  667;  American  Brewing 
Aaeo.  V.  Talbot,  141  Mo.  074,  64  Am.  Bt. 
Rep.  638,  42  B.  W.  079;  Nashville  &  0.  R. 
Co.  V.  David,  6  Heisk.  261,  IS  Am.  Rep. 
694;  Cooley,  Torta,  15. 

If  this  defendant  ahall  be  held  to  respond 
in  damage  for  failure  to  use  the  preventive 
meaaurea  that  would,  under  every  posajbility, 
have  avoided  this  accident,  then  be  Is  held 
to  a  higher  degree  of  care  than  the  law 
impoaea,  and  ia  made  the  absolute  insurer 
of  the  live*  of  passengers  while  engaged  in  < 
transportation. 

McOrcIl  V.  ButTaki  OfHce  Bldg.  Co.  153  N. 
T.  266,  47  N.  E.  306,  2  Am.  Meg.  Rep.  698; 
Empire  State  Cattle  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.  136  Fed.  136;  Smith  t.  Western 
R.  Co.  01  Ala.  466,  11  L..RJi.  619,  24  Am. 
St.  Rep.  929,  B  So.  764. 

It  is  undoubtedly  true  that  what  ie  the 
proximate  cause  of  an  injury  ie  ordinarily 
a  question  for  the  jury ;  but  where  the  whole 
evidence  oflera  no  substantial  dispute  c:i 
material  points,  and  is  of  sncb  conclusive 
character  that  the  court,  in  an  exercise  of 
■ound  judicial  discretion,  would  be  com- 
pelled to  set  a  verdict  asiilc  which  waa  re- 
turned in  opposition  to  it,  it  is  not  only 
the  province  but  the  duty  of  the  court  to 
direct  a  verdict. 

Guenther  v.  Metropolitan  R.  Co.  83  App. 
D.  C.  493;  Sebeffer  v.  Washington  Ci^,  V. 
H.  &  O.  B.  R.  Co.  IDS  U.  S.  S49,  26  L.  ed. 
1070;  Chicago,  St.  P.  M.  A  O.  R.  Co.  v. 
Elliott,  £0  LJtA..  SS2,  S  C.  C.  A.  347,  12 
IT.  B.  App.  881,  SB  Fed.  94B,  7  Am.  Neg. 
Caa.  478;  Bmpire  State  Cattle  Co.  t.  AtcU- 
1«« 


I  son,  T.  ft  S.  F.  R.  Co.  135  Fed.  US;  BntU 
I  v.  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  49  C.  C. 
A.  69,  110  Fed.  329,  10  Am.  Neg.  Rep.  466; 
Goodlander  Mill  Co.  v.  Standard  Oil  Co.  27 
L.R.A.  683,  11  C.  C.  A.  253,  21  U.  S.  App.  7, 
03  Fed.  400;  Cole  t.  Uennan  Sav.  ft  L.  Boc 
03  L.BJL.  416,  59  C.  C.  A.  693,  124  Fed. 
113,  14  Am.  Neg.  Rep.  670;  Cl<«hom  v. 
Thompson,  62  Kan.  727,  54  L.R..A.  402,  64 
Pac.  606;  Btonc  v.  Boaton  ft  A.  R.  Co.  171 
Mass.  636,  41  L.R.A.  794,  61  N.  B.  1,  4 
Am.  Neg.  Rep.  490;  Huber  v.  La  Croeae 
City  R.  Co.  02  Wis.  630,  31  L.R.A.  683,  63 
Am.  Bt.  Rep.  940.  6S  N.  W.  703;  Nelaon  v. 
Narraganaett  Electric  Lighting  Co.  26  R.  I. 
268,  67  L.R.A.  118,  106  Am.  St.  Rep.  711, 
58  AtL.802;  Hoag  v.  Lake  Shore  ft  M.  8. 
R.  Co.  85  Pa.  293,  27  Am.  Rep.  663;  South 
Side  Pass.  B.  Co.  v.  Trich,  117  Pa.  390,  2 
Am.  St.  Rep.  672,  11  Atl.  827;  McClain  t. 
Garden  Grove,  83  Iowa,  236,  12  LJt.A.  482, 
48  N.  Vf.  1031;  McGrell  v.  Buffalo  OfHce 
Bldg.  Co.  163  N.  y.  26&,  47  N.  E.  305,  2  Am. 
Neg.  Rep.  69S. 

Mr.  Arthur  Peter  argued  the  cause,  and, 
with  Messrs.  Pk-eaton  B.  Ray  and  Julian 
W.  Whiting,  filed  a  brief  for  defendant  in 

Whether  the  defendant  was  negligent  muat 
be  determined  in  the  light  of  the  care  de- 
manded of  him.  The  defendant,  in  con- 
structing and  operating  the  elevator,  waa 
required  to  exercise  the  highest  degree  of 
care,  anything  abort  of  which  was  absolute 
negligence.  If  Pennington's  death  might 
have  been  avoided  in  tlie  exercise  by  the  de- 
fendant uf  extraordinary  vigilance,  aided  by 
the  highest  skill,  extending  to  all  the 
agencies  or  means  employed  in  hie  transpor- 
tation, the  defendant  is  responsible  for  his 
death. 

Webb,  Elevaton,  g  7;  10  Am.  ft  Eng.  Enc. 
Law,  940. 

The  defendant  was  guilty  of  n^ligence 
in  failii^  to  keep  closed  the  inside  colUpai- 
ble  door. 

Thomp.  Neg.  )  3628;  AugusU  R.  Co.  t. 
Glover,  92  Ga.  145,  IB  B.  B.  400,  2  Am.  Neg. 
Caa.  486;  Adams  v.  Washington  ft  G.  it.. 
Co.  S  App.  D.  C.  20,  9  Am.  Neg.  Cas.  163; 
Craadatl  v.  Minneapolis,  St.  P.  ft  S.  Ste.  H. 
R.  Co.  96  Minn.  434,  2  L.R.A.(N.B.)  64fi, 
113  Am.  St.  Rep.  653,  106  N.  W.  186,  19 
Am.  Heg.  Rep.  348;  Branson  v.  Oalcea,  22 
0.  C.  A.  620,  40  U.  8.  App.  413,  76  Fed.  734. 

The  failure  of  the  elevator  boy  to  obey 
the  rule  of  the  defendant  and  keep  hia  arm 
across  the  open  door  was  negligence. 

Warner  v.  Baltimore  ft  0.  R.  Co.  168  U.  S. 
339,  42  L.  ed.  491,  18  Snp.  Ct.  Rep.  68; 
Bterens  v.  Boaton  Bier.  R.  Co.  184  Mass. 
478,  6S  N.  E.  388,  15  Am.  Neg.  Rep.  338: 
Chicago,  M.  ft  St.  P.  B.  Co.  y.  Lowell,  151 

»i  V.  m. 
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U.  S.  EW,  38  L.  ed.  131,  14  Sup.  Ct  Rep. 

m,  J  Am.  Htg.  Cu.  373. 
Pnoiiiute    cause    is    not   k    qaestioD    of 

tekoM,  but  ia  ordiiiBrilj  a  qucBtlOD  of  fact 

for  tke  jar;. 

Kilwankee  A  St  P.  R.  Co.  v.  KeUogK, 
U  U.  S.  474,  Z4  L.  ed.  266;  Donagan  v. 
Biltinore  t  N.  Y.  S.  Co.  91  a  a  A.  £5S, 
m  Fed.  37;  Chicago  Q.  W.  K.  Co.  t.  Price, 
»  a  C.  A.  S39,  P7  Fed.  480;  Sonthern  P. 
Co.  T.  Tevgin,  48  C.  C.  A.  407, 100  Fed.  430 ; 
Dnion  P.  R.  Co.  ■*.  Callagban,  6  C.  0.  A. 
tOS,  12  U.  S.  App.  641,  SO  Fed.  BOl. 

The  defendant'a  oegligence  was  a  ontMa 
lim*  t<M  man  of  tbe  accident. 

Bafea  t.  Michigan  C.  B.  Co.  Ill  U.  S.  241, 
UUed.  415,  4  Sup.  Ct.  Rep.  300;  CbocUw, 
a  k  O.  B.  Co.  V.  Hollowa;,  101  U.  S.  334, 
U  L.  ed.  207,  24  Sup.  Ct.  Bep.  102,  15  Am. 
Stg.  Rep.  238;  McDonald  v.  Toledo  ConBol. 
Street  R.  Co.  20  C.  C.  A.  322,  43  U.  S.  App. 
n,  74  Fed.  104;  Bhugart  t.  AtUnta,  K.  &  N. 
B.Ca.  06  C.  C.  A.  370,  133  Fed.  505;  Patton 
T.  Southern  R.  Co.  27  C.  C.  A.  287,  42  U. 
S.  App.  667,  82  Fed.  084;  Thomp.  Neg. 
IM. 

Injury  to  pataengers  was  a  probable  con- 
Mqaenee  of  defendant's  negligence. 

26  Harvard  L.  Rev.  117;  33  Can.  L.  J. 
717,  B  Colombia  L.  Rev.  13B ;  Atchison,  T.  & 
B.  F.  R.  Co.  V.  Calhoun,  213  U.  S.  0,  53 
L  ed.  674,  20  Sup.  Ct.  Rep.  321;  Washing- 
ton A  G.  R.  Co.  v.  Hickey,  166  U.  S.  526, 
41  L.  ed.  1102,  17  Sup.  Ct.  Rep.  061,  1  Am. 
Ncg.  Bep.  768;  Hill  v.  Winsor,  118  Masi. 
tSl. 

The  facta  in  this  case  preaeut  no  oppor- 
tunity for  tbe  application  of  tbe  nearest 
vrongdoer  rule. 

Cole  *.  German  Sav.  k  L.  Soe.  63  L.B.A. 
418,  60  C.  C.  A.  6B3,  124  Fed.  113,  14 
Am.  Neg.  Rep.  070;  Teis  v.  Smuggler  Uin. 
Co.  16  L.Rjl.(N.S.)  803,  86  C.  C.  A.  478, 
168  Fed.  260;  Atchison,  T.  &  8.  F.  R.  Co. 
T.  Calbonn,  213  U.  S.  1.  63  L.  ed.  071,  29 
8np.  Ct.  Rep.  321;  Thomp.  Neg.  1  68j  Mc- 
Donald T.  Toledo  Consol.  R.  Co.  20  C.  C.  A. 
122,  43  U.  8.  App.  7B,  74  Fed.  100;  Choctaw, 
0.  i.  O.  R.  Co.  V.  Uolloway,  ISl  U.  S.  336, 
48  L.  ed.  210,  E4  Sup.  Ct.  Rep.  102,  16  Am. 
Vtg.  Rep.  236;  Pattou  v.  Southern  R.  Co. 
27  C.  C.  A.  287,  42  U.  S.  App.  567,  88  Fed. 
>84;  Washington  t  Q.  B.  Co.  v.  Hickey, 
196  U.  S.  621,  41  L,  ed.  1101,  17  Sup.  Ct. 
Bep.  661,  1  Am.  Ncg.  Bep.  758;  Shugart  v. 
Atlanta,  K.  A  N.  R.  Co.  6S  C.  C.  A.  370, 
1)3  Fed.  606. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  ia  an  action  brought  against  the 
•wner  of  ■  building  for  causing  the  dea'h 
of  the  pUintifTs  Inteatate  in  an  elevator  in 
which  tbe  dooeaaed  waa  being  carried -to  Ua 


place  of  employment.  Negligent  construc- 
tion and  negligent  management  of  the  el»- 
vator  are  alleged.  The  plaintiff  had  a  ver- 
diet  against  a  request  by  the  defendant  that 
one  be  directed  for  him,  the  judgment  waa 
affirmed  by  the  court  of  appeaU  (87  App. 
D.  C.  185),  and  the  defendant  brought  tbe 

The  elevator  ear  did  not  quite  fill  the 
well,  or  shaft,  and  the  bottom  of  the  Soor 
that  it  was  approaching  projected  at  right 
snglea  into  the  well  about  3i  inches.  The 
car  was  equipped  with  a  collapsible  door, 
[1S6]  which  was  open  at  the  time  of  the  ac- 
cident, and  the  b<7  in  charge  did  not  have  his 
arm  across  the  space  as  he  had  been  in- 
structed to  do.  Between  the  fourth  and  fiftb 
floors  the  deceased  fell,  and  his  head  waa 
caught  between  tbe  projecting  bottom  of  tbe 
fifth  floor  and  the  floor  of  the  car  and  waa 
crushed.  The  negligence  relied  upon  is  th« 
leaving  of  the  door  open  and  failure  to 
gnard  the  space;  tbe  not  having  a  flange  or 
piece  of  metal  inclining  from  the  projecting 
floor  to  tbe  shaft  wall,  and  tbe  failure  to  use 
an  emergency  switch,  the  quickest  means 
of  stopping  the  car,  the  boy  in  charge  not 
having  been  instructed  in  tbe  use  of  it. 

The  plaiutiff  in  error  argued  at  soma 
length  that  there  waa  no  negligence  because 
the  fall  of  deceased  was  something  wholly 
out  of  the  ordinary  course,  and  not  to  bo 
foreseen;  or  that,  if  there  was  negligence  in 
any  sense,  it  was  not  the  proximate  cause 
of  the  death,  but  merely  a  passive  condi- 
tion made  harmful  by  -  tbe  fall.  Neither 
argument  cun  be  maintained.  It  is  true 
that  it  was  not  to  be  anticipat«d  apeciScal- 
ly  that  a  man  should  drop  from  internal 
causes  into  the  open  door  of  the  ear.  But 
the  possibility  and  the  danger  that  in  some 
way  one  in  the  car  should  get  some  part  of 
bis  person  outside  the  car  while  it  was  in 
motion  was  obvious,  and  was  shown  to  have 
been  anticipated  by  the  door  being  there.  In 
some  circumstances,  at  least,  it  was  a  dan- 
ger that  ought  to  be  and  was  guarded 
against.  It  is  said  that  the  danger  waa 
manifest  only  when  the  car  was  crowded, 
and  that  the  door  was  needed  only  for  that 
If  the  duty  to  have  tbe  car  shut  on  all 
siiles  bad  been  created  with  reference  only 
to  conditions  different  in  kind  from  those  of 
the  accident,  it  may  be  that  tbe  plaintiff 
could  not  avail  himself  of  a  requirement  im- 
posed olio  tnluttu.  The  Eugene  F.  Moran, 
212  U.  8.  460,  470,  63  L.  ed.  000,  004,  SO 
Sup.  Ct  Rep.  33B.  But  tbe  accident  was 
similar  in  kind  to  thoae  against  which  the 
door  was  provided,  and  we  are  not  prepared 
to  say,  contrary  to  the  finding  of  the  jury, 
that  [1S6]  the  duty  to  keep  it  shut  or  to 
guard  the  space  with  the  arm  did  not  exist  in 
favor  of  all  travekn  in  aa  •levator  having 
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the  structure  that  we  have  described.  It 
WM  not  necessarj  tliat  tbe  defendant  Bbould 
have  had  notice  of  the  particuUr  method 
in  which  an  accident  would  occur,  if  the  pa«- 
■ibility  of  an  accident  was  clear  to  the  ordi- 
narily prndent  eye.  Washington  ft  G.  R. 
Co.  T.  Hiekey,  166' U.  S.  621,  680,  S27,  41 
L.  ed.  1101-1103,  IT  Sup.  Ct  Rep.  661,  1 
Am.  Neg.  Rep.  768. 

If  there  was  negligence,  it  very  proper- 
ly could  be  found  to  have  been  tiie  proxi- 
mate cause  of  the  death.  See  Milwaukee  ft 
St.  P.  B.  Co.  V.  Kelhjgg,  04  U.  B.  469, 
24  L.  ed.  256.  Bven  if  it  were  true  that 
the  neglect  was  merely  a  passive  omission, 
the  deceased  was  invited  into  the  elevator, 
and  the  principle  of  the  trap  cases  would 
apply.  Corby  t.  Hill,  4  C.  B.  N.  S.  656,  563, 
27  L.  J.  C.  P.  N.  S.  318,  4  Jur.  N.  S.  512, 
«  Week.  Rep.  676;  Sweeny  v.  Old  Colony  ft 
N.  H.  Co.  10  Allen.  388,  374,  H7  Am.  Dec. 
644.  But  that  is  not  the  case.  The  de- 
fendant ia  sued  for  having  cruahed  the  head 
«f  the  deceased  by  forces  that  he  put  in 
motion.  He  replies  that  it  would  not  have 
happened  but  for  the  unforeseen  fall  of  the 
deceased  witliout  the  defendant's  fault,  and 
to  this  the  plaintilT  rejoins  and  the  Jury 
has  found  that  the  defendant  waa  bound 
to  take  the  easy  precaution  which  he  had 
provided  sgainat  any  and  all  ways  by  which 
a  passenger's  body  could  get  outside  the  car 
while  it  was  going  up.  Hayes  v.  Michigan 
C  R.  Co.  Ill  U.  8.  228,  241,  28  L.  ed.  410, 
415,  4  Sup.  Ct  Rep.  360 1  Choctaw,  O.  ft  G. 
R.  Co.  V.  Holloway,  161  U.  S.  334,  339,  48 
L.  ed.  207,  210,  24  Sup.  Ct.  Rep.  iOi.  The 
whole  question  comes  down  to  whether  we 
ftre  prepared  to  say  as  matter  of  law, 
against  the  finding  of  the  jury,  that,  in  an 
elevator  constructed  as  this  waa,  with  a 
special  source  of  danger  in  the  shaft  out- 
side the  car,  to  require  the  defendant  to 
guard  the  door  space  m  transitu,  at  his 
peril,  is  too  strict  a  rule.  We  cannot  go  so 
far.  McDonald  v.  Toledo  Consol.  Street  R. 
Co.  20  C.  C.  A.  322,  43  U.  B.  App.  7B,  74  Fed. 

104,  loe. 

There  was,  perhaps,  evidence  sufficient  to 
^rarrant  a  finding  that  there  was  negligence 
in  not  stopping  the  car  [157]  after  the  fall 
and  before  the  barm  was  done,  and  a  finding 
on  that  ground  would  not  op«n  the  queationB 
that  have  been  discussed;  but  we  have  pre- 
ferred to  deal  with  the  case  on  the  matters 
principally  sTgued,  as  they  seem  to  offer  the 
most  obvious  reasons  for  the  verdict,  and 
therefore  have  assumed  that  the  jury  found 
tiie  facts  and  standard  of  conduct  to  be  as 
we  have  supposed. 

Judgment  afiBrmed. 
Itfl 


JOHN  K.  RUCaSER,  Appt., 

ANNIE  BUCHSER  and  W.  W.  Zent,  ■• 
Guardian  od  Litem  for  Bans  B.  Bucheer, 
Roland  H.  Buehser,  and  HillmMi  A.  Bueh- 
ser.   Minors. 

(See  8.  0.  Reportar's  ed.  157-162.) 

Pnbllo  land*  —  rlgbta  on  deatb  of  ea> 
tryman  —  commnnlty'  property. 

There    ia    nothing    in    tbe    FedcMl    lawi 
which    prevents    the    application,   where    ft 

f latent  has  been  issued  to  a  homestead  en- 
ryman,  of  the  rule  of  the  local  law  that 
land  in  the  state  acquired  by  a  buslttnd 
under  the  homestead  laws  is  tbe  community 
property  of  the  entryman  and  his  wife. 
[for  ocber  cases,  see  Public  Lands,  t.  c.  S; 
SiBtes,   IV.   c.   In   Dlsesl  Sup.  Ct.   IttUS-l 

[No.  641.] 


APPEAL  from  the  United  Statea  Circuit 
Court  of  Appeals  for  tha  Ninth  Cir- 
cuit to  review  a  decree  which  afllrmed  a  de- 
cree of  the  District  Court  for  tbe  Rastem 
District   of   Washington,   sustaining   a   de- 


Non. — Rights  in  lands  entered  or  acquired 
under  the  Federal  homestead  laws  as 
affected    by    atate    community    property 


The  decision  in  Bdchses  v.  BucBsn, 
when  considered  in  connection  with  McCune 
V.  Esaig,  199  U.  S.  382,  60  L.  ed.  337,  26 
Sup.  Ct.  Rep.  78,  covers  this  queation  in 
about  all  of  its  pbaaea,  and  renders  un- 
necesaary  a  review  of  the  decisions  of  the 
state  and  lower  Federal  courts. 

McCune  v.  Essig,  aupra,  definitely  estab- 
liahcd  the  doctrine  that  so  long  aa  the 
title  to  tlie  bomeatead  is  incomplete,  the 
Federal  tawa  apply  to  tbe  eiclusion  of 
any  state  community  property  laws;  and, 
further,  that,  should  the  homestead  entry- 
man  die  before  patent  has  issued,  the  doc- 
trine of  relation  cannot  successfully  he 
invoked  to  confer  any  right  or  interest  in 
the  land  under  the  operation  of  such  state 
laws  upon  the  heirs  of  a  deceased  member 
of  the  community  as  againat  the  survivor 
to  whom,  under  the  Federal  laws,  the  pat- 
ent has  issued. 

Now  comes  the  complementary  rating  in 
BucHSEB  V.  BucHSEB  that,  where  the  title 
of  the  homestead  entryman  hms  been  per- 
fected by  the  issuance  of  a  patent  from  the 
United  States  during  coverture,  it  becomes 
subject  to  the  community  laws  of  tbe  stato 
where  the  land  ia  located. 

The  cases  which  pre 
other  courts  are  to  be 
to  Cunningham  v.  Krutz,  7  L.R,A.(N.8.| 
967,  and  Krieg  v.  Lewis,  26  L.R.A.(N.S.t 
1117. 
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mniTpr  to  and  diimiuing  the  bill  in  a,  Buit  i 
to  quirt  title.     Affirmed. 

So  Mune  «M  below,   121  C.  0.  A.  212, 

nS  Fed.  854.  I 

Tbt  facta  arc  stated  in  the  opinion. 

Mmut.   Fred   M.    Dndler    and   W.    E. 

Cnllen  submitted  the  oauM  for  appellant. 

llr.  Datid  Herman  vaa  on  tbe  brief : 

The  circuit  court  of  appeali  erred  in  Ita 
opinion  that  the  stnt«  of  Washington  liaa 
mifonnl;  held  grants  of  the  Federal  govern- 
■Mat  under  the  homestead  Ibwb  to  be  the 
community   property  of   the  entryman  and 

Bolton  *.  La  Camas  Water  Power  Co.  10 
Wub.  24S,  38  PRC.  1M3;  Hall  t.  Hall,  41 
Wash.  ISe,  111  Am.  Bt.  Sep.  1016,  S3  Fac. 
106;  Cunningham  v.  KruU,  41  Wuh.  lUO, 
:  Ll.A.(NJS.l  907,  83  Pac.  109;  Teynor  v. 
Heibl^  74  Waah.  222,  46  L.RJl.(N.S.)  1033, 
133  Fae.  1. 

To  allow  the  atatea  to  ignore  Federal  land 
laws,  to  interpret  the  grants  made  bj  the 
Federal  goremment  and  designate  the  per- 
wni  who  are  the  beneflciarieB  thereof  ac- 
eordiog  to  their  own  local  laws,  brings  about 
the  anomalom  situation  of  citizens  of  the 
Daited  States  holding  different  rights  un- 
der ^nts  issued  by  the  federal  government 
ii  pursuance  of  the  eame  and  identical  laws, 
■imply  because  one  hsppens  to  live  in  Cali- 
fornia and  the  other  in  the  state  of  Wash- 
ington. Thus  California,  also  posaesaing  the 
community  property  law,  has  uniformly  held 
that  the  homestead  becomes  the  sole  and 
(tpsrate  property  of  the  entryman. 

Noe  T.  Card,  14  Cat.  577i  Wilson  v.  Cas- 
tro. 31  Cal.  421;  Hood  v.  Hamilton,  33  Cal. 
4M;  Uke  T.  Lahe,  SZ  Cal.  428;  Harris  t. 
Harris,  71  Cal.  314,  12  Pac  274;  Morgan 
*.  Lonea,  80  Cal.  317,  22  Pac.  253. 

The  righta  of  a  grantee  from  the  Federal 
goremment  present  a  h'ederal  question  on 
which  the  decisions  ol  the  Federal  courts  are 
cratrolling,  and  in  the  administration  of 
the  Federal  land  lawa  the  community  sys- 
tem is  unknown. 

PhtEQii  Min.  &  Milt  Co.  v.  Scott,  20  Wasb. 
4S,  64  Pac.  777;  Cunningham  v.  Krutz,  41 
Wash.  190,  7  LJUl.fN.H.)  087,  83  Pac. 
lOS;  McCune  v.  Essig,  109  U.  6.  382,  50 
L.  cd.  237,  26  Sup.  Ct.  Rep.  78;  Hall  v. 
Hall,  41  Wash.  186,  111  Am.  St.  Rep.  1016, 
S3  Pac.  108. 

Congreaa  alone  has  the  power  to  enact 
laws  for  the  disposition  of  the  lands  belong- 
ing  to  the  United  States.  No  state  can 
•bridge  that  right  nor  interfere  with  the 
grantee's  enjoyment  or  possession  of  the 
lands  granted  by  the  Federal  government. 

Irrine  <r.  Harahall,  20  Uow.  S58, 16  L.  cd. 
6S  L.  ed. 


M4;  Glbaon  t.  Chouteau,  13  Wall.  92,  20 
L.  ed.  634. 

A  homestead  acquired  nuder  the  laws  of 
the  United  States  ia  Uke  sole  and  separate 
property  of  the  entryman.  Any  other  con- 
clusion is  inconsistent  with  the  clear  and 
explicit  provisions  of  the  United  States  stat- 
utes applicable  to  homestead  entries. 

Oibson  V.  Cbouteau,  supra;  McCune  y. 
Essig.  109  U.  S.  382,  60  L.  ed.  237,  26  Sup. 
Ct.  Rep.  7B. 

Messrs.  Firank  T.  Post  and  B.  B. 
Adams  submitted  the  cause  for  appellees. 
Messrs.  Jobn  Salisbury  and  W.  W.  Zent 
were  on  the  brief: 

It  is  the  settled  law  of  the  state  of  Waah- 
ington,  where  the  property  in  controversy 
is  situated,  that  the  aame  Is  community 
property. 

Kromer  t.  Friday,  10  Wash.  621,  32  LJR-A. 
671,  90  Pac.  229;  Ahem  v.  Ahem,  31  Wash. 
334,  90  Am.  St.  Rep.  912,  71  Fae.  1023; 
Cox  T.  Tompkinson,  30  Wash.  70,  80  Pac. 
1005;  Hall  v.  Hall,  41  Wash.  1S6,  111  Am. 
St.  Rep.  1016,  83  Pac.  108;  Rric^  v.  Lewis, 
Se  Wash.  196,  26  L.R.A.(N.S.)  1117,  105 
Pac.  483;  Cunningham  t.  KruU,  41  Wash. 
190,  7  L.R.A.(N.S.)  067,  83  Pac.  100;  Tey- 
nor T.  Heible,  74  Waah.  222,  46  LJt.A. 
(N.S.)  1033,  133  Pae.  1. 

The  question  has  been  settled  in  our  favor 
by  the  decisions  of  the  United  States  Su- 
preme Court. 

Wilcox  ¥.  Jackson,  18  Pet.  616,  10  L.  ed. 
273;  McCune  v.  Essig,  199  U.  B.  8S2,  60 
L.  ed.  237,  26  Sup.  Ct.  Rep.  78;  Bernier  v. 
Bernier,  147  U.  8.  242,  ST  L.  ed.  162,  13  Sup. 
Ct.  Rep.  244. 

[161)  Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  ii  a  bill  to  quiet  title,  alleging  that 
the  plaintiff,  a  married  man,  made  entry 
and  acquired  title  to  tue  land  in  question 
under  the  homestead  laws  of  the  United 
States  by  patent  issued  December  IT, 
1903 ;  that  thereafter  his  wife  died,  and  that 
the  defendants,  the  children  of  the  marriage^ 
claim  an  interest  in  the  land.  Bp  the  laws 
of  the  state  of  Washington,  in  which  the 
property  is  situated,  it  became  community 
property  unless  the  statutes  of  the  United 
States  forbid.  Teynor  v.  Ueible,  74  Waah. 
222.  46  L.R.A.{N.S.)  1033,  133  Pac.  1.  On 
that  point  we  follow  the  Washington  de- 
cisions, lliere  was  a  demurrer,  which  was 
sustained  by  the  district  court  (sub  nom. 
Buchser  t.  Moras,  196  Fed.  677) ,  and  by  the 
circuit  court  of  appeala  (121  C.  C.  A.  212, 
202  Fed.  864). 

There  is  no  doubt,  of  course,  that  until 
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tlie  title  ie  completed  the  laws  of  the 
United  SUtes  control.  Wadkins  v.  Pro- 
ducer* Oil  Co.  227  U.  8.  368,  67  L.  ed.  561, 
33  Snp.  Ct.  Rep.  3B0;  Bernier  v.  Bentier, 
]4T  U.  8.  24Z,  37  L.  ed.  162,  13  Sup.  Ct.  Rep. 
244  i  Hsil  T.  Ruuell,  101  U.  S.  603,  26  L. 
ed.  829;  OibBon  v.  Cbouteau,  13  Wall.  92,  2U 
L.  ed.  S34.  But  when  the  title  has  psBHed, 
thee  the  land  "like  all  other  property  in 
the  state  is  subject  to  atate  l^islation." 
Wilcox  V.  JacksOD,  13  Pet.  498,  S17,  10  L. 
ed.  264,  273;  Irvine  v.  Marshall,  20  How. 
568,  604,  15  L.  ed.  094,  997;  McCune  v. 
Eaaig,  109  U.  8.  382,  390,  60  L.  ed.  237, 
241,  26  Sup.  Ct.  Rep.  78.  If  the  United 
States  could  impreM  a  peculiar  eharacter 
upon  land  within  a  state  after  parting  with 
all  title  to  it,  at  least  the  clearest  expres- 
sion would  be  necessary  before  such  a  re- 
sult could  be  reached.  Wright  v.  Morgan, 
ISl  U.  S.  55,  58,  48  L.  ed.  80,  93,  24  Sup. 
Ct.  Bep.  6.  But  it  has  not  tried  to  do  any- 
thing of  the  sort. 

Xo  one  would  doubt  that  this  title  was 
subject  to  the  same  incidents  as  any  other 
so  (ar  as  events  subsequent  to  ita  acquisi- 
tion were  concerned.  See  Wright  v.  Mor- 
gan, supra.  It  could  be  lost  by  adverse 
occupation  for  the  time  prescribed  by  state 
law,  and  in  a  state  that  adopted  the  comi 
law  aa  to  dower,  it  would  be  subject  to  dower 
[162]  if  the  settler  subsequently  married. 
The  only  aemblance  of  difficulty  is  due  to 
the  coincidence  in  time  of  the  acquisition 
of  a  separate  right  by  the  settler  and  the 
beginning  of  a  communis  right  in  the  wife. 
But  this  is  by  no  means  an  extreme  illustra- 
tion of  the  division  of  an  indivisible  instant 
that  is  practised  by  the  law  whenever  it  is 
necessary.  A  statute  may  give  a  man  a 
right  of  action  against  another  for  caus- 
ing his  death,  that  accrues  to  him  at  the 
instant  that  he  ia  oiciu  et  mortuut.  Big- 
gins V.  Central  New  England  &  W.  R.  Co. 
ISd.Mass.  176.  179.  31  Am.  St.  Rep.  644,  29 
N.  E.  634.  In  the  present  case  the  acquiai- 
tion  under  the  United  States  law  is  com- 
plete, and  that  law  haa  released  ita  control 
before  the  state  law  laya  hold,  and,  upon 
grounda  fti  no  way  connected  or  interfer- 
ing with  the  policy  o(  Congress,  brings  the 
community  rigim«  into  play.  The  special 
family  relations  thua  created  are  not  like 
contracta  with  third  peraons  impliedly  for- 
bidden by  the  act  of  March  3,  1891,  chap. 
561,  I  S,  26  Stat  at  L.  10S7,  amending 
Rev.  Stat.  I  2290,  U.  S.  Comp.  Stat.  ISO], 
p.  1389.  They  are  consistent  with  the  | 
poli^  of  the  statute,  which  is  to  enable  the  i 
•ettler  and  hi*  family  to  aecura  a  hone. 
See  g  2291,  U.  5.  Camp.  SUt.  1901,  p.  1890. 

Decree  affirmed.  I 

IfS 


A.  SIRAUS,   Appt, 

W.   L.   FOXWORTH. 

(See  S.  C.  Reporter's  ed.  1S8-1T1.) 

Pleading  ^  admission  by  demnrror  ^ 
CODClnslon  of  law. 

1.  An  all^ation  in  a  complaint  attacking 
the  validly  of  certain  tax  deeds,  that  the 
tax  sales  upon  which  they  are  based  wer* 
"not  sufHcientl^  advertisecl,'*  is  a  oonclusioo 
of  law  which  is  not  admitted  on  demurrer, 
where  no  facts  are  set  forth  in  the  com- 
plaint to  sustain  it. 

[For   other   cbhb.    see    Pleaainx,    008-824,    In 

Ulsest    Sup.   Ct.    1908.J 
Appeal     —     from     lerritorial     anpreniA 

court  —   following  decision  below  — 

statu  tory  constmctlon. 

2.  The  construction  given  In  the  territo- 
rial supreme  court  to  the  words  "in  accord- 
ance with  this  act,"  contained  in  N.  H. 
Laws  1899,  chap.  22,  g  26,  restricting  the 
grounds  on  which  "the  title  to  any  prop- 
erty sold  at  tax  sale  in  accordance  with  thia 
act  may  be  attacked,  aa  meaning  "under 
this  act,"  is  not  ao  clearly  erroneous  aa 
to  juatify  the  Federal  Supreme  Court  on 
appeal  iu  rejecting  auch  interpretation. 
[For  other  cases,  kc  Apcwnl  end  Brror.  Till. 

m,    1:    Courts,    VII.    d,    In    Dlxeet    Sup.    CI. 

Constltntlonal  law  — due  process  of'taw 
—  tax  titles. 

3.  Restricting  the  grounds  for  attacking 
the  title  to  property  sold  at  tax  sales  un- 
der N.  M.  Laws  1899,  chap.  22,  aa  is  done 
bj^  S  25  of  tbat  act,  does  not  take  property 
without  due  process  of  law  because  its 
effect  is  to  prevent  assailing  the  validity 
of  tax  deeds  for  noncompliance  with  the 
local  statutory  provisions  respecting  the 
making  and  preaerving  of  proofs  of  tbs 
publication  and  posting  of  the  notice  of" 
sale. 

[For  other  cases,  see  Constitutional  t.aw.  S2S- 

S33.  In  Ulsest  Snp.  O.  1908.] 
Statntea   —   when   validity   may   be  aa- 

Mlled. 

4.  A  territorial  statute  governing  tax 
salea  cannot  be  attacked  on  the  ground 
that  it  may  be  so  construed  as  to  deny 
due  process  of  law,  but  the  plaintiff  must 
show  that  in  the  case  he  presents,  the  effect 
of  applying  the  statute  is  to  deprive  him  of 
his  property  without  due  process  of  law. 
IFor   other   cases,   nee   Statutes,   I.   d,   S,    la 

Dlsest  Sop.  Ct.  1908.1 


NoTB.— Aa  to  review  by  the  United 
States  Supreme  Court  of  territorial  de- 
cisions—see note  to  Miners'  Bank  v.  Iowa, 
13  L.  ed.  U.  S.  867. 

Aa  to  who  may  raise  objection  that  a 
statute  contains  an  unconatitational  dis- 
crimination— see  note  to  Pugh  v.  Pnffh, 
S2  L.KjL<N.S.)  864. 

a«i  V.  a. 
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STRAUS  T.  FOXWOBTH. 


APPEAL  from  the  Supreme  Court  of  the 
Ttrritor;  of  New  Mexico  to  revien  ft 
deem  which  mffiTmed  «  decree  of  the  Din- 
tritt  Coart  (or  the  Coud^  of  Qu^y,  in  that 
territory,  luataining  •  demurrer  to  ».ad  dU- 
niwing  the  compUnt'fii  m  suit  to  quiet 
title   Affirmed. 

Sn  Mine  <»m  below,  1«  N.  H.  442,  — 
LAA.(NA)  — ,  117  Pac  Ml. 

The  fwte  mn  etated  in  the  opinioo. 

Xr.  WUUam  G.  It«ld  aubmitted  the 
(an*  (or  appellAot.  Ur.  Jam**  M.  Hervey 
*H  on  the  brief : 

Jk  tu  deed  cannot  be  mad*  conclusive  evi- 
dcAM  of  the  grantee's  title  to  the  land. 

Han  T.  Haathom,  148  U.  B.  172,  37  L. 
•1  410,  IS  Sup.  Ct.  Rep.  BOB.  SO  Fed.  579; 
1  Cooley,  Turn.  3d  ed.  pp.  BIS,  filB;  Taylor 
*.  Dereanx,  100  Mich.  681,  60  N.  W.  250; 
HcEinnoB  t.  Heaton,  104  Mich.  04S,  02  N. 
W.  1014;  Weeks  T.  Merkle,  6  Olcla.  714,  62 
Ptc  Kg;  Wilson  t.  Wood,  10  Okla.  2S4,  01 
Pw.  ]046;  Kelly  t.  Herrall,  10  Sawy.  181, 
ED  Fed.  304;  Bannon  t.  Bumes,  3S  Fed. 
m-,  McCready  t.  Sexton,  29  Iowa,  360, 
4  Am.  Bep.  214 -,  Northern  P.  R.  Co.  v. 
GilTJn,  S5  Fed.  fill;  Cairo  &  F.  R.  Co.  v. 
I^Tkt,  32  Ark.  131 ;  Little  Rock  &  Ft.  8.  B. 
Co.  T.  Payne,  33  Ark.  816,  34  Am.  Rep.  tS ; 
Vunbole  V.  FooU,  2  Dak.  1,  2  N.  W.  230; 
Dickerson  v.  Aeoata,  15  Fla.  614;  White  v. 
yijnu,  23  Ind.  40;  Corbin  v.  Hill,  81  Iowa, 
7D;  Powers  v.  Fuller,  3D  Iowa,  47S;  Taylor 
T.  HUea,  6  Kan.  496,  7  Am.  Bep.  666; 
Bsumgardoer  v.  Fowler,  82  Md.  031,  34  Atl. 
5S8;  Qroeabeck  v.  Seeley,  13  Mich.  329; 
Cue  *.  Dean,  10  Mich.  12;  Dawaon  v.  Peter, 
in  Hich.  274,  77  N.  W.  097;  Abbott  t. 
LiDdenbower,  42  Mo.  102,  46  Uo.  291;  Roth 
i.O«bbert,128Mo.  29,27  8.  W.  628;  Wriftht 
•-  Cradlebaugh,  8  Ner.  349 ;  Young  t.  Beards- 
kj,  11  Paige,  03;  East  Kingston  t.  Towlc, 
48  N.  H.  67,  97  Am.  Dec.  676,  2  Am.  Rep. 
174;  Bbeeto  t.  Pain^  10  N.  D.  103,  80  N. 
W.  117;  Stroda  v.  Washer,  17  Or.  SO,  16 
Pac.»!6;  Mather  t.  Daret,  13  6.  D.  76,  82  N. 
W.  407;  HamcM  ▼.  CraTens,  120  Mo.  233, 
£8  S.  W.  971;  Bettison  v.  Budd,  21  Ark. 
£78;  Watt  t.  Qilmore,  8  Yeatet,  330;  Bhim- 
min  T.  luman,  26  He.  233;  Castillo  v.  Mc- 
Connieo,  168  V.  B.  S74,  42  L.  ed.  022,  18 
Sap.  Ct.  Rep.  220;  Alvord  v.  Collin,  20 
Pick.  418;  Workingmen's  Bank  v.  Lannea, 
30  La.  Ana.  871;  Martin  t.  Barbour,  34 
Fed.  roi;  Tracy  T.  Reed,  E  LJLA.  773,  13 
Sawy.  822,  S8  Fed.  09;  Doe  ex  dem.  Daria 
T.  Hinge,  60  Ala.  ISl;  UltTar  t.  Robinson, 
H  Ala.  48;  RadclifTe  t.  Scruggs.  46  Ark.  96; 
Townaend  t.  Martin,  EG  Ark.  102,  17  S.  W. 
ITS;  Cooper  t.  FrMman  Lumber  Co.  01  Ark. 
3t,  31  8.  W.  981,  32  8.  W.  494;  Ramlib  t. 
St  L.  «d. 


Hartwell,  126  Cal.  443,  58  Pac.  920;  Ma- 
r  1.  Henry,  84  Ky.  1,  4  Am.  St.  Rep. 
182;  Larson  1.  Dickey,  39  Neb.  163,  42 
im.  St.  Rep.  696,  S8  N.  W.  107;  RoberU 
.  First  Nat.  Bank,  8  N.  D.  504,  79  N.  W. 
1049;  Dever  t.  Comwell,  10  N.  D.  123,  88 
N.  W.  227 ;  Simpson  v,  Meyers,  197  Pa.  628, 
47  Atl.  868;  Salmer  t.  Lathrop,  10  S.  D. 
216,  72  N.  W,  670;  Virginia  Coal  Co.  t. 
Thomas,  87  Va.  627,  34  S.  E.  480;  Oarka 
<.  Mead,  102  Cal.  619,  36  Pac.  803;  Btata 
',  Dugan,  105  Tenn.  245;  Bennett  t.  Davii, 
00  Me,  107,  37  Atl.  800 ;  Soper  T.  LAwrence 
.  Co.  201  U.  S.  370,  60  L,  ed.  788,  26 
Sup.  Ct.  Rep.  473;  Meyer  v.  Kubn,  13  C. 
C.  A.  298,  2S  U.  S.  App.  174,  66  Fed.  706; 
Lufkin  V.  Galveston,  73  Tex.  340,  11  S.  W. 
340. 

The  essential  or  jurisdictional  steps  pro- 
vided by  statute  were  not  complied  with. 

2  Cooley,  Taxn,  3d  ed.  p.  018;  Games  v. 
Stiles,  14  Pet.  322,  10  L.  ed.  476;  Martin 
V.  Barbour,  34  Fed.  701,  140  V.  S.  634.  044, 
35  L.  ed.  548,  649,  11  8up.  Ct.  Rep.  944; 
Rustin  V.  Merchants'  k  M.  Tunnel  Co.  23 
Colo.  351,  47  Pac.  300;  Saiinger  v.  Gunn,  61 
Ark.  414,  33  S.  W.  959;  Martin  v.  Allard, 
65  Ark.  218,  17  S.  W.  878;  Coit  v.  Wells,  2 
Vt.  318;  1  Cooley,  Taxn.  3d  ed.  pp.  518,  619. 
here  property  is  sold  for  more  than  ta 
due,  whether  the  excess  is  due  to  an  illegal 
levy  or  illegal  penalties  and  coats,  the  of- 
ficer has  no  jurisdiction  to  sell,  and  it  Is 
void,  notwithstanding  curative  statutes. 

Lufkin  V.  Galveston,  73  Tex.  340,  11  8. 
W.  340;  Treadwelt  v.  Patterson,  61  CaL  031; 
Huse  T.  Merriam,  2  Me.  376;  Case  t.  Dean, 
10  Mich.  12;  Eustis  v.  BenrietU,  91  Tex. 
325,  43  S.  W.  259;  Alexander  v.  Gordon,  41 
C.  C.  A.  2Z8,  101  Fed.  91 ;  Ensign  *.  Bane, 
107  N.  Y.  329,  14  N,  K.  400,  16  N.  E.  401; 
Harper  v.  Rowe,  63  Cal.  233;  Warden  v. 
Broome,  9  Cal.  App.  172,  98  Pac.  252;  Dever 
V.  Comwell,  10  N.  D.  123,  86  N.  W.  227. 

Illustrative  of  the  principle  that  a  cura- 
tive statute  does  not  aid  a  tax  deed  or  cer- 
tificate which,  on  the  face  thereof,  shows 
a  violation  or  noncompliance  with  the  stat- 
ute relative  to  sale,  are  the  cases  which  hold 
that,  notwithstanding  the  curative  stat- 
ute, tax  certilicates  or  deeds  which  show  up- 
on their  face  that  the  county  was  a  competi- 
tive bidder,  or  that  the  property  was  struck 
off  to  the  county  on  a  day  when  it  was  not 
authorized  to  purchase  it,  contrary  to  the 
statute,  are  void. 

Reckitt  V.  Knight,  18  B.  D.  396,  98  N.  W. 
1077;  Rush  v.  Lewis  t  Clark  County,  37 
Mont.  240,  96  Pac.  830;  Hanenkratt  *. 
Hamil,  10  Okla.  219,  61  Pac.  1060;  MagitI 
V.  Martin,  14  Kan.  67;  Dyke  v.  Whyte,  17 
Colo.  296,  29  Fao.  128. 
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Mr.  Harrr  H.  HcElroy  submitted  the 
nuM  for  appellee.  Mr.  Harry  M.  Dougber- 
tj  was  on  the  brief: 

It  is  not  even  neceaaary,  in  order  to  con- 
stitute due  pioceu  of  law,  to  have  liad  au; 
sale  wbataoefer.  The  aUte  could,  if  it 
saw  fit,  have  forfeited  the  property  to  the 
state  immediately  upon  tbe  failure  to  pay 

King  Y.  Mullins,  171  D.  S.  404,  43  L.  ed. 
214,  18  Snp.  Ct.  Bep.  B25;  King  v.  West 
Virginia,  216  V.  S.  02,  64  L.  ed.  3S0,  30 
Sup.  Ct.  Rep.  22S;  Fay  v.  Crozer,  217  U. 
S.  466,  S4  L.  ed.  B37,  30  Snp.  Ct.  Rep.  668. 

The  construction  of  the  statute  as  to  the 
atepi  required  by  law  are  for  the  state  courts, 
pravided  tliey  do  not  encroach  upon  con- 
stitutional provisions. 

Turpin  T.  Lemon,  1B7  U.  8.  S1-S7,  4T  L. 
ed.  70-73,  83  Sup.  Ct.  Rep.  20. 

The  owner  of  property  is  bound  to  take 
notice  of  the  time  and  place  provided  for 
tax  proceedings.  He  knows  that  his  prop' 
erty  !■  subject  to  tax. 

Ontario  Land  Co.  v.  Yordy,  212  U.  S.  152- 
1S7,  63  L.  ed.  449-4E2,  29  Sup.  Ct.  Rep.  162. 

It  is  not  the  province  of  this  court  to 
interfere  with  tbe  policy  of  the  revenue  laws 
of  the  states,  nor  with  the  interpretation 
given  to  theLi  by  the  courts. 

Castillo  V.  McConnico,  1S8  U.  S.  884,  42 
L,  ed.  628,  18  Sup.  Ct.  Rep.  220;  Spencer  v. 
Merchant,  12B  U.  S.  345,  31  L.  ed.  763, 
8  Sup.  Ct.  Rep,  921 ;  Huling  v.  Kaw  Valley 
R.  ft  Improv.  Co.  130  U.  S.  6SB,  32  L.  ed. 
1046,  9  Sup.  Ct.  Rep.  603;  Hagar  v.  Recla- 
mation Dist.  Ill  U.  S.  710,  28  .L.  ed.  672, 
4  Sup.  Ct.  Rep.  663 ;  Witherspoon  v.  Duncan, 
4  Wall.  210,  IB  L.  ed.  339;  Paulsen  v.  Port- 
land, 140  U.  B.  30,  37  L.  ed.  637,  13  Sup.  Ct. 
Eep.  760. 

Tbe  taws  for  the  assessment  and  collection 
of  general  taxes  are  construed  with  the 
utmost  liberality,  sometiroes  even  to  the  ex- 
tent of  holding  that  no  notice  u  required. 

IXirpin  T.  Lemon,  187  U.  S.  SI,  47  L. 
ed.  70,  23  Sup.  Ct.  Rep.  20. 

If  this  ease  is  only  appealable  under  J  2 
of  the  act  of  March  3,  188S,  no  question  a« 
to  the  eonstruction  of  tbe  statute  will  be 
considered,  but  only  whether  the  statute, 
as  construed  by  the  supreme  court  of  New 
Mexico,  was  within  the  power  of  the  l^sla- 
ture  to  pass,  in  view  of  the  requirements 
of  the  Constitution  of  the  United  States. 

New  Mexico  ex  rel.  McLean  v.  Denver  ft 
R.  O.  R.  Co.  203  U.  S.  38-48,  SI  L.  ed.  78- 
86,  27  Sup.  Ot.  Rep.  1. 

The  court  will  not  eonsideO',  aa  has  been 
suggested,  what  ar«  the  "eaaentiala  under 
the  territorial  statute." 

Castillo  V.  HcConnieo,  1«8  U.  B.  574,  683, 
42  L.  ed.  028,  «S5,  IB  Sup.  Ct.  Rep.  220; 
IT* 


Ontario  Land  Co.  v.  Wiltong.  223  V.  S.  643, 
66  L.  ed.  544,  32  Sup.  Ct  Rep.  328. 

The  plsintilf  has  no  interest  to  assert  that 
tbe  statute  is  unconstitutional  becauac  it 
might  be  construed  so  as  to  cause  it  to  vio- 
late the  ConstitutiOB.  His  right  is  limited 
solely  to  the  inquiry  whether,  in  the  cans 
which  he  presents,  the  effect  of  applying 
the  statute  is  to  deprive  him  of  his  property 
without  due  process  of  law. 

Castillo  V.  HcConnieo,  188  U.  S.  874-080, 
42  L.  ed.  622-024,  IB  Snp.  Ct.  Rep.  220. 

Where  directions  upon  the  subject  might 
originally  have  been  dispensed  with,  <^ 
executed  at  another  time,  irregularities  aris- 
ing from  neglect  to  follow  them  may  be 
remedied  by  the  legislature,  unless  ita  action 
in  this  respect  is  restrained  by  conetitn- 
tional  provisions,  prohibiting  retrospective 
l^slation. 

Williams  v.  Albany  County,  122  U.  S. 
164-164,  30  L.  ed.  1063-1000,  7  Sup.  CL 
Rep.  1244;  Castillo  v.  McConnico,  168  U. 
S.  074-682,  42  L.  ed.  622-62 5,  18  Sup.  Ct. 
Rep.  229. 

Laws  which  undertake  to  provide  that  in 
future  proceedings,  errors  or  irregularitiea 
shall  not  be  fatal,  come  also  under  the  seme 
restrictions  upon  Itgislative  authority;  they 
cannot,  for  instance,  cure  a  total  want  of 
power  to  tax,  nor  can  they  relieve  against 
jurisdictional  defects.  But  such  laws  would 
seem  entitled  to  liberal  consideration,  since 
the  parties  concerned  would  be  apprised  in 
advance  that  they  were  not  te  rely  upon 
an  exact  compliance  with  the  law,  and  would 
be  under  greater  obligation  to  wateh  the 
proceedings. 

Cootey,  Taxu.  521,  622. 

It  may  not  be  altogether  easy  in  a  par- 
ticular case  to  determine  whether  the  de- 
fects are  jurisdictional  or  not,  but  certain 
i: regularities  in  the  personal  conduct  of 
the  officers  in  making  the  sale  would  not  be 
so  regarded;  and  it  is  at  least  exceptionally 
doubtful  whether  the  failure  to  preserve  the 
auditor's  list  of  delinquent  lands,  or  the 
evidence  of  publication  and  posting  ot  the 
statutory  notice,  would  vitiate  a  deed  made 
by  the  clerk  after  a  lapse  of  twelve  years. 

Turpin  v.  Lemon,  J87  U.  S.  61.  47  L.  ed. 
70,  23  Sup.  Ct.  Rep.  20. 

If  this  was  an  original  question  before 
this  court  for  construction,  and  not  a  atatnte 
which  has  already  been  charged  with  a  con- 
struction by  the  state  of  New  Mexico,  still 
we  feel  that  tbe  Supreme  Court  of  the  United 
States  has  made  an  original  construction 
of  a  similar  statute  in  the  case  of  OeTreville 
V.  Smalls,  08  U.  S.  S17,  26  L.  ed.  174. 

See  also  Keely  v.  Sanders,  M  U.  S.  441, 
25  L.  ed.  327;  Sherry  v.  McKinley,  90  U.  8. 
497, 26  L.  ed.  330;  Springer  v.  UDit«d  BtatM, 
108  U.  S.  S86,  28  L.  ed.  263. 

V.  m. 
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Mr.  Jnrtiec  Van  Devftnter  delivered  the 
opinion  of  the  court : 

ThU  WM  >  lait  to  quiet  the  title  to  three 
tauti  of  land  in  Quay  coun^,  in  the  ter- 
lilBiT  of  New  Mexico.  In  the  court  of 
Int  tutanw  a  demurrer  to  the  complaint 
m*  loatained,  and  the  plaintiff  declining  to 
amend,  a  decree  of  diamiBsal  was  entered, 
wUdi  nibaequentlj  wai  affirmed  b;  the  su- 
peme  court  of  the  territory.  16  N.  M.  442, 
-lJlJl.(N.S.)  — ,  117  Pac.  831.  An  ap- 
pal from  the  decree  of  affirmance  brin;,'e 
thi  cau  here,  under  the  act  of  March  3, 
IKS,  £3  SUt.  at  L.  443,  chap.  3RS,  U.  S. 
Onp.  SUt.  1901,  p.  672. 

The  eomplaint  purported  to  state  four 
warn  of  action.  Id  the  flrit,  embracing 
4ll  the  tracts,  it  tbs  alleged  that  the  pUin- 
tif  m  the  owner  in  fee  aimple,  and  that 
Ue  defendant  was  making  Bome  adverse 
diin,  not  described.  In  the  others,  each 
•ubracing  a  tingle  tract,  the  plaintifTs 
nnienbip  waa  reiterated,  and  it  »as  alleged 
Uut  the  defendant  was  claiming  title  un- 
dR  tai  deeds  issued  in  consummation  of 
tu  ules  which  were  charaiTterized  aa  *aid 
ttt  teignated  reasons.  But,  .notw it li stand- 
big  Ita  form,  the  complaint,  as  the  record 
ducloMs,  waa  treated  in  both  of  the  terri- 
toriil  courts,  with  the  aequieseence  of  the 
part}n,  as  intended  to  challenge  the  valid- 
itj  of  the  tax  deeds  only  upon  the  grounds 
dialed  in  the  last  [168]  three  causes  of 
action;  that  is,  as  if  the  general  charge  in 
the  first  eauae  of  action  was  intended  to  be 
mtisinfd  and  limited  by  the  more  specific 
diargM  in  the  others.  We  therefore  treat 
th  fomplaint  in  the  same  way. 

It  wsa  not  alleged  that  the  lands  were 
Mt  subject  to  taxation,  or  that  the  taxes 
M  lecount  of  which  the  eales  were  bad 
*m  in  any  wise  invalid,  or  that  the  taxes 
«  uj  part  of  them  had  been  paid  or  ten- 
dtred,  or  that  they  had  not  been  delinquent 
fn'  loeh  a  period  as  justiSeil  tlieir  enforce- 
■ext  by  a  sale  of  the  lands,  or  that  the 
Mies  were  in  any  wise  tainted  with  fraud,  or 
t^  there  had  been  any  attempt  to  redeem 
the  Isads,  or  any  of  them,  within  the  three 
Jtan  itlowed  therefor,  or  that  that  period 
^  not  elapsed  after  the  sales  and  before 
th  deeds  were  issued.  On  the  contrary,  the 
■ok  pounds  on  which  the  eomplaint  assailed 
^*  tax  title  were  (a)  that  the  sales  were 
*iiot  niiBeiently  advartiaed}"  (b)  that  proof 
<rf  publication  of  the  notice  of  sale  was  not 
tnnnnitted  by  the  printer  to  the  county 
•Hector  "immediately  after  the  last  publi- 
cstioD;"  (c)  that  the  collector  did  not 
(•ON  to  be  made  an  afSdaTlt  of  the  public 
PMfng  of  the  notice  of  sale,  and  did  not 
*■>>■(  proof  of  publication  or  of  posting  to 
^deposited  with  the  probate  clerk;  (d) 
tht  the  probate  clerk  did  not  "carefully 
HL.  ed. 


preserra"  any  such  proofs;  and  (e)  that  the 
amount  of  ths  delinquency  sought  to  be 
satisfied  by  the  sales  was  in  one  instance 
IS  cents,  and  in  another  24  cents,  more  than 
the  taxes  levied  on  the  particular  y'a.ct. 

Plainly,  the  allegation  that  the  sales 
were  "not  sufficiently  adTertieed"  was  pure- 
ly a  conclusion  of  Uw,  and  must  be  disre- 
garded. No  facts  being  set  forth  to  sus- 
tain it,  tba  statement  of  the  conclusion  waa 
merely  an  empty  assertion,  and,  under  the 
rule  that  a  demurrer  admits  only  facts 
welt  pleaded,  the  conclusion  was  not  ad- 
mitted. 

The  charge  that  the  delinquency  sought 
to  be  satisfied  bj  the  sales  was  in  excess  of 
the  taxes  levied  must  be  read  in  connec- 
tion with  the  fact,  otherwise  appearing  in 
[lee]  the  complaint,  that  the  taxes  were 
delinquent,  and  in  connection  with  the  stat- 
utory provisions  augmenting  the  delin- 
quency by  designated  penalties  and  costs. 
When  this  b  done  it  is  quite  evident  that 
the  amount  sought  to  be  collected  was  not 
excessive. 

The  remaining  objections  advanced  in 
tbe  complaint  are  founded  upon  a  failure  to 
comply  with  local  statutory  provisions  di- 
recting tbe  making  and  preserving  of  proofs 
of  the  publication  and  posting  of  the  notice 
of  sale.  The  supreme  court  of  the  terri- 
tory held,  in  elTect.  that  compliance  with 
these  statutory  provisions  was  not  essential 
in  a  constitutional  sense  to  the  validity  of 
tax  sales,  and  therefore  that  tbe  territorial 
legislature  was  free  to  declare  that  non- 
compliance should  not  render  the  sales  in- 
valid; and  with  this  as  a  premise  the 
court  further  held  that  the  objections  could 
not  prevail,  because  the  statute  under 
which  the  sales  were  had  contained  a  pro- 
vision that  "no  bill  of  review  or  other  ac- 
tion attacking  the  title  to  any  property 
sold  at  tax  sale  in  accordance  with  this 
act  sbal!  be  entertained  by  any  court,  nor 
shall  such  sale  or  title  be  invslidated  by 
any  proceedings,  except  upon  the  ground 
that  the  taxes,  penalties,  interest,  and  costs 
bad  been  paid  before  the  sale,  or  that  the 
property  was  not  subject  to  taxation." 
Laws  New  Mexico,  1869,  chap.  22,  J  25. 

The  appellant  assigns  error  upon  this  rul- 
ing, and  insists  that  the  provision  just 
quoted  (a)  is  in  terms  restricted  to  sales 
made  "in  accordance  with  this  act,"  and  so 
cannot  bs  spplied  to  any  sale  wherein  some 
requirements  of  the  act  were  not  followed, 
and  (b)  is  epugnant  to  the  due  process  of 
Uw  clause  of  tlie  14th  Amendment  as  ap- 
plied to  the  territory  by  the  organic  act. 

The  supreme  court  of  tbe  territory  con* 
■trued  the  words  "in  accordance  with  this 
act"  as  mcKning  "under  this  act,"  and  we 
think  this  was  right.    At  least,  we  cannot 

Digilized  by  Google 


is»-in 


SUPREME  COCBT  OF  THE  UNITED  STATES. 


a»,j  that  it  WAB  msuifeEtl;  wrong,  m  mii«t 
be  done  [ITO]  to  jiutif;  ni  in  rejecting  the 
local  interpretation  of  a  territorUI  itatutc. 
Pox  T.  Haaratiek,  160  U.  S.  674,  679,  30  L. 
ed.  STS,  67S,  Ifl  Sup.  Ct.  Rep.  457;  Treat  t. 
Grand  Canjon  R.  Co.  222  U.  S.  448,  462, 
6«  L.  ed.  266,  266,  32  Sup.  Ct.  Rep.  123. 
Of  course,  tbe  provision  wu  intended  to 
have  tome  operation  and  effect,  and  it  hard- 
ly could  have  any  if  restricted  to  tales  made 
in  accordance  with  the  act,  in  the  itricter 
senae,  for  Huch  sales  would  be  as  valid  with- 
out the  provision  as  with  it. 

While  statute:  authorizing  tax  sales  often 
provide  for  making  and  preserving  some 
designated  form  of  record  evidence  of  com- 
pliance with  the  requirements  respecting 
notice  of  the  sale,  the  subject  is  one  which 
rests  in  legislative  discretion,  being  quit« 
apart  from  those  fundamental  rights  which 
are  embraced  in  a  right  conception  of  due 
process  of  law.  And  if  there  he  legislative 
provision  upon  the  subject,  it  does  not 
assume  the  dignity  of  an  essential  element 
of  due  process  of  law  in  tbe  constitutional 
sense  [Castillo  v.  MeConnico,  168  U.  S.  074, 
683,  42  L.  od.  622,  626,  18  Sup.  Ct.  Rep. 
229),  but  belongs  to  that  class  of  regula- 
tions of  whicb  it  is  said  in  Williams  v.  Al- 
bany County,  122  U.  8.  154,  184,  30  L.  ed. 
JOBS,  1089,  7  Sup.  Ct  Rep.  1244:  "Where 
directions  upon  the  subject  might  original- 
ly have  been  dispensed  with,  or  executed 
at  another  time,  iTrqpilaritiea  arising  from 
neglect  to  follow  them  may  be  remedied 
by  the  legislature,  unless  its  action  in  this 
respect  is  restrained  by  constitutional  pro- 
visions prohibiting  retrospeetivs  legisla- 
tion." We  are  not  here  concerned  with 
retrospective  l^islation  or  with  any  pro- 
hibition of  it;  for,  la  before  abown,  the 
remedial  or  relieving  provision  was  em- 
bodied in  the  act  under  which  the  sales  were 
had. 

It  is  contended,  bowever,  that  the  re- 
medial or  relieving  provision  is  so  broad 
In  its  terms  as  to  give  effect  to  a  sale  not 
founded  Qpon  a  prior  assessment,  or  where 
no  opportnnity  was  afforded  for  a  hearing 
in  opposition  to  the  tax,  and  therefore  that 
it  is  violative  of  due  procesa.  To  this  It  is 
k  sufficient  answer  to  repeat  what  was  said 
in  Castillo  t.  MeConnico,  168  U.  S.  680,  42 
L.  cd.  624,  18  Sup.  Ct  Rep.  229,  in  dispos- 
ing (rf  a  like  ccmtention:  [171]  "But,  as 
thus  stated,  the  proposition  presauta  a  pure- 
ly moot  question.  The  plaintlfl  in  error  baa 
no  intereat  to  assert  that  the  statute  la  un- 
constitutional because  it  might  be  construed 
so  as  to  cause  it  to  violate  the  Constitution. 
His  right  ia  limited  solsly  to  tbe  inquiry 
whether,  in  the  case  which  he  preaenta,  tbe 
affect  o(  applying  the  statute  ia  to  deprive 
1ft 


him  of  his  proper^  without  due  process  of 
law." 

As  none  of  tbe  objections  advanced  in  the 
complaint  against  the  defendant's  tax  titia 
appears  to  Lave  been  well  taken,  we  think 
the  demurrer  was  rightly  sustained. 

Decree  affirmed. 


MARCELINO  TORRES  ZAYA8,  Appt.  aa« 
PUT.  in  Err., 

LOTHROP,   LUCE,    t   COMPANY,   Pedra 

Juan  Rosaly  y  Capo,t  and  Aliee  Lothr^ 

(See  S.  C.  Reporter's  ed.  171-lBl.) 

Appeal    —    tram    Porto   RlOO    avpp«m» 
conrt  —  mode  of  review. 

1.  Appeal,  and  not  writ  of  error.  Is  the 
proper  method  of  obtaining  a  review  in  tha 
Federal  Supreme  Court  of  a  decree  of  tlia 
supreme  court  of  Porto  Rico,  which  alBrmed 
a  decree  of  a  district  court  in  a  suit  tried 
without  a  jury,  to  set  aside  a  judicial  lala 
in  proceedings  to  foreclose  a  mortgage. 
[E'er  other  cases,  see  Appeal  snd  Brror,  II.  b^ 

In  Digest  Snp.  CL  IfHW-l 
Appeal  —  scope  of  review  —  qneationa 
not  raised  below. 

2.  A  contention  that  the  summary  or 
executory  process  provided  by  the  Porto 
Rico  mortgage  law  for  tbe  foreclosure  ol 
a  mortgage  was  so  deficient  in  notice,  or 
so  wanting  in  opportunity  to  defend,  as  t« 
cause  such  law  to  be  repugnant  to  the  due 
process  of  law  clause  of  U.  S.  Const.,  Sth 
Amend.,  cannot  be  considered  by  tbe  Federal 
Supreme  Court  on  an  appeal  from  the 
supreme  court  of  Porto  Rico,  where  that 
question  was  not  and  could  not  have  been 
considered  by  the  latter  court,  because  it 
was  not  raised  in  the  trial  court. 


HorIcag«  —  coustr  action  —  prohlbltinc 
future  advances. 

3.  A  clause  in  a  mortgage  by  which  it 
was  agreed  that  the  crops  made  by  the 
mortgagor  should  be  shipped  to  t\\<^  mort- 
gagees, who  should  sell  them,  applying  the 
proceeds  first  to  the  interest,  and  then  to 
the  principal  of  the  debt,  did  not  prevent 
the  mortgagees  from  advancing  to  the  mort- 
gagor, at  his  request,  sums  to  aid  him  in 
making  a  crop,  and  thus  to  enable  him 
to  carry  out,  instead  of  disregarding,  the 
letter  and  spirit  of  the  contract. 
[Hlffbts  and  liabilities  of  parties  to  martnKe, 


e  Mortxase,  II.. 
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tAppearance  of  the  heirs  of  Pedro  Juan 
Rosaly  y  Capo,  one  of  the  defendants  In 
error  herein,  filed  and  entered  October  20, 
1913. 


Note. — On  the  appellate  Jurisdiction  of 
the  Federal  Supreme  Court  over  Porto 
Rico  courts — see  note  to  Garrozi  v.  Dastaa, 
61  U  ed.  U.  S.  369. 

On  mortgages  for  future  advances — se» 
note  to  lAwrence  t.  Tnekn,  16  L.  ed.  U. 
8.  474. 

,--         Ml  B.  ■. 
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AppMtl  —   from    Porto   Rloo 
eo«rt  —  qnestloii  rerlowftble  • 
tarj  concEtmctloii. 

t.  The  conclusion  of  the  Porto  Rico 
mpnmt  court  that  tfae  Code  of  Civil 
Procedure  in  force  at  the  time  of  bringing 
•  nit  to  foreclose  a  mortgage,  to  the  extent 
thit  it  directed  Krvice  of  citation  and 
■ommotia  in  ordinary  cases,  was  not  cumn- 
htiTe  nor  applicable  to  proceedinga  wider 
tile  nortoage  law,  will  be  followed  by  the 


Coorta,   VII. 
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ladhdal  sale  —  eoIlat«ral  attack. 

fi.  A  mortgagor  who,  so  far  aa  the  public 
Kcoid  was  concerned,  had  parted  with  his 
title,  although  bj  a  flctitioua  and  simulated 
•ale,  has  no  standing  to  challenge  the 
T^ularity  of  the  proceedings  by  %fbieh  the 
■ortgage  was  enforced  against  the  record 
owner,  and  the  property  judicially  sold. 
JFoc  otber   cases,   see  Jadlclal   Sale,   VI..   In 

Dltcst  Sop.  CI.  1908.) 

[No.  17.] 
Irsned  October  31,  1913.  Decided  De- 
cember 1,  1913. 
APPEAL  from  and  in  error  to  the  Supreme 
Court  of  Porto  Rico  to  reyiew  a  decree 
wkieh  affirmed  a  decree  of  the  District 
Court  for  the  Judicial  District  of  Ponce, 
Jisniisaing  a  suit  to  set  aside  a  judicial 
tsle  in  proceedings  to  foreclose  a  mortgage. 
Writ  of  error  dismissed.  Judgment  af- 
flrmed  on  appeaL 

See  same  ease  below,  IS  P.  R.  R.  172. 

The  facU  are  sUted  in  tbe  opinion. 

Mr.  Charlea  31.  Boerman  argued  the 
esnse  end  Sled  a  brief  for  plaintiff  in  er- 
rar  and  appellant. 

Mr.  Maloolm  Donald  argued  the  cause 
aad  filed  a  brief  for  defendants  in  error  and 

Hr.  Chief  Justice  Wblte  delivered  the 
opinion  of  the  court: 

The  plaintiff  in  error,  Marcelino  Torres, 
ia  January,  1908,  brought  this  suit  to  set 
aside  a  sale  ol  real  estate,  made  in  judicial 
proceedings  of  a  suraraary  or  executory 
eharactcr,  for  the  foreclosure  of  a  mort- 
gage and  to  recover  the  property  with 
fruits,  revenues,  and  damages.  The  right 
to  the  relief  sought  was  based,  broadly 
•peaking,  upon  the  following  grounds;  (a) 
the  prematurity  of  the  suit  to  foreclose 
because  there  was  nothing  due  when  the 
proceedinga  were  commenced;  (b)  the  ab- 
sence of  a  oeressary  party;  (c)  vleee  in 
tlie  proceedinga,  of  such  a  character  as  to 
cause  them  to  be  abeolntely  void.  The  trial 
eourt  dismissed  the  suit.  Un  appeal,  the  su- 
frene  conrt  of  Porto  Rico  IIT*)  affirmed, 
«•  L.  cd. 


and  it  ia  to  reverse  such  judgment  that 
the  writ  of  error  and  the  appeal  in  this 
record  were  prosecuted.  Having  the  power 
to  review  only  by  appeal  (Gariot  v.  R!o« 
de  Rubio,  209  U.  B.  ZB3,  G2  L.  ed.  794,  28 
Sup.  Ct.  Rep.  E4B),  the  writ  of  error  is 
dismissed  and  we  consider  the  case  on  the 

The  conrt  below  directed  attention  to  the 
slovenly  and  ill-arranged  record,  bnt  de- 
spite its  admonition  nothing  seems  to  have 
been  done  to  rearrange  the  record  for  the 
purposes  of  review  by  this  court.  We  are 
not  authorized  to  re-examine  the  evidence, 
but  a  statement  of  facts  made  by  the  court 
below;  and  in  a  case  where  there  was  no 
such  statement  our  duty  would  be  to  afiirm, 
because  it  would  be  Impossible  to  decide 
that  error  had  been  committed.  There  is 
a  statement  of  facts  in  the  record,  but  it 
is  unsatisfactory  in  many  respects,  since 
in  matters  which  are  important  it  is  silent 
where  it  should  speak,  and  in  negligible 
matters  speaks  with  unnecessary  prolixity, 
being  confusedly  arranged,  and  in  impor- 
tant particulars  but  states  evidentiary 
facts,  without  any  attempt  to  find  the  ulti- 
mata fact  properly  to  be  deduced  from  the 
stated  evidence.  We  mention  these  sub- 
jects iu  order  to  direct  the  attention  of 
the  conrt  below  to  them,  and  to  avoid  the 
making  of  tike  statements  of  fact  in  the 
future.  As  the  court  delivered  a  full  opln. 
ion  which  throws  light  on  the  statement, 
and  as  in  subHtsnee  our  conclusion  will  be 
rested  upon  documents  which  are  uucon- 
tro verted  and  facts  which  are  clearly  found 
by  the  court  below  and  are  undisputed,  we 
come  to  dispose  of  the  ease,  giving,  as  a 
prelude,  a  statement  which  ws  deem  neces- 
sary to  an  understanding  of  the  matters 
for  decision. 

Tories  owed  a  debt  of  947,000  to  W.  8. 
H.  Lothrop,  which  Torres  bad  assumed  in 
1S9B  on  the  purchase  of  certain  real  estate 
upon  which  the  debt  was  secured  by  a 
conventional  mortgage.  The  Arm  of  De 
Ford  A  Company  had  acquired  this  debt 
from  Lothrop,  snd  in  February,  1901,  gave 
Torres  an  extension  of  four  years  to  [175] 
February,  190fi,  new  notes  being  furnished  as 
evidence  of  the  debt,  bearing  10  per  cent 
interest,  payable  annually,  and  the  notes 
being  secured  by  a  conventional  mortgage 
on  two  pieces  of  property  belonging  to 
Torres,  and  upon  a  third  piece  belonging 
to  a  commercial  firm  who  intervened  In 
the  act  and  mortgaged  its  property  to  se- 
cure the  debt  of  Torres.  By  the  ninth 
clause  of  the  act  of  mortgage  it  was  agreed 
that  the  crops  made  by  Torres  on  the  prop- 
erty mortgaged  by  bim  should  be  shipped 
to  De  Ford  A  Company,  who  should  sell 
them,  applying  the  proceeds  Unt  to  the  in- 
If* 
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terat  uid  tlien  to  the  priocipkl  of  the 
debt.  The  mortgage,  while  indiviHible  u 
between  tiie  purtiea,  waa  «a  to  third  per- 
•ona  m*A«  diviilble,  a  ipeeifie  portion  of 
the  debt  being  suigned  to  euh  of  the 
three  propertin.  The  wiginal  mortgage 
due  b;  Torres  waa  canceled  and  erased 
the  execution  of  the  new  one.  Tbe  crops 
were  shipped  to  De  Ford  &  Compan]' 
1902  and  1903,  and  were  lufGcient  to  i 
the  interest.  In  the  crop  jear  1901,  Torres 
solicited  advances  from  De  Ford  t  Cmd- 
pan;  to  enable  him  to  make  his  crop,  and 
acceding  to  hia  request  the  firm  either  dl- 
rectlj  advanced  or  paid  off  advances  made 
by  others,  charging  the  same  to  Torres. 
When  the  crops  came  in  and  were  sold, 
their  proceeds  were  inadequate  to  pay  theae 
advance*  and  Uie  interest.  Tliey  were  im- 
puted primarily  to  the  advances,  leaving 
the  interest  unpaid,  this  being  done  with 
the  assent  of  Torres,  who  had  monthly  ac- 
count* rendered  him,  and  made  no  objec- 
tion whatover  to  the  debiting  of  advance* 
or  Uie  imputation  of  payment.  The  intor- 
est  for  1S04  remained  unpaid,  and  a  suit 
to  foreclose  the  mortgage  was  commenced 
by  a  summary,  or  executory  proceaa,  in  ac- 
cordance with  the  local  mortgage  law. 
Tliere  was  Sled  with  this  suit  a  certiflcate 
reciting  that  the  mortgaged  property  stood 
upon  the  public  records  in  the  name  ol 
Torres,  this  certificaU  having  been  iasued 
by  the  roistering  oCEce  a  day  or  two  be- 
fore the  commencement  of  the  suit.  On 
the  day  the  foreclosure  suit  was  filed,  [176] 
whether  before  or  after  does  not  appear, 
Tories  sold  the  property  to  Alvarado  for 
a  amall  sum  in  ca«h  and  a  large  amount 
secured  by  mortgage,  and  this  deed  of  sale 
was  put  upon  the  registry  before  any  cau- 
tionary notice  of  tlie  suit  was,  or  could 
have  been,  recorded.  Conformably  to  law, 
the  court  ordered  a  demand  made  upon 
Torres,  notifying  him  of  the  suit,  and  call- 
ing upon  him  to  pay  the  debt  within  thirty 
days,  in  default  of  which  the  property 
would  be  sold.  Although  he  was  served 
with  this  notice,  Torres  ostensibly  took  no 
heed  of  the  proceedings,  but  Alvarado,  as 
the  roistered  owner  of  the  property,  filed 
a  petition  to  enjoin  the  foreclosure  pro- 
ceedings on  grounds  which,  although  th^ 
are  not  fully  set  oat  in  the  record,  it  it 
conceded  were  subctantlally  identical  with 
those  here  relied  upon.  No  injunction  was 
granted,  and  the  suit,  having  been  twice 
called  for  hearing,  was  dismissed  for  want 
of  prosecution.  An  order  for  the  Beiiure 
of  the  property  was  in  dne  season  awarded 
by  the  court,  as  was  also  another  order 
stating  the  amount  of  the  debt  and  direct- 
ing tfas  sale  of  Uie  property.  It  was' 
seind,  advertised,  and  sold  by  the  marshal, 
174 


and  bought  in  by  one  Rosaly,  who  assumed 
the  mortgage  sued  upim  in  the  foreclosure 
proceedings,  and  paid  a  small  cash  prise. 
It  then  developed  that  the  deed  to  Alva- 
rado which  was  on  the  records  was  an 
insurmountable  obstacle  to  the  completion 
of  the  purchase  made  by  Roaaly  under  th« 
foreclosure,  and  in  those  proceedings  h« 
began  what  was  tantamount  to  an  hypothe- 
cary action  agaipat  Alvarado  a*  a  third 
poesesBor,  to  compel  bin  to  pay  the  mort- 
gage debt  or  cancel  the  Inscription  of  Us 
deed  of  purchase.  Alvarado  appeared  ia 
these  proceedinga,  admitted  that  he  could 
not  pay  the  mortgage  debt  and  could  not 
hold  the  property  nnleea  he  did,  that  ho 
had  brought  his  suit  to  enjoin  and  had 
intpntionally  abandoned  the  same,  and  eon- 
sented  to  the  erasure  of  the  inscription  of 
his  deed  of  sale.  This  being  done,  the 
marshal  made  a  deed  to  Rosaly  in  con- 
flrmation  of  the  [177]  foreclosure  sale, 
which  was  duly  inscribed.  Subsequently, 
Rosaly  having  given  a  mortgage  in  favor  of 
the  firm  of  De  Ford,  Luce,  t  Company,  who 
were  the  successors  in  right  of  De  Ford  t 
Company,  by  It^al  proceedings  obtained  an 
erasure  of  the  indcription  of  the  Torres 
mortgage  which  he,  Rosaly,  had  assumed 
at  the  foreclosure  sale,  on  the  ground  that 
the  same  had  been  dischargrd. 

A  little  more  than  a  year  aftor,  that  is, 
on  the  20th  of  April,  1907,  Torres  and 
Alvarado,  in  a  notarial  act,  rescinded  the 
sale  which  had  apparently  taken  place  be- 
tween them,  it  being  recited  in  the  act 
tbat  the  rescission  was  the  result  of  an 
agreement  which  had  token  place  between 
the  parties  in  1906,  and  that  it  was  caused 
by  the  refusal  o'  the  wife  of  Alvarado  to 
join  in  the  mortgage  which  was  given  bf 
him  in  the  deed  of  sale. 

Eight  months  afterwards,  as  .«re  have 
seen,  in  January,  1908,  Torres  commenced 
this  suit  upon  the  general  grounds  which 
we  have  at  the  outset  outlined.  The  as- 
signments of  error  which  are  relied  upon 
to  reverse  the  judgment,  aCGrming  ths  ac- 
tion of  the  trial  court,  in  dismissing  the 
suit,  arc  nineteen  in  number.  While  «a 
think  their  iuberent  weakness  is  apparent 
from  the  facts  which  we  have  just  statad, 
we  briefly  notice  them. 

1st.  The  summary  or  executory  prooesa 
provided  by  the  mortgsge  law,  which  was 
followed  in  foieclosing  the  Torres  mort- 
gage, it  is  insisted  was  so  deficient  in  no- 
tice, or  so  wanting  in  opportunity  to  de- 
fend, as  to  cause  that  law  to  be  repugnant 
to  the  due  process  clause  of  the  Constito- 
tion  of  the  United  States.  Without  paus- 
ing to  apply  the  elementary  doctrine  tiiat 
the  due  process  clause  does  not  control  the 
mere  forms  of  procedure  provided  only  the 
SSI  v.  8. 
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fDndimtnUI  rrquircmenU  of  ootlM  Knd 
opportitnitj  to  defesd  ftre  Afforded  (Louis- 
rillt  i  K.  R.  Co.  T.  Schmidt,  177  U.  8. 
m,  44  L.  cd.  747,  20  Sup.  Ct.  Rep.  320), 
ud  without  itopping  to  indicate  how 
cictrlj  theae  [anduncntjil  rights  were  pro- 
riijcd  for,  fta  denionatimt«d  bj  the  facte 
which  «e  hmTe  enuinerftted,  we  [ITS]  think 
it  miOm*  t«  U.J  that  it  doce  not  appear  that 
Ibe  Motention  of  want  of  due  proeeu  wm 
■■fed  either  upon  the  trial  court,  or  wai 
toigned  u  nror  in  the  court  below,  or 
wt*  paaoed  upon  hj  that  court.  And  as 
h  iti  opinion  in  thia  caae  eonceming  au- 
«ther  luhjeet,  the  court  below  pointed  out 
thit  it  was  without  authority  to  emiaider 
error*  complained  of 'which  were  not  pre- 
MBted  to  the  trial  court,  it  follows  that, 
in  any  view,  it  could  not  be  held  that  the 
coart  below  erred  in  deciding  a  matter 
*hieh  it  did  not  decide,  and  which  it  bad 
■0  antfaoritj  to  paaa  upon. 

£d.  It  ia  contended  that  the  ninth  clause 
of  the  act  of  mortgage  of  1901  waa  man- 
datory, and  prohibited  the  firm  of  De  Ford 
k  Company  from  adTancing  to  Torrei,  at 
Ui  request,  mcney  to  make  his  crop  lor 
the  year  1904,  and  therefore  such  advance* 
were  not  properly  cliargeable  against  the 
proceeda  of  the  crop,  and  hence  the  interest 
waa  paid  because  the  whole  proceeds  of  the 
nop,  il  ao  imputed,  disregarding  the  ad- 
raocn,  would  have  been  adequate  to  hare 
paid  the  intereat.  But  we  think  the  court 
bekiw  waa  right  in  refusing  to  suatain 
thig  fictitious  payment  of  interest,  or  to 
iphoid  the  construction  of  the  contract 
npon  which  it  was  based.  We  concur  with 
the  court  below  that  the  contract  did  not 
oclude  ths  right  of  the  firm  to  advance 
to  Torrea  at  hia  request,  sums  to  aid  bim 
Ib  making  a  crop,  and  thus  to  enable  him 
to  carry  out,  instead  of  disregarding,  the 
letter  and  the  spirit  of  the  contract.  This 
view,  of  course,  diaposea  of  the  contention 
that  error  waa  committed  in  admitting 
proof  of  the  agreement  to  make  the  ad- 
vances and  of  their  receipt  by  Torres,  and 
hi*  aeqnieacence  in  and  approval  of  the 
I  which  were  rendered  him  on  the 


3i.  It  ia  Qrged,  although  Torres  waa 
folly  informed  of  the  ioscitution  of  the 
foreclomre  proceedings  by  the  demand  made 
apoB  him  under  the  order  of  court,  conform- 
ably to  the  mortgage  law,  and  bad  the  op- 
portonity  to  defend  afforded  by  that  law, 
itetertheleH  the  proceedings  [  1 79]  were 
Tpid  becanae  no  eopj  of  the  petition  of  fore- 
eiOBure  and  citation,  aa  provided  by  the  Code 
of  Civil  Proeednr«  in  or^iiary  caeca,  was 
IS  L.  ed. 


issued  and  •ervcd.  The  contention  is  b«aed 
upon  the  propositioa  that  tlie  Cods  ol 
Procedure  in  force  at  the  time  the  suit  to 
foreclose  waa  brought,  to  tne  (stent  that 
it  directed  service  of  citation  and  summons 
in  ordinary  canes,  was  cumulative  and  ap- 
plicable to  proceedings  under  the  mortgage 
law,  because  not  incompatible  with  such 
law.  But,  construing  and  applying  the 
local  law,  the  court  below  held  that  this 
contention  waa  without  merit, — a  conclu- 
sion which  we  follow  in  the  absence  of  a 
clear  conviction  that  error  was  committed, 
which  il  far  from  being  the  case,  and  be- 
cause in  any  event,  for  reaaiws  which  we 
shall  hereafter  state,  the  contention  was 
additionally  without  merit. 

4th.  We  group  under  this  paragraph  all 
the  other  errore  relied  upon,  specifying 
only  those  which  we  consider  ol  impor- 
Unce:  (a)  That  the  wife  of  Torres,  as  a 
widow  in  community,  was  not  made  « 
party  defendant  in  the  foreclosure  suit; 
(b)  that  the  notes  secured  by  the  mort- 
gage were  not  annexed  to  the  petition  to 
foreclose,  or  filed  therewith;  (c)  that  the 
order  of  the  court  directing  the  notice  of 
demand  was  signed  cmly  by  two  out  of  the 
three  Judges  composing  the  court,  and  by 
an  attorney  at  law  who  was  then  acting 
aa  judge  because  of  the  recusation  of  a 
member  of  the  court;  (d)  because  the  act 
of  mortgage  did  not  contain  a  specification 
of  value  or  sppraisement  tor  the  purposes 
of  forecloBUTF;  (e)  because  of  an  asserted 
defect  in  the  advertisement  which  preceded 
(he  sale;  (f)  because  of  the  absence  from 
the  foreclosure  record  of  the  order  find- 
ing the  amount  due,  and  directing  its  pay- 
ment. The  court  disposed  of  all  these  ob- 
jections separately  upon  considerations  of 
local  law,  which  we  see  no  reason  to 
reverse,  but  which  we  do  not  refer  to  in 
detail,  because,  in  addition  it  lieU  them  alt 
untenable  upon  a  general,  and  we  think, 
conclusive,  ground  to   which  we  refer. 

[180]  It  is  not  challenged,  as  pointed  out 
by  the  court,  Uiat  under  the  law  of  Porto 
Bieo  the  state  of  the  public  record  as  to 
title  is  the  dominant  factor  controlling 
proceedings  for  the  foreclosure  of  a  mort- 
gage, and  therefore  that  the  one  in  whoM 
name  a  property  stands  recorded  upon  the 
public  records  ia  the  essential  party  to  a 
proceeding  to  foreclose.  Nothing  could  bet- 
ter illustrate  the  correctness  of  these  prop- 
ositions than  do  the  proceedings  in  this 
case,  since  in  consequence  of  t^e  existence 
of  the  registry  of  ths  title  in  Alvsrado, 
resulting  from  the  sale  made  to  him  by 
Torrea,  the  foreclosure  proceedings  against 
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Torres    knd    the   judicial    a^la   thereunder  NORTHERN   PACIFIC   RAILWAY   COM- 
were   inefllcaetous   to   transmute  the   title,  FANY,  PUT.  in  Err., 
•ad    it   becune   ewenti&l   for   Roesly,   the  *■ 
purcliMeT  kt  Huch   sale,  to  commence  pro-  JOSEPH  A.  HOUSTON, 
ceedingi  to  enforce  the  mortgage  as  against  ir^  e    c    H*nort*r'.  «]    ISl-ias  > 
Alvarado  aa  a  third  poeseMor.     Applying  '^  ^-  ^-  ««?<«*«"  *J-  Wl-"3.) 
these  principles  the  court  beld,  in  view  ol  p^^,,,,   i^„aa~nUroma    land    cnuit- 
the  exiatence  of  the  record  title  in  Alva-  indemulty  Helectloas  — approval, 
rado,  of  bia  suit  to  restrain  the  foreclosure  Landa  lawfully  embraced  in  a  list  of  in- 
proceeding,  and   its  dismisaal  for   want  of  demnitj    selections    filed    by    the    Northern 
prosecution,  of  the  steps  taken  against  him  P«'fl«   Railroad   Company   with   the   Land 
a.   a    third    pc^seasor.   and    hU    admi«.iom.  l'r^,ZV"J  ^^^u:^ .T.Zf,2 
OB  the  aubject,  and  consent  to  the  erasure  i,^  f^  entry  or  purchase  under  the  Federal 
of    the    inscription    of    bis    title,    that    the  Land  laws  during  the  interim  between  the 
foreclosure  proceedings  were   binding,  and  date  of  filing  and  tbe  date  of  such  ^pronit 

UHas    nnt    nnan    ta   Tnrrai     who     in    fur    ■■  I '"Of    Otber    CBSeS,    tn    PoUlIC   Lands,    IM-Ul, 

was  DOC  open  to  lorres,  wno,  so  car  aa  ^  Digert  8up-  Ct.  IIMS.]                         ^^ 
tbe  record  was  concerned,  bad  parted  with 

his   title,    to    assail    them    on    the   grounds  [No.  67.] 
which  we  have  stated.     Tbe  correctness  of 

the   premise   and  of  tbe  eoncluaion   itself.  Submitted    November    11,    1B13.      Decided 

abstractly  considered,  is  not  denied,  but  it  Decenber   1,   1913. 
is  instated  that  they  are  here  inapplicable 

because  the  sale  made  by  Torres  to  Alva-  1  N  ERROR  to  the  Supreme  Court  of  the 

rado  was  a  mere  fiction  or  simulation;  and  -l    State   of  Minnesota    to   review   a   judg- 

<aie  of  the  matters  complained  of  which  we  ™™t  "'■'"h  •JBrmed  a  judgment  of  the  Dis- 

have  not  specified  is  that  error  wss  com-  *'^=*  Court  of   Morrison   County,   in   that 

mitted  in  refusing  to  permit  proof  of  the  "*?*=-  '°/»7';  of  paint .11   n  a  >idt  to  can- 

aimulation  **        "                    7'"^  within  tbe  indem- 

The    court    below,    however,    considered  ■'**yj™'*^  "^  '  'j!!,"?^  ^Ij^^^ 

and  disposed  of  the  alleged  dUtinction  in  ]^"^  "^  ^"*"'*'^  '"  "^•'  P™=«*- 

K)  conclusive  and   succinct  a  manner  that  g^  ,^^^  ^^  ^1^^^  j„  „j^             ^^ 

we   adopt   and    place   our   own   conclusion  j,    ^    ggS,  Ig  Ann.  Cas.  326. 

"Alvarado  was  the  record  owner  and  the 
ostensible  [ISl]  owner.    He  not  only  had  a 

duly  recorded  public  document  in  his  favor,  No  appearance  for  defendant  in  error, 
but  be  had  Ix^un  a  suit  similar  to  tbe  presr 

ent  one,  and  this  course  of  action  was  incon-  Memorandum  opinion  by  Mr.  Chief  Joa- 

sistent  with  the  possession  by  anyone  else,  tice  White,  by  direction  of  the  court: 

"Tbe  appellant  complains  that  the  court  In  Northern  P.  B.  Co.  v.  Waas,  104  Minn, 

erred  in  not  permitUng  him  to  show  that  *1I.    l^"  **■    W.  937,   it  waa  derided   that 

tlie  conveyance  made  from  Torres  Zayaa  to  ■*•"*■    el'imed   under   an    indemnity    grant, 

Alvarado  waa  fictitious  or  simulated,  and  "**  described  in  lists  of  indemnity  selec- 

that  the  realparty  in  interest  was  always  l'™*  «^  "'  the  appropriate  Onlted  SUUa 

Torrea   Zayas.      We   cannot   see   that   the  ^.    O^"-    "■*    "hieh    were    righUnlly 

court   committed   »>   error   in   refusing  to  P*'"'"«   '"."f'""  \}J:^  T^'  *°*1!: 

...          .     ,     1.                  .         _i    .,          .  were     nevertlieleaa     subject     to     entry     by 

•dmjt  such   Ustimony;   at  mo«t  Alvarado  ^         ^^  j^  destrucUon  of  the  right  to 

would  have  to  be  considered   as  the  agent  ^^^  ^„j   to  the  frustration  o(  the  gar- 

or  representative  of  Torre.  Zayas,  and  tbe  emmental  power  to  approve  the  selecHona 

masim,  Qut  faext  per  oJiuin  /ooit  per  «r,  ^^  .„^   ^^^^   ,„j   „„j„   0,e  grantins 

may  be  held  to  apply.    The  registry  system  ,„,_     jbe   judgment  below,   which    is   now 

in  Porto  Hico  exists  to  apprise  purchasers  ^^^  review,  was  etpreasly  rested  by  the 

and   others   who   are   tbe   true   owners   of  court   on    the   ruling   in   the   Wass   Case. 

property;  and  if  a  man,  after  treating  with  Houatoa  v.  Northern  P.  R.  Co.  109  Miiu. 

the    apparent    owner,    may    still    have    his  273,    123    N,    W.    flZ2,    18    Ann.    Cas.    S25. 

title  impugned   by   a  secret  agreement  ex-  Tbe  identity  between  tbe  controversies  here 

Isting  between  such  record  owner  and  the  presented  and  the  one  which  waa  passed  tm 
alleged  true  owner,  there  would  be  no  se- 
curity in  the  acquiaitioB 

P.  R.  R.  181.)  

Affirmed.  S.^TM."' 

11*  Ml  V.  B. 


would  be  no  se-    ■ — 

t  property "    116        Not^— As   to    land   granto  to  railroads, 

1  proporsy.       iio    generally,  see  note  to  Kansaa  P.  R.  Co.  *. 

Atcbison,  T.  ft.S.  F.  R.  Co.  28  U  ed.  V. 
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b  ft(  Whi  Cma  la  additiouRllj  shown  by 
tlu  Utl  that  it  iB  sUted  In  the  printed 
ujomat  on  b«h»U  of  the  r&ilroad  com- 
puf,  the  plaintiff  in  error,  there  being  no 
ugiuunt  on  behalf  of  the  defendant  in 
KTor,  that  the  land  involved  in  tbia  case 
wu  DDTercd  by  aeleetiona  made  at  the  same 
tim*  the  aeleetiona  which  were  involved  in 
Hm  Waai  Case  were  made,  and  were  em- 
baeti  in  the  identiMl  liats  which  were  the 
anbjtct  of  eonteat  in  that  case.  But  since 
Uiit  eaae  waa  decided  by  the  court  below, 
id  ruling  in  the  Waaa  Case  was  reviewed 
bj  Uiu  court  and  it  was  reveraed,  thereby 
iatmjiiig  the  only  fonndation  upon  which 
Ui  judgment  in  this  case  oould  posiibly 
RsL  Northern  Pacific  R.  Co.  v.  Waaa,  21B 
V.  &  tZO,  £5  L.  ed.  280,  31  Sap.  Ct.  Rep. 
m.  It  tollowB,  tor  the  reaaona  aUted  in  tha 
Wan  Case,  and  upon  the  authority  of  that 
tut,  the  judgment  below  muat  be  [183]  re- 
Ttrxd  and  the  case  be  remanded  to  the 
tonrt  btlow  for  further  proceedings  not  In- 
muiitcnt  with  the  opinion  in  the  Wau 
Cut,  and  the  action  irtiich  we  now  take  in 
l^tpi^  the  deciaion  in  that  caae, 
Bevined. 


CNITED  STATES,  PUf.  in  Err., 

JOHN  A.  DAVIS  and  William  B.  Davis. 

(St*  S.  C.  Reporter'a  ed.  183--1M).) 

Pabllo  lands  —  use  of   false  or  trand- 

altnt  docnnienU  — aoldier'a  addition- 
al homestead  right. 
T\\i»  and  fraudulent  documents  made 
*M  nitd  in  support  of  a  fraudulent  claim 
■adcT  U.  8.  Rev.  SUt.  gg  2304,  2307,  U.  8. 
Ctnp.  Stat.  ISOl,  pp.  1413,  1417,  to  ■ 
wddifr'i  additional  homestead  right,  whether 
tarRd  or  counterfeited  or  not,  are  embraced 
vmiiB  the  provision  of  %  S421  (U.  S.  Comp. 
Stat.  ]Q01,  p.  3667),  whioh  makes  criminal 
th«  tnnamiiaion  to,  or  presentation  at,  or 
tlu  tinaing  or  procuring  to  be  transmitted 
ta,  or  prtsented  at,  any  offlee  or  officer  ol 
^■jprremment  of  the  United  States,  of  any 
W,  power  of  attorney,  order,  certificate^ 
Hxif^  or  other  writing  in  support  of,  or  ir 
fdatun  to,  any  account  or  claim,  with 
•Mat  to  defraud  the  United  States,  know- 
If  tbs  same  to  be  falae,  altered,  forged,  oi 
•Matericited. 

[No.  993.] 

i^iwd  October    17,    1919.      Decided    De 
cember  1,  1913. 

IN  XKROR  to  the  DiatHct  Court  of  tht 
Cnited  6Ut«a  for  the  Western,  Diatriel 
^  iGaMmri  to  review  a  judgment  quashinf 
M  indictment  charging  a  eonapinu^  to 
Ml.  ad. 


iommit  an  offense  against  the  United  Statea. 
Eteversed. 

The  facts  are  stated  in  the  opinion. 

Aaaistant  Attorney  General  Knaebel  ar- 
gued the  cause  and  filed  a  brief  for  plain- 
tiff in  error: 

The  falaa  writings  intended  by  the  third 
slause  of  U.  S.  Rev.  Stat.  |  M21,  U.  S.  Comp. 
SUt.  IBOl,  p.  8667,  are  not  confined  to 
Forgeries,  but  include  also  writings  genuine 
u  t»  execution,  but  false  and  fraudulent  in 
nibatance. 

United  Statea  t.  Staata,  8  How.  41,  12 
L.  ed.  B79;  United  SUtea  v.  Barney,  S 
BUtchf.  294,  Fed.  Caa.  No.  14,624;  United 
SUtes  V.  Bickford,  I  Blatchf.  337,  Fed.  Caa. 
No.  14,591;  United  SUtea  v.  Bpanlding,  3 
Dak.  86,  13  N.  W.  SST,  638;  United  Statea 
T.  Hanaee,  79  Fed.  303;  Dolan  v.  United 
SUtes,  ee  C.  C.  A.  274,  133  Fed.  460;  Unitwl 
SUtes  V.  Oowdy,  37  Fed.  332. 

Hr.  Thomaii  M,  S«awell  argued  the 
cause,  and,  with  Ur.  Oscar  T.  Hamlin,  filed 
a  brief  for  defendants  in  error: 

The  conatruction  of  this  indictment  and 
each  count  thereof  by  the  lower  court  was  in 
effect  that  the  instruments  allied  to  have 
been  uttered  for  which  the  conapirary  waa 
formed  were  not  forged,  but,  when  all 
the  allegations  of  the  indictment  were 
considered,  they  appeared  to  be  genuine 
in  execution,  and  only  false  in  their  etate- 
mentfl.  This  construction  is  without  doubt 
correct;  but  if  it  is  not,  atill  this  court  can- 
not review  that  question  in  this  proceeding, 
because  the  conatruction  of  the  indictment, 
made  by  the  lower  court,  is  final  in  this 

United  SUtes  v.  Biggs,  211  U.  S.  507.  63 
L.  ed.  305,  39  Sup.  Ct.  Rep.  181;  United 
States  V.  KeiUl,  211  U.  B.  370,  53  L.  ed. 
230,  29  Sup.  Ct.  Rep.  123. 

Bectiona  28  and  29  of  the  Penal  Code, 
namely,  the  act  of  Congreas  approved  March 
4tb,  1909,  relate  and  refer  solely  to  forged, 
false,  and  counterfeited  instrumenU,  public 
records,  affldaviU,  and  other  writings,  and 
not  to  inatrumenta,  public  recorda,  affidaviU, 
and  other  writings  conUining  falae  sUte- 
ntenta;  therefore,  the  indictment  does  not 
sUte  facta  sufficient  to  constitute  an  of- 
fense under  S  57  of  the  Penal  Code;  namely, 
a  conspiracy  to  commit  an  ofl^ense  pro- 
hibited by  §9  28  and  29  of  the  Penal  Code. 

United  BUtea  v.  StaaU,  8  Bow.  41,  12 
L.  ed.  97S;  United  SUtea  v.  Howell,  11 
WalL  432,  20  L.  ed.  1S6;  United  SUtea  t. 
Moore,  60  Fed.  738 ;  United  SUtes  v.  Glaaen- 
er,  SI  Fed.  566;  United  SUtes  t.  Albert,  4S 
Fed.  652:  United  SUtea  v.  Wentworth,  11 
Fed.  62;  United  SUtes  v.  Barney,  6  Blatchf. 
294,  Fed.  Cas.  No.  14,524;  United  SUtea  v. 
Reeae,  4  Sawy.  629,  Fed.  Cas.  No.  16,138; 
U  111 
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Btata  T.  WiUsan,  28  Mino.  G2,  9  N.  W.  £8; 
Mann  T.  People,  16  Hun,  169;  SUte  T. 
^oung,  4«  N.  M.  2Sa,  88  Am.  D«c.  218; 
Com.  Y.  Baldwin,  11  Qny,  197,  71  Am.  Dec. 
703;  Barbour,  Crim.  Law,  97;  Wharton 
Crim.  I«w,  f  663. 

The  BffidaTit  of  the  claimant  ii  unofficial 
in  character,  and  Initiated  no  right  to  anj 
tract  of  land;  being  mere  ta  parte  declara- 
tioaa  under  oath  bj  pertens  baviiig  no  of- 
ficial relation  to  the  government. 

Barnes  t.  Poirier,  12  C.  0.  A.  fl,  27  U.  S. 
App.  600,  64  Fed.  14;  Webster  t.  Luther,  163 
U.  S.  331,  41  L.  ad.  170,  16  Sup.  CL  Rep. 
963. 

It  no  aOidarita  are  required  in  encb  mat- 
tera,  thnt  there  can  be  no  criminal  oScnte 
baled  either  upon  the  fact  that  raid  initru- 
menta  were,  forged,  or  were  genuine  and 
contained  falae  itatementa.  The  iuitm- 
menta,  being  unknown  to  the  law,  cannot 
be  made  th*  baais  of  a  criminal  offense,  and 
therefore  a  proper  construction  of  gj  2B 
and  20  of  the  Penal  Code  doea  not  include 
the  instrument*  contained  in  the  indictment. 

United  Btatea  t.  Dupont,  176  Fed.  823. 

Even  if  there  were  rules  and  regulations 
of  the  I^nd  Department  providing  for  such 
InstmnientB,  still,  as  they  are  not  authorised 
by  anjr  law  of  the  United  States,  aucb  re- 
(juirementa  cannot  he  made  the  baaia  of  a 
criminal  ofTease. 

Williamson  *.  United  States,  207  U.  S. 
426,  62  L.  ed.  278,  28  Sup.  Ct.  Rep.  163; 
Webster  j.  Luther,  163  U.  S.  331,  41  L. 
ed.  179,  16  Sup.  Ct.  Rep.  963;  United  States 
T.  Eaton,  144  U.  S.  677,  36  L.  ed.  691,  12 
Bup.  Ct.  Rep.  764. 

It  there  be  any  fraudulent  purpose  dis- 
closed in  the  indictments,  it  is  not  to  defraud 
the  government,  but  individuals  who  ma; 
be  allured  into  the  purchase  of  such  rights. 
The  statute  does  not  include  such  conduct 
towards  IndividualB. 

Pettihone  v.  United  States,  148  U.  8. 
107,  37  L.  ed.  419,  13  Sup.  Ct.  Rep.  642; 
United  States  v.  Thompson,  29  Fed.  80; 
United  SUtes  v.  Font,  123  Fed.  626. 

Mr.  Chief  Justice  Wbtt«  delivered  the 
opinion  of  the  court: 

The  iodietnient  charged  the  defendants 
under  Penal  Code,  !  37  (Rev.  SUt.  {  6440, 
U.  8.  Comp.  Stat.  1901,  p.  3676),  with  i 
(piracy  to  comniit  offenses  against  the  Unit- 
ed States;  that  is,  to  violate  S§  2S  and  29  ot 
the  Penal  Code  (act  March  4,  I90S,  chap. 
321,  3S  Stat,  at  L.  1094,  U.  8.  Comp.  Stat. 
Supp.  1011,  p.  1607).  These  sections,  leav- 
ing [1ST]  aside  additions.  Irrelevant  to  thla 
case,  are  reproductions  of  SS  6421  and  6479, 
Revised  Statutes  (U.  B.  Comp.  8UL  IBDl, 
pp.  3667,  3696),  In  force  In  1900  when  the 
acta  charged  were  committed.  All  the  overt 
acta  coneemed  the  making  or  nae  of  (alae  affi- 

jr0 


davits  and  documents,  In  anpport  ot  m 
fraudulent  claim  for  land  under  Rev.  Btat. 
18  £304  and  2307  (U.  S.  Comp.  SUt.  1901, 
pp.  1413,  1417),  giving  honorably  discharged 
soldiers  of  the  Civil  War  the  right  to  make 
an  additional  entry  under  the  circumstan- 
ces stated  in  the  statutes,  and  the  privil*^ 
also  conferred  upon  the  widow  ot  such 
honorably  discharged  soldier  to  make  a 
claim  for  land  as  therein  provided.  Ik 
passing  on  demurrers,  the  court  treating  all 
the  counts  as  relating  solely  to  the  ""liing 
and  use  of  documents  which  were  merely 
false  and  fraudulent,  but  not  forged,  and 
construing  Jg  5421  and  6479,  Rev.  SUt  (U. 
8.  Comp.  But.  1901,  pp.  3667,  3696),  and 
Penal  Code,  §i  28  and  29,  as  embracing 
only  documents  which  were  forged  and 
counterfeited,  held  that  none  of  the  counU 
charged  acU  embraced  by  the  provisions  in 
question,  and  therefore  the  indictmeut  waa 
quashed  because  it  sUted  no  offense  against 
the  United  BUtes.  On  this  direct  appeal 
we  assume  the  correctness  of  the  meaning 
affixed  to  the  indictment  by  the  court  below, 
and  come  only  to  determine  whether  th* 
statute  was  correctly  construed.     This  duty 

narrowed  by  a  conoessioo  made  in  argu- 
ment by  the  government  to  the  effect  that 
the  construction  given  by  the  court  to  the 
statute  was  correct  exc<^pt  as  to  the  last 
paragraph  of  J  6421,  and  that  even  it,  a» 
to  that  paragraph,  it  be  held  that  the  court 
below  was  wrong,  and  that  the  terms  of 
the  paragraph  include  affidavits,  documents, 
etc.,  which  were  merely  fraudulent,  and  not- 
forged,  only  the  fourth  count  would  in  that 
contingency  be  within  the  section.  This 
consequently  conGnes  the  issue  to  a  con- 
sideration of  the  third  paragraph  of  the 
section.  For  convenience  of  reference  the- 
entire  section  la  in  the  margin-t 

[188]  ComingtotheUit  of  the  third  par- 
agraph, we  think  it  is  at  once  apparent  that 
Ita  provisions  are  so  comprehensive  as  tO' 
prevent  us  from  holding  that  they  include- 
only  documents  which  are  forged  or  counter- 
feited, and  hence  eiclude  all  other  docu- 
ments,   however    fraudulent    tbey   may    be. 

tSec  G421.  Every  person  who  falsely 
makes,  alters,  forges,  or  connterfeito,  or 
causes  or  procures  to  be  falsely  made,  al- 
tered, forged,  or  counterfeited,  or  willingly- 
sids  or  assists  in  the  false  making,  alter- 
ing, forging,  or  counterfeiting,  any  deed, 
power  of  attorney,  order,  certificate,  re- 
ceipt, or  other  writing  for  the  purpose  of 
obtaining  or  receiving,  or  of  enabling  any- 
other  person,  either  directly  or  indirectly, 
to  obUin  or  receive  from  the  United  SUtea, 
or  any  of  their  officers  or  agenU,  any  sum 
of  money; 

or  who  utters  or  publishes  as  true,  or 
causes  to  be  uttered  or  published  aa  tma,, 
any  such  false,  forged,  altered,  or  counter- 
feited deed,  power  of  attorney,  order,  cer>- 
»1  U.  S. 
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Tbc  lU-tmbrkcing  wordi  "kny  deed,  power 
III  ittoracj,  order,  certiBcftte,  receipt,  or 
otlier  writing  in  support  ol  or  in  relation 
to  laj  ueouDt  or  elaim  with  intent  to  de- 
fnod  tbe  United  State*,  knowing  tlte  came 
to  tc  UlM,  Altered,  forged,  or  counterfeited," 
kttt  room  for  no  other  e<»icliuion.  I'he 
cDDtait  of  the  Mction  reinforce!  this  ' 
linn  tbe  contreat  between  the  narrow  scope 
ol  the  Bnt  two  pare^n^pha  and  the 
Jarred  graap  of  the  third  ebows  the  legis- 
btivB  intent,  alter  fully  providing  in  t' 
£nt  two  paragrapha  for  forged  and  eov 
terftited  doeiunente,  instruments,  etc., 
Nad)  by  tba  proviaiona  of  the  third  pai 
fnph,  any  and  ail  fraodulent  dociunente, 
vbether  forged  or  not  forged,  and  tliua 
efficiently  to  deter  [189]  from  committing 
ttw  wrong  which  it  wm  the  purpcee  of  the 
Mctian  to  prohibit.  It  it  not,  however,  necee 
Hry  to  fix  the  tme  meaning  of  the  provi 
■ioD  by  a  resort,  as  an  original  queation,  t 
iti  teit,  since  its  aigniScance  has  been  au 
tlior  its  tire  ly  determined  contiary  to  the 
eonitniction  adopted  by  the  court  below. 
The  lection  representa  the  lat  section  of  tii« 
sctof  Uftrch  3,  1823,  3  SUt.  at  L.  771,  chap. 
M,  D.  S.  Comp.  SUt.  1901,  p.  3667,  tlie 
litie  of  which,  "An  Act  for  the  Punishment 
•t  Frauds  Committed  on  the  CovernmeDt  of 
tbe  United  States,"  manifests  the  purpose 
which  Coi^ress  had  in  mind  in  enacting  it. 
Ai  long  ago  as  1850,  in  United  States  v. 
Stiats,  B  How.  41,  12  L.  ed.  97D,  the  court 
WIS  called  upon  to  determine  whether  an 
indietnti'nt  charging  the  transmission  of  a 
(ibe  (but  not  forged)  afUdavit  toiicliing  a 
tlaim  for  pension  was  sustainable  under  the 
third  clause  of  the  section.  The  court  fully 
ualyied  the  statute,  and  while  conceding 
that  other  clauses  of  the  act  dealt  witli 
forged  inatruments  in  a  technical  sense, 
concluded  that  the  caae  was  within  both  the 
letter  and  the  spirit  of  tbe  act,  and  there- 
fore that  the  acta  charged  in  the  indict- 
nint  constituted  an  jffense  within  the  pro- 
Tisions  of  the  law.     When,  then,  the  ques- 

tifieate,  receipt,  or  other  writing  with  in- 
tent  to  defraud  the  United  States,  knowing 
the  same  to  be  false,  altered,  forged,  or 
wantcrfeited ; 

or  who  transmits  to,  or  presents  at,  of 
csnses  or  procures  to  be  transmitted  to  or 
presented  at  any  ol^ce  or  ofTicer  of  tlie  gov- 
ernment of  the  United  States,  any  deed, 
power  of  attorney,  order,  certificate,  re- 
ceipt, or  other  writing  in  support  of  or  in 
■elation  to  any  account  or  claim  with  in- 
tent to  defraud  tbe  United  States,  knowing 
tbe  same  to  be  false,  altered,  forged,  or 
counterfeited,  shall  be  imprisoned  at  hard 
labor  for  a  period  of  not  less  than  one 
jear  nor  more  than  ten  years;  or  shall  be 
imprisoned  not  more  than  five  years,  and 
Rued  not  more  than  one  thousand  dollar*. 
U  h.  cd. 


tion  before  ua  is  determined  io  the  light  of 
the  teit  of  the  third  paragraph  and  the 
ooDtezt  of  the  section,  especially  as  eluci- 
dated by  the  ruling  in  the  Staati  Caae, 
we  think  it  clearly  results  that  the  court  be- 
low was  wrong  in  the  construction  which 
it  gave  the  statute,  and  therefore  its  judg- 
ment must  be  reversed.  In  saying  this 
we  do  not  overlook  the  fact  that  in  tbe 
argument  for  the  defendant  in  error  it  is 
insisted  that  even  although  it  be  found  that 
the  oonstruetion  which  tbe  court  below  gave 
was  an  erro-  eous  one,  neverthel  ss  its  judg- 
ment should  be  affirmed  because  from  other 
points  of  view,  the  statute,  if  rightly  con- 
strued, would  exclude  the  possibility  of 
holding  that  the  facts  charged  in  the  indict- 
ment were  within  its  terms.  But  without 
going  into  detail  on  this  subject,  we  con- 
tent ourselves  with  saying  that,  jn  our 
opinion,  all  the  propositions  [ISO]  relied 
upon  to  sustain  this  result  are  so  obviously 
unsound,  or  so  plainly  concern  the  construc- 
tion of  the  indictment,  as  not  to  call  for 
particular  notice. 
Reversed. 


LARAMIE  STOCK  YARDS  COMPANY. 
(See  S.  C.  Reporter's  ed.  190-204.) 


A  retrospective  operation  will  not  be 
given  to  tbe  provision  of  the  act  of  Juno 
■Zi,  ri2  (37  Stat,  at  L.  138,  chap.  181), 
that  the  adverse  possession  of  any  part  of 
the  railroad  right  of  way  granted  by  the 
set  of  July  1,  1862  (12  SUt.  at  L.  489, 
chap.  120),  shall  have  the  same  effect,  when 
of  the  ciiaracter  and  duration  prescribed 
by  the  laws  of  the  stsU  in  which  the  land 
situated,  as  though  tbe  land '  embraced 
ithin  the  lines  of  said  right  of  way  had 
been  granted  by  the  United  SUtes  absolute- 

[Far  other   esses,  see  Adverse   Possession,   I. 

b;  Btslules.  11.  v,  In  DIfESt  Sup.  Ct.  1908.] 
Corporationa  —  cliarler  —  amendment. 

2.  Congress    cannot   be   deemed    to    have 

Note. — On  adverse  possession  of  rail- 
road right  of  way — see  note  to  Roberts  r. 
Sioux  City  t  P.  H.  Co.  2  L.R.A.(N.8.) 
272. 

A*  to  retrospective  statutes  generally — 

e  notes  to  Otoe  County  v.  Baldwin.  28 
L.  ed.  U.  S.  331,  and  Barnits  v.  Beverly, 
41   L.  ed.  U.   S.   B4. 

On  power  to  alter,  amend,  or  repeal  cor- 
porate charters—see  note  to  Greenwood 
v.  Union  Freight  R.  Co.  2S  L.  ed.  U.  8. 
Ml. 
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BUPREMB  COUBT  OF  THE  UNITED  BTATiS.  Oct.  TtoM, 

CzereiMd  it*  right  to  alter,  amend,  or  re-  1  L.  Ml.  648,  649;   WinlrM  v.  Northern  P. 

peal,  reaerred  in  the  acta  of  July  1,  1862,  R.   Co.  22T    U.   S.   298,   67   I<.  ad.  618,   » 

wid  of  July  2,  1SS4    (13  8Ut.  at  !•.  356,  Sup.  Ct  Kep  873 

chap.  216),  iacorporatrng  the  Union  Pacifio  „    eonatrued    •■    retroMtive.   the   act  rf 

Railroad  Company,  and  making  land  grant,  j          ^         „    oporatei   inmiediately    wd 

m  aid  of  railway  construction,  by  the  enact-  "'^""i   ■*""■   wj"™-"   uiuuouun^iy,  «b 

ment  of  the  act  of  June  24,  19li,  legalizing  ^J  "^ue  of  itaelf  alone,  to  take  from  Uw 

eonveyanoee  of  tend  forming  a  part  of  the  plwntiff  lU  vested  right  and  UUe  to  tlM 

railroad  right  of  way,  theretofore  made  by  property   in    eontroveny,   and   tranafer  tha 

the   railway    CMnpany,   and   providing   that  eame  to  the  defendant  withont  due  proeeaa 

advene  posseasion  of  any  part  of  inch  right  of  law,  and  is  therefore  nncouatltutlonal. 

of  way  ihall  have  the  same  effee^  when  of  Sinking  Fund  Casee,  89  V.  S.  700,  718,  U 

the   character   and   duration   preicribed   by  l.  ^_  ^gg    501     ^^^^  gt^^i  ,.  U^^  p, 

the  lawa  of  the  state  in  which  the  land  u  d    p„    ,(,»  tt    c    1    jn  t     ^    aio    is  c- 

aituated,  ai  though  the  land  embraced  with-  ^:  "^^  ^^^J'' J"  /'  *"  ^  ^-  '^';  J?  ^"P" 

in  the  line,  of  <ilid  right  of  way  had  been  ^t  Rep.  190;  Walbridge  ».  BusMdl  Connty. 

granted  by  the  United  SUtea  absolutely  or  ?*  Kan.  341,  86  Pac  473;    PK^rieton  of 

--  *--  Kennebec  Purchase  v.  L^Mree,  2  Me.  276, 

11  Am.  Dec  79;  Webster  t.  Cooper,  14  How. 

488,   14  L.  ed.  510;   Thiitle  v.  Frostburg 

TNo   670  1  ^^"'^  ^'  '**  ^^'  ^**''  ^■b'>^»  *-  <lAii)e*>  17 

^      '          '  Wi*.  673;   Fletcher  v.  Peck,  6  Craneh,  87, 

Submitted  October  14,  1913.     Decided  De-  ""■  ^  L.  cd^62,  177;  Sturgee  t.  Crown- 

cember  1    1913  inahield,  4  Wheat.  122,  208,  4  L.  ed.  62>. 

'           '  661;  Sohn  t.  Waterson,  17  Wall.  696,  6«», 

S  ERROR  to  the  District  Court  of  the  "    ^-  **■    T37,    738;    Herrick  t.   Boqnilta. 

-   United  States  for  the  District  of  Wyom-  !'"'"»  *  C""l=  ^O"  ^00  ".  S.  96,  102,  60  L. 

ing  tc  review  a  judgment  in  favor  of  de-  ^-  ^«-  3"'  26  Sup.  CL  Rep.  192. 

fendaut    In    an    action    of    ejectment.      Re-  Ueesrs.    Roderick    N,    HbUOH    and   T. 

versed    and    remanded,    with    directions    to  Blaka  Kennedr  submitted   tho  eauae  Ivt 

sustain  the  demurrer  to  tb*  anawer.  defendant  in  error: 

The  facts  are  stated  in  the  opinion.  The  act  in  controvert  is  an  alteratioB 

Messrs.    John    W.    Lace,   and    N.    H.  "  "  »mendment  of  the  original  granto  to 

lAOmis    aubmitted   the   cause   for   plaintiff  «"«  P«i«<=  Railroad  Companiea,  and  aa  sneh 

in   error.      Mr.   Herbert   V.   Laoey   was    on  violates    no   constitutional    pro»iaion. 

the   brief-                                           •?      "s  j,j,^   ^    j,^^   ^^^^   jg   ^^IL  479.488, 

Prior  to  the  act  of  June  24,  1912,  title  to  21  I*  «i.  9^-104;  Holyoke  Water  Power  Co. 

the  right  of  way  could  not  have  been  acquired  '■  Lj^". /6  Wall  600,  519,  21  L  ed.  1». 

?                 ^        .                                    ^  Mta-    Tr.™  m«nn    v.    .Inuiin.    15    Wall.    454. 


I 


by  adverse  poseessiou. 


Tomlinson    v.   Jee.up,    16    Wall.    464, 


l\^;U"Ati™"'H.'S.''2Su^8.  /i  SMeldi  V.  Oblo  .6  US   31.,  .2.,  2.  L.  ed. 

697,  66  L.  «1.  1216,  1220,  J2  Sop.  Ct.  Hep!  3".    '=»>    ^.ak.ag    l-nad    C^,   »»    "■    8- 

780    northern  P.  i.  C».  v.  Smllh,  171  U.  I?"'/' >  .^- ,■"?« '  'iS^"  'i  "SrS    '  ,1 

S.  260.  276.  43  1.  ed.  167,  163,  18  Sop.  tt.  "•  \"'  '^,'."      \f\.'  '     V.a,,   /  ™T 

Hep.  704,  Northern  P.  E    Co   t.  Hj,  107  ^-  ''j  ^^''"'■J'"'';'"^  "' °-  ^-  "'• 

U.  S.  1,  i,  40  L.  ed.  630,  640,  26  Sup.  Ct.  "I-  <J-  ""■  "  ^»p.  «■  Bep-  122. 

Kep.  302  i  swart  t.  Union  P.  R.  Co.  ffl7  U  ^  retro.p«.l.™  law  1.  not  In  it«ll  nn- 

S.  342.  363.  67  L.  ed.  636,  643,  33  Snp.  Ct.  oon.tjtnlional. 

Bm    338                            •        •           r  Satterlee  v.  Mattheweon,  2   Pet.  380, 413. 

tLV,.  ,■„„».,..)*.*♦««„♦.  *„«««~  7  L.  ed.  468,  460;   Curtia  v.  Whitney,  IS 

.,.lX"ai.™p^.,'»rS3'iS.^;j  wan.  .8    70.  201,.  ed.  613.  614,   ^1» 

JT^  T2,'v1"sV«"Bfp  %?•■  s-oresr  7'73'";2Tw:£i'J.t.fk 

202  U.  B.  663,  677,  60  L.  ed.  1149,  1162,  26  B.^O).  T.  K»b.t,  10  How.  366,  401,  M  I. 

Snp.  Ct.  Eq,   717    Twenlj  P.,  C^nl  Ca»i  ''■  "»■  "'■  »'?»»'  '•""'"';'•  "  ?/ J 

20   Wall.   179.   187.   22   L.   ed.   339,   341,  173,  180,  24  L.  ed.  424.  426,  l»lder  t.  Bnll. 

United  Stato  t.  Belt.  3   Cianeh.  413.  2  >  D-".  386.  391.  1 1,  ed.  648.  660. 

L.  ed.  483 ;  Black,  Conat.  Law,  2d  ed.  p.  627,  Legialaturea  may  paaa  lawi  regulating  tlM 

§  286,   Reynolda  ¥.  VArthnr,  2  Pet.  417,  eondnci  and  opeiation  o*  corporatinna  then 

7  L.  ed.  470,  Daah  t.  Van  Eleeck,  7  Johna.  in  exlatence.  and  meh  atatntea  do  not  devest 

60S.  6  Am.  Deo.  291,  Society  for  Propagation  vested  rights  or  impair  contract  obligatiooa. 

of  Gospel  T.  Wbeder.  2  OalL  106.  Fed.  Oss.  Munn  v.  Illinois.  94  U.  S.  113,  134,  24  L. 

No.  13,166;  CaUer  v.  Bnll,  3  DalL  366,  388,  ed.  77.  87. 
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Ha  ^amtion  of  Tested  rights  u  elowlf 

Mwci»tod  with  the  queation  of  the  enj<7- 
amt  of  Mdtrkcta  which  An  gruranteed  hj 
rattitatioiMl  proTuioo,  And  u  to  whAt  mky 
bt  (OMidered  within  the  icope  of  legi«Utive 
fO««^  w  1*1  ma  impmiring  cimtract  obligA- 
tiM«  iBdcr  coBatitutiODal  reetriction  ii  etm- 
(Hwd,  the  field  ia  very  broad. 

Bfriag  Valley  Waterworks  t.  Schottler, 
IIQ  IJ.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct.  Hep. 
48;  Horl^  T.  Lake  Shore  ft  M.  S.  R.  Co. 
14<  U.  B.  162,  36  L.  ed.  926,  13  Bnp.  CL  Rep. 
M;  Caitia  t.  Whitoe;,  13  Wall.  08,  20  L. 
ed.  filSi  PearMll  t.  Qreat  Northern  R.  Co. 
lai  D.  8.  <M«,  673,  676,  40  L.  ad.  338,  647, 
S4S,  IB  Sup.  Ct.  Rep.  706. 

Whatever  is  contrary  to  publie  policy  or 
iiniieal  to  the  publie  intereat*  1b  subject 
to  the  police  power  of  the  state,  and  within 
IsgitlaUTc  control;  and  in  the  exertion  of 
■Mb  power  the  legislature  is  vested  with  a 
laife  discretion,  which,  if  exercised  bona  flde 
for  the  protection  of  the  public,  is  beyond 
tlw  reach  of  judicial  inquiry. 

LDoivville  &  N.  R.  Go.  v.  Kentucky,  ISl 
V.  S.  877,  7D0,  40  L.  ed.  649,  eSB,  16  Sup.  Ct. 
Bep.  714. 

Mr.  Justioe  HcKenon  delivered  the  opin- 
ion ti  the  court; 

Ejectment  to  recover  certain  described 
kndi  allied  to  constitute  part  of  the  right 
tf  way  of  plaintiff  (being  such  in  the  court 
below,  we  will  so  call  it). 

The  allegations  of  the  complaint  are  that 
^sintift  and  defendant  are  corporations,  and 
that  plaintiff  is  engaged  in  the  operation 
tl  a  railroad  from  Ogdcn,  in  Utah,  easterly 
ttroDgh  certain  states  to  Council  Bluffs, 
Iowa,  and  over  the  lands  in  controversy, 
they  being  portions  of  ita  right  of  way 
Hade  by  the  act  of  Congress  of  July  1, 
laes  [12  StftL  at  L.  489,  chap.  120],  of  the 
width  of  400  feet  The  right  of  way  was 
aeqaircd  under  said  act  of  Congress,  which 
Is  entitled,  "An  Act  to  Aid  in  the  Con- 
■trnetion  of  a  Railroad  and  Tel^raph  Line 
freni  the  Missouri  River  to  the  Pacific 
Ocean,  and  to  Secure  to  the  Qovemment 
the  Use  of  the  Same  for  Postal,  HiliUry, 
Ud  Other  Purposea."  Section  2  of  the 
ad  provides  as  follows:  "That  the  right 
(<  way  through  the  public  lands  be  and 
the  aame  ta  hereby  granted  to  said  eoni- 
pany  ttb«  Union  Pacific  Railroad  Com- 
pany] for  the  eonstruction  of  said  rail- 
road and  tel^raph  line;  and  the  right, 
power,  and  authority  is  hereto  given  to 
Mid  rompcny  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  road,  earth,  stone, 
timber,  and  other  materials  for  the  eon- 
itraction  thereof i  'said  right  of  way  is 
panted  to  said  railroad  to  the  extent  of 
two  hundred  feat  in  width  oa  each  tide 
•I  U  ad. 


of  said  railroad  where  It  may  pass  over 
the  public  lands,  including  all  UMcaaary 
grounds  for  stations,  buildings,  workshops, 
and  depots,  machine  ahope,  switches,  side 
tracks,   turntables,  and   water   stations." 

[187]  By  virtue  of  said  act  of  Congreaa 
and  amendatory  acts,  certain  railroad  com- 
panies, which  are  enumerated,  theretofore 
organized  and  existing  in  pursuance  of 
said  acts,  and  subject  to  and  enjoying  the 
rights  created  thereby,  were  consolidated  in- 
to a  new  corporation  known  as  "The  Unltm 
Pacific  Railway  Company,"  and  the  corpora- 
tion thus  created  became  vested  with  all 
the  rights  of  the  said  constituent  corpora- 
tions, and  the  plaintiff  has  become  the 
BucceHBor  of  the  Union  Pacific  Railway 
Company  and  is  entitled  to  the  posaessitm 
of  Uie  land  in  controverEy,  and  that  de- 
fendant wrongfully  keeps  it  out  of  tbe  pos- 
aeasion  thereof.  The  ground  of  tbe  asserted 
right  of  defendant  is  alleged  to  be  an  act 
of  CongrpBs  entitled,  "An  Act  Legalizing 
Certain  Conveyances  Heretofore  Made  by 
the  Union  Pacific  Railroad  Company,"  ap- 
proved June  24,  1S12  [37  SUt  at  L.  13S, 
chap.  181],  which  act,  it  is  alleged,  is 
uncmstitutional  in  that  it  seeks  to  deprive 
plaintiff  of  its  vested  rigbta  and  titles  in 
and  to  the  lands,  and  to  deprive  it  of  ita 
lands  and  property  without  due  proceaa 
of  law. 

The  answer  of  defendant  admits  all  of 
the  allegations  of  the  complaint  except 
the  possession  nf  the  legal  title  to  the 
lands  in  plaintiff,  and  that  tbey  are  un- 
lawfully held  from  it,  and  alleges  that  de- 
fendant and  its  immediate  grantors  tiave 
been  tor  more  than  ten  years  prior  to  the 
filing  of  the  complaint  in  the  adverse  pos- 
session thereof  under  the  act  of  Congress 
of  June  24,  1S12,  and  that  such  poeseesion 
constitutes  a  bar  to  the  action. 

Plaintiff  demurred  to  tbe  answer  as  not 
constituting  a  defense.  Tbe  demurrer  was 
overruled,  and,  plaintiff  declining  to  plead 
further,  judgment  waa  entered  that  it 
"take  nothing  in  said  action,"  and  that 
the  defendant  have  and  recover  costs.  Tbla 
appeal  waa  then  prosecuted. 

The  crux  of  the  coDtroversy  ia  the  act 
of  June  24,  1S12.  There  is  no  question  of 
the  grant  of  the  right  of  way  and  its 
extent,  or  that  the  lands  in  suit  are  within 
it. 

The  act  provides  that  all  conveyances  and 
agreements  [198]  heretofore  made  by  tbe 
enumerated  railway  or  railroad  companies 
"of  certain  land  forming  part  of  the  right 
of  way"  under  the  act  of  Congress  of  July 
1,  1882,  "and  all  conveyances  or  agree* 
menta  confining  the  limits  of  said  right  ol 
way,  or  restricting  the  some,  are  herdty 
legalised,  validated,  and  conflrmed  to  the 
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extent  that  the  ftuae  would  bftve  been 
legal  or  valid  it  the  Und  inrolved  therein 
had  been  hdd  bj  the  corporation  making 
■uch  conveyance  or  agreement  under  abso- 
lute or  fee-simple  title. 

rrbat  in  all  instances  In  wbieh  title  or 
ownenhip  of  any  part  of  aaid  right  of  way 
heretofore  mentioned  ia  claimed  aa  againit 
aald  corporations  or  either  of  them,  or  the 
■uceesaors  or  assigns  of  any  of  them,  by  or 
tbrougfa  adverse  possession  of  the  character 
and  duration  prescribed  by  the  laws  of  the 
•tate  in  wbioh  the  land  ia  situated,  sueli 
adverse  possession  shall  bave  the  same  ef- 
fect as  though  the  land  embraced  within 
the  lines  of  said  right  of  way  had  been 
granted  by  the  United  States  absolutely 
or  in  fee  instead  of  being  granted  as  a 
right  of  way." 

Two  contentions  are  made  by  plaintiff: 
(1)  The  act  is  not  retroactive;  (2)  if  it 
bs  so  construed,  it  is  unconstitutional  be- 
cause it  takes  plaintiff's  vetted  right  and 
title  to  the  property,  and  tranBfera  the 
name  to  defendant  without  due  process  of 
Uw. 

It  Is  established  that  the  right  of  way  to 
the  several  railroads  was  *  present,  abso- 
lute grant,  subject  to  no  conditions  except 
those  necessarily  implied,  such  as  that  the 
roads  should  be  constructed  and  used. 
And  it  has  been  decided  that  the  right  of 
way  was  a  very  important  aid  given  to 
the  roads  (St.  Joseph  k  D.  C.  R.  Co.  v. 
Baldwin,  103  U.  S.  426, '2Q  L.  ed.  578; 
Stuart  V.  Union  P.  R.  Co.  227  U.  S.  342. 
67  L.  ed.  63S,  33  Sup.  Ct.  Rep.  338),  and 
that  it  could  not  be  voluntarily  transferred 
by  the  companies,  nor  acquired  against 
them  by  adverse  possession  (Northern  P. 
B.  Co.  V.  Townsend,  190  U.  S.  207,  47  L. 
ed.  1044,  23  Sup.  Ct.  Rep.  071;  Northern 
P.  H.  Co.  V.  Smith,  171  U.  S.  260,  276,  43 
L.  ed.  167,  163,  IB  Sup.  Ct.  Rep.  794; 
(lOTJ  Northern  P.  R.  Co.  v.  Ely,  197  U.  8. 1, 
e,  49  L.  ed.  639,  640,  26  Sup.  Ct.  Bep.  302) . 
Of  this  defect  of  power  in  the  companies 
and  the  defect  of  right  in  tbe  possessors 
of  the  right  of  way,  the  act  of  June  24th 
was  intended  to  be  corrective.  But  of 
what  time  was  it  intended  to  speak — to 
the  paat  or  future? — to  apply  to  that 
which  was  done,  or  that  which  was  to  be 
doDcT  There  is  no  doubt  as  to  tbe  an- 
swer in  the  case  of  agreements  or  convey- 
ances by  the  company.  The  act  is  explicit 
that  t^ey  are  those  "heretofore  made"  by 
ths  enumerated  companies.  There  is  no 
such  qualifying  word  of  the  "title  or  own- 
ership" "claimed  as  against"  the  corpora- 
tion by  adverse  poasession.  Construction, 
therefore,  becomes  necessary,  and  the  Brat 
rule  of  construction  is  that  legislation 
must   bs   considered   as  addressed   to   the 


future,  not  to  the  past.  The  mk  is  ona 
of  obvious  justice,  and  prevents  the  aasign- 
ing  of  a  quality  or  effect  to  acta  or  con- 
duct which  they  did  not  have  or  did  not 
contemplate  when  they  were  performed. 
Tbe  rule  has  been  expressed  in  varying  de- 
grees of  strength,  but  always  of  one  im- 
port, that  a  retrospective  operation  will 
not  be  given  to  a  ttetute  whjeh  interfere* 
with  antecedent  righta,  or  bj  which  hu- 
man action  is  regulated,  nnless  such  be 
"the  unequivocal  and  inflexible  import  of 
the  terr-.s,  and  the  manifest  intention  oE 
the  legislature."  United  SUtes  v.  Heth, 
3  Cranch,  413,  2  L.  ed.  483;  Reynolds  t. 
M' Arthur,  2  Pet.  417,  7  L.  ed.  470;  United 
SUtes  V.  American  Bugsr  Ref.  Co.  202  U. 
S.  503,  677,  60  L.  ed.  1149,  1162,  2S  Sup. 
Ct  Hep.  717;  Winfree  v.  Northern  P.  R. 
Co.  227  U.  S.  2Qe,  67  L.  ed.  616,  33  Sap. 
Ct.  Rep.  273.  Surely  such  imperativa 
character  cannot  be  assigned  to  the  words 
of  the  act  of  June  24;  and  the  intention 
is  not  so  manifest  as  to  strengthen  tba 
insufEciency  of  the  words.  Indeed,  all  rea- 
sonable considerations  determine  the  other 
way. 

We  have  seen  that  the  conveyances  and 
agreements  ivbich  were  l^alized  were 
those  theretofore  made;  that  is,  consum- 
mated  acta  of  the  company  deliberately  done 
to  transfer  its  right.  Can  it  be  said  that 
the  adverse  [ZOO]  pouession  which  was  to 
transfer  the  right  was  to  be  less  complete, 
not  fully  adverse  in  fact  and  law,  at  once 
assertive  of  title  and  concessive  of  itT  It 
is  to  be  remembered  that  there  was  no 
sanction  of  a  right  to  the  possession  o( 
the  defendant,  or  possibility  of  a  right  by 
the  railroad  company's  nonaction.  There 
was  not  a  moment  of  time  in  which  the 
railroad  was  called  upon  to  act  or  lose  its 
right;  tbere  was  not  a' moment  of  time 
when  the  possession  of  defendant  initiated 
an  adverse  right  or  constituted  an  adverse 
right.  This  being  the  situation,  it  is  diffi- 
cult to  believe — or  certainly  a  belief  ia  not 
compelled — that  Congress  intended  to  give 
to  the  past  conduct  of  the  railroad  com- 
pany a  consequence  it  was  not  intended  to 
have  and  did  not  have.  A  statute  having 
such  a  result  roay  incur  the  opposition  of 
the  Constitution.  When  such  may  be  tbe 
result,  a  different  construction  of  the  stat- 
ute is  determined.  United  States  ex  rel. 
Atty.  Gen.  v.  Delaware  k  H.  Co.  213  U. 
S.  3Q6,  408,  63  L.  ed.  S36,  849,  29  Sup. 
Ct.  Rep.  687;  Harriman  v.  Interstate  Com- 
merce Commission,  211  U.  S.  407,  63  L. 
ed.  263,  29  Sup.  Ct.  Rep.  116. 

In  Sohn  v.  Waterton,  17  Wall.  698,  21 
L.  ed.  737,  the  queatioliB  we  are  now  dis- 
cussing came  up  for  consideration.  We 
there  expressed,  in  considering  a  atatat* 
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«(  UgdUticnu  whoae  literal  interpretati 
ironld  iuTC  had  the  effect  of  making  it 
ipplictble  to  actions  which  had  accrued 
prior  to  iti  paaaage,  the  rule  againat  re- 
tnapectiTe  operatioii, — the  iujiutice  and 
UKonstitntionality  of  it.  We  said  that  a 
<titute  of  liiiiit«tioBB  may  affect  actions 
vbich  have  accrued  as  well  aa  those 
tccrnc,  and  "Whether  it  doea  or  not  will 
depend  upon  tho  language  of  the  act  and 
the  apparent  Intent  of  the  legislature  to 
be  gathered  therefrom."  But  it  was  said 
tint,  CTen  against  a  literal  interpretation 
cf  the  terms  of  the  statute,  "it  will  be  pre- 
■nnwd  that  such  was  not  the  intent  oi  the 
legtilature.  Such  an  Intent  would  be  un- 
cmititutlonal.  To  avoid  auch  a  reault, 
aad  to  give  the  statute  a  construction  that 
win  enable  it  to  stand,  courts  hare  given  It 
apnq>eetiTe  [SOI]  operation."  And  three 
Bwdes  were  pointed  out  as  having  been 
adopted  bj  the  courts;  (1)  to  make  thi 
statute  applf  only  to  causes  of  action 
aruing  after  its  passage;  (2)  to 
the  statute  aa  applying  to  such  actions 
only  as  have  run  out  a  portion  of  the  time, 
bat  vhich  still  have  a  reasonable  time  left 
for  the  proaecutiou  of  the  action  before  the 
(tstutotj  time  expires, — which  reasonable 
time  is  to  be  estimated  by  the  court, — 
leaving  all  other  actions  accruing  prior  to 
tke  statute  unaffected  by  it;  and  (3)  the 
mis  announced  in  Rosa  v.  Duval,  13  Pet. 
<i,  10  L.  ed.  60,  and  Lewis  v.  Lewis,  T 
flow.  778,  12  L.  ed.  010. 

Of  the  first  two  modes  there  was  con- 
^emsation.  The  third  was  approved.  It 
was  said  of  the  first  that  It  left  "all  ac- 
tions eilsting  at  tbe  passage  of  the  act, 
Tithout  any  limitation."  Which  would 
not  be  presumed  ai  intended.  The  second 
vas  said  to  be  founded  on  no  better  prin- 
ciple tban  the  first,  and  was  a  more  ar- 
titrary  rule  tban  that,  as  it  left  "a  large 
class  of  actions  entirely  unprovided  with 
toy  limitation  whatever,  or,  as  to  them, 
aacwisti  tutiona  1." 

SpesJcing  of  the  rule  announced  in  the 
cited  caaea,  it  wsa  said:  "In  those  cases 
certain  statutes  of  limitation — one  in  Vir- 
giiis  and  the  otber  in  Illinois — had  orig- 
ioally  excepted  from  their  operation  non- 
residents of  tbe  state,  but  this  exception 
had  been  afterwards  repealed;  and  this 
court  held  that  the  nonresident  parties 
had  tbe  fnll  statutory  time  to  bring  their 
actions  after  the  repealing  acts  were 
psssed,  altbougb  such  actions  may  have 
accrued  at  an  earlier  period.  'The  ques- 
tion la,'  says  Chief  Justice  Taney  (speak- 
ing in  tho  latter  of  the  cases  just  cited), 
trom  what  time  is  this  limitation  to  Iw 
cakulated  I  Upon  principle,  it  would  seem  . 
to  be  deftr  that  it  must  conu>MiM«  when' 
«1L  ed. 


the  cause  of  action  is  first  subjected  to  tbe 
operation  of  tbe  statute,  unless  the  legis- 
lature has  otherwise  provided.' " 

Sohn  V.  Wateraon  was  cited  and  its  prin- 
ciple applied  in  Herriek  v.  Boquillaa  Land 
A  Cattle  Co.  200  U.  8.  97,  60  L.  ed.  380,  2S 
Sup.  Ct.  Rep.  108.  A  paragraph  [SOS]  in 
tbe  statutes  of  Arizooa  preseribed  a  limita- 
tion of  aeUons  as  follows:  "Any  person 
who  has  a  right  of  action  for  recovery  of 
any  lands,  tenements,  or  hereditaments 
against  another  having  peaceable  and  ad- 
verse possession  thereof,  enttlvating,  using, 
and  enjoying  the  same,  shall  institute  his 
suit  therefor  within  ten  years  next  after 
his  cause  of  action  shall  have  accrued,  and 
not  afterward." 

It  wilt  be  observed  that  the  language  of 
the  paragraph,  as  of  the  statute  passed  on 
in  Sohn  V.  Watcrson,  or,  it  may  be,  the 
act  of  June  Z4th  under  review,  literally 
interpreted,  would  apply  to  causes  of  ac- 
tion which  have  accrued.  The  supreme 
court  of  the  territory  refused  to  give  that 
effect  to  the  provision,  and  "decided,"  as 
this  court  said,  "that  under  no  canon  of 
construction  or  rule  giving  a  retroactive 
effect  to  a  new  statute  of  limitations  could 
paragraph  £938  be  made  to  apply  to  the 
case."  And,  after  considering  all  possible 
constructions  of  the  statute  expressed  by 
the  supreme  court  of  the  territory,  among 
others,  that  if  it  be  construed  as  abso- 
lutely barring  causes  of  action  existing  at 
the  time  of  its  passage,  it  wa^  unconsti- 
tutional, citing  Sohn  v.  Waterson,  this 
court  approved  the  views  expressed,  and 
said  that  the  court  committed  no  error  in 
determining  that  under  no  possible  hy- 
pothesis could  the  limitation  prescribed 
operate  to  bar  the  plaintiff's  action. 

The  principle  of  these  eases  forbids  a 
retrospective  operation  to  be  given  to  the 
statute  under  eonsideration.  To  do  so 
would  cause  in  a  high  degree  the  evil  and 
injustice  of  retroactive  legislation.  As 
said  by  plaintiff's  counsel,  the  possession 

defendant  prior  to  tbe  statute  "had  no 
effect  on  the  title,  and  was  not,  as  between 
the  parties,  even  a  threat  against  it." 
And  we  are  loath  to  believe  that  Congress 
intended  by  an  imperative  declaration  of 
law,  immediately  operating,  to  give  de- 
fendant's possession  another  character, — 
one  hostile  to  tbe  title. 

Defendant  does  not  combat  plaintiff's  con- 
tentions based  [203]  on  considering  tbe  act 
of  June  24th  as  one  of  limitation.  Indeed, 
the  admission  is  "that  prior  to  the  pas- 
sage of  the  act  in  controversy,  title  by 
adverse  possession  could  not  be  acquired 
as    against    the    plaintiff   In    error    in    its 

iginal  right-of-way  grant,  and  it  is  fur- 
ther admitted  that  title  eould  not  have 
4«* 
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been  Acquired  b;  Adverse  poMesBion  lubie-  UNION  PACIFIC  RAILBOAS  COUFANT. 

quent  to  the  pkuage  of  the  Act."    Defend-  Plff- 1>>  En^ 

ADt  does  not  T<^rd  the  Act  At  a  limitAtion  ^■ 

of  the   remedy,  but  *a  AtaendAtory   of  the  QEORQE  A.  SNOW  And  Robert  W.  Bnrto* 
chATter  of  the  compAny,— an  exercise  of  a  (S*'"!  Burton  Doing  Bueine»»  aa  An  In- 
right   reterved   in   the   Acta   of    ia82t   And  dividunl   under   the  N«ne   ud  Style   of 
18644    The  Argument  U,  dier^rding  It.  ^yer.  HereAntil.  Com[«ny). 
involution,  tliAt  the  right  of  wAy  waa  not  ^s^  b_  q_  Reporter^  ed.  E(M-213.) 
A   right   in   fee,   but  only   a  right   to   use, 

which   was   forfeited   by   nonuse,  and   that  AdvoMe  poM«a8lon  —  nUroad  licht  of 

the   right    which    thereby   reverted    to   the  way  —  retroapeotlTe  operation  of  itU- 

Uuited    States  was,   by   the  act   of   June  nte. 

24tii,   conveyed   to   thoee   in   poasession   of  !■  A  restroepeetlve  operation  will  not  b» 

the   land.      And   the   exeroiee   of   the   right  g'^en  *«  the  provisions  of  the  act  of  Jun* 

reserved,   it   1.   contended,   neither   impair.  H   1"2    (»'   Stat,  at  L    138.  chap.  181). 

4.      t  _-ii.  ii.         'i—  J           J     ™4.  thnt  Adverse  poeseasion  of  Any  pArt  of  th« 

any  contract  with  the  rulroad  nor  dev<»U  ^^^^^^  ^^^jP^^          granted 'by  the  act  of 

iU  property.    Nor  doe*  It  come  under  the  j„,     j_  jfag    (;i2  gjit.  at  L  489,  chap, 

condemnation  of  being  retroActive  legUla-  120),  shall  have  the  lame  effect  when  of 

tion,  it  is  further  contended.     We  need  not  the  charActer   And   duration   prescribed  by 

follow  tiie  discussion   hy   which  these  con-  the  laws  of  the  state  in  which  the  land  i> 

tentioDS    are    attempted    to   be    supported,  situated  as  though  the  land  embraced  with- 

We  meet  them  all  by  the  declaration  that  '"  tbe  lines  of  said  right  of  way  had  been 

Congress,  by  the  act  of  June  24th,  did  not  gr"nt*d  hy  the  United  SUtes  AbsoluUIy  or 

intend  to  exercise  the  power  over  the  char-  ;^,"„ii,„  ^,„_  ^  ^^^^  Po»«,lon.  I.  h; 

ters  01  the  companies  reserved  to  it.     The  Btatutei,  11.  r.  In  Digest  Sup.  Ct.  ISOg.] 

exercise    of    such    power    would    naturally  Public  lands  —  railway  rigbt  of  way  — 

only   find    an    impulse    in    some    large   na-  forfeiture. 

tional   purpose,   and  would   hardly   be  pro-  2.  Some  act  of  the  United  States  is  neo- 

voked  by  A  desire  to  legalize  the  encroach-  *«»«?  to  effect  a  forfeiture  <rf  the  right  rf 


ments  here  and  there  on  the  right  of  way 


way  in  aid  of  railway  constmetion,  granted 


of  a  transcontinental  railroad.  tg„   U„it^   St^t4  with   complete   title   to 

We  are  constrained  to  believe  that  when  ^^e  land  granted. 

Congress  intends  to  forfeit  or  limit  any  of  [For  other  cases.  s«e   Public  I.ands.  2T1-29S, 

the  rights  conveyed  to  aid   thAt  great   en-  B20-328,  In  Digest  B»p.  Ct  1808.1 

terprise,  it  will  do  so  explicitly  and  di-  r^j^Q  0^2  ] 
rectly  [X04]  by  a  measure  proportionate  to 
the  purpoK,  and  not  leave  it  to  be  accom- 
plished in  a  piecemeal  and  precarious  way, 
— not  by  con  finning  a  few  conveyances 
which   may   havs  been  made,   or   legaliiing 

trespasses  which  may  be  made.  1    State  of  Colorado  to  review  a  judgment 

But  if  it  could  be  conceded  that  the  act  which  reversed  a  judgment  of  the  District 
of  June  24th  was  intended  as  An  amend-  Court  of  Arapahoe  County,  in  that  atat^ 
ment  of  the  charters  of  the  companies,  the  in  favor  of  plaintiff  in  an  action  of  eject- 
question  would  still  occur  aa  to  its  effect,  ment.  Reversed  and  remanded  for  further 
— as  to  what  time  it  should  be  considered  proceedings. 

as   Applying,   whether   to   the   past   or   the  See    eame    case    below,    1    Colo.    1,    IS-I 

future.    That  queatlon  we  have  decided.  Pac.  1037. 

Judgment  revcraed  and  cause  remanded.  The  facts  are  atated  in  the  opinion, 

with  directions  to  sustain  the  demurrer  to  „                 _                       .              _ 

the  answer.  Messrs.  N.  H.  Loomla  and  O.  C.  Dor- 
aer   submitted  Ue  caum  for  plaintiff   in 

Mr.  JttBtice  Hngbea  diaaents.  error.    Mr.  E.  I.  Thayer  waa  on  the  brief: 

Mr.  Juatice  Holmes,  Mr.  Justice  Imrton,  The  act  of  June  24,  1912,  correctly  con- 

and  Mr.  Justice  Pitney  took  no  part  in  atrued,  is  not  retrospective  in  iU  opcratiOD, 

thie  decision.  — r; : ; 

, .  NoTB. — On  adverse  posseesion  of  railroad 

f'Congreas  may  at  any  time,  having  due  right  of  way — see  note  to  Roberta  v.  Sionx 

r^ard   for    the    rights    of    said    companies  City  A  P.  R.  Co.  2  L.R.A.(N.S.)   272. 

named  herein,  add  to,  alter,  amend,  or  re-  Aa  to  retrospective  statutes  generally — ■ 

peal  this  act."     12   Stat,  at  L.  497,  chap,  see  notes   to   Otoe   County   v.   Baldwin,   2S 

120.  L.  ed.  U.  S.  331,  and  Bamita  ».  Beverly, 

f'And  be  it  further  enacted,  that  Con-  41  L.  ed.  V.  S.  94. 

gresi  may  at  any  time  after,  amend,  or  Aa  to  lAnd  grAnts  to  rAilroads,  generslly 

repeal  tbw  act"    13  Stat  At  L.  36G,  chAp.  —ep«  note  to  Kanaaa  P.  R.  Co.  v.  Atehiaon, 

tie.  T.  *  S.  P.  R.  Co.  S8  I«  ed.  U.  S.  7M. 


nil  UNION  P.  B.  CO.  T.  BNDW. 

ud  therefore  !■  InftpplicAble  to  tbe  CM«a  In  13D,  161,  S7  L.  ed.  1427,  1437,  33  Bap.  CL 

lud.  Rep.  1033. 

United  States  v.  Burr,  1S9  U.  S.  TB,  82,  40        CongreHs  could   not,   under   tlu   retervad 

Ltd.  B2,  83,  15  Sup.  Ct.  Bep.  1002;  United  power  to  alter  or  amend,  bf  snch  •Iteration 

Blita  T.  American  Sugar  Ref.  Co.  202  V.  S.  or  ameudtneat  destroj  rights  aetuall;  veat- 

lU,  E77,  CO  L.  ed.  1149,  11S2,  26  Sup.  Ct  ed,  nor  disturb  transactions  full;  eonaum- 

Bep.  717;  Twenty  Per  Cent  Caeea,  20  WaU.  mated,  nor  take  awaj  property  already  as- 

m,  1ST,  22  L.  ed.  339,  341 ;  United  SUtet  t.  quired  under  the  operation  of  the  charter. 
Eetli,  3  Cranch,  413,  2  L.  ed.  483;   Black,         United  States  t.  Union  P.  R.  Co.  100  U. 

OOoat.  Law,  2d  ed.  p.  027,  |  8BS ;  Win! ree  t.  S.  1,  83,  40  L.  ed.  31B,  330, 16  Sup.  Ct.  Kep. 

Hmthern  P.  R.  Co.  227  U.  S.  890,  301,  ST  L.  190. 

id.  BIS,  GZO,  33  Sup.  Ct.  Rep.  273;  Second        A  well-aeUled   and  usiTenally   accepted 

Xnpl^vra'  Liability  Caaes  (Mondou  t.  New  canon  of  conatruction  forbids  ua  to  apply 

YiyA,  N.  H.  ft  H.  R.  Co.)  223  U.  S.  1,  SO  L.  the  words   "heretofore  made,"  uaed  in  the 

•i  327,  38    L.R.A.(N.S.)    44,  32  Sup.  Ct.  flrat  portion  of  the  act  in  reapeet  to  convey- 

Rep.  160, 1  N.  C.  C.  A.  870.  ancea  and  agreements,  to  the  lecond  portion 

Unconstitutional ity   will   be   avoided.   If  of  the  act,  wberein  adverse  poeseesion  under 

psMible,  by  putting  sncli  a  aonstmction  on  tbe  state  statute  is  separately  and  apeciflo- 

tbe  statute  as  will  make  It  oonfonn  to  the  ally  dealt  witb. 

ConiUtuUon.  United  SUtes  v.  Chase,  13S  U.  S.  SOS,  860, 

Blaclt'a  Conat  law,  2d  ed.  p.  80,  g  37;  84  Ij.  ed.  117,  119,  10  Sup.  Ct.  Rep.  TOO,  8 

iniler  T.    United    SUtes    (Page   v.   United  Am.    Grim.    Rep.    640;    Kepner    v.    United 

EUtts)   11   Wall.  26B,  309,  SO  L.  ed.  13B,  States,  105  U.  S.  IDO,  126,  40  L.  ed.  114, 122, 

145;  United  States  \.  Coombs,  12  Pet.  72,  24    Snp.    a.   Rep.    797,   1    Ann.    Gas.   OSOi 

I  L.  ed.  1004;  Grenada  County  v.  Brogden  Townsend  v.  Little,  109  U.  S.  S04,  61K,  87 

(Grenada  County  v.  Brown)   112  U.  8.  201,  L.  ed.  1012,  1015,  3  Sup.  Ct.  Rep.  3S7;  Bnd- 

H8,  28  L.  ed.  104,  70S,  B  Sup.  Ct  Rep.  125;  licb  Interpretation  of  Statutes,  |  809,  pp. 

Cbesapeaka  A  0.  B.  Co.  v.  Kentucky,  170  U.  SS9,  600. 
e.  S88,  304,  4S  L.  ed.  244,  247,  81  Sup.  Ct. 
Sep.  101;  Japanese  Immigrant  Case   (Ya- 

maUya  v.  FUher)    189  U.  S.  80,  101,  47  .  w     ™   t.   «  ^t 

L  «L  781,  728,  23  Snp.  Ct  Rep.  Oil  J  United  «'.7<"--    Mr.  W.  a  Ferpaon  was  oB  tlw 

SUtes  ex  rel.  Atty.  Gen.  r.  DeUware  *  H.  '"■'f  =    ^,^,       ^.  v     ,  .  ..-  ,  ^ 

Co.  213  U.  S.  300,  408,  03  L.  ed,  836,  849,        ■*°y  *"'*  "'""  ?«»"=  «»  """  "_™ 


Messrs.  Hilton  Smltb  and  Charles  R. 
Bro(&   submitted  tbe  cause  for  defendant 


19  Sup.  Ct.  Rep.  027;   Harriman  «,  Inter- 


predecessors  ever  bad  in  or  to  the  proniiet 


rtate  Commerce  Commission,  211  U.  S.  407,  ">   controversy   emanated   from  the  act  «rf 

H  L.  ed.  253,  89  Sup.  Ct  Rep.  116;  Knights  Congress  of  July  1,  1862,  and  waa  a  Umited 

Templar*'  t  M.  Life  Indemnity  Co.  v.  Jar-  "  deUmin able  fee,  conditioned   upon  the 

■an   187  U.  8.  197,  204,  47  L.  ed.  130, 145,  """tinued  use  of  the  rigit  of  way  for  rail- 

13  Sup.  Ct  Rep.  108.  "^^  purposes. 

If  Ibe  act  of  June  24,  1812,  requires  the  „St«rt  \,V"l™  J"  \2°.^^  ^J'^' 

ntrcpecHve   construction,    aU    is    to   be  "  ^  v   /i^'^'o!"^- ^^-  ^i '^^"1'," 

given  the  retrospective  effect  attributed  to  it  ^l^^l  *J;  ^J^'  ^  ^T^,^^'^:"^ 

%  the  ColoradoTuprem.  court,  it  is  uncon-  "■  ?■  *"■  *"'  ^* }"  ^^J'^^t  \Tj  ^1}*^^ 

Stutional   and  beyond  the  piwer  of  Cott-  f ^'^foV/llf'^K  ^'   »  ^'^'^  "•/'•tS'*.?? 

Lt  HHiiL  L.ed.  280;  NorthernP.  R- Co.  V.Smith,  171 

B^Ing  Fund  Cases.  99  U.  8.  700,  T18,  2S  ^■^■^\*^  ^i«t  "''  "^«°P-  *^,  «?■ 

L.  ed.  496,  601;  Unit^i  BUte.  t.  Union  P.  ??*=-  J^?:"="  f  ■  ^i";7^^?"'n^J'"' 

H.  Co.  loi  U.  S.  1,  40  L.  ed.  319.  IS  Sup.  ^  ^r^  «71     N„±™pT'^  v  Vw   lT' 

rt  B—    io«    Tir.ih.ij_  -   D.....II  r'.,....*^  ^'  R*P'  ^71;  Northern  P.  R.  Co.  v.  Ely,  197 
Ct  Hep.  IM;  Walbridge  t.  RusmII  County,  ^  Ren  302 1 


74  Kan.  841,  80  Pac.  473;  Wilkinson 


U.  S.  1,  40  L.  ed.  030,  25  Sup.  Ct.  Rep.  80S; 


SI"  TcT  '"wi^-  ''k  T^^^i  ?dTo:7?s.top"4^s;'^ir:tS;fS;Hrt 

.^ri^s'XieSrp-^^s^aSntf  ,^- ''  ^^''-^ "n""'i:?'  'l^^rTl 
Qoepel  '■  New  Haven.  B  Wheat  764,  5  L  ??  N.  B  624;  Q"*"""''-  Crui«,  Real 
ed.  662;  Proprietors  o(  Kennebec  Purehase  P'"?-  «"«  ^^'  =1»P-  ^'  \  <^*-  *  B""  Con." 
V.  Laboree,  2  Me.  205,  11  Am.  Dec.  70 ;  Web-  "" ;  4  Kent.  Com.  ]  3th  ed.  p.  134 ;  Denver 
Bter  V.  Cooper,  14  How.  488.  BOS,  S03,  14  *  8-  ^-  ^-  Co-  '•  School  Dist.  14  Colo.  332. 
U  ed.  610,  510.  017;  Thistle  v.  Frosburg  28  ?«■  0^8;  Atlantic  &  P.  R.  Co.  v.  Min- 
Coal  Co.  10  Md.  145;  Wilson  v.  Iseminger,  B^,  "S  U.  8.  413,  430,  41  L.  ed.  770,  777. 
185  U.  S.  65,  62,  40  L.  ed.  804,  807,  22  Sup.  1  IT  Bup.  Ct.  Rep.  34B;  Bchulenberg  v,  Harri- 
et Rep.  673;  Price  v.  Hopkin,  13  Mich,  man,  21  Wall.  44,  22  L.  ed.  651. 
824;  Coolej.  Const.  Lim.  7tb  ed.  p.  623;  I  Undi^r  the  allegations  contained  in  the 
Oeboa  T.  Hemandei  y  Morale*,  830  U.  B.  I  second  defense  of  the  answers,  the  title  or 
i«  I.,  ed.  ^-  I      1" 

DiailizedbyLTOOgle 
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SUFBEUE  COUBT  OF  THE  UNITED  8TATBS. 


oiTn«Tship  of  the  land  in  controveraf  wft* 
cbUmwl  bj  or  through  mdverw  poueaaicui  of 
tba  ehki-aeter  and  duration  prescribed  bj 
tha  laws  ot  tha  atate  ol  Colorado,  and  the 
snpreme  conrt  of  Colorado  in  tbeae  catea 
ecAcluaively  held  th«t  the  all^ationB  of  the 
Hcond  defenae  were  •ufflcient,  under  the 
•tat«  statutes,  to  establish  title  bj  sdTerse 


Bnow  y.  Union  P.  S.  Co.  —  Colo.  — ,  133 
Pac  1087 ;  Sides  v.  Union  P.  R.  Co.  —  Colo. 
— ,  113  Pac.  1040;  Laws  r.  Newkirk,  3S 
Colo.  78,  88  Pac.  SBl;  Hurd  v.  McCIeUan,  1 
Colo.  App.  330,  S9  Pae.  IBl ;  LatU  t.  Clif- 
ford, 47  Fed.  filB;  Elder  v.  McClaaker,  17  C. 
C.  A.  261,  37  U.  B.  App.  1,  109,  70  Fed.  620; 
Bwtt  V.  Uineral  Derelopment  Co.  64  C.  C. 
A.  6£0,  130  Fed.  497,  196  U.  S.  640,  49  L. 
ed.  631,  20  Sup.  Ct  Kep.  79B;  Barpending  t. 
Reformed  Protestant  Dutch  Church,  16  Pet. 
466,  10  L.  ed.  1020;  Santee  River  Cypress 
Lumber  Co.  v.  James,  SO  Fed.  360;  United 
States  T.  One  Lot  of  Land,  178  Fed.  334; 
Qreen  v.  Neal,  6  Pet.  2B1,  8  L.  ed.  402. 

The  title  acquired  by  the  defendants  in 
error  under  the  adverse  possession  itatutes 
of  Colorado  was  precisely  equivalent  in  con- 
templation of  law  to  such  title  as  they  would 
have  acquired  had  the  railroad  company 
expressly  granted  to  them  all  its  right,  title, 
and  intereat  in  tlie  premises  in  controverey. 

Northern  P.  E.  Co.  v.  Ely,  197  U.  S.  1,  49 
L.  ed.  ess,  2S  Sup.  Gt.  Rep.  302;  Sharon 
T.  Tucker,  144.U.  B.  633,  643,  36  L.  ed.  G3Z, 
6S6,  12  Sup.  Ct.  Rep.  720;  Toltec  Ranch  Co. 
V.  Cook,  101  U.  B.  632.  638,  48  L.  ed.  391, 
202,  24  Sup.  Ct  Rep.  160;  t  Washb.  RcaI. 
Prop.  6tb  ed.  p.  176. 

The  implication  of  a  grant  from  the  rail- 
road company  arising  oat  of  the  advene 
possession  of  tlie  defendants  in  error  is  con- 
clusive svidence  ot  a  voluntary  abandonment 
oa  the  part  of  the  railroad  company  <d  the 
premises  in  queetiou. 

Stevena  v.  Norfolk,  4«  Conn.  377;  Liver- 
more  V.  White,  74  Me.  462,  43  Am.  Rep.  600; 
Hyera  t.  Bpooner,  SG  Cal.  267,  0  Mar.  Uin. 
Rep.  619;  Davis  *.  Ferley,  30  Cal.  630; 
North  American  Exploration  Co.  v.  Adams, 
46  C.  G.  A.  186,  104  Fed.  404,  21  Mor.  Min. 
Rep.  6S. 

The  act  of  Congress  of  June  24,  1912,  was 
equivalent  to  a  re-entry  or  declaration  of 
forfeiture  or  reverter  upon  the  part  of  the 
*Dnited  Btates  of  the  land  in  controversy, 
because  of  its  abandonment  and  uon-user  as 
a  railroad  right  ot  way,  and  had  the  effect  ot 
conflrming  In  the  defendants  in  error  the 
title  acquired  by  them  by  adverse  possession 
and  under  the  patent  issued  by  the  United 
States  to  their  prrdecesaor  in  title  on  No- 
vember S,  1878. 

Northern  P.  R.  Co.  t.  Ely.  197  U.  8. 1,  49 
L.  ad.  639,  86  Sup.  Ct.  Rep.  302;  Atlantic 


I  A  P.  B.  Co.  V.  Mingus,  166  U.  B.  413,  430, 
|41  L.  ed.  770,  777,  17  Sup.  Ct.  Rep.  3«B; 
Sehulenberg  v.  Harriman,  21  Wall  44,  28 
L.  ed.  661;  Spokane  &  B.  C.  R.  Co.  *.  Wash- 
ington ft  O.  N.  R.  Co.  219  U.  8.  166,  66  L, 
ed.  16S,  31  Sup.  Ct  R^.  182. 

Mr.  Justice  HcKenna  delivered  the  opin- 
ion ot  the  court: 

This  case  was  submitted  at  the  aama 
time  aa  No.  670,  just  decided  [231  U.  B. 
190,  ante,  17>,  34  Sup.  Ct.  Rep.  101].  It  ia 
ejectment  for  lands,  part  of  the  right  of 
way  granted  to  the  Leavenworth,  Pawnee, 
ft  Western  Railroad  Company  by  the  act 
of  1B62  [12  Stat,  at  L.  489,  shap.  120j,  to 
which  right  of  way  plaintiff  in  error  (dea- 
ignated  herein  as  plaintiff)  is  the  sac- 
cesaor.  The  action  was  brought  in  the  dis- 
trict court  of  Arapahoe  coun^,  stata  of 
Colorado. 

The  Bufflctency  of  the  complaint  ia  not 
questioned,  and  it  is  enough  to  say  that 
it  IB,  in  legal  effect,  the  same  as  in  case 
No.  670,  with  only  such  differences  aa  are 
neoteaary. 

The  answer  of  defendants  in  error 
(called  herein  defendants]  set  up  three  de- 
fenBcs  and  a  counterclaim.  The  Qrst  an- 
swer admits  the  incorporation  of  plaintiff, 
and  denies  all  other  allegations  ot  the 
complaint.  The  second  defense  allies  that 
under  certain  sets  of  Congress,  subsequent 
to  the  act  of  1S62,  and  prior  to  the  incor- 
poration of  the  companies,  the  right  of 
way  of  the  companiee  was  made  200  teet 
wide  instead  of  400  feet;  that  is,  100  feet 
from  the  center  line  of  the  railroad  track. 
That  the  land  sued  for,  which  is  in  posses- 
sion of  the  defendants,  is  more  than  100 
feet  from  Buch  center  line;  that  neither 
plaintiff  nor  any  of  its  predecessors  have 
been  in  possession  of  any  portion  tberoof, 
and  have  not  used  the  same,  nor  has  it 
needed  to  use  the  same  for  railroad  pur- 
poses. That  defendants,  and  those  under  and 
through  whom  they  claim  title,  acquired  the 
title  under  and  by  virtue  of  a  patent  from 
the  [EOS]  United  BUtes,  iuued  Novem- 
ber 6,  1878,  and  various  mesne  convey- 
ances, and  have  been  in  the  adverse  powea- 
Bion  of  all  of  the  property  described  con- 
tinuously since  the  patent  was  issued, 
which  iB  more  than  the  full  period  of  seven 
years  next  before  the  institution  of  the 
action ;  have  paid  and  caused  to  b«  paid 
taxes  thereon,  and  that  defendants  now 
plead  and  rely  upon  the  statute  of  limi- 
tations ot  the  state  of  Colorado. 

I'be  third  defense  alleges  that  the  ri^ht 
received  by  the  corporation  which  was  cre- 
ated by  the  act  of  Congress  of  1362,  or  by 
its  auccesBors  or  assigns,  was,  at  most,  the 
grant  of  a  limltad  fea^  and  made  cm  tlia 
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condition  tbAt  tbe  property  should  revert 
to  tlw  United  SUtai  if  it  ihould  not  be 
appraprikted  «Dd  Qsed  for  a  railroul  with- 
in «  rcMonable  time,  or  (hould  ceaae  to 
be  owd  foi  railroad  purpoaes.  That  there- 
afl*,  before  the  land  wae  used  for  lueh 
poipoM*,  the  riglit  of  reverter  nhich 
nUilwd  by  the  United  States  wal 
njtd  by  the  United  States  to  defendants 
aBd  tbeir  grantors  by  a  pateNt  nhich 
imed  by  tbe  United  States  to  the  vendor 
of  defendant!  in  1878.  That  neither  plain- 
til  nor  any  of  its  predecessors  used  or  oc- 
cupied tlie  land  for  railroad  purposes  or 
for  iBj  purposes  whatever;  and  on  account 
tbereof  lost  any  and  all  rigfat  thereto,  and 
the  property  reverted  to  tbe  United  States 
and  to  defendants;  that  neither  plaintiff 
Bot  any  of  its  predecessors  ever  needed  the 
property  or  any  part  tbereof  for  railroad 
fnrpeeca,  and  can  never  use  tbe  same  for 
meh  purpoces.  That  on  account  of  failure 
to  nie  or  occupy  tbe  land  for  a  period 
vhieh  now  approximates  fifty  years  nest 
cniuing  after  the  approval  of  the  act  of 
1862,  th&  limited  fee  which  may  have  been 
granted  to  plaintiff  ceased  and  determined, 
ud  the  property  reverted  to  the  United 
States  and   ita  grantees. 

Tbe  counterclaim  repeats  some  of  the  al- 
I^tiona  in  regard  to  the  width  of  the 
right  of  way  and  defendants'  adverse  pos- 
icsaioB  of  tbe  land  outside  of  the  100  feet 
«D  [209]  «ther  side  of  tbe  center  of  the 
nilroad  track,  alleges  tbe  value  of  improve- 
nents  made  thereon  by  defendants  at  $1,S00, 
and  claims  the  reimbursement  thereof  in 
<aie  of  recofvery  by  plaintiff. 

Plaintiff  demurred  to  the  second  and 
tiiird  defenses  and  to  the  counterclaim. 
Tbe  demurrer  was  sustained.  The  ease 
was  sabsequcntly  tried  on  the  isauet  made 
by    the    ctHnplaint    and    tbe    first    answer 

At  the  trial  the  defendants  objected  to 
•By  teatimony  being  introduced,  and  moved 
to  diamias  the  complaint  on  the  ground 
that  no  right  of  way  was  granted  to  plain- 
tiff "at  tbe  place  in  dispute,"  or  no  grant 
«t  right  of  way  in  excess  of  100  feet  on 
either  aide  of  the  center  line  of  plaintiff's 
trade.  The  objection  was  overruled  and 
dcfendanta  excepted. 

It  waa  then  stipulated  that  witnesses 
would  testify  to  tbe  various  steps  in  tbe 
title  of  plaintiff,  that  the  railroad  was 
constructed  over  tbe  right  of  way  described 
in  the  complaint,  and  that  tbe  railroad 
and  tbe  main  track  thereof  are  now  in  tbe 
•ame  location  in  which  they  were  at  the 
time  of  the  original  construction;  that  the 
piiilw fMiiis  in  title  of  plaintiff  complied 
with  all  of  the  requirements  of  tbe  various 
acta  of  Congress  in  the  complaint  men- 
SS  I..  ««. 


tloned,  and  that  plaintiff  ia  the  owner  ot 
tbe  lands,  if  any,  conveyed  to  its  prede- 
cessor companies  noder  and  by  virtue  of 
the  said  acts  of  Congress;  that  tbe  land 
described  in  the  complaint  lies  within  200 
feet  of  tbe  center  of  tbe  nuUn  track  of  the 
railroad,  but  outside  of  a  line  of  100  feet; 
that  tlic  railroad  is  part  of  tbe  railroad 
constructed  from  tbe  Missouri  river  at  tbe 
mouth  of  the  Kansas  river,  westward  to  a 
connection  with  the  main  line  of  tbe  Union 
Pacific,  as  authorized  by  the  acts  of  Con- 
gress, and  has  been,  since  its  construction, 
continuously  operated  as  a  railroad  in  con- 
nection with  tbe  main  line  of  the  Union 
I?acifle  at  Cheyenne,  Wyoming.  That  de- 
fendants withhold  possession  of  the  lands 
from  plaintiff,  [210]  and  that  posseasion 
was  demanded  before  tbe  commencement  of 
the  action. 

Judgment  of  nonsuit  was  moved  on  the 
grounds  stated  in  the  motion  to  dismiss; 
also  judgment  for  defendants.  Both  mo- 
tions were  denied,  and  plaintiff  was  ad- 
judged owner  in  fee  of  the  lands,  and  that 
defendants  bad  no  right,  title,  or  interest 
therein.  Judgment  was  entered  according- 
ly. Xhe  judgment  waa  reversed  by  the 
supreme  court  of  the  state.     133  Fac.  1037. 

The  Buprcm<>  court  decided  that  the  Kan- 
sas Pacific  became  vested  by  tbe  acts  of 
16Q2  and  1964  [13  Stat,  at  L.  350,  chap. 
210]  with  title  to  a  right  of  way  400  feet 
wide  through  the  land,  and  that  the  Union 
Pacific,  its  successor  in  title,  is  tbe  owner 
of  the  right  of  way.  The  court  rested  this 
conclusion  on  Stuart  v.  Union  P.  R.  Co. 
227  U.  8.  342,  &7  L.  ed.  639,  33  Sup.  Ct. 
Rep.  33S.  It  hence  decided  that  "the  de- 
termination ;rf  the  court  of  the  facts  found 
upon  tbe  issue  raised  by  the  first  defense 
was  ...  in  conformity  with  the  de- 
cision of  the  Supreme  Court  of  the  United 
States."  And  the  supreme  court  also  de- 
cided that  tbe  district  court,  in  sustaining 
the  demurrer  to  the  second  defense  which 
pleaded  tbe  statute  of  limitations,  fol- 
lowed the  decision  of  this  court,  and  cited 
Kindred  v.  Union  P.  R.  Oa  84  C.  C.  A, 
112,  168  Fed.  G63,  225  U.  8.  582,  SO  L.  ed. 
1210,  32  Sup.  Ct.  Rep.  780;  Northern  P. 
R.  Co.  V.  Smith,  171  U.  S.  267,  43  L.  ed. 
IQO,  18  Sup.  Ct.  Rep.  794;  Northern  P.  R. 
Co.  V.  Ely,  197  U.  S.  1,  4S  L.  ed.  630,  2(1 
Sup.  Ct.  Rep.  302;  Northern  P.  H.  Co.  v. 
Townsend,  190  U.  S.  267,  47  L.  ed.  1044, 
23  Sup.  Ct-  Rep.  671,  to  tbe  effect  that 
individuals  could  not  for  private  purposes 
acquire  by  adverse  possession,  under  state 
statutes,  any  portion  of  a  right  of  way 
granted  by  tbe  United  St*tes  to  a  railroad 
company.  "So,"  tbe  court  said,  "it  is 
plain  that  prior  to  June  24,  1012,  an  in- 
dividual coold  not  acquire  title  to  any  por- 
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tion  of  the  4C0-foot  right  of  W»j  bj  the 
■tfttute  of  limltationa  or  ftd*erw  posMB- 
Bion,  and  the  judgment  of  the  lower  court 
on  thii  iHue  wu  correct."  But  it  was 
remarked  that  the  act  of  Jane  24tb  [37 
Stat,  at  L.  13B,  chap.  181],  [Zll]  though 
passed  while  the  case  was  pending  od  appeal, 
□evertheleas  applied  to  the  cau,  on  the 
authority  of  crrtaia  casea  which  were  cited. 

The  cited  caiiee  ezprese  the  principle  that 
a  judgment,  though  not  erroneous  when 
rendered,  may  becoma  so  bj  a  subsequent 
law.  Or  if  on  event  occurs  after  ao  appeal 
which  maVes  it  impossible  for  the  appellate 
court  to  enforce  its  deciaion,  the  caae  will 
be  dismissed.  United  Statea  v.  The  Pe^y, 
1  Crancb,  103,  2  L.  ed.  49;  New  Orleans 
Flour  Inspectors  v.  Glover,  180  U.  S.  ITO, 
40  L.  ed.  3B2,  16  Sup.  Ct.  Rep.  321,  lei 
U.  S.  101,  40  L.  ed.  632,  16  Sup.  Ct.  Rep. 
4D2;  Dinamore  t.  Southern  Exp.  Co.  183 
U.  8.  115,  48  L.  ed.  Ill,  22  Sup.  Ct  Rep. 
46.  Two  of  the  members  of  the  court  dis- 
sented and  expressed  the  view  that  aa  the 
judgment  of  the  lower  court  waa  "in 
strict  conformity  with  the  decisions  of  the 
Supreme  Court  of  the  United  Statea,  and 
therefore  when  rendered  was  not  errone- 
ous," it  waa  the  dutj  of  the  court  to  ti- 
flrm  it. 

In  deciding  that  the  act  of  June  24th 
was  controlling,  the  supreme  court  of  Colo- 
rado necessaril;  gave  retrospective  opera- 
tion to  the  act.  This  was  error.  Union  P. 
K.  Co.  V.  Laramie  Stock  Yards  Co.  [213  U. 
S.  190,  ante,  179,  34  Sup.  Ct.  Rep.  101]. 

It  was  contended  in  that  case  that  the 
grant  of  the  right  of  way  was  only  a 
grant  of  the  right  to  use;  and  that  when- 
ever and  if  not  so  used,  or  tor  any  reason 
became  forfeited,  it  would  revert  to  the 
grantor.  It  was  recognized  that  to  en- 
force the  forfeiture  and  convey  the  right 
which  bad  reverted,  some  act  of  the  United 
States  was  necessary.  This  condition,  it 
was  contended,  was  satisfied  by  the  act  of 
■  June  24th,  enacted.  It  was  further  con- 
tended, under  the  power  reserved  to  Con- 
gress by  the  acU  of  1862  and  1864,  to 
alter  or  amend  the  charters  of  the  com- 
paoiea.  We  rejected  the  contention,  and 
we  said,  besides,  that  even  if  the  act  be 
ao  r^arded,  its  eSeet  was  to  he  determined 
by  the  time  it  waa  intended  to  operate, 
whether  retrospectively  or  prospectively. 
What  we  said  is  applicable  here.  It  ia  eon- 
tended  here  that  the  [212]  right  of  way  waa 
derived  through  the  a«t  of  July,  1862,  and 
that  the  title  granted  to  the  companies 
"waa  a  fee  upon  limitation,  and  that  the 
estate  continued  so  Umg  at,  or  while,  the 
railroad  companies  continued  to  use  the 
land  granted  for  railroad  purpoaee,  and 
fctominated  ^»o  /«(o  by  the  cessation  of 


such  use."  And  it  is  further  contended 
that  no  act  waa  neeeaaary  upon  the  part 
of  the  United  SUtes  to  work  the  forfel. 
ture,  or  reinvest  the  United  States  with 
complete  title  to  the  land  granted. 

The  bearing  of  the  first  contention  we 
shall  presently  consider;  the  other  has  no 
foundation  in  the  granting  acts  nor  in  the 
deciaioni  interpreting  them,  some  of  which 
are  cited  above.  It  la  opposed  by  the  act 
of  June  24th,  which  leaves  the  right  of 
way  aa  originally  granted  and  to  the  ex- 
tent granted  in  the  railroad  eompaniee, 
except  where  tliey  had  theretofore  conveyed 
parts  of  the  same,  and  where  parts  of  it 
shall  be  held  by  adverse  possession. 

It  is,  however,  contended  that  if  Bom» 
act  of  the  Unif«d  State*  was  necessary  t» 
effect  a  forfeiture  of  the  right  at  way,  the 
act  of  June  24,  1912,  was  suiScient  for  that 
purpose.  If  this  be  conceded,  arguendo, 
and  if  it  be  also  conceded  that  the  grant  of 
the  right  of  way  was  of  a  limited  fee,  w« 
are  brought  to  a  consideration  of  the  ^ect 
of  the  act, — whether  it  applies  to  a  past 
or  a  future  possession;  and  we  have  de- 
cided that  it  applies  to  the  latter.  Unio 
P.  R.  Co.  V.  Lsromie  Stock  Yards  Co. 

This  conclusion  is,  of  coura^  contested 
by  defendants  in  an  argument  which,  it  is, 
however,  unnecessary  to  answer  in  detail. 
It  is  asserted  that  the  act  "operates  im 
proMcnti  in  so  far  as  it  conveys  the  r«- 
versionary  interest  of  the  United  States  to 
the  persons  entitled  to  the  benefit  of  the 
act,  or  confirms  their  pre-existing  titlee." 
Special  emphasis  is  put  np<Mi  the  words  "is 
claimed"  of  the  act  as  oecessaTily  intended 
to  apply  to  titles  claimed  at  the  time  of 
the  passage-of  the  act  by  adverse  posses-- 
sioD.  "Such  [213]  titles,"  it  is  said,  "must 
have  been  initiated  prior  to  the  enactment 
of  the  act."  For  that  reason,  it  is  further 
said,  "the  act  cannot  be  said  to  be  retro- 
spective, because  the  language  used  simply 
designates  the  classes  of  persona  to  whom 
confirmatory  grants  are  made."  But  t'jeae 
considerations  are  simply  the  result  of 
dwelling  upon  the  literal  terms  of  the  act. 
But  this  is  obnoxious  to  the  rule  of  the 
caaea.  Courts  will  not,  aa  we  have  seen, 
enforce  a  literal  interpretation  when  ly 
doing  so  antecedent  rights  are  affected  or 
human  conduct  given  a  consequence  it  did 
not  intend.  Such  a  purpose  the  courts 
refuse  to  asaign  to  the  legialature  unless 
compelled  by  language  explicit  and  impera- 
tive. And  we  have  pointed  out  that  we 
ipelled  from  so  doing  by  grave  doubts 
of  ita  legality  aa  well  as  of  its  justice. 
These  considerations  need  not  be  further 
ipandod.  Their  strength  has  been  pointed 
out  and  their  sufficiency  to  prevail  over  fc 
literal  Interpretation  of  •  atatnts. 

V.8. 


.Goog^f' 


UNION  P.  R.  Oa  T.  8IDEB.     KENI^  t.  LA  GBANQE  UILLS.      21S-S15 


Jndgmatt  nrened  And  caum  runuided 
fa  fntthar    proeeedlngB   not    ineomutont 


Ut.   JiutiM   Hnchei   diftMnta. 


Mi.    Jnatice    Holmea    and    Mr.    Jtutiec 
Pitney  toiA  no  part  in  the  deciaion. 


(See  6.  C.  Seporter-a  ed.  213,  214.} 


IN  ERROR  to  the  Supreme  Court  (rf  the 
State  ol  Colorado  to  review  a  judgment 
wkieh  rereraed  a  judgment  of  the  District 
Coart  of  Arapahoe  County,  in  that  state, 
ia  favor  of  plaintiff  in  an  action  of  eject- 
Mnt.  Reversed  and  remanded  for  further 
froceedings. 

See  same  case  below,  S6  Colo.  1T4,  133 
Pac.  1040. 

The  facta  are  stated  in  the  opinion. 

Uesara.  N.  H,  Laomis  and  C.  O.  Dor- 
sej  submitted  the  cause  for  plaintiff'  in 
ttTOT.    Mr.  R.  I.  Thayer  was  on  the  brief. 

Hcsara.  Milton  Smith  and  Chnrlea  R. 
Block  atibinitted  the  cause  for  defendant 
ia  error.  Mr.  W.  H.  Ferguson  waa  on  the 
brief. 

For  oontentinii  of  conniel,  aee  their  brief 
aa  rcpwted  in  Unitm  F.  R.  Co.  v.  Snow, 
aat^  184. 

Hi.  Jnsticft  McKennft  deliv«r«d  tlte 
opinion    of  the  court: 

Action  in  ejectment,  brtmght  by  plain- 
tiff in  error,  called  here  pUintiff,  against 
ddcndanta  in  error,  here  called  defendnnta, 
ta  the  dlatriet  court  of  Arapahoe  county, 
Mate  of  Colorado. 

Except  as  to  the  description  of  the  land 
the  complaint  ia  aubatantially  the  sama  as 
Uut  In  No.  082  [231  V.  S.  £04.  ante,  184, 
U  Sup.  Ct.  Rep.  104],  and  presenta  the 
•ame  legal  rights  and  titiee.  Defendant 
Bite  doDurred  to  the  complaint;  8«herrer 
denied  being  in  poeaession  of  the  land  and 
diselaiawd  m^  claim  to  it    The  demurrer 


was  overruled  and  Bcherrer  answered,  aet- 
ting  up  defenaea  which  are  in  snbetanee 
the  same  as  in  No.  682.  To  the  defenses 
plaintiff  filed  demurrers,  which  were  sus- 
tained. Bides  elected  to  plead  no  further, 
and  the  caae  coming  on  for  trial  and  cer- 
tain facts  being  agreed  upon  as  testified 
to,  objection  to  the  materiality  of  which 
was  made,  motions  to  dismisa  and  for 
judgment  were  also  made  and  overruled. 
Judgment  was  entered  foe  plaintiff.  It 
waa  reversed  by  the  supreme  court  of  the 
state,  for  the  reasons  stated  in  its  opinion 
in  Snow  v.  Union  P.  R.  Co.  56  Colo.  176, 
133  Pac.  1037;  that  is.  No.  682.  H  Colo. 
174,  133  Pac.  1040. 

This  case  was  submitted  with  No.  082, 
involves  the  same  questions,  and  ia  deter- 
mined by  its  decision. 

Judgment  reversed  and  cause  remanded 
for  'further  proceedings  not  inconsistent 
herewith. 

Mr.   Justice    Hnghes   dissents. 

Mr.  Justice  Holmes  and  Mr.  Justice 
Pitney  took  no  part  in  the  decision. 


LA   GRANGE   MILLS. 

{Bee  8.  C.  Reporter's  ed.  216-218.) 

Constitutional  law  —  Impairing  con- 
tract  obliKatlons  —  exemption  laws  — 
consresskinal  adoption  -~  bankraptcjr. 
Real  property  was  not,  end  could  not  be, 
exempted  Irom  the  existing  lien  a  judg- 
ment by  the  adoption  of  the  Georgia  Con- 
stitution of  ISGfi,  with  its  provisions  with 
respect  to  homestead  exemptions,  nor  by 
the  act  of  Msrch  3,  1S73  (17  SUt.  at  L. 
9T7,  chsp.  235,  Rev.  SUt.  g  6045),  amenda- 
tory of  the  bankrupt  act  of  March  2,  18B7 
(14  SUt.  at  L.  017,  chap.  176),  preserving, 
exemptions  under  sUte  laws,  and  provid- 
ing that  such  exemptions  should  be  valid 
against  debta  contracted  before  those  laws, 
and  against  liens  by  judgment  of  anjr  sUte 

[F^r  other  caws,  see  Constitutional  Law,  1B43- 
iKi>.    r-..__e^    17.    Bankruptcj,    j6s-104, 


1548 


18;    CoDRSSS,    IT;    Bankr 
Olgest  Bap.  Ct   IMS.] 


NoTT. — On  the  application  to  existing 
judgments  of  sUtute  abolishing  or  dimin- 
ishing exemptions — see  note  to  I^ird  v. 
Carton,  SB  LJIA.(N.8.)    189. 
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IN  ERHOR  to  the  Hnprame  Court  of  Um  | 
StAte  of  Oeorgia  to  review  *  judgment 
which  klHnned  *  judgment  of  the  'i'roup 
Superior  Court  in  favor  of  defandant  la  a  ' 
suit  to  recover  an  interest  in  re«l  property  | 
Bold  under  execution.     Afflrmed.  j 

Bee  eBine  cue  below,  136  Ga.  730,  70  S.  E. 
245. 

The  ta«t«  are  atated  in  the  opinion. 

Meaire.  Daniel  W,  Rouutree  and  Clif- 
ford L.  Anderson  lubmittted  the  cause 
for  pUintiff  in  error.  Mr.  W.  H.  Terrell 
was  on  the  brief  i 

The  impaifmeut  clause  is  onl^  a  restric- 
tion upon  the  states.  Ho  provisicm  of  tbs 
CoDstitution  prohibits  Congress  from  pass- 
ing lawH  impairing  the  obligation  of  con- 
tracts. On  the  contrary,  the  power  to  enact 
l>aDkTUpt  laws  plainlj  authorizes  it  to  au- 
uul  or  impair  the  obligations  of  contracts. 
Indeed,  this  is  the  prime  purpose  of  such 

He  Smith,  2  Woods,  458,  14  Nat.  Bankr. 
Keg.  2Uo,  Fed.  Cas.  Ho.  12,H96i  Re  Jordan, 
10  Nat.  Bankr.  Reg.  427,  Fed.  Cas.  No. 
T,filfi;  Re  Beckerford,  1  Dill.  4S.  4  Nat. 
Rankr.  Reg.  203,  Fed.  Cas.  No.  1.209 1  Re 
Jordan,  8  Nat.  Bankr.  Reg.  180,  Fed.  (as. 
No.  7,614;  Re  Kean,  2  Hughes,  322,  8  Nat. 
Bankr.  Reg.  367,  Fed.  Cas.  No.  7,S30;  Be 
Smith,  8  Nat.  Baukr.  Reg.  401,  Fed.  Cas.  No. 
12,0e<Ii  Windley  v.  Tankard,  SS  N.  C.  223; 
Lamb  v.  Chamness,  B4  N.  C.  37H;  Simpson  v. 
UoustoD,  97  N.  C.  344,  2  Am.  St.  Rep.  297, 
2  S.  K.  061 ;  Darling  v.  Berry,  4  McCrary, 
470,  13  Fed.  659;  Satterlee  v.  Matthrwson, 
2  Pet.  380,  4le,  7  L.  ed.  453,  470;  Hepburn 
*.  Griswold,  8  Wall.  003,  IS  L.  ed.  613; 
Legal  Tender  Cases,  12  Wall.  467,  650,  20 
L.  ed.  287,  31],  110  U.  S.  421,  449,  23  L.  ed. 
204,  21S,  4  Sup.  Ct.  Rep.  122;  Mitchell  v. 
Clark,  110  U.  S.  633,  28  U  ed.  279,  4  Sup. 
Ct   Hep.   170,  312. 

Nor  was  the  act  of  March  3,  1873,  incon- 
aistent  with  a  uniform  system  of  bank- 
ruptcy. As  against  debts  contracted  before 
the  adoption  of  the  lajrs  authorizing  it,  the 
«iemption  was  Talid;  and  this  was  true  in 
every  state,  and  therefore  uniform. 

Hanover  Nat.  Bank  v.  Moysea,  186  U.  S. 
181,  46  L.  ed.  1113,  22  Sup.  Ct.  Rep.  667; 
Holden  v.  Stratton,  lOS  U.  S.  202,  214,  49 
L.  ed.  1018,  1022,  2S  Sup.  OL  Rep.  656; 
Thomas  v.  Woods,  26  L.R.A.(N.8.)  IISO,  97 
C.  C.  A.  635,  173  Fed.  685.  10  Ann.  Cas. 
lOeO;  Re  Rouse  H.  k  Co.  33  C.  C.  A.  35G, 
63  U.  S.  App.  67«,  01  Fed.  06. 

Mr.  Lottia  Marsliall  argued  the  cause . 
and  filed  a  brief  for  defendant  in  error: 

If  the  bankrupt  act  as  amended  in  1873 
had  undertaken  to  destroy  the  vested  Hen 
of  the  Tharp  judgment,  it  would  have  vio- 
lated the  6th  Amendment.  I 


Oilman  v.  Tucker,  128  N.  Y.  100,  II 
LJLA.  304,  26  Am.  St.  Rep.  464,  28  N.  B. 
1040;  Oennania  Bav.  Bank  v.  Suapenaka 
Bridge,  169  N.  Y.  362,  54  N.  E.  33;  Ra 
Greene,  166  N.  Y.  486,  60  N.  K  183;  Mer- 
chants' Bank  \.  Ballou,  98  Va.  1 12, 44  L.K.A. 
306,  81  Am.  8t.  R«p.  716,  32  8.  K.  481; 
Cooley,  Const.  Lim.  Eth  ed.  p.  440. 

Prior  to  the  passage  of  the  act  of  Hareb 
3,  1873,  this  court  bad  decided  that  ti» 
homestead  exemption  provision  of  the  Geor- 
gia Constitution  of  1B68,  and  the  law* 
passed  thereunder,  was  unconstitutional  aa 
to  judgments  circumstanced  as  was  the 
Tharp  judgment,  and  its  interpretation  waa 
accepted  by  the  Georgia  courts. 

Gunn  v.  Barry,  IS  Wall.  BIO,  21  L.  ed. 
212 ;  Edwards  v.  Kearzey,  06  U.  8.  6BS,  24  L. 
ed.  793;  Jones  v.  Braadon,  48  Qa.  693; 
Wilson  V.  Brochon,  96  Fed.  82;  White  V. 
Hart,  13  Wall.  654,  20  L.  ed.  688;  Osbon  f, 
Nicbohion,  13  Wall.  654,  20  L.  ed.  680; 
ChamblisB  v.  Jordan,  60  Ua.  81;  Grant  T. 
Cosby,  61  Gs.  400;  Wofford  v.  Gaines,  63 
Ga.  486;  Bush  v.  Lester.  66  Qa.  679;  Hiley 
V.  Bridges,  60  Ga.  376;  Uixon  v.  Lawsou,  66 
Ua.  661;  Shipp  v.  Smith,  76  Oa.  1;  Dotler 
V.  McWhorter,  113  Qa.  684,  30  S.  E.  106. 
See  also  Homestead  Cases,  22  Qratt.  266,  12 
Am.  Rep.  607. 

There  is  no  merit  in  the  contention  that 
the  Georgia  decisions  to  which  we  have  re- 
ferred are  in  contraventioa  and  disregard  of 
the  bankruptcy  act  in  force  at  the  time  of 
the  sale  of  Kener's  property  under  the  Tharp 
judgment  and  execution. 

Re  Uillard,  i  Hughes,  190,  Fed.  Cas.  No. 
3,912;  Re  Deckert,  2  Hughes,  183,  Fed.  Cas. 
No.  3,728;  Re  Bhipman,  2  Hughes,  227,  Fed. 
Caa.  No.  12,791;  Be  Duerson,  13  Nat 
Bankr.  Reg.  183,  Fed.  Cas.  No.  4,117;  Re 
Kerr,  9  Nat  Bankr.  Reg.  66«,  Fed.  Caa. 
No.  7,720. 

The  lien  of  a  judgment  before  bankrupt 
proceedings  are  commenced  upon  land  set 
apart  as  exempt  therein  is  not  affected  by 
the  discharge  in  bankruptcy,  where  the  judg- 
ment creditor  did  not  prove  his  debt  or  sub- 
mit it  to  the  jurisdiction  of  the  bankruptcy 
court,  and  the  land  is  subject  to  salel  on 
execution  thereunder. 

Jackson  V.  Allen,  30  Ark.  110;  Ward  T. 
Hubn,  16  Minn.  169,  Gil.  142;  Fehlay  T. 
Barr,  66  Pa.  1M. 

It  is  no  defense  to  an  action  to  forecloee 
a  mortgage  that  the  mortgaged  premlaaa 
were  allotted  to  the  mortgagor  as  •  bone- 
stead  by  proceedings  in  the  bankrupt  court. 

Brady  v.  Brady,  71  Qa.  71;  Brown  T. 
Hoover,  77  N.  C.  40. 

Mr.  Justice  Holmea  delivered  the  opia- 
ion  of  the  court: 
This  is  a  suit  to  recover  *m  intcreat  In 
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hid  Mid  on  execution  against  Godfred 
Kcstr,  and  held  bj  Uie  defendAnt  in  error 
nmlar  thi^t  sale  The  plaintiff  ii  the  repre- 
MBtatiTc  of  one  of  Kener'a  heira.  Tbe 
fiet«  are  theie.  A  judgment  waa  recovered 
Bpon  a  bill  of  «cban^  against  Qodfred 
Smtt  in  IB5B,  and  eieentlon  iaaued  in 
1873;  in  IB 7 8  he  waa  adjudged  a  bank- 
rupt, and  returned  tbe  boldera  ol  the  judg- 
ment among  his  creditors,  but  they  did  not 
pn»e  their  claim.  In  the  same  year  thia 
land  iraa  set  aaide  in  due  form  to  Kener  as 
hit  faomestead  e:ienipted  bj  the  state  Con- 
ttitntion  of  lEGS  and  the  bankruptcy  act 
tiiea  in  force.  Rev.  Stat,  g  5045.  In  June, 
1ST9,  be  died,  and  in  December,  1670,  the 
oecntion  waa  levied  and  this  land  was 
■old.  The  sale  was  valid  unless  tbe  Itank- 
mptej  act  interfered.  The  trial  court  en- 
tered judgment  for  the  defendant,  and  the 
JDdgment  waa  afilrmed  by  the  supreme 
cinrt  of  the  sUte.  135  Ga.  730,  70  5.  E. 
M5. 

The  bankruptcy  act  of  1S67  [14  Btat  at 
L  517,  chap.  176],  as  amended  by  the  act 
of  March  3,  1873,  chap.  835,  17  SUt.  at  L. 
577,  Rev.  Stat,  g  e045,  preserved,  within  a 
limit,  exemptions  under  state  lawi,  and  pro- 
tided  that  such  exemptions  abould  be  valid 
•gainst  debts  contracted  before  those  laws, 
ud  against  Hens  by  judgment  of  any  state 
tDort.  The  plaintiff  bases  bis  claim  upon 
this  act.  But  in  Gunn  v.  Barry,  15  Wall. 
tlO,  21  L.  ed.  232,  argued  and  decided 
(March  31,  1S73)  just  after  tbe  amend- 
ment of  March  3,  it  was  held  that  the 
Georgia  Constitution  could  not  exempt 
property  from  existing  liens,  and  that  Con- 
grcsi  could  not  give  that  Constitution 
greater  effect.  See  also  Ro  Deckert,  2 
Unghe^  183,  Fed.  Cas.  No.  3,728;  Be  [SIS] 
Bshrer,  140  U.  S.  543,  560,  36  L.  ed.  672, 
67B,  11  Sup.  Ct  Rep.  9fi6.  In  Re  Sbipman, 
1  Hughes  227,  Fed.  Caa.  No.  131701,  it 
atans  to  hav«  been  supposed  that  the  act 
(rf  1873,  wrongly  called  of  1874,  waa  passed 
to  meet  Gunn  v.  Barry,  in  the  teeth  of  the 
declaration  tliat  such  an  attempt  would  be 
iavalid.    But  that  waa  a  mistake. 

Of  course,  if  the  Constitution  of  1668, 
and  statutes  based  upon  it,  should  be  con- 
strued a«  not  attempting  to  disturb  then- 
existing  liens,  tlie  act  of  Congress  hardly 
wmld  be  read  aa  pnrportlng  to  give  a 
greater  scope  to  the  stat«  laws.  The 
Georgia  deciaions  since  Gunu  v.  Barry 
agree  that  in  cases  like  the  present  the  lien 
remained.  Bush  v.  Lester,  S5  Ga.  670. 
WbetbcT  the  result  be  reached  by  eonstruc- 
tioB  of  the  state  laws,  by  construction  of 
the  former  bonlcruptcy  act,  or  on  constitu- 
tional grounds,  it  comes  to  tbe  same  thing, 
and  the  judgment  below  waa  right. 

Judgment  alBrmcd. 
>t  L.  ed. 


UNITED  STATES  OF  AMERICA,  EX  RE- 
LATIONE A.  GOLDBERG,  Plff.  in 
Err., 


(See  S.  C.  Reporter's  ed.  218-222.) 

United  St«t«a  ^  immnnlty  from  aalt  — 
suit  Bcalnst  olBoer, 

Tbe  inability  to  make  the  United  States 
a  party  precludes  the  maintenance  of  an 
action  in  mandamus  to  rtqaire  the  Secretary 
of  the  Navy  to  deliver  to  the  highest  bid- 
der a  cruiser  which,  after  survey,  condem- 
nation, and  appraisal,  had  been  stricken 
from  the  nav^  register  under  thp  set  of 
August  5,  1682   (22  SUt.  at  L.  206,  chap: 


tbe  Secretary  of  tbe  Navy,  acting  under  the 
act  of  March  3,  1883  (22  SUt.  at  L.  590, 
chap.  141,  U.  8.  Comp.  Stat.  1901,  p.  1059}, 
had  advertised. 

[For  otber  cases,  se*  Cnlted  Btatea,  IV.  b.  In 
Utceat  Bup.  Ct.  IMS.] 

[No.  78.] 


IN  ERROR  to  the  Court  of  Appe^a  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  tbe 
Supreme  Court  of  tbe  District,  dismisfling 
a  petition  for  mandamus  to  compel  the 
Secretary  of  the  Navy  to  deliver  a  govern- 
ment  cruiser   to   the   highest   bidder,     Af- 

See  same  case  below,  37  App.  D.  0.  262, 
The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  N.  Eastman  and  Charlea 
Foe  argued  tbe  cause  and  filed  a  brief 
for  plaintiff  in  error. 

Mr.  HorgAn  H,  Beacb  argued  the  cause, 
and,  with  Solicitor  General  Davia,  filed  a 
brief  for  defendant  in  error. 

Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  for  a  mandamus  di- 
recting the  tiecretary  of  the  Navy  to  de- 
[iver  the  United  States  cruiser  Boston  to 
the  petitioner.  The  petition  alleges  tliat 
after  survey,  condemnation,  and  appraisal 
the  cruiser  was  stricken  from  the  Naval 
Register  under  tlie  act  of  August  5,   1862, 


Note. — On  suit  against  Federal  officers 
or  agents  as  suit  against  United  States — 
see  note  to  Louisiana  v.  Qarfteld,  63  L.  ed.  U. 
S.  02. 

As  to  when  action  against  offlcera  is 
deemed  to  be  action  against  state — see  note 
to  Louisville  *  N.  R.  Co.  «.  Burr,  44  LJt.A. 
,1N,S.)  180. 
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4dhap.  301,  I  2,  22  SUt.  »t  L.  296,  V.  B.  man  uiti-tniat  act  of  July  2,  IBM  (26  Stet. 

Comp.  Stet.  1901,  p.  1068;  that  th«reftft«r  ftt  L  209,  ehap.  647,  U.  S.  Comp.  SUt.  IWl. 

the  Secretary   of   tha  »«vt  kdrertUed   for  P-    3200),   maJtiug   iU^B\  combinatioiu   In 

propoMU    of    purchMe    und.r    the    act    o(  r^trm.iit  of  tr^e  »nd  tending  tojnonopolT. 

w.mV.   •    isao    <k.n    1J.1     4<;   a«.f    •»   t  prewnta  m  claim  of  Federal  right  wbieh  U 

March   »    1893,  chap.   141,  22  Stat    at  L  Jeca-arily   denied   when   the   highct   ataU 

are,  U.  8.  Comp.  Stat  IWl,  p    1069i  that  ^^^  affl^u  a  judgment  below  In  fa.or  «t 

the  petitioner  bid  more  than  the  appraised  defendant,  bo  aa  to  (usUin  the  appelUte  jw- 

Talue,    tending    a    certified    check    for    the  risdiction   ol   the   Federal   Supreme   Court, 

whole  ram  bid;    that  when   the  bide  were  under  U.  B.  Rev.  Stat.  S  709,  U.  S.  Comp. 

opened   on   the   day   fixed,   the   petitioner'a  SUt.  1901,  p.  BTS,  governing  wriU  of  erroc 

■warn   the    highest,    but   that   the    Secretary  •«  *■  '^te  eourt. 

tefu«d  to  deliver  the  veewl,  and  «>nt  back  ''^SirJS86!^45rin*iSS^t*Vup"^t-lW?^ 

the  check,  which  the  petitioner  holda  lub-  Monopoly  —  pnbUabera   and  Hllers  — 

Jcct  ta  the  Secretary's  order.     The  anawer  copyrighted  books. 

■draiU  the  facta,  but  eeta  up  that  the  bid  2.  The  copyright  monopoly  conferred  by 

i»  not   an   acceptance   of   an    offer,   but   ia  the    Federal    laws    doee    not    protect,    aa 

itaell  only  an  ofTer,  eubject  to  be  accepted  against   condemnation   under   the   Sherman 

or  not.  at  the  discretion  of  the  Secretary,  Mti-tniat  act  of  July  2,  1890,  agreementa 

and  tl«t  the  Secretary  never  accepted  the  5^*"*'"J|f*V".*i'"'L„T''".;,'°!    P"''*'''' 

....         I    i.j    it                        1  I.     1       J  75  per  <ent  of  the  book  publishera  and   a 

petiUoneri  bid    the  government  having  de-  o^j^^ity   ..f  the  bookseller  in  the  United 

cided  to  lend  the  cruiser  to  the  governor  of  states,  which  operate  to  restrict  the  sale  of 

Or^tffl  for  use  by  the  naval  militia  of  that  copvrighted   books  to  those  only   who   will 

state.    The  petitioner  demurred,  hut  the  pe-  maintain  the  fixed  net  retail  price,  and  re- 

tition   was   dismissed   on   the   ground   that  suit  in   almost  completely  destroying  com- 

the   discretion    of    the    Secretary    was    not  petition  in  such  books  at  retail, 

ended   It   the  receipt   and   opening   of   the  ^'^l^,"'^^  ?b™]*"  ^^OP"^'  "■  "■  '"  """^ 
bids,  even  though  they  satisfied  all  the  con- 

dlUons  prescribed.    37  App.  D.  C.  282.  [No.    19.] 

We  see  no  sufBcient  reason  for  throwing 
doubt  Dpou  this  premise  for  the  decision, 
but  there  ie  another  that  comes  earlier  in 

joint  ot  loglt     m.  UpiW  SUi„  i,  tt.  -H  ERROR  U,  It.  Sapr.m.  Court  ol  tho 

[III]  own,,  ,B  ,.„■„,.„  01  tb,«...l.    It  I   s^^   „,    K„   j„J    ,„   „j    ,„    ^ 

•od  u  .1  c.no.1  b.  o..d.  .  p.rt,   «...  .u.t  ;^  pu„„„t  to  th,  nuodO.  ol  th. 

inu.t  fall.     Belkn.p   v.   Schild,   IQl   U.   S.    || 

10.   40  L.   rf.  680,   10   Sup.   Ct.   Rep.   «3;  ' 
Intem.tlonol  Postal  Supplj'  Co.  v.  Bruce, 

104  U.  S.  801.  606.  4S  L.  ed.  1134,  1137,  24  t;  ^;tate'Vo"ri^^  ";;^  "te'STrtU^. 

Sup.   Ct.   Rep.    820;    Oregon   v.   Hitchcock,  Hunter,    4    L.    ed.   U.    B.   W;    Hamblin   *. 

202  U.  S.  60.  69,  EO  L.  ed.  935,  938,  20  Sup.  Western    Land    Co.   37    L.   ed.   U.   S.   267 1 

Ct.   Rep.   563;   Naganab  v.   Hitchcock,   202  Re   Buchanan,   39   L.   ed.   U.   8.   884;    and 

U.   S.   473,  476,   SO  L.   ed.   1113,   1114,   28  Kipley  v.  Illinois,  42  L,  ed.  U.  B.  998. 

Sup   Ct.  Rep   067,  On   ^at   adjudications   of    state   court* 

Judgment  aBirmed.  «•'   k*  brought  up   (f  ""i™   in  the  Su- 

°  preme  Court  of  the  United  States  by  wnt 

of  error  te  those  courte — see  not*  to  Apex 

Transp.  Co.  v.  Garbade,  62  L.R.A.  613. 

inmnn  nmn .  ..n       .  .1  .i       „i          r,  Ou   how    aud   wfaou   questions   most  b« 

ISroOR  STRAUS  and  Nathan  Strain,  Com-  „i^   ^j    j^ij^   i„\   ^t^te   court    in 

P°*"^„^if  ^"^  **'  *'•  ^-  """''  *  ^'"°"  order  to  make  a  case  for  a  writ  ol  error 

pany,  Plfls.  in  Err.,  (ron,    th^   Supreme   Court  of   the   United 

^'  States — see  note  to  Mutual  L.  Ins.  Co.  ▼. 

MeGrew,  63  L.R.A.  33. 

On'  validity   of   contract   provision   seek- 
ing te  cotttrgl  price  at  which  an  article 

(See  S.  C.  Reporter's  ed.  222-237.)  shall    be    resold— see    note    to   Qrcwan    r. 
Chaffee.  27  Lil.A.(N.S.)  395. 

Error   to   state  court  —  Federal   qnes-  As  to  illegal  trusta  under  modem   anti- 

Uon  —  claim  under  Federal  statnte.  trust  laws — see  note  to  Whitwell  v.  Conti- 

1.  Plaintiff's   contention    at   the   trial   in  nental  Tobacco  Co.  64  L.R.A.  689. 

astatacourt  that  an  agreement  between  pub-  On  the  legality  under  modern  anti-truat 

lisbers   and   booksellers   to   maintain   retail  acta  of  combinations  or  agreementa  which 

prices  on  copyrighted  books  not  only  went  restrict  the  class  of  persons  to  whom  com- 

b^ond  the  authority  conferred  in  the  copy-  modities  shall  be  sold  or  from  whom  they 

right  laws  relied  upon  by  defendant,  but  shall    be  bought — aee  note  to   Cleland   T. 

was  in  violation  of  the  tenus  of  the  Shcr-  Anderson,  6  IiJLA.<N.S.)  130. 

"'  .......Googf?'"-'- 


1913. 


STRAUS  T.  AHEBICAN  FUBU8HES8'  ASSO. 


Court  of  AppckU  of  tlut  lUte,  which,  om  ».  contain!  enrj  ekment  of  iitegalltj  u  to 

thuil   ^pcal,   Bfflrmed   k   judgment  of  the  eir«ct,  intant,  and  method  of  execution  cou- 

•^pellate  Dinaion  of  tho  Supi«ma  Court,  damned  b^  thia  court  in  the  latert,  *»  well 

Tint  Department,  which  had   in  turn   nf-  u  many  of  the  previous,  deciaiona. 

flnned  a  judgment  of  the  Supreme  Court  at  American  Tobacco  Co.  t.  United  States, 

Special  Term,  refuaing  to  reatrain  any  in-  221  U.  B.  106,  60  L.  ed.  6S3,  31  Sup.  Ct. 

terfeicnce  with   the   purehaae  and   Bale   of  Rep.  B3Z;  Standard  Oil  Co.  t.  United  States, 

mpjri^ted  booka.    Rereraed  and  remanded  221  U.  8.  1,  66  L.  ed.  610,  34  LJt.A.{N.a.) 

for  further  procMdlnga.  834,  31  Sup.  Ct.  Rep.  602,  Ann.  Caa.  1912D, 

See  aame  caa*  below  in  court  of  appeala,  734;  W.  W.  Montague  ft  Co.  t.  Lowry,  191 

flnt  appeal,  177  N.  Y.  473,  04  LJLA.  701,  U.  S.  38,  43  L.  ed.  DOS,  24  Sup,  Ct.  Rep. 

101  Am.  St.  Rep.  81B,  69  N.  E.  1107;  aecond  307;  Swift  ft  Co.  y.  United  States,  196  )j. 

•ppeal,  193  N.  T.  496,  86  N.  E.  625;  third  S.  3TS,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  27<i 
Standard  Sanitary  Ufg.  Co.  v.  United 
States, '220  U.  S.  20,  67  L.  ed.  107,  33  Sup. 

373,  es  h. 

ed.  602,  31  Suit.  Ct.  Rep.  376;  United  State* 

Joint   Traffic  Awo.   171    V.   S.   606,  4S 

ed.   269,   19   Sup.   Ct.   Rep.  25;    United 

>.  168 


appeal,  IBS  N.  Y.  648,  03  N.  E.  1133. 
The  facta  are  stated  in  the  opiniot 

M,.   W.I1«»    M.ct.rl.n.   «g«rf   Ik.  £*•  „""?:  l' i*'  "i""  "Iri  "^i 

«»..  ud.  ,iU>  MX.  l!d»o.d  t  wL,  llri  °-  ■'"I'  »  =<■»■  '^-  "'  "■  B-  " 
*  brief  for  plaintiffa  in  error: 

It  'u  quite  immaterial  that  the  court  of 
appe-la  in  itawreral  opinion,  doe.  not  «-  irans-Mi^uri  freight 

preaaly  overrule  plaintilT.  claim_  under  Ue  8 


Federal  anti-truat  act  of  July  2,   1890, 
refer  to  that  act,  if  by  neceaaary  implica- 
tion ita  deciaion  deniea  the  aaaerted  right  of 
the  plaintiffa  in  error. 

Dewey  t.  Des  Moinea,  173  U.  8.  193,  199, 
43  L.  ed.  666,  666,  10  Sup.  Ct.  Rep.  379; 
Chicago,  B.  ft  Q.  R.  Co.  t.  Illinois,  200  U. 
S.  601,  680,  50  L.  ed.  606,  604.  26  Sup.  Ct. 
Rep.  341,  4  Ann.  Caa.  1176;  Weat  Chicago 
Street  R.  Co.  v.  lUinois,  201  U.  8.  SOB,  519, 
620,  50  L.  ed.  845,  350,  851,  20  Sup.  Ct. 

Rep.  518;    Green   Ray   ft   M.   Canal   Co.  t. 

Patten  Paper  Co.  172  U.  S.  68,  68,  43  L. 

(d.  364,  368,  IB  Sup.  Ct.  Rep.  07;  Harding 

*.  Illinois,  1B6  U.  S.  T8,  40  L.  ed.  304,  25 

Sup.  Ct.  Rep.  176. 
The  plaintilTs'   poaition   ia   in   principle 

quite  similar  to  that  of  the  plaintiff  in 

the  case  of  MeCormick  t.  Market  Nat.  Bank, 

165  U.  S.  638,  41  L.  ed.  817,  IT  Sup.  Ct 

^'P-^?^-  .  .     .     ..   ^     J      People  V.  GiUson,  100  N.  Y.  389,  4  Am.  at. 

That  these   agreementa   restrained   trade     „  J^  ..  '_.         .      _  ■         .       .    . 


200,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
640;  Addyston  Pipe  ft  Steel  Co.  v.  United 
States,  176  U.  S.  211,  44  L.  ed.  136,  20 
Sup.  Ct.  Rep.  B6;  Northern  Securities  Co.  t. 
United  States,  193  U.  S.  107,  48  L.  ed.  67*, 
24  Sup.  Ct.  Rep.  436. 

The  aame  condemnation  lias  been  passed 
upon  aimilar  combinations  by  the  courta 
in  most  of  the  states. 

Cohen  T.  Berlin  ft  J.  Envelope  Co.  104 
N.  Y.  2B2,  60  N.  E.  006  j  Cummings  v.  Union 
Blue  Stone  Co.  164  N.  Y.  401,  52  L.R.A. 
262,  79  Am.  St.  lUp.  055,  58  N.  E.  625; 
People  T.  Milk  Excli.  145  N.  Y.  267,  27 
L.R.A.  437,  45  Atu.  St.  Rep.  OOB,  39  N.  E. 
1002;  Judd  V.  Harrington,  139  N.  Y.  106, 
34  N.  E.  7B0;  People  v.  Sheldon,  130  N.  Y. 
251,  23  L.R.A.  221,  36  Am.  St.  Rep.  600, 
34  N.  E.  785;  Arnot  v.  Pittaton  ft  E.  Coal 
Co.  08  N.  Y.  658,  23  Am.  Rep.  IBO;  Re 
Jacobs,    SB   N.   Y.   98,   SO   Am.   Rep.    636: 


■  obvious.  That  they  have  been  entered 
into  by  76  per  cent  of  the  publishers  of  the 
United  States  and  by  a  large  majority  of 
the  booksellers  of  the  United  Statea  is  estab- 
lished. That  they  affected  interstate  cora- 
nerce  aa  well  as  intrastate  trade,  and  oper- 
ated to  reatrain  trade  or  commerce  among 
tbe  several  atates,  uecesaarilj  follows  from 
the  trial  court's  findings  of  fact. 

Addyston  Pipe  ft  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rq>.  06;  SwlH  ft  Co.  T.  United  States, 


Rep.  485,  17  N.  E.  343;  Brown  v.  Jacobs' 
Pharmacy  Co.  116  Ga.  42B,  67  LJt.A.  547, 
90  Am.  St.  Rep.  126,  41  S.  E.  663;  Mora 
V.  Bennett,  140  111.  89,  16  L.KJi.  301,  U 
Am.  St.  Rep.  216,  29  N.  E.  888;  People  ez 
rel.  Mcllhany  v.  Chicago  Live  Stock  Ezch. 
170  III.  656,  3B  LJt.A.  373,  82  Am.  St 
Rep.  404,  48  N.  E.  1062;  Richardson  t. 
Buhl,  77  Mich.  632,  6  L.a.A.  457,  43  N.  W. 
1102;  State  v.  Nebraska  Distilling  Co.  S9 
Neb.  700,  46  N.  W.  156;  Hawarden  t. 
Youghisgheny  ft  L.  Coal  Co.  Ill  Wis.  64B, 
65  L.R.A.  828,  87  N.  W.  472;  Morris  Run 


M  U.  S.  376,  4B  L.  ad.  618,  26  Sup.  Ct  Coal  Co.  v.  Barclay  Coal   Co.  68  Pa.   173, 

H^-  270.  B    Aq,.    Kep.    16B;    Barr    v.   Essex   Trades 

TTw  conrt  of  appeals   (177  N.  Y.  473,  64  Council,   53   N.   J.   Eq.   101,   30   Atl.   881; 

LRJ.  701,  101  Am.  St  Rep.  81fl,  69  N.  E.  Jackson  v.  Stanfleld,  137  Ind.  5B2,  23  L.H.A. 

1107)    in   fact  held  that  in  so  far  as  un-  588,  36  N.  E.  345,  37  N.  E.  14. 

copyrighted  booka  were  concerned,  the  com-  lie  state   court  erred   in   deciding   that 

bination  was  in  restraint  of  trade;  and  it  tbe  owners  of  several  separate  copyrighta 

requires  little  reasoning  to  show  that  it  art  empowered  to  enter,  bjr  Tirtne  of  th* 
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copjTigbt  Ibwh,  into  contracts  or  agree' 
menta  or  eombinstlons  bi-tween  thenuelvea 
concerning  the  supply  and  price  of  books 
publisbcd  under  tbeir  aepBrate  copfriglita, 
which  would  be  unlawful  and  contrar;  to 
tbe  statute  of  the  United  ijtatea  paaaed  on 
the  2d  dsj  of  July,  18S0,  known  sa  "An  Act 
to  I'rotttct  Trade  and  Commerce  against 
Unlawful  Restraints  and  Monopoliea,"  if 
eucb  books  were  not  copyrighted. 

K.  Bement  ft  Sons  v,  N.itLDnal  Harrow 
Co.  IHU  L.  S.  TO,  40  L.  ed.  lOSti,  22  Sup.  Ct. 
Hep.  747;  Standard  Sanitary  lilfg.  Co.  v. 
Unitrd  States,  226  U.  S.  20,  57  L,  ed.  107, 
33  Sup.  Ct.  Rqi.  9. 

The  court  of  appeals  erroneously  held 
that  tlie  owner  of  a  copyright  baa  the  power, 
by  virtue  of  the  copyright,  atatutes,  to  con- 
trol the  ultimate  retail  price,  and  erred  id 
deciding  that  the  owner  or  proprietor  of  a 
copyriglit  can,  by  virtue  of  ttic  copyright 
statutea  of  tlie  United  States,  after  he  has 
parted  with  the  title  to  the  copyrightt^d 
book,  continue  to  control  the  sale  or  resale 
of  ouch  books  by  reason  of  the  copyright 
law,  in  violation  of  the  aforementioned 
statute  of  tlic  I'nited  Statea,  known  as  "An 
Act  to  Protect  Trade  and  Commerce  against 
Unlawful  Restraints  and  Monopolies." 

llobbs- .Merrill  Co.  v.  Straus,  210  U.  S. 
338,  52  L.  ed.  1330,  28  Sup.  Ut.  Kep.  722; 
Charles  Scribncr's  Sons  v.  Straus,  210  U.  S. 
352,  62  L.  ed.  1094,  28  Sup.  Ct.  Rep.  733. 

Mr.  Stephen  H.  Olln  argued  the  cause 
and  tiled  a  brief  for  defendants  in  error: 

'the  court  has  no  jurisdiction  to  review 
the  decision  of  the  state  courts  concerning 
the  effect  of  tlie  copyright  act.  The  plain- 
tiffa  in  error  claimed  no  title,  right,  privi- 
lege, or  immunity  under  the  copyri);ht  act. 
^hc  defendants  claimed  such  a  riglit,  priv- 
ilege, or  irotnunity,  and  the  decision  was 
in  favor  of  their  claim.  The  right  or  priv- 
ilege roust  he  personal  to  the  pbiintilT  in 
error,  and  he  is  not  entitled  to  a  review 
when  the  right  or  privilege  was  asserted  by 
the  other  party,  and  the  decJHion  was  in 
favor  of  that  party,  and  adverse  to  him- 
self. 

Missouri  ex  rel.  Carev  v.  Andriano,  138 
U.  8.  4!>e,  34  L.  ed.  1012,  11  Sup.  Ct.  Rep. 
38.'i;  De  I.Amar's  Nevada  Gold  Min.  Co.  v. 
Kesbitt,  177  U.  S.  623.  628,  44  L.  ed.  872, 
874,  20  Sup.  Ct.  Rep.  715;  Jersey  City  &  B. 
R.  Co.  v.  Morgan,  160  U.  S.  288.  40  L.  ed. 
430,  16  Sup.  Ct.  Rep.  276;  Ryan  v.  Tlionins, 
4  Wall.  803,  18  L.  ed.  400;  Commonwealth 
Bank  v.  Grimth,  14  Pet.  G6,  10  U  ed.  332. 

That  a  Federal  statute  was  construed  un- 
favorably to  one  of  the  parties  to  the  suit 
is  no  ground  for  jurisdiction  by  this  court 
tinless  sueh  coDstmcUon  was  not-only  un- 
favorable, but  w«a  against  the  right,  etc., 
1*4 


specially  set  up  and  claimed  under  the 
statute.  Id  that  case  the  party  setting 
up  and  claiming  the  riglit  under  tlie  statute, 
which  has  been  denied,  can  obtain  a  review 

Kizer  V.  Texarkana  &  Ft.  8.  R.  Co.  17ft 
U.  S.  11)&,  201,  45  L.  ed.  162,  153,  21  Sup. 
Ct.  Rep.  100;  Lynde  v.  Ljnde,  181  U.  S, 
183,  45  L.  ed.  810,  21  8up.  Ct.  Rep.  S55; 
JJaker  v.  Baldwin,  187  C.  S.  01,  47  L.  ed. 
76,  23  Sup.  Ct,  Rpp.  10;  Rae  v.  Homestead 
Loan  i.  G.  Co.  176  U.  S.  121,  44  L.  ed.  30S. 
20  Sup.  Ct  Rep.  341;  Fulton  t.  M'ABee. 
lU  Pet.  14D,  10  L.  ed.  018;  Linton  v.  StaD- 
ton,  12  How.  423,  13  L.  ed.  lOSO;  Strader 
V.  Baldwin,  9  How.  201,  13  L.  ed.  130; 
Burke  v.  Gaines,  10  How.  3SS,  13  L.  ed. 
C55. 

The  plaintiffs  in  error  did  not  specially 
set  up  or  claim  any  right,  privil^e,  or  im- 
o)unity  under  the  Federal  anti-trust  act,  as 
to  which  tliere  was  a  decision  adverse  to 
the  right  or  privilege  claimed.  The  com- 
plaint claimed  that  the  agreement  therein 
recited  was  unlawful  under  the  state  law* 
and  the  Federal  statute.  The  decision  waa 
that  the  agreement  was  unlawful  undei'  the 
state  statute.  Hence,  the  decision  iras  not 
against  the  right  claimed,  although  the 
court  did  not  rest  it  upon  the  Federal  stat- 
ute. Furthermore,  the  right  claimed  under 
the  Federal  statute  was  not  specially  set 
up  or  claimed,  aince  in  the  claim  as  made 
was  involved  a  non-Federal  claim  made  un- 
der the  public  policy  and  statutes  of  New 
York. 

Pierce  v.  Somerset  R.  Co.  171  U.  S.  641.  43 
I.,  ed.  310,  10  Sup.  Ct.  Rep.  04;  Allen  v. 
Arguimbau,  198  U.  S.  140,  40  L.  cd.  OOO. 
25  Sup.  Ct.  Rep.  622;  Dibble  v.  Bellin^liam 
Hay  Land  Co.  103  V.  S.  63,  41  I,,  ed.  72, 
16  Sup.  Ct.  Rep.  030;  Klingcr  v.  Missouri, 
13  Wall.  257,  20  L.  «1.  833;  Kuatis  v.  Holies, 
l.iO  U.  S.  361,  3on,  37  L.  ed.  1111,  1112,  14 
Sup.  Ct.  Rep.  131;  Johnson  v.  Risk,  137  l. 
S.  :i00,  34  L.  ed.  883,  11  Sup.  Ct.  Rep.   Ill, 

The  court  may  examine  the  opinions  ren- 
dered in  the  state  courts  in  order  to  nscrr- 
tain  the  ground  of  the  judgment  of  the 
state  court. 

Dibble  v.  Bellingharo  Bay  Land  Co.  icrt 
U.  S.  83,  69,  41  L.  ed.  72,  74,  16  Sup.  Ct. 
Rep.  039;  Kreiger  v.  Shelby  R.  Co.  H5 
U.  S.  33,  44,  31  L.  ed.  073,  677,  8  Sup.  Ct, 
Rep.  752. 

As  the  record  allows  that  no  Federal 
question  was  at  any  time  specially  present- 
ed to  the  appellate  courts  hy  the  plaintifTs, 
so  the  opinions  show  that  no  such  question 
as  is  raised  by  the  assignments  of  error 
was  in  fact  considered  or  decided  on  either 
of  the  appeals. 

Straus  V.  American  Publishers'  Aaao.  177 
N.  Y,  473,  04  L.RA.  701,  101  Am.  St.  Rep. 
-,  SSI  V.  B. 
DiailizedbXrOOgle 
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HI,  es  H.  E.  1107,  163  N.  V.  496,  86  N. 

iL  iU,  194  N.  ¥.  638,  S7  N.  E.  1187,  lUQ 

H.  Y.  646,  93  N.  E.  1133. 
Ihi*  court  hkfl  therefore  no  jurisdktioD 

fa>  (umiue  the  alleged  errors  asaigDed 
KJinger   t.   Misaouri,    13    Wsll.   26Tj 

L  ed.  e3j|    De  Sauuure  v.  Uaillard,   127 

U.  S.  216,  32  L.  ed.  126,  B  8up.  Ct.  ittp. 
lOSSi  Johnson  v.  RUk,  137  V.  8.  300,  34 
L  ed.  683,  11  Sup.  Ct.  Kep.  Ill;  Bachtel 
?.  VVikon,  804  U.  S.  36,  41,  51  L.  ed.  367, 
US,  27  Sup.  Ct.  Rep.  243;  Arkansas  South- 
on  R.  Co.  T.  Genuan  Nat.  Bank,  207  It.  8. 
(71,  62  h.  ed.  201,  28  Hup.  Ct.  Rep.  78; 
Lathe  t.  Thomas,  207  U.  8.  93,  62  L.  ed. 
118,  28  Sup.  Ct.  Rep.  30;  Rogrrs  v.  Jones, 
t]4  U.  S.  196,  63  L.  ed.  SOS,  20  Sup.  Ct. 
B*p.  B36;  Sauer  t.  New  York,  200  V.  8. 
61B,  546,  61  L.  ed.  1176,  1181,  27  Sup.  Ct. 
Bep.  686;  Uurdock  v.  Memphis,  20  Wall. 
iM,  22  L.  ed.  429;  Hale  v.  Akers,  132  U. 
&.  634,  33  L.  ed.  442,  10  Sup.  Ct.  Kep. 
ni;  Eustis  V.  Bollea,  150  U.  8.  361,  37  h. 
ed.  1111,  14  Sup.  Ct.  Rep.  131;  Waters- 
FiiMve  Oil  L'o.  T.  Texas,  212  U.  S.  112,  53 
L  fd.  431,  29  Sup.  ^.  Rep.  227;  Pierce  v. 
Sonierset  R.  Co.  171  U.  S.  641,  43  L.  ed. 
316,  IS  Sup.  Ct.  Rep.  64;  Appleby  v.  Bullalo, 
ni  U.  S.  524,  56  L.  ed.  838,  31  Sup.  Ct 
Hrp.  698. 

Ihe  claim  eet  up  in  the  assignment!  of 
nror  was  not  by  adequate  specificatiaD 
prneDted  to  the  appellate  division  or  the 
mart  of  appeals,  and  therefore  this  court 
^  DO  jurisdiction.  Assignments  of  error 
hi  this  court  cannot  enlarge  the  right  of 

Cliesapeake  &  O.  R.  Co.  v.  McDonald,  214 
C.  S.  101,  103,  53  L.  ed.  063,  064,  20  Sup. 
Ct  Rep.  646. 

The  Federal  quetUon  muit  bave  been 
brought  before  the  highest  state  court 
"■pecially."  that  is,  unmistakably;  and  the 
right  of  this  court  to  examine  the  judftment 
murt  arise  from  averments  so  distinct  and 
pa«iti*e  as  to  place  it  beyond  question  that 
lee  party  bringing  a  case  here  intended 
to  aseert  a  Federal  right. 

F.  G.  Oxiey  Stave  Co.  v.  Butler  County, 
166  U.  8.  648,  666,  41  L.  ed.  1149,  1161, 
IT  Sap.  Ct.  Rep.  700;  Capital  City  Dairy 
Co.  V.  Ohio,  133  U.  S.  23S,  248,  46  L.  ed. 
171.  176,  22  Sup.  Ct.  Rep.  120. 

6o  far  as  the  record  diicloset,  there 
*U  neither  authority  cited  nor  argument 
Bade  in  the  court  of  appeals  in  support  of 
flic  fi)lht  now  claimed.  Hence  there  is  no 
jurisdiction  in  ibis  court. 

Harding  t.  Illinois,  106  V.  B.  78,  49  L. 
id.  N*.  25  Sup.  Ct.  Rep.  176. 

Where  the  qneation  has  been  treated  as 
«e  (rf  local  law,  the  mere  fact  that  suit 
was  brought  under  a  Federal  itatute  does 
Mt  neceasarilf  involve  a  Federal  question 
B0  lu  ed. 


ao  as  to  authorixe  a  writ  of  error  from  this 

MeUillen  v.  Ferrum  Min.  Co.  197  U.  B. 
343,  40  L.  ed.  784,  26  Sup.  Ct.  Rep.  633. 

No  inference  of  the  denial  of  the  Federal 
question  raised  in  the  assignments  of  error 
can  be  baaed  upon  the  decision  itself,  be- 
cause it  might  have  rested  upon  other 
grounds  broad  enough  to  sustain  it.  For 
example:  The  state  courts  might  have 
disclaimed  jurisdiction  to  enforce  the  Fed- 
eral anti-monopoly  act.  For  such  a  course 
authority  may  l>e  found. 

Locker  v.  American  Tobacco  Co.  121  App. 
Div.  443,  106  N.  Y.  Supp.  116,  afBrmed  in 
196  N.  Y.  566,  88  N.  B.  289;  State  «x  rel. 
Star  Pub.  Co.  v.  Associated  Press,  159  Ho. 
410,  61  L.R.A.  170,  81  Am.  St.  Bep.  368, 
80  S.  W.  01. 

Ur  the  state  courts  raight  have  refused 
to  enforce  the  Federal  anti-monopoly  act 
in  a  suit  in  equity  for  an  injunction,  not 
brought  by  the  United  States.  For  this 
there  is  authority. 

Minnesota  v.  Northern  Securities  Co.  104 
U.  S.  48,  48  L.  ed.  870,  24  Sup.  Ct.  Rep. 
508;  Houston  Coal  k  Coke  Co.  v.  Norfolk 
ft  W.  R.  Co.  171  Fed.  723;  Blindell  v. 
Hflgan,  64  Fed.  40;  Gulf,  C.  &.  8.  P.  R. 
Co.  V.  Miami  S.  S.  Co.  30  C.  C.  A.  142,  62 
U.  8.  App.  732,  86  Fed.  407;  Southern 
Indiana  Exp.  Co.  v.  United  States  Exp.  Co. 
88  Fed.  660,  35  C.  C.  A.  172,  92  Fed.  1022; 
National  Fireproofing  Co.  v.  Mason  Build- 
ers' Asso.  20  L.Rj^.(N.S.)  148,  04  0.  C.  A. 
636,  169  Fed.  269. 

Or  the  state  courts,  having  granted  an 
injunction  and  damages  under  the  ttata 
law,  might  have  refused,  in  the  same  action, 
to  apply  the  Federal  statute,  which  hu 
different  provisions,  relates  to  different  sub- 
ject-matter, and  awards  difTerent  relief,  and 
especially  when  the  claim  under  it  was 
merely  cumulative.  For  such  a  refusal 
there  would  be  abundant  and  obvious  argu- 
ment of  convenience.  Or  the  state  courta 
might  have  refused  to  make  a  finding  that 
the  defendants'  acts  restrained  interstata 
commerce  because  the  complaint  contained 
no  allegation  to  that  effect,  unless  such  an 
all^ation  could  be  inferentially  deduced 
from  allegations  framed  to  bring  the  case 
within  the  state  statute. 

Unless  a  decision  upon  a  Federal  ques- 
tion was  necessary  to  the  judgment,  or  in 
fact  was  made  the  ground  of  it.  the  writ 
of  error  must  be  dismissed.  And  even  when 
an  erroneous  decision  upon  a  Federal  ques- 
tion is  made  a  ground,  if  the  judgment  alao 
ia  supported  upon  another  which  is  ade- 
quate by  itself,  and  which  contains  no  Fed- 
eral question,  the  same  result  must  follow 
as  a  general  rule. 

Artc^n^fi  Southern  R.  Co.  v.  German  Nat. 
lift 
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Bank,  207  U.  S.  270,  276,  62  L.  ed.  201, 
203,  28  Sup.  Ct.  Rep.  IB;  Bacbtel  t.  Wilion, 
204  U.  S.  3tf,  41,  51  L.  ed.  307,  S60,  27 
Sup.  Ct.  Rep.  243;  Weatem  V.  Te)eg.  Co. 
T.  Wilson,  213  U.  S.  52,  63,  63  L.  ed.  003, 

004,  29  Sup.  Ct  Rep.  403;  Bonner  t.  Gor- 
mui,  213  U.  S.  80,  63  L.  ed.  700,  29  Sup. 
Ct.  Rep.  483;  California  Powder  Worki  t. 
Davia,  151  U.  S.  389,  33  L.  ed.  ^0,  14 
Sup.  Ct.  Rep.  350. 

Mr.  John  G.  Uilbnrn  alao  argued  the 
cause,  Knd,  with  Ut.  Stephen  H.  Olio,  filed 
a  brief  for  defendanta  in  error: 

It  is  not  enough  that  there  may  be  aohie- 
where,  hidden  in  the  record,  a  question 
which,  if  raised,  would  be  of  a  Federal  na- 

Dewey  T.  Dea  Moines,  173  U.  S.  193,  190, 
43  L.  ed.  006,  006,  19  Sup.  Ct.  Rep.  379; 
Hamilton  Mfg.  Co.  v.  Massachusetts,  0 
Wall.  632,  18  L.  ed.  004. 

There  is  nothing  to  prevent  a,  partj  from 
waiving  a  Federal  right  of  this  character 
if  he  cbooses  to  do  so,  either  in  express 
terms  or  as  •  necessary  implication  from 
hii  manner  of  proceeding  in  the  cause. 

Harding  y.  lUinois,  100  U.  S.  78,  88,  40 
L.  ed.  394,  397,  26  Sup.  Ct.  Rep.  170. 

It  was  not  error  to  dismiss  the  complaint 
as  to  copyrighted  books  because — 

(a)  The  plaintiffs  have  not  come  into  a 
court  of  equity  with  clean  hands. 

Michigan  Pipe  Co.  v.  Fremont  Ditch,  P. 
L.  &  Reservoir  Co.  40  C.  C.  A.  324,  111 
Fed.  2S4)  1  Pom.  Eq.  Jur.  g§  398,  404; 
Manhattan  Medicine  Co.  v.  Wood,   lOS  U. 

5.  218,  227,  27  L.  ed.  700,  709,  2  Sup.  Ct. 
Rep.  430;  Comstoek  t.  Johnson,  40  N.  Y. 
016;  Fetridge  v.  WelU,  4  Abb.  Pr.  144,  13 
How.  Pr.  388 ;  Toledo  Computing  Scale  Co. 
V,  Computing  Scale  Co.  74  C.  C.  A.  8S,  142 
Fed.  919;  1  Eddy,  Combinations,  g  329; 
Message  of  the  President  to  CongreSH,  Dee. 
6th  1911;  Straus  v.  American  Publishers' 
Asso.  177  N.  Y.  47S,  04  LJtA.  701,  101  Am. 
St.  Rep.  819,  OS  N.  E.  1107 ;  John  D.  Park 
k  Sons  Co.  v.  National  Wholesale  Druggists' 
Asso.  175  N.  Y.  14,  62  LJt.A.  b32,  90  Am. 
St.  Rep.  678,  07  N.  E.  138;  Qinton  E. 
Worden  ft  Co.  v.  Canfomia  Fig  Syrup  Co. 
187  U.  S.  610,  528,  530,  47  L.  ed.  282, 
288,  289,  23  Sup.  Ct.  Rep.  101;  Uri  v. 
Hirsch,  123  Fed.  678. 

(b)  It  appears  that  the  plaintiffs  have 
suffered  no  actionable  damage  from  the  acts 
complained  of. 

Verplanek  v.  Van  Buren,  70  N.  Y.  249; 
Central  Coal  ft  Coke  Co.  v.  Hartman,  49 
C.  C.  A.  244,  111  Fed.  96;  The  Conqueror, 
166  U.  S.  110,  41  L.  ed.  937,  17  Sup.  Ct. 
Kep.  610;  1  Sedgw.  Damages,  SS  143,  202; 
Anthora  A  Newspapers  Asao.  v.  O'Qorman 
Co.  147  Fed.  016;  Warren  v.  Stoddart,  105 


V.  B.  224,  M  L,  ed.  1117}  VanoM  t.  Sot- 
ton,  60  N.  Y.  98;  Lawrence  v.  Porter,  16 
LJt.A.  1«7,  11  C.  C.  A.  27,  82  D.  a  App. 
483,  63  Fed.  02 ;  Hamilton  v.  MePherson,  2B 
N.  Y.  76,  84  Am.  Dec.  330;  Rocherter  Lu- 
tern  Co.  v.  Stiles  ft  P.  Prew  Co.  1S6  M.  T. 
217,  31  N.  E.  1018;  Brown  v.  Weir,  9f 
App.  Div.  78,  BS  N.  Y.  Bupp.  479;  Miltoa 
V.  Hudson  River  S.  B.  Co.  37  N.  Y.  814; 
Ashley  v.  Rocky  Mountain  Bell  Teleph.  Co. 
26  Mont.  280,  64  Pac.  766;  Louisville  ft  H. 
R.  Co.  V.  Sullivan  Timber  Co.  138  Ala.  ST9, 
35  So.  327;  Scherrer  v.  Baltier,  84  111.  App. 
120;  French  v.  Vining,  102  Maaa.  132,  S 
Am.  Rep.  440;  Rudell  v.  Grand  Rapids 
Cold-storage  Co.  136  Mich.  628,  99  N.  W. 
760,  10  Am.  Neg.  Rep.  380;  Vencill  t. 
Quincey,  F.  ft  K.  C.  R.  Co.  132  Mo.  App. 
722,  112  S.  W.  1030;  Dobbins  v.  Duquid, 
65  111.  404;  Joseph  v.  Sulsberger,  130  App. 
Div.  608,  121  N.  Y.  Supp.  73;  Swift  ft  Co. 
v.  Johnson,  1  LJt.A.(N.S.)  1101,  71  C.  a 
A.  619,  138  Fed.  807. 

Notwithstanding  the  Federal  anti-truat 
act,  it  is  lawful  for  a  publisher  when  sell- 
ing, at  wholesale,  books  copyrighted  by  him, 
to  fix,  by  agreement  with  the  purchasing 
bookseller,  the  retail  price  at  which  sueh 
copyrighted  books  shall  be  sold  during  » 
period  of  one  year. 

E  Bement  ft  Sons  v.  National  Harrow 
Co.  166  V.  S.  70,  91-43,  40  L.  ed.  1068, 
1068-1070,  22  Sup.  Ct.  Rep.  747;  Henry 
V.  A.  B.  Dick  Co.  224  U.  S.  1,  31,  39,  43-47, 
60  L.  ed.  646,  067,  660,  602,  663,  32  Sup. 
Ct.  Rep.  304,  Ann.  Caa.  191 3D,  880;  Victor 
Talking  Mach.  Co.  v.  The  Fair,  61  C.  C.  A. 
68,  123  Fed.  424;  National  Phonograph  Co. 
T.  Scfalegel,  04  C.  C.  A.  604,  128  Fed.  738; 
Robinson,  Patents,  g  824;  Edison  Pbono. 
graph  Co.  v.  Kaufmann,  105  Fed.  900; 
John  D.  Park  ft  Sons  Co.  v.  Hartmann,  11 
L.R.A.(N.B.)  136,  82  C.  C.  A.  168,  ISS 
Fed.  24;  Ediaon  Phonograph  Co.  v.  Pil^ 
116  Fed.  863;  Drone,  Copyright,  366,  383, 
337-309,  433,  407;  Story  v.  Holcombe,  4 
McLean,  300,  Fed.  Cas.  No.  13,497;  Ma«- 
gillivray,  Copyright,  281,  288;  CallagliaB 
V.  Myera,  128  U.  S.  617,  32  L.  ed.  S47,  • 
Sup.  Ct.  Rep.  177;  Reed  v.  Eolliday,  1 1 
Fed.  326;  List  Pub.  Co.  v.  Keller,  30  Fed. 
772;  Gilmore  v.  Anderson,  38  Fed.  840; 
Harper  ft  Broa.  v.  Donohue,  144  Fed.  401; 
West  Pub.  Co.  V.  lAvryera'  Co-op.  Pub.  Co. 
25  L.R.A.  441,  04  Fed.  300;  Harper  v.  Ran- 
ous,  67  Fed.  904;  Daly  v.  Webster,  4  C  a 
A.  10,  1  U.  B.  App.  078,  60  Fed.  483; 
Ogilvie  V.  Q.  ft  C.  Merrlam  Co.  14B  Fed. 
858;  Doan  \.  American  Book  Co.  45  C.  C.  A. 
42,  105  Fed.  772;  Murphy  v.  Chriatlan  Praia 
Asso.  Pub.  Co.  38  App.  Div.  430,  6S  K.  T. 
Supp.  697;  Parton  v.  Prang,  S  Clitt.  537. 
Fed.  Cas.  No.  10,7M;  Hudson  v.  Patten.  1 
Root,  133;  Ar<mB(m  T.  Baker,  43  N.  J.  Kq. 
Ml  V.  U. 
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Stt,  12  Att.  177  i  John  D.  Park  &  Bodb 
Co,  T.  NKtioDkl  Wbolcaala  Dniggiata'  Agio. 
m  N.  Y.  19,  62  LJLA.  032,  96  Am.  T 
Bip.  G7S,  67  N.  E.  136;  Cooper  t.  Stcpbc 
[ISM]  1  Ch.  56T,  6*  L.  J.  Ch.  N.  S.  403. 
41  Week.  Kep.  444,  7fi  L.  T.  N.  S.  390,  13 
EtfotU,  Mi;  Manhatl  t.  Bull,  86  L.  T. 
».  B.  TT,  17  Timet  U  R.  684;  PatUrton  v. 
J.  S.  OgilTie  Pab.  Co.  119  Fed.  4S3 ;  SUveaa 
T.  Qladding,  17  Hon.  447,  16  L.  ed.  165; 
Dr.  Miles  Medical  Co.  v.  John  D.  Pu-k  i, 
SoM  Co.  ££0  U.  S.  373,  406,  66  L.  ed. 
«7,  31  Bap.  Ct,  Rep.  876. 

Tlie  agreement  <d  the  American  Publiih- 
en'  AMOciation  waa  not  in  violation  of  the 
Bbennan  act. 

Andenon  t.  United  SUtee,  171  U.  S.  604, 
41  L.  ed.  300,  19  Sup.  Ct.  Rep.  60;  Hopkina 
T.  United  SUt«B,  171  U.  S.  S7S,  43  L.  ed. 
no,  19  Sap.  Ct.  Rep.  40;  Standard  Oil  Co. 
T.  United  SUtea,  221  U.  B.  1,  68,  G5  L. 
«i  B19,  044,  34  LJt.A.(N.S.)  834,  31  Sup. 
Ct  Hep.  602,  Ann.  Caa.  1912D,  734;  Straui 
T.  American  .Publisberi'  Auo.  177  N.  Y. 
477,  64  LJLA.  701,  101  Am.  St.  Rep.  S30, 
«  N.  £.  1107;  John  D.  Park  ft  Sons  Co. 
T.  National  Wholeule  Bruggiata'  Aseo. 
S.  Y.  1,  62  L.RA.  632,  96  Am.  St.  Rep.  678, 
in  N.  E.  136;  United  BtaUa  v.  John  R*ar- 
doD  t  Sons  Co.  191  Fed.  454;  Fonotipia 
United  V.  Bradlej,  171  Fed.  051;  Helm 
T,  Mew  York  Stock  Exch.  64  Uiac.  S31, 
118  N.  Y.  Supp.  691;  Americtin  Live  Stock 
Commluion  Co.  t.  Chicago  Lire  Stock  Each. 
143  ni.  210,  18  LJLA.  100,  36  Am.  St.  Rep. 
185,  32  N.  E.  274. 

[fSO]  Ur.  Jnatiea  Daj  delivered  the 
pinion  of  tha  court: 

This  ia  a  writ  of  error  to  reTlew  a  judg- 
■ent  of  the  ■npreme  court  of  the  atate  of 
New  York,  rendered  on  remittitur  front  the 
court  of  appeala,  retuaing  to  grant  to  the 
plalntiffi  in  error  an  injunction  reatraining 
anj  interference  with  their  purchase  and 
tile  of  copjrighted  book  a,  and  damagps, 
the  defendanta  acting  under  an  ag^<^ement 
alleged  to  be  violative  of  the  lawa  of  New 
York  and  the  Sherman  anti-truat  act  (26 
Blat  at  L.  200,  chap.  647,  U.  S.  Comp. 
SUt  1001,  p.  3200). 

The  cnit  originated  In  a  bill  filed  In  the 
mprcme  court  of  the  atat*  ot  New  York  for 
New  York  county,  in  which  the  plaintifTa 
IB  error  allied  that  they  conducted  a  de- 
partment atore  in  New  York  city,  a  large 
department  of  which  waa  devoted  to  booka, 
inagazinea,  and  pamphleta;  that,  because  of 
tbeir  metboda  of  buaineia,  they  had  been 
tU«  to  nnderMll  other  retail  book  atorea; 
that  the  defendanta  in  error,  through  the 
Amcriean  Publiehera'  Aaaociation  and  the 
American  Bookaellera'  Aaaociation,  and  by  | 
neana  of  reaolntlona  and  ag;reementa,  with ' 
•■  lb  ed. 
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operation  of  the  Aaaociationa  and 
their  membera,  and  by  the  uae  of  various 
practices  and  methoda,  to  the  end  that 
booka  ahould  be  sold  to  the  booksellers  only 
who  would  maintain  the  retail  price  upon 
net  copyrighted  books  for  one  year,  and 
who  would  not  sell  books  to  anyone  who 
would  cut  such  prices,  had  restrained  and 
prevented  competition  in  the  state  of  New 
York  and  throughout  all  of  the  United 
States  in  the  supply  and  price  of  books, 
and  that  the  business  of  the  plaintiffs  in 
error  had  been  seriously  affected;  and  they 
prayed  that  the  combination  and  agree- 
ments be  declared  unlawful,  and  that  de- 
fendants be  enjoined  from  acting  there- 
under or  accompli  ah  ing  the  purposes  thereof, 
and  for  damages.  A  demurrer  having  been 
interposed  to  the  complaint  and  auatained 
by  the  court  at  special  term,  and  the  inter- 
locutory judgment  [230]  there  entered  hav- 
ing been  reversed  upon  appeal  to  the  appel- 
late division  of  the  first  department,  the 
court  of  appeals,  pcrmiaaion  having  been 
granted  to  appeal  and  the  queation  certified, 
affirmed  the  decision,  and  held  that,  so  far 
as  the  bill  related  to  copyrighted  books,  the 
demurrer  was  good;  but  ttiat  as  to  uncopy- 
righted  booka,  the  complaint  stated  facts 
aufficient  to  constitute  a  cauae  of  action. 
177  N.  Y.  473,  64  L.R.A.  701,  101  Am.  St 
Rep.  819,  00  N.  E.  1107. 

Amended  answers  having  been  filed,  upon 
trial  to  the  court  without  a  jury,  the 
court  made  findings  of  fact  from  which  jt 
appears  that  the  material  allegations  of 
the  complaint  ere  true,  as  above  set  forth, 
and  further,  that  about  April  1,  1904,  and 
after  the  decision  of  the  court  of  appeals 
reported  in  177  N.  Y.,  the  Aaaociationa 
amended  their  resolutions  and  agreements 
so  as  to  restrict  the  application  and 
operation  thereof  to  copyrighted  booka 
only;  that  about  January  ]D,  1007,  the 
Putilialicrs'  Association  revoked  all  its 
former  resolutions  and  adopted  a  new  rrso- 
lution,  but  that  the  Associations  had  con- 
tinued the  same  course  as  to  copyrighted 
hooks  aa  was  followed  before  the  passage 
of  Buch  resolution.  The  court  concluded 
that  the  resolutions  and  agreements,  so  far 
as  they  related  to  uncopy righted  books, 
were  unlawful  and  contrary  to  the  laws 
of  New  York,  and  to  that  extent  granted 
relief  by  way  of  injunction  and  damages; 
but  held  that  as  to  copyrighted  books,  the 
agreements,  resolutions,  and  acts  of  tlie  de- 
fendants were  not  unlawful,  and  entered 
an  interlocutory  judgment  accordingly;  and 
in  its  opinion  the  court  stated  that  th« 
former  decision  of  the  court  of  appeala  in 
the  case  (177  N.  Y.  473)  was  controlling. 
Plaintiffs  in  error  excepted  to  the  conclu- 
sioni  of  law  made  by  the  court,  restrict- 
Iff 
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ing  the  il1eg»l)tf  of  the  combinationa  f> 
nncopjrighted  books,  md  requested  that 
certain  coDcluBioiu  be  made,  and  excepted 
to  tbe  refuikl'  to  find  the  coocluBiona  aub- 
mitted  by  them. 

From  that  part  of  the  iaterloeutorjt  judg- 
ment denying  [231]  relief  aa  to  copyright- 
ed booka,  tbe  plaintiffa  in  error  appealed  to 
the  appellate  diviaion,  which,  also  upon  the 
authority  of  177  N.  Y.  473,  amrmed  the 
interlocutory  judgment,  and  judgment  of 
alBrmenee  waa  entered  in  the  supreme 
court;  and,  with  permiaaion,  an  appeal  was 
taken  to  the  court  of  appeah,  which 
answered  in  the  negative  the  question  cer- 
tified by  the, appellate  division  >aB  to  wheth- 
er plaintiffa  in  error,  in  so  far  as  copy- 
righted books  were  concerned,  were  entitled 
to  relief,  adhering  to  its  previous  decision 
(177  N.  Y.  473).  193  N.  Y.  468,  86  N.  E. 
625.  Judgment  was  so  entered  on  remit- 
titur to  the  supreme  court.  The  report  of 
tbe  referee  appointed  to  ascertain  thr 
amount  of  tbe  damages  sustained  by  the 
plaintilTs  in  error  in  the  sale  of  uncopy- 
righted  booka  having  been  filed  and  ap- 
proved, final  judgment  was  entered  in  the 
supreme  court,  granting  an  injunction  and 
damages  as  to  uncopy  righted  books  only, 
and  upoh  appeal  to  the  court  of  appeals 
tliat  court  alTirmed  the  final  judgment  ( 199 
N.  Y.  SIS,  93  N.  E.  1133)  and  remitted  the 
case  to  the  supreme  court.  Judgment  on 
remittitur  wa^  accordingly  entered,  and 
this  writ  of  error  sued  out  to  review  that 
judgment. 

In  this  court  a  motion  was  made  to  dit- 
misB  the  writ  of  error  upon  the  ground  that 
it  presents  no  Federal  question  so  saved 
and  brought  here  as  to  permit  a  review 
of  such  question.  When  the  case  was  be- 
fore the  court  of  appeals,  upon  demurrer 
to  the  complaint  (177  N.  Y.  473),  that 
court  held  that  the  agreement,  as  to  copy- 
righted books,  was  not  illegal,  because  of 
the  monopoly  granted  to  the  holder  of  a 
copyright  under  the  statutea  of  the  United 
States.  The  court  held  that  the  agreement, 
as  to  uncopy  righted  books,  however,  was 
tn  violation  of  ^e  ao-called  anti-trust  law 
of  New  York,  chapter  090,  Laws  of  1899, 
making  contracts,  agreements,  etc.,  creat- 
ing monopoly,  or  restraining  or  preventing 
competition  in  the  supply  or  price  of  ar- 
ticles or  commodities  void  as  against  pub- 
lic policy.  Subsequently  the  agreement  was 
modified  so  us  [S3S]  to  apply  to  copyright- 
ed booka  only,  and  findings  of  fact  were  spe- 
cifically made  upon  which  tbe  case  again 
went  to  the  court  of  appeals  of  New  York 
upon  the  certified  question:  "Are  the  plain- 
tiffs, under  the  flndinga  of  fact  contained 
in  the  decision  in  this  case,  entitled,  in  so 
far  as  copyrighted  booka  ore  concerned,  to 


the  t«lie[  demanded  in  the  complaint,  or 
to  any  relief  as  againat  tbe  defendanta  ia 
this  caseT"  Upon  the  record  the  court 
of  appeals  by  a  majority  adhered  to  ita 
former  decision,  notwithstanding  the  deci- 
sion of  Bobbs'Merrill  Co.  v.  Straus,  210 
U.  S.  339,  Si  L.  ed.  1086,  E8  Sup.  Ct  Bep. 
722,  which  had  in  the  meantime  been  de- 
cided by  thia  court,  and  held  that,  aa  tlw 
object  of  the  copyright  and  patent  atotntea 
was  to  give  monopolies,  contracts  made  by 
the  owners  of  copyrights  to  secure  the  full- 
est protection  in  the  enjoyment  of  their 
monopolies  would  not  be  condemned  by  the 
courts  OS  being  in  unlawful  restraint  of 
trade;  at  least,  not  until  the  Supreme  Court 
of  the  United  States  had  pronounced  dif- 
ferently (IBS  N.  Y.  496).  lliree  of  the 
justices  dissented  upon  the  ground  that  the 
agreement  was  clearly  one  in  restraint  of 
trade,  as  they  had  theretofore  held,  and  that 
the  decision  of  thia  court  in  BobbB-Merrill 
Co.  v.  Straus,  supra,  had  so  eonatrued  the 
copyright  act  as  to  limit  the  right  of  a 
copyright  holder  to  the  sale  of  copyrighted 
works,  and  did  not  have  the  effect  to  pro- 
tect such  monopolistic  agreements  as  were 
shown  in  the  present  caae.  As  to  uncopy- 
righted  books,  the  views  theretofore  ex- 
pressed were  maintained  by  the  court,  and 
upon  remittitur  judgment  was  entered 
granting  injunction  and  damages  as  to  such 

An  inspection  of  the  record  shows  that 
before  the  cose  went  to  tlie  court  of  appeals 
for  decision  the  second  time  up(i:i  the  facts 
found  in  the  lower  court,  the  following  con- 
clusions of  law  were  specifically  requested, 
covering  the  effect  of  tlie  Slierman  anti- 
trust act  as  to  copyrighted  hooks  dealt  with 
in  interstate  commerce,  as  was  found  to  be 
established  bv  the  facts  in  the  prmrnt  case: 

[233]  "VH.  That  such  resolutions  and 
egreementa  purporting  to  restrict  the  effect 
of  the  combination,  arrangement,  or  ton- 
tracts  to  copyrighted  books  likewise  affect 
an  article  of  intcrslnte  commerce,  and  was 
unlawful  and  contrary  to  the  afaremen> 
tioned  statute  [the  Sherman  anti-trust  net] 
of  the  United  Slates  as  being  in  restraint  to 
interstate  commerce  and  tending  to  create  » 
monopoly." 

"IX.  That  the  owners  of  several  iep«- 
rate  copyrights  are  not  empowered  to  enter 
into  any  contract  or  agreement  or  combina- 
tion between  themselves  concerning  the  sup- 
ply and  price  of  books  published  under 
their  separate  copyrights  which  would  be 
unlawful  and  contrary  to  the  statutea  d 
the  United  States  against  combinations  in 
restraint  of  trade  or  for  the  purpose  of 
creating  a-  monopoly,  if  entered  into  with 
reference  to  the  supply  or  price  of  uncopy- 
righted  booka." 

L..,,.„i.,Got)§ll-''-»- 
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It  U  thna  Apparent  that,  when  the  de- 
fodint*  belovr  ut  up  the  copyright  itat- 
■te  of  the  United  States  ae  an  authority 
for  the  agreement  of  the  character  here  in 
foettion,  the  plaintiffi  contended  that  auch 
igreement  naa  not  onl;  beyond  the  au- 
(horitj  conferred  in  the  copyright  aet,  but 
na  in  violation  «f  tbe  terms  of  the  Sher- 
■an  anti-tniat  law,  maJcing  illegal  combi- 
ntiona  in  restraint  of  trade  and  tending 
to  mMMpoly.  This  contention  waa  in  terms 
dmied  bj  the  lower  court,  and  tbe  deci 
apon  the  facta  tonnd  went  to  the  court  of 
appeala  with  the  reault  which  we  have 
Mated.  Tbe  contention  thue  made  u 
tbt  effect  of  the  SbermRQ  anti-trust  act 
when  read  in  connection  with  the  copyright 
act  of  the  United  States  presented  a 
^DeiUon  of  a  Federal  character  to  the  state 
eourti,  which  claim  of  Federal  right  was 
■MfMarily  denied  in  the  decision  of  tbe 
eooTt  of  appeals,  alBrming  the  judgment  of 
the  court  below.  One  who  sets  up  a  Fed- 
eral statute  as  giving  immunity  from  a 
judgment  against  him,  which  claim  ia  denied 
bj  tbe  decision  of  a  state  court,-  may  bring 
tke  case  here  for  review  under  §  700  of 
tte  Rerised  SUtutes  (U.  S.  Comp.  Stat. 
1901,  p.  575),  [234]  now  §  237  of  tbe  Ju- 
dicial Code  [36  SUt.  at  L.  use,  chap.  21)1, 
I.  S.  (Jomp.  HUt.  Supp.  1911,  p.  227).  Nutt 
V.  Knut,  200  V.  S.  12,  60  L.  ed.  348.  20  Sup. 
Ct.  Rep.  216;  St.  Louis,  1.  M.  t  8.  R.  Co.  t. 
Tijrlor,  210  V.  S.  281,  52  L.  ed.  1001,  23 
Sup.  Ct.  Bep.  SIO,  21  Am.  Neg.  Rep.  404; 
St.  Louis.  I.  M.  &  S.  R.  Co.  t.  McWbirter, 
is  V.  S.  205.  S7  L.  ed.  1178,  33  Sup.  Ct. 
Brp.  S58.  The  motion  to  dismiss  for  want 
o(  jurisdiction  must  therefore  be  overruled. 

litis  court,  in  the  case  of  Robin-Merrill 
Co.  V.  Straus,  supra,  held  that  the  copy- 
right act  did  not  grant  the  right  to  fli  a 
limitation  upon  prices  of  books  at  subse- 
•]llnit  sale*  to  purchaser e  from  retailers 
bj  notice  of  price  limitation  inscribed  upon 
the  book,  and,  construing  the  copyright  act, 
keld  that,  in  conferring  the  right  to  vend  a 
took,  it  did  not  intend  to  confer  upon  the 
bolder  of  the  copyright  any  further  right 
after  he  had  exercised  the  right  to  vend 
aeeared  to  him  by  the  act. 

In  the  ease  of  Standard  SaniUry  Mfg. 
Ci.  V.  United  SUtes,  228  U.  B.  20,  67  L. 
ed.  107,  33  Sup.  Ct.  Rep.  i,  thia  court  had 
onder  consideration  the  effect  of  the  patent 
ttatntc  upon  agreementa  found  to  be  un- 
lawful under  the  Sherman  law,  and  the 
agreementa  condemned  were  held  not  to  be 
protected  aa  within  the  patent  monopoly 
«anferred  by  tbe  statute.  Replying  to  the 
eontcntion  aa  to  tbe  protection  which 
the  patent  law  gave  to  enter  into  such 
agreements,  thia  court  aaid   (p.  40)  ; 

"^ighta  conferred  by  patent*  are  indeed 
«S  L.  «d. 


very  definite  and  extensive,  but  they  do  not 
give  any  more  than  other  rights  an  uni- 
versal license  against  positive  prohlbitians. 
Tbe  Sherman  law  Is  a  limitation  of  rights, 
— rights  which  may  be  poshed  to  evil  con- 
sequences,  and    therefore   restrained." 

So,  in  the  preeent  ease,  it  cannot  be  suc- 
cessfully contended  that  the  monopoly  of 
a  copyright  ia  in  tbia  reapect  any  more  ex- 
tensive than  that  secured  under  the  patent 
law.  No  more  than  the  patent  aUtute 
was  tbe  copyright  aet  intended  to  authorise 
agreemente  in  unlawful  restraint  of  trade 
and  tending  to  monopoly,  in  violation  of 
the  specific  terms  of  the  Sherman  law,  which 
is  broadly  designed  [236]  to  reach  all  com- 
binations in  unlawful  restraint  of  trade, 
and  tending,  because  of  the  agreements  or 
combinations  entered  into,  to  build  up  and 
perpetuate  monopolies. 

From  the  finding  of  facta  upon  which  the 
court  certified  the  question  decided  to  the 
court  of  appeals,  after  the  attempted  ref- 
ormation in  view  of  the  first  decision  of 
that  court,  it  appears  that  the  Publishers' 
Association  was  composed  of  probably  TS 
per  cent  ot  the  publishers  of  copyrighted 
and  uncopy righted  hooka  in  the  United 
Stetes,  and  that  the  Booksellers'  Associa- 
tion included  a  majority  of  tbe  booksellers 
throughout  the  United  Stetes;  that  the  As- 
sociations adopted  resolution!  and  made 
agreements  obligating  their  members  to 
sell  copyrighted  books  onlj*  to  those  who 
would  maintain  the  retail  price  of  such  net 
copyrighted  books,  and.  to  that  end,  that 
the  Associations  combined  and  co-operated 
with  the  effect  that  competition  in  such 
books  at  retail  was  almost  completely  de- 
stroyed. The  findings  further  show  that  the 
Associations  employed  various  methods  of 
ascertaining  whether  prices  of  net  copy- 
righted books  were  cut  and  whether  there 
was  competition  in  the  sale  thereof  at  re- 
tail, and  issued  cut-off  Uste,  so-called,  di- 
recting the  discontinuance  of  the  sale  of 
such  books  to  offenders,  and  that  tbe  plain- 
tiffs in  error,  who  had  failed  to  maintain 
net  prices  upon  copyrighted  books,  had 
been  put  upon  tbe  cut-off  liste,  and  were 
unable  to  secure  a  supply  of  such  books  in 
the  ordinary  course  of  business.  It  fur- 
ther appears  that  in  some  instances  deal- 
ers who  had  supplied  the  plaintiffs  in  error 
were  wholly  ruined  and  driven  out  of  busi- 
ness; that  the  Bo<^ellers'  Association 
widely  circulated  tbe  names  of  such  deal- 
ers, and  warned  others  to  avoid  their  late, 
and  that  various  circulars  were  issued  to 
tbe  trade  at  large  by  both  Associations, 
warning  all  persons  against  dealing  with 
the  plaintiffs  in  error  or  other  so-called 
price- cutters ;  that  after  the  reformation  of 
tiie  resolutions  and  agreemente  in  1004,  the 
Jit 

Digilized  by  Google 


236-237 


SUPREME  COURT  OF  THE  UNITED  STATES. 


AuociatioiiB  and  [S36]  their  inemben  con- 
tinued the  same  tuetbodi  aa  to  ascertaining 
the  aupplf  of  copjrigbted  books  ol  the  plain- 
tiffs in  error,  u  to  cut-off  lists  aod  circulars 
to  the  trade,  and  that,  although  in  1907 
the  resolution  of  the  Publiahera'  Associa- 
tion wna  modi  lied  so  that  the  "agreement" 
became  a  "recommendation,"  the  cut-off  liata 
were  still  issued,  with  plaintiff's  name 
thereon,  and  that  the  dealers  still  refused 
to  supply  plaintiffs  in  error  with  books  of 
any  kind.  And  it  also  appears  from  the 
finding  of  facts  that  the  members  of  the 
Associations  resided  in  and  carried  on  the 
business  of  selling  books  in  man;  different 
states,  and  purchsaed  books  from  persons 
in  many  states  other  than  the  one  in  which 
tfiey  resided  and  did  business ;  and  that  the 
rules,  r^ulations,  and  agreements  of  the 
Associations  were  enforced  against  all  pub- 
lishers and  dealers  in  books  throughout 
the  United  Btates,  whether  they  were  mem- 
bers of  either  Association  or  not,  and 
whether  they  purchased  books  in  one  state 
for  transportation  and  deliTery  in  another, 
OT    for   delivery    in    the   state   where   pnr- 

We  agree  with  the  court  of  appeals  in 
its  character  iiation  of  the  agreement  in- 
volved in  this  case,  about  which  there  seems 
to  have  been  no  difference  of  opinion,  ex- 
cept as  to  the  supposed  protection  of  the 
copyright  act.  It  manifestly  went  beyond 
any  fair  and  legal  agreement  to  protect 
prices  and  trade  as  among  the  parties  there- 
to, and  prevented,  as  the  court  of  appeals 
said,  when  dealing  with  uncopyrighted 
books,  the  sale  of  books  of  any  kind,  at  any 
price,  to  those  who  were  condemned  by  the 
terms  of  the  agreement,  aud  with  whom 
dealings  were  practically  prohibited.  We 
conclude,  therefore,  that  the  court  of  ap- 
peals erred  in  holding  that  the  agreement 
was  justified  by  the  copyright  act,  and  was 
not  within  the  denunciation  of  the  Sherman 
act,  and  in  denying,  for  that  reason  alone, 
the  right  of  the  plaintiffs  in  error  to  recover 
under  the  state  act  as  to  copyrighted  books. 

[237]  This  view  of  the  ease  rendera  it  un- 
necessary to  decide  whether  an  original  ac- 
tion can  be  maintained  in  the  state  courts, 
•eeking  an  injunction,  and  to  recover  dam- 
ages under  the  Sherman  law. 

Ai  the  Federal  question,  made  in  the 
manner  which  we  have  stated,  was,  in  our 
view,  wrongly  decided,  and  such  decision 
was  the  basis  of  the  judgment  in  the  state 
court,  the  judgment  of  that  court  must  be 
reversed.  Hurdock  v.  Uemphis,  £0  Wall. 
660,  034,  82  L.  ed.  420,  443. 

Judgment  reversed  and  case  remanded  to 
the  state  court  whence  it  came  for  further 
proceedings  not  inconsistent  with  this 
opiniot. 


(See  S.  C.  Reporter's  ed.  23T-244-) 


Bonds  —  of  public  contractor  —  extent 
of  obligatJoa  —  labor  and  materiMls. 

1.  The  work  of  quarrying  the  stone  and 
transporting  it  to  the  place  of  building  k 
breakwater  for  the  Federal  government  1» 
within  the  obligations  of  the  bond  of  tb* 
contractor  for  the  construction  of  the  break- 
water, executed  pursuant  to  the  act  vi 
August  13,  1894  (ES  Stat,  at  L.  278,  chap. 
2S0,  U.  8.  Comp.  SUt.  ISO),  p.  2623),  con- 
ditioned for  the  prompt  payment  by  him  t» 
all  persons  supplying  him  with  labor  or  ma- 
terials in  the  prosecution  of  the  work  pro- 

For  otbei'  ci 

ct.  leos.i 
AsBignment  —  what  constitutes. 

2.  The  practice  of  an  employer,  consented 
to  by  the  employees,  to  deduct  from  their 
wages  and  cradit  the  superintendent's  ac- 
count with  the  amount  of  advances  made  bf 
him  to  such  workmen,  amounts,  to  the  ex- 
tent of  such  deductions  as  are  approved  by 
the  employees,  to  an  assignment  to  th» 
superintendent  of  their  wage  claims. 

[For  other  cssei.  lee  AsilcnmcDt.   II.,  In  III- 


Bond  —  of  pvlillc  c 
Blve  demands. 

3.  Claiming  an  excessive  amount  under 
the  bond  of  a  public  contractor,  given  con- 
formably to  the  act  of  August  IS,  18B4,  t» 
protect  laborers  and  materialmen,  does  not 
defeat  the  right  to  enforce  the  bond  for  the- 
amount  fairly  due,  where  the  excessive  de- 
mand   was    not    wilfully    or    intentionallT' 

[For  other  cases,  see  Bonds,  I-  In  Digest  San. 
Ct.    1M8.J 

Laches  —  salt  on  bond  of  public  con- 

4.  A  delay  of  upwards  of  Bve  years  i» 
bringing  suit  on  the  bond  of  a  public  con- 
tractor,  given   conformably   to   the   act   of 


August  13,  iafl4,  for  the  protection  of  tabor- 
era  and  materialmen,  during  which  time  th» 
contractor  became  insolvent,  is  not  bvcI» 
laches   as  will   defeat   the  suit,   although 


Note. — On  the  nature  of  labor  or  mft> 
terials  which  will  support  an  ocUon  upon 
a  contractor's  bond — see  note  to  Standard 
Boiler  Works  v.  National  Sure^  Co.  4S- 
L.R.A.(N.S.)    162. 

As  to  laches  as  a  defense — see  notes  U>- 


L.RA..  248;  Coffey  t.  Emigb,  10  LJIA. 
126;  Pratt  t.  Carroll,  3  L.  ed.  U.  S.  «27[ 
Hammond  v.  Hopkins,  36  L.  ed.  U.  S.  135; 
Felix  V.  Patrick,  36  L.  ed.  U.  S.  T20;  and 
Abraham  v.  Ordway,  39  L.  ed.  U.  S-  1037. 
»1  V.  8. 
DiailizedbyGOO^^Ic 
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HopM  with  w«Dt  of  preriotu  demuid  or 
ioIIk  to  the  BUrrtj. 

ITot  olticr  OKI,  •■«  LlnlUIIOn  Of  Actlooi,  I. 
k,  Z,  la  Dlgrmt  Sup.  Ct  IMS.] 


JN  ERBOR  to  the  United  States  Circuit 
Court  of  Appcttb  for  the  Second  Circuit 
ta  nrifw  ■  jndgmnit  which  affirmed  a  judg- 
nnit  of  tb«  Circuit  Court  for  the  Southern 
Dirtriet  of  New  York,  in  favor  of  plaintilT 
li  ID  action  upon  the  bond  ol  a  public  eon- 
tnctor.    ARIrmed. 

See  MOW  caac  below.  111  C.  C.  A.  71,  180 
?ei339. 

Etatement  hj  Hr.  Justice  Day: 
Tbe  United  State*,  for  the  benefit  of 
Fnnk  P.  Bartlett,  brought  suit  in  the  cir- 
Nit  eonrt  of  the  United  Statea  for  the 
Mtrthem  diatrict  of  New  York  against  tbe 
pl«intiff  in  error,  ae  auret;  upon  a  bond 
(JTCD  pursuant  to  the  provisiona  of  an  act 
li  Coogreaa  (28  Stat,  at  L.  278,  chap.  S80, 
U.  B.  Coup.  Stat.  leOl,  p.  2523),  to  tbe 
(ffrct  that  any  person  or  persona  contract- 
lag  with  tbe  goveTDment  for  the  prosecu- 
lian  of  public  work  should  be  required  to 
(nrnisb  a  bond  conditioned  that  the  eon- 
trtrtor  or  contractors  would  "promptly 
nk>  payments  to  all  persons  supplying 
Ljn  or  them  labor  and  materials  in  the 
prosecution  of  the  work  provided  for  in 
neh  contract."  Upon  trial  a  verdict  was 
radered  in  his  favor,  and  judgment  entered 
iccordingly.  The  circuit  court  of  appeals 
br  the  second  circuit  affirmed  tbe  judg- 
Bent  (111  C.  C.  A.  71,  180  Fed.  330),  and 
this  writ  of  error  ia  brought  to  review  ita 
JndgmenL 

Tbe  record  shows:  The  United  SUtes 
foremment  cmtracted  with  one  l><Hiovan 
m  February  18,  1003,  for  the  construction 
of  a  breakwater  off  Point  Judith,  Bhode 
Itland,  it  being  provided  in  tbe  contract 
that  he  should  be  "responsible  for  and  pay 
ill  liabilities  incurred  i:i  the  prosecution  of 
lb«  work  for  labor  and  material."  Dono- 
van executed  a  bond  containing  the  obli- 
(atira  required  by  the  act,  with  tbe  plain- 
tiff in  error  as  surety.  Donovan  was 
associated  with  Hughes  &  Bangs,  and  it 
was  agreed  that  they  should  perform  the 
contract,  and  that  he  would  tnm  over  the 
IDTcrament's  estimates  to  them,  this  tact 
tdng  known  to  the  plalnttfT  in  error. 

An  arrangement  was  made  between 
Bnghea  Brothers  &  [239]  Bang*  and  Bart- 
Mt  that  he  should  engage  the  labor, 
•pen  tbe  quarry  sf  tbe  former,  lo- 
cated at  Hn^ti*"*  Head,  Connactlent, 
t*  I.,  ed. 


about  SO  mile*  from  the  breakwater, 
and  superintend  the  fumiahing  of  stone  for 
the  eoDitruction  of  the  breakwater.  Bart- 
lett was  alao  to  maintain  a  commissary  at 
the  quarry  from  which  the  men  might  be 
supplied  with  provisions  and  merchandise, 
an  account  to  be  kept  of  the  article*  pur- 
chased, and,  after  approval  by  tbe  men,  for- 
warded to  the  office  of  Hughes  Brother*  A 
Bangs,  wbo  would  deduct  the  amount  from 
the  wages  of  ths  laborer*,  thii  practice  be- 
ing with  their  consent,  and  credit  Bart- 
lett's  account. 

The  quarry  was  operated,  labor  being  em- 
ployed in  various  ways,  from  clearing  the 
surface  preparatory  to  blasting  to  loading 
tbe  stone  on  scows,  and  the  stone  was  trans- 
ported to  the  breakwater  and  there  depoait- 
ed  according  to  the  direction  of  a  govern- 
ment inspector.  All,  save  the  inspector  and 
a  few  of  the  more  skilled  workmen,  were 
provided  for  at  the  commissary,  and,  under 
the  arrangemeut  described,  the  amount  of 
their  purchase*  was  deducted  from  their 
wages  by  Hughes  Brother*  k  Bang*. 
Separate  account  was  kept  of  the  men  who 
were  actually  employed  at  the  breakwater, 
for  the  reason  that  Bartlett  had  to  wait 
for  them  to  come  back  to  procure  their  ap- 
proval of  hi*  charge*,  before  he  could  send 
in    hi*    statement   to    Hughes    Brothers    & 

The  contract  was  completed  November 
S,  1003,  and  on  December  22,  1003,  the  last 
retained  percentage  of  Ifi.ose.il  was  paid 
by  the  United  BUtea.  Hughes  Brothers  & 
Bangs  became  insolvent  in  1007  or  1S08. 
Suit  on  tbe  bond  waa  begun  June  4,  1900. 

Mr.  Elmannol  J.  Uyer*  argued  the  cause, 
and,  with  Messrs.  Leonidas  Dennis  and  Gor- 
don 8.  P.  Kleeberg,  filed  a  brief  for  plain- 
tiff in  error: 

Neither  the  act  of  Congress  nor  the  terms 
of  the  bond  warrant  a  recovery  for  prepara- 
tion tor  the  performance  of  the  contract. 

City  Trust.  S.  D.  k  Surety  Co,  v.  United 
States,  77  C.  C.  A.  307,  147  Fed.  167; 
United  Statea  use  of  Sabine  Jt  E.  T.  B.  Co, 
V.  Hyatt,  34  C.  C.  A.  **5,  B3  U.  S.  App. 
767,  02  Fed.  442;  United  States  use  of 
Thomas  Laughlin  Co.  v.  Morgan,  111  Fed.^ 
484;  United  Statea  use  of  Sica  v.  Kimptand, 
03  Fed.  406;  United  States  ex  rel.  McAllis- 
ter V.  Fidelity  ft  D.  Co.  86  App.  Div.  47B, 
S3  N.  Y.  Bupp.  762;  Philadelphia  v.  Malone, 
214  Pa.  06,  03  Atl.  63B;  Scbaghticoke  Pow- 
der Co.  T.  Greenwich  ft  J.  R.  Co.  183  N.  Y. 
306,  2  L.B.A.(N.B.)  288,  111  Am.  St.  Rep. 
751,  76  N.  E.  163,  B  Ann.  Ca*.  443;  Troy 
Public  Works  Co.  v.  Yonkers,  207  N.  Y.  BI, 
44  L.R-A.(N,S.)  311,  100  N.  E.  700;  Ken- 
nedy V.  Com.  1S2  Maaa.  480,  6S  N.  E.  828. 

No  assignment  of  ths  wagea  to  b«  there- 
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«ft«r  Mncd  waa  proved  MilBdent  to  Buat&in  8»v.  &  L,  Aua.  t.  Hewitt,  65  Or.  338,  IM 

ft   recovery   in   kq   Action   at   law,   but  tbc  Pac.  447. 

truiiactjoD  at  moet  constituted  only  an  Where  the  items  tor  wliich  a  lien  caa 
equitable  aaaignment,  enforceable  aa\y  in  be  claimed  are  inestricabl;  blended  and  in- 
equity, and  cognizable  at  law  only  after  it  termingled  with  items  lor  whicb  no  right 
bad  been  legally  completed  or  eatabtished.  or  lien  can  be  urged,  the  action  cannot  b* 

Ridings  T.  Johnson,  128  V.  S.  212,  217,  mainUined. 

32   L,   ed.   401,   4C2,   S   tiup.   Ct.   Rep.   72;  United  States  use  of  Sockland  Lake  Trap 

Pacific  Mut.  L.  Ins.  Co.  t.  Webb,  84  C.  C.  Roolc  Co.  v.  Conbliog,  68  U.  C.  A.  220,  136 

A.  803,  167  Fed.  ISO,  ]3  Ann.  Cas.  7G2i  Levi  Fed.  612;  Schulenourg  &  B.  Lumber  C«.  *. 

V.  Mathewa,  76  C.  C.  A.  122,  145  Fed.  164;  Striinple,  33  Mo.  App.  160. 

Be  Black,   138  App.   Uiv.   G64,   123   N.   Y.  The  creditor's  gross  lachea  and  delay  ik 

Supp.  371;  Hovey  T.  Elliott,  118  N.  ¥.  138,  presenting  bis   claim   against  the   sure^, 

22  M.  E.  476;  Union  Trust  Co.  V.  Bulkeley,  followed    by    the    withdrawal    of    reUiiMd 

80  C.  C.  A.  328,  150  Fed.  614.  percentagea  and  the  insoWenc^  of  the  prin< 

The  contractor's  bond  is  a  substitute  uu-  cipal,  bars  recovery, 

der  the  act  of   Congress  for   a  meehanics'  United  States  Fidelity  &  G.  Co.  v.  Golden 

lien  secured  by  a  statute  to  laborers  and  Pressed   t   Fire   Brick   Co.    (United   Statea 

materialmen.  Fidelity  ft  G.  Co.  v.  United  States)   ISl  U. 

TiUe  Guaranty  4  T.  Co.  v.  Puget  Sound  S.  418,  420,  48  L.  ed.  242,  246,  £4  Sup.  Ct. 

Engine  Works,  89  C.  C.  A.  613,   103   Fed.  Rep.   142;    United   Statea  use  «[  Heiae  t. 

174;  Title  Guaranty  ft  T.  Co.  t.  Crane  Co.  American  Bonding  ft  T.  Co.  89  Fed.  924. 

219   U.   5.   34,   66   L.   ed.   77,   31   Sup.   Ct.  'llie     admissions     nnd     declarations     of 

Rep.  140;   United  States  v.  Ansonia  Brass  Hughes  Brothers  ft  Bangs,  who  were  sub- 

ft  Copper  Co.  218  U.  S.  462,  471,  S4  L.  ed.  contractors   of   the   principal   in   the   bond, 

1107,   1114,   31   Sup.   Ct.   Rep.   49;    United  were     inadmiisible     and     incompetent     as 

8Ute*  ei  rel.  McAllister  v.  Fidelity  ft  D.  against  the  surety. 

Co.  86  App.  Div.  479,  83  N.  Y.  Supp.  752;  1   Greenl.   Ev.   g   187,   lOtb   ed.   note   1; 

Kennedy  v.  Com.  182  Mass.  481,  65  N.  £.  Hatch  v.  Elkins,  66  N.  Y.  400;  Rae  v.  Beach, 

828.  78  N.  Y.  188;   Wheeler  v.  State,  9  Heisk. 

A  claim  of  lien  for  a  wilfully  exaggerated  393;  White  v.  German  Nat.  Bank,  9  Heisk, 

and   unconscionable  amount   cannot  be   en-  476;   Bocard  v.  State,  79  Ind.  270;   Knott 

forced  against  the  owner  even  for  the  actual  v.  Peterson,  12S  Iowa,  407,  101  N.  W.  173; 

amount  that  may  be  due.  Lee  t.  Brown,  21   Kan.  468;   Howe  Mach. 

Lane   ft   B.   Co.   v.   Jones,   79   Ala.   1G3;  Co.   v.   Farrington,   16   Hun,  SSI;    Ayer   v. 

Camden  Iron  Works  r.  Camden,   BO  N.  J.  Getty,  46  Hun,  288. 

Eq.  214,  47  Atl.  220;  Utboft  v.  Gerhard,  42  Both   at   law   and   in   equity   a   claimant 

Mo.  App.  266;  Springer  Land  Asso.  v.  Ford,  will   not  be   beard   to  allege   that   he   was 

168  U.  S.  5]3,  42  L.  ed.  662,  18  Sup.  Ct.  ignorant  of  paymenta  made  to  him,  unless 

Rep.  170;  Marsh  v.  Mick,  169  111.  App.  407;  the  burden  of  proof  cast  upon  him  of  estab- 

Stubbs  v.  Clarinda,  C.  B.  ft  S.  W.  R.  Co.  lisbing  such  ignorance  is  fairly  met. 

62  Iowa,  280,  17  N,  W,  530,  65  Iowa,  613,  Lynch  v.  Cronan,  6  Gray,  531;  McPliersoB 

22  K.  W.  854;  J.  E.  Greiliok  Co.  v.  Taylor,  y.  Walton,  42  N.  J.  Eq.  282.  11   Atl.  21; 

143   Mich.   704,    107   K.   W.   712;    Grid   v.  Gibbe  v.  Hanchette,  SO  Mich.  637,  51  N.  W. 

Clark,  166  Mich.  611,  29  L.R.A.(X<iJS.)   306,  691;  Jones  v.  Keen,  116  Mass.  170. 

nnT  iTi  o  nr  .•■•  I  i.  J.  a  I*.  Chciney  argued  the  cause,  and,  with  Mr. 
261,  142  B.  W.  417;  Lynch  v.  Cronan,  6  „  n  ?.  j  m.^  u  ■  i  i-  j^ 
,,  -_,  ,  V  ,,,  ,,  ,i,  Henry  B.  Hammond,  Died  a  brief  for  de- 
Gray,  531;  Jones  v.  Keen,  115  Mass.  171;  ,     .  '  ,  , 

T^Tl''.    '«'""*"'ki'"   ""i  H    ,^v''?'  it  su?etr°-p.n7  "  liable,  under   ita 

11  Atl.  21;   Reeve  v.  Elmendorf,  38  N.  J.    ,    _.     .       ,'     „.!.„*   ,h.   i.i .   »i,„ 


L.  126;  Romanik  v.  Rapoport,  148  App.  Div. 


bond,   for   the  wages   of   the   laborers   who 


Li.  izo;  jKomsniK  v.  itapopon,  140  add.  uiv.  ,       ,    ,      ^l                _     _]    -_      h 

891.   132   N.  Y.   Bupp.   8B2?NicoI.i   Broa.  7«  ""P'^y*^   '°   *^^   ^"'"^        J\!^ 

Co.  V.   Van   Fridagh,  M   Or.   149,  31   Pac.  ?*••"  "'""necessary  for  the  complete  p«. 

288;   Bohn   Mfg.   Co.  v.  Keenan,   16  S.   D.  '"rn"*"'*  <>'  t^e  contract  of  Donovan  with 

377,  89  S.  W.  1009;  Robinson  v.  Brooks.  ">"  go'e"""*"*-                         ^         „       . 

31  Waah   flO,  71  Pac.  721.  Title  Guaranty  ft  T.  Co.  v.  Puget  Sound 

The  claim  in»l«  against  the  surety  is  m  Engine  Works,  89  C.  C.  A.  618,  163  Fed. 

groia,  BO  exorbitant,  and  so  unconscionable  ^^'  *fflfnied  in  219  U.  S.  24.  65  L.  ed.  72, 

M  to  defeat  any  and  aU  right  of  recovery.  31   Sup.  Ct.   Rep.   140;   United  States  use 

Industrial  ft  Oeneral  Trust  v.  Tod,   180  of  Bill  v.  American  Surety  Co.  200  U.  B. 

N.   Y.   226,   78   N.   E.   7;    Aeschlimann   V.  1S7,  60  L.  ed.  437,  26  Sup.  Ct.  Rep.^lOS; 

Presbyterian  Hospital,  165  N.  Y.  302,  80  American  Surety  Co.  v.  Lawrencerille  Ce- 

Am.  St.  Sep.  723,  fiO  N.  E.  148;  Equitable  ment  Co.  110  Fed.  717}  Iltk  Gaaranty  ft 
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T.  Co.  T.  Crane,  21B  U.  8.  34,  66  L.  ed.  77, 
31  Sup.  Ct.  Rep.  140. 

Tbe  Uboren  made  complete  legal  aaiign- 
Dcnti  of  their  wage*  claims  to  Bartlett. 

Se  Black,  138  App.  Div.  G6Z,  123  N.  Y. 
Sipp.  3T1. 

Ikrtlett  was  not  guilt;  of  fraud  upon  the 
Sucetf  Company  bj  bringing  suit  lor  more 
tluD  wu  loimd  by  the  jury  to  be  Jue  to 
Un. 

Pioneer  Min.  Co.  t.  DeUmotte,  108  C.  C. 
A.  K,  185  Fed.  7S2;  Bchmulbacb  t.  Cald- 
wtil.  ]]S  C.  C.  A.  650,  1S6  Fed.  28;  Kiogle 
T.  Wallace  Iron  Works,  140  N.  Y.  439,  44 
S.  E.  J75. 

itter  making  the  foregoing  statement. 
Dr.  Justice  Day  delivered  the  memoran- 
dum opinion  of  the  court: 

The  nature  of  liability  upon  bonds  given 
ID  pursuance  of  the  act  of  Congress  ban  l>een 
tbc  nibject  of  frequent  consideration  in  this 
OHiTt,  and  the  former  diacussions  and  con- 
(hiaioni  need  not  be  repeated  here.  United 
8Utcs  Fidelity  i  Q.  Co.  v.  Qolden  [243] 
Pressed  k  Fire  Brick  Co.  (United  SUtvs 
Fideii^  k  G.  Co.  t.  United  States)  191 
U.  6.  427,  48  L.  ed.  247,  24  Sup.  Ct.  Rep. 
14i|  United  SUtea  use  of  Hill  t.  American 
Surety  Co.  200  U.  S.  197,  50  L.  ed.  437. 
M  Sup.  Ct.  Rep.  168;  Mankin  v.  United 
Slates.  215  U.  S.  533,  64  L.  ed.  3IS,  30 
Sup.   a.   Rep.    174. 

The  first  contention  of  the  plaintiff  in 
error  is  that  the  work  done  at  the  quarry 
and  the  hauling  and  delivering  of  stone 
st  the  breakwater,  or,  at  least,  certain  parts 
of  such  work,  are  not  within  tlie  terms  of 
tlw  contract  and  bond,  as  work  done  or 
material  furnished  in  the  prosecution  of 
Ibe  work  provided  for  in  the  contract.  Tbia 
ttntention  was  rejected  by  the  court  below, 
sod  we  think  properly.  The  object  of  tlie 
emtract  was  to  put  the  stone  in  place. 
auch  ol  it  being  merely  dropped  into  the 
water,  with  a  view  to  tbe  construction  of 
the  breaiiWBter.  To  accomplish  this  pur- 
pose it  waa,  of  course,  necessary  to  have 
the  material  taken  from  the  quarry,  using 
tools  and  labor  for  that  purpose,  and  trans- 
ported to  the  location  of  the  breakwater, 
aad  there  depoaited.  This  material  could 
Mt  b«  had  immediately  at  the  breakwater, 
sad  bids  were  required  to  show  samples  of 
stone  and  names  and  locations  of  quarries 
to  be  used  as  tbe  source  of  supply.  The 
work  involved  in  the  claim  here  made  was 
an  necessary  to  tha  performance  of  the 
eontraet,  and  in  our  view  comes  clearly 
within  tite  cla*«  of  labor  accounts  tbe  satis- 
■t  L.  ed. 


faction  of  which  it  was  the  purpose  of  tiie 
act  of  Congress  to  secure  by  a  proper  bond. 
It  is  next  contended  that  the  laborers 
had  not  assigned  their  claims  to  Bartlett 
in  such  way  aa  to  give  him  any  more  than 
an  equitable  right  thereto,  and  had  not 
clothed  him  with  the  legal  right  to  maintain 
on  action  at  law  upon  the  bond.  But  wtf 
think  that  tbe  testimony  discloses  that  so 
much  of  the  laborers'  wages  as  were  neces- 
sary to  satisfy  Rartletfa  advances  were  as- 
signed to  him  with  their  consent,  and  de- 
ductions to  that  extent  made  from  such 
wages  with  their  approval  in  aucb  wise  as 
to  consummate  the  assignment. 

It  is  next  urged  that  in  making  tbe 
claim  for  an  excessive  [244]  amount  there 
waa  such  gross  fraud  that  no  recovery  can  he 
had  in  the  case.  It  is  sought  to  hring  tliis 
contention  within  that  class  of  cases  which 
liave  held  that  mechanics*  liens,  when  wil- 
fully and  intentionally  made,  for  an  amount 
in  excess  of  that  fairly  due,  cannot  he  en- 
forced for  any  aum.  We  do  not  think 
tbe  record  diaplays  a  case  of  that  character. 
It  appears  that  some  of  tbe  books  of  Bart- 
lett, left  in  a  building  at  the  quarry,  had 
been  destroyed,  and  that  efforts  were  made 
to  obtain  the  amount  of  payments  from 
other  sources.  At  the  trial  it  appeared 
that  the  credits  to  be  inade  upon  the  ac- 
count were  contained  upon  certain  cards 
which  were  in  the  posseasion  of  counsel 
for  the  plaintiff  in  error.  Upon  produc- 
tion at  the  trial  they  were  admitted  and 
accepted  as  containing  proper  credits  to  be 
made  upon  the  account,  and  the  judge 
charged  the  jury  that  the  credits  shown  on 
the  cards  should  be  made  the  basis  of  cal- 
culations by  the  jury,  if  they  found,  under 
the  facts  slionn,  that  any  statement  of 
the  account  was  required,  and  tlie  verdict 
was  rendered  accordingly. 

As  to  the  contention  that  the  aui'.  of 
defendant  in  error,  in  view  of  the  delay 
in  bringing  it  and  want  of  previous  demand 
or  notice  to  the  aurety,  shows  groas  laches, 
we  agree  with  tlie  circuit  court  of  appeals 
that  the  record  does  not  diacloae  any  such 
laches  or  change  of  relation  affecting  the 
rights  of  the  surety  as. would  relieve  it  of 
liability.  Nor  do  we  think  there  waa  such 
confusion  of  accounts  or  error  in  tbe  ad- 
miBsioQ  of  testimony  as  to  require  a  re- 
It  therefore  follows  that  the  judgment  of 
the  Circuit  Court  of  Appeals,  alTirming  tbe 
judgment  of  tbe  Circuit  Court,  must  be 
affirmsd. 


by  Google 


SUPREME  (X>URT  OF  THE  UNITED  STATES. 


[8451  YAZOO  *  MISSISSIPPI  VALLEY 
RAILROAD  COMPANY,  Etienne  Gele,  et 
aL,  PlflB.  in  Err., 

MRS.  ANNIE  E.  BREWER. 

(See  S.  C.  Reporter's  ed.  H&~U».) 

Error  to  state  coart  —  deelsloD  on  non- 
Federal  gronnd. 

A  decision  of  a.  atat^  court  adverse  to  the 
defense,  in  a  suit  over  the  title  to  real 
property,  of  tbe  two  jears'  limitation  "from 
the  time  the  cause  of  action  accrued  for  or 
against"  an  assignee  in  tiankruptcf,  pre- 
scribed fay  V.  S.  Rev.  Stat,  g  605T,  for  suits 
between  the  assignee  and  a  person  claiming 
an  adverse  interest  touching  any  property 
or  rights  of  property  transferable  to,  or 
vested  in,  such  assignee,  rests  upon  a  non- 
Federal  ground  so  as  to  exclude  the  appel- 
late jurisdiction  of  tbe  Federal  Supreme 
Court,  wbere  such  decision  was  based  u^on 
the  theory  that  because  the  adverse  claim- 
ants, or  those  under  whom  they  claimed, 
were  not  in  possession  of  the  land  when  the 
assignee  in  Bankruptcy  was  appointed,  no 
cause  of  action  to  recover  the  land  had 
then  accrued. 
[Tor  otber  cniea,  lee  Appeal  and  Error,  1465- 

1528,  in  DI(eaC  gup.  Ct.   IGOa.] 


IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Louisiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Civil  Dis- 
trict Court  tor  the  Parish  of  Orleans,  in 
that  state,  in  favor  of  plaintiff  in  a  suit 
to  establish  title  to  real  property.  Dii- 
missed  for  want  of  jurisdiction. 

See  same  case  below,  128  La.  644,  54  So. 
087. 

The  facts  are  stated  In  the  opinion. 

NOTK. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
WesUm  Land  Co.  37  L.  ed.  U.  S.  SHT; 
Be  Buchanan,  30  L.  ed.  U.  S.  884;  and 
Kipley  v.  Illinois,  42  L.  cd.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  he  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  fay  writ 
of  error  to  those  courts— aae  note  to  Apex 
Transp.  Co.  v.  Garbade,  02  L.R.A.  613. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  caae  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States — 
see  note  to  Mutual  L.  Ina.  Co.  v.  McQrew, 
B3  LJt.A.  33. 

On  error  to  state  court  in  cases  involving 
land  titles — see  note  to  O'Conor  v.  Texas, 
SO  L.  ed.  U.  S.  1120. 
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Mr.  Benjamin  Ory  argued  the  eaua^ 
and,  with  Mesars.  Hunter  C.  Leake,  Ouatava- 
Lemle,  Cbarlea  N.  Burcb,  and  H.  D.  UinoTr 
Sled  a  brief  for  plaintiSa  in  error. 

Mr.  Honte  iS.  Lemann  argued  tlie  eana^ 
and,  with  Mr.  J.  Blanc  Monroe,  filed  a  brkf 
for  defendant  in  error, 

Mr.  Justice  Day  delivered  the  opioioa 
of  the  court: 

This  is  a  suit  by  Mrs.  Annie  E.  Brewer 
as  plaintiff,  now  defendant  in  error,  brought 
in  the  civil  district  court  for  tbe  parish  <^ 
Orleans,  in  the  state  of  Louisiana,  againat- 
[246]  the  Yazoo  ft  Missiuippi  Valley  Rail- 
road Company,  one  of  tbe  plaintiffs  in  erm, 
to  establish  title  to  a  certain  portion  of  thr 
square  o{  ground  known  as  square  Ha. 
160  in  the  diy  of  New  Orleans.  The  dis- 
trict conrt  decided  the  case  in  favor  of 
Mra.  Brewer,  and  the  judgment  was  affirmed 
upon  appeal  to  the  supreme  court  of  Louisi- 
ana (128  La.  544,  S4  So.  987],  and  tbe  caa» 
is  brought  here. 

Both  parties  claim  title  under  one  Henry 
Parish,  who  in  1848  appears  to  have  been 
the  owner  of  the  land.  He  died  in  New 
York,  and  on  December  IT,  1857,  his  will 
was  there  admitted  to  probate.  By  the 
will,  tbe  square  in  controversy  passed  to 
Peter  Conrey  in  trust  for  the  benefit  of  on* 
Henry  Pariah  Conrey,  with  directions  tbat 
it  should  be  conveyed  to  him.  In  December, 
1859,  Henry  Parish  Conrey  died,  and  hia 
succession  was  opened  in  the  second  dia- 
triet  court  for  tlie  Paruh  of  Orleans.  In- 
ventory was  taken,  including  tbe  proper^ 
now  in  queation,  and  on  June  9,  1800, 
James  Qrimshaw,  as  administrator,  exe- 
cuted a  notarial  act  conveying  the  property 
to  George  Brewer.  On  December  29,  1878, 
George  Brewer  was  adjudged  a  bankrupt, 
and  on  January  16,  187B,  hla  estate,,  real 
and  personal,  was  conveyed  to  Charles  H. 
Reed,  aa  assignee,  who,  on  November  2S, 
1878,  by  order  of  court,  conveyed  the  prop- 
erty to  Mrs.  Annie  E.  Brewer,  plaintiff  b»- 
low.  This  is  the  title  upon  which  Mn. 
Brewer  relied. 

The  defendants  claimed  title  from  tlM 
fact  tbat  Daniel  Parish  on  April  11,  1868, 
appearing  as  a  resident  of  the  stata  of  Naw 
York,  presented  a  petition  to  the  second 
district  conrt  of  the  pariah  of  Orleans,  al- 
leging that  tbe  will  of  Henry  Pariah  had 
been  admitted  to  probate  in  that  state,  and 
that  he  bad  qualified  as  one  of  the  ezeen- 
tors,  and  submitted  an  exemplified  eojty  of 
the  will  and  of  the  proceedings,  and  prayad 
that  the  will  be  executed,  which  was  ac- 
cordingly done.  The  executor,  under  an  or- 
der of  sale,  [K«T]  on  April  25,  1871,  «0D- 
veyed  the  property  in  qnestion  to  H.  O. 
,--        111  V.  B. 
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Bnuber.  On  jBDUsrj  16,  1878,  Boucher 
wld  to  George  W.  Babeodc,  a,oA  oa  Septem- 
ber S,  1898,  tbe  widow  and  hdra  of  Bab- 
40^  Kild  to  Benjamin  Becurt,  and  on  March 
n,  1S97,  Reeuii  lold  to  William  Laferriere, 
Menne  Qele,  and  Jean  Mario  Qele,  and 
-Snm  but  naroed  on  November  22,  ISDS, 
mU  a  portion  of  .square  150  to  the  rail- 
road emnpany. 

For  reasons  dependent  upon  the  law  of 
the  state,  which  we  need  not  now  recite, 
ttt  anpreme  court  ol  Louiaiana  held  that 
Hw  property  had  vested  in  Henr;  Pariah 
'Coarey,  and  that  aubsequently,  by  the  vari- 
'CU  means  stated,  had  passed  to  the  present 
'MtBdant  in  error,  plaintifT  below.  It  also 
beld  that  the  title  of  the  railroad  compauy 
«u  fatally  defective  for  reasons  resting 
iipi»  state  law,  which  are  Bet  forth  in  the 
^liiiiott. 

It  is  ciHitended  by  the  plaintiS  in  error 
Ihat  the  record  presents  a  question  decided 
is  the  supreme  court  of  the  state  in  such 
Burner  as  to  deny  rights  asserted  io  that 
•oiDrt  under  a  statute  of  the  United  States, 
nil  contention  rests  upon  the  prescrip- 
tioQ  claimed  by  Laferriere  and  the  Geles, 
warrautors  of  the  railroad  company  (the 
niioos  warrantors  in  title  having  been 
■ads  parties  to  the  suit),  which  is  said 
to  arise  under  S  BOS?  of  the  Hevised  Stat- 
vtes  of  the  United  States,,  which  reads  as 
Mows: 

"No  cnit,  either  at  law  or  in  equity,  shall 
le  maintainable  in  any  court  between  an 
aiMgnee  in  bankruptcy  and  a  person  claim- 
isg  an  adverse  interest,  touching  any 
property  or  rights  of  property  transferable 
ioor  vested'in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the 
anse  of  action  accrued  for  or  against  such 
Msignee.  And  this  provision  shall  not  in 
aiy  case  revive  a  right  of  action  barred 
at  the  time  when  an  assignee  is  appointed." 

Tlie  plaintiff  in  error  insists  that  under 
this  statute  the  alleged  right  of  action  of 
Un.  Brewer  was  barred,  and  [S48]  that 
tbis  defense  should  have  been  available 
When  invoked  in  the  state  court. 

^le  object  of  the  statute  is  manifest  and 
its  purposes  are  kindred  to  other  statu- 
lory  provisions  looking  to  a  speedy  settle- 
isait  «f  estates  in  bankruptcy.  The  sec- 
UoD  was  before  this  court  in  Dushnne  v. 
B<»ll,  191  U.  S.  613,  40  L.  ed.  781,  IB  Sup. 
CL  Rep.  637,  and  it  was  there  held  that 
it  spplied  "only  to  sulfa  growing  out  of  dis- 
pntes  in  respect  of  property  sod  of  rights 
of  property  of  the  bankrupt  which  came  to 
the  hands  of  the  assignee,  in  which  adverse 
claims  existed  while  in  the  hands  of  the 
tsnkrupt  and  before  assignment."  This 
eoBitmction  of  the  act  was  adhered  to 
is  Hsnmond  v.  Whittredge,  204  U.  S.  G3S, 


!  GSO,  61  L.  ed.  606,  612,  27  Sup.  CL  Rep. 
306.  It  therefore  follows  that  in  order  to 
have  barred  the  cause  of  action  asserted  by 
Mrs.  Brewer  in  the  present  case,  an  adverse 
claim  in  fsvor  of  the  plaintiffs  in  error 
must  have  existed  while  the  property  was 
in  the  hands  of  the  bankrupt,  and  before 
assignment.  It  is  the  contention  of  the 
plaintiffs  in  error  that  the  claim  existed  as 
against  George  Brewer,  the  bankrupt,  and 
as  against  the  assignee  as  soon  as  he  was 
appointed,  growing  out  of  the  adverse  title 
recorded  by  Boucher  and  Bsbcock  in  1B71 
and  1872.  But  this  view  was  rejected  by 
the  supreme  court  of  Louisiana,  and,  deal- 
ing with  the  prescription  claimed  for  the 
warrantors  because  of  |  6067,  that  court 
said   (p.  557); 

"The  provision  of  law  thus  invited  ap- 
plies, in  terms,  to  causes  of  action  which 
have  accrued  'tor  or  against  auch  assignee,' 
but  not  to  causes  of  action  which  arise  be- 
tween persons  who  purchase  property  from 
an  assignee  and  other  persons,  long  after 
such  purchases,  and  long  after  tiie  assignee 
boa  become  functut  officio;  and  it  does  not 
apply  to  this  case,  because,  in  January, 
1870,  when  Reed  was  appointed  assignee 
in  bankruptcy  of  Brewer,  the  cause  of  ac- 
tion here  sued  on  did  not  exist,  since  neither 
the  defendant  nor  any  of  its  authors  pre- 
tended at  that  time  to  be  in  possession  of 
the  land  here  claimed,  or  had  ever  done  any- 
thing [X49]  to  interfere  with  the  construct- 
ive possession  following  the  authentic  act 
by  which  Brewer  acquired  hia  title." 

Citing  other  decisions  of  the  supreme 
court  of  Louisiana  the  learned  counsel  for 
the  plaintiffs  in  error  contends  that  the  law 
is  otherwise, — a  contention  which  is  re- 
sisted with  vigor  by  the  learned  counsel 
for  the  defendant  in  error.  The  decision 
of  the  supreme  court  of  Louisiana'  in  this 
case  upon  a  question  of  Louisiana  law  is 
conclusive  upon  this  court.  The  supreme 
court  of  Louisiana  held  that  no  cause 
of  action  existed  when  Reed  was  ap- 
pointed assignee  in  bankruptcy,  and  that 
neither  the  defendant  nor  any  of  Ila 
authors  had  made  any  pretense  of  posses- 
sion of  the  land  in  controversy,  nor  had 
they  done  anything  to  interfere  with  the 
constructive  possession  following  the  act 
by  which  Brewer  acquired  title.  When  the 
cause  of  action  accrued  to  recover  the  land 
was  a  question  of  state  law,  not  depending 
upon  the  Federal  statute.  In  deciding  that 
no  cause  of  action  had  accrued  to  Brewer, 
available  to  the  assignee,  because  the  plain- 
tiffs in  error,  or  those  under  whom  they 
claimed,  were  not  in  possession  of  the  Isnd, 
the  court  rested  its  decision  wholly  upon 
state  law.  The  disposition  lA  this  ques- 
tion by  the  state  court  in  tbe  manner  we 
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hkve  Btattd  controlled  the  decision  of  the 
case,  and  was  luDicimtly  broad  to  support 
the  judgment  without  involving  the  denial 
of  any  Federal  right  asaerted  by  the  plain- 
tiff in  error.  Waters-Fierce  Oil  Co.  v. 
Texas,  212  U.  S.  112,  119,  63  L.  ed.  431, 
433,  Zl>  Sap.  Ct.  Rep.  227. 

It  followH  that  the  writ  of  error  must  be 
dismissed. 


IKSO]  THOMAS  R.  MARSHALL,  as  Gov- 
ernor of  the  State  of  Indiana,  et  al.,  PIITr. 
in  Err., 


JOHN  T.  DYE. 
..  C.  Reporter'*  ed.  250-26&.) 


state  conrt  —  parties  —  snb- 


1.  The  present  metubers  of  the  state  board 
of  election  commissioneri  which,  under  2 
BurnR'a  Ann.  StaL  (Ind.)  1009,  g  6B97,  is 
A  continuing  board,  will  be  subatituted  on 
notion  as  plaintiffs  in  error  on  a  writ  of 
error  from  the  Federal  Supreme  Court  to 
review  a  judgment  of  a  state  court,  entered 
against  their  predecessors  as  composing 
such  board,  and  their  bucccsbotb  in  omce. 
[For  other  ciEa.  we  Appeal  and  Error.  IV.  b. 

6;    IV.   e;   Abatement,   II.  d.   In  Dlgeat  Sup. 
Ct.   1008.1 
Error  to  state  (xiurt  —  Federal  qaestlon 
— republican  rorm  of  government. 

2.  The  contention  that  the  judgment  be- 
low contravened  U.  S.  Const,  art.  4,  g  4, 
which  provides  that  the  United  States  shall 
guarantee  to  every  state  in  the  Union  a 
republican  form  of  government,  presents  no 
justiciable  controversy  concerning  which  the 
judgment  of  a  state  court  is  reviewable  in 
the  Federal  Supreme  Court  upon  writ  of 
error,  since  such  provision  depends  for  en- 
forcement upon  political  and  governmental 
action  through  powers  conferred  upon  Con- 


Error  to  state  couK  —  who  may  raise 
Federal  quesiion  —  olllcera. 

3.  Members  of  a  state  board  of  election 
commiseioners  and  the  Secretary  of  State 
have  no  such  personal  interest  aa  entitles 
them  to  a  writ  ot  error  from  the  Federal 


e  Court  to  r 


judgment  ol  » 
state  court  enjoining  them,  as  officer*  at 
the  state,  from  taking  steps  to  submit  * 
proposed  Constitution  to  the  electors  be- 
cause, in  the  court's  judgment,  the  l^ia- 
lative  act  requiring  audi  submission  tio* 
lates  the  staU  Constitution, 
[For  otber  cshl  we  Appeal  ind  Error,  2088, 
20B9.  Id  Digest  S—    ''i^'^"  ■ 
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[No.  401.] 

Argued  October  23,  1B13.    Decided  Decsm- 
ber  1,  1B13. 

IN  ERROR  to  the  Supreme  Court  of  th» 
State  of  Indiana  to  review  a  decr«» 
which  affirmed  a  decree  of  the  Circuit 
Court  of  Marion  County,  in  that  state,  en- 
joining certain  state  officers  from  taking 
steps  to  submit  a  proposed  Constitution  t» 
the  electors.  Diamissed  for  want  of  jurift* 
diction. 

See  same  case  below,  —  Ind.  — ,  00  N. 
E.  1. 

The  facts  are  stated  in  the  opinion. 

Meaara.  Frank  S-  Boby,  and  Dan  W. 
Slmtns  argued  the  cause,  and,  with  Hr. 
Thomaa  M.  Honan,  Attorney  General  of 
Indiana,  and  Messrs.  James  E.  McCuUough 
and  Ward  H.  Watson,  filed  a  brief  for  plain- 
tiffa  in   error: 

While  the  suit  waa  originally  begun 
against  the  plaintifTs  in  error  aa  officers  of 
the  state  of  Indiana,  it  waa  in  effect  a  auit 
against  the  oflice  and  against  the  people  of 
the  state  represented  by  the  plaintiffs  in 
error.  It  therefore  is  one  of  those  pro- 
ceedings which  may  be  commenced  with  one 
set  of  officers  and  terminated  with  another 
act,  the  latter  being  bound  by  the  judgment. 

Thompson  v.  United  Statea,  103  U.  8. 
480,  20  L.  od.  621 ;  Pittsburgh,  Ft-  W.  ft  0. 
R.  Co.  V.  Martin,  53  Ohio  St.  389,  41  N.  B. 
090;  Hinea  v.  SUhl,  79  Kan.  88,  20  L.R.A. 
(N.S.)  1118,  131  Am.  St  Rep.  2B0,  08  Pa«. 
273,  IT  Ann.  Caa.  29S. 

The  governor  and  his  associates  have  au- 
thority to  meet  litigation  and  continue  it 
to  a  final  conclusion;  otherwise,  any  kind 
of  a  judgment  by  any  kind  of  a  court,  is 


Note. — On  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts— see  note  to  Martin 
V.  Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  287 ;  Re 
Buchanan,  39  L.  ed.  U.  S.  884;  and  Kipley 
V.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  hy  writ 
of  error  to  those  courta — aee  note  to  Apex 
Tranap.    Co.    v.    Garbade,    62    L.R^.    513. 

On  bow  and  when  questions  must  l>e 
tailed  and  decided  In  a  state  court  in 
S0» 


order  to  make  a  case  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States — see  note  to  Mutual  L.  Ins.  Go.  t. 
McGrew,  03  LJt.A.  33. 

On  the  practice  and  procedure  govern* 
ing  the  transfer  of  causes  to  the  Federal 
Supreme  Court  on  writ  of  error  or  appeal 
—see  note  to  Wedding  v.  Meyler,  66  L.R.A. 
N33. 

On  narties  to  appellate  proceedings  in 
Federal  Supreme  Court — see  note  to  Ama- 
deo  V.  Northern  Asaur,  Co.  60  L.  ed.  U. 
S.  723. 
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Uf  kind  «f  K  CMC,  would  result  In  peniut- 
mbUj  prerenting  th«  Iftwa  being  enforced. 

Normcti  T.  Kentucky  tid.  of  llAnkgers,  93 
^.  637,  18  LJt^.  561,  20  B.  W.  901; 
Bvbour,  Pcrtie*  la  Law  &  Eq.  p.  100. 

Uiun.  Thomas  M.  Honan,  Junes  E. 
HcCuIlough,  Frank  B.  Roby,  Ward  H.  Wat- 
Ho,  W.  V.  Stuart,  E.  P.  Hammond,  Dan  W. 
Simms,  Sol.  H.  Esarej,  and  Eliaa  D.  Bab- 
bniy  atao  ftled  a  brief  for  plaintiKs  Id  er- 

Ur.  Addison  C.  Harris  argued  the  cause, 
iDd,  with  Mr.  Ralph  Kane,  filed  a  brief  for 
WtDdant  in  error: 

Tbe  plaintiffs  In  error  bare  no  personal 
bttrest  and  have  not  been  hurt. 

Smith  T.  Indiana,  191  U.  S.  ISS,  148, 
«  L  <d.  125,  lee,  24  Sup.  Ct.  Sep.  Bl ; 
Biuton  County  Ct.  v.  West  Virginia,  EOS 
U.  S.  192,  fii!  L.  ed.  460,  28  Sup.  Ct.  Rep. 
HE. 

Hie  mere  averment  of  a  Federal  question 
h  not  enough  to  give  this  court  jurisdiction 
orer  the  judgment  of  a  state  court.  A  bare 
ifennent  of  a  Federal  question  is  not  suf- 
Itient.  There  must  be  a  real,  and  not  a 
Irtitioiis,  Federal  question  apparent  upon 
tlw  record  in  order  to  confer  jurisdiction. 

Hwnblin  v.  Western  I^nd  Co.  147  V.  S. 
Ul,  532,  37  L.  ed.  207,  26S,  13  Sup.  Ct. 
Brp.  353;  New  Orleans  v.  New  Orleans 
Aiterworks  Co.  142  V.  S.  79,  87,  SS  L.  ed. 
HI,  940,  12  Sup.  Ct.  Rep.  142. 

This  is  now  a  moot  case,  and  should  be 
Umissed. 

Mills  V.  Green,  169  U.  S.  651,  053,  40 
L  ed.  293,  294,  16  Sup.  Ct.  Rep.  132; 
Fennajlvania  v.  Wheeling  A  B.  Bridge  Co. 
)S  How.  421,  16  L.  ed.  436;  Califorria  v. 
San  Pablo  A  T.  R.  Co.  149  V.  B.  308,  314, 
17  L.  ed.  747,  748,  13  Sup.  Ct.  Sep.  870; 
New  Orleans  Flour  Inipectors  v.  Ulover, 
m  V.  S.  170,  40  L.  ed.  382,  10  Sup.  Ct 
Stp.  321;  Jones  t.  Montague,  194  U.  B. 
147.  161.  48  L.  ed.  913,  914,  24  Bup.  Ct. 
Itip.  CUl;  Tenneesee  v.  Condon,  189  U.  B. 
U,  47  L.  ed.  709,  23  Bup.  Ct.  Sep.  679; 
Kichardson  v.  McChesnej,  218  tJ.  S.  487, 
54  L.  ed.  1121,  31  Bup.  Ct.  Sep.  43. 

Ur.  JnsUee  Day  delivered  the  opinion 
ef  tbe  court: 

The  oase  originated  in  a  complaint  filed 
ia  tbe  circuit  court  of  Mariut  county,  In- 
diana, by  John  T.  I^,  io  which  be  allied 
that  be  brought  the  suit  for  himself  and 
other  electors  and  taxpayers  of  the  state 
tf  Indiana,  tbe  object  of  the  suit  being  to 
rnjoin  the  defendants,  Thomaa  R.  Marshall, 
governor.  Muter  M.  Baebclder,  and  Charles 
0.  Boemler,  jointly  composing  the  state  '■ 
board  of  election  commissioners,  and  Lew  I 
0.  Ellingham,  aecretafy  of  atate,  from  tak- ' 
•B  lb  ed. 


ing  the  steps  required  by  statute  to  certify 
and  transmit  to  tbe  clerks  of  tbe  aeveral 
counties  in  the  [XS6]  state  a  new  Consti- 
tution proposed  by  the  legislature  of  the 
state,  and  from  printing  and  publishing  a 
statement  to  be  printed  upon  the  ballots  in 
such  manner  that  the  electors  might  indicate- 
their  choice  as  to  sueli  new  Constitution. 
Upon  trial  in  the  circuit  court,  an  injunc- 
tion was  granted.  Upon  appeal  to  the  su- 
preme court  of  the  state  of  Indiana  the 
judgment  of  the  circuit  court  was  affirmed, 
9S  N.  E.  1.  The  case  was  then  brought 
here  by  writ  ol  error. 

A  motion  was  filed  in  this  court  on  Bep- 
tember  24,  1913,  accompanied  by  an  affi- 
davit, stating  tbe  death  of  John  T.  Dye, 
defendant  in  error,  and  the  appointment  of 
Hugh  Dougherty  as  bis  executor,  and  his 
qualification  as  eucb,  in  compliance  with 
the  laws  of  tbe  state  of  Indiana,  and  ask- 
ing that  he  tie  permitted  to  appear  and 
defend   aa  such  executor,   which   motion   is 

There  was  also  submitted  on  October  14, 
1913,  a  motion  to  substitute  Samuel  M. 
Ralston,  governor,  and  Will  H.  Thompson 
and  John  E.  Hollett,  members  of  the  state 
board  of  election  eommissionera,  of  tbe 
state  of  Indiana,  as  plaintiffs  in  error.  As 
the  judgment  in  this  case  was  sgsinat  tbe 
defendants  Thomas  S.  Marshall,  Muter  M. 
Bachelder,  and  Charles  O.  Roemler,  com- 
posing tbe  state  board  of  election  commis- 
sioners, and  their  successors  in  offlce,  and 
as  such  board  is  a  continuing  board 
(g  SS&7,  2  Burns's  Anno.  Stat.  [Ind.l 
1908),  notwithstanding  its  change  of  per- 
sonnel, this  motion  is  within  the  principle 
Uid  down  in  Murphy  v.  UtUr,  186  U.  S. 
06,  46  L.  ed.  1070,  22  Sup.  Ct.  Sep.  770, 
and  is  granted.  See  also  Sicliardson  v. 
McChesney,  218  U.  S.  487,  492,  493,  54  L. 
ed.  1121,  1122,  31  Bup.  Ct.  Sep.  43.  Lew 
Q.  Ellinghsm,  secretary  of  state,  is  one  of 
the  plaintiffs  in  error,  and  the  judgment 
sought  to  be  reviewed  ran  against  him  aa 
such  secretary  of  state,  and  he  still  occu- 
pies that  office. 

The  sUtute  (Acts  of  1911,  p.  205)  under 
which  it  was  proposed  to  submit  the  new 
Constitution  of  the  state  provided  for  its- 
submission  at  the  general  election  in  [266] 
November,  1912,  and  required  the  election 
ofGcials  and  other  officers  to  perform  like' 
duties  to  those  required  at  general  elec- 
tions, with  a  view  to  the  submission  of 
such  questions.  The  supreme  court  sus- 
tained the  contention  that  the  act  was  void 
under  the  state  Constitution,  holding  in 
substance  that  tbe  act  of  1911  was  uncon- 
stitutional for  want  of  authority  in  the- 
l^alatnre  to  submit  an  entira  Constitu- 
tion to  the  electors  of  the  state  for  adop- 
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tion  or  rejection,  mail  that.  If  the  liutru- 
ment  could  be  coiutrued  to  be  «  series  of 
unendmeiiti,  it  eoald  not  be  submitted 
■ncli  for  the  rctaon  that  article  IS  of  the 
Conatitatioii  of  th»  state  requires  that  all 
amendments  to  the  state  CoDstitution  eball, 
■before  being  sulnnitted  to  the  elector*, 
oeive  the   approval   of  two   general  mat 
bliea,  which  vas  not  the   caae  here,  and 
that  artiele  10  further  provides  that  while 
an  amendment  or  amendments  to  the  Con- 
stitution, which  have  been  agreed  upon  bj 
one  general  aHSembly,  are  awaiting  the  ac- 
tion of  a  succeeding  general  aasemblj  or  of 
the  electors,  do  additional  amendmeni' 
amendments  ahali  be  proposed,  and  that,  as 
a  matter  of  fact,  anothur  amendment  i 
sUll  awaiting  the  action  of  the  electors. 

The  contention  mainly  urged  bj  the 
plaintiffs  in  error  of  tbe  denial  of  Federal 
rights  is  that  the  judgment  below  is  in 
contravention  of  article  4,  S  i,  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vides that  the  United  States  shall  guar- 
antee to  ever;  state  in  tbe  Union  a  re- 
publican form  of  government.  In  Pacific 
States  Teleph.  k  Teleg.  Co.  v.  Or^on,  223 
U.  S.  IIB,  66  L.  ed.  377,  32  Sup.  Ct.  Rep. 
224,  this  court  bed  to  consider  the  nature 
and  character  of  that  section,  and  held  that 
it  depended  for  enforcement  upon  political 
and  governmental  action  through  powers 
conferred  upon  tbe  Congress  of  the  United 
States.  The  full  treatment  of  the  subject 
in  that  case  renders  further  consideration 
of  that  question  nnnecesaary,  and  tbe  con- 
tention in  this  behalf  presents  no  justicia- 
ble controversy  concerning  which  the  deci- 
sion is  [2ST]  reviewable  in  this  court  upon 
writ  of  error  to  tbe  state  court.  Equitable 
Life  Assur.  Soc.  v.  Brown,  187  U.  S.  308,  314, 
47  L.  ed.  190,  103,  23  Sup.  Ct.  Bep.  123. 
And  as  to  all  questions  said  to  be  of  a 
Federal  character,  although  the  judgment 
of  tbe  supremo  court  was  rested  solelj 
upon  its  interpretation  of  tbe  state  Con- 
stitution, the  rulings  are  assailed  because 
«f  alleged  wrongs  done  to  the  plaintiffs  in 
error  in  their  t^cial  capacity  onl;. 

We  have  had  frequent  occasion  to  declare 
that  the  right  of  this  court  to  review  the 
judgment  ol  the  highest  court  of  a  state  is 
■circumscribed  within  the  limits  of  S  709  of 
the  Revised  BtatuUs  (U.  S.  Comp.  SUt. 
1001,  p.  575),  now  %  237  of  the  Judicial 
Code  [36  SUt.  at  L.  1166,  chap.  231.  U. 
8.  Comp.  Stat.  Supp.  1911,  p.  227].  See 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
SS,  63  L.  ed.  417,  20  Bup.  Ct.  Rep.  220, 
and  cases  there  cited.  Among  the  limita- 
tions upon  this  right  is  the  principle  which 
requires  those  who  seek  to  bring  in  review 
in  this  court  the  judgment  of  a  state  court 
to  have  a  personal,  as  distinguished  frmn 
SOS 


an  official,  interest  in  the  relief  sought  and 
in  the  Federal  right  alleged  to  ba  deniwl 
bj  the  judgment  of  tbe  state  oonrt.  This 
principle  was  laid  down  in  Smith  v.  I^ 
diana,  101  U.  S.  138,  48  L.  cd.  126,  24 
Sup.  Ct  Rep.  51,  in  which  it  was  held  that 
the  auditor  of  a  coun^  of  tbe  state  of 
Indiana  could  not,  upon  writ  of  error  to 
thu  court,  have  the  judgment  of  tbe  su- 
preme court  of  Indiana,  declaring  an  ex- 
emption law  of  that  state  valid  and  the 
performance  of  its  provisions  obligatorj 
upon  him;  reviewed  upon  the  ground  that 
tbe  act  was  repugnant  to  the  Federal  Con- 
stitution. The  court,  Mr.  Justice  Brown 
delivering  the  opinion,  said   (p.  14B)  t 

"It  is  evident  that  tbe  auditor  liad  bo 
personal  interest  in  tbe  litigation.  H«  had 
certain  duties  as  a  public  officer  to  per- 
form. The  performance  of  those  duties  was 
of  no  personal  benefit  to  bim.  Their  non- 
performance was  equally  so>  Us  neither 
gained  nor  lost  anything  by  invoking  the 
advice  of  the  supreme  court  as  to  ths 
proper  action  he  should  talie.  He  was  test- 
ing tbe  constitutionalit7  of  the  law  purely 
in  the  interest  of  third  persons;  vui.,  [SSS} 
the  taxpayers;  and  in  this  particular  tlw 
case  is  analogous  to  that  of  Caffre;  v.  Okla- 
homa, 177  U.  S.  340,  44  L.  ed.  709,  20  Sup. 
Ct.  Rep.  664.  We  think  the  interest  of  an 
appellant  in  this  court  should  be  a  per- 
sonal, and  not  an  official,  interest,  and  that 
the  defendant,  having  sought  the  advice  of 
tbe  courts  of  his  own  state  In  his  official 
capacity,  should  be  content  to  abide  by 
their  decision," 

In  Braxton  County  Ct.  v.  West  Virginia, 
308  U.  S.  192,  62  L.  ed.  450,  28  Sup,  CL 
Ilep.  27S,  it  was  held  that,  where  the  su- 
preme court  of  West  Virginia  had  coan- 
pelled  a  county  court  bj  mandamus  to 
lower  ita  assessment  so  that  it  would  be 
within  the  limit  designated  by  a  certain 
statute,  this  court  would  not  entertain  a 
of  error  to  review  the  judgmrait  of  ths 
state  court,  although  the  plaintiff  in  error 
bad  set  up  that  the  assessment  contended 
would  not  provide  a  sufficient  amount 
pay  the  expenses  (rf  ths  county,  part  of 
which  it  was  alleged  had  by  contract  at- 
tached before  the  statute  in  question  waa 
passed.  Speaking  for  tbe  court,  Hr.  Jus- 
tice Brewer  said: 

That  the  act  of  the  sUte  U  charged  to 
in  violation  of  the  national  Constitn- 
n,  and  that  the  charge  is  not  frivolous, 
does  not  always  give  this  court  juried ietion 
eview  the  judgment  of  a  state  court. 
Tbe  party  raising  the  questiou  of  constitu- 
tionality and  invoking  our  jurisdietio* 
must  be  interested  in  and  affected  adversely 
by  the  decision  of  the  state  court  sustain- 
ing tbe  act,  and  the  interest  must  be  of  a 
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ftrmwl,  and  not  of  an  ofBcUl,  iwtuTe. 
dufc  y.  KxatmM  City,  178  U.  8.  114,  118, 
M  L  ed.  382,  366,  20  Sup.  Ct.  Rep.  2B1; 
Unpuai  V.  Bell,  IBO  U.  S.  £76,  2S3,  46 
L  cd.  G27,  530,  21  Sup.  Ct  R«p.  308; 
aiHb  T.  Indianft,  191  U.  5.  13B,  148,  48 
U  td.  126,  126,  24  Sup.  Ct.  Rep.  61." 

Ib  the  prewnt  um  the  supreme  court  ot 
tte  rtate  has  enjoined  the  pUintiQs  in  er' 
tBt,  *M  officers  of  the  state,  from  taking 
■(e|m  to  mbmit  the  proposed  Constitution  to 
a»  electors  of  the  state,  because  in  its  judg- 
■«nt  the  act  of  the  legislature  ot  the  state, 
Tsquiriog  sneh  submission,  was  In  Tiolation 
of  the  state  Constitution.  Whether  this 
dn^  [ZS0]  shall  or  shall  not  be  performed 
eoocem*  the  plaintiffs  in  error  in  their  of- 
fieist  capaci^  only.  The  requirement  that 
thtj  refrain  from  taking  such  steps  eon- 
einis  their, ofBcial,  and  not  their  personal, 
figbls.  Applying  the  rule  established  by 
tke  prerioua  decisions  of  this  court,  it  lol- 
kn  the  judgment  of  the  state  supreme 
coori  ia  not  reviewable  here,  as  it  is  not 
lilted  to  violate  righta  of  a  personal  na- 
tnt,  secured   by   the   Federal   Constitution 

It  therefore  follows  that  this  writ  of 
error  most  be  dismissed. 


(See   8.   C.    BeporUr**   ed.    26B-274.) 

Jlppeal  ^  dDKl  ]vd(inent  —  iBsnee  un- 
disposed of. 

1  A  decree  of  a  Federal  district  court 
enjoining  a  municipality,  on  grounds  of 
-stoppel  by  judgment,  from  issuing  bonds 
for,  or  constructing,  a  waterworks  plant 
to  be  pnt  in  operation  when  an  existing 
priTate  waterworks  francliise  should  expire, 
»  Siitl  for  the  purpose  of  an  appeal  to  the 
cireuit  court  of  appeals,  although  there 
were  allegations  in  the  pleadings  which 
|>mnitted  or  required  a  consideration  of 
tlie  law  under  which  the  bonds  were  to  lie 
iWDfd,  and  which  were  independent  of  the 
alleged   claim    of   re*   judie«la,   where    the 

NoTK. — As  to  what  judgments  or  decree* 
are  final  for  purpose*  of  review — see  notes 
to  Gibbons  v.  Ogden,  5  L.  ed.  U.  S.  302, 
and  Schloeser  t.  Hemphill,  49  L.  ed.  V.  8. 
1001. 

On  appellate  jurisdiction  of  Federal  So- 
prone  Court  over  circuit  courta  ot  appeals 
— *ee  note  to  Bagley  v.  Goieral  Fire  Ex- 
tinguisher Co.  G3  L.  ed.  U.  S.  605. 

Generally  as  to  full  faith  and  credit  to 
be  given  to  state  records  and  judicial  pro- 
(ndings— «ee  note*  to  Lindley  v.  O'Reilly, 
M  L.  ed.  ] 


record  and  proceedings  make  it  evident 
that  both  the  court  and  the  parties  con- 
cerned treated  the  bill  as  an  attack  upon 
the  right  of  the  municipality  to  proceed 
to  build  a  waterworks  system  before  tlie 
expiration  of  the  franchise,  although  to  i>e 
operated  thereafter. 
[For  other  essea,  see  Appeal  and  Error,  I.  d, 

Id  Digest  Sup.  Ct.  IQOi.] 
Appeal  —  from  clrcnlt  eoart  of  appeal* 

—  dlrerse  oltlsenahlp  —  qnesUoiut  sub- 
sequently arfslng, 

2.  The  jurisdiction  of  a  circuit  court  of 
appeals  is  not  final  because  the  jurisdiction 
of  the  district  court,  as  originally  invoked, 
depended  solely  upon  diverse  citiienship, 
where,  by  an  amended  and  supplemental 
bill,  there  wero  added  to  the  ground  ot 
ori^nal  jurisdiction  constitutional  grounds 
which  existed  before  the  suit  was  bqgun, 
and  which  might  have  been  averred  in  the 
original  bill. 

[For  other  cases,  see  Appeal  sod  Error,  111.  d, 

a,  b.  in  Dlieit  8uii.  Ct.   1008.] 
Jadgment  —  re*    Judicata  —  t»iiiliiliig 

decree  to  Issues. 

3.  A  final  decree  adverse  to  the  munici* 
pality  in  a  suit  brought  by  a  private  water- 
works company  to  enjoin  municipal  com- 
petition during  the  continuance  of  ita 
franchise,  on  the  ground  that  auch  franchiso 
was  exclusive,  is  not  an  adjudication 
against  the  right  of  the  municipality,  first 
asserted  subsequent  to  such  decree,  to  issue 
bonds  for,  and  to  construct,  a  plant  not  to 
be  put  in  operation  until  after  the  expira- 
tion of  such  franchise,  nlthough  there  may 
be  provisions  in  such  decree  which,  read 
alone,  without  regard  to  the  pleadings, 
would  have  that  effect. 

[J''or  otber  esses,   Bee  JudgmeDt.  III.  1.  In  Di- 

geit   Sup.   Ct.    1908.  J 
Mantel  pal  corporations  —  water  snpply 

—  contract  against  public  esiabllsli- 

4.  An  exclusive  franchise  granted  by  a 
municipality  to  a  private  waterworks  com- 
pany to  supply  water  for  public  and  private 
use  for  a  definite  term  does  not  prevent  the 
municipality  from  issuing  bonds  for,  and 
constructing,  its  own  waterworks  system, 
where  such  system  ia  not  to  be  put  in  opera- 
tioti  until  the  franchise  has  expired. 

[Far   other   «■«■.   see  MuDlclpal   Corporstlons. 
II.  t,  la  Dlsest  Sup.  Ct.  1008.] 

[No.  640.] 


1  L.K.A.  70;  Cummington  v.  Belehertown, 
4  L.R.A.  131;  Rand  r.  Hanson,  12  LJt.A. 
674;  Wiese  v.  San  Francisco  Musical  Fund 
Soc.  7  LJI.A.  678;  Darby  v.  Mayer,  8  L. 
ed.  U.  S.  387;  Mills  v.  Dnryee,  3  L.  ed. 
U.  S.  411;  lyArcy  v.  Ketchum,  13  L.  ed. 
U.  8.  648;  and  Huntington  v.  Attrill,  36 
L.  ed.  U.  5.  1123. 

On  the  establishment  and  regulation  of 
municipal  water  supply — see  note  to  State 
ex  reL  Hallauer  v.  Gosnell,  61  LJt.A.  34. 
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APPEAL  {ram  the  UoiUd  SUtea  Circuit 
Court  of  Appula  for  the  Tilth  Circuit 
to  review  *  decree  which  mffirmed  a  decree 
of  the  District  Court  for  tlie  Southern  Dis- 
trict of  MiBBiuippi,  enjoining  a  municipali- 
ty from  iMuiug  bcmda  for,  or  constructing, 
»  wkterworlu  aystem  during  the  term  ol 
an  existing  exclusive  franchise.  ReTeraed 
and  remanded  for  further  proceedings. 

See  Mine  cue  below,  121  C.  C.  A.  004, 
203  Fed.  1023. 

The  facts  are  stated  In  the  opinion. 

UeaarB.  T.  C.  Oatclilnga,  O.  W.  0«tch- 
Ings,  and  Gearc«  Anderaon  submitted  the 
cause  for  appellanta.  Mr.  John  Brunint  wa» 
on  the  brief: 

The  frknchiae  doea  not  prohibit  the  eity 
from  erecting  waterworks  to  be  operated 
after  its  termination. 

Denver  T.  New  York  Trust  Co.  220  U.  B. 
123,  67  L.  ed.  1101,  33  Sup.  Ct.  Rep.  667  i 
Sj>Tacuae  Water  Co.  v.  SyracuBc,  116  N.  T. 
107,  E  L.RA.  646,  22  N.  E.  381;  Thomaa  t. 
Qrand  Junction,  13  Colo.  App.  BO,  GO  Pae. 
066;  Long  V.  Duluth,  40  Minn.  280,  32  Am. 
St.  Rep.  647,  61  N.  W.  913;  Skaneateles 
WaterworlcB  Co.  v.  Skaneateles,  IM  U.  S. 
364,  46  L.  ed.  eSS,  22  Sup.  Ct.  Rep.  400; 
El  Paao  Water  Co.  t.  El  Paso,  1S2  V.  B. 
167,  88  L.  ed.  390,  14  Sap.  Ct.  Rep.  404; 
Sioux  Falls  V.  Farmers'  Loan  A  T.  Co.  69 
C.  C.  A.  373,  136  Fed.  721. 

The  burden  of  proof  is  on  the  party  as- 
aerting  an  estoppel  hj  judgment. 

Harrison  v.  Remington  Paper  Co.  3  hSLJk. 
(N.8.)  064,  72  C.  C.  A.  40S,  140  Fed.  385, 
6  Ann.  Cas.  314;  Lewis  v.  Ocean  Nav.  A 
Pier  Co.  126  N.  Y.  341,  26  N.  E.  301. 

Upon  an  issue  of  rea  judicata  all  doubts 
muat  be  rcaolved  againstrtlia  party  pleading 
it. 

De  Sollar  t.  HMisc<nne,  16B  U.  S.  216, 
SO  L.  ed.  066,  16  Sup.  Ct.  Rep.  816;  Ruaaell 
T.  Place,  04  U.  B.  606,  24  L.  ed.  214;  Dudc- 
worth  V,  Duckworth,  36  Ala.  TO;  Freeman, 
Judgm.  S  268;  Hopkins  v.  Lee,  S  Wheat. 
10S,  6  L.  ed.  SIS. 

The  essential  conditions  upon  which  the 
exception  of  rea  judioata  becomes  applica- 
ble are  the  Identity  of  the  thing  demanded, 
the  identity  of  the  cause  of  the  demand, 
and  of  the  parties  in  the  character  in  which 
they  are  litiganta. 

Washington,  A,  A  Q.  Steam  Packet  Co. 
T.  Sickles,  S4  How.  333,  16  L.  ed.  660: 
Freeman,  Judgm.  |  262. 

It  ia  first  neeeasary  t«  inquire  whether 
or  not  the  cauae  of  acti<Hi  in  both  caaes  was 
tbe  aame;  for  if  thia  is  so,  aU  matters  are 
concluded  which  were  or  might  have  been 
litigated,  while  otherwiae  only  those  de- 
fenses are  barred  which  were  actually  a<- 
serted  In  the  prior  cauae, 
SI* 


Cromwell  t.  Sac  Couitty,  M  V,  8.  SSI, 
24  L.  ed.  196;  Davis  t.  Brown,  IH  U.  8.  42S, 
24  L.  ed.  204;  Neabit  v.  Independent  Diat. 
144  U.  S.  610,  36  L.  ed.  662,  12  Sup.  Ct.  Rep. 
746;  Wilmington  4  W.  R.  Co.  v.  Alabrook, 
146  U.  S.  279,  36  L.  ed.  072,  13  Sup.  Ct. 
Rep.  72;  Crowder  v.  Red  Moupt^in  Min.  Co. 
127  Ala.  260,  2B  So.  847. 

It  ia  always  admissible  to  consult  tb» 
record  of  the  prior  ease  to  determine  what 
was  decided,  and  the  language  ol  the  judg- 
ment or  decree  relied  upon  as  an  estoppel 
must  be  interpreted  with  relation  to  and 
limited  by  the  issues  presented. 

Davis  V.  Brown,  B4  U.  S.  423,  24  L.  ed. 
804;  Washington  Gaslight  Co.  v.  District 
of  Columbia,  161  U.  S.  316,  40  L.  ed.  712, 
1«  Sup.  Ct.  Rep.  SS4;  Graham  v.  Cbamber- 
lain,  3  WaU.  704,  IS  U  ed.  247;  Barnea  t. 
Chio^,  M.  A  St.  P.  R.  Go.  122  U.  S.  1, 
30  L.  ed.  1128,  7  Sup.  CL  Rep.  1043;  Free- 
man, Judgm.  i  271. 

The  rule  that  a  decree  cannot  go  beyond 
tlie  isBuea  involved  is  not  merely  one  of 
construction,  but  is  a  limitation  upon  the 
power  of  the  court. 

Reynolds  t.  Stockton,  140  U.  B.  254,  36 
L.  ed.  464,  11  Sup.  Ct.  Rep.  773;  Munday 
V    Vail,  34   N.  J.  L.  418. 

IsBuea  can  only  be  raised  by  appropriate- 
allegutions  of  fact;  and  if  a  court  goes  be- 
yond tlie  issuea  ao  raisul,  its  judgment  ia 

Harrison  v.  Nixon,  0  Pet.  483,  fl  L.  ed. 
201;  Harding  v.  Handy,  11  Wheat.  103,  « 
L.  ed.  429;  Foster  v.  Qoddard,  1  Black,  606, 
17  L.  ed.  228;  Crocket  v.  Lee,  7  Wheat.  622, 
6  L.  ed.  613;  Reynolds  v.  Stockton,  140 
V.  8.  2S4,  36  L.  ed.  464,  11  Sup.  Gt.  Rep. 
773;  Outram  v.  Morcwood,  3  East,  346,  T 
Revised  Rep.  473,  6  Mot.  Min.  Rep.  484;. 
11  Enc.  PI.  A  Pr.  868. 

Issues  cannot  be  enlarged  or  extended 
by  praying  relief  which  the  case  made  by 
the  bill  does  not  warrant.  A  special  prayer 
for  relief  may  narrow  the  iseueii  presented 
by  not  asking  aa  extensive  relief  as  the  com- 
plainant ia  entitled  to;  but  it  can  never 
be  so  framed  as  to  enlarge  the  scope  of' 
the  bill. 

16  Cyc.  226;  Btaton  t.  Rising,  103  Alft.. 
464,  IB  So.  648;  Thome  v.  Thorns,  45  Miss. 
263;  English  v.  Foxall.  2  Pet.  605,  7  L.  ed. 
631;  Lockhart  v.  Leeds,  196  U.  8.  427,  49- 
L.  ed.  263,  26  Sup.  Ct.  Rep.  76;  Hardin  t. 
Boyd,  113  V.  a.  766,  29  L.  ed.  1141,  S  Eup. 
Ct.  Rep.  771 ;  Hohson  v.  M'Arthur,  10  Pet. 
182,  10  L.  ed.  BSOi  Tayloe  v.  Merchants" 
F.  Ina.  Co.  B  How.  800,  IS  L.  ed.  187. 

An  important  teat  of  whether  an  estoppd' 
exists  Is  to  compare  the  proof  used  to  tua- 
tain  the  respective  all^ationa  of  tbe  t«r«>< 
avlto. 

Stone  T.  United  States,  12  C.  C.  A.  461, » 
t«l  V.  8. 
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VICKSBURG  V.  BENSON. 


U.  &  App.  32,  64  Fed.  W,  affirmed  in  167 

D.  S.  ITS,  42  L.  ed.  127,  17  Sup.  Ct.  Rep. 

778;   Freeman,    Jndgm.    |    250;    Clark    v. 

Blur,  4  MeCrary,  311,  14  Fed.  612;  Mobile 
Countj  T.  Kimball,  102  U.  8.  6S1,  26  L. 
id.  Z3S. 

Tbe  vitj  adopted  iU  pUn  to  build  water- 
work*  at  a  time  nhea  the  franchiBe  had 
ilmoit  expired,  to  be  held  in  readineae  to 
■apply  water  at  that  time,  many  yean  aft- 
er the  decisiOD  of  VickabuTg  Waterworka 
Co.  V.  Vicksburg,  186  U.  S.  66,  46  L.  ed. 
m,  22  Sup.  Ct.  Rep.  686;  and  ita  righU 
la  the  premiaea  depend,  therefore,  upun  a 
rtatc  of  facta  which  baa  arisen  since  the 
raidition  of  tlie  decree  in  tbat  case.  It 
DKftwrily  followB  that  nothing  which  was 
decided   at   that   time  can   conatitute   an 

i  Black,  Judgm.  g  617;  Winnipiseogee 
Uke  Co.  T.  Young,  40  N.  H.  420;  24  Am. 
t  Eng.  Enc.  Ijiw,  777;  23  Cyc.  1161,  12W. 

A  question  cannot  be  held  to  have  been 
adjudged  before  an  isaue  on  the  subject 
can  Id  possibly  have  arisen. 

Third  Kat.  Bank  t.  Stone,  174  U.  S.  432, 
43  L.  ed.  1035,  10  Sup.  Ct.  Rep.  760. 

Courts  refuse  to  be  drawn  into  the  de- 
tmnination  of  mere  abstract  principles  of 
law;  tbey  decline  to  construe  possible  fu- 
tore  controversies  which  have  not  yet  aris- 
m;  it  la  not  their  province  to  deal  with 
ngue  general  questions  aa  to  the  relative 
rights  of  partiea  to  eontracta,  and  to  con- 
ttnie  their  proTisiona  in  advance;  they  do 
Mt  decide  moot  questions. 

SUte  ex  rel.  Wright  v.  Savage,  64  Neb. 
184,  »  N.  W.  898,  01  N.  W.  567;  SUU 
T.  Umbert,  62  W.  Va.  M8,  43  S.  E.  176; 
New  Orleana  ft  N.  W.  R.  Co.  v.  Lineban 
Ferry  Co.  104  La.  63,  2S  So.  840. 

Tbe  city  bad  threatened  to  build  and  oper-  ' 
■te  a  waterworks  system  and  subject  the  ' 
Biiting  company  to  its  competition,  and 
the  aid  of  the  eourt  was  appropriately  in- 
loked  to  prevent  this  injury.  It  had  never 
Ureatened  to  build  nortcompeting  water- 
works upon  the  termination  of  the  frau- 
Aite,  and  even  if  this  constituted  an  in- 
fringement  of  the  complainant's  rights,  up- 
*■  familiar  principles,  it  could  not  have 
procured  an  injunction  against  the  doing 
■(  an  act  which  had  never  been  threatp&ed 
or  even  contemplated. 

Traly  T.  Waozer,  6  How.  141,  12  L.  ed. 
SB;  fiiehmond,  F.  ft  P.  R.  Co.  *.  Louisa 
B.  Co.  13  How.  71,  14  L.  ed.  66. 

ft  judgment  is  conclusive  by  way  of 
■tqipel  only  as  to  facta  without  the  exiat- 
ttee  and  proof  or  admiuion  of  which  It 
eonld  not  have  been  rendered. 

Bigelow,   Estoppel,   82;    Washington,   A. 
ft  0.  8te«m  Packet  Co.  v.  Sicklea,  6  Wall. 
C80,  IB  L.  ed.  660. 
SI  L.  ed. 


General  eipresaiona  in  an  opinion  which 
are  not  essential  to  the  disposition  of  the 
case  cannot  control  the  judgment  in  iubse- 
qnent  suits. 

Harriman  t.  Northern  Securities  Co.  107 
n.  S.  244,  40  L.  ed.  730,  26  Sup.  Ct.  Rep. 
493. 

An  instructive  case,  which  illustrates  th< 
liberal  attitude  assumed  by  this  court  in 
construing  decrees,  is  that  of  Conway  v. 
Taylor,  1  Black,  604,  17  L.  ed.  1»1. 

Appellee  is  now  estopped  to  assert  that 
the  city  cannot  erect  a  waterworka  aystcm 
to  be  operated  after  the  termination  of  tbe 
franchise. 

Philadelphia,  W.  ft  B.  H.  Co.  t.  Dubois, 
12  Wall.  47,  20  L.  ed.  265. 

The  city  should  not  be  enjoined  from 
erecting  waterworks  to  be  operated  after  tbe 
expiration  of  tile  franchise,  for  the  reastm 
that  sucb  a  decree  would  at  this  time  be 
inequitable. 

Bt.  Louis,  E.  C.  ft  C.  R.  Co.  v.  Wabash 
R.  Co.  Bl  C.  C.  A.  643,  1B2  Fed.  849. 

Mr.  Endear  H,  Farrar  argued  the  cause, 
and,  with  Messrs.  J.  C.  Bryson  and  Josepli 
Hirsh,  filed  a  brief  for  appellees: 

The  decree  of  the  district  court  ia  not 
final,— 

1st.  Because  it  failed  to  adjudicate  the 
validity  of  tbe  bond  election  and  the  right 
to  issue  bonds  thereunder,  irrespective  of 
the  purpose  for  which  they  were  to  be  ia- 

2d.  Because  it  failed  to  dispose  of  the 
issue  raised  by  the  petition  of  Lelia  Boykin, 
the  intervener.  She  did  not  ask  any  relief 
on  the  ground  that  the  right  of  tbe  city 
to  build  waterworks  during  the  life  of  the 
Bullock  franchise  had  been  adjudicated.  On 
the  other  hand,  she,  by  tbe  express  terms  o( 
her  petition,  excluded  tbe  complainant's 
averments  in  that  regard,  and  did  not  pray 
any  relief  whatever  predicated  upon  the 
question  of  res  judicata,  or  upon  the  t«nns 
of  the  Bullock  franchise.  She  sought  re- 
lief solely  on  the  ground  that  the  bond 
election  was  invalid  and  void,  and  did  not 
empower  the  appellant  city  to  issue  tbe 
bonds  in  question.  That  question  the  court 
pointedly  declined  to  adjudicate  or  even  to 
dismiss  her  petition,  or  a  similar  demand 
contained  in  complainant's  proceedings. 

Craighead  v.  Wilson,  IB  How.  109,  16  L. 
ed.  382;  Green  v.  Fiak,  103  U.  S.  618,  28 
L.  ed.  4B6;  Bostwick  v.  BrinkerhofT,  109 
U.  S.  3,  27  L.  ed.  73,  1  Sup.  Ct.  Rep.  IBj 
Grant  v.  Fh<enix  Mut.  L.  Ins.  Co.  100  U.  S. 
420,  27  L.  ed.  237,  1  Sup.  Ct.  Rep.  414; 
St.  Louis,  I.  M.  ft  B.  R.  Co.  v.  Southern 
Exp.  Co.  108  U.  S.  24.  27  L.  ed.  638,  2  Sup. 
Ct.  Rep.  6;  Uainese  v.  Kendall,  110  U.  6. 
63,  30  L.  ed.  306,  7  Sup.  Ct.  R^  95: 
,.,:,b,GOOglC    »" 


SUPREUX  COUBI  OF  THE  UNITKD  STATES. 


Oct.  TBm, 


Hatoti  T.  Brunswick-Balke-Collender  Co. 
22S  U.  8.  339,  67  L.  ed.  884,  33  Sup.  Ct. 
Sep.  016 ;  Paduuh  t.  Ea*t  TennetaM  Xeleph. 
Co.  229  V.  S.  478,  GT  I.,  ed.  1286,  33  Snp. 
Ct,  Bcp.  816;  Kejitone  MaDgsneoe  &  Iron 
Co.  V.  Martin,  132  U.  S.  91,  33  L.  ed.  275, 
10  Sup.  Ct.  Rep.  32;  Mctiourkej  v.  Toledo  t 
O.  C.  S.  0«.  14«  V.  S.  636,  36  L.  ed.  1079, 
13  Sup.  Ct.  Rep.  170;  CevingtoD  t.  First 
Kat.  Bank,  185  V.  S.  270,  46  L.  ed.  906, 

22  Sup.  Ct  Bep.  646 ;  ThomaB  v.  Wooldridge, 

23  Wall  263,  23  L.  ed.  135;  Loudon  t.  Tax- 
ing Oiat.  104  U.  B.  771,  26  L.  ed.  923; 
New  Orleant  U*il  Co.  t.  Flanders  (New 
Orleans  k  B.  B.  Mail  Co.  v.  Feroandez) 
12  Wall.  130,  20  L.  ed.  240;  The  Maria 
Martin  (Martin  v.  Northern  Transp.  Co.) 
12  Wall.  3],  20  L.  ed.  261;  ML  Pleuant 
T.  Beckwitb,  100  II.  8.  614,  25  L.  ed.  SDO; 
Loudon  T.  Taxing  Diit.  104  U.  S.  771,  26 
L.  ed.  923;  Orovea  t.  Bentell,  153  U.  S. 
465,  38  L.  ed.  786,  14  Sup.  Ct.  Rep.  BBS; 
United  States  t.  Blackfeather,  156  U.  S. 
ISO,  39  L.  ed.  114,  15  Sup.  Ct.  Rep.  04; 
Cherokee  Nation  t.  Blackleatber  (United 
States  T.  Blackfeather]  166  U.  S.  218,  39 
L.  ed.  126,  16  Sup.  Ct  Rep.  S3;  Bolles  t. 
Outing  Co.  175  U.  S.  262,  44  L.  ed.  166,  20 
Sup.  Ct.  Bep.  94;  Ex  parte  Russell,  13 
Wall.  664,  20  L.  ed.  632;  Harrington  t. 
Holler  (Crawford  v.  Holler)  111  U.  S.  796, 
28  L.  ed.  602,  4  Sup.  Ct.  Rep.  697;  Re 
Parker,  131  U.  S.  221,  33  L.  ed.  123,  9 
Snp.  Ct.  Bep.  70S. 

The  test  of  the  right  to  appeal  to  this 
court  from  the  circuit  court  of  appeals  is 
whether  or  not  the  jurisdiction  ol  the  dis- 
trict court  was  invoked  eolelj  upon  uiy 
other  ground  than  that  of  diverse  citizen- 
ship. If  a  ground  of  Federal  jurisdiction, 
other  than  diverse  citizenship,  be  rftised  in 
the  case  at  any  time  after  the  filing  ol  the 
original  hill,  it  cannot  be  eonsidered  for 
jurisdicti<mal  purposes. 

Colorado  Cent.  Consol.  Min.  Co.  T.  Turck, 
150  U.  B.  138,  37  L.  ed.  1030,  14  Sup.  Ct. 
Rep.  36;  Borgmeyer  v.  Idler,  160  U.  8. 
406,  40  L.  ed.  100,  16  Sup.  Ct.  Eep.  34; 
Press  Pub.  Co.  t.  Monroe,  164  U.  S.  106, 
41  L.  ed.  367,  17  Sup.  Ct  Rep.  40;  Ez 
parte  Jones,  164  U.  B.  691,  41  L.  ed.  601, 
IT  Sup.  Ct  Rep.  222;  Loeb  t.  Columbia 
Twp.  179  U.  S.  472,  46  L.  ed.  260,  21  Sup. 
Ct.  Rep.  174;  Uugulej'  Mfg.  Co.  v.  Galrton 
Cotton  Hills,  184  U.  S.  290,  46  L.  ed.  646, 
22  Sup.  Ct.  Bep.  462;  Spreeklea  Sugar  Rel. 
Co.  V.  McClain,  102  U.  S.  397,  48  L..  ed.  496, 

24  Sup.  Ct.  Rep.  376;  Baglej  v.  General 
Fire  Extinguisher  Co.  212  U.  S.  477,  63 
L.  ed.  606,  yO  Sup.  Ct.  Rep.  341;  Weir  v. 
Rountree,  216  U.  S.  807,  64  L.  ed.  636,  30 
Sup.  Ct.  Rep,  416;  St.  Louis,  K.  C.  ft  C.  R. 
Co.  T.  Wabash  R.  Co.  217  U.  S.  247,  54  L. 
•d.  762,  30  Sup.  CL  Rep.  010;  Tbtcd  Street 
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ft  Suburban  R.  Co.  v.  Lewis,  173  U.  S.  45T, 
43  L.  ed.  766,  19  Sup.  Ct.  Rep.  4S1;  Provi- 
dent SsT.  Life  Assur.  Soc.  t.  Ford,  114  U. 
B.  635,  2B  L.  ed.  261,  6  Sup.  CL  Rep.  1104; 
Leather  Mfrs'  Nat.  Bank  v.  Cooper,  120  U. 
S.  778,  30  L.  cd.  616,  7  Sup.  Ct.  Rep.  777; 
Metcalf  V.  WaUrtown,  126  U.  S.  686,  32 
L.  ed.  543,  9  Sup.  Ct.  Bep.  173;  Qableman 
V.  Peoria,  D.  ft  E.  R.  Co.  179  U.  8.  33S,  45 
L.  ed.  220,  21  Sup.  Ct.  Kep.  171;  LoveU  T. 
Newman,  227  U.  S.  412,  67  L.  ed.  577,  33 
Sup.  Ct.  Rep.  375;  Shulthis  v.  McDougal, 
225  U.  S.  661,  06  L.  ed.  120C,  32  Sup.  CU 
Rep.  704. 

Messrs.  Edgar  H.  Farrar,  J.  C.  Biyson, 
Joseph  Birsh,  aad  Richard  F.  Ooldsborough 
also  filed  a  brief  for  appellees: 

The  litigation  previously  had  between  the 
parties,  and  the  decree  therein  entered  by 
the  circuit  court,  and  specitlcally  affirmed 
by  the  Supreme  Court  of  the  United  States, 
is  res  judicata  of  the  issues  involved  in  tbia 

10  Enc.  U.  B.  Sup.  Ct  Rep.  72B,  799; 
Vicksburg  Waterworks  Co.  v.  Vicksburg, 
160  U.  S.  81,  46  L.  ed.  610,  22  Sup.  Ct.  Rep. 
eSO;  Vicksburg  v.  Vicksburg  Waterworks 
Co.  202  U.  S.  403,  50  L.  ed.  1102,  26  Sup.  Ct 
Rep.  660,  6  Ann.  Cu.  263;  Wall*  WalU  v. 
Walla  Walla  Water  Co.  172  U.  8.  1,  43  L. 
ed.  341,  19  8up.  Ct  Rep.  77. 

The  effect  of  making  the  franchise  a  part 
of  the  bill  of  complaist  by  wsy  of  an  ex- 
hibit was  to  set  up  and  plead  every  right 
accruing  to  the  water  company  under  the 
franchiBc  which  had  been  or  was  threatened 
to  be  transgressed  by  appellant  in  building 

American  Bell  TeL  Co.  v.  Southern  Tel. 
Co.  34  Fed.  803;  3  Enc  PI.  ft  Pr.  362,  363; 
8  Enc.  PI.  ft  Pr.  740;  Electro libration  Co.  *, 
Jackson,  62  Fed.  773;  Samuel  Cupples  En- 
velope Co.  V.  Lackner,  99  App.  Div.  231,  90 
N.  Y.  Supp.  954;  Miller  v.  Wayne  Interna- 
tional  Bldg.  ft  L.  Asso.  32  Ind.  App.  480, 
70  N.  E.  180. 

A  party  cannot  split  np  his  cause  of  nc< 
tion  for  part  of  an  indivisible  demand. 

Re  Chiles  (Texas  v.  White)  22  Wall.  157. 
22  L.  ed.  81B. 

The  same  rule  is  applicable  to  an  attempt 
to  split  up  a  defense. 

Dimock  v.  Revere  (^pper  C«.  117  U.  S. 
069,  29  L.  ed.  994.  6  Sup.  Ct.  Rep.  SOS; 
Southern  P.  R.  Co.  v.  United  States,  168 
U.  S.  1,  42  L.  ed.  365,  16  Sup.  Ct.  Rep.  18; 
Aurora  v.  West,  7  Wall.  82,  19  L.  ed.  42; 
Tioga  R.  Co.  v.  Blosshurg  ft  C.  R.  Co.  20 
Wall.  137,  22  L.  ed.  331;  Cromwell  v.  Sao 
County,  94  U.  S.  361,  24  L.  ed.  196;  Fajrer- 
weather  v.  Riteh,  1B6  U.  S.  276,  49  L.  ed. 
1B3,  26  Sup.  Ct  Rep.  56;  Beloit  ▼.  Morgan, 
7  Wall.  619,  19  L.  ed.  206. 
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A  diiUnction  «xteU  between  error  In 
Mutrnctioii  of  docnmeot,  to  be  corrected 
cnJ;  upon  appeal,  uid  not  collaterally,  and 
luk  of  jnriidiction,  nhich  alone  Bubjecta  a 
JDitpnent  to  collateral  attack. 

Cnited  States  oae  of  Eine  t.  Morse,  818 
U.  S.  493,  U  L.  ed.  1123,  31  Sup.  Ct.  Rep. 
tl,  il  Ann.  Caa.  782;  Fayerweatber  t. 
Ritch,  196  U.  S.  876,  49  L.  ed.  193,  £5  Sup. 
Ct.  Rep.  S8. 

Miatake  of  law  la  mere  error. 

Ameriatn  Exp.  Co.  t.  Uullini,  212  V.  S. 
m,  63  L.  ed.  625,  20  Sup.  Ct.  Rep.  3B1,  16 
Aim.  Caa.  63S. 

Appellant'a  attack  on  the  former  decree 
k  Mllateral,  and  nothing  can  now  be  con- 
lidfred  except  the  juriadictjon  to  render  it. 
If  there  was  jurisdiction,  the  decree  may 
bi  erer  so  erroneous,  yet  it  must  stand  as 
iDuIered. 

Cue  V.  Beauregard  (Case  v.  New  Orleans 
tCR.  Co.)   101  a  $.  092,  26  h.  ed.  lOOS. 

The  original  Bullock  franchise  excluded 
ttw  defenitant  city  from  erecting  and  main- 
tiising  during  tbe  existence  of  the  fran- 
diiK  a  water  system  of  its  own,  even  one 
to  be  operated  after  tbe  Bullock  francbise 
iMd  expired. 

Walla  Walla  t.  Walla  Walla  Water  Co. 
m  V.  S.  1,  43  L.  ed.  341.  19  Sup.  Ct.  Kep. 
11;  Vicksburg  t.  Vicksburg  Watemorka 
Co.  202  U.  S.  453,  60  L.  ed.  1102,  20  Sup. 
Ct  Rep.  MO,  6  Ann.  Caa.  263. 

Tbe  case  at  bar  falls  short  of  many  of  tbe 
■sential  elements  of  estoppel. 

Stnrm  t.  Boker,  ISO  U.  S.  312,  37  L.  ed. 
1003.  14  Sup.  Ct.  Rep.  09  >  Bloomfleld  t. 
Charter  Oak  Kat.  Bank,  121  U.  S.  12],  30 
L  ed.  023,  7  Sup.  Ct.  Rep.  806;  Brant  t. 
Ti/ginU  Coal  A  I.  Co.  93  U.  S.  320,  23 
L  ed.  027 ;  Meridian  Waterworks  Co.  t. 
Xeridian,  86  Misi.  615,  37  So.  927;  Uis- 
tonri  V.  lUinois,  180  U.  8.  208,  46  I.  cd. 
07,  21  Sup.  Ct.  Rep.  331. 

Ur.  Justice  D»y  deliTered  the  opinion  of 
tbe  court: 

Thii  suit  originated  in  tbe  district  court 
sf  tbe  United  States  for  tbe  southern  dis- 
trict of  Mississippi,  where  an  injunction  re- 
straining tbo  appellants  from  constructing 
a  waterworks  system  durii^  tbe  term  of  a 
ttrtain  (ranefaise  prcriously  granted  by  the 
city  of  Vicksburg  was  allowed  upon  the  eom- 
plsint  of  W.  A.  Henson,  receiver  of  the 
[181]  Vicksburg  Waterworks  Company, 
oie  of  the  appellee*  herein  (whom  we  will 
hereafter  call  "the  receiTcr"),  and  the  de- 
cree upon  appeal  was  aOtrmed  by  the  cir- 
CDit  court  0(  appeals  for  tbe  fifth  circuit 
(m  C.  C.  A.  604,  203  Fed.  1023),  from 
vhieh  affirmance  this  appeal  is  taken. 

The  case,  as  made  out  in  the  district 
IS  L.  ed. 


court  and  shown  by  the  record,  appears  to 
be: 

The  receiver  alleged  that  in  1880  the  eitj, 
under  authority  of  an  act  of  the  legislature, 
b;  ordinance  granted  to  Samuel  R.  Bullock 
£  Company  a.  franchise  to  furnish  tbe  cltj 
with  water  for  a  term  of  thirty  years; 
that  he  bad  succeeded  to  the  rights  and  in- 
terest* of  Bullock  A,  Company;  that  he  was 
paying  taxes  upon  the  property  of  the 
Vicksburg  Waterworks  Company,  and  was 
entitled  to  the  right*  and  privil^e*  of  a 
taxpayer;  that  in  1900  the  city  of  Vicks- 
burg attempted  to  abandon  the  contract, 
and  to  build  and  operate  a  waterworks  sys- 
tem of  its  own,  and  that  In  a  suit  insti- 
tuted in  the  circuit  court  of  the  United 
States  tor  the  southern  district  of  Missis- 
sippi, such  action  had  been  enjoined;  that 
by  the  Gnsi  decree  therein  it  was,  among 
other  things,  ordered  "that  the  defendant 
refrain  from  constructing  waterwork*  of  its 
own  until  the  expiration"  of  the  franchise, 
and  that,  upon  appeal  to  this  court,  such 
decree  was  affirmed.  The  pleading*,  flnal 
decree,  and  opinion  of  this  court  in  the 
former  case  and  the  franchise  of  1880  were 
introduced  Into  the  record  in  this  case  a* 
exhibits,  and,  to  aare  repetition,  reference 
is  made  to  the  franchise  as  quoted  in  IBS 
U.  S.  65,  46  L.  ed.  808,  22  Sup.  Ct.  Rep. 
585,  to  the  opinion  in  202  U.  S.  463,  60  L. 
ed.  1102,  20  Sup.  Ct.  Rep.  060,  6  Ann.  Cas. 
253,  and  the  outline  of  the  pleading*  in 
that  case  as  set  forth  in  those  reports. 

The  receiver  alleged  further  that  the  city 
had  since  made  e<Torta  to  free  itself  from 
the  franchise,  and  specified  various  *uitsand 
negotiations  to  that  end;  that  early  in  1912 
the  appellants,  by  resolution  and  election, 
undertook  to  authorise  the  sale  of  bonds  for 
the  construction  of  a  waterworks  plant, 
which  was  not  to  be  operated  until  [E62] 
after  the  expiration  of  the  franchise;  that 
he  would  be  compelled  to  pay  taxes  upon 
such  bonds,  and  that  the  issuance  and  sale 
of  tlie  bonds  and  construction  of  the  plsnt 
would  depreciate  the  value  of  the  Water- 
works Company's  property;  that  the  city 
was  commencing  the  construction  of  a  plant 
too  long  before  the  expiration  of  the  fran- 
chise; that  the  purpose  of  the  city  was 
really  to  depreciate  the  value  of  the  Water- 
works Company's  plant  so  that  the  city 
might  buy  it  at  a  price  materially  less 
than  Its  actual  value;  and  that  the  bond 
election,  for  several  reasons,  which  the  re- 
ceiver stated,  under  the  statutes  and  Con- 
stitution of  Mississippi,  and  because  of 
fraud,  was  of  no  effect,  and  the  receiver 
offered  to  *ell  the  plant  at  any  time  upon 
appraisement.  The  receiver  prayed  that 
the  appellants  be  enjoined  from  issuing 
bonds  (or  tbe  conatroctioD  <d  a  waterworks 
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ajtUm,  and  from  taking  any  further  itepe 
toward  the  building  of  such  plant  during 
the  term  of  thr  franchise,  for  tbe  reason 
that  tbe  matter  of  eonstruction  of  the  plani 
during  such  time  was  ret  juditmta,  and 
that  Buch  eonstniction  would  violatA  the 
franchise,  and,  further,  that  tbe  bond  elee- 
tuMi  was  void.  Tbe  receiver  alao  prayed 
for  an  injunction  restraining  the  appel' 
lanta  from  letting  contracts  for  the  laying 
of  certain  water  ntBins,  in  violation  of  the 
tranchiae  and  of  the  decree  in  the  former 

The  appellants  denied  that  the  decree  in 
the  formt:'  case  precluded  tbe  question 
railed  here,  and  that  tbe  construction  by 
the  city  of  its  own  waterworks  Hjatem 
would  violate  tbe  terms  of  the  franchise; 
that  the  receiver  was,  or  was  entitled  to 
the  rights  and  privileges  of,  a  taxpayer, 
and  allied  that  tlie  statement  by  the  re- 
ceiver of  the  dealings  and  negotiations  be- 
tween the  city  and  the  Waterworks  Com' 
pany  was  irrelevant  and  false.  They  also 
denied  that  the  receiver  or  tbe  Waterworlis 
Company,  as  a  ta^ipayer,  would  be  affected 
by  the  bond  issue;  and  alleged  that,  if  the 
issuance  of  the  bonds  and  construction 
[2S3]  ot  tbe  plant  should  depreciate  the 
property  of  the  Waterworks  Company,  it 
would  be  something  for  which  it  would  not 
be  responsible.  They  further  denied  that 
the  steps  taken  by  the  city  were  premature, 
in  view  of  the  long  time  that  must  elapse 
before  the  expiration  of  the  francbise,  and 
that  the  city  did  not  intend  to  build  a 
plant;  and  alleged  that  the  purpose  of  tbe 
Waterworks  Company  was  to  compel  the 
city  to  buy  its  plant  at  an  exorbitant  price; 
and  they  denied  that  the  bond  election  was 
void.  Tlie  appellants  further  alleged  that 
if  tbe  decree  should  be  construed  as  con- 
tended for  by  tbe  receiver,  the  court  below, 
as  a  court  ot  equity,  would  not  at  tliat  time 
give  tbe  decree  that  effect,  far  the  reason 
that  the  situation  of  the  parties  was  so 
changed  aa  to  make  it  inequitable  to  pro- 
bibit  tbe  appellants  from  taking  the  action 
sought  to  be  enjoined;  that  tbe  receiver, 
by  permitting  the  city  to  lay  certain  maina, 
had  conceded  the  appellants'  right  to  con- 
■tnict  a  waterworks  plant,  and  was  es- 
topped from  contesting  such  right;  that  the 
receiver  and  the  Waterworks  Company  ac- 
tively participated  in  tbe  election,  conced- 
ing appellant*'  right  to  build  its  own 
waterworks  ayh'tem,  and  therefore  were  es- 
topped from  asserting  the  contrary;  that 
tbe  receiver,  by  conceding  appellants'  right 
to  construct  ita  plant,  itself  construed  the 
decree  aa  only  enjoining  competition,  and 
that  tbe  court  should  give  effect  to  the 
decree  as  construed  by  the  parties,  and  that 
the  decree  did  not  attempt  to  enjoin  the 
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■ale  of  bonds,  and  that  that  is  all  that  ta 
sought  to  be  restrained  by  thia  anlt.  Tha 
appellants  also  denied  that  the  letting  of 
contracts  for  laying  mains  would  violata 
either  the  decree  or  the  franchise. 

Upon  petition,  Leiia  Boykin,  a  taxpayv 
of  the  city  ot  Vicksburg,  the  other  appelles 
herein,  was,  upon  order,  admitted  a*  a 
party  to  the  suit,  and  by  proper  pleadinga 
issues  were  made  with  reference  to  her  aa 
such  taxpayer. 

Upon  final  decree  the  court  held  that  the 
receiver  was  [264]  entitled  to  the  relief 
prayed  for,  and  ordered  that  tbe  appellants 
be  enjoined  from  constructing  a  system  ot 
waternorks  and  from  disposing  ot  the  bondi 
covered  by  the  suit  during  tbe  term  of  the 
franchise,  and  in  its  opinion  the  court 
based  its  decision  upon  the  decree  made  1^ 
it  and  its  affirmance  in  202  U.  8.,  and  de- 
cided that  the  matter  was  re*  judietita. 
Upon  appeal  to  the  circuit  court  of  appeals 
the  decree  of  tbe  district  court  was  affirmed 
upon  the  ground  tliat  the  decree  and  affirm- 
ance in  the  case  in  202  U.  S-  constituted 
an  estoppel.  Tbe  case  was  thereupon 
brought  here  upon  appeal,  tbe  aasignmenta 
of  error  asserting  that  the  circuit  court  of 
appeals  erred  in  affirming  the  decree  of  the 
district  court,  in  holding  that  the  decree 
affirmed  in  202  U.  S.  waa  an  estoppel,  and 
that  the  appellants  had  no  right  to  build  a 
waterworks  system  before  the  expiration  of 
the  franchise,  and  in  not  deciding  that  tlie 
receiver  was  estopped  to  assert  that  appel- 
lants did  not  have  such  right. 

A  motion  was  made  to  dismiss  the  ap- 
peal. Brat,  upon  the  ground  that  the  decree 
was  not  final  in  the  district  court,  and 
hence  was  not  appealable  to  the  circuit 
court  ot  appeals,  because  it  left  undispooed 
of  one  of  the  Hubetantial  issues  in  the  caaa. 
That  contention  arises  from  thia  alleged 
situation:  The  pleadings  of  the  receiver, 
as  well  as  the  petition  filed  by  tbe  inter- 
vener, Lelia  Boykin,  atUcked  the  right  to 
issue  the  bonds  in  question  upon  a  ground 
independent  of  the  farmer  adjudication; 
namely,  because  the  election  at  which  the 
bonds  were  autboriied  to  be  Issued  waa  il- 
legal tor  the  reason  that  tbe  city  failed  to 
make  tbe  statutory  publication  ot  the  elec- 
tion, and  that  the  curative  act  was  uncon- 
atitutional,  for  the  reason  that  tbe  city  had 
exceeded  the  limit  of  indebtedness  allowed 
under  chapter  142  of  the  Laws  ot  Misaia- 
sippi  for  1910,  the  exception  in  such  act  be- 
ing unconstitutional,  and  for  the  reason  that 
the  bond  election  was  held  undL>r  an  ordi- 
nance purporting  to  amend  the  charter  of  the 
city,  which  ordinance  [Z6S]  was  itself  void, 
and  tor  fraudulent  and  corrupt  praeticca 
and  for  unlawful  r^istration.  This  ground 
of  attack,  the  appellees  say,  went  to  the 
Ml  V.  S. 
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light  to  iMD*  the  bondi  to  build  a.  water- 
nrici  ijatem  at  mnj  time,  Mid  rendered 
OcB  inTslid.  whether  nndertalcen  to  be  i»- 
•ud  before  or  after  the  expiration  of  the 
Bullock  frmnchiaa,  and  that  Bucb  ia  the  case 
it  aid  to  appear  from  reference  to  the 
bal  decree  which  waa  entered  in  the  auit. 
Ibe  decree  enjoined  the  appellant*  from 
hulding  or  coiutructing  a  ejetem  of  water- 
toiIl*  or  any  part  thereof  within  the  cit; 
ntil  alter  the  18th  day  of  November, 
U16, — the  date  of  the  termination  of  the 
ftiUock  francUae, — and  it  further  pto- 
tided: 

"It  ia  farther  ordered  and  decreed  that 
tbe  defendant,  the  Mayor  and  Aldermen  of 
the  City  of  Viclcaburg,  be  and  is  hereby 
ajoined  (rom  diapoting  of  the  issue  of 
tear  handred  thousand  dolUrst  ($400,000) 
d  bonda  mentioned  and  deaeribed  in  tbe 
pkidinga  with  a  view  of  constructing  a 
■tlerworks  system,  or  any  part  thereof, 
n  said  ci^  during  the  life  of  the  said 
InncbiM;  that  is,  between  now  and  the 
IStlt  day  of  November,  IBld." 

So  much  of  the  decree  as  relates  to  the 
bonds,  it  ia  ctmtendcd,  leaves  open  the 
ligbt  ot  the  city  to  iuue  them  after  the 
dpitation  of  tjie  Bullock  franchise,  al- 
tkooch  tbef  were  attacked  as  being  wholly 
Illegal  and  the  city  wanting  authority  to 
ISBK  them  at  any  time. 

It  is  true  that  the  original  bill  contained 
tlb^tiooa  which  went  to  the  validity  of 
the  isane  of  bond*,  if  tbe  same  were  pro- 
pimd  to  be  issued  after  the  expiration  of 
tbe  Bullock  franchise,  as  well  as  before 
fte  expiration  of  tbat  time,  and  the  prayer 
rf  tbe  original  bill,  among  other  things, 
aAed  for  an  injunction  restraining  the 
defendant  city  from  issuing  the  bonds  or 
taking  any  action  to  that  end  by  virtue 
•t  the  election.  In  the  amended  and  sup- 
tilBnental  bill  filed  in  the  case,  however, 
■at  only  allegations  t^  way  of  amendment 
wire  made,  but  the  case  was  restated  at 
(Rat  length,  and  the  prayer  of  the  bill 
asked  upon  [S66]  final  hearing  tor  "a  de- 
ttee  against  the  aaid  defendant,  holding  the 
■aid  bond  election  void  and  without  ellaet, 
aad  tbe  said  defendant  without  power  to 
ime  and  float  said  bonds  for  tbe  pnrpoae 
ol  building  a  waterworks  plant  during  the 
life  of  the  Bnlloek  franchise,  and  for  an 
tajnnetion  against  the  said  defendant,  re- 
straining it  from  issuing  bondil  under  the 
Mid  election,  and  from  taking  any  further 
steps  looking  to  the  building  ot  a  water- 
works plant  daring  the  life  ot  the  said 
Bollock  fraacUaa,"  and  for  general  relief. 
Wben  Lelia  Boykin  intervened,  she  filed  a 
petition  averring  that  she  was  the  owner 
tt  real  ntata  in  and  a  taxpayer  of  the 
eity  of  Viekaburg,  and  a  dtiatn  and  ittl- 


dent  of  Georgia,  adopting  the  allegations 
of  the  original  bill  and  amended  and  sup- 
plemental bill,  except  so  much  thereof  aa 
set  up  the  former  adjudication  in  favor  of 
tbe  Waterworks  Company,  and  joining  In 
the  original  complainants  prayer  for  re- 
lief, and  also  asking  for  general  relief. 

It  may  be  true  that  there  were  allega- 
tions in  the  pleadings  which  permitted  or 
required  a  consideration  ot  tbe  law  under 
which  the  bonds  were  to  be  issued  for  tbe 
purpose  of  erecting  a  waterworks  system, 
and  which  were  independent  of  the  alleged 
claim  of  ret  judicata,  but  the  record  and 
proceedings  make  it  evident  that  the  ooart 
and  the  parties  concerned  treated  tbe  bill 
as  an  attack  upon  tbe  right  ot  tbe  city  to 
proceed  to  build  a  waterworks  system  be- 
fore tbe  expiration  of  the  Bullock  tran- 
ehisc^  although  to  be  operated  thereafter, 
Tbe  opinion  ol  the  court  and  the  decree 
show  tbat  the  court  eo  regarded  it,  and 
no  objection  to  tbia  disposition  ot  the  case 
waa  made  by  any  of  the  parties,  and  when 
the  case  reached  tbe  circuit  court  of  ap- 
peals a  motion  was  made  to  dismiss  upon 
the  ground  that  the  proceeding  was  merely 
ancillary  to  the  decree  of  the  court,  af- 
firmed in  tliie  court  liOi  V.  S.  463,  60 
L.  ed.  1102,  20  Sup.  Ct.  Bap.  060,  6  Ann. 
Caa.  8&3),  enjoining  the  city  from  eon- 
itructing  and  operating  a  plant  of  its  own 
during  the  term  of  the  franchise.  [267] 
The  decree  waa  final  sa  to  the  ci^s  right  to 
do  what  it  was  then  proposing  to  do,  to 
issue  bonda  and  erect  a  system  of  water- 
worka  to  be  used  after  the  expiration  of 
the  Bullock  francliise.  The  decree  as  ita- 
dered  prevented  the  city  from  doing  this. 
There  was  no  reservation  of  the  right  to  a 
further  decree  aa  to  the  legally  of  the 
bonds,  and  no  retention  of  jurisdleticu 
after  the  decree  for  any  purpose.  Neither 
in  the  circuit  court  of  appeals  nor  in  the 
district  court  was  there  any  attempt  to 
require  tbe  court  to  consider  the  case  In 
its  further-  aspect,  but,  as  we  have  said, 
both  courts  and  all  parties  treated  tbe  case 
as  presenting  a  controversy  concerning  the 
right  of  the  city  to  proceed,  as  it  vras  about 
to  do,  to  sell  the  bonds  and  build  a  plant 
before  the  expiration  of  tbe  franchise  In 
question.  The  record  thus  considered,  we 
tbink  there  was  a  final  decree  in  the  dis- 
trict court  from  which  an  appeal  could 
be  taken  to  the  circuit  eourt  of  appeals. 

The  further  contention  is  made  that  tba 
juriadietioB  of  the  circuit  court  ot  appeals 
yi%»  final  because  the  jurisdiction  of  tbe 
district  eourt  as  originally  invoked  de- 
pended solely  upon  diverse  citlsensfaip.  But 
it  appears  that  wbcn  the  anunded  and  sup- 
plemental IhU  waa  filed  there  were  added 
to  tbe  ground  of  origiBal  jnriadktfaa  alle- 
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gatiooB  cODceming  the  proper  construction 
o(  the  contract  rigbts  of  the  receiver, 
vhieh  attacked  the  proposed  action  of  the 
oitf  on  the  ground  that  it  would  be  de- 
■tructive  of  constitutionEil  rights.  We 
thinlc  those  allegations  brought  into  the 
GSM  a  ground  of  jurisdiction  independent 
of  diversity  of  citizenihip.  They  were 
groundB  wliich  existed  before  the  suit  v 
begun,  which  might  have  been  averred 
tlie  original  bill,  and  which  were  brought 
inta  tlie  case  by  the  BmeDdiaent.  We  think, 
therefore,  that  tlie  jurisdiction  of  the  dis- 
trict court  did  not  rest  solely  upon  diversi- 
ty of  citizenbhip,  but  upon  tbe  additional 
ground  of  deprivation  of  Federal  right 
In  this  view  the  decision  of  tbe  circuit 
court  of  appeals  is  not  flna],  and  an  appeal 
may  [268]  be  taken  to  this  court  Hac- 
fadden  v.  United  States,  E13  U.  S.  288,  53 
L.  ed.  SOI,  29  BLp.  a.  Rep.  490. 

Coming  to  the  quvstion  whether  the 
former  decree  disposed  al  the  rights  of  the 
parties,  as  was  held  in  the  court  below, 
which  judgment  was  affirmed  by  the  circuit 
court  of  appeals,  it  is  undoubtedly  true 
that  a  right,  question,  or  fact  put  in  issue 
and  decided  by  a  court  of  competent  juris- 
diction must  be  taken  as  settling  the  riglits 
of  the  parties  in  respect  to  such  contro- 
versy, and  ifhile  it  remains  undisturbed  is 
conclusive  between  them.  The  enforcement 
of  this  rule  has  been  repeatedly  said  to  be 
easential  to  secure  the  peace  and  repose  of 
•ocie^,  and  in  order  that  an  end  may  be 
tnade  of  controversies  between  parties  who 
bave  onc«  invoked  and  have  had  the  de- 
termination by  competent  judicial  tribunal 
of  the  matters  in  dispute  between  them. 
It  ii  no  less  true  that  to  hold  upon  any 
unsubstantial  ground  that  a  controversy  has 
been  thus  concluded  is  to  do  an  injustice  to 
litigants.  We  must  therefore  be  careful 
to  see,  when  the  contention  of  former 
adjudication  is  made,  that  the  matter  was 
actually  presented  and  decided,  and  tbe 
rights  of  tbe  contending  parties  thereby 
concluded.  We  think  that  an  examination 
of  the  record  in  the  former  case,  put  in 
evidence  in  this  case,  docs  not  support  the 
contention  that  the  matter  here  in  issue 
was  then  adjudicated  and  determined. 
It  is  true  there  la  some  broad  language  in 
tbe  decree.     It  provided; 

"Fourth.  That  the  said  defendant  re- 
frain from  in  any  manner  accepting  the 
benefits  of  or  proceeding  under  the  act  of 
tbe  legislature  of  tbe  state  of  Mississippi, 
approved  Mareli  9th,  1900,  and  from  issuing 
bonds  under  and  by  virtue  of  said  act  or 
any  other  act  or  ordinance  for  the  purpose 
of  erecting  waterworks  of  its  own  during 
the  period  prescribed  in  said  ordinance 
contract  and  franchisa. 
SIC 


"Fifth.  That  the  said  defendant  retrain 
from  constructing  waterworks  of  its  own 
nntil  the  expiration  of  the  [26S]  period 
prescribed  in  the  said  ordinance  eontraet 
and  franchise  dated  16th  day  of  November, 
1886." 

The  flfth  paragraph,  read  alone,  withoat 
regard  to  the  pleadings  in  the  case,  wonld 
broadly  enjoin  the  city  from  coaatructin( 
a  waterworks  system  of  its  own  until  the 
expiration  of  the  period  named  in  the  fran- 
chise held  by  the  complainant  The  fourth 
paragraph  used  language  in  Mijoining  the 
issuance  of  bonds  which  concluded  witb 
an  injunction  "from  issuing  bonds  under 
and  by  virtue  of  said  act  or  any  otber  aet 
or  ordinance  for  the  purpose  of  erecting 
waterworks  of  its  own  during  the  period 
prescribed  in  said  ordinance  contract  and 
franchise."  It  is  also  true  that  the  court, 
in  concluding  its  opinion  in  202  U.  8., 
said  that  it  found  "no  error  in  the  decree 
of  the  circuit  court  enforcing  the  contract 
rights  of  the  complainant,  and  enjoining 
the  city  from  erecting  its  own  works  during 
the  term  of  the  contract." 

It  is  well  settled,  however,  that  S  decree 
is  to  be  construed  witb  reference  to  the  is- 
sues it  was  meant  to  decide.  Graham  v. 
Chamberlain,  3  Wall.  704,  710,  18  L.  ed. 
247,  E61;  Reynolds  v.  Stockton,  140  U.  S. 
254,  35  L.  ed.  404,  11  Sup.  Ct.  Rep.  773; 
Vicksburg  v.  Vicksburg  Waterworks  Co. 
20e  U.  S.  490,  607,  51  L.  ed.  1166,  1160,  27 
Sup.  Ct  Rep.  782;  Haskell  t.  Kansas  Natu- 
ral Gas  Co.  224  U.  8.  217,  223,  50  L.  ed. 
738,  741,  32  Sup.  Ct  Rep.  442.  In  Barnes 
V.  Chicago,  M.  A  St.  P.  R.  Co.  122  U.  S. 
1,  30  L.  ed.  1128,  7  Sup.  Ct  Rep.  1043, 
this  court,  speaking  by  Mr.  Chief  Justice 
Waite,  said    (14): 

"Every  decree  in  a  suit  in  equity  most 
be  considered  in  conncctioq  with  the  plead- 
ings, and,  if  its  language  is  broader  than 
is  required,  it  will  be  limited  by  con- 
struction so  that  its  effect  shall  be  such, 
and  such  only,  as  is  needed  for  the  purposes 
of  the  case  that  has  been  made  and  the 
!B  that  have  been  decided.  Qraham  v. 
Chamberlain,  3  Wall.  704,  18  L.  ed.  247. 
Here  the  suit  was  by  and  for  creditors  t« 
set  aside  the  mortgage  to  Barnes  and  the 
foreclosure  thereunder,  because  made  and 
had  to  hinder  and  delay  them  in  the  collec- 
tion of  their  .debts.  The  decree,  therefore, 
although  broader  in  its  terms,  must  be  held 
lean  [270]  no  more  than  that  the  fors- 
closure  was  void  as  to  these  creditors,  whoa* 
claims  were  inferior  in  right  to  that  of  tbs 
mortgage,  and  that  tbe  Minnesota  Company 
was  restrained  and  enjoined  from  assertiog 
title  as  against  them." 

What  was  the  situation  which  confr<mt«d 
the  parties  at  the  tinae  of  the  Inatitutlra 
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of  tb«  origiiMl  niit,  and  what  nghta  were 
tbi  WaUrworki  Company  striving  to  pro- 
tKtT  Hie  company  cantended  that  it  had 
«  {rtnehiae  good  for  thirty  yearg,  and  that 
(hi*  franchise  waa  eseluBive;  at  least,  in 
N  far  at  it  would  prevent  the  city  from 
Inildiiig  a  WAterworka  eyatem  of  its  own, 
lad  operating  it  in  competition  with  tbe 
plaintiff  company,  and  in  destTuction  of 
iti  righta  yet  to  be  enjoined  under  its  un- 
eipired  tranchiM,  At  that  time  the  fran- 
chiae  had  over  half  ita  tenn  yet  to 
nm.  There  waa  no  indication  on  the 
part  of  the  city  that  it  intended  to 
bnild  a  waterworka  system  of  its  own, 
■nd  then  await  the  expiration  of  the 
fnnchiso  before  it  operated  such  lye- 
tem.  The  city  contended  for  and  main- 
tsined  the  right  to  erect  ita  own  lyatem 
ind  operate  it  at  that  time  and  in  eom- 
prtition  with  the  Waterworks  Company. 
TUa  competition,  it  was  contended,  wonld 
be  dettructive  of  the  rights  and  property 
d  the  complainant,  and  TirtuaUy  destroy 
the  excluBive  privilege  which  the  city  had 
frtnted  to  it  loi  the  period  of  thirty  yean. 
It  was  only  aft«r  the  conclusion  of  the 
titi^tion  that  the  city  undertook  to  con- 
■tniet  ■  waterworks  system,  withholding 
tptiation  thereof  until  the  expiration  of 
tli«  franchise  belonging  to  the  Waterworks 
Company.  It  was  driven  to  that  position 
I7  the  decree  against  it  In  tbe  former  case. 
Tbe  building  of  inch  waterworks  system, 
ud  not  the  one  that  It  originally  intended, 
WIS  only  proposed  by  the  city  after  it  had 
kat  the  original  controversy,  in  which  it 
ootended  for  the  right  to  erect  a  eompet- 
ilg  plant,  to  be  operated  during  the  terra 
d  the  franchiae.  Keference  to  the  original 
bin  filed  in  tbe  former  case  condrms  this 
view,  where  the  following  appears; 

[Z71]  "By  reason  of  said  ordinance  and 
Matraet  [ttie  franchise],  said  city  has  no 
light  within  the  period  of  thirty  years  to 
engage  in  the  business  of  supplying  water  to 
the  inhabitants  of  said  city  in  competition 
with  said  Bullock  t  Company,  or  their 
siiigns,  notwithstanding  whfcb,  said  set 
[under  which  tbe  city  was  then  proceeding 
to  erect  a  plant]  authorizes  and  permits 
Hid  city  to  eonstruet  and  maintain  water- 
works for  said  purpose;" 
ud  the  prayer,  in  part,  asked  that  the 
ddendant  might  be  "decreed  from  con- 
■tnieting  or  acqniring  and  operating  a 
^tem  of  waterworks  in  competition  with 
yoor  oratM's  waterworks."  Tbe  amended 
sod  tapplemental   bill    read,   in   part,    as 

Therefore  said  ci^,  by  its  contract  and 
erdinance  with  8.  R.  Bullock  &  Company 
tad  assigns,  are  precluded  from  igsuing 
sod  selling  bonds  to  bnild,  construct,  main* 
M  Ifa  ed. 


tain,  and  operate  a  waterworks  of  its  own, 
as  provided  by  said  l^islstive  act  and  said 
resolution  and  said  election  of  l&OO,  in 
competition  with  your  orator  against  ita 
own  contract 

"The  premises  considered,  your  orator 
praji  that  this  honorable  court  will  enjoin 
the  defendant  from  issuing  and  selling 
said  bonds  for  tbe  purpose  of  building  and 
constructing  waterworlu  of  ita  own  in  com- 
petition with  your  orator." 

Id  considering  the  rights  of  the  parties 
and  the  poeition  taken  by  them,  this  court, 
in  202  U.  S.  463  et  seq.  00  L.  ed.  1102,  2ft 
Sup.  Ct.  Rep.  660,  0  Ann.  Cas.  263,  said: 

The  rights  of  the  Waterworks  Company 
under  its  exclusive  contract,  it  allied, 
"would  be  practically  destroyed  it  subjected 
to  the  competition  of  a  system  of  water- 
works to  be  erected  by  the  city  itself.  .  .  . 
We  think  it  would  be  a  palpable  in- 
justice to  the  stockholders  to  permit  the 
competition  of  the  city  by  new  works  of 
its  owDj  which,  whether  operated  proAtably 
for  the  municipality  or  not,  might  be  de- 
structive of  all  successful  operation  [STS] 
in  furnishing  water  to  consuoiers  by  the  pri- 
vate company."  Stating  tbe  question  of 
the  power  of  tbe  city  to  grant  sq  exclusive 
contract:  "Whether  it  can,  in  exercising 
this  legislative  power,  exclude  itself  from 
constructing  and  operating  waterworks  for 
the  period  of  years  covered  by  tbe  contract. 
.  .  .  And  unless  tiie  city  has  excluded 
itself  in  plain  and  explicit  terms  from  com- 
petition with  the  Waterworks  Company 
during  the  period  of  this  contract,  it  can- 
not be  held  to  have  done  so  by  mere  im- 
plication. .  .  .  These  are  the  words  of 
the  contract,  and  tlie  question  upon  thia 
branch  of  the  case  is,  conceding  the  power 
of  the  city  to  exclude  itself  from  competi- 
tion with  the  grantee  of  these  privileges 
during  tbe  period  named,  has  it  done  so  liy 
the  express  terms  us^I  It  has  contracted 
with  the  company  in  language  which  is 
unmistakable,  that  the  rights  and  privileges 
named  and  granted  shall  be  eacluHce,  Con- 
sistently with  this  grant,  can  the  city  sub- 
mit the  grantee  to  what  may  he  the  ruin- 
ous competition  of  a  system  of  waterworks 
to  be  owned  and  managed  by  the  city,  to 
supply  the  needs,  public  and  private, 
covered  in  the  grant  of  privil^^  to 
the  grantee  r  It  needs  no  argument  to 
demonstrate,  as  was  pointed  out  in  the 
Walla  Walla  Case  [172  U.  S.  1,  4a 
L.  ad.  311,  IS  Sup.  Ct.  Rep.  77],  that 
the  competition  of  the  city  may  be  far  more 
destructive  than  that  of  a  private  company. 
The  city  may  conduct  the  business  without 
regard  to  the  profit  to  be  gained,  as  it  may 
resort  to  public  taxation  to  make  up  for 
losses.  A  private  company  wonld  be  cora- 
tlT 
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pelled  to  meet  the  gntotee  upon  different 
tcnna,  uid  would  not  likelj  conduct  the 
busineu  nnless  it  could  be  made  profitable. 
We  eftnnot  conceive  how  the  right  cftn  be 
eseluBive  knd  the  cit}'  have  the  right  at  the 
wune  time  to  erect  and  maintain  a  gystem 
ol  water worka  which  ma]r  and  probably 
would  practically  destroy  the  value  of 
right*  and  prtvilegee  conferred  in  ita  grant. 
...  We  think  it  waa  diatlnctlj  agreed 
that  tor  the  term  named  the  right  of  fur- 
niihlng  water  to  [273]  the  inhabituitB  of 
Vickaburg  under  the  tcrma  of  the  ordinance 
waa  veited  lolely  in  the  grantee,  so  far,  at 
leaat,  aa  the  city"*  right  to  compete  la  con- 

And  in  206  U.  S.  490,  51  L.  ed.  IIGG,  27 
Sup.  Ct.  Rep.  702,  where  it  was  contended 
that  the  former  adjudication  waa  a  bar  to 
the  rights  contended  for  in  regulating  ratea, 
thia  court,  in  conatruing  its  former  deci- 
sion in  202  U.  S.,  aaid   (G06)  : 

The  former  caee  Mttled  the  right  of  the 
Waterworks  Company  "under  the  contract, 
to  carry  on  ita  buaineas  without  the  com- 
petition of  works  to  be  bnilt  by  the  city 
itself,  as  the  city  had  lawfully  excludeil 
it«elf  from  the  right  of  competition." 

It  is  aaid  that  upon  the  argument  la 
this  court  of  the  case  in  202  U.  S.,  the  too 
broad  character  of  the  decree  waa  brought 
to  our  attention.  An  examination  of  the 
briefs  then  filed  shows  that  this  objection 
rested  upon  the  allegation  that  the  decree 
would  prevent  the  city  from  putting  in 
hydrants  and  other  facilities  not  covered 
by  the  contract.  There  waa  no  auggeation 
that  the  city  would  be  prevented  from 
putting  in  its  own  waterworks  for  use  after 
t)ie  expiration  of  the  franchiac. 

The  nature  and  extent  of  the  former 
decree  is  not  to  be  determined  by  seizing 
upon  iaolated  parts  of  it  or  passages  in 
the  opinion  conaidering  the  rights  of  the 
parties,  but  upon  an  examination  of  the 
issues  made  and  intended  to  be  submitted, 
and  what  the  decree  was  really  designed 
to  accomplish.  We  cannot  agree  with  the 
court  below  or  with  the  majority  of  the 
circuit  court  of  appeals,  that  the  effect  of 
the  former  adjudication  waa  to  preclude 
the  rights  of  the  parties  in  the  present  con- 
troversy. 

Upon  the  merits,  irrespective  of  the  effect 
«f  the  former  decree,  we  think  the  object 
and  purpose  of  the  franchise  granted  to  Bul- 
lock &,  Company,  and  their  auccesaors,  waa 
to  permit  and  protect  the  operation  of  a 
system  of  waterworks  to  the  end  of  the  fran- 
chise term.  After  that  time  the  city  was  to 
be  fi'ee  to  supply  its  inhabitanta  itaeif, 
[2T'S]  if  it  saw  fit,  or  make  other  contracts 
witli  those  who  could  supply  the  wants  of 
the  ci^  in  that  respect.  We  see  no  reason 
SIS 


why  the  city  might  not,  U  it  so  determined, 
make  preparation  for  water  supply  ta  its 
own  citizens  which  would  be  available  upon 
the  expiration  of  the  contract,  the  contract 
accomplishing  that  purpose  until  1^  Ita 
terms  it  had  expired.  To  appropriately  ae- 
compliah  thia  required  time,  and  wa  t|iink 
the  city  waa  within  ita  rights,  not  being 
obligated  by  any  contract  to  purchase  the 
works  of  the  Waterworks  Company,  the 
company  having  been  content  to  accept 
the  franchise  without  this  requirement,  and 
waa  free  to  make  other  adequate  provision 
to  meet  this  essential  requirement  of  th« 
inhabitants  of  the  city. 

The  views  we  have  expressed  require  a 
reversal  of  the  judgment  of  the  Circuit 
Court  of  Appeals,  afflrming  the  decree  of 
the  District  Courli.  it  is  therefore  ordered 
that  the  judgment  be  reversed  and  the  case 
remanded  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Mississippi,  for  further  proceedings  not 
inconsistent  with  this  opinion. 


UNITED  STATES,  Interstate  CommLrca 
Commiasion,  and  Federal  Sugar  ReHning 
Company,  Appts., 


(See  S.  G.  Beporter'e  ed.  274^208.) 

Carriers  —  allowance  to  shtppcra. 

1.  Sugar  reBners  whose  plant  is  situated 
some  10  miles  beyond  the  limits  of  the  free 
lighterage  lOne  established  for  the  com- 
mercial and  manufacturing  river  front  of 
Greater  New  York  hy  interstate  trunk  rail- 
way lines  whoae  freight  rail  terminals  are 
at  the  New  Jersev  shore  of  New  York  har- 
bor are  not  entitled  to  compensation  from 
such  railway  companies,  under  the  act  of 
June  £0,  1900  (34  Stat,  at  L.  e84,  chap. 
3691,  U.  8.  Comp.  SUt.  Supp.  1911,  p.  1288), 
as  for  services  in  aid  of  transportation,  for 
lightering  their  sugar  from  renncry  to  such 
terminala,  because  they  have  their  lightcra 
stop  on  the  way  at  a  point  within  the  free 
ligliterage  district,  but  without  notifying 
the  railway  companies,  or  making  any  ten- 
der to  them  at  that  pier. 
[For  other  caws,  see  Carriers,  III.  c.  In  Diseat- 

Sup.  CC.  190S.] 
Pabllc  wharves  —  creation  by  contract. 

'i.  A  tee-simple  title  or  a  lease  is  not 
essential  to  constitute  a  private  dock  and 
warehouses   a   public    freiglit    station,    but 

None. — On  the  right  of  carrier  to  grant 
rebate  or  allowance  to  shipper  for  use  of 
tatter's  tracks — aee  note  to  Chicago  ft  A. 
R.   Co.  V.   United   SUtea,  26   LJtX(N.S.) 


,--  «f  1  1 
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Ua.  DNITED  STATES  T.  BALTIMORE  A  0.  B.  CO. 

Atj  WM,^  bccoBM  mch  by  a  cantraet  be-  Argued  Januarj  16  a.ai  17,  1019.    Decided 

tiecB  nilroad  compaDiei  >nd  the  owners.  December  1,  1S13. 

tUatMt  u  to  wtaarrea,  na  Whairo.  in  Dlseat 
Mp.  Ct.  ISOS.] 

<krrlera  —  »llow»nc«  to   ■hipper.  -  A  PPEAL  from  the  United  Btftte*  Com- 

dftcrliuliiAtloii.  ^*   merce  Court  to  review  «  decree  enjoin- 

I.  lateratftte    trunk    railwajr    companies  >ng  the  enforcement  of  sri  order  of  the  In- 

TboM   fieight    rail    terminals    are    at    the  teretate    Commerce    Commisaion,    requiring 

New  Jenej  shore  of  Hem  York  harbor,  hav-  certain  carriers  to  ceaae  psying  certain  al- 

iig  caUblisbed  a  «one  coTering  gubsUntial-  lowancea  to  ihipperi,  wbicb  the  Commission 

h  the  commercial  and  manufacturing  nyer  1,^1^  amounted  to  an  illegal  preference  or 

^t  of  OraaUr  JJew  York    w.tha  which,  discrimination.     Affirmed 

1*  m  p«rt  of  tb«  trftnaportation,  the;  per-  ^ 

1™  tJrhKrw  «r.i«  .ilhout  .ddilioml  ?»  f™  =■"  '•''»'■  Z»»  >='l-  "»■ 

(hMge  to  and  from  mny  public  or  prWite  Th«  (acta  are  eUted  ro  tbe  opinion. 

**■  .T'.""'  ■  ""?"■'''•. '""■P""""™  Sollcilot    General    BnlUtl    argntd    the 

?^,^%,™re,i,r'.„s  ™.°ri,'„".™  "»■«  ■•''  «m  ■  w-'  <»'  "•  ™w  siat«, 

s  water   front  within   euch   xone,   woo   are  a   <.,<«.     ..                          .-        ..      -. 

Mwsting  a  Bugar  refinery  near  by,  for  tl.s  ^  A'buckle  Brothers,  in  operatmg  the  Jay 

maintenance   by   them   of   a  public   freight  Street  Terminal  and  in  transporting  freight 

tmainal   station  there,   and  for   lightering  hf  floats,  etc.,  between  Brooklyn  and  Jer- 

lU  freight    between   that   atation   and   the  sey  City,  are  an  integral  part  of  the  through 

rail   terminals,    without    allowing    siinitar  trunk  line  syBtems  operating  into  and  out  of 

Tgmpensatioa  to  sugar  refiners  whose  plaot  Greater  New  York,  and  as  such  are  common 

i.  .ihiated  some  10  mile,  beyond  the  limit.  „„i^„  i,^  railroad,  and  are  subject  to  the 

of  the  free   lighterage  zone,  for   lightering  interstate  commerce  act 

tli»ir  sugar  from  refinerr  to  such  terminals,  "',/™7  commerce  aci.        „.    .     „     ,    ^ 

though  touchinc  on  the  way  at  a  pier  with-  United    State,    v.    Union   Stock   Yard   & 

ii  the  free  lighterage  district,  but  not  no-  Transit  Co.  826  U.  S.  288,  302,  804,  306,  67 

tifying  the   railway   companies,   or  making  !■■  ed.  226,  232—234,  33  Sup.  Ct.  Rep.  83; 

ay  tender  to  them  at  the  pier,  since,  even  United  States  ex  rel.  Atty.  Gen.  t.  Delaware 

tt  to  the   former's   own   sugar   thipments,  &  H.  Co.  213  U.  S.  368,  63  L.  ed.  836,  29 

tbt  compensation  made  is  a  proper   allow-  gyp   ct  g^   527 

".?  ".  v.^  '*'*"'  "^"HL^^*  ^?°"'  "■""  ""le  Hepburn  act  does  not  authorize  the 

uutrnment  all  tics     furnished     and     Mrvicea  ,.ii,„.j,  ;„  „„i,.  n,.  .■„.,™™.  t  ■       .,„ 

pcrform«l  by  the  shippers  in  aid  of  trans-  "'Iroads  to  nmke  the  arrangement  in  ques- 

port.tion  by  the  railrMds,  and  not  an  al-  ^""'  ■"'**•  Arbuckle  Brothers,  and  to  pay 

Wance  for  acce.sorial  services  which  would  them    for    their    wrvicea    in    transporting 

eoutitute  an  ill^al  preference  or  di.crim-  freight  between  Brooklyn  and  Jersey  City, 

iution   forbidden   by  the  act  of   February  Interstate  Commerce  Commission  v.  Dif- 

*,  1887    (24  SUt.  at  L.  378,  chap.  104,  U.  fenbangh,  222  U.  B.  42,  66  L.  ed.  93,  32  Sup. 

S.  Comp.  SUt.  IBOl,  p.  3154),  g  3,  uulesa  ct.   Rep.   22;   Union   P.  H.   Co.  r.  Updike 

Kwrded  to  other  aljippers.  Q^^i„  C^  222  U.  S.  216.  56  L.  ed.  171,  32 

For  other  case*.  Me  Carriers.  III.  e.  In  DIsMt  (,„_    _.    „„    ,_                  '                               ' 

Bop.  Ct.  1908.)  Bup.  Ct.  Hep.  39. 

Appe.1  -  from  commerce  court  -  qiiea-  j^^    p    j     p.^„^y   „^   ^   ^^j^   I„,  the 

ttoM  not  raided  below.  InUrstat*  Commerce  Commi«iion ; 

t-i??:™^  '^  ^n,"^„'r!S!r«'r  t^'  ■^^^  riBht  of  the  earner,  te.  discriminate 

twtcn  a  terminal  company  and  certain  Inter-  ...,«.,              ,  .,     „   , 

•tstc  rail-ay  carrier,  violates  the  commodi-  bet""™  Arbuckle  Brothers  and  the  Federal 

1j  clanse  of  the  act  of  June  29.  1806,  will  Sugar   Refining   Company  doe.  not  depend 

Kt  be  tttnaidered  on  appeal  to  the  Federal  upon   the   question    of   whether   the   latter 

Supreme  Court  from  the  commerce  court,  te  changed   it.   method   of   shipping   to  avoid 

leriew  an  order  enjoining  the  enforcement  .uch  di.crimination. 

of  an   order  of  the   Interstate   Commerce  QuH,  C.  t  S.  F.  R.  Co.  t.  Texas,  204  U. 

CommisMon,  where  there  it  nothing  in  the  g   403    g^  l   ed.  540.  27  Sup.  Ct.  Rep.  360. 

ncord  showing  that  such  a  contention  was  „  .        «..■  ■„..    ~r    tv^    .^t    ^.t,   ^^t   i— 

pressed  upon  the  Commission  or  considered  .°"*    Provision   of    the   act   may   not   be 

It  that  fcdy,   or  that  the  order  rendered  ""^   "P™   *"•*   """^   regardless  of   other 

wu  in  an*  event  based  upon  the  commodity  provi.ion.   of  the  same  act,  to  justify   in- 

ipecially    where    the    assumption  equalities    in    tbe    treatment    accorded    by 


tbat  Uie  order  was  based  upon  that  clause  carriers   to   shippers,   white   this   court,   in 

would   necessitate   the   conclusion   that  the  apeaking  of  the  interstate  commerce  act  aa 

CommUaion  by  it.  order  gave  sanction  to  »  whole,  has  repeatedly  said  that  it  was 

and  permitted  the  continuance  of  the  wrong  e„,<,t«d  for  the  purpose  of  preventing  such 

which    ite    power*    were   exercised   to   sup.  i_„„.,in„  *^ 


Inequalities. 

Interstate  Commerce  Commission  v 


(ror  other  eases,  see  Appeal  and  Error,  VIII.  _    _    _  ..    „  _      . 

J,  Id  Dlfeat  Sup.  Ct.  1908.]  timore  k  0.  R.  Co.  146  U.  S.  263,  277,  36 

L.  cd.  6B0,  703,  4  Inters.  Com.  Rep.  92.  12  ' 

[No.  38(.]  Sup.  Ct.  Rep.  SH;   Cincinnati,  K.  O.  &  T. 
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SUPBEME  COUBT  Or  THE  UNITED  STATES. 


Oct.  ' 


P.  R.  Co.  V,  Interstate  Commerce  Coinmu- 
■ioa,  162  U.  S.  164,  197,  40  L.  ed.  936,  939, 
Q  Inters.  Cora.  Hep,  391,  16  Sup.  Ct.  Rep. 
700;  Texu  &  P.  R.  Co.  t.  InUrsUte  Com- 
merce Commiuion,  J62  U.  S.  197,  219,  40 
L.  ed.  940,  047,  6  Inters.  Com.  Rep.  40S, 
IS  Sup.  Ct.  Sep.  060;  Interstate  Commerce 
CommisBion  t.  Akbams.  Midluid  R,  Co.  IBS 
U.  S.  144,  172,  42  L.  ed.  414,  42fi,  18  Sup. 
Ct  Rep.  45;  Wigbt  t.  United  BUtes,  167 
U.  S.  612,  eiB,  42  L.  ed.  268,  200,  IT  Sup. 
Ct.  Rep.  622;  Eut  Toineuee,  V.  ft  O.  R. 
Co.  T.  Interstate  Commerce  Commiseion, 
181  U,  a  1,  IB,  45  L.  ed.  719,  725,  21  Sup. 
Ct.  Rep.  516;  New  York,  N.  E.  &  H.  R.  Co. 
V.  Interstate  Commerce  Commission,  200  U. 
B.  301,  60  L.  ed.  6IS,  20  Sup.  Ct.  Rep.  272; 
Texas  ft  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co. 
204  U.  S.  420,  430,  51  L.  ed.  563,  65S,  27 
Sup.  CL  Rep.  3SD,  9  Ann.  Cas.  1075;  Inter- 
state Commerce  Commission  v.  Chicago  O. 
W.  R.  Co.  200  U.  B.  108,  119,  52  L.  ed.  705, 
712,  28  Sup.  Ct.  Rep.  403;  IntersUte  Com- 
merce CommisBion  t.  Illinois  C.  R.  Co.  216 
U.  8.  462,  477,  64  U  ed.  280,  290,  30  Bup. 
Ct.  Rep.  165;  Interstate  Commerce  Com- 
misaion  t.  Delaware,  L.  ft  W.  R.  Co.  220 
U.  S.  236,  253,  66  L.  ed.  448,  457,  31  Sup. 
Ct.  Rep.  302;  Union  P.  R.  Co.  t.  Updike 
Grain  Co.  222  U.  8.  215,  220,  SB  L.  ed. 
171,  173,  32'8up.  Ct.  Rep.  39;  Union  P. 
E.  Co.  V.  Goodridge,  149  U.  B.  680,  680,  37 
L.  ed.  80a,  902,  13  Sup.  Ct.  Rep.  970;  Inter- 
state Commerce  Commiaaion  t.  Cincinnati, 
N.  0.  ft  T.  P.  R.  Go.  107  U.  8.  479.  506,  42 
L.  ed.  243,  253,  17  Sup.  Ct.  Rep.  800. 

Mr.  Ernest  A.  Bigelow  filed  a  brief  for 
the  Federal  Sugar  Refining  Companyi 

The  finding  that  there  Is  unjust  discrim- 
ination ia  a  conclusion  of  fact. 

Interstate  Commerce  Commission  t.  I>eU- 
ware,  L.  ft  W.  R.  Co.  220  U.  S.  235,  65  L. 
ed.  448,  31  Sup.  Ct.  Rep.  392. 

The  transportation  o(  Arbuckle  sugar  by 
these  carriers  does  not  begin  until  the 
lighters  are  made  fut  to  their  Qoat  bridges 
on  the  New  Jersej  shore,  that  being  the 
point  of  time  at  which  the  carriers  accept 
the  goods  and  assume  reeponaibiiit;  there- 
for. 

Missouri  P.  R.  Co.  t.  MeFadden,  154  U. 
8.  166,  3B  L.  cd.  044,  14  Sup.  Ct.  Rep.  900; 
London  ft  L.  P.  Ins.  Co.  t.  Rome,  W.  ft  0. 
R.  Co.  144  N.  Y.  200,  43  Am.  St.  Rep.  762, 
89  N.  E.  79;  Coe  v.  Errol,  116  U.  S.  617, 
528,  29  L.  ed.  716,  719,  6  Bup.  Ct.  Rep.  475. 

The  act  to  regulate  commerce  does  not 
allow  the  carriers  to  make  a  difTerence  in 
rates  because  ctf  differences  in  circumstances 
arising  liefore  the  service  of  the  carrier 
begins. 

Interitate  Commerce  Commission  t.  Dela- 
1«0 


ware,  L.  ft  W.  R.  Co.  220  U.  S.  206,  BS  L. 
ed.  448,  31   Sup.  Ct.  Rep.  302. 

The  act  to  regulate  commerce  was  iB- 
tended  to  afford  an  effective  means  tta  r*- 
dressing  the  wrongs  resulting  from  unjust, 
discrimination  and  undue  preference,  and 
it  would  be  absurd  to  allow  the  incidental 
and  wholly  subordinate  provisions  of  |  1ft 
to  frustrate  the  fundamental  purpose  of  th» 
act. 

Interstate  Commerce  Commisaion  v,  Illi- 
nois C.  R.  Co.  215  U.  8.  477,  64  L.  ei.  ZBO, 
30  Bup.  Ct.  Rep.  165. 

The  carrier  cannot  pay  one  shipper  for 
transportation  service  and  enforce  an  arbi- 
trary rule  which  deprives  another  of  com- 
pensation (or  similar  service. 

Union  P.  R.  Co.  v.  Updike  Grain  Co.  22S 
U.  8.  216,  66  L.  ed.  171,  32  Sup.  CL  Rep. 
3B. 

Merely  to  state  the  Commission's  prop»- 
aition  that  the  Federal  Company  initiates, 
the  interstate  transportation  of  its  ingar,. 
so  far  as  these  carriers  are  concerned,  at 
pier  24,  a  point  within  the  lighterage  lim- 
its, is  to  answer  it.  This  proposition  de- 
pends upon  whether  the  intention  of  the 
Federal  Company  as  to  the  ultimate  desti- 
nation of  its  sugar  has  any  bearing  on  its 
two  separate  contracts  with  the  Ben  Frank- 
lin Company,  one  to  transport  the  augar  to- 
pier  24,  and  notify  the  consignee;  the  other 
to  transport  from  pier  24  to  the  rail  ter- 

Gulf,  C.  ft  8.  r.  R.  Co.  V.  Teiaa,  204  U.  a 
403,  GI  L.  ed.  640,  27  Sup.  Ct.  Rep.  300. 

The  essential  service  rendered  by  both 
ahippera  is  to  get  the  sugar  frmn  a  point. 
within  the  lighterage  limits  to  the  rail  ter- 
minals, and  whether  this  Involves  an  ex- 
pensive investment  in  Brooklyn  or  a  hireA 
dock  in  Manhattan,  and  whether,  in  addi- 
tion to  this  service,  the  Arbucklea  alao 
lighter  freight  for  the  general  public,  ar* 
immaterial. 

Interstate  Commerce  CommissioD  v.  Bal- 
timore ft  0.  B.  Co.  226  U.  8.  326,  343,  6« 
L.  ed.  1107,  1112,  32  Sup.  Ct.  Rep.  742; 
Pennsylvania  R.  Co.  v.  International  Cottl 
Min.  Co.  B7  C.  C.  A.  383,  173  Fed.  1. 

Mr.  George  P.  Brownell  argued  tlw 
cause,  and,  with  Mr.  H.  A.  Taylor,  filed  » 
brief  for  the  Railroad  Companies: 

The  Federal  Sugar  Refining  Company  has 
not  the  status  of  a  shipper  from  New  York 
within  lighterage  limits;  there  is  a  singia 
continuous  shipment  of  sugar  by.  boat  fnMB 
Yonkers  to  the  Jersey  shore,  and  no  new 
shipment    originating    at    pier    24,    North 

Southern  P.  Terminal  Co.  r.  Interatat* 
Commerce  Commission,  219  U.  S.  498,  S20, 
627,  56  L.  cd.  310,  320,  81  Sup.  Ct.  Rep. 
C  8. 
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UNITED  STATES  t.  BALTIMOBE  ft  0.  R.  CO. 


£71;  Ttni  ft  P.  R.  Co.  t.  Railroad  Commii- 

lioD,  183  Fed.  1D05. 
Tbe  pctitionen  >re  tuider  no  atatutory  or 

«tlier  legal  □bligBtion  to  extend  their  linei 

\ij  nil  or  water. 

Eoitackj  ft  I.  Bridge  Co.  t.  LoniBTille  ft 
K.  K.  Co.  2  LJlJL  2BS,  S  lotera.  Com.  Sep. 
3il,  37  Fed.  021. 

Ilie  aerrice  perfonned  bf  tbe  Federal 
6ngar  Refining  Company  tbiougli  tbe  me- 
dium of  the  Ben  Franklin  Traniportation 
Company  ia  not  a  tnuiaportation  serTice  o[ 
tka  railroad  companiea,  but  is  trhollj  ac- 
MMorial,  and  cannot  lawfully  be  paid  for 
Vj  theae  appellees. 

Ra  Allowances  for  Tranifer  of  Sugar,  11 
Inleia.  Com.  Hep,  627;  Wight  t.  United 
etates,  167  U.  S.  512,  42  L.  ed.  25B,  17  Sup. 
Ct  Rep.  S22;  Chicago  ft  A.  R.  Co.  v.  Unit- 
ed SUtes,  20  L.RJl.(N.S.)  S51,  84  C.  C.  A. 
E4,  150  Fed.  658;  General  Electric  Co.  v. 
Kew  Tort  C.  ft  H.  R,  R.  Co,  14  Inters.  Com. 
Btp.  237 ;  Solvay  lYocess  Co.  v.  Delaware, 
L  ft  W.  R.  Co.  14  Inters.  Com.  Rep.  240. 

Bailroadt  may  secure  and  maintain 
freight  depots  by  contract  with  shippers, 
■ad  lueh  depots  thereby  become  legally  and 
to  all  intents  and  purposes  the  freight  de- 
pots of  tbe  railroads. 

Central  Stock  Yards  Co.  v.  Louisvinc  ft 
y.  R.  Co.  102  U.  S.  SOS,  4S  L.  ed.  SGJ,  24 
Sup.  Ct.  Rep.  339;  Railroad  Commission  v. 
Louiiville  ft  N.  R.  Co.  16  Inters.  Com.  Itcp. 
1T3;  Cattle  Raisers'  Asso.  v.  Chicago,  B.  ft 
q.  R.  Co.  11  luteri.  Com.  Rep.  277. 

Tbe  Conmisaion'a  decision  is  based  on  its 
enoneous  conception  of  the  grounds  on 
which,  under  the  statute,  an  advantage  may 
be  pronounced  undue,  and  on  its  mistaken 
Tiew  that  because  of  possible  incidental  ad- 
tantagea,  the  employment  of  the  owner  of 
property  transported  to  render  a  service 
eoanccted  with  such  transportation,  and  to 
furnish  instrumentalities  to  be  used  there- 
in, for  no  more  than  a  just  and  reasonable 
eompenaation  for  such  services  and  the  use 
of  such  instrumentalities,  creates  undue 
preferences  and  unjust  discrimination. 

Interstate  Commoce  Commission  v. 
Kffenbangb,  222  U.  S.  42,  SO  L.  ed.  S3,  32 
8np.  Ct.  Rep.  22. 

The  order  of  the  Commission  is,  of  course, 
iaeonsistent  in  permitting  the  continuance 
rf  what  It  apparently  considers  an  accet- 
mial  aHowanca  to  Arbuckle  Brothera  on 
eoDdition  of  payment  of  another  aimilar 
fU^  allowance  to  the  Federal  Sugar  Re- 
flaing  Compai^. 

Fenn  Ref .  Co.  t.  Western  New  York  ft  F. 
B.  Co.  208  n.  S.  208,  62  L.  ed.  450,  28  Sup. 
CL  Sep.  2091  Rut  Tennessee,  V.  ft  O.  R. 
C«.  T.  Interstate  Commerce  Commission, 
Ul  U.  8.  1,  46  L.  ed.  719,  21  Sup.  Ct.  Rep. 
616;  Intcratate  Commerce  Commisaion  t. 
■■  L.  ed. 


LouisYille  4  N.  R.  Co.  190  U.  8.  273,  47  L. 
ed.  1047,  23  Sup.  Ct.  Rep.  087;  Louisville 
ft  N.  R.  Co.  r.  United  States,  197  Fed.  BO. 

The  entering  into  a  contract  with  one 
shipper  to  furnish  station  tacilitiea  does  not 
result  in  a  violation  tA  the  prorisiona  of  the 
act  to  regulate  commerce  forbidding  undue 
preferences  and  advantages  even  if  similar 
contract!  are  not  made  with  all  competing 
shippers  in  the  same  locality. 

Central  Stock  Yards  Co.  v.  Louisville  ft 
N.  R.  Co.  03  L.R.A.  213,  55  C.  C.  A.  03,  118 
Fed.  113,  afOrmed  in  102  U.  S.  568,  48  L.  ed. 
565,  24  Sup.  Ct.  Rep.  339;  Covington  Stock 
Yards  Co.  v.  Keith,  139  U.  S.  128,  136,  35 
L.  ed.  73,  70,  11  Sup.  Ct.  Rep.  461; 
Butchers'  ft  D.  Stock  Yards  Co.  v.  Louis- 
ville ft  N.  R,  Co.  14  C.  C,  A.  200,  31  U.  S. 
App.  252,  67  Fed.  35;  United  SUtes  ex  rel. 
Morris  v.  Delaware,  L.  ft  W.  R.  Co.  2  Inters. 
Com.  Rep.  017,  40  Fed.  101;  Consolidating 
Forwarding  Co.  v.  Southern  P.  Co.  S  Inters. 
Com.  Rep.  182;  Worcester  Excursion  Car 
Co.  V.  Pennsylvania  R,  Co.  3  I,  C.  C,  Rq>. 
677,  2  InUrs.  Com.  Rep.  703;  Re  Trana- 
portatioD  of  Fruit,  10  Inters.  Com.  Rep. 
360. 

An  unjust  discrimination  or  an  undue 
preference  is  not  created  by  the  action  of  a 
railroad  company  in  employing  a  shipper 
to  perform  a  part  of  the  transportation 
service,  when  tlie  shipper  is  paid  a  compen- 
sation that  is  reasonable  for  the  perfiirm- 
ance  of  the  service,  simply  because  other 
shippers  who  are  not  in  position  to  perform 
the  same  transportation  service  ma}-  be  sub- 
ject to  disadvantages.  For  example,  it  is 
perfectly  lawful  to  pay  a  shipper  for  ele- 
vating his  own  grain  in  transit  through  his 
own  elevator,  even  though  be  may  ix  able 
to  treat  bis  grain  during  the  elevation,  and 
thus  secure  incidental  advantages  over  an- 
other competing  shipper  who  does  not  hap- 
pen to  own  an  elevator.  These  incidental 
advantages  accrue  because  of  the  (act  that 
one  shipper  owns  the  elevator  and  the  other 
does  not.  The  carrier  paying  tbe  allowance 
does  not  diacrimlnate  against  the  shipper 
who,  cannot  perform  the  same  transporta- 
tion service,  if  the  service  is  offered  to  all. 

F.  H.  Pearey  ft  Co.  v.  Union  P.  R.  Co.  176 
Fed.  409,  affirmed  in  222  U.  S.  42,  S6  L.  ed. 
83,  32  Sup.  Ct.  Rep.  22. 

Mr.  TCllllam  N.  Dylcman  argued  the 
eause  and  filed  a  brief  for  the  Jay  Street 
Terminal  and  Arbuckla  Brothers: 

The  petitions  present  queatioiis  of  law. 

People  ex  rel.  Stephenson  v.  Bingham,  205 
N.  Y.  IflS,  98  N,  £.■  384;  The  E.  A.  Packer, 
140  U.  8.  360,  30  L.  ed.  453,  11  Sup.  Ct.  Rep. 
704;  Interstate  Commerce  Commission  v. 
Baltimore  ft  0.  R.  Co.  220  U.  8.  326,  330- 
341,  66  L.  ed.  1107,  1111,  1112,  82  Snp.  Ct. 
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Rep.  748;  Intentate  Commerce  CommiHim  1.  Title  to  fie  mercIi«ndiM  ehutgei  from 

V.  lUiUDu  C.  R.  Co.  215  U.  S.  470,  54  L.  ed.  tbe  comignor  to  the  comignee. 

267,  90  Sup.  Ct.  Rep.  15G;  Interstate  Com-  New  York  Sklea  Act,  |  127:  Mee  v.  Mo- 

meroe  Commiiaiou  -*.  Union  P.  R.  Co.  222  Nider,  100  N.  V.  600,  17  S.  £.  424;  Wilcox 

U.  S.  541,  S47,  Sa  L.  ed.  308,  311,  32  Sup.  Ct.  Silier  Plate  Co.  t.  Green,  72  N.  Y.  IT:  W^- 

Rep.  lOSj  Interstate  Commerce  Commisaion  dron  t.  Romaine,  22  N.  Y.  808;  Gilbert  t. 

V.  SUckne^,  210  U.  S.  9fi,  54  L.  ed.  112,  30  New  York  C.  A  H.  R.  R.  Co.  4  Hun,  STS^ 

Sup.  Ct.  Rep.  66;  InterBtate  Commeree  Com-  Williaton,  Sale*,  f  273. 

minioQ  V.  Alabama  Midland  R.  Co.  16S  U.  2.  The  railroad  journey  and  responaibilitf 

B.  144,  42  L.  ed.  414,  IS  Sup.  Ct.  Rep.  45;  begin.     The  liability  of  the  carrier  in  fact 

Interstate  Commerce  Commiaaion  r.  North-  begina  u  toon  aa  it  receivea  the  merchandiae 

em  P.  E.  Co.  210  U.  S.  63S,  64  L.  ed.  008,  for   carriage,   even   if  bills  of   lading   bava 

80  Sup,  Ct.  Rep.  417;  Interstate  Commerce  not  been  issued  or  the  journey  commenced; 

Commission  v.  Diffenbaugh,  222  U.  S.  42,  66  the  mere  receipt  of  the  goods  for  immediftt* 

L.  ed.  83,  32  Sup.  Ct.  Rep.  22;  Waahtngton  transportation  inaugurates  tbe  liability, 

ex  rel.  Oregon  R.  4  Nav.  Co.  t.  Fairchild,  Hutchinaon,  Carr.  g  SB;  London  A  Ii,  r. 

224  U.  8.  610,  GO  L.  ed.  863,  32  Sup.  a.  Rep.  Ina.  Co.  v.  Rome,  W.  4  O.  R.  Co.  144  N.  Y, 

535.  200,  43   Am.   St.   Rep.   752,   39   N.   E.   79; 

All  tbe  services  and  all  the  inatrumentali-  Merritt  v.  Old  Colony  ft  N.  R.  Co.  11  Allen, 

ties  of  the  Federal  Company  used  before  tbe  82 ;  Bulkley  v.  Naumkeag  Steam  Cotton  Co. 

deliTery  of  its  sugar  to  tbe  carriers  at  Jer-  24  How.  3S0,  10  L.  ed.  609. 

Bey  City  are  accessorial  to  transportation,  The   contracts   between   the  earriera  and 

and  the  carrier  is  forbidden  by  tiie  act  to  the  Jay  Street  Termioal  do  not  violate  tb* 

pay  the  shipper  for  acceaaorial  services.  commodities   clause. 

Wight  V.  United  States,  107  V.  S.  612,  42  F.  H.  Pcavey  &  Co.  v.  Union  P.  R.  Co.  17S 

L.  ed.  258,  17  Sup.  Ct.  Rep.  822;  Chicago  &  Fed.  40B;  Interstate  Commerce  Commission 

A.  R.  Co.  T.  United  SUtes,  20  L.RA.(N.S.)  v.  Diffcnbaugh,  222  U.  S.  42,  56  L.  ed.  83, 

661,  84  C.  C.  A.  324,  156  Fed.  568;  Omeral  32  Sup.  Ct  Rep.  22;  United  States  ex  reL 

Electric  Co.  v.  New  York  C.  ft  H.  R.  R.  Co.  Attj.  Gen.  v.  Uelawsie  ft  H.  Co.  213  U.  S. 

14  Inters.  Com.  Rep.  237 ;  tiolvay  Process  Co.  366,  63  L.  ed.  836,  29  Sup.  Ct.  Rep.  527. 

V.  Delaware,  L.  ft  W.  R.  Co.  14  Inters.  Com.  .,      r,    -a    r.i._         m  j        i.  ■  .   *       »i. 

„         "  „      J,      ,„                  t       „•        ,         ,  Mr.   H.  B.   ClosBOn   filed   a  brief   for  the 

Rep.  246;   Re  Allowances  for  Transfer  of  „      , ,       .-    .        ,,.  .  .  .  _       .     , 

c            ».  -r  i         r:         n        mn  Brooklyn  t-astem  District  Term  ma. 

Sugar,  14  Inters.  Com.  Rep.  619.  ' 

'Ihe  payment  to  Jay  Street  Terminal  for  Messra.  George  F.  BrowncU,  William  N. 

transportation  service  and  the  refusal  of  the  Djkman,  and  H.  B.  Closson  filed  a  brief  in 

carriers  to  pay  the  Federal  Sugar  Refining  reply   to  the  government's  briuf: 

Company  for  its  accessorial  services  do  not  'I'h«  Jay  Street  Terminal  is  not  a  railroad 

work  a  discrimination.  company  within   t^e  meaning  of  the  eom- 

1  Drinker,   Interstate  Commerce  Act,   p.  moditiea  clause. 

214;  Central  Stock  Yards  Co.  v.  Loniaville  Holland  *.  Lynn  ft  B.  R.  Co.  144  Masa. 

ft  N.  R.  Co.  192  U.  S.  608,  48  L.  ed.  606,  24  423,   11  N.  E.  674,  0  Am.   Neg.  Cas.  441; 

Sup.  Ct.  Rep.  339;   Covington  Stock  Yards  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Wabash.  SL 

Co.  T.  Keith,   139  U.  S.  128,  35  L.  ed.  73,  L.  ft  P.  R.  Co.  4  Inters.  Com.  Rep.  578,  » 

11  Sup.  Ct.  Rep.  401;  United  States  es  rel.  C.  C.  A.  650,  27  U.  S.  App.  1,  01  Fed.  993; 

Morris  v.  Delaware,  L.  ft  W.  R.  Co.  2  Inters.  Randolph  County  t.  Post,  03  U.  S.  502,  23 

Com.  Bep.  017,  40  Fed.  101;   Consolidated  L  rf-  »67i  Parker  v.  Elmira,  C.  ft  N.  R.  Co. 

Forwarding  Co.  v.  Southern  P.  Co.  9  Inters.  1^5  N.  Y.  274,  50  N.  E.  81 ;  United  States 

Com.  Rep.   182;    Worcester   Excursion  Car  '•  H»'"«>  "'   ^-  S-  306,  44  L.  ed.  780,  20 

Co.  w.  Pennsylvania  R.  Co.  3  I.  C.  C.  Hep.  Sup.   Ct.    Rep.    609;    Tageart   v.    Republic 

677,  2  Intars.  Com.  Hep.  703;  Rs  Transpor-  [^'^  *  Steel  Co.  73  C.  C.  A.  H4,  141  Fed. 

tation  of  Fruit,  10  Inters.  Com,  Hep.  300.  *  „■  .,        ,                 .      ,_           ,            ^    .  ,i 

The  payments  to  the  Jay  Street  Terminal  .  «'>'**''  ?'"P'^'*'  ^"  '/"JL^*  '"t?'*' 

.      ..             ■                       J     ,             ,             .  right  to  employ  others  to  perform  a  portion 

by  the  carriers  were  made  for  services  and  J^^^  ^^^^^^  ^^j^^  ^^      ^^  ^^  theV"bUc, 

instrumentalities    used    in    transportation,  (.^^(^^i  ^^^^  ^ards  Co.  v.  Louisville  ft 

and  are  expressly  permitted  by  the  statute.  ^    g    ^o.   63  L.R.A.  213,  66  C.  C.  A.  «3, 

F.  H.  Peavey  ft  Co.  v.  Union  P.  R.  Co.  178  ^g  p^    jl3^  affirmed  in  102  U.  B.  668,  48 

Fed.  409;  InUratata  Commerce  Commission  l_  ^d.  605,  24  Sup.  Ct.  Rep.  330;  CovlngtoB 

T.  Diffenbaugh,  222  U.  S.  42,  58  L.  ed.  83,  stock  Yards  Co.  v.  Keith,  130  U.  8.  128, 

32  Sup.  CL  Rep.  22.  35  L.  ed.  73,  11  Sup.  Ct  Rep.  401 ;  Re  Ex- 

When  the  Jay  Street  Terminal  receivea  change  of  Free  Transportation,  12  Inters. 

Arbuckle  sugar  for  shipment,  and  issues  a  Com.  Rep.  40;   Anacostia  Citiiena  Aaso.  T. 

bill  of  lading  for  and  in  the  name  of  the  Baltimore  ft  0.  R.  Co.  25  Inters.  Com.  Rep. 

railroad  company,  two  reanlla  followi  411. 

saa  isi  v.  ■. 
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Ur.  JuBtiee  Imrton  delivered  tbe  opin- 

In  of  the  etniTt: 
Tbi*  appeal   IbtoIvm  the  legality  of  an 

mitt   made    by    the    Interstate    Commerce 

Cnmniuion,  holding  that  certain  allow- 
um  made  by  the  appellees  to  Arbuckle 
Brother*  on  lugixr  shipped  by  them  over 
MM  or  another  of  the  railroad  companies' 
liicf  constitute  an  illegal  preference  or  dis- 
erimioalion  in  violation  of  the  act  to  regu- 
kU  commtTce.  Tbe  order  of  the  Commis- 
noa  required  the  railroad  companies  to 
ceue  and  desist  from  paying  such  allow- 
uccs,  "while  at  the  same  time  paying  no 
nch  allowances  to  the  Federal  Sugar  Re- 
ding Company,"  on  its  sugar  brought  by 
it  on  ligliters  to  the  carriers  at  the  same 
nil  terminals.  20  Inters.  Com.  Rep.  200. 
n*  carriers  affected  filed  a  bill  in  tbe 
conmerce  court,  alleging  tbe  invalidity 
•ad  ill^ality  of  the  order,  and  sought  an 
isjimction  pendente  lite  and  a  permanent 
bjnnction  against  its  enforcement.  An  in- 
janction  until  the  cause  could  be  finally 
hwd  was  granted  [281]  by  the  commerce 
Mnrt.  Tills  was  appealed  from  by  the  Unit- 
ed States  and  the  injunction  sustained  as 
>ilbia  the  sound  discretion  ol  tbe  court 
below.  225  U.  S.  300,  50  L.  ed.  1100,  32 
Svp.  Ct.  Rep.  817.  Thereupon  the  cause 
m  flnalljr  heard  upon  motion  of  the  ap- 
pclUots  to  dismiss  the  bill  for  wsnt  of 
qsity,  all  answers  and  pleas  theretofore 
Ued  having  been  withdrawn.  The  com- 
Mree  court  denied  this  motion  and  sns- 
hised  tbe  equity  of  the  bill.  The  appel- 
luti  declining  to  further  defend,  the 
lonporary  injunction  was  made  permanent. 
From  that  decree  this  appeal  is  prooecuted. 

The  situation  out  of  which  the  questions 
for  decision  arise,  shortly  stated,  is  this: 

The  railroad  companies  held  by  the  In- 
terstate Commerce  Commission  to  have  dis- 
Triminated  in  favor  of  Arbuckle  Brothers 
■ml  against  the  ,  Federal  Sugar  Refining 
Company  are  interstate  trunk  lines  whose 
freight  rail  terminals  are  at  the  New  Jer- 
trj  shore  of  the  harbor  of  New  York. 
Ttantportatlon  of  freights  into  and  out  of 
tlie  city  of  New  York  is  practicable  only 
by  means  of  car  floata,  barges,  and  steam 
Hghters,  operating  between  tbe  city  and  the 
Kcw  Jersey  shore. 

To  meet  this  condition  tbe  appellee  rail- 
roads have  long  held  themselves  out  as  ex- 
tending transportation  of  freights  bound 
east  to  a  defined  area  along  the  river  front 
of  the  atj,  and  aa  beginning  such  trans- 
portation  westbound  when  freight  is  deliv- 
ered at  designated  points  within  the  same 
area.  Tlie  necessary  lighterage  service  is 
performed  without  additional  coat  or 
charge,  the  flat  rate  into  or  out  from  such 
points  being  identical  with  that  apptieabla 
SB  L.  Cd. 


at  tbe  New  Jersey  rail  terminals.  The 
limits  within  which  such  lighterage  service 
is  performed  as  a  part  of  the  transporta- 
tion assumed  have  long  been  defined  and 
published  in  the  several  filed  rate  sheets  of 
the  carriers.  The  district  embraces  sub- 
stantially the  commercial  and  manufactur- 
ing river  front  of  Greater  New  Yorlc,  and 
within  it  the  railroads  hold  themselves  out 
as  undertaking  [282}  to  receive  or  deliver 
freight  at  any  public  dock,  or  at  any  accessi- 
ble  private  dock  where  the  shipper  shall  ar- 
range tor  the  use  of  the  dock.  Within 
this  lighterage  zone  each  of  the  appellees 
has  established  and  long  maintained  publio 
freight  terminal  stations,  at  which  it  will 
delivw  eastbound  freights  and  receive 
freight*  bound  west.  Some  of  these  sta- 
tions are  onned  or  managed  solely  by  one 
of  the  railroads,  and  some  are  union  sta- 
tions operated  for  the  joint  use  of  two  or 
all  of  the  railroads.  Some  of  them  are 
operated  by  third  persons,  who  manage  and 
operate  them  under  contracts  as  agents  for 
one  or  more  of  the  railroads.  But  whether 
operated  under  contract  or  directly  by  the 
company  or  companies  using  them,  they 
are  represented  to  be  public  delivery  and 
receiving  stations,  and  are  so  set  out  in 
the  filed  tariff  sheets  of  the  companies  in- 
terested. 

The  "allowance"  to  Arbuekle  Brothers  re- 
ferred to  in  the  order  of  the  Commission 
is  the  consideration  paid  by  the  railroad 
companies  to  them  for  instrumentalities 
and  facilities  furnished  and  services  per- 
formed in  the  maintenance  of  one  of  these 
public  stations,  known  aa  the  Jay  Street 
Terminal,  and  for  tha  lighterage  of  all 
freight  between  that  station  and  the  rail- 
road terminals  aa  the  New  Jersey  shore. 
Arbuekle  Brothers,  a  copartnership,  are 
large  refiners  of  sugar  and  dealers  in 
coffee.  Much  of  their  product  of  sugar 
finds  a  market  in  the  west  at  points  upon 
the  lines  of  the  railroads  here  involved. 
Their  refinery  is  upon  the  water  front  of 
Brooklyn.  Tbey  also  own  a  contiguous 
property  fronting  upon  East  river  some 
],2C>0  feet.  Upon  this  property  they  have 
erected  a  dock,  piers,  and  large  wareliouses 
for  til*  receipt  of  freight  intended  for 
transportation  to  the  railroad  terminals 
on  the  New  Jersey  shore,  or  received  from 
such  terminals  tor  coniigneee  nearby.  Tbey 
also  own  steam  lighters,  car  floats,  barges, 
etc.,  constructed  tor  tlie  transfer  of  ears, 
loaded  or  unloaded,  between  this  dock  and 
the  New  Jersey  terminals.  The  premises 
were  peculiarly  adapted  for  use  [263]  as  a 
public  anion  freight  station,  and  for  the  pur- 
pose of  extending  transportation  by  their 
several  lines  to  this  portion  of  the  com- 
mercial  and  manufacturing  water  front  of 
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OrMter  New  York,  tlie  Kppelle« 
companieB,  In  1906,  entered  into 
but  identical,  eontrmcta  with  Arbuckle 
Brothers,  the  Utter  contrftcting  under  the 
bUBineaa  name  and  atjle  of  "Tbe  Terminal 
Company."  The  contract*  are  too  length; 
to  be  set  out.  Their  euential  point*  ma; 
be  tbuB  aummarized: 

1.  The  Terminal  Companj  agreea 
maintain  the  premises  in  good  order  and 
condition  for  tbe  receipt  of  freight,  and 
to  provide  all  necesgar;  boats,  car  floats, 
docks,  and  piers,  adequate  at  all  times  to 
receive,  discharge,  transfer,  and  deliver 
freight*,  loaded  and  unloaded,  adequate  to 
accommodate  tbe   business   contemplated. 

2.  Tbe  Terminal  Coinpanj'  will  receive  at 
the  New  Jersey  terminala  all  frcigbti,  in 
or  out  of  ears,  intended  for  delivery  at  tbe 
aforesaid  freight  station,  and  safely 
vey  tbe  same  to  tbe  premises,  and  there 
make  delivery  to  the  consignees.  It  will 
also  receive  and  load  into  cars  all  freights 
which  may  be  delivered  to  it  at  its  said 
premises  for  transportation  over  the  lines 
of  any  ol  said  railroad  companies,  and 
carry  and  deliver  the  same  to  said  railroad 
company's  New  Jersey  rail  terminal*. 

3-  For  the  facilities  supplied  and  tbe 
■ervicea  performed  each  of  tbe  railroad 
companies  agrees  to  pay  on  freight  in  and 
out  of  tlie  station,  a  compensation  meas- 
ured by  the  tonnage  handled  for  each  such 
railroad  of  4i  cent*  per  hundred  pounds  on 
freight  originating  at  or  destined  to  point* 
west  of  what  is  called  "trunk  line  terri- 
tory," and  on  freight  originating  at  or 
destined  to  points  east  thereof,  3  cents  per 
hundred  pounds. 

Under  these  contract*,  consignments  to  or 
by  Arbuckle  Brotliers  are  handled  in  the 
same  manner  as  the  shipments  of  tbe  gen- 
eral public,  and  comprise  a  part  of  tlie  ton- 
nage [284]  in  and  out  of  that  station  by 
which  tbe  compensation  paid  to  the  Terminal 
Company  is  measured,  lliis  fact  was  tbe 
basis  of  the  complaint  made  by  the  Federal 
Sugar  Refining  Company,  whose  sugar  seeks 
the  same  market,  and  who  claimed  that  as 
it  lightered  its  sugar  from  its  own  shipping 
dock  to  tbe  terminals  at  tbe  New  Jersey 
•bore,  tbe  so-called  "allowance"  made  in 
respect  to  the  sugar  of  Arbuckle  Brothers, 
handled  under  the  contracts  referred  to 
above,  waa  an  unjust  and  an  ill^al  dis- 
criioination  unlea*  a  like  allowance  was 
made  to  it. 

The  order  of  the  Commission  does  not 
forbid  tbe  allowance  to  Arbuckle  Brothers 
a*  in  itself  illegal  or  unreaaonable,  but 
forbids  it  only  aa  a  discrimination  unleas 
»  like  allowance  is  made  to  tbe  Federal 
Sugar  Refining  Company.  That  there  is 
BO  nndne  diaeriminntion  against  the  Fed- 
SSI 


I  eral  Bugar  Beflning  CcHnpany  in  refualiy 
to  make  a  like  allowance  to  it  will  appasr 
when  the  conceded  circumstance*  and  m»- 
ditions  are  considered.  This  latter  eou- 
pany  is  a  competitor  of  Arbuckle  Brother* 
in  the  sale  and  shipment  of  sugar  to  tht 
same  markets.  Its  refinery  is  located  at 
Yonkers  on  the  Hudson  river,  ■  point  aoma 
10  miles  beyond  the  limits  of  the  frea 
lighterage  district.  It  owns  its  docks  and 
piers  upon  the  river,  but  has  never  enjoyed 
tbe  free  lighterage  privilege  accorded  to 
all  shippers  from  docks  and  piers  Inside 
the  ifree  zone  under  the  tariff  sheet*  of  tbe 
carriers.  It  ha*  therefore  been  compelled 
to  furnish  its  own  mean*  for  lightering 
shipment*  from  its  docks  to  tbe  New  Jer- 
sey shore.  This  is  an  undoubted  disad- 
vantage in  competing  with  Arbuckle  Broth- 
ers, as  well  as  with  all  other  refiners  and 
shippers  of  sugar  within  the  lighterage  dis- 
trict. For  DMDy  years  it  had  an  ftrrnnge- 
ment  with  the  Ben  Franklin  Transportation 
Company,  an  independent  transportation 
company,  by  which  the  latter  transported 
ltd  sugar  directly  from  its  Yonker*  dock 
to  the  railway  terminals  on  the  New  Jeraey 
shore.  There  it  was  delivered  to  one  of  the 
appellees  and  a  hill  of  lading  [S8B]  signed. 
The  freight  rates  under  such  bills  were  iden- 
tical with  the  flat  rate  from  stations  and 
piers  within  the  free  lighterage  district,  lliis 
disadvantage  arising  from  its  location  was 
made  the  subject  of  a  prior  complaint  be- 
fore tbe  Commission,  wherein  it  sought  to 
have  the  free  lighterage  district  extended  so 
as  to  include  its  Yonkers  docks,  or  to  bav* 
an  allowance  made  to  it  for  the  transpor- 
BugsT  from  its  dock  to  tbe  New 
Jersey  terminals.  Such  relief  would  have 
removed  the  disadvantage  under  which  it 
had  long  labored.  But  this  relief  was  de- 
lied  and  its  petition  dismissed  without 
prejudice.  In  that  proceeding  it  wa*  ruled 
by  tbe  CommisBion  that  the  free  lighterage 
arrangement*  theretofore  made  by  the  cajr- 
luly  available  mean*  by 
which  they  could  extend  their  linea  to  New 
York,  and  were  not  forbidden  by  the  com- 
act,  and  that  by  such  eztenaiMi  the 
'•  had  come  under  no  obligation  to 
extend  tbe  district  to  Yookera.  It  waa 
also  ruled  that  the  service  rendered  by 
Arbuckle  Brothers  in  the  lighterage  of  their 
own  sugar  from  the  Jay  Street  Terminal  to 
the  New  Jersey  shore  wa*  a  service  in  aid 
of  transportation,  and  that  for  the  inatru- 
mentalities  and  services,  under  the  very 
contracts  here  involved,  they  did  not  receive 
an  unreasonable  con*i deration.  IT  Inter*. 
Com.  Rep.   40. 

After  the   promulgation  of  that  opinion 

le   methods   adopted   for   delivering   sugar 

from  the  Yonkers  dock  to  the  New  Jtntif 
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tomiuli  wer«  eb«iigcd.  ' 
tb«  companr's  citj  offlce  at  138  Front  ttreet 
wogU  notify  the  mmiuiger  of  the  Refloery 
4t  Yonkcn  ever;  momiiig  of  the  sugar 
DMMHi;  to  fill  accepted  ardera.  This 
BccNHuy  •ugai'  vaa  theo  loaded  at  the 
iMikcn  dock  upon  the  lighter  Ben  John- 
«oa  jtut  aa  before.  For  this  augar  the 
autcr  of  the  lighter  gave  a  receipt  and  naa 
banded  a  doeument  ahowing  the  Federal 
Sngir  Beflning  Companj  to  be  the  con- 
dgiwr  and  the  conaignee  ita  city  office,  138 
Front  street.  Thia  document  also  gave  the 
[tM]  number,  weight  and  description  ol  the 
packagca.  The  Ben  Johnson  would  then  go 
down  the  river  to  pier  No.  24,  within  the  free 
ligbterage  district,  where  the  boat  tied  up, 
wd  the  citf  office  was  notified;  "there- 
upon," aaj  the  Commiasion,  "the  complain- 
ant iasuea  shipping  instructions  to  the 
transportation  companj  and  hands  to  ita 
npretent«tive  bills  of  lading  for  execution 
hj  tlie  carrier  upon  delivery  at  the  New 
iatej  ahore."  The  lighter  then  proceeds 
to  the  Jeraejr  shore,  where  the  sugar  is 
ddiTered  to  the  carrier,  and  the  blank  bills 
<1  lading  are  signed  and  returned  to  t)ie 
Ughter'a  captain.  For  the  service  of  the 
lighter  in  tkking  the  sugar  to  pier  24  and 
then  across  the  river  to  the  railroad  termi- 
nals, it  is  paid  3  cents  per  hundred  pounds. 
Tile  claim  npon  these  facts  was  and  is 
lliat  unleas  an  allowance  is  made  to  it 
identical  with  that  made  to  Arbuckle 
Brothers  for  their  service  in  respect  to 
ttur  own  shipments  of  sugar,  a  discrimina- 
tion nnlawfnl  in  character  will  result.  And 
this  was  the  conclusion  of  the  Commission. 
nis  commerce  court  was  of  opinion  that 
tte  circumatancea  and  conditions  were  so 
diisimjlar  aa  not  to  make  the  same  rule 
tfplicable,  and  that  the  result  reached  by 
tlM  Commiasion  was  based  upon  manifest 
•TTOti  of  law. 

That  pier  24  ia  within  the  free  lighterage 
Mriet,  and  that  the  defendant  carriera 
held  themselves  out  as  ready  to  take  freight 
•t  any  public  or  accessible  private  dock 
■ithin  that  zone,  and  lighter  it  across  the 
rivCT  without  any  other  charge  than  that 
pablished  in  their  tariff  sheets,  applicable 
alike  to  freight  delivered  to  them  at  such 
docic  or  pier  or  at  the  New  Jersey  shore, 
is  conceded.  But  the  carriers  have  not  es- 
tablished any  public  station  at  pier  24, 
and  the  Federal  Company  did  not  notify 
tbem,  nor  make  any  trader  to  them  at  that 
pier  of  their  sugar  for  transportation.  If 
■oeh  angar  had  been  tendered  to  them  there, 
aad  thejr  had  refused  to  receive  it  and 
Uthter  it  at  their  ovm  cost  across  the  river, 
»  vetj  different  question  [287]  would  have 
arisen.  That  such  tender  was  not  made 
■as  obviously  due  to  the  fact  that  the 
•«  L.  ed. 


sugar,  when  loaded  on  the  Ben  Johnson  at 
their  Yonkers  dock,  was  destined  for  the 
railroad  terminals  at  the  New  Jersey  shore, 
and  thence  by  rail  to  the  real  consignee, 
the  purchaser  of  the  aug^r  at  western 
points  on  the  carriers'  lines.  The  sugar 
had  been  sold  before  it  was  loaded  at  Yonk- 
ers, and  the  stopping  at  this  pier  and  the 
receipt  of  unsigned  bills  of  lading  showing 
the  conaignees  and  destinations  was,  as 
the  commerce  court  held,  not  a  break  in 
the  continuity  of  the  transportation,  but 
a  plain  subterfuge  to  give  the  transaction 
the  appearance  of  a  shipment  from  pier  24. 
We  agree  with  the  commerce  court  and  the 
minority  of  the  Commission  in  thinking 
that  the  change  in  method  after  the  failure 
to  obtain  relief  in  the  flrat  case  did  not 
change  the  substance  of  the  transaction' in 
point  of  law  or  fact.  The  claim  by  the 
Federal  Company  is  a  claim  tor  an  allow- 
ance on  account  of  lightering  done  for  their 
own  convenience, — a  lighterage  service 
which,  under  the  facts  of  the  case,  the  car- 
riers were  under  no  obligation  to  do  as  a 
duty  of  transportation.  It  was  therefore 
a  demand  for  a  purely  accessorial  service; 
as  much  so  as  if  they  had  claimed  for  cart- 
ing their  shipments  to  a  depot  or  station. 

Assuming,  then,  that  the  lighterage  ser- 
vice performed  by  the  Federal  Sugar  Be- 
flning Company  was  a  service  by  it  for  its 
own  convenience,  for  which  the  railroads 
were  under  no  obligation  to  make  compen- 
sation, we  come  to  the  question  whether 
the  facilities  employed  and  the  service  per- 
formed by  Arbuckle  Brotiiers  in  respect  to 
their  own  augar  after  delivery  at  the  Jay 
Street  Terminal  are  accessorial,  or  services 
in  aid  of  railroad  transportation,  for  which 
they  may  be  paid  a  reasonable  compensa- 
tion without  discriminating  unduly  against 
the  Federal  Sugar  Refining  Company. 

That  the  plain  purpose  of  the  contracts 
between  the  [Z88]  several  railroad  eompa- 
:iies  and  the  Terminal  Company  was  to  con- 
stitute the  dock  and  warehouses  of  that  com- 
pany a  public  freight  station  is  too  clear  for 
extended  discussion.  That  the  premises  be- 
came such  a  depot  through  contract  with 
the  owners,  and  not  by  virtue  of  a  fee- 
simple  title  or  a  lease,  is  of  no  legal  signifi- 
cance. Railroad  Commission  v.  Louisville 
&  N.  R.  Co.  10  Inters.  Com-  Rep.  175; 
Cattle  Raisers'  Asso.  v.  Chicago,  B.  A  <i. 
R.  Co.  II  Inters.  Com.  Rep.  277.  Nor  is 
there  the  slightest  subatantial  evidence  that 
in  the  aelection  of  the  premises  of  Arbuckle 
Brotiiers  there  was  any  purpose  to  give 
them,  as  large  nearby  shippers,  any  prefer- 
ence, or  to  unduly  discriminate  against 
competing  augar  refineries.  The  premises 
were  ideally  adapted  to  meet  the  necessities 
of  the  great  manufacturing  and  commercial 
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buainua  interuU  mloDg  Uia  river  front  of 
BrcMtklyn,  and  cooltitutvd  tli«  only  property 
reatODkbl]'  obttinAble  by  tlie  railrokds  far 
tbe  exteii«ion  of  their  tinea  of  transporta- 
tion to  the  ^oolilyn  side  of  East  river. 
Thftt  through  iDstrumeatalitie*  furnished 
by  tfaa  Terminal  Company  and  the  service 
by  it  performed  transportation  by  the  tail- 
road*  begins  and  ends  at  this  station  is 
most  obvious.  Tbis  continuity  of  trans- 
portation is  not  questioned  by  the  brief 
for  the  United  SUtes  in  this  case.  Thus, 
after  referring  to  the  instrumentalities  fur- 
Disbed  and  the  services  performed  by  the 
Terminal  Company,  it  is  said :  "In  con- 
nection with  the  further  fact  that  all  of 
the  railroad  companies  make  through  ratuB 
from  Brooklyn  and  Nen  York  to  western 
points,  covering  (1)  the  service  performed 
by  Arbuckle  Ciotlicrs,  and  (2|  the  tranii- 
portation  by  rail  from  Jersey  City  west- 
ward, sliow  such  a  continuity  of  transpor- 
tation as  to  render  argument  unnecessary 
that  the  transportation  from  Brooklyn  to 
western  points  is  by  one  continuoua  trans- 
portation by  railroad.  Tbe  mere  fact  that  tbe 
pbysical  rails  stop  at  Jersey  City  does  not 
mean  that  the  railroad  transportation  there 
ends.  It  continues  over  to  [2S8]  Brooklyn 
by  means  of  ear  floats,  upon  which  further 
rails  are  laid  and  on  wbieb  empty  and  load- 
ed freight  cars  stand  and  are  transported, 
so  that  tbe  rails  upon  the  car  floats  are 
brought  into  contact  with  tbe  rail  ends  at 
Jersey  City,  and  tbe  continuation  thereof 
at  Brooklyn,  and  in  this  way  tbe  transpor- 
tation by  cailroad  is  carried  on  witliout 
interruption  from  the  western  points  di- 
rectly to  Brotdclyn." 

It  ia  true  that  tbis  clear  admission  by 
the  Solicitor  General  is  made  for  the  pur- 
pose of  establisliing  a  contention  he  makes, 
namely,  that  Arbuclcle  Brothers,  under  the 
name  of  tbe  Terminal  Company,  are  in  law 
and  fact  common  carriers  by  railroad,  who 
violate  tbe  commodity  clause  of  the  Hep- 
burn act  [34  SUt  at  L.  684,  chap.  3691,  U. 
B.  Comp.  SUt.  Supp.  1911,  p.  1E88]  by 
transporting'  their  own  products,— a  view 
to  which  we  later  refer.  Tbe  concession  as 
to  tbe  continuity  of  common  carrier  trans- 
portation by  railroad  from  and  to  this 
Station  under  tbe  published  freight  tariSs, 
which  include  the  aervices  performed  by 
the  Terminal  Company,  is  not  inconsistent 
witb  the  view  of  tbe  Commission,  so  far  as 
transportation  to  and  from  that  station  is 
confined  to  tbe  shipments  made  to  or  by 
one  of  the  general  public.  Thus  tbe  Com- 
mission say:  "So  far  a«  the  general  pub- 
lic is  concerned,  the  Arbuckle  dock  may 
doubtless  be  regarded  as  a  public  receiving 
station  of  the  defendant."  It  is  said  fur- 
ther;    "Arbuckle  Brotbera  not  only  oper- 


ate  tbelr  station  for  the  defendants  aa  ft 
railway  facility,  but  tbey  also  perform  the 
lighterage  service  between  the  dock  and 
the  regular  station  of  the  defendants  on  tlM 
west  shore." 

The  order  of  tbe  Commission  is  made  to 
rest  upon  an  erroneous  Usumption  that 
the  services  performed  by  Arbuckle  Broth- 
ers in  respect  of  tbeir  own  westbound  ship- 
ments  of  sugar  after  the  delivery  of  such 
sugar  at  tliis  station  is  a  shipper's  aer* 
vice,  done  for  tbeir  convenience,  with  tbel? 
own  facilities,  and,  therefore,  an  accessorial 
service  for  which  they  cannot  be  allowed 
compensation  [280]  unless  a  similar  com- 
pensation is  allowed  to  tbe  Federal  Sugar 
Keflning  Company  for  tbe  lighterage  of  ita 
sugar  to  tbe  west  shore  railroad  terminals. 

That  certain  advantages  inured  to  Ar- 
buckle Brothers  from  the  fact  that  their 
refinery  was  so  near  tliis  public  station 
that  tbeir  product  might  be  trucked  or 
carted  to  ttiL'  station  at  slight  coat  is  ob- 
vious. Tliat  tills  was  a  coniiideration  which 
operated  as  an  iiidiicempnt  to  make  theite 
contracts  may  be  true.  But  this  miTc  ad- 
vantage of  nearness  was  one  which  they 
shared  in  common  with  every  other  sliipper 
who  chanced  to  be  near  a  shipping  station. 
'Iliat  they  werp  large  shippers  was  also 
more  or  less  an  inducement  to  tbe  railroad* 
to  place  their  depot  in  a  locality  wbieb 
would  tend  to  secure  their  ahipmcntij  a* 
against  rival  carriers  may  also  be  conctded. 
But  these  were  business  eonsiderationa 
which  are  far  from  showing  any  purpose 
to  give  them  any  illegal  prefi-'rencc  or  to 
discriminate  against  other  shippers.  That 
tbe  station  constituted  a  great  public  uti..- 
ty  by  which  the  shipping  public  wa^  served 
is  too  plain  for  argument.  Although 
nearly  one  third  of  all  westbound  shipmenta 
through  that  station  were  made  by  Ar- 
buckle Brothers,  the  remaining  two  third* 
of  the  tonnage  was  furnished  by  tbe  gen- 
eral public.  Thus,  the  uncontradicted 
averment  of  the  bill  is  tliat  during  the  first 
six  months  of  1607  tbe  shipments  of  gen- 
eral merchandise  through  that  station 
numbered  B2,G22,  of  which  more  than  S.i.OOO 
were  by  shippers  other  tlian  Arbuoklo 
Brothers,  though  tbe  tonnage  of  tbe  latter 
aggregated  nearly  one  third  of  the  total. 
Thus  it  is  demonstrated  that  while  Ar- 
buckle Brothers  are  by  far  tbe  largest 
ship[>ers,  yet  tbe  advantages  of  tbe  station 
are  availed  of  by  thousands  of  the  gen< 
eral  public. 

Upon  all  of  the  conceded  facts  of  the  coa^ 
ws  must  conclude  that  tbe  contracts  by 
virtue  of  which  the  premises  owned  by  Ar- 
buckle Brothers  were  converted  into  a  pub- 
lic freight  station  under  their  management 
aa  ogenta  for  the  [391]  several  carrier  lincft 
SSt  V.  8. 


byGOOglt, 


NO. 


UNITED  STATES  t.  BALTIMORE  &  O.  B.  CO. 


2S1-20I 


*R«  ccmtTkcta  made  in  good  taith,  and  not 
u(  carer  for  uij  fraudulent  Kheme  to  give 
frbttci  or  an;  other  illegal  advantage. 
Dm  cue  must  turn  here,  u  it  did  before 
tit  Conunlaaion  and  in  the  commerce 
mart,  upon  the  queitiou  whether  the  al- 
loranee  to  Arbuckle  Brothen  of  compensa- 
(iog  npon  their  own  shipment!  was  for  in- 
•tramentalitiea  and  services  accessorial  in 
character.     Thus  the  Commiuion  Mya: 

"Hie  complainant  contends  that  in  ligbt- 
ttiag  their  sugar  to  the  Jersey  shore  and 
there  delivering  it  to  the  defendants,  Ar- 
taickle  Brokers  perform  what  the  com- 
plainant refers  to  as  a  purelj  accessorial 
Hrrice.  We  incline  to  think  this  a  sound 
view  of  the  matter  upon  the  tacts  shown 
of  record.  Neither  the  actual  posaesaion  of 
their  sugar  nor  their  relation  to  it 
uj  respect  changed  until  it  is  delivered 
into  the  physical  posscsaion  of  the  defend- 
snts  at  Jersey  City.  This  fact  is  clearly 
deieloped  upon  the  record.  Arbuckle 
Brothers  handle  their  sugar  out  of  their 
D«n  re/inery  to  their  own  dock,  and  them- 
■civet  deliver  it  to  the  defendants  west  of 
lit  river,  using  in  the  process  only  property 
and  facilities  that  are  owned  by  tUem  and 
nnployees  that  are  paid  by  them.  More- 
over, under  the  terms  of  the  contracta  be- 
tween them  and  the  defendant 
of  the  duties,  obligations,  re: 
or  liabilities  of  common  carriers  attaches 
to  the  defendants,  with  respect  to  the  eugai 
<f  Arbuckle  Brothers,  until  the  defendants 
kave  actually  received  it  at  their  reguli 
freight  stations  west  of  the  river.  Yet  it 
is  hers  contended  that,  through  some  sort 
«l  alchemy  in  their  provisions,  these  con- 
tracts transmute  Arbuckle  Brothers  from 
•Upper!  into  carriers'  agents  while  they 
are  in  the  act  of  delivering  their  own  sugar 
to  themselves  at  their  own  dock.  We  are 
lot  necessarily  controlled,  however,  by  the 
face  of  these  documents  or  by  the  merely 
nperficial  relation  that  they  purport  to 
cstabliab  between  these  shippers  and  the 
defmdant  carriers,  if,  as  seems  to  [292]  be 
abundantly  clear  upon  a  Reading  of  their 
provisions,  the  real  and  actual  relation  of 
Arhuekle  Brotliers  to  the  defendants,  so 
far  aa  their  own  sugar  is  concerned,  is 
that  of  shippers  up  to  the  moment  of  time 
when  they  physically  deliver  their  sugar 
to  the  defendants  on  the  Jersey  shore.  The 
eontracts  expressly  provide  that  until  that 
moment  the  sugar  is  to  be  handled  by  Ar- 
buckle Brothen  at  their  own  risk,  and 
only  from  that  moment  does  the  carrier's 
risk  begin.  It  is  only  when  the  defendants 
•ctoally  accept  and  physically  take  pos-  I 
•evion  of  the  sugar  at  their  receiving 
•tations  west  of  the  river  that  they  agrw 
to.  and  do  in  fact,  assume  the  liabilities 
»S  L.  ed. 


I  of  common   carriers  with   respect  to   the 
I  sugar  of  Arbuckle  Brothers." 

We  must  now  recur  to  the  distinction 
drawn  by  the  Commission  between  the  com- 
pensation paid  by  the  railroad  companies 
to  Arbuckle  Brothers  for  the  instrumentali- 
tiea  furnished  and  the  service  performed 
by  them  in  respect  of  their  own  westbound 
shipments  of  sugar,  and  the  compensation 
paid  to  them  in  respect  to  the  freight 
handled  by  them  through  their  station  for 
the  general  public.  The  Commission  find 
no  fault  with  reference  to  the  compensa- 
tion paid  for  the  latter,  but  do  Qnd  that 
the  compensation  paid  for  the  former  is 
an  undue  discrimination  unless  a  like  com- 
pensation is  made  to  the  Federal  Sugar 
Reflning  Company  for  the  lighterage  of  its 
sugar. 

We  have  before  noticed  that  the  order 
of  the  Commission  is  in  the  alternative. 
The  obvious  inference  is  that  the  Commis- 
sion found  nothing  unlawful  per  le  in  the 
compensation  paid  to  Arbuckle  Brothers 
under  the  contract,  although  they  are  com- 
pensated upon  a  gross  tonnage  which  in- 
cludes their  own  sugar,  for  it  sanctions  its 
continuance  upon  condition  that  a  like  al- 
lowance shall  be  paid  upon  the  sugar  light- 
ered by  the  Federal  Sugar  Reflning  Com- 
pany. Penn  Ref.  Co.  v.  Western  New  York 
k  P.  R.  Co.  2{iB  U.  S.  208,  213,  GZ  L.  ed. 
iSe,  400,  28  Sup.  Ct.  Hep.  20B. 

But,  as  has  already  been  shown,  the  rail' 
roads  were  [293]  under  no  obligation  to 
lighter  the  sugar  of  the  Federal  Sugar  Refin- 
ing Company.  Upon  the  other  hand,  if  the 
lighterage  of  the  Arbuckle  sugar  was  in- 
cluded in  the  through  rate  from  the  Jay 
Street  Statioji,  and  a  part  of  the  transpor- 
tation which  the  railroads  were  under  ob- 
ligation to  perform,  and  that  lighterage 
was  done  by  Arbuckle  Brothers  at  the  in- 
stance and  procurement  of  the  carriers, 
they,  as  owners  of  the  freight  thus  trans- 
ported, were  entitled  to  demand  a  compen- 
sation reasonably  commensurate  with  the 
facilities  furnished  and  the  services  per- 
formed. Wight  V.  United  SUtes,  167  U.  S. 
612,  42  L.  ed.  258,  17  Sup.  Ct.  Rep.  822; 
General  Electric  Co.  v.  New  York  C.  k  H. 
R.  R.  Co.  14  Inters.  Com.  Rep.  237;  In- 
terstate Commerce  Commission  v.  DilTen- 
baugh,  222  U.  S.  42,  40,  66  L.  ed.  83,  87, 
32  Sup.  Ct.  Rep.  22.  In  the  case  last  cited, 
it  is  said: 

"The  act  of  Congress  In  terras  contem- 
plates that  if  the  carrier  receives  servioes 
from  an  owner  of  property  transported,  or 
uses  instrumentalities  furnished  by  the  lat- 
ter, he  shall  pay  for  them.  That  is  taken 
for  granted  in  %  IS;  the  only  restriction 
being,  that  he  shall  pay  no  more  than  is 
reasonable,  and  the  only  permissive  element 
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being  that  the  C(»nmiB«ioii  may  detennine 
the  Duwimum  in  cue  there  is  ccmplaint 
(or  now,  upon  ita  own  motion.  Act  of 
Jnne  18,  1910,  ehap.  309,  %  12,  36  SUt.  at 
L.  630,  661,  U.  S.  Comp.  Stat.  Bupp.  1911, 
p.  1301).  Aa  the  carrier  ia  required  to 
fumiah  this  part  of  the  trangportatii 
upon  request,  he  could  not  be  required  to 
do  it  at  hie  own  expenae,  and  there  is  noth- 
ing to  prevent  hia  hiring  the  initrumental' 
itj  iaatead  of  owning  it." 

Tbia  principle  ia  not  controverted,  but  the 
CommiaaioD  failed  to  give  it  application, 
becBUae,  as  ahown  in  the  excerpt  from  ita 
report.  Bet  out  above,  it  eonatnied  this 
latioD  of  Arbuckle  Broth  ere,  under  the 
terms  of  the  contract,  in  respect  pf  their 
own  shipments  of  sugar,  "as  that  of  shipper 
up  to  the  moment  of  time  when  thej  physic- 
ally  deliver  their  sugar  to  the  defendants 
at  the  Jersey  shore."  Again,  the  Commis- 
■ion  BBf  that  "the  [ZB4]  contracts  expressly 
provide  that  until  that  moment  the  sugar  is 
to  l>e  handled  by  Arbuckle  Brothers  at 
their  onn  risk,  and  only  until  that  moment 
doea  the  carrier's  risk  begin,"  etc.  Of 
course,  if  this  was  the  case,  their  services 
up  to  the  time  of  delivery  at  the  New  Jer- 
aey  ahore  were  shipper'a  services,  purely 
accessorial,  and  not  connected  with  or  in 
aid  of  transportation  by  the  railroad,  and, 
therefore,  a  discrimination  would  result 
unless  a  like  allowance  was  made  to  the 
Federal  Sugar  Refining  Company.  But  this 
construction  of  the  contract  has  no  other 
basis  than  appears  in  the  clause  deBning 
the  responsibility  of  the  Terminal  Com- 
pany to  the  contracting  carriers  while  the 
freights  remain  in  the  Terminal  Company's 
physical  possession.  That  clause  reads 
thust 

"The  reeponaibility  of  aaid  Terminal 
Company  for  eastwu^ly  bound  cars  and 
the  freights  therein  shall  begin  when  the 
cars  are  placed  upon  its  floata  at  the  laid 
float  bridges  at  the  aforesaid  station  of 
said  railroad  company,  and  shall  continue 
as  respects  the  cars  until  they  have  been 
returned  by  it,  loaded  or  empty;  and  as 
respects  the  freights  contained  in  eaat- 
wardly  bound  cars,  ita  lesponsibili^  shall 
continue  until  the  actual  delivery  thereof 
to  and  acceptance  by  the  consignees  at 
Brooklyn.  As  respects  the  freights  to  be 
transported  westbound,  said  Terminal  Com- 
pany's responsibility  shall  commence  at 
the  time  the  same  is  received  from  the  con- 
signor at  its  aforeaaid  premises,  and  shall 
continue  until  aaid  freights,  loaded  into 
cara,  have  been  brought  to. the  float  bridge 
of  said  railroad  company  at  ita  aforesaid 
freight  station,  and  until  the  floats  have 
been  attached  to  the  float  bridge  and  the 
«*■«>■  at^  in  Aninn1*tji  rvmAintrnm  Inr  rmnunm}  ' 


from  the  ear  floata  by  aaid  railroad  tmar 
pany." 

That  clause  deala  both  with  «Mt  and 
westbound  freight,  and  covers  both  th* 
freight  and  the  cars  of  the  railroad  e<Mn< 
pany.  It  is  too  plain  for  argument  that  ito 
cnly  purpose  is  to  fix  the  responsibility  npOB 
the  contracting  company  [295]  for  both  the 
cars  of  the  carrier  and  the  freight  of  all 
■hippera  while'  in  its  physical  posaeeaion. 
The  liabili^  imposed  is  between  agent  and 
principal,  and  is  substantially  that  imposed 
by  general  principles  of  law.  It  ia  plain- 
ly not  intended  to  affect  the  reaponsibili^ 
of  the  carriers  to  all  ahippers  after  the  re- 
ceipt of  freight  for  transportation, — k 
responsijiility  which  th^y  hold  themaelTe* 
out  as   assuming  by   their  published  tariff 

The  contracts  between  the  cfirriers  and 
the  Terminal  Company  make  no  distincticm 
whatever  between  the  duty  and  obligation 
of  the  latter  company  in  respect  to  the  ahip- 
menta  of  Arbuckle  Brothers  as  sugar  re- 
finer*, and  those  made  through  their  station 
by  the  general  public.  Nor  was  there  any 
distinction  recognized  by  the  undisputed 
course  of  business  under  the  contracts. 
When  the  ahipments  of  Arbuckle  Brothers 
were  delivered  at  the  station,  carriers'  bills 
of  lading  were  then  signed  and  delivered 
just  aa  in  the  case  of  freight  delivered  by 
the  general  public.  If  carrier  responsibility 
began  at  that  station  for  the  shipments  of 
the  public,  it  also  began  as  to  the  freight 
there  received  from  Arbuckle  Brothers. 
The  physical  possession  ot  the  Arbnckla 
Sugar,  aa  stated  by  the  Conuniaaion,  re- 
mained with  them  until  actually  placed  In 
sasion  ot  the  carrier  on  the  New 
Jersey  shore.  But  that  is  equally  ttna  aa 
to  the  shipments  of  the  general  pnblio.  In 
both  cases,  however,  the  poasession  after 
such  delivery  and  until  delivered  at  the 
New  Jersey  shore  was,  under  the  contract, 
that  of  Arbuckle  Brothers,  under  the  hiial- 
name  of  the  Terminal  Company,  aa 
agents  of  the  carrier  over  whose  lines  tha 
freight  was  routed  and  whose  bill  of  lading 
had  been  duly  issued.  The  Commission, 
while  seeming  to  recogniie  this  relation  of 
agency,  in  eScct  deny  it  as  to  the  frieighi 
received  and  receipted  for  at  the  etatioa 
if  it  constituted  a  shipment  by  Arbuckla 
Brothers.  But  neither  the  words,  nor  tha 
purpose  of  the  contract,  nor  the  aetnal 
method  of  conducting  [296]  the  business, 
furnish  the  slightest  reason  for  any  such  dis- 
tinction as  that  drawn  by  the  CommisaioD. 
All  freight,  both  in  and  out  of  the  station, 
was  handled  in  the  same  way. 

The  suggestion  in  the  brief  of  the  Solicit* 

'    General    for    the    United    States    that 

"joint  published  taiiffa  are  issued  1^  the 
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nilmdi  uid  Arbndcle  Erothera"  has  ao 
otbcr  foondatioii  of  fact  than  that  found 
ii  tb>  teventh  paragraph  of  the  contract 
Mveen  the  Erie  Railroad  and  the  Terminal 
Coopaaj',  where  it  ia  said  that  the  Terminal 
CoBpanr  "aball  not  be  required  to  receive 
K  mrtj  any  freight  which  may,  from  time 
to  time,  be  clawed  aa  prohihited  freigbta 
ii  tlw  joint  publiahcd  tariffs  ot  iteelt  and 
lit  railroad  company."  But  there  ii  not 
■  (cintilla  of  evidence  that  any  such  joint 
pobliahed  tariffs  hare  efer  been  filed  or 
poUUhed,  uor  that  the  Terminal  Company 
ku  erer  pnbliehed  or  been  required  to  file 
My  tariff  aheeta  whatever.  The  Sled  tariff 
Aeets  abowing  the  Mrrioea  performed  by 
Afbnckle  Brothers,  and  the  facilittea  pro- 
rided  for  extending  transportation  between 
tie  New  Jersey  terminali  and  thia  station, 
in  those  published  and  filed  by  the  rail- 
nad  KHnpaniea,  who  thereby  bold  them- 
Klns  out  aa  common  carriers  to  and  from 
tkii  station.  That  it  might  originally  have 
been  expected  that  the  Terminal  Company 
night  join  in  inch  publiahed  tariffs  is  pos- 
nble.     That  it  never  did  is  plain. 

To  say  that  the  "allowance"  made  to 
Aibuekle  Brothers  ia  an  allowance  tor  ligbt- 
RJBg  their  own  sugar  across  the  river  is 
to  only  half  state  the  case.  This  so-called 
illoirance  is  not  only  for  such  lighterage 
Mrriee,  bnt  is  also  compensation  for  the 
He  of  all  of  the  terminal  properties,  docks, 
■srehouaea,  tracks,  steam  lighters,  car  floats, 
sad  every  instrumentality  used  under  the 
eoatraet.  It  includes  the  services  and  re- 
^nsibility  of  Arbuckle  Brothers,  aa  agents 
lor  the  several  lessees  using  the  station,  and 
their  staff  of  employees  engaged  in  receiving, 
dtliTering,  [ZST]  loading,  and  unloading 
Irtights  thns  receiTed,  both  incoming  and 
outgoing.  Aa  the  measure  ot  compensation 
is  the  tonnage  In  and  out  ot  the  station, 
lad  as  this  eunpatsation  is  paid  by  the 
Kveral  railroads  maintaining  the  station 
ia  proportion  to  the  tonnage  which  they 
Kferally  handle,  there  is  a  sense  in  which 
it  is  In  part  an  allowance  to  Arbuckle 
Brother*  upon  their  own  shipments.  But 
they  receive  the  same  compensation  upon 
Ute  tonnage  ot  every  other  shipper  through 
that  station,  and  It  is  the  aggregate  of  the 
eonpensation  which  must  determine  the 
nas<mablene«s  ot  the  allowance  when  we 
come  to  deal  with  It  as  an  allowance  to 
them  for  services  or  instrumentalities  fur- 
aished,  under  the  I6th  section  of  the  act 
to  regulate  commerce. 

That  the  compensation  ot  3  and  4)  cents 
per  hundred  pounds  upon  the  total  tonnage 
in  and  oat  of  this  station  is  not  nnreason- 
atle  was  and  Is  not  challenged,  and  there- 
fore we  pas*  that  subject  by. 

The  eoatentian  to  which  we  have  hitherto 
•a  L.  eO. 


referred,  that  the  arrangement  made  by  the 
Terminal  Company  violates  the  commodity 
clause  of  the  act  to  regulate  commerce,  is 
not  necessary  to  be  considered.  There  ia 
nothing  in  tlie  record  showing  that  such 
a  contention  was  pressed  upon  the  Com- 
mission, considered  by  that  body,  or  that 
the  order  rendered  was  in  any  respect  based 
upon  the  commodity  clause.  Indeed,  the 
order  permitted  Uie  continuance  of  the  Jay 
Street  Terminal  and  the  business  there  con* 
ducted,  providing  only  that  like  rights  and 
allowances  were  made  to  the  Federal  Sugar 
Refining  Company.  The  order,  therefore, 
cannot  be  assumed  to  have  contemplated 
that  the  Jay  Street  Terminal  business  was 
a  violation  of  the  commodity  clause,  since, 
under  that  hypothesis,  the  conclusion  would 
be  inevitable  tbat  the  Commission,  by  ite 
order,  gave  sanction  to  and  permitted  the 
continuance  of  the  wrong  which  its  powers 
were  exerted  to  suppress.  As  we  do  not 
consider  the  contentions  [298]  concerning 
tbe  commodity  clause  as  properly  arising  for 
decision,  and  hence  do  not  pass  on  them, 
they  are  not  foreclosed,  and  hence  our  ac- 
tion in  this  case  will  be  without  prejudice 
to  the  right  to  assert  them  in  the  future 
if  those  having  the  right  to  do  so  are  so 

Viewing  the  whole  case  in  a  broad  light, 
it  is  apparent  that  the  disadvantage  under 
which  the  Federal  Sugar  Reining  Company 
labors  is  one  which  arise*  out  of  it*  dis- 
advantageous location.  That  disadvantage 
would  still  remain  if  the  title  to  the  Jay 
Street  Station  was  in  tbe  railroad  com- 
panies, and  its  business  in  charge  of  a 
third  person. 

We  tail  to  find  any  error  in  the  decree 
ot  the  Commerce  Court  holding  the  order 
of  the  Commission  void,  and  its  decree  ia 
accordingly  approved. 


GREEN  OARRETTt  et  al.,  Individually 
and  as  Constituting  the  Railroad  Commis- 
sion of  Kentucky. 

(See  S.  C.  Reporter's  ed.  2BB~320.) 

Ff^deraI  caurta  —  Jurisdiction  —  ques- 
tions not  all  Federal. 

I,  All  the  questions  in  tbe  case,  local  as 
well  as  Federal,  may  be  determined  by  a 
Federal  circuit  court  upon  an  application 
for  a  preliminary  injunction  to  restrain  the 
enforcement   of    a    state   statute   upon   the 

tSuhstituted  for  Siler  et  al^  sued  as  con- 
stituting the  Railroad  Commission  of  Ken- 
tuel^. 
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L.  63B,  chap.  306),  |  17,  which  requires  a 
hearing  before  three  judgea,  and  authorize* 
an  appeal  to  the  Federal  Supreme  Court. 
[For  other  caaei,  lee  Courta,  G09,  In   Dlsest 

Sup.  Ct.    1908.1 
Appeal  —  trom  circuit  <»nrt  —  extend- 
ing review  beyond  Federal  qainlton. 

2.  The  Federal  Supreme  Court,  on  an  ap- 
peal from  «  circuit  court,  takea  under  the 
act  of  June  IB,  JBIO,  g  17,  to  review  an 
order  denying  an  application  before  thriK 
judges  for  a  preliminar.T  injunction  to  re- 
strain the  enforcement  o(  a  state  statute  on 
the  eround  of  its  uuoonatitutionalitj',  niHV 
consider  all  the  questions  in  the  case,  local 
aa  Weil  aa  Federal. 

[For  other  esses,  see  Appeal  and  Error,  4S6T- 
4300.  Id  DIseK  Sup.  Cc.  1U08.1 

Constitutional  law  —  delegation  of  Judi- 
cial power  —  rate  regulation. 

3.  Judicial  powers  were  not  conferred 
upon  the  Kentucky  Railroad  Commission, 
contrary  to  Kv.  Const,  gg  27,  28,  100,  135, 
by  the  act  of  March  10,  1600  (Carroll's 
Ky.  Stat.  1906),  g  8S0a,  authorizing  such 
conunission,  upon  complaint  that  the  rates 
of  any  railroad  company  are  extortionate, 
or  upon  its  own  information  to  that  effect, 
to  ftx  reasonable  ratea,  if,  after  a  bearing, 
it  finds  the  rates  to  be  extortionate,  such 
rate  order  to  be  "in  full  force  and  effect" 
at  the  expiration  of  ten  days  after  notice, 
subject  to  revocation  and  modification  l>y 
the  commission. 

[For  other  cnses.  see  ConstltDttonsl  Law,  III. 

b,  4,  In  Dlfc-est  Sop.  Ct.  IBOS.l 
Injnnctlon  —  against  rale  regnlstlon  — 

Bufllclencjr  of  bill. 

4.  General  allegations  in  a  bill,  attacking 
an  order  of  a  atate  railroad  commission  fix- 
ing maximum  freight  rates,  which  in  sub- 
stance state  the  judgment  of  the  pleader 
as  to  what  the  evidence  liefore  tlie  com- 
mission did  not  "establish"  or  "tend  to  es- 
tablish," arc  wholly  inauQicient  to  justify 
a  court  in  enjoining  the  enforcement  of  the 
rate-making  order  upon  the  ground  that  the 
commissiOQ  either  bad  denied  the  hearing 
contemplated  by  statute,  or,  by  its  arbi- 
trary action,  had  been  guilty  of  an  abuse 
of  power. 

(For  other  esses,  see  Injunction,  I.  ].  Id  Di- 
gest   Sup.    Ct.    1908.] 
Injunction  —  against  rate  regulation  — 
d  1  scr  Iml  na  tion . 

6.  The  enforcement  of  an  order  of  the 
Kentucky  Railroad  Commission,  flTing 
maximum  intrastate  freight  rates  on  dis- 
tiller's raw  materials  and  supplies  from 
certain  specified  places  of  origin  to  the 
places  of  destination  therein  mentioned,  will 
not  be  enjoined,  if  such  order  is  otherwise 
valid,  beuiuse  the  maintenance  by  the  com- 

flaining  carrier  ol  other  rates  to  other  dis- 
illery  stations  on  its  road,  not  yet  passed 
upon  by  the  commission,  may  bring  about 
the  unjust  disc  rim  ins  tion  and  undue  prefer- 
ence which  Ky.  SUt.  gg  817  and  819  forbid. 
(For  other  cases,  see  Injunction,  L  ],  In  Dl- 

sest   Sap.  Ct  1908.] 
3S0 


CouHtitutional  law  —  dno  procoaa  ot  biw 
-^qusl  protection  ot  the  Utwa  —  mw 
regalatton  —  Jndiclal  review, 
e.  The   failure   of   the   Kentucky   act   ot 
[arch  10,  ISOO,  to  proride  for  an  appeal 

to  any  court   from   the  final  order  of   tba 

freight  rates  under  the  authority  of  thai 
statute,  or  for  a  judicial  review  of  the  rea- 
sonableness of  the  prescribed  ratea  before 
thev  become  effective,  does  not  invalidate 
:h  statute  as  operating  to  deprive  the  csr- 
ir  of  its  propert;^  without  due  process  of 
law,  or  to  deny  to  it  the  equal  protection  ot 
the  laws,  contrary  to  U.  8.  Const.,  14tlt 
Amend.,  where  the  statute  doea  not — un- 
less by  its  separable  penal  p^ovisiona — 
deny  the  carrier  the  right  of  access  to  the 


ject  of  judicial  inquiry. 

[For  other  caaes.  see  CoDstttntlonal  Law.  26»- 

291.  603-628,  la  Digest  Bup.  Ct   1008.1 
Courts  —  Jndit:lal  review  ot  rats  reca> 

latlon. 

7.  A  rate-making  order  of  the  Kentockf 
Railroad  Commission,  made  pursuant  to 
the  Kentucky  act  of  March.  10,  1900,  an- 
tltorizing  such  commission,  upon  complaint 
that  the  existing  rates  of  a  carrier  are  ex- 
tortionate, to  fix  reasonable  rates  it,  after 

isrin^,  it  finds  the  rates  to  be  extor- 
tionate, IS  not  subject  to  revision  of  the 
Federal  courts  upon  the  questions  of  fact 
as  to  the  reasonableness  of  the  particular 
rates  existing  at  the  time  the  order  was 
made,  as  well  as  of  tliose  fixed  by  the  com- 

[For  other  csks,  see  Courts.  206-218.  In  Dl- 

eest    Bup.   Ct.    1908.] 
Injunction  —  against  rate  regalallon.— 
BuOiclency  ot  bill. 

8.  A  case  of  conKscation  entitling  a  car- 
rier to  injunctive  relief  against  an  ordvr 
fixing  maximum  intrastate  freight  rates  on 
certain  commodities  between  specified  points 
is  not  made  by  a  bill  which,  apart  from 
general  averments,  merely  alleges  that  cer- 
tain specified  losses  in  revenue  will  result, 
without  any  showing  sa  to  the  value  of 
the  property  employed,  the  expense  of  opera- 
tion, or  the  return  which  will  be  permitted 
under  the  rates  prescribed. 

{For  other  cases,  see  Injunction,  I.  ],  In  Dl- 
icest    Bup.    Ct.    1908.] 

Constitutional  law  —  Impairing  con- 
tract obligations  —  rate  regulation. 

9.  A  carrier  cannot  assert,  as  against 
the  operation  of  a  rate-making  order  of  the 
state  railroad  commission,  mads  under  the 
authority  of  the  Kentucky  act  of  March  10, 
lOUO,  the  constitutional  protection  of  a  con- 
tract right  under  its  charter  to  charge  cer- 
tain rati's,  where,  subsequent  to  such  stat- 
ute, but  prior  to  the  making  of  such  order, 
its  charter  became,  by  the  carrier's  own 
voluntary  act,  subject  to  legislative  nltera- 


(For  other  eases,  see  Constltatloaal  Law  1386- 
1412.  1430-1434,  In  Digest   Snp.^Ct.  190^ 
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SUlBtM  —  iDTitlld  In  part. 

ID.  The  validity  of  the  provUiona  of  the 
XtntiMk;  act  of  March  ID.  lUOO,  gqveni- 
iif  ntn  making  by  tbe  state-  railroad  com- 
fflUiioii,  ia  not  affected  bj  the  possible 
iinlidit]'  of  the  penalty  attached  by  tbe 
•Utute  to  the  disobedience  of  the  commia- 

(Fsr  other  nara,  see  Stntnte^  I.  d,  i,  la  D1-' 

fHt  Sap.    Ct.    1B08.] 
Osoimerca  —  state  recalatlon  ol  local 

rale*  of  iDterstate  terrier  —  cousres- 

■ionul  Inaction. 

II.  Congresiion'kl  inaction  on  the  aub- 
jtct  leaves  each  state  free  to  eatsbliah  maxi- 
mun  intTaatate  rates  for  interstate  car- 
ri<n  which  are  reasonable  in  themwlve*, 
itthough  the  state's  reqiiirementa  may  nec- 
oBirilj  disturb  the  existing  relation  be- 
tvnn  interstate  and  intrastate  rates  as  to 
pluea  within  zones  of  competition  crossed 
ij  Ihe  atate  boundaiiy  line. 
(For  other  cases,  see  Commerce,  I.  e;  III,  e. 

Is  Dlcest  Sap.  Ct.  IBOS.] 
Panlca  —  In  snlt  to  enjoin  reparation 
stiler  of  railroad  (soqimfaslon. 

li.  Tho8«  persons  awarded  specified 
SBounts  by  a  state  railroad  commisaian  un- 
<lcr  the  supposed  authority  of  Ky.  Stat. 
!)  S21,  82U,  in  reparation  for  payments 
pnviously  made  to  a  carrier  for  tranapor' 
tstion  in  excess  of  the  rateji  found  by  such 
nmntssion  to  be  reasonable,  which  awards, 
01  being  filed,  could  be  enforced  by  proceed- 
iigg  in  tlie  state  courts,  are  neceaaary  par- 
tit  to  a  suit  in  a  Federal  court-to  restrain 
tbt  enforcement  of  the  reparation  order. 
IStctmnj   parties  derendaat.  see  Parties.  II. 

1.  In  Direst  Sap.  Ct.  1608.] 

[No.  23.] 


APPEAL  from  tbe  Circuit  Court  of  the 
United  SUtes  for  the  Eastern  District 
of  Kentucky  to  review  a  decree  denying  an 
iaterlocutory  injunction  to  restrain  the  en- 
forcement of  a  rate-making  order  of  the 
Kentuekv  Railroad   Commission.     Affirmed. 

See  same  case  below,  186  Fed.  176. 

The  facts  are  stated  in  the  opinion. 

lIcHrs.  Henry  Ii.  Stone  and  Albert  B. 
Brandels  argued  the  cause,  and,  with  Mr. 
William  G.  Dearing,  filed  a  brief  for  ap- 
pellant: 

Tbe  UcChord  act  violates  the  state  Con- 
atitotion  by  undertaking  to  confer  upon  the 
railroad  commission  judicial  powers. 

Loniavllle  t  N.  R.  Co.  t.  McChord,  103 
Fed.  222;  Southern  P.  Co.  v.  Railroad 
Conrs.  78  Fed.  236;  Weatem  U.  Teleg.  Go. 
V.  Myatt,  98  Fed.  335;  Reagan  v.  Farmers' 
Loan  &  T.  Co.  164  U.  8.  3S2,  38  L.  ed.  J014, 
4  Inters.  Com.  Rep.  660,  14  Sup.  Ct.  Rep. 
1047;  Smyth  T.  Ames,  169  U.  S.  466,  42  L. 
«d.  819,  18  Sup.  Ct.  Rep.  418;  Chicago,  M. 
t  8t.  P.  B.  Co.  V.  Minnesota,  134  U.  S.  418, 
IB  L.  ed. 


3:1  L.  ed,  970,  3  Inters,  Com.  Rep.  209.  10 
Bup.  Ct.  Rep,  462,  702;  Roberts  v.  Hackney, 
lOe  Ky.  20G,  SS  S.  W.  810,  59  S.  W.  328; 
Pratt  V.  Breckinridge,  112  Ky.  1,  65  S.  W. 
136,  06  S.  W.  40S;  McCfaord  v.  Louisville  ft 
N.  R.  Co.  183  U.  S.  496,  46  L.  ed.  295,  22 
Sup.  Ct.  Rep.  166;  Interstate  Commerce 
Commission  v.  Cincinnati,  N.  O.  ft  T.  P, 
R,  Co.  167  U.  S.  499,  42  L.  ed.  253,  17  Sup. 
Ct.  Rep.  896. 

Tbe  fact  that  the  Kentucky  court  of  ap- 
peals decided  that  the  railroad  company 
could  be  compelled,  In  a  suit  brought  by  the 
state,  to  render  a  service  which  was  essen- 
tially its  duty  to  perform,  under  its  cl>ar> 
ter  or  the  general  laws  of  the  state,  cannot 
be  used  to  sustain  the  contention  of  the 
appellees  that  the  commonwealth  has  a  right 
to  institute  an  action  for  a  mandamus  or  a 
mandatory  injunction  to  force  a  carrier  to 
obey  an  order  of  the  commiaHion,  fixing 
rates  for  the  transportation  of  freight. 

Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  200  U.  S.  1,  61  L. 
ed.  833,  27  Sup.  Ct.  Rep.  686,  11  Ann.  Cas. 
398;  Hiaaouri  P.  R.  Co.  v.  Kansas,  216  U.  S, 
262-278,  64  L.  ed.  472-479,  30  Sup.  Ct.  Rep. 
330. 

The  McChord  act,  as  administered  by  the 
commission,  operates  to  deprive  the  carrier 
of  its  property  without  dne  process  of  law, 
and  to  deny  to  the  carrier  the  equal  protec- 
tion of  the  laws. 

Chicago,  M.  ft  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  468,  33  L.  ed.  081,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  402,  702;  Reagan 
V.  Parmers'  Loan  *  T.  Co.  164  U.  S.  394,  39;», 
38  L.  ed.  1022, 1024,  4  Inters.  Com.  Rep.  66U, 
14  Sup.  Ct.  Rep.  1047;  Louisville  &  K.  11. 
Co.  T.  McChord,  103  Fed.  224;  Chicago,  M. 
ft  St,  P.  R.  Co.  V.  Tompkins,  176  U.  8.  172, 
44  L.  ed.  420,  20  Sup.  Ct.  Rep.  336;  Chicago, 
M.  ft  St.  P.  R.  Co.  V.  MinneaoU,  134  U.  S. 
460,  33  L.  ed.  982,  3  Intera.  Com.  Rep.  209, 
10  Sup.  Ct.  Hep.  402,  702;  Cooley,  Const, 
Lim,  7th  ed.  602,  506;  Hagar  v.  Reclamation 
Diat.  llL  tJ.  S,'708,  28  L.  ed.  672,  4  Sup.  Ct 
Rep.  603;  Davidson  v.  New  Orleans,  96  U.  H. 
107,  24  L  ed.  620;  Hovey  v.  Elliott,  187  U. 
S.  418,' 42  L.  ed.  221,  17  Sup.  Ct.  Rep.  841; 
Violett  T.  Alexandria,  92  Va.  669,  81  LJt.A. 
3S2,  63  Am.  St-  Rep.  826,  23  a  B.  009; 
Ex  parta  Young,  209  U.  8.  123,  62  L.  ed. 
714,  18  LJl.A.(N.S.)  032,  28  Snp.  Ct.  Rep. 
441,  14  Ann.  Caa.  764;  Louisville  ft  N.  R. 
Co.  T.  Central  Stock  Yards  Co.  212  U.  S. 
132,  53  L.  ed.  441,  29  Sup.  Ct.  Rep.  246; 
Roller  T.  Holly,  ITS  U.  8.  400,  44  L.  ed. 
524,  20  Sup.  Ct.  Rep.  410. 

Appellant  is  entitled  to  just  and  reason- 
able compensation  for  each  separate  senice, 
and  if  compelled  to  accept  less  compensa- 
tion, without  a  judfclal  hesHt^,  it  is  de- 
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prived  of  its  property  in  vioUtion  of  the 
due  proceu  «Iaii*e  of  the  14tb  Ameadment. 
Boutbern  F.  Co.  t.  R&ilroad  Comr*.  78 
Fed.  236;  Houston  k  T.  0.  R.  Co.  t.  Store;, 
149  Fed.  469;  Chicago,  M.  k  St.  F.  R.  Co. 
*.  Mlonewta,  134  U.  S.  418,  33  L.  ed.  970, 
S  InUrB.  Com.  Rep.  £09,  10  Sup.  Ct.  Rep. 
462,  702;  Gulf,  C.  t  S.  F.  R.  Co.  v.  Railroad 
CommiHion,  102  Tex.  338,  113  5.  W.  741, 
on  rehearing,  102  Tex.  3S3,  110  S.  W.  796; 
Railroad  Cotnmiaiiou  v.  Houaton  ft  T.  C. 
R.  Co.  90  Tex.  340,  38  S.  W.  766;  Atlantic 
Coaat  Line  R.  Co.  t.  North  Carolina  Corp. 
CMnmiBiion,  200  U.  S.  1,  51  L.  ed.  933,  27 
Sup.  Ct.  Rep.  sec,  11  Aon.  Caa.  398; 
Southern  R.  Co.  t.  St.  Louis  Ha;  ft  Grain 
Co.  214  U.  8.  267,  63  L.  ed.  1004,  29  Sup. 
Ct.  Rep.  678;  Ex  parte  Young,  209  U.  S. 
147,  fi2  L.  ed.  723,  13  LJR^.{N.S.}    932, 

28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764; 
Railroad  Conuniesion  t.  Cumberland  Teltph. 
ft  Teleg.  Co.  212  U.  S.  414,  63  L.  ed.  577, 

29  5np.  Ct.  Rep.  3G7;  LouUvilte  ft  N.  R. 
Cg.  V.  Com.  99  Kj.  132,  33  L.R.A.  206,  69 
Am.  St.  Rep.  457,  36  S.  W.  129;  Cottiug  v. 
Kaneas  Cit^r  Stock  Yarda  Co.  (Cotting  v. 
Qodard)  183  U.  S.  6S,  40  L.  ed.  103,  22 
Sup.  Ct.  Rep.  30;  Northern  P.  R.  Co.  v. 
North  DakoU,  216  U.  S.  5S0,  64  L.  ed.  624, 

30  Sup.  Ct.  Rep.  423;  Minneapolis  ft  St. 
L.  R.  Co.  V.  MinuesoU,  186  U.  S.  267,  46 
L.  ed.  1161,  22  Sup.  Ct.  Rep.  900. 

The  meie  fact  that  an  increaae  has  been 
made  bj  a  carrier  is  no  eridence  whatever 
that  the  rate  as  increased  ia  unreasonable, 
nor  does  even  a  legal  presumption  arise  from 
aueh  fact  that  it  is  unreasonable. 

Lake  Shore  ft  M.  S.  R.  Co.  t.  Smith,  173 
U,  S.  684,  667,  43  L.  ed.  858,  864,  19  Sup. 
Ct.  Bep.  666 ;  Interstate  Commerce  Commis- 
sion T.  Chicago  G.  W.  B.  Co.  206  U.  S.  119, 
120,  62  L.  ed.  712.  713,  28  Sup.  Ct.  Rep. 
463. 

The  UcChord  act,  by  reason  of  its  pen- 
alt;  provisions,  violates  the  due  process  and 
equal  pioteetion  clauses  of  the  14tb  Amend- 

Cotting  T.  Kansas  Cit;  Stock  Yards  Co. 
(Cotting  V.  Godard)  1B3  U.  S.  100,  46  L. 
ed.  106,  22  Sup.  Ct.  Rep.  30;  Ex  parte 
Young,  209  U.  8.  147,  S2  L.  ed.  723,  13 
LJtA.(N.B.)  932,  28  Sup.  Ct.  Rep.  441,  14 
Ann.  Cas.  764. 

To  take  awa;  appellant's  right  to  charge 
and  collect  the  maximan  rates  fixed  in  ita 
charter,  there  must  he  found  a  statute  ex- 
pressly repealing  ita  charter  in  that  respect. 

Louisville  ft  N.  K.  Co.  t.  McChord,  103 
Fed.  226;  Louiaville  ft  N.  R.  Co.  v.  Com. 
09  K;.  14S,  33  L.RA.  206,  C9  Am.  St.  Rep. 
467,  36  S.  W.  129;  Pingree  T.  Michigan  C. 
R.  Co.  118  Mieh.  314,  63  L.R.A.  274,  70  N. 
W.  036;  Louisville  ft  N.  R.  Co.  ▼.  Robbins, , 
33  K;.  L.  Rep.  778,  111  8.  W.  £83. 


The  effect  of  the  statute  is  to  deny  t« 
the  parties  the  right  to  tntroduce  befor* 
tbfl  court  material  and  competent  evidenoa 
affecting  the  matter  in  contest,  and,  ao 
far  as  concerna  the  carrier  defendant  t« 
deny  to  it  the  right  to  make  a  defense  baaed 
upon  such  evidence.  A  statute  that  doea 
this  'denies  to  the  carrier  due  proccas  of 
law.  It  excludes  by  statute  such  evideaee- 
from  consideration  in  the  judicial  loTeatI- 
gatton,  and  does  not  differ  in  principle  from 
giving  to  the  order  of  the  commission  ft 
conclusive  effect. 

Eovey  v.  Elliott,  167  U.  S.  409-413,  42  L. 
ed.  21&-219,  17  Sup.  Ct.  Rep.  841;  2  Wig- 
more,  Ev.  g  1363;  Birdsong  v.  Brooks,  7 
Qa.  88;  Windsor  v.  McVeigh,  93  U.  S.  274, 
277,  83  L.  ed.  914,  916. 

The  commissitm  hss  do  powers  except  sueb 
as  have  been  expressly  granted  by  the  atat* 
Constitution  or  the  legislature. 

State  ex  rel  X«  Follette  v.  Chicago,  H. 
ft  St  P.  R.  Co.  16  S.  D.  617,  94  N.  W. 
407;  Railroad  Comrs.  t.  Or^on  R.  ft  NaT. 
Co.  17  Or.  66,  2  Lil.A.  166,  19  Pac  702; 
Interstate  Commerce  Commisston  v.  Cin* 
cinnati,  N.  0.  4  T.  P.  R.  Co.  167  U.  8. 
470,  494,  42  L.  ed.  243,  261,  17  Sup.  Ct. 
Rep.  866;  2  Elliott,  Railroads,  2d  td.  S  684; 
Siler  V.  Louisville  4  N.  R.  Co.  213  U.  8. 
175,  53  L.  ed.  763,  29  Sup.  Ct.  Rep.  451; 
Chicago,  I.  4  L.  R.  Co.  v.  Railroad  Com- 
mission, 38  Ind.  App.  439,  76  N.  £.  338, 
79  N.  E.  520. 

The  facta  established  show  an  interfer- 
ence with,  and  burden  upon,  and  a  r^ula-- 
tion  of,  interstate  commerce  which  is  pro- 
hibited by  settled  principles  of  law. 

Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
181  U.  S.  92,  101,  46  L.  ed.  765,  770,  21 
Sup.  Ct  Rep.  561;  Western  U.  Teleg.  Co.  t. 
Kansas,  216  U.  8.  1,  2,  64  L.  ed.  355,  Sft 
Sup.  Ct.  Rep.  190;  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23;  Shepard  v.  NortherD 
P.  R.  Co.  184  Fed.  770;  St.  Louis  South- 
western R.  Co.  V.  Arkansas,  217  U.  8.  136, 
64  L.  ed.  698,  29  LJLA.(N.S.)  802,  » 
Sup.  Ct.  Rep.  478. 

Messrs.  Henry  L.  Stone,  Albert  B.  Braa- 
deit,  WillUm  O.  Dearing,  and  William 
A.  Colston,  also  filed  a  brief  for  appellant: 

The  court  will  take  judicial  notice  that 
the  elements  of  intrastate  traffic  handled  on 
interstate  railroads,  and  the  elements  of 
interstate  trafGc  bandied  on  such  rallroada, 
are  BO  intermixed,  interdependent,  indivia- 
ible,  and  inseparable  that  it  is  impossible, 
in  connection  with  such  railroads,  to  Tegu< 
late  or  adjust  the  one  kind  of  traffic  with- 
out regulating,  adjuating,  and  interfering 
with  the  other  kind  of  traffic. 

Northern  P.  R.  Co.  v.  Keyes,  91  Fed.  S2; 

HePheraon,  Workinga  of  Railroada,  p.  91; 

»1  V.  B. 
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Jnbuon,  American  R.  Traiup.  pp.  272,  274; 
South  k  North  Ala.  R.  Co.  t.  Pilgreen,  es 
All.  307;  WcBtern  U.  Teleg.  Co.  v.  lUnftu, 
IK  V.  8.  1,  37,  S4  L.  cd.  366,  370,  80  Sup. 
Ct  Bep.  190. 

Hm  authoritiea  cited  bj  appellen  are  not 
id  conflict  with  appellaut'B  proposition;  and 
wbere  appellees'  conclusions  of  law  in  Uiib 
rcqtect  are  oppa«ed  to  the  proposition,  such 
eoDclnsioni  of  law  are  not  lupported  bjt  the 
■nthorities  cited. 

Sbepard  t.  Northern  P.  R.  Co.  1B4  Fed. 
TOS;  CoviuKtoD  ft  C.  Bridge  Co.  v.  Kentuclif, 
IH  U.  8.  204,  3S  L.  ed.  962,  4  Inters.  Com. 
Bfp.  649,  14  Bup.  Ct.  Rep.  1087;  Mobile 
Coontj  T.  Kimball,  102  U.  S.  691,  26  L. 
td.  238;  Gibbons  t.  Ogden,  9  Wheat.  1,  196, 
•  L.  ed.  23,  09;  The  Duiel  Ball,  10  Wall. 
»7,  6»4,  19  L.  ed.  009,  1001 ;  Western  U. 
Ttltg.  Co.  r.  Texas,  106  U.  S.  460,  26  L. 
«d.  1067;  Western  V.  Teleg.  Co.  t.  Kansas, 
tlS  U.  S.  1,  27,  64  L.  ed.  366,  366,  30  Sup. 
CL  Rep.  190;  Sands  v.  Manistee  River 
ImproT.  Co.  1S3  U.  B.  288,  31  L.  ed.  140, 
S  Bup.  Ct.  Rep.  113;  Missouri  P.  R.  Co. 
*.  Larabee  Flour  Mills  Co.  211  U.  8.  612, 
U  L.  ed.  352,  20  Sup.  Ct  Rep.  214;  McNeill 
T.  Southern  R.  Co.  202  U.  S.  643,  50  L.  ed. 
1142,  26  Sup.  Ct.  Rep.  722;  Allen  t.  Pull- 
man's Palace  Car  Co.  191  U.  S.  171,  180, 
«  L.  ed.  134,  138,  24  Sup.  Ct.  Rep.  39; 
Pnllmen  Co.  v.  Kansas,  216  U.  S,  56,  54 
L.  ed.  378,  30  Sup.  Ct.  Rep.  232 ;  Employers' 
Liability  Cases  (Howard  t.  Illinois  C.  H. 
Co.)  207  U.  S.  463,  62  L.  ed.  207,  28  Bup. 
Ct  Rep.  141;  Soutfaem  R.  Co.  \.  United 
SUtes,  222  U.  S.  20,  66  L.  ed.  72,  32  Bup. 
Ct  Rep.  2;  New  York  ex  rel.  Pennsylvania 
B.  Co-  T.  Knight,  102  U.  8.  21,  26,  48  L. 
td.  326,  327,  24  Sup.  Ct.  Rep.  202;  Pabst 
Brewing  Co.  t.  Crenshaw,  108  U.  8.  17, 
10,  40  L.  ed.  926,  930,  25  Sup.  Ct.  Rep. 
652;  Re  Rahrer,  140  U.  S.  545,  662,  36  L. 
ed.  572,  676,  11  Sup.  Ct.  Rep.  866;  Southern 
B.  Co.  V.  King,  217  U.  S.  624,  633,  64  L. 
•d.  868,  871,  30  Sup,  Ct  Rep.  B04;  Galves- 
ton, H.  A  S.  A.  R.  Co.  V.  Texas,  210  U.  S. 
217,  227,  62  L.  ed.  1031,  1037,  28  Sup. 
Ct  Rep.  838;  Henderson  v.  New  York  (Hen- 
denon  t.  Wickham)  02  U.  8.  259,  268,  23 
L-  ed-  543,  547 ;  Houston  A  T.  C.  R.  Co. 
t.  Mayes,  201  U.  S.  321,  328,  331,  60  L. 
ed.  772,  775,  776,  26  Sup.  Ct  Rep.  401; 
Stone  T.  Fanners'  Loan  &  T.  Co.  116  U. 
8.  307,  20  L-  ed.  636,  0  Sup.  Ct.  Rep.  334, 
188,  1101;  Louisville  t  N.  R.  Co.  v.  Ken- 
tucky, 183  U.  S.  603,  46  L.  ed.  298.  22  Sup. 
Ct  Rep.  96;  Louisville  &  N.  R.  Co.  v.  En- 
bank,  IB4  U.  S.  27,  46  L.  ed.  416,  22  Bup. 
Ct  Rep.  277 ;  Northern  P.  R.  Co.  v.  North 
DakoU,  216  U.  8.  679,  54  L.  ed.  624,  30  Bup. 
Ct  Rep.  423;  Missouri,  K.  *  T.  R.  Co.  v. 
Haber,  160  U.  S.  613,  42  L.  ed.  878,  IS  Sup. 
Ct  Rep.  488;  Lake  Shore  ft  M.  B.  R.  Co.  T. 
S8  U  ed. 


Ohio,  173  V.  8.  28S.  43  L.  cd.  702,  19  Sup. 
Ct.  Rep.  466. 

The  Federal  power  over  commerce  is  ex- 
clusive whenever  a  uniform  rule  of  r^ula- 
tion  is  required. 

QibboQs  V.  Ogden,  0  Wheat.  1,  106,  224, 
22S,  231,  6  L.  ed.  23,  70,  76-78;  Cooley  t. 
Port  Wardens,  12  How.  200,  319,  13  L.  ed. 
096,  1004;  State  Freight  Tax  Case,  15  WaU. 
232,  280,  21  L-  ed.  146,  168;  Welton  v. 
Missouri,  91  U.  B.  276,  280-282,  23  L.  ed. 
347,  349,  360;  Hendersou  v.  New  York 
(Henderson  v.  Wickham)  92  V.  S.  250, 
272,  23  L.  ed.  643,  649;  Gloucester  Ferry 
Co.  T.  Pennsylvania,  114  U.  8.  196,  203, 
201,  20  L.  ed.  158,  161,  162,  1  Inters. 
Com.  Rep.  382,  6  Sup.  Ct.  Rep.  826;  North- 
era  Securities  Co.  v.  United  States,  103 
V.  8.  107,  48  L-  ed.  670,  24  Sup.  Ct  Bep. 
436;  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
181  U.  8.  02,  100,  101,  46  L.  ed.  766,  760, 
770,  21  Sup.  Ct.  Hep.  661;  New  York,  N. 
H.  ft  H.  R.  Co.  V,  InUrstate  Commerce  Com- 
mission, 200  U.  S.  361,  391,  60  L.  ed.  515, 
621,  26  Sup.  Ct  Rep.  272;  Passenger  Caaea, 
7  How.  283,  390,  400,  12  L.  ed.  702,  760, 
761;  The  Federalist,  Nos.  7  and  22. 

The  Federal  power  over  commerce  is  ex- 
clusive not  only  with  respect  to  interstate 
traffic,  but  also  with  respect  to  intrastate 
traffic  which  extends  to  or  affecta   other 

Gibbons  v.  Ogden,  9  Wheat.  1,  136,  106, 
6  L.  ed.  23,  65,  60;  Gulf,  C.  ft  S.  F.  R.  Co. 
V.  Hefley,  15B  U.  8.  98,  103,  30  L.  ed.  910, 
012,  16  Sup.  Ct  Rep.  802;  Ex  parte  Young, 
209  V.  a.  147,  62  L.  ed.  723,  13  L.R.A.(N.S.) 
032,  23  Sup.  Ct.  Rep.  441,  14  Ann-  Caa- 
764. 

The  test  of  the  validity  of  the  state  regu- 
lation is  to  be  found  in  its  effect  upon  com- 
merce among  the  states. 

Gibbons  v.  Ogden,  9  Wheat  1,  196,  6  L. 
ed.  23,  60;  Southern  R.  Co.  v.  King,  217 
U.  S.  624,  633,  64  L.  ed.  868,  871,  30  Sup. 
a.  Rep.  504;  Galveston,  H.  ft  S.  A.  R.  Co. 
V.  Texas,  210  U.  S.  217,  227,  62  L.  ed.  1031, 
1037,  28  Sup.  Ct  Rep.  838;  Western  U. 
Teleg.  Co.  v.  KauBas,  216  U.  8.  1,  27,  64 
L.  ed.  355,  366,  30  Sup.  Ct  Rep.  100; 
Henderson  v.  New  York  (Henderson  v. 
Wickham)  92  U.  B.  269,  268,  23  L.  ed.  543, 
547. 

The  record  shows  the  cominisBion  exceeded 
\ta  powers  and  juiiadiction,  and  the  orders 
complained  of  are  void,  within  the  doctrine 
announced  in  Southern  P.  Co.  v.  Interstate 
Commerce  Commissioi),  219  U.  8.  433.  65 
L.  ed.  283,  31  Sup,  Ct.  Rep.  28B;  Western 
Oregon  Lumber  Mfrs.  Asso.  v.  Southern  P. 
Co.  14  Inters.  Com.  Rep.  01 ;  Interstate  Com- 
CommisHion  v.  Chicago  G,  W.  R-  Co. 
200  U.  5.  110,  120,  52  L.  ed.  712,  713.  28 
Bup.  Ct  Rep.  493;  Lake  Shore  ft  1 
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Co.  V.  Smith,  ITS  U.  B.  Q64,  897,  43  L.  cd. 
£68,  8S1,  19  Sup.  Ct.  Bep.  SOS;  Ex  parte 
Young,  209  U.  8.  147,  SZ  L.  «d.  723,  13 
LJLA.(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14 
Abb.  Cm.  764. 

The  rate  ordera  of  the  Kentucky  Railroad 
Cominission  cannot  be  lawfullj  made  final 
and  eoDcIUBive,  or  beyond  judicial  review 
upon  the  question  of  the  reaaonablencu  of 
the  rates  prescribed  thereby. 

Kx  parte  Young,  BUpraj  Southern  P,  Co. 
V.  iUilroad  Comrs.  78  Fed.  286;  Western  U. 
Teleg.  Co.  t.  Mjatt,  9S  Fed.  336;  IntersUte 
CommuTce  Commi«aion  t.  Union  P.  R.  Co. 
222  U.  S.  E41,  56  L.  ed.  308,  32  Sup.  Ct. 
Sep.  lOS;  Railroad  Comniiasion  t.  Cumber- 
land Teleph.  A,  Teleg.  Co.  212  V.  8.  414,  420, 
63  L.  ed.  S77,  C80,  20  Sup.  Ct.  Rep.  307. 

TliB  contention  of  appellees'  counsel  that 
the  Kentucky  Railroad  Commission  pos- 
Mflses  Judicial  powers  is  untenable. 

Hannibal  Bridge  Co.  v.  United  States,  221 
U.  S.  IS4,  se  L.  ed.  890,  31  Sup.  Ct.  Rep. 
003;  Frentis  v.  Atlantic  Coast  Lidc  Co. 
£11  U.  S.  210,  53  L.  ed.  160,  29  Sup.  Ct. 
Rep.  67. 

Ihe  remedy  provided  in  the  HcChord  act 
for  the  enforcement  of  the  eommlSBion's 
rate-making  ordera  is  exclusive  of  all  others. 

Com.  T.  Louisville  &  N.  R.  Co.  120  Ey.  91, 
86  8.  W.  712. 

Mr.  Edward  W.  HInes  argued  the  cause, 
and,  with  Ur.  James  Breathitt,  former  At- 
torney General  of  Kentucky,  and  Messri. 
Charles  C.  McChord,  J.  Van  Norman,  and 
John  F.  Lockett,  Sled  a  brief  for  appellees: 

The  only  judicial  inquiry  which  can  be 
demanded  as  to  rates  fixed  by  law  is  as  to 
whether' or  not  they  are  conliscatory. 

St.  Louis  k  S.  P.  R.  Co.  V.  Qill.  156  U. 
S.  640,  3D  L.  ed.  fifl7,  16  Sup.  Ct.  Rep.  484; 
Smyth  V.  Ames.  169  U.  S.  466,  42  L.  ed.  B19, 
18  Sup.  Ct.  Rep.  418;  Minneapolis  &  St.  L. 
R.  Co.  V.  MinnesoU.  186  U.  S.  257,  46  L.  ed. 
llfil,  22  Sup.  Ct-  Hep.  900;  PrentU  v.  At- 
lantic Coast  Line  Co.  211  U.  S.  210,  53  L.  ed. 
16D,  29  Sup.  Ct.  Rep.  67;  Knoxville  v.  Knoz- 
-rille  Water  Co.  212  U.  S.  1,  53  L.  ed.  371, 
20  Sup.  Ct.  Rep.  14B;  Willcox  t.  CoDSoltdat- 
ed  Gas  Co.  212  U.  S.  10,  53  L.  ed.  382, 
—  LilA.{N.S.)  — ,  29  Sup.  Ct.  Rep.  1B2, 
10  Ann.  Cas.  1034;  Nortbera  P.  R.  Co.  *. 
North  Dakota,  216  U.  S.  57B,  64  L.  ed.  624, 
30  Sup.  Ct.  Rep.  423;  Chicago,  M.  &  St.  P. 
R.  Co.  \.  Tompkins,  176  U.  S.  167,  44  K  ed. 
417,  20  Sup.  Ct  Rep.  336;  Noyes,  Am.  R. 
Ratea,  p.  211;  Stone  v.  Farmers'  Loan  k 
T.  Co.  116  U.  B.  307,  331,  29  L.  ed.  eSC, 
«44,  6  Sup.  Ct.  Rep.  334,  368,  IIBI;  Reagan 
T.  Farmers'  Loan  ft  T.  Co.  154  U.  S.  368, 
38  L.  ed.  1014,  4  iDtera.  Com.  Rep.  S6D, 
14  Sup.  Ct  Rep.  1047;  LouUriUe  &  N.  R. 
Co.  V.  EeBtoekr,  183  U.  B.  SOS,  46  L.  ed. 
S»4 


298,  22  Sup.  Ct.  Rep.  95;  Home  Teleph.  * 
Teleg.  Co.  v.  Los  Angelea,  211  U.  8.  £«•, 
63  L.  ed.  176,  29  Sup.  Ct  Rep.  60;  Inter- 
state Commerce  Commission  t.  Ulinoia  0> 
R.  Co.  2ie  U.  S.  452,  54  L.  ed.  280,  30  Sap. 
Ct  Rep.  166 ;  Southern  F.  Co.  v.  IntenUta 
Commerce  Commission,  219  U.  S.  433,  65 
L.  ed.  283,  31  Sup.  Ct.  Rep.  288. 

The  provision  for  penalties  may  be  elim- 
inated from  the  McChord  act  and  tha 
remainder  of  the  statute  upheld. 

Reagan  t.  Kaxmera'  Loan  A  T.  Co.  164 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  660,  14  Sup.  Ct  Bep.  1047;  Willcox 
V.  Consolidated  Cias  Co.  212  U.  8.  19,  63 
L.  ed.  382,  —  LJl.A.(NiJ.)  — ,  29  Sup.  Ct 
Rep.  192,  16  Ann.  Cas.  1034;  Louis*ilIe  A 
N.  R.  Co.  T.  Com.  99  Ky.  132,  33  LJLA. 
209,  eS  Am.  St.  Rep.  457,  35  S.  W.  129. 

It  is  contended  that  the  act  is  *oid  b«- 
cause  it  applies  to  railroad  carriers  aloa^ 
and  not  to  other  carriers,  and  thus  deprives 
railroad  carriers  of  the  equal  protection  of 
the  laws.  To  this  objection  the  case  of  Stona 
V.  Farmers'  Loan  ft  T.  Co.  116  U.  S.  307, 
29  L.  ed.  636,  6  Sup.  Ct  Rep.  334,  388,  IIBI, 
is  a  complete  answer. 

It  is  manifest  that  the  court  had  no 
thought  when  it  decided  in  Siler  t.  Louis- 
ville ft  N.  R.  Co.  213  C.  B.  175,  63  L.  ed. 
753,  29  Sup.  Ct  Rep.  461,  that  the  rom- 
mission  bad  no  power  to  make  a  schedule 
of  rates,  that  such  a  construction  of  the 
statute  would  of   itself  render  tlie  statute 

A  statute  authoricing  the  reduction  of  a 
rate  upon  complaint  is  not  objectionable 
as  diBCri  mi  Dating  against  companies  againat 
which  complaints  were  tiled. 

Southern  P.  Co.  v.  Bartine,  170  Fed.  726. 

The  act  does  not  confer  upon  the  railroad 
commission  legislative,  executive,  and  judi- 
cial powers. 

Prentis  v.  Atlantic  Coast  lane  Co.  211 
U.  S.  210,  63  L.  ed.  160,  29  Sup.  Ct.  Rep. 
G7 ;  Saratoga  Springs  v.  Sarat<^  Gas,  £. 
L.  A  P.  Co.  191  N.  Y.  123,  18  L.R.A.(N.S.) 
713,  83  N.  E.  603,  14  Ann.  Cas.  606;  South- 
ern P.-  Co.  T.  Bartine,  supra;  Louisville  ft 
N.  R.  Co.  «.  Kentud^,  183  U.  8.  603,  48 
L.  ed.  29B,  22  Sup.  Ct  Rep.  95;  Pennington 
V.  Woolfolk,  79  Ky.  13. 

The  court  of  appeals  of  Kentucky  has 
shown  that  it  is  disposed  to  construe  liberal- 
ly the  provisions  of  the  Kentucky  Constitu- 
tion and  statutes  relating  to  the  railroad 
commission,  in  order  to  give  that  body  aa 
large  powers  in  the  regulation  of  the  rail- 
roads of  the  state  as  is  possible  under  tho 
Federal  Constitution. 

Louisville  ft  N.  B.  Co.  v.  Com.  106  Kj. 
633,  90  Am.  St.  Rep.  236,  SI  S.  W.  104, 
1012;  Com.  t.  Louisville  ft  N.  B.  Co.  120 
Ky.  91,  85  S.  W.  712. 
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Tbe  tut  thBt  the  e&rrier  bad  for  many 
jan  prior  to  llarcB,  1910,  charged  much 
b/wa  rfttes  than  tboM  it  wa«  charging  at 
tit  time  of  the  hearing  hefore  the  comniiB- 
(iaa  made  it  incumbent  upon  tbe  cairier  to 
pit  I  good  rcaeon  for  the  change;  and  it 
<k>a  Dot  appear  trom  its  bill  that  it  made 
in;  attempt  to  do  so. 

latentate  Commerce  CcmmiBsion  y.  L'Ui- 
Mgo  Q.  W.  R.  Co.  e09  U.  B.  lOS,  110,  S2  L. 
(d.  705,  712,  2B  Sup.  Ct.  Sep.  4S3;  Memphia 
Cotton  Oil  Co.  T.  Illinoii  C.  R.  Ca.  17  Intera. 
Com.  Sep.  313. 

AU  of  the  objectioDB  nbich  reUt«  to  the 
tndjustment  of  ratee  which  will  become 
■ecessary  if  the  order  of  the  commiaei« 
obejed  go  to  the  expediency  of  tbe  order, 
ai  not  to  the  power  of  the  commiBsiou. 

Interatate  Commerce  CommisBion  v.  Illl- 
Mii  C.  R.  Co.  216  U.  S.  462,  64  L.  ed.  8B0, 
30  Sup.  Ct.  Rep.  165. 

Complainant  muat  flrBt  prcBeut  all  the 
(icti  bearing  on  the  reaBonableneae  of  the 
rata  to  tbe  railroad  commission  before  re- 
torting to  tbe  Federal  courts. 

Prentia  t.  Atlantic  Coait  Line  Co.  211 
D.  S.  210,  S3  L.  ed.  160,  29  Sup.  Ct.  Hep. 
«7. 

Any  corporation  accepting  the  provisione 
of  tbe  Kentucky  Constitution  hecomes  inb- 
)ect  to  all  legislation  enacted  after  the  adop- 
tion of  the  Constitution. 

Missouri  P.  R.  Co.  v.  Kansas,  216  V.  S. 
2S2,  54  L.  ed.  472,  30  Sup.  Ct.  Rep.  330; 
Kctrport  t  C.  Bridge  Co,  v.  Gill,  21  Ky. 
L.  Rep.  942.  63  8.  W.  850. 

The  order  of  the  commission  was  not  a 
regutation  of  interstate  commerce. 

Covington  t  C.  Bridge  Co.  v.  Kentutty, 
154  U.  S.  204,  38  L.  ed.  002.  4  Inters.  Com. 
Bep.  S49,  14  Sup.  Ct.  Rep.  lOSTj  Gibbons  v. 
Of  den,  9  Wheat.  1,  S  L.  ed.  23;  The  Dnniel 
Ball,  10  Wall.  557,  IB  L.  ed.  899;  Western 
V.  Teleg.  Co.  t.  Teiaa,  105  U.  S.  480,  26 
L  ed.  1087;  Sands  y.  Manistee  River 
Impro*.  Co.  123  U.  S.  28B,  31  L.  ed.  149, 
8  Sup.  Ct.  Rep.  113)  Missouri  P.  R.  Co.  t. 
Larabee  Flour  MiUs  Co.  211  U.  S.  B12,  63 
L.  ed.  362,  2B  Sup.  Ct.  Rep.  214;  Allen  v. 
PolUnan'a  Palace  Car  Co.  IBt  U.  S.  171, 
IW,  48  L.  ed.  134,  138,  U  Sup.  Ct.  Rep. 
tt;  Employers'  Liability  Cases  (Howard  v. 
niiaoU  C.  B.  Co.)  207  U.  S.  463,  62  L. 
cd.  Z97,  28  Sup.  Ct  Rep.  141;  New  York 
tx  reL  PennsyWanla  R.  Co.  v.  Knight,  192 
C.  B.  21.  26,  4S  L.  ed.  325,  327,  24  Sup. 
Ct.  Rep.  202;  Mobile  County  v.  Kimball, 
KB  U.  S.  691,  26  L.  ed.  238;  Pabst  Brew- 
lag  Co.  V.  Crenshaw,  198  U.  S.  17,  30,  49 
L  ed.  925,  030,  25  Sup.  Ct.  Rep.  652; 
Bonston  t  T.  C.  R.  Co.  t.  Mayes,  201  U. 
8.  321,  50  L.  ed.  772,  28  Sup.  Ct.  Rep. 
411;  Stone  t.  Farmers'  Loan  t  T.  Co.  116 
tJ.  S.  307,  2»  L.  0d.  es6,  e  Sup.  Ct.  Sep. 
■S  Ih  ed. 


334,  3Sa,  1191;  Wabash,  Bt  L.  ft  P.  R. 
Co.  V.  lUinoiB,  lie  V.  S.  567,  30  L.  ed.  244, 
1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4; 
Smyth  «.  Ames,  169  U.  S.  466,  521,  42  L. 
ed.  619,  840,  18  Sup.  Ct.  Rep.  418;  LouiB- 
Tille  ft  N.  R.  Co.  V.  Kentucky,  183  U.  8. 
503,  619,  46  L.  ed.  298,  306,  22  Sup.  Ct. 
Rep.  »S;  Munn  t.  Illinois,  94  U.  S.  113, 
24  L.  ed.  77;  Louisville  ft  N.  R.  Co.  v. 
Kentucky,  161  U.  S.  677,  40  L.  ed.  84tl,  Id 
Sup.  Ct.  Rep.  714;  Northern  P.  R.  Co.  t. 
North  Dakota,  216  U.  8.  679,  64  L.  ed. 
624,  30  Sup.  Ct.  Rep.  423;  Sesgan  v.  Farm- 
ers' Loan  ft  T.  Co.  164  U.  B.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Sep.  660,  14  Sup. 
a.  Rep.  1047;  Slier  y.  Louisville  *  N.  R. 
Co.  213  U.  S.  179,  53  L.  ed.  756,  29  Sup. 
Ct.  Sep.  451;  Minneapolis  ft  St.  L.  R.  Co. 
V.  UinnesoU,  186  U.  S.  267,  46  L.  ed.  1161, 
22  Sup.  Ct.  Rep.  900;  Chicago,  M.  ft  St. 
P.  R.  Co.  V.  Tompkins,  176  U.  6.  167,  44 
L.  ed.  417,  20  Sup.  Ct.  Rep.  336. 

It  In  only  where  its  power  is  eicIusiTe 
that  the  failure  of  Congress  to  make  express 
regMlations  indicates  its  will  that  tbe  sub- 
ject shall  be  left  free  trom  any  restriction. 

Leisy  t.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Sep.  681;  Kc  Rahrer,  140  U.  S.  646,  35 
L.  ed.  572,  11  Sup.  Ct.  Rep.  865. 

And  even  as  to  some  matters  as  to  which 
the  power  of  Congress  when  ejtercised  is 
exclusive,  any  action  taken  by  the  state 
must  be  respected  until  CongrcBS  intervenes. 

Missouri,  K.  ft  T.  R.  Co.  v.  Haber,  169 
U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep. 
488;  Lake  Shore  ft  M.  S.  R.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct. 
Rep.  465;  Fennsvlvania  R.  Co.  v.  Hughes, 
IBl  U.  8.  477,  488,  48  L.  ed.  2(1S,  272,  24 
Sup.  Ct.  Rep.  132;  Northern  Securitips  Co. 
V.  United  States,  193  U.  S.  197,  48  L.  cd. 
679,  24  Sup.  Ct.  Rep.  436;  Missouri  P;  R. 
Co.  V.  Larahee  Flour  Mills  Co.  211  U.  S. 
612,  53  L.  ed.  352,  29  Sup.  Ct.  Hep.  214: 
Saunders  v.  Southern  Exp.  Co.  18  Inters. 
Com.  Rep.  422;  Smith  t.  Alabama,  124 
U.  S.  465,  31  L.  ed.  508,  1  Inters.  Com. 
Rep.  804,  8  Sup.  Ct.  Sep.  664. 

While  Congress  can  neither  delegate  ita 
own  powers  nor  enlarge  those  of  a  state, 
yet  it  may  adopt  as  its  own  tbe  law  of  a 
state,  provided  the  law  be  one  which  It 
would  have  been  competent  for  it  to  enact. 

Re  Rahrer,  supra. 

We  deny  that  Congress  cither  has  the 
power  to  prohibit  the  granting  of  favors  to 
intrastate  Bhipments  bb  against  interstate 
shipments,  or  has  attempted  to  eTcercisc 
that  power. 

Kehrer  v.  Stewart,  197  0.  S.  60,  4H  L. 
ed.  663,  26  Sup.  Ct.  Rep.  403:  Smvth  v. 
Ames,  16B  U.  8.  466,  42  L.  cd.  819,  18  Sup. 
Ct  Rep.  418;  Loniavilla  ft  N.  B.  Co.  t. 
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SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  Ixmm, 

Eub«nk,  184  U.  S.  27,  46  L.  ed.  41S,  22  Co.  r.  Kentucky,  ITS  U.  S.  368,  4S  L.  ed. 

Sup.  Ct.  Rep.  277.  244,  21  Sup.  Ct.  Rep.  101. 

TIm  InteTBtate  Commerce  Commiwion  im  The   court   recogiiizea   the   right   qf   caT- 

quite   kB  free   to   regulate   interstate   rates  riers  to  refiue  to  applj.  to  intentate  f.a- 

after  the  state  has  limited  intrastate  rates  sengers  state  regulations  as  to  intrastate- 

as  it  was  before;  and  whatever  regulation  passengers,  even  though  discriminatiou  may 

it  may  make  will  be  purel;  voluntary.  result;  but,  aa  a  matter  of  business  policy, 

Texas  ft  P.  R.  Co.  v.  Abilene  Cotton  Oil  the   carrier   flnds   it  desirable  to   apply  to 

Co.  204  U.  S.  420,  SI  L.  ed.  6E3,  27  Sup.  interstate   passengers  the  rule  whieb  th* 

Ct.  Rep.  350,  9  Ann.  Cas.  1075;   Louisville  state   imposes   upon   him   as   to   iDtimstal* 

A  N.  R.  Co.  T.  Kentucky,   161   I}.  8.  677,  paasengers,  and  this  the  court  haa  held  bo 

40  L.  ed.  S49,   16   Sup.   Ct.   Rep.   714;   Ke  baa  the  right  to  do. 

Freight  Rates,  11  Inters.  Com.  Bep.  160;  Chiles  v.  Chesapeake  &  0.  R.  Co.  21ft 

Hope  Cotton  Oil  Co.  v.  Texas  ft  P.  R.  Co.  U.  S.  71.  64  L.  ed.  BSS,  30  Sup.  Ct.  Rep. 

12    Inters.    Com.    Rep.    265;    Saunders    v.  667,  20  Ann.  Cas.  980. 

Southern    Exp.   Co.   18   Inters.   Com.   £ep.  State  regulations  do  not  violate  the  eom- 

41&;  Louisville  ft  N.  R.  Co.  r.  Eubank,  184  merce  clause  unless,   by   their   "necesaary 

U.  S.  27,  46  L.  ed.  416,  22  Sup.  Ct.  Rep.  operation,"  they  affect  intersUte  commerce; 

£77.  and  it  cannot  be  said  that  changes  in  in- 

I(  the  power  of  the  state  to  r^ulate  in-  terstate  rates  voluntarily   made  by  a  car- 

trastate  rates  depended  upon   whether  or  rier,  as  a  matter  of  business  policy,  to  meet 

not  interstate  rates  were  made  by  comtin-  changes  in  intrastate  rates  forced  upon  him 

ing  intrastate  rates,  it  would  be  within  the  by  the  state,  are  a  part  of  the  " 


r   of   the  carrier   to  withdraw   all   in-  operation"  of  the  state  regulatioi 

trastate  rates  from  regulation  by  the  state,  Ames  v.  Union  P.  R.  Co.  64  Fed.  106, 

and  the  power  of   the  sUte  would  depend  169  U.  S.  466,  42  L.  ed.  819,  16  Sup.  Ct. 

upon  the  form  of  the  carrier's  tariffs.  Rep.  416;   Reagan  v.  Farmers'   Loan  ft  T. 

New  York,  N.  H.  ft  H.  R.  Co.  v.  luUrsUte  Co.  164  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 

Commerce  Commission,  200  U.  S.  361,  fiO  Com.   Rep.   560,   14  Sup.   Ct.   Rep.   1047; 

L.  ed.  515,  26  Sup.  Ct.  Rep.  272.  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Tompkins, 

If   it   be   an   injustice   for   Covington   to  176  U.  8.  167,  44  L.  «d.  417,  20  Sup.  Ct.  Rep. 

have  lower  rates  to  interior  Kentucky  points  336. 

tlian  Cincinnati  has,  the  injustice  is  one  That  it  is  necessary  for  the  protection  of 

that   either   the   carrier   or   the   Interstate  shippers  that   the   power  to   require   intra- 

Commerce   Commission   may   remove.      But  state  rates  to  ba  reduced  shall  exist  some, 

if  the  carrier  should  refuse  to  lower  rates  where  cannot  be  doubted,  and  the  question 

from   Cincinnati,   and   the  Interstate  Com-  is  whether  the  state  or  Congress  shall  have 

merce   CommisBion    should   determine   that  that  power.     It  being  clear  that  Congress 

the  carrier  ought  not  to  be  required  to  tow-  has  not  the  power,  it  follows  that  the  state- 

er  those   rates,   then  such   injustice   or   in-  must  have  the  power. 

convenience  as  might  result  would  be  one  Addyston    Pipe    ft    Steel    Co.   v.    United 

of  the  unavoidable  effects  of  our  dual  form  States,   176   U.   S.  211,  44   L.  «d.   136,  20 

of  government.  Sup.  Ct.  Rep.  BO. 

New  York,  N.  H.  ft  H.  R.  Co.  v.  New  Neither  the  McChord  act  nor  the  raU 

York,  166  U.  S.  626,  41  L.  ed.  853,  17  Sup.  order  complained  of  is  a  regulation  of  iu- 

Ct  Rep.  418.  tersUU  commerce. 

Changes  in  intersUt«  rates,  made  from  Perkins  v.  Northern  P.  R.  Co.  15fl  Fed. 

business  policy,  to  meet  changed  business  445.  gt,  Louis  ft  S.  F.  R.  Co.  \.  Hadley, 

conditions  brought  about  by  a  sUte  regula-  igg   ped.   317 ;    Oregon   R.  ft   Nav.   Co.   t. 

tion  of  intrasUte  rates,  cannot  be  said  to  Campbell,  173  Fed.  967;  He  Arkansas  Rat* 

resu  t  d.recOy  from  such  state  "gelation.  ,,          jgj  j.^   ggg    ^e  Freight  Hate.,  U 

o.fTV^^-^.o^k'k       rt"^        Jn  I"*"^-   Co-"-   R^P-   l««i    Has-Hngs  Mailing 

262   54  L.  ed.  472   30Sup   ".Rep   330.  ^  ^  ^              J  ft  St.  P.  R.  cTll  Int«^ 

It  has  repeatedly  been  held  by  this  court  _         _     ^L  '    „        1             r.     .1         -r. 

that  a  Stat;  statute  requiring  si  interstate  ?*""■  ^,  "5;  Saunders  ,   Southern  Exp. 

carrier    to    assign    colored    intrastate   pas-  Co    18  Inters.  Com.  Rep    41S. 

sengers  to  coaches  other  than  those  pro-  Complainant  has  an  adequate  remedy  at 

vided  tor  white  passenger  is  not  a  regula-  '*^' 

tion  of  intersUte  commerce.  Ex  parte  Young,  2M  U.  8.  123,  62  L.  ed. 

LouUville,  N.  O.  ft  T.  H.  Co.  V.  Mississippi,  ^1*.  '3  L.H.A.(N.S.)  632,  28  Sup.  Ot.  P.ep. 

133  U.  S.  687,  33  L.  ed.  784.  S  Inters.  Com.  441,  14  Ann.  Cas.  764. 

Rep.  801,  10  Sup.  Ct.  Bep.  348;  Plessy  t.  The  right  to  injunction  must  be  free  from 

Ferguson,  163  U.  8.  637,  41  L.  ed.  266,  doubt. 

16  Sup.  Ct.  Rap.  1118;  CbewpMk«  *  0.  B.  Ibid-j   WUkox  t.  Ctaaolidated  Gas  Co. 

>••  ----- 
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llll.                             LOUISVILLE  ft  N.  B.  CO.  v.  GAKRETT. 

J»U.S.1*,B3  L.ed.  382,  — L.S.A.(N.S.)  Reagan  v.  Fannera'  Loan  ft  T.  Co.  1S4 

-,  a  8up.  Ct.  Rep.  192,  16  Ann.  Cas.  1034.  U.  S.  302,  401,  38  L.  ed.  1014, 1024,  4  latera. 

«,.  Jama.  O.r.aU,   Atlo,n^   G.a.,al  >=•».  E,p   580   14  Sap.  CI.  Rap.  1047 

i  Katuckj,  alao  argued  the  eioae,  aad,  "'  "'Chord  «1  doea  not  eoaler  ind.eial 

WlhlUaa™.  Edward  W.  Brno.,  Chailea  C.  ■»""  ?  ,?■' .'f;'"''  "«»'•■;»"■       , 

IKhari,  and  J.  Van  Noroan,  Jled  .  brlel  ..'''"'•'"  ',"'1*  ^J  I'  ""'k.  I"  U-  S. 

for  appelleea.  "*•  ^^  ^  '^'  2^^'  ^^  ^"P'  ^-  ^*P-  ^'^J 

IW^kaa'of  anj  miatakea  made  h,  the  ""*■  '■  I"ni"ville,  »0  Ky.  400,  38  S.  W. 

amuniaaum  in  the  interencea  which  it  drew  ^'                                   ... 

tea.  the  aiidenee,  the  law  preanmee  that  ™*  '""'"  °'  "«  '"'I'"''  eompany  lo 

tieiate.  wUeh  it  ha.  lied  are  „a«,n.hle,  ''"'  '«''>"  the  eomn,...ion   the  eleel  on 

Md  the  burden  ia  upon  the  carrier  to  ahow  """  "*"  *''"'^  *'"'  changes  asked  (or  in 

that  they  are  unreaeonable.  eiisting  rates  would  have  is  a  bar  to  an 

Minneapolis  ft  St.  L.  R.  Co.  ,.  Minnesota,  injunction  on  the  ground  that  the  eHect 

in  U.  8.  257.  40  L.  ed.  USl,  22  Sup.  Ct.  '"^''  'f  •"  "''""  "?■,"  "'«■■   ,.  , 

2.,.  900,  Railroad  Commia^on  ,.  Cuiiber-  „?'"""/:  ,''"'■   '   "T,'     '?!  w    ''■  .t' 

kad  Teleph.  ft  Teleg.  Co.  212  U.   S.  414,  "^i  Hendnckson  t.  Hinclcley,  17  How.  413, 

« L.  ed.  577,  20  Sup.  Ct.  Rep.  367.  15  L.  ed.  123.                    ,.,,,,.      .    . 

The  lact  that  the  carrier  haa  for  niai,y  The  earner  cannot  complain  that  discrimi. 

ym  gicen  ceituu  ratia  to  the  principal  ""™  would  result  Iron  the  enforcnnent 

■hippera  of  a  commodity  tends  to  show  to  "'  *'"'  "^^'^  "^  "*  commission, 

•me  extent  what  would  be  a  Juat  and  rea-  InlerslaU  Commerce  Commission  ».  Chi- 

scaable  raf  to  ail  ablppers   if   that  com-  "!».  »   L  »  R.  R-  Co.  218  V.  S.  88,  54  L. 

a»dlty.    no    change    of    condltiona    being  '"'•  »"•  ^  ^np.  Ct.  Rep.  061. 

^,^-  Commerce  among  the  Btatea,  witaiD  the 

iDtemtatc  Commerce  Commiwion  v.  Chi-  ™«">i»«  •'   the   commeree   clauie,   »   only 

««go  G.  W.  R.  Co.  2M  U.  S.  108    119   62  *••■'  «""">««•  which  croases  atote  lines. 

L  ed.  706,  712,  28  Sup.  Ct:  Kep.  483;  Ala-  GibbonB  y.  Ogden,  9  Whe«t.  195,  196,  6 

hw*  4  V.  H.  Co.  ».  Mi«™ippi  R.  Com-  ^-  ^■.  <"»'  "  =   W.?'™i^,^*■  V,,*  f^  ^  ^■ 

■iMioD,  203  O.  S.  498,  51  L.  ed.  289,  27  '■  Il'mols.  "8  U.  8.  557,  673,  30  L.  ed. 

Sop.  Ct,  Bep.   163.  244,   249,   1   Inters.   Com.   Rep.  31,   T   Sup, 

The  court  emnnot  Msume  that  the  evidence  *^'  ^^P-  *' 
«  to  the   old   rate  wu  the  only  evidence  ^he  court  ha>  repeatedly  recognized  the 
kud  by  the  comminion.  diatinction  between  direct  and  indirect  bur- 
Railroad      CommiMion     t.     Cumberland  <**""  "P*""  "testate  commerce  aa  affecting 
Teleph.  4,  Teleg.  Co.  aupra.  tli*  validity  of  sUte  r^julations. 

II   the   evidence   waa   not   preaerved,   the  P"''"'  B""*°8  Co.  v.  Crenahaw,  198  U. 

«nrt  muat  waume  that  there  wa.  aome  evi-  ^-  "•  "  ^  «*■  »^'  ^B  Sup.  Ct.  Rep.  562; 

deaee  to  wpport  the  wncluaions  of  the  com-  I^^'sville  k  N.  R.  Co.  ».  Kentocky,  183  U. 

miadon.     fhere  U  no  re«»n  why  the  com-  S.  603,  46  L.  ed.  298,  22  Sup.  Ct.  Rep.  95j 

plainant  ahould  not  at  least  aUte  the  sub-  Lo"iavi"=  *  N.  R.  Co.  v.  Eubank.  1B4  U. 

•Unce  of  the  evidence.  S.  27,  48  L.  ed.  418,  22  Sup.  a.  Rep.  277; 

Shoemaker  v.  National  Mechanica'  Bank,  Alabama  &  V.  R.  Co.  v.  Miaaiasippi  R.  Com- 

«  Md.  396.  100  Am.  Dec.  73.  mission,  203   U.  S.  4B6,  61  L.  ed.  880,  27 

The  allegation  that  the  carrier  will  be  Sup.  Ct.  Bep.  163. 

oompelled  to  do  certain  thinga  if  tha  order  The   power   ol  the   ataU   to  regulaU   in- 

«f  the  eamtnisaioa  ii  enforced  is  not  a  atate-  trastate   traffic   is   not   determined   by    the 

■ent  of  an  czisting  fact,  and  ia  therefore  actual  effect  of  the  regulation  aa  shown  by 

aot  admitted  by  the  demurrer.  the  proof  in  each  case  as  it  arises. 

Sonthem  R.  Co.  v.  King,  217  U.  8.  524,  Louiaville  ft  N.  R.  Co.  v.  Kentucky,  183 

«4  L.  cd.  868,  30  Sup.  Ct.  Rep.  694.  U.  8.  503,  46  L.  ed.  298,  22  Sup.  Ct.  Rep. 

There  must,  in  any  event,  be  an  allegation  95 ;  Louisville  ft  N.  R.  Co.  v.  Eubank,  184  U. 

ttat  the  rat«  or  rates   in  question  are  ao  5.  27,  46  L.  ed.  416,  22  Sup.  Ct.  Rep.  277; 

low  aa  to  deprive  tba  carrier  of  his  property  IJouisviUe  ft  N.  R.  Co,  v.  Com.  99  Ky,  132, 

without  due  procass  of  law  before  the  court  33   L.R.A.   200,    GO   Am.   Bt,   Rep.   467,   36 

<SB  interfere  upon  that  ground,  and   auch  3.  W.  129. 

sn  allegation  Is  wanting  here,    ilut  even  if  The   power  of   Congreas   to  regulate   )n- 

wieh  an  allegation  were  made,  it  would  not  terstate  commerce  doea  not  impair  the  pow- 

be  sufficient  without  the  further  allegation  ei   of  the  atatea   to  adopt  rc^lationa  for 

«(  some  fact  from  which  the  court  might  the  protection  of  their  people. 

«0MtDde  that  the   rat*  would   deprive  the  New  York,   N.   H.  ft  H.  H.  Co.  v.  New 

carrier  of  his  property  without  due  process  7ork,  166  U.  S,  628,  41  L.  ed.  863,  17  Sup. 

«f  l>w.  Ct.  Rep.  418;  Chicago.  B.  I.  *  P.  R.  Co. 
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V.  Arkansu,  219  U.  S.  453,  SE  L.  ed.  290, 
31  Sup.  CL  lUp.  276. 

Congrew,  while  reguUting  interstate 
rates,  haa  elected  to  itM,ve  to  the  itste*  the 
regulation  of  intrastate  rates,,  a&d  thereby 
lias  decided  that  there  need  not  be  uniform- 
itjr  of  Tt^Ution. 

Smith  T.  Alabanu,  124  V.  S.  466,  31  L. 
ed.  608,  1  Inters.  Com.  Bep.  804,  S  Sup. 
Ct.  Rep.  604. 

Mr.  Justice  llncbes  delirered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  an  order  denying 
a  motion  for  tn  interlocutory  injunction. 
LouiBViUe  ft  M.  B.  Co.  v.  Siler,  19G  Fed. 
176.  The  motion  was  heard  by  tl:ree  judges, 
and  the  appeal  u  taken  under  S  17  of  the 
act  of  June  IS,  1910,  chap.  309,  36  Stat,  at 
L.  539,  567. 

The  suit  vas  brought  by  tlie  Louisville 
ft  Nashville  Bailroad  Company,  ..  corpo- 
ration organized  under  the  laws  of  Ken- 
tucky, to  enjoin  the  enforcement  of  two  or- 
ders made  by  the  railroad  commiuion  of 
that  state  on  August  10,  1910.  One  of  these 
orders  prescribed  maximum  freight  rates 
for  certain  intrastate  traffic;  that  is,  for 
the  traneportetion  of  corn,  rye,  barley, 
malt,  empty  barrels,  boxes,  etc.,  from  three 
points  of  irigin, — Louisville,  Covington,  and 
Kenport, — to  sixteen  points  of  destination 
in  Kentucky.  The  second  order  awarded 
specified  amounts  in  reparation  for  pay- 
ments previously  made  to  the  carrier  for 
such  transportation  in  excess  of  the  rates 
found  to  be  reasonable. 

For  many  years,  the  railroad  company 
had  given  special  rates  to  the  owners  of  dis- 
tilleries along  its  lines  in  Kentucky  for  the 
transportation  of  the  commodities  above 
mentioned,  which  constituted  their  raw  ma- 
terials and  supplies.  Tiicse  rates  were  with- 
drawn on  Uarch  26,  IBIO,  and  what  are 
described  as  the  standard  rctes  of  the  com- 
pany, that  is,  those  which  had  theretofore 
been  charged  to  others  than  distillers,  were 
BUbstitnted.  Thereupon,  numerous  distillery 
companies  complained  to  the  railroad  com- 
mission of  the  Btete,  insisting  that  the  new 
rates  were  exorbitant  and  that  the  former 
rates  were  just  [302}  and  reasonable. 
After  hearing,  the  commission  susteined  the 
contention  of  the  petitioners,  and  fixed  the 
maximum  rates  in  question.  These  rates 
were  the  same  as  the  special  rates  which, 
prior  to  March  2S,  ISIO,  the  railroad  com- 
pany had  given  to  the  distillery  companies; 
but,  by  the  commission's  order,  the  rates  as 
fixed  were  made  applicable  to  the  transpor- 
tetion  between  the  points  stated,  of  the  de- 
scribed commodities,  without  distinction  aa 
to  persons  or  as  to-the  use  to  l>e  made  of 
the  commodities  by  the  consignees. 

sss 


The  statute  undrr  which  the-  eommisaioB 
acted,  in  cstablisbing  these  rates.  Is  that 
of  March  10,  1900,  known  as  the  McChord 
act  (Ky.  Stet.  g  S20a,  Carroirs  ed.  iaOS).|- 
It  provides  in  substance  that  when  coio- 
plaint  shall  be  made  to  the  railroad  com- 
mission, Mcusing  any  railroad  company  of 
charging  extortionate  rates,  or  when  tit* 
commission  shall  receive  information  or 
have  reaaon  to  believe  that  such  rates  ar* 
being  charged,  it  shall  be  ite  duty  "to  hear 
and  determine  the  matter  as  speedily  aa 
possible."  The  commissioners  are  to  giv* 
tbs  company  complained  of  not  less  thaa 
ten  days'  notice,  stating  the  time  and  place 
of  hearing  and  the  nature  of  the  complaint 
or  matter  to  be  investigated.  They  "shall 
hear  such  statemente,  argument,  or  cridenOT 
offered  by  the  partiea  as  the  commissiaB 
may  deem  relevant,  and  should  the  com- 
mission  determine  that  the  company  or  cor- 
poration Is,  or  has  been,  guilty  of  extor- 
tion,  said  commission  shall  make  and  fix 
a  just  and  reasonable  rate,  toll,  or  com- 
pensation, which  said  railroad  company  or 
corporation  may  charge,  collect,  or  receiro 
for  like  services  thereafter  rendered."  Thn 
rate  BO  fixed  is  to  be  entered  as  an  ordar 
on  the  record  book  of  the  commisBion;  a 
copy  thereof  is  to  be  mailed  to  a  representa- 
tive of  the  railroad  company  [303]  offeetfldr 
and  it  is  to  be  "in  full  force  and  effect  at  th* 
expiration  of  ten  days  thereafter,  and  may 
tie  revoked  or  modified  by  an  order  likewis* 
entered  of  record."  If  the  railroad  eom- 
pany,  or  any  officer,  agent,  cr  employe* 
tiiereof,  chains  a  greater  rate  for  like 
services  thereafter,  "said  company  .  ■  . 
and  said  officer,  agent,  or  employe^  shall 
each  be  deemed  guilty  of  extertion,  and 
upon  conviction  shall  be  fined  for  the  Br«t 
offense  in  any  sum  not  less  than  $500,  nor 
mors  that  $1,000,  and  upon  a  second  cob* 
viction,  in  any  sum  not  less  than  $1,00(V 
nor  more  than  $2,000,  and  for  a  third 
and  succeeding  conviction  in  any  sum  not 
less  than  $2,000  nor  more  than  $5,000.'* 
The  circuit  court,  in  the  appropriate 
counties  as  prescribed  by  the  statute,  is  t* 
have  jurisdiction  of  such  prosecutions, 
which  are  to  be  by  indictment. 

The  bill  attacked  tbe  sUtute  and  tb» 
action  of  the  commission,  as  violative  of  the 
rights  secured  to  the  complainant  by  tbe 
Federal  Constitution.  Objections  were 
also  made  under  the  Constitution  and 
statutes  of  the  state.  Demurrers  were  filed, 
but  upon  these  no  decision  «as  made.     Th^ 


tThis  Btetute  is  set  forth  in  full  in  Mc- 
Chord V.  Louisville  ft  N.  R.  Co.  183  U.  S. 
483,  4S5,  46  L.  ed.  289,  200,  22  Sup.  Ct.  Bep. 
166,  and  in  Siler  v.  Louisville  ft  N.  B.  Co. 
213  U.  S.  17a,  178-180,  63  L.  ed.  7S3-7a». 
29  Sup.  Ct.  Bep.  461. 

»»1  V.  a. 
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BotioB  for  pKliir-inary  isjunction  was 
kird  Bpon  bill  And  Affidavits.  Id  denying 
Iht  ■otion,  the  court  did  Dot  pau  upon  the 
nliditj  of  the  lecond  order,  as  it  was  of 
Ut  opinion  that  those  in  whose  favor  the 
intd  of  reparation  bad  been  made  were 
'tittmtiy  prrtiea  in  interest;"  tbeie  had 
Mt  lietB  brought  in.    186  Fed.  176,  203. 

firil.  The  order   fixing  rates. 

Because  of  the  Federal  questions  raised 
bj  the  bill  the  circuit  court  had  jurisdiction 
nd  wsi  authorized  to  determine  all  tha 
fiotiODB  in  tfas  case,  local  aa  well  as 
Ftd(»I.  Slier  v.  Louisville  &  N.  R.  Co.  213 
D.  S.  176,  191.  G3  L.  ed.  763,  757,  29  Sup. 
CL  R«p.  461.  A  similar  rule  must  be 
deemed  to  govern  the  application  for  pre- 
ininiTy  injunction  under  the  statute  which 
leqiires  a  hearing  before  three  judges, 
ud  aatborizea  an  [304]  appeal  to  tliis 
Mni  3S  SUt.  at  L.  GG7,  chap.  300.  This 
itatnte  appliea  to  cases  in  which  the  pre- 
lEmiury  injunction  is  sought  in  order  to 
Ritrain  the  enforcement  of  a  state  enact- 
Bent  upon  the  ground  of  ita  "unconstitu- 
Hmilitj."  The  reference,  umlcubtedly,  is 
to  u  asserted  eonllict  with  the  Federal 
Cmititution,  and  the  question  of  unconsti- 
tntionality,  in  this  sense,  must  be  a  sub- 
tttntial  rne.  But,  where  nicb  a  question 
il  pmented,  the  application  is  within  the 
pmiiJoD,  and  this  being  so,  it  cannot  bs 
nppawd  that  It  was  the  intention  of  Con- 
ptM  to  compel  the  exclusion  of  other 
(nniBds,  and  thus  to  require  a  separate 
notion  for  preliminary  injunction,  and  a 
■tpinite  he  Ting  and  appeal,  with  respect 
to  the  IdccI  questions  which  are  involved  in 
th  cue,  and  would  properly  be  the  subject 
«f  contideration  in  determi.iin[;  the  pro- 
fitly  of  granting  an  injunction  pending 
pit  The  local  questions  arising  under  the 
•t»l*  Constitution  and  statutes  were  there- 
'  bte  before  the  circuit  court  and  the  appeal 
Moga  them  here.  Thej  may  be  first  con- 
■iined. 

L  It  is  objected  that  the  act  of  March  10, 
IM,  violates  5S  27,  2S,  106,  and  136  of  tlie 
^•te  Constitutiont  by  undertaking  [305] 
^  confer  judicial  powers  upon  the  commis- 
■ne,  By  these  sections,  provision  is  ex- 1 
plititly  made   for  three    distinct    depart- ' 


established  by  the  Constitution,  and  no 
Judicial  power  can  be  exercised  by  any 
other  oQli-er  except  those  thus  named  un- 
less authorized  by  some  otbev  provision  of 
that  instrument.  Boberts  v.  Hackney,  lOff 
Ky.  265,  LBS,  68  8.  W.  810,  69  S.  W.  328j 
Pratt  V.  ;>reckinridge,  112  Ky.  1,  66  8.  W. 
136,  06  8.  W.  40S. 

So  far  as  we  arc  advised,  the  court  of  ap- 
peals of  Kentucky  has  not  passed  upon  the 
validity  of  the  act  In  question;  and  tbia 
court  has  often  expressed  ita  reluctance  to 
adjudge  a  state  statute  to  be  in  conflict 
with  the  Constitution  of  the  state  before 
that  question  has  been  considered  by  the 
state  tribunals, — to  which  it  properly  be- 
longs,— unless  the  case  imperatively  de- 
mands such  a  decision.  Pelton  v.  Com- 
mercial Nat.  Bank,  101  V.  S.  143,  144,  Stl 
L.  ed.  901;  Uichigmn  C.  R.  Co.  v.  Powen, 
201  U.  S.  246,  ?91,  60  L.  ed.  744,  760,  2S 
Sup.  Ct.  Bep.  450.  Here,  the  argument 
against  the  ttatute  is  not  of  that  compelling 
character. 

It  has  frequently  been  pointed  out  that 
prescribing  rates  (or  the  future  is  an  act 
legislative,  and  not  judicial,  in  kind.  Inter- 
state Commerce  Commission  t.  Cincinnati, 
N.  0.  4  T.  P.  R.  Co.  167  U.  S.  479,  400,  42 
L.  ed.  243,  263,  17  Sup.  Ct.  Bep.  S96; 
McCbord  v.  Louisville  k  N.  B.  Co.  183  U.  S. 
463,  466,  46  L.  ed.  289,  296.  22  Sup.  Ct. 
Rep.  165;  Prentis  v.  Atlantic  Coast  Line 
Co.  211  U.  S.  810,  226,  63  L.  ed.  ISO,  IGS, 
29  Sup.  Ct.  Bep.  67;  Knoxvilte  v.  Knoxville 
Water  Co.  212  U.  S.  1,  8,  63  L.  cd.  371,  37S, 
29  Sup.  Ct.  Rep.  148.  It  pertains,  broadly 
speaking,  to  the  legislative  power.  The 
legislature  may  act  directly,  or,  in  the 
absence  of  constitutional  restriction,  it 
may  commit  the  authority  to  fix  rates  to  a 
subordinate  body.  Stone  v.  Farmers'  Loan 
&  T.  Co.  116  U.  S.  307,  336,  20  L.  ed.  636, 
646,  6  Sup.  Ct.  Rep.  334,  388,  1191;  Rea- 
gan T.  Farmers'  Loan  t  T.  Co.  164  U.  8. 
362,  393,  394,  S8  L.  ed.  1014,  1022,  4 
Inters.  Com.  Bep.  660,  14  Sup.  Ct.  Bep. 
1047;  Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  8.  I, 
19,  61  L.  ed.  933,  041,  '27   Sup.    Ct.    Rep. 


^Tlw  provisions  referred  to  are  i 


fol- 

■^tion  27.  The  powers  of  the  govem- 
*ait  of  the  commonwealth  of  Kentucky 
•Ult  be  divided  into  three  distinct  depart- 
>nti,  and  each  of  them  be  confined  to  a 
••[•rate  body  of  magistracy,  to  witi  Those 
*bich  are  legislative  *to  one;  those  which 
■n  executive  to  another;  and  those  which 
U>  judicial  to  another. 

"Section  28.  No  person,  or  collection  of 
penons,  being  of  one  of  tiiose  departments, 
■WD  exercise  any  power  properly  belong- 
IS  Ih  ed. 


ing  to  either  of  the  others,  except  in  the 
instances  hereinafter  expressly  directed  or 

"Section  109.  The,  judicial  power  of  the 
commonwealth,  both  as  to  matters  of  law 
•nd  equity,  shall  be  vested  in  the  senate 
when  sitting  as  a  court  of  impeachment, 
and  one  supreme  court  (to  be  ;»ty|pd  thn 
court  of  appeals),  and  the  courts  established 
by  this  Ctmstitution." 

"Seetion  135.  No  courta  save  those  pro- 
vided for  in  this  ConBtituti6n  shall  be  estab- 
lished." 
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6SS,  11  Ann.  Cu.  308;  Honolulu  lUpid 
Truiiit  k  Land  Co.  v.  Hawaii,  211  U.  S. 
2BZ,  291,  S3  L.  ed.  186,  18B,  29  Sup.  Ct. 
Rep.  £6;  Grand  Trunk  Western  R.  Co.  t. 
Railroad  CommiiBion,  221  [306]  U.  S.  400, 
403,  66  L.  ed.  7B6,  787,  31  Sup.  Ct.  Rep.  637. 
The  Railroad  CommiHion  of  Kentucky  wu 
esUblialied  bj  %  209  of  the  Constitution 
(adopted  in  the  jear  18S1),  which  pra- 
vided  that  "the  powers  and  dutiei  of  the 
railroad  coiniiiiBsi oners  Bhall  be  regulated 
hj  law,"  and  that  "until  otherwise  pro- 
vided bf  law,  the  commission  so  crested 
■hall  have  the  same  powers  and  jurisdic- 
tion, perform  tha  same  duties,  be  subject  to 
the  same  reflations,  and  receive  the  same 
compensation,  as  now  conferred,  prescribed, 
and  allowed  by  law  to  the  existing  railroad 
commissioners;"  and  by  J  218  of  the  same 
instrument  (the  long  and  short  haul  pro- 
vision) the  commiEsion  was  authoriied  "in 
special  cases,  after  investigatiOD,"  to  per- 
mit a  less  charge  for  lon^r  than  tor  short- 
er distances,  and  to  "prescribe  the  extent" 
to  which  the  common  carrier  might  be  "re- 
lieved from  the  oper«tions"  of  the  sec- 
tion. Louisville  ft  N.  R.  Co.  v.  Com. 
lOB  Ky.  633,  90  Am.  St.  Rep.  236,  El 
S.  W.  164,  1012,  183  U.  S.  603,  46 
L.  ed.  2B8,  22  Sup.  Ct.  Rep.  OS.  It  is  un- 
necessary to  :*eview  the  statutes  defining  the 
powers  of  the  then-existing  commission,  to 
which  g  209  refers  (Gen.  Stat.  [Ky.]  ed. 
1888,  pp.  1021  et  aeq.;  act  of  March  7, 
1800,  I  Acts  1880-90,  p.  26).  For,  while 
the  former  commission  had  not  been  author- 
ized to  ftx  ratee,  it  can  hardly  be  doubted 
that  the  Constitution,  in-  providing  that  the 
powers  and  duties  of  the  new  commission 
should  be  rt^lated  by  law,  contem- 
plated that  it  should  be  available  as 
an  appropriate  instrument  in  the  su- 
pervision and  regulatiOTi  of  railroads, 
«nd  left  the  legislature  free  to  adopt,  if  it 
saw  fit,  a  practice  already  familiar  (Inter- 
state Commerce  Commission  v.  Cincinnati, 
N.  0.  ft  T.  P.  R.  Co.  167  U.  S.  479,  405, 
496,  42  L.  ed.  243,  261,  262,  17  Sup.  a. 
Bep.  896),  and  to  call  this  agency  to  its  aid 
in  prescribing  reasonable  intrastate  rates. 
This  authority  the  legislature  granted  by 
the  act  of  March  10,  1900,  empowering  the 
«>mmiBBion  where,  as  in  this  case,  par- 
ticular rates  were  found  to  be  exorbitant, 
to  fix  the  reasonable  rates  therrafter  to  be 
■chlrged.  Siler  t.  ^ouisville  L  N.  R.  Co. 
213  U.  a.  ITS,  187,  63  L.  ed.  763,  760,  20 
Sup.  Ct.  Bef.    '61. 

[3ftT]  The  contention  ia  that,  before  the 
commission  makes  such  an  order,  it  is  re- 
quired to  exercise  judicial  functions.  It  is 
first  to  determine  whether  the  carrier  has  , 
been  exacting  more  than  is  just  and  reason- 
able; it  is  to  give  notice  and  a  hearing;  it  is 
S«0 


to  "hear  such  statements,  arguments,  or  mti- 
denca  offered  by  the  partiea"  u  it  ^mf 
deem  relevant;  and  it  is  in  ease  It  deter- 
mines that  the  carrier  ia  "guit^  of  mK- 
tortiou"  bhat  it  is  to  preaeribe  the  juat  aad 
reasonable  rate-  Still,  the  bearing  and  da- 
termination,  viewed  a«  prerequisite  to  the 
fixing  of  rates,  are  merely  preliminary  t« 
the  legiglative  act.  To  this  act,  the  entir* 
proceeding  led;  and  it  was  this  conseqnenee 
which  gave  to  the  proceeding  ite  dlstinetlva 
character.  Very  properly,  and  it  mi^it  be 
said,  necessarily, — even  without  the  exprcaa 
command  of  the  statute, — would  the  com- 
mission ascertain  whether  the  former,  or 
existing,  rate,  was  unreasonable  before  it 
fixed  a  different  rate.  And  in  such  an  in- 
quiry, for  the  purpose  of  prescribing  a  mie 
for  the  future,  there  would  be  no  !>• 
vasion  of  the  province  of  the  judicial  d*- 
partment.  Even  where  it  is  esaential  to 
maintain  strictly  the  distinction  between 
the  judicial  and  other  branches  of  the  gor- 
ernment,  it  must  still  be  recognized  that 
the  ascertainment  of  facts,  or  the  reaching 
of  conclusions  upon  evidence  taken  in  the 
course  of  a  bearing  of  partiee  intereated, 
may  be  entirely  proper  in  the  exerciae  of 
executive  or  legislative,  as  distinguished 
from  judicial,  powers.  The  legislature,  had 
it  seen  fit,  might  have  conducted  similar 
inquiries  through  committees  of  its  mem- 
bers, or  specially  constituted  bodice,  upon 
whose  report  as  to  the  reasonableness  of  ex- 
isting rates  it  would  decide  whether  or  not 
they  were  extortionate  and  wliether  other 
rates  should  be  established,  and  it  might 
have  uscu  methods  like  those  of  judicial 
tribunals  in  the  endeavor  to  elicit  the  facta. 
It  is  "the  nature  cf  the  final  act"  that  de- 
termines "the  nature  of  the  previous  in- 
quiry." Prentis  v.  Atlantic  Coast  Line  Co. 
211  U-  S.  210,  227,  63  L.  ed.  ISO,  169,*29 
Sup.  Ct.  Rep.  QT. 

[30S]  It  is  also  urged  in  support  of  the 
objection  that  the  order  of  the  commission  is 

be  "in  full  force  and  effect"  at  the  expira- 
tion of  ten  days  after  notice,  and  that  thla 
is  the  equivalent  of  a  declaration  that  the 
order  shall  he  Gnal  and  conclusive;  but  the 
ity  of  the  act  did  not  change  its  cs- 
al  character.  So  far  as  it  waa  final, 
18  revoked  or  modified  by  tbe  commis- 
It  was  final  as  a  legislative  act  within 

It  is  contended  that  the  comraimiOB 
acted  arbitrarily-  We  are  referred  to  the 
allegations  of  the  bill  that  there  was  "no 
testimony"  before  the  commission  "that 
did  establish  or  that  tended  to  establish" 
the  unjust  or  unreasonable  nature  of  any 
of  the  rates  maintained  by  the  appellant; 
that  there  was  "no  evidence"  introduced  la 
the  inveatigmtiui  or  considered  by  the  e 
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mUod  ''showing  or  tending  to  show' 
tka  ifpelluit'a  rate*  were,  "in  and  ol 
tkandTca,  UDJiiit,  unreaaouBble,  or  «x- 
lortMBita;''  thkt  the  evidence  "hkd  no 
ftepa  relation"  to  the  reasoiubleneia  of 
ntei  for  traniportlng  tlie  eommoditie*  in 
fMrtioB  Tthea  they  were  to  be  uted  tor  dU- 
tUU^  purpoMt;  and  that  "no  evidence 
rtilMe*«T  WM  adduced  at  the  hearing  and 
iiTwtifatton  afomaid,  which  ■howed  or 
Umiti  to  ahow  in  the  ilighteat  degree  what 
*u  or  might  be  a  joat  or  reaaon^ble  rate 
Is  be  charged"  ior  the  tranaportation  de- 
MriM  in  the  romaiiuitn's  order. 

But  it  appean  that  upon  receiving  tlM 
MKpliint  of  (be  dittillen  with  respect  to 
ttt-ratea  which  the  appellant  bad  put  into 
igtct,  the  oommiaiion  aat  the  matter  tor 
huing)  tliat  the  jartiei  were  heard;  that 
Kb  partj  prod'ioed  ■  niunber  ot  witDesoei; 
ud  that  the  appellant,  repretentcd  bj 
MukI,  was  permitted  to  croM-ex amine  the 
ftbtues  of  the  complainant*.  The  rates 
u  bed  L7  the  eommiuion  were  the  same 
M  those  .(hicb  for  many  jeara  had  been 
Hiitaioed  bj  the  appellant  ti^r  the  diatil- 
Wmppliea.  The  evidence  taken  bj  the  eom- 
Uuon  was  not  betore  the  court  below ;  and 
<^  leneral  allegations  of  [30Q]  the  bill, 
rtick  in  substance  stated  the  judgment  of 
Uh  pleader  aa  to  what  luch  evidence  did 
Mt  "ettabtiBh"  it  "tend  to  eaLablisb,"  and 
Uu  itttements  contained  in  the  affidavits 
Nbaitted  r  on  thi.  applicatioc  for  injune- 
titn,  were  utterlj  insufficient  to  justify  the 
Mvt  in  enjoining  the  rates  upon  the 
pnind  that  the  commission  either  had  de- 
ud  the  bearing  which  the  sUtute  con- 
toplated,  or  by  its  arbitrary  action  had 
^m  guilty    if  an     buae  oi  power. 

11  is  also  charged,  invoking  a  doctrlna 
ualogoua  tt.  tliat  declared  in  Southern  P. 
Co.  T.  Interatate  Commerce  Commiaaion, 
tl  tJ.  8.  453,  53  L.  ed.  £63,  SI  Sup.  Ct 
Bipi  tVS,  that  the  conuniasion  assumed  a 
P*>tr  which  it  did  not  poaaesa  by  procecd- 
B|  upon  the  tlwory  ot  a  supposed  equitable 
■■bppel  in  favor  of  the  diatillere  becauaa 
^  had  jt  J  induced  to  erect  and  extend 
^  plants  upon  the  faith  of  the  former 
"■^  This  eontention  tinda  no  aupport  in 
^  mord.  The  eommission  purported  to 
**'  uder  its  statutory  authority,  and,  Snd- 
^  U«  rates  charged  by  the  car.ier  to  be 
"lorttonate.  Hied  other  ratea  which  they 
'Kltitd  'o  be  reaaonable. 

A|*in,  it  la  further  said  that  the  en- 
'■MBeat  of  the  rate  order  should  have 
^  enjoined  in  order  to  prevent  unjust 
fteriuin  tioia  and  nuduo  preteienccs  in 
•Mrsvention  of  ||  817  ^d  SIS  of  the  Een- 
1*^  sUtutcB.  Section  617  prohihiU  un- 
JW  discrimination  in  charges,  as  between 
PVKas,  for  like  and  oontamporaneous  serv- 


ice  in  tranaportatioD.  Section  8]  8  makes  It 
unlawful  to  givd  any  undue  or  nnreasoa- 
able  prefereuce  or  advantage  to  one  per* 
son  or  locality  aa  compared  with  another. 
Section  819  prejcrilies  penalties  for  viola- 
tion, the  prosecution  to  be  by  indictmenL 
The  point  of  this  abjection  ia  that  obedience 
to  the  commiaaion't  order  with  respect  to 
the  traffic  from  the  three  placea  of  origin 
to  the  sixteen  placea  of  deatinatioa  therein 
mentioned  will  bring  about  d iecr in i nation 
in  intraatato  ratee,  contrary  to  these  stat- 
utes, aa  £:ainBt  thirty-two  other  distillery 
stationa  on  the  lines  [310]  of  the  appellant, 
the  distiller*  at  which,  so  far  aa  appeara, 
have  not  complained  of  the  appellant's  ratea. 

In  view  of  the  decision  in  Com.  v.  Loule- 
rlUe  A  N.  R.  Co.  20  Ky.  L.  Eep.  4DI,  46  8. 
W.  700,  to  the  effect  that  the  proviaiona  of 
I  818  are  too  uncertain  to  support  a  crimi- 
nal proceeding  under  %  819,  it  la  not  con- 
tended by  the  appellant  that  it  would  be 
subject  to  the  preacrlbed  penaltlea  ao  far  aa 
I  818  b  concerned.  And  it  la  urged  by  the 
attorney  general  of  the  state,  on  behalf  of 
the  appelleea,  that  |  817  doea  not  apply  to 
diacri  mi  nation  as  between  loealltiea. 

But,  aside  from  these  eonaidcrationa,  we 
And  the  objection  to  be  without  merit.  The 
commiaaion  dealt  with  the  question  before 
it,  and,  on  complaint  as  to  the  ratea  to  tlie 
sixteen  point*  of  destination,  ordered  what 
it  found  to  be  reasonajle  ratea  tor  that 
transportation.  In  so  doing,  it  acted  in 
conformity  with  the  statute.  To  give 
legality  to  Its  order  as  to  the  particular 
ra^tcB  in  question,  it  was  not  necessaiy  for 
tlte  commiasion  to  require  a  reduction  in 
other  rate*.  Certainly,  the  fact  that  the 
other  rate*  described,  which  had  not  yet 
been  paaaed  upon  by  the  commiaaion,  might 
iikewiae  Im  open  to  thu  objection  ot  un- 
reasonableners,  and  that  their  maintenance 
by  the  appellant  might  lead  to  unjust  di*- 
crimination,  would  furnish  no  ba*i*  lor  re- 
straining the  enforcement  of  the  commis- 
sion's order  if  that  order  were  otherwiaa 
vaUd. 

3.  The  order  is  further  attacked  upon  the 
ground  that  the  statute  under  which  it  ivaa 
made  operate,  to  deprive  the  carrier  ot  ita 
property  without  due  proceaa  of  law,  and  to 
deny  to  it  the  equal  protection  of  tha  laws, 
contrary  to  the  14th  Amendment. 

It  is  insisted  that  the  failure  to  provide 
for  an  appeal  to  any  court  from  the  final 
order  of  the  commiaaion,  or  for  a  judicial  re- 
view of  the  reaaonahleneaa  of  the  pracribed 
ratea  before  they  become  effeetiTe,  maket 
the  sUtute  [311]  void.  But  tha  aUtute 
does  not  deny  to  the  carrier  tha  right  of 
access  to  the  courts  for  the  pnrpoaa  of  d«- 
tmnining  any  .natter  which  would  be  the 
appropriate  lubjeot  of  jodldal  inqniry. 
18  ,  -  I    M* 
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W«  hftTe  not  b««n  referred  to  any  decUioD 
ol  the  (tate  court  holding  that  the  statute 
•hould  be  m>  eonitrued  (Chicago,  H.  &  St. 
P.  R.  Co.  T.  Minnnota,  134  U.  S.  41B,  466, 
33  L.  ed.  B70,  980,  3  lotera.  Com.  Rep.  209, 
10  Sup.  Ct.  Rep.  «<!2,  702).  If  the  eommii- 
•ioQ  eitabliihe*  rKt«»  that  are  ao  unreaaon- 
ahlf  low  aa  to  be  confiacator;,  an  approprt- 
ate  mode  ol  obtaining  relief  ia  by  bill  in 
•qvitjr  to  reatraiD  the  enfornment  of  the 
order.  Chicago,  M,  i  St  P.  R.  Co.  t.  Min- 
neaota,  134  U.  S.  41S,  469,  460,  33  L.  ed. 
970,  SS2,  9S3,  3  Inters.  Com.  Rep.  200,  10 
Sup.  Ct.  Rep.  402,  702;  St.  Loui*  &  8.  F. 
R.  Co.  T.  Qill,  166  U.  S.  640,  BG9,  666,  39  L. 
ed.  567,  670,  673,  IG  Sup.  Ct.  Rep.  484;  Ex 
parte  Young,  209  U.  8.  123,  166,  62  L.  (^. 
706,  781,  13  L.R.A.(N.S.)  932,  !B  Sup.  Ct. 
Rep.  441,  14  Ann.  Caa.  704.  Fresumabl;, 
the  eourta  of  the  state,  aa  well  aa  the  Fed- 
eral eourta,  would  be  open  to  the  carrier  for 
this  purpose  (Home  Teleph.  t  Teleg.  Co.  t. 
Lm  Angelea,  211  U.  S.  205,  278,  63  L.  ed. 
176,  184,  29  Sup.  Ct.  Rep.  GO)  without  ex- 
press statutorj  provision  to  tliat  effect.  In 
answer  to  the  preaent  objection,  it  is  suf- 
ficient to  aa;  that  there  is  no  showing  here 
of  an  attempt  to  preclude  such  resort  to 
the  courts,  or  to  deny  to  the  carrier  the  as- 
sertion of  it*  righta,  unless  it  can  be  found 
in  the  severity  of  the  penaltiea  attached  to 
disobedience  of  the  order.  And,  if  it  were 
assumed  that  these  would  be  open  to  objec- 
tion aa  operating  to  deprive  the  carrier  of 
a  fair  opportunity  to  contest  the  validity 
of  the  commissioD's  action,  atill,  the  penal 
provisions  would  be  separable,  and  the 
force  of  the  remaining  portion  of  the  stat- 
ute would  not  be  impaired.  Heagan  v. 
Farmers'  Loan  k  T.  Co.  164  U.  B.  362,  39S, 
38  L.  ed.  1014,  1022,  4  Inters.  Com.  Rep. 
MO,  14  Sup.  Ct.  Rep.  1047;  Willcoz  v.  Con- 
solidated Gas  Co.  212  U.  8.  19,  63.  54,  63 
L.  ed.  382,  400,  —  L.R.A.(N.B.)  — ,  2S  Sup. 
Ct  Rep.  1&2,  16  Ann.  Caa.  1034;  Grenada 
Lumber  Co.  v.  Miaaisiippi,  217  U.  S.  433, 
443,  B4  L.  ed.  826,  831,  30  Sup.  Ct.  Rep.  636; 
Weatern  U.  Teleg.  Co.  t.  Richmond,  224  U.  S. 
160, 172,  66  L.  ed.  710,  717,  82  Sup.  Ct.  Rep. 
449;  Minnesota  Bate  Caaea  (Simpson  t. 
Sbepard)  2S0  U.  S.  352,  SBO,  67  L.  ed.  1611, 
1634,  33  Sup.  Ct  Rep.  729;  Southern  P. 
Co.  T.  Campbell,  230  U.  S.  G37,  663,  57  L. 
ed.  1610,  1626,  33  Sup.  Ct  Rep.  1027. 

4.  The  appellant  however,  submita  a 
broader  eontantion  which  concerns  the 
scope  of  the  review  to  which  it  la  entitled 
in  ttla  suit,  and  the  nature  of  the  judicial 
function  [aiS]  where  rates  fixed  by  the 
legislature,  or  under  ita  direction,  are  aa- 
aalled  aa  unreasonable. 

It  ia  urged  that  so  long  aa  a  carrier'a  ex- 
isting rates  ere  juat  and  reasonable  for  the 
serviosa  it  performs,  It  ia  within  ita  eonati- 
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tutional  and  statutory  rights;  that  wlutt 
eonstitutes  a  juat  and  reaaonabla  rata  for 
the  servicea  it  haa  performed  is  a  queation 
of  fact  upoi  which  the  carrier  is  entitled 
to  a  judicial  hearing;  that  even  more  clear- 
ly ia  it  entitled  to  such  a  tiearing,  if,  aa  a 
conaequeuce  of  a  deciaion  by  the  commission 
that  it  has  exceeded  tire  limits  of  juat  and 
reasonable  compensation  for  past  services, 
it  "muat  forfeit  in  favor  of  such  statutory 
body  ita  rate-making  power,  and  be  de- 
prived of  that  property  right  with  reepect 
to  'like  services  thereafter  rendered,'  aa 
provided  in  thv  McChord  act"  It  ia  said 
further,  that  under  the  statute  the  finding 
from  the  evidence  that  the  carrier  baa 
charged  more  than  a  reaaonable  compenaa- 
tion  ia  "the  esaentiai  Jurisdictional  fact" 
which  must  exiat  te/ore  the  sommisaion  can 
fix  ratea,  and  it  la  inaisted  that  it,  npon  a 
judicial  inveBtigation  and  the  evidence  ad- 
duced by  the  parties,  it  turns  out  that  this 
jurisdictional  fact  did  not  eziat,  then  ttie 
commission's  entire  action  must  be  n- 
garded  as  null  and  void,  without  regard  to 
the  question  whether  the  new  ratea  pre- 
scribed by  it  in  auch  circumstances,  are 
reasonable  or  uoreasonable,  compensatory 
or  confiscatory.  It  is  therefore  contended 
that  the  appellant  is  now  entitled  to  a  ju- 
dicial bearing  npon  the  questions  of  fact  aa 
to  the  reasonahlenesB  of  the  particular 
rates  existing  at  the  time  the  ordK  waa 
made,  as  well  aa  of  those  fixed  by  the  com- 
mission;  and  that  in  this  view  the  injunc- 
tion asked  for  should  have  been  granted. 

These  argumenti  are  elaborated  and 
earnestly  preaaed;  but  the  queationa  pT«- 
sented  have  been  to  frequently  dealt  with 
by  thia  court  that  an  extended  discussion  is 
unnecessary.  The  right  of  the  carrier  to 
make  its  own  intraatate  rates  ia  subject  to 
the  law  of  the  state,  constitutionally  [313] 
enacted.  In  the  absence  of  a  legislative  rate, 
it  is  the  province  of  the  eourta  in  deciding 
cases  that  arise  between  shippers  and  car- 
riers to  pass  upon  the  reasanabteness  of  the 
compensation  which  the  carrier  baa  de- 
manded for  its  services.  In  so  doing,  tba 
courts  apply  the  common  law.  But  it  ia  tha 
province  of  tin  legislature  to  make  tha 
law;  and  when  the  legialature,  or  the  body 
acting  under  ita  authority,  establishea  tha 
rate  to  be  thereafter  charged  by  the  carrier, 
it  is  the  duty  of  the  courts  to  enforoa  tha 
rule  of  law  so  made  unlcaa  the  constitution- 
al limita  of  tha  rate-making  power  have 
l>ccn  tiansgresaed.  The  rate-making  power 
necessarily  implies  a  range  of  legislativ* 
discretion;  and,  ar  long  as  the  legislatiT* 
action  is  within  its  proper  sphere,  tha 
courts  are  not  entitled  to  Interpoae  and 
npon  their  own  investigation  of  trafBc  con- 
dition*   and    traoaportatiou    problema    to 
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■nbrtituta  theli  judgment  with  rupect  to 
thi  reaaonableiieu  ol  r^tM  tor  tli«t  of  the 
Ifgislfttutc  or  of  the  rulrokd  commution 
sacuing  iU  delegated  power.  It  may  be 
uiumed  that  the  statute  of  Kentucky  (or- 
Ude  arbitrarj  action;  it  raquired  a  hear- 
iB(,  the  couideration  of  the  relevant  etate- 
■tnta,  evidence,  and  argumoit*  lubmitted, 
ud  a  determinatioii  hj  the  commiuion 
vbttber  the  eiiating  rate*  were  eiceiBiTc. 
Bat,  on  tbeae  eonditione  being  fulfilled,  the 
qantieu  of  fact  which  might  arise  a«  to 
the  reaunableEeBB  of  the  eziating  rates  in 
tbe  eaniideTatiim  [.relimioary  to  legislative 
utiou  would  not  become^  aa  inch,  judicial 
quntion*  to  be  Te-ezamined  bj  the  court*. 
The  appropriat«  queattoni  for  tbe  courta 
would  be  whether  the  oommiuion  acted 
■ithin  the  authority  duly  conferred  by  the 
It^ilature,  and  alao,  h  far  at  the  amount 
of  (ompenaation  permitted  by  the  pre- 
■erilwd  »tea  ia  concerned,  whether  the  com- 
miuioD  went  beyond  the  domain  of  the 
itite'i  legialatire  power  and  Tiolated  the 
Muttitutional  righta  of  property  by  impoi- 
iig  confiscatory  requirements.  Stone  y. 
Finnera'  Loan  Jt  T.  Co.  lie  U.  5.  307,  331, 
2»  L  ad.  636,  644,  6  Sup.  Ct.  Kep.  334,  3S8, 
1U1;  [31«]  Beagan  t.  Farmers'  Loan  k  T. 
Co.  IH  U.  S.  362,  397-3BB,  38  L.  ed.  1014, 
1IB3,  1024,  4  Inters.  Com.  Bep.  560,  14  Sup. 
Ct  Bep.  1047 ;  Smyth  v.  Ames,  168  U.  S.  466, 
S£6,  42  L.  cd.  819,  842,  IS  Sup.  Ct  Rep. 
418;  San  Diego  Land  k  Town  Co.  t.  Nation- 
*1  Ci^,  174  U.  6.  739,  764,  43  L.  ed.  11S4, 
IIU,  19  Sup.  Ct.  Bep.  804;  San  Diego 
Land  Jt  Town  Co.  t.  Jasper,  18B  U.  S.  439, 
44<,  47  L.  ad.  892,  896,  23  Sup.  Ct.  Rep. 
£71;  Knoxville  v.  KnoiTille  Water  Co.  212 
U.  B.  1,  8,  17,  S3  L.  ed.  371,  378,  381,  29 
Sup.  Ct.  Bep.  148;  Willcos  v.  Consolidated 
Gas  Co.  212  U.  S.  IS,  41,  S3  L.  ed.  382,  3SS, 
—  L.B.A.(N.B.)  — ,  29  Sup.  Ct.  Rep. 
IK,  16  Ann.  Ca«.  1034;  Minnesota  Bate 
Caaea  (Simpson  t.  Sbepard)  230  U.  B. 
»i,  433,  434,  67  L.  ed.  ISll,  1S6S, 
Ifise,  33  Sup.  Ct.  Rep.  729.  Undonbt' 
tdly,  a  atate  may  permit  appeals  to  ita 
eourta  from  the  rate-making  orders  of  its 
railroad  eommission,  and,  upon  tbe  re- 
view of  auch  ordera,  it  may  expressly 
anthoriie  its  judicial  tribunals  to  LnTcstl- 
gate  and  decide  questions  which  othnwiaa 
would  not  belong  to  them,  or  even  to  act 
legislatiTely  (Prentis  t.  Atlantic  Coast 
line  Co.  Sll  U.  S.  210,  227,  S3  L.  ed.  160, 
169,  28  Bop.  Ct.  Bep.  67).  But  the  guaran- 
ties of  tbe  14th  Ammdment  do  not  entitle 
tka  earriar  to  tha  sxerdaa  by  the  courta  of 
sneh  extrajudicial    authority. 

t.  With  respcet  to  tbe  question  of  eonfls- 
catioB,  tbe  circuit  court  ruled  that  the  bill 
did  not  "clearly  tender  an  iasue  that  could 
bt  said  to  inToIra  eonflsoatoir  rates."    Tha 


court  also  referred  Id  Its  opinion  to  the 
statement  in  the  brief  of  complainant's 
counsel  that  the  complainant  was  not 
bound  in  this  case  "to  all^e  or  prove  that 
tha  new  rates  were  confiscatory,"  and  also 
to  an  oral  disclaimer  of  a  purpose  to  rely 
upon  any  such  contention.  "This  conces- 
sion," the  court  said,  "we  thinic,  was  but 
natural,  in  view  of  the  history  of  tbe  rates 
which  the  railroad  company  Toluntarily 
maintained  for  years  prior  to  March  26, 
1910,  as  before  pointed  out.  No  averment 
ia  made  touching  the  proportions  in  volume 
of  distillers'  traffic  and  of  nondistilters' 
trafflo,  and  it  could  not  be  assumed  that  the 
company  had  been  carrying  distillers'  sup- 
pHea  and  products  at  confiscatory  rates,  nor 
tliat  the  extension  of  those  rates  to  all 
similar  traffic  on  the  lines  in  question 
would  amount  to  the  confiscation  of  prop- 
erty."    JB6  Fed.  178,  191. 

It  ia  explained  by  the  appellant  that  what 
waa  conceded  [315]  below  was  that  the  bill 
as  amended  did  not  aver  that  the  ratea  fixed 
by  the  commission  would  result  in  the 
confiscation  of  appellant's  property  on  ita 
entire  intrastate  business,  but  that  it  is  in- 
sisted, and  was  insisted  below,  that  the 
rates  would  not  yield  a  fair  or  reasonable 
compensation  for  the  services  performed, 
and  would  deprive  tbe  company  of  tlie  fair 
and  reasonable  return  which  it  ia  entitled 
to  earn  upon  the  property  devoted  to  aucb 
services,  with  respect  to  tbe  described 
traffic. 

Without  passing  upon  the  general 
propositions  advanced  in  argument,  it  suf- 
fioea  to  say  that  we  are  of  the  opinion  that 
the  bill  as  amended  wholly  failed  to  make 
a  case  entitling  the  appellant  to  the  relief 
sought.  Apart  from  the  merely  general 
averments,  it  is  allvged  that  the  rates  fixed 
by  the  order  would  cause  an  annual  loss  in 
revenue  on  intrastate  freight  %it  at  least 
•16,600,  and  also  that,  in  consequence  of  tha 
effect  on  interstate  rates,  there  would  be  an 
additional  annual  loss  of  not  less  than 
«3,000i  further,  that  if  the  carrier  were 
compelled  to  put  in  similar  ratea  to  the 
thirty-two  other  distillery  stations,  there 
would  be  a  loss  of  $64,000  a  year  on  ship- 
ments to  those  places ;  and  that  there  would 
be  other  losses  to  an  amount  not  specified, 
on  shipments  to  oonslgneea  other  than  dis- 
tUlers. 

But  it  may  be  supposed  that,  other  condi- 
tiona  being  the  same,  a  reduction  in  rates 
found  to  be  axceasive  will  cauae  a 
loas  in  revenue;  and  the  question  ia 
not  simply  as  to  the  amount  of  reduc- 
tion, but  whether  the  rates  aa  fixed  would 
allow  a  fair  return.  The  bill  doca  not  show 
tbe  value  of  tbe  property  employed,  tbe  ex- 
penaea  of  operation,  or  the  retant  which 
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would  be  permitted  under  the  rites  pre- 
Kribed. 

8.  It  U  further  objected  that  the  rate- 
making  order  Impftirs  the  oUigmtian  of  the 
contract  contained  In  the  company'i  cbirter 
in  Tiolation  of  |  10,  article  1  of  the  Federal 
Conatitution.  It  is  alleged  in  the  amended 
bill  that  bj  ita  charter  granted  by  the  act 
approved  Uarch  6,  1860,  [316]  and  the 
amendmenta  thereto,  the  appellant  was  au- 
thorlied  to  charge  gpeciUed  maximum  ratet 
for  traniportatioQ  over  ita  liaca,  and  that 
the  rate*  fixed  by  the  commisBion's  order  are 
leia  than  thoM  which  it  w«e  thus  em- 
powered to  maintain. 

It  is  provided  by  §  3  of  the  Bill  of  Righta 
contained  in  the  atate  Constitution  adopt- 
ed in  IBS],  that  everf  grant  of  a  fran- 
chise, privilege.  Or  exemption,  shall  remain 
aubjeet  to  revocation,  alteration,  or  amend- 
ment. Section  190  ol  this  Constitution  is 
as  follows:  "No  corporation  in  existence  at 
the  time  of  the  adoption  of  this  Constitu- 
tion shall  have  the  IjeneSt  of  future  legis- 
lation without  fin>t  filing  in  the  oOIce  of  the 
secretary  ol  state  sji  acceptance  of  the  pro- 
visions of  this  Constitution." 

It  is  set  forth  in  the  amended  bill  that, 
by  resolution  of  the  board  of  directors  of 
the  appellant,  adopted  July  11,  ie02,  it 
"duly  accepted  the  provisions  of  the  present 
Constitution  of  the  commonwealth  of  Ken- 
tuclcy,  ordained  September  28,  1S91,  and  the 
provisions  of  chapter  32  of  the  Kentuclcy 
Statutes,  being  the  act  adopted  April  6, 
1893,  with  ths  amendments  thereto,"  and 
that  a  copy  of  this  resolution  was  filed  with 
the  secretary  of  the  state  of  Kentucky. 
Chapter  32  ol  the  General  Statutes  is  the 
chapter  upon  private  corporations.  One  of 
Its  provisions,  contained  in  |  5T3,  is  that 
the  "provisions  of  all  charters  and  articles 
of  io corporation,  whether  granted  by  special 
act  of  the  general  assembly  or  otitained  un- 
der any  general  incorporation  law,  which 
are  inconsiatent  with,  the  provisions  of  this 
chapter  concerning  similar  corporations,  to 
the  extent  of  such  conflict,  and  all  powers, 
privileges,  or  immunities  of  any  such  corpo- 
ration which  could  not  be  obt*.ined  under 
the  provisions  of  this  chapter,  shall  stand 
repealed  on  September  28,  1807.  .  .  . 
After  the  2Stb  day  of  September.  18B7,  tbe 
prorisloDS  of  this  chapter  shall  apply  to  all 
corporations  created  or  organiied  under  the 
laws  ol  thia  state,  if  aaid  provisions  [31T] 
wouM  be  applicable  to  them  if  organiied 
under  thia  chapter."  B)  another  provision 
of  this  ehapter,  in  the  article  relating  to 
rallroada  {)  816),  a  railroad  corporation 
charging  more  than  a  just  and  reaaonable 
rate  of  compensation  is  guilty  ol  extortion; 
the  penalty  was  a  fine  provided  for  in  g  819. 
In  LoulwrUla  4  N.  R.  Co.  v,  Com.  W  "Sj. 
9*4 


132,  33  L.B.A.  209,  69  Am.  St.  Rep.  467,  3S 

5.  W.  129,  the  court  of  appeals,  holdlnt 
that  I  816  was  too  indefinite  to  be  ana- 
tained  as  a  penal  statute,  concluded  Ita 
opinion  by  saying:  "It  may  be  observed 
further,  however,  that  it  would  ssem  aingo- 
lar  if  such  a  statute,  even  if  in  all  respeeta 
valid,  could  be  enforced  against  a  carrier 
whose  rates,  as  fixed  in  ita  charter,  are  iv 
excess  of  the  rates  allied  to  be  exeeaslva 
in  the  indictment.  And  this,  not  beeausa 
such  rates  are  secured  by  an  irrepealabla 
contract  (a  matter  not  now  coDsidered), 
but  simply  because  they  at  least  remain  tha 
legal  rates  until  changed  by  taw." 

It  was  after  the  decision  in  tMs  case  that 
the  act  of  March  10,  1900,  was  passed,  em- 
powering   tbe    railroad  commission  to   fix 

The  amended  bill  atates  that,  upon  Uw 
filing  of  the  resolution  accepting  the  pro- 
visions of  the  Constitution,  and  the  pro> 
visions  of  chapter  32  of  the  General  Stat- 
utes, "thereby  and  thereafter  Lhe  said  con- 
tract (Hitb  rcbpect  to  the  maximum  freight 
and  passenger  rates  it  is  entitled  to  charge 
and  collect  on  ite  said  lines  of  railroad)  be- 
tween complainant  and  tbe  eommonwealtli 
of  Kentucky  became  and  is  now  no  lon^ 
er  irrevocable  or  irrepealsble;"  but,  it  la 
averred  that  "nevertheless,  said  contract  re- 
mains intact,  and  baa  never  been  revoked 
or  repealed  by  any  act  of  tlie  legislature,** 
and  that  its  obligation  was  in  full  force  and 
effect  at  the  time  the  rate  order  was  made 
(August  10,  1910).  That  is,  it  is  insiatcd 
that  %  673  of  tbe  statutes,  above  quoted,  1> 
not  applicable  for  the  reason  that  on  April 

6,  1893,  when  tbe  statute,  of  which  this 
provision  was  a  part,  was  approved,  and 
also  on  September  28,  1897,  [318]  when  tbe 
repeal  provided  for  in  that  statute  waa 
to  take  effect,  the  appellant's  charter  waa 
not  subject  to  repeal  or  amendment,  and 
that  it  did  not  become  ao  subject  u>tU 
1902.  It  is  also  contended  that  the  «et 
authorizing  the  commission  to  fix  rataa 
doea  not  apply  because  that  was  passed  two 
yeara  before  the  appellant  filed  Its  revo- 
lution;  in  other  words,  that  ite  contract 
conteined  in  ite  charter  is  still  in  force  bo- 
cause  the  legislature  haa  not  enacted  a  i» 
pealing  or  amending  provision  since  tlw 
resolution  waa  filed. 

We  do  not  find  it  necessary  to  review  aO 
the  questions  that  are  suggested.  Apart 
from  other  considerations,  it  is-  manileit 
that  the  statute  ol  March  10,  1900,  waa  a 
continuing  authority  to  the  raUroad  vamr 
miasion.  The  order  of  the  railroad  ec^ 
mission  in  fixing  ratea  was  a  legislative  aet, 
under  ite  delegated  power.  It  had  *tho 
same  force  aa  if  made  by  the  legislaturOi'* 
Qrand  Trunk.  WsBtera  R.  Co.  v.  Railroad 


enuaoEs  t  bubn  mfg.  Co.  t.  bkaucbamp. 
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Comniiidon,  221  U.  8.  400,  403,  SB  L.  cd. 
lU,  7S7,  81  Sup.  Ct  B«p.  S37.  It  1b  for 
thii  KtaoB  thmt  it  is  *  "law"  ptaMd  by  the 
itit*,  within  tba  mtftDing  of  the  contract 
dun.  New  Orleana  Waterworlu  Co.  t. 
LMitiua  Sugar  Ref.  Co.  129  U.  S.  16,  31, 
II L.  a.  fl07,  612,  8  Sup.  CL  R«p.  741  -,  St. 
hnl  Outight  Co.  T.  St  Paul,  181  U.  S.  142, 
14)^  4C  L.  «d.  788,  701,  21  Sup.  Ct.  Bep. 
f7I;  Kortbeni  P.  B.  Co.  v.  MinDCMtA,  SOB 
U.  B.  583,  SOO,  6!  L.  ed.  630,  633,  28  Sup. 
Ct  Sqi.  341;  Grand  Trunk  Westorn  R.  Co. 
T.  Railroad  OommiuioD,  aupra;  Rmb  t. 
0)^11.  227  D.  8.  ISO,  163,  67  L.  «d.  4SS, 
UJ,  33  Sup.  Ct.  Rep.  220.  Ai  it  had  full 
hpiIatiTe  effect,  the  appellant  could  not 
UMrt  agminat  ita  operation  the  proriaion 
of  a  contract  which  had  previougl;  become 
nbject  to  legialative  alteration.  Uisaouri 
F.  R.  Co.  V.  Kansai,  216  U.  8.  262.  274,  276, 
M  L  td.  472,  477,  478,  30  Sup,  Ct.  Bep. 
Ua  Upon  the  filing  of  the  resotution,  the 
dwrter  prof  ieion  aa  to  the  maximum  ratea 
tbneiu  specified  ceaaed  to  be  an  obstacle,  if 
it  tod  been  such  before,  to  the  eierciae  by 
tka  itate  of  Ita  ratc'making  power. 

7.  The  remaining  question*  require  only 
t  brief  mention.  The  penalty  pravisions  of 
tka  ttatnte  in  queetion  are  challenged  upon 
be  ground  that  they  violate  the  [319]  pro- 
•luou  of  the  14th  Amendment.  But,  aa  al- 
nadj  atated,  these  proTiiions  are  separable. 
It  is  also  objected  that  the  order  of  the  com- 
■Inion  conatitutes  an  unwarrantable  ioter- 
ttrenee  with,  and  a  regulation  of,  inter- 
itite  eommcrce.  The  question*  thus  raised 
ttimot  be  diatinguished  from  thoae  which 
were  eonaidered  and  decided  in  the  Minne- 
wta  Rata  Caaes  (Simpson  t.  Shepard)  230 
D.  8.  362,  67  L.  ed.  1511,  33  Sup.  Ct.  Rep. 

m. 

Stamd,  Tha  order  for  reparation. 

This  order  was  not  mr.de  under  the  atat- 
ite  of  March  10,  IBDO,  authorizing  the  com- 
B^iaion  to  fix  rates.  It  Is  conceded  on  be- 
lalt  of  the  appellees  that  if  the  oommlision 
■a*  not  anthoriced  by  gg  821  or  82S  of  the 
Kentucky  statutes  to  award  reparation,  it 
W  no  authority  whatever  for  that  purpose. 
Section  821  proridea  that  it  shall  be  the 
duty  of  the  railroad  commisslonera  to  lee 
that  the  laws  relating  to  railroads  are 
faithfully  executed,  and  to  exerclae  a  gen- 
eral auperrision  over  the  railroads  of  the 
atata.  Section  82B  anthoriiea  the  commis- 
liM  to  "hear  and  determine  complainta" 
andtr  )|  B16,  817,  and  818,  to  the  pro- 
lisiaBi  of  which  wa  have  already  referred. 
Ijt  provides  that  such  complaints  ahall  be  in 
Writing,  that  the  company  complained  of 
sball  have  notice  of  bearing,  that  the  eam- 
■iaaion  ahall  hear  and  reduce  to  writing  all 
t)M  evidence  adduced,  and  that  it  shall  ren- 
der saeh  award  aa  may  be  proper.  If  the 
••  L.  ed. 


award  be  not  :.atiBfied  within  ten  daya,  the 
chairman  of  the  commission  is  to  file  a  copy 
of  it  and  the  evidence  heard,  in  the  office  of 
the  clerk  of  the  proper  dreuit  court,  where- 
upon it  is  to  be  docketed  (or  trial,  and  aun- 
mona  ia  to  be  Issued,  aa  in  other  case*,  re- 
quiring the  party  against  whom  the  award 
has  been  made  to  show  cause  why  it  should 
not  be  satisfied.  If  the  par^  faila  to  ap- 
pear, judgment  ia  to  be  rendered  1^  de- 
fault; and,  if  a  trial  is  demanded,  the  eaae 
is  to  be  tried  as  other  ordinary  caaea,  ex- 
cept that  no  evidence  is  to  be  introduced  by 
either  party  save  that  heard  before  the 
commisaion,  unless  the  court  ahall  be  aatia- 
fled  by  sworn  testimony  that  [320}  it  could 
not  have  been  produced  before  the  commis- 
sion by  the  exercise  of  reasonable  diligence. 

It  thus  appears  that  the  two  proeeedinga, 
though  they  were  conducted  at  the  same 
time,  were  distinct  in  their  nature.  Theone 
resulted  in  a  legislative  rule  for  the  future; 
in  the  other,  there  wss  an  award  of  specific 
sums  of  money  to  particular  persona  upon 
the  basis  of  paat  traiuaetioiiB,  and  this 
award,  according  to  the  proviaiona  of  the 
atatute,  on  being  filed,  could  be  enforced  by 
proceedings  in  the  eourts  of  the  state.  The 
persons  in  whose  favor  the  award  was  made 
were  not  parties  to  the  suit,  and  we  think 
that  the  court  waa  right  in  declining  to  de- 
termine ita  validity. 

The  order  denying  the  application  for  in- 
junction ia  affirmed. 


ARTHUR  BEAUCHAMP. 
(See  S.  C.  ReporUr's  ed.  320-326.) 

ConalltutlonKl  law  —  due  proceaa  of  law 

—  employment  of  minors. 

1.  Prohibiting  the  employment  of  chil- 
dren under  the  age  of  sixteen  years  In  vari- 
ous hazardous  employments,  aa  is  done  by 
111.  L«w>  1003,  p.  187,  does  not  take  liberty 
or  property  without  due  process  of  law, 
contrary  to  U.  8.  Const.,  14th  Amend.,  al- 
though the  statute  la  so  construed  by  the 
highest  court  of  the  state  that  a  vlolBtion 


State  legislatures  may,  under  the  police 

Kwer,  fti  an  age  limit  below  which  chll- 
CD  may  not  be  employed.  Re  Weber, 
149  Cal.  302,  86  Pac.  800;  Be  Spencer,  140 
Cal.  306,  117  Am.  St.  Rep.  130,  86  Pac. 
BUS,  B  Ann.  Cas.  1106;  Inland  Steel  Co. 
V.  Yedinak,  172  Ind.  423,  13B  Am.  St. 
Rep.  388,  67  N.  B.  220;  State  t.  Roaa,  125 
Ia.  462,  ES  LJLA.<N3.)  8K1»  U  So.  4M: 

,.,:,bX;oogic  "• 
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of  iU  proTlsiou  gives  a  right  of  action  on 
bcbalf  of  an  illegally  employed  mioor  if 
Injured  in  the  course  of  such  employment, 
even  if  the  employer  aeted  in  good  faith, 
relying  upon  the  repreaentation  of  the 
minor  that  he  was  aver  aizteen. 
IFor  otber  eawi,  *ee  CoDititntloual  Law.  IT. 

b,  1;  IT.  c.  8.  in  Dlrnt  Sap.  Ct.  1908.] 
Oonatitntlonal  Uw  —  equal  protection 

of  the  laws  —  claaslllcattoii  ^  emploj- 

meot  of  mlnorB. 

2,  The  employment  of  children  under  the 
Ue  of  sixteen  years  in  hacardoue  ocGUpa- 
tfons  may  be  prohibited,  as  la  done  by  111. 
Laws    1003,   p.   IBT,   without   contravening 
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IN  ERROB  to  the  Supreme  Court  of  tW 
State  of  Illinois  to  review  a  judgnwat 
which  afflrmed  a  judgment  of  the  Superior 
Court  of  Cook  County,  In  that  sUto,  In 
favor  of  plaintiff  in  an  action  to  recoTsr 
damagea  for  personal  injuriea  euitained  by 
a  minor  illegally  employed.     Affirmed. 

See  aune  eaae  below,  Z60  IU.  303,  U  M. 
E.  204. 

The  facts  are  stated  in  the  opinion. 

Meaars.  Almon  W.  Bnlkley  and  OUlp 
E.  Mor«  submitted  the  eauae  for  pUtn- 
tiff  in  error: 


Mt  Vemon-Woodberry  Cotton  Duck  Co.  ¥. 
Frankfort  Marine  Acd.  ii,  P.  Q.  Ins.  Co. 
Ill  Md.  661,  134  Am.  St.  Rep.  eSS,  7S 
Atl.  106 ;  Bryant  v.  Skillman  Hardware  Co. 
70  N.  J.  L.  46,  6S  Atl.  23;  People  v.  Ewer, 
141  N.  Y.  129,  25  hJR.A.  794,  38  Am.  St. 
Bep.  788,  30  N.  E.  4;  People  v.  Taylor,  124 
App.  DiT.  434,  108  N.  Y.  Supp.  7D6,  r^ 
versed  on  other  grounds  in  192  N.  Y.  308, 
85  N.  E.  760;  New  York  v.  CheUea  Jute 
Mills,  43  Uise.  206,  68  N.  Y.  Supp.  10S5; 
BUmea  v.  Albion  Mfg.  Co.  147  N.  C.  650, 
17  L.RJ..(N.S.)  002,  61  S.  E.  625,  15 
Ann.  Caa.  470;  Leuahan  v.  Pittston  Coal 
Uin.  Co.  21S  Pa.  3n,  12  L.R.A.(N.8.) 
401,  ISO  Ant.  St.  Bep.  886,  07  AU.  042; 
Stehte  V.  Jaeger  Automatic  Mach.  Co.  220 
Pa.  017,  00  Atl.  1116,  14  Ann.  Caa.  122; 
CoUett  V.  Scott,  30  Pa.  Super.  Ct.  430. 

The  minimum  age  limit  upheld  by  tbese 
decisions  ranges  from  twelve  years  [  Stames 
T.  Albion  Mfg.  Co.  147  N.  C.  £6S,  IT  L.B.A. 
(N.8.)  002,  61  S.  B.  626,  16  Ann.  Cas.  470) 
to  sixteen  years  (People  v.  Taylor,  124 
App.  Div.  434,  lOS  N.  Y.  Supp.  796,  revereed 
on  other  grounds  in  192  N.  Y.  308,  Se  N. 
E.  700;  Collett  v.  Scott,  30  Pa.  Super.  Ct. 
430). 

lie  probibitioua  of  these  statutes  are 
usually  directed  against  certain  prescribed 
occupationa  or  employments ;  out  this 
classiflcation  baa  generally  been  regarded 
aa  a  reasonable  one,  which  does  not  render 
the  statute  invalid. 

Forbidding  the  emnloyment  of  children 
under  twelve  years  of  ase  in  factories  and 
manufacturing  establisoments  doea  not 
deny  the  eaual  protection  of  the  laws. 
Stames  r.  Albion  Mfg.  Co.  supra. 

Singling  out  manufacturing  or  meroan. 
tile  Mtablialimente,  mines,  quarries,  laun- 
dries, renovating  works,  bakeries,  or  print- 
ing cdfieea,  aa  is  done  by  an  Indiana  statute 
which  In  effect  prohlbita  the  employment  of 
peraona  in  sucb  occupations  if  under  four- 
teen years  ot  age,  and  their  employment 
for  mere  than  slx^  hours  in  any  one'  week 
if  more  than  sixteen  years  of  age,  does  not 
deny  tie  equal  protection  of  the  laws,  the 
classification  being  a  natural,  just,  and 
rraaonabla  one.  Inland  Steel  Co.  v.  Yedinak, 
S40 


172  Ind.  423,   139  Am.  St  Bep.  S89,  87 
N.  E.  220. 

The  enactment  of  a  statute  forbidding 
the  employment  of  children  under  tourteHi 
years  of  age  in  certein  enumerated  in- 
dustries (excluding  agricultural  or  domaa- 
tlc  industries  and  those  in  which  not  more 
than  9ve  persons  are  employed),  and  In 
certein  pieces,  including  employment  for 
work  and  labor  in  any  theateV,  concert 
Imll,  or  in  and  about  any  place  of  amuac- 
ment  where  intoxicating  liquor  Is  made 
or  sold,  does  not  abridge  privileges  or  iaa- 
munitiea,  or  deny  the  equal  protection  of 
tha  laws,  but  is  a  valid  and  constltutionftl 
exercise  of  tbe  legislative  power.  State 
V.  Bose,  126  La.  462;  26  L.RA.(N.S.)  SSI, 
61  So.  400.  The  court  said:  "In  the  enact- 
ment of  the  stetute  now  in  question  ttie 
legislature  had  the  power  to  discriminate 
between  occupations  by  classifying  some 
of  tbem  as  unsuited  to  the  proper  mejttal, 
moral,  or  physical  development  of  children 
of  tender  years.  In  such  a  matter  tha 
judgment  of  the  court  cannot  be  subatitat- 
ed  for  the  discretion  of  the  lawmaker,  lite 
act  might  have  been  deemed  arbitrary  and 
unreasonable  if  it  had  prohibited  the  em* 
ployment  of  children  in  all  kinds  of  oocB- 

A  statute  forbidding  the  employment  of 
children  under  the  age  ot  fourteen  yeaia 
in  mills  and  factories  except  canning  fae- 
tories  ia  not  invalid  under  U.  S.  Ctnwt, 
14th  Amend.,  as  based  upon  an  arbitrary 
or  unreasonable  classification.  Mt.  Vemo*- 
Woodberry  Cotton  Duck  Co.  v,  Frankfort 
Marine  Acci.  t  P.  G.  Ins.  Co.  Ill  Md. 
601,   134   Am.   St.   Bep.   636,   76   Atl.   lOS. 

Tlie  exception  in  favor  ot  child  lingan 
or  musicians  in  churches,  schools,  aad 
academies,  made  by  a  statute  probibitiBg 
the  employment  of  children  under  sixtasn 
years  ot  age  in  any  dangerous  or  immorml 
occupation  or  businesa,  or  tor  publie  •>- 
terUinment,  etc.,  does  not  render  the  Uw 
invalid  as  working  an  unfair  discrtminn- 
tion.     Re  Weber,  149  Csl.  392,  86  Fac.  8M. 

Forbidding  the  employment  of  any  child 

under  fourteen  years  ot  age  in  any  mereaii- 

tile   institution,  offlee,    lanndry,   manufke- 

Sli  V.  «. 
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STtISa£S  k  &tJRM  iiFQ.  CO.  v.  BEaUCHAUP. 


T  An.  A,  Eng.  Edc.  I^n,  !d  ed.  409; 
Etimsnn  v.  Kinnare,  IBO  111.  166,  S2  L.ILA. 
ta,  83  Am.  St.  Rep.  123,  SO  N.  E.  216. 

Tba  commoD'Inw  rule  ot  contributor;^  neg- 
Ufcoei  U  not  abolished  b;  child  Ubor  tt«t- 

Berdo*  t.  Tremont  A  S.  Mills,  20S  Mbm. 
m,  K  N.  E.  876,  Ann.  Cu.  1S12B,  79T) 
Beghold  T.  Auto  Bod;  Co.  149  Mich.  14, 
14  LJtA.(N.S.)  609,  112  N.  W.  691;  Brom- 
berg  T,  Bran*  Laundry  Co.  134  Iowa,  40,  111 
K.  W.  417,  13  Ann.  Caa.  33;  Braascb  t. 
Michigan  Stove  Co.  1G3  Mich.  S52,  20  1..^^. 
1K.8.)  600,  116  N.  W.  360;  Burke  t.  Big 
EiDdf  Coal  «  Cotie  Co.  6S  W.  Va.  421, 
n  8.  B.  992;  DarEam  r.  Koblmann,  123  La. 
m,  20LJLA.(N.S.)  881,  4S  So.  731;  Ualm 
T.  Brfaat  Paper  Co.  167  Mich.  660,  122  N. 


W.  267;  Erana  t.  American  Iron  &  TufM 
Co.  42  Fed.  619;  Leather*  r.  Blackwell  Dur- 
ham Tobacco  Co.  144  N.  0.  330,  9  LE.A. 
(N.S.}  34S,  67  S.  E.  11;  OmamenUl  Iron 
k  Wire  Co.  v.  Qreen,  lOB  Tenn.  166,  OS  B. 
W.  389;  Jacobion  v.  Merrill  t  R.  Mill  Co. 
107  Minn.  74,  22  L.RJk.fNi!.)  309,  11»  N. 
W.  610)  Kiikham  t.  Wheeler-Oigood  Co.  89 
Waah.  416,  81  Pac.  869,  18  Am.  Seg.  Bep. 
001,  4  Ann,  Caa.  632;  Nairn  t.  National 
BiacQit  Co.  120  Mo.  App.  147,  06  S.  VV. 
679;  Niekq>  t.  Btmider,  164  Ind.  189,  73 
N.  E.  117;  Normott  t.  Viiginia-Focahontaa 
Coal  Co.  OB  W.  Va.  406,  31  LJLA.(NjB.) 
604,  69  S.  E.  867;  Perrr  t.  Toier,  90  Mion. 
431,  101  Am.  St.  Rep.  410,  97  N.  W.  137; 
Fetera  v.  Qille  Mfg.  Co.  1S3  Mo.  App.  412, 
113   S.   ff.   706;   Queen  t.  Dajtoo   Coal  A 


lorj,  workshop,  restaurant,  hotel,  or  apart- 
ment house,  or  in  the  distribution  of  mer- 
thindiae  or  messages,  does  not  constitute 
U  nntair  discrimination  aKainit  the  par- 
ticular trades  mentioned.  And  tbe  further 
daoM  in  the  atatute,  that  no  child  under 
■iiteen  years  of  age  shall  work  at  any  gain- 
ful occupation  during  the  hours  that  the 
pnblie  schools  are  in  session,  unless  such 
ebild  can  read  English  at  sight  and  write 
dmple  English  sentences,  or  is  attending 
night  school,  is  a  reasonable  regulation  to 
prerent  thoee  baring  control  of  such  ehil. 
oitn  from  working  them  to  such  an  extent 
as  to  hinder  tbem  from  acquiring,  or  en- 
deaToring  to  acquire,  at  least  the  beginning 
of  an  education,  before  arriTing  at  the  age 
of  sixteen;  nor  is  a  provision  that  nothing 


enltoTal,  horticultural,  or  domestic  labor 
an  unreasonable  discriminatiou,  as  the  ohar- 
seter  of  the  exempted  labor  la  a  sulBcient 
reason  for  the  exemption.  Re  Spencer,  149 
CaL  396,  117  Am.  St.  Sep.  139,  86  Pao. 
SM,  g  Ann.  Caa.  1106. 

But  so  mneh  of  a  statute  making  It  nn- 
lawfnl  to  employ  any  minor  under  sixteen 
years  ot  age  inside  of  any  anthracite  coal 
mine,  or  to  employ  anv  minor  under  four- 
teen years  in  any  antnracite  eoal  breaker 
or  colliery,  oi  around  the  outside  workings 
of  any  anthracite  coal  mine,  aa  attempts  to 
divide  the  minors  who  had  reached  the  age 
prescribed  in  the  statute  into  two  classes, 
thoee  who  could  furnish  certain  certiQcates 
as  to  date  of  birth,  baptism,  etc.,  and  those 
who  could  not,  contravenes  the  equali^ 
elauae  ot  the  14th  Amendment  to  the  Fed- 
eral Constitution.  Collett  v,  Scott,  SO  Pa. 
Super.  Ct.  430. 

Exeepting  certain  counties  frwn  the  ch- 
elation ef  Md.  Laws  1902,  cban.  666,  pro- 
hibiting the  employment  ot  children  under 
tlie  a^  ot  fourteen  years  in  mills  and 
factonea,  does  not  render  the  statute  in- 
valid under  U.  B.  Const.,  14th  Amend.,  as 
Baking  an  unreasonable  or  arbitrary  elansl- 
leation.  Mt.  Vernon- Woodherry  Cotton 
DuA  Co.  T.  Frankfort  Marine  Acci  A  P. 
0.  int.  Ca  supra. 
II  L.ed. 


A  statute  forbidding  the  onployment  of 
children  under  twelve  years  of  age  in  facto- 
riea  or  manutaetnring  eatablishmenta  is  not 
void  because  it  fails  to  designate  the  kind 
of  labor  which  is  prohibited  to  children 
under  a  specified  age.  Btamea  v.  Albion 
Mfg.  Co.  147  N.  C.  666,  17  LJLA.(NA)  602, 
01  S.  E.  626,  IS  Ann.  Gas.  470. 

"It  cannot  be  said,  nor  do  we  understand 
counsel  .  .  .  aa  seriously  contending," 
said  the  court  Id  Ut.  Vemon-Woodbenr 
Cotton  Duck  Co.  v.  Frankfort  Marine  AccL 
ft  P.  Q.  Ins.  Co.  Ill  Md.  661,  184  Am.  St. 
Re;).  036,  76  AtL  106,  "Uiat  under  an  act 
entitled  'An  Act  to  R^ulate  the  Employ- 
ment of  Children,  Generally,'  the  empb^- 
ment  of  children  under  a  certain  age  may 
not  be  prohibited  as  m  part  ot  the  regula- 

A  construction  of  the  Illinois  act  ot  May 
16,  1903,  i  11,  as  giving  by  implication  a 
right  of  action  by  the  injured  cnitd  under 
sixteen,  employed  contrary  to  that  section, 
does  not  render  the  section  invalid  as  cre- 
ating a  liability  which  is  not  expressed  in 
the  title,  "An  Act  to  Regulate  the  Emplcy- 
ment  ot  Children  in  the  State  of  Illinois, 
and  to  Provide  tor  the  Enforcement  There- 
of." Beauchamp  v.  Sturges  &  B.  Hfg.  Co. 
250  111.  303,  96  N.  E.  204. 

But  an  amendment  to  a  child  labor  law 
raising  to  fourteen  years  the  minimum  a^e 
at  which  children  may  be  employed  in 
workshops,  mines,  mills,  and  factories,  la 
not  comprehended  by  the  title,  "An  Act 
to  Amend  Chapter  150  of  the  Acts  of  1893, 
Being  an  Act  Entitled,  'An  Act  to  Make 
It  Unlawful  to  Employ  a  Child  Less  Than 
Twelve  Years  ot  Age  in  Workshops,  Mines, 
Milts,  or  Factories  in  This  State?"  Jack- 
son v.  Weis  k  L.  Mtg,  Co.  124  Tenn.  421, 
137  8.  W.  767. 

On  the  constitutionality  of  child  labor 
laws  generally — see  note  to  Starnea  v.  Al- 
bion ]Htg.  Co.  17  L.R.A.(N.S.)   602. 

On  employment  in  vio^tion  of  statute  as 
aflecting  child's  action  for  negligence — see 
notes  to  Rolin  v.  E,  J.  Reynolds  Tobacco  Co. 
7  L.R.A. (N.S.I  335,  and  Fahey  v.  Jepheott, 
1  B.  R.  C.  620. 
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.  8UPRB1U  COUBT  OK  THE  UNITED  STATES. 


Ooi.  IMM, 


I.  Co.  tt  T«iiii.  ins,  SO  L.R^.  82,  4B  Am. 
St  Bep.  ns,  82  6.  W.  4S0i  Sbaron 
Winnebago  Furniture  Mfg.  Co.  141  Viiw. 
IBS,  124  H.  W.  2B9i  Rolin  v.  d.  J.  Rejuotda 
ToUecb  Co.  141  N.  C.  300,  T  LJIA.(N.S.) 
3SS,  n  S.  E.  sei,  S  Ann.  C«*.  638;  Bbberte 
*.  T»;lor,  31  Ont.  Bep.  10;  Smith  t.  Na- 
tional  Ctwl  t  I.  Co.  13B  K7.  071,  IIT  S.  W. 
280;  Sterling  t.  Unitm  Cftrbide  Co.  142 
Mich.  284,  lOS  N.  W.  TBS;  Syneuewski 
Schmidt,  1S3  Mich.  438,  110  ».  W.  HOT. 

Corporationa  arc  peraons  within  the  14tb 
Amendment. 

Duncan  *.  Misaouri,  162  U.  S.  377,  38 
L.  ed.  4SS,  14  Sup.  Ct.  Rep.  OTOi  Oulf,  C. 
t  8.  F.  R.  Co.  V.  Ellie.  16S  U.  S.  154,  41 
L.  ed.  SOT,  17  Sup.  Ct.  Rep.  266;  Haje 
Miaaouri,  120  U.  B.  08,  30  L.  ed.  676,  7 
Sup.  Ct.  Rep.  360;  Lowe  t.  KauMia,  163  U. 

B.  88,  41  L.  ed.  80,  10  Sup.  Ct  Rep.  103; 
MinneapoUa  A,  St  L.  R.  Co.  t.  Beckwith, 
129  V.  S.  2B,  32  L.  cd.  688,  0  &»p.  Ct.  Rep. 
207:  SanU  Clara  Couatj  v.  Southern  P. 
R.  Co.  118  U.  8.  394,  30  L.  ed.  116,  6  Snp. 
Ct  Rep.   1132. 

The  court  will  interfere  to  correct  errora 
of  atate  tribunala  if  the  law  ia  ftdmlniatered 
BO  aa  to  Tiolate  the  14tb  Amendment. 

Cbf  Lung  T.  Freeman,  02  U.  S.  275-279, 
83  L.  ed.  660-062;  Henderaon  t.  New  York 
(Henderson  v.  Wickham)  02  U.  S.  269-273, 
83  L.  ed.  643-640;  Neal  v.  Delaware,  103  U. 
S.  370,  26  L.  ed.  567;  Soon  Hing  v.  Crowley, 
113  U.  8.  703-710,  88  L.  ed.  1145-1I47,  6 
Sup.  Ct.  Rep.  730;  Williama  v.  MiBsiasippi, 
170  U.  6.  213,  42  L.  ed.  1012,  18  Sup.  Ct 
Rep.  S83;  Yick  Wo  t.  Hopkina,  116  U.  S. 
366-373,  30  L.  ed.  220-227,  6  Sup.  Ct.  Rep. 
1004. 

The  defendant  in  error,  Beauehamp,  ia  aa 
adult  not  a  child. 

Allen  V.  StaU,  7  Tex.  App.  296;  16  Am. 
A  Eng.  Ene.  Law,  2d  ed.  203,  206,  267; 
Bell  T.  SUte,  18  Tex.  App.  63,  51  Am.  Bep. 
283;  Black's  Law  Diet  "Child;"  Century 
Diet.  "Childhood;"  McGregor  t.  State,  4 
Tex.  App.  690;  Quattlebaum  v.  Triplett, 
60  Ark.  91,  61  S.  W.  162. 

There  ia  a  broad  diatinction  between  con- 
tributory negligence  and  aaaumption  ot  riek. 
The  doctrine  ol  ateumed  riak  1«  Iwaed  upon 
the  contract  of  employment;  that  of  eontrib- 
titory  o^ligence  ii  baaed  upon  th^  action 
or  nonaction  of  the  party  in  diar^ard  of 
personal  aafety. 

Berdos  v.  Tremont  ft  8.  Mltli,  209  Maaa. 
407,  as  N.  B.  876,  Ann.  Caa.  1012B,  707; 
Narramorc  v.  Cleveland,  C.  C.  ft  St  L.  R.  Co. 
48  L.RJi.  08,  87  C.  C.  A.  409,  90  Fed.  296; 
Clereland,  C.  C.  ft  St.  L.  R.  Co.  t.  Baker,  33 

C.  C.  A.  488,  03  U.  S.  App.  S63,  01  Fed. 
224;  Union  P.  R.  Co.  v.  O'Brien,  161  U.  S. 
461,  40  L.  ed.  706,  16  Sup.  Ct  Rep.  618. 

Tho  Jvdgment  ol  tk*  Ultatria  eourta  de- 


prirea  plaintiff  in  error  of  the  equal  pro- 
tection ol  the  laws. 

Chicago,  M.  ft  St  P.  R.  Co.  T.  WcaOr. 
47  L.R.A.{N.S.)  07,  102  U.  C.  A.  40,  178 
Fed.  610;  Connolly  t.  Union  Sewer  Pipe  On. 
164  U.  S.  64U,  40  L.  ed.  079,  22  Sup.  Ct 
Rep.  431;  Cotting  v.  Kansas  City  Sto^ 
Yarde  Co.  (Cotting  t.  Uodard]  183  U.  B. 
79,  46  L.  ed.  92,  22  tjup.  Ct.  R^.  SO; 
Cooley,  Const.  Lim.  3d  ed.  p.  391;  Onlf, 
C.  ft  S.  F.  R.  Co.  V.  Ellia,  166  U.  S.  ISO, 
41  L.  ed.  666, 17  Sup.  Ct  Rep.  256;  Miasonri 
P.  R.  Co.  T.  Tucker,  230  U.  8.  340,  67  L. 
ed.  1607,  33  Sup.  Ct.  Rep.  901;  Sontbem 
R.  Co.  V.  Qreene,  216  U.  B.  400,  64  L.  ed. 
636,  30  Sup.  Ct.  Rep.  287,  17  Ann.  C«s. 
1247. 

The  legislature  has  no  power  to  give  a 
civil   remedy    to   one  guilty   of   fraud   and 

Black,  Const.  Law,  2d  ed.  p.  373;  Mugler 
V.  Kansas,  123  U.  S.  023,  31  L.  ed.  20C, 
6  Sup.  Ct.  Rep.  273;  Story,  Const.  Bth  ed. 
S  1946)  Wilkinuon  v.  Leland,  2  Pet  «2T- 
667,  7  L.  ed.  642-553;  Windsor  v.  McVei^ 
03  U.  8.  274,  23  L.  ed.  914. 

Reading  into  the  statute  a  civil  remedy, 
and  abolisbing  common -law  defenses,  were 
legislative,  not  judicial,  acta,  and  transcend 
the  power  of  the  court. 

26  Am.  ft  Eng.  Enc.  Law,  8d  ed.  6tt7t 
Bate  Refrigerating  Co.  v.  Sulzberger,  107 
U.  B.  1,  39  L.  ed.  601,  16  Sup.  Ct.  Rep.  SOS; 
Re  FottB,  166  U.  S.  266,  41  L.  ed.  996,  17 
Sup.  Ct.  Rep.  620;  Doe  ei  dem.  Poor  v. 
Considiue,  0  Wall.  468,  18  L.  ed.  869;  Home 
Telepb.  ft  Teleg.  Co.  v.  Los  Angeles,  227  U. 
a  276,  57  L.  ed.  610,  33  Sup.  Ct  Rep.  31S; 
Scott  T.  McNeal,  154  U.  S.  34-46,  38  L. 
ed.  896-901,  14  Sup.  Ct  Rep.  1108;  8t 
Paul,  M.  ft  M.  R.  Co.  v.  Phelps,  137  U.  8. 
528,  34  L.  ed.  707,  11  Sup.  Ct  Rep.  108; 
StUTges  V.  Crowninshicld,  4  Wheat.  202,  4 
L.  ed.  650;  United  SUtes  v.  St  Anthonj 
R.  Co.  102  U.  8.  624,  48  L.  ed.  648.  24 
Sup.  Ct  Rep.  333;  United  SUtee  v.  Fiaher, 
8  Cranch,  368,  2  L.  ed.  304;  United  State* 
r.  Wiltbergcr,  6  Wheat  96,  6  L.  ed.  42; 
Windsor  v.  McVeigh,  93  U.  8.  274-288,  U 
L.  ed.  014-017. 

The  statute  as  held  and  enforced  ia  aot 
within  the  police  power. 

Chicago  V.  Gunning  Syttem,  214  IlL  088, 
70  LJLA.  230,  73  N.  E.  1036,  2  Ann.  Caa. 
802;  Collins  v.  New  Hampshire,  171  U.  8. 
30,  43  Lt  ed.  60,  18  Sup.  Ct  Bep.  70S;  lU 
Jacobs,  08  N.  Y.  08,  SO  Am.  Rep.  688; 
lAwtoQ  V.  Steele,  162  U.  8.  133-136,  8S 
L.  ed.  386-388,  14  Sup.  Ct  Bep.  4B»j 
MinnesoU  r.  Barber,  136  U.  S.  813-320.  84 
L.  ed.  46S-4G8,  3  Inters.  Com.  Rep.  186, 
10  Sup.  Ct  Rep.  802;  Mugler  v.  Kani«^ 
123  U.  S.  623-661,  31  L.  ed.  206-210,  8  Sap, 
Ot  Rep.  878|  Bnhatrat  t.  People.  18S  IlL 
181  v.  S, 


ttll 


8IUK0E8  t  BUEH  UFO.  CO.  r.  BEAUOHAUP. 


tu.ta 


]U,>tf  LJLA.    181,    7S  Am.   St.   Rep.   30, 

flS.K.  41,  12  Am.  Crim.  Rep.  463;  8Ut« 

(.  Cupire,   116  Md.   7,  80  Atl.  006;    Yiek 

Wor.Hopkiu,  118  U.  8.  366-370,  30  L.  ad. 

aa-tU,  a  Sap.  Ct.  Rep.  1004. 
Tha  maxim  "No  one  acquire*  a  right  of 

Ktioii  from  fala  own  wrong"  appliea  to  mi- 
ll Am.  ft   Eng.   Enc  Law,   2d   ed.   311; 

Bithun  *.  Turberille,  1  Swan,  437,  ST  Am. 

Dec  782;  Bigelow,  Eatoppel,  6t1i  ed.  p.  600; 

Cmunander  t.  Braill,  88  Miu.  GOS,  9  L.R.A. 

ins.)  1117,  41  So.  407;  Coleman  t.  Hlm- 

ndberger-HarriBon  I«nd  k  Lumber  Co.  lOS 

Ho,  4pp.  254,  70  S.  W.  981;   22  Cyc.  612, 

•InfinU;"  Ex  parte  Unity  Joint  Stock  Mut. 

Bkg.  Aho.  3  De  G.  a  J.  63,  27  L.  J.  Bankr. 

S.  S.  33,  4  Jur.  N.  8.  12S7,  6  Week.  Rep. 

UO;  Edgar  t.  Gertiaim,  —  Ky.  — ,  112  8. 

W.  831;   FergUMm  *.  Bobo,  S4  Miss.  ISl; 

Gill T.  Timmoni,  2  Rich.  Eq.  120;  Lawny  t. 

Cite,  57    L.RJI.    073,    note;    Mathewa    v. 

Cowu,  68  IlL  341;  Uunden  t.  Harris,  163 

Ho.  App.   062,    134   S.    W.    1070;    Face   v. 

Ci>ood,   33    Ey.   L.   Rep.   692,    110    S.   W. 

114;  Parker  v.  Elder,  11  Humph.  S40;  Ric« 
T.  fioyer,  108  Ind.  472,  68  Am.  Rep.  .63,  0 
N.  E.  420;  Sanger  v.  Hibbard,  2  lod.  Terr. 
647.63  8.  W.  330;  Vasae  v.  Smith,  0  Crancn, 
12B,  3  L.  ed.  207;  Wright  v.  Snowe,  2  De  Q. 
k  S.  321;  Vinson  T.-SUte,  124  Ga.  19,  62 
S.  E.  70;  Williamson  t.  Jones,  43  W.  Va. 
Ui.  38  LJtJl.  e04,  S4  Am.  St.  Rep.  8B1, 
27  S.  E.  410,  19  Mor.  Mln.  Rep.  19;  Wbit- 
tington  T.  Wright,  9  Qa.  29. 

Ibe  atatute  in  question  i*  a  penal  statute, 
to  be  itnrtly  construed. 

Budfield  V.  Bandfield,  117  Mich.  80,  40 
LJLA.  767,  72  Am.  St.  Rep.  650.  75  N.  W. 
287;  Field  T.  United  States,  09  C.  C.  A. 
608,  137  Fed.  0;  Huntington  t.  Attrill,  148 
D.  S.  067,  30  L.  ed.  1123,  13  Sup.  Ct.  Rep. 
224;  SarlU  T.  United  SUtee,  152  U.  B.  670- 
675,  38  L.  ed.  650-668,  14  Sup.  Ct.  Rep. 
T20;  The  Ben  R.  07  C.  C.  A.  290,  134 
Fed.  784;  United  SUtea  v.  Harris,  177  U. 

B.  306-310,  44  L.  ed.  780-782,  20  Sup.  Ct. 
Hep.  009;  United  SUtea  ■?.  Wittberger.  0 
Wheat  BO,  6  L.  ed.  42;  American  Car  A 
Foundry  Co.  t.  Armentraut,  214  111.  609, 
Tt  N.  E.  760;  Strafford  v.  Republic  Iron  A 
Steel  Co.  238  III.  S71,  20  L.R.A.(N.S.)  870, 
Its  Am.  St.  Rep.  129,  87  K.  E.  3S8;  IIUnoiB 

C.  R.  Co.  r.'O'Connw,  I8B  111.  504,  69  N. 
K  1098. 

Ur.  George  K.  OormMi  submitted  the 
cause  for  defendant  in  error.  Mr.  John  M. 
Pollock  was  on  the  brief. 

Hr.  Juitice  Hn^iM  deliTered  the  opin- 
loa  of  the  court: 

The  Sturgea  A  Bum  Manufacturing  Com- 
Fa°J  i*  >  oorporatioB  engaged  in  manu- 
ItL.  sd. 


facturing  tinware  and  other  metal  prod- 
nets.  It  employed  Arthur  Beauchamp,  the 
defendant  in  error,  who  waa  under  sixteen 
years  of  age,  aa  a  press  hand  to  operate  a 
punch  press  uaed  in  stamping  sheH  metaL 
Beauehamp  was  injured  in  operating  the 
press,  and  brought  an  action  through  his 
next  friend,  in  the  superior  court  of  Cocric 
county,  to  recover  the  damages  sustained, 
oounting  on  the  statute  of  Illinois,  passed 
in  1903  (Laws  of  1903,  p.  187,  Huid's 
SUt.  1009,  p.  1082),  which,  by  S  U.  pro- 
hibited the  employment  of  children  under 
tbe  age  of  sixteen  years  in  xarioua  hazaid- 
oua  occupations,  including  that  in  which 
the  injury  occurred.  The  trial  court,  re- 
fusing to  direct  a  verdict  for  the  defendant, 
instrueted  the  jury  that  if  the  plaintiff 
waa  In  fact  lesa  than  sixteen  years  old, 
and  when  injured  [3SB]  was  employed  by 
the  defendant  upon  a  stamping  machine,  tbe 
defendant  was  guil^  of  a  violation  ol  tht 
statute,  and  the  plaintiff  was  entitled  to 
recover.  A  verdict  waa  rendered  (or  the 
plaintiff,  and  judgment  thereon  waa  af- 
firmed by  the  supreme  court  of  the  state. 
260  111.  303,  06  N.  £.  204.     'i'he  case  comes 

Tbe  plaintiff  in  error  complains  of  ttie 
ruling  that  a  violation  of  the  statute  gives 
a  right  of  action  to  the  employee  in  case 
of  his  injury,  but  this  ia  a  question  of  atate 
law  with  which  we  arc  not  concerned. 

The  Federal  question  presented  is  wheth. 
er  tbe  statute,  as  construed  by  the  state 
court,  contraveaeB  the  14tb  Amendment. 
It  cannot  be  doubted  that  the  state  was 
entitled  to  prohibit  the  employment  ol  per- 
sons <4  tender  years  in  dangerous  occu- 
pations. Holden  v.  Hardy,  169  U.  8.  306, 
392,  396,  42  L.  ed.  780,  791,  792,  18  Sup. 
Ct.  Rep.  383;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  31,  40  L.  ed.  043,  651,  25 
Sup.  Ct.  Rep.  368,  3  Ann.  Ca«.  765;  Mul- 
ler  V.  Oregon,  208  U.  S.  412.  421,  62  L.  ed. 
651,  556,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  967;  Chicago,  B.  k  Q.  R.  Co.  v.  Mo- 
Guire,  219  U.  8.  649,  608,  669.  66  L.  ed. 
328.  338,  339,  31  Sap.  Ct.  Rep.  259.  It  U 
urged  that  the  plaintiff  in  error  waa  not 
permitted  to  defend  upon  the  ground  that 
it  acted  in  good  laith  relying  upon  the 
representation  made  by  Beauchamp  that  ha 
was  over  sixteen.  It  is  said  that,  being 
over  fourteen,  he  at  least  had  attained  the 
age  at  which  he  should  have  been  treated 
as  responsible  for  his  statements.  .  But,  aa 
it  was  competent  tar  the  state,  in  aecuring 
the  safety  of  the  young,  to  prohibit  aueh 
employment  altogether,  it  eould  select 
means  appri^riate  to  make  ila  prohibi- 
tion effective,  and  eould  compel  em- 
ployers, at  their  peril,  to  ascertain  whether 
those  they  employed  were  in  fact  nnder  the 
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■ge  apeeifled.    The  impoaitlon  of  absoIuU  Olalmi  —  Jarlsdlcilon  —  trMitf  atlpnU- 

requiremeuti  of  thU  sort  ia  »  funiliat  ex-  tlons. 

erciM   of    tb«  protective   power   of  goTcrn-  £•  A    claim    bued    esclnslTelj    npcn    the 

ment.     Reg.  t.  Prince,   L.   E.  8  C.  C.   161,  tranafer    of   aovereigntj    of    the   PhiliftpiM 

44  L.  J.  lbs.  Cm.  N.  8.  122,  32  L.  T.  N.  S.  I'l^ida  from   Spain   to  tha  United   SUtea, 

700,  24  Week.  Rep.  76,  IS   Cox  C.  C.  138,  "P?"."*    ^«?'y    "'"t   thereby,    under    tha 

1    i»    f,t™    T».n    1.  V. 1- -   m 1TJ  prmciplea  of  uiternatian«l  Uw,   ui  oblim- 

N.  y.  132,  M  N.  E.  067;  Stkta  t.  Kinlte^,  apon  the   United  State*,  ia  azcluded  from 

67  Conn.  ITS,  17  AtL  866;   Ulrieh  t.  Com.  the Juriadiction  of  the  court  of  claiina  bj 

6  Bnah,  400;  State  *.  Heck,  23  UinD.  64>i  U.  S.  Rev.  SUt.  |  1006,  U.  B.  Comp.  Stat. 

SUte    V.    HartSel,    24    Wia.    60;    State    v.  1901,  p.  730,  aa  being  one  grovinr  out  of, 

Toraui,  07  [826]  Vt.  312,  81  Atl.780;  Com.  or  dependent  upon,  treaty  ■tipulationa. 

V.  Oreen,  103  Mau.  108,  30  N.  B.  776;   8  '''i'^"''^^  "t'lsM!*^"''  "^-"^  '■■  ""■ 

Gree«l.    E».    |    21;    30   Am.    Hep.    017-020,  cufm.  -a^nat  United  8t.tea  -  im- 

note.     And  where,  aa  here,  auch  legislation  piled  contract. 

haa  reaM)nable  relaUon  to  a  purpoae  which  3.  ^  ^laim  againat  tlie  United  States  for 

the  atete  waa  entitled   to  effect,  it  ia  not  the  annual  aubsidy  provided  for  in  Spanlah 

open  to  conatitutlonal  objpction  aa  a  dep.  conceasianB  tor  the  construction  and  opera- 

rivation    of    liberty    or    property    without  tion  of  submariue  cablea  in  the  Philippine 

dna  proeeaa  of  law.     Shevlin -Carpenter  Co.  ^"Iftnde.  which    reste   not  eimply   upon   tht- 

».  Minneaoto,  218  U.  S.  57,  70,   64  L.   ed.  ■"C'*">0'>    of   the  United   States   to   aover- 

It  li  alio  contended  that  the  lUtute 
lenied  to  the  plaintiff  in  error  tbe  equal 
protection  of  the  lawa;  but  the  claseiflca-  Btatea  and  the  telegraph  company,  it  not 
tion  it  eatabliahed  was  clearly  within  the  one  arising  out  of  treaty  atipulationa,  ao 
I^ialative  power.  Heath  A;  M.  Mfg.  Co.  "  »*>  be  excluded  from  the  Jurisdiction  of 
T.  Worst,  207  U.  B.  338,  864,  52  L.  ed.  288,  *'';,^"S  ?'  ^^'""J'K  ^1„^-  ^*'-  ^*»'- 
243,  28  Sup.  Ot.  Rep.  114;  UuisviUe  ft  J  IWS.  U.  S.  Comp.  SUt.  1801,  p.  738.  but 
N.  E.  Co.  V.  Melton.  218  U.  S.  38,  64,  64  KoTt_On  direct  review  In  Federal  Su- 
I-  «a.  Ml,  828,  47  UR.A.{NA)  84,  30  preme  Court  of  judgmente  of  district  or 
Sup.  Ct.  Rep.  670;  Lindsley  ».  National  circuit  courta— see  notes  to  Gwin  v.  United 
Carbonic  Gas  Co.  220  U.  B.  01,  7B,  66  L.  Btatea,  46  L.  ed.  U.  S.  741,  and  B.  Altmaa 
ed.  360,  377,  31  Bup.  Ct.  Rep.  337,  Ann.  &  Co.  t.  United  States,  60  L.  ed.  U.  S. 
Caa.  IB12C,  100;  Mutual  Loan  Co.  \.  Mar-    ^^■ 

tell.  222  U.  S.  226.  230,  50  L.  ed.  175,  180,        °"  delegation  by  legislature  of  power  to 

«   8.,.    Ct    Hep.    :.,    A„,    C„.    1SI3B,    S-^^  ^^Z^a^tl  I  h"S 

*^?-  18  L.R.A.(N.S.)   713,  and  SUte  v.  Atlantic 

The  judgment  u  affirmed.  Coast  Line  R.  Co.  32  L.RJ.JN.S.)  049. 

On    unconstitutional    inequality    or    dia- 
^^^_  crimination  in  sUte  regulation  of  tolls  or 

rate* — see  note  to  Cotting  v.  Qodard,  40  I* 
ed.  U.  S.  B2. 
EASTERN   EXTENSION,   AUSTRATaASTA        On    sUte    r^uUtion    generally    of    tolb, 
&    CHINA    TELEGRAPH    OOMPANY,    rates,  and  prices— see  note  to  Winchester 
Llmitad,  Appt.,  k  L.  Tump.  Road  Co.  v.  Croxton,  33  Lit.A. 

T.  177. 

UNITED  STATES.  ^  elemenU  entering  into  determination 

of    reasonablenesa    of    railroad    rates    pre- 
scribed by  the  sUte  for  local   traRi.. — sea 
(See  S.  C.  Reporter's  ed.  320-335.)  note*  to  PennsylvanU  R.  Co.  t.  PhiUdel- 

phia    County,    16    l:b.A.(N.B.)     108,    and 
OUIma  -  JurUdlctlon  -  treatr  adpnU-    ^Ute  «  rel.  McCue  t.  Northern  P.  R.  Co. 

UttnM  ™  L.K.A.(N.B.I    1001. 

1.  Thi  broadening  of  the  general  Juris-  fj"  'f^"?'?!^'*  °'  "t"te  limiUtion  of 

diction  of  th,  court^of  ctaims,"made  by  tbe  ""'^"^  'r„"*rT™^„i^  ^  i    S'  f^■  r 

act  of  Mareh  8,  1887   (24  Stat,  at  L.  605,  ^t.  P.  R.  Co.  w.  Tompkins,  44  L.  ed.  U.  S. 

chap   359.  US.  Comp.  BUL  1801.  ip_T62),  «J-                    e«„.pti«,a  from  l«i.laUv. 

which  repealed  all  inoonsiatent  enactments,  ""    ."„    .   »™3i'"«™  "n™  imi»i»M.B 

did  not  <£troy  tha  ettebllahed  ueeptioo  ^  f^^;^'^.,^  *^';„i J  r  ti^l  flttZT^   r- 

forth  in  U.  8.  ^t.  SUt.  1 1086,  U.  S.  Comp.  *°„  ?^'ST-  ?**;?'*  CiUiens-  Street  R.  Co. 

SUt.  1901,  p.  788,  by  which  such  elaims  aa  *V"       11               .  ^  .           -    _ij        a 

grow  out  o^  or  a^  dependent  upon,  treaty  °;*,*"' ?!   ™    't'^'    *  ^   ^\^  i*"* 

.t;^,,uti..^.    ._   —utW^   f_»_%i.l   i,.ri.  P"rt   invalid — see  notca   to  Tituaville  Iron 

SS?™  .7ttJr„S                             '  »•'!■•  »■  KOTton.  Oil  Co.  1  l.R.A.  153, 

10  LJtJL  108. 
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ii  fnndcd  npoD  *ii  implied  contract  with 
llw  goTcrimuiDt,  within  tbe'  mcKning  of  the 
ut  <rf  Uueh  3,  1887,  deSDing  the  juriadic- 
tin  dI  Uut  court. 

[fa  iHhu  ak*e^  •«■  Clalma,  106-lZT,  tn  Dl- 
(M  lop.  a.  leoe.] 

[No.  41S.] 


APPEAL  from  the  Court  of  Claims  to  re- 
new the  diuniBa*]  upon  demurrer  of  a 
cUm  agkinat  the  United  State*.     Reversed 
ud  ronanded  for  further  proceedingi, 
Sa  nine  case  below,  48  Ct.  CI.  — . 
Tht  facta  are  itated  in  tbe  opinion. 
Ur.  Iioula    Haralikll    argued  the  cause 
ud  llled  a  brief  for  appellant; 

The  eonrt  of  claims  had  ample  jurisdic* 
ilM  orer  this  cause  under  tbe  provisions 
of  Uw  Tndcer  act  of  March  3,  1837. 

Tbe  Habano,  175  U.  S.  877,  44  L.  ed. 
m,  20  Sup.  Ct.  Rep.  290;  Hilton  t.  Guyut, 
lit  V.  8.  113,  163,  40  L.  ed.  OS,  108,  10 
Sap.  CL  Bep.  139;  Beapublica  t.  De  Long- 
champt,  1  Dall.  Ill,  I  L.  ed.  69;  Waters  v. 
Collot,  2  Dall,  247,  1  L.  ed.  367  j  Ware  ». 
HfHon,  3  Dall.  IBO,  228,  1  L.  ed.  668,  5B0i 
Sslamon  t.  United  States,  19  Wall.  17,  22 
L  ed.  46;  United  SUtes  r.  Russell,  13  Wall. 
623,  20  L.  ed.  474;  United  SUtes  v.  Jones, 
111  U.  S.  1,  33  L.  ed.  00,  9  Sup.  Ct.  Rep. 
M9;  United  States  v.  Drew,  131  U.  8.  21, 
33  L.  ed.  83,  B  Sup.  Ct.  Rep.  672;  Dooley  v. 
United  States,  182  U.  8.  229,  234,  45  L.  ed. 
1060,  1082,  21  Sup.  CL  Rep.  762;  United 
States  *.  Borcherling,  IBS  U.  5.  231,  46  L. 
sd.  888,  22  Sup.  Ct.  Rep.  607;  United  States 
1.  Weld,  127  U.  S.  61,  32  L.  ed.  62,  8  Sup. 
Ct  S^.  1000;  United  States  v.  Cornell 
S.  B.  Co.  202  U.  S.  184,  60  L.  ed.  067,  26 
Bnp.  CL  Rep.  648;  United  States  v.  Morgan, 
39  a  C.  A.  653,  9B  Fed.  670;  United  States 
*.  Palmer,  128  U.  8.  262,  32  L.  ed.  442,  9 
Sap.  CL  Rep.  104;  United  Stat«i  t.  Great 
fslU  Hfg.  Co.  112  U.  S.  646,  28  L.  ed.  846, 
6  Sup.  CL  Rep.  306 ;  United  States  t.  Smith, 
»4  U.  8.  214,  24  L.  ed.  116;  United  States 
T.  BoMwiek,  94  U.  S.  OS,  60,  24  L.  ed.  66, 
07;  Knote  v.  United  SUtes,  96  V.  8.  149, 
t4  L.  ed.  442. 

The  l^islation  relative  to  tlie  jnriidiction 
d  the  eourt  of  eiaimi  being  remedial  should 
rec«iTC  a  libera)  eonstrucUcm. 

Southern  P.  B.  Co.  t.  United  SUtes,  38 
red.  66. 

Th«  jurisdiction  of  a  court  does  not  de- 
pend upon  its  ultimate  decision  on  the  mer- 
its, but  solelj  on  tbe  qneati<Hi  aa  to  whether 
it  has  the  power  to  consider  the  case  for 
tba  purpose  of  deciding,  either  correctly  or 
Incarrectl;,  aa  to  the  marita. 


Euat  T.  Hunt,  72  N.  Y.  217.  88  Am.  Bep. 
129;  lliiDoU  C.  R.  Co.  r.  Adams,  160  U.  8. 
34,  46  L.  ed.  412,  21  Sup.  CL  Rep.  £G1; 
Rhode  Island  v.  Massachuaetta,  12  Pet.  667, 
718,  9  L.  ed.  1233,  1268;  Rjers  t.  MeAnle^, 
149  U.  S.  608,  628,  37  L.  ed.  S9t,  876,  13 
Sup.  Ct.  Rep.  906  j  United  Stotea  r.  Arredon- 
do,  6  PeL  691,  709,  8  L.  ed.  S4T,  694; 
Qrignon  t.  Aitor,  2  How.  819,  838,  11  L. 
ed.  233,  288;  The  Resolute,  108  U.  8.  437, 
439,  42  L.  ed.  633,  634,  18  Sup.  Ct.  Bep. 
112. 

If  Jurisdiction  otherwise  exists  there  la 
nothing  in  g  1066  of  the  United  States  Re- 
vised Statutes  (U.  8.  Oomp.  Stat.  1901,  p. 
739)   which  affects  such  Jurisdiction. 

A.  Even  though  that  section  had  not  been 
expreaalf  repealed  when  tbe  claim  was  ftled, 
tiie  Tucker  act,  then  in  force,  superseded  IL 
since  it  dealt  with  tbe  entire  subject  of  the 
jurisdiction  of  tbe  court  of  elaims,  and  em- 
braced new  provisions  plainly  showing  that 
it  was  Intended  as  a  substitute  for  the  form- 
er legislation  relating  to  the  jurisdiction  of 
that  court. 

United  SUtes  t.  Tynen,  11  Wall.  SB,  92, 
20  L.  ed.  163,  164;  Murddck  t.  Memphia, 
20  Wall  690,  617,  22  L.  ed.  420,  437;  United 
SUtes  T.  Claflin,  97  U.  S.  646,  24  L.  ed. 
1082;  King  V.  Cornell,  lOS  U.  S.  395,  396, 
27  L.  ed.  60,  1  Sup.  Ct.  Rep.  312;  Pana  t. 
Bowler,  107  U.  S.  629,  27  L.  ed.  424,  2 
Sup.  Ct.  Rep.  704;  Traoj  t.  Tufily,  134  U. 
S.  206,  223,  33  L.  ed.  879,  884,  10  Sup. 
CL  Rep.  627;  Fisk  t.  Henarie,  142  U.  8. 
469,  468,  35  L.  ed.  1079,  1082,  12  Sup.  CL 
Rep.  207;  District  of  Columbia  v.  Hutton, 
143  U.  S.  18,  27,  36  L.  ed.  60,  62,  12  Sup. 
Ct.  Rep.  369;  The  Habana,  175  U.  S.  677, 
44  L.  ed.  320,  20  Sup.  Ct.  Rep.  290;  United 
SUtes  r.  Rider,  163  U.  8.  132,  41  h.  ed. 
101,  16  Sup.  Ct.  Rep.  983;  United  SUtes  v. 
Hewecker,  164  U.  8.  46,  41  L.  ed.  346,  17 
Sup.  Ct.  Rep.  13;  Mitchell  v.  Brown,  1  El.  i 
El.  267,  28  L.  J.  Mag.  Cas.  N.  S.  63,  6  Jnr. 
N.  S.  707,  7  We^.  Rep.  BO;  Ex  parU  Baker, 
2  Hurlet.  A  N.  219,  26  L.  J.  Mag.  Cas.  N. 
8.  166,  3  Jur.  N.  8.  987,  5  Week.  Bep.  661; 
Parry  v.  Croydon  Commercial  Qaa  Co.  IB 
C.  B.  N.  8.  668,  10  Jut.  N.  S.  172,  9  L.  T.  N. 
8.  694,  12  Week.  Rep.  212;  Red  Rock  t. 
Henry,  106  U.  S.  696,  601,  27  L.  ed.  251, 2S3, 

I  Sup.  CL  Rep.  434;  Henderson's  Tobacco, 

II  Wall.  657,  20  L.  ed.  237;  Unit«d  SUtes 
V.  Auffmordt,  122  U.  8.  197,  30  L.  ed.  1182, 
7  Sup.  Ct.  Rep.  1182;  Norris  T.  Oroeker, 
13  How.  42B,  438,  14  L.  ed.  210,  213;  Hen- 
rietU  Min.  k  Mill  Co.  t.  Gardner,  173  U. 
B.  123,  128,  43  L.  ed.  637,  639,  1»  Sup.  CL 
Rep.  327. 

B.  But  assuming  that  g  1066  of  ths  Unit- 
ed SUtea  Revised  SUtutes  (U.  8.  Comp. 
8UL  1901,  p.  739)  had  not  been  repealed 
when  appellant's  claim  waa  filed,  tha  court 
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f4  claims  nercrtbeleea  had  jurisdiction,  be- 
esuM  the  right  sought  to  be  enforced  did  ' 
not  grow  out  of,  nor  wu  it  dependent  on, , 
mny  trestf  atipulation  entered  into  with  m 
foreign  nation. 

United  States  t.  Weld,  127  U.  S.  61,  32 
L.  ed.  62,  B  Sup.  Ct.  Bep.  1000. 

Under  the  doctrine*  of  international  law, 
as  well  as  upon  common  law  and  equitable 
principle*,  all  of  which  are  appiicabie  here 
(The  Habana,  170  V.  S.  677,  44  L.  ed.  320, 
SO  Sup.  Ct.  Rep.  260),  under  the  termi  of 
the  l^ieker  act,  the  claimant  has  made  out 
a  cause  of  action,  since  the  appellee,  by 
demurring  to  th«  qneatiou,  has  admitted 
the  allegations. 

Schoellkapf  T.  CoaUworth,  166  N.  Y.  17, 
SB  N.  E.  710. 

On  the  acquisition  by  the  United  StaU* 
of  sovereignty  over  the  Philippine  lalanda, 
the  claimant's  private  rights  of  property 
were  in  no  manner  affected  by  the  change 
of  sovereignty,  and  the  rights  vested  in  it, 
both  contractual  and  otherwise,  and  execu- 
tory as  well  as  executed,  remained  enforce- 
able in  accordance  with  the  principles  of 
international  Ifw. 

Mutual  Assur.  Soc.  t.  Watta,  1  Wheat. 
279,  4  L.  ed.  91;  United  BUtes  v.  Feruhe- 
man,  7  Pet.  el,  8  L.  ed.  604;  Snow,  Inter- 
national Law,  p.  21 ;  United  States  v.  Clarke, 
S  Pet.  43S,  8  L.  ed.  1001;  Delauua  v.  United 
SUtea,  9  Pet.  117,  9  L.  ed.  71;  Mitchel  v. 
United  SUtes,  9  Pet.  711,  9  L.  ed.  itSS; 
Strother  v.  Lucaa,  12  Pet.  410,  412,  B  L. 
ed.  1137,  1138;  LeiUnadorfer  v.  Webb,  20 
How.  17S,  III  L.  ed.  891;  United  States  v. 
Moreno.  1  Wall.  400,  17  L.  ed.  633;  PeralU 
v.  United  SUtes,  3  Wall.  434,  IB  L.  ed. 
221)  Towneend  v.  Oreeley,  S  Wall.  326,  18 
L.  ed.  S47;  United  States  v.  Roaeliua,  16 
How.  36,  14  L.  ed.  690;  Dent  v.  Emmeger, 
14  Wall.  308,  20  L.  ed.  833;  Ceaana  v.  Unit- 
ed SUtea,  169  U.  S.  186,  42  L.  ed.  710,  16 
Sup.  Ct.  Rep.  304;  Soulard  v.  United  SUtes, 
4  Pet.  611,  7  L.  ed.  938;  2  Halleck,  InUr- 
national  Law,  3d  Eng.  ed.  493;  Hall,  Inter- 
national Law,  97. 

Under  the  esUbliahed  doctrinea  ot  inter- 
national law,  where  a  part  of  tbe  territory 
of  one  nation  ia  annexed  by  cession  or  other- 
wise to  the  territory  ot  another,  the  latter, 
by  the  act  of  annexation,  become*  bound  to 
fulfil  all  the  obligations  which  pertained  to 
the  former  in  respect  of  the  Urrit--)ry 
acquired  and  th«  property  therein.  It  prac- 
tically inherlU  Uie  righU  and  obligations 
ot  tbe  ceding  sUte. 

Weatlake,  International  Law,  p.  09;  Mar- 
tens, International  Law,  pp.  368,  369 ;  Field, 
International  Code,  |  S3;  1  Fiore,  Kew 
Treaty  of  International  Law,  g  366,  p.  313: 
Herahey,  "Succeaaion  of  BUtea,"  AmerWn 
Journal  of  Intamatloul  Iaw,  1911,  pp.  294, 


296;  Flore,  Int«rnaUonal  Law  Codified, 
g  162;  Bentwich,  Priv.  Prop,  in  War,  pp.  70, 
72;  Hall,  International  law,  6th  ed.  p.  99; 
Wheaton,  International  Law,  4th  ed.  p.  4U; 
2  Baker's  Halleck,  International  Law,  1878 
ed.  p.  604;  1  Calvo,  Droit  International,  4th 
ed.  p.  428;  4  Calvo,  Droit  lAterDational,  p. 
404;  HeSter,  Droit  International  de  I'Uu- 
rope,  4th  ed.  pp.  eZ,  64;  Huber,  Die  Staatea- 
Bucceaaion,  g  217;  Phlllimore,  International 
Law,  3d  ed.  pp.  204,  210,  211;  Snow,  Inter- 
national Law,  p.  22. 

This  case  must  be  treated  precisely  a*  It 
would  be  if  the  queations  now  pre*ent«d 
had  arisen  as  between  private  individuals. 

People  V.  BUpbena,  71  N.  Y.  619;  Rhode 
Island  V.  MassachusetU,  12  Pet.  737,  738, 
9  L.  ed.  1266,  1266. 

Under  general  principles  of  juTiaprudence 
the  facU  set  forth  in  the  petition  create 
an  obligation  on  the  part  of  tlie  appellee  to 
the  appellant  to  pay  the  subsidy  provided 
for  in  the  concession  bo  long  as  it  shall  con- 
tinue to  avail  itself  of  the  general  and 
special  righta  and  privileges  which  have 
accrued  to  it  under  the  terma  of  the  con- 
Stewart  V.  Long  Island  R.  Co.  102  N.  Y. 
607,  66  Am.  Rep.  844,  8  S.  E.  200;  Walton 
V.  Stafford,  14  App.  Dlv.  312,  43  N.  Y.  Supp. 
1049;  Cameron  v.  Naah,  41  App.  Div.  032, 
68  N.  Y.  Supp.  643;  Frank  v.  New  York, 
L.  E.  t  W.  R.  Co.  122  N.  Y.  107,  26  N.  K. 
332;  Pollard  v.  Shaatfer,  1  DalJ.  210.  1  L. 
ed.  104;  Probat  V.  Rochester  Steam  Laundry 
Co.  171  N.  Y.  68B,  64  N.  E.  604i.GreeDleaf 
V.  Allen,  127  Mass.  248;  Fenoell  v.  Qnffey, 
166  Pa.  38,  20  Atl.  786;  Wall  t.  BInda, 
4  Gray,  256,  64  Am.  Dee.  64;  Burnett 
V.  Lvnch,  6  Bam.  ft  C.  689,  8  Dowl.  A 
R.  368,  4  L.  J.  K.  B.  274,  29  Revised 
Bep.  343;  Astor  v.  Lent,  fl  Bosw.  612; 
Schoellkopf  v.  CoaUworth,  66  App.  Dlv. 
331,  66  N.  Y.  Supp.  979,  affirmed  in  16« 
N.  Y.  77,  69  N.  E.  710;  People  v.  BUpb- 
ens,  71  N.  Y.  62T;  Masson  v.  Bovet,  1  Denio, 
69,  43  Am.  Dec.  661;  Vemol  t.  Yemol,  83 
N.  Y.  4Bi  Mills  V.  Hoffman,  92  N.  Y.  190j 
Btird  V.  New  York,  66  N.  Y.  689;  Cobb  y. 
Hatfield,  46  N.  Y.  936;  United  Sttktes  t. 
Ruasell,  13  Wall.  623.  20  L.  ed.  474;  Hollis- 
Ur  V.  Benedict  &  B.  Mfg.  Co.  113  U.  8.  6«, 
28  L.  ed.  901,  B  Sup.  Ct.  Bep.  717;  United 
SUtes  V.  Palmer,  128  U.  S.  262,  82  L.  ed. 
442,  9  Sup.  Ct.  Rep.  104;  Coleman  v.  United 
SUtes,  162  U.  S.  99,  88  L.  ed.  369,  14  Sup. 
Ct  Rep.  478;  Cavalier!,  "Doctrine  of  Sue- 
cession  of  a  SUte,"  Piaa,  1910,  p.  185. 

AsaiaUnt  Attorney  General  Tbompaon 
argued  the  cause,  and,  with  Mr.  Willli.m 
F.  Norris,  filed  a  brief  for  appellee: 

The  court  of  claims  ha*  no  jurlsdlcUon 
of  claims  where  the  United  SUte*  la  not  a 
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4irtct  partj  or  primarily  liable,  or  of  claimi 
•giinft  other  goTemmeutB  whicU  the  L'uiUd 
EUta  bjul  aaaumed  by  treaty. 
Si  parte  Atocha  (Ex  parte  United  State*) 
II  Wall.  43B,  !1  L.  ed.  606;  Great  WMtem 
III.  Co.  T.  United  SUtei,  112  U.  S.  1B3,  28 
Ltd.  687,  6  Sup.  Ct.  Bep.  103. 

Joriadiction  wher«  there  ia  a  treatf  in- 
volved la  conferred  hj  special  act,  and  the 
utlwrlt7  of  the  court  to  hear  and  determine 
thi  itipulationi  of  the  treaty  la  limited  and 
eoatrolled  by  the  provisions  of  the  act  grant- 
ing iuch  joriadiction;  in  queationa  growing 
got  of  a  treaty  we  shall  give  reapect  to  the 
Mfflmon  law,  but  not  be  goveraed  by  it; 
n  (ball  be  influenced  by  the  laws  and  de- 
dCfs  of  individual  state*  regulating  inter- 
Utional  conduct,'  auch  aa  the  decisions  of 
iatemational  tribunals,  the  judgmeata  of 
priie  cotirta,  etc 

United  StatM  t.  Kingale^,  12  Pet.  4TB, 
U4,  e  L.  ed.  lies,  1166;  Thirty  Hogaheada 
o(  Sugar  T.  Boyle,  9  Cranch,  191-19B,  3  L. 
(d.  701-703;  1  Hoore,  International  Iaw 
Hi',  p.  2,  1  2. 

V.  B.  Rev.  Stat  g  1066,  U.  8.  Comp.  SUt. 
1»1,  p.  739,  U  special  legislation ;  the  Tuck- 
er act  la  general  l^islation;  the  latter, 
bting  subsequent  to  the  former,  doea  not  re- 
peal S  1060. 

Bodgere  v.  United  SUtes,  189  U.  S.  83,  46 
L  ed.  816,  22  Sup.  Ct.  Bep.  S82;  United 
SUtei  V.  HattbeWB,  173  U.  S.  388,  43  L-  ed. 
740,  IS  Bup.  Ct.  Rep.  413;  United  States 
f.  Healey,  160  tJ.  8.  147,  40  L.  ed.  373,  16 
Snp.  Ct.  Rep.  247;  South  Carolina  t.  Btoll, 
17  WalL  431,  21  L.  ed.  06* ;  Hagone  v.  King, 
t  C.  a  A.  303,  1  U.  a  App.  267,  61  Fed. 
»26. 

The  treaty  being  silent  about  the  asaum- 
Ing  of  the  t^ligation,  defendant  is  not 
bound  to  pay  the  same  under  the  laws  of 
nationa  or  international  law. 

1  Uore,  International  Law  SUg.  pp.  2, 
402;  Thirty  Hogthcada  of  Sugar  t.  Boyle, 
9  Crauch,  191,  198,  3  L.  ed.  701,  703. 

Spain  waa  a  military  monarchy;  the  peo- 
ple <rf  the  Philippine  lalanda  were  not  rep- 
Ksented  in  the  making  of  the  contract,  nor 
was  their  consent  aaked  or  given. 
1  Moore,  International  Law  Dig.  p.  402. 
The  contract  was  a  personal  one  between 
Spain  and  appellant  tor  the  general  benefit 
of  Spain. 

People  T.  Stephens,  71  N.  T.  649;  Ball, 
International  Law,  4th  ed.  p.  90. 

Ur.  Justice  Hushes  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  tha  judgment  of 
ths  court  of  eUima  which  dismiased,  upon 
demurrer,  the  petition  of  the  claimant  for 
tk*  want  of  juriadiction.    48  Ct.  CL  — . 

The  petition  averred  that  tha  oUimant, 


a  British  corporation,  secured  from  the 
government  of  Spain,  in  the  year  1679,  a 
conceaaioD  for  the  conatructioD  and  opera- 
tion of  a  submarine  tel^rnph  cable  be- 
tween the  island  of  Luzon  and  Hong  Kong, 
with  an  esclusivs  privilege  for  forty  years, 
under  which  it  maintained  a  cable  from 
Hong  Kong  to  Bolinao;  and  that  in  18B7, 
the  government  of  Spain  granted  a  further 
concession  for  three  submarine  telegraph 
cables  to  provide  oommuni cation  between 
the  islands  of  Luiou,  Panay,  Negroa,  and 
Zebu,  in  the  Philippine  archipelago.  Among 
the  conditions  of  the  last-mentioned  grant, 
a  copy  ol  which  is  annexed  to  the  petition 
and  made  a  part  of  it,  are  the  following: 

[328]  "Article  9.  The  conceaaionaire  un- 
dertakes to  worli,  at  his  own  expense  and 
risk,  the  cables  of  this  concession  for  a  peri- 
od of  twenty  years,  the  said  term  to  begin 
from  the  date  of  the  taking  over  of  the 
cables  and  their  adjuncts  in  perfect  work- 
ing order. 

"Article  10.  The  concessionaire  shall  en- 
joy an  annual  subsidy  of  £4,500  (four 
thousand,  five  hundred  pounds  sterling) , 
payable  monthly  in  twelve  instalments, 
during  the  whole  term  of  the  working  of 
the  cables,  tha  said  payments  being  made 
at  Manila  by  the  chief  treasury  office  of 
those  islands." 

"Article  10.  The  company  holding  tlw 
concession  shall  pay  the  state  the  10  per 
cent,  which  tax,  in  its  application  to  cablft- 
grams,  is  fixed  after  firat  deducting  the 
amount  of  the  expensea  for  the  maintenance 
of  tha  stations,  calculated  at  £6,000  (six 
thousand  pounds  sterling)  per  annum,  the 
said  expenses  not  to  exceed  the  amount 
specified. 

"Article  17.  It  shall  be  obligatory  to 
transmit  oQlcial  despatches,  which  iihall  en- 
joy precedence,  at  half  the  rates  charged 
tor  those  of  a  private   character.     .     .     ■" 

In  March,  1B08,  the  claimant  obtained 
an  additional  concession  from  the  govern- 
ment of  Spain  for  a  submarine  telegraph 
cable  between  Hong  Kong  and  Manila, 
which  waa  completed  in  the  following 
month. 

It  waa  further  alleged  thdt  the  claimant 
bad  "actually  fulfilled"  and  eontinued  "to 
fulfil"  all  of  the  conditions  of  the  conces- 
sions,  and  "to  perform  ail  of  the  duties 
imposed  upon  it"  by  their  terma.  Alter 
setting  forth  the  msicing  of  the  treaty  of 
Paris  [30  SUt.  at  L.  1764],  and  the  ces- 
sion thereby  to  the  United  States  of  the 
Philippine  Islands  [31  SUt.  at  L.  1942], 
the  petition  eontinued: 

"Thereupon  the  United  SUte*  of  Ameri- 
ca entered  into  the  occupancy  of  said 
Philippine  Islauds,  and  proceeded  to  excf- 
'  ciae  Boverdgntj  over  said  islanda  and  of 
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Um  Inhftbitanta  tl)er«of,  knd  to  aomme 
juriidiction  And  control  [329]  over  bU  prop- 
erty Knd  proper^  right*  in  And  upon  xaid 
Philippine  lalanda,  including  the  Mvenl 
Unci  of  mibmArine  ■  cable  and  telegiBiph 
Und  UnM  eatabliabed,  constructed,  >nd  op- 
erated bf  the  eUimuit,  and  availed  itwU 
of  all  of  the  bme&ta  and  advantages  there- 
of, uaing  the  laid  linea  of  caUe  and  tele- 
graph for  ita  governmental  and  other  pnr- 
poie^  which  it  haa  eontinued  to  do  ever 
■inee  and  atiU  continues  to  do,  and  it  faaa 
become  in  all  respect*  the  mcceseor  of  th^ 
government  of  Spain  to  all  righta,  privi- 
lege*, and  advantage*  conferred  npon  and 
■ecnred  and  reaervcd  to  the  government  of 
Spain   under   the   term*   of   the   aforeaaid 


"By  reason  of  the  premiaes  the  United 
State*  of  America  a**umed  all  of  the  ob- 
ligation* and  the  performance  of  all  the 
condition*  accepted  by  the  government  of 
Spain  and  agreed  to  b;  it,  according  to  the 
term*  of  the  aforesaid  concession*  .  .  . 
and  of  each  of  them,  and  agreed  with  the 
claimant  to  perform  the  covenant*  and 
agreement*,  and  to  fulfil  the  conditions,  set 
forth  in  said  several  concessions,  and  ac- 
cepted and  agreed  to  t^  the  government  of 
Spain. 

-'The  United  States  of  America  has 
failed  to  perform  said  agreement*  and  to 
fulfil  the  said  condition*,  in  that  it  ha* 
failed  and  refu*ed  to  paj  to  the  claimant 
the  annual  *ubsid7  of  £4,500  *terling,  as 
required  bj  the  tens*  of  article  10  of  the 
atoreeaid  couce**ion  .  .  .  tor  the  year* 
1B06,  1900,  IWT,  1008,  and  1009,  and  for 
each  of  said  feara,  and  bj  reason  of  such 
failure  and  refusal  to  pa;  it  has  become 
indebted  to  the  claimsnt  in  the  sum  of 
£4,600  sterling  for  each  of  said  years,  with 
interest  on  each  of  said  annual  instal- 
ments at  ths  rate  of  0  per  cent  per  annum 
from  the  Slst  day  of  December  of  the  year 
in  which  the  same  became  payable." 

And  judgment  wa*  demanded  according- 
ly for  the  *um  of  (109,402.00,  with  intereat 
as  sUted. 

The  government  demurred  to  the  peti- 
tion, *a*erting-(l]  [330]  that  it  did  BOt  set 
forth  tact*  *ulScicut  to  con*tituts  a  cause 
of  action  against  the  United  States,  and 
(S)  that  it  did  not  disclose  a  cause  of 
action  within  the  jurisdiction  of  the  court. 

Upon  hearing,  the  court  held  that  it  wa* 
without  jDri*dietion,  and  it  wa*  upon  thi* 
ground  that  ths  petition  wa*  dismissed. 
48  Ct.  CI.  —  . 

The  act  of  February  24,  ISSS  (10  Stat 
at  L.  012,  chap.  122),  creating  ths  court 
of  claims,  provided  that  it  should  hear  and 
determine  all  claims  "founded  upon  any 
law  of  Congrea*,  or  upon  *jgr  reflation  ot 


an  executive  department,  or  upon  any  torn- 
tract,  express  or  implied,  with  the  govern- 
ment of  the  United  BUtes,"  and  also  all 
claim*  which  might  be  "referred  to  *aid 
court  by  either  hou*e  of  Congress."  It 
required  the  court  to  report  to  Ctmgresa 
the  cases  upon  which  it  had  finally  acted, 
stating  the  material  fact*  found  with  its 
opinion,  and  to  prepare  *uch  bills  as  would 
be  appropriate,  if  enacted,  to  carry  it*  de- 
ei*ions  into  effecL  Important  amendment* 
were  m*de  by  the  act  of  March  3,  I8S3 
(12  SUt.  at  L.  766,  chap.  02),  which  gave 
jurisdiction  of  set-off*  and  counterclaims, 
authorised  appeals  to  the  Supreme  Court, 
and  provided  for  payment  of  final  judg- 
ment* out  of  any  general  appropriaticoi 
made  by  law  for  the  satisfaction  of  private 
claims.t  But  at  the  same  time  Congress 
was  careful  to  exclude  from  the  jurisdie- 
tion  of  the  court  such  claim*  aa  arose  out 
of  treaty  sUpulation*.  (U.  |  «,  12  SUt 
at  L.  TB7,  chap.  92,  V.  8.  Comp.  Stat 
laoi,  p.  730.)  A*  was  said  in  Ex  parte 
Atocha  (Ex  parte  United  SUtes)  17  WalL 
439,  444,  21  L.  ed.  690,  6S8:  "All  the  cases 
of  which  the  court  could  lubsequently  take 
cognizance,  by  cither  the  original  or 
amendatory  act,  were  case*  arising  out  at 
contracts  or  traDsactions  between  the  gov- 
ernment or  it*  officer*  and  claimants. 
.  .  .  Those  acts  have  since  then  applied 
only  to  claims  made  directly  against  [331] 
the  United  States,  and  for  the  payment  of 
which  they  were  primarily  liable,  it  liable 
at  all,  and  not  to  claim*  against  othM' 
government*,  the  payment  of  which  the 
United  State*  had  assumed  or  might  as- 
sume by  treaty," 

The  provisions  of  the  act  of  196S,  as 
amended,  relating  to  juriadiction,  were 
placed  in  t  1060  of  the  Revised  Statute* 
(U.  S.  Comp.  Stat  1901,  p.  734),  and  |  t 
of  the  act  of  180S  becam*  |  1006  of  the 
revieion  (U.  a  Comp.  SUt.  1001,  p.  730), 
aa  follow*: 

"Sec.  106B.  The  jurisdiction  (4  the  said 
court  *hall  not  extend  to  any  claim  against 
the  government  not  pending  therein  on 
December  one,  dghteen  hundred  and  aiity- 
two,  growing  out  of  or  dependent  mi  any 
treaty  etipulation  entered  into  with  foreign 
nations    or    with   the    Indian    tribe*." 

By  the  act  of  March  3,  1SB7  (24  Stat 
at  L.  GOS,  chap.  3EV,  U.  S.  Comp.  Btat 
1001,  p.  752),  the  genera]  juriediction  ct 
the  court  theretofore  defined  by  |  1069 
(D.  S.  Comp.  SUt  lOOl,  p.  TU)  was 
broadened,  and  it  wa*  thus  provided: 

'That    the    court    of    claims    shall    have 

tcf.  Act  of  March  17,  1866,  14  SUt.  at  L. 
0,  chap.  19;  United  SUtes  v.  Alire,  6  Wall. 
(78,  670,  18  L.  ed.  947,  M8. 
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fnitdietioii  to  hear  uid  determiiM  the  f«l- 
lowiBg  lutterB. 

"First.  All  clainu  founded  upon  the 
OtDltitlition  of  the  United  State*  or  mu; 
En  of  CongresE,  except  for  pensiona,  or 
npon  anr  i^iilation  of  an  Executive  De- 
ftrtfficnt,  or  upon  an;  contract,  eipreaaed 
or  Implied,  with  the  goTeromeut  of  the 
United  Stat«a,  or  for  dainagea  liquidated 
guliqnidated,  in  eaaea  not  sounding  in  tort, 
h  mpect  erf  which  clainu  the  part; 
■ould  be  entitled  to  redreea  against 
the  United  States,  either  in  a  court 
•1  Uw,  equit;,  or  admiraltj  if  the 
United  States  were  auablc:  Provided, 
hnrtver,  That  nothing  in  thii  section  shall 
ba  eoDstrued  as  giving  to  either  of  the 
ecnrts  bervin  mentioned,  jurisdiction  ti 
licac  and  determine  claims  growing  out  o 
lit  late  Civil  War,  and  cominanl;  knowi 
U  "war  claims,'  or  to  hear  and  determine 
•Iber  elaima,  which  have  heretofore  been 
njeeted,  or  reported  on  adversely  by  any 
eoart,  department,  or  commission  author- 
iied  to    hear    and    determine   the   aame. 

[332]  "Second.  All  Mt-offs,  counter- 
clunu,  claims  for  damages,  whether  liqui- 
dated or  unliquidated,  oi  other  demands 
Thatsoerer  on  the  part  of  tlie  government 
of  the  United  States  againat  any  clainuuit 
sgainst  the  government  in  said  court." 

The  statuU  of  18ST  repealed  all  fncon- 
dstent  enactments.  The  question  whether 
I  1066  (U.  S.  Comp.  SUt  ISOI,  p.  736} 
was  thne  repealed  has  been  raised,  hut  not 
decided.  United  States  t.  Weld,  127  U.  S. 
El,  67,  SE  L.  ed.  62,  66,  8  Sup.  Ct.  Rep. 
lOOO;  Juragua  Iron  Co.  t.  United  States, 
tli  V.  B.  807,  310,  63  L.  ed.  520,  EZ6,  29 
8np.  Ct.  Rep.  386.  Both  tbe  provisions 
above  quoted  and  those  of  |  106B  |U.  S. 
Camp.  Stat.  1901,  p.  739)  are  incorporated 
ia  tlia  Judicial  Code,  ||  146,  1G3  [36  SUt 
St  L.  1136,  1138,  chap.  231,  U.  S.  Comp. 
Btat.  Supp.  1911,  pp.  198,  201].  It  is 
argued  that  tbe  act  of  188?  was  intended 
to  provide  •  complete  Kheme  for  the  be- 
itowal  of  jurisdiction  over  all  claims 
againat  the  government,  save  those  therein 
expressly  excepted,  and  that,  hence,  it  must 
be  regarded  as  a  substitute  for  the  provi- 
sions of  the  Revised  Statutes,  including  | 
lOea  (U.  S.  Comp.  SUt.  IWl,  p.  739), 
which  should  therefore  be  deemed  to  be 
repealed  (United  SUtes  *.  Tynen,  11  Wall. 
88,  92,  20  L.  ed.  163,  IMi  The  Habana,  176 
0.  8.  677,  684,  686,  44  L.  ed.  320,  322,  323, 
20  Sup.  Ct  Rep.  EBO).  We  cannot  aeeede  to 
Ibis  view.  The  question  la  one  of  legis- 
Uivs  intent  (United  SUtea  r.  Claflin,  97 
C.  S.  646,  eSl,  24  L.  ed.  lOSE,  1084).  The 
■eetloa  dealt  with  »  spaelal  elasa  of  eases. 
Tbw«  is  DO  caaential  repngnaney  between 
the  broadcBiiv  of  tha  f«Mr»l  provisions  «• 

■aii.««. 


to  jurisdiction  and  the  maintenance  of  the 
limiUtion  as  to  elaima  based  upon  treaties, 
and.  In  considering  the  scope  and  manifest 
purpose  of  the  later  act  in  relation  to 
claims  arising  out  of  transactions  between 
the  government,  or  iU  officers  and  claim- 
ants, we  And  no  warrant  for  concluding 
that,  in  enlarging  the  Jtirlsdictian  previous- 
ly conferred  by  g  1069  (U.  S.  Comp.  SUt. 
1901,  p.  734),  it  waa  tha  intention  of 
Congress  to  effect  such  a  complete  substi- 
tution as  would  destroy  the  established  ex- 
ception set  forth  iu  |  1000  (U.  B.  Comp. 
SUL  ISOl,  p.  739).  So  far,  then,  aa  the 
petition  may  be  viewed  aa  one  seeking  to 
assert  a  claim  growing  out  of  the  trea^ 
with  Spain,  we  are  of  the  opinion  that  it 
was  not  within  the  jurisdiction  ol  the  eourt 
of  claims. 

[333]  It  is  InsUted,  however,  that  tbt 
claim  should  not  be  treated  aa  one  depend- 
ent upon  a  treaty  stipuletion  (United  SUtes 
r.  Weld,  127  U.  S.  SI,  S7,  32  L.  ed.  62,  6S, 
8  Sup.  Ct.  Rep.  1000);  tiiat  tbe  treaty 
merely  serves  to  confer  upon  the  United 
SUtes  the  title  to  the  Philippine  Islands 
(30  SUt.  at  L.  17G4;  31  SUt.  at  L.  1B42)  ; 
and  that  the  claim  is  based  upon  oonsider- 
ations  of  iutoraational  law.  It  is  pointed 
out  that  it  was  sUted  In  the  protocol  that 
an  article  proposed  for  the  assumption  of 
eontracU  which  had  been  entered  into  by 
the  Spanish  government  was  rejected  1^  the 
American  commissioners,  while  it  waa  also 
set  forth  that  It  might  be  assumed  that  the 
United  SUtea  would  deal  justly  and 
equiUbly  in  respect  of  contraeU  that  were 
binding  under  the  prindplea  «l  internation- 
al law  [Sen.  Doe.  No.  62,  66th  Cong.  3d 
.  pp.  240,  241 ) .  But,  it  tbe  claim  of 
the  appellant  were  deemed  to  rest  exclnaive- 
ly  upon  the  transfer  of  sovereignty,  upon 
the  theory  that  thereby,  under  the  princi- 
ples of  international  law,  an  obligation  in 
its  favor  was  imposed  upon  the  United 
States,  tbe  claim  would  still.  In  our  judg- 
ment, be  excluded  by  the  aUtute  from  the 
consideration  of  the  court  below.  The 
worda  "treaty  stipulation"  should  not 
be  so  narrowly  Interpreted  aa  to  permit  the 
exercise  of  jurisdiction  where  the  claim 
arises  Bolely  out  of  the  treaty  cession. 
Whether  the  liabiUty  aaaerted  is  said  to 
result  from  an  express  provision  of  as- 
sumption ctmUined  in  a  treaty,  or  is  sought 

b«  enforced  as  a  ncoessary  eonsequenee 
of  the  eessloD  made  by  a  treaty,  it  is  equal- 
ly within  the  policy  and  q>irit  of  the  sUt- 
ute;  and  the  letter  of  the  sUtnte  should 
not  be  otherwise  construed.  It  la  iU  evident 
purpose  that  the  ohligationB  of  the  United 
SUtes,  directly  resulting  from  a  treafy, 
should  not  be  determined  bj  the  eourt  of 
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But  the  petition  baa  another  upect.  The 
grant  to  the  appellant,  a>  already  itated, 
provided  in  article  16  (or  a  payment  of  a 
tax  Dt  10  per  cent,  and,  under  article  17, 
For.  precedence  and  half  rate*  in  the  trani- 
miHion  of  ofHcial  [384}  deapatchea.  It  is 
argued  by  the  appellant  tbat  the  fact  that 
the  United  Statea  "has  received  and  ii  re- 
cciring  the  apecial  tax"  and  "the  precedence 
and  half  rate*  apeciflcd"  must  be  regarded 
aa  admitted;  and  it  ii  urged  that  under 
the  general  principle*  of  jurisprudence  the 
facta  (ct  forth  in  the  petition  import 
obligation  on  the  part  of  the  United  States 
to  the  appellant  to  pay  the  subsidy  pro- 
vided for  in  the  conceaaion  ao  long  aa  the 
United  Statea  aball  continue  to  avail  itaeK 
of  the  rights  and  privities  which  have 
accrued  to  it  under  the  terms  of  the  eon- 

If  the  petition  can  be  fairly  said  to  pre- 
sent the  claim  that  the  United  States,  not 
aimply  by  virtue  of  succeaaion  to  sover- 
eignty under  the  treaty  of  ceaaion,  but 
til  rough  its  subsequent  transactions  with 
the  appellant,  and  by  contract  to  be  im- 
plied from  auch  transactions,  has  become 
indebted  to  the  appellant,  we  think  that 
the  claim,  as  thus  limited,  would  be  within 
the  juriadiction  of  the  court  below  under 
the  act  ol  1887.  It  ia  true  that  the  aver- 
ments ol  the  petition  lack  deflnitenea*.  It 
is  not  speeiflcally  alleged  that  the  United 
States  has  received  the  tax  or  enjoyed  the 
beneSt  of  the  half  rates,  nor  is  it  preeiaely 
atated  what  transaction*  have  been  had 
between  the  goremment  and  the  appellant. 
But  the  petition  all^ea  that  the  United 
States,  since  It  entered  into  the  occupancy 
of  the  Islands,  has  "availed  itself  of  alt 
the  benefits  and  advantages"  of  the  sub- 
marine cable  and  telegraph  linea  established 
by  the  appellant,  "using  the  said  linea  of 
cable  and  telegraph  for  ita  governmental 
and  other  parposea,  which  it  has  continued 
to  do  ever  since  and  still  continue*  to  do," 
and  that  "it  has  become  in  all  reapeeta  the 
Bucceaaor  of  the  government  of  Spain  to 
all  righta,  privilegca,  and  advantage*  eon. 
(erred  upon  and  secured  and  reserved  to 
the  government  of  Spain  under  tlie  terms 
of  tbe  aforesaid  concession."  These  general 
allegations  are  not  altogether  inappoaite 
with  respect  to  a  claim  baaed  upon  an  Im- 
plied contract  outside  of  the  treaty  Itaelf, 
[935]  and  the  claimant  should  not  be  da- 
llied the  ri^t  to  have  Ita  claim,  thus  eon- 
iidercd,  adjudicated.  In  this  view,  tbe  pe- 
tition would  ba  ansoeptible  of  amendment, 
and  its  aufflcien^,  in  law  and  faet,  eoaU 
be  beard  and  determined. 

We  ezpreaa  uo  opinion  upon  the  merita 
of  the  claim,  in  tbis  aspect,  aa  they  are  not 
befora  vm,  tli*  eouit  balov  lutTing  dielinad 


to  take  jurisdiction.  But  aa  w*  think 
there  was  juriadiction  to  pass  npon  tlia 
claim  under  tlie  limitations  above  stated, 
the  judgment  will  be  reversed  and  the  caiiaa 
remanded,  with  instructions  to  the  conrt 
below  to  take  further  proceedings  in  MM- 
formity  with  this  opinion. 
It  is  so  ordered. 


JOANNA  LITTLE,  PUT.  in  Err, 

J.  J.  WILLIAMB  et  al. 

(See  S.  C.  Reporter's  ed.  335-341.) 

Error   to  state   court  ^  questions   r»- 
Tietvable  —  local  practice. 

1.  A  ruling  of  the  highest  state  conrt  a* 
to  the  proper  interpretation  of  a  stipnla* 
tion  between  counarl,  made  for  the  purpose 
of  avoiding  the  production  of  other  evidence 
upon  the  subject,  that  certain  tovruabipa, 
including  a  lake  aa  meandered  on  tbe  aur- 
veyor'a  map,  were  Hated  by  the  Secretary 
of  the  Interior  aa  swamp  landa,  and'  pat- 
ented to  the  state  under  the  swamp  land 
act  of  September  28,  IS50  (9  SUt.  at  L. 
S19,  chap.  84),  is  not  open  to  review  in  tbe 
Federal  Supreme  Court  on  writ  of  error  to 
the  state  court. 

[For  other  eaaea,  wa  Appeal  and  Error,  2209- 

2^26.  in  DlB«at  Sup.  Ct  IBOS.J 
Pabllo  lands  —  Bwamp  and  OTCrlloweil 

land  —  paaslni:  of  title. 

2.  Prior  to  identidmtion  the  state  ae- 
quired  only  an  inclioate  title  to  swamp  and 
overflowed  lands  under  the  swamp  land 
act  of  September  29,  1660,  altliough  ttic 
terms  of  tile  Ist  section  of  that  act  denote 
a  present  grant  to  the  state  of  the  swamp 
and  oversowed  landa  "made  unfit  thereby 
for  cultivation."  since  the  2d  aectioD  laya 
upon  the  Secretary  of  the  Interior  the  duty 
of  identifying  and  listing  the  lands  coming 
within  the  terms  of  the  grant,  and  of  caus- 
ing patents  therefor  to  be  issued  to  the 
state  "at  tbe  request  of"  ita  governor,  and 
then  declares  "and  on  that  patent,  the  fee 
simple  to  said  lands  shall  vest  in  tbe  said 
state,"  subject  to  tbe  disposal  of  its  Icgis- 

[For  other  caaes.  see  PcbUc  Lands,  I.  e,  4,  In 

DltMt  Bail.  Ct.  1008.] 
Public  lands  —  awamp  and  OTcrflawed 

lands  —  eitlnrnlahlns  luclioate  title. 

3.  The  inchoate  title  of  the  aUt«  of  A.'- 
kansaa  to  unidentiHed  swamp  and  overflowed 
landa  under  tbe  awamp  land  act  of  Septem. 
ber  26,  1860,  waa  extinguished  by  a  compro- 
mise and  settlement  between  the  state  and 

NoTZ. — On  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note  to 
Missouri  ex  reL  Hill  v.  Dockerr,  89  LJLA. 
671. 

On  error  to  state  oonrt  ia  caaea  inmlvliig 
land  titlew— see  note  to  CConor  t.  Ttxaa, 
M  U  ed.  U.  &  1120. 
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lb  Onitcd  States,  ipproTcd  by  the  (Uta 
Icribtore  in  Ark.  Lawi  I8B7,  p.  SB,  and 
^  CongTCM  in  the  act  of  April  29,  18SB 
{K  Stat,  at  L.  367,  cbap.  289),  bj  vhich 
tto  Mate  accepted  the  land*  theretofore 
sUented,  approved,  or  confirmed  to  it  un- 
der the  Bwamp  land  act  at  the  tuU  meaiure 
•f  lasd*  due  to  it  thereunder,  and  lelin. 
mithed  to  the  United  States  all  other 
dMitDB  or  demanda,  adjusted  or  unadjusted, 
gnwing  out  of  that  act. 
IPor  Mber  csks,  see  PobUc  Lands,  I.  e,  4.  In 

Dl(cat  Sup.  Ct  1908.] 
Pnbllc  lands  —  ■wamp  and  overflowed 
lands  —  conTeyancc)  by  leyee  district. 
4.  A  leTce  district  to  which  had  paiscd 
tkc  sUte's  inchoaU  title  to  unidentillcd 
twsnip  and  overflowed  lands  under  the 
fwamp  land  act  of  September  28,  1B50,  be- 
ing a  mere  political  subdivision  created  b; 
the  state,  and  invested  under  Ark.  Laws 
18S3,  pp.  24,  119,  with  authority  to  con- 
struct and  maintain  levees  to  protect  lands 
within  its  limits  from  verllow  bj  the  waters 
«t  the  Mississippi  river,  and  to  levj  and 
eollect  taJca  and  take  other  measures  to 
that  end,  was  bound  by  the  subsequent  ac- 
timi  at  the  state  in  accepting  the  lands 
theretofore  patented,  approved,  or  con- 
flnned  to  the  state  under  the  swamp  land 
act  aa  the  full  measure  of  lands  due  to  it 
thereunder,  and  relinquishing  to  the  United 
Stales  all  other  claims  or  demands,  adjust- 
ed or  unadjusted,  growing  out  of  that  act, 
ud  tlie  levee  district  could  not  thereafter 
iarest  its  grantee  with  a  title  which  it  no 
longer  possessed. 

(ror  other  cases,  sre  Public  [•Snds,  I,  C,  4,  In 
Dlfest  Sup-  Ct.  1D08.] 

[No.  8.] 


IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  decree 
which  affirmed  a  decree  of  the  Cbancei; 
Conrt  of  Mississippi  Countj,  in  that  state, 


n  a  suit  to  quiet 
I  Ark.  37,  113  S.  W. 


dismissing  the  complai 
title.      Affirmed. 
Bee  same  case  below,  f 


The  facts  are  stated  in  the  opinion. 

Mr.  Henrr  Craft  submitted  the  cause 
tor  plaintiff  in  error: 

Bwamp  land  passed  to  the  states  under 
the  swamp  land  grant,  though  not  laid  off 


Hardin  v.  Jordan,  140  U.  8.  STl,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  B08,  B3S;  Indiana  v. 
Milk,  11  Bias.  197,  11  Fed.  394;  Heath  v. 
WslkM,  138  U..B.  084,  34  L.  ed.  1068,  11 
Sop.  Ct.  Rep.  380;  McDade  v.  Bossier  Levee 
Board,  lOB  La.  02C,  33  So.  S29-,  People  v. 
Wantr,  IID  Mich.  228,  74  N.  W.  706. 

Aa  ideatiflcation  of  swamp  land  was  all 
tttt  was  needed,  and  where  surveys  and 
plsts  show  tlwt  a  given  area  was  swamp 


land  or  a  shallow  lake  that  could  be  ra- 
claimed,  it  has  a  sufficient  identifleatlcD, 
whether  crossed  by  section  lines  or  not. 

Covington  v.  Berry,  76  Ark.  464,  88  8.  W. 
lOOE  1  Kean  v.  Calumet  Canal  &  Improv.  Co. 
190  U.  8.  462,  480,  47  L.  ed.  1134,  1137,  ?3 
Sup.  Ct.  Rep,  851. 

I  grant  that  the  role  has  been  generally 
established  that  a  meander  line  is  not  a 
boundary,  and  that  the  title  find  rights  of  a 
grantee  of  fractional  sections  abutting  the 
meander  line  will  be  so  extended  as  to  in- 
clude any  small  strip  of  land,  or  any  body 
of  land  inconsiderable  in  comparison  with 
the  original  grant,  which  may  lie  between 
the  meander  line  and  the  body  of  water. 

But  where  the  established  facta  plainly 
show  that  a  mistake  was  made  in  the  sur- 
vey, such  as  the  assumption  by  the  surveyor 
that  another  body  of  water  was  the  body  of 
water  which  he  meandered,  and  it  appears 
that  the  unsurvejed  land  lying  between  the 
meandered  line  and  the  body  of  water  in- 
tended to  be  meandered  la  many  times 
greater  in  extent  than  the  fractional  sec- 
tions abutting  the  meandered  line,  then  in 
such  event,  and  under  such  circumstances, 
an  exception  to  the  general  rule  is  estab- 
lished, and  the  meander  line  vrill  be  treated 
as  a  boundaiy  line. 

Home  V.  Smith,  1S9  U.  8.  40,  40  L.  ed. 
68,  15  Sup.  Ct.  Rep.  988. 

Another  well-established  exception  to  the 
general  rule  that  official  plats  and  surveys 
are  concliisive,  and  that  meander  lines  are 
not  lines  of  boundary,  arises  when  the  facta 
show  that  that  there  never  was  a  lake  or 
stream  such  aa  the  surveyor*  undertook  to 
meander,  or  if  there  was  any  lake  or  stream, 
its  actual  location  waa  auch  that  it  would 
not  be  reached  by  extending  the  line*  of  the 
sections  which  had  been  platted  and  sur- 
veyed as  fractional  sections  on  the  mean- 
dered  line. 

French-Glenn  Live  Stock  Co.  T.  Springer, 
186  U.  S.  47,  46  L.  ed.  800,  22  Sup.  Ct.  Rep. 
S63. 

The  effect  of  the  statute  was  to  devolve 
upon  the  Secretary  of  the  Interior  the  duty, 
and  confer  upon  him  the  power,  of  determin- 
ing what  lands  were  awamp  and  overliovred 
lands,  and  to  make  bis  office  the  tribunal 
whose  decisions  were  to  be  controlling.  And 
except  in  esses  where  he  fail*  or- refuse*  to 
act,  his  jurisdiction  1*  exclusive. 

Smith  V.  Hollis,  4B  Ark.  17;  Morgan  t. 
Hannibal  &  St.  J.  R.  Co.  63  Mo.  129; 
Stephenson  v.  Stephenson,  71  Mo.  127;  Car- 
roll T.  United  States,  83  C.  C.  A.  246,  164 
Fed.  42G ;  Ogden  v.  Buckley,  116  Iowa,  SS3, 
89  N.  W.  1116. 

How  can  defendants  be  heard  to  asaert 
that  there  woa  a  lake  in  front  of  their  frae- 
tiomal  sectloDst    If  th«r«  was  none,  then  the 
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oue  of  frcDch-Qleiui  Lire  Stock  Co.  *. 
Springer,  suprK,  is  coDclusive  of  the  questioa 
of  tbeir  liparUu  rlghte,  and  lisei  the  meftn- 
dercd  line  as  a  bouiidM~  "ne.  The  line  be- 
ing a  boundarj,  under  um  rule  am  itoited  in 
Uome  V.  Smith,  supra,  nothing  puised  bj 
riparian  right  from  the  governmeiit  to  the 
state,  nor  from  state  to  ita  Tcudees,  but  this 
in  no  vBj  interfered  with  the  title  passing 
to  the  state,  i^^ider  the  swamp  land  act,  and 
the  patettta  for  the  townships. 

What  riparian  rights  were  acquired  h; 
defendants  as  the  vendee*  of  the  state  wiien 
thej  acquired  the  fractional  sections  is  a 
question  of  local  law. 

Barney  r.  Eeokulc,  04  U.  S.  324,  328,  24 
L.  ed.  224,  227 ;  Hardin  v.  Shedd,  ISO  U.  S. 
608,  47  L.  ed.  1I5S,  23  Sup.  Ct.  Rep.  eflG; 
Wbitaker  t.  McBride,  1S7  U.  S.  610,  49  L. 
ed.  867,  26  Sup.  Ct  Rep.  S30;  MitcheU  t. 
Smale,  140  U.  S.  400,  3S  L.  ed.  442,  11  Sup. 
Ct.  Rep.  810,  840. 

No  auditor,  governor,  or  land  commia- 
sioner  ever  undertook  to  sell  any  of  the  so- 
called  lake  beds.  They  were  not  admeas- 
ured, and  these  offlcials  had  power  to  sell 
only  by  the  public  Hurreyg  and  by  the  acre. 

State  V.  Portsmouth  Sav.  Bank,  106  Ind. 
436,  7  N.  E.  378. 

As  we  have  seen,  the  question  of  whether 
or  not  there  existed  any  lake  when  the  state 
conveyed  was  not  a  question  to  be  con<>id- 
cred.  If  the  state,  and  all  persons,  would 
have  been  bound  by  the  official  survey  and 
plat,  even  that  was  out  of  the  way,  because 
the  lAnd  Department,  which  had  had  the 
survey  and  plat  made,  had  already  deter- 
mined that  its  showing  was  erroneous  in  so 
far  as  it  showed  a  lake,  and  the  Secretary 
of  the  Interior  bad  pronounced  the  so-called 
lake  bed  to  be  swamp  land.  This  finding 
was  conclusive. 

Western  ft  H.  Invest  Co.  v.  Farmers'  ft  T. 
Nat.  Bank,  36  Or.  208,  67  Fac  912. 

The  supreme  court  of  Arkansas  has  itself 
in  effect  overruled  its  opinion  in  this  cause 
In  a  well-considered  opinion  delivered  by 
Hr.  Justice  Kirby  in  1011,  in  Chapman  ft  D. 
Lumber  Co.  *.  St.  Francis  Levee  Dist.  100 
Ark.  94,  139  S.  W.  625. 

No  appearance  for  defendants  In  error. 

Solicitor  Qeneral  Davis  as  amicus  ouria. 

Mr.  Justice  Tan  Dcvanter  delivered  the 
opinion  of  the  court: 

Tills  was  a  suit  to  qnlet  the  title  to 
about  1,200  acrea  of  land  in  Mississippi 
eonnty,  in  the  state  of  Arkansas,  lying 
within  the  meander  line  of  what  was  rep- 
resented on  the  plats  of  the  United  States 
survey  as  Walker's  lake.  The  plaintiff 
claimed  title  through  (a)  the  act  of  Con- 
gieas  of  September  28,  1860    (B  Stat,  at 


L.  619,  chap.  84),  granting  swamp  and 
overflowed  lands  to  the  state;  (b)  an  act 
of  the  state  legislature  in  18S3  (Lawa 
Ark.  1S93,  p.  172 J,  granting  to  the  St. 
Francis  Levee  District  "all  the  lands  of 
this  state"  lying  within  that  district  j  and 
(e)  a  deed  of  March  11,  1903,  from  the 
levee  district  to  the  plaintiff.  The  defend- 
ants, in  addition  to  denying  the  plaintiff's 
title,  asserted  title  in  themselves,  in  virtue 
of  their  ownership,  under  swamp-land  pat- 
ents from  the  United  States  to  the  state, 
and  from  the  state  to  their  grantors,  of 
fractional  sections  abutting  on  the  mea.n' 
der  line  of  the  lake.  After  a  trial,  the 
chancery  court  of  the  county  entc-red  a 
decree  dismissing  the  complaint  on  the 
merita,  and  the  decree  was  affirmed  by  tlic 
supreme  court  of  the  state.  88  Ark.  37, 
113  S.  W.  340. 

[33T]  The  material  facts,  due  regard  be- 
ing had  for  the  findings  of  the  suprome 
court,  are  these:  The  lands  in  the  vicinity  of 
Walker's  lake  were  surveyed,  in  1847,  into 
two  fractional  townships,  made  so  by  mean- 
dering, and  excluding  what  the  surveyor  des- 
ignated as  the  lake;  but  the  meander  line, 
instead  of  approximately  following  the 
margin  of  the  actual  lake,  a  small,  non- 
navigable  body  of  water,  was  run  about  a 
mile  distant  therefrom,  along  a  slash  or 
slough  which  the  surveyor  protubly  mis- 
took for  the  outer  portion  of  the  lake. 
The  land  in  oontroversy,  although  then  wet 
and  swampy,  as  were  also  the  lands  out- 
side tbe  meander  line,  was  not  part  of  the 
bed  of  the  lake,  but  lay  between  its  bauk, 
which  was  well  defined,  and  the  meander 
line.  After  the  enactment  of  the  swamp- 
land act,  the  surveyed  lands  in  the  two 
townsliips  were  listed  by  the  Secretary  of 
the  Interior  as  swamp  lands,  and  were 
patented  to  the  state  under  that  act,  and 
tlie  fractional  sections  abutting  on  the 
meander  line  and  opposite  the  land  in  con- 
troversy were  then  patented  by  the  state 
to  tbe  defendants'  grantors.  The  unaur- 
veyed  land  withiu  the  meander  line  waa 
never  selected  by  the  state,  or  listed  by 
the  Secretary  of  the  Interior,  as  swamp  or 
overflowed  land;  nor  was  it  ever  patented 
to  the  state. 

As  part  of  a  compromise  and  settlement 
between  the  state  and  the  United  States, 
n^otiated  in  1895,  and  approved  by  the 
state  legislature  in  1897,  and  by  Cangr«sa 
in  18S6,  tbe  state,  subject  to  certain  excep- 
tions not  here  material,  accepted  the  lands 
theretofore  patented,  approved,  or  con- 
firmed to  it  under  the  swamp-land  act  a« 
the  full  measure  of  lands  due  to  it  there- 
under, and  relinquished  to  the  United 
States  alt  other  claims  or  demands,  ad- 
justed or  unadjusted,  growing  out  of  that 
.-,  Ml  V.  S. 
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td.  Senate  Report  No.  7S,  64th  Cong. 
WStu.;  LawB  Ark.  1897,  p.  88;  30  8Ut. 
■t  L  3S7,  chap.  229. 

Id  dupoaing  of  the  case,  the  supreme 
CDort  of  the  itete,  after  observing  that  the 
pUiitiff  must  recover,  if  [SS8]  at  alt,  upon 
tiie  itrength  of  her  own  title,  and  not  upon 
the  weakness  of  that  of  her  adrerBaries, 
held  (a]  that,  aa  the  land  in  controversy 
had  not  been  selected,  listed,  or  patented 
u  snamp  or  overflowed  land  under  the 
nramp-land  act,  the  title  tliereto  remained 
in  the  Unitod  States,  unlets  it  had  passed 
lo  the  state  as  A  riparian  owner  in  virtue 
of  the  patents  for  the  adjoining  fractional 
MctioDi;  (b)  that  if  the  title  had  so 
passed  to  the  state,  it  in  like  manner  had 
paised  thence  with  those  sections  to  the 
defendants'  grantors  prior  to  the  grant  of 
1S93  to  tiie  levee  district;  and  (c)  that 
in  view  of  the  state's  relinquishment  under 
tlie  compromise  and  settlement  of  1895, 
Um  plaintiff,  as  a  subsequent  vendee  of  the 
district,  was  not  in  a  position  to  question 
the  riparian  rights  asserted  bj  the  de- 
lendaata. 

In  the  chancery  court  it  waa  stipulated 
ij  counsel,  for  the  purpose  of  avoiding  the 
production  of  other  evidence  upon  the  sub- 
ject, that  "the  tonnsliips  including  Walk- 
er's lake,  as  ineandored  on  the  map,"  were 
listed  bj  the  Secretary  of  the  Interior  aa 
iwamp  lands,  and  patented  to  the  state 
under  the  swamp-land  act,  and  one  of  the 
controverted  questions  in  the  supreme 
(ourt  waa  whetlier  this  stipulation,  rightly 
ialerpreted,  meant  that  the  listing  and  pat- 
enting embraced  all  the  lands  which  would 
kave  been  within  the  two  townships  if  the 
township  and  subdivisional  lines  had  been 
extended  over  the  area  represented  on  the 
plat  aa  the  lake,  or  only  the  surveyed 
lands;  that  is,  those  lying  without  the 
Bcander  line.  The  court,  having  recourse 
t»  the  plate  of  the  survey  as  produced  in 
evidence  (which  represented  the  townships 
as  fractional  by  reason  of  the  exclusion  of 
the  meandered  area  from  the  survey},  as 
tlw  to  the  government's  well-known  prac- 
tice of  patenting  lands  according  to  the 
kgal  BubdiviBJons  shown  upon  the  plata, 
held  that  the  stipnlation  should  be  taken 
ss  referring  to  the  fractional  towiisbipB, 
ud  not  to  the  unsurveyed  lands  within 
the  meander  line;  and  in  [38B]  that  con- 
nection it  was  said:  "It  is  evident  that  the 
parties  meant  only  the  surveyed  lands  ap- 
pearing on  the  plat,  leaving  all  questions 
u  to  the  character  of  the  uneurveyed  ter- 
ritory and  title  thereto  open  to  further 
proof  and  adjudication."  This  is  assigned 
ss  error;  but  as  no  Federal  question  was 
inrolved,  but  only  the  proper  interpreta- 
tion of  a  stipulation  ol  counsel,  the  ruling 
M  Led. 


is  not  open  to  review  by  this  court.  It 
is  not  KB  it  the  patents  bad  been  in  evi- 
dence, and  the  queetion  had  been  one  of 
their  interpretation  or  legal  Import.  See 
French-Glenn  Live  Stock  Co.  v.  Springer, 
ISd  U.  S.  47,  54,  40  L.  ed.  800,  803,  22 
Sup.  Ct.  Rep.  503. 

In  view  of  the  finding  that  the  land  in 
controversy  was  never  patented  to  the 
state,  it  wilt  be  perceived  tbst  a  pivotal 
question  in  the  case  is  whether  the  swamp- 
land act  of  1850  in  itself  operated  to  in- 
vest the  state  with  the  title  in  any  such 
sense  as  to  be  of  present  avail  to  tlie  plain- 
tiff. The  state  court  answered  the  question 
in  the  negative,  and  the  correctness  of  that 
ruling  is  now  to  be  passed  upon. 

Although  the  terms  of  the  1st  section  of 
the  act  denote  a  present  grant  to  tlie  state 
of  the  "swamp  and  overflowed  lands,  made 
unfit  thereby  for  cultivation,"  tlie  2d  sec- 
tion lays  upon  the  Secretary  of  the  In- 
terior the  duty  of  identifying  and  listing 
the  lands  coming  within  the  terms  of  the 
grant,  and  of  causing  patents  therefor  to 
be  issued  to  the  state  "at  the  request  of 
its  governor,  and  then  declares:  "And  on 
that  patent  the  tee  simple  to  said  lands 
shall  vest  in  tlic  said  state,"  subject  to  the 
disposal  of  its  legislature.  It  became  nec- 
essary, in  Rogers  Locomotive  Mach.  WorVa 
V.  American  Emigrant  Co.  164  U.  S.  559, 
41  L.  ed.  E5Z,  17  Sup.  Ct.  Rep.  188,  to 
determine  the  meaning  and  effect  of  the  act 
In  the  light  of  tiiese  provisions  and  of  prior 
ieclaions,  and  it  was  there  Buid  (p.  570): 
"While,  therefore,  as  held  in  many  cases, 
the  act  of  1850  was  in  praienti,  and  gave 
an  inchoate  title,  the  lands  needed  to  be 
identified  a>  lands  that  passed  under  the 
act;  which  being  done,  and  not  before,  the 
title  [840]  became  perfect  as  of  the  date  of 
the  granting  act."  And  again  (p.  574)  :  "It 
belonged  to  him  [the  Secretary  of  the  In- 
terior], primarily,  to  identify  all  lands 
that  were  to  go  to  the  state  under  the  act 
of  1850.  When  he  made  auch  identifica- 
tion, then,  and  not  before,  the  state  ivas 
entitled  to  a  patent,  and  'on  such  patent' 
the  fee-aimple  title  vested  in  the  state. 
The  state's  title  waa,  at  the  ouUet,  an 
inchoate  one,  and  did  not  become  perfect, 
of  the  date   of  Die  act,   until   a  patent 

s    issued."      What    was    there    said    has 

ce  been  regarded  as  tlie  settled  law  upon 
the  subject.     Michigan  Lund  &  Lumber  Co. 

Rust,  168  U.  S.  689,  592,  42  L.  ed.  601, 
B92,  18  Sup.  Ct.  Rep.  208;  Brown  v.  Hitch- 
cock,  173  U.  S.  473,  478,  43  L.  ed.  772,  773, 
up,  Ct.  Rep.  485;  Niles  v.  Cedar  Point 
Club,  176  U.  S.  300,  308,  44  L.  ed.  171, 
174,  20  Sup.  Ct.  Rep.  124;  Ogden  v.  Buck- 
ley,   no  Iowa,  352,  89  N.  W.  1116;   Birch 

GilHs,  07  Mo.  102;  Carr  t.  Moore,  llA 
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Iowa.  152,  1B»,  ST  Am.  St.  Rep.  Wi,  S3 
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A*  thia  Und  wu  never  so  jdentifled,  and, 
ao  far  aa  appear*,  its  identiQeatioa  was 
never  eren  requested  by  the  state,  it  fol- 
lows that,  even  if,  at  the  date  of  the  act, 
the  land  was  in  fact  swamp  or  overflowed, 
the  state  never  acquired  more  than  aa  in- 
choate title  to  it, — a  claim  which  was 
imperfect  both  at  law  and  in  eqnit]'. 

.  We  have  seen  tliat  by  the  compromise 
and  settlement  of  1896,  which  was  ap- 
proved by  the  state  legislature  and  hy  Con- 
gress, the  state  accepted  the  lands  there- 
tofore peteoted,  approved,  or  conflrmcd  to 
it  under  the  swamp-land  act  as  the  full 
measure  of  lands  due  to  it  thereunder,  and 
relinquished  to  the  United  States  all  other 
claims  or  demands,  adjusted  or  unadjusted, 
growing  out  of  that  act.  Without  any 
doubt  this  eitinguiahed  the  state's  incobste 
titl^  and  estopped  the  state  from  there- 
After  asserting  that  title  or  demanding  a 
patent. 

Assuming  that  the  inchoate  title  had 
then  passed  to  the  levee  district  under  the 
act  of  18B3,  was  the  district  in  any  better 
situation  than  the  state  t  The  answer 
turns  upon  the  relation  of  the  one  to  the 
other.  The  district  was  a  mere  political 
subdivision  of  the  state,  created  by  the 
[341]  latter,  and  invested  with  authority 
to  conatmet  and  maintain  levees  to  protect 
lands  within  its  limits  from  overflow  by  the 
waters  of  the  Mississippi  river,  and  to  levy 
and  collect  taxes  and  take  other  measures 
to  that  end.  Laws  Ark.  18D3,  pp.  24.  lie. 
It  was  essentially  a  subordinate  agency  of 
the  state,  was  exercising  a  power  of  the 
atatc  for  its  convenience,  could  have  no  will 
contrary  to  the  will  of  the  state,  held  its 
property  and  revenue  for  public  purposes, 
and  was  in  all  respects  subject  to  the 
state's  paramount  authority.  In  view  of 
this  relation,  we  are  quite  clear  that  the 
state's  action  was  binding  upon  the  dis- 
trict, and  that  the  latter  could  not,  by 
Ita  aulwequeot  deed  to  the  plaintiff,  in- 
vest her  with  a  title  which  it  no  longer 
possessed.  In  this  respect  the  case  is  not 
distinguishable  from  Rogers  Locomotive 
Mach.  Works  v.  American  Emigrant  Co. 
164  U.  S.  fi69,  676,  577,  41  L.  ed.  S62,  550, 
17  Sup.  Ct.  Rep.  188. 

We  conclude,  therefore,  that  the  plaintiff 
was  without  title  and  could  not  maintain 
the  suit.  This  renders  it  unnecessary  to 
ooosider  whether,  in  point  of  Federal  law, 
the  riparian  rights  asaerted  by  the  defend- 
ants are  ill  or  well  founded. 

Decree  affirmed. 


OTTO  MONSON,  Flff.  in  Err, 

S.  J.  SIMONSON. 

(Sea  S.  C.  Reporter's  ed.  341-M7.) 

lad  Ian    aJIoun«nta    —    restrlcttoiw    «■ 
alienation. 

1.  The  restrictions  upon  alienation  im- 
posed upon  an  Indian  allottee  by  the  art 
of  February  8,  1SS7  (24  SUt.  at  L.  388, 
chap.  US),  t  6,  were  not  instantly  remov^ 
by  the  provision  in  the  Indian  a^tpropriattoa 
act  of  March  3,  1005  (33  SUt.  at  L.  1067. 
chap.  1479),  authorizing  and  empowering 
the  Secretary  of  the  Interior  to  issue  a  full 
and  unrestricted  patent  to  eucb  allotted 
but  must  be  deemed  to  have  remained  in 
force  until  such  patent  was  actually  is- 
sued,— especially  since  other  kindred  pro- 
visions in  the  latter  act  relating  to  other 
allotments  contained  the  words,  not  found 
here,  "and  all  restrictions  aa  to  sale,  en- 
cumbrance, or  taxation  of  said  lands  are 
hereby  removed." 

[For  otber  esses,  see   Indlsni.  VIII..  In  DiKst 

Sap.   Ct.  1908J 
Indian    allotments    —    reetrlcUona    on 

alienation  —  a  Iter- acq  a  I  red  title. 

2.  A  title  acquired  by  an  Indian  allottee 
through  an  unrestricted  patent  issued  eoB- 
formahly  to  the  Indian  appropriation  set 
of  March  3,  1905,  could  not,  by  reason  id 
any  state  statute,  inure  to  the  benefit  of 
the  grantee  in  a  deed  made  by  an  allottee 
while  tbe  reatrictions  on  alienation  impoaed 
by  the  act  of  February  8,  1887,  j  5,  wars 
still  in  force,  rendering  such  deed  "abso- 
lutely null  snd  void." 

[For  other  cniea.  see  Indians,  VIII.;  Estoppat, 
II.  c.  Id  DIaeit  Sup.  Ct.  IBOS.] 

CNo.   14.) 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Dakota  to  review  a 
judgment  which  affirmed  a  judgment  of  tha 
Circuit  Court  of  Roberts  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  to 
determine  conflicting  claims  to  a  tract  d 
land  sold  by  an  Indian  allottee.     Reveraed. 

Bee  same  case  below,  22  8.  D.  238,  117 
N.  W.  133. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Hoses  E.  Olapp  submitted  the  eanaa 
in  behalf  of  Mr.  M.  D.  Munn.  Mr.  Chestw 
L.  Caldwell  was  on  tbe  brief. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Tad  Devadter  delivered  tba 
opinion  of  the  court: 

This  is  a  suit  to  determine  conflicting 
claims  to  the  title  to  ISO  acres  of  land  ■■ 
Roberta  county.  South  Dakota.  Both  par> 
tie*  claim  through  Henry  A.  Quinn.  an  In> 
Ml  U.  S. 
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diu  d  the  Sbaeton  and  Wahpeton  tribe, 
t«  whom  Uie  land  wm  allotted  under  the 
ut  of  Cougreas  of  FebniKij  S,  1S87  (24 
SteL  it  L.  368,  chap.  119),  the  0th  Mctiou 
of  vhicli,  omitting  portiODs  not  here  ma- 
lirul,  nade  aa  foUowi: 

"ThMt  apaa  the  approval  of  the  allot' 
■mU  prarided  [343]  lor  in  this  act  b;  tha 
Swretary  of  the  Interior,  he  shall  caiue  pat- 
mU  to  Jaaue  therefor  in  tSe  name  of  the 
illotteee,  vhich  patent*  shall  be  of  the  le- 
jsl  effect,  and  declare,  that  the  United 
States  docs  and  will  hold  the  land '  thus 
sUotted,  for  the  period  of  tnenty -Sve  yean, 
li  trust  for  the  sole  use  and  benefit  of  the 
Indian  to  whom  snch  allotment  shall  have 
Wen  made,  or,  in  case  of  hla  decease,  of 
Us  heirs,  according  to  the  lawE  of  the  state 
B  territory  where  mch  land  la  located, 
sad  that,  at  the  expiration  of  said  period, 
the  United  States  will  convey  the  same  bj 
patent  to  said  Indian,  or  hi*  heirs,  as 
■foresaid,  in  ffe,  discharged  of  said  trust, 
sad  free  of  all  charg«  or  eneumbraucc 
■tatwiever:  Provided,  That  the  President 
si  the  United  States  maj  Id  any  case,  in 
Ui  discretion,  extend  the  period.  And  if 
uj  conveyance  shall  be  made  of  the  lands 
stt  apart  and  allotted  aa  herein  provided, 
or  any  contract  made  touching  the  same, 
before  the  expiration  of  the  time  above 
■tntioned,  such  conveyance  or  contract 
■hall  be  ^isolutely  null  and  void." 

In  1889,  following  the  approval  of  the 
allotment,  a  trust  patent  or  allotment  eer- 
tifleate,  conforming  to  this  statute,  was 
duly  issued  to  the  allottee;  and  on  March 
1,  1905,  nine  years  before  the  expiration  of 
the  trust  period.  Congress  incorporated  in 
tbc  Indian  appropriation  act  of  that  date 
(33  SUt.  at  L.  1067,  chap.  1479)  the  fol- 
lowing provision; 

''That  the  Secretary  of  the  InUrlor  Is 
hereby  aathoriied  and  empowered  to  issue 
a  patent  to  Henry  A.  Quinn  for  the  east 
kalf  of  the  northwest  quarter,  the  northeast 
foarter  of  the  southwest  quarter,  and  the 
■e^weat  quarter  of  the  southeast  quarter 
at  section  tbir^-two,  township  one  hun- 
dred and  twen^-flve  north,  range  fifty  west 
<d  the  fifth  principal  meridian.  South 
Dakota." 

The  laad  M  dcaerihed  is  that  covered  by 
tka  allotment,  and  a  patent  therefor,  paas- 
ng  the  full  and  unrestricted  title,  was 
istoed  to  the  allottee  by  the  Secretary  of 
On  [S44]  Interior,  June  29,  190fi,  in  the 
siercise  of  the  authority  and  power  given 
bf  this  provision. 

Upon  the  trial  it  appeared  that  th«  plain- 
KS  claimed  under  two  warranty  deeds 
trom  the  allottee,  one  made  and  acknowl- 
edged Hay  SI,  1905,  and  recorded  June  2, 
followi^,  asd  the  other  purporting  to 
S*  L.  cd. 


have  been  made  May  SO,  and  acknowledged 
July  3,  1905,  but  not  recorded.  The  de- 
fendant claimed  under  a  deed  from  the  al- 
lottee executed  and  delivered  Jnly  10,  1005, 
and  recorded  the  same  day.  The  matters 
in  eontroveray  were,  (I)  whether  the  plain- 
<  tiff's  deed  of  May  31  was  void  bnause 
made  and  delivered  before  the  unrestricted 
patent  wai  issued,  (2)  the  real  date  of  tha 
acknowledgment  and  delivery  of  the  plain- 
tiff's unrecorded  deed,  and  whether  it  was 
void  for  the  like  reason,  and  (3)  whether 
the  defendant  purchased  with  notice  of  the 
plaintiff's  claim  under  the  latter  deed. 
That  deed  was  admitted  in  evidence  over 
the  objection  of  the  defendant,  and  the 
ruling  was  made  the  aubjeet  of  a  special 
exception. 

The  trial  court  found  the  iaaues  for  the 
plaintiff,  and  while  the  finding  made  no 
mention  of  his  deed  of  May  31,  it  did  .re- 
cite that  his  unrecorded  deed  was  executed 
and  delivered  July  3,  1005i  that  he  was  in 
actual  and  open  possession  from  that  date 
until  after  the  date  of  the  deed  to  the  de- 
tenuant;  and  that  the  latter  purchased 
with  notice  of  the  plaintiff'a  claim.  Upon 
this  finding  a  judgment  was  entered  quiet- 
ing the  title  in  the  plaintiff,  and  shortly 
thereafter  a  motion  to  vacate  the  judgment 
and  for  a  new  trial  was  interposed  by  the 
defendant,  supported  by  divers  affldavita 
purporting  to  set  forth  newly  discovered 
evidence  tending  to  discredit  the  plaintiff's 
unrecorded  deed  and  the  claim  that  it  was 
acknowledged  and  delivered  July  S,  1006. 
The  motion  was  denied,  and  the  defendant 
appealed  to  the  supreme  court  of  the  state, 
which  afTirmml  both  the  judgment  and  the 
order  denying  the  motion.  22  S.  D.  238, 
117  N.  W  133.  The  affirmance  was  put 
upon  (84S]  the  ground  that  the  plaintifTa 
deed  of  Hay  31  was  valid,  and,  being  a  war- 
ranty deed  purporting  to  convey  the  land  in 
fee  simple,  the  title  autwequently  acquired 
through  the  unrestricted  patent  inured  to 
the  plaintiff  by  operation  of  a  statute  of 
the  aUte.  Eev.  Civ.  Code,  |  947,  subdiv.  4. 
Reaching  that  conclusion,  the  court  deemed 
it  unnecessary  to  consider  or  decide  the 
queations  presented  respecting  the  plain- 
tiff's unrecorded  deed  and  the  ^eet  to  be 
given  to  it. 

The  Federal  question  presented  for  deci- 
sion by  us  is  whether  the  restrictions  upon 
alienation  imposed  upon  the  allottee  by 
S  S  of  the  act  of  1887  were  instantly  re- 
moved by  the  act  of  March  3,  190S,  or 
remained  in  force  until  the  issuing  of  tha 
patent  carrying  the  full  and  unrestricted 
title.  The  defendant  sought  to  maintain 
the  latter  view,  but  the  state  court  sus- 
tained the  other. 

Tha  act  of  1887  was  adopted  aa  pftrt  of 
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the  govemment'B  policy  ot  dissolving  the 
tribAl  relfttiona  of  the  IndiiDS,  distributing 
their  lands  in  KTer&ltf,  and  conducting  the 
indJTidual*  from  a  state  of  dependent  ward- 
ship to  one  of  full  emancipation,  with  its 
attendant  privileges  and  burdens.  Ite«lL;i- 
ing  that  so  great  a  change  would  require 
years  for  its  accompli ibmcut,  and  that  in 
the  meantime  the  Indians  should  be  safe- 
guarded against  their  own  improvidence, 
Congtess,  in  prescribing  by  the  act  of  1887 
*  system  for  allotting  the  lands  in  sever- 
alty, whereby  tlie  Indians  would  be  estab- 
lished in  individual  homes,  was  careful  to 
avoid  investing  the  allottee  with  the  title 
in  the  first  instance,  and  directed  that 
there  should  be  issued  to  him  what  is  in- 
aptly termed  a  patent  (United  States  v. 
Rickcrt,  ISS  U.  S.  432,  436,  47  L.  ed.  S32, 
635,  23  Sup.  Ct.  Rep.  478),  but  is  in  reality 
an  allotment  certificate,  declaring  that  for 
a  period  of  twenty-five  years,  or  such  en- 
larged period  as  the  President  should  di- 
rect, the  United  SUtes  would  hold  the  al- 
lotted land  in.  trust  for  the  sole  use  and 
liencflt  of  the  allottee,  or,  in  esse  of  his 
ilcntli,  of  his  heirs,  and  at  the  expiration 
of  that  period  would  [346]  convey  to  him 
bj'  patent  the  fee,  ^lischarged  of  the  trust, 
and  free  of  any  charge  or  encumbrance ;  and, 
a*  a  safeguard  against  improvident  convey- 
ances or  contracts  made  in  anticipation  of 
the  ultimate  or  real  patent,  it  was  express- 
ly provided  that  any  conveyance  of  the 
land,  or  any  contract  touching  the  same, 
made  before  the  expiration  of  the  trust 
period,  should  be  absolutely  null  and  void. 
It  is  thus  made  plain  that  it  was  the  in- 
tention ot  Congress  that  the  title  should 
remain  in  the  United  States  during  the  en- 
tire trust  period,  and  that,  when  conveyed 
to  the  allottee  or  his  heirs  by  the  ultimate 
patent  at  tlie  expiration  of  that  period,  it 
should  be  unatTected  by  any  prior  convey- 
ance or  contract  touching  the  land- 
It  also  it  plain  that,  in  the  absence  of 
further  and  permissive  legislation,  the  Sec- 
retary of  the  Interior  was  without  author- 
i^  to  shorten  the  trust  period  and  at  once 
invest  the  allottee  with  ths  title  in  fee. 
Recognizing  that  this  was  to,  and  for  rea- 
sons deemed  sufficient,  Cangress,  by  the 
provision  in  the  act  of  March  3,  1005, 
clothed  the  Secretary  with  sueb  authority 
with  respect  to  this  allotment.  That  pro- 
vision says:  "The  Secretary  of  the  Inte- 
rior is  hereby  authorized  and  empowered  to 
issue  a  patent"  to  the  allottee.  By  "patent" 
is  meant,  of  course,  the  ultimate  patent 
passing  the  fee;  for  the  trust  patent  or 
allotment  certificate  had  issued  sixteen 
years  before.  The  language  of  the  provi- 
sion is  permissive,  not  mandatory,  and  evi- 
dently waa  designed  to  enable  tlia  Secretary 


to  shorten  the  trust  period,  by  issuing  the 
final  patent,  if,  in  his  judgment,  it  seemed 
wise,  but  not  to  require  him  to  do  so.  And 
it  is  significant  that  tlie  provision  cantiUns 
no  words  directly  or  presently  removing 
the  existing  lestrictions  upon  alienation, 
while  other  kindred  provisiom  in  the  same 
act,  relating  to  other  allotmenta,  contain 
the  words  "and  all  restrictions  aa  to  sale, 
encumbrance,  or  taxation  of  said  lands  are 
hereby  removed."  It  hardly  can  be  said 
that  the  absence  of  those  words  iu  this 
instance  [317]  and  their  presence  in  others 
in  not  indicative  of  a  difference  in  meaning 
and  purpose.  We  conclude  that  the  restric- 
tions upon  alienation  contained  in  the  act  vt 
1887  were  not  instantly  removed  by  tbe 
act  of  1B06,  but  remained  in  force  as  to 
this  allotment  until  the  Secretary  of  the 
Interior,  in  the  exercise  of  tiie  authority 
conferred  by  the  latter  act,  terminated  tbe 
trust  period  by  issuing  the  final  patent 
passing  tbe  fee. 

As  that  patent  was  issued  June  29,  1903, 
and  as  the  deed  from  the  allottee  upon 
which  alone  the  judgment  of  affirmance  was 
rested  was  made  and  delivered  May  31, 
preceding,  it  follows  tlint  this  deed  was,  in 
the  language  of  the  statute,  absolutely  null 
and  void,  and  that  the  title  subsequently 
acquired  by  the  allottee  tlirough  the  Hnal 
patent  could  not  inure  to  the  plaintiff  in 
virtue  of  his  being  the  grantee  in  that  deed. 
See  SUrr  v.  Long  Jim,  227  U.  S.  813,  824. 
67  L.  ed.  670,  676,  33  Sup.  Ct  Rep.  358. 
A  state  statute  could  not  make  it  the  basis 
of  passing  subsequently  acquired  title  when 
the  Federal  statute  pronounces  it  entirely 
void.  See  Bagnell  v.  Brodcrick,  13  Pet. 
436,  490,  10  L.  ed.  236,  242;  Gibson  v. 
Chouteau,  13  Wall.  92,  S9,  20  L.  ed.  534. 
S36. 

Tbe  judgment  is  accordingly  reversed  and 
tbe  cause  remanded,  but  without  prejudice 
to  the  power  of  the  Supreme  Court  of  the 
state  to  proceed  to  a  determination  of  the 
questions  which  were  left  open  by  its  opin> 
ion.  See  Murdock  v.  Memphis,  20  Wal). 
690,  636,  636,  22  L.  ed.  420,  444. 

Judgment  reversed. 


(See  S.  C.  Reporter's  ed.  348-353.) 

Appeal  ^  from  circuit  court  ot  ap* 
peals  —  trademnrk  case  —  certiorari. 
An  appeal  to  the  Federal  Supreme  Court 

to  review  a  decision  of  a  circuit  court  of 
»tt  V.  8. 
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ifpdli  is  a  caae  ftrisiag  under  tbc  trade' 
Mik  Kt  of  Febmarr  20,  1005  (SS  SUt.  at 
L  714,  ebap.  59S,  U.  S.  Corop.  Stat.  Supp- 
UU,  p.  14SB),  cannot  b«  maintained  nn- 
dw  tlM  Judicial  Code,  |  241,  ai  oiw  not 
■idt  flnal  by  that  Code,  although  trade- 
■vk  case*  are  not  included  in  the  enumer- 
itim,  In  3  128  of  tbe  Code,  of  the  deciaioos 
■bich  ihall  be  final  (except  aa  reviewable 
Bsder  JS  239,  240,  on  certified  questions  or 
br certiorari),  ijnce  these  sections,  in  Tien 
a  the  proTieions  of  Sf  202,  S04,  207  of  the 
Code,  twaring  upon  tbe  extent  to  which  it 
vu  intended  to  affect  or  repeal  prior  laws, 
■lut  be  read  in  connection  with  i  18  of  tbe 
tndemark  act,  placing  trademark  cases 
upon  the  aatne  footing,  aa  respects  the 
remedy  by  certiorari,  aa  caaea  arising  under 
the  patent  laws. 

Ifot  other  cases,  at«  Appeal  and  Error,  III.  d, 
1:  Certlorail,  40.  41,  In  DlfMt  Snp.  Ct. 
IM&I 

[No.  018.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  'Eighth  Cir- 
cait  to  review  a  decree  which,  reversing  a 
decne  of  the  District  Court  for  the  Eastern 
Diitriet  of  Missouri,  directed  the  dismissal 
ol  a  suit  to  enjoin  the  infringement  of  a 
regiitered  trademark  and  unfair  trade. 
Diimissed   for   want   of  jurisdiction. 

Sec  same  case  below,  47  LJtA.(N.S.} 
1002,  204  Fed.  3S8. 

The  facta  are  stated  in  tbe  'opfnioo. 

Mr.  Hagb  K.  Wagner  submitted  the 
fause  for  appellants.  Mr.  Leonard  J.  Lang- 
bein  w«e  on  the  brief. 

Ur.  James  Lore  Hopkins  nibmitted  the 
eaose  for  appellees.  Mr.  Nelaon  Tboma* 
«Bt  on  the  brief. 

Mr.  Justice  Tan  DcTantftr  delivered  tbe 
epinion  of  the  court: 

This  ia  an  appeal  from  a  decree  of  ft 
dreoit  court  of  ap'peals,  directing  the  dU- 
■issal  of  a  auit  to  enjoin  infringement  of 
a  registered  trademark  and  unfair  trada. 
4T  Lit.A.(N.S.)  1002,  204  Fed.  308.  The  de- 
cree was  rendered'  and  the  appeal  allowed 
after  the  Judicial  Code,  adopted  March  3, 
1911  (36  Stet.  at  L.  1087,  chap.  231,  U. 
S.  Comp.  SUt  Supp.  IBll,  p.  128),  became 
(AtctiTa,      Our    jurisdiction    Is    challenged 

KatK.-70n  the  appellate  juriadietion  of 
tbe  Federal  Supreme  Court  ovor  circuit 
eaarts  of  appeals — see  note  to  Bagley  t. 
General  Fire  Extinguisher  Co.  S3  L.  ed. 
U.  8.  SOS. 

On    certiorari    from    Federal    Supreme 
Conrt  to  circuit  courts  ot  appeaU—eee  note 
to  United  States  t.  Dickinson.  08  L.  ed. 
0.  8.  711. 
••  L.  ed. 


by  a  motion  to  dismisaj  and  if  we  have 
jurisdiction  it  ia  solely  because  tbe  pale 
waa  in  part  one  arising  under  the  act  of 
February  20,  1S05,  infra,  under  [350] 
which  the  trademark  was  registered. 
Whether  in  a  case  so  arising  the  judgment 
or  decree  ot  a  circuit  court  of  appeals  may 
be  reviewed  by  this  court  upon  an  appeal 
or  writ  of  error,  or  only  upon  a  writ  of 
certiorari,  is  tbe  question  tor  decision. 

Section  128  of  the  Judicial  Code  declares 
that,  except  as  provided  in  SS  239  and  340, 
"tbe  judgmente  an  J  decrees  of  the  circuit 
courte  of  appeals  shall  be  final  ...  in 
all  cases  arising  under  the  patent  laws, 
under  the  copyright  laws,  under  the  reve- 
nue laws,  and  under  the  criminal  laws, 
and  in  admiralty  cases."  Section  230 
permits  the  certification  to  this  court 
of  questions  of  law  by  a  circuit  court 
of  appeals  concerning  which  it  deairea 
instruction  for  tbe  proper  decision  of 
a  ease  within  Its  appellate  jurisdiction, 
and  ia  not  importent  here.  Section  240 
reserves  to  this  court  tbe  discretionary 
power  to  require,  by  certiorari,  upon  the 
petition  of  a  party,  that  any  caae  in  which 
the  decision  of  a  circuit  court  of  appeals 
is  made  final  by  the  Code  be  certified  here 
for  review  and  determination,  with  the 
same  power  and  authority  in  the  caae  aa 
if  brought  here  by  appeal  or  writ  of  error. 
Section  241  declares  tbat  any  case  in 
which  the  decision  of  a  circuit  court  of 
appeals  is  not  made  flnal  by  the  Code  may 
be  brought  here,  aa  ot  right,  by  appeal  or 
writ  of  error,  if  the  matter  in  controversy 
exceeds  91,000,  besides  costs. 

These  provisions,  it  is  said  by  counsel 
for  the  appellants,  enabled  them  to  appeal, 
aa  of  right,  the  stetutory  amount  being 
involved,  and  did  not  remit  them  to  the 
discretionary  writ  of  certiorari;  the  argu- 
ment being  that  )  12B  enumerates  tbe  cases 
in  which  the  decisions  of  the  circuit  courte 
of  appeals  shall  be  final,  and  does  not  in- 
clude among  them  cases  arising  under  the 
trademark  laws,  and  tijat  S  241  give*  an 
appeal  or  writ  of  error,  as  ot  right,  in  any 
case  in  which  tbe  decision  of  the  circuit 
court  of  appeals  is  not  thus  made  flnal, 
if,  aa  here,  the  requisite  amount  is  in  con- 
troveray.  If  the  question  turned  entirely 
[3B1]  upon  the  Code  provislona  rslied  upon, 
the  argument  probably  would  be  convincing. 
But  there  are  other  statutory  provisiona 
which  must  be  considered,  some  within  and 
others  without  the  Code. 

The  Code  does  not  purport  to  embody 
all  the  law  upon  the  subjecte  to  which  it 
relates.  It  contains  some  new  provisions 
and  some  that  are  modifications  of  old 
onea;  but  much  of  it  is  merely  a  re-oiact- 
ment  of  prior  laws  with  Appropriate  re- 
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g^rd  t«  their  proper  classification  and  or- 
derly arrangement.  Among  others,  it  con- 
tains the  following  profisions  bearing  upon 
the  extent  to  which  it  waa  intended  to 
affect  or  repeal  prior  laws: 

"Sec  292.  Whererer,  in  any  law  not 
contained  within  this  act,  a  reference  is 
made  to  an;  law  revised  or  embraced  here- 
in, such  reference,  npon  the  talcing  effect 
hereof,  shall  be  construed  to  refer  to  the 
section  of  this  act  into  which  has  been  car- 
ried or  revised  the  provision  of  law  to 
which  reference  le  to  made.    .    .    . 

"Sec.  294.  The  provisions  o.'  this  act,  so 
fftr  as  thej  are  substantially  the  same  as 
«zistiag  statutes,  shall  be  construed  as  eon- 
tlnnations  thereof,  and  not  as  new  enact- 
ments, and  there  shall  be  no  implication 
of  a  change  of  intent  by  reason  of  a  change 
of  words  in  such  statute,  unless  such 
change  of  intent  shsJl  be  clearly  manifest. 

"Sec  EOT.  The  following  sections  of  the 
Revised  Statutes  and  acts  and  parts  of 
acts  are  hereby  repealed:      .     .  [many 

sections,  acts,  and  parts  o(  acts  are  here 
enumerated).  Also  all  other  acts  and  parts 
of  acts,  in  so  far  as  they  are  embraced 
within  and  superseded  by  this  act,  are 
hereby  repealed ;  the  remaining  portions 
thereof  to  be  and  remain  in  force  with  the 
sane  effect  and  to  the  same  extent  as  if 
tliis  act  had  not  been  passed." 

Sections  128,  230,  240,  and  241  of  the 
Code,  as  before  described,  substantially,  al- 
most literally,  repeat  the  provisions  of  §  6 
of  the  circuit  courts  of  appeals  act  of 
March  3,  1891  (iS  [3S2]  SUt.  at  L.  826, 
chap.  617,  U.  S.  Comp.  SUt.  1901,  p.  488). 
There  1b  but  a  single  change  deserving 
mention  here,  and  it  Is  that  cases  arising 
under  the  copyright  laws  are  in  §  128 
added  to  the  enumeAtion  of  cases  in  which 
the  decisions  of  the  circuit  courts  of  ap- 
peals are  declared  final.  But  this  has  no 
hearing  upon  cases  arising  under  the  trade- 
mark laws,  save  as  it  indicates  that  Con- 
gress was  extending,  rather  than  contract- 
ing, the  list  of  cases  in  which  finality  at- 
taches to  the  decisions  of  the  circuit  courts 
of  appeals.  Passing  this  consideration, 
there  is  nothing  in  the  Code  denoting  s 
purpose  to  change  the  existing  appellate 
jurisdiction  in  trademark  cases:  it  is  left 
as  it  was  before. 

The  trademark  act  of  February  20,  1005 
(33  Stat,  at  L.  724,  chap.  602,  U.  S.  Comp. 
SUt.  Supp.  1011,  p.  14S0),  dealt  with  the 
subject  we  are  considering.  By  g  17  it 
invested  the  circuit  courts  of  appeals  with 
appellate  jurisdiction  of  cases  arising  un- 
der that  act,  and  by  g  18  declared  that 
writs  of  certiorari  might  be  granted  by 
this  court  for  the  review  of  decisions  of 


ea"  by 


those  courts  in  such  casea  "in  I 
manner  as  provided  for  patent  c 
the  oircuit  courts  of  appeals  act.  l» 
placing  such  trademark  casea  opon  tb* 
same  footing  as  cases  arising  nnder  th* 
patent  laws,  as  respects  the  remedy  by 
certiorari.  Congress  undoubtedly  intended 
that  this  remedy  should  have  the  same  at- 
tributes in  the  one  class  of  casea  aa  in  the 
other.  We  already  have  seen  that  the  cir- 
cuit courts  of  appeals  act,  in  |  6,  made  it 
exclusive  in  cases  arising  under  tha  patent 
laws.  Before  the  adoption  of  the  Cod^ 
this  court  said  In  Hutchinson,  P.  ft  Co.  t. 
Loewy,  217  U.  S.  4S7,  460,  64  L.  ed.  838, 
830,  30  Sup.  Ct.  Hep.  S13,  a  case  like  this: 
"We  are  of  opinion  that  this  appeal  will 
not  lie,  and  that  the  remedy  by  certiorari 
is  exclusive.  ...  We  think  that  the 
language  of  3  18  places  suits  brought  under 
the  trademark  act  [February  20,  1900] 
plainly  within  the  scope  of  the  act  estab- 
lishing the  court  ot  appeals  [March  3, 
1801],  and  that  a  final  decision  of  that 
court  can  he  reviewed  in  this  court  only 
npon  certiorari." 

[368]  Of'course,  that  case  and  tbln  ar« 
not  to  be  confused  with  others  arising  under 
earlier  trademsrk  laws  not  containing  any 
provisions  respecting  appellate  jurisdiction 
such  as  are  embodied  in  the  act  of  1905. 

The  provisions  of  that  act  upon  this  sub- 
ject are  not  among  those  enumerated  in 
S  297  of  the  Code  as  thereby  repealed,  and 
neither  do  they  appear  to  have  been  en- 
braced  within  and  superseded  by  the  Code. 
And  while  the  circuit  courts  ot  appeals  act, 
to  which  g  18  of  the  act  of  1905  makes 
reference,  bas  been  superseded  by  being  in- 
corporated Into  the  Code,  that  section  haa 
not  thereby  lost  any  of  its  original  effeet, 
for  i  202  of  the  Code  requires  the  refer- 
ence to  be  construed  as  if  naming  the  very 
sections  of  the  Code  into  which  the  circuit 
courts  of  appeals  act  has  been  carried. 

It  follows  tliat  the  motion  to  dismiss  tha 
appeal  must  be  sustained,  as  waa  done  in 
Hutchinson,  P.  ft  Co.  v.  Loewy,  supra. 

Appeal  diBmissed. 


R.   H.  DOWNMAN,   Plff.   in   Err, 

STATE  OF  TEXAS. 
(See  8.  C.  Reporter's  ed.  365-SBT.) 

Constitutional  law  —  dlacrlmlnatioti  -• 
due  proceaa  of  law  —  taxation  ot  min- 
eral rights. 
The   assessment   for   taxing   parpoaca   ol 

Note. — On  interests  of  one  other  than  th« 
owner  of  the  soil  in  mineral  in  titit  as  in- 
dependent subject  of  taxation — see  note  to 
Wolfe  County  y.  Beckett,  17  L.RA..(N.S.) 
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■liHnl  rigbtt  where  they  have  been  aepa- 
nkl^  cooTejred  and  are  owned  by  penoiu 
tlhrt  tbin  the  ownera  of  th«  (nrfsce  «•- 
tiM,  wittaont  an;  cormponding  dednctlon 
fnn  tbe  ■■seumenti  a^itiit  the  mirfaee 
imta,  doea  not  Tiolate  V.  8.  Conat.,  14th 
iatai,  aa  diicriiDiiiating  againit  the  own- 
en  ol  ^  mineral  rigbta  so  BAacMed,  where 
it  doa  not  appear  that  miaeTal  righti 
bDWB  to  ezUt  were  conccioualy  relieved 
from  taxation  if  tbej  belonged  to  the  own- 
en  of  the  eurface. 

irnT  Mber  emaea,  eee  CoDitltatlontl  Law.  282- 
SSa,  KB-US,  In  Dlceit  Hap.  Ct.  1B0&] 


IN  ERBOR  to  tbe  Court  of  Ci*U  Appeali 
for  the  Third  Supreme  Judicial  DiBtrict 
ol  the  State  of  Texaa  to  review  a  judgment 
which,  reveratng  a  judgment  of  the  Dis- 
trict Court  of  Llano  County  in  that  state, 
Bpbeld  taxation  aaaeaamenta  of  mineral 
righta  owned  by  pertona  other  than  the 
ownen  of  the  aurfaco  eatatea.    Affirmed. 

Bee  ume  caae  below,  —  Tex.  Civ.  App. 
— ,  IM  8.  W.  787. 

The  facta  are  atated  In  the  opinion. 

Mi.  Robert  I/.  BaUa  submitted  the  cauae 
for  plaintiff  in  error.  Mr.  V.  L.  Brooks  waa 
OB  the  brief. 

Hr.  B.  P.  Lixniey.  Attamey  General  of 
Texas,  nibmitted  the  cause  for  defendant 
in  error.  Uesara.  0.  B.  Smedley  and  Knight 
StJth  were  on  the  brief.- 


tbe  Goncluaions  of  the  highest  court  of  a 
Mate  upon  queationt  of  fact. 

Kerfoot  t.  Farmera'  ft  U.  Bank,  218 
D.  8.  £81,  M  L.  ed.  1042,  31  Sup.  Ct.  Rep. 
14;  Clipper  Mtn.  Co.  t.  Eli  Hin.  A  Land 
To.  104  U.  8.  220,  48  L.  ed.  944,  24  Sup.  Ct. 
Bep.  632;  WaUrs-Pierce  Oil  Co.  v.  Texas, 
212  U.  S.  8«,  M  L.  ed.  417,  20  Sup,  Ct.  Sep. 
tSO;  Thomas  t.  Texas,  212  U,  S.  278,  6S 
L  ed.  SI2,  29  Bup.  Ct.  Rep.  393;  Rankin 
T.  Emtgh,  218  U.  8.  27,  S4  L.  ed.  016,  30 
Bop.  Ct.  Rep.  872. 

Tlie  Federal  Const!  to  tion  imposes  no 
rigid  mle  of  equality  upon  the  states  in  the 
Mseaament  and  collection  of  their  taxes,  but 
lesTea  to  the  discretion  and  wisdom  of  tbe 
iUtea  a  wide  latitude;  and  the  feet  that  tbe 
aascsement  and  collection  of  takes  may  In 
some  instanoea  operate  unequall;,  or  may 
fa  some  cases  result  in  double  taxation, 
dots  not  render  tbe  imposition  of  such  taxes 
a  Tloktion   of   the  Federal   Con:ifitutian. 

Uagonn  ▼.  Illinois  Trust  i  Sav.  Bank,  170 
C.  S.  283,  42  L.  od.  1037,  18  Bnp.  Ct.  Rep. 
U4;  Bell'a  Gap  B.  Co.  t.  PenDsytrania,  134 
H  L.  ed. 


U.  8.  232,  S3  L.  ed.  802,  10  Sup.  Ct.  Rep. 
533;  Travellera'  Ina.  Co.  t.  Connecticut, 
IBS  U.  8.  364,  46  L.  ed.  040,  22  Sup.  Ct. 
Rep.  673;  SUte  R.  Tax  Cases,  02  U.  8.  S76, 
612,  23  L.  ed.  663,  673;  Davidson  v.  New 
Orleans,  96  U.  8.  97,  106,  24  L.  ed.  61C, 
620;  Kelly  v.  FitUburgh,  104  U.  S.  7S,  2fl 
L.  ed.  868;  PitUburgh,  C.  C.  A  St.  L.  R.  Co. 
1.  Backus,  154  U.  8.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  11.4;  Adams  Exp.  Co.  t. 
Ohio  SUte  Auditor,  165  U.  S.  104,  229,  41  L. 
ed.  683,  698,  17  Sup.  Ct.  Rep.  306;  Paddell 
T.  New  York,  211  U.  S.  446,  S3  L.  ed. 
27S,  £0  Sop.  OL  Rep.  139,  IS  Ann.  Caa. 
187;  Nolan  v.  San  Antonio  Ranch  Co.  81 
Tex.  316,  16  S.  W.  1064;  Lick  v.  Austin,  43 
Cal.  S90;    Cooley,  Taxn.  3d  ed.   p.  301. 

When  a  separate  interest  in  real  eiitat« 
is  fairly  valued  and  taxed  against  ita  owner, 
sucb  owner  cannot  avoid  payment  of  the 
tax  by  showing  that  tbe  value  of  bis  inter- 
est in  the  land  baa  been  included  In  the 
aaaessment  against  the  person  who  owns  the 
other   interest    in    the    land. 

Olc^  Lumber  Co.  t.  Lockett.  lOfl  La. 
414,  30  So.  902;  Lick  v.  Austin.  43  Cal.  690. 

Mr.  Justice  Lkiuar  delivered  the  opinion 
of  the  court: 

The  state  of  Texas  broi^ht  suit  againat 
Down  man  to  collect  taxes  oo  "mineral 
rights"  oivned  by  him  in  50,000  acres  of 
laud  in  Llano  county.  In  his  answer  he 
contended  that  he  was  not  liable  because 
tbe  mineral  rights  were  not  real  estate,  but 
mere  licenses  to  work  and  develop  mines 
in  the  future;  that  if  real  sstate  they  had 
already  been  returned  by  tbe  owucra  of  the 
surface,  and,  as  tbe  latter  had  already  paid 
I  on  the  land,  no  additional  sum  could 
be  collected  from  him.  Further,  be  claimed 
that  the  assesemeDta  were  void  as  being 
an  unlatcful  discrimination  againat  the 
class  of  persons  who,  like  himself,  owned 
mineral    righta   separate    from    tbe   surface 

On  the  trial  it  appeared  that  there  was 
>  mining  in  the  county,  but  in  many  sec- 
tions there  were  signs  indicating  tbe  ex- 
istence of  ore.  Prior  to  1907  there  had 
been  no  assessment  of  mineral  either  to  the 
owner  of  tbe  surface  or  to  persons  to 
whom  the  mineral  right  bad  been  separate- 
ly conveyed.  In  that  year  the  tax  books 
were  made  up  [3BS]  as  usual,  graxing  and 
agricultural  lands  being  aaaessed  at  from  |2 
83  per  acre.  The  tax  tiooks  were  then 
forwarded  to  the  county  commisslonera  for 
equalization  of  valuea.  Acting  in  pur- 
luance  of  instructiona  from  tbe  comptrol- 
er,  the  commisai oners  made  order  direct- 
ng  tbe  county  taxing  officer  to" 'assess 
mineral  righta  where  they  were  owned  by 
persona  other  than  tlw  ownen  <d  the  anr- 
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(ace  mtate.  He  thernipan  namined  tho 
^nUio  rccordi  Mid  lecured  the  name*  of 
the  gnuitee«  in  all  deeds  which  convejed 
•ucb  rights.  Without  further  inreatigation 
Mt  to  the  eziitcnce  or  value  of  ore,  he  ae- 
•eued  the  owner  ott  the  baaia  of  fiO  cents 
per  acre,  entering  the  tax  in  the  column 
beaded,  "Mineral  Right*  Only."  No  deduc- 
^tion  was  made  from  tbe  amount  already 
■entered  against  the  owner  of  the  land 
proper.  The  books,  with  both  clasaes  of 
.assessments  appearing  thereon,  were  then 
Anally  approved,  and,  in  due  course,  the 
-aartace  owners  paid  the  taxes  assessed 
against  them  on  the  land.  Downman, 
for  the  reasons  already  stated,  refused 
to  pay  the  sum  demanded  of  him  as 
-taxes  on  mineral  right*  in  the  50,000  acres. 
Hia  defense  was  sustained  by  the  district 
judge,  who  held  that  when  the  surface 
-owners  returned  real  estate,  that  included 
•every  interest  connected  with  the  land,  and 
consequently  Downman  could  not  be  held 
-for  an  additional  tax  on  property  or  value 
which  had  already  been  assessed  to  the 
owner  of  the  surface.  The  court  of  civil 
Appeals  recognized  that  if  tbe  owner  of 
the  land,  in  paying  his  taxes,  had,  in  fact, 
paid  on  the  mineral  rights  also,  Downman 
-could  not  be  held  liable  in  tbe  present  suit. 
But  the  judgment  of  the  district  court  was 
reversed  for  tbe  reason  that,  in  approving 
-the  books  having  two  assessments, — one 
.against  land  and  one  against  mineral 
rights  in  the  same  tract, — tbe  commissioner 
had  recognized  the  existence  of  two  sepa- 
rate interests  in  the  same  property, 
belonging  to  two  different  owners.  The  su- 
preme court  of  the  state  declined  to  inter. 
iere,  and  the  case  was  brought  here  by  [366] 
writ  of  error  in  which  Downman  renews 
111*  attack  on  the  validity  of  the  assess- 
ment. He  contends  that  mineral  rights, 
when  belonging  to  the  owner  of  the  sur- 
face, were  not  included  in  the  aasessment, 
tiut  were  taxed  as  soon  as  tbey  were  sold ; 
that  such  "a  tax  wa*  discriminatory 
Against  owners  who,  like  appellant,  own 
mineral  rights  in  lands,  the  surface  estate 
of  which  was  owned  by  otbers,"  and  that 
aueh  discriminatory  assessment  imposes 
■upon  the  latter  an  unlawful  burden  of  tax- 
lation,  and  takes  his  and  their  property 
without  due  process  of  law. 

Tha  Texas  court  recognized  that  U  a 
mineral  right  wa*  not  an  estate,  but  a  mere 
llcenae  to  enter  and  work  in  tbe  future, 
it  wa*  not  taxable.  It  held,  however,  that 
the  deeds  eoBTeying  ore,  atone,  and  minerals 
were  grants  of  property,  and  conveyed  to 
Downman  title  to  the  mineral,  with  the 
right  to  work  the  same.  Tbi*  title  and 
right  were  held  to  be  real  estate,  and  tax- 
Able  u  such.    Ob  thia  writ  of  error  from 


the  *tate  court  we  are  not  concerned  with 
that  construction  of  the  statute,  nor  with 
the  regularity  of  the  method  by  which  the 
taxes  were  assessed,  nor  with  the  (aimes* 
of  the  valuation.    Tbe  only  Federal  quea- 

arises  out  of  the  contention  that  there 
was  a  discrimination  against  Downman  in 
taxing   him    on    mineral    right*    when    tbe 

!  were  not  taxed  if  they  belonged  to 
the  owner  of  the  surface  estate.  In  effect 
be  claims  that  taxability  of  mineral  rights 
was  made  to  depend  not  on  value,  but  on 
ownership,  being  taxable  after  they  bad 
been  conveyed,  but  not  taxable  as  long  as 
they  remained  the  property  of  the  holder 
of  tbe  surface.  The  record,  however,  docs 
not  support  this  position,  tor  it  does  not 
appear  that  the  landowner  was  consciously 
relieved  of  taxation  on  mineral  right* 
knomi  to  exist.  If  the  mineral  actually 
added  to  the  value,  the  law  required  that 
it  should  be  represented  in  tbe  assessment 
of  the  land.  But  if  the  owner  and  the 
assessor  did  not  know  of  the  existence  ot 

there  was  no  injustice  nor  known  dis- 
crimination [3ST]  in  assessing  it  merely  a* 
grazing  land.  When,  however,  an  actual 
sale  of  the  mineral  right*  in  a  particular 
tract  was  made,  and  tbe  deed  recorded,  a 

value  was  brought  to  tight.  There  was 
then  no  reason  why  the  taxing  officers 
ibould  not  accept  the  action  of  the  buyer 
n  paying  therefor  $1.60  per  acre  a*  evi- 
dence that  the  mineral  right  had  a  separate 
value.  This  right,  being  real  estate,  was 
taxable;  but  if  assessed  against  tbe  owner 
of  the  surface,  the  result  would  have  baen 
that  he  would  have  had  to  pay  on  an  in- 
tereat  in  the  land  with  which  be  had  ab- 
solutely parted.  Usually  real  estate  is 
taxed  as  a  unit;  but  as  different  element* 
of  the  land  are  capable  of  being  severed 
and  separately  owned,  the  statute  may  au- 
thorize a  separate  assessment  against  tba 
owner*  ot  the  severed  part*.  Accordingly, 
if  the  title  has  been  aevered,  land  may 
be  taxed  to  on*,  timber  to  another,  or  land 
to  one  and  coal  to  another.  The  stata 
court  held  that  such  wa*  the  law  of  Texas, 
in  view  of  the  general  language  ot  the  stat- 
ute defining  real  estate  as  including  not 
only  the  land  itself,  but  tbe  building*  on 
tbe  land  and  the  minerals  under  the  land. 
There  waa  therefore  nothing  discriminatory 
in  asseasing  Downman  a*  owner  ot  tha 
mineral  right  which  bad  been  aold  to  him, 
and  separately  aSBeeaing  the  owner  of  tha 
surface  with  what  remained.  That  tha 
two  owners  were  thus  separately  assessed, 
each  on  his  own  property,  appean  from 
the  fact  that  both  values  were  separately 
entered  upon  tbe  tax  books, — Downman's 
mineral  rights,  for  which  he  paid  tlJO 
an  acre,  being  aa*c**ed  at  SO  cent*  an  acre. 


.,.„., Goc#'  "• ' 


U11             UHITSD  STATES  t.  eS  PAdUQES  OP  PANAMA  HATS.  8ST,  3AR 

tad  tlw  lurfBce   eaUte  it   from  92   to   fT  of  June  ID,  1BS0,  wu  undoubtedly  due  to  tbe 

[wr  icT«.    If   the   Utter  wae   OTeraascaaed  conBtruetion   placed  thereon  by  the  courts, 

it  iSordi  Downman  no  defense.     The  recort  an  examinitton  of  those  decisions  is  neceS' 

diKl«M*  DO  violation  of  a   Federal   riglit  tary    to    a    proper    understanding    of    the 

ud  the  Judgment  ia  affirmed.  amendment. 

United  States  v.  One  Silk  Eug,  86  C.  C. 

A.  178,  168  Fed.  974;  United  SUtea  y.  20 

Boxes    t>f    Cheese,    163    Fed.    369;    Llnited 

[SSai  UNITED  STATES,  Petitioner,  States  t.  82  Half-Boies  of  Cheese,  164  Fed. 

'■  77Bi  United  States  v.  Mescall,  164  Fed.  880; 

"^J^'^;'^.^-*^/*^.P  OP  PANAMi  United  SUtes  t.  One  Trunk,  171  Fed.  772; 

HATS,  Maiimo  Castillo.  Claimant.  jj^jt^^  SfLtn  v.  One  Trunlt.  175  Fed.  1012, 

(See  S.  C.  Eeporter's  ed.  308-362.)  f)"™!^ '"."'*  S;  'l'  ■*■  ^J'  ""  l*^;  "^^ 

*^                                     '  United  SUtes  v.  Balier,  fi  Ben.  26,  Fed.  Gas. 

DuUe*  —  forfeiture  —  nndervRluatlon  No.  14,500;   United  States  v.  Cargo  of  Su- 

by  foreign  consignors.  gar,    3    Sawy.   46,    Fed.    Cas.    No.    14.722; 

The  fraudulEut  undervaluation  by  torejgn  I.inited  States  v.  Legg,  46  C.  C.  A.  134,  105 

(oniignors  in  the  foreign  country  of  goods  Fed.  933. 

consigned   to  a   person   in   New    York   con-  n  „„'^„i  be  denied  that,  in  amending  the 

rtitute.,  upon  their  arnjal  at  the  port  ol  .j^t^,     Congre*j    intended   to   malce   some 

miry,  an   attempt  to  introduce  them   into  .            ■     .^     ,             i   -^  ,                  ,,     . 

tbe  commerce   of    the   United   States,    and  '=''*''K=  '"  "">  '""'  "^  '*  *'  ""WDable  to 

■lien  they  are  unloaded  and  placed  in  gen-  P«B">ne    that    Congress    intended    by    the 

eni  order  they  are  actually  introduced  into  change  to  make  the  law  more  elective. 

that  commerce,  within  the  meaning  of  the  United   SUtes  T.  Metcall,  216  U.  S.  32, 

customs  administrative  act  of  June  ID,  1800  S4  L.  ed.  79,  30  Sup.  Ct.  Rep.  19. 

(M  Stat,  at  L.  135,  chap.  407,  U.  S.  Comp.  a  statute  should  be  so  construed   as  to 

.■?■*■  i'^J'/'   ^Ti-  iL«'  f^^'^^J't^^.  \^  cffectuste  the  legislative  intent,  and  when 

tlie  act  of  August  6,  180B     30  Stat,  st  L.  ,,,„  !„„„,.„„  „.^  i.  .„.^„,tt,C ^i  -in..,  » 

97,  ehap.  6.  UT  S.  cimp.  SUt.  Supp.  1911,  *'"'  ^«e^»g'  ^'f  '■  sn«*ptible  of  either  a 

p.  Mi),  I  28,  providing  for  the  forfeiture  """"*■  »«l"'»«".  <"  •  ^road.  popuUr  mean- 

ef  any  imported  merohandisc  which  the  con  '"8'   the   eourU  must  adopt  that  meaning 

signor  or  seller  shall  introduce  or  attempt  which  will  accomplish,  and  not  defeat,  the 

to   introduce    into    the    commerce    of    tiiH  intent. 

UnitBl  States  by  means  of  any  fraudulent  United  States  ».  Hartwell,  6   Wall.  308, 

or  false  invoice,  although  the  owner  might  i8  L.  ed.  832;   American  Security  &  T.  Co. 

tL'HJ:""'  .T!.-      .V.\""  l""'  "t'"'«*"  V.  District  of  Columbia.  224  U.  S.  4B1,  66  L. 

tt.  good,  and  direc^d  them  to  be  forward^  ^   85^   32  g„      ct.  Hep,  5S3. 

■d  to  a  foreign  country  without  payment  of  ™' 7^  '  "    ""*"'     ,"  •^J,   -^   ,  -,^  ^      .      „ 

dntie.            B                i                  r-j  -[^^  commerce  of  the  United  States  is  all- 

!   Duties.   SII.   b,    2,    In  inclusive,  taking  in  both  ita  domestic  and  ita 

"  '  foreign  commerce.    The  only  qualillcatlon  in 

rNo   257  1  '^^  statute  is  that  the  goods  shall  be  im- 
ported; and  this  is  true,  of  course,  when  thpy 
have  been  brought  to  a  port  of  the  United 
States  with  intent  to  unlade. 
United    States   t.   Arnold.   1    Qell.  348, 

ON   WRIT   of   Certiorari    to   the   United  Fed.  Cas.  No.  14.489;   Flagler  ».  Kidd,  24 

SUtes    Circuit    Court   of   Appeals    for  =■  C  A.  123,  48  U.  S.  App.  481,  78  Fed.  341. 

tbc  Second  Circuit  to  review  a  decree  which  Intarstate  commerce  of  the  United  SUtes 

tOrmed  a  decree  of  the  District  Court  for  ^ntinues  from  the  receipt  of  coods  by  tlie 

lbs  Northern   District   of   New   York,   sus-  sommon  carrier  to  delivery  to  the  consignee, 

taining  exceptions  to  a  libel  to  forfeit  im-  Coe  ».  Errol,  116  U.  S.  617,  29  L.  ed.  715, 

ported   merchandise   for   fraud   of   the   lor-  '  Sup.  Ct.  Rep.  476;   Rhodes  v.  Iowa,  170 

ttgn   consignors.      Reversed   and    remanded  tl-  S-  *12.  *2  L.  ed.  1088,  18  Sup.  Lt.  Rep. 

tat  further  proceedings.  1^4 ;  Heyman  v.  Southern  R.  Co.  203  U.  S. 

See  same  case  below,   115   0.  C.  A.  340,  !70,  51  L.  ed.  178,  27  Sup.  Ct.  Rep.  104,  7 

UG  Fed.  438.  inn.  Caa.  1130. 

The  facU  are  aUted  in  the  opinion.  The  courts  will  adopt  the  meaning  intend- 


Asslstant  Attorney  General  Adklna  ar- 
pad  the  cause  and  filed  a  brief  for  peti' 
tioBer: 

I  the  ar-'endment  of  tbe 


I    forfeiture    for     violation 
Knnue  laws — see  note  to  United  State*   .. 
M  Diamonds,  t  L.R.A.tN.S)  186.  Jitroduos  Into  the  commerce  of  ths  United 


;A  by  Congress. 

United  SUtes  v.  Chates,  228  U.  S.  82G, 
17  L.  ed.  »G0,  33  Sup.  Ct.  Rep.  898. 

Mr.  Albert  H.  Washburn  argued  the 
:Buse  and  filed  a  brief  for  respondent: 

There  haa  been  no  attempt  to  enter  < 


MX.  ed.  (\^t^,^L.    »•' 
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Stata  DierchRpdiM  in  general  order  within 
tbc  meaning  of  eubBec.  B  of  g  28  of  the 
tariff  act  of  August  6,  1909. 

United  State*  v.  Cargo  of  Sugar,  3  &aw7. 
46,  Fed.  Caa.  No.  14,T22i  United  State* 
*.  Lcgg,  46  C.  C.  A.  13!,  105  i'ei.  930. 

Aaauming  tbat  preparation!  were  made 
in  a  foreign  country  hj  aome  unknown  eon- 
signor  in  anticipation  of  the  commiEiion 
of  an  ofTensc,  or  of  an  attempt  to  commit  mi 
offense,  where  ii  the  overt  act  easential 
either  to  Uie  offense  or  to  the  attempt 
commit  an  offenae! 

Keck  T.  United  SUtei,  172  U.  S.  434,  43 
L.  ed.  606,  IS  Sup.  Ct.  Rep.  264;  United 
SUtea  V.  1  Pearl  Chain,  71  C.  C.  A.  SOO, 
139  Fed.  613)  People  v.  Younga,  12!  Mich. 
292,  47  LJt.A.  108,-81  N.  W.  114;  People 
V.  Murray,  14  Gal.  ISO;  United  State*  v. 
One  Trunk,  171  Fed.  772,  affirmed  in  106 
C.  C.  A.  4S9,  184  Fed.  317. 

It  is  conceifable  that  the  new  language 
with  respect  to  introducing  or  attempting 
to  introduce  imported  merchandiae  into  the 
commerce  of  the  United  States,  found  in 
eubsec.  9  of  |  28,  was  iuBcrted  in  view  of 
the  language  ol  the  trial  judge  in  the  Hes- 
call  Case  so  as  to  broaden  the  scope  of  the 
section  to  include  a  custom b  weigher,  even 
though  it  subsequently  transpired  after  the 
passage  of  the  act  of  1909  that  |  9  of  the 
old  act,  aa  construed  by  this  court  (United 
SUtei  V.  Mescall,  216  U.  S.  26,  54  L.  ed. 
77,  30  Sup.  Ct  Rep.  19),  waa  sufficiently 
comprehensive  ••  it  stood.  This  is  some- 
thing that  Congress,  of  course,  could  not 
surely  anticipate. 

(359]  Mr.  Joatice  lAmar  delivered  thi 
opinion  of  the  court: 

This  was  a  proceeding  to  forfeit,  for 
fraud  of  foreign  coaaigaora,  goods  not 
technically  entered  at  the  New  York  eua- 
toma  house,  but  unloaded  from  the  ahip 
and  stored  in  general  order.  The  libel 
charge*  that  Caatillo  k  C<»npany  were  en- 
gaged in  buying  and  selling  Panama  hats 
shipped  to  them  by  merchanta  from  foreign 
porta.  These  coniignors,  aa  required  by 
law  (26  SUL  at  L.  131,  ehap.  407,  U.  8. 
Comp.  Stat.  1901,  p.  1388),  delivered  t« 
the  American  consular  agcn^  *t  the  point 
of  shipment,  three  seta  of  infoicea  show- 
ing the  value  of  the  property  intended  for 
importation  into  the  United  States.  One 
of  these  invoice*  was  retained  by  that 
olGcer,  one  was  sent  to  the  collector  of  the 
port  at  New  York,  and  the  third  waa  de- 
livered to  the  consignor,  and  by  him  for- 
warded to  the  consignee,  Castillo  k  Com- 
pany. All  the  provisions  of  the  law  were 
complied  with,  except  that  tbe  consignors 
falsely  and  fraudulently  undervalued  tbe 
merchandise.    The  goods   arriTcd   in   New 


York  during  April,  Hay,  and  Jnue,  IftlO, 
but  were  not  called  for  by  the  etmaiguee. 
Tbej  were  accordingly  pnt  in  general  order- 
by  virtue  of  cuatoma  regulaUons  (||  10S7, 
108S,  1902;  Rev.  Stat.  ||  2S64,  2089,  D. 
8.  Comp.  SUt.  1901,  pp.  1M3,  IHO), 
whereby  the  collector  takea  pnsseasioB  of 
goods  unloaded,  but  unclaimed.  They  aro 
then  stored  in  a  general  order  warehouse, 
the  consignee  having  the  right  at  any  time 
within  twelve  months  to  withdraw  them 
and  make  due  entry  therefor.  If  not  •• 
entered  within  the  year,  the  merchandiae 
must  be  sold  at  public  auction. 

The  libeled  goods  not  having  been  called 
for,  the  collector.  In  Hay,  1011,  eanaed 
proceedings  to  be  instituted  to  have  them 
forfeited  under  the  provisions  of  |  9  of  the 
tariff  act  [of  1800,  SB  Stat,  at  L.  13S, 
chap.  407,  U.  8.  Comp.  Stat  1001,  p. 
1896,  as  amended  by  i  28]  of  1B09  (36 
SUL  at  L.  97,  chap.  6,  U.  8.  Comp.  Stat 
Supp.  1911,  p.  004),  which  declarea  "that 
if  any  consignor,  seller,  owner,  importer, 
consignee,  agent,  or  otoer  person  or  per- 
sona, shall  enter  or  introduce,  or  attempt 
tn  enter  or  introduce,  into  the  commercp  ol 
the  United  Btate^  any  imported  [360J  mer- 
chandise by  means  of  any  fraudulent  or  fa  la* 
invoice  ...  or  shall  be  guilty  of  any 
wilful  act  or  omission  by  means  whel-eot 
tbe  United  States  may  be  deprived  of  the 
lawful  duties  .  ,  .  such  merchandiM 
or  tbe  value  thereof,  to  be  recovered  fron 
such  person  or  persona,  shall  be  forfeited 
.  .  .  and  such  person  or  peraooa  shall, 
upon  conviction,  be  fined  .  .  .  o~  b* 
imprisoned  ...  or  both,  in  the  dia- 
cretion  of  the  court." 

Maximo  Castillo,  as  claimant,  filed  ex- 
ceptions to  the  libel  on  tbe  ground  that 
the  merchandise  waa  not  subject  to  for- 
feiture because  there  had  beat  no  entfj 
of  the  goods;  contending  that  placing  them 
in  general  order  waa  not  even  an  attempt 
to  introduce  them  into  the  eommeree  of 
the  United  State*,  inasmuch  aa  th*  owner 
might,  during  the  year,  direct  them  to  b«  ■ 
forwarded  to  a  foreign  country  wtthovt 
payment  of  a  duty  here.  This  contention 
sustained  by  the  district  Judge,  That 
judgment  waa  alBrmed  by  the  circuit  eonit 
'  appeals  (IIS  a  C.  A.  340.  106  Fed. 
438),  and  tbe  case  is  here  aa  writ  of  «er- 

The  prior  tariff  act  (20  Stat  at  L.  Itl. 
chap.  407,  U.  S.  Comp.  Stat  100],  p.  1888) 
provided  lor  the  forfeiture  of  the  gooda 
"if  any  owner,  importer,  consignee^  *S.Bi>t, 
other  person,  ahall  make  or  attempt  to 
make  any  entry  of  imported  ■»"*'■  ■■""it 
by  means  of  any  fraadulent  or  fatao  U- 
voice."  In  several  eaae*  arliing  mtder  that 
act  it  waa  held  that  tha  language  naad  did 
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nt  wrcr  the  mc  of  fraud  by  tbe  con' 
ripw,  Mr  eonld  the  gooda  be  forfeited 
for  tka  wronfful  conduct  of  any  p«rion  it 
fl«  Mt  Receded  the  making  of  the  docu- 
Mgti  or  taking  Any  of  the  itepa  ne«««Miry 
I*  inter  the  goods.  United  SUtM  t.  646 
IiU  BoiM  of  Tigt,  lU  Fed.  778  ( 1908)  ; 
Vlitid  at>te«  T.  One  Trunk,  ITl  Fed.  T72 
(July,  1M0).  Under  the  atatute,  u  tbua 
Mutned,  there  wks  no  penalty  for  the 
inmwt  fraod  on  the  part  of  the  coasignor, 
Mtwithstanding  the  fact  that  hU  inToice 
nhiatioo  was  of  great  impcHlance  in  de- 
tmnining  true  ralue,  u  ■  baaia  for  collect- 
i^  the  duty.  And  even  if  the  consignor 
vsi  [381]  alao  consignee,  It  had  been  held 
that  there  was  a  Iocim  p(mU«iitia  so  that  be 
«ight,  before  entry,  lubatitute  a  true  for 
a  falM  inroice,  and  thna  Mcapc  a  forfeiture. 
In  order  to  clooe  thoae  loopholes  and  to 
■ake  the  act  more  effective  Congreas,  on 
Angnat  C,  190B  (30  SUt.  at  L.  87,  chap. 
I,  D.  S.  Comp.  Stat.  Bupp.  1911,  p.  904), 
rbanged  the  law  ao  as  to  increase  the  num- 
ker  of  penona  whose  fraud  ahould  be  pun- 
idied.  It  alao  enlarged  the  acope  of  con. 
duet  for  which  the  goods  should  be 
forfeited.  Instead  o(  punishing  only  for  the 
fraud  of  the  "owner,  importer,  conaignee, 
and  other  persons,"  as  under  the  act  of 
](90,  proriaion  waa  made  lor  forfeiture  for 
fraud,  of  the  "conaignor  or  aeller."  In- 
riead  of  punishing  only  for  entering  or 
attempting  to  enter  on  a  fraudulent  in- 
Toice^  it  punished  an  attempt  by  auch 
■tans  "to  introduce  any  imported  mer- 
daadlae  into  the  commerce  of  the  United 
Btates."  This  latter  phrase  necessarily  in- 
tfaded  mora  than  an  attempt  to  enter, 
atkerwise  the  amendment  was  inoporative 
igainat  the  consignor  against  whom  It  waa 
lyclslly  aimed,  for  he  does  not,  aa  such, 
■ake  tiie  declaration,  sign  the  documents, 
m  take  ajiy  steps  in  entering  or  attempt- 
tag  to  enter  the  goods.  When  he  makes 
the  false  inToice  in  a  foreign  country  there 
is  BO  artraterritorial  operation  of  the  stat- 
«te  whereby  he  can  be  criminally  punished 
lor  his  fraud.  Bnt  when  the  consignor 
■ada  the  fraudulent  undervaluation  in  the 
loRigB  eoontiy,  and  on  auch  false  invoice 
tlN  goods  were  abipped,  and  arrived  eon- 
^gned  to  a  merchant  in  New  York,  the 
■crchaadiae  was  within  the  protection  and 
■abjset  to  the  penalties  of  the  commercial 
tignlationa  of  this  country,  even  though 
the  eoosignor  was  beyond  the  seas  and 
antoidc  Um  conrt'e  jurisdiction. 

It  was  argued  that  the  goods  could  only 
ta  fwfdtad  for  the  same  acts  that  would 
avpport  an  Indictment;  and  inasmuch  as 
ttc  ecoaigBor  could  not  be  prosecuted  here 
lor  aaking  a  false  invoice  in  a  foreign 
Mostly,  neitber  could  the  goods  be  lor- 
•>L.  ed. 


(eited  for  the  same  conduct  in  the  [362] 
same  place.  But  white  punishscent  for  the 
crime  and  forfeiture  of  the  goods  will  often 
be  coincident  penalties,  they  are  not  neces- 
sarily so,  nor  is  there  any  inconsistency 
in  proceeding  against  the  rsa  if  the  wrong- 
doer Is  beyond  the  jurisdiction  of  the  court. 
The  very  (act  that  the  criminal  provision 
of  the  statute  does  not  operate  eztrater- 
ritorially  against  the  consignor  would  be 
a  reason  why  the  goods  themselves  should 
be  subjected  to  forfeiture  on  arrival  here. 
Cf.  American  Banana  Co.  v.  United  Fruit 
Co.  213  U.  8.  3SS,  03  L.  ed.  832,  29  Sup. 
Ct  Rep.  611,  16  Ann.  Cas.  1047;  United 
SUtes  V.  Nord  i>eutscher  Uoyd,  223  U.  S. 
612,  56  L.  ed.  631,  32  Sup.  Ct.  Rep.  244. 
The  consignor's  absence  would  not  relieve 
the  goods  from  the  liability  to  be  for- 
feited. He  must  be  treated  as  having 
made  the  shipment  with  a  knowledge  that 
tbey  could  not  remain  in  the  vessel  (Rev. 
Stat.  I  2880,  U.  S.  Comp.  SUt.  1001, 
p.  1913),  and  that  if,  after  being  unloaded, 
they  were  not  called  for,  they  would  be 
stored  in  general  order,  there  to  remain, 
free  from  the  burden  of  any  state  legiala- 
tion,  and  within  the  protection  of  the  com- 
merce clause  of  the  Conatitution.  The  for- 
eign consignor  is  charged  with  knowledge 
that,  if  gooda  stored  in  auch  warehouse 
were  not  called  for  within  the  year,  tbey 
were  to  be  sold  at  public  outcry;  or  it, 
during  that  period,  tbey  were  taken  out 
tor  shipment  to  a  foreign  port,  they  would 
atart  from  a  place  of  storage  within  the 
territory  of  the  United  States,  and  move 
thence  in  a  channel  of  its  commerce.  So 
that  in  the  present  case,  when  the  goods, 
fraudulently  undervalued  and  consigned  to 
a  person  in  New  York,  arrived  at  the  port 
of  entry,  there  was  an  attempt  to  intro- 
duce tfaem  into  the  commerce  of  the  United 
States.  When  they  were  unloaded  and 
placed  in  general  order,  tbey  were  actually 
introduced  into  that  commerce,  within  the 
meaning  of  the  statute  intended  to  prevent 
frauds  on  the  customs.  The  judgment  dia- 
missing  the  libel  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 


[363]  DELAWARE,  LACKAWANNA,  A 
WESTERN  RAILROAD  COMPANY,  PIff. 
in  £rr., 

UNITED   STATES   OF  AMERICA. 
(See  B.  C.  Reporter's  ed.  368-373.) 
Constitutional  law  —  governmental  reg- 
nlatlon  of  InterstalA  carrier  ^  asso- 
ciation with  oommodlty  carried. 


1.  Forbidding    a    railway    company 
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trtnaport  in  interttate  commerce  from  mar- 
ket to  mine  an  article  purchased  by  it  for 
Die  in  ita  private  buiineu  of  mIninK,  con- 
dneted  under  charter  authority,  as  is  dooe 
by  the  Hepburn  act  of  June  28,  1906  (34 
But.  at  L.  68S,  cbap.  36S1,  U.  S.  Comp. 
Stat.  6upp.  1911,  p.  1287),  doei  not  deny 
the  due  procesi  of  law  guaranteed  by  U.  S. 
Const.,  6th  Amend.,  but  auch  prohibition 
is  a  valid  exercise  of  the  power  of  CongreM 
to  regulate  commerce. 
(For  otber  caie*.  see  ConMltatlanal  Lnw,  IT. 

b,    T;    Commerce,    111.,    In    Dlscat    Bop.    Ct. 

1008.1 
Carrlera  —  sOTernmental  reEUlatlon  — 

association   ivIDi   commodity   carried. 

2.  The  transportation  by  a  railway  com- 
pany in  interstate  commerce  from  market 
to  mine  of  articles  purchased  ,by  it  for  use 
bf  it  in  ita  private  l>usineBi  dl  mining  is  a 
violation  of  the  commodity  clause  of  the 
Hepburn  act  of  June  29,  IBOQ,  whicb  makes 
it  unlawful  for  any  railway  company  to 
transport  in  interstate  commerce  an^  arti- 
cle wnich  it  may  own  or  in  which  it  may 
have  any  Interest  except  such  as  may  be 
necessary  for  its  use  in  the  conduct  ol  its 
buiincfls  as  a  common  carrier. 
IGoTemoiental    eonlrol    of    cnrrler.    Me    Car- 

r1*n,   ill..   In   DliMt  8ap.  Ct.   1S08.] 
Carrlcra  —  governmental  regulHtlOD  — 
■SBoclatloD   with   commodity   carried. 

3.  Hay  purchased  by  a  railway  company 
for  the  use  of  animals  employed  in  operat- 
ing ita  coal  mines  cannot  be  said  to  have 
been  necessary  for  tile  use  of  the  company 
in  thb  conduct  of  its  business  as  a  common 
carrier,  within  the  meaning  of  the  commoditv 
clause  of  the  Hepburn  act  of  June  2B,  IDOQ, 
which  malces  it  unlawful  for  any  railway 
company  to  transport  in  interstate  com- 
mtrcc  any  article  it  may  own,  or  in  which 
it  may  have  any  interest  except  such  as  may 
he  necessary  for  tts  use  in  the  conduct  of 
its  business  as  a  common  carrier,  where  the 
company  sells  for  public  consumption  75 
per  cent  of  the  coal  produced,  using  the  re- 
maining 2S  per  cent  as  fuel  for  its  locomo- 


Salo  —  when  title  iinsscn  —  delivery  — 

acceptance. 

4.  An  acceptance  which  passes  title  with 
the  right  to  rescind  as  for  a  condition  sub- 
sequent if,  un  later  inspection,  the  quality 
is  found  not  to  correspond  with  the  specifi- 
cations, results  from  the  receipt  by  a  car- 
rier at  a  point  on  its  own  line  of  hay  de- 
livered to  it  by  the  vendor  in  a  contract 


transport  it  to  such  otlter  point*  on  its 
line  as  it  should  determine,  having  the  right 
to  inspoct  at  those  points  before  aceeptanee, 
and  agreeing  to  pay  therefor  only  after  such 
inspection  and  acceptance. 
'"--   —'■-.T   mn,   see   Sale,   I.   e,   lo    DIsmI 

.  ims.T 
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[No.  275.] 


JN  ERROR  to  the  District  Court  of  th» 
United  BUtes  for  the  Western  Distriei 
of  New  York  to  review  a  conviction  of  K 
carrier  for  violating  the  commoditiea  elans* 
of  the  Hepburn  act.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Jenney  argued  th*  canae  ajid 
filed  a  brief  for  plaintiff  in  error: 

The  hay  in  question  was  not  owned  by  th* 
railroad  company  during  the  transportatioa 
thereof  from  Black  Rock  to  Scranton.  Tb* 
title  to  said  hay  did  not  pass  to  the  railroad 
company  until  it  accepted  it  after  an  inspec- 
tion thereof  at  the  mines. 

Williston,  SalM,  ||  27 4,  277, 278,  2B0,  478, 
480,  462;  Benjamin,  Sales,  Cth  ed.  pp.  S41, 
34a,  347,  3S5, 746,  763 ;  36  Cyc.  30« ;  Hershia- 
er  V.  Delone,  24  Neb.  380,  38  N.  W.  8S1; 
Stephens  v.  Santee,  49  N.  \.  AB;  Kein  t. 
Tupper,  62  N.  ¥.  S50;  Cooke  v.  Millard,  65 
N.  Y.  362,  22  Am.  Rep.  618;  Nichols  ft  8. 
Co.  V.  Paulson,  6  N.  D.  400,  71  N.  W.  13«; 
Hatiiaway  v.  O'Gorman  Co.  26  R.  I.  476, 
69  Atl.  387;  Smith  v.  Wisconsin  Invest.  Co. 
114  Wis.  l.'il,  88  N.  W.  828 1  Mechem,  Sales, 
§§  721,  724,  726,  729,  730,  733,  736,  I^UIS, 
1370;  Blackburn,  Sales,  p.  128;  Braddock 
Glass  Co.  V.  Irwin,  163  Pa.  440,  26  Atl.  490; 
Dannemiller  v.  Kirkpatrick,  201  Fa.  218,  60 
Atl.  92S;  McNeal  v.  Braun,  63  N.  J.  L.  617. 
26  Am.  St.  Rep.  441,  23  Atl.  687:  A.  J. 
Neimcyer  Lumber  Co.  v.  Burlington  ft  U. 
River  B.  Co.  64  Neh.  321,  40  L.R.A.  ■->34. 
74  N.  W.  670;  United  SUtes  v.  Andrews, 
207  U.  S.  229,  62  L.  ed.  185,  28  Sup.  Ct. 
Rep.  100;  Star  Brewery  Co.  v.  Horst,  5ft 
C.  C.  A.  362,  120  Fed.  246;  Holmes  v.  Gregg, 

66  N.  H.  621,  28  Atl.  17;  Cornell  v.  Clark, 
104  N.  Y.  461,  10  N.  E.  888;  Ballantyne  t. 
Appleton,  82  Me.  670,  20  Atl.  236;  Potter  t. 
Holmes,  87  Minn.  477,  82  N.  W.  411 ;  Cefa- 
lu-Derrig  Co.  v.  Fitzsimmons,  66  Minn.  480, 

67  N.  W.  1018;  Orimoldby  t.  Wella,  L.  B. 


Note. — On  the  power  of  Congress  to  regu- 
laU  commerce — see  notes  to  State  ex  rel. 
Corwin  v.  Indiana  ft  0.  Oil,  G.  ft  Min.  Co. 
6  L.R.A.  679;  Bullard  v.  Northern  P.  R.  Co. 
11  LJI.A.  846;  Re  Wilson,  12  L.R.A.  624; 
Gibbons  V.  Ogden,  6  L.  ed.  U.  S.  23;  Brown 
V.  Maryland,  6  L.  ed.  U.  8.  678;  Gloucester 
Feriy  Co.  r.  Pennsylvania,  29  L.  ed.  U.  S. 
1S8;  Battcnnsn  r.  Western  IT.  Teleg.  Co. 
130 


32  L.  ed.  U.  S.  229;  Harmon  v.  Chicago,  »T 
L.  ed.  U.  S.  216;  and  Cleveland,  C.  0.  4- 
St.  L.  R.  Co.  V.  Backus,  38  L.  ed.  U.  6. 
1041. 

On  the  passing  of  title  by  delivery  t.  o.  b. 
— see  notes  to  Samuel  M.  Lskwder  ft  Son* 
Co.  V.  Albert  Mackie  Grocery  Co.  68  L.B.A. 
788,  and  Dentrel  r.  Island  Park  Ano.  S» 
LJl.A.(N.S.)    64. 
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»  G  P.  381,  44  L.  J.  C.  P.  N.  S.  203,  32 

L  T.  N.  B.  490,  S3  Week.  Bep.  024)  Perking 

T.  Bell  [ISQS]   1  Q..  B.  193,  62  L.  J.  Q.  B. 

N.  S.  II,  4  Beporta,  212,  07  L.  T.  N.  8.  792, 

41  Week.  Bep.  196. 

The  power  tt  reguUte  commerce  KoioDg 
Ih*  lUlet  ia  limited  by  tbe  Otb  Amendment. 
GJUMmi  T.  Ogdeo,  9  Wheat.  1,  «  L.  ed.  1!3 ; 
UoBOBgthela  NaT.  Co.  *.  United  SUtea,  148 
U.  8.  UO,  37  L.  ed.  471,  13  Sup.  Ct.  Bep. 
m-,  MeCraj  T.  United  SUtea,  19S  U.  S. 
V,  4S  L.  ed.  78,  24  Sup.  Ct.  Bep.  T6S,  1 
iOD.  Cat.  GOl ;  Adair  t.  United  Statea,  208 
C.  S.  181,  B2  L.  ed.  436,  28  Sup.  Ct.  Bep. 
IT7, 13  Ann.  Caa.  764. 

Tbc  limitations  imposed  b;  the  Otb 
Amoidment  upon  the  exerciae  by  Congreaa 
of  the  power  to  regulate  commerce  are  tbe 
■UM  ai  those  imposed  b;  the  14th  Amend- 
ment apon  the  exercise  Qf  the  police  power 
b;  the  state  legislature. 

Freund,  Pol.  Power,  §9  60,  66;  Twining 
T.  New  Jersey,  211  U.  S.  78,  101,  B3  L. 
cd.  S7,  lOT,  29  Sup.  Ct.  Bep.  14;  Carroll 
T  Greenwich  Ids.  Co.  190  U.  B.  401,  410, 
50  L.  ed.  240,  250,  26  Btip.  Ct.  Bep.  63. 

The  Sth  Amendment  forbids  Congress,  in 
the  eierciae  of  tbe  power  to  regulate  com- 
merce, to  interfere  arbitrarily,  unreasonably, 
or  nnnecesfiarily  witb  individual  rights  of 
liberty  and  property.  That  statute  is  an 
srbitrary,  unreasonable,  and  unnecessary  in- 
terference witEi  sueb  rights  which  has  no 
naionable  relation  to  the  accomplishment 
ol  any  legitimate  public  object. 

Union  Bridge  Co.  t.  United  States,  204 
0.  8.  384,  51  L.  ed.  523,  27  Sup.  Ct.  R«-p. 
XI;  Lawton   t.  Steele,   152   U.  S.   133,  38 


US,  139,  51  L.  ed.  743,  744,  27  Sup.  Ct. 
Rep.  440;  Atlantic  Coast  Line  Co.  t.  North 
Carolina  Corp.  Commission,  206  U.  8.  1,  20, 
II  L.  ed.  933,  942,  27  Sup.  Ct.  Rep.  580, 
11  Ann.  Cas.  398;  Hudson  County  Water 
Co.  v.  UcCarter,  209  U.  B.  349.  52  L.  ed. 
m.  28  Sup.  Ct.  Bep.  629,  14  Ann.  Cas. 
ttO. 

The  emmnodities  clause,  in  its  application 
to  the  facta  of  this  case,  deprived  the  rail- 
nad  company  of  ita  liberty  and  property. 

Allgeyer  t.  Louisiana,  165  U.  8.  589^  41 
L  ed.  8)S,  17  Sup.  Ct  Rep.  427. 


The  defendant  was  the  owner  of  tbe  hay 
rtile  tnnsporting  it  from  Black  Bode  {Buf- 
falo) to  Scnnton. 

Alden  T.  Hart,  181  Blass.  578,  17  N.  E. 
TU;  Allen  t.  Hanry,  M  Ala.  10;  Ballanlyae 
■■  I.,  ed. 


V.  AppletoQ,  82  Ue.  S70,  20  Atl.  235;  Booth. 
by  V.  Plalated,  61  N.  H.  436,  12  Am.  Bep. 
140;  Burrows  T.  Whitaker,  71  N.  ¥.  291,  27 
Am.  Rep.  42;  Cefalu  v.  Fitzimmoni-Oerrig 
Co.  65  Minn.  460,  67  N.  W.  1018;  Chicago, 
I.  A  L.  E.  Co.  T.  United  SUtes,  219  V.  S. 
488,  00  L.  ed.  300,  31  Sup.  Ct.' Rep.  272: 
Cornell  v.  Clark,  104  N.  Y.  461,  10  N.  E. 
888;  Crofoot  v.  Bennett,  2  N.  Y.  258i  Fugel 
V.  Brubaker,  122  Pa.  7,  16  Att.  6S2;  Fromme 
V.  O'Donnell.  124  Wis.  629,  103  N,  W.  3j 
Gass  T.  Astoria  Veneer  Mills,  121  App.  DiT. 
182,  105  N.  y.  Supp.  7B4;  Uraff  v.  Fitch, 
56  111,  37S,  11  Am.  Bep.  85;  Grimoldby  v. 
Wells,  L.  R  10  C.  P.  381,  44  L.  J.  C.  P. 
N.  S.  203,  32  L.  T.  N.  S.  400, -23  Week.  Bep. 
524;  Hatch  v.  Standard  Uil  Co.  100  U.  S. 
124,  25  L.  ed.  654;  Holmes  v.  Gregg,  66  N. 
H.  621,  28  Atl.  17;  Re  TrauaporUtion  of 
Company  Material,  22  Inters.  Com.  Rep. 
439;  KeUea  v.  Haines,  41  N.  H.  246;  Knp- 
penheimer  v.  Wertheimer,  107  Mich.  77,  61 
Am.  St.  Rep.  317,  64  N.  W.  962;  Leonard  v. 
Davis,  1  Black,  476,  17  L.  ed.  222;  Lingham 
T.  Eggleston,  27  Uich.  324;  Louisville  A  S. 
R.  Co.  v.  Mottley,  219  U.  8.  407,  fiO  L.  cd. 
297,  34  L.RJ.(N.S.l  671,  31  Sup.  Ct.  Rep. 
265;  Macomber  v.  Parker,  13  Pick.  1/5; 
McCarty  *.  Gordon,  16  Kan.  35;  M'CulIoeh 
T.  Maryland,  4  Wheat.  316,  4  L.  ed.  579) 
McNeal  v.  Braun,  53  N.  J.  L.  017,  26  Am. 
St.  Bep.  441,  23  Atl.  687;  Murphy  v.  Ssgola 
Lumber  Co.  125  Wis.  363,  103  N.  W.  1113; 
Perkins  v.  Bell  [1893]  1  Q.  B.  193,  62  L.  J. 
Q.  B.  N.  8.  91,  4  ReporU,  212,  67  L.  T.  N.  B. 
(92,  41  Week.  Rep.  1B6;  Pieraon  v.  Crook, 
115  N.  ¥.  639;  Pope  v.  Allis,  116  U.  8.  363, 
29  L.  ed.  3S3,  6  Sup.  Ct.  Rep.  69;  Potter 
V.  Holmes,  87  Minn.  477,  B2  N.  W.  411; 
Riddle  V.  Vamum,  20  Pick.  280;  Star  Brew- 
ery Co.  V.  HoTst,  68  C.  C.  A.  382,  120  Fed. 
246;  United  SUtes  v.  Andrews,  207  U.  S. 
220,  02  L.  ed.  185,  28  Sup.  Ct.  Rep.  100; 
United  BUtes  v.  Sunday  Creek  Co.  194  Fed. 
262;  Wadhama  v.  Balfour,  32  Or.  313,  91 
Pac.  642;  Weil  v.  Stone,  33  Ind.  App.  112, 
104  Am.  St.  Rep.  243,  69  N.  E.  696;  Willis- 
ton,  Sales,  I  472;  Young  Bros.  v.  Minkler, 
14  Colo.  App.  204,  69  Pac.  622. 

The  commodities  clause  is  constitutional 
aa  applied  to  tbe  transportation  by  a  rail- 
road, also  engaged  In  production,  of  articles 
owned  by  it  and  intended  for  use  in  its 
operation  as  a  producer.  Hence,  it  is  con*ti- 
tutional  as  applied  to  tbe  transportation  by 
defendant  of  tbe  hay  in  question. 

Booth  V.  Illinois,  184  U.  B.  426,  48  L.  ed. 
683,  22  Sup.  Ct.  Rep.  426;  Cedar  Hill  Coal 
t  Coke  Co.  V.  Atchison,  T.  A  8.  F.  R.  Co.  15 
Inters.  Com.  Hep.  76;  Com.  v.  Gilbert,  160 
Mass.  157,  22  L.R.A.  439,  30  N.  E.  454; 
2  Ene.  U.  8.  Bup.  Ct.  Rep.  Ill,  note  2:t; 
Knoxvlllc  Iron  Co.  v.  Harbison,  183  U.  S. 
13,  46  L.  ed.  65,  22  Sup.  Ct.  Bep.  1 ;  Lemienx 
SSI 
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T.  Young,  211  U.  B.  489,  S3  L.  ed.  206,  20 
Sup.  Ct.  Eep.  174;  New  York,  N.  H.  k  H. 
K.  Co.  V.  Interstate  Uommerce  Commiseion, 
ZDO  U.  B.  361,  50  L.  ed.  GIG,  26  Sup.  Ct.  Rep. 
272;  OpiDioD  of  Justice*  (Re  Houm  Bill  No. 
1230)  183  Hua.  6SD,  28  L.R.A.  344,  40 
N.  E.  713;  Otii  v.  Parker,  187  U.  S.  B06, 
47  L.  ed.  323,  23  Sup.  Ct  Bep.  168;  Powell 
V.  Pennsflvanm,  127  U.  S.  67S,  32  L.  ed. 
S63,  8  Sup.  Ct.  Rep.  602,  12S7 ;  Public  Clear- 
ing House  V.  Coyne,  104  U.  S.  40T,  43  T^ 
cd.  lOSZ,  24  Sup.  Ct.  Rep.  789;  Purity  Ex- 
tract k  Tonic  Co.  v.  Lynch,  826  U.  S.  102, 
£7  L.  ed.  184,  33  Sup.  Ct.  Rep.  44;  Denn  ex 
dcm.  Scott  T.  Reid,  10  Pet.  624,  9  L.  ed. 
619;  New  York  ez  rel.  Silz  v.  fiesterberg, 
211  U.  B.  31,  63  L.  ed.  76,  20  Sup.  Ct.  Kep. 
10;  SUughter-Bouse  Caeea,  16  Wkll.  38, 
21  L.  ed.  394;  St.  Paul,  M.  k  M.  R.  Co.  t. 
Phelps,  137  U.  8.  628,  34  L.  ed.  787,  11  Sup. 
Ct.  Rep.  168;  Swift  k  Co.  t.  United  SUtes, 
]fl6  U.  S.  376,  40  L.  ed.  618,  26  Sup.  Ct.  Rep. 
278;  United  States  rat  rel.  Atty.  Gen.  T. 
Delaware  k  H.  Co.  213  U.  S.  366,  G3  L.  ed. 
836,  20  Sup.  Ct.  Rep.  G27;  United  BUtes 
y.  Lehigh  Valley  R.  Co.  220  U.  S.  257,  ^6 
L.  ed.  458,  31  Sup.  Ct.  Rep.  387;  United 
States  T.  Goldenberg,  168  U.  S.  05,  42  L.  ed. 
304,  18  Snp.  Ct.  Rep.  3. 

Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

The  Delaware,  Lackawanna,  k  Western 
Railroad  Company  was  indicted  for  haul- 
ing, over  its  lines,  between  Buffalo,  New 
York,  and  Scranton,  Pennsylvania,  twenty 
carloads  of  haj>,  belonging  to  the  company, 
but  not  necessary  for  its  use  as  a  common 
carrier.  This  transportation  [368]  was 
charged  to  be  in  violation  of  the  commodity 
clause  of  the  Hepburn  act  (34  Stat,  at  L. 
&86,  chap.  3601,  U.  S.  Camp.  Stat.  Siipp. 
1011,  p.  1287) ,  which  makes  it  unlawful  "for 
any  railroad  company  to  transport  [in  inter- 
state commerce]  any  article  ...  it 
may  own  .  .  .  or  in  which  it  may  have 
any  interest  .  .  .  except  such  .  .  . 
as  may  be  necessary  ,  .  .  for  its  use  in 
the  conduct  of   its  business   aa  a   common 

On  the  trial  It  appeared  that  the  defend- 
ant was  not  only  cl  artered  as  a  railroad, 
but  bad  also  been  authorized  to  operate 
coal  mines.  The  hay,  referred  to  in  the 
indictment,  had  been  purchased  for  the  use 
of  animals  employed  in  and  about  the  mines 
at  Scranton, — all  the  coal  taken  therefrom 
being  sold  for  use  by  the  public,  except  the 
steam  coal  which  was  used  aa  fuel  lor  the 
company's  locomotives. 

The  defendant  was  found  guilty  and 
sentenced  oc  each  ol  the  twecty  couuts.  It 
brought  the  case  here,  inBioting  that  the 
commodity  elauae  violated  the  8th  Amend- 
171 


ment,  deprived  the  company  of  a  right  to 
contract,  and  prevented  it  from  carrying  ita 
own  property  needed  in  a  legitimate  intra- 
state husineaa,  conducted  under  authority  of 
a  charter  granted  by  tbe  atate  of  Peanayl- 
vania,  many  yeara  before  the  adoption  ol 
the  Hepburn  bill. 

1.  This  contention  must  be  overruled  on 
the  authority  of  United  States  ex  rcL  Attjr^ 
Gen.  V.  Delaware  k  H.  Co.  213  U.  8.  366, 
41S,  83  L.  ed.  S36,  852,  20  Sup.  Ct.  Rep.  527. 
It  is  true  that  the  decision  in  that  caae  r«- 
lated  to  tblpmenta  of  coal  from  mine  to 
market,  while  -here  the  merchandise  waa 
transported  from  m^i-kct  to  mine.  But  tha 
statute  relates  to  "all  commoditiea,  ex- 
cept lumber,  owned  by  the  company,"  and 
includes  inbound  aa  well  aa  outbound  ship- 
ments. Both  classes  of  transportation  are 
within  the  purview  of  the  evil  to  be  cor- 
rected, and  therefore  subject  to  the  power  of 
Congress  to  regulate  interstate  commerce. 
The  exercise  of  that  power  is,  of  couiae, 
limited  by  the  provisions  of  the  5th  Amend- 
ment [370]  (Monongahela  Nav.  Co.  v. 
United  SUtes,  148  U.  S.  336,  37  L.  ed.  471, 
13  Sup.  Ct.  Rep.  622;  McCray  v.  United 
SUtes,  195  U.  S.  27,  40  L.  ed.  78,  24  Sup.  Ct 
Hep.  76B,  1  Ann.  Caa.  581 ;  Union  Bridge  Co. 
V.  United  States,  204  U.  S.  364,  51  L.  ed.  823, 
27  Sup.  Ct.  Rep.  a67),  but  the  commodity 
clause  does  not  take  property,  nor  does  It 
arbitrarily  deprive  the  company  of  a  right 
of  property.  The  sUtute  deals  with  rail- 
road companies  aa  public  carriers,  and  the 
fact  that  they  may  also  be  engaged  in  a 
private  business  does  not  compel  Congress 
to  l^islate  concerning  them  as  carriers  so 
as  not  to  interfere  with  them  aa  miners  or 
merchanU.  If  such  carrier  hauls  for  the 
public  and  also  fi-r  iU  own  private  pur- 
poies,  there  is  an  opportunity  to  discrimi- 
nate in  favor  of  itself  against  other 
shippers  in  the  rate  charged,  the  facility 
furnished,  or  the  quality  of  the  service  ren- 
dered. The  commodity  clause  was  not  an 
unreasonable  and  arbitrary  prohibition 
against  a  railroad  company  transporting  ita 
own  useful  property,  but  a  constitutional 
exercise  of  a  governmenUI  power  intended 
to  cure  or  prevent  the  evils  that  might  re- 
sult if,  in  hauling  goods  in  or  out,  tbe  com- 
pany occupied  the  dual  and  Inconsistent 
position  of  public  carrier  and  private  ahip- 

It  was  suggested  that  tbe  case  is  not  with- 
in tbe  sUtute  becsuse,  aa  the  company  conld 
buy,  in  Scranton,  bay  that  had  already  been 
transported  over  its  line,  no  poesjble  barm 
could  come  to  anyone  tf  it  bought  the  same 
hay  in  Buffalo,  and  then  hauled  it  to  Scran- 
ton for  uBe  at  tbe  mine,  but  not  for  aale  in 
competition  with  other  dealerB  in  stodc  food. 
But  the  court*  are  not  concerned  with  ths 
111  V.  S. 
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fMrilaa  M  to  «hcU)«r,  in  a  partleuUr  caae, 
tb«t  bad  been  anj  duerimi  nation  Kgainat 
•tifptn  or  harm  to  other  dealer*.  Tbe 
■htule  ii  general,  and  appUea  not  only  to 
UoM  partieulHr  instuice*  in  which  the  car- 
rin  did  nee  itr  power  to  the  prejudice  of 
tie 'dipper,  bu^.  to  all  ehipmenta  which, 
bvtTCT  innocent  in  tttemMlTee,  come  with' 
ii  tbe  Kope  and  probability  of  the  evil  tc 
l«pnT«Dtad. 

i.  In  thia  ease  the  hay  was  pnrchaKd  for 
BM  in  (^>erating  [871]  minea  where  75  per 
<at  of  the  coai  produced  wis  "aaiorted 
■Itti"  intended  to  be  aold  for  domeitic  pur- 
poiM.  The  remainit^  2S  per  cent  waa  ateam 
ml,— all  of  which  waa  uaed  aa  fuel  on  the 
Mmpanj'B  locomotiTea.  This  steam  coal  waa 
in  Ue  natare  of  a  bj-product  from  a  mine 
<F*nted  primarily  for  the  pnrpoae  of  ob- 
Uiaing:  coal  for  sale.  Haj  purehaaed  for 
iM  In  each  mining  cannot  be  aaid  to  have 
^tn  necnaary  for  the  use  of  tbe  company  in 
Utoniduct  of  ita  baalneai  aa  a  common  ear- 
ritr. 

t.  Laatly,  it  waa  contended  that  the  hay 
did  oot  l>elong  to  the  railroad  company  at 
tke  time  of  the  transportation,  and  there- 
fore tbe  conviction  ahould  be  set  asid«.  since 
tbt  lUtnte  only  prohibite  the  hauling  of 
(mnoditiei  owned  by  the  carrier. 

This  contention  is  baaed  upon  the  terma 
<d  tbe  contract,  by  which  the  Vaaaar  Com- 
pany, of  Milllngton,  Michigan,  agreed  to  aell 
fa)  tbe  railroad  company  3,000  tona  No.  1 
timothy  hay,  at  916.40  per  ton,  f.  o.  b.  Buf- 
tab,  payment  to  be  made  aa  followa:  Upon 
the  delivery  of  the  bay  to  the  purchaaer,  at 
Boffaht,  same  will  be  transported  by  tbe  pur- 
chaser  to  rarioiu  points  on  its  line  of  rail- 
road, to  be  determined  by  the  purchaser,  nt 
which  places  tbe  purchaser  ahall  have  the 
right  to  inspect  auch  hay  before  acceptance, 
and  if,  upon  such  inspection,  aaid  hay  shall 
prove  to  be  of  the  kind  specified,  the  purchas- 
er ahall  accept  such  hay  and  pay  tor  the 
s«ma  within  thirty  days  after  such  accept- 
MSM.  Each  of  the  twenty  carloads  of  hay 
mCBtioned  in  the  indictment  was  received  by 
tbe  company  at  Buffalo.  Each  was  then 
raeonaigned  to  itself  at  Scranton.  The  way- 
bills were  mariced,  "Freight  free — Company 
uae."  After  arrival  at  Scranton  it  was  In- 
•pecteil,  accepted,  and  uaed. 

On  these  facts  the  defendant  insists  that 
tlie  title  did  not  pas*  until  after  acceptance, 
aad  many  authorities  are  cited  to  support 
iha  pTopodtion  that,  in  a  contract  tor  the 
■ftle  of  personal  property,  not  only  delivery 
br  th*  [9TS]  seller,  but  accepUnce  by  tbe 
bttjcr,  is  neceaaaiy  for  the  transfer  Of  title. 
B«t  there  are  two  kinda  of  acceptance, — one 
tt  qnali^  and  the  other  of  title.     They 


livery,  aa  where  goods  are  aeleeted  by  tbe 
purchaser,  delivery  and  transfer  of  title 
being  postponed  until  a  later  time.  Or, 
there  may  bi  an  acceptance  of  title  with- 
out an  acceptance  of  quality;  so  that  In 
many  cases,  after  the  title  has  passed,  the 
purchaser  may  recover  damages  if  the  goods, 
upon  inapection,  prove  to  be  of  a  quality  in- 
ferior to  that  ordered.  Day  v.  Pool,  fiS  N. 
Y.  416,  11  Am.  Rep.  719;  Zabriakie  v.  Cen- 
tral Vermont  R.  Co.  \3\  N.  Y.  72,  B9  N. 
E.  lOOOi  Bagtey  v.  Clev^jland  Rolling  Mill 
Co.  22  Blatchf.  342,  21  Fed.  169  (S),  164; 
Miller  v.  Moon,  83  Qa.  6a4,  8  L.R.A.  S74, 
20  Am.  St.  Rep.  329,  10  8.  B.  860.  Again, 
though  there  may  be  such  an  acoeptanee  aa 
will  transfer  the  title,  the  purchaaer  may, 
under  the  contract,  have  the  right  to  re- 
scind, aa  for  a  condition  subsequent,  If  the 
goods  do  net  correspond  with  the  speoiflca- 
tions.  Such  was  tlw  case  here.  When  the 
hay  was  received  by  the  purchaaer  at  Baf- 
falo,  there  was  auch  an  aceeptaoea  as  to 
transfer  title  to  tbe  railroad,  which  accord, 
tngly  took  possession  and  exercised  control 
in  filing  when  and  to  what  point  on  ita  line 
the  hay  should  be  shipped.  Title  prima 
facie  passes  when  delivery  is  made,  and  if 
such  possession,  followed  by  acts  of  owner- 
ship,  did  not  transfer  the  title  to  tbe  rail- 
road company,  it  left  the  risk  of  unknown 
dangers,  at  unknown  points,  for  an  Indefinite 
time,  upon  the  seller.  So  hard  and  unusual 
an  incident  is  not,  under  facta  like  these, 
necessarily  to  be  implied  from  the  nae  of 
the  ambiguous  phrase,  "pay  after  inspec- 
tion and  acceptance,"  and  no  such  cod- 
atruction  should  be  given  unless  demand- 
ed by  the  explicit  terms  of  the  contract. 
The  parties,  bf  their  conduct,  showed  that 
they  did  not  understand  that  the  hay  re- 
mained the  property  of  the  seller  after  it 
had  been  delivered  to  the  buyer,  for  tbe  hay, 
after  being  received,  was  consigned  by  the 
company  to  itself,  and  went  [3T3]  forward 
from  Buffalo  to  Scranton  on  waybills  con- 
taining the  entry,  "Freight  free---Company 
use."  If  the  hay  did,  in  fact,  then  belong  to 
the  Vassar  Company,  such  a  shipment  on 
such  a  waybill  would  have  been  a  departure 
from  the  published  tariff,  contrary  to  tbe 
provisions  of  the  act  to  regulate  commerce. 
No  such  offense,  however,  was  committed, 
tor  tbe  contract,  both  by  ita  terms  and  in 
the  light  of  the  conduct  of  the  partiea. 
meant  that  the  title  should  paas  when  de- 
livery was  accepted  by  the  defendant  at 
Buffalo,  but  that  the  railroad  company 
might  rescind  if,  on  later  inspection,  the 
quality  was  ^'ound  to  be  different  from  what 
had  been  described  in  the  contract  of  sale. 
But  after  auch  delivery  and  before  such  re- 
■at  neecasarily  contemporaneous.  There  |  scission,  the  title  was  in  the  railroad  com- 
M«y  be  ..n  acceptance  of  quality  before  de- '  pany.  Allen  v.  Haury,  M  Ala.  10;  Burrows 
■•  U  ed.  18  .-.  ,         STS 
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V.  WhiUker,  Tl  N.  T.  291,  27  Am.  Bap. 
42;  Kuppcnhdmer  t.  Wertheiiner,  lOT 
Mich.  77,  61  Am.  St.  Bep.  817,  64  N.  W.  M2. 
A»  the  haj  belonged  to  the  defenduit  and 
waa  tnteoded  for  um  in  its  private  tnulnraa 
of  miaing,  the  traneportation  over  ita  lioea, 
in  Interatate  eommeree,  waa  a  yiolation  of 
the  commodity  clauK. 
Judgment  affirmed. 


PEOPLE  OF  THE  STATE  OF  NEW  YOBK 
EX  BEL.  AM08KEAG  SAVINGS  BANK 
OF  MANCHESTEB,  NEW  HAMP- 
SHiaB,t  Plfl.  in  Err, 

LAW80N  PURDY  and  Othen,  CommiMJon- 
ere  of  Taxes  and  AsaesamentB  of  the  City 
of  New  York. 

(See  S.  C.  Beporter'a  ed.  873-3»4.) 

Elvldence  —  burden  of  proof  —  taxation 
—  diacrlmi  nation. 

1.  Ad  owner  of  national  banic  eharei  seek- 
ing to  overthow  a  state  taxation  system  on 
the  ground  that  it  discriminates  against 
holders  of  such  shares,  contrary  to  U.  S. 
Rev.  SUt.  g  S219,  U.  8.  Comp.  Stat.  1901,  p. 
3S02,  assumes  the  burden  of  proving  such 
diserimi  nation. 

[For  other  cases,  see  Evidence.  4S0-4T1,  Id 
DICeK  Sup.  Ct.   1908] 

Taxes  —  national  bank  sharea  —  dis- 
crimination. 

2.  The  imposition  upon  the  basis  of  book 
values  of  a  1  per  cent  tax  upon  national 
bank  stock  under  the  New  York  tax  law 
(Consol.  Laws,  chap.  SO),  which  forbids 
any  deductions  because  of  the  personal  in- 
debtedness  of  the  shareholders,  such  as  are 
allowed  when  assessing  other  taxable  per- 
sonal propertv,  does  not  contravene  the 
provision  of  V.  8.  Rev.  Stat.  J  5219, 
U.  S.  Comp.  Stat.  1901,  p.  3502,  that  the 
taxation  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  otiier  monned  capita]  in 
the  hands  of  individual  citizens,  where 
shareholders  in  state  banks  are  subjected 
to  precisely  the  same  taxation,  and  a  sub- 
stantially similar  burden  is  imposed  upon 
shareholders  in  trust  companies  and  sav- 
ings banks  by  the  franchise  tax  of  1  per 
cent  on  the  capital  stock,  surplus,  and  un- 
divided profits  of  the  trust  companies,  and 
on  the  surplus  and  undivided  earnings  of 
the  savings  banks,  white  individual  bank- 
ers, who  are  entitled  to  the  privilege  of 
deduction  for  personal  debts,  are  taxed  at 
the   higher  general  tax   rate  locally   appli- 

tThis  ease  is  reported  by  the  Ofllcial  Re- 
porter under  the  title  of  "Amoflkea:^  Sav- 
iDga  Bank." 

Note. — On    state    taxation    of    national 
bank — see  note  to  McHenry  v.  Downer,  4G 
L.R.A.  737. 
t34 


cable  Dpon  the  araonat  of  eapital  invcatea 

in  the  banking  business. 

[For  otber  cases,  see  Taxes,  t.  b,  2.  In  DInat 

Bup.  Ct.  1008.] 
Tazea  —  national   bank   sharea  —  dla- 

erlminatlon. 

3.  The  taxing  scheme  of  N.  Y.  Consol.  Laws, 
chap.  SO,  cannot  be  said  to  contrsvene  U. 
B.  Aev.  SUt.  S  C£10,  U.  8.  Comp,  SUt.  1901. 

E.  3B0£,  forbidding  discrimination  against 
olders  of  nstional  bank  stock,  merely  be- 
cause in  individual  cases  it  may  result  that 
an  owner  of  sharea  of  national  bank  stock, 
who  is  indebted,  ma^  suaUin  a  heavier  tax 
than  another  likewise  indebted,  who  ha* 
invested  bis  money  otherwise. 
(For  o'her  cases,  see  Taxes,  I.  b,  3.  In  Digest 
Snp.  Ct  1908^ 

[No.  a.] 


IN  ERROR  to  the  Supreme  Court  of  the 
SUte  of  New  York  in  and  far  New  York 
County  to  review  a  judgment  entered  pur- 
suant to  the  mandate  of  the  Court  of  Ap- 
peals of  that  sUte,  which  allirmed  a  judg- 
ment ol  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  which 
had  in  turn  affirmed  a  judgmi^nt  of  the  Su- 
preme Court  at  Special  Term,  dismissing  a 
proceeding  by  certiorari  to  review  tlie  deter- 
mination of  commissionera  of  Uxi'h  ami 
asaessments,  refusing  to  cancel  an  mbbuss- 
ment  upon  national  bank  stock.     AHimied. 

See  same  caae  below  in  Appellate  Divi- 
sion, 134  App.  Div.  Ma.  119  N.  Y.  Supp. 
11391  in  Court  of  Appeals,  198  N.  Y.  6U3, 
92  N.  E.  1096. 

The  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  Evarts  argued  the  cause, 
and,  with  Mr.  George  Richards,  filed  a  brief 
for  plaintiff  in  error; 

It  is  a  violation  of  g  S2I9  of  the  United 
SUtcs  Revised  Statutes  (U.  S.  Comp.  SUt. 
1901,  p.  3502),  for  the  commissioners  of 
Uxea  to  refuse  to  permit  the  Amoskcag  Sav- 
ings Bank  to  deduct  from  the  value  of  its 
national  bank  stock  iU  just  debts  when  the 
owner  of  other  moneyed  capital  is  allowed 

New  York  v.  Weaver.  100  U.  S.  63ft,  26  1* 
ed.  706;  Pelton  v.  Commercial  Nat.  Bank, 
101  U.  S.  143,  145,  25  L.  ed.  901,  902; 
Albany  County  v.  Stanley,  105  U.  S.  306, 
311,  20  L.  ed.  1044,  1049 1  Hills  v.  Nstional 
Albany  Hxch.  Bank,  106  U.  S.  319,  28  L. 
ed.  1052;  Evansville  Nat.  Bank  v.  Britton, 
105  U.  S.  322,  324,  2S  L.  ed,  lO.'iS,  1064; 
Boyer  v.  Boyer,  113  U.  S.  889,  28  L.  ed.  1080, 
6  Sup.  Ct.  Rep.  706;  Whitbcck  v.  Mercantile 
Nat.  Bank,  127  V.  S.  193,  32  L.  ed.  118,  8 
Sup.  Ct.  Bep.  1121;  Palmer  v.  McMahon,  133 
U.  S.  600,  33  L.  ed.  772,  10  Sup-  Ct.  Bep. 


,-       sst  V.  a. 
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SU;  pMpVi  Nat.  Bulk  r.  Marje,  191  U. 
S.  £7},  4S  L.  ed.  ISO,  24  Sup.  Ct.  Rep.  68. 

Important  elsHe*  of  iavettort  are  delwrrcd 
or  deterred  from  investiiig  in  national  bank 
■lock;  and,  aa  to  them,  at  least,  and  to  thia 
ntat,  tbia  dlaeriminatoT;  meaaure  cannot 
bt  mfwccd. 
People'a  Nat.  Bank  t.  Marje,  supra. 
Mr.  William  Berlwrt  King  argued  ths 
aiM,  and,  with  Ur.  Archibald  R.  Wataon, 
fllol  a  brief  for  defendants  in  error: 

Th«  tfgttm  of  taxation  eatabliHhed  by 
tb(  tax  law  of  New  York  daee  not  diHcriml- 
utt  igainat  aharea  of  national  bank  stock, 
but,  on  the  eantrajy,  ii  favorable  to  capital 
•0  inrotcd,  It  was  deaired  by  the  banks, 
tnii  it  it  aueceseful  and  t>ir  in  its  opera- 
People  ex  rel.  Bridgeport  Bav.  Bank  t. 
Fcitoer,  191  N.  Y.  96,  S3  N.  B.  SSfl. 

I'lie  plaintiff  haa  failed  to  show  that  the 
tun  imposed  upon  national  bank  ebarea 
ii  Xew  York  are  at  a  greater  rate  than 
tun  imposed  upon  other  moneyed  capital 
is  the  sUte. 

Pelton  V.  Commercial  Nat  Bank,  101  V. 
K  143,  146,  101  L.  ed.  SOI,  902;  ETausville 
.\lt.  Bank  v.  Britton,  105  U.  S.  322,  324,  26 
L.  ed.  1053,  1064;  Boyer  v.  Boyer,  113  U. 
K.  68!).  28  L.  L-d.  1089,  b  Sup.  Ct.  Rep.  706; 
VVhitbeck  V.  Mercnntile  Nat.  Bank,  127  U.  B. 
1B3.  32  L.  ed.  118,  S  Sup.  Ct.  Rep.  1121-, 
FIrat  Nat.  Bank  t.  Chapman,  17S  U.  B. 
20.i,  210,  220,  43  L.  ed.  869,  674,  675,  19 
Mup.  Ct.  Rep.  407;  People's  Nat.  Bank  ». 
Marye.  191  U.  S.  272,  46  L.  ed.  160,  24 
Sup.  Ct.  Rrp.  CSi  First  Nat.  Bank  y.  Ayers, 
100  U.  S.  600,  40  L.  ed.  S73,  16  Sup.  Ct.  Rep. 
412. 

In  tlie  absence  of  any  material  unfriend- 
ly or  substantial  discrimination  against  csp- 
ital .  invested  in  national  banka  compared 
with  capital  of  a  Bir.iilar  and  competing 
character,  no  cnse  U  presented  requiring  the 
court  to  Interpose  for  the  protection  of 
■bareholdera  in  national  banks,  and  to  de- 
termine that  the  system  of  taxation  is  In 
eonflict  with  the  act  of  Conf;resB. 

Bi^er  T.  Boyer,  113  U.  S.  689,  28  L.  ed. 
1M9,  5  Sup.  Ct  Rep.  706;  Hepburn  t. 
School  Directors,  23  Wall.  480,  23  L.  ed. 
112;  Mercantile  Nat  Bank  v.  New  York, 
]«  U.  S.  ISS,  80  L.  ed.  896,  7  Sup.  Ct.  Rep. 
8M:  Palmer  v.  HcMahon,  ]33  U.  S.  660.  33 
L.  cd.  772,  10  Snp.  Ct  Rep.  324;  First  Nat. 
Bank  r.  Ayera,  160  U.  8.  660,  40  L.  ed.  573, 
1«  Bnp.  Ct.  Rep.  41!;  First  Nat.  Bank  t. 
Cbehalia  Coonty,  166  U.  8.  440,  41  L.  ed. 
1089,  17  Snp.  Ct.  Rep.  629;  National  Bank 
r.  SeKttie,  106  V.  B.  468,  41  L.  ed.  1079. 
17  Sup.  Ct.  Rep.  996;  First  Nat:  Bank  t. 
Chnpman,  173  V.  8.  206,  43  L.  ed.  669,  IB 
Hiip.  Ct.  Rrp.  407)  Oommtrdal  N»t  Bank 
as  U  «d. 


V.  Chambers,  182  U.  S.  GG6,  4S  L.  ed.  1227, 

21  Sup.  Ct.  Rep.  863;  Lander  t.  Mercantile 
Nat.  Bank,   186  U.  B.  468,  46  L.  «d.  1247, 

22  Sup.  Ct.  Rep.  908;  Covington  t.  F<rst 
Nat  Bank,  198  U.  8.  100,  ^9  L.  ed.  963, 
26  Sup.  Ct.  Rep.  662. 


[376]  Mr.  Juatice  Pitney  delivered  the 
opinion  of  the  court; 

The  question  presented  is  the  validity  of 
certain  taxes  imposed  in  the  year  1B08  by 
the  taxing  oRlcera  of  New  York  city  upon 
some  shares  of  stock  in  certain  national 
banking  associations  located  In  that  ei^f 
which  shares  were  owned  by  the  relator,  a 
New  Hampshire  corporation  doing  businesa 
in  its  home  state.  The  taxable  value  of  the 
shares  was  ascertained  by  the  commission' 
ers  of  taxes  and  ansessments,  in  accordance 
with  the  provisions  of  the  law  of  th^  state 
of  New  York,  by  adding  together  the  capi' 
tal,  surplus,  and  undivided  proBts  of  each 
bank,  and  dividing  the  amount  by  the  num- 
ber of  outstanding  shares.  It  ]a  admitted 
that  at  the  time  of  the  making  of  this 
assesament  the  relator  owed  just  debts  ex- 
ceeding the  value  of  its  gross  personal  es- 
tate, including  its  bank  shares,  after  de- 
ducting tiierefrom  the  vsIub  of  its  property 
taxable  elsewhere  and  the  value  of  its  prop- 
erty not  taxable  anywhere;  that  no  por- 
tion of  such  debts  had  been  deducted  from 
the  assessment  of  any  of  its  personal  prop- 
erty, other  than  the  bank  sliares;  and  tliat 
no  portion  of  the  indebtedness  was  con- 
tracted in  the  purchase  of  nontaxable  prop- 
erty or  securities,  or  for  the  purpose  of 
evading  taxation.  Relator  made  applica- 
tion to  the  commissioners  of  taxes  and  as- 
sessments for  the  cancelation  of  the  assess- 
ment, upon  the  ground  that  it  was  entitled 
to  have  its  indebtedness  deducted  from  the 
aBiesBcd  valuation  of  the  bank  shares. 
This  application  was  denieJ,  a  proceeding 
by  certiorari  taken  to  review  the  deter- 
mination of  the  commissioners  was  dis- 
missed at  the  special  term  of  the  supreme 
court  of  New  York;  the  appellate  division 
affirmed  the  dismissal  (134  App.  Div.  906, 
119  N.  Y,  Bupp.  1139),  upon  the  authori^ 
of  People  ex  rel.  Bridgeport  Sav.  Bank  v. 
Feitner,  191  N.  Y.  88,  83  N.  E.  692,  and 
the  court  of  appeals  affirmed  the  order  of 
the  appellate  division,  upon  the  same  au- 
thority (198  N.  Y.  603,  02  N.  B.  1096t. 
The  case  cojnes  here  by  writ  of  error  un- 
der S  TOO,  Rev.  [377]  Stat.  (U.  S.  Comp. 
SUt.  1901,  p.  676)  (Judicial  Code,  |  2S7 
[86  BUt  at  L.  1166,  chap.  231,  U.  8.  Comp. 
SUt  Supp.  1911,  p.  227]),  upon  the 
ground  that  the  taxation  Imposed  is  In 
I         **» 
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violatfon  of  the  rigbta  of  th«  relator  under 
f  SS19,  Rev.  Stat.  (U.  S.  Camp.  Stet.  1901, 
p.  3502). t 

The  contention  of  the  plaintiff  in  error, 
made  in  the  state  tribunala  and  reiterated 
here,  is  that  the  taxes  are  invalid  because 
made  without  allowing  any  deduction  for 
relator*!  debts,  as  alleged  to  be  allowed  by 
the  laws  of  New  York  in  the  case  of  other 
moneyed  capital  in  the  bands  of  individual 
citixens  of  that  state;  it  being  insisted 
that  inasmuch  as  the  debta  of  relator  ex- 
ceeded the  valuation  of  the  bank  shares, 
the  a^ieument  should  be  ivlioliy  canceled. 

The  taxing  laws  in  force  at  tile  time  the 
asBesamcnt  wan  made  were,  in  the  follow- 
ing jear,  consolidated  and  re-enacted  as 
the  "tax  law."  {Laws  1909,  chap.  6S;  in 
effect  Pebruarj-  17,  190B,  Consol.  Laws, 
chap.  80.)  Those  sections  tliat  are  deemed 
in  anywise  pertinent  to  the  matter  in  issue 
are  set  forth  in  full  in  the  margin.t 

[378]  Sec.  21  provides  for  the  preparation 


Oct.  Tmc, 

of  the  aiMument  roll,  and  reqnirea  that  it 
shall  cimtain  separate  columns,  in  whteh 
the  assessing  ofHeere  shall  set  down  the 
pertinent  items,  and,  among  others,  "4. 
In  the  fourth  column  the  full  value  of  all 
the  taxable  personal  property  owned  hy 
[STB]  each  person  respectively,  after  d^ 
ducting  the  just  debts  owing  by  bim."  ThU 
provision  is  held  to  apply  equally  to  Mrpora- 
tions  and  individuals  (People  ex  reL 
Cornell  S.  B.  Co.  v.  Dedericlt,  161  N.  Y. 
IBS,  SO  N.  E.  927),  and  has  tha  effect  of 
allowing  a  deduction  of  the  amount  of  tlia 
debts  of  the  [380]  taxpayer  from  the  valua- 
tion of  his  general  personal  estate,  not,  how- 
ever, Including  bank  shares,  which  are  dealt 
with  in  other  sections.  Sec.  23  requires  the 
chief  fiscal  officer  of  every  bank  or  banking 
association  organized  under  the  laws  ol  the 
sUte  or  of  the  United  SUtes  to  furnish 
annually,  [381]  on  or  before  July  let,  to 
the  assessors  of  the  tax  district  in  which  its 
principal   office   is   located,   a   sworn   atata- 


tSec.  6EI9.  Nothing  herein  shall  prevent 
all  the  shares  in  any  association  from  bt^ 
ing  included  in  the  valuation  of  the  per' 
sonal  property  of  the  owner  or  bolder  of 
such  ebari«,  in  assessing  taxes  imposed  by 
authority  of  the  state  within  whicli  the 
association  is  located;  but  the  legislature 
of  each  state  may  determine  and  direct 
the  manner  and  place  of  taxing  all  the 
•hares  of  national  bailking  associations  lo- 
cated within  the  state,  subject  only  to  the 
two  restrictions,  that  tlie  taxation  sliall 
not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  bands 
of  individual  cititens  of  such  state,  and 
that  tlie  sliares  at  sny  national  banking 
aasociation  owned  by  nonresidents  of  any 
state  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  else- 
where. Nothing  herein  shall  be  construed 
to  exempt  tlie  real  property  of  associations 
from  either  state,  county,  or  municipal 
taxes,  to  the  same  extent,  according  to  its 
value,  as  other  real  property  is  taxed. 
{Extracts  from  New  York  tax  taw. 

Becti<»i  7: 

"{  T.  When  property  of  nonresident!  is 
taxable. — 1.  Nonresidents  of  the  state,  do- 
ing buaineas  In  tha  state,  either  as  prin- 
cipals or  partners,  shall  be  taxed  on  the 
capital  invested  in  such  business,  as  per- 
sonal property,  at  the  place  where  such 
husineas  Is  carried  on,  to  the  same  extent 
as  If  they  were  residents  of  the  state." 

Sections  14  and  2B; 

"H  14.  Place  of  taxation  ot  individual 
bank  capital. — Every  individual  banker 
shall  be  taxable  upon  the  amount  ot  ospi- 
tal  Invested  in  his  banking  'business  in 
the  tax  district  where  the  place  of  such 
business  is  located,  and  shall,  for  that  pur- 
posa,  be  deemed  a  resident  of  such  tax 
diBtrlct," 

"I  2fi.  IndiTidusI  banker,  how  assessed. 
^EvsiT  IndMdnal  banker  doini  bnalneaa 


under  the  laws  of  this  state  must  report 
before  the  16th  day  of  June  under  oatn  to 
the  BBaesBOTS  of  the  tax  district  in  which 
any  of  the  capital  Invested  in  such  banking 
business  is  taxable,  the  amount  of  capital 
invested  in  such  banking  business  in  such 
tax  district  on  the  1st  day  of  June  pre- 
ceding. Such  capital  shall  be  assessed  as 
personal  property  to  the  banker  in  whose 
name  such  business  is  carried  on." 

Section  21: 

"S  21.  Preparation  of  assessment  roll. — 
They  shall  prepare  an  assessment  roll  eoB- 
taining  nine  separate  columns,  and  shall, 
according  to  the  beat  information  in  their 
power,  set  down: 

"1.  In  the  first  column  the  names  of  all 
the  taxable  persons  in  the  tax  district. 
'2.  In  the  second  column  the  quantity  of 


of  taxes  shall   prescribe. 

"3.  In  the  third  column  the  full  value  ti 
such  real  property. 

"4.  In  the  fourth  column  the  full  vahM 
of  all  the  taxable  personal  proper^  owned ' 
by  each  person  respectively  after  deducting 
the  juat  debts  owing  by  bim.     .     .     ." 

Section  13:  > 

"I  13.  Stockholders  of  bank  taxable  on 
aharea. — The  atockboldera  of  every  bank  or 
banking  association  organised  under  th« 
authoTitj'  of  this  state,  or  of  the  United 
States,  shall  be  assessed  and  taxed  on  tho 
value  of  their  shares  of  stock  therein;  said 
shares  shall  be  included  in  tba  Tsluation  at 
the  personal  property  of  such  stockholdsra 
in  the  assessment  of  taxes  in  the  tax  dis- 
trict where  such  bank  or  banking  sssocIa- 
tion  is  located,  and  not  elsewhere,  whethor 
tlie  said  stockholders  reside  in  said  tuc 
district  or  noL" 

Section  23: 

"I  23.  Banks  to  make  r^ort. — The  AM 

fiscal  officer  of  every  bank  or  banicing  asso- 
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wmt  o4  tbe  condition  of  the  bulk  on  the 
lit  dky  of  June  next  preceding,  stating 
Ow  UUHmt  of  ita  capital  stock,  •urpluB, 
and  nndiTjded  profit*,  the  number  of  shares, 
(9811  tad  the  names  and  reaidenees  of  the 
■todlialden,  with  the  number  of  shares 
Wld  b;  each.  Sections  13  and  24  relate  to 
the  lauti(»i  of  these  shares,  stockhold- 
'  en  in  state  and  in  national  banks  being 
tttttai  alike.  Section  13  takes  the  place 
ol  i  li  of  the  tu  law  of  1696  (Laws  1S96, 
disp.  SOS,  p.  B02).  Section  2*  of  the  lat- 
ter act  was  amended  b;  Laws  ISOl,  chap, 
iSO;  Laws  1002,  chap.  126;  Laws  1903, 
titf.m:  Laws  1B07,  [38S]  chap.  T3S;  and 
in  iti  Snal  form  became  S  2*  of  the  tax  law 
of  1909.  In  this  form  g  24  is  evidently  a 
Bwre  recent  enactment  than  g  13,  and,  so 
It  u  inconsistent,  impliedly  repeals  it. 
Tlie  provision  of  3  13  for  taxing  bank 
■hires  in  the  district  where  the  bank  is 
loctted  remains  in  force.  Jt  will  be  ob- 
wrved  that  |  24  declare!    (in  obedience  to 


[384]  i  S21B,  tUr.  Stat.  [U.  S.  Comp.  Stat. 
1901,  p.  8502] )  that  "the  asaeaament  and  tax- 
ation shall  not  be  at  a  greater  rate  than 
is  made  or  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  eitiiena 
of  this  state;"  that  the  valuation  of  the 
■harea  of  going  concerns  is  to  be  ascertained 
by  dividing  the  amount  of  capital  atock, 
surplus,  and  undivided  profita  by  the  num- 
ber of  shares  1  the  valuation,  in  the  case  ot 
banks  in  liquidation,  to  be  fixed  by  divid- 
ing the  actual  assets  by  the  number  oC 
shares;  that  a  flied  rate  of  tax  equal 
to  1  per  centum  upon  the  value  thus 
ascertained  is  imposed  without  deduction 
because  of  the  personal  indebtedness  of  the 
owners,  or  for  any  other  reason;  that  tha 
tax  is  in  lieu  of  all  other  state  taxation 
upon  the  cboaea  in  action  and  personal 
property  held  by  the  bank  whose  value  en- 
ters intQ  tJio  valuation  of  ita  shares  of 
stact^  that  this  section  is  not  to  be  con- 
strued as  an  exemption  ot  the  real  estate 


cUtion  organized  under  the  authority  of 
Ihit  itaU,  or  of  the  United  States,  shall, 
o  or  before  the  Ist  day  of  July,  in  each 
7>ar,  furnish  the  Bsseasora  of  the  tax  dis- 
trict in  which  its  principal  office  is  located 
>  lUtenjent  under  oath  of  the  condition  of 
ncli  bank  or  banliing  association  on  the 
lit  diy  of  June  next  preceding,  stating  the 
'  inouiit  of  its  authorised  capital  stock,  tha 
■umber  of  shares,  and  the  par  value  of  the 
■btn  thereof,  the  amount  of  stock  paid 
is,  the  amount  of  ita  surplus  and  oi  ita 
ndiTided  prolItB,  if  any,  a  complete  list  of 
th  names  and  residences  of  ita  stockhold- 
n,  and  the  number  of  shares  held  by  each. 
'  -  .  The  list  of  stockholders  furnished 
^  inch  bank  or  banking  oasociation  shall 
N  dtemed  to  contain  the  names  of  the  own- 
mof  such  shares  as  are  set  opposite  them, 
'■■pietjvely,  tor  the  purpose  of  asaeasment 
•M  taxation." 
Section  24: 

"f  24.  Bank  sharea,  how  assessed, — In 
UKwing  the  aharea  of  atock  of  banka  or 
^ing  oasociations  organised  under  the 
utiiority  of  this  sUte  or  the  United  BUtea, 
fM  lamsment  and  taxation  shall  not  be  at 
■  greater  rate  than  is  mode  or  assessed 
■poD  other  moneyed  capital  in  the  hands 
<^  individual  citiieos  of  this  state.  The 
*>luB  of  each  share  of  stock  of  each  bank 
■"d  banking  aasociation,  except  such  as 
***  io  liquidation,  shall  be  ascertained  and 
■)td  by  adding  together  the  amount  of  the 
**pital  stock,  surplus,  and  undivided 
^^i*  of  such  bank  or  banking  aasocia- 
■iM,  and  by  dividing  the  result  by  the 
■^ber  of  tnitatanding  sha^  of  such  bank 
*  banking  aasociation.  The  value  of  each 
■Wa  of  stock  in  each  bank  or  banking 
Usoeiation  in  liquidation  shall  be  ascer- 
ttiasd  and  fixed  by  dividing  the  actual 
iweta  of  raeh  bank  or  banking  association 
ty  tlic  number  of  outstanding  shares  of 
Meh  bank  or   booking  association.       The 


rate  of  tax  upon  the  sharea  'of  atoek  ot 
banks  and  banking  associations  shall  be  1 
per  centum  upon  the  value  thereof,  as  aa- 
certained  and  fixed  in  the  manner  herein- 
before provided,  and  the  owners  of  tbe 
stock  of  banks  and  banking  associationa 
shall  be  entitled  to  no  deduction  from  the 
taxable  value  of  their  shares  because  ot  the 
personal  indebtedneas  of  such  ownera,  or 
lor  any  other  reason  whatsoever.  Com- 
plaints in  relation  to  the  assessments  of 
the  shares  of  stock  of  banks  and  banking 
associations,  made  under  tbe  provisions  of 
this  article,  ehall  be  heard  and  determined 
as  provided  in  g  37  of  this  chapter.  The 
said  tax  shall  be  in  lieu  ot  all  other  taxes 
whatsoever  for  state,  county,  or  local  pur- 
poses .  upon  the  said  shares  of  atock,  and 
mortgages,  judgments,  and  other  choaes  in 
action,  and  personal  property  held  or  owned 
by  banks  or  banking  associationa,  the  value 
of  which  entera  into  the  value  of  said 
shares  of  stock,  shall  also  be  exempt  front 
all  other  state,  county,  or  local  taxation. 
The  tax  herein  imposed  shall  be  levied  in 
the  following  manner:  The  board  of  su- 
perviaora  of  the  several  counties  shall,  on 
or  before  the  16  th  day  of  December  in 
each  year,  ascertain  from  an  inspection  of 
the  assessment  rolls  in  their  respective 
counties,  the  number  of  aharea  of  stock 
of  banks  and  banking  assaciations  in  each 
town,  city,  village,  school,  and  other  tax  dis- 
trict, in  their  several  counties,  reapectively, 
in  which  such  shares  of  stock  are  taxabfe, 
tbe  names  of  the  banks  issuing  the  same, 
reapectively,  and  assessed  value  of  such 
aharea,  aa  aacertained  in  the  manner  pro- 
vided in  this  article  and  entered  upon  the 
said  assessment  rolls,  and  shall  forthwith 
mail  to  the  preaident  or  caahier  of  each 
of  said  banks  or  banking  aaaoclatiana  k 
atatement  setting  forth  the  amount  of  ita 
capital  stock,  aurplua,  and  undivided 
profits,  the  number  of  outstanding  aharea 
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of  tbs  bkoka  Irom  tftiation;  and  tbat  no 
aluire  of  itock  of  Bueli  banki,  bj  wfaomso- 
erer  held,  is  to  be  exempt  from  the  tax 
itnpoaed.  In  conatruing  g  24,  the  court  ot 
appeals  ot  New  York  baa  beld  (People  ex 
nl.  Bridgeport  Sav.  Bank  t.  Feitner,  191 
N.  V.  BB,  &B,  S3  N.  E.  oeC)  that  the  effect 
of  Introducing  into  the  Bection  the  limita- 
tion prescribed  by  S  6219,  Rev.  SUt.  (U. 
S.  Comp.  Stat  1901,  p.  3602),  is  luch  that 
if  hnj  bank  is  located  in  a  tax  district 
where  the  rate  U  less  than  I  per  centum,  its 
■tockholders  are  entitled  to  a  reduction  to 
conform  to  the  local  rate. 

Reapecting  other  moneyed  capital,  trust 
companies,  by  g  188,  are  subjected  to  an 
annual  franchise  tax  "equal  to  1  per 
centum,  on  the  amount  of  its  capital  stock, 
•urplua,  and  undivided  pro  (Its ."  The 
practical  burden  of  such  a  tax  (which  of 
oourac  falls  eventually  upon  the  stockliold- 
lably  not  materially  different 


from  tlie  burden  of  a  tax  at  the  same  rats^ 
imposed  npon  the  individual  atoekholder  on 
a  valuation  of  his  shares,  arrived  at  by  tak- 
ing into  consideration  the  aame  element* 
of  capital  stock,  surplus,  and  undividad 
proflta.  And  of  course  the  itoekholdar 
138B]  has  no  relief  from  such  a  franehlaa 
tax  because  of  bis  indivldnal  debt*.  By 
S  189  savings  banks  are  subjected  to  a  fran- 
chise tax  of  1  per  centum  on  the  p«r 
value  of  the  surplus  and  undivided  eamlnga. 
Theae  institutiona  are  thua  apparently  taiad 
upon  the  baais  of  what  they  posaess  over  and 
above  what  th^  owe  to  their  depositors. 
The  individual  banker,  by  gg  14  and  26,  U 
taxed  at  the  place  where  his  business  is 
located  upon  the  "amount  ot  capital  in- 
fested in  hii  banking  business." 

It  is  not  insisted  that  this  tax  law  dis- 
criminatea  against  national  banks  or  the 
stockholders  tliereof  as  compared  particu- 
larly  with   individual   bankers,   trust   eom- 


thereof,  the.  value  of  each  share  of  stock 
taxable  in  said  county,  aa  aacertained  in 
the  manner  herein  provided,  and  the  aggre- 
gate amount  of  tax  to  be  collected  and 
paid  by  such  bank  and  banking  association, 
under  the  provisions  of  this  article.  A 
certified  copy  ot  each  of  said  statements 
shall  be  sent  to  the  county  treasurer.  It 
aball  be  the  duty  of  every  bank  or  banking 
association  to  collect  the  tax  due  upon  its 
shares  of  stock  from  the  several  owners 
of  such  shares,  and  to  pay  the  same  to 
the  treaaurer  of  the  county  wherein  said 
bank  or  banking  association  is  located, 
and  in  the  city  of  New  York  to  the  re- 
ceiver of  taxes  thereof  on  or  before  the 
Slat  day  of  December  in  said  year;  and 
any  bank  or  banking  association  failing 
to  pay  the  said  tax  as  herein  provided 
shall  be  liable  by.  way  of  penalty  for  the 
grosa  amount  of  taxes  due  from  all  the 
owners  of  the  shares  of  stock,  and  for  an 
additional  amount  of  tlOO  for  every  day  ol 


the  taxes  due  upon  the  shnrea  of 
ahall  have  a  lien  on  the  shares  of  stock, 
and  on  all  property  of  the  several  ahare 
ownera  in  ita  hands,  or  which  niay  at  any 
time  come  intn  its  hands,  for  reimburse- 
ment of  the  taxes  so  paid  on  account  of 
the  several  shareholders,  with  legal  in- 
terest; and  such  lien  may  be  enforced  in 
any  appropriate  manner.  The  tax  hereby 
imposed  shall  be  distributed  in  the  follow- 
ing manner:  The  board  of  supervisors  of 
the  several  counties  shall  ascertain  the  tax 
rate  ot  each  of  the  several  town,  city,  vil- 
lage, school,  and  other  tax  diatricts  in  their 
counties,  reapectively,  in  which  the  aharcs 
«f  atock  ot  banka  and  banking  associations 
shall  be  taxable,  which  tax  rates  shall  in- 
clude the  proportion  of  state  and  county 
taxes  levied  in  such  districts,  respectively, 
for  the  year  for  which  the  tax  is  imposed, 
And  the  proportion  of  the  tax  oa  bank  atoc^ 


to  which  each  of  said  districts  shall  be  re- 
spectively entitled  shall  be  ascertained  by 
taking  such  proportion  of  the  tax  upon  the 
shares  of  stock  of  banks  and  banking  as- 
sociations, taxable  in  such  districts,  re- 
spectively, under  the  provisions  of  this 
chapter,  as  the  tax  rate  of  such  tax  distriot 
shall  bear  to  the  aggregate  tax  ratea  of  all 
the  tax  districts  in  which  said  shares  of 
stock  shall  be  taxable.  The  clerks  of  the 
several  cities,  villages,  and  school  distrieta 
to  which  any  portion  of  the  tax  on  shares 
of  stock  of  banks  and  banking  aasoeiatioM 
is  to  be  distributed  under  this  section  shall, 
in  writing  and  under  oath,  annually  re- 
port to  the  board  of  supervisors  of  their 
respective  counties,  during  the  first  we«k 
of  the  annual  session  of  such  board,  the 
tax  rate  of  such  city,  village,  and  school 
district  for  the  year  prior  to  the  meeting 
of  each  such  board.  The  said  board  of. su- 
pervisors shall  issue  their  warrant  or  order 
to  the  county  treasurer  on  or  before  the 
IStli  day  of  December  in  each  year,  setting 
forth  the  number-  of  shares  of  hank  stock 
taiable  in  each  town,  city,  village,  school, 
snd  other  tax  district  in  said  county,  in 
which  said  ahares  of  stock  shall  be  taxable, 
the  tax  rate  of  each  of  said  tax  distrieti 
for  said  year,  the  proportion  of  the  tax 
imposed  by  this  chapter  to  which  each  of 
said  tax  districts  is  entitled,  under  the 
provisions  hereof,  and  commanding  him  to 
collect  same,  and  to  pay  to  the  proper 
oflicer  in  each  of  such  districts  the  pro- 
portion of  such  tax  to  which  it  is  entitled 
under  the  provisions  of  this  chapter.  The 
ity  treasurer  shall  have  the  i 


(rfHeers  now  charged  by  law  with  the  col- 
lection of  taxes,  and  the  said  eoun^ 
treasurer  shall  be  entitled  to  a  commisaitm 
of  1  per  centum  for  collecting  and  paying 
out  said  moneys,  which  commission  shall  be 
deducted  from  the  grosa  amount  of  said 
,  -  ISl  V.  S. 
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fuim,  or  laTinga  banlcB.  The  ground  of 
Kogpliint  la  that  g  24,  in  providing  that 
awB«n  of  ban'.:  stock  (state  or  n«tioiisl) 
«htU  not  b«  entitled  to  deduction  from  the 
Uuble  valne  of  their  shares  because  of 
tbeir  personal  indebtedness,  is  contrar;  to 
tin  mtrictiOD  contained  in  |  6219,  Rer. 
Stit.  (U.  S.  Ccmp.  SUt  leOl,  p.  3502), 
tlut  the  sharei  of  national  banks  Bball  not 
be  Uxed  "at  >  greater  rate  tbaa  is  Msessed 
BpoD  other  moneyed  capital  in  the  hands 
<[  iadiTidual  citizens  of  snch  state,"  be- 
aoM,  under  g  21  of  the  tax  law,  all  per- 
HD)  are  pennitted  to  deduct  their  debts 
Imm  their  other  taxable  personal  property 
in  general,  including,  as  ia  claTmed,  other 
Koatjti  capital. 

Plaintiff  in  error  relies  ehieflj  upon  the 
decision  of  this  court  in  New  York  v. 
ffeava-,  100  U.  S.  539,  26  L.  ed.  705.  That 
out  was  in  effect  a  review  of  the  decision 
d  the  court   of  appeals   of   New   York   in 

tuM  before  the  same  is  distributed. 
tMning  their  warrants  to  the  collectars  of 
tsies,  the  board  of  supervisors  shall  i 
therefrom  assessments  of  and  taxra  upon 
the  shares  of  stock  of  banks  and  banking 
siiociatione.  Provided,  that,  in  the  city 
of  New  York  the  statement  of  the  bank 
ssseasmcnt  and  tax  herein  provided  for 
■hall  be  raade  by  the  board  of  ta.t  com  ' 
•ioners  of  said  city,  on  or  before  the  IBth 
day  of  December  in  each  y<?ar,  and  by  them 
forthwith  msiled  to  the  resptctive  banks 
and  banking  associations  locsted  in  said 
city,  and  a  certified  copy  thereof  sent  to 
tlie  receiver  of  taxes  of  said  city.  The  tax 
sbsll  be  paid  by  tlie  respective  banks  in 
Hid  city  to  the  said  receiver  of  taiei 
or  before  the  Slst  day  of  December  in  said 
year,  and  said  tax  shall  be  collected  by  the 
nad  receiver  of  taxes,  and  shall  be  by  him 
paid  into  the  treasury  of  said  city  to  the 
credit  of  the  general  fund  thereof.  This 
section  is  not  to  be  construed  as  an  ex- 
emption of  the  real  estate  of  banks  or 
banking  associations  from  taxation.  Ko 
shares  of  stock  ot  such  banks  and  banking 
sBociations,  by  whomsoever  held,  shall  be 
exempt  from  the  tax  hereby  Imposed." 

Section  188: 

"g  188.  Franchise  tax  on  trust  eom- 
paofea. — Every  trust  company  incorporated, 
«rganlEed,  or  formed  under,  by,  or  pur- 
Mast  to  a  law  of  thia  state,  and  any  com- 

Cy  authorixed  to  do  a  trust  com'pany's 
Eneaa  solely  or  in  connection  with  any 
other  business,  under  a  genersl  or  special 
law  of  this  state,  shall  pay  to  the  state 
aiuiBally  for  the  privilege  of  exercising  its 
corporate  franchise  or  carrying  on  its  busi- 
ncM  tai  such  corporate  or  organized  ca- 
padty,  an  annnal  tax  which  shall  be  equal 
ts  1  per  centum  on  the  amount  of  its  capi- 
til  stock,  aurplns,  and  undivided  profits 

flection    189: 

"I  ISO.  Franchise  tax  on  savings  hanks. 
— ErciT  savings  bank  inoDrporated,  or- 
MU  ed. 


People  ox  rel.  Cagger  v.  Dolan,  38  N.  Y. 
69.  The  question  tvas  as  to  the  validly  of 
an  assessment  and  taxation  ot  national 
bank  shares  in  the  city  of  Albany  under 
the  sUte  Uw  of  April  23,  18S6  (N.  Y. 
Laws  ISflS,  p.  1047),  without  deduction  be- 
cause of  the  indebtedness  of  the  taxpayer, 
in  view  ot  the  fact  that  under  other  laws 
the  owners  ot  other  kinds  of  personal 
property  were  entitled  to  have  the  amount 
of  their  debts  deducted  from  the  valuation 
for  the  purposes  of  taxation.  The  state 
court  in  the  Dalan  [386]  Case  had  justified 
the  method  adopted  In  taxing  the  bank 
shares,  upon  reasoning  that  assumed  "that 
while  Congress  limited  the  state  authorities 
in  reference  to  the  ratio  or  percentage  leried 
on  the  value  of  these  ihares,  which  could 
not  be  greater  than  on  other  moneyed 
capital  invested  in  the  state,  it  left  thd 
matter  of  the  relative  valuation  of  the 
sliarea  and  of  other -moneyed  capita)  whirily 

ganizcd,  or  formed  under,  by,  or  pnrsnaut 
to  a  law  of  this  state,  shall  pay  to  the 
state  annually  for  the  privilege  of  exer- 
cising its  corporate  franchise  or  carrying 
on  its  business  in  such  corporate  or  or- 
ganizpd  capacity,  an  annual  tax  which  shall 
be  equal  to  1  per  centum  on  the  par  value 
of  its  surplus  and  undivided  earnings." 

Section   191: 

"§  101.  Tax  upon  foreign  bankers. — 
Every  foreign  banker  doing  business  In 
this  state  shall  annually  pay  to  the  treas- 
urer a  tax  ot  6  per  centum  on  the  amount 
ot  interest  or  compensation  of  any  kind 
earned  and  collected  by  him  on  money 
loaned,  used,  or  employed  in  this  state  by 
such  banker.  The  term,  'doing  a  banking 
business,'  as  used  in  this  section,  means 
doing  such  business  as  a  corporation  may 
be  created  to  do  under  article  3  of  the 
banking  law,  or  doing  any  bustncBs  which 
a  corporation  is  authorixrd  by  such  article 
to  do.  The  term,  'foreign  banker  doing  a 
banking  business  in  this  state,'  aa  used  in 
this  section,  includes: 

"1.  Every  foreign  corporation  doing  a 
banking  business  in  this  state,  except  a 
national   bank. 

"2.  Every  unincorporated  company,  part- 
nership, or  association  of  two  or  more  in- 
dividuals, organised  under  or  pursuant  to 
the  laws  ot  another  state  or  country,  doing 
a  banking  business  in  this  state. 

"3.  Every  other  incorporated  companj, 
partnership,  or  association,  ot  two  or  mora 
individuals,  doing  a  banking  business  in 
this  state,  if  the  members  thereof,  owning 
more  than  a  majority  interest  therein,  or 
entitled  to  more  than  one  half  of  the  profits 
thereof,  or  who  would,  if  it  were  dissolved, 
be  entitled  to  more  than  one  half  of  the 
net  assets  thereof,  are  not  residents  ot  this 
sUte. 

"4.  Every  nonresident  ot  this  state,  do- 
ing a  banking  business  in  this  stale,  in  hia 
own  name  and  right  obIj." 
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to  the  control  of  atatc  r^aUtloB."  This 
court  held  that  the  cUuee  id  |  6219, 
"that  the  taxation  ihall  not  be  at  ■  great- 
er Ttkte  than  in  aaseiBed  upon  other  moneyed 
capital,"  etc.,  meant  that  the  taxation  upon 
■hares  shonld  not  be  greater  than  on  other 
moneyed  oapital,  taking  into  consideration 
both  the  rate  of  asaeaament  and  the  valu- 
ation. In  other  words,  that  the  restriction 
contained  in  the  act  of  Congreti  had  to  do 
with  the  actual  Incidence  and  practical 
burden  of  the  tax  npon  the  taxpayer. 

This  deciiion  was  followed  by  several 
others  to  the  same  effect.  In  Albany 
County  T.  SUnley,  105  U.  S.  30E,  28  L.  ed. 
1044,  it  was  pointed  out  that  the  decision 
in  the  Weaver  Case  had  not  the  effect  of 
declaring  the  New  York  act  of  1666  void, 
but  only  of  deciding  that  the  tax  there  in 
question  was  void  because  the  taxpayer 
had  been  refused  the  same  deduction  for 
his  debts  that  was  allowed  to  other  tax- 
payers having  moneyed  capital  otherwise 
inveated.  Hills  v.  National  Albany  Exeb. 
Bank,  105  U.  8.  S19,  26  L.  ed.  1052,  and 
E:vanavllle  Nat.  Bank  r.  Britton,  105  U.  8. 
322,  20  L.  «d.  1063,  applied  the  same 
principle. 

But  the  pertinent  statutes  in  the  Weaver 
Case  differed  from  those  now  before  us,  and 
the  authority  of  that  decision  is  not  con- 
trolling. The  act  of  1660  is  quoted  in  full 
in  the  report,  100  U.  S.  at  p.  S40.  And 
in  that  cose,  as  the  opinion  ihowa  (pp.  G42, 
5*3),  it  was  not  disputed— "that  Uie  effect 
of  the  atate  law  la  to  permit  a  citizen  of 
Mew  York,  who  has  money  capital  invest- 
ed otherwise  than  in  banks,  to  deduct  from 
that  capital  the  sum  of  all  his  debts,  leav- 
ing the  remainder  alone  subject  to  tax- 
ation, while  he  whose  money  ia  inveated 
in  shares  of  b«nk  atoclcs  can  make  [S87]  no 
such  deduction.  Nor,  inasmuch  ai  nearly  all 
the  banks  in  that  state  and  in  all  others 
are  national  banka,  can  It  be  denied  that 
the  owner  of  such  shares  who  owes  debts 
ia  subjected  to  a  heavier  tax  on  account 
of  thoae  shares  than  the  owner  of  moneyed 
capital  otherwise  Invested,  who  also  is  in 
debt,  because  the  latter  can  diminish  the 
amount  of  his  tax  tiy  the  amount  of  his 
Indebtedness,  while  the  former  cannot. 
That  this  worki  a  diacriminatioa  againat 
the  national  bank  ahares  as  subjects  of 
taxation,  unfavorable  to  the  mmen  of  such 
shares,  is  also  tree  from  doubt." 

.  The  tax  law  of  New  York  now  in  ques- 
tion Is  materially  different.  As  already 
shown,  moneyed  capital  Is  dealt  with  for 
the  purposes  of  taxation  upon  lines  differ- 
ent from  thoae  upon  which  the  taxation  of 
other  personal  property  proceeds.  By  gg 
13  and  84,  .atato  bank  aharea  and  national 
bank  shares  are  both  dealt  with,  a»d  they 


are  treated  alike,  being  assessed  not  i^on 
the  basis  of  market  values,  but  upon  » 
valuation  determined  by  a  consideration  of 
the  capital  stock,  aurplus,  and  undivided 
profit*  (yielding  what  ia  commonly  knotm 
as  "Iraok  value"),  and  leaving  out  of  eon- 
aideration  other  elements,  auch  as  good 
will  and  the  like,  which  enter  into  the  d»- 
termination  of  the  actual  market  value  of 
aueb  ahares.  On  the  other  hand,  personal 
property  in  gt-neral  ia  by  |  21  to  be  as- 
sessed at  its  full  value,  which  presumably 
means  market  value.  Sec.  24,  instead  of 
subjecting  the  owners  of  bank  shares  to- 
taxation  at  the  rate  locally  obtaining  for 
other  personal  property,  imposes  a  "flat 
rate"  of  1  per  centum  upon  the  valuatJoUr 
with  the  proviso,  aa  held  in  the  Feltner 
Case,  supra,  that  if  the  local  rate  be  lesa- 
than  1  per  centum,  the  owners  of  sharea- 
in  the  bank  have  the  beneflt  of  it. 

Enough  has  been  said  to  show  that  tba- 
decision  in  the  Weaver  Case,  which  bad  to- 
do  with  a  tax  assessed  upon  bank  stock  on 
the  basis  of  the  aame  method  of  Taluatioa. 
and  the  same  rate  of  aasesament  as  per- 
sonal property  in  [388]  general,  inclnduy 
other  moneyed  capital,  but  without  allowance- 
for  the  indebtedness  of  the  taxpayer,  al- 
though auch  allowance  was  made  to  the  own- 
ers of  personal  property  In  general,  including 
otlicr  moneyed  capital,  is  not  to  be  deemed 
conclusive  upon  the  present  controversy,, 
in    view    of    the    differences   in    the    taxing- 

The  Weaver  Case,  however,  and  others 
that  followed  it,  did  esUbllsh  that  th«- 
question  whether  an  owner  of  national 
hank  shares  has  been  subjected  to  a  state- 
tax  in  excess  of  the  limitation  imposed  bj 
9  B219,  Rev.  Stat.  (U.  S.  Comp.  SUt  IBOl,, 
p.  3502),  ia  a  practical  question,  to  be  d9- 
termined  by  considering  whether  he  ia- 
:tually  discriminated  against  in  favor  oT 
'.her  moneyed  capital  in  the  hands  of  in- 
ividual  citizens  of  the  state.  And  the- 
meaning  of  the  term  "other  moneyed  capi- 
tal" has  been  elucidated  by  several  de- 
ns, of  which  the  leading  one  Is  Mer- 
cantile Nat.  Bank  t.  New  York,  12]  U.  S.. 
138,  30  L.  ed.  895,  T  Sup.  Ct.  Bep.  BUL 
This  was  a  suit  brought  by  a  national  bank 
to  restrain  the  collection  of  taxes  assesacd: 
upon  its  stock  hold  era  under  New  York 
Laws  1882,  eliap.  409,  |  312, — an  enactmuit 
that  followed  the  general  lines  of  the  act- 
o(  1860,  dealt  with  in  the  Weaver  Case,, 
and  quoted  in  the  opinion  of  the  court- 
therein,  except  that  in  obedience  to  that 
decision  the  act  of  1682  required  that — 
"in  the  assessment  of  said  shares,  eaeh. 
stockholder  shall  be  allowed  all  the  deduc- 
tions and  exceptions  allowed  by  law  in  aa- 
seasing  the  value  of  other  taxable  personal 
Sll  V.  8. 
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proptrt;  owned  b;  individual  citiieoi  of 
till  lUtt."  Tbe  contention  wu  that  the 
>tiU  htd  not  complied  with  the  condition 
Mttilacd  in  I  S219  of  the  Berised  Statute*, 
bacuue  it  had  by  iti  legislation  eipreealf 
ngnptad  from  all  taxes  in  the  handa  of 
iadiridnal  dtizena  numeroUE  Bpeciea  of 
Motftd  capital,  while  lubjecting  national 
laak  iharea  and  itate  bank  shareH  in  tbe 
lundi  of  individual  holders  to  taxation 
ajMD  their  fall  actual  value,  leas  onlj  a 
pnportionate  amoant  of  the  real  estate 
owned  ij  the  bank.  The  court  (speaking 
^  Mr.  Justice  Matthewi),  in  examining 
ud  [389]  diiposing  of  this  contention,  aft- 
ff  rmcwing  tba  previous  decisions  of  this 
tonrt  bearing  upon  the  aubject,  proceeded 
to  tipaund  the  true  intent  and  meaning  of 
I  HIS  of  the  Revised  SUtutes  as  follows 

Ip.  163)  : 

"^t  follows,  as  a  deduction  from  these 
ikdiions,  that  'moneyed  capital  in  the 
hud*  of  individnal  eitixens'  does  not  neces- 
nrilj  embrace  shaTe*  of  stock  held  bj 
Ibem  in  all  corporationa  whose  capital  it 
enployed,  according  to  their  respective  cor- 
porate powers  and  privil^es,  in  business 
carried  on  for  the  pecuniary  proflt  of 
■harcholders,  although  shares  in  some  cor- 
porations, according  to  the  nature  of  their 
boaineas,  may  be  such  moneyed  capital. 
.  .  .  The  key  to  the  proper  interpre- 
tation of  the  act  of  Congress  is  Its  policy 
and  purpose.  The  object  of  the  law  was 
to  establish  a  system  of  national  banking 
institutions,  in  order  to  provide  a  uniform 
and  secure  currency  lor  the  people,  and  to 
facilitate  the  operations  of  the  Treasury 
of  the  United  States.  The  capiUl  of  each 
of  the  banks  in  this  system  was  to  be  fur- 
oiahed  entirely  by  private  individuals;  but, 
for  the  protection  of  tbe  government  and 
the  people.  It  was  required  that  this  capi- 
tal, so  far  as  It  was  the  security  for  its 
circulating  notes,  should  be  invcBted  in  the 
bonds  of  the  United  State*.  These  bonds 
were  not  subjects  of  taxation;  and  neither 
the  banks  themselves,  nor  their  capital, 
however  invested,  nor  the  shares  of  stock 
therein  held  by  individuals,  could  be  taxed 
by  tbe  states  in  which  they  were  located 
without  the  consent  of  Congress,  being  ex- 
empted from  the  power  of  the  states  in 
this  respect,  because  these  banks  were 
leans  and  agencies  established  by  Con- 
gnma  in  execution  of  the  powers  of  tbe 
pnrrmment  of  the  United  States.  It  was 
deemed  consistent,  however,  with  these  na- 
tioutl  uses,  and  otherwise  expedient,  to 
pant  to  the  states  the  anthority  to  tax 
lliliiii  within  the  limits  of  a  nils  prescribed 
bf  the  Uw.  In  fixing  those  limits  it  be- 
came necessary  to  prohibit  the  states  from 
tmposlDg  sneh  a  tntrden  u  would  prevent 
••  L.  ad. 


[390]  tbe  capital  of  individuals  from  freely 
seeking  Investment  In  institutions  which  it 
wM  the  express  object  of  the  law  to  eatablisb 
and  promote.  The  business  of  banking,  in- 
cluding all  the  operations  which  distinguish 
it,  might  be  carried  on  under  state  laws, 
either  by  corporations  or  private  persons, 
and  capital  in  the  form  of  money  might 
be  invested  and  employed  by  individual 
citizens  in  many  single  and  separate  op- 
erations forming  substantial  parts  of  the 
business  of  banking.  A  tax  upon  the 
money  of  individuals,  invested  in  the  form 
of  shares  of  stock  in  national  banks,  would 
diminish  their  value  as  an  investment,  and 
drive  the  capital  so  invested  from  this  em- 
ployment, if  at  the  same  time  similar  in- 
vestments and  similar  employments  under 
the  authority  of  state  laws  were  exempt 
from  an  equal  burden.  The  main  purpoM, 
therefore,  of  Congress,  in  fixing  limiU  to 
state  taxation  on  investments  in  the  shares 
of  national  banks,  was  to  render  it  ImpoS' 
sible  for  the  state,  in  levying  such  a  tax, 
to  create  and  foster  an  unequal  and  un- 
friendly competition,  by  favoring  institu- 
tions or  individuals  carrying  on  a  similar 
busineas  and  operations  and  investmenta 
of  a  like  character.  The  language  of  the 
act  of  Congress  is  to  be  read  In  tbe  light 
of  this  policy." 

And  again  (p.  197)  :  "The  terms  of  tbe 
act  of  Congress,  therefore,  include  shares 
of  stock  or  other  interests  owned  by  indi- 
viduals in  all  enterprises  in  which  the 
capital  employed  in  carrying  on  its  busi- 
ness is  money,  whe^e  the  object  of  the 
business  is  the  making  of  proflt  by  its  use 
as  money.  The  moneyed  capital  thus  sm- 
ployed  is  invested  for  that  purpose  in  se- 
curities bv  way  of  loan,  discount,  or  other- 
wise, which  are  from  time  to  time,  accord- 
ing to  the  rules  of  the  business,  reduced 
again  to  money  and  reinvested.  It  includes 
money  in  the  hands  of  individuals,  em- 
ployed in  a  similar  way,  invested  in  loans, 
or  in  securities  for  the  payment  of  money, 
either  as  an  investment  of  a'  permanent 
cliaracter,  or  temporarily,  with  a  view  to 
sale  [391]  or  repayment  and  reinvestmt^t- 
In  this  way  the  moneyed  capital  in  the 
hands  of  individusls  is  distinguished  from 
what  is  known  generally  as  personal  proper- 
ty. Accordingly,  it  was  said  in  Evansville 
Nat.  Bank  v.  Britton,  lOS  U.  8. 322,  26  L.  sd. 
1053;  'The  act  of  Congress  does  not  make 
the  tax  on  personal  property  the  measure 
of  the  tax  on  the  hank  shares  in  the  state, 
but  tbe  tax  on  moneyed  capital  in  the 
hands  of  the  individual  citisens.  Cred- 
its, money  loaned  at  interest,  and  demands 
against  persons  or  corporations,  are  more 
purely  representative  of  moneyed  capital 
than  personal  property,  so  far  as  thsy  can 
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be  Mid  to  diffor.  Undoubtedly  tbere  nuLj 
be  ikid  to  be  mneh  perBOOAl  proper^  ex- 
empt from  taiAtiott  without  giving  b^nk 
■hues  &  right  to  ■imilar  exemption,  be- 
eauie  perionAl  property  is  not  necesAacMy 
moneyed  e«pitaL  But  the  rights,  credits, 
demand!,  and  money  at  interest  mentioned 
in  the  Indiana  statute,  from  which  bona 
flde  debts  may  be  deducted,  all  mean 
moneyed  capital  invested  in  that  way.' 
This  definition  of  moneyed  capital  in  the 
hands  of  individuals  seems  to  ue  to  Ite  the 
idea  of  the  Uw,  and  ample  enough  to  em- 
brace and  secure  its   whole  purpose  and 

The  rule  of  construction  thus  laid  down 
has  been  since  consistently  adhered  to  by 
this  court.  Palmer  v.  McMahon,  133  U.  B. 
680,  887,  33  L.  ed.  772,  776,  10  Sup.  Ct. 
Rep.  324;  First  Nat.  Bank  v.  Chehalis 
County,  188  U.  B.  440,  454,  41  L.  ed.  1089, 
107B,  IT  Sup.  Ct.  Rep.  829;  First  Nat. 
Bank  v.  Chapman.  173  U.  S.  20E,  214,  43 
h.  ed.  BS9,  673,  19  Sup.  Ct.  Rep.  407 ;  Com 
mercial  Nat.  Bank  v.  Chambers,  182  U.  S. 
668,  .180,  4S  h.  ed.  1227,  1229,  21  Sup.  Ct. 
Rep.  803;  .Jrnkine  v.  NelT,  1S6  U.  S.  230, 
46  L.  ed.  1140,  22  Sup.  Ct.  Rep.  905. 

According  to  this  practical  test,  it  seems 
to  us  that  the  scheme  adopted  by  the  state 
of  New  York  for  taking  shares  in  national 
iwnke  cannot  upon  this  record  be  denounced 
as  violative  of  the  limitations  prescribed 
by  I  S219,  Ret'.  SUt.  (U.  S.  Conip.  Stat. 
1901,  p.  3502).  The  holders  of  shares  in 
state  banks  are  subjected  to  precisely  the 
same  taxation,  and  with  respect  to  other 
competitive  institutions,  such  as  trust  com- 
panies, the  franchise  taxes  imposed  upon 
them  apparently  resiilt  in  a  substantislly 
similar  burden  upon  the  [392]  shareholder. 
Nor  is  there  any  discrimination  in  favor  of 
savings  banks.  With  respect  to  individual 
bankers,  tbere  is  a  ditTerence,  they  being 
apparently  subject  to  the  local  rate  of 
taxation,  and  entitled  to  the  privilege  of 
deduction  for  personal  debts;  but  as  they 
are  taxable. upon  the  amount  of  the  capital 
Invested  in  the  banking  business,  which  is 
normally  only  such  as  remains  after  the 
deduction  of  debts,  it  is  not  plain  that 
they  possess  any  valnable  privilege  of 
ductng  the  tax  assessment  by  deducting 
debts.  Foreign  bankers  are  separately 
treated,  for  reasons  suDiciently  obvious: 
but  no  criticism  Is  made  of  this.  If  there 
be  other  forms  of  "moneyed  capital  in  the 
bands  of  Individual  citfiens"  of  the  state 
employed  in  a  banking  or  quasi-banking 
buslncas  in  competition  with  the  national 
banks,  and  whleh  are  subjected  to  a  i 
favorable  rule  of  taxatitm,  onr  attention  is 
not  called  to  them.  Moreover,  we  agree 
witb  what  wu  aaid  by  tha  court  of  s^ipeals 
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of  New  York  in  the  Fettner  Case  (191  N. 
Y.  88,  96,  S3  N.  B.  692)  that  "the  state  to 
not  obliged  to  Apply  the  same  system  to 
the  taxation  of  national  banks  that  it  uaea 
in  the  taxation  of  other  proper^,  provid- 
ed no  injustice,  inequality,  or  unfriendly 
discrimination  is  inflicted  upon  them." 
The  court  there  took  note  of  the  fact  tbat 
the  fiat  rate  of  1  per  centiun  assessed  upon 
national  bank  shares  was  more  favorable  to 
the  relator  than  the  general  tax  rate  for 
the  same  year  in  the  twrough  of  Manhat- 
tan, where  the  banks  were  located.  That 
local  rate  {for  the  year  IBOl)  was  2^1733 
per  centum.  In  the  present  case  it  is 
stipulated  that  the  general  tax  rate  local- 
ly applicable  for  the  year  1908  to  personal 
property,  not  including  bank  shares,  was 
1,61407  per  centum.  There  are  other  eon- 
sidurations  to  be  weighed  in  determining 
the  actual  burden  of  the  tax,  oae  of  which 
is  the  mode  of  valuing  bank  shares — ))j 
adopting  "book  values" — which  may  be 
more  or  less  favorable  than  the  method 
adopted  in  valuing  other  kinds  of  personal 
property.  As  against  the  owner  of  bank 
shares  [393]  who,  by  alleging  discrimina- 
tion, assumes  the  burden  of  proving  it,  and 
who  fails  to  show  that  the  method  of  valua- 
tion is  unfavorable  to  him,  it  may  be  aa- 
BUmed  to  be  advantageous. 

Plaintiff  in  error  contends  that  the  state- 
ment ol  the  New  York  court  that  "whwi 
all  things  are  considered,  the  rate,  even 
without  t)ie  privilege  of  deducting  debta, 
is  not  greater  than  that  applied  to  other 
moneyed  capital  in  tbe  hands  of  individual 
citizens  of  the  state,"  is  based  upon  no 
facta  of  experience  or  investigation,  and 
amounta  to  a  pure  surmise.  We  do  not 
think  it  is  ta  be  so  lightly  treated;  but^ 
if  it  were,  it  still  remains  to  be  said  that 
it  was  incumbent  upon  plaintiff  in  error 
to  show  aflirinn lively  that  the  New  York 
taxation  system  discriminates  in  fact 
against  the  holders  of  shares  in  tbe  na- 
tional l>anks,  before  calling  upon  the  courta 
to  overthrow  it;  and  no  such  showing  has 
been  made. 

Nor  can  we  say  that  tlie  taxing  sehanM 
contravenes  the  limits  prescribed  t^  %  6219, 
Rev.  Stat,  (U.  S.  Comp.  Stat.  1901.  p. 
SS02),  merely  because  in  individual  eaaea 
it  may  result  that  an  owner  of  sharea  ot 
national  bank  stock,  who  is  indebted,  may 
sustain  a  heavier  tax  than  another,  like- 
wise indebted,  who  has  invested  bis  mon^ 
otherwise.  Such  Is,  in  effect,  the  objection 
urged  by  plaintiff  in  error  to  the  position 
taken  by  the  court  of  appeals  of  New  York. 
In  other  words,  It  is  insisted  that  |  SKIS 
deals  with  the  burden  of  tbe  tax  upon  tho 
individual  sliareholder,  rather  than  npOQ 
•hareholders  as  •  cUaa.    Wa  think   thia 
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'■irfomeat  U  aiilflciently  answered  by  refer- 
aux  ta  the  langiiaKG  of  i  B2i9.  The  dec- 
Ikntiog  ii  that  "the  taiatioD  ihall  not  bu 
at  >  greater  rate  than  ia  isBeeted  upon 
otBa  noDcyed  capital  in  the  hande  of  in- 
diTidiiat  citiiena  of  such  state."  And  this 
reatrictioD  la  imposed  upon  a  grant  ol 
autbaritj  to  tax  "all  the  shares  of  hational 
banking  aasociationa  locaUd  within  the 
state."  The  language  clearly  prohibits  dis- 
erimination  against  shareholdera  in  na- 
tiooal  banks,  and  in  favor  of  the  share- 
holdera [394]  of  competing  institutions,  but 
it  doM  not  require  that  the  scheme  of  tax- 
ation shall  be  so  arranged  that  the  burden 
•hall  fall  upon  each  and  ever;  ahareliolder 
alike,  without  distinctiiNi  arising  from  eir- 
cDDiitances  personal  to  the  individual. 
Judgment  aflinned> 


UNITED  STATES  FIDELITY  k  GUAR- 
A-NTY  COMPANY  OF  BALTIMORE, 
MARYLAND,  Plff.  in  Err., 

COMMONWEALTH  OF  KENTUCKY. 

(See  S.  C.  Reporter's  ed.  394-399.) 

Commoroe  —  state  taxation  ^  cominer* 

clal  agencies. 

Attorneys  on  the  guaranteed  list  of  a  for- 
eign corporation,  furnished  to  subscribing 
bniiness  men  and  merchants,  who,  upon  re- 
quest of  snj  such  subscriber,  are  to  inquire 
~'a  and  report  upon  the  credit  and  sUnd- 


maj  contemplate  business  dealings,  there 
beii^  no  direct  or  necessary  connection  be- 
twtm  such  service  and  the  making  or  ful- 
tlling  of  commercial  contracts,  are  not  en- 
gaged in  interstate  commerce  so  as  to 
relicTe  the  corporation  from  liability  for  a 
hmae  fax  imposed  under  Carroll's  Ky. 
Kat.  ]90g,  J  4224,  upon  commercial  agen- 
cies, although  some  of  the  inquiries  may 
be  received  from  merrhants  without  thit 
state,  in  anticipation  of  future  commercial 
interstate  trans  actions. 

[ror  othpr  c^n-t.  see  Commerce.  IV,  In  Digest 
Bnp.  Ct.  1008.] 


[No.  20.] 


IN  EBROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky,  to  review  a  judg- 
ment which  affirmed  a  eoDvlction  in  the 
Mason  Circuit  Court  of  a  foreign  cmnmer- 
cial  agency  for  failing  to  pay  a  license  tas. 
Affirmed. 

Bee  same  case  below,  1^9  Ky.  27,  47 
LJt.A.(N.8.)  643,  129  S.  W.  814,  Ann.  Caa. 
1912B,  833. 

The  facta  are  stated  in  the  opinion. 

Mr.  Allan  D.  Cole  argued  the  cause,  and, 
with  Mr.  W.  T.  Cole,  filed  a  brief  for  plain- 
tiff in  error. 

Mr.  James  Gamett,  Attorney  Qeneral 
of  Kentucky,  argued  the  cause,  and,  with 
Mr.  D.  0.  Myatt,  filed  a  brief  for  defendant 


Section  4224  of  the  Kentucky  Statntes 
(Carroll's  ed.  1909)    provides  «■  follows: 

"Before  engaging  in  any  occupation  or 
selling  an;  article  named  in  this  subdivision 
of  article  12  of  this  act,  the  person  desir- 
ing to  do  so  shall  procure  license  and  pay 
the  tax  thereon  as  follows;  .  .  .  Com- 
mercial agencies. — Each  and  every  person, 
partnership,  or  corporation  having  repre- 
sentatives in  this  s^te,  who  engage  in  the 
business  of  inquiring  into  and  reporting 
upon  the  credit  and  standing  of  persons 
engaged  in  business  in  this  state,  shall  pay 
a  license  tax  of  $100." 

Plaintiff  in  error  was  indicted  for  failing 
to  pay  the  license  tax  required  by  this  pro- 
vision, and,  upon  trial,  was  convicted  and 
fined.  The  trial  court,  and,  on  appeal, 
the  court  of  appeals  of  Kentucky  (139  Ky. 
27,  39,  47  L.R.A.(N.8.)  048,  129  S.  W.  314, 
Ann.  Cas.  19)2B,  333),  overruled  the  con- 
tention that  the  business  done  by  plaintiff 
tn  error  was  interstate  commerce,  within 
the  meaning  [306]  of  g  8  of  article  1  of  tlie 
Federal  Constitution,  and  fbr  that  reason 
not  subject  to  the  taxing  power  of  the 
sUte. 

The  indictment  was  based  upon  the  em- 
ployment by  plaintiff  in  error  of  a  flrm 
of  attorneys  at  Maysville,  Kentucky,  as  its 
representatives  for  inquiring  into  and  re- 
porting upon  the  credit  and  standing  of 
porsonfl  en^ngrd  in  business  in  that  state. 
PlsintilT  in  error  is  a  corporation  of  the 
state  of  Maryland,  and  is  engaged  in  tite 


N'otx. — State  licenses  or  taxes,  generally, 
■•affecting  interstate  commerce — see  notes 
to  Rothermel  v.  Meyerle,  9  L.R.A.  3fl6; 
American  Fertiliring  Co.  v.  Board  of  Agri- 
caltore,  11  L.R.A.  179;  Gibbons  v.  Ogden, 
4  L.  ed.  0.  8.  23;  Brown  v.  Maryland,  S 
L.  id.  U.  S.  07B;  Ratterman  v.  Western  U. 
Tetee.  Co.  32  1^  ed.  U.  S.  229;  Harmon  v. 
«S  L.  ed. 


Chicago,  37  L.  ed.  U.  8.  217;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Baekua,  38  L.  ed. 
U.  S.  1041;  PoaUl  Teleg.  Cable  Co.  v. 
Adams,  39  L.  ed.  U.  S.  311;  and  Pittsburgh 
ft  8.  Coal  Co.  V.  Bates,  39  L.  ed.  U.  S.  638. 
On  corporate  taxation  and  the  commerce 
clause — see  note  to  Sandford  T.  Poe,  SO 
L.RJk.  641. 

*■• 
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Got.  : 


imblicktion  uid  distribution  of  *  list  of 
•deeted  attorneyi  in  tbe  United  SUtes. 
With  the  WTerml '  attomeya  upon  the  liit, 
pUintiff  in  error  h«(  an  arrAngemcnt  by 
which,  in  consideration  of  a  fee  paid  by 
them  to  it,  their  aamea  are  inserted,  and 
plaintiff  in  error  guarantees  to  mercbanta 
and  other  persons  sending  claims  to  the 
attorneys  that  they  will  promptly  and  faitb- 
tutly  pay  over  all  moneys  collected.  It 
fumiahea  tbe  list  of  attorneys  to  business 
men  and  merchants  throughout  the  United 
States.  It  provides  tbe  attorneys,  and  also 
the  subacribers  to  or  purchasers  of  tbe  twok, 
with  blank  {orma  npon  which  information 
respecting  tbe  bualneas  and  financial  stand- 
ing of  persons  with  whoin  a  subscribing 
merchant  desires  to  deal  may  be  furnished, 
and  the  attorneys,  upon  request,  make  re- 
plies to  iitquiries  of  this  character  when 
received  from  subscribing  members.  Tbe 
attorneys  do  not  make  reports  to  the  plain- 
tiff in  error,  but  send  them  direct  to  the 
person  or  firm  making  the  inquiry.  Tbe 
attorneys  are  not  the  agents  for  either 
buyer  or  seller,  in  the  sense  that  any  goods 
are  bought  or  sold  through  their  instru- 
mentality. Sucb  was  the  business  tbat  was 
done  by  tbe  Maysville  attorneys,  as  repre- 
sentatives of  the  plaintiff  in  error.  They 
did  not  sell  or  offer  to  sell  any  goods,  nor 
deliver  or  offer  to  deliver  any,  and  bad  noth- 
ing to  do  with  buying,  selling,  transport- 
ing, delivering,  or  handling  any  merchan- 
dise. If  any  commercial  transaction  took 
place  between  the  merchant  whose  standing 
waa  reported  and  the  merchant  to  whom  the 
'  report  was  sent,  it  was  due  entirely  to 
negotiations  [997]  between  them,  with 
wbicb  the  reporting  attorney  bad  nothing  to 
do.  Correspondence  in  which  the  Maysville 
attorneys  furnished  nonresident  dealers  with 
information  was  only  desultory,  and  occa- 
sional, and  waa  not  followed  by  the  making 
of  »ny  contract  or  the  transportation  ot 
any  gooi»  between  tbe  parties  to  tbe  cor- 
respondence. 

The  contention  of  plain  tiff  in  error  is 
that  the  Maysville  attorneys  and  its  other 
representatives  of  the  same  kind  are, 
through  tbe  means  of  the  system  employed, 
acting  in  fact  as  agent*  of  merchants  en- 
gaged in  interstate  commerce,  to  furnish 
tbem  with  information  through  the  malb 
or  by  telephone  or  telegraph,  as  a  result 
of  which  merchandise  may  be  transported 
ia  interstate  commerce,  or  withheld  from 
such  transportation,  according  to  the  char- 
acter of  the  information  reported;  and  that 
the  service  thus  rendered  is  so  connected 
with  interstate  commerce  as  to  preclude  the 
atat*  of  Kentucky  from  enacting  a  statute 
impoeing  a  lieensa  tax  whose  tendency  ia 


or   may   be  to   prevent   plaintiff  in  error 
from  operating  In  that  atate. 

The  tax  in  question  is  as  exdae  or 
privilege  tax,  and  undoubtedly  within  tha 
power  of  the  state,  unless  it  baa  the  effect 
of  directly  burdening  interstite  commerce 
It  ia  only  one  of  a  great  number  of  lioenaa 
taxes  dealt  with  in  a  single  section  of  tha 
statute,  and  including  a  great  variety  of 
occupations.  In  the  ease  of  eommercial 
Bgenciei,  the  thing  tbat  is  laid  hold  of  >• 
the  subject  of  the  excise  is  a  hnsinesa  car- 
ried on  within  the  state.  If  It  have  con- 
sequences extending  beyond  the  borders  of 
the  state,  and  affecting  interstate  com- 
merce, these  are  only  incidental  and  for- 
tuitous. The' case  is,  we  think,  easily  to 
be  diBtinguisbed  from  McCall  v.  California. 
13a  U.  S.  104,  34  L.  ed.  391,  3  Intera.  Com. 
Rep.  181,  10  Sup.  Ct.  Rep.  881,  and  Inter- 
national Textbook  Co.  v.  Pigg,  217  U.  8. 
91.  64  L.  cd.  li7B,  27  L.It.A.(N£.)  <9S, 
30  Sup.  Ct.  Rep.  481,  IS  Ann.  Caa.  IIOS, 
relied  upon  by  plaintiff  in  error.  In  the 
McCall  Case  tbe  local  instrumentality  tbat 
was  beld  to  be  exempt  from  [398]  inter- 
ference by  state  taxation  was  an  agent  whosa 
business  was  the  direct  solicitation  of  pas- 
sengers for  interstate  journeys  by  raiL 
This  was  dearly  within  the  reasoning  and 
authority  of  Robbins  v.  Taxing  Dist  lEO 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  60S,  and  oUwr 
esses  of  that  class-  In  the  case  of  the 
International  Textbook  Company,  there  waa 
a  systematic  and  continuous  interstate 
traffic  in  instruction  papers,  text-books, 
and  illustrative  apparatus  for  courses  of 
study  pursued  by  means  ot  correspondence, 
and  this  was  beld  to  be  in  its  essential 
characteristics  commerce  among  the  atalea 
within  the  meaning  of  tbe  Federal  Constitu- 
tion, and  entitled  thereunder  to  exemption 
from   any  direct  burden   imposed  by  state 

In  tbe  present  case  it  appears  that  there 
is  not  even  systematic  or  continuous  eor- 
respondence,  mucn  less  interstate  commerce 
resulting  therefrom.  There  is  no  direct 
or  neccBBsry  connection  between  the  service 
performed  by  plaintiff  in  error  through  it* 
representatives  and  tbe  making  or  fulfil- 
ment of  commercial  contracts.  Tb*  moat 
that  can  be  said  ia  that  inquiries  reedved 
by  those  representatives  in  Kentucky  with- 
respect  to  the  credit  and  standing  of  per- 
sons engaged  in  business  in  that  state  may 
be  received  from  merchants  without  the- 
state  in  anticipation  of  commercial  trana- 
aetions  between  tbem  in  the  future.  But,, 
on  the  other  hand,  similar  Inquiries  maj- 
be  received  from  merchant*  tn  Kentucky,, 
and  may  have  reference  alone  to  intrastate, 
and   not   to   interstate   tranaactiona.     Or, 
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tte  informfttioB  toAj  be  dnired  u  ui  kid 
ia  extending  or  refuting  to  extend  eredit 
for  put  tnnuctiom,  ms  well  u  to  laj 
the  banii  (or  future  deatingt.  The  eircuni- 
ataaee  that  in  m.  aubitaintisl  number  of  ca«M 
— eren  if  in  the  grekter  number — there  U 
^orreapcmdaiee,  b;  letter  or  otberwiee,  from 
etkte  to  itftte,  which  ma;  perhape  have  an 
effect  npon  the  conduct  of  other  p^rtieB 
«boat  entering  or  not  entering  into  trans- 
aetione  of  intentate  commerce,  ia  not  con- 
trolling. 

[399]  The  present  case  has  no  cloae 
parallel  in  former  deciiiona,  but  in  some  of 
itt  aapecta  it  beara  a  resemblance  to  the  rase 
of  a  tax  imposed  upon  a  resident  citisen 
engaged  in  a  general  business  that  happens 
to  include  a  considerable  share  of  interstate 
busiDcaa.  Ficlclen  t.  Taxing  Diet.  146  U. 
8.  1,  36  L.  ed.  601,  4  Inters.  Com.  Rep. 
79,  12  Sup.  Ct.  Rep.  810.  Or  the  business 
of  the  liTe  stock  exchange  that  was  under 
eonsideration  in  Hopkins  v.  United  States, 
171  D.  a.  678,  66!,  43  L.  ed.  260,  206,  IS 
Sup.  Ct.  Rep.  40.  Or  the  business  of  a 
cotton  broker  dealing  in  futures  or  options. 
Ware  t.  Mobile  County,  209  U.  8.  40S,  52 
h.  ed.  S.5S,  28  Sup.  Ct.  Rep.  526,  14  Ann. 
Cm.   1031. 

To  warrant  interference  with  the  eier- 
«iae  of  the  taxing  power  of  a  state  on  the 
ground  that  it  obstructs  or  hampers  inter- 
state commerce,  it  must  appear  that  the 
burden  is  direct  and  substantial.  We  do 
BOt  think  the  present  is  such  a  case. 

Judgment  affirmed. 


STRATTON'S  INDEPENDENCE,  Limited, 

F.  W.   ffi>WBERT,   Collector   of   Internal 
Borenno  in  and  for  the  Diatiiet  of  Colo- 

(8e«  a  C.  Reporter's  ed.  ag»-423.) 

Intemal  rerenne  —  exelB«  on  corpora- 
tion —  minliig  companies. 

1.  Mining  corporations  engaeed  solely  In 
■lining  npon  their  own  premises  are  sub* 


Jeet  to  the  excise  tax  imposed  by  the  act 
August  G,  1S09  (.16  Stat,  at  L.  11,  chap. 
«,  U.  S.  Comp.  But.  Supp.  1611.  p.  741), 
f  U,  npon  the  carrying  on  or  the  doing  of 
bnainew  in  a  corporate  or  quasi  corporate 
oapaeity,  such  eorporationa  being  within  the 
general  deacription  of  that  section,  which 
eotDprisea  erery  corporation  organised  for 
praflt  and  hanng  a  capital  stock  repre- 
Mstcd  bj  aharcs,  and  engaged  in  business, 
and  not  being  among  the  eluscs  of  eorpo^a- 


t  noU  to  Waco  Water  ft  Light 
Co.  T.  Waco,  SI  L.EjL  SM. 


tioQB  specifled  in  that  section  aa  exempt  from 

its  operation. 

[Por  other  cases,  ses  Intensl  Rerenne,  HI,  tn 
Digest  8np.  Ct.  1B0S.I 

Internal  revenue  —  exclso  on  corpora- 
tion —  income  —  proceeds  of  ore. 

2.  The  proceeds  of  ore  mined  by  a  cor- 
poration from  its  own  premises  are  "in- 
come" within  the  meaning  of  the  act  of 
August  6,  1909,  S  38,  imposing  an  excise  tax 
measured  by  net  annual  income  upon  the 
carrying  on  or  the  doing  of  business  In  a 
corporate  or  quasi  corporate  capacity. 
IKoT  other  cases,  see  Imerusl  Bcienue.  III..  In 

DlgSBt  Sup.  Ct.  1908.1 
Internal    revenne  ^  excise   on    mining 
corporations. 

3.  Treating  the  proceeds  of  ore  mined  by 
a  corporation  upon  its  own  premises  as  "in- 
come^ within  the  meaning  o.'  the  act  of  Au- 
gust fi,  1609,  S  38,  which  imposes  an  ex- 
cise tax  meHBured  by  net  annual  income 
upon  the  carrying  on  or  the  doing  of  busi- 
ness in  a  corporate  or  quasi  corporate  capac- 
ity, does  not  make  such  excise  the  equiva- 
lent of  a  direct  tax  upon  the  property,  and 
therefore  invalid,  because  not  apportioned 
to  population,  aa  prescribed  l^  the  Federal 
Constitution. 


Internal    revenue   —   excise    npon    cor- 
poration —  depreciation. 

4.  Assuming  that  the  depletion  of  the 
mineral  supply  from  the  process  of  mining 
is  an  element  to  be  considered  in  determin- 
ing the  reasonable  depreciation  that,  under 
the  act  of  August  6,  1909,  §  38,  is  to  be 
deducted  from  the  net  annual  income  of  a 
mining  conipany  when  assessing  the  excise 
imposed  by  that  section  upon  the  doing  or 
carrying  on  of  a  business  in  a  corporate 
or  quasi  corporate  capacity,  the  difference 
between  the  sroas  proceeds  of  the  salea  of 
ores  during  tne  year,  and  ths  amount  ex- 
pended in  extracting,  minins,  and  market- 
ing such  ores,  cannot  be  treated  as  the  value 
of  the  ore  in  place  for  such  purpose. 

[for  otber  cases,  sec  Interaal  RereniK  III-, 

In   Digest  Sop.  Ct.   1608.1 
Cbmhi  certlfled  —  scope  of  Inqnlrr. 

5.  Only  the  several  propositions  of  law 
that  are  certilled  by  a  circuit  court  of  ap- 
peals under  tlie  act  of  March  3.  1891  (86 
Stat,  at  L.  ess,  chap.  517,  U.  S.  Comp.  SUt. 
1901,  p.  649),  I  e,  will  be  answered  bv  the 
Federal  Supreme  Court.  Questions  of  fact 
or  of  mixed  law  and  fact  will  not  be  con- 
sidered. 

[For  other  cases,  see  Cases  CtrtlOed,  TI.  a.  In 
Dicest   Sup.   dt.   1908.] 
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N  A  CERTIFICATE  from  the  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit presenting  questions  as  to  the  liability 
of  a  mining  corporation  to  the  Federal  cor- 
poration tax,  and  aa  to  the  right  to  dedoel 
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the  Tklne  of  ore  in  place  &■  dcprecistion. 
Tfae  l«at  queation  anBwered  in  the  negative. 
The  other*  in  the  afflrmative. 

The  facte  are  itated  in  the  opiuion. 

Mr.  WtllUuu  V.  Hodcee  argued  the 
ckUM,  and,  witii  Mr.  A.  A.  Hoehling,  Jr., 
filed  a  brief  for  Stratton'e  Independence: 

A  general  claMiftcatJon  of  eorporationt  in 
the  legislative  mind  ordinarilj  exclude*  min- 
ing corporations.  And  thii  condition  is 
eepeeiallf  pronounced  in  l^islation  relatlog 
to  taxation. 

Taxation  of  Hln.  Claims,  6  Colo.  639,  21 
Psc.  476;  Pilgrim  Consol.  Min.  Co,  t.  Teller 
Count;,  38  Colo.  334,  76  Pac.  3S4;  People 
ex  reL  Iron  Silver  Min.  Co.  v.  Ucnderwin, 
IS  Colo.  369,  21  Pac.  144;  Foeter  v.  Hart 
Consol.  Min.  Co.  S2  Colo.  459,  122  Pac.  48; 
A.  Lesehen  i,  Sons  Rope  Co.  v.  Allen,  110 
C.  C.  A.  31B,  187  Fed.  980;  Re  South  Moun- 
tain Consol.  Uin.  Co.  S  6awy.  3SS,  14  Fed. 
S49;  Ross  t.  Eel);,  36  Minn.  38,  29  N.  W. 
691,  81  N.  W.  219;  Re  Elk  Park  Min.  t  Mill. 
Co.  101  Fed.  428;  Re  Rollini  Gold  ft  S.  Min. 
Co.  102  Fed.  982;  Re  Keyatooe  Coat  Co. 
109  Fed.  872;  Re  Woodslde  Coal  Co.  lOS 
Fed.  66. 

Mining  corporations  are  not  engaged  in 
carrying  on  business  within  the  meaning  of 
tfae  act. 

Flint  T.  Stone  Tracy  Co.  220  U.  6.  107, 
56  L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  iei2l),  1312;  McCoach  v.  Mjnehitl  t 
S.  B.  R.  Co.  226  U.  S.  295,  S7  L.  ed.  842, 
83  Swp.  Ct.  Rep.  419;  Zonne  v.  Minneapolis 
Syndicate,  820  U.  8.  187,  56  L.  ed.  428,  31 
Sup.  Ct.  Rep.  361;  Clark  v.  Sidway,  142  U. 
S.  S82,  36  L.  ed.  1157,  12  Sup.  Ct.  Rep.  327; 
Fsrrand  t.  Oleaeon,  60  Vt.  837;  Jordan  v. 
Soule,  79  Me.  G90,  12  Atl.  786;  Harris  v.  De 
Baismes,  —  N.  J.  Eq.  — ,  38  AtL  637; 
Childers  v.  Neely,  47  W.  Va.  70,  40  L.RA. 
468,  81  Am.  St.  Rep.  777,  34  S.  E.  628,  20 
Mor.  Min.  Rep.  222;  Judge  v.  Braawell,  13 
Bueb,  67,  20  Am.  Rep.  185,  H  Mor.  Min. 
Itep.  608;  Nash  v.  Mitchell,  71  N.  Y.  203, 
27  Am.  Rep.  39. 

The  application  of  the  act  to  mining  cor- 
porations results  in  a  tax  upon  the  capital 
itself;  while,  as  applied  to  corporations  hav- 
ing an  income  a*  distinguished  from  capital, 
it  does  not  result  in  a  tax  upon  capital. 
This  inequality  ol  operation  is  inherently 
unjust.  Inlying  aside  all  questions  of  con- 
■titutional  limitations,  the  act  should  not 
be  lo  construed  as  to  accomplish  this  un- 
just result,  if  there  be  a  fair  and  reasonable 
construction  to  be  given  the  act  which 
would  avoid  such  result. 

Washington  &  I.  R.  Co.  t.  Cceur  D'Alene 
R.  ft  NaT.  Co.  leO  U.  8.  77,  101,  40  L.  ed. 
S4«,  36S,  IS  Sup.  Ct.  B«p.  831;  Bate  Re- 


frigerator  Co.  v.  Suliberger,  167  U.  S.  1, 
87.  89  L.  ed.  601,  610,  IG  Sup.  Ct.  Rep.  MM. 

The  act  ought  not  to  b«  construed  to  )■- 
dude  mining  corporations  nnleM  It  clearly 
appears  that  Congress  intended  to  inelnd* 
tbem.  It  is  an  established  canon  at  conBtnte- 
tion  in  this  court  that  "duties  are  never 
imposed  on  the  eitiien  upon  vague  or  doubt- 
ful interpretations." 

Pennsylvania  Steel  Co.  t.  New  York  CllT 
R.  Co.  117  C.  C.  A.  660, 188  Fed.  776;  Taylor 
v.  Treat,  163  Fed.  656;  Parkview  Bldg.  ft 
U  Aseo.  V.  Herold,  203  Fed.  880. 

The  fact  that  mining  eorporationa  eome 
within  the  letter  of  the  act,  if  true,  doe*  not 
conclude  the  argument;  for,  if  mining  cor- 
porations be  not  within  the  spirit  of  tbe  act, 
it  is  not  applicable  to  tbem. 

Brewer  v.  Blougber,  14  Pet  178,  10  L. 
ed.  408;  United  States  v.  Kirhy,  7  Wall. 
482,  486,  19  L.  ed.  278,  2S0;  Heydenfeldt  v. 
Daney  Gold  ft  8.  Min.  Co.  93  D.  8.  631,  B8S, 
23  L.  ed.  096,  996,  13  Mor.  Min.  Rep  204: 
Church  of  the  Holy  Trinity  t.  United  States, 
143  U.  S.  457,  36  L.  ed.  286,  12  Sup.  Ct. 
Rep.  Sll. 

Are  the  proceeds  of  ores  mined  by  a  cor- 
poration from  its  own  premise*  income  with- 
in the  meaning  of  the  act! 

People  ex  rel.  Cornell  University  t.  Daven- 
port, 30  Hun,  180;  Thorn  v.  d«  Breteuil, 
86  App.  Div.  416,  83  N.  T.  Supp.  849;  Wil- 
cox V.  Middlesex  County,  108  Has*.  M6; 
Sargent  lAud  Co.  v.  Von  Banmbaeh,  207 
Fed.  423;  Gray  v.  Darlington,  IS  WaU.  63, 
21  L.  ed.  46;  Bpooner  v.  Phillip*,  62  Conn. 
68,  16  LJt.A.  461,  24  Atl.  624;  Foater  v. 
Hart  Consol.  Min.  Co.  62  Colo.  407,  122  Pac. 
48;  Smith  v.  Hooper,  96  Md.  1«,  61  Atl. 
844;  Vinton's  Appeal,  0»  Pa.  434,  44  Am. 
Rep.  116;  Oehr  v.  Mount  Alto  Iron  Co.  174 
Pa.  430.  34  Atl.  636;  Mercer  t.  Buchanan. 
132  Fed.  S07;  Re  Armitage  [1S93J  8  Ch. 
337,  63  L,  J.  Ch.  N.  S.  110,  7  Reports,  "M, 
60  L.  T.  N.  S.  618. 

Assuming  that  the  proceeds  o(  ore  are  ttt 
be  treated  as  income  within  the  meaning  of 
the  act,  we  submit  that  such  proceeds  rMmK 
solely  from  depletion  of  capital,  and  art 
therefore  deductible  aa  depreciation. 

United  SUtai  v.  Nipisaing  Mine*  Co.  £02 
Fed.  803. 

Mr.  John  R.  Van  Derlip  also  filed  a  bri«l 
for  Stratton's  Independence: 

A  corporation  which  haa  leased  its  prop- 
erty and  surrendered  the  control  and  OpCTK- 
tion  thereof  is  not  carrying  on  or  doing  bual- 
ness  in  respect  of  such  property. 

Zonne  v.  Minneapolis  Syndicate,  220  U. 
S.  187,  66  L.  ed.  428,  31  Sup.  Ct.  Rep.  8«1 ; 
McCoach  V.  Minehill  ft  8.  H.  R.  Co.  228 
U.  B,  its,  67  L.  ed.  842,  S8  Sup.  Ct.  Rep. 


.,Goog 


1*1  V.  I 


UlL 


SIRATTON'S  IKDEPENDENCE  v.  BOWBEST. 


US;  United  SUtei  t.  NipiMtng  U'aua  Co. 

na  Fed.  aoa. 

A  wrporfttioii  is  not  nibject  to  tb«  Fed- 

ml  Ux  merely  beeuiH  of  tbc  ownerablp 

ud  enjo7m«nt  of  propertj. 
Fliiit  *,  Stone  Trwy  Co.  820  U.  8.  107, 

»  L.  ed.  389,  31  Bup.  Ct.  Rep.  3U,  Ann. 

Cu.  1B12B,   1312;    McCoach  v.  Minehi:i   ft 

8.  H.  R.  Co.  2E8  U.  S.  SOS,  ST  L.  ed.  842, 

13  Snp.  Ct  Rep.  410. 
A  otrpormtioQ  whicb  Bmendi  ita  efaAttcr 

■«  u  to  diaquallf J  it  from  busincM  actiTity 

in  r«tpwt  of  Its  piopertj  U  not  labjcct  to 

Ue  impoaition  of  the  tu. 

Zonne  t.  MinneapoliB  Syndicate,  220  U.  8. 
1S7,  S5  L.  ed.  428,  SI  Sap.  Ct.  Rep.  361; 
Sargent  I^nd  Co.  t.  Von  BalunbftCh,  E07 
F«d.  423. 

A  corporation  wbicb  baa  leaved  ita  prop- 
irtifa  to  anotber,  which  operatea  ^r  developi 
tbem,  and  paya  rentals,  royeltlea,  or  eam- 
iigi  tberefrom  to  the  former,  !■  not  doing 
buineM  and  taxable. 

Zonne  v.  Minneapolia  Byodicate,  iupra; 
Uaited  States  v.  Hipiaaing  Minea  Co.  202 
7*i.  804;  Sargent  LAnd  Co.  v.  Von  Baum- 
bach,  anprn. 

BetciptB  from  galea  of  capital  aaseta, 
whether  ore  or  property  of  other  character, 
arc  not  "income,"  but  merely  a  cmveraion 
at  property  from  one  form  to  another. 

Salient  Land  Co.  t.  Von  Baumbacb,  aupra. 

A  mining  company  ia  entitled  to  deduct 
Inrm  ita  groai  Income  from  ore  aalea  the 
lalae  in  place  of  the  ore  lold,  aa  conititui- 
hig  a  diminution  or  deprceiatioo  of  Ita  capi- 
tal aweU. 


In  M  f ar  aa  a  company  ii  limply  engaged 
ia  ditpoaing  of  ita  eziiting  aitett,  and  in 
potting  them  to  the  only  practical  and  rea- 
.(onable  beneficial  lUe  of  wbicb  they  are 
•oaccptible,  It  falU  far  abort  of  being  a 
buineaa  corporation. 

Flint  T.  Stone  Tracy  Co.  220  U.  S.  171.  S6 
L  ed.  421,  31  Sup.  Ct.  Rep.  342.  Ann.  Caa. 
U12B,  1312;  SUU  t.  Boaton  Club,  40  La. 
Ann.  58S,  20  L.kJt.  186, 12  So.  89G ;  Graham 
t.  Bendricks,  22  La.  Ann.  G24;  Grecnough 
T.  Police  Comra.  30  R.  1.  212,  136  Am,  St. 
Rep.  K3,  74  Atl.  786;  Re  Elk  Park  Hin. 
k  HiU.  Co.  101  Fed.  422;  Re  Cheaapeake 
Ojater  ft  Flab  Co.  112  Fed.  980. 

The  proceeds  of  orea  mined  by  a  corpora- 
tioD  from  ita  own  premiBea  are  not  income. 

People  T.  New  York  C.  R.  Co.  24  N.  Y.  4B0; 
Biann'i  Appeal,  lOS  Pa.  41S;  Oebr  t.  Mount 
AHo  Iron  Co.  174  Fa.  430,  34  Atl.  638; 
IcTi  T.  Looiirille,  B7  Ky.  394,  28  L.R.A. 
480,  30  8.  W.  S73;  Hundy  t.  Van  Eoote, 
IM  Oa.  292.  SO  8.  E.  783 ;  Sargent  Und  Co. 
*.  Voa  Banmbach,  207  Fed.  423;  Spooner  t.  ' 


Hr.  William  D.  Qathrie  flled  a  brief  aa 

If  a  mining  company  ahonld  sell  its  land 
and  the  mine  on  it,  it  would  plainly  be  trana- 
ferring  not  income,  but  capital;  and  it 
would  he  wholly  immaterial  whether  the  sale 
was  at  an  advance,  since  not  even  the  ad- 
vance would  eonatitute  income. 

Gray  t.  Darlington,  15  Wall.  63,  66,  21 
L.  ed.  46,  46)  Mnehen,  Fed.  Corp.  Tax  Law, 
iJ  31,  35. 

It  ia  in  violation  of  no  one's  rights  for  a 
mining  corporation,  after  it  haa  paid  its 
operating  eipensea  and  made  proper  pro- 
vision for  creditors  and  contingenciea,  to 
distribute  the  balance  of  its  reeeipta  among 
the  stocliholderB  as  dividend*  (4  Thomp. 
Corp.  2d  ed.  I  3S32;  1  Morawetc,  Corp. 
2d  ed.  g  442 ;  Lee  v.  Neuchatel  AsphalU  Co. 
L.  R.  41  Ch.  Div.  24,  SB  h.  J.  Ch.  N.  S. 
408,  61  L.  T.  a.  S.  11,  37  Week.  Rep.  321. 
1  M^one,  140;  Excelsior  Water  ft  Hin.  Co. 
V.  Pierce,  00  Cal.  131,  27  Fac.  44;  White, 
Canadian  Co.  Law,  p.  98).  But  It  does  not 
follow  that  such  dividenda  eonatst  of  income. 
Aa  matter  pf  fact,  they  consist  of  capital. 

It  would,  of  courH,  Im  entirely  proper  for 
a  corporation  which  had  made  ader[uate  pro- 
vision for  its  creditor*  to  reduce  the  capital 
stock,  and  distribute  among  ite  stockholders 
the  surplus  of  ite  capital  over  and  above  the 
amount  of  the  reduced  capital  stock  (6 
Thomp,  Corp.  Sd  ed.  |  6312),  but  such  a 
distribution,  though  termed  a  dividend, 
would  be  at  capitel,  and  not  Income.  A 
mining  corporation  occupies  an  analogous 
position.  It  is  permitted  by  law  t«  distrib- 
ute ite  capitel  among  ite  shareholders,  as 
its  operations  go  forward,  so  long  as  it  pro- 
tects ite  creditors;  but  it  is  freed  from  the 
necessity  of  periodically  reducing  ite  nomi- 
nal capitel  stock,  because,  by  virtue  of  the 
very  nature  of  the  businees,  Ite  nominal 
share  capital  can  rarely  furnish  any  indica- 
tion of  ite  actual  capitel,  and  henoe  no  nae- 
ful  purpose  would  be  served  by  changing 
the  nominal  capital  from  one  amount  to 
another. 

Re  South  Mountain  Consol.  Hin.  Co.  T 
Sawy.  32,  G  Fed.  403, 13  Mor.  Min.  Rep.  615, 
8  Sawy.  366.  14  Fed.  347;  2  Horawete,  Corp. 
2d  ed.  S  830. 

In  other  words,  «  mining  company  is  au- 
thorized to  distribute  ite  capital  in  divi- 
dends, not  because  such  capital  has  been 
transmuted  Into  Income,  but  because  ite  capi- 
tel does  not  constitute  a  fund  which  It  must 
retein  and  keep  equivalent  to  the  nominal 
amount  of  ita  share  capital. 

4  Thomp.  Corp.  2d  ed.  |  3932. 

Taxing  acta  must  be  steictly  construed  and 
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aJ]  fMaosable  doubU  in  retpect  thereto  re- 
•otrad  in  favor  of  the  citizen. 

Mutual  Ben.  L.  Ini.  Co.  v.  Herold,  19B 
Fed.  199,  affirmed  In  120  C.  C.  A.  266,  201 
Fed.  918;  Parkview  Bldg.  ft  L.  Asm.  v. 
Herold,  203  Fed.  870. 

Hm  English  Income  Tax  Caaea  relied  on 
by  the  goveniinent  relate  to  atatutea  quite 
different  from  the  one  before  the  court,  but 
even  titej  aerve  to  ihow  tlutt  ore  in  place  or 
Ite  value  ia  not  income. 

Bex  T.  Attwood,  6  Bam.  4  C.  S77i  Troy 
Iron  &  Nail  Factory  v.  Corning,  46  Barb. 
247 ;  Betta  v.  Betto,  4  Abb.  N.  C.  400 ;  Jarvis, 
Income  Tax,  1812  ed.  p.  63;  Addie  It  Sona  v. 
Internal  Revenue  (16751  12  Scot  L.  R. 
274;  Miller  v.  Farie  (1878)  16  Scot.  L.  R. 
188,  8  R.  270;  Alianza  Co.  v.  Bell   [1906] 

A.  C.  18,  76  L.  J.  K.  B.  N.  8.  44,  64  Week. 
Bep.  413,  93  L.  T.  N.  B.  705,  22  Timea  L.  B. 
94.  [lOOS]   1  K.  B.  190,  74  L.  J.  K.  B.  N. 

B.  £19,  63  Week.  Rep.  207,  92  L.  T.  N.  S. 
184,  21  Timea  L.  B.  134;  Forder  v.  Handy- 
aide  &  Co.  L.  R.  1  Excb.  Div.  233,  45  L.  J. 
Exch.  N.  S.  809,  35  L.  T.  N.  S.  82,  24  Week. 
Bep.  764;  QUlatt  v.  Colquboun,  33  Week. 
Bep.  208;  Smith  v.  Weatiogbouae  Brake  Co. 
4  Timea  L.  R.  649;  Edinburgh  Boutbern 
Cemetery  Co.  v.  Inland  Revenue  (1S89)  27 
ScoL  U  R.  71,  17  R.  I.  164;  Morant  v. 
Wheal  Grenville  Min.  Co.  71  L.  T.  N.  S. 
758. 

The  value  Id  place  o(  ore  that  haa  been 
extracted  from  a  mining  property  during  a 
given  year  ia  a  proper  depreciation  charge  to 
be  allowed  in  computing  the  tax. 

T.  D.  1571  Dec.  3,  1909,  art.  4;  T.  D. 
1806  Mar.  29,  1910,  H  72,  7S;  T.  D.  1742 
Dec.  16,  1911, 1  97;  United  States  v.  Nipiaa- 
ing  Mines  Co.  202  Fed.  803;  Machen,  Fed. 
Corp.  Tax  law,  gS  63.  57. 

Measra.  Charles  S.  Thomas,  W.  H.  Bryant, 
George  L.  Nye,  William  P.  Malbum,  Wil- 
liam Story,  and  William  Story,  Jr.,  also 
flied  a  brief  aa  omioi  curies. 

Aaaistant  Attorney  General  Grabftm  ar- 
gued the  cause  and  flIed  a  brief  (or  How- 
bcrt,  Collector: 

The  corporation  tax  act  applies  to  mining 
corporation*. 

Gay  V.  Baltic  Min.  Co.  220  U.  8.  107,  56 
L.  ed.  389,  31  Sup.  Ct  Rap.  342,  Ann.  Caa. 
181 2B,  1312. 

The  proceeds  of  ore  mined  by  a  corpora- 
tion on  its  own  premiaea  are  income  within 
the  meaning  of  Uie  act. 

Ibid.;  Clegg  V.  Rowland,  Ii,  B.  8  Eq.  388, 
>6  L.  J.  Cb.  N.  S.  137,  16  L.  T.  N.  S.  386, 
li  Week.  Rep.  2G1;  Daly  v.  Beckett,  24 
Beav.  114,  3  Jur.  N.  S.  704,  6  Week.  Bep. 
614;  Eley'e  Appeal,  103  Pa.  300;  MeClin- 
tock  V.  Dana,  106  Pa.  386;  Raynolds  v. 
Hanna,  00  Fed.  783;  Shoemakar'a  Appeal, 


106  Pa.  392;  Com.  t.  Ocean  Oil  Co.  09  Pa. 
61,  14  Mor.  Min.  Rep.  126;  Com.  v.  Pema 
Gaa  Coal  Co.  82  Pa.  241,  14  Mor.  Min.  RepL 
163. 

The  rule  that  eorporationa  t^hoae  capital 
is  intended  to  provide  a  permanent  meana 
iif  carrying  on  troiineaa  must  first  cherge 
off  depletion  in  plant  or  stock  haa  no  ap- 
plication to  a  corporation  whose  sole  pur- 
pose is  to  inveat  its  capital  in  a  specille 
piece  of  property  like  a  mine,  and  afterwarda 
to  consume  the  property  or  extract  Ita  vatoe 
at  a  profit. 

Morawetz,  Priv.  Corp.  Sd  ed.  g  442. 

The  payment  of  dividends  by  a  mining 
company  out  of  the  proceeds  of  ore  aold  ia 
not  a  payment  out  of  capital. 

Excelsior  Water  t  Min.  Co.  v.  Pierce,  90 
Cat.  131,  27  Fac.  44;  Lee  v.  Nencbatel  Aa- 
phalte  Co.  U  R.  41  Ch.  Div.  1,  68  L.  J.  Ch. 
N.  S.  408,  61  L.  T.  N.  S.  11,  37  Week.  Rep. 
821,  1  Megone,  140. 

A  mining  company  ia  not  entitled  to  de- 
duct the  value  in  place  of  ore  mined  during 
the  year  as  depreciation  within  the  meaning 
of  the  corporation  tax  act, 

Alianza  Co.  v.  Bell  [1904]  2  K.  B.  666, 
[1905]  1  K.  B.  184,  74  L.  J.  K.  B.  N.  S.  219, 
53  Week.  Rep.  257,  92  L.  T.  N.  8.  1B4,  21 
Times  L.  R.  134,  [1906]  A.  C.  18,  75  L.  J. 
K.  B.  N.  S.  44,  64  Week.  Rep.  413,  93  L.  T. 
K.  8.  706,  22  Timea  L.  R.  94;  Coltneas  Iron 
Co.  v.  Black,  L.  R.  8  App.  Cas.  315,  61 
L.  J.  Q.  B.  N.  S.  626,  45  L.  T.  N.  B.  146, 
29  Week.  Rep.  717,  46  J.  P.  20. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  in  the  district 
court  of  the  United  SUtca  by  Stratton'a 
Independence,  Limited,  a  Britiab  corpora- 
tion carrying  on  mining  operatlona  In  the 
atate  of  Colorado  upon  mining  lands  owned 
by  itself,  to  recover  certain  mtmeya  paid 
under  protest  for  taxes  assessed  and  levied 
for  the  years  1909  and  1910  under  the  pro- 
visiona  of  the  corporation  tax  act,  being 
I  38  of  the  act  of  Auguat  5,  1909  (36  SUt. 
at  Ii.  11,  112,  chap.  6,  U.  S.  Comp.  SUt. 
Bupp.  1811,  pp.  741,  946).  The  caae  waa 
tried  upon  an  agreed  atatonent  of  facta, 
from  which  It  appeara,  as  to  the  year  1009, 
that  the  company  extracted  from  ita  landa 
during  the  year  certain  ores  bearing  goM 
and  other  preeioua  metals,  which  were  sold 
by  it  for  aumx  largely  in  excess  of  the  coat 
of  mining,  extracting,  and  marketing  tha 
aame;  that  the  gross  sales  amounted  to 
1284,682.86,  the  coat  of  extracting,  mining, 
and  marketing  amounted  to  8190,839.42, 
and  "the  value  of  said  ores  ao  extracted  in 
the  year  1909,  when  in  place  In  said  mhia 
and  before  extraction  thereof,  waa  893,743.- 
43."     With   reject  to   tba   operations   of 


L„,_       l.,Oo5W"- 
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ttt  tompuij  tor  the  jnt  1010,  the  agreed  >      [408]  The  proTisiona  of  3  3B  are  set  forth 
brtt  wen  practically  the  lame,  except  aa  |  In   the  margiti  ' 


tt  iild  and  amouDti.  It  doea  not  appear 
«it  tbe  Bocalled  "value  of  the  ore  In 
flitt,'  or  any  other  Boro,  wa«  actually 
dugtd  off  upon  the  bookt  of  the  company 
«■  depreciation.  Upon  tiiia  state  of  facts 
«ck  party  moved  the  court  for  a  directed 
vndlit,  at  the  same  time  presenting  for 
muideratian  certain  questions  of  law,  and 
naog  them  the  followingi 

*].  la  the  value  of  the  ore  in  place  tbat 
«u  extracted  [*OT]  from  the  mining  prop- 
«tf  of  the  ptaintilT  during  the  years  in 
fuation  properly  allowable  as  depreciation 
ll  (ftimating  the  net  income  of  the  plaintiff 
■bjtct  to  taxation  under  the  act  of  Congress 
4f  inguat  S,  IQOe  (36  SUt.  at  L.  cliap. 
*,  f.  11,  n.  8.  Comp.  SUt.  Supp.  1911,  p. 
741)  t 

"£.  la  ttie  right  to  aoch  credit  affected 
Ij  the  fact  that  the  plaintiff  does  not  carry 
■ch  itema  on  Ita  book*  io  a  depreciation 
•teaiiDtr 

ne  court  directed  a  verdict  in  favor  of 
tb  plaintiff  with  respect  to  certr.in  amounts 
tint  were  undisputed  and  concerning  which 
M  question  ia  now  raised;  but  directed  a 
ftrdict  in  favor  of  the  defendant  with  re- 
ject to  so  much  of  the  taxes  paid  as  repre- 
snled  the  value  in  place  of  the  ore  that 
*i*  extracted  during  the  years  in  quest! 


The  principal  grounds  upon  which  it  is 
contended  that  the  questions  ought  to  re- 
ceive answers  favorable  to  the  company 
are  expressed  in  various  forms;  ci«..  that 
mining  corporations  are  tvi  grnerit,  be- 
cause the  [40e]  natural  enjoyment  of  min- 
ing lands  necessarily  reiults  in  the  wa«ite  of 
the  estate;  that  tne  true  value  thereof  is  :m> 
possible  of  accurate  determination,  and 
hence  mining  corporations  are  cot  included 
in  general  class! fi cations  of  corporations  as 
such  clauillcations  are  employed  in  other 
legislation;  that  the  provisions  of'|  38  do 
notfit  [410]  the  conditions  of  a  mining  cor- 
poration; that  such  corporations  are  not  in 
truth  engaged  in  "carrying  on  business" 
within  tlie  meaning  of  the  act;  tbat  the 
application  of  tne  act  to  them  resulta  in  a 
tax  upon  the  capital,  while  as  applied  to 
other  corporations  it  doea  not  result  In 
such  a  tax,  the  result  l>eing  an  inequality 
of  operation  that  is  [411]  inherently  un- 
just; that  the  proceeds  of  mining  operationa 
dojiot  represent  values  created  by  or  incident 
to  the  business  activities  of  such  a  coipora- 
tion,  and  therefore  cannot  be  a  bona  flde 
measure  of  a  tax  leveled  at  snch  corporate 
business  activities;  that  the  proceeds  of 
mining  [41Z]  operations  result  from  a  cnn- 
version  of  the  capital  represented  by  real 
estate  into  capital  represented  by  cash,  and 


werruling  the  conUntion  that  such  value  ^„  („  „„  ^^^  ^^nae  income;  and  that  to 

m  properly  allowable  as  depreciation  in  measure  the  Ux  by  the  excess  of  receiptd  for 

ctlimating  the  net  iucome  of  the  plaintiff,  ore  marlcetcd  over  the  cost  of  mining,  cx- 

Ts   this    ruling    proper    exeeptiona    were  tracting,  and  marketing  the  ssme.  is  [413] 

taka.    The  resulting  judgment  having  been  equivalent  to  a  direct  tax  upon  the  property, 

moved   by   writ   of   error   to   the   circuit  and  hence  unconstitutionsl.    Next,  assuming 

esort  of  appeals,  that  court  certiBes   tliat  the  proceeds  of  ore  are  to  be  treated 


w  following  questions  of  law  are  presented 
to  it,  the  decidon  of  which  is  indispensable 
to  s  determination  of  the  cauae,  and  upon 
*Ueh  it  therefore  desirea  the  instruction  of 
ttis  court: 

"I.  Does  t  38  of  the  act  of  Congress 
tttitled,  'An  Act  to  Provide  Be  venue, 
Ifaslise   Dutiea,   and    Enconraga  the   lu' 


3  within  the  meaning  of  thi?  act,  it  in 
yet  insisted  tbat  such  proceeds  result  solely 

tSec.  38.  That  every  corporation,  joint 
stock  company,  or  associstion,  ori^atiized 
for  profit  and  hatHng  c  capital  ttoek  reprt- 
aenttd  by  ihartt,  and  eve./  insurance  com- 

Cany,  now  or  hereafter  organized  under  the 
tws  of  the  United  State*  _or  of  any  state 


'nstries    of    the    United    BUtea,    and    for  or  Urritory  of  the  United  SUtes,  or  under 

Olto  Purpoaea,'  approved  Auguat  6.  1900  *''^,"^.  ? -S^T^f  applicable  to  Alaska 

iM  cu  .   VV^      fi     u       •  TT  o  ^  •"■  tlM  District  of  Columbia,  or  now  or  here- 

m  Htat.  at  I-.  p.  11,  chap.  B,  U.  S.  Comp.  .ft^j  organised  under  tha  latei  of  any  for- 

Bttt  Supp.  IDll,  p.  741),.  apply  to  mining  eign  oountry,   and   engaged  in   bvnineee   % 


Mp^rationa! 

*n.  Ar«  the  proceeds  of  ore*  mined  by 
>  esrporation  from  Its  own  premises  in- 
*•■■  within  the  meaning  of  the  aforemen- 
tfoHd  act  of  Congress  t 

in.  If  the  proceeds  from  ore  aalea  ar« 
^  k  treated  aa  income,  ia  such  a  corpora- 


eny  ttate  or  territory  of  the  United  Stale*, 
or  in  Alaska  or  in  the  District  of  Columbia, 
ahall  be  aub/ect  to  fay  annually  a  epeeial 
euoiee  taa  mth  respect  to  t\e  oarryirtf  o» 
or  doing  biMtneu  by  «uch  corporotion,  joint 
stock  company  or  asaoclation,  or  insurance 
company,  equivalent  to  one  per  centum  upon 
"■-  -ntire  net  Income  over  and  above  five 


a«i  enUtled  to  deduct  the  value  of  such  thousand   dollars    received   by   it   from    all 

_,  ,       ,  „        .  L,,         .,  ,        .      ,         .  sources     during    such    year,    exclusive     of 

«  In  place  aad  before  it  1.  m.«:  as  de-  ^„„„ts  received   by  it  «  dividends  upon 

^tioB  wtthiB  the  meaning,  of  |  38  of  gt^ck    of    other    corporations,    joint    stock 


stock    of    other    corporations,    joint    i 
companies    or    aaaociationa,    or    iniuranca 
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from  the  depletfor  of  capital,  knd  are 
therefore  deductible  as  depreciatioii  under 
the  provUlooH  of  the  aet. 

We  do  not  think  it  neceMUT  to  follow 
the  argumeiit  through  all  iti  reflBementa, 
The  pitb  of  it  la  that  mining  corporal iom 
ngaged  solely  in  mining  upon  their  own 
TemiMB  hav^  but  one  kind  of  aaaeta,  Bind 
that  In  the  ordloarf  uee  of  them  the  en- 
joTment  of  the  aaeeti  and  the  waating 
thereof  are  in  direct  proportion,  and  pro- 
ceed pari  ptuauy  and  h>.-  ce  that  a  mining 
corporation  ia  not  engaged  in  tmsineei, 
proper^  apeak  ing,  but  ia  merely  occupied 
in  converting  ita  capital  aaaeta  from  one 
form  into  another,  .and  thafK  tax  upoiTthe 
doing  of  tneh  a  bualueea,  where  the  tax  ia 
mcaauied    bj    the   value   of  the   property 


owned  by  the  corporation,  would  be  tn  ex- 
cesB  of  the  eonatitutional  limitationa  that 
exiated  at  the  time  of  the  passage  of  the 
act  of  1009,  aa  laid  down  in  Pollock  t. 
Farmers'  Loan  ft  T.  Co.  167  U.  B.  429,  3» 
L.  ed.  766,  IS  Sup.  Ct.  Bep.  673,  a.  o,,  I5S 
U.  S.  SOI,  3B  L.  ed.  i:OB,  15  Sup.  Ct  Bep. 
tl2. 

The  peculiar  character  of  mining  prop- 
trtj  is  snfSciently  obvious.  Prior  to  de- 
velopment it  may  present  to  the  naked  eyC' 
a  mere  tract  of  land  with  barren  surface, 
and  of  no  practical  valne  except  for  what 
may  be  found  beneath.  Then  follow  excava- 
tion, diaeovery,  development,  extraction  of 
ores,  resulting  eventually,  if  the  procesa  be' 
thorough,  in  the  complete  exhaustion  of  the 
mineral  contents  ao  tar  as  they  are  worth 


companies,  subject  to  the  tax  hereby  im- 
posed; or  i/  organited  vnder  the  latM  of 
(H>y  foreign  eountry,  upon  the  amount  of 
net  income  over  and  alhotoe  five  tftou«and 
doilori  recetoed  by  it  from  busineu  tram- 
aeted  and  capital  invested  toitkin  the  Unit- 
ed States  and  ita  territories,  Alaska,  and 
the  District  of  Columbia  during  such  ^ear, 
exclusive  of  amounts  so  received  by  it  as 
dividends  upon  stock  of  other  corporations, 

Sint  stock  companies  or  aBHOciations,  or 
surance  companies,  subject  to  the  tax 
hereby  imposed;  provided,  however,  that 
nothing  in  thia  section  contained  shall  ap- 
ply to  labor,  agricultural  or  horticultural 
organizations,  or  to  fraternal  benetlciary 
aocietiea,  orders,  or  associations  operating 
under  the  lodge  system,  and  providing  for 
the  payment  of  life,  sick,  accident,  and 
other  benefits  to  the  members  of  such 
societies,  orders,  or  associations,  and  de- 
pendents of  such  members,  nor  to  domestic 
building  and  loan  associations,  organized 
and  operated  exclusively  for  the  mutual 
benefit  of  their  members,  nor  to  .'.:iy  cor- 
poration or  association  organized  and  oper- 
ated exclualvely  for  religious,  charitable,  — 


any  private  stockholder  or  individual. 

Second.  8vch  net  inaome  thall  be  aacer- 
tmned  by  deducting  from  the  grot*  amount 
of  the  tnoome  of  titeh  corporation,  joint 
stock  company  or  association,  or  insurance 
company,  rse«tf<ed  tcithtn  tAe  year  from  aXl 
louTcee,  (^ri()  ail  the  ordinary  and  necee- 
»ary  eapcnee*  octualty  paid  xoitMn  the  year 
out  of  ifioome  in  the  maintenance  and  oper- 
ation of  its  business  and  properties,  in- 
cluding all  charges  snch  as  rentals  or  fran- 
chise paymemts,  required  to  be  made  as  a 
condition  to  the  continued  use  or  posses- 
sion of  property;  (second)  all  losses  00- 
luolly  MStotnea  within  the  year  and  not 
cotupentatei  by  tiuuranee,  or  otheriejse  im- 
eiuding  a  rwasoiwble  allouoHee  for  deprecia- 
tion of  property,  if  any,  and  in  the  case  of 
Insurance  companies  the  sums  other  than 
dividend^  paid  wiUiin  the  year  on  policy 
and  annuity  contracts,  and  the  net  addition, 
if  any,  required  by  law  to  be  made  within 


the  year  to  reserve  funds;  (third)  interest 
actually  paid  within  the  year  on  its  bonded 
or  other  indebtedness  to  an  amount  of  aucb 
bonded  and  other  indebtednesa  not  exceed- 
ing the  paid-up  capital  stock  of  auch  cor- 
poration, joint  stock  company  or  associa- 
tion, or  insurance  company,  outatanding 
at  tiie  close  of  the  year,  and  in  the  ease  M 
a  bank,  banking  association,  or  trust  com- 

6 any,  all  intereat  actually  paid  by  it  within 
ie  year  on  deposits;  (fourth)  all  aum* 
paid  by  It  within  the  year  for  taxes  im- 
posed under  the  authority  of  the  United 
States  or  of  any  state  or  territorf  thereof, 
or  imposed  by  the  government  of  any  for- 
eign country  as  a  condition  to  carrying  o& 
business  therein;  (fifth)  sll  amounts  re- 
ceived by  it  within  the  year  as  dividends 
upon  stock  of  other  corporations,  joint 
atoek  companies  or  assoeiationa,  or  insur- 
ance companies,  subject  to  the  tax  heret^ 
imposed;  provided,  that  in  the  case  of  » 
corporation,  joint  stocli  company  or  aasoeta- 
tion,  or  insurance  company,  organised  under 
the  tau:»  of  a  foreign  country,  sucA  net  in- 
come thall  be  aecertained  by  deduetiTj  front 
the  grot*  amount  of  ita  income  received 
loitAtn  the  year  from  business  transaotMl' 
and  capital  tntiesled  icithin  the  United 
State*  and  any  of  its  territories,  Alaska, 
and  the  District  of  Columbia,  (first)  alf 
the  ordinary  and  necetaary  expaan  ac- 
tually paid  mthin  tha  year  out  of  eaminga 
in  the  maintenance  and  operation  of  ita 
business  and  property  within  the  United 
States  and  its  territories,  Alaska,  and  th» 
District  of  Columbia,  including  all  charges 
such  aa  rentals,  or  franchise  payments  re- 
quired to  be  made  as  a  condition  to  the- 
continued  use  or  poaseaaion  of  property; 
(second)  oil  losses  actually  sustaineci  lottA- 
in  the  year  in  business  conducted  by  it 
loithtn  the  United  States  or  ita  territories, 
Alaska,  or  the  District  of  Columbia,  not. 
compensated  by  insurance  or  otherwise,  iii- 
oludiitf  a  reasonable  alloirance  for  depre- 
ciation of  properly,  if  any,  and  in  the  cat» 
companies  the  sums  other  thaik 


and  annuity  contracts,  and  the  net  addition, 
if  any,  required  by  law  to  be  made  within 
2S1  D.  S. 
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mnorfng.  Theoretieally,  and  Bccording  to 
tbe  irgument,  the  entire  value  ol  the  mine, 
u  oltinulcljr  developed,  existed  from  tlie 
Ixginning.  Practically,  however,  and  from 
the  rommercial  standpoint,  ta~  value — that 
ii,  tbe  eichangenble  or  market  vahie — de- 
pendi  upon  different  considerationa.  Be- 
ginning from  little,  when  the  existence, 
durictcT,  and  extent  of  [414]  tbe  ore  de- 
pouts  ara  problematical,  it  may  increase 
■tndily  or  rapidiy  bo  long  as  discovery  and 
development  outrun  depletion,  and  the  wip- 
ing out  of  the  value  by  the  practical  extiaus- 
tion  of  tbe  nine  may  be  deferred  for  a  long 
term  of  years.  While  not  ignoring  the  im- 
portance  of  such  conaiderationi,  we  do  not 
think  they  afford  tbe  aole  test  for  determin- 
i^  the  legislative  intent. 


As  has  been  repeatedly  remarked,  the 
corporation  tax  acL  of  1909  was  not  in- 
tended to  be  and  is  not,  in  any  proper  sense, 
an  income  tax  taw.  This  court  had  decided 
in  the  Pollock  Case  thatt  the  income  tax 
law  of  1894  amounted  in  effect  to  a  direct 
tax  upon  property,  and  was  invalid  because 
not  apportioned  according  to  population,  as 
prescribed  by  the  Constitution.  The  act  of 
1909  avoided  this  difficulty  by  imposing  not 
an  income  tax,  but  an  excise  tax  upon  the 
conduct  of  huainess  in  a  corporat«  capacity, 
measuring,  however,  the  amount  of  tax  by 
tbe  income  of  the  corporation,  with  certain 
quali float iona  prescribed  by  the  act  itself. 
Flint  V.  Stone  Tracy  Co.  820  U.  8.  107,  65 
L.  ed.  3S9,  31  Sup.  Ct.  Rep.  342,  Ann.  Cas. 
1B12B,    1312;    McCoacb    v.   Minehill    &   8. 


the  year  to  reserve  funda;  (third)  interest 
actually  paid  within  the  year  on  iti  bonded 
or  other  mdebtedness  to  an  amount  of  aucb 
haded  and  other  indebtedneas,  not  exceed- 
iig  the  proportion  of  ita  paid-up  capital 
(toek  outstanding  at  tlie  close  of  the  year, 
vhieh  the  gross  amount  of  its  income  for 
tbe   year    from    business    transacted    and 

aital  inverted  within  the  United  States 
any  of  its  tcrritoriea,  Alaska,  and  tbe 
Katrict  of  Columbia  bears  to  the  gross 
sBount  of  its  income  derived  from  all 
Borcea  within  and  without  the  United 
Btatea;  (fourth)  the  auma  paid  by  it  within 
tbe  year  for  taxea  impoaed  under  the  hu- 
tkon^  of  the  United  States  or  of  any 
•tate  or  territory  thereof;  ( fifth }  all 
uKronta  retwived  by  it  within  the  year  as 
dividends  upon  stocic  of  other  corporations, 
jmnt  stock  companies  or  associations,  and 
iasnranoe  companies,  subject  to  the  tax 
haeby  impoaed.  In  the  case  of  assess- 
■ent  insurance  companies  the  actual  deposit 
ol  (tuns  with  state  or  territorial  officers, 
fBnnant  to  law,  as  additions  to  guaranty 
or  reserve  funds,  shall  be  treated  as  being 
pavmenta  required  bv  law  to  reserve  funds. 
Third.  There  shall  be  deducted  from  the 
tmoont  of  the  net  income  of  each  of  aucb 
corporstioni,  joint  stock  companies  or  as- 
■onations,  or  insurance  companies,  ascer- 
tained as  provided  in  tbe  foregoing  para- 
papba  of  this  section,  the  sum  of  Dve 
UaoBsand  dollara,  and  said  tax  shsll  be 
computed  upon  the  remainder  of.  said  net 
iDCOmc  of  snefa  corporation,  joint  aWk 
tompaay  or  association,  or  insurance  com- 
pany for  the  year  ending  December  31, 
ItOB,  and  for  each  calendar  year  there- 
ifter;  and  on  or  before  the  first  day  of 
JfarvA,  1910,  <md  ttf  firtt  day  of  March  in 
mek  jf»ar  thereafter,  a  true  and  accurate 
r«l«r«  wMfer  oath  or  affirmation  of  ite 
frttidettt,  oic«  preeidenl,  or  other  priHcipal 
aftoer,  and  itt  treanirer  or  atiiatant  treat- 
srer,  thaO  be  made  by  each  of  the  cor- 
tarvtiont,  joint  stock  companies  or  stso- 
c|ations,  and  insurance  companies,  mihject 
ta  tjk«  ta*  imposed  by  this  section,  to 
the  collector  of  internal  revenue  for  the 
listrict  in  which  such  corporation.  Joint 
■■  lb  ed. 


stock  company  or  association,  or  insur- 
ance company,  has  its  principal  place  of 
business,  or,  in  the  ease  of  a  corporatiom, 
joint  stock  company  or  association,  or 
insurance  company,  organized  under  the 
foics  of  a  foreign  country,  in  the  ploee 
where  its  principal  business  m  oarried 
on  wit  Ami  the  United  States,  in  such 
form  as  the  Commissioner  of  Internal 
Revenue,  with  tbe  approval  of  the  Secretary 
of  the  Treaaury,  shall  prescribe,  setting 
forth,  (first)  tbe  total  amount  of  the  paid- 
up  capital  stock  of  such  corporation,  joint 
stock  company  or  association,  or  insiirsnee 
company,  oubitanding  at  tbe  close  of  the 
year;  (second)  the  total  amount  of  the 
bonded  and  other  Indebtedness  of  such  cor- 

E oration,  joint  stock  company  or  sssocia- 
ion,  or  insurance  company,  at  the  close  of 
the  year;  (thirit)  the  gross  omoimt  of  the 
income  of  suah  corporation,  joint  stock 
company  or  aaaociation,  or  inaurance  com- 
pany, received  during  auch  year  from  alt 
■  sources,  and  if  organized  under  the  latcs  of 
a  foreign  country  the  gross  amount  of  its 
income  received  within  the  year  from  buei- 
neaa  transacted  and  capital  invested  icitAtn 
the  United  Blates  and  any  of  its  territories, 
Alaska,  and  the  District  of  Columbia;  also 
the  amount  received  by  such  corporation, 
joint  stock  company  or  association,  or  in- 
surance company,  within  the  year  by  way 
of  dividends  ui<o.>  stock  of  other  corpora- 
tions, joint  stock  companies  or  aasociationa 
or  insurance  companies,  subject  to  the  tax 
imposed  by  this  section;  (fourth)  the  total 
amount  of  all  the  ordinary  and  necessary 
expenaes  actually  paid  out  of  earnings  in 
the  maintenance  and  operation  of  the  busi- 
ness and  properties  of  such  corporation, 
joint  stock  company  or  association,  or  In- 
surance compsny,  within  the  year,  stating 
separately  all  charges  such  as  rentals  or 
franchise  payments  required  to  be  made 
as  a  condition  to  the  continued  use  or  pns- 
gcsaion  of  property,  and,  if  organized  under 
tbe  laws  of  a  forei(»n  lyuntry,  the  amount 
BO  paid  in  the  maintenahcf  and  omTntion  of 
its  buninesa  within  the  United  Rtatca  snd 
its  territorien.  Alaska,  and  tlie  District  of 
Columbia;    [fi}th\    the  total  amount  of  alt 
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H.  R.  Co.  288  U.  8.  t»B,  ST  L.  cd.  842,  3S 
fup.  Ct.  Rep.  419;  Uoited  bUtei  t.  WUt- 
Tid«fl  (decided  at  this  ttrm,  £31  U.  S.  144, 
knte,  ISO,  84  Sup.  Ct.  Rep.  S4>. 

For  this  wid  other  obvioiu '  reuoni  ve 
■re  little  aided  by  a  diECUssion  of  theoretical 
diatinctions  between  capital  and  income. 
Sach  reflnementa  can  hardlj  be  deemed  to 
have  entered  into  tlw  legislative  pnrpotie. 
Of  coune,  if  It  were  demonstrable  tbat  to 
read  the  act  according  to  ita  letter  would 
render  it  unconstitutional,  or  glaringlf  un- 
equal, or  palpabij  unjust,  a  reasonable 
ground  would  exist  for  conitruing  it  ae- 
cording  to  ita  spirit  rather  than  its  letter. 
But  in  our  opinion  the  act  is  not  fairl; 
open  to  thii  criticism.  It  is  not  correct, 
from  either  the  theoretical  or  the  practical 
standpoint,  to  Ba;r  that  a  mining  corpora- 
tion is  not  engaged  in  busineei,  but  Is 
merely  occupied  in  converting  ita  capital 
assets  from  one  form  into  another.  The 
sale  outright  of  a  mining  property  might 
be  fairly  deacribed  as  a  mere  conversion 
of  tiie  capital  from  land  [41S]  Into  money. 
But  when  a  company  is  digging  pits,  ainiiing 
shafts,  tunneling,  drifting,  stoping,  drilling, 
blasting,  and  hoisting  ores,  it  is  employing 
capital  and  labor  in  transmuting  a  part  of 
the  realty  Into  personalty,  and  putting  it 
into  marketable  form.  The  very  process  of 
mining  is,  in  a  sense,  equivalent  in  its 
results  to  a  manufacturing  proceas.  And, 
however  the  operation  shall  b«  deacribed, 
the   transaction   is   indubitably  "buainess" 


within  the  fair  meMnlng  of  tb«  Mt  of  19W{ 
and  the  gains  derlvad  from  it  an  properly 
and  strictly  the  ineoms  from  that  IruIimhi 
for  "income"  may  be  defioad  aa  tlw  |k1b 
derived  from  capital,  from  labor,  or  from 
both  combined,  and  hert  we  have  oombined 
operations  of  capital  and  labor.  Aa  to  tha 
alleged  inequality  of  operation  betwvcB 
mining  corporations  and  otbera,  it  la  of 
course  true  tliat  the  revenues  derived  f  m 
the  working  of  mines  remit  to  aone  asteot 
in  the  sihauHtion  of  the  capital.  But  tha 
same  la  true  of  the  eaminga  of  the  kumaa 
brain  and  hand  when  nnaided  by  capital, 
yet  Bueh  earnings  are  commonly  dealt  with 
In  l^ialation  as  income.  So  it.  may  Im  said 
of  many  manufacturing  corporations  that 
are  clearly  subject  to  the  act  ol  ISOD,  ra- 
pecially  of  those  that  have  to  do  with  tba 
production  of  patented  articles;  although 
it  may  be  foretold  from  the  beginning  that 
the  manufacture  will  be  profitable  only  for 
a  limited  time,  at  the  end  of  which  tba 
capital  value  of  the  plant  mnat  be  subject 
to  material  depletion,  the  anmial  gains  of 
such  corporations  are  certainly  to  be  taken 
aa  income  for  the  purpose  of  measuring  the 
amount  of  the  tax. 

It  seems  to  ua  that  the  first  two  ques- 
tions certified  must  be  answered  in  the 
affirmative  principally  for  two  reaaons. 
First,  because  mining  corporations  are 
within  the  general  description  of  t  38, 
which  comprises  "eterg  oorporalwn,  joint 
stock  company,  or  association  organized  for 


loata  actually  tutlained  daring  th«  gear, 
and  not  compensated  by  inaursnoe  or  othcr- 
wiae,  atating  separalely  any  ammmtt  al- 
loKcd  for  depreciation  o/  property,  and  in 
the  case  of  inauranoe  companies  the  sums 
other  than  dividenda,  paid  within  the  yuar 
on  policy  and  annuity  contracts  and  the 
net  addition,  if  any,  required  by  law  to  be 
made  within  the  year  to  reserve  funds; 
and  in  the  ooss  of  a  corporation,  joint 
stock  company  or  asaociation,  or  insurance 
company,  organised  tinder  the  laui  of  a 
foreign  country,  all  losses  aetualty  sus- 
tained by  it  during  the  year,  in  bwsineai 
conduct^  iy  it  toithin  the  United  States 
or  its  territoriea,  Alaaka,  and  the  District 
of  Columbia,  not  compensated  by  insurance 
or  otherwise,  atating  separately  any 
amounts  «i(oiced  for  depredation  of  prop- 
erty, and  in  the  case  of  insurance  com- 
panies the  sums  other  than  dividenda,  paid 
within  the  year  on  policy  and  annuity  con- 
tracts and  the  net  addition,  if  any,  required 
t^  taw  to  be  made  within  the  year  to  re- 
serve fund;  (sixth)  the  amount  of  interest 
actually  paid  within  the  year  on  ita  bonded 
or  other  indebtedness  to  an  amount  of  such 
bonded  and  other  yidebtednese  not  exceed- 
ing the  paid-up  capital  stock  of  such  cor- 
poration, joint  stock  company  or  asaocia- 
tion, or  insurance  company,  outatanding  at 
the  cloM  of  the  year,  and  in  the  case  of 


a  bank,  banking  aaaociationa,  or  trust  com- 
pany, atating  separately  all  interest  paid 
by  it  within  the  year  on  deposits;  or  in  the 
case  of  a  corporation,  joint  stock  company 
or  sBsociation,  or  insurance  company,  or- 
ganized under  the  laws  of  a  foreign  coun- 
try, interest  so  psid  on  its  bonded  or  otiier 
indebtedncBB  to  an  amount  of  such  bonded 
and  other  indebtedness  not  exceeding  tlie 
proportion  of  its  paid-up  capital'  stocli  out- 
standing at  the  close  of  the  year,  which  tha 
gross  amount  of  ita  income  for  the  year 
from  huainesa  transacted  and  capital  in- 
veated  within  the  United  Statea  and  any 
of  its  territoriea,  Alaska,  and  the  District 
of  Columbia,  bears  to  the  gross  amount  of 
its  income  derived  from  alt  sources  within 
and  without  the  United  States;  (seventh) 
the  amount  paid  by  it  within  the  year  for 
taxes  imposed  under  the  authority  of  tho 
United  States  or  any  state  or  territorv 
thereof,  and  separately  the  ar.iount  ao  paid 
by  it  for  taxes  imposed  by  the  govemmeat 
of  any  foreign  country  as  a '  condition  to 
carrying  on  businesa  therein;  (eighth)  the 
net  income  of  such  corporation,  joint  itodc 
company  or  association,  or  Insuranoe  com- 
pany, after  making  the  deductions  hi  thta 
section  authorised.  All  aneh  returns  shall, 
as  received,  be  transmitted  forthwith  bgr 
the  collector  to  the  Commissioner  of  Inter- 
nal  Revenue. 

isi  v.  a. 
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frqit,  Mid  having  a  aifital  itock  repre- 
mUti  Ig  (AarM,  .  .  .  kad  engagtd  t« 
lahMw  in  miay  kUU  or  tetriUnj  uf  tlie 
UiiltMl  1416]  SUtes;"  and,  •eeondly,  be- 
(MM  tbe  act  spMi/iei  thote  eloaiM  o/  oorpo- 
ntiaat  Uaf  ars  to  b«  «Ninp(  from  it*  opera- 
-  tilo^  md  wning  corporation  are  not  oiuong 
tboB.  Tboae  exempted  are  labor,  agricul- 
tural, or  Itortirultural  organ  iiatio  an,  fra- 
ternal beneficiary  tocietiet,  orders  or  aaao- 
tittioM  operating  under  the  lodge  syitem, 
daaettie  building  and  loan  auociationa, 
etrporationa  and  auociations  organized  and 
(^crated  for  religioiu,  charitable,  or  edu- 
ational  pnrpoaea,  etc  Horeover,  tbe  hrc- 
tioa  impowB  "a  special  cxciae  tax  with  re- 
ject to  tbe  carrying  on  or  doing '  bnnincM 
1^  nicb  corporation,"  etc.  Tbat  mining 
rompanie*  are  doing  busineia,  within  tbe 
fair  intent  an3  meaning  of  tbis  clause, 
ttaia  to  OB  eiitirely  plain,  for  reasong  al- 
ready given.  Tbe  conduct  ot  such  buiinesa 
rtnilte  in  profit,  for  it  cannot  be  wriously 
CDotended  tbat  the  Orel  are  not  worth  more 
■t  tbe  mine  moutb  thaa  they  were  worth 
ia  tbe  ground,  plu*  tbe  cost  of  mining. 
Corporations  engaged  "in  such  businesi 
share  in  tbe  benefiti  of  the  Federal  govern- 
nent,  and  ought  as  reasonably  to  contrib- 
ute to  the  support  of  that  government  M 
torporationa  Uiat  conduct  other  kinde  of 
profitable  business. 

Is  to  what  ibould  he  deemed  "income" 
within  the  meaning  of  |  38,  it  of  course 
Med  not  he  anch  an  income  a«  would  have 
been  taxable  as  such,  for  at  that  time  .(the 
Iflth  Amendment  not  having  been  aa  yet 
ratified)  income  was  not  taxable  as  such  by 
Congress  without  apportionment  according 
to  population,  and  tbis  tax  was  not  so 
apportioned.  Evidently  Congress  adopted 
tbe  income  as  tbe  measure  of  the  tax  to 
bs  imposed  with  respect  to  tbe  doing  of 
buincaa  in  corporate  form  because  it  de- 
sired that  the  excise  should  be  imposed, 
spproximately,  at  least,  with  regard  to  the 
BMoiint  of  bcneflt  presumably  derived  by 
ntb  corporations  from  tbe  current  opera- 
tlosa  of  the  government.  In  Flint  v.  Stone 
Ttaey  Co.  820  U.  S.  107,  lOfi,  6S  L.  ed. 
lOT,  41S,  81  Sup.  Ct.  Rep.  342,  Ann.  Cas. 
1I12B,  101K,  It  was  held  that  Congreas, 
k  cgureising  tbe  right  to  tax  a  legitimate 
sabject  <rf  taxation  as  a  franchise  [41T]  or 
privilege,  waa  not  debarred  by  the  Constitu- 
tioa  froB  measuring  tbe  taxation  by  tbe 
tstal  IncoBe,  although  derived  In  part  from 
pn^wrtj  which,  considered  by  itself,  was 
■ot  taxable.  It  was  reasonable  that  Con- 
pess  ahonld  fix  upon  gross  income,  without 
diitinctioB  as  to  source,  as  a  convenient 
sad  mfBcieiitlj  accurate  index,  of  the  im- 
portane«  of  tbs  bnaineas  transacted.  And 
frta  tUa  point  of  view,  it  makes  little  dif- 


ference  that  the  income  may  arise  from  a 
business  tbat  theoretically  or  practically 
involves  a  wasting  of  capital. 

Moreover,  Congreu  evidently  intended 
to  adopt  a  mceaure  of  the  tax  that  should 
be  easy  of  ascertainment  and  simply  and 
readily  applied  in  practice.  The  act  pre- 
scribed tbat  tbe  tax  should  be  "equivalent 
to  one  per  centum  upon  the  entire  net  in- 
come over  and  above  l£,000  received  by  it 
from  all  sources  during  such  year,  exclusive 
ot  amounts  received  by  it  as  dividends  upon 
stock  ot  other  corporations,"  etc.,  or,  with 
respect  to  foreign  corporations,  "upon  tbe 
amount  of  net  income  over  and  above 
f5,O0O,  received  by  it  from  business  trans- 
acted and  capital  invested  within  tbe 
United  States,"  etc.  And  the  net  income 
was  to  be  ascertained  by  taking,  first,  the 
"gross  amount  of  tbe  income  of  suci)  cor- 
poration .  .  .  received  within  tbe  year 
from  all  sources,"  or,  in  the  case  of  forei;;n 
corporations,  "from  business  transacted  and 
capital  invested  within,"  etc.,  and  deducting 
therefrom  losses  sustained,  mterest  paid, 
etc.  And  the  return  was  to  be  made  under 
oath  by  the  president  and  treasurer,  or 
other  officers  having  lilie  duties,  indicating 
in  the  clearest  manner  that  it  was  to  set 
forth  data  that  with  proper  accounting 
would  appear  upon  the  books  of  tbe  cor- 
poration. We  have  no  difficulty,  therefore, 
in  concluding  tbat  tbe  proceeds  ot  ore* 
mined  by  a  corporation  from  its  own  prem- 
ises are  to  be  taken  aa  a  part  of  the  gross 
Income  of  such  corporation.  Congress  no 
doubt  contemplated  tbat  such  corporations, 
amongst  others,  were  doing  business  I41S] 
with  a  wasting  capital,  and  for  such  wastage 
they  made  due  provision  in  declaring  tliat 
from  tbe  gross  income  there  should  be  de- 
ducted (iater  alia)  "all  losses  actually 
sustained  within  the  year,"  including  "a 
reasonable  allowance  for  depreciation  ot 
property,  if  any,"  etc. 

Tbis  brings  us  to  the  third  question, 
which  is  whether  such  a  mining  corporation 
is  entitled  to  deduct  the  value  of  ore  in 
place  and  before  It  is  mined,  as  deprecia- 
tion within  tbe  meaning  of  §  38.  This 
question,  however,  is  to  be  read  in  the 
light  of  the  issue  that  is  presented  to  the 
circuit  court  of  appeals  tor  determination, 
as  recited  in  the  certificate.  From  tbat 
certificate  it  appears  that  the  case  was  sub- 
mitted to  the  trial  court  and  a  verdict 
directed  upon  an  agreed  statement  ot  facts, 
and  in  that  statement  tbe  gross  proceeds  of 
tbe  sale  of  tbe  ores  during  the  year  were 
diminished  by  the  moneys  expended  in  ex- 
tracting, mining,  and  marketing  the  ores, 
and  the  precise  difference  was  taken  to  be 
the^  value  of  the  ore*  when  in  place  in  tbe 
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That  wo  do  not  miicomtriie  the  certifi- 
cate, and  that,  on  the  contrary,  the  parties 
adviaedly  adopted  thii  deflnition  of  "value 
of  the  ore  in  place,"  ia  apparent  not  011I7 
from  the  form  of  tbe  agreed  atatement  of 
facts,  but  from  the  argumpctt  presented 
here  in  behalf  of  the  plaintitf.  The  con- 
tention ia  that  if  the  proceeds  of  ore  sales 
*re  to  b«  treated  as  income,  the  value  of 
the  ore  in  place  and  before  it  is  mined 
Is  to  be  deducted  as  depreciation,  and  that 
■Dcb  value  is  to  be  arrived  at  by  the  proces* 
indicated.  Briefs  submitted  in  behalf  of 
amioi  curia  have  suggested  other  modes 
for  determining  depreciation;  but  plaintilT 
stands  squarely  upon  tbe  ground  indicated 
by  the  certiflcate,  as  the  following  excerpts 
from  the  brief  will  show:  "Assuming,  then, 
that  the  proceeds  of  qrc  are  to  be  treated 
as  income  within  the  meaning  of  tbe  act. 
we  submit  that  tvch  proceeds  result  lolclj/ 
^rom  depletion  of  capital,  and  are  therefore 
deductible  as  depreciation  under  tbe  [419] 
provisions  [of  the  act]  set  out  above.  .  .  . 
And  we  contend  that  if  a  part  of  the  cap- 
ital assets  are  removed  and  sold,  tbe  prop- 
erty, as  it  originally  stood,  is  actually  de- 
preciated in  value  to  the  exact  extent  of 
such  removal.  As  an  actual  matter  of  ex- 
perience, the  original  cost  of  the  property 
must,  from  its  very  nature,  be  highly  specu- 
lative. The  values  in  the  property  are  in- 
visible and  impassible  of  determination. 
They  may  be  worth  many  times  tbe  cost, 
or  they  may  b«  worth  nothing. 
The  value  of  the  ore  in  sight  does  represent 
a  part  of  the  capital,  but  there  is  no  war- 
rant for  limiting  it  to  this  amount,  nor 
is  there  any  warrant  for  limiting  the  value 
of  ore  bodies  thereafter  discovered  in  any 
ease  to  a  standard  fixed  before  their  dis- 
covery, and  therefore,  of  necessity,  purely 
conjectural.  ,  .  .  The  true  capitiU  of  a 
mining  corporation  is  the  true  value  of  the 
minerals  within  tbe  limits  of  its  proper. 
ties,  irrespective  of  developed  ore  bodies 
or  those  known  to  exist  at  any  one  moment. 
Investigation  or  development  may  demon- 
strate the  existence  of  values  theretofore 
unknown,  but  this  results  in  no  addition 
to  tbe  actual  capital.  It  remains  the  same 
as  it  was  before.  .  .  ."  And  again: 
"With  every  dollar's  worth  removed,  the 
land  from  which  it  is  taken  contains  that 
much  leas  of  value;  tbe  corporation  owns 
precisely  that  much  leas  real  property  than 
it  possessed  before;  for  every  dollar  of  cash 
received  it  relinquishes  an  equivalent 
amount  of  ore  in  place,  and  makes  no  gain 
or  profit  by  the  exchange." 

Reading  these  extracts  in  connection  with 
what  is  contended  respecting  the  first  and 
•econd  questions, — to  the  effect  that  mining 
corporations  are  not  "doing  business,"  but 
tP4 


are  merely  converting  their  capital  as8e:s 
from  one  form  into  another, — it  is  clear 
that  a  definition  of  the  "value  of  the  ore  in 
place". has  been  intentionally  adopted  that 
excludes  ail  allowance  of  profit  upon  the 
process  of  mining,  and  attributes  tbe  entire 
profit  upon  the  mining  [4Z0]  operations  to 
the  mine  itself.  In  abort,  the  parties  pro- 
pose to  estimate  the  depredation  of  a  mining 
property  attributable  to  tbe  extraction  of 
ores  according  to  principles  that  would  be 
applicable  it  the  ores  had  been  removed  by 
a  trespasser. 

It  is  at  the  same  time  obvious  that  any 
method  of  stating  the  account  that  ex- 
cludes all  element  of  gain  from  the  process 
of  mining  must,  through  one  process  or  an- 
other, exempt  mining  companiea  from  l)a- 
hility  to  tax  under  the  act  of  IftOQ  with 
respect  to  their  mining  operations.  And 
so,  an  affirmative  answer  to  the  third  ques- 
tion as  propounded  would  be  tbe  same  in 
effect  as  a  negative  answer  to  the  first 
or  the  second.  For  it  is  a  matter  of  little 
or  no  moment  whether  it  is  to  he  said  (a) 
that  mining  corporations  are  not  "engaged 
in  business"  at  all,  or  (b)  that  they  »re 
engageff  in  business,  but  tbe  proceeds  of 
ore  mined  are  not  income,  or  (c)  that  such 
proceeds  are  income,  but  that  there  must 
be  allowed  as  depreciation  all  that  part  of 
the  proceeds  which  remains  after  paying 
the  bare  outlays  of  the  business.  In  either 
case  mining  corporations  would  be  exempt 
from  the  tax. 

In   our   opinion,   there  i 
insuperable    obstacles    ii 
turning  an  affirmative  a 
question  as  certified. 

In  the  first  place,  it  is  fallacious  to  say 
that,  whatever  may  have  been  the  original 
cost  of  a  mining  property  or  the  cost  of 
developing  it,  if  in  fact  It  afterwords  yield 
ores  aggregating  many  times  its  original 
cost  or  market  value,  this  result  merely 
proves  and  at  the  same  time  measures  the 
intrinsic  value  that  existed  from  the  be- 
ginning. We  are  here  seeking  the  correct 
interpretation  and  construction  of  an  act 
of  legislation  that  was,  at  least,  designed 
(o  furnish  a  practicable  mode  of  raiilni; 
revenue  for  the  support  of  the  government, 
and  to  do  this  in  part  by  imposing  annual 
taxes  upon  corporations  organised  for  prof- 
it, and  by  measuring  the  amount  of  tbe 
contribution  [421]  to  be  required  from  each 
corporation  according  to  its  annual  income. 
Tbe  act  deals  with  corporations  engaged  in 
actual  business  tranaactionB,  and  presum- 
ably conducted  according  to  ordinary  busi- 
ness principles.  It  was  of  course  contem- 
plated that  the  income  might  h'  derived 
from  the  employment  of  property  in  bnsi- 
u:bb,  and  that  this  proper^  mlftbt  bscoma 
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^cre  or  leu  exhauated  in  the  proccBs;  and 
becKUM  of  this,  a  reaionable  allowance  was 
to  be  made  for  depreciation  of  it,  if  any. 
Bnt  plainly,  we  think,  the  valuation  of  the 
;iTopaTt7  and  the  amount  of  the  deprecia- 
tion were  to  be  determined  not  upon  the 
fcaaia  irf  latent  and  occult  intrinsic  valnea, 
but  npon  consideration  a  that  affect  market 
▼alue  and  have  their  influence  upon  men  of 
affair*  charged  with  the  management  of 
tte  buaineaa  and  accounting  of  corporation! 
that  are  organiced  for  profit  and  are  en- 
(aged  in  buaineH  for  purposes  of  profit. 
And,  secondly,  assuming  the  depletion  of 
tte  mineral  stock  is  an  element  to  be  con- 
sidered In  determining  the  reasonable  de- 
preciation that  is  to  be  treated  as  a  loss  in 
the  ascertainment  of  the  net  income  of  a 
mining  company  under  the  act,  we  deem  it 
-qnite  inadmissible  to  estimate  such  deple- 
tion aa  if  it  had  been  done  by  a  trespaseer, 
to  whom  all  proBt  is  denied. 

With  respect  to  the  proper  measure  of 
damages  where  ore  has  been  unlaw  full; 
mined  by  one  person  upon  the  land  of  an- 
other, there  is  much  conSiet  of  authority. 
Different  modes  of  determining  the  damages 
have  been  retorted  to,  dependent  sometimes 
upon  the  form  of  the  action,  whether  tres- 
pass or  trover;  sometimes  upon  whether 
the  ease  aroee  at  law  or  in  equity;  and 
often  upon  whether  the  treepsss  waB  wilful 
«r  inadvertent  See  E.  E.  BoUes  Wooden- 
ware  Co.  V.  United  States,  108  U.  S.  432, 
Cr  L.  ed.  280,  1  Sap.  Ct.  Rep.  398,  and 
eases  cited;  Benson  Min.  &  Smelting  Co.  t. 
AHa  Hin.  &  SmeHing  Co.  14fi  U.  S.  i2S. 
4M,  36  L.  ed.  Tfl2,  766,  12  Sup.  Ct.  Rep. 
Sn,  17  Mor.  Hin.  Rep.  488;  Pine  Rivef 
Logging  k  ImproT.  Co.  v.  United  States, 
1S6  U.  S.  279,  203,  46  L.  ed.  1164,  1171,  22 
Sop.  CL  Rep.  920;  United  States  v.  St. 
Anthony  R.  Co.  IK  U.  S.  G24,  642,  46  L.  ed. 
HS,  66S,  24  Snp.  Ct.  Rep.  333 ;  Martin  t. 
Porter  (1639)  6  Mees.  t  W.  SS2,  2  Horn  & 
n.  70,  17  Eng.  Rul.  Cas.  S41,  10  Mor.  Miu. 
Rep.  75;  [422]  Jegon  T.  Vivian  (1871)  L. 
K.  <  Ch.  742,  760,  40  L.  J.  Ch.  N.  S.  38B,  19 
Week.  Eep.  365,  17  Eng.  Rul.  Cas.  843,  8 
Uor.  Min.  Rep.  628;  Livingstone  v.  Raw- 
Jirdt  Coal  Co.  (ISSO)  L.  R.  6  App.  Cas. 
*»,  34,  42  L.  T.  N.  S.  834,  28  Week.  Rep. 
W,  44  J.  P.  392,  10  Mor.  Min.  Rep.  201 : 
OmI  Creek  Hin.  ft  Utg.  Co.  t.  Moses,  16 
Im,  30O,  H  Am.  Rep.  4IS,  16  Mor.  Min. 
Kqi.  S44;  Winchester  t.  Craig,  S3  Mich. 
Ms.  Bie  also  English  and  American  Notes 
^  Itartln  t.  Porter,  and  Jegon  v.  ViTian, 
ir  Xng.  Ral.  Cas.  673,  876,  etc.  We  are  not 
■t.  this  time  eoneemed  with  this  vexed 
^notion,  beyond  saying  that  the  rules  ap- 
pKcsble  to  trespassers  can  have  only  a 
*odifled  application  to  the  csm  of  a  mine 
**Mr  condncting  mining  operation*  upon 
ML.  ad. 


ite  own  lands,  where  the  question  ia^— 
What  is  the  income  derived  from  the  bnsl- 
neas! — and  the  Incidental  question, — 
What  is  the  reasonable  depreciation,  if  any, 
of  the  mining  propertyt 

What  has  been  said  neceaaitates  a  nega- 
tive answer  to  the  third  question  as  cer- 
tified. And  we  shall  not  go  further  into  the 
question  of  depreciation.  The  ease  eomes 
here  under  §  239,  Judicial  Code  [36  Stat, 
at  L.  115T,  chap.  231,  U.  S.  Comp.  SUt. 
Supp.  1911,  p.  228]  (derived  from  |  6  of  the 
Evarts  act,  26  SUt.  at  U  B2S,  chap.  617, 
U.  S.  Comp.  Stat  IBOl,  p.  649).  It  is  es- 
tablished that  in  the  exercise  of  this  juris- 
diction this  court,  unless  it  see  occasion  to 
require  the  whole  record  to  be  sent  up  for 
consideration,  is  to  make  answer  respect- 
ing the  several  propositions  of  taw  that  are 
certified,  and  Is  not  to  go  into  questions  of 
fact,  or  of  mixed  law  and  fact.  Our  Rule 
37  requires  thst  the  certificate  shall  contain 
a  proper  statement  of  the  facts  upon  which 
tbe  questions  of  law  arise,  and  we  deal 
with  the  facts  as  thus  certified,  and  not 
otherwise.  Graver  v.  Faurot,  162  U.  S. 
436,  437,  40  L.  ed.  1030,  1031,  16  Sup.  C:. 
Rep.  799;  Cross  v.  Evans,  107  U.  8.  60, 
03,  42  L.  ed.  77,  78,  17  Sup.  Ct.  Rep.  733; 
United  SUtes  v.  Union  P.  R.  Co.  106  V.  6. 
605,  512,  42  L.  ed.  660,  661,  IB  Sup.  Ct. 
Rep.  107;  Emsheimer  v.  New  Orleans,  ISO 
U.  S.  33,  46  L.  ed.  1042,  22  Sup.  Ct.  Rep. 
770;  Cincinnati,  H.  k  D.  R.  Co,  t.  Mc- 
Keen,  149  U.  S.  269,  37  L.  ed.  726,  13  Sup. 
Ct  Rep.  840. 

It  would  therefore  be  improper  lor  us  at 
this  time  to  enter  into  the  question  whether 
tbe  clause,  "a  reasonable  allowance  for  de- 
preciation of  property,  if  any,"  calls  for  an 
allowanee  on  tbst  account  in  making  up 
tbe  tax,  where  [423]  no  depreciation  la 
charged  in  practical  bookkeeping;  or  the 
question  whether  depreciation,  when  allow- 
able, may  properly  be  based  upon  the  deple- 
tion of  the  ore  supply  eBtimat«d  otherwla* 
than  in  the  mode  shown  by  the  agreed  state- 
ment of  facts  herein ;  for  to  do  thia  would  be 
to  attribute  a  different  meaning  to  the  term 
"value  of  the  ore  in  place"  tban  the  parties 
have  put  npon  It,  and  to  instruct  the  cir- 
cuit court  of  appeals  respecting  a  question 
about  which  instructtoa  has  not  been  re- 
quested, and  eoneeming  which  it  does  not 
even  appear  that  any  Issue  is  depending 
before  that  court. 

The  first  and  second  questions  certified 
will  be  answered  in  the  affirmative;  and  the 
third  question  will  be  answered  In  the  neg- 

Mr,  Chief  Justice  Wlilte,  Mr.  Jnatiee 
HcKenna,  and  Mr.  Justice  Holmes  dis- 
sent with  respect  to  the  anawcr  made  to 
the  third  q 
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(See  S.  C.  Reporter'!  ed.  423-467.) 

Inter*t»te     Commerce     OommlHalon  — 
powers  —  acconutlnc. 

1.  The  kuthoritj  ol  tbe  Interatete  Corn- 
mere  CommiwioD,  under  the  act  of  Fcbru- 
•nr  4,  1867   (24  Stat,  at  L.  379,  cbap.  101, 


e  carriers  subject  to  that  act, 
ceeded    becauae    auch    uniform  it;    require- 
menta  control  or  tend  to  control  the  con- 
duct of  the  carrier  in  iti  capacity  aa  a  pub- 
lie  aervant  engaged  in  interstate  comniprcc, 
[For   other    cases,    see    Interstate    Corcmcrce 
ComnilssloD,    )-.    In    Digest    Snp.    Ct.    Supp. 
1013-1 
Constitutional  law  — deleeatlan  of  pow- 
er —  Interstate    Commerce     Coinmls- 


tionally  delec^ted  to  the  Interstate  Com- 
merce Commisaion  by  the  act  of  February 
4,  1867,  9  20,  as  amended  by  the  act  of 
June  20,  ISOQ,  authorizing  tlie  Commisaion 
to  pri'scribe  a  uniform  ajstem  of  account- 
ing and  bookkeeping  for  the  carriers  sub- 
ject to  that  act,  evea  though  such  uniform- 
ity requirements  may  control  or  tend  to  con- 
trol the  conduct  of  the  carrier  in  its  capac- 
ity as  a  public  servant  engaged  in  inter- 
state commerce. 
|Kor  olber  cases,  see  Coustltutioual  l.an.  III. 

b,  S,  In  Digest  Sop.  Ct.  IB08.] 
Interstate  Commerce  Commission  — bc- 

oouittlng    —    operating    ezpeneea    — 

property   abAndoned   as   Incident   to 

improTement. 

8.  The  regulations  of  the  Interstate  Com- 
merce Coromtsaion  adopted  in  the  exercise  oi 
it*  power  under  the  act  of  February  4,  1887, 
g  20,  as  amended  by  tbe  act  of  June  2D,  1006, 
to  prescribe  a  uniform  system  of  accounting 
ana  bookkeeping  for  the  carriers  subject 
to  that  act,  do  not  amount  to  an  abuse  of 
such  power  because  they  reject  the  theory 
that  the  cost  of  property  abandoned  as  an 
incident  to  permanent  improvement  should 
remain  in  the  property  account,  rather  than 
be  charged  to  operating  expenses. 
(For   other    cases,    see    Interstate   Commerce 

Cominlulon,    I.,    In    Digest    Bup.    Ct.    Supp. 

Interstate  Commerce  Commlaalon— ac- 
counting —  grade    revision  —  property 
account — operating  ezpenaes. 
4.  The    powers    of   the    Interstate    Com- 
merce Commission,  under  the  act  of  Febru- 


NoTE. — On  delegation  by  legislature  of 
power  to  regulate  carriers — see  note  to 
State  T.  Atlantic  Coast  Line  R.  Co.  32 
L.R.A.(NJS.)   B30. 


Dry  4,  1887,  S  20,  as  amended  by  tbe  act  of 
June  ZB,  ItKIS,  to  prescribe  a  uniform  sys- 
tem of  accounting  and  bookkeeping  for  tb» 
carriers  subject  to  that  act.  were  not  abuied 
by  the  adoption  of  rcgulatioae  under  wbleh 
a  railway  company  is  not  permitted  to 
carry  into  ita  property  account  the  foU 
cost  of  reducing  grades  by  removing  short 
stretches  of  track  to  a  new  roadbM  built 
on  adjacent  land,  but  is  required  firat  to 
deduct   from    such    coat   the   estimated    re- 

filacement  cost  of  the  portions  of  track  bo 
anger  used,  less  salvage,  carrying  the  differ* 
ence  only  into  the  property  account,  and 
charging  the  estimated  replacement  coat  to 
operating  expenses,'  although  had  the  rail- 
way company  adopted  the  more  expensiTS 
method  of  lowering  the  roadbed  on  the  exist- 
ing riglit  of  way,  it  could,  under  ineh  regu- 
lations, have  carried  into  its  property  ac- 
count the  full  cost  of  the  improvement. 
IVot  other  cuses,  see  Interstate  Commere* 
Commission,  i.,  In  Digest  Sap.  Ct.  8opp. 
1013.1  " 

Constitutional  law  — due  process  at 
law  ~-  reicniallon  of  carriers  —  pre> 
f erred  stockholders. 
S.  The  fact  that  preferred  stockholders 
may  be  deprived  of  a  congiderable  part  of 
till'  noncumulative  dividends  from  ni;t  earn- 
ings, to  which  they  would  other  wise  be 
entitled,  by  the  enforcement  of  the  r^ula- 
tion  adopted  by  the  Interstate  Commerce 
Commission  in  the  eiercise  of  its  author- 
ity under  the  act  of  February  4,  1887,  |  20, 
as  amended  by  the  act  of  June  2B,  leott,  to 
prescribe  a  uniform  system  ol  accounting 
and  bookkeeping  for  the  carriers  subject  to 
that  act,  which  regulationa'  reject  the 
theory  that  the  cost  of  property  abandoned 
as  an  incident  to  permanent  improvement 
should  remain  in  the  property  account 
rather  than  be  charged  to  operating  ex- 
penses, does  not  justify  the  conclusion  that 
Huch  stockholders  are  thereby  deprived  of 
their  property  without  due  process  of  law. 
[For  other  pasei,  see  Constltntlonol   Law,  IT. 

b.  4,  In  Dtgen  Bup.  a.  ISOS.l 
Interstate  Commerce  Commisaion'— «4> 
counting  —  property     account  — oper- 
ating expenses. 

0.  A  carrier  is  not  relieved  from  con- 
pHance  with  the  regulations  of  the  Inter- 
state Commerce  Commission,  adopted  in  the 
exercise  of  its  power  under  the  act  of  Febru* 
ary  4,  1687,  %  20,  as  amended  by  the  act  of 
June  2S),  1900.  to  prescribe  a  uniform ' 
— '-nn  of  accounting  and  bookkeeping  for 

«rrters  subject  to  that  act.  which  r^i-  ' 
lationa  reject  the  theory  that  the  coat  vt 
property  abandoned  as  an  incident  to  per- 
manent improvement  should  remain  in  U* 
property  account  rather  than  be  charged  tn 
iperatinc  expenses,  because  the;  were  pro- 
nulgated  after  auch  carrier  had  mortgaged 
ts  property  and  issued  bonds  for  the  pur- 
pose of  financing  such  improvement,  aince 
whatever  waa  done  with  reference  to  author- 
ing the  improvement  and  financing  the  cost 
from  the  bond  issue  was  so  done  subject  to 
displacement  by  the  exercise  of  the  powers 
S«l  V.  8. 
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pittionilf   eonf erred    upon    the    IntentSite 

lotmtia  Commiuion. 

IVct  Mlicr   eaae*.    aee    iDteratnte    Commerce 

Conolnloii,    I„    In    DUeit    Bup.    Ct,    Supp. 

1)111 

Intenuie  Commerce  CommlBBion  — Jo- 
dldal  rerlciw  —  acconntlng    rerul*- 

.  tiona. 
7.  Jodidal  belief  tli«.t  the  coat  of  propertj 

■bwdooed  b7  a  eazrier  bb  mn  incident  to 

ptmument  improvementa  ihould  be  charged 
.to  uCTiBulAted  aarplua  or  to  profit  ftnd  loM 
ii  not  »  lufflcient  ground  for  holding  that 
tb«  Interatate  Commerce  CommiBBion  abuaed 
it)  power*  wbea  exercising  it*  authoritj 
uader  the  act  of  February  4,  18ST,  9  20,  aa 
(mended  bj  the  act  of  June  29,  1906,  to 
prracribe  a  uniform  ijitem  of  accounting 
aid  booUieeping  for  the  carriera  aubject 
to  that  act,  becauae,  under  theae  reguld- 
tiona,  auch  coat  uu*t  be  cliarged  to  operat- 
ic expenses. 
[Vor    other    cam.    hw    IntenUte    Commerce 

Commimon.  in  DIgeet  Sup.  Ct.  1808.) 

Intersutte  Commerce  Commission  —  «c- 

coBntlng  —  ImproviMnentB  —  profit  And 

losa  —  operating  ezperiBea. 

B.  The  Interstate  Cinnmerce  Commiaaion 
ia  preacribing,  pursuant  to  the  act  of  Febru- 
arr  4,  1B8T,  S  20,  as  amended  bj  the  act  of 
June  £9,  1906,  a  uniform  ayatem  of  account- 
Uf  and  bookkeeping  for  the  carriers  aub- 
ject  to  that  act,  cannot  be  aaid  to  ha.ve 
•Insed  ita  powers  becauae,  under  ita  reg- 
alitions,  a  railway  companj  erecting  a  new 
ud  enlarged  shop  and  terminal  plant  upon 
a  different  location  from  that  of  the  existing 
^p  and  terminal  plant,  which  are  to  be 
ibaodoned,  cannot  charge  the  estimated 
Tshie  of  inch  abandoned  property  againat 
tlte  accumulated  aurplus  as  represented  in 
tbe  profit  and  loss  account,  but  muat  charge 
to  operating  expenaea  the  estimated  repUce- 
Bat  coat,  leas  aalvage,  of  such  exiating 
•hop  and  plant. 
IVor   otber    cases,    see    Intiisute   Commerce 

CoDmlaslon,   I.,   In   Digest   Sup.   Ct.   6npp. 


[No.  571.J 


APPEAL  from  the  United  States  Commerce 
Court  to  review  a  decree  diamiaaing  the 
petition  in  «n  action  to  enjoin  the  enforce- 
■ent  of  certain  regulationa  of  the  Inter- 
state Commerce  Commiaaion  relative  to  the 
niform  accounting  and  bookkeeping  system 
prescribed  tor  interstate  milway  carrier's. 

Bee  save  caw  below,  204  Fed.  641. 

Statement  by  Mr.  Justice  Pltner; 

lUa  ia  an  appeal  from  a  decree  of  the 
eoumerce  court,  dismissing  appellant's  peti- 
tion in  an  action  brought  to  have  certain 
regulations  at  the  Interstate  Commerce 
Commiaaion  relative  to  tbe  method  of  keep- 
fag  tbe  accounts  of  carriers  declared  invalid, 
U  L.  ed. 


and  to  enjoin  the  enforcement  thereof.  204 
Fed.  641.  The  regulations  are  contained 
in  the  "Claasi  Scat  ion  of  Expenditures  tor 
Additions  and  Bettermenta  of  Steam 
Roads,"  eTTective  July  ist,  1D09,  and  the 
First  Revised  Issue  thereof,  effective  July 
1,  leio. 

The  facts  aa  set  forth  in  appellant's  brief 
may  be  summariKd  as  follows: 

Appellant  is  engaged  in  interstate  com- 
merce. Its  main  line  ia  about  786  miles  in 
length,  and  extends  from  Kansas  City  to 
Port  Arthur,  on  the  Gulf  of  Mexico,  trav- 
eraing  the  atatea  of  Hiaaouri,  Kansas, 
Oklahoma,  Arkanaaa,  Louiaiana,  and  Texas. 
The  road  was  built  years  ago,  when  the 
country  waa  heavily  timbered  and  sparsely 
aettled,  and  the  traffic  waa  correapondingly 
amall.  The  traffic  would  not  [426]  then 
support,  nor  could  capital  be  obtained  for, 
an  expenaively  conatructed  road ;  and  in  con- 
eotiancc  with  tbe  general  practice  in  the 
development  of  the  country,  the  road  waa 
built  with  rather  heavy  ruling  grades.  Hut 
it  was  not  defectively  or  improperly  con- 
structed or  located;  it  had  substantially 
the  same  grades  as  other  roads  then  con- 
atructed in  the  Weat;  and  it  waa  adequate 
to  serve  the  then-existing  needs  of  the  coun- 
try. A  railroad  with  heavy  gradca  is,  of 
courae,  more  cheaply  conatructed  than  a 
road  of  low  grades.  And  a  road  o[  heavy 
gradea  is  generally  adequate  in  a  new  coun- 
try, where  the  volume  of  traffic  offered  i* 
small,  the  train  loads  light,  and  the  trains 

The  ruling  maximum  grade  of  appellant's 
line  as  originally  constructed  was  1  per 
cent;  and  in  the  mountain  district  aa  high 
as  1.36  per  cent.  The  evidence  is  untliaputed 
that  it  was  properly  located,  well  construct- 
ed, and  ample  tor  the  needs  of  the  eountry. 
In  the  course  of  time,  with  the  develop- 
ment of  the  country,  and  the  resultant  in- 
crease in  traffic,  whereby  the  limit  of  the 
road's  capacity  was  being  approached,  the 
conditions  warranted  and  rendered  dcair- 
able  auch  additions  or  improvements  as 
would  enlarge  the  road's  capacity,  and  per- 
mit traffic  to  be  moved  more  rapidly  and 
economically. 

Two  methods  of  increasing  the  capacity 
ot  the  road  were  presented:  one  by  double- 
tracking,  the  other  by  lowering  the  gradea 
and  thus  permitting  traffic  to  be  moved 
more  rapidly.  The  road  was  in  active  com- 
petition with  powerful  rivala  operating  in 
the  same  general  territory;  among  them, 
the  Southern  Pacific,  the  Missouri,  Kansas, 
k  Texas,  the  Missouri  Pacific,  the  SI.  Louis 
Southwestern,  the  Texas  &  Pacific,  the  Rt. 
Louia  t  San  Francisco,  the  Atchison,  To- 
peka,  t  Sante  Fe,  and  the  Rock  Island.  Tho 
character  of  the  road  ••  ft  trunk  line,  hav- 
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ing  a.  loDg  HVeraga  faiul  and  the  prevalence 
«l  l«w-«lau  traffic, — timber,  coal,  oil,  and 
like  commoditie*, — neccsurily  entailed  ft 
low  a,venge  treigbt  rate;  its  average  ratei 
pet  too  [42T]  per  mile  being  lower  thftn 
those  of  any  of  its  competitor*  above  named. 

Under  these  conditions  the  management 
<ound  that  th«  moat  desirable  plan  waa  to 
lower  the  grades  of  the  road,  and  thus  to 
increase  its  capacity,  procure  economy  in 
operation,  and  render  better  service  to  the 
public.  Two  methods  of  reducing  the  grades 
at  various  points  along  the  line  were  pre- 
sented; one  by  raising  or  lowering  the  road- 
bed on  the  existing  right  of  way;  the  other 
by  tlie  construction  of  short  sections  of  new 
road  in  substitution  for  portions  of  the 
road,  in  instances  where  the  same  result 
could  be  thus  obtained  at  less  cost  The 
program  of  improvement  contemplated, 
therefore,  not  only  many  changes  on  the 
original  right  of  way,  but  also  a  number  of 
changes  by  the  sulstitution  of  short  sec- 
tions of  road  on  new  ground,  where  that 
method  was  more  economical. 

Tlie  first  six  sections  of  the  road  where 
new  locations  were  utilized  are  covered  by 
the  petition  herein.  Other  similar  changes 
are  being  made  as  the  work  proceeds,  which 
will  cover  several  years,  and  iJ  estimated 
to  cost  93,000,000.  The  road  at  toese  aii 
points  waa  in  no  way  worn  out,  was  fully 
maintained,  and  was  capable  of  performing 
for  an  indefinite  term  the  function  for 
which  it  was  originally  constructed.  All  of 
these  changes  are  being  made  for  the  pur- 
pose of  increasing  tbe  capacity  of  the  line, 
at  securing  economy  in  operation,  and  ol 
rendering  improved  service  to  the  public. 

At  the  six  sections  of  the  road  in  ques- 
tion it  was  found  by  the  estimates  of  the 
engineers  that  the  cost  of  securing  the  re- 
quired gradient  npon  the  original  roadbed 
would  be  91,230,318.90;  but  that  the  same 
resiilt  could  be  obtained  by  means  of  re-lo- 
<ations  upon  adjacent  land  tor  a  net  ex- 
penditure of  9026,309.74. 

The  actual  expenditure  on  these  sis  new 
locations,  as  ascertained  on  completion  of 
the  work  (after  the  filing  of  the  petition), 
was  9763,798;  and  the  testimony  shows 
[428]  that  bad  the  work  been  done  on  the 
original  roadbed  the  cost  would  have  been 
increased  over  the  estimates  in  an  equal  or 
greater  proportion;  tbe  variation  being  due 
to  increase  in  the  cost  of  labor,  maiterials, 
«te.  For  prcaent  purposea,  tbe  figures  set 
forth  in  the  petition  are  adopted. 

The  grade  revisions  at  the  six  sections 
'«f  line  involved  herein  having  been 
pleted  by  removing  the  tracks  to  adjacent 
parcels  of  ground,  which  were  procured  and 
•ubatituted   for  the   original   parcels,  tbe 


of  the  latter  parcels  was,  of  eount^  dis- 
continued. 

The  expenditure  required  to  improve  Um 
property  by  bringing  it  to  the  deaired  grade 
o(  A  of  1  per  cent  being  deemed  a  ca^tal 
expenditure,  appellant's  directors  deter- 
mined to  finance  the  work  by  applying  to 
it  the  proceeds  of  a  bond  issue.  It  ia 
led  to  have  been  necessary  to  finance 
improvement*  in  this  way  if  they  were 
to  be  made  at  all,  because  tbe  appellant 
did  not  have  current  earnings  available  for 
these  improvements,  and  could  not  have 
Bnanced  its  program,  involving  the  revision 
of  about  41  per  cent  of  the  entire  line  and 
an  ultimate  expenditure  of  several  million 
dollars,  in  any  other  way  than  by  raising 
capital  for  that  purpose  through  the  iasu- 

ice  of  bonds. 

Appellant,  in  order  to  raise  funds  for  this 
and  certain  other  purposes,  made  an  issue 
of  bonds  secured  by  a  second  mortgage  on 
its  property.  This  was  duty  authorieed  by 
the  directors  and  stockholders  in  the  month 
of  June,  1909;  a  portion  of  the  bonds  was 
sold  and  an  initial  sum  of  91.250,000  thus 
obtained  became  applicable  to  the  improve- 
ments referred  to  in  the  petition  and  other 
improvements  in  the  grade.  Additional 
bonds  have  since  been  issued  ae  tbe  work 
has   proceeded. 

In  1907,  appellant  b^an  the  payment  of 
dividends  at  the  rate  of  4  per  cent  per  an- 
num upon  its  preferred  stock,  the  total 
amount  of  which  was  921,000,000,  and  has 
continued  to  pay  such  dividends  each  year 
until  the  present  time.  [420]  These  divi- 
dends are  ooncumuUtive  and  are  payable 
only  out  of  the  earnings  of  the  current  year. 
The  fact  that  appellant  had  paid  its  divi- 
dends for  several  years  was  a  factor  in  its 
credit.  Preferred  dividends  having  been 
established,  it  is  claimed  that  their  discon- 
tinuance would  have  aiTected  the  credit  of 
the  road  so  seriously  that  it  would  have  been 
unable  except  on  prohibitive  terms  to  dispose 
of  additional  bonds  as  further  money  waa 
required  from  time  to  time  during  t.i- 
progress  of  the  work.  It  is  further  claimed 
that  appellant  was  able  to  finance  its  im- 
provements only  out  of  the  proceeds  of  a 
bond  issue;  and  that  it  could  not  have 
financed  them  at  all  except  by  adopting 
the  economical  method  of  making  a  con- 
siderable part  of  the  grade  reductions  by 
means  of  changes  off  the  line  of  the  right 

Appellant,  having  paid  the  coat  of  the  six 
improvements  out  of  its  issue  of  bonds,  waa 
conlronted  with  the  regulations  of  the  Com- 
mission bearing  on  the  method  of  recording 
the  transaction  in  its  books  of  account. 
Except  for  those  regulations,  it  is  said  that 
tbe   full   cost   of  the   Improvement*   would 
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IwTc  been  charged  to  the  aecount  of  "Addi- 
tioBM  ud  Betterments, " — k  lubdivisipn  of 
the  property  Bccounta, — uid  credited  to  the 
proeteiti  ol  tbe  bondi,  beeauae  that  sum 
had  beta  expended  ior  additioiiB  and  better- 
ment!, and  beeauae  the  bonds  bad  supplied 
the  huida.  In  the  balance  sheet  the  "As- 
Mta"  would  have  ehown  an  increment  ol 
approiimatel/  $620,399  under  the  aubdi- 
riaion  of  Additiona  and  Betternents,  and, 
ptr  MMtro,  the  "Liabilities"  would  have 
dKnrn  a  eorreaponding  increase  under  the 
nbdivision  of  "Bonds." 

Under  the  regulations  in  question,  it  was 
found  that  it  the  improvementa  had  been 
Bade  on  the  original  right  of  wa;,  the 
entries  would  have  been  made  aa  above 
iadicated.  But,  with  respect  to  improve- 
menla  made  oB  the  right  of  wa;^,  different 
treatment  was  prescribed.  Here  the  appel- 
lant waa  not  permitted  to  carr;  into  its 
property  [430]  accounts  the  full  coat  of  the 
improTement,  but  was  required  tirst  to  de- 
duct from  the  cost  thereof  the  estimated 
replacement  coat  of  the  port i ana  of  track  no 
longer  used,  the  difference  only  heing  car- 
ried into  the  property  accounts,  and  a  sum 
equal  to  the  estimated  coat  of  replacing  the 
old  lections  of  track  being  charged  to  tbd 
<faating  cxpeiues  of  that  year. 

The  text  of  the  Ctaasification  of  Addi- 
tions and  Betterments  relative  to  reviaions 
made  on  the  original  line  is  as  follows: 
'^rade  BeviaioDS. —  (Reducing  of  grades  by 
tutting  down  summits  and  raising  sags 
■itbout  materially  changing  the  alinement) . 
—The  amount  to  i>e  charged  to  this  account 
it  the  coat  of  additional  grading  done,  in- 
ehiding  aa  a  portion  of  such  cost  the  rent 
ud  cost  of  operation  of  steam  shovels  and 
•ork  traina;  building  temporary  tracks  for 
•team  shovels  and  grading  outflts;  tools, 
etc,  used  in  the  work;  raising  or  lowering 
eiisting  bridges;  increasing  the  length  of 
eolverts  and  replacing  riprap  at  culvert 
eads;  changing  grade  croasingn  for  farm  or 
eantry  roads.  highwEya,  and  streets,  in- 
ehiding  croaaing  gates,  highway  crowing 
ilarma,  and  watch  houses." 

RelatiTe  to  ehangea  off  the  original  line 
the  regulation  is  as  follows:  "Phanges  of 
Line. —  (Constmction  of  new  lines  for  the 
purpose  of  improving  grade  or  alinement) . — 
The  amount  to  be  charged  to  this  account 
b  the  dilFerenee  between  the  cost  ol  the 
■ew  line  and  the  coat  of  replacing  in  kind 
the  line  abandoned,  exclusive  of  right  of 
way." 

The  Oeneral  Inatnietions  contained  in  the 
dissiflcation  supplement  these  rulea  and 
pRscribe  charges  to  Operating  Eipenaea  as 
foUowa: 

"6.  In  eaaa  it  becomes  necessary  directly 
ia  connection  with  betterment  or  improve- 
M  L.  ad. 


ment  work  to  abandon  any  property,  the 
coat  of  replacing  the  abandoned  property  in 
kind,  plua  the  cost  of  removal,  but  leaa  the 
value  of  salvage,  should  be  charged  to  the 
appropriate  accounts  under  Operating  Ex- 
penses. In  case,  however,  the  amount  so 
[431]  chargeable  ia  large,  and  its  inclusion 
in  a  carrier's  operating  expenses  for  a  single 
year  would  unduly  burden  the  operating 
eipenae  accounts  for  that  year,  the  carrier 
may,  if  so  authorized  upon  application  to 
the  Interstate  Couimerce  Commission, 
charge  such  cost  to  the  Property  Abandoned 
account  provided  in  the  Form  of  General 
Balance  Sheet  Statement,  or  to  the  reserve 
account  mentioned  in  paragraph  6. 

"6.  When  property  ia  abandoned  and  not 
replaced,  the  original  cost  (estimated,  if 
not  known)  should  be  credited  to  the  ap- 
propriate Additiona  and  Betterments  Ac- 
counts and  charged,  less  salvage,  to  Profit 
and  Loss  Account,  to  which  should  also  be 
charged  all  incidental  expenses  directly 
connected  with  the  abandonment.  If  so  au- 
thorized upon  application  to  the  Interstate 
Commerce  Commission,  however,  a  carrier 
may  set  up  depreciation  accounts  under 
'Maintenance  ol  Way  and  Structures,'  for 
the  purpose  of  creating  a  reserve  to  which 
(instead  of  Profit  and  Loss)  should  be 
charged  the  original  coat,  less  salvage,  of 
the  property  (other  than  land  or  equip- 
ment) abandoned,  and  all  incidental  ex- 
penses directly  connected  with  the  abandon- 

These  are  the  regulations  as  they  ap- 
peared in  the  ClaBsiflcation  of  1009.  In  the 
Firat  Revised  Issue  (ISIO)  there  were  some 
slight  changes,  but  none  now  important. 

To  restrain  the  enforcement  of  the  regu- 
lations so  far  as  they  required  or  tended 
to  require  appellant  to  charge  against  it^ 
earnings  the  estimated  replacement  value 
(less  salvage)  of  the  six  parcels  of  railroad 
line  that  was  abandoned  as  an  incident  to 
grade  reduction  as  above  set  forth  was  the 
principal  object  of  the  suit. 

The  petition  sets  forth  the  following  as  a 
second  ground  of  complaint.  Aa  a  part  of 
its  program  of  improvements,  appellant  is 
engaged  in  erecting  a  new  and  enlarged 
shop  and  terminal  plant  at  Shreveport,  up- 
on a  different  location  from  that  of  the 
existing  shop  and  terminal  plant,  [432] 
which  latter  are  incidentally  to  be  aban- 
doned. It  is  claimed  that  the  present  abop 
and  equipment  are  not  worn  out  or  obsolete, 
but  are  in  good  condition,  and  capable,  with 
ordinary  running  repairs,  of  performing  for 
an  indefinite  time  the  functions  for  which 
they  were  originally  constructed.  Appellant 
desires  to  charge  the  estimated  value  ol 
the  abandoned  shop  and  terminal  plant, 
amounting     approximately     to     $100,000, 

Digilized  by  Google 


432                            SUfBlSMl!:  COURT  Ui^'  IBB  UNITKD  STATES.  Oct.  Tbh, 

against   ita  acctunnlated   surpliu  »•   repre~  ankotniRit  of  the  ■duiniatntivc   intcrpre- 

MDted  In  iU  ProSt  and  Lou  Accouot.    Tbe  tetion. 

reguUtioiu    of    the    Interstate    Commeroe  Pcnno/er  *.  McConnanghj,  140  U.  S.  1.  U 

ConimUaion  relative  to  accounting,  however,  L.  ed.  383,   II  Snp.  Ct.  Rep.  DM;.  United 

prohibit  this  charge,  and  rcquini  that  the  Statea  t.   Faltc,   2M   U.   S.   143,   61   L.   ad. 

estimated   replacement  coat    {leas   ialvage)  411,  27  Sup.  Ct.  Rep.  IBl;    New  Yaric,  N. 

of   tbe    existing    itiop    and    terminal    plant  U.  ft  H.  R.  Co.  v.  Interatate  Commerce  Can- 

ahall  be  charged  to  tha  Operating  EipenM  mission,  200  U.  S.  381,  50  L.  ed.  S15,  28  »up. 

Account.      An    injunction    against   the    en-  Ct.  Rep.  272. 

forcement  of  tbe  r^fulationa  in  thia  regard  The  term  "operating  expenaea"  had  a  well- 
also  was  prared.  understood  meaning  at  the  time  this  statnt* 
was  enacted.    Congress  knew  the  meaning  at 
Hr.     SftmnCI     Untermyep    argued    tbe  the  term,  and  did  not  intend  that  the  oprot- 
cause,  and,  with  Messrs.  Walter  0.  NoTes,  ing  accounts  should  include  items  which,  be- 
Arthur    U.    Wickwire,    and    Irwin    Unter-  jond    all    qilestion,    are   not   operating    ex- 
royer,  fllcd  a  brief  for  appellant:  penses.     The  requirement  that  tbe  annnal 
The  power  delegated  to  the  Commission  reports  shall  show  the  operating  espenaea  ia 
to  prescribe  the  "form"  of  accounts  cannot  an    express    itmitation    upon    the    grant   a< 
be  extended  so  as  to  authorize  the  exercise  power    to    prescribe    the   forms    of   the    ac- 
of   substantial   powers   of   railway  manage-  counts,  and  hence  the  meaning  of  the  term 
ment  not  otherwise  within  its  authority.  "operating  expenses"  canuot  be  given  a  fnla* 

Texas  t  F.  R.  Co.  v.  Interstate  Commi^ce  deflnition  by  the  Conunission. 

Commission,  162  U.  S.  197,  40  L.  ed.  040,  United  SUtes  t.  United  Verde  Copper  Co. 

5  Inters.  Com.  Rep.  405,  18  Sup.  Ct.  Rep.  IBS  U.  8.  SOT,  49  L.  ed.  449,  25  Sup.  Ct.  Sep. 

006;    Interstate    Commerce    Commission    v.  2S2. 

Louisville  A  N.  R.  Co.  73  Fed.  409;  Inter--  Since  the  regulations  in  question  compel 
state  Commerce  Commission  v.  Chicago  G.  the  appellant  to  make  false  entries  in  ita 
W.  R.  Co.  209  U.  8.  108,  62  L.  ed.  70S,  28  accounts,  and  thereby  deprive  the  preferred 
Sup.  Ct.  Rep.  493;  Interstate  Commerce  stockholders  of  dividends  to  which  they  are 
Commission  v.  Goodrich  Transit  Co.  224  U.  lawfully  entitled,  tbe  regulations  are  in 
S.  104,  se  L.  ed.  72B,  32  Sup.  Ct.  Rep.  436.  violation  of  the  0th  Amendment  to  the  Con- 
Property  Abandoned  as  an  incident  to  stitution  of  the  United  States, 
permanent  improvements  is  not  an  operating  Smyth  v.  Ames,  169  U.  8.  460,  42  L.  ed. 
expense.  819, 18  Bup.  Ct.  Rep.  418;  Charlotte,  C.  &  A. 
Union  P.  R.  Co.  v.  United  SUtea,  99  U.  R.  Co.  v.  Gibbes,  142  U.  S.  3B0,  3fi  L.  ed. 
S.  402,  S5  L.  ed.  274;  Illinois  C.  R.  Co.  v.  lOEl,  12  Sup.  Ct.  Rep.  ZSfi;  Railroad  lax 
Interstate  Commerce  Commission,  206  U.  S.  Case,  8  Sawy.  238,  13  Fed.  722,  116  U.  S. 
441,  61  L.  ed.  1128,  27  Sup.  Ct  Rep.  7O0;  138,  29  L.  ed.  689,  8  Snp.  Ct.  Rep.  317; 
Lackawanna  Iron  A  Coal  Co.  v.  Fanners'  Santa  Clara  County  v.  Southern  P.  R.  Co. 
Loan  &  T.  Co.  176  U.  S.  298,  44  L.  ed.  475,  20  0  Sawj.  16G,  18  Fed.  386,  afOrmed  in  118 
Sup.  Ct.  Bep.  363)  Wood  v.  Guarantee  Trust  U.  S.  304,  30  L.  ed.  118, 8  Sup.  Ct.  Rep.  1132; 
A  S.  D,  Co.  128  U.  B.  410,  32  L.  ed.  472,  Wisconsin,  M.  t  P.  R.  Co.  v.  Jacobson.  17» 
0  Sup.  Ct.  Rep.  131;  Fordjice  v.  Omaha,  K.  U.  6.  267,  46  L.  ed.  194,  21  Sup.  Ct.  Rep. 
C.  ft  E.  R.  Co.  145  Fed.  644;  Illinois  Trust  116. 

ft  Sav.   Bank  v.  Doud,  62  LJI.A.  481,  44  ™.— i—   to    m..^k.»  .™.-j  t'k^ 

C.  C.  A.  389.   105   Fed.  123;    18th   Annual  "'"    "^"'"T  ^\^Tf^^     71^^ 

Rep.   SUtistiis   ot   Railways,  p.   84;    19th  ^"^  ^nd  tM  a  brief  for  the  Int*f«Ut. 

AnLa.  Rep.  SUti.tics  of  ^ilwV  pp.  11.  ^^ ^.^^T^^-   _  ^^„^^  ^ 

nn^                          _i    V     tj  1.         _.      -J  foreign  commerce  has  been  declared  to  be 

The  commerce  court  -hould  have  art  u>de  J^                         j^^        „,  soveteigntr 

:   order    complamed    of    b*cau«   it   '^_as  ^.r^Und  the  manifestation  and  exe^ 


that  attend  the  manifestation  and  exercia* 
and  application  of  this  power. 


based  upon  the  aasumption  by  the  Commis- 
sion  of   tbe   possession   of  power   not   con-  "";i.:''*"'""""  ""  *T^"'l'  ,    ™    -  t 

, ,  .     , vITj  ...fc _r»- .- v™  Gibbons  V,  Ogden,  9  Wheat.  1,  198,  B  L. 

ferred  by  law,    and    the  mere  form  given  by  .„«_„,,,-,       ,™.        ,          .        . 

tha  CommiBlo.  to  It.  «tlo.  don  M  rellm  "^^  ";™J  f.'?7.'^  '."^''fj  I'  ^°^ 


the  courts  from  the  du^  of  reviewing  and 


;.  363,  47  L.  ed.  600,  S3  Sap.  Ct. 


correcting  an  abuse  of  piwer."  R<P-  S21;  Hoke  v.  United  States,  227  U.  B. 

Southern  P.  Co.  r.  Interstate  Commerce  308.  67    L.  ed.   623,  43    LJl.A.(N.S.)    906, 

Commiasion,  219  U.  S.  433.  66  L.  ed.  283,  33  Sup.  Ct.  Rep.  281,  Ann.  Caa.  1B13K,  906; 

31  Sup.  Ct.  Rep.  288.  The  Daniel  Ball,  10  Wall.  667,  668,  19  L. 

The  re«iactment  of  language  which  has  ed.  999,  1002;   Employers'  Liability  Caacs 

kmg  been  subject  to  administrative  interpre-  (Howard  v.  Illinois  C.  R.  Co.)    297  U.  8. 

tAtlon,  such  interpretation  not  being  mani-  497,  62  L.  ed.  308,  £8  Bup.  Lt.  Rep.  141 ; 

featly  eontrary  to  the  language  itaclf,  la  an  Second  Employera'  Uabilit;  Com*  (Hoodon 
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T.  Knr  Tarfc,~N.  H.  *  H.  B.  Co.)  2Z3  U.  B. 
1,  H  L  ed.  S2T,  W  L.R^.(N£.)  44,  R 
Sup.  Ct  Bep.  MO  I  IntcrataU  ConmerM  ' 
CuaiMlM  V.  Goodrich  ItKHit  Co.  E24  U. 
&  IH,  206,  H  L.  ed.  7U,  T3S,  SZ  Sup.  Ct. 
Bip.lM. 

fomi  g(  Mconnto  and  reporU  hav*  a 
ifHriil'fil  r«l»tioti  to  the  reguUtioD  of  c<fm- 
mtnt.  The  oiiginal  co«t  of  %  railroail,  and 
fb  CMt  kept  acciiratelj  np  to  date  bj  proper 
durgca  and  withdrawal*  from  ita  property 
•Monnt,  have*  real  and  BUbetantial  relation 
to,  kad  connection  witb,  the  coat  ol  the 
tnaiporUUon  regulated.  The  nerd  of  thii 
infonnatkui  la  conaiant  and  vital  in  the 
npilatian  o(  railroad  rates,  and  must  be 
ouidered  by  CongrcM  and  bf  the  Commu- 

SmTth  T.  Amea,  169  U.  B.  <fl6,  641,  644, 
MT,  42  L-  ed.  819,  S4T~S49,  18  tiup.  Ct. 
Bcp.  418;  Interatata  Commerce  Commiulon 
1.  Goodrich  Tranait  Co.'  £24  U.  B.  21S,  6$ 
L.  td.  117,  32  Sup.  Ct  Bep.  436. 

The  work  of  the  CommisBion  in  preparing 
a  detailed  cUatiflcation  ia  onlf  an  eitention 
of  the  congreaatonal  action.  The  whole  must 
kt  coaaidercd  aa  one  fabric.  Congresi  out- 
Uied  the  general  plan,  and  left  the  detaila 
to  ke  formulated  by  the  agency  it  had  creat- 
*i  for  that  purpoee. 

Buttfield  *.  Straoahan,  162  U.  8.  470, 
«  L.  «d.  625,  24  Sup.  Ct.  Bep.  349 ;  United 
Etatet  V.  Orimaud,  220  U.  S.  5UG,  615-517, 
iS  L.  ed.  S«3,  667,  CSS,  31  Sup.  Ct.  Bep. 
IBO;  Light  T.  United  SUtes,  220  U.  S.  623, 
U  L.  ed.  S70,  31  Sup.  Ct.  Bep.  486;  Inter- 
date  Commerce  CommiBiion  t.  Goodrich 
Tranait  Co.  224  U.  S.  194,  206,  56  L.  ed.  720, 
TU,  92  Sop.  Ct.  Bep.  436. 

In  prcacribing  the  claaaifi  cation  of  ac- 
caqnta,  bookkeeping,  and  an  annual  balance 
•heet,  the  Conuniaiion  was  acting  in  purely 
t  leglalatiTe  capacity.  The  act  did  not  re- 
hire that  any  hearing  be  given  to  the  car- 
liera.  Like  Congress,  the  CammiBBion  was 
io  inform  itself  upon  the  subject,  and,  in 
pnrsuance  of  the  general  inatructionB  of  Con- 
(RM,  contained  in  the  act,  wai  authorised 
to  preacribe  a  uniform  clasBification  and 
^atoB  of  aeeonnta  for  alt  interstate  car- 
riera.  The  Cotnmiuion  was  to  fill  in  the 
dctaila,  aad  tbU  inTolved  a  clauiflcation  ol 
tta  itaiu  gtrfag  Isto  the  aecounta.  The  pro- 
■  I7  the  Commlision  fall  wltkin  the 
,.  ofttcgoiy   of   adoiiniitnttiTa   tunc- 


,  192  U.  S.  470, 
M,  4>T,  48  L.  (d.  586,  SSS,  636,  24  Sup. 
OL  Bqp.  S4»t  Hanhall  Held  ft  Co.  t.  Clark, 
itt  U.  8.  649.  a*  .L.  fd,  204,  18  Snp.  Ct. 
lip.  4Vtf;  Ivtentata  Commerce  Oommiaaion 
V.  Qoodricb  Tnatit  Co.  224  U.  B.  194,  66 
L  (d.  7n,  32  Sap.  Ot  Sep.  436 1  PrentU  v. 
AUantlB  CoMt  Uf»  Oi^  SU  \i.  B.  210.  226, 


227.  63  L.  ed.  ISO.  158, 159,  29  Sup.  Ct.  Bep. 

Depreciation  la  an  operating  expenae. 

Montgomery,  AudiUag,  Theory  i  Prac- 
tice, 1912,  p.  819. 

It  is  not  a  queatioa  of  evidence.  It  is  a 
question  of  power;  power  of  Congrcaa  to 
determine  wliat  its  public  records  shall 
show;  power  to  determine  for  tlie  public 
what  depreciation  is,  and  where  depreciation 
shall  be  charged  in'' the  accounts  ol  railroads 
subject  to  the  act;  power  to  declare  that  the 
property  account  shall  not  be  padded  with 

Buttfield  V.  Stranahan,  192  V.  8.  470, 406, 
497,  48  L.  ed.  626,  635,  536,  24  Sup.  Ct. 
Rep.  340. 

It  has  been  repeatedly  held  by  this  court 
that,  even  as  to  orders  entered  by  the  Com- 
mission when  acting  as  a  quasi  judicial  body, 
it  ia  a  question  of  power,  and  not  of  ex- 
pediency; that  if  the  CommiBsion  had  power 
to  make  the  order,  and  it  acted  within  the 
statute,  and  not  arbitrarily  or  in  bad  faith, 
the  courts  will  not  review  the  Commission's 
conclusions  of  fact,  or  substitute  the  judg- 
ment of  the  court  for  the  judgment  of  the 
ConunisBion.  If  this  be  true  of  quasi  judicial 
orders,  it  must  be  pre-eminently  true  of  or- 
ders to  effectuate  a  law  of  Congress.  This 
has  been  uniformly  held  in  reference  to 
general  orders  made  in  pursuance  ot  an  act 
of  Congrcaa,  from  the  decision  in  Marshall 
Field  ft  Co.  T.  Clark,  143  U.  S.  649,  36  L. 
ed.  294,  12  Sup.  Ct.  Bep.  496,  to  that  of  the 
Goodrich  Transit  Co.'s  Case,  224  U.  S.  104, 
66  L.  ed.  720,  32  Sup.  Ct.  Rep.  436.  To 
determine  otherwise,  and  in  favor  of  the 
contentions  of-  the  appellant,  would  tre  to 
overthrow  this  whole  line  of  decisions. 

Assistant  Attorney  General  Denlson  ar- 
gued the  cause,  and,  with  Mr.  Thurlow  iU 
Gordon,  filed  a  brief  for  the  United  States: 

Interstate  Commerce  Commission  v.  Good- 
rich franait  Co.  224  U.  S.  194,  56  L.  «i. 
720,  32  Sup.  Ct.  Rep.  436,  settled  the  right  of 
Congress  to  grsnt  to  the  Commission  this 
power  to  prescribe  accounts,  and  therefore 
the  only  question  here  is  whether  the  grant 
has  been  exceeded. 

In  dealing  with  such  a  question  it  is  im- 
portant to  keep  in  mind  that  the  function 
of  tha  Commlsaion  in  this  class  of  matters 
ii  not  even  qusai  Judicial,  but  exclusively 
administrative,  and  so  open  to  no  review  in 
any  matter  of  opinion. 

Interstate  Commerce  Commission  t.  Illi- 
nois C.  B.  Go.  216  U.  S.  452,  470,  64  L.  ed. 
280,  287,  30  Sup.  Ct.  Bep.  155;  Buttfield  r. 
Stranahan.  192  U.  S.  470,  48  L.  ed.  626,  24 
Sup.  Ct.  Rep.  349 ;  United  SUtes  v.  Grimaud, 
220  U.  S.  616-617,  66  L.  ed.  567.  66B,  31 
Sap.  Ct.   B^  480)   Interstate   C(»imerc« 
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CommlSBiou  v.  Union  P.  R.  Co.  222  U.  8.  S41, 
M7,  Se  L.  ed.  308,  311,  32  Sup.  Ct.  Rep. 
108. 

In  requiring  that  abandoned  property 
(OTer  and  above  salvage)  should  not  be  con- 
tinued as  an  aaaet,  the  Commiuion  doM  not 
set  arbitrarily  or  injurioasly. 

Interstate  Commerce  Commission  t.  Qood- 
rieb  Transit  Co.  224  U.  S.  194,  56  L.  ed. 
729,  32  Sup.  Ct.  Hep.  430;  Knoi*llle  v. 
Enoiville  WaUr  Co.  212  U.  S.  1,  S3  L.  ed. 
371,  29  Sup.  Ct.  Bep.  148;  Minnesota  Bate 
Cases  (Simpson  v,  bbepard)  230  U.  S.  352, 
67  L.  ed.  1511,  33  Sup.  Ct.  Rep.  720, 

Nor  did  the  Commission  act  arbitrarily 
and  injuriously  in  requiring  that  property 
abandoned  in  connection  with  improvements 
■hould  be  charged  off  through  operating  ex- 
pense instead  of  through  turplus. 

(a)  The  policy  of  tbe  Commission  is  to 
allow  an  indulgence  to  tbe  railroads  by  per- 
mitting them  to  maintain  a  basia  for  higher 
rates  until  the  abandoned  property  has  been 
paid  for. 

(b)  Obsolescence  is  depreciation,  and  a 
proper  and  authoritatively  recognized  part 
of  tbe  definition  of  "operating  expense." 

Cumberland  Teleph.  ft  Teleg.  Co.  t.  Louis- 
Tille,  187  Fed.  637;  EasUm  Case,  Ra  Ad- 
vances in  Rates,  20  Inters.  Com.  Rep.  243; 
Interatate  Commerce  CommisBion  t.  Good- 
rich Transit  Co.  224  U.  8.  212,  66  L.  ed. 
736,  32  Sup.  Ct.  Bep.  436;  Mont^mery,  Au- 
diting, Theory  ft  Practice,  1912  ed.  p.  319; 
People  ex  rel.  Brooklyn  Heighta  R.  Co.  v. 
Tax  Comrs.  OS  Misc.  640,  127  N.  Y.  Supp. 
825;  People  ex  rel.  Queens  County  Water 
Co.  V.  Woodbury,  87  Misc.  490,  123  N.  Y. 
Supp.  COS;  San  Joaquin  ft  K.  R.  Canal  ft 
Jrrig.  Co.  v.  Stanislaus  County,  191  Fed. 
875;  Whitten,  Valuation  of  Public  Service 
Corp.  §1  460,  451-454,  4GB,  4S1,  4B7. 

(e)  Even  if  dividends  should  be  lost,  ow- 
ing t«  the  abandonment  of  property,  such 
loos  is  no  reason  for  invalidating  this  order. 

Louiavllle  ft  N.  R.  Co.  t.  Hottley,  219 
V.  B.  467,  65  L.  ed.  297,  34  LJLA.IN,5.] 
671,  31  Sup.  Ct.  Rep.  265. 

(d)  But  there  is  no  reason  to  assume  that 
the  Commission  will  refuse  to  spread  the 
charge  eo  a*  to  avoid  aucb  •  result. 

Ur.  Justice  Fltney,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  contention  of  appellant  in  the  com- 
merce court  and  in  tbis  court  is,  that  the 
regulations  of  the  Interstate  Commerce 
Commission  relative  to  the  method  of  keep- 
ing the  accounts  of  common  carriers,  eo  far 
as  they  are  here  questioned,  >Te  unreason- 
able, beyond  the  power  or  authority  of 
either  Congress  or  the  Commission,  and 
violative   of   the   Fifth    Artielo   of   Amend- 

t«a 


menta  to  the  Constitution  of  the  UnitcA 
Statee,  as  being  a  deprivation  of  proper^ 
witbout  due  process  of  law.  It  in  elaimed 
that  tbe  effect  of  enforcing  tbe  regolatioas 
under  the  eircumstancea  of  the  ease  ia  ti> 
reduce  the  amount  of  net  earnings  ^pUeabls 
to  dividends,  and  thereby  cause  an  irrep- 
arable loss  to  the  [438]  preferred  stockboU- 
ers,  whose  dividends  are  noncumulative,  asd 
payable  only  out  of  the  income  of  the  cur- 
rent year;  that  the  property  aecounta  ba- 
fome  inaccurate,  because  while  appellant 
has  actually  expended  something  more'  than 
9600,000  in  the  improTonent  of  its  pn^- 
erty,  and  its  bonded  indebtedneaa  has  bees 
in  fact  increased  by  the  like  amount,  the 
accounts  will  declare  that  for  this  expendi- 
ture the  company  has  obtained  a  net  accre- 
tion to  its  property  of  only  a  little  over 
(200,000  ((029,399.74  lees  $380,484,  or 
$234,747.74];  that  tbe  Operating  Bxpenw 
Accounts  will  be  improperly  swollen  by  the 
inclusion  therein  of  the  sum  of  $388,484,  to 
the  deception  of  the  atoekholders  and  tbe 
investing  public,  and  tbe  impairment  of  tbe 
Bnancial  credit  of  the  company;  and  that 
under  the  requirements  of  the  Commiasiesi 
tbis  sum  of  1380,484  cannot  be  charged  to 
and  finally  takeu  out  of  tbe  proceeds  of  the 
bonds,  but  must  be  charged  to  operating 
expoises,  and  thus  taken  from  operating 
revenue,  because  of  wbich  (as  is  claimed) 
tbis  amount,  wbich  has  already  been  ptM 
out  of  the  proceeds  of  bonds,  must  ultimate- 
ly be  reetored  in  cash  to  the  bond  account 
and  returned  to  the  truatee  or  otherwise  «0- 
counted  for  to  tbe  ^bondholders.  As  to  the 
Bhreveport  shop  and  terminal  plant  that 
are  to  be  abandoned,  it  is  contended  that 
it  is  unreasonable  to  require  tbe  coat  tS 
abandonment  to  be  charged  to  operating 
expenses,  and  that  this  is  a  proper  eharga 
against  the  accumulated  surplus,  as  repre- 
sented in  t)ie  Profit  and  Loss  Account. 

The  authority  of  the  Commission  rests 
upon  3  20  of  the  "act  to  regulate  ccnn* 
merce"  (24  SUt.  at  L.  379,  chap.  104,  V.  B. 
Comp.  Stat.  1001,  p.  3154),  as  amended  bf 
the  Hepburn  act  of  June  29,  1906  (34  StnL 
at  L.  584,  chap.  3691,  U.  S.  Camp.  Stat. 
Supp.  1911,  p.  1288). t  The  constitutional 
[439]  validity  of  this  legislation  i 
tained  in  Interatate  Commerce  C 

fSee.  20.  That  the  Commission  ia  hkr*- 
by  authoriied  to  require  annual  reports 
from  all  common  carriers  subject  to  the 
provisions  of  this  act,  and  from  the  ovmen 
of  all  railroads  engaged  in  interstate  com- 
merce ea  defined  in  this  act,  to  prescribe 
the  manner  in  which  aucb  reporta  shall  be 
made,  and  to  require  from  such  earrien 
apeciltc  answers  to  all  questions  upon  wiUk 
tbe  Commission  may  need  fnlormatioa. 
Sncb  annual  reports  shall  show  ia  detnil 
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r.  Oeodrleh  Trsuit  Co.  22<  D.  8.  104,  211, 
lit,  H  L  ad.  TXB,  786,  7ST,  S8  Sup.  Ct 
Rtp.Ufl. 

Hw  lathoritj  eoalerred  by  Congreu  np- 
oa  tie  eammeTG«  eourt  (ut  of  June  18, 
]S10,  »  But  at  L.  SS9,  ehAp.  3QS)  [440] 
Judiejkl  Code,  |  207  [36  BUL  At  L.  1148, 
tlup.  131,  U.  8.  Comp.  StU.  Svpp.  1911,  p. 
Ut]}  with  mpect  to  anjoinlug  or  Ktting 
itida  the  orden  of  the  CommiMion,  like  the 
uthori^  prerionalj  exercised  by  tiie  Federal 
nienit  eourta,  was  eoD&ned  to  determiniiig 
■brtber  there  bad  been  Tiolationi  at  the 
Ctutitution,  or  of  the  power  conferred  by 
■UtDt^  OT  an  exercise  ol  power  lo  arbi- 
tuij  aa  Tirtuallj  t«  tranieend  the  anthor- 
i^  CMiferred.  loteraUte  Conunerce  Com- 
■inieD  Y.  IlUnoii  C.  R.  Co.  21fi  U.  B.  4S2, 
410,  H  L.  ed.  Z8D,  2B7,  30  Sup.  Ct  Rep. 
US;.  Interetate  Commerce  ConmuBiioD  v. 
Ciicn  P.  B.  Co.  222  U.  S.  641,  S47,  S6 
L  ed.  30S,  311,  32  Sup.  Ct.  Rep.  108; 
Proctor  A  Q.  Co.  T.  United  States,  22G  U. 
S.  2ffi,  207,  66  L.  ed.  1001,  1006,  32  Sup. 
Ct  Rep.  671;  Interetate  Commerce  Con- 
KiMion  T.  Baltimore  A  O.  R.  Co.  225  U.  8. 
KB,  340,  96  L.  ed.  1107,  111],  32  Sup.  Ct 
Btp.742. 

it  to  ttte  intent  and  meaning  of  g  20,  it 
ii  first  insisted  that  the  power  conferred 
Bpoa  the  Commission  to  prescribe  the  forma 
d  accaunts,  records,  and  memoranda  to  l>e 
kept  bj  the  carriers,  recognites  a  distinc- 
tin  between  the  form  and  the  Bubstonco; 
ud  that  while  the  Commiasicm,  in  order  to 
(tlain  full  and  accurate  information  con- 
nniing  the  affairs  of  each  corporation, 
■nst  have  power  to  reqoire  any  reports, 
•cbednles,  and  accounts  ncceasar;  to  show 
tbetme  flnaneial  condition  of  each  carrier; 


yet  that  the  grant  must  by  fair  iBterprfr- 
tation,  and  iq  order  not  to  vnoont  ta  a* 
unconstitutional  delegation  of  legialatira 
power,  stop  short  of  the  point  where  the 
regulation  in  its  essence  goes  not  to  the 
form,  but  to  the  substance,  and  involvM 
interference  with  the  internal  affairs  of 
the  corporation.  We  do  not,  however,  think 
that  any  such  distinction  between  the  form 
and  the  substance  Is  admissible  with  re- 
spect to  the  declared  object  of  standardizing 
railroad  accounts  and  obtaining  therefrom 
full  and  accurate  information  concerning 
the  affair*  of  the  respective  corporations. 
The  very  object  of  a  system  of  accounts  is 
to  display  the  pertinent  financial  operations 
of  the  company,  and  throw  light  upon  Ita 
present  condition.  If  they  are  to  truly  do 
this,  the  form  must  correspond  with  the 
substance.  In  order  that  accounts  may  be 
standardized,  [441]  it  is  necessary  that  the 
accounts  of  the  several  carriers  shall  be  ar- 
ranged under  like  headings  or  titles;  and 
it  is  obviously  essential  that  charges  and 
credits  shall  be  allocated  under  the  proper 
headings, — the  same  with  one  carrier  as 
with  another.  Unless  "Additions  and  Bet- 
terments," on  the  one  hand,  and  "Operst- 
lug  Expenses,"  on  the  other,  are  to  indi- 
cate the  same  class  of  entries  upon  the 
books  of  one  carrier  that  they  indicate  up- 
on the  books  of  other  carriers,  there  is  no 
posaibility  of  ftandardixation.  So  far  aa 
such  uniformity  requirements  control  or 
tend  to  ooatrol  the  eondact  of  the  carrier 
in  its  capacity  aa  a  public  servant  engaged 
in  interstate  commerce,  they  are  within  tbe 
authority  constitutionally  conferred  by  Con- 
gresa  upon  the  Commission.  There  is  no 
direct  interference  with  tbe  internal  affairs 


tke  amount  of  capital  stock  issued,  the 
mounts  paid  therefor,  and  the  manner  of 
p^ment  for  the  eame;  the  dividends  paid, 
Um  eurplns  fund,  if  any,  and  tbe  number 
of  stockholders;  the  funded  and  floating 
Wrt*  and  the  interest  paid  thereon;  the 
eeat  and  v^ue  of  the  carrier's  property, 
franehiaea,  and  equipments;  .  .  .  the 
snonnta  expended  for  improvements  each 
par,  bow  expended,  and  the  character  of 
nth  tuprorements;  the  earnings  and  re- 
ecjpta  from  each  branch  of  business  and 
(rcH  all  sources;  tlie  operating  and  other 
ii[i|iiiiw.  the  balaneea  of  profit  and  loss; 
aad  a  eomplete  exhibit  of  the  financial 
Mvationa  of  the  carrier  each  year,  in- 
ooding  an  ranual  balance  sheet.    Such  re- 

rta  shall  also  contain  such  information 
relation  to  rate*  or  regulations  concem- 
Isg  fana  or  freights,  or  agreements,  arrange- 
■asta,  or  «ontracts  affecting  the  same  as 
tt>  Oonmiaakm  may  require;  and  the  Com- 
■issliiii  may,  in  its  discretion,  for  the  pur- 
pess  at  cnaoling  it  the  better  to  carry  out 
the  Burpoaea  of  this  act,  prescribe  a  period 
sf  tuM  within  which  all  common  carriers 
f  ■  L.  ed. 


subject  to  the  provisions  of  this  act  shall 
have,  aa  near  as  may  be,  a  uniform  sys- 
tem o(  accounts,  sind  the  manner  in  whieh 
such  accounts  shall  be  kept 


access  to  all  accounts,  reoords,  and  mem- 
oranda kept  by  carriers  subject  to  this  act, 
and  It  shall  be  unlawful  for  such  carriers 
to  keep  any  other  accounts,  records,  or 
memoranda  than  thoae  prescribed  or  ap- 
proved by  the  Commiwion,  and  It  may  em* 
K~  vf  special  agenia  or  examiners,  who  sbaU 
ve  authority  under  tbe  order  of  the  Com- 
mission to  inspect  and  ezsnine  any  and 
all  accaunts,  records,  and  memoranda 
kept  by  such  carriers.  This  provision  shall 
of  carriers  and  operating 
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of  tiia  corpOTctloiii  tad  if  any  aueh  inter' 
ference  indirectlj  rMults,'  it  ia  onlj  luch 
«a  is  incideatal  to  the  lawful  control  of  the 
earlier  b;  the  Fedenil  kutbority,  and  to 
tliia  the  right*  ol  etockbolder*  and  bond- 
lioldera  alike  are  nemasarily  subject. 

It  i*  aaid,  however,  that  the  meaning  ol 
the  term  "operating  ezpenseB"  was  well  de- 
Bned  at  the  time  of  tbe  paaaage  of  the  act 
«f  1887,  and  that  during  the  period  inter- 
vening brtween  the  beginning  of  tbe  woric 
«(  the  CommiMion  thereunder  and  the  paa- 
aage  of  the  Hepburn  act  in  1906,  tlie  term 
bad  never  been  conatrued  to  include  an; 
charge  for  property  atiandoned  in  the 
courM  of  inprovementa ;  and  that  this 
acttled  cooetruction,  upon  familiar  princi- 
ples, inuat  be  deemed  to  bava  entered  into 
the  purpoM  of  Congreaa  when  it  re-enacted 
the  language  of  g  20  in  the  latter  year, 
and  added  to  it  authority  to  the  Commis- 
•ion  to  preacribe  in  its  discretion  tbe  forms 
of  accounts  and  a  prohibition  against  keep- 
ing any  others  than  those  prescribed  or 
approved  bj  the  Commission.  '^But  it  ^ill  be 
observed  that  |  20,  aa  originallj  enacted, 
authorised  the  Commiasion  "in  its  discre- 
tion, for  tbe  purpose  of  enabling  it  the 
better  to  carry  out  the  purposes  of  this  act, 
[44t]  [to]  prescribe  ...  a  period  of 
time  within  which  all  common  carriers  sub- 
ject to  the  provisions  of  thia  act  shall  have, 
as  near  as  may  be,  a  uniform  system  of  ac- 
counts, and  tbe  manner  in  wliicb  such  ac- 
counts sliall  be  kept."  Congross,  when  it 
enacted  the  Hepburn  act  in  190G,  must  liave 
known  that  tbe  Commission  had  not  aa  yet 
found  occaaion  to  enforce  tliia  provision; 
and  at  the  same  time  ma;  be  deemed  to 
have  eoDtcraplated  that  the  authority  then 
for  the  first  time  conferred  upon  the  Com- 
miasion  to  determine  and  prescribe  the 
maximum  rates  to  be  charged  by  the  car- 
riere  for  the  servicea  to  be  performed  by 
them  furnished  a  new  and  more  cogent  rea- 
son for  estahlisbing  a  uniform  system  of 
accounts. 

The  contention  that  the  term  "operating 
expenses"  had  a  well-understood  and  defined 
meaning,  either  recognised  at  tbe  time  of 
the  paaaage  of  the  act  of  18S7,  or  esUb- 
lished  by  the  eonstant  practice  of  the  Com- 
mlaaion  from  that  time  until  the  Hepburn 
act,  BO  that  tbe  use  of  the  term  in  the 
latter  act  amounted  to  an  express  limita- 
tion upon  the  grant  of  power  to  prescribe 
the  forms  of  the  accounts,  la  not  well  found- 
ed. Congreaa,  in  authorlcing  the  CcmimiB- 
.  afon  to  prescribe  a  onlform  lystem  of  ac- 
counta,  recognised  that  accounting  systems 
were  not  then  uniform ;  and  in  reiterating 
this  authorisation  in  1906,  and  adding  a 
prohibition  against  the  keeping  of  other  ac- 
rounta  than  thoM  preseribed,  manifested  a 
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purpose  to  standardiae  and  render  onifora 
the  accounts  of  tbe  different  carrier*  with 
respect  to  mattera  that  entered  into  prup- 
erty  and  tbe  Improvementa  thereof,  on  the 
one  hand,  and  the  current  operations  of  th* 
company,  on  tiie  other.  By  the  very  terms 
of  I  iO,  Congreaa  at  leaat  outlined  the 
daasification  of  ths  carriers'  aecounta,  for 
it  required  the  annual  reports  to  abow  "Um 
amount  of  capital  stock  issued,  the 
amounta  paid  therefor,  and  the  manner  of 
payment  for  tha  same  ...  the  surplua 
fund,  if  any,  .  .  .  the'  funded  and 
floating  [443]  debts,  ...  the  cost  and 
value  of  the  carrier's  property,  franchiaea, 
and  equipments;  .  .  .  the  amounts  ex* 
pendcd  for  improvementa  each  year,  how  ex- 
pended, and  the  character  of  aueb  improvs- 
ments>  the  earnings  and  receipta  Irmn  each 
branch  of  business  and  from  all  sourcea; 
the  operating  and  other  eipenses;  the  bal- 
ances of  profit  and  loss;  and  a  complete 
eichibit  of  the  financial  operations  <rf  the 
carrier  each  year,  including  an  annual  bal- 
ance sheet."  By  the  same  section  the  Com- 
mission was  autlioriied  to  require  these  an- 
nual reports  from  all  carriers  subject  to 
tile  act,  and  to  preacrilie  the  manner  in 
wliich  the  rcporta  should  be  made,  and  for 
this  and  other  purpose*  to  require  carriers 
to  have  "as  near  as  msy  be,  a  uniform  sys- 
tem of  accounts,  and  [to  prescribe]  the 
manner  in  which  such  accounts  shall  be 
kept." 

Plainly,  the  lawmaking  body  recognittil 
the  essential  distinctions  between  proper^ 
accounts  and  operating  accounts,  tratween 
capital  and  earningsi  it  recognised  that  the 
practice  of  difiPerent  carriers  varied  in  re- 
spect to  these  matters;  and  that  no  system 
of  supervision  and  rq^lation  would  ba 
complete  without  requiring  the  accounts  of 
all  the  carriers  to  speak  a  common  lan- 
guage. 

There  Is  here  no  unconstitutional  delo- 
g&tion  of  legislative  power*.  The  reason- 
ing adopted  in  Interstate  Commerce  Com- 
mission V.  Goodrich  Transit  Co.  2E4  U.  S. 
194,  210,  etc.,  &6  L.  ed.  720,  73S,  32  Sup. 
Ct.  Rep.  430,  is  controlling.  And  since,  aa 
just  shown,  uniformity  in  accounting  fa 
dependent  upon  the  adoption  and  enforce* 
ment  of  precise  elaasiflcation,  the  authority 
to  define  the  terms  of  tbe  elasaifleation 
follows.     It  amounts,  after  all, 


shall  proceed,  and  leaving  It  to  the  Com- 
mission to  apply  tboae  rule*  to  particular 
situations  and  circumstances  by  the  estab- 
lishment and  enforcement  of  administrativa 

It  is  contended  that  the  r^ulation*  of 
the  Commi*aion,  in  respect  to  the  mattera 
ISl  V.  s. 
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M«  tnd«  eaMldcntian,  arc  [444]  to  tin- 
nWMbb  mud  arbitrkry  u  to  cotutitutc 
at  4bi|M  tather  tluui  u  exerciw  of  the 
form  contorcd  hj  %  EO,  and  contequeot- 
^  a»t  tk^  onght  to  be  Kt  uide  by  jn- 
dieltl  Mtion.  Thii  is  not  on  the  ground 
tktt  tha,  CmnmiMioD  did  not  proceed  with 
4ai  delibaktion  uid  alter  proper  inqui- 
17.  Enpecting  this,  the  record  abunduitlj 
<bon  that  in  tiie  year  1900,  and  abortly 
aAcf  the  paiaage  of  the  Hepburn  act,  the 
CoaunUaion  undertook,  aud  for  uearlj 
tine  yeara  proaecuted,  a  moat  thorough 
iuTcatigation  into  the  current  practice  ot 
tte  principal  railroad  lines,  procuring 
nporta  and  recommeodationa  front  ex- 
pvta,  and  anbrnitting  tentative  plana  for 
the  elaaaiflcation  of  accounta  to  the  execu- 
tirea  of  the  railroad  Hon  and  to  a  eom- 
Biltea  of  accounta  created  by  the  Aaaocia- 
tioB  of  Araeriean  Railway  Accounting 
Offloera,  which  aaaociation  wat  made  up 
ol  membera  repreaenting  practically  every 
inportant    railroad    in    the    country. 

Tbe  preaent  attack  upon  the  clauiflca- 
tion  aa  adopted  ii,  and  muat  be,  rested 
U  bettooi  upon  the  contention  that  the 
legolationa  embodied  in  it  are  so  entirely 
tt  odda  nith  fUDdamental  principles  of  cor- 
net accounting  as  intrinsically  to  mani- 
fst  an  abuse  of  power. 

There  is  evidence  in  the  record  that 
nhatantially  the  same  method  of  distrib- 
nting  charges  for  so-called  "Additions  and 
Bettenncnts"  between  the  Property  Ac- 
CDuata  and  tbe  Operating  Accounts  is  and 
has  long  been  pursued  by  important  rail- 
road carriers,  and  has  received  the  sanc- 
tion of  at  least  one  recent  text -book 
■Titer, — ^Whitten,  Valuation  of  Public  Serv- 
ice Corporation*,  gg  450,  451,  450,  etc. 
Hevertheleas,  it  is  insisted  with  empha- 
sis  that  property  abandoned  aa  an  inci' 
dent  to  permanent  improvements  is  not 
aa  operating  expense,  and,  in  effect,  that 
BO  matter  what  practice  may  be  pursued 
by  railroad  accounting  officers,  it  cannot 
properly  be  treated  aa  lucb. 

We  are  thus  brought  back  to  the  funda- 
nental  distinctiop  between  (a)  the  prop- 
vtj  or  capital  accounts,  designed  [44S1  to 
rqiresent  the  investment  of  the  stockhold- 
ers, and  to  show  the  coat  of  the  property  aa 
sriginally  acquired,  with  aubaequrnt  ad- 
ditiona  and  improvements ;  these  assets 
being  balanced  by  the  liabilities,  includ- 
Iq  the  amount  of  the  capital  stock  and 
«(  bonded  and  other  indebtedness,  with  net 
praflta  or  aurplas,  whether  carried  under 
tbe  head  of  "profit. and  loss"  or  otherwise; 
sail  (b)  the  operating  accounts,  designed 
to  ahow,  on  the  one  side,  gross  reci^ipts  or 
(TOSS  earnings  for  the  year,  and  on  the 
atber  ride,  the  expenditures  involved  In 
t»  L.  ed.  to 


producing  tboae  grosa.  earnings  and  in 
maintaining  the  property,  the  balance  be- 
ing the  net  earnings. 

Since  the  regulation  of  the  railroad  car- 
rier by  the  public  authority,  and  especially 
the  fixing  of  the  rates  to  be  charged,  de- 
pend primarily  upon  two  fundamental 
considerations,  (a)  the  value  of  the  prop- 
er^ that  is  employed  in  the  public  service, 
and  (b)  the  current  cost  of  carrying  on 
that  serriee,  it  is  clear  that  the  main- 
tenance of  a  proper  line  of  distinction 
between  property  accounts  and  open^ting 
account*  ia  essential  to  the  execution  by 
the  Interstate  Commerce  Commission  of  the 
auperviaory  and  regulatory  powera  con- 
ferred upon  it  by  Congress. 

Appellant  contends,  inter  alia,  that  siikea 
the  original  locations  were  necessaiy  in 
the  development  of  Its  railroad  line,  and 
were  abandoned  only  as  an  incident  to  the 
improvement  and  development  of  the  prop- 
erty, the  cost  thereof,  being,  as  it  is  termed, 
a  part  of  tbe  "cost  of  progreaa,"  should 
remain  in  the  property  account,  aa  rep- 
resenting a  part  of  the  atoekboldcra'  pres- 
ent   investment. 

Support  for  this  contention  is  sought 
in  previous  decisions  of  this  court.  In 
Union  P.  R.  Co.  v.  United  States,  00  U.  S. 
402,  25  L.  ed.  2T4,  a  decision  that  turned 
upon  the  meaning  and  effect  of  an  act  of 
1802  for  aiding  the  construction  of  the 
railroad  (12  SUt.  at  L.  4S9,  chap.  120), 
it  was  said,  at  p.  420:  "As  a  general  prop- 
osition, net  earnings  are  the  excess  of  the 
gross  earnings  over  the  Expenditures  de- 
frayed [446]  in  producing  them,  aside  from, 
and  exclusive  of,  the  expenditure  of  capital 
laid  out  in  constructing  and  equipping  the 
works  themselves.  It  may  often  he  diffi- 
cult to  draw  a  precise  line  between  expend- 
itures for  construction,  and  the  ordinary 
expenses  incident  to  operating  and  main- 
taining the  road  and  works  of  a  raiboad 
company.  Theoretically,  tbe  expenses  charge- 
able to  earnings  include  the  general  ex- 
penses of  keeping  up  the  organization  of 
the  company,  and  all  expenses  incurred 
in  operating  the  works  and  keeping  them 
in  good  condition  and  repair;  whilst  ex- 
pense* chargeable  to  capital  include  tboso 
which  are  incurred  in  the  original  con- 
atruction  of  the  works,  and  in  the  sub- 
sequent enlargement  and  improvement  there- 
of." In  Illinois  C.  R.  Co.  v.  IncersUte 
Commerce  Commission,  2DS  U.  S.  441,  51 
L.  ed-  1128,  27  Sup.  Ct.  Rep.  700,  the 
Commission  had  held  (SOU  U.  S.  410,  10 
Inters.  Com.  Bep.  544)  that  while  repairs 
were  properly  chargeable  to  current  oper- 
ating expenses,  yet  expenditures  for  im- 
provements and  equipment  "should  not  b* 
taxed  a*  part  of  the  current  or  operating 
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experiK*  of  a  single  je*T,  but  (honld  be,  m> 
far  SB  practicable  and  ao  far  ai  rate*  exact- 
ed ttotn  the  public  are  eoncemed,  projected 
proportionately  over  the  future."  AJid  in 
this  court  it  nas  said  (p.  462) :  "It  would 
seem  as  if  expeoditurei  for  additions  to 
eonitructioi]  and  equipment,  as  expenditureii 
for  original  construction  and  equipment, 
sbould  be  reimbursed  by  all  of  the  traffic 
tbej  accommodate  during  the  period  of 
tbeir  duration,  and  that  improrements  that 
will  last  man]'  years  sbould  not  be  eharged 
wholly  against  the  revenue  of  a  single 
year."  And,  after  pointing  out  that  the 
COM  of  the  Union  Pacific  Railway  Company 
in  W  U.S.  had  to  do  not  with  rates  of 
transportation  or  the  lilce,  hut  with  the  con- 
struction of  the  words  "net  earnings"  in 
an  act  of  Congresa,  the  court,  in  pointing 
out  the  difference  between  the  position  of 
the  goTemment  in  that  case  and  the  posi- 
tion of  a  shipper  of  commodities  in  the 
case  tub  judiee,  said,  with  respect  to  the 
latter  (p.  463]  :  [447]  "Hie  ligbt  is  im- 
mediate. ,He  may  demand  a  service.  He 
must  pay  a  toll,  but  a  toll  measured  by  the 
reasonable  value  of  the  service.  The  ele- 
ments of  that  value  may  be  many  and  com- 
plex, not  always  determinable,  as  we  hive 
seen,  with  matiiematical  accuracy;  but.  we 
think,  it  is  clear,  that  instrumentalities 
which  are  to  be  used  for  years  should  not  be 
paid  for  by  the  revennes  of  a  day  or  yenr; 
and  this  is  the  principle  of  returns  upon 
capital  which  exists  in  durable  shape." 

The  expressions  quoted  were  properly  em- 
ployed with  relpect  to  the  questions  then 
presented  for  decision.  As  expressions  of 
the  general  principle,  we  see  no  occasion 
now  to  quality  them.  In  both  cases  it 
was  recogniied  that  in  so  complicated  a 
matter  as  the  construction,  maintenance, 
and  operation  of  a  railroad  line,  it  is  diffi- 
cult to  define  and  perhaps  more  difficult  to 
consistently  apply  a  precise  distinction  be- 
tween capital  and  expense  accounts;  and 
while  the  propriety  of  distributing  improve- 
ment costs  over  a  series  of  years  was  rec- 
ognized, the  impossibility  of  scientiSc  ac- 
curacy in  that  regard  was  acknowledged. 
The  question  now  is,  whether  the  regulations 
of  the  Commission  under  attack  do  violence 
to  these  genera]  principles, — rather,  it  is 
whether  those  regulations  are  so  clearly 
contrary  to  these  and  other  applicable  prin- 
ciples that  they  should  be  set  aside  as 
being  in  excess  of  the  powers  conferred  by' 
Congress  upon  the  Commission. 

We  are  unable  to  see  that  there  is  sub- 
stantial inconsistency  with  principle,  much 
less  gross  violation  thereof.  The  conten- 
tion of  the  appellant  that  property,  origi- 
nally acquired  because  necessary  in  the  con- 
struction of  the  roftd,  and  afterwards 
•0« 


abandoned  only  because  rendered  i 
aary  by  the  improvement  and  development 
of  the  property,  should  remain  in  the  prop- 
erty account  as  a  part  of  the  etockholdcn' 
investment,  will  be  found,  upon  anslyels, 
to  rest  upon  the  unwarrantable  assumption 
that  all  capital  expenditure!  result  in  per- 
manent accretion  to  tbe  [448]  proper^ 
of  the  company.  This  in  effect  ignores  de- 
preciation,— an  inevitable  fact  which  no  sys- 
tem of  accounts  can  properly  ignore.  A 
more  complete  depreciation  than  that  whub 
is  represented  by  a  part  of  tbe  original  plant 
that  through  destruction  or  obaolescence  ha* 
actually  perished  as  useful  property,  it 
would  be  difficult  to  imagine.  The  fact 
that  the  original  investment  was  necessary 
in  order  that  the  second  investment  might 
be  made  is  not  a  eonctusive  test.  Refer* 
ence  is  made  to  tbe  cost  of  tlie  scaffolding 
used  in  the  erection  of  a  house,  and  dis- 
carded when  tlic  house  is  completed;  and 
to  the  cost  of  the  paper  that  goes  to  tho 
waste-liasl^et,  rather  than  to  tlie  printer, 
in  tbe  preparation  of  a  literary  composi- 
tion; but  these  are  fanciful  analogies,  and 
do  not  assist  us  here,  where  tlie  r^al  ques- 
tion is  not  bow  shall  original  cost  be  ascer- 
tained, but,  how  shall  subsequent  depre- 
ciation in  value  be  reckoned  and  accounted 
forr 

In  Knoxville  v.  Knoxville  Water  Co.  21K 
U.  8.  1,  53  L.  ed.  371.  29  Sup.  Ct.  Rep.  Hi, 
this  court  had  to  do  with  a  similar  ele- 
ment of  depreciation,  and,  after  pointing  out 
that  such  a  plant  as  was  there  in  question 
begins  to  depreciate  in  value  from  the  mo- 
ment of  its  use,  and  that  before  coming  ta 
the  question  of  proHt  at  all,  the  company 
was  entitled  to  earn  a  sufficient  sum  an- 
nually to  provide  not  only  for  current  re- 
pairs, but  for  making  good  the  depreciation 
and  replacing  the  parts  of  the  property 
when  tliey  should  come  to  the  end  of  their 
life,  the  court  proceeded  to  say  (p.  14)  i 
"If,  however,  a  company  fails  to  perform 
this  plain  duty  and  to  exact  suffiHent  re- 
turns to  keep  the  investment  unimpaired, 
whether  this  is  the  result  of  unwarranted 
dividends  upon  overissue^  of  securities,  or 
of  omission  to  exact  proper  prices  for  tho 
output,  the  fault  is  its  own.  Wher.  there- 
fore, a  public  regulation  of  its  price*  cornea 
under  question,  the  trui-  value  of  the  prop* 
erty  then  employed  for  tbe  pUipose  of 
earning  a  return  cannot  be  enhanced  by 
a  consideration  of  the  errors  in  manage- 
ment which   have  been  committed   In  th» 

[449]  And  since  one  of  the  manifest  ob- 
jects of  Congress  in  authorizing  the  super- 
vision and  standardization  of  carriers'  ac- 
counts, as  is  done  in  g  20  of  the  interstate 
commeroe  act,  was  to  enable  the  Coram!  «■:  on* 
U.  8. 
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«n  Id  intcUigeiitlj  perform  their  dutiea  r«- 
ftctiag  tbe  rqpiUtion  at  cmrriers*  rate* 
lor  tlie  Mrricc*   perfonued,   uid   lince   it 


ow  of  tlM  •lementa  in  flzing  nicb  rates 
ii  tb*  propcrtj  then  in  use  (Smjth  *. 
Ihm,  109  U.  B.  406,  546,  4S  L.  M.  819, 
m  18  Sup.  Ct.  Rep.  418;  San  Diego  Land 
I  tan  Co.  ».  National  City,  17*  U.  S. 
m,  767,  43  L.  ed.  11G4,  1161,  19  Sup.  Ct. 
Rep.  804;  Ban  Diego  Land  ft  Town  Co.  t. 
Jtiper,  189  U.  S.  430.  442,  47  L.  ed.  893, 
BH,  SS  Sup.  Ct.  Hep.  S71;  Willcox  v.  Con- 
wiidated  Gu  Co.  212  U.  S.  19,  41,  63  L. 
il  18E,  396,  29  Sap.  Ct.  Rep.  19Z,  16  Ann. 
Cu.  1034;  Minnesota  Rate  Case*  (Simp- 
ton  *.<8hepard]  230  C.  S.  362,  434,  464, 
4Sa,  ST  L.  ed.  IGII,  1SS5,  1663,  1365,  33 
Enp.  Ct  Rep.  T£8),  it  is  obvioua  that,  ao 
(u  as  the  regulations  of  the  CommiBSion 
BOW  nnder  consideration  discard  thp  "cott 
ol  progreas"  theory,  they  need  no  further 
Tiodi  cation. 

It  is  insisted  that  II  the  appellant,  hav- 
ing upended  in  round  figures  <600.000,  le- 
rared  by  the  sale  ot  bonds  for  improro- 
iiMits,  tan  be  compelled  to  charge  {lUO.OOO 
ol  that  amount  to  the  operating  -expense 
ol  one  year,  or  to  distribute  it  among, the 
ap«mting  expenses  of  ■  series  of  years, 
■ud  if  it  be  forbidden  to  keep  any  other 
record  representing  the  transaction,  it  will 
lute  in  its  possession  no  kind  of  record 
from  which  it  can  report  accurately  either 
[be  roFt  of  its  property  or  the  cost  ol  im- 
PTDvenicnts  or  its  operating  expenses.  This, 
■e  think,  is  ■  misapprehension  of  the  effect 
of  the  r^iulations.  They  do  not  require 
appellant  to  falsify  its  books  or  to  changa 
in  any  way  the  evidential  character  of  the 
origrinal  entries.  The  source  of  the  money, 
■nd  the  disposition  made  of  it  as  expended, 
may  and  should  be  correctly  shown.  The 
relations  do  require  that  the  contempo- 
raneous abandonment  of  other  property  be 
likewise  shown,  and  the  replacement  cost, 
la*  salvage,  charged  to  the  appropriate  ac- 
raanti  under  operating  expense*.  This,  if 
otisemd,  of  course  results  [4S0]  in  enfor- 
cing a  prescribed  distinction  between  capital 
expense  and  operating  expense.  It  does  not 
nqnire  that  tlie  record  of  the  expenditure 
be  obliterated;  but  it  does  of  coarse  affect 
the  results  as  they  work  out  upon  the  bal- 
uee  sheet.  If  this  be  fairly  done,  there 
il  DO  transmutation  of  new  property  into 
operating  expenses,  but  only  an  insistence 
apon  the  requirement  that  new  property 
sdded  aball  not  alone  be  the  measure  of 
the  accretion  to  the  property  account,  and 
that  the  depletion  attributable  to  contem- 
poraneous abandonment  of  other  property 
shall  likewise  be  reflected  upon  the  books. 


Stress  is  laid  upon  the  tact  that  if  the 
grade  reductiona  in  question  had  been  made 
upon  the  line  of  the  original  rigbt  of  way, 
even  though  made  at  double  the  expense, 
the  cost  would  have  gone  Into  "additions 
and  betterments,"  and  would  have  stood 
a*  a  permanent  Increment  of  assets  in  the 
property  account;  while  with  respect  to 
similar  improvements  made  off  the  line  of 
the  original  right  of  way,  appellant  is  not 
permitted  to  carry  into  the  property  ac- 
count the  full  coat  of  the  improvement, 
but  must  first  deduct  therefrom  the  esti- 
mated replst^om^nt  cost  (les«  salvage)  of 
the  portions  of  track  do  longer  used,  charg- 
ing  thia   to   the   account   of   operating   ex- 

So  far  as  the  comparative  expense  of  tbt 
different  mode*  of  improvement  is  concerned, 
little  need  be  said.  Th«  accounting  reg- 
ulations do  not  seek  to  control  railroad 
companies  in  the  exercise  of  their  discre- 
tion respecting  what  shall  be  done  and 
bow  it  shall  be  done,  but  only  to  systema- 
tize their  accounts  with  respect  to  what- 
ever is  done.  It  is  to  be  presumed  tbat 
boards  ot  directors  will  select  that  method 
of  accomplishing  a  needed  grade  revision 
tbat  shall  be  preferable  from  the  engineer- 
ing standpoint  and  suited  to  the  finanetal 
condition  and  prospects  of  the  company; 
not  that  they  will  adopt  an  interior  or 
more  costly  method  of  improvement  be- 
cause of  the  accounting  requirements. 

[451]  The  distinction  drawn  between 
grade  improvements  "off  the  line"  and  those 
made  "on  the  line"  rests  upon  the  view  that 
the  discarding  of  sections  of  the  original  line 
of  road  is  a  loss  or  depreciation  that  in 
correct  accounting  should  be  taken  out  of 
the  property  account.  If  this  is  to  be  done, 
its  value  muet  be  charged,  directly  or  in- 
directly, as  an  expense  incident  to  the  opera- 
tion of  the  road.  Whether  it  should  be 
charged  against  the  accumulated  profits 
of  previous  years,  as  reflceted  in  the  ProHt 
and  Lobs  Account,  or  against  the  profits  ot 
present  and  future  years,  may  depend  up- 
on cir  cum  stances.  The  theory  upon  which 
the  ComniisBion  has  acted  in  formulating 
its  regulations  is  fairly  stated  in  its  brief 
herein  as  follows:  The  abandonment  of 
property  incident  to  grade  revision  is  "de- 
preciation," and  such  depreciation  is  of 
two  kinds, —  (1)  that  which  is  not  replaced 
in  kind,  and  (2)  that  which  is  replaced 
by  improved  materials,  track,  or  equipment. 
If  a  trunk  line  of  road  hss  a  branch  ex- 
tending into  a  territory  not  served  by  it* 
main  line,  and,  fluding  the  branch  unproHt- 
able.  abandons  it.  taking  up  the  track,  with- 
out constructing  any  substituto  to  serve 
the  same  territory,  the  abandoned  branch 
ceases  to  be  an  eamiiv  inatnuDcatality;  the 
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■tockbold«r«  eui  thereafter  derive  no  profit 
from  it;  it  hu  Mrred  its  purpote,  u)d 
only  past  operatioas  have  bcoeflted  from  it. 
So  far  as  the  profits  of  past  operations  have 
not  been  distributed  to  the  stocic holders, 
they  are  represented  in  the  FroQt  and  Losi 
Aocount,  and  therefore  auEh  an  abandon- 
ment or  depreciation  is  properly  chargeable 
to  that  account  unless  a  special  deprecia- 
tion account  has  been  estsbliabod  io  an- 
ticipation of  such  abandonments;  and  for 
Bueh  an  account,  provieioo  i*  made  in  the 
regulationa.  The  other  kind  of  depriHiiation 
is  the  result  of  changes  attributable  to 
the  inadequacy  of  tlie  existing  property  to 
meet  the  demands  of  the  future.  The  road 
or  the  struoturea  have  to  be  replacml  with 
stronger  or  more  efficient  instrumentalities. 
Abandonmenta  [452]  occasioned  by  changes 
of  this  character  are  therefore  chargeable 
to  future  earnings,  for  the  reason  that  the 
improved  condition  of  the  road  is  not  only 
designed  to  meet  the  demands  of  the  future, 
but  presumnbly  will  result  in  economies  of 
operation;  and  so  the  resulting  benelits 
will  be  reaped  by  those  who  hold  the  stock 
of  the  company  in  the  present  and  in  the 
future.  The  railroad  company  may,  if  it 
SMS  fit,  anticipate  general  depreciations, 
■nd  make  provision  for  them  by  establish- 
ing a  reserve  for  the  purpose;  but  if  no 
such  provision  has  been  mode,  the  aban- 
donment should  be  taken  care  of  hy  eharg' 
ing  them  to  present  or  future  operating 
expense.  In  ease,  however,  the  amount  is 
so  large  that  its  inclusion  in  a  carrier's 
operating  expenses  for  a  single  year  would 
unduly  burden  the  operating  espeTise  ac- 
count for  that  year,  the  carrier  may,  if 
so  authorized  by  the  Commission,  distrib- 
ute the  cost  throughout  a  series  of  years. 

A  statement  of  the  theory  is  sufficient 
to  show  that  the  regulation  is  not  arbi- 
trary in  the  sense  of  being  without  reason- 
able basis.  And  there  is  evidence  to  show 
that  the  Commisaioo  was  warranted  in 
adopting  it,  as  sustained  by  expert  opinion 
and  approved  by  experience. 

One  of  the  reasons  for  the  distinction 
■node  in  accounting  between  improrementa 
made  on,  and  those  made  off,  the  old  right 
of  way,  is  that  in  the  former  case  the  im- 
provements sbow  themselves  In  the  physic- 
al structures,  and  can  be  inventoried  and 
appraised  by  witnetaes;  the  deepening  of 
cuts  and  increasing  of  fills,  while  inrblving 
some  abandonments  {and  these  under  the 
regulations  are  to  be  taken  out  of  the 
erating  account),  yet  in  the  main  are 
ihle  upon  the  ground,  and  capable  of 
mensuration  and  appraisement.  To  the 
suggestion  that  cuts  filled  up  and  embank- 
mcata  reduced  would  not  be  thus  manifest. 
It   is  rofBcicnt  to  say  that  U  auch  eases 


occur  they  must  be  moat  artraordlM^. 
When  a  railroad  is  originally  eonatmetad, 
cuts  and  fills  are  made  to  overcame  Bktoiml 
[4B3]  inequalities  of  surface;  U  any  mdoB 
grades  are  permitted  to  remain,  it  ia  nsnal^ 
because,  for  reasons  of  economy,  euta  hav* 
been  made  less  deep  and  fills  lesti  high  tbrna 
other  wi»e  tbey  would  have  been  made. 
Therefore  grade  revisions  upon  the  lint  of 
the  original  right  of  way  are  normally  re- 
quired for  the  purpose  of  removing  sum- 
mits in  cuts  and  raising  sags  in  fills;  not 
vice  versa. 

It  is  said  that  the  effect  of  the  nga- 
lations,  if  complied  with.  Is  to  deprive  tlw 
preferred  stockholders  of  a  considerable  part 
of  the  noncumulative  divideoda  from  tha 
net  earnings  of  tbe  company,  to  which  tUey 
would  otherwise  be  entitled.  Tbe  preferred 
stockholders,  as  such,  are  not  before  the 
court,  and  this  is  not  a  proper  occasion  for 
determining  their  rights.  Supposing,  how- 
ever, that  the  enforcement  of  the  accounting 
system  does  require  them  to  forego  their  cur- 
rent dividends,  we  do  not  concede  that  this 
amounts  to  an  unlawful  taking  of  tb«r 
property.  Assuming  (as  of  course  we  oust) 
that  the  management  of  the  company  luu 
acted  prudently  in  making  these  extcnaive 
improvements  within  a  short  time,  instead 
of  distributing  them  throughout  a  series  of 
years,  and  without  providing  in  advance 
any  fund  applicable  to  them,  still  it  mnsi 
be  presumed  that  tlie  improvements  are 
neceiiaary  to  tbe  general  welfare  of  tlie  com- 
pany, and  will  result  in  its  increased  proa- 
perity,  and  therefore  make  better  tbe 
assurance  of  dividends  for  the  preferred 
stockholders  in  the  future. 

But,  aside  from  that,  the  interatate  com- 
merce act  deals  with  tbe  carrier  in  its  ca- 
pacity as  a  servant  of  the  public,  and  aa  a 
distinct  entity,  amenable  to  the  legitimate 
regulation  of  Congress  and  the  C-ommis- 
sion.  If  in  this  aspect  tbe  carrier  is  not 
unwarrantably  injured  or  deprived  of  its 
property  by  the  exercise  of  the  regulatory 
poners,  the  operation  of  such  legulationa 
cannot  he  restrained  on  the  ground  of  agree- 
ments made  by  the  stockholders  smongiit 
themselves  for  apportioning  profits  to  one 
or  the  [4S4]  other  class  of  stockholders. 
To  admit  this  might  materially  hamper  the 
Federal  control  over  interstate  carriers,  and 
evidently  would  tend  to  render  impractieabia 
the  standardization  of  methods  of  account- 
ing. 

Much  stress  Is  laid  upon  the  situation 
that  results  from  the  circumstance  that  (a* 
is  claimed)  these  regulations  were  promul- 
gated after  appellant  had  mortgaiM  Ita 
property  and  iasued  bonds  for  financing  the 
improvements  in  question.  It  is  not  con* 
tended    that   the    rqpilatiou    impair    tlw 
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ri^U  of  eitlier  puty  under  the  mortgage. 
Iki  eoBtoBtioB    u   thftt   the   compKOj   luul 
tht  Tight  to  finance  the  full  coat  ol  the  im- 
poTHDoita  out  of  th«  proceed!  of  ft  bend 
jMD^  and  that  the  rq^latioiu  amount  in 
rfnt  to  u,  T«to  upon  the  action  of  the  di- 
mton  in  tllii  rapcct.   Supposing  thii  to  be 
tni^  we  are  nnabls  to  perceive  tbat  tbe 
ipptllut  ia  thereby  relieved  from  compli- 
iMe  with  the  regulations.     Whatever  waa 
dnw  aboDt   authorizing   the   improvements 
ud  financing  the  coat  from  tbe  bond  isBue 
WM  done  aubject  to  being  displaced  bjr  the 
acrcite  of  the  powers  conferred  upon   the 
Intfratate    Commerce   Commiuion    bj   the 
wt  of  le06.     The  regulationa  do  not  affect 
tfac  adminiatration  of  the  borrowed  money. 
It  WM  borrowed  inter  alia  specificall;  for 
use  in  ''reducing  grades  to  i  of  1  per  cent 
m  three  full  operating  diviaiona.  aggregat- 
tRg  41  per  cent  of  the  total  length  of  the 
liae."     ADd    by    the    mortgage     appellant 
Mvenanted  to  use  the  bonds  and   the  pro- 
ceeds thereof   in   calling  in  and   redeeming 
aa  outstanding  loan,  "and  for  the  general 
improvement   of    its   property."     In   short, 
•o  far  as  appeara,  there  is  nothiqg  in  the 
Mgulationa  to  prevent  the  appellant  from 
deroting  the  money  strictly  to  the  purposes 
for  which   it  was  borrowed,  although  they 
do  prfvent  the  keeping  of  the  accounta   in 
Bttch  manner  as  to  maice  it  appear  that  the 
book  value  of  the  company's  asBcts  is  en- 
hanced to  the  fnll  extent  of  the  moneys  dia- 
baraed  in  the  improveniente. 

[45B]  When  it  is  said  that  the  amount  of 
$3H,4S4,  which,  under  the  requirements  of 
the  Commission,  must  be  charged  to  operat- 
ing expenses,  must  for  that  reason  be  ulti- 
inately  reatored  in  cash  to  the  bond  acenunt 
mad  returned  to  the  trustee,  or  otherwise  nc- 
eoonted  for  to  the  bondholders,  this  does  not 
mean  that  any  obligation  of  that  kind  ia 
tmpoaed  upon  appellant  by  the  classiflra- 
tios.  We  are  not  referred  to  anything  in 
tbe  claasiflcation,  in  the  provisions  of  the 
mortgage,  or  in  the  law,  that  impoves  any 
■oeh  dn^.  What  Is  meant  (aa  we  prp- 
•ttme).  Is  that  if  the  operating  expeneea  are 
iaereaaed  and  the  operating  revenue  de- 
eraasod  by  tbe  amount  mentioned,  in  ac- 
cordance with  the  regulations,  and  tbe  pay- 
ment of  dividends  should  nevertheli-ss  con- 
tinue, the  books  would  make  it  appear  that 
the  dlirldenda  were  paid  not  from  earnings, 
bat  from  the  proceeds  of  the  bonds.  In 
otker  words,  the  regulationa  of  tlie  Com- 
mtaiion  prevent  the  proceeds  of  the  bond 
tiKBe  from  h«ing  used,  in  whole  or  in  part, 
to  malntafn  dividend  psyroenta  KitAnut  that 
fmet^fptaring  upon  (A«  aecovKti;  and  since 
ft  Ib' JDiprobable  that  appellant  would  be 
willing  to  have  tbe  accounts  bear  such  an  i 
interpretation,  it  is  probable  that  tbe  pro- ' 
SI  Ii.  e«. 


eeeda  of  the  bontb  will  not  be  employed  for 
dividend  purposes,  and  unless  required  for 
further  improvements,  may  as  well  be  re- 
turned to  tbe  trustee  lor  the  bondholders. 
Since  one  of  the  very  purposes  of  establiab- 
ing  the  accounting  system  ia  to  deter  the 
payment  of  dividends  out  of  capital,  the 
criticiam,  upon  analysis,  bears  its  own  refu- 

The  same  may  be  said  of  the  argument 
that  enforcement  of  the  regulationa  will  im- 
pair the  credit  of  appellant  by  diminiahing 
apparent  earnings,  preventing  continuance  of 
dividends  upon  preferred  stock,  and  keep- 
ing down  the  aggregate  value  of  "aaseta" 
upon  the  property  accounta.  Presumably  the 
regulations  have  a  tendency  to  place  the  ac- 
counting system  upon  a  sound  haaia  m 
tbesu  respects;  and  to  accomplisli  this  was 
one  of  the  legitimate  [4S81  objects  at  which 
Congress  aimed  is  the  enactment  of  |  :!0  of 
the  interatate  commerce  act- 
It  is  further  inaiated  that  even  the  theory 
upon  which  the  accounting  regulations  rest 
doea  not,  wlien  analyzed,  justify  a  charge 
of  abandoned  property  to  operating  ex- 
penses, but  at  moat  a  charge  to  proHt  and 
loss.  The  suggestion  apparently  has  force; 
but,  upon  consideration,  we  are  unable  to 
see  that  it  furniahes  ground  for  judicial  in- 
terference with  the  course  puraued  by  tlus 
Commission.  Except  for  the  contention 
(already  disposed  of)  that  the  value  of  the 
abandoned  parcels  should  be  permanently 
carried  in  the  property  account  aa  part  of 
the  cost  of  progress,  it  is  and  must  be  con- 
ceded that  sooner  or  later  it  must  be 
charged  against  the  operating  revenue, 
either  past  or  future,  it  the  integrity  of  the 
property  accounts  is  to  be  maintained:  and 
it  becomea  a  question  of  policy  whether  it 
should  be  charged  in  aolido  to  profit  and 
loss  (an  account  presumptively  represent- 
ative of  past  accumulations)  or  to  the  oper- 
ating accounts  of  the  present  and  future. 
If  abandoned  property  is  not  charged  off  in 
one  way  or  the  other  it  remaina  an  a  per- 
manent inflation  of  the  property  accounts, 
and  tends  to  produce,  directly  or  indirectly, 
a  declaration  of  dividends  out  of  capital. 
If  it  be  charged  off  to  the  surplita  account, 
it  tenda  to  prevent  the  declaration  of  divi- 
dends based  upon  a  supposed  accumulation 
of  past  earnings.  If  charged  to  operating 
eipenaea  of  the  current  and  future  years, 
it  has  a  tendency  to  prevent  the  declaration 
of  dividenda  from  current  earnings  until 
the  amount  of  the  depreciation  ahall  have 
been  made  up  out  of  the  earnings. 

But,  did  we  agree  with  appellant  that  the 
abandonments  ought  to  be  charged  to  sur- 
plus or  to  profit  snd  loss,  rather  than  to 
operating  expenses,  we  still  should  not 
deem  this  a  pufficient  ground  to  declare  that 
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the  Commiiaioa  had  mbiued  ita  power.     Bo    benrflt  of   otber   railroada,  contrvrr   to  U. 

long  u  it  Kcta  fairly  And  reasooabl;  with-    S.  Const.,  14th  Amend.,  forbidding  the  tak- 

in  tbB  gnnt  of  power  conrtitutionally  con-    [ng  ^  pr^rty  without  due  proc«.  of  Uw. 

f.rr«l  [4671  by  CongrtM.  it<  orders  are  not    *>?  "  ".^"  "/.  *"'  ,•*•*"  "l^'^i-T'^i" 

X    1  ji  -  1        -t_  •>(»>  in  »<1  of  the  enforcement  of  Hieh.  Acta 

op«  to  judicial  renew.  j9(„    ,^j    jj„     300    ^   .mended   by   Pub. 

Wh«t   haa   been   taid   respecting   the   en-    ^^a   1911.   act   No.   139,   under   whicli   tlui 

forced  diapoaltion  of  the  chargea  for  prop-    oompMiy  may  be  compelled  to  reeeive  and 

erty  abandoned  in  grade  revision  applies  as    transport   at   reasonable   rates  loaded   cars 

well    to   the   abandonment    of    the   present    Iwtween  junction  pointa  with  other  carriers 

within  such  corporate  limits  and  Its  own 

team  tracks,  and  between  such  team  track* 

and  industrial  sidings  on  its  own  line. 

[For  other  cues,  see  Cooatltotlonal  Law,  4BS- 

406.  in  Dlsest   Sup.  Ct.  1908.) 

GRAND   TRUNK    RAILWAY    COMPANY  *"' Th^  roillbl^'inv'a°id"h**of  the  penalty 

OF  CANADA  and  Detroit,  Grand  Haven,  proviaiona  of  Mich.  Pub.  Acta  1909,  act  Ni 

A  Milwankee  Railway  Company.  Appta..  ^qo^  as  amended  by  Pub.  Acta  1911,  act  No. 

*■  13D,  which  are  in  a  section  1^  themaelvei. 

MICHIGAN    RAILROAD     COMMISSION,  as  precluding,  by  reason  ol  their  severity. 

Caasius  L.  Qlasgo^i  Lawton  T.  Hemans,  an  appeal  to  the  courts  to  reatratn  the  en- 

Oeorge  W.  Dickinson,  and  Franz  C.  Kubu,  forcement  of  the  proviaions  of  that  «tatut« 

Attorney  General  of  the  State  of  Michi-  for  the  compulsory  interchange  of  railway 

gan.  traffic,  does  not  affect  the  v^idi^  of  the 

latter  provisions. 

(See  S,  C.  Reporter's  ed.  467-473.)  [For   other   cams,   see   SUtntes.   I.   d.   4.   la 

■^  DiRCHt  8np.  Ct.  leoa.i 

Carriers  -  Kovernnicnul  regnl.tlon  -  Ca/'l""  -  Interchange  of  traffio  -  In- 

Judicial  inUrferenee.  f  V"".^  transpo«.«U,n. 

1.  The  Federal  coorU  will  not  disturb,  on  S.  Ba.lVay  companies  cannot  "^rt.  as 

the  theory  of  any  interference  with   inter-  ^^^""1  the  power  of  the  state  to  compel  tho 

stsU  coSnen^c,  in  order   of   a  state   rail-  '^tZ'JV'^  ?L''l^^  ^1^'"  *A«  ^/^"^ 


r*oid   wmmrsSon's-usl^eniiny  a^n '■"t^ra't:;:.  '""■*«  V  ?'t^'  '^f',**"'  "L"  ?°' 

railway  company'.  snpVlcmcntal  tariff,  iu  or-  ^^^''^'t,^,  'c^IX'Lc^'f^l^m     h. 

der  to  give  the  commission  an  opportunity  DlBe«t  Sap.   Ct.   1908.]              '         ' 

to   investigate,   where   the   conclusion    that 

auch  order  doe*  so  interfere  must  rest  upon  [JJq   332,] 

the  bklancing  of  conflicting  affidavits. 

(For  otlirr  nSM.  see  Canler*.  SSO.  240,  In 
DiEHt  Sop.  Ct.  1008.1 

Commerce  —  conflicting  state  and  Fed* 
eral  resDlatlon  —  interchnnEo  of  rail- 
way Irafflc. 

2.  Congress  has  not  so  taken  over  the  i*  „..,„.  .  ,  ^.  ^  .  n..,^ 
whole  Bubject  of  terminals,  team  tracks,  ^*  Vnit^  States  for  the  Eastern  District 
switching  tracks,  sidinj!*,  etc,  of  interstate  <>'  Michigan  to  review  an  order  refusing  to 
railways,  as  to  invalidate  all  state  regiila-  restrain  the  enforcement  of  an  order  of  th« 
tlons  relative  to  tlic  interchange  of  traffic.  Michigan  Railroad  Commission,  suspending 
IFM  otber  caws,  see  Commerw.  1.  c.  III.,  In  the  tariff  of  an  intersUte  railway  company. 

UlBMt  Blip.   Ct.    IVOB.]  .  «.        ^                                                           -             «        * 

ConatltnUonal    law  —  due    prooraa    of  ■*«n>'n'M.                             ,„„  „  ,    ,„„ 

law  —  compellinc  interchange  of  rail-  See  same  case  below,  198  Fed.  1009. 

way  trnfllo.  The  facts  are  stated  in  the  opinion. 

3.  The  tracks  and  terminals  of  a  railway        „  _ 

company  within  the  corporate  limits  of  De-  «'■  George  W.  KretxInRer,  Jr..  «r- 
troit  are  not  appropriated  for  the  use  and  gued  the  cause,  and,  with  Meters.  G*org« 
W.   Kretzinger  and   A.  B.   Browne,   Sled   » 

Note.— On  state  regulation  of  interstate  ^^-^^f  j^^  appellants- 

or  foreign  commerce — see  notes  to  Norfolk  o_.  ..,_;_„.„„«(  k-  r^,,:^.j  »«  .ii.,w  *- 

A  W.  E.  Co.  V.  Com.   13   L.H.A.   107,  and  °'''  ""'^f  "'1°"'  ^  75'""*  *?  '?       *? 

Gloucester   Ferry   Co.   v.   Pennsylvania,  £9  "n other  carrier  the  use  of  its  terminala,  and 

L  ed.  U.  8.  168.  to  do  the  switching  necessary   So  that  end. 

On  power  to  compel  railroad  to  build,  The  duty  of  a  carrier  to  accept  goods  ten- 
maintain,  or  connect  with,  aide  tracks  tor  dered  at  its  station  does  not  extend  to  the 
accommodation  of  ihippers — see  note  to  acceptance  of  the  cars  offered  to  it  at  am 
State  ex  rel.  Mt.  Hope  Coal  Co.  v.  White  arbitrary  point  near  its  terminus  by  a  C 


Oik  K.  Co.  !S  LJlXlN.B.1    1013  ^mg  ro.d,  for  th,  purpo«  ol  r.chliu 

such   service* 
onstitutlonaL 
Co.  V.  Ueatrat  E 
,--         If  1  1 
bXTOOg[C 


part  invalid — see  notes  to  Titusville  Iron  1  „      ...   ..  1.      _j 

Work*  r.  Keystone  Oil  Co.   1  L.R.A.   363,    Constitution    requiring   such   service*   of   a 

and  Fayette  County  t.  People'*  A  D,  Bank,  1  common  carrier  is  unconstitutional 

10  LJUL  IM.  LouisTilte  t  N.  B.  Co.  v.  Ueatrat  Stock 


uu. 


UBAKV  IBUKK  JL  CU.  v.  UICfilQAN  B.  COM. 


Tinti  Co.  212  U.  ti.  132,  146,  63  L.  ed.  441, 
441, »  Sup.  Ct.  Kep.  246. 

1  tortiori,  thcreiore,  a.  statute  requiring 
null  terrlce*  and  all  orderi  of  a  atate  com- 
Biuioo,  however  general  or  ipecitlc  niBj  be 
Ui  powers  conferred  upon  it  b;  the  state  to 
itaaai  surii  duties  of  a  carrier,  are  void. 
Sucti  ii  the  order  of  the  Michigan  Railroad 
Conmiaiion,  dated  April  10,  1912.  In  the 
MM  jutt  cited  the  deliver;  pointa  we 
milci  apart. 

Loniirille  ft  N.  R.  "«.  v.  Central  Stock 
TiTdi  Co.  133  K;.  148,  97  B.  W.  760. 

A  carrier  need  not  give  the  use  of  its 
ttrminale  to  other  carriers  except  on  auch 
teniu  and  .londitions  as  it  may  injpoH ;  and 
it  maj  choose  the  carriers  to  whom  it  wi" 
sUov  the  use  of  those  terminals. 

Louisville  A  N.  R.  Co.  v.  Weet  Coast 
.Vaval  Stores  Co.  ISB  U.  S.  4S3,  4SS,  499, 
4S  L.  ed.  II3C,  1141,  1142,  25  Sup.  Ct.  Hep. 
7*5;  Louisville  ft  N.  R.  Co.  v.  Central  Stock 
Yards  Co.  212  U.  B.  132,  63  L.  ed.  441,  29 
Sup.  Ct.  Rep.  24S;  United  Statea  v.  Ter- 
minal R.  Aaao.  224  U.  S.  403,  ce  L.  ed.  SIT, 
32  Bup.  Ct.  Rep.  S13. 

This  is  particularly  true  where  the  use  ol 
the  terminal  facilities  cannot  be  granted  to 
*11  carriers  alike  without  Buch  cangestion  as 
to  reader  prompt  and  adequate  service  to 
any  impossible. 

Louisville  ft  N.  R.  Co.  v.  West  Coast  Naval 
Stores  Co.  198  U.  S.  499,  49  L.  ed.  1137,  26 
IJup.  Ct.  Rep.  745. 

To  require  a  carrier  to  receive  and  trans- 
purt  over  its  tracKS  the  merchandise  and 
cars  of  any  other  corporation  or  individual 
having  connecting  tracks  is  to  require  it 
to  give  the  use  of  Its  tracks  and  terminal 
facilitiea  to  another  railroad  engaged  in  like 
business. 

Kentucky  ft  I.  Bridge  Co.  v.  Louisville  ft 
K.  R.  Co.  2  LJI.A.  8S9,  2  Inters.  Com.  Kep. 
3S1,  37  Fed.  607;  Little  Rock  ft  U.  R.  Co. 
T.  St.  Louis  ft  S.  W.  R.  Co.  2S  L.R.A.  192,  4 
Inters.  Com.  Rep.  864,  11  C.  C.  A.  417,  27 
U.  S.  App.  360,  63  Fed.  775;  Oregon  Short 
TAv%  ft  r.  N.  B.  Co.  T.  Northern  P.  R.  Co.  4 
latere.  Com.  Rep.  249,  61  Fed.  473. 

A  carrier  cannot  be  required  to  give  its 
taam  tractts  for  the  service  of  loading  a  car 
M  be  turned  over  to  another  carrier  at  a 
junction  point' within  the  same  city.  Nor 
«aB  it  be  required  to  turn  over  its  own  cars 
to  auch  another  carrier  to  make  delivery  for 
It  within  the  same  city,  where  it  has  ita  own 
tcnninala,  whether  the  car  baa  come  from 
within  or  without  that  city. 

LouUville  ft  N.  R.  Co.  v.  Central  Stock 
Tarda  Co.  212  V.  B.  132,  63  L.  ed.  441,  29 
Svp.  Ct.  Rep.  84":  Central  Stock  Yards  Co. 
▼.  Louisville  ft  N.  R.  Co.  102  U.  S.  608,  GTl, 
4*  L.  ed.  60S,  660,  24  Sup.  Ct.  Rep.  330. 
The  baeineaa  of  intra-city  awitcliing,  or 


transportation  between  junction  pointa  of 
carriers  and  Lther  pointa  all  witbin  the  same 
city,  is  a  ver;  different  business  from  that  of 
ordinary  transportation,  or  hauls  the  width 
or  breadth  of  one  or  more  statea. 

Bute  ex  rel.  Atty.  Uen.  v.  Terminal  R. 
Aaso.  182  Ho.  200,  £1  S.  W.  396;  Louisville 
ft  N.  R.  Co.  V.  Central  Stock  Yards  Co.  212 
U.  S.  132,  146,  63  L.  ed.  441,  440,  29  Sup. 
Ct  Rep.  240. 

Such  intra-city  transportation,  ol'  switch- 
ing service,  ia  beyond  the  calling  of  a  rail- 
road company,  not  incorporated  lor  auch  a 
purpose,  and  tl)is  it  cannot  be  compelled  to 
do.  Even  the  Constitution  of  a  state,  ao 
far  as  it  requires  auch  service,  ia  void. 

Louisville  ft  N.  R.  Co.  v.  Central  Stock 
Yards  Co.  supra. 

This  is  particularly  the  law  where  such 
regulations,  as  ahown  in  the  bills  filed  here- 
in,  result   in    interference   with    interatata 


Louisville  ft  N.  R.  Co.  v.  West  Coast  Naval 
Store*  Co.  106  U.  B.  4S3,  406,  490,  49  L. 
ed.  1136,  1J41,  1142,  26  Sup.  Ct.  Rep.  746; 
LouisvUle  ft  N.  R.  Co.  t.  Central  Stock 
Yards  Co.  212  U.  S.  132,  63  L.  ed.  441,  29 
Sup.  Ct.  Rep.  240;  United  SUtes  v.  lu- 
minal R.  Aseo.  224  L.  S.  403,  60  L.  ed.  817, 
32  Sup.  Ct.  Rep.  613. 

The  CongresB  of  the  United  States  having 
acted  under  the  interstate  commerce  act  aa 
to  terminals  and  snitching  services  of  car- 
riers engaged  in  interstate  commerce,  and 
having  enacted  therein  that  carriers  subject 
to  that  act  shall  not  be  required  to  give 
the  use  of  their  tracks  or  terminal  facilities 
to  other  carriers  engaged  in  like  business, 
any  authority  given  by  state  statute  to 
make  such  requirements  is  now  superseded. 
This  service  the  interstate  carriers  are  not 
required  to  give. 

Morris  Iron  Co.  v.  Baltimore  ft  0.  R.  Co. 
20  Inters.  Com.  Rep.  240;  Railroad  Comniis- 
V.  St.  Louis,  I.  M.  ft  8.  R.  Co.  24  Inters. 
Com.  Rep.  296;  Northern  P.  R.  Co.  v,  Wash- 
'  igton,  222  U.  8.  370,  378,  379,  GO  L.  ed. 
237,  239,  240,  32  Sup.  Ct.  Rep.  100;  South- 
R.  Co.  V.  United  BUtes.  222  U.  8.  2«, 
27,  66  L.  ed.  74,  76,  32  Sup.  Ct.  Rep.  2,  S 
N.  C.  C.  A.  822. 

Where  a  carrier  is  engaged  in  both  state 
and  interstate  commerce,  and  Ita  facilities 
used  in  common  for  both  such  clasaea 
)nmierce,  an  act  of  Congreaa  relating  to 
the  use  ot  such  facilitiea  and  the  manner 
of  carrying  on  buainesa  therewith  auper* 
sedes  all  state  legislation  on  the  aubjert. 

Northern  P.   R.   Co.  t.   Waabinjtoo.  222 

,  S.  370,  37S,  376,  370,  60  L.  ed.  237-240, 

:  Sup.  Ct.  Rep.  leO;  Southern  R.  Co.  v. 
United  States,  222  U.  B.  20,  26,  27,  O* 
L.  ed.  72,  74,  TG,  32  Sup.  Ct.  Rep.  £1.  3 
N.  C.  C.  A.  822;  Michigan  C.  R.  Co.  t.  Vree- 
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Und,  227  U.  S.  »,  57  L.  ed.  417,  33  Sup.  Ct. 
Bep.  182;  Pcdenen  t.  Delaware,  L.  &  W.  B. 
Co.  229  U.  &  140,  S7  L.  Ml.  112S,  33  Sup. 
Ct.  Bep.  048,  3  N.  C.  C.  A.  779;  Bt  Louia, 
8.  F.  &  T.  B.  Co.  T.  Seale,  22»  U.  B.  ISO,  £7 
L.  ed.  1129,  33  Sup.  Ct.  Bep.  OBI. 

Tbe  expreHion  of  the  inteotian  of  Con- 
grew  to  bring  the  anbject  within  ita  con- 
trol i*  alone  sufflcient.  Though  tho-e  br  no 
act  of  Congrcu  operative,  and  bo  regulation 
in  force.'iuch  expreaiion,  aa  tooD  aa  uttered 
in  legiilative  form,  at  once  Buperaedcs  and 
ezdudea  all  power  of  a  atate  to  legislate 
on  or  enforce  Iqialation  with  reference  to 
the  subjecL 

Northern  P.  B.  Co.  t.  Waihington,  222  U. 
S.  370,  37B,  37S,  SO  L.  ed.  237,  239,  240,  32 
Sup.  Ct.  Rxp.  160. 

A  aerviee  that  interferea  wiUi  iutersUte 
commerce  cannot  be  impoaed  b;  a  atate.  A 
■tatute  impoaing  such  service  ia  void. 

Houaton  ft  T.  C.  B.  Co.  t.  Majea,  201  V. 
B.  321,  327,  328,  60  L.  ed.  772,  774,  776,  20 
Sup.  Ct.  Bep.  491;  Western  U.  Teleg.  Co.  t. 
Kanau,  216  U.  B.  1,  7,  27,  37,  54  L.  ed.  366, 
3S7,  366,  370,  30  Sup.  Ct.  Bep.  100;  Pullman 
Co.  T.  Kanaaa,  210  U.  S.  56,  OS,  54  L.  ed. 
378,  386,  30  Sup.  Ct.  Bep.  232;  Ludwig  v. 
Weatem  U.  Teleg.  Co.  216  U.  S.  146,  102, 
H  L.  ed.  423,  420,  30  Sup.  Ct.  Bep.  280; 
Mugler  V.  Kanaaa,  123  U.  8.  023,  661,  31 
L.  ed.  205,  210,  -  Sup.  Ct.  Bep.  273;  Hcn< 
deraoi)  t.  New  York  (Henderaon  v.  Wick- 
ham)  92  U.  S.  259,  268,  23  L.  ed.  643.  547; 
Minneaota  t.  Barber,  130  U.  B.  313,  319,  330, 
84  L.  ed.  456,  4G7,  461,  3  Intera.  Com.  Bep. 
166, 10  Bup.  Ct.  Bep.  802. 

Tbe  mere  extension  of  a  facility  to  the 
publie  by  t>  carrier  which  it  ia  not  required 
under  the  law  to  give  will  not  prevent  mieb 
'  carrier  from  withdrawing  that  facility  from 
the  me  of  the  public  at  anj  time  it  may  aee 
fit 

Ezpreaa  Caaea,  117  U.  B.  1,  26,  20  L.  ed. 
791,  802,  «  Sup.  Ct.  Bep.  642,  628;  Provi- 
dence Coal  Co.  V.  Providence  A  W.  B.  Co. 
1  Intera.  Com.  Bep.  368;  Douglas  A  Co. 
T.  Chicago,  R.  I.  A  P.  B.  B.  Co.  21  Intera. 
Com.  Bep.  102. 

Theae  atatutea,  by  reaaon  of  the  heavy 
Bnea  provided  for  all  violationa  thereof,  witH 
no  opportunity  given  therein  to  teat  their' 
validity  aa  to  tbe  provieiona  tomplained  of 
in  theae  bitla  without  incurring  the  risk  of 
theae  penalties,  are  unconititutional  on 
tbeir  face. 

Bx  parte  Young,  209  U.  8.  123,  148,  62 
L.  ed.  714,  724,  18  UB.A.fN.B.)  932,  28 
Bnp.  Ct  I^.  441,  14  Ann.  Caa.  704. 

Ur.  Hal  H.  9R<ltb  argued  the  cause  and 
Died  a  brief  for  appellees: 

An  interchange  of  traffic  at  a  terminal 
nidway  on  the  line  haul  does  not  involve  the 
*"  •<  a  carrier's  tracks  and  ' 


Kentucky  A  I.  Bridge  Co.  v.  Loniaville  A 
N,  B.  Co.  2  I  ..a.  A.  289,  2  Intera.  Cmd.  Bep. 
381,  37  Fed.  030;  LiUle  Bock  A  M.  B.  to. 
V.  St.  Lonia,  I.  M.  A  8.  B.  Co.  4  Intera.  Com. 
Bep.  637,  69  Fed.  400. 

Neither  does  an  interchange  of  tndSa 
after  it  had  crooaed  the  limits  of  a  city,  but 
was  still  Beveral  milea  Ircm  ita  ultimat* 
destination. 

Cardiff  Coal  Co.  v.  Chicago,  II.  A  St.  P. 
B.  Co.  13  Inters.  Com.  Bep.  460;  SL  Loula, 
S.  A  P.  B.  Co.  *.  PeorU  A  P.  Union  B.  Co. 
26  Inters.  Com.  Bep.  220. 

A  carrier  can  be  compelled  to  perform  tho 
intra-city  switching  aerviee. 

Iowa  V.  Chicago,  U.  A  BL  P.  B.  Co.  A 
Inters.  Com.  Bep.  426,  33  Fed.  3S1. 

The  order  ia  not  in  conflict  with  the  doo- 
trine  of  thia  court  in  Louisville  A  N.  B.  Co- 
V.  Central  Stock  Yarda  Co.  212  U.  8.  1S2, 
63  L.  ed.  441,  29  Sup.  CH.  Bep.  246. 

(a)  That  caae  dealt  with  a  constitutional 
provision  providing  for  interchange  of 
traffic,  but  malung  no  provision  for  cMUpen- 

<b)  That  case  dealt  with  the  delivery  of 
live  stock  at  stock  yarda,— a  service  diatin- 
guiabable  from  that  in  question  here. 

.North  Pennsylvania  R.  Co.  v.  Commercial 
Nat.  Bank,  123  U.  S.  727,  31  L.  ed.  287,  S 
Sup.  Ct.  Rep.  266;  Covington  Stock-Yard* 
Co.  V.  Keith,  139  U.  S.  128,  36  L.  ed.  73,  11 
Sup.  Ct.  Rep.  461 ;  Central  Stock  Yards  Co. 
V.  Louiavitle  A  N.  R.  Co.  102  U.  S.  568,  4S 
L.  ed.  666,  24  Bup.  Ct.  Bep.  339;  Chicago,  1. 
A  L.  R.  Co.  V.  Bailroad  Commisaion,  17fr 
Ind.  030,  B5  N.  E.  364. 

Tbe  order  ia  not  void  aa  impoaing  "intra* 
city  switching"  upon  tbe  appellant  railroada. 
The  appellants  as  railroads  are  incorporated 
to  do  switching  and   perform   a  terminal 

Bridwell.v.  QaU  City  Terminal  Co.  127 
Oa.  620,  10  L.BjI.(N.S.}  909,  66  B.  B.  024; 
State  ex  ret.  Atty.  Gen.  v.  Terminal  R.  Amo. 
182  Mo.  284,  81   B.  W.  396. 

Neither  tbe  order  complained  of  nor  tb» 
statute  of  Uichlgan  under  which  the  order 
is  made  imposes  any  burdens  upon  inter- 
state commerce,  nor  are  they  void  by  reaaon 
of  any  conflict  with  any  provisions  of  tb» 
interstate  commerce  act. 

Louisville  A  N.  R.  Co.  v.  Kentucky,  1B» 
U.  S.  511,  46  L.  ed.  303,  22  Sup.  Ct.  Bct>.  06; 
Atlantic  CoMt  Line  R.  Co.  v.  Com.  102  Va. 
699,  40  8.  E.  911;  Iowa  v.  Chicago,  H.  *. 
St.  P.  R.  Co.  4  Inters.  Com.  Rep.  425,  33  Fed. 
391;  Minnesota  Rate  Casea  (Simpson  v. 
Shepard)  230  U.  S.  362,  67  L.  ed.  1611,  IS 
Bup.  Ct.  Rep.  729;  New  York,  L.  E.  A  W. 
R.  Cu.  V.  Pennaylvania,  158  V.  S.  431,  3» 
L.  ed.  1043,  16  Sup.  Ct.  Rep.  890. 

The  order  was  intended  to  facilitate  com- 
merce and  to  compel  carriers  to  perform 
Ml  V.  8. 


UU.  GRAND  TBimK  B.  CO.  t.  MICHIQAN  B.  COM.  4M-4W 

tmuportfttiou  Mnricea  for  the  beuellt  of  the  W.  68;  Jkcobaan  v.  Wueonain,  H.  A  F>  B. 

pnbtie    iriilch,    u    cominoii    euriera,   the;  Co.  71  Minn.  S32,  40  I^RA.  389,  TO  Am.  St. 

^nld  perfoim.    The  Btatnte  uid  order  %n  Rep.  3GS,  74  N.  W.  893;  Miehigui  C.  R.  Co. 

therefore  in  aid  of  cranmercB;  thej  tend  to  t.  SmitbiOD,  4S  Mich.  £21,  7  N.  W.  79S; 

promote  the  tafe  Utd   prompt   delivery   ol  Michigio  B.  CommissioD  v.  Mlehigmn  C.  R. 

good*.    The  order  should  be  amttalned  as  ao  Co.  IBS  Mich.  230,  132  N.  W.  1068;  Pitta- 

iader.to  qgmpel  the  performance  of  a  dut;  burgh,  C.  C.  t  St.  L,  R.  Co.  t.  Hunt,  171 

b;  a  oommon  carrier,  which,  in  the  abtenee  Ind.  ISS,  80  N.  E.  328;  Chicago,  I.  &  L.  R. 

of  the  statute.  It  should  perforin.  Co.  t.  Railroad  CommiBsioD,  ITS  Ind.  630,  9& 

AtlanUc  Coast  Line  R.  Co.  t.  Mazursky,  N.  E.  364;  State  ex  rcl.  Lamar  t.  Jacksoo- 

flSU.  8.122,  S4L.cd.  411,  30  Sup.  Ct.  Rep.  vi lie  Terminal  Co.  41  Fla.  377,  27  So.  225; 

378:    Weatem  U.  Teleg.  Co.  v.  Crovo,  220  Inman  v.  St.  Louis  Southwestern  R.  Co.  14 

v.  8.  3S4,  SO  L.  ed.  498,  31  Sup.  Ct  Rep.  Tex.  Civ.  App.  39,  3T  S.  W.  3T;  Peoria  &  P. 

399.  Union  R.  Co.  v.  Chicago,  R.  I.  t  P.  R.  Co. 

Mr.  Grant  Fellows,  Attorney  General  of  1°!  "'•"''="  i^J^P"  ^"^.I^^r/,'";^ 

Mirhinn,  alao  filed  a  hriet  for   appelieea:  *  ^-  ^-  C"-  '■  Jscobson,  179  U.  S.  287.  296. 

Ihe'^irement   that  one   carri«    shaU  «   "^  '^J'":  Tv^.^T  "■^'^-  'V^ 

accept  fOTtranaportation  local  carload  traffic  "'""f^"'  *  !*„' J""  5'  ^^■J'^T'^nJ- 

«^nsting  at  oWpoint  in  a  city,  and  con-  1"  U-  S.  263,  48  L.  ed    1  66,  22  Sup.  Ct. 

ai^ed  to  another  point  in  the  same  city,  or  ^P"  ^'>°-  Bl«>i«'"'gton  Coal  Co.  t.  Chicago, 


offered  to  the  delivering  carrier  at  a  June- 


etc.  R.  Co.    {May  26,  19«)   Ind.  R.  Com.; 


tlon  point  iu  .aid  city,  does  not  requiri  the  «"""  '■  1"^°=''  «  "■  B-  126,  24  L.  ed.  84. 

a»t  of  tbe  trackl  or  terminal  lacilitie*  of  „      ,    ,.            _             ,  „         ...         , 

o-  nrrter  b.  a.oth.r.     H.  -r.™  tbu  .   Mr  Ju.t.e.  MoKmn.  d.llT.rrf  tb.  opln- 

>«,iii™iot.c.rrari.  oamli.Uj.ttmiu-  '•''°";'""'''       .               ...        .,... 

portaUon  .onio.;  it  !■  not  .  men  ..iteblng  'PP"'    ''"    '   'ff"'    "!   "f   'l^^* 

•onlce,  >od  therefor.  Joe.  not,  m  .ueb,  oon-  ;?"'•.  'bree  jodje,  ..It.ng   Sniji.g  .mo. 

.titot.  tbe  m  of  imotbe,  cmrf.  frmin.!  ?'«»  ■>!.  W"^"''  •"  "'•'•""'"■J,  ,I""1 

jl^lllj^  injunction  against  an  order  of  the  Michigan 

Gloucester  Ferry  Co.  y.  Pennsylvania,  114  R^il'^d  Comraiwion,  and  the  denial  of  a 
U.  S.  196,  203.  29  L.  ed.  168,  161,  1  Inters,  ""t'™  "'  "PPcH^nts  for  the  continuance 
Com.  Rep.  382,  6  Sup.  Ct.  Rep.  826;  Dixon  ?'  •.restraining  order  theretofore  entered 
T.  Central  of  Georgia  R.  Co.  110  Ga.  173,  "',^*  ^"° 
*a  S.  K.  369;  Alfron  Gravel  A  S.  Co.  v.  Bal- 
timore A  O.  R.  Co.    (June  2,  1911)  Ohio  R.         

C«n.:  Cardiff  Coal  Co.  v.  Chicago,  M.  A  St.  1"'*"  '""  ^"^  deUiled  powers  of  r^la- 

P.R.Co.]3Int«rt.Com.Rep.468;Michigan  tion  of  the  railroads  of  the  state.    Act  No. 

R.  Commisaion  v.  Michigan  C.  R.  Co.  168  S"**    «'    tt*"    Public    Acts    of    Michigan    of 

Midi.  230,  132  N.  W.  1068;  EnUrpriae  Fuel  "M-  "  amended  by  act  No.  139,  IBll. 

Co.  V.  Pennsylvania  R.  Co.  16  Inters.  Com.  Section  7.  as  originally  enacted  and  aa 

R^.  219.  amended,  is  alone  specially  relevant  to  the 

Oomplainaut  ia  a  foreign  corporation,  and  discussion,  and  is  inserted  in  tbe  margin, 

by  coming  into  the  state,  it  has  submitted  subdivision    |d)    being  the  amendment.t 

itself  to  the  lawa  of  the  state,  and'has  agreed  [480]  After  the  amendment  toolc  effect, 

to  do  tbe  very  things  required  by  act  No.  and  on  July  29,  1912,  the  Grand  Trunlc  Sys- 

300  of  the  Public  Acta  of  1909,  aa  amended  tera,  which  is  constituted  of  a  number  of 

by  act  No.  139  of  the  Public  Acta  of  1911,  railroad  lines,  published  a  Uriff  of  charges, 

•ltd  it  cannot  therefore  attaclc  such  laws.  to  he  effective  September   1,   1911,   which,' 

Hone  Ina.  Co.  v.  Davis,  29  Mich.  239;  19  ,niong  other  things,  set  forth  the  rates  for 

Cyc.  1261:   Hooper  v.  Califamia.  165  U.  S.  the    designated    services    within    the    corpo- 

048,  668,  39  L.  ed.  297,  300.  6  Inters.  Com.    ! !_ 

Kep.  610.  16  Sup.  Ct.  Rep.  207.  t(G6]    Sec.  7.   (a)   All  railroads  subject 

Even  if  cunplainant  had  not  subjected  IV  *«   ^^^   provisions   of  this  act  shall  afford 

•dt  to  the  la#a  ot  Michigan  requiring  inter-  »"  f?f^"»''lf  *"^  P"^??"  '«'lit'«  by  the 

.              .  i     Ml         J        ij .  I   ■       .  „  I.  establish ment    ol     twitch    connections    he- 

efaange  of  traffic,  and  could  complam  of  such  ^^^    ^^^   ,„^her   and    the  esUhlishment 

laws,  soch  Uws  are  valid  and  do  not  deprive  of  depoU  and  otherwise  for  the  interchange 

»  railroad  company  of  ita  property  without  of  traffle  between  their  respective  lines  and 

due  proeeaa  of  law.  In  contravention  of  the  for  the  receiving,  forwarding,  and  deliver- 

14th  Amendment  to  the  Conrtltutlon  of  the  ""B  "*  pasaengprs  and  property  to  and  from 
ifnitcd  States.                                                         I  ^^eir    several    lines    and    those    connecting 

Tii._.        /iTiLtTB/1.        Ti        on  I  therewith,   and    shall    transfer    and    deliver 

Burlington,  C.  H.  ft  N.  K.  Co.  v.  Dey,  HB  without  unreasonable  delay   or  discrimina 

Iowa,  336,  12  L.R.A.(N.S.)   436,  3  Inters,  tion  any  freight  or  cars  or  passengers  d«. 
Con.  Rep.  S84,  31  An.  St.  Rep.  477,  49  N. '  tined  to  any  point  mi  its  own  line  or  on 

•*  I..  «d.  r-         \       *" 
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lata  limita  of  ths  oi^  of  Detroit,  and  »« 
to  t«am  trftclc  aerrieM,  ta  follows: 

"In  case  teun  track  deliveries  are  re- 
quired for  the  unloading  of  ahipineDtB  re- 
ceived from  other  e«Triera,  or  when  [481] 
such  ti-am  tiaelcs  are  uaed  for  the  unloading 
of  sliipmeDts  for  delivery  to  other  carriers, 
t3  per  car  in  eiceu  of  the  charge  made 
for  Bwitcbing  to  or  from  induatrial  aidingi 
will  be  asBeaaed." 

Thia  tariff  also  provided  a  charge  ef  ts 
for  awitching  to  and  from  industrial  sid- 
ings, and  a  charge  of  $8  tor  team  track 
delivery  from  junction  points  with  other 
roads  within  tlie  switching  limits  of  De- 
troit. 

A  complaint  was  made  by  one  John  S. 
Raggerty  to  the  Com  mission  of  this  dif- 
ference as  discriminatory.  Haggerty,  it  is 
•aid  in  one  of  the  briefa,  conducts  a  brick- 
making  plant,  having  a  siding  on  one  of 
the  railroads  in  Detroit,  and  to  aupply  his 
trade  ships  carloads  of  freight  over  various 
railroad  lines  doing  business  in  the  city, 
among  which  are  the  lines  of  the  Grand 
Trunk  Syatem. 


An  answer  was  tiled  to  the  complaint  by 
the  Grand  Trunk  Western  Railway  Com- 
pany. After  hearing,  the  Commisaion  held 
that  the  difference  in  rates  was  discrimi- 
natory, and  the  railviay  company  was  or- 
dered to  Sle  a  tariff  removing  the  discrimi- 
nation ;  that  is,  the  discrimination  be- 
tween the  charges  for  induatrial  switching 
and  for  switching  between  junction  points 
and  team  tracks;  and  to  publish  and  make 
effective  "like  charges  for  the  movement 
of  a  carload  shipment  received  from  an  in- 
dustry in  the  city  of  Detroit,  upon  said 
Grand  Trunk  Western  Railway,  consigned 
for  delivery  upon  a  team  track  or  other 
Biding  of  said  road,  within  the  same  city, 
and  for  a  like  shipment  received  by  said 
Grand  Trunk  Western  Railway  from  a  con- 
necting carrier  at  a  junction  point  within 
the  corporate  limits  of  the  city  of  Detroit, 
consigned  to  a  team  track  or  other  siding 
upon  said  road  within  the  same  city." 

Subsequently  to  the  making  of  such  or- 
der the  Grand  Trunk  Syatem  publiahed  a 
new  tariff,  to  be  effective  March  IS,  1012, 
naming   a   rate   of   $S   between   industrial 


any  connecting  line,  and  shall  not  discrimi- 
nate in  their  rates  and  charges  between  such 
connecting  lines:  Provided,  precedence  may 
be  given  to  live  stork  and  perishable  prop- 
erty. Nothing  in  thia  act  shall  be  eon- 
etrued  as  requiring  any  railroad  to  give 
the  use  of  its  tracks  or  terminal  facilities 
to  another  railroad  engaged  in  like  busi- 
neee.  Any  person  or  any  olDcer  or  agent 
of  any  corporation  or  company  who  snail 
deliver  property  for  transportation  to  any 
common  carrier  subject  to  the  provisions 
of  thia  act  shall  have  the  riglit  and  privi- 
lege of  routing  such  shipments,  and  of  pre- 
scribing and  directing  over  what  connecting 
lino  property  bo  shipped  shall  be  transport- 
ed, and  it  shall  be  the  duty  of  the  initial 
carrier  to  observe  the  direction  of  such  per- 
son or  such  officer  or  agent  of  any  corpora- 
tion or  company,  and  to  cause  such  freight 
to  be  transported  over  such  connecting  line 
as  may  be   directed  and   required  by   such 

(5T)  (c)  Every  corporation  owning  a 
railroad  in  use  shall,  st  reasonable  times 
and  for  a  reasonable  compensation,  draw 
over  the  same  the  merchandise  and  cars 
ef  any  other  corporation  or  individual  hav- 
ing connecting  toackai  providing  such  cars 
are  of  the  proper  gauge,  are  in  good  run- 
ning order,  and  equipped  as  required  by 
law,  and  otherwise  safe  for  transportation, 
and  properly  loaded;  Provided  further,  if 
the  corporations  cannot  agree  upon  the 
times  at  which  the  ears  shall  be  drawn,  or 
the  compensation  to  be  paid,  the  said  com- 
mission shall,  upon  petition  of  either  party 
and  notice  to  the  other,  after  hearing  the 
parties  interested,  determine  the  rate  of 
compensation  and  fix  such  other  periods, 
having  reference  to  the  convenience  and 
interests  of  the  corporatiaa  or  corpmvtiona 

ni4 


and  the  public  to  be  accommodated  there- 
by, and  the  award  of  the  commission  shall 
be  binding  upon  the  respective  corporationa 
interested  therein  until  the  same  shall  havs 

(57al  (d)  Every  common  carrier  operat- 
ing within  this  state  shall  receive  and 
transport  at  reasonable  rates  any  and  all 
carload  traffic  offered  for  transportation 
under  the  usual  conditions,  locally  eon- 
signed  between  points  in  the  same  city  or 
town,  and  shall  receive  and  transport  at 
reasonable  rates  from  any  junction  point 
or  transfer  point  or  intersection  with  an- 
other railroad  in  such  ctty  or  town  any 
and  all  such  carload  freight  destined  to 
team  tracks  or  other  sidings  on  any  line 
operated  by  tlie  delivering  carrier,  and 
shall  deliver  such  car  or  cars  upon  such 
team  tracks  or  sidings  In  the  city  or  town 
where  such  car  or  cars  are  received  from 
such  connecting  line,  when  required  so  to 
do;  Provided,  that  when  delivery  is  re- 
quested, which  will  involve  the  use  of  K 
private  siding  not  owned  or  controlled  by 
consignee,  said  consignee  shall  file  wita 
both  receiving  And  delivering  carriers  writ- 
ten permission,  signed  hy  the  owner  or 
lessee  of  such  private  siding,  anthoriiing 
the  use  of  same.  When  the  particular  de- 
livery desired  cannot  be  accomplished, 
owing  to  the  congestion  of  cars  npon  aueh 
aiding  or  team  trades,  it  ahiJl  be  the  duty 
of  the  delivering  carrier  to  notify  c«i- 
signee  of  such  conditions,  and  it  shall  be 
the  duty  of  such  consignee,  upon  receipt  of 
BUch  notice,  to  advise  upon  what  other 
aiding  delivery  will  be  acceptrd,  or  whether 
or  not  it  is  desired  that  such  car  or  ears 
shall  be  held  awaiting  the  opportunity  for 
delivery  upon  the  siding  originally  desig- 
-  nated  as  the  deatinatiMi. 
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tneke,  and  a  like  rate  between  Junction 
poimta  with  emmcctiag  [462]  carrien,  wltb- 
ia  the  iwitehing  district  of  Detroit,  and  in- 
dactrial  tradn  within  the  uld  llmita;  »8 
twtwesi  Jnnction  points  with  other  railroad 
companiea,  within  uid  limits,  and  team 
tiadH  within  said  limits;  and  $8  between 
team  trarlts  on  the  railwaj's  own  linea 
The  tariff  was  dulj  filed  with  the  Commii- 
•ion  and  with  tlie  Interitate  Commerce 
Commission. 

Haggerty  flled  a  supplementary  petition 
with  tha  Commission,  complaining  that  the 
new  rates  were  nnressonabla  and  axorbi- 
tant,  and,  on  March  IB,  1812,  the  Commis- 
•ion  ordered  the  postponement  of  the  same 
ontil  April  29th  to  give  the  Commission 
an  opportunity  for  ioveatigation  into  "the 
reasonableness  of  such  proposed  rate  and 
the  matter  Mt  forth  in  the  complaint." 
Thomipon  the  Grand  Tranlc  System  issued 
A  supplement  to  its  tariff,  suspending  the 
intrastate  rates  named  in  its  tariff,  and, 
on  March  30th,  published  a  new  tariff,  can- 
cvling-  all  rstes  between  industries  having 
private  sidings  on  the  System,  and  hold  or 
team  tracks  on  that  System,  and  all  rates 
between  junction  points  with  other  carriers 
within  the  corporate  limits  of  Detroit  and 
the  team  tracks  of  the  System.  The  effect 
«l  this  tariff  was  to  withdraw  all  intra- 
state and  interstate  switching  movementa, 
except  as  to  the  Detroit  &.  Toledo  Shore 
Line,  with  wbich  the  Grand  Trunk  was 
under   contract  for  terminal   switching. 

On  April  lOtli  the  Commission  suspended 
this  supplemental  tariff  in  order  to  give  it 
opportunity  to  investigate,  and  two  days 
ftftcrward  the  bill  in  this  esse  was  Bled. 
On  April  27th  an  amended  bill  was  Ated, 
jwd,  on  the  same  day,  the  Detroit,  Grand 
Ha  ten,  i,  Milwaukee  Railway  Company 
filed   its  bill. 

We  may  obserre  tliat  the  order  of  the 
Commission  of  April  10th  is  the  only  one 
in  controTersy.  The  other  orders  of  Feb- 
ruary 6th  and  March  16th,  1912,  were  di- 
rected against  the  Grand  Trunk  Western 
Railway,  and  when  it  came  to  the  knowl- 
«dge  of  the  Commission  that  [463]  that 
road  did  not  enter  the  city,  the  orders  were 
canceled. 

The  bills  prayed  that  the  acts  referred 
to  and  the  order  of  the  Commission  be  de- 
clared null  and  void  wm  to  complainants, 
that  injunctions  interlocutory  and  perpet- 
ual be  granted  restraining  appellees  from 
executing  the  order,  and  from  taking  any 
•tepa  or  proceedings  to  enforce  any  of  the 
penalties  or  remedies  of  the  statute. 

Answers  were  flled  to  the  bills,  and  sap- 
pwting  and  attacking  affldavits.  The  dis- 
trict court,  upon  hearing,  denied  an  injunc- 
tion and  vacated  the  restraining  order,  but 
■  B  lu  cd. 


suspended  the  formal  entry  of  its  orders. 
Subsequently  the  cAsee  were  consolidated 
tor  the  purposes  of  an  appeal,  and  an  ap- 
peal allowed.  The  bond  was  flxed  at  tlOO,- 
000,  and  the  restraining  orders  eontlnued 
in  force  pending  the  appeal. 

The  two  suits  may  be  treated  as  one, 
the  material  points  l>elng  identical,  except 
as  to  the  territory  through  which  the 
roads  run  and  the  diversity  of  citizenship 
which  exists  only  in  the  first  suit  flled. 
The  foundation  of  both  suits  is  the  same, 
that  the  order  of  the  Commission  and  the 
acts  of  the  state  under  which  it  was  made, 
in  so  far  as  the  order  and  the  acts  require 
of  complainants  or  their  property  any  of 
the  serrices  shove  set  forth  or  so  threat- 
ened to  be  required,  constitute  the  taking 
of  their  property  without  due  process  of 
law,  in  contravention  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States;  and  is  also  a  violation  of  the  com- 
merce clause  of  that  instrument.  The 
speciflcaflon  under  the  latter  is  "that  Con- 
gress has  taken  over  the  whole  subject- 
matter  of  terminals,  team  trscLiS,  switching 
tracks,  sidings,  etc.,  of  carriers  engaged  in 
interstste  commerce,  and  has  enacted  that 
such  carriers  sliall  not  be  required  to  give 
the  use  of  such  terminal  facillticB  to  other 
carriers  engaged  in  like  business." 

It  is  furtlier  objected  sgainat  said  order 
that  the  companies  [494]  were  not  incor- 
porated for  the  purpose  of  local  or  intrastate 
switching  or  drayage  business,  but  for  the 
purpose  of  interFtate  and  intrastate  com- 
merce; and,  further,  the  penalties  pre- 
scribed by  the  acts  under  wbich  the  Com- 
mission purported  to  have  acted  are  so 
drastic  that  a  ri'sort  to  court  to  test  the 
validity  thereof  is  at  the  risk  of  imprison- 
ment in  the  jsils  of  the  various  countiei 
where  the  lines  of  the  companies  run,  and, 
therefore,  the  companies  are  denied  the 
equal  protection  of  the  laws,  and  their 
property  is  taken  without  due  process  of 
law. 

The  question  in  the  ease  is  whether,  un- 
der the  statutes  of  the  state  of  Michigan, 
appellants  can  be  compelled  to  use  the 
tracks  it  owns  and  operates  in  the  city  of 
Detroit  for  tho  interchange  of  intrastate 
tralDci  or,  stating  the  question  more  spc- 
ciflcally,  whether  the  companies  shall  re- 
ceive cars  from  another  carrier  at  a  junc- 
tion point  or  physical  connection  with  such 
carrier  witliin  the  corporate  limits  of  De- 
troit for  transportation  to  the  team  tracks 
of  the  companies;  and  whether  the  com- 
panies shall  allow  the  use  of  their  team 
tracks  for  cam  to  be  hauled  from  their 
team  tracks  to  a  junction  point  or  phys- 
ical connection  with  another  carrier  within 
■ueh  llmiti,  and  be  required  to  hanl 
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eara  in  either  ol  the  Above-uumed  moTe- 
menti  or  between  industrial  aidings. 

It  ia  contended  that  the  order  is  an  in- 
terference with  interstate  commerce.  The 
wmtention  is  premature,  if  not  without 
foundation.  Section  T,  before  its  amend- 
ment, required  all  railroada  aubject  to  it 
to  SBtabliah  awitching  connectJonB  between 
one  another,  and  to  establiah  depota,  and 
otherwise,  for  the  interchange  of  traffic  be- 
tween their  respective  linea,  and  for  the 
receiving,  forwarding,  and  delivering  of 
propertf  and  paaaengera  to  and  front  their 
aeveral  lines  and  those  connecting  there- 
with, and  also  for  the  transfer  and  deliver; 
of  ears  without  unreasonable  delay  or  dis- 
crimination to  any  point  on  their  own 
lines  or  on  an;  connecting  line,  and  torbid- 
diag  discrimination  [46S]  in  rates  and 
charges.  And  the  respectiTc  companies  were 
required  to  draw  over  their  roada  the  mer- 
chandise and  cars  of  any  other  corporation 
or  individual  having  connecting  trades  when 
the  cara  are  of  proper  gauge,  equipment,  and 
properly  loaded.  Power  was  given  to  the 
Commisaion,  if  the  compenaation  could  not 
be  agreed  on  by  the  roads,  to  fix  such 
eompensation.  In  other  words,  the  duty 
of  investigation  was  imposed  on  the  Oom- 
■niaaion,  and  the  duty  to  render  such  judg- 
ment aa  was  suitable  to  the  situation,  and 
to  award  compensation  to  the  carriers  lor 
any  service  required  of  them. 

We  have  seen  from  the  statement  of 
facts  that  tlie  flret  concern  of  the  Grand 
Trunk  was  the  right  to  charge  what  it 
pleased  or  discriminate  between  the  serv- 
ices. Inconvenience  to  its  interstate  busi- 
ness seems  to  be  an  afterthought.  Besides, 
the  fact  of  inconvenience  is  disputed.  It  is 
charged,  it  is  true,  in  an  affidavit  fllcd  by 
appellants;  but  there  was  a  counter  affi- 
davit, and  it  was  averred  that  the  inter- 
change of  traffic  required  by  the  legislature 
of  the  state  did  not  impede  interstate  busi- 
ness, but,  on  the  contrary,  facilitated  it 
and  intrastate  commerce,  and  relieved,  not 
caused,  congestion  on  the  tracks  of  the 
various  railroads  in  the  city.  And.  as  ne 
have  seen,  the  order  of  the  Commission 
was  auapenaory  only  of  the  tariff  of  the 
appellants,  not  a  final  determination 
against  it,  or  of  the  conditions  which 
might  or  might  not  justify  it.  It  is  too 
late  in  the  day  to  question  the  competenry 
of  a  state  to  create  a  commiaaion  and  to 
give  it  tha  power  of  regulating  railroads, 
and  necessarily  of  investigating  the  condi- 
tiona  upon  which  regulation  may  be  di- 
rected. II  a  judicial  interference  is  sought 
with  the  exercise  of  such  power,  it  must 
bt  dearly  shown  to  have  been  tranaeended, 
not  left  aa  a  conclusion  from  the  balancing 
ot  conflicting  affidarita,  or  aveii,  it  maf  b^ 
»1* 


as  held  by  the  district  court,  on  e»  partw 
aflidavita.  Courts  are  reluctant  to  inter- 
fere with  the  laws  of  a  state  or  with  the 
tribunals  constituted  [466]  to  enforce  them. 
Doubts  wili  not  be  resolved  against  the 
law,  nor  the  decision  of  its  tribunals  pre- 
vented or  anticipated  unless  the  i 
for  eitlier  be  demonstrated.  Upon 
principles  the  district  court  acted,  and 
rightly  acted. 

We  will  not  dwell  on  the  contention  of 
appellants  that  Congress  has  taken  over 
the  whole  subject  of  terminals,  team  tracks, 
switching  tracks,  sidings,  etc  We  need 
make  no  other  comment  than  that  it  can- 
not be  asserted  as  a  matter  of  law  that 
Congress  has  done  so;  and  where  the  ac- 
commodation between  intrastate  and  inter- 
state commerce  shall  be  made,  we  are  not 
called  upon  to  aay  on  thia  record. 

Before  proceeding  to  the  more  important 
contention  of  appellants,  that  is,  movement 
between  junction  points  and  other  point*. 
it  is  well  to  observe  that  a  distinotion  ia 
alleged  to  exist  between  team  tracks  and 
industrial  sidings  or  tracks.  The  allega- 
tion (which  is  neither  admitted  nor  de- 
nied in  the  answer)  is  that  the  landa  upon 
which  the  latter  are  located  are  held, 
owned,  or  were  acquired  for  the  purpose 
of  accommodating  the  tracks  without  ex- 
pense to  appellants,  either  in  the  acquisi- 
tion or  maintenance  of  the  lands  or  tracks. 
Appellants,  it  is  urged  further,  are  not  re- 
sponsible for  cars  placed  on  such  traeka, 
nor  are  appellants  required  to  police  them. 
Team  tracks  are  laid  upon  the  ground  ae- 
quired  by  appellants  and  were  constructed 
anil  are  maintained  by  them.  The  latter, 
therefore,  are  distinctly  accessories  or  fa- 
cilities in  the  receipt  and  delivery  of 
freight  in  transportation,  both  within  and 
to  and  from  points  outside  of  the  ci^. 
The  industrial  sidings  have,  it  ma;  l>e  aaid, 
more  special  character.  But  upon  thia  dis- 
tinction no  point  is  made  in  the  argument, 
and  the  district  court  left  it  untouched  in 
its  deciaion,  no  doubt  because  in  that  court, 
as  here,  no  emphasis  was  put  upon  the  dis- 
tinction. In  other  words,  because  it  waa 
considerpd  that  it  falls  under  the  princi- 
ple* [407]  which  related  to  the  tesun 
tracks;  and  we  may  so  regard  it. 

The  proposition  of  appellants  Is,  aa  aaid 
by  the  district  court,  that  such  service  and 
team  track  service  "are  not  in  a  proper  . 
sense  transportation,  but  are  easentially 
distinguishable  therefrom;"  or,  to  put  it 
another  way, — and  one  which  expresses 
more  specially  tbe  contention  of  appcllanta, 
— they  are  mere  conveniences  at  the  desti- 
nation or  initial  point  of  the  tranaporta- 
tion,  and  hence  are  terminal  facilitira  mera- 
ly,  and  tbeii  use  is  sot  rs^uired  to  be 
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(Itcb  to  aOuT  T&ilroftde.  Tbe  diatrtct  court 
4Ai  not  iag«rd  th«m  in  tha  Utter  eh^rftcter. 
After  atftting  tli«  condition*  nhich  eiiit  in 
Bctnlt  Mtd  Itb  extrnt,  the  court  «aid  of 
41ien;  "Such  trkcka  ire  neceatarj  to  pre- 
T«nt  the  congestion  which  wonid  remit  from 
icqnirtng  all  cmrloid  freight,  both  in  knd 
«it,  to  be  delivered  mt  the  freight  depot* 
«t  the  rcspeetive  roadi,  And  in  ft  very  prop- 
«r  •erne  are  ihipping  stations."  The  court 
concluded  that  tbe  wrvicea  were  tranaporta- 
tloB,  and  that  the  statute  of  the  state 
Talidly  empowered  the  Commiiaion  "to  re- 
quire local  transportation  by  a  railroad  be- 
tween its  own  shipping  stations  within  a 
'^ty,  wbetber  such  plurality  of  shipping 
station*  haa  been  voluntarily  established  by 
"the  Tvilroad,  as  here,  or  has  been  required 
b7  the  Commisaion,  under  its  lawful  pow- 
ers; and  provided  such  transportation  is 
for  such  substantial  distance  and  of  such  a 
•character  as  reasonably  to  require  a  rail- 
road haul,  as  distinguished  from  other 
•neftns  of  carriage."  The  court  further  said; 
"It  ia  also  clear  that  a  statute  validly  mayj 
«nd  tha  statutea  we  are  considering  do, 
•nthorice  the  employment  of  such  depots, 
•ide  track*,  and  team  tracks  of  a  railroad 
for  transporting  carload  freight  to  or 
from  the  junction  of  such  road  with  tiootber 
road  ai  a  lubatantial  part  of  a  continuous 
'transportation  routing,  where  such  junction 
ia  outside  tbe  city  limits."  [IQB  Fed.  1016, 
1017.]  And  it  was  remarked  that  the  fact 
-that  tha  freight  movement  begins  and  ends 
^thin  [468]  tbe  limits  of  a  city  does  not 
"take  from  It  its  character  "of  an  actual 
transportation  between  two  termini,"  tbe 
other  conditions  obtaining.  We  concur  in 
the  conclusion  of  the  court. 

The  extent  of  Detroit  is  about  22  miles, 
and  its  population  about  600,000.  The  ef- 
fect of  the  order  ia  simply  that  the  com- 
panies shall  accept  freight  at  the  designated 
points  for  shipment  to  tbe  other  designated 
points.  This,  except  in  an  extreme  sense, 
is  not  a  uae  of  the  tracks  and  terminals; 
«r,  rather,  it  ia  only  a  proper  use, — the 
use  for  which  the  roads  were  constituted 
to  afford.  An  area  of  22  miles  is  attempted 
bj  appellants  to  be  localized  and  made  a 
deatinatlon  point.  A  city  may,  in  a  sense, 
be  anch  a  terminal  unit,  but  considering 
tba  axlent  of  Detroit,  it  is  competent,  we 
think,  for  the  stata,  under  the  conditions 
ivbleh  this  record  presents,  to  consider 
points  within  It  tbe  beginning  and  destina- 
tion of  traffic.  And  to  call  the  service  nee- 
1  Bsa  I J  to  such  intrastate  movement  of 
freight  ft  taking  of  terminals  ii  misleading, 
and  puts  out  of  view  the  full  signiDcation 
«f  tha  question  which  the  record  presents, 
which  la,  Is  there  a  distinct  and  siifficipnt 
novement  between  place*  which  the  eom- 
«•  I.,  cd. 


panics  can  be  required  to  perform,  ot  which, 
to  put  It  another  way,  constitute*  trans- 
portation, and  therefore  such  aa  the  com- 
panies were  created  to  performT  That  car« 
may  be  delivered  or  received  is  Imt  an  in- 
cident. Tbe  statute,  therefore,  ia  a  regula- 
tion of  the  bnsinea*  ot  appcllanta,  not  an 
appropriation  ot  their  terminal  facilities 
for  tbe  use  and  bcncQt  of  other  roads.  It 
ia  therefore  juatiBed  by  the  doctrine  of 
Wisconsin,  M.  k  P.  R.  Co.  v.  Jacobson,  170 
V.  8.  287,  45  L.  ed.  194,  21  Sup.  Ot.  Rep. 
115.  See  also  Uinneapolia  t  St.  L.  R.  Co. 
V.  Minnesota,  186  U.  S.  ZC7,  46  L.  ed.  IISI, 
22  Sup.  Ct.  .Rep.  000.  In  the  Jaeobson 
Caae  an  order  of  the  Railroad  Commissi<ni 
of  the  state  of  Mioneaota  waa  considered 
which  required  two  railroads  of  the  state 
to  make  track  connections.  Tbe  statute  of 
the  atate  provided  that  all  common  car- 
riers aubject  to  its  provisions  [468]  should 
provide  at  all  points  of  connection',  crossing, 
or  intersection  at  grade,  where  it  was  nec- 
essary for  interstate  commerce,  ample  facil- 
ities for  transferring  cars  used  in  the  reg- 
ular buainesB  of  their  respective  lines  of 
rood  from  other  lines  or  tracks  to  those 
of  any  other  carrier  whose  lines  or  tracks 
might  connect  with,  cross,  or  intersect  their 
own,  and  should  provide  facilities  for  the 
interchange  of  cars,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers, 
property,  and  "cars  to  and  from  their 
several  lines  and  thgse  of  other  carrier* 
connecting  therewith,  without  discrimina- 
tion in  rates  and  charges.  And  it  was 
provided  that  one  carrier  should  not  be 
required  to  furnish  its  tracks,  equip- 
ment, or  terminal  facilities  to  another 
without  reasonable  eompensstion,  the  cost 
of  connections  to  be  proportionately  di- 
vided between  the  carriers;  and  in  case  of 
diBBgreement,  it  was  to  be  settled  by  the 
Commission.  The  roads  were  required  to 
establish  rpssonable  joint  through  rate*  at 
■the  demand  of  any  person  or  of  the  Cora- 
mission.  And  it  was  provided  that  carload 
lots  should  be  transferred  without  unload- 
ing the  cars  unless  it  be  done  without  coat 
to  the  shipper  or  receiver,  and  without  un- 
reasonable delay. 

Under  this  statute  track  connections 
were  required  to  be  made  by  the  Wisconsin 
Ac.  R.  R.  Co.,  with  an  intersecting  road. 
In  its  answer  before  the  State  Railroad 
Commission  it  alleged  that  to  construct  ft 
connecting  track  would  require  it  to  go 
outside  of  its  right  of  way  and  to  condemn 
land  for  that  purpose.  In  addition  it  urged 
that  to  compel  such  connection  would  vio- 
late the  commerce  clause  of  the  Constitu- 
tion and  the  14th  Amendment.  The 
Commission  directed  the  connection  to  be 
meda,  and  it*  order  .was  afflrmed  by  the 
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loe&l  itato  conrt  to  wbich  kn  Apprftl  wm 
taken,  si  provided  by  the  itatutc.  Thia 
court  afflrmed  the  order,  deciding  that  it 
wa«  a  proper  exercise  ot  the  power  ol  reg- 
ulation of  the  businraH  of  the  corapaniei. 
The  reasoning  to  austaiD  thia  [4T0]  con- 
clusion need  not  be  reproduced.  It  Tested 
upon  the  ultimate  propoaitlon  that  railroad 
companiea  "are  organised  for  the  public  in- 
terests and  to  suhaerve  primarily  the  pub- 
lic good  and  convenience."  And  deciding 
thia  to  be  the  purpose  of  the  creation  ot 
the  roads,  and  that  government  had  pow- 
er to  secure  it,  it  was  held  that  where  a 
provision  for  regulation  is  reasonable  and 
appropriate,  when  considered  with  regard 
to  the  intereats  both  of  the  company  and 
of  the  public,  the  legislation  is  valid,  and 
will  furnish  ample  authority  for  the  courts 
to  enforce  it,  even  though  eminent  domain 
must  be  exercised  or  cost  incurred.  Ttiis 
principle,-  illustrated  by  the  facts  of  the 
cose,  is  apposite  to  the  regulation  under 
review.  If  the  establishment  of  track  con- 
nectiona  by  intersecting  roads,  with  the  nec- 
essary accessories  of  sidings  and  switches, 
be  required,  and  acceptance  and  delivery  of 
loaded  cars  as  a  convenience  of  transpor- 
tation, surely  team  tracks  and  sidings  in 
Detroit  and  tlie  delivery  and  acceptance  of 
loaded  cars  are  as  much  so. 

This  view  is  not  opposed  by  Louisville 
t  M.  R.  Co.  V.  Central  Stock  Yards  Co.. 
212  V.  6.  132,  63  L.  ed.  441,  29  Sup.  Ct. 
Sep.  246.  There  a  provision  of  the  Consti- 
tution of  the  state  of  Kentucky  which 
required  a  carrier  to  deliver  its  cars  to 
a  connecting  carrier  was  held  invalid  be- 
cause it  did  not  provide  adequate  protec- 
tion for  their  return,  or  compensation  for 
their  use.  It  was  hence  held  that  it 
amounted  to  a  taking  of  property  with- 
out due  process  of  law.  But  the  court 
was  careful  to  sa^that  "in  view  of  the  well- 
known  and  necessary  practice  of  connect- 
ing roads,  we  are  tar  from  saying  tlist 
a  valid  law  could  not  be  passed  to  prevent 
the  cost  and  lots  of  time  entailed  by  need- 
less transshipment  or  breaking  bulk,  in 
case  of  an  unressonable  refusal  by  ■  car- 
rier to  interchange  cars  with  another  for 
through  tretHe."  The  point  of  the  decision 
was  that  compensation  should  be  provided, 
and  by  the  law.  As  It  is  sxpreesed  in 
the  opinion:  "The  law  itself  must  save  the 
parties'  rights,  and  not  leave  them  [471]  to 
the  disdretion  of  the  courts."  This  as  a 
condition  waa  explained,  for  it  was  said: 
"We  do  not  mean,  bowever,  that  the  silence 
of  the  [state]  Constitution  might  not  be 
remedied  by  an  Kct  of  l(s>*lAture  or  a 
regulation  by  a  duly  authorized  subor- 
dinate body  if  aueh  legislation  should  be 
held  consiitent  with  the  state  Constitntion 
Sll 


by  the  state  court."  These  condititms  esiat 
in  the  case  at  bar. 

There  is  another  part  ot  the  case  wbieb 
is  more  applicable  to  the  contentions  of 
the  parties  heroti^  and  determine,  it  ift 
urged,  against  the  statute  tinder  considera- 
tion and  the  order  ot  the  CommiaBion,  Tbs 
judgment  reviewed  required  the  railroad 
company  to  receive  at  its  connection  witli 
the  Southern  Railway  Company,  and  to 
Hwitcb,  transport,  and  deliver,  alt  live  stock 
consigned  from  the  Central  Stock  Yard* 
(the  stock  depot  of  the  Southern  Railway) 
to  anyone  at  the  Bourbon  Stock  Yards  <t!ir 
stock  depot  of  the  Louisville  k  Mashvillo 
Railroad).  This  part  of  the  judgment  waa 
based  also  upon  the  Constitution  of  tk* 
state.  We  said:  "If  the  principle  is  sound, 
every  road  into  Louisville,  by  making  m 
physical  connection  with  the  Louisville  & 
Nashville,  can  get  the  use  of  its  ooatly 
terminals  and  make  it  do  the  awitcbing 
necessary  to  that  end,  upon  simply  paying 
for  the  service  of  carriage.  The  duty  of 
a  carrier  to  accept  goods  tendered  at  it* 
station  does  not  extend  to  the  acceptance 
of  cars  offered  to  It  at  an  arbitrary  point 
near  its  terminus  by  a  competing  road  for 
the  purpose  of  reaching  and  using  its  ter- 
minal station.  To  require  such  an  ac- 
ceptance from  a  railroad  is  to  take  ita 
property  in  a  very  eflective  sense,  and  can- 
not be  justified,  unless  the  railroad  holds 
that  property  subject  to  greater  liabilitie* 
tban  those  incident  to  its  calling  alone." 

It  will  be  observed  that  the  beginning 
of  trafSc  was  at  the  Central  Stock  Yardl, 
the  stock  yards  of  the  Southern,  and  was 
to  be  hauled  by  that  road  to  its  connec- 
tion with  the  Louisville  t  Nashville,  and 
by  the  Utter  from  that  [472]  point  to  t";e 
Bourbon  Stock  Yards,  the  stock  depot  of  the 
latter  railroad.  The  yards  were  the  ter- 
minals of  the  respective  roads  for  live  atocic 
delivery,  and  the  case  turned  upon  the  point 
that  the  roads  were  competitive,  and  that 
the  point  of  delivery  was  an  arbitrary  one, 
and  that  thereby  the  terminal  station  of 
one  company  was  required  to  be  shared 
with  the  other  company. 

In  the  case  at  bar  a  shipper  is  contest* 
ing  for  the  right,  as  a  part  ot  tranaporto* 
tion.  The  order  of  the  Commission  was  a 
recognition  of  the  right,  and  legally  so. 
Considering  the  theater  of  the  movement*, 
the  facilities  for  them  are  no  more  ter- 
minal or  switching  facilities  tban  the  de- 
pots, side  tracks,  and  main  line*  are  ter- 
minal facilities  in  a  less  densely  populated 
district.  A  precise  distinction  between  ta- 
.cilitiea  can  neither  be  expressed  nor  en- 
forced. Transportation  is  the  business  of 
railroads,  and  nhen  that  business  may  b» 
regulated    and    to    what   extent   n^^uUted 
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nay  depend  upon  circunutMicM.  No  in- 
flcxibU  principle  of  deciMon  can  be  laid 
down.  Tliii  waa  recogniied  in  Wiaconain, 
H.  A  P.  B.  Co.  V.  Jacobson,  179  U.  B.  £87, 
4S  L.  ed.  194,  81  Sup.  Ct.  Rep.  116.  There 
th«  court  waa'  careful  not  to  say  that  un- 
der no  cirenmitancea  could  an  order  re- 
quiring track  eonaectioua  between  int«r- 
•ecting  roads  be  ■  Tiolation  of  eonatitu- 
tional  righti.  "It  would  depend,"  it  waa 
•aid,  "upon  the  facta  anrrounding  the  caaea 
in  Rgard  to  which  the  judgmtnt  waa  given. 
.  .  .  And  in  many  caaes  queitiona  of  de- 
gree are  the  controlling  one*  by  which  to 
deteminc  the  validity,  or  tha  reverse,  of 
kgislatiTa  action."  Indeed,  no  caaa  could 
better  illustrate  the  value  of  the  principle 
than  does  this  case,  where  the  exceptional 
aituation  of  Detroit  aa  shown  by  the  rec- 
ord, the  relation  of  the  tracks  in  contro- 
Tersy  to  that  situation,  their  length  and 
their  functions,  as  respects  the  commerce 
of  Detroit,  which,  in  the  nature  of  things, 
tbey  perform,  not  merely  as  instrumenta  of 
terminal  service  and  delivery,  but  of  rail- 
way transportation  in  the  completest  sense, 
are  essential  and  controlling  factors  in  the 
determination  of  {473]  the  question  pre- 
sented. To  which  controlling  conditions 
there  must,  of  course,  be  added  tbe  fact  that 
the  railroad  itself  for  a  long  period  of  time 
had  recognized  the  situation,  and  had  ap- 
plied tbe  tracks  to  uses  of  transportation  in 
the  proper  sense  as  distinguished  from  mere 
terminal  service, — a  use  which  was  only 
abandoned  or  sought  to  be  abandoned  wben 
anthori^  was  exerted  to  prevent  unreason- 
able and  to  secure  reasonable  cnarges  for 
the  services. 

It  is  contended  by  appellants  that  the 
statute  Is  void,  upon  its  face  because  the 
severity  of  the  penalties  preclude  an  appeal 
to  the  courts  against  r'a  provisions  except 
at  such  risks  and  costs  that  they  should 
not  be  compelled  to  incur,  and  Ex  parte 
Young,  !09  U.  B.  123,  fiZ  L.  ed.  714,  13 
LJI.A.IK.S.)  932,  26  Sup.  Ct.  Bep.  441,  14 
Ann.  Cas.  7G4,  is  adduced.  But  the  pro- 
vision for  penaltiea  is  in  a  lection  by  it- 
self, and  when  their  enforcement  is  at- 
tempted, their  constitutionality  can  then 
be  determined.  Minnesota  Rate  'Cases 
(Simpson  v.  Shcpard)  230  U.  8.  352,  67 
L.  ed.  1511,  33  Sup.  Ct.  Bep.  729;  Louis- 
ville k  N.  R.  Co.  r.  Oarrett,  231  U.  g.  298, 
ante,  229,  34  Sup.  Ct  Rep.  48. 

As  we  have  determined  that  the  tracks 
or  terminal  facilities  of  appellants  are  not 
taken  by  the  order  of  the  Commission,  we 
need  not  consider  a  aubdivision  of  |  7 
whieh  provides  that  nothing  in  tbe  act 
ahall  be  construed  as  requiring  any  rail- 
road to  give  the  ose  of  its  tracks  or  tcr- 
»t  L.  ed. 


minal  facilities  to  another  railroad  engaged 
in  like  business. 

The  contention  of  appellants  that  they 
were  not  incorporated  for  the  purpose  of 
intra-city  transportatiott  is  untenable. 
They  were  Incorporated  for  the  purpose  of 
transportation,  and  geographical  limita- 
tions under  the  circumstances  which  this 
record  exhibits  cannot  prevail  against  ths 
power  of  the  state  to  r^ulate. 

Decree  afflnned. 


TJKITED  STATES  OF  AMERIQA. 
(See  S.  C-  Reporter's  ed.  474-4S1.) 

Bonds  —  of  public  contractor, 

1.  Compliance  with  the  foi;mal  require- 
ments aa  to  the  mode  of  annulling  a  con- 
tract for  a  public  work  in  case  the  con- 
tractor falls  to  prosecute  the  work  dilijifently 
in  the  judgment  of  a  designated  official  is  not 
a  prerequisite  to  the  maintenance  of  an  ac- 
tion upon  the  contractor's  bond,  where  be 
has  refuaed  to  proceed  with  the  work. 
[For  olbtr  caaea,  see  Bonds,  I.,  la  Dleeal  Sop. 

Ct.    1908,) 
Principal    and    anrety  —  discharge    of 
Burcty  —  extension  —  modlilcBtloa. 

2.  Waiving  the  original  time   limit,  and 


is  paid,  does  not  discharge  the  aure^  upoi 
the  bond  of  a  contractor  for  a  public  work, 
where  tbe  bond  in  terms  contemplated  an 
extension  of  time  aa  posaible,  and  the  con- 
tract provided  for  a  waiver  of  the  time 
limit,  and  for  written  modifications. 
IFor  other  cases,  see  PrlDcIpal  and  Huretr.  111- 

f,   la   Dlscat  Bup.   Ct.  ISOS.] 
United  States  —  contracts  —  constnic- 

tion. 

3.  The  obligation  to  furniab  the  neressary 
cars  rests  upon  the  contractor  rather  than 
the  government,  under  a  contract  by  whicb 
the  former  agrres  to  transport  from  the 
quarry,  cut,  box.  and  deliver  complete,  all 
the  granite  required  for  a  public  work,  to 
be  furniihcd  by  the  government  f.  o.  b- 
cara  at  the  quarry,  even  if  certain  recitaln 
in  the  preliminary  descriptions  and  condi- 
tions can  be  construed  to  mean  that,  as  be- 
tween the  quarryman  and  the  government, 
the  latter  is  bound  .to  furnish  the  cars. 
where  other  recitals  Indicate  that  bidder* 
were  iuvitcd  to  step  into  the  government'* 
shoes  and  asaume  a  like  obligation  to  it. 
[For  otber  cdkb.  see  United  States,  VI.  d.  In 

DltcMt    Blip.   Ct.    IBOB.I 
Trtnl  —  Instructions  —  action  on  bond 
of  public  contractor. 

4.  The  defendant  in  a  suit  on  the  bond 
of  a  public  contractor  for  a  breach  of  Ills 
contract  to  transport,  cut,  box,  and  dvlivei'. 
the  granite  needed  tor  a  piiblic  work,  to  be 
furnished  by  the  goverumeat  f.  o.  b.  oira 
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«t  tbe  quarrj,  has  no  ground  for  valid  com-  i      Meurs.  Charlea  P.  .Hnrley  and  Oeoff 

(ijaint  of  an  lostruetion  to  And  in  his  favor  R.   OalUier   argued   the   canae,   and,   with 

I  the  jurr  ihall  detcrmfoe  that,  on  a  fair  Meurs.  John   B.  A.  Wbeltle  and  Burdrtt« 

«veri«e,  fte  rough  rtonefurnlahed  did  not  g.   W.bater,  filed  a  brief   for   plaintiffs   in 

«OBiply  with  the  atipulation  that  it  ■bould  '  g,^^^. 

ba  famished  in  "net  dimension  blocks,"  as  -.  '  .„„„„.;„  „„_.„  _.  *!..  _i_i_*ii» 

tkey  find  tlie  meaning  and  intention  of  that  7}^   luecessive   prayers   of  the   ptafntilT, 

atipulation  was  understood  by  the  parties  "hich   the  jury   could  not  possibly  nader- 

to  the  contract,  there  being  conUicting  evi-  "tand,  operated  virtually  as  an  instn^ion 

4ence  as  to  the  meaning  of  this  phrase.  to  Snd  for  the  plaintiff,  and  thna  rid  them- 

(For   ott«r   ™»M.   see  Trial,   vn..   In   Dlseit  selves  of  difficultiea  as  to  pleas  which  they 

.    "P-      ■            ,      .,        ,     .        ..  never  understood,  and,  Indeed,  never  saw. 

Appeal  —  mtaleading  InBtrnctlona.  _..  , .       _.      '       J      ..           ._  .,,    ,,_ 

6    The  poaiihility  that  a  reference  to  the  Hitchine  Bros.  v.  Froetburg,  68  Md.  117, 

period   an   to   which   the   court  understood  «  Am-  St.  Rep.  4B2,  11  Atl.  8B»i  Hughes, 

there  was  special  complaint,  when  instruct-  Instructions,    g    53;    Sackett,    Instruetiotu, 

ing  the  jury  to  find  for  the  defendant  in  a  §   214;    II   Enc.   PI.   A  Pr.   IH;   Adams  v. 

«uit  on  the  bond  of  a  public  contractor  if  Somerset  County,  lOS  Md.  201,  66  Atl.  69S. 

they  should  And   that  the   stone   furnished  The  million  dollar  argument  was  prejndi- 

to  the  contractor  by  the  government  did  not  ^j^j    error 

comply  with  the  stipulation  that  it  should        o..  ,i.    1  u    n_    _    n i    im  n-    sia 

iT   f.      ■  1..J   i«      J^  j;— «..<....    1,1™!,.     ..  Southern  R.  Co.  v.  Bryant,  105  Ga,  316, 

be   furnished   in   net  dimension   blocks,   as  '       •                         ' 

they  find  the  meaning  and  intention  of  that  "   S.   E.   182;    4    Enc.   Ev    27;    Snn   Ufe 

stipulation  was  understood  by  the  parties  A""'-  Co.  v.  Bailey,  jOI  Va.  443.  44  S.  K. 

to  the  contract,  might  be  understood  hy  the  ^^9;  Bennett  v.  Beam,  42  Uich.  3G0,  36  Am. 

Jury  as  importing  a  limitation  of  time,  is  Rep.  442,  4  N.  W.  8;  Illinois  C.  R.  Co.  t. 

not  ground  for  reversal,  where  the  matter  Seitz,  111  III.  App.  243;  Johnson  ».  Detroit 

waa  not  called  to  the  attention  of  the  trial  4  m.  R.  Co.  135  Mich.  360,  97  N.  W.  760; 

~'"'*-  ,                      .        ■      .,  o         ^itt  Hillman  v.  Detroit  United  R.  Co.  137  Mich. 

[For  other  cnsei.  see  Appeal  ana  Rrror.  Till.  ,_.    ,-_  .,   „,   _„_     „  ,.■            •.  n   ^    n 

m.  4.  a,  la  Dlsesi  Sop.  Ct.  190S.]  184,  100  N.  W.  399;  Baltimore  t  0.  R.  Co. 

Trial  —  anbmltting  case  to  Jury  —  com-  v.  Boyd,  67  Md.  42,  1  Am.  St.  Rep.  362,  10 

meat  of  conTt  on  evidence.  Atl.  315;   S   Enc.   L.  &  P.  346,  365;   Weat 

6.  A  Federal  trial  judge  may  direct  the  Chicago  Street  R.  Co.  v,  Mnsa,  80  111.  App. 
Jury's  attention  to  a  portion  of  the  testi-  233.  white  v.  Chicago  k  N.  W.  R.  Co.  145 
inony  of  a  party  if  he  leaves  the  decision  i„„^  ^,,8,  124  N.  W.  309;  Southwestern 
Tfop  otC'cns^;"^  TrUl,  VI.  a.  In  Digest  Teleg.  *  Teleph.  Co.  v.  Taylor,  -  Ter.  CTv. 

Sap.   Ct.   1»08.^  App.  — ,   118   8.   W.   188;   Ft.  Worth  Belt 

Appeal   —   prejudicial      error   —  argU'  R.  Co.  v.  Johnson,  —  Tex.  Civ.  App.  — ,  125 

ment  or  remarks  of  connsel.  s.   W.   387;    United   States   Cement   Co.   ▼. 

7.  Counsel's  action  when  putting  in  evi-  cooper,  172  Ind.  600,  88  W.  E.  6S;  Lane  t. 
dence  a  letter  from  the  surety  company  gUte,  86  Ala,  11,  4  So.  730;  Sullivan  v.  Chi- 
in  an  action  on  the  bond  of  a  public  con-  n  •  >  -n  n  n  im  i  .m.  as  u 
tractor,  in  reading  the  letter  heifd  conUin-  <'^°.  «"  I„*  ^-  «■  ^o-  11»  Iowa  464,  93  N. 
Ing  the  words,  "CapiUI  and  surplus  over  W.  367;  Bjoraker  v.  Chicago,  M.  ft  St.  P. 
$1,000,000,"  and  in  sUting  In  argument  B.Co.  103  Minn.  400,  116  N.  W.  202;  Dal- 
tbat  "there  is  no  room  for  sympatny  for  las  Consol.  Electric  Street  R.  Co.  v.  Bladt, 
the  poor  defendant  in  this  case,"  does  not  40  Tex.  Civ.  App.  415,  89  S.  W.  1087;  Louis- 
call  for  reversal  of  the  judgment  where  the  ,ii|e  4  n,  r.  Co.  v.  Crow,  32  Ky.  L.  Rep. 
judge  charged  the  jury  tliat  it  was  not  ^^g  jj,;  S.  W.  807;  Illinois  C.  R.  Co.  t. 
«  eaae  for  .entimcntal  consideration  of  any  p^^^^^   j^^  ^^   gg  gg  g   ^   „^.  ^J^^^^  p 

(For' other  case.,  see  Appeal  .d.1  Brror,  VIII.  R-  <^°-  '■  Field,  60  C.  C.  A.  636,  137  Fed.  14; 

m.  5.  In  DlKeat  Bnp.  Ct.  1908.]  Baiton  V.  Pittsburg  R.  Co.  219  Pa.  492,  68 
Atl.  1022;  Chicago  City  E.  Co.  v.  Henry,  82 

CN"-  ^^1  m.  145. 

There  was  prejudicial  error  In  the  eourt'a 

Argued  November  13  and  14,  1913.    Decided  remarks. 

December  8,  1913.  Vicksburg  A  M.  R.  Co.  v.  Putnam,  118  U. 
S.  545,  30  L.  ed.  257,  7  Sup.  Ct.  Rep!  1,  10 

¥  N  ERROR  to  the  United  States  Orcuit  ^ni.  Neg.  Cas.  S74;  Freiberg  v.  Beach  Hotel 

X    Court  of  Appeals  for  the  Fourth  Circuit  4   g    Improv.  Co.  63  Tex.  455;   D^riiler  v. 

to.revtew  a  judgment  which  afOrmed  a  judg-  g^^^   33  j],    ^es,  83  Am.  Dec.  274;  Cronk- 

ment  of  the  Cirenit  Court  for  the  District  ^ite  v.  Dickerson,  51  Mich.  177,  IC  N.  W. 

of  Maryland  in  favor  of  plaintiff  in  an  ac-  371,  Williams  v.  West  Bay  City,  119  Mich, 

tion   on   the  bond   of   a   public   contractor.  395^  78  N.  W.  328;   Hudson  v.  Hudson,  90 

Affirmed.  Ga.  681,  16  S.  E.  349;  West  v.  Black,  «6  Qa. 

See  same  eaae  below,   110  C.  C.  A.  465,  647;  Knox  v.  Fuller,  23  Wash.  34,  62  Pab 

188  Fed..  6B1.       ,  136;  Kane  v.  Kinnare,  69  111.  App.  81. 

The  facta  arc  stated  in  the  opinion.  The  whole   question  of   damage  la  dla* 

Sl«  ,-.        ISl  V.  8. 
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poMd  of  in  a  nwBBer  abwlafalj  In  eonfltct 
with  the  elementary  priDciplM  of  Hadley  t. 
BaxcDdale,  0  £ng.  Rul.  Caa.  017. 

It  am  fiardly  be  said  that  the  Jury  were 
"Mt  free  to  couider  tha  evidence  for  them- 

.UMola  T.  F«wer,  161  U.  8.  448,  38  L. 
ad.  S27,  14  Sup.  Ct  Bap.  S8T. 

The  iBrtrnctiona  had  a  tendency  to  with- 
draw from  the  consideration  of  the  jury  a 
conaldetKbie  amount  of  important  and  per- 
tinest  teatimony. 

Jewell  T.  Jewell,  1  How.  219,  11  L.  ed. 
108;  MlAnaban  t.  UniTenal  Ins.  Co.  1  Pet. 
170,  7  L.  ad.  B3;  Nudd  t.  Buirewa,  91  U.  6. 
426,  U  L.  ed.  2SB. 

Technical  language  constitutes  a  well- 
known  exception  to  the  rule  that  the  inter- 
pretation of  contracts  is  tor  the  courts. 

IT  Cyc.  ess. 

It  is  true  inter  parte*,  when  the  language 
«(  a  contract  is  uncertain,  the  acts  and  con- 
duct of  the  parties  may  be  considered  to 
diaeorer  the  meaning  of  the  language  used, 
but  the  partita  cannot  testify  as  to  tbeir 
■utderatanding  or  interpretation  of  the  con- 
tract. 

Diamond  *.  Bhriver,  114  Md.  643,  BO  At). 
SIT;  American  Syrup  k  Preserving  Co.  v. 
]U^>crU,  112  Md.  23,  78  AtL  fiSQ:  Dexter 
Sulphite  Pnlp  t  Paper  Co.  t.  McDonald,  103 
Md.  381,  83  Atl.  958;  Mitchell  v.  Weddcr- 
fanin,  «8  Md.  1S9,  11  Atl.  T80. 

But  even  a  party  is  not  bound  by  "any 
construction  which  he  may  have  put  upon 
the  instrument." 

Ringgold  V.  Ringgold,  1  Barr.  &  G.  11, 
18  Am.  Dec.  230;  HuUhins  v.  Dix:>n,  11  Md. 
40;  Vamnm  v.  Thurston,  17  Md.  000;  Stock- 
bam  *.  Stockham,  32  Md.  20S. 

The  jury  could  not  distinctly  understand 
that  what  ia  said  aa  to  the  facta  is  only  ad- 
Tisoiy,  and  in  no  wise  Intended  to  fetter  the 
^MTciss  of  their  own  independent  judKimint. 
Nvdd  T.  Burrows,  91  U.  8.  42B,  23  L.  ed. 
288. 

It  cannot  be  said  that  therein  "all  matters 
of  fact  are  ultimately  submitted  to  the  de- 
termination of  the  jury. 

Lorejoy  v.  United  States,  128  U.  B.  171. 
St  L.  ed.  389,  9  Sup.  Ct.  Rep.  fiT. 

The  thing  is  to  And  out  the  real  intention 
of  the  parties  as  shown  by  their  contract. 

Hurst  *.  AlUmont  Mfg.  Co.  73  Kan.  422, 
<  LJLA.(NA)  &2S,  117  Am.  Bt.  Sep.  52S, 
SC  Pae.  061,  9  Ann.  Cas.  649;  R.  J.  Meut 
Lnmber  Co.  t.  E.  J.  McNeeley  A  Co.  ^8 
Waafa.  2S3,  28  LJl.A.(NJi.)  lOOT,  108  Pac. 
«E1. 

When  the  work  covenanted  to  be  done  was 
■ot  Bnisbed  and  completed  within  the  time 
flscd,  and  Qraham  was  permitted  to  go  cm 
with  the  work,  tha  sealed  Instrumeit  was  at 
««  end. 
SS  L.  ed.  SI 


JsweQ  r.  Sohroeppel,  4  Cosr.  884i  Bnm  t. 
Miller,  4  Taunt.  746,  14  Revised  Rep.  66&: 
Lucas  v.  Godwin,  3  Ring.  N.  C.  73T,  4  Scott, 
602,  3  Hodges,  114,  6  L.  J.  C.  P.  il.  S.  206; 
Orem  v.  Keelty,  85  Md.  344,  38  Atl.  1080; 
Kandrick  &  Roberta  *.  Warren  Bros.  Co.  110 
Md.  74,  72  Atl.  461. 

Such  changes  and  alterations  were  made 
in  the  contract  without  the  surety  company's 
consent  as  entitled  it  to  release  from  its 
Bure^  obligation. 

Miller  v.  Stewart,  9  Wheat.  880,  «  L.  ed. 
180;  Smith  v.  Montgomery,  3  Tex.  199;  8 
Brandt  Suretyship,  g§  427,  748;  Bchaeffer  V. 
Bond,  78  Md.  607,  SO  Atl.  178;  Steams, 
Suretyship,  Sg  72,  79;  Erfurth  v.  Stevenson, 
Tl  Ark.  19B,  72  S.  W.  49;  Judsb  T.  Zim- 
merman, 22  Xnd.  383;  United  States  use  of 
Scburoacker  v.  Mclntyre,  111  Fed.  .190; 
OrlesnB  ft  J.  R.  Co.  v.  International  Constr. 
Co.  113  I.a.  409,  37  So.  10;  Reese  v.  United 
SUtes,  9  Wall.  13,  19  L.  ed.  641;  United 
States  v.  Freel,  186  U.  S.  SOB,  4B  L.  ed.  1177, 
22  Sup.  Ct.  Rep.  S76;  Mundy  t.  Stevens,  V 
C.  C.  A.  386,  i7  V.  H.  App.  448,  61  Fed.  iTj 
Zeigler  v.  Hsllaban,  86  C.  C.  A.  1,  131  Fed. 
206;  Fidelity  4  D.  Co.  v.  UniUd  SUtes,  TO 
C.  C.  A.  204,  137  Fed.  860;  Cross  v.  Allen, 
141  U.  S.  S2B,  35  L.  ed.  843,  12  Sup.  Ct.  Rep. 
67;  United  States  Fidelity  k  G.  Co.  v. 
Golden  Pressed  A  Fire  Brick  Co.  (United 
States  Fidelity  &  G.  Co.  v.  Unit«d  States) 
IBl  U.  S.  424,  48  L.  ed.  243, 84  Sup.  Ct.  Rep. 
142;  United  SUtes  use  of  Hill  v.  American 
Surety  Co.  200  U.  S.  20:i,  50  h.  ed.  440,  88 
Sup.  Ct.  Rep.  16S;  Plumley  v.  United  Statea, 
228  U.  S.  646,  67  L.  ed.  342,  33  Sup.  Ct.  Rep. 
139. 

The  question  of  waiver  is  one  for  the  jury, 
under  tbe  instruction  of  the  court. 

Spring  Garden  Mut.  Ins.  Co.  v.  Evans,  9 
Md.  1,  88  Am.  Dec.  3DB;  Caledonian  Ins.  Co. 
V.  Traub,  80  Md.  224,  30  Atl.  904;  PenU  v. 
Pennsylvania  F.  loe.  Co.  92  Md.  444,  48  Atl. 
13B;  Walter  v.  Victor  U.  Bloede  Co.  B4  Md. 
BO,  GO  Atl.  433;  Sumwalt  Ice  &  Coal  Co.  v. 
Knickerbocker  Ice  Co.  112  Md.  444,  77  Atl. 


56. 

When  a  matter  is  left  by  the  contracting 
parties  to  tbe  judgment,  sanction,  or  ap- 
proval of  a  designated  party,  such  judgment, 
sanction,  or  approval  Is  conclnsive  only  in 
tlie  absence  of  bad  faith . 

Sweeney  v.  United  Statea,  109  V.  S.  6U, 
27  L.  ed.  1063,  3  Sup.  Ct.  Rep.  844 ;  Chicago, 
S.  F.  a,  C.  R.  Co.  T.  Price.  138  U.  8.  1B6,  34 
L.  ed.  BIT,  II  Sup.  Ct  Rep.  890;  Elhlbeig  t. 
United  SUtes,  BT  U.  S.  898,  24  L.  ad.  110«i 
United  States  v.  GlcMon,  1TB  U.  S.  688,  44 
L.  od.  884,  20  Sop.  Ct.  Rep.  288;  FttatOB 
Farm  Co.  v.  Henderson,  108  Hd.  S67,  67 
Atl.  888;  Cbism  v.  Sebipper,  61  N.  J.  L. 
1,  8  L.R.A.  644,  14  Am.  St.  B«p.  668,  16 
Atl.  318;  Chnroh  t.  ShaoUin,  96  Cal.  028, 
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17  LJUL  tlO,  40  Pm.  VB9;  Bkltinon  ft  0.  lentcd  to  a.  atipnUtion  in  the  contrMt  wtdy 

B.  Co.  *.  BrjrdoB,  6fi  Hd.  22fi,  67  Am.  !Up.  ing  the  time  limit. 

SIS,  S  AtL  300,  0  AtL  120;  Doll  ▼.  Noble,  United  8Ut«a  y.  McMullen,  lupn. 

110  N.  ¥.  230,  6  L.R.A.  0B4,  16  Am.  Bt  Rep.  The  claim  lor  extra  work,  which  wm  paid, 

300,  £2  N.  B.  406,  waa  baaed  on  aiterationa  agreed  upon  in  the 

This  qiieatitm  ol  good  faith  oel  «om  ahonld  manner  provided  by  the  contract,  and  inaa- 

have  gone  to  the  jury.  much  aa  the  auretj  aasented  to  tnch  Altera- 

Baltimore  ft  0.  R.  Co.  t.  Brydoo,  6C  Ud.  tiona,  he  cannot  object. 

103,  07  Am.   Rep.   318,  3  Atl.   SOS,  S   Ail.  United  State*  t.  McMuIIen,  anpra. 

120;     Sonnentheil    v.    Chrlatian    Moerleln  The  rule  atrictuatntt  jvrit  should  not  be 

Brewing  Co.  172  U.  8.  401,  43  L.  ed.  492,  IB  applied  to  these  profeaeional  bonding  com- 

Sup.  Ct.  Rep.  233;    Warner   r.  Norton,  20  panies  to  release  them  from  their  juat  obli- 

How.  44S,  16  L.  ed.  050 ;  'iliompson  v.  Si<mz  gationa  where  alight  ehangea  have  been  made 

Falls  Nat.  Bank,  ISO  U.  S.  231,  S7  L.  ed.  in  the  contract,  not  injuring  them   in   tha 

1063, 14  Bup.  Ct  Rep.  94 ;  OaTia  t.  Sehwarti,  leaat. 

165  U.  S.  631,  SO  L.  ed.  280,  15  Sup.  CL  Rep.  United  BUtes  Fidelity  ft  O.  Co.  t.  Golden 

237;  People's  6kv.  Bank  t.  Bates,  120  U.  B.  Preeaed   ft   Fire  Brick   Co.    (United   Statea 

666,  30  L.  ed.  764,  7  Sup.  Ct.  Rep.  079;  Rowe  Fidelity  ft  Q.  Co.  v.  United  States)   101  U. 

T.  United  States,  164  U.  8.  646,  41  L.  cd.  S.  410,  426,  48  L.  ed.  242,  240,  24  Sup.  Ct. 

647,  17  Sup.  Ct.  Rep.  172;  14  Am.  ft  Eng.  Bcp.    142;    United    States    use    of    Hill    t. 

Ene.   Law,    200;    Bush   *.   Jones,    0   LJLA.  American  Surety  Co.  200  U.  S.  107,  60  L. 

iVA.)  774,  note.  ed.   437,   20   Sup.   Ct.   Rep.   109;   Atlantie 

Solicitor  General  D.rl-  argnrf  the  e«.«i  ^nut  ft  D   Co^  y.  I*urinburg,  90  C.  C.  A. 

and  filed  a  brief  for  defendant  in  error:  "ll™'^'^T*     ■  ,    u            u_      i,^       . 

The  obligation  of  the  United  States  was  .   ?"  f'^R  "'  »^^  '^"8^  ^  "  F«'««> 

merely  to  furnish  the  granito  "without  un-  J"*^  1-  u-necesaary.    The  mattor  may  b* 

necesiry  delay,  and  without  cl.arge,  free  on  P««"t*d  in  hisown  way,  provided  the  U« 

board  can.  at  the  quarry   at  Brthcl,  Ver-  "  ~™"r -tated.                    „.     ^   „  „   „ 

rnont"    These  word,  of  toe  contr^A,  in  the  ,,^'^^^''l^V"7'^^^^- ^*^^-"^^- ^ 

absence  of  any  agreement  to  the  contrary,  "i-.^"'  "  ^,*'-  *"*'•  ™V. 

inpos«]  npon  O^ham  alone  the  duty  of  ,^t«  "^f"*'  purpose  of  the  prosecut.oa 

furbish'  I  th     care  "'           e"or  is  delay;  the  judgment 

Bfcmuel  M.  Lawde'r  ft  Son.  Co.  y.  Albert  ^'"*    '^ou  Id    therefore    be    affirmed,    with 

Mackie  Grotery  Co.  97  Md.  1,  82  L.R.A.  707,  damage,  at  10  per  cent    in  wcordanw  with 

54  Atl.  634;  Hocking  t.  Ha^nilton.  168  Pa^  '"til'?'''""'' °^.™'"^*  '    '%   *t\'^t 

107,  27  Atl.' 836;  Baltimore  ft  L.  k  Co.  t.  ,n?Toil*B7'L  JiIIo^^Ts  sl  f^^^f" 

Steel  H-il  Supply  Co.  SO  C.  C.  A.  419,  123  J^'  ^«'  "  ^-  ^-  ""'  ^*''  ''  ^^P-  ^-  »*P- 

Fed.  655;  ETBnston  Elevator  ft  Coal  Co.  t.  ^' 
Gartner,   ISS   Fed.  409;    Sutherland  v.  All. 

huMU,  14  L.  T.  N.  S.  600.  Hr.  Justice  Holmes  delivered  the  opin- 

While  the  trial  judge  very  properly  called  ion  of  the  court: 
the  jury's  attention  to  certain  speciflc  evi-  Thi.  ia  an  action  upon  •  bond  againat  ft 
denee  which  seemed  to  bim  to  have  an  im-  contractor  and  his  aurety,  for  breach  of  ft. 
portant  bearing  on  the  que«tion,  he  neverthe-  contract  made  under  the  act  ef  March  t, 
leea  .toted  thi.  evidence  with  entire  accu-  1003,  chap.  1007,  3!  Stat  at  L.  1102,  with- 
racy,  and  left  the  whole  question  to  the  Green,  stiperintondent  of  construction,  act- 
jury,  in  this  Tcapect  the  charge  is  not  open  >ng  under  tlie  direction  of  the  regento  <rf^ 
to  objection.  *^'  Smithsonian  Institution,  for  the  United: 

Rucker  v.  Wheeler,  127  U.  8.  8B,  OS,  82  States,  party  of  the  firet  part,   which  tba- 

L.  ed.  102,  lOS,  8  Sup.  Ct.  Rep.  1142.  ^^^  ""  8''"'"  *«  w^ure.     The  contractor. 

When  Graham  wholly  abandoned  the  «m-  G'*'"''"'    Hreed    to    -transport    from    th» 

tract,  a.  It  is  clear  he  did.  the  United  State.  I^'T^'  ™''  ^''  *"*^  <*="'"  eompIeU,  all 

immediatoly  acquire!  the  right  to  treat  tbe  ^'  "' if *^'' .!^'**;  ^b*  ftT-'-ti*!  by 

breach  a.  absolute,  and  to  hold  him  without  ^'  P'^.  »*  *"'  "'t'ZJ^/'T  "°  ^*'* 

...                       .       .  cars  at  the  quarry  at  Bethel,  Vermont,  to- 

more  «,ing  for  any  damage,  accruing  to  .^  ,^^,  ^        'of  the  National  Muimna 

t,  the  mewure  of  snchj^nage.  bemg  the  ;„  Washington,  described  in  the  speciflca- 

iDcreaaed  cost  of  completing  the  work.  ti^^    ..^„^   ^^  d„  ,1,  ^^her  thinga  needful 

United  Btato.  v.  O'Brien,  220  U.  S.  821.  ^  carry  out   all  and    singular  X  «»enll 

.328,  66  L.  ed.  481,  484,  31  Bup.  Ot  Rep.  406;  requirements  of  the  .aid  epecificationa,  tb» 

United  States  r.  UcMnUen,  221  U.  8.  460,  drawing,   therein  referred   to,   and    the   io- 

471,  66  L.  ad.  200,  27S,  32  Bup.  Ct  Rep.  128.  etructiona    and    general    ocnditions,"    for   ft 

The  defoBie  of  extension  of  time  for  oom-  gross  sum.     In  case  of  failure  to  prosecute 

phtion  is  not  available  to  a  auMty  who  aa-  the  work  diligoiUy  in  the  judgment  of  tb» 

•«»  .,         ISl  V.  8. 
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mperintandcnt  erf  Mnutruction,  Qi«er 
bis  aacecuor  w*a  given  powei,  "with  the 
•ftBcUoo  of  the  regents  of  the  Smithsonian 
lastitutian,  to  nnnul"  the  contract  by  uo- 
tioe  in  [476]  writing,  whereupon  pft^menta 
tmdcr  the  contract  were  to  ceiMe,  etc.,  and  the 
United  States  was  givea  the  right  to 
corer  from  Graham  anj  exceai  over  the 
contract  price  expended  for  completing  the 
contract,  which  it  was  authorized  to  pro- 
ceed to  do.  Ihere  were  provisions  for  an 
extension  of  time  bj  the  auperinteadent, 
for  written  modiflcationa  of  tlie  contract 
■•  to  the  character  or  quantity  of  thi 
latior  or  material,  and  for  payment  of  B( 
per  cent  as  the  progress  of  the  work  might 
warrant.  The  bond  was  for  the  perfc 
ance  of  the  contract  according  to  its  true 
intent  and  during  any  period  of  extension 
gruited  by  the  United  States. 

On  March  7,  1908,  after  the  time  fixed 
for  the  completion  of  the  work,  Graham 
diachargcd  Iiis  worluneu  and  stopped  woric, 
th«  coutrait  not  having  been  performed. 
On  March  11,  the  superintendent  wrote  to 
him,  saying  that  he  had  heard  that  Graham 
apparently  had  stopped  work  indefinitely, 
and  asking  for  immediate  correct  informa- 
tion. On  the  11th  Graham's  lawyer  an- 
■wered  tliat  Graham  had  stopped  work; 
that  the  step  was  necessary  for  his  finan- 
cial welfare  in  view  of  the  damage  that  he 
bad  suateined  through  the  government' 
conduct,  and  that  "if  this  matter  can  be 
in  any  way  amicably  adjusted,"  he  would 
be  glad  to  do  anything  fair.  On  the  IGth 
the  superintendent  replied  that  if  he  re- 
ceived no  immediate  assurance  that  tlie 
work  was  to  be  resumed  promptly,  he  must 
proceed  to  annul  the  contract  i  and  on  the 
18th  notified  Graham  that  the  contract  was 
annulled  with  the  sanction  of  the  regents 
of  the  Smithsonian  Institution.  To  this 
Oraham's  lawyer  rejoined  that  they  could 
not  concede  aiiy  default,  that  the  govern- 
ment alone  was  te  blame,  but  that  they 
were  willing^  to  do  what  was  fair,  and  to 
let  the  government  use  their  plant  it  the 
damage  anstained  could  be  adjusted.  The 
•nperintcndent  had  written  on  the  ISth  to 
the  secretary  of  the  board  of  regents,  rec- 
mnmcnding  the  so-called  annulment  and  no- 
tice [477]  to  the  contractor  and  his  surety, 
■nd  had  received  hia  approval,  expressed  to 
ba  on  behaU  of  the  board  of  regents.  After- 
wards the  United  States  completed  the 
vin-k.  There  was  a  long  trial  which  re- 
■ultcd  in  n  verdict  and  judgment  for  the 
plaintiff  for  the  penalty  of  the  bond,  $60,- 
000,  subject  te  exceptions.  The  judgment 
was  afGrmed  by  the  circuit  court  of  ap- 
pemlM.     110  C.  C.  A.  466,  188  Fed.  651. 

Before  considering  the  excuses  alleged  by 
Graham,  we  will  dispose  of  a  preliminary 
&■   L.  cd. 


objection  that  the  suit  cannot  be  main- 
tained because  the  SMretary  of  the  board 
of  regents  did  not  consult  the  board  before 
undertaking  to  sanction  the  "annulments' 
of  the  contract  It  is  unnecessary  to  pask 
upon  tbs  argument  that,  under  the  statute^ 
the  board  could  have  no  voice,  and  that 
by  custom  and  practice,  as  well  as  hj  n*- 
cessity,  in  view  of  the  constitution  of  thv 
board,  the  secretary  represented  it  in  mat- 
ters like  this.  The  provision  as  to  annnl' 
ment,  construed  in  United-  States  v.  Me- 
Mullen,  222  U.  S.  460,  471,  66  L.  ed.  269, 
273,  32  Sup.  Ct.  Rep.  128,  and  cases  cited^ 
referred  to  cases  where  there  was  a  failure 
to  prosecute  the  work  diligently  in  the 
judgment  of  the  secretary,  and  allowed  & 
revision  of  that  judgment  in  cases  of  thafe 
sort,  before  the  United  States  should  de- 
cline to  proceed  further  and  complete  th» 
work  by  other  means.  But  when  Grahona 
refused  to  go  on,  there  was  no  question  t£ 
judgment  to  be  revised,  but  a  plain  tveaeti 
of  the  contract  unless  the  refusal  was  ja»- 
tifled,  and  a  right  of  action  accrued  with- 
out the  need  of  a  ceremony  that  would 
have  had  no  meaning  or  use.  The  letten 
from  March  7  to  March  18,  1908,  appear 
to  us  to  show  a  clear  refusal  by  Graham  to 
do  any  further  work.  The  expressions  tm 
to  adjustment  suggest  nothing  but  a  com- 
promise of  mutual  claims,  to  be  fdlowcd 
by  the  government's  not  Graham's,  use  ot 
Graham's  plant. 

Another  objection  not  going  to  the  merits- 
of  Graham's  case  is  that  the  surety  was  dis- 
charged by  a  waiver  of  the  1478]  original 
time  limit  without  its  assent,  and  by  Gim- 
ham's  being  called  on  for  scane  extra  wotkr 
due  to  R  slight  enlargement  of  the  diameter 
of  the  dome,  for  which  he  was  paid'--  Th» 
bond  in  terms  contemplated  an  extension  off 
time  as  possible,  and  the  contract  provided^ 
as  we  have  said,  tor  a  waiver  of  the  time- 
limit  and  for  written  modiScatione.  The 
modifications  were  exhibited  in  letters,  but 
perhaps  it  is  unnecessary  te  consider  ho>w 
far  a  surety  whose  undertaking  extenda  te 
modifications  of  the  principal  contract  in- 
concerned  with  the  form  in  which  they  are- 
made.  The  surety  was  not  discharged. 
United  States  v.  McMuUen,  222  U.  S.  460, 
46S,  469,  66  L.  ed.  26B,  272,  32  Sup.  Ot- 
Rep.  128. 

The  only  question  of  substance  is  whether 
Oraham's  refusal  to  finish  the  work  wn» 
justified  or  excused  by  the  condnot  of  tbe 
other  party.  The  first  and  only  serionn 
matter  of  complaint  on  his  part  was  dda^ 
in  furnishing  him  granite.  The  undispwteA 
testimony  is  that  this  delay  was  due  t(» 
their  being  unable  to  get  cars  at  the  qoar- 
ry  to  take  the  stone,  and  so,  under  th«  in- 
structions, the  jury  must  iMkva  fiound;  so 
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that  tka  TMpoiMlUU^  tat  it  deptndi  qon 
vho  vu  bound  to  hmbh  tbe  wm.  By 
tbt  wntrMt  the  goTommmt  iru  to  fnnilah 
tbe  gruiite  free  od  board  tbc  tax*  at  tbe 
fouiy,  and  Qraham  agreed  to  tranapart  it 
from  that  place.  On  noli  an  uDdertakini:, 
.  4M  Onbam  waa  to  do  the  traniporting,  and 
aaoreorer  waa  made  napondble  for  aafe  dc- 
liToy  on  the  aite  of  the  Huaenm  hnildlng, 
•nd  M  the  railroad  would  be  bii  bailee,  be 
naturally  would  be  held  to  fnmlth  tbe 
■cara.  No  different  eoneluaion  aeeini  to  oa 
4o  follow  from  tbe  language  of  the  pre- 
liminary description  and  conditions.  Theae 
««eite  that  "the  neceaaary  Bethel  granite 
■atock,  in  net  dimension  blocks,  ia  to  be  fur- 
nished to  the  govemmeut  l>y  tbe  present 
coutractor,  free  on  board  cara  at  tbe  quarry 
in  Bethel,  ready  (or  the  contractor  for  tbe 
cutting  of  the  granite,  to  transport  it  to 
his  cutting  yard  for  that  purpose."  They 
go  od:  "Biddera  for  the  Bethel  granite  work 
[479]  will  therefore  hid  on  the  basis  and 
nnderstanding  that  tbe  granite  in  net  di- 
mension blocks,  one  block  for  each  separate 
pattern,  will  be  furnished  to  them  without 
unnecessary  delay  snd  without  charge,  free 
on  board  cars  at  the  quarry  at  Bethel, 
Vermoni."  The  first  passage  does  not  mean 
that  bccauae  the  quarryman  waa  to  furnish 
the  granite  free  on  board  and  ready  for 
transportation,  the  quarryman  was  to  lur- 
nish  the  cara.  It  may  mean  that,  aa  be- 
tween him  and  tbe  government,  tlie  govem- 
meut waa  twund  to  do  it;  but,  by  the  same 
reasoning,  tbe  aecond  passage  means  that 
bidders  were  invited  to  step  into  the  gov- 
ernment's shoes  and  ansume  a  like  obliga- 
tion towards  it,  as  by  tlic  agreement,  when 
made,  Orabsm  did.  It  follows  that  he  can- 
not dbarge  the  United  States  witli  delay 
due  to  lack  of  cars.  Furthermore,  in  a 
letter  of  February  10,  1908,  when  the  de- 
lay had  ceased,  he  wrote  that  the  work  was 
nearly  Snished,  and  that  he  intended  to 
devote  his  whole  yard  to  it  until  it  should 
be  about  completed.  This  is  wholly  iirec- 
ODsilable  with  the  defense  that  a  month 
]at«r  ba  abandoned  the  work  because  of 
the  deUy. 

The  next  excuse  put  forward  la  that  the 
granite  waa  not  furnished  in  "net  dimen- 
sion blocks."  There  waa  contradictory  evi- 
dence as  to  the  meaning  of  the  phrase, 
Oraham  contending,  in  the  face  of  his  eon- 
Cract  to  cut,  that  it  meant  perfect  blacks. 
But  ha  admitted  that  he  did  not  have  that 
nnderstanding  wbcn  be  contracted,  and  al- 
though on  February  14,  1907,  be  com- 
plained of  the  size,  in  the  letter  juat  mea- 
tioued  of  February  10,  1908,  be  wrote  that 
tbe  work  "baa  had  to  be  cut  and  shipped, 
tat  it  ia  now  neuly  flniahed,  and  I  intend 
^^^^^Wg  antii*  yard  to  Haseum  work. 


nnttl  I  aaa  tta  veric  ata 
Ike  jndge  latt  U  to  tbe  Jn?  "whcttMr,  < 
a  fair  average,  tha  nm^  atcan  fniyirtil 
compUed  with  the  atiputation  that  It 
ibouid  be  fnmiabad  in  Ml  rtimmisinn 
blocks,  a*  yon  find  the  wsantng  and  inten- 
tion of  that  stipnlatlaB  was  nndtntood  by 
tbe  partlea  to  the  contract"  [400]  Hn  wdA- 
ed:  "If  yon  find  that  in  tbe  Uttar  put  il 
February  and  the  early  part  of  Hnnh  tha 
stone,  in  point  of  its  dimeaaiona  nnl 
roughneH,  did  not  comply  with  tha  con- 
tract, .  .  .  Qraham  eonld  not  be  held 
to  the  further  performance  of  bis  contract; 
and  your  verdict  should  be  for  the  defend- 
ants." The  reference  to  Fcfamary  and 
March  did  not  import  a  limitation  of  time, 
but  simply  a  reference  to  the  period  aa  to 
which  the  judge  understood  that  there  waa 
special  complaint.  No  attention  waa  called 
to  the  matter  bb  it  should  have  been  if  any 
misunderstanding  was  feared.  Tha  charge 
on  the  point  waa  adequate  and  fair.  It  ia 
objected  that  tbe  judge  called  tho  jnry*a 
attention  to  Qraham'*  testimony  eoacern- 
ing  bis  expectation  wheii  be  contracted. 
Tbe  judge  had  a  right  to  do  mora  than 
that  if  he  left  tha  dedaion  to  them.  Uni- 
versal distrust  creates  nniveraal  Incompe- 
tence. In  the  courts  of  the  United  Stntoi 
the  judge  and  jury  are  aaaumed  to  be  eom- 
pet^t  to  play  tlie  parts  that  sJwaya  bava 
belonged  to  them  In  the  country  in  wbieh 
the  modem  jury  trial  had  its  birth. 
Rucker  v.  Wheeler,  127  U.  B.  SS,  32  U  ed. 
102,  8  Sup.  Ct.  Rep.  1142. 

The  ground  on  which  Graham  teaUfied 
that  he  stopped  work  was  tliat  he  could 
not  get  any  money;  hut  there  seems  to  be 
no  evidence  that  the  government  failed  in 
its  obligations  aa  to  payment,  and  this 
point  is  not  one  of  those  most  pressed. 
We  have  examined  tbe  places  in  the  record 
referred  to  by  the  defendants,  and  think  it 
enougli  to  B&y  that  we  discoter  no  error  of 
which  they  can  complain. 

Much  emphasis  was  laid  in  the  argument 
on  wliat  seem  to  ua  meticuloua  objectiona 
to  every  detail  In  tlie  conduct  of  the  triaL 
One  that  was  dwelt  upon  waa  that,  in  put- 
ting in  a  letter  from  tbe  surety,  showing 
notice  to  it  of  Qrabam'a  default,  and  the 
position  taken  by  It,  the  eovnsd  was  nl- 
lowed  to  read  the  letter  head,  whieb  con- 
tained the  words  "Capital  aud  Bnrplns  oror 
•1,000,000,''  as  well  as  the  letter  Itoatt 
(which  last  was  not  objected  to),  and  that 
in  argument  the  counsel  for  the  garm-n> 
nentsaid:  "There  is  no  [4811  rocon  for  ^n- 
pathy  for  tbe  poor  defendant  in  thia  eaaB." 
The  document  went  In  aa  a  whole,  propvly 
enough,  and  the  judge  charged  tbe  Jury 
that  It  waa  "not  a  oaetf  tor  aantjtnwtnl 
conaidcratlona  of  any  kind,"  with  more  is 
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tht  Mm*  diraetion.  It  would  Im  kbiurd  to 
Kpwt  »  verdict  upon  a  ■pecnUtioii  that 
Ika  Jni7  did  not  d«  their  dn^  and  follow 
the  initraetioae  of  the  eonrt.  Am  to  vaxi- 
oo*  renarlu  made  bf  the  judge  in  the 
conna  of  the  tri«l,  it  is 'enough  to  refer 
la  wbat  wft  hare  laid  alreadj  a*  to  hie 
•power,  aad  that  we  discover  nothing  that 
eoold  have  ereated  a  prejudice  againit  the 
defendanta,  or  have  been  open  to  objection, 
•res  if  be  had  been  more  strictly  tied  down 
bj  law  than  he  was. 

We  And  no  error  on  the  queation  of  dam- 
■gee.  The  Judge  inatnicted  the  jury  that 
the  plaintiff  wae  entitled  to  recover,  of 
eonree  not  exceeding  the  penalty  of  the 
bond,  the  dlffennce  between  "the'  reason- 
able and  neeeetary  eoet  to  the  plaintiff  for 
traoaporting,  entting,  and  delivering  the 
granite  mentioned  in  thia  case  .  .  .  and 
tbeamoaut  ipecified  in  the  contract"  to  be 
paid  to  Qraham.  Here  wat  eome  cavil  at 
the  phraaa  "granite  mentioned  in  thia  case" 
but  obvioiuly  it  meant  the  granite  in  con- 
trover^.  There  wae  evidence  warranting 
a  finding,  and  the  meaenre  followed  the 
contract  and  was  correct.  United  Btatee 
V.  McMnllen,  822  U.  &  460,  471,  6S  L.  ed. 
m,  £73,  82  Bap.  Ct  Rep.  12B.  A  euper- 
fluouB  number  of  prayers  was  lubmitted 
isd  exceptions  were  taken  at  every  step. 
We  deem  it  enou^  to  say  in  regard  to 
them  all  that  the  instructions  to  the  jury 
were  fair,  the  rulings  on  the  questions  in 
the  ease  eorrcet,  and  that  nothing  appears 
that  would  warrant  us  in  ordering  the  ease 
t»  be  retried. 

Judgment  affirmed. 


[«8S]  LUCIANO  CHAVEZ  et  al.,  Appts., 

EL0I8A  una  A  DE  BEROBBE  et  aL 

(See  B.  C.  'Beporter's  ed.  482-491.) 

Deed  ^  what  cooelltnteia  —  executed  or 
cvcovttVT  Inatrnment. 

1.  A>  executory  contract  for  a  eonvey- 
■aee,  and  not  a  present  transfer  with  fur- 
ther aaeiiranee,  was  imported  by  an  in- 
hrmml  unadcnowledged  document,  signed  by 
both  parties,  which  recites  that  one  of  sueb 
partiea  baa  aold  and  transferred  to  the  other 


conveyance   as   soon   as   an- 

NOTK. — As  to  when  vendee  is  estopped  to 
dlqmte  the  title  of  his  vendor — see  note  to 
Watkins  v.  HolnMi,  10  L.  ed.  U.  8.  8TS. 
i«  El.  ed. 


other  specified  grant  shall  be  confirmed,  tbtr 
vendees  to  have  possession  in  the  interim. 
[Por   other  casee,    see   Deeds,   II.,   lo    Dlceet 

Sap.    Ct.    louaT] 
Evidence  —  relevancr — ejectment. 

2.  Proof  that  tbe  heirs  of  the  vendor  in 
an  agreement  reciting  that  be  bad  sold  and 
transferred  certain  lands,  and  would  exe- 
cute the  documents  of  conveyance  when  • 
certain  Mexican  land  grant  should  be  con- 
firmed, have  advsntagpoualy  sold  or  dis- 
posed of  certain  claims  acquired  under  the 
act  of  March  3,  1891  (26  Stat,  at  L.  864. 
chap.  C39,  U.  S.  Comp.  Stat.  1001,  p.  705). 
IS  17,  IS,  as  amended  by  the  acts  of  FiA- 
ruary  21,  1SB3  (27  Stat.  at.  L.  470,  chap. 
140),  and  June  27,  1898  (30  SUt  at  t, 
4B5,  chap.  604.  U.  S  Comp.  Stat  1001,  p. 
776),  within  the  limits  of  such  grant  after 
it  bad  been  rejected,  is  not  admissible  in  an 
ejectment  suit  brought  against  those  in  poa- 
session,  claiming  under  the  vendees  In  sueb 
grant,  either  as  tending  to  show  that  they 
treated  tbe  agreement  as  executed  rather 
than  executory,  or  'Upon  the  theory  that, 
even  if  executory,  they  could  not  recover  in 
the  action  without  first  surreaderlnff  the  ad- 
vantages  obtained  through  such  claims. 
Adverne  passeBslon  ^  vendor  and  pwr- 

ebaser  —  private  land  claims. 

3.  The  mistaken  belief  that  tbe  surveyor 
general  had.  power  to  adjudicate  and  ap- 
prove un  con  Armed  Mexican  [and  grants,  en- 
tertained by  both  parties  to  an  executory 
contract  for  the  sale  of  land,  investing  the 
vendees    with     possession    until    such    ae> 


mends  tbe  rejection  of  the  grant,  and  such 
possession  continues  to  be  in  virtue  of  the 
axreement  until  a  final  adverse  decision  by 
the  proper  legal  authorities. 
[For  other  cases,  see  Adverse  Possession.  I.  e. 

la    Digest    Bap.    Ct.    1908.1 
Ejectment  —  claims  ^  adverse  possea- 

4.  A  demand  for  anrrender  of  possession 
is  not  a  prerequisite  to  the  maintenance  of 
an  action  in  ejectment,  brought  by  the  heirs 
of  the  vendor  in  an  executory  eontraet  for 
the  sale  of  land,  where  those  claiming  un- 
der   tbe    vendees    continued    in    | 


were  asserting  full  title  in  themselves. 
[For  other  csaei,  nn  Ejectment,  T.,  In  Dtterc 
8up.    Ct.    IBOS.] 

Estoppel  —  vendor  and  vendee. 

fi.  Those  In  possession  of  land  as  eondi- 
tional  vendees  are  estopped  to  call  in  ques- 
tion their  vendor's  title  when  aned  by  nfm 
in  ejectment. 
[Par  other  cases,  see  Bstoppel.  832,  S84B.  )■ 

Direst  Bup.  Ct.  1908.] 

[No.  6.] 
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judgment  wbicb  affirmed  *  judgment  of  tb« 
Diitrict  Court  ol  Suita  Fe  County,  in  that 
territory,  in  favor  of  plaintiffs  in  an  action 
of  ejectment.    AlDnned. 

See  same  cue  below,  14  N.  M.  3BZ,  — 
JLEX(N.S.)  — ,  03  Pftc.  762. 

The  facta  are  atated  in  tb«  opinion. 

Vt.  a.  B.  R«nelian  submitted  the  cauM 
for  appellants; 

Tbe  statute  of  limltationa  waa  a  complete 
defense  even  if  the  contract  waa  originally 
executory. 

Uaxwell  Land  Grant  Co.  v.  Dawson,  l&l 
U.  S.  5S6, 38  L.  ed. 270,  14  Sup.  Ct.  Rep.  «5B; 
Teall  T.  Schroder,  168  U.  8.  172,  30  L.  ed. 
938,  IS  Sup.  Ct.  Rep.  788;  Sharon  t.  Tuck- 
er, 144  U.  S.  63S,  36  L.  ed.  633.  12  Sup.  Ot. 
Rep.  720;  Ewing  t.  Burnet,  11  Pet.  41.  9 
L.  ed.  624;  SimmonB  Creek  Coal  Co.  v. 
Dono,  ]42  U.  8.  417,  35  L.  ed.  1062, 12  Sup. 
Ct.  Rep.  230;  Smith  t.  Gale,  144  U.  S.  621, 
36  L.  ed.  626,  12  Sup.  Ct.  Rep.  674;  Zeiier 
V.  Eckert,  4  How.  206,  II  L.  ed.  S82;  WilU- 
«on  V.  Watkins,  3  Pet.  43,  7  L.  ed.  608; 
Jackson  ex  dem.  Bradatreet  v,  Huntington, 
B  Pet.  420,  8  L.  ed.  180;  McCIaakey  v.  Barr, 
42  Fed.  613;  1  Am.  &  Eng.  Enc.  Law,  2d  ed. 
S03,  806;  Ellicott  t.  Pearl,  10  Pet.  412,  9 
I..  e<l.  476. 

A  prcRuroption  of  grant  and  deed  arises 
from  lap  Be  of  time. 

Fletcher  v.  Fuller,  120  U.  S.  634,  30  L. 
«<■.  769,  7  Sup.  Ct.  Rep.  667;  United  Statea 
V.  Chavez,  176  U.  S.  620,  44  L.  ed.  268,  20 
Sup.  Ct.  Rep.  166;  Van  Gunden  v.  Virginia 
■Coal  k  1.  Co.  3  C.  C.  A.  294,  8  U.  S.  App. 
229,  62  Fed.  856;  Fuller  v.  Fletcher,  44 
Fed.  37:  United  SUtes  v.  Dcvrrcus,  32  C. 
C  A.  G04,  61  U.  S.  App.  648,  90  Fed.  187; 
Zeller  v.  l^ckert,  4  How.  297.  1 1  L.  ed.  982 ; 
Woodson  T.  Scott,  1  Dana,  472;  Downing  t. 
Ford,  9  Dana,  303;  Brock  v.  Savage,  46  Pa. 

as. 

The  statute  ot  limitationa  waa  aet  in 
notion  September  7,  18B1.  for  then  Oter'a 
rigbt  of  re-entry  ripened,  if  he  ever  bad  it. 

26  Cye.  1066-1067;  Mahoning  County 
T.  Young,  8  C.  C.  A.  27,  16  U.  S.  App.  263, 
M  Fed.  06;  6  Am.  k  Eng.  Ene.  Law,  602, 
note  9. 

Demand  of  poasesaion  or  notice  to  quit 
was  a  prerequisite  to  suit. 

Gregg  v.  Von  Phul,  1  Wall.  282,  17  L.  ed. 
S38;  Costigan  v.  Wood,  6  Crancb,  C.  C. 
S07,  Fed.  Caa.  No.  3,266;  Jonea  v.  Temple, 
S7  Va.  210,  24  Am.  St.  Rep.  649,  12  S.  E. 
-404;  Williamson  v.  Paxton,  IB  Gratt.  476; 
Stackbouse  v.  Doc,  E  Blackt.  670;  Getty  v. 
Peters,  82  Mich.  661,  10  LJt.A.  406,  46  N. 
■W.  1036. 

Bat  tbe  tenant  may  forfeit  that  right. 

Gregg  ».  Ton  Pbul,  1  Wall.  282,  17  L.  ed. 
.£38;  Jackson  ex  dam.  Livingaton  t.  Niven, 

Sit 


10  Johns.  336  i  Hotaling  t.  Hotaling,  47 
Barb.  167. 

The  court  should  faave  sustained  the  mo- 
tion to  dismiss  the  cause  because  no  notice 
to  quit  bad  been  given,  and  because  it  was 
not  abown  that  uie  exceptions  and  reser- 
vations from  the  deed  by  Miguel  E.  Pino  to 
Manuel  Antonio  U;ero  were  not  the  very 
lands  claimed  by  the  defendants  or  sonw- 
body  else. 

Maxwell  Land  Grant  Co.  v.  Dawson,  151 
U.  S.  686,  38  L.  el.  276,  14  Sup.  Ct  Rep. 
458;  Hawkins  v.  Barney,  6  Pet  457,  8  L.  ed. 
100;   Taylor  v.  Taylor,  3  A.  K.  Marab.  18. 

The  plaintiffs  are  estopped  by  laches  to 
have  or  recover  tbe   premises. 

Kirk  V.  Hamilton,  102  U.  S.  78,  20  L.  ed. 
82;  Naddo  v.  Bardon,  2  C.  C.  A.  335,  4  U. 
S.  App.  642,  61  Fed.  49S;  Dickerson  v.  Col- 
grove,  100  U.  S.  678,  25  L.  ed.  618. 

Mr.  T.  B.  CatroD  submitted  tbe  cause  for 
appellees.  Mr.  R.  C.  Qortner  waa  on  tbe 
brief; 

Tbe  instrument  is  plainly  an  executory 
contract  to  convey  and  to  make  Utie  deeds 
upon  the  happening  of  a  certain  contin- 
gency, and  to  vest  the  possession  and  enjoy- 
ment of  the  fruits  and  products  in  the 
proposed  vendee  in  tbe  interim. 

0  Am.  t  Eng.  Enc.  Law,  2d  ed.  03;  Wil- 
liams V.  Paine,  160  U.  S.  76,  42  L.  ed.  «B7, 
18  Sup.  Ct  Rep.  279;  Jackson  v.  Moncrief, 
5  Wend.  29;  Ogden  v.  Brown,  33  Pa.  248; 
Phillips  v.  Swank,  120  Pa.  84,  6  Am.  St 
Rep.  691,  13  Atl.  712;  Bell  v.  McDuffii-,  71 
Ga.  204;  Jackson  ex  dem.  Livingston  v.  Niv- 
en, 10  Johns.  335;  Neave  v.  .lenkins,  2 
Yeates,  107;  Sherman  v.  Dill,  4  Yeates, 
295,  2  Am.  Dec.  408;  Stouffer  v.  Coleman, 
1  YeatcB,  3D3;  Stokely  v.  Trout,  3  Watts, 
163;  Stewart  v.  Lang,  37  Pa.  201,  78  Am. 
Dec.  414;  JackBon  ex  dem.  <!repn  v.  Clark, 
3  Johns.  424;  Scbenley  v.  Pittsburgh,  104 
Pa.  472. 

A  poBsession  so  taken  is  not  adverse.  It 
is  expreesly  a  possession  in  recognition  of, 
and  on  behalf  of.  the  owner. 

1  Cyc.  1047;  Hart  v.  Boatwick,  14  Fla. 
178;  Tyler.  Ejectment,  875;  Brandt  ex  dem. 
Walton  V.  Ogden,  1  Johns.  166;  Jackam 
ex  dem.  Bonnell  v.  Sharp,  6  Johns.  163,  A 
Am.  Dec.  267;  Jackson  ex  dem.  Gansevoort 
V.  Parker,  3  Johns.  Caa.  124;  Gay  v, 
MofBt  2  Bibb,  507,  5  Am.  Dec.  033;  McGee 
V.  Morgan,  1  A.  K.  Marsh.  62;  Kirk  r. 
Smith,  9  Wheat.  24L  6  L.  ed.  81;  Jackson 
V.  Berner,  48  111.  203;  Floyd  v.  Mintsey, 
7  Rich.  L.  181;  Williams  v.  Cash,  27  Ga. 
507.  73  Am.  Dec.  739;  Jackson  ex  dem. 
Young  V.  Camp,  1  Cow.  606;  Woods  v. 
Dille,  11  Ohio,  466;  McManue  v.  Matthews. 
—  Tex.  Civ.  App.  — ,  66  8.  W.  589;  Durst 
V.  Skillem,  —  Tex.  Civ.  App.  — ,  46  S.  W. 
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S40;  QUMO  V.  Uniwon,  «  Vt  S7,  SI  Am. 

Dec  WS;  1  Am.  A  Bng.  Ene.  Law,  2d  «d. 

SlDi  Ttl^Dun  A  WMt  T.  Uttlt^  13  III.  241; 

Aldsnon  t.  Mu-ahall,  7  Mont.  SS8,  18  Pao. 

578;  Jddm  v.  Pelhun,  B4   Al>.  20S,  4   Bo. 

SZi  BranMD  t.  Horg«n,  S4  Alk.  ASS,  4  Bo. 

US;  iHea  t.  Long,  71  Ho.  609;  Pkrigh  Bd. 

o(  Scbdcd  Director*   v,    Edrington,   40'  Ia. 

Ana.   R33,    4    So.    674;    Aver7    t.    BKUm, 

Wright   (Ohio)    570;   ITia^er  v.  Society  of 

L'nitcd   Brethren,   80   Pa.   «2;    Bldwell   t. 

Enu,  150  Pft.  30,  26  AtL  817;   DavU  t. 

Hurrt,  —  Tei.  — ,  14  8.  W.  610;  Udell  t. 

P*tk.  70  T«.  M7,  7  S.  W.  786;   Wild  t. 

SerpeU,    10    Oratt.    40S;    Red    v.    Bhepler, 

<  Vt.  602;   Hollejr  v.  Bawlej,  3B  Vt.  534, 

M  Am.  Dee.  SCO;  Swann  v.  XhayM,  36  W. 

Va.  46,  14  &  E.  423;    1  Cyc.  1045,  1061; 

Adama  v.  Fullam,  47  Vt.  658;  Pratt  v.  Cao- 

fleM,  67  Ho.  SO;  Lacaa  v.  Broolu,  18  Wall. 

4S6,  21  L.  cd.  779;  Kirk  t.  Smitli,  9  Wheat 

241,  6  L.  ed.  81;  Hecrmana  v.  Schmalti,  10 

Bfaa.    3S3,   7  Fed.   666;    SUnsbur?  v.  Tag- 

gsrt,  3  HcLean,  457,  Fed.  Cas.  No.  13,292; 

1  Am.  A  Eng.  Enc.  I*w,  709;  Grafdoii  t. 

Hard,  6  C.  C.  A.  258,  6  U.  S.  App.  610,  5S 

Fed.  724;   Clintos  Wire  Cloth  Co.  v.  Qard- 

ner,  9&  111.  151;  Uoihier  v.  Reding,  12  He. 

4i8;  Gwynn  v.  Jonea,  2  Oill  A  J.  173;  Ljo- 

brook   T.    Hall,   73   Miaa.   509,   19   So.  348; 

GaraOD  V.  Broadj,  66  Neb.  648,  71  Am.  St. 

Bep.  891,  77  N.  W.  80;  Den  ez  dem.  Decker 

▼.  Adatna,   12  N.  J.  I>.  99;   People  ex  rel. 

Cbrome  Steel  Co.  v.  Paulding,  22  Hnn,  91 ; 

Jackson  ex  dem.  Coraon  v.  Cairns,  20  Jobna. 

301 ;  Huntington  t.  Mattfleld,  —  Tex.  Civ. 

App.  — ,  65  8.  W.  361;  Holman  v.  Bonner, 

«3  Hiaa.  131;  Hannibal  A  St.  J.  R.  Co.  V. 

3imer,  115  Ho.  158,  21  B.  W.  91S. 

The  tenancj  relation  applied  to  the  cuc- 
(xaaora  of  Sena  j   Baca. 

1  Cye.  1049,  1062;  1  Am.  A  Eng.  Enc. 
Law,  311;  Bedlow  t.  New  York  Floating 
Dry  Dock  Co.  112  N.  Y.  266,  2  LJI.A.  629, 
1»  N.  E.  800;  Whitli^  T.  Edmnnda,  94  K. 
Y.  S09;  PotU  T.  Coleman,  67  Ala.  221;  Rua- 
aell  V.  Envin,  38  Ala.  44;  Jackaon  ex  dem. 
Duncan  t.  Harder,  4  Johna.  202,  4  Am.  Dec. 
282;  Blackwell  v.  Ryan,  21  B.  C.  112;  Han- 
nibal &  St.  J.  R.  Co.  T.  Miller,  116  Ho.  158, 
21  8.  W.  915;  Fulkeraon  t.  Brownlce,  69 
Ho.  371 ;  Jackecn  ex  dem.  Griawold  t.  Bard, 
4  Johna.  230,  4  Am.  Dee.  267;  Kctchum  v. 
Spnrlock,  34  W.  Va.  S97,  12  B.  E.  838; 
Timmona  v.  Kldwell.  138  IlL  13,  27  N.  E. 
786;  Quinn  v.  Qulnn,  27  Wia.  168. 

A  claim  one«  filed  remaina  Mb  judioe 
before  the  aurveyor  general  and  Congreat, 
•nbject  to  "adjudication  and  approral"  at 
anj  time. 

United  SUtes  t.  Ortii,  176  U.  S.  487,  44 
L.  cd.  S31,  20  Sup.  Ct.  Rep.  406. 

No  notiee  to  ^it  waa  necaaaai;  In  thla 

6S  L.  ed. 


[483]  Mr.  Juatice  Van  I>ei'anter  d«- 
livered  the  oplnkia  of  the  court: 

TbiB  waa  an  acdon  in  ejectment  to  re- 
cover the  poaaeaaion  of  317  acrca  ol  land  in 
Santa  Fe  eountj.  New  H«rico.  Tbe  de- 
fenaeg  interposed  were  tbe  general  iaaue 
and  that  tbe  cauae  of  action  did  not  accrue 
within  ten  yeara  before  tha  action  waa 
b^nn.  A  trial  to  the  court  without  a  jurj 
reaulted  in  a  judgment  for  the  plaintlffa, 
which  waa  aiBrmed  bj  the  aupreme  court 
of  the  territory  (14  N.  H.  862,  —  L.R.A. 
(N.S.)  —  ,  93  Pae.  762),  and  tb«  eaae  waa 
then  brought  here.  A  statement  of  the 
facta,  in  the  nature  of  a  apecial  verdict, 
and  of  the  rulings  and  exceptiona  upon  tba 
rejection  ol  oertain  eridence,  waa  made  and 
certified  hj  the  appellate  court  agreeably  to 
the  act  of  April  7,  1874  (18  SUt.  at  L. 
27,  chap.  80),  |  2. 

Briefiy  atatad,  tbe  principal  facta  are  aa 
followa:  On  June  22,  187B,  Manuel  A. 
Otero  and  Jema  M.  Sena  j  Baca  entered 
into  an  agreement  written  in  Spaniah,  a 
translation  of  which  ia  aa  followa: 

Know  all  men  irj  tbeae  preaenta;  That 
I,  tbe  underaigned,  Manuel  Antonio  Otero, 
reaident  of  the  county  of  Valencia,  in  the 
territory  of  New  M^lca,  for  conaideration, 
have  aold  and  transferred  in  favor  of  Jeaua 
H.  Sena  y  Baca  and  Agapita  Ortlc,  bia 
wife,  a  ranch  known  aa  tbe  ranch  of 
Galiateo,  wbicb  is  situated  in  the  county 
of  Santa  Fe  and  territory  aforesaid,  known 
aa  tbe  ranch  which  was  formerly  of  tbe 
deceased  Don  Miguel  £.  Pino;  and  that  I 
will  give  and  execute  the  documenta  of  con- 
veyance of  the  aaid  ranch,  in  favor  of  Jeaua 
H.  Sena  y  Baea  and  Agapita  Ortii,  aa 
soon  as  there  shall  be  adjndieated  and  ap- 
proved by  the  lurveyor  general  tbe  grant 
of  Bartolom«  Baca  of  a  tract  which  waa 
ceded  to  him  by  tbe  Governor  Melgares  in 
the  year  1810,  and  the  which  ia  aitnate  in 
the  connty  ot  Valencia  In  the  terTitaty  of 
New  Mexico;  and  furthermore,  they  will 
take  poaaeaaion  of  tbe  aforesaid  ranch,  and 
will  haf  e  and  enjoy  all  the  prodnots  [A84] 
of  the  aame,  until  the  proper  documenta 
may  be  executed,  and  in  eonforml^  with 
the  above  stated;  and  the  aaid  Jeaua  IL 
Sena  y  Baea  ao  agreea  and  haa  signed  bare 
jointly  with  me. 

In  witness  whereof,  we  sign  the  present 
in  Ia  Ctenatancia,  eounty  of  Valencia,  thia 
22d  day  of  June,  a.  ».  1878. 

Manuel  A.  Otero. 
Jesna  H.  Sena  y  Baeft. 

At  that  time  the  OaUatao  nosh  ui  Ot 
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BKrtolomA  Baa*  trtet  were  mppoaed  or 
cUimed  to  be  uaconflnned  Heiieui  granta, 
the  former  of  24,000  acree  and  the  Utter 
of  a  vaatly  gireter  area.  Otero  had  lome 
•ubstantial  right  ia  the  former,  and  Sena 
J  Baca  waa  aiierting  an  undWided  interest 
in  the  latter,  as  aa  heir  of  ttw  origiaal 
grantee,  im  part  of  the  transactioD  be- 
tween them,  Otero  was  to  reeeiTe,  ai  ' 
few  daye  after  the  signing  of  the  agreement 
did  receive,  from  Sena  j  Baca,  a  deed  for 
the  latter'a  asserted  interest  in  the  Barto- 
lomtf  Baca  tract. 

The  alleged  grant  from  Mexico  of  that 
tract  was  thereafter  presented  to  the  sur- 
veyor general  for  New  Mexico  for  examina- 
tion and  report  under  |  S  of  the  act  of 
Jul;  22,  IBM  (10  Stat,  at  L.  306,  chap. 
103).  That  officer,  on  September  T,  1881, 
made  a  report  recommending,  upon  the 
proofs  then  before  him,  that  the  grant  be 
not  conftrmed,  but  rejected;  and  this  report 
was  dulj  laid  before  Congress  tor  such  ac- 
tion thereon  aa  it  ihould  deem  jiut  and 
proper.  While  the  matter  was  awaiting 
action  by  Congress,  the  court  of  private 
land  claims  was  created  b^  tbe  act  of 
JIarch  3,  1891  (2S  Stat,  at  L.  854,  chap. 
53S,  U.  S.  Comp.  SUt.  1901,  p.  765),  and 
waa  invested  with  jurisdiction  of  proceed- 
ings looking  to  the  confirmation  or  rejec- 
tion of  luch  granta.  The  Uartolomtf  Baca 
}{rant  waa  then  appropriately  brought  before 
that  court  for  consideration '  and  ad  judica- 
tion, and  was  confirmed  to  tbe  extent  of  II 
aqaare  leaguea;  but  in  1897,  on  an  appeal 
to  this  court,  [4SS]  the  judgment  of  con- 
firmation waa  reversed  and  the  grant  re- 
jected aa  invalid  because  resting  upon  a 
forged  signature  of  the  governor.  United 
SUtea  V.  Bergere,  188  U.  S.  86,  42  L.  ed. 
S83,  18  Sup.  Ct  Rep.  4. 

In  the  meantime  the  Oaliateo  grant  waa 
presented  to  the  court  of  private  land 
elairaa  for  consideration  and  adjudication, 
and  waa  hj  that  court  confirmed  aa  a  valid 
grant  for  317  acres  only,  the  confirmed 
are*  being  the  land  here  in  controversy. 

Tbe  plaintiffs  are  heirs  at  law  of  Otero, 
who  died  in.  1682,  and  tbe  defendants  are 
tlia  successors  in  interest  of  Sena  y  Baca 
and  hia  wife  under  the  agreement  i^  1678. 
Tbe  mesne  convejances  through  which  the 
defendants  became  such  aueceasors  were 
quitclaim  deeds,  and  were  accompanied  b; 
a  delivery  of  the  original  agreement. 

Sena  y  Baca  and  his  wife  went  into  pos- 
aaaaion  of  the  land  in  controveray  under  and 
purauant  to  that  agreement,  and  they  and 
their  iucccHsors  continued  in  poaaeaaion, 
farmed  tbe  land,  made  such  improvements 
thereon  as  were  incidentaJ  merely  to  its 
use  in  that  way,  received  the  rents  and 
proflta,  pftid  aome,  but  not  mil,  of  tbe  taxea. 


and  azercised  other  poaoessorj  rights  or- 
dinarily incident  to  ownership,  but  all  ean- 
sistent  with  the  rights  oonferred  t^  tbe 
agreement  of  1878, 

In  the  proceeding  in  the  court  of  privat* 
land  claims  relating  to  the  Ualiateo  grant, 
the  succeSBOrs  of  Sena  y  Baca  and  hi*  wife 
sought  to  secure  a  confirmation  of  tbe 
grant  tor  the  tuU  24,000  acres  theretofore 
claimed,  and  in  that  connection  traced  their 
right  through  the  agreement  with  Otero, 
thus  recognizing  his  title. 

The  present  action  waa  begun  April  3, 
1901,  without  any  prior  demand  for  the 
posaession.  At  that  time  tbe  .defendant* 
were  openly  claiming  tall  title  in  them- 
selves, not  with  standing  the  prior  adjudica- 
tion of  the  invalidity  of  the  Bartolom* 
Baca  grant,  and  notwithstanding  there  had 
been  no  conveyance  by  Otero  or  his  heir* 
of  the  Galisteo  grant,  aa  contemplated  by 
the  agreement. 

[486]  Other  facta  disclosed  in  the  certi- 
fied statement  will  be  noticed  in  eonnectioB 
with  particular  queatiofia  upon  the  deciaioB 
of  which  it  is  claimed  they  have  a  bearing. 

The  territorial  courts  held  that  the 
agreement  of  1678  waa  not  a  conveyance^ 
but  an  executory  contract  for  a  conveyance 
in  the  event,  and  only  in  the  event,  of  th» 
favorable  adjudication  and  approval  of  the 
Bartoiomi  Baca  grant;  that  this  event  be- 
came an  impoaaible  one  when,  in  160T,  thia 
court  rejected  that  grant  aa  invalid;  that 
the  defendants'  rights  under  the  agreement 
were  thereby  terminated  and  extinguished  i 
that  the  poaaeaaion  of  Sena  y  Baca  and  bi* 
wife,  which  was  continued  by  their  suc- 
cessors, was  acquired  and  held  under  the 
agreement  and  in  recognition  of  Otero'a 
title,  and  therefore  was  not  adverae;  and 
that  upon  all  the  facts  tha  plaintiffs  werF 
entitled  to  recover. 

While  it  doea  not  appear  to  be  claimed 
thai  the  question  of  title  as  between  theac 
litigants  waa  adjudicated  by  the  court  of 
private  land  claima  in  the  Oalistao  Case,  it 
is  well  to  observe  that  tbe  act  creating  that 
court  and  defining  its  juriadiction  declared 
in  aubdiviaion  B  ^  S  13:  "No  proceeding, 
decree,  or  act  under  this  act  shall  conclude 
affeet  the  private  righta  of  peraons  aa 
between  each  other,  all  of  which  right* 
shall  be  reserved  and  saved  to  the  aam* 
effect  aa  if  this  act  had  not  been  paaacd; 
but  the  proceedings,  decrees,  and  acta  hen- 
n  provided  for  ihall  be  conclusive  of  all 
ighta  aa  between  the  United  States  and 
all  persons  claiming  any  interest  or  right 

auch  Unds."  See  United  SUte*  v.  Con- 
way, 17B  U.  8.  ao.  71,  44  L.  ed.  72,  78,  BO 
Sup.  Ct  Rep.  13. 

1.  It  is  urged  here  that  the  agreeownt 
of  1878  in   itaeU  tranafemd  the  title  to 
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Ua  OkUateo  gruit  from  Otero  to  Scda  y 
Bms  mad  bia  wife,  uid  that  tfa«  eonvaj- 
uea  which  w««  to  b«  axMuted  npon  the 
tdjudicatioQ  uid  appraral  of  the  other 
|TUit  wma  to  opeiste  only  by  way  of  ■  fur- 
Uer  unu«nee.  Like  the  tcrritoTial  eonrta, 
n  think  otherwiae.  [48T]  Although  (on- 
UiniBg  •ome  worda  adapted  to  a  present 
ttanafer,  tne  iiiBtniiiient,  taken  in  iti  en- 
tirety, abowB  that  it  waa  a  mere  contract 
to  eonvey  upon  the  contingency  apeciQed, 
with  a  proviaion  inveating  the  prospective 
Tcndeea  with  the  right  of  poaaeaiion  in  the 
nc*Dtime.  Had  a  prearnt  conveyance  heen 
intended,  the  right  to  a  further  aaaurance 
hardly  would  have  been  conditioned  upon  a 
eontiiigenoy  in  no  wise  bearing  npon  the 
adequacy  of  the  original  conveyance,  and, 
eqnally,  the  provision  respecting  the  pos- 
■caaion  in  the  interim  would  have  been  su- 
perAuona.  Then,  too,  the  informal  i^  of 
the  instrument,  the  aigoing  by  both  parties, 
and  the  absence  of  an  acknowledgment, 
m*ke  againat  the  claim  of  a  conveyance  in 
praaemti.  Bearing  in  mind  that  the  ques- 
tion ia  one  of  intent,  and  judging  of  tbis 
bj  what  appears  upon  the  face  of  the  in- 
strument, we  think  it  clearly  was  designed 
to  be  a  contract  to  convey,  and  not  a  con- 
veyance. Bee  Williams  v.  Paine,  160  U.  S. 
65.  76,  4S  U  ed.  606,  SST,  IS  Sup.  Ct.  Bep. 

2.  In  1808  and  1899,  after  the  Bartol- 
omf  Baca  grant  waa  adjudged  invalid,  tht 
plaintiff!  aeveially  made  application,  un- 
der SI  17  and  18  of  the  act  of  1801,  aa 
amended  February  21,  1893  (27  SUt.  at 
L.  470,  chap.  14B),  and  June  27,  ISSS  (30 
Stat,  at  L.  4es,  chap.  504,  U.  S.  Comp. 
SUL  1901,  p.  776],  for  smallholding 
claima  of  160  acres  each  within  the  limits 
of  the  rejected  grant;  and  upon  the  trial 
the  defendants  sought  to  make  proof  of  the 
advantageous  sale  or  diapowl  of  those 
claims.  The  evidence  waa  rejected,  and 
this,  it  is  contended,  was  prejudicial  error 
because.  Brat,  what  waa  done  tended  to 
ahow  that  the  plaintiffs  treated  the  agree- 
ment of  1878  aa  executed  rather  than  ei- 
ccntory,  and,  second,  even  it  the  agreement 
waa  executory,  the  plaintiffs  eould  not  re- 
cover in  tfae  action  without  first  surrend- 
orlng  to  the  defendants  the  advantages  ob- 
tained through  those  claims.  The  conten- 
tion is  untenable.  The  rigbt  to  those 
elaima  did  not  arise  out  of  the  agreement 
of  18TB,  or  out  of  the  rejected  Bartolomi 
Baca  grant,  but  arose,  if  at  all,  because  the 
[48S]  plaintiffs  were  in  poasession  and  the 
United  States  permitted  the  acquisition  of 
title  to  public  land  in  New  Mexico  in  that 
way.  The  alleged  Bartolome  Baca  grant 
being  out  of  the  way,  whether  the  plain- 
tufa  secured  title  to  the  160-acre  tracts  and 
M  i;.  ed. 


what  they  did  with  tbem  were  matter* 
which  did  not  concern  the  defendants. 

3.  Another  contention  is  that  the  facta- 
certified  demonstrate  that  the  defendants 
and  their  predecessors  had  been  in  adverse 
possession  for  more  than  ten  years  when 
the  action  was  begun,  and  therefore  that 
the  defense  of  the  atatnte  of  limitations  wa* 
well  founded,  In  our  opinion,  the  terri- 
torial courts  rightly  held  otherwise.  Sena 
J  Baca  and  bis  wife  went  into  passesaion 
in  virtue  of  a  right  so  to  do  which  was- 
expressly  given  by  the  agreement,  and  was 
to  continue  until  the  happening  of  the 
event  whereby  their  right  to  a  conveyance 
was  to  be  determined.  Thus,  their  pos- 
session waa  not  hostile  or  adverse,  but  in 
subordination  to  the  Otero  title,  and  the 
poaBessLon  of  their  successors  was  plainly 
of  the  same  character  up  to  the  time  of 
the  determinative  event.  There  bad  been 
no  unequivocal  repudiation  of  the  relation 
created  by  the  agreement,  for  all  that  waa 
done  was  consistent  with  a  holding  under 
it.  Not  until  the  conditional  right  to  a 
conveyance  was  terminated  did  the  posses- 
sion cease  to  be  a  permissive  one  under  the 
agreement,  and  that  conditional  right  waa 
not  terminated  until  this  court  adjudged 
the  Bartolom^  Baca  grant  invalid  and  re- 
jected it.  lliat  WSJ  less  than  four  year* 
before   the  action  was  b^un. 

We  do  not  overlook  the  reference  In  the 
agreement  to  the  surveyor  general  u  the 
one  whose  decision  was  to  be  determinative, 
or  his  adverse  report,  which  preceded  the 
action  by  more  than  ten  years.  While  the 
Bf;rcement  uses  the  words,  "shall  be  adju- 
dicated and  approved  by  the  surveydr  gen- 
eral," the  naming  of  that  olGcer  evidently 
resulted  from  a  misconception  of  his  power 
and  duty.  Under  the  act  of  1894,  in  force  at 
the  time,  he  was  [489]  not  intrusted  with 
power  to  adjudicate  and  approve  Mexican 
grants,  but  waa  required  to  examine  into 
their  status  and  report  thereon  as  a  con- 
venient means  of  aiding  Congress  in  de- 
termining what  should  be  done.  His  ac- 
tion waa  merely  advisory,  the  power  to 
decide  and  to  approve  or  reject  being  re- 
served to  Congress.  United  States  v.  Ortis, 
176  U.  S.  422,  427,  44  L.  ed.  029,  S31,  20 
Sup.  Ct.  Bep.  466.  But  notwithstanding 
the  mistake,  the  intention  of  the  parties 
is  manifest  and  full  effect  should  be  given 
to  it.  To  them  the  Important  thing  waa 
the  adjudication  and  approval  of  the  Bar- 
tolomC  Baca  grant,  and  the  particular  gov- 
ernmental agency  from  which  auch  action 
should  come  was  of  secondary  considera- 
tion. They  could  make  their  future  acts 
and  rights  dependent  npon  the  former,  aa 
was  done,  but  were  without  power  to  desig- 
nate the  latter.  Evidently  tiiey  named  the 
SI* 
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tamjoT  gcnerml  in  tha  belief  tlutt  th« 
power  to  adjudicate  and  KpprovB  had  been 
lodged  in  Um,  tbeir  meaning  being  the 
Mine  ai  il  tliej  had  laid,  "iball  be  adja- 
dleated  and  approved  by  the  proper  an- 
tborlty."  Thii,  in  our  opinion,  ia  the  tme 
tMVtmctian  of  the  agreement.  01  oourte, 
an  aothoriied  adjndieation  and  approval 
waa  contemplated,  not  one  that  wonld  be 
without  authority  and  of  no  eSeet. 

Being  in  the  nature  of  a  reeommenda^ 
tlon  onlj,  the  adverse  report  of  the  anr- 
T^OT  general  wai  not  final,  and  bound  no 
one.  It  did  not  even  preclude  him  from 
making  a  further  examination  and  baaing 
a  favorable  report  thereon.  United  State* 
V.  Ortiz,  aupra.  Had  Congreaa  disapproved 
hla  adveree  report  and  oonflrmed  the  grant, 
we  entertain  no  doubt  that  the  confirma- 
ticn  would  have  aatiafied  the  condition  of 
the  agreement,  and  have  entitled  Sena  j 
Baca  and  hia  wife  to  the  atipulated  con- 
veyance; and  a  like  mult  would  have 
enaued  had  the  deciaion  of  thia  court  been 
one  of  conftrmation  inetesd  of  rejection. 

It  tollowB  that  the  ralation  created  bf 
the  agreement  waa  not  terminated  bj  the 
■nrvejoT  general'a  report  in  18S1,  but  con- 
tinued until  the  adverse  deciaion  of  thie 
[490]  court  in  18S7,  and  that  the  poeeea- 
■ion  in  the  interim,  like  that  before,  waa  in 
virtue  of  the  agreement,  and  not  adverse. 

4.  After  the  agreement  was  terminated 
hj  the  adverae  decision  upon  the  Bartolomi 
Baca  grant,  the  continued  poasession  of  the 
defendanta  waa  without  right;  and  when 
the  action  waa  begun,  almost  four  yti 
thereafter,  tbey  were  asserting  full  title 
themaelvea.  Therefore,  a  demand  that 
thej  surrender  the  poaaession  waa  not  a 
prerequisite    to    the    maintenance    of    the 

5.  Vfe  are  aeked  to  say  that  the  findings 
do  not  ahow  title  in  the  plaintiffs'  ancestor, 
Manuel  A.  Otero,  or,  at  least,  are  ao  con- 
flicting upon  that  point  a*  to  afford  no 
basis  for  the  judgment.  The  findings  to 
which  attention  ia  invited  may  be  aum- 
mariied  aa  follows:  (a)  At  the  date  of 
the  agreement  the  title  to  the  land  In 
troversy  was  in  Otero;  (b)  aa  confirmed, 
the  Galiateo  grant  consists  of  the  land  in 
controveray,  but  prior  to  confirmation  it 
was  claimed  to  embrace  a  much  larger 
area;  (e)  Otero's  title  to  the  grant  was 
founded  upon  a  conveyance  In  1BS6  which 
eseepled  three  designated  parcels  thereto- 
fore transferred  to  othen;  and  (d)  the 
plaintiffs'  proofs  did  not  disoloae  whether 
the  land  in  controvert  passed  under  that 
omveyance    or   waa  .  within    the    excepted 

While  recogn  icing  that  thsae  findings 
«r«  confttsii^,  if  not  eonJIletlng,  we  think 


the  Judgment  ia  adequately  auatalnad  by 
other  findings  which  show  that  the  agree- 
ment of  1876  did  not  eontftin  the  Kotip- 
shown  in  the  conveyance  of  IBUj 
that  Sena  y  Baca  and  hia  wife  went  Inla 
poBsesaion  of  the  land  in  eontrover^  ludM' 
that  agreement;  and  that  tbe  posaeasion 
which  paaaed  from  them  to  thaii  aueoen- 
sors,  including  tbe  defendanta,  waa  likawiae 
a  possession  in  virtue  of  the  agreement. 
In  short,  tbe  defendanta  acquired  posses- 
slon  as  conditional  vendees  of  Otero,  and 
re  eatopped  from  calling  hia  title  in 
question.  As  is  said  in  I^ler  on  EJaet- 
ment   (p.  643); 

[Ml]  "There  U  a  class  of  caaea  in  whisk 
the  defendant  ia  not  permitted  to  controvert 
the  title  of  the  claimanta  in  an  action  of 
ijectment  on  the  ground  of  estoppel.  Theae 
are  cases  where  a  privity  exiata  between 
the  defendant  and  the  plaintiff,  or  thoae 
from  whom   he  derives  title.     If  a  privity 

estate  has  subaisted  between  the  parties, 
proof  of  title  is  ordinarily  unnecessary  on 
the  part  of  the  plaintiff,  for  the  reason 
that  a  party  is  not  permitted  to  dispute 
the  title  of  him  by  whom  he  has  been  let 
poasessian.  In  all  these  cases,  there- 
fore, the  proof  is  directed  to  the  question 
o  whether  such  a  relation  exists  be- 
tween the  parties  as  to  operate  as  an  es- 
toppel, and  thereby  supersede  the  neceaaity 
of  introducing  any  evidence  to  eatabtish 
the  title  of  the  claimant." 

And  again  (p.  559):  "Although,  striet- 
ly  speaking,  the  relation  of  landlord  and 
tenant  is  not  created  between  vendor  and 
vendee,  yet  the  vendee,  in  ejectment  by 
tbe  owner  against  him,  is  absolutely  es- 
topped from  either  showing  title  in  him- 
self, or  setting  up  an  outstanding  title  in 
another ;  and  tbe  same  rule  applies  to  one 
coming  into  posseesion  under  the  vendee, 
either  with  his  consent,  or  aa  an  intruder." 

Of  like  import  are  Lucaa  v.  Brooka,  lb 
Wall.  436,  4S1,  21  I^  ed.  779,  782;  JackaoD 
ex  dem.  Livingston  v.  Walker,  7  Cow.  fiS7, 
842;  Towne  v.  Butterfield,  B7  Maaa.  100; 
Lacy  V.  JtrfinBon,  6B  Wia.  414,  423,  17  N. 
W.  246. 

Aa  we  find  no  error  in  the  reoord,  the 
judgment  it  affirmed. 


[4gS]  UNITED  STATES,  Plff.  In  Srr., 
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•B   indietment 


idietment  pnrportiiig  to  cbuve  vioU- 

of  U.  S.  Kct.  Stat,  i  S20B,  U.  S.  Comp. 

Stet.  1M1,  p.  34»r,  ii  not  reviewable  in  the 
Federal  Supreme  Court  under  tbe  act  of 
ftUrch  2,  1907  (34  Stat,  at  L.  1246,  chap. 
2564),  aa  baaed  upon  tbe  construction  of  tbe 
atatutc  on  wbicb  tbe  indictment  was  found- 
ed, aiiiee  inch  ruling  ma;  aa  well  bave  reat- 
ed  upoD  the  opinion  of  the  court  as  to  tbe 
mere  insufficiency  of  tbe  indictment. 
[For  other  casee.  Me  Anpral  aod  Error,  L  a. 

In  DiSMt  Sup.  Ct.  IMS.] 
Appeal  —  review  by  Kovemment  In  crlm- 

liiMl  case— JnrlBdictlon. 

2.  Tbe  Federal  Supreme  Court  will  not 
-ttxamine  tbe  entire  record  in  order  to  re- 
aolve  in  favor  of  it*  appellate  jurisdiction 
a  doubt  aa  to  wbether  a  ruling  of  a  district 
«onrt,  quaabing  certain  counU  of  an  in- 
dictment aa  "bad  in  law,"  was  based  upon  a 
constructicm  of  the  statute  on  which  the  in- 
dictment was  founded,  within  tbe  meaning 
of  the  criminal  appeala  act  of  March  2,  1907, 
or  was  rested  upon  the  mere  insufficiency 
«f  the  indictment. 
(For  other  cases,  ate  Appeal  and  Error,  1.  a. 

Id  Ulxnt  Snp.  Ct   ISOS.} 

[No.  722.] 


of   North    Carolina   to  review   a   judgment 
4]ua9hing  aa  "bad  in  Uw"  certain  counts  of 


Solicitor  General  Davia  submitted  the 
«aase  for  plaintiff  in  error. 

MesBra.  Francis  B.  Carter  and  W.  A. 
Blount  submitted  the  cause  for  defendant 

Hemorandum  opinion  b^  Hr.  Chief 
Justice  White,  bj  direction  of  the  court: 

At  the  tbreabold  we  muat  consider  a  mo- 
tion to  diamiaa.  Tbe  eaae  ia  a  criminal  one 
«nrer  which  we  have  only  the  juriadietion 
conferred  by  the  criminal  appeals  act  (34 
SUt.  at  L.  chap,  2S64,  p.  1246) .  There  were 
two  indietmeuta  containing,  the  one  G4  and 
-the  [493]  other  20  counts,  purporting  to 
charge  alleged  offenaea  against  the  national 
banking  !&«■  aa  embodied  in  Rev.  Stat, 
t  5209,  U.  B.  Comp.  SUt.  IBOl,  p.  3497.  On 
^lemurrer  tbe  court  quashed  48  of  the  counts 
because  they  were  "bad  in  law."  It  ia  set- 
tied  that  under  the  criminal  appeals  act  we 
hara  no  authority  to  re  viae  the  mere  in- 
terpretation of  an  indictment,  and  are  con- 
fined to  aacertaining  wbether  the  court  in 

NoTE^ — On  review  by  government  in  crim- 
inal   case— aee    note    to   United    SUtes    T. 
etorenaon,  M   L.  cd.  U.  8.   19>. 
«•  L.  ad. 


a  case  under  review  erroneoualy  constni«d 
the  sUtute:  UnitMl  States  v.  Eeitel,  211 
U.  S.  370,  G3  L.  ed.  230,  29  Sup.  Ct.  Rep. 
123)  United  Statei  v.  Stevenson,  21G  U.  S. 
190,  190,  64  L.  ed.  163,  166,  30  Sup.  Ct. 
Rep.  35.  Our  power  to  review  the  action 
of  tbe  court  then  in  this  case  can  alone  rest 
upon  the  theory  that  what  waa  done 
amounts  to  a  construction  of  the  statute. 
But  it  ia  obvious  that  tbe  ruling  that  the 
counts  which  were  quashed  were  bad  in 
law  did  not  necessarily  involve  a  construc- 
tion of  tbe  statute,  and  may  well  bave  rest- 
ed upon  the  opinion  of  the  court  aa  to  tha 
mere  insufficiency  of  tbe  indictment. 

It  is,  however,  insisted  on  behalf  of  the 
United  States  that  by  referring  to  the 
counts  which  were  held  good,  and  compar- 
ing them  with  those  which  were  quashed, 
b;  a  process  of  exclusion  and  inclusion,  it 
will  be  poBsible  to  ascertain  that  the  action 
of  the  court  was  based  upon  a  construction 
of  the  statute,  and  we  are  asked  to  review 
the  case  upon  this  theory.  At  best,  this 
proposition  amounta  to  tbe  contention  that 
in  ever;  case  where  there  is  doubt  as  to 
whether  the  court  construed  the  statute  or 
interpreted  tbe  indictment,  such  doubt 
should  be  solved  by  an  examination  of  the 
entire  record.  But  the  right  to  a  review 
in  A  criminal  case,  being  controlled  by  tbe 
general  law,  it  follows  that  a  case  cannot 
be  brought  within  the  control  of  the  special 
rule  provided  by  the  criminal  appeals  act 
unlesa  it  clearly  appears'  that  the  ex- 
ceptional, and  not  the  general,  rule  applies. 
Aaide  from  thia  consideration,  we  ran  not 
give  our  approval  to  tbe  suggestion  made 
by  tbe  government,  since  in  effect  it  vir- 
tually calla  upon  us  to  analyze  and  con- 
strue the  indictment  [494]  at  a  prerequisite 
basis  for  the  exertion  ot  the  limited  power  to 
review  t^e  action  of  the  court  in  interpret- 
ing tbe  statute.  Indeed,  to  follow  .the  sug- 
gestion would  be  to  frustrate  the  purposoa 
wbicb  manifestly  the  jurisdictional  act  waa 
enacted  to  accomplish;  becauae  the  intent 
to  expedite  in  criminal  cases  the  decision  of 
questions  involving  statutory  construction 
which  was  plainly  one  of  the  ends  for  which 
the  law  was  intended  would  be  of  little 
avail  if  the  right  to  review  be  extended  by 
implication  so  aa  to  embrace  cases  not  with- 
in the  purview  of  tbe  statute,  thereby  multi- 
plying appeals  and  delaying  the  speedy  de- 
daion  of  such  cases.  Besides,  we  think,  in 
consequence  ot  tbe  ambiguity  of  the  ruling, 
a  case  like  this  is  not  within  the  scope  ot 
the  fundamental  evil  intended  to  be  guarded 
against  by  the  reviewing  statute;  that  ia, 
to  afford  a  direct  and  immediate  remedy 
to  correct  an  erroneoua  conatructton  of  a 
statute  before  final  Judgment,  and  thus  to 
prereut  the  harm  which  otherwise  might 
»1 
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tioB  to  otbw  OMW,  U  Um  power  to  rarimr  '  ^  sdraoMs  and  kwH  to  poll^  ho\Aa. 


eonld  only  ba  exerted  after  flnal  Jndgnient  ;                                    «____.   -■_..    ■__ 

To  nggert  th»t  U  th«  mere  form  in  which  ^'Ux^S  mS^  ffv  CLW^  ^^ 
«  rnUng  1«  clothed  ht  made  the  teet  of  the 

power  to   review,   tt  will   reinlt  that  the  [No.  50.] 
^wrtioo  of  the  authority  may  be  rendered 

unavailing  in  every  caw,  la  without  founda.  Argn«d  NoMsaber  Jl,  ]61S.    Dedded  Deeea- 

tion.     It  !■  not  to  be  auiimed  that  trial  >>*'  ^B,  ISIS, 

eourta  will  not  leek  rightfully  to  diicharge  __  „  „„„„„  .       .     „                „       ,     .  ,. 

l«*,lg.  ta  lucl.  .E   ^ampUra,  to  do  ic  '  .S*""  °    Mo.l.n.  K,  ,e,i™  .  Jndjm.rt 

would  dl.rtud  the  po.«r  whi.b  ul.t.  ..  »''*  ■«"■•'  ■  Jidjnral  ot  Iho  DKtriot 

.o    iooldent   to   tbi   eierdn   ol   .ppdl.t.  Court  ol  terLodg.  Countj,mtb.l  ■t.U. 

jorMictlon  to  ooi.p.1.  ii.  .  <».  -bleb  to-  " 'r>"  '"  '■■I-'''-'  ■"  '  "■■«  T  ■'"•«■ 

quir.0  It,  .ucb  «tlio  u  will  pr.«nt  .  d.-  '"«  »■»"««  ~"P?«y  <«  r«K.«rb«k  tb. 

■truoUon  of  or  render  pr«tio.llj  oon.il-  mo"!  "I  »;«  p.id  uod.r  protert,  o«  «» 

li>t  the   rerlewi.g  powir.     Tber,  e.o   be.  «'»!™'  ''">  "»  <"  ""  "  '"«*'  ""*- 

tawe..r,   no  groind   In   Ibl.   eue   for   in-  on  .nter.teU  eomineree.    iSnned. 

dulging  tb,  foreboding!  .bleb  we  b.ee  ju.l  ^  "™  ""  ""'•  "  ""'■  ""•  "* 

answered,  because  there  ia  nothing  in  the  *^'      ,    ,              .   .    ,  .     ,i         <   . 

reeord    .bowing   .ny    l^oeot   nndJ  to  tbe  ™e  fut.  ue  .teted  u.  tbe  opinion, 

trial  oourt  for  an  expresaiou  of  opinion  in  Ueurs.  James  H.  Mclnioeh  and  Roaooe 

such  form  aa  to  manifeat  ele^rly  whether  iti  Ponnd  argued   the   eauae,  and,   with   Mr. 

action  proceeded  upon  a   [495]   coaatme-  Robert  L.  Clinton,  filed  a  brief  for  pUintill 

tion    of   the    statute,    or   merely    upon    the  in  error: 

meaning    which    waa    given    to    the    indict-  Tbe  luue  here  differa  from  prior  inaur* 

ment.    In  saying  this  we  are  not  unralnd-  ance  casea. 

fnl     of  the     fact    that     It     is     sUted     In  Church  v.  La  Payette  F.  Ins.  Co.  M  N. 

the     brief     for     tbe    United     States     that  Y.  222;  Ducat  v.  Chicago,  10  Wall.  410,  1» 

when   a  bill   of   exceptio&B   was,    after   the  L,  ed.  972;  Hooper  v.  California,  ISS  U.  8. 

trial,    presented    to   the   court   tor   settle-  648,  39  L.  ed.  297,  6  Inters.  Cmn.  Rep.  610, 

mcnt,  a  request  was  made  and  refused  for  IS  Sup.  Ot.  Rep.  207;  Liverpool  ft  L.  Lifa 

a   more   specific   statement  of   the    reasons  &  H.  Ina.  Co.  v.  Massachusetts    (Liverpool 

which  led  to    the  quashing  of  the  accounta  ft  L.  Life  ft  F.  Ins.  Co.  r.  Oliver)   ID  WftIL 

of  the  indictment.     But,  obviously,  the  re-  666,  IB  L.  ed.  1029;  Mutual  L.  Ina.  Co.  t. 

fuaal  to  grant  a  request  made  at  the  time  Armstrong,   117   U.  S.   6BI,  29  L.  wL  M7, 

and  under  the  circumstances  stated  afTords  6  Sup.  Ct.  Rep.  877;  New  Yoric  L.  Ina.  Co.  T. 

no  reason  for  an  exertion  of  a  power  to  re-  Cravens,  176  V.  B.  3BB,  44  L,  ed.  1116,  £0 

view  which  we  do  not  posses*.  Sup.  Ct  Rep.  Be2i    Noble  v.  Uitohell,  164 

Diamitaed  for  want  of  juriBdictioii.  U.  8.  36T,  41  L.  ed.  472,  17  Sup.  Ct.  Rep. 
110;    Nutting  v.  MasMchusetts,  IB3   U.  B. 

SS3, 46  L.  «d.  324, 22  Sup.  Ct.  Rep.  238;  fanl 

V.  Virginia,  8  Wall.  168,  IS  L.  ed.  337:  Fir* 
Aaso.  of  Philadelphia  v.  New  York,  110  V. 
B.  110,  30  L.  ed.  342,  7  Sup.  Ct  Rep.  108; 

DEER  LODGJB  COUNTY.  Swift  ft  Co.  v.  United  States,  190  U.  d.  87», 
40  L.  ed.  618,  26  Sup.  Ct.  Sep.  276. 

(Bee  S.  C.  Reporter's  ed.  4B5-0U.)  The  issue  here  difiTers  from  labor  or  emi- 
gration agencies,  buclcet  shops,  and  private 

CJommeroe  —  atMto  tamtloB  —  life  Inawr-  bank*. 

Mice.  Engel  t.  O'MaUey,  219  U.  S.  1S8,  65  L. 

Insurance  is  not  commerce,  and  a.  foreign  ed.  128   31  Bup.  Ct  Rep.  190;  Ware  t.  llo- 

l!fe    insurance   company   may   therrfore  be  tile  County,  209  U.  S.  406,  52  L.  ed.  86i. 

S?^r^    r^/Tn7    ^J.71"^,^"?^"  M  Sup.  Ct  Rep.  626,  14  Aun.  Caa.  1031j 

jBOnt.     KeV,     Code     19DT,     ■     4073,     upon     the  m„t,                       r.                  .•»    n     n     nan      ..    T           I 

bMU  of   tb.  exee»  of   premiuiis  Veceived  Williams  v.  F^ra,  179  U.  8.  270,  4B  L.  ed. 

over  loaaea  and  expena«a  incurred  within  the  ^^^<  ^^  °°P-  Ot  Rep.  US. 

state  dnring  the  previous  year,  although  ito  ^^  eourae  of  the  company's  buslneaa  la 

iBUner  of  bnainess  ia  such  that  all  risks  are  within   the   very   object  t>f   the   canuueret 

accepted,  and  eontraeta  made,  modified,  and  clause. 

diacnarged  at  Ita  home  office,  and  the  pre-  Bancroft,  History  of  U.  B.  Cmat  ehap.  4; 

Notc— On  inaurance  aa  interatoto  c^  ^"T"*-  Stodie*  in  History  ft  Jurlspmd-nee, 

merna    inn   note   to   Sandford   t.  Po^   SO  222;    Montgomery   T.>RoyaI  Exeh.  Aaani. 

y-H  *  US.  Corp.  6  Ala.  App.  »B,  6>  Bou  MS}  1  Fu- 
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nnd,  Bwuda  of  Federal  UanventioBi,  £43, 
£47,  216,  4M,  501,  54S}  9  Furrand,  Rttorda 
tt  Fedeiml  CodVuitioii,  SM. 

TlM  eouTM  of  biuinefli  bere  »  wlthia  In- 
tvBktioiisl  Textbook  Co.  t.  Pig;,  217  U.  S. 
•1,  M  L.  ed.  678,  27  L.RA.(M.S.)  493,  30 
fll^.  Ct  Sep.  481,  IB  Add.  Cm.  1103,  nnd  tha 
Lotteiy  CkM  (Obunplon  t.  Am«)  IBB  U.  B. 
A2I,  47  L.  ed.  492,  23  Sup.  Ct.  Itep.  S^il.  IS 
Am.  Grim.  Rep.  661;  Holc«  t.  Ucited  SUtea, 
227  D.  8.  308,  S7  L.  ed.  fi23,  43  i..U.A.(N.3.) 
'906,  S3  Sup.  Ct,  Sep.  2S1,  Ann.  Cm.  1U13S, 
S06;  Kldd  V.  Fearton,  128  V.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Bep.  232,  S  Sup.  Ct.  Rep. 
<;  McCkll  T.  CatifoniiK,  13S  U.  S.  104,  34 
Ik  ed.  391,  3  Inter*.  Com.  Eep.  181,  10 
Sap.  Ct.  Rep.  8B1;  FenMCoU  Telrg.  Co.  t. 
Werten  U.  Teleg.  Co.  96  U.  S.  I,  24  L.  ed. 
708;  RichmoDd  *.  Southern  Rell  Telepb.  A 
T^tg.  Co.  174  U.  8.  761,  43  L.  ed.  1162,  U 
Sup.  Ct.  Rep.  778;  Robbiiu  v.  Taxing  Dint. 
120  U.  S.  480,  30  I^  ed.  604,  1  InUrt. 
Com.  Eep.  45,  7  Sup.  CL  Rep.  692;  Western 
U.  Teleg.  Co.  *.  Fendleton,  122  U.  S.  847,  30 
L.  ed.  1187,  1  Inten.  Com.  Rep.  306,  7  Sup 
Ct  Rep.  1126. 

If  Paul  T.  Virginia,  6  Wall.  1S8, 19  L.  ed. 
167,  i*  deciiive  o(  thii  case,  then  it  is  also 
deciaire  Bgainat  the  coart'a  deoision  in  tt>e 
International  Textbook  and  Lottery  Caaea. 

Hooper  t.  California,  16S  U.  S.  647,  30 
U  ed.  297,  6  Inter*.  Com.  Rep.  610,  16  Sup. 
Ct.  Rep.  207;  International  Textbook  Co.  v. 
Figg,  217  U.  B.  Bl,  64  L.  ed.  6TB.  27  L.R.A. 
(N.  8.)  403,  30  Sup.  CL  Rep.  4S1,  18  Ann. 
Cu.  1103;  New  York  L.  Ins.  Co.  t.  Babcoek, 
104  Oa.  67,  42  I..R.A.  88,  S9  Am.  St.  Rep. 
134,  SO  8.  E.  erS;  Paul  t.  VirginLa,  B  Wall. 
108,  IB  L.  ed.  S67 ;  Xenoa  v.  Wiekham,  L.  R. 
C  H.  L.  296, 16  L.  J.  C.  F.  M.  B.  313, 16  L.  T. 
N.  8.  800,  IB  Week.  Bep.  38,  IS  Kng.  Bnl. 
Caa.  422. 

The  propoaition  that  the  compauT'a  bnal- 
Beaa  aa  performed  by  it  ia  interatate  com- 
aocrce  ia  in  line  nith  all  the  deciaions  of 
the  court,  and  not  in  conflict  with  any  de- 
ciaion. 

Adair  v.  United  SUtes,  208  U.  6.  176,  62 
L.  ed.  443,  ^  Sup.  Ct  Rep.  277,  13  Ann.  Gas. 
7M;  Addyaton  Pipe  k  Steel  Co.  v.  United 
States,  ITS  U.  B.  211,  44  L.  ed.  136,  20  tinp. 
Ct  Rep.  B6;  Butler  Bros.  Shoe  Co.  t.  United 
State*  Rubber  Co.  84  C.  C.  A.  167,  166  Fed. 
1|  COTington  t  C.  Bridge  Co.  t.  Kentucky, 
IM  U.  8.  204,  SB  L.  ed.  062,  4  Intera  Com. 
Bap.  64B,  14  Sup.  Ct  Rep.  lOBT;  Qibbona 
w.  Ogden,  0  Wheat  1,  B  L.'  ed.  23;  Ht^kin* 
V.  United  SUtea,  171  V.  8.  576,  48  L.  ed. 
tlO,  19  Sup.  Ct  Rep.  40;  Hoke  *.  United 
6tatea.  227  U.  S.  SOS,  S7  L.  ad.  623,  48 
UaA.(N.B.)  BOO,  33  Sup.  Ct  Bep.  281,  Ann. 
C^.  1D13K,  806;  International  Textbook  Co. 
*.  Pigg.  217  U.  8.  »1,  H  L.  ed.  «TB,  27  LJUA. 
(K.S.)  4BS,  SO  Sap.  Ct  Rcp.  481,  18  Ann. 
Caa.  llOlt  New  Tork  ▼.  Miln,  11  Pet  102,  • 
••  L.  ed. 


L.  ed.  648;  Hannibal  4  Bt  J.  R.  Co.  t.  Hu- 
■en,  BS  U.  B.  465,  24  L.  ed.  S2T;  Richmond 
V.  Southern  Bell.  Telepfa.  ft  Tel^.  Co.  174 
U.  S.  786,  4S  L.  ed.  11S4,  IB  Sup.  Ct  Rc^. 
778;  Weltoa  t.  Uiaaoori,  Bl  U.  8.  276,  23  L. 
ed.  347;  Weatem  U.  Teleg.  Co.  t.  Fendlelcm, 
122  U.  S.  347,  SO  L.  ed.  1187,  1  I&tera.  Com. 
Rep.  806,  7  Sup.  Ct  Rep.  1129. 

The  object  and  purpose  of  the  eoramerce 
elauae  luatains  the  plaintiff's  claim. 

J  Hamilton,  Works,  17B,  203;  Henderson 
T.  New  York  (Hendereon  T.  Wiekham)  92 
U.  S.  260,  23  L.  ed.  643;  Emplojrers'  Liabil- 
ity Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
V.  B.  463,  S2  L.  ed.  297,  28  Sup.  Ct,  Itep. 
141;  2  Madison  Papers,  859;  Ratterman  t. 
Western  U.  Teleg.  Co.  127  U.  8.  411,  32  L. 
ed.  229,  2  Inters.  Com.  Rep.  6B,  8  Bup.  Ct 
Rep.  1127;  Report  ol  Committee  on  Ins. 
Law,  29  Am.  Bar  Asso.  6G7;  South  Caro- 
lina V.  Georgia,  B3  V.  B.  4,  23  L.  ed.  782; 
1  Wilson,  Works,  836. 

Writers  an  constitutional  law  criticise  the 
interpfctation  of  Paul  t.  Virginia  ezrept 
aa  limited  to  the  facta  before  tbe  court  in 
that  case. 

Innes,  Insurance  in  its  Relation  to  Com- 
merce, 30  Am.  L.  Rep.. 717;  Prentice  &  E. 
Commerce  Clause  of  Fed.  Const.  46;  Report 
of  Committee  on  Ids.  Imw,  29  Am.  Bar  Asao. 
638;  1  Watson,  Const.  620,  621;  2  Willough- 
by.  Const.  U  294,  2S6. 

Tbe  tax  is  void. 

Hall  T.  De  Cuir,  96  U.  B.  486,  24  L.  ed. 
547 ;  International  Textbook  Co.  v.  Figg,  217 
U.  S.  91,  64  L.  ed.  678,  27  LJt.A.(N.S.) 
403,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Ca*. 
1103;  Robbina  t.  Taxing  Dist  120  U.  8.  489, 
30  L.  ed.  604,  1  Inter*.  Com.  Rep.  46,  7  Sup. 
Ct  Rep.  692. 

Mr.  D.  H.  Keller  argued  tbe  eauae,  and, 
with  Mr.  Albert  J.  Galen,  Attorney  General 
of  Montana,  and  Mr.  W.  E.  Poorman,  filed 
a  brief  for  defendant  in  error: 

The  atatute  in  question  doea  not  violate 
the  interstate  commerce  clause  of  the  Fed- 
eral Constitution  for  the  reason  that  the 
business  of  insurance  is  not  commeree. 

PaciBc  Exp.  Co.  v.  Seibert,  142  V.  8.  339, 
36  L.  ed.  1035,  3  Inters.  Com.  Rep.  810,  12 
Bup.  Ct.  Rep.  250;  Northwestern  Mat  L. 
Ins.  Co.  T.  Lewis  ft  Clarke  County,  28  Moat 
484,  98  Am.  Bt  Rep.  672,  72  Pae.  082;  Se- 
curity Mat.  L.  Ina.  Co.  t.  Prewitt  202  t). 
S-  246,  60  L.  ed.  1013,  26  Sup.  Ct  Rep.  619, 
6  Ann.  Caa.  S17 1  Home  loa.  Co.  t.  Uorae,  20 
Wall.  446,  22  li.  ad.  366;  Nutting  v.  Mtssa- 
chusetta.  IBS  U.  8.  663,  46  U  ed.  824,  22 
Sup.  Ct  B^  238;  Fire  Aaao.  of  PUladel- 
pbla  T.  Nnr  York,  119  D.  8.  110,  10  L.  ed. 
S42,  T  Snp.  Ct  Rep.  108;  Hooper  t.  Call- 
fomia,  ll66  D.  &  648,  SB  L.  ed.  807, 6  Inten. 
Com.  Rep.  UO,  li  Snp-  pt  BHb  lOTi  DMtf 
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*.  Chicaga,  10  Wall  410,  IB  L.  «d.  978; 
Wcatern  U.  Teleg.  Co.  v.  Bjiium,  218  U.  S. 
1,  H  L.  «d.  366,  30  Sup.  Ct.  Rep.  190;  Paul 
T.  Virginia,  8  Wall.  108,  10  L.  ed.  307; 
New  York  L.  Ini.  Co.  t.  Cravens,  ITS  U.  S, 
38B,  U  L.  ed.  1116,  20  Bap.  Ct.  Rep.  962. 

Hr.  Justice  McKennR  delivered  the 
opinicm  of  the  court: 

Plaintiff  in  error,  called  faerdn  plalntilT, 
as  it  was  such  in  the  eonrta  below,  brought 
suit  against  the  defendant  in  error,  here- 
in called  detendant,  to  recover  the  sum  ol 
6209.79,  with  interest,  the  amount  of  taxes 
paid  by  plaintiff  under  protest  to  defend- 

The  tax  was  leried  under  a  law  of  tbe 
state  requiring  everj*  insurance  corporation 
or  company  transacting  buRiness  in  the  state 
to  be  taxed  upon  the  eiceu  of  premiums 
received  over  losses  and  ordinaiy  expenses 
incurred  within  the  state  during  the  jear 
previous  to  the  year  of  listing  in  the  eoun- 
^  where  the  agent  conducts  the  business, 
properl;  proportioned  hy  the  corporation  or 
company  at  tbe  same  rate  tbat  all  other 
personal  property  is  taxed.  It  is  provided 
that  the  agent  shall  render  tbe  list,  and  if 
be  refuMa,  or  to  make  affidavit  tiial 
same  is  correct  to  the  best  of  his  knowledge 
and  belief,  the  amount  may  [499]  be  as- 
sessed to  the  best  knowledge  and  dlBcretion 
of  the  assessor.  Tbe  corporations  and  eom- 
panies  are  subject  to  no  other  tax  under 
the  laws  of  tbe  state  except  on  real  estate, 
and  the  fees  imposed  by  law. 

It  was  alleged  in  the  complaint  tbat  the 
"tax  was  and  is  Illegal,  unlawful,  and  void 
for  that  said  defendant  was  without  juris- 
diction to  levy  or  collect  said  tax,  and  the 
levy  and  collection  thereof  was  and  is  a 
burden  upon  interstate  commerce,  contrary 
to  I  B  of  article  1  of  the  Constitution  of 
tbe  United  SUtes." 

A  summary  of  the  allegations  of  tbe  com- 
plaint, which  is  very  long,  is  as  follows; 

The  plaintiff  is  a  New  York  corporation, 
with  its  home  office  in  New  York  city,  and 
baa  transacted  and  does  transact  tbe  busi- 
ness of  life  insurance  on  a  large  scale  in 
all  of  tbe  states  of  the  United  States,  and 
with  persons  residing  in  every  country  of 
tbe  elviliied  world.  It  commenced  to  trans- 
act its  business  with  residents  of  Montana 
in  186B,  and  its  business  has  progressively 
increaaed  until  its  total  insurance  In  force 
in  that  state  amounU  to  $10,023,445,  call- 
ing for  premiums  amounting  to  6343,SS4.93. 
This  total  insurance  is  made  np  of  policies 
averaging  62,000  each,  and  these  are  subject 
to  sale,  assignment,  and  transfer,  and  are 
used  for  collateral  seeuri^  and  other  com- 
mercial purposes,  and  are  valuabh  for  sneh ' 
*** 


purpose  and  for  other  general  parposea  ol 
trade  and  commerce. 

Tbe  company  transacts  its  business 
through  agents,  who  solicit  insurance,  col- 
lect the  first  premium,  and  deliver  tba 
policy,  which  is  prepared  and  transmitted 
from  tbe  home  office  to  bim  for  such  pur- 
pose. The  company  also  employs  an  agency 
director  by  contract  in  writing  directly 
with  the  home  office  through  the  mails,  wh» 
BuperriBCB  the  work  of  soliciting  agents  a«d 
recommends  those  who  desire  to  beoome 
sucli.  'i  lie  company  also  employs  medical  az- 
aminers,  with  specified  duties,  their  emploj- 
ment  beiti;;  negotiated  throogh  the  mail^ 
and  their  [SOO]  reports  are  made  through 
tbe  mails,  and  if  further  information  ia  de- 
sired, the  home  office  obtains  it  by  cor- 
respondence through  the  mails.  It  has  also 
a  confidential  employee  called  an  inspector, 
whose  employment  is  intended  to  be  secret, 
and  wbo  transmits  information  through  tbe 
mails.  In  Rutte,  in  tbe  state  of  Montana, 
the  company  maintains  a  cashier,  appoint- 
ed from  tbe  home  offie^  whose  authority, 
however,  is  limited  to  making  and  super- 
vising such  records  as  the  business  of  tbe 
office  requires,  receiving  from  the  soliciting 
agents  and  medical  examine  is  applications 
for  new  insurance  solely  for  transmissian 
to  the  home  office,  receiving  the  reports  of 
the  home  office  of  Its  action  on  such  appli- 
oations,  and  receiving  policies,  and  tb» 
premiums  which  are  paid  on  the  new  poiicica 
and  not  transmitted  directly  to  the  borne 
office,  mailing  premium  notices  made  out  at 
the  home  office,  and  sent  to  him  for  tbat 
purpose;  receiving  renewal  premiums  when 
sperially  authorized;  depositing  tbe  amount 
thereof  in  bank  at  Butte  to  the  credit  of 
tbe  company  and  to  be  drawn  upon  by  i^ 
and  not  by  him;  keeping  account  of  tbe  in- 
obtained  by  the  soliciting  agents 
and  settling  with  such  agents  the  commia- 
The  company  has  never  had  ai^ 
office  or  place  of  business  except  said  oSea 
at  ButU  and  one  other  at  Helena,  with  lik* 
duties  and  authority. 

Forms  for  the  use  of  the  several  trans- 
actions are  prepared  at  the  hone  office  and 
transmitted  by  mail  to  the  company's  aa- 
ployees.  No  agent  is  authorized  to  accept 
risks  of  any  kind  or  make  or  modify  co:)- 
tracts,  nor  have  they  ever  done  so.  Tha 
officers  of  the  company  reside  and  hav* 
always  resided  in  and  near  tbe  city  of  New 
York,  and  had  and  have  their  offices  and 
places  of  business  e.t  the  home  office.  All 
risks  are  accepted  and  contracts  made,  modl~ 
Bed,  and  discharged  at  the  home  office. 

The  manner  of  taking  applications  for  in- 
snrance-and  the  final  issue  of  policies  is  •!• 
leged,  which  shows  that  the  [SOI]  ultimata- 
judgment  ol  tbcii  character  and  aceeptaoM- 


uu. 


NEW  TOBX  i^  ms.  00.  t.  dsxs  lodqk  ooranr. 


k  rtMmd  for  the  bome  offica:    Tha  maiUA 
of  paring  premium!  i*  alleged  to  be  either 
HiteOj  to  the  home  ofBec  through  the  idaIIb, 
or  to  tlie   cashier   of   the   companj   at    Its 
(On  ia  Butte,  and  that  the  Hreral  pollcica 
prorUe  for   advauceB,   and   that  the   com- 
piiij  ha<  outitanding  advancea  or  lottns  to 
iti  peliej  holden  in  the  itatc,  a^pregating 
the  intD  of  t4S2,878.    The  loan  ia  made  hj 
tnnnBltting   an   application   to   the   home 
efflee^  where  It  is  eomidered  and  acted  upon, 
and,  if  accepted,  a  loan  agreement  is  trana- 
Kittad  to  the  applicant,  who,  after  eiecnt- 
iag  it,  returns  it  to  the  home  office,  and  the 
proceeds  of  the  loan  are  forwarded  bf  mai: 
to   the    policy    holder    by    the    eorapany'i 
ebeek  on   its  bank  account  in  New  York. 
And  the  uae  of  the  mails  ia  alleged  in  pay- 
ment of  premiiune  and  proofs  of  death. 

On  account  of  thii  manner  of  doing  buai- 
neaa  It  ia  alieged  on  information  and  belief 
to  be  interstate  commerce  and  within  the 
meaning  of  the  commerce  clause  of  the  Con- 
■tltntion  of  the  United  States. 

The  laws  of  the  state  by  virtne  of  which 
the  tax  waa  Impoaed  are  set  out.  Thej 
fioally  became  J  '073  of  the  Revised  Codes, 
IM7. 

The  company  did  not  hare  any  property 
within  Deer  Lodge  county  at  any  time  dur- 
ing the  year  1910.  It  paid  without  protest- 
tog  the  tax  imposed  by  |  4017  of  the  Revised 
Codes  for  the  year  1609,  amounting  to  K,- 
4H.S5.  It  also,'  during  said  year,  paid  to  the 
atate  licenses  and  fees  aggregating  the  sum 
of  f234.  In  IBOB  It  received  from  policy 
holders  residing  In  the  county,  premiums 
aggregating  the  sum  of  tl4,!33.4].  Iti 
losses  and  expenses  amounted  to  the  sum  of 
(8,888.41.  The  exeesa  of  premiums  over 
loaaes  for  said  year  waa  the  sum  of  95,345, 
npon  which  ther«  was  imposed  the  sum  sued 
for.  The  company  paid  the  tax  under  pro- 
tut 

A  demurrer  waa  austained  to  the  com- 
plaint and  a  [502]  judgment  entered  dis- 
missing the  action.  It  was  sustained  by  the 
■upreme  court  of  the  state. 

The  aame  contention  ic  made  here  as  in 
the  ataU  courta;  that  is,  that  the  tax  is  a 
burden  on  Interstate  commerce;  and  an 
•laborate  argument  ia  presented  to  diitin- 
guiah  this  case  from  those  in  which  this 
court  faaa  decided  that  insurance  Is  not  com- 
meree.  These  cases  are:  Paul  v.  Virginia, 
8  Wall.  188,  IS  L.  ed.  SOT  (IBSS)  ;  Ducat  v. 
Chicago,  10  Wall.  410,  1»  L.  ed.  972;  Liver- 
pool t  L.  Lite  ft  F.  Ins.  Co.  t.  Massachu- 
aetts  (Lirerpool  ft  L.  Life  ft  F.  Ins.  Ca  v. 
OUvcr)  10  WaQ.  5BS,  19  L.  ed.  10201  Vin 
Amo.  at  Philadelphia  t.  New  Yorlc,  119  U. 
&  no,  80  L.  ed.  S48,  T  Sup.  Ct.  Rep.  108; 
Hooper  t.  California,  ISS  U.  6.  048,  30  L. 
«d.  1ST,  S  Inters.  Com.  Sajh  010,  U  Sap. 
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aar,  41  L.  ad.  4Tt,  it  Sup.  ct.  Kep.  110) 
New  York  L.  Ins.  Ctt.  v.  Cravena,  1T8  U.  a 
389,  44  L.  ed.  Illfl,  SO  Snp.  Ct.  Rap.  Offi; 
and  NutUng  r.  Haasaehusetts,  183  U.  8. 
fifi3,  46  L.  ed.  324,  £2  Snp.  Ct  Sep.  238. 

It  we  oonsider  theae  eases  numerically, 
the  deliberation  of  their  reasoning,  and  the 
time  they  cover,  they  constitute  a  formida- 
ble body  of  authority  and  strongly  invoke 
the  sanction  of  the  rule  of  »tar»  d«oM*. 
This  we  especially  emphasise,  for  ail  of  the 
easea  concerned,  as  the  caae  at  bar  does, 
the  validity  of  state  legislation,  and  under 
varying  circumstances  the  same  principle 
was  applied  in  all  of  them.  For  over  forty- 
five  years  they  have  been  the-  legal  justiflca- 
tiou  for  such  legislation.  To  reverse  the 
cases,  therefore,  would  require  ua  to  pro- 
mulgate a  new  rule  of  eouBtitutional  inhibi- 
tion upon  the  states,  and  which  would  com- 
pel a  change  of  tfaeir  policy  and  a  readjust- 
ment of  their  laws.  Such  result  necessarily 
urges  against  a  change  o'f  decision.  In  def- 
erence, however,  to  the  earnestness  of  coun- 
sel, we  will  consider  more  particularly  (I) 
what  the  cases  decide,  and  (2)  whether  they 
are  wrong  in  principle. 

Paul  V.  Virginia  is  the  progenitor  case. 
A  Ihw  of  Virginia  precluded  any  insursnoe 
company  not  incorporated  under  the  laws 
of  the  state,  doing  business  in  the  state 
without  previously  jbtaining  a  license  for 
that  purpose,  which  could  only  be  obtained 
by  a  deposit  with  ttie  atate  treasury  of  bonds 
of  a  specified  character  to  an  amount  vary- 
ing from  thirty  to  Sfty  thousand  dollars. 
A  [BOS]  HUbsequcnt  law  required  the  agant 
of  a  foreign  insurance  company  to  take  out 

Paul  was  app^nted  the  agent  of  several 
fire  ineurance  companies  incorporated  In 
the  sUte  of  New  York.  He  applied  for  a 
license,  offering  to  comply  with  all  tbe  pro- 
visions of  the  law  excepting  the  deposit  of 
bonds.  The  license  was  refused  and  he, 
notwithstanding,  undertook  to  act  as  agent 
for  the  companies,  offered  to  issue  policies 

their  behalf,  and  in  one  insttinee  did  issue 
a  policy  In  their  name  to  a  citizen  of  Vir- 
ginia. For  this  violation  of  the  statute  he 
waa  indicted  and  couvicted  in  one  of  the 
state  courts,  and  the  judgment  was  affirmed 
by  the  supreme  court  of  appeals  of  the 
atata.  Error  wan  prosecuted  from  this 
court,  baaed  on,  as  one  of  its  grounds,  the 
alleged  violation  o!  the  eommeree  clanss  of 
the  Constitution  of  the  United  States. 

Replying  to  the  argument  to  austaln  the 
contention,  the  court  aaid,  by  Ur.  Juatlea 
Field,  that  its  defMt  lay  in  tbe  character 
of  tt«  businesa  done,  ^lasuing  a  policy  of 
insurance  Is  not  a  transection  ol  oomBeroe. 
The  polklaa  an  simpbr  Motraeta  of  .indem- 
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ai^  kgaimt  lou  bj  Bra,  entered  iDto  be- 
tween the  corporAtions  and  the  awured,  for 
k  eonsiderKtion  paid  by  the  latter.  Theic 
eontracta  are  aoit  articlee  of  commerce  in 
anj  proper  meaning  of  the  word.  Tht^  arc 
not  aubjecti  of  trade  and  barter,  offered  in 
the  market  aa  something  having  an  eiiat- 
«nee  and  value  independcntlj  of  tlic  parties 
to  them.  The;  are  not  commoditiea  to  be 
■hipped  or  forwarded  from  one  ■tat«  to 
aDOther,  and  then  put  up  for  lale.  They  arc 
like  other  pergonal  eontracta  between  par- 
ties which  are  completed  by  their  signa- 
ture and  the  transfer  of  the  consideration- 
Such  eontracta  are  not  interstate  trana- 
actiana,  though  the  parties  may  be  domi- 
ciled In  different  states.  The  policies  do 
not  take  effect — are  not  executed  eontracta 
— until  delivered  by  the  agent  in  Virginik. 
Thej  are,  then,  local  transactions,  and  are 
governed  by  the  local  law.  Tlity  do  [S04] 
oot  constitute  a  part  ol  the  commerce  be- 
tween the  states  any  more  than  a  contract 
tor  the  pnrchase  and  sale  of  gooda  in  Vir- 
ginia by  a  citizen  of  New  Vork,  whilat  in 
Virginia,  would  constitute  a  portion  ol  such 


The  doctrine  announced,  that  insurance 
was  not  commerce,  but  a  personal  contract, 
was  emphasized  by  illustrations.  Kathan 
T.  Louisiana,  6  How.  73,  12  L.  ed.  9S2,'was 
cited,  where  a  tax  on  money  and  exchange 
brokers  who  dealt  in  the  purchase  and 
sale  of  foreign  billa  of  exchange  was  sus- 
tained as  not  conflicting  with  the  coiuti- 
tntionai  power  of  Congress  to  regulate  com- 
merce. The  individual  thus  uaing  his 
money,  it  was  said  (quoting  the  cited 
case),  "is  not  engaged  in  commerce,  but 
in  supplying  an  instrument  of  commerce. 
He  is  less  connected  with  it  than  a  ship- 
builder, without  whose  labor  foreign  com- 
merce could  not  be  carried  on."  The  doc- 
trine was  further  illustrated  by  billa  of 
exchange,  foreign  and  domestic,  which  it 
was  said  were  subject  to  the  regulating  and 
taxing  laws  of  the  States.  And  it  was 
pointed  out  that  the  Federal  government 
taxed  not  only  foreign  bills,  but  domestic 
bills  and  promissory  notes,  whether  issued 
by  Individuals  or  banks, — a  power  the  gov- 
ernment eould  not  have,  it  was  said,  if 
bills  and  notes  were  commerce.  It  was 
finally  said:  "If  foreign  bills  may  thus 
be  the  subject  of  state  regulation,  mucli 
more  so  may  contracts  of  insurance  against 
loss  by  flrs." 

We  hare  taken  ^e  trouble  to  make  this 
long  excerpt  from  the  opinion  because,  as 
we  have  said,  the  case  is  the  primarj  one, 
and  because  its  argument  la  real^  exhaust- 
Ive  of  the  general  principle.  We  shall  con- 
aider  prcaentlj  whether  there  is  anything 
MS 


'  I  the  ease  at  bar  which  takes  it  out  td 
le  principle. 

In  Duest  r.  Chicago,  a  law  of  Illinois 
una  up  for  review.  It  was  a  r^nlation 
[  insurance  companies  not  incorporated  bj 
le  state,  and  required  their  agents  to  be 
censed  upon  the  performance  of  certain 
inditions.  [SOS]  Subsequently,  by  the 
A  incorporating  Chicago,  the  legislature 
aposed  on  all  foreign  insurance  a  tax  of  92 
pon  the  $100,  and  at  that  rate  upon  the 
mount  of  all  premiums  which  iboold  be 
xxived.  It  was  made  unlawful  for  any 
imp  any  to  transact  business  until  the 
lament  was  made.  Tbe  state  supreme 
lurt  sustained  the  tax  and  this  court  af- 
rmed  its  action,  resting  the  decisioa  oa 
aul  V.  Virginia,  the  reasoning  of  which, 
was  said,  it  was  not  necessary  to  repeat. 
Liverpool  t  L.  Life  ft  F.  Ins.  Co.  v.  Uaa- 
icbusetts.  The  subject  came  up  again  for 
msideration  in  passing  upon  a  statute  of 
assachusetts  which  levied  a  tax  upon  all 
remiums  charged  or  received  by  any  fire, 
arine,  and  fire  and  marine  insurance  eom- 
iny  not  incorporated  under  the  laws  of 
le  state.  The  law  was  sustained.  It  was 
lid:  "The  case  of  Paul  v.  Virginia  de- 
ded  that  the  business  of  insurance,  as 
dinarily  conducted,  was  not  commerce, 
id  that  a  corporation  of  one  atate,  bav- 
g  an  agency  by  which  it  conducted  that 
isiness  in  another  state,  was  not  engaged 
commerce  between  the  states." 
Fire  Asso.  of  Philadelphia  v.  New  York. 
statute  of  New  York  imposing  taxes  and 
nditions  upon  insurance  companies  of 
her  states  was  considered  and  sustained, 
tul  V.  Virginia  was  oited  for  tbe  view 
lat  "issuing  a  policy  of  insurance  is  not  a 
ansae tion  ol  commerce." 
We  may  say  here  that  Paul  t.  Virginia 
18  also  cited  for  the  proposition  that  tbe 
;ht  of  a  foreign  corporation  to  do  busi- 
«s  in  a  state  other  than  that  of  its 
CAtion  depends  wholly  upon  the  will  of 
eh  other  state.  This  proposition,  it  wan 
id,  was  sustained  by  previous  cases,  aail 
has  been  sustained  by  many  attbaequent 
see.  Necessarily  it  could  not  be  applied 
foreign  insurance  companies  U  the  buai- 
«s  of  insurance  is  commerce.  In  other 
irds,  that  right  exists  and  baa  only  an 
ception,  as  was  said  in  Hooper  v.  Call- 
mia,  16S  U.  8.  848,  30  L.  ed.  2B7,  6 
ters.  Com.  Rep.  010,  IS  Sup.  Ct.  Bep. 
i7,  "where  a  corporation  created  by  onu 
ite  rests  its  riglit  to  enter  [SOS]  another 
id  to  engage  in  business  therein  upon  the 
ideral  nature  of  its  business."  And  that 
u  tbe  contention  in  Hooper  v.  California, 
serting  the  invalidi^  of  the  atatute  of 
e  atate  making  it  a  misdemeanor  for  ttay 
parson  in  t^at  atate  to  procure  Innmutea 
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tm  *  Riidaut  In  tha  itato  fran  au  Inanr- 
UM  NBpMij  not  incorporated  nader  it* 
bwt.  Hie  ■rgoment  wu  thAt  in  u  much 
t  involved  wm  odb  for  marine 
I  a  matter  of  intcralate 
\  snoh  beyond  thr  reach 
«(  lUtt  anthorl^,  and  included  among  the 
•utpUou  to  the  rule.  It  wat  replied  hj 
tk>  court:  'Tkia  propoaition  involves  an 
efiOHMU  oonception  ol  what  ecHutitutea 
litentata  cMsmerce.  That  the  bniinesa  of 
iMoraoee  doea  not  generleall;  pertain  to 
inch  commerce  bai  been  aettled'  since  the 
nw  d  Fan!  v.  Virginia."  To  the  attempt 
to  dittingniBb  between  polieiu  ef  marine 
iMoruce  and  polidea  ot  Bre  insurance, 
ud  thaa  take  the  former  out  of  the  rule 
of  Paul  V.  Virginia,  it  waa  answered:  "It 
ipom  the  real  distinction  npon  which  the 
(Binal  mie  and  it*  exceptions  are  baaed, 
ud  which  conaista  in  the  difference  ba- 
twtn  Interatate  commerce  or  sn  instm- 
Hntalitf  thereof  on  the  one  side  and  the 
Btra  incidents  which  ma;  attend  the  carrj- 
iig  on  of  such  commerce  on  the  other." 
Aad  it  waa  pointed  out  that  if  the  power 
to  rcpilatc  interstate  commerce  applied  to 
ill  of  the  incidents  of  such  commerce  and 
"to  all  contracts  which  might  be  made  In 
Uie  course  of  its  transaction,  that  power 
*«uld  embrace  the  entire  sphere  of  mercan- 
lilt  activity  in  an;  waj  eonnected  with 
trade  between  the  states;  and  would  ex- 
tbiit  itate  control  over  many  ccntracta 
fwtlj  domestic  in  their  nature."  And 
then,  sweeping  away  the  distinction  be^ 
t»wu  the  different  tubject-mattrrt  of  in- 
NriBK  contracts,  and  the  different  events 
udcmniSed  against,  and  declaring  the 
principle  applicable  to  all  and  detcrmina- 
^  of  the  regulating  power  of  the  states 
^^  all,  it  waa  said:  "The  business  of  in- 
Hrinee  is  not  commerce.  [&0T]  The  con- 
tact of  insurance  i*  not  an  instrumentality 
*>t  eoumerce.  The  making  of  such  a  con- 
^><t  li  a  mere  incident  ot  commercial  Inter- 
*^n«,  and  in  this  respect  there  is  no  dif- 
'^Tence  whatever  between  iniuranee  against 
^^W  and  insurance  against  the  perils  of 
'^*  sea.' " 

This  declaration  waa  repeated  and  ap- 
Mied  in  Noble  v.  Mitchell,  164  U.  S.  368. 
*l  L.  cd.  472,  17  Sup.  Ct.  Bep.  110,  and 
■^  New  York  L.  Ins.  Co.  v.  Cravens,  178 
V>.  8.  389,  44  L.  ed.  1116,  20  Sup.  Ct.  Rep. 
■W.  The  latter  case  has  special  applica- 
tion, for  the  plaintiff  in  error  here  was  the 
tklalntiff'  in  error  there,  and  the  caae  eon- 
^•riied  life  iniuranee  companies  and  their 
ftdtcies.  In  that  case  it  waa  contended 
that  a  policy  ot  motual  life  insurance  waa 
an  interstate  contract  and  the  parties 
■igfct  choose  Its  "applicator;  law."  lie  con- 
latioB  was  made  in  many  w^s  and  with 
••  Ih  ad.  i 


great  amplitude  of  argnmeat  and  flluatra- 
tion.  It  was  urged  that  on  aeeount  of  the 
mutual  character  of  the  company  it  waa 
the  administrator  of  a  fund  collected  from 
its  policy  holders  in  different  states  and 
countries  for  their  benefit.,  And  the  extent 
of  the  busineaa  was  displayed  by  a  stipu- 
lation of  the  parties  a*  follows:  "That 
during  the  year  188S  and  prior  to  the  issu- 
ance of  the  policy  sued  upon,  the  amount 
of  policies  issued  hy  defendant  to  citiiens 
of  Missouri  was  tl,S17,0B6,  and  the  amount 
of  insurance  in  force  on  the  lives  of  citl- 
tens  ot  Missouri  on  December  Slst,  1886. 
was  $8,386,642,  and  the  total  amount  ot 
poticLea  issued  by  defendant  in  said  year 
1866  was  «85,178,2I)4,  and  the  toU)  amount 
of  policies  in  force  on  December  31st,  1886, 
issued  by  defendant,  was  $304,37 SJS4a.'' 

It  was  also  urged  that  modem  life  In- 
surance had  taken  on  essentially  a  nation- 
al and  international  character,  and  that 
when  Paul  v.  Virginia  waa  decided  the 
business  was  "to  a  great  extent  local ;  that 
is,  conducted  through  the  domestic  eon- 
tracts  hy  stock  companies.  The  gr<>at  and 
commanding  organixations  of  the  present 
day  had  hardly  begun  the  amazing  develop- 
ments which  have  made  them  [SOS]  the 
greatest  auociations  of  administrative 
trusts  of  the  business  world." 

These  contentions  were  earnestly  made; 
the  reply  to  them  deliberately  meditated  and 
Its  extent  fully  appreciated.  The  ruling  in 
Paul  V.  Virginia  and  other  cases  was  ap- 
plied. We  omitted  the  reasoning  hy  wliich 
they  demonstrated,  we  said,  the  correctness 
ot  their  conclusion.  We,  however,  repeated 
that  "the  business  of  insurance  is  not  com- 
merce. Tlio  contract  of  insurance  is  not  an 
instrumentality  of  commerce.  The  making 
ot  such  a  contract  is  a  mere  Incident  of 
commercial  Intercourse,  and  in  this  respect 
there  is  no  difference  whatever  between  in- 
BUT.ince  against  firs  and  insurance  against 
the  'perils  of  tlie  sea,' "  and,  we  added, 
that  "against  the  iincertalnty  ot  man's 
mortality." 

In  Nntting  v.  Massachusetts  a  statute  of 
the  state  was  sustained  which  required  a 
licensing  ot  the  agent  of  a  foreign  insurance 
company  not  admitted  to  do  business  in  the 
state,  and  made  it  a  crime  to  solicit  insur- 
ance of  a  resident  in  violation  of  the  stat- 
ute. The  principle  of  the  prior  eases  wblcfa 
we  have  referred  to  waa  affirmed. 

This  detail  shows  what  the  eases  de- 
cided. Were  they  rightly  deeidedl  The 
reasoning  ot  the  eases  anticipat*  and  an- 
swer the  question,  and  it  would  rack  in- 
genuity to  attempt  to  vary  its  expression 
or  more  aptly  illustrate  it.  A  policy  ot 
insurance,  the  cases  declare,  ia  a  personal 
contract,  a  mere  indemnity,  for  a  consider- 
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fttiOD,  agkiiiat  tlie  happening  of  tome  eon- 
tlngdit  erent  which  hul/  bring  detriment  to 
lif«  OT  property,  uid  ita  character  ii  the 
Mmc  no  matter  vhat  the  event  insured 
againtt,  whether  flre  or  harrieanc,  aete  of 
man  or  acta  of  God,  itorme  on  land  or 
atarma  on  tea,  death  or  leaaor  accident. 
The  latae  eroit  m*j  InvolTe  both  life  and 
property,  preeipEtating  the  obligation  of  the 
policies.  Nor  doea  the  character  of  the 
eontracta  change  by  their  uumbera  or  the 
reaidenee  of  the  parties.  The  latter  li  made 
much  of  in  tbis  caae.  It  [BOO]  was  made 
much  of  in  the  CraToi*  Caae.  The  effort  baa 
been  to  give  a  apecial  locality  to  the  eon- 
tract*  and  determine  their  applicatoiy  law, 
and,  indeed,  to  a  central  iiation  of  control, 
to  employ '  local  agents,  but  to  limit  their 
power  and  judgment.  To  accomplish  the 
purpose  there  is  neceasarily  a  great  and 
f  reqaent  ate  of  the  maila,  and  this  ia  elab- 
orately dwelt  on  by  the  insurance  eom- 
pany  in  it*  pleading  and  argument,  it  be- 
ing contended  that  this  and  the  trans- 
mission of  premiums  and  the  amonnta  of 
the  policies  constitute  a  "current  of  enn- 
mcrce  among  the  states."  This  use  of  the 
mails  is  necessary,  it  may  be,  to  the  cen- 
tralization of  the  control  and  supervision 
of  the  details  of  the  bnsiness;  it  is  not 
essential  to  its  character.  And  we  may 
say,  in  passing,  that  such  effort  bes  led  to 
regulating  legislation,  but  that  it  cannot 
determine  it*  validity  was  decided  in  the 
Cravens  Case.  See  also  Equitable  Life  As- 
snr.  Soc,  v.  Clemente  (Equitable  Life  As- 
Bur.  Soe.  V.  Pettus)  140  U.  S.  226.  IB  L. 
ed.  407,  11  Sup.  Ct.  Sep.  822. 

TbU  legislation  Is  in  effect  atUcked  by 
the  contention  of  the  insurance  company. 
We  bavc  already  pointed  out  that  if  bisur- 
ance  is  commerce  and  become*  interstate 
commerce  whenever  it  is  between  citizens 
of  different  states,  then  all  control  over 
it  is  taken  from  the  states,  and  the  legis- 
lative regulations  which  tbis  court  has 
hereteforc  sustained  must  be  declared  in- 
valid. 

The  number  of  transactions  does  not  give 
tbe  business  any  other  character  than 
magnitude.  If  it  did,  the  department  store 
whieh  deals  with  every  articlia  which  cavers 
or  adorns  the  hipnau  body,  or,  it  may  be, 
nourishes  it,  would  have  one  character, 
while  ite  neighbor,  humble  in  the  variety 
and  extent  of  ita  stock,  would  have  another. 
Nor,  again,  doe*  the  use  of  the  mails  de- 
termine anything.  Certainly  not  that 
which  takes  place  before  and  after  the 
transaction  between  tbe  plaintiff  and  its 
e^ente  in  secret  or  in  regulation  of  their 
relations.  But  put  agente  te  one  side  and 
suppoM  the  insursnce  company  and  tbe  ap- 
plicant negotiating  or  consummating  a  coa- 
SM 


tract  That  they  may  [BIO]  live  in  diffar- 
ent  state*  and  hence  use  the  maila  tor  their 
communications  docs  not  give  eharafter  to 
what  they  do;  cannot  make  a  pencMia]  con- 
tract the  transportation  of  conunoditiea 
from  one  stete  to  another,  to  paraphrase 
Panl  V.  Virginia.  Bnch  might  be  incidents 
of  a  sale  of  real  estate  (certainly  nothing 
can  be  more  immobile) .  Ite  transfer  may 
be  negotiated  through  the  mails  and  com- 
pleted by  the  transmiasion  of  the  oonaidw- 
ation  and  the  instnuDent  of  transfer  also 
through  the  mails. 

It  is  contended  that  the  polidea  are  anb- 
ject  te  sale  and  transfer,  may  be  used  for 
collateral  security  and  other  ecmmercial 
purposes.  This  may  be,  but  this  lue  td 
them  is  after  their  creation, — a  use  t^  the 
insured,  not  by  the  insurer.  Tha  quality 
that  is  thus  ascribed  to  tbem  may  hs 
ascribed  to  any  instrument  evidencing  a 
valuable  right.  The  argument  was  antici- 
pated in  Paul  V.  Virginia,  citing  NathaB 
v.  Louisiana,  where,  as  we  have  seen,  a  tax 
on  money  and  exchange  brokers  who  dealt 
In  the  purchase  and  sale  of  foreign  bills 
of  exchange  wa*  snsteined  a*  not  conflict- 
ing with  the  constitutional  power  of  Con- 
gress te  regulate  commerce  among  the  atatea 
or  with  foreign  nations. 

It  is  contended  that  Panl  v.  Virginia  and 
the  cases  which  follow  it  must  be  limited. 
as  it  is  contended  "the  facte  herein  did 
limit  them,  to  intrastate,  not  interstete, 
contracte,"  and  that  if  tbey  he  not  so  limited 
the  Lottery  Case  (Champion  v.  Ames)  ISft 
U.  S.  S21,  47  L.  ed.  402,  23  Sup.  Ct.  Rep. 
321,  13  Am.  Grim.  Sep.  S61,  and  Inter- 
national Textbook  Co.  v.  Pigg,  217  U.  h. 
91,  54  L.  ed.  678,  27  L.ILA.(N.S.)  403,  SO 
Sup.  Ct  Bep.  481,  IB  Ann.  Cas.  IIOS,  can* 
not  stend. 

The  basis  of  this  contention  neceasarily 
is  the  insistence  tbst  the  contracte  in  Paul 
V.  Virginia  and  the  succeeding  cases  were 
intrsEtete  ctmtracte  while  the  contracts  In 
the  ease  at  bar  are  intentete  contracts. 
Bnt  this  Is  a  false  cbaracteriEatton  of  tbe 
contracte.  Tbe  decision  of  the  case*  is  that 
contracte  of  insurance  are  not  commerce  at 
all,  neither  state  nor  interstete.  This  Is 
the  obstacle  to  tbe  contention  of  the  insur- 
ance company.  The  company  [Bll]  realiiM 
it  te  be  an  obstacle  and  has  attempted  to  re- 
move it  by  detailing  the  manner  of  con* 
ducting  ite  tmsinese  as  demonstrating  that 
iU  policies  are  interstete  contracte.  Wt 
have  replied  to  the  attempt  and  shown  that 
ite  manner  of  business  has  no  such  effect 
It  follows  necessarily,  therefore,  that  neither 
the  Lottery  Case  nor  the  Pigg  Case  im- 
pugns the  authority  or  the  application  of 
the  cited  case*.  They,  the  Lottery  Ca*a 
and   tb*   Flgi  Cue,   were  coscemed   wHh 
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traiUKctioiu  wbich  InTolved  tbe  tranapoi 
taOam  of  property,  uid  were  not  mere  pel 
•oaal  eoiitntcta. 

There  ire  cognate  ckaei  to  tbe  cited 
eaaca,  of  contncta  incident  to  coranieTce, 
but  not  of  tbeituelTes  eommeree.  In  Wil- 
liBBii-r.  Fccn,  179  U.  B.  870,  4fi  L.  ed. 
IM,  ei  Sup.  Ct  Rep.  128,  there  wu  levied 
bj  tbe  itate  of  Gecrgia  a  tax  vpon  each 
cmigruit  agent  or  employer  or  employee  of 
mcb  agent,  doing  bueineu  in  the  state. 
Tbe  Uw  impoaing  the  tai  was  attacked  aa 
a  Tiolation  of  tbe  commerce  clause  of  the 
CMistitutlou  of  the  United  Statea.  Com- 
merce waa  defined,  quoting  Mr.  Justice 
Field,  in  Mobile  County  v.  Kimball,  102 
V.  B.  891,  TOE,  2S  L.  ed.  238,  241,  to  "con- 
■iat  in  interconrae  and  traffic,  including 
in  thcM  terms  naTigation  and  the  trans- 
portation  and  tranait  of  persons  and  prop- 
erty, aa  well  aa  the  purchase,  sale,  and  ex- 
change of  eommoditiea."  The  court  eon- 
■tdered  the  definition  comprehensive  enough 
tor  the  purpose  of  the  case,  and,  testing 
Ka  application,  said,  by  Mr.  Chief  Justice 
Poller:  'Theae  agents  were  engaged  in 
hiring  laborers  in  Georgia,  to  be  employed 
beyond  the  limits  of  the  state.  Of  course, 
transportation  must  eventually  take  place 
■a  the  result  of  such  eontracta,  but  it 
doce  not  follow  that  the  emigrant  agent 
was  engaged  in  transportation."  The  con- 
clusion waa  supported  by  cases,  among 
others,  Paul  v.  Virginia  and  Hooper  v. 
California.  On  the  authority  of  the  game 
caacs  and  Nevr  York  L.  tna.  Co.  v.  Cravens, 
In  Ware  ft  Loland  y.  Mobile  Cour.ty,  2011 
U.  S.  405,  S2  L.  ed.  855,  28  Sup.  Ct.  Rep. 
SZlt.  14  Ann.  Cas.  1031,  it  was  hHd  that 
eontracta  by  brokers  for  the  sale  of  [B12] 
eotton  for  future  delivery,  where  the  tranMC- 
tioDS  were  closed  by  contracts  completed  and 
executed  in  one  state,  although  the  orders 
were  received  from  another  itate,  were 
l^ally  subject  to  a  tax.  Such  contracts,  it 
waa  said,  were  not  "the  subjecta  of  inter- 
state commerce,  any  more  than  in  the  in- 
avrance  caaea,  where  tbe  policies  are  ordered 
and  delivered  in  another  state  than  that  of 
tbe  residence  and   office  of  the  company." 

In  Engel  v.  O'Malley,  21»  U.  B.  128,  5fi 
L.  ed.  128,  SI  Snp.  Ct  Rep.  100,  a  law  of 
New  York  forbade  individuals  or  partner- 
ships to  engage  in  tbe  business  of  receiv- 
ing depoaite  of  money  for  safe-keeping  or 
for  the  purpose  of  transmission  to  another, 
or  for  any  other  purpose,  vrithout  a  license 
from  the  comptroller.  It  was  attacked  aa 
a  violation  of  the  commerce  clause  of  tbe 
Constitution.  The  case  waa  decided  to  be 
similar  in  principle  to  Ware  &  Leland  f. 
Mobile  County  and  Williams  v.  Fears,  and 
tte  law  waa  sustained. 
SS  L.  ed. 


I  Further  diseuasion,  we  think,  is  unneces- 
sary! and  we  have  gone  beyond  tbe  citing 
of  the  authoritative  cases  only  in  defereDca 
to  tha  able  and  eamaat  argument  of  coun- 
sel. 
Judgment  affirmed. 


JOHN  E.  DOCKENDORFF. 
(See  S.  C.  Reporter's  ed.  fil»-<lT.r 

Appeal  —  review  of  facta  —  concnrrenk 

findings  below. 

1.  Findings  of  fact  by  the  master  and  the 
two  lower  courts  as  to  insolvency  and! 
knowledge  of  tbe  parties  in  the  determina- 
tion of  a  dispute  between  an  assignee  of  thv 
bankrupt's  accounts  and  the  trustee  in  bank- 
ruptcy, over  tbe  ownership  of  tbe  proceed* 
of  such  accounts,  will  ordinarily  be  accepted 
by  the  Federal  Supreme  Court  on  appeal. 


[For 


other 


Appeal  —  to  Federal  Supreme  Court  ^ 

bankruptcy  case. 

2.  A  dispute  between  tbe  assignee  of  the 
bankrupt's  accounts  and  the  trustee  in  bank- 
ruptcy, over  the  ownership  of  the  proceeds 
of  the  assigned  accounts  collected  by  the 
trustee,  wbich  is  presented  by  a  petition 
died  in  the  bankruptev  proceeding,  is  a 
controversy  arising  in  bankruptcy  proceed- 
ings within  the  meaning  of  the  bankrupt  act 
of  July  1,  18SB  (30  Stat,  at  L.  A44,  ehap. 
f.  B.  Comp.  8tat.  190].  p.  341B),  |  24, 


Supreme  Court. 

IPor  other  eaies,  see  AppenI  snd   Brror,  804, 

805.  In  Dliest  fiap.  Ct.  11X18.) 
Bankruptcy  —  voidable  transfers  —  as- 
signment of  accoantH. 
3.  Successive  asstgnments  of  accounts  by 
way  of  security,  in  pursusnce  of  a  contract 
under  which  advances  were  made  to  enable 
the  assignor  to  get  the  goods,  on  the  faltb 
of  the  undertaking  that  the  sccounts  should 
be  assigned,  made  without  knowledge  of  the 
assignor's  insolvency,  and  without  conscious 
fraudulent  intent,  were  not  bad  as  against 
the  bankrupt  assignor's  general  creditors 
without  lien  because  the  contract  embraced 


Note. — On  the  appellate  jurisdiction  irf 
the  Federal  Supreme  Court  in  bankmptt^ 
cases — see  note  to  James  v.  Stone  ft  Co.  87 
L.  cd.  U.  E.  B73. 

On  the  appellate  jurisdiction  of  tbe  Fed- 
eral Supreme  Court  over  circuit  courts  <^ 
appeals — see  note  to  Bagley  v.  General  Firo 
Extinguisher  Co.  S3  L.  ed.  U.  S.  OOS. 
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Rll  tccounta,  And  tbe  lien  thneuoder  waa  k 
e7,  VI.  b,  2,  b. 


APPEAL  from  the  United  State*  Cimiit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  decree  which  affirmed  «  decree 
of  the  District  Court  for  the  Diatrict  of 
New  Jersey,  in  favor  of  the  elaita  ol  an  aa- 
•ignee  of  the  banlcrupt'a  aceousts,  to  have 
paid  over  to  him  the  proceeds  of  such  *c- 
eounta  collected  h;  the  trustee.    Affirmed. 

Bee  same  ca*e  below,  121  C.  C.  A.  697,  203 
Fed.  47S. 

The  facta  are  stoted  in  the  opinion. 

Mr.  Benjamin  O.  Puakua  argued  the 
cause,  and,  with  Mcaara.  Balph  Wolf,  Jamet 
K.  Rosenlwrg,  and  Garrard  Glenn,  filed  a 
brief  for  appellant: 

The  appellee's  motion  to  diamiss  the  ap- 
peal should  be  denied. 

Hewit  V.  Berlin  Hach.  Works,  194  U.  S. 
206,  43  L.  ed.  986,  24  Sup.  Ct.  Rep.  GMO; 
York  Mfg.  Co.  v.  Caasel),  201  U.  S.  344,  6J  L. 
ed.  782,  26  Sup.  Ct.  Rep.  48];  Security 
Warehousing  Co.  v.  Hand,  206  U.  5.  416, 
61  L.  ed.  1117,  27  Sup.  Ct.  Rpp.  720,  11  Ann. 
Cas.  789;  Knapp  t.  Milwaukee  Trust  Co. 
216  U.  S.  G4S,  64  L.  ed.  610,  30  Sup.  Ct.  Kep. 
412. 

Dockendorff,  in  asking  to  have  the  pro- 
ceeds of  the  accounts  transferred  to  him,  is 
seeking  the  affirmative  relief  of  this  court 
as  a  court  of  equity. 

Johnston  v.  HuS,  A.  A  M.  Co.  66  C.  C.  A. 
S34,  133  Fed.  704;  Re  The  Leader,  IBO  Fed. 
624;  CaroEia  *.  Boxley,  122  C.  C.  A.  BO,  203 
Fed.  674;  Re  Stiger,  202  Fed.  701;  Central 
Trust  Co.  T.  West  India  Improv.  Co.  16S 
N,  y.  314,  62  N.  E.  3S7;  Holroyd  v.  Mar- 
shaU,  10  H.  L.  Cas.  209,  33  L.  J.  Ch.  N.  8. 
103,  9  Jur.  N.  S.  213.  7  L.  T.  N.  S.  172. 
11  Week.  Rep.  171.  10  Kng.  Rul.  Cas.  il6; 
Laclede  Bank  v.  ShuW.  120  U.  S.  611.  30 
L.  ed.  704,  7  Sup.  Ct.  Rep.  644. 

.He  was  entitled  to  it  only  if  bis  conduct 
in  the  matter  had  been  free  from  fraud, 
actual  or  canetructive. 

Primeau  t.  Granfield,  114  C.  C.  A.  649, 
US  Fed.  912;  Re  Friedman,  164  Fed.  131; 
Binghamton  Trust  Co.  v.  Or^ory,  148  App. 
Di*.  S26, 182  M.  Y. Supp.  060;  Coder  t.  Art4, 
213  U.  B.  ft23,  63  L.  td.  772,  29  Sup.  Ct 
Rep.  430,  16  Ann.  Caa.  1008. 

We  discard,  and  we  have  the  right  to  ask 
thia  court  to  discard,  the  maater's  intermeei, 
••  distinct  from  hla  actual  llBdlnga, 

Re  PeopVs  Daputmnt  8tar«  Co.  1S9  Fed. 
S40 


S87i  Re  Big  Cahaba  Coal  Co.  IM  Fed.  Wit 

Baumhauer  t.  Anstin,  108  a  C.  A.  S0«,  181 
Fed.  260;  Be  C.  J.  HeDonald  Jt  Sana,  178 
Fed.  487. 

If  [acta  appear  which,  under  well-eettled 
rules,  justify  the  conclusion  of  fraud,  then, 
however  the  lower  court  may  Snd  that  there 
was  no  volition  of  fraud,  the  eaae  is  one  of 
fraud,   and  the  consequence*  mnat  follow. 

Coleman  t.  Burr,  S3  N.  T.  81,  46  Am. 
Rep.  160. 

The  current  of  judicial  decision  in  tbia 
country  has  set  steadily  against  secret  ar- 
rangements of  this  character. 

Ryall  T.  Rowles.  1  Ves.  Sr.  348;  Donafd- 
son  T.  Farwell,  93  U.  S.  631,  633,  23  1-.  ed. 
993,  994;  Uennequin  v.  Naylor,  24  N.  T. 
140;  Frelinghuysen  v.  Nugent,  36  Fed.  220; 
Casey  v.  Cavaroc,  B6  U.  S.  467,  24  L.  ed. 
770;  Bkilton  t.  Codington,  166  N.  Y.  SO, 
11.1  Am.  St.  Rep.  885,  TT  N.  E.  7B0;  Gill 
T.  Griffith,  2  Md.  Cb.  271;  Wood  v.  Lawny, 
17  Wend.  4S6;  Millikin  v.  Second  Nat.  Bank, 
206  Fed.  14;  Re  Noel,  137  Fed.  6S4;  Potto 
V.  Hart,  09  N.  Y.  172,  1  N.  E.  606;  Btackbura 
V.  Irvine,  206  Fed.  226;  New  York  Security 
k  T.  Co.  T.  Saratoga  Gas  &  E.  L.  Co,  160 
N.  ¥.  137,  46  LJtA.  132,  63  N.  B.  TSS; 
Zartman  v.  First  Nat.  Bank,  189  N.  Y.  207, 
12  LJtJ^(N.S.)  1083,  82  N.  E.  127;  Titna- 
ville  Iron  Co.  ».  New  York,  207  N.  Y.  208. 
100  N.  E.  800;  Re  Marine  Conatr.  A  Di; 
Dock  Co.  76  C.  C.  A.  461,  144  Fed.  040; 
Robinson  v.  Elliott,  22  Wall.  613,  22  L.  cd. 
768;  Chicago,  R.  I.  &  P.  E.  Co.  v.  Howurd,  7 
Wall.  802,  10  L.  ed.  117;  Louiarille  Truat 
Co.  T.  Louisville,  N.  A.  «  C.  H.  Co.  174 
U.  8.  674,  43  L.  ed.  1130,  10  Sup.  Ct.  Hep. 
827;  Northern  P.  R.  Co.  r.  Boyd,  228  V.  S. 
482,  67  L.  ed.  S31,  33  Sup.  Ct.  Rep.  554; 
Ferguson  v.  Ann  Arbor  R  Co.  17  App.  Dir. 
336,  45  N.  Y.  Supp.  172;  Central  Iniprov. 
Co.  V.  Cambria  Steel  Co.  120  C.  C.  A.  121, 
201  Fed.  811;  Keech  v.  Stowe-Fuller  Co. 
206  Fed.  890;  Edgell  v.  Bart,  B  N.  Y.  218. 
69  Am.  Dec.  aaZ:  Rogers  v.  Page,  72  C.  C 
A.  164.  140  Fed.  6n6.  affirmed  in  211  U.  a 
576,  63  L.  ed.  332,  2n  Sup.  Ct.  Rep.  16V; 
Re  Brener,  IGD  Fid.  1)30;  Re  Southern  Tex- 
tile Co.  98  C.  C.  A.  305,  174  Fed.  623. 

The  tendency  of  even  early  cases  has  been 
toward  the  discouragement  of  sweeping 
tranateri  of  one's  assets,  whether  by  way  of 
sale  or  hypothecation. 

Small  V.  Oudley,  2  P.  Wms.  427;  George 
M.  West  Co.  V.  Lea  Bros.  174  U.  B.  600, 43  L. 
«d.  1098,  19  Sup.  Ct.  Rep.  836;  Re  QutwIUig, 
90  Fed.  47S;  People  v.  Mercantile  Credit 
Guarantee  Co.  166  N.  Y.  4S2,  00  N.  E.  S4. 

The  transaction*  between  Dockendorff  and 
the  bankrupt  amounted  to  a  general  assign- 
ment of  the  latter's  assets. 

People  *.  Mercantile  Credit  Quarantee  Oo. 
■opra. 

•>1  V.  a. 
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Sndl  ka  act  U  m  fraud  opoo  the  righti 
rf  tha  aredlton  u  defined  in  the  iMiikniptcf 

OeoTge  M.  Weat  Co.  v.  Lea  Bro*.  1T4  U. 
&  SW,  4S  L.  ed.  1098,  IB  Sup.  Ct.  Rep.  836. 
Alter  eommitting  tneh  in  ut  of  iosol- 
raey,  H  la  fraudulent  to  inenr  credit  for 
(lUdi  pimbaaed  wltbout  notifying  tba  rend- 
vof  the  facta. 
Uitchell  T.  Worden,  80  Barb.  ZS3. 
Aa  unuaual  occumnce,  out  of  the  ordi- 
■uy  mode  of  tranaacting  auch  a  busliieBi, 
ii  prima  facie  evidence  of  fraud,  and  throwa 
tk«  burden  of  proof  on  tfae  purcliaaer  to 
nitain  tlia  validity  of  hii  purchaae. 

Walbrtin  t.  Babbitt,  16  Wall.  S7T,  21  h. 
•1489. 

The  maater  erred  in  hia  refusal  to  admit 
Ik  iMoka  in  evidence  for  the  purpoae  of 
Aowing  the  inaolvency  of  the  compauy. 

Dcalcera  v.  Temple,  41  Pa.. 242;  20  Cyc. 
716,716;  White  t.  Benjamin,  150  N.  Y.  206, 
MK.  £.  956;  Smith  v.  Collins,  04  Ala.  409, 
10  Bo.  384;  Towns  v.  Smith,  116  Ind.  480, 
M  a.  E.  811;  Woolridge  v.  Boardman,  116 
CaL  74,  4«  Pac.  86B;  Loos  v.  Wilicinion,  110 
S.  Y.  166,  1  L.E.A.  250,  18  N.  K.  00; 
Enut  V.  Hechnica'  *  M.  Nat.  Bank,  200 
Fed.  206;  Be  Docker-Foster  Co.  i23  Fed. 
ISO;  Eai^aey  v.  Hargreaves  Bras.  13  Am. 
Bankr.  Bep.  166;  Flour  City  Nat.  Bank  v. 
Wideno:,  163  N.  Y.  Z7S,  67  N.  E.  iU; 
Botopp  T.  Huber,  160'  N.  Y.  531,  SG  N.  E. 
iO«;  BtaU  Bank  v.  Brown,  106  N.  Y.  210, 
U  LJLA.  613,  66  N.  E.  1. 

Ur.  JdHus  Henry  f^ihen  argued  the 
eaosp,  and,  with  Meurs.  Gcrnrd  B.  Town- 
aad  and  Theodore  B.  Kichter,  filed  a  brief 
for  appellee: 

Thii  ia  not  a  controveray  ariaing  in  bnuk- 
raptey  proceedings.  This  appeal  should 
therefore  he  dismissed. 

Coder  V.  Arts,  213  U.  8.  223,  53  L.  ed. 
m,  29  Hup.  Ct  Bep.  436,  IS  Ann.  Cas. 
lOOB;  Be  Loving,  224  U.  B.  383,  EG  L.  ed. 
ttS,  K  Sup.  Ot.  Bep.  446;  Be  Streator  HeUl 
Stamping  Co.  206  Fed.  2B0;  Be  Friend,  S7 
a  C.  A.  600,  134  Fed.  778;  Morehouse  t. 
Paeifie  Hardware  ft  Steel  Co.  100  C.  C.  A. 
•47,  177  Fed.  837;  CollLer,  Bankr.  433,  437. 
Both  the  district  court  and  the  circuit 
eonrt  of  appeals  held  that  the  questions  in- 
Tslved  are  queatlons  of  fact.  The  report 
rf  the  apecial  master  evidences  tbe  moat 
fainataking  and  tborough  examination  of 
tte  record.  His  findings  have  been  accepted 
ly  both  the  diatrict  court  and  the  circuit 
lODrt  of  appeal*.  Under  these  circumstancea 
this  eonrt  will  not  disturb  those  findings. 

Herillat  v.  Hensey.  2!1  U.  5.  333,  56  L. 

A  7Sa,  36  L.B.A.(M.8.)    370.  31   Sup.  Ct. 

Sep.  676;   Ann.   Caa.  19120,   4r)7;   Uanson 

'  V.  WUIiama.  213  U.  8.  453,  53  L.  ed.  809, 

UL.  ea. 


29  Sup.  Ct  Bep.  619;  Page  v.  Rogers,  £11 
U.  8.  67S,  63  L.  ed.  332, 26  Sup.  Ct  Bep.  IS6. 

Actual  fraud  ia  required  to  invalldata  a 
lien  or  transfer  under  the  bankruptcy  act 

Coder  V.  Arta,  E13  U.  S.  223,  63  L.  ed. 
772,  29  Sup.  Ct  Bep.  436,  16  Ann.  Caa.  1008; 
Van  Iderstein  v.  National  Dbeount  Co.  227 
U.  8.  676,  «7  L.  ed.  6S2,  38  Sup.  Ct  Rep. 
343. 

It  certainly  cannot  be  succeaafully  aasert' 
ed  that  a  concern  not  known  by  Ita  active 
manager  to  be  insolvent,  and  which  ia  not 
shown  to  have  been  insolvent,  which  wa* 
making  efforts  to  prepare  itaelf  to  meet  Its 
maturing  obligations,  and  in  fact  was  dis- 
counting them  right  alwg,  baa  purchaacd 
merchandise  with  the  intent  not  to  pay  for 
it.  Ihe  fact  that  upon  lieing  thrown  into 
bankruptcy  there  were  bills  that  remained 
unpaid  is  not  sufficient  basil  for  the  trustee's 
elaborate  theory  of  fraudulent  intent  and 
bad  faith.  The  delect  of  this  theory  is  that 
it  involves  the  building  of  inference  upon 
inference,  with  the  result  that  the  entire 
theory  Is  no  more  than  a  conjecture.  Such 
processea  of  reasoning  are  not  sanctioned  by 
tiie  courts. 

Buppert  T.  Brooklyn  Beigbts  B.  Co.  164 
N.  y.  D3, 47  N.  E.  071,  3  Am.  Neg.  Bep.  711; 
Pindcr  V.  Brooklyn  Heigbta  R.  Co.  173  N.  Y; 
519,  06  N.  E.  40S,  IS  Am.  Neg.  Rep.  417. 

If  our  construction  of  the  facta  is  justified 
by  the  record  there  can  be  no  fraud. 

Be  Hawks,  204  Fed.  300;  Btudley  v.  Boyl- 
ston  Nat  Bank,  229  V.  S.  523.  57  L.  ed.  1313. 
33  Sup.  Ct  Bep.  S06;  Van  Iderstine  v.  Na- 
tional Discount  Co.  supra. 

There  ia  no  equitable  estoppel  bcre  avail- 
able to  the  trustee. 

Brown  v.  Bowen,  30  N.  Y.  541,  80  Am. 
Dec.  406;  Ackerman  v.  True,  176  N.  Y.  362, 
67  N.  E.  629;  New  York  Rubber  Co.  v. 
Botbeiy,  107  N.  Y.  310,  1  Am.  St.  Rep.  822, 
14  N.  E.  266;  Wiser  v,  Uwler,  189  V.  S. 
200,  47  L.  ed.  SOS,  23  Bup.  Ct.  Rep.  624, 
22  Mor.  Min.  Bep.  630;  Viele  v.  Judsoo,  82 
N.  Y.  32;  Leather  Mfrs.  Nat.  Bank  v.  Mor- 
gan, 117  U.  S.  OS,  29  L.  ed.  Bll,  6  Sup.  Ct 
Rep.  667;  Be  Hawks,  204  Fed.  309;  Standard 
Sanitary  Mfg.  Co.  v.  Arrott,  68  C.  C.  A.  388, 
136  Fed.  7G6;  Morgan  v.  Chicago  ft  A.  B.  Co. 
06  U.  S.  720,  24  L,  ed.  744;  Brant  v.  Vir- 
ginia Coal  ft  I.  Co.  93  U.  S.  326,  23  L.  ed. 
627 ;  The  Ottumwa  Belle,  78  Fed.  643 ;  Wine- 
gar  V.  Fowler,  82  N.  Y.  316 ;  Jewett ».  Hilkr, 
10  N.  Y.  402,  ei  Am.  Dec.  761 ;  Andrews  t. 
.Gtna  L.  Ins.  Co.  85  N.  Y.  334;  Hardin  t. 
Dolge,  46  App.  Div.  416,  61  N.  Y.  Snpp. 
763;  CroathwaiU  t.  Lebna,  140  Ala.  626,  41 
So.  863. 

The  failure  to  notify  the  debtors  of  tha 
assignment  of  the  accounts  receivable  cannot 
be  attacked  upon  the  ground  ol  bad  faith. 
Tbe  authorities  make  It  aqnally  elMr  that 

c;ooyic  ••• 
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the  fmiluK  to  gtve  iuch  notiflcation  in  no 
wiM  militAtc*  «gEiiut  the  falidit;  of  tbe 


Cluk  V.  Iwlln,  21  Wftll.  360,  2S  L.  «d. 
068;  Young  t.  Upson,  IIS  Fed.  192;  Stuk- 
boUM  T.  Holden,  66  App.  Div.  423,  73  N.  Y. 
aupp.  203;  White  v.  Piatt,  S  Denio,  289; 
William*  V.  logeraoll,  B9  N.  ¥.  £08;  Board 
of  Education  v.  Ouparqnet,  50  N.  J.  £q. 
234,  24  Atl.  922. 

In  the  abaence  of  bad  faitb,  the  fact  that 
Mccecf  ig  observed  with  reference  to  transac- 
tions affecting  property  of  this  character 
will  not  invalidate  tbem. 

Sexton  V.  Kesaler  t  Co.  226  U.  8.  90,  66 
L.  ed.  096,  32  Sup.  Ct.  H«p.  667. 

A  trustee  who  attacks  a  traoBaction  as 
preferential  has  the  burden  of  establiEliing 
that  the  transfer  was  made  within  the  stat- 
utorf  period  while  the  bankrupt  was  in- 
iBolvent,  with  the  intent  on  his  part  to  prefer, 
And  with  knowledge  or  reasonable  cause  to 
beliere,  on  the  part  of  the  creditor,  tliat  a 
preference   was  intended. 

Qetts  T.  Janesville  Wholesale  Grocery  Co. 
1S3  Fed.  417;  Grant  t.  First  Nat.  Bank,  97 
U.  S.  80,  24  L.  ed.  971;  Re  Bartlett,  172 
Fed.  079;  Ite  Pfaffinger.  164  Fed.  523;  Cal- 
houn County  Bank  v.  Cain,  82  C.  C.  A.  114, 
I52Fed.  S83:  ReHinea,  144  Fed.  142;  Hardy 
T.  Gray,  76  C.  C.  A.  662,  144  Fed.  922 ;  Xum- 
lin  T.  Bryan,  21  L.R.A.(N.S.]  960,  lO.'i  Fed. 
166;  Lopez  v.  Campbell,  163  N.  Y.  340,  67 
N.  B.  601;  Paulding  v.  Chrome  Steel  Co. 
94  N.  Y.  334;  Re  Rogers  Constr.  Co.  79  App. 
Dtv.419,  70N.  Y.  Supp.  444;  Swan  v.  Stiles, 
94  App.  Div.  117,  B7  N.  Y.  Supp.  ]08»;  Reed 
T.  Helois  Carbide  Specialty  Co.  64  N.  J.  Eq. 
231,  G3  Atl.  1067. 

Ur.  Justice  Holtnes  delivered  the  opiQ' 
Ion  of  the  court: 

This  was  a  petition  by  the  appellee,  Dock- 
>endorS,  Sled  In  the  bankruptcy  proceedings 
•gkinst  tbe  bankrupt,  the  [SI4]  Schwab- 
Kepncr  Company,  to  have  paid  over  to  Ura 
4he  proceeds  of  accounts  receivable  allied  to 
-have  been  assigned  to  him  by  the  bankrupt. 
The  defenses  set  up  were  that  the  assignment 
■was  a  preference,  and  that  it  waB  made  with- 
out present  consideration,  with  intent  to  de- 
fraud creditors  of  the  bankrupt  concern. 
The  case  was  referred  to  a  special  master, 
ivho  found  thst  it  did  not  appesr  that  either 
the  petitioner  or  the  bankrupt  knew  that 
the  latter  was  insolvent  at  the  time  of  tlie 
Hupposed  preference,  or  that  there  were  any 
transfers  with  intent  to  defraud  creditors, 
«nd  found  for  the  petitioner.  His  finding 
of  facts  and  conclusion  were  concurred  in 
"by  the  district  court  and  circuit  court  of 
appeals.    121  C.  C,  A.  G»7,  203  Fed.  47S. 

A  part  of  the  appellant's  brief  is  devoted 
to  tlie  attempt  to  show  that  the   flndings 


below  as  to  insolvency  aad  the  knowledge 
of  the  parties  was  wrong,  and  a  dlatinetiaB 
is  urged  between  what  are  called  tbe  roaa- 
ter's  inferences  and  the  facts  upon  which 
those  inference*  were  baaed.  But  no  sufH- 
cient  reason  is  shown  for  departing  from 
our  ordinary  rule,  where  the  master,  tha 
court  of  flrat  instance,  and  the  circuit  court 
of  appeals,  have  agreed,  and  in  the  eourae 
of  the  hearing  this  was  admitted.  Merillat 
T.  Hensey,  221  U.  S.  333.  66  h.  ed.  768,  36 
L.R.A.(N.S.)  370,  31  Sup.  Ct.  Bep.  676, 
Ann.  Cat.  1912D,  497.  On  the  other  aide  it 
is  argued  that  this  Is  not  a  controversy 
arising  in  bankruptcy  proceedings  within 
§  24  of  the  bankruptcy  act,  and  that  there- 
fore the  appeal  should  not  bave  been  al- 
lowed. Th^  contention,  if  open,  acMna  to 
be  answered  sufficiently  by  Knapp  v.  Mil- 
waukee Trust  Co.  216  U.  S.  646,  64  L.  ed. 
610,  30  Sup.  Ct.  Rep.  412.  But  the  appel- 
lant's main  proposition  is  that  tbe  trans- 
actions with  the  appellee  were  fraudulent 
in  law,  however  unconscious  of  11  tbe  par- 
ties may  have  been,  and  so  it  ia  neceaaary 
to  make  a  short  statement  of  the  facts. 

Tbe  bankrupt,  a  Kew  Jersey  corporation, 
did  business  in  New  York  at  a  cotton  con- 
verter. It  bought  raw  [SIS]  material  from 
the  mills,  ordered  it  sent  to  bleachcriea  dea- 
ignated  by  it,  sold  the  goods  when  finis'ied, 
and  had  them  shipped  from  the  bicacheries 
to  the  buyers.  DockendorS,  on  favorable 
statements  of  the  company's  condition, 
made  successive  agreements  to  procure  loans 
not  exceeding  tl76,000  at  any  one  time,  thu 
bankrupt  giving  demand  notes,  assigning 
HB  security  all  ite  accounts  receivable  there- 
after to  be  created,  and  paying  certain  com* 
missions.  In  May.  11)10,  the  agreement  now 
in  question  was  made.  By  this  tbe  bank- 
rupt was  to  assign  within  seven  days  after 
shipment  the  accounts  receivable  of  credit 
sales  made  by  it;  upon  that  security  Dock- 
endorlT  was  himself  to  lend  80  per  cent  of 
tbe  net  face  vslue  of  such  as  he  should  ap- 
prove, less  commissions  and  discounts,  up 
to  $176,000;  the  bsnkrupt  was  to  give  ita 
notes,  deliver  the  shipping  documents,  fur- 
nish evidence  of  actual  receipt  of  the  mer- 
chandise when  required,  notify  Dockendorfl 
of  any  return  of  goods  or  counterclaims, 
deliver  tbe  proceeds  of  such  accounts  as  weia 
proper,  and  permit  him  to  examine  its  books 
and  correspondence,  etc.;  DockendorfTa  lies 
was  to  be  for  all  sums  due,  and  to  cover 
all  accounts,  but  be  was  not  bound  to  lend 
on  accounts  not  approved  by  him.  Further 
details  do  not  neel  to  be  stated  iu  view  of 
tbe  establishment  of  the  parties'  good  faith. 
On  November  29,  1910,  an  involuntary  peti- 
tion was  Bled,  the  bankrupt  then  owing 
DockendorfT  9262,839.54  for  advances  un- 
der the  agrement,  and  he  having  received 
ast  V.  8. 
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■Mifuotnts  of  KCMunti  ttom  tha  buikmpt        We  content  oimelTn  with  thi«  tctj  gn- 

u  it  raeeiTed  orden;  thit  b,  after  tbe  eon-  tni  uawer  to  mn  irgamtOt  tfaa,t  dckit  wltb 

tract  of  tkle  wka  nadf,  bat  before  tbe  de-  rnanj  detalli  that  we  have  not  mentioned, 

liverj  of  the  good*.  becaiue  thoee  detaili  were  material  only  to 

Tbe  tnutee  rcUei  npon  the  general  ap-  a  [BIT]  leconai deration  of  the  finding!  of 

plication  of  the  lien  under  the  agreement  aa  fact.     Probably  a  hope  ot  aecnring  aueh  « 

■■wmiiliim  a  fraud  In  law.    Whaterer  cf-  reoonaideratlon  waa  one  of  the  Induocmenta 

feet  It  might  have  aa  eridenee  miut  be  laid  toward  brinpng  the  cue  here. 
on  ma  aide,  la  Y\ew  of  the  finding!  below.        A  !ubordinate  queation  waa  ralaed  on  tba 

Tlia  qnertion  here  la  whether  •uccea!We  aa-  eiclualon  of  aome  of  the  bankrupt'!  booka, 

•ignnenta  ol  accounta  by  way  of  aecnrity,  as  to  which  It  aeems  to  na  enough  to  Mtf 

in   pursnanee  of   a  contract   under   which  that  it  doea  not  appear  that  any  wrong.haa 

adTancea    [SIS]    were  made  to   enable  the  been  done, 
aaaignor  to  get  the  gooda,  on  the  faith  of        Decree  affirmed, 
the  nndertahing  that  the  accounta  abould 

be    aaaigned,    were    bad    because    tbe    con-  

trmct     embraced     all     accounta,     although 

SfS,.?,l.Zgtf':S..rL  '^t  ^AM.8A.KmDEB,,Tn...«,m.,..^, 

bia  buaineaa,  hut  we  have  no  Buch  aUtute.  ,g„  g.  C.  Beporter*!  ed.  S17-B81.) 

The    advance!    were    the    mean!    by    which 

the    Unlcrupt    got    the    ownereliip    of  the  timtlatlon  of  actlona  —  suit  to  act  aBld* 
gooda.    The  contract  of  itaelf  would  operate        ixinTeyance  by  bankrapt  —  fraud. 
aa  a  conveyance  aa  soon  aa   the  righta  to        The  two  years'  limitation  after  the  cloaing 

which  it  applied  were  acquired.     Field  ».  of  the   estate,   pri-seribed   by   the  bankrupt 

New    York,    6    N.    Y.    179,    67    Am.    Dec.  ■<=»   »*  Ju'j   L    "88    (30   Stat,    at  L.  540. 

435.    We  do  not  ««  why,  in  the  interval  b;;-  ^J^'^PjV-  "■  ?■  C<)mp.  Stat.  1901    p    34211, 

i_ iv.     „   -  -,,        '.  ,t.  ,„_^     .„j  .i„  i   lid,  for  auits  by  or  asainst  tmateea  In 

tw«m  tbe  acquiaition  of  the  good,  and  the  g,„kruptcy.    bare    an    action    by    a    former 

apeciflc  aaaignment  of  account*,  the  right  ot  truatee  to  set  aaide  a  conveyance  made  by 

general  creditors  without  lien  ahould  inter-  the    bankrupt    b!    in    fraud    of    creditors, 

vcne   to    defeat    a    lecurity    given    in    good  brought  after  he  had   had  the  bankruptcy 

faith,  when,  but  for  the  promise  ot  it,  the  proceedings   reopened  tor  that  purpoae,  on 

property  nevFr   would   have  come    into  the  the  ground  that  be  had  just  discovered  tbe 

bankrupfa  handa.     There  may  have  been  a  f^cts.    where,   during  the   pendency    of    tbe 

moment  when  the  goods  could  have  been  at-  °"B'"f'  proceedings    the  truatee  auspected 

~  .    ,  V        ,. .       .  L  J  1 1  fie  alleged  fraud  and  made  some  inquiries, 

tached,  or  when   it  Inaolvency  had  been  made  ^^^^  ^^»^  ^^^  ^^^^^^  ,^^  j^^  ^       ^^ 

known,  aa  m  National  City  Bank  v.  Hotch-  ^j  „„^ij^  „ot     „  to  p,  j^rther. 

kiaa,  Nov.  S,  1911  [231  U.  B.  60,  ante,  115,  [For  other  caaei.   see  LlmltaCloa  of  Actions, 

34  Sup.  Ct.  Rep.  20],  it  would  have  been  too        "'-  i-  'n  ™B'"  ^op.  Ct.  IBOB.J 

late  to  make  the  promised  lien  good.     But  r^j^    ^g  -. 

in   this  caae,  the  lien  was  acquired  bcforr 

any  knowledge  of  insolvency,  and  before  any  Argued  December  4  and  5,  1918.     Decided 

attachment  intervened.     See  Jaquith  v.  Al-  December  15    1913 

4m,  189  U.  B.  78,  47  L.  ed.  717,  23  Bup.  Ct. 

Rep.  e4rP:  Coder  v.  Arts,  218  U.  B.  223,  S3  w  jj  ERROR  to  the  Supreme  Court  of  the 

L.  ed.  772,  20  Sup.  Ct.  Rep.  436,  IB  Ann.  |    g^^^^   ^^   Louisiana    to    review    a    judg- 

Caa.  1008;   Van   Iderstine  v.  National  Dis-  „j„j   which,  reversing   a   judgment  of  the 

count  Co.  2E7  U.  8.    STB,  683,  67  L.  ed.  852,  Djjtrjct  Court  for  the  ParUb  of  Calcasieu 

S3  Sup.  Ct.  Rep.  343.     It  is  objected  that  ;„  t^at  state,  dismissed  a  ault  brought  by 

thu    lien    was    secret.     But    notice    to   the  ^  truatee  in  bankruptcy,  to  set  aaide  •  con- 

debtora  wsa  not  necessary  to  the  validity  of  ^eyance  made  bv  the  bankrupt,  as  In  trand 

the  assignment  as  against  creditors    (Wil-  ^f  creditors.     Affirmed. 

Kama    v.    Ingersoll.    80    N.    Y.    508,    B22),        g^^  ^^^  ^^  bejow,  129  La.  218,  55  80. 

mod    merely   keeping  silence  to  tbe   latter,  ^gg^ 

whether  known  or  unknown,  created  no  es-        j^^^  f^^^g  ^^  sUted  in  the  opinion, 

toppel    (Wiser   t.   Lawler,    189    U.   S.   260.  ,         „    „    . 

«70;  47  L.  ed.  802,  800,  23  Sup.  Ct.  Rep.        Meaers.  Hannlo  Taylor  and  A.  P.  Pii>(. 

SS4    22  Mor.  Uin.  Rep.  63#i  Ackerman  v.  argued  the  cause,  and,  with  Masera.  L.  A. 

True,   176  N.  Y.  863,  363,  67  N.  E.  829).  '   {Death  of  James  A.  Kinder  suggested,  and 

There  was  no  active  concealment  avd  no  at-  appearance  of  Edgar  N.  Collins,  his  suecea- 

tempt  to  mlalcad  anyone  interested  to  know  Mr  as  trustee,   Sled  and  entered  December 

1b«  truth.  li  1913,  as  plaintiff  in  error  herein. 
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SUPRKMU  COURT  OP  THE  UNITED  STATUS. 


GottdMU  Md  W.  B.  WilltMuoa,  Bled  a 
brief  for  plaintiff  in  errori 

Pkrapraph  D,  1 11,  of  th«  bankmpt  met  at 
ISDB,  M  unendcd,  providing  that  "no  suit 
iball  be  bronght  bj  or  agalnit  a  tnutec  ol 
a  banlinipt  estate  ■ub*equent  to  two  yean 
alter  the  eatate  lia«  been  cIoMd,"  ia  a  rtat- 
ate  ol  limitation,  and  when  pleaded  aa  a  bar 
to  a  Buit  to  Bet  aaidc  en  alleged  fraudulent 
•ale  iDuat  be  eoaatrued  and  applied  aa  other 
atatutes  ol  limitation. 

Bailey  t.  Olorer,  21  Wall.  34S-350.  22  L. 
ed.  636-039. 

Where  fraud  ia  the  foundation  of  the 
action,  the  limitation  of  two  years  under  the 
bankrupt  act  does  not  begin  to  run,  in  the 
absence  of  ncgligen.:e  or  laches  of  the  plain- 
tiff, until  the  discoTerj  of  the  fraud. 

Traer  v.  Clews,  115  V.  S.  628-&42,  21)  L. 
ed.  467-471,  6  Sup.  Ct.  Bep.  1G5. 

In  suits  in  equity,  where  relief  is  sought 
on  the  ground  of  fraud  and  the  party  injured 
remained  in  ignorance  of  the  fraud  without 
fault  or  want  of  diligence  on  his  part,  limi- 
tation  does  not  begin  to  run  until  the  fraud 
1b  discovered,  although  there  are  no  apecial 
circumstances  and  no  effort  on  the  part  of 
the  party  committing  the  fraud  to  conceal 
It. 

Lcree  Comrs.  v.  Tensas  Delta  Land  Co. 
204  Fed.  736. 

A  suit  by  a  truitee  to  recover  aasets  al. 
leged  to  have  been  fraudulently  tra&aferred 
fay  the  bankrupt  within  four  months  prior  to 
the  filing  of  the  petition  ought  not  to  atand 
like  a  suit  between  private  partiea. 

United  BUtea  v.  Uinor,  114  U.  S.  233- 
240,  SO  L.  ed.  110-112,  S  Sup.  Ct  Hep.  830. 

Courts  of  the  tnited  States  fallow  their 
own  adjudications  in  the  interpretation,  ad- 
ministration, and  enforcement  of  Fedvral 
statutes,  and  not  those  of  state  courts. 

Calhoun  Gold  Hin.  Co.  v.  A j ax  Gold  Min. 
Co.  1B2  U.  S.  490^10,  46  L.  ed.  1200-1206. 
21  Sup.  Ct.  Rep.  885,  21  Mor.  Hin.  Rep. 
381. 

Mr.  Charles  A.  McCkijr  argued  the  cause, 
and,  with  Messrs.  Leland  H.  Moss  and 
Robert  L.  Knox,  filed  a  brief  for  defendants 
in  error: 

This  la  a  sUtute  of  limitstlon.  It  is 
precisely  like  other  statutes  of  limitation, 
and  appliea  to  all  judicial  eontesta  between 
the  SHsignfe  and  other  persons  touching  the 
property  or  rights  of  property  of  the  bank- 
rupt, transferable  to  or  vested  in  the  as- 
signee, where  the  intcresta  are  adverae  and 
have  BO  existed  for  more  than  two  years  from 
the  time  when  the  canse  of  action  accrued, 
for  or  against  the  assignee.  Such  is  almost 
the  kaguage  in  which  the  provision  Is  ex- 
preMed  in  |  60S7  of  the  Revised  BUtntea. 


Bailey  t.  Glovar,  SI  WaU.  S42,  tS  L.  ad. 

6se. 

lliere  must  be  reaaooabk  dlliganeai  and 
tbe  means  of  knowledge  an  the  Mine  thing 
in  eOeet  as  knowledge  itaclf. 

Wood  T.  Carpenter,  101  U.  a  lU,  H  L. 
ed.  807;  Johnson  r.  SUndard  Min.  Oo.  IM 
U.  B.  370,  37  L.  ed.  486,  IS  Sap.  Ct.  R^. 
6Sfi,  IT  Mot.  Uin.  Rep.  664;  PearaaU  V. 
Smith,  149  U.  B.  236,  37  L.  ed.  717,  U  Snpi. 
Ct.  Rep.  833;  Kirby  v.  Lake  Shore  A  M.  8. 
R.  Co.  120  U.  S.  13U,  3D  L.  ed.  669,  7  Sup. 
Ct  Rep.  430;  Burke  v.  Smith  (Putnam  t. 
New  Albany  ft  S.  C.  Junction  R.  Co.)  IS 
Wall.  31M),  21  L.  ed.  S61 ;  Johnson  t.  Atlantte, 
a.  ft  W.  I.  Transit  Co.  1M  U.  B.  MS,  S» 
L.  ed.  667,  16  Sup  Ct  Rep.  620;  Bates  r. 
Preble,  151  U.  S.  162,  38  L.  ed.  Ill,  14  Sup. 
a.  Rep.  277 ;  Foster  v.  Manatleld,  C.  A  L.  M. 
R.  Co.  146  U.  B.  MS,  36  L.  ed.  8»»,  IS  Sup. 
Ct  Rep.  SB;  Norris  v.  Uaggin,  136  V.  B. 
3B9,  34  L.  ed.  426,  10  Sup.  Ct  Rep.  042. 

Whatever  is  notice  eniugh  to  excite  atten- 
tion to  a  fact  and  put  a  party  on  his  guard 
and  call  for  an  inquiry  fs  notice  of  every- 
thing to  which  such  inquiry  might  have  led. 
When  a  person  has  sufficient  information  to 
lead  him  to  a  fact,  he  ahall  be  deemed  cm- 
rersant  with  it. 

Johnson  v.  BUndard  Uin.  Co.  148  U.  S. 
370,  37  L.  ed.  486,  13  Sup.  Ct  Rep.  586,  IT 
Uor.  Min.  Rep.  664;  Dauphin's  SocceKaion, 
112  La.  13fl,  36  So.  28T;  Poirier  v.  Burton- 
Swartz  Cj-prcss  Co.  127  La.  936,  54  So.  292; 
Citixens'  Bank  v.  Jeanaonne,  120  Ia.  SOB, 
46  So.  367. 

Concealment  mast  be  the  result  of  poaiti** 
sets;  mere  silence  is  insufficient 

Wood  T.  CarpenUr,  101  V.  B.  ISS,  E» 
L.  ed.  807 ;  Felix  v.  Patrick,  148  U.  8.  »T, 
36  L.  ed.  719,  12  Sup.  Ct  Rep.  862;  Pwrsall 
V.  Smith.  149  U.  B.  236,  37  L.  ed.  TIT.  1* 
Bup.  Ct  Rep.  833;  Bailey  v.  aiorer,  SI 
Wall.  343,  22  L.  ed.  636. 

[SCO]  Mr.  Justice  Holmea  delivered  tbe 
opinion  of  the  court: 

This  -a  an  action  by  a  tmatee  in  bank- 
ruptcy to  recover  land  alleged  to  have  beea 
conveyed  by  the  bankmpt  in  fraud  of  eredlt~ 
orB.  The  defendant  pleaded  that  the  eaUte 
had  been  closed  snd  that  tlie  action  waa 
barred  by  the  lapse  of  two'yeara,  under 
S  lid  of  the  bankruptcy  act,  and  also  that 
he  purchased  the  land  for  Its  full  vatne  aad 
in  good  faith.  The  estate  had  been  eloaed 
and  the  two  yeara  had  run,  hot  after  Mwy 
had  elapsed,  the  former  trustee  petitioned 
to  have  the  proceedings  reopened  on  the 
ground  that  he  had  just  discovered  tbe 
facta,  and  that  the  ssle  should  be-set  aside. 
The  petition  waa  granted,  this  suit  waa 
brought  and  the  Judge  of  first  instance  or* 
dered  a  reconveyance.    Tbe  supreme  court 
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tt  LoBliiuu  fovad,  u  it  wu  compelled  to 
It  tha  t«rtiinaii7  of  th*  trostM  himMlf,  that 
doriag  tte  p«ndc»7  of  the  original  proceed- 
{■g  the  tnut««  antpcctcd  the  tlleged  fraud, 
Bi»de  MMM  iBqniriea,  but  dropped  the  mat- 
ter becanae  he  thought  that  it  waa  not 
weitb  wUki  that  !■,  that  it  would  not  pa; 
to  go  farther:  He  "voluntarilj  alMtained 
from  availing  faimaelf  of  the  meana  pat  in 
hia  band  I7  the  law  itself  (or  the  aaeer- 
t«imnent  of  »  •nipccted  fact,"  b^  examining 
the  bankrupt  and  othcrwiae.  Od  thii  ground 
tb«  conrt  held  that  he  could  not  remoTC 
the  bar  of  the  rtatnte,  rereraed  the  Judg- 
ment, and  diamiaaed  the  auit.    12B  I«.  BIS, 

»  Bo.  res. 

We  arc  of  opinioD  that  the  deciaion  of 
the  anprcme  court  waa  right.  It  ii  not  nee- 
cMai7  to  eonaider  whether  the  running  of 
tbe  two  yeara  after  the  eatate  la  firat  cloaed 
la  a  bar  to  all  aaita  upon  claima  that  might 
lUTe  been  collected  if  they  had  been  known, 
or  to  controTcrt  tbe  concluaion  of  Bilafiky 
T.  Abraham,  1B3  U«m.  401,  07  N.  B.  318, 
that  aueb  aulta  are  not  barred.  But  it  ia 
obvioua  that  there  muat  be  some  liniita  if 
the  promjae  of  repoae  after  two  jeara  in 
I  lid  ia  not  to  be  a  mirage.  The  power  to 
reopen  [521]  eatatea  given  In  |  2  (8) 
"Vhenerer  it  appeara  [that]  they  were  cloaed 
before  being, fully  adminiatered"  [30  Stat, 
at  L.  S46,  chap.  HI,  U.  8.  Comp.  8Ut.  1901, 
p,  3421]  cannot  be  taken  to  put  it  into 
the  power  of  the  court  of  bankruptcy  to 
remove  the  bar  of  t  ^^  't  ita  own  will 
aimply  becauae  a  truatee  may  have  changed 
bia  mind.  It  waa  argned  that  the  court 
of  firat  inatance  found  fraud,  ■  and  that 
we  eould  not  review  the  findinga  of  fact. 
Watera-Pieree  Oil  Co.  t.  Texaa,  812  U.  8. 
8«,  BT,  B3  L.  ed.  417,  424,  29  Sup.  Ct  Rep. 
220.  Bat  If  ao,  we  equally  are  barred  from 
reviewing  the  Undinga  of  tbe  aupreme  i^ourt, 
tbat  the  truatea  waa  chargeable  with  knowl- 
edge of  the  fraud,  tf  there  waa  one.  There- 
fore, a  part  from  tbe  difference  t>etween  the 
atatutas  eonaidered  there  and  here,  caaea  like 
Bailey  *.  Glover,  21  Wall.  S42,  22  L.  ed. 
630.  and  Tracr  v.  Clews,  llfi  U.  8.  S2B,  29 
L.  ed.  407,  0  Bup.  Ct.  Rep.  IfiS,  wbere  the 
came  of  action  for  fraud  waa  concealed,  do 
BOt  apply.  Tbe  qneation  ia  aimply  whether, 
when,  after  an  eitatc  ia  cloaed,  and  more 
tban  two  ycara  later  a  truatee  eomea  to  the 
concluaion  tbat  he  undervalued  a  claim  that 
be  knew  of  and  might  btve  aued  upon,  or 
flnda  that  the  value  haa  riaen  aince,  the 
bankruptcy  court  may  reopen  the  estate  for 
tbe  sole  purpose  of  getting  rid  of  the  atat- 
Ote,  and  allowing  tbe  truatee  to  aue.  See 
Wood  V.  Carpenter,  101  U.  B.  136,  26  L.  ed. 
807;  Roaentbal  v.  Walker,  111  U.  8.  186, 
IM,  28  I.  ed.  396,  ilW,  4  Bup.  Ot.  Rep.  382. 

Tbe  jndga  bad  bo  power,  bj  aa  «■  porta 


order  reopening  tha  estate  to  remove  tbe 
bar  that  was  completed,  and  that  there  waa 
no  ground  for  removing.  Whether  it  be 
put  on  the  eonstraction  of  the  bankruptey 
act  or  on  the  ground  that  the  estate  waa 
fully  adminiatered  qiioad  hoe,  or  of  laobe* 
<m  the  part  of  tbe  trvatee,  it  eomea  to  the 
aame  thing.  The  claim  in  controversy  can- 
not be  made  the  ground  of  a  suit. 
Judgment  of  the  Supreme  Court  afBrmed. 


Mr.  Justice  Pltnej  o 


a  the  reault 


[B22]  CLIFFORD  G.  LUDVIGH,  aa  Trua- 
tee in  Bankruptcy  of  tlie  Eatate  and  Ef- 
fecta  of  Philip  Horowitz  and  Joaepb 
Horowitz,  Individually  and  as  Copartners, 
•te..  Appellant, 

AMERICAN  WOOLEN  COMPANY  OP 
NEW  YORK  and  tlia  Niagara  Wookn 
Company. 

(See  8.  C.  Reporter'a  ed.  622-fi30.) 

Bankruptcy  —  aaaeta  —  bailment  or  sal« 
—  validity  aa  to  firedltora. 
An  agreement   between   woolen  maniifae- 


atrued  to  amount  to  a  bailment  in  the  na- 
ture of  a  consignment  arrangement,  with 
the  net  proceed*  of  sale  to  be  accounted  for 
to  the  consignor,  and  with  the  right  to  re- 
turn the  unsold  goods,  which  agreement,  in 
the  absence  of  fraud,  is  good  as  sgainat 
ereditora  in  the  event  of  the  bankruptcy  of 
tbe  firm,  where,  after  providing  tor  the  de- 
livery to  the  corporation  of  woolens,  the 
title  to  which  is  to  remain  in  the  mana- 
fsctureri  until  sold,  such  a{;reement  binda 
the  corporation  to  sell  the  same  and  to  col- 
lect and  pay  over  to  the  woolen  company 
the  proceeds,  leas  the  diSireuee  between  In- 
voice and  selling  price,  to  guarantee  tbe 
payment  of  bills  and  accounts,  to  pay  the 
invoice  price  of  any  goods  not  accounted  for 
under  trie  above  provision,  and  to  return 
to  the  poaseBsion  of  the  maniifaeturers  im- 
mediately upon  the  tenninatioD  of  the 
agreement  all  merchandise,  the  poasessiou 
of  which  ia  held  by  tbe  corporation  under 
auch  agreement. 
[Ft 


.  _.     other     , 

IMsest     hip.   CI.   1D08.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Ctr* 
cuit  to  review  a  decree  which  reversed  a 
decree  of  the  Diatrtct  Court  tor  the  Soutb- 
em  Diatrict  of  New  York,  in  favor  of  a 
trustee  in  bankruptcy  in  a  auit  by  him  to 

.    „  J. .Google     •" 


SOFSKHB  OODBT  OF  THE  UNITED  STATES. 


aet  ulde  MrUin  tnuiHetioiu  ol  t 
TUpta  m»  fraudulent.     Afflnucd. 

See  aame  eaie  below,  110  C.  C.  A.  IbO, 
188  Fed.  30. 

Th«  facte  arc  stated  in  the  opinion. 

Ur.  Abram  J.  BIkUB  argued  the  c«uk, 
■nd,  with  Mr.  Qarr&rd  Gljenn,  filed  a  brief 
for  appellant; 

In  tbe  present  csae  every  fact  is  preaent 
whicb  would  prevent  this  transaction  from 
being  one  of  factorage,  and  none  of  tbe  es- 
sential elements  of  a  factor'a  obligations 
appear.  And  per  contra,  every  element  of 
a  sale  appears. 

1.  Id  a  consignment  arraageinent  the 
principal  aeleett  tbe  gooda  which  he  desiriv 
to  be  sold.  Here  the  so-called  factor  selected 
the  gooda,  bargaining  about  the  price. 

2.  The  M-called  factor  could  not  return 
any  goods  which  had  once  been  ordered.  This 
ia  incompatible  with  the  idea  of  a  consign- 
ment, and  renders  the  transaction  one  of 
•ale. 

Uclby  V.  MatlicwR  [ISOe]  A.  C.  47!,  64 
L.  J.  Q.  B.  N.  S.  465,  11  Beports,  232,  72 
L.  T.  N.  8.  841,  43  Week.  Rep.  6U1,  60 
J.  P.  20i  Re  Zephyr  Mercantile  Co.  203  Fed. 
076. 

3.  It  is  inconsistent  with  the  idea  of  a 
consignment  agreement  that  -one  becomes  a 
(actor  before  the  goods  are  delivered  to  him. 

12  Am.  &  Eng.  Ene.  Law,  2d.  ed.  B31; 
Wright  T.  Campbell,  4  Burr.  2046,  1  H.  Bl. 
628;  Ommen  v.  Talcott,  112  C.  C.  A.  239, 
188  Fed.  401;  Ryberg  v.  Gnell,  2  Wash.  C. 
C.  204,  403,  Fed.  Cas.  Nos.  12,169,  12,190. 

4.  The  factor's  duty  to  keep  the  principal's 
goods  separate  from  bis  own  was  not  per- 
formed or  required. 

Clarke  v.  Tipping,  9  Beav.  284;  1  Am.  ft 
Eng.  Enc.  Law,  2d  cd.  1089. 

6.  Tbe  factor's  duty  to  turn  over  the 
moneys  to  hia  principal  as  received  waa  not 
required. 

Wallace  T.  Castle,  14  Hno,  106:  Bills  v. 
Schllep,  62  C.  C.  A.  103,  127  Fed.  103;  Re 
Gait,  66  C.  C.  A.  470. 120  Ked.  64. 

0.  The  other  business  methods  of  the 
parties  are  inconsistent  with  a  consignment 
and  show  a  sale. 

T.  It  is  inconsistent  with  a  consignment 
agreement  that  the  factor  can  sell  when  he 
desires  and  for  what  price  he  desires,  but 
must  pay  his  principal  at  ■  fixed  price 
whether  be  sells  or  not.  This  eonstitntes  a 
sale. 

Ex  parte  White,  L.  R.  S  Ch.  307,  40  L.  J. 
Bankr.  N.  8.  73,  24  L.  T.  N.  8.  4S,  10  Week. 
Bep.  488,  affirmed  snb  Dom.  Towie  t.  White, 
20  L.  T.  N.  B.  78,  21  Week.  Hep.  485;  Stone- 
man  T.  Van  Vechten,  46  App.  Div.  370,  61 
N.  Y.  Supp.  S13,  affirmed  In  168  N.  Y.  666, 
n  N.  E.  1131;  R«  Wells,  140  Fed.  762: 
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I  Banker  Bros.  Co.  t.  Pennsylvania,  S22  U.  8. 
'  210,  C6  L.  ed.  168,  12  Sup.  Ct.  Rep.  S8.    . 

8.  Even  if  the  majority  of  tbe  elrcnit 
court  of  appeals  be  right  in  their  etmstroe- 
tioD  of  the  agreements,  and  Horowiti  wna 
not  bound  to  pay  for  the  goods  at  any  fixed 
time  or  ip  long  as  they  remained  unsold, 
still,  aa  Horowitz  had  ttie  absolute  right  tA 
pay  for  the  goods  at  Invoice  prices,  no  con- 
signment relation  arose. 

Ex  parte  White,  and  Btoneman  v.  Vaa 
Vechten,  supra;  Re  Penny,  176  Fed.  141. 

When  tbe  language  of  a  contract  ia  am- 
biguous, it  is  elemental  that  the  contract 
should  be  construed'  in  the  light  of  the  at- 
tending circumstances. 

Atty.  Gen.  v.  Dnimmond,  1  Drury  &  War. 
366,  affirmed  id  2  H.  L.  Cai.  837, 14  Jut.  137 ; 
District  of  Columbia  *.  Gallaber,  124  L'.  8. 
605,  31  L.  ed.  520,  8  Sup.  Ct.  Rep.  GB6; 
Lowrey  v.  Hawaii,  206  U.  8.  206,  61  L.  ed. 
1026,  27  Sup.  Ct.  Rep.  622;  Guaran^  Truat 
Co.  V.  KoeUler.  115  G.  C.  A.  476,  lOfi  Fed. 
669;  Frankfort  Broom  Co.  v.  Western  Ware- 
house Co.  118  C.  C.  A.  560,  200  Fed.  398; 
Nelson  v.  Ohio  Cultivator  Co.  118  C.  C.  A. 
304,  188  Fed.  620;  Dr.  Miles  Medical  Co. 
*.  John  D.  Park  A.  Sons  Co.  220  U.  S.  373, 
G5  L.  cd.  502,  31  Sup.  Ct.  Rep.  376;  John  D. 
Park  A  Sons  Co.  v.  Hartraan,  12  LJt.A. 
(N.8.)  135.  82  C.  C.  A.  168,  163  Fed.  84. 

The  rule  applicable  to  this  case  is  that  any 
security  arrangement,  whether  chattel  mort- 
gage or  conditional  sale,  whether  recorded  or 
not,  that  allows  the  debtor  to  deal  with  the 
property  as  his  own  while  the  lien  lasts,  is 
void  as  against  the  creditors  of  the  debtor. 

Re  Garwwich,  53  C.  C.  A.  510,  US  Fed. 
87;  Skilton  v.  Codington,  185  N.  Y.  BO.  IIS 
Am.  St.  Rep.  885,  77  N.  E.  790;  Robinson 
V.  Elliott,  22  Wall.  613.  22  L.  ed.  768;  Re 
WelU,  140  Fed.  768;  Re  Penny,  176  Fed. 
141. 

Any  conditional  sale  or  chattel  mortgage 
has  the  effect  of  allowing  the  debtor  to  deal 
with  the  property  as  hia  own  i(  it  permlta 
him  to  sell  the  goods  at  whatever  price  he 
pleases,  and  allows  him  to  do  anything  with 
the  proceeds  other  than  turn  them  over  to 
the  mortgagee  or  Vendor  (Re  Garcewich,  S3 
0.  C.  A.  510,  115  Fed  87;  Re  Penny,  17« 
Fed.  141),  or  if  it  permits  him  to  retain 
even  the  expenses  of  his  business  out  of  the 
proceeds  (Skilton  v.  Codington,  185  N.  T. 
80,  113  Am.  St.  Rep.  886,  77  N.  E.  790). 

To  be  valid  against  the  vendee's  creditora 
it  must  require  that  the  identical  moneys 
received  from  each  sale  be  turned  over  to 
the  vendor  as  and  when  it  is  collected,  in 
extinction  "f  the  debt,  and  without  deduction 
for  any  purpose  of  the  vendee's  convenience. 

Edgell  V.  Hart.  8  N.  Y.  213.  6«  Am.  Dee. 
B32;  Russell  v.  Winne,  37  N.  Y.  601,  tT 
Am.  Dee.  766 1  Skilton  v.  Codington,  IBS  N. 


LUDVIGH  r.  AMERICAN  WOOLEN  CO. 


;.»,  113  An.  St  Rep.  886,  77  N.  E.  790; 

BaOtreewich,  63  C.  C.  A.  BIO,  116  Fed.  87; 

BeBowlBDd,  lOBFed.  SflSi  Liidden  t.  HKzea, 

31  Birth  8S0. 
Tbt  TAliditj  of  tlie  trrangemeat  uadcr 

RTinr  u  againat  the  banlcrupts'  erediton 

ii  to  be  determined  mtirely  by  the  law  of 

Stw  York,  wbere  the  tranBactioni  occurred. 
Uooley  V.  Pease,  ISO  U.  S.  12«,  45  L.  cd. 
«7,81  Sup.  Ct.  i.ep.  3ZB;  ■niompson  t.  Fair- 
kltki,  190  U.  8.  610,  49  L.  ed.  57T,  S6  Sup. 
CL  Rep.  300;  Humphrey  v.  Tatman,  198  U. 
&  91,  4S  L.  ed.  B56,  2S  Sup.  a.  Rep.  607; 
Be  Marine  CoDStr.'  k  Dry  Dock  Co.  76  C.  C. 
A.  461,  144  Fed.  640;  Be  Garcewicli,  53  C. 
C  A.  610,  116  Fed.  87;  R«  Bowland.  lOB 
fed.  860. 

A  chattel  mortgage  or  a  conditional  aale 
■ceiires  a  debt,  the  debt  being  owed  in  the 
one  ease  for  a  loan  and  in  the  other  for  the 
purchase  price,  and  in  either  caie  the  debtor 
haa  no  legal  title  to  the  property. 

Cole  V.  Berry,  42  N.  J.  L.  308,  30  Am. 
Rep.   Gil. 

The  New  York  catea  start  with  the  propo- 
aition  that  posaeaeion  of  goods  should  accom- 
pao}-  on'oersbip;  hence  the  separation  of  tbe 
two  is  often  presumptively  fraudulent,  and 
wlicre  they  are  separated  and  also  the  pos- 
acssion  is  coupled  with  such  t  right  of  do- 
minion as  a  power  of  resale,  given  in  ad- 
vance by  the  one  in  whom  the  title  is  vested, 
the  vesting  of  such  power  renders  the  whole 
transaction  fraudulent,  as  matter  of  law,  as 
against  the  other  creditors  of  the  debtor. 

Edgell  T.  Hart,  B  N.  X.  213,  69  Am.  Deo. 
S3Z;  Skilton  v.  Codington,  1B6  N.  Y.  80,  113 
Am.  St  Rep.  B85,  77  N.  E.  700. 

Tlat  leads  to  this:  that  the  creditor 
abonid  not  permit  the  debtor  to  resell  tbe 
mortgaged  property. 

CODkling  *.  Bheltey,  38  N.  T.  303,  84  Am. 
Dec.  348;  Brackett  t.  Harvey,  01  N.  Y.  214; 
Skilton  T.  Codington,  165  N.  Y.  SO,  113  Am. 
St.  Rep.  885,  77  N.  £.  700;  Robinson  v. 
niiott,  22  Wall.  G13,  22  L.  ed.  7fiB;  Re 
0»r«wich,  63  C.  C.  A.  510,  115  Fed.  87; 
RvPerkina,  lOSFcd.  237;  Mitchell  t.  Mitch- 
ell, 147  Fed.  280;  Re  Basmuesen,  136  Fed. 
704;  Re  Hickerton,  102  Fed.  345;  Re  Gait, 
120  Fed.  443;  Re  Gilligan,  81  C.  C.  A.  S95, 
102  Fed.  60S;  Edgell  v.  Uart,  0  N.  Y.  213, 
09  Am.  Dec.  632. 

People  must  be  held  to  the  natural  con- 
■eqnence*  of  (heir  acts,  however  strong  might 
be  the  inward  justiflcatian.  And  if  the  facta 
appear  which,  under  well-settled  rules,  justi- 
fy the  conclusion  of  fraud,  then,  however  tlie 
eonrt  may  find  that  there  was  no  volition  of 
fraud,  the  rase  is  one  of  fraud,  and  tbe  con- 
■equent'es  must  follow. 

Coleman  v.  Burr,  03  S.  Y.  31,  46  Am.  Rep. 
100. 


Woolen  Company  cannot  operate  to  defnt 
the  claims  of  the  ercditora  of  Horowitt  m 
above  discussed. 

Re  Watertown  Paper  Co.  04  O.  C.  A.  628, 
169  Fed.  2G2;  Re  GarcMrieh,  S3  C.  C.  A.  610, 
116  Fed.  87;  Cook,  Corp.  6th  ed.  S  BB3:  Rc 
Muncte  Pulp  Co.  71  C.  C.  A.  530,  139  Fed. 
546;  Re  Rieger,  167  Fed.  009;  Holbrook,  C. 
ft  R.  Corp.  V.  Perkins,  77  C.  C.  A.  402,  147 
Fed.  168;  Brundred  v.  Rice,  49  Ohio.  St  640, 
34  Am.  St.  Rep.  5B9,  32  N.  E.  109 ;  First  Nat. 
Bank  T.  F.  C.  Trebein  Co.  69  Ohio  St.  310, 
62  N.  E.  834;  United  States  v.  Milwaukee 
Refrigerator  Transit  Co. .  142  Fed.  247; 
Booth  V.  Bunce,  33  N.  Y.  139,  88  Am.  Dec. 
372;  Re  Darby  [1911]  1  K.  B.  101,  80  L. 
J.  K.  B.  N.  S.  180,  18  Manaon,  10;  Anthony 
V.  American  Glucose  Co.  140  N.  Y.  413,  41 
N.  B.  23. 

Mr.  Daniel  P.  Hays  argued  tbe  cause, 
and,  with  Mr.  Edwin  D.  Hays,  filed  a  brief 
for  appellees; 

Tbe  merchandise  in  question  was  delivered 
to  the  Niagara  Company  merely  on  consign- 
ment. The  title  thereto  never  passed  oat  of 
the  Woolen  Company. 

Re  Smith  A  N.  Piano  Co.  70  0.  C.  A.  63, 
149  Fed.  Ill;  Dows  v.  National  Ezch.  Bank, 
01  U.  S.  018,  030,  23  L.  ed.  214,  817:  R« 
Ualt,  es  C.  C.  A.  470,  120  Fed.  64. 

Even  if  the  transaction  between  the  Wool- 
en Company  and  tlie  Niagara  Company  Has 
not  a  consignment  of  tbe  merchandise,  never- 
theless th«^  Woolen  Company  retained  title 
to  the  merchandise  until  payment  was  made, 
and,  if  the  transaction  was  a  sale,  it  was 
a  conditional  sale,  valid  under  the  laws  of 
the  sUU  of  New  York. 

Empire  State  Type  Founding  Co.  t.  Grant, 
114  N.  Y.  40,  21  N.  E.  40;  Adams  v.  Roecoe 
Lumber  Co.  169  N.  Y.  178,  53  N.  E.  806; 
Fennnikoh  t.  Gunn,  69  App.  Div.  132,  09 
N.  Y.  Bupp.  12;  Dunlop  v.  Mercer,  80  L'.  C. 
A.  486,  ISO  Fed.  645;  Hewit  *.  Berlin  Mach. 
Works,  104  U.  8.  290,  48  L.  ed.  986,  24 
Sup.  Ct.  Rep.  890;  Re  New  York  Economical 
Printing  Co.  40  C.  C.  A.  133,  llO  Fed.  614; 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  346,  60 
L.  ed.  782,  26  Sup.  Ct.  Rep.  481 ;  William 
W.  Bierce  v.  Hutchins,  206  U.  S.  340.  61 
L.  ed.  828,  27  Sup.  Ct.  Rep.  624;  Conkling 
r.  Shelley,  28  N.  Y.  360,  84  Am.  Dec.  S48; 
Brackett  v.  Harvey,  Bl  N.  Y.  214. 

The  entire  distinction  between  the  cases 
where  the  conditional  sales  and  chattel  mort- 
gages are  held  valid  and  where  they  are 
invalid  i*  based  upon  this  question  as  to 
whether  tbe  vendee,  who  sells  the  goods,  can 
consume  the  proceeds  by  using  them  for  his 
own  benefit,  or  whether  be  must  turn  them 
over  to  the  vendor. 

Brackett  v.  Harvey,  01  N.  Y.  280;  Robin- 
son V.  Elliott,  28  Wftll.  «4,  22  L.  ed.  783; 
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ConklioK  t.  Shelley,  2S  N.  Y.  SSO,  U  Am. 
Dk.  S4S;'Bdgell  t.  Hart,  9  N.  Y.  213,  G9 
Am.  Dec.  632;  Huuell  t.  Wlnne,  37  N.  Y. 
WI,  97  Am.  Dec.  7S6;  Re  HowUnd,  100  Fed. 
SWi  Re  Peiiii7,  ITB  Fed.  141;  Re  Uareewich, 
fi3  C.  C.  A.  eiO,  lis  Fed.  87;  Re  WelU,  140 
Fed.  762;  SkiltoD  v.  Codington,  18B  N.  Y. 
SO,  113  Am.  St.  Rep.  S86,  77  H.  E.  790; 
Pontiac  Buggy  Co.  v.  Bkinner,  IBS  Fed.  85tj; 
Re  Marine  Coiutr.  k  Uij  Dock  Co.  76  C.  C. 
4S1,  144  Fed.  649;  Smith  T.  WillUmE,  90 
App.  DiT.  607,  B6  N.  Y.  Supp.  606;  Dunlop 
T.  Mercer,  8S  C.  C.  A.  436,  ISO  Fed.  646; 
Re  Hartnum,  186  Fed.  ItM;  Re  Perlheftor, 
177  Fed.  209. 

Mr.  Justice  Dk7  delirered  the  opinion  of 
the  court: 

This  w«i  ft  auit  in  the  district  court  of 
the  United  State*  tor  the  eouthern  district 
of  New  York  by  Ludvigb,  as  truitee  in 
bankruptcy  of  the  firm  of  Philip  Horowitz 
k  Sod,  to  act  aaide  as  fraudulent  certain 
traniactiona  of  th«  bankrupts  with  the 
American  Woolen  Company  of  New  York 
(which  we  will  call  the  "Woolen  Com- 
pany"), uid  to  recover  for  goods  taken 
from  the  bankrupts  by  the  Woolen  Company 
prior  to  the  Institution  of  proceedings  [B23] 
in  bankruptcy.  The  disb'ict  court  held  in 
favor  of  the  trustee  and  sustained  his  right 
to  recover  the  value  of  the  goods  so  taken 
(176  Fed.  146).  Upon  appeal  to  the  circuit 
court  of  appeals  for  the  second  circuit  the 
Judgment  of  the  district  court  was  reversed 
(110  C.  C.  A.  180.  188  Fed.  30),  and  the 
ease  is  here  upon  appeal. 

The  facts  as  found  by  both  courts  are 
very  little  in  dispute.  It  appears  that  Horo- 
witi  k  Son,  the  bankruptsl  had  had  a  con- 
tract In  writing  with  the  Woolen  Company 
which  expired  on  December  1,  1902,  where- 
by goods  were  to  be  consigned  to  Horowitit 
A  Sod,  the  title  to  the  merchandise  or  its 
proceeds  to  remain  in  the  Woolen  Corapany 
until  fully  accounted  for,  all  bills  of  such 
eonaigned  goods  to  be  payable  to  the  Wool- 
en Company  and  acounta  of  sales  to  be  ren- 
dered to  that  company  at  least  once  a 
Btonth.  The  Horowitzes  were  also  to  give 
security  to  protect  the  Woolen  Company 
from  any  failure  to  perform  the  contract; 
the  profit  of  tiie  Horowitx  Ann  was  to  be 
the  difTcrcnee  between  the  invoice  prices  and 
the  selling  prices  of  the  goods;  they  were 
to  have  7  per  cent  discount  for  payment 
within  (our  months,  and  any  increase  in 
proflts  by  varying  the  terms  of  trade  was  to 
go  .to  them,  and  they  were  to  have  a  draw- 
ing account  of  $1,200  a  month,  provided  the 
goods  told  by  them  warranted  such  pay- 
ment. In  1902,  for  reasons  which  do  not 
distinctly  appear  In  the  record,  the  Woolen 
Company  espresaed  its  desire  to  have  the 
I4S 


Horowlti  firm  incorporated,  taA  a  oorpora- 
tion  was  formed  under  the  nane  aid  i^le 
of  The  Kiagara  Woolen  Compaay  (whieb 
we  will  designate  the  "Niagara  CMUpftny"), 
for  the  purpose  of  contracting  and  deftli^ 
with  the  Woolen  Company  and  of  dealiag 
in  fabrics  received  therefrom.  One  haa- 
dred  and  ninety-five  of  the  two  hnndroi 
shares  ol  the  Niagara  Company  were  issued 
to  Philip  Horowitc,  ai  fully  paid  np,  Ia 
consideration  of  a  mortgage  by  him  on  cer- 
tain real  estate  for  (19,600.  A  contract  i» 
writing  was  entered  into  by  the  [B24]  terms, 
o!  which  it  was  agreed  that  the  Woolen  Cam- 
pany  would  deliver  such  merchandise  to  the 
Niagara  Company  as  it  saw  fit,  and  that  tlur 
Niagara  Company  would  accept  poesesaion 
of  the  merchandise  upon  the  fallowing  condi- 
tions: The  Niagara  Company  should  hold 
and  care  for  the  merchandise  as  the  proper^ 
of  the  Woolen  Company,  the  title  thereto  or 
proceeds  therefrom  being  veated  in  tb«  Ut- 
ter company,  and  the  merchandise  being  at 
all  times  under  its  control.  The  titia  to  th*- 
merchandise  was  to  pass  directly  from  tk* 
Woolen  Company  to  the  purchaser.  Tha- 
property  was  to  be  insured  for  the  beneBt^ 
and  in  the  name  of  the  Woolen  Company. 
The  Niagara  Company  was  to  be  given  th*- 
usual  discounts  allowed  by  the  Woolen  Com-- 
pany,  and  was  restricted  to  the  elty  of 
Elmira,  New  York,  and  the  state  of  Mon- 
tana in  doing  a  merchandise  businesa  other 
than  OS  provided  in  the  contract.  Th» 
Niagara  Company  agreed  to  execute  tneb 
other  documents  as  the  Woolen  Company 
deemed  advisable  to  carry  out  the  agree- 
ment, and  the  Woolen  Company  had  tb* 
option  to  terminate  the  agreement  upon  the- 
hrcach  of  any  condition  by  the  Niagant 
Company.  The  agreement  further  provided: 
"IV.  Said  party  of  the  second  part  [the 
Niagara  Company]  agrees  to  selt  such  bmt* 
chandise  to  such  persons  as  th^  shall  Jndgc- 
to  he  of  good  credit  and  business  standing, 
and  to  collect  for  and  in  behalf  of  the  party 
of  tile  first  part  [the  Woolen  Company],  all 
bills  and  accounts  for  the  merchandise  so- 
sold,  and  to  immediately  pay  over  to  the 
said  party  of  the  first  part  any  amount  col- 
lected as  aforesaid,  immediately  upon  ita- 
collection,  minus,  however,  the  difference  be- 
tween the  price  at  whieh  said  merehandia* 
so   collected   for   has   been    invoiced   to  the 


aforesaid  by  the  party  of  the  second  part. 
'T.  Said  party  of  the  second  part  dpe* 
hereby  guarantee  the  payment  ot  all  bills  anff 
accounts  for  merchandise,  [585]  pooaeasioB 
of  which  is  delivered  to  it  under  Uiis  agree- 
ment, and  it  hereby  agrees,  in  ease  aay 
merchandise  delivered  under  the  provislmw- 
of  this  agreement  by  the  por^  of  the  Brat 
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fAft  to  th«  putx  of  *!>•  Mcond  part  }•  not 
MHNutcd  for  to  Um  paiitj  of  the  flrat  part 
■adfr  Um  provialom  of'  clana*  IV.  ol  thii 
■gncBMot,  to  pay  to  the  party  of  the  firit 
part  the  Invoice  price  of  uid  merehandiae, 
«nd  themipoB  title  to  aaid  merehandUe,  or 
te  tbo  piocecda  thereof,  ao  paid  (or,  ahall 
-pMa  to  the  partj  of  the  aecoud  part,  and 
oball  tbeo  be  exemptod  from  the  provi 
of  thta 


"mi.  Thia  agreement  ahall  continue  for 
ooe  year.  If,  for  an;  reaaoo,  thja  agree- 
ment tenninBtea,  all  of  the  merchandiie, 
poBKBiion  of  which  ia  held  by  the  party  of 
the  aecood  part  nnder  thia  agreement,  aball 
at  aatd  termination  be  immediately  returned 
to  the  poaaeaaion  of  the  party  of  the  firat 

At  the  aame  time  an  agreement  was  nmde 
by  the  Woolen  Company  and  Horowitx  A 
Company  and  one  Jeremiah  P.  Murphy, 
wbereby  Horowlti  k  Company  guaranteed 
Cb«  performance  of  the  contract  of  the  Nia- 
gara Company,  and  the  Horewittea,  io  ac- 
cordance with  the  contract,  traniterred  197 
aharea  of  that  company'!  stock  to  Murphy, 
who  really  represented  the  Woolen  Com- 
pany, in  truit,  the  ttoch  to  be  voted  as  the 
Woolen  Company  directed,  except  that  so 
long  as  the  Niagara  Company  and  the  Horo- 
witzes performed  their  agreements,  the  stoelc 
ahonld  be  voted  for  whomsoever  they  desig- 
nated for  president  of  the  Niagara  Com- 
pany, and  should  be  used  in  all  meetings  as 
though  the  Horowitiea  had  control  of  it, 
and  they  were  to  receive*  the  dividends  there- 
on. Upon  breach  the  stock  was  to  be  trans- 
ferred to  the  Woolen  Company  or  whomio- 
•rer  it  designated.  Horowtti  waa  elected 
prealdent  of  the  Kiagara  Company,  and  one 
of  the  Woolen  Company's  employees  was 
made  treasurer  of  the  [526]  company:  the 
by-laws  of  the  Niagara  Company  provided 
that  checka  on  the  funds  of  the  company  were 
to  ba  rigoed  by  the  president  and  trpasurer 
Jointly.  Tho  Niagara  Company  had  an  of- 
Sec  in  part  of  the  premises  of  Horowiti  & 
Company  with  a  sign  on  the  outside  door, 
nnder  that  of  Horowiti  t  Conipany.  After- 
wards the  Woolen  Company  put  in  a  book- 
keeper who  kept  an  account  of  the  goods 
billed  to  the  Niagara  Company  and  of  sales 
and  payments  reported  by  the  Horowitzes. 
The  goods  were  sold  in  the  name  of  the 
Niagara  Company,  and  ontil  May,  ISM, 
when  Philip  Horowiti  b^an  to  embeixle  the 
funds  of  tba  Niagara  Company  by  indorsing 
aheeka  payable  to  the  company  for  sales 
made  by  It,  and  depoaiting  them  in  hia  per- 
ianal account,  each  funds  were  depoaited  In 
<ha  hank  Moonnt  of  the  Niagara  Company. 
Aa  amcndmetit  to  this  contract,  extending 
H  for  anothar  year,  and  changing  it  in  re- 


spect  to  discounts,  requiring  the  Niagara 
Company  to  make  monthly  acconntt  of  aalea^ 
giving  to  it  a  discount  i^  8  per  cent  upon 
all  invoices  the  amounts  of  which  were 
turned  over  to  the  Woolen  Company  within 
sixty  days  after  sale  by  the  Kiagara  Com- 
pany, and  then  a  further  discount  of  2  per 
cent,  but  obliging  the  Niagara  Company  to 
pay  6  per  cent  interest  in  invoices  the 
amounts  ot  which  were  not  turned  over  to 
the  Woolen  Company  within  sixty  dsys,  waa 
made  on  November  II,  1903)  otherwise  It 
continued  in  loree. 

On  October  36,  1S04,  a  suspicious  Are  oc- 
curred on  the  premises  and  Philip  Horo- 
witz immediste^  left  the  country  and  haa 
not  been  heard  of  since.  On  or  about  that 
date  the  Woolen  Company  removed  from 
the  premises  o(  Horowitz  t  Company  760 
pieces  of  goods  which  had  been  consigned 
to  the  Niagara  Company,  and  for  the  value 
ot  which  this  suit  was  brought  by  the  trus- 
tee, bankruptcy  proceedings  having  been  In- 
stituted shortly  thereafter. 

Both  courts  found  that,  whatever  the  true 
character  of  the  Niagara  Company  was,  thera 
was  no  actual  fraud  [BZT]  in  the  transac- 
tion. It  is  quite  probable  that  the  Woolen 
Company  desired  the  method  of  doing  bud- 
nes;  through  tlie  medium  of  the  Nlaraga 
Company  because  it  was  deemed  to  be  a 
better  l^gsi  form,  and  because  it  wanted  to 
more  efTeetually  check  up  the  transactions 
of  the  Horowitzes.  The  opinion  of  the 
district  court,  as  well  as  tiie  opinion  of  the 
circuit  court  of  appeals,  shone  that  the 
case  has  been-  made  to  turn  mainly  npon 
the  interpretation  of  jtS  i  and  S  of  the 
agreement  with  the  Niagara  Company, 
which,  the  district  court  found,  was  only 
snother  name  for  the  Woolen  Company,  and 
nliicb.  tlie  circuit  court  o[  appeali  found, 
was  a  sort  of  cash  box  tor  the  Woolen  Com- 
pany, and  a  check  upon  the  transactions  of 
ilorowiti  &  Company.  We  think  an  exami- 
nation of  gs  *  and  S,  when  read  in  eonnee- 
tion  with  J  R,  shows  most  clearly  that  the 
Niagara  Company  was  not  obliged  to  pay 
for  goods  in  its  possession  and  unsold. 

By  the  provisions  of  9  4  the  party  ol  the 
second  part,  the  Niagara  Company,  was 
obliged  to  sell  to  persons  adjudged  to  be  of 
good  credit  and  business  standing,  and  to 
collect  for  the  party  of  the  first  part,  the 
Woolen  Company,  accounts  for  merchandise 
sold,  and  immediately  pay  over  to  It  the 
amounts  collected,  less  the  difference  be- 
tween the  price  of  the  merchandise  aa  in- 
voiced to  the  Niarsga  Company,  and  the 
price  at  which  It  was  sold.  In  |  5  of  tlM 
contract  the  Niagara  Company  guaranteed 
the  payment  of  bills  and  accounts,  and 
agreed,  in  case  any  merehandiae  delivered 
was  not  accounted  for  imder  tht  provitUmt 
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0/  elauw  4,  to  pa;  to  the  Woolen  Coupao; 
ita  invoice  price,  whereupon  title  to  the 
BMtchuidiK  o[  proceeda  thereof  wkb  to  pvw 
to  the  Niagara  Compan;,  and  the;  were  to 
be  exempt  from  the  terms  of  the  agreement. 
That  part  of  g  C  relating  to  goodt  not  ac- 
counted for  refers  Bpeeifleally  to  the  provi- 
•iona  of  clauM  4  of  the  agreement,  which 
deals  with  goods  sold  [SSS]  only.  The  en- 
tire contract  must  be  read  to  ascertain  the 
pnrposa  of  the  parties,  and  we  And  in  clause 
-6,  limiting  the  agreement  to  one  7ear,  the 
provision  that  if  for  any  reason  the  agree- 
ment terminated,  all  of  the  merchandise,  the 
possession  of  which  waa  held  by  the  Niagara 
Company  uader  the  agreement,  should  be 
immediately  returned  to  the  Woolen  Com- 
pany. The  district  court  held  that  this 
agreement,  )|  4  and  S,  obligated  the  Niag- 
ara Company  to  pay  for  each  and  every 
piece  of  goods  delivered  under  the  contract 
with  it,  but  tor  the  reasons  we  have  stated 
we  cannot  agree  with  this  construction.  We 
And  that  the  agreement  was  really  one  of 
bailment  for  the  purpose  of  sale,  with  the 
right  to  return  the  unsold  goods.  There  is 
nothing  illegal  in  tucb  contracts  when  made 
in  good  faith.  As  this  court  held  in  Sturm 
V.  Bolcer,  ISO  U.  S.  31S.  330,  37  L.  ed.  1093, 
1100,  14  Sup.  Ct.  Hep.  90,  an  agency  tosell 
and  return  the  proceeds  or  the  specific  goods 
stands  upon  the  same  footing  as  a  bailment 
where  the  identical  article  is  to  be  returned 
in  the  same  or  altered  form,  and  title  to 
the  property  is  not  changed.  It  therefore 
follows  that,  if  there  are  no  other  cireuiU' 
stances  controlling  the  situation  and  estab- 
lishing that  this  contract  was  a  mere  cover 
for  a  fraudulent  or  illegal  purpose,  there  is 
nothing  in  its  terms  operating  to  transfer 
tbe  title  to  the  goods  (o  the  Niagara  Com- 
pany, or  to  prevent  tlie  return  of  those  un- 
told to  the  Woolen  Company,  or  their  being 
retaken  by  that  company  upon  the  happen- 
ing ot  the  contingency  shown  in  this  case. 

But  it  is  insisted  by  the  counsel  for  the 
appellant  that  the  conduct  of  the  parties 
ihowB  that  their  real  purpose  and  under- 
Standing  were  to  make  an  effectual  sale; 
and  that  the  writing,  even  if  interpreted  to 
withhold  the  title  by  its  terms,  was  mere- 
ly a  convenient  resort  to  fortify  the  right 
to  take  tbe  goods  in  event  of  disaster  over- 
taking the  Horowita  concern.  Some  of  the 
most  cogent  of  the  circumstanceB  relied 
upon  will  be  noticed.  It  is  said  that  the 
Horowitzes  trlected  the  goods,  whereas,  un- 
der the  [SES]  contraot,  the  Woolen  Com- 
pany bad  the  right  to  turn  over  any  it  s«w 
flt;  but  this  eireurostance  may  be  readily 
•xptained,  for  the  Horowitzes  were  familiar 
with  and  of  course  interested  in  their  own 
trade,  and  more  likely  than  anyone  else  to 


sale  (^  the  good*  ehoaen  tb^  wet*  to  make 
tlieir  prollta. 

A  letter  in  evidence,  written  In  Dceember, 
1003,  by  an  agent  of  the  Woolen  Company 
in  answer  to  a  request  to  take  back  good*, 
eomtained  the  statement  that  ths  Woolen 
Company  could  not,  at  that  late  date,  eon- 
sent  to  have  fall  goods  made  expressly  for 
tbe  Horowitzes  and  delivered  in  accord- 
ance with  the  term*  ot  the  agreement  tamed 
back  in  the  stock.  It  is  true  that  this  cir- 
cumstance is  more  consistent  with  tbe  tden 
of  sale  than  of  bailment,  but  it  had  refer- 
ence to  goods  which  were  delivered,  and  evi- 
denced tbe  desire  of  tbe  Woolen  Company  to 
have  them  sold  under  the  consignment  as 
tbe  parties  intended. 

It  is  urged  tliat  the  goods  were  not  kept 
separatoly,  but  it  appears  that  the  tags  of 
the  Woolen  Company  were  left  upon  the 
goods,  and  it  is  not  shown  that  any  creditor 
relied  upon  mismarking  or  mi^rending. 
And  memoranda  are  in  evidence  showing  the 
names  of  certain  saleomen  thereon,  but  on 
these  same  bills  it  is  sUted  that  the  good* 
were  furnished  under  the  agreement  already 
referred  to. 

Against  these  considerations  are  the  posi- 
tive terms  of  the  agreement,  found  to  be  free 
from  fraud  and  fairly  entered  into,  which, 
as  we  interpret  them,  permitted  'goods  un- 
sold to  be  returned.  There  la  tbe  further 
undisputed  (act  that  until  Philip  Horowitz 
began,  in  the  spring  of  1004,  to  violate  the 
agreement,  checks  for  sales  were  quite  uni- 
formly depoeited  to  the  credit  of  the  Nia- 
gara Company  and  the  proceeds  tomed 
over  to  the  Woolen  Company ;  that  the  Wool- 
en Company  had  a  bookkeeper  In  the  Horo- 
wite  place,  who  kept  account  ot  the  goods 
consigned  and  sold ;  that  checks  were  required 
to  be  indorsed  by  HorowiU  and  [630] 
a  representative  of  the  Woolen  Company, 
and  that  an  agent  of  the  Woolen  Company 
frequently  visited  tbe  concern,  inquiring  in- 
to the  sales,  and  urging  prompt  collections. 
The  Horowitzes  and  tbe  Niagara  Company 
were  not  permitted  to  keep  the  proceeds  at 
the  sales  or  to  use  them  for  their  own  bene- 
fit, and  this  was  only  done  throogh  tiM 
fraudulent  conduct  of  Philip  Horowita,  In 
violation  of  the  agreement  and  the  purpoM 
of  the  parties. 

We  are  unable  to  And  that  this  contract 
was  either  actually  or  constructively  frandn- 
lent,  and  hold,  as  was  found  in  tbe  Circuit 
Court  of  Appeals,  that  it  was  what  it  pur- 
ported to  be, — a  consignment  arrangement 
with  the  net  proceeds  of  sale*  to  be  SbO- 
counted  for  to  the  consignor,  and  with  tha 
right  to  return  tbe  unsold  goods.  Finding 
no  error  .in  the  decree  ot  the  Circuit  Court 
of  Appeals,  the  same  is  affirmed. 

Ml  U.  8. 
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Land*  orer  which  it  the  moit  tnitable 
field  of  Are  for  practice  and  other  pnrpoaca 
of  an  adjaeeat  eoMt  defciue  batterr  in 
timea  of  peae*  eaatiot  b«  aaid  to  have  been 
appropriated  faj  the  government  lo  aa  to 
raua  an  Implied  agreemeDt  on  its  part  for 
eoDipeiiiation  hecauBO  of  the  impairment  of 
the  valne  of  the  lands,  due  to  the  apprehen- 
sion of  a  repetition  of  the  flring  over  and 
acrois  them,  where  the  goni  have  been  io 
fired  on  but  two  oecationi,  Iwth  ihortlj 
after  inatallation,  and  not  at  all  within  the 
last  eight  yean,  and  there  ia  nothing  to 
■bow  aoj  intention  on  the  part  of  the  gov- 
ernment to  repeat  such  flring. 

IFor  other  ettet,  ■*«  Eminent  Domain,   T_  In 
EHcnt  SapL  Ct   1008.] 

CNo.  26».] 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  petitions 
for  compensation  for  land  alleged  to  have 
been  taken  by  the  United  Btatea  for  pnblio 
use.     Allirmcid. 

Sec  same  ease  below,  M  Ct.  a.  SQ. 

The  facta  are  stated  in  the  opinion. 

Hr.  John  Iiowell  argued  tbe  cause,  and, 
with  Measra.  William  Frye  White  and 
Cbanncej  Hackett,  filed  a  brief  for  appel- 
lanU: 

Proper^  ma;  be  defined  aa  certain  rights 
in  things  which  pertain  to  persona,  and 
which  arc  crested  and  sanctioned  by  law. 


tDeath  of  Uar;  R.  Prabody,  one  ol  the 
appellants  herein,  suggeated,  and  appear- 
ance of  Amon  Eliot  med  and  entered  Feb- 
nuu7  U,  Iflli,  M  a  party  appellant  herein, 


NoTK. — Oenerallj,  as  to  what  constitutes 
a  taking  of  privato  propertv  for  public  use 
— see  notes  to  Uempbis  ft  6.  R.  Co.  v.  Bir- 
mingham, S.  k  T.  River  R.  Co.  18  L.R.A. 
18fl-,  D.  M.  Osborne  k  Co.  v.  Missouri 
P.  B.  Co.  87  L.  Cd.  U.  8.  166;  Sweet  v. 
Becbel,  40  L.  ed.  U.  a  188;  and  Backus 
T.  FoH  Street  Union  Depot  Co.  42  L.  ed. 
U-  S.  868. 

On  consequential  damages,  generally,  see 
note*  to  D.  M.  Osborne  k  Co.  v.  Missouri 
P.  R.  Co.  37  L.  ed.  V.  S.  16d,  and  Bsckus 
V.  Fort  Street  Union  Depot  Co.  42  L.  od. 
V.  8.  8SS. 


Tbese  right*  are  the  right  of  user,  the  right 
of  exclusion,  and  the  right  of  dispoaitiOD. 

Old  Colony  Jc  F.  River  R.  Co.  v.  Plymouth 
County,  14  Gray,  161,  Hare,  Am.  Const.'  Law, 
p.  3fi7;  I  Bcntham's  Works,  1843  ed.  308: 
"Property,"  New  Oxford  Diet.;  Uorrison 
T.  Semple,  G  Binn.  94 ;  Jaclcson  ex  dem.  Pear- 
son V.  HouMl,  17  Johns.  281 ;  Chicago  k  W. 
I.  R.  Co.  V.  En^lewood  Connecting  R.  Co. 
lis  111.  886,  H  Am.  Rep.  173,  4  N.  E.  246; 
Denver  v.  Bayer,  7  Colo.  113,  2  Pac.  0; 
St.  Louia  V.  Hill,  110  Ho.  627,  21  LJLA. 
226,  22  8.  W.  861;  Sinking  Fund  Cases, 
B»  U.  S.  700,  738,  2S  L.  ed.  4U6,  608;  1 
Lewis,  Em.  Dom.  Sd  ed.  pp.  61,  62;  2  Austin, 
Jur.  lOBl. 

In  the  early  cases  a  taking  was  held  to  be 
the  actual  physical  appropriation  of  the 
property  or  a  devesting  of  the  title  of  it 

Sedgw.  SUt.  ft  Const.  Law,  2d  ed.  pp.  4S6, 
468. 

The  conception  that  a  taking  required 
actual  appropriation  of  the  property  or  a 
devesting  of  the  title  of  it  has  been  gradually 
broadening. 

1  I^ewis,  Em.  Dom.  pp.  66,  67;  Stockdale 
V.  Rio  Grande  Western  R.  Co.  26  Utah,  211, 
77  Pac.  840;  Pumpetly  v.  Green  Bay  ft  M. 
Canal  Co.  13  Wall.  166,  20  L.  ed.  667;  1 
Hare,  Am.  Const.  Law,  p.  388;  Chappell  v. 
United  States,  34  Fed.  673,  180  V.  B.  400, 
40  L.  ed.  610,  16  Sup.  Ct.  Rep.  307;  Eatun 
v.  Boston,  C.  ft  M.  R.  Co.  Gl  N.  H.  504, 
12  Am.  Rep.  147;  Grand  Rapids  Boom.  Co. 
V.  Jsrvis,  30  Mich.  308;  Thompson  v.  An- 
droscoggin River  Improv.  Co.  S4  N.  H.  S46; 
Feabody  v.  United  States,  43  Ct.  CI.  IBj 
United  States  v.  Welch,  217  11.  B.  338,  54 
L.  ed.  789,  2S  L.R.A.  (N.S.)  386,  30  Sup, 
Ct.  Rep.  527,  10  Ann.  Cas.  680;  United 
Bute*  T.  Grizzard,  210  U.  8.  180,  66  L.  ed. 
163,  31  L.R.A.(N.b')  1135,  31  Sup.  Ct.  Hep. 
162;  United  SUtes  v.  Lynah,  188  U.  S.  446, 
47  L.  ed.  S30,  23  Sup.  Ct.  Rep.  340;  United 
States  V.  Alexander,  148  U.  B.  18«,  37  L. 
ed.  415,  13  Sup.  Ct.  Rep.  620;  Sprague  v. 
Dorr,  186  Mass.  10,  69  N.  E.  344;  16  Cye. 
660,  note  41,  and  pp.  661-670,  and  notes. 

The  claimanU'  land  extends  in  contcmpta* 
tioD  of  law  ii»gue  ad  ealMtn. 

Co.  Litt.  4a;  2  B1.  Com.  IB;  3  Kent,  Com. 
401;  Webb's  Pollock,  ToAa,  p.  423;  Lyman 
V.  Hale,  11  Conn.  177,  27  Am.  Dee.  729; 
Wauiliworth  Bd.  of  Works  v.  United  Teleph. 
Co.  L.  R.  13  Q.  B.  Div.  012,  63  L.  J.  Q.  fi. 
N.  8.  440,  61  L.  T.  N.  8.  148,  32  Week.  Rep. 
776,  48  3.  P.  670,  12  Eng.  Rul.  Cas.  030; 
Humphries  v.  Brogden,  18  Q.  B.  739,  20 
L.  J.  Q.  B.  N.  8. 10,  IS  Jnr.  124,  17  Eng.  RuL 
Cas.  407;  Roberts  v.  Haines,  6  £1.  ft  Bl.  B48, 
7  El.  ft  BI.  626,  27  L.  J.  Exch.  N.  8.  40,  i 
Jur.  N.  S.  886,  6  Week.  Rep.  631 ;  IS  Hor. 
Min.  Rep.  668 ;  2  Erakine,  Principles,  title  0, 
I  11;  1  Am.  L.  Beg.  N.  S.  677;  Leramon  r. 
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«a5,  U<                   SUPREUB  ODUKI  OF  THE  UKITED  STATES.  Uoi.  IBM, 

Webb  [ISDfi]  A.  C.  1,  «4  L,  J.  Ck.  M.  a.  Ox^M,  «  WfttU  t  S.  101;  Luutnc  t.  Smith, 

EOS,  11  Report!,  116,  71  h.  T.  H.  S.  M7.  8  Cow.  HA;  Booth  t.  Bome,  W.  4  O.  larmi- 

JfS  J.  P.  6Ui   CoTbett  *.  BUI,  L.  R.  •  Cq.  tial  R.  Co.  140  N.  y.  267,  24  LJt^A.  lOff,  37 

en,  89  L.  J.  Ch.  N.  8.  647;  nU  T.  N.  8.  Am.  Bt.  Rep.  662,  3fi  S.  E.  8H;  HardRUtn 

203.  v.  Kortb  Knattrn  R.  Co.  L.  S.  S  C.  P.  Div. 

'Ibe  lioe  of  com*  in  this  court  in  which  ISB,  47  L.  J.  C.  P.  N.  8.  368,  38  L.  T.  N.  S. 

it  baa  been  held  that  the  acU  complained  3as,  26  Week.  Rep.  489 ;  BnFinan  t.  Pennayl- 

of  did  not  eonstituU  a  taking  within  the  Tania  R.  Co.  60  K.  J.  L.  236,  13  Atl.  164; 

meaning  of  the  6th  Amendment  are  clearly  Carroll   t.   Wiseonain   C.  R.   Go.   40   Minn, 

diatinguiBbable  from  the  ease  at  bar.  168,    41    N.    W.    661;    Benner   t.   Atlantic 

Northern  Trgiibp.  Co.  v.  Chicngo,  99  U.  S.  Dredging  Co.  134  N.  T.  166,  17  L.  R.  A.  £20, 

636,  25  L.  ed.  336;  Gibson  v.  United  States,  30  Ani.  St.  Rep.  649,  31  H.  E.  328;  Slerena 

166  U.  S.  260,  41  L.  ed.  SOB,  17  Sup.  Ct.  Rep.  t.  Paterson  ft  N.  R.  Co.  34  M.  J.  L.  649, 

678;   Scranton  v.   Wheeler,   179   U.  B.  141,  8  Am.  Rep.  269. 
46  L.  ed.  126,  21  Sup.  Ct.  Rep.  48;  Bedford 
V.  United  states,  102  U.  S.  217,  48  L.  ed.  414, 

24   Sup.    Ct.    Rep.    238;    United    States   t.  . 

Lynab,  188  U.  B.  44S,  47  L.  ed.  639,  23  Sup.  This  is  an  appeal  from  a  Judgment  of  tlta 

Ct.  Rep.  349.  court  of   claims,  dismissing  petitlona  for 

The  claimants'  property  has  been  taken;  coaipensation  for  land  allied  to  hava  been 

tlie  United  SUtes  Iibb  Uken  title  to  the  whole  teken  by  the  United  Statea  for  public  uae. 

of  the  claimants'   property   cominanded   by  46  Ct.  CI.  30.    Separate  sulU  were  brought 

the  gum  by  acquiring  the  value  tbereof  and  by  Samuel   Ellery  Jennison,  the  owner  at 

atauming  dominion  thereof  in  perpettio,  the  time  the  taking  ii  said  to  have  occurred. 

United  States  t.  Lynah,  supra;  Co.  Litt.  by   his   mortgagees,  Mary  R.  Peabody   and 

4b;  Peabody  *.  United  iStates,  43  Ct.  CI,  IB.  the  Saco  A  Biddeford  Savinga  Institution, 

Mr.  Frederick  De  C.  Faust  argued  the  «ndl.jl.is  grantee,  the  Portsmouth  Harbor, 

cause,  and  with  Aasi.Unt  Attorney  General  L"'^',*  ?"**•  Couyp^^y.     These  suiU  were 

Thompson,  filed  a  brief  for  appellee:  consohdated    and   the   merits    '"«    h««rd. 

There  ha.  been  no  Uking  erf  appellants'  The  following  facta  are  shown  by  the  find- 

property  or  any  of  its  uses  within  the  rule  '??,',..             ,.                                 ,      , 

nUbllihrf  b,  the  d.d,lo„.  of  Hi.  ..„,l.  ,J'»  '«»?  '»  q-.t,o.    ».mpr,.,.8  .Nml 

P™p.llr  ;.  Or«n  B.y  t  M.  C.n.l  Co.  ™»  «>». '"m.  l'"  ■""tl'en.  =on,.r  ol  Cto- 

U  W.11.  IM,  20  L.  ,d.  6671  UmW  Sl.ta  '"b   ■•l'» L .""  «».U..™™t  jo.ot  o.  tt. 

T.  Lro.h,  188  n.  S.  446,  <7  L.  «1.  639,  23  "'■'  °'  ^""t  I*  ■'"  ''"^J  ""j  '"^ 

191  U.  S.  341,  48  L.  J!  !II,  24  Sup.  It!  I","'   — '  ""  ■*""'''  °°".°..\     J"  15* 

H.p.  114;  Uiulcult  ..  Spring.,  1»»  U.  S.  >"l  ".  .nt,.»«  to  PortmouO.  Wbor.    It. 

473,  60  L.  «i.  274,  28  Sup.  Ct  H.p.  127,  ".l"'  ""          •'™'  ""'"'Z  t  ""flfl'^ 

U.ltrf  eut«  V.  Wdch.  217   U.  S.  538,  54  ''''''.'"  °""*  """""j;""'*.'^  "J*? 

L.  rf.   789,  28   L.II^.IN.8.)    386,   30   Sup.  ""'  "''""''  '"  '""  ''"I"!;  .'',"»  "^ 

Ct.   R.p.   K7,    19   iuu.    0...    880,    fuitri  "."  °'  V''""''  f'",?''  °°""'"'°«*/;:! 

Stat,.  ;.  Grii.rf,  219  U.  S.  ISO,  66  L.  ed.  "'"    ■"  ""  """■=™"™  »<  "~<'^  ■""  I" 


',  by  the  eonstmetion  of  roads,  and  hj 


186.  31  LJ1.A.I1J.S.)   I13S,  31  Sup.  Ot.  E.p.  '!"  P'"™'°"  ">  '«""'"  <" 

182;   Northern  Transp.  Co.  v.  Chicago,  99  ,"'■,„„,    ,         .  ,        ,      .                .    . 

V.  S.  844,  26  L.  M.  338;  Coolo,,  Coo.t  Lin,.  ,. '"   ",'?■   '"'  t^'"  '"T^.^T'S^ 

p.  642i   H.d,llll  ,.  Brooklyn,  4  N.  Y.  196,  *'";  "J  ™P'°'"'  l»«  P'Op.rtj,  tb.  UnlW 

;.  ._   ,,      _,-  states  began  the  construction  of  a  twelT*- 

03  Am.  Uec,  357.  ,.    >.                          j.       .      .  ■„                >    - 

__     .   .          .     ui  1.          11     1            1  ■  B""  battery  upon  a  tract  of  70  acres  lyuis 

The  injurv  ot  which  appellants  com  pain  ^  _,,        ,         »    .  ii.    ,     j  ■         -i       i    \~? 

i  .1.            li    *      .  I  •         »               J     I  north  and  west  of  the  land  in  suit  and  abut- 

is  not  the  result  of  a  takine  of  an;  part  ot  ..                  ,.      „■■.<     l  .•                  ^     i. 

...                ,               J.     ^  *        .A.        .  ling  upon  it.     This  battery  was  to  be  one 

their  property  «•  direct  invasion  thereof,  ^,  f^e  outer  line  ot  defense,  of  Portsmouth 

but  IS  con«.luent,«l  damage  for  which  no  ^^^^,       ,^^  ^^j^j,  appropriation  bad  been 

right  of  compensaHon  attaches  ^    ^       j,^          ^,  February  21.   1873.  17 

Jf^^'V-;  o?c        J^^'    IIJ"-I--  ^^*-  SUt.  at  L.  468,  chap.  176.    Seo  also  tA  of 

48  L.  ed.  417.  24  Bup.  Ct.  Rep.  238;  Chicago.  ^     j,  3    1374    ,8  Stat  at.  I.  26,  chap.  74. 

B.  &  q.  B.  Co.  v.  Ilhnom.  200  U.  S.  661,  30  j,^  j^e  year  1876,  a  large  «mi  had  be4  e.- 

L.  od.  696,  26  Sup.  Ct  Rep.  341,  4  Ann.  j^r,^^  apoa  the  work,  which  had  readied 

Caa.  1176;  Northern  Transp.  Co.  Y.Chicago,  an  advanced  sUge  of  conatniction.    Oper«- 

M  U.  a.  642,  26  L.  ed.  338;   Scranton  v.  tions  were  closed  in  September  of  that  jtmr, 

Wheeler,  170  U.  8.  141,  46  L.  ed.  126,  21  however,  for  want  of  funds,  and  the  fortifl- 

Sup.   Ct  Rep.  48;    Western   Turf  Asso.   v.  cation    was    not    oceuptcd    bj    the    United 

Qreenberg,  204  U.  8.  361,  61  L.  ed.  621,  S7  States  thereafter  until   work  was  resumed 

Sup.  Ct  Rep.  384;  Monongahela  Nav.  Co.  *.  In  1898.    The  government  then  constructed 

■sz  _,         ••!  V.  m. 
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OB  Um  miu  site  k  batteir  eonaiiting  of 
thna  lO-iach  (una  tnd  two  a-inch  rapid 
fln  gunk.  It  wu  pMctlcmllj  completed  on 
JwM  n,  IWl.  uid  «u  tMuferred  to  the 
aitlDeiy  od  Decanbtr  IS,  1901,  being,  nuned 
rert  FMt«r. 

No  part  si  the  fort  cncroachea  upon  the 
Isod  is  euit;  the  fort  i*  within  £00  feet  ot 
Its  uorthweateni  eonier  and  about  1,000  feet 
from  the  hoteJ.  The  claimant!'  land  lie*  be- 
tween the  tort  and  ttie  open  aea  to  the  aauth 
and  aontheut;  and  the  giuu  have  a  range 
of  Are  over  all  the  aea  front  ot  the  propertj. 
Aa  the  government  reaervation  on  ita  west- 
cm  aidt  bordcra  the  entrance  to  the  harbor, 
the  conrt  found  that  there  waa  an  avail- 
able portion  of  the  shore  belonging  to  the 
rcacrvation  which  permitted  the  firing  ot 
the  guns  in  a  southwesterly  direction  [SST] 
"for  practice  and  tor  all  oOier  necesoary  pur- 
pose* in  time  ot  peace"  without  the  projec- 
tiles passing  over  tha  land  in  question. 
This  conclusion  was  reached  b;  tippljing 
the  local  law  governing  the  boundary  lines 
of  contiguous  proprietors  where  there  is  a 
curvature  of  the  shore.  Emeraon  v.  Taylor, 
B  Ue.  42,  23  Am.  Dec.  6S1.  It  majr  be 
noticed  here  that  the  petitioner*  Insist  tbst 
the  gun*  cfnild  not  be  Bred  over  the  narrow 
area  tbos  found  to  Im  a  part  of  the  reserva- 
tion without  endangering  life  and  property 
along  the  New  Hampshire  coast,  and  they 
present  in  their  brief  a  map  to  support  their 
aasertion.  The  government  urgea  that  this 
map  has  not  been  identified  and  is  wholly 
incompetent;  and  that,  as  the  question  U 
one  at  tact,  the  finding  most  be  deemed  con- 
elusive.  But  while  thus  finding  that  there 
was  a  line  of  fire  available  to  the  govera- 
ment  over  its  own  ahore  property,  the  court 
alM  found  that  the  most  suitable  field  of 
Ore  tor  prartiee  and  other  purposes  In  time 
of  peace  would  be  over  the  claimants'  land. 

On  or  about  June  32,  1902,  two  ot  the 
gnns  were  fired  for  the  purpose  of  testing 
them  at  a  target  off  the  coast,  the  missiles 
passing  over  the  land  in  suit;  and  another 
gun  was  Bred  for  the  same  purpose  and  to 
the  same  effert  on  September  25,  1902,  the 
renutting  damage  to  building!  and  property 
amounting  to  9160. 

Nous  of  the.guns  has  been  Bred  aince,  but 
they  have  been  kept  in  good  condition  by 
a  detail  from  Fort  Constitution,  which  ia 
dtuated  across  the  Plscataqua  river, 
court  below  further  states  in  Its  flndtngs 
that  "it  does  not  appear  from  the  evidence 
that  there  ia  any  Intention  on  the  part  of 
the  foveniment  to  fire  any  of  ita  guna  now 
laatalled,  ar  which  may  hereafter  be  lu' 
stalled,  at  aald  fort  in  time  ot  peace  ovei 
and  aeroaa  the  lands  of  the  claimants  so  ai 
to  deprive  them  of  the  use  of  the  same  oi 
any  part  thereof,  or  to  Injure  the  same  by 
.  S9  L.  ««. 


eoncuasloB  Or  otherwise,  excepting  aa  sueb 
intention  can  be  drawn  from  the  fact  tliat 
the  guna  now  Inatallcd  In  aaid  fort  are  »o 
fixed  aa  to  make  it  poaaiMe  [538]  so  to  do, 
the  further  tact  that  they  were  so  Bred 
upon  the  oecaaiona  aa  hereinbefore  fouud." 

In  the  years  ]003  and  1904,  the  hotel, 
which  had  previously  been  profitable,  was 
conducted  at  a  losa;  aince  1904,  it  baa  been 
closed  and  the  cottage*  have  been  rented 
only  in  part  and  at  reduced  rate*.  It  la 
fonnd  that  the  erection  of  the  fort  and  the 
inatalUtion  of  the  guns  bave  materially  im- 
paired the  value  of  the  property,  and  that 
tbls  impairment  will  continue  so  long  aa 
the  tort  and  artillery  are  maintained.  This 
ia  found  to  be  due  to  the  apprehenaion  that 
the  gun*  will  be  fired  over  the  property. 

The  question  i*  whether,  upbn  this  ahow- 
ing,  tbe  petitionera  were  entitled  to  recover. 

It  may  be  assumed  that  If  the  government 
had  installed  its  tiattcry,  not  simply  aa  « 
mean*  ot  defense  in  war,  but  with  Uie  pur- 
pose and  effect  of  subordinating  tbe  strip 
of  land  between  the  battery  and  the  sea  to 
the  right  and  privilege  of  the  government  to 
Are  projectile*  directly  across  It,  for  tlM 
purpose  of  practice  or  otherwise,  whenever 
it  saw  fit,  in  time  of  peace,  with  tbe  reault 
of  depriving  tbe  owner  of  its  profitable  use, 
the  impoaition  ot  such  a  servitude  would 
eonatitute  an  appropriation  of  property  for 
which  eompeneatiou  should  be  made.  The 
subjection  of  tbe  land  to  the  burden  ot  gov- 
ernmental use  in  this  manner  might  well 
be  considered  to  be  a  "taking"  within  the 
principle  of  the  decisions  ( Pumpelly  v> 
Green  Bay  A  M.  Canal  Co.  13  Wall.  160, 
ITT,  178,  20  L.  ed.  fiGT,  B60;  United  SUtea 
v.  Lynsh,  ISB  U.  S.  445,  480,  47  L.  ed.  63S, 
S48,  23  Sup.  Ct.  Sep.  340;  United  SUtea  V.> 
Welch,  217  U.  S.  333,  339,  64  L.  ed.  787, 
789,  28  LJtJl.(N.B.)  3SS,  30  Sup.  Ct.  E^ 
B2T,  IB  Ann.  Css.  630),  and  not  merely  a 
consequential  damage  incident  to  a  publla 
undertaking,  which  muat  be  home  without 
any  right  to  compensation  (Northern 
Tranap.  Co.  v.  Chicago,  S9  U.  S.  636,  842, 
26  L.  ed.  336,  338;  Oibaon  v.  United  SUtas, 
100  U.  S.  269,  41  L.  ed.  096,  17  Sup.  Ct 
Rep.  578;  Scranton  v.  Wheeler,  179  U.  8. 
141,  164.  46  h.  ed.  126, 13T,  21  Sup.  Ct.Rep. 
4B;  Bedford  T.  United  SUtea,  192  U.  B. 
21T,  224.  48  L.  ed.  414,  41T,  24  Sup.  Ct 
Rep.  236;  Jackson  v.  United  SUtes,  230  U. 
8.  1,  23,  67  L.  ed.  1363,  1ST4,  33  Sup.  Ot 
Kep.  1011). 

But,  in  this  view,  the  question  remains 
whether  it  satisfactorily  [538]  appear*  that 
the  servitude  has  ben  imposed;  that  la, 
whether  enough  is  shown  to  esUbliab  aa  is- 
tention  on  tbe  part  ot  the  government  to  Im- 
pose it.  The  suit  muat  rest  upon  contrast,  aa 
the  government  has  not  coDMuted  to  be  aoad 
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for  toiti,  even  though  committed  by  iti  of- 
Seen  In  the  diMharge  of  their  offlcUl  dutie* 
(Oibboni  V.  United  SUtea,  8  Wall  266,  270, 
19  L.  ed.  4S3,  tSi;  Langford  v.  United 
Statei,  101  U.  8.  341,  343,  26  L.  ed.  1010, 
1011 1  Sehillinger  v.  United  States,  165  U. 
S.  103,  180,  SO  L.  ed.  lOB,  110,  16  Sup.  Ct. 
Rap.  86;  Bnuel]  v.  United  BUte«,  182  U. 
S.  610,  680,  46  L.  ed.  1210,  121S,  21  Sup. 
Ct.  Rep.  800;  Earley  v.  United  States,  IBS 
U.  S.  226,  234,  40  L.  ed.  1020,  1030,  25  Sup. 
Ct.  Rep.  034) ;  and  a  contract  to  pa;,  in  the 
preaent  case,  camiot  l>c  implied  unlese  there 
ha*  been  an  actual  appropriation  of  prop- 
erty (United  SUtee  t.  Great  Falls  Mfg.  Co. 
112  U.  S.  845,  056,  667,  28  L.  ed.  846,  800, 
6  Sup.  Ct.  Rep.  300). 

The  eontention  of  the  petitioner*,  there- 
fore, ia  plaihly  without  merit  to  tar  aa  it 
reeta  upon  the  mere  tact  that  there  ia  a  auit- 
able,  or  the  moat  nitable,  field  of  fire  over 
their  property.  Laud,  or  an  intereat  in 
land,  cannot  be  deemed  to  be  taken  by  the 
gorernment  merely  because  it  ia  suitable 
to  be  used  in  connection  with  an  adjoining 
tract  which  the  government  has  acquired, 
or  because  of  a  depreciation  in  its  value, 
due  to  the  apprehension  of  auch  nae.  The 
mere  location  of  a  battery  certainly  ia  not 
an  appropriation  of  the  property  within  the 
range  of  ita  guna. 

The  petitioners'  argument  aasumea  that 
the  guna,  for  proper  practice,  mnat  be  fired 
over  the  land  in  suit,  and,  hence,  that  thia 
burden  upon  It  was  a  necessary  incident  to 
the  maintenance  of  the  fort.  The  fact  of 
the  neceaaity  of  practice  firing  is  said  to 
he  eatabliahed  by  the  Qnding  with  reapect 
to  the  line  of  fire  over  the  government'^ 
portion  of  the  shore,  in  which  it  is  aaid  that 
this  would  be  auffleient  "for  purposes  of 
practice  and  for  all  other  neeesaary  pur- 
poaes  in  time  of  peace."  But,  in  the  light 
of  other  flndinga,  this  is  far  from  affording 
a  sufficient  foundation  for  the  conclusion 
upon  which  the  petitioners  insist.  On  the 
contrary,  that  no  auch  necessity  as  is  now 
aaaerted  can  be  aasumed  from  the  mere  fact 
that  the  tart  la  maintained  [B40]  ia  demon- 
strated by  the  facta  of  thia  ease.  Thia  suit 
was  tried  in  the  latter  part  of  the  year  1010, 
and  It  appeared  that  none  of  the  guns  had 
been  Bred  tor  over  eight  years.  When  the 
suit  waa  brought  in  1905,  nearly  two  years 
and  a  half  had  elapsed  since  the  firing  of  a 
shot.  The  guns  have  been  fired  only  upon 
two  occasions,  or  three  times  in  all,  and  this 
firing  took  place  In  1002,  ahortly  after  the 
installation  of  the  guna,  tor  the  purpose  of 
testing  them.  Tt  may  be  that  practice  in 
firing  the  guna  would  be  highly  desirable, 
but  it  Is  too  much  to  aay  upon  thia  record 
that  the  fort  would  be  useless  without  it. 
Mor  are  we  at. liberty  to  conclude  that  the 
»4 


government  baa  taken  property,  whleh  it 
denies  that  it  has  taken,  by  aasunllng  a 
military  neceaaity  in  the  ease  of  this  fort 
which  is  absolutely  contradicted  by  tho 
facta  proved. 

Reduced  to  the  last  analysis,  the  claim  of 
the  petitioners  reata  upon  the  fact  that  the 
guna  were  fired  upon  two  oceaalOna  in  IDOi, 
aa  stated,  and  upon  the  apprehension  that 
the  firing  will  be  repeated.  That  there  is 
any  intention  to  repeat  it  does  not  appear, 
but  rattler  la  negatived.  There  ia  no  ahow- 
ing  that  the  guna  will  ever  be  fired  onlesa 
in  neceaaary  defense  in  time  of  war.  We 
deem  the  facto  found  to  he  too  slender  a 
basis  for  a  decision  that  the  property  of  the 
claimants  baa  been  actually  appropriated, 
and  that  the  government  has  thus  impliedly 
agreed  to  pay  for  it. 

The  judgment  is  affirmed. 

Affirmed. 


CRAWPORDSVILLE    STATE    BANK. 

(See  S.  C.  Reporter'a  ed.  541-543.) 

Federal  conrta  —  JnrUdlctloiuiI  amount 
—  attomejF'a  fee. 

1.  An  attorney's  fee,  payment  of  which 
is  provided  for  in  a  promiaaory  note  if  snit 
should  be  brought,  may  be  considered  in 
determining  whether  the  amount  necessary 
to  instain  the  original  jurisdiction  of  a 
Federal  court  is  involved  in  an  action  ob 
the  note. 

[For  other  casea,  see  Conita,  V.  e,  0,  In  IH- 

geat  Bnp.  Ct.  1900.] 
Pleading  —  allegations  of  dtlaenshlp  ^ 

amendment. 

2.  Failure  to  all^e  the  citizenship  of  tba 
original  nayee  of  a  note  does  not  compel  tha 
dismissal  of  an  action  brought  by  the  aa- 
aignee  in  a  Federal  court  in  which  the  neeea- 
sar^  diversity  of  citisenehip  as  between 
plaintiff  and  defendant  ia  alleged,  aineo  thr 
error  ia  ansceptlble  to  correction  by  amend- 

[For  other   cases,   see  Fleadlu,    II.  ^   S,   a: 
I.  n.  In  Digest  Sup.  Ct.  lOWT] 

Pleading  —  amendment  —  Kllegatloni 
of  oltlsenship  ^  Jurisdiction. 

3.  Curing  by  amendment  In  a  Federal 
court  the  failure  to  allege  the  eltiienshin  of 
the  ori^nal  payee  in  an  action  brought  by 
the  assignee  of  a  nota  is  not  open  to  tho 
objection  that  it  givea  that  court  a  juna- 
diction  which  it  no  longer  posaeasea  be- 
cauae,  after  the  auit  waa  begun,  but  before 


Note. — Aa  to  whether  amount  of  attor- 
ney's fee  expressly  stipulated  for  ia  to  btt 
included  in  computing  amount  involved  for 
purpoae  of  aacertaining  jurisdiction — ae* 
nota  to  Perks  v.  Granger,  27  LJtA.(N.S.) 
157. 


.--  Ml  V.  9. 
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UU.  SFBIKOSTBAD  *.  CRAWFOaDSVILLE  STATE  BANK. 

tba  mnendmant,  tha  jariidicttonal  unount  Meurs.  Peter  O.  Kiilght  uid  O.  Fred 

w«a  bj  the  Judicial   Code  increaaed  to  a  Thompson    submitted    the   caiue    foi    de- 

Mun  in  «KMM  of  that  iDVolved  in  the  auit,  hodant  in  error: 

liDM   the    Mving  elauae   of    |   2B9   of  that  wiiere,   by   expnaa   atipnlation,   valid    in 

[FoJ  Shi^"aiL'^  Fleadlns.  L  a.  In   M-  "«  "'»*«  "»■««  '^^*-  "  <'««'tor  become,  lia- 

(Mt  Bop.  CL^MS.]  ble  for  a  reasonable  attorney's  lee  in  laae 

the  debt  ia  collected  by  suit,  luch  fee  ini^ 

[No>  BS.]  be  added  to  the  amount  of  the  debt  for  the 

purpoae    of'  making    up    the    juriadictional 

Submitted  Deeanber  4,  IQIS.    Decided  De-  """^t-     Bnoh  a  fee  i>  not  a  part  of  tha 

eember  22    1913.  coeta,  which  are  to  be  excluded  under  the 

'           '  judiciary  acta  of  18S7  and  leSS. 

«Town  y.   Webster,  166  U.  S.  82S,  39  L. 

IN  EBROE  to  tiM  Circuit  Court  ol  the  ed.  4*0,  16  Sup.  «.  Rep.  377;  Continental 

United  Statea  (or  the  Bonthem  District  casualty  Co.  t.  Spradlin,  96  C,  C.  A.  112, 

of  Florida  to  reriew  a  judgment  in  favor  uq  j-gj,  ggg.   Howard  v.  Carroll,  IBS  Fed. 

of  plaintiff  In  an  action   on  a  prc«nisM>ry  a4g.  l^si  t.  English,  29  C.  C,  A.  276,  66  U, 

note.     Reverted  and  remanded,  with  direc-  s,  App.  16,  86  Fed.  <71;  Rogers  v.  RiJey,  60 

tions    to   allow    plaintiff   to    amend,   other-  p^,  759, 

wise  to  divoiiM  for  want  of  juriadiction.  Attomeya'  fees  expressly   stipulated  for 

Mr.  J.    O.   Davant  submitted  the  cause  »"»    promiasory    notes    are    not    considered 

for  plainttfTa  in  error:  «'•t^  but  are  calculable  in  determining  the 

The  term  "inatt«  in  dispute"  is.  in  itself,  amount  in  controversy, 

a  term  with  well-recognised  meaning.  Almand  v.  Almand,  SG  Ga.  204,  22  S.  E. 

Lee  V.   Wataon,  1  WalL  837,  339,  17   I*  213;  Altgelt  v.  Harris.  —  Tex.  — ,  U  8.  W. 

ed.   557,  6S8;    Smith   v.  Adams,   180  U.  S.  857;  Bajt*r  v.  Bates,  6S  Ga.  687;  Beach  v. 

167,  32  L.  ed.  8BB,  fl  Sup.  Ct  Rep.  666.  Atkinson,  87  Ga.  288,  18  S.  E.  691;  Blan- 

It  has  been  held  that  an  attorney's  tee  keuship  t.  Wartelsky.  —  Tex.  — ,  6  S.  W. 

eonld  not,  under  the  Uws  ot  the  atate  of  1^3;   Brown  v.  Webster,  156  U.  8.  328,  89 

Georgia,  be  conaidered  where  dependent  up-  L.  ed.  MO,  16  Sup.  Ct.  Rep.  377;  CUrk  t. 

on  a  statute  providing  (or  a  reasonable  at-  Brown,  4B  Tex.  212;   Continental  Casualty 

tomey  fee  when  suit  was  brought  upon  an  tlo.  v.  Bpradlin,  96  0.  G.  A.  112,  170  Fed. 

inaurance   policy   after  nonpayment  lor  a  322;  1  Enc.  PI.  k  Pr.  715,  noU  4;  Fix  v. 

period  of  amy  days.  Sissung,  83  Mich.  561,  21  Am.  St.  Rep.  816, 

Petara  t.  Queen  Ins.  Co.  182  Fed.  113.  *^  N.  W.  340;  Florida  C.  &  P.  R.  Co.  v.  Sey- 

The  present  case  seems  to  be  within  the  ""wr.  «  ^^-  M^-  33  So.  424;  Hill  v.  Haas, 

dtetinction    between    the   principal    demand  ^8   Ga.  122;    Howard   v.  Carroll,   396   Fed. 

and  the  accessory  demand,  aa  defined  in  the  846;   Less  v.  English,  29  C.  C.  A.  275,  6« 

eaas  of  Brown  v.  Webster,  166  U.  S.  328,  U.  8.  App.  16,  85  Fed.  471 ;  Moore  v.  Fay, 

8»  L.  ed.  440,  16  Sup.  Ct.  Rep.  377.  *  Tex.  App.  Civ.  Cas.   (Willson)  298,  16  S. 

When  suit  ia  brought  00  a  negotiable  in-  W.  1B9;  Rogers  v.  Riley,  80  Fed.  769;  Ward- 

strument  of  the  character  sued  on  here,  the  "r.  B.  k  0.  Co.  v.  Raymond,  7  8.  D.  461,  M 

aaaignee  oan  bring  auit  in  the  Federal  courts  «■  W.  626;  Waters  v.  Walker,  4  Tex.  App. 

only  where  diversity  of  eitixenship  is  the  Civ.  Cas.    (Willson)   463,   17  S.   W.  1086; 

ground  for  the  jurisdiction  of  the  court,  in  P«rks  v.  Granger,  96  Miss.  503,  27  L.R.A. 

U>e   event   the   original   payee   could   have  (N.S.)   167,  61  80.  716,  Ann.  Cas.  1912B, 

brooght  anit  on  sneh  instnunmt  in  such  ^^• 

eonrts;   and  the  fact  of  the  necessary  di-  A  stipulation  for  the  payment  of  a  reason- 

citiunahtp   between   the   maker  "Me  amount  aa  attorneys'  fees  Is  valid  In 


and  the  payee  of  the  note  sued  on  must,  ot 


the  state  of  Florida. 


necessity;  be  shown  affirmativdyj  el«<  «.ch  ^  A"™  '•  F^.  »  ^  "f;  l"  S?-  S»; 

.  ■'    _.  , :.ji.rfi„_  Cnrhart  v.  Allen,  66  Fla.  763,  48  So.  47; 

^  ^w  V^  M  R   CV.  ,  «„„   111  C«»P«'  Grocery  Co.  v.  Citisens'  Bank  k  T. 

iT^^uSaT    b    :i'?;J„   rt   «™  C»-  «  Fla.  142,  66  80.  436,   Durham  Y. 

y.„    V-    '  T      \^.  ^'  i,     ?;  ^'  Stephen«,n,  41  FU.  112,  26  80.  284,  Kellogg 

fflO;  King  Iron  Bridge  k  Mfg.  Co.  y.  Otoe  ^    ^.  jj,     f^    „  j,^   gg    ^^  ^   g! 

CoontT.  120  D.  8.  226,  10  L.  ed.  623,  7  Snp.  L-EngS  v.  L'Engle,  21  Fla.  131;  Logan  y. 
Ct  Rep.  662,  Parker  y.  Omiahy,  141  U.  8.  gj^j^  28  Fla.  6B9.  10  So.  26;  Long  y.  Her- 
81.  86  L.  ed.  864,  11  Sup.  Ot  Rep.  812;  ,(ok_  26  FU.  366,  8  So.  60;  Merrell  y.  Ridge- 
Plant  Inveat  Co.  y.  Jacksonville,  T.  k  K.  iy_  02  Fla.  646,  67  80.  352,  Taylor  y.  Brown, 
W.  R.  Co.  162  XI.  S.  71,  SB  L.  ed.  358,  14  32  Fla.  334,  13  80.  957. 
Bnp.  Ct  Rep.  488;  Emihdmer  v.  New  Or-  A  Florida  caae  as  to  principle  invelYed 
Icus,  186  C  8.  >3,  48  L.  cd.  1042,  22  Sup.  and  as  to  form  of  declaration  la  oonclnstYa 
Ct  Rep.  770.  9f  ^(s  CftM. 


byGoogle 
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SUPBEME  OOURT  OF  THE  UNITED  STATSB. 


On.  1 


Florida  C.  &  P.  B.  Co.  *.  817100117,  44 
FU.  6BT,  33  Bo.  424. 

Tho  court  will  UJce  jadlciftl  cogniuaee  of 
th«  fmet  that  attoraejt'  t»ea  in  controronj 
u«  of  wme  Talue. 

Coller  V.  Wolcott,  109  0.  C  A.  429,  187 
Vod.OM. 

Whan  the  deel&ration  !■  not  tiiBicientlT 
prMlM  ••  to  form,  Imit«  wUl'be  given  to 
unend  without  remanding  the  eaiue  for 
that  purpose. 

WilliamB  *.  Moltber,  117  a  C.  A.  220, 
198  Fed.  482. 

Plaintiff'i  allegation*  of  valne  govern  In 
datermming  the  juTiadietioii,  except  where, 
upon  the  face  of  hia  own  pkadiDga,  it  is  not 
legally  posaible  for  him  to  recover  the  JuriB- 
dicUonal  amouot. 

Howard  v.  Carroll,  19S  Fed.  644;  Scbunk 
T.  Moline,  M.  1  S.  Co.  147  U.  8.  SOD,  87  L. 
ed.  2SS,  18  Sup.  CL  Rep.  416;  Smithera  *. 
Smith,  204  U.  S.  642,'  SI  L.  ed.  600,  27  Sup. 
Ct  Rep.  207;  Upton  v.  UcLaughlin,  106 
U.  S.  040,  26  L.  ed.  1197. 

Memorandum  opinion  b^  Mr.  Chief  Ju«- 
tlce  Wbltc,  by  diiection  of  the  court: 

This  ii  n  direct  writ  of  error  to  deter- 
mine a  queation  of  juriitdiction.  The  action 
arose  prior  to  the  adoption  of  the  Judicial 
Cods,  and  was  on  two  promisiorj  notea, 
each  for  11,000  and  each  providing  for  the 
payment  of  a  reasonable  attorney's  fee  if 
suit  were  brought.  Could  [B42]  such  an  at- 
torney's fee  be  considered  in  determiniug 
whether  the  jurisdictionsl  amount  was  in- 
volved T  We  think  so.  Clearly  auch  fee 
was  no  part  of  the  costs,  nor  was  it  in- 
terest. It  may  be  that  the  agreement  to 
pay  an  attorney'a  fee  in  the  event  of  suit 
created  only  an  accessory  right  (thtugh  un- 
der Brown  v.  Webater,  ISO  U.  S.  328,  30 
1.  id.  440,  16  Sup.  Ct  Bep.  377,  this  is 
doubtful),  but  nevertheless  it  gave  a  right 
to  recover  and  ereated  a  legs'  obligation 
tu  pay.  It  is  true  its  eficctiveneas  was  de- 
pendent upon  suit  being  brought,  yet  the 
moment  suit  was  brought  the  liability  to 
pay  the  fee  became  a  ''matter  in  contro. 
versy,"  and  as  such  to  ue  computed  in  msk. 
tng  up  the  requisite  jurisdictional  amount. 
Ibid.,  and  this  has  been  the  rule  since  ap- 
plied by  lower  Federal  courts.  Rogers  v. 
Riley,  80  Fed.  7E9i  ContinenUI  Casualty 
Co.  T.  Spradlin,  B6  C.  C.  A.  112,  170  Fed. 
822;   Howard  *.  Carroll,  19G   Fed.   646. 

It  is  further  urged  thst  though  the  case 
U  within  the  jurisdictional  amount,  never- 
theleai  it  was  not  within  the  competency 
of  tha  court  below  he~BUM  of  a  failure  to 
allege  the  cititenship  ot  the  original  payee 
of  the  note*.  Act  of  August  IS,  1S88,  26 
Stat,  at  L.  p.  483,  chap,.  866,  9  1,  U.  S.  Comp. 
SUt  1901,  p.  SOa.    The  contention  U  clearly 


well  taken.  King  Irm  Brid^  Co.  w.  Otoa 
County,  120  U.  8.  226,  SO  L.  od.  623,  T 
Sup.  Ct.  Hep.  5S2;  Parker  t.  Ormaby,  141 
U.  8,  81,  B3,  3fi  L.  ed.  6S4,  666,  11  Snp. 
Ct  Rep.  «12.  Howavar,  a*  between  tlw 
pUintiff  and  the  defendant*  tb*  niwaaary 
diversity  of  citiicnship  was  alleged,  we  are 
of  opinion  that  the  failure  to  all^e  the 
eitiienship  of  the  assignor  of  the  paper  dota 
not  compel  the  absolute  dlamiaaal  ot  the 
case,  aa  the  error  in  that  particular  ia  sus- 
ceptible to  correction  by  amendmenL  King 
Iron  Bridge  Co.  v.  Otoe  Countf,  supra; 
Great  Southern  Fire  Proof  HoUl  Co.  v. 
Jone^  177  U.  8.  44V,  44  L.  ed.  B42,  20 
Sup.  Ct.  Bep.  690. 

The  argument  thst  hecanaa,  aubaequent 
t:.  the  Institution  jf  suit,  tbe  jurisdictional 
amount  was  increased,  to  allow  the  amend- 
ment at  *Jiis  time  would  be  giving  the  lower 
court  Jurisdiction  ot  a  caae  to  which  ita 
authority  does  not  now  extend,  is  without 
merit,  in  view  of  the  saving  [B43]  clause  ot 
5  200  of  the  Judicial  Code  [36  8Ut.  at  L. 
116S,  chap.  231,  U.  S.  Camp.  Stat.  Supp. 
1811,  p.  246],  which  was  intended  to  cover 
such  a  esse  as  this. 

Reversed  and  remanded,  with  direction  to 
allow  plaintiff  to  amend  by  alleging  the 
citizenship  ot  the  original  parties  to  the 
paper,  within  auch  time  as  the  cotirt  shall- 
think  proper,  and  upon  failure  to  do  ao, 
to  dismlia  for  want  of  jurisdiction. 


(Sea  8.  C.  Reporter's  ed.  HS-AOO.V 

loanranoe  ^  nntrne  atntementa  In  mp- 
plication  —  (ood  faith  of  laatir«d. 

1.  Variations  from  the  truth  in  the  state- 
ments made  by  the  insured  in  hia  applied 


I   for   life 


>   S^   . 


Note. — As  to  state  decisions  and  laws  aa 
rules  of  decision  in  Federal  court* — aea 
notes  to  Elmendorf  v.  Taylor,  fl  I.  ed.  U.  S. 
290;  Jackson  ex  dem.  St.  John  v.  Chew,  8 
L.  ed.  U.  8.  GfiS;  United  States  ex  rel.  Bute 
V.  Muscatine,  19  L.  ed.  U.  8.  490;  Claric 
V.  Graham,  6  L.  ed.  U.  S.  384;  MiteheU  ▼. 
Burlington,  IS  L.  ed.  U.  S.  361;  Forepaush 
V.  Delaware,  L.  ft  W.  R.  Co.  6  UtA.  SOi; 
and  Bnsre  i  T.  Co.  v.  Friedman,  40  I<A.A. 
(N.S.)    380. 

On  the  effect  ot  nonwaiver  agTMncnt 
upon  conditions  existing  at  Inecptioo  ot 
insurance  policy — see  note  to  Gish  v.  Inaor- 
ance  Co.  ot  N.  A.  J3  L.R.A.(N.8.)   I — 

On  the  efTect  of  knowledge  by  t 


agent  of  falsity  of  stataaenla  in  applleatloB 


I.  U.S. 


uu. 


xmA  L.  ms.  00.  T.  uoouE. 


paliey  vpnMlf  nude  the  bull  el  Hit  In- 
iKzaon  eeatract,  will,  under  tba  eotiatme- 
ttaa  KiTen  to  Gft.  Code,  ||  2479,  84S0,  by  tba 
•onrts  of  thkt  itatc,  avoid  tbe  policy  if 
tmtb  nntrntba  ue  nieh  ••  chanm  tbe  na- 
ture flctcat,  or  cbaruter  of  tbe  rbk,  wheth- 
er tbay  kre  made  in  good  faith,  without 
tewledga  of  their  untruth,  or  mre  made 
fraudulently  or  wilfully. 
[For  other  casca.  Me  Inturance,  V.  a.  I;  T.  d, 

\m  Dlcert  Bap.  Ct.  1M8.1 
Appeal  ^  prciJiidlol»l  error  ^  retoBlng 


2.  Error  in  refnalDg  to  initruet  the  Jury 
In  an  action  on  a  policy  of  life  iniurance 
that  nntrue  anawen  in  the  application,  if 
iiiaV>A)>  a*oid  the  policy,  rcgardleaa  of 
tbe  good  faith  of  tbe  insured,  calls  for  the 
■vwraal  of  a  judgment  entered  on  a  general 
verdict    againat    the    inaorance    company. 


where  tha  aridawa  aa  to  tbe  untratbfaliian 
of  tbe  anawen  ia  conflicting,  ainco,  the  var- 
diet  being  general,  it  ia  not  poeaible  to  i^ 
what  view  the  jury  took  of  the  conflict,  or 
that  It  waa  neceaaary  to  rtaolve  it  in  view 
of  the  charge  of  the  court,  or  how  Ouj 
would  have  resolved  it  if  the  inatrnetiona 
reqncated  bad  been  given. 
[For  other  caaea,  aee  Appeal  and  Brror, 
Till,  m,  4,  b,  in  Dlxeat  8np.  CL  IMS.] 

Inanranoe-— nntme  anawer  In  ivpllo*- 
Uon  ^  application    for   other   lnsnr> 

3.  Tbe  anower  "no"  to  the  queation  in  the 
iniured'a  application  for  life  Insurance 
whether  any  propoaal  or  application  to  in- 
sure his  life  waa  pending  in  Lnothcr  eom- 
pany,  or,  if  made,  had  not  been  granted, 
calling  for  particulars  and  the  names  of  all 
such  companies,  associations,  or  agents,  la 


What  eoDstitntes  failure  or  refusal  to  issue 
life  insurance  which  will  falsify  repre- 
acatations  as  to  previous  applications. 

The  mling  In  Mita  L.  Iits.  Co.  ▼.  Moobe, 
that  the  de^l  by  an  applicant  that  he  had 
«ver  applied  for  inauranee  which  had  not 
been  granted  ia  not  savod  from  being  false 
because,  after  an  unfavorable  medical  exam- 
ination, he  withdrew  the  application  upon 
the  advice  of  tbe  soliciting  agent  before  it 
reached  the  Insnranee  company,  is  in  har- 
mony with  deeisiona  In  analogous  cases. 

Thus,  In  Security  Mut.  L.  Ins.  Co.  v.  W?bb, 
C5  LJI.A.  132,  46  C.  C.  A.  M8,  106  Fed.  808, 
it  waa  held  that  the  refuaal  of  an  applicant 
for  inauranee  to  furnish  a  sample  of  urine 
to   tbe  medical  examiners  after  answering 


rejected,  does  not  annul  the  negotiations 
■o  as  to  Justify  a  statement  in  an  applica- 
tion to  another  eompany  that  no  proposal 
or  application  tor  insurance  has  ever  been 
made  npcMi  which  a  policy  has  not  been  !•- 


The  a 


e  other"  to  the  question 


In  an  application  for  insurance  wbetoer  a 

fropoaitlon  or   negotiation   or  ezaminatio 
ir  life  inauranee  nad  been  made  in  this  o 


previously  been  an  Informal  unwritten  ex- 
amination by  a  medical  examiner  of  another 
inauranee  eompany,  terminated  by  tbe  ex- 
aminer as  usrlnss.  not  based  upon  a  written 
application,  and  not  reported  to  the  com- 

eny.     Ifutnal  L.  Ins.  Co.  v.  Nichols,  — 
X.  (St.  App.  — ,  S4  B.  W,  910,  affirmed  In 
—  Tex.  Cir.  App.  — ,  SO  S.  W.  9B8. 

And  where,  in  an  action  upon  an  insur- 
ance ixdiCT,  It  appears  that  the  applicant 
■tated  in  bis  application  that  no  proposal 
or  application  to  inaura  his  life  had  ever 
been  made  to  any  company  or  agent  upon 
which  a  policv  had  not  Wen  issued,  and 
that  no  pojaiciau  had  given  an  unfavorable 

*•  L.  «d. 


opinion  upon  bis  life  with  reference  to  life 
insurance,  and  that  such  questions  were 
truthfully  answered,  and  to  be  considered 
ai  an  essential  part  of  the  application,  and 
aa  forming  with  it  tbe  basis  of  the  proponed 
contract;  and  there  was  evidence  that  ue 
had  previously  applied  to  become  a  member 
of  another  association,  and  that  his  appli- 
cation bad  been  destroyed  on  failure  to  for- 
ward the  medical  examination,  and  that  be 
was  examined  by  the  medical  examiner,  who 
found  traces  of  B right's  disease,  and  so 
informed  tbe  applicant,  but  tailed  to  inform 
the  grand  medical  examiner  on  request  of 
the  applicant,  and  that  tbe  applicant,  upon 
afterwards  being  urged  to  join  anotner 
association,  told  a  member  he  was  not 
eligible,  —  a  verdict  should  be  directed 
in  favor  of  the  defendant,  the  only  testi- 
mony tending  in  any  way  to  lessen  the 
force  of  this  evidence  being  the  answers 
made  by  tbe  applicant  to  the  questions  in 
the  application  itself,  and  some  incon< 
aistent  statements  of  the  medical  examiuer, 
and  the  fact  that  the  records  of  the  lodge 
did  not  show  the  previous  application,  it 
having  been  shown  that  no  record  was  made 
of  an  application  unless  accompanied  by  a 
report  of  a  medical  examiner.  Ferris  ▼. 
Bome  Life  Assur.  Co.  118  Mich.  486,  76 
N.    W.    10*1. 

The  general  rule  seems  to  be  that  of 
Security  Mut  L.  Ins.  Co.  v.  Webb,  supra, 
that  a  failure  or  refusal  to  issue  a  policy 
which  will  falsify  a  denial  by  the  applicant 
reaulU  not  only  when  be  has  been  examined 
and  rejected  becauae  found  to  be  an  un- 
satisfactory risk,  but  also  whenever, 
through  any  circumstances,  a  completed  ap- 
plication doea  not  result  in  actual  insur- 

And  see  Prudential  Ins.  Co.  v.  Uoor^ 
231  U.  B.  860,  post,  307,  34  Sup.  Ct.  B^. 
191,  where  the  court  held  that  untrue  an- 
swer* material  to  the  riak  which,  under  Oa. 
Code,  II  t47S,  £480,  as  construed  by  the 
courts  of  that  state,  avoid  the  policy,  were 
given  bj  the  insured  in  his  application 
made  a  part  of  the  insurance  contract, 
where    he    answered    "no"    to  the    question 


"any 
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auch  A  variRtion  frmn  the  truth  ••  changei 
the  natare,  extent,  and  charmcter  of  the  riik, 
and  therefore,  nnder  Oa..  Code,  jl  S4TB, 
8480,  avoidi  a  policy  which  makes  the  Btate- 
menta  in  the  application  th«  basis  of  the 
insuranea  contract,  where,  haviiiB  made  an 
application  tor  Insursjice  to  the  local  agent 
oi  another  company,  whose  medical  exam' 
iner  refused  to  pass  him,  the  insured  had 
withdrawn  the  application  on  the  advice  of 
SQch  agent  before  it  reached  the  insurance 
company. 
IFoT  other  eases,  SM  Insnrance,  V.  d,  In  Dl- 

■:eat    Bnp.    Ct.    1908.] 
lusnranoe    —    estoppel    ot    Insurer    — 

knowledge  of  local  acvnt. 

4.  Knowledge  of  the  actual  conditions 
and  circumstances  by  the  local  agent  who 
prepared  the  application  for  a  polie;  of 
life  insurance  will  not  eatop  the  insurance 
company  from  enforcing  a  condition  render- 
ing the  policy  void  if  material  untrue  state- 
ments are  made  in  such  application,  where 
It  was  expressly  agreed  between  the  parties 
that  "no  statement  or  declaration  nuide  to 
an;  agent,  examiner,  or  other  person,  and 
not  contained  in"  the  application,  should 
"be  talcen  or  construed  a«  having  been  mado 
to  or  brought  to  the  notice  or  knowledge  of 


[the  company,  ' 


Epecificsllf  expressed  his  understandins  to 
be  that  the  company,  or  one  or  more  of  its 
executive  officers,  and  no  other  peraon,  eonid 
grant  insurance  or  malu  any  agrcemcBt 
binding  upon  the  company. 
[Par  otber  esses,  sea  lasnrance.  Til.  a,  la 
Dlv«n   Sop.    Ct.    1908.] 

Conrts  —  rales  of  dednion  —  following 

declalons  of  state  conrta. 

G.  The  question  sa  to  the  effect  of  the 
knowledge  of  the  local  agent  upon  the  right 
ot  a  life  insurance  company  to  insist  upon  a 
condition  rendering  the  policy  void  il  ma- 
terial untrue  statements  are  made  in  the 
application  is  one  of  general  jurisprudence, 
upon  wliich  the  Federal  courts  are  not  con- 
trolled by  the  decisions  of  state  courts. 
[For  other  cases,  see  Courts,  Til.  c.  In  01- 

gest  8dp.  Ct.  1608.1 

[No.  33.] 
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declined  to  grant  insurance"  on  his  life. 
failed  to  answer  the-  further  question,  "If 
'yes,'  give  name  of  company  or  companies 
and  when,"  and  mentioned  but  one  otlier 
company  in  answer  to  the  question  whether 
application  for  ineurance  was  then  pending 
in  any  other  company,  while  in  tact  he  then 
had  applications  in  two  other  companies 
pending,  snd  where,  having  made  an  appli- 
cation for  insurance  to  the  local  agent  of 
another  company  whose  medical  examiner 
refused  to  pass  him,  he  had  withdrawn  such 
application  upon  the  advice  of  the  agent, 
before  it  reacned  the  insurance  company. 

The  answer  "no"  to  the  question,  "Have 
you  ever  made  an  application  for  life  in- 
surance upon  which  a  policy  was  not  issued, 
or,  if  Issued,  upon  a  different  plan  from  the 
one  applied  for,"  is  clearly  false  where  the 
applicant  had  made  an  application  to  an- 
other company  a  few  days  before,  and  had 
been  told  by  the  medical  examiner  for  that 
company  that  he  was  postponed  for  a  fur- 
ther examination.  Fletcher  v.  Bankers  L. 
Ins.  Co.  136  App.  Div.  895,  IIB  N.  Y. 
Supp.   301. 

Where  an  applicant  for  insurance  applies 
to  the  agent  of  an  Insurance  company,  as 
such  agent,  (or  a  policy  upon  his  life  In 
such  company,  and  is  furnished  by  the 
agent  with  a  blank  application,  which  the 
applicant  fills  up,  signs,  and  delivers  to  the 
opent,  the  applicant  has  done  all  he  Is  re- 
quired to  do;  and  where  the  medical  exam- 
iner, who  is  his  physician,  pronounces  him 
unfit  for  insurance  without  examination, 
the  application  has  been  made,  and  has 
not  been  successful,  so  as  to  render  false  a 
warrant;  made  on  a  subsequent  application 
to  another  company  that  applications  made 
by  him  previously  for  insurance  on  his  life 
have  always  been  auccessfnt,  and  so  as  to 
S»8 


invalidate  a  policy  issued  on  the  aubaequent 
application,  notwithstanding  the  refuiBl 
of  the  physician  to  examine  him.  Edington 
v.  ^Etna  L,  Ins.  Co.  77  N.  Y.  604,  reversiu 
13  Hun,  543,  subsequent  appeal  in  100  N. 
Y.  S38,  3  N.  E.  316. 

And  the  test,  in  an  action  upon  sneh  tM 
insurance  policy,  as  to  whether  or  not 
there  bad  been  a  breach  of  sneh  a  warrant, 
is  whether  or  not  such  previous  appliem- 
tiona  had  been  granted,  and  not  whether  tha 
medical  examiner  had  authority  finally  to 
reject  the  application;  if  the  medical  exam- 
iner was  utterly  without  authority  to  di*- 
poae  of  it,  and  the  company  for  that  r«Mtoa 
never  acted  upon  it,  there  was  at  least  ma 
application  to  the  company  which  waa  not 
successful,  and  did  not  end.  in  an  «eoept«d 
insurance.  Edington  v.  Mtna  L.  Ins.  Co. 
100  N.  Y.  536,  3  N.  E.  316. 

So,  a  denial  by  an  applicant  for  insuralMC 
in  his  application,  that  he  bad  applied  for 
other  insurance  and  been  refused,  in  falaa^ 
where  a  company  which  had  inaared  hit 
life  failed,  and  another  company  agreed  to 
insure  Its  risks,  but  refused  this  applieut 
on  account  of  his  age.  GeMel  t.  Kepid>lie 
L.  Ins.  Co.  1  Ohio  L.  J.  189. 

And  a  failure  upon  the  part  of  an  inaat^ 
ance  company  to  Issue  a  policy  to  an  appli- 
cant renders  false  a  subsequent  warrantj 
on  his  part,  in  an  application  for  insoriuiea 
to  another  company,  that  he  had  never  ap- 
plied to  any  other  company  for  inctiTanev 
on  his  life  without  receiving  a  pollcf  of 
the  exact  kind  and  amount  applied  for,  and 
had  never  been  declined  or  poatpMMd  bj 
any  company,  although  such  failure  and  n- 
jection  were  not  because  of  aoj  physical 
defect,  but  because  of  a  requMt  on  lila 
part  to  have  the  policy  dated  back  one 
year  for  the  purpose  of  mabling  him  to 
Ifl  V.  S. 
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nfth  Circuit  to  raview  ft  judgment  which 
■nrmed  ft  judgment  of  tb«  Circuit  Court  lor 
tha  Bontbem  District  of  Oeorgift  in  favor 
of  plftintifl  in  an  ftction  on  ft  poliej  of  life 
inaorftnee.  Berened  And  ranftnded  for  ft 
Dcw  trUL 

Tte  tftcta  ux*  stftted  in  tlic  opinion. 

Ut.  a.  Jj.  MlUer  ftrgaed  the  cftnac,  ftod, 
with  MraiTi.  M.  D.  Jonea,  G«orge  8.  Jones, 
Walter  Defore,  Wallftce  Hiller,  and  Cbarles 
H.  Hall,  Jr.,  filed  a  brief  for  petitioner: 

What  the  company  required  of  the  appll- 
cmnt,  as  •  condition  precedent  to  any  bind- 
ing contract,  wai  that  he  would  observe  the 
utmost  good  faith  towards  it,  and  malie  full, 
direct,  and  honest  answers  to  all  questions, 
without  evasion  or  fraud,  and  without  sup- 
prevaion,  misrepresentation,  or  concealmeut 
of  facta  with  whicb  the  companj  ought  to  be 
made  acquainted,  and  by  to  doing,  and  onljr 
by  so  doing,  would  he  be  deemed  to  liave 
made  fair  and  true  aniwers. 

Fidelity  Uut.  Life  Aeso.  t.  JeJTords,  £3 
LJLA.  193,  46  C.  C.  A.  377,  107  Fed.  403; 
Seeurit;  Hut.  L.  Ins.  Co.  t.  Webb,  56  L.B.A. 


122,  4fi  C.  C.  A.  M8, 1(W  Fed.  VH;  Jsffrica  V. 
F^oQomical  Mut.  L.  Ini.  Co.  22  WalL  47,  22 
L.  ed.  833;  Farrell  v.  Security  Mut.  L.  Ins. 
Co.  60  C.  C.  A.  374,  126  Fed.  664;  Moulor  v. 
American  L.  Ins.  Co.  Ill  U.  S.  34S,  28  L.  «d. 
4S0,  4  Sup.  Ct.  Rep.  460;  iGtna  L.  Ina.  Co. 
V.  Fran<K,  Bl  U.  S.  SIO,  23  I-  ed.  401. 

The  contract  sued  on  is  a  Qeorgia  oontrftct. 

Fidelity  Mut.  Life  Aaso.  v.  JaSordi,  S3 
LJLA.  193,  4S  C.  C.  A.  377,  107  Fed.  402; 
Equitable  Life  Aasur.  Boc.  v.  Clements 
(EquiUble  Life  Assur.  Soc.  v.  Pettus)  140 
U.  S.  Z2S,  3S  L.  ed.  497,  11  Sup.  Ct  Bep. 
82S;  Northnesteni  Mut.  L.  Ins.  Co.  v,  lie- 
Cue,  223  U.  S.  234,  66  L.  ed.  419,  38  L.B.A. 
(N.B.)  61,  32  Sup.  Ct.  Rep.  220. 

In  the  case  of  a  warranty  the  answers 
must  be  true  to  justify  ft  recovery.  Tlw 
agreement  of  the  parties  tliat  the  •tat** 
ments  made  in  the  application  are  true,  and 
if  nntrus  in  any  respect  the  policy  is  Yold, 
removes  the  question  of  their  materially 
from  the  cimsideration  of  the  oourt  or  JJUJ. 

£tna  L.  Ins.  Co.  v.  France,  Bl  U.  S.  610, 
23  L.  ed.  401. 

Under  the  contract  (policy)  In  this  cu^ 


I  La.  Ann. 
36,  £d  Bo.  BOO. 

Where  an  applicant  for  insurance,  how- 
ever, stated  in  his  application  that  no 
physician  had  ever  given  an  unfavorable 
opinion  upon  bis  life  with  reference  to  life 
Insurance,  except  as  therein  stated,  and  it 
appeared  that  he  had  applied  to  the  Boyal 
Arcanum  for  memberBhip,  and  hia  applica- 
tion was  reported  favoraoly  by  the  eiamln- 
ing  physician,  but  rejected  by  the  chief 
mniical  examiner  on  account  ol  a  fact 
which    in    itself   did    not   constitute   good 


not  exist  at  the  time  of  the  latter  appli 
tion,  and  the  reasim  for  such  action  was 
never  communicated  to  anyone,  and  the 
applicant  was  never  informed  of  it,  the 
misstatement  will  be  deemed  to  have  been 
innocently  made  ao  far  as  bis  application 
for  memlierthip  in  the  Boyal  Arcanum  was 
eonoemed,  or,  if  regarded  as  a  misrepre- 
sentation, will  be  deemed  immaterial  to  the 
risk.  Fidelity  Mut.  Life  Asso.  v.  Miller, 
34  C.  C.  A.  211,  63  U.  B.  App.  717,  SZ  Fed. 
«3. 

And  see  Security  Mut.  L.  Ins.  Co.  v. 
Webb,  60  LJUA.  1&,  46  C.  C.  A.  643,  106 
Fed.  808,  for  a  holding  that  a  statement  hj 
mn  applicant  for  insurance  that  no  phyii- 
dan  Md  ever  given  an  unfavorable  opinion 
upon  his  life  with  reference  to  life  insur- 
ance is  not  rendered  false  by  an  unfavorable 
opinion  previously  given  by  a  physician  ' 
the  medical  examiner  of  a  company  appl: 


without  the  knowledge  of  the  applicant. 

The  word  "issued"  in  a  warranty  in  an 
application  for  insurance  that  the  applicant 
had  applied  for  no  insurance  for  which  a 
5*  L.  ea. 


policy  had  not  iaaued  does  not  include  with- 
in its  meaning  a  technical  delivery;  and 
where  he  had  previously  applied  to  another 
insurance  company  for  CIO.OOO  on  his  life, 
and  the  company  declined  to  Issue  for  the 
full  amount,  but  wrote  him  for  U.OOO,  and 
sent  the  policy  to  the  medical  examiner  for 


*"£' 


and  the  policy  eventually  was  returned, 
there  is  no  breach  of  warrant*.  Kanaaa 
Mut.  L,  Ins-  Co.  V.  Coalson,  Si  Tex.  Civ. 
64,  64  S.  W.  388. 
n  indorsement  upon  an  application  for 
irance,  "Declined  by  Ex.,''  signed  with 
the  initials  of  the  authorized  medical  exam- 


of  the  action  o  _ 
declining  the  application,  in  an  action 
brought  upon  a  subsequent  policy  Issued 
by  another  company,  to  prove  the  falsi^ 
of  a  statement  in  the  application  for  the 
subsequent  policy,  that  no  previous  insur* 
ance  had  been  applied  for  and  declined,  as 
such  memoranda  are  made  by  the  examiner, 
not  for  himself,  but  for  the  company  aa 
evidence  of  the  action  it  has  taken,  and 
are  not  therefore  in  the  nature  of  declara- 
tions of  a  third  party.  Elliot  v.  Mutual 
Ben.  Life  Aaso.  76  Hun,  378,  £7  M.  Y. 
Supp.  696. 

On  the  general  subject  of  forfriture  of 
lite  insurance  b^  false  representations  with 
respect  to  previous  applications  for  insur- 
ance—see note  to  Security  Uut.  L.  Ins.  Co. 
v.  Webb,  61  L.R.A.  12E. 

As  to  the  character  of  insurance  or  com- 
pany covered  by  question  in  application  aa 
to  other  insurance,  or  as  to  previous  re- 
jection of  application — see  note  to  Wright 
V.  Fraternities  Health  t  Aeci.  Aaso.  32 
L.B.A.(N.S.)    401. 
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tlw  qneationa  and  the  ftnawen  thereto  made 
bf  Salgue  in  the  application  and  to  th« 
mcdleal  examiner  are  warrantiea,  and  he 
waa  bound  bj  the  truthfulneu  ol  hia  ao- 
amn  to  these  questionB 

Supreme  Conclave,  K.  D.  t.  Wood,  120 
Oa.  328,  47  S.  E.  040. 

The  contract  made  each  and  erery  question 
mod  answer  material.  The  law  does  not 
forbid  parties  contractiDg  for  life  inauranee 
to  atlpulate  that  the  ralidity  ot  a  policy 
ahall  depend  upon  conditions  or  contingen- 
elea  snch  aa  are  embodied  in  the  Mtnt  policj 
aned  on. 

Moulor  V.  American  L.  Ins.  Coi  111  U.  S. 
341,  28  L.  ed.  449,  4  6up.  Ct.  Rep.  400) 
Fhtenix  Mut.  L.  Ins.  Co.  t.  Saddin,  180  U. 
S.  180,  30  L.  ed.  040,  7  Sup.  Ct.  Rep.  600. 

Where  an  applicant  for  life  insurance 
eorenants  in  his  application  that  the  state- 
ments made  to  the  medical  examiner  are 
true,  and  these  statements  are  made  a  part 
of  the  contract  of  inaursnce,  and  form  the 
baiis  of  Buch  contract,  any  variation  in  any 
of  them,  which  is  material,  whereby  the  na- 
ture or  extent  or  character  of  the  riak  i* 
changed,  will  avoid  the  policy,  whether  the 
statement  waa  made  in  good  faith  or  wil- 
fully or  fraudulently. 

Supreme  Conclave,  K.  D.  v.  Wood,  120  Ga. 
3S8,  337,  47  S.  E.  040. 

Parties  may  by  their  contract  make  mate- 
rial a  fact  which  would  be  otherwise  Imma- 
terial, or  make  immaterial  a  fact  that  would 
be  otherwise  material. 

Phcpnii  Mut.  L.  Ing.  Co-  t.  Raddin,  120 
U.  8.  ISO,  30  L.  ed.  846,  7  Sup.  Ct-  Rep.  600. 

Salgue's  failure  to  give  the  name  and  ad- 
dreaa  of  each  and  every  physician  consulted 
by  bim  during  the  specilied  time  voided  the 

Fidelity  Uut.  Life  Asao.  t.  Jeffords,  S3 
L.ILA.  163,  46  C.  C.  A.  37T,  107  Fed.  408; 
Houlor  V.  American  h.  Ini.  Co.  Ill  U.  S. 
846,  28  L.  ed.  460,  4  Sup.  Ct.  Rep.  400. 

The  court  waa  asked  to  instruct  the  jury 
that  if  it  appeared  from  the  evidence  that 
an  application  had  been  preriousiy  made  by 
Salgue  to  the  Penn  Mutual  upon  which  in- 
surance had  not  lieen  granted,  then  his  de- 
nial would  be  a  material  misrepresentation 
of  fact,  and  whether  the  answer  waa  in  good 
faith  or  not,  it  would  render  the  policy  void. 
Certainly,  the  question  waa  material,  and 
the  company  was  entitled  (o  an  answer 
which  spoke  the  truth.  To  answer  honestly, 
Salgus  must  have  answered  "Yea."  This 
would  have  put  the  company  oif  inquiry  as 
to  why  the  policy  had  not  been  granted,  and 
would  have  disclosed  hia  entire  transaction 
with  the  Fenn  Mutual  Company.  The  un- 
truthful answer  waa  a  distinct  violation  of 
that  good  faith  required  of  hinn  by  law,  and 

few 


waa  aucb  a  variation  from  the  truth  aa 
make  the  policy  void. 

Security  Mut.  L.  Ina.  Co.  v.  Webb, 
L.R.A.  122,  46  C.  C.  A.  848,  IDS  Fed. 
«1  C.  C.  A.  383,  120  Fed.  830. 

Where  it  is  shown  that  a  material  ataV .« 
ment  made  in  auch  application  waa  tals-K 
that  its  falaity  was  known  to  the  inaur~^ 
at  the  time  it  was  made,  that  it  was  ma  -^ 
with  a  view  to  procuring  the  inaurance,  th  ^d 
the  company  had  no  notice  of  its  falaity,  aK  ■* 
that  the  company  acted  upon  it  to  ita  injur^K^ 
the  law  will  conclusively  presume  an  intc  ^ 
to  deceive,  and  a  caae  of  actual  fraud  will  K 
made  out,  although  the  insured  may  n^^ 
have  really  intended  to  prejudice  the  righ  ' 
of  the  company. 

Northweatem  L.  Ins.  Co.  t.  Montgomer^^. 
lis  Qa.  7S0,  43  S.  E.  70. 

The  honesty,  good  faith,  and  truthfulness 
of  the  person  whose  life  is  insured  forms  the 
actual  foundation  of  the  agreement  of  life 
insurance.  It  is  for  this  reason  that  eoa- 
tracts  of  W.v  insurance  are  said  to  I>e  ubtiri- 
mtsfidei,  and  any  material  miarcpresenta- 
tion  or  concealment  is  fatal  to  them. 

Equitable  Life  Asaur.  Soc.  v.  HcElroy,  2S 
C.  C.  A.  306,  4B  U.  8.  App.  648,  83  Fed. 
630. 

Salgue  is  held  in  law  to  know  the  con- 
tents of  the  application  signed  by  him,  and 
that  upon  this  application  the  poli^  would 
be  issued,  if  Issued  at  all.  It  waa  hia  du^ 
to  read  the  application  he  signed. 

New  York  L.  Ina.  Co.  v.  Fletcher,  117 
U.  S.  619,  620,  20  L.  ed.  034,  037,  6  Sup. 
Ct.  Rep.  B37. 

Contracts  in  writing,  if  nnamhiguoua, 
must  be  permitted  to  speak  for  themselva, 
and  cannot  by  the  court,  at  the  instance  of 
one  of  the  parties,  lie  altered  or  contradicted 
by  one  of  the  parties. 

Northern  Assur.  Co.  v.  Grand  View  BIdg. 
Aaao.  183  U.  S.  301,  46  L.  ed.  S34,  22  Sup. 
Ct.  Rep.  ]33. 

Representations  made  In  writing  in  aa 
application  for  insurance,  in  response  to 
written  questions,  and  warranted  by  the 
applicant  to  be  true,  as  the  liasis  of  the  con- 
tract, are  thus  made  material  by  the  action 
of'the  parties  in  so  treating  them;  and  their 
materiality  is  a  matter  of  law  arising  from 
the  contract,  to  be  declared  by  the  court,  and 
not  a  question  for  the  jury.  Carrollton 
Furniture  Mfg.  Co.  v.  American  Credit  In- 
demnity Co.  60  C.  C.  A.  646,  124  Fed.  20. 

Where  the  policy  fumishe*  the  only  way 
by  which  ita  terms  can  be  waived,  and  ex- 
pressly prorides  against  modineationa  by 
customs  of  trade  or  manufacture,  or  1^ 
Bgenta,  and  ita  proviaions  are  unambiguous, 
courts  cannot  admit  parol  testimony  to  alter 
the  written  worda  of  the  contract. 


UU.                                      JKItlA  L.  IHB.  CO.  V.  HOORE. 

Ptuuui  V.  St.  Pftul  F.  k  M.  Co.  21S  U.  B.  The  lalalt;  of  u  uuwei  wuruitcd  to  1m 

lU,  U  L.  cd.  493,  SO  Sup.  Ct.  Rep.  318.  true  according  to  the  honeit  beliel  of  the 

Vbetber  the  atfttenents  and  answeri  con-  Buured,  will  not  defeat  recovery  od  th*  pol- 

ttioed  in  the  application  of  the  assured  were  icj  uoleu  such  falsity  was  known,  or  reft* 

tki  Maw  itatementa  made  by  him  to  the  sonably  could  have  been  known,  to  the  aa- 

iignitt  of  the  company  securing  his  applica-  aured. 

tiM,  and  to  the  medical  examiner  of  the  O'Connelt  t.  Bnpreme  Conclave,  K.  D.  102 

rampiny,  or  not,  yet,  when  be  afterwarda  Qa.  143,  SO  Am.  Bt.  Bep.  16S,  2S  S.  E.  882. 

NMired  the  policy  with  a  copy  of  the  appli-  While    it   is  stated  that  Answers   in  the 

atloB  attached  and  a  memorandum  indorsed  applicatioo  which  are  expressly  made  war- 

tkerton,  calling  bis  attention  to  the  copy  ranties  must  be  strictly  and  literally  true 

Uw  attached,  with  the  request  that  any  or  the  policy  will  be  voided,  still  the  gen- 

enors  In  the  application  be  reported  to  the  eral  rule  is  that  substantial  truth  in  repro- 

company  for  correction,  it  was  his  dlity  to  sentations  is  all  that  is  required. 

Rpwtany  answers  incorrectly  written  down,  Farrell  v.  Security  Mut.  L.  Ins.  Co.  00 

Ud   thus    enable   the    company    to   correct  C.  C.  A.  374,  126  Fed.  664. 

them,  and  by  his  failure  to  do  so  be  must  be  There  was  a  conflict  as  to  the  truth  of  the 

prea^m<^d  to  have  accepted  the.polioy  upon  representations,  and  under  the  Georgia  au- 

tbe  faitb  of  the  answers  therein  contained,  thorities,  this  was  a  jury  question,  and  the 

■■d  to  have  acquiesced  and  agreed  that  the  court  very  properly  refused  the  request  and 

application  should  remain  as  the  tiuiB  of  the  submitted  the  issue  to  the  jury. 

eootract  of  Insurance.  Supreme  Conclave,   K.    D.   v.    Wood,   120 

Bwan  V.  Watertown  F.  Ins.  Co.  BS  Fa.  43;  Ga.  33S,  47  B.  E.  S40. 

American  Ins.  Co.  v.  Neiberger,  74  Mo.  173;  The  insurance  company  is  estopped  from 

Goddard  *.  Monitor  Mut.   F.  Ins.  Co.   108  denying  the  truth  of  these  answers,  as  the 

Man.  67,  11  Am.  Rep.  307;  Kew  York  L.  agents  who  solicited  the  insurance  and  the 

Ina.  Co.  V.  Fletcher,  117  U.  B.  S34,  29  L.  medical  examiner  for  the  compsny,  who  ex- 

«d-  939,  0  Sup.  Ct.  Rep.  837.  amined  the  deceased,  acted  as  the  agents  of 

One   who   de«lB   with   an   agent   knowing  the  insurance  company,  and  the  insurance 

that  be  is  clothed  with  a  circumscribed  au-  company  is  txiund  thereby, 

thority,    and    that    his   acta    transcend    his  Union  MuL  L.  Ins.  Co.  t.  WiUcinson,  IS 

powers,  cannot  hold  bis  principal;  and  this  Wall.  222,  20  L.  ed.  S17i  American  L.  Ina. 

is    true    whether    the    agent    is    general    or  Co.  t.  Mahone,  21  Wall.  162,  82  L.  ed.  093; 

special;   for  a  principal  may  limit  the  au-  New  Jersey  Mut.  L.  Ins.  Co.  *.  Baker,  94  U. 

thority  of  one  as  well  as  of  the  other.  S.  610,  24   L.  ed.  203;    Clubb  v.  American 

Blocum  T.  New  York  L.  Ins.  Co.  228  U.  S.  Acci.  Co.  97  Ga.  602,  26  8.  G.  333;  German 

374,  67  L.  ed.  864,  33  Sup.  Ct.  Bep.  623;  American  Mut  Life  Asso.  v.  Farley,  102  Ga. 

Penman  t.  Bt.  Paul  F.  A  M.  Ins.  Co.  216  736,  29  B.  E.  616;  Continental  L.  Ins.  Co.  *. 

U.S.31],64L.ed.493,30Sup.CtRep.312;  Chamberlain,  132  U.  S.  304,  33  L.  ed.  341, 

Morthem  Assur.  Co.  v.  Grand  View  Bldg.  10  Sup.  Ct.  Rep.  S7 ;  Springfield  F.  A  M.  Ins. 

Amu.  163  U.  S.  362,  46  L.  ed.  236,  22  Sup.  Co,  v.  Price,   132  Ga.  6ST,  64  S.  E.   1074; 

Ct.   Bep.   33;    New    York   L.   Ins.   Co.   t.  Johnson  v.  ^Gtna  Ina.  Co.  123  Ga.  404,  107 

Fletcher,  117  U.  6.  619,  2S  L.  «d.  B34,  6  Sup.  Am.  St.  Rep.  02,  51  S.  E.  339;  Mechanics'  A 

Ct  Rep.  SS7.  T.   Itis.    Co.    v.   Mutual    Real    EsUte   Bldg. 

Messrs.  Jetae  Harri.  and  Mlntev  Wim-  *""■."'   v'T^'V^ifo  v  v'Uo'^^i '' 

berl,    argu^i    the    cause,    and,    with    Mr.  f^"™  ^33^", 'S" '^'' S  ^- '''' ''^  *"■ 

Alexander    Akerman.    filed    a    brief    for   re-  ^■^'P-   ^83,   44   H.   E.   80. 

■  Any  agreement,  declaration,  or  course  of 

■Pf?""'^.               ,    T  u     n.    ».            1.  action  on  the  part  of  the  insurance  company 

Til.  testimony  of  John  T.  Moore  show.  ,^^^   P^^              .^^^^^  ^^  ^P^ 

conclusively  that  Balgue  told  the  agents  of  conforming  thereto,  a  forfeiture  of 

the  *tna  Ut,  Insurance  tympany  that  he  j^j_  ^J     „j,j  ^^^  ^  i„^„^  ^j,l  ^^    ^^, 

h^  made  othMapplicatioiis.  and  that  Dr.  .o^^^^^^  ,„i,ting  upon  the  forfeiture. 

Little  bad  sUted  that  he  had  heart  trouble.  p^~^^^  ^^  L.  Ins.  Co.  v.  Doater,  106 

All  of  these  facU  were  made  known  to  the  ^   g   ^^  21  L.  ed.  86,  J  Sup.  «.  Rep.  IS; 

ageaU  of  the  defendant  company.    Surely  it  Hartford  Life  Annuity  Ins.  Co.  v.  Unaell, 

cannot  ba  said  that  there  was  any  fraudu-  144  u.  S.  48B,  S6  L.  ed.  488,  IB  Sup.  Ct  Rep, 

lent  concealment  aa  to  these  questions  by  the  071 ;  jiew  York  L.  Ins.  Co.  t.  Eggleston,  96 

insured.     Thia  being  true,  the  policy  will  u.  S.  678,  24  L.  ed.  841. 

act  ba  void.  If  the  answer  was  not  complete,  or  im- 

Ley  T.  Metropolitan  L.  Ins.  Co.  120  Iowa,  perfectly  answered,  the  issuance  of  the  pot- 

MS,  S4  N.  W.  668;  Patten  v.  United  States  icy  without  further  inquiry,  especially  when 

Ufa  A  AecL  Ina.  Co.  141  N.  Y.  S89,  36  N.  B.  the  insurance  company  had  been  put  on  vo- 

rs»;  86  Cye.  796.  tiee,  aa  in  the  ease  at  bar,  amonati  to  ^ 
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walwr  <rf  the  objectioa,  uid  mftkw  the  omia- 
■ion  imiuUrUl. 

Phonix  Unt.  L.  Ini.  Co.  t.  Raddin,  120 
U.  B.  laS,  SO  L.  ed.  644,  7  Sap.  Ct.  Hep.  600. 

Uadtcml  conmltAtton  or  attenduice  lor 
merely  flight  or  temporary  iDdiBpoeition 
need  qot  be  ditcloied,  the  inaured- being  en- 
titled to  a  liberal  conatnietlon  of  tlie  laa- 
guage  of  the  application. 

MeClain  t.  Provident  Bar.  Life  Ahut.  Soc 
411  C.  C.  A.  31, 110  Fed.  SO;  Hubbard  t.  Mu- 
tual Beeerve  Fund  Life  Aaao.  40  C.  C.  A. 
605,  100  Fed.  710. 

Questiona  and  anavera  as  to  whether  or 
not  insured  had  ever  had  certain  apecified 
diaeaaee,  or  any  other  aerioui  ailment,  are 
held  to  ba  repreaeutationB  though  nlled 
warraotlea. 

MinneaoU  Unt.  L.  Ina.  Co.  t.  Link,  230 
111.  273,  82  N.  B.  037. 

Misatatementa  by  way  of  representationa 
or  warranty,  which  are  made  through  fraud 
of  the  company's  agent,  cannot  be  relied  on 
by  it  to  defeat  the  policy,  and  eapecially  ia 
thia  (o  where  the  inaurcd  ia  mlaled  by  the 
agent  into  mailing  the  false  atatementa. 

Standard  Life  A  Accl.  Ina.  Co.  t.  Fraser, 
22  C.  C.  A.  490,  44  U.  S.  App.  004,  78  Fed. 
70S;  S6  Cyc  S03. 

Statemeuta  in  the  application  in  the  band- 
writing  of  the  medical  examiner  of  the  In- 
aurance  company  will  be  taken  moat  strongly 
agalnat  the  company. 

Globe  Uut.  L.  Ina.  Asao.  t.  Meyer,  IIB 
III  App.  156. 

The  atatementa  made  In  the  application 
by  the  Inanred  are  not  warrantiea,  but  are 
mere  repreaentationa;  and  the  inanred  was 
only  required  to  observe  the  utmoat  good 
faith  in  anawering  the  queatlona  in  the  ap- 
plication. 

Moulor  T.  American  L.  Ins.  Co.  Ill  U.  8. 
336,  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  460; 
Fidelity  Mnt.  Life  Asao.  ▼.  JefTorde,  63 
LJtA.  193,  40  C.  C.  A.  377,  107  Fed.  402; 
Hagan  t.  Scottiah  Union  k  Nat.  Ina.  Co.  186 
U.  8.  423,  46  L.  ed.  1220,  22  Sup.  Ct  Rep. 
808;  Phtenix  Mut.  L.  Ina.  Co.  r.  Raddin, 
120  U.  B.  183,  30  L.  ed.  644,  7  Bup.  Ct  Hep. 
600;  Home  L.  Ina.  Co.  t.  Flaber,  188  U.  S. 
726,  47  L.  ed.  667,  23  Sup.  Ct  Rep.  880; 
Firat  Nat,  Bank  v.  Hartford  F.  Ina.  Co.  06 
U.  B.  673,  24  L.  ed.  663;  Franklin  F.  Ina.  Co. 
V.  Vanghan,  02  U.  8.  616,  23  L.  ed.  740; 
Mutual  Ben.  L.  Ina.  Co.  t.  Higginbotham,  06 
U.  8.  380,  24  L.  ed.  4M;  Knickerbocker  L. 
Ins.  Co.  T.  Trefi,  104  U.  B.  107,  20  L.  ed. 
708 :  SS  Pre.  7D6-«1 6 ;  Fenn.  Mut  L.  Ina.  Co. 
V.  Machanlea'  Bar.  Bank  *  T.  Co.  SS  LJtA. 
U,  10  C  C.  A.  286,  37  U.  B.  App.  002,  72 
Fed.  413. 

From  the  tcattmo^  of  a  inmber  of  wit- 
Bsaata,  the  eharaeter  of  the  dcocued  waa 
above  reproMh;  and  wfa«i  tke  fBaDraace 
JM 


company  attempted  by  the  defenaea  Iat«r' 
poaed  to  attack  the  character  of  the  da- 
eeaaed,  and  the  proof  of  his  eharaeter  being, 
undiaputed,  this  would  be  a  aubatantial 
pka  for  the  trial  court  to  permit  the  jnrj 
to  aettle  the  diaputed  facta  in  the  caaa. 

Qerman -American  Mut  Life  Aaao.  t,  T«t- 
Itiy,  102  Oa.  720,  20  8.  E.  616. 

Mr.  JuaUce  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  on  a  life  Inaurance  policy  tor 
tfl.OOO,  isaued  upon  the  life  of  John  A, 
Balgue,  the  inteatate  of  reapondeot  It 
waa  tried  to  a  jury,  reaultiog  ia  a  verdict 
and  judgment  for  respondent.  Tbe  judg- 
meift  waa  affirmed  on  writ  of  error  to  the 
circuit  court  of  appeala  by  a  per  curiani 
opinion.    Th'ia  certiorari  waa  then  granted. 

The  questions  in  the  case  are  based  on 
certain  statements  made  by  Balgue,  which, 
it  is  contended  by  petitioner  (herein  called 
the  inauranoe  company),  became  a  part  of 
tbe  policy  and  constituted  warrantiea. 

The  following  are  the  material  pro- 
viaiona  of  the  policy  and  the  application  i 

"This  policy  of  insurance  witneaaeth: 
That  the  Mtn»  Life  Insurance  Company,  in 
consideration  of  the  atatementa,  anawera, 
and  warrantiea  contained  in  or  .indora~4 
[B48]  upon  the  application  for  this  policy, 
which  application  is  copied  herein  and  made 
a  part  of  this  contract,  and  in  further  «»• 
aideration  of  the  annual  premium  .  .  , 
hereby  insurea  tbe  life  of  John  A.  Balgiw 

"This  policy  ia  issued  and  accepted  sub- 
ject to  tbe  conditions,  '.-roviaions,  andben»- 
flta  printed  on  the  reverse  of  thia  page, 
which  are  hereby  referred  to  and  made  n 
part  hereof,    .    .    . 

"Conditions,  provisiona,  and  benefit* 
which  are  made  a  part  of  this  policy: 

"Section  1.  Thia  policy  shall  not  take  ef- 
fect until  the  Brat  premium  hereon  ahall 
have  been  actually  paid  during  tbe  lifetime 
and  good  health  of  the  insured.     .    .    . 

"Section  7.  All  agreements  by  aaid 
company  are  aigned  by  one  of  its  ex- 
ecutive offlcera.  No  agent  or  other  person 
not  an  execntive  ofBcer  can  alter  or  waive 
any  of  the  eonditiona  of  thia  policy,  or 
make  any  agreement  binding  upon  aaid 
company." 

Copy  of  the   application: 

'^elng  dealroua  of  inanring  my  life  with 
the  ^itua  Inaurance  Company,  I  do  hereby 
declare  and  warrant  that  I  am  in  good 
health,  of  aound  body  and  mind,  and  that 
the  following  statements  aigned  by  me  are 
full,  correct  and  true;  and  that  I  have  no 
knowledge  or  information  of  any  dlscaae. 
Infirmity,  or  clrcumatance  not  atated  in  Uila 
application   which   may    rendei     inanranea 

Ml  u.  a. 


ini 


.£TNA  L.  INS.  00.  t.  MOORE. 


(■  «r  lite  mor*  iMCArdous   than    if   auch 
diMM,    inflrmitj,     or     circmnataiice     bad 
imraziited;   and  I  do  herebj  agree  that 
tb    deelarationi     and    warrantiea    herein 
mide,  and  the  anawere    to    the    following 
peitioD*,  together  with  those  aigned  by  me 
m  ttH  weond  page  of  thia  application,  ahall 
b«  tiie  baiii  and  form  part  of  the  contract 
(or  policy]    between  me  and  the  said  com- 
pany, and  that  tl  the  aame  be  in  anf  reaped 
lutroe,  laid  policy    ahall    be    void;    and  I 
fvrther  agree  that  the  inaurance  hereby  ap- 
plltd  tor  ahall  not  be   binding   upon    aaid 
ompany  until  a  policy  haa  been  iisued,  nor 
until  [649]  the  amount  of  premium  as  atat- 
cd  therein  has  been  received  by  said  company, 
or  iti  Buthoriied  Agmt,    during    my    life- 
time and  good  health,  and  a  receipt  given 
UierefoT,  aigned  bj  an   executive  officer  ot 
Mid  eonpany ;  and  I  further  agree  that  no 
atatement    or    declaration    made    to    any 
agent,  eiaminer,  or  other  penon,  and  not 
coDtidned  in  this  application,  shall  be  taken 
ai  ecnsidered.  as   having   been   made  to   or 
brought  to  the  notice  or  knowledge  of  aaid 
company,  or   ae  charging  it  with   any   lii 
bility  by  reason  thereof;  and  T  understand 
tbat  all  policies  and    ^g-eementa  made  by 
the  aaid  £tna  Lite  Inaurance  Company 
■igned  by  one  or  more  of  its  executive 
Beer*,  and  that  no  other  person  can  grant 
iDiaraoce  or  make  any  agreemeut  bindijig 
epoD  (aid  company." 

The  application  alao  contained  questions 
(ddrened  to  th*  insured  by  the  examining 
pbyiician,  and  the  auawera  by  him,  among 
etliers,  as  follows: 

"14.  What  are  tlie  names  and  reeideoees 

of    all    the    phyalclanB    whom     you     have 

penonally    employed    or    consulted    during 

the  last  five  years  T" 

Answer:      "Dr.    Jamea    I.    Boss,    Maoon, 

"IS.  Haa  any  pr^Kiaal  or  applieation  to 
iasnre  your  life  been  made  to  any  company, 
,  or  agent  on  which  a  policy  of 
is  now  peuding!  Or  baa  any 
,aa«l  or  application  ever  been  made 
tar  wkieh  -inaunuee  has  not  been  granted, 
m  OB  which  a  policy  or  certiUcate  of  insur- 
•ace  waa  not  issued  in  full  amount,  and  of 
tt«  same  kind  as  applied  fori  If  so,  atate 
particulaiB  and  the  namea  of  all  such  com- 
panies, aaaociationa,  or  agents." 
Anawer :     "None." 

10.  Haa  any  phyaician  expressed  an  ud- 
bvorafale    opinion    npon    your    life    with 
ratcrenea  t«  life  inanrancet" 
Anawer :  "Tfo." 

*%!.  Have  you  aver  had  any  of  the  fol- 
lowing diseasest  Answer  "yea'  or  'no'  op- 
pe^te  caudi.  If  >ye«,'  state  the  [6S0]  date, 
It  Xi.  «d. 


'  duration,  and  aeverity  of  iUneea.     .    .     . 
Disease  of  the  heart  t" 

Answer:  "No." 

"23.  Are  yon  subject  to  dyspepsia, 
dysentery,  or  diarrhtBal" 

Anawer:  "No," 

"24.  Have  you  had  during  the  last  aeren 
years  an;  diaease  or  severe  sickness  T  If 
BO,  state  the  particulara  ot  each  case  and 
tlie  names  of  the  attending  pbyaicians," 

Answer :   "No." 

There  was  discussion  between  Balgue  and 
the  examining  physician  in  regard  to  the 
condition  of  Salgue's  heart.  His  first 
statement  waa  that  he  did  not  have  heart 
disease,  though .  be  bad  been  told  he  bad. 
The  physician  explained  to  him  the  symp- 
toms of  the  disease,  and  he  replied  that  he 
did  not  have, any' of  them  and  never  had 
been  treated  for  heart  trouble.  He  had,  he 
further  said,  consulted  two  doctors,  Little 
and  Winchester,  and  one  ot  them  told  him 
h»  had  heart  diaeaae  "and  acared  him  so." 
The  other  told  him  that  he  did  not  have 
any  signs  of  it.  And  the  i«collection  of  the 
physician  waa  that  Salgue  referred  to  Or. 
Ross  as  having  treated  him  for  something 
aeveral  years  previously.  At  tbe  end  ot  the 
discussion  the  physician  put  down  tbe  an- 
swer "No."  Be  alao  reported  that  Salgue's 
reapiration  was  "full,  easy,  and  free.  0. 
K.,  and  that  "auaculUtion"  did  not  "indi- 
cate enlai^ment  or  disease  of  the  heart 
o'  any  kind." 

There  was  teetimonf  to  the  effect  tliat 
about  June  IS,  ISDS,  and  prior  to  the  ap- 
plication to  the  i£tna,  Salgue  applied  to 
the  local  agent  of  the  l^nu  Uutual  Insur- 
anee  Company  at  Macon  for  a  policy  of 
te,0O0.  The  company's  medical  sxaminer 
refused  to  pass  bim,  telling  him  that  he 
liad  heart  diaeaae,  and  advising  him  to  see 
his  family  physician.  Dr.  McAfee.  Salgue 
consulted  Dr.  McAfee,  and  was  informed  by 
him  that  he  had  heart  disease. 

The  contentions  ot  tbe  insurance  com- 
pany are  based  (1)  upon  a  request  for  the 
direction  of  a  verdict  in  its  [651]  favor; 
(2)  the  denial  of  requests  tor  special  in- 
structions. We  may  confine  our  considera- 
tion to  the  special  requests. 

There  waa  controversy  as  to  whether 
Salgue  had  heart  disease.  We  have  seen 
tbe  various  opinions  ot  the  examining 
physicians.  Salgue  waa  a  atrong  man 
physically  and  his  strength  waa  illustrated 
by  instances.  At  one  of  his  examinations 
he  easily  picked  up  and  removed  a  large  box 
of  melons  without  any  effect  on  his  heart 
action.  An  effort  of  strength  on  anottwr 
waa  -immediately  detrimental, 
causing  an  aneurism  which  progressively 
developed  and  produced  a  rupture  of  the 
blood  vaaaal  and  hi>  d    "      -     - 
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of  bU  ph7aieikD-be  h^d  quit  work  uid  hkd 
gone  to  t  reiort  called  Indmn  Springi.  He 
renwined  tbere  about  t«n  dajB,  knd  on  bU 
mj  faome  died  luddcnlj  on  the  cart. 

It  U  not  neceaury  to  gjva  at  kngtb  the 
obargea  requeated.  Tbey  ambraoa  tbc 
propoaitioni  (1)  that  the  application  and 
It*  •tatementa,  warrantiei,  and  eoTcnanta 
became  part  of  tbe  contract  of  inaun 
and  that  an;  rariation  from  them  whereby 
tbc  nature,  extent,  or  oharacter  of  tbe  rlBk 
was  changed,  would  affect  the  policj, 
whether  tbe  statementB  were  made  by  the 
applicant  in  good  faith,  not  knowing  the; 
were  untrue,  or  made  wilfullj  or  fraudu- 
lently. And  BO  alao  aa  to  the  anBwen  to 
tbe  qucBtioni  put  to  Salgue  aa  to  hii 
bealtb,  freedom  from  heart  disease,  the 
phyaictans  he  had  consul  teil>  the  appli- 
cations (or  insurance  which  he  had  made 
which  were  rejected  or  not  acceptnd.  (2) 
Under  the  terms  of  the  policy  tbe  appli- 
cation constituted  part  of  it,  tbe  answers 
to  the  questions  were  covenanted  and  war- 
ranted, and  Salgue  waa  bound  thereby 
without  regard  to  his  good  faith  In  maldng 
them;  or  that  they  were  representations 
material  to  the  risk  by  which  he  was  bound 
without  regard  to  bis  good  faith,  and  that 
therefore  the  answers,  if  untrue,  would 
make  the  policy  void.  (3)  Tbe  provisions 
of  the  policy  that  no  Etatement  or  declara- 
tion made  to  an  agent,  examiner,  [BSS]  or 
•ny  other  person,  and  not  contained  in  the 
application,  shall  be  token  or  construed  as 
having  been  made  to  or  brought  to  the 
knowledge  of  the  company,  or  as  charging 
it  with  any  liability  by  reaaon  thereof,  was 
binding  on  Salgue.  So  also  the  limitations 
on  the  powers  of  the  agents  and  of  what 
may  have  been  said  to  them  or  by  them. 
And  further,  that  if  the  answers  in  tbe  ap- 
plication were  incorrect,  it  was  Salgue's 
duty  to  report  ttem  as  incorrect  to  the 
company,  and,  (ailing  to  do  so,  be  was 
presumed  to  have  accepted  bis  policy  upoq 
the  faith  of  them.  It  was  therefore  im- 
material what  may  have  been  Baidr  by  or  to 
the  agent  or  to  tbe  medical  examiner  which 
was  not  reduced  to  writing  and  preaented 
to  tbe  offlccrs  of  the  v-ompany  at  tbe  home 
^Hce. 

The  charge  of  tbe  court  wan  very  long, — 
too  long  even  to  attempt  to  condense.  It 
waa  antithetical  to  the  epeciai  requests 
made  b;^  tbe  insurance  company.  Apply- 
ing certain  general  prindplcs  which  it 
expressed,  tiie  court  said; 

'To  make  them  distinctly  applicable  to 
your  duty,  you  are  instructed  that  you 
must  determine  from  all  the  (acts,  first,  did 
Salgue  make  a  mlsrcprccentatioc  or  eon- 
eealment  of  a  fact  of  which  ba  had  knowl' 
adgal  If  ha  did  Mt,  (be  dioEinBe  on  tbU 
■•4 


point  uuat  (oil.  Second,  U  ha  did,  waa 
such  miarepresentatien  or  oimcaalment  ao 
material  that  it  would  bavs  Inflneoccd  on* 
or  both  of  tbe  defendants  not  to  isane  tbe 
policy  of  insurance  upon  tlie  respective 
applications  1  And  third,  in  oonuectioii 
with  this  your  inquiry  will  be,  if  such  ma- 
terial misrepresentation  or  concealment  as 
would  have  caused  the  defendanta  or  either 
ol  them  to  withhold  inmirance  was  made, 
was  it  by  Salgue  wilfully  or  traudulontly 
donct  Id  tlie  alisence  of  wilful  or  fraudu- 
lent misrepresentation  or  concealment  of  ft 
material  fact,  the  policy  staods  good  and 
the  insurance  company  must  pay  what  It 
promised  to  pay  by  its  policy,  whm  it  mi> 
ceptcd  the  premium  of  tb*  applleant." 

We  may  note  bare  that  Salgue  declond 
in  bis  application  [SSS]  that  ba  waa  *iB 
good  health;"  that  the  statements  made  by 
him  were  "full,  correct,  and  true;"  and  that 
be  bad  no  knowledge  of  "any  disease,  in- 
flrmi^,  or  circumstance"  which  might 
"render  insurance  On  bis  life  more  hazard; 
ous  than  if  such  disease,  infirmity,  oi 
circumstance  had  never  existed."  He  also 
agreed  that  "tbe  declarations  and  war- 
ranties" therein  made,  and  the  answers  to 
tbc  questions,  "should  be  tba  basis  and 
form  part  of  the  contract  (or  policy)"  be- 
tween him  and  the  company,  "and  that  If 
the  same  be  in  any  respect  untrue"  tbe 
policy  should  be  "void." 

The  policy  is  conceded  to  be  a  Georgia 
contract,  lie  character  of  Its  eovenanta, 
therefore,  depends  upon  tbe  law  of  that 
state,  declared  in  |  E4T>  of  lU  Code,  as 
follows: 

"Application,  good  faith. — Every  appli- 
cation for  insurance  must  be  madr  in  tbe 
utmost  good  faith,  and  toe  representations 
contained  in  such  application  ore  con- 
sidered as  covenanted  to  be  true  by  th«  ap 
pi  leant.  Any  variation  by  which  tbs 
nature  or  extent  or  character  of  tbe  riak  is 
changed    will   void    the    policy."! 

But  who  is  to  decide — the  court  or  Jury 
— whether  a  variation  be  of  tbe  quality  d» 
scribed  T  We  have  seen  [5S4]  how  explicit 
tbe  foliej  is,  and  this  court  in  Jeflriea  f. 
Economical  Mut.  L.  Ins.  Co.  S2  Wall.  47,  H 
h.  ed.  838,  and  Aetna  L.  .i.s.  Co.  v.  Franca, 

fSec.  E4S0.  Effect  of  misrepresentation. 
— Any  verbal  or  written  representationa  ol 
facts  by  the  assured  to  induce  tbe  accept- 
ance of  the  risk,  if  msterial,  must  be  true, 
or  the  policy  is  void.  If,  however,  tlu  par^ 
has  no  knowledEC,  but  statea  on  the  repre- 
sentation of  otEers,  bona  fide,  and  W  in- 
forms the  insurer,  the  falsi^  of  tbe  Intor- 
mation  does  not  void  the  policy. 

Sec  2481.  Concealment. — A  failure  to 
state  a  material  fact,  if  not  done  fraudn- 
laativ,  doaa  not  voldi   but  the  wilful  «on- 
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nv.B.  no,  ia  L.  ti.  401,  ii«id  that  th« 

fUtiM  to  tha  eoDtrwt  may  nuka  the  In- 
ifMtt  tad  antivart  material,  and  tbat 
ttoalen  their  matoriality  ii  not  open  to  be 
trM  bj  a  jurr- 

IbM  matt  TMogniza  the  right  of  the  in- 
niR  tod  tlie  iiiBui«d  to  make  their  oirn 
Hetnwt  and  determina  for  themaelm  what 
npntantatioiu  ihall  be  matra'ial. 

Emr  far  hai  thta  simple  rale  and  the 
ri|bl  of  the  parUea  been  ebaoged  by  the 
Qtorgia  Code!  In  Oerman-AnMrlean  Mnt. 
Life  Amo.  t.  Farlej,  102  Oa.  720,  713,  89 
B.  I.  616,  It  waa  decided  to  be  the  eatab- 
liilwd  law  of  that  atate  that  mere  im- 
■itcrial  matter*,  though  incorporated  In 
U  tpplication  for  inenraoce  and  declared 
to  be  warrantiea,  do  not  avoid  the  pollej, 
lad  that  thia  waa  so  imperatlTelf  the  law 
«f  the  atate  under  the  proTlaiona  of  the 
Cod«  that  the  partiet  could  net  contract  to 
Bike  Immaterial  matter  material.  The 
Mttrt,  however,  aaid:     "Of  conn^  what  fj 

II  tnj  degree  material  ahonld  be   allowed 

III  due  effect;  but  the  absolutely  immateri- 
>1  (bould  count  for  nothing." 

la  Supreme  Conclave,  K.  D.  t.  Wood,  120 

0*.  3£S,  47  8.  E.  MO,  the  Code  again  came 

up  for  eonitruetion  and  the  statements  of 

*i*  iniured  were  declared  to  be  representa- 

'uo*,  not  warranties,  and  tbat  it  was  the 

Mrpcse  of  the  Code  to  get  away  from  what 

'^  court    denominated   the    "Sner   distinc- 

^Bi   and   strained   eouitruetioas"    of    the 

^Mci.     It    waa    therefore    held   that    under 

j^e  Coda  of  the  state  "a  policy  cannot  now 

**   avoided  np«i  the  ground  of  tbe  falsity 

"^     the    representation,    though    warranted, 

^*>less   the  repreaentation  be  material   and 

^'l*   variations   from    truth    be   such    as   to 

^^auge  the  nature,  extent,  or  character  of 

**»e  riak."    But  the  court  further  held  that 

*V   the  representations  have  such  variation, 

^% though    the    applicant    may    have    made 

^%Mm  in  good  faith,  not  knowing  that  they 

^*M0  untrue,  if  they  were  made  the  basis  of 

^4ie  contract,  [SSS]  such  contract  is  void. 

It  is  therefore  immaterial,"  the  court  de- 

^>3ared,  "whether  tha  warrantor  acted  in  good 

Vaith  in  making  them." 

The  facts  of  the  case  were  very  much  like 
'%hosa  of  the  ease   at   bar.    The   applicant 


vealment  of  a  fact  which  would  enhance  the 
»isk  will  void  the  policy. 

Sec.  24S3.  Wilful  misrepresentation  voids 
poBcy. — Wilful  miarepreaentatlDn  by  the 
assured  or  his  agent>  aa  to  the  interest  of 
the  u«nr«d,  or  as  to  other  insurance,  or 
m  to  any  other  material  inquiry  made,  will 
tsid  the  poViej. 

See.  2409.  Law  of  fire  inanranea  appli- 
cable^—The  principlea  before  stoted  M  to 
tie    ijunrance,    wuerever    applicable,    ara 


repressitad  himself,  in  answer  to  a  ques- 
tioj,  as  not  having  heart  disease.  Of  this 
representation  the  court  said  that  it  "was 
certainly  a  material  ons,  and  doubtless  the 
company  acted  upcm  it."  And  further: 
"It  is  scarcely  concdvabte  that  the  com- 
pany would  have  issued  the  policy  U  the 
appileaut  bad  answered  that  he  was  or  bad 
been  afflicted  with  heart  diaeaae,  or  even  if 
he  had  answered  doubtfully.  We  think 
that  if  the  answer  made  was  untrue,  the 
plaintiff  below  cannot  recover." 

The  judgment  in  the  ease  was  reversed 
upon  the  ground,  among  others  not  neces- 
sary to  be  considered,  of  error  in  the  in- 
struction of  the  court,  "that  If  Wood  had 
heart  disease  and  did  not  know  it,  the 
failure  on  his  part  to  discloae  it  could  not 
avoid  the  policy."  There  was  disputo '  as 
to  the  fact,  but  the  court  did  not  pass 
upon  it,  remitting  it  as  a  question  for  the 
jury  to  decide  at  the  next  trial. 

In  Bouthern  L.  Ins.  Co.  v.  Wilkinson,  63 
Qa.  636,  e4S,  G60,  after  commenting  on  the 
difference  the  eases  made  between  war- 
ranties and  representatioss,  the  peremptory 
character  of  the  former,  their  truth  being 
the  only  question,  the  effect  of  the  latter 
being  determined  by  their  materiality  to 
the  risk,  the  court  said  the  Code  of  the 
state  determined  the  character  of  the  state- 
ments. The  court  quotod  |  2479,  which  we 
have  given,  and  S  S480,  which  provides  that 
"any  verbal  or  written  representation  of 
facts  hy  the  assured  to  induoe  the  accept- 
ance of  the  risk,  if  material,  must  be  true 
or  the  policy  is  void,"  and  said  that  "the 
proper  construction  is  that  if  there  he  any 
variation  in  them  from  what  is  true,  where- 
by the  natore  or  extent  or  character  of  the 
risk  is  changed,  the  policy,  If  it  makes  them 
the  basis  of  the  contract  of  assurance,  [556] 
will  be  void,  and  tbat  this  will  be  so  whether 
they  are  or  are  not  wilfully  or  fraudulent- 
ly made." 

It  is,  however,  contended  by  respondent 
that  the  questions  asked  in  the  application 
were  truthfully  answer^,  or,  at  any  rate, 
whether  they  were  truthfully  inawered  was 
a  question  for  the  jury.  And  it  is  insisted 
that  the  answers  of  Salgue  in  r^ard  to 
other  insurance  and  tbt  action  thereon  by 
other  companies  were  correct. 

But  granting  that,  the  truthfulness  of 
the  answers  was  a  question  for  the  jury, 
the  testimony  was  conflicting^  &nd,  ar  the 
verdict  waa  general,  it  is  not  possible  to 
say  what  view  the  jury  took  of  the  con- 
fiict,  or  that  it  was  necessary  to  resolve 
it  in  view  of  the  charge  of  Uie  court,  or 
bow  tiiey  would  have  resolved  it  if  instruc- 
tions requested  by  the  Icsurauee  company 
had  been  given. 

W*  think  there  wu  arrot  ftlao  ia  refusing 
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other  requeaU  for  luBtructiona.  We  have 
seen  queitioo*  wera  tddreued  to  Salgue 
4a  to  the  uamea  uid  retideLce  ol  the 
phjticUn*  he  had  employed  or  eoniiilted, 
Mid  whether  any  phjaician  had  expressed 
an  unfaTorBble  opinion  upon  his  life  with 
reference  to  life  insurance,  and  also  whether 
anjr  propoeal  or  application  to  inaure  his 
life  was  pending  in  another  compan;,  or,  if 
made,  had  not  been  granted.  To  the  first 
question  he  gave  the  name  of  only  one 
physician.  There  was.  teatimou;  that  be 
had  consulted  others.  To  the  second  ques- 
tion he  answered,  "Ko."  There  waa  testi- 
mony that  the  answer  was  untruthful.  To 
the  third  question  he  answered,  "None." 
The  truthfulness  of  the  answer  is  auerted 
□otwithatanding  it  appealed  from  the  testi- 
mony that  he  had  made  application  to  the 
Penn  Mutual  Company,  which  application 
had  not  been  granted.  The  evidence  was 
that  the  medical  examiner  bad  refused  to 
pasi  him  becanse  be  waa  of  opinion  that 
he,  Salgue,  bad  heart  discasH,  and  so  re- 
ported to  the  agent  of  the  company.  The 
agent  told  Balgue  if  he,  Salgue,  would  pay 
the  doctor's  tee  to  the  company,  be,  the 
agent,  would  withdraw  the  [557]  applica- 
tion before  it  reached  the  company,  and  that 
Salgue  "could  answer  in  the  future  that  be 
bad  never  been  rejected  by  any  componyi" 
and  the  agent  testified  "that  it  is  cus- 
tomary entirely  with  sgenta  to  stop  exami- 
nations that  way." 

It  Is  eontendad  by  respondent  that  this 
testimony  shows  that  Salgue's  application 
tn  the  Penn  Mutual  was  not  rejected  but 
was  withdrawn;  and,  besides,  whether  it 
waa  rejected  or  withdrawn  was  a  question 
for  the  jury.  We  are  unable  to  concur  with 
either  contention.  The  question  waa  a  very 
broad  one.  It  was  whether  any  proposal 
or  application  had  been  made  for  which  in- 
surance had  not  been  granted,  and  par- 
ticulars were  asked  tor,  "and  the  names  of 
all  such  companies,  associations,  or  agents." 
Regarding  the  sense  of  the  question — in- 
deed, if  not  its  letter — the  answer  was  un- 
truthful. The  question  certainly  called  for 
something  more  than  an  absolute  negative. 
Its  purpose  was  to  aacertain  the  conduct 
of  Balgue  with  reference  to  lite  iusurance 
in  order  to  judge  of  him  as  a  risk.  If  it 
had  been  answered  according  to  tbe  facts, 
tlie  company  would  have  received  informa- 
tion of  eircumstancea  certainly  material 
for  it  to  oonsider. 

This  conclusion  is  supported,  aa  we  have 
Men,  by  the  cited  Qeorgia  eases,  and  ia 
not  opposed  by  Mbu'.or  v.  American  L. 
Ins.  Co.  Ill  U.  8.  335,  £8  L.  ed.  447,  4 
Sup.  Ct.  Rep.  466,  or  Piuenix  Mut.  L.  Ins. 
Co.  V.  Raddin,  120  U.  S.  183,  30  L.  ed. 
ft«4,  T  Sup.  Ct.  Rsp.  600.    In  the  Moulor 


Case  it  waa  held  that  the  statements  mada 
by  an  applicant  would  In  considered  aa  Tep> 
reaentations  rather  than  warranties^  tlw 
policy  leaving  it  in  doubt  which  they  ww« 
contracted  to  be,  and  that  they  eould  not 
be  considered  either  by  the  company  or  the 
applicant  aa  covering  diseases  which  the 
latter  was  not  conscious  of  having.  It  wm 
said  that  what  the  company  desired  of  the 
applicant  was  the  utmost  good  faith  toward 
it,  making  "full,  direct,  and  honest  answer* 
to  atl  questions,  without  evasion  or  frand, 
and  without  suppression,  misrepresentation, 
[558]  or  concealment  of  facts  with  whiek 
the  company  ought  to  be  made  acquainted; 
and  that  by  so  doing,  kai  only  by  so  doing, 
would  he  be  deemed  to  have  made  'fair 
and  true  answers.' " 

In  Pbienix  Uut  L.  Ins.  Co.  v.  RaddiB, 
there  is  a  clear  definition  of  principlea. 
Answers  to  queetlons  propounded  to  an  ap- 
plicant, it  was  held,  will  be  considered  rep- 
resentations unless  clearly  Intended  by  both 
parties  to  be  warrantiee,  as  to  which  sub- 
stantial truth  in  everything  material  to 
the  risk  is  all  that  is  required  of  the  ap- 
plicant. And  it  was  decided:  "Whether 
there  is  other  insurance  on  the  same  sub- 
ject, and  whether  such  insurance  has  hem 
applied  for  and  refused,  are  material  facta; 
at  least,  when  statements  reg&rding  them 
are  required  by  tbe  insurers  as  part  of  the 
basis  of  the  contract.  .  .  .  Where  an 
answer  of  the  applicant  to  a  direct  question 
of  the  insurers  purports  to  be  a  complete 
answer  to  tbe  question,  any  substantial 
misstatement  or  omission  in  tbe  answer 
avoids  a  policy  issued  on  the  faith  of  tht 
application." 

The  medical  examiner,  as  we  have  ssea, 
put  down  the  answer  "No"  to  the  qite»- 
tion  asked  Salgue  aa  to  whether  he  had 
heart  disease,  after  being  informed  bj 
Salgue,  that  he,  Salgue,  bad  been  toM  by 
physicians  that  bis  heart  was  affected.  It 
appears  from  the  evidence  that  the  other 
answers  of  Salgue  in  his  application  were 
written  down  by  the  agent  of  the  company; 
and  there  is  testimony  fcr  and  against  the 
fact  that  Salgue  informed  the  agent  of  the 
opinion  entertained  of  him  by  his  phyri- 
eians,  and  that  be  also  informed  the  agent 
of  other  applications  tor  insurance.  It  ia 
hence  contended  that  the  agent,  not  Balgue 
is  responsible  for  tbe  positive  character  of 
the  answers,  and  that  the  insurance  eom- 
pany  ia  estopped  by  this  action  of  the  ageat 
and  by  his  knowledge  of  the  actual  oondi- 
tlons  and  circumstances.  It  la  therefiH« 
further  contended  that  tbe  caas  oomes  with- 
in the  principle  of  the  cases  wbicb  [5S9] 
establish  that  where  the  agent  of  the  eom- 
pany  prepares  the  application  or  makea  rep- 
re*efitatiou  to  the  insured  aa  to  the  ehu- 
9, 
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Mtw  ud  effect  of  tbe  •tatemeots  of  the 
■Pfliaiti<»i,  he  will  bo  regarded  in  lo  do- 
ing u  tha  (.gent  of  tlie  company,  And  not 
the  igcnt  ol  the  iibured.  Among  the  case* 
cited  to  ■DataiD  the  principle  are  the  fol- 
Wiig  in  thia  court:  Union  Uut.  L.  In*. 
Co.  T.  WUkinion,  13  WalL  222,  20  L.  od. 
eiT;  American  L.  Ins.  Co.  t.  Mahone,  £1 
WtU.  1S2,  22  L.  ed.  SB3 ;  New  Jersey  Mut 
L  lu.  Co.  V.  Baker,  M  U.  S.  SIO,  24  L. 
td  iSB;  Continental  L.  lui.  Co.  t.  Cbam- 
btrlun,  132  U.  S.  304,  33  h.  ed.  341,  10  Sup. 
Ct  Bqt.  S7i  GermRn -American  Mut.  Life 
iMO.  *.  Farlej,  aupra,  ia  alio  cited,  and, 
)uiag  a  Georgia  caie,  ita  authority  i«  ea- 
PMially  urged. 

There  are,  howeTer,  later  caaee  which  ea- 
force  the  proTiaiona  of  a  policy,  and  we  have 
Men  that  it  waa  agreed  in  the  policy  under 
rrriew  "that  no  atatement  or  declaration 
nade  to  any  agent,  examiner,  or  other 
peraon,  and  not  contained  in"  the  appli- 
cation, should  "be  taken  or  construed  a* 
having  been  made  to  or  brought  to  tbe 
notice  or  knowledge  of"  the  company,  "or 
a^  charging  it  with  any  liability  by  reason 
thereof."  And  he,  Salgue,  ezpreaaed  his 
nnderatandiog  to  be  that  tbe  company  or 
one  or  more  of  ita  ezecatife  offloers,  and 
no  other  person,  could  grant  inaurance  or 
make  any  agreement  binding  upon  the  com- 
pany. 

The  competency  of  applicant*  for  ineuT- 
anoe  to  make  auch  agreements,  and  that 
they  are  binding  when  made,  i*  decided  by 
Northern  Aeaur.  Co.  v.  Grand  View  Bidg, 
Asm.  183  U.  S.  308,  46  L.  ed.  213,  22 
Sup.  Ct.  Bep.  131;  Northern  Aisur.  Co.  v. 
Grand  View  Bldg.  Asso.  203  U.  8.  106, 
SI  L.  ed.  109,  27  Sup.  Ct.  Bep.  27;  Pen- 
man V.  St.  Paul  P.  k  M.  Ins.  Co.  210  U.  8. 
Sll,  B4  L.  cd.  403,  30  Bup.  Ct.  Rep.  312. 

To  tbe  contention  that  German- American 
Uut  Life  Asso.  Y.  Farley  is  deter m in atlTc, 
m  answer  that  the  principle  vhich  it  is 
cited  to  support  is  one  of  general  jurispru- 
denee,  and  therefore  the  case  ia  not  con- 
trolUng.  Kubn  t.  Fairmont  Coal  Co.  210 
C.  B.  349,  M  L.  ed.  228,  30  8np.  Ct.  Rep. 
140. 

[660]  This  case  was  consolidated  by  the 
court,  against  tbe  objection  of  the  insurance 
company,  with  the  trial  of  the  case  of  the 
same  plaintiff  against  the  Prudential  In- 
aurance Company.  This  action  of  the  court 
was  based  on  |  921  of  the  Be* iscd  Statutes 
(U.  S.  Comp.  Stat.  1001,  p.  SSfi),  which 
prorides  tlut  "causes  of  a  like  nature,  or 
ralatiTe  to  the  same  questions,"  may  be 
eoBaolidated  "when  it  appears  teaaonable 
to  do  BO."  The  aetion  of  the  court  ia 
Msignod  as  error.    W*  doubt  U  it  waa  rea- 


not,  bowoTw,  paaa  deflnitdy  on  that  print, 
aa  we  direct  a  nen  trial  on  other  groundi- 
Judgment   roTersed   and    cause    remanded 
to  the  DUtrict  Court  for  a  new  trial 

Mr.  JnsUoe  Fltnej  disienta. 


(See  S.  C.  Beporter*!  ed.  fiSO-^08.) 


Insurunce  —  nntmo  itatementa  In  np- 
pllcatton  —  good  faith  of  Inanrcd. 

1.  Variations  from  the  truth  in  the  state- 
menla  made  by  the  insured  in  bis  applica- 
tion for  life  insurance,  which  are  by  the 
policy  ezpreuly  made  the  basis  of  the  In- 
aurance contract,  will,  under'  the  construc- 
tion given  to  Ga.  Code,  gg  2470,  24B0,  by 
the  courts  of  that  state,  avoid  the  policy 
if  such  untruths  are  such  as  change  the 
nature,  extent,  or  character  of  the  risk, 
whether  they  are  made  in  good  faith,  with- 
out knowledge  of  their  untruth,  or  are  made 
fraudulently  or  wilfully. 
[For  other  caiea,  see  Insorance,  T.  a,  8;  T. 

d.  In  Digest   Bop.  Ct   1908,1 
Inenranfw    —    untrue    ananers    of    In- 

anred   —  other   Appllcatlone   for   tn- 


2.  Untrue  answers  material  to  the  risk 
which,  under  Ga.  Code,  §S  2470,  2480,  as 
construed  by  the  courts  of  that  state,  avoid 
the  policy,  were  given  by  the  insured  in  his 
application  made  a  part  of  the  insurancn 
contract,  where  he  answered  "no"  to  the 
question  whether  "any  company  or  associa- 
tion ever  declined  to  grant  insurance"  on 
his  life,  failed  to  answer  the  further  ques- 
tion   "If   'yes,'    give   name   of    company   or 

Note. — As  to  what  ctmstitutes  failure 
or  refusal  to  issue  life  insurance  which  will 
falsify  representations  as  to  previous  appH- 
cations—aee  note  to  £tna  L.  Ins.  Co.  t. 
Moore,  ante,  356. 

On  tbe  general  subject  of  forfeiture  of 
life  insurance  by  false  representations  with 
reapeet  to  previous  applications  for  insur- 
ance— see  note  to  Security  Mut.  L.  Ins.  Co. 
V.  Webb,  S5  L.B.A.  122. 

On  the  effect  of  knowledge  b;>  insuranee 
agent  of  falsity  of  statement*  in  applica- 
tion— see  note  to  Clemans  t.  Supreme  As- 
sembly, B.  S.  G.  F.  16  LiLA.  Sa. 

Aa  to  tha  character  of  insurance  or  com- 
pany covered  by  qnsation  in  application  a* 
to  other  insuranee  or  as  to  previous  re- 
jection of  application — see  note  to  Wrigbt 
V.  PratomiUes  Health  ft  Aeci.  Asso.  82 
L.RjL(N.8.)  *n. 

On  the  effect  of  nonwaiver  agreement 
upon    condition*   eristing   at   inception   of 


6«  b  vd. 


Wa  n 


upon  condition*  etisting  at  inceptioi 
Insurance  policr — tee  note  to  Oisn  t. 
snranee  Oo.  of  V.  A.  U  LJLA.(N^.) 


fiDFREUE  OOUBT  OF  THB  UHITBD  8TATB8.              OOT.  TMOt, 

eompaniM  and  when,"  and  mentioned  but  |  poM  of  Gonecftlnient,   prevented   Ita  tnam- 
one  otber  company  in  an*wer  to  the  quea- '  miMion  to  the  home  office, 
tion  whether  application  lor  inaurance  was  Udington  t.  Mtim  L.  Ina.  Co.  IT  N.  Y. 
tlien  pending  in  any  other  company,  while  gfl^    iqq  n.  Y.  636,  3  K.  E.  SIB;  Phmix 
m  fact  he  then  had  applications  m  two  other  ^^^^   l.  In..  Co.  t.  Raddin.  180  U.  S.  IW.  ■ 
companiea  pcndinic,  and  wbere,  bavinE  made  _.  ,       ,    _,„    _  -        ..u    n        .lu.     •> 
an    application   for    inaurance   to   tb!  local  «>i"  "^^  "">    7  Sup.  Ct.  Sep.  600  j  Ferr.i 
agent  of   another   company   whoie   medical  "■  Home  Life  Aaenr.  Co.  118  Mich.  US,  70 
examiner  refuted  to  paa*  him,  he  had  with-  N.  W.  IMl;  Mntual  L.  Ini.  Co.  *.  Niehola, 
drawn  such  application  upon  the  advice  of  —  Tex.  Civ.  App.  — ,  24  S.  W.  610;  Seenritr 
the  agent,  before  it  reached  the  Inaurance  Unt.  L.  Ini.  Co.  v.  Webb,  66  L.bA.  1S2,  i6 
wrap*"?-                                            „    ,  C.  C.  A.  UB,  108  Fed.  808,  afflrnud  la  61  a 
[For  olher  caiea,  see  Intnrance,  V.  d,  In  Dl.  n    .    -.-    ,„.  „   .    ^-i 
Eeit    Bnp.   Ct    1908.1  ^'  *-  **'■  ^^*  '™-  ""■■ 
laanrance  —   estoppel      of      InBorcr   —  An    answer    to    a    queation,    where    war- 
knowledge  of  agent.  ranted,  aa  in  thia  caee,  muat  not  011I7  be 
3.  No  knowledge  of  the  local  agent  who  true,  but  mnat  be  complete;  and  any  anb- 

[ircparcd    the   application    for    a    policy    of  gtantial    omiBaion    in    the    anawer    void*   ■ 

i(e  insurance  can  ettop  the  inaurance  com-  poUej  iaaued  on  the  faith  of  the  apptiea- 

pany  from  inaiating  that  the  policy  ii  void  ii._ 

because  of   material   untrue   statements   in        _; ,     u  >    i     t        •->  n  ja-       lan 

such  application,  whleh  i.  made  .  part  of  .,^^™^  ""\^J"';,?'-/»*'**S"'="" 

the    inl>uranee    CDntract.    where    the*^  policy  U.  S.  189.  30  L.  ed.  ««,  7  Sup.  Ct.  Bep. 

CTOvides  that  "no  agent  baa   power   in  be.  600. 

alt    ol    the    company    to   make   or   modify  This  question  as  to  tbe  pendent^  ot  other 

thia  or  any  contract  of  inaurance,  extending  applications  in  other  companiea  had  lefer- 

the  time  for  paying  a   premium,  to  waive  ^aee  to  a  material  matter, 

any  forfeiture,  or  to  bind  the  company  by  p^„  uut.  L.  Ina.  Co.  v.  Mechanics'  Sav. 

making  any  promise,  or  making  or  receiving  ^^^  ^  ^   f^  3B  ^j^^  „    IB  a  C.  A.  £86, 

any  presentation  or  information."  ._Ti    «     .         -^T^nT™  1    a-T    a          . 

[Kir   Mher  esse.,    see    Insarance,    Vll.   s.  In  "  O.  S.  App.  «98,  72  Fed.  417;  Home  L. 

Dlsest  Sop.  Ct.  ie08.]  Ina.  Co.  v.  Myers,  60  C.  C.  A.  644,  11£  Fed. 

,„        ,  846;  Supreme  Lodge,  K.  P.  v.  Few,  138  G*. 

'■'*'*•  ^''-l  786,  76  S.  E.  81. 

Argued    November    6,    IBIS.      Decided    De-  ^he  queatione  "When  were  you  last  ftt- 

cember  22,  1913.  *«"<**^   **?   '   physician!"   and   "For   what 
complaint?"  were  as  to  a  material  matter. 

JN  WHIT  of   Certiorari  to  tha  United  »  Coo'*?-  »"'*■  ^  Im-  P-  21«8i  Alo«  ▼• 

SUtes  Circuit  Court  of  Appeals  for  the  M"*^'  ^'^"*  ^^"^  ^•*"'  ^"^  "'   **•• 

Fifth  Circuit  to  review  a  judgment  which  661,  49  S.  W.  667.         „     ,       ,        _.     .  ^ 

afDrmed   a  judgment  of  the  Circuit  Court  Such   a  question  calls  for  imporUnt  in- 

for   the   Southern   DUtrict   of   Georgia   in  (onnation   whioh  the  insured   u  bound  to 

favor  of  plaintiff  in  an  action  on  a  policy  f^l'  ^"r*"''-,,        „    ,    »,  ^    t    t        n_ 

of  life  inaurance.     Reversed  and  remanded  McCollum  v.  New  York  Mnt  L.  Ina.  Oo. 

for  a  new  trial  12*  N.  Y.  642,  27  N.  E.  412;  Cobb  r.  Cove- 

The  facU  are  aUted  in  the  opinion.  »"»  M«t-   Ben    ^- J"  ,*Ffr-  "?;   " 
L.R^.  666,  26  N.  E.  230;  United  Brethm 

Mr.  Engene  K.  Black  argued  the  cause,  ^^^_  ^jj  goc.  v.  OTtara,  120  Pa.  266,  U 

and,   with   HcMrs.   Sandera   McDaniel  and  ^tl.  932;   Metropolitan  L,  Ina.  Co.  v.  Uo- 

Edward  D.  DufBeld,  flied  a  brief  for  petl-  Tague,  49  N.  J.  L.  687,  60  Am.  Rep.  661,  • 

tioner:  j^tL  766;   Cumminga  v.  Kennebec  Mut  L. 

A   rejecUon   by   another   company   U   a  j„    q^    gg  Me.  37,  36  Atl.  1032;  Mengd 

material  matUr.  t_  Northweatem  Mut.  U  Ins.  Co.  176  P». 

American  Union  L.  Ina.  Co.  v.  Judge,  191  ggg    35  j^^j^  197^ 

Pa.  484,  43  Atl.  374;  Finn  v.  Metropolitan  -Stut  diaeaae  U  a  eerioua   illDeia,  ud 

L.  Ins.  Co.  70  N.  J.  L.  266,  67  Atl.  438;  o,e  question  and  anawer  in  reference  to  it 

Security   Uut.   L.   Ins.    Go.   v.    Webb,   66  ^f^  material 

L.RJ,.  122,  4S  C.  C.  A.  648,  106  Fed.  808;  Supreme  Conclave,  K.  D.  t.  Wood,  120 

3  Cooley,  Briefa  on  Ins.  p.  2071.  q^  33^^  47  g.  E.  MO. 

Where   an   applicant   for   life   insurance  where,  as  In  this  i*-e,  the  facta  are  nn- 

haa  been  rejected  by  the  medical  examiner  oontradlcted,  the  materiality  of  the  repre- 

ol  a  company  upon  the  groond  of  nnaonnd  ,entation  ia  a  question  for  th-;  determina- 

health,  he  cannot  thereafter  deny  such  re-  (Ioq  of  the  court,  and  not  of  the  jury. 

Jeotion  in  applications  made  bj  him  to  oth-  Fidelity   Mut.   Life  Asso.  v.   Miller,   M 

er  eompaniea,   upon   the  ground   that   the  0.  C.  A.  211,  63  U.  S.  App.  717,  92  Fed.  U; 

first  eompany   has   never   acted   upon   his  Hoiqe  L.  Ina.  Oo.  v.  Myers,  SO  C.  0.  A.  644, 

applkation,   ito   failure  to   act   being  due  lU  Fed.  846. 

solely  to  tha  applieaat  having,  tat  tha  pur-  If,  as  In  tUa  mm,  the  mliatatenMnU  M- 
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htt  to  ttetm  within  the  knowtedge  ol  tb« 
Mutd,  And  theae  misat«t«ment«  relate 
Id  lute  nwtcrUl  to  the  riak,  the  motive  of 
tke  ^plicant  in  making  the  miBitatemmta 
Ji  isunaterlal,  uid  th«  policy  it  voidable. 

nan  T.  Metropolitan  L.  Ini.  Co.  TO  N.  J. 
I..  Its,  ST  Atl.  438;  Fletcher  v.  Banker*' 
L  lai.  Co.  ISS  App.  Div.  295,  119  N.  Y. 
Supp,  soil  NoTthweat«ra  L.  Idb.  Co.  v. 
Montginnerj,  116  On.  806,  43  8.  E.  TQi 
Stipreme  ConcUve,  K.  D.  v.  Wood,  120  Ga. 
134,  IT  S.  E.  940. 

While  thia  la  the  general  law,  it  ii  ea- 
peciitlf  important  in  thia  cause  In  consider- 
iig  tha  (fleet  ot  tbcM  falae  answers  that  It 
k  borne  In  mind  that  thia  insurance  policy 
**■  a  Georgia  contract.  The  application 
*u  taken  in  Georgia,  the  premium  paid, 
Ud  the  policy  delivered  In  that  aUU.  ThU 
Bikis  It  a  Georgia  contract. 

Pidelity  Mat.  Life  Asao.  v.  Jeffords,  SS 
T.B*  193,  40  C.  C.  A.  3T7,  107  Fed.  40S; 
Equitable  Life  Aaaar.  Hoc  v.  Clemen ta 
(Equitable  Life  Aaanr.  Soe.  t.  Pettua)  110 
U.  8.  220,  3fi  L.  ed.  497,  11  Sup.  Ct.  Rep. 

m. 

A  false  answer  made  by  an  applicant  for 
luurance  to  a  question  contained  in  the 
■pplicatton  involving  a  material  matter, 
irtich  falae  answer  was  warranted  to  be 
tme,  wonld  void  the  policy,  whether  such 
false  answer  was  or  was  not  made  wiUi 
fraudnlent  intent. 

Southern  L.  Ins.  Co.  v.  Wilkineon,  53  Oa. 
SSO;  Northwestern  L.  In^.  Co.  v.  Montgom- 
ery, 116  Ga.  SOS,  43  8.  E.  78;  Supreme  Con- 
eUve.  K.  D.  v.  Wood,  120  0*.  333,  4T  S.  E. 
040;  MtjiM  L.  Ins.  Co.  v.  Conway,  11  Ga. 
App.  SET,  76  B.  B.  91S. 
.  In  the  case  at  bar  the  language  of  in- 
•iired's  warranty  Imports  a  warranty,  but 
nnder  the  law  of  Georgia,  whether  the  lan- 
piage  imports  a  warranty  or  not,  represen- 
tations are  covenanted  to  be  true  and  are 
warrantie*. 

Supreme  Conclave,  K.  D.  v.  Wood,  120 
Ga.  33S,  4T  S.  E.  940. 

In  determining  whetber  a  false  statement 
In  respect  to  other  insurance  w&s  made 
innocently  or  not,  it  is  competent  to  show 
that  in  anawera  to  similar  questions  in  ap- 
plicatlona  for  other  policies,  the  assured 
made  anawera  equally  untrur. 

Fens  Mnt.  L.  Ins.  Co.  r.  Meehanica'  8av. 
Bank  ft  T.  Co.  SS  LHJi.  S3,  19  C.  C.  A. 
ten,  37  U.  8.  App.  092,  72  Fed.  413. 

There  la  fraud  in  law  if  a  man  makes  a 
wpresentation  which  he  knows  to  be  false, 
with  the  view  to  induce  another  to  act 
on  the  faith  thereof,  who  does  so  according- 
ly, and  by  ao  doing  sustains  damages,  1 1- 
thoagh  he  may  have  bad  no  dishonest  pur- 
poaa  in  making  the  representation.  If  a 
BBB  knowingly  sad  wilfully  makes  a  false 
«•  k  «d.  24 


Tcpreaentation  whereby  another  is  misled 
to  his  prejudice,  it  is  Unmaterial  that  there 
may  have  been  no  intention  on  hi*  part  to 
benefit  himself,  or  to  injure  the  person  to 
whom  the  representation  was  made. 

Northweatem  L.  In*.  Co.  v.  Mcmtgomeiy, 
lie  Ga.  806,  43  8.     E.  79. 

An  applicant  for  a  policy  of  insurance 
has  no  right  to  fence  with  the  truth  in  an- 
swering *uch  an  inquiry.  He  should  meet 
it  in  good  faith  and  according  to  its  letter 
and  spirit.  Nor  will  good  faith  excuse  him 
if  the  answer  is  untrue. 

Webb  V.  Security  Mut.  L.  Ins.  Co.  01  C. 
C.  A.  383,  120  Fed.  B36. 

All  of  the  facta  on  which  the  admitted 
misstatements  of  the  insured  in  this  ease 
were  made  were  clearly  material  to  the  risk. 
They  related  to  the  rejection  by  the  Penn 
Mutual  Company,  to  recent  treatment  by  a 
physician  for  »  aerioua  illneas,  to  the  pend- 
ency of  an  application  to  the  Sun  Life 
Insurance  Company,  and  to  the  condition 
of  the  applicant's  health;  they  were  all 
facts  peculiarly  within  the  knowledge  of  the 
insured,  and  of  which  the  iiuuring  company 
had  no  knowledge,  relying  entirely  upon  the 
truth  of  the  statements  made  l^  the  in- 
sured. They  were  all  ol  such  recent  occur- 
rence as  must  have  impressed  themselves 
upon  the  insured's  mind.  In  this  situation 
the  false  answera  as  to  these  matters  pecu- 
liarly within  the  insured's  knowledge  neces- 
sarily voided  the  policy. 

Henn  v.  Metropolitan  L.  Ins.  Co.  07  N, 
J.  L.  310,  51  Atl.  689;  Dimick  v.  Metropoli- 
tan L.  Ins.  Co.  OS  N.  J.  L.  384,  62  L.RA. 
T74,  65  Atl.  291;  Silcox  v.  Grand  Frater- 
nity, 79  N.  J.  L.  602,  TO  Atl.  1018. 

Where  the  application  contains  an  agree- 
ment to  the  effect  that  the  policy  shall  not 
take  effect  until  delivery  has  been  made 
while  the  Insured  is  in  good  health,  delivery 
of  the  policy  while  the  insured  is  in  good 
health  constitutes  a  condition  precedent  to 
the  liability  of  the  company  on  the  policy. 

Reese  v.  Fidelity  Mut.  Life  Aaso.  Ill  Ga. 
482,  36  8.  E.  037 ;  Few  v.  Supreme  Lodge, 
E.  P.  130  Ga.  181,  71  S.  B.  ISO;  Clark  v. 
Mutual  L.  Ins.  Co.  12B  Us.  6T1,  69  8.  E.  283. 

No  obligation  is  assumed  by  the  company 
until  the  first  premium  has  been  paid;  and 
none  even  then  unless  upon  this  date  the 
insured  is  in  good  health. 

Gallant  *.  Metropolitan  L.  Ins.  Co.  107 
Mass.  79,  44  N.  B.  1073;  Barker  v.  Metro- 
poliUn  L.  Ini.  Co.  IBS  Moss.  54E,  74  N.  B. 
94S;  Packard  v.  Metropolitan  L.  Ins.  Co. 
72  N.  B.  1,  64  Ati:  2ST;  UcClave  v.  Mutual 
Reserve  Fund  Life  Asso.  66  N.  J.  L.  18S, 
20  Atl.  78 :  Anders  v.  Lite  Ins.  ClcAring  Co. 
62  Neb.  58S,  87  N.  W.  331;  Ormond  v.  Fi- 
delity Life  Aaso.  90  N.  C.  158,  1  S.  B. 
700;   Oliver  v.  Mutual  L.  iu.  Co.  »T  Vo. 
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134,  3S  B.  E.  636;  Volkcr  ▼.  HetropolltMi 
L.  Ina.  Co.  1  Misc.  374,  21  M.  Y.  Supp. 
456;  EfiCfc.  719. 

Ur.  UlBter  Wlmberly  argued  th«  uum, 
kDd,  with  Mewra.  Alexander  Akcrmkn  and 
JwM  HuTii,  fll«d  ■  brief  for  reapondent. 

For  eontentloDS  of  counsel,  lee  their  brief 
M  reported  in  Mto*  h.  In*.  Co.  t,  Moore, 
ante,  366. 

Mf.  Juatiee  McK«nna  delivered  the  opin- 
ion of  the  court: 

Action  upon  a  policy  of  iniuranae  for 
95,000,  intued  b7  petitiouer,  herein  called 
the  insu ranee  company,  upon  the  life  of 
John  Andrew  Baigue.  It  was  conaolidated 
and  tried  with  the  case  againat  tlie  .ICtna 
lompan;,  and  reaulted  in  a  verdict  lor  the 
amount  of  the  policy,  upon  which  judg- 
ment waa  entered.  It  was  affirmed  by  the 
eircuit  cuurt  of  appeali  and  the  caae  waa 
tlien  brought  here.  Though  conaolidated  in 
the  diatrict  court  with  the  other  cue,  it  la 
here  upon  a  aeparate  record  and  aubmitted 
upon  a  ai^parate  argument.  It,  however, 
tiivolvea  Bunw  of  the  same  fundamental 
queationa. 

Salgiie.  in  hia  application  for  Inauranee, 
declared  and  warranted  that  he  waa  in 
goui]  liealtli  and  that  all  the  statement*  and 
aiiBWiTH  to  tlie  qiitpstiona  put  to  him  were 
enm|itc*c  and  true,  and  that  the  declara- 
tion ■'luiilJ  conatitute  a  part  of  the  con- 
truut  o[  insurance  applied  tor.  He  further 
agri'nl  tliat  the  policy  ahould  not  take  effect 
[562]  until  the  aame  elioulj  be  isaued  and 
delivert-d  by  tlie  company  white  hia  health 
waa  in  the  aame  condition  aa  deacribed  in 
thv  a|i|>tication 

Ccilain  provialona  w-tre  made  part  of  the 
policy,  among  othera,  that  "no  agent  baa 
puwer  in  behalf  of  the  company  to  malfi' 
o*  modify  this  or  any  cuntract  of  inauranee. 
exli-iidlng  the  time  for  paying  a  premium, 
t"!  waive  any  forfeiture,  or  to  hind  the  com- 
pany by  making  any  promiae,  or  making 
or    receiving  any    preaentation   or   informa- 

On  the  medical  examination  be  declared 
aa  follows:  "I  hereby  warrant  that  the  an- 
•wera  to  these  queationa  are  true  and  cor- 
rect, and  that  they  ahall  form  a  part  of 
tlie  contract  of  inauranee  applied  for."  Tlie 
queatlons  In  the  applicai^ion  and  the  an- 
swera  thereto  were  aa  tollowa: 

"Haa  any  company  or  aasociatlon  ever 
declined  to  grant  inauranee  on  your  life, 
or  iuue  a  policy  of  a  different  kind,  or  for 
a  aum  leaa  than  that  applied  fori ' 

Aoawar:   "No." 

"U  'yea,'  give  name  of  eompany  or  oom- 
pantei  and  when." 

(No  anawra  wu  gt*Mi  t«  thia  qtMrtlon.) 
•1* 


"li  application  for  inaoraaca  on  year 
lite  pending  at  thia  time  in  any  other  «au- 
pany;  if  ao,  give  the  name  of  tha  omb- 
pany." 

Answer:  "Yea;  Provident  Savingi  Life." 

"When  were  you  iaat  attended  by  » 
physician  T" 

Anawer:  "Eatly  aprinj  of  IDOS." 

"For  what  complaint!" 

Anawer:  "Bilioua  fever,  two  days." 

"Have  you  ever  had  eny  aerioue  illoeaaf 

Anawer:   "'No." 

"Are  you  in  good  health  T' 

Answer:  "Yes," 

There  waa  testimony  in  Um  ease  tend- 
ing to  show  that  these  answers  were  untrue; 
that  he  liad  chronic  acid  [563]  gastritis  and 
heart  diseaae,  and  that  other  application* 
fo,  inauranee  were  pending,  and  others  not 
granted.  And  it  is  urged  that,  the  anawera 
to  the  queationa  above  Ftated  being  Ln  th» 
negative,  he  omitted  to  answer  other  ques- 
tions which  were  material  to  be  aniiwered 
in  order  to  make  his  statement  complet* 
and  truthful-,  that  therefore  hia  omiaaion 
to  anawer  amounted  to  a  fraudulent  con- 
eealment. 

Error  is  aasigned  on  the  ruling  of  the' 
court  refusing  to  direct  a  verdict  for  the 
icsu ranee  eompany  and  refusing  certain 
special  instructions. 

The  policy  is  conceded  to  be  a  Georgia 
contract,  and  it  is  contended  that  the  war- 
ranties contained,  in  tn^  application  were 
ail  material  to  the  risk,  and  that  they  were 
ai  broken  ( I )  because  the  evidence  showed 
that  the  answers  to  the  questions  werv  false, 
thereby  BToiding  the  policy;  (2)  the  policy^ 
was  not  delivered  to  Salgue  while  h'  waa 
in  good  healtli,  tliat  being  a  condition 
precedent  to  its  taking  elTceti  and  |3)  thv 
policy  was  void  by  reason  of  inoomplet* 
and  untruthful  answers.  This,  it  is  urged, 
14  the  efTect  of  tlie  Georgir  law,  wliicn,  while 
it  modifies  the  imperative  charscter  of 
statements  by  an  applicant  ftr  iusuranes 
Bf  warranties,  yet  provides  that  any  vari*- 
tlon  from  the  facts  stated  "hy  which  the 
miture  or  extent  or  character  of  tlie  risk  ia 
changed  will  void  the  policy "  Code  of 
Georgia,  |  2479. 

The  insurance  company,  therefore,  to 
sustain  its  contention  that  a  verdict  should 
have  been  directed  for  it,  must  establiah 
tiiat  the  reprrsentationa  were  material  U> 
tha  risk,  and  that  they  were  untrue. 
Whether  they  were  untrue  ia  a  question 
o!  fact;  and  as  the  proposition  of  law  which 
tha  insurance  company  relies  upon  is  exhib- 
ited by  the  special  request,  we  shall  pass  t» 
tlie  consideration  of  the  latter.  It  prcaenta 
the  question  of  the  materiality  of  Salgue** 
statements  to  the  rialc  aa  one  of  law.  Thw 
eourt  submitted  it  to  the  Jury  aa  a  quaa- 
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tkm  of  fact,  and  [564]  made  u  alemenU  of 
deciaion  iialgue'i  motir^  hii  good  or  bad 
faith,  hU  mutalcc  or  fraud  id  making  tbe 
Krprcarntatiuna.  Thit,  w«  thiolc,  is  tbe 
■CDM  eoQvryed  -  bjr  tbe  cbarge  of  tbe  court, 
aa  we  taid  in  JUAa*  L.  Joi.  Co.  v.  Moore, 
just  decided  [231  U.  B.  643.  ante,  SSO,  34 
Bup.  Ct.  Uep.  IBS],  notwitliBtaniling  there 
•re  here  and  tbere  qualifjiag  wordi  and  a 
dietinetion  made  between  miirepreaentation 
of  fact!  and  tbe  conecalaent  of  tbem.  A 
few  escrrpU  from  the  cbarge  wilt  illua- 
trate  this.  After  dedmng  a  warrant;  tbe 
court  said:  "Un  the  other  hand,  repreaenta- 
tjuna  ar«  atatemvota  made  to  give  inforina- 
tion  to  tbe  inBurer,  and  ottierwiie  induce 
it  to  enter  into  tbe  inaurance  contract,  and 
tiDleai  dutiwclly  malenat,  end  mode  teith 
fntuduIcMt  purpoie  litalict  uura)  do  not 
a\oid  the  policy.  .  .  .  Subatantial  in- 
tegrity of  conduct  on  the  part  of  both  in- 
aurer  and  inaureii  ia  tile  prime  object  the 
taw  aecka  to  obtain.  .  .  .  The  law  of 
Georgia,  while  requiring  that  every  a[ipli- 
catioD  tor  inaurance  miiat  be  made  in  the 
Dtmoet  good  faith,  and  that  represeutatioua 
are  conaidered  aa  covenanted  to  be  true, 
oUierwiae  the  policy  viii  be  voided,  bIeo 
provide!  tliat  a  failure  to  state  a  material 
fact,  if  not  done  fraudulently,  dors  not  voilI 
tbe  policy.  On  the  other  hand,  the  wilful 
aad  fraudulent  concealment  of  auch  a  fact 
which  would  enliance  the  risk  of  the  com- 
pany will  have  the  effent  to  void  it.  What 
i'  here  atated  to  be  true  of  wilful  conceal 
sent  ia  alao  true  of  w.iful  miarepreienta- 
ti>a  by  the  applicact  to  hia  agent  as  to  any 
niterlal  inquiry  made.  It  lollowa  that  un- 
der the  law  of  Oeorgia,  a  miareprcBentatioa 
in  (tatement  or  a  coneenlment  of  fact  must 
first  be  material,  or  muat  be  wilfully  or 
fraudulently   made   in   order   to   anuul   the 


.  fact,  the  policy  etandi  good  and  the  inmir- 
I  anea  company  muat  pay  what  it  promiaed 
to  pay  by  it*  policy,  when  it  accepted  the 
premium  of  tbe  applicant." 

Tbia  being  tbe  charge  of  tbe  court,  where- 
in did  it  militate  again Ht  tbe  special  r«- 
queat,  which  ia  aa  toliowl: 

"lite  defendant.  The  fiudential  Inaurance 
Ckimpany  of  America,  requeata  tbe  court  to 
charge  aa  follows: 

"Question  4-B  of  the  application  of  said 
John  A.  Balgue  to  tbe  aaid  tlie  Prudential 
Insurance  Lompauy  of  America  ia  aa  fol- 
lowi:  *Has  any  companj;  or  asaoclatiou  ever 
deeliaed  to  grant  inaurance  on  your  life, 
o:-  iasued  a  policy  of  a  ililfirrent  liind,  or  for 
a  sum  leaa  than  that  applied  fort  {Anawar 
"Vea"  or  "tto.")'     the  uuaMer  to  thia  qu«s- 


After  further  explanation,  the  c 
"Theee  are  tbe  geaeral  prini' 
make  them  diatinctly  applicabh 
di'ty,  you  are  instructed  that  von  must  de- 
trrmine  from  all  the  facta,  flrat.  did  Satgue 
mice  a  luiarepreaentation  or  concealm<-nt  ol 
(  lact  of  [S6S]  which  he  liad  iinowledge) 
If  he  did  not,  tlie  defense  on  thia  point  must 
fail.  Second,  it  he  did.  waa  audi  misrepte 
WDtatlon  or  concealment  ao  Niatfrini  that 
it  aoald  have  inlluenced  one  or  butli  of  tbe 
drfendanta  not  to  issue  tlie  policy  of  insur' 
tace  Dpon  the  Tespt-ctive  application*  T 
And,  third,  tn  eonneetinn  with  this  your 
inquiry  will  be,  if  such  material  mlerepre- 
(retation  or  concealment  at  would  have 
ctnspd  the  detendanta  or  either  ot  them  to 
■itbhold  inaurance  waa  made,  waa  it  by 
Stlgue  wilfully  or  fraudulently  donel  In 
thr  itieence  ot  wilful  or  fraudulent  miarep- 
letentsttoB  or  coDcetiiacnt  of  a  material 
>B  L.  ed. 


tlon  ii 


■No.' 


he  defendant  inaUta  that  this  answer 
ia  false,  and  says  tliat  th>>  said  Ciatgue,  in 
tlte  mootli  of  June,  lUUo,  prior  to  tiie  time 
of  making  tliia  applicai-on,  applied  tu  tha 
Penn  Mutual  Lite  InBurnnce  I  ompaiiy  for 
a  policy,  and  was  declined.  If  yoi  lielievt: 
from  the  evidence  that  the  Kaid  Salgue  made 
application  to  Anderson  Llatii,  tiie  Bgeut 
for  the  Penn  Uutual  Life  Insurance  I  om- 
paiiy, for  insurance,  and  that  tiiia  applica- 
tion WHB  signed  by  the  auiil  Salgue,  and 
tliut  tills  appli..'Htion  was  liaiide.1  by  tUO 
■aid  Anderson  (.'lark,  a^i  agent  lur  the  I'enn 
Mutual  Insurance  (.ompaiiy,  tu  Ur.  Lilfie, 
exai^iner  for  the  said  [536]  Penn  Mutual 
toiupany,  tor  exaiuinatiun,  and  that  L>r. 
Little,  as  aaid  examiner,  examined  the  aaiJ 
Sn.gue,  and  stated  tu  the  said  Kalguc 
timt  be  bad  heart  trouble,  and  that  for 
tbii  reason  he  could  not  paitB  him,  then 
I  charge  you  that  this  would  aniount 
ti>  a  declination  by  tbe  P?nn  Mutual  Life 
Insurance  I  ompaiiy  of  tbe  applicHtion 
fur  insurance  made  to  it  by  the  said 
ISulgue,  and  if  you  believe  from  tne  evi< 
deuce  ttiut  such  spplitatioa  was  ma^le  and 
that  such  declination  was  made,  then  I 
cliarge  yuu  that  the  answer  of  tialgue  to 
this  question  waa  false,  and  that  it  waa 
warranted  to  be  true,  and  that  it  was  as  to 
«  inateriaJ  matter  wnich  would  tend  to 
change  the  nature,  extent,  and  clia'aeter  of 
the  risk  asaumed,  and  that  in  tbia  event 
plaintiU  could  not  recover." 

It  is  contended  that  the  itistruetion  wat 
"legal  and  pertinent"  to  the  issue,  and  waa 
nut  incorporated  in  tlie  charge  of  tbe  court. 
Ihe  court,  we  have  aecn,  did  uot  incorpo- 
rate the  instruction  in  its  charge,  and  that 
the  instruction  was  lega  and  pertinent  to 
tbe  issue  between  the  pa  ties  is  shown  by 
the  opinion  in  the  ,^tna  Case. 

Tbe  instruction  based  on  the  facts  lUted 
was  peremptory  of  the  right  of  tbe  intur- 
anea  company  to  recover.    But  respoudent 
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contanda  thi^t  the  requirement  wma  either 
void,  or  that  th«  igent  of  the  company 
wrote  down  and  reported  the  aiuwer,  know- 
Jug  the  facta,  and  therefore  the  companj 
la  estopped  to  dispute  the  correctneas  of 
the  aaaner  or  ita  eompleteneaa.  There  waa 
tcatimony  fn  the  caae  upon  which  the  oon- 
tentlon  could  be  baaed.  Bnt  the  caae  waa 
not  anbmitted  to  the  jut;  In  that  view.  This 
phaae  of  the  caae,  aa  ita  other  phaaea,  was 
made  to  turn  upon  the  good  faith  of  Salgue, 
not  upon  the  materialitj  of  the  fact  or  the 
action  of  the  agent  of  the  insurance  com- 
pany. The  court  atated  to  tiie  jury  that 
the  contention  of  the  inaurance  company 
waa  that  the  tranaaction  with  the  Fenn 
Mutual'  abowed  a  rejection  of  Salgue'a  ap- 
plication [06T]  by  that  company,  "to  be  de- 
termined by  the  court  aa  a  matter  of  law." 
With  the  contention  the  court  aaid  it  waa 
unable  to  agree,  "and  leavea  the  queation 
to  tbe  jury,  it  being  a  mixed  queation  of 
law  and  fact." 

The  testimony  iu  re^[ard  to  the  applica- 
tion to  the  Penn  Mutual  ia  the  aame  aa 
in  the  ^tna  Caae.  We  need  not  repeat  it. 
It  may  be  that  it  oanuot  be  literally  aaid 
that  any  company  or  aaeociation  had  re- 
jected an  applioatlon  by  Balgue.  If  that 
had  been  the  queation,  and  regarding  aeuse, 
rather  than  form,  it  could  be  contended 
that  tbe  answer  waa  untruthful.  But  the 
question  aalced  Salgue  waa  broader.  He 
waa  aslied  "if  any  company  or  association 
erer  declined  to  grant  insurance"  on  hia 
life,  and  the  further  question  waa  put:  "If 
BO,  give  the  name  of  the  company  or  com- 
paniea,"  to  which  be  gave  no  answer.  He 
was  alio  asked,  "Is  application  for  life 
inaurance  on  your  life  pending  at  this  time 
in  any  other  company;  if  bo,  give  the  name 
of  th«  company!"  To  the  latter  question 
hr  answered,  "Yea;  Provident  Ravings 
Life."  At  that  time  h«  had  an  applica- 
tion pending  with  the  Sun  Lite  Insurance 
Company  of  Canada.  Tbe  answers  were, 
therefore,  not  irue,  and  we  think  that  they 
were  material  to  the  risk  within  tbe  mean- 
ing of  tHe  Georgia  Code.    XtaM.  li.  Ina.  Co. 

It  ia  contended  here,  aa  in  the  .Stna 
Caae,  that  the  company  la  eatopped  by  tbe 
knowledge  of  tbe  agen^  and  the  same  caaea 
are  cited  aa  were  cited  there.  We  answer 
here,  aa  we  answered  there,  that  the  term* 
of  the  policy  eonatituted  the  contract  of 
tbe  parties  and  precluded  a  variation  of 
them,  by  the  agent.  We  may,  however,  ob- 
aerve  that  Salgue  did  not  Inform  the  medi- 
cal examiner  in  this  case,  aa  be  did  in  the 
£tna  Case,  that  he  w,Ba  told  he  had  heart 
diaeaae.  In  other  words,  he  made  no  com- 
munication to  the  examiner  which  modified 
in  any  way  tba  poaitive  chuael«r  of  hia 


anawera  to  the  queationa  put  to  him.  Tha 
testimony  ia  conflicting  as  to  tbe  infomui- 
tlon  [668]  he  gave  to  the  agent  o(  the  com- 
pany, who,  the  eridence  ahowa,  prepared  tha 
application. 

We  t^ink,  therefore,  that  the  court  err«d 
in  refusing  tbe  special  request. 

It  is  also  contended,  aa  It  waa  In  tfa« 
Mtna.  Case,  that  the  District  Court  erred 
in  consolidating  the  causes,  and  It  mnat  bo 
admitted  that  petitioner  here  baa  mora 
ground  of  complaint  of  tbe  ruling  than 
the  d^na  Company.  We  are,  however,  not 
roquired  to  paaa  upon  the  contention, 
though,  aa  we  aaid  In  the  other  case,  iher* 
are  grounda  for  It. 

Judgment  reversed  and  oauae  remanded 
to  the  District  Court  tor  a  new  trial. 

Mr.  Juatiee  Pltner  dissents. 


(See  S.  C.  Reporter^  ed.  tm-ffrO.) 

Error  to  aute  court  —  Federal  qnev- 

tlon  —  due  process  of  law. 

Something  more  than  a  mere  poaubla  mia- 
construction  of  a  municipal  ordinance  bf 
the  highest  court  of  a  state  is  necessary  M 
present  a  question  of  due  procesa  of  law 
whioh  will  sustain  a  writ  of  error  from  tha 
Federal  Supreme  Court. 
IFor    other    cases,    sea    Appeal    snd    Error, 

1124-1132,    18S8-1S13,    la    Dlffest    Buo.    Ct, 

1908.] 


[No.    107.] 


NoTi. — On  the  general  subject  of  writs 
of  error  from  the  United  Statea  Supreme 
Court  to  atate  courts — see  notes  to  Hartia 
V.  Hunter,  4  L.  ed.  U.  S.  97;  Eamblln  v. 
Western  Land  Co.  37  L.  ed.  U.  8.  E67;  Ba 
Buchanan,  30  L.  ed.  U.  S.  884;  and  Kiplej 
*.  Illinois.  42  L.  ed.  C  S.  896. 

On  what  adjudications  of  state  eourta  caa 
be  brought  up  for  review  in  the  Suprciaa 
Court  of  the  United  States  by  writ  of^ error 
to  those  eourta— see  note  to  Apex  Tranan. 
Co.  V.  Oarhade,  S2  L.R.A.  613. 

On  bow  and  when  qnestions  most  ba 
raised  and  decided  in  a  sUte  court  in  order 
to  make  a  ease  for  a  writ  of  error  from  tha 
Supreme  Court  ol  the  United  Statea — aaa 
note  to  Mutual  L.  Ins.  Co.  v.  McOrew,  «S 
L.It.A.   33. 

On  writs  of  error  to  state  eourta  in  caaaa 
involving  queationa  of  due  proceaa  of  law- 
ace  note  to  Burt  v.  Smith,  61  L.  cd.  U.  8. 
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Ull.  BKATThS,  B.  t  S.  R.  CO.  T.  WASHINGTON  MX  uel.  UNHOFF 

IK  EBROR  to  tbfl  Supreme  Court  of  the  |     A  partj  who  aeeks  uid  !■  given  the  oppor- 

Stala  o(  W«jhiiigtoo  to  reriew  a  judg-  tuoitj  to  litigate  the  rigbta  claimed  bj  it 

oat  which  afflrmed  a  judgment  of  the  Su-  eaimot  have  the  jadgment  reveraed  in  tha 

pnior  Court  of  King  Countj,  in  that  atate.  Supreme  Court  of  the  United  States  on  the 

fluting  «    nundamiu    requiring    a    etreet  ground  that  due  proceaa  of  law  waa  denied 

nilwij  eompanj  to  iuue  and  accept  traoa-  becauae  the   litigation   did  not  reoult  auc* 

fm  tp  and    from    another    itrect    raiMay  ceaefuilj. 

uupuj  om  the  baaie  of  an  equal  division  Remington  Paper  Co.  t.  Watson,  173  U> 

of  tiM  farea.     Diamiased   for  want  of  ju-  S.  443,  43  L.  ed.  762,  19  Sup.  Ct.  Rep.  4&S. 

risdietioB.  The  judgment  or  decree  of  a  atate  court 

Sn  same  eaae  below,  A2  Wash.  fi44,  114  cannot    be    re-examined    in    the    Supreme 

Pk.431.  Court  of  the  United  States  aimplj  hecauae 

The  tacts  are  stated  In  the  opinion.  a    Federal    question    was    presented    to   the 

«,.  Ju».  A.  Kerr  .ubnitUd  ti.  c.uk  ""•  ■»"■*'"  ''■••™i"«»"-    Th.l  court 

ti»  .i.i-i-iir  i_  _»,  must  also  decide  it. 

'"  ''•"*'"  ^  •"*^'  -Crowell  V.  Bandell.  10  Pet.  368,  9  L.  ed. 
Mr..  How»rd   A.    Hanson    argued   the   468;  Israel  v.  Arthur,  158  U.  S.  366,  38  L. 

CUM,    and,    with   Messrs.   William    B.    Al-  ed.  474,  14  Sup.  Ct.  Rep.  S83. 

Umd,    James    E.    Bradford,    and    Ralph    S.  If  the  decision  of  a  Federal  question  it 

fierce,  filed  a  brief  for  defendant  in  error:  rendered  unnecessary  by  the  view  which  the 

The  appellate  jurisdiction  of  this  court  state  court  properly  takes  of  the  rest  of  the 

cannot  be  invoiced  merely  because  the  state  case  within  the  scope  of  the  pleadings,  the 

eonrt  has  erroneously  construed  a  contract;  judRment  is  not  open  to  review  In  the  Bu- 

tbe  impairment  of  a  contract  cannot  be  preme  Court  of  the  United  SUtes. 

Mid    to    result    by    judicial    construction  Chapman     v.     Qoodnow      (Chapman     ▼. 

liereof,  but  only  by  some  aubsequent  legis-  Crane)    123  U.  8.  B40,  31  L.  ed.  235,  8  Snp. 

lation    which    impairs   such   contract.  Ct.  Rep.  21;   Wella  v.  Goodnow,  160  U.  8. 

Knox  V.   Exchange   Bank,  12   Wall.   382,  „,  37  L.  ed.  1007,  14  Bup.  Ct.  ftep.  22. 

fS.^n'^i  *  «f.  ^^'f  !^'''L^-7-/"*r'  Where  the  sUte  court  di.pose.  of  the  cm 

Ml   US.  390,  30  L.  ed.  1080.  7  Sup.  Ct.  „«,F^„al  grounds  aufflei.nt  to  sup. 

Rep.   »16;    Yacoo   A   M.    Valley    R.    Co.    v.  '^_,    .,     .    ,           .     -.    ■       i.  ,         .i   .  .^ 

Adima,  180  U.  S.  44,  46  L.  ed.  417,  21  Sup.  P"^   ""  J.''^^*"V     '"  .  7  ^'.                . 

Ct.  Rep.  268,  Central  Land  Co.  v.  Laidiey,  ^"P""''  ^l"'}  °*  ^^*  ^""^f^  ^**^'  **"»** 

159  U.  S.    103,  40  L.   ed.   Bl,   16   Sup.   Ct  '^'^'="   ""=''   Judgment  on  the  theory   that 

Rep.  80;  Hisaiasippt  A  M.  H.  Co.  v.  Rocic,  *   deewion    ol    the   Federal    question    waa 

4  Wall.  177,  18  L.  ed.  381;  Mississippi  &  M.  necessarily  involved. 

B.  Co.  V.  Motlure,  10  Wail.  611,  IB  L.  ed.  MoManus  v.  O'Sullivan,  91  U.  S.  678,  28 

0071  Delmas  v.  Merchants'  Mut.  Ins.  Co.  14  L.  ed.  390;   Note  to  Mutual  L.  Ins.  Co.  t. 

Wall.    681,    20    L.    ed.    757 ;    Northwestern  McGrew,  83  L.R.A.  42. 

University  t.  lUiooia,  99  U.  S.  300,  S6  L,  It  ia  necessary  that  the  decision  of  the 

ed.  387;  Chicago  L.  Ins.  Co.  t.  Neediea.  113  state  court  upon  a  Federal  question  be  con- 

U.  S.  074,  28  L.  ed.  1084,  6  Sup.  Ct.  Rep.  trolling  in  the  disposition  of  the  case. 

S81.  Citizens'   Bank   v.   Board   of  liquidation 

The  state  supreme  court  decided  no  Fed-  (Louisiana  ex  rel.  Citizens'  Bank  v.  Board 

•ral  question,  nor  was  any  Federal  question  of  Liquidation)  98  U.  B.  140,  26  h.  ed.  114. 

Bceeaaaiy  to  its  decision;  but  it  diaposed  of  The  only  questiona  which  will  be  consid* 

tbe    case   entirely   on    non-Federal    ground^  ered   are  those   which   are   involved   in  th« 

•nfficient    to    support    its    judgment.      The  record,   and    which    received   tbe   considera- 

franchise  oontracta  in  question  were  before  tion  of  the  state  court. 

tbe  court  for  construction,  and  all  the  court  First   Nat.   Bank  v.   Kentucky,  9   Wall. 

did  in  its  decision  was  to  ascertain  the  real  353,  ig  L.  ed.  701;   Hamilton  Mfg.  Co.  v. 

intent  and  meaning  of  these  contracts  nn-  Massachusetts,  0  Wall.  632,  18  L.  ed.  904; 

dcr  well-known  rules  of  construction.  Marsh  t.  Nichols,  8.  A  Co.  140  U.  B.  344,  3S 

State  ex  rcL  LinhofT  t.  Seattle,  R.  A  8.  L.  ed.  413,  11  Sup.  Ct.  Rep.  7BB. 

B.  Co.  «2  Wash.  644,  114  Fac.  431.  Even   though    the    sUte  court  reached  a 

There  ia  no  color  for  a  contention  that  a  wrong    conclusion   or    placed    an    erroneoua 

nuw  is  deprived  of  property  without  due  construction  upon  sneh  contracte,  yet  the 

process  of  law  by  enforcing  against  him  a  plaintiff  in  error  having  had   ite  day   in 

decree   for    alimony    rendered   in    another  court,  it  cannot  be  said  that  auch  decision 

state  in  a  proceeding  in  which  he  appeared  would  deprive  it  of  its  property  without  due 

and  was  beard.  process  of  law. 

Lynde  t.  Lynde,  181  U.  6.  183,  46  L.  ed.  Central  Und  Co.  v.  Laidiey,  169  U.  S. 

SIO,  21  Sup.  Ct.  Rep.  6S6.  112,  40   L.  ed.  flfi,  M  &^  Ct.  Rep.  80; 

»•  I*.  «d-  ,   ih,Goo<^lc    *** 
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Fischer  t.  St.  Louis,  1»4  U.  8.  S60,  M  L.  ed.  i 
loss,  ?4  Sup.  Ct.  Rep.  QTS;  BerK«i>i«i>D  ▼■ ' 
BMlcer.  157  U.  B.  SSS,  3B  L.  ed.  845,  15 
Sup.  CL  Rep.  727;  Morlej  t.  Lake  Shore 
t  M.  S.  R.  Co.  146  V.  S.  ie2,  38  L.  ed. 
B26,  13  Sup.  Ct.  Rep.  S4;  Bead  v.  AnuM- 
keag  Hfg.  Co.  113  U.  B.  S,  28  L.  ed.  889,  S 
Sup.  Ct.  Rep.  441 ;  Walker  t.  Sauvinet,  92 
V.  6.  80,  23  L.  ed.  «TS. 

If  a  Federal  queBtion  be  involved,  it  iras 
not  aeaBonably  and  auiHcientLy  raised  and 
pri'Sented    in   the   lower   courts. 

Famej  t.  Towle,  1  Black,  350,  17  L.  ed. 
B17;  Yaioo  k  M.  Valley  R.  Co.  v.  Adama, 
180  U.  S.  41,  46  L.  ed.  416,  21  Sup.  Ct.  Rep. 
Sfiei  Eustii  V.  Balles,  IGO  U.  8.  391,  37  L. 
«d.  1111,  14  Sup.  Ct.  Rep.  131;  F.  G.  Oi- 
ley  Stave  Co.  v.  Butler  County,  16S  U.  S. 
648,  41  L.  ed.  114S,  17  Sup.  Ct.  Rep.  709. 

It  ia  well  settled  that  a  real,  and  not  a 
Betitioua,  Federal  question,  is  essential  to 
the  exercise  of  juriadictioD  by   this  court. 

Hamblin  v.  Western  Und  Co.  147  V.  S. 
631.  37  L.  ed.  207,  13  Sup.  Ct.  Rep.  3.'i3. 

As  the  due  process  clause  of  the  Conati- 
tutiou  was  not  designed  to  interfere  with 
the  power  of  the  states  to  r^ulate  the 
forms  and  modes  of  procedure,  so  neither 
was  it  designed  to  interfere  with  the  state 
courts  in  administering  the  process  pro- 
vided by  tbe  law  of  the  state.  A  state  can- 
not, therefore,  be  deemed  guilty  of  a  vio- 
lation of  this  clause  because  one  of  its 
conrta  makes  a  wrong  decision. 

6  Enc.  U.  8.  Sup.  Ct.  Rep.  eZl,  822. 

Mr.  Justice  Holmes  delivered  tfae  opin- 
ion of  the  court; 

This  writ  of  error  seeks  to  reverse  a 
judgment  in  mandam>is  requiring  the 
plaintiff  in  error,  a  street  railwsy,  to  issue 
and  accept  transfers  to  and  fi-im  tlie 
Seattle  Electric  Company,  another  street 
railway,  redeemable  by  payment  of  21  cents 
for  the  ordinary  6  cent  fares,  and  of  IJ 
cents  and  for  school  childrens'  tickets  cost- 
ing 2i  cents.  02  Wash.  644,  114  Pac.  431. 
The  Seattle  Electric  Company  was  made  a 
defendant,  but  did  not  appeal  from  the 
Judgment  of  the  court  of  flrst  instance,  af- 
firmed by  the  supreme  court.  The  plain- 
tiff In  error  contends  tott  its  property  is 
taken  without  due  process  of  law  by  the 
eonstruction  given  to  the  ordinance  under 
which  it  was  operating  its  line  when  the 
BUit  was  brought.  That  (Tdinance  requires 
a  division  "on  the  basis  of  settlement  that 
the  transfer  ii  to  be  redeemed  at  or  for 
•uch  a  proportionate  part  of  the  fare  paid 
M  the  run  or  local  route  of  the  car  on 
which  transfer  U  received  beara  to  the  aum 
ST4 


of  the  runs  of  th«  local  route  of  the  can 
from  which  the  transfer  ia  issued  and  on 
which  the  transfer  is  received."  The  su- 
preme court  construed  tbe  words  "or  local 
route"  as  meaning  "the  entire  distance  tba 
passenger  may  travel  upon  that  system  of 
railway  as  if  he  had  paid  the  ordinarj 
[STO]  fare,  whether  he  changes  cars  upon 
that  system  or  not."  02  Wash.  649.  Not- 
ing that  the  Electric  Company  bad  not 
appealed,  it  decided  for  an  equal  divi- 
sion of  tbe  fares.  At  every  point  of 
intersection  between  the  two  nnds,  the 
line  of  tbe  Electric  Company  ia  longer 
than  that  of  the  plaintiff  in  error.  In 
some  cases  a  single  car  is  routed  over 
the  entire  length,  in  others  the  routes  are 
divided,  hut  a  passenger  ia  entitled  to  a 
transfer  that  will  take  him  the  whole 
length  in  the  same  general  direetion. 
Whether  there  shall  be  a  contiiiuoua  single 
route  or  a  divided  one  ia  determined  by 
each  company  for  itself. 

The  possibility  ot  a  different  construction 
and  the  grounds  for  the  one  adopted  both 
are  obvious,  but  this  court  does  not  sit  to 
revise  the  construction  ot  documents  by 
state  courts,  even  if  alleged, 'aa  this  ordi- 
nance is  not  alleged,  to  be  contracts  pro- 
tected by  the  Constitution  of  the  United 
SUtes.  Fisher  v.  Kew  Orleans,  218  U.  S. 
438,  C4  L,  ed.  lOOQ,  31  Sup.  Ct  Rep.  S7. 
There  is  no  impairment  of  rights  by  later 
leglslstion,  and  it  takes  more  than  a  pos- 
siote  misconstruction  by  a  court  to  make  a 
case  under  the  1 4th  Amendment.  Cross 
Lake  Shooting  t  Fisliing  Club  *.  Louisiana, 
224  U.  S.  032,  038,  58  L.  ed.  924,  927,  32 
Sup.  Ct.  Bep.  677  i  Ross  v.  Oregon,  227  U. 
5.  160,  182,  67  L.  ed.  4ef>,  403,  33  Sup.  Ct. 
Rep.  220i  McGovem  v.  New  Vork,  229  U. 
0.  3Q3,  370,  371,  S7  L.  ed.  1228,  1231,  1232, 
40  L.R.A.(N.S.)   391,  33  Sup.  Ct.  Rep.  870. 

The  plaintiff  in  error  put  forward  sug- 
gestions of  want  of  jurisdiction  of  the  su- 
preme court,  etc.,  on  the  ground  that  since 
this  suit  was  begun  tbe  ordinance  referred 
to  has  been  superseded  by  another.  The 
supreme  court,  not  we,  is  the  judge  of  its 
own  jurisdiction,  but  the  later  srdinanea 
does  not  appear  in  tbe  record.  It  was  heM 
not  to  affect  the  case  when  brought  up  at 
ar.  earlier  stage.  62  Wash.  124.  113  Fac. 
800.  In  short,  while  the  railway  seema  to 
have  brought  the  case  here  under  a  strong 
conviction  as  to  what  we'e  its  rights,  and 
although  it  refers  to  the  Constitution  In  its 
answer,  it  discloses  no  grievance  for  whieh 
it  ia  entitled  to  any  remedy  In  thia  court. 

Writ  ot  error  dismissed. 
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FULUUN  CO.  T.  CBOOH. 
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[OTl]  PUUJSf  AK  COHFANT,  Appt, 


PULLMAN   COUPANT,  Appt., 

A,  G.  CBOOM,  H  Comptroller  ol  the  SUte 
ol  Florida,  Kud  W.  V.  Knott,  u  Treu- 
ur«r  of  the  StaU  of  Floridft.    (No.  1S8.} 

(6«e  8.  C.  Etporter'i  ad.  671-677.) 

Appeal  —  sbrntement  ^  death  ot  party. 

1.  The  death  ot  the  state  comptroller  and 
the  ■uceeMion  of  another  peraou  to  that 
office  abates  appeals  to  the  Federal  Su- 
preme Court,  taken  under  the  Judicial  Code, 
g  206,  from  orders  of  a  Federal  circuit 
court  dcDjiuE  applications  before  three 
jndj^  for  interlocutorv  injunctions  re- 
straining such  comptroller  from  levying 
and  collecting  certain  taxes  under  the  au- 
thority ot  certain  state  stabutea  whose 
validity  nnder  the  Federal  Constitution 
is  challenged,  there  beine  no  statutory  au- 
thority for  bringing  in  his  successor;  nor 
does  it  matter  that  the  state  treasurer  was 
aba  brought  in  with  a  view  to  the  recovery 
hade  from  him  of  taxes  alleged  to  have  been 
VTongfulIy  collected,  where  no  injunction 
*as  asked  against  him. 
Ifor  ether  caaes,  ses  Appeal  spd  Error, 
IT.  c:  AbatemeDt,  II.  e.  la  DIgen  Sup.  Ct. 
1W8.] 
Appeal  ^  Jadginent  ^  vacating    after 

i.  An   order   of   substitutio 


"l^"^ 


a  the  inquiry  open  on  the  ap- 


etbet  caaes,  see  Appeal  an 4  Error, 
b.  Hi  IX.  k;  Judsmeut,  XII.  b,  In  m- 
Sop.  Ct.  1906.] 


[Nos.    28   and   168.] 


trict  of  Florida  to  review  orilere  denying 
iiterlocutory  injunctions  to  reatrain  the  eu- 
brcement  ot  a  state  tax  law  aa  in  viola- 
lioo  of  the  Federal  Constitution.  Dismissed 
bnanse  of  death  ol  appellee. 


KoiK. — On   the   practice    and    procedure 
loveming    the    transfer    of    causes    to    the 
Vt4rTaI  Supreme  Court  on  writ  of  error  or 
Heyler,  80 


Supreme  Court 
sppeal — see  note  to  Wedding 
LEA.  B33. 


On  parties  to  appellate  proceeding!  ia  tlM 
Federal      Supreme      Court — see      note      to 
Amadeo  v.  Northern  Assur.  Co.  CD  L.  ad. 
0.  S.  723. 
■I  L.  ed. 


Statement  by  Mr.  Justice  Day: 

These  ara  appeals  from  order*  at  tha 
dreuit  court  of  the  United  State*  tor  th« 
northern  district  of  Florida. 

The  Pullman  Company,  appellant  herein, 
in  its  complaint  filed  in  the  court  below, 
in  the  first  case  (No.  28  [BT8]  of  thU 
term),  allied  that  It  was  an  Illinois  corpo- 
ration, engaged  in  furnishing  to  railroad 
companies  under  contract,  parlor,  dining, 
and  Bleeping  can  in  Florida  and  other  state*, 
and  had  complied  with  the  laws  ot  Florida 
requisite  to  engaging  in  that  business;  that 
the  defendant,  A.  C.  Croom,  was  the  duly 
qualified  comptroller  of  the  state  of  Florida, 
cliarged  with  the  collection  of  all  taxes  du* 
from  such  companies.  It  averred  that  chap- 
ter 6697  of  the  laws  of  Florida  for  the  year 
19(17  provide*  for  the  payment  ot  licenM- 
taxes  to  the  state,  and  that  it  had  paid 
such  taxes;  that  3  4S  of  chapter  6698  pro- 
vides tor  the  collection  of  an  ad  valorem  tax 
upon  the  cars  of  steeping  and  parlor  ear 
companies,  and  that  it  Lad  satisfied  such 
tax.  The  appellant  further  averred  that  by 
the  provisions  of  an  act  approved  June  1, 
1896,  which  by  sundry  amendments  had 
been  re-enacted  and  incorodrated  into  chap- 
ter 6590,  Ijcing  g  47,  sleeping  and  parlor 
car  companies  operating  their  ears  in  tin 
state  were  required  to  ani.ually  report,  un- 
der oath,  the  total  amoiut  of  the  gross  re- 
ceipts of  busiupss  done  between  point*  in 
the  state  to  the  comptroller  of  the  state, 
and  to  pay  into  the  state  treasury  81.90 
upon  each  9100  of  such  gross  receipts,  and 
in  event  of  failure  to  make  the  report  and 
pay  the  tax,  the  comptroller  was  authorized 
to  estimate  the  amount  of  such  gross  re- 
ceipt* from  the  information  he  might  ob- 
tain, and  to  add  a  penalty  of  10  per  cent 
of  the  tax,  and  to  collect  it,  with  costs 
and  penalUes,  the  same  as  other  delin- 
quent taxes. 

The  appellant  stated  that  since  the  pas- 
sage of  the'act  in  18BS,  and  up  to  1907,  no 
property  tax  had  been  levied  upon  it,  and 
that  it  had  therefore  taken  the  act  of  1885 
to  impose  a  tax  upon  Its  property,  and 
had  paid  the  amount  required  by  it;  but  it 
asserted  that  the  act  of  1B07,  S  49  of  chap- 
ter 6690,  contained  an  ad  valorem  tax,  and 
it  stated  that  it  had  not  made  a  report  of 
its  business  on  January  I,  1910,  or  January 
I,  ISll,  as  required  by  the  act,  and  had  not 
paid  the  tax  provided  tor,  and  that  the  de- 
fendant had  demanded  [fiT3]  by  wire  that 
the  reports  be  sent  in  at  once.  It  asaailed 
the  constitutionality  of  the  law,  and  pleaded 
allegations  to  support  Its  claim  to  jurisdic- 
tion, of  the  case  by  the  t-ourt  in  equity. 
It  prayed  that  the  defendant  be  restrained 
asd  enjoined  from  estimating  ths  gross  ro- 
Mlpt*  of  the  eompanj  asd  wldiDg  the  pen- 
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Mipremt  court,  will  accept  the  Gonatrui-tion 

?1kced  by  that  court  upon  Aril.  Rev.  Stat, 
BOl,  11  2764-2706,  giving  *  right  of  action 
for  death,  as  not  requiring  plaintifl  to  al- 
Uge  or  prove  the  exutence  at  benefleiarita 
or  the  amount  o(  dsma^ea  suffered  tij  than, 
— especisllj  a*  thU  ruling  of  the  territorial 
court  was  but  a  reaffirmsnee,  upon  the  ere 
■of  etatehood,  of  a  conBtmction  theretofore 
deliberately  eitablished  and  followed. 
[Far  olber  case*,  aee  Appeal  aod  Brror, 
9M,  &0S;  Conru,  VII.  d,  In  DUeit  Bup.  Ct. 

nm.i 
Appeal  —  prejadiclal  error  —  laconaU- 

lent  Instructions. 

2.  The  inadvertent  use  of  the  word  "bene- 


throughout  upon  the  cqrrect  theorv  that  the 
jaraagea  to  be  awarded  were  aucti  a*  were 
suffered  bj  the  decedent's  eitate,  ii  not 
prejudicial  error  where,  in  view  of  the 
course  of  the  trial  and  of  the  instructiona 
given  ju8t  prior  to  and  immediately  fol- 
lowing tiie  one  in  question,  it  cannot  be  aaid 
that  tlte  language  complained  of  might  have 
confused  or  mieled  the  jury. 
[For    other    casen,    see    Appeal    and    Error, 

0071-e]2R.  In  Digest  Sap.  Ct.  1008.) 
Error   to   territorial   anpreme   court   — 

S(X>pe  of  review  —  weight  ot  evidence 

—  damages. 

3.  An  objection  that  the  verdict  is  against 
the  weight  of  evidence,  or  that  the  dam- 
Bgea  allowed  are  excessive,  cannot  be  con- 
sidered in  the  Federal  Supreme  Court  on 
a  writ  of  error  sued  out  under  the  act  of 
April  7,  1874  (IS  Stat,  at  L.  27,  chap.  SO), 
S  2,  to  review  a  judgment  of  a  territorial 
supreme  court,  where  there  was  some  evi- 
dence to  go  to  the  jury. 

[For    otber    cases,    see    Appeal    and    Brntr. 

VIII.  ei  VIIl.  1,  2.  In  Dlsest  8np.  Ct.  1908.) 
Appeal  —  error  In  Instructions  —  fall< 

ure  to  point  out  objection. 

4.  Charging  the  jury  in  an  action  for 
death  that  it  might  "talce  into  considera- 
tton  the  income  and  earning  capacity  of 
the  deceased,  his  business  capacity,  experi- 
ence, and  habits,  his  health,  physical  con- 
dition,  energy,  and  perseveiance  during 
«hat  would  probably  have  been  his  life- 
time if  be  had  not  received  the  injuries 
from  which  death  ensued,"  la  not  open  to 
the  objection  in  an  appellate  court  that  it 
failed  to  specify  particularly  what  habits 
the  jury  was 'authorized  to  consider,  where 
there  was  no  request  for  an  instruction  re- 
ferring to  such  habits  with  greater  particu- 

[For    otber    cases,    see    Appeal    and    Error, 
IH)71-51ze,  In  Dlseat  Sap.  Ct.  IffOS.) 

Appeal  —  review  —  objection  not  raised 

5.  An  objection  to  the  charge  of  the  trial 
court  upon  the  aubject  of  dnniages  comes  too 
late  when  raised  in  the  Ii'ederal  Supreme 
Court  for  the  ftrst  time. 

[For    other    CBKen.    see    Appeal    and    Brror, 

4731-1TS9.   In    DlKeat   Snp.   Ct.   IBDS.] 
Appeal  —  roview  of  territorial  decision 

—  local  practice. 

0.  The  refusal  of  a  territorial  supreme 
court,  following  its  ntablisbed  practlct  ' 
S7» 


Bcrutinitc  the  reporter's  transcript  for  the 
liiirposu  of  discovering  the  objections  said 
to  have  actually  been  made  to  the  action 
of   the   trial   court    in    permitting   anawer* 


closed  by  tha  abatract  of  record  before  the 

court  were  too  general  to  be  availing,  will 

not  be  disturbed   by  the  Federal   Supreme 

Court. 

[For    otber    cases,    see    Appeal    and    Error. 

Vlit.  m,  1;  Courts.  VII.  d,  In  DUeat  Sup. 

Ct.  1S08.) 


[No.  81.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  ths 
District  Court  of  Yavapai  County,  in  tliat 
territory,  in  favor  of  plaintiff  in  an  action 
for  death.     Adirnied. 

See  same  case  below,  13  Aris.  80,  108  Pao, 
247;  on  rehearing,  13  Aris.  279,  112  Pae. 
844. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cbarles  Cowles  Tucker  argued  ths 
cause,  and  Messrs.  Louis  H.  Chalmers,,  Ed* 
ward  Kent,  A.  B.  Browne,  Alexander  Brit* 
ton,  and  Evans  Browne  Sled  a  brief  tor 
plaintiff  in  error: 

The  act  in  question  was  taken  from  the 
statutes  of  Wyoming. 

Southern  P.  Co.  v.  Wilson,  10  Ariz.  102, 
86.  Fac.  401. 

The  practice-  in  that  state  Is  to  allc^ 
and  prove  the  existence  of  persons  depend* 
ent  upon  the  deceased,  end  the  damage 
sustained  by  them  through  loss  of  support, 
etc. 

Mestas  v.  Diamond  Coal  A  Coke  Co.  12 
Wyo,  414,  76  Pac.  687;  Rurton  v.  Union  P. 
Coal  Co.  IS  Wyo.  362,  107  Pac.  391;  Thorpe 
V.  Union  P.  Coal  Co.  24  UUh,  475,  68  Pae. 
146;  Utah  Eav,  k  T.  Co.  v.  Diamond 
Coal  ft  Coke  L'o.  26  Utah,  299,  73  Pac.  524; 
Re  Lowbam,  30  UUh,  433,  86  Pac.  445; 
Kelley  v.  Union  P.  R.  Co.  141  Mo.  App.  400, 
126  S.  W.  81B;  Tiffany,  Death  by  Wrongful 
Act,  2d  ed.  g  24. 

The  damages  recoverable  under  a  similar 
Michigan  statute  are  such  as  the  next  ot 
kin  sustain  through  loss  of  support,  etc. 

Van  Brunt  v.  Cincinnati,  J.  ft  M.  R.  Co.  7S 
Mich.  630,  44  N.  W.  321;  Hurst  v.  Detroit 
City  R.  Co.  a4  Mich.  630,  48  N.  W.  44; 
Rouse  V.  Detroit  Electric  R.  Co.  128  Mich. 
146,  87  N.  W.  68. 

Likewise  the  supreme  court  of  Nebrnaka 
has  construed  the  statute  of  that  qtate, 
allowing  recovery  for  injuries  resulting  in 
death,  which  reeemblee  the  Arizona  act  very 
eloaeljr  in  its  language,  as  providing  for 
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the  ■M<MMiiiiit  of  duoagea  on  th«  twait  of  not  an  omlMivc  error,  but  an  arror  of  poai* 

'tha  loaa  anatained  bj  penona  dependent  up-  tive  mUdirection. 

•«■  deceaaed.  11  Enc.  PI.  k  Pr.  224,  227;  Ward  r.  Coeh- 

OrgKlI  T.  Chicago,  B.  &  Q.  R.  Co.  M  Neb.  ran,  160  U.  8.  697,  BOO,  610,  37  L.  ed.  HAS, 

4,  64  N.  W.  460;  Chicago,  B.  ft  Q.  R.  Co.  1196,  11S0,  14  Sup.  Ct.  Rep.  230;   Uouitton 

T.  Bond,  68  Neb.  3SB,  TS  S.  W.  710.  ft  T.  C.  R.  Co.  t.  Jobnaon,  27  Tel.  Civ.  App. 

Tlia  anthoritiea  cited  by  the  aupreiDe  court  420,  66  S.  W.  72;  International  ft  Q..K.  K. 

«f  Arizona  in  thff  WilioD  Case  hardl;  jiuti-  Co,  r.  HeVey,  M  Tez.  2B,   B7   8.   W.  328; 

fj  the  eouelUBion  there  reached  with  reapeet  Evan*  t.  George,  80  III.  S4;  Vicksburg  ft  M. 

lo  the  proper  interpretation  of  the  Arizona  R.  Co.  v.  Putnam,  118  U.  8.  645,  30  L.  ed. 

'  Act.  257,  I  Sup.  Ct.  Rep.  1,  10  Am.  Htg.  Caa. 

Roach  T.  Imperial  Min.  Co.  T  Fed.  008;  574. 

HcdriekT.IInaeoR.ft  NaT.  Co.  4  WaBh.400,  Tbe  supreme  court  of  Ariiona  ia  In  tba 

30  Pae.  714;  Madden  t.  Cheepeake  ft  U.  R.  habit   of   referring   to   the   reporter's   tran- 

Co.  28  W.  Ya.  GIO,  67  Am.  Rep.  665;  Baiti-  script  for  enligbtenment  on  anj  point  that 

more  ft  O.  R.  Co.  ▼.   Wightman,  29  Qratt.  ia  not  made  clear  by  the  abstract. 

-142,  26  Am.  Rep.  384;  Jamea  t.  Richmond  Leatherwood  t.  Richardion,  11  Ariz.  280, 

A  D.  R.  Co.  S2  Ala.  231.0  So.  336;  aolmsB  S4    Pac.    1110;    Copper   Belie   Min.   Co.   v. 

▼.  Oregon  ftc.  R.  Vo.  6  Sawy.  276,  6  Fed.  CoBtello,  11  Ariz.  360,  06  Pac.  B4. 

£23;    Perham  v.  Portland   Qeneral   Electric  u      ,   u    ,       ,                   in.                     • 

Co.  33  Or.  451,  40  L.RA.  709,  72  Am.  St.  ^-^/'m' "j-^'^L""    T         fi,!?      '^i' 

Sep.  730,  63  pkc.  14;  Andre*;  v.  Chicago,  *'"\  f^-/"^"   M"""   """"^   «'«»   *   >»"** 

VI    1  e*    D    D    c.   »  i™-    fi7-7    «i  V    w  ""■  defendant  i 


U.  ft  St.  P.  R.  Co.  S6  Iowa,  677,  63  N.  W. 


irt  wilt  ordinarily  follow  the  do- 


.'        .        -  '       ,  .           J   .      -.     ■       ,  on  matters  of  local  statutory  construction, 

m  onl,  «■«  lUto  .»d  t.rT,U™  do.  ^^^,^1    ^.^  ^^    ,    ^^^_ 

tt.  1.W,  .,th„  by  „pr™  ™..tm™t  or  by  ^,„j 'jj    „,   E,„.lla,ll„o,  206   U.  8.  »7<, 

.p.  lo  a^  ol  tajoTO.  re.ulti.g  m  dmtl.  |.,j    ^     ,-,,,  ,  i,,„„,  2,4  ^,  g.  ^eu.  3«5, 

'  ?'\^             ^         .     .^       ,  ^u      ^  .           J  I*  ed.  688,  693,  32  Sup.  Ut.  Kep.  3!(2. 

10  lb.  grut  ■najonly  ot  lb,  ,Ule.  ud  j^,  „„.,„,„„  d.lib.r.Wy  reul.d  in  tb. 
t.n,to,.™ih,d.mwj»rTO..r.bl=.,..oob  ^.,_^^             ,^j  ,„b»q»entl,  „.,l«rmrf 

"tut;.,.  D«,lb  by  Wrobglol  Act,  J  2..  "  j"'?"'"  l"™'" 

If  tbia  court  adopts  the  construction   ot 

tte  Arizona  «t   here  "»t«>ded   for.  then  ^^wkina.  20  LJl.A.(N.S.)   309.  98  C.  C.  A. 

It  ..  anbmitted    the  judgment  below  should  ^^3    ^^^'^^   ^^     ^.^^^^  ^   y^^,^,^  ^  „_ 

«e  rereraed      The  mere    act  that  the  evv  ^           ^  ^    .^^    ^^^    ^  g    j.    g^^  ^j^j. 

dence  may  have  dtecloaed  the  ""tence  of  ^             ^y             29  Gr.tt.  670,  26  Am.  Rep. 

benefleiarfea  entitled  to  take  under  the  atat-  300                                                   ■                     r 

ate  doe.  not  remedy  the  fatal  omission  of  ^^    j^.trurtion    which    ia   only   defectlTO 

the   complaint    to   allege    the    exL.tei.oe    of  ,^^  „ondirection,  and  not  for  misdirection. 

»iich  beneficiaries  and  the  quantum  of  dam-  ^^,i^^   properly  mentions  some  of  the  ele- 

«g«  anflered  by  them,  on  the  general  prm-  „,^ta   to   be   considered,   but   omit*   others 

<iple  that  a  compUint  that  fails  to  sUU  ^^j^h  might  properly  be  mentioned,  is  not 

«  cause  ol  acUon  will  not  support  a  judg-  ground  for  reversal. 

inent  (or  the  plaintiff.  Kansas  City  Southern  R.  Co.  ».  Henrie, 

Consolidated  Canal  Co.  t.  PeUra,  6  Ariz,  97  Ark.  443,  112  8,  W.  067;  Galveston  Oil 

80,  46  Fae.  74;   MePberson  ▼.  HatUch,  10  Co.  t.  Malin,  60  Tei.  64S;  Warren  ft  0.  Val- 

Ariz.  104,  86  Pac.  731;  Sandoral  T.  Ran-  ley  R.  Co.  t.  Waldrop,  OS  Ark.  127,  123  8. 

dolph.   11  Arlt.  371,  06  Pac.  110.  W.   702;    Sharon   t.    Winnebago   Fumitura 

The   giring   of    inconsistent   instructions  Mfg.  Co.  141   Wis.  186,  124  N.  W.  21)0. 

constitutea    rereraible    error    aa   a    matter  If  it  might  liave  been  improved  by  greater 

of  law.  particularity,  plaintiff  in  error  should  have 

11  Enc.  PI.  ft  Pr.  146-147;  District  of  requested  an  instruction  fully  covering  tba 
Columbia-  t.  McElligott,  117  U.  8.  621,  20  subject  in  accordance  with  its  view  of  the 
L,   ed.   046,  6   Sup.   Ct.  Bep.  884.  law.     Having  failed  to   do  so.   it  may   not 

The  failure  of  the  court  to  charge  that  now  complain, 

deceased's    habita    of    thrift    and    economy  A.  Backus  Jr.  ft  Sons  t.  Fort  Street  Union 

were  tbe  gaug«  of  pbiatlff'i  recovery  was  Depot  Co.   ISO   U.   8.   &ST,  42   L.   cd.  MS, 

as  lb  ed.    '  /-I         *'• 
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IB  Sup.  Ct.  Rep.  446;  Texu  &  P.  R.  Co.  r. 
Volk,  161  U.  S.  73,  38  L.  od.  78,  14  Sup.  Ct. 
Hep.  239;  Ibuc*  v.  UDited  SUtcB,  16B  U.  8. 
487,  40  L.  ed.  229,  16  Sup.  Ct.  Rep.  £1. 

This  court  will  not  now  interfere  with 
the  rulings  of  the  lower  court  in  ita  oft- 
rtpeatcd  holding  that  under  ita  rules  and 
the  laws  of  the  now  atate  it  will  not  go 
bark  and  inspect  the  reporter*!  tranfcript 
to  determine  what  objection!  bmvt  been 
made  and  the  rulings  thereon,  and  holding 
to  the  law  and  rules  in  conformity  thereto 
that  counsel  miut  be  confined  to  the  ab- 
atract  of  record  aa  made  by  them.  The 
inquiry  in  this  court  will  be  limited  to  the 
■natters  presented  and  considered  bj  the 
lower  court. 

MontaoH  R.  Co.  f.  Warren,  137  U.  S. 
34B,  34  L.  ed.  681,  II  Sup.  Ct.  Bep.  M; 
Robinson  t.  Belt,  187  V.  S.  41.  50,  187 
L.  ed.  66,  60,  23  Sup.  Ct.  Rep.  13;  Hege- 
nuui  V.  Springer,  1B9  U.  8.  G05,  47  L.  ed. 
021,  23  Sup.  Ct.  Rep.  BiO. 

Hr.  Jiutice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  sction  was  brought  by  the  adminis- 
trator of  the  estate  of  Georse  W.  Sanders 
against  the  Phtsnix  Railway  Company  to 
recover  damages  for  negligence  causing  the 
death  of  the  intestate.  Judgment  in  favor 
of  the  administrator  was  affirmed  by  the 
supreme  court  of  the  territory.  13  Ariz.  80, 
108  Pac.  247,  13  Arii.  278,  112  Pac.  B44. 

The  first  assignment  of  error  is  to  the 
effect  that  the  court  below  misconstrued  the 
statute  under  which  the  action  was  brought. 
Rev.  SUt.  (Ariz.)  19(/1,  11  2704-2706. 
The  ruling  was  upon  tlie  sufficiency  of  the 
complaint,  and  the  court  followed  Southern 
P.  Co.  V.  Wilson  (lOOH)  10  Ariz.  102,  85 
Pac.  401,  and  De  Amado  t.  Friedman, 
(1907)  II  Ariz.  5S,  80  Pac.  588,  which 
held  that  the  action  was  for  the  benefit  of 
the  estate,  and  tbat  it  was  not  necessary 
for  tbe  plaintiff  to  allege  or  prove  the  exist- 
ence of  beneficiaries,  or  the  amount  of  dam- 
ages suffered  by  them. 

In  the  first  case  cited,  the  history  of  the 
legislation  was  reviewed  and  the  conclu- 
sion was  rested  upon  tbe  terms  of  the  stat- 
ute of  1901,  as  compared  with  the  earlier 
■et.  This  court  has  frequently  stated  that 
it  is  disposed  to  accept  the  'construction 
wbich  the  territorial  court  has  placed  upon 
a  local  statute.  Sweeney  v.  Lomme,  22 
Wall.  208.  213,  22  I,,  ed.  127  728;  Fox 
V.  Haarstick,  150  U.  S.  074,  «7&,  39  L.  ed. 
B76,  678,  16  Sup,  Ct.  Rep.  457;  Northern 
P.  R.  Co.  *.  Hambly,  154  U.  8.  349.  361.  38 
L.  ed.  1009,  11)14,  14  Sup.  Ct.  Rep.  083: 
Copper  Queen  Consol.  &Iin.  Co.  r  Territorial 
Bd.  of  Equalization,  200  U.  S.  474,  479.  61 
L    ed.   1143,   1148,   27   Sup.  Ct.   Bep.  696; 

sso 


Lewis  V.  Eerrea,  208  U.  6.  809,  314.  52 
L.  ed.  500,  508,  2S  Sup.  Ct  Rep.  412;  Eng- 
lish T.  Arizona,  214  CBSO]  EJ.  8.  369.  361, 6S 
L.  ed.  1030,  1032,  29  Sup.  Ct.  Rep.  668; 
SanU  Fe  County  *.  New  Mexico,  S16  U.  8- 
296,  S06,  64  L.  ed.  202,  207,  30  Sup.  Ct.  Rep. 
Ill;  Albright  t.  Sandovtl,  210  U.  S.  381, 
330,  64  L.  ed.  502,  508,  30  Sup.  Ct.  Rep. 
318;  Clason  v.  Uatko,  228  U.  S.  040,  663.  fiS 
L.  ed.  588,  603,  32  Sup.  Ct,  Rep.  302.  Ths 
applicable  considerations  gain  In  totxM 
where,  as  in  this  ease,  the  construction  of 
tbe  statute,  deliberately  established  and  fol- 
lowed, has  been  reaffirmed  upon  the  eve  of 
statebood,  and  we  are  of  the  opinion  that 
the  ruling  of  tbe  supreme  court  of  tbe  ter- 
ritory of  Arizona  should  not  be  disturbed. 

The  next  contention  in  tbat  the  court  be- 
low should  have  reversL"!  ths  judgment  of 
the  trial  court  because  of  inconsistent  !■- 
struetions  to  tbe  jury.  After  charging  tt|» 
jury  tbst  if  they  found  for  tbe  plaintiff 
they  should  award  such  damages  as  shonld 
fairly  compensate  tbe  estate  of  the  de- 
ceased for  the  loss  sustained  by  reason  of 
bis  death,  not  exceeding  the  amount  fixed 
by  tbe  statute,  tbe  trial  court  gave  a  fui^ 
ther  instruction  that  it  was  "not  nee 
on  the  part  of  the  plaintiff  to  show  the  p 
ciie  money  value  of  tbe  life  of  the  deeeas 
or  tbe  exact  amount  of  damages  suffered 
by  the  beneficiaries,  in  order  to  sustain  » 
recovery  for  substantial  damages."  It  i» 
urged  that  the  latter  instruction  was  incon- 
sistent with  the  former,  and  impliedly  sub- 
mitted a  distinct  basis  of  recovery;  tbat  la, 
the  loss  to  beneficiaries.  It  appeared  In  eri- 
dence  that  the  decedent  left  a  wife  and 
two  adult  children,  and  that  bis  wife,  ftt 
least,  bad  enjoyed  Uie  ber.eflt  of  his  support. 
The  court  below,  while  conceding  that  the 
term  "beneficiaries,"  in  the  light  of  ita 
construction  of  tbe  statute,  was  "technical- 
ly inappropriate,"  was  of  the  opinion  tbat 
the  action  was  tried  throughout  upon  th« 
theory  that  the  damages  to  be  awarded  were 
such  as  were  suffered  by  the  estate,  and 
thst,  on  considering  the  course  ot  the  trial 
snd  the  instructions  given  to  the  jury  just 
prior  to,  and  immediately  following,  the  one 
in  question,  it  could  not  he  said  that  tha 
language  complained  (rf  might  hkve  con- 
fused or  misled  the  jury.'  We  concur  in  thU 
view  and  find  In  this  assignment  of  error- 
no  ground  for  reversal. 

[SSI]  It  is  said  further  that  the  court 
erred  in  holding  that  the  plaintiff  was  en- 
titled to  recover  substantial  damages  for  the 
benefit  of  the  estate  "without  evidence  show- 
or  tending  to  show  that  decesaed  iiad 
saved  or  would  have  saved  any  portion 
of  bis  enmings."  We  have  not  been  referred 
to  any  ruling  to  this  effect.  No  auch  in- 
atruction  was  given  to  the  jury,  and  tb« 
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rcecffd  doca  not  diicloM  uij  requeat  for  an 
instmettoD  which  wki  refnied  bj  Uie  trii^l 
eonrt.  The  Brgummt,  Id  HUbHtance,  ia  th&t 
the  verdM  wu  without  aufflcient  bMii  in 
ihm  avideuM.  It  cannot  be  aaid,  however, 
'that  tfaere  w«a  no  evidence  to  go  to  the  ju- 
Xj,  and,  ■•  w«  are  limited  to  those  questiani 
wj^ich  may  be  appropriately  raiaed  on  writ 
of  mor,  an  objection  that  the  rerdiet  is 
against  the  weight  ot  evidence,  or  that  the 
damafca  allowed  were  excessive,  cannot  be 
«aniidered  in  this  court.  Act  ol  April  7, 
1874,  chap.  80,  %  2,  18  BUt.  at  L.  27;  Wil- 
son T.  Everett,  139  U.  S.  610,  35  L.  cd.  286, 
11  Sap.  Ct.  Rep.  664;  Mtna.  L.  Ins.  Co.  v. 
Ward,  140  U.  B.  76,  il,  SS  L.  ed.  371,  378, 
11  Sup.  Ct.  Rep.  720;  New  York,  WE.  & 
•W.  R  Co.  V.  Winter,  143  U.  S.  60,  76,  30 
X^  cd.  71,  80,  It  Sup.  Ct.  Rep.  356,  8  Am. 
K^.  Caa.  600i  Hercneia  v.  Guxman,  E19  U. 
8.  44,  43,  S£  L.  ed.  BJ,  82,  31  Sup.  Ct.  Rep. 
135. 

The  trial  court  charged  the  jury  that 
it  might  "take  into  consideration  the  in- 
come and  earning  capacity  ol  the  deceased, 
his  business  capad^,  experience,  and 
habits,  his  health,  physical  condition, 
energy,  and  perseverance  during  what 
would  probably  have  been  his  lifetime  if  he 
had  not  received  the  Injuries  from  which 
death  ensued."  The  court  below  granted  a 
rehearing  upon  the  question  whether  there 
was  error  In  giving  tbis  instruction  because 
of  a  failure  to  specify  particularly  what 
habits  the  jury  was  authorized  to  consider. 
13  Aril.  279,  112  Pac.  844.  It  was  conclud- 
ed that  if  the  appellant  desired  an  instruc- 
tion with  greater  particularity  upon  this 
point  it  should  have  made  a  suitable  re- 
quest; and,  having  failed  to  do  so,  was  not 
entitled  to  compUin  ot  the  omission.  Tbis 
ruling  is  assigned  as  error.  It  is  urged 
that  tha  instruction  as  given  by  the  trial 
eemrt  waa  wrong  in  itself,  in  that  it  di- 
rected the  jury,  in  effect,  to  find  tor  the 
plaintiff  [SS2]  the  amount  the  deceased 
irould  have  earned  during  the  years  of  his 
life  expectancy.  But  this  is  manifestly  a 
mioconatruction  of  the  charge.  It  was  not 
erroneous  to  Instmct  the  jury,  as  did  the 
court,  with  reipeet  to  what  might  be  taken 
Into  consideratiun  In  determining  the  dam- 
mges  •natalned  by  the  estate,  and  the  court 
below  was  right  in  saying  that,  if  tha 
plaiotUt  in  error  desired  explicit  reference 
to  particular  habits,  an  inatrucUon  to  that 
effect  should  have  been  requested.  Pen- 
nock  V.  Dialogue,  2  Pet.  1,  IS,  7  L.  ed.  327, 
932 ;  Congress  ft  E.  Spring  Co.  v.  Edgar,  98 
fj.  S.  «4S,  659,  25  L.  ed.  487,  481,  1  Am. 
Vtg.  Cas.  375  J  Texas  &  P.  R.  Co.  t.  Volk, 
Ul  U.  S.  73,  78,  38  [»  ed.  78,  80,  14  Sup. 
Ct  Rep.  83S.  A  further  objection  to  the 
charge  of  the  trial  court  upon  the  subject 
»«  L.  cd. 


01  damages,  with  respect  to  the  number  ot 
years  whleh  should  be  deemed  to  constitute 
the  deceased's  ezpectatioc  of  life,  conceded- 
ly  waa  not  presented  to  the  court  below, 
and,  being  raised  in  this  court  for  the  first 
time,  comes  too  late.  Clark  v.  Fredericks 
(Davis  T.  Fredericks)  105  U.  S.  4,  26  L. 
ed.  938;  Robinson  v.  Belt,  187  U.  S.  41, 
60,  47  L.  ed.  65,  6S,  23  Sup.  Ct.  Rep.  16. 
.  The  remaining  assignments  of  error  in- 
Tolve  a  question  of  appellate  practice  in  the 
supreme  court  of  the  territory.  TJiat  court 
lield,  with  respect  to  the  action  of  the  trial 
court  in  permitting  answers  to  certain  hypo- 
tlietical  questions  addressed  to  physicians, 
that  the  mere  general  objections  disclosed 
by  the  abstract  of  record  filed  under  ite 
rules  were  unavailing,  and  it  declined  to 
ftrutinize  the  reporter's  transcript  for  the 
purpose  ot  discovering  the  objections  said 
to  have  been  actually  made.  On  this  course, 
the  court  but  applied  its  rule  that  "ab- 
stracts ot  record,  as  filed,  will  be  treated 
by  the  court  as  containing  such  portions 
of  the  record  as  the  parties  deem  sufficient 
upon  which  to  try  the  assignments  of 
error."  Rule  I.,  subdiv.  S,  8  Arii.  iv.,  71 
Pac.  Ti.  It  is  urged  that  the  refusal  to 
examine  the  reporter's  transcript  was  in 
violation  of  the  act  of  1907  (Laws  of  Ari- 
zona, 1907,  chap.  74,  p.  122).  But  the  sUt- 
ute  lias  not  been  thus  construed,  and  we 
find  no  ground  upon  which  we  should  be 
justified  in  holding  [683]  that  the  court 
committed  error  in  following  the  cHtablishcd 
practice  to  which  the  court  alludes  in  its 
opinion.  13  Ariz.  SO,  84,  106  Pac.  247,  248: 
Laws  of  Arizona  1007,  chap.  74,  pp.  130, 
131;  Liberty  Min.  t  Smelting  Co.  v.  Geddes, 
11  Ariz.  64,  90  Pac.  33'!;  Donohoe  v.  El 
Paso  &  8.  W.  R.  Co.  11  Ariz.  293,  94  Pac. 
1091;  Title  Guaranty  *  Surety  Co.  ». 
Nichols,  12  Ariz.  405,  100  Pac.  825;  Santord 
V.  Ainsa,  13  Aris.  287,  114  Pac.  500,  228  U. 
S.  705,  707,  57  L.  ed.  1033,  1035,  33  Sup, 
Ct.  Rep.    704. 

The   judgment  is   affirmed. 

Affirmed. 


HAGON    JOHN,    Quardian,    etc.,   Plff.    in 
Err., 

LEWIS  PAULLIN  et  aL 

(See  S.  C.  Reporter's  ed.  683-587.) 

Error  to  stale  coqrt  —  decision  of  Fed- 
eral question  —  dismissal  below. 
1.  A  judgment  of  the  supreme  court  of 

the   state    of    Oklahoma,   dismissing   for    a 

Note.— On  the  general  subject  of  writs 
of  error  frtmi  the  United  State*  Supreme 
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defect  in  tBe  parties  ■  writ  of  error  lued 
out  to  review  k  judjnneat  of  tlie  district 
court  of'  thst  statp  in  a  case  transferred  to 
the  Utter  court  from  a  Federal  court  for 
tbe  Indian  territory,  under  the  combined 
operation  of  tbe  enabling  act  of  June  IS. 
I»06  (34  8Ut  at  L.  207,  cbap.  3335),' and 
of  the  state  Constitution,  turned  upon  a 
question  ot  local  law,  and  is  not  reviewable 
in  the  Federal  Supreme  Court. 
[For  other  csoei,  net  Appea]  and  Error,  18S1- 

iaS8.  In   Digest  8up.  Ct.   1S08.] 
Btates  —   relHtiou    to   Federal    govern- 
ment —  appellutB  procedare, 

2.  The  state  laws  and  practice  rclativr 
to  tbe  jurisdiction  of  Jta  appellate  courts, 
the  mode  and  time  ot  invoking  tliat  juris- 
diction,' and  tbe  rules  of  practice  to  be 
applied  in  its  exercise,  are  no  leas  appli- 
cable when  Federal  rights  are  in  iMntro- 
Tersy  than  when  the  case  turns  entirely 
npon  questions  of  local  or  general  law. 
[Kor  other  esses,  see  States,  IV.  J,  In  DiEsst 

Snp.  Ct  )B08.I 
Btatea  —  adnilnaloii  ^  appellate  proce- 

3.  The  regulations  governing  appeals 
from  the  Federal  courts  in  tlie  Indian  ti-r- 
ritory  prescribed  by  the  act  of  March  3, 
1905  (33  Stat-  at  h.  1031,  chap.  1479|, 
%  12,  did  not  and  could  not  govern  an  at- 
tempt to  secure  a  review  in  the  Oklaliouia 
supreme  cuurt  of  a  judgment  of  a  district 
court  of  that  state  in  a  case  which  had 
been  transferred  to  the  latter  court  from 
a  Federal  court  in  the  Indian  territory, 
upon  the  admission  of  Ulilahoma  into  the 
Union. 

IPor  other  nisea,  see  Slates,   XI.,   U   Dlsesl 


IN  ERROR  to  the  Supreme  Court  ot  the 
State  ot  Oklahoma  to  review  a  judg 
ment  dismissing,  tor  a  defect  in  the  par- 
ties, a  writ  of  error  to  the  District  Court  ol 
Bryan  County,  In  that  state,  bringing  up 
for  review  a  judgment  In,  an  action  to  re- 
move  a  cloud  on  title.  Dismissed  tor  want 
of   Jurisdietion. 

See  same  case  below,  24  Okla.  636.  104 
Pan.  Snfi;  on  rehearing,  S4  Okla.  642,  100 
Pac.  SSB. 

The  facts  are  stated  In  the  opinion. 

Mr.  Edward  F.  Colladay  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  ar- 
rot. 

Court  to  state  courts — see  notes  to  Martin 
*.  Hunter,  4  L.  ed.  U.  S.  97;  Hamb- 
4ln  T.  Western  Land  Co.  37  L.  ed.  U.  S. 
U7;  Re  Buchanan,  30  L.  ed.  U.  S.  6B4: 
and  Ripley  v.  Illinois,  42  L.  ed.  V.  S.  m». 
On  what  adjudications  of  state  courts 
can  be  brought  up  tor  review  in  tbe  Su- 
preme Court  of  Uia  United  Btatea  by  writ 


Ur,  Napoleon  B.  Maxey  also  filed  a  brief 
for  plaintiff  in  error. 

Mr.  W.  T.  Sproivls  submitted  the  eauae 
for  defendants  in  arror.  Measra.  V.  B. 
Hayes  and  Robert  Crockett  were  on  the 
brief. 

Mr.  Justice  Van  Devantcr  delivered  the 
opinion  of  the  court: 

Our  jurisdiction  in  thia  case  ia  challenged 
by  a  motion  to  dismiss.  The  case  was  be- 
gun in  the  United  States  court  for  the 
central  district  of  tbe  Indian  territorf, 
and  was  pending  in  that  court  when  the 
territory  ot  Oklahoma  and  the  Indian  ter- 
ritory were  admitted  into  the  Union  >» 
the  state  of  Oklahoma.  Under  the  com- 
bined operation  of  tl>e  Oklahoma  enabling 
act  (34  Stat,  at  L.  207,  chap.  ^35;  Id. 
1260,  chap.  2911)  and  the  state  constitu- 
tion (see  Benner  v.  Porter,  9  How.  235, 
240,  13  L.  ed.  119,  124),  the  case  was  then 
transferred  to  the  district  court  of  Bryan 
county,  where  a  trial  resulted  in  a  judg- 
ment determining  the  matters  in  con- 
troversy, which  turned  in  part  upon  the 
validity,  under  the  laws  of  the  United 
States,  of  certain  deeds  and  leases  executed 
by  an  Indian  allottee,  since  deceased.  The 
giiaritian  ot  two  minor  heirs  of  tlie  allottee 
had  intervened  in  tbe  cause,  had  asserted 
the  invalidity  ot  all  the  deeds  and  leases, 
and  [685]  liad  set  up  a  claim  to  the  prop- 
erty in  question  as  against  the  other  partiea; 
but  this  claim  was  rejected,  and  the  guardian 
sought  to  have  the  judgment  reviewed  and 
reversed  by  the  supreme  court  of  the  states 
'1  hst  court  held  that  some  of  the  partiea 
below,  whose  presence  :n  the  appellate  pro- 
ceeding ti'BB  essential,  had  not  been  brought 
into  that  proceeding,  or  votuntsriiy  ap- 
peared therein,  in  a>:carriance  with  the  law 
of  the  state,  and  upon  Diat  ground  dis- 
missed the  proceeding,  24  Okla  030,  104 
Pac.  365,  106  Pac.  843.  The  i(uardian  then 
sued  out  tlie  present  writ  ot  error. 

As  the  supreme  court  ot  the  ptate  did  not 
pass  upon  the  merits  o<'  the  case  or  upon 
the  correctness  of  any  of  the  rulings  below, 
but,  on  tl»e  contrary,  lield  that  it  was  power- 
less to  do  so  because  its  appellate  jurisdic- 
tion was  not  invoked  in  sccordance  with 
the  laws  of  the  etate,  we  do  not  perceive 

of  error  to  those  courts—see  note  to  Apex 
Iraniip.  Co.  y.  Oarbade,  62  L.R.A.  S13. 

0;i  how  and  when  questions  must  be 
raised  and  decided  In  a  state  court  In  order 
til  make  s  case  tor  a  writ  of  error  froB 
tbe  Supreme  Court  of  the  United  States — 
sec  note  to  Mutual  L.  Ins.  Co.  T.  UcQrew, 
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M17  itttoTj  npoa  whleb  Iti  judgnwnt  o(  dii- 
miuAl  nuj  b«  nviened  bj  us  contigtentl; 
witli  Uie  Umiliu  Umit«tiont  upon  our  au- 
thority. 8m  Bct.  SUt.  I  T09,  U.  S.  Comp. 
Stat  11)01,  p.  fiTS;  JudfcUl  Code,  J  237 
(3G  Stat,  at  L.  use,  cbftp.  231,  V.  S.  Comp. 
Btat.  Supp.  1911,  p.  227].  Certainly  no 
fnlcrkl  rlglit  was  denied  by  tbftt  court, 
■nd  if,  at  wKt  tield  bj  it,  ita  appellftU  juria- 
diHion  was  not  properly  invoked,  no  Fed- 
eral question  was  before  it  for  decision. 

Witliout  any  doubt  it  reata  with  eacb 
■tate  to  prescribe  the  jurisdiction  of  its 
npppllate  courts,  the  mode  and  time  of  in- 
mkifig  tliat  jurisdiction,  and  the  rules  of 
practice  to  be  applied  ii>  ita  exercise  i  and 
the  atata  law  and  practice  in  this  regard 
■re  no  less  applicable  wht>n  Federal  rights 
are  in  controversy  than  when  the  case  turns 
entirely  upon  questions  of  local  or  general 
Uw.  CalUn  *.  Brangford,  139  U.  S.  197, 
3S  L.  ed.  144, *ll  Sup.  Ct  Rep.  619;  Brown 
T.  Massachusetts,  144  U.  8.  673  30  L.  ed. 
MB,  12  Sup.  Ct.  Rep.  757;  Jacobi  v.  Ala- 
bama, 187  V.  B.  133,  47  L.  ed.  100,  23  Sup. 
Ct.  Rep.  48;  Hulbert  t.  Chicago,  202  U.  S. 
27S.  281,  50  L.  ed.  1023,  1028,  2B  Sup.  Ct. 
Kep.  017;  Kew^an  v.  Gstes,  204  U.  5.  89, 
6'  L.  ed.  385,  27  Sup.  Ct.  Rep,  220;  Cliesa- 
peake  &  O.  R.  Co.  v.  McDonsld,  214  U.  8. 
191,  195.  S3  L.  ed.  903,  996,  29  Sup.  Ct. 
Rep.  546. 

But  it  is  said  that  the  proceedings  by 
which  it  was  attempted  to  secure  a  review 
of  the  judgment  of  the  trial  court  should 
hare  bei-n  t<vted  by  the  act  of  Congress  of 
[&8e]  March  3,  1905,  33  Stat,  at  L.  lOSl; 
chap.  147S,  9  12,  and  that  the  supreme  court 
of  the  state  erred  in  Jialding  otiierwise. 
We  cannot  accede  to  the  contention.  The 
act  of  1905,  t  12,  related  to  the  review  of 
jcdgmentt  rendered  in  the  courta  tem- 
porarily established  by  Congress  in  the  In- 
dian territory,  and  uad  no  application  to 
judgrnvnta  rendered  alter  statehood  in  the 
courts  of  the  state.  Besides,  tbe  mode  of 
■ubjecting  the  judgments  of  tbe  state's  sub- 
ordinate courta  to  review  in  its  supreme 
court  was  a  mattar  of  local  concern  only, 
and  not  within  the  control  of  Congreas. 
See  Coyle  v.  Smith,  221  U.  S,  SSB,  fiS  L.  ed. 
S83,  31   Sup.  Ct.  Rep.  688. 

The  state  Constitution  provided  (art. 
7,  I  8)  that  the  appellata  jurisdiction  of 
the  aupreme  court  should  be  invoked  In  tbe 
manoer  prescribed  by  the  lawa  of  the  ter- 
ritory of  Oklahoma,  until  the  atate  legisla- 
tnre  should  provide  otherwise,  and  also 
(art.  25.  |  2)  that  the  laws  of  the  territory 
ol  Oklahoma,  not  repugnant  to  the  atate 
ftS  I.,  cd. 


CoQstitution  or  locally  inapplicable,  shonld 
be  extended  over  the  new  state  wnich  em- 
braced tbe  Indian  territory  as  well  as  the 
territory  of  Oklahoma.  When  tbe  stat* 
was  admitted  into  the  Union  tbe  territory 
□f  Oklahoma  had  a  full  complement  of  laws 
regulating  appellate  proceedings.  Wil- 
son's Rev.  t  Anno.  Stat.  1903,  ||  4732 
et  seq.  It  was  by  these  constitutional  pco- 
visiona  and  laws  that  tbe  supreme  court 
tested  the  appellate  proceedings  in  this  in- 
stance, with  the  result  that  they  were  ad- 
judged inadequate  because  they  had  not 
brought  before  the  court  within  the  time 
prescribed  (Wilson's  citet  J§  473B,  4748), 
parties  whose  presence  was  eespntial  to  en- 
able it  to  review  the  judgment  below. 

Thus  it  appears  that  nothing  was  decided 
but  the  preliminary  question  of  the  court's 
jurisdiction  to  pass  upon  the  controverted 
matters  shown  in  the  record,  and  that  this 
question  was  resolved  according  te  what 
the  court  dfeined  to  be  the  true  eoiistrnc- 
tion  and  effect  ol  ap^lir«bte  provisions  of 
the  Constitution  and  laws  of  the  state.  In 
[687]  short,  tbe  judgment  of  dismissal 
turned  entirely  upon  a  question  of  local 

As  particularly  apposite,  we  quote  tbe 
following  from  'the  opinion  in  Newman  *. 
Gates,  204  U.  8.  89,  61  I.,  ed.  385,  27  Sup. 
Ct.  Rep.  220,  a  case  in  which  this  court  de- 
clined to  review  a  tike  judgment  of  dis- 
missal by  a  state  court: 

"Bad  the  appeal  been  properly  taken,  It 
would  have  been  tbe  duty  of  the  supreme 
court  of  Indiana  to  pass  upon  the  question* 
presented  by  the  record  before  it,  including, 
it  may  be,  a  Federal  question,  bastil  npon 
the  due  faith  and  credit  clause  of  tlie  Con- 
stitution, which,  on  various  occasions,  was 
pressed  upon  the  attention  of  the  trial 
court.  In  legal  effect,  however,  the  case 
stands  as  though  no  appeal  had  been  prose- 
cuted from  the  jndgment  rendered  by  tbe 
trial  court.  As  tbe  jurisdictiun  of  this 
court  to  review  tbe  judgn^ents  or  decrees  of 
state  courts  when  a  Federal  question  is 
presented  Is  limited  to  the  review  of  a  Qnsl 
judgment  or  decree,  actually  or  construo- 
tively  deciding  such  question,  when  ren- 
dered by  the  highest  court  of  a  state  in 
which  a  decision  in  the  suit  could  be  had, 
and  aa  for  the  want  of  a  proper  appeal,  no 
flnal  jud^nnent  or  decre*  In  such  court  haa 
been  rendered,  it  resulU  that  the  statutory 
prerequisite  for  the  exercise  In  this  caee  of 
the  reviewing  power  of  tbis  court  Is  want- 
ing." 

Wilt  of  error  dismissed. 
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[U8]  DANIEL  W.  BAKER,  PIS.  in  Err., 

BRAINERD  H.  WARNER.     (No.  41.) 

DANIEL  W.  BAKER,  Plff.  in  Err.. 

BRAINERD  H.  WARNER.     {No.  42.) 

(See  S.  C.  Reporter'*  ed.  088-fiS4.) 

Ubel  —  of  pabllc  offldal  ^  pnbUcathm 
■tot  libelon*  per  se. 

1.  A  newtpapei  communication  from  • 
candidate  for  public  office  in  which,  after 
referring  to  the  dietiict  attomey'a  attend- 
ance at  a  conference  of  the  candidate's 
enemies  to  determine  "what  ammunition 
was  needed  to  defeat  him,"  be  in^uiree, 
"Where  does  the  mooej  come  from  in  the 
contest  t"  following  auch  inquiry  imme- 
diately «!itfa  the  quef4ion,  "How  about  the 
race  track  t"  ia  not  libeloui  per  le  of  the 
diatrict  attornej. 
[HetMn   B>  to   Ubel   and   aUnder,   see  Libel 

and  Slander.  Id  Digest  Sup.  Ct.  1M8.] 
taagmeat  —  arrest  —  conitmctlau   Of 

pleadings. 

8.  The  pleading!  will  be  liberallj  con- 
strued on  a  motion  in  arreat  of  judgment 
entered  on  a  verdict  in  favor  of  plaint  iff 
in  an  action  for  libel,  and  the  plaintiff  he 
given  the  benefit  of  every  implication  that 
can  be  drawn  therefrom  in  his  favor,  and 
for  that  purpose  aentencea  and  paragraptia 
may  be  transposed  and  the  allegationa  in 
one  part  of  the  complaint  be  aided  by  those 
in  another,  and  if,  taken  together,  they 
show  the  existence  of  facta  coattituting  a 
good  cause  of  action,  defectively  set  forth 
or  improperly  arranged,  the  motion  in  ar- 
rest will  be  denied. 
{For   olber   cases,   see   Jedgmcnt,   XII.   e.   In 

DUcet  Bap.  Ct.  1B08.] 
Appeal  —  defect  In  pleadings  —  curing 

by  verdict. 

3.  General  statementa  in  the  innuendo  in 
the  complaint  in  an  action  for  publisliing 
a  atatement  concerning  a  public  official 
which  was  not  libelous  per  le,  that  defend- 
ant, who  was  put  on  notice  of  the  eitrinsie 
facts  surrounding  the  publication,  meant  to 
charge  plaintiff  with  corruption  in  office, 
will,  after  verdict  in  the  latter'a  favor,  be 
treated  as  substantive  allef^ationB  of  fact, 
given  by  transposition  their  proper  posi- 
tion in  inducement  or  colloquium. 

(For  other  eases,  see  Appeal  and  Error,  Till. 

k,  3,  Id  Dlseat  Sap.  Cf.  1908.] 
Appeal  —  from  intermedlBto  appellate 

court  —  scope  of  review  —  renderinc 

proper  Jadgment. 

4.  The  Federal  Supreme  Court  is  not  lim- 
ited to  a  consideration  of  the  pointa  pre- 
sented by  plaintiff  in  error  on  a  writ  of 
error  to  the  District' of  Columbia  court  of 


the  District,  but  must  enter  the  judgment 
which    should    have   been   rendered   I^   tb* 
court  below  on  the  record  then  before  it. 
[ror  other  cases,  see  Appeal  aod  Error,  TIIL 

e;  IX.  d.  Id  Dlstat  gap.  Ct.  IMS.) 
Trial  —  province  of  court  and  Jnry  ^ 

meaning  of  omblruo^s  lancnace  In 

libel. 

fi.  Whether  words  not  libelous  per  ■• 
import  a  defamatory  meaning  ia  a  question 
of  fact  for  the  jury  where,  in  the  liBbt  of 
the  eitrinsie  facts  averred,  the  worda  are 
susceptible  of  such  a  construction. 
[For  olber  cases,  see  Trial,  TI.  e.  In  Dlsest 

Sup.   Ct.    ISOSTI  -^  ^  Mm 
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JN  ERROR  to  the  Court  of  Appeals  of  tbe 
Diatrict  of  Columbia  to  review  a  jadf- 
ment  which  reversed  a  judgiaent  of  the  Su- 
preme Court  of  the  District  in  favor  of 
plaintiff  in  an  action  tor  libel.    Also 

IN  £RROR  to  the  Court  of  Appeals  of  tb* 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District  in  arrest  of  the 
original  judgment.  Reversed  and  remanded 
for  a  new  trial. 

See  same  case  below,  36  App.  D.  C.  403. 

Statement  by  Mr.  Justice  lAmar: 
The   plaintiff.   Baker,   United   States  dis- 
trict attorney  for  the  District  of  Columbia, 
sued  the  defendant,  Warner,  tor  libel.   Brief- 
ly stated,  the  complaint  charges  that: 

The  Washington  Jockey  Club  owned  a  raea 
track  in  [689]  the  District  where  racea  were 
run  and  beta  were  made  and  in  January, 
lOOB,  the  plaintiff,  as  district  attorney,  had 
obtained  from  the  grand  jury  an  indictment 
charging  one  Walters  with  betting  at  this 
race  track,  contrary  to  the  statute  againsb 
gaming  in  the  Diatriiit.  A  demurrer  was 
filed,  which  was  sustained  on  March  11, 
leOS,— the  court  holding  that  the  laying  of 
bets  on  horse  races,  at  this  track,  was  not  a 
violation  of  the  act  of  Congress,  which,  aa 
appears  by  reference  to  the  statute  (D.  C. 
Code,  I  869,  31  Stat,  at  L.  p.  1S31,  chap. 
8G4),  only  prohibited  such  betting  and  hoak- 
making  within  1  mile  of  the  boundaries  of 
the  citia  of  Washington  and  Georgetown. 
Tbe  plaintiff  immediately  took  an  appeal 
from  tbia  judgment  in  order  that  the  court 


NOTK. — On  libel  by  charging  the  raising 
,  or  disbursing  of  campaign  funds — see  note 
to  Scofield  v.  Milwaukee  Free  Press  Co.  2 
L,R  A.(N,S.l   691. 

On  amendment  of  record  to  cure  defetft 
for  which  motion  In  arrest  of  judgmot  has 
SS4 


been  made — see  note  to  State  t,  Harsb,  67 
LS.JL..   179. 

On  the  effect  of  provision  that  jnry  shall 
determine  the  law  and  the  facta  in  Ubel 
CAsee— sec  note  to  Oakes  v.  SUte,  33  I»IUA. 
(KJ«.)  207. 

til  V.  B. 
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«l  KppMl«  might  detemua*  whether  ncl  b«*e  bean  ureeted.    In  No.  41  the  cue  le 

brtting  ftt  micb  pUee  wan  «  Tiolation  of  tfai  here  on  A  writ  to  review  that  ruling.     To 

gaming  Inw  of  foree  in  the  Dietrict.  sToid   an;   queition   u   to   the   flnalitjr   of 

Shortlj  after  Uw  appeal,  tag  Spring  Mee  that  judgment  ot  the  court  of  appeab  plain- 

«f  the  Jockey  CInh  l^a,  being  advertiaet  tiff  lued  out  another  writ  cf  error  (Na  48) 

to  continue  until  April  14tli.    On  the  open  after  tbe  judgment  had  been  arceated  in  the 

1^   day*  of   the   Ueet    there    were    book  trial  court, 
wiling  and  betting;    but  tbe  complainani 


«Uegee  tnat  the  plaintiff,  "conforming  him 
•elf,  ai  it  wee  hie  duty  to  do,  to  the  law  ai 
judicially  eonatrued  by  tbe  supreme  coun 
«t  tbe  Diatriet,  did  not  ieeue  werr^nte  foi 
tbe  arrest  of  or  present  to  tbe  grand  jur] 
any  peraona  for  betting  on  the  horie  races.' 
It  ia  farther  alleged  that  at  this  timi 
Warner  was  a  candidate  against  Pesrre  foi 


Messrs.  Frank  J.  Hogan  and  Henry  B. 
DavlB  argued  the  cause  and  filed  a  brief 
for  plaintiff  in  error: 

The  queationa  for  conalderation  in  thia 
caae  are  thoae,  and  those  only,  which  are 
presented  by  tbe  plaintiff's  aaaignment  of 
•Inee  the  defendant  has  sued  n 


of  e: 


:,  and  can  therefore  be  heard  only  ii 


the  nomination  for  Congress    from    Mary     .upport  of  the  judgment  below, 
land,  and,  on  March  28th,  Warner  composed         B(,Hj,  ,_  Outing  Co.  17iS  V.  S.  282,  2flS, 
and  published,  of  and  conoeralng  the  plain     ^^  l^  ^_   jgg^   jjg^  20  Sup.  Ct   Hep.  g4; 
tiff,  and  of  and  concerning  the  office  of  th<     L„„i,ani  t.  Jordan.  203   U.  S.  60,  62,  81 
plaintiff,    in    a    Washington    newspaper,    -----  --  - 

certain  false  and  defamatory  libel.    Thi 


L.  ed.  88,  90,  27  Sup.  Ct.  Rep.  17;  Fitchle 

>.   Brown,   211    U.   S.   321,   63   L.   ed.  202, 

need  not  be  set  out  at  length,  but  th(     ^  ^        ^t.  Rep.  108;  Houthem  Pine  Lum- 


communication.aftercharacteriiingaspeech     i^^  ,^„   ,    Ward,  208  U.  S.  128,  62  L.  ed. 


ppponent  aa  undignified,   proceeded     420.  28  Sup.  Ct.'  Rep.  239;'   Grc'cn   Count^ 

.t  ,*  .^ . f,„„  ;„  ^.™i*„  ..     ^    Thomas.  211   V.  S.  698.  flOl,  602,  63  L. 

rd.  343,  343,  340,  20  Sup.  Ct.  Rep.  108. 

Conceding,   as   it  must  be  snd   haa  been 
:onceded,  that  the  declaration  contains  with- 
in  iU   four  comers  all   the  tacts  that  are 
accessary  to  the  statement  ot  a  good  cause 
based  upon  the  instant  libel,  the 


to  say  that  it  was  not  wanting  in  dignity 
much  as  for  a  judge  ot  the  District, 
"who,  with   the  United   SUtes    district    at- 
torney Imeaningthe  [K90]  plaintitr],  weot 
to  Rockville    (meaning  the  town   ot  Bock- 
(illc,  county  of  Montgomery,  state  of  Mary- 
land I     last    Saturday    ( meaning    Saturday,  ^ 
the  21st  day  of  March  a.  D.  1908)  to  attend     jrf;;^"^!;"!^!"  ouVby'the' 
ironfereaceof  Mr.  Warner's  (meaning  de-     .^j   bei^^.^   assuming  for  the  moment  that 

tucb  detects  actually  existed,  were  cured  by 

:he  verdict. 


tendant's) 


The  question  now    la,    W^ivre    does    the 


TutUe  V 


isbop,  30  Conn-  80;  Alcorn  v. 


money  come  from  in  the  conUst  sgsinst  Mr.  g^,    jy    j^^    j^„    802.   40   N.   E.   1024; 

Warner?   (meaning  tbe  defendant.)  fl„t|^  ,  VaoSlyck,  2  Hill,  282;  SchwarU  v. 

"How  about  tbe  race  track !  Reesch,  2  App.  D.  C.  440 ;  Washington  k  O. 

Lawyer."  ^  ^o.  v.  Hickey,  6  App.  D.  C.  436;  Chandler 

m*aning    thereby,     .     .     .     that    the    said  ^  x.  C^o.  t.  Norwood,  14  App.  D.  C.  36T. 

plaintiff    entered    Into    a    conference   with  jhe  alleged  defects  in  the  present  decla- 

etbera  tor  the  purpose  of  determining  what  .^tioi.   do   not   warrant   the   arrest   of   the 

foods  were  necessary,  and  how  same  should  ^dgment  ot  the  trial  court, 

b.  raised^  to  be  used  in  the  campaign  in  be-  Canadian  P.  R.  Co.  v.  Elliott,  70  C.  C.  A- 


half  of  Pearre.  and  meaning  .  .  .  that 
tils  plaintiff  was  and  is  corrupt,  in  not  pre- 
Moting  to  the  grand  jury  and  prosecuting 
before  the  courts  of  the  District,  persons 
laying  bets  upon  the  contests  at  the  race 
track,  in  consideretion  of  contributions  ot 
aeney  in  tbe  contest  against  the  defendant 
from  some  company  or  person  interested  In 
tile  race   track   or  the  contests   cBTried   on 


13T  Fed.  904:  Chicago.  M.  ft  St.  P. 
t.  Co.  V.  Voelker.  70  L.R.A.  264,  65  C.  C.  A. 
:28,  120  Fed.  622;  Stockton  v.  Bishop,  4 
low.  165,  11  I-.  ed.  918. 

A  motion  to  direct  a  verdict  for  the  de- 
endant  touches  only  the  evidence  in  the 
ase  as  a  demurrer  thereto,  and  dops  not 
Quch  any  defects  ot  pleading. 

Cort  V.  Birkbeck,  I  Dougl.  K.  B.  218: 
lank  of  United  States  v.  Smith.  11  Whent. 


The  defendant  filed  a  general  denial,  and,  72,  6  L.  ed.  443 ;  Van  Stone  v.  Stillwell  ft  B. 
after  a  trial,  there  was  ^t  verdict  in  favor  of  dfg.  Co.  142  U.  S.  134,  36  L.  ed.  903,  12 
tbe  plaintiff.  Motions  tor  a  new  trial  and  lup.  Ct.  Rep.  181;  McAfee  v.  Huidekoper. 
IB  arreat  of  judgment  were  overruled  and  1  App.  D.  C.  39,  34  L.R.A.  720;  Ubboff  v. 
tke  case  taken  to  the  court  ot  appeais,  which  Brandenburg,  20  App.  D.  C.  3. 
kid  not  only  that  rerersihie  error  had  been  Tbe  record  eipreasly  shows  that  the  do- 
eommitted,  but  that  tiie  judgment  should  lendant  waived  or  abwdoned  his  motion  in 
U  Ia.  ed-  26  -.  ,         Stft 

DiailizedbyLTOOgle 


tiUi'Ii 


k  COUBfil'UF  lUE  UNl'i'ED  STATES. 


Oct.: 


■TKit,  and  eotuentcd  to  tbi  tatrj  of  ■ 
judgment  from  wbich  he  appealed. 

Ganas  *.  Qoldenberg,  39  App.  D.  C.  S97. 

The  question  of  the  aulUcieDcy  of  that 
motion  was  not  properly  or  at  all  presented 
to  tbe  trial  court,  and  bence  could  not  b« 
raiaed  for  the  firtt  time  on  appeal,  iinee 
the  appellate  court  cannot  be  substituted 
for  tbe  trial  court. 

Eaton  T.  BrowD,  20  App.  D.  C.  469) 
NoTinaD  V.  United  States,  20  App.  1).  C. 
497. 

Tbe  instant  declaration  appears  to  eon- 
tain  all  of  tbe  essential  elementa  ol  ■  decla- 
ration in  libel  properly  drawn  under  the 
rules  of  special  pleading. 

White  T.  Nicholls,  3  Hon.  28S,  266,  11 
L.  ed.  600;  Culmer  t,  Canby,  41  C.  C.  A. 
302,  101  Fed.  197;  Chalo&er  *.  Waahington 
Post  Co.  30  App.  D.  C.  233;  Bailey  v.  Hol- 
land, 7  App.  D.  C.  184;  Wasbln^on  Gas 
light  Co.  V.  Lansdeu,  0  App.  D.  C.  BUS; 
Norfolk  &  W.  S.  B.  Co.  *.  Davis,  12  App. 
B.  C.  306 ;,  Washington  Times  Uo.  v.  Downey, 
20  App.  D.  C.  268,  fi  Ann.  Caa.  765; 
Raymond  t.  United  States,  26  App.  D.  C. 
BG6. 

The  motion  in  arrest  ia  eimply  a  post- 
poned demurrer;  that  is,  a  demurrer  inter- 
posed after  verdict  instead  of  during  the 
pleadings,  and  applying  to  subataatial  er- 
rora  appearing  on  the  face  of  the  declara- 

Perry.  PI.  812. 

A  motion  In  arrest  will  not  lie  for  formal 
objections;  formerly  this  was  otherwise, 
and  judgments  were  constantly  arrested 
for  errors  ol  mere  form;  but  this  abuse  lias 
long  since  been  removed  by  tbe  statute  of 
amendments  and  jeofails,  by  the  effect  of 
wbicb  t  judgment  at  the  present  day  can- 
not generally  be  arrested  tor  any  objection 
of  form. 

Perry,  PI.  211. 

Treating  the  motion  in  arreat  as  a  poat- 
poned  demurrer,  we  invoke  the  role  that  h 
demurrer  to  a  declaration  in  libel  admits 
the  allegations  in  so  far  aa  It  tests  the 
actionable  quality  of  the  words  used  in  the 
publication,  and  it  admits  the  cbargts  of 
falsity,  publication,  and  malice,  and  the 
'vrrectnese  of  the  innuendoes  alleged,  un- 
less they  attribute  a  meaning  to  the  words 
tbat  is  not  juatitled  by  the  language  itself, 
or  by  extrinsie  facta  with  wbich  tbey  are 
connected. 

Cbaloner  v.'  Waahington  Post  Co.  36  App. 
D.  C.  233. 

Any  question  of  privilege  or  permiaaible 
criticism  is  laid  out  of  tbe  ease  by  the 
admisaion  of  the  truth  of  the  Charges  of 
malice,  falsity,  and  want  of  probable  cause. 

Nalle  T.  Oyster,  230  U.  S.  US,  ST  L.  ed. 
U3D,  33  Sup.  Ct.  Rep.  1043. 

3B« 


A  demurrer — and  a  motion  in  ancst  !• 
only  a  postponed  demurrer— can  oaly  be 
sustained  where  the  court  can  aSnnatiTely 
■ay  that  tbe  words  are  incapable  ol  any 
reaaonable  construction  which  will  render 
them  defamatory. 

Culmer  v.  Canby,  41  C.  C.  A.  302,  101 
Fed.  197. 

If  from  tbe  undisputed  facts  in  evidence 
all  reasonable  and  fair-minded  men  moat 
draw  tile  same  conclusion,  theu  the  queetion 
at  issue  is  one  of  law  for  the  court,  and  not 
of  fact  for  the  jury,  snd  it  is  tlie  duty  of 
the  court  to  instruct  the  jury  aa  to  th* 
concluaion  which  mast  be  drawn.  If,  on 
the  other  hand,  on  the  question  at  issue, 
from  the  facta  in  evidence,  with  all  tbu 
fair  infercncts  that  may  be  drawn  there- 
from, reasonable  men  might  fairly  diflur  a» 
to  the  conclusion  to  be  arrived  at,  then  the 
determination  of  the  fact  in  issue  is  fai- 
tbe  jury.  Where  the  undisputed  evidencs 
is  so  conclusive  that  the  court  would  be 
compelled  to  set  aside  a  verdict  returned  in 
oppusition  to  it,  it  may  withdraw  tbe  case 
from    the    consideration    of    the    jury    and 

Patton  V.  'iexas  &  P.  R.  Co.  170  U.  S. 
058,  46  L.  ed.  SSI,  21  Sup.  Ct.  Rep.  276; 
Elliott  V.  Chicago,  M.  &  St.  P.  R.  Co.  ISO 
U.  S.  246,  37  L.  ed.  lOBS,  14  Sup.  Ct.  Rep. 
85;  Delaware,  L.  &  W.  R.  Co.  v.  Louverae, 
139  U.  S.  409,  35  L.  ed.  213,  11  Sup.  Ct. 
Rep.  669;  Marande  \.  Texas  &  P.  R.  to.  184 
U.  5.  173,  46  L.  ed.  487,  22  Sup.  Cl.  Rep. 
340;  Bowditch  v.  Boston,  101  V.  S.  16.  2& 
L.  ed.  980;  Teiae  ft  P.  R.  Co.  v,  Gentry. 
103  U.  S.  353,  41  L.  ed.  186,  10  Sup.  Ct. 
Rep.  1104;  Pleasants  v.  Fant,  22  Wall.  110, 
22  L.  ed.  780;  Commercial  Pub.  Lo.  t. 
Smith,  79  C.  C.  A.  410,  140  Fed.  704. 

And  the  rule  is  tbe  same  respecting  di- 
recting a  verdict  in  favor  of  plaintiff  a» 
it  is  respecting  the  directing  of  a  verdict 
iu  favor  of  defendant.  If  the  facta  in  favor 
of  tbe  plaintifT  are  clearly  establisheil,  and 
are  sullicient  and  undisputed,  it  is  the  duty 
of  tlie  court  to  charge  the  jury  to  Snd  tor 
the  plaintiff. 

Hutchins  V.  Langley,  27  App.  D.  C,  234; 
Marshall  v.  Hubbard,  117  U.  S.  415,  29  L. 
ed.  919,  e  Sup.  Ct.  Rep.  806:  Orleans  t. 
Piatt,  99  U.  S,  016,  26  L.  ed.  404:  Macon 
County  V.  Shores,  97  U.  S.  272,  24  L.  «d. 
880;  North  Pennsylvania  R.  Co.  v.  Com- 
mercial  Nat.  Banic,  123  U.  S.  727.  31  L. 
ed.  287,  8  Sup.  Ct.  Rep.  266;  Anderson 
County  V.  Beal,  113  V.  S.  227,  28  L.  ed. 
980,  6  Sup.  Ct.  Rep.  433. 

Stated  with  apecitlc  reference  to  libel  and 
slander  cases,  the  rule  is: 

(1)   Where  the  words  complained  of  ar* 

t  susceptible  of  the  defamatory  meaning 

attributed   to   them   by   the  plaintiff,    and 

**t  V.  B. 
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tUa  must  b«  tha  view  of  all,  it  !■  tba  dot] 
oi  the  court  to  direct  >  Terdict  for  the  do 
fradMit;  in  sueb  cue,  tha  queition  !■  out 
of  law  lor  tlM  court. 

(S)  Where  the  wordi  complained  of  art 
fU^  capable  of  two  meanings,  one  hami' 
loa  and  tbc  other  defamatory,  it  la  r  que*' 
tion  [or  the  jury  in  what  aenie  the  readcn 
maj  have  underatood  them;  in  such  eaaCj 
tlie  qnntion  la  one  of  fact  lor  the  jnrj. 

(I)  Wliere  the  worda  eomplained  ol 
Btlitr  by  themaelvea  or  in  the  light  of  aur- 
roiDding  circumitancea  shown  by  the  evi' 
dan  are  reuonably  and  fairly  capable  ol 
onlj  DBe  conatruetion,  and  that  one  givei 
to  Uiem  a  libeloua  meaning,  then  It  is  the 
duty  ot  the  conrt  to  ao  inatmct  the  jury. 
And  in  reaching  a  tme  coucliuion  aa  to 
irlltt  interpretation  ia  to  be  placed  upon 
tlu  worda  complained  of,  the  court,  no  lea* 
thu  the  jury,  ia  to  read  the  publication 
in  it»  entirety,  eonatrue  every  part  there- 
of with  reference  to  all  of  ita  parts,  and 
vitk  reference  to  the  conceded  conditioni 
in  tlic  community  where  it  vraa  circulated, 
ud  to  understand  it  aa  it  would  generally 
be  understood  by  the  rest  of  manlcind. 

Adama  v.  Lawaon,  17  Gratt.  266,  94  Am. 
Dk.  455;  ReXT.  Lambert,  2  Campb.  403, 
11  Rerised  Rep.  248;  25  Cye.  356,  301; 
Witera  T.  Jonea,  3  Fort.  (Ala.)  44Z,  29 
Am.  Dec.  zei  i  Odgera,  Libel  ft  Slander,  BT, 
K:  Newell,  Slander  ft  Ubel,'  291;   Negley 

I.  Farrow,  SO  Md.  15S,  46  Am.  Rep.  TIB; 
Mstlice  V.  Wilcox,  147  N.  ¥.  626.  42  N.  B. 
270;  Hanchett  v.  ChiatoTtch,  41  C.  C.  A. 
6tt,  101  Fed.  744;  Freiainger  v.  Moore, 
W  N.  J.  L.  2SS,  47  AtL  432;  Kllgour  v. 
ETcning  BUr  Newspaper  Co.  OS  Md.  16, 
63  Atl.  71S;  Post  Pub.  Co.  t.  Ballam,  8 
C.  C.  A.  201,  IS  U.  8.  App.  613,  69  Fed. 
130. 

Defendanfa  article  of  March  28,  1908, 
(innot  fairly  be  construed  aa  eonitituting 
lair  comment"  on  the  failure  of  the  district 
sttomey  to  institute  new  prosecutlona 
•jainst  race  track  betters. 

Hallan  ▼.  Post  Pub.  Co.  66  Fed.  456; 
Con.  T.  Wardwell,  133  Maas.  164;  Democrat 
Pnb.  Co.  J.  Jones,  83  Tex.  306,  18  8.  W. 
112;  Post  Pub.  Co.  y.  Moloney,  60  Ohio  St. 

II,  33  N.  E.  921 ;  Boyce  t.  Maloney,  fi8 
TL  437,  S  Atl.  395;  More  *.  Bennett,  48 
N.  Y.  474;  Lauder  v.  Jonea,  13  N.  D.  626, 
101  N.  W.  007;  Montgomery  t.  New  Era 
Printing  Co.  220  Pa.  166,  7S  Atl.  86,  Ann. 
Cu.  iei2A,  316;  Plckford  v.  Talbott,  Ell 
U.  S.  199,  63  L.  ed.  146,  £9  Sup.  a.  Rep. 
IS.  affirming  2B  App.  D.  C.  408;  Hethering- 
lon  V.  Sterry,  28  Kan.  426,  42  Am.  Rep. 
IGO;  Hattice  t.  Wilcox,  147  N.  Y.  624,  42 
K.  E.  270;  White  *.  Nicbolls,  »  How.  266, 
11  L.  ed.  691;  Mann  t.  Dempster,  104  C. 
H  L.  ed. 


Mesars.  J.  J.  Darlington  and  W.  O. 
Snllivan  argued  the  cause  and  fllad  a 
brief  for  defendant  in  error: 

The  Inducement  and  colloquium  must 
state  the  cause  of  action  without  the  aid 
of  the  innuendo. 

26  Cye.  44'e,  460;  13  Bnc.  PI.  ft  Pr.  H, 
66;  Van  Vecbten  v.  Hopkins,  6  Johns.  220, 
4  Am.  Dec.  S3B,  1  ChJttj,  PI.  400,  401,  406, 
407;  Barnes  t.  SUte,  88  Md.  354,  41  Atl. 
781;  Pollard  t.  Lyon,  01  U.  8.  226,  233,  £34, 
23  L.  ed.  308,  312,  313;  Gaitber  t.  Adver- 
tiser Co.  102  Ala.  45S,  14  So.  7SS;  Fry  t. 
Bennett,  6  Sandf.  66;  Grand  t.  Dreyfus,  122 
CaL  68,  64  Pac.  389;  Bloss  t.  'Job^,  t 
Pielc.  320;  Carter  v.  Andrews,  16  Pick.  1; 
Goldstein  v.  Foss,  2  Younge  ft  J.  146,  4 
Bing.  489,  1  Moore  ft  P.  402,  29  Reviaed 
Rep.  810;  Dodge  v.  Lacey,  2  Ind.  212;  Hays 
T.  Mitchell,  T  Blachf.  117;  Edgerley  r, 
Bwain,  32  N.  H.  478;  Bowdtsb  v.  Peckham. 
1  D.  Chip.  (Vt.)  144;  Merritt  t.  Dearth, 
48  Vt.  66;  Sayro  v.  Jewptt.  12  Wend.  136; 
Dyer  v.  Morris,  4  Mo.  214;  Posnett  ». 
Marble,  62  Vt.  491,  11  L.R.A.  162,  22  Am. 
St.  Rep.  126,  20  Atl.  813;  Peterson  v.  Bent- 
man,  37  Md.  140,  11  Am.  Rep.  634;  Mc- 
Cuen  T.  Ludlum,  IT  N.  J.  L.  12;  Greenwood 
V.  Cobbej,  28  Neb.  449,  42  N.  W.  413. 

The  objection  now  under  consideration 
was  raised  by  motion  at  the  trial,  when, 
under  the  rules  of  the  trial  court,  it  might 
have  been  obviated  by  amendment,  hnt  the 
plaintiff  elected  to  stand  upon  bia  declara- 
tion, without  curing  it.  it  was  raised  again 
by  motion  in  arreat,  as  is  held  proper  in 
1  Chitty,  PI.  406,  407,  and  was  the  prac^ce 
puraued  in  Bloss  v.  Tobey,  2  Pick.  320; 
Posnett  V.  Marble,  62  Vt.  481,  11  LJtA. 
162,  22  Am.  St.  Rep.  126,  20  Atl.  613; 
L:arter  t.  Andrews,  16  Pick.  8;  Goldstein 
F.  Fobs,  2  Younge  ft  J.  140,  4  Bing.  469,  ] 
Uoore  ft  P.  402,  29  Revised  Rep.  610;  Atkin- 
son T.  Scammon,  22  N.  M.  40;  Bowdish  v. 
Peckham,  1  D.  Chip.  (Vt.)  144;  Ryan  *. 
Madden,  12  Vt.  61 ;  Merritt  v.  Dearth,  48 
Vt,  65;  Sajre  t,  Jewett,  12  Wend.  13S,  and 
serhapa  a  majority  of  the  other  casea  cited 

The  objection,  namely,  that  the  declnra- 
lion  ia  tnaufflclent  to  state  a  cause  of  action, 
irould  hsTe  been  good  if  made,  In  the  first 
nBtance,  in  the  appellate  court. 

Blacum  v.  Pomery,  6  Cranch,  221,  226, 
)  L.  ed.  206,  206;  Bank  of  United  States 
r.  Smith,  11  Wheat.  171,  6  L.  ed.  443; 
:ragin  t.  Lovell,  100  U.  S.  104,  lOD,  27 
:.  ed.  003,  905,  3  Sup.  Ct.  Rep.  132;  Cort 
r.  Birkbeck,  1  Dougl.  K.  B.  224;  Western  U. 
releg.  Co.  T.  SkUr,  61  C.  0.  A.  281,  126 
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Fad.  3(K;  Clement  t.  Fiaher,  7  B»ni.  *  C. 
459,  1  Moody  t  R.  ZBl,  0  L.  J.  E.  B.  SB. 

The  trial  court  erred  id  taking  altogether 
(roih  the  jury  tbe  determination  of  the 
meaning  of  the  article,  on  which  depended 
the  queatiOD  nhether  or  not  it  was  libelons 

Barnea  t.  StaU,  SB  Md.  3S1,  41  Atl.  7S1; 
Avirett  t.  BUte,  TO  Md.  622,  2G  Atl.  676, 
087;  Commercial  Pub.  Co.  v.  Smith,  70 
C.  C.  A.  410,  149  Fed.  704;  Uaither  t.  Ad- 
vertiser Ck>.  102  Ala.  408,  14  So,  788. 

An  appellate  court  will  not  b;  too  techni- 
cal a  construction  preclude  itself  from  cor- 
recting man  if  eat  error. 

Dunlap  T.  NortbeasUm  R.  Co.  130  U. 
S.  053,  3S  L.  ed.  1060,  B  Sup.  Ct.  Rep. 
647. 

Tbe  motion  to  direct  was  not  at  all  di- 
rected to  the  evidence,  but  waa  presented 
speciflcnlly  upon  tbe  ground  that  the  decla- 
ration, under  tbe  well-eBtablished  rules  re- 
lating to  actions  of  slander  and  libel,  did 
not  state  a  cause  of  action.  The  propoai- 
tioB  that,  where  this  is  tbe  csbc,  tbe  court 
nay  nevertheless  validly  proceed  to  verdict 
and  judgment  against  tbe  defendant,  over 
his  objection  and  exception,  is  incapable  of 
being  sustained. 

Bank  of  United  States  t.  Smith,  11 
Wheat.  171,  6  L.  ed.  443. 

Mr.  Justice  Laninr,  after  making  the 
foregoing  statement  of  facta,  delivered  the 
opinion  of  the  court: 

Tbe  plaintifT,  who  was  United  States  dis- 
trict attorney  for  tbe  District  of  Columbia, 
sued  the  defendant  in  an  action  for  libel, 
and  recovered  a  verdict  for  910,000.  The 
court  of  appeals  (30  App.  D.  C.  493)  held 
that  the  judgment  should  have  been  arrest- 
ed, for  the  reason  that  tbe  publication  was 
not  libelous  per  te,  and  was  not  shown  to 
be  defamatory  by  any  averment  of  fact  in 
the  inducement  or  in  the  colloquim. 

The  publication  was  not  libelous  per  «e. 
The  meaning  of  tbe  article  and  person  to 
whom  it  referred  was  so  ambiguous  that,  in 
order  to  constitute  a  cause  of  action,  it 
was  necessary  to  set  ou+  extrinsic  facts, 
which,  when  coupled  with  the  words,  would 
■how  that  the  writer  charged  the  plain- 
tiff with  corruption  in  office.  Accordingly, 
the  plaintiff,  in  the  inducement,  averred  that 
he  was  district  attorney,  charged  with  the 
duty  of  prosecuting  violators  of  the  law 
•gainst  gaming,  and  bad  procured  an  in- 
dictment against  one  for  betting  at  the 
Washington  Jocltey  Club,  which  indictment 
had  been  quavhed,  and,  pending  tbe  appeal, 
And  conforming  to  the  ruling  of  the  court, 
he  had  instituted  no  other  prosecutions : 
Tftat,  under  these  circumstance!,  ibe  de- 
fendant bad  publiabed  of  and  concerning 
3B8 


the  plaintiff,  tbe  article  whidi  la. set  oat  is 
the  complaint. 

There  were  general  allegations  that  th* 
article  was  written  concerning  the  plaintiff 
in  bis  office  as  district  attorney,  together 
with  general  atatementa  in  tbe  Innuendo 
that  the  defendant  meant  (o  charge  bim  with 
corruption  iu  office.  There  was,  bowerev, 
no  distinct  averment  as  to  tbe  meaning  of 
those  particular  phrases  in  the  publicatioit 
[592]  on  which  the  cause  of  action  waa 
really  based.  Tbe  court  of  appeals  thereup- 
on sustained  the  defendant's  contention  that 
the  complaint  was  defective  because  of  tb« 
failure  specifically  to  allege  what,  a*  a  fact, 
the  words  meant,  and  to  whom  tliey  referred. 
It  further  held  that  the  absence  of  sucb 
specific  averments  was  not  supplied  by  the 
general  statement  in  the  innuendo  that  thn 
defendant  meant  to  charge  the  plaintiff  with 
a  crime.  This  was  bawd  on  the  rule  that 
it  is  not  the  office  of  the  innuendo  to  set  out 
facts,  but  rather  to  explain  what  is  ambigu- 
ous, or  to  state  a  conclusion  which,  to  be 
effective,  must  be  supported  by  averuients, 
definitions,  references,  or  other  tacts  alleged 
in  traversable  farm  in  inducement  snd  col- 
loquium. It  is,  however,  unnecessary  to 
discuss  the  sufficiency  of  tbe  complaint, 
which,  even  if  defective,  was  amendable. 
Tbe  defendant  did  not  demur,  but  joined  is- 
sue, tbe  case  was  tried  by  a  jury,  a  verdict 
for  the  plaintiff  was  rendered,  judgment  was 
eutered,   and  tlie  defendant  then  moved   in 

Such  motions  are  not  favored.  In  con- 
sidering tbem,  courts  liberally  construe  the 
pleadings,  giving  the  plaintiff  the  benefit  of 
every  implication  that  can  be  drawn  there- 
from in  his  .favor.  Sentences  and  para- 
graphs may  be  transposed.  The  allegationa 
le  part  of  the  complaint  may  be  aided 
by  those  in  another,  and  if  taken  together, 
they  show  the  existence  of  facts  constituting 
a  good  cause  of  action,  defectively  set  forth 
'  nproperly  arranged,  the  motion  In  ar- 
rest will  be  denied. 

In  the  present  case  tbe  defendant  was  put 
t  notice  of  tbe  extrinsic  facts  surrounding 
tbe  publication.  The  statements  in  the  in- 
nuendo, even  if  misplaced,  may,  after  ver- 
dict, be  treated  as  substantive  allegationa  of 
fact,  given  by  transposition  their  proper 
position  in  inducement  or  colloquium.  The 
verdict  cured  the  defects,  if  any,  in  tbe  com- 
plaint, and  made  it  improper  to  arrest  tho 
judgment.  Stanley  v.  Brit,  Mart,  t  V.  228; 
M'Claughry  [SB3]  v.  Wetmore,  S  Johns.  B2, 
S  Am.  Dec.  194;  BritUin  v.  Alien,  13  N.  C. 
(2  Dev.  L.)  124;  Tuttle  v.  Bishop,  30  Conn. 
80 1  Nestle  v.  Van  Slyck,  2  Hill.  £B2.  In 
answer  to  these  decisions  tlie  defendant  citca 
Ryan  v.  Madden,  12  Vt.  66,  and  other  oaaea. 


.--  Ml  V.  a. 
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to  mipport  Itia  eontcntion  that  the  motion 
la  UTest  ehanld  bave  been  granted.  But 
tbOM  deciaimu  uutonuce  what,  in  BImi  v. 
Tobej,  2  Pick.  330,  wm  admitted  to  be  a 
hard  and  technical  rule, — one  which,  we 
tltink,  haa  been  modiStd  by  modem  and 
Moca  libeiaj  rule*  ot  pleading  and  practice 
in  the  Federal  court*  and  in  those  of  moat 
of  the  atatea. 

The  plaintiff,  BaJcer,  had  a  judgment  in 
the  trial  court.  The  defendant,  Warner, 
took  the  caae  to  the  court  of  appeals  on 
nrioua  ground*,  moat  of  which  were  lua- 
tained.  The  plaintiff  then  brought  the  ca«c 
hm.  aaaigning  error  <m  aome  of  those  rul- 
ing!, bnt  not  on  otbera.  We  are  not  limited, 
howrrer,  to  a  conalderation  of  the  pointa  pre- 
Mntfd  by  the  plaintiff,  but,  this  being  a 
writ  of  error  from  an  intermediate  appel- 
late tribunal,  muat  enter  the  judgment 
■hieh  (bould  have  been  rendered  by  tbe 
court  below  on  the  record  then  before  it. 

Wbile  we  reverse  the  order  to  arrest  the 
jcdgment.  we  affirm  the  ruling  of  tlie  court 
of  ^peala  that  there  wai  an  erroneous  in- 
itniL-tion  on  a  matter  material  to  the  case 
t\:i  Itarmful  to  the  defendant,  Tbe  trial 
jailK,  aummarizing  the  tacts,  charged  tJiat 
if  the  jury  found  from  vhe  evidence  that 
pbiutiff  was  district  attorney;  that  in  the 
Diitrict  there  was  a  race  track  where  race* 
'«re  mn  and  bet*  were  made,  which  some 
cliimed  could  have  been  prevented  by 
prosecutiona  instituted  by  the  plaintiff, 
ud  that  he  did  not,  in  tact,  prosecute  such 
p>ru)ns;  if  Warner  wa>  a  candidate  for 
Congress,  and  the  plaintiff  supported 
Fearrc,  hia  opponent,  and  the  defendant, 
Warner,  wrote  and  procured  the  publication 
of  tbe  article  set  out  In  the  complaint, 

"then  you  are  instructed,  as  matter  of 
law,  that  the  aaid  article  ia  libelous  and 
TOur  [694]  verdict  ahould  be  tor  the  plain- 
tiff, and  the  only  question  for  your  determi- 
nation ia  what  amount  of  damages  the  plain- 
tiff is  entitled  to  recover  by  reason  of  the 
publication  ol  aaid  article." 

This  wa*  error,  since  it  was  for  the  jury. 
and  not  for  the  court,  to  determine  the 
meaning  of  ambiguou*  language  in  the  pub- 
liaheid  article.  Where  words  are  libelous 
fer  H  the  judge  can  w  instruct  the  jury. 
lewring  to  them  only  the  determination  of 
th«  «moUDt  of  damage*.  Where  tbe  words 
■re  not  libelons  per  *e,  and,  in  the  light 
of  the  astrinsic  facts  averred,  could  not 
poaBJbly  be  construed  to  have  a  defamatory 
ine*ning,  the  judge  can  c4<snii*s  the  declara- 
tion on  demurrer,  or,  durin;;  the  trial,  may 
wttbdnw  tbe  case  from  the  jury.  But 
tbere  la  a  middle  ground  where,  though  the 
word*  are  not  libeloua  per  te,  yet,  in  the 
ligbt  «f  the  astrinaic  taets  averred,  they 
B8  h.  ed. 


are  susceptible  ol  being  construed  a*  hav- 
ing a  defamatory  meaning.  Whether  they 
hare  such  import  is  a  question  of  fact.  In 
that  class  of  ^asea  the  jury  mutit  not  only 
determine  the  existence  of  tbe  extrinsic  cir- 
cumstances,  which  it  is  alleged  bring  to 
light  tbe  concealed  meaning,  but  they 
must  also  determine  whether  those  tact* 
when  coupled  with  the  words,  make  the 
publication  libelous.  Van  Vecbten  v.  Hop- 
kins, 5  Johns.  2ig,  4  Am.  Dec.  336.  The 
meaning  of  the  words  was  in  dispute, 
and  as  tbat  issue  of  tact  was  not  submitted 
to  the  triers  of  fact,  a  new  trial  must  be 
ordered. 

This  conclusion  makes  it  unnecessary  to 
conaider  the  other  questions  in  the  caae. 
The  judgments  of  the  Court  ol  Appeals  are 
reveraed  and  tbe  cases  are  remanded  to  that 
court  with  directions  to  reverse  the  judg- 
inents  of  the  Supreme  Urtirt  o.  the  District 
of  Columbia,  and  to  remand  the  case  to 
that  court,  with  directions  to  grant  a  new 
trial,  and  for  further  proceedings  in  con- 
formity with  this  opinion. 


[696]  JAMES  H.  WORK,  AppL, 

UNITED  GLOBE  MINES. 

(See  S.  C.  Reporter's  ed.  61)5-600.) 

Appeal  —  rrom  territorial  napreme 
court  ^  reveralble  error  ^  stalulor; 
coiiBtrnctlon  —  Ilfnllatlon  of  actions. 

1.  A  territorial  supreme  court  commit* 
no  reversible  error  in  holding  that  a  lor- 
eign  corporation  may  avail  itself  of  the 
statute  of  limitationH  ae  a  dpfense  in  a 
suit  to  quiet  title,  where  it  found  that 
during  the  whole  of  the  statutory  time  surli 
corporation  had  complied  with  thf  local 
laws,  was  in  posHcssion  of  the  property,  pay- 
ing taxes  thereon,  and  conductinji  business 
by  meanH  of  its  use.  and  was  subject  there 
to  be  sued,  having,  under  the  territorial 
law.  an  sftenry  for  that  piiroose. 

I  Tor  other  cases,  see  Appeal  and  Rrmr.  Vlll. 
III.    1:   Cu^urts,   VII.   d.   ta   DiKest   Sop.   Ct. 

Appeal  —  rrom  territorial  supreme 
court  ^  mverslble  error  ^  adverse 
poNsesfllon  —  color  of  lllle. 

2.  A  ruling  of  a  territorial  supreme  court 
that  a  reference  by  way  of  mere  recital  to 
an  earlier  defective  deed  in  the  deed  relied 
upon  as  color  ot  title  in  support  of  a  claim 
of  adverse  possession  did  not  render  the  lat- 

NoTE.— As  to  review  by  the  United  Staten 
Supreme  Court  of  territorial  decisions — sec 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed. 
U.  S.  687. 

On  the  right  of  foreign  corporation  to 
plead  the  statute  of  limitations — see  note 
to  Winney  v.  Sandwich  Mfg.  Co.  18  L.R.A. 
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tCT  detd  fonifficleiit  for  the  purpose,  where, 
in  every  other  rupeet,  it  !■  >dequBt«  U  not 
•o  niBnifestl}'  erroneous  sa  to  require  re- 
versal in  the  Fcdertl  Supreme  Court  on  ap- 

fror  otber  cnaei,  » 
IMS.] 


Argued  Narember  6,   IS13.     Decided  Jan- 
UU7  6,  1914. 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  ArizouB  to  review  a  decree 
which  afflrmed  a  decree  of  the  District 
Court  of  Qil«  County,  in  thst  territory,  in 
fsvoT  of  defendant  in  a  snit  to  quiet  title. 
AlBrmed. 

See  same  caw  below,  12  Aria.  839,  100 
Pac.  813. 

The  facta  are  stated  in  the  opinion. 

Mr.  A.  Ij.  PIncoffs  argued  the  cause  and 
filed  a  brief  for  appellant: 

The  defendant,  being  a  foreign  corpora- 
tion,  canuot   set   up   tlie   statute   of  limi- 

Larson  v.  Aultman  &  T.  Co.  86  Wis.  281, 
3&  Am.  St.  fiep.  893,  60  N.  W.  giS;  Wil- 
liams V.  Metropolitan  Street  H.  Co.  68  Kan. 
17,  «4  L.E.A.  TB4,  104  Am.  St.  Kcp.  377,  74 
Pac.  000,  1  Ann.  Cas.  0;  SUte  v.  National 
Acci.  Soc.  103  WiF.  208,  79  N.  W.  223; 
Robinaon  v.  Imperial  Silver  Min.  Co.  B 
Nev.  44,  10  Mar.  Min.  Rep.  370;  State  v. 
Central  P.  R.  Co.  10  Nev.  47;  Barstow  v. 
Union  Consol.  Silver  Min.  Co.  10  Mev.  3SB; 
Olcott  V.  Tioga  R.  Co.  20  N.  Y.  210,  76  Am. 
Dec.  3S3:  Clarke  t.  Bank  of  MissiHsippi, 
10  Ark.  510,  62  Am.  Dec.  24S,  253,  note. 

A  deed  founded  on  a  sale  for  taxes  which 
on  its  face  ii  abiolutel;  void  does  not  sup- 
port adverse  possession  under  a  statute  of 
limitations. 

Redneld  v.  Parks.  132  V.  8.  239,  33  L. 
ed.  327,  10  Sup.  Ct.  Rep.  83;  Den  ex  dem. 
Saxton  T.  Hunt,  20  N.  J.  L.  403;  Bradtbaw 
V.  Ashley,  ISO  U.  S.  SB,  49  L.  ed.  423,  21 
Sup.  a.  Rep.  2BT. 

The  ten  yean  statute  of  limitations  does 
not  apply:  (a)  because  its  operation  is 
TCitricted  to  the  recovery  of  laoda  held 
without  deed;  and  (b)  because  no  such 
limitation  waa  tn  existence  wben  plaintiff's 
cause  of  action  accrued,  and  the  statute 
must  be'  given  a  prospective  operation. 

Redfleld  v.  Parke,  supra. 

If  the  statute  is  Intoidrd  to  havfe  a 
retrospective  effect,   it  is   unconstitutional. 

Uilbert  *.  Ackenuan,  IfiB  N.  Y.  UB, 
sto 


45  LJtA.  118,  BS  N.  B.  763;  Price  t.  Hop- 
kin,  13  Mich.  318. 

Hrs.  Sarab  H.  Borln  argued  the  canaa 
and  Sled  a  brief  for  appellee; 

A  foreign  corporation  which  had  eon- 
ptled  with  the  laws  of  Arizona  govemlng 
sueb  corporations,  and  waa  eontlnnoualjr 
engaged  tn  doing  business  therein  during 
the  entire  period  required  to  bar  this  ac- 
tion, and  during  all  that  time  had  a  resi- 
dent agent  there  upon  whom  process  could 
be  served,  can  avail  itself  of  the  statnta  of 
limitations  of  Arizona  and  acquire  title  to 
real  estate  therein  by  adrerse  posaeasim. 

Sidway  v.  Uissonrl  Land  &  Live  Stock 
Co.  187.  Mo.  673,  86  8.  W.  160;  Thompaoa 
T.  Texas  I^nd  &  Cattle  Co.  —  Tex.  CI». 


Southern  R.  Co.  v.  Greene,  216  U.  S.  400, 
64  L.  ed.  636,  30  Sup.  Ct.  Rep.  SST,  IT 
Ann.  Cas.  1247;  Yolivar  t.  Richmond  Cedar 
Works,  162  N.  C.  6116,  06  S.  B.  200,  21 
Ann.  Cas.  623;  Southern  R.  Co.  t.  Mayoa, 
SI  C.  C.  A.  70,  113  Fed.  B4;  Wehrenberg  r. 
New  York,  N.  H.  ft  H.  R.  Co.  124  App.  DIt. 
206,  108  N.  Y.  Supp.  704;  HcCabe  v. 
Illinois  C.  R.  Co.  4  McCrary,  492.  13  Fed. 
827;  Turcott  v.  Yaioo  *  M.  Valley  R.  Co. 
101  Tenn.  102,  40  L.R.A.  768,  70  Am.  St. 
Rep.  661,  46  S.  W.  1067;  O'Connor  t.  jEtna 
L.  Ins.  Co.  67  Neb.  122,  93  N.  W.  137,  99 
K.  W.  845;  Wall  v.  Chicago  &  N.  W.  R.  Co. 
69  Iowa,  601,  29  N.  W.  427;  Tiller  t.  bt. 
Louis  k  6.  P.  R.  Co.  189  Fed.  994;  Law- 
rence  v.  Ballou,  50  Cal.  266;  Colonial  &  U. 
S.  Mortg.  Co.  V.  Northwest  Thresher  Co. 
14  N.  D.  14T,  70  L.R.A.  814,  116  Am.  Bt. 
Rep.  642,  103  N.  W.  916,  B  Ann.  Caa.  1160; 
25  Cyc.  1243. 

The  construction  of  this  statute  by  tlw 
supreme  court  of  the  territory  of  Aritout 
is  of  great,  if  not  controlling,  weight. 

Lewis  V.  Herrera,  208  U.  S.  309,  62  L. 
ed.  600,  28  Sup.  Ct.  Rep.  412. 

Paragraph  2299  of  the  Civil  Code  ol  1B87. 
which  was  the  statute  in  effect  in  Arieona 
in  1893,  wben  defendant's  adverse  poa- 
seasion  commenced,  and  which  was  re-en- 
acted as  1  2B37  of  the  Revised  SUtutea  of 
1901,  the  statute  in  effect  at  the  time  this 
action  was  commenced,  was  adopted  from 
Texas,  and  Is  identical  with  article  3342, 
Revised  Statutes  of  Texas.  This  sUtnte  had 
been  interpreted  by  the  supreme  eo'irt  ol 
Texas  prior  to  its  adoption  in  Arizona.  Our 
legislature  is  therefore  presumed  to  hava 
adopted  such  interpretation,  and  the  Tcxaa 
decisions  construing  the  statute  'H>ntroI. 

Goldman  v.  Sotelo,  8  Ariz.  85.  68  Pac.  BBS; 
Henrietta  Min.  &  Mill.  Mfg.  Co.  t.  Gardner, 
173  U.  S.  123,  43  L.  ed.  637.  19  Sup.  Ct  Rep. 
327;  Richmond  4  A.  E.  Co.  v.  R.  A.  Patter- 
scm  Tobacco  Co.  109  U.  S.  311,  42  L.  «d. 
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7H,  IS  Sup.  Ct  Rep.  835;  MetropoliUn 
S.  Co.  V.  Moon,  121  U.  (J.  65B,  80  L.  cd. 
1012,  7  Sup.  Ct.  Rep.  18S4. 

Tba  facta  MtebliBh  a  parforiti»ace  ol  every 
nqniaita  ol  the  flTe-yemn  atktute  ef  lim- 
HUkm*.  It  ^peara  tberefTom  that  the  deed 
fawn  JaaiM  and  Dodge  to  appellee  wai  re- 
corded February  17,  18&3,  and  that  for  more 
(kas  five  ytuxm  prior  to  tbe  inititutioo  of 
plaintiff'a  suit  defendant  held  peaceable  and 
adrcne  poaaeaaion  of  the  landi  in  dtepute, 
wgrking,  uaing,  and  enjoying  the  aame, 
daining  title  thereto  under  that  duly  re- 
corded deed,  and  paying  all  taiea  due  there- 
<a.  I'hia  waa  aufSeient  to  vest  the  title  in 
the  defendant. 

StnbbleHeld  v.  Hanaoii,  —  Tex.  Civ.  App. 
— ,  04  S.  W.  400)  LoDg  T.  Itiompeon  &  T. 
Loaber  Co.  —  Tex.  Civ.  App.  — ,  140  S.  W. 
Ml;  Clark  v.  Aabnry,  —  Tei.  Civ.  App.  — , 
IM  a  W.  280. 

Any  inatrnment  in  the  form  of  a  deed, 
ead  not  void  upon  ita  face,  ia  lufficient  aa 
the  baaia  of  the  five-yeara  atatute  of  limi- 
tatitn.  It  ia  entirely  immaterial  on  a 
qtuation  <rf  limitations  and  for  the  pnrpoae 
si  tile  defenaa  of  the  five-yeara  atatute  or  the 
■Mcrtion  of  title  by  adveree  poaeeaiioa 
thereunder  what  title  appellee")  grantora 
bad  to  the  land,  or  whether  they  owned  any 
intcrert  in  it  at  all. 

Hunton  v.  Nicholi,  SS  Trx.  230;  Fry  t. 
Btker,  50  Tex.  404;  Harria  v.  Bryaon,  34 
To.  Civ.  App.  932,  80  S.  W.  105;  Brovrn  v. 
O^ricn,  11  Tex.  Civ.  App.  4S«,  33  S.  W. 
til;  Uidkiff  v.  Btephena,  0  Tex.  Civ.  App. 
411,  2a  S.  W.  S4;  Harrii  v.  Weill,  85  Tex. 
lit,  20  S.  W.  68;  McDonough  T.  JelTeraon 
Cennty.  TO  Tex.  G36, 16  8.  W.  400;  Goldman 
V.  Sotelo,  8  Ariz.  86,  08  Pac.  668. 

The  bar  of  the  atatute  will  not  be  prevent- 
*i  because  a  deed  ia  inoperative  by  reaaon 


Sebleicher  v.  Gatlin,  89  Tex.  870,  SO  S.  W. 

I!0. 

The  nature  of  the  inatrtlment  aa  a  convey- 

'*<>ce  of  the  land  ii  not  changed  by  the  lub- 

""^nent  reference  to  the  •upervisor'*  deed. 

Kirby  v.  Pitchfork  Land  k  Cattle  Co.  — 
*■«.  Civ.  App.  — ,  120  8.  W.  IIH. 

Good  faith  ia  never  easential  under  the 
"''Vc  or  ten  yean  atatutei  of  limitation. 

UcDonongb  v.  Jefferaon  County,  TO  Tex. 
^^;  Kinney  v.  Vinaon,  32  Tex.  120;  Tioga 
^  Co.  V.  Bloaaburg  ft  C.  R.  Co.  20  Wall. 
Xk,  22  L.  ed.  331. 

The  facta  are  luRcient  to  eitabUah  ap- 
pellee's title  by  advene  poaaeaaion  under 
tb  ten-ycara   atatute  of  limitationa. 

Kinney  v.  Vinaon,  32  Tex.  120i  Bruce  v. 
'Watbin^ton,  80  Tex.  368,  16  8.  W.  1104; 
Carloek  ».  WiUard,  —  Tex.  Civ.  App.  — ,  140 
«.  W.  303;  Ball  v.  Filba,  —  Tex.  Civ,  App. 
~-i  IBS  S.  W.  OSSi  HaeGregor  v.  Thompaon, 
ML.  «d. 


T  Tex.  Civ.  App.  32,  20  8.  W;  S40)  Caz  v. 
Sherman  Hotel  Co.  —  Tm.  Civ.  App.  — , 
47  S.  W.  808;  Link  t.  Bland,  43  Tex.  Ot. 
App.  SIO,  95  S.  W.  lllOi  Wieaa  v.  Goodhue, 
46  Tex.  Civ.  App.  142,  102  S.  W.  703. 

The  ten-yeara  atatute  of  limitationa  of 
Ariiona  took  tfect  September  1,  lOOl;  and 
operated  on  eanaea  of  action  then  exiating. 

Cumminga  v.  Rotenberg,  12  Arii.  327, 100 
^ac.  SlOi  Lewis's  SutherUnd,  Btat.  Conitr. 
I  176;  £ndlich,  InUrpretation  of  SUtutea, 
4S0;  Buaaell  v.  H.  C.  Akelcy  Lumber  Co. 
45  Minn.  370,  48  11.  W.  3;  Oibome  v. 
Lindatrom,  0  N.  D.  1,  40  LJIjL  716,  81 
Am.  St.  Rep.  BIO,  81  N.  W.  72. 

The  l^iilature  may  prescribe  a  limita- 
tion for  the  bringing  of  auita  where  none 
previously  existed  that  will  operate  upon 
rights  of  action  which  accrued  before  it 
became  effective,  provided  only  that  a  rea- 
sonable time  be  given  by  the  new  law  for 
the  commencement  of  suit  before  tbe  bar 
Ulies  effect. 

Wheeler  v.  Jackson,  137  U.  S.  245,  34  L. 
ed.  6GB,  11  Sup.  Ct.  Rep.  7$;  Terry  v.  An- 
derson, 06  U.  8.  628,  032,  24  L.  ed.  305,  SaO; 
Koshkonong  r.  Burton,  104  U.  S.  668,  20 
L.  ed.  880;  Mitchell  v.  Clark,  110  U.  S.  033, 
28  L.  ed.  279,  4  Sup.  Ct.  Rep.  170,  812; 
Soper  V.  Lawrence  Bros.  Co.  201  U.  8.  3SB, 
SO  L.  ed.  788,  20  Sup.  Ct.  Rep.  473)  Bige- 
low  v.  Bemia,  2  Allen,  4B8;  Smith  v.  Morri- 
son, 22  Pick.  432;  UercbanU'  Nat.  Bank  r. 
Braithwaite,  7  N.  D.  366,  00  Am.  St.  Rep. 
653,  76  N.  W.  244;  Hill  v.  Townley,  4B 
Minn.  107,  47  N.  W.  663. 

Tbe  period  between  the  passage  of  the  act 
and  its  going  into  effect  may  be  considered 
in   determining  the  question  of  reasonabU 

Cumminga  v.  Roaenbbrg,  12  Ariz.  327,  100 
Pac.  810;  Lewia'a  SutherJaud,  SUt.  Constr. 
I  707,  and  notes;  RusseU  v.  U.  C.  Akeley 
Lumber  Co.  46  Minn.  370,  48  N.  W.  3; 
MerchanU'  NaL  Bank  v.  Braithwaite,  7  N. 
D.  358,  06  Am.  St  Rep.  063,  76  N.  W.  244;  ■ 
Wrightman  v.  Boone  County,  82  Fed.  412; 
Oabome  t.  Undstrom,  0  N.  D.  1,  40  L.S.A. 
TIS,  81  Am.  St.  Rep.  616,  81  N.  W.  72. 

Adverse  possession  of  land  for  the  period 
fixed  by  tbe  statute  of  limitations  confers 
title  thereto  which  may  be  quieted  in  an 
action  brought  for  that  purpose  by  the  par^ 
asserting  auch  title. 

Pacheco'v.  Wtlaon,  2  Ariz.  411,  18  Pae. 
507;  Moody  v.  Eolcomb,  20  Tex.  714;  Smith 
V.  Montea,  11  Tez.  24;  Jonea  v.  Creech,  — 
Tex.  Civ.  App.  — ,  108  S.  W.  07S;  Qlasscoek 
v.  Dimmitt,  —  Tex.  Civ.  App.  — ,  1*1  8.  W. 
822;  BaU  v.  Filba,  —  Tex.  Civ.  App.  — ,  103 
S.  W.  0S5;  Independent  Dist.  v.  Fagen,  94 
Iowa,  076,  83  N.  W.  466;  Longee  v.  Shu- 
hart,  127  Iowa,  173,  102  N.  W.  1125;  Quinn 
V.  Quinn,  TO  Iowa,  BOB,  41  N.  W.  SIO;  Sharon 
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V.  Tucker,  144  U.  B.  533,  36  L.  ed.  638,  12 
Sup.  Ct.  Rep.  72Di  Uunpbell  t.  Bolt,  llfi  U. 
8.  9S0,  ZS  L.  cd.  483,  6  Sup.  Ct.  Rep.  208. 

Ihe  title  Kcquired  bj  advene  poue«Bion 
under  the  atatute  of  limitationa  !■  title 
in  fee.  The  itatuU  of  limitAtions  inveata 
the  poaieseor  with  title  m  fullj  and  efTectu- 
all7  M  if  the  title  had  been  acquired  b; 
patent  or  by  abaolute  conveyance  from  the 
holder  in  fee.  . 

Bridges  v.  Jobnaon,  69  Tex.  717,  T  S. 
W.  506;  Moody  v.  Uolcomb,  26  Tex.  719; 
Hall  V.  Law,  102  U.  8.  461,  466,  20  L.  ed. 
SIT,  219;  Harpending  v.  Reformed  Proteat- 
ant  Dutch  Church,  16  Pet.  456,  492,  10 
L.  ed.  1029,  1043;  Leffingwell  v.  Warren.  2 
Blaclc,  699,  606,  17  L.  ed.  Z6I,  203;  Eehoia 
T.  Hubbard,  90  Ala.  300,  7  So.  817;  Unrrftj 
T.  Uojile,  97  Ala.  fiSS,  11  So.  797. 

Mr.  Chief  Juatlee  Wlil(«  delivered  the 
opinion  of  the  court: 

We  confine  our  atatement  to  bo  much  of 
the  case  as  ia  necessary  to  develop  the 
matters  for  decision. 

Work,  tbe  appellant,  who  waa  plaintiff 
in  the  trial  court,  sued  the  United  Globe 
Mines,  tlie  appellee,  to  quiet  his  title  to 
certain  described  mining  property,  averring 
that  be  had  the  fee-simple  title  to  the  aame. 
and  although  defendant  asserted  some  ad- 
verse right,  it  had  no  title  or  interest  in  tbe 
property.  The  defendant,  averring  itsell 
to  be  a  New  York  corporation  having  its 
principle  place  of  buaineaa  in  Globe,  Gila 
county,  Arizona,  in  its  answer,  besides  tra- 
versing the  averments  of  tlie  complaint, 
alleged  that  it  waa  entitled  to  tbe  poases- 
aion  of  the  property  aued  for,  and  was  the 
owner,  because  for  more  than  five  years 
before  the  commenceinent  of  the  suit  it  had 

"in  the  actual,  continuous,  uninterrupted, 
peaceable,  exc1usiT«,  open,  notorious,  hostile, 
and  adverse  poasesaion  of  eaid  premises,  and 
has  been  cultivating,  using,  enjoying,  and 
working  the  same,  paying  taxes  thereon, 
and  uolding  and  claiming  tbe  same  and  the 
title  thereto  adversely  to  plaintiff  and  all 
the  world,  under  •  deed  from  William  G. 
Dodge  and  D.  Willis  James,  conveying  said 
premises  to  [598]  this  <^fendant,  which 
deed  is  dated  January  3lBt,  a.  p.,  IS93,  and 
which  said  deed  was  duly  recorded  on  the 
17th  day  of  February,  a.  d.,  1893,  in  the 
office  of  the  county  recorder  of  Gila  county, 
said  territory,  in  book  3,  Deeds  of  Mines,  at 
paga  299: 

"And  defendant  alleges  that  the  cause  of 
LCtion,  if  any,  stated  in  the  complaint  here- 
in, did  not  accrue  within  Ave  years  next 
before  the  conmencement  of  thia  action." 

In   addition,    as   «   second   ground,    the 


ownership  of  tbe  property  waa  asacrtad  t» 
have  been  acquired  by  a  period  of  ten  yeara* 
limitation,  tbe  beneBt  of  which  was  espre**- 
ly  pleaded.  The  prayer  of  the  answer  wa» 
not  only  that  the  claim  of  the  plaintifl  bw  - 
rejected,  but  that  there  be  affirmative  icllrf 
adjudging  tbe  title  of  the  property  tc  b* 
in  the  mining  company. 

The  case  waa  submitted  to  tlfe  trimi  ooorti 
upon  an  agreed  statement  of  facta,  and  wa» 
decided  in  favor  of  tbe  defendant,  and  k 
judgment  of  affirmance  followed  in  th» 
EUprcme  court  of  the  state  to  whicb  th* 
case  was  taken,  that  judgment  being  th* 
one  to  which  this  writ  of  error  is  directed- 
The  court,  for  the  purpose  of  its  conaider- 
atiwi  of  the  case,  adopted  tbe  statement  of 
facts  acted  upon  by  tbe  trial  court. 

Three  principal  questions  were  decided: 
(a)  That  tbe  United  Gk>be  Mines,  although 
a  foreign  corporation,  was  entitled  to  avail 
itaelf  of  the  statute  of  limitationa;  (b) 
that  the  deed  which  the  United  lilobe  Mine* 
asserted  as  tbe  basis  of  its  claim  to  a  right 
of  ownership  resulting  from  the  five  yean' 
limitation  under  %  2937  of  the  Revised  Stat> 
utea  of  Ariiona  for  IBOl  was  sdequate,  and 
hence  the  United  Globe  Mines  waa  thr 
owner  of  tbe  property  by  limitation;  and 
(c)  besidea  that,  the  facta  proven  as  tb» 
basis  of  the  ten  year  limitation  under  i 
2Q3S  of  the  Revised  Statutes  of  Ariiona 
for  1001  were  adequate  to  bring  the  United 
Globe  Mines  within  the  embrace  of  the  stat- 
ute, and  therefore  to  additionally  sustain  it* 
claim  of  ownership  [B98]  on  such  ground. 
For  the  purposes  of  this  appeal  a  number 
ot  grounds  of  error  were  asserted,  but  we 
content  ourselves  with  the  mere  statement 
that  we  think  they  are  without  merit  be- 
cause, in  the  argument  at  bar  for  the  ap- 
pellant, only  tbe  rulings  of  tho  court  below 
concerning  tbe  three  proposition  to  whieb 
we  have  referred  are  discussed  and  insisted 
upon  aa  a  basis  for  reversal.  We  com^ 
then,  briefly  to  consider  those  propositions. 

At  the  outset  it  is  to  be  obaerved  that 
the  queations  are  inherently  and  in  thr 
atricteat  sense  local  in  character,  depend- 
ing as  they  do  upon  the  right  to  have  tba- 
benelit  in  the  territory  of  the  statutes  of 
limitation  concerning  real  estate,  and  th* 
application  ot  such  statutes  to  the  cas«  a& 
made  by  the  defendant,  the  United  Glol  - 
Mines.  But  aa  to  questions  of  dueh  ehar- 
acUr  the  settled  rule  is  that  thia  court 
"accepts  the  construction  which  the  terrir 
torial  court  has  placed  upon  a  local  stat- 
ute;" in  other  words,  will  not  disregard  or 
reverse  the  same  unless  constrained  to  d» 
so  by  the  clearest  conviction  of  seriou* 
error.  Phsnix  R.  Co.  v.  Landis,  where  *. 
fuU  list  of  the  applicable  eases  la  eoUeeted,. 

lai  V.  a. 
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Mdtd  December  28  lut   [231   U.  S.  S78. 

uto,  877,  M  Sup.  Ct.  Eep.  1TB).    With  onr 

jg^  thna  defined  the  CMe  ii  reidily  die- 

piMd  of.    A«  to  the  flnt  qneatioD,  the  court 

Mow  exprcMlj  fonod  that  during  the  whole 

d  tb*   atatatorr    Ume    the    United    Globe 

kitEi,  atthougb  a  nonreeident  in  the  ftenie 

Ihtt  it  wu  A  corporation  of  foreign  or- 

pointion,  had  compiled  with  the  laws  of 

Arinoa,  waa  in  poaseaiion  of  the  property, 

ptjing  taxes  thereon  and  conducting  bnal- 

HH  bj  means  of  its  um,  and  wu  lubject 

Uwre  to  be  aued,  having  under  the  law  of 

tbi  territory,  an  agency  for  that  purpoie. 

It  it  manifeat   under    these   conditions,   if 

tbm  be  any  ground  for  a  different  eon- 

dnion,  which  we  do  no,t  intimate,  there  is 

M  poMible    room    for    holding    that    such 

Nrions  error  was  committed  as  to  constrsin 

■  b)  reverse.    Aa  to  the  second  proposition, 

— tbe  five  fears'  statute, — the  only  conten- 

Vm  it  that  the  court  erred  In  holding  that 

[•00]  a  reference  in  the  deed  which  was  re- 

H«d  upon  to  the  origin  of  title  did  not  oper- 

it«  to  render  the  deed  relied  on  InsuHicient 

lor  the  purposes  of  the  statute,  altbougb  It 

*u  in  every  other  respect  adequate.     That 

!•  to  say,  the  contention  is  tnat  the  suffl- 

•dacy  ot  tbe  deed  should  have  been  tested 

sot  by  its  own  adequacy,  but  by  the  insuffi- 

efotcy  of  another  deed,  not  involved  in  the 

Wse,   simply    because   iuch    other   deed    by 

»Xyof  mere  recital  was  referred  to  in  the 

**«d  which  was  relied  on,  and  upon  wliicli 

■^e^d  the  application  of  the  bar  o[  tbe  stat- 

"t^  solely  depended.     We  do  not  test  the 

*^vuracy  of  tbe  reasoning  upon  which  the 

^^Vtention  must  rest,  nor  comprehenBively 

p^S^iew  the  authorities,  since  in  our  opinion 

[^     cannot  be  said,  either  from  the  point  of 

^^■*w  of  reason,  or  from  a  consideration  of 

^%Sa   decided   cases ,t    that   there   is   ground 

^^r  holding  that   there  was   such   manifest 

^^.lor  committed  as  to  justify  reversal.     In 

*^ying  this  we  intimate  no  doubt  aa  to  the 

~  "Viiieetaess  of  tbe  ruling  below  made;  our 

*  wie  purpose  is  to  abstain  from  deciding 

.  purely   local   question   in  the  absence  of 

e  conditions  which  render  it  necessary 

^or  us  to  do  SO, — that  is,  the  existence  of 

'^Uin  error  of  so  serious  a  nature  as  to 

'Require  correction  at  our  hands. 

Afflrmed, 

tJackson  ex  dem.  Bradstreet  v.  Hunt- 
bgton,  S  Pet.  402,  *A7,  8  L.  ed.  170,  liO; 
Clarite  V.  Courtney,  fi  Pet  S19,  3S4,  8  L. 
«L  140,  IfiS;  Pillow  V.  BoberU,  13  How. 
I7(t  14  L.  ed.  228;  Wright  *.  Mattison,  18 
How.  50,  19  L.  ed.  280;  Cameron  v.  United 
State*,  148  U.  S.  301,  37  L.  ed.  450,  13 
8q).  Ct.  Rep.  S9G. 
M  Ij.  cd. 


[6011  ADA  E.  H.  VAN  BTOKEL,  In  Her 
Own  Right,  and  Margaret  Ethel  Van 
Syckel  et  al.,  bv  Ada  S.  H.  Van  Sjekel, 
Their  Nest  Friend.  Appta., 

JUAN  JOSE  ARSUAOA  et  al..  Partners 
under  the  Firm  Name  of  Sobrinos  de  Ei- 
quiaga,  and  Paul  A.  English. 

(SeeB.  C.  Reporter's  ed.  SOl-616.) 

Appeal  ^  scope  of  review  ^  flndlngs  of 

fact. 

l.The  findings  of  fact  may  be  reviewed 
by  tbe  Federal  Supreme  Court  on  an  ap- 
peal from  the  district  court  of  the  United 
States  for  Porto  Rico  so  far  as  is  neccs- 
saiT  to  pass  upoti  the  objections  tbat  such 
findings  were,  on  the  face  ot  the  record, 
manifestly  based  solely  upon  Inferences 
drawn  from  purol  uroof,  confiirlin^  with 
the  declarations  ot  tne  parties  contained  in 
notarial  acts,  and  which,  under  the  local 
law,  were  not  lawfully  susceptible  of  being 
overthrown  by  parol  proof,  and  tlist  the 
necessary  effect  of  such  findings  was  to 
give  effect  to  the  parties'  own  fraud  and 
deceit,  since  these  propositions  in  their 
final  analysis  challenge  the  adequacy  of  the 
findings  to  sustain  the  legal  conclusions 
based  upon  them. 
[For  other  cSBes.  see  Appeol  and  Error.  VIIl. 

J.  tn   DIffeit  8ap.   Ct.  1908.) 
Elvldence  —  parol  and   extrlnnfc  proof 

concerning  writings  —  amblfculty. 

2.  Intrinsic  ambiguity  in  a  document  or 
contract  justiSes  by  the  express  terms  of 
Porto  Rico  Laws  IHOg,  p.  73,  f  28,  the  right 
to  resort  to  extrinsic  proof  to  dispel  it. 
IFor  other  csies.  nee  BTldsDce,  Tl.  I,  In  Di- 
gest Sup.  Ct.   ISOB.] 

Ehridence  —  parol  and  estrlnalc  proof 
concerning  writings  —  amblgnlt]'. 

3.  There  is  such  ambiguity  in  srticles  ot 
copartnership  concerning  the  method  of  car- 
rying on  the  business  for  which  the  part- 
uersliip  was  organized  as  to  justify  the  ad- 
mission of  explanatory  proof,  where  the 
partnership  agreement  is  silent  on  tlie  sub- 
ject, and  tbe  property,  one  half  of  which 
was  bought  from  one  partner  by  the  otliers, 
and  the  whole  of  which  was  then  put  by  the 
joint  owners  into  the  firm  aa  its  sole  capi- 
tal in  trade,  appears  on  the  face  of  tne 
agreement  to  be  an  inventory  of  the  assets 
and  property  of  a  pre-existing  dairy  and  . 
cattle  business,  and  where,  included  in  the 
property  bought,  was  a  sum  of  money  stated 
to  be  "value  of  worliing  capital,"  suggesting 

NoTx. — On  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  Porto  Rican 
courts — see  note  to  Garroci  v.  Dastaa,  61 
L.  ed.  U.  S.  309. 

Generally,  on  parol  evidence  to  vary 
written  contract— see  notes  to  Durkin  v. 
Cobleish,  17  L.R.A.  270,  and  Atkinson  v. 
Cummins,  13  L.  ed.  U.  S.  223. 

As  to  coming  into  equity  with  clean  hands 
— see  notes  to  Pittman  v.  Pittman,  11 
L.R.A.  408,  and  Medford  t.  Levy,  2  L.R.A. 
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m  pKMut  purpoM  to  continii*  ta  ezlaUng 

[For  «th«r  cana.  hm  ETldene*,  Tl.  L  ta  Dl- 

Sert  Bnp.  Ct.  IftOS.] 
Erldence  —  parol  and  extrinsic  proof 

Con««rnlnB  writinc*  -~  amblgnltr. 

4.  Including  in  an  a^pement  to  form  a 
Una  to  continue  the  dairy  and  cattta  bnai- 
neu  previoiiBlj  conducted  on  leaied  land 
b;  one  of  tbe  partnen  a  paramount  mort- 
gage debt  on  the  leaaed  land  aa  part  of  tbe 
plant  and  aseeta  tranaferred  bj  bim  to  tbe 
partnerahip  in  itself  create*  ambiguity  aa 
to  whetlier,  by  tbe  transfer  of  the  para- 
mount right,  it  was  not  intended  aho  to 
paaa  to  the  firm  the  subordinate  tease  right, 
which  ambiguity  becomei  so  apparent  as  to 
justify  the  admiMion  of  explanatory  proof 
when  it  ii  considered  that  tbe  establisbed 
business  was  carried  on  bv  meana  of  the 
leased  property,  and  that  tne  possession  of 
that  property  waa  a  neceaaary  prerequiiit<> 
to  tbe  continued  conduct  of  tbe  buainesa, 
and  tbat  tbe  interdependence  of  tbe  lease  and 
mortgage  was  so  great  that  a  transfer  of 
the  mortgage  to  the  lesaee,  because  be  waa 
tile  owner  of  the  lease,  bad  been  judicially 
ordered,  and  that  the  partnership  agreement 
required  the  transfer  of  the  mortgage  to  a 
tbird  person  by  legal  subrogation  if  tbe 
mortgagor  should  so  exact, 
iror  other  cases,  see  ETldince,  VI.  1,  tn  Dt- 

Kesl   Sup.  a.  1908] 
iiqnltr    —   clenn   Iisnds  —  estoppel    b; 

wrongful  act. 

6.  I'he  surviving  members  of  a  partner- 
ship   to    which    the    deceased    partt        '     ' 


ness  waa  to  be  conducted,  together  witb  a 
paramount  mortgage  tliereon,  are  not  pre- 
cluded, on  the  theory  that  they  are  at- 
tempting to  profit  by  their  own  fraud  and 
wrongdoing,  from  insisting  in  equity,  as 
against  bis  widow  and  beirs,  that  such  leaae 
was  extinguished  by  the  purchase  of  tbe 
land  by  the  firm  at  a  sale  on  foreclosure  of 
the  mortgage,  altbough.  prior  to  the  fore- 
closure proMedingB,  the  Arm  and  such  part- 
ner, who  still  appeared  upon  tbe  public 
records  to  be  the  owner  of  the  lease,  had 
entered  into  an  agreement  which  they  placed 
on  record,  whereby  tbe   lease  was  to  have 


See  same  eaaa  below  on  intarlocntoir 
bMring,  4  Porto  Sim  Fod.  Rep.  322. 

The  facts  sre  stated  in  tbe  opinion. 

Mr,  N,  B.  K.  PettlnclU  argued  tlie  eauas, 
and,  wltb  Hr.  Oeorgs  H,  Lamar,  filed  « 
brlaf  for  appellants: 

Equity  will  never  relieve  parties  from 
of  their  oontracta  unless 


to  prevent  tbe  deprivation  of  tbe  one  ri^i 
by  tbe  enforcement  of  tbe  other. 
(Tor  other  cnsen.  see  Kqnltr,  811-31B.  Bstop- 
pcl.  S3e-333,  In   DlKcal  Bap.  Ct  1»08.1 


Argued  November  13,  1B13.     Dwidsd  Jan- 
uary 5, 1014. 

APPEAL  from  tbe  District  Court  of  tlie 
United  States  for  Porto  Bleo  to  review 
a  decree  In  a  suit  for  the  dissolution  of  a 
partnership  which  finds  a  leaae  to  have  been 
extinguished  by  a  purchase  of  the  leased 
property  at  s  foreclosure  sale,    Affirnted. 


tbcy  have  been  Induced  to  enter  into  such 
oontracts  by  fraud,  deception,  accident,  or 
mistake.  Nothing  resembling  either  of  these 
things  is  alleged  in  this  cross  bill;  on  the 
contrary,  it  is  averred  and  iuaisted  that  both 
parties  to  the  contract  knew  just  what  tbey 
were  doing  and  the  exact  purpose  to  ba 
accomplished  i  tbat  tbat  purpose  affected 
only  third  persons,  and  as  between  the  par- 
ties themaelves  it  ^vas  to  be  simply  aa  so 
much  waste  paper.  Courts  will  not  hear 
parties  so  stuttily  themselves. 

Walden  v.  Skcinner,  101  U.  S.  677,  SS4,  2S 
L.  ed,  963,  DaO;  Brown  v.  Slee,  103  U.  S.  82B, 
83S,  20  L.  ed.  OIB,  022;  Northern  Aaaur. 
Co.  V.  Grand  View  BIdg.  Aaso.  183  U.  S.  303, 
318,  46  L.  ed.  S13,  218,  £2  Sup.  Ct.  Rep. 
133;  Simpson  T.  United  States,  199  U.  S. 
397,  SOB,  60  L.  ed.  24S,  20  Sup.  Ct,  Rep. 
54. 

Where  a  party  assumes  a  certain  position 
in  a  legal  proceeding  and  succeeds  in  main- 
taining that  position,  he  may  not  thereafter, 
simply  because  his  interests  have  changed, 
assume  a  contrary  position,  especially  it  it 
be  to  tbe  prejudice  of  tbe  party  who,  ha* 
acquiesced  in  the  position  formerly  taken 
by  him. 

Davis  V.  Wakelee,  158  U.  S.  080,  689,  3S 
L.  ed,  67S,  GS4,  19  Sup.  Ct.  Rep.  656. 

Tbe  principle  underlying  onr  law  of 
estoppel  is  also  broadly  recogniied  in  the 
system  ol  law  governing  Porto  Rico, — 
in  fact,  It  is  one  of  the  maxims  of  tba 
Spanish  law.  It  has  been  described  by  the 
supreme  court  of  Porto  Rico  as  "the  moiml 
and  juridical  principle  tbat  no  one  can 
deny  bis  own  acta." 

Fern  Andes  r.  Gutierrex  del  Arroyo,  S 
Castro  Dec.  de  P.  R.  37,  42,  10  P.  R.  R.  60. 

In  the  ease  of  each  document  It  la  at- 
tempted to  set  up  a  contemporary  verbal 
agreement,  vitally  modifying — in  the  case 
of  tbe  document  of  July  27,  1901,  even  aa- 
nuUing — the  solemn  writing.  We  had  sup- 
posed it  to  be  elementary  that  such  allq^ 
tions  could  not  be  a  basis  for  such  aetion, 
unless  it  were  averred  tbat  such  contem- 
porary matt«r  would  show  frauii  or  mis- 
take in  securing  oomplalnanfs  signature  ta 
the  written  document. 

Selti  T.  Brewers'  Refrigerating  Mach.  Co. 
141  V.  S.  filO,  35  L.  ed.  837,  12  8np.  "Ct. 
Rep.  40. 

Canceling   mu    exocuted   c<»tract   it    kb 
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Hit.                                        VAN  8YCEEL  t.  ABSUAQA.  Wl-WXI 

avtiua  of  Um  matt  extraordinary  power  of  i  which  he  wu  a  member,  ot«.,  P.  Vut,  Syekel 

■  onrt  of  equity.     The  power  ought  not  to  &  Company  and  the  Santa  Crux  Sugar  Com- 

tt  eierrised  except  in  a  clear  caie,  and  never  pany.    The  defendant*  were  the  other  mem- 

for  u  alkged  fraud,  unlea*  tbe  fraud  be  I  beri  of  the  firm*.     From  the  petition   and 

ud«  elcArly  to  appear;   ncrei  (or  alleged  the   documenta   annexed,   from   the   an*wer, 

ttlil  repreacutatitm*,  imleea  their  faUity  is  and  a  croia  petition  Qled  by. tbe  defendant* 

elfiafaily  proved,  and  unlcH  tbe  complainant  to  conatrue  and  limit  a  document  referred 

1m  keen  deceived  and  Injured  by  them.  to  aa  an   agreement  for   "poitponement   of 

Atlantic  Delaine  Co.  v.  Jamea,  94  U.  B.  right*,"  a*  alw  from  the  itaues  taken  on  the 

for,  M  L.  ed.  112.  croa*  petition,  and  from  the  opinioc  of  the 

lie  croM  bill  ahowed  that  complainant*  court  and  tbe  atatement  of  facta  which   it 

tterrin  did  not  come  into  court  with  cleui  made,  it  i*  beyond  queation  that  the  only 

laadt.  oontroveray    between    the    partner*    aroaa 

Creath  t.  Bim*,  0  How.  192,  804,  12  L.  ed.  from  an  aa*ertioa  by  the  widow  and   heir* 

111,  117  i    Sample  v.  Barnes,   J4  How.  TO,  of  Van  Syckel  that  they  were  the  holder* 

IS,  14  L.  ed.  330,  332;  Randall  v.  Howard,  of  a  aubiiating  leaie  covering  an  important 

£  Black,   fiSS,    IT    L.    ed.   269;    Wheeler   v.  piece  of  partnership  real  eeUte. 

Si|^  1  Wall.  SIS,  IT  L.  ed.  040;   Scholey  The  aolution  of  this  eontroveray  depend- 

T.  Bnr,  23  Wall.  331,  23  L.  ed.  9B;   Wolf  ed  upon  the  answer*  proper  to  be  made  to 

T.  Stix,  9>  U.  8.  T,  26  h.  ed.  312)  BalUrd  the  following  questioni:     l*t  Did  the  lease 

T.  ScarU,   130  U.  S.  fiS,  32  L.  ed.   848,  9  which   waa  owned  by   Van  Syckel   prior  to 

finp.  Ct.  Rep.  418;   Dent  v.  Ferguson,  132  the  formation  of  the  partnership  <,.  t.  Van 

It.  B.  60,  66,  33  L.  ed.  242,  248,  10  Sup.  Ct.  Syckel  A  Company  paaa  to  that  firm  ■•  thj 

Stf.  13.  reiult  of  it*  organization    and    the    atipu- 

Mr.  Charle.  P.  Crul  argued  the  cau«  \^}°"'  5?"l';"r*  l?  '"■*""''"  °'  P"*"": 

and  filed  .  brief  for  appellee.:  '^'P       2^"  "  t*""  A™  b<^'""^  ""e  owner  of 

Evidence  i.  alway.  .dmi«.ible  to  prevent  ""e   lease,    wa*   such   !e«M  ext.njtu^bed   by 

tbe  fraudulent  u«,  of  a  written  inst^rument  «'"'^'™    ,^'"'  ^^*'  «  J^^^'   ["O^J  "  J^« 

by  .bowing  that  it  was  not  intended  to  be  '■»""  "'  *''«  P"  "base  by  the  Urm  of  the 

^erative    between    the    immediate    parties.  1^«1  property  under  a  foreclosure  sale!  and 

Michels   V.  Olmstead.   167   U.   S.   1(18,   39  3d,  even  although  as  a  general  rule,  the  leaw: 

L.  ed.  671,  ]6  Sup.  Ct.  Rep.  630;  Burke  v.  ""     "^'"f"'?^'^''     "     "             ^<^<">'")'»"* 

Dnlanov,  153  U.  S.  228.  38  L.  ed.  698.  14  j"*^'  ""''^/^'  surv.v.ng  members  of  the 

Sup.  Ct.  Rep.  836;  Hartford  F.  Ins.  Co.  v.  f""  "«  *"*"!  to  deny  the  existence  of  the 

Wilson.   I8T    U.  S.   40T,  47   L.  ed.  261.  23  '""'  "  •S""'*  "'J  «'<'•'*  v"''  ''""  °'  ^''" 

SuD    Ct    Ren    180  Syckel,   in   view   of   the   public    record  con- 

P~       '        P'         '  cerning  the  lease,  of  the  stipulations  of  tlie 

Mr.   01,1.1   J1..11.:.    Whit.   d.llv,™i    tb.  "fTf"!"'  '«■'"'  ■•l»"P™™"'l  »'  'ill'"" 

-    ■       J  .u           ..  "'  ">*  foreclosure  proceedings,  and  of  other 

•'Sr  1         Tw       j.i 1  it.  ™i»  •l«l">li«"  —il.  In  oltar  notarl.1  .,1.  t. 

When  the  court  below  delivered  its  opin-  , ,  ...             .        i-           j    ii.            . 

fon  and  made  [602]  a  statement  of  facts,  "''''=•'    ^^*    Partnership    and    the    partners 

it  did  not  enter  a  final  decree,  but  directed  a  **"  P^rtlesT 

.  ■.          .     .        .    .                 ..  *.i  k    ™.j_  Concluding  that  these  qucatinna  required 

raatatement  of  certain  accounts  to  be  made,  "                       /"                    "• 

...  ,  .an   amrmative  answer,  the  court  below  re. 

and     ordered     a     survey     and     report     «*....,        ,    .       ,       *  ,. 

Stt.  .o  th,  ™d   that  th.„.lt„  the   a„  °'  ''«  '"I'f  '.""     T'''  """I"  '''"'•  ]'■' 

iiugl.t  b.  «n.ll,  dlipoted  rf.     F»i.8  Ih.lr  '°."""  ."■"■"•"■"  ""  -f  I'd  ■"  •"  'l"!"- 

•tUKtlon  up.i  th.  «ntrelll..g  (ora  ol  Ih.  '""    °P"""'   ,'""'    '^"     '""    "''•''    ,""• 

nw.,.  which  tb.  «,urt  b.d  .talol  in   it.  ''""«'   "■"">;""«  ""•."'""'•Ifl   '«  • 

»iii.i,,  ud  th.  d«i.in  .h.r.«,r  ol  th.  ;<"l™.."t  ol  I.rt..     Wb.l.  rod.ed.n,  Ib.t 

bdlap  «nbodl«l  lb  th.  .UUm..t  ol  Uof.  "l""  '"  "  PO"'  to  r„i„  tb.  I.rt.,  ..d 

..              ..           i_       1.  1.       .    .L          1  wnile    further    conceoinK    that    if   enect    be 

tfc.  J-rt..*    who    believed    them^lve.   ag-  ^  ^^^  ,,^^,  ^^J     ^,^     ^        ^^^  ,, 

grltr^  at  once  ^tV^fA    bot  the.r  appeal  ^,^^j     ^    j,^_  j^  .,          i^irted\j   the  ap- 

was  dl«nu*ed  for  want  of  a  final  judgment.  h.^j,  (tat  there   should    be    m    rever.ii 

«E0  U.  8.  BOl.  66  L.  ed.  803,  81   Sup.  Ct.  ^^^  the  following  grounds;      (a)    Becaua. 

Bap.  718.    The  case  U  now  here  on  an  ap-  the  ultimate  finding*  made  by  the  court  as 

peal  from   a   final   Judgment,  and   the  con-  to  tbe   nonexiatence   of  the   leaae   were,   on 

tmtiona  previously  relied  upon  to  aecure  a  tbe   face   of   the    record,    manifestly    alons 

tareraal  are  applicable,  and  now  require  to  based    upon    inference*    drawn  from  parol 

b*  decided.  proof   conflicting  with    the   declarations   of 

Ibl*  *uit  wa*  b^un  by  the  widow  and  the  partie*  contained  in  notarial  acts,  and 

hdn  of  Paul  Van  Syckel  to  liquidate  and  which,  under  the  local  law,  were  not  law- 

distribnta  tb*  a**et*  of  two  partnerships  of  fully   auiceptible   of   being   overthrown    bv 
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pmrol  prool;  and  (b)  becsuK,  moreaver, 
error  U  manifcat  on  th..-  face  et  the  find- 
ings u  well  as  in  the  l%a]  conelutions 
based  on  the  findings,  because  it  was  im- 
poaiibie  to  conclude  that  the  lease  had  no 
existence  without  permitting  the  defend- 
ants to  repudiate  their  deelarationi  made  in 
notarial  acts,  to  base  a  claim  of  right  upon 
their  deceit  and  fraud,  and  to  discharge 
themselves  and  their  proper*  /  from  an 
obligation  by  giving  efficacy  to  their  wrong- 
doing. At  these  propositions  in  their  final 
anatvais  challenge  the  adequacy  of  the 
findings  made  to  sustain  the  legal  conclU' 
sions  [604]  baaed  on  them,  it  is  our  duty  to 
consider  and  to  decide  them.  A*  a  pruludi 
to  doing  so,  we  make  a  statement  of  thi 
case  as  established  by  the  findings,  and  ai 
elucidated  by  the  opinion  of  the  court  and 
the  documents  therein  referred  to. 

In  June,  J  897,  by  notarial  act,  Paul  Van 
Syckel  teased  from  one  Montilla,  the  Santa 
Criir  plantation  except  a  email  porti 
previously  leased  to  someone  else.  The 
rent  was  payable  monthly  and  the  I 
was  indeterminate  i  that  is,  was  to  last  aa 
long  as  Van  Syckel  cbose  to  pay  rent. 
property  when  leased  was  encumbered  by 
mortgage.  Van  Syckel  used  the  leased 
property  for  the  business  ot  raising  cattle 
ai...  carrying  on  a  dairy.  The  r^istration 
oflicer  refusing  to  record  the  lease  because 
of  the  uncertainty  of  the  term,  Van  Syckel, 
in  October  1899,  made  a  notarial  atatcment, 
fixing  a  t«rm  of  six  years,  and  reserving  the 
riglit,  at  will,  to  fix  future  terms.  The 
registering  officer  refusing  to  record  thi* 
statement.  Van  Sycke]  sued  to  compel  its 
registry,  and  was  successful,  the  supreme 
court  ot  Porto  Rico  (or  the  chief  justice 
thereof)  having  alarmed  an  order  directing 
the  registry  to  be  made.  The  holder  of  the 
mortgage  on  the  leased  property  liaving 
commenced  executory  proceedings  to  (ore. 
close.  Van  Syckel  sued  in  the  provisional 
court  created  by  the  American  military  au- 
thority to  enjoin  on  the  ground  of  an  al- 
leged fraudulent  combination  between  the 
debtor  and  creditor  by  foreclosure  at  the 
paramount  mortgage  to  wipe  out  the  lease 
and  impliedly,  on  the  further  ground  that, 
liaving  an  interest,  aa'  lessee,  in  paying  the 
parsmouitt  mortgage  debt,  he  was  entitled 
to  do  ao  and  take  a  oreditor'a  legal  subro. 
gatton.  Civil  Code,  |J  1203,  1210,  and  1211. 
The  foreclosure  proceeding  as  perpetually 
enjoined.  Tlie  mortgage  creditor  acqui- 
escing in  the  result,  in  March,  1900,  trans- 
ferred the  debt  to  Van  Syckel.  During 
these  proceedings  there  were  pending  in  thp 
local  courts,  suits  in  one  or  another  [605] 
form,  brought  by  Uontilla,  assailing  tbe 
rights  of  Van  Syckel.  The  exact  charac- 
ter of  thflM  mita  is  not  diacloiod,  but  thej 


are  referred  to  in  tbe  findlDga,  and  a  atata- 
ment  on  the  subject  is  contained  in  Uo>- 
tilla  V.  Van  Syckel,  8  P.  B.  B.  1S8,  162. 

In  June,  1900,  before  a  notary,  .V«b 
Syckel  and  the  firm  of  Sobrinor  d* 
Czquiaga,  an  established  and  reputable 
commercial  firm,  formed  a  partaarabip 
styled  F.  Van  Syckel  k  Compai^.  Tbe  a«t 
re:ited  that  Van  Byckel  was  the  owner  of 
enumeratt^  property,  viz,:  a  amall  farm,  a 
lot  of  cattle  "aa  per  inventory,"  a  lot  of 
personal  property,  constituting  the  plant  of 
a  dairy,  auch  as  cans,  bottles,  milk  strain- 
ing apparatus,  carts,  milk  wagons,  etc.,  etc., 
and  besidea  a  mortgage  paper  secured  on 
the  Santa  Crus  plantation,  inventoried  at 
about  J], 000  pesos;  and  lastly,  a  sum  of 
money  stated  in  the  nventc-t;  aa  "value  of 
working  capital,"  amounting  to  1111  peso*. 
These  various  items  gave  a  total  value  of 
30,000  pesos,  and  one  half,  15,000  pesoe, 
was  paid  ip  cash  by  Bobrii.os  de  Esquiaga  to 
Van  Syckel  as  the  purchase  of  one  half  tbe 
property  which  thus  became  jointlj  owned, 
an.  was  by  the  joint  owners.  Van  Syckel 
anr.  SobriDOs  de  Ezquiaga,  establieiiMl  aa 
the  capital  of  the  new  firm.  The  duration 
of  the  firm  was  two  years,  and  tbe  purpose 
of  its  organization  was  declared  to  be  the 
carrying  on  of  a  dairy  business  and  tbe 
purchase  of  cattle.  There  w^re  careful  pro- 
visions as  to  tbe  keeping  and  rendering  of 
the  accounts  of  the  firm,  as  to  tbe  equal 
power  of  management  by  the  partners,  and 
an  equal  division  between  them  of  proAts. 
There  was  a  stipulation  relating  to  tite 
mortgage  debt  on  Santa  Cruz,  providing 
that  if  the  debtor,  Montilla,  paid  the  same, 
the  sum  received  should  take  the  place  of 
the  debt  aa  firm  capital,  and  the  firm 
should  not  be  dissolved  thereby,  and  the 
same  result,  it  was  expressly  provided, 
would  follow  in  case  Montilla  should  "re- 
cuperate the  debt"  and  require  an  assign- 
ment of  the  same;  tbat  ia,  in  case  [60B] 
Montilla,  by  operation  of  legal  subrogation, 
compelled  a  transfer  of  the  debt  to  another. 

The  year  following,  in  July,  1901,  the 
flra  of  P.  Van  Syckel  A  Company  and  P. 
Van  Syckel  individually  were  parties  to  a 
notarial  act  styled  "postponement  of  right," 
by  which  the  firm,  aiter  reciting  its  owner- 
ehip  of  tbe  mortgage  claim  on  the  Santa 
Cruz  property  and  the  paramount  character 
of  the  mortgage  as  to  a  lease  on  the  prop- 
erty held  by  Van  Syckel,  waived  the  priori^ 
ot  the  mortgage,  gave  precedence  to  the 
lease,  and  expresaly  reuounc  1  all  right  ot 
tbe  mortgage  creditor  "U  rescind  the  leaae* 
as  against  Van  Syckel  and  his  "oowa* 
habientc*,"  This  act  was  placed  on  the  pub- 
records.  In  September,  1001,  Van 
Syckel  &  Company  commenced  executory 
proeeedings    againrt    Montilla  to   coforeo 
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tMr  Bortgage  debt,  md  in  due  courae,  in 
Msnnber,  1911,  th«  propert;  vta  Adjudi- 
«*ted  to  them  for  two  third*  of  iti  etti- 
nlcd  Taloe,  uid,  *»  wKi  customary  under 
tlkt  lonl  law,  the  state  of  the  record  w«s 
nfened  to,  tfii  the  priority  of  the  recorded 
kut  wu  recited. 

Ii  Hky,  1902,  the  firm  of  P.  Vkd  Sydccl 
A  Compuij  ma,  by  notarial  Kgreeinent,  ui- 
tMded  for  k  period  of  four  yean  to  the  lat 
iay  of  June,  IBOfl.     The  article*  of  exten- 
MR  rteited  the   original  organization,   the 
larcbaae  from  Vio  Syckel  of  the  property 
vkUi  conatitnted  the  capital  of  the  flmi, 
nKhuUng    the    debt    secured    by    mortgage 
npoi  Banta  Cmi.    It  then  recited  the  fore- 
dosure  and  the  purchaae  of  the  property  at 
ku  than  the  face  value    of    the   mortgage 
iAt,  and  stipulated  that  the  eapiUI  of  the 
new  Arm  should  not  be  thereby  diminiabed 
•1  the  property  took  the  place  of  the  debt 
ai  a  partnership  asset.    It  would  seem  that 
after  the   fareclosure   and    probably    after 
the  citeniion  of  the  firm,  the  suits  brought 
by  Hontilla   in   the  local   courts,  to   which 
■e  have   previously  referred,   were  decided 
sgtinit  him;  but  in  December,  1902,  a  new 
ni:  in  the  Porto  Rican  courts  was  ty  him 
IMtTj   commenced  against  Van  Syckel  in- 
diTidoally   and   the   firm   of  Van   Syckel   ft 
Coapany  and   its  members   to   rescind   the 
ksM  and  to  Tacate  the  foreclosure  proceed- 
ing, and  to  recover  the  Santa  Cruz  property. 
Speaking   generally,    as    to    the    lease,   the 
grouad  of  attack  was  that  it  was  void  for  un- 
cntainty,  that  the  notarial  declaration  of 
Van  Syclcel  aa  to  the  six-year  term  was  uni- 
lateral and  created  no  obligation,  and  that 
bis  reservation  of  future  right  to  fix  terms 
at  his  will  was  purely  protestative  and  void 
for  uncertainty.     As  to  the  mortgage  debt, 
the    assertion    was   that    the    transfer     by 
wbich   Van   Syckel   had   acquired   it,   conse- 
quent   OD    the    decree    of    the    provisional 
court,    bad   extinguished    the    mortgage    by 
payment,  as  no  subrogation  was  expressed 
is    the   transfer   or   could,   by   operation   of 
l«ir,     have     lesnlted     therefrom.      In     the 
Bie«.uwbile  and  before  tbe  extension  of  the 
partnership.     Van     Syckel    removed    from 
Po.'Mt  Bico  with  bis  family    to    reside    tn 
Cub*,    but   left  a   power   of   attorr.ey   with 
bi»  partners  to  carry  on  tbe  business  of  the 
Urm,    he    returning    at    intervals  to  Porto 
Rlsa  to  mpcrvlae  and    participate    in    the 
bnaineas.    Subsequently,  in  leasing  a  portion 
«r   the  Santa  Crui  property,  the  lease  was 
(BKcie  to  conform  to  the  state  of  the  public 
rervrds,  and  therefore  was  so  drawu  as  to 
p«aa   not  only   the  rights  of  the   firm,  but 
-tbr  right  of  Van  Syckel  under  bis  apparent- 
ly existing  lease.     In   l>Oa,  in  conjnnction 
witi  one  English,  the  firm  of  Van  Syckel  k 
Compaay  formed  an  agricultural  partner- 
«S  I^  ed. 


ship  called  the  Santa  Cnu  Sugar  Company, 
for  the  purpose  of  developing  the  sugar  ip- 
dustry  on  the  Santa  Cruz  property,  and  in 
that  contract  also  the  parties  so  acted  as  to 
make  their  agreement  conform  ti  the  public 
records;  that  is,  ao  as  to  recognii*  tbe  leaae 
apparently  existing  in  th»  name  of  Van 
Syckel,  as  also  the  rights  of  tbe  partner- 
ship in  and  to  tbe  property. 

During  the  interval,  the  suit  last  referred 
to,  brought  by  Mont  ilia,  was  decided 
against  him  la  the  lower  court,  and  on  his 
sppeal  in  March,  1905,  the  judgment  of  the 
lower  [608]  court  was  aflirmed  by  the  su- 
preme court  of  Porti  Rico,  Monti  Ha 
prosecuting  an  appejil  to  this  court; 
but  shortly  thereafter  the  appeal  was 
dismissed  because  of  a  compromise  ef- 
fected witli  Montilla  by  which  the  firm  of 
Van  Syckel  &,  Company  paid  a  small  sum  in 
cash,  thus  terminating  the  long  contro- 
versy. Shortly  prior,  however,  to  this 
being  done.  Van  Syckel  died  in  Cuba,  and 
the  partnership  having  terminated  not 
only  as  the  result  of  bis  death,  but  by 
lapse  of  time,  a  controversy  concerning  the 
lease  supervened  and  this  suit  followed. 

Dealing  with  the  facts  wq'^..  we  have  re- 
cited and  the  other  proof  before  it,  the 
court  found  that  the  sale  made  by  Van 
Syckel  to  the  firm  of  Sobrinos  de  Ezquiaga 
consisted  of  one  half  the  plant  and  assets 
of  a  dairy  establishment  and  cattle  farm  by 
him  carried  on  in  part,  at  least,  on  the 
leased  property,  and  that  not  only  as  the 
result  of  implications  necessarily  arising 
from  the  provisions  of  the  articles  of 
partnership,  but  from  tbe  proof  aa  to  the 
situation  of  the  parties  and  the  manner  in 
which  they  gave  elfect  to  the  articles  of 
partnership,  it  clearly  -esulted  that  the 
leaae  passed  to  the  firm  as  a  part  and 
parcel  of  the  contract  by  which  the  firm 
became  the  holder  of  the  assets  and  plant. 

Thus  the  court  said: 

"It  is  our  opinion  that  Mr.  Van  Syckel 
sold  a  full  half  interest  in  hia  dairy  busi- 
ness and  all  that  constituted  it,  which  in- 
cluded every  right  he  bad  to  all  property 
concerned,  for  IS.OOO  peso.>  to  respondent* 
Sobrinos  de  Eiqutaga."  (4  Porto  Rico  Fed. 
Rep.  241]. 

And   again,   speaking  on    the   same   sub- 

"We  fail  to  see  the  force  of  the  claim 
that  Van  Syckel  put  in  :i  mere  'credit'  or 
mortgage  debt  as  an  asset  of  this  firm,  the 
business  of  which  was  to  carry  on  a  dairy, 
and  it  looks  ridiculous  to  ssy  that  these 
respondents  simply  invested  in  half  of  an 
interest-bearing  mortgage.  Van  Syckel  him- 
self had  been  using  this  ranch  for  some  time 
[609]  previoua  for  this  same  purpose  aa  a 
dairy, ranch,  and  the  firm  continuad  to  use 
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it  for  tLe  aaine  purpose  far  some  tima 
tW.-eafter,  The  (Inn  could  not  OTdioarilf 
promoti!  a  dairy  butineu  by  ■imply  onning 
a  mortgage  which  might  b«  paid  off  an^ 
moment,  go  it  Kems  ^  lu  to  be  plain  that 
Van  Syckel  intended  to  include  the  poiBea- 
Bion  which  iDcluded  the  lease  in  the  uaet* 
of  the  Brm." 

And  tliii  concluiion  aa  to  the  owoerahip 
of  the  lease  by  the  Brm  aa  the  reault  of  the 
formation  of  the  partnerihip  waa  reinforced 
by  the  following  atatemtnt*  as  to  the  con- 
duct of  the  partner!,  their  knowledge  of  the 
buainegs.  tlieir  participatioa  therein,  the  ac- 
counts rendered  concerning  tbt  same,  and 
the   protita  distributed.     The  court  said: 

"There  is  not  a  word  of  evidence  in  the 
case  which  showi  that  P.  Van  Syckel  & 
Company  ever  paid  any  rent  to  Paul  Van 
Syckel  for  this  lease,  or  have  ever  given  him 
any  credit  for  any  such  rent,  or  that  Van 
8)  eke]  ever  asked  the  firm  t^  so  give  him 
credit  for  any  rent,  although  it  is  in  evi- 
dence that  Sobrinos  de  J^iquisga  aent  Van 
Syckel  numerous  statements  of  their  ac- 
couitts  of  the  firm's  business  while  he  was 
then    living   in  Cuba." 

And  again: 

"^he  overwhelming  weight  of  the  evi- 
dence in  the  case  shows  that  Paul  Van 
Syckel  was  just  aa  prominent  and  even  a 
much  more  active  party  than  Sobrinos  de 
Ezquiaga  where  in  all  defLDses  against  ur 
attacks  upon  Montilla.  A  reading  of  the 
coi.'espondence  that  is  in  the  evidence  will 
convince  anyone  of  this." 

Indeed,  the  conclusive  effect  of  the 
comprehensive  findings  of  the  court  con- 
cerning tbe  ownerahip  by  the  partnership  of 
thu  alleged  lease  is  fully  illustrated  by  find- 
ing 14,  a  portion  of  which  we  quote,  and 
finding  17. 

"1<. 

"The  said  Paul  Van  Syckel  during  bis 
lifetiTne_  agreed  with  Sobrinos  de  Ezquiaga 
by  the  terms  of  his  partnership  [610]  in  the 
firm  of  P.  Van  Syckel  ft  Company  and  other- 
wisv,  that  said  firm  of  P.  Van  Syckel  k 
Company  should  be  the  sole  and  exclusive 
owners  of  the  aald  farm  ''Santa  Crut,"  free 
and  clear  of  .any  claims  upon  the  part  of 
sfid  Paul  Van  Syckel  by  reason  of  laid 
leu:>  of  June  Z3,  1897.  .  .  . 
"17. 

"The  evidence  in  this  case  is  clear,  un- 
equivocal, and  convincing  that  thla  lease 
of  June  23.  1S97,  was  to  have  no  life  or  ef- 
fect as  between  the  partiea  in  their  ac- 
counting during  or  after  the  date  ot  the 
partnership,  but  tliat  the  same  was  merged 
in  the  fee  at  the  time  of  the  adjudication 
thereof  to  said  partnersl'lp  of  P.  Van 
SyekrI  ft  Company,  if  not  before." 

Absolutely  demonatrating,  as  theae  find- 


ings  do,  the  want  of  merit  in  tlia  contention 
that  there  waa  error  in  holding  that  th*' 
let-se  had  no  existence,  if  there  was  power 
to  make  and  give  effect  to  the  finding,  «> 
come  to  oonaider  thoae  questions  which,  at 
the  outset,  we  pointed  out,  are  the  only  !•• 
sues  in  the  case. 

Passing  whether  the  face  of  the  notarial 
sets  to  which  we  have  referred  do  not,  in 
and  of  themselves,  fully  estsblia  i  the  trans- 
fer ot  tbe  lease  by  Van  Syckel  to  the  firm, 
and  ita  extinguishment  hy  confusion  aa  th* 
reault  of  the  purchase  at  the  forecloanrw 
sale,  but  without  intimating  any  opinion 
whatever  to  the  contrary,  let  us  con^der 
the  subject  in  a  somewhat  narrower  aspect. 

Undoubtedly,  under  the  local  law  (Laws 
of  Porto  Rico  1S05,  p.  73)  if  there  was  in- 
trinsic ambiguity,  the  right  to  reaort  to 
extraneous  proof  to  dispel  it  obtained; 
t.i.-.t  is,  proof,  to  use  the  words  of  |  28  <^ 
Uie  statute,  showing  "the  circumstances 
under  which  it  (the  document  or  contract) 
was  made,  including  the  situation  of  th* 
subject  of  the  instrument,  and  of  tiw 
parties  to  It  ...  so  that  the  judge  be 
placed  in  the  position  of  those  whose  laa- 
guage  he  is  to  interpret." 

[61 1  ]  Was  there,  then,  sudi  ambiguity  la 
the  articles  of  partneraliip  concerning  the 
method  of  carrying  on  tlie  busicess  for 
which  the  partnership  was  organized  as  to 
justify  the  admission  of  explanatory  proolt 

The  articles  leave  no  doubt  concerning 
what  the  business  ot  the  partnership  waa  to 
be;  that  is,  the  carrying  on  of  a  dairy  and 
thj  purchase  of  cattle;  but  there  is  noth- 
ing in  the  articles  which  expressly  show* 
where  and  how  tlie  proposed  business  of  tlw 
firn.  was  to  be  conducted,  and  when  light 
on  this  subject  is  sought  from  the  impli- 
cations of  the  text,  to  say  tbe  !east,  such  m 
state  of  mental  uncertainty  is  engendered 
as  plainly  justiDea  the  resort  to  proof  to 
clear  up  the  ambiguity.  We  say  this  bo- 
cause  in  the  first  place  tbe  property,  one 
halt  of  which  was  bought  from  Van  Sydcel 
by  Sohnnos  de  Ezquiaga,  and  tlie  whole  of 
which  was  then  put  by  the  joint  owner* 
Into  the  firm  as  its  sole  capital  in  trade,  on 
the  face  of  the  paper  appeared  to  be  on 
inventory  ot  the  ssseta  and  property  of  o 
pre-ezlstlng  bneincas,  which,  from  tho 
nature  and  character  of  a  large  part  of  the 
tangible  property  sold,  waa  a  dairy  and  cat- 
tle business.  In  the  second  place  becauae, 
included  In  the  articles  bought,  waa  a  auna 
of  money  stated  to  be  "value  of  working 
capital,"  which  so  persuasively  suggests  tho 
present  purpose  to  continue  an  existii^ 
business  as  beyond  all  doubt  to  justifj 
proof  as  to  the  situation  of  tlie  partie* 
S'  of  the  subject-matter  to  which  the  con- 
tract related.     The  proof,  then,  being  nd- 

a«a  u.  a. 
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nUUi,  and  MUbliahing  thkt  Van  Syek^ 
n  ttgtgti  In  a  dairy  mul  cattle  biuinaH 
■p«  tile  Santa  Cnu  property,  and  that  th« 
tMcti  aad  capital,  one  halt  of    whidi    1h 
■old,    M)iLBtitut«d    tbi  plant  and  aueta  ot 
nji  biuuMu,  vhich  tbe  firm  eontinntd  to 
mxlnct,  the   qucrtion   U,    Waa   there  and) 
tmliipii^  in  the  contract  aa  to  the  trani- 
far  of  the  leaae  ae  to  again  joatity  prool 
b^ond  the  terma  of  the  inBtrument  to  clear 
ip  that  •ItuationT     Of  thia  alao  we  think 
tkn  can  be  no  dnubt,    fo>'    the   following 
nuoB:    The    incluiion    among    the    [612] 
tnufirred  aueta  of   the  debt  secured   by 
mortgage  upon  the  SanU  Crus  property,  and 
th  dominancy  of  that  debt  aa  to  the  leaie, 
in  ud  of    itaeU    createa    obaeurity  aa  to 
wkether,  by  the  tranafsT  of  the  paramount 
right,  it  waa  Dot  contemplated  to  at«o  paBg 
Id  tbc  Srm  the  eubordinate  lease  right,  and 
tint     ambiguity    becomea    more    apparent 
wbea  it  la  conaidered  that  the  eetabliafaed 
bniineu   waa    carried  on   by   meana  of   the 
Buta  Crui   property,   and   that   poaaeaaion 
of  that   property   was    necesaarily     a     pre- 
raqniiite  to   the   continued    conduct  of   the 
buineas.     Indeed,   this   ambiguity    becomea 
an  the  more  marked  when   It  ia   borne   in 
mind  that  the  interdependence  of  the  lease 
and    the  mortgage   waa    ao   great    that   the 
Judicial  power  had  compelled  a  tranafer  to 
VaL    Syckel    of    the    mortgage    because    be 
«L     the  owner  of  the  lease.     Certainly,  as 
the  pOMesaion  of  the  Santa  Cruz  property 
for    the   pnrpoae   of  the    busineaa    was    ea- 
•ential,  and  that  poaaesaion  could  only  be 
enjoyed  by  the  firm  as  a  eonsequence  of  the 
right  to  the  lease  or  the  rights  to  be  pot- 
aibly   acquired  as  the   result  of    the    fore- 
closure of  the  mortgage,  the  inquiry  aa  to 
whether  one  or  both  rights  were  intended 
ta  be  embraced  waa  essential  to  a  compre- 
bcnaioo   of  the  contract,   and    its    solution 
WKJ  made  so  ambiguous  by  particular  pro- 
visiona  of  the  contract  aa  to  justify  proof 
for  its  clarification.     This  arises  from  the 
prcTiaion    requiring    the    tranafer    of    the 
tnortgage  to  a  third  peraon  by  legal  subro- 
gation   in    the   creat   Montilla    should    so 
exact.    The  resulting  ambiguity  ia  apparent 
since  in  such  event,  unless    the    raortgage 
was     anbordinated     by     agreement    or     by 
operation  of  law  tc  the  lease,  the  deatruc 
tion  or  impairment  ot  the  righta  which   it 
waa  the  obviotu  intention  of  the  partner- 
•hip  to  create    bccMnes    self-erident.      So, 
also,   unless   the    firm    owned    the   lease,    it 
would  hare  no  interest  to  subordinate  the 
mortgage  to  the  lease,  and  in  the  event  the 
right    ot    legal    subrogation    was    exercised 
■nd  the  mprtgage,   by    operati.-i    of    law, 
paused  to  a  third  person,  such   person,  uo- 
lew  the  partnerahip  [613]  owned  the  lease, 
wmUd  hold  the  mortgage  as  paramount  to 
>•  Ih  ed. 


the  lease,  and  therefore  have  the  power  to 
destroy  it.  Indeed,  the  duty  to  admit  tha 
proof,  we  think,  would  equally  result  if  at- 
tention be  not  eonfined  to  the  artidea  of 
partnership,  but  be  extended  to  those 
articles  Id  eonjunetion  with  "the  poatpone- 
ment  agreement,"  the  foreclosure  sale,  the 
eEtcDsion  of  the  paiinerahip,  and  the  other 
notarial  documents  to  which  we  have  re- 
ferred. Bnt  we  do  not  deem  it  necessary  to 
elaborate  this  view,  as  what  we  have  said 
is  adequate  to  demonstrate  the  want  of 
merit  in  the  contention  that  the  controlling 
findings  of  fact  made  l^  the  court  below 
were,  aa  a  niatter  of  law,  void  because  ot  a 
want  of  power  in  the  court  to  consider  the 
proof  upon  which  the  findings  were  bssed. 

This  leaves  only  for  consideration  the 
contention  that  the  action  of  the  court  waa 
erroneous  because  it  gave  effect  to  fraud 
and  deceit,  and  enabled  the  defendant  to 
recover  by  alleging  their  own  turpitude. 
Before  we  approach  that  subject,  however, 
we  dispose  ot  another  matter  to  which  con- 
siderable attention  was  :le  voted  in  the 
argument  at  bar. 

During  the  course  of  the  trial  SeBor 
Vacuna,  who  had  been  the  attorney  of 
Sohrinos  de  Ezguiaga,  of  Van  Sycket,  and 
of  the  partnership,  was  offered  aa  a  witness 
to  prove  that  "the  postponement  agree- 
ment" was  advised  by  him  and  was  execut- 
ed as  a  mere  precautionary-  measure  to  pro- 
tect the  interest  of  the  firm  in  the  leasei 
that  is,  to  preserve  the  leaae  in  case,  by  an 
adverse  decision  Id  the  Montilla  suits,  the 
foreclosure  proceedings  were  annulled  and 
the  firm  deprived  of  its  resulting  ownership 
of  the  property.  In  other  words,  that  the 
purpose  was  to  leave  the  lease  in  such  a 
position  upon  the  public  records  that  if  it 
s<.ou1d  reault  from  the  Montilla  suita  that 
the  title  reating  upon  the  foreclosure  was 
destroyed,  the  lease  would  not  be  treated 
as  having  been  extinguished  b  confusion 
because  on  the  records  the  ownership  of  the 
property  and  [Sl^]  the  ownersbip  of  the 
lease  had  been  in  one  and  the  same  peraon. 
The  court  heard  the  witness  over  objection 
based  upon  the  privileged  character  ol  tho 
matter  aought  to  be  proved,  and  the  form  in 
which  it  was  attempted  to  be  elicited.  But 
we  do  not  think  we  need  consider  the  sub- 
jeot  because  we  are  clearly  of  opinion,  in 
view  of  the  findinga  of  ne  court  concern- 
ing the  aale  of  the  lease  to  the  partnerahip 
and  its  other  findings  ot  tact,  that  it  ia 
wholly  immaterial  to  paaa  upon  the  objec- 
tion becauae,  even  if  It  be  assumed,  for 
argument's  sake,  to  have  been  well  taken, 
prejudicial  error  under  the  circumatancea 
di.'  not  result.  The  weight  ot  the  conten- 
as  to  deceit,  fraud,  and  wrongdoing  ia 
placed   upon   the  pntpMMiaaBt  agrea 
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tnit,  In  VHw  of  tba  omtenfaip  by  the 
partnenbip  of  tbe  le*ae  uid  the  fact  that 
V>n  Syckel,  altbougb  be  had  diapoted  of  tbe 
lease,  etill  rcmaiiied  upon  tl  ;  pablic  record! 
•a  iti  owner,  we  fail  to  perceive  the  ilight- 
eat  foundation  for  the  contention  aa  to 
fraud  or  wrong  or  deceit,  reiulting  from  tbe 
poatpouement  agreement,  aa  applied  to 
thoM  who  were  partial  to  it.  Ai  tbe  holder 
of  both  the  teaie  and  the  mortgage,  the  firm 
had  the  right  to  leek  to  prerent  tbe  de- 
atruction  of  the  oae  right  by  the  enforce- 
ment ol  the  other, — a  deatniction  which 
would  have  been  threatened  by  a  reaort  to 
foreclosure  if  the  agreement  to  poatpone  the 
mortgage  to  the  lease  had  not  been  put 
upon  the  recordi.  This  ia  obvious  for  this 
reason:  It,  upon  tbe  records,  tbe  mort- 
gage had  continued  to  occupy  a  dominant 
pofition  as  to  the  lease,  it  would  have  re- 
■ulted  that  the  leaae  would  have  been  ex- 
tinguished by  B  sale  to  foreclose  the 
mortgage;  and  therefore,  if  at  iuch  a  sale, 
a  third  person  had  bought  the  mortgaged 
property,  such  purchaser  would  have  taken 
the  property  tree  from  the  lease,  and  tbe 
firm,  by  the  act  of  enforcing  its  mortgage, 
would  necessaril)'  have  extinguished  ita 
lease.  Under  these  circumstances  there  is 
no  ground  for  cbarging  fraud  and  wrong- 
doing, simply  because  the  parties  eought  in 
a  lawful  mode  to  protect  their  legal  rights. 
[615]  In  its  last  analysis  the  whole  argu- 
ment rests  upon  the  assuroption  that  because 
the  parties  to  tbe  contracts  did  not  change 
the  public  records  so  as  to  cause  them  to  con- 
form to  their  contracts,  tbey  lost  the  right 
as  between  themselves  to  enforce  their  con- 
tract obligations. — :t  proposition  which  is 
refLted  by  its  men,,  jtstement.  lA»okinB  at 
all  the  trnnsactiona  from  first  to  last,— thf 
flilence  of  the  articles  of  partnership  as  to 
the  lease,  the  act  of  postponement,  tlie  fore- 
closure proceeding,  the  extension  of  tin? 
partnership,  and  tlie  subsequent  dealings, 
WL  can  discover  no  ground  by  which  it  can 
be  justly  said  that  the  parties  were  guilty 
of  wrongdoing.  The  existence  of  the  Mon- 
tilt..  suits  assailing  the  title  to  the  prop- 
erty as  well  as  tbe  validity  of  the  lease  suf- 
fices to  explain  the  constant  purpose  to 
retain  on  the  public  recordi  divergent  own- 
ership of  the  two — when  in  (act  they  were 
united  in  one  person — lest  tbe  loss  of  one, 
th  title,  might  carr^r  wit.i  It  by  confusion 
tbe  loss  of  the  other,  the  lease,  because  both 
had  been  on  tbe  record  in  the  name  of  tbe 
same  person.  Admitting  that  if  the  title 
had  bran  vacated,  the  benignity  of  the  law, 
by  the  application  of  tbe  principle  of  realt- 
lutio  in  integmm  would  have  prevented  the 
los;.  of  tbe  lease  by  contusion,  and  there- 
fore the  fear  of  the  partners  was  unneces- 
•ary,  that  faet  doea  not  jutti'y  treating 
400 


tbem  as  wrongdoers  ar  eharaetniiiiig  tbair 
actL  as  fraudulent. 

Indeed,  when  it  ia  conaidered  that  tte 
controversy  ia  between  partoera,  tmd  eon- 
eema  acta  in  wbioh  they  all  bon  an  equal 
part,  and  that  the  charge  of  fraud  is  ad- 
vaLeed  to  sustain  the  asaertad  right  ofoo* 
partner  to  recover,  to  the  detriment  of  Uw 
otiMr  partners,  property  which  be  sold  to 
the  partnership,  and  for  whieh  he  was  paU 
without  a  return  of  the  price,  the  want  jf 
m..rit  in  the  contention   becomea  ^paroit. 


[616].  STATE  OF  WISCONSIN  UPON 
THE  RELATION  OF  HAKRy  W.  BO- 
LBNS,  PUT.  in  Err., 

JAMES  A.  FBEAR,  SecreUrr  of  SUte  of 
the  State  of  Wisconsin,  Andrew  H.  Dnbl, 
State  Treasurer,  et  al. 

(See  S.  C.  Reporter's  ed.  «l(MtZ2.) 

Error  to  stale  court  —  who  may  brine 
error  ^  relator  in  belialf  of  8t«t«. 

A  decree  of  the  Wisconsin  supreme  court, 
dismissing  a  petition  filed  in  the  name  of 
the  dtate  by  a  private  citizen  as  relator, 
asking  that  court,  in  the  exercise  of  ita 
original  jurisdiction  under  Wis.  Const,  art. 
7,  §  3,  to  enjoin  certain  state  officials  from 
putting  in  force  the  state  income  tax  law, 
cannot,  without  the  consent  of  the  state,  be 
brought  up  to  the  Federal  Supreme  Court 
by  writ  of  error,  because  (a)  the  suit 
being  one  which,  under  the  state  law,  could 
only  be  brought  by  the  permission  of  tbe 
state  and  for  the  protection  of  its  govern- 
mental authority,  tbe  state  won  the  only 
real  plaintitT  below;  lb)  the  suit  having 
been  brought  by  the  consent  of  the  state, 
in  ita  behalf,  the  relator  bad  no  power  to 
prosecute  error  and  thus  to  implvad  tbe 
state  without  its  consent;   (c)  there  was  no 

Note. — On  the  general  subject  of  writs 
of  error  from  Unitld  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  t. 
Hunter.  4  L.  ed.  U.  S.  97:  Harablin  t. 
Western  Land  Co.  37  L.  ed.  U.  S.  287 ;  Re 
Buchanan,  39  L.  ed.  U.  S.  834;  and  Kiplqr 
V.  Illinois,  42  L.  ed.  U.  S.  9S8. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Tranap. 
Co.  V.  Qarbade,  fl2  L.R.A.  513. 

On  parties  to  appellate  proceedings  in  ths 
Federal  Supreme  Court —  see  nott  to  Ama- 
deo  V.  Northern  Aasur.  Co.  SO  L.  ed.  U.  8. 
723. 

On  the  practice  and  procedure  goveming 
tbe  transfer  of  causes  to  tbe  F^eral  Su- 
preme Court  on  writ  of  error  or  appeal — 
see  note  to  Wedding  v.  Meyler,  M  ULA. 

sas. 
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UU.                              WISCONSIN  EX  MEU  BOLENS  v.  FRBAR. 

•MFrtion  of  Individual  ri(>ht  or  grievMiae  court  to  deny  the  motioiu  to  ditmJN  1b 

«■  btbilf  of  the  reUtor.  order  that  tliii  caw  may  be  heard  on  the 

(Fn  other  cam,  see  Ap»al  and  Error,  2000-  _..■»■ 

«m;  Htate*.  IX.  l>,  lu  Dlffcat  Sap.  Ct  1908.)  ™*""-         _ 

Coben  t.  Virginia,  S  Wheat.  864,  Q  L.  ed. 

INo.  447.]  26T. 

The  record  affirmatiTely.  abowi  that  there 

flehnitted    Deoember    IS,     1913.      Decided  are   Involved    Federal   queetions    neeeseary 

Jaiiuary  S,  1S14.  to  the  determination  of  the  came,  and  that 

the  caiue  could  not  have  been  decided  ai 

JEBEOK  10  U.  Sop,™.  Court  ot  lb.  if" '"J""™"'  '"""«' S"'""^  ^' 

^  SUU  ol  WlKon.10  lo  mi„  .  d«n.  th.  F»l„.l  ,««t.o,,;  to,  ,o  d«,m,o„,g  lb. 

taWog  .  poUUoi,  «W  lb  lb,  ».m.  ot  «'°"        '""  ?"i  * '!^8""'  '■  '  ■"» 

u,  «.i7b,  i  priv.i.  dii«. ..  ,.bito,,  s" ';?  r  jfh'.i  ™,r   "*' 

,.      .,    /        1.    .     ■!_                     I    i  to  the  opinian  oi  that  court. 

ukuE  that   court,   m   the   exercise   of   ita  nr  n         .      m     ^     u      "         ^    n 

„.*,..,,..'.        .  ,       _.  ,      .  .  Walter    A.    Wood    Mowing    &    Reaping 

crmnil  juriadiction,  to  enjoin  certain  atate  ,,     .     „          at  ■           -■•><  n   u   on.  iT/^  « 

„-,..    i „,.„;'„   j_    . *(,.  .,„,.  Mach.  Co.  T.  Skinner,  13»  U.  8.  293-295,  S6 

<ilB(i*li   from   putting    in    force   the   etate 

i»m.  tax   law.     Dinniwed   fw   -ant   of  ^  ***■  "^^  ^"'  "  *"?■  **■  ^*P-  ^^- 
jnriBdiction.  Hr.  E^   O.  Brnndenbnrg  eubmitted  the 
Sra  tame  case  below,  148  Wie.  456,  134  cauae  in  behalf  of  Mesart.  Walter  C.  Owen. 
y.  W.  673,  135  N.  W.  164,  Ann.  Cae.  1913A,  George  G.  Greene,  and  J.  E,  Dodge  for  de> 
HIT.  fendanU  in  error. 
The  (art.  are  atated  in  the  opinion.  ^^^^    O^^    q     q^^^    «,d    J.    E. 
Ur.  Paul  D.  Carpenter  eubniitted  the  Dodge  filed  a  brief  for  defendanta  in  error: 
<iuw  for  plaintiff  in  error;  The  writ  of  error  ahould  be  diamiesed  be- 
in  the  course  of  the  opinion  below  quea-  eauie   obtained    without   the   autbority    oi 
tiou  involTing  the  Federal  Constitution,  and  consent  of  plaintiff  in  error. 
Dnnsary   to  be   decided,  were   decided   ad-  Zx  parte  Dorr,  3  How.  103,  11  L.  ed.  614; 
nntlj  to  plaintiff  in  error,  and  under  the  Anonymous,  11  IlL  488 ;  7  Enc.  PI.  ft  Fr.  802, 
WiKODflia  practice  the  decision  of  the  state  804. 

npreme  court  makes  a  precedent  binding  on  There  should  be  disiniisal  of  the  writ  ba- 

tll  of   the   couita   ot    Wisconsin   on   those  cauae  alt  the  parties  request  it. 

^UHtiona  concerning  the  Federal  Conatitu-  7  Fnc.  PI.  &  Pr.  9DS;  Latham  t.  United 

Uon  ib  whatever  form  new  actions  msy  be  States,  9  Wall.  145,  146,  19  L.  ed.  771,  772; 

drought.  United  States  v.   Young,  94  U.  S.  298,  24 

AUy.   Gen.   ex   rcL   Gushing   v.   Lum,    2  ],.   ed.   ]53;   Bircii   y.  Brown,   5  Mich.  31; 

Ifis.  507.  Hancock  County  v.  Marsh,  3  111.  491. 

The  learned  Chief  Justice  of  Wiaconein,  The    writ    should    be    dismissed    becnuse 

Uvicg  presided  at  the  bearing  in  this  case  plaintiff  in  error  is  not  injured  by  the  deci- 

ind  written  the  exhaustive  opinion  is  which  aion  ot  the  state  court. 

tlic  state  court  assumed  jurisdiction,  must  Tyler  v.  Registration  Ct.  Judges,  179  U. 

lie  prHumed  to  have  known  what  that  court  S.  405,  45  L.  ed.  252,  21  Sup.  Ct.  Rep.  SOO; 

munt  1^  that  dt^cision.     His  allowance  of  The    Winnebago    (Iroquois   Transp.   Co.   v. 

the  writ  says   in   effect   to   tliis   honorable  Delaney  Forge  &  Iron  Co.)   205  U.  S.  334, 

niurt  that,  in  his  opinion,  the  decision  in-  300,  61   L.  ed.  83C,   839,  27   Sup.  Ct.  Bep. 

'olres  a  question  within  the  appellate  juris-  509;  Red  River  Valley  Nat.  Bank  v.  Craig, 

<liction  ot  this  court,  and  that,  in  hiq  opin-  181   U.  S.  548,  45  L.  ed.  994,  21  Sup.  Ct. 

ion,  the  case  on  the  face  of  the  record  justi-  Rep.  703;   Booker  v.  Burr,  194  U.  S.  415, 

Hm  the  allowance  of  the  writ.  419,  48  L.  ed.  1040,  1050,  24  Sup.  Ct.  Sep. 

Greely  v.  Townsend,  SS  Cal.  004;  Twiteh-  706;  New  York  ez  rel.  Hatch  v.  Reardon, 

til  V.  Pennsylvania,  7  Wall.  321,  10  L.  ed.  204  U.  S.  152,  51  L.  ed.  41S,  27  Sup.  Ct.  Rep. 

m;  Spies  V.  Illinois,  183  U.  6- 131,  Sliced.  188,    9    Ann.    Cas.    730;    Hampton    v.    St. 

K.  g  Sup.  Ct.  Rep.  21,  22.  Louis,  I.  M.  &  S.  R.  Co.  227  U.  S.  456,  468, 

The  statute,   even   as   amended,   violstes  S7  L.  ed.  696,  699,  33  Sup.  Ct.  Rep.  263; 

cecititutioiial      guaranties      by      grotesque  Darnell  v.   Indiana,   220   U.   S.   390,   67   !•■ 

ckssiDeations,  by  taxing  certain  people  for  ed.  267,  33  Sup.  Ct.  Rep.  120;  Yatoo  1  U. 

the  ineomes  of  other  people,  by  ita  system  Valley  R.  Co.  v.  Jackson   Vinegar  Co.  826 

4rf  double  taxation ;  it  impairs  the  obligation  U.  S.  217,  57  L.  ed.  193,  33  Sup.  Ct.  Rep.  40; 

«f  variona  contracts;  by  radically  reducing  Lee  t.  New  Jersey,  20T  U.  S.  67,  62  L.  ed. 

the  taxing  power  of  municipalities  it  impairs  106,  28  Sup.  Ct.  Rep.  22;  Citizens' Nat.  Bank 

tbe  obligation  of  municipal  bond  eontracU,  t.  Kentucky,  217  U.  6.  443,  64  L.  ed.  832, 

and  it  ia  unconstitutional  on  other  ground*.  30  Sup.  Ct.  Rep.  632;  Standard  Stock  Food 

The  sarioasness   of   these  propositions   can  Co.  v.  Wright,  2Z6  U.  S.  640,  66  L.  ed.  1197, 

hardly   be   overateted,  and    wa  nrge  thU  32  Sup.  Ct.Rep.  784;  WmiamaT.W«lak,222 
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U.  S.  415,  SB  L.  ed.  253,  SZ  Snp.  Ct.  Sep.  in  M17  other  court,  either  of  WiBcouiin  or 

187;   Eeeney  t.  New    loik,  £22  V.  8.  626,  vxy    other    juriwliction — nhieh    i*    ui    im- 

637,   G6    L.   ed.   299,   306,   3S  LJt^.(N^.)  portuit difference. 

11S9,  32   Sup.  Ct.  Rep.   106;   Bownth^l  t.  Smith  r.  Reevea.  178  U.  S.  436,  441,  44 

New  York,  220  U.  B.  260,  67  L.  ed.  212,  33  L.  ed.  1140,  1143,  20  Sup.  Ct.  Rep.  D19. 

Sup.  Ct.  Rep.  27.  There  it  no  hint  in  the  record  thkt  refuMi 


Mr.  Wklter  C.  Owen,  Attomej  Qeneral  of 


or  diamiMaJ  of  the  writ  eauM  in  U17  waj 


Wteouta,  uil  Mr.  J.  E.  Dodg,  .!«,  HW  .  '"I'^'"  P'"?"'  "  """■     f"  ''    ,  „ 

b,M  lor  ddendi,.!.  1.  ,x,^,  f  ."T^t^^.t^  "  '^'      .  ""  "I  °I  ^S 

Without  It.  .on«»t.  li...  dthn  b,  th.  ^S'  5  ".^w   ■"  l"'*f.»' ""8"  "  " 

«;.,»o«.™„l,n,go«™entoiib.i»«l..  °'','""'"'T?,.„„  .  „,   ,.  ,    _. 

;    4  .  Jl.„  ■ t  L»mp«Mi  V.  Bell,  IBO  U,  B.  278,  4S  L,  .d. 

p.rtr  to  u,  ^im  m  oourt  ^j'  ^  j,^    ^,^^^  ,   ^ 

LouiiuoA  T.  Jumel,  107  U.  8.  711,  27  L.  „,  '  il    „        /        i^    qoo    on  b   - 

.1.  MS,  2  Sup.  Ct.  Bop.  128,  Chlirtiu  T.  ^■"'  "J'  l"'  "  ^  ed.  3«2    20  B«p. 

Atluiti;  t  N.  0.  K.  Co    133  U.  S.  233,  218,  ?K  ^''■„?f;' .^S,''!,- ,^TiSi\ 

33  L.  ti.  S8»,  S«3,  10  Bup.  Ct.  Rep.  280,  j^'J^  "'"■  ^-  "»■  «  ■-  ""■  ^^'  2'  ^up. 

Hum  ¥.  LouieiaiiA,  134  O.  S.  1.  38  L.  ed.  842,  Ct  «ep.  2W.  ,,..„...       .   . 

10  Sup.  Ct.  Rep.  i04i  Btul.;  ..  Sobw.lbr        "  ™*  »"•  ^  •»«1<«*«'  ""  "»  ■••'• 

182  U.  S.  288,  40  l!  ed.  080,  18  Sop.  A  TI^.,'^"',  "''"  ."*"  '""     "      ■ '"' 

Hep.  784,  Loulelan.    ..  Tie.,  178  U  B.  1,  rtf'^"""    "?J""T   ™''"    ?,';1.   "• 

44  L.  ol.  347,  20  Bop.  Ct  Rep.  281,  Hopklo.  "'"^  *"  "torUlb  the  »o»  ..lb  Bol.n. 

T.  Cl«ao.  igll.  College,  221  U.  S.  838,  86  "  "  !""'■    "'V"''.'°«»  °°  "'  ""''"''  »: 

L.  ed.  810,  36  UtA.IN  B.)  243,  31  Sup.  a.  t."'?   •l'"'""^  '"•     H,.   nm,   d.ouM 

Rep.  864,  Porto  Rleo  ..  Ro-i;  j  cltillo,  ■""  dleuppeored   c^o  «  reletor,  .rou.^1 

227  U.  S.  270,  67  L.  «i.  607,  33  Bup.  Ct  Rep.  •?"»'?'"'  l""?^"?^     ,"    "''    ';°«!'*' 

362,  Cble^igo   M.  t  St  P.  R.  Co   ,.  SUli,  '^"^'^  .lerte.1  .n.»ly  lor  Id.ul.ae.tio. 

83    Wi,.   6M     10    N.   W.   630,    Hou.tou   T.  «'    "■"   »»"?■     ^°'  I""?   "   P""?.   »••    »' 

StuU,  .8  W,..  431,  42  L.R.A.  30,  7.  N.  W  -Ti^rCuMur.".  S  'b.'h  24  ^1 

„         '  o,  u  -~  '  L.  ed.  866;   South  CarolmK  v.  Wesley,  15S 

tV"°;       1  .-'"■   Vk    (*,     t  ™  U.  8.  642,  30  L.  ed.  254,  16  Sup,  Ct.  Rep. 

The   legiilatiTe  authority  of  my   penon  "'  '  .  r  r 

instituting  any  action  in  behalf  of  a  state 

'"Bt"';.'w3"wi.'°2l"  M  N.  W.  448,         «'•   ™«'/»"l"    '*""    '"'"•"'   "" 

BUU  ,.  Pedenon,  138  Wl..  31,  114  N.  W.  °P"">"  °'  "•  "'"'*',    ...      ,  ,      ,  „, 
823 ;  People  t.  !1«t,^  22  Ml.h.  I ,  BeuiJ-       ^"  ■'•"!!•?  f"""!  »' "»  '"'•  '''"'•■ 

leek  ,.  People,  31  Mloh.  200;   B.beoek  t.  """■  '?  J™"?"  f'  "»  BO.eroot  of  tb, 

B.o«tau.,    68    Mleb.    27,    22    N.    W.    W,  ■?'•■."'""  J  '""'"  "  '"  ?'?""'',"'/' 

Mquln'e  Sueeeeelon,  9  L..  iuu.  400,  Ne»  ""  "'i',''  "",."','"'»'  "  '"'""■ 

Orl»u.  t  O.  R.  Co.  i.  New  Orle.-,  34  L..  f™  "ol™,   'J'  '•'■'o'.  per.oo.  1,    wj. 

Auu.429,Eip.rteDu»u,8S.C.230,  Du,  »  tb.  court  beWtbe  mere  .geol  ol  tb, 

I..udl0.tll.Co.T.Sl.l.,8BT...S28,4B.  "'.'•■.  "'""*    "',    ""    '""V"''^    ?   ^T" 

W.  388,  Heur,  t.  Stele,  87  Mlei  1,  39  So.  "V"  ''J.''''/','""  "''  'J'"''  *".  '"' 

8»,  Uilt.!  Bute.  ..  Thtoekioorton,  98  V.  P'"*  .""."T.^,    .,  .'■       .  "j"    "     '■ 

S.  81,  26  L.  ed.  93,  United  Sletee  ..  Sui  '"™':    '«'»'.•  ""  »*•»  '<'  '''•"'■■■» 

J.d.»  Tlu  Co.  126  U,  B.  273,  280,  284,  81  "    "",■*   "»»    "    '   "•'»"    ^   '°"'    "•" 

L.  ed.  747.  749.  761,  3  Sup.  Ct.  Rq..  860.  "'"  ol  error  oo  lb.  jrouud  ""t  "»•"'.  "•• 

The   offleer   .tteiptlo/  to   epjiel   «u.l  ""'  -"J  "J  ""!  ""  ," ''f^  "-"  "  "t 

b...  due  IqiLlbtle.  del?^ti.u,'Sre..  or  t^r^J''V'  *"  ""   "'\'"'  "J^ 

_n      .      1-j     t     j_j       ™    *v  he  directed,  alnee  the  state,  who  waa  th» 
wcewari^    implied     to    dec.de    upon    th.a        Hy  plainiill,  and  the  office™  of  the  .late, 

^ou  of  rtate  policy,  or  hU  attempt  lain-  P^//„,  the  defendants,  both   a«,ui»c«r 

^  w    n.,ir   M  Wl.    eoi    aa  w    w  '»  "^  '"'"  """*^  **•"  Judgment. 
State   ¥.   Duff,   S3    Wii.   291,   63   N.   W.        ^^  ^^^  j^  ^^^^j,  j^^  ^^.^^  ^^  ^^^  j^ 

440i    Babcock  t.  Hanielman,  66  Mich.  27.  di,«;t.d    ^^    rendered    on    a    demurrer    to. 

22  N.  W.  OB.  the  petition  filed  in   the  supreme  court  of 

Nowhere  in  the  Conititution  nor  In  the  Wi*!oniin  by  Rolens,  as  relator,  aaking  the- 

dMisiou  by  which  is  declared  thii   power  of  court  as  a  matter  of  original  cognisance  t» 

anthoriclng  inits  in  the  name  of  the  state  enjoin  the  putting  in  force  of  a  state  Iftw 

Is  there  any  suggeation  that  the  supreme  creating  a  new  system  of  state  taxation  de- 

eonrt  may  declare  the  consent  of  the  state  scribed   as   "progressive   income   taxation.*^ 

to  be  made  a  litigant  In  any  other  fonim—  148  Wla.  466, 134  N.  W.  S73, 136  N.  W.  104^ 

Mt  ,-^  SSI  V.  ft. 
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sn-mt- 


Aw.  Cu.  191S  A,  lliT.  We  Moept  a  atate- 
mtot  eoDtaincd  in  the  Rrgnment  ef  the 
pUlntiff  in  error  coneerning  the  nature  of 
tlk  wiglnal   JnriMliction   of   the   court   be- 

"Tba  ConititutiOD  of  the  atate  of  Wiacon- 
dn  Moteri  original  Juriadiction  upoD  the 
mpnine  court  of  the  atate  to  Ueue  writa 
ft  injuiction  and  other  original  and  reme- 
dial vrlta,  and  to  hear  and  determine  the 
WBt.  Art.  T,  [618]  |  S.  Thia  clauM  giTM 
full  jnriadietion  to  the  atate  aupreme  court 
«TaT  an]' question  quod  od  tlatitn  rwipullieit« 
firtiKet,  affecting  the  'aovereignty  of  the 
•Ut^  1^  (ranchigea  oi  preiogatlTea,  or  the 
libntka  of  the  people.'  Such'  action  la 
to  be  brought  originally  In  the  atate  an- 
prtiQc  court,  and  mtj  be  inatituted  hj  the 
ittorney  general  acting  on  bia  own  initia- 
tiH,  or  actinf;  on  the  petition  of  a  citizen; 
or,  If  be  refuaea  to  act  on  the  petltioii 
of  a  citizen,  then  the  citizen  may,  on  notice, 
apply  to  the  aupreme  court  for  permiasion 
fo  bring  the  action  for  the  atate  In  the  name 
d  the  attorney  general,  and  the  court  may 
refute  or  grant  auch  permiaalon." 

Further,  we  adopt  a  statement  in  the 
argument  for  the  plaintiff  in  error  aa  to 
tbs  grievances  nbich  it  waa  deemed  rpquiro) 
judicial  redreaa  and  the  ateps  taken  which 
were  exacted  by  the  atate  atatute  aa  pre- 
requiaite  to  obtain  an  exertion  by  the  court 
of  its  original  juriadlctlon : 

"Harry  W.  Boleua  presented  bia  petition 
to  the  then  attorney  general  of  Wiacon- 
•in,  aetting  up  that  the  Wlacontio  income 
tMt.  law,  chapter  668  of  the  Laws  of  Wia- 
conain  for  1911,  ia  wholly  null,  void,  and  of 
none  effect,  tor  that  It  violates  numeroua 
■cctiona  of  both  atate  and  Federal  Coneti- 
tntiona,  moat  of  theae  objectiona  being  aet 
ont  in  detail,  followed  by  an  omnibua  allega- 
tion; and  praying  that  for  the  wronga  com- 
plained of  and  for  the  protection  of  himeelf 
and  all  othera  aimilarly  aituated,  and  for 
the  protection  of  all  the  taxpayers  of  the 
•tata  Rgainat  the  threatened  invaaion  of 
tbair  rights  and  lHjertiea,  and  forasmuch  aa 
all  said  peraoni  are  remediless  in  the 
premises  without  the  interposition  oI  the 
•tate  aupreme  court,  that  the  attorney  gen- 
eral move  the  court  for  leave  to  bring  the 
action  designed  'so  aa  fully  to  protect  and 
■cevre  the  said  righta  and  privilegea  guar- 
anteed to  the  people  of  thia  atate  by  the 
Constitution  of  the  United  Statea  and  the 
Antendmenta  thereto,  and  the  Conatitution 
of  the  state  of  Wlsconain  and  the  amend- 
menta   thereto.' " 

[610]  The  attorney  general,  refusing  to 
comply  with  the  request,  the  supreme  court, 
itt  motion  of  th"  relator,  ordered  the  petition 
to  be  filed  without  prejudice  to  thereafter 
ec— idertng  wfaather  thva  waa  juiiadlctloa 
•I  Xi.  eO. 


to  entertain  it.  Subsequently  the  court 
overruled  a  demurrer  challenging  ita  original 
jurisdiatioD,  and  moreover  held  on  a  de- 
murrer addressed  to  the  merits  that  the  pe- 
tition atated  no  ground  for  the  relief  which 
ffaa  prayed.  The  court,  in  ao  doing,  defined 
the  nature  of  tbe  power  poaseaaed  by  It  aa 
a  matter  of  original  juriadiction  to  hear 
and  determine  the  ease  made  by  the  petl- 

It  said: 

"This  transcendent  jurisdiction  ia  a  Juris- 
diction reserved  for  the  uae  of  the'itata 
itself  when  it  appears  to  be  necessary  to 
vindicate  or  protect  ita  prerogatives  or  fran- 
chiaes  or  the  liberties  of  It*  people.  The 
state  uaea  it  to  punish  or  prevent  wronga  to 
itself  or  to  the  whole  people.  The  atate  la 
always  the  plaintifi',  and  the  only  plaintiff, 
whether  the  action  be  brought  by  the  attor- 
ney general,  or  against  his  consent,  on  the 
relation  of  a  private  individual,  under  the 
permiaaion  and  direction  of  the  court.  It 
is  never  the  private  relator's  suit.  He  ia  a 
mere  incident.  He  bringa  the  public  injury 
to  the  attention  of  the  court,  and  the  court, 
by  virtue  of  the  power  granted  by  the  Con- 
stitution, commands  that  the  auU  be  brought 
by  and  for  the  atate.  The  private  relator 
may  have  a  private  interest  which  may  bs 
extinguished  (if  it  be  severable  from  the 
public  interest) ,  yet  atill  the  atate'a 
action  proceeds  to  vindicate  the  publie 
right."  Contrasting  the  authority  thoa 
posaessed  by  virtue  of  ita  original  juriadic- 
tion with  the  ordinary  proceaaea  for  the  re- 
dress of  private  wronga,  the  court  aaldi 
"These  propositions,  if  correct,  and  we  be- 
lieve they  are,  demonstrate  very  clearly  that 
there  can  be  no  auch  thing  as  a  taxpayer's 
action  (aa  that  action  is  known  in  the  dr- 
cuit  courts)  brought  in  the  supreme  court 
within  the  original  jurisdiction." 
[620]  Referring  to  such  a  taxpayer'e  suit, 
the  court  (^laerved; 

"The  taxpayer  himself  Is  the  actual  par- 
ty to  the  litigation,  and  repreaenta  not  the 
whole  public,  nor  the  atate,  nor  even  all 
the  inhabitants  of  his  municipality,  but  ft 
comparatively  limited  class;  namely,  the 
citiiens  who  pay  taxes.  In  short,  he  sues 
for  a  class.  No  such  thing  is  known  in 
the  exerciae  of  the  original  jurisdiction  of 
this  court.  In  actions  brought  within  that 
juriadiction,  the.  atate  ia  the  plaintiff,  and 
sues  to  vindicate  the  rlgbta  of  the  whole 
people." 

Applying  theae  doctrines,  it  waa  aaid: 

"The  Bolens  Case  {this  case]  cannot. 
therefoi'e,  be  held  to  come  within  the  origi- 
nal jurisdiction  of  this  court.  If  It  be  a 
mere  taxpayer's  action," 

After  further  pointing  out  the  distlnctloil 
between  the  right  of  hi  iodividual  to  «im 
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In  a  trikl  court  to  eiiforM  an  indiriduAl 
right  OT  redress  »  wrong,  and,  if  aggriered, 
to  proweut«  error  or  appeal,  and  the  differ- 
ence between  the  exertion  on  auch  error  or 
appeal  of  authority  to  review,  and  the  ex- 
traordinary power  exerted  when  original  ju- 
risdiction waa  invoked,  the  court  came  to 
eonaider  the  merit*  of  the  petition.  In  do- 
ing ao  it  declared  that  becauae  of  the  public 
nature  of  the  controvera;,  it  would  confine 
attention  aolely  to  those  matters  which  were 
addreased  to  the  invalidity  o~  the  statute  as 
a  whole.  In  passing  upon  questions  of  that 
ebaracter,  propositions  which  asserted  the 
■tatute  to  be  repugnant  to  both  the  United 
States  and  state  Constitutions  were  an- 
tlyied  and  held  to  be  without  merit.  The 
petition  waa  dismiaaed. 

From  this  statement  it  ii  apparent  that 
the  motion  of  the  atate  to  dismiss  is  well- 
founded  for  the  following  reasons:  (o)  Be- 
cause accepting  the  interpretation  affixed  by 
the  court  below  to  the  state  Constitution, 
and  the  resulting  ruling  as  to  the  scope  of 
its  own  original  jurisdiction,  it  follows  that 
the  sUte  was  the  only  real  plaintiff  below, 
[621]  since  the  relator  had  no  authority  to 
■ue  but  by  the  conaent  of  the  state,  and  as 
it*  mere  agent  for  the  purpose  of  calling  into 
activity  judicial  authority,  not  for  the  re- 
dress of  individual  wrong,  but  for  the  pro- 
tection of  general  public  rightai  (b)  be- 
cause the  suit,  having  been  brought  by  the 
consent  of  the  state,  in  ita  behalf,  the  rela- 
tor had  no  power,  without  the  consent  of 
the  atate,  to  prosecute  error,  and  thu*  to 
implead  the  state  without  ita  consent;  (c) 
because,  as  the  relator  did  not  rcaort  to 
the  methods  provided  by  law  for  the  enforce- 
ment of  his  individual  rights,  if  any,  hut 
elected  solely  to  resort,  by  the  consent  of  the 
state,  to  a  juriBdiction  givon  only  for  the 
redress  ot  general  public  wrongs,  he  may 
not,  by  means  of  a  writ  of  error,  directed 
from  this  court,  transform  the  nature  of 
the  proceedinga,  and  secure  at  the  hands  of 
this  court,  under  tlie  guise  of  an  appellate 
proceeding,  the  exertion  of  authority  to 
originally  determine  alleged  grievances 
which  were  not  passed  upon  by  the  court 
below  and  arc  not  within  the  scope  of  Hev. 
Stat  I  709,  U.  S.  Comp.  6Ut.  IQOl,  p.  676. 
The.  argument  that  if,  asserting  hi*  indi- 
vidual grievances,  the  ease  had  been  brought 
In  a  trial  court,  and  had  been  carried  to  the 
Hipreme  court  of  the  state  from  an  adverse 
decision  upon  a  Federal  question,  the  judg- 
raeul)  or  decree  of  the  supreme  court  would 
be  here  reviewable,  hence  the  decision  in  this 
case,  to  save  circuity  ot  action,  should  b? 
no.''  reviewable,  amounts  bi)t  to  saying  that 
becauae  there  is  authority  to  decide  a  legal 
question  in  a  case  where  there  is  jurisdic- 
tion, thar*  most  also  be  power  to  pMt 


upon  the  same  question  when  it  arises  in 
a  case  over  which  there  is  no  jurisdiction. 
Under  the  ruling  below  no  individual  right 
ot  the  relator  was  denied,  and  because  it 
may  be  inferred  that  if,  in  the  future,  a 
case  asserting  individual  right*  in  da* 
course  of  procedure  comes  to  the  court  b«- 
low,  that  court  will  be  controlled  or  per- 
suaded by  the  opinions  expressed  in  thia 
case,  furnishes  no  ground  for  the  exer- 
tion by  this  court  in  the  [622]  present  ease 
ot  a  jurisdiction  which  it  doe*  not  posses*. 
Indeed,  whether  the  case  be  considered  in  the 
light  of  the  abaenee  ot  any  assertion  of  in- 
dividual right  or  grievance  on  bebalf  ot  the 
relator,  or  be  loolced  at  from  the  point  of 
view  that  the  suit  waa  one  under  the  state 
law  which  could  only  be  brought  by  the 
permission  of  the  state  and  for  the  protec- 
tion of  its  governmental  authority,  the  state 
l>eitig  therefore  the  real  party  plaintiff,  or 
if  it  be  tested  by  the  want  of  authority  on 
ty  part  of  the  relator  by  meana  ot  a  writ 
ot  error  to  implead  the  state  under  the  cir- 
cumstances diacloacd  without  its  consent  in 
this  court,  the  want  of  jurisdiction  ia  so 
conclusively  shown  by  previous  decisions  as 
to  leave  no  room  for  controversy  (Umith  v, 
Reevea,  178  U.  8.  436.  44  L.  ed.  1140,  20 
Sup.  Ct.  Rep.  019.) 
Diamissed  for  want  of  jurisdiction. 


STATE  OF  KANSAS,  ON  RELATION  OF 
JOHN  MARSHALL,  Attorney  for  the 
Public  Utilities  Commission  of  the  Stato 
of  Kansas. 

(See  S.  C.  Reporter's  ed.  622-630.) 

Gaa     rates  —  mnnlclpal     regnlatton  ^ 

contractliiK   a  war   power   to   Hx. 

1.  A  municipality  was  not  authorized  to 
limit  its  power  by  contract  to  fix  reason- 
able gas  rates  for  the  future  by  Kan.  Laws 


contracts  and  do  all  other  acts  in  relation 
to  the  property  and  concerns  of  the  city 
necessary  to  the  exercise  of  ito  corporate 
or  administrative  powers,"  to  "prescribe 
and  fix"  maximum  gas  rates  which  shall 
"at  all  times  be  reasonable  and  Just,"  to 
make  contracts  and  grant  franchises,  oto., 
concerning  light,  heat,  and  power,  and  to 
"fix  a  reatonable  schedule"  of  maximam  gaa 
rates,  "at  all  times  during  the  existence  of 
any  such  grant,  contract,  or  privil^e." 
IResulstlon  Of  ess  rates,  see  Oas.  In  DiKast 

Sup.  Ct.  1913  8upp.] 
Obb     ral««  —  mnnlclpal     regnlatlon  ^ 

contracting  away   power  to  fix. 

Z.  The    limitations    imposed    upon    fltat- 
claas  aUM  bj  Kan.  Iaws  IBOS,  chap.  US, 


byGOOgK 


UU.  WYNDOTTE  OAS  CO.  t.  KANSAS  cc  WEU  HARSHALL. 

II  2,  SI,  189,  ITfl,  rcDdering  it  ImpoMible  S9  L.  ed.  S25,  0  Bup.  CL  Rep.  273;  Lotdl- 

to  eontTMt  »w«y  gorerninenUl  power  to  yille  t.  Cumbertind  Teleph.  ft  Teleg.  Co. 

fix  reuoiubla  rmtee   for  manu/actuied  gai  224  y,  g,  049    sg  l.  ed.  934,  32  Sup.  Ct. 

for   the   future    were   m*de    appUcable   to  g         572;    Vick.burg    Waterworki    Co.   Y. 

m  the  gnnting  c«  a  franchUe  for  natural  ^up.  Ct.  Rep.  SBS;  Vick.burg  v.  Vicluburg 
gta,  ineTudiiig  tbe  right  to  lij  and  main-  Waterworks  Co.  Z02  U.  S.  463,  SO  L.  ed. 
tain  maiiu  and  pipet  on  auch  termi  and  eon-  1102,  23  Bup.  Ct.  Rep.  630,  B  Ann.  Caa. 
ditiena  aa  niKht  be  agreed  upon  between  2S3;  Minneapolis  v.  Minneapolis  Street  R. 
the  city  and  the  gas  company.  Co.  216  U.  8.  417,  54  L.  ed.  260,  30  Bup. 

[Becnlatlan  at  >■■  reta,  ne  Qai,  Is  Dlgeit    rt    d.^    jib 
Bnp.  Ct.  ISlsVpp.]  ^*1/*'P-  *^^-     ,         ,  , 

Tbe  power  to  fix  and  regulate  rate*  la  gor- 

[No.  472.]  emmental,  inherent  in  the  atate,  and  doe* 

Dot  Inhere  in  the  aubordinate  Bubdifisiona  of 

Argued  December  2,  1913.     Decided  Jan-    tbe  atate;  and  auch  power,  if  exereiaed  b;  » 

uary  6,  1B14.  municipality,  must  be  conferred  by  the  atate, 

and   cannot  be  aesumed. 

IN  ERROR  to  tbe  Supreme  Court  ot  the  Home  Teleph.  k  Teleg.  Co.  v.  Los  Angelea, 
State  ot  Eanaaa  to  review  a  decree  211  U.  S.  265,  63  L.  ed.  170,  29  Sup.  Ct.  Rep. 
which,  with  a  modification,  affirmed  a  dc-  60;  Freeport  Water  Co.  v.  Freeport,  180  U. 
cTee  ol  the  District  Court  ot  Wyandotte  6.  687,  -15  L.  ed.  670,  21  Sup.  Ct.  Rep.  493; 
Oounty,  in  that  state,  enjoining  a  gaa  com-  Stanistaus  County  v.  San  Joaquin  t  K.  Riv- 
pnny  from  charging  domeitic  consumers  of  er  Canal  &,  Irrig.  Co.  192  U.  S.  201,  48  L. 
natural  gas  in  excess  of  the  statutory  rate.  ed.  400,  24  Sup.  Ct.  Rep.  241. 
.AJlinned.  The  authority  to  suspend  by  contract  tbe 

See  aame  case  below,   88  Kan.   185,  127    state's  power  of  rate  regulation  may  be  con- 
Par.  839.  ferred  by  neceBBary  implication. 

The  facU  are  stated  in  the  opinion.  Home  Teleph.  &  Teleg.  Co.  v.  Los  Angelea, 

,,  „  ,    ^  ,     211  U.S.  285,  63  L.ed.  178,  29  Sup,  Ct.  Rep. 

.^\^-   w    ^■^''  ![f^    a^  I  cause    and,    ^^     Minneapolis   v.   Minneapolis   Street   R. 
iL  ?!,."'■.,    U      "°""'''''  "'^  *  '■"''  '"^    Co.  216  U.  S.  41T,  64  L.  ed.  259.  30  Sup.  OU 
'"  ""■""  Rep.  418;    Vicksburg  v.   Vicksburg   Water- 

works Co.  200  U.  S.  4S6,  51  L.  ed.  1165,  27 
Sup.  Ct.  Rep.  788. 


'*'^"*''^ '"  f"^"'^  .        ■      ,       *    »     V  .k  ^^P-  *^8;    Vicksburg  V.   VickBburg   Water- 

This  court  will  determine  for  lUelf  wheth-  „„,i,.  p^  ^nn  „  s  in«  M  r.  «1    nsR  97 
''    or  not  a  contract  in  law  exists  the  obli 

»MloM  of  whiih  ™y  ™l  b«  1""P«1"J  by  °  in'M.VyTi.'rf'u.  dmLlon.  di>elo«.  . 


e  of  the  Federal  ConstitutioD. 


clear  dlatinctien  between  a  delegation 


-»-  ","-^,~~  ^'~"n ^,V1' 7„    .;  u.  authority  to  contract  or  a«ree  and  a  delega- 

^IU«i.,.ll.  Gu  Co   T    C.t,.en.-  aa.llght  ,  '„,|,„,^  ^      ."J,  .  „„ehl»  or 

»2^  t  V     ',    ,      ,,?■    ■    '  .  J  f'  'be  other  Ib  the  lole  .overclgn  .ct  ol  a  .In- 

.».-;•?■  "'■  '^'T  !■■;■  ^'"''"I  '  ''•;■  !■•  panj.    ne  one  authorlee,  con«nl,  the 

•«*»*'  S"''  :.  '^"•'•"■''*  "U"-  '?■"  '■■  "the!  comnand.     An,  l.ngnaje  o<  th.  I,,- 

.^-  Ml,  32   Sop.  Ct    Re|^  577i   V,ck.b«rg  i,^,,„,   ,„„„„,   t,' d.„o,e   an    Intent  » 

;j^_«^n.o,ln,  Co  ,  Vlckjbnrg,  1B5  U.  B.  M.  ^^      ^  „,  ,^,  ,    ,,h.tore  to  aothorle.  a 

J:  "■■  '"'■  "  f"'-  "•  ?''■■  "'■  ,    .  ™n.ent,  not  a  conniand.  U  .nUcient  an- 

The  goventmenUlpo-orol  rate  regulation  ,j„|,     ,,„  u,  ,„(,  ,„  „  in.iolabl. 

*  *    pnblie  ntihtiea,  whether  by  the  state  or  eont„et 

^Ji  agendo,  nay  be  .n.p.nd.1  by  contract        vick.lJnrg  ,.  Vlck.bnrg  Waterwork,  Co. 

t?"  "i'1  T  iV^  "Jlbn'-ly-  „pr.i    Lo.  ingele.  ,.  Lo,  Angel..  City 

»-.?°,r.    Sf  ■  t^\    :.,V  ^f  ■*  ,f '  Water  Co.  177  U.  S.  558,  U  L.  ed.  S<«,  SO 

^      ^n    ,^  ■„       t^r^u'A.-      ?£  ";  Sup.  Ct.  Hep.  736;  Walla  Wall.  v.  Wall. 

^ep.  tOi.  Detroit  r.  Detroit  Cit-ene'  Street  „,>;|,  ^^^,  ^   j,2  „    g   j   „  [,.  ed.  3«, 

^  Co.  IM  U.  S.  388,  40  L  ed   512,  M  Snp.  „  g        „.  Hep.  77,  New  (Wean.  Waler- 

V:t.  Rep.  «0;  Vickebnrg  e.  Vlckibntg  Water-  „^^^  (,„  ,   gi^g„   115  y    g.  6H,  2B  L. 

■J.o,k.  Co.  m  V.  S.  4M,  51  L.  ed.  1155,  27  ,j.  5,5,  5  5        Ct.  Rep.  273;  Freeport  Wa- 

^up.  Ct.  Hep.  782;  Freeport  Water  Co.  v.  ^  co.  t.  Freeport,  180  U.  8.  687,  «  L. 

Freeport,  180  U.  8.  587,  iO  L.  ed.  679,  21  ed.  879.  21  Sup.  Ct.  Rep.  «3;  Vlckeburg 

Bup.  Ct.  Rep.  493;  Loa  Angelea  t.  Loi  An.  v.  Vlckeburg  Waterwork.  Co.  202  U.  8.  458, 

gelea  City  WaUr  Co.  177  U.  S.,568,  44  L.  50  L.  ed.  1102,  28  Sup.  Ct.  Rep.  880,  8 

ed.  888,  20  Sup.  Ct  Rep.  738;  Walla  Walla  Ann.  Cai.  253;  Detroit  v.  Detroit  Cltinena' 

V.  Walla  Walla  Water  Co.  172  U.  8.  1,  43  L.  Street  R.  Co.  184  U.  S.  368,  48  L.  ed.  CM, 

•d.  341,  16  Sup.  Ct.  Rep.  77;  New  Orleans  22  Sup.  Ct.  Rep.  410;  Omaha  Water  Co.  v. 

Waterwork!  Co.  t.  Riyera,  115  U.  8.  874,  Omaha,  12  LJt.A.(M.8.)  73«,  77  C.  C.  A. 

••I-"'-  u  J  b,  Google       «» 


8UPBBU£  COUST  Or  THX  DNTEED  STATES.  Ooc.  Tnv. 

207,  U7  Fed.  1,  8  Ana.  Cu.  «14;  HlniM-  Ha  indepciideDt  judgment,  U  It  ii  Ita  dutf 

apoUs  T.  MiniMftpolia  Street  R.  Co.  SIS  U.  to  do,  •  Krioiu  doubt  ariMa  in  the  mind 

B.  4IT,  64  L.  ed.  2fi«,  30  Sup.  Ct  Bip.  418;  of   the   court,   tben   the   interpretation   bj 

Citf  R.  Uo.  r.  CitUcna'  Street  R.  Co.  IM  tbe  atate  court,  acting  upon  a  leriona  donbt 

U.  8.  BS7,  41  L.  ed.  1114,  17  Sup.  Ct  Rep.  created  b^  tbe  ezirtence  of  Independent  Jodg- 

OSS.  ment,   vill   cause   inch   Judgmat   to   pre- 

Kaniai  dMUifma  ara  a  part  ol  the  con-  ixmderate    in    favor    of    the    conatruction 

traet,  and  eetop  tbe  atate  from  denying  its  given  bj  the  atate  court  to  Ita  own  atat- 

raliditjr.  ute." 

Territory  v,  Beybum,  UeCahon    (Kan.)  Freeport  Water  Co.  t.  Freeport,  180  U.  8. 

GS2;  Jonea  v.  SUte,  1  Kan.  27S;  Dudley  t.  687,  46  L.  ed.  679,  21  Sup.  Ct  Rep.  493. 

Reynold*,     I    Kan.    266;     l>eavenvorth    v.  The   Freeport  Caae  waa  referred  to  and 

Ranldn,  2  Kan.  367;  Bine*  t.  Leavenworth,  greatly  limited,  if  Dot  in  fact  rererted,  by 

3  Kan.  1B6;  Leavenworth  v.  Laing,  0  Kan.  tbia  court,  in  Vickshurg  v.  Vickeburg  Wa- 

267;  AtchlBOQ  Street  R.  Co.  v.  Misiouri  P.  ter  Co.  206  U.  B.  496,  61   L.  ed.  1156,  27 

R.  Co.  81  Kan.  601,  3  Pac.  284;   Wood  v.  8up.  Ct,  Bep.  762. 

National   Waterworka  Co.  33  Kan.  GB7,  7  The    cue   of    Louiaville   v.   Cumberland 

Pac.  233;   Wyandotte  v.  Corrigan,  35  Kan.  Tclepb.  A  Teleg.  Co.  S24  U.  B.  649,  66  L. 

24,  10  Pae.  99;   Winfleld  v.  WinBeld  Oaa  ed.  934,  32  Sup.  CL  Rep.  672,  giyea  a  clear 

Co.   87    Kan.    24,   14   Pac.   499;    Manley  t.  view  of  the  right  rule  of  conatruction  ap- 

Emlen,  46  Kan.  666,  27  Pac.  844;  Burling-  plicable  to  the  caae  at  bar. 

ton  Waterworka  Co.  v.  Burlington,  43  Kan.  The    imposition    of    auch   enormoua    flnet 

726,  23  Pac.   1068;    Columbua   Waterworks  and   penalties   In   rate   regulation   acta  haa 

Co.    V.   Columbus,    48    Kan.    99,    16    L.R.A.  been  quite  recently  held  by  this  court  to  ba 

364,    28    Pae.    1097;    WinHeld    v.    Winfleld  a  denial  ol  due  process  of  law,  contrary  to 

Water  Co.  61  Kan.  70,  32  Pae.  063;  State  the  14th  Amendment  to  the  Federal  ConaU> 

'V.  Hiawatha,  63   Kan.  478,   30  Pac.   1119;  tution. 

Watkina  v.  Glenn,  66  Kan.  417,  31  LJUA.  Missouri  P.  R.  Co.  v.  Tucker,  280  V.  B. 

82,  40  Pac.  316;   Mills  v.  Usawatomie,  69  340,  G7  L.  ed.  1607,  33  Sup.  Ct.  Bep.  961. 

Kan.4M.53Pae.470;Stat«exrel.Godard  ^r,   Richard    J.    Higg.na    argued   th. 

v.  Topek.  W.U^  Co.  61  Kan.  661,  60  Pac  ^„j   ,-^^  Messra.  Henderson  S.  Mar- 

i"p'r  «K%,'6"r''63%So"  j^","?.*-  ^-  ^'^'  «•«*  •  '>^^' '-  -- 

Co    '■  Bp«th    83  Kan.  196,  109  Pac.  785;  ^^^^  ^  ,^.^  ^^  ^„  ^^  ,f^  ^^  l^^  ^ 

?       ™    «'^""".„'.^'^\          ^^"^  the    franchi«..    or    for    a    certain    definite 

Ksn.  666,  20  Pac.   1046;    Potwin   Place   v.  .    .                ' 

l°^„\?°i."^\T-  ".f^l'-  '  »»r~".  P"l>««  Scrle.  Corp.  1«4,  E. 

87  P«   735,   Brow.  ,    t"'i'°°-Ji  ''"■  K^-  287;  F^plrt  W.to  Co.  ,.  rrJ?,rt. 

S7.  7  Am    St.  Rep.  51S    17  P.C.  485.  no  U.  8.  587-618^  45  L.  «1.  J7.-688,  21  Bup. 

th.  ly.  rigbl  to  oontrjol,  jnd  11  Ito  .u-  ^         '^  „  „.  s'jj.,  45  L.  ri.  702.  21 

Ibo,  Ij.   U  bjUnori   to   doub      .Dob  tMU  ^    •  „  ^  ,„    o.«,.bo,o  ».  O,».boro 

r,     '«."f°'"^  '?  '•"■' °u          !??'  W.terwork.  Co.  1»1  U.  8.  358,  48  L.  ^.  217. 

It  1.  not  "»  Proy""  't  "■•  "««  to  ooo-  8UnM...  Qoobt,  y 

trket  or  clip  th.  IwlB  Btire  ETADt.  „        ."^       ,     ^  "^    n'         ,.       .   tV    ■  ^ 

IlUnoi.  -^t  *  Sav.   fl.S  v.  Arkansas  'g^u'^Ml  48  £.^'406  2"*  Bun   S'^R^ 

City,   34  L.H.A.   618,   22   C.   C.  A.   171,  40  i"?  "' ^'°^;  "  h*f;  "?,•  "  ^"^-.^l:  "^■ 

U.  8.  App.  267.  70  Fed.  282.  "'  =  "■*"•  "k"*  *  ""  ^-  '■  Hutchinaow. 

The  "UUnced  doubt"  should  not  arlae  in  2"^  U.  B.  386.  62  L.  «i.  267.  28  Sup.  Ct 

the  mind  of  this  court  from  th«  mere  denial  KeP-  135;  6  Enc.  U.  B.  Sup.  Ct.  Rep.  804i 

of  such  power  by  tbe  sUte.  nor  from  the  »   Enc.   U.   8.  Sup.  Ct.  Rep.  638;    11  Eao. 

Judgment  of  the  court  below,  but  the  r\de  U.   S.    Sup.   Ct    Rep.    990. 

adopted  by  Chief  Justice  White  should  ap-  No  irrepcalable  contract  can  be  made  U 

ply,  to  wit:  "Tbe  rule,  then,  to  be  applied  that  is  tbe  declared  policy  of  the  state. 

when  tbe  matter  ia  balanced  in  doubt,  U  Freeport  Water  Co.  v.  Freeport,  180  U.  & 

thia,  and  nothing  more;  tliat  if,  ia  uaing  S91,  4S  L.  ad.  086,  21  Sap.  Ct  Bap.  4M. 


UU.           WTNDOTTS  GAS  CO.  T.  KANSAS  KZ  in.  MATMHAI.T^  «86 

Aaj  Amblgulfy  or  doobt  must  be  Tcnlved  ter  the  ntM  to  b«  charged  b;  It,  kiid  Um 

Jn  tKtta  of  the  pnblie.  rates  thus  fixed  will  be  binding  upon  the 

Ibid.  compuij  (i.  «.,  the  conpkuy  cmnot  exceed 

The  Federal  eourte  will  lean  toward  an  thoee  rate*),  ttiough  the  ttate  nwy  rBaarre 

Mgreonent  of  viewi  with  the  etatc  conrta,  if  the  power  to  reduce  the  ratei. 

the  qUeefion  BNina  to  them  balanced  with  Grand  Bapida  A  I.  R.  Co.  t.  Oabom,  19S 

-doubt  U.  S.  IT,  29,  48  L.  ed.  SBB,  6M,  84  Snp. 

Burgeaa  r.  Seligman,  107  U.  8.  20,  £T  L.  Ct.   Rep.  310;   Louinille  A  N.  R.  Co.  v. 

ed.  3SB,  2  Bup.  Ct.  Rep.  10.  Kentucky,   18S   U.  8.  BOS,  48  U  ed.  2M, 

The   aUte   ot   Eanaae   cannot   make   an  22  Sup.  Ct.  Bep.  SS;  Reagan  t.  Farmera' 

Irrepealable  oontract  flxing  rate*;   neither  Loan  A  t.  Co.   164  U.  B.  302,  38  L.  «d. 

fas   it  autboriie  a  municipality  to  make  1014,  4  Inters.  Com.  Rep.  500,  14  Snp.  Ct. 

nth  a  contract.  Eep.    1047;    Aahley    v.    Ryan,    153    U.    S. 

BtanisUui  County  v.  Ban  Joaquin  A  K.  430,  3S  L.  ed.  773,  4  Intera.  Com.  Rep.  CM, 

Hirer  Canal  A  Irrig.  Co.  192  U.  B.  211,  48  14  Sup.  Ct.  Rep.  SSS. 

L.  ed.  412,  24  Bup.  Ct.  Rep.  241;  Atchison  Under  the  powera  granted,  the  atate,  a* 

t.  Bartholow,  4  Kan.  12fi;  Oray  t.  Crockett,  principal,  authorized  the  dty,  aa  its  agency, 

^0  Kaji.  143,  1  Pac.  CO;  People  ex  reL  Jack-  to  permit  the  gae  company  to  lay  its  pipes 

eon  V.   Suburban  R.  Co.   178  111.  0S4,  49  in  the  streets  and  alleys.    Thia  right  may 

-^.ILA.  660,  S3  N.  E.  349;  Qroaae  Pointe  v.  not  be  taken  away  from  the  gas  company. 

^troit  &  L.  St.  C.  R.  Co.  130  Mich.  363,  Tbe  city  at  that  time  bad  the  right  to 

1*0  N.  W.  42;  Lansing  t.  Luuing  City  Elee-  regulate  the  rates  to  be  charged  by  publie 

trie  R.  Co.  100  Mich.  127,  «6  N.  W.  04ft;  utilities.     The    taking  of    this    right    from 

St«te  ex  rel.  Atty.  Gen.  t.  Madison  Street  the  city  don  not  affect  the  gas  company. 

It.  Co.  72  Wii.  612,  I  L3.A.  771,  40  N.  W.  Even  the  city  would  not  be  heard  to  com. 

'4S7;  Sioux  City  Street  R.  Co.  t.  Sioux  City,  plain,   and   clearly,   it  it   cannot,  then  th* 

138  V.  6.  98,  34  L.  ed.  898,  11  Bup.  Ct.  Rep.  company  cannot. 

^SC;  Clinton  t.  Worcester  Coniol.  Street  R.  Spring  Valley  Waterworks  v.  Schottler, 

<::«.  199  Maas.  286,  S6  N.  £.  607;  Cleveland  110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep. 

V.  Clereland  City  R.  Co.  104  U.  S.  617-634,  48;    9    Enc.    U.    S.    Bup.    Ct.   R^.    493;    fl 

48  L.  fd.  1102-1107,  24  Sup.  Ct  Rep.  766;  Enc.  U.  B.  Sap.  Ct.  Rep.  S64;   LoniiTille 

^athT.TowerOrove&L.  R.CO.  lOSMo.  648,  A  N.  R.  Co.  v.  Motley,  219   U.  8.  467,  6S 

18  L.RA.  74,  16  8.  W.  913;  Uetroit  t.  Ft.  L.  ed.  297,   34   L.K.A.(N.B.]    671,  81   Sup. 

Wayne   A    B.   I.   R.   Co.   96   Mich.    461,  20  Ct.  Rep.  286;  Northern  P.  R.  Co.  t.  Minne- 

IJt.A.  7ft,  36  Am.  St.  Rep.  680,  64  N.  W.  eota,  208  U.  B.  683,  62  L.  ed.  630,  28  Sup. 

ft&8;  Detroit  r.  Detroit  City  R.  Co.  66  Fed.  Ct  Bep.  341. 

880 ;  Worcester  v.  Worcester  Consol.  Street  The  rates  in  the  franchise  are  maximum 

H.  Co.  192  Mass.  106,  78  N.  E.  222;  Al-  rales,  therefore,  aubjeet  to  r^ulatibn  and 

legheny  t.  MillTille,  E.  A  8.  Street  R.  Co.  reduction. 

169  Pa.  416,  23  Atl.  202;    Citiiens'  Horse  Detroit  v.  Detroit  Citizens'  Street  R.  Co. 

B.  Co.  T.  BelleriUe,  47  III.  App.  388.  184  U.  B.  389,  46  L.  ed.  608,  22  Snp.  Ct 

It  may  be  said  to  be  elementary  that  in  Rep.  410. 
eottferring  a   franchise  to   use  the  streets,  ,    _ 
in  the  exercise  of  its  delegated  authority  "»""■   •'»*"'   Marshall   and   lUchard   J. 
from  the  legisUture,  a  city's  common  ooun-  Higg*"  fl'*^  •  brief  in  mpport  of  a  motion 
cil  acU  on  behalf  of  the  state  as  its  agent  ^  dismiss  or  affirm, 
and  not  as  the  agent  of  the  municipal  cor- 
poration.   The  duty  of  protecting  the  pub-  Mr.   Chief  Justice  Wlilt*  deUTcred  the 
lie  atroeta  for  public  travel  is  a  public,  and  opinion  of  the  court: 

not  a  corporate,  duty.  ^^  supreme  court  of  the  sUte  of  Kan- 

Schuitt  T.  Milwaukee,  49   Wis.  269,  36  .^^       modification   to   which    it   U 

Am.  Rep.  779,  G  N.  W.  342;  Little  t.  Mad-  .'               *    7,    '  »„  ^,»Li  .  ^:««!,  ll 

iaoD.  4^  Wis.  605,  36  Am.  Bep.  793.  6  N.  "f  °?tT7       ^    V   wTfrL^.^ 

W.  249;  William,  V.TorkviikTeB  Wis.  119,  '^«    d«trict    court    of    Wy^idott.    county. 

17  N.  W.  648;  Klttredge  v.  Milwaukee,  26  ^'"*i   enjomu^   the   plaintiff   in   error. 

Wis.   60;    Qrigg.  ».   YooU.  4  AUen,  196;  «>•     Wyandotte     County     Qas     Company, 

Manners  t.  Haverhill,  135  Maas.  166;  Mc-  '««»  ol-wBlng  domestic  consumers  In  the 

earthy  t.  Boaton,  185  Masa.  197;   People  <!l«e»  "'  ^anaas  City,  Kansas,  ud  Roi^ 

«x  reL  Loomls  t.  Board  of  Town  Auditors,  <1«J«.   Kansas,   for   natural   gas   furnished. 

76   N.   Y.   310;   Northern   Transp.   Co.   v.  ">?  ■n™  1»  "«««  **  **  «"*•  P**  "<»«•"« 

Chicago,  »B  U-  8.  636,  S6  L,  ed.  830;  Smith  cubio   feet.     To  snob   decree   this   writ  ot 

▼.    Washington,  20   How.   185,   U   L.  cd.  arror  ia  directed,  and  the  Federal  ground 

9U.  relied   upon   tor   reveraal  la   the  aaistenc* 

The  stnta  may  fix  In  the  oompanr's  ehar-  of  aontraet  ri^ts  In  U.W  ot  tbs  Qas  Com- 

••I*-"*'  ,   ibyGoogIc     *•* 


626-628                     SUPREME  COURT  OK  THE  UNITED  STATES.              Ocr.  Txu. 

puij,  whicb  it  Is  insisted  were  impaired  by  empowered  "to  mftke  all  eantracts  and   d« 

tbe  action   of  the  court  below.  all  other  acts   in   relition  to  the  proper^ 

[626}   The  price  which  the  court  below  and   concerns   of  the  city  necessary   to  tb« 

nutained  was  lower  than  the  rate  cliarged  exercise  of  its  corporate  or  adrntoistratiT* 

by  the  Gaa  Company,  and  was  in  effect  a  powers." 

statutory  rate,  since  a  state  law  fixed  tlie  Under  th«  heading  of  "Legislative  De- 
rate, and  forbade  the  charging  of  a  higher  partment,  Powers  of  the  Mayor  aod  Conit- 
rat«  without  tbe  consent  of  tbe  SUte  Utili-  cil,"  it  was  provided  in  )  784  (61 ) : 
ties  Commission,  which  consent  the  Gas  "Bates  for  Water,  Light,  etc  §  SI. — To 
Company,  under  tlie  theory  that  its  con-  prescribe  and  fix  maximum  rates  and 
tract  relieved  it  from  doing  so,  had  not  charges,  and  r^ulate  the  collection  of  tb« 
•ought  to  obtain.  same,   tor   all    water,   electric   light,  beat. 

The  court  below  rested  ita  conclusion  up-  powtr,  gas,  ttlepbone  service,  or  any  other 
on  the  grounds,  first,  that  the  company  commodity  or  service  furnished  to  such  city 
bad  no  contract  rights  fixing  rates  wliich  or  to  any  of  the  inhabitants  thereof  by 
were  impaired  by  enforcing  the  lower  rate  any  person  or  corporation  now  authorized 
fixed  in  the  subsequent  state  law,  and  sec-  by  such  city  by  virtue  of  a  franchise  ordi- 
ond,  that  if  the  city  liad  agreed  with  the  nance,  or  that  may  hereafter  be  authorired 
company  to  fix  contract  rates,  the  action  by  virtue  of  a  franchise  ordinance  to  fur- 
of  the  city  was  void,  since  tbe  city  pos-  nish  water,  electric  light,  beat,  power,  gaa, 
seesed  no  authority  to  make  a  contract  or  telephone  service,  or  any  other  commod- 
limiting  ita  power  to  fix  reasonable  rates  ity  or  service,  to  sucli  city  or  to  its  inhabit- 
for  the  future.  As  the  question  of  power,  ants.  The  rates  and  charges  so  pnscribed 
which  tbe  last  proposition  involves,  lies  at  shall  at  all  times  be  reasonable  and  jiist,- 
the  foundation  of  the  ease,  we  ooioe  first  ,„d  i(  ^ny  citv  shall  fix  unreasonable  and 
to  consider  it,  indulging,  for  the  sake  of  „njust  rates  and  charges,  the  same  m»v, 
argument,  in  the  hypothesis  that  the  city  ^t  t^e  instance  of  any  producer  or  con- 
contracted  with  the  company  for  fixed  ,„^„_  ^^  reviewed  and  determined  by  the 
rat^  during  a  sUted  period  which  con-  ^.^^^^^  ^^^^  „f  ^he  county  in  which  sucU 
tract  would  be  '■"P-'^fd j'  the  -hsequrtit  .^  situated." 
kgiB  ation  here  complained  of  was  enforced.  '     .       .^     ,      .■         ,  ..-n.  li-     n^i-.       ., 

At  the  outset  it  is  cerUin  that  the  de-  ,  ^"''"  ''^  bead.ng  of  ■"Pubhc  UW't'^.'* 

termination   of   the   question   of   power   in-  «  »«!    '^V''  «""">''*''  ""  «'7"   ^^   *''«' 

volves  a  consideration  and  construction  of  •«:'"-»n8  «*  •"  adequate  supply  of  water  and 

th*  law  of  the  state   from   which   the  city  «>«    granting    of    franchises    to    thnt    end, 

derived  its  authority.     While,  indeed,  that  «■  "«"  "  °^  contracting  for  laying  pipes, 

fact  doea  not  relieve  us  from   the  duty   of  <^-.  =•*■     The  section  conUined  the  (oltow- 

detendining    for    ourselves    the    scope    and  ing  provision  as  to  rates: 

character    of    the   asserted    contract,    it    is  [6281  "Provided  further,  that   .    ,    .  ■  tii» 

yet   elementary   doctrine  ttut,   in   the   dis-  mayor   and  council  of   any   such  city   sliall 

charge  of  auch  duty,  it  ia  incumbent  upon  at   all   times   during   the   existence   of    any 

us   not   to   lightly   disregard   the  construe-  guch  grant,  contract,  or  privilege  liave  tliv 

tion  put  by  the  court  below  upon  the  stat-  right    hy    ordinance    to    fix    a    reasoaablr 

utes  of  the  state,  but  to  seek  to  uphold  such  ^hedule  of   maximum   rates  to  be  churgL-J 

construction  as  far  as  it  can  be  done  con-  f^j  ^^f^^  (or  public  and  private  purpoBc* 

Bistently  with  the  obligation  to  independent-  „              g„^l,            „_  oompany,  or  corp^ra- 

ly    determine    whether    a    contract    exists  ji„„      Provided,   however.  That  said  mayor 

which,  in  disregard  of  the  ConstitutLon   has  ^^^   ^^^^^^^   ^j,_l,   ^j   „^   ^-^^    fix   a    rat* 

been    impaired    by    subsequent    legislation.  comp«.y. 

The  alleged  contract  arises  from  the  pas-  J.  ,  ■  \  ,  ^^\! 
■age  in  ]05*  by  the  city  of  ordinance  6051,  <>'  corporation  from  earning  at  least  S 
■nd  action  Ukea  thereunder.  (827]  The  P"  '^""  <"■  '*»  •*?'*»'  i"""*^  °ver  and 
question  of  power  is  to  be  determined  by  a  «'■<"'«  i"  operating  expenses  and  expense* 
consideration  of  a  comprehensive  state  law  '"  maintenance  end  taxes.  In  esUblish- 
adopted  in  1B03,  regulating  cities  of  tbe  first  i»g  »n<J  ^'"^  ■"='■  '«*«"•  *''«  '''"^  "'  ">• 
class,  of  which  Kansas  City  was  one.  This  plant  and  property  of  any  auch  person, 
law  was  incorporated  in  tbe  general  statutes  compsny,  or  corporstion  shall  be  taken  in- 
of  Kansas  for  1B05,  and  in  referring  to  it  to  consideration,  but  the  value  of  su.h 
we  quote  the  section  numbers  as  found  in  franchise,  contract,  and  privilege  given  and 
the  act  of  1905,  putting  in  brackets  the  granted  by  the  city  to  such  person,  con- 
section  numbers  of  the  law  of  IB03.  si  psny,  or  corporation  shall  not  be  taken 
originally  adopted.  Under  the  heading  of  into  consideration  in  ascertaining  the  re»- 
"Qeneral  Provisions"  in  the  4th  paragraph  sonableness  of  the  rates  to  be  charged  t© 
of  g  784   (8)  citiea  <A  th«  first  class  -were  tbe  inhabitants  of  such  city." 
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UorroTcr,  tb«  section,  After  directfng  that 
^  coatiKct  should  be  Tcduced  to  writing, 
4S<aintaiiied  the  following: 

"aod  wij  attempt  to  erade,  directly  or 
Xvidimtly,  the  reqnirementa  of  thii  art  u 
'fc'O  meh  conaideration,  or  the  obligation! 
^^kad  conditioiu  of  such  contract,  aliall  ren- 
^3.cr  inch  eontract  and  (raachiie  abiiolutel; 
-^^oll  and  void  and  InopetatiTe." 

By  I  004  (109)  the  same  general  power 
^■■u  giTca  to  make  contracts  and  grant 
"^nuMhiaea,  etc.,  eonoeraing  heat,  light, 
X^owcr,  and  itrcet  railway  franchiHea,  as 
"^•u  conferred,  aa  abora  stated,  for  thi> 
XWrpose  of  obtaining  a  water  supply;  but 
*•  to  the  authority  to  fix  ratea  by  contract, 
Ua  power  was  limited  by  a  restriction  in 
•Bbitanco  the  same  as  that  which  was  ini- 
posed  upon  the  right  to  contract  for  ratrs 
for  the  purposes  of  a  water  supply,  since 
I?  e  905  (170)  tbe  right  of  the  city  in 
tb&t  respect  was  eipresaly  reservrd  to 

'*at  all  timea  during  tbe  existence  ol  any 
*acb  grant,  [629]  contrai^t,  or  privilege 
..  to  fix  a  reasonable  schedule  of  maxi- 
mum rates  to  be  charged  for  public  and  pri- 
**i^  parposefl.  Including  street  lighting  by 
■■^J  such  person,  company,  or  corporation,  to 
^hc  inhabitants  of  any  such  city,  for  gas 
^^Sht,  electric  light,  electric  power,  or  heat, 
^Xtd  the  rates  of  fare  on  any  street  rail- 

■»,,.» 

Section  906  [ITOa)  contained  regulations 
^*  to  the  period  of  the  oontract  which 
*i)igbt  be  made  and  other  general  r^ula- 
^ions,  and  closed  with  the  provision  which 
i»  inserted  in  tbe  margin.f 

Considering  these  statutory  provisions, 
the  court  below  (SB  Kan.  165,  127  Pac. 
B3S)  decided  that  they  did  not  autliorize 
the  city  to  devest  itself  by  eontroet  of  ita 
duty  to  see  that  nothing  but  reasonable 
rates  were  enforced,  however  much  tbe  stat- 
ute might  have  as  to  other  subjects  con- 
ferred npoa  tbe  city  an  autliority  to 
contract  in  tbe  eomptete  sense.  Looking  com* 
prehensively  at  tbe  provisions  in  question, 
in  the  light  of  the  duty  resting  on  us  to 
which  at  the  outset  we  referred,  not  liglitly 
to  disregard  tbe  construction  which  tlie 
state  court  of  last  resort  has  given  to  tlie 
statutes  of  the  state,  ne  csn  see  no  ground 
for  holding  that  the  court  erred  in  its  con- 


clusion. Conceding  that  there  are  form*  of 
expression  used  in  tbe  statute  which,  taken 
iaolatedly,  might  be  considered  as  having 
conferred  the  power  to  fix  a  contract  rate, 
such  conceasiou  is  not  decisive,  since  we 
must  consider  the  statute  as  a  whole.  And 
[630]  when  we  do  so,  we  think,  to  di- 
vorce tbe  expressions  referred  to  from  tha 
context,  would  be  not  to  int«rpret  and  ap- 
ply, but  to  distort  tbe  statute.  Especially 
is  this  conclusion  necessary  when  the  broad 
scope  of  the  provisos  which  we  liave  quoted 
is  taken  into  view,  since  they  in  effect 
forbid  the  making  of  contract  rates  as  to 
both  water  and  gas  by  commanding  that 
the  governmental  power  to  see  to  it  that 
only  reasonable  rates  are  exacted  shall  be 
perpetually  preserved  and  exerted.  Tn  faca 
of  such  a  plain  manifestation  of  the  legls- 
lative  win,  it  would  tie  a  departare  from 
the  obvious  intent  and  purpose  of  tlie  law- 
maker to  hold  that  tlie  statute  conferred 
the  power  to  do  that  which  the  text  make* 
it  apparent  there  was  a  dominant  and  fixed 
purpose  of  the  legislature  to  forbid.  Thia 
conclusive  view  also  applies  to  tbe  special 
provision  concerning  natural  gas.  We  sa.v 
this  because,  as  obviously  the  prior  sec- 
tions of  tbe  statute  embraced  only  manu- 
facturi?d  gaa,  the  provision  as  to  natural 
ens  was  rendered  necesssry  in  order  to  give 
the  same  power  to  deal  with  that  subject  aa 
was  conferred  concerning  manufactured  gas. 
In  other  words,  on  its  face,  the  purpose  of 
tlie  provision  was  to  brinK  natural  gaa 
tvithin  tbe  statute,  subject  to  the  regula- 
tions and  limitations  which  the  statute  im- 
poHcd,  and  it  could  not  therefore  have  been 
intended  to  cause  dealings  concerning  nat- 
ural gsH  to  be  for  the  purpose  of  power 
conferred  witliin  the  statute,  and  at  the 
gHme  time  to  exclude  tbe  conferred  author- 
ity from  the  safeguards  and  regulations 
which  tbe  statute  exacted.  The  bringing  of 
natural  gas  within  the  power,  therefore, 
caused  it  to  be  subject  to  tlie  limitations 
which  tbe  statute  imposed,  and  which,  w 
we  hove  seen,  rendered  it  impossible  t» 
contract  away  the  governmental  power  to 
forbid   unreasonable  and  secure  reasonable 


^y/othmg  in  this  «c$  lAoIl  be  eoiuttrued  a* 
prolhibi(iH0  any  oily  ^ovemeif  and  eontrolled 
hjf  tlie  prpcictona  of  tM«  act  from  jrantinf), 
»md  the  mayor  and  covneil  of  any  such  city 
ar«  kere&y  a«lhorw»i  to  grant,  to  any  per- 
ton,  company,  or  oorporalion,  a  franchise  to 
cofulmct, '  mnintam,  and  operate  a  natural 
go*  plant  tor  the  purpose  of  furnishing  to 
taid  oily  cud  ita  MMbitont*  natural  go* 


for  lighla,  fuel,  and  all  other  purposes,  uttA 
authorily  to  lay  aiirf  maintain  all  necessary 
maint  and  pipes  in  the  tlreeta,  avenues,  al- 
leys, and  public  grounds  of  said  city  on 
such  terms  and  conditions  as  may  be  agrred 
to  by  said  mayor  and  council  and  sutih 
person,  company,  or  corpnmtion;  Pro^dri, 
That  suek  francliise  shall  not  oouliaue  for 
a  longer  period  than  ticentjf  years. 
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«31                            SUPREUB  OOUBT  OB-  TEE  UNITED  STATES.              Oct.  Tnui, 

1691]  ALEXANDER C.U.PENNINQTON,  S7  L.  «d.  2U,  33  Snp.  Ut  Rep.  12fi;  Moor* 

Appt.,  V.  VlrgiaU,  F.  k  11.  Int.  Co.  £8  Gratt.  filO, 

▼•  26   Am.   Rep.    373;    K«llett  t.    Kellett,    M, 

UNITED  STATES.  Tex.  206,  SB  S.  W.  80S;  PriiuDe  t.  United 

.=      o    «   T,      _x  _.      ^    .„  .,=  .  8Utfli,41  CLC1.8;  Unit«dSUte»T.  Bowen, 

(S«e  S.  C.  Reporter-i  ed.  631-«38.)  j^  ^^  g_  jog,  26  L.  ed.  «81. 

ouim.  -  vucutiw^  «iiow«iu»  -  toi.  ,  "^^  ''^z^^S'^^'^'^'^"  .■?^'^  •  '•"r": 

lowlnc  court  dedslotu  -  pro*lM>.  "e*"*"  "^  "••  cbmricter  of  the  cuea,  but 

Olaim*   againat   the   United   SUt—   not  <»*  the  manner  of  certillcation. 

enumerated   in   tbe  proviBiun   of   the   min-  BUnton  T.  State,  1  Waab.  2SS,  24  Fac 

drf  dTll   appropTiation   act   of   March   4,  430. 

1907    (34  SUt  at  L.  1368,  chap.  2918,  U.  The  word  "ao"  U  an  adnrb  of  manner, 

8.  Comp.  Stat.  Supp.  1911,  p.  68),  making  qualifying   "certifled."     It   cannot    be    con- 

j^ap^-atjcnjor  the^^P-^— t^  -  -  verted  _Jn^  an  a^eotive.  ".u.h."  q>^ifying 

m«7  be  certified  to  be  due  hj  the  account  '"?■  .  ^^  <•"  thi.  would  imply  the  legia- 

Ing    office™    of    the    Treasury,    cannot    be  •**<"■•    ignorance  of    both   the  meaning    of 

deemed  to  be  embraced  by  the  further  clause,  *ordi  and  rule*  of  grammar, 

"provided,   that    in    all    caaei    hereafter    ao  United  States  v.   Uoidenberg,   168  V.   H. 

eertifled  the  said  accounting  officers  Bhall,  96,   102,  42  L.  ed.  394,  398,  18  Sup.  Ct. 

in    stating    balances,    follow    tbe    decisions  Kni    3 

oj  a,  UnlUd  81.K.  Bnprm.  Court  or  ot  u  p„„ible,  .lecl  mint  b,  glvm  to  mrj 

1«   Tk    «„    V™.       »'   °'"'"'.  2?t;  el.u«:,  «olioo,  ud  word  ol  tba  lUtiit.. 

After  tbe  time   for   appeal    has   expired,   ii        ,.   -,    ,   „.  J  ^.  ■         ..    „    . 

no  appeal  be  taken,  without  rqjarl  to  for-  ^'"^  ^^^  '■  ^'''''«.  1«  «■  »■  "3. 

aer  ^tlements  or   adjudications  by  their  ^*^-   27    L.   ed.    885,   886,  3   Sup.  Ct   Rep. 

predecesaors,"   whether   tbia   clause   be   re-  l^i   Plntt  v.  Union  F.  B.  Co.  M   U.   8. 

garded  technically  U  a  proviso  or  not.  48,  68,  26  L.  ed.  424,  427. 

*'ll't'?»DiSl'?np^^^^i^=^""*"•  ^°    '*~'"°"    <"    ^^^    ""*    authorising 

payment  of  amounts  for  arrears  of  pay 

[No.  682.]  of  two  and  three  year  Tolunteers,"  etc.,  as 

provided   for    in   the   clause    preceding    tha 

Submitted  December  16, 1913.   Decided  Jan-  proviao,  has  been  made  since  tbe  decision 

uary  6, 1014.  in   United  States  v.  Uosmer,  9   Wall.  432, 

10  L.  ed.  662,  at  December  term,  1861,  under 

APPEAL  from  tbe  Court  of  Claims  to  re-  which   all   pending  claims  were  settled   up 

view  a  judgment  which  dismissed  the  soon  after  it^  recommendation,   leaving   no 

petition  of  an  Army  officer  for  tbe  recov-  ground  for  complaint. 

cry    of    additional    rations    and    longevity  On  the  other  hand,  this  court  at  nearly 

pay.     AfBrmed.  every   term   has   made   some   decision   in    a 

The  facta  are  stated  in  the  opinion.  test  case  of  some  class  or  other,  to  which 

Messrs.  George  A.    King,   Wllllun   B.  '*"'  P-^Ysion  is  applicable,  if  construed  in 

Kins,  and  WlUUm  E.  Harve,  submitted  »««"«»■  '^"■.,^,''' "■""  'T"*,^'^  ""• 

the  «u«,  for  appellant:  ^'1"""""  '■  """-^  «**^"'  «"   "■  ^-  "'- 

The  provl«.  was  not  restrictive.  "i;"  "<■.  «"•  32  Sup.  Ct.  Rep^  467. 

White  T.   United  States,  191   U.   8.   S4S,  ..^he   mischief  to  be   remedied    was  thU: 

48  L.  ed.  296,  24  Sup.  Ct.  Rep.  171;  Hadden  "^^'  "ccount.ng  officers  of  the  Treasury  da- 

».    The    Collector    (Hadden    y.    Barney)    5  y'de  against  claim,  of  a  class,  a  test  eaaa 

Wall.   107,   110,   111,   18   L.   ed.   61B,    610;  "  "'•*"  brought  in  the  court  of  claims  to 

Georgia  R.  ft  Bkg.  Co.  v.  Smith.  128  U.  8.  T'Vf  *"*  decision.     If  tbe  final  judieUI 

174,  181,  32  L  ed.  377,  380,  0  Sup.  Ot.  Rep.  "decision    is   in   favor  of   the   claimant,   the 

-      Henry    v.    United    States,    27    Ot    CI.  '<^<""'*"'K  <>««"  "i"  *ollo*  ""c  judicial 


as   to   cases  not  once  decided   by 


144;    Interstate    Commerce    Commi 

Baird,  194  U.  S.  26,  36,  37,  48  L.  ed.  860,  „       ,„   „ 

885,    866,    24    8up.    Ct   Hep.    663;    United  „?**„?f   Comp.  Dec.  707;    14  Comp.  Dec 

States  v.   Falk.   204    U.   S.   143.   61   L   ed.  J,".'    f^;   "    ';™P-    ^-    "*'    ""'S*    »- 

411.   27    Snp.  Ct.   Rep.    191;    Lake  County  ""'***   '^^***'  ^V"    CI.   181. 

V.   Rollins,   130  U.  S.   662,   670,  32  L.   ed.  J***    n"«*"«'  ."''«''    "»"t«l    ">«"    ">U 

1060,  1063,  9  Sup.  Ct  Rep.  661;   Carroll  "*  ""  pwsed  is  general,  and  the  remedjr 

T    State    S8  AU    401  "'"'*  ^  general  to  reach  the  evil. 

"All-  exclude,  the  idea  of  limitation.  hV«^  "■  .V"'.'.**'  ^^f*?'  "  '^  ^-  "*' 

.  UcLean  v.  United  States,  226  U.  8.  383,  The   application    of    this   statute  to  thia 

, claim  IS  to  give  a  remedy  to  a  long  denied 

NoTK.— On  provisos  in  statutes— see  note  "^^^■ 

to  United  States  v.  DickHm,  10  L.  ed.  U.  United  States  t.  Watson,  130  U.  8.  80, 

8.  689.  38  L.  ed.  862,  0  Sup.  Ct.  Rep.  430. 

**•  ,.-      a»i  V.  s. 
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AmUtxat  Attotnej  QenenU  Tbompaon 
Avbutttod  the  eatue  for  app«llM: 

A  pTvtUo  Bodifle*  or  rcatrftins  tbe  gn- 
^sndl^  of  th*  preriooi  proriifoiis. 

DdIIu-  SaT.  Bmnk  t.  United  Statei,  IB 
^«1L  227-2M,  2£  L.  «d.  80,  81. 

ES3t]  Mr.  Chitf  Jnrtie*  Vblte  deUrered 
-^^  opinion  of  ths  eourti 

Bf  the  jadgment  Appealed  from  tlie  conrt 
*»«W  dlnniued  the  petition  in  which  re- 
■^•TBry  WM  sought  by  the  •ppellant,  of  a 
^tited  lum  cl)argcd  to  be  due  him  becauM 
"^M  tbe  ettra  per  diem  ration  for  each  five 
y«ani'  lerrice  allowed  by  the  act  of  July 
-C.  183S,  I  IG,  B  8Ut.  at  L.  268,  chap.  182, 
•■•d  the  10  per  centum  increate  of  yearly 
P*^  Si«n  for  each  t^nn  of  five  yeare"  aerviee 
V  Ee».  8Ut.  i  1282,  U.  8.  Comp.  SUt. 
/^O],  p.  age.  To  develop  the  queetion*  to 
f*  decided,  we  cbronologicatly  arrange  the 
''^^'b  alleged  and  eomewhat  kb'jreriate  their 
•'^'•enieiit,  omitting  nothing,  however,  rele- 
'•■^•t  to  the  inuei. 

^  luting  the  petitioner  to  be  a  brigadier 
«^*»eral    on    tbe   retired    Uet,   the   petition 
**^^ged   the   period   of  his  military   eerrice 
^«»u    1866,   when   he   entered   the   MiliUry 
^^ademy,  up  to  and  inclnding  189&,  when, 
^^    a  brigadier  general,  he  woa  placed  upon 
*-^e  retired  list.    The  arm*  of  the  military 
**tBbllahment  in  which  the  Hrricee  of  the 
^«titioneT  were  rendered,  during  the  period 
*tai«d,  aa  well  aa  the  various  grade*  througb 
^bicr,  by  promotion,  be  pasaed,  were  enn- 
tetrtted,  tbe  whole  period  embracing  eervin 
in  tbe   regular   Army   except   a   brief  time 
between  the  lat  of  October,  1864,  and  the 
lit   day    of    August,    1866,    when    it   was 
alleged  he  served  as  an  officer  of  the  volun- 
teer service.    It  wai  charged  that; 

"During  the  entire  period  of  hii  aervice 
«a  second  lieutenant,  first  Uentenant,  and 
captain  aforesaid,  the  practice  of  tbs  War 
Department  and  of  the  accounting  officers 
of  the  Treasury  Department  was  not  to 
count  aervice  aa  a  cadet  in  the  United 
Statea  Military  Academy  in  reckoning  the 
term  of  tive  years  of  service  for  purpieei 
«t  the  additional  ration  provided  by  the 
aet  of  July  6, 1838,  or  for  longevity  Inereaae 
«f  pay  nnder  5  128E  of  the  Revised  Stat- 
utes (U.  6.  Camp.  BUt  ]001,  p.  896)." 
[«3S]  The  following 


"It  was  decided  by  the  Bnpreme  Court  of 
the  United  BUtes  on  the  E7th  day  of  Oc- 
tober, 1884,  in  the  ease  of  United  States 
v.  Morton.  II!  U.  B.  p.  3,  ES  L.  ed.  013,  6 
6up  Ct.  Rep.  ],  and  on  the  11th  day  of 
March,  1SS9,  In  the  case  of  United  States 
«.  Watson,  13:  U.  B.  p.  80,  3S  L.  ed.  862, 
t  Sup.  Ct.  Rep.  430,  that  olHcers  of  tbe 
United  Statea  Ancy  were  entitled,  in  oom- 
•■  I.,  ed. 


pnting  their  rations  nnder  said  aet  ol  July 
6,  1838,  and  in  oompntlng  theit  longc-ity 
pay  under  |  1262  of  tbe  Reviaed  SUtutt 
(U.  B.  Comp.  But.  1901,  p.  8H),  to  be 
credited  with  their  aervice  as  e»dets  in  the 
United  BUtes  Military  Academy. 

NotwithsUnding  said  decisioa*  of  tho 
.Supreme  Court  of  the  United  S^tM,  tbe 
Second  Comptroller  of  the  Treasury,  on 
June  20,  1800,  decided  that  he  wouh)  not 
allow  any  claim  for  additional  rations 
under  %  IS  of  the  act  of  July  6,  1838,  afore- 
said, and  for  Increase  of  longevity  pay 
under  i  1262  of  the  Revised  BUtutee  on 
account  of  any  service  not  theretofore  ad- 
mitted as  forming  a  proper  subject  of  credit 
by  tbe  previous  practice  of  the  Treasury 
Department   as    aforesaid." 

Although  the  date  when  the  claim  was 
presented  was  not  stated,  it  was  averred 
that  "after  the  decisions  of  tbe  Supreme 
Court  aforesaid  in  the  Morton  and  WaUon 
Cases,  a  claim  was  presented  by  this  claim- 
ant to  the  Second  Auditor  of  the  Treasury 
for  additional  rations  and  longevity  pay 
due  under  the  acU  aforesaid  iu  aceordanea 
with  the  decisions  of  the  Supreme  Court 
•foresaid,  and  said  claim  was  disallowed 
[on  December  13,  1 890}  by  tbe  Second 
Auditor  in  accordance  with  the  deeiaion 
of  the  Second  Comptroller  of  the  Treasury 
of  June  id,  ISIK),  as  hereinbefore  set  forth, 
and  no  consideration  was  given  by  said 
Auditor  to  the  InterpreUtion  of  said  stat- 
utes made  by  the  Supreme  Court  in  said 

It  was  alleged  that  on  the  4th  day  of 
Uarch,  1907,  "a  provision  of  Isw  was  passed 
by  Congress  a*  a  portion  [684]  of  the 
annual  sundry  civil  appropriation  bill  (34 
SUt.  at  L.  13G6,  chap.  2918,  U.  B.  Comp. 
SUt.  Supp.  101],  p.  68),"  which  proviaion 
was  quoted  in  full  in  tbe  petition.  It  was 
further  alleged: 

"That  on  the  ISth  day  of  May,  1008. 
the  Comptroller  of  the  Treasury  decided 
that  in  the  future  tbe  decisions  of 
tbe  Supreme  Court  of  the  United  Ktatea 
in  the  cases  aforesaid  would  be  followed 
by  the  accounting  offlcers  of  the  Treasury 
claims  for  additional  rations  and 
longevity  pay  aforesaid,  based  upon  service 
a*  a  cadet  at  tbe  MiliUry  AcaJemy  of 
West  Point,  but  it  was  decided  by  said 
Comptroller  in  various  eases  that  .  .  . 
the  accounting  ofBeera  of  tbe  Treasury 
would  not  reopen  any  claim  as  aforesaid 
in  which  a  settlement  or'  adjudication  had 
once  been  made  by  their  predecessora." 

Following  the  enactment  by  Congress  of 
the    provision    above    referred    to,    it   waa 

"Your  petitioner  applied  to  tbe  Auditor 
for   the   War   Department  In   July,   1000, 

„,™.,Goo8lt  '" 
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for  ftll  arreftri  of  p^;  then  due  on  kccount 
of  hi«  service  kforeiAid,  particuliirlj  for 
additional  rations  and  longevity  pay  on 
account  of  hia  Bcrvice  aforeeaid  as  a  cadet 
in  tlie  Militarj  Aeadem;.  Tbe  Auditor 
for  tbe  War  Department  refund  to  coniidcr 
aaid  claim  because  of  the  aettlement  afore- 
tnid,  dated  December  13,  1S90,  by  tbe  Second 
Auditor    then    in    office,    dUalloniug    uid 

Referring  to  the  proTtsion  in  the  ■uodr]' 
civil  appropriation  act  of  1907,  it  waa  then 

"Your  petitioner  reipeetfull]'  representa 
that  by  »aid  provision  of  statute,  there  was 
granted  to  your  petitioner  a  right  to  be 
paid  additional  ratiouB  under  said  act  of 
1S38,  and  additional  longevity  pay  under 
■aid  §  1282  of  the  Revised  Statutes  |U.  B. 
Comp.  Stat.  1901,  p.  896),  for  the  reason 
that  the  deciBions  of  the  Supreme  Court  of 
the  United  States  and  of  the  court  of  claims 
of  tbe  United  States,  aforesaid,  held  that 
such  rations  and  longevity  pay  were  due  in 
a  similar  case,  and  such  dt'cisiona  should 
have  been  followed  by  said  [63fi}  account- 
ing officers  notwithstanding  the  former  set- 
tlement or  adjudication  by  one  of  their  pred- 
ecesBors  as  aforesaid.  The  refusal  of  the 
accounting  officers  of  the  Treasury  afore- 
said to  state  a  balance  in  favor  of  your 
petitioner  on  account  of  the  former  settle- 
ment aforesaid  deprived  your  petitioner  of 
a  right  granted  under  said  act  of  Congress, 
for  which  there  ia  no  remedy  except  by 
action  in  this  court." 

Plainly,  under  this  pleading  the  only 
ground  upon  which  tbe  right  to  a  recovery 
was  based  vas  the  provision  in  the  sundry 
civil  appropriation  act  which  was  counted 
upon  as  conferring  a  substantive  new  and 
independent  right.  The  text  of  tbe  proviso 
upon  which  the  case  depends  u  this: 

"Hack  pay  and  bounty:  For  payment  of 
amounts  for  arrears  of  pay  of  two  and  three 
year  volunteers,  tor  bounty  to  volunteers 
and  tbeir  widows  and  legal  heirs,  for  bounty 
under  the  act  of  July  twenty  eightb, 
eighteen  hundred  and  sixty-six  [14-  Stat. 
at  L.  322,  ehap.  2D6],  and  for  amounts  for 
commutation  of  rations  to  prisoners  of 
war  in  rebel  states,  and  to  soldiers  on 
furlough,  that  may  be  certified  to  be  due 
by  the  accounting  officers  of  tne  Treasury 
during  the  fiscal  year  nineteen  hundred 
and  eight,  »Z0O,OOO:  Provided,  That  in  all 
eases  hereafter  so  certified  the  said  account- 
ing oRcera  shall,  in  stating  balances,  fol- 
low the  decisions  of  tbe  United  States  Su- 
preme Court  or  of  tbe  court  of  claims  of 
the  United  States  after  the  time  for  appeal 
has  expired,  if  no  appral  be  taken,  without 
regard  to  former  aettlementa  or  adjudica- 
tions by  their  predecesaora." 
412 


The  complaint  that  the  coiirt  below  taei<t 
that  this  provision  docs  not  "ineluds  th« 
claim  of  tbe  appellant"  ia  the  singk  matter 
assigned  as  error,  and  what  is  urged  to  ba- 
the correct  meaning  of  the  provision  i* 
thus  atsted  in  argument: 

"1.  That  the  above  proviso  in  tbe  act  of 
Uareh  4,  ISOT,  is  an  acknowledgment  of  tb* 
indebtedness  of  the  United  States  to  alt 
persons  whose  claims  are  therein  described, 
[636]  and,  as  a  new  promise,  takea  tbeir 
claims  out  of  the  operation  of  the  statute  of 
limitations. 

"2.  That  upon  the  refusal  of  the  account- 
ing officers  to  allow  a  claim  as  directed  by 
this  -proviso,  an  action  may  be  maintained 
upon  the  claim  in  the  court  of  claims  be* 
cause   it  is  a  claim  'founded  upon  ,     . 

any  law  of  Congress'  (JudiciU  Code,  J  14fi, 
^  1st  [36  Stat,  at  L.  1136,  chap.  2S1,  U.  S. 
Comp.  SUt.  Supp.  1911,  p.  198])." 

It  is  apparent  that  the  construction  whleh 
the  proposition  affixes  to  the  proviso  doc» 
not  confine  its  operation  to  the  character 
of  claims  here  involved,  but  extendt  it  ao 
as  to  eiobracG  all  claims  of  every  nature  if 
hereafter  it  be  asserted  that  a  prior  ad- 
ministrative determination  against  the  var 
lidity  of  tlie  claim  was  reached  without 
following  the  decisions  of  this  court  or  of 
the  court  of  claims.  Tbe  foundation  prin- 
ciple contended  for  by  which  the  result  just 
stated  is  brought  about  is  that,  by  the  effect 
of  the  proviso,  a  new  cause  of  action  i» 
conferred  upon  the  bolder  of  every  claim 
arising  against  the  government  from  it* 
foundation,  however  remote  may  have  been 
the  time  when  an  adverse  ruling  was  made, 
and  however  otherwise  statutes  of  limita- 
tion would  be  applicable. 

The  arguments  advanced  to  sustain  th* 
proposition  make  it  clear  that  such  ia  tta 
scope.  For  instance,  it  ia  insisted  that  "Con- 
gress has  by  the  proviso  enacted  that  in  all 
cases"  "tbe  administrative  rule  of  res  judi- 
shall  not  prevail  against  n  judicial 
decision,"  and  that  the  purpose  of  the  pro- 
Vision  was  to  remove  the  bar  of  all  stat- 
utes of  limitations  as  to  every  case  to  wbictt 
the  enactment  relates.  Tbe  extreme  result 
of  the  proposition  is  thus  made  apparent. 
That  its  assertion  is  not'academie  bccoDiea 
obvious  when  it  is  observed  that  maintain- 
ing it  is  essential  to  meet  tbe  requir«nent» 
of  tbe  case,  since  without  the  asserted  doe- 
trine  of  new  promise  and  the  contention 
as  to  the  removal  o-  the  bar  of  statute  of 
limitation  the  claim  sued  on  would  not  be 
justiciable,  and  could  be  barred  bj   limita- 

[037}  Coming  to  teat  the  propoaitlon  by 
the  text  of  tbe  provision  it  is  seen  that  it 
eonaista  simply  of  an  item  in  a  general  ap- 
propriation act  applying  a  designated  aunt 

ati  c.  s. 
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tn  pkj  m  enmncrated  clui  of  cuei,  of 
wU«h  tbis  ia  not  one,  ftccompanied  with  ■ 
proviao  conMrniag  th«  stepa  to  be  taken  to 
■aMTtafn  and  par  the  elaimi  appropriated 
tar.  Thia  nwkes  it  clear  that  the  aolf 
groand  upon  which  the  proposition  re*ta 
is  «  dUrcgard  of  &U  that  portion  of  the 
prorisloa  which  precedea  the  word  "pro- 
Tided,"  thui  treating  the  latter  part  ot  the 
whole  elauM  at  distinct  and  independent 
iegialatlon. 

In  other  worda,  the  only  avemie  of  ap- 
proach for  the  proposition  is  through  a 
gateway  created  ij  wrenching  the  provision 
aannder.  We  are  of  opinion  that  this  may 
BOt  be  done.  (White  t.  United  States,  IS] 
U.  S.  MO,  48  L.  ed.  295,  24  Sup.  Ct.  Bep. 
171;  Georgia  R.  &  Bkg.  Co.  t.  Smith.  188 
U.  a.  174,  181,  32  L.  ed.  377,  380.  9  Sup. 
Ct.  Rep.  47.  But  It  is  insisted  that  the 
words  following  the  word  "'provided"  do 
not  teclinically  amount  to  a  proviso,  and 
tberefore  the  clause  must  be  divided  into 
two  independent  parts,  consisting  the  one 
ef  that  portion  which  goes  before  the  word 
'provided,"  and  the  other,  that  portion 
which  follows  it.  And  when  this  is  done 
tbe  srgiiment  is  that  the  word  "all"  in  the 
litter  portion  renders  it  necessary  to  gire 
to  tlitt  portion  the  far-resching  signilicsnce 
diiroed.  Conceding  for  argument's  aske 
llist  the  latter  part  of  the  provision,  that 
It,  the  portion  which  follows  the  word  "pro- 
ridrt,"  may  not  be  technically  a  proviso, 
iitvtrtheless  the  fact  that  the  two  provisions 
ire  united  in  enactment  is  one  and  the 
Hms  clause,  giving  no  intrinsic  manifes- 
tation of  a  legislative  purpose  to  lepsrste 
them,  causes  the  concession  to  be  without 
Isfluence  in  determining  the  proper  con- 
struction of  the  provision.  It  is,  however, 
urged  that  at  t)ie  time  of  the  enactment 
of  the  clause  tlicre  were  pending  before 
Congress  various  bills  concerning  t)ie  action 
of  the  executive  departments  in  failini;  toi 
apply  the  rulings  of  this  court  [638]  as  to 
longevity  pay,  and  therefore  the  provision 
nust  have  been  intended  to  remedy  the 
•rll  )y  the  adoption  of  a  general  provision 
accomplishing  the  results  here  claimed. 
The  premise,  if  conceded,  servec  to  refute. 
Instead  of  to  sustain,  the  proposition  based 
on  it,  for  if  it  be  that  the  purpose  f  Con- 
grcH  was  to  unsettle  the  entire  past  ad- 
minUtratiTC  action  as  to  all  claims  against 
the  government,  and  to  confuse  the  entire 
■dmlnistTatlon  for  the  future,  it  cannot  be 
eoBceived  that  such  a  radical  intent  would 
have  been  expressed  in  such  an  obscure  and 
■noertain  manner.  And  this  leuls  us  final-  i 
ly  to  examine  Uie  contention  that,  as  in  : 
modem  practice  it  has  become  common  to  I 
adopt  Independent  legislation  on  appropria- 
tioa  bill*  trr  what  Is  called  a  "rider,"  there- 1 
H  I^  ed. 


tore  the  provision  here  involved  should  be 
treated  as  having  that  character,  and  be 
accordingly  independently  interpreted  aa 
claimed.  But  whatever  be  the  new  habit. 
It  can  in  no  respect  serve  to  relieve  the 
judiciary,  when  called  upon  to  consider  a 
statute,  of  the  old  duty  of  correctly  inter- 
preting it.  Indeed,  the  very  suggestion  of 
the  practice  ot  "riders"  admonishes  that 
things  may  not  be  so  associated  aa  oiie  for 
the  purpose  of  securing  the  enactment  ol 
legislation  upon  the  theory  that  they  are 
one,  and  when  enacted  be  disassociated  tor 
the  purpose  of  judicial  construction  so  aa 
to  cause  them  to  be  wholly  independent 
one  of  the  other. 
Affirmed. 


(See  S.  C.  Reporter's  ed.  039-446.) 

Appeal  —  JndEment  —  Bobsequent  pro- 

f^ecdtnga  below. 

A  decision  of  the  Federal  Supreme  Court 
which  reversed,  "without  prejudice,"  be- 
cause the  evidence  of  confiscation  was  not 
so  clear  as  to  dispense  with  the  test  ot  ac- 
tual experiment,  a  decree  of  a  district  court 
enjoining  the  enforcement  as  conli.'<rBtory 
of  a  tnUTiicipst  ordinance  fixing  telephone 
rates  and  remanded  the  cause  for  further 
proceedingfi  not  inconsistent  with  its  opin- 
ion.  gives  the  district  court  a  discretion  to 
retain  the  ease  for  an  actual  experiment 
with  the  rates,  which  discretion  was  nut 
abused  by  a  subsequent  order  nppointinfi  a 
special  master  to  ascertain  and  report  the 
gross  earnings,  grods  operating  expenses, 
and  net  income  of  the  telephone  company 
after  the  rate  ordinance  went  into  effect, 
where  an  actual  experiment  with  the  ordi- 
nance rates  had  liPen  voluntarily  under- 
tai!en  after  the  Supreme  Court's  action,  and 
had  been  in  effect  for  more  tbnn  eight 
months  before  aurli  order  was  pntered 
IFor  other  «bgs.  see  Appeal  and  Error,  IS.  1, 

la  Dlsest  Bup.  Ct.  1008.1 

(No.  n.  Original.] 

Argued  November  10,  1913.     Decided  Jan- 
uary 6,  leu. 

PETITION  for  a  Writ  of  Mandamus  to 
compel  the  judge  of  the  District  Court 
of  the  United  States  for  the  Western  District 
of  Kentucky  to  vacate  a  supplemental  or- 
der retstning  the  case  for  an  actual  experi- 
ment after  the  Federal  Supreme  Court  had 
reversed  without  prejudice  a  decree  of  the 
District  Court  enjoining  as  confiscatory  the 
enforcement  of  a  municipal  ordinance  fixing 
telephone  rates.  Rule  discharged. 
The  facta  are  stated  Id  the  opinion. 
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Hr.  Pendleton  Becklej  ftrgued  th« 
cause.  Mid,  with  Hewn.  J.  W.  8.  Clements 
and  StUAit  Chevalier,  filed  a  brief  for  peti- 

An  appeal  ia  proper  where  the  lower  court 
has  miacODatrued  an  opinion  of  tbia  court. 

Cit;  Nat.  Bank  t.  Unnter,  15S  U.  B.  SI2, 
615,  38  L.  ed.  534,  636,  14  Sup.  Ct  Hep. 
675;  Wbitaker  v.  Deefoue,  T  Boaw.  078; 
Cram  t.  Bradford,  4  Abb.  Fr.  193;  St.  Paul 
&  8.  C.  B.  Co.  t.  Gardner,  IB  Minn.  136,  Oil. 
09,  18  Am.  Bep.  334;  2  Cjc.  612,  613. 

In  any  event  a  writ  of  mandamu*  ii  prop- 
er to  bring  before  tbia  court  the  quetUon 
whether  ita  opinion  or  mandate  baa  been 
miaconatrued  by  a  lower  court. 

Pcrkini  t.  Foumiquet,  14  How,  326,  14 
L.  ed.  441;  Gainea  v.  Rugg  (Uainea  v.  Cald- 
well), 148  U.  S.  229,  37  L.  ed.  432,  13  Sup. 
Ct.  Rep.  611 ;  Re  Sanford  Forlc  k  Tool  Co. 
160  U.  5.  247,  40  L.  ed.  414,  16  Sup.  Ct. 
Rep.  2S] ;  Re  Potta,  166  U.  S.  263,  41  L. 
ed.  994,  17  Sup.  Ct.  Rep.  520. 

The  district  court  Bhould  retain  jurladic- 
tion  of  thia  caae  for  the  purpose  (but  for 
the  purpose  only)  of  decreeing  reatitution 
to  the  patroDB  of  the  telephone  company  of 
the  amount  of  overchargea  accruing  from 
the  paeaage  of  the  rate  ordinance  to  the 
filing  of  the  mandate  of  tfaie  court  uphold- 
ing that  ordinance. 

Brown  v.  Detroit  Trust  Co.  113  C.  C.  A. 
40O.  193  Fed.  626;  Northweatern  Fuel  Co. 
r.  Brock,  139  U.  S.  216,  35  L.  ed.  ISl,  11 
Sup.  Ct.  Hep.  523;  Southern  R.  Co.  v. 
Tift,  206  U.  S.  436,  Gl  L.  ed.  1125,  27 
Sup.  Ct.  Rep.  700,  11  Ann.  Caa.  846,  lEB 
Fed.  655. 

Meaar*.  Alexander  Pope  nnnaptarey 
and  William  L.  Granberj  argued  the 
eauie,  and,  Mr.  Hunt  Chipley,  filed  a  brief 
tor  reapondeot: 

The  reapondent  proceoded  in  conformity 
with  the  mandate  of  this  court. 

Aurora  ft  G.  R.  Co.  v.  Harvej,  178  111. 
477,  63  N.  E.  331;  State  ex  rrl.  Broderick 
V.  District  Ct.  91  Minn.  161,  97  S.  W.  681. 

It  IS  certainly  no  unheard-of  tiling  where 
a  plaintilf  has,  in  the  judgment  of  the  ap- 
pellate tribunal,  failed  to  present  suliicient 
evidence  to  justify  a  decision  in  his  favor, 
for  that  tribunal  to  reverse  the  case  and 
yet  allow  the  ptaintitf,  upon  a  new  trial, 
to  present  luflleient  evidence  to  justify  a 
new  verdict.  This  court  has  held,  in  Slocum 
V.  New  York  L.  Ins.  Co.  228  U.  S.  364,  57 
L.  ed.  879,  33  Sup.  Ct.  Kep.  523,  that  tbia 
course  of  proceeding  ia  obligator;  In  auita 
at  common  law.  We  do  not,  of  courae,  con- 
tend that  it  la  obligmtoiy  in  auita  in  eourta 
of  eqait7;  but  that  It  la  allowable  in  ooarta 
of  equf^  cannot  admit  of  a  t.inibt. 

Not  ia  it  at  all  ft  bow  or  onhoard-of 
414 


practice  in  CMca  of  the  character  et  the 
onti  at  bar  for  the  court  to  determine  by 
actual  trial  during  the  pendency  oi  a  salt 
whether  certain  preacribed  ratea  are  oon- 
flscatory. 

Minneiota  Rate  Caaes  (Simpion  r.  SUep- 
ard)  230  U.  S.  362,  57  L.  ed.  1611,  4ft 
L.R.A.[N.B.)  1101,  33  Sup.  Ct.  Rep.  71C0. 

Mr.  Justice  McKenn*  delivered  the  opin- 
ion of  the  court ; 

Petition  for  a  rule  on  the  judge  of  the  dis- 
trict court  of  the  United  Statea  for  the  weat- 
em  district  of  Kentucky,  [642]  to  ahow 
cauBc  why  a  mandamus  should  not  iasue 
commanding  him  to  vacate  tbe  supplemental 
order  of  reference  entered  on  March  10, 
1913,  in  the  cause  entitled  Cumberland 
Teleph.  ft  Teleg.  Co.  v.  LouiaviUe,  pending 
in  said  district  court,  and  to  desist  front 
further  trying  in  the  cauae  tbc  question 
whether  tbe  ordinance  of  March  6,  1900,  in 
litigation  in  the  cause,  ia  confiscatory  and 
void  as  to  the  company,  and  further  com- 
manding him  to  dismiia  the  bill  of  com- 
plaint, retaining  the  same  on  the  docket, 
however,  tor  tbe  purpose  of  aacertainlng  the 
amounts  collected  by  the  company  from  ita 
patrons  in  the  city  of  Louisville  in  exceaa 
of  tbe  rates  preacribed  in  the  ordinance,  and 
for  the  further  purpose  of  diatributing  th* 
aame  among  the  peraona  entitled  thereto. 

A  rule  wm  issued  in  accordance  with  tbe 
petitioner,  axi  return  therein  dtily  made 
by  tht  district  judge. 

The  suit  referred  to  wai  brought  by  tlw 
Telephone  ft  Tel^rapli  Company  againat  tha 
city  in  the  circuit  court,  the  predecessor  of 
the  district  court,  on  the  Sth  of  March, 
IS09,  and  sought  an  injunction  enjoining 
tbe  city  of  Louisville  from  enforcing  tha 
ordinance  referred  to  on  the  ground  that 
the  ratea  prescribed  by  it  were  confiscatory. 
Upon  the  filing  of  the  bilL  a  temporarr 
restraining  order  waa  granted.  A  motion 
was  also  made  for  an  injunction  peNdeNM 
life,  but  was  not  paeaed  upon  till  final 
hearing  on  the  2Sth  of  April,  1911,  when  m 
permanent  injunction  was  decreed,  the  court 
adjudging   the   ratea    fixed    to   be  conflaeft- 

On  the  10th  of  June,  1909,  the  city  movad 
for  an  order  requiring  the  ctHupany  to  pa; 
into  court  all  aums  collected  in  exceaa  of 
those  fixed  in  the  ordinance.  Thereupon 
the  company  agreed  that  if  the  oourt  naka 
no  order  in  purauanee  of  the  motion,  it 
would  keep  aa  accurate  account  of  the  auma 
collected  in  excess  of  tbe  rates  fixed  in  tho 
ordinance,  and  would,  ou  the  final  hearing, 
pay  the  amounts  into  court  tor  distribution 
among  those  entitled  thereto,  [643]  provid- 
ed the  ordinance  was  not  declared  to  b* 
oonfiacatory.   Id  pursuance  of  the  agravwat 

s«i  V.  m. 
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tha  flonrt  refrained  from  M«Hng  tlw  order 
pnj«d  for,  Mid  allowed  the  reetraiiiiDg 
M^sr  to  rcmftin  in  force. 

Ab  kppcftl  to  thli  court  wki  tkken  hj  the 
«Itj  from  the  decree  of  perpetuii  injunc- 
tion, and  the  decree  wM  revened.  2S0  U. 
S.  430,  68  L.  cd.  1161,  82  Sup.  Ct.  Rep. 
741.  Thia  court  reviewed  the  cridenee  upon 
which  the  circuit  court  decided  that  the 
ratea  were  conflacatorjr,  and  laid: 

"We  ezpreas  uo  opinion   whether  to  mt 
thia  telephone  company  down  to  6  per  cent 
by  legialatioD  would  or  would  not  be  con- 
flicatary.    But  when  it  is  remembered  what 
dear  evidence  the  court  requires  bet'oro  it 
dnlarea  legialatiou  ttherwiae  valid  void  un 
thia  ground,  and  wlien  it  ia  considered  how 
ipecnlative  every   figure   la  that  we   havt 
wt  down  with  deluaive  exactDtaa,  we  are  of 
spinion  tliat  the  reault  ia  too  near  the  divid- 
ing line   not   to   make   actual   experiment 
necesaary.     The  master   thought   that   the 
probable  net  income  lor  the  year  that  would 
•ulTer  the  greatest  decrease  would  be  S.GO 
per  cent  on   the  values  estimated  bj  him. 
I*be  judge,    on    aasumptiona    to    which    we 
b^-T«  statcid   our   disagreement,    makes    the 
prcaait  earninga  ft-10.17   per  cent,  with   a 
f^viuction    by   the   ordinance  to   3-0.17   per 
^^nt    The  whole  queation  is  too  much  in 
'*■*  air   for   ua  to   feel   autkoriied   to   let 
*■■*  injunction  atand. 

''Decree  reversed  without  prejudice." 
-^  tnandste  was  issued,  the  material  parta 

Which  are  sa  follows: 

"On  conaiderstion  whereof,  it  ia  now  here 

J^^cred,  adjudged,  and  decreed  by  this  court 

~' t   the  decree  of  the  said  circuit  court  in 

cause  be,  and  the  same  ii  hereby,  re- 


'».. 


''*«d  with  costs,  without  prejudi 

_     *-t   the  said  defeudant,  city  of  Louisville, 

^^jj^'^'ver      against     the     said     complainant, 
B.^        >^'45.SS,  for  its  costs  herein  expended,  and 

^^^'^  execution  therefor. 

«2^^^  C  m*Al  "And  it  is  further  ordered  that  this 

^^^^^We  be,  and  the  aame  is  hereby,  remanded 

Y  "the  district  court  of  the  United  States 

^,^^*"      the   western  district  of  Kentucky   for 

■^j?*"Hier    proceedings   not   inconsistent   with 

^    opinion  of  this  court" 

^^^Oq  the  return  of  the  ease  to  the  district 

^^^rt,  aa  succeaaor  ol  the  circuit  court,  in 

^^^^dience  to  the  mandate,  the  original  decree 

^^4  set  aaide  and  the  case  restored  to  the 

^^ket.      Subeequently,   on   motion   of   the 

^■%y,  the  court  appointed  a  special  master 

^    take  prool   of  and   report  the  amount, 

^ith  Interest,  collected  by  the  company  In 

^Xcesa  of  the  rates  fixed  by  the  ordinance. 

^ower   was   given   to   the   maater   to   sub- 

V«na  witnesMs  and  examine  the  books  and 

T«M>rda  of  the  company.     A  motion  of  the 

,  city    to    reqnlre   the   company    to    pay    the 

y  amount  into  the  court  was  postponed.     A 

1  It  I<.  ed. 


motion  of  A.  Englehard  *  Sons  Companj 
lor  leave  to  file  a  bill  of  Interrention  WM 
set  for  hearing  November  IE,  1012.  Th« 
master  proceeded  to  the  execution  ol  hia 
duties  under  the  order,  but  had  not  com- 
pleted them  at  the  time  the  petition  hereia 
was  filed.  The  aums  in  excess  of  the  rat* 
win  aggregate  more  than  1100,000. 

On  March  ID,  1S13,  the  district  court  (It 
ia  allied,  without  any  motion  being  mad* 
or  any  further  atepa  taken  by  any  par^ 
to  the  cause,  on  its  own  initiative,  entered 
a  supplemental  order  of  reference  wherein 
the  clerk  of  the  court  was  appointed  a 
special  maater  to  ascertain  and  report  tb* 
gross  earnings  of  the  company  after  tb* 
rate  ordinance  went  into  d^ect,  the  grost 
expenses  incurred  in  operating  its  proper^, 
and  the  net  income  derived  by  the  company 
from  operating  ita  plant  since  the  ordinance 
was  put  into  eSect. 

The  court  justified  this  order  by  its  inter- 
pretation of  the  opinion  and  mandate  of 
this  court.  The  city  protested  againat  the 
entry  of  the  order,  denying  that  it  was  a 
proper  interpretation  of  the  opinion  of  this 
court,  and  insisted  [64S]  that  the  district 
court,  in  responae  to  the  bill  of  complaint, 
ahould  "adjudge  that  the  ordinance  in  quea- 
tion was  not  conllacatory,  and  that  the  com- 
plainant take  nothing  by  its  bill."  And  it  is 
now  alleged  that  the  cause  ia  st  au  end  M 
far  as  the  rights  of  the  company  to  hava  tha 
ordinauce  adjudged  confiscatory  and  void 
are  concerned,  and  that  the  district  court 
haa  no  further  jurisdiction;  that  the  trial 
of  the  iaiue  coat  the  city  120,000,  and  a  new 
trial  will  coat  it  the  same  sum,  and  that  no 
appeal  can  be  taken  until  such  trial  b« 
bad;  and,  having  no  adequate  remedy  hut 
mandamus,  the  petitioner  praya  that  on* 
issue  to  require  the  judge  to  vacate  bil 
order  and  to  deaiat  from  further  trying  tha 

It  is  alleged  that  the  special  master,  who 
was  appointed  to  ascertain  the  amounta  col- 
lected by  the  company,  is  ready  to  make  his 
report,  and  will  make  it  in  a  abort  time. 

It  ia  further  alleged  the  amounts  collect- 
ed in  excess  of  the  ordinance  are  a  truat 
fund  held  by  it  for  the  benefit  of  the  pa- 
trons of  the  company  as  their  rights  may 
appear,  and  that  they  are  entitled  to  hav« 
restitution  made  to  tbem  by  the  district 
court,  and  that  therefore  the  litigation  be- 
tween the  company  and  the  city  ahould  not 
be  diamlBBed  absolutely,  but  should  be  re- 
tained on  the  docket  tor  the  purpose  of 
having  collected  and  distributed  the  excea- 
slve  collections.  And  this  relief  is  prayed 
in  addition  to  the  mandamua. 

Due  return  to  the  rule  waa  made.  It  ii, 
in  effect,  that  the  court  eonaidercd  tbo 
opinion  and  decree  of  this  court  permitted 
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&  diMretiou  to  reUin  tbe  cue  for  kit  MtukI  p  ETITION  for  a  Writ  of  M^ndamita  to 
experiment  of  the  rates,  «nd,  thu*  consider-  L  compel  tbe  judge  of  tbe  Dutrict  Court 
ing  it,  made  the  order  of  March  10,  1B13.  of  tbe  United  States  for  tbe  Western  Dis- 
We  think  the  discretion  was  properlf  trlct  ol  Kentucky  to  vacate  an  order  re- 
«xereised.  The  term*  of  tbe  mandate  per-  fusing  to  permit  a  telephone  subscriber  to 
mitted  further  proceedings,  and  it  is  well  intervene  as  representative  of  a  claaa  in 
to  recall  what  had  been  done.  The  decree  the  proceedings  taken  after  the  decree  of 
ol  this  court  was  Tendered  June  Ti  1912.  the  District  Court,  enjoining  tbe  enforce- 
Tbe  Telephone  Company  put  tbe  ordinance  ment  as  eanfiscatory  of  a  municipal  ordi- 
rates  into  eReet  July  I,  IBIZ.  [646]  On  nance  fixing  telephone  rates,  had  been  re- 
motion  of  the  city  a  special  master  was  ap-  versed  by  tbe  Supreme  Court  "without 
pointed  to  take  proof  snd  report  the  amount  prejudice."  Bule  diacharged. 
eoUected  by  the  company  between  the  latter  Tbe  facta  are  stated  in  tbe  opluion. 
djte  ,M  Mrel,  8.  ISM,  »d  «;bKq™.lly.  „,  ci.r.on  B.  Bl.ke,  .rgorf  Ih.  oni^ 
.«d  ™™l   the  order  of  M.reb  10,  )JI3,  ,„•    ,i„^„,^ 

;r.         "I    f  '      .      °J"T.1?'  "•"'?"■  The  ellj  ot  louinlUe  1.  .Imply  «t<i, 

uat  an  aetual  ezi>erjment  of  the  rates  had  ...            11                    *  ■  <        r 

U1.I,  >u  >t.i,u>i  cAtRiiiiiieui.  ui  uio  mm  iiHj  j^^^  pubttoo,  and  baa  no  real  interert 

been  voluntarily  undertaken  and  had  been  T    ,.      litiBstion 

In  eject  lor  more  tt.n  eigH  monti,.  belore  „         .^J,  ,.AI„.„dri.  Cu,^  Co.  I! 

the  order  under  review  was  entered,  and  the  p^^  ^^  g  j^  ^   ^d^g 

court  coneeM  th.t  ot.»rv.lion  ol  the  e.-  ^^.,^  ^.^  3,'  ^^|    „|^„^  ^.e  teooj. 

pennrent  ..sht  «m.,  gre.Ur  .ccurje;  ..d  „.^^     ^            ^,  ^                ,„           ^ 

r"     ?."   "  i      ."*    .;         '   ^;'""-   ""  Snrith   ..   Swomrtedt'  16  How.   SCtt,   U 

form  the  court  of  roatten  as  thej   pro.  ,    ^  .,. 

^'^^'        ^          .,,.  ^  ,^          ^    ...       ^  There  le  nothing  in  the  rule  which  iodi- 

W.  rjpeet    we  Ihmk   Ih'  court  d.d  not  ^^  ,^„  ,„,,  J„„  ,„,„j^  ^  ^^„  „ 

enceed   the   d,.cr.l,on  permitted,  and   the  „,   ai„^i.„   „,   „,,  dl.lricl   court   thi. 

mle  ..  d..ch.rg«l.  ^,^^,  ^^^^  ^  Htig.nt.. 

BIo  Grande  Irrig.  k  Colonization  Co.  t. 
Gildersleeve,  174  U.  S.  808,  43  L.  ed.  1105, 

ID  Sup.  ct.  Bep.  rei. 

But  even  where  a  court  may  exercise  a 
discretion,   the   latv   requires   that   it   shall 

(See  8.  C.  Reporter's  ed.  646-652.)  not  abuse  that  discretion. 

Ibid.i   Throckmorton  v.  Holt,   180  U.  S. 

Bfandamus   —   to  control   Judicial   din-  565,  45  L.  ed.  670,  21  Sup.  Ct.  Sep.  474; 

cretlon  —  Intervention  by  repreaenw-  Hucker  t.  Holies,  67  C.  C.  A.  30,  133  Fed. 

t;1'*SL*'*?o                /..■,..  858;   Great  Northern  K.  Co.  v.  Herron,  68 

The  Federal  Supreme  Court  will  not  re-  ,      ,.     ,     „„     ,.„    „    .     ,„      .,., 

Tise  by  mandamus   the  exercise  by   a   di«-  ^-   <-■   ^-   ^BB,   136   i.ed.   49;   Silverman   v. 

trict  court  of  its  dlBcretion,  when  rcUining  Haruth,  42  App.  Div.   21,  SB  S.   1.  Supp. 

a  case  for  an  actual  experiment  with  tele-  eS3;  MeElroy  v.  Minneaota  Percheron  Horae 

phone  rates  fixed  by  a  miitjiripal  ordinance  co.   10»   Wis.   116,  85  N.   W.  119;   Jarrett 

alter  its  decree  enjoining  the  enforcempnt  ^_  Jsrrett    11   W.  Va.  584. 

of  such  ordinance  as  conflscstory  hsd  been       * ..      .     '       -     ii.         i_ -.!_  

reeereed   -without   prejudice"    by  the   8u.  M«nd«mu.  le  the  only  .pproprrit.  nm- 

preme  Court,  in  refusing  to  permit  a  tele  ™y- 

phone  subscriber  to  intervene  as  represctita-  ICx   parte   Cutting,   94    U.   S.   EG,   24   L. 

tire  of   a   clsas   under  equity  rule   :!S.   for  cd.  50;  Credits  Commutation  Co,  t.  United 

the  purpose  of  suing  for,  representing,  and  gUtes,  177  U.  S.  311,  44  L.  ed.  782,  20  Sup. 

Mt.ng   !or   all   the   other   aubscnbers   w.th  q^   ^ep.  636;  Chicago  &  A.  R.  Co.  v.  Wia- 

reapeet  to  tbe  restitution  of  the  sums  col-  ,.  „^^"  ,  „'  „  „  "       ,  ,„„    ^   ..  . 

]J^  in  excess  of  the  rates  axed  by  the  wall. 23  Wsll.  507,23  L.  ed.  103;  ReHoborat, 

ordinance  during  the  pendency   of   the  In-  150  U.  8.  663.  37  L.  ed.  1215,  14  Sup.  Ct. 

Junction.  Bep.  221 ;  State  ex  rcl.  Fourth  Nat.  Bank 

*'oW°'l.^.T^n'DliSStX°''ct.'lMi=]''"'  '■   J""""""'   "3    Wis.   591,   SI   LJl.A.   M, 

[No.  12,  Original.]  The  writ  is  asked  in  aid  of  this  court's 
appellate  jurisdiction. 

Decided  Jan-  Marbury  v.  Madison,  1  Craneh,  173,  2 
L.  ed.  72;  Ex  parU  Bradstreet,  7  Pet.  634, 

Horl-On  mnndnmu.  to  co.l«,l  inferior  '  ""i  "■•  "?'  "'.oT'T.-  '."  "i.l'  'w' 

trihun.1—  iee  note  to  Et  parte  Morgan,  2>  ««  L  ed.  im,  m  Sup.  It.  Rep.  »51i  Ex 

L   ed   U   8   IM  P»rt«  Pnrker,  120  U.  S.  737,  30  L.  ed.  818, 

418  ,-.          'fi  U.  B. 
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T  Sup.  Ot.  Bxf.  767;  Sa  Puker,  131  U.  B.  pnji  for   »   rale  on  Mid   judga  to  thow 

2S1,  SS  L.  ad.  123,  •  8np.  Ct.  Hep.  TOB.  ckum  iibj  a  muidamui  >hkll  not  iMtu  to 

It  ia  onr  coateatioB  that  the  patron*  ol  grant  petitioner  an  appeal  pr^jred  for  from 

tta  Teleplunu  Companj'  bars  paid  9137,000  ths  order  of  March  ID,  191S,  and  refoMd 

ia  axeeM  of  wliat  tb^  ihould  have  be«n  by  him. 

saqnired  to  paj,  and  that  that  nun  waa  Ha  petition  reeitaa  the  proceedlnga   In 

paid  nnder  an  arroneoua  order  ot  the  die-  the  district  eonrt  Bubatantially  aa  thef  art 

Weteourt.   That  •am,  therefore,  wai  wrong-  recite  in  the  petition  in  Re  Louiarille.    It 

fidlj  taken  from  one  partj  to  a  litigation  adds  these  detaila:  That  while  the  injone- 

and  Iianded  over  to  another  party  who  waa  tion  waa  in  force  at  leaat  B,000  of  the  mb- 

not  entitled  thereto.     Under  nch   einnun-  scrlbera    of    the    Telephone    Company    paid 

atancea  a  court  of  equity  abonld  reach  out  for  It*  aerrice  anma  in  ezeeea  of  the  amouhta 

It*  strong  arm  and  restore  to  the  rightful  fixed  hy  the  ordinance;   that  the  amounta 

«wnaa  the  cam  so  taken.  paid  hy  them  ranged  from  fS  to  tlOO,  the 

Morthwettem  Fuel  Co.  ▼.  Brock,  139  U.  majority  of  the  payments  being  lias  than 

fi.    EIS,   3S    L.    ed.   151,    II    Sup.    Ct.   Hep.  9i0.    The  total  amount  so  paid  will  axoeed 

£23;  Brown  t.  Detroit  Trust  Co.  118  C.  C.  «100,0O0.    None  of  the  snbscriben  were  par- 

A.  400,  103  Fed.  flZO;  Lincoln  Qai  k  Blec-  ties   to   the   litigation,   and  petitioner,   on 

trie  light  Co,  T.  Lincoln,  22^  IT.  S.  849,  September  26,  1B12,  presented  and  asked  to 

SB  L.  ed.  46a,  32  Sup.  Ct.  Rep.  271 ;  Boutb-  have  filed  a  hill  of  intervention  in  the  causa, 

«ni  R.  Co.  T.  TUt,  206  U.  S.  435,  61  L.  ed.  and  that  it-  might  he  permitted  to  sue  for 

112S,  27  Sup.  Ct.  Rep.  709,  11  Ann.  Gas.  and  represent  all   of  the  •ubscribera   who 

846,   ISA   Fed.  US;    Iamb  t.  Ewing,  4  C.  bad  so  paid  the  Telephone  Company.     Tba 

C.  A.  820,  12  U.  8.  App.  II.  54  Fed.  269;  petition  was  refused. 

Bendryx  *.  Perkins,   62  C.  C.  A.  435,   114  That  on  February  16,  1913,  and  after  the 

Fed.    82S;    Baltimore  Bldg.    ft  L.   Abbo.  v.  new  equity  rules  bad  been  promulgated  1^ 

Alderson,  SB   C.  C.  A.  009,   99  Fed.  493;  this  court,  petitioner  again  moved  for  leava 

Bobinaon  t.  Alabama  ft  O.  Mfg.  Co.  67  Fed.  to  file  its  bill  of  intervention  and  for  leave 

189.  to  sue  in  behalf  of  all  of  such  subscribers. 
The  motion  was  denied. 


[easrs.    Aleunder    Pop«    Hninpfarey 
WUUam    L.    Cranbery   argued    the 


Franeiaoo,  164  Fed.  S84. 
Mr.  Justice  MoKenna  delivered  the  opin- 


A  pcUtion  for  an  appeal  was  presentad 

. . irith  Mr.  H«m«  Chlple,,  «M  .  "i'^T'  "'  if",',  "'.i"!  ,    ,.        n_ 

brief  lor  rmoadent-  during  the  time  the  Telephone  Coin- 
In  .  eJTllke  iwi  the  eLtj  o(  Lonle.lU.  T"?  •°l'«J^  '""  f^™  "*  ■»'•""»'■  |» 
reprennU  .11  It.  pntron.  ol  the  Telephone  «""  °'  ^?""  "J"'?""  "V"' "»"  " 
_J^  ^^                     "^                                '  the  subacnbers  had  business  telephones  on 

SiF^nelMO  Om  *  Kleetrie  Co.  ..  Snn    *  '""'''"',"''  "T  "  '  """^  J.^S 
some  bad  resideuee  telephones  on  a  direct 

line  and  others  on  a  party  line.    All  [64S] 
of  the  lubecribeTi  who  paid  the  excess  ratea 
,__     •  II.  .1.  paid  them  under  identically  similar  cirenm- 

■"^e  ^.Zr*™  .egned  ^  .nbml.ted    --»•■   "?  ."  <!;•  ,"?■'  •■t»"«°?  '"' 
.llh  Ho^l,  Ori^n.1  [lil  O.  8.  e3»,  nnU,    !f  P«'  *"  '>■;"  'W"  "  ^"' ^  !i?f,'°" 
413,  U  8.;.  Ct  Eep.  85S1,  u.d  prej.  .    Oonipen,  reelore  the  e.ee^  The  pel.lioner 
,  f  J-  J     i  .      had  a  telephone  on  a  party  line  and  mors 

mandamus  lasua  commanding  respondent  to    .,         _  r*^    .   ,.  .'   ti.  _     i  <i.     __ 

the  nilt   then   .M  now   pending,   brought    fS ''i"","?" ,  Iv    !L^  ..         ^ 
b,  the  Ou«herl..d  Telephone  1  T.legr.ph    .   V"*  "V''^."'  V',"."^  w  -A     T^ 

«>  I.,  i  if  d«,led  to  piltione,  the  right   »P'""'?1  ''  •'•  ,=-™  "1"\"';  "'T!^ 
t.  ne  lor  .U  «,h.eribe™  ol  the  T.IeplLe    K"  '}■  <^  '"•^••'T  ;  T^i^ 

.    _,  ,  ,     n  ,     I     .         i     ^  1    filed    in    the    next    thirty    days,    and    their 

■.l:^f  T■'^.■^^     T^.   T*^  "«"*-  *'»   ^  «-"y  •ijodiiaied  without 

with  petOloner,  "^  V^i  th«  Telephone  ft  J  y,^  ^^  ap^T^r  have  their  day 

Triegraph  Company,  during  the  pendency  of  j^  ^^^    There  are  8,000  ■nb.^Tiber.  th.^ 

«he  injunction  against  a  cerUin  rate  ordi-  .nuated    who    have    no    adequate    remedy 

nance  enacted   [•48]  hy  the  dty,  inmi  in  ,„ingt  the  action  of  the  court,  hut  man- 

cxeew  ol  the  ratea  fixed  in  the  ordinance,  ^mns. 

and  eammanding  him  to  enter  an  order  per-        a  copy  of  the  complaint  In  intervention 

mitting  prtitioner  to  sue  for  and  represent  i,  attached  to  the  petition.    It  sets  out  the 

■Vl  act  In  behalf  of  such  subacribera  with  facts  as  in  the  petition,  hut  more  in  detail, 

raapeet  to  the  reatltntlou  of  the  sums  so  with   additions   in   an  attempt  to  show  m 

«oIleet«d.  common  Interest  in  all  ot  ^e  anbacribera 

If  this  eftimot  be  done,  than  petitioner  to  the  right   ot  petitioner   to  appear   for 
•t  I^  c4.                                                        27  ^  <  I  <>' 
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itwlf  and  for  them.  It  pr^ys  thftt  pe- 
titioner be  made  ft  party  to  the  cauM  for 
itwU  vid  the  other  subscriberB;  tbat  the 
Telephone  Company,  upon  tlie  coming  in 
of  the  tnaeter'a  report,  pa;  into  the  court 
the  eurat  collected  in  excesa  of  the  ordinance 
rates,  with  interest  at  6  per  cent  to  be 
diitributed  for  the  benefit  of  those  con- 
cerned. The  bill  of  interventiou  naa  per- 
mitted to  be  filed  ao  far  aa  to  permit  pe- 
titioner to  assert  its  own  claim,  but  so  far 
as  it  prayed  to  be  permitted  to  act  or 
claim  for  any  other  but  itself,  its  prayer 
waa  denied,  with  the  privilege,  however,  to 
renew  the  same  upon  making  it  appear  to 
the  court  that  it  liad  authority  from  "other 
apeoifically    named   claimants"    to   act   for 

The  basis  of  petitioner's  contention  is  that 
tt  lias  a  common  interest  with  the  other 
subacribers  of  the  Telephone  Company,  and 
may  therefore  intervene  for  itself  [650]  and 
for  them.  Equity  rule  3St  is  cited  to  sustain 
the  contention. .  Petitioner  is  not  seeking, 
however,  as  it  says,  "for  itself  or  for  any- 
one the  recovery  of  a  specific  portion  of 
the  fund."  The  alternative  of  tliie  would 
seem  to  be  tbe  assertion  of  a  right  to  inter- 
vene and  become  a  party  to  all  the  contro' 
vereies  upon  which  the  fund  may  depend, 
and  this  may  mean  cither  in  conjunction 
with  the  city  or  independently  of  it,  fud, 
it  may  be,  in  exclusion  of  it.  It  is  said 
that  the  city  is  acting  only  for  the  good  of 
the  public,  but  that  that  is  not  "the  crite- 
rion to  determine  whether  the  parties  in  in- 
terest have  the  representation  to  which  tliey 
are  entitled."  It  ia  further  said  that  hoW' 
ever  earnest  the  city  may  be  to  obtain  re- 
stitution to  the  subscribers  of  the  Telephone 
Company,  it  might  not  appeal  from  an  ad- 
verse ruling.  Who  is  going  to  represent 
the  subscriber*,  it  is  aaked,  upon  the  quca- 
tioD  of  fees  to  the  master  and  the  costs,  and 
the  costs  on  appeal,  and  who  raise  the 
question  of  interestT  This  enumeration  pre- 
sents the  purpose  of  the  petition  for  inter- 
vention- In  other  words,  the  apprehension 
is  expressed  and  made  a  basis  of  tite  petition 
for  leave  to  intervene,  that  the  city,  which 
has  so  far  conducted  the  litigation — and 
with  success — may  or  will  tpIsji  its  atten- 
tion and  energy  to  the  detriment  of  pe- 
titioner and  the  other  subscribers  of  the 
company.  This  doea  not  present  a  very 
strong  plea  against  the  discretion  the  court 
exercised,  supposing  tlie  court  had  discre- 
tion to  grant  or  refuse  the  petition. 

It  is  contended,  however,  that  the  court 
had  no  discretion  but  to  grant  the  petition, 
and  that  equity  rule  38  was  peremptory  of 
the  right  of  petitioner.     It  recognizes  the 


principle,  it  is  said,  "that  the  rights  of  per- 
sons should  not  be  passed  upon  unless  such 
persons  are  before  the  court,  or  are  repre- 
sented by  someone  who  is  interested  simi- 
larly [651]  with  them."  And  cases  are  cit- 
ed which,  it  is  urged,  also  recognize  *ad 
illustrate  the  principle. 

We  have  given  due  consideration  to  th* 
cited  cases  and  the  argument  of  counsel, 
and  wc  are  of  opinion  that  the  district 
court  did  not  exceed  its  discretion  in  mak- 
ing the  order  under  review.  The  city  wa* 
the  proper  party  to  moke  defendant  in  the 
suit  as  representative  of  all  interested,  and 
BO  throughout  the  whole  proceedings.  If 
we  may  suppose  in  a  case  like  the  present 
one  there  can  be  a  distinction  between  the 
public  interest  and  private  interest,  the 
subscribers  rff  the  company  being  the  pub- 
lic, the  representation  of  both  interests  was 
adequately  fulfilled.  It  was  in  consequence 
of  the  motion  of  tlic  city  that  the  telephone 
compony  agreed  to  keep  account  of  chargee 
in  excess  of  the  ordinance  rates,  and,  if  they 
should  linally  be  decided  to  be  illegal,  to 
pay  into  court  the  excess  sums  for  distribu- 
tion among  its  subscribers.  It  was  the 
representative  of  all  interests  to  provide  for 
the  creation  of  the  fund;  it  is  properly  the 
representative  of  all  interests  to  see  to  its 
proper  distribution.  This  is  a  necenaarf 
deduction  from  tbe  cases.  It  is  the  univer- 
sal practice,  sustained  by  authority,  that  the 
only  mode  of  judicial  relief  against  unrea- 
sonable rates  is  by  suit  against  the  govern- 
mental authority  which  establiaht-d  them 
or  is  charged  with  the  duty  of  enforcing 
them.  As  was  said  by  Mr.  Justice  Miller, 
in  Chicago,  M.  i.  St.  P.  R.  Co.  v.  Minn^ 
sota,  134  U.  S.  418,  400,  33  L.  ed.  970,  032, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
702,  it  was  not  competent  for  each  in- 
dividual having  dealings  with  the  rcRiilatci) 
company  "to  raise  a  contest  in  the  court» 
over  the  questions  whicii  ought  to  be  settlet} 
in  this  general  and  conclusive  way."  The 
rule  has  been  repeated  in  subsequent  cases. 

Indeed,  what  issue  is  involved  except  that 
of  the  main  suit— the  character  of  the  rntca 
— that  needs  the  intervention  of  petitioncrT 
As  to  who  are  subacribers  of  the  company, 
there  can  be  no  controversy,  nor  aa  to 
tbe  amounts  to  be  returned  to  them.  Both 
names  and  amounts  could  be,  [652]  indeed 
had  been,  ascertained  by  the  master,  under 
an  order  made  upon  motion  of  tbe  city.  Pe- 
titioner, however,  was  not  able  to  produce 
authority  from  any  subscriber  to  appear  for 
him,  notwithstanding  the  order  of  respond- 
ent permitted  petitioner  to  renew  its  mo- 
tion whenever  it  should  "be  made  to  appear 
to  the  court  in  any  appropriate  way  that 
other  specifically  named  claimants"  desired 
petitioner  to  act  for  them.  And  yet, 
2S1  U.  S. 
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•tmlnat  tluw  &wta,  agkiiut,  u  coudmI  for 
napondent  Baya,  the  pouibilitf  of  a  pie- 
■naption  that  tJie  other.  aubBcribers  of  the 
^*l«phrae  ctanpan^  do  not  deaira  petitloDer 
^  repraaent  them,  it  praya  a  mandaiuns  to 
<*np«I  Bueh  reprceentation. 

We  eumot  yield  to  the  prajrer. 

Sole  diieharged. 


CITY  OF  L0UI8VILLS,  Appk, 


\ 


(Bee  S.  C.  Reporter'a  ed.  662,  663.) 

J.    ^Thia  eaae  la  governed  by  the  decision  i 
■*'«   1-ouiiviUe,  ante,  413. 


''Sued  November  10,  1913.    Decided  Jan- 
nary  6,  1914. 

.^^  "t^PEAL  from  the  District  Court  of  the 
(^^^^  TJnited  SUtee  for  the  Western  Diatrict 
^_  -XCentucky  to  review  an  order  retaining 

y^.^  /^-^ae  for  an  actual  experiment  with  tele- 
^_^?***>B  rates  fixed  by  munit^ipal  ordinance 
^,^^^^^^-^1  a  decree  of  tliat  court  enjoining  the 
^  ^~*  *  <^rcement  of  such  ordinance  as  confisca- 
^^^*".y  had  been  reversed  by  the  Supreme 
^^■»-«rt  "witJiout  prejudice."  Affirmed. 
^XlHie  facta  are  stated  in  the  opinion. 
j^_  ^^^r.  Pendleton  Beckley  argued  the 
^^-"*».»e,  and,  with  Messrs.  J.  W.  S.  Clements 
^■***a  Stuart  Chevalier,  filed  a  brief  for 
^**:e»ellant 

^^IcMra.    Alexander    Po|>«    Hnmpbrer 
*^***a    William    Ii.    Qranbery    argued    the 
T*-^»«,  and,  with  Mr.  Hunt  Cblpley,  filed  a 
*~  *.  ef  for  appellee. 

j__^    18S3]   Mr.   Jnatlce  HcKenna  delivered 

^^  ^  opinion  of  the  court: 

f  Appeal  from  the  order  of  March  10,  1913, 

/^^^erred  to  in  Nos.  11  and  12,  Original  [Z31 

^^  ^  S.  039,  Me,  ante,  413,  416,  34  Sup.  Ct. 

^2^*P'  ^^'  2^^]'  "■"*  which  order  it  was  the 

^^_^3ject  of  the  petition  for  mandamus,  passed 

^^^^  in  No.  11,  to  command  the  judge  of  the 

^^  iitriet  court  to  vacate.  The  appeal  also  in- 

^^^udea  certain  other  orders  which  preceded 

^^lie  making  of  that  order.     The  question, 

'^^hich  ia  fundamental  of  all,  is  whether  the 

decision  and  decree  of  this  court  set  out  in 

llo.   11,  Original,  and   the  mandate   issued 

XherMin,   permitted   further   proceedings   in 

the  auit,  or  necessarily  required  its  dismis- 

•sL    This  is  the  general  basis  of  the  assign. 

nenta    of    error,    and,    as    Included    in    it, 

special  objection  is  made  to  the  instructions 

SI  Ii.  ed. 


given  the  master  in  the  orders  appealM 
from,  to  the  refusal  of  the  court  to  ordei 
the  Telephone  Company  to  pay  into  court 
for  immediate  distribution  among  those  ea 
titled  thereto,  whatever  sums  the  company 
collected  in  excess  of  tlie  ordinance  ratea 
and  deciding  instead  that  a  bond  should  bi 
required  of  the  company  for  the  restitntiol 
of  the  amounta  it  the  ordioance  rate 
should  ultimately  be  held  not  to  be  conflsca 
tory.  Ttiese  objections  are  repeated  in  thi 
usual  way  of  asaignmenta  of  error. 

The  discretion  vested  in  the  court,  «i 
considered  in  No  II,  Original,  and  rep«ti 
tion  would  serve  no  purpose.  For  the  reft 
sons  there  given  the  order  of  the  District 
Court  is  afllrmed. 


ANTIKAMNIA  CHEMICAL  COMPAlfY. 


(S. 


.  C.  Beporter's  ed.  654-668.) 


Error  to  District  of  Columbia  court  o) 
appeals  .—  Jurisdiction  —  anlt  involv- 
ing validity  of  Federal  anlhorltj. 

1.  A  decree  of  the  court  of  appeals  of  th< 
District  of  Columbia  holding  invalid  a  dS' 
partmental  regulation  promulgated  to  carry 


eral  Supreme  Court  as  rendered  i 
in  which  the  validity  of  an  authority  exer' 
cised  under  the  United  States  is  drawn  in 
luestion. 


retaries  of  the  Treasury,  Agriculture,  a*id 
Commerce  and  Labor,  requiring  the  label  ob 
a  preparation  containing  a  derivative  of  anj 
of  the  drugs  enumerated  in  the  food  and 
drugs  act  of  June  30,  1900,  %  8,  not  only  t« 
show  the  presence  of  such  derivative,  but  tc 
state  the  name  of  the  drug  from  which  it  ii 
derived,  so  as  to  show  clearly  that  the  prod- 
uct is  a  derivative  of  that  particular  drug, 
is  a  proper  exercise  of  the  power  of  these 
nOicialH  under  9  3  of  that  act  to  make  uni- 
form rules  and  enact  regulations  to  carry 
out  the  statute,  and  is  not  invalid  as  an  at' 
tempt  to  add  to  the  provisions  of  S  6  that  a 
drug  shall  be  deemnl  to  be  misbranded  11 
its  label  shall  be  false  or  misleading  in  any 
particular,  or  shall  fail  to  state  the  quan- 
tity  or    proportion   of   certain    enumerated 

Note. — On  the  appellate  jurisdiction  ol 
the  Federal  Supreme  Court  over  the  District 
of  Columbia  courts— see  note  to  United 
SUtea  ex  rel.  Taylor  t.  Taft,  61  L.  ed. 
U.  S.  209. 
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Cliqnot'a  ChampRKue,  »  WalL  114,  IB  L. 

.   -        -  cd.  118;  443  Cuu  oj  Frozai  Sag  Frodnet 

Stood  «ni  d^n  -  nd^bruiaiiic  -  tow  "*-  "^  ^up.  Ct.  Rep.  Mi  HIpolite  E^  Cfc 

dorlvmUTM.                                        ^^  T-  United  SUtM.  280  U.  B.  48,  M  I*  ed- 

8.  The  reqniKDMnt  in  the  food  knd  dniB*  304,  31  Sup.  Ct.  Rep.  364;  New  York,  N. 

met  -at  June  SO,  IMS,  |  B,  tbat  labels  on  K  &  H.  R.  Co.  t.  Interatftte  Commerce  Com- 

drnga  shall  itate  the  quantity  or  propor-  mluion,  200  U.  8.  3S1,  60  L.  ed.  61S,  28 

tioD  of  certain  enumerated  eubataDcea  or  of  gup.  ct.   Rep.  272:    Smjthe  y,  Fiske,   23 

MT  derivative  or  V^tpuiLtion  of  any  nub  ^^.y.  374.  23  L.  ed.  47;   Taylor  t.  United 

iubfUneea    contained    therein    neceuarily  o*.*™    •>  ti™  iot    ^^  t    ^    keo    ti_-*~i 

mean,  that  the  Ubel  .hall  al»>  .tate  the  I***"-  ^  How  187,  11  L.  ri^  B6B    Un.t^ 

lubBUnoe   from   which   eueh   derivative   U  Statee  v.  6  Boiea  of  Awfirtida,  181  Fed. 

produced,  in  order  to  make  the  waraing  of  ^^i  United  Statea  v.  Hodson,  10  WalL  396, 

the  labela  complete.  10  L.  ed.  037;  United  SUtea  t.  Stowell,  13S 

(Pnre  food  Iw^t.  Iff)  Food  and  Droge.  In  W-  U.  S.  1.  33  L.  ed.  666,  10  Sup.  Ct.  Kep.  244. 

teat  sup.  Ct.  1818  Bopp.1  Even  penal  sUtuti  .hould  be  con.trued 

fNo    118 1  ^  effectuate  the  legiBlative  intent. 

^      '         '-'  Northeni  Securitiea  Co.  t.  United  SUtc^ 

Argued   December   0,   1013.     Decided   Jan-  i"  ^J-  ^"■. "  ^-  ^f"  «"'  "  ^f'^'  ^ 

n.r>  K   laid  ^*P-   *'^i    United   SUtea   v,    Harriet,    177 

^    '  U.  S.  305,  44  L.  ed.  780,  80  Sup.  Ct.  E^. 

T    ^nnnn   i           J    .n.i.:..T    .            iv  "^ i    United   States   v.    L«;her,    134   U.   S. 

L^^^^i*.*"'  */"*  ^T^^.    !?"'-  n"  824  83  L.  ed.  1080.  10  Sup.  Ct.  Lp.  686. 

CouiJ  of  Appenta  of  the  DUtrict  of  Co-  ^he  only  alternative  to  the  coutructioo 

_V  "I^"  *J!!^™-  !lw  ™  ™  '  contended  for  is  that  B  B  waa  left  inoom- 
plete,  and  the  Secretaiiea  were  intended  and 


I 


itert»  of  the  8upi«me  Court  of  the  Die-  _^ 

triet,  dlenleeiii:  .  Uhel  for  the  eeimr.  ^4  ISwierfto'  Ml  ll  thToiiito.'" 

eondemnation  of  certain  drage  under  the        pidtett  v.  United  SUtee,  216  U.  S.  468.  64 

loed  end  druj.  net.    Ee.eieed  jnd  ranend-  j,.  a.  668.  30  Sup.  Ct.  Rep.  iai6i   United 

ed,  ..th  dlr,el.on  to  rentie  tie  deeree  of  g^,^  ,   H.rt.eli;  8  Well.  386.  18  I.  .d. 

the  Supreme  Court,  and  renuuid  the  caoae,  g-Q 

r^lu  ''r',^,"*"'    *°   ""'""*   "■*   «e«ptione        ^"^   ^^^  ^  ^^^  regulation,    having 

to  the  iibel.  „    „    .„  the  force  of  Uw  may  be  conferred  by  general 

See  ume  can  below,  37  App.  D.  C.  343.  i™_„»  '  " 

The  fact,  are  .Uted  in  the  opinion.  ^^^.  Alfred  S.  Campbell  Art  Co.  214  U. 

Solicitor  General  DnvU  argued  the  cauM,  S.  23B,  63  L.  ed.  070,  SO  Sup.  Ct.  Bep.  028, 

Ud,  with  Mr.  Karl  W.  Eirchwey,  filed   a  18  Ann.  Caa.  1126;  Bnttfleld  v.  Btranahan, 

brief  for  plaintiff  in  error  and  appellant:  102  U.  S.  470,  4S  L.  ed.  S2S,  24  Bnp.  Ct. 

'This  court  has  jUTi.diction.  Rep.  340;  Caba  v.  United  State.,  162  U.  8. 

Smoot  V.  H^l,  827  U.  8.  S18,  67  L.  ed.  211,  38  L.  ed.  416,  14  Sup.  Ct  Rep.  S13i 

821,  S3  Sup,  Ct  Rep.  330.  Cooper.vil]e  Co-Op.  Creamery  Co.  v.  Lcanon, 

Debates  in  Congresa  may  be  looked  to  in  80  C.  C.  A.  606.  183  Fed.  140;  Re  Kolloek, 

order  to  show  the  evil  which  CongreM  sought  106  U.  S.  626,  41  U.  ed.  813,  17  Sup.  Ct. 

to  remedy.  Kep.  444;    Roughton  v.  Knight,  219  U.  8. 

American  Net  t  Twine  Co.  t.  Worthing-  S3T,  6S  L.  ed.  320,  31  Sup.  Ct  Rep.  807; 

tMi,  141  U.  B.  468,  86  L.  ed.  821,  18  Sup.  United  State,  t.  Bailey,  fi  Fet  238,  0  L. 

Ct  Rep.  65;   Binna  v.  United  StatM,  194  ed.  113;  United  SUtes  ex  rel.  Wert  t.  Hitch- 

U.  S.  488,  48  L.  ed.  1087,. 84  Sup.  Ct  Bep.  cock,  806  U.  S.  80,  61  L.  ed.  71B,  2    Sup.  Ct. 

816;  Blake  t.  National  City  Bank.  83  WaU.  Rep.  428. 

S07,  83  L.  ed.  IIB;    Ohnrch  of  the  Eoly       The  power  delegated  to  the  Secretaries 

Trinity  v.   United  Bta^,   143  U.  S.  467,  waa  conatitutional. 

38  L.  ed.  226,  18  Sup.  Ct.  Rep.  611;  Jenni-        Buttfleld  *.  Stranahan,   198  U.   B.   470, 

•on  V.  Kirk,  08  U.  S.  463,  26  L.  ed.  240,  48  L.  ed.  626, 24  Sup.  Ct  Rep.  349 ;  HsTahall 

4  Mor.  Uin.  Rep.  604.  Field  A  Co.  v.  Clark.  143  U.   S.  64B,  3« 

Thi.    court    will    recognize    well-known  L.  ed.  294, 12  Sup.  Ct  Rep.  41:3 ;  Re  Kolloek, 

Mientiflc  fact,  upon  which  Congrea.  acted.  166  U.  S.  686,  41  L.  ed.  S13,  17  Sup.  Ct 

Austin  T.  Tennewee,   179   U.  B.   843,  46  Rep.  444;  St.  Louis,  I.  H.  A  B.  R.  Co.  f. 

L.  ed.  224,  21  Bup.  Ct  Rep.  138;  Mailer  v.  Taylor,  810  U.  S.  281,  62  L.  ed.  1081,  26 

On^,  808  U.  B.  418,  68   U  ed.  661,  88  Sup.  Ct  Rep.  616,  21  Am.  Neg.  Rep.  484; 

..  Sup.  Ct.  Rep.  324, 13  Ann.  Cas.  067;  Bcholl-  Union  Bridge  Co.  v.  United  BUte.,  804  U. 

•nberger  t.  Pennsylvania,   171  U.  B.   1,  43  S.  304,  61  L.  ed.  523,  27  Sup.  Ct  Rep.  387; 

L.  ed.  40.  IB  Sup.  Ct  Rep.  757.  United  SUtes  v.  Breen,  40  Fed.  408;  Dnit«d 

The    act    is    not    penal    for    purpoM*   of  States  v.  Qrimand,   280  V.   S.   608,  6fi  Ij, 

■trlet  eonstmctiott.  «d.  688,  31  Snp.  Ct.  Rc^.  480. 

...^^Gooirc''-*- 


JIU.  UNITKD  8TAIEB  v.  .AHTIKAUNIA  CHEUIOAL  00. 

A  itatMaMt  Bi^   be  miBlekding  niular  SicHn.  Duiel  W.  Baker  ud  Wilton  J. 

I  B,  ktthongh  Utonllf  trne.  lAmbert  cho  filed  «  biiat  tot  delcndaat 

BrlM  T.  United  BtaUa,  105  C.  0.  A.  158,  In  error  and  appellee: 

ira  Fed.  STS;  Fnuflc  t.  United  Statea,  IIS  C.  The  ttatute  ercatea  a  new  erimlnal  oSena& 

a  A.  US,  US  Jed.  SSii  Schraubetadter  t.  BipoUte  Bgg  Co.  t.  UnitMl  States,  220 

Onited  States  lU  C.  0.  A.  42, 199  Fed.  063 ;  U.  S.  W-60,  SB  L.  ed.  804-369,  91  Sup.  Ct 

UMted BtetMT.  Morgan,  181  Fed.  68T;  Unit-  Bep.    lU;    United    SUtes  t.   JoIuimd,   177 

.KiStalevr.  100  Caaei  of  Tepee  Applee,  179  Fed.  S13;  Huntington  v.  Attrill,  148  U.  8. 

F«d.  «W;  UoUad  SUtea  t.  Bconlon,  180  Fed.  007,  008,  069,  38  L.  ed.  1127,  1128,  13  Sup. 

ISB;  United  State*  v.  7S  Boxee  of  Alleged  Ct.  Rep.  2S4;-  United  Statei  t.  Chouteau, 

Ftpp«r.    IW    Fed.    934;    United    Statea    t.  102  U.  S.  603,  26  L.  ed.  246;  Legler  t.  Bye, 

10  BarreU  <rf  Vinegar,  180  Fed.  399.  42  Ind.  App.  S92,  8fi  N.   E.  38;   Divereey 

Section  8  waa  intended  to  cover  juit  ntcli  t.  Smith,  103  IIL  390,  42  Am.  Rep.  14;  Boyd 

dNeptiou   aa  to   identity.  t.  United  SUtes,  110  U.  8.  010,  29  L.  ed. 

United  8t«te«  v.  Johnson,  221  U.  S.  488,  746,  6  Sup.  Ct.  Rep.  624;  Coffey  t.  United 

H  L.  ed.  823,  81  Bap.  Ct.  Rep.  627.  States,  116  U.  B.  430,  20  L.  ed.  084,  0  Bup. 

=  .,  »       „           .TV                ,  Ct.   Bep.   437;    Leee  t.   Onited  Statee,   160 

Fonner  Srfieitor  General  Lehmann  also  u.  8.  470,  87  L.  ed.  IIBO,  14  Sup.  Ct.  Hep. 

Hed  a  brief  for  plaiDtlS  in  error  and  appel-  ^g.   g^^^^  ^    United  State.,  813  U.  B. 

'"'■  111,  63  L.  ed.  723,  27  L.RA.(M.S.)   739,  29 

Mr.  Daniel  W.  Baker  a^ed  the  cause,  Sup.  Ct.  Rep.  474,  16  Ann.  Cae.  900;  United 

and,  with   Meeen.   Joeeph   V.  Bheehy  and  State*  t.  Harri*.  177  U.  8.  306,  44  I.  ed. 

Frank  J.  Hbgan,  filed  a  brief  for  defendant  ^M,  20  Sup.  Ct.  Rep.  608;  United  State*  ». 

In  error  and  appellee:  I-wJ-W.  134  U.  B.  629.  33  h.  ed.  1083.  10 

llw  validity  of   an   authority  exendeed  ^up.  Ct.  Rep.  626;  Northern  Securities  Co. 

nnder  the  Unfted  State,  wa.  nc^  drawn  in  »-  United  SUtes,  193  U.  S.  838,  4S  L.  ed. 

™e«tion.  7M'  24  Sup.  Ct.  Rep.  430. 

South   Carolina  t.   Seymour,   1B3   U.  fi.  No  prosecution  can  be  had  under  a  etat- 

SS3,  38  L.  ed.  742,  14  Sup.  Ct.  Rep.  871;  "*«  "^lees  iU  mandatea  are  so  clearly  ei- 

Snowr.  United  SUtes,  118  U.S.  346,  363,  30  P"Med  that  any  ordinary  person  can  de- 

U  ed.  207,  209,  6  Sup.  Ct.  Rep.  1059;  Bal-  termine  in  advance  what  he  may  or  what 

timore  k  P.  R.  Co.  v.  Hopkins,  130  U.  8.  ""^  «'y  "'*',^.A"''r.  ">      .    ,   .          n 

210,   32  L.  ed.  908,  fl   Sup.  Ct.  Hep.  603;  „  ^""Z,/-   Y^'^!^   ^„*?„'*''.rl,J''        Vr  ■^■ 

r'b.,'.!.  ,    r\,^i.    i<ii  11    H    ■ifli    Sin    ii  ^*P-   ^45,   62   Fed.   919;    'lodd   v.   United 

?^^\.l'  ^in'=  ^'t,        tl'.,    TT  '■*!!  States,  168  U.  S.  282.  39  L.  ed.  982.  15  Bup. 

L.ed.  946,  949.10  Sup.  Ct.Rep^673;  Un.Ud  (,(.  R,*p.  889;  United  BUtee  v.  Lather,  IM 

SUU.  V.  Ijnch.  137   U.  8.  280,  285,  286.  „    g    ^^^    ^^  ^   ^    ^Ogg    jg  g        ^^  'g 

84  L  ed.  700,  702,  703,  11   Sup.  Ct.  Bep.  g^g.    guu  v.  Mann,  2  Or.  241;    Brown  t. 

114;  Bnow  t.  United  SUtee,  118  U.  S.  346,  g^^^^^  ^gj  ^jg   j^j    jig  jj   ^_  ggg.  ^^i^^ 

352-354,  30  L.  ed.  207,  209.  210,  0  Bup.  Ct  sute.  v.  CapiUl  Traction  Co.  34  App.  D. 

Bep.    1059;    Linford  v.   Ellison,   155   U.   8.  c.  597,  19  Ann.  Cas.  08. 

603,  39  L.  ed.  239,  16  Sup.  Ct,  Rep.  lT9;  The  Department,  in  formuUting  this  regu- 

Ferry  t.  King  County,  141  U.  S.  609,  673,  lation,  attempU  to  add  to,  alter,  and  amend 

35  I^  ed.  895,  808,  12  Sup.  Ct.  Bep.  128;  the  sUtute. 

Commercial  Bank  t.  Buckingbam,  6   How.  Morrill   v.   Jones,    106   U.   S.   466,  27  L. 

S17,   12  L.  ed.  109;   Lawter  t.  Walker,  14  ed.  267,  1  Sup.  Ct.  Bep.  423;  United  SUtea 

How.  149,  14L.ed.  304;  Millingarv.  Hartu-  v.   200   Barrels  o(   Whiskey,  96  U.  S.  671, 

pee,  «  Wall,  258,  201,  262,  18  L.  ed.  829,  676,  24  L.   ed.  491,  492;   United  SUte*  ». 

B30;   District  of  ColumbU  v.  Gannon,  130  3  Barrels  of  Whiskey,  77  Fed.  066;  United 

U.  S.  227,  229,  12  L.  ed.  022,  923,  9  Sup.  St"te*  ».  Symonds.  120  U.  S.  46.  30  L.  ed. 

Ct.  Rep.  608;  United  SUtes  ex  rel.  Taylor  "^  ^  fup.    Ct.   Bep.  411;    Williameon   v. 

».  Ta^  203  U.  8.  461,  51  L.  ed.  209;  27  ""^  ^tjteB.  207  U.  S.  «6,  52  L.  ed   278, 

Bup.  Ct.  Bep.  148;  Moore  v.  United  SUtes,  fJ^^J^^^^^'c^f'    ^'^"^   '"    ^"'^^ 

210  US.  808,  54  L.  ed.  636    30  Bup^C^.  ^^l^^^/J^^f,,^,  ^S,.„,  ,Mhe  Depart- 

Canal  ft  Dock  Co.  138  U.  8.  636,  34  L.  ed.  jh,    ^    „,    C<«>gr^    iUelf    providing    for 

UIO,  11  Bnp.  Ct.  Rep.  436;  Re  Craft,  124  ^^h  r^fulation  also  provides  for  a  punish- 

V.  a. 870,  878,  874,  31  L.  ed.  449,  8  Sup.  ment  In  case  of  a  vioUtion  thereof. 

Ct.   Bep.   600;    Cameron  ».  United    SUtes,  United  SUtes  v.  Eaton,   144   U.  8.  077, 

-HO  U.  8.  633,  636,  36  L.  ed.  1077,  1078,  13  3a  I,,  ed.  591,  12  Sup.  Ct.  Hep.  764;  United 

Bnp.  Ct.  Bep.  184;  Abbott  V.  National  Bank  SUtes    v.    Sandefuhr,    145    Fed.    40;    Com. 

of  Cotn»cr«c,  176  U.  S.  409,  412,  413,  44  t.   Crane,   158  Mass.  210.  38   N.  E.  386; 

L.  ed.  217~21«,  M  Sup.  Ct  Rep.  U3.  United  State*  v.  Grimand,  220  U.  a  506,  66 

SS  L.  «d.  , .           ,        «S1 
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.  ad.  6<S,  SI  8np.  Ct  Ttep.  460;  Standard 
41  Oo.  *.  United  Btatci,  221  U.  S.  77,  5E 
^  ad.  (102,  Si  L.B^(N.S.}  834,  SI  »up. 
DL  Rep.  002,  Ann.  Cm.  1912D,  T34;  United 
BUtca  V.  Oeorga,  228  U.  S.  14,  67  L.  ed. 
718,  S>  Bup.  Ct.  Sep.  412;  United  States 
T.  Frank,  18B  Fed.  ISfi;  United  Statei  t.  Bt. 
LouiM  Coffee  k  Spfee  Uilla,  189  Fed.  191; 
UBit«d  Btatea  t.  11,150  Pounds  of  Butter, 
lis  C.  a  A.  463,  19S  Fed.  667;  St.  Louia 
UarcfaMitB'  Bridge  Terminal  R.  Co.  t.  Unit- 
ed Statei,  110  C.  C.  A.  63,  188  Fed.  ISl. 

The  conrt  will  not  take  judicial  notice 
of  tbe  alleged  intimate  relation  of  aeetphene- 
tidin  and  aeetantlid. 

17  Am.  &  Eng.  Enc.  Lan,  2d  ed.  909; 
Brown  v.  Piper,  SI  U.  S.  37,  23  L.  ed.  200; 
Eelipae  Ufg.  Co.  *.  Adkins,  36  Fed.  660; 
Kaola^pa  BngmTing  Co.  v.  Hoke,  30  Fed. 
446. 

Taking  the  definition  of  "derivatiTe," 
whether  it  be  the  popular  or  chemical  defini- 
UoB,  it  cannot  be  said  for  a  moment  that 
may  ot  the  parent  lubatanee  la  in  such  de- 
rivatiTe. 

Webater*!  Int.  Diet.;  Centuij  Diet;  El- 
berfeld  k  Co.  t.  United  BUtea,  42  C.  C.  A. 
S2fi,  102  Fed.  603. 

The  worda  in  a  penal  atatute  are  to  be 
eonatnied  according  to  their  popular  deflni- 
tlon. 

SarllB  r.  United  SUtes,  1S2  U.  S.  S74, 
38  L.  «d.  fi67,  14  Sup.  Ct.  Sep.  720. 

Ur.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Idbel  for  the  seizure  and  condemnation 
of  certain  drugs  under  the  provisions  of 
tiie  act  of  Congress  of  June  30,  1S06,  com- 
monly known  as  the  food  and  drugs  act 
(84  Stat,  at  L.  708,  chap.  3eiG,  U.  S. 
Comp.  Stat.   Supp.   1911,  p.  1354). 

Hw  libel  alleges  that  the  drugs  are  tn 
the  possession  and  custody  of  the  Whole- 
aale  Drug  Exchange,  a  body  corporate,  at 
a  numbered  place  in  the  city  of  Waahing- 

The  drugs.  It  is  alleged,  are  intmdnl  to  be 
used  for  the  cure  and  mitigation  and  pie- 
nntton  of  diseases  of  man.  They  are  de- 
icribed  as  follows: 

[BeO]  "Twenty  packages,  more  or  lesa, 
of  aaid  drug,  labeled  and  branded  as  follows: 
'Antikamnia  Tablets,  contain  306  grains  of 
nectphenetidin,  U.  S.  P.  per  ounce  guaran- 
teed by  the  Antikamnia  Chemical  Company, 
under  the  food  and  drugs  act,  June  30, 
1006,  U.  B.  Serial  Number  10.  The  Anti- 
kamnia tablets  In  this  original  ounce  pack- 
age contain  no  acetanilid,  antifehrin,  an- 
"•>»rin,  roorphin,  opium,  code  in,  heroin, 
~  ' '  nr  beta  euealne,  arsenic, 
-'■'•   indlca,  or 


grains.  One  onnee  Antikamnia  Tablets. 
Manufactured  in  tbe  Unitad  Btatea  at 
America  by  the  Antikamnia  Chemical  Co., 
St.  Louia,  U.  S.  A.' 

"Also  seventy  other  packages,  more  or 
lesa,  of  said  drag,  labeled  and  branded  aa 
follows:  'Antikamnia  and  Codein  Tablets. 
Contain  296  grains  acetphenetidtn,  U.  8.  P. 
per  ounce.  Contain  18  grains  snip,  oodein 
per  ounce.  Guaranteed  by  the  Antikamnia 
Chemical  Company,  under  the  the  food  and 
drugs  act,  June  30,  ID06.  U.  S.  Serial 
Nnmber  10.  Tbe  Antikamnia  and  Codein 
tablets  in  this  original  ounce  package  con- 
tain no  acetanilid,  antlfebrin,  antipyriii, 
morphin,  opium,  heroin,  cocaine,  alpha  or 
beta  eucaine,  arsenic,  strychnin,  chloro- 
form, cannabis  indiea,  or  chloral  hydrate. 
One  ounce  Antikamnia  and  Codein  Tab- 
leU.  Manufactured  in  the  United  SUtea  of 
America  by  the  Antikamnia  Chemical  Co., 
St.  Louis,  U.  S.  A.' 

"Also  ten  other  packages,  more  or  lesa, 
of  said  drug,  labeled  and  branded  aa  fol- 
lows: 'Antikamnia  and  Quinine  Tablets. 
Contain  166  grains  aeetphenetidin,  U.  S.  P. 
per  ounce.  Guaranteed  by  tlie  Antikamnia 
Chemical  Company  under  the  food  and 
drugs  act,  June  30,  1906.  U.  S.  Serial  Num- 
ber 10.  The  Antikamnia  and  Quinine  Tab- 
lets in  this  original  ounce  package  contain 
no  acetanilid,  antlfebrin,  antipyrin,  mor- 
phin, opium,  codein,  heroin,  cocaine,  alpha 
or  beta  eucaine,  arsenic,  strychnin,  [661] 
chloroform,  cannabis  indiea,  or  chloral  hy- 
drate. One  ounce  Antikamnia  and  Quinine 
Tablets.  Manufactured  in  the  United  States 
of  America  by  tbe  Antikamnia  Chemical 
Co.,  St.  Louis,  U.  8.  A,'" 

The  ground  of  confiscation  and  condem- 
nation alleged  is  that  all  of  the  packages 
of  the  drugs  contain  a  large  quantity  and 
proportion  of  aeetphenetidin,  which.  It  la 
alleged.  Is  a  derivative  of  acetanilid,  and 
that  under  the  proviaions  of  the  act  of  Con- 
gress and  of  the  regulations  lavfully  made 
thereunder  it  is  provided  and  required  that 
the  label  on  each  ot  tbe  packages  shall  bear 
a  statement  that  the  aeetphenetidin  con- 
tained therein  ■•  a  derivative  of  acetanilid; 
and  yet  it  Is  alleged  that  each  and  all  of 
the  packagea  fail  to  comply  with  sneb  pro- 
It  ia  also  alleged  that  the  packages  are 
further  miibranded,  in  that  the  labeli  there- 
on are  false  and  misleading,  for  the  reaaon 
that  each  and  all  of  them  bear  the  stat«- 
ment  that  no  acetanilid  is  contained  there- 
in, and  that  the  statement  importa  and 
signifies  that  there  is  no  quantity  of  any 
derivative  of  acetanilid  contained  in  tha 
drug. 

A   warrant   of   arrest   was   issued   npom 

•vhii>h  tha  mamhal   i)nW  nutd*   ivtnm  ihat 
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be  bid  urestU  twenty  packigea  of  Anti- 
kimnii  tftblets,  ten  pftekkgea  of  Antikam- 
Bii  quinine  tablets,  and  lixty-three  pack- 
tgm  labeled  "Antikamnia  and  Codeia 
Tkbletc,"  and  otherwiBe  duly  executed  the 

Tie  Antikamnia  Gbemical  Company,  ap- 
pclln  and  defendant  in  error,  alleging  it- 
Kll  to  be   the   owner   of   the   druga,   peti- 
lioDtd  t«  be  made  a  defendant  in  the  libel. 
The  petition  waa  granted,  and  the  company 
tbereupon  filed  the  ezeeptionB  to  the  libel. 
Tbe  eiceptiona  negative  in  detail  the  charg- 
(*  of  the  libel,   and   awert   conformity   In 
the  labeling  of  the  packages  to  the  act  of 
Congreii  of  June  30,  IBOfi,  quoting  ita  Sth 
•eetiOD  aa   follows :    "...     Or   if  the 
puktge  fail   to  bear   a   statement   on   the 
libd  of  the  quantity  or  proportion  of  [66S] 
kit;  tlcohol,  morphin,  opium,  cocaine,  heroin, 
ilpht  or   beta   encaine,   chloroform   canna- 
bii  indica,  chloral  hydrate,  or  acctanilid,  or 
toy  dertTative  or  preparation  of  any  such 
mbitancM   contained   therein."     And   It  is 
sreired  that  the  act  doei  not  provide  that 
(here  ihould  be  added  to  any  derivative  of 
an;   of   the    BUbstanceB    contained    therein 
the  name  of  tbe  parent  substance,  and  the 
act  cannot  be  added  to  or  enlarged  by  re- 
quiring tbe  company  to  add  to  the  name  of 
a  known  RTticle,  the  fact  that  the  article 
)■   a   derivative   of  any   of   the  subBtances 
mentioned  in  the  act.     It  ii  averred,  there- 
fore, that  the  packages  are  not  misbranded, 
«nd  tint  the  statement  on  tbe  labels  that 
no  acetaniiid  is  contained  therein  is  In  no 
wi^y   false  or  misleading,  because  the  libel 
does  not  allege  that  there  is  acetaniiid  In 
the  packages,  and,  therefore,  the  statement, 
Instead   of  being  false  and  misleading,   la, 
according   to   the   allegations   of   the   libel, 
true. 

Tbe  exceptions  were  sustained  and  the 
libel  dismiued. 

It  was  stipulated  that  Food  Inspection 
Decision  No.  112,  issued  January  27,  1910 
^»y  the  United  States  Department  of  Agri- 
culture, was  considered  by  the  court  upon 
the  hearing  of  the  cause,  and  should  be 
Included  in  and  be  coneidered  part  of  the 
record  on  appeal. 

The  decision  quotes  |  B  of  the  act,  states 
that  the  Attorney  General,  in  an  opinion 
rendered  January  16,  1909,  faeld  that  a 
'derivative  Is  a  substance  so  related  to  one 
of  the  BpeeiSed  substances  "that  it  would 
tw  rightly  r^arded  bj  recognised  author. 
ities  in  chemistry  as  obtained  from  the 
latter  "by  actual  or  theoretical  substitu- 
tion,' and  it  is  not  indispensable  that  it 
-shonid  be  actually  produced  therefrom  as 
«  matter  of  fact;"  further,  that  tfas  label- 
ing of  derivatives,  as  prescribed  by  g  6, 
Is  a  proper  subject  conferred  npon  the 
.1*  Ii.  ed. 


Department  by  )  3,  and  that  a  rnla  «r  regu- 
lation reqniiing  the  name  of  the  specified 
substance  to  follow  that  of  the  derivativs 
would  be  Id  harmony  with  the  general  pur- 
pose of  the  act,  and  an  [683]  appropriate 
method  by  which  to  give  effeot  to  Ita  pro- 

In  conformity  to  this  opinion.  Regulation 
28  of  the  Rules  -and  Regulations  for  tbe 
Enforcement  of  the  Food  and  Druga  Act 
waa  amended  as  follows:  "...  Acetan- 
ilide  (antifebrine,  phenylaeetamide).  De- 
rivative*— Acetphenetidine,  ,  ,  .  ( g ) 
In  declaring  tbe  quantity  or  proportion  of 
any  of  the  specified  substances  tbe  names 
by  which  they  are  designated  in  the  act 
shall  be  used,  and  in  declaring  the  quantity 
or  proportion  of  the  derivatives  of  any  of 
the  specified  substances,  in  addition  to  the 
tradename  of  tbe  derivative,  the  name  of 
the  specified  substanoe  shall  also  be  stated, 
so  aa  to  indicate  clearly  that  the  product 
is  a  derivative  of  the  particular  apecified 
substance." 

Tbe  decree  of  the  supreme  court  of  ths 
District,  dismissing  the  libel,  was  albrmed 
by  the  court  of  appeals. 

The  case  i*  not  in  very  broad  compass, 
though  the  arguments  of  counsel  are  some- 
what elaborate.  The  libel  is  prosecuted  foi* 
tbe  condemnation  of  one  hundred  packages 
of  Antikamnia  tablets  as  being  miabranded 
in  violation  of  the  food  and  drugs  act  of 
June  30,  1906  (34  Stat,  at  L.  TOS,  chap. 
3915,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1354).  The  tablets  contain  scetphenetidiD 
and  the  labels  so  state,  and  the  proportion 
of  the  substance.  It  is  a  derivative  of 
acetaniiid,  but  the  labels  do  not  so  state, 
but  do  state  that  the  tablets  contain  no 
acetaniiid.  And  these  omissions,  it  is  con- 
tended by  the  government,  constitute  a  vio- 
lation of  the  statute  and  of  Regulation  No. 
28,  as  amended.  The  chemical  company 
contends  that  the  first  statement  is  not 
required  by  the  law,  and  that  the  aecond 
statement  is  true,  and  therefore  cannot  be 
false  or  misleading. 

Preceding  tbe  discussion  of  these  con- 
tentions a  question  of  jurisdiction  is  pre- 
sented by  the  chemical  company,  and  a 
motion  to  dismiss  is  made  on  the  ground 
that  only  the  construction  of  the  statute 
is  involved  tn  the  decision  of  [664]  the 
court  below.  The  company  also  moves  for  an 
atDrmanee  of  the  judgment  on  the  ground 
that  the  appeal  Is  frivolous.  Contra,  the 
government  contends  that  the  court  of 
appeals  held  invalid  the  r^ulations  re- 
quiring tbe  name  of  the  primary  substance 
as  well  aa  that  of  tbe  derivative  to  be 
•d  on  the  label;  and  that  there  Is  not 
only  drawn  in  question,  hut  so  far  denied, 
an   authority  azerdsad  ondar  tha  United 
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StAtca.  We  eoncnr  in  thia  view.  Tbe  tk- 
lidity  of  tlte  regulation  waa  and  U  denied. 
Ita  Tklidity  ouy,  indeed,  rest  on  the  atat- 
ut^  but  ao  did  the  validity  of  the  lule  of 
the  Patent  Office  paaaed  on  in  United 
SUtea  ex  reL  SteinmeU  t.  Allen,  192  U.  B. 
543,  48  L.  ed.  BG6,  24  Sup.  Ct.  Hep.  41S. 
Wa  there  eaid  of  a  n^le  of  practice  ea- 
tabUahed  by  tbe  Commiaaloaer  of  Patenti 
under  a  aection  of  the  Keviaed  Statutes; 
"It  thereby  became  a  rule  of  procedure  and 
eonatitnted,  in  part,  the  powera  of  the  pri- 
mary examiner  and  eonuniaaioner.  In  oth- 
er vorda,  it  became  an  authority  of  those 
officer!,  and,  neceaaarily,  an  authority  'un- 
der the  United  States.'  Ita  raiidity  was 
and  is  asBsUed  by  the  plaintiff  in  error. 
We  think,  therefore,  we  have  jnrisdiction, 
and  tbe  motion  to  dismiaa  ia  denied." 
United  SUtes  ex  rel,  Taylor  v.  Taft,  203 
U.  S.  461,  SI  L.  ed.  260,  S7  Sup.  Ct.  Bep. 
148,  la  not  in  antagonlam  to  this  ruling. 
In  that  ease  the  relator  waa  dismiased 
from  the  public  service  by  an  order  of  the 
Secretary  of  War  aa  repreeentstive  of  the 
President.  She  sought  restoration  by  man- 
damui.  It  was  denied  and  abe  brought  the 
caae  to  this  court  on  the  ground  that  the 
Talidity  of  an  authority  exercised  under 
the  United  Statee  waa  drawn  in  question. 
Diemiaaing  the  case,  thia  court  said  that 
aa  she  did  not  question  the  authority  of 
the  President  or  bis  representative  to  dis- 
miss her,  but  contended  only  that  certain 
rules  and  regulatiooa  of  tbe  civil  Hervice 
had  not  been  obaerved,  the  validity  of  an 
authority  exerciaed  under  the  United 
States  waa  not  drawn  in  queation,  hut  only 
the  conitruetion  and  application  of  regu- 
latiooa of  tbe  exereiee  of  such  authority. 
United  8tat«a  ex  reL  [66S]  Steinmeti  t. 
Allen  waa  aaid  not  to  be  contrary,  "for 
there  the  validity  of  a  rule  conatltuting  tbe 
authority  of  certain  ofBceia  in  the  Patent 
OfDce  was  drawn  in  question." 

Motim  to  diamiaa  ia  denied. 

Joined  with  the  motion  to  dismiaa,  we 
have  seen,  waa  a  motion  to  affirm  on  the 
ground  that  the  question  of  the  authority  ' 
of  tbe  Secretariei  to  make  the  regulation 
ia  frivolous  in  view  of  the  decisions  in 
United  SUtee  v.  Grimaud,  220  U.  S.  606, 
65  I.  ed.  663,  31  Sup.  Ct.  Rep.  180; 
Williamaon  v.  United  Statea,  207  U.  S. 
426,  62  L.  cd.  278,  28  Sup.  Ct.  Rep.  163, 
and  other  caaes.  How  far  thia  contention 
ia  tenable  will  be  developed  aa  we  proceed 
with  the  consideration  of  the  act  and  the 
power  of  the  S«cretaTiea  under  it. 

The  purpose  of  the  act  ia  to  secure  the 
purity  of  food  and  druga,  and  to  inform 
purebaaera  of  what  they  are  buying.  lU 
proviaiona  are  directed  to  that  purpoae  and 
mnat  be  conatrved  to  dfeet  It.  ' 
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Section  3  gives  the  Secretary  of  tto 
Treasury,  the  Secretary  of  Agriculture,  and 
the  Secretary  of  Commerce  and  I^bor.  powa- 
to  "make  uniform  rules  and  r^ulations  for 
carrying  out  the  provisions"  of  the  aet, 
and  the  power  to  collect  apecimema  of  food* 
and  drugs  offered  in  interatate  and  frnviga 
commerce.  It  adopts  tbe  deSnitions  of  the- 
United  States  Pbarmacopeeia  or  National 
Formulary,  and  provides  [|  8)  that  th» 
term  "miabtanded,"  aa  uaed  in  the  act 
"shall  apply  to  all  drugs  ...  the  pack- 
age or  label  of  which  shall  bear  any  stata- 
ment,  design,  or  device  regarding  aoeb 
arUcIe,  or  the  ingredients  or  aabataneea  cc»- 
tained  therein,  whieb  shall  be  false  or  misr- 
leading  in  any  partieular."  And,  fnrthsr, 
in  caae  of  druga,  an  article  ahall  be  deemed 
to  he  misbranded  "if  the  package  fail  to 
bear  a  statement  on  the  label  of  tbe  quan- 
tity or  proportion"  of  certain  enumerated 
aubatancea  "or  acetanilid,  or  any  derivativ* 
or  preparation  of  any  aucb  Buiiatancea  con- 
tained therein." 

Tbeae  are  the  applicatory  proriaioiia. 
How  are  they  to  be  construed  T 

[666]  Firat,  as  to  the  power  of  the  Secre- 
taries. It  is  undoubtedly  one  of  r^iilattoa 
only, — an  administrative  power  only, — not  n 
power  to  alter  or  add  to  the  act.  The  extent 
of  tbe  power,  however,  muat  be  determined 
by  the  purpose  of  the  act  and  the  difflcultieft 
its  execution  might  encounter.  The  faefc 
that  a  council  of  three  Secretaries  of  gor- 
ernmental  departments  was  given  power 
to  make  the  rules  and  r^ulationa  for  Uw 
execution  of  the  law  ahows  how  complex 
the  matters  dealt  with  were  considered  to 
ht,  and  tbe  care  that  waa  neceesary  to  be 
taken  to  guard  against  their  defeat  or  per* 
version.  The  compoaition  of  drugs  la  ti 
matter  of  technical  skill,  their  denomiiw- 
tion  often  by  words  of  acholaatie  ori^jin, 
conveying  no  meaning  to  the  nninformedt 
their  naes  and  abuses  learned  only  by  ex- 
perience, beneficial  or  evil.  It  was  tht* 
expcrienoe  that  the  law  sought  to  avail 
itaelf  of  and  to  avail  itaelf  againat  tli* 
ever -increasing  powers  of  the  lalwratory  oa 
the  disguises  of  a  technical  nommclsture. 
Hence  the  proviaion  of  the  law  that  th* 
term  "drug,"  aa  need  in  the  act.  shall  in- 
clude all  medicines  and  preparstiona  recog* 
niied  in  the  United  States  Pharmacopain 
or  National  Formulary  for  internal  or  ex- 
ternal use,  and  hence  also  the  proviafon 
that  a  drug  or  food  product  is  misbranded 
in  csae  it  taila  to  bear  a  statement  on  ths 
label  of  tbe  quantity  or  proportion  of  ear- 
tain  enumerated  auhstances,  including  aeet 
onilid,  "or  any  derivative  or  preparation  of 
any  aucb  substance  contained  therein."  Ex- 
perience had  demonstrated  the  quality  ef 
thoaa  Bttbetaneea,  tlicir  efTeeta  had  beeov* 
,  -        asi  V.  B. 
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MBunon  knowledge;  tbrfr  nunc*,  therefore, 

»ere  ^11  the  Wkraing  it  wu  neceuu?  for 

the   Uw   to  give.     But  derivatiTa  ol   them 

might,  prob«bIj  would,  be  of  their  quklitj, 

§a  derivatlTea  of  tliem  were  to  be  guarded 

akgaioet,  and  the  l>w  hence  further  provided 

tliAt  the  labels  m  them  ebould  elAte  the 

"quMititj    or   proportion"    of    "any   deriva- 

tive  or  prepkrAtion"  of  them.     Tliii  much 

is    clear, — there  ie  no  obeeurity  in  the  word* 

mx>d  purpoM  of  the  law.    The  [667]  querj 

ftlsen  occurs,  aneh  being  the  word*  and  pur- 

poie,  if  the  quantity  or  proportion  of  the 

^vibetancea  or  anjr  derivative  or  preparation 

^f  them  mutt  be  etated,  is  it  administrative 

of    the  law  or  Additive  to  it  to  require  bj 

■"^sg^nlatioii  that  not  only  the  name  uf  the 

d^Tivative    or    preparation    be    atated,    but 

f  K-om    what   lubetance   derived    or   of   what 

i-'fc      is  a  preparationT     It   certainly  cannot 

•^•i.    udd  that  the  purpose  of  the  Isw  is  not 

es^ictly   fnlflUed  by   the  regulation.     If  it 

'««.  ISli  the  purpose  of  the  law,  it  cannot  be 

^  •"•-  id  to  be  an  addition  to  the  law,  unless, 

■-^:^<leed,    it   ean   be   contended    that  the   law 

E^  ^^^-ovided  a  means  for  its  defeat  by  the  easy 

•^^^vice  of  mysterious  names.    There  is  illus- 

^  ^c~  ation  in  the  present  case.    What  informa- 

^^V-«)n  doea  the  use  of  the  word  "acetpbene- 

^  ».  ^in"  convey  to  anybody  of  its  good  or  evil 

*=^^r-iginT     If   it  be  eaid  that  the  like  ques- 

^-  :^'«ni  may  be  aaked  of  any  of  the  primary 

^"^^betances,  we  reply  that  they  are  the  pre- 

Kntions  of  the  law,  and  adopted  as  eueb 

»iue  they  hod  demonitrateJ  themselves, 

)  value  of   their   use,  the   detriment   of 

r  abuse,  and  it  was  believed  that  their 

I   would   carry  no  deception. 

_        But  let  na  turn  from  the  power  of  the 

"    ^uretariea   to  the   law   itself,   and    inquire 

^^     it  needs  the  assistance  of  a  regulation. 

•—  is   the    contention    of   the   government 

^*  -ist  it  doea  not,  that  its  requirement  that 

^^kss  primary  aubetanees  should   be  labeled 

^^^sd  that  their  derivatives  should  be  labeled 

^^=^(008,  necessarily,  that  it  should  be  stated 

^  "9  what  they  are  the   derivatives  to  make 

*-  ~^ie   warning    of    the    labels    complete.      A 

3^~~nat  deal  of  what  we  have  said  in  discuH- 

^^^ng  the  power   of    the    Secretariee    applies 

*--^t  this  contention   and   supports   it.     Ihe 

^t»ntpose   of   the   law    ia   the   ever- insistent 

^^muideratioD    in    ita    interpretation.      The 

~X>urpoee    is    to    prevent    the    surreptitious 

^^«le  of  eertaia  noxious  drugs  or  their  de- 

^Hvitivea,  tha   latter   supposedly    partaking 

«f  the    quality    of    parent    article    and    as 

^(ctive  of  eril   consequenees.     This  being 

the  pnrpcoe,   did   the    law    leave   it  uneie- 

euUdT      We    eannot    attribute    to    it    such 

[H8]  defect,  and  a  serious  defect  It  might 

k-   Nor  eaa  we  consider  as  a  case  of  omis- 

««  that  which  involve*  ao  deBoitely  the 

■iicfaief  which  was  intended  to  be  redressed 
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and  which  is  fairly  within  the  language  of 
the  law.  And  we  aay  this  without  regard 
to  the  various  illustrations  contained  i> 
the  government's  brief  of  the  deceptiim 
which  can  be  practised  by  using  the  name 
of  the  derivative  alone,  for  the  chemical 
company  insists  that  we  may  not,  in  tha 
absence  of  allegations  and  proof,  look  for 
knowledge  in  the  encyclopedias,  or  medical 
lexicons,  or  to  trade  practices  for  trad* 
disguises,  actual  or  possible.  It  Is  not 
necessary  to  enter  upon  the  challenged 
ground.  The  law  furnishee  its  own  tests 
of  what  the  labels  should  reveal,  and  we 
may  grant,  for  the  argument's  sake,  as 
contended,  that  it  has  penal  character;  but 
this  does  not  mean  that  it  should  not  ba 
given  its  reasonable  intendment.  There  to 
no  hardship  in  this,  either  to  the  manufac- 
turer or  the  seller  of  drugs.  They  surely 
know  what  they  make  or  vend, — know 
whether  it  is  primary  or  of  what  a  de- 
rivative,— and  the  law  requires  only  that 
they  put  their  knonledge  on  the  labels  for 
the  information  of  purchasers.  No  serlou 
burden  is  thereby  imposed  on  honest  busi- 
ness. Indeed,  it  makes  the  label  on  the 
psckagea  an  assurance  aa  well  as  a  warn- 
ing,  and  benefits  all  concerned,  manufac- 
turer, seller,  and  purchaser.  And  this  in 
tlie  interest  of  the  public  health. 

Decree  reversed  and  cause  remanded,  with 
directions  to  reverse  the  decree  of  the  Su- 
preme Court  SDd  remand  the  cause,  with 
direction  to  overrule  the  exceptions  to  the 
libel. 


[669]  HARRY  I.  HULCHEVT  and  Fidet 
ity  ft  Deposit  Company  of  Maryland, 
Plffs.  in  Err., 


(See  8.  C.  Iteporter's  ed.  669-671!.) 
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Error  to  etate  conrt  - 

directed. 

1.  The  rule  thst  a  writ  of  error  from  tha 
Federal  Supreme  Court  must  not  run  to 
the  highest  court  of  the  state  where  the  lat- 
ter court  has  refused  to  permit  a  ease  to 
be  transferred  to  that  court  from  a  lower 
state  court  unless  it  plainly  appears  on  tiw 
face  of  the  record  by  an  atErmanee  in  ex- 
press terms  ot  the  judgment  or  decree 
sought  to  be  reviewed  that  the  refusal  to 
permit   such   transfer    was   the   ( '"      ' 


jurisdictioi 


the    I 


the 


Note. — Aa  to  when  writ  of  error  may  nm 
to  inferior  state  court — see  note  to  Kentndcy 
V.  Powers,  60  L.  ed.  U.  8.  033. 

As  to  when  judgment  sought  to  ba  re- 
viewed ia  that  of  highest  stote  court — see 
411 
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meriU,  liAViiig  been  adopted  Id  Norfolk  k 
B.  Tump.  Co.  V.  Virginia,  22S  U.  S.  264, 
Gfl  L.  ed.  1082,  32  Sup.  Ct.  Rep.  888,  to 
Mttle  Kn  nncertaintj  in  practice,  and  to 
take  eff«t  after  tbe  opening  of  the  October 
term,  1918,  of  the  Supreme  Court,  will  not 
Iw  applied  to  i  writ  ol  error  allowed  before 
that  term. 
[For  other  cieei,  see  Appeal  and  Brroi,  114T. 

1167,  261S-2aS4,  In  DlEeet  Sup.  Ct.  1908.] 
Clerka  —  fees  —  In  iwturallxatloit  pro* 

cecdingB. 

2.  The  county  clerk  of  the  citj  and  coun- 
ty of  San  Franc ia CO  cannot  retain,  as 
against  the  city  and  county,  and  for  his 
own  personal  use,  that  portion  of  the  fees 
collected  by  him  aa  clerk  of  the  anperior 
court  in  naturaliEation  proceedings  which 
the  clerk  of  any  court  collecting  such  fee* 
it  authorised,  by  the  naturalisation  act  of 
June  20,  1006  {3i  Stat,  at  L.  fiSS,  chap. 
3602,  U.  S.  Comp.  Stat  Supp.  1011,  p. 
124],  S  13,  to  reUin,  where  his  salary  i* 
Osed  at  a  specified  sum  by  the  charter, 
which  further  provides  that  all  salaries 
^all  be  "in  full  compeniation  for  all  Bcrr- 
icea  rendered,"  and  that  "every  officer  ahall 
pay  all  moneys  coming  into  his  hands  aa 
auch  officer,  no  matter  from  what  source  de- 


riTed  or  received,  into  the  treasury  of  th« 
city  wid  county." 

[Vees  of  clerks  Of  stats  court,  saa  Cleika,  U, 
In  DlKSSt  Sup.  Ct.  1006.] 

[No.  133.] 

Argued  December  12  and  IG,  1013,    Decided 
January  S,  1S14. 


IN  ERROR  to  the  Supreme  Court  of  tb* 
State  of  California  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San 
Vraneiseo  in  favor  of  said  city  and  county 
in  an  action  to  recover  fees  in  naturalisa- 
tion proceedings,  received  by  one  of  th« 
defendants  in  hia  official  edacity  aa  coun^ 
clerk.     Affirmed. 

Bee  same  case  below  in  District  Coart  of 
Appeal,  15  Cal.  App.  11,  113  Pac.  339. 

The  facts  are  stated  in  the  opinion. 

Mr.  Janea  F.  Tevlln  argued  the  cauae^ 
and,  with  Uessrs.  Samuel  M.  Shortridge 
and  L.  A.  Redman,  filed  a  brief  tor  plain- 
tifTi  in  error : 

The  question  to  be  argued,  with  differ- 


MD«MiTr  V.  Sait  Fbancisco  answers  In 
the  negative  a  question  upon  which  there 
has  been  much  contrariety  of  opinion;  vix., 
whether  a'  derk  of  a  state  court  on  a  salary 
basis,  and  required  to  account  for  all  lees, 
may  retain  for  his  pereonal  use  one  half 
of  the  fees  collected  by  him  as  such  clerk  in 
naturalization  proceedings  which  the  clerk 
of  any  court  collecting  such  fees  is  author- 
ized by  the  naturalization  act  of  June  SQ, 
1006,  g  13,  to  retain. 

The  view  of  the  Federal  Supreme  Court 
that  this  statute  is  "easily  construed  and 
it*    purpose    entirely    accomplished    by    re- 

8 airing  an  accounting  of  one  half  of  the 
•as  to  the  United  States,  leaving  the  other 
half  to  whatever  disposition  may  be  pro- 
vided by  the  state  law,"  bad  theretofore 
been  adopted  in  Franklin  County  v.  Barnes, 
flS  Wash.  488,  123  Pac.  770,  and  Barron 
County  V.  Beckwith,  142  Wis.  510,  30  L.RA. 
(N.S.)  810,  135  Am.  St.  Sep.  1070.  124 
N.  W.  1030. 

Caaes  like  State  ex  rel.  Marion  Connty 
T.  Quill,  —  Ind.  App.  — ,  102  N.  E.  106; 
Hampden  County  v.  Morris,  207  Mbm.  167, 
03  N.  E.  S70,  Ann.  Cas.  1012A,  SIS;  Passaic 
County  V.  Slater,  —  N.  J.  L.  — ,  88  Atl.  213 ; 
R«  BCTer,  72  Misc.  443, 130  N.  Y.  Supp.  281 ; 
Fields  T.  Uultnomah  County,  Q4  Or.  117,  44 
LJtJL(N.S.)  322,  128  Pac.  104S,  and  Bl- 
drtdge  T.  Salt  Uk«  City.  87  Utah,  ISS,  106 
«1« 


Pac.  930,  holding  the  contrary  doctrine, 
must,  so  far  as  this  question  is  concerned, 
be  regarded  as   overruled  by  the  principal 

Prior  to  the  enactment  of  the  naturaliza- 
tion act  of  June  29,  1906,  it  was  quite  gen- 
erally held  that  a  clerk  under  a  fixed  salary 
was  not  entitled  to  retain  as  his  own  the 
feea  received  in  naturalixation  cases  by 
virtue  of  his  office.  Cowan  v.  New  York, 
3  Hun,  632;  People  ex  rel.  Whittemore  ▼. 
Seabury,  23  How.  Pr.  121;  Eder  v.  Kreltcr, 
40  Ind.  App.  G42-.  82  N,  E.  662. 

But  in  United  States  v.  Hill,  120  U.  S. 
169,  30  L.  ed.  627,  7  Sup.  Ct.  Rep.  610, 
affirming  26  Fed.  376,  which  was  an  action 
on  the  official  bond  of  the  clerk  of  a  district 
court  for  failure  to  account  for  fees  charged 
bv  him  in  naturalization  cases,  it  wss  held 
tnat  such  fees  are  not  within  U.  S.  Rev. 
SUt.  5  833,  U.  8.  Comp.  SUt.  1901,  p.  842, 
requiring  such  clerks  to  account  for  all 
fees  and  emoluments  of  their  offices  of  every 
name  and  nature,  it  appearing  that  for 
many  years  it  had  been  the  custom  of  tho 
clerks  of  the  United  State*  for  that  district 
to  collect  the  tees  incident  to  naturalization 
proceedings,  without  including  them  in  re- 
turns of  fees  and  emoluments,  which  practjeo 
I  age  and 
1  of  the 

ices  rendered  under  these  rule*  and  aa  a 
special  officer  of  the  court,  and  not  as  clerk, 
that  these  fees  have  been  permitted.  They 
were  not  duties  pertaining  to  the  office  of 
clerk.  They  could  as  well  have  been  per- 
formed by  any  other  person  designated  bf 
the  court  for  the  purpose, — as,  by  the  dia- 
trict  attorney,  or  a  commissioner  of  tha 
circuit  court,  or  an  attorney,  or  any  suit- 
able person  not  an  ^Ecer  of  the  court." 
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MULCREVY  V.  SAN  FRANCISCO. 


«Bcci  ms  to  tlM  local  enactment!  inToWed, 
-Khleli,  it  U  thougbt,  do  not  go  to  the  merit*, 
hu  been  presented  to  the  eourta  of  Mveral 
of  the  ktatea,  and  the  anawers  are  in  con- 
flict. The  caaea  in  which  it  ha*  been  passed 
upon  are  the  following: 

Cal. — San  Francisco  »■  Mulcrevy,  15  Cal. 
App.  11,  113  Pae.  339. 

Ind.— State  ex  rel.  Marion  County  t, 
Quill,  —  Ind.  App.  — ,  102  N.  E.  106. 

Maaa. — Hampden  County  t.  Morris,  207 
Mass.  1ST,  03  N.  E.  670,  Ann.  Ca*.  lOlZA, 
815. 

N.  Y.— Re  Beyer,  72  Misc.  443,  130  N.  T. 
Supp.  281. 

Or.^Fielda  t.  Multnomah  County,  64  Or. 
IIT,  44   LJt.A.(N.S.)    322,   128   Pac.   1046. 
Utah.— Eldredge   t.    Salt   Lake   City,    37 
Utih,  ISB,  106  Pac.  939. 

Wash. — Frankliti  County  t.  Barnes,  68 
"Wr'uh.  488.  123  Pac.  779. 

Wis. — Barron  County  v.  Beckwith,  142 
■^^Ji.  518,  30  LJl.A.(N.8.)  910.  135  Am.  St. 
**-cp.  1070,  124  N.  W.  1030. 

Tile  lodisna,  Massacbusetta,  New  York, 
<^reKon,  and  Utah  courts  hold  that  the  clerk 
5~^^inB  the  feea  to  his  own  use;  the  decisions 
■**  California,  Washington,  and  Wisconsin 
^■"o  that  the  clerk  must  account  pursuant 
**>    the  state  sUtute. 

X'he  powers  to  regulate  immigration  and 
^  ^ t-Uralizati on  are  vested  in  the  political 
^*^l>&rtment  of  tbe  government,  and  may  be 
^^^^*ciBed  by  treaty,  special  act  of  Congress, 
^*"     fcy  general  laws. 

^  iflishimura  Ekiu  t.  United  States,  142 
^-  S,  6B1,  35  L.  ed.  1146,  12  Sup,  Ct.  Rep. 
^3^  ;  Van  Dyne,  Citizenship,  268. 

^^hen  these  powers  are  exercised  in  a 
^^K^eral  law,  the  law  has  an  esciusive  opera- 
Chirac  T.  Chirac,  2  Wheat.  2SD,  4  L. 
?^-  234;  Matthew  v.  Bae,  3  Cranch,  C.  C. 
!^«,  Fed.  Caa.  No.  0,284;  Minneapolis  t. 
fJ-^MB,  6  a  C.  A.  31,  12  U.  S.  App.  446,  68 
r"^*A  676;  Levin  v.  United  SUtes.  63  C.  C. 
f^  -~  476,  128  Fed.  826;  Re  Ramsden,  13  How. 
,^^.429;  Lynch  v.  Clarke,  1  Sandf.  Ch.  683; 
^"^ate  ex  rel.  Newman  t.  Libby,  47  Wash. 
^^1,  02  Pac  350. 

.^  _     Tht  clauses  in  stata  Constitutions,  in- 
ending  the  Constitution  of  California,  that 
courts    shall    have    tbe    power    of 
^*>  atii  rat  i  lation,   is   not   an   assertion   of  in- 
"^^erent  state  power,  but  a  direction  to  the 
^late  courta  to  administer  the  Federal  law. 
SUte  ex  rel.  Newman  «.  Libby.  47  Wash. 
■«1,  02  Pae.  360. 

Being  vested  exclusively  in  the  political 
dcpartmoit  of  the  government,  Congress 
it  independent  of  the  Judicial  Department 
la  providing  a  uniform  rnle  of  naturaliza- 
tion; that  is:  the  power  vested  by  the  Con- 
stitution In  the  Judicial  Department  need  ' 
SB  Ii.  ed. 


not  be  invoked.  Nor  does  the  providing  ft 
rule  of  natuialiEstion  require  the  interven- 
tion of  any  judicial  tribunal  or  judicial  of- 
ficer. An  act  which  should  ordain  that  one 
who  makes  oath  before  any  officer  author- 
ized to  administer  oaths  that  he  forswears 
sll  foreign  allegiance  and  wilt  support  the 
Constitution  of  the  United  States  shall 
thereby  become  naturalized  would  be  a  uni- 
form rule.  The  power  to  provide  tbe  rule 
being  plenary,  and  the  enactment  supposed 
hsving  the  note  of  uniformity,  such  an  act 
would  be  within  tbe  scope  of  the  power. 

Robertson  v.  Baldwin,  165  U.  S.  275,  41 
L.  ed.  715,  17  Sup.  Ct.  Rep.  326;  Levin  v. 
United  StaUs,  03  C.  C.  A.  478,  128  Fed.  826. 

In  naturalization  matters,  as  in  the  regu- 
lation of  immigration.  Congress  is  free  ta 
provide  or  adopt  such  means  of  carrying 
out  its  power  as  it  may  deem  appropriate 
to  the  accomplishment  of  the  intent,  scheme, 
and    purposes   of   the   contemplated   enact- 

United  States  v.  Dolla,  100  C.  C.  A.  G21, 
177  Fed.  101,  21  Ann.  Cas.  665;  Levin  t. 
United  States.  63  C.  C.  A.  470,  128  Fed. 
826;  Prigg  T.  FenDBylvania,  16  Pet.  639, 
10  L.  ed.  1060;  M'Culloch  v.  Maryland,  4 
Wheat,  310,  4  L.  ed.  579;  Fong  Yue  Ting 
V.  United  SUtes,  149  U.  S.  693,  37  L.  ed. 
905,  13  Sup.  Ct.  Rep.  1016;  Lem  Moon 
Sing  V.  United  States,  158  U.  S.  538,  3B  L. 
ed.  1082,   15   Sup.  Ct.  Rep.  967. 

Congress  has  conferred  authority  to  bear 
and  flually  determine  as  to  the  fact  of 
citizenship,  and  the  facts  upon  which  an 
asserted  claim  of  citizenship  depends,  on 
executive  officers. 

Chin  Bak  Ksn  v.  United  States,  186  V. 
S.  103,  46  L.  ed.  1121,  22  Sup.  Ct.  Rep.  801 ; 
United  States  v.  Sing  Tuck,  194  U.  8. 
16],  48  L.  ed.  017,  24  Sup.  Ct.  Rep.  621; 
United  States  T.  Ju  Toy,  198  U.  S.  253,  40 
L.  ed.  1040,  25  Sup.  Ct.  Rep.  644. 

Tbe  courts  and  clerks  of  courta  on  whom 
the  naturulization  jurisdiction  is  conferred, 
having  been  freely  designated  by  Congress 
to  serve  the  purposes  of  the  Federal  govera- 
ment,  and  having  all  their  jurisdiction  and 
authority  in  the  premises  from  the  act  of 
Congress,  are  instrumentalities,  or  agencies, 
of  the  Federal  government. 

United  States  v.  Jones,  109  U.  S.  613,  27 
L.  ed.  1015,  3  Sup.  Ct.  Rep.  346;  Robertson 
V.  Baldwin,  165  U.  B.  276,  41  L.  ed.  716.  1? 
Sup.  Ct.  R^.  326;  Levin  t.  United  States, 
63  C,  C.  A.  478,  128  Fed.  826;  People  v. 
Sweetmsn,  3  Psrk.  Grim.  Rep.  358;  State 
ex  rel.  Marion  County  ■?.  Quill,  —  Ind. 
App.  —  102  N.  E.  106;  Hampden  Coun^ 
V.  Morris,  207  Mass.  167,  93  N.  E.  670, 
Ann.  Cas.  1912A,  815;  Fields  v.  Multnomah 
County,  64  Or.  IIT,  44  LJtJ^(N.S.}  328, 128 
4*1 
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P«c  1(M5;  BIdredge  t.  Bait  Lake  Ci^,  87 
DUh,  IBS,  10$  Pac.  039. 

Tbe  itfttn  cannot  exercise  control  over, 
nor  interfere  with,  nor  in  anj  way  affect 
to  their  Sitadvuitage,  the  aLgeDcie*  or  in- 
•irumenta  of  the  Federal  gorenunent,  ex- 
cept in  M  far  as  Congreu  may  sec  proper 
to  permit. 

Farmers'  ft  M.  Nat.  Bank  v.  Dcaring,  01 
U.  S.  31,  23  L.  ed.  198. 

A  statutory  provision  awarding  compen- 
sation to  persons  acting  under  the  author- 
ity of  the  statute  and  in  furtherance  of  its 
purposes  is  always  of  tbe  enbatance. 

Dobbins  t.  Erie  County,  16  Pet  43S,  10 
L.  ed.  1022. 

Regarded  with  reference  to  the  source 
of  their  authority  the  seta  of  clerks  of 
courts  cannot  b«  "strictly  official,"  for  their 
authority  comes  from  a  source  external  to 
and  independent  of  their  offlce,  and  of  the 
gOTernment  which  creates  tbe  office. 

Eldredge  v.  Bait  Lake  City,  37  Utah,  188, 
lOB  Fac.  930;  State  ex  rel.  Clyatt  t.  Hocker, 
SO  Fla.  477,  22  So.  721,  03  Am.  St.  Rep. 
174,  noU,  p.  161. 

Regarded  in  their  immediate  nature  the 
duties  performed  are  not  appurtenant  to 
the  office  of  clerk  of  eonrt. 

United  States  t.  Hill,  120  U.  8.  109,  30 
L.  ed.  627,  7  Sup.  Ct.  Rep.  610;  BiU  t. 
United  SUtee,  40  Fed.  441 ;  United  Ststes 
V.  McMiUan,  IBS  U.  S.  G04,  41  L.  ed.  805, 
17  Sup.  Ct.  Rep.  303. 

Mr.  J.  F.  Bngllsb  argued  the  cause,  and, 
with  Mr.  Percy  V.  Long,  filed  a  brief  for 
defendant  in  error* 

The  act  of  Congress,  properly  Interpreted, 
does  not  require  that  the  clerk  keep  fees 
for  his  own  use.  In  the  only  four  decisions 
where  the  question  was  considered,  this 
theory  is  sustained. 

Wash.— Franklin  Conn^  r.  Barnes,  68 
Wash.  488,  123  Pac.  779. 

Wis.— Barron  County  v.  Beckwith,  142 
Wu.  619,  30  LJtA.(N.S.)  810,  13S  Am.  St. 
Rep.  1070,  124  N.  W.  1080. 

Cal. — San  Francisco  t.  Mulcrery,  IS  Cat. 
App.  11,  113  Pac.  339. 

N.  Y.— Re  Beyer,  72  Misc.  443,  130  N.  T. 
Supp.  281. 

Courts  will,  if  possible,  construe  Uie  act 
as  consistent  with  the  San  Francisco  char- 
ter. 

.Franklin  County  t.  Barnes,  68  Wash.  488, 
123  Pac.  779;  Leiws's  Sutherland,  BUt 
Constr.  2d.  ed.  464-469;  Bndlich,  Interpre- 
tation of  SUtutee,  |  211,  36  Uyc.  1140. 

Acts  allowing  fees  for  public  officers  aro 
strictly  construed. 

United  States  t.  Van  Duiee,  196  U.  S.  278, 
46  L.  ed.  SCO,  22  Sap.  Ct  Rep.  64S:  II  Eae. 
U.  S.  Sup.  ct  Bep.  168. 

41k 


Hie  4onstmction  of  the  charter  by  th». 
snprame  court  of  California  is  conclusive, 
and  the  United  States  Supreme  Court  wiU 
not  review  that  interpretation. 

Kmendorf  v.  Taylor,  10  Wheat.  152,  » 
L.  ed.  280;  4  Enc.  U.  S.  Si^.  Ct.  Rep.  1066, 
1067;  2  Lewis's  Sutherland  Stat  Conatr. 
g§  22,  314,  p.  30. 

The  charter  was  construed  by  the  Cali- 
fornia supreme  court  in  this  case,  and  in 
Re  Dodge,  13S  Cal.  S12,  67  Fac.  073. 

The  clerk  acts  as  an  officer  of  the  eonrt, 
tbe  court  acting  in  a  judicial  capacity  and 
as  a  state  court 

Claflin  V.  Houseman,  93  U.  S.  130,  23 
L.  ed.  833;  United  SUtes  v.  Sererina,  12S 
Fed.  940;  Re  Loney,  134  U.  S.  372,  33  L. 
ed.  940,  10  Sup.  Ct.  Rep.  684;  Bpratt  ▼. 
Spratt,  4  Pet.  303,  7  L.  ed.  807;  Van  Dyna 
Citisensbip,  pp.  9,  17--10;  Re  Boddc,  63  Fed. 
814;  Charles  Qreen's  Son  v.  Salas,  31  Fed. 
106;  Re  Coleman,  15  Blatchf.  420,  Fed.  Gas. 
No.  2,080;  Prentice  v.  Miller,  82  Cal.  676, 
23  Pac.  180;  Franklin  County  v.  Barnes,  OS 
Wash.  468,  123  Fac.  770;  Barron  County  y. 
Beckwith,  142  Wis.  610,  30  L.RJl.(N.S.) 
810,  136  Am.  St  Rep.  1070,  124  N.  W.  1032; 
Rhea  t.  County  Comrs.  12  Idaho,  466,  88 
Pac.  89. 

Congress  cannot  compel  the  state  courts 
to  exercise  naturalization  jurisdiction. 

Claflfn  T.  Housanan,  03  U.  S.  140,  23  L. 
ed.  840;  Hampden  Coan^  r.  Morris,  207 
Mass.  167,  03  N.  E.  670,  Ann.  Cas.  1912A. 
816;  Fields  t.  Multnomah  County,  64  Or. 
117,  44  L.RA..(NJS.)  322,  128  Pac.  1047; 
1  Willoughby,  ConsUtnUon,  282;  2  Cyo.  111. 

[670]  Mr.  Justice  McKennft  delivered 
tbe  opinion  of  the  court: 

Action  brought  in  the  superior  ecdrt  of 
the  city  and  eoun^  of  San  Francisco 
against  plaintiffs  in  error,  to  recover  from 
them  the  sum  of  t2,D72,  with  interest  fr->in 
certain  dates,  received  by  plaintiff  in  error 
Mnlcrevy  in  his  official  capacity  as  county 
clerk  and  em  officio  clerk  of  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco in  certain  naturalization  proceedings. 
Judgment  was  rendered  on  the  pleadings 
against  plaintiffs  in  error.  It  was  affirmed 
on  appeal. 

Mulcrevy  was  elected  county  clerk  of  tlw 
city  and  county  of  San  Francisco  at  ibt 
November  election,  lOOG,  for  the  term  <rf 
two  years,  eommenclng  on  January  8, 1BO0. 
He  duly  filed  his  official  bond  with  plaintiff 
in  error  the  Fidelity  t  Deposit  Company  a< 
Maryland,  his  surety,'which  was  otmditioBcd 
that  he  should  faithfully  perform  all  effldal 
duties  which  were  then  or  thereafter  might 
be  imposed  upon  him  by  law,  ordinances,  er 
the  oharter  of  the  cil?  and  county.  His 
salary  was  fixed  by  the  chartar  at  the  son 


MULDREVY  t.  SAN  FRANCISCO. 
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<f  $4,000,  Md  It  wu  provided  u  folltnja: 
Tba  sfttariM  ptorlded  la  thii  chArtcr  iball 
t«   in   full   compcntation   for   ftll   •ervicei 
nndercd,    and   ever;    olSeer    thall    pay    all 
■none^B    aoming    into    hi*    hands    a«    racb 
cffloer,  no  matter  from  what  aourue  derived 
V  raeeived,  into  the  treamrj  of  the  oitj 
«ad  eogatf  of  San  FraDcUeo  within  twenty- 
four  hour*  after  the  rMeipt  of  the  tane." 
Bj  hia  election  Mulcrevy  became  e»  of- 
JMo  the  clerk  of  the  luperior  court.    After 
be  bad  entered  upon  tbe  discharge  of  hli 
dntiea,  on  the  SSth  of  June,  ISOB,  Congreai 
paaaed  an  act  entitled,  "An  Act  to  Establiah 
<a  Barean  of  Immigration  and  Naturaliia- 
fcion,  and  to  Provide  for  a  Unifonu  Rule 
^or   the  Natnraliiation  of  Aliens  Through- 
-ont    the   United   SUte*."      [34   Stat,  at   L. 
-^Ua,   chap.  3692,  U.  S.   Comp.  Stat.  Supp. 
3.911,  p.  1E4.]     JnriadictioD  in  naturalica- 
'^ion  proceedings  was  conferred  by  the  act 
-mm   the   Federal    [671]    courts  and  certain 
-^■tate  courts,  and  the  duties  of  the  clerks 
— ^rere  set  forth.    Fees  were  prescribed,  and  H 
"^raa  provided  that  the  clerks  of  the  courts 
-^collecting  them  were  authoriied  to  retain 
one  half  thereof,  tlie  other  half  to  be  ae- 
^eounted    tor    in    their    quarterly    accounts 
which   they  were  required  to  make  to  the 
Bureau  ol  Immigration  and  Naturalization. 
The  amount  retained  by  tbe  clerk,  however, 
it  was  provided  should  not  exceed  in  any  one 
Bical  year  the  sum. of  t3,000.    If  fees  in 
eieeM    of   $0,000   be   collected    in    any    one 
7e*r,  the  clerk  might  be   allowed   by   the 
Secretary  of  Commerce  and  Labor  addition- 
al compensation  for  additional  clerical  as- 
*I«tance  out  of  the  moneys  received  by  the 
United  States.t 

Under  tbe  provisions  of  the  act  as  clerk 
"^^X  the  superior  court  in  naturaliiiation  pro- 
"^^edings,  Mukrevy  collected  $5,944,  [678] 
"^k^id  accounted  for  one  half  thereof,  as  re- 
'^-uired  by  the  act.  Tbe  other  half  he  kept 
^«r  himaelf,  his  contention  being  that  it 
'~~'     s  intended  for  himself  by  the  act  of  Con- 


gress as  pay  for  his  extra  work  and  elsrical 
assistance,  tbe  fees  not  having  been  received 
by  him  in  his  official  capacity,  hot  merely 
as  an  agent  designated  by  the  act  of  Con- 
gress to  perform  services  in  naturalization 
proceedings. 

It  appears  from  the  opinion  of  the  dis- 
trict court  of  appeal  that  tbe  total  salary 
list  fixed  and  allowed  to  Mulcrevy's  office 
amounts  to  $6S,0OO.  And  it  is  provided 
by  the  charter  that  when  an  officer  shaU 
require  additional  deputies,  clerks,  or  em- 
ployees, tbe  same  may  be  allowed  by  sujier- 
visors  if,  upon  investigation,  the  mayor  de- 
termines the  same  to  be  necessary. 

A  question  of  jurisdiction  is  raised.  Frmn 
the  judgment  of  the  superior  court  tbe  case 
was  taken  by  appeal  to  the  supreme  court 
of  the  state,  and  properly  taken,  the  latter 
court  having  jurisdiction,  the  amount  in- 
volved being  over  $2,000.  The  supreme 
court,  exercising  the  power  given  to  it  by 
the  Constitution  of  tbe  state,  ordered  the 
cause  to  be  heard  by  tbe  district  court  of 
appeal  of  tbe  first  appellate  district  ol  the 
state.  Hie  record  was  accordingly  trans- 
mitted to  the  latter  court,  three  printed 
copies,  however,  being  retained  in  tbe  su- 
preme court.  Upon  the  rendition  of  tbe 
judgment  of  the  district  court  of  appeal, 
'affirming  the  judgment  of  tbe  superior 
court,  a  petition  was  fllsd  in  the  supreme 
court  for  transfer  of  the  cause  to  it.  The 
petition  was  denied  as  follows: 

By  the  court;  The  petition  to  have  the 
above-entitled  cause  heard  and  determined 
by  this  court  after  judgment  in  the  district 
court  of  appeal  for  the  first  appellate  dis- 
trict is  denied. 

Beatty,  C.  J. 

A  petition  for  writ  of  error  was  then 
presented  to  tbe  chief  justice  of  the  su- 
preme court  which  recited  that  that  court 
was  the  highest  court  of  the  state  in  which 


13.       ...     The  clerk  of  any 

.     -~^^. ,    collecting    such    fees    is    hereby    au- 

T^fchoriied  to  retain  one  half  of  tbe  fees  col- 

^hected  by  him  in   such  naturalization  pro- 

""^eeding ;    the    remaining    one    half    of    the 

^^iBturalization   fees    in    each   case   collected 

~^)y   sneb   decks,   respectively,   shall   be  ao- 

-^ounted    for    in   their   quarterly   accounts, 

T»bicb  they  arc  hereby   required   to   render 

tbe  Bureau  of  Immigration  and  Haturaliza- 


half  of  the  fees  in  any  fiscal  year  up  to  the 
sum  of  three  thousand  dollars,  and  that  all 
teea  received  by  such  clerks  in  naturaliza- 
tion pittceedings  in  excess  of  such  amount 
•ball  be  accounted  for  and  paid  over  to  said 


Bureau  as  in  case  of  other  fees  to  which  the 
United  State*  may  be  entitled  under  the 
provisions  of  this  act.  The  clerks  of  the 
various  courts  exercising  juriBdietlon  in 
naturalization  proceedings  shall  pay  all 
additional   clerical    force    that   may   be  re- 

Siired  in  performing  the  duties  imposni  t^ 
is  act  upon  tbe  clerks  of  courts  from  fees 
received  by  such  clerks  In  naturalization 
proceedings.  And  in  case  the  clerk  of  any 
court  collects  fees  in  excess  of  the  sum  of  six 
thousand  dollars  in  any  one  year,  the  Secre- 


tary of  Commerce  and  Labor  may  allow  to 

such  clerk  from  tbe  money  whici 

States  sball  receive  additional  compensation 


ly  a, 
the 


United 


for  tbe  employment  of  additional  clerical 
assistance,  but  for  no  otber  punrose,  if.  In 
the  opinion  of  said  Secretary,  the  business 
of  such  clerk  warrants  such  allowance." 
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a  [673]  decision  of  tbe  cause  could  be  had. 
The  writ  was  allowed  bf  the  chief  justice. 
A  question  was  raised  at  the  time  as  to 
which  court  the  writ  should  run,  and  it 
geemed  to  be  the  opinion  of  the  chief  justice, 
as  it  was  of  counsel,  that  bj  the  petition  for 
transfer  of  tlie  cause  from  the  district  court 
of  appeal  to  the  supreme  court,  the  order 
of  the  latter  court  made  the  judgment  final 
in  that  court.  Though  both  counsel  concur 
in  this  view,  its  correctness  may  be  doubted. 
However,  as  this  writ  ot  error  was  allowed 
before  the  October  term,  1B12,  of  this  court, 
tbe  case  is  brought  within  Norfolk  k  8. 
Tump.  Co.  V.  Virginia,  220  U.  B.  2Q4,  66 
L.  ed.  1032,  32  Sup.  Ct.  Rep.  628.  In  that 
case,  under  like  circumstances,  we  did  not 
dismiBB  the  writ  on  onr  own  motion,  but 
entertained  jurisdiction. 

On  the  merits  the  case  presents  no  diffi- 
culty. It  involves  only  the  construction 
of  the  act  of  Congress  already  referred  to 
above.  We  accept  tbe  state  court's  con- 
struction of  the  charter  of  tbe  city  and 
county  of  6an  Francisco.  Indeed,  its  clear- 
ness leaves  no.  room  for  construction.  The 
salary  it  provides  is  declared  to  be  "in  full 
compensation  for  all  services  rendered." 
And  it  is  provided  that  "eveiy  ofBcer  shall 
pay  all  moneys  coming  into  his  hands  as 
such  officer,  nS  matter  from  what  source 
derived  or  received,  into  the  treasury  of 
the  city  and  county."  The  provisions  are 
complete  and  comprehensive,  and  e^ipreas 
Mulcrovy'fl  contract  with  the  city,  the  per- 
formance of  which  liis  office  imposed  upon 
him ;  and,  of  course,  the  fees  received  by 
bim  in  naturalization  proceedings,  because 
be  was  clerk. of  the  superior  court,  were  in 
compeneation  for  ofllcial  acts,  not  personsl 
acta. 

But  it  is  contended  hy  plaintiffs  in  error 
that  tbe  fees  having  been  received  officially 
ia  not  of  importance,  that  nevertheless  he 
acted  as  the  representative  of  the  United 
States,  in  execution  of  the  policies  of  the 
United  States,  and  being  by  the  act  of 
Congress  invested  with  his  powers,  be  is 
entitled  for  himaelf  to  tbe  compensation 
prescribed  [6T4]  by  the  act  for  their  execu- 
tion without  any  liability  to  account  for 
them  to  the  city.  The  last  proposition,  how- 
ever, does  not  follow  from  the  others,  and 
the  others  are  hut  confusing.  If  it  hs 
granted  that  he  was  made  an  agent  of  tbe 
national  government,  his  relations  to  the 
city  were  not  thereby  changed.  He  was  itill 
its  officer,  receiving  fees  because  be  was, — 
not  earning  them  otherwise  or  receiving 
them  otherwise,  but  under  compact  with  the 
city  to  pay  them  into  the  city  treasury 
within  twenty-four  hours  after  tlieir  receipt. 
Under  the  contention  of  plaintiffs  in  ecror 
a    rather    curious   aitnation    is   presented. 

4a« 


Hulcrevy  was  elected  to  an  office  constitut- 
ed by  the  municipality  under  the  authoritj 
of  tbe  state.  He  was  given  a  ftxed  salaijr 
«f  ti,000  with  the  express  limitation  tlMt 
It  should  he  bis  complete  compensation.  H* 
agreed  that  all  other  moneys  received  by 
bim  officially  should  be  paid  into  the  tre««~ 
ury  of  the  city.  He  was  given  office  no- 
commodatlons,  clerks  to  assist  him.  Mid 
yet  contends  that  notwithstanding  such 
equipment  and  assistance,  notwithstanding 
his  compact,  he  may  retain  part  of  tha 
revenues  of  his  office  as  fees  for  his  own 
personal  use.  We  cannot  yield  to  tbe  con- 
tention. Nor  do  we  think  tbe  act  of  Con- 
gress compels  it.  The  act  does  not  purport 
to  deal  with  the  relations  of  a  state  officer 
with  tbe  state.  To  so  construe  it  might 
raise  ecrlous  questions  ot  power,  and  stieb 
questions  are  always  to  be  avoided.  W» 
do  not  have  to  go  to  such  lengths.  He  act 
is  entirely  satislled  without  putting  tha 
officers  of  a  state  in  antagonism  to  tbe  law* 
ot  the  state, — tbe  laws  which  give  them 
their  official  status.  It  is  easily  construed 
and  its  purpose  etitirely  accomplished  by 
requiring  an  accounting  of  one  half  of  the 
fees  to  tbe  United  States,  leaving  the  other 
half  to  whatever  disposition  may  be  pro- 
vided by  the  state  law.  Counsel  cite  somo 
state  decisions  which  have  construed  th» 
act  of  Congress  as  giving  a  special  agen^ 
to  the  clerks  of  the  state  courts,  and  ■■ 
receiving  [675]  their  powers  and  rights 
from  tbe  national  enactment.  The  report* 
of  tbe  Department  of  Commerce  and  Labor 
are  quoted  from,  which,  it  is  contended,  er- 
bibit  by  their  statistics  and  recommenda- 
tions the  necessity  of  national  control.  Stat* 
decisions  expressing  a  contrary  view  are 
frankly  cited.  This  contrariety  of  opinion 
we  need  not  further  exhibit  by  a  review  of 
the  cases.  We  bave  expressed  our  construe- 
tion  of  the  act,  and  it  is  entirely  consonant 
with  the  purpose  of  the  act  and  national 
control  over  naturalization. 
Judgment  affirmed. 


MARY  GENEVIEVE  PENNEIX,  Adminis- 
tratrix of  tbe  Estate  of  Jay  Allen  Pen- 
nell,  Deceased,  Plff.  in  Err., 


(See  S.  0.  Reporter's  ed.  STK-WO.) 

Safety  nppl  lances  —  aatomatic  coupler 
between  engine  and  tender. 

An  automatic  coupler  between  engine  and 


A  Bteam4hovel  car  is  a  "car"  within  th* 
meuiing  of  tbe  act  of  CongreM  of  Mareh 
ISt  V.  s. 
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tender  b  not  required  b;  the  safety  appli- 
Uea  act  of  MkTch  2,  IBQS   (27  SUt.  ftt  L. 
631,  chap.  196,  U.  S.  Comp.  Btat.  IMl,  p. 
1174),    making    it   unlawful    for   any   rai^- 
*iy  carrier  engaged  in  interstate  eomine  " 
to  haul  or  permit  to  l>e  bauled  or  used 
it*  line  any  car  uaed  in  moving  interBtato 
tnUBe  not  equipped  with  couplers  coupling 
■Qtomatically  by  impact,  and  which  can  be 
uncoupled    without    the    neceaeity    ol    i^en 
foing  Dctween  the  ends  of  the  can,  nor  by 
the    provisions   ol    the   amendatory    act   of 
Jihrcb  2,  1903    (32  Stat,  at  L.  943,  chap. 
076,  U.  S.  Comp.  Stat  Supp.  IBll,  p.  1314), 
■naking   tbe  earlier   act   applicable  to  "all 
gitea"  aad  to  "all  trains,  locomotirps,  ten- 
der*, cars,"  etc.,  since  these  provisioui  do 
^3.ot  dcatroy  the  integrity  of  the  locomotive 
^knd   tender,  and  are   entirely   satiafled   if 
-AJtere  is  an  automatic  coupler  at  the  rear 
i^nd  of  the  tender. 

W  Tor  other  cases,  sea  Master  and  Serrant,  M- 
44  In  Dtxest  Sup.  CL  1M8.] 


-Argued  December  3,  1913.     Decided   Jan- 
uary B,  1914. 


IN  EBBOB  to  the  United  8Ut««  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  ivhich  affirmed  a  Jndg* 
ment  of  the  District  Court  tor  tbe  Kaatem 
District  of  Pennsylvsnia  in  favor  of  defend- 
ant in  an  action  for  death  by  wrongful  act. 
Affirmed. 

See  same  case  below,  122  C.  C.  A.  77,  SOS 
Fed.  681. 

The  facts  are  stated  in  the  opinion. 

Ur.  George  Demintn(  argued  the  ennaa 
and  filed  a  brief  for  pIsintilT  in  error: 

In  constming  these  so-called  "safety  ap* 
pliance  acts,"  this  court  has  frequently  held 
that  these  acta  are  mandatory,  and  that  th* 
duty  to  have  an  automatie  coupling  la  aa 
absolute  du^,  and  can  be  evaded  in  no  waj, 
shape,  or  form. 

8L  Louis,  I.  H.  A.  8.  R.  Co.  t.  Taylor,  210 
U.  8.  281.  C2  U  ed.  lOei,  28  Sup.  CL  R^ 
610,  21  Am.  Neg.  Bep.  464;  Chicago,  B.  ft 
Q.  R.  Co.  T.  United  States,  220  U.  8.  5(W, 
56  L.  ed.  682,  31  Sup.  Ct.  Bep.  012;  Delk 
T.  St.  Louis  t  S.  F.  B.  Co.  220  V.  8.  S80, 
6S  L.  ed.  6S0,  31  Sup.  Ct.  Bep.  617. 


S,  1S93,  g  2,  requiring  any  car  used  in 
Kioving  interstate  traffic  to  be  equipped 
^"ith  an  automatic  coupler.  Seblemmer  v. 
Suffalo,  B.  A  P.  B.  Co.  206  U.  8.  1,  61  L. 
*^-  S81,  27  Sup.  Ct.  Bep.  407,  rerersing 
207  Pa.  1B8,  60  Ati.  417,  15  Am.  Neg.  Bep. 

£ut  a  locomotive  crane  or  derrick  built 

**!>«»  car  trucks,  and  equipped  with  a  boiler 

*'»«3  engine  fumiehing  the  power  to  operate 

'^*s  crane  and  to  move  the  machine  about 

'*¥>«n  railroad  tracks,  which  is  being  oper- 

■■^-^sd  by  a  railway  company  (or  the  purpose 

^^^     unloading  heavy  materials  to  be  used  in 

^^^^^  construction  of  docks,   and  is  not  em- 

^  ■*^Djed  by  the  railway  company  in  its  busi- 

^^^a«  aa  a  common  carrier  m  moving  state 

••^^  ^^c,   is   not,   while  being   so   operated,   a 

j^*  vjcomotive.  car,  tender,  or  similar  vehicle 

^^L^*ed  in  moving  state  traffic,"   required  by 

-r~  "^ic  Code,  H  8U60,  and  8662,  to  be  equipped 

^,^7_3th   an   automatic   coupler,   and   provided 

^^^*~  ith    drawbars    of    stsjidard    height,    not- 

^^  ^^  ilhatanding    it    is   used    in    shifting   cars 

^^^^■^aaded   with   materials   to   be   used   in   the 

^^^^DDitruction  of  such  docks,  and  deposited 

-^t^  J  the  railway  company  on  the  temporary 

^^^^srka  built  thereon.     Lake  Shore  t  M.  8. 

"■■^5^.  Co.  V.  Benson,  86  Ohio  St.  216,  41  L.B.A. 


^^vjdence  shows  conclusively  that  this  ma- 
chine is  not  one  that  comes  within  tbe  ordi- 
"^sry  equipment  of  railroads,  and  is  not 
vne  designed  for  railroad  use,  but,  on  the 
contrary,  that  it  is  an  instrumcntelily  pro- 
vided and  used  by  the  company,  not  on  the 
line  of  ita  road,  or  upon  any  part  of  ite 
system,  not  in  an^  connection  whatever  with 
its  railroad  business,  or  its  duties  u  a 
common  carrier,  but  solely  and  exclusively 
lor  the  construction  of  iU  dock  not  then 
BS  Ii.  cd. 


a  part  of  t 
being  used  for  any  railroad  purpose  what- 
ever. The  use  for  which  this  machine  was 
constructed  and  the  one  that  gives  charae- 
ter  to  it,  was  that  of  a  crane  or  derrick 
used  for  handling  heavy  materials  in  con- 
struction work,  and  there  con  be  no  rea- 
sonable contention  that  while  it  was  used 
as  a  crane  or  derrick  that  it  would  eomv 
within  either  the  language  or  the  meanly 
of  these  sections;  nor  can  it  reasonably  ha 
contended  that  the  fact  that  a  railway  com* 
pany  used  this  machine  for  .construction 
work — work  entirely  sepsrate  and  apart 
from  its  busineas  as  a  common  carrier,  and 
entirely  separate  and  apart  from  ite  rail- 
way Systran — would  bring  this  maehina 
within  the  purview  of  these  sections,  (ta 
the  other  band,  it  is  ei^ually  apparent  that 
the  railway  company  might  have  made  such 
use  of  this  machine  that  both  of  these  Mo- 
tions would  apply." 

A  locomotive  (i.  e.,  engine  and  tender 
considered  as  an  entirety,  pEHirru.  ▼, 
Pbilakelfhla  &  B.  B.  Co.)  is  a  "ear* 
which  must,  under  the  safety  appliance  act 
of  March  2,  1893,  f  2,  be  equipped  with  an 
automatic  coupler  which  will  both  coupl* 
and  uncouple  without  the  necessity  of  mot 
going  between  locomotive  and  car.  John- 
son V.  Southern  P.  Co.  190  U.  S.  1,  49  L. 


ed.  363,  26  Sup.  Ct.  Bep.  158,  17  Am.  Stg. 
412,  reversing  64  C.  C.  A,  608,  117 
462,  12  Am.  Neg.  Rep.  398. 


The  tender  of  a  switeh  engine  (here  again 
apparently  regarding  engine  and  tender  as 
a  unit)  U  also  held  in  Philadelphia  ft  S. 
B.  Co.  V.  Winkler,  4  Penn.  (Del.)  387,  6« 
Atl.  112,  affirming  4  Penn.  (Del.)  BO,  6S 
Atl.  90,  to  be  a  car  within  the  meaning  of 
the  automatic  coupler  requirement  of  tlw 
Federal  aiie^  appliance  act. 

,-  I  «S1 
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To  have  lield  the  defendant  railroad  eom- 
panj  Kuiltf  of  negligence  ap<Mi  the  eridenee 
in  Uiia  case  would  hftve  been  tbe  rcaaonable 
conitruetion  ot  the  itatute,  and  one  in  line 
with  the  object  aimed  at  t^  Uongrew. 

United  Statea  t.  Lacher,  13i  U.  S.  624,  33 
L.  ed.  1080,  10  Sup.  Ct.  Rep.  025. 

A  tender  ia  a  car,  distinct  in  ItaeU,  the 
■ame  ae  any  other  car  in  a  train. 

Johnaon  t.  Southern  P.  Co.  190  U.  B.  1, 
4S  L.  ed.  3B3,  2S  Sup.  Ct.  Hep.  168,  17  Am. 
Neg.  Sep.  il2;  Philadelphia  &  R.  E.  Co.  V. 
Winkler,  4  Penn.  (Del.)  387,  60  AU. 
llfij  Fleming  v.  Southern  B.  Co.  131  N.  C. 
476,  42  B.  E.  906;  Eaat  St.  Louia  Connect 
ing  R.  Co.  T.  O'Hara,  160  111.  680,  37  N. 
E.  917,  11  Am.  Neg.  Gas.  416;  BCansas  City, 
M.  A  B.  R.  Co.  V.  Crocker,  06  Ala.  412,  11 
So.  262;  ThmnaB  v.  Georgia  R.  &.  Bkg.  Co.  38 
Ga.  222;  New  York  t.  Third  Ave.  R.  Co. 
117  N.  Y.  404,  04«,  22  N.  K  766;  Benson  t. 
Chicago,  St.  P.  U.  t  O.  R.  Co.  76  Minn. 
163,  74  Am.  St.  Rep.  444,  77  H.  W.  799,  6 
Am.  Neg.  Rep.  182. 

There  ia  no  perplexity  a*  to  the  definition 
of  the  word  "ear"  uaed  in  the  safety  appli- 
ance atatutea,  and  it  has  but  one  ligniS- 

Standard  Diet.;  Chamber's  20th  Century; 
Century  Diet.;  Murray'*  New  Knglish  Diet.; 
Webiter'B  New  Int.  Diet. 

And  engine  and  tender  are  said  to  be  em- 
1>raced  within  the  definition  "car"  as  used 
in  the  proTiaion  of  the  Federal  safety  ap- 
pliance act  respecting  grab  irons  and  hand 
holds.  United  SUtes  T.  Baltimore  ft  0.  R. 
Co.  [U.  8.  D.  C  N.  D.  W.  Va.)  reported  in 
Thornton,  Federal  Employers  Liability,  2d 
ed.  008. 

But  "locomotive"  and  "car"  are  laid  in 
Wabash  R.  Co.  v.  United  States,  97  C.  0. 
A.  284,  172  Fed.  864,  not  to  be  synonymous 
terms  in  every  respect,  the  court  holding 
that  a  locomotive  need  not  have  an  auto- 
matic coupler  at  both  ends. 

See,  however,  Chicago,  M.  ft  P.  S.  R.  Co. 
V.  United  SUtcs,  US  C.  C.  A.  444,  196  Fed. 
882,  where  the  use  of  a  locomotive  in  switch- 
ing interstate  freight  ears  without  a  draw- 
t«r  of  standard  height  on  the  front  end  of 
such  engine  was  held  to  violate  the  require- 
ment of  the  safety  appliance  act  of  March 
2,  18S3,  that  "freight  cars"  shall  have  draw- 
bars of  sttindard  height,  although  after  an 
unsuccessful  attempt  to  use  the  front  draw- 
bar for  the  transfer  of  cars,  the  locomotive 
was  sent  to  the  roundhouse  and  rercrsed, 
and  thereafter  the  other  end  only  was  uaed. 

Locomotive*  arc  not  "cara"  within  the 
meaning  of  the  Iowa  statute  requiring  auto- 
matic couplers.  Bryce  v.  Burlington,  C.  R. 
A  N.  R.  Co.  119  Iowa,  274.  S3  N.  W.  2T6. 

A  locomotive  tender  ia  not  a  "car"  with- 
in the  meaning  ot  the  Massachusetts  act 
forbidding  any  car  to  be  uaed  or  hauled 
which  ii  not  equipped  with  automatic 
4XS 


Mr.  William  Clarke  Haaon  argtud  th* 
cause,  and,  with  Mr.  Charles  Heelmar,  fllal 

brief  for  defendant  in  error: 

A  tender  and  engine  ar«  to  be  eonaldSTad 
s  one  for  the  pnrposea  of  operation. 

Johnson  v.  Southern  P.  Co.  190  U.  S.  1,  4t 
L.  ed.  303,  26  Sup.  Ct.  Rep.  1S8,  17  An. 
Neg.  Rep.  412;   Blanchard  v.  Detroit  ft  H. 

B.  Co.  ISO  Hich.  094,  103  N.  W.  170,  U 
Am.  Neg.  Bep.  142. 

Mr.  Justice  HcKeniut  delivered  the  opin- 
ion of  the  court: 

Action  for  $60,000  damages  brought  ly 
plaintifT  in  error,  herein  called  plaintiff, 
against  defendant  in  error,  the  Phlladelphto 
ft  Beading  Bailway  Company,  herein  called 
defendant,  in  the  district  court  of  the  Unit- 
ed States,  eastern  district  of  Pennsylvanin. 
It  was  tried  to  a  jury  which,  under  the  di- 
rection of  the  court,  rendered  a  verdict  for 
defendant.  Judgment  wa«  duly  enterad 
upon  tbe  verdict  and  it  was  affirmed  by  Ui« 
circuit  court  of   appeals. 

Defendant  is  a  common  carrier  engaged 
in  interatate  commerce.  The  intestate  of 
plaintifT  was  employed  by  it  in  the  capacity 
of  fl reman  on  one  of  ita  locomotivos,  and, 
it  is  alleged,  came  to  his  death  by  the  fail- 
ure of  defendant  to  comply  with  the  i«- 
quirementa  of  the  safety  appliance  acts  of 

couplers.  Larabee  v.  New  York,  N.  H.  * 
H.  R.  Co.  182  Mass.  348,  00  N.  E.  1032. 

Locomotive  tenders  are  not  "freight  cara" 
within  the  meaning  of  the  Michigan  statute 
requiring  automatic  couplings  on  such  cara. 
Blanchard  v.  Detroit  ft  M.  B.  Co.  139  Mich. 
094,  103  N.  W.  170.  18  Am.  N^.  R^p.  142. 

But  the  cal>ooBe  attached  to  a  freight  train 
comes  within  the  meaning  of  the  worda 
"freight  cars"  in  the  provision  of  the  Fed- 
eral safety  appliance  act  requiring  a  stand- 
ard height  of  drawbars.  Chicago,  M.  ft  P. 
S.  B.  Co.  T.  United  StatM,  aupra. 

And  a  state  statute  requiring  brakes  to 
t>e  placed  upon  freight  cars  other  than  fonr- 
wheeled  can  applies  to  a  gondola  car  uaed 
for  hauling  lumber,  which  has  eight  wheal*. 
Mew  V.  Charleston  ft  &  R.  Co.  S5  S.  C.  M, 
32  S. E.  S2B. 

A  state  statute  requiring  car*  to  ha 
equipped  with  automatic  couplers  doe*  not 
apply  to  electric  cars  nor  to  cars  used  In 
railway  construction.  Cleveland  ft  B.  R, 
Co.  V.  Somers,  24  Ohio  C.  C.  07. 

The  Federal  act  applies  to  emp^  as  well 
as  loaded  care  (Luken  v.  Lake  Shore  ft  U. 
S.  R.  Co.  248  III.  377,  140  Am.  St.  Bep. 
220.  S4  N.  E.  ITS,  21  Ann.  Cas.  82),  and 
to  passenger  as  well  as  freight  car*  (Nor- 
folk ft  W.  R.  Co.  V.'  United  States,  101  C 

C.  A.  249,  177  Fed.  623;  United  SUtea  v. 
Norfolk  ft  W.  R.  Co.  184  Fed.  99). 

Generally  as  to  duty  and  liability  under 
Federal  and  state  railway  safety  applianea 
acts— see  notes  in  20  L.RA.(N.S.}  473,  and 
41  L.RA.(N.B.)   4». 
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CoagrcH  uid  the  nilea  tnd  direction!  of 
IIm  Intctst«t«  Conunerc*  CommiBiion  foT- 
niolated  uid  proclaimed  thereunder,  in  thst 
defnuUnt  failed  to  afflx  between  the  locp- 
motiTB  uid  ite  tender  ux  ftutomatie  conp- 
ling  derice.  The  action  is  proaecuted  under 
Um  ut  of  April  22,  ISOB  [35  SUt.  at  L. 
U,  chap.  140],  u  unended  April  5,  1010 
[It  8t«L  at  L.  291,  chap.  143,  U.  8.  Comp. 
Stat.  Supp.  1911,  p.  1324],  relating  to  the 
litbflity  of  common  earriera  bj  railroad 
oigaged  in  interstate  commerce  to  their  em- 
ployeet  while  m  engaged. 

The    train    «u    composed    of    lorty-tour 
cars,  some  loaded  and  some  empty,  and  the 
engine,  tender,  and  caboose.    The  coupling 
h«tween  the  can  was  automatic,  that  be- 
tween   the   engine   and    the    tender    was   • 
drawbar  and   pin.     The  pin  broke   in   con- 
*«quence  of  the  air  hose  breaking  or  parting 
**etveen  the  Urgt  and  second  cars  from  the 
caboose,  tberebj  setting  the  brakes  on  the 
^liole  train.    Bj  the  [677]  breaking  of  the 
^Ckupling  betneen  the  tender  and  thu  engine, 
^*«nnell,    plaintiff's    intestate,    was    thrown 
'''■'om  the  train   upon  the  track  and  killed 
On  December   31,   ISll.     The   train   at  the 
^Ime  of  the  accident  wa«  going  about  16 
Utiles  an  hour. 

The  act  ol  Congress  provides:  "It  ihall 
^  nnlawful  lor  any  such  common  carrier 
[railroad  engaged  in  interstate  commerce] 
to  haul  or  permit  to  be  hauled  or  used  on 
its  line  any  car  used  in  moving  interstate 
traffic,  not  equipped  with  couplers  coup- 
ling automaticatly  by  impact,  and  wtiich 
can  be  uncoupled  without  the  necoesity  of 
men  going  between  the  ends  of  the  cars." 
[27  Stat,  at  L.  C31,  chap.  ISe,  3  2,  V.  S. 
Comp.   SUt.   1901,   p.   3174.] 

Tbe  flrat  contention  of  plaintiff  is  that 
the  prinutrr  object  of  the  act  is,  quoting 
fr<Hn  it*  title,  "to  promote  the  safety  of 
empli^eea  and  travelers  upon  railroads;" 
and  that  therefore  the  language  of  the  act 
"abould  be  ao  applied  and  construed  in 
matter*  relating  to  the  protection  of  rail- 
road workmen  as  to  specific  railroad  acci- 
dents." In  other  words,  the  purpose  of 
the  act,  it  }»  contended,  is  to  protect  all 
employees,  of  whatever  class,  and  the  mere 
absence  of  an  automatic  coupler,  if  acci- 
dent and  injury  result  to  an  employee,  is 
enough  for  liability.  But  plaintiff  does 
not  quote  all  of  the  title.  Tbe  complete 
title  is,  "An  Act  to  Promote  the  Safety  of 
Employees  and  Travelers  upon  Railrondi 
bj  Compelling  Common  Carriers  Engaged 
In  Interstate  Commerce  to  Equip  Their  Cars 
with  Automatic  Couplers  and  Continuous 
Brakes,  and  Their  Locomotives  with  Driv- 
ing-Wheel Brakes,  and  for  Other  Purposes." 
The  provisions  of  the  act  correspond  to 
the  purpose  declared  in  the  tltl<^  and  may 
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be  applied  dlstributively  to  the  protection 
of  employee  or  traveler,  or  to  employees, 
according  to  their  employment. 
>  But  even  if  the  act  has  the  broad  purpose 
asserted,  which  we  need  not  decide,  we  are 
brought  to  the  qneation.  Is  the  tender  of 
a  locomotive  a  car  within  tbe  meaning  of 
the   statute  T 

[678]  PtaintifT  asserts  the  affirmative  of 
the  question  and  eite*  Johnson  v.  Southern 
P.  Co.  196  U.  8.  1,  49  L.  ed.  363,  26  Sup.  Ut. 
Rep.  isa,  17  Am.  Neg.  Sep.  412,  and  a 
number  of  state  decisions.  The  case  doer 
Dot  so  decide.  It  does  decide  that  the  loco- 
motive ii  a  car  within  the  meaning  ol  tbe 
act.  No  distinction  was  made  between  it 
and  the  tender;  the  latter  was  deemed  in- 
tegral with  the  locomotivs.  In  otber  words, 
tender  and  engine  were  considered  as  con- 
stituting the  locomotive.  Necessarily  a 
locomotive  thus  constituted  was  decided  to 
be  a  "car"  within  the  meaning  of  the  act, . 
and  necessarily  had  to  he  coupled  with  tbe 
cars,  which  constituted  the  train.  .And  in 
this  necessity  the  dangers  to  employees 
would  occur  which  the  act  was  intended  to 
prevent.  Any  other  construction  would 
have  left  the  act  denuded  of  some  of  its 
value.  In  other  words,  there  would  have 
been  only  a  partial  enforcement  of  its  pro- 
tection in  instances  where  protection  was 
oftenest  needed.  To  i»nit  tbe  locomotive, 
composed  of  engine  and  tender — and  It  was 
considered  as  so  composed  in  the  cited  case 
—was  to  omit  pert  of  a  train  which  was 
within  all  the  mischiefs  of  the  act,  and 
therefore  covered  by  its  remedies.  No  such 
conditions  exist  in  the  present  case.  En- 
gine and  tender  are  a  single  thing;  separa- 
ble, it  may  be,  but  never  separated  in  their 
ordinary  and  essential  use.  The  connection 
between  them,  that  is,  between  the  eugine 
and  tender,  it  was  testified,  was  in  the  na- 
ture of  a  permanent  coupling,  and  it  was 
also  testiAed  that  there  was  practically  no 
opening  between  the  engine  and  tender,  and 
that  attached  to  tbe  engine  was  a  drawbar 
which  fitted  in  the  yoke  of  the  tender,  and 
the  pin  was  dropped  down  to  connect  drsw- 
bar  and  yoke.  The  necessary  deduction 
from  this  is  that  no  dangerous  position 
was  assumed  by  an  employee  in  coupling 
the  engine  and  tender  for  the  reason  that 
the  pin  was  dropped  through  the  bar  from 
the  tank  of  the  tender.  The  case  at  bar, 
therefore,  is  not  brought  either  within  the 
mischief  or  the  remedy  of  the  act. 

[67B]  The  evidence  established  that  it  ta 
not  tbe  custom  of  railroads  to  use  an  auto- 
matic coupler  between  the'  engine  and  tender. 
8ome  roads,  however,  use  two  additional 
or  supplemental  drawbars,  called  radial 
bars,  one  on  each  side  of  the  main  bar, 
while  on  other  roads  it  ii  Almoat  tbe  atsjid- 
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ard  practice,  instead  of  the  aupplemeDtal 
bar*,  to  UM  cliaina  secured  to  the  back 
lieada  of  tha  locomotive  and  hooked  to  the 
tender  on  each  aide  of  the  center.  The 
record  doea  not  diiclOn  irfaether  there  vere 
either  anch  ban  or  chaiuB  connecting  the 
engine  and  teiidcr.  But  even  if  their  ah- 
•enee  may  be  inferred,  it  ia  not  relied  on  aa 
•i  ground  of  negligence. 

It  ii  further  contended  by  plaintiff  that 
the  neceaaitj  of  an  automatic  coupler  be- 
tween engine  and  tender  ia  determined  by 
the  amendment  of  the  act  of  1893,  enacted 
in  1903  (32  SUt.  at  L.  043,  chap.  076,  U. 
S.  Cwnp.  But  Supp.  1011,  p.  1314).  It 
may  be  neceBsary,  it  ia  aaid,  under  the  stat- 
ute of  1803,  to  "bring  the  word  'tender* 
within  the  definition  of  the  word  'car,' " 
but  that  tbie  "ia  totally  unneceaaary  when 
we  come  to  consider  and  apply  the  aubae- 
quent  itatutea,  because  here  we  find  the 
.  word  tender'  apeciflcaUy  used,  and  uaed, 
too,  in  evident  contradistinction  to  the 
words  locomotives'  and  'cars,' "  The 
amendment  repeats  the  title  of  the  prior 
acta,  providea  that  their  prorisions  "shall 
apply  in  all  ca»ct,  whether  or  not  the  coup- 
lers brought  together  are  of  the  same  kind, 
make,  or  type,"  and  that  their  proviaiana 
and  requirements,  including  automatic 
couplers,  "shall  be  held  to  apply  to  all 
trains,  locomotives,  tenderg,  cars,  and  small- 
er vehicle*  on  any  railroad  engaged  in  in- 
terstate commerce."  But  this  act  does  not 
destroy  the  integrity  of  the  locomotive  and 
tender.  It  is  entirely  satisfied  by  requiring 
the  automatic  coupler  between  the  tender 
and  the  cars  conatitutiilg  the  train,  that  ia. 
to  the  rear  end  of  the  tender.  And  this  re- 
quirement fulfils  the  purpose  of  the  statute, 
which,  we  have  seen,  does  not  regard  the 
[680]  strength  of  the  connections  between 
the  cars,  even  if  it  may  be  supposed  that  an 
automatic  coupler  is  the  stronger,  but  does 
regard  safety  in  making  nnd  unmaking  the 
connections.  This  being  k^pt  in  mind,  the 
construction  of  the  statute  is  not  difficult. 
And  the  construction  of  the  statute  is  the 
main  concern.  If  It  is  not  mandatory,  as 
we  think  it  is  not,  of  an  automatic  coupler 
between  the  engine  and  the  tender,  the 
contentions  of  plaintiff  are  without  founda- 
tion. We  need  not  refer  to  them  with  fur- 
ther detail  except  to  aay  that  the  custom 
of  the  railroada  could  not,  of  course,  justify 
a  violation  of  the  statute,  but  that  custom, 
having  the  acquiescence  of  the  Interstate 
Commerce  Commission,  is  persuasive  of  the 
meaning  of  the  statute. 

Under  the  various  safety  appliance  acta 
the  Commission  is  charged  with -the  duty 
of  prosecuting  violations  of  them  which 
come  to  ita  knowledge,  and  by  the  sundry 
civil  Appropriation  act  id  June  28,  1M2 
4S4 


[S2  Stat  at  L.  410,  chap.  1301],  the  Com- 
iniasion  was  autboriied  to  employ  inapec- 
tors  to  execute  and  enforce  the  requirementa 
of  the  acta.  It  is  of  special  aignifleance, 
therefore,  that  in  ita  order  under  the  act 
of  April  14,  181C  [30  SUt.  at  L.  208,  chap, 
leo,  U.  S.  Comp.  SUt.  Snpp.  1011,  p.  1327], 
which  w^s  supplemental  of  the  other  acts, 
designating  the  number,  dimcoaions,  loca- 
tion, and  manner  of  application  of  certain 
appliances,  it  provided  as  follows:  "Coup- 
lers; Locomotives  shall  be  equipped  with 
automatic  couplers  at  rear  of  tender  and 
front  of  locomotive."  That  ia,  couplers 
were  required  where  danger  might  bs  in* 
curred    by   the    employees. 

The  state  decisions  cited  by  plaintiff  to 
sustain  her  definition  of  a  car,  we  do  not 


supra.     They   applied   the   principle   which 
we  have  applied,  and  construed  the  statutes 
passed  on  according  to  the  objecU  which 
the  sUtutes  were  intended  to  secure. 
Judgment   affirmed. 


[881]  GEOBGE  E.  TINKEfi,  Piff.  In  Err, 


(See  8.  C.  Beporter's  ed.  «81-683.) 

Evidence  —  burden  of  proof  —  valid- 
Itj  of  consideration  for  Indian  note. 

A  licensed  trader  upon  the  Osage  Indian 
reservation,  suing  upon  a  note  given  to 
him  by  an  Indian,  to  which  a  defense  is 
set  up  based  upon  the  act  of  June  21.  IDOn 
(34  Stat,  at  L.  326,  chap.  3604),  making  it 
unlawful  for  such  a  trader  to  give  credit 
to  any  individual  Indian  to  an  amount 
greater  than  75  per  cent  of  the  next  quar- 
terly annuity  to  which  snch  Indian  will  be 
entitled,  is  charged  with  the  burden  of 
proving   that  the   note   represented    lawful 

(FoT  other  cascB,  nee  Evidence,  II.  a,  S,  In  IM- 

sest  Sup.  Ct.   IDOSI 

[No.   13.J 

Submitted  October  30,  1013.     Decided  Jan- 
uary S,  1014. 

IN  EBBOB  to  the  Supreme  Court  of  the 
SUte  of  Oklahoma  to  review  a  judgmeat 
which  affirmed  a  judgment  of  the  District 
Court  for  Pawnee  County  in  that  atat* 
in  favor  of  plaintiff  in  an  action  on  an 
Indian  note.     Beversed. 

See  same  case  below,  26  Okla.  100,  100 
Pac.   333. 
The  facts  are  sUted  in  the  opinion. 
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Mr,  GfaMlM  H.  M«rlll«t  •□bmitted  the 
eauM  for  plaintiff  in  error: 

The  cue  U  control  led  bj  tbe  principle 
Uid  down  in  United  SUtee  t.  Dvnvei  k 
B.  O.  R.  Ca  191  U.  8.  86,  48  L.  ed.  107,  M 
Bnp.  Ct.  Rap.  93;  United  States  t.  Cook,  IS 
Wall.  (191,  2S  L.  ed.  210;  IJorthem  P.  R.  Co. 
T.  Lcwii^  IBS  U.  S.  SM,  40  L.  ed.  1002,  IB 
Bnp.  CL  Rep.  831. 

The  oue  was  anatogoiu  to  one  whpre  the 
defendant  not  being  a  banking  coiporati 
tfae  acceptance  of  a  bill  waa  not  within 
apparent  antboritj  with  which  the  agent 
waa  inveated,  in  which  case  it  is  for  the 
pajtee  to  prove  that  the  acceptance  wu 
anthoriied  hj  the  charter,  by-laws  or  fpso- 
]utlons  of  the  corporation. 

Mather  t.  Union  Loan  k  T.  Co.  26  N.  Y. 
8.  R.  68,  7  N.  y.  Supp.  213;  Olcott  v.  Tioga 
R.  Co.  27  N.  Y.  MS,  84  Am.  Dec.  298. 

Tfae  fact  that  the  decision  of  the  state 
eonrta  w^a  adverse  to  the  plaintiff  in  c 
on  the  effect  of  tbe  evidence  does  not  prevent 
the  righta  of  the  plaintitf  in  error  under 
the  applicable  statutes  and  the  evidence  ad- 
duced being  fully  considered  in  this  court  on 
the  merits. 

Dower  v.  Richards,  1S1  D.  S.  668,  38  L. 
ed.  30S,  14  Sup.  Ct.  Bep.  452,  17  Mor.  Min. 
Rep.  704;  Hackaj  r,  Dillon,  4  Bow.  421, 
11  L.  ed.  1038. 

No  appearance  tvr  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  tbe  court: 

This  is  an  action  on  a  promissory  note 
for  <92E.50.  dated  Beptemhrr  1  1006, 
ajcainst  an  Osage  Indian  residing  on  [68X1 
the  Osage  Reservation.  i)y  the  Indian  ap- 
propriation act  of  June  21,  1906,  chap.  3504, 
■U  SUt.  at  L.  325,  306,  it  wae  made  "un- 
Uwfu]  hereafter  for  the  traders  upon  the 
Oeage  Indian  Reservation  to  give  credit  to 
any  individual  Indian,  head  of  a  family,  to 
an  amount  greater  than  seventy-five  per 
centum  of  tbe  next  quarterly  annuity  to 
which  such  Indian  will  be  entitled."  This 
nipended  the  previous  act  of  March  3,  ISOl, 
cfasp.  832.  31  Stat,  at  L.  1058,  1005,  by 
which  the  limit  was  60  per  centum.  The 
defendant  demurred,  and  the  demurrer  hav- 
ing been  overruled,  answered  that  the  note 
was  given  for  a  debt  in  eice«H  of  75  per  cent 
of  the  next  quarterly  annuity  due  to  hira 
after  the  credit  was  extended,  and  that  the 
note  exceeded  that  amount.  It  appeared  in 
evidence  that  the  plaintiff,  the  defendant  in 
error,  was  a  licensed  trader  with  the  In- 
diana, and  the  defendant  testifled  that  he 
reeeived  as  bis  quarterly  payment  tiS  for 
t«eh  of  the  seven  members  of  bis  family. 
which  would  be  $322, — in  any  event,  much 
leas  than  f922,50.  It  waa  not  shown  when 
M  L.  Cd. 


the  credlta  were  given.  Tbe  plaintiff  de- 
murred to  tbe  evidence,  and  the  demurrer 
was  sustained  by  both  courts  below.  26 
Okla.  160,  106  Pae.  333. 

Tbe  supreme  court  of  tbe  state  put  it* 
decision  on  the  burden  of  proof,  following 
tbe  analogy  of  il'^gal  consideration.  We 
hardly  need  consider  wbetber  proof  that 
the  note  was  so  largely  in  excess  of  the  per- 
centage then  allowable,  especially  whan 
coupled  with  tbe  improbability  that  the  de- 
fendant ever  had  received  in  the  past  an 
annuity  so  much  larger  as  to  warrant  each 
a  credit,  did  not  constitute  at  least  a  prima 
facie  cose.  The  court  is  of  opinion  that.  In 
view  of  tbe  policy  of  tbe  statute,  the  rela- 
tive position  of  tbe  parties,  and  ttie  protec- 
tion necessarily  extended  to  Indians,  the 
burden  was  on  the  plaintiff  not  only  to 
bring  his  claim  within  the  permiaeion  of 
the  statute  in  fact,  as  he  was  warned  by  Its 
letter  that  he  must,  but  also  to  prove  that 
he  had  done  bo,  in  case  of  dispute.  He  oc- 
cupied [683]  tbe  position  of  advantage,  and 
that,  rather  than  formal  logic,  determines 
the  burden  of  proof.  It  may  be  that  it  lay 
on  the  defendant  to  plead  the  defense.  That 
is  a  question  of  convenience.  Burnet  v. 
Desmornes  y  Alvarei,  226  U.  B.  145,  147, 
67  L.  ed.  159,  160,  33  Sup.  Ct.  Rep.  63.  But 
the  order  of  pleading  does  not  always  deter- 
mine tbe  burden  of  proof.  Generally  it  ta 
not  considered  necessary  for  the  payee  of  a 
promissory  note  to  all^e  a  consideration  In 
declaring  upon  it,  but  if  there  is  conflicting 
evidence,  be  has  the  burden  of  proof.  Delano 
T.  Bartlett,  6  Cush.  364;  Bumham  v.  Allen, 
1  Gray,  496. 
Judgment  reversed. 


CITY  OF  SEATTLE. 

(Bee  S.  C.  Reporter's  ed.  683-690.) 

Error  to  slate  court  —  Impairment  of 
contract     obligations  ~-  conetrnctlon 
of  lease  from  state. 
1.  A  ruling  of  tbe  highest  court  of  a  state 
that,  under  the  policy  of  the  state  law,  the 
common-law    doctrine   of   an   implied   cove- 
nant in  a  lease  that  the  lessor  shall  pay  the 
taxes    is     inapplicable    to    leases    of    tide 


Note. — On  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — ^see  note  to 
Missouri  ex  rel.  Hill  t.  Dockery,  63  LJt.A. 
571. 

On  writs  of  error  to  state  courts  in  cases 
presenting  questions  of  Impairment  of  con- 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Got.  '. 


error  to  tte  ittte  court  whether  the  con- 
it*.et  obligation*  of  th«  atate  toward  ita 
leweea  are  unconititutioDallT  Impaired  by 
tbe  Bubaequent  enactment  of  atatutea  ~ 
tboriiioK  the  asMssment  of  tDeh  lea«el) 
(or  local  improvementa  apeciBllj  tienefltins 
them,  and  the  incluiion  of  them  within  local 
improvEment  dietricta. 
[For  other  cuki.  aee  Appeal  and  Brror,  «SS4, 

4995;  Courta.  V[I.  e,  S.  In  DlSMt  aun.  Ct 

IBOS.) 

ConetitDtlonal    law  —  eqnal   protection 
of  tbe  laws  —local  aascBBiiieitu. 

2.  Leaseea  of  atate  tide  Unda  are  not 
denied  the  equal  protection  of  the  lawi, 
contrar;  to  U.  8.  Conat.,  14th  Amend.,  b7 
•tate  ttatutcs  authoriung  the  aaaeaanient  of 
auch  leaseholda  for  local  improvementa  spe- 
ciall;  benefiting  them,  and  tbe  induaion  of 
them  within  local  improvement  diatricts. 
[For  other  caaea,  aee  CouaUtallonal  Law,  IT. 

a.   4,    In    Dlgeat    Sap.   Ct.    1B08.] 

[No.  108.] 

Argued  and   anhmitted  December  Q,   1913. 
Decided  January  C,  1914. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Waahington  to  review  a  judg- 
ment which  afQrmed  a  judgment  of  the  Su* 
perior  Court  of  King  County,  in  that  Stato, 
eonBrming  an  asaesament  of  certain  leaae- 
hold  intereate  in  tide  lands.    Affirmed. 

Bee  same  caae  below,  64  Waah.  102,  110 
Pae.  647. 
The  facta  are  atated  in  tbe  opinioo. 

Ur.  C.  W.  CorlliB  aubmitted  the  cause 
for  plaintiffs  in  error.  Mr.  George  McKay 
was  on  the  brief: 

Tbe  lands  of  tbe  state,  in  tbe  abseuce  of 
the  state's  consent,  are  not  subject  to  special 
assessment  for  local  improvements. 

St.  Louia  T.  Brown,  166  Mo.  646,  50 
8.  W.  293;  SUte  v.  Hartford,  SO  Conn.  89, 
47  Am.  Rep.  622. 

At  tbe  time  the  leases  involved  in  this 
action  were  made  no  consent  had  been  given 
by  the  state  to  tbe  levying  of  special  as- 
sessments on  its  land;  toe  making  of  the 
leaeea  did   not  subject  the   land  to  special 


Daugherty  v.  Thompson,  71  Tex.  192,  B 
8.  W.  99;  Davis  v.  Burnett,  77  Tez.  3,  13 
6.  W.  613. 

In  tbe  ahsenea  of  a  covenant  or  condition 
to  the  contrary,  it  is  an  implied  covenant 


tract   obligations — see  noto  to  Osborne   t. 
Clark,  61  L.  ed.  U.  a  610. 

As  to  tbe  validi^  of  dass  legislation, 
generally,  see  notes  to  State  t.  Qoodwill, 
8  LJt.A.  621,  and  State  v.  Loomla,  21  LAjL 
78S. 

A*  to  conatltotional  equality  of  privileges, 
immunities,   and   protection,   generally,   aee 
Dota  to  Louisville  Safety  Vault  A  T.  Co.  v. 
LottlsviUe  A  N.  R.  Co.  14  LJLA.  S7». 
«•« 


in  every  lease  that  tbe  laaaor,  not  tt*  hna^ 
shall  pay  all  taxes  and  asseaamnita  InM 
on  tbe  leased  land  during  tbe  tOB.  ■ 

Wood,  Land,  ft  T.  pp.  BBS,  U<,  |  41T| 
Taylor,  Land.  *  T.  7th  ed.  chap.  B,  p.  Vm, 
1  341,  I  6;  18  Am.  &  Eng.  Em.I«w,  U  mL 


The  aUto,  as  a  lessor,  is  bennd  ^  tfe* 

general  rule,  tbe  same  as  a  private  pcrana, 
that,  in  tbe  absence  of  an  agreement  to  the 
contrary,  the  landlord  is  iMnnd  by  an  Im- 
plied covenant  to  discharge  all  ■saiiisiiiiiiila 
levied  on  tbe  land  during  the  term. 

Western  ft  A.  B.  Co.  v.  SUto,  —  Oft.  — ^ 
14  L.R.A.  466. 

Where  the  state  contracts,  it  la  batnd 
by  the  same  rules  of  law  as  are  applied  to 
private  persons. 

Murray  v.  Charleston,  96  U.  S.  4S2,  44^ 
34  L.  ed.  760,  763;  Ball  v.  Wisconsin,  IBS 
U.  S.  6,  26  L.  ed.  302;  Davis  v.  Uray,  IS 
Wall.  203.  21  L.  ed.  447;  Daggett  v.  BaM> 
witz,  107  Ind.  270,  7  N.  E.  900;  Lessieur-T. 
Price,  12  How.  GO,  13  L.  ed.  893;  Gray  T. 
State,  72  Ind.  667;  Bond  Debt  Casea,  12 
S.  C.  £00;  United  States  v.  Banic  of  He- 
iropoliB,  16  Pet.  392,  10  L.  ed.  779;  Floyd 
Acceptancea  {Pierce  v.  United  ^Utea)  T 
Wall.  666,  10  L.  ed.  160. 

The  rule  that  the  gtate  aa  iesaor  ia  iMiund 
by  the  aame  obligations  as  a  private  lessor 
ia  not  qualilled  or  overthrown  by  the  well- 
settled  rule  that  a  legislative  grant  ia  con- 
atrued  most  strongly  in  lavor  of  tbe  stott^ 
and  against  toe  grantee. 

Charles  River  Bridge  v.  Warren  Bridge, 

II  Pet.  420,  0  L.  ed.  773;  Slidell  v.  Urand- 
111  U.  S.  437,  28  L.  ed.  329,  4  Sup. 

Ct.  Rep.  476;  Rice  v.  MinnesoU  ft  N.  W.  R. 
Co.  1  Black,  860,  17  L.  ed.  163;  Misaionarr 
Dalles,  107  U.  S.  343,  27  L.  ed.  MT, 
2  Sup.  Ct.  Sep.  672;  Hancock  v.  McKlaBejr, 
7  Tex.  446;  Dubuque  ft  P.  R.  Co.  v.  Ldtck 
field,  23  How.  68,  16  L.  ed.  609. 

In  Coast-Line  R.  Co.  v.  Savannah,  30  Fed. 
646,  the  city  bad  granted  a  street  railroad  ' 
franchise  requiring  the  grantor  to  pav* 
between  the  rails;  the  agreement  to  pave 
between  the  rails  was  held  to  imply  'an 
sgreement  that  the  grantee  sbonld  not  be 
required  to  pave  elsewhere,  and  an  attempt 
to  compel  it  to  do  other  paving  or  pay  for 
it  was  in  violation  of  this  implied  agree- 

Aa  a  matter  of  law,  special  aaaeesiaeuto 
are  against  the  land. 
Chicago,  M.  ft  St  F.  R.  Co.  v.  PhilHpa. 

III  Iowa,  377,  82  N.  W.  787;  UaMUt  V. 
Patfy,  67  Miss.  388,  S4  Am.  Rep.'  4S1. 

In  New  En^aad  Hortg.  Becnr.  Co.  *. 
Vader,  18  Sawy.  74,  «S  Ped.  274,  the  eonrt 
held  that  a  eoBtraet  by  a  mortgagor  to  paj 
the  ta^  on  the  mortgaged  premise!,  vmk 
U  ht  dU  not  llu  mrtgagM  mi«lit  pay  th* 
%pt  V.  ■. 
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int.  TRIMBLE  V.  SEATTLE.  <S} 

■■IHB  cBd  Add  tb«  unoQtit  to  bii  mortgage,        The  leaiiea  in  question  kre  fobject  to  t&xa- 

-^raald  b«  impaired  bj  a  inbBequent  statute  tion  and  MBessment. 

aipportioniBg  tbe  tajc  between  the  mortgagor       New  Yoric  ex  rel.  Metropolitan  Strret  R. 

Mud   the  mortgagee,   and    that   tbe    lUtute  Co.  t.  New  York  State  Tu  Uomrs.  189   U. 

-vroald  be  Uvalid  for  that  reaion.  S.  1,  60  L.  ed.  flS,  26  Sup.  Ct.  Bep,  TOS,  4 

Hw  nil  III Ill  take  plaintiff'*  prq»ert7  Ann.  Cas.  381;  Providence  Bank  t.  Billings, 

-^irttkoat  due  proeess  of  law.  4  Pet.  614,  7  L.  ed.  93B;  Vicksburg,  B.  ft  P. 

Coast  Land  Co.  f.  Seattle,  62  Wash.  383,  R.  Co.  v.  DenolB,  IIB  U.  S.  666,  ES  L.  ed. 

100  Pae.  BOO.  770,  6  Sup.  Ct.  Rep.  626;  Wells  t.  Savannah, 

u       ■>  ..     .      ^  _    J    .V  181  U.  B.  631,  46  L.  ed.  986,  21  Bun.  Ct.  Rep. 

Mr.    Ronard    A.    Hanson    arjmed    the  ,.,      ~.  ,  —v     i     -     t  L      .     i"   ""■        i^ 

_  „        J       ixL  II      ^    iiT-11-        5    ..r  697;   Cbicago  Theological  Seminary  v.'Ili- 

Wim,  and,  with  Messrs.  William  B.  Allison  '    ,„.^  „    ..„  °.  ,        .    „./„-  u,,. 

■>..)  I.— ^  V   n-  j(  .ui    m.j  .  vj»»  <«.  j^  "ols,  188  U.  B.  eS2,  47  L.  ed.  841,  23  Sup, 

ud  James  B.  Bradford,  filed  a  brlel  for  de-  „,    '        „„_    -^  ■    ^  ^         r.     ■      !       ■     ^. 

,      .     .,  '  Ct.  Hep.  386;  ErieR.  Co.  T.  Penniylvania,  21 

!!?^l'r      ,  .,        ,     ,       ,      .  Wall.  492,  22  L.  ed.  696;  Wilmington  k  W. 

No  Federal  question  Is  involved.  _    „  .,  .       ,     ,,o  ,,    u    „,n    «=   r 

T.-J.  _   T_^.    iBi  Ti    a    laq    *K  I    -^  K-   Co-   '-   Alsbrook,    146   U.  S.   279,  36  L. 

«-,i''S?%     ^  %        .^;    ■«      ;  t!  ^'  ed-  "2,  13  Sup.  Ct  Rep.  72;  Ford  v.  Delta 

SIO,  21  Snp.  CL  Rep    666;  Remington  P.-  ^  P  P 

p«r  Co,  V.  Watson,  173  U.  S.  443,  43  L.  ed.  ,_  „        ,,.    „        „_„    „.      ,      ,,.         „  ,. 

—       -D...).ii    in  D».   sflu   o  T    ~i    «ii    T—.-i  *HOi  87  Pae.  607 ;  Rabel  Y.  Seattle,  44  Wash. 

I'    ^rSt^'ls/lfs    jkJ    »tS    «;«  4«3,87P«.620;Co..lL.ndC.v.S««te, 

=       ■^    •„        S.     ,.?'  ;.     J'  ™  =2  Wub.  S80,  100  P.t.  8!«. 

<  C^hapman  t.  Crane)   123  U.  S.  640,  31  L.  ^  ^      -  i  .■ 

. .    ...   .  D        ..i   D       n.,     n.  I,      \^     J  taiM    or    aa^esBments    impoat^d    upon    tli* 

^^.236.  8  Sup.  Ct.  Rep,  211;  Wella  v.  Good.  ,        ^   u  j  -j       I- 

nn>  ,n7.n.  C    r -1    1  Ko  H    H    aa    aT  T  leaaeholdB  under  conBideration. 

■aow  I  walla  T.  Lrane)    16U  U.  H.  H4,  3/  !>.        .,     ,, _     „ , .,    ,,,.  .      ...     __ 

«ai.  1007,  14  Sup.  Ct.  Ren.  82;  HcManua  t.  „  e„„ni»    ..  w.,t.    aoo 

«^.«Mii-._     ni    TI     H    KTo    09    I     .J     aon  P*'-  5"'      Rabel  a.  Seattle,  44  Waeb.  482, 

i.   .     ,   ,'  ,       ^      I    L',>  .a   ;  la'  8'  !•«.  ^">:  Cout  I.an<l  Co.  ,.  Seattle,  32 

Mai..    L.  In..  Co.  V.  M.Orew,  63   l.E.i  ■  ^„   p„     „        ^  ^ 

t^n"?,-.  ^^,  '■/","'     ,°.  ^-  "  ,?■,  logi"!  Seminar,  a.  Illlnola,  IBS  H.  S.  662, 

Bl.  ■  ^'.?-  *1  "U  "i  '"■„"  JT-  ?'■  ??■'•  47  L.  ed.  641,  23  Sup.  Ct.  K.p.  3!.. 
SII,  ail.o.'  Bud.  a.  Board  o    Liquid..       ^^^^  ,„^  „.  ,■;„         f, 

a?J^°,T"i;  .f  ?i.  i!"r'„o"S  ,'■       B>  eye.  1368;   Do.n.  t.  United  SUt.., 

SoM  ol  Liquidation)   08  O.  S    140,  26  L  „  ^    ^^   j„   „3  ,^   ,„    j^^  p^ 

».?";    ■?.",'  '';'-,?"i  '■.,""','!:  '^  Toll  Road  Co.  a    Ed.arda,  3  Colo.  App.  74, 

""Ml.  3»8,  18  L.  ed.  701;  Hamilton  Mlg.  Co.  jj  p„    ,„     „^„„  ,    o^„,        „';j„i 


,   «    Wall.   682,    18   La   ed.  4a9_  gy   p„,   boj,   neiuey  v.  Anderson,  38 

»W4j  Marsh  t,  Nichols,  B.  ft  Co.  140  U.  8.  ^^.j,.  68,  73  Pac.  799;  Chicago  Attachment 

!**.  «B  L.  ed.  413,  11  Bup.  Ct.  Rep.  708;  Co.  v.  Davi<  Bewing  Mach,  Co.  142  111.  171, 

«^  Orleua  v.   New   Orleaus   Waterworks  is   L.Rjl.   764,   31   N.   E.   438;    Sanford  T. 

^-    142  D.  8.  79,  SB  L.  ed.  043,  12  Sop,  Ct  Johnson,    24    Mlor.    172;    McKeo  v.  Howe, 

j^^-  1*4;  St.  Pawl  Qaslight  Co.  t,  St  Paul,  17  Colo.  638,  SI  Pac.  116. 

^X  U.  8.  142,  46  La  ed.  788.  21  Sup.  Ct 

J  ^^a   676;    Yeiler   t.    Washington   Harbor  Mr.  Justice  Halni«a  delivered  the  optn- 

^**ie,  14«  U.  8.  646,  36  L.  ed.  1119,  13  Sup.  ion  of  the  court: 

^^^  Rep.  190;  Villi  T.  St.  Clair  Counter,  8  This  la  an  attempt  to  reverse  a  judgment 

^*-^lw,  660,  12  L,  ed.  1201;  Hamblin  v.  West-  confirminR  an  atsessment  on  certain   lease- 

?*""*i  I^nd  Co.  147  U.  S,  S31,  37  L.  ed.  267,  ■'"W*  "'  t'^e  lands.     The  leases  were  exe- 

^fc    Snp.  Ct.  Hep.  363.  '="**^    'T    **■"    ■*■■*=    '"    ^^*^'      Subsequent 

^         If  a  Federal  question  is  involved,  it  ha*  'tatutcs    of    190S    and    1907,    respective'-, 

■*■■*=«  been  properly  raised  in  the  lower  courta.  "t^oriied    the    assosBment    of    such    lease- 

-^       Uanrell   v.    Newbold.    18    How.    611,    IB  ?"'''''"•*"'     improvement^     sperfallr 

^<-,  ed.  606;  Chapin  r.  Fye,  179  U.  B.  127,  46  '*.°f?*'''8  ^^f""-  "             '"f     J-"^  t      T 

»■          ,    ,,  '    _,    „         ,,:    „        „      „     '  within     local     improvement     districta     by 

-^  rf.  119.  21   Sup.  Ct.  Rep.  71;    Hoyt  v.  ^^^^^^  „,  ^j,^  ^^^  ^^           The  city  of  Seattle 

^hdd«    (Hoyt    T.    Thompson)     1    Black,  „^^,    ,      ,^„^    ,„,^„        „^^    .„    ,„. 

^18,17L.ed.S6;FameyT.Towl«,lBlack,  p„„B,ent    district    levied    an    assessment 

-    «»,  17  L.  ed.  216;  Capital  City  Dairy  Co.  ^hjch  failed  (Coast  Und  Co.  v.  Seattle,  62 

>.  Ohio,  18S  V.  8.  E38,  4«  L.  ed.  171,  22  Wash.  380.  100  Pac.  866),  and  then  in  due 

Bnp.  Ct  Rep.  120;  Oarke  t.  McDade,  16S  form   levied   the   reassessment   that   U   In 

V.  8.  168,  41  L.  ed.  673,  IT.  Sup.  Ot  Rep.  question  here.     The  plaintiffs  in  error  ar- 

C84;  Heawngo-  *.  Haaon,  10  Wall.  607,  19  gue  that  the   leases  contained  an  implied 

L.  ed.  1029.  oovenant  for  quiet  aajt^ment,  and  that  the 

Ml.  •«.  ,1,  Google        ••' 
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■nbwqnent  laws  tluit  Aiithoriud  the  aBwu- 
ment  impair  their  conatitutioiiBl  rigbte. 
Art.  1,  g  10,  14th  Amend.  |  1.  The 
supreme  court  of  Waahington,  admitting 
the  general  rule  as  to  leases,  held  that,  so 
far  aa  eoncema  taxation,  it  diU  not  Apply 
to  lease*  made  by  the  tUte.  H  Waah.  102, 
lis  Pae.  647. 

The  coneessioii  of  the  court  was  that  in 
private  conttacts,  "in  the  abeeuce  of  a 
covenant  or  condition  to  the  contrary,  it  is 
an  implied  covenant  in  every  lease  that 
the  lessor  shall  pay  all  taxes  and  aueu- 
menta  levied  on  the  leased  land  during  the 
tenn."  Stated  in  this  form,  the  rule  ap- 
pears to  be  a  rule  of  policy  to  which  spe- 
cial considerations  may  set  a  limit.  But  it 
might  be  suggested  that  it  the  state  slibuld 
expressly  covenant  against  such  [688]  as- 
sessments, it  could  not  impair  the  obligation 
irf  its  contract  by  a  subsequent  law.  The 
words  used  in  these  leases  are  "lease,  de- 
mise, and  let;"  and  from  Spencer's  Cise, 
S  Coke,  JOa,  I7a,  1  Smith.  Lead.  Cas.  62, 
10  Eng.  Rul.  Ca).  233,  down  to  tlic  present 
day,  these  words  bave  been  said  to  imply 
a  covenant.  -I  Wma.  Saund.  322,  note  S; 
Moatyn  v.  West  Mostyn  Coal  A  I.  Co.  V  R. 
1  C.  P.  Div.  145,  1B2.  45  L.  J.  C.  F.  N.  S. 
401,  34  L.  T.  N.  S.  324,  24  Week.  Hep.  401; 
Hershon  v.  Williams,  63  N.  J.  L.  398,  408, 
44  Atl.  211.  Words  express  whaUver 
meaning  convention  has  attached  to  themi 
and  so  it  may  be  argued  that  the  state  has 
covenanted    against    this    tax    in    express 

Nevertheless  it  Is  obvious  that  the  sup- 
posed meaning  was  not  reached  by  simple 
interpretation.  There  is  no  suggestion  of 
warranty  in  dedi  or  demiti  by  any  usage  of 
speech  alone.  The  warranty  was  what  Lord 
Coke  called  a  warranty  in  law  (2  Co.  Litt. 
384a), — an  institution,  not  depending  upon 
an  expression  of  intent,  not  arising  bec.-.UBe 
the  words  mean  warrant,  but  imposed  from 
without  by  tbe  law.  In  Butler's  note  to  this 
page  the  lessor's  obligation  is  put  as  re- 
ciprocal to  the  tenant's  obligation  to  pay 
rent  (compare  6  Coke,  ITa).  Just  as  the 
warranty  in  lUdi  in  some  ea«es  was  a  con- 
sequence of  tenure.  One  may  wonder  wheth- 
er in  fact  the  warranty  incident  to  a  sale 
in  early  law  before  the  machinery  of  im- 
plied contracts  was  thought  of  (Glsnv.  VII., 
ebap.  2;  X.,  chap.  16;  Lex.  Sal.  chap.  47; 
1  LOning,  Vertragsbrueh,  103;  2  Co.  Inst. 
874,  275)  was  not  given  a  scholastic  turn, 
axtended,  limited,  and  embodied  in  aacre- 
mental  words,— whether  Glanville's  doiia- 
tores,  grantors,  did  not  suggest  the  special 
dTeet  of  ifMtt  in  the  Statute  de  Bigamis,  as 
interpreted  by  Lord  Coke.  (The  statute  It- 
self says  that  the  feoffor  is  held  fwtiiMe  doni 
prvpni.  4  Bdw.  I.,  ehap.  0.)  But  whatever 
4»» 


may  be  the  history,  it  is  plain,  as  we  have 
said,  that  the  rule  is  not  the  result  of  in- 
terpretation, but  of  doctrine  j  and  hence  it 
is  that  very  commonly  the  rule  is  stated  aa 
expresaing  the  general  operation  of  a  lease, 
and  not  as  depending  upon  the  use  of  a  par- 
ticular word.  64  Waab.  102,  ]04,  116  Pae. 
0*1;  J.  W.  Perry  [688]  Go.  v.  Norfolk,  220 
U.  S.  472,  477,  65  L.  ed.  648,  660,  31  Sup. 
Ct.  Bep.  4^5;  Duncklee  v.  Webber,  161 
Mass.  408,  411,  24  N.  E.  1082;  and  easea 
cited  In  24  Cyc.  1067;  18  Am.  t,  Eng.  Ene. 
Law,  2d  ed.  060.  It  has  come  back  to  what 
it  started  as  being, — a  construetlon  xtt  tha 
law;  and  since,  notwithstanding  its  age,  tba 
special  effect  of  demiti  has  not  entered  into 
speecb  so  tar  as  to  reach  popular  under- 
standing, the  rule  still  may  be  construed  aa 
extending  no  further  than  reason  dietatea. 
Indeed,  warranties  in  law  always  have  been 
dealt  with  on  this  principle.  See  e.  f., 
Brett  v.  Cumberland,  Cro.  Jac.  621,  623. 
Therefore  we  may  consider  the  question  be- 
fore us  on  the  footing  upon  which  it  waa 
discU&sed  by  the  supreme  court  of  tho  state. 
The  question  is,  then,  whether  our  duty 
requires  ub  to  overthrow  a  decision  that 
the  policy  of  the  state  law  exclude*  a  con- 
structive obligation  to  indemnify  against 
the  exercise  of  tbe  sovereign  power  of  tax- 
ation from  leases  by  the  state.  Put  in  thia 
form,  it  is  not  hard  to  answer.  When  the 
law  creates  an  obligation  outside  of  the 
expressed  Intent  of  the  parties,  it  must 
consider  all  tbe  eircumetances,  and  the 
effect  with  reference  to  them.  In  ordinary 
cases  the  whole  property  is  taxed,  and 
which  party  shall  bear  the  burdeff  ia  not 
a  instter  of  public  concern.  But  when 
tbe  state  makes  the  lease,  the  auppoaed 
obligation  would  be  an  obligation  not  ta 
tax, — a  restriction  of  public  import  not 
lightly  to  be  impoaed.  Providence  Baok 
V.  Billings,  4  Pet.  614,  661,  7  1,.  ed.  B39, 
966;  Wells  v.  Savannah,  IBl  U.  5.  631, 
639,  640,  46  L.  ed.  088,  991,  992,  21  Sup. 
Ct  Rep.  607;  St.  Louis  v.  United  B.  Co. 
210  U.  S.  266,  273,  274,  62  L.  ed.  10.14, 
1067,  loss,  28  Bup.  Ct.  Rep.  630.  J.  W. 
Perry  Co.  v.  Norfolk,  220  U.  S.  472,  480, 
65  L.  ed.  S48,  661,  31  Sup.  Ct.  Bep.  465. 
It  is  urged  that  to  deny  tbe  etate's  obli- 
gation discriminatee  uDconstitutlonally 
against  thia  claas  of  lessees,  since  all  othara 
are  tree  from  the  burden.  But  that  is  not 
true.  Whether  landlord  or  tenant  AM 
pay  a  tax  Is  a  matter  of  private  arrange- 
ment, and  the  practice  one  way  or  the  oth- 
er has  no  bearing  on  the  matter.  The  argu- 
ment from  Inequality  really  works  tbe  otbar 
way.  If  theat  leaseholds  are  not  [690]  tax- 
able, they  area  favored  claas  of  property; 
for  ordinarily  leaseholds  are  tucd  even 
if   they   are   lumped  and   included   in   tiia 
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value  of  the  fee.  When  an  interest  in 
land,  whether  freehold  or  for  jears,  la 
•erercd  from  the  public  domain  and  put 
into  private  bands,  the  natural  implica- 
tion U  that  it  goea  there  with  the  ordioaiy 
ineidenta  of  private  proper^,  and  the  re- 
fers ia  mbject  to  being  taxed.  Bee  New 
York  «  rel.  Metropolitan  Street  R.  Co.  v. 
New  York  Bute  Tai  Comra.  199  U.  S.  1, 
38.  50  L.  ed.  06,  26  Bup.  Ct.  Rep.  70S,  4 
Ann.  Cas.  3S1. 

The  plaintifTe  in  error  think  that  thus 
far  there  hae  been  a  failure  to  understand 
their  contention  that  these  assesBments  are 
against  the  land,  and  therefore  are  met  by 
the  auppoeed  contract  of  the  state,  that  the 
lessees  should  have  the  land  free  of  all 
charges.  The  court  below  appears  to  na 
to  have  decided  in  direct  response  to  that 
argument  that  the  contract  of  tbe  state  did 
sot  go  BO  far,  and  we  are  of  opinion  that 
*•  ought  not  to  pronounce  the  deelaion 
*Tong.  There  was  some  subsidiary  disc'ie- ' 
■ton  of  the  meaning  and  operation  of  the 
■titutes,  but  upon  those  matters  we  do  not 
go  behind  the  judgment  of  tbe  supreme 
"mit  of  the  state. 
Judgment  affirmed. 


MZA  HBRHAN08  S.  en  C,  Appt., 

UlCARDO  A.  OANDIA  CALDENTEY. 

(See  B.  C.  Baporter'e  ed.  890-692.) 

•**»■!  —  rerlew  of  facta  —  concnrrent 

■ending)!  below. 
^^1.  The  Federal  Supreme  Court  will  not 
^Z^      behind    the    well   warranted    concurrent 
[Swings  of  fact  by  the  two  lower  courts. 

^r  ntber  canes,  see  Appeal  and  Error,  4881- 
.     ••»B9.  In  Digest  Bnp.  Ct.  1908.] 
Kkpeai  _  jadgment  —  afOrmance  wltta- 

^^at  prejadlce. 
^^^%.  An  affirmance  of  a  decree  in  a  suit  for 
rf  ^     sccounting,   upon   suggestion   that  such 
i^t^ree   charges    some    items    twice,    will    be 
'~  ^-thout  prejudice  to  the  reopening  of  tbr 

-*ount   for   the  purpose   of   correcting   er 


Submitted    December    16,    1913.      Decided 
January  6,  1914. 

APPEAL  from  the  Supreme  Court  of 
Porto  Bico  to  review  a  decree  which  ai- 
flnned  a  decree  of  the  District  Court  ot 
Ban  Juan,  in  favor  ot  plaintiff  in  a  suit 
for  an  accoonting.    Affirmed  without  preju- 


dice  to  reopening  the  account  for  tlie  cor- 
rection of  errors  of  calculation. 

See  same  case  below,  IT  P.  R.  R.  7B0. 

The  facts  are  stated  in  the  opioion. 

Hes'srs.  Frederic  R.  Condert  and  F«nl 
Faller  submitted  the  cause  for  appellant. 

Meura.  Frederic  R.  Coudert  and  Cbarles 
B.  Samuels  also  filed  a  brief  for  appellant. 

Mr.  Oharlea  F.  Camsl  submitted  the 
cause  for  appellee.  Mr.  A.  Sarmiento  waa 
oD  the  brief. 

Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court; 

This  la  a  suit  by  the  appellee  to  recover 
the  sura  allied  by  him  to  he  due  upon  a 
correct  account  between  tbe  defendanta  and 
himself.  The  facts  as  found  are  that  the 
appellee  was  employed  by  the  defendanta, 
copartners,  at  a  monthly  salary  and  10  per 
cent  of  the  net  proBts,  to  be  credited  in  bis 
private  account;  that  after  about  seven  yeara 
and  a  half  he  left  the  firm  on  March  II, 
1910;  that  the  points  of  difference  as  to  ac- 
counting concern  the  valuation  of  an  estate 
bought  by  tbe  firm  and  of  some  uuliarvested 
and  unsold  crops.  The  Drm  credited  the  es- 
tate at  cost,  (20,584.67,  but  the  courts  be- 
low found  that  it  was  worth  (80,000, 
charged  the  difference,  (59,416.33,  as  profit, 
and  credited  the  appellee  with  $5,941.68. 
They  likewise  found  that  the  proflt  on  the 
crops  waa  much  greater  than  the  appellee's 
estimate,  and  therefore  allowed  him  tbe 
(2,000  claimed  In  his  complaint. 

It  may  be  that  we  should  adopt  a  differ- 
ent rule  from  that  followed  by  the-eourta 
below  if  tbe  question  came  here  as  a  pure 
question  of  law.  But  It  appears  that  tbj 
opinion  of  both  courts  that  thej  found  tbe 
appellants  to  have  admitt«d  the  propriety 
of  charging  an  Increase  in  [692]  the  value 
of  the  estate  as  a  profit,  so  that  the  question 
was  narrowed  to  one  of  amount.  He  princi- 
ple being  settled  in  this  way,  it  was  applied 
ti>  the  unsold  crops.  We  do  not  go  behind 
these  well -warranted  findings  of  fact,  and 
really  there  la  nothing  else  before  ua.  The 
assignment  of  errors  raised  some  other 
points,  but  theee  were  the  only  matters  that 
pressed  in  the  final  argument,  or  that 
could  have  been  pressed  with  any  hope  of 
uccees.  It  is  suggested  that,  if  otherwiae 
ight,  the  Judgment  charged  the  appellants 
With  some  items  twice  over.  We  do  not 
see  it,  but  It  there  has  been  any  oversight 
in  this  respect,  our  affirmance  of  the  Judg- 
ment will  be  without  prejudice  to  reopening 
the  account  lor  the  single  purpose  of  cor- 
recting errors  of  calculation  if  permitted 
upon  application  to  tbe  Supreme  Court. 
Judgment  affirmed. 
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NATHANIEL  W.  HOBBS.  Tnwtos,  Appt., 

HEAD  A  D0W8T  COMPANY. 

(See  B.  0.  Reporter'*  ed.  692-TOl.) 

Appeal  —  trom  circuit  court  ot  appeals 
—  bankrapter  cbm,  . 

1.  A  decr««  of  k  circuit  court  of  ftppesli 
vhich  •fflimed  k  decree  of  a  diitrlct  court, 
dismiuing    the    petition    of    •    truitee    in 


terialB,   u   appealable   to   the   Federal   Su- 

rreme  Court. 
Pot  otber  naei.  aec  Api»eal  anfl  Brrar,  S04. 
809.  la  DlBcat  Sup.  Ct  1908.] 

Appeal  —  review  of  facts  —  andlncs  of 


2.  A  ■nastftr's  finding,  follonrd  bj  both 
the  diitrieteonrt  and  the  circuit  court  of 
Bpp«aia,  that  a  building  contractor  wu 
justilled  Id  itopping  work  before  putting 
on  the  final  touches,  will  not  be  disturbed 
OB  appeal  where  there  is  evidence  that  such 
contractor  only  stopped  work  when  told 
bj  the  owner  of  the  latter's  insolvency,  and 


4»30.  tn  DIeest  Bap. 

Bankrnptcr    —    aToldlng     mechanlca' 
Hen. 

a.  Failure  to  take  the  proper  steps  tu 
secure  a  hearing  on  the  merits  in  the  high- 
est Btat«  court  of  the  exceptions  to  a  judg- 
ment entorclng  a  mechanics'  lien  against 
a  bankrupt  estate  does  nut  constitute  an 
equitable  ground  for  going  behind  the  state 
court's  Judgment  at  the  instance  of  thi: 
trustee  in  bankruptcy,  in  order  to  defeat 
the  lien,  on  the  ground  that  the  building 
contract  on  which  the  lien  was  based  was 
entire,  and  that  whatever  justification  there 
may  have  been  for  stopping  work,  or  ground 
tor  a  (luintuin  meruil,  nothing  short  of  com- 
plete performance  would  earn  the  contract 
price  as  such,  or  establish  a  lien  for  the 
same,  where  the  failure  to  get  the  excep- 
tions considered  was  due  to  no  fault  of  the 
lienor,  but  solely  to  the  conduct  of  those 
tlien  representing  the  estate. 

otlier  eases,  see  Bonkruptcj,  yi.  b,  2,  tn 


[For  0 


t  Sap.  Ct.  1B08.1 

[No.  U8.] 


Argued   December    18   and    19,    1913.      De- 
rided January  E,  1914. 


Non. — Od   the   appellate  Jurisdiction   of 


a  Y.  Stone 
L.  ed.  U.  8.  673. 

On  the  appellate  jurisdiction  of  the  Fed- 
eral Supreme  Court  over  eircult  courts  of 
appeals — see  note  to  Baglejr  t.  General  Fire 
Extinguisher  Co.  fi3  L.  ed.  U.  S.  605. 

^  to  excuse  far  nonperformance  of  con- 
tract generally,  see  notes  to  United  States 
T.  Peck,  26  L.  ed.  U.  S.  48,  and  JackaoDville, 
H.  P.  R.  &  Nav.'  Co.  t.  Hooper,  40  L.  ed. 
U.  S.  516. 
4dt 


APPEAL  from  the  United  SUtea  Cir- 
cuit Court  of  Appeals  for  the  First  Cii^ 
cult  to  review  a  decree  which  affirmed  a  de- 
cree of  the  Diatrict  Court  for  the  District 
of  New  Bnmpshire,  dismissing  the  petitioB 
of  a  trustee  in  bankruptcy  t«  prerent  tha 
enforcement  in  a  state  court  of  a  lien  for 
labor  and  materials.    Affirm«d. 

See  same  case  bel9w,   106  C.  C.  A.  619, 
164  Fed.   4n9;   en  rehearing,   107   C.   C.  A. 
663,  1B6  Fed.  1006. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henrr  F-  Hollia  argued  the  causa 
and  Aled  a  brief  for  appellant: 

However  the  authorities  ma;  differ  npoa 
the  question  whether  a  lien  may  be  created 
upon  an  implied  contract,  they  all  agree 
that,  in  case  there  is  an  express  contract, 
there  can  be  no  lien  unless  the  claimant 
allows  one  of  three  things: 

1.  That  be  has  performed  the  contract. 
Rochford  T.  Rochford,  192  Mass.  232,  78 
N.  K.  454;  General  Fire  Extinguisher  Co. 
T.  Chaplin,  183  Mass.  S76,  67  N.  E.  321; 
Rome  Uotel  Co.  v.  Warlick,  87  Ga.  34,  13 
S.  E.  110-,  Thomas  v.  lIlinolB  Industrial 
University,  71  111.  310i  itohem  v.  Seabury, 
141  Pa.  5fl4,  21  Atl.  G74 ;  Moritz  v.  Larsen, 
TO  Wis.  6G9,  30  N.  W.  331;  John  PritzlalT 
Hardware  Co.  v.  Berghoefer,  103  Wis.  3S9, 
79  N.  W.  664;  Cahill  v.  Heuscr,  2  App. 
Div.  292,  37  N.  Y.  Supp.  736;  Fatnrio 
V.  Stauldiner,  125  App.  Div.  636,  110  N.  Y. 
Supp.  137;  Gunther  y.  Bennett,  72  Hd.  384, 
19  Atl.  1048;  Maryland  Brick  Co.  t.  Spil- 
man,  79  Md.  337,  IT  L.R^.  599,  8S  Am. 
St.  Rep.  431,  25  Atl,  297;  Derrickson  T. 
Edwards,  29  N.  J.  L.  468,  8  Am.  Dec  220; 
McGraw  v.  Godfrey,  16  Abb.  Pr.  N.  8.  SS8. 
Ur  2.  That  he  has  been  prevented  from 
doing  so  by  the  other  party. 

Bowes    V.    Reliance    Wire-Works    Co.   46 
Minn.  44,  48  N.  W.  44B;  Knight  v.  Norrls, 
13  Minn.  473,  Gil.  433;  Uenntstoun  v.  Mc- 
Allister, 4  E.  D.  Smith,  729;  Kinney  t.  Sher- 
man,  28   111.   523;    Charntey   v.   Honig,    74 
Wis.  163,  42  N.  W.  220;  Hutchins  v.  Bautch, 
123  Wis.  394,  107   Am.  St.  Rep.  1014,  101 
N.  W.  671;  Catlin  v.  Douglass,  33  Fed.  509; 
SproesBig  v.  Kcutel,  IT  ti.  Y.  Supp.  839. 
Or  3.  That  performance  has  been  waived. 
Cahill  V.  Heuser,  2  App.  Div.  292,  3T  N, 
Y.   Supp.   736;   Floyd  v.  Rathledge,  41   lU. 
App.   370;    McCue   v.   Whitwell,   166   Mass. 
205,  30  N.  E.  1134;   Stewart  v.  McQuaide, 
48  Pa.  191  i  20   Am.  t  Eng.  Enc.  Law,  2d 
ed.  366. 
Breach  by  one  party  is  no  excuse  for  fail- 
'e  to  perform  by  the  other  party. 
Geary  v.  Bangs,  33  lU.  App.  584;  Kinnty 
Sherman,  28  lU.  S23;   West  t.  Bechtal, 
126  Mich.  144,  51  L.R.A.  791,  84  N.  W.  09| 
Winchester  v.  Newton,  2  Allen,  492;  Dex 
,-.         SSI  V.  B. 
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T.  D^,  3  Wend.  361;  U'Qrath  v.  Horgftn, 
T2  App.  OIt.  168,  70  N.  Y.  Supp.  416;  Oa- 
good  V.  Bauder,  7S  Iowa,  SfiS,  I  L.R.A.  056, 
39  H.  W.  8B7i  Myer  t.  Wheeler,  65  Iowa, 
SM,  21  N.  W.  0B2;  Hanaon  v.  Conaumen' 
StMun  Heating  Co.  T3  Iowa,  70,  34  S.  W. 
495;  Bianefai  t.  Hughea,  124  Cal.  27,  66 
Pae.  SIO;  3  Page,  Coatr.  |  1490  (7) ;  H«t- 
•ey  Steel  A  Iron  Co.  ».  Naylor,  L.  R.  9  App. 
Caa.  434;  Cox  v.  HcLaughlin,  64  Cal.  606; 
Campbell  T.  Uajtod,  24  H.  8.  66;  Mill  Dam 
FoUDdry  t.  Hovey,  21  Pick,  436;  Howe  r. 
Howe  t  O.  Ball  Bearing  Co.  83  C.  C.  A. 
636,  164  Fed.  826;  Kauflman  t.  Baeder,  64 
LJLA.  247,  47  C.  C.  A.  273,  108  Fed.  181; 
PaturxD  V.  Bhuldiner,  126  App.  Dir.  636,  110 
N.  Y.  Supp.  139 ;  Boon  t.  Eyre,  1  B.  Bl.  273, 
2  Reviled  Rep.  768^  18  Eng.  Rul.  Cas.  309. 

InHlveney  of  one  party  ia  no  ezciue  for 
abandoning  work  by  the  other  party. 

Pbenlx  Kat  Bank  v.  Waterbury,  197  N. 
T.  161,  90  N.  E.  435;  Insurance  CommiaBion 
▼.  People's  F.  Ina.  Co.  63  N.  B.  62,  44  Atl. 
82;  Bank  Comrt.  y.  New  Hampshire  Trust 
Co.  89  N.  H.  623,  44  Atl.  130;  New  England 
Iron  Co.  y.  Gilbert  Eler.  R.  Co.  91  N.  Y. 
163;  Devlin  y.  New  York,  63  N.  Y.  8;  Mer- 
eliant  t.  EUwson,  Clarke,  Ch.  123;  UodeThlll 
r.  North  American  Gaslight  Co.  31  Hoir. 
Pr.  34;  Re  Carter,  21  App.  Uiv.  118,  47  N. 
T.  Supp.  3S3;  Hobba  t.  Columbia  Palia 
Brick  Co.  167  Mass.  112,  31  N.  £.  766;  C.  F. 
Jewett  Pub,  Co.  y.  Bntler,  169  Maas.  620,  22 
LJt.A.  263,  34  N.  E.  1087 ;  Southern  Lumber 
Co.  r.  Mercantile  Lumber  &  Supply  Co.  89 
Mo.  App.  144;  Re  Edwarda,  L.  R.  S  Ch.  293, 
42  L.  J.  K.  B.  N.  S.  37,  28  L.  T.  N-  S.  326,  21 
V/vA.  Rep.  349;  MeConaell  t.  Hewea,  SO  W. 
Va.  33,  40  S.  E.  43S;  BraBsel  v.  Trozel,  68 
111.  App.  133;  Boorman  t.  Nash,  9  Bam.  k 
C.  146,  7  L.  J.  K.  B.  160;  Wald'a  Pollock, 
Contr.  ad  ed.  366,  note  38;  Page,  Contr, 
f  1449,  p.  2243;  Benjamin,  Sales,  p.  BOB; 
Withrow  Lumber  Co.  t.  Glasgow  loTest. 
Co.   101   Fed.  ess. 

Nothing  is  due  under  the  contract. 

Bobtneon  y.  Crown inshi eld,  1  N.  H.  76; 
Currier  y.  Boston  ft  M.  R.  Co.  34  N.  H.  498; 
Danforth  y.  Freeman,  69  N.  H.  460,  43  Atl. 
621;  Wadleigh  y.  Sutton,  6  N.  B.  16,  23 
Am.  Dec.  704;  Dame  y.  Woods,  73  N.  H.  222, 
70  L.R.A.  133,  SO  Atl.  744. 

Nothing  being  due  under  the  contract,  no 
recovery  can  be  had  in  the  lien  suit. 

20  Am.  ft  Eng.  Enc.  Law,  2d  ed.  620; 
Kendall  t.  Pickard,  67  N.  H.  473,  32  AU. 
763;  Kiblhurg  t.  United  States,  97  U.  8. 
398,  24  L.  ed.  1106;  Martiaaburgft  P.  R.  Co. 
v.,March,  114  U.  S.  649,  29  L.  ed.  266,  6 
Sup.  Ct.  Rep.  1036;  Palmer  v.  Clark,  106 
Hasa.  373;  Chicago.  B.  F.  ft  C.  R.  Co.  t. 
Price,  138  t1.  B.  186,  34  L.  ed.  917,  11 
Snp.  Ct.  Rrp.  290;  Harmon  t.  Aahmead,  60 
Cal.  439;  Pitt  t.  Acosta,  18  Fla.  270; 
BS  L.  ed. 


Thomas  v.  Turner,  16  Ud.  106;  Laoar  t, 
Dunn,  lis  N.  Y.  406,  22  N.  B.  270;  Kinney 
T.  Rudnut,  3  111.  472;  Preuaser  r.  Florence, 

4  Abb.  N.  C.  136;  Bchrotb  v.  Black,  60  IlL 
App.  168. 

As  a  general  rule,  if  there  ba*  been  an 
honest  endeavor  to  complete  the  contract, 
and  substantial  compliance  with  ita  terms, 
a  lieu  may  be  enforced. 

20  Am.  ft  Eng.  Enc.  Law,  2d  ed.  368,  387; 
27  Cyc.  86-87. 

But  the  anthorltiea  are  equally  clear  that 
a  wilful  omission  in  the  performance  of  the 
contract,  unless  trivial,  will  preclude  the 
assertion  of  a  lien. 

20  Am.  ft  Eng.  Enc.  I«w,  2d  ed.  367 ;  27 
Cyc.  86,  note  27;  Van  Qief  v.  Van  TechUn, 
130  N.  Y.  579,  29  N.  E.  1017;  Elliott  *. 
Caldwell,  48  Minn.  357,  9  LJLA.  62,  46 
N.  W.  846;  D'Amato  t.  Oentlle,  173  N.  Y. 
696,  66  N.  E.  1116,  64  App.  Div.  826,  66 
K.  Y.  Supp.  833;  Weeks  r.  O'Brien,  27 
Jones  ft  S.  28,  12  N.  Y.  Supp.  720;  May  y. 
Uenton,  IS  Hise.  737,  41  N.  Y.  Supp.  660; 
Fox  V.  Davidson,  36  App.  Div.  169,  56  N. 
Y.  Supp.  624;  Spence  v.  Ham,  27  App.  Dtv. 
379,  50  N.  Y.  Supp.  960;  Anderson  v.  Todd, 

5  N.  D.  168,  77  N.  W.  699;  Federal  Trust 
Co.  V.  Guingues,  76  N.  J.  Eq.  496,  74  Atl. 
664;  Braeeth  v.  State  Bank,  12  N.  O.  490, 
9B  N.  W.  79;  Wade  v.  Haycock,  25  Pa.  382; 
Gillespie  Tool  Co.  v.  Wilson,  123  Fa.  19, 
IB  Atl.  36;  Sherry  v.  Madler,  123  WU.  621, 
101  N.  W.  1005;  Roane  v.  Murphy,  —  Tax. 
Civ.  App.  — ,  96  S.  W.  782;  Hahn  v.  Bona- 
cum,  76  Neb.  837,  107  N.  W.  1001,  109  N. 
W.  368;  Gillii  v.  Cobe,  177  Mass.  584,  SO 
K.  B.  456;  Burke  v.  Coyne,  188  Maas.  401, 
74  N.  E.  942;  Schindler  v.  Green,  7  Cal. 
Unrep.  229,  B2  Pac.  341 ;  Smith  v.  Buggiero, 
173  N.  Y.  614,  66  N.  E.  1116;  King  t.  Moore, 
01  App.  Div.  600,  70  N.  Y.  Supp.  6;  Kohl 
V.  Fleming,  21  Misc.  690,  47  N.  Y.  Supp. 
10G2. 

This   ^peal   was   properly   taken. 

Hutabinson  t.  Otis,  100  U.  B.  652,  47  L. 
ed.  1179,  23  Sup.  Ct.  Rep.  778;  Burleigh 
V.  Foreman,  60  C.  C.  A.  100,  125  Fed.  217; 
Mason  v.  Wolkowich,  10  L.R.A.{N.S.)  765. 
80  C.  C.  A.  436,  160  Fed.  699;  Remlnji-. 
ton,  Bankr.  JS  2B70,  2871,  2882,  2000,  2312, 
2918,  2023;  Hewit  v.  Berlin  Mach.  Works. 
194  U.  S.  296,  48  L.  ed.  986,  24  Sup-  Ct.  Rep. 
690,  11  Am.  Bankr.  Rep.  709;  Re  Friend,  67 
C.  C.  A.  600,  134  Fed.  778;  Plymouth  Cor- 
dage Co.  V.  Smith,  194  U.  S.  31],  48  L.  ed. 
902,  24  Sup.  Ct.  Rep.  726;  Re  First  Nat. 
Bank,  14  Am.  Bankr.  Rep.  180;  Knapp  *. 
Milwaukee  Trust  Co.  216  U.  S.  646,  64  t.  ed. 
610,  30  Sup.  Ct.  Rep.  412;  Liddou  v.  Smith, 
67  0.  C.  A.  617, 136  Fed.  48. 

Since  the  appeal  comes  within  the  ftth 
vision  I  of  |  24a,  this  court  will  review  botk 
qneationa  of  law  and  queitioiia  of  tact. 
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BUiott  V.  Toeppoer,  167  U.  S.  327,  47  L. 
ed.  200,  23  Bup.  Ct.  Rep.  133;  Firat  Kat. 
Bink  V.  Chicago  Title  t  T.  Co.  198  U.  B. 
280,  49  L.  ed.  lOSl,  25  Bup.  Ct.  Rep.  693: 
Bemington,  Bankr.  S  8SB1. 

Mtaan.  GBorga  H,  W*Fr«n  and  Robert 
L.  Haanins  argued  the  caiue  and  Sled  a 
brief  for  appelleei: 

The  eorrectoets  of  the  conclusiona  of  fact 
b«loir  cannot  •uccesifullj  be  quMtiouMl 
further  in  this  court. 

Page  r.  Rogers,  211  U.  S.  G76,  677,  63  L. 
cd.  332,  333,  29  Sap.  Ct.  Rep.  1G9;  United 
SUtea  T.  Clark,  200  U.  U.  aoi,  006,  50  L. 
ed.  013,  616,  20  Sup.  Ct.  Rep.  340}  United 
States  V.  Stinson,  197  U.  S.  200,  207,  49  L. 
wL  724,  726,  2S  Bup.  Ct.  Rep.  420;  The  U«r- 
OMDle  (Uceanie  Steam  fJav.  Co.  v.  Aitken) 
106  U.  B.  589,  595,  49  L.  ed.  610,  013,  25 
Sup.  Ct.  Bep.  S17 ;  Illinoii  t.  IlltnoU  C.  R. 
Co.  lU  V.  S.  77,  9S,  4S  L.  ed.  440,  449,  22 
Sup.  Ct.  Rep.  300;  Furrer  r.  Ferrie,  14S  U. 
8.  132,  36  L.  ed.  649,  12  Snp.  Ct.  Rep.  S21; 
Brainard  t.  Buck,  184  U.  8.  99,  104,  46  L. 
ed.  449,  452,  22  Sup.  Ct  Rep.  458;  Schwarts 
T.  DuH,  187  U.  S.  8,  SO,  47  L.  ed.  53,  59, 
23  Bup.  Ct.  Rep.  4-,  Hj-Yu-TBe-Hit-Kin  t. 
Smith,  194  V.  B.  401,  412,  48  L.  ed.  1039, 
I04B,  24  Sup.  Ct.  Rep.  070. 

When  the  contract  ie  Bubetantially  com- 
pleted, the  contractor  ia  entitled  to  hii  lien. 
Tbii  ia  an  application  of  a  rule  of  eoromoo 
law  to  suita  for  the  enforcement  of  me- 
ebanica'  liens. 

Bergfors  r.  Caron,  190  Mui.  168,  76  N.  B. 
SGG;  Hobart  v.  Reevei,  73  III.  527;  Hsnkee 
T.  Arundel  Realty  Co.  98  Minn.  SIO,  108  N. 
W.  842;  Nolan  *.  Whitney,  88  N.  Y.  048; 
Phillip  V.  Gallant,  62  N.  Y.  2fie;  McCue 
V.  Wbitnell,  IGO  Man.  206,  30  N.  E.  11S4; 
Dyer  v.  Lintc.  70  N.  J.  L.  204,  68  Atl.  608; 
Sherry  t.  Madler,  123  Wis.  021,  101  N.  W. 
lOOG;  Ksne  t.  Stone  Co.  39  Ohio  St.  1; 
Bockel,  Mechanics'  Llena,  H  49,  127;  Horn 
T.  Batehelder,  41  N.  H.  80;  27  Cyc.  85; 
Bpence  t.  Ham,  27  App.  Uiv.  379,  SO  N.  Y. 
Supp.  S60;  Ball  v.  Long,  84  Misc.  1,  08 
N.  Y.  Bupp.  S24;  Moore  t.  Carter,  140  Pa. 
492,  23  Atl.  243;  Uoore  t.  Dugan,  179  Mass. 
1S3,  60  N.  B.  488. 

While  insolvency  of  Itaelf  is  not  a  breach 
of  contract,  and  does  not  authorize  recls- 
■lon,  there  may  be  inch  an  admission  of 
the  InsolTency  as  amounts  to  a  declara- 
tion of  intention  not  to  abide  by  the  con- 
tract, and  it  may  operate  as  a  renuacls- 
tion. 

3  Elliott,  Ctmtr.  p.  226;  Re  Phtnii  Beaie- 1 
ner  Steel  Co.  L.  R.  4  Ch.  Div.  108,  4«  L.  I 
J.  Ch.  N.  B.  116,  36  L.  T.  N.  S.  770,  25  Week  | 
Kep.  187;  Ex  parte  Stapteton,  L.  R.  10  ' 
Ch.  Div.  SSa,  40  L.  T.  N.  8.  14,  27  Week. 
Bep.  SST;  HcEeniie  t.  Weiaemaii,  118  Ala. 
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104,  22  So.  SOB;  Freemati  r.  Topkis,  1 
Marv.  (Del)  174,  40  Atl.  948;  Dornum  v. 
Weekly,  ~  Teun.  —,  39  B.  W.  890;  Halla- 
cher  V.  Henrein,  —  Tenn.  — ,  39  S.  W.  869; 
Be  Neff,  28  L.R.A.(N.S.)  349,  84  C.  C.  A. 
561,  167  Fed.  61;  Lovell  t.  Bt.  Louia  Mat. 
L.  Ins.  Co.  Ill  U.  S.  264,  28  L.  ed.  423, 
Sup.  Ct.  Rep.  390;  Bank  Comrs.  v.  New 
Hampshire  Trust  Co.  09  N.  H.  623,  44  AtL 
180. 

Failure  to  pay  inatalmenta  due  under  the 
contract  may  amount  to  a  renunciation  by 
the  defendant,  and  jnstify  ccMatitm  of 
work  under  the  contract. 

Freeto  t.  Boughton,  68  N.  U.  101;  South 
Fork  Canal  Co.  v.  Gordon,  6  Wall.  681,  509, 
18  L.  ed.  894,  89G;  Thomas  t.  Stewart,  1S2 
N.  Y.  662,  30  N.  E.  677;  -WooU  *.  Schaefer, 
103  App.  Div.  667,  93  N.  Y.  Supp.  184; 
Holl  V.  Long,  34  Misc.  1,  68  N.  Y.  Sapp. 
522;  Huetter  v.  Redhead,  31  Wash.  S20,  71 
Pac.  1016;  Eastern  Forge  Co.  v.  Gorbin,  182 
Mass.  693,  06  N.  E.  419;  Johnson  Forge  Co. 
V.  Leonard,  3  Penn.  {De\.)  342,  57  LJLA. 
225,  04  Am.  St.  Rep.  86,  61  Atl.  306;  Van- 
degrift  V.  Cowles  Engineering  Co.  161  N. 
Y.  443,  48  LJ{.A.  886,  66  S.  E.  941. 

II  the  defendant  repudiates  or  abandons 
the  contract  before  its  completion,  that 
"dispenses"  the  contractor  from  his  part  of 
the  agreement.  (Holt  v.  United  Security 
L.  Ins.  A  T.  Co.  74  N.  J.  L.  801,  11  L.R.A. 
(N.S.)  100,  67  Atl.  118,  12  Ann.  Caa. 
11061.  Thia,  of  course,  ia  elemental  The 
conflict — or  rather  discussion,  for  tbe  doc- 
trine is  settled — comes  when  «  remedy  Is 
sought  by   tbe  contractor. 

In  Hochster  v.  De  L»  Tour,  2  El.  ft  Bl. 
678,  6  Eng.  Rul.  Gas.  576,  Lord  Campbell 
enunciated  the  doctrine  that  ia  now  ac- 
cepted  almost   universally: 

"If  it  ahouid  he  held  that,  upon  a  eoa- 
tract  to  do  an  act  upon  a  future  date,  re- 
nunciation of  the  contract  by  one  parfy 
dispenses  with  the  condition  to  be  performed 
in  the  meantime  by  the  other,  there  aeema 
no  reason  for  requiring  the  other  to  wait 
until  the  date  arrives  before  seeking  hla 
remedy  by  action,  and  the  only  ground  upon 
which  the  condition  can  be  dispensed  with 
seems  to  be  the  renunciation  which  may  iie 
treated  as  breach  of  contract." 

It  is  the  Srmly  established  law  at  the 
Federal  forum  that  in  such  a  case  the  in- 
jured party  may,  if  he  desires,  sue  at  once 
upon  the  contract  and  recover  damages  for 
the  breach. 

Roehm  v.  Horst,  178  U.  S  1,  44  L.  ed. 
963,  20  Sup.  Ct,  Bep.  780;  3  Elliott,  Contr. 
I  2030;  O'Neill  v.  Supreme  Council,  A.  L. 
H.  70  N.  J.  L.  410,  67  Atl.  463,  1  Ann.  Cas. 
422;  The  Elixa  Lines,  199  U.  S.  119,  60 
L.  ed.  116,  26  Sup.  Ct.  Rep.  8,  4  Ann.  Caa. 
406;  McBatb  v.  Jonea  Cotton  Co.  79  C.  C.  A. 
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tin,  149  Fed.  SB3;  Micbigsn  Yacht  A  Pow- 
er Co.  t.  Buech,  76  C.  C.  A.  100,  143  Fed. 
U»i  Be  Stern,  G4  C.  C.  A.  60,  110  Fed.  004 ; 
LoreU  *.  St.  Lonie  Mut.  L.  Ing.  Co.  Ill  U. 

B.  2M,  28  L.  ed.  423,  4  Sup.  Ut.  Bep.  390: 
Ckrr  ▼.  Hunllton,  120  U.  B.  263,  HI  L.  ed. 
MO,   9   Sap.   Ct.   Bep.   206;    Be   Swift,   GO 

C.  C.  A.  2S4,  112  Fed.  316;  Re  FettltiKill. 
137  Fed.  143;  BeNeff,  28  UB.A.(N.8.)  340. 
84  C.  C.  A.  681,  167  Fed.  67. 

TttMt  in  c*ae  ol  breach  ol  an  executor; 
coDtract,  the  iDJnrcd  pftrt;  maj  at  hia  elec- 
tion bring  an  action  on  the  contract  to  re- 
corer  dunagei  (or  its  breach,  or  recover  the 
nlue  of  the  coniideration  furnished  on  a 
fiaittum  •teniit,  U  the  law  in  New  Hwnp- 
itiire. 

Drew  T.  Claggett,  SB  N.  H.  433;  Bank 
Cooira.  T.  New  Hampshire  Truat  Co.  60 
H.  E.  SZ8,  44  Atl.  130. 

The  company  had  performed  labor  aod 
fumiihed  materials  b;  virtue  of  a  con- 
tract with  the  owner,  i.  e.,  the  Club,  and  was 
pioperlj  adjudged  a  lien  in  accordance  with 
tbe  atatutc  for  an  amount  determined  bj  thp 
contract  itself  aa  a  measure  of  the  value  of 
-fctte  services  performed  and  materials  or 
^-aipplles  fumiahed.  The  damages  were  in 
^Ke  nature  of  a  debt  due  under  the  contract. 
McCue  V.  Whitwell,  166  Mass.  207,  30 
*a.  E.  1134. 

The  measure  of  recover;  is  the  contract 
X>ri[:e,  less  a  deduction  for  the  work  undone. 
'■^'iit  rule  is  the  same  wherever  the  contractor 
*•  Ihe  righteous  party. 

3  Sutherland,  Damages,  p.  217B;  2  Sedgw. 
damages,  p.  1316;  Rockel,  Mechanics'  Li< 


■Dam: 


1»-   127;   Hutt  T.  Hickey,  67  N.  H.  417,  20 

■*tl.  4GS;   Moore  v.  Dugon,  170  Mass.  153, 

«0    ji.  E.  488;  Sherry  v.  Madler,  123  Wig. 

'*!,  101  N.  W.  1096;  Moore  v.  Carter,  148 

^«.  4B2,  23  Atl.  243;  Hall  v.  Long,  34  Misc. 

:•    es  N.  Y.  Supp.  G22;  McQrath  v.  Horgan, 

4*      App.   Div.   162,   76   M.   Y.   Supp.   416; 

^^rke  V.  Coyne,  18B  Mass.  404,  74  N.  E. 

r^%;  Norwood  v.  Lsthrop,  ITS  Mass.  210, 

fcS    N.E.  660;  McOuev.  Whitwell,  156  Mass. 

f^":r,  30  N.  B.  1134;   Wheeden  v.  Fiske,  50 

r*!~  H.  127;  Chamley  v.  Honig,  74  Wia.  183, 

'fe   N.  W.  220. 
E  As  a  general  pnqioeition,  the  laws  relat- 

^^^  g  to  the  enforcement  of   liens  are  given 
^^       liberal  construction. 
-..^^   Traak  r.  Searle,  121  Mass.  220;  Shaw  t. 
^^oung.  87  Me.  271.  32  Atl.  807;  Durling  v. 
^^ould,  63  He.  134,  21  All.  833;  20  Am.  ft 
■^ng.  Edc,  Law,  2d  ed.  27T,  373;  Morgan  v. 
^irst  Nat  Bank,  76  C.  C  A.  236,  145  Fed. 
'*7Z. 

Wherever  the  contractor  is  justified  In 
veaaing  performance  of  an  uncompleted 
vzeentory  contract,  by  reason  of  the  owner's 
latcrfercnce,  failure  to  make  payments, 
waiver,  renunciation,  or  repudiation  of  the 
It  I*,  od. 


contract,  bankruptcy  or  voluntary  disable- 
ment, he  may  cease  work  and  at  once  bring 
an  action  either  on  the  contract  for  dam- 
ages or  indebitatus  assumpsit  for  the  value 
rendered.  In  either  event  be  is  entitled  to 
a  lien  judgment. 

Freeto  v.  Houghton,  68  N.  H.  100;  Howea 
V.  Reliance  Wire-Works  Co.  40  Minn.  44, 
48  N.  W.  443;  Knight  v.  Norria,  13  Minn. 
473,  Oil.  436;  Dennistoun  t.  McAllister,  4 
E.  D.  Smith,  72B;  Burke  v.  Coyne,  188  Mass. 
401,  74  N.  E.  042;  Smith  v.  Wetmore,  107 
N.  Y.  230,  60  N.  E.  410;  Brady  v.  Oliver, 
126  Tenn.  606,  41  L.B.A.(N.IS.)  60,  147 
S.  W.  1135,  Ann.  Cas.  1013C.  376;  Baker 
V.  Waldron,  92  Me.  17,  69  Am.  St.  Rep.  4S3, 
42  Atl.  22E;  Woolf  v.  Schaeter,  103  App. 
Div.  567,  83  N.  Y.  Supp.  184;  Holl  v.  Long, 
34  Misc.  1,  68  N.  Y.  Supp.  SZ2;  Huetler  f. 
Bedhead,  31  Wash.  820,  71  Pac.  lOlG;  Mc- 
Cue V.  Whitwell,  160  Mass.  205,  30  N.  E. 
1134;  Federal  Trust  Co.  v.  Guiguea,  76  S.  J. 
Kq.  502,  74  AtL  052;  South  Fork  Canal  Co. 
V.  Qordon,  6  Wall.  SBl,  18  L.  ed.  894;  An- 
derson V.  McDonald,  31  Wash.  274,  71  Pae. 
1037. 

Waiver  ol  completion  is  a  question  of  fact. 

Danforth  v.  Freeman,  60  N.  H.  467,  43 
Atl.  621;  Fuller  t.  Brown,  07  N.  H.  188, 
34  Atl.  463. 

Mr.  Bobert  L.  Manning  also  tiled  a  sepa- 
rate brief  for  appellees; 

The  case  presents  a  proceeding  in  bank- 
ruptcy rather  than  a  controversy  arising 
in  bankruptey  proceedings. 

Coder  v.  Arte,  213  U.  S.  223,  63  L.  ed. 
772,  20  Sup.  Ct.  Rep.  436,  16  Ann.  Cas. 
lOOB;  Be  Jungmann,  108  C.  C.  A.  380,  186 
Fed.  302;  Re  Bathman,  106  C.  C.  A.  253, 
183  Fed.  eiB;  Whitney  v.  Wenman,  IBS 
U.  6.  639,  49  L.  ed.  1157,  25  Sup.  Ct.  Rep. 
778;  First  Nat.  Bank  v.  Chicago  Title  A 
T.  Co.  103  U.  S.  280,  40  L.  ed.  1051,  26 
Sup.  Ct  Rep.  603;  Re  Lee,  106  C.  C.  A. 
117,  182  Fed.  579;  Re  Farrell,  100  C.  C.  A. 
63,  176  Fed.  506;  Re  McMahon,  77  C.  C.  A. 
668, 147  Fed.  684 ;  Re  Streator  MeUl  Stamp- 
ing Co.  205  Fed.  280;  Morgan  v.  Firtt  Nat. 
Bank,  76  C.  C.  A.  230,  146  Fed.  460;  Be 
Kellogg,  67  C.  p.  A.  647,  121  Fed.  333;  1 
Loveland,  Bankr.  4th  ed.  p.  91. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  arises  upon  a  petition  by  a 
trustee  in  bankruptcy  to  prevent  the  en- 
forcement of  a  lien  for  labor  and  materials 
In  a  state  court  The  proceedings  in  the 
state  court  were  b^un  and  had  passed  to 
a  judgment  in  the  superior  court  of  New 
Hampshire,  subject  to  exceptions,  before  the 
adjudication  of  bankruptcy.  Afterwards  the 
exeeptiona    were    overruled    on    technical 
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grounda  not  toucling  th«  meritt,  the  tnu- 
tee  in  biDkniptcy  being  heArd  at  tbli  itage. 
The  kctlon  upon  the  mftttcr  in  the  courti  of 
th«  United  State*  will  be  seen  in  SS  C.  C.  A. 
84,  169  Fed.  saa,  176. Fed.  SOI,  and  100  C. 
C.  A.  SIQ,  184  Fed.  409;  ft  rehekring  being 
denied  upon  the  laat  decision  In  107  C.'C. 
A.  S63,  180  Fed.  1006,  and  an  appeal  to' 
thia  court  allowed  in  112  C.  C.  A.  326,  J91 
Fed.  811.  The  allowance  of  the  appeal  wa.^ 
correct  Knapp  v,  Milwaukee  Truet  Co.  216 
V.  6.  64S,  64  L.  ed.  610,  30  Sup.  Ct.  Rep. 
412;  Greey  v.  Dockcndorff,  Dec.  l.'i,  1913 
[231  U.  S.  613,  ante,  339,  34  Sup.  Ct.  Hep. 
188]. 

Tbe  Head  ft  Dowst  Company  had  agreed 
with  tbe  bankrupt  to  erect  a  grand  itand 
elubhoUBe,  and  other  buildings  and  struc- 
tures, for  8187,844,  and  had  completed  tbi^ 
work,  with  tbe  exception  ot  shutters  on  the 
grand  stand,  that  would  cost  about  81,000  t« 
flniab.  At  this  point  [TOO]  it  was  told 
bj  the  bankrupt  of  the  hopeless  ingolveney 
of  the  latter,  and  was  informed  that  it  must 
look  to  its  lien  to  support  its  claim.  There- 
upon the  company  stopped  work  and  b^an 
lU  lien  suit.  When  the  present  attempt 
was  made  to  reopen  the  mstter,  the  case  was 
•ent  to  a  master,  who  reported  in  great  de- 
tail the  facts  just  summed  up,  and  con- 
cluded that  the  company  was  entitled  to  a 
lien  for  $46,005.02,  exclusive  of  interest, 
that  being  the  part  of  the  contract  price 
remaining  unpaid,  less  $1,000  for  the  abut- 
ters, etc.,  and  being  also  very  nearly  the 
same  sum  that  was  found  due  in  the  state 
court.  The  judge  of  the  district  court  there- 
upon dismissed  the  trustee's  petition,  and 
hi*  decree  was  aHirnied  by  the  circuit  court 
of  appeals.    176  Fed,  GOl,  supra. 

We  shall  consider  such  questions  only  as 
are  sufficient  to  decide  the  case,  omitting 
others  that  would  have  to  be  considered  be- 
fore the  decree  below  could  be  reversed. 
Tha  trustee  argues  that  the  failure  to  take 
th«  proper  steps  to  get  exceptions  heard 
hf  the  supreme  court  of  the  state  on  the 
meriU  constitutes  an  equitable  ground  for 
going  behind  the  state  judgment  in  order 
to  defeat  it  by  4n  objection  of  the  most  nar- 
rowly technical  sort.  The  objection,  of 
course,  is  that  the  contract  was  entire,  and 
that  wlistever  justification  there  may  have 
been  for  stopping  work,  or  ground  for  a 
fuanfum  msrutt,  nothing  short  ol  complete 
performance  would  earn  the  contract  price 
•a  auch,  or  establish  a  lien  for  the  tmam. 
It  is  argued  in  the  same  connection  that  tbe 
facta  did  not  justify  the  company  in  stop- 
ping work,  but  we  shall  not  go  behind  the 
finding  of  the  mastar  in  thia  respect,  fol- 
lowed as  it  has  been,  or  say  mord  than  that, 
aa  we  construe  the  facte  and  finding,  it  waa 
4«« 


quite  right,  and  that  putting  aa  tlia  last 
touches  was  waived. 

We  are  of  opinion  that  the  .daeliiOB  wu 
equally  right.  The  eaae  waa  tried  upon  ita 
merits  and  decided  In  favor  of  the  lien  bf  tb« 
Btata  court.  I'he  failure  to  get  the  [701] 
exceptions  considered  was  due  to  no  fault  of 
the  appellee,  but  solely  to  tbe  conduct  ^f 
those  then  representing  the  interesta  of  the 
estate.  It  is  a  doubtful  suggestion  that  »n 
equity  could  he  founded  upon  this.  Cer- 
tainly it  is  an  inadequate  ground  tor  tbe 
intervention  of  equity  to  enforce  forfeiture 
of  a  claim  that  could  not  be  defeated,  tf  mt 
all,  except  by  a  most  technical  application 
of  the  law,  and  on  the  aaaumption  that  the 
■tate  court  did  not  know  tbe  law  of  tbe 
state.  We  shall  not  speculate  upon  that 
point,  beyond  saying  that  we  see  no  re*Bon 
to  doubt  that  the  state  court  was  rigbt 
(Bergfora  t.  Caron,  190  Haaa.  163.  78  K. 
E.  656,  and  cases  in  27  Cyc.  86,  87,  and 
20  Am.  ft  Bug.  Edc.  Law,  2d  ed.  388-368), 
as  we  are  satisfied  that  substantial  justice 
has  been  done.  Some  subordinata  matters 
of  detail  were  argued,  but  they  do  not  •eem 
to  us  to  need  mention;  the  whole  strength 
of  the  case  lay  in  the  matter  of  which  we 
have  disposed. 

Decree  affirmed. 


UNITED  STATES,  PUT.  in  Err, 

SAMUEL  E.  MOIST. 
(See  S.  C.  Reporter's  ed.  701-703.) 

Appeal  —  review  by  gOTeminent  In 
CTlmlnal  cKse  —  Jurisdiction. 
A  judgment  of  a  Federal  district  court 
sustatning  a  demurrer  to  'sin  Indictment 
under  the  Criminal  Code  of  Mwch  4,  lOOtl 
(35  Stat,  at  L.  1130,  chap.  321,  U.  S.  Camp. 
Stat  Supp.  leil,  D.  1653),  I  816,  for 
placing  a  letter  in  the  postofflce  for  deliv- 
ery by  the  poatofflee  establishment  for  the 
purpose  of  executing  a  scheme  to  defraud, 
cannot  be  reviewed  in  the  Supreme  Court 
by  writ  of  error,  where  it  doea  not  appear 
from  the  record  upon  what  ground  the  court 
below  acted. 

I   Dii^Bt  Bop!  Ct*.   . 


Submitted  October  »,  1913.    Dwiidcd  Jan- 
uary G,  1914. 


Note. — On' review  by  government  In  erim- 
inal  case — aee  note  to  United  Statca  t. 
Stevenson,  M  L.  ed.  U.  &  163. 
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«<  tnixrfi  to  miew  ■  Judgment  •vatainlng 
a  temimr  to  %b  indictmoit  tor  using  the 
■sill  to  defnnd.  Dtimlucd  tor  waot  at 
jttri^dietunL 

TIm  ficti  an  itated  In  the  opinion. 

^— 'i*'"*  Attomc;  Oenenl  Dealaon  sub- 
alttad  tbo  oinM  for  pUintiff  In  error. 

llr.  Roy  D.  Kcobn  nbmitted  the  cftnae 


Mr.  Jutlce  HoImM  delivered  the  opln- 
lOB  of  Uie  coart: 

Tbis  ii  Mt  indictment  nnder  |  215  ol  the 
Criminal  Code  of  Huoh  4,  1909  [SO  Stat, 
at  L.  1190,  ehap.  381,  U.  S.  Comp.  SUt. 
Sopp.  1811,  p.  1663),  lor  placing  a  letter 
In  the  poetofllee  for  deUrerr  bj  the  pogtof- 
fiee  eatabliahmcnt  forthe  piupoee  of  execut- 
ing a  Mheme  to  defraud.  The  ■cheme  al- 
leged waa  to  eend  ont  piucle  pictures,  ad- 
▼ertieing  a*  a  prize  for  the  neateet  correct 
answer  a  credit  order  for  $300  on  a  certala 
piano,  one  for  |300  tor  the  nest  neatest, 
and  othera  for  f200  tor  correct  anawera. 
Peraona  answering  were  to  be  toid  that  they 
wa«  entitled,  for  initance,  to  an  order  for 
9Z00  on  a  piano  sold  the  world  orer  for 
•300,  whieh  would  cost  then)  470  cash  with 
the  order.  The  credit  was  to  be  a  pretense, 
■•  the  piano  to  be  delivered  wa*  to  be  one 
<rf  a  retail  price  not  ezcnding  the  cash  re- 
«l*ed.  It  was  not  alleged  that  the  piano 
was  to  be  worth  leas  than  the  cash  paid, 
but,  aa  ia  uaaifest,  people  were  to  be  led 
Into  tlie  dealing  b;  the  delUBi*e  apparatus 
of  a  promise  known  to  be  false  when  made 
(Durland  t.  Dmt«d  SUtea,  ISl  U.  S.  306, 
40  L.  ed.  709,  IS  Snp.  O.  Rep.  603),  and 
false  ftat«nienta  as  to  the  value  of  the  pi- 
ano boo^t.  The  indictment  waa  demurred 
to  and  the  demurrer  was  anstained. 

It  will  not  b«  nece8sai7.ta  decide  whether 
tbe  facta  allied  ahow  a  achcme  to  defraud, 
rinoe  it  does  not  appear  on  what  ground 
tbe  eonrt  act«d.  As  was  said  in  United 
Statea  t.  Carter  (Dee.  16,  1913  [231  U.  S. 
49S,  ast4  S30,  34  Snp-  Ct.  Rep-  ITS]): 
"^here  ia  nothing  tn  the  record  showing 
any  request  made  to  the  trial  court  for  an 
expression  of  opinion  in  such  form  aa  to 
manifest  elearlj  whether  its  action  pro- 
ceeded upon  a  eonatructlon  of  the  atat- 
atc,  or  merely  upon  the  meuiing  which 
was  giTCa  to  the  indictment."  As  it  does 
■at  appear  that  tha  judgment  [T03]  turned 
upon  any  controverted  construction  ^ 
the  statnte,  the  writ  of  error  must  be 
dismiaaed  in  thU  eaae  aa  in  that.  It 
la  anarnaaarj  to  eoniider  whether  every 
determination  concerning  the  common  law 
af  fraud  takn  for  granted  by  the  act 
would  be  a  deeiiion  based  upon  the  con- 
•traction  ot  tbo  statute,  within  the  mean- 


ing   of   the   act   of   March'  Z,   190T,   chap. 
!S64,  34  Stat  at  L.   1240. 
Writ   of   en 


W.  R.  GRACE  ft  COMPANT. 

(Sea  B.  C.  Reporter'a  ed.  TO9-7O0.) 

Appeal  —  clerk's  fees  for  pHntlns  no* 

The  clerk  of  a  Federal  circuit  court  of 
appeals  can  make  no  charge  for  preparing 
for  the  printer  the  record  on  an  appeal  from 
a  final  decree  of  tbe  district  court,  or  for  in- 
dexing the  game,  or  for  supervising  Qie 
printing  and  distributing  the  copies,  by  vir- 
tue ot  tbe  tee  bill  prescribed  tor  such  serv- 
ices by  the  Federal  Supreme  CTourt  under  tiie 
authority  of  the  act  of  Fcbmaty  19,  1997 
(29  Stat,  at  L.  G36,  chap.  !03,  U.  8.  Comp. 
Stat.  1901,  p.  G67),  where,  conformably  to 
the  act  of  February  13,  1911  (36  Stat,  at 
L.  601,  chap.  47,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  270),  the  appellant  has  caused  the 
transcript  of  record  to  be  printed  and  in- 
dexed, under  a  rule  of  the  district  court,  and 
has  caused  to  be  filed  with  the  clerk  of  the 
circuit  court  of  appeals  twenty-five  printed 
copies  thereof,  since  this  later  statute  by 
implication  sets  aside  the  fee  bill  author- 
ised by  the  former  statute,  so  far  sa  it  flzee 
the  fee  which  the  clerk  of  the  circuit  court 
of  appeals  may  charge  for  such  services. 
[For  other  cases,  see  Anpeel  and  Error,  IV.  n. 

In  Dlceit   Bup.   Ct.  IBDS.] 

[No.  lis.] 

Submitted  December  9,  1913.    Decided  Jan- 
uary 5,  ISU. 


0? 


N  A  CERTIFICATE  from  the  tTuited 
SUte*  Circuit  Court  erf  Appeals  for  the 
Ninth  Circuit  presenting  questions  as  to 
whether  the  fee  of  the  clerk  of  a  circuit  court 
of  appeals  for  preparing  the  record  on  ap- 
peal or  writ  of  error  for  the  printer,  and  tor 
indexing  the  aame,  supervising  the  printing, 
and  distributing  the  eopiea,  was  abolished 
by  the  act  of  February  IS,  1011  (36  SUt. 
at  L.  901,  chap.  47,  XJ.  S.  Comp.  Stat.  Supp. 
1911,  p.  270),  permitting  tbe  printing  ot 
the  transcript  under  the  rules  of  the  court 
below.     Answered  In  the  affirmative. 

The  facts  are  stated  in  the  opinion. 

Mr.  WllHam  H.  Gorham  submitted  the 
cause  for  Mary  F.  Rainey. 

Mr.  Frank  D.  Honckton,  derfc  of  the  cir- 
cuit court  of  appeals,  lubmitted  a  meii» 
randnm  In  reply. 

No  ^penranee  for  W.  B.  Grace  ft  Com- 
pany. 
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SUPRBHE  COURT  OF  THE  UNITED  STATES. 


Dot.  ItoM, 


Mr.  Juatice  Day  deliTered  the  opinion  of 
th«  court: 

Thia  cftM  is  her«  on  certificate  from  the 
circuit  court  of  appeala  for  the  nintb  cir- 
onit.  The  facta  atated  show  that  the  appel- 
lant caused  flftf  or  more  copies  of  the 
apoatles  on  appeal  in  an  admiralty  caae  to 
-be  printed  under  the  llat  section  of  the  act 
of  CongrcM  of  February  13,  1911  (3B  Btat. 
at  L.  eOl,  chap.  47,  U.  H.  Comp.  Stat.  Supp. 
1911,  p.  £75).  The  appeal  waa  Uken  from 
the  district  court  of  the  United  States  for 
the  western  diatrict  of  Washington,  and  the 
oopiea  of  the  apostlea  were  printed  and 
indexed  under  a  rule  of  that  court  adopted 
June  18,  ISll,  in  pursuance  of  tbe  act  of 
February  13,  ISlI.  In  due  time  the  ap- 
pellant filed  one  of  the  printed  copies,  certi- 
fied by  the  clerk,  and  under  the  acal  of  the 
court  below,  in  the  circiiit  court  of  appeals, 
and  moved  that  court  to  hear  the  case  with- 
out the  payment  by  tbe  appellant  of  the 
fees  of  the  clerk  of  the  circuit  court  of 
appeala  for  indexing  the  record,  as  pre- 
scribed by  §  0  of  rule  23  of  that  court,  and 
without  the  payment  by  the  appellant  of 
tbe  fees  of  the  clerk  for  indexing  tbe 
record  and  distributing  copies,  as  provided 
in  that  section.     Section  9  provides; 

"In  all  cases,  including  cases  in  which 
tbe  record  may  have  been  print«d  under  the 
act  of  Congreaa  approved  [70S]  February 
13, 1911,  or  otherwise,  the  fee  of  the  clerk  of 
this  court  for  performing  the  services  here- 
in required  shall  lie  twenty-five  cents  for 
each  printed  page  of  the  record  and  index, 
as   provided   by   law." 

On  this  statement  the  circuit  court  of 
appeals  certifies  to  this  court  two  ques- 
tions, namely: 

"1.  When  the  appellant  in  a  cause  in  ad- 
miralty causes  to  be  printed  and  presented 
to  thia  court  under  said  act  of  February 
IS,  1911,  printed  copies  of  tbe  apoatlea 
Ml  appeal,  each  of  whicb  copies  contains 
a  printed  index  of  the  contenta  thereof,  and 
Is  prepared  and  printed  under  a  rule  of 
the  lower  court  adopted  in  pursuance  of 
said  act,  is  this  court  authorised  to  hear 
and  determine  tbe  cause  on  such  copies, 
and  to  dispense  with  the  requirement  of  the 
payment  of  fees  to  the  clerk  of  thia  court 
by  the  appellant,  as  prescribed  by  |  9  of 
rule  -3  of  this  court,  which  is  the  fee  bill 
prescribed  on  February  88,  1SS8,  by  tbe  Su- 
preme Court  under  the  act  of  Congress  of 
February  IS,  IB97  (29  Stat,  at  L.  G3B, 
chap.  263,  U.  S.  Comp.  SUt.  1901,  p.  567), 
which  provides  as  a  fee  lor  'preparing  the 
record  for  the  printer,  indexing  tbe  same, 
supervising  the  printing  and  diatributing 
tlbe  copies,  for  each  printed  page  of  the 
record  and  index,  twenty-fiv;  cents'? 

"2.  Does  the  1st  section  of  the  act  of 
4«t 


Congress  of  February  13,  1911  (SS  SUt 
at  L.  SOI,  chap.  47,  U.  8.  Comp.  SUt. 
Supp.  1911,  p.  27fi},  set  asioe  bj  implieatUsi 
said  fee  bill  sl  prescribed  by  tiie  Supreme 
Court,  which  is  referred  t»  in  the  first 
questim  herein  certiSedt" 

The  answer  to  these  question  requires  a 
conriruction  of  the  act  of  Congress  of  Feb- 
ruary 13,  1911,  which  is,  in  part,  aa  fol- 

"That  in  any  cause  or  proceeding  where- 
in the  final  Judgment  or  decree  is  sought 
to  be  reviewed  on  appeal  to,  or  by  'writ 
of  error  from,  a  United  States  circuit 
court  of  appeala,  the  appellant  or  plain- 
tiff in  error  shall  cause  to  be  printed 
under  such  rules  as  the  l3wer  court  shall 
prescribe,  and  shall  file  in  the  office  of  the 
clerk  of  such  circuit  [T06J  court  of  appeals 
at  least  twenty  days  before  the  case  is 
called  for  argument  therein,  at  least  twenty- 
five  printed  transcripts  of  tbe  record  of  the 
lower  court,  and  of  such  part  or  abstract 
of  the  proofs  aa  the  rules  of  such  circuit 
court  of  appeals  may  require,  and  in  such 
form  aa  the  Supreme  Court  of  the  United 
States  shall  by  rule  prescribe,  one  of  which 
printed  transcripts  shall  be  certified  under 
the  hand  of  tbe  clerk  of  the  lower  court  and 
under  the  seal  thereof,  and  shall  furnish 
three  copies  of  such  printed  transcript  to 
the  adverse  party  at  least  twenty  days  be- 
fore such  argument:  Provided,  That  either 
the  court  below  or  the  circuit  court  of  ap- 
peals may  order  any  original  document  or 
other  evidence  to  be  sent  up  in  addition  to 
the  printed  copies  of  the  record,  or  in  lieu 
of  printed  copies  of  a  part  thereof;  and 
no  written  or  typewritten  transcript  of  the 
record  shali  be  required." 
And  a  construction  of  the  act  requires  a 
consideration  of  prior  statutes  on  tile  sub- 
ject. On  February  19,  1697  (29  SUt.  at 
L.  Sae.  chap.  263,  U.  S.  Comp.  Stat.  1901, 
p.  667),  Congress  passed  an  act  amending 
the  circuit  court  of  appeals  act  of  March 
3,  1891  .(26  SUt.  at  L.  826,  chap.  617, 
U.  S.  Comp.  SUt.  1901,  p.  547),  providing: 

"  'The  eosU  and  fees  in  each  circuit  court 
of  appeals  shall  be  fixed  and  eatiAlished 
by  aaid  court  in  a  Ubie  of  fees,  to  be  adapt- 
ed within  three  months  afUr  the  passage 
of  this  act:  Provided,  That  the  eosU  and 
fees  ao  fixed  by  any  court  of  appeala  shall 
not,  with  respect  to  any  iUm,  exceed  the 
coaU  and  fees  now  charged  in  the  Supreme 
Court.'  Each  circuit  court  of  appeals  shall, 
within  three  months  after  the  fixing  and 
establishing  of  cost!  and  fees  as  aforesaid, 
transmit  said  Uble  to  tbe  Chief  Justice  of 
the  United  SUtcs,  and  within  one  year 
thereof  tbe  Supreme  Court  of  ths  United 
SUtea  shall   reviae  aaid   Uble,  making  tbe 
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aMm,  uniform  tfarongbout  the  United  States. 
Hie  tmble  of  fees,  nhen  go  mised,  thmtt 
tlierelipon  be  In  force  for  each  circuit." 
[TOT]  On  Febrnai7  28,  1898,  tbis  court,  b^ 
order,  fl»d  «  table  of  feea  and  eoata  in  the 
circuit  courta  of  appeals,  one  paragraph 
providing: 

"Freparing  the  record  for  the  printer, 
indexing  the  utue,  mperriaing  the 
printing  and  distributing  the  coplea, 
for  each  printed  page  of  the  record 

and    index    W.26" 

Thig  is  the  charge  provided  for  in  rule 
23  of  the  circuit  court  of  appeals  referred 
to  in  the  certiflcate. 

Before  the  passage  of  the  act  of  Feb- 
ruar7  13,  1911,  the  clerks  of  the  district 
atid  dreuit  court*  charged  for  a  transcript 
of  the  record  In  preparing  the  cue  for  re- 
view  in  the  circuit  court  of  appeals,  which 
transcript  was  usually  written  or  tvpe- 
written,  and  not  required  to  be  printed, 
the  fee  for  such  aervice  being  fixed  tg  828, 
Rer.  8Ut.  U.  S.  Comp.  SUt.  1901,  p.  030). 
The  printing  was  done  uniler  the  super- 
vision of  the  clerk  of  the  circuit  court  of 
appeals  alter  the  allowance  of  appeal  or 
writ  of  error  under  the  regulations  above 
•et  forth. 

In  thit  atate  of  the  law,  Congesa  came 
to  deal  with  the  subject  in  the  act  of  Feb- 
mary  18,  1011.  The  act  is  entitled;  "An 
Act  to  Diminish  the  Expense  of  Proceed- 
ings on  Appeal  and  Writ  of  Error  or  of 
Certiorari;"  and  especially  when  read  in 
the  light  of  the  report  of  the  chairman  of 
the  Judiciary  Coniniittee  in  tbe  House, 
which  accompanied  its  introduction  into 
that  body,  shows  that  its  main  purpose 
is  t«  reduce  the  expense  of  records  upon 
which  cases  may  be  taken  to  and  considered 
in  the  circuit  courts  of  appeals  and  this 
court.  This  was  to  be  accomplished  by  dis- 
pensing with  a  written  or  typewritten  tran- 
script of  the  record  of  the  lower  court,  and 
■nbatituting  therefor  a  certifled  copy  of  the 
printed  record,  other  copies  of  which  should 
be  available  for  use  in  the  further  consid- 
rration  of  the  case  in  the  appellate  courts. 
With  these  enda  in  view  the  act  provides 
that  the  appellant  or  plaintiff  in  error  shall 
cause  to  be  printed  under  such  rules  as  the 
lower  court  (the  circuit  or  district  court) 
shall  prescribe,  [TOS]  and  shall  file  in  the 
office  of  the  clerk  of  the  circuit  court  of  ap- 
peals, twenty-five  printed  transcripts  of  the 
record.  Tbe  form  in  which  the  transcript 
shall  be  printed,  the  act  provides,  shsll  be 
prescribed  by  this  court,  which,  on  March 
13,  1011,  made  the  following  order: 

"It  is  ordered  by  the  court  tbat  the  pro- 
visions of  rule  31  of  the  rules  of  this 
oourt  shall  apply  to  all  records  to  be  printed 
as  provided  in  the  act  of  Congress  entitled, 
SB  L.  ed. 


'An  Act  to  Diminish  the  Expense  of  Pro> 
ceediogs  on  Appeal  and  Writ  of  Error  or 
of  Certiorari,'  approved  February  18, 1011." 
Rule  31  prescribes: 

"All  records,  arguments,  and  briefs,  print- 
ed for  the  use  of  the  court,  must  be  in 
such  form  and  sizs  tbat  they  can  be  con- 
veniently bound  together,  so  as  to  make 
an  ordinary  octavo  volume;  and,  as  well  as 
all  quotations  contained  therein,  and  the 
covers  thereof,  must  Im  printed  in  clear  type 
(never  smaller  than  small  pica)  and  on  un- 
glazed  paper." 

Section  2  of  tbe  act  provides  for  the 
use  of  such  printed  transcripts  of  the  record, 
should  the  case  be  taken  from  the  circuit 
court  of  appeals  to  this  court.  The  evident 
purpose  of  the  act  is  therefore,  among  other 
things,  to  save  expenses  incurred  under  the 
former  system  in  printing  records,  the 
clerks'  feea  for  supervising,  etc. 

In  view  of  this  history  of  the  legislation 
and  its  manifest  purpasea  we  think  that, 
when  the  court  below  by  its  rule  had,  as 
in  the  present  case,  provided  for  the  print- 
ing and  indexing  of  the  record,  which  had 
been  done,  and  the  printed  transcript  had 
been  filed  under  the  statute  with  the  clerk 
of  tbe  circuit  court  of  appeals,  no  fee  for 
the  like  service  can  be  charged  by  the  clerk 
of  the  circuit  court  of  appeals.  To  permit 
this  would  be  subversive  of  the  purposes 
of  the  statute  and  a  continuance  of  the 
systetai  which  the  act  was  designed  to 
change. 

It  is  true  thst  there  is  no  express  repeal 
of  the  act  of  [TOS]  February  10,  IBOT, 
granting  authority  to  this  court  to  fix  the 
fees  in  tbe  circuit  courts  of  appeals,  under 
which  tbe  rule  referred  to  in  the  certificate 
was  adopted,  and  under  which  it  Is  contend- 
ed by  the  clerk  of  the  circuit  court  of  appeals 
he  is  entitled  to  a  fee  for  indexing,  etc., 
and  under  which  rule,  if  the  clerk  performs 
any  of  the  services  designated,  be  is  en- 
titled to  the  entire  tee  (Bean  v.  Patterson, 
no  U.  S.  401,  28  L.  ed.  100,  4  Sup.  Ot. 
Rep.  23).  It  is  equally  true  that  repeals 
by  implication  are  not  favored,  and  that  it 
is  only  in  cases  of  clear  inconsistency  that 
a  later  act  will  be  held  to  repeal  a  former 
one  on  the  same  subject.  We  think  that 
in  tbe  present  ease  clear  Inconsistency 
exists,  and  that  the  rule  invoked  in  the 
certificate  of  the  oircnit  court  of  appeals 
cannot  stand  consistently  with  the  act  of 
Congress  of  Februaiy  13,  1911,  on  the  same 
subject.  See  King  v.  Cornell,  106  U.  B. 
305,  27  L.  ed.  80,  1  Sup.  Ct.  Rep.  312. 

It  msy  also  be  true  that  the  aupervlsion 
by  clerks  of  the  circuit  courts  of  appeals 
will  tend  to  uniformity  of  printing,  better 
indexing,  and  consequent  greater  facility  in 
hearing  cases  upon  appeal  and  writ  of  error. 
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Bat  Congreas,  with  full  antbority,  fau  regn- 
Ut«d  the  matter,  and  it  is  the  dutj  of  the 
court!  to  enforce  the  legUUtion  with  • 
t1«w  to  effecting  the  porpOMa  for  which  It 
wtB  enacted. 

We  are  therefore  of  the  opinion  that  the 
later  aet,  that  of  February  IS,  1011,  repeali 
the  table  of  feee  as  to  the  fees  of  the  derk 
of  the  circuit  court  of  appeals  in  the  caae 
mentioned  under  the  facte  certiSed.  It  fol- 
lowe  that  the  Brat  queation  oertifled  hf  the 
Circuit  Court  of  Appeal!  must  be  answered 
is  tbe  affirmative,  and  the  second  queetioi 
also  In  the  afflnnative  so  far  as  the  fee  ij 
question  to  the  elerlc  of  the  Circuit  Court 
of  Appeals  is  Involved. 

It  is  so  ordered. 


[TIO]  ALBE31T  B.  CAMERON,  Petitioner, 

UNITED    STATES. 

(See  B.  C.  Beporter's  ed.  710-7241) 

Bankroptoy    —    examination    of    bank- 
rupt —  neceseltj  of  adjudication. 

1.  The  examination  of  a  bankrupt  under 
oath  could  be  ordered  bj  ■  court  of  bank- 
Tuptcj  upon  the  application  of  the  re- 
cefver,  eltnough  the  adjudication  in  bank- 
ruptcj  had  not  tben  been  made,  since  t1ie 
estate  muat,  neverthclesB,  be  regarded  as 
then  "in  process  of  administration,"  witliin 
the  meaning  of  the  bankrupt  act  of  July  1, 
IB98  (30  Stat  at  L.  G62,  chap.  541.  U.  S. 
Comp.  Stat,  loot,  p.  3430),  g  21a,  empow- 
ering a  court  of  bankruptcy  to  order  tlie 
examination  of  a  bankrupt  whose  estate  is 
In  process  of  administration,  which  section 
mnst  be  read  In  connection  with  J  7,  subd. 
1),  suthoriiinK  tbe  examination  of  the  bank- 
rupt at  aneh  other  times  than  the  flrst 
meeting  of  creditors  as  tbe  court  may  di- 

[For  otber  cases,  see  BaaKtuptcr,  II.  c,  In  Dt- 
cast   Sup.    Ct.    1908.) 

Wltnesaes  —  privilege  —  ImmunltiP  — 
perjnrjr  bj  ban br opt. 

2,  The  Immunitj  clause  in  the  bankrupt 
act  of  Jnlj  1,  1808,  I  7.  subd.  9,  that  no 
testiraonv  aiTen  by  the  bankrupt  under  the 
command  m  that  section  ahall  ne  olTered  in 
evidence  agaimt  him  In  any  criminal  pro- 
eeeding,  does  not  ttar  a  criminal  prosecution 
for  perjury  for  false  nrearing  when  giving 
■neb  testimony. 
IFoT  other  easMt  tee 

test  Bap.  Ct.  HWJTl 


WltneMcs  —  aelf-crlml  nation  —  statn* 
torjF  Immunity  ^  repeal. 

3.  The  repeal  of  C.  S.  Bev.  Stat.  |  860, 
V.  8.  Comp.  3Ut.  1901,  p.  061,  after  the 
incriminating  testimony  was  given,  does 
not  deprive  the  witness  of  the  immunity  af- 
forded by  that  section  against  the  use  in 
evidence  of  such  testimony  in  any  criminal 
proceeding. 

iFor  other  caaes,  see  Wltneiaea,  V,  c;  BUt- 
ntes,  II,  V,  in  OUest  Bop.  Ci.  1«M.] 

Witnesses  —  aell-eriml  nation  —  atatn- 
lory  immanlty  —  perjnry. 

4.  The  right  to  use  the  previoun  tetttmouy 
of  the  accused  for  any  le|^timate  purpoae  in 
establishing  a  charge  of  perjury  committed 
when  so  testifying  was  saved  by  the  pro- 
viso t<i  the  immunity  proviilons  of  U.  S. 
Rot.  SUt.  |  860,  U.  S.  Comp.  Stat  1901, 
p.  661,  that  "this  section  shall  not  exempt 
any  party  or  witness  from  prosecution  and 
punishment  for  perjury  committed  in  dis- 
covering or  testifying  as  aforessid,"  and  tbe 
use  of  such  testimony  is  therefore  not 
limited  to  proving  that  it  was  in  fnct  given. 
[For  other  cases,  see  Wltoessw.  T.  c,  &  Di- 
gest  Bup.   Ct.   1808.1 

Wltnesaea  —  prlvllete  —  Immonlty  — 
per] Dry  by  bankrupt. 

5.  The  immunity  afforded  by  U.  S.  Rev. 
SUt  S  860,  U.  S.  Comp.  Stat  IflOl,  p.  861, 
against  the  offering  in  evidence  against  tbe 
accused  in  any  criminal  proceeding  of  any 
previous  testimony  given  by  him,  provided 
that  "this  section  siiall  not  exempt  any 
party  or  witness  from  prosecution  and  pun- 
ishment tor  perjury  committed  in  discov- 
ering or  testifying  as  aforesaid,"  prevent* 
the  introduction  in  evidence  on  the  prosecu- 
tion of  a  bankrupt  for  having  committed 
perjury  both  before  the  referee  and  before 
a  special  examiner  and  commissioner  of  Ue 
testimony  given  in  one  examination  which 
does  not  tend  to  establisli  perjury  on  that 
occasion,  in  order  to  establish  the  perjury 
allied  to  have  been  committed  in  the 
other  proceeding. 

[For  other  cases,  see  Witnesses,  T.  il  In  IH- 
Kest  8np.  Ct.  1808.J  ^^         •,  «  us 

INo.  1M.J, 

Argued   October   21,   1013.     Decided    Jan- 
uary S,  1014. 

N  WRIT  of  Certiorari  to  the  United 
States   Circuit  Court  of  Appeals  for 

Second  Circuit  to  review  a  judgment 
which  affirmed  a  conviction  of  perjury  in 
the  Circuit  Court  for  the  Southern  Distriet 
of  New  York.    Reversed. 


0 


NoTT.— On  the  constitutional  protection 
against  being  foiwed  to  furnish  evidence  to 
be  lued  against  one's  self  in  a  civil  caae — 
•ee  note  to  Levy  t.  Superior  Ct.  20  LJtA. 
81B. 

Aa  to  the  anJBelentiy  of  itatntory  fanmn- 
nl^  Ut  aatla^  constitutional  guaranty 
against  ■alf-erlmlBaUoo — Me  notes  to  Ba 
4dB 


Buskett,  14  LJLA.  407;  United  States  t. 
James,  20  hJLA.  418;  and  Interstate  Com- 
merce Commiaslon  v.  Baird,  48  L.  ed.  U. 
8.  880. 

As  te  false  testimony  given  under  statute 

firomising  immunity  against  ite  use  in  ertan- 
nal  proceedings — see  note  to  Edelatrin-  *. 
United  States,  9  L.BJHMJ9.)   237. 
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UU.  CAMERON  t.  UNITED. BTATBB. 

8m  aami  mm  below,  113  C.  a  A.  20,  1S2  with  that  guaruiUed  by  th«  conitituthmal 

Fed.  648.  prohibition  of  compulioij  wU-iDciiiiiiiutioa. 

The  IwU  Kre  aUted  In  the  opinioa.  And  lince  the  wriiett  autboritative  inter^ 

,  pretatioD   of   tbat   eonstitutloDAl   provUlon 


,  (3Ana  afffued  the  causf 

•Bd  fllrd  »  brief  for  petitioner :  esUbliBlie.  tlut  it  protected  tiie  leitneM  not 

Wia.  D.  B.  Rer.  SUt.  |  860,  U.  S.  Oomp.  ""''  '">"  '"»"•!  tli.  Iicta  eoooUtutlii, 

But    IMl,    p.    Ml,    wu    «..eted.    It   .u  ,"".  "'"'"'   !?':.''"'. 1T   '."f^'^J  *"? 

domed  to  .lord  .  prrrtertio.  u  broad  u  f^*  bo»e™  •iHjbl,  wb.ch  toded  to  fum.ih 

tb.   eor.titution.1   surut,    .«>in.t   .elf-  J  "j''  "  ','"'';  ,°,  ""i    ,"".iJ 

)mri..i™lion,  i^l  to  ..illi.4  to  render  in-  S"?'.?."'.'..."?.  ?^'?"»  '•.?"«'•. J" 


crimiiutiiig  tectimon/  compellabU. 

United  BUtee  v.  McCutby,  21  BUt(hf. 
4419,  IB  Fed.  89;  He  Counseiman,  3  Inters. 
Com.  Rep.  320,  44  Fed.  208;  People  ez  rd. 
tUckley  t.  Kelly,  24  S.  V.  74. 

It  «H  obviouily  neceuary  that  tbe  im- 
mnnltj  extend  to  every  possiljility  of  ielf-    ..,,-...,       .  i.,-  ,.  .u         .  _,  . 
incrinUnation;    and    it   would    .urely    hmy,    *J»'  wh.ch  tend,  to  eeUbl.ih  the  material 

'  ...*'.._        Mpmmtn  nf  tJi0   prim*. 


186,  190,  SO  L.  ed.  433,  437,  20  Sup. 
Ct.  Rep.  212),  It  la  elear  that  a  lUtute' 
which  wai  designed  to  afford  a  like  immu- 
nity by  compelling  testimony  and  thereaTter 
prohibiting  its  use  must  be  construed  ■• 
prohibiting  the  use  ol  testimony  tending 
establisb  the  intent  as  well  as  tbe  u 


been   obrioni   that  a   statute   which, 
forbidding  the  use   of  testimony  for  other 
ineriiBinating  purposes,  permitted   its  t;pii- 


elemeots  of  the  c 

The  right  to   immunity  from   the  use  «I 
teatimnny  was  not  altected  by  the  sub- 


have  failed  entirely  of  thie  primary  purpose.    "'"   (U.  S.  Corap.  BUt.  IBOl,  p.  661). 
For  it  hai  never  been  questioned  that  where 
there   U  any   reasonable   possibility   of   in- 


1«  U.  8..W7,  BUS,  35  !„  ed.  lllO,  1114.  3  ■d»l"lo"  "cured  b,  dec.ptiv. 
Inter..  Com.  Rep.  816,  1!  Bup.  Ct.  Kep.  "•"'"'•  ^''""  "  ''"  '""  '" 
19S)  i  and  obviously  it  is  alirays  reosouably 
probable  that  a  witness  called  in  any  pro- 
ceeding ma;  have  been  interrogstod  at  a 
prior  atage  of  that  proceeding  or  ip  some 
otlier  proceeding  with  rcspi-ct  to  the  matter 
as  to  which  he  is  theu  being  interrojjatcd, 
asd  that  a  truthful  answer  to  the  question 
Bisy  show  that  bis  prior  testimony  was 
erroneoua,  nnd  hence  furnislied  an  important 
link  in  the  chain  of  proof  available  for  lili 
indictment  and  proiecutio 


Lapham  v.  Marshall,  Gl  Hun,  41,  8 
Supp.  601. 

Even  in  the  absence  of  statutory  pro- 
hibitions the  law  forbids  the  reception  of 
or  tOBrcive 
methods.  Thus  it  has  been  held  that  if  a 
police  officer  or  magistrate,  through  a  de- 
ceptive  oRer  of  immunity,  secures  an  ad- 
mission from  a  prisoner,  the  courts — though 
no  statute  prohibits  tlie  use  of  the  admi<>aion 
10  secured — will  not  permit  it  to  be  used. 

Borenson  v.  United  States,  74  C.  C.  A. 
408,  143  Fed.  620;  Bram  t.  United  BUtes, 
lOa  U.  S.  632,  550,  42  L.  ed.  56ti,  S70,  IS 
Sup.  Ct  Sep.  183,  10  Am.  Crim.  lUp.  647. 

Kvery  recognized  canon  of  statutory  con- 


tho  Iiaais  of    ■*'*"'*'<"'  'Squires  that  the  intent  to 

tion  a  breach  ol  faith  should  not  be  imputed 
'"l'"l'.""lS™'5'r'.'br."lh;rtb.  legi.l.l„re  "  <:'">l!"».  "'••  t'<  "'"'•'f"''',''  ^l"' 
i«te»d.d  to  limit  it.  problbition  .Bnin.t  tb.    '  P«»P"1>"  •'«!,  tb.l  ,t  .hoold  not  be 


e  of  testimony  by  permitting  its  general 
*aae  in  perjury  prosecutions,  or  that  it  i 
"^^dcd  by  the  proviso  to  do  more  than 
Vuake  it  clear  that  perjurious  testimony  wi 

»sot  to  be  licensed  through   the  process   of    ■""     ""'"''^" ,  "";.  j:""""""'"";™"^" 
■^^     .     ■       ,.  ■  '111  iL  1  ii  I    J    suite  which  would  otherwise  flow  from  it.* 

»md.r,.8  U  ,mpo»,bl.  to  pro,,  tb.t  it  b«i 
-«,to.ll,  b«|.  s,..n.     11.  pro,..o  ™  «•• 

?"~"^' """  " "°  r.':',r'V?"  5.',°; '  ™,.  .8^8.,  i.  l.  .d.  ««8o,  cJ: 


iterpreted  as  to  destroy  a  ■tibstantisl 
ight  previously  perfected,  and  that  an  ex- 
ception tie  read  into  the  repeating  act,  if 
necessary,  in  order  to  avoid  the  immoral 
and     unjust — if    not    unconstitutional — r«- 


^ibition  of  tbe  statute  have  been  ultimately 
"construed  BO  as  to  prevent  auch  use  (Glick' 


Heong  V.  United  SUtes,  112  U.  S.  636-504, 
-»-.  ..   -.  It-/.       ««  .T    o    ...n    «    28   L.   ed.   770-776.  6   Bup.   Ct.   Rep.   266j 

«elu  T.  United  SUte.    222  U.  8.  130.  56    Heydenfeldt  v.  D.uey  Gold  *  S.  Min.  Co 

I_  aH     1«B     SB   Sun    at.  Rmi.  711.      Biif   tmrh '..      _ -V    .  ,      ..i 


L  ed.  128,  32  Sup.  Ct.  Rep.  71).    But  such  ^3   ^    8.   634^38,  23   L.   ed.   9B6,   996,  iS 

a  construction  was  possible   (Re  Marx,  102  ^or.  Min.  Hep.  204;  United  SUtea  v.  Taylor, 

Fed.  876),  and  It  was  undoubtedly  for  the  i04  U.  B.  216,  221,  26  L.  ed.  721,  722;  Red 

pnrpoee  of  guarding  against  the  possibility,  Roct  t.  Henry,  106  U.  8.  696,  604,  27  L. 

and  for  that  purpose  only,  that  tbe  proviso  ej.  261,  254,  1   Sup.  Ct.  Rep.  484;  United 

«aa  inserted.  BUtes  v.  Central  P.  R.  Co.  118  U.  8.  236, 

Maaifeatly  the  statnU  must  be  read  in  the  240,  30  L.  ed.  173,  175,  6  Sup.  Ct.  Rep. 

tight  of  it!  history  aa  an  attempt  to  supply  1038;  United  BUtes  v.  Hosmer,  0  Wall.  432, 

•  proteetioB  whioh  would  be  coextensive  436,  19  I<.  ed.  662,  663;  United  SUtes  *. 
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H«th,  3  Crunch,  399,  408,  2  L.  ad.  479,  482; 
Wbite  V.  United  SUtea,  191  U.  B.  64S,  66!, 
48  L.  cd.  2DS,  29S,  24  Sup.  Ct.  Bep.  171) 
Twenty  Per  Cent  Caaei,  20  Wall.  179,  187, 
22  L.  ed.  339,  341;  Reynold!  t.  M'Artbnr, 
2  Pet  434,  T  L.  «d.  476;  Uavii  r.  Bohle, 
94  C.  C.  A.  372,  92  Fed.  328;  CArliile  t. 
United  Stat«i,  16  WklL  147,  16S,  21  L.  ed. 
426,  429 1  Church  of  the  Holy  Trinity  t. 
United  SUtea,  143  U.  S.  467,  460,  461,  20 
L.  ed.  226,  828,  229,  12  Bup.  Ct.  Rep.  611; 
Kennedy  r.  GibRon,  8  WalL  49S,  606,  607, 
19  U  ed.  476,  479;  Taylor  t.  United  SUtes, 
807  U.  S.  120,  126,  62  L.  ed.  130,  133,  28 
Sup.  Ct.  Rep.  6S;  Hawaii  t,  Mankichi,  190 
U.  S.  197,  212,  213,  47  L.  ed.  1016,  1020, 
1021,  23  Sup.  Ct.  Rep.  787,  12  Am.  Crim. 
Bep.  485;  Society  for  Propagation  at  the 
Gospel  V.  New  HaTen,  8  Wheat.  464,  4D4, 
6  L.  ed.  662,  669;  Moore  *.  State,  43  N.  J. 
L.  227,  30  Am.  Bep.  66.8;  Com.  r.  Duffy,  96 
Pa.  614,  42  Am.  Bep.  664;  State  v.  Sneed, 
26  Tex.  Supp.  66;  State  v.  Keith,  63  N.  C. 
144. 

The  examination  before  the  commisiioner 
npon  which  the  flrit  indictment  waa  based 
waa  without  warrant  in  law,  and  it  waa 
error  to  receive  any  evidence  under  that 
indictment,  or  to  aubmit  to  the  jury  any 
chargea  presented  by  it. 

Podolln  r.  McGettigan,  113  C.  C.  A.  668, 
193  Fed.  1021;  Skublnstiy  v.  Bodek,  24 
LJR.A.(N.8.)  98B,  07  C.  C.  A.  116,  172  Fed. 
382,  IB  Ann.  Caa.  1036;  Be  Thompwin,  179 
Fed.  874;  Re  Davidaou,  168  Fed.  078;  Re 
Crenshaw,  166  Fed.  271. 

Aasietant  Attorney  General  Denlaon 
argued  the  cause,  and,  with  Mr.  Francis  H. 
HcAdoo,  filed  a  brief  tor  respondent: 

The  petitioner  has  based  hia  argument 
mainly  upon  g  800  of  the  Berised  Statutes 
(U.  8.  Comp.  Stat.  1901,  p.  661),  which 
was  repealed  without  a  saving  clause  before 
his  testimony  was  used  against  him,  and 
therefore  afforded  no  protection. 

Baltimore'  ft  P.  B.  Co.  v.  Grant,  98  U. 
8.  308,  26  L.  ed.  231 ;  Ewell  t.  Daggt,  108 
U.  S.  143,  160,  27  L.  ed.  082,  684,  2  Sup. 
Ct  Bep.  408;  Hopt  t.  Utah,  110  U.  S.  G74, 
28  L.  ed.  202,  4  Sup.  Ct.  Bep.  202,  4  Am. 
Crim.  Rep.  417;  Kansaa  P.  R.  Co.  t.  Twom- 
bij,  100  U.  S.  78,  81,  26  L.  ed.  660;  MeNulty 
T.  Batty,  10  How.  72,  13  L.  ed.  333;  Re 
Hall.  107  U.  S.  3S,  42  L.  ed.  69,  IT  Sup. 
Ct.  Rep.  723;  South  Carolina  v.  Gaillard, 
101  U.  B.  433,  20  L.  ed.  937  j  Willcinsoo  r. 
Nebraska,  123  U.  S.  286,  SI  L.  ed.  162,  S 
Bup.  Ct  Bep.  120;  Legal  Tender  Cases,  12 
Wall.  467,  20  L.  ed.  287. 

The  immunity  granted  by  |  7,  snbd.  9, 
cd  the  bankruptcy  act,  does  not  prevent  the 
government  from  using  the  bankrupt'!  testi- 
mony to  prove  othar  polnta  of  the  charge 
4S0 


than  the  mere  text  of  the  falsa  statement 
itself. 

Daniels  v.  United  States,  116  C.  C.  A. 
233,  190  Fed.  469;  EdelsUin  v.  United 
States,  9  UR.A.(N.S.)  236,  70  C.  C.  A.  82^ 
140  Fed.  636;  QDckstein  v.  United  Statea, 
222  U.  S.  139,  68  L.  ed.  128,  32  Sup.  Ct 
Rep.  71;  United  States  v.  Brod,  176  Fed. 
166;  People  v.  Cahill,  126  App.  Div.  391, 
110  N.  ¥.  Supp.  728 ;  United  State*  v.  Smith, 
47  Fed.  601. 

Nor  does  it  prohibit  the  admission  of 
testimony  t>efore  the  commissioner  to  sus- 
tain the  charge  before  the  referee,  and  rioa 
versa,  since  both  examinationa  were  part 
of  the  aame  proceeding. 

Powers  V.  United  States,  223  U.  8.  303, 
66  L.  ed.  448,  32  Sup.  Ct  Rep.  281. 

The  examination  by  the  commiasioner  aa 
special  examiner  was  duly  authorized,  and 
the  false  testimony   there  was  perjury. 

Ex  parte  Bick,  165  Fed.  90S;  Ex  parte 
Lee,  1  N.  Y.  Leg.  OLs.  83,  Fed.  Ces.  Xo. 
8,178;  Be  Fixen  ft  Co.  90  Fed.  749;  Re 
Fleischer,  161  Fed.  81;  Re  Salkey.  3  Bisa. 
486,  Fed.  Cas.  No.  12,262;  United  States  v. 
Wechslef,  16  Am.  Bankr.  Rep.  1;  United 
States  V.  Liberman,  176  Fed.  161 ;  10  Colum- 
bia L.  Rev.  70;  23  Harvard  L.  Rev.  221; 
Loveland,  Bankr.  3d  ed.  i  204. 

Even  under  3  21a  of  the  bankruptcy  act 
the  examination  waa  authorized  because  the 
estate  was  in  process  of  administration  witii- 
in  tlie  meaning  of  the  section  as  soon  as  it 
came  into  the  jurisdiction  ol  the  court  by 
the  filing  of  the  petition,  and  certainly  a* 
soon  as  the  receiver  was  appointed. 

Re   Fleischer,   151   Fed.  81. 

Independently  ol  g  21a,  an  examination 
of  a  bankrupt  prior  to  adjudication  is 
within  the  general  equity  powers  of  a  bank- 
ruptcy court  conferred  by  g  2,  eubd.  IS, 
and  the  concluding  paragraph  of  the  section. 

Blake  v.  Franc  is- Valentine  Co.  89  Fed. 
091;  Re  Cohen,  130  Fed.  990;  Re  Lacov,  T4 
C.  C.  A.  130,  142  Fed.  900;  Re  Union  Trust 
Co.  G9  C.  C.  A.  463,  122  Fed.  937:  White  v. 
Schloerb,  178  V.  S.  542,  44  L.  ed.  1183.  20 
Bup.  Ct.  Rep.  1007;  Re  Levi,  74  C.  C.  A. 
132,  142  Fed.  962 

This  construction,  being  therefore  poesi- 
ble,  both  under  |  21s  and  under  the  ({en- 
era)  equity  power,  should  be  accepted,  be- 
cause the  other  view  leads  to  the  result 
that  no  witnesses  may  be  examined  befor« 
adjudication,  thus  bringing  to  a  standstill 
the  powers  of  the  bankruptcy  eonrta  and 
their  representatives  during  the  twenty-day 
interval  between  the  filing  of  the  petlUoM 
and  the  adjudication. 

Craddock-Terry  Co.  v.  Kanfmaii,  176  Fed. 
303;  Re  Flelscoer,  supra;  United  Statea  V. 
Liberman,  170  Fed.  101. 

a>i  u.  B. 
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Mr.  JnatiM  Day  delivered  the  opinioD  of 
tbe  court: 

Tbia  ia  k  writ  of  certiorui  to  tbe  cir- 
cait  court  of  appeals  lor  tlie  second  circuit. 
Tha  eaae  eonecma  a  proaecution  [TIB]  eom- 
Benced  in  the  circuit  court  ol  the  United 
Statea  tot  the  aonthem  district  of  New  Yort 
bj  the  *^"^^"g  ol  two  indictments  against  tbe 
petitioner  herein,  charging  peijuri'  in  a 
bojikruptcj  proceeding.  Upon  trial  the  de- 
fendant, CameroD,  wae  convicted  and  sen- 
tenced, and  upon  writ  of  error  the  Judg- 
ment of  the  circuit  court  was  affirmed  by 
the  circuit  court  of  appeals,  113  C.  C.  A. 
£0,  1S2  Fed.  H8. 

Tba  flrat  indictment,  after  setting  forth 
the  proceedinga  In  baiilcruptcy  against  the 
Knickerbocker  Piano  Company,  of  which  tbe 
defendant  waa  president  and  treasurer,  al- 
leged that  he,  upon  inquiry,  under  oath 
before  a  special  examiner  and  commissioner, 
appointed  under  $  21a  of  the  bankruptcy 
act,  prior  to  adjudication,  testified; 

"First  That  he,  the  tsid  Albert  B. 
Cameron,  the  aforesaid  witness,  shortly 
prior  to  the  filing  ol  tbe  aforesaid  petition 
in  bankruptcy  against  Uie  said  Knicker- 
bodcer  Piano  Company,  had  sold  a  num- 
ber of  pianos  to  William  C.  Smith,  the 
petitioner  in  tiankruptcy  aforesaid. 

"Second.  That  he,  the  said  Albert  B. 
Cameron,  tbe  witness  aforesaid,  had  a  con- 
reraation  with  tbe  said  William  C.  Smith, 
concerning  the  sale  to  bim  of  pianos  by 
liitn,  the  said  Albert  B.  Cameron. 

"Third.  That  be,  the  said  Albert  B. 
Cimeron,   tbe   afoiesaid   witness,   had    sold 


^Di  it  alleged  that  tbe  defendant  thereby 
committed  perjury. 

By  the  aecond  indictment  tbe  defendant 
^  said  to  have  committed  perjury  in  a 
Pt'oeeeding  before  the  referee  in  testifying: 
"Firat.  That  he,  the  said  Albert  B. 
^^^ueron,  bad  not  been  able  to  obtain  tbe 
*^4dreaa  of  the  aaid  William  C.  Smith,  and 
'^^d  nerer  known  the  said  address. 

"Seccmd.  Tbat  he,  the  said  Albert  B. 
^^»meron,  had  [716]  had  a  conversation  or 
^^nveraationa  with  the  said  William  C. 
^taith  in  regard  to  bis,  the  said  William 
^^■>  Smith's,  buying  pianos  of  and  from  the 
^^id  allegnl  bankrupt." 

The  two  indietmenta  were  consolidated, 
^kd,  tbe  defendant  pleading  not  guilty,  trial 
^*aa  bad,  and  a  verdict  of  guilty  returned 
^pon  which  judgment  waa  rendered. 

The  petitioner  contenda  that  the  bank- 
l^ptcy  act  does  not  authoriie  the  proceed- 
Uig  before  the  commitsioner  prior  to  the 
Kdjndication.  The  record  discloses  tbat  a 
receiver  had  been  duly  appointed  of  the 
aaaeta  and  effects  of  the  bankrupt,  and  that 
IS  L.  «d. 


he  had  applied  to  the  court  under  |  Ela 
of  tbe  bankvuptcy  act  of  ISSB  [30  SUt.  at- 
L.  G52,  chap.  541,  U.  S.  Comp.  Stat.  1001, 
p.  3430]  for  an  order  requiring  the  bank' 
rupt,  its  officers  and  directora,  to  appear 
before  a  special  examiner  and  commissioner, 
to  be  examiued  concerning  tlie  property  of 
the  bankrupt  and  the  acta  End  conduct  of 
its  officials.  Tlie  court  made  tbe  order  re- 
quested, and  appointed  the  ipecial  ensminer' 
and  commissioner,  before  whom  Cameron 
appeared  and  testified,  giving,  in  tlie  course 
of  bis  examination,  the  testimony  charged 
in  the  first  indictment  to  be  false.  Tbis 
proceeding  was  prior  to  the  adjudication 
in  bankruptcy,  wbicb  folloned  a  few  days 
later.  Whether  tbe  examination  of  Camer- 
on upon  oath  at  that  stage  of  the  pro- 
ceedings was  authorized  by  the  bankruptcy 
act  depends  upon  a  construction  of  clause 
0,  I  21,  of  tbe  act,  which  provides,  in  partr 
as  follows; 

"A  court  of  bankruptcy  may,  upon  appli- 
cation of  any  officer,  bankrupt,  or  creditor, 
by  order  require  any  designated  peraon,  iO' 
eluding  tbe  bankrupt  and  bis  wife,  to  ap- 
pear iu  court  or  before  a  referee  or  tbe 
judge  of  any  state  court,  to  be  examined 
concerning  the  acta,  conduct,  or  property 
of  a  bankrupt  whose  estate  is  in  proceaa  of 
administration  under  tbii  act."  [Ai  amend- 
ed, 32  SUt.  at  L.  768,  chap.  487,  1  7,  U. 
8.  Comp.  SUt.  Supp.  1911,  p.  1408.] 

The  controversy  ia  over  tbe  meaning  of 
the  phrase,  "a  bankrupt  whose  estate  ia  in 
process  of  administration  under  this  act." 
Tbe  constniction  of  this  provision  differs 
[TIT  ]in  tbe  Federal  courts,  some  of  them 
having  held  that  there  can  be  no  such  lami- 
nation until  after  adjudication,  aa  it  is  onlf 
tlien  that  the  bankrupt  can  be  subjected  ti> 
such  proceeding.  Of  tbis  class  are  Skublo- 
sky  V.  Bodek,  24  IaR.A.(N.S.)  986,  97  C.  a 
A.  116,  172  Fed.  332,  19  Ann.  Cas.  1030; 
Fodolin  V.  HcGettigan,  113  C.  C.  A.  008, 
193  Fed.  1021;  Be  Thompson,  179  Fed. 
874;  Re  Davidson,  158  Fed.  678;  Re  Cren- 
shaw, 155  Fed.  271.  To  the  oppoelte  view 
are  Re  Fixen  k  Co.  98  Fed.  748;  Re  Fleisch- 
er, 161  Fed.  81;  Ex  parte  Bick,  155  Fed. 
008;  Wechslcr  v.  United  States,  86  C.  C.  A. 
37,  158  Fed.  679;  United  SUtes  v.  Liber- 
man,  176  Fed.  IGl.  We  are  of  opinion- 
that  the  estate  waa  in  process  of  administra- 
tion at  the  time  when  the  examination  be- 
fore the  commissioner  wsa  ordered,  anA 
the  testimony  of  Cameron  given.  Tbis- 
court  has  decided  that  the  filing  of  the- 
petition  in  bankruptcy  operates  to  placr 
the  property  of  the  alleged  bankrupt  in/ 
euttodia  Itgit,  and  prevents  any  creditor 
from  attaching  it:  and,  although,  by  the 
terms  of  tbe  act,  tbe  estate  does  not  veat 
in  the  trustee  until  the  date  of  tbe  adjudi- 
Ml 
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•ktton.  it  !■  plMcd  kt  tha  tine  of  the  flling 
of  tba  petition  under  the  control  of  tlie 
eourt  with  k  view  to  ito  nitimiite  diatribu- 
tion  smong  creditors.  Acme  Harveater  Co. 
T.  Beekman  Lumber  Co.  2£i  U.  S.  300,  807, 
sa  L.  ed.  208,  2]3,  K  Sup.  Ct.  Rep.  M; 
knd  aee  Uueller  v.  Nugent,  1S4  U.  S.  1,  14, 
46  L.  ed.  405,  411,  22  Sup.  Ct.  Bep.  209; 

■  £verett  t.  Judaon,  228  U.  S.  474,  478,  47S, 
ST  L.  ed.  927,  92B,  48  L.RA.(N.B.)  164, 
M  Sup.  Ct.  Bep.  668.  And  this  ia  true, 
aiotwithataiiding,  aa  contended  bj  the  peti- 
Vioner,  that  ihould  the  attempt  to  obtain 
«n  adjudication  of  Iwnkruph^  fail  upon 
the  subsequent  hearinga,  the  receivership 
Vould  neceaearilj  be  vacated  and  the  prop- 
erty turned  back  to  the  alleged  bankrupt. 
In  order  to  arrive  at  the  true  meaning 
of  I  21a  other  proviaiona  aa  well  aa  the 
purpoae  of  the  act  oiuat  be  Imd  in  view. 
Ute  object  of  the  examination  of  the  bank- 
nipt  and  other  witnessca  to  sliow  the  con- 
dition o[  the  estate  is  to  enable  the  court  to 
discover  its  extent  and  wiiereabouta,  and  to 
roiDe  into  posaesaion  of  it.  that  the  rij^lita 
of  creditors  may  be  preserved.  If  such  ex- 
amination is  postponed  [TIS]  until  after 
adjudication,  which  may  not  take  place  lor 
at  least  twenty  days,  within  which  the  bank- 
rupt in  involuntary  bankruptcy  is  given 
leave  to  appear  and  plead,  the  estate  may 
be  concealed  and  disposed  of,  and  the  pur- 
pose «f  the  act  to  hold  it  and  to  distribute 
it  for  tlie  benefit  of  creditors  defeati^d.  'i'he 
Importance  of  such  early  examination  of 
bankrupts  was  emphasized  in  Be  Fleischer, 
ISl  Fed.  81.  By  subdivision  0  of  g  7  ol 
tlia  act,  it  Is  provided  that  the  bankrupt 
shall,  "when  present  at  the  flrat  meeting  of 
Us  creditors,  and  at  such  other  times  as 
Us  court  shall  order,  submit  to  an  exanii- 
nation  eonceraing  the  conducting  of  his 
business,  the  caiise  of  hja  bankruptcy,  hia 
logs  with  his  creditors  and  other  per- 
,   ths   Knount,   kind,   and    whercaboiits 

'  of  kis  property,  and,  in  addition,  all  mat- 
ten  which  may  affect  the  administration 
and  settlement  of  hia  estate."  Here  is  found 
authority  to  examine  the  bankrupt  at  such 
other  times  than  the  first 'meeting  of  credit- 
ors as  the  eonrt  nay  direct,  nis  section 
•hould  be  read  with  g  21a.  and  throws  light 
apon  its  proper  construction.  In  this  case 
the  petitioner  bad  invoked  the  jurisdiction 
of  the  court,  a  receiver  had  been  appointed 

'  to  take  poBBessioB  of  the  property,  the  court 
was  so  far  in  possession  of  it  as  to  prc- 
ymttt  other  eour^  from  seizing  it,  and  thus 

'  defeating  the  bankruptcy  jnriadictioii.  We 
tat  of  opinion  that  ttie  estate  Was  then  in 
process  ot  administration,  and  the  exami- 
nation ordered  was  within  the  jnrisdietion 
«(  the  eowt. 

Other  qnestlons  in  tha  ease  relate  to  si 


legei  violations  ot  immunity  afforded  tha 
defendant  under  statutes  of  the  Unitad 
States,  wliich  were  intoked  1^  him  at  tha 
trial  in  the  circuit  court.  Records  wars 
there  offered  in  evidence  showing  the  teati- 
mony  given  by  Cameron  before  the  exami- 
ner and  before  the  referee.  Cameron 
claimed  that  this  teatimimy  was  incompe- 
tent for  the  purpose  of  establishing  his 
guilt  beyond  showing  that  it  was  in   fact 

[719]  Counsel  for  petitioner  relies  ap<» 
the  immunity  clause  of  |  7  of  the  bankrupt- 
cy act,  :ind  upon  g  860  of  tbe  Revised  Stat- 
utes (U.  8.  Comp.  SUt.  1901,  p.  681)  in 
force  at  the  time  the  testimony  was  given, 
but  repealed  by  the  act  of  May  7,  1910  (3« 
Stat,  at  L.  352,  chap.  216,  U.  S.  Comp.  SUt. 
Supp.  1911,  p.  872),  Section  7,  aubdivimon 
9,  of  tbe  bankruptcy  act,  cited  above,  con- 
cludes; "But  no  teatimony  given  by  him 
shall  be  olTtrcd  in  evidence  against  him  in 
linal  proceeding."  This  section  was 
before  this  court,  so  far  aa  the  immunity  pro- 
vided is  concerned,  in  UlicksUin  v.  United 
States,  222  U,  S.  139,  GO  L.  ed.  128,  32 
Sup.  Ct.  Rep.  71,  where  it  waa  held  not  to 
prevent  a  prosecution  for  perjury  in  the 
giving  of  testimony  by  a  bankrupt,  and  the 
immunity  was  held  to  apply  to  past  trans- 
actions concerning  which  the  bankrupt 
might  be  examined.  In  the  opinion  in  that 
case,  Edclstein  v.  United  States  (eirenit 
cniirt  of  sppeals  for  the'  eighth  circuit) 
9  L.B.A.(N.8.)  230,  79  C.  C.  A.  328,  14B 
I't-d.  036,  which  had  held  that  the  words 
"any  criminal  proceeding"  in  which  im- 
munity is  provided  are  limited  to  surh 
criminal  proceedings  as  arise  out  of  the 
conduct  of  t1>e  bankrupt's  business  or  the 
disposition  of  his  property,  etc.,  concerning 
which  he  may  be  examined,  was  cited  with 
approval.  In  Ensign  v.  Pennsrlvania,  227 
U.  S.  692,  000,  67  L.  ed.  868,  B62,  S3  Sup. 
Ct.  Bep.  321,  it  waa  held  that  full  effect 
could  be  given  to  the  Immunity  proviaion  by 
confining  it  to  the  teatimony  given  under 
aubdiviaion  9,  to  which  it  was  Immeiliately 
subjoined.  As  the  present  prosecution  waa 
based  upon  alleged  false  swearing  In  the 
course  of  the  bankruptcy  proceedinga,  |  7 
of  the  bankruptcy  act  can  have  no  applten- 

Petitioner  also  invokes  the  protection  of 
S  860  of  the  Bevised  SUtutes  (U.  B.  Comp. 
SUt.  1901,  p.  601),  which  reads: 

"Va  ploading  of  a  party,  nor  any  die- 
covery  or  evidence  obtained  from  a  party 
or  witness  by  means  of  a  judicial  proceed- 
ing In  this  or  any  foreign  country,  shall 
be  given  in  evidence,  or  In  any  manner  nsed 
against  him  of  his  property  or  estate,  in 
any  court  of  the  United  States,  in  any 
'  criminal  proceeding,  or  for  the  ei 
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otuij  [TSO]  pwwltr  or  lorfeitureiProrid- 
td,  that  this  uctlon  ibaU  uot  exempt  my 
putj  OT  vitnaw  from  proaecntiOD  and  pun- 
ithmaiit  for  perjury  oommitted  Id  dlMorer- 
ii^    or    totifjiiig   m   aforeuid." 

Ibe  government  contends  that  the  labae- 
fueat   ittpcal   of   thia  aection   depritn   the 
ptftitSoner  of  tbe  immunity  afforded.     Wa 
callDot  agTM  with  thii  conteDtion.    It  would 
ba  mibTenive  of  priuciplca  of  right  and  Jiu- 
*;iee  to  giva  rach  effect  to  a  atatuta  upon 
fcbe  proteetioB  of  which  the  petitioner  had 
-AJie  right  to  rely  at  the  time  when  called 
mipon  to  teatif  J  in  the  bankruptc;  court,  and 
mn   conaequeaca  of   wlilch  he  raaj  l>e  pre- 
sumed  to   have  given   bii  teatimony.     A 
vetro«peetiT«  operation  of  atatutea  ia  not  to 
Vm  given  except  in  clear  eaan,  unequivocal- 
ly evidencing  tha  legislative  intent  to  that 
effect     Union  P.  R.  Co.  v.  Laramie  Stock 
^arda  Co.  231  V.  S.  IM,  IM,  ante, 
34  Sup.   Ct.  Hep.   101,  and   previous  t^ 
in  tliia  court,  cited  in  the  opinion   in  tliat 
•■Me.     Summer*  v.  UniUd  Statea,  231  U.  8. 
K.  tate,  1ST,  U  Bup.  CL  Bep.  38.    In  the 
•bience  of  a  clearly  eipreaacd  legislativi 
trat  to  tbe  contrary,  the  court  will  preiume 
tbat  tbe  law-making  power  is  acting  for  tbe 
'uture,  and  does  not  intend  to  impair  obli- 
gations incurred  or  rights  relied  upon  in 
">«  past  conduct  of  men  when  other  legia- 
'*tion  was  in  force.    White  v.  United  SUlea, 
-lO]   U.  S.  M5,  562,  48  L.  ed.  2QQ,  29S,  24 
Sx»p.  Ct.  Rep.  171. 

The  circuit  court  of  appeals   in  the   in- 
^'vint  case  was  of  opinion  that  tbe  petitioner 
^~EU  entitled  to   the   immunity   afforded   in 
S     ~^6a  of  the  Revised  Statutes   (U,  S.  Comp. 
^t»t.  JOOl.  p.  661),   but  tailed   to   find   in 
^^^  *e   record    any    instance   of   its   violation. 
^^^BCtion  860  by   its  pYpress  terms  does  not 
^^-^^Ktinpt  a  party  from   prosecution  (or  per- 
'  '^^ry   committed    in    testifying    in    tha    in- 
^^"^ancea  named.     It  was  held  in  Glickstein 
^*^  —  United  Statea,  supra,  of  S  7  of  the  bank- 
^~~"%iptcy    act,   that   this    immunity    was    not 
^l^totcnded  ta  put  a  premium  upon  perjury 
^^y  giving    protection    against    the    us« 
^•^^t    testimony     in    prosecutions    for    that 
^■^  rune;  and  we  cannot  agree  witli  petitioi 
^^ontentioa  that  the  use  of  sucli  testimony  is 
limited  to  proving  that  [T21]  it  was  in  fact 
^vcn.    In  prosecutions  tor  perjury  the  atat- 
%tt  saved  the  right  to  use  such  testimony  for 
*Bj   legitimate  purpose  In   establabing  tha 
cbirge  made.     While  this  is  true,  the  stat- 
ute l^  Its  terma  protects  tha  party  from 
tht  uae  of  euch  teatlmonj  in  any  oourt  of 
tbe  United  Statea  in  any  criminal  proceed- 

Tlie  aubsequent  proaecutioo  of  'Cameron 
for  parjnry  in  the  two  bankruptcy  procaed- 
inga  was  a  criminal  proceeding  in  a  court 
Df  tbe  United  Statea,  and  the  teiitimSBy 


given  in  the  one  bankruptcy  proceeding,  not 
tending  to  eataUlab  perjury  in  that  proceed- 
ing, ahould  not  have  b^  received  to  eatal>- 
liah  the  crime  charged  In  the  other  proceed- 
ing. In  this  case  it  will  be  noted  from  the 
statement  already  made,  that  the  indict- 
ment based  upon  the  testimony  before  the 
referee  charged  tliat  Conieron  falsely  swore 
that  he  had  not  been  able  to  obtain  and 
bad  never  known  the  address  of  William 
C.  Smith,  the  man  with  whom  it  waa 
charged  the  fraudulent  transactions  regard- 
ing tbe  pianos  were  had.  In  the  first  In- 
dictment based  upon  tbe  testimony  l>efoTe 
the  commissioner,  there  ia  no  such  charge. 
The  government  having  put  in  evidence  the 
proce«dinga  before  the  referee  ahowing  that 
Cameron  there  testified  that  he  did  not 
know  Smith's  address,  and  that  he  was  not 
acquainted  with-hit  friends,  and  that  he  did 
not  know  anyone  who  knew  him,  tha  record 
of  Cameron's  testimony  before  Uie  commia- 
aioner  was  offered  in  evidence,  and,  over 
specific  objections  calling  attention  to  the 
lack  of  such  charge  in  the  flrat  indictment 
based  on  the  proceedings  before  the  com- 
mlsaioner,  the  government  waa   permitted 

"Q.  Did  you,  shortly  prior  to  the  filing 
of  the  petition,  sell  some  pianos  and  realUe 
cash  on  them! 

"A.  Yes,  I  did. 

"Q.  To  whom  were  they  soldi 

-A.  They  were  aold  to  W.  C.  Smith. 

''Q.  Where  ia  his  place  of  buainesaT 

[722]  "A.  He  ia  not  in  businesa. 

"Q.  Who  Is  he  t 

"A.  Why,  an  acquaintance  of  mine. 

"Q.  Where  does  he  live! 

"A.  On  St.  Nicholas  avenue,  1  dont  re- 
call the  address. 

"Q.  What  number!- 

"A.  I  don't  remember. 

"Q.  Between  what  streetiT 

"A.  Above  izeth. 

"Q.  Ia  it  an  apartment  or  a  private 
house! 

"A.  Why,  I  think  just  a  fnrniahed  room, 

Mr.  McManus:  I  objec^  to  thia  aa  im- 
material and  not  within  the  issuea.  There 
is  no  allegation  in  the  indictment,  or  tlw 
assignment  of  perjury,  as  to  tbe  alleged 
address  of  William  C.  Smith,  and  in  tha 
proceedings  before  the  commissioner — 

Mr.  Smith:  I  am  reading  ao  the  jury 
will  get  aome  sort  of  a  comprebenaive  Idea 
U  to  what  the  man  testified  to.  TMa  b 
the  beginning  of  tbia  alleged  tranaaction 
with  William  C.  Smith. 

The  Court:    Cut  it  down  cloaelr. 

Hr.  Smith:  I  have  cut  it  down  to  about 
two  page*. 
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Objection  overmlci].     Exception    bj   <!«■ 
fcndBnt. 

Mt.  Smith   (reading): 

"Q.  How  long  have  jou  known  himT 

"A.  Oh,  three  or  (our  years. 

"Q.  Do  you  know  whether  he  is  employed 
by  anyliodyl 

"A,  Yes,  sir,  but  I  don't  Itnow  where. 

"Q.  You  haven't  any  idea  in  what  capa- 
city he  it  cmployedl 

"A.  No. 

"Q.  How  often  do  you  meet  himT 

"A.  Kot  very  otlcn. 

"Q.  How  often  did  you  meet  liim  before 
this  last  traneactionT 

"A.  Oh,   two   or   three   times. 

[723]  "Q.  How  long  do  you  Itnow  him! 

"A.  Tliree  or  four  yi^nrs,  I  think. 

Mr.  McManus:     This  is  another  line,  sub- 
ject to  the  last  exception. 

"Q.  Where  did  you  first  meet  himT 

"A.  New  York. 

"Q.  WhereT 

"A.  1  don't  recaU  that. 

"Q.  Do  you  know  anybody  else  otiier  than 
yourself  who  knowa  Mr.  Smith  t 

"A.  He  has  a  numtwr  of  friends. 

"Q.  Do  you  know  of  anybody! 

"A.  My  brothers. 

"Q.  Outside  of  your  family! 

"A.  No. 

"Q.  Is  he  related  to  youT 

"A.  No. 

"Q.  Is  lie  related  to  any  member  of  your 
family? 

"A.  No. 

"Q.  Do  yon  know  how  he  can  be  located' 

"A.  Wliy,  yes,  I  could  get  hold  of  him. 

"Q,  How  could  you  get  hold  of  him  to- 
day T 

"A.  I'd  go  and  ask  my  brother. 

"Q.  You    think    he    could    give   you    the 
address  T 

"A.  Yes,  sir,  I  think  so. 

"Q.  Did  you  send  to  Mr.  Smith 
to  the  place  and  buy  some  pianos 

"A.  I    bad    to    sell    tome    pianos   to   get 
some  money. 

"Q.  Where  did  you  send  to  get  himT 

"A.  I  got  him  through   my  brother." 

The  effect  of  this  testimony  was  to  di 
tinctly  contradict  the  testimony  which 
Cameron  had  giren  before  the  referee,  and 
which  was  the  subject-matter  of  the  indict- 
ment based  on  the  proceedings  before  that 
officer.  It  did  not  tend  to  establish  the 
d)arf!e  growing  out  of  his  testimony  before 
[TS4]  the  commissioner,  which  related  sole- 
ly to  the  sale  of  pianos  and  eotiversations 
between  Cameron  and  Smith  concerning  the 
sales.  The'district  attorney  contended  that 
this  testimony  was  competent  la  order  that 
the  jury  might  get  some  sort  of  eomprehen- 
4ft4 


slve  idea  as  to  what  the  man  testified  to,  and, 
'ew  of  that  statement  and  the  expressed 
of  the  court  that  anything  that  threw 
light  on  the  evert  was  admissible,  the  testi- 
mony was  admitted.  It  is  contended  that 
U  competent  as  showing  the  lelatioiia 
of  Cameron  to  Smith  and  to  identify  Smith, 
but  there  was  no  question  L.  the  case  as  to 
who  Smith  was.  He  was  a  witness  called 
to  establish  the  chsrgc  of  perjury,  and  ho 
was  the  person  with  whom  it  was  charged 
the  fraudulent  dealings  in  pianos  were  had 
by  the  bankrupt.  The  testimony  offered  ma 
ffhat  Cameron  swore  to  before  the 
liner,  while  not  tending  to  establish  lue 
charge  of  perjury  based  upon  testimony 
in  tlist  instance,  did  contradict  the  teati< 
mony  which  he  had  given  before  the  referee, 
and  directly  tended  to  establish  the  cliarge 
under  that  indictment.  We  think  to  per- 
mit the  use  of  the  testimony  for  that  pur- 
pose was  to  permit  the  testimony  given  in 
tlie  one  instance  to  be  used  in  a  criminal 
proceeding  based  upon  testimoay  given  in 
the  other  instance,  and  therefore  to  violate 
the  immunity  given  in  i  860  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1001,  p. 
del),  then  In  force. 

Other  errors  are  alleged,  and  it  is  con- 
tended that  there  was  no  adequate  proof 
of  the  charges  made,  but  these  questions 
were  submitted  to  the  jury  and  cannot  be 
re-examined  here.  We  are  of  the  opinion 
that  error  was  committed  in  the  use  given 
to  the  testimony  taken  tiefore  the  com- 
missioner in  the  manner  we  have  stated, 
and  for  that  reason  the  judgment  of  the 
Circuit  Court  of  Appeals,  afHrming  the  con- 
viction of  Cameron  in  the  court  below, 
should  he  reversed. 

Reversed  and  remanded  to  the  District 
Court  of  the  United  SUtes  for  the  Southern 
District  of  New  York. 


[T2B]    GEORGE  W.  RADFORD,  Piff.   In 
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Judgment  —   res    Jndtcat*   • 

conclnded. 

An  order  in  an  action  on  a  claim  under 
a  contract,  s  one-half  interest  in  whicli 
plaintiff  had  assigned  to  his  attorney  by 
way  of  security,  having  previously  assigned 


Note. — On  conclusiveneas  of  judgments 
generallv — see  notes  to  Sharon  v.  Terry,  1 
L.R.A.  672;  Bollong  v.  Schuyler  Nat.  Bank. 
3  L.R.A.  142:  Wiese  v.  San.  Franrisco 
Hnsical  Fund  8oc.  7  L.ILA.  STT;  Horrill  t. 
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the  other  one-half  Interut  to  hii  Mm,  wb< 
ia  turn  awigned  hii  interut  ta  such  at 
torncf,  which  upholdi  the  asaigiiiDent  fron 
the  •CO,  who  bad  intervmcd  and  procurer 
Ui«  pajiBent  inta  court  of  one  half  of  thi 
amount  of  recovery,  and  which,  diamiaunj 
the  un'a  claini,  anarda  to  the  attonvej  tbt 
tngd  in  eoart,  ia  not  re*  juiioata  ae  between 
the  father  and  the  attorney  a*  to  the  for- 
ner'i  right  to  the  one-half  intereat  aa 
■igned  bj  the  aon,  and  therefore  doea  not 
l»r  a  mit  by  the  father  t«  compel  tbe  at- 
lorn^  to  account  for  the  proceeda  ol  tht 
judgment  in  hia  handa,  on  the  theory  thai 
iDch  attorney  held  the  »ame  in  triut  nn- 
<f»  an  agreement  to  pay  over  the  balaniM 
remaining  after  discharging  any   indebted- 

neaa  on  account  of  loann,  costs,  and   lerr- 

icca. 

fB>or  other  eawe,  eee  Jadsment,  III.  ],  la  Dl- 
mtt  Bng,  CL  1H8.1 

[No.  26X.J 

Submittad  December  S,  1913.    Decidol  Jan- 
uary 6,  IB14. 

IS  ERBOR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
^^  liicb  affirmed  a  judgment  of  the  Circuit 
<I^<iUTt  of  Wayne  County  in  that  state  in 
f  ^vor  of  plaintiff  in  a  euit  by  a  client  to 
«=n[iipel  hie  attorney  ta  account  for  the  pro- 
*=^«li  of  a  judgment  in  hia  bands.  Af- 
"njcd. 

See  aame  caae  below,  107  Mich.  I3S,  132 
**-  W.  S&O. 

The  facta  are  atated  in  the  opinion. 
Ur.  Tbomas  A.  K.  Weadock  submitted 
^e  cause  for  plaintiff  in  error: 

Matters  in  iaane  and  decided  1^  the  judg- 
"lent  of  a  court  having  jurisdiction  of  the 
^■'Mies  and  the  subject-matter  of  the  suit 
**"«  eoncluaivelj  settled,  and  cannot  be  liti- 
^^d  again  between  the  parties  to  that  suit 
"«■    their  privies. 

%3  Cyc  121Si  Hopkini  t.  Lee,  6  Wheat. 

^O,  S  L.  ed.  218;  Cromwell  v.  Sac  County, 

r*      U.  B.  361,  24  L.  ed.  106;  Johnson  Steel 

,*»^t  Rail  Co.  T.  Wharton,  162  U.  S.  252, 

?^    Led.  428,  H  Sup.  a.  Hep.  808;  Southern 

P-     R.  Co.  T.  United  SUtes,  IBS  V.  B.  1,  42 

*--    ed.  356,  18  Sup.  Ct.  Rep.  18. 

1^    -A  right,   question,   or    fact   once   put   In 

~~^ue  and  decided  ia  concluded  in  any  future 

T^^^ion   between   the   same   parties   or   their 

^*'ivies,    whether    the   subsequent   action    is 

^r  the  same  or  a  different  cause  of  action. 

New  Orleans  t.  CitiMDs'  Bank,  167  U.  B. 

^71,  42  L.  ed.  202,  17  Sup.  Ct.  Bep.  906. 

A  judgment  Is  a  bar  to  any  future  action 

Morrill,  11  LJl.A.  166;  Shores  v.  Hooper, 
11  L.RJL  308;  Bank  of  United  States  v. 
tleverly.  11  L.  ed.  U.  8.  76;  Johnson  Steel 
Street  Bail  Co.  t.  Wharton,  38  L.  ed.  U.  S. 
429;  and  Southern  P.  B.  Co.  v.  United 
Butes,  42  L.  ed.  U.  8.  866. 
ftS  h.  ed. 


between  the  same  parties  or  their  privies 
upon  the  same  causa  ol  action. 

Cromwell  t.  Sao  County,  94  U.  S.  SSI, 
24  L.  ed.  196;  Dowell  t.  Appl^at^  162  U. 
8.  327,  38  L.  ed.  4S3,  14  Sup.  Ct.  Bep.  611; 
Werlein  v.  New  Orleans,  177  U.  S.  390,  44 
L.  ed.  817,  20  Sup.  Ct.  Rep.  08£. 

Or,  as  this  last  rule  has  more  recently 
been  very  aptly  stated,  a  judgment  is  cc«i- 
elusive  as  to  all  the  media  otmetudendi. 

United  States  t.  CalifornU  &  O.  Land  Co. 
182  U.  S.  303,  48  L.  ed.  478,  24  Sup.  (X 
Bep.  206;  American  £xp.  Co.  t.  MuUlns, 
212  U.  B.  312,  63  L.  ed.  626,  29  Sup.  Ct. 
Bep.  381,  16  Ann.  Cas.  530;  United  Stataa 
V.  Southern  P.  B.  Co.  228  U.  S.  666,  68  L. 
ed.  6S3,  32  Sup.  Ct.  Bep.  320;  TrozeU  T. 
DeUware,  L.  &  W.  B.  Uo.  227  U.  S.  434, 
67  L.  ed.  686,  33  Sup.  Ct.  Bep.  274;  2 
Black,  Judgm.  2d  ed.  p.  808,  |  006;  23  Cye. 
1240,  1306;  National  Foundry  t  Pipe  Works 
Co.  T.  Oconto  Water  Supply  Co.  193  U.  B. 
218,  46  L.  ed.  167,  22  Sup.  Ct.  Bep.  Ill; 
Werlein  v.  New  Orleans,  177  U.  B.  390,  44 
L.  ed.  317,  20  Sup.  Ct.  Rep.  682;  Winona 
A,  St.  P.  Land  Co.  t.  MinnesoU,  159  U.  8. 
620,  40  U  ed.  247,  16  Sup.  Ct.  Bep.  63; 
Nalle  V.  Oyster,  230  U.  S.  166,  67  L.  ed. 
1439,  33  Sup.  Ct.  Bep.   1043. 

Tbe  estoppel  covers  matters  which  wen 
actually  determined,  whetber  teebnicaUy 
put  In  issue  by  the  pleadings  or  not. 

23  Cyc  1304;  2  Black,  Judgm.  2d  ed. 
I  614. 

Thare  need  be  no  pleadings  between  co- 
parties  in  order  that  they  may,  as  between 
themselves,  be  bound  by  the  judgment,  i( 
they  were  essentially  adversary  psrtiea, 
or  their  respective  rights  were  in  issue. 

Baldwin  V.  Hanecy,  204  111.  281,  08  N. 
S.  680,  affirming  104  111.  App.  84;  Kobly  v. 
Femandes,  133  App.  Uiv.  723,  118  N.  T. 
Bupp.  163;  affirmed  in  201  N.  Y.  601,  96 
N.  E.  1131;  Corcoran  v.  Chesapeake  &  O. 
Canal  Co.  94  U.  S.  741,  24  L.  ed.  190;  LouU 
V.  Brown  Twp.  100  U.  S.  183,  27  L.  ed. 
882,  3  Sup.  Ct.  B^.  92. 

The  above  ia  also  the  Michigan  rule. 

Waldo  V.  Waldo,  62  Mich.  03,  17  N.  W. 
709;  Scripps  T.  Bweeney,  160  Mich,  177, 
126  N.  W.  72. 

The  opinion  ia  the  repository  of  the  law 
of  the  decision,  r 

Corcoran  v.  Chesapeake  ft  O.  Canal  Co. 
M  U.  8.  741,  24  L.  ed.  100;  National  Foun- 
dry ft  Pipe  Works  v.  Oconto  Water  Supply 
Co.  183  U.  S.  218,  46  L.  ed.  167,  22  Snp. 
Ct.  Bep.  HI. 

These  rules  ara  fundamental  and  apply 
to  legal  proceedings  generally. 

23  Cyc  1223;  Hopkina  t.  Lee,  6  Wheat. 
100,  6  L.  ed.  218. 

No  appearance  (or  defendant  la  error. 
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Elijah  £.  Mycn  braught  thU  luit  in  the 
elrcuit  court  of  Wayiie  county,  lUtte  ol 
Miebignn,  agninBt  George  W.  Radford,  the 
plaintiff  in  error  herein,  for  an  account- 
ing and  for  a  decree  for  the  balance  due 
him  from  a  judgment  id  a  suit  of  the 
former  in  which  the  latter  acted  aa  one  of 
his  attorneys  and  received  the  amount  of 
the  judgment.  Hyeri  having  died  during 
thi  pendency  of  the  action,  it  waa  revived 
in  the  name  of  hia  executrix,  tbe  defendant 
in  error.  The  decree  of  tlie  circuit  court  ii 
favor  of  the  [TXS]  defendant  in  error  wai 
afflrmod  by  the  aupreme  court  of  tbe  stat^ 
of  Michigan  (167  Uich.  136, 132  N.  W.  fiSO) 
ftnd  the  case  cornea  here  on  error. 

Tbe  record  diacloaea  that  Myers  had 
entered  into  a  contract  with  the  county  of 
Lnzcme,  state  of  Pennaylvjnir.,  to  furoish 
the  plana  and  apeeiflcationB  for  a  court- 
houae,  and  had  certain  claims  a^inst  the 
county  arising  therefrom.  Counsel  had 
been  employed  and  suit  commenced,  but 
little  progresa  made.  Myer-:  had  assigned  a 
one-half  iuterep^  in  the  contract  to  his  son, 
George  W.  Myers.  In  this  state  of  affairs 
the  elder  My  era  employed  the  plaintiff  in 
error,  who  had  theretofore  been  bis  attor- 
ney, and  to  whom  he  was  indebted,  to 
prosecute  the  courthouse  claim.  To  secure 
hia  JudebtedneHs  to  Radford,  Myers  assigned 
hil  remsining  one-naif  intprest  in  the  claim 
to  the  plaintiU  in  error,  l.iiter,  April  Z, 
1900,  George  W.  Myers  ssaigned  bis  one- 
halt  interest  to  tbe  plaintitT  in  error,  the 
latter  to  account  to  him  for  tbe  proceeds 
after  deducting  a  fl.OOO  attorney's  fee  and 
one  half  of  the  costs,  to  wliich  saeignment 
Elijah  E.  Myera  gave  his  writti^n  aeaent; 
and  shortly  thereafter,  April  ]],  1900, 
George  W.  Myers,  in  consideration  of  |I30, 
transferred  his  interest  in  bis  prior  aaaign- 
roent  and  in  tne  assignmci..  from  bis  father 
to  him  to  tbe  plaintiff  in  error. 

The  plaintiff  in  error  engaged  local  coun- 
•el  in  Pennsylvania,  who  commenced  suit 
in' the  United  States  circuit  court  for  the 
lOiddlc  district  of  Pennsylvania,  and  prose- 
cuted till'  conrthouee  claim  to  a  successful 
termination  (.Myers  v,  Luzerne  County,  124 
Fed.  430).  Thereupon  Qeorge  W.  Myers 
intervened  in  that  suit,  setting  up  hia  right 
to  one  half  of  the  judgment,  claiming  that 
his  nssignmcut  to  Radford  had  been  fraudu- 
lently, obtained  1  and  one  half  of  the  amount 
of  the  judgment  waa  paid  into  court.  Upon 
the  petition  of  tbe  plaintiff  in  error  to  re- 
move the  money,  the  jurat  of  wbirh  was 
signed  by  Elijah  R.  Myers,  the  court  decreed 
tbat  the  [TZS]  aaiiignmen*  was  valid,  and 
awarded  tbe  fund  to  Radford,  and  diamissed 
George  W.  Mjera'a  claim. 
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I  Elijah  E.  Myera  thereafter  brought  this 
■uit,  ailing,  among  other  thinga,  that  Rad- 
'  ford,  MI  April  11,  1800,  acting  on  bis  be- 
.  half,  purchased  the  one-half  intarcat  a>- 
aigned  by  him  to  George  W.  Myers,  and  that 
at  tbat  time  i^  waa  distinctly  underatood 
and  agreed  between  tbe  plaintiff  in  error 
and  himself  tbat  the  one-half  interest  ao 
purcbaaed,  with  tbe  one-half  interest  as- 
signed by  him  to  Badford,  should  be  held 
as  security  tor  the  payment  of  all  his  in- 
debtedneas  to  Radford  tor  loans  and  sur- 
ices,  and  tor  the  payment  of  the  tl60  givea 
by  Radford  to  George  W.  Hyen,  and  all 
costs  in  the  litigation  of  the  courthouse 
claim,  and  that,  after  deducting  such 
amounts  from  the  judgment  collected,  the 
plaintiff  in  error  should  pay  the  balanoa 
to  him.  Tbe  plaintiff  in  error  eantended 
that  the  judgment  in  the  United  Statca 
circuit  court  was  res  judicata  as  to  hia 
right  to  the  one-bait  interest  in  the  court- 
house claim  assigned  to  him  by  George  W. 
Myers.  He  further  alleged,  however,  that, 
notwitb standing  his  absolute  ownership  of 
tbe  George  W.  Myers  one-half  interest,  he 
purchased  it  with  the  distinct  intention  that 
he  would  apply  tor  tbe  bendit  ot  Elijah  E. 
Myera  the  balance,  if  he  succeeded  in  col- 
lecting the  claim,  after  paying  expenses 
and  services  and  alt  Myers's  indebtedneas  to 
him.  But,  he  alleged,  be  did  not  intt-nd 
to  waive  bis  right  as  absolute  owner,  or 
allow  Myers  to  dictate  tbe  amount  of  ex- 
penses, services,  or  indebtedness.  The  cir- 
cuit court  entered  a  decree  for  the  balance 
due  Myers. 

The  supreme  court  held  that  the  assign- 
ment ot  April  2,  1900,  was  merged  in  th« 
assignment  of  April  11,  1900,  and  also 
held  that  the  Federal  decision  in  Pennsyl- 
vania had  not  determined  that  tbe  trust 
relation  between  tbe  plaintiff  in  error  and 
Elijah  E.  Myera  had  terminated;  as  to 
whicb  holdings  tbe  plaintiff  in  error  assigns 
error,  upon  the  failure  of  the  supreme  court 
to  give  due  credit  in  those  [T30]  respects 
to  tbe  judgment  of  tbe  United  States  circuit 

From  the  foregoing  statement  it  ia  evi- 
dent that  tbe  sole  Federal  question  in- 
volved arises  from  tbe  alleged  denial  in  the 
judgment  of  tlie  supreme  court  of  Michigan 
of  due  effect  to  the  judgment  rendered  in  the 
United  States  circuit  court  in  Pennsylvania, 
which  ie  relied  upon  by  the  plaintiff  in  error 
as  res  judicata  ot  the  matters  in  contro- 
versy. Whether  aucb  effect  was  given  aa 
tbe  former  judgment  required  presents  a 
Federal  question  tor  determination.  Na- 
tional Foundry  &  Pipe  Works  *.  Oconto 
Water  Supply  Co.  183  U.  S.  218,  233.  46 
L.  ed.  157,  IBB.  22  Sup.  Ct.  Hep.  111.  To 
determine  this  issue  we  examine  the  Judg- 
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Kent  la  tlte  formtr  CMe,  the  pleading*  filed 
knd  Um  iHuea  made,  and,  if  neceaiary  to 
elueidate  the  matter*  decided,  the  opinion 
of  the  court  which  rendered  the  judgment. 
National  Foundry  ft  Pip*  Work*  v.  Oconto 
Water  Supply  Co,  capra,  234,  and  prerlou* 
caaes  in  thl*  eoilrt  therein  dted. 

A*  the  niit  in  the  Michigan  court  waa 
not  upon  the  identical  cause  of  action  liti- 
gated in  tiie  United  BUtea  circuit  court,  the 
estoppel    operate*    only    a*    to    niatteri    in 
iaaue   or   points   controverted   and   actually 
<lecided    in    that    mit.      Cromwell    t.    Sac 
County,  Si  U.  S.  SSI,  24  L.  ed.  19S ;  Bouth- 
«m  r.  B.  Co.  V.  United  SUtca,  168  V.  &. 
:i,  60,  t2  L.  ed.  3Sfi,  3T7,  IS  Sup.  Ct.  Hep. 
IS;   Troiell  t.  Delaware,  L.  &   W.  R.   Co. 
32T  U.  8.  i34,  440,  57  L.  ed.  fiSS,  CSS,  33 
Sup.  Ct.  Bep.  274. 

Applying  theae  familiar  principles,   bow 

■Und*  the  preoent  ctael     The  elder  Myers 

Imught  thi*  suit  upon  the  theory  that  the 

amount   of   the   judgment  which   had  heen 

paid  over  to  Badford  on  August  22,  1903, 

vhieh  the  supreme  court  of  Michigan  found 

'a*  t]2,71].23,  was   held   in   trust  and   to 

^  acoonnted  for  by  Radford  to  him  becausp 

of  the  agreement  set  up  in  the  complaint 

'"  the  *tate  court,  already  referred  to.    The 

^«^rd   of   the    proceeding*    in    the   United 

^'^(«a   circuit   court   show*   that   one   half 

f/  the  money  due  upon  the  claim  of  Elijah 

,r".  *^yert  ajjiiinat- I^izerne  county  had,  been 

/^    'd   into  court  in  the  original  suit  of  Myers 

■«»inst   Luzerne   county.      [731]    Radford 

***     Hied  a  petition  aaliitig  for  the  paymont 

J  tfce  money  to  him  a*  the  owner  of  the 

Hi  ^'J^Tncnt.    George  W.  Myers,  as  rcapondent, 

^j^^'^'i     an    answer,   claiming   the   amount   in 

J     ***"t,  and  attacking  his  asBiRnment  to  Rad- 

^^^*i.     It  was  upon   that   petition   and   an- 

jj       ^^    and    testijnony    that    the    case    was 

■•---^^■^■d  and  the  following  order  made; 

*»      the   United    States   Circuit   Court   (or 

^Vie   Middle   District   of   Pennsylvania, 

"February  Term,  1003. 

"No.  3. 

"Elijah  E.  hlyers 

«,.^  "County  of  Luierne. 

**»  the  Matter  of  Petition  of  George  W. 
„  Kadford  to  Talce  Money  Out  of  Court. 
^t  a  Session  of  said  Court  Held  at  Scran- 
Ion,  in  aaid  district,  on  the  31  *t  Day  of 
July,  One  Tliouaand  Nine  Hundred  and 
Three. 
t'retent:  Honorable  R.  W.  Archbsld,  Dis- 
trict Judge. 

"The  above  matter  having  heretofore  been 
keird  upon  laid  petition,  answers,  and 
proof*,  and  the  same  having  been  argued 
by  counael  for  petitioner,  ai  well  at  for  the 
teipondent,  respectively,  and  due  conaider- 
■tion  liad  thereoD,  it  is  now  ordered,  ad' 
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judged,  and  decreed  that  the  assignunit 
from  respondent  to  petitioner  of  the  11th 
day  of  April,  one  thousand  nine  hundrod, 
is  valid,  and  an  absolute  assignment  of  all 
the  interest  of  aaid  respondent  in  the  aald 
contract  between  Elijah  E.  Myers  and  the 
county  commissioners  of  Luzerne  county  of 
date  February  2£,  ISOS,  and  that  the  fund 
in  court  be  awarded  to  petitioner,  George 
W.  Radford;  and  that  the  claim  of  George 
W. 'Myers,  respondent,  be  dismissed,  with 
coata  to  be  taxed  againat  said  respundent." 

A  reading  of  this  order,  which  i*  said 
to  embody  the  Federal  judgment  relied  up- 
on by  the  plaintiff  in  error  as  rtt  judieata 
of  the  present  controversy,  shows  that  the 
only  matter  adjudged  concerned  the  asalgn- 
ment  from  the  [73Z]  respondent  (Oeoiga 
W.  Myers)  to  the  petitioner  (Radford),  of 
date  the  11th  day  of  April,  1900,  tlie  court 
holding  that  it  wa*  an  ahaolnte  assign- 
ment of  the  interest  of  the  reapondent  in 
the  contract  between  Elijah  E.  Myers  and 
the  county  of  Luierne,  awarding  the  fund 
in  court  (which  was  one  half  of  that  re- 
covery) to  the  petitioner,  and  decreeing 
that  the  claim  of  the  respondent  be  dis- 
missed and  that  he  pay  all  the  costs.  Cn'- 
tainly  tliere  ia  nothing  in  that  judgment 
to  conclude  the  present  suit  in  tlie  Btat« 
court  between  Elijah  E.  Myers  and  Bad- 
ford.  The  proceeding  in  the  United  State* 
circuit  court  in  Pennsylvania  is  apeciflcallv 
limited  to  the  controveray  between  Radford 
and  the  respondent  in  that  proceeding. 
Geor;;e  W.  Myera.  If  there  could  be  any 
doubt  aa  to  the  elTect  of  the  order,  the 
opinion  of  Judge  ArehbalJ,  found  in  the 
record,  showa  liow  the  matter  was  regarded 
by  him.  The  opinion  recites  that,  a  ver- 
dict having  been  rendered  in  favor  of 
Elijah  E.  Myers,  because  of  a  controveray 
with  respect  to  one  half  o(  it,  leave  of 
court  had  been  given  to  pay  one  half  of 
the  judgment  into  court,  and  that  the  pe- 
titioner, Radford,  and  George  W.  Myers,  hy 
each  of  whom  ownership  was  asserted,  by 
pleadin^B  and  proof,  had  submitted  the 
matter  to  that  court,  and  that  it  had  juris- 
diction to  determine  to  whom  the  fund  be- 
longed. After  referring  to  the  original  con- 
tract and  the  various  steps  to  collect  the 
money  from  the  county  of  Luzerne  and  the 
assignment  of  a  one-half  interest  from  the 
elder  Myers  to  his  son  in  1S08,  Judge  Arch- 
bald   said: 

"Col.  Myers  explained  to  Mr.  liad  ford 
that  one  half  the  contract  had  already  been 
assigned  to  George,  and  it  was  recognized 
that  it  he  held  on  to  the  assignment  there 
would  be  little,  if  anything,  coming  to 
Col.  Myers  after  be  had-settled  with  Rad- 
ford. But  it  was  stated  by  Col.  Myers 
that  the  assignment  was  without  consider- 
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fttion,  and  if  he  luccceded,  m  he  hoped,  In 
getting  Qeorge  to  lUTrender  it,  then  lUd- 
ford  wna  to  eAcoiuit  to  him  for  tbkt  [733] 
iutareat  alio,  after  deducting  for  expeniee 
and  Berricea.  The  tnut  relation  m  eetab- 
liabed  Btlll  continues." 

The  ■«pinion  then  goee  on  to  coneider 
dnbontely  the  claim  of  George  W.  Hjen 
to  the  one-half  interest  paid  into  court,  M 
sgaintt  Radford,  and  Snda  that  the  aa- 
■ignnunt  of  April  11,  1900,  waa  a  valid 
■ale  from  George  W.  Mferi  to  Radford,  and 
that  the  aaaignmcnt  nai  absolute  in  form, 
and  Intended  bj  George  W.  Uyen  as  a 
complete  diipoiition  to  Radford  for  fISO 
of  the  one-hall  interest  deriTcd  from  hie 
father.  The  judge  eoneludea  hit  opinion  hj 
directing  that  an  order  be  drawn,  award- 
ing the  fund  to  Radford,  and  diamluing 
the  claim  of  George  W.  Uyeri,  with  cost*. 
Thereupon  the  order  which  we  have  alrcMly 
get  forth  wai  made. 

The  fact  that  the  order  waa  made  in  an 
Intervention  in  the  original  suit  of  Mjen 
V.  LuMme  Countj,  and  that  Ujers  TeriSed 
the  petition  filed  bj  Radford,  aaking  to 
have  the  fnnd  U  «ou>t  paid  over  to  the 
4SS 


latter,  did  not  raiie  anj  isane  between  Ell* 
jab  E.  Myers  and  Radford  aa  to  the  al* 
leged  agreement  that  Radford  should  ac- 
count to  Mjer*  for  the  fund.  And  the  fact 
that  both  Elijah  E.  Myers  and  Radford 
were  parties  in  the  same  suit  did  not  have 
the  effect  to  submit  the  eontroversv  made 
in  the  present  litigation  to  the  derision 
of  the  United  States  circuit  court.  Judg- 
ments become  estoppels  because  they  affect 
matters  upon  which  the  partiea  have  been 
heard  or  have  had  an  opportunity  to  be 
heard,  but  are  not  conclusive  upon  matter* 
not  in  question  or  immateriaL  Reynolds  t. 
Stockton,  140  U.  8.  254,  268,  269,  3S  L.  ed. 
464,  468,  469,  11  Snp.  Ct.  Rep.  773. 

It  seems  very  clear  that  there  was  noth- 
ing in  this  proceeding,  in  the  issues  ntSMle 
or  the  judgment  rendered,  that  in  any  wise 
concluded  the  right  of  Elijah  Z.  Myers  to 
bring  suit,  which  he  subsequently  proae- 
cuted  in  the  stato  court,  calling  upon  Rad- 
ford for  an  accounting  concerning  the  pro- 
ceeds of  the  judgment  in  his  hands. 

Judgment  of  the  Supreme  Court  of 
Michigan  affirmed. 

Ill  D.  F- 
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Kc  ruOBt  Jm  thb  Uattsb  of  ABivrs  Col- 
Uothts  CoKPAin,  PfltitiODCr.  [No.  — , 
OrigliuiL] 

Motion    for    leave    to    file    petitiona    for 
^ritB  of  HaDdKmuB  or  Certiorari. 

See  Bame  cam  below  upon  first  writ  of 
*n-or,  117  C.  C.  A.  190,  IBS  Fed.  82;  upon 
Wcond  writ  of  error,  183  C.  C.  A.  480,  EOS 
J'ed.  382. 

Ajeur*.    Ferduiuid    E.   M.    BuUowa    and 
'^ic^hard  B.  Harve;  for  petitioner. 
Ko  counael  appeared  for  TeepoDdent. 
October  20,  1S13.    Denied. 

*-^K    PABTE:        IlT    THE     MATTU    OF    YOtJttO. 

SurTHE,     Field     Co  up  a  tit,     Petitioner. 

[No.  — ,  Original.] 
..^        Motion   for   leave   to  Die   petition   for   a 
'  "^^  rit  of  MandamuB. 

Ucosrs.      A.     R.     Jaekiion     and     Morti- 
^^^*  «r  C.  Rhone  for  petitioner. 

Ko  counael   appeared  for   respondent. 

October  20,  1913.    Denied. 


*■— ^  RARLBS  Andebson,  Petitioner,  t.  WltUAM 

H.  MOTEB,  Warden  of  tbe  United  SUtes 

Penitentiary  at  AtlanU,  Ga.  fNo.  — .] 

Motion  lor  leave  to  file  petition  for  Writ 

"^=^1  Certiorari  to  the  United  SUtea  Circuit 

■^IDourt  of  AppeaU  tor  the  Fifth  Circuit,  ami 

^fl  proceed  in  forma  pauperU. 

See  same  caae  below,   122   C.  C.  A.   170, 
S03  Fed.  8S1. 

Ur.  Lamar  Hill  for  petitioner. 

So  counsc]  appeared  for  respondent. 

October   27,   1913.     Denied. 


Cail  Ouv^,  Plaintiff  in   Error,  v.  State 

OF  Texas.     [No.  — .] 

Motion  for  leave  to  docket  cauM  and  pro- 
em! in  forma  pavperit. 

Mr.  C.  H.  Smith  for  ptaintiff  in  error. 

No  counael  appeared  tor  defendant  in  er- 


[T3B]    TsM    Glemwood  Lioht  ft   Wahk 
CouFAKT,  AppL,  ».  The  Town  or  Glxk- 
wooD  SFMitas.    [No  S76.] 
Appeal — from  circuit  court  of  appeals- 
Federal  question. 

Appeal  from  tha  United  States  Circnit 
Court  of  Appeals  for  the  Eighth  Circuit- 
See   same  ease   below,  —   L.RA.(N.S.) 
— ,  121  C.  C.  A,  88,  202  Fed.  878. 

Uessrs.  W.  H.  Bryant,  George  L.  Nye,  and 
William  P.  Malbum  for  appellant. 
Ur.  John  A.  Rush  for  appellee. 
October  27,  1913.  Per  Curiam:  Appeal 
diamiased  for  want  of  jurisdiction.  Ptl'ss 
Pnb.  Co.  T.  Monroe,  IfU  U.  S.  105,  111,  112, 
«1  L.  ed.  367,  389,  17  Sup.  «.  Rep.  40;  De- 
flanco  Water  Co.  v.  Defiance,  IBl  U.  S.  184, 
191,  48  L.  ed.  140,  143,  24  Sup.  Ct.  Rep.  63: 
Shulthis  T.  McDougal,  225  U.  S.  661,  56 
L.  ed.  1205,  32  Sup.  Ct.  Rep.  704;  Joplin 
V.  Southwest  Missouri  Light  Co.  191  U.  S. 
160,  157,  48  L.  ed.  127,  130,  24  Sup.  Ct. 
Rep.  43;  Knovville  Water  Co.  v.  Knozville, 
200  U.  S.  22,  80  L.  ed.  353,  28  Sup.  Ct.  Rep. 
224;  Swope  t.  Leffingwell,  106  U.  8.  3,  4,  20 
L.  ed.  93S. 

CiiiNO  Lee,  Plaintiff  in  Error,  v.  Unitd 

States.    [No.  163.] 

Opiiitn — prohibiting  poaseosion — due  pro- 
cesa  of  law. 

In  Krror  to  the  Supreme  Court  of  the 
Philippine  Islands. 

See  same  case  below,  20  Philippine,  B9S. 

Mr.  A.  D.  Gibbs  tor  plaintiff  in  error. 

Mr.  Asaiatant  Attorney  General  Deniaon 
for  defendant  in  error. 

October  27,  1913.  Per  Curiam:  Judg- 
ment affirmed.  Mugler  v.  Kansas,  123  U. 
S.  623,  859-863,  31  L.  ed.  205,  209-21],  B 
Sup.  Ct.  Rep.  273;  Holden  v.  Hardy,  109 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;  Louisville  *  N.  R.  Co.  v.  P.  W.  Cook 
Brewing  Co.  223  U.  S.  TO.  82,  56  L.  ed.  336. 
368,  32  Sup.  Ct.  Rep.  189;  Price  v.  United 
SUtes,  IBS  U.  S.  311,  41  L.  ed.  727,  17  Sup. 
Ct.  ttep.  366. 
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Hknit  C.  Kina,  Appellant,  t.  U.  B.  Bus- 

KUK,  Truitce,  et  «1.     [No.  S84.] 

Appeal — from  circuit  court  of  appeals- 
Federal  que«tlOD. 

Appeal  from   tlie   United  SUtea  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit. 

8e«  lame  ease  below,  110  C.  C.  A.  119, 
IBS  Fed.  299. 

Mr.  Maynard  F.  Stile*  for  appellant. 

UeMr*.  Frank  Cox  and  W.  R.  UII7  for 
appellee. 

October  2T,  1013.  Per  Cvriam:  Dia- 
raiMed  for  want  of  juriadictioa.  Fay 
Crozer,  217  U.  8.  45G,  408,  64  L.  ed.  837, 
30  Sup.  Ct  Rep.  S68;  Farrell  *.  O'Brien 
(O'Callaghui  T.  O'Brien)  199  U.  B.  100, 
GO  L.  ed.  107,  25  Sup.  Ct.  Bcp.  727;  Waten- 
[TaS]  Pierca  Oil  Co.  t.  Texaa,  SIS  U.  6. 112, 
llTi  118,  S>  L.  ed.  481,  434,  SB  Sup.  Ct.  Kep. 
227. 


U.  V.  KuKPATUOK,  AppeBant,  t.  WyjlTT 

A.    HuMcaBKBon,    TraatM,   etc.      [No. 

SID.] 

Appeal — from  diatrlet  eourt — Federal 
question. 

Appeal  from  the  Dietrlet  Court  ol  the 
United  SUtea  for  the  Southern  Dlatriet  of 
Oeorgta. 

Mr.  Samuel  H.  Hyers  for  appellant. 

Mr.  Wm.  H.  Fleming  for  appellee. 

November  3,  1913.  Per  Curiam;  Die- 
roiiaed  for  the  want  of  jurladietlon.  Her- 
ritt  t.  Bowdoin  College,  160  U.  S.  6S1,  656. 
42  L.  ed.  850,  852,  IB  Sup.  Ct.  Rep.  415. 


Atchisoh,  Tofeka,  ft  BjCKTi.  Fs  Railway 

CouPAKT   et  aL,   Appellants,   t.  Ui«mo 

STAns  at  al.     [No.  639.] 

Interitate     Commerce     CommiMion — re- 
Tiew  of  order  Siing  ratea — commerce  court. 

Appeal  from  the  United  States  Commerce 

See  HUne  case  below,  SOS  Fed.  58. 

Meaara.  Robert  Dunlap  and  C.  W.  Dur- 
brow  for  appellant!. 

Heean.  BUckbum  Eaterline,  William  B. 
Lamb,  and  P.  J.  Farrell  for  appelleea. 

November  3,  1B13.  for  CurtaM;  Decree 
affirmed  on  the  anthorify  of  Illinoia  C.  B. 
Co.  y.  Interstate  Commerce  CommiMion,  200 
U.  B.  464,  61  L.  ed.  1133,  27  Sup.  Ct.  Repi 
700,  and  casea  cited;  Interstate  Commerce 
Commiuion  v.  Chicago,  B.  I.  ft  P.  R.  Co. 
SIS  U.  8.  88,  110,  64  L.  ed.  946,  BST,  30  Sup. 
Ct  Bep.  OS] ;  Procter  ft  O.  Co.  t.  United 
States,  22S  U.  S.  282,  297,  298,  60  L.  ed. 
lOSl,  lOBO,  1097,  >2  Bnp.  Ct  Rep.  T6I;  In- 
tentata  Commerce  Commission  t.  LouIb- 
villa  ft  N.  R.  Oo.  2S7  U.  S.  88,  Bl,  B7  L.  ed. 
431,  493,  83  Snp.  Ct  Rep.  IBS. 
4W 


ET3T]  JoHR  RoxBT  et  aL,  Plaintiffs  tn  Er- 
ror,  T.   H.   J.   Var   Nns.      [No.   088.1 
'    Error  to  state  eourt — time  of  allowaao^ 
In  Error  to  the  Supreme  Court  of  tfe* 
StaU  of  Callloniia. 

See  same  case  below,  100  C«l.  131,  11» 
,Pac.  89S. 

Ur.  A.  E.  Bolton  for  plaintiffs  in  error. 
Mr.  Theodore  A.   Bell  for  defendant   !■ 
error. 

November  3,  1813.  Per  Cwtem:  Dis- 
missed [or  the  want  of  jurisdiction.  U. 
S.  Rev.  SUt.  I  1008,  U.  8.  Comp.  8Ut  1901, 
p.  716;  Allen  v.  Southern  P.  R.  Co.  17S  U. 
S.  47B,  484,  43  L.  ed.  775,  770,  IB  Sup.  Ct 
Rep.  61B;  Aspen  Min.  ft  Smelting  Co.  v. 
Billings,  160  U.  S.  31,  36,  37  L.  ed.  980, 
988,  14  Bnp.  Ct  Rep.  4;  Scarborough  v. 
Pargoud,  108  U.  B.  567,  27  L.  ed.  B24,  I 
Sup.  Ct  Rep.  877. 


PAdno  CnoMmRo  Coicpaitt,  Plaintiff  !■ 
Error,  T.  UniTED  fiTATxa.     [No.  BSO.] 
Error  to  circuit  eourt  of  appeala — auit  un- 
der revenue  laws. 

In  Error  to  the  United  States  Cironii 
Court  of  Appeals  for  the  Ninth  Circuit 

See  same  case  below,  US  C.  C  A.  6(^ 
190  Fed.  3G. 

Mr.  Qeorge  E.  de  Skiguer  for  plaintiff  in 

Tha  Solicitor  General  for  defendant  in 

November  3,  I913J  P«r  Curiam:  Dla- 
missed  for  the  want  of  Jurisdiction.  An- 
glo-Calif am  ian  Bank  v.  United  States,  1T» 
U.  S.  37,  44  L.  ed.  64,  SO  Sup.  Ct  Rep.  IS; 
Macfaddea  v.  United  States,  213  U.  B.  288, 
,294,  63  L.  ed.  SO],  802,  £S  Snp.  Ct  Rep.  490. 


Johh  Zellbh,  Plaintiff  in  Error,  v.  Stats 

or  Nkw  J1X8IT.     [No.  413.1 

Error  to  state  court — Federal  queetion. 

In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

Bee  same  case  below,  83  N.  J.  L.  OSS,  — 
L.RA..(N.B.)   — ,  85  Atl.  237. 

Messrs.  Oilbert  Collins  and  Marahall 
Tan  Winkle  for  plaintiff  in  error. 

Mewri.  Edmund  Wilsob,  Robert  H.  H. 
Carter,  and  Pierre  P.  Qarvcn  for  defendant 
in  error. 

November  3,  1B13.  Per  Curiam.-  DI*. 
missed  for  the  want  of  jurisdiction.  Hurta- 
'  .  CaUfornia,  110  U.  B.  616,  28  L.  ed. 
4  Sup.  Ct  Rep.  Ill,  292;  Maxwell  v. 
Dow,  170  U.  8.  581,  684,  44  L.  ed.  697,  698, 
"  Snp.  Ct.  Rep,  448,  494;  Twining  v.  New 
Jersey,  211  U.  B.  78,  53  L.  ed.  97,  SB  Sup. 
Ct.  Rep.  14;  Farrell  v.  O'Brien  (CCallaghan 
V.  O'Brien)  IBB  U.  8.  89.  100,  60  L.  ed.  101, 
107,  26  Sup.  Ct.  Bsp.  7S7. 
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C;7I81  WnuAH  8.  I.OVELL,  u  Trtutee  in 
Vtakraptcf,  «tc^  Plaintiff  ia  Error,  t, 
Hkeckx  Hkhtz  ft  CoHPAiTT  et  al.     [No, 
811.1 
Emv  to  dreuit  oonrt  of  appeals — bank- 

.  In  Error  to  tha  United  States  Circuit 
^jourt  «f  Appeal!  for  the  Fiftb  Circuit. 

See  «am«  caM  below,  118  C.  C.  A.  4B,  102 
-Vti.  T62. 

Ht^tra.   H.  Qenerea  Dufour  and   Walker 
Percy  for  plaintiff  in  error. 

lit.  Fbelan  Beale  for  defendenta  in  er- 

Kotember  3,  IBIS.  I'mr  Curiam:  Dia- 
miwed  for  the  want  of  juriadiction.  Lov- 
cU  T.  Kewman,  227  U.  S.  412,  07  L.  ed.  677, 
33  Sup.  Ct.  Rep.  37C. 


Tm  MiBSovKi,    Kansai   ft    Texas   Rail- 
•»iLi  CouPAKT  or  Tekas,  Plaintiff  in  Er- 
ror, T.  Olivxb  LnoT.     [No.  44.] 
Error  to  atato  court — Federal  queation. 
In  Error  to  the  Court  of  Civil  Appeals  for 

the  Fifth  Supreme  Judicial  District  of  the 

SUtc  of  TezBB. 
S«e  same  caae  below,  —  Tex,  Civ.  App. 

-,  13S  8.  W.  658. 
Unara.  James  Hagerman  and  Josepli  M. 

Brjion  for  plaintiff  in  error. 
Ko  cDunael  appeared  for  defendant  in  er. 

h'oTember  10,  1B13.  Par  Curiam:  Dis- 
Biined  for  want  of  juriadiction  on  the  au- 
Oioritj  of  HiBMuri,  K.  ft  T.  R.  Co.  v.  May. 
IH  U.  S.  207,  48  L.  ed.  B71,  24  Sup.  Ct. 
Rtp.  <38. 


C.  F.  Eastok,  Receiver,  etc.,  PlaintllT  in 

Error,  v.  Chicaoo  Hotel  Company  et  al. 

[No.  43(1.1 

Error  to  circuit  court — jurisdiction  be- 
low. 

Ia  Error  to  the  District  Court  of  the 
tlnited  State*  (or  the  Western  Diatriet  ot 
Wubington. 

Ur.  Stephen  A.  Eeenan  for  [7301  plain. 
t«  ia  error. 

Uissra.  Aldia  B.  Browne,  Alexander  Brit- 
toa,  Charlea  W.  Dorr,  and  Evana  Browne 
ter  defendant  in  error. 

November  17,  1B13.  Per  Curiam:  Dia- 
■oiised  for  want  of  juriadiction  on  the  au- 
thority of  United  Stotea  *,  Congress  Conatr. 
Co.  2Z2  U.  8.  19S,  60  U  ed.  168,  32  Sup.  Ct. 
Rtp.  44;  Fore  River  Shipbuilding  Co.  t. 
Bagg,  2]S  U.  S.  176.  66  L.  ed.  103,  31  Sup. 
Ct.  Rep.  186;  LouiaviUe  Truat  Co.  v.  Knott, 
I«l  n.  8.  ESS,  48  L.  ed.  109,  24  Sup.  Ct. 
fap.  llSt  SmiUi  T.  McKar,  181  U.  S.  306, 
40  L.  ed.  731,  Ifl  Sup.  Ct.  Rep.  400. 


Bx  PABTi:*  Iir  THX  Hattkb 
Can,  Petitioner.  [N*.  8,  Original.] 
On  petition  for  Writ  of  Mandamua. 
Meaira.  F.  H.  Dexter  and  F.  D.  McEen- 

ney  for  petitioner. 
Measn.  Malcolm  Donald,  Charlea  Eart- 

sell,  and  H.  Rodclguei-Serra  tor  reapondent. 
November  17,  1B13.     Psr  Curiam:     Hie 

rule  to  ahow  cauae  hitherto  allowed  ia  dla- 

eharged,  and  the  petition  for  the  allowance 

of  the  Writ  of  Uandamut  ia  diamiaaed,  and 

the   prayer   for   writ   eonaequently    denied. 

Ex  parte  Harding,  21S  U.  S.  3S3,  S5  L.  ed. 

262,  37  LJtJk.(N.S.)  3D2,  31  Sup.  Ct.  Rep. 

324. 


New    Louisville    Jdcket    Club    et    a)., 

Plaintiffs  in  Error,  v.  Citt  of  Oakdale 

et  al.    [No.  0] ;  and  Lennox  Land  Cou- 

PAKS,  Plaiotiff  In  Error,  v.  Citt  or  Uak- 

DALE  et  al.     [No.  101. 

Error  to  atato  court — Federal  queation. 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

See  same  case  below,  137  Ky.  484.  125 
S.  W.  1089,  extended  opinion,  —  Kj.  — . 
127  S.  W.  638. 

Measra.  WiHiam  H.  Field  and  nernard 
Fluxner  lor  plsLntiffa  in  error. 

Mr.  J.  M.  Chilton  for  defendnnta  in  error. 

November  17,  1S13.  Per  Curiam:  Dig- 
missed  for  want  of  juriadiction.  Mt.  Pleas- 
ant V.  Beckwith,  100  U.  S.  63],  25  L.  cd. 
703i  Kelly  v.  Pittoburgli,  104  U.  8.  SO,  20 
U  ed.  069;  Caatillo  v.  McConnico.  108  V.  S. 
074,  42  L.  ed.  022,  18  Sup.  Ct.  Rep.  22R. 


MaTOB    and     AUIEBMZN     OP     THE     CiTT    OF 

VlCKaBUK,     Appellanta,     v.     ViCKBBUBO 

Water  Works  Compant.     [No.  3.] 

Appeal — from  circuit  court — juriadiction. 

Appeal  from  the  Circuit  Court  of  tho 
United  {740]  States  tor  the  Southern  Dia- 
triet ot  Missiaaippi. 

Meaare.  T.  C.  Catchinga,  O.  W.  Catchinga, 
and  George  Anderaon  for  appellanU. 

Meaara.  Joaeph  Hirah  and  J.  C.  Bryson 
for  appellee. 

December  1,  1813.  Per  Curiam:  Dia- 
miaaed  for  want  of  juriadiction,  upon  the 
authority  of  Bayard  v.  Lombard,  0  How. 
630,  13  L.  ed.  24S ;  Payne  t.  Nilea,  20  How. 
21B,  16  L.  ed.  8B6;  Indiana  Southern  R.  Co. 
V.  Liverpool,  L.  ft  a.  tna.  Co.  lOB  U.  8.  108, 
27  L.  ed.  806,  3  Sup.  Ct.  Rqt.  108,  and  cause 
remanded  to  the  district  court  of  the  United 
State*  for  tha  aouthem  diatriot  of  Miaalaa- 

ippi. 

D,i„Mb,  Google 
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Oor.  : 


Jacob  Gum  et  ■).,  PUintiff*  in  Error,  t. 

WiLLiui   L.   O'CONNELL,    Countj   Tres*- 

urer,  etc.,  et  al.     [No.  332.] 

Error  to  atate  court — Faderal  question. 

In  Error  to  the  Supreme  Couirt  of  the 
State  of  IllinoU. 

See  wme  case  belon,  25S  lU.  49,  9S  N. 
E.74. 

Jkcob  Glos,  Emma  J.  GloB,  Adam  S.  Glos, 
August  A.  Timke,  and  D.  Arnold,  Plaintiffs 
in  Error,  pro  teat. 

Mr.  George  Gillette  for  defendanU  ii 

December  1,  1S13.  Par  Ourtiiin: 
missed  for  the  wsnt  of  Jurisdiction  on  the 
BUthoritj  of  Glos  v.  Chicago,  226  U.  S. 
.199,  57  L.  ed.  S7S,  33  Sup.  Ct  Rep.  112,  and 
the  authorities  there  cited. 


WnxuM  Rabb,  Plaintiff  in  Error,  t.  State 

OF  Louisiana.    [No.  48.] 

Commerce — in  intoxicating  liquors — state 
regulation. 

la  Error  to  the  Criminal  District  Court 
of  the  Parish  of  Orleaiu,  State  of  Louisiana. 

Mr.  Paul  A.  Sompayrae  for  plaintiff  in 

Mr.  Ruflin  G.  Pleasant  for  defendant  in 

December  1,  1913.  Per  Ouriam:  Af- 
firmed, with  eotts,  upon  the  authority  of 
Foppiano  v.  Speed,  199  U.  8.  COl,  60  L. 
ed.  28B,  2«  Sup.  a.  Bep.  138. 

Ex  PABTB:  Iif  THB  Mattes  or  Banco  Tts- 
RiTORiAL  T  Aoaicorjt  db  Puebto  Rico  and 
[T41]  the  Banco  Commercial  de  Puerto 
Rico,  trustees,  Petitionera.  [No.  — ,  Or- 
iginal.] 
Uotion  for  leave  to  file  petition  for  Writ 

of  Certiorari. 
See  same  case  below,  7  Porto  Rico. Fed. 

Rep.  — . 

Messrs.  Francis  H.  Deiter  and  Frederic 

D.   McKennej   for   petitioners. 

No  counsel  appeared  for  respondents. 
December   1,    1913.      Denied. 

Job  Dabskt,  Plaintiff  in  Error,  v.  State 

or  Geobqia.     [No.  94.] 

Error  to  state  court — final  judgment. 

In  Error  to  tha  Supreme  Court  of  the 
State  of  Georgia. 

See  same  case  below,  13S  Ga.  601,  71  iS.  E. 
001. 

Mr.  John  Randolph  Cooper  tor  plaintiff 

Mr.  Thomas  S.  Felder  for  defendant  In 

December  8,  1913.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Hefke  v. 
United  BUtes,  217  U.  B.  423,  S4  L.  ed.  821, 
30  Sup.  Ct.  Rep.  539. 

4tl 


ATI.AHT10  CoABT  Lim  Railboad  CoMrAMT, 

Plaintiff  in  Error,  v.  Jakes  A.  H1U.IS. 

[No.   BBS.] 

Constitutional  law — railway  relief — Tft- 
lidity  of  statute  forbidding  estoppel  by  *«• 
cepting  benefits. 

In  Error  to  the  Supreme  Court  of  the 
State  of  South  Carolina. 

See  same  case  below,  90  S.  C.  248,  73  S. 
E.  71,  1  N.  C.  C.  A.  447. 

Messrs.  P.  A.  Willcoz  and  Frederic  D. 
McKcnne;  for  plaintiff  in  error. 

Mr.  L.  D.  Jennings  for  defendant  in  error. 

December  8,  1013.  Per  Curiam:  Judg- 
ment afllrmed  with  costs,  on  authority  of 
Chicago,  B.  ft  Q.  R.  Co.  v.  McGuire,  219  U. 
S.  549,  55  L.  ed.  328,  31  Sup.  Ct.  Rep.  259. 

LoDis  Elie  Joseph  Henbt  de  Galabd  dk 
Bbasbac  de  Beabn,  ete..  Plaintiff  in  Er- 
ror, V.  PiBBBE  DE  BiABir  [No.  668] ;  and 
Louis  Eub  JosBrn  Harar  de  Gaulbd  db 
Brass  AC  ra  BsARit,  ete..  Plaintiff  In 
Error,  t.  FaAit^oiB  db  Beabit  [No.  550]; 
and  LoDia  E^ije  Joseph  Henbt  de  Gai^ 
abd  de  Bbabsac  de  Beabk,  etc.,  Plaintiff 
in  Error,  t.  Odon  oe  Bbabn  [742]  [No. 
5S0] ;  and  LouiB  Eua  Jobeph  Hkhbt  DS 
Galabd  de  Bbabbao  db  Beabr,  etc..  Plain- 
tiff in  Error,  t.  Jbak  Baptiste  Cbad- 
H«T  [No.  681.] 

Error  to  state  court — Federal  queatlon. 
In  Error  to  the  Court  of  Appeals  of  tb» 

State  of  Maryland. 

See  same  cases   below,   119   Md.   4IS,   88 

Atl.  1040. 

Mr.  Maurice  Uon  for  plaintiff  in  error. 
MesBTs.    J.    Kemp    Bartlett    and    Edgar 

AIlsD  Poe  for  defendants  in  error. 
December   8,   1913.     Per  Curiam;     Dia- 

miesed  for  the  want  of  juriadietion.    Eustie 

T.   Bowles,   150  U.  S.   381,   37   L.  ed.   IIII, 

14    Sup.     Ct.    Rep.    131;     Wood    v.    Ches- 

borough,   226   U.    S.    672,    67   L.   ed.    lOlB, 

33   Sup.   Ct.   Rep.   708;    Adams  t.   Russell. 

229    U.   S.    358,    57    L.   ed.    1228,    33    Sup. 

Ct.   Bcp.   848   and   authorities   there  cited; 

Hamblin   t.   Western   Land  Co.   147   U.   8. 

631,  37  L.  ed.  267,  13   Sup.  Ct.  Rep.  353; 

Dcming  v.   Carlisle  Packing  Co.  226  U.   S. 

102,  57   L.  ed.   140,   33   Sup,   Ct.   Rep.   80; 

De  Beam  t.  Dc   Beam.  225  U.  S.  895,   67 

L.  ed.  1281,   32   Sup.   Ct.   Rep.  834. 

Pabis  ft  Gbeat  Nobthebn  Railboad  Cou- 

PAITT,  Plaintiff  in  Error,  v.  Mas.  Gbomu. 

Bobtom  et  al.  [No.  272.] 

Master  and  serrant — employer's  liabilltj 
to  servant — Federal  statute. 

In  Error  to  the  Court  of  Civil  Appeal» 
tor  the  Sixth  Supreme  Judicial  District  af 
the  State  of  Texas. 

See  same  case  below,  —  Tei.  CiT.  App. 

-,  142  B.  W.  »44. 


_TOOglt 


Ult. 


HEMORANDUH  OASES. 


742-T4S 


Utmn.  W.  W.  Etuu  uid  Edgar  Wright 
Im  pkintiff  In  error. 

Ui.  Fred  B.  Hhodea  for  defendanta  in 
•mw. 

Daeeuber  IS,  1S13.  Judgment  KfBnned 
*ith  coat*  and  Intereit  b;  an  equally  di- 
vided eonrt- 


W-Aamnorotf  Dbedoino  ft  Imfbovement 
CouPAHT,  PUintiff  in  Error,  ».  Siatb  or 
^fABHiNaroR,  E.  V.  BuiBell,  et  al.  [No. 
327.1 

iXiTor   to   state  court — Federal   queation. 
la   Error  to   the   Supreme   Court  of  the 
S«:^te  of  Washington. 

See  ume  ease  below,  63  Waih.  346,  101 
E^MU.  SS4. 

Mr.   W.   F.  Hays   for  plaintilT   in  error. 
Heasrs.    Alfred    BatUe    and    Ocorge    B. 
CTcjIe  for  defendanta  in  error. 

Deeemtier  16,  1913.    Per  Curiam:  [743] 

a-vismissed  for  want  of  jurisdiction.    Enstis 

•w-    Belies,    160   U.  8.  36],   37   L.   ed.    1 

^4  Sup.  Ct  Rep.  131;  Preston  <r.  Chicago, 

•228  U.  S.  447,  450,  57  L,  ed.  2fl3.  296,  33 

S^p.  Ct.  Rep.  177  i   Wood  ».  Chesborough, 

■228  U.  B.   672.  077,   67   L.  ed.  1018,   1020, 

33    Sup.    Ct.    Rep.    706;    Deming    t.    Car- 

Iwle  Pacliing  Co.  226  U.  S.  102,  67  L.  ed. 

'W,    33    Sup.    Ct    Rep.    80;    SUndard.Oll 

^-   t.  Missouri,  224  U.  8.  271,  !87,  66  L. 

'''■    700,   709,  32   Sup.  Ct.  Rep.  40B.  Ann. 

'-"a.  ini31),  036. 


***«  n  E.  Heavbeb  et  al.,  Plaintiffs  in  Error. 
"^^  CiTT  cw  Elkins.     [No,  103.] 
f^  J^onatitutional  law — validity  of  frontage 

,^^  of  aaseasment. 
p^_^t  "M   Error  to   the  Supreme   Court   of   Ap- 
^^^1«  of  the  SUte  of  West  Virginia, 
I,    -^^  •"me  case  below,  69  W.  Va,  266,  — 
l^*^Jl.{N.8.)    — ,  71   8,   B.  184,  Ann.  Cas, 
^  ^SA,  863. 

^^r.  JantcB  A.  Bent  for  plaintiffs  in  error. 
*lr,  R,  H.  Allen  for  defendant  in  error, 
,^^^  ~l)ecember  16,  1913.  Par  Curiam:  Jndg- 
^^^^*nt  afflmied  with  costs.  Bchaefer  t. 
^"■^■erling.  188  U.  8.  616,  47  L,  ed,  570,  23 
tO^P-  Ct-  Hep,  449;  Detroit  t,  Parker,  181 
QJ*-  S,  389,  45  L.  ed.  917,  81  Sup-  a.  Rep. 

'^^x  pAKTB:    Ik    the    mattrb   of    Adolph 

Oitifsimsn,     Petitioner.       [No.     , 

Original.] 

Motion    for    leave  to   file   a    petition   for 
^rit  of  Habeaa  Corpns. 
Mr.  George  F.  Curtis  for  petitioner. 
Tlic  BoIieltoT  Oeueral   tor   reapondent. 
December  16,  1919.    Denied. 
It  li.  ed. 


Ex  PABTC:  In  TH>  lUTm  ta  JtMAm 
Jokes,  PetitioDer.  [No.  — ,  Original] 
Motion  for  leave  to  Ht  petition  for  Writ 

of  Habeas  Corpus. 
Messrs.  W,  L  Cruce  and  A.  0.  Cruqe  for 

petitioner. 
The  Solicitor  General  for  respondent. 
[TM]  December  22,  1913.    Denied. 


PABKEB-WAsHinoToir     COMPANX,     Plaintiff 

in  Error,  v.  Uakold  Ckameb,  a  Minor,  eta. 

[No.  449.] 

Error  to  district  court — Federal  queation. 

lu  Error  to  the  Diitrict  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois. 

Mcsars.  Henry  R.  Rathbone,  P.  H.  Cullen, 
Thomas  T.  Fauntleroy,  and  Shepard  Bar- 
clay for  plaintiff  in  error. 

Mr.  Michael  F.  Gallagher  for  defendant 

January  6,  1914,  Per  Curiam-  Dia- 
miesed  for  want  of  jurisdiction.  Union 
Trust  Co.  V,  Westhus,  228  U.  S,  619,  67 
L.  ed.  947,  33  Sup,  Ct.  Rep,  693. 


James  M.  Cockins,  Petitioner,  1 

MiLLEB  Buck  and  Horace  J.  Miller.  [No. 

,  Original.] 

Petition   for   a   Writ   of   Error. 

Measrs.  Samuel  8.  Mehard  and  Harvey 
A,  Miller  for  petitioner. 

Messrs,  John  S.  Ferguson  and  Joseph  N. 
(Jim en  for  reepondent. 

January  6,  1014.     Denied. 

UnrrED   States,   Petitioner,   v,    Nipiasina' 

Mines  Coupanx.     [No.  709,] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit, 

See  same  case  below,  124  C.  C.  A.  313, 
206    Fed.    431. 

[T«B]  The  Solicitor  General  and  Mr.  As- 
sistant Attorney  Genera!  Harr  for  peti- 
tioner. 

Mr.   George  F.   Kurd  for  respondent. 

October  20,    1913.     Granted. 

JAHBB  SlU,   Petitioner,  V,    WlLUAll   EmK- 

■OBM  [No,  711];  and 
Thomas  P.  Aldeb,  Petitioner,  v.  William 

Edbhaobn   [No.  712.] 

Petitions  for  Write  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seccmd  Circuit. 

Mr.  Theron  G.  Strong  for  petitioners. 

Mr.  Martin  W.  Littleton  for  respondent 

October  20, 191S.   Granted. 
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BUPB£H£  COUBT  OF  THE  ONllUJ  STATES. 


Ooi.  Tbu^ 


pRKB  W.  Rehod,  Sec«i*er,  etc.,  FetitiODer 

T.    Cou.    ft    Ibor    Rulwat    Comfaht. 

[No.  S78.] 

Petition  [or  ft  Writ  ot  Certiorari  to  the 
United  States  Circuit  Court  of  Appeais  for 
the  Fourth  Circuit. 

See  HtDA  caae  tielow,  ISS  C.  C.  A.  1S6,  204 
P«d.  869. 

Mr.  Fred  O.  Blue  for  petitioner. 

Mr.  B.  M.  Ambler  for  reapotnteot. 

Oct^dter   20,    3013.     Denii-d. 


Toledo,  St.  Louis,  k  Wbstei^   Ratlboad 

CoupANT,    Petitioner,   v.    Aicna    Pbbkn- 

OHio.    tNo.  817.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUte»  Circuit  Court  of  Appeata  for 
the  Seventh  Circuit. 

Bee  Mme  cau  below,  1Z3  C.  C.  A.  640, 
206   Fed.   472. 

Mewrs.  Clarence  Brown  and  C.  E.  Pope 
for  petitioner. 

Mr.   John    L.    Flaniiigan    for    mpondent 

October  20,  1B13.    Denied. 


Cauii.lac    Motor   Car   Co..   Petitioner,    v. 

lltoBGE  \V.  Ray,  Judgx.  etc.     [No.  636.] 

Petition  [T48]  for  a  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of  Ap- 
peals for  tlie  Second  Circuit. 

Mr.  Otto  Kircliner  for   petitioner. 

Mr.  Andrew  J.  KclliB  for  reapondent. 

October  20,  1913.    Denied. 


.694.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtea  Circuit  Court  of  Appeals  for 
tbe  Kigbtli  Circuit. 

See  aame  caae  below,  121  C.  C.  A.  679, 
203  ted.  68S. 

Mr.  Frank  W.  Hackett  for  petitioner. 

Mr.   W.  E.  Bremner  for  rcapondcnta. 

October   20,   1013.     Denied. 


PAcinc  Livestock  Comfaitt,  Petitioner,  t. 

SiLvns  RivEB  lauoATioif  Compaiit  et  al. 

[No.  895] 

Petition  for  a  writ  of  Certiorari  to  the 
United  Statea  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  ease  below,  118  C.  0.  A.  613, 
200  Yti.  487. 

Messrs.  Edward  F.  Treadwell,  Wirt 
Minor,  Aldia  B.  Browne,  Alex.  Britton,  and 
Bvans  Browna  for  petltlimer. 

Mo  eonnsel  appeared  for  reapondenta. 

October  20,  ISU.    Denied. 


Fbarcu  p.  B.  Samm,  PrtiticiMr,  t.  Bm- 
usTTA  8.  AnouBon.    [Mo.  6BB.1 
Petition  for  a  Writ  of  Certiorari  to  the 

Court  of  Appeals  of  tlie  Uisttict  of  Ooloin- 

^ia. 
See  same  case  below,  40  App.  D.  G.  447. 
Mr.  Francis  P.  B.  Sands  for  petitioner. 
Mr.  Frank  J.  Hogan   for  respondent. 
October   20,   1913.     Denied. 


Henbt   Baetz,   Petitioner,   r.   ScHOUiLAn- 

KucKKucK  Tkl'nk  Top  t  Vmmmmk  Coit- 

PAHT  et  al.     [No.  702.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
[747]  United  States  Circuit  Court  of  Ap- 
peals for  tlic  Eightlj   Circuit, 

See  same  case  below,  116  C.  C.  A.  6S8, 
107    Fed.   40. 

Mr.  Emil  Starck  for  petitioner. 

hfr.  Charles  Howson   for  respondents. 

October  20,   1013.     Denied. 


LiDERTT  Bku.  Gold  Mikihg  Oompart,  Po- 

titioner,    t.    SinraoLU    Unov    Hirins 

CouPANT.    [No.  703.] 

Petition  for  a  writ  ol  certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  for 
the  Eightli  Circuit. 

See  same  case  below,  122  C.  C.  A.  113, 
203  Fed.  7D6. 

Mr.  Moorlield  Storey  for  petitioner. 

Mrsars.  Joel  F.  Vaile  and  Henry  He- 
A I  lister,  Jr.,  for  respondent. 

October  20,  1913.     Denied. 


Djlvid  ALU0AB,  Petitioner,  t.  Ahbuoar 
Car  t  FoiiRnii  Cokpart.  [No.  JOS.} 
Petition  for  a  Writ  <a  Certiorari  to  Uw 

United  SUtes  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Bee  same  caae  below,  124  0.  C.  A.  319, 

206  Fed.  437. 

Messrs.    Frank   W.  Haelwtt  and   Paal   J. 

Sherwood    for    petitioner. 
Messrs.  Fred  Keler  and  C.  E.  Sprout  for 

respondent. 

October  20,  1913.     Denied. 


Charus   a.  Davet,  PetitiMier,  v.  Umm 

Statm.     [No.  708.] 

Petition  for  s  Writ  of  Oertiorari  to  tha 
United  SUtes  Circuit  Court  of  Appsala  fw 
the  Seventh  Circuit. 

See  same  case  below,  208  Fed.  £17. 

Mr.  Ward  H.  Watson  for  peUUoner. 

The  Solicitor  Genera)  for  respondsnt. 

October  20,  1013.     Denied. 
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Mp"""   F.  rmn,  Petitionar, 

D.  COLKAM.     [No.  716.] 

PetitioB  for  K  Writ  of  [748]  Cntlonri 
to  tbe  Court  <rf  App«Ua  of  the  Diitrict  of 
CohmbU. 

Sec  Mme  cue  below,  40  App.  D.  C.  698. 

Mr.  lUlviUa  Chuieh  for  petitioner. 

Mr.  Lincoln  B.  Smith  for  reapondcot. 

October  20.  IBU.    Denied. 


WiLUAH  W,  Niua,  AdmiikiatTktor,  etc,  Pe- 
titioner, T.  Tim  Ludlow  Valtk  Mi«.  Uo. 
{No.  718.] 
Petition  for  «  Writ  of  Certiorari  to  the 

Unilod  States  Circuit  Court  of  Appeal*  tor 

the  Second  Circuit. 

See  aame  caae  below,  lEO  C.  C.  A. 

202  Fed.  141. 

Messr*.  WilliMn  W.  NIlea  and  Hattwell 

Cabcl]  for  petitioner. 

Meaara.    Bantuel    Untermyer,   Louia    Har- 

aiial,  and  Abraham  Benedict  for  reapondent. 
October  20,  1013.     Denied. 


RivEBSim  Hdohts  Obakoc  Gbowku'  As- 
sociation   et    aL,    Petitionera,    *.    Fan 
STcBun.     [No.  719.] 
Petition  for  a  Writ  of  Certiorari  to  tbe 

United  Statea  Circuit  Court  of  Appeals  for 

il>f  Xinth  Circuit. 
See  aame  ease  below,  124  0.  C.  A.  29,  SOS 

Fed.  735. 
Meaara.  N.  A.  Acker  and  J.  J.  Scri' 

for  petitioners. 
Heairs.  Frederick  S.  Lyon  and  William 

W.  Dod^  for  respondent, 
October  20,  1013.    Denied. 


CuiBOKn  TAKinna  Bxtbact  Coupaitt  et 

tL,  Petitioners,  v.  OaoKOE  H.  Lbohakd  et 

Kl.    [No.  734.] 

Petition  (or  «  Writ  of  Certiorari  to  tbe 
Cnited  States  Circuit  Court  of  Appeals  (or 
tbt  Fourth  Circuit. 

HcHrs.  James  H.  Uerrtmon  and  Thomas 
S.  Ttollins  for  petitipners. 

iU.  Alfred  S.  Barnard  tor  respoudenta. 

October  20,  1B13.    Denied. 


ItniBER   TJRDnwnmu   or  New   Toax   et 

«L,  Petitionera,  v.  O.  C.  Rm  et  aL    [No. 

TS3.I 

(749]  Petition  for  a  Writ  of  Oertlorui 
t«  the  United  Statea  Circuit  Court  of  A-p- 
PNls  for  tbe  Sixth  Circuit.    . 

Uessr*.  Dent  Minor  and.  B.  La*  Battels 
hr  petitioners. 

No  eonnael  appeared  for  reapondenta. 

October  ST,  1»U.    OrmntMl. 
la  L.  ed.  1 
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D.  J.  HcDoiTAUi  at  «l,  PMitioners,  v. 

W.  Pucas  at  >1.     [No.  7«1.] 

Petition  for  a  Writ  ol  Certiorari  to  t1 
United  BUtea  Circuit  Court  of  Appeals  f 
the  Fourth  Circuit. 

Meoara.  JuHna  C.  Martin,  Qeorge  1 
Wright,  and  Thomas  S.  BoUina  for  p 
titloners. 

Mr.  E.  J.  Justice  for  respondents. 

October  27.  1B13.    Granted. 


St.  Paut.  Fibe  t  Maiihi  Iks.  Co.,  Petition. 

er,  T.  Hacbiiotehok  Mrrai't  et  aL    [No. 

487.] 

Petition  for  a  Writ  ot  Certiorari  to  th« 
United  SUtes  Circuit  Court  of  AppcMlt 
far  the  Ninth  Circuit. 

See  aame  case  below,  120  C.  C.  A.  280, 
202  Fed.  28. 

Mr.  William   Dcnman  for  petitioner. 

Mr.  Howard  B.  Harrington  for  reapond- 

October  27,  IBIS.    Denied. 


CiTT  OF  St.  Louia,  Petitioner,  ».  Th»  Na- 

TIOHAL  BVMKTT  COKPAHT.     [No.  SM.] 

PetiUon  for  a  Writ  ot  Certiorari  to  the 
United  Statea  Circuit  Court  of  Appeals  for 
tbe  Eighth  Circuit. 

See  same  ease  below.  IIB  C.  C.  A.  639, 
200  Fed.  387. 

Mr.  William  E.  Baird  for  petitioner. 

Mr.  W.  C.  Marshall  for  reapondent. 

October  CT,   1918.     Denied. 


NOKFOLK    t    WUmif     RAII.WAT    COKPAIfT, 

Petitioner,  v.  Coka  E.  Haubbb,  Adminis- 
tratrix, etc.     [No.  602.] 

[7S0]  Petition  for  ■  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of  Ap- 
peals  for  the  Fourth  Circuit. 

See  same  case  below,  211  Fed.  667. 

Mr.   Theodore  W.   Reath   for   petitionei. 

Mr.  Lindsay  Patterson  for  respondent. 

October  27,  1913.     Denied. 


716.] 

Petition  for  a  writ  of  Certlonrl  to  tha 
United  SUtei  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

~    r,  116  C.  0.  A.  42S,  200 
Fed.   289. 

Mr.  William  E.  Bolrd  tor  petitioner. 

No  counsel  a]q>eared  fi 

October  27,  1913.     Danled. 
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SUPEBHB  COURT  OF  THE  UNITED  STATES. 


Ooi.  Tmc, 


pHIUUIKLraU,  BALiniOBt,  ft  WAflBmOTOIl 

Rauacus  Coupaht,  Patftbnin,  t.  Socrn- 

Kui    TKAHSPOBTAmMi    CoiaAm.     [No. 

723.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUt«s  Circuit  Court  of  Ai^>eal>  for 
tlia  Fourth  Circuit. 

See  aame  caM  below,  124  C.  C.  A.  SS, 
206  Fed.  732. 

Ur.  Sblrler  Carter  for  petitioner. 

No  counsel  appeared  for  reapondenL 

Octotwr  27,  1913.     Denied. 


FiBBT  Natiofai.   Bank   of   Dixm,   New 

YOKK,    Petitioner,    t.    Edvuhb    K.    Fox. 

[No.  756.] 

Petition  for  a  Writ  of  Certiorari  to  tba 
Court  of  Appeals  of  the  District  of  OoIubi- 
bia. 

See  same  cue  below,  40  App.  D.  C.  430. 

Mesara.  A.  S.  Worthin^D,  Charlea  I- 
Frailej,   and  Eenrr   F.   Woodard  for  p«tt- 

Hr.  J.  J.  Darlington  for  respondent 
October   27,   1013.     Denied. 


The  PAcmo  CoAn  Stkahship  OoitPANT, 
LuiTED,  Claimant,  etc..  Petitioner,  T.  H. 
AiiDUSOR  [No.  724] ;  and  TBI  PACmc 
Coast  Ooxpaht,  Claimant,  etc  Petition- 
er, 1.  N.  JokDAM  [No.  72a.] 
Petition   for   Writs   of   Certiorari   to  the 

United    States    Cirruit    Court    of    Appeals 

for  the  Ninth  Circuit. 

Sec  tame  case  below,  124   C.  C.  A.  214, 

2M  Fed.  148. 
Ur.  Oeorfs  W,  Towle  for  petitioners. 
Ur.  William  Denman  for  respondents. 
October  27,  1»1S.    Denied. 


jr.  8.  Haisibon  et  al..  Petitioners,  t.  Eliza- 

BTTH  FOLBT.      [No.  748.] 

Petition  for  a  [T51]  Writ  of  Certiorari 
to  the  United  SUtea  Orcnit  Court  of  Ap- 
peals tor  the  Eighth  Circuit 

See  same  case  below,  124  a  0.  A.  1*1. 
200  Fed.  S7. 

Messrs.  W.  B.  Cowherd  and  F.  D.  Me- 
Kennej  for  petitioners. 

Mr.  William  F.  Qutbrie  for  respondent 

October  27,  1813.    Denied. 


Okakd    TaxitiK    Wmnii    Railway    Oov- 

PAirr,   Petitioner,   r.   GnTBoM    (Jilpin, 

Administratrix  etc.     [No.  7H.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeala  for 
tbe  Seventh  Circuit 

Bee  same  case  below,  208  Fed.  120. 

Hesars.  George  W.  Kretzingpr  and  Oeorge 
W.  Kretiinger,   Jr.,   for  petitioner. 

Ur.    James    C.   McSfaane    lor   respondent 

October  27,  IBIS.    Dmied. 
4M 


Bknjaiiin  F.  Edwaus,  Petitioner,  t.  Bv- 

iiUDD  K.  Fox.     [No.  7S7.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colom- 
bia. 

See  same  caae  below,  3B  App.  D.  C.  477. 

Ur.  W.  W.  Uillan  for  petitioner. 

Ur.  J.  J.  Darlington  for  respondent. 

October  27,  191S.    Denied.  ~ 


The  Glbrwood  Lioiit  ft  Water  Coupant, 

Petitioner,  t.  Tub  Towk  or  Oleswoob 

BraiMoa.    [No.  S76.] 

[T5S]  Petition  for  a  Writ  of  Certiorari 
to  the  United  SUtes  Circuit  Court  of  Ap- 
peals for  the  Eighth   Circuit. 

See  same  case  below,  —  L.RJl.(N.S.)  — . 
121  C.  C.  A.  88,  202  Fed.  678. 

Messrs.  W.  H.  Bryant,  George  L.  N^e, 
and  William  P.  Malbum  tor  petitioner. 

Mr.  John  A.  Rush  tor  respondent. 

October  27,  IB13.     Denied. 


Eu^EH    CoRnoLLET,    Administratrix,    etc.. 

Petitioner,    t.    Pennstlvafia    Railsoao 

OOHPAMT.     [No.  764.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  47  L.R.A.(N.S.> 
807,   IIB  C.  C.   A.  3B2,  201   Fed.  B4. 

Ur.  Francis  Rawle  for  petitioner. 

Meaara.  J.  Hampton  Barnes  and  Frederic 
D.   McKenney    for   respondent 

November  8,  1913.  Granted,  and  c«a« 
placed  on  the  summary  docket. 


Johh   a.   S.   Browk  et  al..   Petitioners,  t. 

AuSTiK  B.  Fletcher,  etc.    [Ho.  766. j 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeala  for 
the  Second  Cirfuit. 

Mr.  Charles  H.  Burr  lor  petitioners. 

Mr.  William  P.  S.  Melvin  for  respondent 

November  S,  1B13.    Granted. 
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a  et  aL,  Fetitionan,  v. 
W.  &  Bdtub  ft  OouPAiTT.  [No.  732] ; 
»nd  Moma  BiAcyarowK  rt  k1^  Patlticni- 
cn,  T.  EvnTMHiT'B  SnsB,  IirooirosATBi, 
ct  ml.     [No.  733]. 

Prtitioni  for  Writi  of  Certionri  to  the 
XJititcd  SUtes  Ctrenit  Court  of  Appeali  for 
«Jk  First  Cirenit. 

Bcc  MBM  MM  b«low,  No.  T3S,  SOT  Fed. 
7U,  No.  783,  e07  F«d.  7(t2. 

Hr.  Harvey  H.  Pratt  for  petitionen. 
Utmn.  Charlct  F.  Choat«,  Jr.,  Frederick 
H.  Naeh,  and  Bojd  B.  Jonea,  for  rcepond- 

November  S,  1013.    Denied. 


fV'es]  Ruth  Kkamb,  Pctltionv,  t.  Xunvr 
W.  Kkakbi.    [7M.] 

^■etition  for.  a  Writ  of  Certiorari  to  the 
^nit«d  Statea  Cirenit  Court  of  Appeala  tor 
t*»«  Fifth  Circuit. 

8w  aame  eaM  l>dow,  119  C.  C  A.  482, 
*«il  Fed.  248. 

Mr.  Auguatne  O.  Bacoo  for  petitioner. 
Ut.  Edgar  Watkins  for  reepoodent. 
Kovenil>eT  3,  1S13.    Denied. 


AumcAH  Bnx  TxiXTHom  CoWPAirr,  Pe- 
titioner,   V.    WUTEBN    UlIlOIT    TEUOXAPH 
CoKPASr  et  al.     [No.  782.] 
Petition  for  a  Writ  of  Certiorari  to  t))e 

United  Statei  Circuit  Court  ol  Appeali  for 

the  First   Circuit. 
See    same    esse    below,    first    appeal    80 

C.  C.  A.  220,  12S  Fed.  342,  second  appeal, 

122  C.  C.  A.  lOS,  203  Fed.  7SG. 
Messrs.  Charlea  E.  Swan,  John  C.  Oraj, 

and  FTFderick  P.  Fish  for  petitioner. 

Messrs.  J.  H.  Benton  and  Rush  Taggart 

for  respondent. 
NoTcmber  10,  1013.    Denied. 


Bblta  a.  Locxwood,  Petitioner,  t.  Fbank 
M.    RuOK^    Adminlatrator,    eto.       [No. 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  sauM  ease  below,  40  App.  D.  0.  422. 

Measrs.  Isaac  R.  Hltt  and  Richard  P. 
Erana  (or  petitioner. 

No  eonnael  appeared  for  respondent. 

November  10,  1*13.    Denied. 


CiR  WAim  OoxFAiTT  or  Chiluootbx,  Pe- 
titioner, V.  Cut  or  Ohhuootki,  Hu- 
Bomi.     [No.  T88.] 

Petition  for  a  Writ  of  Certiorsri  to  the 
United  States  Circuit  Court  of' Appeala  for 
the  Eigbtb  Circuit. 
Bee  same  ease  below,  207  Fed.  SOS. 
Hessrs.  James  H.  Harkless,  Clifford  Ela- 
ted, and  Morgan  M.  Mann  for  petitioner. 
Mr.  Joseph  J.  Russell  for  reapondent 
November  10,  1913.     Denied. 


[Tfi4]  Annn  F.  Cbaio,  Administratrix, 

etc.,    Petitioner,    v.    EiULT    E.    PAUSH, 

Executrix,  etc.     [No.  789.] 

Petition  tor  a  writ  of  Certiorari  to  tlta 
Court  ot  Appeals  of  the  District  of  Colum- 
bU. 

Bee  same  caae  below,  40  App>D.  C.  US. 

Messrs.  Franlc  W.  Haekett  and  Chauneer 
Haekett  tor  petitioner. 

Messrs.  Holmes  Conrad  and  Leigh  RoUn- 
son  for  reepondent. 

November  10,  1913.    Denied. 


Caidoidttuuk     Cohpaitt,     Petitioner,     t. 

Elkctuc  Sueltino  A  Aluiuhum  Cbii> 

FAHT.    [No.  770.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Third  Circuit. 

See  same  case  below,  182  C.  C.  A.  278, 
20S  Fed.  976. 

Mr.  Philander  0.  Knox  for  petitioner. 

Mr.  Francis  C.  McMillin  for  respondent. 

November  10,  1913.     Denied. 


Samuel  B.  Abchex  et  al..  Petitioners,  t. 

IMFEBIAI.  MACHimt  COHPANT.      [No.  720.] 

PetiUon  for  a  Writ  ot  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeal*  tor 
the  Second  Circuit. 

See  same  ease  below,  IS4  C.  0.  A.  688, 
207  Fed.  81. 

Mr.  Samuel  B.  Archer  in  propria  penow 
for  petiUonera. 

Mr.  Ernest  Wilkinson  for  respondent. 

November    IT,   1913.     Denied. 


Ilunoib  Cehtbal  Railkoau  Compact,  P^ 

titioner,   v.   Uniom    Railwat   Compact. 

[No.  TT9.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  sane  caae  below,  807  Fed.  741S. 

Meesrs.  Dent  Minor,  Charles  N.  Bureh, 
and  Blewett  Lee  f <»  petitioner. 

No  counsel  appeared  for  respondent 

November  17,  1913.    Dniied. 
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SUPREME  COUBT  OF  THE  UNITED  STATES. 


Oor.  Tnoi, 


[T65]  Sn^  k  Smith,  «  Copmrtnerabtp, 
•tc.,  AppelUnta,  v,  An-u  MAKUTAimn- 
iKfl  CoupAHi  et  >L    [Ko.  eia.] 
Petition  lor  m  Writ  of  Certiorari  herein 

to  the   Circnit  Court  ol   Appeali   lor   tha 

Eighth  Circuit. 
See   ume   cue   below,   47   LJ{.A.(N.S.> 

1002,  122  C.  C.  A.  Ses,  804  Fed.  368. 
Mr.  Hugh  K.  Wa^er  for  appellanta. 
Mr.  Jamea  Love  Hopkini  for  appelleea. 
November  IT,  1013.    Deoied. 

EuzABETii   8.   BuTLARD,  Petitioner,  v.  8: 

Louis  t  San  Francisuo  Bailboao  Cok- 

PAKr.    [No.  780.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  Si\t1i  Circuit. 

See  Mine  caee  below,  207  Fed.  287. 

Mr.  Carutliere  Ewing  for  petitiouer. 

Ko  counsel  appeared  for  respondent. 

December  8,  1913.    Denied. 


Saba  Gyb,  Widow  of  John  Qje,  Petitioner, 

V.    Hambubo    Ahericahiscke    Packet- 

HAHRT     Aktieu     GESBLSCUArrr.       [Na 

783.] 

Petition  for  a  Writ  of  Certiorari  to  the 
l-'nited  Slntea  Circnit  Court  of  Appeals  for 
tlie  Fifth   Circuit. 

See  aame  case  below,  124  C.  C.  A.  017,  207 
Fed.  247. 

Messrs.  IT.  Garland  Duprt,  Charles  F. 
Consaul,  and  T.  M.  Movers  for  petitioner. 

Ko  counsel  appeared  for  respondent. 

December  8,  1013.    Denied. 


Hakiltoh-Bbowh  Shoe  Compaux,  Fetiti^* 

er,  T.  WoLT  BBoTtncu  A  Coupanx.    t^o- 

818.] 

Petition  for  a  Writ  ol  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeala  for 
the  Eighth  Circuit. 

Heur*.  H.  S.  PriMt,  Morton  Jonrdan, 
Joseph  W.  Bailey,  and  Lnke  E.  Hart 
tor  petitioner. 

Messrs.  Lawrence  Maxwell,  Ttnj  Wernar, 
and   Simeon  H.   Johnson   for  reapondeat. 

December  22,  ISIS.    Granted. 


Hanovu  Stab  Mirjjno  Comfant,  Petition- 
er, f.  D.  D.  MncALT.    [Mo.  740.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Mr.  Henry  Pitta  for  petitioner. 

Messrs.  Johd  C.  Higdon^  Edward  Ercrett 

Longan,  and  J.  F.  Glister  tor  reapondent. 
Januarys,  1B14.    Granted. 


CiTT  o»  New  To»K,  Petitioner,  v.  Wiixiah 

Baqk,  Jb.    [No.  sot.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
tor  the  Second  Circuit. 

Mr.  Louis  C.  WliiU  (or  petitioner. 

Mr.  Edward  A.  Alexander  for  respondent. 

January  ff,  1814.    Granted. 


Jonir  Barton  Millib,  Petitioner,  v.  UHrriD 

Statm.     [No.  784.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  41  App.  D.  C.  62. 

Meanrs.  Henry  E.  Davis  and  John  E.  Ijm- 
key  tor  petitioner. 

The  Solicitor  General  and  Mr.  Clarence 
R.  Wilton  tor  respondent. 

December  S,  1013.    Denied. 


Annh   Mtebs,    Petitioner,   v.   PiiTaBuMn 

Coal  Comfant.     [No.  81  B.] 

Petition  (or  Writ  of  [757]  Certiorari  to 
the  United  States  Circuit  Court  of  Appeala 
for  the  Third  Circuit. 

See  same  case  below,  121  C.  0.  A.  427, 
20S  Fed.  821. 

Mr.  Edward  C.  Goodwin  for  petitioner. 

Mr.  Charles  Marshall  Johnaton  for  re- 
spondent. 

January  S,  1BI4.    Granted. 


Hkbman  C.  H.  HnoLD,  Collector,  Petition- 
er, V.  Mdtuai.  BiNDiT  Lux  Inboxancb 
Comfant.     [No.  808.] 
[756]  Petition  for  a  Writ  of  Certiorari 
to  the  United  States  Clreoit  Conrt  of  Ap- 
peals for  tke  Third  Circuit, 

See  same  case  below,  IM  C.  O.  A.  S66, 
201  Fed.  018. 

The  Bolkitor  General  for  patitioBsr. 
Mesars.  Joha  O.  B.  Pitney  and  John  B. 
Hardin  for  raapondmti 

Dfoember  IS,  ISIS.    D«ied. 
4M 


CHABua  8.  TirmMBLA  et  a1.,  Petitionsn, 
T.  Datio  Pebkins.     [No.  TVS.] 
Petition  (or  a  Writ  of  Certiorari  ta  tha 

United  SUtes  Circnit  Conrt  o(  Appeals  for 

the  Ninth  Circuit. 
See  iame  ease  below,  123  0.  C.  A.  SU, 

MS  Fed.  003. 
Ur.  Walter  8.  PenlleU  (or  petitioners. 
Mr.  Charles  E.  Shepard  for  respondent 
Ja^uarj  S,  U14.    Denied. 

Ml  V.  S. 
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lU.] 

Afftal  from  tb«  United  8UtM  Circuit 
Oourt  of  Appeal!  tor  the  Eightk  Circuit. 

Hewn.  Ibxwell  Erarta  and  A.  A.  Uoeb- 
haf,  Jr^  tor  appellant. 

IfcMra,  John  II.  Tbarcton,  E.  E.  Whltted, 
W.  S.  Summera,  Joaepb  C.  Helin  and  W.  H. 
Bryant  for  appclleca. 

October  14.  IQIS.  Dismiued  with  coata, 
on  nwtian  of  counael  for  the  appellant. 


PAomo    Raiuoad    Cok- 

PART,    Plaintiff    in    Error,    t.    UirnxD 

STATca.    [No.  31.] 

In  Error  ta  the  Diatriet  Court  of  the 
United  SUtea  for  the  Northern  District 
of  Callfonla. 

Mr.  Edward   H.  Cleair  for  pUlntiff  in 

The   Attorney  General  for  defendant  in 

Octot>er  14,  1913.  DiBiniHed  on  motion  of 
Mr.  Erani  Browne,  In  behalf  of  counsel  for 
Uw  [768]  pUintlff  tn  error. 


NomiiXK  PAcmc  Railway  Compaht,  Ap- 
pellant, T.  Kiico  CouNTT,  Washington  et. 
al.    [Mo.  381.] 
Appeal   from    the   United   State*  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit. 
See  same  ease  below,  lia  C.  C.  A.  143, 

196  Fed.  S£3. 

Messrs.  C.  W,   Bunn   and  A.   B.  Browne 

for  appellant. 

Mr.  Hugh  M.  Caldwell  for  appelleea. 
October  14,  191S.    Dismtased  with  costs, 

per  stipulation  of  counsel,  on  motion  of  Mr. 

Evans  Browne  for  the  appellant. 


TtTue    GnAMAitTT    k    SuBErr    Cokpaitt, 

Plaintiff  in  Error,  v.  UiftTED  Statu  to 

TRi  USB  OP  Gbhbeal  Elictuc  Coicpaht. 

[Ko.  120.] 

In  Error  to  the  United  States  Circuit 
Court  (tf  Appeals  for  the  Third  Circuit. 

8m  aame  case  below,  100  a  C.  A.  IM, 
M7  Pad.  98. 

Hesara.  Rusaell  H^  Bobbins  and  Jame* 
F.  Campbell  for  plaintiff  in  error. 

Hessra.  H.  B.  Gil)  aad  Lonls  Barcroft 
Rnnk  far  defendanta  In  error. 

October  IS,  ISll.  Dlamiased  per  stipu- 
lation of  eounael. 

St   t..  •«. 


In  Error  to  the  Superior  Court  at  th» 
State  of  Pennsylvania. 

Mr.  Chsrles  F.  Patterson  for  plaintiff  iff 

Mr.  Barry  J.   Nesbit  tor  detendaBli  In 

October  10,  1013.  Judgment  reveraed, 
witli  costs,  per  stipulation  of  counsel,  and 
cause  remanded  for  further  proceedings. 


John  UcKat,  Plaintiff  in  Error,  t.  Ui<mi> 
Stater  of  Auibica.  [No.  4ZS.] 
In  Error  to  the  District  (759]  Court  of 
the  United  SUtes  for  the  District  of  Minne- 
sota. 
Mr.  Albert  R.  Moore  for  plaintiff  in  error. 
The   Attorney   General    for   defendant  in 


Rose  McKat,  Plaintiff  In  Bm»-,  t.  Ukitv 
Statkb  op  Amebica.     [No.  4S0.] 
In    Error   to    the    District   Court   of   the 

United   SUtes    for  the   District  of    Minne- 

Mr.  Albert  R.  Moore  for  plaintiff  in  error. 
Hie   Attorney   General  for  defendant   In 

October  16,  1B13.     Dismissed  per  stlpnla- 


Luct  Grace  Mosica,  Plaintiff  in  Error,  t. 

The  State  op  Louisiana.    [No.  637.] 

In  Error  to  the  First  Ci^  Criminal 
Court  of  the  Parish  of  Orleaiu,  SUte  of 
Louisiana. 

Mr.  Henry  L.  Laxarus  for  plaintiff  in 
error. 

No   oounael    appeared   for   defendant   In 

October  15,  1013.  Dismissed  with  eoats. 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


LouiBK  HuBiiM,  Plaintiff  in  Error,  T.  Thb 
State  op  LouieiANA.    [No.  63S.] 
In  Error  to  the  First  City  Criminal  Court 

of  the  Parish  of  Orleans,  State  of  Loulsl- 

Mr.   Henry   L.   Laianu   for   pl^ntlff   In 

No    counsel    appeared    for    defendant    in 

October  Iff,  1*18.    DUmiased  with  eosta, 
on  motion  tit  counsel  for  the  platntUt  in 
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On.  IKKM, 


GbOmk  H.  Beddow,  Plaintiff  in  Error,  t. 

VnirtD  Statu.     [No.  196.] 

In  Error  to  tbe  Diatrict  Court  of  the 
[T60]  United  Stntc*  for  th«  Wcatem  Dii- 
trict  of  Michigu). 

Hr.  U.  H.  Rilc7  for  pUtntifl  in  error. 

The   Attorney   Qeneral   for   defencUllt   in 


Ozoaa*  Wklsoh,  Plaintiff  in  Error,  t.  Cle- 
MCRT   L.   RiLBT,  a*   Auditor  of   Licking 
County,  Ohio,  et  •!.     [No.  70.J 
Id   Error   to  the  Supreme  Court  o(   the 
State  of  Ohio. 

Bee  Mme  cue  below,  84  Ohio  St.  406, 
U  N.  E.  IISS. 

Uewri.    R.    W.    McCoy,    Roderie    Jones, 
knd  J.  Howard  Jonea  tor  plaintiff  in  error. 
Heaira.    Timothy    S.    Hogan    and    Frank 
Davia,  Junior,  for  defendants  in  error. 

Oetober  SO,  lOlV  Diamiaaed  per  stipula- 
tion on  motion  of  counael  for  the  defend- 

JOHN  W.  Browk,  Plaintiff  in  Brror.  v.  Cut- 

HBKT  L.  V.  HoLTZ,  as  County  Treasurer, 

etc.,  et  aL     [No.  222.] 

In  Error  to  the  Supreme  Court  of  tiic 
SUto  of  Ohio. 

Mr.  Fred  C.  Rector  for  plaintiff  in  error. 

MeMrs.  Timothy  S.  Hogan  and  Frank 
DaTis,  Junior,  for  defendants  in  error. 

October  20,  1913.  Dismissed  per  stipu- 
lation on  motion  of  counsel  tix  defendants 


Unioh  Pacific  Ratlboad  Compaht,  Appel- 
lant, T.  DEKvn,  liABAHiE,  t  NonnwBBT- 
■■IT  Railway  Covpaitt.     [No.  148.] 
Appeal    from    the    United   States   Circuit 

Court  of  Appeals  for  the  Eighth  Circuit. 
See  same  case  below,  110  C.  C.  A.  B7I, 

180  Pad-  1. 
Heaara.  Maxwell  Evarta  and  A.  A.  Hoeh- 

ling,  Jr.,  for  appellant. 

Mr.  W.  B.  Bryant  for  appellee. 
October  24,  1913.     Dismissed  with  coeta, 

on  motion  of  counsel  for  tbe  appellant. 

[761]    St.    Lodis   Gdnninc   AnTBansiNo 

COHPART,  Plaintiff  in  Error,  t.  Gitt  or 

St.  Loonetal.    [No.  SI.] 

In  Brror  to  the  Supreme  Court  of  the 
State  of  Missouri . 

Bee  same  case  below,  23S  Uo.  90,  137 
6.  W.  920. 

Mr.    Morton    Jourdan    for    plaintiff    in 

Messrs.  William   E.  Balrd  and  Lambert 
E.  Walther  for  defendants  in  error. 
Oetober  24,  ISIS.     Dismissed  per  rtipu- 


latioi 
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Jaheb   Talcott,   Appellant,   t>   Ausbi   S. 
Oium,  aa  Tmatcc,  etc.    [No.  113];  and 
Alfud  E.  UuiCKK,  as  Trustee,  etc..  Ap- 
pellant, V.  Jamu  Taujott  [No-  1141. 
Appeals  from  the  United  Circuit  Court 

of  Appeals  for  the  Second  Circuit. 
Hr.  Arthur  C.  Rounds  for  Tabwtt. 
Mr.    Frederick    M.    CiaU    for    OmmeB, 

Trustee,  etc 

October    27,     1913.      Dismissed    withont 

coats   to   either   party,   per   stipulation   of 

counsel. 


SiNOBi   Manupactuuno   Cohpant,   Appel- 
lant,   V.    VfiKi    Asa  lis.    State    Bevenne 
Agent  of  Mississippi,  et  al.     [No.  32.] 
Appeal   from   the   United  States   Circuit 

Court  of  Appeals  for  tbe  Fifth  Circuit. 
See  same  case  below,  107  C.  C.  A.  SliB, 

186  Fed.  708. 
Messrs.    C.    H.    Alexander    and    J.    N. 

Flowers  for  appellant. 

Mr.  Edward  Mayes  for  appellee. 

October  31,  1013.     Dismissed  with  costs, 

on  joint  motion  of  counsel  for  both  partiea. 


Hbnbt  C.  Loed,  Trustee  In  Bankruptcy  of 

the    Block    Mercantile    Company,    Appd- 

lant,    V.    Gebmahia    Savhiob    Bank    & 

TlUST  COHPAHT.     [No.  40.] 

Appeal  from  the  United  SUtea  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit. 

Mr.  W.  A.  Percy  for  appellant. 

Mr.  J.  Hirsb  for  appellee. 

November  4,  1013.  Dismissed  with  coats, 
[76SJ  pursuant  to  the  Tenth  Rule. 


Elvira  Fbsnandbz   Blanco  et  al..  Appel- 
lants,  T.    JobA    Antonio    Febnand^    t 
Perez  et  al.     [No.  SS,] 
Appeal    from    the    District  Court  of    the 

United  States  for  Porto  Rico. 

Mr.  Francis  H.  Dexter  for  appellanta. 
Mr.   Willis  Sweet  for  appellees. 
Norerober  S,  1013.    Dismissed  with  eoata, 

pursuant  to  tbe  Tenth  Rule. 


Lexa   Dupdib,   Appellant,   t.   Samuxl   W. 

BAcKna,   Commissioner   of   fmrnigr^tian, 

etc.    [No.  387.] 

Appeal  from  the  Diatrict  Court  of  the 
United  SUtes  for  the  Northern  DUtrict  ei 
California.  « 

Mr.  Corry  M.  Stadden  for  appellant. 

No  counsel  appeared  for  appellee. 

November  0,  IBIS.  Dismissed,  with  eosts 
and  mandate  granted,  on  metion  of  eoun- 
ael  for  the  appellant. 

.....Googf*"-*- 
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MEllOBAHDUM  CASES. 


7at-7M 


WiLLUM  S.  Tetu  ct  kL,  PUlntifft  ia  Enor. 

T.  Jnv  Stajt  et  aL    [No.  61.] 

Id  Error  to  the  Supreme  Court  ol  the 
Tcrritorj  of  ArUoaa. 

Mr.  A.  C.  Baker  for  plaintiffi  in  error. 

No  couneel  appeared  for  defendant*  in  er- 

N«*<Bi1>er  10,  1913.  Diuniaud  with  coata, 
on  motioii  of  Mr.  Evan*  Browne,  on  be- 
half of  counael  for  the  plaintiffs  in  error, 
and  eauae  remanded  to  the  Supreme  Court 
«f  the  State  of  Arizona. 


Atoriboh,  Topeka,  ft  Santa  Fi  Railwat 

CoMPANi,    PlalntilF    in    Error,    v.   Stab 

GnAiiT  ft  [TSa]  LcMKB  Compaht.    [No, 

123.] 

In  Error  to  the  Supreme  Court  of  the 
SUto  of  Kanaaa. 

See  aame  on  below,  SS  Kan.  281,  US 
Pae.  0M. 

Ur.  Robert  Dunlap  tor  p)aintiff  in  error. 

Mr.  Can-  W.  Taylor  for  defendant  in  er- 

November  10,  IBIS.  DiimlfBed  with 
MMta,  on  motion  of  Mr.  Evana  Browne  on 
behalf  of  counsel  for  the  plaintiff  in  error. 


Booth  FitiiimKS  CoMPA^r,  PlnintlfT  in 
Error,  v.  Peopj.i  or  th*  State  or  Illi- 
HOIS  [No.  204];  and  Booth  FiaiiEaiEB 
CfiUPANT,  Plaintiff  in  Error,  V.  People 
or  TBI  State  or  Illikois  [No.  2A5.] 
In  Error  to  the  Supreme  Court  of  the 
RUte  of  Illinoia. 

Mcaara.  John  Barton  Payne  and  Silas  H. 
Strawn  for  plaintiff  in  error. 

No  coQnael  appeared  for  defendant  in  er- 
ror. 

November  10,  1S13.    Dismiiaed  with  coata, 
on  motion  for  the  plaintiff  In  error. 


Wwmuf  Uniok  Teuobapr  Compaitt,  Ap- 
pellant, T.  M.   E.  Tbapp,  aa  Auditor  of 
the  8ta,te  of  Oklahonia,  et  al.  [No.  80.] 
Appeal    from   the    United    States   Circuit 

Court  of  Appeal!  for  the  Eighth  Circuit. 
Bee  lame  caae  below,   108  C.  C.  A.  £20, 

IBS  Fed.  114. 
Mr.  6.  T.  Bledaoe  for  appellant. 
Ur.  Charlea  Wret  lor  rcapondenta. 
November  12, 1013.    Diamiaaed  with  coata. 

per  atipnlation  ol  eounwi. 

«t  L.  ed. 


Unitio  Statu  or  Aueuca  kz  BELAnotiB 
Gband  Rafidb  Tixbeb  Cohpakt,  PUn- 
tiff  in  Error,  v,  Waltxs  L.  Fuhbb.  8ce- 
retary  of  the  Intarior,  [No.  143,] 
In  Error  to  tbe  Court  «f  Appeals  of  the 
Diatrtet  of  Columbia. 

Mr.  [T64]  Duane  E.  Fox  for  plaintiff  In 
error. 

No  counsel  appeared  lor  defendant  in  er- 
ror, 

November  10, 1B13.    Diamiaaed  wltb  ooata. 
on  motion  ol  counsel  for  tbe  plaintiff  in  er- 


Cbkamut  Packaqe  MANDrAcrDUxa  Cou- 

PA](T,   Plaintiff   in   Brmr,   v.  State   or 

UiirHBSOTA.     [No.  88.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

llasara.  George  C.  Fry  and  Emaanel 
Cohen  for  plaintiff  in  error. 

Mr.  loindon  A.  Smith  lor  defendaat  U 

November  14, 1S13.  Dismlsaad  with  aorta, 
pursuant  to  the  Tenth  Rale. 


Fbkd  J.  Busa,  Petitioner,  T.  Wabhoi  Oor- 

rEB  CoMPAKC  et  al.    [No.  BO.] 

On  Writ  of  Certiorari  to  the  United 
Stateii  Circuit  Court  of  Appeala  tor  tlie 
Ninth  Circuit 

See  same  caae  below,  lOB  C.  C.  A.  133, 
186    Fed.   T8B. 

Heun.  Robert  Lee  Clinton,  Eannis  Tay- 
lor, and  Caleb  M.  Sawyer  for  petitioner. 

MeurB.  John  Garter,  Jamea  M.  Beek,  and 
L.  0.  Evans  for  retpondenta. 

November  14, 1813.  Diamiaaed  with  coata, 
pursuant  to  tbe  Tenth  Rule. 


A.  Emebson  Cioaa,  Administrator,  ate.,  at 
al..  Plaintiffs  in  Error,  t.  Obat's  Hak- 
BOB  Booh  Cohpawt.    [No.  91.] 
in  Error  to  the  Supreme  Court  of  tlic 

State  of  WathingtoQ. 

See  same  case  below,  S4  Wash.  88,  108 

Fac.  1041,  104  Pae.  2«7. 

Mr.  Charlea  W.  Needham  for  plalntiffb  in 

No  counsel  appeared  for  defendant  in  er< 

November  14, 1913.    Diamiaaed  with  eoata, 
pnrsuant  to  the  Tenth  Bvla. 

4fl 
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BCPRRHE  OOUBT  OF  THB  UNITED  STATES. 


Oct.  1 


Xluk    OoRRKLunt,    Admlniitrmtfix,    atc^ 

Petitioner,   T.    PENNan-TAMu   Rulkoab 

COHFANT.     [No.  7«4.] 

[788]  On  Writ  ol  Certlonrl  to  tbe  Unit- 
ed SUt«e  Circuit  Court  of  Appeate  for  tbe 
Third   Circuit. 

See  ume  cms  below,  47  L.R.A.(N.B.) 
8*7,  lis  C.  C.  A.  392,  201  Fed.  U. 

Ur.  Fnuicii  Rawie  for  petitioner. 

lleeara.  J.  Hampton  Barnce  end  Frederie 
D.  UcKcnnej  lor  reepondent. 

November  17,  1S13.  Judgment  rc*crMd 
with  eoata,  upon  confeuion  of  error,  on  mo- 
tion of  Frederle  D,  HcKennej'  for  tbe  re- 
■pondent. 


Voanno  Nakataiu,  Appellant,  t.  W.  R. 

IlASBFtEU,    Immigration   Intpeetor,   etc. 

[No.  403.] 

Appeal  from  the  Diitrict  Court  of  the 
United  State*  for  the  District  of  Colorado. 

Hr.  Samuel  H.  Croebj  for  appellant. 

No  couuiel  appeared  for  appellee. 

December  ],  1013.  Dlemiteed  with  eoete, 
punuant  to  the  Tenth  Rnle. 


MAir  B.  Hrbbebt,  Plaintiff  in  Error,  T.  S. 

R.  Waoo  et  El.     [No.  Sfi.] 

Id  Error  to  the  Supreme  Court  of  the 
SUte  of  Oklahoma. 

Mr.  I.  N.  Wataon  for  plaintiff  in  error. 

Hr.  Edward  Haber  for  defendant*  in  er- 


December  3,  1918.    Diimiaeed  ' 
pnrauant  to  the  Tenth  Rule. 


rlth  e 


John  H.  Jonas,  Plaintiff  in  Error,  t.  David 
MoDLD,  Judge,  etc.,  et  al.     [No.  96.] 
In  Error  to  the  Supreme  Court  of  the 

SUte  of  Iowa. 
Mr.  Wilbur  Owen  for  plaintiff  in  error. 
No  counael  appeared  for  defendants  in  er- 

December  3,  1913.    Diaralaeed  with  coats, 
pursuant  to  tbe  Tenth  Rule. 


SEUim,  BATn,  k  OouPAHT,  Plaintiff  In 
Error,  »,  Olk  A.  PuTNia.    [No.  lOJ.] 
In   Error   to   the   Supreme   Court  of   the 

[766]  Bute  of  Hinneaota. 
Hesara.  Rome  O.  Brown  and  Arthur  W. 

Belover  for  plaintiff  In  error. 
Mr.  Otto  N.  Daviea  for  defendant  in  error. 
December    4,    1913.    Judgment    afflrraed 

with  coat*,  per  itlpulaUaii  of  conueL 

4T1 


FazB  E.  EASRBAwr,  Plaintiff  la  Krrar,  t. 

JoHH  B.  SwiTZua.    [No.  IM.] 

In  Error  to  the  Supreme  Court  of  tbe 
SUte  of  Oregon. 

Ur.  Henrj  H.  Gilfoj  for  pUntlff  In  er- 
ror. 

Ueaare.  R.  J.  Slater  and  Samuel  Herrlek 
for  defendant  in  error. 

December  S,  1913.  Diuniased  witb  coats, 
pursuant  to  the  Tenth  Rule. 

QuKifTiH  GAaBETT,  bj  William  C.  Garrett, 

His  Next   Friend,  PUintiff  in   Error,   y. 

Ahducan    Baptut   Home   Miaaioir   So- 

cmr  et  al.     [No.  110.] 

In  Error  to  the  Supreme  Court  of  the 
SUU  of  Oklahoma. 

Messrs.  Joaeph  C.  Stone  and  Benj.  Mar- 
tin, Jr.,  for  plaintiff  in  error. 

No  counsel  appeared  for  defendanU  in  er- 


December  S,  1913.    DiemiaMd  < 
pursuant  to  the  Tenth  Rule. 


rlth  coata. 


Kafiolahi  Ebtatb  (Lnnrnt),  Plaintiff  tn 
Error,  t.  Tebbitobt  or  Hawah,  by  Mara- 
ton    Campbell,    Commissioner   <rf   Public 
Landa.    [Nol  117.} 
In   Error  to   the   Supreme  Court  of   the 

Territory  of  Hawaii. 

Measra.  David  L.  Withington  and  0.  W. 

Asbford  for  plaintiff  in  error. 
Mr.  C.  R.  Hemenway  for  defendant  in  ar- 


December  8,  1913.    Dismissed  < 
pursuant  to  tbe  Tenth  Rule. 


Fitb  c 


Ibaac  N.  Boabtb,  Tnutee,  etc.  Appellant. 

T.  J.  M.  Selden  a  Cohpakt.    [No.  llfl.] 

Appeal  from  the  United  [767]  Statw 
Circuit  Court  of  Appeals  for  the  Third 
Circuit 

Meaera.  Harry  H.  Fisher  and  Joseph  Hill 
Brinton  tor  appetlsnt. 

No  counsel  appeared  for  appellea. 

December  9,  1913.  Dismissed  with  casta, 
pursuant  U  the  Tenth  Rule. 


Pcm  J.  O'RntXT,   Plaintiff  in  Error,  w. 

Dora  F.  Noxoit,  as  Adminiatratrix,  ate. 

(No.  184.] 

In  Error  to  the  Snprcme  Court  of  .the 
SUte  of  Colorado. 

See  aame  case  below,  49  Colo.  S6S,  113 
Pae.  4Bfl. 

Ur.  Henry  B.  O^lilj  for  plaintiff  in  er- 
ror. 

No  eouBael  appeared  for  defendant  in  er> 
ror. 

December  10, 1911.  IMamisaed  with  eorta, 
purauaat  to  tha  TMth  Bala. 


wsmxBAxmm  OABMs. 


la  Error  to  tb«  Bapttaam  Court  of  the 
Staito  Id  Mkhigan. 

McMra,  Lawrence  Hkxwell  and  JaMph 
S-OrmjdoB  for  plaintiff  la  «rrcir. 

Itaara.  Frau  C.  Knbn  and  Orant  Tel- 
Iowa  for  dBfandaats  in  error. 

December  10,  1S13.  DUmiwed  with  eoata, 
purmaBt  to  tbo  Tenth  Rule. 


Louis  F.  Bmm  at  aL,  Appellant*,  ▼.  r.DUAR 

T.  Bor,  United  State*  Mar*h>l  in  and  lor 

tfc«  Nortkem  Dlatriet  of  lUlnoU.     [No. 

ISl.] 

Appeal  from  the  (Srcult  Court  of  the 
United  SUte*  for  the  Nortbeni  DUtriet  of 
IlUnoia. 

Haam.  John  B.  Hllkr  and  Utj  Uajn 
lor  appellanta. 

The  Attomej  General  for  appellee. 

December  11,  1B13.  Dismissed  without 
coot  to  either  party,  per  BtlpulatioD  of  eoun- 
•el,  and  can**  remanded  to  the  Dlatriet 
Court  of  the  United  SUte*  for  the  Northam 
Diitriet  of  lUlnola. 


[TaS]  Jdlio  O.  Ann,  Plaintiff  in  Error,  v. 
8DCBIBU  CutiBALK  CouMO,  a  Corpora- 
tion.    [No.  13B.] 
In  Error   to  the  Dlatriet  Court  of  the 

Ualtcd  State*  for  Porto  Rico. 
Mr.  Willis  Sweet  for  plaintiff  in  error. 
Ifo  eoonsel  appeared  for  defendant*  in  er- 

for, 

Aecenber  12, 19U.    Di*mli*ed  with  eo*t*, 
f^rauant  to  the  Tenth  Rul» 


**«n   C.   Tunsr,  Appellant,  t.   Uhitd 
^TiT«n.    [No.  US.] 
,    'Appeal  frrm  the  Distrtet  Court  of  the 
!^*>tted  SUtea  for  the  Southera  Dlatriet  of 
^-^-lifomia. 

^r.  Frank  Fuller  for  appellant 
tlie  Attomej  General  for  appellee, 
l>eembcr  IS,  IVIS.^  Dicmiaaed,  on  motion 
'*^    eonnaal  for  the  appellant. 


^kA»B  LoMB  KinoHn  or  Pn-HiAa,  Nobth 
Amxkica,  etc.,  at  al.,  PUntifT*  in  Error, 
V.  SuFnxMB  LoooB  KmaHn  or  Pytbuj 
Hal.    [No.  201.1 
In  Error  to  the  Supreow  Court  of  the 

State  of  Tennw ea. 

IB  L.  e«. 


Heaara.  Samuel  A.  T.  Watkias,  BenJaBia 
F.  Booth,  and  If.  T.  Kran  for  plaintiff*  In 


Ur.  John  H.  DaWltt  for  dafeadanta  ia 


15,  ISIS.  Judgment  lereraed 
with  eoota,  on  eonfeaaloa  of  error  by  defaad- 
anta  in  error,  and  eaoae  remanded  for  for- 


Unrns  SrAixa  Tbust  ContAMT  or  raw 
DiamcT  OF  Coluhbia,  Anelllarj  Ad- 
mtniitrator,  etc..  Appellant,  t.  Natiokal 

BATIKOB   a   TlUBT   OOHPAITT   OF  THI   Dl*- 

TaicT  or  Coluhbia,  Adminlatrator,  etc, 

[No.  147.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Colnmbia. 

Ur.  Jackson  H.  Ralston  for  appellant. 

Ur.  J.  J.  Darlington  for  appellee. 

[TSO]  December  IS,  1&13.  Dlaml-eJ 
with  cort*,  puranant  to  th*  Tenth  Knle, 


Tkohab  C.  Pnuxa  et  al..  Plaintiff*  In  Er- 
ror, V.  AiTKtm  D.  COFFIK  et  aL     [No. 
B87.] 
In  Error  to  the  Supreme  Court  of  Errora 

of  the  State  of  Conneetleut. 
Ur.  Luclu*  F.  Robin*an  for  plaintiff*  in 

Uessrs.  John  R.  Buck  and  John  H.  Budi 
for  defendanta  In  error. 

January  S,  19U.  Diamlcaed,  per  stlpnla- 
tion  of  counsel. 


W.  A.  QAinaa  4  Coupaht,  Appellant,  V. 

TcBHEB-Loouta  CoMPANT.     [No.  778.] 

Appeal  from  the  United  SUte*  Clrcnit 
<^nrt  of  Appeal*  for  the  Sixth  Circuit. 

Ur.  Jamea  Love  Eopkins  tor  appellant. 

No  counael  appeared  for  appellee. 

January  5,  1914.  DUmisacd  vith  cost*. 
on  motion  of  counsel  for  the  appellant. 


Tsn  RicHMOHD,  FBEDmcKBBuaa,  k  Poto- 
mac Railboad  Coufart,  Flaintiffin  Er- 
ror, T.  Tun  COMMOnWEALTB  OF  VlMIHIA. 

..    [No.  ZB.] 

In  Error  to  the  Supreme  Court  of  Ap- 
peaU  of  the  SUte  of  VirglnU. 

See  same  eaae  below.  111  Va.  All,  M  8. 
E.  1070. 

Me*«r*.  A.  Caperton  Braxton  and  John 
8.  Eggleston  for  plaintiff  in  error. 

Ur.  Samnel  W.  William*  tor  defendant  In 

July  IS,  191S.  DiamU*ed  pnrauant  to  the 
Twenty-elgbtli  Rule 
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THE  DECISIONS 


Supreme  Court  of  the  United  States 


OCTOBER  TEEM,  1913. 


I"^]   TBUMAN  R.  HAWLBT,  PUT.  Id  Err, 

CITY  OF  UALDBM. 

(Bm  a  C.  Reporter-i  ed.  1-13.) 

'^nMltntlonal  law  —  due  process  of  I«w 
—  iBxntlon  of  shares  In  foreign  fNir- 
tMmtlon. 
The  UiatiOD   of  a  residrat  of  the  itate, 

VDilcr  the  autboritj   of   Mbsb.   Rev.    Lawa, 


cllB] 


ip.  12,  H  8,  4,  23,  upon  shares  of  stock 

Id  bj  him  in  foreign  corporations  wbicb 

and  have  no  property  within 


l>«1d  b;  bin 


tt«  *tat«,  does  not  take  hi 
oat  due  process  of  law. 
I'or  otber  cases,  see  Const! t  niton 
b,  e-.  Taxes,  L  c.  B.  a.  Id  DIei 


Argned  Uarcb  S  and  7,  1913.    Decided  Jan- 
usrj  5.  1914. 

JN  ERTtOR  to  the  Superior  Court  ot  tlic 
State  of  MBSsachusetta  to  review  a  judg- 
SDcnt  in  favor  of  defendant  in  an  action  to 
recover  bacic  taxes  paid  under  protest,  en- 
tered pursuant  to  tbe  direction  of  the  Su- 
preme Judicial  Court  of  that  state  after  a 
demurrer  to  tbe  declaration  bad  been  sus- 
tained bj  the  Superior  Court.    Affirmed. 

Sec  same  case  below,  in  Supreme  Judicial 
Court,  2M  Mas*.  138,  90  N.  E.  41S. 

Th«  facts  ar«  stateid  In  tbe  opinion. 

Non. — On  psrsonal  property  baving  situs 
for  taxation  'elsewhere  as  subject  of  taxa- 
tion in  tbe  state  of  tbe  owner's  domicil — 
•ce  note  to  Com.  v.  West  India  Oil  Hef.  Co. 
30  J^JLA-iSS.)  EBS. 
SB  U  ««. 


Messers.  Conrtenny  Crocker  and  Natlw 

an  Matthews  argued  tbe  eante  and  filed  a 
brief  for  plaintiff  in  error: 
The  question  is  still  an  open  on«  in  this 

Sturgea  *.  Carter,  114  U.  S.  SU,  2»  L.  ed. 
240,  S  Sup.  Ct.  Hep.  1014;  Kldd  v.  Ala- 
bama, ]S8  U.  S.  730,  47  L.  ed.  «eo,  23  Sup. 
Ct.  Rep.  401 ;  Wright  t.  Louisville  ft  N.  R. 
Co.  195  U.  S.  819,  49  L.  ed.  167,  8S  Sup. 
Ct.  Rep.  16;  Darnell  t.  Indiana,  386  U. 
8.  390,  67  L.  ed.  S67,  33  Sup.  Ct.  Rep.  120. 

No  question  can  be  considered  or  decided 
in  thia  court  wblch  was  not  specifleallf 
called  to  the  attention  of,  and  decided  hf, 
tbe  lower  court. 

First  Nat.  Banic  t.  Kentucky,  9  Wall.  363, 
363,  19  L.  ed.  701,  704;  Edwards  v.  Elliott, 
21  Wall.  532,  667,  22  L.  ed.  487,  492;  Wilaoa 
V.  McNamee,  102  U.  8.  672,  674,  86  L.  ed. 
234,  235;  Morrison  v.  Watson,  1S4  U.  8. 
Ill,  116,  38  L.  ed.  927,  929,  14  Sup.  Ct. 
Rep.  995:  Erie  R.  Co.  v.  Purdy,  186  U.  S. 
148,  161,  46  T..  ed.  847,  849.  22  Sup.  Ct. 
Rep.  606;  Jacobi  *.  Alabama,  187  U.  B.  133, 
136,  47  L.  ed.  106,  103,  83  Sup,  Ct.  Bep. 
48;  Layton  *.  Missouri,  IB7  U.  B.  366, 
361,  47  L.  ed.  214,  SIO.  23  Sup.  a.  Rep. 
137;  Mutual  I>.  Ins.  Co.  *.  AIcGrew,  188  V. 
S.  291,  308,  47  L.  ed.  480,  484.  63  L.R.A. 
33,  83  Sup.  Ct.  Rep.  376;  Chicago,  I.  ft  L. 
R.  Co.  V.  McQuire,  190  U.  S.  128,  49  L.  ed. 
413,  2S  Sup.  Ct.  Rep.  200;  Hulbrrt  ▼. 
Chicago,  202  U.  S.  876,  86],  60  L.  ed.  1026, 
1028,  86  Sup.  Ct.  Rep.  617;  Cox  v.  Texas, 
202  U.  S.  446,  461,  462,  60  h.  ed.  1099, 
1101,  1102,  26  Sup.  Ct.  Rep.  671;  Osborne 
V.  Clsrk,  204  U.  8.  666,  666,  669,  61  L.  ed. 
610,  626,  626,  27  Sup.  Ct.  R^.  819;  Kansaa 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tum, 


Ci^  Star  Co.  T.  JnlUo,  219  U.  S.  SS>,  «4 
L.  fld.  340,  30  Sup.  Ct.  Rep.  406. 

It  DtAltM  DO  difference  whether  the  cue 
comet  up  from  a  state  court  b;  «rit  of 
«iTOT,  or  from  a  lower  Federal  court. 
either  caw  the  rule  iB  the  same. 

RobJUMii  V.  Belt,  IB7  V.  S.  41,  47  L. 
ed.  06,  23  Sup.  Ct.  Rep.  10;  Insurance  Co.  t. 
Mordecai.  22  How.  Ill,  117,  16  L.  ed.  320, 
331;  Wheeler  t.  Sedgwick,  94  U.  S.  1,  3, 
84  L.  ed.  31,  32;  Clark  v.  Fredericks  (Davie 
V.  Fredericks)  IDS  V.  B.  4,  26  L.  ed.  93B 
Jonet  T.  United  SUtes,  103  C.  C.  A.  142, 
170  Fed.  684. 

A  ttat*  law  which  Tlolat«a  directly, 
by  neccMarj  operation,  some  speciBc  pro- 
vision of  the  Federal  Constitution,  is  roid. 

Aim?  ▼.  California,  24  How.  160,  16  L. 
ed.  844;  Fairbank  t.  United  States,  181  U. 
S.  2S3,  204,  43  L.  ed.  862,  867,  21  Sup.  Ct. 
Rep.  64B,  IS  Am.  Crim.  Rep.  135;  M'CuUocb 
V.  Mar7land,  4  Wheat.  316,  4  L.  ed.  679; 
Oabom  T.  Bank  of  United  SUtea,  0  Wheat. 
738,  6  L.  ed.  204;  Weitoa  t.  Charleston,  2 
Pet.  440,  7  L.  ed.  481;  New  York  ex  rel. 
Bank  of  Commerce  *.  Tax  &  A.  Comrs.  2 
Black,  «20,  17  L.  ed.  461;  Bank  Tax  Case 
(New  York  ex  rel.  Bank  of  Commonwealth 
T.  Tax  ft  A.  Comrs.)  2  Wall.  200,  17  L.  ed. 
703;  OwensboTO  Nat.  Bank  v.  Owensboro, 
173  U.  S.  664,  667,  668,  43  L.  ed.  860,  862, 
19  Sup.  Ct  Rep.  637. 

CoDgreoa  has  exprcMlj  provided  in  U.  S. 
Rev.  Stat.  |  621B,  U.  S.  Comp.  SUt.  1001, 
p.  3602,  that  aharea  of  stock  in  national 
banks,  whererer  held,  shall  be  taxable  in 
the  state,  and  only  in  the  state,  where  the 
bank  is  located;  and  this  court  hat  sus- 
tained the  validity  of  that  provision,  thai 
rMOgniiing  the  propriety  of  taxing  sbarea 
of  stock  in  the  state  where  the  company  It 
organiced  and  does  business. 

New  York  v.  Tax  4  A.  Comrs.  4  Wall. 
244,  18  L.  ed.  344;  Firtt  Nat.  Bank  v. 
Kentucky,  B  Wall.  3S3,  19  L.  ed.  701;  Owens- 
boro Nat.  Bank  v.  Owensboro,  173  U.  8.  664, 
668,  43  L.  ed.  860,  862,  IB  Sup.  Ct.  Rep. 
637;  Third  Nat  Bank  v.  Stone,  174  U.  S.' 
432,  43  L.  ad.  103G,  IB  Sup.  Ct  Rep.  76B; 
Louisville  V.  Third  Nat.  Bank,  174  U.  g. 
4U,  43  h.  ed.  1037,  IB  Sup.  Ct.  R^.  874; 
Louitville  v.  Citizens'  Nat  Bank,  174  U.  S. 
430,  43  L.  ed.  1037,  IB  Sup.  Ct  Rep.  874; 
Firat  Nat  Bank   v.  Louisville,  174  U.  S. 

438,  43  L.  cd.  1038,  IS  Sup.  Ct.  Rep.  B7S; 
LoniaviU*  v.  Bank  of  Louisville,  174  U.  S. 

439,  43  L.  ed.  103B,  19  Sup.  Ct  Rep.  763; 
Cleveland  Truat  Co.  v.  Lander,  184  V.  S. 
Ill,  40  L.  ed.  4H,  2S  Sup.  Ct  Rep.  304;. 
Tan  Allen  v.  Assessors  (Churchill  v.  Utiea) 
3  Wall.  673,  18  L.  ed.  229;  Bradley  v. 
Illinois,  4  Wall.  469,  18  L.  ed.  433. 

Independently  of  the  14tb  Amendment,  a 
■tate  law  which  attempts  to  tax  proper^ 
47S 


situated  in  another  state  is  void  on  general 
principles,  at  that  the  ttate  can  have  aft 
jurisdiction  over  such  property. 

M'Cutloch  V.  Maryland,  4  Wheat  SIO,  4 
L.  ed.  670;  Hays  v.  Pacific  MaU  S.  S.  Co. 
17  How.  596,  16  L.  ed.  £64;  St  Louis' v. 
Wiggins  Ferry  Co.  11  Wall.  423,  42B,  430, 

20  L.  ed.  192,  194;  SUte  Tax  on  Foreign- 
held  Bonds,  16  Wall.  300,  21  L.  ed.  170; 
Morgan  v.  Parham,  16  Wall.  471,  476,  478, 

21  L.  ed.  303-305;  Louisville  k  J.  Ferry  Co. 
T.  Kentucky,  138  U.  S.  386,  396,  308,  47 
L.  ed.  513,  618,  61B,  23  Sup.  Ct  Rep.  463; 
Union  Refrigerator  Transit  Co.  v.  Kentucky, 
1B9  U.  B.  104,  204,  60  L.  ed.  100,  163,  2ft 
Sup.  Ct  Rep.  36,  4  Ann.  Css.  403. 

Sini^  the  adoption  of  the  I4th  Amend- 
ment it  is  well  established  that  tor  a  state 
to  tax  property  bi-yond  its  jurisdiction  is 
to  violate  the  due  process  clause  of  that 
Amendment  by  depriving  the  owner  of  hit 
property  without  due  process  of  law. 

Louitville  k  J.  Ferry  Co.  v.  Kentucky,  188 
U.  S.  385,  3BS,  47  L.  ed.  613,  610,  23  Sup; 
Ct.  Bep.  4Q3;  Delaware,  L.  &  W.  R.  Co. 
V.  Pennsylvania,  198  U.  S.  341,  368,  40  L. 
ed.  1077,  1083,  26  Sup.  Ct  Rep.  660;  Union 
Refrigerator  Transit  Co.  v.  Kentucky,  19B 
U.  a  104,  200,  810,  50  L.  ed.  150,  155,  156, 
26  Sup.  Ct.  Rep.  36,  4  Ann.  Cas.  4B3;  Metro- 
politan L.  Ins.  Co.  v.  New  Orleans,  206  V, 
8.  306,  61  L.  ed.  853,  27  Sup.  Ct  Rep.  4SBi 
Western  U.  Teleg.  Co.  v.  Kansas,  816  U.  8. 
1,  38,  64  L.  ed.  355,  370,  30  Sup.  Ct  Rep. 
IBO;  Southern  P.  Co.  v.  Kentucky,  822  U.  8. 
63,  74,  6S  L.  ed.  BO,  100,  32  Sup.  Ct.  Rep. 
13. 

Taxes  cannot  be  levied  on  land  belongiiy 
to  a  resident,  but  situated  in  another  stata. 

Louisville  t  J.  Ferry  Co.  v.  Kentucky,  188 
U.  8.  886,  308,  47  U  ed.  GI3,  610,  23  Sup. 
Ct.  Rep.  463;  Delaware,  L.  ft  W.  R.  Co. 
V.  Pennsylvania,  1B8  U.  S.  341,  360,  4> 
L.  ed.  1077,  1084,  26  Sup.  Ct.  Rep.  660; 
Union  Refrigerator  Transit  Co.  v.  Kentucky, 
100  U.  S.  1B4,  204,  60  L.  ed.  150,  153,  28 
Sup.  Ct.'Rcp.  36,  4  Ann.  Cas.  493;  Keeney 
V.  New  York,  228  U.  S.  625,  537,  66  T..  ed. 
200,  305,  3S  LJtA.(N.S.)  1139,  32  Sup. 
Ct.  Bep.  106. 

Taxes  cannot  be  levied  on  tangible  per- 
sonal property  belwglng  to  a  resident,  but 
which  haa  acquired  a  permanent  loeatiaa 
or  situs  in  another  state. 

Delaware,  L.  A  W.  R.  Co.  v.  Pennsylvania, 
1B8  U.  S.  S41,  40  L.  ed.  1G77,  80  Bup.  Ct 
Rep.  60B;  Old  Dominion  S.  S.  Co.  v.  Vir- 
ginia, 1B8  U.  S.  200,  40  L.  ed.  105V.  25 
Sup.  Ct  Rep.  6S6,  3  Ann.  Cas.  1100;  Union 
Refrigerator  Transit  Go.  v.  Lynch,  177  U.  8. 
140,  44  L.  ed.  708,  20  Sup.  Ct  Rap.  SSI; 
Union  Refrigerator  Transit  Co.  v.  Kentucky, 
lOB  U.  B.  IB4.  00  L.  ed.  160,  SO  Sup.  Ct 
Rep.  36,  4  Ann.  Cat.  «t. 
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HAWLEV  V.  HALDEN. 


Sndi  proper^  maj  be  taxed  In  the  state 
wbcr*  It  1%  attkongh  belonging  to  a  non- 
TCaidcnt 

Orooier  T.  Standard  Dredging  Co.  224  U. 
8.  M2,  se  L.  ed.  801,  32  Eup.  Ct.  Rep. 
4H;  Brown  t.  Honaton,  114  U.  S.  622,  2g 
I.,  cd.  267,  6  Sup.  Ct.  Bep.  1091:  Pittsburg 
A  S.  CmI  Co.  *.  Batea,  166  U.  B.  S77,  S9 
L.  cd.  S3S,  6  Inters.  Com.  Rep.  30,  15  Bup. 
Ct.  Rep.  4]6i  Coe  t.  Erriri,  116  U.  6.  S17, 
tB  L.  cd.  71S,  6  Sup.  Ct.  Rep.  470;  Diamond 
Hateh  Co.  T.  Ontonagon,  18B  U.  S.  82,  47 
L.  .ed.  394,  £3  Sap.  Ct  Bep.  206;  Savings 
A  L.  Soe.  T.  Hultnomab  County,  1S9  U.  S. 
421,  42  L.  ed.  803,  18  Sap.  Ct.  Rep.  392; 
Bristol  T.  Washington  County.  1T7  U.  8. 
133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  S83; 
Carstain  t.  Cocbran,  193  U.  S.  10,  4S  L.  ed. 
6BQ,  24  Sup.  Ct.  Rep.  318;  Tbompson  v. 
Kentucky,  209  V.  -S.  340,  S2  L.  ed.  822, 
28  Snp.  Ct.  Rep.  633;  Eannia  Distilling  Co. 
V.  Baltimore,  210  U.  S.  2B0,  S4  L.  ed.  462, 
30  Sup.  Ct.  Rep.  320;  American  Steel  A 
Wire  Co.  t.  Bp«ed,  192  n.  6.  600,  48  L. 
ed.  638,  24   Sap.  Ct.  Bep.  366;   Pullman's 

Pilaee  Car  Co.  t.  PeDnsyWania,  141  U.  8. 

IB,  22,  2t,  30  L.  ed.  613,  616,  3  InUra.  Com. 

Eep.  096,   11   Sup.  Ct   Rep.  876;   Buck  t. 

Beach,  200  U.  8.  392,  400,  401,  Gl   L.  ed. 

1106,  1111,  1112,  27  Sup.  Ct  Bep.  712,  11 

iim.  Caa.  732;   Marje  t.  Baltimore  ft  0. 

B-  Co.  127  V.  8.  117,  123,  32  L.  ed.  B4,  96, 

S  Sap.  Ct.  Rep.  1037;  Southern  P.  Co.  v. 

Kntuckj,  222  U.  8.  63,  74,  66  L.  ed.  96, 

100,  32  Bup.  Ct.  Bep.  IS. 
^aita  cannot  be  levied  on  corporate  fran- 

<^jae(  belonging  to  a  resident,  but  granted 

^r  the  United  States  (California  t.  Central 
^-  R.  Co.  ]i27  U.  S.  1,  40,  41,  32  L.  ed.  IGO, 
^*7.  168,  2  Inters.  Com.  Rep.  153,  8  Sup. 
^  Bep.  1073),  or  by  another  atate  (T.ouia- 
'■lU  k  J.  Ferry  Co.  v.  Kentucky,  1S8  U. 
°-  385,  47  L.  ed.  013,  23  Sup.  Ct  Rep.  463; 
R«U*ire,  L.  ft  W.  R.  Co.  Pennsylvania,  198 
^-  S.  341,  49  L.  ed.  1077,  26  Sup.  Ct.  Rep. 
***&;  Buck  V.  Beacb,  206  U.  B.  392,  401,  61 
*•-  ed.  1106,  1111,  27  Sap.  Ct  Rep.  712,  11 
*«»n.  Cas.  732). 

State  taxes  upon  the  property  of  a  resi- 
''^t  have  been  held  not  to  violate  the  due- 
P'ocess  clause  vben  the  property  consists : 

(a)  Of  tangible  personal  property  which 
>■  not  permanently  located  or  used  in  other 
states.  So  held  as  to  vessels  not  permanent- 
ly operated  to  other  states  (Southern  P. 
Co.  V.  Kentucky,  222  U.  S.  63,  6B,  60,  66 
L.  ed.  96,  OS,  09,  32  Snp.  Ct.  Bep.  13),  and 
nilroad  oars  not  permanently  employed  in 
oUrn  states  (Hew  York  ex  rel.  New  York 
C.  ft  H.  K.  R.  Co.  T.  Miller,  202  U.  8.  684, 
m,  697,  00  L.  ed.  1166,  1169,  1160,  26  Sup. 
CL  Rep.  714);  or — 

(b)  Of  d^ts  dne  from  residents  of  other 
states,  whethei  aecured  by  mortgage  on 
■S  L.  ed. 


property  in  another  state  (Kirtland  ▼. 
HotchkisB,  100  U.  S.  491,  26  L.  ed.  658)  or 
not  (Bonaparte  v.  Appeal  Tax  Ct  104  U.  S. 
602,  26L.ed.  846). 

The  rule  mobUia  atq-uunlur  prraonom  is 
a  legal  fiction ;  it  muBt  always  give  way  in 
matters  of  taxation  to  the  fsets  of  the  case; 
and  It  does  not  authorize  the  taxation  at 
the  domicil  of  the  owner  of  property  which, 
whether  tangible  or  intangible,  is  actually 
located  and  protected  in  some  other  state. 

Green  v.  Van  Baakirk,  7  Wall.  139,  160, 
10  L.  ed.  100,  113;  Bt  Louis  v.  W'iggtn» 
Ferry  Co.  1]  Wall.  423,  430,  20  L.  ed.  192, 
194;  Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  IB,  22,  3S  L.  ed.  613,  616, 

3  Inters.  Com.  Rep.  695,  11  Sup.  Ct.  Rep. 
876;  Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
166  C.  S.  185,  224,  41  L.  ed.  965,  978,  17 
Sup.  Ct.  Rep.  604;  Eidman  v.  Martinet,  184 
U.  S.  67B,  581,  582,  46  L.  ed.  697,  700,  701. 
22  Bup.  Ct.  Rep.  516;  Union  Refrigerator 
Tranait  Co.  v.  Kentucky,  109  U.  8.  194, 
2DB,  GO  L.  ed.  150,  166,  26  Sup.  Ct.  Rep.  30, 

4  Ann.  Cas.  493;  Buck  v.  Beach,  206  U.  S. 
392,  400,  Gl  L.  ed.  1106,  1111,  27  Sup.  Ct. 
Bep.  712,  11  Ann.  Caa.  732;  Liverpool  ft  L. 
ft  G.  Ins.  Co.  V.  Board  of  AssesBors,  221  U. 
S.  346,  364,  66  L.  ed.  762,  707,  31  Sup.  Ct 
Rep.  GOO. 

Some  forms  of  indebtedness  may  be  sub- 
ject to  taxation  in  two  states, 

Kirtland  v.  Hotchkiss,  100  U.  S.  401,  2S 
L.  ed.  658;  Savings  ft  L.  Soc.  v.  Multnomah 
County,  160  U.  8.  421,  42  L.  ed.  803,  18 
Bup.  Ct.  Rep.  392;  New  Orleans  v.  Stempcl, 
176  U.  8.  309,  44  L.  ed.  174,  20  Sup.  Ct. 
Rep,  110 ;  Bristol  v.  Wsabington  Couiitv,  177 
U.  8.  133,  44  L,  ed.  701,  20  Sup.  Ct."  Bqi. 
686;  Blackitone  t.  Miller,  188  U.  S.  18!), 
47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277;  State 
Assessora  v,  Camptoir  National  D'Kscompte, 
191  U,  S.  396,  48  L.  ed.  234,  24  Sup.  Ct. 
Rep.  109;  Metropolitan  L.  Ins.  Co.  v.  Kew 
Orleans,  205  L'.  S,  395,  61  L.  ed.  653,  27 
Sup.  Ot.  Rep.  400;  Liverpool  ft  L.  &  G.  Ins. 
Co.  T.  Board  of  Aaseasore.  221  U.  8.  346, 
66  L.  ed.  762,  31  Sup.  Ct.  Rep.  650. 

A  state  cannot  reach  for  taxation  prop- 
erty which  itself  is  not  subject  to  taxation 
by  means  of  a  tax  upon  the  documents  which 
represent  the  property. 

Almy  V.  Cslifomia,  24  How.  IflO,  16  L. 
ed.  644;  Fairbank  v.  United  States,  181  U. 
B.  283,  46  L.  ed,  862,  21  Bup.  Ct.  Bep.  648, 
15  Am.  Crim.  Bep,  136;  Selliger  v.  Kentucky, 
213  U.  S.  200,  63  L.  ed.  761.  29  Snp.  Ct 
Rep.  449;  Buck  T.  Beach,  206  C.  S.  392, 
61  L.  ed.  1106,  27  Bup.  Ct  Rep.  712,  11 
Ann.  Cas.  732;  Metropolitan  L.  Ina.  Co.  v. 
New  Orleans,  205  U.  S.  396,  402,  51  L.  ed, 
S63,  866,  27  Sup.  Ct.  Bep.  409, 

If  the  property  cannot  be  taxed  specifical- 
ly because  outside  the  state,  it  cannot  b« 
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nttcbed  indireetlj,  »•  by  a  general  tax  on 
the  eapitiil  atock  or  property  of  «  domeatie 
corporation  wbich  would  include  the  prop- 
erty outside  tbe  state. 

Delaware,  L.  t  W.  B.  Co.  t.  Fenusjlvania, 
198  U.  S.  341,  49  L.  ed.  1077,  25  Bup.  Ct. 
Hep.  aeO;  LauiBvi]lu  Jt  J.  Ferry  Co.  t.  Ken- 
tucky, 188  U.  S.  386,  47  L.  ed.  G13,  83  Bup. 
Ct.  Rep.  463;  Weatern  U.  Teleg.  Co.  *. 
Kaneaa,  216  U.  S.  1,  64  L.  ed.  356,  30  Bup. 
Ct.  Rep.  lUO;  Union  Refrigerator  Transit 
Co.  V.  Kentucky, '19B  U.  U.  194.  204,  60 
L.  ed.  J50,  153,  26  Sup.  Ct.  Rep.  30,  4  Ann. 
Cas.  403. 

Some  of  the  decisions  which  may  be  re- 
lied on  by  defendant  in  error  relate  to  points 
which  have  no  bearing  upon  the  eas«  at  bar. 

(a)  The    Inheritance    tax    decisions. 
Buck  V.  Beach,  206  V.  8.  302,  408,  SI  L. 

ed.  J106,  1114,  27  Sup.  Ct.  Rep.  712,  11 
Ann.  Cas.  132;  Keeney  v.  New  York,  222 
U.  S.  525.  66  L.  ed.  299,  38  L.R.A.(N.B.) 
1139,  32  E^p.  Ct.  Rep.  105. 

(b)  Tlie    taxation    of    domestic    corpora- 
State  R.  Tax  Cases,  92  V.  8.  675,  23  L. 

ed.  003:  Corry  *.  Baltimore,  19S  U.  S.  406, 
49  L.  ed.  556,  26  Sup.  Ct.  Bep.  297. 

(c)  The  difference  between  the  property, 
capita],  or  stock  of  a  *  corporation  and  tlie 
■hares  of  stock  in  the  company  held  by 
individuals  has  been  the  frequent  subject  of 
comment  by  this  court.  That  these  differ- 
ences are  many  and  great  may  be  conceded. 

First  Nat  Bank  v.  Kentucky,  9  Wall. 
353,  19  L.  ed.  701;  DeUware  R.  Tax,  18 
Wall.  208,  21  L.  ed.  888;  lappan  v.  Mer- 
chants' Nat.  Bank,  10  Wall.  490,  503,  22  L. 
ed.  1S9,  195;  Farrington  *.  Tennessee,  06 
U.  S.  B79,  24  L.  ed.  658;  Dewing  v.  Ferdi- 
caries.  06  U.  S.  193,  24  L.  ed.  064;  Gibbons 
r.  Mahon,  13S  U.  8.  66B,  34  L.  ed.  527,  10 
Sup.  Ct.  Rep.  1067;  Jellenik  t.  Huron  Cop- 
per Min.  Co.  177  U.  S.  1,  44  L.  ed.  S47, 
20  Sup.  Ct.  Rep.  659. 

Tbe  resMon  why  property  physically  situ- 
ated in  one  state  is  not  taxable  elsewhere 
is  said  to  be  that  taxation  and  protection 
are  correlative  incidents,  and  that  if  pro- 
tection can  be  furnished  only  in  Uie  state 
where  the  property  is  situated,  taxation  must 
b«  confined  to  that  state. 

Tappan  v.  Merchants'  Nat  Bank,  10 
Wall  400,  501,  K  L.  ed.  18S,  194;  Union 
BafrlgeratOT  Transit  Co.  v.  Kentucky,  109 
U.  8.  IM,  204,  BO  L.  ed.  160,  163,  SO  Sup. 
Ct  Sep.  as,  4  Aon.  Cas.  493;  Liverpool  ft 
Ik  ft  G.  Ins.  Co.  T.  Board  of  Assessors.  221 
D.  8.  M,  SSS,  B6  L.  ed.  702,  708,  31  Sup. 
Ct  Rep.  660. 

Mr.  H.  Ik  BontvraU  argued  the  cause  and 
filed  a  brief  for  defendant  Is  error: 

This  form  ct  UxaMtm  of  ihkrea  of  tbe 
4«» 


stock  Mt  foreign  eorporatlona  owned  hf  in- 
dividuals has  axistsd  under  the  lawa  vt 
Massachusetts  for  mora  than  sevenfy  yeara. 
We  find  substantially  the  sams  prorlslon  da- 
rived  from  an  earlier  enactment,  In  Revised 
SUtutes,  chap.  7,  |  3,  and  ft  lua  MBMlnod 
force  ever  since.  Ita  validitj  Knd  con- 
stitutionality have  been  auetaiwd  bj  Vepcat- 
•d  decisions  of  the  courta  of  HasiTbiinftts, 
covering  a  period  of  mao^  years. 

Great  Barrington  v.  ilerkahlra,  IB  Pi^ 
B7S;  Dwigbt  r.  Beaton,  12  Allan,  Slfi,  M 
Am.  Dec.  149;  Frothingham  v.  Shaw,,  175 
Mass.  61,  7B  Am.  St  Rep.  475,  56  N^  B. 
"nS;  Hawley  v.  Maiden,  204  Mass.  138,  M 

.  B.  415. 

A  similar  ruls  has  been  laid  down  in  tlM 
decisions  of  the  courts  of  many  other  statea. 

SUte  V.  Kidd,  125  Als.  413,  88  8o.  480; 
Qreenleaf  v.  Morgan  County,   184  111.  888, 

Am.  St.  Rep.  168,  60  N.  K.  296;  Seward 

Rising  Sun,  79  Ind.  351;  GrifBtli  v.  Wat- 
son, 19  Kan.  23;  Appeal  Tax  Ct  v.  Gill, 
GO  Md.  377;  Bacon  v.  State  Tax  Comra. 
180  Mich.  82,  00  LilJ^.  321,  80  Am.  St  Rep. 
524,  85  N.  W.  307;  Ogden  v.  8t  Joseph, 
00  Mo.  522,  3  8.  W.  25;  State,  FUh,  Pniae- 
nr,  V.  Branin,  23  N.  J.  L.  484;  SUt<^ 
I  Prosecutor  v.  Bentley,  23  N.  J.  L.  . 
632;  Worth  v.  Ashe  County,  82  N.  C.  480, 
Rep.  692 ;  Wortbington  v.  Sebastian, 
8S  Ohio  St  1;  Bradley  v.  Bauder,  S0  Ohio 
St.  88,  SB  Am.  Rep.  547;  Lender  v.  Burks, 
65  Ohio  St  638,  03  N.  E.  «»;  McKeen  v. 
Northampton  County,  40  Pa.  619,  SB  Ana. 
Dec.  615;  Dyer  v.  Osborne,  11  R.  I,  321. 
23  Am.  Rep.  460;  Union  Bank  v.  State,  • 
Yerg.  490;  Nashville  *.  Thomas,  6  Coldw. 
600;  Whitcaell  v.  Northampton  County,  49  ' 
Pa.  586. 

Tbe  Supreme  Court  of  the  United  State* 
has  laid  down  the  same  rule,  the  consUtn- 
tionality  of  the  tax  law,  however,  not  being 
put  in  issue. 

Sturges  V.  Carter,  114  U.  S.  611,  89  L.  ed. 
240,  6  Sup.  Ct.  Rep.  1014;  Kidd  v.  Alabama, 
168  U.  B.  730,  47  L.  ed.  060,  23  Sup.  Ct 
Rep.  401 ;  Wright  v.  Louisville  ft  N.  R.  Co. 
196  U.  8.  819,  49  L.  ed.  167,  86  Bnp.  Ct 
Bep.  84;  Darnell  v.  Indiana,  280  U.  8.  SftO, 
S7  L.  ed.  267,  33  Sup.  Ct.  Rep.  120. 

The  plaintifTs  contention  implies  a  brosid- 
•r  rule  as  to  tbe  taxation  of  tangible  prop- 
erty than  tbe  decisions  of  this  oourt  warrant. 
Tbe  plaintiff  apparently  deduces  hla  ml* 
from  the  decisions .  of  this  court  In  caaai 
like  Union  Refrigerator  Transit  Oo.  v.  Ken- 
tucky, 199  U.  S.  194,  60  L.  ed.  ISO,  80  Sup. 
Ct.  Bep.  36,  4  Ann.  Caa.  403;  bat  tbe  da- 
cision  tn  this  caae  has  been  explained  and 
the  correct  rule  stated  by  Mr.  Justice  Lttrton 
in  the  ease  of  Southern  P.  Co.  v.  Kaitnd^, 
222  n.  8.  es,  60  L.  od.  S6,  SZ  Bap.  Ct  Rap. 
18. 

ssj  c.  a. 
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A*  ft  Cnerml  rnle,  in  the  kbMnoe  of  a 
ritau  akMrbere,  tba  domieil  ol  the  owner 
ia  the  pUee  where  peraonalty  ia  twuible. 

OtMMr  w.  Stkudftrd  Dredging  Co.  224  U. 
&  sat,  >TC,  H  L.  ed.  801,  807,  3S  Sup.  Ct 
B«p.  4Mi  T«ppui  T.  Uerchuita'  14at.  Bank, 
Jl  WaU.  4D0,  22  L.  ed.  189. 

Ib.  Mder  to  obtain  »  tax>b1e  aitue  In  a 
jurledietioB  other  than  that  of  the  dcnnicU 
of  ita  owner  tangible  personal  propert; 
■nut  hare  become  "conuningled"  or  "inter- 
KiBgled"  with  the  property  <d  the  taxing 
antherit;r>  or  "pcrmuiaitlr  located  there" 
or  "incorporated  in"  the  local  proper^  of 
inch  other  juritdlction. 

Old  Dominion  8.  S.  Co.  t.  Virginia,  198 
U.  B.  £09,  49  L.  ed.  ](U9,  2S  Snp.  Ct.  Rep. 
«8«,  3  Ann.  Cm.  1100;  Delaware,  L.  k  W. 
R.  Co.  T.  FennarlTania,  198  U.  S.  341,  49  L. 
ed.  1077,  2fi  Sup.  Ct.  Rep.  MB;  Union  Re- 
frigerator Transit  Co.  v.  Kentnck;,  199  U. 
8.  194,  SO  L.  ed.  IfiO,  SS  Bnp.  Ct.  Rep.  36, 
4  Ann.  Caa.  493;  Southern  P.  Co.  *.  Ken- 
tackf,  222  U.  S.  63,  GS  L.  ed.  96,  32  Sup. 
Ct  Rep.  13. 

There  eeeniB  to  be  no  diatinction  between 
tangible  and  intangible  peraonal  property; 
both  follow  the  domieil  ol  the  owner,  except 
tbat  in  eoma  caaee  tangible  personal  prop- 
(rtj  haa  obtained  a  permanent  litua  in  lome 
other  atate  by  reason  of  ita  baring  become 
"commingled"  or  "intermingled"  with  the 
property  of  lucfa  other  state. 

Bouthem  F.  Co.  t.  Kentucky,  222  U.  S. 
a,  08,  09,  G«  L.  ed.  90,  98,  99,  32  Snp.  Ct 
Kep.  13. 

The  property  taxed  in  the  case  at  bar  is 
•bares  of  the  capital  stock  of  foreign  cor- 
pontiona. 

New  Orleans  t.  Houston,  119  U.  B.  £65, 
HT,  30  L.  ed.  411,  416,  7  Sup.  Ct.  Rep.  198; 
Oiiioa  Refrigerator  Transit  Co.  v.  Ken- 
tatky,  199  U.  S.  194,  206,  60  L.  ed.  IGO, 
IH,  26  Sup.  Ct.  Rep.  36,  4  Ann.  Cas.  493; 
Kidd  T.  AUbama,  188  U.  B.  730,  731,  47 
!>  ed.  609,  072,  23  Bnp.  Ct.  Rep.  401; 
Teiinetaee  t.  Whitworth,  117  V.  6.  12B, 
ISI,  29  L.  ed.  830,  832,  0  Bup.  Ct.  Rep. 
NS;  Stnrges  t.  Carter,  114  U.  S.  511,  29 
L.  ed.  240,  5  Bop.  Ct  Rep.  1014;  Dyer  t. 
Oiborae,  11  R.  I.  381,  23  Am.  Rep.  460; 
Bradley  v.  Bandor,  M  Ohio  St  SS,  38  Am. 
Rep.  M7. 

M'.  JtuUc*  Hnctaea  delivered  the  opin- 
In  of  the  eourt:> 

The  plaintiff  In  error,  a  resident  ol  the 
titj  of  Maiden,  bToaght  this  action  to  re^ 
wrer  the  unovnt  of  certain  taxes  which  he 
k^  paid  under  protest  The  taxes  were  a«- 
Msed  opoB  shares  which  be  held  in  foreign 
corporations  moat  of  which  did  no  biisineaa 
sad  bad  no  property  within  tlu  state  of 
UumOmtm.  It  WW  Bllcgwl  that  tha  lovy 
••bad. 


and  eollection  were  in  violation  of  the  dm 
piooesa  and  eqiuil  protection  clauses  of  the 
14th  Amendment.  Demurrer  to  the  declara- 
tion was  suatained  by  the  superior  court, 
and  the  case  was  reported  to  the  supreme 
judicial  court  of  the  .:'.mmon wealth,  which 
directed  judgment  lor  the  defendant.  204 
Haas.  138,  90  N.  B.  415. 

It  is  conceded  that  the  objection  that  the 
statute  authorizing  the  tax  (Rev.  Iaws 
[Mass.]  chap.  12,  H  2,  4  23)  denies  to  the 
plaintiff  In  error  the  equal  protection  of  the 
[9]  laws  is  not  well  taken;  but  it  ia  eon- 
tended  that  the  aharca  were  not  within  tha 
juriadiction  of  the  state,  and  hence  that  the 
enforcement  of  the  tax  constitute*  an  un- 
constitutional deprivation  of  property. 

The  power  thus  challenged,  as  the  state 
court  points  out  has  been  continuously 
exercised  by  the  state  of  Maisachusetts  for 
more  than  three  quarters  of  a  century. 
Substantially  the  same  statutory  provision, 
derived  from  an  earlier  enactment,  is  found 
in  Rev.  SUt.  (Mass.)  chap.  7,  |  4,  and  iU 
constitutionality  has  been  sustained  by  re- 
peated stat«  decisions.  Great  Barrington 
V.  Berkshire  County,  16  Pick.  672;  Dwight 
v.  Boston,  12  Allen,  316,  90  Am.  Dec.  149; 
Frothingham  v.  Shaw,  176  Mass.  SB,  61,  78 
Am.  Bt  Rep.  476,  66  N.  E.  623.  And  other 
states  through  a  long  period  of  yesrs  have 
asserted  a  similar  authority.  Union  Bank 
V.  Bute,  8  Yerg.  490;  McKeen  v.  North- 
ampton County,  49  Pa.  619,  88  Am.  Dee. 
616;  Whitesell  v.  Northampton  County,  49 
Fa.  626;  State,  Fisb,  Prosecutor,  v.  Branin, 
23  N.  J.  L.  484;  SUte,  Vail,  Prosecutor,  v. 
Benyey,  23  N.  J.  L.  632;  Worthington  v. 
Sebastian,  26  Ohio  St.  1;  Bradley  v. 
Bauder,  36  Ohio  Bt.  28,  38  Am.  Rep.  647: 
Dyer  V.  Osborne,  11  R.  I.  32],  23  Am.  Rep. 
460;  Seward  v.  Rising  Sun,  79  Ind.  361; 
Ogden  v.  St.  Jioseph,  90  Mo.  622.  3  S.  W. 
26;  Worth  V.  Ashe  County,  90  N.  C.  40Bi 
Jennings  v.  Com.  98  Va.  80,  34  B.  E.  P81) 
Appeal  Tax  Ct  v.  Oill,  60  Md.  377;  SUte 
V.  Nelson,  107  Minn.  31B,  119  N.  W.  1068.; 
Bacon  v.  State  Tax  Comrs.  126  Mich.  22,  60 
L.R.A.  321,  80  Am.  Bt  Rep.  624,  86  N.  W. 
307;  State  v.  Kidd,  126  Ala.  <13,  28  Bo. 
480;  Com.  V.  LoveU,  126  Ky.  4B1,^01  B.  W. 
970;  Stanford  v.  San  Fianciico,  131  CaL 
34,  63  Pac.  145;  Judy  v.  Beckwith,  137 
Iowa,  24,  16  L.RA.(N.S.)  1*2,  114  N.  W. 
666,  16  Ann.  Cas.  890;  Oreeuleaf  v.  Morgan 
County,  184  111.  226,  75  Am.  Bt  Rep.  168, 
B6  K.  E.  296.  It  ia  well  settled  that  the 
property  of  the  shareholders  in  thsif  re- 
spective shares  is  distinct  from  ths  corpo- 
rate property,  franchises  and  capital  atock, 
and  may  be  separately  taxed  (Van  Allen  t. 
Assessors  [Churchill  v.  Utica)  8  Wall.  678, 
SS4,  18  L.  ed.  22B,  234;  Farrington  v.  Ten- 

,■'—• »  "■  »■  "•■,«"■  f A(^F  ■*!, 
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TenncBBM  *.  Whitworth,  IIT  U.  S.  129, 13fl, 
137,  29  L.  ed.  830,  832,  B  Sup.  Ct.  B«p.  645; 
New  OrleuiH  v.  Hoiuton,  119  U.  8.  266, 
277,  30  L.  ed.  411,  4IG,  7  Sup.  Ct.  Rep. 
196)  ;  and  the  ruUnga  in  tbe  atate  cMet 
which  wa  hsTe  [10]  cited  proceed  upon  tbe 
view  that  Bharee  are  peraonal  p roper tj, 
mnd,,  having  no  Bitu*  elaewhere,  are  tax- 
able b;  tbe  state  of  the  owner**  domicil, 
whether  the  eorporationa  be  foreign  or  do- 
It  la  lald  that  tbe  question  of  the  eonati- 
tutioual  validity  of  tuch  taxation  has  not 
hitherto  1>een  raised  deSoitel?  in  this  court 
and  hai  not  been  directlj  passed  upon. 
There  is  no  doubt,  however,  that  tbe  exist- 
ence of  the  state  authority  has  invariably 
been  assumed.  In  Sturges  v.  Carter,  114 
U.  S.  Sll,  29  L.  ed.  240,  It  Sup.  Ct.  Rep. 
1014,  the  action  was  brought  to  recover 
taxes  imposed  under  the  law  of  Ohio  upon 
shares  of  stack  owned  by  a  resident  of  Ohio 
in  the  Western  Union  Telegraph  Company, 
s  New  York  uirparation.  The  right  of  the 
state  to  tax  tbe  shares  wa^  not  questioned, 
and  aa  it  was  found  that  a  statutory  ex- 
emption wbiob  was  relied  upon  in  defense 
did  not  apply,  the  recovery  of  the  tax 
sustained.  Again,  in  Kidd  v.  Alabama, 
186  U.  S.  730,  47  L.  ed  669,  23  Sup,  Ct. 
Rep.  401,  it  was  not  disputed  that  the  state 
was  entitled  to  tax  shares  owned  by  its 
citizens  in  foreign  corporations.  Tbe  argu- 
ment was  thr.t  the  statute  in  that  case  cre- 
ated an  unvoiistitutidral  discriminstion, 
and  this  point  being  found  to  be  without 
merit,  the  tax  was  upheld.  In  Wright  v. 
Louisville  t  N.  R.  Co.  195  U.  S.  21B,  49  L. 
ed.  167,  25  Sup.  CL  Kep.  16,  the  question 
was  whetiier  shares  of  stock  in  a  railroad 
eorporatioD  of  another  state  which  were 
owned  by  a  Georgia  corporation,  were 
taxable  under  the  Constitution 
laws  of  Georgia.  The  state's  power  to 
tax  the  shares  was  not  denied,  so  far 
as  tbe  Constitution  of  the  United  States 
was  concerned,  but  it  was  contended  that 
this  power  had  not  been  exercised.  The 
Constitution  of  Georgis  provided  that  all 
taxstion  should  "be  uniform  upon  the  same 
class  of  subjects,  and  ad  valorem  on  all 
property  subject  to  be  taxed  within  tbe 
territorial  limits  of  tbe  authority  levying 
tbe  tax,'  and  should  be  levied  and  collected 
under  general  laws.  Tbe  general  tax  act 
had  authorized  a  tax  on  all  of  the  taxable 
property  of  the  state.  It  wss  clear  that  the 
[II]  state  had  directed  shares  in  foreign 
corporations  to  be  taxed,  provided  these 
could  be  considered  to  be  "property  subject  to 
he  taxed  within  tbe  territorial  limit*"  of  the 
taxing  authority.  And  such  shares,  when 
held  by  a  resident,  beii.g  deemed  to  fall 
wtthin  thia  deseriptloB.  It  was  decided  that 
4«1 


tbe  state  officer  wa*  entitled  to  collect  the 
tax.  "Putting  the  case  at  tlie  loweat,"  said 
the  court,  "the  above-eited  teetitm  of  the 
CoostitutioD  waa  adopted  in  tbe  intereat  of 
the  state  oa  a  tax  collector,  and  antborizeo. 
If  it  does  not  require,  a  tax  on  the  atock," 
So,  also,  in  Darnell  v.  Indiana,  226  U.  8. 
390,  G7  l~  ed.  267,  33  Bup.  Ct.  Rep.  120,  the 
authority  ot  the  state  to  tax  the  aharea  of 
its  citizens  in  foreign  corporations  waa 
recognised,  the  tax  being  sustained  againat 
objections  urged  under  tbe  commerc* 
clause,  art.  I.,  g  6,  and  tbe  equal  protection 
clause  of  the  14th  Amendment. 

To  support  the  contention  that  thia  fa* 
miliar  state  action,  hitherto  assumed  to  he 
valid,  is  fundamentally  violative  of  the 
Federal  Constitution,  the  pIsintiS  in  error 
invokes  the  doctrine  that  a  state  has  no 
right  to  tax  the  propeity  of  its  citizena 
when  it  is  permanentlv  located  in  another 
jurisdiction.  Louisville  li  J.  Ferrv  Co.  v. 
Kentucky,  186  U.  8.  365,  47  L.  ed.'siS.  2S 
Sup.  Ct.  Hep.  463;  Delmi  are,  L.  t  W.  R. 
Co.  v.  Pennaylvania,  19S  U.  S.  341,  40  L. 
ed.  lOTT,  25  Sup.  Ct.  Rep  669;  Union 
Refrigerator  Transit  Co.  v.  Kentucky,  1M 
U.  8.  194,  50  U  ed.  150,  26  Sup.  Ct.  Rep. 
36.  4  Ann.  Cas.  493.  But  these  decisions 
did.  not  involve  the  question  of  the  taxation 
of  intangible  personal  property  (Union  Re- 
frigerator Transit  Co.  v.  Kentucky,  aupr*, 
p.  211);  ntfr  do  they  apply  to  tangibla 
personal  proper^  which,  although  physical- 
ly  outside  the  sttte  of  the  owner's  domicil, 
has  not  acquired  an  actual  situs  elsewhere. 
Southern  F.  Co.  v.  Kentucky.  222  U.  8.  AS, 
66,  66  L.  ed.  96,  98,  32  Sup.  Ct.  Rep.  13. 
When  we  are  dealing  with  the  intangible 
interest  of  the  shareholder,  there  is  mani- 
festly no  question  of  physical  situs,  so  far 
as  this  distinct  property  right  is  concerned, 
and  the  jurisdiction  Ui  tax  it  Is  not  de- 
pendent upon  the  location  of  the  lands  and 
chattels  of  the  corporation. 

[IK]  The  argument,  necessarily,  is  that 
shares  are  to  be  deemed  to  be  taxable  solely 
in  the  state  of  incorporation.  It  is  urged 
that  these  ri-tits  rest  in  franchise,  and  that 
the  principle  of  the  decision  in  Louisville  & 
J.  Ferry  Co.  v.  Kentucky,  supra,  holding  that 
a  ferry  franchise  granted  by  Indiana  to  a 
Kentucky  corporation  n-aa  not  taxable  in 
Kentucky,  is  applicable  to  shares  of  stock. 
But  that  case  went  upon  the  ground  that 
the  franchise  was  an  i.icorporeal  heredita- 
ment, and  hence  had  its  legal  situs  in 
Indiana,  id.  p.  308.  Shares  fall  within  a 
different  category.  White  tbe  shareholder's 
rights  are  those  of  a  member  of  the  corpo- 
ration entitled  to  have  the  corporate  enter- 
prise conducted  in  accordance  with  ita 
charter,  they  are  still  in  the  nature  ot  eon- 
tract  rights  or  cAoaes  >m  oetio*.  Moraweti, 
Mt  V.  S. 


UlS.                                           BARBETT  t.  NEW  YOKK.  12-K 

FriT.  Corp.  I  ZZfi.    As  kuoh.  In  the  abMSM  [14]  WILLIAM  N.  BABBETT,  m  Preaideat 

of  Icgiatktion   prescribing  m  diSerait  rule,  •    '•       •  •          -■■              " 
Omj  Are  ■pproprUtel;  rcUted  to  the  person 

at  th*  owiier,  and,  being  held  bv  him  kt  his         

doweil,  conititute  property  with  respect  to  CITT  OF  NIW  TORE  «t  kL     (No.  83.) 

which  bs  U  under  obligstion  to  contribute  — .  ^- 

'"-Si."'''?""  °f  "*  K',"?"'  J";T  orre  OF  NEW  YORK  rt  .l.  ippl., 

protection    he  enjoys.     Kirtlsnd   v.   Hotch-  ^                    •      rr    t 

k«,.  100  U.  8    491,  26  I;-  *d.  668;   W  „illuu  n.  BAHBirr,  m   President  of 

psrto  7.  Appeal  T«  Ct.  10*  U.  8.  682,  26  ^^  ^^^^  Express  Coiipsni.  etc     (No. 

L.  ed.  B4Si  CoTlngton  t.  First  N»t.  Bank,  M.) 
ISS  U.  &  100,  111,  112.  4B  L.  ed.  M3,  866, 

T.  Kentucky,  snprs;   Cooley,  Tun.  3d  ed.  '^ 

Undoubtedly,  the  sUte  In  which  «  eorpo-  Commerc.  -  municipal  UoetuM  of  u- 

.tion  U  organized  -7  P-i^J- >"  "eating  S^-^.n'^."  ""•"•""""  *^  ■"• 

11,  for  the  tucation  in  that  state  of  all  ita  i,  ^    municipal    ordinance    requiring   a 

iharee,  whether  owned  by  resident*  or  non-  loal  license  to  be  obUined  as  a  condition 

residents.    Corry   t.    Baltimore,    106   U.    8.  precedent  to  eonducting  an  express  busioesj 

M6,  40  L.  ed.  0S6,  26  Bnp.  Ct.    Bep.    297.  within    the    municipallt;    should    be    eon- 

This  is   by  Tirtne  of  tbs  authority  of  the  itrued,  in  the  abseoce  of  a  controlling  dec!- 

creating    aUte    to  determine  the  basis  of  •',?»  «/  t''*  »"«•  ■>'  t^?  •*»*=-  "  not  »P- 

Cfganiution   and  the  liabilities    of    share-  P^^^  »» /^f   tr.n«etLon   by    an   express 

.    1.            I.            .__    .-.     T,       1     r>i  nil  companr    of    its   interstate    business,    since, 

holders.     Id    pp.  *70,  477;   HannisDisUlI-  ^J^.^Ja    otherwbe,    the    ordinance   would 

ing  Co.  T.  Baltimore,  218   U.  S.  286,  203,  be  intslid  as  an  unconstitutional  regulation 

2M,  64  L.  ed.  482,  486,  486,  SO  Bup.  Ct.  Bep.  of  eomnteree. 

326.     8o,  by  reason  of  its  dominant  power  [For  other  cases,    see  Commerce,   Ill.d,   10, 

to  provide  for  the  organization  and  conduct  „ '"   ^''^  *"»■   "■  }^}  .. 

of  national  banks,  O-ngress  has  fixed  th.  *'°PZ^'?? JT  """'"''p:'  "f "-  "'  "' 

pl^es  at  Which  alone  shares  in  those  insti-  I.Tmr.^.V--?  ^uire  an  «- 

tutions  may  be  taxed.    Ber.  Stat.  §  S21B.  company  to  obtain  a  1o»il  license  as 

V.  8.  Comp.  Stat.  IBOI.  p.  3502.    Whether.  ,  condition  precedent  to  transacting  within 

in  the  eaae  of  corporations  organized  [13]  the  city  its  interstate  business,  nor,  so  tar 

under  state  laws,  a  provision  by  the  state  of  as  interstate  business  is  concerned,  csn  it 

Incorporation,  flzing  the  situs  of  shares  for  exact  an  annual  license  fee  from  such  com- 

the    purpose    of    taxation,    by    whomerer  P""?- 

owned,  would  exclude  the  taxation   of  the  '^in' ^^St  *B55^  oTlwS!?'*"*' 

shares  by  other  states  in  which  their  own-  Monidpnl  corporations  —  rcvnUllon  of 

STB  reside,  is  a  question    which    docs    not  express  companies  —  affect  of  partial 

arise  upon  this  record  and  need  not  be  ds-  iDTalldlty. 

elded.     No  such  proTision  is  here  involved,  3.  The  requirement  of  a  municipal  ordi- 

and  the  present  case  must  be  determined  by  nance  that  every  owner  of  a  public  expreas 

the  application  of  the  esUbUshed  principle  must  give  a  bond  "for  each  and  everv  vehf- 

wliich  has  been  stated  <^'*  licensed,"  to  be  eonditloned  "for  the  safe 

The  real  ground  of    complaint    in    this  "^  f"*"?*  ^*"7'7.o'  *"  baggage,  pack- 

,           ,         *    .         .   .1.  1   ii.      \  ajres,    etc.,  intrusted  to  the  owner  or  driver 

class  of  eases  is  not  that  Oie  shsres  are  ^  '        ^^^^  y,^„^  express,"  must  fall, 

taxed  in  one  place  rather  than  in  another,  „  applied  to  the  intersUte  business  of  an 

but  that  they  are  taxed  at  all,  when   pre-  express    company,    with    the   invalid    nrovl- 

soBiably  the  proper^  and  franchises  of  ths  aions   of  such   ordinance,   under   whieli  the 

corporstioo  which  give  to  the  shares  their  obtaining  of  a   local  license  may  be   made 

ralue  aro  also  taxed.    As  to  this  we  may  ro-  <l    condition    precedent    to    the    transaction 

peat  what  WM  said  in  Kidd  v.  AUbama,  Notc^-Od  sUU  licenses  or  taxes  general- 

supra:     "No  doubt  It  would  be  a  great  ad-  jy   „    .ffesting    interstate    commerce— see 

vantage  to   the  countrv   and  to    the    Indi-  notes    to    Rothennel    t.    Mmrk,    B    L.B.A. 

vidual  states  if  principles  of  taxation  could  366;   American  Fertilizing  Ca  v.  Board  of 

bs  agreed  upon  which  did  not  conflict  with  Agriculture,  11  L.B.A.  179;  Qibbons  v.  Ok- 

«aeh  other,  and  a  common  scheme  could  be  den,  6  L.  ed.  U.  8.  23;  Brown  v.  Maryland, 

Adopted  by  which  taxation  of  subsUntially  ?A  ?*'  ^  ^-5,''  ?*tV'T'?„,3'-  S*^"" 

•^.Vc- 'M^-^B^rc 'rr'r''^ '  ™^ "  ^ -^  «■ "  "^^^^^^ 

eould  be  avoided.     But  the  Constitution  of  ^    (,.  rst.  L.  H.  Co.  v.  Backus,  38  L.  sd. 

the  United  8tateB  does  not  go  so  far."  jj    g    ^qji.    p„t,,   Trieg.   Cable   Co.   t. 

The  Judgment  la  afllrmed.  Adams,  3S  L.  ed.  D.  8.  311 ;  and  Pittsbuifh 

Afflrmcd.  t  S.  Coal  Co.  v.  Bataa.  »  L.  ad.  U.  8.  G38. 

68  L.  ed.  ,    ih,G00<^lc     *«• 
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wlthiB  the  citv  b^  the  expreu  compKiiy  of  commerce.    It  mftttere  not  bow  •peeiotu  tbt 

ita  interstate  buaineta.  pretext  maj  be. 

'^l"  b%?.^.rd^4?f/'^i£?;r8?p"«:        t^""***-"  '•  Kentucky.  141  U.  8.  47.  58. 

1608.]  ™"  ""■  ■  •■  '        ■""  ""P'  "■  85  L.  ed.  «4D,  852.  11   Sup.  Ct.  Rep.  B61; 

Commerce  —  conflicting  state  and  Fed-  Breonan  t.  TituBville,  163  V,  B.  289,  302, 

eral  reEalatloDB  —  express  bnslneaa.  3S  L.  ed.  719,  723,  14  Sup.  Ct.  Rep.  82B; 

4.  Congresg  bas  ho  far  occupied,  by  tbe  Fairbank  v.  United  States,  181  U.  8.  283, 
act  of  June  29.  1906  (34  Stat,  at  L.  584,  308,  45  L.  ed.  882,  872,  21  Sup.  Ct  Ben. 
"^"^oJ'^^h^- ^-SZ'^'-  Stat^.Snpp.  IBll.  a48,  15  Am.  Crim.  Rep.  135;  Btockard  ,. 
p.  1288),  the  field  of  regulation  with  re-  „„,„„  ,--  ,,  „  07  ««  A  t  j  tok 
raid  to  the  obligations  to  be  assumed  by  ™  ^V,  "" J'o^-  "'  ,1  ,.  ^  «'H' 
fnterstaU  express* carriers,  a.  to  in»alidate.  "2,  ii  Sup.  Ct.  Hep.  578;  Caldwell  t.  North 
as  applied  to  tbe  interstate  business  of  an  Carolina,  187  U.  S.  622,  47  L.  ed.  330,  23 
expree*  company,  the  provisions  of  a  mu-  Sup.  Ct.  Rep.  229;  Atlantic  &  F.  Teleg.  Co. 
nicipal  ordinance  requiring  every  owner  of  v.  Philadelphia,  190  U.  S.  160,  162,  47 
a  public  express  to  give  a  bond  "for  each  L.  ed.  998,  909,  23  Sup.  Ct.  Rep.  817;  St. 
and  every  vehicle  licensed,"  to  be  condi-  CUir  County  v.  IntersUte  Sand  4  Car  Trans- 
tionri    for  the  safe  and  prompt  delivery  of 

jlin'Tr^r^VCr'^^'^^iu'ctl-^s^'e^'  "   B«p    Ct.   Rep    3k    W«tem  U.  i.^^\ 

nriM"  ^°-   '■  Kansas,  218   U.  S.  1,  21,  64  L.  ed. 

[For  other  cases,  see  Commerce,  I.  c;  III.  Id  365,   363,  30   Sup.   Ct.   Rep.   190;    Interna- 

Digest  Bap.  Ct  1008.]  tional   Text-Book    Co.   v.    Hgg.    217    U.   S. 

Municipal  corporations  —  regnlalton  of  bi_  108,  54  L.  ed.  878,  686,  27  L.R.A.(NXl 

express  companies  —  effect  of  pnrUal  493,  30  Sup.  Ct  Rep.  481,  18  Ann.  Cas.  1103; 

«"'A"''-"^'iji       .  .w    !■  !.__    „i  Buck  Stove  *  Range  Co.  V.  Vickers,  228  U. 

5.  The  invalidity  of  the  license  sehone  of  ^  '  " 
a  municipal  ordinance  as  applied  to  the  f-  ^^'  ^JB.  87  L.  ed  189,  192,  3.1  Sup. 
interstate  business  of  an  express  company  ttRep.41;  MinneaoU  Rato  Cases  [Simpson 
doing  business  in  New  York  city  renders  »■  Shepard)  230  U.  8.  352,  401,  67  L.  ed- 
invBlid  also,  as  spplied  to  the  wagons  and  ISU,  1642,  33  Sup.  Ct  Rep.  729;  Adams 
drivers  employed  in  such  commerce,  the  fur-  Exp,  Co.  v.  Ohio  State  Auditor,  186  11.  8. 
ther  provisions  of  such  ordinance  for  the  18B,  218,  41  L.  ed.  865,  978,  17  Sup.  Ct 
licensing  of  drivers  of  a  "licensed  hack  or  j{_   qq^ 

irirking  of  the  vehicle*  with  the  deeignk-  P^kagee    i«    interstate   eommeroe.   and    M 

tioo   of  the  bneineu   end   with   the   olSciBl  within  tbe  ezcluaiTe  joriediction  of  the  Fod- 

licenee  nutnberi,  the  exhibition  of  liceneee  eral  govemment. 

upon   demand,  and   the   inepeetinn   of  "li-       lUilrocd  Commiaeion  v.  Tezaa  k  P.  R.  Co. 

cenaed  vehiclea  and  placea  of  buaincaa."  229  U.  S.  336,  341,  67  L.  ed.   121S,   1218. 

"ft'  b?*B«?5S.  r  ""'if  dS'°b'.'p"°K  M  Sup.  CI.  Bep.  337,  St.  Louia,  S.  F.  t  T. 

1908.J  B.  Co.  V.  Seale,  229  U.  8.  160,  161,  ST  L. 

ru      ..      .  .11  =^-  ^^29,  1134,  33  8up.  Ct.  Rep.  661;  Tezoa 

[Hoe.  83  and  84.]  ^  jj   q   g    (.^   ,   g^^l^,  j,,^  q^   ^j  y 

.         j„         U.J.     .n..      n    -.  J  8.  111.  57  L.  ed.  442,  33  Sup.  Ct.  Rep.  229; 

irgued  Deceinbe,  3  and  4    1913.    Deeided  ^^.^^  ^^^  ,  ^^.^  Stockj.id  !lT„„i; 

January  6,  1914.  ^    ^^  „    ^    ^^  j,  ^    ^    ^    ^  ^^ 

CROSS  APPEALS  from  tbe  Cireuil  Court  "■"'■'■'?!  S'"™''„°°?J^°;  ':  """'• 

of  the  Unlt«l  State,  for  tbe  Southern  l"*^'  '^  V-  S-  »1,  «  ^  ^  !«»,.  »* 

Diatrlet  of  New  York  to  review  a  deeree  !"P-  1'-  "^-  '^<   B«»'h"n  B-  Termiii.1 

enjoining   in   part  the  enforeem.M  of   eer-  R"' J' J;?^"?." .'??'»:"  RT^J'^'i."' 

tain  munlelpal  ordin.pee.  a.  applied  to  tbe  ^  8.  4B8  626  66  L.  ed.  310  M!0,  31  S.p. 

interatate  buinee.  of  «i  exprei  oimpanj.  "'J'^-  "»;  °''™'^-  ?•  '  ^^  ^-  »■  <:'>■ 

Eeveraed  ..d  remolded  for  th.  entr,^!  a  '■  ^"^■"<'  "' =   "'•  "  ^  ?■  V""'  " 

deeree  In  fa.or  of  eompiainant.  '"P-  '^  "^P-  "'i  Hejman  r.  Soutbem  B. 

See  aame  e««i  below' on  motion  for  pre-  S'|»»  ^S.  270,  274,  61  L.  ed   178,  180, 

limina^  injunction,  183  Fed.  793,  oi  flul  ?'   =??;  <^„  "^P-  l";  '   ■'^„<*^ „"J°' 

hearing'  180  Fed.  208.  '"•'  T"  '^-  '■  '^'  Bnmmll,  189  Fed. 

Tb.  fact,  .re  .Uted  in  the  opinion.  »»!;"?  '"■•, "2- 

The   interstato  CMiimerec  cUum  of  tba 

Mr.   William    D.    GsUirle    argued   the  Constitution  goarantcea  the  right  to  ship 

cause  and  filed  a  brief  for  William  N.  Bar-  merchandise   from   one   state   into  anotber, 

rett:  snd  covers  and  protects  the  ihipnent  from 

No  sUU  or  municipality  can  require  any  the  time  it  commences  its  transit  by  what- 

party  to  take  out  a  license  or  pay  license  ever   means,   local    or   Interstate,   until   tbe 

fees  or  give  bonds  for  the  right  or  privili^  termination  of  the  shipment  by  delivery  at 

of  carrying  on  any  bnsineas  in  interstato  Uie  place  of  conaignmeoL 

*"  L ,.,Goo|.f?  "•  "• 
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The  Duid  Ball,  10  WaU.  SS7,  Oes,  19  8S  C.  C.  A.  27,  167  Fed.  323,  13  Ann.  Cu. 

L.  ed.  9M,    1002;   American   Eip.  Co.  t.  8G3. 

Iowa,  190  U.  S.  133, 142,  4»  L.  ed.  417,  421,  The  plain  intent  and  purpo*«  of  the  or- 

tfi  Sup.  Ct,  Bep.  182;   Adam*  Exp,  Co.  t.  dinancet   in  quettion   neie  to  regulate  the 

Iowa,  lOe  U.  S.  147,  49  L.  ed.  424,  26  Sup.  busineu  of  eipreM  carrien. 

Ct   Rep.  136;   UcNeiU  v.  Southern  R.  Co.  Detroit  t.  C.  H.  Little  Co.  163  Mich.  448, 

C02   U.  B.  543,   660,  90  L.  ed.   1142,  1147,  128  N.  W.  767. 

28  Snp.  Ct.  Rep.  722;   Adami  Exp.  Co.  t.  General  usage,  indeed,  long  continued  and 

Kentucky,  200  U.  S.  IZO,  61  L.  ed.  387,  27  hUherto  unqueBtioned,  has  great  force;  and 

Sup.  CL  Rep.  606;   American   Exp.  Co.  v.  tlie  practical  construction  of  the  law  by  lO 

Iowa,  IH  U.  8.  133,  142,  40  L.  ed.  417,  481,  many  public  oflScers,  though  not  given  upon 

2$  Sup.  CL  Rep.  182.  adverse   litigation,    has   still   much    of   the 

It  U  true  that  it  was  once  held  by  this  weight  of  judieial  decision, 

court  in  Osborne  t.  Mobile,  16  Wall.  470.  21  Easton  v.  Pickersglll,  65  N.  Y.  315;  Tiff- 

L.  ed.  470,  that  an  ordinance  requiring  in-  w>y  '■  Jwaeatown,  179  N.  Y.  469,  72  N.  E. 

tersUte  expreas  companies  to  be  llcengod  ElZ;  New  York  t.  New  York  City  R.  Co. 

before  th^   could   carry   on   their  business  183  N.  Y.  643,  86  N.  E.  606;  Grimmer  t. 

in  the  city  •>'  Mobile  was  Talid;   but  this  Tenement  Houae  Dept.  206  N.  Y.  S48,  98  N. 

ruling  was  recognised  te  be  erroneous  in  the  E.  332;   People  ex  rel.  Werner  t.  Prender- 

«ib4u«it  ^  of  Leloup   T.   Mobile,   127  K"'-  206  «.  Y.  411,  99  N.  E.  1047;   Fair- 

U.T^840,  647,  8Z  L.  ed.  311,  314,  2  inters.  ""^  '-United  SUtes.  181  US.  283,  307, 

Com.  Rep.  1S4,  8  Sup.  Ct  Rep.  1380,  where  "  h  ^- .'>^\  "^,',f  .!"P-  "■  ^P„  ^"' 

^  coS  speaking  o^  the  earlier  „se,  said :  i^*^;  t^'^,;^^^%  '^TlllMHi 

"In  view  of  the  course  of  dec.s.ons  wh>ch  ^                       ^,^.^^^  g^^^^  ;    g 

have  been  made  smce  that  time  [..  e..  since  ^^^  „    g    /„    ^„    ^^  L.  ed.  007,  008,  23 

1872],  It  ii  »ery  certam  that  such  an  ordi-  p„p    (^    ^    ggg.   McMichael  v.  Murphy, 

nance  would  now  be  regarded  as  repugnant  jgy  y.  S.  304,  312,  49  L,.  ed.  768    769,  2S 

to  the   power  cwiferred   upon   Congreas   to  gup.  Ct.  Rep.  460;  Komada  v.  United  SUtes, 

regulate     commerce     among     the     several  215  u.  S.  382,  306,  64  L.  od.  240,  252,  SO 

•tates."  Sup.  Ct.  Rep.  186. 

The  doctrine  of  the  Cruteher  Case  baa  The  re-enactment  by   Congress,  without 

repeatedly  received  tbe  unqualified  approval  change,  of  a  statute  which  bad  previously 

of  this  court  upon  every  point  decided  in  it.  received   long-continued  executive  construc- 

Westera  U.  Teleg.  Co.  v.  Kansas,  216  U.  S.  tion,   is   an   adoption   by   Congreaa   of   such 

1,  10,  64  L.  ed.  305,  362,  30  Sup.  Ct  Rep.  construction. 

IBO;  International  Text-Book  Co.  v.  Pigg,  United    States    v.    Cerecedo    Hermanosy 

217  U.  8.  91,  108,  64  L.  ed.  678,  686,  27  CompaBia,   200   U.   S.   337,   339,   62  L.  ed. 

LJtA.{N.S.>    403,   30   Sup.   Ct    Rep.   481,  821,  822,  28  Sup.  Ct  Rep.  632;  Copper  Queen 

18  Ann.  Cas.  1103;  Buck  Stove  k  Range  Co.  Consol.  Min.  Co.  v.  Territorial  Bd.  of  Equal- 

T.  Vkken,  226  U.  S.  206,  21S,  67  L.  ed.  189,  Uation,  206  U.  S.  474,  470,  61  L.  ed.  1143, 

192,  33  Sup.  Ct  Rep.  41.  1146,  27  Sup.  Ct.  Rep.  605;  United  States 

It  must  be  clear  that  if  the  interstate  «.  Falk,  204  U.  8.  143,  152,  51  L.  ed.  411, 

express   companies   were    within   the   scope  414,  27   Sup.  Ct.  Rep.  IDl;   New  York,  N. 

and  operation  of  that  statute,  every  driver  B.  k  H.  R.  Co.  v.  InterstsU  Commerce  Com- 

and  every  wagon  employed  in  collecting  and  mlBaion,    200    U.    B.    361,    401,    60    L.   ed. 

delivering  intrastate  sbipmente  would  clear-  615,  625,  26  Sup.  Ct.  Rep.  272. 

ly  be  engaged  in  interstate  commerce,  even  -    The   same  principle   should   apply  to  the 

though  part  of  the  service  related  to  in-  adoption  by  a  municipsl  legislature  of  the 

trastate  ahipments.  executive  construction   of  an   ordinance   by 

Federaen   T.   Delaware,   L.   k   W.   R.   Co.  repeatedly  're-enacting    it    substantially    in 

2ZD  U.  8.  146,  67  L.  ed.  112B,  33  Sup.  Ct  the  form  in  which  it  was  construed. 

Bep.  648;   St  LouU,  S.  F.  k  T.  R.  Co.  v.  People  ex  rel.  Cutwater  v.  Ureen,  66  N. 

Beale,  220  U.  8.  166,  67  L.  ed.  1129,  33  Sup.  Y.  466;   Pouch  v.  Prudential  Ins.  Co.   204 

Ct  Rep.  6S1.  N.   Y.  281,   288,  07   N.   E.   731,  Ann.   Cas. 

Within  the  principle  of  these  eases,  any  1913C,  1191. 

isflroad  employee  employed  in  collecting  and  The  court  cannot  remodel  or  reconstruct 

delivering  interatate  shipmenta  in  carta  or  the  ordinance  so  as  to  make  it  read  as  if 

wagona  would  be  engsged  in  interstate  com-  ita  operation  were  expressly  limited  to  the 

nterce.  wagons  and  drivers  of  the  interstate  carriers 

Olinoia  C.  R.  Co.  *.  Porter,  207  Fed.  311 ;  who  are  engaged  in  local  business,  and  thus 

Jewel  Tea  Co.  v.  Lee's  Summit,  189  Fed.  compel  such  carriers,  at  prohibitive  expense 

280,  108  Fed.  632;  United  States  v.  Colo-  and  inconvenience,  to  separate  the  local  from 

rado  4  N.  W.  B.  Co.  16  I.XJL.(N.S.)  167.  the  interstate  hiislnesa.     .     ,.,.,,■,. 
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WiUiama  ▼.  TalladegK,  £26  U.  S.  404,  41S, 
S7  L.  ad.  275,  281,  33  Sup.  Gt.  Bep.  116; 
IIUdou  C.  R.  Co.  t.  McKeudree,  203  U.  8. 
B14,  B29,  01  L.  ed.  S98,  304,  27  Sup.  Ct 
Rep.  163}  AU«n  v.  Pullmu'i  PalMe  Cu  Co. 
101  V.  S.  171,  17»,  48  L.  «d.  lU,  138,  U 
Sup.  Ct.  Bep.  89. 

The  right  ol  a.  tUta  or  a.  ^tj  to  a.fjilj  ita 
police  power  to  nibjeeta  under  tte  eidnaive 
control  ol  CongrcM,  but  in  regard  to  which 
congTCM  h«a  been  silent,  eeuee  u  lOon  »• 
Congresi  »cta  on  the  lubject  and  maniferta 
its  purpose  to  call  Into  effect  ita  excliuive 

Noriheni  P.  R.  Co.  v.  Washington,  222  U. 
B.  370,  96  L.  ed.  237,  82  Sup.  Ct.  Rep.  160; 
Sonthem  B.  Co.  V.  Reid,  222  V.  8.  424,  BO 
L.  ed.  SS7,  82  Sup.  Ct.  Rep.  140,  228  U.  B. 
444,  66  L.  ed.  263,  32  Sup.  Ct  Rep.  146; 
New  York  C.  &  H.  R.  R.  Co.  v.  Hudson 
Count;,  227  U.  8.  24S,  67  L.  ed.  490,  33  Sup. 
Ct  Rep.  26B;  St.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Edwards,  227  U.  S.  266,  67  L.  ed.  606,  33 
Sup.  Ct  Rep.  262;  Louisville  A  N.  R.  Co. 
T.  Hughca,  201  Fed.  727. 

L^islation  sd  Cougress  in  regard  to  mat- 
ter* of  Interstate  commerce  need  not  be  in- 
bibitlve,  but  only  to  occupy  the  field,  in  order 
to  supersede  state  statutes  [or  municipal 
ordinance*]  on  the  same  subject. 

Southern  R.  Co.  *.  Reid,  222  U.  8.  444,  M 
L.  ed.  263,  32  Sup.  Ct  Rep.  14S. 

An  assertion  of  power  by  Congress  orer 
a  anbject  within  ita  domain  most  Im  treated 
a*  coterminouj  with  ita  authority  over  the 
subject,  and  leave*  no  element  of  the  aobject 
to  the  control  of  tlie  state. 

Louisville  A  N.  R.  Co.  v.  Hughes,  801  Fed. 
760;  New  York  C.  ft  H.  R.  R.  Co.  v.  Hudwm 
County,  227  U.  8.  248,  67  L.  ed.  499,  33  Sup. 
Ct  Rep.  269. 

This  court  has  repeatedly  pointed  out  the 
limit  of  the  rule  of  severability  and  the 
danger  of  attempting  to  enforce  part  of  a 
atatute  or  ordinance,  and  thus  make  by 
judicial  construction  an  enactment  which 
the  particular  legislative  body  did  not  make 
and  might  not  be  willing  to  rnake^  If  thk 
matter  were  again  before  that  body, 

Trade-Mark  Caaea,  100  U.  B.  82,  99,  S6 
L.  ed.  660,  663;  Allen  v.  Louisiana,  103  U. 
S.  80,  88,  26  L.  ed.  318,  819;  Poindexter  v. 
Oreenhow,   114  U.  8.  270,  304,   29  L.  ed. 


ed.  ISO,  163,  S  Inters.  Com.  Rep.  153,  8  Sup. 
Ct.  Rep.  1073;  Baldwin  t.  Franks,  120  U. 
8.  678,  686,  30  L.  ed.  766,  768,  7  Bup.  Ct 
Bep.  666,  763;  PoUoek  v.  Farmers'  Loan  k 
T.  Co.  158  U.  8.  SOI,  635,  39  L.  ed.  1108, 
1126,  16  Sup.  Ct  Rep.  918;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  8.  640,  666, 
M  L.  ed.  670,  692,  28  Sup.  Ct  Rep.  431; 
United  State*  t.  Jn  toj,  198  U.  B.  263,  268, 


49  L.  ed.  1040,  1043,  86  Sup.  Ct  Rep.  844; 
UlinoU  C.  R.  Co.  v.  McKendree,  203  U.  S. 
614,  689,  61  L.  ed.  208,  304,  27  Bup.  Ct 
Rep.  168;  New  York  ez  rel.  Hatch  v.  Befti^ 
don,  204  U.  S.  162,  160,  61  L.  ed.  416,  422, 
27  Bup.  Ct  Rep.  1S8,  9  Ann.  Gas.  7S6; 
Employer*'  Liability  Case*  (Howard  t.  llli- 
noi*  C.  R.  Co.)  207  U.  8.  468,  001,  62  L. 
ed.  207,  310,  28  Bap.  Ct.  Rep.  141;  El  Faao 
A:  N.  E.  R.  Oo.  v.  Gutierrez,  216  tj.  8.  87, 
97,  64  L.  ed.  106,  111,  SO  Sup.  Ct  Rep.  21; 
Intematlonsl  Textbook  Co.  *.  Pigg,  217  U. 
S.  91,  113,  04  L.  ed.  678,  6B8,  27  LJt.A. 
(N.S.)  493,  30  Sup.  Ct  Rep.  481,  18  Ann. 
Ca*.  1103;  Meyer  v.  Wells,  F.  k  Co.  823  V. 
8.  298,  302,  66  L.  ed.  446,  448,  32  Sup.  Ct 
Rep.  218;  Butts  v.  MerchanU'  k  M.  Trausp. 
Co.  230  U.  B.  126,  133,  67  L.  ed.  1422,  1426, 
83  Bup.  Ct.  Rep.  964. 

Complainant   has    the   right  to   relief    in 

Oabom  v.  Bank  of  United  State*,  9 
Wheat.  738,  S3S,  6  L.  ed.  204,  228;  Ex  parte 
Young.  809  U.  B.  123,  161,  62  L.  ed.  714. 
729,  18  L.R.A.(N3.)  932.  28  Bup.  Ct  Rep. 
441,  14  Ann.  Cas.  764;  Ludwig  t.  Weetem 
U.  Teleg.  Co.  216  U.  S.  146,  04  L.  ed.  423, 

50  Bnp.  Ct.  Rep.  2S0;  Western  U.  Tel(«.  Co. 
r.  Andrew*,  216  U.  S.  166,  64  L.  ed.  430, 
30  Sup.  Ct  Rep.  2S6;  United  SUtes  Exp. 
Co.  V.  Hcmmingway,  39  Fed.  60;  Postal 
Teleg.  Cable  Co.  v.  Mobile,  179  Fed.  960; 
Bimpson-Crawtord  Co.  v.  Atlantic  High- 
lands, 168  Fed.  372;  HuUhinson  v.  Beck- 
bam,  66  C.  C.  A.  333,  118  Fed.  399;  Jewel 
Tea  Co.  v.  Lee'a  Summit,  198  Fed.  032; 
Southern  Exp.  Co.  v.  Ensley,  116  Fed.  761; 
Kansas  City  Qu  Co.  v.  Kansas  a^,  108 
Fed.  510;  Southern  R.  Co.  v.  Aaheville,  69 
Fed.  360. 

Mr.  Terence  Farler  argued  the  cause, 
and,  witb  He**r*.  Archibald  R.  Watson  and 
William  E.  C.  Mayer,  filed  a  bHef  for  the 
city  of  New  York; 

He  ordinance*  are  a  valid  exercise  of  the 
police  power  of  the  municipality,  which  haa 
been  delegated  to  it  by  the  atate,  and  arc 
reasonable  and  just. 

Reid  *.  Colorado,  187  U.  B.  187,  47  L.  ed. 
108,  23  Bnp.  Ct  Rep.  02,  18  Am.  Grim. 
Rep.  606;  Asbell  t.  Kansas,  800  U.  8.  251, 
62  L.  ed.  778,  28  Sup.  Ct.  Rep.  48S,  14  Ann. 
Cas.  1101 ;  New  York,  N.  H.  ft  B.  R.  Co.  t. 
New  York,  166  U.  8.  628,  41  L.  ed.  863,  17 
Sup.  Ct.  Rep.  418;  Smith  v.  Alabam«,  124 
U.  S.  466,  31  h.  ed.  608,  1  Inter*.  Com. 
Rep.  804,  8  Sup.  Ct  Rep.  084;  Nashville. 
C.  ft  8t  L.  R.  Co.  T.  Alabama,  12B  U.  8. 
96,  32  L.  ed.  302,  2  Inters.  Com.  Rep.  838, 
9  Bup.  Ct.  Rep.  28;  lAke  Shore  ft  M.  8.  R. 
Co.  V.  Ohio,  173  U.  S.  286,  43  L.  ed.  702, 
19  Sup.  Ct.  Rep.  406 ;  Hennington  v.  Georgia, 
163  U.  S.  299,  41  L.  ed.  166,  16  Sup.  Ct 
Rep.    1086;    Patapaeo  QuMO  Co.  t.  Board 
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of  AgTicolture,  171  D.  S.  346,  43  L.  ed. 
191,  IB  Sup.  Ct  Rep.  B62-,  OUen  v.  Smith, 
195  U.  B.  3S2,  49  L.  ed.  224,  26  Sup.  Ct. 
Bep.  SZ;  New  Mexico  ex  rel.  McLeui  v, 
DenTer  ft  B.  O.  R.  Co.  203  U.  S.  38.  61  L. 
ed.  7S,  K7  Sup.  Ct.  Rep.  1;  New  York  ex  rel. 
Sill  V.  HerterbeiK,  211  U.  S.  31,  B3  L.  ed. 
76,  29  Sup.  Ct.  Rep.  10. 

Tbeva  U  In  them  not  ■  direct  regulation 
of,  but  onl;  BD  indirect  beneficial  aiaistBiice 
to,  Interitate  eommeree, — a  right  long  since 
recc^niied  «•  remaining  with  the  state  In 
the  aliecnoe  of  direct  Iqiilation  on  the  aub- 
jeet  hj  Cangrew. 

Minnesota  Rate  Case!  (Simpion  v.  Shep- 
ard)  230  U.  S.  352,  402,  S7  L.  ed.  1511,  1642, 
33  Sup.  CL  Rep.  729. 

It  ahould  BCTei  be  held  that  Congrew 
inteada  to  lupersed^  or  by  ita  legislation 
•nipend,  the  exerciie  of  the  police  pouera 
□I  the  sUtes,  even  when  it  may  do  so,  unless 
iU  purpose  to  effect  that  result  is  clearly 
manifested. 

Reid  ».  Colorado,  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup.  Ct.  Rep.  92,  ]2  Am.  Crim.  Rep. 
506. 

The  licenM  fees  of  95  for  each  express 
vsgoD  and  ol  60  eemts  for  each  driver  there- 
of, tlierefore,  are  merely  the  necessary  sums 
reasonably  flied  to  corer  the  ordinary  and 
usual  ezpensea  of  administration,  super- 
vision, and  inspection;  and,  as  such,  are 
sums  collected  in  aid  of  the  exercise  of  the 
police  powers,  and  are  not  an  exercise  of  the 
taxing  power.  The  diatinction  between 
lirmsra  and  fees  in  connection  therewith, 
exacted  in  the  exercise  of  the  police  power, 
and  liecnse  taxes,  levied  under  the  taxing 
power,  has  long  been  recognized. 

Western  U.  Tel^.  Co.  t.  New  Mope,  1B7 
U.  8.  419.  47  L.  ed.  240,  23  Sup.  Ct.  Rep. 
204 ;  AtUnUc  i,  P.  Tel^.  Co.  t.  Pliiladelphia, 
190  V.  S.  ISO,  47  L.  ed.  995,  23  Sup,  Ct 
Rep.  817;  PoaUl  Teleg.  Cable  Co.  v.  New 
Hope,  198  U.  S,  65,  4B  L.  ed.  33B,  24  Sup. 
Ct.  Rep.  204;  PoaUl  Teleg.  Cable  Co.  v. 
Taylor,  192  U.  S.  64,  48  L.  ed.  342,  24  Sup. 
Ct.  Bep.  208 ;  Duluth  Brewing  &  Ualt,  Co. 
▼.  Snperior,  69  C.  C.  A.  481,  123  Fed.  358; 
Barrett  v.  N«w  York,  1B3  Fed.  796. 

The  eontention  of  possible  inconvenience 
or  burden  upon  the  express  company  in  caae 
each  state  or  city  should  enact  It*  own  regu* 
lations  Is  fulfy  met  by  the  ruling  of  this 
eonrt  in  New  York,  N.  H.  t  H.  R.  Co.  v. 
New  Yoi^  106  U.  B.  628,  41  L.  ed.  863,  17 
Snp.  Ct.  Sep.  418,  wherein  it  wm  held  that 
the  r«nedy  for  sneh  Inconvenience  lies  In 
CoBgreM  alone,  which  could,  by  its  own 
regulations,  supersede  those  of  the  various 
atates.  So  long  as  Congress  remaini  inac- 
tive, tbe  loeal  regulation*  prevail,  and  incon- 
renieaoaa  oeeasioned  thereby  eannot  be 
SS  lb  •«. 


deemed  an  unlawful  burden  upon  interstate 


Ut.  Justice  HuKtie*  delivered  the  opin- 
ion of  the  court: 

Tliia  suit  was  brought  to  restrain  the 
enforcement  against  the  Adams  Express 
Company  of  a  group  of  ordinances  of  tbe 
Board  of  Aldermen  of  tbe  city  of  New 
York,  upon  the  ground  that,  a*  applied  la 
that  company,  these  ordinances  constitute 
an  unconstitutional  interference  with  inter- 
state commerce  and  deny  to  it  the  equal 
protection  of  the  lawa.  The  ordinances  are 
contained  in  [24]  chapter  7  of  tbe  Code  of 
Ordinance*  adopted  in  the  year  1S06,  as 
amended  (Coaby's  ed.  1911),  and  the  ma- 
terial section*,  together  with  portions  of  ttie 
context,  are  set  forth  in  the  margin.t 

The  chapter  relates  to  Bpecifled  busi* 
neSBcs  in  which  no  one  is  permitted  to  en- 
gage except  under  an  annual  license  grant- 
ed by  the  mayor  and  revocable  by  hira. 
Among  these  is  the  buainess  of  "express- 
men" (39  305,  306).  [2S]  It  is  provided 
that  no  person  is  to  be  licensed  "except  a 
citizen  of  the  United  States,  or  one  who  lias 
regularly  declared  intention  to  i>econie  a 
citizen"  (g  307).  The  license  fee  ii  "for 
each  ex  press  wagon,"  $5,  and  "for  eaeli 
driver  of  any  licensed  vehicle,"  60  cent*, 
[Z6]  with  provision  for  renewal  at  one-half 
these  rates  {|  308).  Every  person  driving  a 
licensed  "express"  is  to  be  "licensed  as  such 
driver,  and  every  application  for  such 
license  shall  be  indoraed.  in  writing,  by 
two  reputable  [27]  residents  of  the  city  of 
New  York,  testifying  to  the  competence  of 
the  applicant"  (g  316).  Every  vehicle  "kept 
or  used  for  the  conveyance  of  baggage, 
packapea,  parcels,  and  other  articles  with- 
in or  through  the  city  of  New  [28]  York  for 
pay"  ii  to  be  deemed  a  public  express  ( | 
330).  It  is  to  bear  a  designation  accord- 
ing with  its  official  number  (f  331).  IU 
owner  is  to  give  a  bond  to  the  state  for 
"every  vehicle  licensed  in  a  penal  sum  of 
(100,  with  sufTlcient  surety,  approved  by  the 
mayor  or  chief  of  the  Bureau  of  Licenses, 
conditioned  for  the  safe  and  prompt  deliv- 
ery" of  all  article*  ()  332).  Provision  is  also 
made  for  the  regular  inspection  of  "all  li- 
censed   vehicle*    and    places    of    business" 

tChapter  7, 

Title    I. — Bureau    of    Licensea. 

(H  300-304) 


Article   I. — Busioeas   Requiring   a   License, 

§  305.  The  foHowins  businesse*  must  be 

duly  licensed  a*  bcrMB  piAvidad;  ■amcl^ 
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it  374),  the  report  of  an;  change  of  mi- 
dence  to  the  Bureau  of  Licensea  {id,  tbe 
ezhibitioQ  of  liceoBea  upon  demand  ()  375), 
ftDd  the  disptft;  of  tbe  prescribed  btters 
•nd  numbert  (S  37S).  Penaltie*  are  pro- 
vided for  the  violation  of  these  reqnire- 
meuta,  and  any  person  carrying  on  any 
buBineu  regulated  by  tbe  ordinance,  with- 
out lieenae,  is'  guilty  of  a  misdemeanoT 
(II  307,  3]fi.  376). 

The  Adama  Eipresi  Company,  an  unin- 
corporated association  organised  under  the 
laws  of  New  York,  has  been  engaged  in 
InteTBtata  eommerce,  as  a  common  carrier  of 
packages,  since  ths  year  1B64.    It  tranaacts 

public  cartincD,  truckmen,  hackmen,  cab- 
men, expressmen,  drivers,  junk  dealers, 
dealers  in  secondhand  articUa,  hawkera, 
peddlers,  venders,  ticket  speculators,  coal 
scalpers,  common  shows,  shooting  galleries, 
bowling  alleys,  billiard  tables,  dirt  carts, 
exterior  hoists  and  stands  within  stoop- 
lines  and  under  the  stairs  of  the  elevated 
railroad  stations.  (Ord.  app.  Mav  22,  1899, 
11-) 

I  306.  No  person  shall  engage  tn  or  carry 
on  any  such  business  without  a  license 
therefor  under  a  penalty  of  not  less  than 
K  nor  more  than  $25  for  each  offense,  and 
for  the  purposes  of  this  ordinaDce  tbe  tern 
"person"  shall  include  any  bumao  being  or 
lawful  association  of  anch,     (Id.,  |  2.) 


Article  II. — Licenses  and  License  fees. 

I  307.  All  licenses  shall  be  granted  by  au- 
thority of  the  major  and  issued  by  the 
Bureau  of  Licenses  for  a  term  of  one  year 
from  the  date  thereof,  unless  sooner  sus- 
pended or  revoked  by  tbe  mayor,  and  no 
person  shall  be  licensed  except  a  citiien  of 
the  United  States,  or  one  wlio  has  regularly 
declared   intention  to   become  a  citiion. 

The  mayor  shall  have  power  to  suspend 
or  revoke  any  license  or  permit  issued  under 
tbe  provisions  of  this  ordinance.  The  mayor 
shall  also  have  power  to  impose  a  fine  of 
not  more  than  95  or  less  than  II  for  anv 
violation  of  the  regulations  herein  provided, 
and  to  suspend  the  license  pending  payment 
of  such  fine,  which,  when  collected,  shall  be 
paid  into  the  sinking  fund  for  the  redemp- 
tion of  the  city  debf.     (Id-  I  3.) 

j  306.  The  annual  license  fees  shall  be  as 
below    enumerated: 

For  each  express  wagon $6.00 

For   each  driver   of  any   licensed 
vehicle     JO 

(ld.H-) 
I  309.  An^  license,  before  its  expiration, 
or  within  thirty  days  thereafter,  may  be  re- 
kawed  lor  another  term,  upon  payment  of 
one  half  tb«  license  fee  aMve  designated 
tbereior. 

.    All  liceaaaa  la  foiec  *h«a  this  ordinance 
4ft» 


its  business  in  mmAj  states;  and  in  the 
city  of  New  York  it  handles  daily  about 
fiO,000  interstate  shipments,  employing  341 
wagons  and  68  automobiles.  .  About  one 
half  of  these  wagons  are  atabled  in  Jersey 
City.  Its  shipmenta  from  New  York  Citj 
to  the  south  and  weat  are  banlcd  to  Jeraey 
City  and  there  loaded  on  express  ears  of  the 
Pennsylvania  Railroad;  those  destined  to 
points  east  are  taken  to  the  terminal  ia 
New  York  city  of  the  New  York,  New 
Haven,  t  Hartford  Railroad;  and  there 
is  also  traffic  for  pointa  on  tbe  New  York, 
Ontario,  A  Western  Railroad,  and  tribu- 
tary  thereto,   which  is  carried   to  the  ter- 


bereunder  issued. 
Article  III- — Special  Regnlationa  and  Rates. 
I.  Public  Carts  and  Cartmen. 

II.  Drivers  of  licensed  Vehicles. 


I  316.  Every  person  driving  a  ; 
hack,  or  express,  shall  be  licensed  as  such 
driver,  and  every  application  for  such  li- 
cense shall  l)e  indors«l,  in  writing,  br  two 
reputable  residents  of  the  city  of  New  York, 
testifying  to  the  competence  of  the  appll- 
cant  No  owner  of  a  licensed  hack  or  ex> 
press  shall  employ  an  unlicensed  driver  un- 
der a  penalty  of  110  for  each  and  trwnj 
offense.      (Amend-  app.  June  29,  IMW.) 

Ill-  Public  Hacks  and  Hackmen. 


IV.  Public  Hack  SUnds. 

iva.— Public  '  Ported 

V.  Expresses   and   Expressmen. 

I  330.  Every  vehicle  of  whatever  eon- 
struction  kept  or  used  tor  the  conveyanc* 
of  baggage,  packages,  parcels,  and  other 
articles  within  or  through  the  city  of  New 
York  for  pay  shall  be  deemed  a  public  tx- 
press,  and  the  owner  thereof  shall  M  deemed 
a  public  expressman,  and  the  term  "eipreaa- 
man"  shall  be  deemed  to  include  any  com- 
mon carrier  of  basgage,  packages,  pa  reek, 
or  other  articles  within  or  through  the  eitj 
of  New  York.  (Ord.  app.  May  22,  18S9,  t 
IB,) 

I  331.  Every  public  express  shall  show  ob 
each  outside  thereof  the  word  "Express,* 
or  the  letters  "Exp.,"  tether  with  tha 
figures  of  its  oDcial  number.     (Id.  |  19.) 

I  332.  Every  owner  of  a  public  aaitm 
shall  give  a  bond  to  the  city  of  New  Tort  for 
each  and  every  vehicle  licensed  in  a  penal 
sum  of  ClOO,  with  sufficient  surety,  approved 
by  the  mayor  or  chief  of  the  Bureau  of  Ll- 
--''"Bed  tor  the  safe  and  prom:  " 

, .      Ml  V. : 

byGOO^^IC 


IMS. 
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minal  of  th^t  rowl  at  Weebswlcen,  New 
Jmh;.  ShlpnMDta  received  from  out  of 
tlM  aUt*  for  delivery  In  New  York  cit; 
An  telcen  b^  the  tompuij't  vebiclci  to  tbe 
eouigiieaB  cither  directly  from  these  rail- 
road terminab  or  through  intermediate  dii- 
trlbtrfiiig  offlcea.  The  eompany  also  [SB] 
doea  a  local  buaineaa  in  the  city  of  New  Yorli, 
and,  in  addition,  receivea  paclcagM  for  trans- 
portation between  that  city  and  Huch  points 
within  the  iUtc  of  New  York  aa  are  on 
the  line  of  the  New  York,  New  Haven,  t 
Hartford  Railroad.  The  intcTHtate  busi- 
nesB,  however,  in  the  number  of  packages, 
comprises  98  per  cent  of  the  total  buiineis 

delivery  of  all  baggage,  packi^[es,  parcels, 
and  otlier  articles  or  things  intrusted  to 
tlie  owner  or  driver  of  any  aucb  licensed  ex- 
presB.     (Id.  I  20.) 

I  333.  The  legal  rates  for  regular  deliv- 
eries, unless  otherwise  mutually  agreed  iihall 


Not  more  than  5  milea  apart,  each 
piece    to  40 

Not  more  than  10  miles  apart,  each 
piece    SB 

Not  more  than  IS  milea  apart,  each 


76 


tion. 

Special  deliveriea  at  rates  to  be  mutually 
■greed  upon.     (Id.  |  21.) 

[The  succeeding  provisions  of  article  III. 
(aubdivUions  VL-XVI.)  and  article  IV., 
relate  to  junk  dealers,  dealers  in  second- 
hand articles,  peddler«,  etc.,  being  the  re- 
maining businesses  described  In  |  300.] 


I  373.  Alt  license  fees  received  by  the 
Bureau  of  Licenses  shall  Iw  regularlv  paid 
over  to  the  city  treasury,  except  the  licenie 
fees  received  from  hackmen,  dealers  in  junk 
and  secondhand  articles,  and  for  stands 
within  stoop-linea,  which  sball  be  paid  into 
the  sinking  funds  for  the  redemption  of  the 


sball  he  r^ularly  inspected,  and  the  result 
of  inch  inspection  afaall  be  indorsed  an  the 
offlcial  license  therefor,  together  with  the 
date  of  inspection  and  the  signature  of  the 
inspector,  and  all  Inapections  shall  be  regu- 
larly reported  to  the  Bureau  of  Licenses. 
(Id.  f  67.) 

I  STS.  Every  licensee  shall  have  tlie  oIB- 
eial  license  and  exhibit  the  same  upon  the 
demand  of  any  person;  and  shall  report 
within  tiiree  days  to  the  Burenu  of  Licenses 
any  change  of  reeidenee  or  place  of  buai- 
>•  L.  ed. 


tranMcted  in  New  York  city,  and,  it  being 
impracticable  to  effect  a  separation,  the 
local  and  the  other  intrastate  shipments 
are  handled  in  the  same  vehidea,  and  by 
the  same  men,  that  are  employed  In  connec- 
tion with  the  interstate  tranaportation. 
It  was  not  until  recently  that  the  city 
sought  to  compel  the  company,  In  the  trans- 
action of  this  business,  to  comply  with  its 
license  ordinances,  although  there  have 
heen  ordinances  requiring  licenses  for  both 
express  wagons  and  their  drivers  for  over 
fifty  years  (Kent's  ed.  []868];  Valentine's 
ed.  [1859]  pp.  374,  37G;  Shepard  &  Shafer'e 
ed.   [ISBl]   H   380-3Sei   Laird's  ed.   [1894] 

nesB;  and  shall  at  all  times  perform  the 
public  duties  of  the  business  licensed  when 
called  upon  so  to  do,  if  not  actually  unable. 
(Id.  g  58.) 

g  376.  All  words,  letteri,  and  number* 
hereinbefore  prescribed  for  licensed  vehicles 
shall  be  shown  permanently  and  conspicu- 
ously on  each  outside  thereof  in  colors  con- 
trasting strongly  with  background,  and  not 
less  than  2  inches  high,  aa  directed  and  ap- 
proved by  the  mayor  or  chief  of  the  Bureau 
of  Licenses,  and  shall  be  kept  legible  and 
plainly  visible  at  all  times  during  the  term 
of  the  license;   and  shall  be  obliterated  or 


or  use  any  vehicle  with  words,  letters,  or 
numbers  thereon  like  those  herein  pre- 
scribed for  licensed  vehicles  without  being 
duly  licensed  therefor.  (Id.  S  69.)  .  .  . 
S  378.  The  chief  of  the  Bureau  of  U- 
censes,  or  deputy  chief,  shall  have  power  to 
hear  and  determine  complaints  against  li- 
censees hereunder,  and  impose  a  fine  of 
not  more  than  $6  or  less  than  91  for  any 
violation  of  the  r^ulations  herein  provided, 
subject  to  the  approval  of  the  mayor,  who 
shall  have  power  to  suspend  the  license 
pending  payment  of  such  fine.  All  such 
fines,  when  collected,  shall  be  paid  into  the 
sinking  fund  for  the  redemption  of  the  city 
debt.     (Id.  f  61.) 

Title  4.— Violations. 

i  379.  Except  as  hereinbefore  otherwise 
provided,  no  person  shall  violate  any  of  the 
regulations  of  this  ordinance  under  a  j>en- 
alty  of  tlO  for  each  offense.  No  such  viola- 
tion shall  be  continued  under  a  penalty  of 
(1  for  each  day  so  continued.  Any  person 
engaging  in  or  carrying  on  any  business 
herein  regulated  without  a  license  therefor, 
or  any  person  violating  any  of  the  regula- 
tions of  this  ordinance,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  by  any  magistrate,  either  upon 
confession  of  the  party  or  competent  tMtl- 
mony,  may  be  fined  not  more  than  910  for 
each  olTense,  and  in  default  of  payment  of 
ineb  fine  may  be  committed  to  prison  by 
such  magia^ate  until  the  same  be  paidt 
■    '    "  not  exceed  ten 

-      0».) 
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but  such  unprlBonment  shall  not  exceed  te 
days.    <Id.  I  02,  H  unended  Jnne  29, 10O9. 
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§g  380-386;  Percy  A  CoUiiu'i  ed.  8|  497- 
604).  Tbe  proviaioiu  here  involved  {except 
9  315)  received  their  present  form  in  IBSS. 
(Ord.  ftpp.  Ma;  2Z,  1609,  ante,  p.  204,  note.) 
It  i«  conceded  that  the  company  has  never 
been  compelled  to  obtain  a  license  tor  the 
conduct  of  its  interatate  eipreaa  businesa, 
and  tbtt  ita  wagona.and  drivers  employed 
therein  have  never  been  licensed,  except 
"that  for  several  yean  last  past  about  four- 
ty  licenaei  for  wagon*  and  driveia  have 
been  taken  out."  The  evidence  ahowa  that 
in  1008  an  arrangement  was  made,  by  way 
of  compromiee,  tliat  the  forty  iieenaea 
■hould  be  isBued  (twenty  having  been 
taken  out  the  year  before).  The  company 
agreed  to  thia  number,  without  prejudice, 
asserting  that  it  was  larger  in  proportion 
to  the  total  number  of  wagona  than  the  lo- 
cal buainesi  warranted,  and  also  that  tbe 
latter  was  merely  incidental  to  the  inter- 
state busineas,  and  hence  not  subject  to  the 
licoise  requirements.  In  the  fall  of  1910, 
however,  at  a  time  when  tbe  business  of  the 
company  was  interrupted  [30]  by  a  strike 
of  ita  drivers,  and  it  was  endeavoring  to 
replace  those  who  had  stopped  work,  the 
city,  through  ita  officers,  undertook  to  en- 
force the  ordinances  with  respect  to  all  the 
wagona  and  drivers  ot  the  company,  threat- 
ening to  arrest  unlicensed  drivers  of  un- 
Ucenwd  wagons  notvritfastanding  they  might 
be  engaged  in  interstate  transportation, 
and  to  remove,  if  necessary,  unlicensed  wag- 
ons from  the  streets.  This  waa  the  occasion 
of  the  present  suit. 

The  circuit  court  held  that  %%  SOS  and 
300  vrere  inoperative  so  far  as  they  pur- 
ported to  require  the  complainant  to  ob- 
tain a  local  license  for  transacting  its 
interstate  business,  and  further,  that  the 
requirement  of  licenses  as  to  express  auto- 
mobiles and  chauffeurs  had  been  superseded 
by  a  state  statute  (Laws  of  1910,  chap. 
374).  To  thia  extent  tbe  city  and  iU  offi- 
cers, who  were  codefendanta,  were  enjoined. 
But  with  respect  to  the  payment  of  license 
fees  for  express  wagons  and  drivers,  and 
the  other  regulations  which  we  have  briefly 
described,  the  court  held  that  the  enactment 
were  valid  and  an  injunction  waa  refused. 
189  Fed.  868.  Both  parties  appeal,  the  com- 
pany insisting  that  it  was  entitled  to  the 
entire  relief  sought,  and  the  city,  that  no 
relief  whatever  ahonld  have  been  granted. 

In  restraining  the  enforcement  of  ||  305 
and  306,  as  stated,  we  think  that  tbe  court 
waa  right.  In  the  absence  of  a  control- 
ling stat«  decision  construing  the  group 
of  ordinances  in  question  and  tbe  statuta 
authorizing  tbe  city  to  license  businesses 
(GrcMter  New  York  charter,  |  SI),  we  are 
not  satisfied  that  tbey  were  designed,  de- 
spite tha  broad  deltnltltm  eositaiaed  is  | 


330,  to  apply  to  interstate  business.  Tha 
practical  construction  which  they  received 
before  the  present  controversy  arose  is  very 
persuBBive  to  the  contrary  (New  York  City 
v.  New  York  City  R.  Co.  193  N.  Y.  S43,  S49. 
S6  N.  E.  SOS;  United  SUtes  v.  Cereccdo 
HermanoB  y  CompaEia,  209  U.  B.  338,  339, 
G2  L.  ed.  821,  B22,  28  Sup.  Ct.  Rep.  S32.) 
But,  if  tbe  above-mentioned  sections  are 
[31]  to  be  deemed  to  require  that  a  license 
must  be  obtained  aa  a  condition  precedent  to 
conducting  tlie  interstate  business  of  an  ex- 
press company,  we  are  of  the  opinion  that, 
so  construed,  they  would  be  clearly  un- 
constitutional. It  is  insisted  that,  under 
tbe  authority  of  the  state,  the  ordinances 
were  adapted  In  the  exercise  of  the  police 
power.  But  that  doea  not  justify  the  im- 
position of  a  direct  burden  upon  interstate 
commerce.  Undoubtedly,  the  exertion  of  the 
power  essential  to  aasure  needed  protection 
to  the  community  may  extend  incidentally 
to  the  operations  of  a  carrier  in  its  inter- 
state businesa,  provided  it  does  not  subject 
that  business  to  unreasonable  demands  and 
is  not  opposed  to  Federal  legislation.  Smith 
V.  Alabama,  124  U.  8.  465,  31  L.  ed.  508, 
1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
5G4i  Henningtoo  v.  Georgia,  163  U.  S.  29D, 
41  L.  ed.  166,  IS  Sup.  Ct.  Kep.  1086;  New 
York,  N.  H.  4  H.  R.  Co.  v.  New  York, 
IBS  U.  S.  828,  41  L.  ed.  853,  17  Sup.  Ct. 
Rep.  418;  Lake  Shore  ft  M.  8.  R.  Co.  r. 
Ohio,  173  U.  S.  28S,  43  L.  ed.  702,  19  Sup. 
Ct.  Sep.  4S6-  It  must,  however,  be  con- 
fined to  matters  which  are  appropriately 
of  local  concern.  It  must  proceed  upon  tb« 
reco^ition  of  the  right  secured  by  the  Fed- 
eral Constitution.  Local  police  r^ulations 
cannot  go  so  far  aa  to  deny  the  right  to 
engage  in  Interstate  commerce,  or  to  treat 
it  OS  a  local  privilege,  and  prohibit  its  ex- 
ercise in  the  absence  of  a  local  license. 
Crutcher  v.  Kentucky,  141  U.  B.  47,  3S 
L.  ed.  649,  652,  11  Sup.  Ct.  Rep.  851 ;  Rob- 
bins  V.  Taxing  Diet  120  U.  S.  489,  496,  SO 
L.  ed.  694,  697,  1  InUrs.  Com.  Bep.  40,  7 
Sup.  Ct  Rep.  092;  Leloup  v.  Mobile,  127 
V.  8.  640,  645,  32  L.  ed.  311,  S13,  2  Inters. 
Cwn.  Rep.  134,  S  Sup.  Ct.  Rep.  1380;  Stout* 
enburgh  v.  Hennick,  129  U.  S.  141,  148,  32 
L.  ed.  837,  639,  9  Sup.  Ct.  Rep.  268;  R«r- 
ick  V.  Pennsylvania,  203  U.  B.  607,  61  L. 
ed.  295,  27  Sup.  Ct.  Rep.  1G9;  InUr- 
national  Text  Book  Co.  v.  Plgg,  817  V.  S. 
91.  J09,  64  U  ed.  878,  688,  27  L.R.A.(N.8.) 
493,  3D  Sup.  Ct.  Rep.  481,  18  Ann.  Csa. 
1103;  West  r.  Eansaa  Natural  Gas  Co.  221 
U.  S.  229,  280,  65  L.  ed.  716,  72B,  36  L.B.A. 
(N.S.)  1193,  31  Sup.  Ct.  Rep.  664;  Bud^a 
Stove  ft  Range  Co.  v.  Vickers,  226  U.  8. 
205,  21S,  67  L.  ed.  189,  192,  33  Sup.  Ct. 
Rep.  41;  Crenshaw  v.  Arkansas,  2ST  U. 
8.  389,  67  L.  ad.  HG,  SI  Sup.  Ct  R^ 
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Ml  UlnueaoU  Rate  CaM*  (Simiiioii  y, 
Bhqwrd),  230  U.  S.  362,  401,  S7  L.  ed. 
Ifill,  1S42,  33  Bap.  Ct.  Rep.  729.  As  waa 
Mid  by  thiB  court  in  Crutcher  v.  Kentiiukr, 
lapra,  "a  state  law  is  unconstitutional  and 
T*id  which  requires  s  partf  to  take  oat 
s  lieense  for  carrying  on  interstate  cotn- 
BierM,  no  matter  haw  ipecioui  the  pretext 
may  be  for  Imposing  it." 

The  requirements  of  gf  305  and  300, 
with  the  schedule  [3S]  of  fees  in  )  SOB, 
not  ha  Tt^rded  as  Imposing  a  fee,  or  tax,  for 
the  use  of  the  streets;  if  tbej  were  such, 
the  qneation  would  at  once  arise  as  to  the 
Talidltj  of  the  discrimination  involved  in 
ineh  an  exaction.  Nor  can  thej  be  con- 
sidered as  a  regulation  in  the  interest  of 
■aietj  in  street  traffic.  Other  ordinances 
provide  for  the  "rules  of  the  road"  to  which 
wagons  <d  expreu  companies,  as  well  as 
those  of  other  persons,  are  subject  (Code 
of  Ordinances,  chap.  12) .  The  sections 
now  under  consideration  cohstitute  a  regu- 
lation of  the  expreiH  "business."  Article 
I.  is  entitled,  "BuBineis  Requiring  a  Li- 
cense;" I  SOS,  containing  the  enuirieration, 
provides  that  "the  following  buaineaaes  must 
he  duly  licensed/'  and  %  306,  that  "no 
person  shall  engage  in  or  carry  on  any 
inch  basiness  without  a.  license  therefor" 
under  a  stated  penalty  (ante,  p.  204,  note). 
The  right  ot  public  control,  in  requiring 
such  a  license,  is  asserted  by  virtue  ol  the 
eharaeter  of  the  employment ;  but  while 
sueh  a  requirement  may  be  proper  in 
ease  of  local  or  intrastate  business,  tt 
not  be  justified  as  a  prerequisite  to  the 
conduct  of  the  business  that  is  interstate 
Not  only  is  the  Utter  protected  from  the 
action  of  the  state,  either  directly 
through  its  municipalities,  in  laying  direct 
bnrdeuB  npon  it,  but,  in  the  present  ii 
stance.  Congress  has  exercised  its  aittbority 
and  has  provided  its  own  scheme  of  regula- 
tion in  order  to  secure  the  discharge  of 
His  public  obligations  that  the  business  in- 
Tolves.  Act  of  June  2B,  190S,  chap.  SBSI, 
S4  Stat,  at  L.  684,  U.  S.  Comp.  Stat.  Bupp. 
1111,  p.  1288;  Adama  Exp.  Co.  v.  Crouinger, 
SSe  U.  8.  4S1,  506,  67  L.  ed.  314,  319,  44 
I.JLA.(N.8.)  267,  33  Sup.  Ct.  Rep.  148; 
Ibit«d  States  v.  Adams  E^.  Co.  220  U.  S. 
381,  67  L.  ed.  12S7,  S3  Sup.  Ct.  Rep.  B78. 

It  would  seem  to  follow,  necessarily,  that 
tts  annual  license  fees  prescribed  t^  g 
MS  (ante,  p.  206,  note)  cannot  be  exacted, 
■»  far  as  the  interstate  business  Is'  con- 
cerned. They  cannot  be  regarded  as  com- 
ing within  tile  category  of  inspection  fees, 
vblch  are  sustained  when  fairly  commen- 
sar«t«  with  tbe  cost  of  local  supervision 
of  such  matters  as  are  under  local  control 
(Western  U.  Tel%.  Co.  v.  [83]  New  Hope, 
m  V.  8. 41B,  4S6, 47  L.  «d.  E40, 243, 23  Sup. 


ct.  Rep.  204;  Atlantic  k  P.  Tel^.  Co.  t. 
Philadelphia.  100  U.  S.  180,  164,  47  L.  ad. 
DOG,  1000,  23  Sup.  Ci  Rep.  SIT  I.  Tbe 
provisions  of  )  308  are  inseparably  con* 
nected  vrith  those  of  %i  SOB  and  300.  The 
sums  fixed  "for  each  express  wagon"  and 
"for  each  driver"  measure  the  amount  tu 
be  exacted  tor  the  granting  of  tbe  li- 
cense required  tor  the  carrying  on  of  busi- 
ness. And  it  ia  difficult  to  see  how  the 
payment  can  be  enforced  as  to  the  inter- 
state business  if  the  taking  out  of  the 
license  therefor  cannot  be  eompeUed. 

Similar  considerations  are  controlling 
with  respect  to  the  provisicm  of  |  33!  for 
the  giving  of  license  bonds.  This  in  terms 
is  related  to  tiie  requirement  ot  |  306,  It 
is  provided  that  a  bond  shall  be  given  "for 
each  and  every  vehicle  licensed,"  and  it 
is  to  be  conditioned  "for  the  safe  and 
prompt  delivery  ot  all  baggage,  packages," 
etc.,  intrusted  to  the  owner  or  driver  "ot 
any  such  licensed  express."  As  applied  to 
the  company's  basiness  ot  interstate  trans- 
portation, it  must  fall  with  the  proviaion 
regarding  the  license,  and,  further,  it  must 
be  regarded  as  repugnant  to  the  exclu- 
sive control  asserted  by  Congress  in  oc- 
cupying the  fleld  ot  regulation  with  re- 
gard to  the  obligations  to  be  assumed  by 
interstate  express  carriers.  Adams  Exp.  Co. 
V.  Cronluger,  supra;  Bouthem  R.  Co.  t. 
Raid,  222  U.  S.  424,  G6  L.  ed.  257,  32  Sup. 
Ct  Rep.  140;  Bouthem  R.  Co.  v.  Reid, 
222  U.  B.  444,  447,  66  L.  A.  263,  264,  S2 
Sup.  Ct.  Rep.  146. 

Section  316  provides  for  separata  li- 
csnscs  for  drivers.  We  may  assnme  the 
propriety  ol  suitable  proviaion  to  insure 
careful  driving  over  the  city  streets,  and 
the  existence  of  ample  power  to  meet  thU 
local  necessity.  It  is  also  clear  that  regu- 
lations for  this  purpose,  when  the  move- 
ment of  interstate  traffic  is  involved,  should 
be  entirely  reasonable  and  should  not  ar- 
bitrarily restrict  the  facilities  upon  which 
it  must  depend.  If  the  provision  of  |  316 
could  be  r^arded  as  severable  from  tbe 
requiremoit  of  a  license  for  the  conduct 
of  buainesa,  we  should  still  have  great  dlf- 
Ity  in  Bustaining  it  aa  a  reaaonable  reg- 
ulation [34]  with  regard  to  drivers  em- 
ployed In  the  Interstate  transportation  which 

described.  Reading  g  316  in  connec- 
tion with  S  307,  as  we  understand  the  city 
contends  it  should  be  read,  no  driver  can 
be  licensed  except  a  citiien  of  tbe  United 
States,  or  one  who  has  regularly  declared 
intention  to  become  a  citizen,  and  the  as- 

of  his  qualitleations  does  not  de- 
pend simply  upon  the  applicant's  shility 
to  meet  appropriate  tests  so  SB  to  satisfy 
tbe  official  judgment,  bnt  tbe  application 
must  ba  aocompanled  lij.  tht  iador 
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in  nriting  of  tiro  reputable  reaidenta  of 
th«  city  teBtifying  lo  bis  competence.  When 
the  importance  to  the  entire  country  of 
promptneoa  and  facility  In  the  conduct  of 
the  biuineae  of  the  express  companies  in 
New  York  City,  and  the  obvious  conven- 
ience of  their  being  able  to  secure  drivers 
in  Jersey  City  ■<  well  as  in  New  York, 
are  considered,  the  provision  would  seem 
to  be  unnecessarily  burdensome.  We  are 
not  called  upon,  however,  to  decide  this 
point.  Section  316  relates  exclusively  to 
drivers  of  a  "licensed  hack  or  e^ipr 
There  is  no  such  provision  as  to  drivers 
of  wagons  generally.  While  the  dri 
license  is  separate,  the  ordinance  refers 
only  to  such  drivers  as  are  employed 
the  business  for  the  carrying  on  of  which 
a  license  may  be  required.  Whatever  might 
Otherwise  be  the  city's  power  as  to  the  regu- 
lation of  drivera,  this  provision  cannot  be 
divorced  tram  the  license  scheme  of  which 
it  is  a  part. 

Other  requirements,  such  as  the  mark- 
ing of  the  vehicles  with  their  official  num- 
bers, the  exhibition  of  licenses  upon  de- 
mand, and  the  Inspection  of  "licensed 
vehicles  and  places  of  business"  have  obvious 
reference  to  the  same  license  plan. 

We  conclude  that  the  complainant  waa 
entitled  to  an  injunction  restraining  the 
enforcement  of  the  ordinances  in  question 
against  the  company  with  respect  to  the 
conduct  of  its  interstate  business  and  its 
wagons  and  dAvers  [3S]  employed  in  in- 
terstate commerce.  In  this  view  it  is  un- 
necessary to  consider  whether  the  ordinances 
have  been  superseded,  as  to  automobiles,  by 
the  state  statute. 

The  decree  of  the  Circuit  Court  is  re- 
versed and  the  case  is  remanded  to  the 
District  Court,  with  direction  to  enter  a 
decree  in  favor  of  the  complainant  in  con- 
formity with  this  opinion. 
It  is  so  ordered. 


EDWARD  T.  PLAIT,  as  Treasurer  of  the 
United  States  Express  Company,  etc., 
Appt., 

Cnr  OF  NEW  YORK  et  al.     (No.  85.) 

CITY  OF  NEW  YORK  et  al.,  Appta., 

BDWABD  T.  PLATT,  as  Treasurer  of  the 
United  States  Expreaa  Company,  etc. 
(No.  8fl.) 

(See  S.  C.  Reporter's  ed.  36-37.) 


'  Argued  December  3  and  4,  1913.     Decided 
January  6,  1914. 

CROSS  APPEALS  from  the  Circuit  Court 
of  the  United  SUtes  for  the  Southern 
District  of  New  York  to  review  a  decree 
enjoining  in  part  the  enforcement  of  cer- 
tain municipal  ordinsnces  as  applied  to  the 
interstste  business  of  an  express  company. 
Reversed  and  remanded  for  the  entry  of  a 
decree  in  favor  of  complainant 

See  same  case  below,  on  motion  for  pre- 
liminary injunction,  183  Fed.  7B3;  on  final 
hearing,  189  Fed.  268. 

The  facta  are  stated  in  the  o)>lDion. 

Mr.  Walker  D.  HInes  argued  the  cause 
and  filed  s  brief  for  Edward  T.  Piatt: 

The  various  specific  provisions  upheld  be- 
low, even  if  they  could  be  r^arded  as  regu- 
lations as  to  the  use  of  the  streets,  are  not 
separable  from  the  remainder  of  th«  ordi- 

Reagan  v.  Farmers'  Loan  ft  T.  Co.  164  U. 
S.  302,  306,  38  L.  ed.  1014,  1022,  4  lutera. 
Com.  Rep.  660,  14  Sup.  CL  Rep.  1047; 
Haskell  v.  Kansas  Natural  Uas  Co.  224  U. 
S.  217,  222,  66  L.  ed.  738,  740,  32  Sup.  Ct. 
Rep.  442. 

The  reasonableness  of  the  r^ulation  is  a 
question  for  the  court;  and  the  inquiry  ia 
broader  under  the  commerce  clause  than  un- 
der the  14th  Amendment. 

Lake  Shore  A  U.  S.  R.  Co.  v.  Ohio,  17S 
U.  S.  285,  300,  301,  43  L.  ed.  702,  707,  708, 
19  Sup.  Ct  Rep.  465;  Powell  v.  Pennayt- 
vania,  127  U.  S.  378,  32  L.  ed.  2S3,  8  Sup.  Ct. 
Rep.  992,  1267;  Scboltenberger  v.  Pennsyl- 
'  I,  171  U.  S.  1,  16,  43  L.  ed.  49,  6S,  IS 
Sup.  Ct  Rep.  767;  Gladson  v.  Minneaotft. 
lee  U.  S.  427,  41  L.  ed.  1064,  17  Sup.  Ct. 
Rep.  027;  Cleveland,  C.  C.  ft  St  L.  R.  Co.  t. 
Illinois,  177  U.  S.  614,  44  L.  ed.  868,  20  Sup. 
Ct  Rep.  722. 

The  interstate  commerce  act  require*  car- 
riers subject  thereto  to  perform  transporta- 
tion upon  reasonable  request,  and  to  eatab- 
':sh  reasonable  r^plations  and  practices 
to  secure  the  safe  and  prompt  delivery  of 
property.  Upon  the  basis  of  these  pro- 
visions this  court  has  declared  varloua 
state  regulations  to  be  inoperative,  such  aa 
requirements  that  a  carrier  shall  make  de- 
livery within  a  specified  time  (Yazoo  ft  H. 
Valley  H.  Co.  v.  Greenwood  Grocery  Co.  227 
■  ~  ■,  67  L.  ed.  389,  33  Sup.  Ct  Rep.  213), 
and  requirements  that  cars  shall  be  fur- 
nished for  shipment  (Hampton  v.  St  Lonia, 
I.  M.  ft  S.  R.  Co.  S27  U.  S.  4H,  67  L.  «d. 
696,  33  Sup.  Ct  Rep.  263;  Chicago,  R.  I. 
ft  P.  R.  Co.  V.  Hardwick  Farmers'  Elevator 
Co.  220  U.  S.  426,  S7  L.  ed.  284.  46  L.R.A. 
(N.S.)  203,  33  Sup.  Ct  Bep.  174). 
If  any  considerable  number  of  muniei- 
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pditiM  thould  follow  thU  New  York  citj 
nqoiranent  and  exact  with  respect  to  every 
Tibiele  engaged  in  interstate  tranaportatioii 
■  bond  for  the  tafe  deliTcry  of  proper^ 
tranaportcd,  there  would  be  Tery  serious 
cmbMrrassment  to  interstate  carriers,  in  ad- 
•ditioa  to  the  ctmtnsion  wblch  would  arise  as 
to  the  extent  of  liability  and  ai  to  persons 
•Btltlad  to  Institute  aetions.  All  such  local 
r^nlationa  should  be  regarded  as  superseded 
by  the  Federal  legisUtion. 

Adams  Exp.  Co.  v.  Croninger,  226  V.  B. 
4fll,  fi06,  fi06,  67  L.  ed.  814,  319,  320,  44 
I,JLA.(N.B.)  257,  33  Sup.  Ct.  Rep.  148; 
Kansas  City  Southern  R.  Co.  t.  Carl,  227 
U.  H.  039,  649,  67  L.  ed.  683,  687,  33  Sup. 
Ct.  Rep.  391;  Missouri,  K.  t  T.  R.  Co. 
T.  Harrinuui,  227  U.  8.  6S7,  67  L.  ed.  690, 
S3  Sap.  Ct.  Rep.  397. 

There  are  three  distinct  and  important 
reaaons  why  there  is  no  basis  for  the  view 
that  any  part  of  this  ordinance  can  be 
BBStained  a«  being  "in  aid  of  ioterstate  com- 

1.  The  cases  which  have  upheld  such  state 
l^slation  have  been  caaes  where  there  was 
no  Federal  legislation  on  the  subject. 
This  distinction  is  pointed  out  and  char- 
acterized as  important  in  Southern  R.  Co. 
r.  Reid,  222  U.  6.  424,  436,  66  L.  ed.  257, 
200,  32  Sup.  Ct.  Rep.  140.  Therefore,  no 
part  of  this  ordinance  can  be  upheld  as  to 
interstate  commerce  upon  the  view  that  it 
is  an  "aid  to  interstate  commerce"  in  insur- 
ing the  proper  performance  of  the  duties  of 
interstate  ezprea*  companies  to  their  pa- 
bons.  Those  duties  are  dealt  with  by  the 
interstate  commerce  act. 

2.  Id  none  of  ths  cases  upholding  state 
legislation  of  this  character  has  the  legis- 
lation sought  to  effectuate  this  regulation 
through  a  scheme  of  licenses.  A  confusion 
of  ideaa  is  involved  in  the  notion  that  a 
state  or  municipal  regulation  is  "in  aid  of 
interstate  commerce"  when  it  proceeds  upon 
the  theory  that  interstate  commerce  will 
not  be  permitted  unless  state  or  municipal 
licenses  ■hall  he  taken  out.  If  the  Georgia 
•tatntei  involved  in  Weatcm  U.  Teleg.  Co. 
T.  James,  162  U.  8.  650,  661,  40  L  ed.  1105, 
1108,  1«  Sup.  OL  Rep.  934,  had  required 
the  telegraph  companies  to  take  oiit  state 
licenses  before  tending  interstate  messages, 
■uch  requirement  would  have  violated  the 
Federal  Constitution,  even  though  the  pur- 
pOH  of  the  requirement  might  have  been  to 
fscuT*  the  diligent  delivery  of  messages. 

3.  In  none  of  the  cases  upholding  state 
l^islation  of  this  character  was  there  any 
attempt  to  impose  a  license  fee  or  any  sort 
of  tax  in  connection  with  the  regulation. 
There  Is  a  confusion  of  ideas  in  the  notion 
that  a  state  or  municipal  regulation  is  "in 
aid  of  interstate  commerce"  when  interstate 


commerce  is  taxed  for  the  purpose  of  pay- 
ing the  expense  of  the  "aid"  Urns  forced 
upon  the  public.  Both  in  James  Case,  su- 
pra, and  in  Atlantic  Coast  Line  R.  Co.  *. 
Mazursky,  216  U.  S.  122,  64  L.  ed.  411,  80 
Sup.  Ct.  Rep.  378,  the  fact  that  no  tax  was 
imposed  was  referred  to. 

Mr.  Terence  Farley  argued  the  cause, 
and,  with  Mr.  Archibald  R.  Watson,  filed  a 
brief  for  the  city  of  New  York  et  bL 

For  contentions  of  counsel,  see  their  brief 
aa  reported  in  Barrett  v.  New  York,  ante. 


Thia  suit  was  brought  by  the  complain- 
ant aa  treasurer  of  the  United- States  Ex- 
press Company  to  restrain  the  enforcemedt 
against  tbat  company  of  certain  license  re- 
quirements contained  in  the  ordinances  of 
the  city  of  New  York.  The  ordinances  are 
the  same  aa  those  which  were  under  con- 
sideration in  Barrett  v.  New  York,  decided 
this  day  [232  U.  S.  14,  ante,  4B3,  84  Bup.  Ct. 
Rep.  S03],  and  the  decree  of  the  circuit 
court  was  to  the  same  effect  in  both  cases. 
189  Fed.  2«8. 

The  United  States  Express  Company  is 
an  unincorporated  association,  organized 
under  the  laws  of  New  York,  and  is  ex- 
tensively engaged  in  interstate  commerce  as 
a  common  carrier  of  packages.  Over  98 
per  cent  of  its  total  business  in  New  York 
city  consiats  of  tbe  handling  of  traffic  in 
interstate  transportation.  The  Interstate 
shipments  In  New  York  city  are  hauled  by 
the  company's  wagons  to  and  from  the  rait 
terminals  of  the  Central  Railroad  of  New 
Jersey,  the  Lehigh  Valley  Railroad,  and  the 
Delaware,  Lackawanna,  t  Western  Rail- 
road, all  within  the  state  of  New  Jersey.  It 
employs  in  its  basinesi  343  express  wagons, 
of  which  189  are  stabled  in  and  operated 
exclusively  from  Jersey  City,  New  Jersey; 
123  are  similarly  kept  In  Conununlpaw, 
New  Jersey;  and  the  remainder,  or  31,  are 
kept  in  the  borough  of  Manhattan.  Both 
the  local  and  interstate  traffic  are  handled 
in  these  wagcns  indiscriminately.  The 
company  has  never  taken  out  any  licenses 
in  the  city  of  New  York  for  its  wagons  or 

The  questions  are  the  same  as  tiiOM 
which  were  presented  in  Barrett  v.  New 
York  supra,  and  a  like  [87]  decree  shotild 
be  entered  restraining  the  enforcement  of  the 
ordinances  against  the  company  with  !%• 
spect  to  the  conduet  of  Its  interstate  busi- 
ness and  its  wagons  and  drivers  employed 
in  Interstate  commerce. 

The  decree  of  the  Circuit  Court  is  re- 
versed and  the  cass  is  remuided  to  the 
District  Coor^  with  direetloa  to  snter  a 

„„.,Google  "• 


S7  8UPBEUE  OOUBT  OF  THE  UNITED  STATES.  Oor.  Tax, 

deerM  in  tmvat  of  the  compUinaDt,  in  eon-   110  U.  B.  010,  29  L.  ed.  740,  6  Sup.  Ct. 

formitj'  -with  tbU  opinion.  Etep.  524;   Calcraft  t.  Gibbs,  S  T.  R.  U; 

It  U  M  ordered.  CunpbeU  v.  Buidb,  94  Me.  127,  46  Ati.  812; 

Chkflee  T.  United  SUtet,  18  W«U.  616,  SSS, 

Bl  L.  ed.  908,  911 ;  ChlMgo,  B.  ft  (J.  R,  Co. ». 

United  Btatea,  220  U.  S.  659,  5S  L.  ed.  B82, 

SI    Sup.    Ct.    Rep.    612;    Coffey    v.    Uoitcd 

liinw  H    wwniM  StatM.  lie  U.  S.  427,  2B  U  ed.  681,  6  Sup. 

JAMKB  B.  REGAH.  ^^     g^p     ^32.    Counielman    t.    Hitclicoek, 

(Sm  8.  C.  Reporter-!  ed.  37-00.)  1«  U.  B.  M7,  682,  SO  L.  ed.  1110,  1113,  3 

Intera.  Com.  Rep.  81B,  12  Sup.  Ct  Rep.  19Sj 

Bi¥ldeiic«  —  In  action  for  p«iuUt7  —  k«-    ^'^  Veaux  v.  Clemens,  17  Ohio  C.  C.  33,  9 

■onable  donbt  —  oivll  or  criminal  pro-    Ohio  0.  D.  047 ;  Ellis  t.  Buxiell,  60  Me. 

-""■—  209,  11  Am.  Rep.  204;  Ulenwood  v.  Roberta, 

'    69  Mo.   App.   107;    Hawloweti  t.  Kaw.   ~~ 


UNITED  STATES,  PetiUoner, 


0"= 


■    ono     L        .lo.    I.    c'/^  o.  .    b        '  SUtee,  213  U.  S.  103,  108,  63  L.  eJ.  720,  722, 

L.  8B8,  chap.  1134,  U.  B.  Comp.  Stat.  Supp.  97  i  r  .  ,n  s  i   tW  !>o  s„t.    ft    r«,>   at* 

Ull,  p.  4bS),  I  4,  need  not  6i  eeUblishiSd  fj  L.R.A  (N.S.)  739   20  bup.  Ct   Rep.  474. 

b«on/a  tea«.n«ble  doubt  in  an  action  of  1«  ^"^  ^m-  880;  H.tchcock  t.  Munger,  15 

debt  broughl  by   the  United   States    under  ^-  ^-  87 ;  HouBton  ft  T.  C.  R.  Co.  t.  State, 

I  0  of  that  act,  to  recover  the  penalty  in-  —  Tez.  Civ.  App.  — ,  103  S.  W.  449;  jEtiw 

cnrred  thereunder  for  such  violation,  but  a  Ins.  Co.  t.  JoiinsoD,  11  Bush,  5S7,  21  Am, 

reasonable    preponderance    of   the    proof    is  Rep,  223;  Lees  t.  United  SUtes,  150  U.  S. 

iumcient,  aince  the  action  is  civil,  and  not  47a    37  l.  ed.  1160,  14  Sup.  Ct.  Rep.  163; 

(B-or    other   caM«,    sm>    Evidence.    2662-3854;  24  L.  ed.   00];    Louisville  ft   N.  R.   Co.   t. 

Action    or    Bolt.    T-9,    In    Di«M    Snp,    Ct.  Hill,  IIS  Ala.  334,  22  So.   163;    Louiavillo 

^'**'  ft  N.  R.  Co.  V.  Com.  112  Ky.  635,  66  S.  W. 

[No.  603  1  SO";   UiHouri,  K.  ft  T.  R.  Co.  v.  United 

Statea,  101  C.  C.  A.  143,  178  Fed.  16;  Mon- 

Ainid  October  28,  191S.    Decided  Jannarj  t»°*  C.  R.  Co.  v.  United  SUtea,  90  C.  C.  A. 

S     1914,  888,   164  Fed.  403;   Muneon  v.  Atwood,  30 

'  Conn.  102;    New  Yorii   C.  ft  H.  R.  R.  Co. 

■^N  WRIT  of   Certiorari   to  the  United  »-  United  States,  91  C.  C.  A.  019,  186  Fed. 

■  Statea  Circuit  Court  of  Appeals  for  the  833;  Norfolk  4  W.  R.  Co.  t.  United  State., 

second  Circuit  to  review  a  judgment  which,  "2  C.  C.  A.  46,  191  Fed.  302 ;  Oceanic  Steam 

on  a  second  writ  of  error,  afOrmed  a  judg-  ^a*.  Co.  t.  Stranahan,  214  U.   B.  320,  63 

ment  of  the  Dirtrict  Court  for  the  South-  L.  ed.  10)3,  29  Sup.  Ct  Rep.  871;  O'Connell 

•m  District  of  New  York  in  favor  of  de-  '•  OXeary,  145  Ma««.  311,  14  N.  E.   143; 

fendant  in  an  action  to  recover  a  penalty  Palmer  v.  People,  109  III.  App.  289;  People 

(or  an  alleged  vioUtion  of  the  alien  immi-  ▼•  Briggi,  J14  N.  Y.  60,  20  N.  E.  620;  R^an 

BTBtion  act     Revened  with  a  direction  for  '■  United  Statea,  31  LilA..(N,S.)   1078,  106 

a  new  trUL  C.  C.  A.  60S,  183  Fed.  2B3;  Riker  v.  Hooper, 

See  same  eaae  below,  121  C.  C,  A.  643,  M  Vt  467,  82   Am.  Dec.  048;    Hoberge  v. 

203  Fed.  433.  Bumham,  124  Mass.  27T;  Ruth  v.  Abingdon, 

The  facta  are  stated  in  the  opinion.  BO  III.  418 ;  Sparta  v.  Lewis,  91  Tenn.  370, 
23  S.  W.  182;  Stata  v.  Chicago,  M.  ft  St  P. 

AssUUnt     Attorney     General     Deniaon  ^  q,  1^2  Iowa,  22,  101  Am.  St  Rep.  264, 96 

argued  the  cauae,  and,  with  Aaaistant  At-  jj    yg    9Q4.   gj^j,  „  ^_  Euex  t.  Kansas 

tOTnoy  General  Harr,  filed  a  brief  for  peti-  Q|(y_  Ft  8.  ft  M.  R.  Co.  70  Mo.  App.  643; 

Uoner:  gt    Unit   Southweat^n    R.   Co.    v.   United 

The  ruU  sa  to  proof  bciyoad  a  reasonable  statea,'  100  C.  C.  A.   J38,   183   Fed.  770; 

donbt  in  oriminal  proaecutiona  has  no  ap-  gtockwell  ».  United  States,  13  Wail.  081,  20 

plication  to  civil  snita  to  recover  penalties  l_  ^,  491.  Toledo,  P.  ft  W.  R,  Co.  v.  Foater. 

or  forfeitnres,  43  HI.  4SO;  United  States  v.  Baltimore  ft  O. 

Adams  »,  Woods,  2  Crancb,  330,  2  L.  ed.  r.  Co.  170  Fsd.  466;  United  States  ».  Bal- 

897;  Atchison,  T.  ft  B.  F.  E.  Co.  v.  United  ^more  ft  0.  8.  W.  ft.  Co.  86  C.  C.  A.  22». 

States,  101  C.  C.  A.  140,  178  Fed.  12;  At-  ub  Fed.  38;  United  States  t.  Boston  ft  H. 

ehison,  T.  ft  8.  F.  R.  Co.  t.  People,  287  111.  r.  Co.  108  Fed.  148;  United  Statea  ».  Brown, 

fTO,  81  N.  B.  342;  Boyd  t.  United  Btatea,  l>eady,  606,   Fed.  Cu.  No.   14,002;    United 

NoriL-A.  to  whether  .T.it  for  statutory  ^^''V:!!^^^.'^  ^''^  ^ ^J^V^' 

penalty  is  a  civil  or  criminal  prosecution-1  ^"'  "f"^.^*!*?/:  ?'>'*«"  ^^JT'^  *^- 

Boenote   to   Hepner  v.  Unlti   Statea.  27  l""  ^*^-  '^"1  United  States  v.  Chicago,  R, 

LJU.(NA)   7407  L  ft  P.  R.  Co.  173  Fed.  6S4:  United  States  T. 
"rf  IM  V.  8. 


ItU.                                         UNITED  STATES  *.  REQAN.  M 

Halbnvtedt,    Oilpii^    262,    Fed.    Cu.    Ko  Sup.  CL  Bep.  OTlj  10  Am.  L.  Bev.  642,  061, 

16,276;  United  SUtM  t.  lUinou  C.  R.  Ca  660;  4  Wigmore,  Er.  |  2400;  Ellisv.  BuiwU, 

06  C.  C.  A.  628, 170  Fed.  642;  United  SUtet  60  Me.  200,  11  Am.  Bep.  204. 

*.  lUinoia  C.  B.  Co.  166  Fed.  182;  United 

State*  T.  LooieTille  A  N.  R.  Co.  63  C.  C.  A. 

68,  167  Fed.  308;    United  Statee  \,  LouU  *""  "/"   "" 

'^J  "n"-  ?■  r"  .'"i  ""   l'""  B7li.  pUmion  rf  t„.  etatnt.  If  ,1.1.. 

I^M7Fi1;..^.lSls::;r.pt°.f  »»»1.»«1..  mWeme.no,.     I.  orte,  to 

^■.™ii".™:S2"FS'S;'SSeJsS;  tr."  "•  K'"  'S'r  *,""" "" 

i;  PhiWelplli.  A  B.  B  Co.  160  Fed.  606;  'S'*']"'.""            '                '°°^  '  ""°" 

5?'?  TfJ-  T'«"L' "{«  tn'S  <^''"  '■  "•"«'  ^'"-. "  "•"• "'.  " 

sL^  ?  toilJf'  P    rl   isi   F-l    .i?  ^  •'■  ""■  I.lll-tb.1  ,.  United  Stale.   07 

i2    JiT..    ,,  f!r».           U.                  il!  ■•  Onitrf  State.,  116  U.  8.  616,  26  L.  t 

Fed.  1014;  United  St.te.  v.  Steveneon,  216    ...    .   „.,       n*    d  „    eoj     » ii  i*j 

V.  8.  IBO.  M  L.  ed.  163,  80  Bup.  Ct.  Rep.  "J:  J   ^^S' T^^'fl    «»    aV /^    ii««    « 

3Bi    United   SUte.  v.   The  Burdrtt,  B   Pet.  |**'^^^i"  ^\f-  *"'  "»-•«•■   l"*-  " 

68Z,  g  L.  ed.  273  i  United  SUte.  v.  W.bssh  ^"P"  ^-  "*P-  "^• 


R.  Co.  lOB  C.  C.  A.  234,  182  Fed.  804;  Unit- 


deliT- 


?■  VMVf",^;,".  »•"■  ""■/foIoT-        Thi.  wJnn  .ction  ol  debt  p.o«K.ut«i  hy 

L«^  •■»*.»'    .^.Tr;,    7JM''  »>"=    United   8tat«B.   under    |    6    of   the  Z 

TiMd  Hep.  516.  j,j,^p    ;^J3^    u    g    ^^^^    g^^^^  g^pp    ^gjj_ 

AMiatuit  Attomejr  Oenerml  Deniton  also  p.  499),  known  ■•  the  alien  ImmigrntioB 

filed  a  aeparate  brief  for  petitioner:  act,  to  recover  tl.DOO  aa  a  penaltj  for  an 

It  [■  immateTial  that  the  fact  to  be  proved  alleged  violation  by  the  defendant  of   |  4 

may  be  a  crime,  ao  long  aa  the  case  itself  ia  of   that  aot;    and  the  question  now  te  b« 

not  a  criminal  case.  eonaidered  la  whether  it  was  esaential  to  a 

United  Statee  t.  Zucker,  Ifll  U.  S.  4TE,  40  recovery  that  the  evidence  should  eatabliah 

L.  ed.  777,  IS  Bup.  Ct.  Rep.  641 )  Lilienthal  the    violation    beyond    a    reaaonable    doubt. 

V.  United  6Utea,  97  U.  S.  237,  271,  24  L.  The  diitrict  court  initructed  the  jnrj  that 

ed.  901,  90B;  j£tna  Ina.  Co.  v.  Johnson,  11  this   measure   of   proof    waa   required,   and 

Bush,  693,  21  Am.  Rep.  223;  Louisville  t  N.  the  instruction  was  approved  bj  tha  circuit 

R.  Co.  T.  Hill,   lie  Ala.   334,  22   So.   163;  court    of    appeals.     31    L.B.A.(NJ3.)    lOTS, 

Hunson  t.  Atwood,  30  Conn.  102;  People  v.  lOE  0.  C.  A.  SOS,  1B3  Fed.  293,   12]    C.  C. 

Brigga,  114  N.  Y.  66,  20  N.  E.  S20;  Lyon  v.  A.    643,    208    Fed.    433.     The   two   aectiMU 

Fleahmann,   S4  Ohio  St.   161;    DeVeaus   v,  are  as  follows: 

Clemens,   17  Ohio  C.  C.  33,  9  Ohio  0.  D.       "Sec.  4.    That  it  sbsll  be  a  misdemeanor 

•47;    State  t.   Intoxicating  Liquor,   82   Vt.  for    any   person,   company,    partnership,   or 

287,  73  Atl.  686 ;  Bruff  v.  Northwestern  Mut.  corporation,  in  any  manner  whatsoever,  to 

Hre  Aaao.  69  Wash.  126,  109  Pac.  280,  Ann.  prepay   the   tranaportation   or   in    any  way 

Caa.    1912A,   1138;    Qrclla   v.   Lewis   Wharf  to  assist  or  encourage  the  importation  Of 

Co.  211  Mass.  64,  97  ti.  E.  746,  Ann.  Caa.  migration   of  any   contract  laborer  or  con- 

1913A,  1136;  Fountain  v.  Bigham,  236  Pa.  tract  laborera  into  the  United   Statea,  on- 

36,  84  Atl.  131,  Ann.  Gas.  1913D,  1185 ;  Suell  leas  auch  contract  laborer  or  contract  labor- 

T,  Derrieott,  161  Ala.  269,  eS  L.R.A.(N.S.)  era   are   exempted  under  the   terms   of  the 

696,  49  So.  895,  18  Ann.  Gas.  636;  Modem  last  two  proviso*  contained  in  section  two 

Woodmen  v.  Gralger,  176  Ind.  30,  92  N.  E.  sf  this  act. 

113,  93  N.  E.  £09;  Kramer  v.  Weigand,  91        "Sec.  6.  That  for  every  violaHon  of  any 

Keb.  47,  136  N.  W.  230;  Lay  v.  Linke,  122  at  the  provisions  of  section  four  of  this  act 

Tenn.  433,  26  LJtA.(N.S.)    1215,  123  S.  W.  the  persons,  partnership,  company,  or  cor- 

746;  Kurz  v.  Doerr,  ISO  N.  Y.  88,  106  Am.  poration  violating  the  same  by  knowingly 

St  Sep.  716,  72  N.  E.  92S,  2  Ann.  Caa.  71.  usisting,  encouraging  or  soliciting  the  ni- 

The  reason  for  the  rule  requiring  proof  juration  or  Importation  of  any  contract  la- 

beyond   reasonable  doubt  Is   founded  upon  l>orer  into  the  United  States  ahall  forfeit 

the  severities  of  criminal  prosecutions.  uid    pay    for    every    such    offense    the   sum 

United  Btatea  v.  Zucker,  161  U.  S.  476,  af  one  thousand  dollara,  which  may  be  sued 

481,  40  L.  ed.  777,  779,  IB  Sup.  Ct.  Bep.  641;  For  and  recovered  by  the  United  SUte*.  or 

OecMiie  Steam  Nav.  Co.  v.  Stranaban,  214  t>y   any   person  who   shall   first  bring   bla 

V.  B.  3tO,  336.  6S  L.  ad.   1018,  1020,  29  tetion  therdor  in  Ua  own  naint  and  for 
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hia  own  benefit.  Including  snj  auch  alien 
thus  promised  labor  or  terriee  of  anj  kind 
•s  aforeaaid,  aa  debta  of  like  amount  are 
now  recovered  in  the  courts  of  tbe  United 
States;  and  separate  suits  ma;  be  brought 
for  each  alifn  thai  promised  [41]  labor  or 
service  of  any  kind  aa  aforesaid.  And  it 
shall  be  the  dut;  of  the  district  attorney  of 
the  proper  district  to  prosecute  every  such 
suit  when  brought  by  th«  Uaitad  States." 

These  sections  are  largely  copied  from 
the  I  ike- numbered  aections  of  the  act  of 
March  3.  1603  (32  Btat.  at  L.  1213,  ehap. 
1012),  tlie  wordB  "shall  be  unlswful"  in  g  4 
being  changed  to  "shall  be  a  misdemeanor," 
and  the  words  "shall  forfeit  and  paj  for 
every  nieh  offease,"  |  6,  vith  what  follows 
them,  remaining  ag  before. 

Whether  eases  like  this  are  civil  or  crimi- 
nal, and  whether  the;  are  attended  by  the 
incident!  of  the  one  or  the  other,  have 
been  so  often  considered'  by  this  court  that 
our  present  duty,  as  we  shall  see,  is  chiefly 
that  of  applying  settled   rules  of  decision. 

In  Stockwell  v.  United  SUtes,  13  Wall. 
631,  20  L.  ed.  401,  the  question  aroae 
whether  the  United  States  could  matntaia 
a  civil  action  of  debt  to  recover  a  penalty 
incurred  under  the  act  of  March  3,  1823 
(3  SUt.  at  L.  781,  ehap.  CS),  providing 
that  any  person  receiving,  concealing,  or 
buying  merchandise,  knowing  that  it  was 
illegally,  imported  and  lubject  to  seizure, 
■hould,  "on  conviction  thereof,"  forfeit  and 
pay  double  the  Talus  of  tbe  merchandiie, 
there  being  also  a  provision  that  the  pen- 
alty might  be  "sued  for  and  recovered,"  in 
the  name  of  the  United  States,  in  any 
court  of  competent  jurisdiction;  and  this 
court  held  that  the  civil  action  was  main- 
tainable, saying  (p.  M2)  :  "But  it  is  in- 
sisted that  when  the  government  proceeds 
for  a  penalty  baaed  on  an  offense  against 
law,  it  must  be  by  Indictment  or  by  in- 
formation. No  authority  has  been  adduced 
in  support  of  this  poaition,  and  it  i*  be- 
lieved that  nana  exists.  It  cannot  be  that 
whether  an  action  ol  debt  is  maintainable 
or  not  depends  upon  the  question  who  is  the 
plaintiff.  Debt  liea  whenever  a  sum  cer- 
tain is  due  to  the  plaintiff,  or  a  sum  which 
can  readily  be  reduced  to  a  certainty, — 
a  sum  requiring  no  future  valuation  to  aet- 
tle  its  amount.  [M]  It  is  not  ncceaaarlly 
founded  upon  contract.  It  is  immaterial 
in  what  manner  tbe  obligation  was  in- 
curred, or  by  what  it  is  evidenced,  i(  the 
sum  owing  is  capable  of  being  definitely 
aaeertaiued."  And  again  (p.  643) :  "Tbe 
expression  'aned  for  and  recovered'  is  pri- 
marily applicable  to  civil  actions,  and  not 
to  thoae  of  a  criminal  nature." 

In  United  SUtea  v.  Zueker,  1S1  U.  S. 
47g,  iO  L.  td.  777,  IS  Sup-  CL  Bep.  S41. 


the  government,  by  an  action  of  debt, 
Bought  to  recover,  aa  a  penalty,  the  value 
of  imported  merchandise  the  entry  of  which 
had  been  fraudulently  secured  in  violation 
of  I  S  of  the  act  of  June  10,  16B0  (26 
SUt.  at  L.  131,  chap.  407,  U.  S.  Comp. 
SUt.  ISO],  p.  IB86),  which  subjected  one 
committing  that  offense  to  a  forfeiture  of 
the 'merchandise,  or  iU  value,  and  to  « 
fine  and  imprisonment.  At  the  trial  the 
United  SUtes  sought  to  read  in  evidence 
tbe  deposition  of  an  absent  witness,  thcre- 
tolore  taken  in  the  cause,  but  the  deposition 
waa  excluded  upon  the  theory  that  tiie  ease, 
though  civil  in  form,  was  in  substance 
criminal,  and  therefore  that  the  defendanU 
were  entitled,  under  the  6  th  Amendment 
to  the  Constitution,  to  be  confronted  with 
the  witneasea  against  them.  Tbia  resulted 
in  a  judgment  for  the  defendanU,  and  when 
the  caae  came  here  tbia  court  pronounced 
the  trial  court'a  theory  untenable,  austained 
the  governmpnt's  right  to  read  tbe  deposi- 
tion, and  reversed  the  judgment,  saying 
(p.  4B1)  :  "A  witness  who  provea  facU  en- 
titling tbe  plaintiff  in  a  proceeding  In  a 
court  of  the  United  BUtea,  even  if  the 
plaintiff  be  the  government,  to  a  judgment 
for  money  only,  and  not  to  a  judgment 
which  directly  involvea  the  personal  aafety 
of  the  defendant,  is  not,  within  tbe  mean- 
ing of  the  8tb  Amendment,  a  witnesa 
against  an  'accused'  in  a  criminal  prosecu- 
tion; and  his  evidence  may  be  brought  be- 
fore the  jury  in  the  form  of  a  depoeition, 
taken  aa  prescribed  by  the  statutes  regu- 
lating the  mode  in  which  depoaitiona  to  b« 
used  in  the  courts  of  the  United  SUtea  m»y 
be  taken.  The  defendant,  in  such  a  ease,  is 
no  more  entitled  to  be  confronted  at  the 
trial  with  the  witnesses  [43]  of  the  pUin- 
tiff  than  he  would  be  in  a  caae  where  the 
evidence  related  to  a  claim  for  money  that 
could  be  esUblished  without  discloeing  any 
facU   tending  to  show  the  commiMiou   <j 

In  Hepner  v.  United  SUtes,  213  U.  B. 
103,  63  L.  ed.  720,  ZS  Sup.  Ct.  Rep.  474, 
IS  Ann.  Gas.  960,  the  government  had 
brought  an  action  of  debt,  under  J  5  of  the 
alien  immigration  act  of  1903,  to  recover 
the  penalty  prescribed  for  a  violation  of 
J  4  of  that  act, — they  being  the  aectioBS 
from  which  thoae  now  under  cousideratlMi 
largely  copied, — and  in  tbe  progreaa  of 
cause  it  became  necessary  for  this  court 
to  consider  whether  a  verdict  for  tbe  gor- 
emment  could  be  directed  under  the  rule 
applicable  In  civil  actions.  Upon  an  ez- 
~ed  review  of  the  cases  bearing  upon  the 
subject,  including  Atcheson  v.  Everitt, 
Cowp.  pt.  1,  p.  383,  the  queation  was  an- 
swered in  the  affirmative,  and  it  wna  aald: 
(p.  108).  nt  irait  b«  Ukn  as  settled 
Ml  V,  9. 
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Itw  thAt  ft  certain  mim,  or  a  aum  wbich 
«U|  rckdily  be  reduced  to  ft  certainty,  pre- 
leribcd  in  «  statute  as  a  penalty  for  thi 
Tiolatiaii  of  law,  may  be  recovered  by  civi! 
■ction,  even  if  it  may  also  be  recovered 
in  a  proceeding  wbich  ia  technically 
tml.  Of  course,  if  the  statute  by  which. 
HtB  penalty  waa  imposed  contemplated  re- 
eorery  only  by  a  criminal  proceeding,  a 
civil  remedy  could  not  be  adopted.  United 
Statea  t.  Claflin,  97  U.  S.  646,  24  L.  ed. 
loss.  But  there  can  be  no  doubt  that  the 
words  of  the  itatute  on  which  the  present 
anit  ia  based  are  broad  enough  to  embrace, 
and  were  intended  to  embrace,  a  civil  ac- 
tion to  recover  the  preteribed  penalty.  It 
providea  that  the  penalty  of  one  thousand 
doUara  may  be  'sued  for'  and  recovered  by 
the  United  States  or  by  any  'person'  who 
■ball  first  bring  hia  'iw:tiou'  therefor  'in  his 
own  name  and  for  his  own  benefit,'  'as 
debt*  of  like  amount  are  now  recovered  in 
the  courta  of  tbe  United  States;'  and  'lepa- 
lata  suite'  may  be  brought  tor  each  alien 
thua  promised  labor  or  service  of  any  kind. 
The  district  attorney  ii  required  to  prose- 
cute every  sucb  [44]  'suit'  when  brought  by 
the  United  States.  These  references  in  the 
statute  to  tbe  proceeding  tor  recovering  the 
penalty  plainly  indicate  that  a  civil  ac- 
tion is  an  appropriate  mode  of  proceeding. 

(p.  Ill)  "But  the  decision  in  the  Zucicer 
Cnse  ia  important  in  that  it  recognizes  the 
fight  of  the  government,  by  «  civil  action 
<*f  debt,  to  recover  a  statutory  penalty, 
Although  such  penalty  arises  from  ttie  com- 
•Viission  ot  a  public  offense.  It  is  impor- 
fc«nt  also  in  that  it  decides  that  an  action 
Oi  that  kind  is  not  of  such  a  criminal  ua- 
^Yire  aa  to  preclude  the  government  from 
^^tablishing,  according  to  the  practice  in 
^kitrictly  civil  cases,  its  right  to  a  Judgment 
%^y  depositions  token  in  the  usual  form, 
'^•ithout  confronting  tbe  defendant  with  the 
''Vritneeaea  against  him. 

(p.  116)  "Tbe  defendant  was,  ot  course, 
^sntitled  to  have  a  jury  summoned  in  tliis 
vase,  but  tbst  right  was  subject  to  tbe 
vendition,  fundamental  in  the  conduct  cf 
^tU  actions,  that  the  court  may  withdraw 
a  ease  from  tbe  jury  and  direct  a  verdict, 
according  to  the  law.  If  the  evidence  is  un- 
eeatradicted  and  raises  only  a  question  of 
Uw." 

In  Atcheaon  v.  Everitt,  approvingly  cited 
in  that  case,  the  question  for  decision  was 
whether  certain  testimony,  admissible  by 
Statute  in  civil,  but  not  in  criminal,  causes, 
could  be  received  in  an  action  of  debt  for 
tbe  pecuniary  penalty  for  bribery  at  an 
•lection  of  a  member  of  Parliament, — an 
■et  not  merely  prohibited,  but  indictable  as 
■■  Xi.  «d.  i 


a  crime.  Notwithstanding  the  defendant's 
insistent  objection,  the  testimony  wsa  held 
to  be  rightly  receivable,  it  being  said  by 
Lord  Mansfield,  who  spoke  for  tbe  eq^re 
court  (p.  391)  :  "Penal  actions  were  never 
yet  put  under  tbe  bead  of  criminal  law, 
or  crimes.  The  construction  of  the  statute 
must  be  extended  by  equity  to  make  this 
a  criminal  case.  It  is  as  much  a  civil 
action  as  an  action   tor  money  had  and 

[<&]  In  Wilson  t.  RasUll,  4  T.  R.  768, 
758,  also  approvingly  cited  in  the  Hepner 
Case,  one  of  U)e  queetions  was  whether,  after 
a  verdict  for  the  defendant,  a  new  trial  could 
be  granted,  upon  tbe  plaintiff's  motion,  in 
an  action  ot  debt  for  the  pecuniary  penal^ 
for  bribing  voters  (an  indictable  crime), 
and  the  court  gave  an  affirmative  answer 
and  awarded  a  new  trial,  Lord  Kcnyon, 
Ch.  J.,  observing;  "All  the  cases  of  in- 
dictments 1  lay  out  of  the  case,  because 
tbuy  are  criminal  cases,  and  are  ezceptiona 
to  the  general  rule.    But  I  consider  this  aa 

In  United  SUtea  v.  Stevenson,  21fi  U.  8. 
lOO,  S4  L.  ed.  Ifi3,  30  Sup.  Ct.  Hep.  3fi, 
which  was  a  prosecution  by  indictment  for 
a  violation  of  |  4  of  the  present  alien 
immigration  act,  the  question  tor  decision 
waa  whether  that  mode  of  enforcing  the 
penalty  was  admissible  in  view  of  tbe  pro- 
visions of  i  5,  permitting  a  civil  action. 
It  was  held  that  an  indictment  would  lie, 
and  in  the  course  of  the  opinion,  after 
observing  that,  in  the  absence  of  some  pro- 
vision to  tbe  contrary,  a  statutory  penalty 
may  be  recovered  by  eitlit^r  a  criminal 
prosecution  or  a  civil  action  of  debt,  it 
was  said  (p.  198)  :  "It  is  to  be  noted  that 
this  statute  (|  5  of  the  immigration  act) 
does  not  in  terms  undertake  to  make  an 
action  for  the  penalty  an  eaclusive  means 
of  enforcing  it,  and  only  provides  that  It 
may  be  thus  sued  for  and  recovered.  There 
is  nothing  in  the  terms  of  the  act  speciHe- 
ally  undertaking  to  restrict  the  government 
to  this  method  of  enforcing  the  law.  It 
is  not  to  be  presumed,  in  the  absence  of 
language  clearly  Indicating  tbe  contrary 
intention,  that  it  was  the  purpose  of  Con- 
gress to  take  from  the  government  the  welt 
recognised  method  of  enforcing  such  a 
itatute  by  indictment  and  criminal  proceed- 
ings." And  then,  after  commenting  upon 
the  change  in  |  4  whereby  the  words  "shall 
be  unlawful"  were  replaced  by  "shall  be  a 
misdemeanor,"  and  observing  that  the  only 
purpose  in  this  was  to  make  clear  the 
right  of  the  government  to  prosecute  as 
for  a  crime,  it  was  further  said  (p.  199): 
"Congress  having  [46]  declared  tbe  acta  In 
question  to  constitute  a  misdemeanor,  and 
having  provided  that  mn  action  for  a  pen- 
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klty  maj  be  proiecutod,  we  ttiink  there  !■ 
aotbing  ia  the  termg  of  the  statute  which 
will  cut  down  the  right  of  the  government 
to  proaecute  by  indictment  it  it  shall 
chooie  to  rcaort  to  that  method  of  aeeLing 
to  pnntab  an  alleged  offender  against  the 
■tatate.  Nor  does  this  eonelusion  take 
away  any  of  the  lutwtantial  righta  of  the 
eitiien.  He  la  entitled  [meaning  in  a  prose- 
CDtion  by  indictment]  to  the  constitutional 
piotection  which  require*  the  gorenunent 
to  produce  the  witneues  against  him,  and 
no  verdict  against  him  can  be  directed, 
aa  might  be  the  caae  In  a  civil  action  for 
the  penalty.  Hepner  \.  United  States,  il3 
n.  8.  103,  as  L.  ed.  720,  20  Sup.  Ct.  Hep. 
474,  10  Ann.  Cas.  060." 

^Hie  latest  caae  in  this  court  bearing 
upon  the  subject  is  Chicago,  B.  t  Q.  B.  Co. 
T.  United  States,  220  U.  S.  GSS,  K  L.  ed. 
U2,  31  Snp.  Ct.  Hep.  612,  which  was  an 
aetion  to  recover  penalties  incurred  by  the 
violation  of  the  safety  appliance  acts  of 
Congrcaa.  In  the  trial  court  the  govern- 
ment prevailed,  and  when  the  judgment 
came  here  for  review  the  railway  company 
contended  that  the  action  was  in  effect  a 
criminal  prosecution,  and  in  consequence 
not  controlled  by  the  prior  decision  in  St. 
Louis,  I.  M.  ft  S.  B.  Co.  v.  TaylM,  210  U. 
B.  281,  B2  L.  ed.  100],  28  Sup.  Ct.  Bep. 
«10,  21  Am.  Neg.  Bep.  484,— a  strictly 
civil  ease  arising  under  the-  same  statutes, 
and  upon  which  the  government  relied;  but 
It  was  held  otherwiae,  the  court  saying  (p. 
fi78) :  "This  contention  is  unsound,  because 
the  present  action  is  a  civil  one." 

It  is  a  necessary  conclusion  from  these 
eaaes  (1)  that,  as  respects  a  pecuniary 
poialfy  for  the  commission  of  a  public  of- 
fanse.  Congress  competently  may  authoriie, 
and  in  this  instance  has  authorized,  the 
enforcement  of  such  penalty  by  cither  a 
criminal  prosecution  or  a  civil  action;  (2) 
that  the  present  -action  is  a  civil  one  and 
^propriate  under  the  statute ;  and  ( 3 ) 
that,  if  not  directed  otherwise,  such  an  ac- 
tion is  to  be  conducted  and  determined  ac- 
cording [IT]  to  the  same  rules  and  with  the 
same  incidents  as  are  other  civil  actions- 
It  ia  of  no  moment  in  tliin  case  that  the 
act  penalised,  which  theretofore  was  de- 
clared unlawful  and  styled  sn  offense,  was 
by  the  statute  of  1907  denominated  a  mii- 
demeanor,  for  the  purpose  in  that,  as  was 
(■plained  in  United  States  v.  Stevenson, 
was  merely  to  make  clear  the  government's 
altamative  right  to  prosecute  as  for  a 
erime.  "Hiere  was  no  purpose  to  revoke 
the  existing  Hght  to  reaort  to  a  civil  ac- 
tion, or  to  take  from  the  action  any  of 
the  usual  incidents  of  a  civil  ease.  Indeed, 
a  pnrpoee  to  the  contrary  is  shown  by  the 
re-enactment,  without  ehange,  of  the  pro- 


vision authorising  the  action.  It  not  onlj 
specifies  who  shall  have  the  civil  right  of 
recovery,  but  also  the  mode  of  its  exereiaa 
and  enforcement;  for  it  declares  that  the 
pp[..ilty  "may  he  sued  for  and  recovered" 
by  the  United  States,  or  by  any  person,  in- 
cluding the  alien,  who  shall  first  bring  the 
action  in  bii  own  name  and  for  his  own 
benefit,  "as  debts  of  like  amounit  sre  now 
recovered  in  the  courts  of  the  United 
States."  This  plainly  contemplates  that 
the  proceedings  in  the  action  are  to  be 
in  conformity  with  the  recognixed  mode  of 
adjudicating  and  enforcing  debts  of  like 
amount  in  those  courts,  and  this  whether 
the  action  be  by  the  government  or  by  an 
individual. 

While  the  defendant  was  entitled  to  have 
the  issues  tried  before  a  Jury,  this  right 
did  not  arise  from  article  3  of  the  Consti- 
tution or  from  the  0th  Amendmmt,  for 
both  relate  to  prosecutions  which  are  strict- 
ly criminal  in  their  nature  (Counselman 
V.  Hitchcock,  142  U.  S.  047,  303,  36  L.  ed. 
1110,  1114,  3  Intern.  Com.  Bep.  810,  IS 
Sup.  Ct.  Rep.  IBS;  United  States  v.  Zucker, 
181  U.  8.  478,  481,  40  L.  ed.  777,  770,  18 
Sup.  Ct.  Bep.  041 ;  Callan  t.  Wilaon,  127 
U.  S.  640,  64S,  32  L.  sd.  223,  228,  8  Sup. 
Ct.  Bep.  1301),  bat  it  did  arise  out  of 
the  fact  tBat  in  a  civil  action  of  debt 
involving  more  than  9£0  a  jury  trial  is 
demandable.  And  white  in  a  strictly  criml. 
ual  prosecution  the  jury  may  not  return 
a  verdict  against  the  defendant  unless  the 
evidence  establishes  [18]  his  guilt  beyond  a 
reasonable  doubt,  in  civil  actions  it  ia  the 
doty  of  the  jury  to  resolve  the  issues  of 
fact  according  to  a  reasonable  preponder- 
ance of  the  evidence,  and  this  although  they 
may    involve    a   penalised   or    criminal    set. 

So,  in  providing  that  the  penalty  may  be 
sued  for  and  recovered  as  debts  of  like 
amount  are  recovered,  we  think  it  was  in- 
tended that  a  reasonable  preponderance  of 
the  proof  should  be  sufficient,  that  being 
one  of  the  recognized  incidents  of  an  action 
of  debt  as  well  as  of  other  civil  actions. 

This  is  the  view  which  other  Feder*l 
courts  liave  generally  applied  in  the  ad- 
ministration of  statutes  authorising  a  civil 
recovery  of  such  penalties.  United  States 
V.  Brown,  Deady,  608,  Fed-  Cas.  No,  14,802; 
38S0  Boxes  of  Opium  v.  United  States,  23 
Fed.  307  1  Hawlowetz  v.  Kass,  23  BUtchf. 
3es,  2fi  Fed.  766;  The  Good  Templar,  97 
Fed.  6S1;  United  States  v.  Southern  P. 
Co.  102  Fed.  412;  New  York  C.  ft  H.  R. 
B.  Co.  V.  United  SUtes,  91  C.  C.  A.  619, 
166  Fed.  833;  United  SUtes  v.  lUinois  a 
B.  Co.  as  C  C.  A.  628,  170  Fed.  M2; 
Atchison,  T.  ft  8.  F.  B.  Co.  t.  United 
SUtes,  101  C.  C.  A.  140,  178  Fed.  12;  St. 
Louis  Soothwesterv  B.  Co.  v.  United  States 
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IM  C.  C.  A.  ISO,  183  Fed.  770.  And  incb, 
■Im,  is  the  preTBlent  eonne  of  decision  in 
Ike  lUU  court*.  4  Wigtnore,  Ev.  |  2496: 
People  T.  Briggs,  114  N.  Y.  68,  20  N.  E. 
B20;  State  v.  Chicago,  U.  ft  St.  P.  R.  Co. 
122  low^  S2,  101  Am.  St.  Hep.  254,  M 
M.  W.  904;  Hitchcock  t.  Uimger,  IS  N.  H. 
IT;  Sparta  t.  Levii,  01  Tenn.  370.  23  S. 
W.  182;  O'CMinell  t.  01**Ty,  14S  Jfan. 
311,  312,  14  N.  E.  143 1  Munaon  v.  Atwood, 
30  Conn.  102;  State  es  rel.  Euex  t.  Kan- 
laa  City,  Ft  8.  ft  M.  R.  Co.  70  Mo.  App. 
SS4;  Dereanx  t.  Clement,  17  Ohio  C.  G. 
33,  6  Ohio  C.  D.  847 ;  Semon  t.  People,  42 
Mich.  141,  8  N.  W.  304;  Walker  t.  State, 
8  Blackf.  1;  Soberge  t.  Burnham,  124 
Uua.  277.  In  the  Urt  caee  the  raprerae 
judicial  court  of  Musachuaetta,  in  apply- 
ing this  messuTe  of  penuaalon  In  an  ac- 
tion for  a  penalty,  aaid; 

[49]  "The  rule  of  evidence  Tcquiring  proof 
beyond  a  reatonable  doubt  ia  generally  appU- 
e^le  only  in  strictly  criminal  proceeding*. 
It  is  founded  upon  the  reason  that  a  great- 
er degree  of  prot>ablIity  ibould  be  required 
aa  a  ground  of  judgment  in  criminal  caaee, 
which  affect  life  or  liberty,  than  may  aafely 
be  adapted  in  case*  where  civil  righta 
only  are  ascertained.  2  Russell,  Crimea,  Ttli 
Am.  ed.  727.  It  often  happen!  that  civil 
■nits  ioTolve  the  proof  of  act*  which  expose 
the  party  to  a  criminal  prosecution.  Such 
■n  proMedlnga  under  the  statute  for  the 
maintenance  of  bastard  children,  proceed- 
ings to  obtain  a  divorce  for  adultery,  ac- 
tions for  assanlta,  action*  for  criminal  eon- 
Teraation  or  tor  seduction,  and  others  which 
might  be  named.  And  in  cnch  actions, 
which  are  brought  for  the  determination 
of  civil  righta,  the  general  rule  applicable 
to  dvil  sniU  prevail*,  that  proof  by  a  rea- 
sonable preponderance  of  the  evidence  is 
■ufflcient." 

The  eases  upon  which  the  defendant  re- 
lies do  not  compel  or  lead  to  a  different 
etmclneion.  While  in  United  State*  v.  The 
Burdett,  0  Pet.  882,  9  L.  ed.  273,  language 
waa  used  giving  color  to  the  contention 
that  la  an  action  inch  aa  thia  the  true 
measure  of  permaaion  la  that  applied  in 
criminal  prosecutions,  the  court  waa  care- 
fol  in  Lilienthal  v.  United  States.  B7  U. 
8.  237,  24  L.  ed.  901,  to  point  out  (pp.  28S, 
287)  the  distinction  in  this  regard  between 
criminal  pro*eentions  and  .civil  eases,  and 
to  show  (p.  272)  that  the  case  of  The 
Burdett  la  not  an  authority  for  disr^ard- 
ing  the  distinction,  and  that  in  an  action 
to  enforce  s  forfeiture  the  jury,  if  *atl*fled 
of  the  truth  of  the  charge  upon  which  the 
forfeiture  depend*,  "may  render  a  Terdlet 
for  the  government,  even  though  the  proof 
tall*  short  of  what  1*  required  in  a  criminal 
ease  prosecuted  by  indietmvit."  la  Qhaflfe 
It  It.  ad. 


V.  United  States,  IS  Wall.  516,  21  L.  ed. 
908,  the  trial  court,  probably  in  deferene* 
to  what  was  said  In  the  case  of  The  Bur- 
dett, bad  instructed  the  jntj  that  proof 
beyond  a  ressonable  doubt  was  .es*ential  to 
a  recovery;  but,  aa  the  government  [50]  had 
a  verdict  and  judgment,  and  wa*  not  in 
a  poaltion  to  assign  error  upon  the  instruc- 
tion, the  case  hardly  on  be  regarded  as 
settling  the  propriety  of  such  an  instruc- 
tion, especially  as  in  Coffey  v.  United 
States,  116  U.  S.  438,  443,  29  L.  ed.  084, 
880,  8  Sup.  Ct.  Rep.  437,  thirteen  years 
later,  it  was  plainly  assumed  that  in  such 
actions  the  true  measure  of  persuasion  la 
not  proof  beyond  a  reasonable  doubt,  but 
the  preponderating  weight  of  the  evidence. 
The  cases  of  Bo^  v.  United  States,  118 
U.  B.  818,  20  L.  «d.  748,  8  Sup.  Ct.  Sep. 
624,  and  Lees  v.  United  State*,  160  U.  S. 
476,  37  L.  ed.  1160,  14  Sup.  Ct  Bep.  181, 
are  without  present  application,  for  they 
deal  with  the  guaranty  in  the  6th  Amend- 
ment to  the  Constitution  against  compul- 
sory self-incrimination,  which,  a*  this  court 
bsa  held,  embraces  proceedings  to  enforce 
penalties  and  forfeitures  as  well  as  crimi- 
nal prosecutions,  and  ia  of  broader  scope 
than  are  the  guarautiea  in  article  3  and 
the  8th  Amendment  governing  trials  In 
criminal  prosecution*.  Connaelman  t. 
Hitchcock,  142  U.  S.  B47,  fi83.  3S  L.  ed. 
1110,  1114,  3  Intara.  Com.  Rep.  816,  IS 
Sup.  Ct.Bep.  196;  United  States  v.  Zucker, 
161  U.  S.  476.  481,  40  L.  ed.  777,  779,  18 
Sup.  Ct.  Rep.  841;  Hepner  v.'  United  States, 
213  U.  B.  103,  112,  63  L.  ed.  720,  724.  20 
Sup.  Ct.  Rep.  474,  18  Ann.  Cas.  060.  Ses 
also  Csllan  v.  Wilson.  197  U.  S.  840,  640, 
32  L.  ed.  223.  228,  B  Sup.  Ct.  Rep,  1301; 
Schick  V.  United  States,  106  U.  5.  66,  88, 
49  L.  ed.  99,  101,  24  Snp.  Ct.  Rep.  826,  1 
Ann.  Ca*.  586. 

We  conclude  that  it  was  error  to  apply 
to  this  esse  the  standard  of  persuaaioa 
applicable  to  criminal  prosecutions;  and  the 
judgment  is  accordingly  reversed,  with  » 
direction  for  a  new  trlaL 


[51]  JOSEPH  SWIFT,  Fiff.  In  Brr, 
DONALD  A.  UcFHESSON. 

(See  S.  C  Reporter's  ed.  61-67.) 


Note. — On  judgment  as  a  contract  pro- 
tected by  the  contract  clause  of  Itie  Federal 
Constitution — see  nota  to  Rockwell  v.  But- 
ler, 17  L.RAL.  814. 

On  totlolnstvaHas  rf  Jndpnents,  lenersIlT 

In,    ■    LnC>o;ilc   *** 


SI,  « 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Ociu  itaM, 


ftdjndintion  upon  the  mcrite  that  plaiutiS 
h«d  no  eaforccttble  righti  under  the  con- 
tract which  tomiB  the  basis  of  the  luit, 
vhere  it  was  rendered  aft«r  ■  demurrer  to 
the  bill  had  been  overruled,  and  defendant 
had  asked  leave  to  nithdraw  hU  alBmiative 
defence,  offering  to  sulimit  to  a  decree  in 
plaintiff's  favor,  to  which  plaintiff  bad  re- 
.■ponded  b^  a  motion  to  dismiu  the  bill, 
asserting  in  such  motion  righta  under  the 
eontrset  which  provided  for  a  future  ad- 
juitment  trf  profits  and  liabilities  whenever 
the  amount  of  profits  or  losses  should  ul- 
timatelf  be  determined  bj  a  aale  of  certain 
Und. 
[Por  other  cases,  see  Jodsment,  III.  f.  In  Dl- 

gtat  Sap.  Ct.  1008.1 
Ckinstttutlonal   law  —  due   proctiBfl  of 

law  —  Impairing  contract  obllgatlona 
—full  faith  BUd  credit. 

i.  The  refusal  of  a  state  court  to  treat 
a  decree  of  dismissal  io  a  l-'edvral  court  as 
oonclusive  of  a  point  which  had  been  left 
open  did  not  impair  the  obligation  of  tlial 
decree  as  a  contract,  nor  deny  the  full  faith 
and  credit  to  which  it  was  entitled,  nor 
deprive  the  defendanl^of  it  as  property  with- 
out due  proceas  of  law. 
[For  other  cases,  ae*  ConsUtatlonsI  I.tw  441.- 

4M,    14S0-14T41    J  mlnment.    VIII.,    In    Dl- 

sest  Sup.  Ct  1»08.] 

[No.   77.] 

Argued  November  14,  1913.    Decided  Jan- 
uary e,  1014. 


State  of  South  Dakota  to  review  a  de- 
cree which,  on  a  second  appeal,  affirmed  a 
decree  of  the  Circuit  Court  of  Lawrence 
County,  in  that  state,  in  favor  of  plaintiff 
in  an  action  to  enforce  rights  under  a  con- 
tract relating  to  real  property.    AIGrmed. 

See  same  case  below,  on  first  appeal,  22  S. 
D.  106,  133  Am.  St.  Bep.  007,  110  N.  W. 
70;  on  second  appeal,  27  S.  D.  296.  130 
N.  W.  788. 

Statement  by  Mr.  Justice  IiainBr; 

McPherson,  as  assignee  of  Miller,  brought 
suit  a^inst  Swift  in  a  circuit  court  of 
South  Dakota,  seeking  to  establish  bis 
rights  to  an  undivided  one-half  Interest  in 
certain    land    then    in    the    possession    of 


Swift.  The  defendant  denied  that  lf«P)Mr- 
son  bad  any  interest  in  the  proper^.  Ht 
further  claimed  that  McPhersMi  had  Miea 
before  brought  a  similar  suit  which,  after 
being  removed  to  the  circuit  conrt  of  the 
United  States,  had  been  dismissed,  and  that 
this  dismisaal  finally  adjudicated  the  mat- 
ters at  issue  in  favor  of  Swift  and  against 
Mcpherson.  The  record  in  the  former  suit 
was  set  out  in  the  answer;  and  aa  the 
pleadings  in  the  two  casea  twth  deal  with 
the  same  matters,  it  will  conduce  to  brevity 
to  state  the  facts  in  narrative  form. 

[E2]  Swift,  on  May  S,  1888,  purchased  i 
tract  of  land  in  Deadwood,  South  Dakota, 
paying  therefor  tl8,500,  and  taking  the  deed 
in  his  own  name.  Miller,  who  was  a  res- 
ident of  Deadwood,  had  been  active  in  se- 
curing the  land,  and,  on  May  14,  188S, 
Swift  and  he  made  a  contract  which  recited 
that  Miller  "had  purchased  the  land  for 
Swift  and  for  joint  account."  For  his  ser- 
vices in  collecting  the  rents  and  looking 
after  the  property,  Miller  was  to  rcceiva 
one  half  of  the  net  profits,  first  deducting 
8  per  cent  interest  on  the  purchoae  price 
of  118,300.  "In  eonsideraUan  of  Miller'a 
agreement  to  pay  Swift  one  half  of  any 
ultimate  loss  that  might  accrue  on  aaid 
purchase.  Swift  agreed  that.  Miller  should 
receive  one  half  of  the  proQts  ultimately 
accruing  from  the  aale  of  the  property 
over  and  above  the  purchase  price," — 
|18,S00. 

Miller  died  January  12,  1301,  and  Ma 
administrator  obtained  an  order  for  the 
sale  of  Miller's  interest  in  the  land  de- 
scribed in  the  agreement  with  Swift.  After 
advertisement,-  this  interest  was  sold  to 
McPherson  for  K>,005.  Thereupon,  on  May 
18,  1893,  McPherson  filed  in  the  state  court 
a  bill  against  Swift,  which  was  removed 
to  the  United  States  circuit  court.  In  it 
McPherson  set  out  his  purchase  of  Miller's 
interest,  and  alleged  that  at  all  times  since 
Miller's  death,  the  land  could  have  been 
sold  for  a  sum  largely  in  excess  of  >18,500, 
but  that  Swift  had  neglected  to  sell  or  to 
account  for  the  rents  and  profits.  McPher- 
son, In  the  bill,  tendered  Swift  $9,230,  one- 


— see  notes  to  Sharon  v,  Terry,  1  LJt.A. 
672;  Bollong  v.  Schuyler  Nat.  Bank,  3 
L.B.A.  142;  Wiese  v.  San  Francisco  Musical 
Fund  Soc.  7  L.R.A.  677;  Morrill  v.  Mor- 
rill, 11  L.R.A.  I5E;  Shores  v.  Hooper,  11 
LJt-A.  308;  Bank  of  United  States  v.  Bev- 
erly, 11  L.  ed.  U.  S.  76;  Johnson  Steel 
Street  Bail  Co.  v.  Whsrton,  38  L.  ed.  U.  B. 
420;  and  Southern  P.  B.  Co.  v.  United 
States,  42  L.  ed.  U.  S.  369. 

Generally  as  to  full  faith  and  credit  to 
.  be  given  to  state  records  and  judicial  pro- 
ceedings— see  notes  to  Lindley  t.  O'Eellly. 
1  LJt.A.  79;  CuBunington  t.  Belchertown, 
4  ULA.  131;  Band  v.  Hanson,  12  LA.A. 


674;  Wiese  v.  San  Francisco  Musical  Fund 
Soc.  7  L.B.A.  678;  Darby  v.  Mayer,  9  L. 
ed.  n.  B.  367;  Blills  v.  Duiyee,  3  L.  ed. 
U.  B.  411;  D'Arcy  T.  Ketchum,  13  L.  ed. 
U.  S.  B4S:  and  Huntington  v.  AttriU,  36 
L.  ed.  U.  S.  1123. 

Generally  as  to  what  laws  are  void  fta 
impairiuK  obligation  of  contracts— see  notca 
to  Franklin  County  Grammar  School  t. 
Bailey,  10  L.R.A.  406;  Bullard  v.  Northern 
P.  R.  Co.  11  L.R.A.  248;  Henderson  v. 
State,  Soldiers'  A  S.  Monument  Comrt.  13 
L.R.A.  1Q9;  and  FUtcher  v.  Pcok.  S  L.  ad. 
U.  S.  162. 


,yGoo^nv,\ 


ItlS. 


BWIIT  V.  MoPHERSON. 


hmM  of  the  original  purchaie  price,  and 
dBDBiided  m  eoDveyanee  and  k'n  accounting. 
Bwiftte  demnrrcT  hkving  been  overmlcd,  be 
■nawert,  alleging,  among  other  things, 
that  the  original  contract  had  been  fraudn- 
latly  procured  by  Miller,  but  claiming 
titat,  if  eriginalljr  valid,  it  was  a  mere  con- 
tract of  employment  which  had  been  revoked 
bj  the  death  of  Miller,  and  which  therefore 
eoold  not  paai  to  McPberaoti  under  the  ad- 
ministrator's  sale. 

A  replication  was  filed.  Several  tenna 
paaaed  without  [B3]  an;  testimony  having 
been  taken,  and  Swift  finally  notifled  Me- 
FheiMn  tliat  ha  would  accept  the  tender  of 
$0,250,  and  recoguiied  him  as  a  partner  and 
jcMnt  owner  on  the  terms  stated  in  the  bill. 
MePherson  made  no  reply  to  this  offer,  and 
thereupon  Swtft  Bled  a  petition  in  fhe 
cause,  reciting  Mcpherson's  refusal  to  pay 
the  «0,2S0  tendered  in  the  bill,  renewed 
his  ottei  to  accept  the  tender,  and  asked 
leave  to  withdraw  from  his  answer  those 
paragraphs  which  set  up  an  affirmative  de- 
fense, and  "to  submit  ta  a  decree  in  plain- 
tiff's favor  on  such  terms  as  might  by  tiie 
court  be  found  equitable  and  just." 

A  copy  of  this  petition  was  served  on 
UcPherson,  who  waa  required  to  ahow 
eanse  why  it  should  not  be  granted. 

At  the  February  term  (1696)  MePherson 
ippeared  in  person  and  by  his  solicitors. 
Bled  a  response  under  oath,  in  which  he 
nioved  the  court  to  dismiss  his  bill  of  com- 
plaint,  stating   that   his    tender   had    been 
■nade  at  a  time  when  the  value  of  the  prop- 
erty waa  such  that  it  could  have  been  sold 
■t  a  priee  to  net  a  profit;  that  Swift  had 
declined    to    accept    the    tender,    snd    the 
Property    waa    now    much    depreciated    in 
Value;  and  that  the  tender  had  been  with- 
drawn   before   the   procurement   of   the   or- 
4er   to   show   cause.     McPherson's  response 
Concluded  by  the  statement  that  "the  con- 
tract doea  not  requir»  this  affiant  to  pay 
^Uiy   part   of   the   purchase   money   for   the 
Xlroperty,   but   the  same   is   to   be   paid   at 
affiant's  option  out  of  the  proceeds  of  the 
^ale;    and   while   he   waa   willing    to    have 
(laid  the  $0,260  at  the  time  the  tender  waa 
Knade,   the   defendant's   refusal   for   an   un- 
veasonable    time,   and    the   depreciatlcm    of 
'the  value  was  so  great  that  affiant  is  not 
vllIiDg  now  to  exceed  the  strict   letter  of 
the  contract  in  reference  to  the  mode  and 
manner   ol   reimbursing   the   defendant   for 
the   original   purchase   price,   wherefore   he 
prays  the  court  to  diwharge  the  order  to 
•how  cause,  and  to  dismiss  the  complaint 
herein  as  prayed  for  in  this  motion." 

After  argument  by  counsel,  the  court  made 
IB  order  reciting  [S4]  that  "the  cause  com- 
ing on  to  be  heard  on  the  application  of 
Swift  for  leave, to  withdraw  par*.   13  and 

•a  L.  cd. 


14  of  his  answer,  and  to  submit  to  a  decree 
in  plaintiff's  favor  on  such  terms  as  might 
be   equitable  and    the    realatlng 

afQdavit  of  the  plaintiff,  who,  at  the'  same 
time,  by  his  solicitors,  moved  to  dismiss  the 
bill  .  .  .  and  the  court  having  heard 
the  matter  upon  the  affidavit,  bill  of  eom- 
plaint,  ^verified  answer,  and  replication.  It 
is  ordered  that  Gwift's  application  be  de- 
nied, and  it  ia  further  sidjudged  and  de- 
creed that  this  suit  and  bill  of  complaint 

.  .  .  be  and  the  same  is  hereby  dis- 
missed, and  that  defendant  have  and  re- 
cover of  plaintiff,  MePherson,  the  costs  of 
this  suit."  The  defendant  excepted,  but  there 
is  no  record  of  any  appeal  having  been 
taken  by  Swift. 

In  June,  1001,  five  years  later,  MePherson 
brought  the  present  suit  in  the  atate  court, 
alleging  that  Swift  had  collected  Urge 
turns  by  way  of  rent  on  the  land  and  the 
sale  of  lota,  which  sums  were  more  than 
sufficient  to  reimburse  Swift  for  the  pur- 
chase price  of  <1B,S00,  interest  and  expenses, 
and  that  upon  an  accounting,  MePherson 
would  be  entitled  to  one  half  of  these  net 
profits  and  to  an  undivided  one  half  of 
the  lots  remaining  unsold.  MePherson 
prayed  for  such  relief  and  for  partition. 

The  defendant  answered,  attacking  the 
validity  of  the  contract.  He  also  set  out  the 
proceedings  in  the  former  snit,  and  pleadnl 
that  decree  of  dismissal  by  the  United 
States  circuit  court  as  a  bar  to  the  present 

The  trial  resulted  in  Swift's  favor,  but 
the  decree  was  reversed  by  the  supreme 
court  of  the  sUte.  22  S.  D.  170,  133  Am. 
St.  Rep.  907,  116  N.  W.  78.  On  the  second 
trial  the  court  found  that  there  had  been  no 
fraud  on  Miller's  part;  that  the  eontrart 
was  not  one  of  employment,  but  created  an 
interest  in  the  property  which  was  assign- 
able-, that  MePherson  was  the  owner  there- 
of by  virtue  of  the  adminigtrator's  sale; 
that  Swift  had  received  1103,433  from 
rental  and  sale  of  land,  and  [EB]  that  after 
proper  deductions  there  was  a  net  profit 
of  (22,374.  A  decree  was  thereupon  entered 
in  favor  of  MePherson  for  111,167,  snd  also 
for  an  undivided  one  halt  of  over  100  city 
lots  remaining  nnsold.  On  appeal  the  de- 
cree was  affirmed  (27  B.  D.  296,  ISO  N. 
W.  768],  and  the  ease  was  tl 
here  by  writ  of  error. 

Mr.  Edwin  Tan  Clae  argued  the  canae, 
and,  with  Messrs.  William  H.  Beck,  Frank 
L.  Qrant,  and  Philip  B.  Van  Cise,  filed  a 
brief  for  plaintiff  in  erron 

The  Fedeiial  court  should  have  denied  the 
application  to  dismiss  as  coming  too  late, 
and  granted  defendant's  application  as  con- 
stituting a  coDtroet. 

L..n.«.,G008lt       •" 


SUPREME  COURT  OF  THE  UNITED  STATES. 


On.  Tnx, 


3  BL  Ccm.  2B6;  1  Freenuii,  Judgm.  4th 
ed.  II  202,  4T8i  2  Bluk,  Judgm.  |  700; 
Minor  v.  Mcchauict'  Bank,  1  PeL  40,  74,  80, 
7  L.  nd.  47,  59,  01;  Etmu  t.  UcMfthui,  1 
AU.  4fi;  ThomBMD  v.  Oduni,  31  Ala.  108, 
W  Am.  Dec  ISS;  Bouth  Branch  R.  Co.  t. 
Long,  20  W.  Va.  092;  WobUord  t.  Compton, 
7&T*.  337;  BamaidT.  Daggett,  08  Ind.  SOS; 
Meiritt  t.  Cunpbell,  47  Cal.  e42;  Canning- 
ham  V.  Schler,  OS  Ga.  106 1  Harria  t.  Pres- 
ton, 10  Ark.  201;  Hallack  t.  Loft,  19  Colo. 
81,  34  Fac.  COS;  Waldron  t.  Angleman,  71 
N.  J.  L.  100,  68  AU.  GOB;  O'Brien  ft  Cock- 
eroft,  Edc.  Formi,  631-634;  24  Am.  k  Eng. 
Enc.  Law,  877;  IS  Enc.  PI.  ft  Pr.  898;  United 
SUtc*  T.  Parker,  120  U.  S.  BS,  96,  30  L.  ed. 
601,  604,  7  Sup.  Ct.  Rep.  464;  Fraser  t. 
Weller,  0  McLean,  11,  Fed.  Caa.  No.  6,004; 
CunninghaiD  t.  Milwaukee,  13  Wis.  120; 
Hyatt  T.  Challiai,  66  Fed.  207,  69  Kan.  422, 
6S  Pac.  487;  CiOBBman  t.  Davii,  79  Cal.  603, 
21  Pac.  963;  Phillpotta  t.  Blasdel,  10  Nev. 
19;  Plummer  r.  Douglsa,  14  Iowa,  OS,  81 
Am.  Dec  460;  Ford  t.  Roberta,  14  Colo.  291, 
23  Pac.  322;  Axiom  Min.  Co.  t.  Little,  6 
S.  D.  438,  01  N.  W.  441;  Axiom  Min.  Co.  t. 
White,  0  8.  D.  010,  02  N.  W.  966;  Pullman's 
Palace  Car  Co.  t.  Central  Trnnsp.  Co.  171 
U.  8.  1S8,  43  L.  ed.  108,  18  Sup.  Ct.  Rep. 
808;  American  Steel  ft  Wire  Co.  t.  Majer 
ft  E.  Co.  123  Fed.  204;  Hat-Sweat  Mfg.  Co. 
T,  Waring,  46  Fed.  87;  Pullman'i  Palace- 
Car  Co.  V.  Central  Tranep.  Co.  49  Fed.  201; 
Herahberger  v.  Blewett,  66  Fed.  170;  Calla- 
han y.  HickB,  90  Fed.  OSB;  WeUhach  light 
Co.  V.  Mahkr,  88  Fed.  427;  Chicago  ft  A.  R. 
Co.  T.  Union  Rolling  Mill  Co.  109  U.  6.  713, 
716,  27  L.  ed.  1086,  1080,  S  Sup.  Ct  Hep. 
694;  Rufflbly  v.  BUinton,  24  Ala.  712;  Or- 
phan Aajlum  Boc.  t.  H'Cartee,  Hopk.  Ch. 
372;  Bank  of  State  t.  Roae,  1  Rich.  Eq.  202; 
BethU  V.  iicEjLj.  Chevei,  Eq.  98;  Hall  y. 
McPhenon,  3  Bland,  Ch.  629;  Willard  t, 
Wood,  104  U.  B.  621,  41  L.  ed.  639,  17  Bup. 
Ct  Rep.  176;  1  Dan.  Ch.  PL  ft  Pr.  6th  Am. 
ed.  *791.  But  aa  it  did  not,  its  action  must 
be  eonatnied  aa  a  finality,— a  dlBmiiial  on 
the  merita. 

While  the  effect  given  a  atate  judgment 
may  be  gOTcrned  by  the  declaiona  of  thi 
•tata  court  (Union  ft  Planters'  Bank  t 
Hemphla,  189  U.  S.  71,  47  L.  ed.  712,  2: 
Sup.  Ct.  Rep.  604),  another  rule  prevails  ai 
to  the  coDstruction  of  a  proceeding  and  de- 
cree of  the  Federal  court  (Gunter  v.  Atlan- 
tic Coaat  Line  R.  Co.  200  U.  S.  273,  290,  291, 
00  L.  ed.  477,  486,  487,  26  Bup.  Ct.  Rep.  262; 
Deposit  Bank  v.  Frankfort,  191  U.  8.  499, 
610,  617,  48  L.  ed.  270,  283,  24  Sup.  Ct  Rep. 
164;  Embr;  v.  Palmer,  107  U.  B.  3,  27  L. 
ed.  S40,  2  Sup.  Ct  Rep.  26;  Cohen  v.  Vir- 
ginia, 6  Wheat.  264,  S  L.  ed.  267 1  Ohio  L. 
Ins.  ft  T.  Co.  T.  Debolt,  10  How.  410, 14  L.  ed. 
997;  McOnUough  v.  Virginia,  172  U.  8.  102, 

«0# 


43  L.  ed.  382,  19  Bup.  Ct  Rep.  194;  Jeflw^ 
s<ni  Branch  Bank  v.  fflcelly,  1  Black,  430,  44S, 
17  L.  ed.  173,  177;  Douglas  v.  Keutuckr, 
188  U.  8.  468,  600.  42  L.  ed.  663,  667,  18 
Bup.  OL  Rap.  1B9 ) . 

The  recitals  in  the  decree  of  Febmarj  2S, 
1896,  are  useful  here  as  conclusively  low- 
ing what  evidence  was  used  upon  the  hear- 
ing (to  wit,  the  affidavit*  and  the  plead- 
iDge),  and  such  recitals  arc  sanctioned. 

2  Dan.  Ch.  PI.  ft  Pr.  6th  Am.  ed.  1002, 
1003;  Putnam  v.  Day,  22  Wall.  00,  67,  S2 
L.  ed.  704,  700. 

This  decree  answers  all  the  requirements 
of  a  final  judgment.  It  was  rendered  (1) 
after  a  hearing;  (2)  upon  the  pleadings  and 
the  affidavits;  (3)  upon  being  fully  advised; 
and  (4)  it  is  ordered,  considered,  adjudged, 
and  decreed  without  qualifying  words,  and 
awards  costs.    It  was  and  ia  a  finality. 

1  Freeman,  Judgm.  |  270;  Story,  Eq.  Jnr. 
I  1623;  I  Dan.  Ch.  PI.  ft  Pr.  6th  Am.  ed. 
"069,  793;  2  Dan,  Ch.  PI.  ft  Pr.  *0M; 
Baker  v.  Cummingi,  181  U.  8.  117,  126,  46 
L.  ed.  776,  780,  SI  Sup.  Ct  Rep.  67B;  Leaiy 
T.  Long,  131  U.  S.  ccxviii  Appz.  and  20  I., 
ed.  301;  Hubbell  t.  United  States,  171  V.  S. 
203,  43  L.  ed.  130,  18  Sup.  Ct  Rep.  828; 
Jaroi  Hygienic  Underwear  Co.  v.  Fleeoe 
Hygienic  Underwear  Co.  66  Fed.  424;  Amer- 
ican Eip.  Co.  V.  MuUins.  212  U.  S.  311,  314, 
63  L.  ed.  626,  627,  29  Sup.  Ct  Rep.  381,  U 
Ann.  Cas.  530;  Gove  v.  Lyford,  44  N.  H. 
526;  Taylor  v,  Yarbrough,  13  Gratt  1S3; 
Foota  T.  Qibbs,  1  Gray,  41E;  Rorrowscale  v. 
Tuttle,  6  Allen,  377;  Edgar  v.  Buck,  00 
Mich.  366,  32  N.  W.  044;  Bchulmeistcr  v. 
Blendon  Twp.  120  Mich.  48B,  80  N.  W.  237; 
Scully  V.  Chicago,  B.  ft  Q.  R.  Co..  46  Iowa, 
628;  Chesapeake  ft  0.  R.  Co.  v.  McCabe,  213 
U.  8.  207,  63  L.  ed.  765,  89  Sup.  Ct  Rep. 
430;  Fayerweather  v.  Ritch,  19G  U.  8.  270, 
49  L.  ed.  193,  26  Sup.  Ct.  Rep.  68. 

In  the  absence  of  the  words  "witltont 
prejudice"  or  othv  equivalent  qnalifiea- 
tions,  it  ia  held  in  the  Federal  coorts,  and 
in  those  maintaining  separate  jurisdictions 
for  law  and  chancery,  that  the  decree  Is  pr*- 
snmptively  on  the  merit*.  In  addition  to 
eases  already  cited,  we  refer  to  the  follow- 
ing: 

Durant  v.  Essex  Co.  7  Wall.  107,  19  L.  «d. 
164;  Case  V.  Beauregard  (Case  v.  New  Or- 
leans ft  C.  R.  Co.)  101  U.  B.  688,  SS  L.  ad. 
1004;  Lyon  v.  Perin  ft  G.  Hfg.  Co.  126  U.  8. 
098,  31  L.  ed.  839,  8  Sup.  Ct  Rep.  1024; 
Lawrence  v.  Nelson,  143  U.  8.  216,  38  L.  ad. 
130,  12  Sup.  Ct.  Rep.  440;  Rigelow  v.  Wla- 
soT,  1  Gray,  301;  Blacklnton  v.  Bladdnton. 
113  Mass.  231;  Knowltou  v.  Hanbni7,  117 
111.  471,  6  N.  E.  681;  Stickney  v.  Ooudy, 
132  III.  213,  23  N.  E.  1034;  Adams  t.  Cain- 
'  eron,  40  Slich.  606;  Billing  v.  Gilmer,  8  C.  C. 

Ml  u.  a- 


SWIFT  T.  HoPHBHSON. 


Mr.  Norman  T.  Hason  krgucd  the  cause, 
«jid,  with  Metars.  Jamc*  0.  BUnlej  and 
CTbunben  Kellar,  Bled  ■  brief  for  ddeailuit 

Tke  cMnpUinaiit,  McPherMn,  In  >  Fed- 
^  ■  ■!  equity  cue,  had  the  absolute  right  to 
^  SuqIm  his  bill  without  prejudice, 

SimkiOB,  Fed.  Eq.  Suit,  Zd  ed.  p.  349  tuid 
^i^ues;  Luglois  t.  Matthieuen,  165  111.  280, 
4&C3  N.  E.  490;  «  Enc.  PI.  i  Pr.  833,  and 
■K.«3te;  The  Bainbridge,  IIB  C.  C.  A.  88.  199 
^?'«d.  404;  Morton  Trust  Co.  ▼.  Keith,  160 
^>-«d.  SOS;   1  Bcijh,  Eq.  Pr.  46ft-lT3, 

A  judgment  to  be  ra>  fvdicata  must  be 
K»X3  the  merit*. 

—  Ex  parte  Iioung  June,  160  Fed.  264,  and 
«=^uee  cited;  Haldeman  v.  United  SUtea,  91 
'KJ  ,  S.  eS4,  2S  L.  ed.  433;  StrattoD  t.  Essex 
C^dunty  Park  Commission,  1S4  Fed.  901. 

Hr.  Justice  Lamar,  after  making  the 
VoT^oing  statement  of  facia,  delivered  the 
opinion  of  the  court: 

In  the  record  there  are  siity  aasign- 
nents  of  error,  involving  manj  rulings  of 
tbe  trial  court  and  the  conitructian  of  the 
contract.  We  can  only  consider  those 
Khich  preMnt  tbe  Federal  question  ttiat, 
in  lailiDg  to  snatain  the  plea  of  rs«  judicala, 
tbe  court  dented  plaintiff  a  right  arising 
under  the  laws  of  the  United  States.  The 
refusal  of  the  state  court  to  treat  the  decree 
of  the  United  States  court  as  a  bar  to  the 
present  action  is  said  to  have  impaired  the 
obligation  of  that  decree  as  a  contract; 
denied  the  full  faith  and  credit  to  whicb 
it  waa  entitled,  and  deprived  Swift  of  it  as 
property  without  due  proceaa  of  law.  But 
all  these  eonteotions  Anally  resolve  them- 
selves  into  the  single  question  as  to  wtiptb- 
er  the  dismissal  was  on  the  merits.  Anally 
adjudicating  that  McPherson  had  no  en- 
forceable rights  under  the  eoutract  wliicb 
waa  the  bans  of  that  suit. 

Ordinarily,  such  a  question  i*  aniwtred 
by  a  mere  iaspectioD  of  the  decree,— the  pre- 
sumption being  that  a  [S6]  diamiasal  in 
equity,  without  qualifying  words,  Is  a  final 
decision  oo  the  merits.  That  presumption  of 
finality,  however,  disappears  whenever  tbe 
record  shows  that  the  court  did  not  pass 
npoB  tbe  merits,  bnt  dismissed  the  bill  be- 
cause  of  a  want  of  jurisdiction,  for  want 
of  parties,  because  the  suit  was  brought 
prematurely,  because  the  plaintiff  had  a 
ri|^l  to  ftle  a  aubaequent  bill  on  the  Kanie 
subject-matter,  or  on  any  other  ground  not 
going  to  the  merits.  Tbe  scope  of  such 
decree  must  tn  all  cases  be  measured  not 
only  by  the  allegations  of  the  bill,  but  by 
the  ground  of  the  demurrer  or  motion  on 


which  the  dismissal  wu  based.  Hughes 
V.  United  Btatw,  4  Wall.  237,  18  L.  ad. 
SOS;  Tieksburg  v.  Benson,  231  U.  S.  259, 
ante,  209,  34  Sup.  Ct  Bep.  99. 

From  an  azamination  of  this  reeord  It 
is  evident  that  the  dismissal  by  the  Uuited 
States  court  waa  not  tor  want  of  merit 
in  the  bill,  because  the  demurrer  liad  al- 
ready been  overruled.  It  waa  not  (or  in- 
sulBcienc7  of  tbe  teatimcmy,  because  none 
had  been  taken  though  answer  and  replica- 
tion had  been  filed.  It  waa  not  a  dismiasai 
after  a  hearing  on  bill  and  anawer  alone, 
for  the  defendant  was  asking  to  withdraw 
his  affirmative  defense,  and  insisting  that 
a  decree  be  entered  in  favor  of  McPherson. 
It  was  not  a  dismissal  as  on  a  rsiront,  tor 
the  plaintiff  not  only  did  not  renounce  his 
cause  of  action,  but.  In  his  motion  asserted 
his  rights  under  a  contract  which  provided 
for  a  future  adjustment  of  profits  and  li*- 
bilitiei,  whenever  the  amount  of  profits  or 
loBiea  waa  ultimately  determined  by  the 
actual  sale  of  the  land. 

McPherson  seems,  at  first,  to  have  as- 
sumed that  it  was  not  neceMsry  to  wait 
until  the  property  had  been  sold,  but  that 
by  a  then  present  payment  of  19,260,  he 
could  at  once  acquire  title  t«  an  undivided 
halt  interest  in  tlM  lota.  HU  tender  of 
that  Bum  waa,  however,  declined  by  Swift, 
who,  a  year  or  more  later,  finally  decided 
to  accept  the  money,  and  asked  that  a 
decree  be  entered  in  Mcpherson's  fBTOt. 
McPherson  then  refuaed  to  pay  what  [57]  he 
had  previously  offered,  explaining  in  his 
reaponae  to  Swift'a  motion,  that  since  the 
rejection  of  the  tender  tbe  land  had  de- 
creased in  value,  and  asserting  that  he  waa 
not  then  willing  to  do  more  than  was  re- 
quired by  the  contract,~under  which  he 
could  wait  until  the  ultimate  sale  of  the 
property  to  determine  what,  if  anything, 
he  was  bound  to  pay.  He  thereupon 
'-moved  the  court  to  dismiss  tlie  bill,  a* 
prayed  for  in  this  motion."  The  motion 
was  granted,  and  Swift  excepted. 

The  roeord  presented  an  unusual  and 
Bomewlint  ludicrous  abilting  of  positions, — 
with  the  defendant  insisting  that  a  decree 
be  entered  against  himsell;  the  complainant 
reetsting  a  decree  in  his  favor;  and  the 
defendant,  with  no  croea  bill  filed,  excepting 
to  a  dismisHal.  Of  course,  this  reversal  of 
position  does  not  change  the  legal  effect 
of  the  decree,  but  it  serves  to  emphasice  the 
fact  that  it  waa  not  a  decree  against  plain- 
tiff on  the  merita,  but  one  based  on  He- 
Pherson'a  motion  which  asserted  a  contract 
Axing  liability  and  giving  him  righta  de- 
pendent on  the  ultimate  outcome  of  the  In- 
vestment. The  court  did  not  decide  what 
those  riglita  were,  nor  did  it  adjudicate  that 
I  a  suit  to  enforce  them  eonld  not  tbtmttcr 
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be  flied.  Tb*  decree,  not  b«ing  on  tbe  mer-  aerahip  of  wbicb  he  wm  K  member,  except 
Ite,  could  not  be  •  tar  to  such  «nbeequent  after  ten  days'  notice  to  the  ittorney  gen- 
nit  in  a  etate  or  United  SUtes  court  (Tei-  w-il  and  «t«te  trewurer,  4nd  eren  then,  not 
U    Cotton    Produrt.    Co.    ».    Stame.,    128    without  rrtainingpoMeeei on  of  enough   of 

p_j    lo-ii      -m..  „» 1  ...  . t  *!,-  j^    t""*  »»«eti  to  pay  the  tax,  where  in  law  ud 

Fed.  183).  The  refnaal  to  t««t  the  de-  ^  ^^^^^^^  ^f/^,^  ^^^^.^  company  etood 
eree  aa  coneliuife  of  a  point  which  had  i„  gu,,),  relation  to  the  property  u  to  meke 
been  left  open  did  not  deprive  Swift  of  it  liable  for  allowing  unauthoriied  peraona 
.  any  Federal  right,  and  the  judgment  of  the  to  take  poeaesaion. 
Snpretne  Court  of  South  DakoU  murt  be  t^or  other  eaiei.  >we-Canatl(utloD*J  L4w.  IT- 
■fllTTYi.^  *•■  *■  *•■  '"  ^Ueet  Sap.  Ct.  1908.) 

""™'°'  Constitution«l  U»  —  due  proceaa  of  Uw 

—  Mite  deposit  bozea  —  retklntiic  ■•• 

•ets  for  inheritance  tax. 
3.  Frahibiting    a    aale    depoiit    company 
from   permitting   the   removal   of   the  con- 
tents of  a  aaie  deposit  box  after  tbe  doth 
of   the   renter,   whether   atanding  solely   in 
*-"  name  or  In   the  joint  name  of  the  de- 
.     led  and  others,  or  in  the  name  of  a  part- 
State  Treasurer  of  tbe  State  of  Illinois;    nership  of  which  he  wu  a  member,  witnout 
and  Walter  K.  Lincoln,  Inheritance  Tax    retaining  assets  sufRcient  to  pay  the  state 
Attorney.                                                               inheritance  tax,  aa   is  done  by   III.  ^  act  of 
Jut^  1,  1909,  does  not  deprive  the  company 
(Bee  S.  C.  Reporter's  ed.  8ft-71.)             of  its  property  without  due  process  of  laif, 
nor  arbitrarily  burden  it  with  a  liability- 
Elpror  to  state  court  —  qneatlona  review-     [I'or  other  caiea.  see  Constitutional  Law,  IT. 
able  —  construction  of  oontract.                    ^-  «.  b.  Id  Dijesl  Sup.  «    1908.1 

1.  The  construction  by  a  sUte  eourt  of  ConHlltutlonal  law  —  Impairing  con- 
tfae  contract  relstion  between  s  safe  deposit  tract  obligations  —  charter  at  sffe  dc- 
company    and    ita    box    renters    as    one   of        posit  company. 

1..  iliir  and  tailee  is  conclusive  upon  the  Fed-  *■  Charter  power  to  do  a  safe  deposit 
eral  Supreme  Court  when  determining  upon  business  i*  not  impaired  by  tbe  provisions 
writ  of  error  to  the  state  court  the  con-  of  the  Illinois  inheritance  tax  law  of  July 
stitutionality  of  tbe  provieioos  of  the  Illi-  1,  3909,  under  which  the  contents  of  sah 
nois  inheritance  tax  law  of  July  1,  1900,  deposit  boxes  cannot  be  removed  after  the 
which  operate  to  seal  safe  deposit  boxes  for  death  of  the  renter,  whether  sUnding  solely 
a  limited  period  after  the  desth  either  of  a  in  bis  name  or  in  the  joint  nsme  of  the  de- 
sole  renter,  or  of  one  of  two  or  more  joint  cedent  and  others,  or  in  tbe  name  of  a  part- 
r«nters,  unless  by  such  construction  the  nership  of  which  he  wss  a  member,  except 
statute  is  made  to  violate  U.  S.  Const.,  Hth  after  ten  days'  notice  to  the  attorney  gen- 
Amend.,  as  being  an  arbitrary  attempt  to  eral  and  the  state  tresaurer,  and  even  tben 
create  liabilities  arising  out  of  possession  not  without  retaining  possession  of  enougb 
where  there  is  no  possession  in  fact.  of  the  asset*  to  pay  tlie  tax. 
(For  other  cnsei,  lee  Apneal  and  Error,  2072-  IFor     other    cases,     see    ConatllnCloiiBl     Law, 

S226.  In  Dlcest  Sup.  Ct.  1008.]  1879-1383,  In   Dlxeat  Sup.  Ct   1008.] 

Const itntional  law  —  due  process  of  law  £rror  to  ataie  court  —  scope  of  review 

—  inheritance  tax  —  sealing  safe  de-  —  Federal   question  —  searcfaea   and 

posit  boxes  upon  death  ot  renter.  selsnres. 

2,  A  safe  deposit  company  is  not  srbi-  5.  A  question  respecting  sn  alleged  viola- 
trartly  charged,  without  due  process  of  law,  tlon  of  the  prohibition  of  U.  S.^^ppnst.,  4tb 
— ="-   a  duty  to  supervise  tbe  delivery  and  Amend.,  against  unreasonable  searches  and 


to  determine  tbe  ownership  of  property  over  seizures,   csnnot   be   reviewed   by   the 

which  it  has  no  control,  by  tne  provisions  eral  Supreme  Court  on  writ  of  error  to  a 

of  the  Illinois  inheritance  tax  law  of  July  state  court,  since  such  prohibition  does  not 

1,   1609,  under  which   the  contents  of  safe  apply  to  the  states. 

deposit  boxes  cannot  be  removed  after  the  [For  other  esses,  see  App^sl  and  Brror,  20TS- 

death  of  the  renter,  whether  sUnding  solely  *''«•   ■'  '*'«"'  '^"l''  <^t.  1B08.1 

in  his  name  or  in  the  joint  name  of  the  de-  Constltntlonal     law  —   Impolrlnc    ooa- 

eedent  and  others,  or  in  the  name  of  a  part-  t'"«*  obllgationa  —  eeallnv  safe  d«> 

posit  boxes  after  death  of  renter. 

Non.— On    what   questions    the    Federal  e.  The  obligations  ot  the  contract  between 

Bnprerae  Court  will  consider  in   reviewing  a   safe   deposit   company   and   its   joint   W 

»!.-  :..! i — 1  -i_i L.     —  — •-  i_  gj^  jjj^  renters  are  not   impaired  bj   tlie 

Crovisioni   of   the   Illinois   Inaerltance    tax 
iw  of  July  1,  1909,  under  which  the  omi- 

On  writs  of  error  to  state  courts  In  coses  tents  of   safe   deposit   boxes   cannot  be   re- 

iflvolving  questions  of  due  process  of  law —  moved  after  the  death  of  tbe  renter,  wbeth- 

'Me  note  to  Burt  v.  Smith,  CI  L.  ed.  121.  er  standing  solely   in   bis  name  or  in   the 

As  to  levv  upon  or  garnishment  of  con-  joint  name  of  the  decedent  and  others,  or 

tents  of  sealed  Mckage  or  locked  receptacle  in  tbe  name  of  a  partnership  ot  which  be 

— see   note   to   Tillinghost   t.   Jobnaon,   41  was  a  member,  except  after  ten  days'  notice 
T.S.A.(N.8.)    7M.                                                'to  the  attorney  general  and  the  sUte  trcM- 

«M  tst  D.  a. 
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nrcr,  and  even  then  not  without  retainine 
posseaaion  of  enough  of  the  asaeti  to  pmy 
tin  tMX,  since  the  company,  joint  rentera,  or 
llrau,  e*ch  mftde  the  contract  in  the  light 
of  tbe  power  of  the  state  to  legislate  for 
the  protection  of  the  estate  of  any  one  of 
tlie  joint  renters  or  partners  that  might  die 
dnring  the  term. 
[Fo.'    other    voaea,    see    Constitutional    Law, 

1460-14T4.    1;   Dlseat  Bvp.    Ct.   1908.] 
ConstllntloiMl    law  —   Impatrfug    oon- 
traet  obUgmtlons  — '  s«fe  deposit  box 

7.  AH  renewals  of  contracts  of  joint 
r^tal  of  safe  deposit  boxes,  made  after  the 
enactment  of  th».  Illinois  inheritance  tai 
taw  of  July  ],  1900,  under  which  the  t 
tents  of  safe  deposit  boxes  cannot  be 
moved  after  the  death  of  the  renter,  whether 
■landing  solely  in  his  name  or  in  the  joint 
ntme  of  decedent  and  others,  or  in  the  name 
ol  a  partnership  of  which  he  was  a  member, 
acept  after  ten  days'  notice  to  the  attor- 
ney general  and  state  treasurer,  and  even 
then  not  without  retaining  possetsioa  of 
enough  of  tbe  assets  to  pay  the  tax,  are 
made  in  the  light  of  the  provisions  of  such 
statuU. 

[ror    other    ctises,    see    CoDitltotlQual    Law, 
1450-14T4,   In   Dice.     Sup.    Ct.   lOOa.] 

[No.  138.] 

Argned  December  16,  1013.     Decided  Jan- 
uary 6,  1914. 

1y  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree 
which  ofSrmed  a  decree  of  the  Circuit  Court 
of  Cook  County,  in  that  State,  sustaining 
a  demurrer  to  and  dismissing  the  bill  in  a 
suit  to  enjoin  the  enforcement  of  the  pro- 
visions of  the  state  inheritance  tax  law, 
sealing  safe  deposit  boxes  after  the  death 
of  the  sole  or  joint  renter.     AfTirmed. 

See  same  case  below,  260  III.  6S4,  95  N. 
E.  S73,  Ana.  Cas.  I012B,  430. 

Statement  by  Mr.  Justice  Lamar: 
By  the  act  of  July  1  1900,  the  lUinoU 
legislature  passed  an  Inheritance  tax  law 
like  that  considered  in  Magoun  v.  Illinois 
Trust  A  Sav.  Bank,  170*  U.  B.  283,  42  L. 
cd.  1037,  18  Sup,  Ct  Rep.  S94.  The  Bth 
•action  of  the  statute  provides  in  substance; 
That  no  safe  deposit  company,  corpora- 
tion, or  person  [60]  having  in  poaieuion  or 
nnder  oontrol  secnritiea  or  aaseta  belonging 
to  or  standing  In  the  name  of  a  decedent, 
or  in  the  joint  name  of  the  decedent  and 
another  person,  or  in  the  naine  of  a  part- 
nership of  which  he  was  >  member,  aball 
deliver  sneh  assets  to  the  legal  representa- 
ti*«  of  the  deceased  or  to  tbe  survivor  of 
the  'Joint  holders,  or  to  the  partnership  of 
which  lie  was  a  member,  without  ten  days' 
noUe*  to  the  attorney  general  and  treasurer 
of  tb*  state,  who  were  authorized  t«  ex- 
■I  L.  cd. 


amine  the  securities  at  the  time  of  the  de- 
livery. It  was  further  provided  that  no 
delivery  should  be  made  unless  such  holder 
should  retain  a  sufficient  portion  of  the 
assets  to  pay  the  state  tax  tliereaft«r 
asEessed,  unless  such  state  sfScers  gave  con- 
sent in  writing.  Failure  to  give  the  notice 
or  to  retain  lucb  amount  rendered  the  de- 
posit company,  corporation,  or  person  liable 
for  the  tax  and  to  a  penalty  of  $1,000. 

On  March  15,  1010,  the  National  Safe 
Deposit  Company  filed  in  the  circuit  court 
of  Cook  county,  Illinois,  a  bill  against  the 
treasurer  and  attorney  general,  alleging 
that  the  company  was  incorporated  in  1B81 
to  do  a  safe  deposit  business,  and  that,  in 
pursuance  of  its  chsrter,  it  had  erected  a 
building  with  large  vaults  into  which  13,291 
safe  deposit  boxes  had  been  built  and  0,702 
rented,— 317  to  partnerships  and  4,104  were 
held  jointly  by  more  than  one  person.  That 
prior  to  July  1,  1009,  it  had  made  yearly 
contracts  for  the  rental  of  said  boxes,  moat 
of  which  were  still  of  force.  The  rent  con- 
tracts    recited    that    in     consideration     of 

t paid,   the  company  "bad   rented 

to  safe  No.  in  the  vaults 

of  this  company  for  the  term  of  one  year," 
and    that   its   liability   was   limited   to  the 
exercise  of  ordinary  diligence  in  preventing 
tbe  opening  of  the  safe  by  any  person  other 
than  the  renter  or  his  duly  authorised  rep- 
resentative.    "No  one  except  the  renter,  or 
liis  deputy,  to  be  designated  in  writing  on 
the  books  of  the  company,   or,   in   ease  of 
death,'  his    legal    representative,    to    have 
cess  to  the  ssfe"     ...     No  renter  will 
[60]  permitted  to  enter  the  vaults  exsept 
the  presence  of  the  vault  keeper.    In  case 
of  loss  of  key  or  combination  tlie  lock  will 
bt>   changed   at  the   expense   of   the   renter. 

The  bill  alleged  that  the  safes  could  be 
opened  only  by  two  keys,  or  two  combina- 
tions, one  of  which  keys  or  combinations 
was  held  by  or  known  only  to  the  renter, 
the  other  being  held  or  known  only  by  the 
compoity's  agents.  So  that  it  required  tbe 
joint  act  of  the  customer  and  the  company 
to  secure  access  to  the  contents, — the  com- 
pany having  no  right  or  means  of  access  to 
the  box  itself,  nor  did  it  possess  any 
knowledge  or  information  as  to  the  owner- 
ship of  the  securities  deposited  therein. 

The  bill  further  alleged  that,  notwith- 
standing these  facts,  the  defendants  insisted 
that  the  Deposit  Company  had  such  posset- 
sion  or  control  of  the  contents  as  to  make 
it  incumbent  upon  it  to  prevent  access  there- 
to by  all  persona  for  ten  days  after  tbe 
death  of  the  sole  or  joint  renter;  that  this 
deprived  the  Deposit  Company  of  the  right 
to  do  the  business  for  which  it  had  been 
chartered,  made  it  break  its  contract  that 
BtS 
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it  would  ftllow  DO  one  except  the  renter 
or  hit  agent  or  repreeeotatire  to  have 
aeceM  to  the  boxes;  interfered  with  it* 
busineft  by  depriving  the  repreaentative 
kod  BurriTOT  of  their  right  to.  QM  the  box 
and  contcntei  inipoMd  upon  the  Depoait 
Company  the  riak  of  determlniDg  who  w^e 
the  owner  of  the  contenta  of  the  box,  and 
impoaed  the  du^  of  acting  m  a  tftx-colleot- 
ing  agent  for  the  itate.  The  bill  slao  alleged 
that  the  compan}'  had  been  threatened  with 
■uita  b;  depoaitora  it  it  yielded  to  the  com- 
mand of  auch  void  act.  In  order  to  pre- 
vent a  multiplici^  of  aulta,  and  to  avoid 
tlie  heavy  atatutory  t)enaItieB,  the  company 
prayed  that  the  defendants  be  enjoined  from 
enforcing  the  atatute  againat  it. 

The  defendant!'  demurrer  was  auatained. 
That  ruling  woa  offlrmed  by  the  aupreme 
court  of  Illinoia,  three  judgea  diaaenting 
(260  Til.  584,  9G  N.  E.  OTS,  Attn.  Cafl.  1912 
fi,  430).  The  caae  waa  then  brought  here 
by  writ  of  error. 

Meoara.  George  Packard  and  John  S. 
Milter  argued  the  cause,  and,  with  Mr. 
Merritt  Starr,  filed  a  brief  for  plaintiff  in 

For  the  purpoeea  of  the  constitutional 
queatiou  raiaed  here,  thia  court  mnat  deter- 
mine what  the  true  relation  between  the 
aafety  depoait  company  and  ita  customers  is ; 
and  we  maintain  that  it  clearly  ia  not  that 
of  bailment. 

TnUoclE  T.  Mulvane,  184  U.  B.  CIS,  46  L. 
ed.  eee,  22  Sup.  Ct.  Rep.  372. 

The  essential  elements  of  bailment  are 
whally  wanting  in  the  transaction!  i.  «.,  re- 
ceipt, posaesiion,  delivery. 

Union  Trust  Co.  v.  Wilsan,  IBS  U.  B. 
630,  537,  49  L.  ed.  1164,  1166,  26  Sup.  Ct. 
Bep.  766;  Moore  v.  Manafleld,  1B2  Mass.  302, 
94  Am.  St.  Bep.  SS7,  06  N.  E.  393;  2  Ene. 
U.  S.  Sup.  Ct.  Rep.  783;  Btory,  Bailm.  9tb 
ed.  i  2;  Jonea,  Bailm.  1;  Schouler,  Bailm. 
f  2;  Security  Warehousing  Co.  v.  Hand,  SOS 
U.  S.  416,  421,  61  L.  ed.  1117,  1121,  27 
Sup.  Ct.  Bep.  720,  11  Ann.  Caa.  789. 

It  is  argumentatirely  aaid  in  the  opinion 
of  the  state  court  that  oa  the  atate  has,  upon 
and  from  the  death  of  the  decedent,  a 
'tested,"  t.  «.,  an  accrued,  right,  in  the  tax, 
which  ia  a  tax  on  the  right  at  succession, 
and  not  on  the  property  of  a  decedent,  it 
therefore  baa  a  vested  flnaneial  right  in  the 
eatate  or  property  by  which  the  tax  ia 
measured.  His  is  an  unfounded  proceas  of 
reasoning  which  only  serves  to  obscure  the 

Koebersperger  t.  Drake,  187  HL  122,  41 
LJLA.  448,  47  N.  E.  321;  Merrilleld  r.  Peo- 
ple, 2l2  lU.  400,  78  N.  E.  448;  Knowlton 
V.  Moore,  178  U.  B.  41,  47,  44  L.  ed.  989, 
S7S,  SO  Sup.  Ct  Bxp.  747 ;  MagouB  *.  IIU  joU 
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Trust  ft  Sav.  Bank,  170  U.  S.  283,  <2  L.  ad. 
1037,  IB  Sup.  Ct.  Bep.  694;  Home  Ina.  Co. 
v.  New  York,  134  U.  S.  694,  33  L.  ed.  10£S, 
JO  Sup.  Ct.  Rep.  693;  Flint  v.  Stone  Traey 
Co.  220  U.  S.  107,  162,  66  L.  ed.  389,  417, 
31  Sup.  Ct.  Bep.  342,  Ann.  Coa.  19J2B,  1312. 

Where  an  impairment  of  contract  or  a 
deprivation  of  property  rights  without  due 
process  is  relied  upon,  this  court  will  deter- 
mine for  itself  the  existence  and  nature  td 
the  contract  or  tbe  property  right. 

Hoadley  v.  Ban  Francisco  (Clark  t.  Ban 
Francisco)  124  U.  S.  646,  31  L.  ed.  86C.  8 
Bup.  Ct.  Rep.  069;  Scott  v.  McNeal,  164  U. 
B.  34,  46,  38  L.  ed.  898,  901, 14  Sup.  Ct  Rep. 
HOB. 

A  corporation  ia  a  "person"  protected  t^ 
the  proviaion  againat  deprivation  of  prop- 
erty. 

W.  W.  CargiU  Co.  v.  Minnesota,  IBO  U.  S. 
462,  46  L.  ed.  616,  21  Bup.  Ct  Rep.  423; 
Carroll  v.  Greenwich  Ina.  Co.  199  U.  S.  401, 
409,  60  L.  ed.  246,  249,  26  Sup.  Ct.  Bep.  66; 
Qnlf,  0.  ft  8.  F.  R.  Co.  v.  EUis,  166  U.  S. 
164,  41  L.  ed.  667,  17  Sup.  Ct  Rep.  266; 
Hale  V.  Henkel,  201  U.  S.  43,  60  L.  ed.  062, 

26  Sup.  Ct.  Rep.  370;  National  Council  v. 
SUte  Council,  203  U.  S.  162,  61  L.  ed.  137, 

27  Sup.  Ct.  Rep.  46. 

"Possession"  means  exercise  of  power  over 
a  corporate  thing,  at  pleasure,  to  the  ex- 
clusion of  all  others. 

Union  Trust  Co.  v.  Wilson,  ISS  U.  S.  630, 
637,  40  L.  ed.  1164,  1166,  26  Bup.  Ct.  Rep. 
766;  Rice  t.  Frayser,  24  Fed.  403;  Qilker- 
son-Sloea  Commission  Co.  v.  London,  63 
Ark.  88,  7  L.B.A.  403,  13  8.  W.  613;  Smith 
T.  Race,  76  III.  4B1. 

"Control"  has  no  legal  or  technical  mean- 
ing apart  from  its  popular  aense,  and  is 
synonymous  with   "manage." 

Ure  V.  Ure,  1B6  111.  218,  60  N.  E.  1087. 

Taking  poaseesion  and  control  and  the 
right  to  poaaession  and  control  from  the  box 
lesaee'B  peraonal  representative,  and  bestow- 
ing it  on  the  aafe  deposit  lessor,  against  Ita 
consent  at  the  same  time  superimposiag 
a  power  of  delivery  and  transfer  and  the 
power  to  retain,  and  so  tbe  power  to  seiie 
in  order  to  retain,  in  direct  conflict  with  tlie 
basic  principle  of  the  safety  deposit  buaineaa, 
is  a  legislative  interference  amounting  to  a 
deprivation  without  procesa  of  law,  of  tbe 
latter'a  ri^t  to  carry  on  ita  lawful  buaineas, 
' — a  deprivation,  that  Is,  of  its  liberty  and 
property  rights  of  contract 

State  V.  Feel  Splint  Coal  Co.  36  W.  Va- 
802,  17  L.B.Ji.  386,  16  S.  E.  1000;  State  t. 
OoodwiU,  33  W.  Va.  179,  fl  LJtA.  621,  K 
Am.  St.  Bep.  863,  10  S.  E.  286;  Allgeyor  v. 
Louisiana,  166  U.  B.  689,  41  L.  ed.  836,  17 
Sup.  Ct.  Bep.  427;  Gulf,  C.  ft  8.  F.  B.  Co.  t. 
Ellis.  166  C.  S.  160,  164,  41  L.  ed.  668,  MT, 
17  Snp.  Ct.  Bep.  265;  Carroll  v.  Qreenwtd 
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tui  natiokal  safe  deposit  CO.  T.  Stead. 

Ih.  Co.  ISO  U.  8.  400,  SO  L.  ed.  249,  26  Sup.  Venner  v.  Cbicago  City  B.  Co.  2W  IlL  176, 

CL  B^.  6S;  Bncerille  Coal  Co.  v.  People,  I3S  Am.  St.  Rep.  220,  02  N.  E.  643,  SO  Ann. 

UT  DL  60,  22  L.ILA.  340,  37  Am.  St.  Rep.  Cm.  607. 

m,  SS  N.  EL  62.  the   existence,   scope,   and   effect  of  the 

A  Uwfol  TOCktioB  U  not  to  be  arbitrarily  contract  claimed  to  be  impaired  la  open  for 

ud  vnatioualy  burdened.  determination  hy  this  court,  aa  part  of  the 

pBopl«  T.  Steele,  231   111.  361,  14  LJt.A.  Federal  question  involTed. 

{M.S.]  861,  121  Am.  8L  Rep.  321,  83  N.  E.  Mobllo  &  O.  R.  Co.  t.  Tennesaca,  153  tl. 

St.  S.  486,  494,  38  L.  ed.  703,  706,  14  Sup.  Ot. 

Ther«  ii  no  proceu  ot  law.     The  mere  Rep.  968;  Douglas  v.  Kentud^,  168  U.  S. 

[MUge  o(  the  act  making  interference  with  48S,  602,  42  L.  ed.  SB3,  SfiT,  18  Bup.  Ct.  Bep. 

^aintiff  in  error'i  buaineao  poMible  is  not  100;  Louiaville  Gas  Co.  *.  Citiiens'  Qailight 

due  proecM  of  law.  Co.  US  U.  8.  683,  20  L.  ed.  GIO,  6  8up.  Ct 

Daridson  t.  New  Orleans,  96  U.  S.  97, 102,  Rep.  236;  St.  Paul  Gaslight  Co.  t.  St.  Paul, 

H  L  ed.  616,  618;   Hurtado  v.  California,  181  U.  8.  142,  46  L.  ed.  TSS,  21  Sup.  Ct.  Rep. 

110  U.  S.  S16,  G35,  S8  L.  ed.  232,  238,  4  Sup.  676;  Terre  Haute  ft  I.  B.  Co.  t.  IndUna, 

a.  Rep.  Ill,  202;  Smyth  t.  Ames,  160  U.  S.  104  U.  8.  670,  MO,  48  L.  ed.  1124,  1129,  84 

SET,  42  L.  ed.  842,  IB   Sup.  Ct.  Rep.  418.  Sup.  Ct.  Bep.  767;  Powara  r.  Detroit,  G.  H. 

The  privilege  of  contracting   is   both  n  ft  U.  B.  Co.  201  U.  S.  G43,  GS6,  GO  L.  ed. 

IJber^  and  a  proper^  right.  860,  864,  26  Sup.  Ct.  Bop.  666. 

Mathewi  t.  People,  202  111.  401,  67  N.  E.  The  act  complained  of  deprives  safe  de- 

H;  Williams  t.  Fears,  170  U.  B.  270,  274,  posit  cotnpaniea  of  their  properly  right  to 

U  L.  ed.   186,  188,  21   Sup.  Ct.  Bep.  128;  pursue  a  lawful  calling  by  the  unconstitu- 

BiUey  V.  People,  100  111.  33,  64  L.R.A.  838,  tional   invaaian  of  their  customer's   rlghta. 

B3  Am.  St.  Rep.  116,  60  N.  E.  OS.  This  is  not  championing  the  wrongs  of  an 

To  impose  upon  one  a  trusteeship  without  outsider.    The  company  is  not  a  stranger  to 

bii  consent  deprives   him   of   his   property  the  grierance  ot  Its  customers. 

right  of  contract.  Lampasas  t.  Bell,  180  U.  8.  876,  46  L.  ed. 

Bethune  r.  Dougherty,  21  Oa.  267;   Un-  627,  21  Sup.  Ct.  R^.  S68. 

dnhill,  Tr.  Am.  ed.  190;  Perry,  Tr.  |  260;  The   company    is   directly    and    cert^nty 

E!  Am.  ft  Eng.  Enc.  Iaw,  971;  SO  Cyc.  77,  affected  by  the  uneonatitutional  operation  of 

iU;  Taylor  T.Holmes,  14  Fed.  GOO)  Beclcett,  the    law.      The    ontrage    of    its    cufltomer's 

Truti  ft  Trastees,  |  64S.  rights  destroys  its  businesa.     The  ways  in 

Tbere   is   a   forced  elaasiflcation  of  safe  which  the  act  affects  the  company  and'  Its 

deposit  companies  who  do  not  have  posses-  customers  are  set  out  at  length  in  the  bill 

lion  or  control,  with  those  having  in  pos-  as  seriously  threatening  the  property  rights 

MiioD  and  under  control  the  property  of  at  the  company.    Both  considerations  operate 

uother,  and  the  result  ot  the  clauiflcatlon  to  deprive  the  company  of  rights  protected 

Ud  the  dutiea  Imposed  therel>y  is  subversive  by  the  Federal  Constitution. 

«t  the  business  of  safety  deposit.    They  are  Chadwick  v.  Kelley,  187  U.  S.  640,  647, 

tot  to  subversive  of  the  business  of  banks,  47  L.  ed.  203,  296,  23  Sup.  Ct.  Rep.  176; 

tmit  companies,  etc,  which  actually  have  Hooker  v.   Burr,  104  U.  8.  410,  48  L.  ed. 

property  in  possession  and  control.     There-  lOGO,  24  Sup.  Ct.  Bep.  706;  Standard  Stock 

lore,  there  is  denial  of  the  equal  protection  Feed  Co.  v.  Wright,  22G  U.  S.  640,  G60,  GS 

of  the  Uws.  L.  ed.  1107,  1201,  32  Bup.  Ct.  Bep.  784. 

Ifiisonri   V.  Lewis    (Bowman  v.  Lewis)  Interference  with  free  access  to  ths  prop- 

101  D.  S.  22,  31,  85  L.  ed.  080,  902;  Barbier  erty  of  surviving  joint  box  renters,  and  ex- 

».  Connolly,  118  U.  S.  27,  31,  28  L.  ed.  023.  «nination   thereof  by   minUterial   ofBcUle. 

«4,  S  Sup.  Ct  Bep.  B57 ;  Hayes  v.  Missouri,  or  by  a  sale  deposit  company,  without  notice 

UO  C.  8.  68,  71.  30  L.  ed.  678,  680,  7  Bup.  „    /  jirf.,  ^^(„      partlcuUrly  whare  the 

a.Eep.S60;  Duncan  v.  Missouri,  162  US.  object  of  the  Inquiry  in  no  wise  apperUini 

£  O  iki-  R  CO  t  SLTeS  U'S   160=  *•  «-*  P-rticuL  property,  is  deplTvation 

J^"'4*^^l*'J:?i.%7i^\X"^^^^^  "'r'"'^jj^rr''"T"":^2 

M.'                          >        ■             r               r  matter,  not  that  the  Inoon.cnluioe  might  b« 

rh.  I,gl.l.tl..  glut  t.  «r,j  ™  tb.  hu.l-  «■;?«  l"  ■"?;  '"•S?*™    ,_..,,. 

»tr.d  e«»M.  ■!  th.  right  to  oohtl.u.  to  <^^->  »«■  1"  ■»"•  B<-  ^-  "',  »'  »■  «■ 

hue  carefully  guarded  space  In  a  manner  ^^^■ 

ttterly  to  exclude  the  relation  of  bailment  Where  one  is  clothed  with  the  sUto's  pow- 

Ike  impoaition  of  the  relation  of  bailor  and  ers,  his  acta  are  that  of  the  state. 

Ulea   destroys    the    bnsineas    and    impairs  Baymond  v.  Chicago  Union  Traction  Co. 

pUintUr  in  error's  contract  with  the  state,  207  U.  S.  20,  3S.  62  L.  ed.  78,  87,  2B  Sap.  Ct 

It  is  not  a  r^nlation  of  the  cbarterod  right  Rep.  7,  12  Ann.  Cas.  767;  Chlengo,  B.  ft  Q. 

•""*  „:n«.,G00glc     ••' 
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L.B.A.  448,  47  N,  E.  321;  Re  Speed,  816  111. 
23,  108  Am.  St.  Rep.  189,  74  N.  £.  SOS;  Re 
UnUord,  217  III.  242,  1  L.R.A.fN.B.)  341, 
108  Am.  St.  Rep.  249,  76  N.  E.  345,  3  Ann. 
Cu.  986;  Re  Oravn,  242  III.  212,  89  N.  E. 
978;  Mafoun  t.  Illinoia  Trust  ft  Sftv.  Bulk, 
170  V.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Sep.  604. 

Where  there  li  a  ■ueeeBsioii  U.i  dae  the 
■tftte,  the  state  hu  k  Tested  iatereRt. 

Natiooal  Safe  Deposit  Co.  T.  SUad,  £G0 
III.  S8T,  S6  N.  E.  973,  Ann.  Cm.  I912B.  430; 
Re  Stanford,  126  Cal.  112,  45  L.RJi.  7SS, 
68  Pae.  462;  Re  Oravn.  242  III.  212,  89 
N.  E.  978;  Uagoun  t.  Iltinoia  Trust  ft  Sav. 
Bank,  170  U.  S.  2S3,  42  L.  ed.  1037,  IS  Sap. 
Ct   Rep.   fi94. 

As  to  eontracts  made  after  the  act  eom- 
plained  of  waa  passed,  it  cannot  be  urged 
that  the  act  is  ccMitrary  to  J  10,  article  1  of 
the  Federal  Constitution,  providing  that  do 
■tat«  sfaal]  pass  any  law  impairing  the  oUi- 
gatioD  of  contracts. 

Lehigh  Water  Co.  t.  Easton,  121  U.  8. 
388,  30  L.  ed.  106B,  7  Sup.  Ct.  Rep.  916; 
BUclcstone  t.  Miller,  188  U.  B.  189,  47  L.  ed. 
430,  23  Sup.  Ct.  Rep.  277. 

The  unreasonable  search  and  seizure  pro- 
vision of  the  4th  Amendment  does  not  pre- 
vent a  state  from  adopting  effectual  means  to 
collect  a  tax  which  it  has  imposed. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
176,  S5  L.  ed.  389,  423,  31  Sup.  Ct.  Rep.  342, 
Ann.  Cas.  1912B,  1912. 

The  4th  Amendment  does  not  prohibit  the 
Issuing  of  process  to  require  attendance  and 
testimony  of  witnesses  and  the  production  of 
books  and  papers. 

Interstate  Conunerce  Commission  v.  Brim' 
son,  154  U.  8.  447,  38  L.  ed.  1047,  4  Inters. 
Com.  Rep.  045,  14  Sup.  Ct.  Rep.  1125;  In- 
terstate Commerce  Commission  v.  Bsird, 
194  U.  S.  25,  48  L.  ed.  360,  24  Sup.  Ct.  Rep. 
663. 

The  4tb  Amendment  does  not  prohibit 
providing  for  the  inspection  and  surveying 
of  a  mine  In  the  poasession  of  another. 

Montana  Co.  ▼.  St.  Louis  M in.  ft  Mill.  Co. 
152  V.  S.  161,  38  L.  ed.  39S,  14  Sup.  Ct.  Rep. 
606. 

Any  l^al  procedure  enforced  by  public 
tnthority,  whether  sanctioned  by  age  and 
niitom  or  newly  devised  in  the  discretion  of 
the  legislature,  in  furtherance  of  the  general 
public  good,  must  he  held  to  be  due  process 
of  law. 

HnrUdo  t.  California,  110  U.  S.  S37,  28 
L.  «d.  239,  4  Sup.  Ct.  Rep.  Ill,  292;  David- 
sou  T.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
610;  Flint  V.  Stone  Tracy  Co.  220  U.  S.  lOT, 
U  L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  1912B,  1312. 

The  mere  temporary  Invasion  of  one's 
possession  to  determine  a  right  U  not  the 


taking  of  property  witbout  due  prorcaa  of 
law. 

Montana  Co.  v.  St.  Louis  Min.  ft  Mill.  Co. 
Bupra. 

The  liberty  of  contract  guaranteed  by  the 
court  against  deprivation  without  due  proc- 
ess of  law  is  the  liberty  of  natural,  and  not 
artificial,  persons. 

Western  Turf  Asso.  v.  Greenberg,  204  U.  S. 
369,  363,  51  L.  ed.  G20,  622,  27  Sup.  Ct.  Rep. 
334;  Notthwefltem  Nat.  L.  Ins.  Co.  t.  Riffis, 
203  U.  S.  243,  255,  51  L.  ed.  168,  173,  27 
Sup.  Ct.  Rep.  126,  7  Ann.  Cas.  1104. 

Mr.  Justice  Lnmar,  after  making  the 
foregoing  statement  of  facta,  delivered  the 
opinion  of  the  court: 

The  Illinois  inheritance  tax  law  operatea 
to  seal  safe  [67]  deposit  boxes  for  at  least 
ten  days  after  the  death  of  the  tenter.  In 
view  of  the  uncertainty  as  to  who  might 
own  tlie  contents  of  boxes  standing  in  the 
joint  name  of  the  deceased  and  others,  the 
statute  sealed  their  boxes  also  for  a  like 
period.  The  act  further  provided  that  in 
neither  case  could  the  securities  be  removed 
except  after  notice  to  oflicers  designated  by 
the  state,  and  even  then  the  company  was 
required  to  retain  poaseaiion  of  enough  of 
the  assets  to  pay  the  state's  tax.  The  De- 
posit Company  Insists  that  this  statute  vio- 
lated the  14th  Amendment,  for  that,  with- 
out due  process  of  law,  it  imposed  upon 
the  company  a  duty  as  to  property  over 
>vhich  it  had  no  control;  requirnl  it  to  as- 
sume the  risk  of  determining  who  was  the 
true  owner,  and  forced  upon  it  the  obli- 
gations and  liabilities  of  a  ta ^-collecting 
agent  of  the  state.  In  tlie  court  below  and 
on  the  argument  here,  the  validity  of  the 
section  under  review  waa  said  to  depend 
upon  the  relation  between  tlie  company  and 
the  renter, — it  being  argued  for  the  state 
that  the  contract  was  one  of  bailment  wliere, 
on  the  death  of  the  bailor,  the  Deposit 
Company,  as  bailee,  was  bound  to  surrender 
the  securtttes  to  the  owner  or  person  hav- 
ing a  right  thereto,  one  of  whom,  in  each 
case,  was  the  state  to  the  extent  of  its  tax. 
On  the  other  band,  the  complainant  insist- 
ed that  if  there  was  no  possession  in  fact, 
there  could  be  no  possession  in  law;  and 
that  if  no  possession  existed,  it  was  beyond 
the  power  even  of  the  l^islature  to  charge 
the  company  with  liabilities  th^t  could  only 
arise  out  of  a  possessio.i  actually  existing. 

This  is  one  of  tliat  class  of  cases  which 
illustrate  the  fact  that,  both  in  common 
speech  and  in  legal  terminology,  there  is 
no  word  more  amhiguous  In  its  meaning 
than  possession.  It  is  Interchangeably 
used  to  describe  actual  possession  and  con- 
structive possession  which  often  so  shade 
into  one  another  that  it  ia  difficult  to  aay 
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where  one  ends  and  the  other  b^inH.  Union 
Truat  Co.  t.  WiUon,  1S8  U.  S.  637,  49  L. 
ed.  11E6,  2S  Bup.  Ct.  Rep.  766.  Ciutodf 
may  be  in  the  serruit  ftnd  poMeasios  [68] 
in  the  maatei;  or  titl«  and  right  of  control 
may  be  in  one  and  the  property  within  the 
protection  of  the  houae  of  another,  aa  in 
Bottom  V.  Qarke,  7  Cu«h.  i69,  where  (uch 
poaieuion  of  a  locked  trunk  was  held  not  to 
include  posKision  of  the  contents.  So  that, 
u  pointed  out  bj  Pollock  and  Wright  in 
their  work  on  the  subject,  controvenies  aris- 
ing out  of  mixed  possession  hare  inevitably 
led  *<)  many  subtle  reflnements  in  order  to 
determine  the  rights  of  conQicting  claim' 
ants,  or  to  lay  the  proper  charge  of  owner- 
ihip  in  prosecutions  for  larceny  of  goods 
belonging  to  one,  in  the  custody  of  another, 
or  found  by  the  defendant. 

In  the  present  case,  iiowever,  the  Federal 
question  presented  by  the  record  does  not 
call  lor  a  decision  as  to  the  exact  relation 
between  the  parties  dnring  the  life  of  the 
renter, — whether  there  was  a  strict  bail- 
ment; whether  the  renter  wai  in  possession 
of  the  box  with  tbe  Deposit  Company  as 
guard  over  the  contents;  whether  the  prop- 
erty was  in  the  custody  of  the  company  with 
the  renter  faaring  a  license  to  enter  the 
building  and  remove  the  securities ;  or 
whether,  aa  held  in  People  ex  rel.  Olynn 
T.  Mercantile  Safe  Deoosit  Co.  (159  App. 
Di*.  OS,  143  N.  y.  Supp.  849],  construing 
ft  similar  statute  of  New  York,  the  rela- 
tion wot  that  which  exists  between  tenants 
and  landlord  of  an  ofllce  building  who  keeps 
under  bis  control  the  general  means  of 
aceesa  to  tbe  building  and  offices  therein, 
but  aa  to  which  offices  and  their  contents, 
the  righta  of  the  tenants  are  exclusive. 
The  IlUnoii  supreme  court  held  that  tbe 
relation  created  by  the  Deposit  Company's 
Mntraet  waa  that  of  bailor  and  bailee. 
That  construction  by  the  state  court  is  con- 
trolling, unless,  as  clsimed  by  the  complain- 
Mit,  it  makes  the  ststute  violate  the  14th 
Amendment,  aa  being  an  arbitrary  attempt 
to  create  liabilitiea  arising  out  of  poases- 
■ion,  where  there  was  no  possession  in  fact. 

Certainly  the  person  wbo  rented  the  box 
waa  not  in  actual  possession  of  its  con- 
tents. For  the  valuables  were  [69]  in  a  safe 
built  into  the  company's  vault,  and  there- 
fore in  a  sense  "under  the  protection  of  the 
house."  The  owner  could  not  obtain  acceas 
to  the  box  without  being  admitted  to  the 
vault,  nor  could  he  open  the  box  without 
tbe  use  of  the  company's  master  k^.  Both 
in  law,  and  by  the  express  provisions  of  the 
eontraet,  the  company  stood  in  such  re- 
lation to  the  property  as  to  make  it  liable 
If,  during  the  lifetime  of  the  owner,  it 
negligently  permitted  nnauthorited  per- ' 
SODS  to  remove  the  eratmita,  even  though  it 


might  be  under  color  of  l^al  proeeaa. 
Roberts  v.  Stuyvesant  Safe  Deposit  Co.  12S 
N.  Y.  67,  6  L.R.A.  438,  20  Am.  St.  Rep.  718, 
2S  N.  E.  294,  1  Am.  Neg.  Cas.  636;  Mayer 
V.  Brensinger,  ISO  111.  110,  72  Am.  St.  Rep. 
190,  G4  N.  E.  169.  ifter  his  death,  it  wouU 
be  likewise  liable  if  it  permitted  unauthor- 
ized persona,  he  tbey  heirs,  legal  representa- 
tives, or  joint  renters,  to  take  the  property 
of  the  decedent.  In  the  exercise  of  its 
power  to  provide  for  the  distribution  of  his 
property,  the  state  could  make  it  unlawful, 
except  on  conditidns  named,  for  his  per- 
sonal representative  to  receive  or  the 
holder  to  deliver,  effects  belonging,  or  ap- 
parently belonging,  in  whole  or  in  part,  to 
the  deceased.  As  the  state  could  provide 
for  the  appointment  of  administrators,  for 
the  distribution  to  heirs  or  legatees  of  all 
the  property  of  the  deceased,  and  for  tbe 
payment  of  a  tax  on  the  transfer,  it  could, 
of  course,  legislative  aa  to  the  incidenta  at- 
tending the  collection  of  the  tax  and  the 
time  when  tlie  administrator  or  executor 
could  take  poeaeesion.  If,  before  repreaen- 
tatives  were  appointed,  anyone,  having  the 
goodn  in  possession  or  control,  delivered 
tliem  to  an  unauthorized  person,  be  would 
be  held  liable  as  an  executor  de  to*  tort. 
The  fixing  liy  this  statute  of  the  time  and 
condition  on  which  delivery  might  be  made 
by  a  deposit  company  was  also,  in  effect,  a 
limitation  on  the  right  of  the  heir  or  repre- 
sentatives to  take  possession-  If  th^  had 
no  right  to  receive  except  on  compliance 
with  the  statutory  conditions,  neither  could 
the  Safe  Deposit  Company,  as  bailee  or  cua- 
todian,  surrender  the  contents  except  upon 
like  compliance  with  statutory  eonditiona. 
[70]  The  cftntention  that  the  company 
could  not  be  arbitrarily  charged  with  the 
duty  of  supervising  the  delivery  and  deter- 
mining to  whom  the  securities  belonged  is  an- 
swered by  the  fact  that  in  law  and  by  con- 
tract it  bad  such  control  aa  to  make  It  liable 
for  allowing  unsuthoriKcd  persona  to  take 
poasession.  Both  by  the  nature  of  its  bual> 
ness  and  the  terms  of  its  contract  it  had  fta- 
Bumed  tbe  obligation  east  upon  those  hav- 
ing possession  of  property  claimed  by  dif- 
ferent persons.  If  tbe  parties  could  not 
agree  as  to  who  owned  the  securities,  tbe 
company  had  the  same  remedy  by  hill  of 
interpleader  that  waa  afforded  all  othera 
confronted  with  similar  conditions.  There 
was  certainly  nothing  arbitral  or  un- 
reasonable in  compelling  one  who  had  re- 
ceived such  control  of  property  from  an- 
other, to  surrender  it  after  his  death  tAij 
to  thoae  having  the  right  thereto.  Nor  wu 
there  any  deprivation  of  property,  nor  uiy 
arbitrary  imposition  of  a  liability,  in  r«- 
quiring  the  company  to  retain  asaets  anf- 
fieient  to  pay  the  tax  that  might  he  dna  to 
,  -  %»*  V,  ■. 
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UU.                                     UNITED  STATES  v.  BUCHANAN.  T0-T3 

tb*  itete.     There  ua  luiir   inatkneet   In  [72]  UNITED  STATES,  PUT.  Id  Err, 

wUeh,  by  statute,  the  imount  of  the  t*xdue  v. 

bj  DU  U  to  be  reported  and  paid  b;,  an-  EUGENE  BUCHANAN, 

other, — u  in  Uie  ewe  of  banlcs  required  to  „      „    „    „        .    .       ^    „  __  . 

pej  the  Ux  on  the  .h«r«  of  ■  .tockholder.  (8«>  «■  C.  Reporter-i  ed.  78-77.) 

fi^*  fi'^n?"^.'-  ''""I'^-  '  "*''■  ^k'  roblio  I.nd.  -  ob«rn«lon   M,  «tll.. 

1»  L,  «d.  7M.    Thew  Muclusiona  muwot  the  „^j  _  ppj^^  p„tpy_ 

oUwr  conatitutional  objeetiona  and  make  it  ^and    covered    by     a    homeatead    claim 

uimeoeBaary   to  deal   with    each    ol    them  after  entry  and  before  patent  ia  not  "pub- 

irparataly  at  length.  lie    land"    witliin    the    meaning    of   the   act 

It  ia  contended  that  the  atatute  impaired  of  February  25,  1S8S    (23  Stat,  at  L.  322, 

tilt  complainant'!    charter   power    to    do   a  cliap-  J*B,  U.  S.  Comp.  Stat.  ISOl,  p.  1623), 

ule    depo«t    buBioeu.     But    it    no    more  «    3,  making   it  unlawful   to  prevent  "any 

.  ,    ,     •"...    ..        ...     ,  .u      .  person    from    peaceably    entering    upon    or 

interfere,  with  the  right  of  the  company  to  ^gtabliahing    a    acttlemcnt   or   rSiidcnce   on 

in  that  bnaineu  than  it  doea  with  the  right  ^„j  tract  of  publie  land  lubject  to  aettlc- 

al  a  priTBte  perton  to  contract  to  take  poa-  ment  or  entry." 

HMion  or  control  of  aecuritiee  belonging  to  '*'Siirf«"ii""ct  mia'l"''"'  ^*"**"  ''  "^  ' 
iiother.    But,  baring  regard  t«  the  radical 
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ebingpe  wrought  by  the  death  of  the  owner,  [No.  G89.] 
tnd  the  aubeaqneDt  duty  to  make  delivery 
to  one  authorized  by  Ian  to  receive  poiicE- 
>i<m,  the  statute  points  out  when   and   on 

-hat  condiUon*  auch  delivery  may  be  made  ,  f,   errqr  („  the  District  Court  of  the 

t»tbe  peraonal  [71]  reprcBertative.^urvw-  I    jj^jted  SUtea  for  the  Diatrict  of  Colo- 

ing  partoen,  or  peraone  Jointly  interested,  ^j^  t^  j^^ie^  ^  judgment  which  sustained 

The  objection  that  tbe  act,  in  directing  ^  demurrer  to  an   indictment  charging  an 

the  state  ollicsr*  t«  inspect  the  contents  of  attempt  to  prevent  entry  upon  public  land. 

the  box,  operates  aa  an  uoreasonable  search  Affirmed. 
and     aeimre,     raises    no    Federal    question, 

since  the  prohibition  on  that  subject  In  the  Statement  by  Mr.  Justlcs  liftmar: 
4tfa  Amendment  does  not  apply  to  the  The  grand  jury  for  the  district  of  Colo- 
states.  Ohio  «  rel.  Lloyd  v.  Dollinoii,  194  rado  indicted  Buchanan  for  a  violation  of 
U.  S.  447,  48  L.  ed.  1086,  24  Sup.  Ct.  Eep.  the  act  "to  prevent  unlawful  occupancy  of 
jgj  the  public  land."  The  indictment  charged 
n.  eUim  that  the  atatute  compels  the  t^at  in  February  1907.  one  Edward  Scott 
company  to  break  its  contract  with  joint  f^<^'  ?  "<»"«*««'*  '"JfT.  '*  ^^^^  P^P'J,  "'; 
/  '  .  .  .  .,.,..  ,  .  flee,  of  a  quarter  section  of  land  in  Colo- 
renter,  and  d«Pn".  the  latter,  for  ten  „d„.  »„d  3;,^,  March  2B,  IBIO.  leaving  the 
days,  of  acc«s  to  the  boi  snd  the  right  to  ^omesUad  entry  in  full  force  and  effect; 
nae  it  or  remove  the  eontenta,  is  without  ^^^^  thereafter  "hU  heirs  were  in  lawful 
merit.  The  company,  joint  renters,  or  pMsetsion  of  and  were  engaged  in  culti- 
flrm«,  each  made  the  contract  in  the  light  vating  the  said  homestead  land  for  the 
of  the  state's  power  to  l^islate  for  the  purpose  of  protecting  their  right  as  heirs 
protection  of  the  estate  of  any  one  of  the  to  the  same,  until  May  B,  1011,  when  the 
joint  rentera  or  partnera  that  might  die  defendant,  Buchanan,  wilfully,  wickedly, 
daring  the  term.  As  it  now  appears  that  unlawfully,  and  feloniouily  did  prevent  and 
all  of  the  rentals  were  from  year  to  year,  obstruct  said  heira  from  peaceably  entering 
and  that  all  had  expired  before  Snal  bear-  upon  and  eatabliahlng  a  settlement  snd  reai- 
Ing,  and  were  renewed  after  the  passage  of  ^ence  on  the  said  homesteaded  land  of  the 
the  law,  tt  can  also  be  said  that  all  auch  United  SUtes  subject  to  settlement  and 
contract,  of  joint  renUl  are  made  In  the  ^"'7  ""^^  *>"  public  land  lawa  The  de- 
light of  the   provi«ons    of   this   particular  '"J"'^  ^""""^"J^   ™  '>"'  K"*"""*  *»"*  t"" 

witute.     Ths   boxes    were   leased   with   the  ''"="  ''""^^  ,''"'"*  '^J*'*"'*"  k 

.1.   .  i..       ,  .     t    J         .     ■  ,   .  ,  puniBhsble  under  I  S  of  the  act  of  February 

knowledge  tl-at  the  sUte  had  so  legiaiated  ^       jgg^    ,33    ^^^    ^^   ^^    ^^^    ^^         j^j'_ 

a.  not  only  to  protect  the  inUreets  of  one  „.   s.   Comp.    Stat.    IBOl,   p.    162S),   which 

dyii^  after  the  rental,  but  atao  to  secure  n^Qvidea: 

ths  psyment  of  the  eUte  tax  out  of  what-  [733    '.Seo.  8.  That  no  person,  by  force, 

•rer  might  be  found  in  the  box  belonging  threats,  intimidation,  or  by  any  fencing  or 

to  the  deceased.    The  inconvenience  was  one  inclosing,  or  any  other  unUwful  means,  shall 

of  tb.  not  ooreasonabl.   incidents  of   the  prevent  or  obstruct,    .    .    .    any  person  from 

Jotnt  relattonriiip.  peaceably   entering  upon   or   cetabiishing  a 

Jadgmeat  aflbmed,  lettleiocnt  or  teaideoce  mi  any  tract  of  pub- 
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lie  Und  subject  to  •cttltioent  or  entry  qd- 
dcr  the  public  land  lawi  of  the  United 
State*." 

The  defendant's  demurrer  was  BUBtained 
and  the  government  brought  tlie  case  h#i: 
under  the  criminal  appeals  act. 

Aoiiitant  Attorney  Qenerkl  Kna«t>el 
argued  the  cause,  and,  with  Mr.  B.  W.  WU- 
Uanu,  filed  a  brief  for  plaintiS  in  error: 

The  principal  eril  which  was  immedi&tely 
aimed  at  bj  the  act  of  Feb.  26,  ]e85,  was 
the  unlawful  inclosurea  of  the  public  domain, 
which  were  erected  and  maintained  upon  an 
enormous  scale  by  cattle  rsisers  in  the 
West.  But  the  underlying  purpose  struck 
deeper  than  the  mere  vindication  of  the  teoh. 
nical  proprietar]i  rights  of  the  government. 
The  iuclosures  were  deemed  gravely  ob- 
noxious, not  so  much  because  tbey  were  un- 
■uthoriied,  as  because  ot  their  results.  One 
of  these  was  interference  with  the  Tlgbt  of 
pasturage  common  to  all  citizens  (Butord 
T.  Hontz,  133  U.  S.  320,  33  L.  ed.  618,  10 
Sup.  Ot.  Rep.  305);  another,  and  by  far 
the  most  serious,  was  obstruction  of  the 
homestead  policy.  It  is  not  too  much  to 
affirm  that,  beyond  all  else,  it  was  to  pro- 
tect .and  efTectuate  that  policy  that  this 
law  was  enacted.  This  fact  was  recognized 
by  the  court  in  Cameron  t.  United  SUtes, 
]4B  U.  S.  301,  30G,  37  L.  ed.  46e,  400,  13 
Sup.  Ct.  Rep.  G9G,  where  it  is  said  that  the 
Mt  was  passed  to  prevent  the  practice  of 
Inclosing  lands  by  which  persons  desiring 
to  become  settlers  uptm  such  lands  were 
driven  or  frightened  away,  in  some  cases  by 
threats  ot  violence. 

See  alao  Camlleld  t.  United  SUtes,  107  U. 
8.  SIS,  524,  42  L.  ed.  260.  262,  17  Sup.  Ct. 
Rep.  864;  Golconda  Cattle  Co.  t.  United 
BtaUs,  lie  C.  C.  A.  519,  201  Fed.  281. 

Judging  by  the  opinion,  the  trial  court 
oinat  have  read  the  word  "establishing"  In 
the  3d  section  as  though  ita  oniy  meaning 
were  "tnitia^ng."  Tliis  is  an  erroneous  as- 
sumption; but,  even  if  it  were  correct.  It 
would  not  Justify  the  narrow  construction  ot 
the  section  which  the  court  adopted,  since 
the  evident  spirit  and  purpose  of  a  statute, 
penal  or  otherwise,  is  not  to  be  strangled  to 
Mtisfy  the  bare  letter  ot  ■  single  word. 

United  SUtes  v.  Luber,  IM  U.  8.  624, 
«2V,  38  L.  ed.  1080,  1083,  10  Sup.  Ct.  Rep. 
62S. 

The  ordinary  meaning  ot  "caUbUali,'*  ma 
Indicated  by  tiie  derivation  and  defined  by 
all  lexicographers,  is  "to  make  sUble  and 
flnui"  "to  settle  unalterably." 

Black's  Law  Diet.  p.  438;  Dickey  v.  Msys- 
Tille,  W.  F.  &  L.  Tump.  Boad  Co.  7  Dana, 
UT;  SUU  ex  re).  Bragg  v.  Roger^  107  AU. 
444,  32  L.R.A.  S20,  10  So.  909. 

The  word  "made"  where  it  occun  the 
■t> 


fourth  time  in  i  1  of  the  act  in  interpreted 
to  mean  "maintained."  In  the  sense  of  the 
atatute  one  who  mainUins  an  inclosure 
makes  an  inclosure,  and  as  long  as  he  main- 
Uins it  he  mokes  it. 

The  obligation  of  the  government  is  to 
protect  the  right  of  the  homesteader  U  re- 
main on  tite  land  while  he  is  earning  It. 

United  SUtes  v.  Waddeil,  112  V.  S.  T6,  80, 
28  L.  ed.673,  6T4,  S  Sup.  Ct.Rep.  3S;  United 
SUtes  V.  Brighton  Ranch  Co.  25  Fed.  466 — « 

A  broader  meaning  should  be  given  to  tiie 
words  "public  lands." 

United  SUtes  v.  Brighton  Ranch  Co.  m- 
pra;  Kindred  v.  Union  P.  R.  Co.  225  U.  8. 
G82,  56  L.  ed.  1216,  32  Sup.  Ct.  Rep.  780; 
Shiver  v.  United  SUtea,  159  U.  S.  491,  404, 
40  L.  ed.  231,  232,  16  Sup.  Ct.  Rep.  54; 
United  SUtes  v.  Blendaur,  03  C.  C.  A.  636, 
12S  Fed.  013. 

Mr.  8.  E.  Naugle  argued  the  cause,  and. 
with  Mr.  C.  W.  Waterman,  filed  a  brief  for 
de/endant  in  error: 

An  Ihdictment,  to  be  good  under  |  3  of 
23  SUt.  at  L.  321,  chap.  149,  U.  S.  Comp. 
SUt.  1901,  p.  1624,  must  state  that  the  land 
upon  which  entry  is  prevented  is  public 
land  of  the  United  SUtes,  and  subject  to 
entry  and  settlement  as  such. 

Haynes  T.  United  SUtes,  42  C.  C.  A.  34, 
101  Fed.  819. 

The  policy  of  the  United  BUtea  gorem- 
ment  with  respect  to  public  lands  has  been 
a  liberal  one,  toward  keeping  the  public 
lands  open  tor  grazing  or  use  of  the  public 
generally,  and  would  not  permit  these  lands 
to  be  controlled  exclusively  for  the  benefit 
of  any  person  or  corporatitw,  ••  ngainat  the 
public  at  large. 

Buford  T.  Houts,  I3S  U.  S.  320,  33  L.  ed. 
618,  10  Sup.  Ct.  Bep.  306. 

Ilie  purpose  ot  the  act  is  so  clearly  ex- 
pressed  in  lU  title  and  conUnU  that  there 
can  be  no  doubt  that  it  refers  to  occupancy 
of  public  lands  in  some  manner  made  un- 
lawful by  iU  provisions,  and  does  not  extend 
to  the  protection  ot  settlers  after  they  hovs 
made  entry  upon  the  land  and  eeUblished 
their  residence  or  settlement  thereon.  Ita 
provisions  cannot  be  extended  by  constnie- 
tiMi  beyond  the  grammatical  and  natural 
meaning  of  the  terms  employed  on  any  ple« 
of  failure  of  justice. 

Remmlngton  v.  SUte,  1  Or.  281. 

There  can  be  no  constructive  crime*. 

SUU   T.   Lovell,   23   Iowa,  304. 

The  offense  must  be  both  within  the  spirit 
and  the  letter  ot  the  law. 

Leir  v.  Killmer,  26  N.  J.  [«.  B2S. 

We  are  to  look  to  the  words  in  the  Urat 

instance,  and  where  they  are  plain  we  are 

decide  or  them,    U  thej  be  dovbttnl,  we 

-1«  U.  i. 
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4n  tltai  to  lutTe  nooune  to  the  lubject- 
Uttar:  bnt  ^t  all  erenU  it  is  onl;  «  mc- 
mdMxy  rule. 

Sadfw.  Sbd.  t  Coaat.  Law,  8d  ed.  p.  282, 

The  teno  "public  landB,"  u  uied  in  thU 
ftttate,  neuu  the  unappiopriated  public 
daoMin  tf  t)M  United  States  subject  to  en- 
tiy  aad  Mttlement  under  the  land  lans  of 
the  United  SUtes,  wo  that  wbeu  tba  laud  is 
entered,  reeidence  established,  posteuion 
naintained,  and  cultivation  engaged  in  for 
a  period  of  tour  yeara,  with  the  entr^  itill 
in  full  force  and  effect,  as  alleged  in  the 
indictment  herein,  it  is  eevered  from  the 
public  domain,  appropriated  to  private  pur- 
poses, DO  longer  mbject  to  entry  or  tettle- 
ment,  and  no  longer  public  land. 

Wiloox  T.  Jaeluon,  13  Pet.  40S-«13,  10  L. 
ed.  ZOl^Tli  Mc(^Lre  v.  Brown,  100  Cal. 
000,  30  LJLA.  384,  89  Pac.  lOBOi  Hastings 
*  D.  R.  Co.  T.  Whil^e;,  182  U.  B.  3&7,  83 
L.  ed.  868,  10  Bap.  Ot  Rep.  112. 

The  oonrts  and  General  Land  OfSce  have 
uniformly  held  that  residence  under  the 
komestcad  act  is  eitabllshed  by  the  erection 
of  a  suitable  dwelling  house,  and  taking  up 
residence  on  the  land,  and  recognize  a  dis- 
Unction  between  eetablishlng  a  reaidenoe  and 
maintaining  It.  If  once  establiahed  within 
the  required  time,  it  may  then  be  maintained 
or  abandoned,  aa  the  entryman  may  choose. 
To  enter  meana  to  acquire  an  inceptive  right 
to  a  portion  ot  the  unappropriated  soil  ot 
the  United  BUtes,  by  filing  a  claim  with  tbe 
register  of  the  land  oRlee. 

Loclcwits  V.  lAnon.  10  Utah,  275,  S2  Pac. 
«78.        ■ 

The  worda  "enter  on"  and  "occupy"  have 
no  synonyms  tliat  convey  meaning  more 
clearly  tbait  they  do  themselvee. 

Smith  V.  Townscnd,  14B  U.  S.  400,  37  L. 
ed.  S33,  13  Sup.  CL  Bep.  684,  1  Okla.  117, 
29  Pac  SS. 

That  the  land*  are  public  lands  must  ap- 
pear upon  the  face  of  the  indictment. 

Haynes  t.  United  SUtea,  42  G.  0.  A.  84, 
101  Fed.  BIO. 

It  Is  a  ralBeient  defense  to  a  proceeding 
under  this  set  to  show  that  land  indoMd 
or  oeenpied  was  not  pnblie  land. 

Cameron  v.  United  States,  148  U.  S.  301- 
809,  87  L.  ad.  4S0-481,  18  Sup.  Ct.  Rep.  fiOS. 

{74]  Hr.  Jnstfee  X^unar,  after  making 
the  foregoing  statement  ot  facta,  delivered 
the  opinim  of  the  eourt: 

Tbe  atatnte  onder  which  the  defendant 
waa  tndictad  makes  it  nnlawfnl  to  prevent 
"any  person  from  peaceably  entering  upon 
or  catsbUshing  a  settlement  or  reeidence 
OB  public  land,  snbject  to  settlement  or 
catry.'*  Tbe  Indletment  eharges  that  the 
4rfeDdant  prevented  the  heir*  of  the  home- 
steadff  "from  enterinf  upon  and  catab- 
iS  Ii.  ML  i 


Hshing  a  settlement  and  reaidence  on  bome- 
steaded  lands  of  tlie  United  States  subject 
to  settlement  and  entry."  This  difference 
tietweeii  the  lan^age  of  tbe  statute — "pub- 
lic land  ot  the  United  States"— and  tbe 
charge  in  the  indictment — "  homes  teaded 
land  of  the  United  States" — raises  the  ques- 
tion whether,  after  entry  and  before  patent, 
land  covered  by  a  homestead  claim  is  pub- 
lic land  within  the  meaning  of  the  act 
"to  prevent  unlawful  occupancy  of  tbe  puB- 

In  construing  the  statute  it  must  be 
remembered  that  at  the  time  of  its  passage 
in  IS65,  by  tacit  conaent  ot  tbe  government, 
any  person  conld  graze  sheep  and  cattle 
upon  any  part  of  the  public  domain.  Buford 
V.  Houtz,  133  U.  S.  326,  33  L.  ed.  C20,  10 
Sup.  Ct.  Rep.  30G;  Light  v.  United  States, 
220  U.  8.  635,  65  L.  ed.  573,  '31  Sup.  Ct. 
Rep.  4SS.  Many  availed  themaelves  of  this 
privilege,  and  the  cattle  ot  different  own- 
era  fed  togetlier  on  the  open  prairie',  no  one 
claiming  that  thereby  any  rxcluaive  right 
bad  been  acquired.  The  flrst  fences  were 
built  only  around  very  small  areas.  But 
from  this  small  beginning  tbe  practice 
rapidly  grew,  nntil  in  some  cases  vast  tracta 
were  fenced  in  by  herdsmen  who  treated  the 
lanil  as  tliough  it  was  tbeir  own  propertv. 
fi  H.  R.  1325,  48th  Cong.  1st  Seas.  These 
unlawful  fences  not  only  closed  tbe  roads 
and  obstructed  tbe  maila,  but  there  were 
occaaions  in  which  citizens  were  prevented 
from  peaceably  taking  poueasion  of  tbese 
inclosed  public  lands,  and  by  settlement 
thereon  securing  the  right  to  enter  the 
same  at  the  register's  office. 

[75]  Under  these  circumstances  Congress 
paased  tbe  act  intended  to  protect  tbe 
righta  ot  tbe  United  States  aa  proprietor, 
by  making  unlawful  "all  ineloeurcs  of  any 
public  land)"  to  prevent  obstruction  of  tbe 
roada;  to  create  a  method  for  summary  re- 
moval of  fences;  and  to  provide  a  puniah- 
ment  for  those  who  prevented  others  from 
entering  upon  or  establishing  a  settlement 
on  public  land  subject  to  settlement  or 
entry.  But  all  its  provlaiona  related  to 
public  lands — not  to  private  lands ;  to 
land  subject  to  entry — not  to  land  which 
had  been  antered  in  the  register's  office; 
to  land  snbject  to  settlement — not  to  land 
on  which  a  settlement  had  already  been 
established.  For,  aa  shown  by  the  eittixt, 
the  word  "eatahlished''  did  not  mean  "to 
Ox  nnaitarably"  (Osborne  v.  ^n  -  biego 
Land. &  Town  Go.  178  U..6..3fi,  44.  U-ed. 
000,  20  Sup.  Ct.  Rep.  860;  bat  to  areata  or 
set  up  the  settlement  which  -had  to  be 
made  prior  to  entry  at  the  reglfter's  olBoo 
in  the  case  of  a  pre-emptor,^  and  could  bo 
so  made  in  the  case  of  a  tioiaesteadH.  Rev. 
Stat   I  2280,  U.  S,  Oomp.  SUt.  IMl.,  p. 
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ISaS,  RcT.  etat.  H  2ZG9,  2203,  2264,  act 
of  Ma;  14,  ISBO,  21  BUt.  at  L.  140,  chip. 
8B,  I  S,  V.  B.  Coinp.  Stat.  1601,  p.  1393. 
BtoiniB  T.  United  State*,  82  C.  C.  A.  48, 
102  Fed.  002  (10)  i  4  Ops.  Atty.  Gen.  493. 
TbcM  proTiiions  refer  not  to  Bomettiiiig 
to  be  done  in  the  future,  but  to  a  wttlE- 
ment  alreadj  CMnpteted,  and  require  that 
within  thirty  days  after  this  flniahed  act, 
proof  of  luch  aettlement  aball  be  made. 
When,  on  that  proof,  or  compliance  witb 
other  itatutoi;  condition!,  entry  wai  made, 
the  pre-emptoT  or  homesteader  waa  entitled 
to  poaeeasion,  and  could  protect  himaelf  by 
l^al  proceed  inga  against  intrusion  by 
cattlemen  or  othera.t 

[TS]  The  Indietment  here  charges  that, 
after  having  entered  thii  quarter  section  at 
the  rqiiater's  office,  Scott  remained  in  poases- 
■ion  for  three  years,  and  tliat  when  be 
died  the  homestead  waa  in  full  force  an<l 
waa  thereafter  maintained  by  hia  beira. 
Thla  negatives  any  idea  of  abandonment. 
It  ItnpUea  that  he  not  only  entered  tlie  land 
at  the  proper  office,  but  had  establisUed  a 
lettlonent,  erected  a  dwelling,  and  both 
acquired  and  maintained  that  "inceptive 
right"  which  "was  the  commencement  of 
title."  Chotard  t.  Pope,  12  Wheat.  688,  6 
L.  ed.  T38;  Hoofnagle  v.  Anderson,  T  Wheat. 
212,  6  L.   ed.  437. 

The  land  covered  by  the  homestead  of 
Seott'waa  therefore  not  public  land  of  the 
United  Statea,  subject  to  ^ntry  or  settle- 
ment. For,  "in  no  juat  sense  can  land  be 
•aid  to  be  public  lands  after  they  have 
been  entered  at  the  land  office  aud  a  certifi- 
cate of  entry  obtained.  If  public  land  be- 
fore the  entry,  after  It  they  are  private 
property."  Wiaconsin  C.  R.  Co.  v.  Price 
County,  133  U.  S.  500,  33  L.  ed.  S03,  10 
Sup.  Gt.  Rep.  341 ;  Bvor  v.  Morria,  227 
U.  S.  524-328,  57  L.  ed.  623-625,  33  Sup. 
Ct.  Rep.  38o.  Tbe  entry  by  Scott  withdrew 
the  land  from  entry  or  settlement  by  any 


Ooi.  nSK, 

other,  [TTl  and  segregated  the  quarter  aae- 
tioD  from  the  public  domain.  The  legal  Utl« 
remained  in  the  government  until  patent 
issued;  but,  as  against  all  except  the  United 
States,  he  was  the  lawful  poaaesaor,  clothed 
with  an  inceptive  title  (Sturt  v.  Beck,  133 
U.  S.  E47,  S49,  33  L.  ed.  764,  765,  10  Sup. 
Ct.  Rep.  360i  Bunker  Hill  i  S.  Min.  ft  Con- 
centrating Co.  V.  United  Statea,  228  U,  B. 
560,  67  L.  ed.  346,  33  Sup.  Ct  Rep.  138), 
which  entitled  him  to  maintain  suits  In 
equity  or  actions  at  law  to  obtain  redress 
for    a    violation    of    bis    possessory    rights 

(Rusaian- American  Packing  Co.  v.  United 
States,  199  U.  6.  67T,  60  L.  ed.  316,  28  Sup. 
Ct.  Rep.  IS7).  Tbe  homesteader  having 
thus  acquired  the  right  to  "treat  the  land 
as  his  own"  so  far  as  waa  neceaaary  to 
carry    out    the    puTpoaes    of    the    statute 

(Ehiver  v.  United  SUtea,  169  U.  S.  497,  40 
L.  ed.  232,  16  Sup.  Ct.  Rep.  H),  it  ia 
apparent  that  this  right  was  in  tbe  nature 
of  private  property,  and  entitled  to  protec- 
tion as  such.  Interference  with  the  poa- 
aession  of  the  homesteader  or  bis  heirs  liv- 
ing on  land  thus  withdrawn  from  enti; 
was  not  punishable  under  a  Federal  statute 
applicable  only  to  public  lands  subject  to 

This  view  is  sustained  by  the  terms  of 
the  statute,  and  is  in  accord  with  the  policy 
to  leave  the  protection  of  such  possessory 
claims  to  the  laws  of  the  several  statea. 
Congress  could  have  legislated  so  as  to  make 
the  statute  applicable  nntil  patent  iaaned. 
But  instead  o(  doing  so,  it  left  the  home- 
steader who  bad  acquired  a  possessory  title 
to  avail  himself  of  the  same  righta  that 
were  open  to  others  holding  lan^  by  title 
absolute  or  inchoate.  In  both  caaea  there 
was  right  of  posaeaaion,  and  in  both  c&acs 
wrongs  againat  possession  could  be  re- 
dreaaed.  Such  seems  to  have  been  the 
practical  construction  of  the  statute  since 
its    paaaage.    twenty -eight   yeara    ago,    tor 


tSec.  2289.  Every  person  who  la  the  head 
of  a  family  .  .  .  shall  be  entitled  to  enter 
one.quarter  section  ...  of  unappro- 
priated public  lands    .... 

Sec.  3259.  Kvery  person  being  the  head 
of  a  family  .  .  .  who  has  made  or  here- 
sfter  makes  a  aettlement  in  person  on  the 
public  lends  subject  to  pre-emption,  and  who 
tnhabite  and  improves  the  same,  and  who 
has  erected  or  ahall  erect  a  dwelling  there- 
on, is  aathorired  to  enter  with  the  register 
of  tbe  land  ofRee  ■  -  .  any  nnmber  of 
acres  not  exceeding  160  .  .  .  upon  pay- 
ing  to  tbe  United  Statea  tbe  minimum  price 
of  such  land. 

Sec.  2263.  Prior  to  any  entries  being  made 
under  and  by  virtue  of  the  provisions  of  9 


2269,  proof  of  the  settlement  and  improve- 
ment thereby  reouired  shall  '"  -'-■-■'-- 
satisfactlm  of  tna  regiater 


luired  shall  be  made  to  the 


time  of  settbment  to  private  entrv,  and 
intends  to  purchase  the  same  under  the  pre- 
ceding provisiona  of  this  chapter,  he  shall, 
within  thirty  days  after  the  date  of  such 
settlement,  Sle  with  the  register  of  the 
proper  district  a  written  statement,  de- 
scribing the  land  settled  upon,  and  declar- 
ing hia  intention  to  claim  the  same  under 
the  pre-emption  law;  and  ha  shall,  moreover, 
within  twelve  months  after  the  date  of 
GUrh  settlement,  make  tbe  proof,  sfAdavit. 
and  payment  hereinbefore  required.  U  he 
fails  to  file  such  written  statement,  or  to 
make  such  affidavit,  proof,  and  payment 
within  the  aeveral  perioda  named  above,  the 
tract  of  Und  so  settled  and  improved  shall 
l>e  Bubject  to  the  entry  of  any  other  par- 
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w»  tn  dted  to  bo  oaae  in  which  t  prose- 
enttMi  Iiki  been  InsUtnted,  in  »  Federal 
oonrt,  agalnit  one  joterferiDg  with  the  poa- 
MMion  of  n  honeatekder  tJttt  entry  and 
before  patent. 
Judgment  nffirmed. 


[78]    AmiA  LAFINA,   PettUoner, 


(8w  a  C.  Beporter'B  ed.  7S-M.) 


StntntM   —  oonstrnctlon 
reports  —  debatea. 

1.  The  Federal  Supreme  Court  ordinarily 
will  not  go  bnond  the  report*  o[  eongret- 
sional  cominitteea  t«  the  debate*  in  Con- 
grew  as  •  source  from  which  to  determiDe 
the  meaning  of  the  languaire  employed  in  a 
Fnlera]  statate. 

[For  other  ease*,  lea  Btatatea,  It.  a,  In  DiKert 

Sap.  Ct  1B08.) 
SutDtes  —  constrnction  —  title  of  net. 

2.  It  ia  only  in  a  doubtful  caee  that  the 
title  of  an  act  can  control  the  meaDing  of 
the  enacting  clauaea. 

(For  Mher  eaae*,  eee  Btatutoi,  II.  1,  In  DUeit 

Bnp.  Ct  1»08.| 
AUcna  ^  deportntioD  —  effect  of  preri* 

oua  residence. 

3.  An  alien  woman  found  an  inmate  ol 
*  houM  of  proititutioB  within  three  yeara 
titer  ber  return  to  the  United  6Utea,  fol- 
bwing  a  temporary  absence  abroad,  ma^, 
Botwithatanding  her  previous  residence  m 
the  United  Statee  for  upwards  of  three 
yeara,  be  deported  under  the  proYiaiona  of 
the  immigration  act  of  February  20,  1907 
(34  SUt.  at  L.  8B8,  chap.  1134,  U.  S.  Comp. 
Stat.  Gupp.  leil,  p.  4M),  which  in  enumer- 
nting  in  I  2  the  claiaea  of  aliena  which 
khall  be  excluded  from  admission  into  the 
llnited  States,  apcciScally  mention!  "proB' 
titutea,  or  women  or  girls  coming  into  the 
Xjnited  State*  for  the  purpose  of  prostitu- 
tion, or  for  any  other  immoral  purpose," 
«nd  in  I  S  provides  for  the  deportation  of 
"any  alien  woman  or  girl  who  shall  be 
found  an  inmate  of  a  house  of  prostitution, 


Submitted  Deeember  1,  1»18.    Decided  Jan- 
nary  S,  1S14. 

Note. — On  the  right  to  resort  to  the 
Tiews  of  individual  members  of  I^slature 
U  aid  to  construction  of  statute— ^ce  note 
to  Blake  t.  National  City  Bank,  £8  L.  ed. 
U.  8.  IIB. 
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,N  WRIT  of  Certiorari  to  the  United 
State*  Circuit  Court  of  Appeal*  for  the 
Second  Circuit  to  review  a  decree  which  at- 
firmed  a  desree  of  the  District  Court  for 
the  Southern  Diatrict  of  New  York,  diamiu. 
iog  a  writ  ol  habeas  corpn*  to  inquire  into 
an  order  for  the  deportation  of  an  alien. 
Affirmed. 

See  aame  ease  below,  lOS  C.  C.  A,  327, 
178  Fed.  830. 

The  facta  are  aUted  in  the  opinion. 

Ur.  Wllllnm  Hnwkliu  snbmitted  the 
eauaa  for  petitioner: 

The  majorify  of  the  circuit  courta  of  ap- 
peal are  In  petitioner'a  favor. 

Ex  parte  Hoffman,  103  C.  C.  A.  327,  170 
Fed.  880;  Taylor  v.  United  States,  81  a  C. 
A.  107,  1G£  Fed.  1;  United  Statea  v.  Sprung, 
no  C.  C.  A.  37,  187  Fed.  905;  Rodger*  V. 
United  BUtea,  81  C.  C.  A.  454,  162  Fed. 
346;  United  States  ex  rel.  Barlin  v.  Rodgera, 
112  C.  C.  A.  382,  101  Fed.  079;  Redfem  t. 
Halpert.  108  C.  C.  A.  262.  188  Fed.  161j 
United  Statea  v.  Aultman,  79  C.  C.  A.  4S7, 
148  Fed.  1022;  United  Statee  v.  Nakaahima, 
87  C.  C.  A.  848,  ISO  Fed.  842.  See  also  Re 
Panura,  51  Fed.  276;  Re  MsioU.  67  Fed. 
114;  Moffitt  V.  United  SUtes,  83  C.  C.  A. 
IIT,  128  Fed.  37Gi  Be  Buchshaum,  141  Fed. 
222. 

Tbe  petitioner,  Anna  Lapina,  in  the  eye 
of  the  law,  woa  a  domiciled  alien  resident, 
and  therefore  not  within  the  scope  of  the 
immigration  act  of  1907. 

Tbe  Venus,  8  Cranch,  280,  3  L.  ed.  682; 
Cesna  v.  Meyers,  H.  H.  42d  Congr.  2d  Seas. 
Rep.  No.  11;  MeCrary,  Elections,  2d  ed. 
440,  681;  Behrenameyer  t.  KreitK,  136  111. 
SOI,  26  N.  E.  704;  Cobb  v.  Smith,  SB  lU.  201 ; 
Wilkina  t.  Marshall,  80  111.  78;  State  ex  rel. 
Leche  r.  Fowler,  41  L*.  Ann.  880,  8  So.  802. 

The  worda  "aliens"  and  "alien,"  as  used 
in  the  immigration  statute*  existing  prior 
to  1003  and  1007,  were  both  construed  nni- 
formly  by  the  Federal  courts  as  referring 
to   "alien    inunigrants"  exclusively. 

Moffitt  v.  United  BUtea,  68  C.  C.  A.  117, 
128  Fed.  87B;  United  BUtea  ex  rel.  Anderson 
V.  Burke,  99  Fed.  806 ;  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  B.  467,  88 
L.  cd.  226, 12  Sup.  Ct.  Rep.  611 ;  Re  Panura, 
61  Fed.  £76;  Re  Uartorelli,  88  Fed.  437; 
Re  MaioU,  07  Fed.  114. 

The  uae  of  the  word  "aliens"  in  neU  at 
1008  and  1007,  instead  ot  "alien  imini- 
granU,"  do«a  not  indicate  any  intention  on 
the  part  of  Congress  to  moke  tbe  stetatea 
of  1008  and  1007  apply  to  the  cose  at  bar. 

United  SUtea  v.  Dauphin,  20  Fed.  628; 
Ooodell  T.  Jackson,  £0  Johns.  722,  11  Am. 
Dec.  351;  Taylor  v.  Delancey,  t  Cat.  Ca*. 
ISl ;  Domintck  v.  Michael,  4  Sondf.  400. 

Where  the  loagnage  <rf  a  statute  la  nm- 
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blgnoui  or  otIierwiK  doubtfal;  or,  being 
pUin,  ■  literal  coiutnietioii  would  Umi  to 
auch  abaurdity,  hftrdsbip,  or  injiutice  ma  to 
render  it  irrational  to  impute  to  the  law- 
nakiiig  power  a  purpoae  to  produce  or  per- 
mit such  resull,  the  title  mkj  be  retorted 
to  as  tending  to  throw  light  upon  the  legis- 
lative intent  as  to  ita  scope  or  operation. 

United  SUte*  t.  Fisher,  2  Cruich,  386,  2 
L.  ed.  313;  Church  of  the  Holy  Trinity  t. 
United  States,  143  U.  S.  462,  SB  L.  ed.  229, 
12  Sup.  Ct.  Bep.  Gil;  Coosaw  Min.  Co.  t. 
Soutb  Carolina,  144  U.  S.  663,  36  L.  ed.  642, 
12  Sup.  Ct.  Rep.  6S9. 

It  is  proper  for  thii  court  to  look  at  the 
congreBsiona]  hiatoiy  of  the  act. 

Church  of  the  Holy  Trinity  t.  United 
States,  143  U.  B.  467,  36  L.  ed.  227.  12 
Sup.  Ct.  Rep.  Sll;  Binns  t.  United  tJUtes, 
1S4  U.  S.  486,  48  L.  ed.  IDBT,  24  Sup.  Ct. 
Rq>.  816. 

AuiBtant  Attorney  General  Denlson  aub- 
mitted  the  cause  for  respondent.  Mr. 
Francis  H.  McAdoo  was  on  tbe  brief: 

Tbe  word  "alien,"  as  used  in  the  later  im- 
migration statutes,  does  not  mean  "alien 
immigrant,"  but  is  intended  to  cover  any 
"•lien"  entering  the  country,  whether  or  not 
previously  here. 

United  SUtee  v.  Aultman,  76  C.  C.  A.  4S7, 
148  Fed.  1022;  United  States  ex  rel.  Barlin 
».  Rodgers.  112  C.  C.  A.  382,  191  Fed.  970; 
Ex  parte  Crawford,  166  Fed.  830;  Frick  t. 
Lewis,  116  C.  C.  A.  463, 196  Fed.  693;  United 
States  ex  rel.  Funaro  v.  Watchorn,  164  Fed. 
162;  Ex  parte  Hoffman,  103  C.  C.  A.  S2T, 
179  Fed.  839;  Re  Kleibs,  128  Fed.  866; 
Lem  Moon  Sing  v.  United  States,  158  U. 
B.  S38,  39  L.  ed.  1082,  16  Sup.  Ct.  Rep. 
967;  Low  Wah  Suej  v.  Backus,  225  U.  B. 
460,  56  L.  ed.  1165,  32  Sup.  Ct  Rep.  734; 
Re  Maiola,  67  Fed.  114;  Re  Martorelli,  63 
Fed.  437 ;  MofBtt  v.  UniUd  States,  63  C.  C. 
A.  117,  128  Fed.  376;  23  Ops.  Att?.  Oen.  p. 
278;  Re  OU,  96  Fed.  487;  Re  Panxara,  61 
Fed.  275;  Ex  parte  Petterson,  166  Fed.  636; 
Prentis  v.  Stathakos,  112  C.  C.  A.  007,  192 
Fed.  469;  Redfem  v.  Halpert,  lOB  C.  C.  A. 
862,  186  Fed.  160;  Rodgers  t.  United  States, 
81  C.  C.  A.  464,  1S2  Fed.  346;  Sibray  v. 
United  SUtaa,  107  C.  C.  A.  483,  186  Fed. 
401 ;  Siniscalebl  v.  Thomas,  IIS  C.  C.  A.  601, 
196  Fed.  701 ;  Taylor  v.  United  States,  207 
U.  S.  120,  52  L.  ed.  130,  28  Sup.  Ct.  Rep. 
63,  81  C.  C.  A.  197,  162  Fed.  1;  United 
BUtes  V.  Aultmu  Co.  143  Fed.  922;  United 
States  V.  Nakashima,  87  C.  C.  A.  646,  leo 
Fed.  842;  United  States  v.  Sprung,  110  C. 
a  A.  37,  187  Fed.  903;  United  SUtes  v. 
Villet,  173  Fed.  GOO;  United  SUtes  ex  rel. 
White  T.  Ho<^,  166  Fed.  1007. 

If  t,  rMtriction  on  the  word  "alien"  la  to 


be  implied,  it  should  cover  persona  botia  Sde 
domiciled,  and  not  this  petitioner. 

United  States  ex  rel.  Barlin  v.  Rodger^ 
112  C.  C.  A.  382,  161  Fad.  971:  Ex  pMto 
Petterson,  166  Fed.  636. 


Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  petitioner,  an  unmarried  woman  and 
a  native  of  Russia,  came  to  the  United 
SUtes  in  tbe  year  1897  or  1898,  at  the  age 
of  about  twelve  years,  accompanied  by  [S3] 

I  a  man  who  had  promised  to  marry  her,  and 
during  the  four  years  immediately  follow- 
ing she  practised  prostitution  in  the  city  of 
New  York,  and  supported  her  companion 
with  tbe  proceeds  of  her  prostitution;  sha 
then  left  that  city,  and  thereafter  eon- 
tinUDUsly  practised  prostitution  in  varioua 
parU  of   the   United   SUtes,   including  dif- 

r  ferent    towns    and    cities  in   the  sUtea   of 

I  Washington,  Arizona,  and  Texas.  In  the 
month  of  March,  1908,  ahe  returned  to 
Russia    for    the    purpose    of    visiting    her 

I  mother,  intending  at  the  same  time  to  re- 
turn to  this  country;  she  re-entered  tbe 
United  SUtea  at  the  port  of  New  York  In 
June,  1908,  accompanied  by  her  mother,  at 
which  time  petitioner  falsely  represented, 
foi'  the  purpose  of  facilitating  ber  landing, 
that  she  was  Mrs.  Joseph  Fiore,  and  tbe 
wife  of  an  American  cititen;  at  the  tiine 
of  this,  her  second  entry,  she  intended  to 
continue  the  practice  of  prostitution  in  the 
United  SUtes,  and  almost  immediately 
upon  being  admitted  she  engaged  in  tbkt 
practice,  and  was  continually  engaged  in  it 
until  September  21,  1909,  on  which  d^tc 
she  waa  arrested  in  a  bouse  of  prostitution 
ir.  Pbcenii,  Arizona,  upon  a  warrant  of  ar- 
rest duly  issued  by  the  Acting  Secretary  of 
Commerce  and  Labor  under  the  provisions 
of  tbe  immigration  act  of  February  SO, 
1907  (34  SUt.  at  L.  898,  chap.  1134,  U.  S. 
Comp.  SUt.  Supp.  1911,  p.  499).  Upon  a 
bearing  prpperly  accorded  to  her,  the  fore- 
going facU  were  cBUblisbed,  and  an  ordor 
of  deporUtion  was  made  upon  the  ground 
that  she  was  a  prostitute,  and  waa  such  at 
the  time  of  her  entry  into  the  United 
SUtes;  that  she  eatered  the  United  SUtes 
for  the  purpose  of  prostitution;  and  that 
she  bad  been  found  aa  inmate  of  a  bouse 
oi  prostitution  and  practising  tba  same 
within  three  years  after  her  entry.  She  ob- 
Uined  a  writ  of  habeas  corpus,  which,  alter 
a  hearing,  was  dismissed  by  the  district 
court  for  the  southern  district  of  New 
York.  Upon  appeal,  the  circuit  court  of 
appeals  affirmed  the  order  of  dismissal 
[sub  nam.  Ex  parte  HofTman,  103  C.  C.  A. 
327,  179  Fed.  839)  The  present  writ  of 
certiorari  [84]  was  then  allowed  because  of 
th|  division  of  judicial  opinion  upon  tbe 
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fnertioB  prcMBted,  which  in  whether  the  pro- 
Tiaiona  of  the  immigration  act  of  1907  re- 
specting adniuion  aiid  deportation  apply 
to  an  alien  such  aa  the  petitioner,  who, 
haTing  remained  in  this  country  for  more 
than  three  jean  (in  thU  inatance  for  more 
than  ten  yean),  after  flrat  entry,  and  hav- 
ins  EODB  abroad  for  a  tetaporary  purpose 
and  with  Uie  intention  of  returning,  again 
ae«kB  and  gain*  admittance  into  the  United 
SUtea. 

The  pertinent  proTiaioni  of  the  act  of 
1907  are  set  forth  in  the  margin.t  So  far 
a*  the  present  question  is  concerned,  the 
act  Is  not  materially  different  from — 
certainly  not  leas  stringent  than — the  act 
of  March  3,  1903  (32  Stat,  at  L.  1213,  chap. 
10]2).  The  circuit  court  of  appeals  in  the 
present  ea«e  followed  its  own  decision  in 
Taylor  t.  United  SUtes,  81  C.  C.  A.  197, 
152  Fed.  1,  which  was  based  upon  the  act 
of  1903,  [8S]  and  in  which  it  was  held  that 
while  the  provisions  of  the  act  of  March  3, 
1891  (88  8Ut.  at  L.  1084,  chap.  GGl,  U.  S. 
Camp.  But.  100],  p.  1894),  bad  been  ron- 
■traed  a*  restricted  to  "alien  immigrants," 
the  act  of  1003  had  been  ao  framed  aa  to 
cover  aliens,  whether  immigrants  or  not. 
Id  behalf  of  the  petitioner  it  is  contended 
that  the  court  erred  in  its  judgment  aa  to 
the  purpose  of  Congress  in  modifying  the 
language  of  pKTious  acts  on  adopting  the 


rcTiaion  of  1903,  and  cliat  this  act  and  tha 
act  of  1907,  as  well  as  those  that  preceded 
them,  when  properly  construed,  refer  to 
"alien  immigrants"  exclusively. 

The  Acts  of  1903  and  1907  being  re- 
visions or  compilations  (with  some  modifi- 
cations) of  previous  acta  pertaining  to  the 
same  general  subject-matter,  a  reference 
list,  in  chronological  order,  ia  for  con- 
venience set  forth   in  the  margin.t 

[86]  In  a  number  of  cases  in  the  Federal 
district  and  circuit  courts,  it  was  held  that 
the  provisions,  of  the  act  of  March  S.  1891, 
and  the  acts  that  preceded  it,  relnting  to 
the  exclusion  and  deportation  of  persona 
arriving  in  the  United  States  from  foreign 
countries,  were  confined  in  their  operation 
t}  "alien  immigrants;"  and  that  this  term 
did  not  Include  aliens  previously  resident 
in  this  country,  who  had  temporarily  de- 
parted with  the  intention  of  returning.  Ba 
Pani^ara  (1862)  SI  Fed.  276;  Re  Martorelli 
(1894)  03  Fed-  437;  Re  Maiola  (1896)  07 
Fed.  114;  Re  Ota  (1899)  9fl  Fed.  4S7.  The 
same  view  was  expressed  by  the  circuit 
court  of  appeals  for  the  ninth  circuit  in 
Moffit  r.  United  SUtea  (1904)  63  C.  C.  A. 
117,  128  Fed.  376. 

Upon  the  reasoning  and  authority  of 
thes*  cases,  a  similar  construction  was 
given  to  the  act  of  1903  in  United  States 
V.  Aultman  Co.   (1909)    143  Fed.  922   (af- 


United    States:  .  prostitutes,    or 

women  or  sirla  coming  into  the  United 
Btatcfl  for  the  purpose  of  prostitution,  or 
for  any  other  immoral  purposei  .  .  . 
Sec.  S.  .  .  .  any  alien  woman  or  girl 
wbo  shall  be  found  an  inmate  of  a  house 
of  prostitution  or  practising  prostitution, 
»t  any  time  within  three  years  after  she 
ahall  have  entered  the  United  SUtes.  shall 
be  deemed  to  be  unlawfully  within  the 
United  Statea,  and  shall  be  deported  as 
provided  by  aections  twenty  and  twenty-one 
ol  this  act. 

See.  20.  That  any  alien  who  shall  enter 
the  United  States  in  violation  of  law, 
.  .  .  shall,  upon  the  warrant  of  the 
Secretary  of  Commerce  and  Labor,  be  taken 
into  cQstody  and  deported  to  the  country 
whence  he  came  at  any  ti —  -  ■■' ■ 
years  after  tbe  date  of  hi 
United  SUtee. 

See.  21.  That  in  caae  the  Secretary  of 
Commeree  and  Labor  shall  be  satisflpd  that 
an  alien  has  been  found  in  the  United 
States  in  violation  of  thia  act,  or  that  an 
alien  ia  subject  to  deportation  under  the 
proviaiona  of  this  act  or  of  any  law  of  the 
Vnited  States,  he  shall  cause  such  alien, 
within  the  period  of  three  years  after  land- 
ing or  entry  therein,  to  be  taken  into  cus- 
tody and  returned  to  the  country  whence 
be  came,  aa  provided  by  section  twenty  of 
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t Immigration  Acts. 

Rev.  SUt.  title,  "Immigration,"  Si  2169- 
2164.  U.  S.  Comp.  SUt.  1901,  pp.  1280-1286. 

"An  Act  Supplementarv  to  the  Acts  in 
Relation  to  Immigration,  approved  March 
3,  1875  (18  Stat,  at  L.  47T,  chap.  141,  U. 
S.  Comp.  Stat.  1901,  p.  1285). 

"An  Act  to  Regulate  Immigration,"  ap- 
proved August  3,  1882  (22  Stat,  at  L.  214, 
chap.  376,  U.  8.  Comp.  Stat.  1901,  p.  1288). 

"An  Act  to  Prohibit  the  ImporUtion  and 

Migration  of  Foreigners  and   Aliens  under 

Contract  or  Agreement   to  Perform   Lahor 

the  United   SUtea,   ita  Territories,   and 


84,  U.-S.  Comp.  Stat.  1901,  p.  1290). 

"An  Act  to  Amend  an  Act  to  Prohibit  the 
importation  and  Immigration  of  Forcigncn 
and  Aliens  under  Contract  or  Agreement  to 
Perform  I^bor  in  the  United  SUtes,  ita 
Territories,  and  the  District  of  Columbia," 
approved  February  23,  1B87  (24  Stat  at  L. 
414,  chap.  220). 

"An  Act  Making  Appropriations  to  Sup- 
ply Deficiencies,"  etc.,  approved  October 
19,  ISSS,  containing  clauses  amending  acU 
of  February  26,  18BG,  and  of  February  23, 
1887  (2S  Stat,  at  L.  566,  667,  chap.  1210, 
U.  8.  Comp,  SUt.  1901,  p.  1294). 

"An  Act  in  Amendment  to  the  Various 
Acts  Relative  to  Immigration  and  tbe  Im- 
porUtion of  Aliens  under  Contract  or 
Agreement   to   Perform   Labor,"   approved 
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Brmed  by  the  elreuit  court  of  appeals.  79  C. 
C.  A.  4ST,  1*6  Fed:  1032),  the  attention  of 
the  court  ftppkrdntly  not  having  been 
directed  to  tU«  qucitioD  whether  any  eig- 
niflcant  change  had  been  made  in  the  Ian 
br  the  revision  of  1903. 

But  In  Taylor  t.  United  SUtea  (1907}  81 
a  C.  A.  197,  1C2  Fed.  1,  which  waa  a  re- 
view bj  the  circuit  court  of  appeal*  for  the 
Mcond  circuit  of  a  judgment  of  conviction 
upon  an  indictment  for  a  misdemeanor  for 
permitting  an  alien  aallor  to  land  in  New 
York,  contrary  to  |  18  of  the  act  of  I9fi3, 
[87]  which  made  it  the  duty  of  the  owner*, 
officer*,  and  agent*  of  any  vessel  bringing 
an  alien  to  the  United  State*  to  adopt  due 
precaution*  to  prevent  the  landing  of  any 
such  alien,  etc.,  the  cciurt  reviewed  the 
change*  made  by  Congress  In  the  revision 
of  1903,  "following  decision*  of  the  courts 
which  tended  to  relax  the  provision*  of 
earlier  acta,"  and,  finding  that  |  18  of  the 
act  of  1903  substantially  re-enacted  a  part 
of  I  8  of  the  act  of  1891,  employing  the  term 
"alien"  in  the  place  of  the  term  "alien  immi- 
grant," and  that  similar  ebangei  were  made 
in  other  parti  of  the  act,  came  to  the  con- 
clusion that  the  change  evinced  an  intent  of 
Congress  to  use  the  word  "alien"  in  its  ordi- 
nary and  unqualified  meaning.  This  de- 
cUion  was  reviewed  in  this  court,  and  the 
judgment  was  reversed,  hut  upon  the  ground 
(207  U.  B.  ISO,  IS4,  62  L.  ed.  130,  132,  28 
Bup.  Ct.  Hep.  S3)  that  |  18  did  not  apply  to 
the  ordinary  case  of  a  sailor  deserting  while 
on  shore  leave. 

Shortly  after  the  decision  of  the  circuit 
court  of  appeals  in  the  Taylor  Case,  the 
circuit  court  of  anpeals  for  the  third  cir- 
cuit, in  Bodgers  v.  UniUd  State*  (1007)  81 
C.  C.  A.  454,  162  Fed.  348.  held  that  the 
provision  of  |  2  of  the  act  of  1903,  enu- 
merating the  classes  of  aliens  to  be  excluded 
from  admission  Into  the  United  States, 
and  amongst  them  "penons  afflicted  with  a 
loathsome  or  with  a.  dangerous  eontagiou* 
disease,"  and  the  provision  uf  g  19,  for  the 
deportation  of  "aliens  brought  into  this 
country  In  violation  ot  law,"  could  not  be 
eonstrued  so  a*  to  extend  to  aliens  domi- 
eUai.  Id  this  country;   alBrming  Re  Bnehs- 


baum,  141  Fed.  221.  In  United  State*  v. 
Kakasbima  (1908)  87  C.  C.  A.  048,  100 
Fed.  842,  the  circuit  court  of  appeals  for 
the  ninth  circuit  adopted  the  same  view 
of  the  act  of  1803  expressed  in  the  Aultman 
and  Rodgers  Cases,  rejecting  that  adopted 
by  the  court  of  appeals.in  Taylor  v.  United 
Btates. 

On  the  other  hand,  the  latter  decision  has 
been  followed  in  a  number  of  coses  arising 
under  the  act  of  1907,  which  in  this  respect 
does  not  materially  differ  from  the  act  of 
1903.  [SB]  Ex  parte  Petterson  (1908)  16S 
Fed.  fiSO;  United  States  ex  rel.  White  t. 
Hook  (1908)  166  Fed.  1007;  United  States 
V.  Villet  (1909)  173  Fed.  600;  Ex  parte  Hoff- 
man (laiO)  103  C.  C.  A.  327,  179  Fed. 
839  (being  the  case  now  under  review); 
Sibray  v.  United  States  [191])  107  C.  C. 
A  483,  166  Fed.  401 ;  United  BUte*  ex  rel. 
Canfora  v.  Williams  (1911)  ISS  Fed.  3S4; 
United  State*  v.  Sprung   (1910)    110  C.  C. 

A.  37,  187  Fed.  903;  Frick  v.  Lewis  (1912) 
110  C.  C.  A.  493,  196  Fed.  603;  Siniscalcbi 
V  Thomas  (1912)  116  C.  C.  A.  601,  19S 
Fed.  701.  Contra,  Redfern  v.  Halpert 
(1911 )  108  C.  C-  A.  202.  180  Fed.  150;  and 
see  United  States  ex  rel.  Barlin  v.  Rodgers 
(1911)   112  C.  C.  A.  382,  191  Fed.  970. 

The  authority  of  Ct>ngres*  over  the  gen- 
eral subject-matter  is  plenary;  it  may  ex- 
clude aliens  altogether,  or  prescribe  the 
terms  and  conditions  upon  which  they  may 
come  into  or  remaia  in  this  country. 
Chinese  Exclusion  Case,  130  U.  B.  S81,  603, 
32  L.  ed.  1068,  1074,  9  Sup.  Ct.  Bep.  023; 
^fishimu^a  Ekiu  v.  United   States,   142   U. 

B.  061,  059,  36  L  sd.  1146,  II49,  12  Bup. 
Ct.  Rep.  336;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  098,  713,  37  L.  ed.  905, 
913,  13  Sup.  Ct.  Rep.  1010;  Lem  Moon  Sing 
V.  United  SUtes,  ICB  U.  8.  638,  647,  39  L. 
ed.  10S2,  1086,  16  Pup.  Ct  Rep.  907. 

The  question,  thc:efore,  is  not  the  power 
of  Congress,  hut  its  intent  and  purpose  as 
expressed  in  legislation  The  cases  that 
have  held  the  immigration  acts  not  to  ap- 
ply to  domiciled  alien*  returning  after  a 
temporary  absence  have  Ixeu  rested  in  part 
upon  the  use  of  the  term  "immigration"  in 
the  titles  of  the  respective  acts,  and  in  part 


March  S,     1891   (26  SUt.  at  L.  1084,  chap. 
S61,  U.  S.  Comp.  Stat.  1901.  p.  1294). 

"An  Act  to  Facilitate  the  Enforcement  of 
ths  Immigration  and  Contract-Labor  Laws 
of  the  United  States,"  approved  March  3, 
1893  (27  Stat,  at  L.  609,  chap.  206,  U.  B. 
Comp.  Stat.  1901,  p. 


18,  1894,  containing  clauses  amending  Immi 

gration  laws  (28  SUt.  at  L.  390,  391,  chap. 

loi,  U.  S.  Comp.  Stat.  1901,  pp.  1303,  2469). 

"Ad  Act  to  Regulate  the  Immigration  of 


March  3,  1903  (32  SUt.  at  L.  1213,  chap. 
1012). 

"An  Aet  to  R^ulate  the  Immigration 
of  Aliens  into  the  United  SUtes,"  approved 
February  20,  1007  (34  BUt.  at  L.  898,  chap. 


Act  to  Regulate  the  Immigration  of  Aliens 
into  the  tfnited  SUtes,'  Approved  Febniar; 
Twentieth,  Nineteen   Hundred  and  Seven," 


.pproved  March  20,  1010  (30  SUt.  at  L. 
263,  cbap.  128,  U.  B.  Comp.  SUt  Supp.  191], 
p.  601). 
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npoD   the  emplo;iiie]it  of  that  or   Biniilar 
t«rn»  in  the  eiwctins  clauaei. 

i»  kuthoritf  for  a  liberal  interpretation 
of  the   act*,   two   aeciaioni   of    tbit    court 
have  at  timea  been  referred  to,  wbich  have, 
howerer,  little,  if  aay,  present  pertinency. 
Chnrch    of    the    Holj    Trinity    t.    United 
SUtea,  149  U.  B.  4ST,  33  L.  ed.  226,  IE  Sup. 
Ct.  Bep.   SlI,   held  that  tbe  con  tract -labor 
law  of  February  Zfl,  18S5    (23  Stat,  at  L. 
332,  chap.  164,  U.  S.  Comp.  Stat.  1S01,  p. 
12S0),  did  not  forbid  «   contract    for    cm- 
plcifing    a    elergfican.     Tlie  act   was   con- 
■tnied  according  to  ita   spirit  ratber  than 
ita  letter,  and,  in  view  o!  ita  title,  the  evil 
intended  to  be  remedied,  the  dream  stances 
surrounding  [89]  the  appeal  to  Congress  for 
legislation,  and  the   reports  of  committees 
in  each  House,  it  was  biU  to  be  the  legis- 
lative purpose  simply  to  stay  tbe  influx  of 
cheap  unskilled  labor.     Since  this  decision, 
ui  express  exception  has    beer    made    of 
"miDiaters  of  any  religious  denomination." 
In  Lau  Ow  Bew  v.  United  SUtes,  144  U-  S. 
4T,  36  L.  ed.  340,  12  Sup.  Ct.  Bep.  51T,  tbis 
court  held  that  the  provisian  of  the  Chinese 
rntriction  act  of  May  6,  1B82   (22  SUt.  at 
L.  S8,  chap.  126,  §  6),  as  amended  by  act 
of  July  8,  18B4  (23  SUt.  at  L.  lie.  chap. 
So,  U.  B.  Comp.  Stat.   IBOl,  p.   130r>),  re- 
fOiring  every  Chinese  merchant  coming  into 
Uiis    country    to    procure    and    produce    a 
KrtiBcat*    from    the    Chinese    government, 
did   not  apply   to    Chinese    merchants    al- 
''•ady  domiciled  in  the  United  States,  who, 
hiring  left  this  country  for  some  temporary 
Purpose,  sought  to  re-enter  it  upon  their  te- 
*Om  to  their  homes  here.     But  this  decision 
^'*'«s  baaed  in  part  upon  the  language  of  the 
f*«rtieular   atatute,  and   in   part    upon    the 
''«ct  that  our  treaty  with    China    gave    to 
^^^inese  merchants  domiciled  in  the  United 
^^tates  tbe  right  of  egress  and  ingrew,  and 
tfce  other  rights,  privileges,  and  immunities 
^•ijoyed  in  this  country  by  the  citizens  or 
^"Xibjecta  of  the  moat  favored  nation. 

The  legislative  hUtory  of  the  act  of  IB03 
^demonstrates    that   the   elimination   of   the 
"^^ord    "immigrant"    and    other    equivalent 
^^oalifying   pbraoes   was   done   deliberately. 
TTw  bill  originated  in  the  House  of  Repre- 
^ntatlvcs,  where  the  committee  report  de- 
clared that  Its    gene  Til    purpose    was    "to 
%ring  together   in  one  act    scattered    legia- 
Istion  heretofore  enacted   in   regard  to  the 
innoigration    of    aliens    into    the    United 
States;     ...     to    amend    such    portions 
thereof  as  liare  been  found,  either  as  tbe 
result  of  experience  in    administering    the 
liw  or  of  judicial  deciiion,  to  he  inadequate 
to  accomplish  tbe  purpose  plainly  intended 
thereby;    and   to   add   thereto  such   further 
provisions  as  seemed  to  be  demanded  by  the 
consenauB  of  enlightened    public    opinion."' 


H.  Bept.  982,  GTth  Cong  1st  Sess.  Tba 
report  of  tbe  Senate  Committee  likewise  ex- 
plained [90]  the  bill  as  being  in  the  main  a 
re-enactment  of  existing  laws  on  the  subject 
of  immigration,  stating;  "The  necessity  for 
sucb  re-enactment  is  due  in  part  to  the  fact 
that,  at  a  result  of  jvdioial  eteeitiont,  as 
well  OB  of  administrative  experience,  the 
efficiency  of  such  laws  -to  accomplish  the 
evident  purpose  of  their  enactment  has  been 
si  low  n  to  be  materially  less  than  appeared 
tc  be  at  tbe  cose  at  the  time  of  such  euaet- 
ment,  and  therefore  a  new  expression  of 
the  legislative  will  npon  the  subject  of  im- 
migration has  become  desirable."  The  Sen- 
ate inserted  the  word  "immigrant"  in  one 
place,  but  it  was  eliminated  in  conference. 
S.  Hept.  2119,  E7th  Cong.  1st  Sess.;  S.  Doc. 
62,  57th  Cong.  2d  Bess.  Cong.  Record,  vol. 
36,  p.  2946,  57th  Cong.  2d  Sess. 

Counsel  lor  petitioner  cites  the  debates 
in  Congress  as  indicating  that  the  act  was 
not  understood  to  refer  to  any  others  than 
immigrants.  But  the  unreliability  of  such 
debates  as  a  source  from  wLich  to  discover 
the  meaning  of  the  language  employed  in 
an  act  of  Congress  has  lieen  frequently 
pointed  out  (United  States  v.  Trans-Mis- 
souri Freiglit  AssD.  166  U.  8.  200,  318,  41 
L.  ed.  1007,  1019,  17  Sup.  Ct.  Rep.  540,  and 
cases  cited),  and  we  are  not  disposed  to  go 
beyond  the  reports  of  the  committees. 
(Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  463,  36  L.  ed.  228, 
220,  12  Sup.  Ct.  Rep.  oil;  Binns' v.  United 
States,  104  U.  B.  486,  4S5,  4S  L.  ed.  1087, 
1000,  24  Sup.  Ct.  Bep.  816;  Johnson  v. 
Southern  P.  Co.  196  U.  S.  1,  IB,  40  L.  ed. 
363,  370,  26  Sup.  Ct  Bep.  158,  17  Am.  N<$. 
Bep.  412). 

It  Is  earnestly  insisted  that  the  omission 
of  the  word  "immigrant"  is  of  little  conse- 
quence, because  it  does  not  apply  at  all  to 
the  excluding  section.  It  is  said  that  tbe 
words  "alien  immigrant"  did  not  occur  in 
the  AcU  of  1875,  1882.  18SS,  oi  1887,  and 
did  not  occur  in  the  excluding  section  of  the 
act  of  1891,  but  only  in  its  Sth  section, — 
that  which  related  to  manifesting.  But 
in  tbe  act  of  1893,  "To  Facilitate  tbe  En- 
forcement," etc.,  each  section  was  made  to 
apply  to  "alien  immigrants."  The  force  of 
the  argument  pretty  well  disappears  when 
we  recall  that  it  was  in  spite  of  the  absence 
of  the  word  "immigrant"  in  the  191]  ex- 
cluding claus-  that  courts  had  held  that  be- 
cause the  word  occurred  in  the  title  and  in 
other  provisions  of  the  pertinent  acts,  the 
excluding  clauses  likewise  were  conQned  to 
immigrants,  in  the  aense  of  aliens  who  had 
no  domicil  in  this  country.  Of  course, 
there  were  other  considerations, — the  ex- 
treme hardship  in  individual  rases  where 
the  aliens  had  long  been  i«aidsnt  in  this 
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eaaBtxy,  and  the  pr&ctiekll;  imcontrolled 
authority  of  the  executive  Offieen  of  the 
goramment,  being  among  them.  But,  ffh»t- 
flTcr  coDsideTatioDi  may  have  combined  to 
bring  about  the  judicial  interpretation  of 
the  acts  tbat  preceded  the  revision  of  ]S03, 
the  committee  reports  already  cited  luf- 
flelently  abow  tbat  the  language  of  the  new 
act  waa  ehoaen  niTt  for  the  purpose  of 
adopting,  but  In  order  to  avoid,  that  in- 
terpretation. 

Upon  a  review  of  the  whole  matter,  we 
are  Batiafled  that  Congreas,  in  the  act  of 
1B03,  Bufficientlj  exprcaaed,  and  In  tbe  act 
ol  1DD7  reiterated,  the  purpose  of  applying 
it*  prohibition  against  the  admission  of 
aliens,  and  its  mandate  for  their  deporta- 
tion, to  all  aliens  who«e  history,  condition, 
or  ehBracteriatics  brought  them  within  tbe 
descriptive  elauaea,  i'- respective  of  anv 
qualiScatlon  arising  out  of  a  previous  resi- 
dence or  domicil  in  this  country. 

Tbe  excluding  section  aa  found  In  the 
act  of  1007  contains  In  its  own  language  the 
clearest  answer  to  the  entire  argument  for 
the  petitioner.  It  reads  as  follows  (34  Stat. 
at  L.  8SS,  chap.  1134,  U.  B.  Comp.  Stat. 
Supp.  1911,  p.  500)  :  "Tbat  the  following 
classes  of  aliens  shall  be  excluded  from,  ad- 
mission into  the  Uniteu  States;  All  idiots, 
imbeciles,  feeble-minded  persons,  epileptics, 
Insane  persons,  and  persons  who  have  been 
insane  within  five  yean  previous;  persons 
who  have  had  two  or  more  attacks  of  in. 
aanity  at  any  time  previously!  paupers; 
persons  likely  to  become  a  public  charge' 
professionsl  b^gars;  persons  afflicted  with 
'  tuberculosis  or  with  a  loathsome  or  danger- 
ous contagious  disease;  persons  not  compre- 
hended within  any  of  the  foregoing  exclud- 
ed classes,  who  are  found  to  bt  [BS]  and  are 
certilied  by  the  examining  surgeon  as  being 
mentally  or  physically  defective,  such  men- 
tal or  physical  defect  being  of  a  nature 
wbicb  may  aSeet  the  ability  of  such  alien  to 
•am  a  living;  persons  who  have  been  con- 
victed of  or  admit  having  committed  a 
felony  or  other  crime  or  misdemeanor  in- 
volving moral  turpitude;  polygainista,  or 
persons  who  admit  their  belief  in  the  prac- 
tice of  polygamy;  anarchists,  or  persons 
who  believe  in  or  advocate  tbe  overthrow 
by  force  or  violence  of  tbe  government  of 
the  United  States,  or  of  all  government,  or 
of  all  forms  of  law,  or  the  assassination  of 
public  officials;  prostitutes,  or  women  or 
girls  coming  into  the  United  States  tor  the 
purpose  of  prostitution,  or  for  any  other 
immoral  purpose;  persons  who  procure  or 
attempt  to  bring  In  prostitutes,  or  women 
or  girls  for  the  purpose  of  prostitution,  or 
for  any  other  immoral  purpose;  persons 
hereinafter  called  contract  taboners,  who 
kave  been  induced  or  solicited   to  migrate 


to  this  country  by  offers  or  promises  of  m- 
plnymcnt,  or  in  consequence  of  agreements, 
oral,  written,  or  printed,  express  or  Im- 
plied, to  perform  labor  In  this  country  of 
any  kind,  skilled  or  unskilled;"  etc.,  etc 
CTone  of  these  excluded  classes  (with  tbe 
possible  exception  of  contract  laborers, 
whose  exclusion  depends  upon  somewhat 
different  considerations)  would  be  any  leas 
undesirable  if  previously  domiciled  In  tbe 
United  States.  And  besides,  tbe  section 
contains  its  own  specific  provisos  and  limi- 
tations, and  these,  on  familiar  principles, 
strongly  tend  to  negative  any  other  and  im- 
plied exception. 

There  remsios,  ther<>fore,  only  the  use  of 
the  word  "immigration  In  the  title  of  the 
act  to  furnish  support  for  petitioner's  con- 
tention. But  it  is  only  in  a  doubtful  case 
that  the  title  of  an  act  can  control  tbe 
meaning  of  the  enacting  clauses,  and  there 
is  no  such  doubt  here.  United  States  t: 
Fisher,  2  Crancli,  3S8  380,  Z  L  ed.  S04, 
314;  Church  of  The  Holv  Trinity  v.  United 
SUtes,  143  U.  S.  457,  462,  36  L.  ed.  226, 
ZZ9,  12  Sup.  Ct.  Sep.  511;  Coosaw  Uin.  Co. 
V.  South  Carolina,  144  U.  S.  550,  563,  3B  I^ 
ed.  637.  645,  12  Sup.  Ct.  Kep.  680;  Patter- 
son V.  The  [93]  Eudora,  190  V.  B.  169,  I7S, 
47  L.  ed.  1002,  lOOS,  23  Sup.  Ct.  Rep.  821; 
Coniell  T.  Coyne,  192  U  S.  418,  430,  48  L. 
ed.  604,  GOO,  24  Sup.  Ct.  Rep.  383. 

It  was  not  intended,  in  the  opinion  of 
this  court  in  the  Taylor  Case,  207  U.  S. 
120,  128,  62  L.  ed.  130,  J33,  28  Sup.  Ct.  Rep. 
53,  to  intimate  an  opinion  with  respect  to 
the  construction  of  3  19  of  the  act  of  1903 
that  is  Inconsistent  with  the  result  now 
reached.  There  the  circuit  court  of  appeals 
(one  judge  dissenting)  had  construed  that 
section  aa  excluding  even  the  ordinary 
sailor,  if  an  alien;  basing  this  construction 
upon  the  changes  wrought  by  Congress  in 
the  revision  of  1903.  This  court,  speaking 
by  Mr.  Justice  Holmes,  saldi  "A  reason 
for  the  construction  adopted  below  was 
found  In  tbe  omission  of  the  word  'immi- 
grant' which  had  followed  'alien'  in  the 
earlier  acts.  No  doubt  that  may  have  been 
Intended  to  widen  tbe  reach  of  tbe  statute, 
but  we  tee  no  reason  to  suppose  that  tbe 
omission  meant  to  do  more  than  to  avoid 
the  suggestion  that  no  one  was  within  the 
act  who  did  not  come  here  with  intent  to 
remain.  It  is  not  necessary  to  regard  the 
change  as  a  mere  abbreviation,  although  tbe 
title  of  the  sUtute  is  'An  Act  to  Regulate 
the  Immigration  of  Aliens  into  the  United 
States.' "  Of  course,  this  language  was 
employed  with  referenda  to  the  facts  ol  that 
ease,  and  was  not  Intended  to  negative  a 
purpose  on  tbe  part  of  Congress  to  bring 
within  the  reach  of  the  statute  aliens  who 
had  previously  reeided  in  this  country.    In 
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th»t  CMC  there  wu  ao  element  of  previous 
rMideoee. 

Jud^voAnt  affirmed- 


r»41  GILA  VALLEY,  GLOBE,  t  NORTH- 
VSS  RAILWAY  COMPANY,  M.  P.  Pree- 
m^D  and  Frank  H.  Hereford,  Executon  o! 
H.  B.  Tennejr,  Deceued,  PlSs.  in  Err, 

JOHN  HALL. 

(See  S.  C.  Beporter'B  ed.  91-105.} 


1.  Tbe  Federal  Supreme  Court  cannot  eon- 
■Jder  on  writ  of  enoi  to  a  territorial  su- 
preme court  error*  not  fundaments  in  their 
cbarBctei  which  might  have  been,  but,  ao 
far  M  the  record  diacloBei,  were  not,  brought 
under  review  in  that  court, 
[For  other  caaei,'  lee  Appeal  and  Error,  Till. 

1,  In  DiKett  Blip.  Ct.  1&D8.] 

Trial  —  directing  Tcrdlct  —  qaestton  for 
)nr7  —  cause  of  accident. 

2.  The  question  whether  a  defect  in  the 
flange  of  the  "pon;  wheel"  on  the  left  side 
of  a  three- wheel»]  railwav  gaaalene  car 
could  have  caused  a  derailment  throwing 
the  car  towards  the  left  cannot  be  taken 
from  the  jury  by  directing  a  verdict  in 
favor  of  the  railway  companv  in  an  action 
for  personal  Injuries,  brougnt  by  an  em- 
ployee who  was  riding  on  the  car,  because 
Much  car,  which  bad  interior  flanges  on  its 
riglit-band  wheels,  was,  at  tlie  time  of  the 
Accident,  traveling  on  a  curve  to  the  left 

1  speed  of  from  S  to  12  miles  an  hour,- 


«specially    where    there    is    evidence    from 
■^vhich  the  jury  mar  Infer  that  at  " 
'Wbers  the  car   left  the  track   it  wai  just 
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leaving  tbe 
«ent. 
(For  Dtbet  ease*.  ae«  Trial, 

Id  Digest  Bap.  Ct.  1008.] 
Master   and   aervant   —   assumption   of 

risk  —  detective  appliance  —  knowl- 

edee  of  defect  or  danger. 

3.  A  railway  employee  who  has  been  em- 
ployed for  not  more  than  three  or  four 
days  in  work  that  rfequires  him  to  rida  on 
a  three-wheeled  gasolene  car  cannot  be  sai4 
at  a  matter  of  law  to  have  assumed  the  risk 
of  accident  from  a  defective  flange  on  the 
"pony  wheel"  of  such  car,  where  there  fi 
no  direct   evidence   that   he  knew  of   the 


defect,  and  it  does  not  appear  to  have  Iwen 
a  part  of  his  duty  to  inspect  tlie  machine 
or  the  wheel,  or  to  look  after  their  condi- 
tion, and  where  the  question  whetlier  tbe 
defect  was  such  as  to  render  tbe  use  ot 
the  car  dangerous  is  in  dispute  at  the  triaj. 
[Foi  other  casM.  we  Haatsr  and  Serrsnt^  II. 

b,  8:  II.  b,  4,  In  DIseit  Bnp.  Ct.  1908.1 
Haater   and   aerTsnt  —  aaaamptlon  ot 
risk  —  defective  appliance  ^  knowl- 
edge at  detect  or  danger. 

4.  An  employee  is  not  chargeable  with  the 
assumption  of  a  risk  arising  out  of  a  de- 
fect in  an  appliance  attributable  to  hii 
employer's  negligence  unleai  he  not  only 
knew  (or  ie  presumed  from  its  obviouBnea* 
to  have  known)  of  the  defect,  but  also 
knew  (or  else  the  danger  must  have  been 
ao  obvious  that  an  ordinarily  prudent  per- 
son under  tbe  circumstancee  would  have 
appreciated    it)     that    it    endangered    bia 

[For  other  cases,  see  Master  sud  Servant,  II. 

b,  8;  II.  b,  4,  In  Dlseit  Bap.  Ct  1908.] 
Trial  —  province  ot  court  and  Jury"  — 

adnnlBslblllt]'   ot   evidence   —   prelim- 

Inary  question  ot  tact. 

5.  The  court,  not  the  jury,  is  to  determine 
whether  a  remark  made  within  hearing 
distance  of  an  employee  with  reference  to 
the  condition  of  an  appliance  was  actually 
heard  by  him  ao  as  to  render  it  admissible 
on  the  issue  of  bis  knowledge  of  such  con- 

[For  atber  esses,  see  Trial,  TI.  a,  Id  Digest 

Bnp.   Ct.  1908.1 
Appeal  —  review  at  flnilfng  —  evidence 
^  preliminary  q^iestlon  ot  fact. 

S.  The  finding  of  a  trial  judge  upon  a 
preliminary  question  of  fact  upon  the  de- 
cision of  which  dependa  the  admissibility  of 
certain  proffered  testimony  is  not  aubjeet 
to  reversal  on  appeal  or  error  if  It  be  fair- 
ly supported  by  the  evidence. 
(For  oilier  canes,  see  Appeal  and  Error,  Till. 

I,  8,  In  Dlsest  Sup.  «.  ISOS.) 
Error   to   territorial   supreme   conrt  — 

following  decision  below  —  remitting 

part  of  excessive  verdict. 

7.  The  Federal  Bupreme  Court  will  not 
revise  the  refusal  of  a  territorial  supreme 
court  to  control  the  discretion  of  tbe  trial 
court  in  remitting  a  part  of  an   excessive 
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Non. — Generally,  aa  to  aervant's  assump- 
tion of  risk — see  note  to  Southern  P.  Co. 
T.  Seley,  3S  L.  ed.  U.  S.  301. 

On  volenti  non  fit  injuria  aa  a  defense  to 
actions  by  injured  servants — see  note  to 
OValey  v.  South  Boston  Qasligfat  Co-  47 
t^R.A.  lOL 

Aa  to  whether  a  servant  may  assume  the 
risk  of  dangers  created  by  the  master's 
Msligenee,  generally — see  note  to  Scheurer 
v.  Banner  Rubber  Co.  28  L.B.A.(N.S.)  121fi. 

On  servant'*  aaaumption  of  dangers  creat- 
St  I..  •«. 


ed  by  master's  negligence  which  migbt  have 
been  avoided  by  tbe  exercise  of  ordinary 
care  on  tlie  part  of  tbe  servant — see  note  to 
St.  Loui^  r.  H.  ft  8.  R.  Co.  V.  Birch,  28 
LJLA.(N.S.)    12B0. 

On  tlie  power  of  the  trial  court  to  cure 
an  excessive  verdiet  by  requiring  or  per- 
mitting a  redaction  where  the  true  measure 


LeasingCo.  V.Cooper,  39  LJtA.(N.S.)  IMU. 
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Submitted    NoTember    13,    1913.      Decided 
January  S,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  refiew  a  judg- 
ment wliich  affirmed  a  Judgment  of  tbe  Dis- 
trict Court  ot  Qila  County  in  tbat  territory 
in  favor  of  plaintiff  in  an  action  to  recover 
damngcB  for  personal  Injuriea.     Affirmed. 

See  same  case  below,  13  Aril.  270,  llS 
Pac.  845,  ]   N.  C.  C.  A.  382. 

Tbe  fact!  are  atated  iu  the  opinion. 

Mr.  Eugene  B.  Ives  submitted  the  eauaa 
for  plaintiife  in  error; 

In  order  to  juatify  the  court  In  aendiug 
tbe  cate  to  the  jury  a  scintilla  ot  evidence 
is  insufficient,  llie  evidence  must  clearly 
tend  to  sustain  a  verdict  lor  tbe  plaintiff. 

Root  V.  Fay,  5  Arli.  19.  *3  Pac.  627; 
RandaU  v.  Baltimore  *  O.  R.  Co.  109  U.  S. 
47B,  27  I.,  ed.  1003,  3  Sup.  Ct.  Rep.  322; 
RicbarcUon  r.  Powers,  11  Ariz.  31,  B9  Pao. 
542. 

Where  the  facts  proved  are  equally  as 
cODsUtent  with  the  absence  of  negligence  aa 
with  its  existence,  tbe  question  should  not 
be  submitted  to  the  jury. 

McFadden  v.  Campbell,  13  Misc.  1S8,  34 
N.  Y.  Bupp.  130;  Baulec  v.  New  York  &  H. 
R.  Co.  £9  N.  Y.  3aa,  17  Am.  Rep.  3ZS. 

It  the  injury  may  bave  resulted  from  one 
of  two  causes  for  only  one  ol  which  the 
defendant  is  liable,  the  plaintiff  must  show 
witli  reasonable  certainty  that  the  cause  for 
which  the  defendant  is  liable  produced  the 

Warner  v.  St.  Louis  &  H.  River  R.  Co.  173 
Mo.  134,  77  S.  W.  07 ;  Peirce  *.  Kile,  20  C.  C. 
A.  201,  03  U.  S.  App.  291,  80  Fed.  BOO; 
ElliwMi  V.  Truesdale,  49  Minn.  240,  01  N.  W. 
913. 

A  verdict  based  on  conjecture  will  not  be 
permitted. 

Wheelan  v.  Chicago,  M.  k  St.  P.  R.  Co. 
86  Iowa,  107,  B2  N.  W.  119;  Baltimore  ft 
O.  R.  Co.  T.  State,  71  Md.  590,  18  Atl.  906; 
Cumberland  t  P.  R.  Co.  v.  State,  73  Md. 
74,  26  Am.  Bt.  Rep.  GTl,  20  Atl.  780. 

Evidence  offered  by  the  defendant  aa  to 
a  conversation  which  the  plaintiff  might  have 
heard  is  admissible,  and  it  is  for  the  jury 
to  determine  whether  the  plaintiff  actual^ 
overheard  such  conversation. 

Bush  V.  McCarty  Co.  127  Qa.  308,  00  S.  E. 
430,  9  Ann.  Cas.  240;  Berry  v.  House,  1 
T«t.  Civ.  App.  002,  21  8.  W.  711;  Wright 
V.  Stewart,  ISO  Fed.  SOS;  1  Wigmore,  Ev. 
I  261. 

Where  the  servant  had  the  opportunity  to 
Icnow,  or,  in  the  exercise  of  resisonable  or 
ordinary  care,  should  have  Itnown,  the  riika 
to  which  he  is  expoeed  in  tha  eoune  of  hla 


employment,  be  will  be  held  to  have  ••■ 
sumed  them. 

20  Cyc.  p.  1190,  nat«  9B,  p.  1204,  note  17; 
Thomas  v.  Missouri  P.  R.  Co.  109  Mo.  187, 
19  S.  W.  6B0;  Thomp.  Neg.  1008;  Houston 
k  T.  C.  R.  Co.  V.  Fowler,  50  Tex.  452;  Larson 
V.  Bt.  Paul,  M.  &  M.  R.  Co.  43  Minn.  ^. 
46  N.  W.  722;  Ragon  *.  Toledo,  A.  A.  ft  N. 
M.  R.  Co.  S7  Mich.  205,  37  Am.  St.  Rep. 
330,  60  N.  W.  012;  Perigo  v.  Chicago,  R. 
I.  &  P.  R.  Co.  62  Iowa,  270,  3  N.  W.  43; 
EransTille  &  R.  R.  Co.  v.  Henderson,  134 
Ind.  030,  33  N.  E.  1021;  Linton  Coal  & 
Min.  Co.  V.  Peraona,  10  Ind.  App.  00,  49 
N.  E.  001. 

Mr.  Edward  H.  Thomaa  submitted  the 
cause  for  defendant  in  error: 

The  evidence  was  sufficient  to  sustain  the 
verdict,  and  therefore  the  judgment  ahould 
be  affirmed. 

Teiaa  ft  P.  R.  Co.  Harvey,  223  U.  S.  320, 
07  L.  ed.  8S0,  33  Sup.  Ct.  Rep.  618;  Rich- 
mond k  D.tL  Co.  V.  Powefs.  140  U.  S.  43, 
49,  37  L.  ed.  012,  643,  13  Sup.  Ct  Rep. 
743,  7  Am.  Neg.  Cas.  300. 

The  situation  and  condition  of  the  ear 
at  tbe  time  ot  accident  shows  tbat  the  proxi- 
mate cause  of  injury  was  the  defective 
wheel,    as    no    other    intervening    cause    la 

Milwaukee  ft  St.  P.  R.  Co.  v.  Kellogg,  04 
U.  S.  400,  24  L.  ed.  2S6;  ChocUw,  O.  ft  O. 
R.  Co.  V.  Hollowey.  101  U.  S.  334,  339,  48 
L.  ed.  207,  210,  24  Sup.  Ct  Rep.  102,  IS 
Am.  Neg.  Rep.  230. 

The  servant  has  the  right  to  assume  tbat 
the  master  has  used  diligence  to  provide 
suitable  appliances  in  the  operations  of  bia 
business,  and  does  not  assume  the  risk  of 
the  employer's  negligence  in  performing 
sudi  duties.  Besides,  in  view  of  the  ignor- 
ance of  tbe  employee,  in  the  case  at  bar,  it 
was  the  duty  ot  the  master  to  instruct  tbe 
servant  as  to  any  dangers  tbat  were  not 
plainly  observable  or  obvious. 

Texas  ft  P.  R.  Co.  v.  Harv^,  228  U.  8. 
319,  321,  67  L.  ed.  862,  8GC,  33  Sup.  Ct. 
Rep.  E18;  Texas  ft  P.-R.  Co.  v.  Archibald, 
170  U.  B.  665,  42  L.  ed.  113B,  IB  Sup.  Ct. 
Rep.  777,  4  Am.  N^.  Rep.  746;  Sehlemmer 
V.  Buffalo,  R.  ft  P.  R.  Co.  220  U.  S.  690,  66 
L.  ed.  000,  31  Sup.  Ct.  Rep.  061 ;  ChocUw, 
0.  ft  O.  R.  Co.  V.  McDade,  101  U.  S.  64,  48 
L.  ed.  00,  24  Sup.  Ct  Rep.  24,  15  Am.  Neg. 
Rep.  230. 

Mr.  Justice  Pitney  delivered  tbe  opinimi 
of  the  court: 

Tfaib  is  a  review  of  a  judgment  ot  tha 
supreme  court  of  Arizona,  rendered  prior  to 
statehood,  affirming  the  Judgment  of  on* 
uf  the  territorial  district  courts,  in  an  ac- 
tion brought  bjr  Hall  against  tbe  railway 
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eotqpany,  to  tccotct  dvnagca  for  penoral 
injurica.  Hall  wu  in  the  employ  of  th« 
eonpftny  aa  ehaiitmaii,  and  on  April  23, 
1907,  wBi  engaged,  with  another  emplo^ree 
named  Rjaii,  in  measuring  distances  lor 
hmtiDg  milepoats  along  the  line  of  Its 
railwaj.  For  parpoaei  of  transportation 
tli^  nsed  a  three-wheeled  gasolene  car  or 
"velocipede"  furnished  bj  the  company. 
Thia  ear  had  two  wheels  on  the  right-hand 
aide,  over  which  were  the  engine,  a  seat 
for  the  use  of  the  operator,  nnd  a  seat  in 
front  for  another  person;  the  third  wheel 
— or  "pony  wheel,"  as  it  was  called — waa  ■ 
■roan  wheel  on  th«  left-hand  side  nearly 
Appoaite  tbe  front  wheel  on  the  right-band 
aide,  and  fastened  to  the  machine  by  a  bar 
eztcndiuf  across.  The  wheels,  like  tlie  or- 
dinary car  wheel,  had  inside  flanges  de- 
aigned  to  keep  the  treadi  of  the  wheels 
upon  the  tracks.  On  the  day  mentioned, 
Ball  and  Ryan  were  upon  this  car,  travel- 
ing upon  the  line  of  railway,  Ryan  operat- 
ing the  machine  and  Hall  sitting  in  front. 
While  running  at  a  apeed  of  from  8  to  12 
milea  an  hou/,  the  car  suddenly  Ipft  tbe 
track,  going  to  the  left,  the  side  on  which 
the  "pony  wheel"  was  located.  Halt  waa 
thrown  in  front  and  ran  over,  sustaining 
severe  injuries.  The  ground  relied  upon  to 
support  a  recovery  of  damages  from  the 
employer  was  that  the  flange  upon  the  third 
wheel  was  worn  and  cracked  in  a  manner 
that  rendered  its  use  dangerous;  that  the 
defect  was  of  such  a  [98]  character  that  it 
wonld  have  been  discovered  in  the  course  of 


The  company  denied  n^ligence  on  its  part, 
set  up  contributory  negligence,  and  averred 
that  Rail  knew  or  had  opportunity  to 
know  the  condition  of  the  car,  and  that  he 
assumed  the  risk  of  injury  resulting  from 
the  alleged  defect.  Upon  the  trial  the  jury 
returned  a  verdict  in  hii  favor  for  $10,000. 
Tbe  company  moved  for  a  new  trial,  and, 
pending  this  motion,  Hall  Toluntsrlly  re- 
mitted IS.MX)  from  the  amount  of  the  ver- 
iliet.  Thereafter  the  trial  court  denied  the 
■notion,  and  entered  judgment  in  Hall's  fa- 
Tor  for  CS.OOO  and  costs.  From  this  judg- 
ment and  from  the  order  denying  the  mo- 
tion for  a  new  trial  tbe  company  appealed 
to  the  territorial  supreme  court  which  af- 
firmed the  judgment,  ai  already  stated.  13 
Arir.  270,  112  Pac.  846,  1  N.  C.  C.  A.  M2. 

This  writ  of  error  is  sued  ont  by  the 
railway  company  and  the  sureties  upon  the 
■npersedeaa  bond  that  was  given  for  the 
purposes  of  the  appeal  to  tbe  territorial 
■npnma  court.  A  reversal  of  the  Judgment 
ia  sought  because  of  alleged  trial  errors. 

At  the  outset  we  lay  aside  certain  aasiga- 
nenta  of  error  filed  in  this  court  that  ara 
CS  li.  ««. 


designed  to  raise  variona  queationa  wUdi 
do  not  appear,  from  anything  ir.  the  raeord 
before  us,  to  have  been  presented  to  tbe 
territorial  supreme  court  tor  ita  considera- 
tion. It  {■  inadmissible  for  this  court  to 
considi:r  errors,  not  fundamental  In  their 
character,  which  might  have  been,  but  were 
not,  brought  under'  review  In  the  appellate 
court  below;  for  it  is  that  court's  judgment 
which  is  alone  subject  to  our  review.  The 
impropriety  of  allowing  a  party,  conceiving 
himself  to  have  suffered  from  an  erroneona 
ruling  of  a  trial  court  in  a  matter  not 
jurisdictional,  nor  essential  to  tha  founda- 
tion of  the  action,  but  involving  B  mere 
matter  of  procedure,  to  invoke  the  judg- 
ment of  thia  court  thereon,  without  avail- 
ing himself  of  the  opportunity  for  a  review 
[BB]  thereof  in  tbe  appropriate  appellate 
court  of  the  territory,  has  been  repeatedly 
pointed  out.  Montana  R.  Co.  v.  Warren,  137 
U.  S.  its,  361,  84  L.  ed.  flSl,  662,  11  Sup.  Ct. 
Rep.  06;  San  Pedro  k  C.  del  A.  Co.  v.  Unit- 
ed States,  14S  U.  S.  120,  136,  36  L.  ed.  912, 
916,  13  Sup.  Ct.  Rep.  94;  Old  Jordan  Uin. 
&  Mill  Co.  V.  Society  Anonyme  des  Mines, 
164  D.  S.  261.  264,  41  L.  ed.  427,  426,  17 
Sup.  Ct.  Rep.  113. 

The  local  practice  required  specific  aa- 
signments  of  error,  and  treated  errors  not 
thus  assigned  as  being  waived.  Arizona 
Rev.  Stat.  1901,  f^  1S23  and  IfiSO;  Supreme 
Court  Rules  3  and  6;  4  Aris.  ii.  and  xi.,  36 
Pac.  vi.  and  vii.;  Daggs  v.  Phicnix  Nat. 
Bank,  B  Ariz.  409,  41S,  63  Pac.  201 ;  Santa 
Cruz  County  v.  Barnes,  9  Ariz.  42,  49,  76 
Pac.  621;  Bail  v.  Hartman,  9  Arii.  321, 
327,  S3  Pac.  35B.  The  transcript  filed  here 
does  not  contain  the  assignments  of  error 
below,  so  that  there  is  nothing  to  show 
vhat  errors  were  assigned  or  relied  upon 
in  the  territorial  supreme  court,  except  as 
they  receive  particular  mention  in  ita  opin- 
ConSning  our  attention  to  these,  tbe 
questions  presented  are  the  following: 

First,  it  is  contended  that  the  trial  eonrt 
ought  to  have  instructed  the  jury  to  return 
a  verdict  in  favor  of  the  defendant,  and 
upon  the  ground  that  there  was  no  evi- 
dence to  sustain  a  recovery,  nnless  it  could 
be  found  in  the  proof  of  the  defective  eon- 
n  of  the  flange  of  the  "pony  wheel  [" 
it  being  at  the  same  time  contended  to  be  a 
physical  impossibility  that  this  defect  in 
the  flange  could  have  caused  tbe  accident. 
The  wheel  itaelf  was  in  evidence  as  an  ex- 
hibit, and  it  was  testified  that  the  inside 
of  the  flange,  where  It  cam*  next  to  the 
was  irregularly  worn;  or,  as  a  witneaa 
put  it, — ^'cut  in  different  places  so  that  it 
is  very  rough,  and  it  would  have  a  ten- 
dency (tor  a  person  to  look  at  it)  to  show 
hard  and  soft  pieces  in  the  wheel.'  This 
Witness  declared  tfaat  thU  eondltton  «f  tb« 
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wliMl  would  cftUM  it  t«  "bounce  and  leave 
tlM  track."  Anotber  witnies  teetifled  that 
there  were  "three  gouged-out  pUcei"  in  the 
fluige,  and  (in  effect)  that  if  one  ot  these 
■hould  strike  a  protruding  joint  between 
Mill  [lOO]  "the  gbarp  edge  of  the  flange 
would  mount  that  rail  and  go  off."  It  la  in- 
•iated,  however,  that  by"  the  uncontroverted 
teatimony  the  car,  at  the  time  of  the  acei- 
dent,  waa  traveling  upon  a  curve  towards  the 
left,  and  was  therefore  necessarily  impelled 
by  centrifugal  force  totvards  thi  right,  so 
that  the  defective  flange  was  drawn  away 
from  the  rail  and  waa  performing  no  tunc- 
tioD.  The  theory  ie  that  'be  centrifugsl 
force  must  have  kept  the  right-band  wheels 
constantly  bearing  upon  the  inside  of  the 
outer  or  right-hand  rail,  and  that  there- 
fore, in  the  absence  of  some  extraneoug 
cause.  It  was  impossible  tor  the  car  to  be 
thrown  toward  the  left  We  are  unable  to 
say  as  a  conclusion  of  law,  that  bucIi 
a  ear,  while  ruiuiag  upon  ft  curve  towards 
the  left,  at  a  speed  of  from  8  to  12  mites 
an  hour,  and  with  interior  flangea  upon  the 
right-hand  wheels  preventing  it  from  leav- 
ing the  track  on  that  side,  would  not  he 
occBiionally  thrown  with  a  lurch  away 
from  the  right-hand  rail  and  against  the 
opposite  rail,  even  were  the  car  at  tlie 
time  traveling  upon  a  constant  curve.  But 
however  this  may  be,  there  was  evidence 
from  which  the  jury  might  reasonably  infer 
that  at  the  point  where  the  car  left  the 
traek  it  whs  just  leaving  the  curve  and  go- 
ing upon  a  tangent.  At  this  point  it  mtf;)it 
naturally  be  subjected  to  a  lurch  tliat 
would  throw  its  weight  with  momentum 
against  the  left-hand  rail,  and  thus  bring 
into  operation  the  tendency  of  the  "pony 
wheel"  to  mount  the  rail  because  of  the 
worn  condition  of  the  inside  of  the  flsnge. 
And,  as  already  mentioned,  the  ear  in  (act 
went  off  the  track  towards  the  left.  There- 
fore, upon  this  question,  the  ca«e  waa  prop- 
erly submitted  to  the  jury. 

The  motion  for  direction  of  a  verdict 
•eems  to  have  been  rested  upon  the  addi- 
tional ground  that  the  alleged  defect  waa 
ao  obvious  that  its  existence  must  have 
been  known  to  the  plaintiff,  and  that  he 
therefore  assumed  the  risk.  There  was  no 
direct  evidence  that  he  knew  of  the  defect. 
[101}  and  it  does  not  appear  to  have  been 
a  part  of  his  dutiea  to  inspect  the  machine 
or  the  wheel,  or  to  look  after  their  condition. 
Ee  had  been  employed  for  only  three  or 
four  days  in  work  that  required  him  to 
ride  upon  the  car,  and  at  the  utmost  it 
waa  a  question  for  the  jury  whether  the 
defective  condition  of  the  wheel  was  so  pat- 
ent that  he  should  be  presumed  to  have 
known  of  it  And  then,  the  question  wheth- 
er the  defect  was  such  aa  to  render  the  um 
*S4 


at  the  car  dangerous  was  in  dispute  at,UM 
trial;  hence,  it  could  not  be  properly  held 
that  the  risk  was  indisputably  obrioua, 
even  to  one  who  knew  of  the  defect.  It  la 
quite  clear,  therefore,  that  a  verdict  could 
not  properly  have  been  directed  in  favor 
of  the  defendant  upon  the  ground  that  the 
plaintiff,  in  using  the  car,  bad  aaiumed  an 
obvious   risk. 

There  waa  a  request  for  iuatructions  to 
the  effect  that  the  plaintiff  assumed  the 
risk  of  injury  from  defects  which  he  knew, 
or  by  the  exercise  of  ordinary  care  in  ths 
discharge  of  ->ls  duties  might  have  known, 
or  which  he  had  opportunity  to  kuow. 
These  inatructions  the  court  refused  to 
give,  but  charged  the  jury  upon  this  quca- 

"The  true  test  is  not  In  the  exercise  of 
ordinary  care  to  discover  dangers,  by  the 
employee,  but  whether  the  defect  is  known 
or  plainly  observable  by  him.  An  employee 
is  not  charged  by  law  with  the  assumption 
of  a  risk  arising  out  of  defective  appliances 
provided  by  his  employer,  unless  his  em- 
ployment waa  of  such  a  nature  as  to  bring 
to  bis  attention  and  cause  him  to  realize 
and  comprehend  the  dangers  incident  to  the 
use  of  such  appliances."  This,  we  think, 
was  a  correct  instruction  under  the  circum- 
stances of  the  case.  An  employee  assumea 
the  risk  of  dangers  normally  incideu^  to 
the  occupation  in  which  he  voluntarily  en- 
gages, BO  far  as  these  are  not  attributable 
to  the  employer's  negligence.  But  the  em- 
ployee has  a  right  to  assume  that  his  em- 
ployer has  exercised  proper  care  with  re- 
spect to  providing  a  safe  [102]  place  of 
work,  and  suitable  and  safe  appliances  for 
the  work,  and  is  not  to  be  treated  as  assum- 
ing the  risk  arising  from  a  defect  that  )■ 
attributable  to  the  employer's  negligence,  un- 
til the  employee  becomes  aware  of  such 
defect,  or  unless  it  ie  bo  plainly  observable 
that  be  may  be  presumed  to  have  known  of 
it.  Moreover,  in  order  to  charge  an  em- 
ployee with  the  assumption  of  a  riak  attribu- 
table to  a  defect  due  to  the  employer's 
negligence  it  must  appear  not  only  that  ho 
knew  (or  is  presumed  to  have  known)  of 
tlie  defect,  but  that  he  knew  it  endangered 
his  safety)  or  else  such  danger  must  have 
been  so  obvious  that  an  ordinarily  prudent 
person,  under  the  circumstances,  would 
have  appreciated  it.  Union  P.  R,  Co.  v. 
O'Brien,  161  U.  S.  451,  457.  40  L.  ed.  766, 
770,  16  Sup.  Ct  Rep.  61B;  TexaB  k  P.  R. 
Co.  V.  Archibald,  170  U.  S.  6U,  071,  4S  L. 
ed.  1188,  llSl,  18  Sup.  Ct.  Rep.  777 1  Choe- 
Uw,  0.  t  G.  B.  Co.  V.  McDade,  191  U.  S. 
64,  68,  4S  L.  ed.  66,  100,  24  Sup.  Ct.  Rep. 
24;  Texas  k  P.  R.  Co.  v.  Swearingen,  lOS 
U.  S.  61,  62,  4B  L.  ed.  382,  387,  25  Sup.  Ct. 
Rep.  164,  17  Am.  Neg.  Bep>  422;  puma  v. 
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GILA  VALLEY,  O.  &  N.  B.  00.  v.  HALL. 


DiUmre  &  A.  Teleg.  A  Taleph.  Co.  70  N.  J. 
X.  749.  7BZ,  or  LJtA.  0S6,  50  Atl.  220,  SB2, 
IT  Am.  Neg.  Rtp.  673. 

Th«  next  error  idleged  U  tlia  rduul  ot 
the  trUl  court  to  permit  Rjftu,  tbe  oper- 
fttor  at  the  e^r,  to  toatify  to  »  remark 
made,  eonecming  the  coDdition  of  tha 
wbeel,  on  the  day  before  tbe  Accident. 
Ryan  Iiad  teatiBed  tbat  he  noticed  tbe  al- 
lig«d  defect  at  the  time  referred  to;  that 
he,  and  Hall,  and  one  Rcgna,  &nd  lomebod; 
cIk,  were  preaent;  that  a  conTeraatian  waa 
had  in  which  Bcgna  made  a  remark  with 
raped  to  the  crack  in  the  wh^l;  and  that 
thia  remark  waa  made  in  hii  natural  tone 
of  voice  while  Hall  waa  leea  than  20  yards 
away  and  within  hearing  dietanc^,  and  so 
that  he  could  have  heard  it  if  be  had  been 
liitening.  It  waa  not  ahowu  that  Hall 
made  any  comment  upon  the  ear  or  the 
wheel,  or  made  any  answer  to  Regna'i  re- 
mark,  or  took  any  part  in  the  conversation. 
PlaintilTa  counsel  objected  to  the  adiniiEion. 
of  the  coRvetaation  on  tbe  ground  that  it 
had  not  been  eaUblished  that  Hall  heard  it, 
tnd  this  objection  was  austained. 

It  IE  inaiated  that  the  converRation  was 
■dmisaible  as  [103]  proving  notice  to  Hall 
of  the  condition  of  the  wheel;  and  lo  it  was. 
provided  it  appeared  that  he  heard  it. 
Whether  he  did  hear  it  was,  of  course,  a  qnea- 
tion  of  fact.  PlaintiS  in  error  contends  that 
thia  should  have  been  submitted  to  tbe  jury, 
vrith  an  instruction  that  if  they  believed 
Ilall  heard  the  conversation,  they  might 
tiake  that  into  consideration  in  determining 
whether  be  knew  the  condition  of  the  wbeel 
«nd  tbe  effect  of  using  it  in  that  condition. 

We  agree  that  tbe  testimony  was  such  ai 
to  render  it  a  matter  of  doubtful  inference 
'Whether  Hall  heard  tbe  conversation;  but 
'We  think  this  queation  of  fact  was  one  to 
Im  determined  by  the  trial  court,  and  not 
hy  tbe  jury.  Questions  of  the  admissibility 
of  evidence  are  for  the  determination  of  the 
court;  and  this  fa  so  whether  its  admission 
depend  upon  matter  of  law  or  upon  mat- 
ter of  fact.  And  the  finding  of  the  trial 
judge  upon  such  a  preliminary  question  of 
tact  ia  not  subject  to  be  reversed  on  appeal 
or  error  if  it  be  fairly  supported  by  the 
evidence,  aa  it  ia  In  tbe  ease  before  us. 
Bartlett  v.  Smitli,  11  Ueea.  A  W.  4S3,  480, 
IE  L.  J.  Eich.  N.  B.  SBT,  7  Jur.  448,  11  Eng. 
RuL  Caa.  177;  Doe  n  dem.  Jenkins  ▼.  Da- 
vies.  10  Q.  B.  S14,  328,  Ifl  L.  J.  Q.  B.  K.  B. 
SIS,  11  Jur.  607;  Congress  A  E.  Spring  Co. 
V.  Edgar,  09  U.  8.  049,  flSS,  26  L.  ed.  487, 
490;  Stillwell  k  B.  Mfg.  Go.  v.  Phelps,  130 
IT.  8.  580.  527,  32  L.  ed.  1036,  1037,  0 
Bup.  Ct.  Rep.  001;  Inland  A  Seaboard 
Coaating  Co.  v.  Tolaon,  139  U.  8.  6S1,  669, 
36  L.  ed.  270,  271,  11  Sup.  Ct.  Rep.  653; 
Bute  T.  Monlek,  74  N.  J.  I.  SU.  626,  M 
f  8  L.  «d. 


AtL  1010;  SUto  T.  Tomatsi,  T«  N.  J.  L. 
730,  743,  60  AtL  214;  OortoB  t.  Badaell, 
9  Gush.  SOB,  Bll.  And  aee  Tayloa  v.  -Biggi, 
1  Pet.  601,  607,  7  L.  ed.  275,  277. 

Finally,  it  ia  insisted  that  there  wm  ar- 
ror  in  entering  Judgment  in  favor  of  tha 
plaintiii  (or  (6,000,  after  tbe  reaidue  vf 
the  Terdiot  of  (10,000  waa  remitted  pending 
the  motion  for  new  trial.  Tl>e  argumoit  la 
that  the  voluntary  remisaion  of  so  large  nn 
amount  by  the  plaintiff  waa  an  admlMltm 
that  the  verdict  waa  ezoeaslyej  that  an  ex- 
cessive verdict  may  not  be  cured  by  a  re- 
mitter where  the  amount  of  tbe  damages  can- 
not be  measured  by  any  fixed  gtandard  or 
determined  with  certainty;  that  a  verdict  ao 
excessive  [104]  Is  conclusive  evidence  that 
it  was  the  product  of  prejudice  on  the  part 
of  tbe  jury,  and  that  thia  vice  goes  to  tba 
entire  verdict,  and  not  merely  to  the  a.- 
ceaa.  Tbe  practice,  however,  is  recognised 
by  tbe  Civil  Code  (Ariz.  Rev.  SUt.  1901,  ff 
1460  and  1461),  which  permit  any  party  in 
whose  favor  a  verdict  or  judgment  has  been 
rendered  to  remit  any  part  thereof,  after 
which  execution  ahall  iasne  for'  the  balance 
only  of  such  judgment.  In  Korthem  P.  R. 
Co.  V.  Herbert,  116  U.  B.  042,  04S,  20  L. 
ed.  766,  768,  6  Bup.  Ct.  Rep.  500,  an  action 
in  a  territorial  court  to  recover  damagei 
for  personal  injuries  that  necessitated  fbe 
amputation  of  a  leg,  there  was  a  verdict 
in  favor  ol  the  plaintiff  for  926,000,  a  mo- 
tion for  a  new  trial  on  various  grounds, 
among  others  that  tbe  damages  were  pxce«- 
aive,  and  the  court  ordered  that  a  new  trial 
be  granted  unleaa  plaintiff  remitted  tl6,000 
of  tbe  verdict,  and,  in  case  he  did  ao,  that 
the  motion  should  be  denied.  He  remitted 
tQe  amount,  and  judgment  was  entered  in 
hia  favor  for  the  balance,  which  tha  «■- 
preme  court  of  the  territory  afBrmed.  This 
court  held  that  the  matter  was  within  the 
discretion  of  the  court;  and  thia  even  with- 
out tbe  sanction  of  a  statute.  The  constitu- 
tional queation  involved  was  re-examined  in 
Arkanaaa  Valley  Land  A  Cattle  Co.  v. 
Mann,  130  U.  8,  60,  73.  32  L.  ed.  854.  865, 
9  Sup.  Ct.  Rep.  468,  and  tbe  decision  in  the 
Herbert  Case  waa  adhered  to,  it  being  held 
that  the  practice  under  criticism  did  not 
juat  aenae  impair  the  right  of  trial 
by  jury. 

In  Bouthem  P.  Co.  v.  Tomlinaon,  4  Arte. 
126,  132,  33  Pae.  710,  and  in  Southern  P. . 
'.  Fitcbett,  9  Aris.  128,  134,  80  Pae. 
369.  tbe  general  practice  waa  sustained  bj 
the  territorial  anpreme  court.  In  tlw 
former  case,  however.  It  waa  said  (4  Arts, 
132)  that  "if  it  U  appai«nt  to  tbe  trial 
court  that  the  verdict  was  the  result  of 
passion  or  prejudice,  a  remittxttir  aboaM 
not  be  allowed,  but  the  verdict  should  be 
set  aside.    In  passing  upon  this  queation 
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tlia  court  ihould  not  look  tioae  to  the 
anouiit  of  the  damages  awarded,  but  to  tb« 
whole  caK."  In  thePitchett  [10B]CaM,  it 
appearing  that  the  trial  court  waa  of  the 
opinion  th«t  more  than  half  trt  the  dam- 
ages awarded  for  the  appellee's  Injured  feel- 
ings were  exoeseiTe,  the  Bupreme  court  held 
that  evidently  the  verdict  wm  not  the  re- 
mit of  cool  and  diipasiionate  considera- 
tion, and  that  the  qneition  of  the  proper 
mm'  to  be  awarded  ought  no',  to  have  been 
determined  by  the  trial  conrt,  but  should 
have  been  submitted  to  the  determination 
ol  another  jury.  !□  the  present  caM  (13 
ArU.  276,  112  Pac.  846,  1  N.  C.  0.  A.  362) 
the  majority  of  the  conrt  declared  they 
were  not  pre;>sred  to  sdhere  to  the  views 
apieiaed  In  the  Fitchett  Case;  that  while 
there  Is  authority  for  the  position  that  in 
BO  case  of  unliquidated  damages  sDonld  the 
eonrt  permit  a  remiMion  where  the  verdict 
Is  exeeeaive,  without  the  consent  of  the  de- 
ftttdant,  the  great  weight  of  authority  sup- 
porta  the  practice;  citing  the  decisions  of 
this  court  already  referred  to;  and  declar- 
ing that  while,  if  it  appears  that  the  ver- 
dict is  tainted  with  prejudice  or  passion, 
and  does  not  represent  the  dispassionate 
Judgment  of  the  jury  upon  the  question  of 
the  right  of  the  plaintiff  to  recover,  a  new 
trial  should  be  granted,  yet  the  trisi  court 
U  in  a  better  position  to  determine  this 
than  the  appellate  court,  so  that  its  deter- 
mination should  ordinarily  be  aocepted. 
We  see  no  ground  for  disturbing  this  decl- 

Jndgraent  affirmed. 


THOMAS   HAVERTY   COMPANY. 

(See  B.  C.  Reporter's  ed.  106-110.) 

AMlgnment   —   ol   mecbanlca*    lien   ^ 
CQuatmcilon. 

1.  Neither  the  exact  amount  of  the  Judg- 
ment which  should  be  recovered  nor  the 
precise  status  of  the  lien  was  guaranteed 
ey  an  agreement  between  a  meehsnie's  lien- 
or and  a  mortgagee  under  which,  if  the 
former  would  proeecute  its  suit  to  judgment, 
the  latter  waa  to  buy  the  claim  and  pay 
therefor,  upon  receiving  an  assignment  of 
the  judgment,  a  specified  sum  whleh  was 
the  amount  of  the  claim,  leu  the  value  ol 
eertain  tools  and  heating  spparatus  which 
the  lienor  waa  at  liberty  to  remove  if  the 


Non. — As  to  review  by  the  United  Statea 
Supreme  Court  of  territorial  decisions — aee 
note  to  Minora*  Bank  v.  Iowa,  13  L.  ed. 
D.  8.  897. 
•It 


removal  could  be  aceompliahcd  without  in- 
jury to  the  building. 

Appeal  —  scope  of  review  —  qveatlon 
not  raised  In  Intermediate  appellate 

2.  A  defense  founded  on  the  statute  ot 
frauds  is  not  available  in  the  Federal  Su- 
preme Court  on  writ  of  error  to  s  territorial 
supreme  court,  even  though  it  may  have 
been  brought  to  the  attention  of  the  trial 
court,  if  there  is  nothing  in  the  record  to 
show  that  the  question  was  raised  in  the 
territorial  supreme  court. 


Submitted  December  4,  1913.    Decided  Jan- 
nary  0,1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  allirmed  a  judgment  of  the 
District  Court  of  M&ricopa  County  in  that 
territory  in  favor  of  -plaintiff  In  an  action 
on  a  contract.    AfBrmed. 

See  same  case  below,  13  Arix.  418,   116 
Pac.  73. 
The  facta  are  stated  in  the  opinion. 

Mr.  Walter  Bennett  submitted  the  canaa 
for  plaintiffs  in  error. 

Messrs.  Aldla  B.  Browne,  Alexander 
Britton,  Evans  Browno,  J.  Ii.  B.  Alex- 
under,  and  George  D,  Christy  submitted 
ths  eause  for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  conrt: 

^e  Thomas  Haverty  C<»npany,  defend- 
ant in  error,  sued  the  Bank  of  Arizona  in  a 
district  court  of  the  territory  of  Ariiona 
to  recover  C9,313.90  upon  a  special  agree- 
ment set  out  in  the  complaint  substantially 
as  follows:  That  in  February,  1908,  the 
eompan)r  had  a  claim  against  one  John 
Noble  for  914,306,  for  materials  furnished 
and  work  done  in  the  construction  of  the 
Noble  Building,  in  Phoenix,  Aritona;  that 
the  company  had  taken  the  necessary  steps, 
under  the  provisions  of  the  mechanics'  lien 
statutes,  to  flx  a  lien  upon  the  building 
and  the  lands  on  which  it  stood;  that  in 
Maroh,  190S,  the  company  instituted  a  rait 
to  enforce  the  lien  and  the  payment  of  the 
claim;  that  Noble,  one  Hugo  Richards,  and 
others,  were  joined  as  defendants  in  that 
action;  that  Richards  at  the  time  held  a 
mortgage  upon  the  premises,  which  bad 
been  given  to  him  for  the  nse  and  beneflt 
of  the  Bank  of  Ariiona,  the  bank  being  the 
real  party  in  interest;  thst  while  the  ac- 
tion waa  pending,  and  on  or  sbout  Novem- 
ber 30,  1908,  it  waa  agreed  between  the 
kuk  ud  the  Bav«r^  Compuy  that  it  the 
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eomp«n7  wouM  proMcuta  its  auit  to  Judg- 
ment, the  bank  would  buy  ita  demind  &nd 
elftim  of  [108]  lien  and  pa;  the  company  for 
It  tbe  mun  of  $9^18.80  upon  asaignment  of 
the  judgment  to  the  bank;  the  aum  Jutt 
mentioned  being  the  ainount  claimed  by 
the  company  (914,308]  lesa  the  Bum  <' 
$4,B92.10,  which  was  the  Talue  of  two  boilet 
kod  a  certain  heating  apparatus  and  certai 
toola,  furoiabed  by  the  Harerty  Company 
•Jid  uaed  in  the  conatniction  of  the  build- 
ing, and  for  which  the  company  clairaed  a 
lien;  which  iMilera,  heating  apparatua,  and 
toola  the  company  waa  to  be  at  liberty  to 
remove  from  the  building  if  tbia  eoald  be 
done  without  injury  thereto  i  tliat  there- 
upon the  company  agreed  to  acll  to  the  bank 
ita  demand  againat  Noble  and  its  claim  tor 
K  lien  upon  the  premiaea,  and  agreed  to 
proaecnte  the  action  thereon  to  judgment, 
and  to  aaaign  the  judgment  to  the  bank-, 
that  the  company  proceeded  with  ita  aci 
and  recovered  therein  a  judgment  tor 
<]2,4292Z,  with  a  foreclosure  of  iU  I 
and  that  thereafter  the  company  was  ready 
and  offered  to  assign  the  judgment  to 
bank,  but  the  bank  retuaed  to  recci* 
or  to  pay  the  agreed  aum  of  tS,318.90  for 
it 

The  bank,  by  demurrer  to  the  complaint, 
and  afterwards  by  answer,  interpoaed  the 
defense  that  the  company  had  failed  to  per- 
form the  agreement,  in  that  it  had  re- 
covered a  judgment  for  only  $12,429.22,  and 
that  altfaongb  the  claim  for  lien  set  up  by 
the  company  In  ita  anit  against  Noble  was 
one  allied  to  be  prior  and  superior  to  the 
lien  of  the  mortgage  held  by  Richards  for 
the  benefit  of  the  bank,  it  waa  by  the  judg- 
ment in  that  suit  determined  to  be  inferior 
and  subordinate  to  the  bank's  lien. 

There  was  a  trial  by  jury,  in  the  course 
of  which  it  appeared  that  the  alleged  agree- 
ment, if  made  at  all,  was  made  between 
attwneya  representing  the  Haverty  Com- 
pany, and  attomeya  representing  the  bank. 
Tbe  principal  qnastiona  of  tact  were  whether 
the  agreement  waa  made  aubsUntially  aa 
alleged,  and,  if  so,  then  whether  the  bank's 
attorneys  were  specially  authorized  to 
make  it,  [lOO]  or  whether  tbe  bank  after- 
wards ratified  their  action  with  knowledge 
of  the  facta.  There  was  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed,  and, 
on  appeal,  the  resulting  judgment  was  af- 
firmed by  tbe  supreme  court  of  the  terri- 
tory (II  Ariz.  418,  116  Pac.  TS);  where- 
upon tbe  preaent  writ  of  error  was  sned 

It  la  Inafsted  that  the  evidence  fails  to 
show  that  the  attorneys  who  acted  for  tbe 
bank  were  aatboriud  by  it  to  enter  into 
the  alleged  agreement  to  purebaae  the  Hav- 


ert;  claim.  But  we  think  there  waa  suffl- 
cient  evidence  to  support  the  verdict  of  the 
jury  in  favor  of  plaintiff  upon  tliis  ques- 

It  la  also  inaisted  that  the  parties  never 
in  fact  came  to  an  agreement,  becauae  an 
item  (rf  about  9100  for  certain  freight 
charge*  was  left  open  for  further  consider- 
ation. But  tbe  jury  waa  warranted  by  the 
evidence  in  finding  that  an  agreement  had 
in  fact  been  reached  before  the  question 
respecting  freight  was  raised. 

The  principal  contention  here,  as  in  the 
court  below,  is  that  the  agreement  alleged 
and  proved  was  not  performed,  in  that  the 
Haverty  Company  did  not  prosecute  its 
claim  to  judgment;  the  claim  having  been 
for  $14,306,  with  a  prior  lien  upon  the 
building  and  lota,  but  subject  to  a  deduc- 
tion of  94,9S2.10,  provided  the  boilers  and 
toola  could  be  removed  without  injury  to 
the  building;  while  the  judgment  recovered 
waa  tor  912,420.22,  with  a  lien  anbordinate 
to  the  bank'a  mortgage.  We  agree  with  the 
court  below  that  neither  the  avermenta  of 
the  complaint  nor  the  evidence  at  tbe  trial 
imported  a  guaranty  on  the  part  of  tbe 
Haverty  Company  as  to  tbe  exact  amount 
of  tbe  judgment  or  the  precise  status  <rf 
the  lien.  The  evidence  tended  to  show  that 
the  agreement  was  made  aa  a  compromise 
between  tbe  bank  and  the  Haver^  Com- 
pany, in  view  of  doubts  that  had  arisen 
whether  in  law  the  lien  of  tbe  Haverty 
Company  waa  entitled  to  priority  over  the 
bank's  mortgage. 

[110]  Error  is  assigned  respecting  certain 
remarks  mads  by  counsel  for  plaintiff  in 
addreiaing  the  jury;  but  it  there  was  any 
impropriety  it  was  cured  by  tbe  instructions 
of  the  trial  judge. 

The  only  other  point  deserving  notice  is 
the  contention  that  tbe  motion  of  plaintiff 
in  error  (defendant  below)  for  a  direction 
of  a  verdict  in  its  favor  ought  to  have  been 
granted  because  of  S  4,  chap.  99,  p.  230, 
Session  Laws  1D07  of  Arizona,  which  ia 
in  effect  that  a  contract  for  sate  of  any 
chose  in  action  of  the  value  of  CAOO  or  up- 
wards shall  not  be  enforceable  unless  some 
note  or  memorandum  in  writing  be  signed 
by  the  party  to  be  charged,  or  his  agent. 
Aasuming — what  ia  not  clear — that  the 
point  was  brought  to  the  attention  of  Ibe 
trial  court,  it  is  sufficient  for  present  pur- 
poses to  say  that  there  is  nothing  in  the 
record  to  show  that  tbe  question  waa  raised 
upon  the  appeal  to  the  territorial  supreme 
court.  Gila  Valley  Globe  &  N.  R.  Co.  v. 
Hall,  232  U.  S.  94,  ante,  621,  U  Sap.  Ct. 
Rep.  229,  and  cases  cited. 

Judgment  affirmfd. 
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ROBERT  B.  ROSS  ud   Fftonie  D.   Row, 
PIffB.  in  Err., 


{See  S.  0.  Rep«rter'i  ed.  114>-1]7.) 

Oonrta  —  concInslTeneea  of  decisions  of 

Iiand     Department    ^    qneatlon 

mixed  Iftw  and  fact. 

Wbetber  the  eonteatant*  in  a  Cherokee 
»tIotinent  contest  h^d  improved  the  Undi 
in  such  senae  aa  to  give  tbem  a  preferential 
rlglit  ot  Bplection  under  the  act  of  Julv  1, 
IBO!  (32  Stat,  at  L.  718,  chap.  1375),  9  11, 
la  a  qiieetion  ot  mixed  law  and  fact  the  de- 
eiiion  of  which  b^  the  Secretary  of  tbo 
Interior  ia  conelUBive  upon  the  courts  in 
the  absence  of  fraud  or  clear  mistalce  of 
law. 
(For  other  cases,  see  Coait^  1.  «k  6,  in  Dl- 

f«st  Snp.  CL  1608.) 


Argued  December  11,   1018.     Decided  Jan- 
uarj  6,  1914. 


which  afGrmed  a  decree  of  the  District 
Court  of  Washington  Count;,  in  that  state, 
in  favor  of  defendant  in  a  suit  to  have  him 
declared  to  be  a  trustee  for  the  plaintiffs 
with  respect  to  lands  in  the  Cherokee  Na- 
tion.    Affirmed. 

Bee  same  case  below,  29  OkU.  186,  116 
Fae.  949. 

The  facts  are  stated  in  the  opinion. 

Hr.  Kenneth  S.  Hnrchlson  argued  the 
cause  and  filed  a  brief  for  plaintiffs  in  error. 

Mr.  JeiT«  P.  O'Meara  argued  the  cause, 
and  Mr.  James  A.  Veasej'  filed  a  brief  for 
defendant  in  error. 


This  action  was  brought  by  the  present 
plaintiffs  in  error  for  the  purpose  of  ob- 
taining a  decree  declaring  the  defendant  in 
error  to  be  a  trustee  for  the  plaintiffs  with 
respect  to  the  title  to  certain  lands  in  the 
Cher(^ee  Nation  (a  tract  ot  20  acres,  and 
a  separate  tract  of  10  acres  witbio  the  same 
quarter  section)  that  were  allotted  to  de- 
fendant In  error  under  the  act  of  July  1, 
1902  (32  But.  at  L.  716,  chap.  I37S).  The 
decision  of  the  Oklahoma  supreme  court 
in  favor  of  the  latter  {■  reported  in  29 
Okla.  ISO,  lie  Pac.  949. 

Piaintiffs  are  citizens  b^  blood  of  the 
Cherokee  Nation,  and  entitled  to  allotmenta 
under  |  11  of  the  set;  defendant  is  a 
registered  Delaware,  entitled  to  allotment 
under  |  S3.  Defendant  filed  applications 
in  the  Cherokee  I^nd  Office  for  tlie  landa 


in  controversy  on  Usj  G,  1604,  and  tluj  were 
set  apart  to  him  as  portions  of  his  allot- 
ment selection.  Later,  and  on  July  1  in 
the  same  year,  the  plaintiff,  Robert  B.  Boaa, 
appeared  at  the  Land  Office  and  made  ap- 
plication for  the  same  lands,  a  portion  to 
be  set  apart  to  himself  and  a  portion  for 
bis  wife.  These  applications  iMing  refused 
because  the  lands  hod  already  been  selected 
by  defendant,  plaintiffs  immediately  brought 
contests,  which  were  consolidated  and  heard 
together  by  [113}  the  Commissioner  of  the 
Five  Civilized  Tribes,  and  be  decided  in  favor 
of  contestants.  Upon  appeal  to  the  Com- 
misstoner  of  Indian  Affairs  this  decision 
was  affirmed.  But  upon  a  further  appeal 
to  the  Secretary  of  the  Interior  there  waa 
a  decision  against  the  piaintiffs  and  in  fa- 
vor ol  defendant.  The  contests  were  baaed 
upon  the  same  alleged  equity  upon  which 
the  present  sction  is  founded:  that  ta,  eon- 
teatanta,  admitting  the  prior  allotments  to 
contestee,  insisted  that  bis  application  waa 
subject  to  their  prior  right  of  selection  up- 
on the  ground  that  they  were  the  owners 
of  improvements  that  were  upon  the  prop- 
erty at  the  time  contestee  entered  upon  It. 
The  question  turns  upon  the  effect  of  | 
11  of  the  act  of  July  1,  190Z,  already  re- 
ferred to,  which  reads  as  follows:  "There 
shall  be  allotted  by  the  Commission  to  the 
Five  Civilized  Tribes  and  to  each  citizen  of 
the  Cherokee  tribe,  as  soon  as  practicable 
after  the  approval  by  the  Secretary  ot  the 
Interior  of  his  enrolment  as  herein  provided, 
land  equal  in  value  to  one  hundred  and  ten 
acres  of  the  average  allottable  land?  of  the 
Cherokee  Nation,  to  conform  as  nearly  as 
may  be  to  the  areas  and  boundariiis  estab- 
lished by  the  government  survey,  uAicft  loWf 
may  be  »elected  by  eaok  altottat  to  as  to 
include  hit  trnprotrsments." 

The  findings  of  the  Secretary  were  aa 
follows:  That  the  landa  in  question  were 
claimed  prior  to  1902  by  a  firm  of  Johnstone 
k  Keeler,  Cherokee  citizens,  and  constituted 
portions  ot  a  large  tract  which  waa  at  one 
time  wholly  or  partially  inclosed  by  wire 
fence;  that  the  members  of  the  firm  divided 
their  holdings  between  them,  and  Keeler 
to<^  that  part  which  included  the  landa  in 
contest;  that  on  November  1,  1902,  Keeler 
transferred  his  possessory  interest  in  this 
land,  with  the  improvements  thereon,  to  the 
contestants  by  bill  of  sale;  but  at  this  time 
the  fencing  waa  pretty  wdl  down,  and  the 
land  contained  no  improvementa  of  mate- 
rial Tklue,  except  that  about  11  [114]  aeren 
were  under  cultivation  by  one  Bixler,  a  non- 
citiien  who  farmed  adjacent  landa,  but  wboae 
improvement  was  not  to  lie  credited  to  con- 
testants; that  contestanta  did  nothing  in 
the  way  of  placing  improvementa  upon  the 
proper^  until  Uarch  1,  1M4,  whm  their 
,  -       asi  U.  S. 
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■OB,  Dr.  Rom,  Tisited  tbc  Und,  and  vitb 
tbe  cMUtance  of  a  aiiytjor  *iid  two  otber 
perMiaa,  located  the  lines,  and  Indicated 
tbcm  bj  Mtting  poeta  or  atakei;  that  thne 
poata  were  cut  and  set  b;  two  mrn  In  about 
Ott  bourt;  that  aome  of  tbe  poati 
■liMt  tb«  lize  of  a  man'a  arm,  and  otbers 
mrc  mere  atakea  or  poles;  that  tbej 
placed  from  SO  to  100  feet  apart,  except  at 
tbe  eornera,  where  five- poata  nere  aet  in 
comparative  pToiimity;  the  poata  bounding 
tlia  tract*  were  not  joined,  by  wire  or  other- 
Wtae,  ao  aa  to  make  a  connected  fence;  and 
DO  further  act  of  improvement  or  occupa- 
tion waa  done  in  beitalf  of  the  eonteatanta. 
lliat,  on  the  other  hand,  tbe  conteat-**,  who 
bad  lived  in  tbe  neighborbood  of  the  land 
for  about  thirty  years,  and  claimed  to 
have  cut  timber,  poata,  an^  fuel  upon  it 
for  twentj-flve  yeara  paa^,  when  he  learned 
on  Uarch  1,  1904,  of  tbe  effort!  made  by 
Dr.  Roaa  and  bis  party  to  burvej  and  in- 
cloae  it,  Imm^diatelv  purchased  tb^  neceaaa- 
ry  wire  and  proceeded  to  fence  the  property, 
cutting  a  part  of  the  poata  and  buying  pari; 
that,  he  being  aasisted  by  hia  son,  the  work 
required  about  two  and  a  half  days;  that 
in  conatmcting  tbii  fence  two  wires 
uaed  for  tbe  greater  part  of  Its  length,  and 
tbe  controverted  tracts  were  aubatantially 
inclosed;  that  after  tbua  fencing  the  land, 
and  before  filing  thereon,  be  erected  a  three- 
room  bouae  at  a  coat  of  about  1200  upon 
one  ot  tbe  traeta,  and  immediately  took  up 
his  residence  therein. 

Tbe  Secretary  of  tbe  Intei-ior  concluded 
that  the  fences  upon  tha  traeta  in  question 
at  the  time  ot  the  alleged  purchase  by  tbe 
plaintiffa  from  Keeler  were  not  of  sufficient 
consequence  or  value  in  connection  with  tbe 
land  to  be  entitled  to  be  claaaed  aa  improve- 
tnenta;  that  thf  [IIB}  posts  establislied  by 
Dr.  Roaa,  March  1,  1B04,  did  not  constitute 
m  lawful  Improvement,  but  wera  merely  set 
for  tbe  purpose  of  marking  or  defining  a 
prospective  allotment;  and  further,  that  the 
improvements  erected  by  contestee.  while 
bnllt  poaalbly  later  than  tbe  former,  were 
of  material  value  to  the  land,  and  also  that 
contestee  actually  entered  into  possession. 

The  contention  of  the  piaintiSa  in  error 
her«,  aa  fa  tbe  court  below,  ia  that  under 
tha  lawa  ot  tha  Cherokee  Nation  and  the 
act  of  Congress  they  acquired  the  right  of 
pOMeaaion  of  the  lands  in  controversy  by 
virtue  of  the  bill  of  aale  from  Keeler,  dated 
November  1,  1B02,  and  thereby  succeeded 
to  the  same  right  to  allot  these  landa  that 
Keeler  had  before;  that  tbia' right  was 
made  exclnaive  by  what  waa  done  on  March 
1,  1904,  looking  to  the  placing  of. Improve- 
ments upon  the  tracts;  that  this  was  suffi- 
cient to  give  notice  to  other  citizens  of  tbe 
Cherokee  Nation  of  the  intention  of  plain- 
•S  Ii.  ed.  i 


tiffs  to  locate  the  lands,  and  that  defendant 
was  present  at  tbe  time  and  bad  actual 
notice  of  tbe  work  done  by  Dr.  Rosa.  Ref- 
erence is  made  to  the  Constitution  of  the 
Cherokee  Nation,  art  I.,  S  2,  and  to  Its 
Laws  (ieS2)  gg  70S,  7ei,  and  762.  It  will 
not  be  necessary  to  recite  them  at  length, 
because  all  that  ia  claimed  with  respect  to 
their  effect  upon  the  present  controvert 
waa  conceded  or  assumed  in  the  decision  of 
tbe  Secretary  ot  tbe  Interior;  that  is,  that 
citizens  ot  the  Cherokee  Nation  night  Im- 
prove portions  ot  the  public  domain  within 
the  Nation,  and  thereby  establish  a  prior 
right  to  the  possession  ot  the  improved 
lands,  which  right  might  be  transferred  to 
another  citizen  by  a  sale  of  the  improve- 
menta.  The  Secretary  evidently  coiistrned 
i  11  of  the  act  of  Congress  of  July  1.  11)02. 
as  recognizing  and  confirming  thia  right. 
But  be  held  that  no  valuable  interest  was 
acquired  by  plaintiffs  under  tbe  purchaae 
from  Keeler,  becauae  Keeler  owned  no  im- 
prove mi^nts  of  material  value.  Re  found 
plaintiffs  were  not  entitled  to  credit  tor  the 
[116]  small  improvement  of  the  noncitizen 
BixUr,  and  there  is  nothing  l>efore  ua  to 
show  that  the  Keeler  bill  ot  aale  included 
the  Bixler  improvcmenta,  or  that  Bixler 
held  as  tenant  either  of  Keeler  or  of  plain- 
tiffa. And  he  held  in  effect  that  the  question 
of  the  sufficiency  of  what  was  done  by  con- 
testants on  March  1,  1904,  depend^]  not 
upon  whether  it  was  sufficient  to  give  no- 
tice to  contestee,  but  whether  it  was  suffi- 
cient to  constitute  an  improvement  within 
the  meaning  of  tbe  act  of  Congresu.  And 
so  tbe  whole  controversy  in  effect  di'pended 
upon  whether  the  allotment  to  defendant 
waa  in  accord  with  tbe  ownership  of  tbe 
actual  improvementa  upon  the  land,  and  the 
fact  respecting  the  improvements  was  the 
principal  matter  to  be  determined  in  the 
contest  proceedings,  wherein  the  final  ap- 
peal was  to  the  Secretary  of  the  Interior. 
In  order  to  obviate  the  established  rule 
that  the  decisions  of  the  Executive  Depart- 
ments in  matters  conllded  to  them  by  the 
acta  of  Congresa  are  not  to  be  disturbed 
by  the  courts  nnlesa  there  be  allegations  of 
fraud  raised  in  the  pleadings  and  estab- 
lished at  the  trial,  it  is  contended  that  this 
rule  extenda  only  to  findings  upon  mere 
questions  of  fact,  and  that  the  decision  of 
the  Secretary  of  the  Interior  upon  the  con- 
test here  in  question  was  based  solely  upon 
I  elusion  ot  law. 
in  our  opinion,  whether  plaintiffa 
iproved  the  lands  in  auch  sense  as 
to  give  them  a  preferential  right  under  the 
statute  waa  not  a  mere  question  of  law, 
but  rather  a  mixed  question  of  law  and 
fact.  So  far  as  It  involved  an  appreciation 
ot  the  term  "improvementir''  h  eaployed  la 
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th«  ibitute,  it  wfta  t  queetion  of  law;  m 
ter  M  it  involved  the  drawing  ol  correct 
interenee*  from  tbe  evidence,  it  wu  »  que*' 
tion  of  tact.  At  belt,  it  waa  »  cloae  quel- 
tion,  about  wbich  reftionablee  men  might 
well  differ. 

In  Whitcomb  v.  WhiU,  214  U.  B.  IS,  10, 
53  L.  ed.  889,  800,  29  Sup.  Ct  Bep.  fi99, 
this  court,  ipfaking  bj  Mr.  Justice  Brew- 
er, uid:  "The  deciaion  of  the  [117]  Land 
DepArtment  waa  not  rested  solelj  upon  the 
fact  tbat  White'!  formal  application  waa 
filed  a  few  houra  before  that  of  the  trustee 
tor  the  ooeupanta  ot  the  town  site,  but  rather 
chieflf  upon  the  priority  of  the  fonner'* 
equitable  righta.  So  tar  aa  aueh  decision 
involvea  queationa  ot  fact,  it  ia  concluaivc 
up7D  the  courts  [citing  cases].  And  this 
rule  ia  applied  in  caaea  where  there  is  a 
mixed  question  of  law  and  fact,  unless  the 
court  ia  able  to  ao  separate  the  question 
aa  to  aee  clearly  what  and  where  the  mis- 
take of  law  ia.  Aa  said  bj  Mr.  Justice 
Miller  in  Marquei  v.  Friable,  101  U.  B. 
p.  4T6,  2S  L.  ed.  800:  Thii  mean*,  and 
it  ia  a  aouud  principle,  that  where  there 
ia  a  mixed  question  cd  law  and  of  fact,  and 
the  court  cannot  so  separate  it  as  to  see 
clearly  where  the  mistake  ot  law  ia,  the 
dceiaion  of  tbe  tribunal  to  which  the  law 
haa  confided  the  matter  is  conclusivE.' " 
And  aee  Moore  v.  Robbins,  96  U.  9.  G30, 
6S5,  U  L.  cd.  648,  8S0;  Qulnby  v.  Con- 
Ian,  104  U.  8.  480,  426,  i6  L.  ed.  800,  802; 
Oonealea  t.  French,  164  U.  S.  338,  41  L. 
•d.  4S8,   IT   Sup.   Ct  Rep.   102. 

There  being  no  fraud,  and  no  clear  mis- 
take ot  law  in  the  decision  of  the  Secre- 
tary ot  the  Interior,  his  findings  are  con- 
clnsive  upon  the  partias  in  the  present 
controversy. 

Jodgment   affirmed. 


J.  L.  B.  ALEXANDER  a 


(See  S.  C.  Reporter-a  ed.  117-123.) 

Attorneys  ^  ll«n  for  oompensation. 

An  agreement  by  a  lawyer  who  waa  prose- 
cnting  a  case  for  a  contingent  tee,  which 
waa  to  be  one  fourth  of  the  amount  recov- 
ered by  his  clients,  to  sive  certain  oUier 
lawyers  one  third  of  such  fee.  If  and  wben 
be  should  receive  it,  it  tbey  would  do  cer- 
tain work  for  him,  ereatca  a  lien  upon  the 
land  aa  soon  aa  received  by  bim,  In  favor 

NOTB. — On   attorneys'   liens — see   note  to 
Texas  v.  White,  19  L.  sd.  U.  S.  992. 
ftt» 


of  such  attorneys,  where  they  had  performed 
the  agreed  services. 

[For  other  cases,  see  Attonters,  III.  e:  liens, 
I.,  In  DUest  Sup.  CL  1M8.] 

[N&  109.] 

Submitted  December  1,  1013.    Decided  Jan- 
uary 12,  1914. 

APPEAL  from  the  Supreme  Court  ot  the 
Territory  of  Arisona  to  review  a  decree 
which  afflrmed  a  decree  of  the  District 
Court  of  Cochise  County,  in  that  territory, 
enforcing  an  attorneys'  lien.     Affirmed. 

Bee  same  case  below,  13  Ariz.  338,  114 
Pac.  068. 

The  facts  are  stated  in  the  opinion. 

Mr.  BDKvne  S.  Ives  submitted  the  cause 
tor  appellants': 

Unless  the  facts  alleged  amounted  to  an 
Bquitable  asaignment,  the  interveners  cannot 

Hon  *.  Volcano  Water  Co.  13  Cal.  «2, 
73  Am.  Dec.  609;  Yetxer  v.  Young,  S  S-  D. 
aes,  52  N.  W.  10fi4i  Lewia  r.  Harwood,  28 
Minn.  428,  10  N.  W.  580;  HcClurg  t.  SUt« 
Bindery  Co.  3  S.  D.  362,  44  Am.  St.  Rep. 
799,  fi3  N.  W.  428;  Chapman  v.  Forbes,  183 
N.  Y.  632,  26  N.  E.  3. 

The  test  ot  an  asaignment,  legal  or  equi- 
table, ia  the  right  ot  the  assignee  to  bring  a 
lirect  action  against  the  primary  debtor  to 
recover  the  intsreat  claimed  by  him  to  hav« 
3een  aasigned. 

Christmas  v.  Russell  (Christmas  v. 
Saines)  14  Wall.  09,  84,20  L.  ed.  702,  704; 
Dillon  T.  Barnard,  21  WaU.  430,  82  L.  ed. 
S73;  Trist  t.  Child  (Burke  v.  Child)  21 
Wall.  441,  22  L.  ed.  023;  Smedley  v.  Speck- 
man,  SO  C.  C.  A.  179,  157  Fed.  816;  Canty  v. 
Lattemer,  31  Minn.  239,  17  N.  W.  388; 
Silent  Friend  Min.  Co.  *.  Abbot,  7  Colo. 
&pp.  70,  42  Pac.  318;  Kelley  v.  Newman, 
r9  111.  App.  286;  3  Pom.  £q.  Jur.  pp.  2567, 
!608,  note  1;  Ingeraoll  t.  Coram,  211  U.  8. 
}«5,  63  L.  ed.  228,  29  Sup.  Ct.  Rep.  92; 
(Talker  v.  Brown,  109  U.  S.  654,  41  L.  od. 
(66,  17  Sup.  Ct  Rep.  453. 

The  claim  ot  the  Interveners  ia  a  personal 
me  against  the  firm  of  Barnes  A.  Martin,  and 
lieir  failure  to  present  it  agaiuat  the  estate 
of  Barnes  bars  them  from  aaserting  it 
igainst  bis  Iqatee,  the  plaintiff,  the  estato 
iMng  closed. 

Nagle  V.  Ball,  Tl  Miss.  330,  13  So.  929; 
3ill  V.  NichoU,  47  Minn.  382,  60  N.  W.  367. 

It  waa  error  to  allow  proof  ot  paymenta 
Dade  to  plaintiff  subsequent  to  the  tiling 
if   the  complaint   in   intervention. 

Todd  V.  Meding,  66  N.  J.  Eq.  83,  S8  Atl. 
149;  Tone  Bros.  v.  Sbankland,  110  Iowa,  S2S, 
II  N.  W.  789;  21  Enc.  PI.  t  Pr.  9;  Wisner 
/.  Ocnmpsugb,  71  N.  Y.  118;  S^lcs  v.  Full- 
tfS  V.  s. 
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«r,  101  N.  T.  622,  4  N.  B.  94S;  Mellor  t.  U.  S.  IBl,  ia4,  56  L.  «d.  143,  144,  S2  Snp. 

Bmitfaer,  fiZ  C.  C.  A.  64,  114  Fed.  IIS.  Ct.  Bep.  48. 

Xhe  ordiiMi;  mle  is  tbftt  vher«  »n  it-  JurUdiction  upon  ftppe^Is  tkken  under  the 

tomej  employs  another  to  kssUt  him,  tbe  ftct  of  April  7,  1874,  1b  conUned  uid  limited 

client^  (uder  no  obligBtioa  to  coinpeiuato  to  ui  inapection  of  Undingi  oi  fact  to  lee 

the  Ifttter,  in  the  kbaence  of  ui  mgreement,  tf  the  flndinga  aupport  the  judgment,  and 

Kpreei  or  implied,  to  that  effect.     And  no  to  a  review  al  the  ezceptione  which  were 

inference  out  be  drawn  that  there  ia  aneh  duly  taken  to  the  rulisga  ol  the  trial  court 

in  agreement  from  the  bere  fact  that  the  upon  the  admission  and  eieluaioD  ot  arl- 

•ttornsf  so  employed  appeari  in  court  and  dence. 

waiata    in   the   conduct  of    litigation,    with  Yonng  t.  Amy,   171   U.   B.   170,   1S3,  43 

the  IcDowledge  ot  the  client,  and  without  L.  ed.  127,  128,  18  Bup.  Ct.  Rep.  802;  Har- 

objectlon.  rUon  t.  Perea,  168  U.  S.  311,  323,  42  L. 

Porter  v.  Elisalde,  129  CaL  204,  ST  Fac  ed.  478,  482,  18  Bup.  Ct.  Kep.  12B;  Msra- 

SM;    Friee  t.  Hay,  132  III.  H3,  24  N.  IE.  moth  Min.  Co.  t.  Salt  Lake  Foundry  ft  Maeh. 

620.  Co.  ISl   V.  a.  447,  4S0,  3S  I^  ed.  229,  230, 

The  familiar  agreement  between  real  estate  14  Snp.  Ct.  Rep.  384;   Ban  Pedro  A  C.  del 

broken  to  act  ttwether  in  making  a  sale,  A.  Co.  t.  United  BUtes,  146  V.  B.  ISO,  131. 

and    to   divide   the    CDnunisBioni,    furnishes  36   L.  ed.   811,  914,   13   Sup.   Ct.  Rep.  94; 

an  analogy.     In  such  cues  the  principal  is  Apache  County  t.  Bartli,  177  U.  S.  S38,  642, 

lisbleonly  to  the  broker  originally  employed,  44  L.  ed.  878,  879,  20  Bup.  Ct.  Bep.  718; 

and  the  other  must  look  to  hia  fellow  broker  Bear  Lake  t  Blver  Waterworks  ft  Irrig.  Co. 

for  his  compensation.  v.  Garland,  164  U.  B.  I,  18,  41  L.  ed.  327, 

J.  B.  Watkins  Land  Mortg.  Co.  t.  Thet-  334,  17  Sup.  Ct.  Rep.^7;  Urayson  t.  Lynch, 

ford,  43  Tex.  Civ.  App.  636,  SI  S.  W.  72;  163   U.  S.  408,  473,  41  L.  ed.  230,  232,  IB 

Horse  t.  Trajnor,  28  Neb.  S94,  42  N.  W.  Sup.  Ct.  Bep.  1064;  Haws  ▼.  Victoria  Cop- 

719;  Carroll  v.  Tueker,  2  Hiae.  397,  21  N.  per  Min.  Co.  160  U.  B.  303,  312,  313,  40 

Y.  Supp.  B62.  L.  ed.  436,  439,  IS  Bup.  Ct.  Rep.  282;  Btring- 
fellow  w.  Cain,  9»  U.  B.  610,  25  L.  ed.  421; 
Nealin  t.  Wells,  F.  ft  Co.  104  V.  B.  428,  429, 


Messrs.   J.   If.   B.   Alexander,   William 

^\.^«^'    *"'.,■  Jl"    "T"!.*'*'^  2CL.ed.  802,  803;  Idaho  ft  O.  Land  Impror. 

London,  P.  ft  A.  Bank  v.  Abrams,  0  Aria.  „       rn    d st 

on    K9  P.-    Kan  ""P'  ^^'  *'*?■  *'■ 

'-^  .  ,      ,  .      ,        Th*  interveners  had  an   intereat  in  the 

The    construction    placed    upon    a    local  ^bject-matter  of  the  suit,  and  such  inter- 

rtatute  by  a  territorial  supreme,  court  will  ^  consisted  in  an  ownership  of  a  part  of 

be  adopted  by  this  court  end  will  not  be  th*  subject-matter  of  the  litigation.    Under 

disturbed  in  the  absence  of  manifest  error  ,uch  circumsUncea  it  is  well  settled  that, 

in    such  coaatrueUon.  irrespective  of  etotute,  the  interveners  had 

Sweeney  v.  Lomme,  22  Wall.  208,  213,  a  right  to  intervene  in  this  cause. 
22  L.  ad.  727,  T2B;   Copper  Queen  Consol.        Quif,  C.  ft  S.  F.  B.  Co.  *.  Eldredge,  36 

Hia.  Co.  V.  Territorial  Bd.  of  Equalization,  Tex.  01*.  App.  467,  80  S.  W.  6G6;  Lewis 

206  U.  S.  474.  61  L.  ed.  1143,  27  Sup.  Ct  v.  Harwood,  28  Hinn.  428,  10  N.  W.  686; 

Rep.  696;  Kealoha  v.  Castle,  210  U.  S.  149,  Yetzer  t.  Young,  3  B.  D.  203,  62  N.  W.  1064; 

163,  1S4,  62  L.  ed.  9B8,  1001,  1002,  2S  Sup.  McOurg  v.  BUte  Bindery  Co.  3  B.  D.  362, 

Ct.  Eep.  S84;  Tre*t  v.  Grand  Canyon  R.  Co.  44  Am.  St.  Bep.  789,  63  N.  W.  428. 
222  U.  8.  448   4£2,  S6  L.  ed.  26S,  209,  32       ^''*'*  ""  "o  agreement  to  pay  personally 

Sup.  Ct  Bap.  126;  English  ».  Arizona,  214  '°  ""  '"*"'"■  ""  "Sreement  to  pay  a  sum 

U.  S.  369,  391,  363,  63  L.  ed.  1030,  1032,  «>""   *^,  •«^  ^^"^'   *""*   "   "f"   *«   «"• 

1038,  29  Bup.  Ct  Bep.  668;  Fox  y.  Haar-  .""[r?   I'l.    J^T'         .^    V  .^  ?" 

■tick    1«  uJb.  674"7.  I-. -;^"6    16  sup.  £  ^ ^: ^Z^l^.'^i^^X  t 

^i^il'v'^™^;^'';^*^^™  <»rt.iu  thing..    They  accepted  thfoffer  and 

M6,   663,  66  L.  ed.  688.   698,   32   Bup.  Ct  ^,1,^   pcrfoiijed   lU   termi.   and  thereupon 

Rep.  302;  Armijo  v.  Armljo,  181  U.  8.  6S8,  „d  thereby  there  was  a  completed,  flntabed, 

661,  46  L.  ed.  1000,  1002,  21  Sup.  Ct.  Rap.  „d   executed   agreement   which   made   the 

707;  SaaU  Fe  County  v.  New  Mexico.  21B  interveners  the  equitable  owners  of  one  third 

U.  B.  296,  306,  64  L.  ed.  202,  207,  80  Sup.  of  the  fee. 

Ct  Rep.  Ill;  Albright  v.  Sandoval,  216  U.        Fairbanks  v.  Sargent,  104  N.  T.  108,  S8 

8.   331,  339,   64   L.   ed.   S02,   508,   30   Bup.  Am.  Rep.  490,  9  N.  E.  870,  117  N.  T.  320, 

Ct  Rtp.  318;   Sandoval  t.  Randolph,  222  B  L.B.A.  47S,  22  N.  S.  1039;  WilUama  v. 
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bgenoU,  M  N.  T.  509;  Boyle  v.  Bojie,  106 
K.  Y.  SS4,  12  N.  B.  700;  'ihomu  v.  New 
York  A  G.  L.  B.  Co.  ISO  N.  ¥.  170,  34  N.  E. 
SMi  Chwter  t.  Juinel,  12fi  N.  ¥.  237,  ZC 
N.  B.  207;  HoImM  v.  Kvaiis,  320  N.  Y. 
140,  29  N.  E.  233;  Wright  t.  Wrjgbt,  70  N. 
Y.  08;  Ingenoll  t.  Coram,  211  U.  S.  305,  tS3 
L.  ed.  ess,  SO  Sup.  Ct.  Rep.  02;  W;lie  ▼. 
Cox*,  IS  Bom.  41S,  U  L.  ed.  763.  Bee  Stj- 
rnonr  t.  Freer,  8  Wall.  2U,  10  L.  ed.  310; 
LoniarlUa  ex  reL  Catj,  E.  ft  St.  L.  R.  Co. 
T.  WlUon,  138  U.  S.  SOI,  SOB,  SOT,  34  L. 
•d.  1023,  102S,  1020,  11  Sap.  Ct.  R^.  400; 
Wmlker  t.  Brown,  IBS  U.  B.  664,  664,  41  L. 
ed.  8SS,  870,  17  Bup.  Ct  Rep.  4S3;  Fourth 
Street  N^t.  Buik  t.  Yardley,  106  U.  S.  S34, 
044,  41  L.  ed.  8SS.  8B1,  17  Sup.  Ct  Rep. 
4S0;  Ketehnni  v.  St.  Loufa,  101  U.  B.  306, 
a  L.  ed.  WO;  CoHdrey  t.  Oalveaton,  H.  k 
H.  R.  Co.  03  U.  8.  3S2,  3S5,  23  L.  ed.  «S0, 
^62;  Central  R.  k  Bkg.  Co.  t.  Pettvt,  113 
U.  S.  118.  127,  128,  28  L.  ed.  BIS,  010,  S 
Sup.  Ct.  Rep.  387)  Semmes  v.  Whitney,  GO 
Fed.  886)  Hahone  r.  Southern  Teleg.  Co. 
S3  Fed.  708;  LoaiBville  ex  rel.  Carey,  B.  ft 
St.  L.  R.  Co.  Y.  Wllioo,  138  U.  S.  507.  34 
L.  ed.  1026,  11  Sup.  Ct.  Rep.  40S;  Frink  t. 
UcComb,  60  Fed.  480;  Smith  t.  Young,  B2 
IlL  210;  Cooke  t.  Thresber,  SI  Conn.  lOS) 
Hoffnian  t.  Vallejo,  46  Cal.  564;  Blakey  f. 
New  York  L.  Ini.  Co.  28  Ind.  App.  428,  63 
N  E.  47;  Bogert  v.  Adams,  8  Colo.  App. 
18S,  42  Pae.  23^;  Patten  v.  WiUo^,  34  Pa, 
2M;  Wileon  t.  Seeber,  72  S.  J.  Eq.  623,  OS 
Atl.  009)  Bank  of  New  Hanover  t.  Williama, 
70  N.  C.  138)  Gulf,  C.  ft  S.  F.  R.  Co.  t. 
Eldredge,  36  Tex.  CiT.  App.  407,  80  S.  W. 
B68;  Harwood  v.  La  Orange,  137  N.  Y. 
S38, 12  N.  E.  1000. 

Attoracfa,  being  equitable  aaaigneea  of  a 
fond  or  the  proceeds  of  litigation  charged 
with  their  lien,  may  pnrane  the  subject  of 
the  ifen  wherever  it  may  be  found.  The 
right  to  pursue  the  fund  Is  elementary  when 
it  is  found  to  be  in  the  hands  of  a  peraon 
who,  like  the  plaintiff  here,  tocA  the  subject 
thereof  with  full  notice  and  knowledge  of 
the  existence  of  the  lien. 

Hoffman  t.  Vallejo,  4S  Cal.  584 1  Temple- 
mui  T.  Qresham,  61  Tex.  03;  Petieola*  *. 
Carpenter,  63  Tex.  2S. 

Mr.  Justice  Holmes  delivered  tlM  apin- 
iOD  of  the  courtr 

The  proceeding  out  of  which  this  case 
arises  was  brought  by  the  appellant  Urn. 
Bames,foranaccount  of  the  property  [US] 
received  in  settlement  of  certain  mining  suits 
and  tor  a  recovery  of  one  fourth  of  the 
same.  The  defendants,  Shattuck,  Han- 
ninger,  and  Marks,  were  parties  to  these 
suits,  and  employed  as  their  attorneys  the 
Arm  of  Bantea  ft  Martin  and  one  O'Connell 
t  that  the  lawyers  should 


have  as  their  compensation  one  fonrth  of 
all  that  was  received  by  the  said  defendants. 
It  may  be  BBsuined  that  Mrs.  Barnes  repre- 
sented this  claim.  While  the  present  nit 
was  pending  another  firm,  whoae  claim  now 
if  represented  by  the  appellees.  Intervened 
and  claimed  one  third  of  this .  contingent 
tee  of  one  fourth.  At  the  trial  it  appeared 
that  the  original  defendants  had  paid  to 
O'Connell  the  amount  duej  818,760.  Pend- 
ing the  suit  O'Connell  paid  over  810,626  of 
this  to  Mrs.  Barnes,  retaining  86,260,  and 
paying  Martin,  the  junior  member  of  the 
Bnn  of  Barnes  ft  Martin,  $1,876.  The  court 
entered  no  decree  against  the  original  de- 
fendants, but  did  decree  tljat  Mrs.  Barnes 
waa  liable  to  the  appellees  for  88,260,  being 
one  third  of  the  contingent  fee.  She  ap- 
pealed to  the  supreme  court  of  the  territory, 
but  it  affirmed  the  judgment  below.  13 
Aril.  338,  114  Pae.  052.  The  other  two  ap- 
pellants in  this  court  are  the  sureties  on  her 
supersedeas  bond. 

The  main  question  is  whether  the  facts 
set  forth  in  the  findings  certified  justify  the 
conclusion  of  the  courts  below.  The  whole 
matter  rests  on  conversations,  in  one  of 
which  Barnes  said  to  Street  and  Alexander: 
"If  you  will  attend  to  thia  case  I  will  give 
you  one  third  of  the  fee  which  1  have  com- 
ing to  me  on  a  contingent  fee  from  Shat- 
tuck, Uanninger,  and  Marks.  Mr.  O'Con- 
nell, who  isassociatal  with  me,  is  entitled 
to  the  other  third."  In  others  alao  be  ex- 
plained what  his  firm  was  to  bav^  and 
told  Street  and  Alexander  that  th^  should 
get  one  third  of  that  if  they  would  do 
certain  work  that  he  had  not  time  to  at- 
tend to.  Street  and  Alexander  did  the 
work  required,  it  does  not  matter  whether 
it  waa  more  or  less;— there  [120]  was  some 
attempt  to  raise  a  question  about  the  fact, 
but  we  regard  it  as  beyond  dispute.  The 
only  serious  argument  is  that,  whatever  they 
did,  their  compensation  depended  npon  a 
personal  promise  that  gave  them  no  spe- 
cific claim  against  the  fund.  For  this 
proposition  reliance  is  placed  upon  Trist 
V.  Child  (Burke  v.  Child)  21  WaU.  441. 
22  L.  ed.  823.  In  that  case  Child  had  an 
agreement  with  Trist  that  Child  should 
tak.:  charge  of  a  claim  of  Trist  before  Con- 
gress, and  should  receive  25  per  cent  of 
whatever  sum  Congress  might  allow.  The 
suit  alleged  a  lien  on  the  sum  allowed,  and 
prayed  that  Triat  might  be  enjoined  from 
withdrawing  the  money  from  tha  Trosauij, 
and  might  be  decreed  to  pay  the  amount 
du&  The  bill  was  dismissed  on  the  ground 
tha^  the  contract  was  illegal,  but  It  was 
added  that  Child  had  no  lien  because  It 
was  forbidden  by  act  of  Congress,  and  also, 
it  was  said,  because  there  was  no  sufflcieat 
appropriation  of  the  fund,  so  that  the  only 
999  V,  «. 
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tj,  if  there  bad  been  one,  would  have 
I  At  law.  Wright  T.  EllisoB,  1  WalL 
^6,  17  L.  ca.  S65i  ChriBtniM  v.  BuMell,  14 
^kU.  6S,  £0  L.  ed.  762.  Thie  dwiiion,  eo 
Mmx  aa  it  eoucerna  n*  Lere,  acemB  to  have 
«>verloaked  Wylie  t.  Coxe,  15  Uow.  416,  14 
3i.  «cL  753,  which  decided  that  a  contract 
^or  a  contingent  fee  out  of  a  fund  awarded 
vametitnted  a  lien  upon  the  fnnd.  The  re- 
snarlu  in  Triat  t.  Child  were  not  ucceaeary 
-to  the  dcciiion,  which  was  placed  mainlj  on 
«ther  ground*,  ep  that  at  least  we  are  war- 
ranted in  treating  the  question  ae  it  large. 
It  would  be  a  atrong  thing  to  decide  that 
there  waa  nothing  to  warrant  the  eonclu- 
iion,  whether  of  law  or  laet,  sanctioned  by 
the  higbeat  court  of  a  territory  that  iinee 
ha«  become  a  state,  upon  a  matter  no 
longer  subject  to  review  hy  ua.  See  Phcenix 
B.  Co.  r.  Landie  (Dec.  22,  1913  [231  U. 
S.  S78,  Ante,  377.  34  Sup.  Ct.  Rep.  170]), 
But  it  might  be  our  duty,  and  we  pass  that 
coiwideratioD  by.  We  atart,  however,  with 
the  principle  that  an  informal  h us i neat 
tranaaction  ehould  be  construed  aa  adopting 
whatever  form  consistent  with  the  facta  ii 
noet  fitted  to  reach  tlie  result  aeemingly  de- 
iired.  Sextonv.  [121]  Keuler&.Co.  225U. 
B.  00,  06,  97,  66  L.  ed.  006,  BOO,  1000,  32 
fiup.  CL  Rep.  657.  Obvioualy  the  only  thing 
Intended  or  deaired  wai  to  give  the  appelleea 
a  olaim  to  one  third  ol  the  fund  received  by 
Barnes  if  and  when  be  ahould  receive  it.  It 
ia  true  that  there  waa  in  a  aenae  a  ret  as  to 
Which  prtaent  word*  of  transfer  might  have 
been  need.  There  waa  a  right  vested  In 
fikmea,  unleaa  discharged,  to  try  to  earn  a 
fee  contingent  upon  aueceea.  But  Id  a  specu- 
lation of  this  sort  the  parties  naturally 
'tomed  their  eyes  toward  the  future  and 
Mimed  at  the  fruits  when  they  should  be 
gained.  They  therefore  used  words  of  con- 
'tract  rather  than  of  conveyance;  but  the  im- 
portant thing  ia  not  whether  they  used  the 
preaent  or  the  future  tense,  but  the  scope  of 
the  contract.  In  this  case  it  aimed  only  at 
the  fund.  Barnea  gave  no  general  promise  of 
reward;  he  did  not  even  give  a  promise  qual- 
ified and  measured  by  success  to  pay  any- 
thing out  of  his  own  property,  referring  to 
the  fund  simply  aa  the  means  Utat  woiild  en- 
able him  to  do  it.  Bee  National  City  Bank  v. 
Hotchkiaa,  231  U.  B.  60,  67,  ante,  116,  34 
Bop.  Ct.  Rep.  20.  He  promiaed  only  that  if, 
when,  and  aa  aoon  as  he.  should  receive  an 
Ideutified  fund,  one  third  of  it  should  go 
to  the  appellee*.  But  he  promised  that. 
At  the  latvst,  the  moment  the  fund  was  re- 
ceived the  contract  attached  to  it  as  if  made 
at  that  moment.  It  is  an  ancient  principle 
even  of  the  common  law  tbat  words  of 
covenant  may  be  construed  aa  a  grant  when 
they  concern  a  present  right.  Sliarington  v. 
Strotton,  1  Plowd.  208,  308;  Hogan  v.  Bar- 
IS  Ii.  •<. 


ly,  148  Uaaa.  &S8,  10  N.  B.  263;  Ladd  t. 
Boston,  161  Uaaa.  686,  688,  21  Am.  St 
Rep.  481,  84  N.  E.  868.  And  It  U  one  irf 
the  familiar  rules  of  equi^  that  a  contract 
to  eonvey  a  speclBe  abject  even  before  It 
is  acquired  will  make  the  contractor  a  tma- 
tce  as  soon  us  he  gets  a  title  to  the  thing. 
Hornington  v.  Keaae,  2  DeG.  i.  J,  292,  318, 
27  L.  J.  Cb.  N.  8.  TBI  i  Jur.  N.  B.  981, 
a  Week.  Rep.  434;  Holroyd  v.  Marshall,  10 
U.  L.  Gas.  lei,  211,  S3  L.  J.  Ch.  N.  S.  IM, 
U  Jur.  N.  S.  213,  7  L.  T.  N.  B.  172, 11  Week. 
Rep.  171,  10  Kng.  Rul.  Caa.  420. 

The  obligation  of  Barnea  was  as  definite- 
ly limited  to  payment  out  of  the  fund  aa  U 
the  limitation  had  been  stated  in  words,  and 
therefore  creates  a  lien  upon  the  [1S>] 
principle  not  only  of  Wylic  v.  Coie,  supra, 
but  of  Ingersoll  v.  Coram,  211  U.  S.  336,  366- 
3(iS,  63  L.  ed.  208,  229,  230,  20  Sup.  Ct.  Rcp. 
02,  which  cite*  it  and  later  casea.  See  fur- 
the)  to  the  same  point.  Burn  v.  Carralho^  4 
My],  t  C.  6B0,  702,  703,  3  Jur.  1141;  Bo- 
dic>c  V.  GandeU,  1  DeQ.  M.  A  Q.  763,  7T7. 
778,  12  Beav.  326,  10  L.  J.  Ch.  N.  8.  118, 
13  Jur.  108T;  Harwood  v.  La  Orange,  137 
N.  Y.  638,  540,  32  N.  E.  1000.  It  U  sng- 
geeted  tbat  there  is  an  American  doctrine 
opposed  to  that  which  ia  eatablished  in 
England.  We  know  of  no  such  oppoaitlMi. 
There  is  or  ought  to  be  but  one  rule, — that  . 
sug(;ested  by  plain  good  sense. 

After  making  their  contracts  the  parties 
seem  to  have  construed  them  as  we  haTe 
done.  Barnes  wrote  to  his  partner,  when 
they  had  succeeded  in  the  casea  concerned, 
in  terms  showing  that  he  regarded  their 
own  claim  as  speciSc,  "to  have  one  fourth 
of  the  groimd,"  the  principle  on  which  this 
suit  was  brought;  and  when  a  settlement 
was  to  be  made  he  went  to  Phmnix  and 
notified  Street  and  Alexander.  For  the 
same  reason  the  latter  firm  filed  no  claim 
against  the  estate  of  Barnes,  thinking  that 
it  owed  them  nothing,  but  that  they  had 
one  third  of  the  contingent  fee.  It  ia  not 
necessary  to  consider  whether  the  lien  at- 
tached to  what  we  have  called  the  res,  be- 
fore the  fund  was  received,  aa  a  covenant 
to  set  apart  rents  and  profits  creates  a 
lien  upon  the  land.  Legard  v.  Hodgea, 
1  Ye*.  Jr.  477,  4  Bro.  Ch.  421.  It  Is  enough 
that  it  attached  not  later  than  that  moment. 
We  have  considered  the  case  upon  the 
merits.  The  argument  upon  them  for  the 
appellanta  is  mixed  wit)i  otliers  as  to  the 
BufBciency  of  the  complaint  In  intervention. 
Upon  the  point  of  pleading  we  see  no  occa- 
sion to  go  behind  the  decision  below.  Phce- 
nix  R.  Co.  T.  Landis,  No.  SI.  Dec.  22,  1018 
[231  n.  S.  S78,  ante,  377,  34  Sup.  Ct  Rep. 
179]. 

Another  matter  argued  is  that  the  appcl- 
Imi  abould  not  have  been  allowed  to  prorc 


IBS-IU 


supRSuB  comtT  or  THB  ONITBXi  statks. 


tkc  pftfment  made  after  tb«  auit  wa*  begun,  i 
Bat  the  appclleea  properlj  wen  allowed  to 
intervene  In  a  mit  to  recover  tbe  tnnd. 
Rer.  Stet.  (Aiii.)  ISOl,  3  1279;  London,  P.  | 
Jt  A.  Bank  t.  Abramj,  0  Ariz.  87,  90,  53 
Fae.  Ue;  Lonlarille,  B.  k  St.  [1S3]  L.  R. 
Co.  T.  Wilaon,  138  U.  B.  001,  34  L.  ed.  1023, 
11  Sup.  CL  Sep.  40fi.  Even  if  their  Hen  wae 
only  inchoate  when  the  autt  waa  begun 
(which  we  do  not  intimate),  tbej  had  a 
right  to  protect  their  intereat,  and  ot  eouree 
ware  not  depriied  of  It  b^  the  plalntiff'a 
reaching  the  reault  that  the;  alao  dealred. 
^ring  a  lien  upon  the  fund,  ai  loon  aa  it 
waa  tdentifled  the;  could  follow  it  into 
the  handi  of  the  appellant  Bamea.  On 
tht'  point  also  we  ahall  go  leto  no  quea- 
tioo  of  pleading  or  procedure,  but  ahall 
Miept  the  deeiaion  of  the  territorial  eu- 
preme  court 

The  only  remaining  objection  that  aeema 
to  na  to  need  a  word  of  aaawer  is  that,  aa 
Ifia.  Bamea  only  received  |10,02S,  abe 
ahonld  not  bare  been  charged  with  the 
whole  third,  96,250.  Aa  the  lien  of  the 
appelleea  attached  to  the  whole  two  thirda 
ti  the  quarter  remaining  to  Bamea  and 
Uartin  after  taking  out  O'Connell'i  third. 
We  do  not  aee  on  what  ground  abe  could  com- 
plain, if  the  objection  la  open.  It  aeema 
probable  that  it  la  only  an  after-thought 
of  eannael,  and  that  the  aum  retained  by 
Martin  was  what  would  come  to  Lim  after 
deducting  the  ahare  of  Street  and  Alexan- 
der's fee  that  properly  fell  upon  bim  aa 
between  him  and  his  former  partner'a  eatate. 

Judgment  affirmed. 


[1S4]  JOHN  W.  GAIN,  PUT.  in  Err., 

COHUERCIAL  PUBLISHINQ  COUPANY. 

(Sat  S.  0.  Reporter'a  ed.  124-lH.) 

Bemoral  of  canaee  —  qneatlon  open  in 
Federal  oourt  —  aerrlce  of  proceaa. 
I.  The  Talidity  of  the  service  of  proceaa 
upon  a  foreign  corporate  defendant  may  be 
raited  in  a  Federal  diatrlct  court  by  a 
special  plea  to  the  Juriidictioe  after  the 
canae  baa  been  removed  to  that  court  from 
a  atate  court  on  the  petition  of  inch  de- 
fendant, since  the  requirement  ot  the  Judi- 
olal  Code  (38  Stat  at  L.  1096,  chap.  231,  U. 
S.  Comp.  Stat  Snpp.  1911,  p.  142) .  1 29.  that 
the  party  removing  the  cauae  shall,  within 
thirty  daya,  *'plead,  answer,  or  demur  to  the 
declaration  or  complaint"  muat  be  deemed 
to  include  a  plea  to  the  Juriadietian,— es- 

NoTC — On  appearance  to  give  jurisdiction 

over    foreign    corporation — aee    notes    to 

"— -•  V.  Southern  S.  Co.  70  L.R.A.  536, 

"-*».«Ti  p.  K.  Co.  TO  L.R-A, 


pecially  in  view  of  the  provisiOB  ot  |  H 
ot  the  Code,  that  in  all  suits  removed  tlw 
district  court  shall  proceed  therdn  ■ 
the  suit  had  been  originally  eoaune 
in  that  court,  "and  the  same  prooeedinga 
had  been  taJcen  io  such  suit  in  said  dia- 
trict  court  aa  shall  have  been  bad  therein  in 
aaid  state  court  prior  to  its  removal." 
IFor  olhec  eaies,  wet  RemoTBl  of  CaoeM,  IX., 
in  DlgMt  Bap.  Ct  1B08.] 

Appearvnce  —  waiver  of  lUecal  sorvtoe 
—  oaae  removed  from  state  oonrt  lo 
Federal  court. 

i.  The  flling  by  defendant  of  a  petition 
for  a  removal  ot  the  cause  trom  a  Miasias- 
ippi  court  to  a  Federal  diatrict  court,  and 
a  apecial  appearance  In  the  Federal  conrt 
by  a  plea  to  the  jurisdiction  over  the  [Mr- 
son  01  the  defendant,  raising  the  question 
of  the  validity  of  the  service  ot  proceaa,  do 
not  because  ot  the  eontormity  act  ( U.  S. 
Bev.  6Ut.  I  914,  U.  S.  Coup.  SUt.  1901, 
p.  684),  amount  to  a  genersl  appearance 
which  sliall  be  considered  a  waiver  ot  any 
objection  to  the  jurisdiction,  although,  by 
Hiss.  Code  1906,  g  3946,  all  annearsneea 
are  general,  even  though  procees  be  invalidly 

[For  other  cases,  see  AppesrsDCst  II.,  In  Di- 
gest Sap.  Ct.  i908.1 


Submitted  January  6,  1914.    Dedded  Jan- 
uary 19, 1B14. 


tbe  District  Conrt  of  the 
X  United  States  for  the  Southern  District 
ot  Uississippi  to  review  a  judgment  quash- 
ing service  of  process  in  an  action  tor  libel 
which  had  been  removed  to  that  court  trotu 
the  Circuit  Court  of  Hinds  County,  In  tbe 
Stata   of   Uiaaiaaippi.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Hr.  Marcellna  Oreen  submitted  the 
cause  for  plaintiff  In  error.  Uesara.  Qamer 
Wynn  Green  and  Uarcellua  Oreen,  Jr.,  were 
on  the  brief: 

The  worda,  "plead,  answer,  or  demur  to 
tbe  declaration  or  complaint"  cover  both 
common-law,  code,  and  equi^  proeeedinga, 
and  mean  a  plea  or  demurrer  to  tbe  declara- 
tioB,  and  cannot  mean  a  plea  in  abatemoit 
to  the  service  of  the  writ 

A  plea  in  abatement  to  the  jnrlsdie- 
tlon  ot  the  court  for  want  of  service  upon 
the  defendant  is  a  plea  in  abatement  to  the 
writ,  and  la  not  a  plea  to  the  declaration. 

Thornton  v.  Fitxhugh,  10  Smedea  ft  H. 
438;  United  States  v.  American  Bell  Teleph. 
Co.  29  Fed.  IT;  Chamberlain  v.  Lak^  36 
Me.  388. 

If  the  defect  appears  upon  the  face  of  the 
record,  a  motion  to  diamlaa  the  suit  tar 
want  of  service  of  the  writ  Is  a  proper 
remedy. 

Wabaah  Weatem  R.  Co.  v.  Brow,  IH  D. 


by  Google 


lOlS.  CAIN  V.  COMUERCUL  PUBUSHINQ  00. 

B.  £80,  41  L.  ed.  43G,  IT  Bnp.  Ct.  Rep.  ISS;  aUtutei  were  held  to  fmrtM,  bnt  wafy  to 

Goldej   T.   Morning  Newa,    ISO  U.   S.   518,  the  tuttut  of  the  conflict. 
39  L.  ed.  617,  16  Sap.  Ct.  Rep.  SS9.  Southern  F.  Co.  v.  Denton,  146  U.  5.  202, 

Tlie  crib  of  deUj  and  eipenee  in  the  pro-  36  L.  ed.  943,  IS  Snp.  Ct.  Rep.  44;  Q*1tm- 

eeedingt  in  removed  Mtuei  nnder  the  former  ton,  H.  ft  B.  A.  R.  Co.  y.  Oonzilee,  ISI  V. 

reraoral  weU  h»d  grown  Dp,  and  the  vnend-  8.  496,  SS  L.  ed.  248,  14  Sup.  Ct  Rep.  401. 
numt  bj  the  JudieUI  Code,  |S  £S  And  SB,       The  rule  fdlowed  in  Wab»ah  Wettem  R. 

«u  to  expedite  uid  compel  »  apecd;  fae^r-  Co.  t.  Brow,  164  U.  S.  271,  41  !<.  ed.  431, 

ing  on  the  merit*,  uid  to  »bo1iab  delay  in  IT  Sup.  Ct.  Rep.  126,  uid  Golde;  v.  MorB- 

remorel     proceeding!    under    the    practice  Ing  Newi,  166  U.  S.  S18,  39  L.  ed.  BIT,  1ft 

theretofore    prevailing,    whereby    a    par^r  Sup.  Ct.  Rep.  S59,  obtained  la  ttatee  other 

MMtld  appear,  either  generally  or  specially,  than  Btatei  in  which  a  itatate  lilcc  |  3040 

ID  bU  petition  to  remove  (Wabaoh  Weatem  of  tlie  Code  of  1900  prevailed,  and  theM 

R.  Co.  T.  Brow  and  Ooldey  t.  Morning  Newa,  caaea   are   diatingaiihable   becauce   of   thla 

■upra).    In    anawer   to    the    aerrice    of   the  fact,  aa  well  aa  beeanae  tbey  aroae  before 

summona,  and  apparently  be  in  court,  and  the  amendment  by  the  Judicial  Code. 
«1.  bl.  prtltlo.  I«  „mo..l  ™  th.  8,iuj|d  rf       ^  j^,^^  p  ^,^  .uballtoi  til.  .»» 
d,T,™dtl.o,.Up,„dtbu.drf«l..p«Jj.  j^„j„,  t,  „„,.     M«n.  LiJ»  X. 

triKl  in  the  ttat.  court,  ftnd  then,  tfter  much  ^  .  ^^  „         ..r.,  jc       ..nr  n.^ 

del.,,  upon  ,mo..rd.'«t  •  tri.l  in  th.  ^^'•^  S^  ■^'   °"'  "''    ^  *'  "■^" 

";-,'*t  l".*"   '"^Z  "'  S'""''   "»;       Th.°»n;trli!,tion   ol   th.  JndicUl   Ood. 

while  he  had  appeared  before  ttie  atate  court  ....  .         .  .   ..«  ,  . . 

J  I.  J  It    1 -J  1  inaiated  upon  by  plaintiff  In  error  would 

and  had  consumed  its  time  and  expense  and  .  K      j_'„'L,n!^    _,.i,    ,,,.  . 

.. .       ....     ■  J-  .,      -_  iT,    L  L  I.  i>e   not  only  in   connict  witn   the  expreaa 

thetezeidae  of  Ite  luriadietion  in  hia  bebaU,  ,  /.aoiii.iKjL^  ^_ij 

V  11         1  -  _..  L  .  languaJK  at  g  3B  of  that  Code,  bnt  would 

he  wu  really  not  in  court  becauae  not  prop-  "^"T"      ,  '       .  ui-  ■.  j        !1.  j  j 

,  .  ' ,..  ,  ,,  *    '  overrule  a  long-eitabhahed  practice  and  da- 

orly  aerred  with  proceae,  and  then  eonsuine  _.  *    ■  ui     w  u  ^.    _      .j  a 

.,'  ..  .         "  '.  ,        .  ■   _i  atroy  a  great  right  which,  by  repeated  da- 

the  time  and  expense  and  exerclaa  of  juria-  .  ,  ^       ?  tv»  s..T..»..  /■™,*\,.»  .».-  i  t-<*_i 

!■  ..         I  .1-     n  1      I         _•  I.     1       I  cieiona  of  the  Supreme  Court  ot  the  United 
d.ct,on  ot  11.  Fri^l  court  hj  in,ok.u,,  '    toed  in  onr  people 

hj  »ot,o.,  Ih,  «,urf.  junrflctl™  to  d,.-        j,„i.„|„,   ipp,i„„  Co.  ,.  S™«i 
....  th.  c.n.j  ud  thn.  comp.1  pl.lulll  to  Si  L.  rf.  !7«,  SO  Buplo: 

""^S"".'!"!      i"",..  .■  ,,  Hm.  l»i  W.i.h  Wct.mR.Co...Bro., 

Th,   .Ututa  ol  pl»dtat  p,«l,«    .nd  ^  ^   ^  „• 

procriu™  ol  th.  .UK  ol  Miui-ipp,  CO..  J       ^  •     ^;^ 

;  m!;  u.t     2"  i"-!"";'?"  -'.t-  iJ  u.  b.  fu, »  l.  J  m. « sV  ot^ 

United   States  conrti  when  not  m  conflict  n        kro  ■  r 

therewith,    and    under    Miu.    Code     1906,  "^-  ""'  .  „,  .u  »  j  - 

I  3946,  the  filing  of  the  petition  tor  removal        "  ^  T.u"**"^^.  recogniied  that  jnrt 

in    the   atate  ^nrt,  even  though   a  special  »"*''  P"**  *»  t*"*  jurisdiction  a.  waa  filed  in 

entry  of  appearance,  eonatituted  a  general  "•«  ""**"'  "=•«  "'•«*  »  q"""""  °'  J"rt^ 

entry  of  appearance,  and  upon  removal,  un-  Miction   reviewable  by   the  Supreme  Court 

der  Jl  20  and  38  of  the  Judicial  Code,  the  "*  *>>•  United  Btatea. 

defendant     waa     compelled     to     plead     to        Remington  v.  Central   P.  R.  Co.  198  U. 

the  declaration  within  thirty  days  afUr  the  S.  SS,  49  L.  ed.  9sa,  20  Sup.  Ct  Rep.  677; 

filing  ot  the  record.  Mechanical  Appliance  Co.  v.  I'aetleman,  216 

Boaton  ft  U.  R.  Co.  ▼.  Qokey,  210  U.  8.  U.  8.  440,  64  L.  ed.  2T0,  30  Sup.  Ct.  Rep. 

US,  162,   163,  62  L.  ed.    1002,  1004,  1005,  126. 
28  Sup.  Ct.  Rep.  6GT.  The  statutes  ot  Misaiaaippi  and  the  de- 

And  with   the   aame  construction   as   is  eisions  of  its  courts  are  not  conclusive  upon 

given  l7  the  sUte  court  Federal  court*  In  determining  whether  the 

Iowa  C.  R.  Co.  -r.  Hampton  Electric  Light  defendant  waa  suable  in  the  sUte  of  Miaaia- 

ft  P.  Co.  123  CCA.  883.  204  Fed.  966.  ,,     ;_  „,  ^^^j^er  Earl  K.  Williams  or  A.  C. 

A  special  i»  «  nneral  «nt^  of  appearance  Walthall  were  persons  upon   whom  aervioe 

"°„«  ^'"n  ^"^^  I  ''•"■      „  „.  of  summoM  could    be  bid,   «,  a.  to  give 

492  46l  M  '■  jurisdiction  of  the  defendant    Nor  w^ld 

A   Texai   statute   of   similar   import   as  "J;  ""J"'*  "'*''*  *^^  *'  Miaaiaaippi  ^,e 

I  3943  waa  held  to  be  constitutional 7nd  it.  J-'l-f-rtion  where  lacU  ne^eaary  to  give 

application  given  effect  In  York  v.  Texas,  «  F«i«ral  court  jurisdiction  did  not  exUt. 
187  D.  S.  16,  34  L.  ed.  804,  11  Sup.  Ct.  Rep.        Mechanical  Appliance  Co.  t.  Castleman, 

g_  "^  *^  215  D.  S.  440,  54  L.  ed.  276,  30  Sup.  Ct 

'  This  Texas  statute  conflicted  with  the  ex-  Rep.  126;  Peterson  v.  Chicago,  R.  I.  ft  P.  R. 

preaa    proviaiou    of    the    Federal    aUtutea,  Co.  206  U.  S.  384,  Bl  L.  ed.  841,  2T  Sup. 

especUlIy  aa  to  the  venue  of  the  jurisdic-  Ct.  Rep.  S13;  Green  v.  Chicago,  B.  ft  Q.  R. 

tion  in  the  Federal  court,  and  the  Federal  To.  206  U.  S.  630,  61  L.  ed.  810,  27  Snp. 
K*  I.,  ed.  LtCXI^IC        ••• 


supseue  coubt  of  ih£  united  states. 


Oct.  tJmu, 


Ct.  Rep.  506;  Wold  t.  J.  B.  Colt  Co.  102 
Uinn.  51B,  114  N.  W.  S44. 

[1S8]  Hr.  JnatiM  McKeniut  dellTered 
the  opinion  (rf  the  court: 

Action  for  libel  brought  Id  the  circuit 
court  of  Einda  eountj,  firtt  district,  et«te 
of  MiaiiBBippi.  PUintifT  in  error  (u  he 
waa  plaintiff  in  the  action,  we  will  no  refer 
to  him),  alleged  hinuelf  to  be  a  citizen 
of  the  state  of  MiuiHippi;  that  defendant 
in  error,  Commercial  Publiabing  Companj 
(referred  to  herein  as  defendant),  pub- 
liahed  a  libel  againat  him  in  ito  "ncwa- 
paper  called  the  Commercial  Appeal,  in  tbt 
citf  of  Memphia,  state  of  Tenneaaee,  but 
that  the  said  Commercial  Appeal  baa 
large  circulation  throughoat  the  state  of 
MiaaiBBippi  and  of  adjoining  atatea  and 
among  foreign  citiea,  and  alao  iu  foreign 
eountriea,"  tIO,000  actual  damages  were 
prajed  and  tlQ,000  punitive  damagva. 

Snmmoua  waa  ieaued  and  returned,  aerved 
by  the  aheriff  of  the  county,  aa;  "Eiecuted 
peraonallj'  on  the  Commercial  Publishing 
Company"  by  delivering  a  copy  to  E.  K, 
Wiltiama,  described  ae  "itg  agent,  at  Jack- 
son, Missiseippl,"  and  to  A.  C.  Walthall, 
detcribed  as  "ita  ctMrespondent,  at  Jaclcaon, 
Miasisaippi." 

Defendant  filed  a  petition  tor  removal  of 
the  action  to  the  district  court  of  the 
United  States,  which  petition  stated  the 
nature  of  the  action,  tiiat  plaintiff  was 
resident  and  citizen  of  Miiaiasippi,  that  de- 
fendant WBs  a  corporation  chartered  under 
and  by  virtue  of  the  laws  ol  Tennessee,  that 
the  time  for  answering  or  pleading  to  the 
declaration  had  not  eipired,  that  defend- 
ant had  not  appeared  therein,  and  that  de- 
fendant appeared  only  specially,  and  for  the 
sole  purpose  of  requesting  the  removal  of 
the  cause  to  the  district  court  of  the  United 
States,  and  that  it  did  not  waive  any  objeC' 
tiona  or  exceptiona  to  the  juriadiction.  A 
bond,  as  required  by  law,  was  duly  given, 
which  was  approved,  and  an  order  of  le- 
movnl  was  duly  made.  The  copy  of  the 
rword  was  duly  filed  in  the  [1X9]  dUtrlct 
court  of  the  United  Statea.  The  defendant 
then  filed  in  the  latter  court  a  plea  to  the 
Jurisdiction  over  the  person  of  defendant, 
appearing  apeciaily  for  that  putpoae.  Tlie 
plea  alleged  that  the  atate  court  had  not 
acquired  jurisdiction  of  the  defendant,  be- 
cause (a)  it  waa  a  corporation  of  the  stat* 
of  Tennessee,  and  that  it  had  never  taken 
out  a  licenaa  to  do  buaineaa  in  lifiuiasippi. 
nor,  at  the  time  of  the  service  of  the  sum- 
mons, did  it  have  an  agent,  office,  or  place 
of  businesB  in  Hinds  county,  atate  of  Mis- 
■Isslppl;  (b)  the  persona  upon  wbom  serv- 
ice waa  made  were  neither  agenta  nor  odl- 
ekn  of,  nor  In  any  relation  to,  dclcndant. 


for  the  reason  that  defendant  was  not  dc 
ing  business  in  the  atate  of  Missisilppi. 

Plaintiff  demurred  to  the  plea,  atating  aa 
grounds  (1)  that  it  waa  directed  to  Uie 
service  of  process,  and  not  to  the  declara- 
tion, aa  required  under  |  20  of  the  Judicial 
Code  [36  SUt.  at  L.  lOOS,  chap.  231,  U.  B. 
Comp.  Stat.  Supp.  1011,  p,  142];  (S|  no 
right  exista  to  enter  a  special  appearance 
in  the  Hinda  county  circuit  court  under  the 
lawB  of  the  state  of  Hissiaaippi,  all  appear- 
ances being  general,  even  though  proeeaa  be 
invalidly  served. 

The  demurrer  waa  overruled  and  isaue 
joined  on  the  plea  to  the  jurisdiction,  and 
the  court,  having  heard  the  evidence,  de- 
cided .  that  neither  of  the  persona  upon 
whom  aummons  was  served  was  sucb  an 
agent  of  defendant  that  service  upon  him 
would  give  jurisdiction  over  the  person 
of  defendant,  and  thereuptm  found  tba 
issue  for  defendant. 

Before  judgment  was  entered,  plaintiff 
cailiid  up  his  motion  for  judgment  fo{  de- 
fault because  defendant  had  not  pleaded  or 
demurred  to  the  declaratio,!  within  thirty 
days  after  the  filing  of  the  copy  of  the 
record  of  removal,  aa  required  by  |  20  of 
the  Judicial  Code.  The  motion  waa  over- 
ruled, the  court  reciting  in  its  order  that 
it  was  of  "opinion  that  defendant  was  not 
required  to  plead  or  demur  to  the  declara- 
tion unless  the  process  of  summons  in  the 
state  court  was  duly  served  upon  an  agent 
of  defendant  [180]  upon  whom  servloe  of 
process  waa  authorized  to  be  made." 

Judgment  waa  tlien  entered,  quashing 
the  service  of  process  and  diamissing  tbe 
action  "-without  prejudice  to  the  right  of 
plaintiff  to  aue  upon  the  causes  of  action 
set  up  in  the  declaration." 

Plaintiff  prayed  a  writ  of  error  to  this 
court  upon  the  question  of  jurisdiction.  It 
was  allowed  iu  open  court,  the  court  recit- 
ing that  it  waa  allowed  on  the  question  of 
jurisdiction  «ily,  the  court  having  dia- 
missed  the  action  "on  the  sole  question 
that  the  conrt   had  no  jurisdiction  of  the 

The  question  In  the  case  is  the  simple 
one  of  what  U  the  effect  of  SS  £0  and  38  of 
the  Judicial  Code.  Section  20  provides  for 
the  filing  of  a  petition  for  the  removal  of 
a  suit  from  a  state  court  to  the  district 
conrt  of  the  United  States  at  any  time  be- 
fore the  defendant  is  required  by  tha  laws 
of  the  state  to  answer  or  plead,  and  the 
filing  therewith  of  a  bon4  for  "entering  in 
such  district  court,  within  thirty  days  from 
the  date  of  fliing  said  petition,  a  certified 
copy  of  the  record  in  such  suit."  It  pro- 
vides that,  this  being  done,  the  state  court 
shall  accept  the  petition  and  bcmd  and  "pro- 
ceed no  further  In  such  •uit-"      It  provides 
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furtber  that  notice  of  the  petition  ftnd  bond 
•hmll  be  given  to  the  adverae  party,  and 
that  "the  Hid  eopj  being  entered  within 
■aid  tUrtf  dajs,  ai  aforesaid,  in  laid  dis- 
trict eonrt  of  the  United  Statee,  the  par- 
tie*  ao  remoring  the  »aid  cause  ahall,  with- 
in thirty  dajB  thereafter,  plead,  answer,  or 
dsmnr  to  the  declaration  or  complaint  in 
aaid  eanse,  And  tbe  cause  shall  then  pro- 
ceed in  the  same  manner  aa  if  it  had  been 
originally   eotntnenced   in   the   said   district 

Sectim  3B  provides  that  the  district 
eonrt.  In  suits  so  removed,  shall  "proceed 
therein  as  if  the  suit  liad  been  originally 
eonuneueed  in  said  district  court  and  the 
same  proceedings  bad  been  taicen  in  such 
suit  in  said  [131]  district  court  aa  shall 
have  l>eeii  bad  therein  ia  said  state  court 
prior  to  its  removal," 

The  argument  is  that  these  sections 
abolish  the  practice  declared  in  Ooidey  t. 
Morning  News,  158  U.  S.  518,  39  L.  ed. 
61 T,  15  Sup.  Ct.  Rep.  559,  and  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  S.  271,  41 
L.  ed.  431,  IT  Sup.  Ct.  Rep,  126,  In  the 
former  case  the  following  propoBitlons  were 
laid  down:  (1)  Tbe  right  and  procedure 
of  removal  of  actions  from  a  state  court 
are  to  be  determined  by  the  Federal  law. 
(2)  The  legislature  or  the  judiciary  of  a 
state  can  neither  defeat  the  right  nor  limit 
its  effect.  (3)  The  act  of  Congress  by 
which  the  practice,  pleadings,  and  forma 
and  modes  of  proceeding  in  actions  st  law 
in  the  courts  of  the  United  States  are  re- 
quired to  conform  as  near  as  may  be  to 
those  existing  in  the  state  courts  applies 
only  to  cases  of  which  the  court  has  juris- 
diction according  to  the  Constitution  and 
taws  of  the  United  SUtes.  (4)  A  suit 
must  be  actually  pending  in  a  state  court 
before  it  can  be  removed,  but  its  removal 
to  the  court  of  the  United  States  does  not 
admit  thst  it  was  rightfully  pending  in  the 
state  court,  or  that  the  defendant  could 
have  been  compelled  to  answer  therein;  but 
enables  tbe  defendant  to  avail  himself  in 
the  United  States  court  of  any  and  every 
defense  duly  and  seasonably  reserved  end 
pleaded  t«  the  action  "  'in  tbe  same  manner 
aa  if  it  had  been  originally  commenced  in 
said  circnit  court.' "  The  words  quoted,  it 
will  be  observed,  are  repeated  in  S  29,  "dis- 
trict court"  being  substituted   for  "circuit 

In  Wabash  Western  R.  Co.  v.  Brow,  164 
U.  S.  271,  87B,  41  L.  ed.  481,  434,  17  Sup. 
Ot  Rep.  126,  It  is  said:  "By  the  exercise  of 
the  right  of  rcmovat,  the  petitioner  refuses 
to  permit  the  state  court  to  desl  with  the 
ease  in  any  way.  because  he  pffers  an- 
other forum  to  which  the  law  gives  liim  the 
rlnht  to  resort.    This  may  be  said  to  chal- 


lenge  the  jurisdiction  of  the  state  court,  in 
the  sense  of  declining  to  submit  to  it,  and 
not  necessarily  otherwise. 

"We  are  of  opinion  that  tbe  filing  of  a 
petition  lor  [132]  removal  does  not  smount 
to  a  general  appearance,  hut  to  a  special  ap- 
pearance only." 

Subsequent  cases  have  applied  this  rul- 
ing. Mechanical  Appliance  Ca  v.  Castleman, 
215  U.  S.  437,  64  L.  ed.  272,  30  Sup.  Ct. 
Rep.  125,  and  cases  cited  therein. 

It  is  contended,  however,  as  we  have  seen, 
thst  a  29  snd  38  of  the  Judicial  Code  have 
instituted  a  new  and  more  expeditious  prsC' 
tice.  This  is  deduced  from  that  part  of 
S  29  which  provides  that  the  party  desir- 
ing to  remove  a  case  shall  make  and  flle 
with  his  petition  a  bond  for  entering  in 
the  district  court,  within  thirty  days  from 
tbe  date  of  filing  his  petition,  a  certiHed 
copy  of  tbe  record,  written  notice  thereoE 
to  be  given  the  adverse  party,  and  the  copy 
of  tbe  record  being  so  entered,  "the  parlitt 
to  removing  the  aaid  cause  lAall,  urilhin 
thirty  dayi  thertafter,  plead,  oiuicer,  or 
demur   to   the  d«ctara1ion  or  complaint  in 

The  purpose  of  these  provisions,  which 
are  an  amendment  to  the  prior  law,  it  is 
contended,  is  to  expedite  trials  and  pre- 
clude a  defendant  from  preventing  a  speedy 
trial  in  the  state  court  by  removal  pro- 
ceedings and  "then  consume  the  time  and  ex- 
pense snd  exercise  of  jurisdiction  of  the 
Federal  court  by   invoking,  by   motion,  the 

and  thus  compel  plaintiff  to  go  upon  a 
fool's  errand."  To  prevent  this  conse- 
quence, it  is  further  insisted,  the  record 
was  required  to  be  filed  within  thirty  days 
from  the  date  of  filing  tbe  petition  for  re- 
moval, which,  necessarily,  it  is  ssid.  would 
be  in  vacation,  and  that  therefore  the  re- 
quirement that  within  thirty  days  after  it 
is  filed  tbe  defendant  "sbsll  plead,  ansner, 
or  demur  to  the  declaration  or  complaint 
in  said  cause"  necessarily  means  "a  plea  or 
demurrer  to  the  declaration,  and  cnnnot 
mean  a  plea  in  abatement  to  tbe  service  of 
the  writ." 

It  may  be  conceded  that  the  purpose  ot 
the  amendment  was  to  secure  expedition  in 
the  disposition  of  the  [133]  esse,  but  ■  revo- 
lution in  tbe  practice  and  eflieacy  of  the 
right  of  removal  Is  not  lightly  to  be  inferred. 
And  a  revolution  it  would  be.  It  would  take 
from  the  Federal  courts  the  power  they 
have  possessed  under  the  eases  cited, — a 
power  not  only  to  pass  upon  the  merits  of 
the  case,  hut  upon  the  validity  of  tbe  serv- 
ice of  process;  that  is,  upon  tbe  question 
of  jurisdiction  ovef  tbe  person  of  tbe  de- 
tendsnt.  How  essential  this  power  is  to 
the  right  of  removal  is  obvious.     Without 
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it  a  lUte  could  pretcribe  <ui;  process  or 
notice,  or  a  plaintiff,  •■  in  the  pending 
esM,  terve  proceu  on  k  person  hATing  no 
relation  with  a  defecdknt,  uid  compel  him 
to  submit  tJ]  it  and  to  a  jurisdiction  not 
of  his  residence,  or  give  up  his  tight  to 
take  the  cose  to  what,  in  contemplation  of 
law,  maj  be  a  more  impartial  tribunal  for 
the  determination  ol  the  action  instituted 
sgalnst  him,  and  which  it  is  the  purpose  of 
the  removal  proceedings  to  secure  to  him; 
and,  it  must  be  assumed,  completely,  not 
bj  surrender  of  any  of  his  rights,  but  in 
protection  and  security  of  all  of  them. 

Hie  weakness  of  plaintiff's  contention  ii 
demonstrated  not  only  when  we  consider 
all  of  the  language  of  )  29,  but  the  lan- 
guage ot  I  3B,  which  provides  that  in  all 
suits  removed  the  district  court  shall  prO' 
eeed  therein  as  if  the  suit  had  been  origin- 
ally commenced  in  the  district  court,  "and 
tha  same  proceedings'  had  been  taken  in 
■neb  suit  in  said  district  court  as  shall 
have  been  had  therein  in  aaid  state  court 
prior  to  its  removal."  In  other  words,  the 
cause  is  transferred  to  the  district  court  as 
it  stands  in  the  state  court  and  the  de- 
fendant is  enabled  to  avail  himself  in  the 
latter  court  of  an^  defenses,  and,  within 
the  time  designatnl,  plead  to  the  action  "in 
the  same  manner  as  If  It  had  been  original- 
ly commenced  in  said  district  court."  And 
these  words,  we  have  seen,  were  explicitly 
given  such  effect  in  the  cited  cases. 

Tt  it  clear,  therefore,  that  plaintiff  gives 
too  restrictive  a  meaning  to  the  word 
"plead"  in  1 29.  It  must  be  construed  [134] 
to  include  a  plea  to  the  jurisdiction,  and,  so 
construing  it,  all  of  the  provisions  for  re- 
moval of  causes  become  accordant  atid  their 
purposes  fulfilled, — the  right  of  a  speedy 
disposition  ol  the  suit  to  the  plaintiff,  and 
the  right  of  the  defendant  to  have  all  ques' 
tlons  determined  by  the  Federal  tribunal. 

Plaintiff  further  contends  that,  under  the 
HIsiistippi  Code,  the  Sling  of  the  petition 
for  removal  constitutes  a  general  entry  of 
appearance;  that  therefore,  if  |  29  does  not 
compel  the  removing  party  to  plead  to  the 
declaration  within  thirty  days,  "then, 
under  |  914,  U.  8.  Rev.  Stat.,  U.  B.  Comp. 
Stat.  ISO],  p.  084.  the  'practice,  pleadings, 
forme,  and  modes  of  proceeding*  in  the 
stat«  court,  adopted  in  the  Federal  Court, 
would  males  the  plea  to  the  Jurisdiction 
here  In  the  district  court  a  general  entry 
of  appearance,  and  would  rciguire  a  plea  to 
the  merits  at  the  next  term  of  the  district 
eonrt  under  the  Code  of  the  state,"  because 
"a  special  is  a  general  entry  ol  appearance 
under  |  9940,  Code  of  1900." 

The  contention  is  nhtcnable.  Ooldcy  *. 
Horning  News,  and  MechanJeaJ  Appliance 
Co.  V.  Castleman,  supra. 

■Jadgmtat  aSmed. 
*»» 


BOBEST  C.  BACON,  William  S.  Warner, 
Park  H.  Pollard,  Public  Service  Commis- 
sion of  the  State  of  Vermont,  Appts., 

BUTLAND  RAILBOAD  COMPAKT. 

(Bee  B.  G.  Beporter's  ed.  134-lSS.) 

Federal  courts  —  enjolntnc  order  ol 
public  serrloo  oommlssion  —  «>- 
bauetlnc  remedy  in  state  court. 

A  Federal  district  court  may  entertain 
a  suit  by  a  railway  company  to  restrain  the 
Vermont  public  service  commission  from  en- 
forcing its  order  concerning  a  pasaenger 
station  as  violative  ot  the  Federal  Consti- 
tution, although  the  company  has  not  taken 
the  appeal  from  the  order  to  the  supreme 
court  of  the  state  that  is  provided  for  by 
Vt.  Pub.  Stat.  190a,  S§  4599,  4000.  since 
it  is  apparent  on  the  face  of  these  sections 
that  they  do  not  sttempt  to  confer  legisla- 
tive powers  upon  the  court,  but  only  pro- 
vide an  alternative  and  more  ezpeaitiona 
way  of  doing  what  might  be  dons  by  a  bill 

[Far  other  cases,  see  Courts,  TI.  d,  S,  la  Dl- 

sest  8up.  Ct.  1908.] 

[No.  700.] 

Argued    January    9,    1914.      Decided    Jan- 
uary 19,  1914. 


moot  to  review  a  decree  enjoining  the  en- 
forcement ot  an  order  of  the  state  public 
service  commission.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Frederic  D.  McKennej  argued  the 
cause,  and,  with  Messrs.  Jtdin  Spalding 
Flannery,  William  Hitt,  and  Robert  C 
Bacon,  Sled  a  brief  for  appellants. 

Mr.  Edwin  \i.  Lawrence  argued  the 
cause  and  filed  a  brief  for  appellee. 

Mr.  Justice  Holmea  delivered  the  opioioB 
of  the  court; 

This  is  a  bill  in  equity,  brought  by  the 
appellee,  the  railroad  company,  to  reatrain 
the  Public  Service  Commission  of  Vermont 
from  enforcing  an  order  concerning  a  pas- 
senger station  of  the  company  at  Veigennea. 
The  order  is  alleged  to  violate  the  14th 
Amendment.  The  commission  moved  to  di»- 
miss  the  bill  on  the  ground  that  until  the 
appellee  had  tsken  the  appeal  from  the  or- 
der to  the  supreme  court  of  the  state  that 
is  provided  [13T]  for  by  Puh.  SUt.  (Vt) 
1906.  IS  4599,  4SO0,  It  ought  not  to  be  heard 
to  complain  elsewhere.  The  motion  was 
overruled,  and  the  defendants  not  desiring  to 
plead,  an  Injunction  was  Issued  as  prayad. 

The  defendants  rely  up<Hi  Prentis  t.  At- 
lantic Coast  Line  Co.  211  U.  S.  210,  £29, 
230,  S3  L.  ed.  ISO,  1«0,  SO  Bnp.  Lt.  S^.  «7. 
tSl  U.  S. 


nil.                                       PATSONB  T.  PENKSYLVAinA.  ir,  1S8 

TIm  graand  vt  thAt  dicfsloD  «•■  that  by  being  m,  bj  the  rule  Iftid  down  in  PnntU 

tha  itftte  Coaatitution  ui  appeal  to  the  su-  v.   Atlantic   Coast   Line   Co.,   the   railroad 

prone  eoart  of  appeal*  from  an  order  of  company  nu  free  to  asaert  ita  righta  in  the 

the    (tate    corporation    eommisaion,    fixing  district  court  of  the  United  StatM. 

ntaa,  waa  granted,  with  power  to  the  court  Decree  aSrmed. 
to  aabatitute  such  order  aa,  in  It*  opinion. 

tha    oommiation    should    hare    made.      The  

court  waa  given   legislatiTe  powers,  and   it 

was  held  that  lo  the  circumstances  it  was  JOSEPH   PATSONK,   PUT.  ia  Err^ 

proper,  before  resorting  to  the  circuit  court  t. 

of  the  United  SUtes,  to  make  sure  that  the  COMMONWEALTH  OF  PENNSYLVANIA, 
offlciala  of  the  itate  would  try  to  establish 

an   UDconBtitutional  rule.     But  it  waa  laid  (See  S.  0.  KeportOT'a  ed.  1»8-Hfl.) 
down  expressly  that  at  the  judicial   stage 

the  railroads  bad  a  right  to  resort  to  the  Ooiietlti.don«l  Uw -du«  proM«  of  taw 

courto  of  the  United  States  at  once.    p.  MS.  T  PO"^"'""  ot  ar«rma  by  alien. 

XX.      ,         ,_r        "    .                            '.      ..  1.  Unnaturalixed    foreign-bom    residents 

Therefore    brfoie    that    caae    can    apply    rt  ,„  „„(  deprived  of   property   without  due 

must  be  established  at  least  that  legisUtiTB  process  of    law,   contrary   to  U.    8.  Conit, 

power*    are    conferred    upon    the    supreme  14th  Amend.,  by  Pa.  Laws  1909,  No.  261,  p. 

court   of   the   state   of   Vermont.  46B,  prohibiting  the  killing  of  any  wild  bird 

The  appeal  In  Vermont  is  given  by  atat-  or  animal  by  any  such  foreign-born  person 

ute,  not  by  the  Constitution,  which  sepa-  ««pt  l"  defenae  of  penwm  or  property,  and 

rates    legislative,    executive,    and    judicial  "to  that  end"  making  it  unUwfuI  for  any 

..™™      r>i„.„    SIS     TV,-  T.,.*..^.!  -■n-:  ■"=''   person  to  own  or  be   possessed   of   a 

powere.     Chap.  Z,  I  e.    no  matenal  provi-  ,^^j^  ^^  ^yj^ 

sions  are  as  follows:     |  4699.     "Any  party  , For  other  cases,  see  ConsUtotlonsl  Ijiw.  IV. 

to  a  cause  who  feels  himself  aggrieved  by  b,  4;  IV.  b,  e.  In  Digest  Bcii.  Ct.  190S.1 

the  final  order.  Judgment,  or  decree  of  said  Constitutional  law  —  equal   prateetlon 

.    .    -     [commission]  shall  have  the  right  ot  tbe  Uwa  —  protecting  wild  life  — 

to  Uke  the  eau«3  to  the  supreme  court  by  P^irf"'"".  «»  B««n.6  K*^^*?<  . 

,    ,       ..                11         /                       __  S.  The     esialative    aaaumption    that    un- 

appeal,  for  the  correction  of  any  errors  ex-  „.turali«d"oreign-born    residents    are    »- 

cepted  to  In  Its  proceedings,  or  in  tbe  form  ^uliarly    a    source    of    danger    to   wild    fife 

or  substance  of  its  orders,  judgments,  and  cannot  be  said  to  be  so  unwarranted  aa  to 

decrees,    on    tbe   facta   found   and   reported  invalidate,  as  denying  the  equal  protection 

by  said    .    .    .    [eommiasion)."    By  1 4S00  of  the  laws,   ttw   provisions  of   Pa.   Laws 

appeals  are  to  be  taken  in  the  manner  and  190D,  No.  2S1,  p.  488,  prohibiting  the  IcUl- 

under  the  laws  and  rule,  of  procedure  that  'ng   0'    any    wild    bird    or    animal    ^    any 

govern  appeals  from  the  court  of  chancery.  »V«h  foreign-bom  person  Mcept  in  defense 
T.T,.              _           _.     V  .1    u          iL           'of   person   or   property,  and  "to  that  end" 

'■The   supreme  court  shall    have    the    same  ^^^      j^  unlliwfil  loT  any  such  person  to 

power  therein  as  it  has  over  appeaU  from  ^^^  oTbe  possessed  of  a  shotgun  or  rifle, 

such  court.    It  may   reverse  or   affirm   the  [por  other  esses,  see  ConBttlatlonal  Law,  IV. 

judgmnts,  orders,  or  decrees  of  said   .    .    .  «•  2-  »■"  IMk*"  Sop-  "-  ^W^I 


[eommisaion]    [138]    and   may    remand    «    ^'lj"i*^^''^*','°*.1„^Tit!i''"llln'', 
[conunission]   with         "  '  ""*   ""'"  ""  " 


.  A    resident  unnaturalised   Italian  not 

,  .  ,  ..       ,    .,  tradiUB  in  firearms  cannot  claim   that  hii 

.ucl.  ,^Ma  ..  Uw  or  ,quit7  .Ml  t»    JiJJ;  i.der  th,  l,..ly  .lib  lUl,  ot  F.bru. 


quire;  and  said    .    .    .    [commission]  shall  ary  26,  1871  {17  SUt.  at  L.  845),  art.  2,  to 

enter  judgment,  order,  or  decree  in  accord-  carry  on  trade  and  to  do  anything  incident 

ance  with  such  mandates."    Pub.  Stat.  UW.  to  it  upon  the  same  terms  ss  the  native* 

It  is  apparent  on  the  face  of  these  sections  of  this  country,  is  infringed  b^  Pa.   Law* 

that  they  do  not  attempt  to  confer  l^sU-  1909,  No.  281,  p.  486,  prohibiting  the  kill- 

tive  "power*  upon  the  court.    They  only  pro-  '"B   oj    «??   7^"   '""'    "    '°4^'    bv    any 

vido   M    olte^tire  and    more  ^itious  ""«''  foreign-bom  person  «cept  ta  Jefense 

,  .   -  u  1     .  t.  1.    J        i^^.ii.  of   person  or  property,  and   "to  that  end 

way  of  doing  what  might  be  done  by  a  bill  in  ^^,„     ^  ^^^l^i^x  i'„  »ny  ^^^^  p^rgoi  to 

equity.    Whether  the  alternative  is  exclusive  o,„  ^j  be  possessed  of  a  shotgun  or  rifle, 

or  concurrent,  whether  it  open*  matter*  that  [For  other  cases,  see  Btatnteo.  I.  d,  S,  In  Dl- 

would  not  be  open  upon  a  bill  or  not,  if  ei-       K«t  Bnp.  Ct.  1908.] 

ceptions  are  taken   (which  doea  not  appear        Noix.— On    the    constitutional    right    to 

in  this  ease),  1*  immaterial;  tbe  remedy  in  bear  orma — see  notes  to  Salina  t.  Blaksler, 

any  event  i*  purely  judicial:     to  exonerate  3  LJl.A.(N.B.)    IBS;   Ex  parte  Thoma*,  20 

the  appelUnt  from   an  order  that  exceeds  L.R.A.(N.BO  1007;  and  Slrickland  t.  SUte, 

the  Uw.    This,  we  undersUnd,  i*  tbe -view  38  L.R-A-(N-8-t   llo-  .,      _n 

*  I  _   i_  *>.._._»-..  ~„,-*  „•  41..  j-t.       As  to  construction  and  operation  of  trea- 

taken    by   the   »preme   oourt  of^the   state  ti^,_^    „„t,    ^    United  ^tate.    v.    The 


(Bacon  v.  Boston  1  H.  R.  Co.  83  Vt.  421,  Anii,tad,  10  L.  ed.  U.  S.  I 
4ST,  70  Atl.  ]!B;  Sabre  t.  Rutland  R.  Co.  o„  treaty  guarantiea  to 
B8  Vt.  347,  3S8,  SSS,  SS  AtL  89S;  and  thi*    to  Gandolfo  v.  Hartman,  10  L.B.A.  277. 


SUPRBUS  COtTBT  OF  THE  UNITBD  STATES. 


Ooi.  TUh, 


AUmu  —  tnatr  Plchts  —  suite  recnla- 


Italian  tmtjr  of  Februar}'  26,  1871,  art. 
S,  ii  not  infringed  by  the  pTovisiona  of  Fa. 
Lawi  1909,  No.  261,  p.  466,  prohibiting  tha 
kllUng  of  aoT  wild  bird  or  animal  b;  any 
inch  loreign-bom  penon  except  in  defense 


„    _.    _.  ...  !h    peieoD 

to  own  or  Im  pOBSeaaed  of  a  abotoua  or  rifle. 
[For  otber  CUM,  lee  Treatle*.  1.,  In   Dlgnt 
8np.  CX  IMS.] 


JN  ERROR  to  the  Supreme  Court  of  the 
CommoDwealth  of  PenniflTania  to  re- 
view a  judgment  whioh  Mi^rmed  •  jndg' 
mcDt  of  tho  Superior  Court,  alDrming  a 
conviction  of  an  alien  in  the  Court  of 
Quarter  Seoaiona  of  Allegheny  County,  for 
owning  or  having  in  his  poaaeasioo  a  aliot- 
gun.    Affirmed, 

Bee  aame  ease  below,  231  Pa.  46,  79  Atl. 
928. 

'The  facta  are  atated  in  the  opinion. 

Mr.  Marc«l  A.  Via  argued  the  canae  and 
filed  a  brief  for  plaintiff  in  error: 

The  Peanaylvanla  act  of  May  B,  1909,  de- 
privea  peraona  of  liberty  and  property  with- 
out due  process  of  law. 

Barbler  t.  Connolly;  113  U.  8.  87,  2S  L. 
ed.  923,  S  Sup.  Ct.  Rep.  367. 

It  is  freely  admitted  that  the  preaervation 
of  game 'and  fish  falls  within  the  proper 
Itmita  of  the  police  power,  and  that  their 
capture  la  a  priTttege  that  may  be  limited 
by  legislation  to  the  eitiaens  of  any  state, 
provided  the  power  is  exercised  in  a  reason- 
able manner  and  by  proper  meana. 

Lawton  t.  Steele,  162  U.  S.  133,  38  U  ed. 
886,  14  Sup.  Ct.  Rep.  iW;  Mugler  v.  Kansas, 
123  IT.  S.  623,  eSl,  11  L.  ed.  206,  210,  8 
Sup.  Ct.  Rep.  273;  Qecr  ▼.  Connecticut,  161 
IT.  S.  619,  40  L.  ed.  793.  10  Sup.  Ct.  Rep. 
600:  People  *.  Buffalo  Fish  Co.  164  N.  ¥. 
«S,  62  L.R.A.  803,  79  Am.  St.  Rep.  422,  SB 
K.  E.  34;  People  v.  West,  106  N.  Y.  297, 
SO  Am.  Rep.  4S2,  12  N.  £.  610;  Oahom  t. 
CbarlevolE  Circuit  Judge,  114  Mich.  666, 
72  N.  W.  988;  Mon  Luck  t.  Seara,  29  Or. 
421.  S2  L.R.A.  738,  64  Am.  St.  Sep.  804, 
44  Fac.  693;  State  t.  Lewis,  134  Ind.  260, 
20  L.R.A.  62,  33  N.  E.  1084;  McConnell  *. 
McKiUip,  71  Neb.  717,  66  L.RA.  SIO,  US 
Am.  St.  Rep.  614,  99  N.  W.  606,  8  Ann. 
Cas.  S9S. 

None  of  the  eaaes  holds  that  the  poases- 
«ion   of   proper^   harmleaa   In   Itsalf,   and 


which  ia  necessary  for  lawful  purpoaea,  may 
be  prohibited  and  the  property  itself  eon- 
flacated  merely  becauae  it  is  also  capabla  ol 
being  put  to  an  illegal  uae. 

Tbe  act  deprive*  persons  of  the  equal 
protection  of  tbe  law. 

Duncan  v.  Missouri,  1S2  U.  S.  37T,  882,  88 
L.  ed.  4Be,  437,  14  Sup.  Ct  Rep.  S70; 
Missouri  v.  Lewis  (Bowman  t.  Lewis)  101 
U.  S.  22,  31,  26  L.  ed.  980,  998:  Pleu;  ▼• 
Ferguson,  163  U.  B.  637,  41  L.  ed.  866,  IS 
Sup.  Ct.  Rep.  1138;  State  t.  Montgomery, 
94  Me.  192,  80  Am.  St.  Etep.  386,  47  Atl. 
166,  16  Am.  Crim.  Rep.  117;  Templar  t. 
S&ta  Examinera,  131  Mich.  864,  100  Am. 
St.  Rep.  810,  90  N.  W.  105S;  Gulf,  C.  A  8.  F. 
R.  Co.  V.  Ellis,  185  V.  S.  160,  166,  41  L.  «d. 
666,  668,  17  Sup.  Ct.  Rep.  266;  Yick  Wo 
V.  HopLcins,  118  U.  S.  366,  369,  SO  L.  «d. 
220,  226,  8  Sup.  Ct.  Rep.  1064. 

An  alien  merchant  or  maoufaeturer  who 
may  have  spent  most  of  his  lifetime  In 
Pennsylvania,  adding  to  its  wealth  as  well 
as  his  own,  not  only  may  not  ahoot  game 
upon  his  own  land,  which  has  been  held  a 
right  of  property  in  State  v.  Mallory,  73 
Ark.  236,  67  L.R.A.  773,  83  8.  W.  965,  8 
Ann.  Cas.  852,  but  he  is  not  allowed  the 
possession  of.  a  shotgun  or  rifle  upon  auch 
property  for  the  protection  thereof,  or  for 
uae  in  hunting  game  in  other  state*  where 
he  might  lawfully  ahoot  under  regulations 
applying  to  nonresident  aliens. 

The  act  In  question  goes  further  than  tha 
subject  of  game,  and  prevents  Tesident  aliena 
as  a  class  from  collecting  and  exhibiting 
rare  specimens  of  auch  arma,.  whether  for 
pleaaure  or  for  sale;  or  from  using  them 
for  the  innocent  diversion  of  shooting  clay 
pigeons,  or  the  instructive  occupation  of 
markemanship.  In  fact,  in  the  case  of  Com. 
V.  Maloof,  49  Pa.  Super.  Ct.  S81,  It  was  held 
that  the  defendant  (nationality  not  stated), 
who  waa  agent  of  a  licensee  of  a  afaooting 
gallery,  in  the  management  of  that  bnsi- 
neaa,  wa*  guilty  under  the  act,  and  the 
conflaratioD  of  a  Winchester  and  a  Reming- 
ton rifle  that  were  used  at  the  time  of 
seizure  for  target  practice  in  the  gallery 
waa  permitted. 

In  a  case  like  the  one  at  bar,  where  thero 
ia  no  question  of  the  public  safety,  public 
health,  or  public  morals,  and  where  the  pro- 
hibited act  is  in  no  respect  molttm  in  •«, 
the  absolute  prohibitiiw  of  the  use  of  one'a 
own  property  on  hia  own  land  cannot  ba 
held  to  be  1  reaaonable  exercise  of  the  poliee 
power,  when  regulation  will  plain^  attain 
the  end  desired  by  the  legislation  In  qn«a> 
tion. 

Re  Marshall,  102  Fed.  323. 

It  does  not  necessarily  follow  that  b«- 
cause  the  state*  and  the  people  have  esrtala 
reserved  rights  in  reipcot  to  snbjeeta  which 


UU.  PAT80NE  T.  PENKSYLVANIA. 

have  been  delegated  to  Congreaa  tliat  the  Com.  v.  ViDcent,  108  Mass.  441;  People  v. 

power  of  the  Federal  goTSmment  ia  reetriet-  Martin,  123  App.  Div.  335,  107  S.  Y.  Supp. 

ed  or  qualided  in  the  lame  manner  in  re-  1076;  SUte  7.  Nergaard,  124  Wis.  420,  102 

•peet  to  treatiea.  N.  W.  890;  DieUrich  t.  Fargo,  1S4  N.  Y. 

Kanaaa   t.   Colorado,   204   U.   B.   46,   80,  369,  22   L.R.A.(N.8.)    898,   87   H^  E.   SIB[ 

51  L.  ed.  BS6,  SST,  27   Sup.  Ct.  Rep.  66S;  People  v.  Betunaliy,  161  Mich.  624,  128  N.  W. 

Haacnstein  t.  Lynham,  100  U.  S.  484,  26  844;  Rupert  *.  United  tStatea,  104  C.  C.  A. 

L.  ed.  028.  26B,  ISl  Fed.  87 ;  Smith  t.  State,  16fi  Ind. 

It  U  abMlutelf  immaUrial  under  what  Oil,  61  L.R.A.  404,  58  N.  E.  1044;  SUte  v. 

guile  of  authority  interference  with  a  na-  Snowman,  94  Me.  99,  60  L.R.A.  644,  80  Am. 

tional  treat;  may  be  attempted,  aa  all  aUte  St.  Rep.  380,  46  Atl.  816;   State  t.  Heger, 

power  must  field  pro  tanto  when  it  comea  194  Uo.  707,  B3  S.  W.  262;  State  t.  Roberta, 

in  contact  with  any  treaty  proviaion.  59  N.  H.  250,  47  Am.  Rep.  199. 

Jaeobaon  v.  Maaaaebnaetts,  107  U.  8.  11,  The  atate  not  only  haa  the  right  to  pro- 

14,  4S  I~  ed.  643,  640,  25  Sup.  Ct.  Rep.  hibit  the  killing  of  game,  but  alao  the  right 

358,  S  Ann.  Caa.  7S6;   Re  HelT,  197  U.  S.  to   prohibit   the   poaaesaion   of   the   instru- 

488,  506,  49   L.  ed.  848,  855,  25  Sup.   Ct.  ments  of  killing,  even  though  harmteaa  in 

Rep.  5D6.  themaelvei. 

Protection   and   aecurity   of   persons   and  5   Am.   k    Eng.    Gnc.   Law,   2d  ed.   729i 

property  and  the  liberty  to  carry  on  com-  English  t.  State,  35  Tex.  473,  14  Am.  Rep. 

merce  have  been  the  aubjecta  of  international  374;  Kx  parte  Cheney,  00  Cal.  617,  27  Pac. 

treaties  from  tbe  earliest  times.  436;  Poivell  v.  Fennaylvania,  127  U.  8.  678, 

Bauenatein   v.   Lynbam,    100   D.   S.   484,  32  L.  ed.  263,  8  Sup.  Ct.  Rep.  999,  1267; 

26  L.  od.  628;  Re  Wyman,  191  Maas.  276,  77  New  York  &  N.  E.  R.  Co.  v.  Bristol,  161  U. 

N.  E.  379;   Re  Scutella,  69  Misc.  614,  127  S.  556,  3S  t.  ed.  209,  14  Sup.  Ct.  Rep.  437; 

N.  y.  Supp.  874;   Carpigiani  v.  Hall,   172  Mugler  v.  Kansas,  123  U.  S.  663,  31  L.  ed. 

Ala.  £87,  66  So.  248,  Ann.  Caa.  1913D,  861;  211,  S  Sup.  Ct.  Rep.  273;  New  York  ex  rel. 

Re  Ohio,  157  Cal.  562,  37.L.R.A.(N.S.)  549,  SiU  v.  Ucsterberg,  211  LI.  S.  31,  63  1^  ed. 

137  Am.  St.  Rep.  146,  lOS  Pac.  610;  Rorca  76,  29  Sup.  Ct.  Rep.  10;  Purity  Extract  t 

y.  Thompaon,  223  U.  8.  317,  SS  L.  ed.  453,  Tonic  Co.  v.   Lyncb,  226  V.  8.  192,  57  L. 

32  Bup.  Ct.  Rep.  207.  cd.   184,    33    Sup.   Ct.   Rep.   44;    Fisher   T. 

Mr.  Johl  O.  Brtl.  Attorney  General  of  "^'"'  '  '^"'l-  ^' ."  ^:  P"=;  ^"-        ,. 

Penuaylvauia.  and  Mr.  William   M.   Har-  ^h..   Pennaylvania   sUtuU  i.  preveutlv. 

-  -  ..._.—  aa  well  as  remedial.  It  baa  one  general  pur- 
pose,—  to  preserve  game;  and  two  modes 
of  effecting  the  purpose, — one  to  forbid  tbe 

"u  .  .Utute  purporting  to  b.  pu.«l  lo  ''"""S'  >»?  "'  "  '""'■  »  «•"''"•  »' 

fotM  publlo  b«lth^  pabUe  mr.b,  publi.  P""»«  »'•'  I""  ~  «;P«l  !»'  ''•. p™ 

.M,.  .'d  public  w,li;„  b.,  ,„1  ..d  .ul.  "■"•■  »'■•  P""""  ,=' ";!  ^Til,  i    rf 

...         ,.        ■'               J  ,,  38,1,  14  Sup.  ct.  Rep.  499;  People  v.  West, 

proper  exercise  of  the  police  power,  and  tbe  „  '   ,    ,.\U\.X.        n        .Jn    in  »t    cT 

"^    1.     .          .         ,1.      1  -           .  ■   ■             .  108  N.  y.-2e5,  80  Am.  Rep.  452,  12  N.  E. 

court,  have  been  liberal  in  auata.ning  such  ^^».   ^^^^^  ^   -p^^p,^    ,^3  P,j    ^^^  ^^  ^^ 

Mugi;r  v.  Kanaas,  123  U.  8.  623,  800,  31  ^  «^P„  ^'^-  ?1  «.  E.  1034    15  Am.  Crim. 

L  ed  206,  210,  8  Sup.  Ct.  Rep.  273;  Pl^m-  R<^P- 88»;  Trs.n  v.  Boston  "«'"f«t"'g  ^■ 

ley  V.  Ma;.«:husetts.  155  U.  S.  401,  39  L.  '«  Mass    630,  69  Am.  Rep.  113    11  N    B. 

«i    223.  5  Inters.  Com.  Rep.  690,   15   Sup.  »29;    Gentile  v.   State,   29   '"d.   409;    Mm. 

Ct.  Rep.  164;   Powell  v.  Pennsylvania,  127  ^'"^''  ^-  «""•  «»  °'-  *^^'  ^^   ^K-*-  "«■ 

U.  8.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Hep.  E*  A"'-  St.  Hep.  804,  44  Pac.  693;  Smith  v. 

992,  1257;  Blaughter-House  Cases,  16  Wall.  Maryland,  18  How.  71,  15  L.  ed.  260;  SUte 

36.  21  L.  ed.  384.  v-  Lewis,  134  Ind.  250,  20  LJl.A.  62,  33  S. 

Tbe  preservation  of  game  is  within  the  E.  1024. 

police  power  of  the  atate,  and  any  law  which  If  the  legislature  can   limit  the  purpose 

tends   to   that  preaervation   is  a   valid   ex-  for  which  harmless  property  can  be  owned, 

trcise  of  the  police  power,  if  it  baa  reason-  it  may  certainly  prohibit  the  owning  of  a 

able  relation  to  that  subject.  kind   of   property   by   a   cerUin   class,   the 

Geer   t.   Connecticut,   161    U.   8.   519,  40  ownership   of   which   tends   and   tompU   to 

L  ed.  793,   10  Sup.  Ct.  Rep.  000;   Lawton  violations  of  law. 

V.  Steele,   152   U.  8.   133,   138,   138,   38   L.  State  v.  Rabbins,  124  Ind.  S08,  8  L.R.A. 

ed.   386.   388,   389,   14   Sup,   Ct.   Rep.  499;  438,  24  N.  E.  978;  McConnell  t.  McKillip, 

New   York   ex  rel.  Sili  v.   Hesterberg,   211  71   Neb.   712,  85  L.R.A.   610,   116  Am.  St 

U.  8.  11,  53  L.  ed:  75,  29  Sup.  Ct.  Ri:p.  10;  Rep.  814,  99  N.  W.  506,  8  Ann.  Caa.  898t 

Kyle  T.  People,  228  111.  61V,  BO  N.  B.  1081;  Woods  v.   CottieU,  05  W.  Va.  476,  65  L.R.A. 

"  "■  "■  .,„.,Goo8k-     •" 


SUPREME  CUUBT  OF  THE  UNITED  STATES.  Oct.  Tout, 

SIO,  104  Am.  St.  Rep-  1004,  47  B.  E.  27S,  ftble  period,  knd  hence,  ».  reawmsble  elHai- 

2  Ann.  Cu.  933.  flution  in  thia  regard. 

An  met  ^  mMembljr  pused  in  the  ezereite  SUte  y.  Nile^  78  Vt.  266,  112  Am.  SL 

of   tbe    police   power    1*   not    inTalid,    even  Rep.   917,  02   Atl.  7QS;   Misaouri  t.  Lcwii 

though  it  IcBiene  or  deetroje  the  yeluc  of  [%wmaii   v.  Lewii)    101    U.   S.  22,  £S  L. 

property  upon  which  it  operatee.  ed.  989;   Corfleld  t.  Coryell,  4  Wash.  C.  C. 

Northwettem    Fertillxlng    Co.    t.    Hyde  S71,  Fed.  Cbs.  No.  3,230;  Allen  t.  Wrokoff. 

Park,  ST  U.  S.  BSO,  24  L.  ed.  1036;  Mngler  48  N.  J.  L.  90,  67  Am.  Rep.  648,  2  AtL  U9. 

T.  Kanue,  128  U.  S.  023,  31  L.  ed.  205,  That  the  statute  might  cover  caMC  wbicb 

8  Sap.  Ct.  Kep.  273;  Kidd  r.  Pearson,  128  would  make  it  violative  of  the  treaty  ia  no 
U.  S.  1,  32  L.  ed.  340,  2  Inters.  Com.  Rep.  defense  to  a  person  who  is  not  affected  hy 
232,  9  Sup.  Ct  Rep.  6;  Powell  t.  Penntyl-  those  cases. 

vania,  127  U.  B.  078,  32  L.  ed.  263,  8  Sup.  Xaioo  k  M.  Valley  K.  Co.  v.  Jaekson  Vine- 

Ct.   Rep.    992,    1267;    CalUornia    Reduction  gar   Co.  220  U.  6.  217,  67   L.  ed.  103,  33 

Co.  v.  Sanitary   Reduction  Works,   199   U.  Sup.  Ct.  Rep.  40. 

8.  300,  60  L.  ed.  804,  26  Sup.  Ct.  Rep.  100.  The  right  of   a  subject  of  the  King   of 

A  state  has  the  right  to  classify  its  suh-  Italy  to  possess  shotguns  and  rifles  in  the 

jeets  for  the  purpose  of  exereising  the  police  states  of  tbe  United  States  ia  not  intended 

power,  and  if  the  elasBlHcatioa  is  baaed  upon  to   be   secured    by   the   stipulstiona   of   the 

aome    dUference    which    bears    a    Just    and  treaty  with  Italy,  any  more  than  the  right 

proper  relation  to  tbe  attempted  classitlca-  to  have  and  sell  intoxicating  liquor  would 

tion,  and  is  not  an  arbitrary  selection,  it  be  secured  to  anch  subject  by  tbe  provialona 

doea  not  deny  the  equal  protection  of  the  of  that  treaty;   and  plaintiff  in  error  eou- 

law.  cedes  that  the   right  to  sell  liquor   is  not 

Louisville  ft  N.  R.  Co.  v.  Melton,  218  U.  guaranteed  by  the  treaty. 

8.  3B,  64  L.  ed.  921,  47  I_R.A.(N.8.)    84,  Crowley  v.  Christensen,  137  U.  S.  86,  01, 

30  Sup.  Ct.  Rep.  67B;    Mager  v.  Qrima,  S  34  L.  ed.  620,  623,  II   Sup.  Ct.  Rep.  13; 

How.  490,  12  L.  ed.  1168;  Magoun  v.  Illinois  Bartemeyer  v.  Iowa,  18  Wall.  120,  21  L.  ed. 

Trust  &  Sav.  Bank,  170  U.  S.  283,  42  L.  929. 

ed.  1037,  IS  Sup.  Ct.  Rep.  694;   Barbier  v.  Even   if  a  distinction  could  properly  btt 

Connolly,   113   U.   S.   27,  28  L.   ed.  923,  6  msde  between  the  right  to  sell  liquor  and 

Sup.  Ct.  Rep.  367;  Missouri  v,  Lewis  (Bow.  tbe  right  to  sell  or  possess  firearms    (i.  «., 

man  t,  Lewis)  101  U.  8.  28,  26  L.  ed.  989;  shotguns  and  rifles),  yet  tbe  United  States 

Owen  County  Burley  Tobacco  Soc  v.  Brum-  has  no  power  to  contract  away  by  a  treaty 

back,    128    Ky.    141,    107    S.    W.    710;    St.  tbe    reserved    police    power    of    the   severkl 

Lonia,  I.  M.  &  8.  R.  Co.  ▼.  SUte,  86  Ark.  states,  essential  to  their  self -preservation  «a 

618,  112  S.  W.  160;  Badenoch  v.  Chicago,  sovereign  states,  to  regulate  their  ovrn  in. 

222  HI.  71,  78  21.  E.  31;  Com.  use  of  Titus,  temal  affairs,  since  a  state  without  police 

ville  V.  Clark,  19S  Pa.  034,  67  L.K.A.  348,  power  cannot  exist. 

86  Am.  St.  Rep.  694,  46  Ati.  886;  Trageser  License  Cases,  6  How.  504,  12  L.  ed.  266; 

V.  Gray,  73  Md.  260,  9  L.R.A.  780,  25  Am.  New   York  t.   Miln,  11    Pet  102,  9  L.  ed. 

St  Rep.  687,  20  Atl.  90S;    Com.  t.  Hans,  848;    Letsy  v.  Hardin,    135   U.  8.    100,   34 

196  Mass.  262,  11  LJtJl.(NJ8.)  799,  122  Am.  L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup. 

St  Rep.  251,  81   N.  E.  149,   11  Ann.  Cms.  ct   Rep-   681;    Boston   Beer  Co.  r.  Maau- 

S14;   Slaughter-House  Casea,  M  Wall.  30,  chusetta,  97  U.  8.  26,  24  L.  ed.  989. 

21  L.  ed.  394;  Kidd  t.  Pearaon,  128  U.  B.  Neither  tbe  due  process  of  law  clause  nor 

1,  38  L.  ed.  346,  2  Inters.  C«n.  Rep.  232,  the  equal  protection  of  the  laws  clause  of 

9  Sup.  Ct.  Rep.  6;  McCready  v.  Virginia,  the  14th  Amendment  to  the  National  Con- 
94  U.  8.  391,  24  L.  ed.  848.  atitution  in  any  wise  affecU  a  valid  exercise 

Claasiflcation  may  be  properly  based  ttpon  „,  thU  police  power  by  tbe  several  states. 

188731    Sup.  Ct  Rep.  100;    Ne^  York  e<  "*  ""^  ''  "^        M  T       ,^         J^ 

rel.  Hateh  v-   Reard^.  204  U.  8.   152.   51  whoU  P^-p'" -(""h  ■!•*<■    In  tte  exerrfae 

L.  sd.  413,  27   Sup.  Ct  Rep.  188.  9  Ann.  '>'  t"**'  P"""  *^'  '*'*•  *»'  Pennsylvaa.a  h.., 

CM.   736;    Chicago   Dock   A   Canal   Co.   t.  by  the  aUtute  In  queation,  determined,  upon 

Fraley,  828  U.  8.  680,  686,  67  L.  ed.  1022,  re«onable   grounds   and   from   experience, 

1024,  33  Sup.  Ct  Rep-  713.  that   the   prohibition    of   the    posseaaion    of 

As  to  the  time  of  residence,  tbe  legisU-  shotguns  and  rifles  by  aliens  is  necessary 

tore  fixed  ten  days  as  necessary  to  bring  for    tbe   adequate    protection   of   said    food 

tba  alien  within  the  elaaa  made  subject  to  supply.     The  prohibition  of  possession   of 

tbe  provisions  of  thla  act   This  la  «  rauon-  nch  shotcnns  and  rifies  by  aliens  is,  there- 

g¥f  ,-,     tn  V.  Rt 
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fort,  due  process  of  U«,  within  the  meaning 
of  Ui«  14th  Amendment. 

Powell  T.  Pennj^lv&nift,  127  U.  8.  078,  32 
L.  ed.  2fi3,  B  Sup,  Ct.  Rep.  902,  ISSTj  New 
York  ex  reL  Sill  7.  Heaterberg,  211  U.  8. 
31,  53  L.  ed.  75,  29  Sop.  Ct.  Rep.  10;  Purity 
Extract  k  Tonic  Co.  v.  Lynch,  226  V.  6. 
102,  SI  L.  ed.  184,  33  Sup.  Ct.  Rep.  44; 
Chicago  Dock  t  Canal  Co.  v.  Fraley,  228 
U.  B.  680,  07  L.  ed.  1022,  33  Sup.  Ct.  Rep. 
715;  Com.  t,  Hana,  105  Maw.  262,  11  L.R.A. 
INB.)  799,  122  Am.  St.  Rep.  251,  81  N.  E. 
149,  11  Ann.  Caa.  514. 

LawB  of  the  United  Statea,  in  order  to 
be  binding,  must  be  within  the  legitimate 
povera  Tested  by  the  Conatitutlon.  Trea- 
ties, to  he  Talid,  muat  be  made  within  the 
•cope  of  the  aame  powers;  for  there  can  be 
no  "authority  of  the  UniUd  States"  aavc 
what  ia  derived  mediately  or  immediately, 
tnd  regularly  and  legitimately,  from  tbe 
CoQititution.  A  treaty,  do  more  than  an 
ordinary  statute,  can  arbitrarily  cede  away 
■n;  one  right  of  a  state  or  of  any  citizen  of 
<  «Ute. 

License  Cues,  S  How.  540,  813,  12  L. 
«d.  272,  305. 

The  treaty  power  of  the  Federal  govern. 
"I*?!!!  ia  not  unlimited. 

Geotroy  t.  Rigga,  133  V.  3.  258,  33  L. 
^.   642,  10  Sup.  Ct.  Rep.  296. 

lilTen  if  it  were  within  the  treaty-making 

Poner  of  the  Federal  government  to  guar- 

"'a'be  to  Bubjecta  of  the  Kingdom  of  Italy 

P^K~KinaI  rights  and  rights  of  property  and 

''■^Ehta  to  carry  on  trade  anperior  to  the 

'''^E'ht  of  a  sovereign  state  to  exercise  its  in- 

^ISvnable  police  power,  and  superior  to  the 

''■*S"ht    of    a    citiaen    of    the    state,    under 

*!■  ^  14th  Amendment,  the  treaty  between  the 

'^v-kited    SUtea    and   lUly    Invoked    by   the 

P*  ^«.intifr  in  error  was  not  intended  to  have 

■■^^*^  mch  effect. 

-CTaeobaon  v.  Massachusetts,  197  U.  8.  11, 

*^      L.  ed.  643,  26  Sup.  Ct.  Rep.  868,  3  Ann. 

S:^*.a.  766;   Chicago,  R.  I.  A  P.  R.  Co.  v. 

^  *-ltaDsas,  219  U.  S.  453,  58  L.  ed.  290,  81 

^^*-*  p.  Ct.  Rep.  275;  Purity  Extract  k  Tonic 

'^   "*:*,  T.  Lynch,  226  U.  B.  192,  57  L.  ed.  184, 

*  ^    Sup.  Ct.  Rep.  44;  Re  Ohio,  157  Cal.  552, 

*''■    LR.A.(N.S.)   549,  137  Am.  St.  Rep.  145. 

^^^'^S    Pac,    616;     Compagnie    Francaise    de 

^^Tigation  I  Vapeur  v.  State  Bd.  of  Health, 

*^e  0.  8.  380,  46  L.  ed.  1209,  22  Sup.  Ct. 

^«p.   811;    Trageaer  t.   Gray,   73   Md.   250, 

^      L.R.A.   780,   26   Am.    BL    Rep.    687,   20 

-^tl.  90S. 

[143]  Hr.  JnsUee  Hohnea  delivered  the 
pinion  of  th«  eonrt: 

The  plaintiff  In  error  was  an  unnatural- 
Ited  foreign -bom  reaident  of  Penngylvanfa, 
Uid  was  complained  of  for  owning  or  hating 
b  his  poawMion  a  shotgun,  eotitrar^  to 
M  li,  «d. 


an  act  of  Hay  8,  1900.  Lawa  1909,  No.  261, 
p.  406.  This  statute  makes  it  unlawful  (or 
any  unnaturalized  foreign-bom  resident  to 
kill  any  wild  bird  or  animal  except  in  de- 
fense of  person  or  property,  and  "to  that 
end"  makea  it  unlawful  tor  such  (oreign- 
bom  person  to  own  or  be  posaessi^d  of  a 
shotgun  or  rifle;  with  a  penalty  of  926  and 
a  forfeiture  of  the  gun  or  guna.  The  plain- 
tiff in  error  waa  found  guilty  and  was  aen- 
taneed  to  pay  the  above-mentioned  Hue.  The 
judgment  was  afBrmed  on  successive  appeala. 
231  Pa.  46.  79  Atl.  928.  He  brings  tlie  case 
to  this  court  on  the  ground  that  the  statute 
ia  contrary  to  the  14th  Amendment  and  alao 
ia  in  contravention  of  the  treaty  l>etween  the 
United  SUtes  and  Italy,  to  which  latter 
country  the  plaintiff  in  error  belongs. 

Under  the  14th  Amendment  the  objection 
it  two  fold;  unjustiflably  depriving  the  alien 
of  property,  and  discrimination  against  such 
aliens  as  a  class.  But  the  former  really  de- 
pends upon  the  latter,  since  it  hardly  can  he 
disputed  that  if  the  lawful  object,  the  pro- 
tection of  wild  life  (Deer  v.  Connecticut,  161 
U.  S-  619,  40  L.  ed.  793,  IB  Sup.  Ct.  Rep. 
SOD),  warrants  the  discrimination,  tfa« 
meana  adopted  for  making  it  effective  also 
might  be  adopted.  He  possession  of  rides 
and  ihotguna  is  not  necessary  for  other 
purposes  not  within  the  statute.  It  is  ao  pe- 
culiarly appropriated  to  the  forbidden  use 
that  if  such  a  use  may  be  denied  to  this 
class,  the  possession  of  the  instrnmenta  de- 
sired chieBy  for  that  end  also  may  be.  The 
prohibition  does  not  extend  to  weapons  such 
as  pistols  that  may  be  supposed  to  be  need- 
ed occaaionally  for  aelf-defenae.  Bo  far, 
the  raae  ia  within  the  principle  of  I^wton 
v.  Steele.  152  U.  S.  133,  38  L.  ed.  385,  14 
Sup.  Ct.  Rep.  499.  [144]  See  further.  New 
York  ex  rel.  Silz  v.  Seaterberg,  21]  U.  6.  81, 
63  L.  ed.  75,  29  Sup.  Ct.  Rep.  10;  Purity  Ex- 
tract &  Tonic  Co.  V.  Lynch,  226  U.  S.  192. 
67  L.  ed.  184,  33  Sup.  Ct.  Rep.  44. 

The  discrimination  undoubtedly  presents 
a  more  difficult  question.  But  we  atart  with 
the  general  consideration  that  a  state  may 
classify  with  reference  to  the  evil  to  be  pre- 
vented, and  that  if  the  class  discriminated 
against  is  or  reasonably  might  be  considered 
to  define  those  from  whom  the  evil  mainly 
ia  to  be  feared,  it  properly  may  be  picked 
out.  A  lack  of  abstract  aymmetry  doea  not 
matter.  The  question  is  a  practical  one. 
dependent  upon  experience.  The  demand  for 
symmetry  ignores  the  specifle  difference  that 
experience  is  supposed  to  have  shown  to 
mark  the  claaa.  It  is  not  enough  to  invali- 
date the  law  that  others  may  do  the  aame 
thing  and  go  unpunished,  if,  as  a  matter  of 
fact,  it  is  found  that  the  danger  is  character- 
istic of  the  class  named.  Lindsley  v.  Na- 
tional Carbonic  6m  Co.  220  U.  8.  61,  80.  81. 
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55  L.  ed.  369,  378,  379,  31  Sup.  Ct.  Rep. 
33T,  Ana.  Cait.  1D12  C,  IGO.  The  sUtf  "may 
direct  its  l&w  againBt  what  it  deema  the 
CTJl  ae  it  actually  exists  without  coveriD)! 
the  whole  field  of  poaiible  abuKa."  Centra' 
Lumber  Co.  v.  South  DakoU,  226  U.  B.  167, 
160,  57  L.  ed.  164,  IBS,  33  Sup.  Ct.  Rpp.  66; 
Boaenthal  v.  New  York,  226  U.  S.  ZOO,  270, 
67  L.  ed.  212,  216,  33  Sup.  Ct.  Rep.  27: 
LHote  V.  New  Orleaea,  177  U.  S.  5ST,  44 
L.  «d.  89B,  20  Sup.  Ct.  Rep.  7SS.  See  further 
Louiaville  &  N.  R.  Co.  t.  Melton,  218  U.  S. 
36.  64  L.  ed.  921,  47  L.R.A.(N.S.)  84,  30 
Snp.  Ct.  Rep.  6T6.  The  question  therefore 
narrona  itself  to  whether  tins  court  can  aa; 
that  the  legialature  of  Pennavlvaaia  waa  not 
warranted  in  aiaumiiig  as  its  premise  for 
the  law  that  reaident  unnaturalized  aliens 
were  the  peculiar  source  of  the  evil  that  it 
desired  to  prevent.  Barrett  v.  Indiana,  229 
U.  8.  20,  29,  67  L.  ed.  lOSO,  1052,  33  Sup. 
Ct.  Rep.  682. 

Obvioualy  the  question,  so  stated,  is  one 
of  local  experience,  on  which  thia  court 
onght  to  be  very  slow  to  declare  tiiat  the 
state  legislature  was  wrong  in  its  facte. 
Adams  V.  Milwaukee.  228  U.  8.  572,  583, 
67  L.  ed.  971,  977,  33  Sup.  Ct.  Rep.  610. 
Tt  we  might  trust  popular  speech  in  some 
aUtes  It  was  right;  but  it  is  enough  that  tbU 
court  has  no  such  knowledge  ol  local  condi- 
tions as  to  be  able  to  aay  that  it  waa  inani- 
featly  [US]  wrong.  See  Trageser  v.  Qray, 
7S  Md.  250,  9  L.R.A.  780,  2S  Am.  St.  Rep. 
68T,  SO  Atl.  S05;  .om.  -.  Hana,  195  Mass. 
26S,  11  L.R.A.(N.8.)  799,  122  Am.  St.  Rap. 
2S1,  81  N.  E.  149,  11  Ann.  Cas.  614. 

The  detenae  under  the  treaty  with  Italy 
of  Februarj  26,  1871  (17  Stat,  at  L.  MS), 
appears  to  us  to  present  less  difficulty.  The 
proriaions  relied  upon  are  those  in  article 
S,  giving  to  citizens  of  Italy  the  right  to 
earrj  on  trade  and  to  do  anything  incident 
tO'it  upon  the  same  terma  as  the  nativea  of 
thia  country;  in  article  3,  assuring  them  se- 
curity for  persons  and  property,  and  that 
tiiMf  "ahall  enjoy  in  thia  respect  the  same 
rigbts  and  privileges  as  are  or  shall  Ik 
granted  to  the  natives,  on  their  submitting 
themselves  to  the  conditiona  imposed  upon 
the  natives;"  and  in  article  24,  promising  to 
the  Kingdom  of  Italy  the  same  favors  in 
respect  to  commerce  and  navigation  that 
mfty  bs  granted  to  other  nations.  We  will 
aay  a  word  about  each. 

The  last  article  1*  anpposed  to  make  appli- 
cable a  convention  with  Bwitierland  provid- 
ing against  more  burdensome  conditions  be- 
ing impoMd  upon  the  residence  of  Swiss 
than  upon  that  of  citizens.  But  article  £4 
refers  only  to  commerce  and  navigation, 
and  the  case  must  stand  wholly  upon  ar- 
ticles £  and  3.  Aa  to  article  8,  it  will  he 
time  enough  to  ctwaider  whether  the  stat- 


ute can  be  construed  or  upheld  as  preclud- 
ing Italians  from  possessing  a  stock  of 
guna  for  purposes  of  trade  when  such  a 
ease  is  presented.  The  act  was  pataed  for 
an  object  with  which  possesalon  in  the 
way  of  trade  has  nothing  to  do.  and  well 
might  be  interpreted  aa  not  extending  to 
it.  There  remains,  then,  only  article  S. 
With  regard  to  that  it  was  pointed  out  be- 
low that  the  equality  of  rights  that  it  as- 
Hures  is  equality  only  in  respect  of  protec- 
tion and  security  for  persons  and  property. 
The  prohibition  of  a  particular  kind  of  de- 
struction and  of  acquiring  property  in  in- 
struments intended  for  that  purpose  estnh- 
lishea  no  inequality  in  either  reapect.  It  is 
to  bs  remembered  that  the  subject  of  thia 
whole  diacusaion  is  wild  game,  which  tlie 
state  may  preserve  for  [146]  its  own  citi- 
lens  if  it  pleases.  Geer  v.  Connecticut,  181 
U.  S.  619,  520,  40  L.  ed.  793,  797,  16  Sup.  Ct. 
Rep.  600.  \\t  see  nothing  in  the  treaty 
that  purporta  or  attempts  to  cut  off  the 
exercise  of  their  powers  over  the  matter  by 
the  states  to  the  full  extent.  CompftgDie 
Frani.'aise  de  Navigation  ft  Vapeur  v.  State 
Bd.  of  Health,  186  U.  S.  380,  394,  395,  46 
L.  ed.  1209,  1216,  1217,  22  Sup.  Ct.  Rep. 
811. 

Judgment  affirmed. 

The  Chi^  Jaanca  dissents. 


l~  B.  COCKRBLL,  as  Administrator,  etc 
(See  8.  C.  Reporter's  ed.  148-166.) 

Ranio*al  of  canses  —  fraudulent  Joinder 

—  Bufflclericj  of  petition. 

1.  Allegations  in  the  removal  petition 
that  the  charges  o(  negligence  against  the 
resident  railway  employees  in  charge  of  the 
movement  of  the  train  doins  the  injuries 
complained  of.  who  were  joined  as  defendants 
with  the  nonresident  railway  company,  were 
falae  and  untrue,  and  were  made  aolely  for 
the  fraudulent  purpose  of  preventing  the 
railway  company  from  removing  the  cauae 


Note. — On  fraud  in  joining  a  resident  as 
codefendant  with  a  nonresident  defendant 
for  the  purpose  of  preventing  a  removal  to 
the  Federal  courts  on  the  ground  of  diverae 
citiienship — see  Boatmen's  Bank  v.  Fritc- 
len,  22  L.R.A.(N.S.}    1236. 

As  to  removal  of  causes  in  cases  of  sep- 
arable controversy — see  notes  to  Miller  v. 
ClifTord,  5  L.R.A.(N.S.)  60;  Sloane  t.  An- 
deraim,  20  L.  cd.  U.  S.  890;  Butler  v.  Na- 
tional Home,  36  L.  ed.  U.  8.  346;  Torrenoe 
V.  Shedd.  36  L.  ed.  U.  S.  S28;  and  Mer- 
chants Cotton  Press  i  Storage  Co.  t.  In- 
surance Co..  of  N.  A.  38  L.  ed.  U.  S.  348. 
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to  k  Federal  court  tcr  diTene  citiienship,  end  if  the  pUintiff  deaires  to  mak«  ±n  iinu 

and   that   none   of   tbcM   cbargea   could   be  aa  to  tbeir  truth,  he  must  do  this,  not  in 

proxed   at   the   trial,   are   not   luffioient  to  the  lUte  court,  but  in  the   Federal  court, 

entitle  tbe  petitioner  to  remoTe  the  cau«,  ^hioh  latter  alone  ha*  juriidiction  to  try 

;;n:rto"^h,"iiin^:tpV-:u^  -"„'"«■  ^^:^tionU^.^„^7j 

in  the  eomplalnt.  whicb,  tested  by  the  local  «>«'''»'7  "o™  f>i»  propoaition  that  where, 

law,  atatcd   a   eaae  of   joint   liability,   the  admitting  the   avermenta   of   fact  made   Id 

ecMipany't    liability,   like   that   of   the   eni'  the  removal  petition  to  be  true,  they  maiia 

ployeci.  being  in  effect   baaed   upon  their  a  proper  caw  for  removal,  tbe  application 

klli«ed   negligence.  ipto  faeto  voiTa  the  tranafer  to  tbe  Federal 

"b-  %^,miSStX°  «.*l»S.r'-  ^'"''t'  "<>  "l^P""*  t*"  "*'*«  «"«''  of  if 

RemOTnl  of  onaea  -  determining  IB-  J""idiction  to  proceed  further. 

snea  —  atate  or  Federal  oourt.  Stone  v.  South  Uarolina,  117  U.  B.  430, 

2.  luUM  of  fact  ariaing  upon  a  petition  29  L.  ed.  962,  S  Sup.  Ct.  Rep.  T9S;   Carson 

for  rcmoral  of  a  oauae  from  a  sUte  to  a  v.  Hyatt,  118  U.  S.  279,  30  L.  ed.  167,  S  Sup. 

Federal  court  are  to  be  determined  in  the  Ct.  Rep.  1050;   Carson  v.  Dunham,  121  V. 

Federal  court,  and  the  state  court,  for  the  g.  431    30  l.  ed.  992,  7  Sup.  Ct.  Rep.  1030; 

rt"^^TsSire'^en'ssii^i'o„":furt"it';;  fr^T^-,^-^!^^^,^, ^v "ir'.'"' 

a.    true    the    aUe^tions    of    fact    in    such  "■  S-  613,  30  L.  ed.  1159,  7  Sup.  Ct  Hep. 

petition.  ^"^i  Crehore  t.  Ohio  &  H.  R.  Co.  131   U. 

[For  otber  esMs,  Me  RemoTsl  of  Cansaa,  VI.  6.  £40,  33  L.  ed.  144,  9  Sup.  Ct.  Rep.  602; 

d.  1.  U  [»«•■(  Sap.  Ct.  1808.1  Kansas  City,  Ft  8.  ft  M.  R.  Co.  t.  Daugbtry, 

(No.  1001  "^  U-  ^-  268,  84  L.  ed.  663,  11  Sup.  Ct. 

iwo.  1W.J  jj^P     jjig,    j^^^   ^   p    jj     ^.^    ^    Eaatin, 

Argued   0««nbet  6,   1M3.     Decided   J«.-  l'*  "J"  I":  ^  ^  ^l"  »"■  2»  Sup.  Ct 

\f,    ,(,,,  Rep.   604;   Illinois  C.  R.  Co,   t,   Sheegog, 

^      '  216  U.  B.  308,  316,  64  L.  ed.  208,  211,  30 

IN  ERROR  to  tbe  Court  of  Appeals  of  the  ^"P'  "^  ^''  ^^^' 

State  of  Kentucky  to  review  a  judgment  Mr.  Edward  8.  ^onett  argued  the  cause, 

which  affirmed  a  judgment  of  the  Circuit  and,  with  Meanrs.  Beverley  R.  Jouett  and 

Court  of  CUrk  County,  in  that  state,  in  an  A.  F.  Byrd,  filed  a  brief  for  defendant  in 

action  for  death,  whidi  defendant  bad  at-  error: 

tempted  to  remove  to  a  Federal  court.    Af-  The  state  court  ia  not  bound  to  surrender 

Armed.  its  jurisdiction  unless  the  face  of  the  record 

Bee  same  ease  below,    144  Ky.   137,   137  ibowe  the  defendant  entitled  to   remove. 

S.  W.  1068.  Alabama  O.  S.  R.  Co.  v.  lliompBon,  200 

The  facU  are  sUted  in  tbe  opinion.  U.  S.  206,  60  L.  ed.  441,  29  Sup.  Ct  Rep. 

Mr.  Job*  T.  Sbelbr  argued  the  cau«,,  lf\*  *»"■  C";  ^^"'^"T^'  «'***•„"* 

and,  with  Messrs.  Henry  T.  Wickham,  Henry  "■  8-  2".  30  L.  ed.  167.  8  Sup.  Ct  Rep. 

"aylor,  j"^  D     L.  Pendleton, 'fl led  I  ^«*:  P'f "« '"  O^^^-A""  ^„^V"  "„«" 

brid  (w  pUintW  in  error:  ""■   '?„!'■  ^-   "*■  i  «"?■  £*■    ^T  "??■ 

While  a  plaintiff.  If  he  in  good  faith  and  ^"^"ji'J^  *.  t'  t  ' 
reasonably  believing  to  be  true  the  facts  up- 
on which  the  joint  liability  depends,  may  „„  ,  ,  „„„  _  „  r,^  r,  ,^n 
nnite  joint  tort  (ea«.rs  as  defend^Lu.  with  28  L-.«d  962.  6  Sup.  Ct.  Rep.  7B9 
out  regard  to  bis  motive  in  «>  doing,  be  will  *  J"""*  f5*'™  ''  ."'""'*':"'*'^''  "«■"""' 
yet  not  be  allowed  to  deprive  a  defendant  of  ^^^  corporation  and  it.  ^ploy^. 
i  right  secured  to  him  by  the  Constitution  Central  Pasa.  B^  Co  '  Kuhn.  86  Ky.  578, 
«Ml  Uw.  Of  the  United  States  by  the  aver-  ?,Am.  St.  Rep.  309,  6  S.  W  441 ;  (-^"^l""*", 
ment  of  a  palpably  false  atat«nmt  of  fact,  »■  O.  AT.  P.  R.  Co.  v  Bohon,  200  U.  S. 
made  for  the  JurJL  of  working  such  dc?  221,  50  L.  ed.  448,  26  Sup.  Ct.  Rep.  168, 
rivaUon  *  A""-  ^*»-  ^^^^''  Chesapeake  A  O.  R.  Co. 

Weekw  T.  National  Enameling  ft  SUmp-  *■  I>i"°.  ^^^  U.  8.  181,  46  L.  ed.  121,  21 

ing  Co.  204  U.  B.  176,  61  L.  ed.  430,  27  Sup.  Bup.    «.    Rep.    87;    Illinois    C.    B.    Co.    v. 

Ct  Bep.  184,  0  Ann.  Caa.  767.  Coley,  121  Ky.  386,  1  L.B.A.(N.8.)  370,  89 

Where  a  ncmresident  defendant  in  a  prti-  9-  W.  234;  Pugh  v.  Chesapeake  4  O.  B.  C«. 

Uoa  tor  ranonl  appropnately  attacks  as  101  Ky.  77,  72  Am.  Bt  Bep.  S92,  SB  8.  W. 

fabe  and  fraudulent  tbe  averments  of  fact  196,  2  Am.  N^.  Bep.   1B9;    Butberford  V. 

npon  which,  in  the  plaintira  petition,  the  lllinoia  C.  B.  Co.  120  Ky.  15,  85  8.  W.  199; 

charge  of   joint  liability   ia   based,  the   al-  Illinois   C.   R.   Co.  *.  Jones,    118  Ky.   16S, 

legations  of  tbe  removal  petition  must,  for  90  8.  W.  484. 

the   purpose    of    determining    the    right    of  The   mere  all^ation  that  tbe  joinder  ia 

nsoral,  be  taken  M  tnw  by  tbe  Stat*  court,  Irandulent   ia   not    sufBdent   to   untboriM 
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removal.  FMti  ihawiiig  ActORl  fravd  in 
cotmection  with  ths  joinder  muat  be  al- 
leged. 

AUbuna  O.  S.  R.  Co.  t.  Thompson,  800 
U.  8.  200,  GO  L.  ed.  441,  86  Sup.  Ct.  Rep. 
181,  4  Ann.  Cu.  1147;  Chesapeake  ft  0.  R. 
Co.  r.  McCabe,  213  U.  S.  216,  S3  L.  ed.  798, 
2ft  Sup.  OL  Sep.  430;  Cincinnati,  N.  0. 
k  T.  P.  R.  Co.  T.  Rohon,  800  U.  8.  821,  fiO 
L.  ed.  448,  2B  Sup.  Ct.  Rep.  ISe,  4  Ann. 
C«a.  1168;  Chicago,  R.  A  Q.  R.  Co.  t.  WU- 
lard,  220  U.  B.  413,  B5  L.  ed.  S81,  31  Bnp. 
Ct.  Rep.  460;  Chicago,  R.  I.  &  P.  R.  Co. 
».  Schwyhart,  227  U.  8.  184,  67  L.  ed.  473,  33 
Sup.  Ct.  Rep.  260;  Illinoia  C.  R.  Co.  v. 
Sheegog,  816  U.  S.  SOB,  64  L.  ed.  208,  SO 
Bup.  Ct.  Rep.  101;  Cheiapeake  &  0.  R.  Co. 
*.  Diion,  179  U.  S.  131,  46  L.  ed.  121,  21 
Bup.  Ct.  Rep.  67. 

A  rerooral  petition  which,  aa  in  thia  ease, 
allegea  no  extraneous  facta  in  connection 
with  the  joinder,  but  merelj  enumerates  the 
plaintiff's  charges  of  negligence  againet  the 
reaident  defendant,  and  declares  that  each 
nich  allegation  ia  false,  waa  known  so  to  be 
bj  platntilT,  and  was  made  lor  the  fraudu- 
lent purpose  of  defeating  removal,  is  insulD- 
eient 

Enos  *.  Kentucky  Diitilleriaa  A  Ware- 
house Co.  Ill  C.  C.  A.  74,  189  Fed.  342; 
Illinois  C.  R.  Co.  v.  Sbeegog,  216  U.  S.  308, 
64  L.  ed.  208,  30  Sup.  Ct.  Rep.  101. 

Long  twfore  this  suit  was  filed  the  Ken. 
tacky  court  of  appeals  had  decided  that  the 
fact,  admitted  here,  of  the  fireman  not  look- 
ing ahead  upon  approaching  a  crossing,  con- 
stituted negligence;  and  also  that,  notwith- 
standing a  traveler's  negligence  in  going 
upon  the  track,  be  could  recover  if,  after  his 
peril  was  discovered,  or  by  ordinary  tare 
abould  have  been  discovered,  by  those  in 
charge  of  the  train,  the  injury  might  have 
been  avoided  by  ordinary  care. 

Louisville  k  K.  R.  Co.  v.  Gilmore,  —  Ky. 
— ,  114  S.  W.  762;  LouUville  k  N.  R.  Co. 
V.  Taylor,  31  Ky.  L.  Rep.  1142,  104  8.  W. 
776. 

Hr.  Justice  Tan  Dovanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  begun  in  the  circuit 
court  of  Clark  county,  Kentucky,  by  an  ad- 
ministrator, to  recover  [160]  damages  for 
the  deatii  of  his  intestate,  the  defendants  be- 
ing a  railway  company  and  the  engineer  and 
flreman  of  one  of  Its  trains  which  struck 
and  fatally  Injured  the  Intestate  at  or  near 
a  public  crossing  in  Winchester,  Kentucky. 
The  adminUtrator,  engineer,  and  fireman 
were  eltinens  of  Kentucky,  and  the  railway 
company  was  a  Virginia  corporation.  The 
latter  in  due  time  presented  to  the  court  a 
verified  petition  and  proper  bond  for  the  re- 
moval of  the  MUM  int«  the  circuit  conrt  of 
S4S 


the  United  States,  but  the  court  declini>d 
to  surrender  its  jurisdiction,  and,  over  tiie 
company's  protest,  proceeded  to  a  trial 
which  reaulted  in  a  judgment  against  the 
company,  and  the  court  of  appeals  ot  the 
state  affirmed  the  judgment,  inoluding  the 
ruling  upon  the  petition  loi  removal.  144 
Ky.  137,  137  B.  W.  1066. 

Tlie  sole  qtiestion  for  deeision  here  Is, 
whether  it  was  error  thus  to  proceed  to  an 
adjudication  of  the  cause  notwithstanding 
the  company's  effort  to  remove  it  into  the 
Federal  court. 

Rightly  understood  and  much  abbrevi- 
ated, the  plaintiff's  petition,  after  atating 
that  the  train  waa  being  operated  by  the 
engineer  and  fireman  aa  employees  of  the 
railway  company,  charged  that  the  injury 
and  death  of  the  intestate  were  caused  by 
the  negligence  of  the  defendants  (a)  in 
failing  to  maintain  an  adequate  lookout 
ahead  of  the  engine,  (b)  in  failing  to  main- 
tain any  lookout  upon  the  left  or  fireman's 
side,  from  which  the  intestate  went  upon 
the  track,  (c)  in  failing  to  give  any  warn- 
ing of  the  approach  of  the  train,  and  (d) 
in  continuing  to  run  the  train  forward  after 
it  struck  the  intestate,  and  was  pushing  her 
along,  until  it  eventually  ran  over  and  fatal- 
ly njured  her,  when  it  easily  could  have 
been  stopped  in  time  to  avoid  material  in- 
jury. There  was  a  prayer  fov  a  judgment 
against  the  three  defendants  for  (26,000,  the 
amount  of  damages  alleged- 

The  railway  company's  petition  for  re- 
moval, while  not  [151]  denying  that  the 
engineer  and  fireman  were  in  the  employ  of 
the  company,  or  that  they  were  operating  the 
train  when  it  struck  and  injured  the  in- 
testate, did  allege  that  the  charges  of  negli- 
gence (all  being  specifically  repeated) 
against  the  defendants  were  each  and  all 
"false  and  untrue,  and  were  known  by  the 
plaintiff,  or  could  have  been  known  by  the 
exercise  of  ordinary  diligence,  to  be  false  and 
untrue,  and  were  made  for  the  sole  and 
fraudulent  purpoae  of  affording  a  basis,  it 
possible,  for  the  fraudulent  joinder"  of  the 
engineer  and  Sremon  with  the  railway  com- 
pany, and  of  "thereby  fraudulently  depriv- 
ing" the  latter  of  its  right  to  have  Uie  action 
removed  into  the  Federal  court;  and  that 
none  of  the  charges  of  negligence  on  the  part 
of  the  mgineer  or  fireman  could  be  suataiued 
1  the  trial. 

It  will  be  perceived  that  but  for  the 
joinder  of  the  two  employees  as  codefend- 
anta  with  the  railway  company,  the  latter 

idoubtedly   wou.J    have    been    entitled    to 

move  the  cause  into  the  Federal  court  on 
the  ground  of  diverse  citizenship,  there  be- 
ing the  requisite  amount  in  controversy; 
and  that  the  railway  company  attempted  in 
the  petition  for  removal  to  overcome  the 
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•pptLrent  obitacle  ariiing  (ram  the  joinder,  will  not  eulBce:  the  showing  mnat  be  aaeh 

Whether  the  petition  waa  aulBcieBt  in  that  aa  eompelb  the  convluiiou  that  the  joinder 

regard   ia  the  aubject  of  oppoaiDg  eonten-  la  witliout  right  and  made  in  bad  faitli,  u 

tiona.  waa  the  ease  in  Weeker  t.  National  Enamel- 

The  right  of  removal  from  a  state  to  a  ing  &  Stamping  Co.  204  U.  $.  176,  ffl  L. 
Twieral  court,  as  is  well  understood,  exists  ed.  430,  27  Sup.  Ct.  Rep.  184,  0  Ann.  Cat. 
onlj'  in  certain  enumerated  classes  of  caaee.  767.  sise  Illinois  C.  R.  Co.  *.  Sheegog,  215 
Is  the  exercise  of  the  right,  therefore,  it  is  U.  B.  308,  310,  64  L.  ed.  208,  211,  30  Sup. 
•isential  that  the  case  be  shown  to  be  with-  Ct.  Bep.  101 1  Chicago,  R.  I.  t  P.  R.  Co.  t. 
in  one  of  those  classes;  and  this  must  be  Uowell,  229  U.  S.  102,  114,  CT  L.  ed.  1090, 
done  by  a  Terified  petition  setting  fortli.  1090,  3S  Sup.  Ct.  Bep.  S64. 
sgreeablj  to  the  ordinary  rules  ol  pleading,  Here  the  plaintiff'a  petition,  aa  ia  ei- 
tlia  particular  facta,  not  already  appearing,  preMly  conceded,  not  only  atated  a  good 
ont  of  which  the  right  arises.  It  is  not  cause  of  action  against  the  resident  defend- 
enough  to  allege  in  t«rms  that  the  case  Is  ants,  but,  tsated  bj  the  laws  of  Kentuclcj, 
remoTBhIe  or  belongs  to  one  of  the  enum-  as  it  [1S3]  should  be,  stated  a  case  of  joint 
crated  classes,  or  otherwise  to  rest  the  right  liability  on  the  part  of  all  the  defendants, 
apon  mere  legal  conclusiona.  As  in  other  Aa  thus  stated  tbe  ease  waa  not  removable, 
pleadioga,  there  muit  be  a  statement  of  the  the  joinder  of  the  resident  defendants  being 
facta  relied  upon,  and  not  otherwise  appear-  apparently  the  exercise  of  a  lawful  right, 
bg,  [1S2]  in  order  that  the  court  may  draw  And  while  the  plaintiff's  statement  waa  not 
the  proper  coaeluaion  from  all  the  facts,  and  conclusive  upon  the  railway  company,  it  did 
that,  in  the  erent  of  a  removal,  tlie-oppos-  operate  to  lay  upon  the  latter,  as  a  con- 
ing party  may  take  issue,  by  a  motion  to  dition  to  a  removal,  tbe  duty  of  showing 
remand,  with  what  is  alleged  in  the  peti-  that  tbe  joinder  of  the  engineer  and  fireman 
tion.  Little  York  Gold-Waahing  ft  Water  waa  merely  a  fraudulent  device  to  prevent 
Co.  T.  Keyea,  90  U.  S.  1S9,  202,  S4  L.  ed.  a  removal.  Of  coi.rse,  it  waa  not  such  un- 
BM,  058;  Carson  *.  Dunham,  121  U.  S.  leas  it  waa  without  any  reasonable  basia. 
421,  420,  30  L.  ed.  992,  993,  7  Sup.  Ct.  Rrp.  Putting  out  of  view,  aa  must  be  done,  the 
1030;  Crebore  v.  Ohio  ft  M.  R.  Co.  131  U.  S.  epitheta  and  mere  legal  eonclusionn  in  tha 
240,  244,  33  h.  ed.  144,  143,  9  Sup.  Ct.  Rep.  petition  for  removal,  it  may  have  dii>etoscd 
892;  Powers  v.  Chesapeake  ft  O.  R.  Co.  109  an  absence  of  good  faith  on  the  part  of  t  .e 
U.  8.  D2,  101,  48  L.  ed.  673,  670,  18  Sup.  plaintiff  in  bringing  tbe  action  at  all,  but 
Ct  Bep.  204.  it  did  not  show  a  fraudulent  joinder  o(  the 

A  civil  case,  at  lav  or  in  equity,  present-  engineer  and  fireman.     With  the  allegation 

tag  a  controversy  between  citizens  of  differ-  that  they   were  operating  the  train  which 

est  states,  and  involving  the  requisite  juris-  did  the  injury  sUnding  unchallenged,  the 

dietional  amount,  is  one  which  may  be  re-  showing  amounted  to  nothing  more  than  a 

moved  by  tbe  defendant,  if  not  a  resident  of  traverve  of  the  ehargea  of  negligence,  with 

the  state  in  which  the  case  is  brought;  and  an  added  statement  that  they  were  falsely 

Uils  right  of  removal  cannot  be  defeated  by  or  recklessly  made  and  could  not  be  proved 

a  fraudulent  joinder  of  a  resident  defendant  to  the  engineer  or  Creman.     As  no  neg- 

hsving  no  real  connection  with  the  contro-  ligent  act  or  omission  personal  to  the  rail- 

versy.     Louisville  ft  N.  R.  Co.  v.  Wangelin,  way  company  was  charged,  and  ita  liability, 

132  U.  S.  SD9,  601,  33  L.  ed.  474,  47S,   10  like  that  of  the  two  employees,  waa.  in  ef- 

8np.  Ct.  Rep.  203;  Alabama  ?.  S.  R.  Co.  v.  feet,  predicated  upon  the  :illeged  negligenca 

Thompson,   200   'J.   S.   206,   2J8,   60   L.   ed.  of  the  latter,  tje  showing  manifestly  went 

443,  447.  26  Sup.  Ct.  Rep.  101,  4  Ann.  Caa.  to  the  merits  of  the  action  as  an  entirety, 

1147;    Weeker    v.    National    Enameling    ft  and  not  to  the  joinder;   that  la  to  say,  U 

SUmping  Co.  204  U.  S.  176,  SI  L.  ed.  430,  indicatjd   that  the   plaintiff'a   case  waa   ill 

87  Sup.   Ct.   Rep.    184,   9   Ann.   Caa.   7B7i  foaTtdt^  aa  to  all  the  defendants.     Plainly, 

ll.ao.s  C   R   Co^  v.  Sh««og.  216  US.  308,  ^^1.  was  not  such  a  ahowing  o  to  engend« 

m'  ^J'-  t  T-  ^^l-  ^"  ®"P-  *^-.?'*;  o'  «-"?«'  the  conclusion  that  the  two  em- 

101.     So.  when  in  such  a  case  a  resident  _i-„„  „.„  _,„...rf.,ii    k„,.„»,*  i„i„  .    ™ 

defendant   i.  joined   with   tbe   nonresident.  pl<T«« -"'^.'^"ngf""?  brought  biio  a  con- 

tlie   joinder,   even   altJ.ougl,    fair   upon    ita  t"'"'^  "f"=^  did  not  concern  them.     Aa 

tue.  may  be  shown   by   a   petition   for   re-  tl-^y '^'""tedly  ""«  ">  <*»rge  <>*  the  move- 

inoval  to  be  only  a  fraudulent  device  to  pre-  """t  °'  *''«  *"*°'  "'<'  *''•>'■  negligence  waa 

vsot  a  removal;  but  the  ahowing  must  con-  'Pl^rently  the  principal  matter  in  dispute, 

slat  of  a  statement  of  facta  rightly  engen-  the  plaintifl:  bad  tbe  same  right,  under  tha 

dering  that  conclusion.     Merely  to  traverse  l«ws  of  Kentucky,  to  insist  upon  their  prea- 

the  allegations  upon  which  the  liability  of  ence  as  real  defendants  as  upon  that  of  tha 

the  resident  defendant  is  rested,  or  to  apply  railway  company.     We  conclude,  therefore, 

the    epithet    "fraudulent"    to  the   joinder,  that  the  petition  for  [154]  remoral  waa  not 

'"-"  „,„„,.,Googk-  •" 
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meh  u  to  reqain  the  lUt*  eonrt  to  anr- 
reader  ita  JniWietion. 

While  thU  conclusioii  rcquirei  en  afflrm- 
anee  of  the  judgment,  we  would  not  be  tm- 
deretood  M  approving  the  reasoning  upon 
which  the  action  of  the  trial  cour^  wae  aua- 
tained  by  the  court  of  appeals  of  the  state. 
That  court,  apparently  assuming  that  the 
petition  for  removal  contained  a  nufficient 
■bowing  of  a  fraudulent  joinder,  held  that 
the  questions  of  fact  arising  upon  the  peti- 
tion were  open  to  examination  and  deter- 
minatioD  in  the  state  court,  and  that  no 
error  was  committed  iu  refusing  to  mrreo- 
der  Jurisdiction,  because,  upon  the  saboe- 
qnent  trisl,  the  evidence  indicated  that  the 
showing  iu  trie  petition  was  not  true  as  to 
the  flreman.  In  bo  holding  the  court  of  ap- 
peals fell  into  manifest  error,  tor  it  is 
thoroughly  settled  that  issues  rf  fact  aria- 
lag  upon  a  petition  for  removal  are  to  be 
detennlned  In  the  Federal  eourt,  and  that 
the  state  court,  for  the  purpose  of  determin- 
ing for  itself  whether  it  will  surrender  ju- 
risdiction, must  accept  as  true  tbe  allega- 
tions cf  fact  in  such  petition.  Stone  v. 
Bouth  Carolina,  117  U.  8.  430,  432,  29  L. 
ed.  OeS,  SQ3,  0  Sup.  Ct.  Hep.  TQS;  Crrbore 
T.  Ohio  ft  H.  R.  Co.  131  U.  B.  240,  244,  3S 
L.  ed.  144,  14fi,  B  Sup.  Ct.  Rep.  092;  Illi- 
Bois  G.  R.  Co.  V.  Sheegog,  216  U.  S.  SOS.  31S, 
ft4  L.  ed.  SOS,  211,  30  Sup.  Ct  Rep.  101.  and 
Chicago,  E.  I.  &  P.  R.  Co.  v.  Dowell,  22B 
U.  S.  lOe,  114,  CT  L.  ed.  1090,  1000,  >3  Sup. 
CL  Rep.  084.  In  this  case  had  the  petition 
contained  a  mifficient  showing  of  a  fraudu- 
lent joinder,  accompanied  as  it  was  by  a 
proper  bond,  the  state  court  would  have 
been  in  duty  bound  to  giva  effect  to  the  pe- 
tition and  surrender  jurladieUon,  leaving 
aii7  iaaue  of  fact  arising  upon  the  petition 
to  tbe  decision  of  the  Federal  court,  as  was 
done  in  Wecker  t.  National  Enameling  t 
Stamping  Co.  804  U.  B.  176,  61  L.  ed.  430, 
27  Sup.  Ct.  Rep.  184,  t)  Ann.  Cas.  767. 
And  bad  tbe  state  court  refused  to  give 
effect  to  the  petition,  it  and  the  bond  being 
■uffleient,  the  railway  company  might  hare 
obtained  a  certifled  transcript  of  the  record, 
resorting,  if  necesaary,  to  a  writ  of  cer- 
tiorari tor  that  purpose,  and,  upon  filing  the 
transcript  iu  the  Federal  court,  might  have 
invoked  the  authority  of  tbe  latter  to  pro- 
t«et  its  jurisdiction  by  enjoining  the  plain- 
tiff from  taking  [IKS]  further  proceedings 
in  the  state  court,  unless  the  cause  should  be 
remanded.  Madisonvitle  Traction  Co.  v.  St 
Bernard  Uin.  Co.  106  U.  8.  23S,  245.  49 
L.  ed.  462,  4*4,  es  Sup.  Ct.  Rep.  261;  Cheaa- 
peake  ft  0.  R  Co.  v.  McCabe.  S13  U.  8.  207, 
217.  219,  63  L.  ed.  786,  78B.  770.  20  Sup.  Ct. 
Sep.  430;  Chesapeake  ft  O.  ■».  Co.  v.  Mc- 
Donsld,  214  V.  B.  101,  196,  63  L.  ed.  963, 
H5,  20  Sup.  Ct  Rep.  646;  French  v.  Hay 


.{French  v.  Stewart)  22  Wall.  86(,  22  L.  ed. 
867;     Dietasch    t.    Huldekoper     (Ken    v. 
Uuidekoper)    103  U.  S.  404,  20  L.  ed.  497. 
Judgment  affirmed. 
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Indictment  - 
to  defraud. 

An  indictment  under  the  Criminal  Code 
of  March  4,  1909  (36  8Ut.  at  L.  1130,  chap. 
321,  U.  8.  Comp.  Stat.  Bupp.  1911.  n.  10C3), 
I  21S,  providing  for  the  punishment  of  any- 
one who,  having  devised,  or  intending  to 
deviM,  any  scbeme  or  artiflce  to  defraud, 
or  for  obtain  iug  money  or  property  hj 
means  of  false  or  fraudulent  pretenses,  rep- 
resentations, or  promises,  shall,  for  the  pur- 
pose of  executing  such  scheme  or  artifice,  or 
attempting  so  to  do,  place  any  letter  in  any 
postofflce  of  the  United  States,  to  be  sent 
or  delivered  by  the  postoffice  establishment, 
need  only  aver  tbe  scheme  and  its  attempted 
execution  by  placing  a  letter  in  the  post- 
office,  and  need  not  allege  that  the  scheme 
wae  to  be  executed  by  the  use  of  the  maila. 
[For  other  caus,  see  lodlctment,  II.  a,  I.  d. 

In  Digest  Sap.  Ct  1908.J 

[No.  710.] 

Submitted  January  8,  1914.    Decided  Jan- 
uary 2ff,  1S14. 

IN  ERROR  to  tbe  District  Court  of  the 
United  States  tor  the  Southern  District 
of  Alabama  to  review  a  judgment  austain- 
ing  a  demurrer  to  an  indictment  charging 
the  use  of  tbe  malls  to  defraud.  Reversed 
and  remanded,  with  direetiona  to  overrule 
the  demurrer. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Davis  submitted  the 
cause  for  plaintiff  in  error: 

Under  the  U.  S.  Rev.  SUt.  |  6480,  U.  S. 
C^omp.  Stat.  IBOl,  p.  3606,  it  was  necessary 
to  charge  not  only  that  the  defendants  de- 
vised a  scheme  to  defraud,  but  that  they 
Intended  to  effect  this  scheme  by  opening 
or  intending  to  open  correspondence  with 
soma  other  persons  by  means  of  the  poat- 
office  eatablishment,  or  by  inciting  such 
other  persous  to  open  communication  with 
them,  and  that  in  carrying  out  such  scheme 
they  either  deposited  a  letter  or  packet  in 
the  poatofflce,  or  took  or  received  one  there- 

Btokes  V.  United  States,  167  U.  8.  187,  39 
L.  ed.  067,  IS  Sup.  Ct.  Rep.  517. 

The  later  act  is  broader  than  the  old 
law  in  that  it  li  only  neeeasary  that  the 
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Mbeme  to  delnad-  ihould  be  dcriMd  or  in- 
tended to  be  devised,  and  the  letter  placed 
in  tbt  poctoffiee  for  the  purpow  of  Electing 
meh  lehenic  or  nrtiflce,  or  attempting  lo  to 
do.  The  amendment  was  delib«ral«  and  the 
legialatiTi  intent  ^uita  clear. 

Kz  parte  King,  200  Fed.  622;  Uiilt«d 
State*  T.  lUxej,  200  Fed.  097 1  Stockton  t. 
United  States,  48  LJLA.(N.S.)  930,  123  C. 
C.  A.  SSO,  206  Fed.  482;  United  StatM  t. 
Goldnaa,  207  Fed.  1002. 

No  appCMance  for  defendant  In  error. 

Hr.  Jnatiee  HoKenna  delivered  the  apia- 
lon  of  Um  eonrt: 

Indietmeat  nudtf  |  216  of  the  Criminal 
Code  [S6  But.  at  L.  1180,  chap.  321,  U.  S. 
OMBp.  Stat.  Bupp.  mil,  p.  ]8S3],  charg- 
ing the  UM  of  tbe  niAila  In  furtherance  of 
a  Hheme  to  defrand.  [IB6]  It  conalBti  ol 
two  oonnta  to  which  demurrer  wu  filed, 
Khirh,  In  speciflc  objection!,  challenged  the 
nfflelene;  of  the  indictment.  The  demurrer 
waa  auatained  and  judgment  entered,  quaah- 
ing  the  indictment.  Hie  ehargea  of  the  in- 
dictment, condenaed,  are  aa  follows; 

On  the  6th  of  Uaj,  1911,  within  the 
eount7  of  Bfoblle  and  the  juriwliction  of 
the  eonrt,  defendant  deviaed  a  •ebeme  and 
Krtiflca  to  defraud  varioue  banka,  peraoni, 
And  corporationa,  particularly  auch  aa 
vould  be  induced,  through  the  Qrm  of  Hol- 
lingihead  *  Campbell,  of  New  York  eitj, 
Co  pnrchaaa  or  lend  moaey  upon  the  notes 
«f  the  Southern  Hardware  t  Snpplj  Com- 
JWBj,  engaged  in  the  mercantile  bujincaa  at 
llobilo,  Alabama,  and  of  which  defendant 
waa  the  prealdent. 

HoUlngahead  A  Campbell  were  money 
broken  engaged  In  the  buaineea  of  inducing 
buki,  peraana.  and  corporationa  to  purchaae 
and  lend  money  upon  commercial  paper, 
and  It  was  the  intention  and  purpose  of 
defendant  in  hie  n^otiatjons  with  said  firm 
to  induce  and  cause  it  to  sell  and  dispoae 
of  the  notea  of  the  Hardware  fc  Supply 
Company,  and  to  obtain  money  and  eredit 
tar  Ita  notes  and  other  evidence*  of  ii 
debtednesa.  The  defendant  waa  authorised 
to  sign  such  notes  and  other  svidences  of 
iadcbtedneaa,  and  to  prepare  atatementa 
the  flnaneial  and  businea*  condition  of  the 


It  waa  a  part  of  the  schema  for  defend- 
Ut  to  induce  EoUingahead  A  Campbell  to 
Mil  and  dispose  of  the  note*  of  the  Hard- 
ware A  Supply  Company,  and  to  persuade 
and  Influence  the  various  hanka,  rte.,  to 
land  money  upon  the  notes  of  that  company, 
to  prepare  and  cause  to  be  preparrd  and 
sent  through  the  United  State*  msili 
Hcdlingihead  A  Campbell  false  and  trai 
lent  atatcmat*  of  the  boainesa  affair*  and 
IS  It.  ed. 


finsnci«l  condition  of  the  Hardware  k  Bnp> 
ply  Company,  and  which  defendant  was  to, 
and  did,  represeDt  to  be  atatementa  showing 
the  eorreet  and  true  condition  of  the  busi- 
ness affaira  and  financial  condition  [IBT] 
of  the  Hardware  A  Supply  Company,  The** 
statements  did  not  show  the  true  condition 
of  the  compsny^  affairs,  hut  were  to  ahow 
and  did  show  ita  asset*  to  ba  greatly  in  ex- 
cess of  those  actually  had  and  own«l  by  it, 
and  it*  liabilities  to  be  much  less  than 
their  true  amount,  and  "falsely  and  fraudu- 
lently showed  the  company  to  be  in  a  much 
better  financial  condition  than  it  was  in  fact 
at  the  time  aucb  statements  were  made 
and  were  to  be  made." 

Part  of  tbe  scheme  was  to  make  Hollings- 
head  A  CampbelL  believe  the  statements 
were  eorreet,  and  they  did  make  that  Arm 
so  believe,  and  to  rely  upon  tbem;  and, 
so  relying  upon  their  truth,  to  recommend 
the  purchase  of  the  Hardware  A  Supply 
Company's  notes  and  the  lending  of  money 
upon  them,  defendant  knowing  that  that 
company  "was  not  then  and  there  in  ft 
strong  inancial  condition." 

Defendant  caused  the  statement*  to  be 
sent  through  the  United  State*  mails  to 
Hollingshead  and  Campbell.  HoUlngahead 
A  Campbell  believed  them,  and,  relying  up- 
on their  trutl),  recommended  various  banlcs, 
persona,  and  corporations  to  purchaae  the 
notes  and  lend  money  upon  the  note*  at 
the  Hardware  A  Supply  Company.  The 
names  of  certain  banks  and  the  amonnta 
they  loaned  are  given. 

For  the  purpose  of  executing  the  scheme 
and  artifice,  defendant  deposited  in  the 
United  SUtes  postofSce  at  Mobile,  Ala> 
bsmo,  a  letter,  dated  June  87,  1911,  ad- 
dreased  to  Hollingahead  A  Campbell  at  New 
York.  The  letter  contained  a  atatement  of 
the  flnaneial  condition  of  the  company, 
showing  tbe  assets,  liabilities,  and  profit* 
of  the  Hardware  A  Supply  Company.  It 
also  contained  comments  upon  the  businesa 
of  the  company  and  Ita  relations  with  Bol- 
lingnhead  A  Campbell.  It  waa  aent  through 
the  mails  and  delivered  to  the  latter  at 
New  York.  Tbe  letter  and  tbe  statements 
are  charged  to  have  shown  the  assets  of 
the  Hardware  A  Supjdy  Company  to  be 
greater  [IBS]  and  Its  liabilities  to  be  less 
than  they  actually  were.  And  it  is  charged 
that  defendant,  having  deviaed  a  scheme  and 
artiflce  to  defraud,  and  for  the  purpose  ai 
their  execution,  placed  and  eaused  to  be 
placed  in  the  United  Statea  poetoIDee  at 
Mobile,  Alabama,  the  letter  above  stated, 
and  that  it  was  sent  and  delivered  by  the 
PostoflHee  Establiahment  of  the  United 
Stat«a. 

The  second  count  in  the  Indictment 
charge*  defendant  with  haTing*dvri*ed  "a 
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•cheme  and  artiflct  lor  obtkiniiig  moDeyi, 
gooda,  and  chattels  bj  means  of  false  and 
fraudulent  repreKntationa  and  pmmiaM 
from  Tarioua  banks,  penona,  firma,  and 
eorporationt."  The  manner  and  means  are 
charged  as  in  the  flrat  count 

Tha  acheme,  It  will  ba  obaerred,  was  to 
defraud  certain  banks  and  penona,  and  it 
mw  to  be  eecomplished  bj  decepticm  prae- 
tis«d  on  Hollingshead  1  Campbell,  money 
brokera,  throagh  false  statementa  sent  to 
that  company  through  the  maila,  whereby 
they  would  be  induced  to  recommend  tV 
commercial  value  of  the  notes  and  other 
evidences  of  indebtedness  of  the  Southern 
Hardware  &  Supply  Company,  of  which 
defendant  was  the  president.  The  flrat 
count  cbargea  a  scheme, to  defraud  various 
banks,  etc.,  through  tha  representations  of 
Eollingshead  ft  Camphell,  "out  of  thetr's, 
the  aaid  banlts',  and  persons',  firms',  and 
corporations'  moneys,  goods,  and  chattels." 
In  the  second  count  the  scheme  is  alleged 
to  be  "lor  obtaining  moneys,  goods,  and 
chattels  by  means  of  false  and  fraudulent 
representations  and  promises"  from  the 
Tarions  banks  and  persons. 

Commenting  on  the  indictment,  the  dis- 
trict court  said :  "The  first  count  ol  the  in- 
dictment does  not  elearly  set  out  the 
aehame  to  defraud.  It  tails  to  allege  that 
the  scheme  devised  to  defraud  said  banks, 
etc.,  was  by  means  of  false  or  fraudulent 
pretenses,  reprsaentations,  or  promises. 
And  it  tails  to  allege  how  the  scheme  waa 
to  be  executed.  It  does  not  allege  that  the 
scheme  devised  was  to  be  executed  [ISS]  by 
the  use  of  the  Poatoffice  Establishment  or 
nails  of  the  United  States."  Tlje  conclusion 
of  the  court  was  that  the  "said  flrst  count 
of  tha  indictment"  waa  "defective  and  in- 
anfflcient." 

Further  commenting,  tha  court  said: 
"The  second  count  of  the  Indictment  is  sub 
Ject  to  the  same  defecta  and  objections  as 
are  found  in  the  .first  count,  except  that 
the  Mcond  count  does  allege  that  the  scheme 
to  defraud  was  by  means  of  false  and 
frandulent  representationa  and  promises. 
It  does  not  directly  allege  that  the  schvnc 
t«  defraud  waa  to  be  executed  by  the  use  of 
the  Poatofflce  Establishment  or  maila  ol 
the  United  States,  in  some  put  of  the 
second  count  It  is  implied  in  an  allegation 
in  thia  way :  That  it  was  a  part  of  the  said 
aebeme  that  the  defendant  was  to  and  did 
prepare  stal«ments  of  the  business  afTaira 
and  financial  condition  of  the  Southern 
Hardware  k  Supply  Company,  and  sent  the 
aame  to  Holllngshead  A,  Campbell  to  induce 
than  to  do  certain  things,  cte.  The  gist 
of  the  offense  is  the  use  of  the  United 
Btatea  maila  in  the  execution  of  the  scheme, 
or  tn  attsmpttng  so  to  do.    It  ia  not  an  un- 


lawful scheme  unless  the  use  of  the  mails 
waa  a  part  of  the  scheme,  and  the  indict- 
ment must  affirmativel)'  allege  every  fact 
neceasary  to  constitute  the  offense  sought 
to  be  charged,  that  the  court  may  see  that 
an  unlatrfu]  scheme  has  been  devised.  It 
ia  alleged  that  said  statements  were  false 
and  fraudulent,  and  that  they  were  sent 
through  the  maila  to  Hollingshead  ft  Camp- 
bell, from  which  it  might  be  implied  that 
such  was  a  part  and  intention  of  the 
scheme."  The  court  further  said  that  im- 
plication of  a  material  and  essential  fact 
could  not  supply  the  place  of  its  direct  aver- 
ment; that  there  waa  no  all^ation  that 
the  banks  and  others  to  be  defrauded  had 
seen  the  atatements  sent  Eollingshead  A 
Campbell,  or  had  knowledge  of  them  or  of 
their  contents,  or  that  they  were  intended 
to  deceive  the  banlcs,  and  to  induce  tliem 
to  lend  their  money,  except  as  this  might 
be  implied  from  [160]  sending  the  atate- 
ments to  Hollingshead  ft  Campbell.  The 
court  expressed  the  opinion  that  while  "the 
second  count  is  better  than  the  first,  it  is 
insulBcieat  In  the  particulars  mentioned." 

We  have  made  these  quotations  from  the 
court's  opinion  as  the  case  is  here  by  direct 
appeal  under  the  criminal  appeals  set  as  in- 
volving the  construction  of  the  statute,  and 
not  of  the  indictment.  And  this  is  the  con- 
tention of  the  government,  and  that  the 
court  erred  in  tailing  to  "note  the  essential 
difTereneeB  between  |  S480  of  the  Kevised 
Statutes  (U.  B.  Comp.  Stat  1901.  p.  3696), 
and  (  216  of  the  Criminal  Code  (act  ct 
March  4,  1909  [S6  SUt.  at  L.  1130,  chap. 
321,  U.  S.  Comp.  Stat.  Supp.  1011,  p. 
1853])  which  succeeded  it." 

Section  6480  provided:  "If  any  perara 
having  devised,  or  intending  to  devise,  any 
scheme  or  artifice  to  defraud  ...  to 
be  effected  by  either  opening  or  intending 
to  open  correspondence  or  communication 
with  any  peraon,  whether  resident  within 
or  outside  the  United  Stataa,  by  meana  ol 
the  Postofflce  EsUbliahment  of  the  United 
States,  or  by  Inciting  such  other  person  or 
any  penum  to  open  communication  with  the 
person  so  devising  or  intending,  ahall,  in 
[effecting]  and  for  executing  such  scheme 
.  .  .  place  ar  cauae  to  bo  placed  any 
letter  ...  in  any  poatoffice  .  .  . 
to  be  sent  or  delivered  by  the  aaid  Poat- 
office Eatablishment,  .  .  .  such  person 
so  misusing  the  Poatoffioe  Establisbnient 
shall,     upon     tonvictlou,      be      puniahable 

Soction.  eiB  of  the  Criminal  Code  la  aa 
follow!;  "Whoever  having  devised,  or  In- 
tending to  devise,  any  scheine  or  artifice  to 
defraud  or  for  obtaining  money  or  prop- 
er^ by  means  of  false  or  fraudulent  pi*- 
tenasa,  repreaoitatiMU,  w  promiaea. 
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■hsll,    for   tlie   purpoM   of   executing   mcb  tenU   of   the   statemetiti.      It    U    mtnifnt 

Khetne  or  artifice,  or  Bttemptitig  M  to  do,  that  the  court  cousidered  theae  fact*  wen 

place    .    .    .    anjr  letter,    .    .    .    whether  neeeaaary  to  be  aTerred  in  order  to  conrti- 

addresatd  to  an;  penon  within  or  oulajde  tute  an  oSenie  under  |  21B.     Id  thia  the 

the  United  States,  in  anj  poitofflce,    .    .    .  court  wsa  in  error. 

[161]  to  be  lent  or  delivered  \>j  the  Port-  Judgment  reversed  and  canae  remanded, 

offlce  Eatabliahtnent  ot  the  United  States,  with  direction  to  overmle  tbe  dcmurnr. 
.    .    .    shall  be  flned.    .    .    ." 

It  la  contended   by  the  government  that  — — 

their  nrovisioni  are  broader  than  thoae  ot  . 

!  11480  01  th.  B..l«d  SUtutni:  th.t  md.r  ■"«•■»"■  ""J"™'  "S  i'  '"V  " 

•1,     i.ii»  11  _.   _„  ...•-■._       .  Woodion,  and  Jamea  M.  Wood»on,  Eieeii- 

tbe  Utter  it  was  n«e»«ry  to  c harp-   not  j^„  ^f  ^i^  ^^  „iil  ot  T.  Bcott  BurbanL. 

only  a  acheme  to  defraud  was  devised,  but  ,„j  Individually,  Plffa.  Id  Err., 

that  it  was  intended  to  be  effected  by  open-  t. 

Jug    or    intending    to    open    correspondence  MBS.  JOSEPHINE   ERNST,   L^al  Tutrii 

with   aotne   other   person   by   means   oj   the  '   "      »-■- -      »•-   -   «- »,._...... 

Poetofflce  Establishment.     Under  g  216  of 

the  Criminal  Code  It  ia  only  neceBanry  that 

the  scheme  ahould  be  derieed  or  intended  |S«  S.  C.  Reporter-a  ed.  168-106.) 

to  be  devised,  and  a  letter  be  placed  in  the 

poBtoffice  for  the  purpow  of  executing  the  ^"°'  *<?  "*?**  «>""  "  reoord  —  head- 

.,H„. .,.u.^xf u, do ^.  A-'d „  r.ri'r«r.;!.,<«,, ..d ... u, .». 

docUrmg  the  elemenU  of  the  otfenae  under  i.e.dnotea.  that  the  federal  Supreme  Court 

g   215,  and   Its  distinction  from  an  offense  will  turn  upon  writ  of  error  to  a  atate  court 

under  g  6480  of  the  Rvriaed  Statutea,  the    

following  cases  are  cited:     Ex  parte  King,  NoriE.— On  the  general   subject   of   writ" 

200  Fed.  822;  United  SUtea  v.  Maxey.  200  ^  '"°J  '^°™   **>* J-'n'ted  Statee  Supreme 

I-   1   nif     Di    I .       _   TT_i.  in..       .n    n  Coiirt  to  statc  courts — see  notes  to  Martin 

Fed.  997;  Stockton  v.  United  Statea  (C.  C.  „    u,,.,*-,    *   i     -^    tt    a    o7.   tt..„i,i:..  „ 

^.  7,h  CI   «  l.K,A.,N.8.,   .36,  «   F.d.  ■i,SStiJ.i~ct  ^l' t  '1   "'t'To;'; 

4(i2:    United   States  t.  Qoldmau,  207   Fed.  Ra  Buchanan,  39  L.  ed.  U.  S.  884;   Kiplev 

1002.  V.  Illinois,  42  L.  ed.  U.  8.  9BB. 

There   ia   a   distinction   between   the   lec-  As  to  what  is  the  record  for  the  purpose 

tionii,  and  the  elemeuta  of   an   ofleiiBe  un-  °t  showing  the  jurisdiction  of  the  Supreme 

der  I  216  are   (a)   a  scheme  devieed  or  in-  Court   of   the   United   States   of   a   writ   of 

tended  to  be  devised  to  defraud,  or  for  oh-  «"«'  *«  »  '^"^  "™v*^^«"?%^    ™* 

,   .   -        _i      1.                      J  Incurables  v.  New  l[ork,  S3  L.RJl.  329. 

ia  ning   money    or    property    by    means   of  g^       .^^^^  ^  jj,^  ^^^^  below  as  part  ot 

false  pretenses,  and   (b)   for  the  purpose  of  tj,,  ^J.j  „„   appeal-see  note  to  toeb  t. 

executing  sucb  scheme  or  attempting  to  do  Columbia  Twp.  46  t.  ed.  U.  B,  281. 

so,  the  placing  of  any  letter   in  any   post-  On  the  effect  of  probate  of  a  will  in  an- 

olBce  of  the  United  States,  to  be  Mnt  or  other  state — see  note  to  Martin  t.  Stovall, 

delivered   by   tbe   PoatoCSce   EsUblishment.  46  L.R.A.  131. 

The    district    court    apparently    overlooked  On  conclusiveness  of  foreign  judgment— 

the   distinction   between    the   sections,   and  "f  "'>*'  *«  Dunstan  v.  Higgins,  2«  L3,A. 

was   of   opinion   that   something  more  was  "?;     ^^             ,     .                ,         u  * 

„„„„„,_            ~               j„   ,   me   .1.  On  the  conclusivenesa  of  probate  as  rss 

necessary  to  an   offenae   under   g  "» /l""  /^io«to-see    note    to    Sly '^v.    Hunt,    21 

the   averment   of   the   scheme,   and   its   'it-  £[[^    ggD 

tempted   execution    in    the   manner    aUted.  On  conclusiveness  of  Judgments  generally 

The  court  expressed  the  view,  we  have  seen,  —gee  notes  to  Sharon  v.  Terry,  1  L.K.A.  672 ; 

that  the  indictment  did  not  clearly  set  out  Bollong  v.   Schuyler   Nat.    Bank,    3   LJLA. 

tbe  scheme  to  defraud;  that  it  did  not  al-  142;  Wiese  r.  San  Francisco  Musical  Fund 

lege  the  scheme  devised  or  attempted  was  Soc.    7    L.R.A.    577;     Morrill    v.    Morrill, 

by  means  ot  false  or  fraudulent  pretenses,  "„^'^-*-,^^S',?'!"^ '"  hooper   11  LH  A 

.-.».■>.«.*. »!«...   «.  .»..,i.~   -,  n,.*  fiaoi  308:  Bank  of  United  States  v.  Beverly,  11 

representations,  or  promises   or  that  [168]  ^   ^^   „   g   ^^    j^^^^^  g^^,  g^^^^  g'^^ 

the  scheme  waa  to  be  executed  by  the  use  of  ^    wharton,  38  L.  ed.  U.  S.  420;   Southern 

the  PostofBce  Establishment  or  mails  of  the  p   ^  ^o.  t.  United  States,  48  L.  ed.  U.  8. 

United  States.     And  the  court  said  that  it  355. 

was  a  neeeasary  element  of  the  offense  that  Qenerally,  as  to  full  faith  and  credit  to 

the   falss  statements   sent  to   Hol1iDgshe«d  be  given  to  state  records  and  judicial  pro- 

k  Campbell   by  defendant  were  to  be  used  ceedings — see  notes  to  Lindley  v,  O'Reilly, 

by  the  latter  cmnpany  to  induce  the  person  1  LJt.A.  79;   Cummington  v.  Belchertown, 

intended  to  be  d^uded  to  purcha^  the  *  pR^.-  ^^^■'  ^^%  '•  S"^'  "  L-R^- 

>  AL     D     XI.         n     J            t   CT        1  674;  Wiese  v.  San  Francisco  Musical  Fund 

notes  of  the  Southern  Hardware  &  Supply  g,^'  ^  L.R.A.  G78;  D'Arcy  v.  Ketchum,  13 

Company,  or  to  lend  money  upon  them,  or  l.  ed.  U.  8,  648;  Huntington  t.  Attrlll,  SB 

that  such  person  had  knowledge  of  tha  con-  L,  cd.  U.  B.  1123. 
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for  the  oriftul  and  authrntle  ■Utement  of  Ct.  Rep.  010,  81  Am.  Nef .  Eep.  4M;  Amart- 

tbt  gM«UMU  of  the  dcciilon   undvr  reriew,  cad  Exp.  Co.  t.  MuIUm,  212  U.  S.  311,  SS 

when  •noh   hudnotM,    though    writUn    bj  l.  ed.  626,  29  Sup.  Ct.  Hep.  Ml,  IS  Ann.  Cka. 

.k.  ««rt  itMlf,  y«  given  do  ipecitl  (ore*  sgfl    n«w  Mexico  ex  rel.  McLeaa  ».  DeoTer 

.^"t  :^'J.'^Z'\^  Error,  v..  *  «"  Q-  «;  ^-  «"»  ""  «•  38-  ".  61  L.  ed. 

la  IHs«M  BopT  Ct.  1M8.1  78,    84,    27    Sup.    CL    Sep.    1;    ParrcU    t. 

Jadcnmit   —   fnll   r«IUi   and  credit  —  O'Brien  (O'Callaghui  t.  O'Brien)  IBB  U.  S. 

protMte  of  wilt  —  domldl.  89,  60  L.  ed.  101,  26  Sup.  Ct.  Bep.  7X7; 

2.  A  decree  of  i.  Texas  court  admitting  ■  Giinee'*  SueeewioD,  45  La.  Ann.  1237,  14 

«IU    l«    probate    is   not    denied    full    f.ith  ^    233;    Willoughby,  Conit.  •  96. 

S'u'rt:   „iu?2nS   ib^'^^^o'n'  rhe^g^oTdt  .  ^  "^r"^'"?"  «-P"f«>  ~P7  «"  --H 

that  tba  teaUtor  died  domiciled   in   Louis-  Judpnent    to    the    judge   of    the    l^uiiiana 

iana,  and  that,  by  tlie  l«w«  of  that  itBte,  =ourt,  where  property  of  the  tesUtor's  sue. 

tlie  will  was  void,  although  it  ma^  be  that  ceeaioD   ia   lituated,  it  ia  the  duty  of  aueh 

tbe  conduct  of  the  testator  in  Louisiana,  as  Judge  to  order  the  registry  and  executiOB 

evidenced   bj  his  notarial  declaration  of  a  of  the  will  by  the  executora  named. 
Louialana  domicil,  and   by  his  official  acta         Wedderburn's    Succeaaion,    1    Bob.    (La.) 

"  »*«"t«J j;"ident  in  that  atate,  was  given  ^eOr  SUte  v.  Probate  Judge,  IB  La.  670j 

greater   effect   by    reason   of   the   Louisiana  ri.  „„  „    -rvt—     j    as  t       •        ann    o.  * 

M.tut«    to    »url..,b.l.co.    tb,    t»l.l.r'.  D"» '■  B*™'-'!.  »  I^- *";.«»,  SUl. 

dnUnUoai  tli.l  !«•.  .u  hi.  piTm.Dcnt  '■   P">l»t«   JMp,    17   L..   MS,    Eobuti 

home  Oiwi  otli*r«  might  giye  it.  Succe.sion.    2    Rob.    (L».)    427i    SUte    T. 

[For  otbar  eewa.  we  Judgsieat,   VI.  b,  3   ta  Bermudei,  13  L*.  284;    Re  Kencomb,    IVS 

DIfert  inp.  CL  IMS.)  jj_  y.  242,  84  N.  E.  960;  Bonellm  v.  Meduel, 

n]     ,.,  ,  20  Le.  Ann.  112;  Ennie  t.  Smith,  14  How. 

^  '  430,  14  L.  ed.  4S5;  Gainee'.  BuMea.ion,  4S 

iiTied  Jenuer,  IS  end  H.  H14.    Dedded  ''ti,'""\'.",''  'J  *■?''■  •,    .     ■„  . 
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right  uoreatricted  and  unreatrictable  * 


i»T  nnnn..  ^    ^v     □              r>    ^    i  ^i.  every  peraon  aui  ^eiMna,-  and  to  judiciallT 

V?"",".*"  ■'"  ^T""  ?'°''  °'  ?•  den/.ueh  right  i  In  .iilation  oi  the  14th 

SUte  ot   louiemna   to   re.iew   a  jodg-  in,i,d„,„i  ,„  n,  Co„,tit„tion  ot  tb,  U.lt- 

Cl,ll  DUtriet  Coort  for  the  Par.ab  ot  C  ^  N.;„„b,   ,„  s.  V.  2S2,  84  N.  E. 

leai».l.a..t.Ute,oideredth.d,.m™ala.  „       Sehonler,  Ear.,  pp.  20,  30,  Bon.illain 

ol  aoaniit  of  an  appl.eat.on  lor  tb.  regie.  ,    „            j,  ^  ^^    J3„,    (,„,,„„,  , 

trmtlo.  of  a  foreign  wllAfflrmrf  Bi,l.,,a,  13  la.  207,  33  Am.  Dee.  003. 

Be.  .an,,  eaee  below,  12.  La.  S20,  50  So.  j^  ^;^.^  j„„i^|,  ^  ,^„,  ,,,  ^  ^^ 

"ll     ,1             .  .  .  ,    ^t         ,   ,  *""y    tatabliBbed    himaelf    with    intent    to 

He  1«,U  are  aUted  In  the  opinion.  „„;  ^^  „,.  j„_,,„  „  ,^^^^  ,„.^t 

Kc«rB.     <%arlea     B.     nice    and     Sam  er  the  intent  and  tbe  actual  living  coincide; 

Streetman    argued    the    cause,    and,    with  length  of  rcaidence  is  not  an  eaaeutia]  ele- 

Hr,  Richard   B.  Hontgomery,   filed  a   brief  ment. 

for  plaintiffa  in  error;  Oravillon  v.  Richard,  13  La.  293,  3S  Am. 

The  judgment  of  a  competent  court  of  a  Dec  663;   Schouler,  Exra.  pp.  29,  SO;  Bon. 

alatar  state  in  probate  of  the  will  of  a  per-  villain  v.  Verret,  33  La.  Ann.  1307. 

aon  domiciled  within  its  Juriadiction,  duly  Judgment*  of  probate  courts  come  with- 

exemplifled    according    to   the    lawa   of    the  in  the  meaning  of  those  judgments  entitled 

United  BUtea,  ia  entitled  to  the  full  laith  to  full  faith  and  credit  in  other  aUtca  under 

and  credit  it  would  have  where  rendered.  the  Federal  Constitution. 

Wedderburn's    Succeasion,    1    Bob.    (La.)  Simmons  *.  Saul,  13B  U.  S.  419,  34  L.  ad. 

238;  Duprc  t.  Reggio,  0  La.  063;  Capcrton  1064,  11  Snp.  Ct  Rep.  309. 

V.  Ballard,   14   Wail.  238,  20  L.  ed.  SSS;  Thu  ia  anbject,  of  eourae,  to  the  mfe  that 

Carpenter  v.  Strange,  141  U.  B.  87,  36  L.  inquiry  may  be  made  into  the  jariadictiaB 

•d.   640,    11    Sup.   Ct.   Rep.   BOO;    Lynde   v.  of  the  court  rendering  the  judgment. 

I^de,  181  U.  B.  1S3,  46  L.  ed.  SIO,  21  Sup.  Thompaoa  t.  Whitman,  18  Wall.  467,  II 

Ct.  Rep.  665;  Crapo  t.  KeUy,  10  Wall.  010,  L.  ed.  897. 

21  L.  ed.  430;  Christmaa  v.  Ruiaell.  6  WaU.  If  Burbank  waa  domiciled  in  Texaa  at  the 

290,  18  L.ad.  476;  Qreen  T.  Van  Buakiric,  6  daU   of   hia   death,   the   Texas   court   had 

Wall.  307,  18  L.  ed.  699;   Mutual  L.  Ins.  jwrisdictioa  to  probata  hb  wiU;  and  it  la 

Co.  T.  Harria,  97  U.  B.  331,  24  L.  ed.  909;  kU  domidl  at  the  date  of  bia  death,  not 

Hancock  Nat.  Bank  v.  Fnmnm,  170  U.  6.  the  date  of  tbe  execution  of  hia  will,  wUeb 

040,  44  L.  ed.  019,  20  Snp.  Ct.  Rep.  SOO;  determines  tbe  jurisdiction. 

Bt.  Lovia,  I.  M.  A  S.  B.  Co.  v.  Taylor.  210  U.  40  Cyc.  1246. 

"   ••t.  am,  U  L.  ed.  loei,  1007,  29  Sup.  The  right  to  aoquiie  a  donieil  in  a  ataU 

ass  V.  a. 
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ia  guaranteed  hj  the  P«derftl  Constitutiou, 
ftod  ia  one  of  the  privilegeB  and  inmiunitiee 
which  may  not  be  «bridg»l  by  the  states. 

SUughter-Houae  Cases,  IB  Wall.  3fl,  £1 
K  ed.  394. 

The  kcquisition  of  such  domicil  dependa 
■olelf  upon  residence  in  a  state,  aoeompanled 
with  inteut  or  "volitioo"  to  make  such  resi- 
dence the  domicil. 

Ibid.;  Ennis  v.  Smith,  14  How.  400,  14 
L.  ed.  473;  Sharon  v.  Hill,  26  Fed.  337; 
Harding  t.  Btandsrd  Oil  Co.  182  Fed.  421; 
Wright  T.  Schneider,  32  Fed.  706;  Mitchell 
V.  UnitMl  States,  21  Wall.  3fi£,  22  L.  ed. 
6S7i  Pacific  Mut.  L.  Ins.  Co.  t.  Tompkini, 
41  C.  C.  A.  48S,  101  Fed.  630. 

Ur.  Henrj  P.  Dart  argued  the  cause  and 
filed  a  brief  for  detendanta  in  error: 

The  Louiaiana  court  did  not  fail  to  give 
full  faith  and  credit  to  the  judgment  of  the 
probate  court  of  Bell  coun^,  Texas. 

Andrews  t.  Andrews,  189  U.  S.  14.  47  L. 
ed.  366,  23  Sup.  Ct.  Rep.  237;  Rose  v,  Eim- 
elj,  4  Craueb,  241-289,  2  L.  ed.  008-017. 

The  only  appellate  jurisdiction  conferred 
by  Congress  upon  the  Supreme  Court  to 
review  the  judgmenta  or  decrees,  at  law  or 
in  equity,  of  the  highest  court  of  a  state, 
is  by  writ  of  error;  and  on  writ  of  error 
nothing  is  removed  tor  re-ei  ami  nation  but 
questions  of  law  arising  upon  the  record. 
The  findings  of  tact  mAde  in  the  euprene 
court  of  the  state  will  be  the  basis  of  tbe 
decision  of  the  Supreme  Court. 

Quimby  v.  Boyd,  128  U.  S.  489,  32  L. 
ed.  603,  0  Sup.  Ct  Rep.  147;  Egan  v.  Hart, 
165  U.  S.  188,  41  L.  ed.  090,  17  Sup.  Ct. 
Hep.  300;  Thayer  v.  Spratt,  190  U.  S.  348, 
47  L.  ed.  846,  23  Sup.  Ct.  Rep.  B7fl;  Adams 
V.  Church,  JOS  U.  8.  510,  46  L.  ed.  789, 
24  Sup.  Ct.  Rep.  S12i  Clipper  Mln.  Co.  v. 
Eli  Min.  A  Land  Co.  194  U.  S.  220,  48  L. 
ed.  044,  24  Sup.  Ct.  Rep.  032;  Republican 
River  Bridge  Co.  v.  Kansas  P.  R.  Co.  S2 
U.  S.  31B,  23  L.  ed.  016;  Dower  v.  Richards, 
Ifil  U.  S.  ess,  38  L.  ed.  306.  14  Sup.  Ct. 
Rep.  452,  17  Uor.  Min.  Rep.  704. 

Ur.  Jnatiee  Holmea  delivered  the  opin- 
ion of  the  court: 

Tbie  ease  ariaea  in  tbe  matter  of  the  sue- 
eession  ol  T.  Scott  Burhank.  He  died  in 
Texaa  on  May  10,  IBIO,  leaving  a  will 
dated  March  22,  ISIO,  which  was  admitted 
to  probate  there.  The  executors  sought  to 
have  the  will  registered  in  Louisiana,  but 
the  tutrix  of  Burbank's  minor  daughter 
and  sole  heir  filed  in  the  suceeseion  record 
a  direct  action  to  annul  the  will  on  the 
ground  that  the  testator  died  domiciled  in 
Louisiana,  and  that,  by  the  laws  of  that 
state,  the  will  was  void.  The  supreme 
court  ol  Louisiana  gave  judgment  against 
6S  L.  ea. 


the  will,  and  ordered  tbe  application  for 
registry  to  he  dismiued  "aa  of  Bonsnft." 
129  La.  628,  50  So.  430.  The  error  as- 
signed ia  that  full  faith  and  credit  were 
not  given  to  the  Texas  decree. 

Of  course,  the  jurisdiction  ot  the  Texas 
court  depended  upop  the  domicil  of  Bur- 
bank,  which  therefore  was  open  to  re-(s- 
amination.  Andrews  t.  Andrews.  188  U. 
S.  14,  47  L.  ed.  386,  83  Sup.  Ct.  Rep.  237. 
The  objection  urged  is  that  the  Louisiana 
court  attributed  conclusive  pffect  to  Bur- 
bsnk'i  conduct  in  Louisiana,  taken  [104]  in 
connection  with  the  laws  there,  instead  of 
recognizing  that  no  statute  of  that  state 
could  prevent  his  acquiring  a  domicil 
wherever  he  actually  might  be,  elsewhere, 
and  instead  o(  treating  the  question  as  one 
of  intent  and  fact.  Burbank  waa  one  «f 
the  executora  under  his  father'a  will,  and 
as  such,  on  April  8,  1900.  at  that  time 
bring  a  resident  of  New  Orleans,  declared 
before  a  notary  that  then  being  about  to 
absent  himself  temporarily  from  Louisiana. 
and  in  order  to  comply  with  the  law,  ea- 
pecially  artitle  1164  of  the  Revised  Civil 
Code,  he  constituted  one  Billings  his  at- 
torney. If  he  left  the  state  permanently, 
his  duty,  we  are  told  by  the  supreme  court. 
WHB  to  surrender  his  trust,  render  an  ac- 
count, and  pay  over  any  balance  due.  It 
is  true  that  in  his  Texas  will  he  declared 
that  Texas  was  his  permanent  home,  and 
that  he  made  similar  declarations  orally 
and  in  writing;  but,  on  the  other  hand,  It 
is  found  that  bis  agent  continued  to  repre- 
sent him,  and  it  seems  that  be  continued  to 
act,  as  an  executor  temporarily  absent.  Be 
had  made  a  will  in  Louisiana  just  before 
leaving,  but  ten  days  before  making  the 
Texas  will  he  bad  consulted  a  lawyer  aa 
to  making  a  will  that  would  be  valid  by 
the  law  of  Texas,  which  law  allowed  dis- 
positions not  valid  by  the  law  of  Iiouiaiana, 
wbero  moat  of  bis  property  was.  The  su- 
preme court  not  unnaturally  suspected, 
from  the  declaration  of  domicil  in  the  will 
and  the  circumstances,  Uiat  Burbank  was 
making  up  a  fictitious  case  in  the  bope  ot 
avoiding  the  restrictions  of  bis  real  domi- 
cil before  he  killed  himself,  as  it  is  said 
that  he  did,  in  May;  and  found  that  the 
Texas  declarations  were  more  than  coun- 
terbalanced by  his  declaration  of  record 
and  his  official  acts  as  executor  resident 
in  Louisiana.  There  can  be  no  question 
that  the  evidence  was  conflicting  and  that 
the  oourt  waa  warranted  in  finding  as  It 
did. 

It  is  not  for  us  to  retry  the  facts.  The 
ground  of  the  argumoit  here  is  a  state- 
ment in  tbe  opinion  of  the  court  that  the 
recital  in  the  notarial  act  waa  conclusive 
evidence  [106]  that  Burbank  left  the  atate 
•ftS 
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Mr.  Juttic«  Holmes  delivered  the  opi 
ion  of  the  court: 

ThiB  wu  a  auit  »gaiiiit  tbe  pUinUff 
OTor  for  lota  of  propeitj  destToyed  bj  fire 
wninuDieAted  (rom  its  locomotJTe  engine. 
A  itatute  of  South  DakoU,  after  malting 
the  railroad  compsnj  absolutely  responaibie 
in  mch  eases,  goes  on  to  make  it  liable  for 
double  the  amount  of  damage  actually  sus- 
tained unleai  it  paja  the  full  amount  with- 
in siEty  days  from  notice.  If,  within  •iit; 
days,  it  shall  "offer  in  writing  to  pay  a 
fixed  sum,  being  the  full  amount  of  the 
damages  sustained,  and  the  owner  shall  re- 
fuie  to  accept  the  same,  then  in  any  action 
thereafter  brought  for  such  damages,  when 
auch  owner  recovers  a  leaa  gum  as  damagei 
than  the  amount  so  offered,  then  aucb  owner 
ahall  recover  only  his  damages,  and  tbe 
railway  company  shall  recover  its  costs." 
8.  D.  Laws  1907,  chap.  216.  The  plaintiff 
got  a  verdict  (or  S7B0.  The  railroad  had 
offered  tSOO;  lees,  that  is,  than  tbe  amount 
of  the  verdict,  while  the  plaintiff,  on  tlie 
other  hand,  demanded  more.  In  his  de- 
mand, bis  declaration,  and  hie  testimony, 
he  set  the  damage  at  f838.20.  A  judg- 
ment for  double  damages  was  affirmed  by 
the  supreme  court  of  the  state.  26  8.  D. 
378,  128  N.  W.  472. 

The    defendant    in    error    presented    no 
argument,  probably  because  he  realized  that 
Qnder  the  recent  deeiaions    {168]    of  this 
Court  the  Judgment  could  not  be  auatained. 
Mo  doubt  tbe  states  have  a  large  latitude 
Ui  tbe  policy  that  they  will  pursue  and  en- 
force,   but   the   rudiments  ot    fair    play   re- 
■^uired  by  the  I4th  Amendment  are   want- 
l:iig  when  a  defendant  is  required  to  guess 
K'ightly  what  a  jury  will  find,  or  pay  double 
%.f  that  body  sees  fit  to  add  I  cent  to  the 
^mouat   that   wa*   tendered,   although   the 
'Vender  was  obviously  futile  becauee  of  an 
vxecasivs  demand.     The  ease  is  covered  by 
St  Louis,  L  M.  t,  B.  R.  Co.  v.  Wynne,  284 
TJ.  8.  S64,  M  L.  ed.  7BB,  42  L.R.A.(N.S.) 
lOS,  32  Sup.  Ct.  Rep.  493.     It  is  not  like 
those  in  which  a  moderate  penalty  1*   im- 
posed   lor    failure    to    satisfy    a    demand 
found  to  be  just.    Yasoo  &  M.  Valley  R. 
Co.  V.  Jacltjon  Vinegar  Co.  226  U.  S.  217, 
n  L.  ed.  193,  33  Sup.  CL  Rep.  40. 
Judgment  reveried. 


8TATB  OF  ALABAMA,  PIff.  In  Err., 

SUDIB   BCHMIDT. 

(See  S.  0.  Reporter's  ed.  188-174.) 

Adverse    possessloD   —  public   lands  — 
scttool  sections. 
The  title  of  tbe  sUte  of  Alabama  to  tbe 


In  DlKCst  Sup.   Ct.   1 


Argued   January    12,    1014.      Decided    Jan- 
uary 26,  IBM. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Talladega 
City  Court  in  favor  of  defendant  in  an  ac- 
tion of  ejectment.    Affirmed. 

See  same  ease  below,  —  Ala.  — ,  61  So. 
293. 
The  facts  are  sUted  in  tbe  opinion. 

Mr.  Robert  O.  Brickell,  Attorney  Oen- 
eral  of  Alabanu^  argued  the  cause,  and, 
with  Mr.  R.  B.  Brins,  filed  a  brief  for  plain- 
tiff in  error: 

By  the  grant  of  these  lands  for  the  par- 
ticular use,  tbe  United  SUtes  reUined 
title  for  all  otber  purposes  or  uses. 

Northern  F.  R.  Co.  v.  Townaend,  190  U. 
S.  267,  47  L.  ed.  1044,  23  Sup.  Ct.  Rep.  671. 

Tbe  state  of  Alabama,  in  accepting  the 
proposals  upon  which  it*  admission  into 
the  Union  was  made  contingent,  disclaimed 
all  right  and  title  to  waste  or  unappropri- 
ated lands  lying  within  said  territory.  All 
other  uses  or  purposes  to  which  16th  section 
lands  might  be  put,  except  tbe  uae  for 
schools,  being  unappropriated  by  the  United 
States,  came  within  the  above  disclaimer. 

Ibid. 

A  state  statute  of  limitations,  whereby 
lands  granted  by  the  United  States  to  a 
specific  use  are  diverted  from  that  use  Into 
private  ownerabip,  is  in  conflict  with  the 
act  ot  Congress  making  the  grant,  and  void. 

Ibid. 

The  state  has  no  power  to  divert  Iflth 
Bcction  lands  from  the  specific  use  for 
schools  to  which  they  were  dedicated  by 
the  act  of  Congress. 

Ibid.;  Vincennea  University  v.  Indiana, 
14  How.  269,  14  L.  ed.  416;  Stat*  v.  Spring- 
field Twp.  6  Ind.  83,  22  How.  S6,  16  L.  ed. 
2S6i  DavU  v.  Indiana,  04  U.  B.  70S,  24 
L.  ed.  320;  Morton  v.  Qrenada  Male  A  Fe- 
male Academies,  16  Miae.  773. 

The  acceptance  of  the  proposals  of  the 
act  of  Congress  of  March  2;  1B19,  created 
a  contract  between  the  United  States  and 


which  granted,  by  a  state  statute  of  liini- 
tationi,  vioUtea  the  obligation  of  this  con- 
tract, and  Is  void. 
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FMchv  V,  Peck,  fi  Cranch,  87,  3  L.  ed.  Hlu.  S2S,  23  So.  TT3(  Daggett  t 
188  i  Kmn  t.  Kinjey,  46  Mich.  446,  S  N.  W.  107  Ind.  279,  7  N.  E.  QOO. 
M;  Covington  ft  C.  Bridge  Co.  v.  Kentuckj,        Wlien  bj  act  of  Coogreu  ISth  ■ulini  cf 
IM    U.   8.   204,    38    L.    ed.    962,    4    Intera.  public   Unds  were   dedicated   to  the  aUita 
Com.  Rep.  MS,  14  Bnp.  Ct.  Rep.  lOSR;  Unit-  for   tbe  aupport   of   cclioola,  and  tlia  Hme 
ed  StatM  UM  of  Waahington  Aequeduct  v.  were    Hiected,    tlie   title    thereto    retted    in 
Qmt  Falb  HIg.  Co.  21  Md.  IIB;  Lowr;  t.  the  aUte  and  inhabitauta  of  the  tcnniahip, 
Fnutela,  2  ¥erg.  534.  and  a  clairaant  entering  into  poaaeaaion  of 
Tbe  acta  of  Congreaa  malting  the  grant  any    portion   ol   auch   land   while   the  title 
are   conatnied    moat    atrongl;    againit    the  was  in  the  Unit«d  Statea  did  not  prerent  hia 
grantee,  and  in  favor  of  the  United  Statea.  holding    from    being   adverie   to   the   town- 
United  Statea  V.  Michigan,  IM  U.  8.  370,  ihip  aa  aoon  aa  tbe  title  vested  in  it. 
47  I.  cd.  1]0S,  23  Sup.  Ct.  Bep.  742.  Hargia  t.  Congresaional  Twp.  29  Ind.  70; 
The  acta  ot  Congreaa  approved  Uarch  2,  Schneider    v.    Hutchinaon,    36    Or.   ES3,    70 
1819,  and  March  E,  ]827,  are  m  pan  materia.  Am.  St.  Rep.  488,  B7  Pac.  324. 
and  muat  be  conatrued  aa  it  paaaed  at  the        A  purchaser  of  achool  landa  derive*  hia 
•ame  time.  title   from   the   atate,   and   not   from   the 
Pltunmer  v.  Murray,  61  Barb.  201 ;  Peo-  United  Btatea,  and  tbe  lawa  of  the  atate  au- 
ple  T.  Aitehinaon,  7  How.  Pr.  841.  tborlzing  the  acquiring  of  title  b;  advene 

The  grant  of  10th  aectiona  for  tlie  uae  poaaeaaion  would  lie  valid. 

of  achoola  ia  a  part  of  the  land  aTiteni  of        32  Cje.  S9&;  1  Cyc.  1113. 

the  United  Statei.  The  atatutc  of  limltationa  runi  against 

2  Kent,  Com.  13th  ed.  IVS,  note  e.  the  title  to  the  land  aa  far  hb  the  inhabit- 

>i      .    .r    _.  1   .<.  1  auta   of   the   township   are  ooncemed   even 

Mr.  J.  K.  Dlion  argued  the  cause  and  .,  ..   ,, .      .  ■    .  ju      i  *_  *i    »*i 

Bled  a  brief  for  defendant  in  error;  *'  it  did  not  run  agamat  the  atata.  the  title 

The  grant  of  16th  sections  by  the  act  of  "e-t'ng   m   them   "  tn..t«a  upon  the  or- 

to  the  inbabitanta  of  the  several  townships,        _,         ,,.■..  .u    •  _i  >  ^        .         i. 

but  tb.  1;^1   titl.  to  tt.  Und  U  ii  ih.  „™;  ""■"'*?  °'  ?'  '■!'■'"'""  '«."»'• 

.ut^  In  ta..i  lor  a,  ioh.Muot.  ot  th,  'J*  •»'"'•  "''""'.^''^^l;'''''' '°,'.';;'' '' 

^j.       .  ,.,  !.■  u  .1.    1     J     1-  tbe  state,  or  for  the  recovery  of  10th  aec- 

reapeetive  townahipa  in  which  the  lands  lie,  ..       ,     j      ,         .  j     u.  j        j  .u 

P^       ,       .        iaii.        ,-  .  I  tion  lands,  la  not  doubted,  and  there  is  no 

and  a  aale  of  a  18th  section,  pursuant  to  .'         ..-        ,       '  .,         i      „ 

*i.       -.    J  ii.    1  _E  1  .  i-j       J  I,-   J  reason  why  a  different  construction  should 

th.  act  of  the  l^slature    a  vaUd  and  hind-  ? 

ing  on  the  inhabitants  of  tbe  townabip.  ^^pB;^  ,^^  ^^  ,^j/j,  ^^  y,^  ,j,  P_  ^^  P,^ 

Long  V.  Brown,  4  Ala.  828.  claming  through  the  atate,  than  that  «p- 

Thia  grant  by  Congress  cannot  properly  p^^  (^  p^vata  peraons. 

be  called  a  donation;  it  waa  the  performance        Wyatt  v.   Tiadale,    67    AU.    594,    12    So. 

merely  of  a  solemn  obligation  created  by  tbe  233.    preatwood   v.    Wataon,   111    AU.   004, 

compact  with  Georgia.  20  So.  800;  Tenneaaee  Coal,  Iron  k  R.  Co.  v. 

Ibid.  Linn,  123  AU.  U8,  82  Am.  St.  Rep.  108, 

Congreaa,    after    the    enactment    of    sueb  28  60.  846;   GastoD  v.  Stata,  88  AU.  489, 

kw,  did   not   have  any   right  whatever  to  7  80.  340;  State  v.  Schmidt,  —  Ala.  — ,  81 

Interfere  in  rqard  to  the  manner  in  which  So.  803;  Schneider  v.  Hutehlnaon,  78  Am. 

these  lands  were  disposed  of  by  the  state,  St.  Rep.  486,  note. 

and  tberetore  the  petition  of  the  state  for       Adverse  possession  which  is  anfBcient  to 

authority    to    sell,    and    tbe    act    approved  >>ar  the  legal  title  ot  the  truatee  alao  bars 

March   2,   1S27,   were  unnecessary   and   un-  the  equitabU  estata  of  tbe  oetiNt  9«m  (mtl. 

authorized.  A'^d  this  ia  so  even  though  the  eeattn  fue 

38  Cyc.  874-876;  Long  v.  Brown,  supra.  '™«*  *■  "»'•«'■  ««'•  diaability,  such  as  in- 

Cooper   V.   Roberta,   18    How.    1T3,    182,    !B  ^'""J  "^  covettute. 

L.  *d.  338,  341;    Beecher  v.  Wetherby,   06  ^   Cyc.   1121;    Cox  v.  Uoiveraity  of  AU- 

■t   c    ciT   Ol  T    -J    Atn  bama,  161  AU.  630,  49  So.  814;   Meelca  v. 

U.  S.  617,  24  L.  ed.  440.  ^^^^^^^^  ^^^  ^    ^  .^^^  ^^  ^   ^   ^^ 


The  trusta  created  by  tbeee  compacta  (re 


Where  a  auit  is  prosecuted  in  the  naisc 


femng  to  this  grant  otieth  «^t>on  land  „,    j^    ^nitad    State,    only,    on    behalf    of 

relate   to   a   subject  certainly  of   universal  -^^^^       ^„^  -^  ^,  ^^  j,^  ,,^j,^  ^^ 

interest,    but  -of    municipal    concern,    over  by  the  statute  ot  limitations,  if  auch  an  mo 

which  the  power  of  the  atata  is  plenary  and  barred. 

eiduiive.  Curtner  v.  United  States,  149  U.  8.  864, 87 

Cooper  ▼.  Roberts,  18  How.  178,  182,  15  L.  ed.  800,  13  Sup.  Ct.  Rep.  9SS,  1041. 

— °  »41:  Van  Santvoord  v.  Roethler,  If,  through  erroneous  action  of  ita  offlcars, 

""    ""I.  472,  67  Pac.  tbe  bounty  of  tbe  government  In  the  par- 

-TK  ticuUr  inatanee  haa  not  reached  thoae  for 
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wlunn  it  wm  intended,  but  hu  reacUed  bene- 
fidarica  who  were  not  intended  to  have 
thcM  jwitieulAT  lands,  the  goTemment  ma; 
b*  relied  on  to  effectuate  its  own  designs, 
and  to  mak«  good  any  moral  obligation 
that  reata  upon  it;  but  It  had  not  luch 
f— *i"'i'T  or  other  interest  In  this  litiga- 
tion aa  entitled  it  to  aak  the  suapenaion  of 
the  beneficent  nilea  applied  by  the  court* 
in  the  adniniatratlon  of  jnatice  between  in- 
diTldnab. 

Cnrtner  v.  United  Stttea,  149  U.  8.  664, 
17  L.  ed.  890,  13  Sup.  Ct.  Bep.  986,  1041 ; 
GhalTer  v.  Sendday,  IB  How.  IS,  16  L.  ed.  G83. 


Tha  grant  at  the  aeetiona  numbered  16  to 
ths  Inhabitants  of  the  townabipa  (oi  the 
ue  of  achooli  in  the  atate  of  Alabama,  and 
the  acceptance  of  the  propoBal  contained  in 
I  6  of  the  act  for  the  admission  of  Ala- 
buna  by  the  convention,  operated  aa  a  pres- 
ent grant,  and  immediately  devested  the 
title  of  the  United  6tat«i  to  tbe  leth  sec- 
Cooper  V.  RoberU,  18  How.  173,  16  L.  ed. 
33S;  Hedrick  v.  Hughes,  IG  Wall.  123,  21 
L.  ed.  S2;  Kissall  v.  St.  Iduia  Public 
SebooU,  18  How.  19,  IS  L.  ed.  324;  Camp- 
bell V.  Doe,  13  How.  244,  14  L.  ed.  130;  Mc- 
Nee  V.  Donahue,  142  U.  S.  SS7,  3S  L.  ed. 
1122,  12  Sup.  Ct.  Rep.  211;  Johanson  v. 
Washington,  IBO  U.  S.  179,  47  L.  ed.  1008, 
S3  Sup.  CL  Rep.  S2fi ;  Beecher  t.  Wetherby, 
flS  U.  8.  517,  24  L.  ed.  440;  United  SUtes 
V.  Tnlly,  140  Fed.  890. 

Tbe  Alabama  grant  of  seetiooa  numbered 
16  in  the  various  townships  being  a  grant 
of  the  entire  title  thereto,  without  reserva- 
tion, vests  In  the'  grantee  or  grantoea  an 
indefeasible  fee-simple  title,  and  is  not  gov- 
erned by  the  mles  of  law  laid  down  with 
reference  to  grants  of  rights  of  way  to  rail- 
Cooper  V.  Roberts,  18  How.  ITS,  IS  L.  ed. 
338;  Hedrick  v.  Hughes,  IS  Wall.  123,  21 
L.  ed.  S2;  Eissell  v.  St.  Louis  Public 
Schools,  18  How.  19,  15  L.  ed.  324;  Camp- 
beU  V.  Doe,  13  How.  244,  14  L.  ed.  130; 
McKee  t.  Donahue,  142  U.  S.  687,  3S  L.  ed. 
1122.  12  Sup.  Ct  Rep.  211;  Johanaon  v. 
Wa<biogton,  190  U.  8.  170,  47  L.  ed.  lOOB, 
23  Sup.  Ct.  Rep.  826 ;  Beecher  v.  Wetherby, 
BS  U.  S.  S17,  24  L.  ed.  440;  United  States 
T.  Tnlly,  140  Fed.  899 ;  Deseret  Salt  Co.  v. 
Tarpey,  142  U.  S.  241,  35  L.  ed.  999,  12 
Sup.  Ct.  Rep.  168;  Rutherford  v.  Qreene,  £ 
Wheat.  196,  4  L.  ed.  21B;  Toltec  Ranch  Co. 
T.  Co(A,  191  U.  S.  632,  48  L.  ed.  £91,  24  Sup. 
Ct  R«p.  160;  Iowa  R.  Land  Co.  v.  Blumer, 
20«  V.  8.  4B2,  61  L.  ed.  1148,  27  Sup.  Ct 
Rep.  709;  Hlssonri  Vatl<7  Land  Co.  v. 
U  I..  «d. 


Wiese,  208  U.  B.  834,  62  L.  ad.  466,  28  Sup. 
Ct  Eep.  294;  Northern  P.  R.  Co.  v.  Ely. 
197  U.  8.  1,  49  L.  ed.  639,  SB  Snp.  Ct  Rep. 
302. 

No  one  can  take  advantage  of  the  nonper- 
formance of  a  condition  subsequent  annexed 
to  an  estate  in  fee  except  the  grantor  or  ito 
sncoeasors.  The  same  rule  applies  to  a 
grant  upon  condition  proceeding  from  the 
government 

Sehulenberg  v.  Harriman,  81  Walt.  44,  22 
L.  ed.  B61;  Spokane  *  B.  C.  R.  Co.  v.  Wash- 
ington k  Q.  N.  R.  Co.  219  U.  8.  16S,  65  L. 
ed.  169,  31  Snp.  Ct.  Rep.  IB2;  United  States 
V.  Northern  P.  R.  Co.  162  U.  S.  2S4,  38 
L.  ed.  443,  14  Sup.  Ct.  Rep.  698. 

Nothing  in  the  Alabama  grant  of  tbe  16th 
section  school  lands  imports  a  limitation  of 
the  fee. 

Stuart  V.  Easton,  170  U.  S.  383,  42  L.  ed. 
1078,  IB  Sup.  Ct.  Rep.  660, 

Adverse  poaseasion  ns  against  a  trustee 
operates  as  well  against  the  benefleiariea  of 
the  trust 

Meeks  V.  Olpherts,  100  U.  8.  664,  26  L.  ed. 
735. 

Adverse  possession  against  any  party  in 
which  title  ia  so  vested  that  such  party  may 
grant  an  indefeasible  estate  in  fee  simple 
ripena  Into  a  fee-aimple  title  by  the  opera- 
tion of  the  statute  of  limitations. 

Northern  P.  R.  Co.  t.  Ely,  107  U.  8.  1, 
49  L.  ed.  639,  26  Sup.  Ct  Rep.  302;  Cor  v. 
University  of  AUbama,  161  Ala.  639,  4B 
So.  814. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court : 

This  ie  a  suit  brought  by  the  state  of 
Alabama  to  recover  possession  at  a  speeiBed 
part  of  section  16,  township  17,  range  6, 
Talladega  county.  It  was  agreed  that  the 
land  was  a  part  of  the  16th  section  school 
lands  given  to  tbe  state  by  the  act  of  March 
E,  1819,  chap.  47,  f  6.  3  Stat,  at  L.  4B9,  4S1, 
and  still  belonged  to  the  state  if  tbe  de- 
fendant bad  not  got  a  title  by  adverse 
possession,  which  it  was  agreed  tbe  de- 
fendant had  if  the  statutes  of  Alabama, 
limiting  suits  like  the  present  to  twenty 
years,  were  valid.  Th*  trial  court  ruled 
that  the  statntea  were  valid,  and  ordered 
judgment  for  the  defendant,  and  this  Judg- 
ment was  atBrmed  by  the  supreme  eoart  of 
tbe  s<ate.      —  Ala.  — ,  61  8o.  2B3. 

We  are  at  opinion  that  the  judgmsttt 
must  bs  alBmied.  The  above-mentioned  act 
of  Congress,  under  which  Alabama  became 
a  state,  provided  that  section  16  in  every 
township  "shall  be  granted  to  the  inhabi- 
tante  of  such  township  tor  the  use  of 
schools."  Of  course  the  state  muat  admit, 
as  it  exprcHly  agreed,  that  these  words 
vested  the -legal  title  in  it,  since  it  raltsa 
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upon  them  tor  t«cov«7  in  the  preaent  case. 
Any  other  interpretation  hardlj  nould  be 
reasonable.  In  some  esse*  the  grant  hsa 
been  to  the  state  in  terms;  but  in  which- 
ever wtj  espresMd,  probsblj  it  means  the 
same  thing.'ao  far  u  the  I^al  title  is  con- 
wmed.  Certainly  it  hat  the  tame  effect 
with  regsrd  to  the  scope  of  the  state's 
legal  control. 

The  argument  for  the  plaintifT  In  error 
relies  mainlf  upon  Northern  F.  E.  Co.  v. 
TowDsend,  ISO  U.  S.  287,  «7  L.  ed.  1044, 
23  Sup.  Ct  Rep.  671,  which  held  that  a 
right  of  way  over  public  land  [173]  grant- 
ed by  tbe  United  States  for  railway  pur- 
poses could  not  be  eztiDguiahed  by  adverse 
poskessioD  under  the  statute  of  limitations 
of  the  stste  in  whicb  the  land  lay.  The 
ground  of  that  decision  i.as  that  the  grant 
to  tbe  railroad  was  not  a  conveyance  of 
tbe  land  in  fee  simple  absolute,  but  a 
limited  grant  "on  an  implied  condition  of 
reverter  in  the  event  that  the  company 
ceased  to  use  or  retain  the  land  for  the 
purpose  for  which  it  was  granted."  This 
decision  has  been  met  for  some  eimilar 
caaea  elsewhere  by  the  act  of  June  24,  IB12, 
chap.  181,  87  SUt.  at  L.  138.  Union  P. 
R.  Co.  T.  Laramie  Stock  Yards  Co.  £31 
n.  B.  190,  ante,  170,  St  Bup.  Ct.  Rep.  101 ; 
Union  P.  R.  Co.  t.  Bnow,  231  U.  S.  204. 
ante,  184,  34  Sup.  Ct  Rep.  104.  But  it 
does  not  apply  to  a  gift  to  a  state  tor  • 
public  purpose  of  which  that  state  is  the 
sole  guardian  and  minister.  As  long  ago 
as  1SS6  it  was  decided  "the  trusts  created 
by  theae  eompaeta  relate  to  a  subject  cer- 
tainly of  universal  interest,  but  of  munici- 
pal concern,  over  which  the  power  of  the 
■tate  is  plenary  and  exclusive;"  and  it  was 
held  that  the  state  of  Michigan  could  sell 
its  school  lands  without  the  consent  of 
Congreu.  Cooper  v.  Roberts,  18  How.  173, 
15  L.  ed.  338.  This  dedaion  adverted  to 
tbe  tact  that  it  had  been  usual  tor  Con- 
gress to  autfaoriia  the  sale  of  lands  if  the 
atate  should  deeire  it,  but  suggested  that 
it  was  unnecessary  (which,  indeed,  fol- 
lowed from  what  was  decided)  and  thus 
met  the  furthe,  argument  here  preased  that 
a  qualifled  permission  to  aell  was  given  to 
Alabama  by  a  much  later  act  of  Uarch  2, 
1827,  chap.  G9,  '4  BUt  at  •..  S3T.  It  also 
disposes  of  other  fo.mfc  of  ths  same  con- 
tention, that  the  atata  law  impairs  the 
obligation  ot  ita  contract,  or  involvea  a 
bre^el)  of  trust,  supposing  that  such  poai- 
tlons  are  open  to  the  state  to  take.  Ameri- 
ean  Emigrant  Co.  v.  Adama  County,  100 
U.  8.  81,  26  L.  ed.  SS3;  Bpdcane  *  B.  C. 
E.  Co.  ▼.  Washington  &  Q.  N,  R.  Co.  210 
U.  8.  ISO,  fiS  L.  ed.  IfiO,  31  Bup  Ct.  Rep. 
IS2.  The  gift  to  tha  sUte  is  aheolute,  al- 
though,   no   doubt,   as   a^id   in   Cooper   v.   , 


e  is  a  sacred  obligation  ini- 
iblic  faith."  Bntthat[lT«1 
morary,  like  the  one  diaenaaed 
laUinger,  218  U.  8.  84,  64  I^ 
p.  Ct  Rep.  224,  and  even  in 
lot  be  broken  by  a  sate  and 
!  a  fnnd,  a*  in  that  ease;  a 
ie*4  that  haa  not  been  nn- 
ig  tbe  states.  See  further 
too,  170  U-  S.  S8S,  894,  42 
182,  18  Sup.  Ct.  Rep.  Q50. 
:e  was  placed  upon  Vincennes 
Indiana,  14  How.  208.  14  L. 
e  decision  of  tbe  majority  in 
ted  upon  tbe  grant  having 
>  a  private  corporation,  of 
its  could  not  he  impaired  by 

rf  Cooper  V.  Roberts  and  of 
said  is  tha*  the  state  has 

itbject  this  land  in  its  bands 

f  incidents  of  other  title*  in 
that  the  judgment  must  be 

them  P.  R.  Co.  v.  Ely,  107 
L.  ed.  030,  642.  26  Sup.  Ct. 

Brmed. 


NAL  BAHK  OF  READING. 
Reporter's  ed.  IT^-ISO.) 


-  Feientlon  of 


that  the  retention  of  a  phys- 
by  the  vendor  is  fraud  per 
irely  evidence  of  fraud,  even 
it  nothing  inconsiBtcnt  with 
ct  honesty,  is  not  applicable, 
a.  where  the  inherent  naturu 
ion  and  the  attendant  circum- 

B  presumption  of  fraud  aris- 
ntion  ot  possession  by  vendor 
note  to  Wilton  v.  Walrath, 
.)    1131. 

er  mere  Inconvenience  as  to 
itisfactory  explanation  of  the 
issetsion  oy  ue  vendors — see 
:bamberlaiD  Co.  y.  Tattle,  26 
M. 

and  delivery  by  warehouse- 
:  for  his  own  proper^  as  a 
mifer  of  poaeesaion  eascntial 
»dge — see  notes  to  State  v. 
Co.  le  L.R.A.(N.S.)  ECTi 
lat  Bank  r.  Taylor,  3D  L.R.A. 

to  delivery  and  poiiesaion  of 
•d — see  note  to  ycAtman  v. 
Sav.   last  24   L.   ed.   U.   S. 
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■tftiKca  mn  nch  ■■  to  preclude  the  poiei- 
bilitj  of  •  deliver;  b;  the  vtaiot  that  would 
b«  eoBtietent  with  the  ftvawed  and  fair  pur- 
poM  of  the  ule,  or  where  the  Rbmtce  or  ■ 
pbTrieal  delivery  ie  excuwd  by  the  Dsag«i 
of  the  trade  or  bueineH  in  which  the  eale 


le-jjt? 


luleat  CoDTejances, 


1  DigMtBup.  cVlBoa.r' 

Pledge    —  of   distillery    warebonse    i 
celpts  —  change  of  possesilon. 
2.  PhyBice)    delive  " 


pledge  by  a  diltillini;  company  of  a  apecilied 
number  of  barrel*  of  whiaky  atored  in  its 
own  bonded  distillery  warehouse,  accom- 
panied  by  the  ieBoance  and  transfer  to  thv 
pledgee,  conformably  to  trade  usage,  of  the 
diatiliing  company 'a  ware  house  receipts 
repreaentinK  aucb  whisky,  which,  though 
stored  In  the  company's  own  warehouse,  is 
in  the  control  of  the  Federal  government, 
and  cannot  be  removed  without  payment  of 
the  iotemal  revenue  tax. 
(For  Dttwr  cases,  see  Fledse.  18-21,  In  Digest 
Sup.  Ct.  1W8.) 

[No.  lis.] 

Argued  December  B  and  10,  1913.     Decided 
Jasnary  20,  1914. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  decree  which  affirmed  a  decree 
at  the  District  Court  for  the  Western  Di 
trict  of  Pennsylvania,  ■uBtaining  a  pledge 
OS  against  tlie  trustee  in  bankruptcy  of  the 
pledgeor'a  estate.     Alflrmed. 

See  same  caae  below,  109  C.  C.  A.  437, 
187  Fed.  Q89. 
The  facto  arc  atated  in  the  opinion. 
Hr.   Josepb   Hill   Brinton   argued   the 
came  and  filed  a  brief  for  appellant; 

It  ia  necessary  not  only  that  appearances 
should  agree  with  the  real  state  of  thing-j, 
but  also  that  the  real  state  of  things  should 
be  honest  and  consiatent  with  public  policy, 
and  that  it  afford  no  unnecessary  facility 
(or  deception. 

Clow  V.  Woods,  B  Serg.  A  H.  277 ;  9  Am. 
Dec.  346. 
A  man  may  not  be  his  own  warebouseman. 
Tradetmen's  Nat.  Bank  *.  Thomas  Kent 
Ufg.  Co.  ISe  Pa.  SS6,  OS  Am.  St.  Rep.  976, 
40  AtL  1018;  Uoon  v.  Jagode,  ]9S  Pa.  ]S3, 
4S  Atl.  723;  Security  Warehouaing  Co.  v. 
Hand.  206  U.  8.  418,  51  L.  ed.  1117,  27 
Sup.  Ct.  Rep.  720,  11  Ann.  Can.  739;  Re 
Millboume  Hills  Co.  SO  LJl.A.fN.B.)  652, 
96  C.  C.  A.  829,  172  Fed.  177. 

Posseasfon  of  the  subject  of  the  pledge 
k  an  almost  universal  requirement  of  the 
law  of  pledge  to  perfect  the  pledgee's  title. 
Collins'a  Apped,  107  Pa.  B90,  52  Am. 
Rep.  479. 
«■  Ih  ad. 


The  convenience  of  the  partiea  le  not  of 
moment. 

Jenkins  v.  Eichelberger,  4  Watts,  121, 
28  Am.  Dec.  601. 

Delivery  muat  ba  actual,  and  not  merely 
symbolical,  where  actual  delivery  Is  prac- 
ticable, and  U  it  is  not  practicable,  the 
party  should  leave  nothing  undone  to  secure 
the  public  from  deception. 

Barlow  v.  Fox,  203  Pa.  114,  52  Atl.  67. 

If  a  purchaser  pays  the  price  for  the 
goods  purchased  by  him,  without  taking  poa- 
seasion  of  them,  he  takes  the  risk  of  the 
integrity  and  solvency  of  his  vendor  when 
the  rights  of  a  subsequent  bona  tide  pur- 
chaser or  an  execution  creditor  arise. 

White  V.  Gunn,  206  Pa.  289,  S4  Atl.  001; 
Clow  V.  Woods,  6  Serg.  ft  R.  275,  B  Am. 
Dec.  340. 

A  distiller  cannot  pass  title  to  whisky  tn 
his  own  warehouse  1^  delivery  of  receipts 

Union  Trust  Co.  v.  TrumbuU,  137  III.  146, 
27  N.  E.  24. 

In  Pennsylvania,  at  least,  the  queatioo 
as  to  the  validity  of  such  warebouae  reedpta 

Keil  V.  Harris,  4  Sadler  (Pa.)  801,  6  AU. 
760;  Miller  v.  Browaraky,  130  Pa.  372,  18 
Atl.  643;  Roaenbaum  v.  Batjer,  164  Pft. 
544,  26  Atl.  764;  Sloan  ▼.  Johnson,  20  Pa. 
Super.  Ct.  64S. 

Messrs.  A.  Leo  Well,  lAwrenoe  Max- 
welt,  and  Philip  8.  Zleber  argued  the 
cause,  and,  with  Mr.  Thomas  laeger  Snydsr, 
Sled  a  brief  for  appellee: 

The  validity  of  a  pledge  or  eontraet  of 
sale,  or  what  constitDtcs  delivery  under  the 
laws  of  any  state,  must  Ik  determined  by  the 
local  law  of  the  state  in  which  the  transac- 
tion took  place. 

First  Nat.  Bank  v.  Guarantee  Title  A  T, 
Co.  101  C.  C.  A.  fi07, 178  Fed.  189;  Bryant  t. 
Swofford  Bros.  Dry  Goods  Co.  214  U.  S.  279, 
63  L.  ed.  9S7,  29  Sup.  Ct.  Rep.  S14;  Thomp- 
son V.  FalrbankH.  196  U.  B.  616,  49  1,.  ed. 
677,  26  Sup.  Ct.  Rep.  306;  York  Mfg.  Co.  v. 
Cassell.  201  U.  8.  344,  60  L.  ed.  782,  26 
Sup.  Ct.  Rep.  4S1;  Dooley  v.  Pease,  ISO 
U.  B.  120,  46  L.  ed.  467,  21  Sup.  Ct.  Rep. 
329;  Security  Warehousing  Co.  v.  Hand, 
206  U.  S.  416,  61  L.  ed.  1117,  27  Sup.  Ct. 
Rep.  720,  11  Ann.  Cas.  780. 

No  unbending  test  of  the  aufflciency  of 
delivery  and  retention  of  poaeesaion  can  be 
applied  to  all  csiea;  in  passing  upon  the 
sufficiency  of  posBCMioD  taken  by  the  pur- 
chaaer  In  any  particular  case  there  must  be 
taken  into  consideration :  (a)  the  character 
of  the  property;  (b)  the  use  to  be  made  of 
it;  Ic)  the  nature  and  object  of  the  trln*. 
action;  (d)  the  position  of  the  partlea; 
and   (e)    the  uaages  of  trade  or  business. 
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Clow  V.  Woods,  6  Serg.  k  R.  87S,  9  Am. 
Dec.  348;  McKibbin  v.  Martin,  64  Pa.  3S2,  8 
Am.  Sep.  G8S;  Twyne'B  Cue,  3  Coke,  80,  1 
Smith,  Lead.  Cu.  eth  ed.  1,  6  Eng.  Rul.  Cu. 
£;  Hugiu  V.  RobiDMn,  24  Pa.  9;  Barr  t. 
Scitt,  63  Pa.  266;  Crawford  t.  Davii,  99 
Pa.  B76;  Ceflana  j.  Nimick,  113  Pa.  70,  4 
Atl.  193;  Stepheni  t.  Qifford,  137  Pa.  219, 
81  Am.  St.  Rep.  808,  80  Atl.  642;  Prewel 
Bice,  142  Pa.  883,  21  AtL  813;  GarreUon 
T.  Hackenberg,  144  Pa.  107,  22  Atl.  876; 
Bell  V.  McClotkejr,  166  Pa.  319,  28  Atl. 
647;  Ooddard  v.  Weil,  166  Pa.  419,  30 
Atl.  1000;  Keritom  Watch  Caae  Co, 
Fourth  Street  Nat.  Bank,  104  Pa.  53S,  46 
Atl.  323;  Barlow  *.  Fox,  203  Pa.  114, 
Atl.  67;  WbiU  V.  Qunn,  206  Pa.  229,  S4 
Atl.  901;  Babb  t.  ClemBOD,  10  Berg.  A  R. 
410,  13  Am.  Dec.  6B4;  Martin  t.  Mathiot,  14 
Serg.  &  R.  214,  16  Am.  Dee.  491;  Hower 
V.  Geesaraan,  17  Serg.  ft  R.  261;  Shaw  t. 
Ltvj,  17  Serg.  4  R.  W;  Wilbur  t.  Strick- 
land,  1  Bawie,  468;  Eerron  t.  Frj,  2  Pmr. 
ft  W.  283;  Carpenter  v.  Mayer,  6  Wattfl. 
483;  Trovillo  t.  Shingles,  10  Watts,  4.181 
Hoofsmitb  T.  Cope,  8  Wbart.  63;  Young  *. 
M'Clure,  2  Watta  ft  S.  147;  Cadbury  v. 
Nolen,  6  Pa.  320;  Hajnea  *.  Hunaicker,  86 
Pa.  66;  Born  t.  Shaw,  29  Fu.  2S8,  72 
Am.  Dec.  633;  Milne  t.  Henrf,  40  Pa.  362; 
Orabam  v.  McCreary,  40  Pa.  616,  80  Am. 
Dec.  SSI;  Brawn  t.  Keller,  43  Pa.  104,  82 
Am.  Dec.  654;  Bteelwagon  v.  Jeffries,  44 
Pa.  407;  Fij  v.  Miller,  46  Pa.  441 ;  Dewart 
T.  Clement,  48  Pa.  413;  Long  v.  Knapp,  &4 
Pb.  614;  Smith  t.  Criiman,  91  Pa.  428; 
Btadtfeld  v.  Huntsman,  92  Pa.  63,  87-  Am. 
Rep.  601;  Parks  t.  Smith,  94  Pa.  46;  Pear- 
son T.  Carter,  94  Fa.  1S6;  Brunanlck  ft  B. 
Count;  T.  Hoover,  06  Pa.  609,  40  Am.  Rep. 
674;  Ziegler  t.  Handrick,  106  Pa.  67;  Buck- 
ley *.  Duff,  114  Pa.  696,  8  Atl.  188;  Ditman 
*.  Ranle,  184  Fa.  826,  16  Atl.  619;  Peek 
V.  Heim,  127  Pa.  600,  14  Am.  St.  Rep.  665, 
IT  AtL  984;  Renninger  t.  Spate,  126  Pa. 
m,  IS  Am.  St.  Rep.  602,  18  Atl.  406; 
Ajen  V.  MeCandleu,  147  Pa.  49,  23  Atl. 
844;  Cauiaetd  t.  Van  Brunt,  173  Pa.  428, 
34  Atl.  230;  Lebr  v.  Brodbeck,  192  Pa.  536, 
73  Am.  St.  Sep.  828,  43  Atl.  1006;  Rigga  t. 
Bair,  213  Pa.  402,  62  Atl.  1086;  Hill  *. 
Leihig  Mfg.  Co.  3  Pa.  Super.  Ct.  398; 
Gattle  Bros.  t.  Kicmp,  8  Pa.  Super.  Ct.  614 ; 
Jones  T.  Harref,  9  Pa.  Super.  Ct.  82S; 
Kendig  t.  Binkl^,  10  Pa.  Super.  Ct.  483. 

For  some  purpose,  the  gorerameut  bad  the 
control  and  a  joint  possession  of  the  whisky 
stored  In  the  warehouse. 

United  SUte*  v.  38  Barrels  of  High 
Wiurs,  7  Blatcht.  4S9,  Fed.  Cas.  No.  18,466: 
United  Statw  t.  Witten,  143  U.  8.  76,  36 
fttO 


I*  ed.  81,  12  Sup.  Ct.  Rep.  378;  McCullougk 
T.  Large,  20  Fed.  309. 

A  transfer  of  proper^  in  the  hauda  of  a 
bailee  is  good  against  the  creditors  of  tb« 
owner  without  actual  delivery. 

Linton  t.  Buti,  7  Pa.  89,  47  Am.  Dee. 
501 ;  Worman  t.  Kramer,  73  Pa.  386 ;  Wooda 
T.  Hull.  81  *Pa.  453;  Caulfield  t.  Van 
Brunt,  173  Pa.  433,  84  Atl.  230. 

PoweMion  may  be  held  by  a  third  penon 
tor  the  pledgee,  when  such  person  will  be 
considered  as  the  pledgee's  agent. 

Brown  v.  Warren,  43  N.  H.  480;  TibbetU 
V.  Flanders,  18  N.  E.  266;  McCreadj  ▼.  Has- 
lock,  3  Tenn.  Ch.  13;  Johnson  v.  Smith,  11 
Humph.  398;  Weems  t.  Delta  Mesa  Co.  33 
La.  Ann.  973;  First  Nat.  Bank  v.  Harknesa, 
48  W.  Va.  166,  32  L.R.A.  406,  24  S.  E.  546; 
Lewis  T.  DilUrd,  22  C.  C.  A.  488,  40  U.  S. 
App.  404,  76  Fed.  688. 

As  between  the  parties  themselTea,  an 
actual  delivery  may  not  be  necessary,  and 
the  possession  may  be  regsrded  aa  construc- 
tive where  the  contract  places  it. 

Huntington  v.  Sherman,  60  Cono.  4 67, 
88  Atl.  769;  Tuttle  v.  Robinson,  78  Dl. 
332;  Martin  v.  Reid,  11  C.  B.  N.  S.  730,  31 
L.  J.  C.  F.  N.  S.  128,  6  L.  T.  N.  S.  727. 

Where  personal  property  ia  pledged,  the 
pledgee  acquires  the  legal  title  and  the  pos- 
session. If  it  remain  in  the  apparent  pos- 
session of  the  pledgeor,  he  holds  as  agent  of 
the  pledgee. 

Easton  v.  German-American  Bank,  12T 
U.  S.  632, 32  L.  ed.  210, 8  Sup.  Ct.  Rep.  1207. 

Established  trade  customs,  when  long 
continued  and  unbroken,  bring  with  them 
strong  presumptions  of  their  l^ality  and 
validity. 

12  Cyo.  1063,  1061,  1084;  Priestley  v. 
Pratt,  L.  R.  2  Ezch.  102,  38  L.  J.  Bich.  N.  8. 
80,  18  L.  T.  N.  S.  84,  16  Week.  Rep.  839; 
Qhen  v.  Rich,  8  Fed.  169;  Tyson  v.  Smith,  » 
Ad.  ft  EI.  406,  8  Eng.  Rul.  Cas.  318;  Cos  t. 
Charleston  F.  ft  M.  Ins.  Co.  3  Rich.  L.  S3S, 
45  Am.  Dec.  771;  Horton  v.  Beekman,  0 
T.  R.  760;  Miller  v.  Browareky,  130  Pa. 
378,  18  Atl.  843;  GuiUon  v.  Earnshaw,  16D 
Pa.  468,  34  Atl.  646;  White  v.  GunA,  206 
Fa.  820,  54  AtL  901. 

The  property  could  not  have  been  levied 
upon  and  sold  under  judicial  procees  againat 
the  bankrupt,  because  whisky  In  a  distillery 
bonded  warehouse  is  not  subject  to  levy. 

Fischer  t.  Dandistal,  0  Fed.  146;  McCut 
tough  V.  I«rge,  20  Fed.  309. 

There  was  no  constructive  fraud. 

White  V.  Gunn,  80S  Pa.  220,  54  Atl.  001 ; 

McCullougb    v.    Willey,    800    Pa.    172,    49 

AtL  044;    Williams  v.  Bristol  Rolling  Hill 

Co.  174  Fa.  200,  34  Atl.  i*i;   Ooddnrd  v. 

.--  MS  V.  B. 

DiailizedbyGOOgrC 


TANEY  V.  PKNM  NAT.  BANK. 


ITft-Ul 


Wall,  lU  Pa.  4JS.  30  Atl.  1000;  Daviea 
OxamUtf,  43  Pa.  Super.  CL  506;  Qibaon 
T.  SteTOU,  8  How,  884,  12  L  ed.  1183; 
WUttk  T.  Phelpa,  181  Maaa.  317,  63  N.  B. 
M7i  Nortbera  Meroutile  Co.  t.  BchuIU,  68 
Waah.  3M,  105  Pu.  WO;  Kingil^  ▼.  White, 
S7  Vt.  6U. 

Tba  bank,  being  a  bona  flde  pledgee  for 
▼alue  in  dae  coujm  of  biuiueu,  by  the  de- 
liveiy  of  the  warehouM  receipt!  for  tfa« 
wbiaky  in  eontroverij  for  a  loan  obtained 
from  it  before  the  adjudication  in  bank' 
mptcy,  ia  entitled  to  the  whikkj  aa  against 
the  bankrupt,  hla  tnutee,  and  hla  creditors. 

FattiMm  T.  Dale,  115  C.  C.  A.  839,  106 
Fed.  fi;  Merchants'  Nat.  Bank  t.  Roxburj 
DUUlUng  Co.  lea  Fed.  76. 

[1T»]  Mr.  Justice  Hn^ea  deUvered  the 
opinion  of  the  eourt: 

On  February  3,  1S08,  a  petition  in  bank- 
niptey  was  Bled   against   the   Miller   Pure 
Bye    Diatilling    Company;    it    was    adjudi- 
cated a  bankrupt  on  February  19,  1908,  and 
the  appellant  was  appointed  trustee.     The 
P«nn  National  Bank  of  Reading,  Fennsyl- 
nnia,  the  appellee,  iaterrened  in  the  bank- 
niptcy  proceeding  with  a  petition  asking 
fw  the   deUTcry   to   it  of  200   barrels   of 
whisky  stored  in  the  bonded  warehouse  of 
tbs  diatilling  company,   up<Hi   the  ground 
Uiat  the  property  bad  been  lawfully  pledged 
by  the  company  to  the  bank.     The  district 
Murt   sustained    the    lien    and    accordingly 
'^d  the  claimant  entitled   to  the  dellTery 
•ooght    (178   Fed.   806);   and,   on   appeal, 
^is  decree  was  affirmed  by  the  circuit  court 
<tf  appeals  ( 109  a  C.  A.  437,  187  Fed.  88S  ] . 
The  pertinent  facts  are  these:  On  Aug- 
■i*t  27,  1S07,  the  bank  lent  to  the  dUtilling 
^'<^paay    92,800,    tor    which    the    company 
S^,Te    its    four    montha"    note,    reciting    the 
4«pasit    with    the    bank,    aa    collateral    se- 
^«aflty,    of    '^00    bbls.    whisky    In    bonded 
J^^rehonse  at  Womelsdorf,  Pa.,  as  per  Ware- 
*^QUM   Beets,  gauger's  ctf.  etc.  accompany- 
ing."    The  form  of  the  receipts  ia  ^own 
^9  tbs  fallowing  copy  of  one  <A  them: 

^''o.  1484.  at  Bbla. 

First  District  «f  Pennsylvania. 
United  Statea  Internal  Rerenue  Dlstillefy 
Bonded   Warehoosa  of  HUler   Pure  Bye 
Distilling  Company, 
^yeland,  Berks  Ott^  Pa.,  August  26th,  1907. 
Beeetved    on     Btorsge    from    Onrselves 
ISrenty-flTa    (26)    Barrels   of   Miller   Pure 
byt  Whisky  DistiUed,  Marked  and  Nnm- 
Wed  aa   per  Record  Attached,  Subject  to 
eur  Order  and  Risk  of  Loss  or  Damage  by 
Fire,  The  Elements,  Lealcage,  Evaporation 
or  Accident,  Deliverable  only  upon  Surren- 
der of  this  Certifleate,  Payment  of  Tax  and 
other    [ISO]    ChargM    due   Dtereon,    and 
M  Ii.  «d.  36 


Btorsge  at  the  Rate  of  Pive  Cents  per  Barrel 
per  month,  from  August  Seth,  1907. 

Inspection  Spring  1007. 

Stored  in  Warehonse  No.  2. 

Serial  Nob.  of  Packages  7064/7088. 
Miller  Pure  Rye  Distilling  Co., 
S.  V.  Nagle,  President. 

Address  all  Communications  to  MUler 
Pure  Rye  Distilling  Company,  Philadelphia, 
Pa- 

Special  Notice — Particular  care  should 
be  taken  of  this  Certificate  as  the  whisky 
cannot  be  delivered  without  its  surrender. 

These  receipts  were  indorsed  l>y  the  com- 
pany, and,  with  the  ganger^s  certiflcates, 
were  delivered  to  the  bank.  The  whisky  it- 
self was  not  actually  delivered,  and  re- 
mained in  the  bonded  warehouse.  The  note 
not  being  paid  at  maturity,  the  bank,  npoa 
noting,  sold  the  warehouse  receipts  at  pub- 
lic eale  on  February  fi,  ISOS,  and  beoune 
the  purchaser.  This  sale,  liowever.  Is  not 
material  to  the  preaent  question,  which 
turns  upon  the  validity  of  the  lien. 

There  is  no  doubt  aa  to  the  intention  and 
actual  good  faith  of  the  parties.  The  loan 
was  made  in  reliance  upon  the  designated 
security,  and  the  ground  of  attack  is  that 
the    lien    f sited    far    want    of    delivery    of 

The  legal  effect  of  the  transaction  de- 
pends upon  the  local  law.  TIiomps<ni  v. 
Fairbanks,  196  U.  B.  fil8,  49  L.  ed.  677, 
2S  Sup.  Ct.  Rep.  306;  Humphrey  v.  Tat- 
man,  193  U.  S.  01,  49  L.  ed.  066,  25 
Sup.  Ct.  Rep.  687;  York  Mfg.  Go.  v.  Caa. 
seU,  201  U.  S.  344,  60  L.  ed.  782,  26  Snp. 
Ct.  Rep.  481;  Hlseock  v.  Variek  Bank, 
208  U.  S.  28,  51  L.  ed.  04S,  27  Sup.  Ct. 
Rep.  881;  Security  Warehousing  Co.  r. 
Hand,  206  U.  S.  41S,  426,  51  L.  ed.  1117, 
1123,  27  Sup.  Ct.  Rep.  720,  II  Ann.  Gas. 
799;  Bryant  v.  Swofford  Bros.  Dry  Goods 
Co.  214  U.  S.  270,  53  L.  ed.  097,  29  Bap. 
Ct.  Rep.  614.  Reviewing  the  decisions  of 
the  supreme  eourt  of  Pennsylvania  with 
respect  to  sales, — the  principles  of  which 
were  deemed  to  be  applicable, — the  circuit 
court  of  appeals  reached  the  following  con- 
clusion; "It  suffices  to  say  that  the  law  of 
[ISl]  Pennsylvania,  in  respect  of  the  ques- 
tion we  are  now  considering,  is  settled  by  a 
line  of  cases  extending  through  nearly  a  oen- 
tury.  Starting  with  the  policy  ef  the  stat- 
ute of  Elizabeth,  for  the  circumvention  of 
fraud  and  deceit  in  sale*  of  personal  prop. 
irty  (which  nowhere  in  terms  refers  to 
retention  of  possession  by  a  vendor,  it  has 
wisely  developed  the  spirit  of  that  statute 
and  evolved  the  salutary  rule,  that  whers 
there  is  nothing  in  the  caae  but  the  reten- 
tion of  a  physical  poesessiim  by  the  vendw, 
which   he  ia  capable  of  ddlwlng  to  tka 
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*eade«,  such  nUntioii  it  triiiid  per  »€,  and 
not  merel;  evidence  of  fraud,  eTen  though 
there  be  nothing  inconsiitent  with  the  moat 
perfect  honeatf.  But  thii  rule  la  Dot  ap- 
plied b;  the  courts  ot  PennsjlTaoia  to 
caaea  where  the  inherent  nature  of  the 
tranaaction  and  the  attendant  circum- 
atanees  are  auch  as  to  preclude  the  possi- 
bility ot  a  deli  very  by  the  vendor,  that 
would  be  consistent  with  the'  avowed  and 
fair  purpose  of  the  sate,  or  where  the 
absence  of  a  physical  delivery  is  excused  by 
the  usages  of  the  trade  or  business  in 
which  ihe  sale  was  made."  109  C.  C.  A. 
4S7,  444,  187  Fed.  6SB,  806. 

We  entertain  no  doubt  sa  to  the  correct- 
ncM  of  this  sUtement  (Clow  v.  Wuoda,  6 
Serg.  &  R.  ST7,  0  Am.  Dec.  346;  Barr  v. 
Rettx,  S3  Pa.  SSB;  McKibbin  v.  Martin,  64 
Pa.  3S2,  3  Am.  Rep.  688;  Crawford  v. 
Davis,  00  Pa.  G70;  Stephens  v.  Oifford,  137 
Pa.  210,  El  Am.  St.  Rep.  288,  20  Atl.  G42| 
Pressel  v.  Bice,  142  Pa.  2S3,  21  Atl.  813; 
Qarretson  v.  Hackenberg,  144  Pa.  107,  22 
Atl.  875;  Barlow  v.  Fox,  203  Pa.  114,  62 
Atl.  67;  White  t.  Gunn,  205  Pa.  22S,  64 
Atl.  001),  and  it  was  in  the  light  of  thess 
principles  that  the  court  below  held  that, 
considering  the  situation  of  the  property 
and  the  usages  ot  the  business,  the  transac- 
tion in  question  was  valid. 

To  insure  collection  of  the  heavy  tai 
that  is  laid  upon  distilled  spirits,  the  pro- 
duction is  carefully  supervised  and  the 
product  is  impounded.  Rev.  Btat.  9§  3247- 
3S34,  U.  B.  Comp.  Stst.  1901,  pp  2107- 
218S,  aa  amended;  act  of  May  28,  1S80, 
chap.  108,  21  SUt.  at  L.  140;  act  of  August 
27,  1894,  chap.  340,  SI  48-67,  SB  Stat,  at  L. 
SOO,  663-508,  U.  8.  Comp.  Stat.  1001,  pp. 
2100,  2141-2146.  2102,  2062,  2160,  2117. 
Every  distiller  [182]  is  required  to  provide, 
at  his  own  expense,  "a  warehouse,  to  be  situ- 
ated on  and  to  constitute  a  part  of  his  dis- 
tillery premises,  and  to  be  used  only  for  the 
storage  ot  distilled  spirits  of  his  ovm  manu- 
facture until  the  tAx  thereon  shall  have 
been  paid."  This  warehouse,  when  approved, 
by  the  Commissioner  of  Internal  Revenue, 
is  declared  by  the  statute  to  be  "a  bonded 
warehouse  of  the  United  States,  to  be 
known  aa  a  distillery  warehouse,"  and  i* 
"under  the  direction  and  control  of  the  col- 
lector of  the  diitriot,  and  io  charge  ot  an 
internal-revenue  storelraeper,  assigned  there- 
to by  the  Commiuioner"  (S  3271).  While 
the  statute .  provides  that  "every  distillery 
warehouse  ahaU  be  in  the  joint  custody  <rf 
the  storekeeper  and  the  proprietor  there- 
of," the  control  ot  the  government's  repre- 
sentative Is  made  dominant,  as  in  the  na- 
ture ot  the  ease  it  must  be  in  order  to 
tulfll  the  purposea  ot  the  act.  The  ware- 
house, tbe  atfttnte  continues,  "shall  be  kept 


securely  locked,  end  shall  at  no  tine  be 
unlocked,  or  opened,  or  remain  open,  un- 
less in  the  presence  of  such  storekeeper,  or 
other  person  who  may  be  designated  to  act 
for  him,  as  provided  by  law;  and  no  ar- 
tidea  aliall  be  received  in  or  delivered  from 
such  warehouse  except  on  an  order  or  per- 
mit addressed  to  the  storekeeper  and  signed 
by  the  collector  having  control  ot  the  ware- 
house" (I  32T4).  Under  the  department*! 
r^ulations  "the  only  lock  to  the  warehouse 
door  must  be  the  government  lock,  the  key 
of  which  must  at  all  times  be  in  charge  of 
the  storekeeper."  Here  must  be  an  im- 
mediate removal  ot  the  diatillcd  spirits  to 
the  distillery  warehouse  aa  soon  as  they 
are  drawn  into  casks  or  packagta  and 
gauged,  proved,  and  marked,  as  required, 
and  thereupon  the  internal  revenue  gwiger 
"shall,  in  the  presence  ot  the  stordteeper 
of  the  warehouse,  place  upon  tha  head  of 
the  cask  or  package  an  engraved  atamp, 
which  shall  be  signed  by  the  collector  of 
the  district  and  storekeeper  and  gauger ;  and 
shall  have  written  thereon  the  number  of 
proof-gallons  contained  [183]  therein,  the 
name  of  the  distiller,  the  date  ot  the  re- 
ceipt in  the  warehouse,  and  the  aerial  num- 
ber of  each  cask  or  package,  iq  progreaaiv* 
order,  as  the  same  are  received  from  the 
distillery"  (|  3287;  act  of  May  28,  1880, 
21  SUt.  at  L.  147,  chap.  lOB,  |  0,  U.  8. 
Comp,  SUt.  1901,  p.  2130).  The  spirlta 
must  be  entered  for  deposit  in  the  warc- 
housr  under  the  regulations  prescribed  fay 
the  coniraiasioner,  and  bond  must  be  given 
for  the  payment  ot  the  Ux.  The  sUtuta 
gives  the  tonn  of  the  entry  which,  made 
in  triplicate  and  duly  verified,  muat  aet 
forth  the  name  ot  the  person  making  it. 
the  designation  ot  the  warehouse,  the 
specillcstion  of  the  spirits  deposited,  with 
the  marks  and  serial  numbers  of  the  pack- 
ages, ete.,  and  a  sUtement  of  the  amount 
ot  tax.  Withdrawal  may  be  made  •«  pay- 
ment ot  the  Ux — which  is  payable  within 
eight  years~^y  application  to  the  collec- 
tor in  charge  of  the  warehouse,  and  the 
making  ot  a  withdrawal  entry  (|g  3203, 
3204  aet  ot  May  28,  18S0,  21  SUt.  at  L. 
145,  146,  cbap.  108,  II  4,  fi,  U.  8.  Comp. 
Stat.  1001,  pp.  2133,  2135;  act  of  Augnat 
87,  1S04,  28  But.  at  L.  663,  chap.  S4>, 
S  49,  U.  S.  Cotnp.  SUt.  1001,  p.  2141). 
Provision  is  made  for  regauging  and  for  an 
allowance  tor  low  from  leakage  or  evapo- 
ration (id.  I  60;  act  of  March  3,  1800,  chap. 
435,  30  SUt.  at  L.  1349,  U.  8.  Comp.  SUt. 
ISOl,  p.  2147;  aet  <a  Jan.  13,  1003,  chap. 
134,  32  SUt.  at  L.  770,  U.  S.  Comp.  SUt. 
Supp.  IBll,  p.  065)  ;  and  after  four  yean 
the  spirits  may  be  bottled  in  bond,  in  a 
separate  portion  of  the  warehouse,  set  apart 
tor  that  purpose,  under  tbs  superrlston  of 
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the  goTamiDMit  official  (act  of  Mtrch  3. 
1B97,  elwp.  S79,  SB  Stat,  at  U.  826,  U.  S. 
Camp.  Stat.  1901,  p.  8160).  Tbe  store- 
keeper Is  to  keep  "■  wirehouBe-book"  in 
which  all  depoalts  and  deliveries  are  to  be 
entered  with  appropriate  description,  inctud 
ing  msrka  and  Mrial  numberi  (§  3301). 
And  the  removal  "of  an;  distilled  spirits 
from  a  diatillery  warehouse  ...  in 
may  manner  other  than  is  provided  by  law" 
ia  punithabk  by  fine  and  imprisonment 
(f  32>6). 

The  minute  regulations  of  the  statute, 
and  the  provision  for  prolonged  governmen- 
tal control,  proceed  upon  a  recognition  of  tbs 
exigencies  of  the  business.  It  is  •  [184] 
matter  of  common  knowledge  t>iat  the  prod- 
uct is  not  ready  to  be  marketed  for  ron- 
sumption  when  it  il  drawn  from  the  still. 
It  must  undergo  an  aging  process,  and 
for  this  purpose  it  is  kept  in  store  for  sev- 
eral years.  In  laying  the  tax.  Congress  bai 
taken  this  necessity  into  consideration,  per- 
mitting a  long  postponement  of  the  required 
payment,  the  spirits  meanwhile  beiog  held 
in  charge  of  tbe  government's  representa- 
tive. It  w,  however,  a  matter  ot  obvious 
buainesa  importance  that  the  distiller 
should  b«  able  to  release  the  capital  repre- 
sented in  the  cost  of  production  of  the 
Bpirita  in  store,  and  to  make  it  available 
for  further  production;  and  hence  the  prac- 
tice is  well  established  to  deal  with  the 
product  in  the  bonded  warehouse  by  sale 
or  pledge,  atorage  certificate  suitably  iden- 
tifying the  property  being  delivered  in  lieu 
of  the  actual  transfer  of  possession.  The 
district  court  found  as  a  fact  that  it  is 
"the  unbroken  custom  of  the  trade  to  treat 
storage  receipta  for  spirits  as  completely 
equivalent  to  the  spirits  themselves,  and  to 
sell  or  pledge  them  freely  without  ques- 
tion." This  finding  is  approved  by  the 
circuit  court  of  appeals,  and  the  fact  that 
this  custom  exists  we  understand  to  be 
undisputed. 

It  la  argued  for  the  appellant  that  one 
cannot  make  himself  a  warehouseman  of  his 
own  goods,  and  Isnes  so-called  receipta  to 
take  the  place  of  the  delivery  which  the 
law  require*  to  give  effect  to  his  sale  or 
pledge  (Security  Warehousing  Co.  v.  Hand, 
2M  U.  8.  llfl,  422,   BI   L.  ed.   1117,  11Z2, 


Ufg.  Co.  1B6  Pa.  666,  65  Am.  St.  Rep.  S78, 
40  Atl.  1018).  Hie  argument  ignores  the 
special  circumstances  of  tbe  case  and  the 
revtrictione  imposed  by  law  upon  the  dis- 
tiller. The  building  Is  his,  but  the  govern- 
ment is  in  complete  control.  The  Bpirita 
are  bis,  but  he  is  subject  to  fine  and  im- 
prisonment if  he  attempta  to  remove  them. 
It  is  undoubtedly  true  that  the  government 


is  not  strictly  a  bailee, 
sponsihility  to  the  distiller  for  the  aaf»- 
lieeping  ot  the  goods  (United  States  *. 
Witten,  143  U.  S.  76,  78,  38  I,,  ed.  81,  82,  12 
Sup.  Ct.  Rep.  372).  But  the  immunity  [1851 
which  is  incident  to  the  exercise  of  govern- 
mental power  in  no  way  limita  its  effect 
upon  the  distiller's  relation  to  the  good^. 
They  are  effectually  taken  out  of  his  power, 
so  that  he  is  absolutely  unable  to  make  a 
physical  delivery  of  them  until  the  tax  ts 
paid.  On  the  other  hand,  to  pay  tlie  tax 
and  remove  the  property  before  the  aging 
process  la  completed  would  defeat  the  ob- 
ject of  the  deposit  for  which  the  statuto 
provides,  and  would  frustrate  the  purpose 
of  a  transfer  of  spirits  in  bond,  which  is 
an  entirely  lawful  transaction.  In  these 
circumstances,  the  certificates — such  as 
were  here  used — appropriately  represent 
the  property. 

It  is  said  that  the  diatiUer  need  not  use 
his  own  warehouse,  but  may  place  the  goods 
in  one  of  he  general  bonded  warehouses  es- 
tablished under  the  act  of  IBB4  (28  Stat, 
at  L.  664,  66fi,  chap.  34B).  The  appellee 
asserta  that  this  would  be  impracticable; 
that  no  general  bonded  warehouse  had  been 
established  in  the  collection  district  In 
question;  that  there  are  only  twelve  in  the 
entire  country,  with  a  capacity  that  is  ex- 
tremely small  in  comparison  with  tbe  out- 
put of  the  distilleries.  But,  aside  from 
this,  the  distillery  warehouse  is  equally 
recognized  by  law;  it  Is  "a  bonded  ware* 
house  of  the  United  States."  If  ft  is  a  fit 
place  tor  storage,  the  distiller  is  not  obliged 
to  remove  tbe  spirits  elsewhere.  And  while 
they  are  thus  deposited  in  conformity  with 
law,  he  is  not  debarred  from  passing  title 
or  creating  a  special  interest  by  w^  yt 
pledge. 

Tile  fundamental  objection  Is  that  ths 
custom,  to  which  the  entire  trade  is  ad- 
justed, is  opposed  to  public  policy.  But  we 
know  of  no  ground  for  thus  condemning 
honest  transactions  which  grow  out  of  the 
recognized  neceasitiea  of  a  lawful  business. 
The  case  is  not  one  where  credit  may  ba 
assumed  to  be  given  upon  the  faith  of  tbs 
ostensible  ownership  of  goods  in  tbe  debt- 
or's posseesion.  Everyone  dealing  with  dia< 
tillers  is  familiar  with  the  established  prac- 
tice in  accordance  with  which  splrita  ara 
held  In  store,  [186]  under  governmental 
control,  and  are  transferred  by  the  delivery 
of  such  documenta  as  we  have  here.  Xhere 
I  warrant  for  saying  that  creditors  are 
misled  by  delusive  appearance.  The  usage 
serves  a  fair  purpose  and  there  is  no  pub- 
lic policy  which  requires  that  the  trade 
should  be  thrown  Into  disorder  by  a  refusal 
to  uphold  it.  It  Is  urged  that  frauds  may 
be  perpetrated  by  the  duplication  of  such 
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i  but  tha  prcaont  dispute  don 
not  eaU  for  tb«  deUrminatiou  ol  the 
equitle*  m  between  two  innocent  pur- 
eliaeen.  We  are  eonoemeil  here  aimplf 
with  tbe  rights  of  crediton  repreaented  bj 
m  truitee  in  bankruptcy,  uid  we  kgree  with 
the  court  below  in  ita  eoncluaion  that,  in 
the  cirounut«nce*  diecloeed,  his  right  it 
inferior  to  that  of  the  appellee. 

The  decree  i*  ■ffirmed. 

AlBrmed. 


CHAPMAN  k  DEWET  LUMBER  COM- 
PANY Md  CtHtpman  ft  Dewey  Lud  Com- 
pany, FUta.  in  Err., 

ST.  FBANCI8  uivEB  DISIHICT. 

(See  8.  C.  Beporter*!  ad.  186-198.) 

Pnblle  landa  —  awunp  «nd  oTorflowed 
l«nda  ^  miBiuTeyed  «tmu  —  ennlc 
landa. 

1.  The  nnanrreyed  area  within  the  ex- 
terior lioee  of  a  townehip,  deaignated  upon 
the  official  plat  aa  a  meandered  body  of  water 
called  "Sunk  Landa,"  waa  not  conreyed 
to  the  etate  of  Aikftniaa  by  a  patent  from 
tiie  United  Statea,  iaiued  under  the  twamp 
land  act  of  September  2S,  1860  (B  SUt.  at 
L.  S19,  ehap.  84),  which  described  the  land 
eonveyed  aa  tbe  whole  of  the  townehip,  con- 
taining a  apeeifled  number  of  acres  (which 
correeponded  to  the  total  acreaee  of  the 
aarveyed  arew),   according  to  the  ofScial 


nniurveyed  area  waa  in  fact  not  a  lake 
permanent    body    of    water,    but    waa    only 
temporarily    OTerflowed,    and   wae   not  die- 
tinctlr   lower  or  materially  different  from 
tbe  adjoining  lands. 

CFoT  other  caw*,  eee  Public  Lands,  1.  e,  4,  In 
DlxeiC  Bup.  Ct  1008.] 

Public  lands  —  awamp  and  OTcrllowed 

landa  —  paaslnc  at  title. 

E.  The  statea  acquired  only  an  Inchoate 
title  nnder  the  swamp  land  act  of  Septem- 
ber 88,  18S0,  to  landa  which  were  never 
liated  aa  swamp  lands,  although  they  may 
have  been  sneh  in  fact. 
[For  other  ease^  see  Pnbltc  Lands,  I.  e.  4.  In 

Dliest  enpTcL  IWWI 
Public  laadB  —  swamp  *nd  ovardowed 

lands  —  «xtlngnlshliig  Inchoate  title. 

3.  The  inchoate  title  of  the'state  of  Ar- 
kaniaa  to  unidentified  awamn  and  overflowed 
lands  under  ths  swamp  land  act  of  Septem- 
ber ^8,  1850,  was  extinguished  by  a  com- 
promlie  and  settlement  between  the  state 
and  the  United  States,  approved  by  the  state 


Noiv.— On  the  effect  of  meander  line  upon 
boundary  of  Federal  grant — see  note  to  Se- 
earitr  Land  ft  Exploration  Co.  v.  Bums,  48 

L.  ed.  u.  B.  ees. 


legialatnre  in  Ark.  Laws  1897,  p.  88,  and  bj 
Congress  in  the  act  of  April  SS,  18W  (80 
Stat  St  L.  3flT,  ehap.  229),  by  which  tba 


patent- 
ad,  approved,  or  confirmed  to  it  onoer  the 
■wamp  land  act  as  the  full  measure  of  lands 
due  to  it  thereunder,  and  relinquished  to 
the  United  BUtea  all  other  claims  or  de- 
mands, adjusted  or  unadjusted,  growing  out 
of  that  act 
[For  ether  cases,  see  PaUlc  lABda,  L  (l  4,  la 

Dlceat  Bup.  CL  IMS.]  ^^  ^ 

Public  lands  —  swamp  and  oi«rflowed 

lands  —  rellnqnlshment  —  effect  UB 

levee  district. 

4.  A  levee  district  to  which  had  pa  land, 
undeE  Ark.  Laws  1893.  p.  178,  the  state's 
incfaoate  title  to  listed  landa  under  the 
swamp  land  act  of  September  28,  18M,  la 
bound,  as  a  subardinate  agenn  of  the  stat^ 
b^  the  aubaequent  action  of  the  state  In  re- 
linquishing ita  ineboaU  title  to  the  United 
States  as  part  of  a  compromise  and  settle- 

IF'or  olbei  easee,  sea  PabUe  Uuidi^  L  c,  4.  la 
Di(wt  Bop.  CL  1908.] 

[No.  82.] 

Argued  December  18,  IIIS.     Decided  Jan- 
uary 28,  1S14. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkaxisas  to  review  a  decree 
wMch  affirmed  a  decree  of  the  Chaneer7 
Court  of  Poinsett  County,  in  that  sUte,  la 
favor  of  plaintiff  in  a  suit  by  a  levee  dis- 
trict to  recover  for  timlier  alleged  to  have 
been  wrongfully  cut  from  unanrreyed  lands. 

See  same  ease  below,  100  Arit.  H,  IW 
S.  W.  026. 

The  facta  are  stated  in  the  opinion. 

Mr.  Henry  D.  Ashley  argued  the  oana^ 
and,  with  Mr.  WlUlam  8.  Gilbert,  filed  « 
brief  for  plaintiffs  in  error : 

The  whole  township  theory  la  the  tmif 
one  which  would  pnt  the  title  in  the  plaia- 
tiS  levee  board.  This  theory  ia  against 
numerous  deciaiona  of  this  court  and  against 
the  rulingi  of  the  I«nd  Departmmt  of  the 
United  States  and  the  oitire  system  for  the 
survey  and  disposition  of  the  public  landa. 

Re  Arkansas  Sunk  lAnda,  37  Land  Dee. 

34S,  488;   Cragin  *.  Powell,  128  U.  8.  891, 

L.  ed.  666,  9  Sup.  Ct.  Re^.  COS;  Little 

Williams,  8B  Ark.  37,  113  S.  W.  S40| 
Gaziam  v.  PfaiUipa,  80  How.  87S,  U  L.  ed. 

;8. 

When,  in  the  extoislon  of  lines  of  pubfi* 
surveys,  a  lake  is  meandered,  ita  area  la 
segregated  Irom  the  publie  domain,  and 
beds  of  inland  non-navigable  meandered 
lakes  or  lands  uncovered  by  the  rcBcisaion 
of  tbe  waters  of  such  lakea  from  natural  or 


1  Rehearing  denied  June  22,   1814.     Bee 


.,Gotv^f? " 


IIU.  CRAFUAN  *  D.  LUMUSB  CO.  t.  ST.   PRANdS  LSVEI  Ul»r. 

mrtUeiKi  ouum,  liace  the  •nrrey  ud  dl*-  Mr.  Samnel  Adam*  argned  th«  cum, 
poaitloB  of  tbe  adjacent  ahora  lands,  do  not  and,  with  Hmbti.  B.  F.  Roleaoo,  J,  0.  Haw- 
bckag  to  the  United  Statci,  but  to  the  thorne,  and  N.  P.  Lamb,  filed  a  brief  for  de- 
riparian  owncra.  fendant  in  error: 

Hardin  *.  Jordan,  140  U.  8.  3T1,  36  L.  «d.  la  ipite  of  the  fact  that  these  landa  had 

4Z8,  11  Sup.  Ct  Bep.  SOS,  838;  Mitohell  t.  not  been  lurTejed  evoi  into  townibipa,  the 

Bniala,  1«0  U.  B.  400,  36  L.  ed.  44S,  II  Sup.  Land  Department  repeatedly  held  that  a  de- 

CLSap.  BIQ,  840;  Eean  t.  Calumet  Canal  icriptlon    identifjing    the    landi   would    be 

*  ImproT.  Co.  190  U.  S.  466,  47  L.  ed.  1139,  (uSeient   for   patenting. 

23   Sup.   CL   Rep.   6fil;    Whitaker   t.  Me-  Se  Florida,   8  Land   Dw.   CS,   18   Land 

Brides  IST  U.  B.  610,  40  L.  ed.  857,  25  Sup.  Dec.  m,  19  Land  Dw^  S51,  24  Laud  Dee. 

Ct  Rep.  530;  Earriaon  *.  Pite,  78  0.  0.  A.  14T. 

447,  148  Fed.  781.  Wbere  the  dew:ription  of  landi  in  a  oon- 

Tha  dMitrine  above  announced  i*  the  lea  Teyance  ii  clear,  the  entire  area  with\n  the 

natmv  and  eonuuMi  law  applied  to  grants  description  will  past,  and  no  exception  es- 

bj  the  United  States  of  public  landa  bound-  itts  unless  that  exception  la  etear^  stated. 

«d  and  meandered  on  inland  atreams,  lakea,  8  DeTlin,  Deeds,  |  979;  Wendall  t.  Flabet', 

and  ponds,  without  reserratlon  or  reatric-  187   Uaaa.   Bl,   72    N.   B.   322. 

tion  •!  terms;  and  nieh  grants  are  to  be  The  government  was  without  authority  by 

eonitmed,  as  to  their  effect,  according  to  the  express    exception    to    exclude    these    aonk 

laws  of  the  state  where  the  land  lies.  lands  and  non-navigable  riven  or  lakes,  be- 

Hardin  v.  Jordan,  140  U.  S.  371,  36  I^  «d.  cause  they  were  included  In  the  grant 

428,    11    Sup.    Ct    Rep.    808,    83B;    tirand  Mitchell  v.  Smale,  140  U.  S.  406,  S5  L. 

Rapida  *  I.  R.  Co.  v.  Butler,  159  U.  B.  BT,  ed.  442,  11  Sup.  Ct.  Rep.  819,  840. 

40  I.  ed.  86,  15  Bup.  Ct.  Rep.  991.  No  exception  of  such  nature  could  poMlblj 

The    eomroon-law    doctrine    of    riparian  be  implied, 

rights  la  fully  recognised  In  Arkansas.  Kean   v.  Calumet  Canal  k  Improv.  Go. 

Harrison  v.  Fite,  79  C.  C.  A.  447, 148  Fed.  190  U.  S.  462,  4G9,  47  L.  ed.  1134,  1U7,  SI 

781;   Warren  *.  Chambers,  26  Ark.  120,  4  Sup.  Ct  Rep.  961. 

Am.  Rep.  88,  91  Am.  Dee.  63B;  Rbodes  v.  The  statement  of  area  In  ths  appiorad 

Clssel,  B2  Ark.  367,  101  8.  W.  768;   Little  list  and  patent  is  immaterial. 

*.  IJPilllams,  B8  Ark.  37,  113  S.  W.  340.  Warvelle,    AbstraeU,    |    207;    Bishop    T. 

While    we   believe   the  courta   have  gen-  Morgan,    82    111.    362,    26    Am.    Sep.    327; 

erally  held  the  doctrine  of  estoppel  as  not  Ufford  v.  Wilkins,  33  Iowa.  110;   FutlM  T. 

appUcabU  to  the  United  States,  we  certainly  Carr,  33  B   J   L.  167;  Vere  y  Dia.  v.  Ban. 

tiik   that  where   private    righta  have   d  'J^^^^^  Z' %^^\l'\"  ''» '^  r^'J'^i 

.        J          .,„  r  _    .v.JILi   1V.I. 33   Sup-   f^-   Hep.   36;    Powell  v.   Clark,   S 

emd  and  P«ti«f  ^«  ^"8^.  their  con-  P        <  aJ..  De^.  07;  3  Washb^^ri 

dltlon  on  th.  faith  of  **•   ^I'ng  «>'  the  ^^^-  ^        ^^         ^^     g   1,^11^ 

Land   Department,   there    should   be   some  j,^        ^^^^.  ^^^j^  vT  Craig,  8  Craneh. 

eonsUUnt  eontinulty  to   such   ruUngs.  ,„_  3  l.  rf.  693;  Epreckels  v.  Brown,  212 

Noble  T.  Union  Elver  Logging  R.  Co.  147  y,  S.  209,  5S  L.  ed.  476,  29  Sup,  Ct  Bep. 

U.  a.  176,  37  L.  ed.  127,  IS  Sup.  Ct.  Rep.  ggg.   ^yde  v.  Phillips,  81  Wash.  814,  112 

271;   United  States  v.  Stone,  2  Wall.  626,  pac.  257}  Wright  v.  Wright,  34  Ala.  194; 

636,  IT   L.  ed.  766,   767;   Re  G.  A.  Bums,  Dalton  v.  Rust,  22  Tex.  138;  Hall  t.  May- 

23  Land  Dee.  430;  Re  Denody,  11  Land  Dec.  hew,  IS  Md.  661;  Pierce  t.  Paunee,  37  Me. 

604;  United  States  v.  Bank  of  Hetropolis,  B3;  Reddick  v.  Leggat,  7  N.  0.  630;  Hunter 

IS  Pet  377,  10  I.  ed.  774;  United  States  v.  Morse,  49  Tex.  219;  Jackson  ex  dem.  Li*- 

V.  Stone,  2  Wall.  S26,  17  L.  ed.  765.  ingston  v.  Barringer,  16  Johns.  471;  Krus* 

The  mlstske  In  "the  surveys   which   pre-  v.  Scripps,  11  111.  98;  Petta  v.  Gaw,  15  Pa. 

vented  tbe  doctrine  of  Hardin  v.  Jordan  and  218;  Doe  ex  dem.  Phillips  v.  Porter,  8  Ark. 

eas«  following  from  being  applied  in  cases  »!>.  36  Am.  Dec.  448,  Towell  t    Etter,  69 

rf  Home  V.  Smith,  168  V.  8   40,  40  L  ed.  *■■''■  3*.  69  8-  "^^  1""   63  8    W.  63. 

68,  16  Sup.  Ct.  Rep.  988,  and  Niles  v.  Cedar  "   "as   b«n   repeatedly   d«:.ded   by   ».te 

B-^_.  .^i,;v    ,,<  rr    a    ,nn    ^i   r     ^    1,1  "d    other    courts,    that    inasmuch    as    the 


Point  Club,  17S  U.  8.  300,  44  L.  ed.  171, 


,■  shown  on  plata  of  surveys  mads  before 


20  Sup.  Ct  Rep.  124,  would  equally  apply  to  ^^^^  ^           i.nd  acta  were  passed  were  made 

Mistake  In  a  mete,  and  bounds  desenptiou  imarilv   for  the  purpoee  of  ascertaining 

whidi  was  baaed  on  a  private  survey  or  00  t^j  quantity  of  upland  for  which  a  pur- 

■0   surrey   at   aD,   but    called    for   ancient  chaser  from  the  government  should  pay,  they 

moaunMBta,  such  as  troca  and  so  forth,  snd  had  no  effect  In  restricting  patenta  under 

failed  la  its  eouraes  and  distances  to  go  to  either  the  swamp  land  act  of  1840,  applying 

the  water-covered  area  for  which  the  de-  to  Louisiana  alone,  or  the  swamp  land  act 

•srlptloD  MtUed.  of  1860,  wUch  b  eoacamed  ia  tUa  aaaa. 

••''•^  .              ,_,,., Google      •** 
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Kean  t.  Calumet  Canal  &  Improv.  Co.  190 
U.  B.-4G2,  47  L.  cd.  1134,  23  Sup.  Ct.  Rep. 
S61;  McDade  t.  Bosiier  Lctm  Board,  lOS 
La.  626,  33  So.  626;  Tolieaton  Qub  t.  Bute, 
141  Ind.  197,  38  N.  E.  214,  40  N.  E.  690; 
Kean  v.  Roby,  145  Ind.  221,  42  N.  E.  1011; 
Stoner  v.  Rice,  121  Ind.  fil,  6  L.R^.  387,  22 
N.  E.  eeS;  People  v.  Wamer,  116  Mich. 
S28,  74  N.  W.  70fi. 

Meander  line*  in  government  enrveya  and 
plata  are  principally  intended  not  aa  bound- 
ary lineg,  but  to  aasiat  in  fixing  the  aereage 
of  uplands  for  which  a  purcbaaer  is  ex- 
pected to  pay. 

McDade  ▼.  Bosaier  Levee  Board,  109  L*. 
026,  33  So.  S2B;  Tolleaton  Club  v.  SUte, 
141  iBd.  197,  SS  N.  E.  214,  40  N.  E.  600; 
Kean  V.  Roby,  14S  Ind.  221,  42  N.  E.  1011; 
Kean  t.  Calumet  Canal  &  Impror.  Co.  IBO 
U.  S.  459,  47  L.  ed.  1137,  23  Sup.  Ct.  Rep. 
681;  Hardin  t.  Jordan,  140  U.  S.  371,  380, 
36  L.  ed.  42B,  432,  II  Sup.  Ct.  Rep.  808, 
838;  Nilea  t.  Cedar  Point  Club,  176  V.  S. 
300,  44  L.  ed.  171,  20  Sup.  It.  Rep.  124. 

Yet  where  lands  are  sold  by  the  acre,  and 
an  outside  meander  line,  tal^en  with  the 
other  boundaries  of  the  tract  conveyed,  in 
fact  iDcloaea  the  acreage  bought,  paid  for, 
and  intended  to  be  conTeyed,  and,  as  found 
to  be  the  fact  in  this  case,  the  meander  line 
does  not  marlc  the  shore  of  a  permanent 
body  of  water,  in  tucb  cases  tbe  courts  have 
held  the  meander  line  to  be  part  of  the 
boundary,  and  the  acreage  sold  and  recited 
to  be  material. 

Security  Land  k  Exploration  Co.  v. 
Burns,  193  U.  S.  167,  48  L.  ed.  662,  24 
Sup.  Ct.  Rep.  425  i  French-Glenn  Live  Stock 
Co.  T.  Springer,  185  U.  S.  47,  46  L.  ed.  800, 
22  Sup.  Ct.  Rep.  663;  Nile*  t.  Cedar  Point 
Club.  176  U.  S.  300,  44  L.  ed.  171,  20  Sup. 
Ct.  Rep.  124;  Home  t.  Smith,  169  V.  S.  40, 
40  L.  ed.  08,  16  Sup.  Ct.  Rep.  988;  Western 
Invest.  Co.  t.  Farmers'  Nat.  Bank,  3G  Or. 
208,  GT  Pac.  012. 

The  distinction  which  we  think  exists  be- 
tween tke  effect  of  meander  lines  and  a 
statement  of  acreage  in  a  patent  where  the 
right  Is  grounded  upon  the  character  of  the 
land,  and  one  where  tbe  right  ia  grounded 
on  a  purchase  at  an  acre  price.  Is  elearly 
recognii^d  in  McDade  v.  Bossier  Levee 
Board,   109  La.  63S,  38  So.  028. 

Even  if  the  notation  "sunk  lands"  were 
to  be  taken  as  ;,roving  tbe  existence  of  a 
permanent  body  of  water  in  1860,  this  would 
only  result  in  an  additional  reason  why 
title  to  the  sunk  lands  paassd  to  tbe  state 
of   Arkansas   under   its  approved   list   and 

Hardin  v.  Jordan,  140  U.  8.  371,  3G  L.  ed. 
428,  II  Sup.  Ct.  Rep.  808,  838;  Mitchell 
V.  Bmale,  140  U.  S.  406,  35  L.  ed.  441,  11 
Sn^  Ct.  Rep.  81S,  840;  Esu  v.  Calumet 


Canal  t  Improv.  Co.  190  U.  S.  462,  47  L 
ed.  1134,  2:1  Sup.  Ct.  Rep.  661. 

The  swamp  and  overflow  land  act  of  Sep- 
tember 28,  1850,  was  a  grant  in  prteaeitti, 
and  passed  equitable  title  to  the  state. 
This  title  the  state  conveyed  to  tbe  levee 
district.  The  levee  district,  having  at 
least  equitable  title,  and  there  being  noth- 
ing further  to  be  done  by  tlie  government, 
even  on  the  supposition  that  the  legal  title 
had  not  passed  to  the  state,  and  so  to  the 
district,  except  the  ministerial  duty  of  issu- 
ing a  patent,  was  entitled  to  assert  Hi 
ownership  as  against  all  third  person*. 

Wright  V.  Roeeberry,  121  U.  S.  488,  SO 
L.  ed.  1039.  7  Sup.  Ct.  Rep.  986;  Tnbbs  v. 
Wilhoit,  138  U.  S.  134.  34  L.  ed.  8ST,  11 
Sup.  Ct.  Rep.  279;  Iowa  R.  Land  Co.  v. 
Blumcr,  206  U.  S.  482,  61  L.  ed.  1148,  27 
Sup.  Ct.  Rep.  769. 

The  property  rights  of  municipal  eor- 
poratione  cannot  be  taken  away  by  l^sla- 
tive  action,  without  compensation. 

Grogan  v.  San  Francisco,  18  Cal.  .(00; 
Franklin  County  Grammar  School  v.  Bailey, 
02  Vt.  467,  ]D  L.R.A.  405,  20  Atl.  820;  Mt. 
Hope  Cemetery  v.  Boston,  168  Mass.  SOS, 
35  Am.  St.  Rep.  615,  33  N.  E.  606:  Jackson 
v.  Dilworth,  30  Miss.  772;  Higginson  v. 
The  Treasurer  (Higginson  v.  Blattery)  212 
Mass.  683,  42  L.R.A.(N.S.)  216,  00  N.  E. 
623;  Webb  v.  New  York,  64  How.  Pr.  10; 
Dill.  Mun.  Corp.  3d  ed.  p.  01;  Boud  of 
Education  v.  Blodgett,  165  HI.  460,  31 
L.R.A.  70,  46  Am.  St.  Rep.  348,  40  N.  £. 
1026. 

This  court  has  been  obliged  repeatedly,  in 
guarding  the  rights  of  owners  of  real  estate 
under  early  patents  from  the  government,  to 
overrule  tbe  Land  Department  when  it  has 
misconstrued  government  surveys  and  pat- 
ents, and  has  acted  «n  tbe  assumption  that 
a  meander  line  was  IntMided  primarily  aa 
a  boundary  line. 

Hardin  v.  Jordan,  140  U.  S.  371,  36  L. 
ed.  428,  11  Sup.  Ct.  Rep.  808,  838;  Mitchell 
V.  Smale,  140  U.  S.  406,  36  L.  ed.  442,  11 
Sup.  Ct.  Rep.  810,  840;  Kaan  v.  Calumet 
Canal  k  Improv.  Co.  100  U.  B.  452.  47  L. 
ed.  1134,  82  Sup.  Ct.  Rep.  S61. 


[1B4]  Mr.  Justice  Tan  D«T«nter  deliv- 
ered the  opinion  of  tbe  court: 

The  chief  controversy  in  this  case  ia  over 
the  title  to  about  1.500  acres  of  unsurvej-ed 
lands  in  Poinsett  county,  Arkansas,  which 
were  part  of  the  public  domain  at  the  date 
of  the  swamp-land  act  of  September  88. 
1S50  (D  SUt.  at  L.  519,  chap.  84).  and  the 
Federal  question  to  be  considered  is 
whether,  under  tbe  operation  and  admints- 


byGOOgfl 
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CHAPMAN  A  D.  LUUfiER  CO.  v.  ST.  FRA^'CIS  LEVEB  DlST. 
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tnition  of  tli»t  «ct,  the**  land*  have  pMsed 
from  tha  United  SUtaa,  oT  are  still  it*  prop- 
erty. 

Althou^  within  the  exterior  lines  of  ft 
lowiuliip  aurveyed  in  1640  uid  1641,  tbey, 
wtth  other  lands,  were  excluded  from  the 
•UTfeT,  were  menndered  m  i(  they  we 
Inke,  and  were  deeignated  upon  the  official 
plat  aa  a  meandered  body  of  water  called 
"Sank  lAnds," — a  name  frequently  applied 
in  that  r^ion  to  ereai  which  subsided  dur- 
ing tba  Kew  Madrid  earthquske,  s  little 
more  thsm  a  century  ago,  and  subsequently 
became  submerged.  Other  unsurreyed 
BreaSi  designated  aa  meandered  bodie 
water,  were  also  shown  upon  the  plat.  The 
township  was  approximately  0  miles  square, 
and  the  idat  bore  an  inscription  to  the  effect 
that  the  total  of  the  surveyed  areas  was 
14,329.97  acres,  so  the  unsurreyed  areas 
represented  aa  water  must  have  amounted 
to  6,000  acres  or  more. 

After  the  enactment  of  the  swamp-land 
act,  the  state  requested  that  tlia  township 
be  listed  as  swamp  lands,  and  patented  to 
it  under  that  act,  both  of  which  were  done, 
the  former  in  18S3  and  the  letter  in  1BS8. 
In  requeeting  the  listing,  the  state  described 
the  township  as  containing  14,329.97  acres, 
the  total  at  the  surveyed  areas  as  inscribed 
upon  the  plat,  and  in  making  the  list,  tbe 
Secretary  of  the  Interior  toolc  the  same  to- 
tal and  deducted  G14.3D  acres  in  fractional 
section  IS,  which  already  had  psssed  to  the 
state  under  the  school-land  grant,  [19K] 
thereby  making  the  listed  area  13,315.67 
acres.  The  patent  embraced  lands  in  Mveral 
townships,  the  portion  of  the  description 
material  here  being:  "Township  12  north 
of  range  7  east.  The  whole  of  the  town- 
ship {except  section  IS),  containing  thir- 
teen thousand,  eight  hundred  and  Gftfen 
acres  and  sixty-seven  hundredths  of  an  acre 
■  .  .  according  to  the  olTicial  plats  of 
survey  of  said  lands  returned  to  the  Gen- 
eral Land  Office  by  the  Surveyor  Cieueral." 

In  the  «tat«  courts  the  levee  district,  the 
plaintiff,  claimed  title  to  the  lands  in  con- 
troversy under  the  swamp-land  act  and  an 
act  of  the  sUte  legisUture  in  1S93  (Uwb 
[Ark.]  18B3,  p.  172),  granting  to  the  levee 
district  "all  the  lands  of  this  state"  lying 
within  the  houndariea  of  the  district;  and 
the  defendants  opposed  this  claim  upon  two 
grounds:  0ns,  tiiat  if  these  lands  had 
paaaed  to  the  state,  the  defendants  had 
succeeded  to  the  title  by  riparian  right  in 
virtue  of  their  owncrehip,  under  convey- 
ances from  ths  state  in  1671,  of  the  frac- 
tional sections  and  subdivisions  abutting  on 
the  meandered  area  called  "Sunk  Lands;" 
and  the  other,  that  the  lands  in  controversy 
bad  not  passed  to  the  state,  but  were  atill 
the  proper^  ^  the  United  States.  The 
••  Ifa  mi. 


trial  court  sustained  the  plaintiff's  claim 
and  entered  a  decree  accordingly,  whleh 
was  afGrmed  by  the  supreme  court  of  the 
state,  the  chief  justice  dissenting.  100  Ark. 
S4,  139  S.  W.  62S. 

Both  courts  found  aa  matter  at  fact  from 
the,  evidence  produced  at  the  trial  that  at 
the  time  of  the  survey  and  at  the  date  of 
the  swamp-land  act  the  unaarveyed  area 
designated  upon  the  plat  as  "Sunk  lAuds" 
was  not  a  lake  or  permanent  body  of  water, 
but  only  temporarily  overflowed,  and  was 
not  distinctly  lower  or  materially  different 
from  the  adjoining  lands;  and  With  this  as 
a  preraiae  it  waa  held  that  the  lands  in 
controversy  did  not  pass  to  the  state  or  to 
the  defendants  with  the  adjoining  lands  as 
an  incident  of  riparian  ownership,  but  ware 
conveyed  [196]  to  the  state  by  the  patent 
issued  in  IS5B,  and  thence  to  the  levee  dis- 
trict by  the  sUte  act  of  18B3. 

If  the  patent  conveyed  these  lands  to  the 
state,  we  are  not  concerned  with  thdr 
subsequent  disposal,  for  that  is  a  question 
of  local  law.  But  did  the  patent  indnde 
themt  This,  of  courae,  is  a  Federal  quea- 
tion.  In  answering  it  in  the  alBrmative,  the 
state  courts  regarded  the  words  "Sunk 
Lands,"  shown  upon  the  plat,  as  meaning 
that  unaurveyed  area  to  which  they  were 
applied  was  land,  and  not  water,  and  also 
r^arded  the  words,  "The  whole  of  the 
township  (except  section  16),"  as  used  in 
the  patent,  as  embracing  all  that  was  with- 
in the  exterior  lines  of  tlic  township,  except 
section  IS,  whether  surveyed  or  unaurveyed, 
and  even  although  meandered  and  excluded 
from  the  survey.  We  are  unable  to  accede 
to  this  view  of  either  the  plat  or  the  patent. 

Had  the  plat  shown  that  all  the  lands 
were  surveyed,  it  doubtless  ia  true  that  the 
word*  "Sunk  Lands"  would  not  have  indi- 
cated the  presence  of  a  body  of  water,  hut 
would  have  been  taken  in  much  the  same 
way  as  would  such  words  as  "vaDej," 
"broken  hills,"  or  "level  plateau."  But  the 
plat  showed,  as  did  also  the  Qeld  notes,  that 
the  area  to  which  the  worda  were  applied 
was  not  included  in  the  survey,  but  was 
excluded  therefrom,  and  meandered  as  a 
body  of  water,  snd  also  that  the  adjoin- 
ing aectiona  and  eulNliviaionB  were  aurveyed. 
aa  fractional,  as  ia  usual  with  lands  abut- 
ting on  a  lake  or  similar  body  of  water. 
Thua,  what  appeared  upon  the  plat  had 
the  same  meaning  as  if  this  area  had  been 
called  "Sunk  Lands  Lake."  And  that  the 
officers  of  the  state  and  of  the  United 
Statea  ao  understood  is  shown  by  the  fact 
that  in  the  proceedings  preliminary  to  the 
iaauance  of  the  patent,  as  also  in  the  pat- 
ent, this  and  similar  areas  were  excluded 
in  specifying  the  amount  of  laud  in  the 
township. 
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Of  courae,  the  word*  in  the  patent,  "The  But  it  U  Mid  on  behalf  of  the  levee  dla- 

whole  of  the  township  (except  ■ection  IS),"  trict  Uiat,  even  though  the  landa  wer«  not 

are  compreheneive,  [IBT]  but  thejr  are  onlj  included  in  the  patent,  the;  puaed  to  the 

one  element  in  the  deacription,  and  must  b«  state  under  the  anamp-land  act  independ- 

read    in   the    light   of  the    otbera.   The   ex-  entlj  of  an^  patent,  and  pasaed  thence  to 

planatorjr  worda,  "according  to  the  official  the  diatrict  under   the  itate  act  at  1893. 

plati  of  surrej  of  aaid  landa,  returned  to  The  contention  is  not  tenable.     The  landa 

the  General   Land   Office   b;  the    Burreyor  were  never  liated  aa  awamp  lands,  and  their 

General,"   conatitute   another    element,   and  listing  does  not  appear  to  have  been  wan 

a  Terjr  important  one;  tor  it  la  a  familiar  requeated;  doubtless  because  thej  were  not 

rule  that  where  lands  are  patented  accord-  surrejed.    Aaauming  tb-t  in  fact  tfaej  ware 

tng  to  auch  a  plat,  the  notea,  lines,  land-  awamp   lands,  the  atata's  titla  under  tlu 

marks,    ana    otner    particulars    appearing  awamp-laad  act  was  at  most  inchoata,  and 

thereon  become  as  much  a  part  of  the  pat-  never  was  perfected.     Not  only  so,  but  the 

ent,  and   are  aa  much  to  be  conaidered   in  state  relinquished  its  inchoate  title  to  the 

determining  what  it  is  intended  to  include.  United  States  aa  part  ol  a  compromise  and 

aa    if    they    n-ere    set   forth    in   the   patent.  settJement  negotiated  in  18BS,  and  tha  ra- 

Cragin  v.   Powell,   128  U.   S.  6S1,   ODS,  32  linquishment  ia  binding  upon  the  levee  dia- 

L.  ed.  SOS,  B  Sup.  Ct.  Rep.  203;  Jefferis  v.  trict  aa  a  subordinata  agency  of  the  state. 

East  Omaha  Land  Co.  134   U.  B.   ]78,  ]94.  Little  V.  WtUUms,  S31  U.  S.  33S,  ante,  260, 

39  L.  ed.   872,  87B,   10  Sup.  Ct  Rep.  018.  34   Sup.    Ct.    Rep.   6S.     Bee  Carson  v.   St 

The  apecifleation  of  the  acreage  ia  still  an-  Francla  Levee  Diat.  SO  Arlc  S13,  633-SS5, 

other  element;   and,  while  of  leaa  influence  27  S.  W.  590. 

than  either  of  the  othera,  it  ia  yet  an  aid  Th;  levee  diatrict  waa  therefore  not  ea< 

in  ascertaining  what  waa  intended;    for  a  titled   to   prevail   in   reapeet  of  the  unanr- 

pnrpose  to  convey  upwards  of  22,000  acres  vejed  lands. 

is  hardly  consistent  with  a  spaeiflcation  of  Decree  reversed. 
13,8Ifi.e7    acres.     Ainaa    v.    United    States. 

101  U.  S.  208,  22S,  40  L.  ed.  873,  080,  IS  

Sup.  Ct.  Rep.  644;   Security  Land  ft  Ex-  

ploration  Co.  v.  Burna,  183  U.  S.  187.  180,  [198]   ATCHISON.  TOPBKA.  ft   SANTA 

48  L.  ed.  882    871,  24  Sup.  Ct.  Rep.  *U;  ^^  RAILWAY  COMPANY,  Southern  P»- 

S  Waahb.  Real  Prop,  fitb  ed.  427.     Giving  =i?=  ^^^^'\l  t"v    ^".i^'^r'V^  ^' 

to  each  of  these  element,   it.  appropriat^  g^Jv  *   ^alt   I«k.   Ballroad   Company. 

influence,    and    bearing    in    mind    that   the  rf"*^                      ^^ 

terms   of   description    are    all   such  aa   are  UNITED    STATES,    Interstate    Commerce 

naually   employed   in    designating  surveyed  Commisaion,  and  Arlington  Heights  Fmit 

lands,  we  are  of  opinion  that  the  purpose  Exchange. 

waa  to  patent  the  whole  of  the  lands  sur< 

T^yed,  except  fractional  section  18,  and  not  (&««  8-  C  Raporter'a  ed.  109-2E1.) 

the  areas  meandered  and  returned,  aa  shpwn 

Upon  the  plat,  aa  bodies  of  water.     That  it 

is  now  found,  as  shown  by  the  deciaiona  be-  ^„,t  ^y  consftnor. 

low,   that   these  areas   ought  not  to  have  ].  Carriers    transporting    eitrua    frulta 

been  so  meandered  and  returned,  but  should  from  California  to  Eastern  pointa  may  be 

have  been  surveyed  and   returned  aa  land,  compelled  by  the  Interatate  &immerce  Com- 

doea  not  detract  from  the  effect  which  must  mission   to   permit   the   conajgnora   of   pra- 

be  given  to  the  plat  in  determining  what  =jwi«>  shipments  to  ice  the  car  bunkera  at 

was    Intended    to    pass    under    the    patent.  th«r  wareliousw.  so  aa  to  fit  the  freight  lor 

SiM-  T^  rr^r'n^r  V-  r  -Hrrs*xr^.^^"n";;i:^'ti^s  ^.^ 

808,  44  L.  ed.  171,  173,  20  Sup.  Ct.   Rep.  fii^  to  furnish  the  ice  at  the  time  a^  plati; 

124;   Hardin  v.  Shedd,  190  U.  8.  008,  620,  needed  in  pr«ooled  shipments,  or  to  anb- 

47  L.  ed.  1166,  1168,  23  Sup.  Ct  Rep.  685.  atitute  a  aervioa  of  equal  value  at  practicaUy 

As,  then,  the  lands  in  eontroveray  were  the  aama  cost, 

not  included  in  the  patent,  and,  under  the  "tio'S^^lirteJSau^oniSlSS'SoSSSS! 

findings   below,  did   not   pasa   to  tha  state  In  iJlteat  Sup.  Ct  IMS.] 

or  to  the  defendanta  by  riparian  right  with  Interatate     Commerce     ConunlaaloM    — 

the  [198}  adjoining  fractional  sections  and  powers  —  rate  regnlaUoa. 

sabdivbions,  it  follows  that  they  remain  the  2.  The  withdrawal  by  carriers'  taritfa  of 

property    of    tha    United    Statea.     Nilea    v.  shippers' pre-cooling  privileges  formerly  reo- 

Cedar  Point  Club,  sUpra;  French-Glenn  Live  o(P»«d  by  the  oarrlera  themselvea  and  ap- 

(»»b  f5n   .   Rn,  n™.    1SK  II    R   AT    i»  I  P'^"'"'!  ^7  »^  <»"••'  •>*  the  IntersUto  Com- 

li^,i^"J*  o"^      ?^'  i^°  "■  ^-  *^'  *'  ^  "•"W  Cinmiasion,  fl>ing  a  charge  for  the 

ed.    800,   eS    Sup.    Ct    Rep.   663;    Security  „„;«,  rendered  by  the  carriera  Li  eonnee- 

L«nd  ft  Exploration  Co.  f.  Bums,  supra,  tion   with   pre-eooUd  ahipmenta,   aSacta   a 


Inlerstato    Conumeroe    CtHnmlaalon    — 
resnlation  of  carrier  ^  pre-lclng  of 
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pnwtiec  and  »  rate  within  the  meaning  of 
tha  act  of  Febniarj  4,  1887  (24  SUt.  at  L. 
S84,  chap.  104,  U.  S.  Comp.  Stat  1901,  p. 
SISS),  !  16,  as  amended  by  the  act  of  June 
S9,  IBOe  (34  Stat,  at  L.  689,  chap.  3691, 
U.  8.  Comp.  Stat.  Supp.  1911,  p.  1297),  |  4, 
ftnlhoTUEine  the  Commiiiion,  after  a  hear- 
ing, to  deiermine  whether  ratea  and  prac- 
tieea  affecting  ratei  are  unrcaBonable,  and 
what  pnutice  in  respect  to  transportation 
la  juai,  aad  to  require  the  carrier  to  con- 
form to  the  regulations  or  practice  which 
tti«  Commisiion  mav  pre»cribe,  and  the 
Comaiiaaim  ia  therefore  acting  within  Ita 
powera  in  ordering  the  cancelation  of  luch 
tnriffa  and  requiring  the  earrlera  to  eon- 
fMrn  to  ita  prior  order. 
(Hattera  as  to   iDlenlate  Commerce  Commla- 

■loD,    see    Intent  ate    Commerce    Commisaion, 

IB  OlsCM  Sop.  Ct.  1908.1 
Interat«l«     Commerce     Commission    — 

rate  resalatlon  —  Jndlclal  review. 

3.  An  order  of  the  Interstate  Commerce 
Commieiion  flxiug  at  t7.&0  per  car  the 
charge  which  carrieri  ma.j  make  for  lerv- 
ices  rendered  in  connection  with  ehipments 
cf  citruB  fruit  from  California  to  the  East, 
which,  being  pre-eooled  and  pre-lced  bj  the 
eonaignora,  require  no  re-icing  en  route, 
will  not  be  disturbed  by  the  courta  on  the 
theoij  that  the  carriers  were  thereby  re- 
quired to  haul  the  Ice  without  reaaonable 
compensation,  where  the  Commission  evi- 
dently considered  that  the  hauling  of  the 
ice  waa  so  much  a  part  of  the  haul  of  tlie 
pre-cooled  freight  that  the  expense'  could 
properly  be  treated  aa  included  or  absorbed 
ID  the  rate  on  the  fruit  itself,  and  the 
revenue  receiTed  by  the  carriers  it  more 
than  that  derived  from  a  car  of  atandard 
refrigeration,     without     corresponding     in- 


»OD,    tee    iDteniHie   v,i>mme 
la  Dlfcat  Bap.  Ct.  1908.1 


Aigned  December  1  and  2,  1913.     Decided 
January  SB,  1914. 

APPEAL  from  tha  United  Statea  Com- 
merce Court  to  review  a  decree  dlamias- 
iag  the  petition  in  a  suit  attacking  an  order 
of  tha  Interstate  Commerce  Commissicm 
with  reference  to  the  transportati 
mlad  eltrUB  fruits.  AtDrmed. 
See  Mune  caae  below,  204  Fed.  647. 


Btatamant  by  Hr.  Justice  Iiamari 
In  10OS,  aaaociatioDS,  representing  Call- 
lerala  fruit  growers,  Sled  with  the  Com- 
merca  Commission  complaints  againat  nu- 
BerouB  railroad  eompaniee,  attacking  the 
frelgbt  and  refrigeration  charges  on  citrus 
tnilt  shipped  from  California  to  Eastern 
points.  Huch  teatimony  was  taken,  from 
which  it  appeared  that  the  orange  crop 
BBonnted  to  about  60,000  cars  per  annum, 
of  which  tke  20,000  shipped  iu  warm  weather 
t»  Xi.  •<. 


required  tome  form  of  refrigeration  in  order 
to  keep  the  fruit  in  condition  for  uaa  at 
the  end  of  the  journey.  At  the  oloaa  of 
the  first  hearing,  June  11,  1910,  the  Com- 
miasion  held  (19  Inters.  Com.  Hep.  148] 
that  C1.16  per  ewt.  waa  a  reasonable  freight 
rate  on  oranges.  Other  questions  In  the 
caae  were  postponed  until  January  14,  1911, 
when  the  Commission  made  a  report  (BO 
Inters.  Com.  Rep.  IDS)  as  to  the  reasonable- 
ness of  the  carriers'  charges  of  162.60  per 
car  for  refrigeration  and  fSO  for  servleea 
in  ahipments  pre-cooled  by  the  consignor. 

The  Commission  found  that  in  refriger- 
ation by  the  carriers  they  lumished  all  the 
ice  and  performed  all  of  tha  servleea,  in- 
cluding re-icing  en  route.  It  found  that 
there  waa  a  total  of  about  11  tana  of  lee 
furnished,  but,  owing  to  the  melting,  the 
average  weight  of  the  ice  hauled  was  8,000 
lbs.,  the  freight  (m  which  to  Chicago  waa 
f.26  per  100.  It  cost  something  to  repair 
the  bunkers,  and  the  Commission  recognlEed 
the  right  to  include  an  additional  aum  to 
cover  risk  and  profit. 

[201]  The  total  revenue  of  f346JD  from 
such  ahipmenta  waa  mxde  up  of  the  follow- 
ing items: 

Freight  on  27,200   Iba.   of 
oranges   a   «1.1&    M12-80 

Coat  of  11  tons  of  ice 930 

Freight  on  8,000  lbs.  aver- 
age weight  of  ice  hauled 
@  I  .26 20 

Damage  to  bunkera 6 

Sum  to  oover  riak  and  profit      7. SO 

08. SO 

Gross  receipt* 9376. SO 

Less  cost  of  ice 30.00 

Freight  and  refrigeration  ehargea  9S4S.S0 
The  Conuniasion  found  that  the  charge 
of  162.60  for  refrigeration  services  waa  rea- 
sonable. 

It  further  appeared  that  the  government 
had  conducted  certain  experiments  with  a 
view  of  determining  whether  an  advantage 
would  not  de  derived  from  pre-cooliog  the 
fruit  before  the  ttunkers  were  filled  with  ice. 
There  waa  testimony  that  the  carriers  bad 
reached  the  conclusion  that  if  the  fruit  was 
pre-cooled  before  the  movement  of  the  car 
began,  there  would  be  a  corresponding  sav- 
ing in  the  amount  of  ice  needed  in  the  bunk- 
ers. They  accordingly  had  erected  planta 
at  which  the  fruit  eon  Id  be  pre-cooled,  and 
included  such  pre-cooling  service  in  the  reg- 
ular  refrigeration   charge   of   962.60. 

Certain  shippers  claimed  that  better  re- 
sults were  obtained  where  the  fruit  was  pre- 
cooled  immediately  after  it  was  taken  from 
Ike  grove  and  before  it  waa  placed  in  the 
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c*r.  Th^  therefore  adopted  a  method  in 
which  the  ihipper  chilla  the  fruit,  cooU  the 
CM*,  famiabM  the  ice,  aod  fllli  the  bunken 
at  k  ccMt  to  hlmielf  of  932.60.  The  carrier, 
for  Hi  Mrrieea  in  ronnection  with  hiuting 
mch  pre-coolrd  ihipment,  chargpd  (30,  in- 
tending thereby  to  make  the  rates  on  pre- 
eooled  frulU  the  mqu,  whether  the  [2CHt] 
pre-coollng  was  by  the  shipper  or  the  car- 
rier. In  determining  whether  thia  930  waa 
a  reaaonable  charge  for  aervice  rendered  by 
the  carrier  in  hauling  fruit  pre-cooled  by 
the  shipper,  the  CommiBaion  aaid  (20  In- 
ter*. Com.  Rep.  ISO)  that  no  re-Icing  was 
neccaaary  «n  route,  and  that  "It  would  be 
a  liberal  estimate  to  put  the  average  weight 
of  ice  daring  the  entire  journey  at  6,000 
lb*.  For  the  hauling  of  thia  ice  the  carriera 
are  entitled  to  fair  compensation,  as  they 
are  in  the  case  of  standard  refrigeration." 
There  Is  alao  an  "eipenae  In  providing  and 
Iceeping  in  repair  the  ice  bunlcers.  .  .  . 
The  carrier  is,  therefore,  entitled  to  this 
additional  coat,  which  ia  about  9G  per  ear 
per  trip  one  way."   (Ibid, I 

Where  the  fruit  is  pre-cooled  by  the  ship- 
per, the  boxes  are  packed  ao  much  eloaer 
together  that  the  load  ia  one  sixth  greater 
than  in  caae  of  ahipmenta  pre-cooled  and  re- 
frigerated by  the  carrier.  The  result  is 
thftt  the  revenue  from  a  car  ol  fruit  pre- 
COOM  by  the  shipper  would  be — 

Freiglht  on  33,000  lbs.  of  oranges 
at    |1.:6     |37B.fiO 

Freight  on  6,000  lbs.  of  ice  at  2S 
cents    per    hundred     12 ,  60 

Damages  to  bunkcra  (and  profit 
ftUowedl)      7. BO 


».60 


or,  C64  more  than  the  revenue  of  $346.30 
from  a  car  pre-cooled  and  refrigerated  by 
the  carrier. 

The  Commission  further  aaid:  "Aa  bear- 
ing upon  the  reason  a  bleneaa  of  the  rate,  the 
carriera  ahowed  the  cost  of  the  movement  of 
these  oranges  per  gross  ton. — that  is,  per 
ton  of  combined  weight  of  car  and  of  con- 
tents, as  compared  with  other  articles, — 
claiming  that  thia  waa  the  true  basis  upon 
which  to  Hi  rates.  So  treating  these  pre- 
cooled  shipments,  it  will  be  found  that  the 
carrier  receives  more  per  groaa  ton  for  han- 
dling the  pre-cooled  car  than  for  either  the 
ventilated  or  the  refrigerated  shipment.  By 
every  canon  of  ratemaking  which  has  been 
applied  by  carriers  In  the  past,  or  which  is 
relied  upon  by  them  now,  [203]  these  pre- 
cooled  shipments,  at  the  standard  rate,  with- 
out additional  compenaatlon,  are  better  busi- 
neaa  than  either  the  ventilated  or  the  refrig- 
sntsd  morement.  Clearly,  these  growers  who 


have  devised  and  perfected  this  syatMB  of 
ahipment  ahould  not  be  compelled  to  pay 
for  the  privilege  of  using  it  more  than  the 
fair  cost  to  the  carrier  of  providing  the  ad- 
ditional facilities  which  are  not  included 
in  the  ventilated  rat«,  with  a  fair  proflL' 

The  report  concluded  aa  follows:  "Wa 
.are  of  the  opinion  that  the  pre-cooling 
charge  of  (30  per  car  is  unreasonable,  and 
that  this  charge  should  not  exceed  (7J0 
per  car,  .  .  .  but  the  defendanta  may,  aa 
a  condition  of  making  this  charge,  require 
that  pre-cooled  cars  be  loaded  seven  tiers 
wide  and  two  tiers  high,  and  may  provide 
by  their  tariffs  a  proper  minimum  to  ae> 
complish  this  result,  Uie  amount  of  which 
would  depend  upon  the  length  of  the  eat." 
20  Inters.  Com.  Rep.  121,  123. 

The  carriers,  in  obedience  to  this  order, 
pat  in  a  tariff  of  (7.60  for  pre-eooling  serv- 
ices, Init  at  once  filed  another  tarilT,  effect- 
ive July,  1913,  reciting  that  "the  privilege 
heretofore  permitted  to  shippers  of  citrus 
fruit  to  pre -ice  carload  shipments  is  with- 
drawn, the  carriers  retaining  and  exercising 
the  exclusive  right  and  control  of  fumiab- 
ing  and  doing  all  icing  and  refrigeration 
of  citrus  fruit  in  all  cases  where  shipper 
does  not  speciflcally  request  or  direct  ship- 
ments  to   move   solely   under   ventilation." 

Immediately  thereafter  the  orange-grow- 
ers associations  filed  proceeedings  to  cancel 
this  withdrawal  tariff,  and  to  compel  the 
carriers  to  continue  to  extend  to  shippers 
the  old  privilege  of  pre-cooling  at  the  new 
rate  of  $7.60  At  the  hearing  the  evidence 
and  report  of  the  Commiasion  in  the  former 
caie  were  stipulated  into  the  record,  and, 
on  April  8,  1S12  (2S  Inters.  Com.  Rep.  267, 
271).  the  Commission  held  that  the  shippers 
had  the  right  to  the  pre-cooling  [204]  privi- 
lege, and  again  ruled  that  $7.60  was  a  rea- 
sonable charge  for  the  service  rendered  hj 
the  carriera. 

The  railroad  companies  then  Sled  a  pe- 
tition in  the  commerce  court  attacking  the 
original  order  of  January  14,  1911  (Bxing 
$7. SO  as  a  reaaonable  charge  on  pre-cooled 
shipmenta),  and  the  last  order  of  April  8, 
1912  (requiring  the  roads  to  permit  pre- 
cooled  shipments  at  that  sum),  contend- 
ing that  shippers  bad  no  right  to  ice  the 
bunkers.  They  also  insisted  that  the  $7.90 
rate  was  confiscatory,  and  did  not  equal 
the  $17.60,  which  the  Commission  itself  had 
found  to  be  the  actual  cost  of  aervieea  ren- 
dered in  connection  with  pre-cooled  ship- 
ments. The  carriers  thereupon  prayed 
that   both    orders   should   be   annulled   and 

The  commerce  court  (204  Fed.  84T) 
adopted  the  finding  of  the  Commiaaian  that 
in  pre-cooled  shipments  the  revenue  waa 
$04  greater  than  in  the  railroad's  method 

11*  V.  a. 
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of  refrigenition,  and  concluded  b;  uying 
tliat,  in  Tiew  uf  that  fact,  "we  do  Dot  think 
tkat  th»  pctitloDcrt  have  any  valid  com- 
plaint  to  make  of  the  charge  of  tl£0  per 
ear,  catabliabed  by  the  CommiuioD."  It 
tnrther  held  that  under  the  facta  appcar- 
n^  in  the  record,  the  ihlpper  hod  th«  right 
to  ftumiah  the  ice  in  pre-eooled  ahipmenta, 
•ad  thereupon  it  di^iaaed  the  petition. 
Ib«  ema«  waa  then  brought  here  by  appeal 

Hr.  Oardlncr  Iiatbrop  argued  the  cause, 
and,  with  Mesan.  W.  F.  Herrin,  Robert  Dun- 
lap,  T.  J.  Norton,  A.  8.  Halited,  and  C.  W. 
Durbrov,  tiled  a  brief  for  appellants: 

Icing  of  the  carrier'a  equipment  for  the 
purpose  of  fumiahing  refrigerated  eara  ia  » 
part  of  the  tranaportation   service. 

Interstate  Commerce  Commiaaion  v.  Ixniia- 
villc  ft  N.  R.  Co.  227  U.  B.  8S,  fi7  L.  ed.  431, 
33  Sup.  Ct.  Rep.  I8S;  Be  Chargee  for  Trana- 
portatlon  of  Fruit,  11  Intera.  Com.  Rep. 
129;  Truck  Farmcra'  Asso  t.  Northeastern 
B.  Co.  6  I.  C.  C.  Rep.  290;  Florida  Fruit 
ft  Vegetable  Shippers'  Protective  Aiao.  *. 
Atlantic  CoBHt  Line  R.  Co.  U  Inters,  Com. 
Rep.  470;  Albree  v.  Boston  ft  M.  R.  Co.  S2 
Intera.  Com.  Rep.  303;  WaKclbaum  ft  Co. 
*.  Atlantic  Coast  Line  R.  Co.  12  Inters. 
Com.  Rep.  17S;  Johnson  v.  Toledo,  S.  ft  M. 
R.  Co.  133  Mich.  SSe,  103  Am.  St.  Rep.  464, 
K  N.  W.  724;  t  Elliott,  Railroads,  |  1474, 
p.  162;  8  Hutchinson,  Carr.  3d  cd.  g  606, 
pp.  540  et  aeq.;  C.  C.  Toft  Co.  t.  American 
Eip.  Co.  18S  Iowa,  522,  10  i:..R.A.(N.B.) 
1114,  110  Am.  St.  Hep.  642,  110  N.  W.  887; 
New  York,  P.  ft  N.  R.  Co.  t.  Cromwell,  98 
Ta.  227,  49  LJtA.  462,  81  Am.  St.  Rep.  722. 
3S  S.  E.  444,  7  Am.  Neg.  Rep.  SOS;  St. 
Louis,  I.  U.  ft  S.  R.  Co.  T.  Renfroe,  82  Ark. 
143,  10  L.Rjl.(N.8.)  S17,  118  Am.  Bt.  Rep. 
6S,  100  S.  W.  S89;  St.  Lonia  S.  W.  R.  Co.  v. 
A  A.  Jackson  ft  Co.  OS  Tex.  Civ.  App.  40T, 
118  S.  W.  B63;  McLean  v.  Gulf  ft  I.  R.  Co. 
—  Tei.  Civ.  App.  — ,  118  8.  W.  678;  MU- 
•onri,  K.  ft  T.  R.  Co.  v.  McLean,  66  Tex.  Civ. 
App.  130,  lie  8.  W.  161. 

Tbe  ahipper  is  not  legally  entitled  to  per- 
form any  part  of  refrigeration  without  the 
carrier's  consent. 

Re  Charges  for  Transportation  of  Fruit, 
11  Inters.  Com.  Rep.  140;  Louisville  ft  N. 
a.  Co.  T.  West  Coast  Naval  Store*  Co.  198 
U.  8.  483,  497,  408,  40  L.  ed.  1136,  1140, 
1141,  26  Sup.  Ct.  Rep.  745;  Central  Stock 
Tarda  Co.  v.  Louisville  ft  N.  R.  Co.  192 
v.  8.  698,  48  L.  ed.  666,  24  Sup.  Ct  Rep. 
MO;  Arlington  Heights  Pratt  Bzeb.  v. 
Soathen  P.  Co.  20  InUrs.  Com.  Rep.  108. 

OarrSers,  In  undertaking  to  transport  per- 
ishable commodities  such  aa  citrus  fruit, 
have,  nnder  the  law,  imposed  upon  them  the 
dntj  to  provide  suitable  equipment  and  to 
provide  proper  appliances,  and  to  actually 
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discharge  the  duty  of  refrigerating  tbeae 
ahipmenta  in  a  proper  manner.  If  th^  are 
lacking  in  any  of  these  respects,  or  have 
at  any  time  failed  to  discharge  these  obli- 
gations, the  shipper's  right  to  relief  is  found 
in  the  courts,  because  the  Commission  has 
not  been  vested  with  judicial  power  to  de- 
termine these  questions,  or  to  enforce  the 
shipper's  rights  in  these  respects- 
Interstate  Commerce  Commission  t. 
Northern  P.  R.  Co.  216  U.  S.  638,  54  L.  ed. 
60S,  30  Sup.  Ct.  Rep.  417. 

The  Commission  is  not  given  the  power 
to  make  unduly  discriminating  orders  an 
rrgulatlons,  or  such  aa  would  require  the 
carrier  to  violate  the  spirit  of  the  law, 
Sueh  an  order  would  be  invalid  and  there- 
fore not  binding,  and  such  invalidity  might 
be  set  up  by  the  carrier,  as  its  businesa 
would  be  injuriously  affected. 

Lake  Shore  ft  M.  S.  R.  Co.  v.  Smith,  17S 
U.  S.  684,  698,  699,  43  L.  ed.  868,  864,  SOS, 
10  Bup.  Ct  Rep.  566. 
Fre-icing  the  car  is  a  part  of  "tronsporta- 

Interstate  Commerce  Commiasion  v. 
Diflenhaugh,  222  U.  S.  42,  47,  S6  L.  ed.  8S, 
87,  32  Sup.  Ct  Rep.  22;  Consolidated  For-  ' 
warding  Co.  v.  Southern  P.  Co.  9  Inten. 
Com.  Rep.  1S2 ;  Re  Charges  for  Transporta- 
tion of  Fruit  10  Inters.  Com.  Rep.  360,  11 
Inters.  Com.  Rep.  ISO. 

Would  a  ahipper  have  the  right  to  force 
his  own  car  or  equipment  upon  the  carriar 
without  the  carrier'a  consent,  and  demand 
an  allowance  therefor  t     Clearly  not. 

Central  Stock  Yards  Co.  v.  LouisviUe  ft 
N.  R.  Co.  63  L.RA.  213,  66  C.  &  A.  C3,  118 
Fed.  lis,  192  U.  8.  S6S,  48  L.  ed.  686,  M 
Sup.  Ct   Rep.  339. 

The  law  enjoins  upon  the  carrier  the  obli- 
gation of  furnishing  acrviees  necessary  in 
the  refrigeration  of  the  car,  and  imposes 
upon  the  carrier  the  obligation  ol  answering 
to  the  shipper  in  the  event  the  servIcM  art 
not  properly  performed.  Therefore,  it  can- 
not be  held  that  the  sbipper*  must  assuma 
this  responsibility,  because  the  law  aaya 
they  do  not  assume  the  same,  and  the  car- 
riers cannot  ahirk  th«  reaponsibillty,  but 
must  accept  It,  and  therefore  must  necessar- 
ily perform  these  services  themselves  in  or- 
der to  insure  that  they  will  be  properly  per- 
formed, and  the  risk  of  liability  where  the 
services  are  performed  l^  another  thus 
eliminated. 

1  Wyman,  Pub.  Service  Corp.  |  706,  p, 
669,  note  1,  and  eases  cited;  Atlantic  Coast 
Line  R.  Co.  ».  Oeraty,  20  L.RA.(N.S.) 
310,  01  C.  C.  A.  60S,  166  Fed.  10;  Calendcr- 
Vanderhoof  Co.  r.  Chicago,  B.  ft  Q.  R.  Co. 
00  Minn.  SOS,  100  N.  W.  402;  Udell  v.  Illi- 
nois C.  R.  Co.  13  Mo.  App.  264;  Matbis  v. 
Southern   B.  Co.   «S   8.  C.  271,   61   L.RA. 
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SUPKEllfi  COURT  OP  iHfi  tINITED  StATtS.  Ooc.  Twatt, 

824.  iS  S.  B.  «S4i  Chicago  k  A.  R.  Co.  *.  MB,  67  L.  ed.  683,  BB7,  33  Sup.  CL  Bep. 

DmwiM,  Ua  lU.  SS,  60  Am.  St.  Rep.  143,  42  391;  MiMonri,  K.  *  T.  R.  Co.  t.  Hmrrtmui, 

N.  E.  382;  InUnuitiOD»l  ft  Q.  N.  R.  C«.  t.  227  U.  8.  057,  67  L.  ed.  fiBO,  33  Snp.  Ct. 

Welboume,  —  Tex.  Civ.  App.  — ,  113  8.  W.  Rep.  397. 

780;  St.  Lonia,  I.  H.  k  8.  R.  Co.  t.  Cumbi^  Inumuch  t  Congreea  eould  not  vest  the 
101  Arlt.  172,  141  8.  W.  B39 ;  Pennif  IvaniK  Commiuioii  with  mrbitrary  power  to  proceed 
R.  Co.  T.  Orem  Fruit  k  Produce  Co.  Ill  Ud.  to  make  a  new  rule  or  r^ulation  for  the 
8GS,  73  Atl.  S71;  HeConnell  Broi.  v.  South-  carriara  except  tucb  aa  would  be  in  «eoord- 
am  R.  Co.  144  N.  C.  87,  60  8.  £.  flSB;  8t.  ance  with  prineiplea  of  the  eommon  «r 
Louia,  I.  M .  k  8.  R.  Co.  t.  Ranfroe,  82  Ark.  atatutory  law,  it  i«  alio  obvioui  that  whai 
143,  10  I.B.A.(N.S.)  317,  118  Am.  St  Rep.  the  rule  or  r^ulation  preacribed  bgr  the 
68,  100  8.  W.  889.  CommiaaiOD  ia  challenged  in  a  direct  pro- 
Common  carrier!  have  the  right  to  m*ke  ceediog  ia  court,  the  reaaonableneai  or  va- 
reaaouable  ruUa  and  regulationa  for  the  lidlty  of  aueh  rule  or  reguUtion  becomea 
conduct  of  their  buaineat,  goTeralug  the  uae  also  a  queetion  of  law  which  the  oourta  akine 
of  their  care,  aAd  tha  manner  of  receipt,  are  competent  oltimatelj  and  flnally  to  de- 
tranaportation,  deliveij,  and  care  of  freight  cide.  Thia  would  follow  even  If  the  itatote 
while  in  their  eoato^.  had  not  provided  therefor. 

Harp   T.   ChocUw,   0.   *   O.  R.   Co.   61  Sabre  t.  Rutland  R.  Ca  86  VL  847.  8S 

0.  C.  A.  406,  126  Fed.  44S;  Robinaon  *.  Bal-  Atl.  693;   BcMetto  t.  Qoddard,  —  Tt.  -^ 

timore  Jt  0.  R.  Co.  64  C.  C.  A.  281,  128  Fed.  88  Atl.  1. 

7S3;  FUtt  T.  Leoooq,  IS  L.R.A.(N.8.)  G6S,  To  uf  that  the  Commiaaion  U  tha  final 

85  C.  C.  A.  621, 168  Fed.  724;  t  Hutchlnion,  judge  of  the  eontroveray,  and  that  it  haa 

Out.  8d  ed.  ||  I03S,  1077.  the  power  to  determine  for  iteeU,  according 

There  ia  alwaja  a  preaumption  in  favor  to  it*  owe  noUona,  whether  a  regulation  of 

of  the  reaaonableneaa  of  auch  rulea  and  regu-  a  carrier,  involving  tha  uae  of  ita  proper^ 

latlons,  and  that  they  are  for  the  public  ad-  or  the  performance  of  ita  duty,  ia  reaaonable 

vantage,  and  do  not  conduce  to  the  prejudice  or  not,  and  in  conformity  to  the  atandard 

of  particular  individuala.  fixed  by  the  atatute  or  not,  I'.nd  that  tha 

2  Hutchluaon,  Carr.  3d  ed.  |  943;   Piatt  conrta,   which,  under  the  Conatitutian,  an 

T.  Lecocq,  IS  LJl.A.(N.S.)  668,  85  C.  C.  A.  apeeiaUy    veated    and    intruated    with    tha 

621,  lEB  Fed.  730.  power  of  oonatrulng  and  applying  the  Uw, 

The  reaaonablenen  of  any  rule  or  regu-  have  no  authority  or  power  to  rerier  tha 

Ution  of  a  carrier  ia  a  queetion  of  Uw,  action  or  determination  of  the  Commlaalfla, 

to  be  detomined  by  the  court.  ia  aimply  to  aay  that  the  Commiaaion  ia 

Pullman    Car,    Co.    v.    KrauM,    146    Ala.  lupreme    when    determining    ita    own    aa- 

396,  4  LJLA.(N.S.)  103,  40  So.  399,  8  Ann.  thority  and  functiona.    The  court  proeeed- 

Caa.  218;  Gregory  v.  Chicago  ft  N.  W.  R.  inga  authorised  by  the  atatute  to  aet  aaida 

Oo.  liW  Iowa,  846,  6B  N.  W.  632;   Central  or  annul  an  order  of  the  Commiaaion  would 

of  Georgia  R.  Co.  v.  Hotea,  117  Ga.  023,  then  be  whqlly  usdeaa  and  nnneeeaaary,  and 

62  LJt.A.  SOT,  97  Am.  St.  Rep.  223,  43  8.  the  provision  would  be  entirely  ilhuory. 

E.  090,  14  Am.  N^g.  Rep.  IS;  Illlnoia  0.  R.  United  Btatea  v.  Dickaon,  16   Pet  162, 10 

Co.    V.    Whittemore,    48    UL    423,    02    Am.  L.  ed.  6BT. 

Dec  188,  8  Am.  N^.  Caa.  167;  Tedder  v.  if   the  ConuniHion  haa  miaconeelved  or 

Fellowa,  20  N.T.  130;  Louisville,  N.  k  Q.  8.  miaapplied  the  law  or  any  principle  ther«of, 

R.  Co.  V.  Fleming,  14  Lea,  14B.  In  condemning  an  eiiatlng  rule  or  r^uW 

In  order  that  there  might  be  uniformity  tion  of  the  carrier,  or  in  aubatituting  a  b«w 

and  certainty,  the  intentate  commerce  Uw  ^alt  or  regulation  of  ita  own  therefor,  tli 

wai  ao  amended  in  1910  aa  to  enable  ahip-  ^^^^  ^^^^  b,  clearly  aubject  to  chalUag* 

per*  and  othcra  to  aeeure  a  ruling  from  the  „  ,^i„    unauthoriied  and  nnUwfuL 

CommUaion  aad  a  final  judicUl  determina-  i„ter>tata     Commerce     Commiaaion      ▼. 

tion    through  tha  «™"erce  court  and  thia  jjorthem  P.  R.  Co.  216  U.  8.  6S8,  544.  M 
court,   if   neeeaaary,   of   the   juatneai    and 
reaaonableneaa  of  any  rule,  regulation,  or 

practice    of   the    carrier   which   might   be  .              r„  M7  TI   R   88.  67  L  ad  431.  M 

drawn  in  question.    But  auch  l^iUtlon  was  *  "•  ?;  '?■  "/a.                       1-  -d-  481,  W 

for  the  purpoae  of  Insuring  certainty  and  ^^P-  ";  «ep- /8f; 

nnilorml^  U™apect  to  the  mlea  and  regn-  The  determination  of  an  aieeuUve  or  U- 

Utiona  «f  the  carrier,  and  enforcemnt  of  ainiBtrative  board  or  commiaaion  could  not, 

the  B«ma.  under  the  ConatJtution,  be  made  eoneluaiv* 

Adama  Exp.  Co.  v.  Croninger,  286  U.  8.  npon  tha  oourta  on  legal  qneati<»a,  at  leut, 
401,  SOS,  ST  L.  ed.  114,  81B,  44  L.H.A.  and  operate  aa  rm  /urftcota  ao  aa  to  pre- 
(N.8.)  267,  n  Sup.  Ct  Rep.  148;  Kansaa  v«ait  a  Federal  ooart,  in  an  appropriate  pro- 
City  Soutbera  R.  Co.  v.  Oarl.  227  V.  8.  630,  cwdiiu,  from   determining  the  matter   it- 
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•elf  when  premited,  »nd  the  rigbta  of  tlie 
putlM  bafore  It. 

Pnotii  T.   Atlantic   Cowt  Line  R.   Co. 
Ml  n.  8.  Ill,  887,  230,  BS  L.  Bl.  16D,  169, 


tira  or  admiaiatratiTe  board  to  ignore^ 
amend,  or  replace  the  law,  whether  eommon 

UoitUI  t.  Jones,  108  V.  8.  4M,  87  L.  ed. 
£07,  1  Sup.  Ct  Rep.  423. 

lie  qneation  mibmitted  reaolveB  itiieU 
into  one  ef  law.  The  ConunlHion  has  < 
nltted  an  error  of  law  in  tendering  ita 
dcciaion,  and  ha*  entered  an  order  which 
tnuiacenda  it«  power  and  authority.  The 
GOnrt  Bhonld  ha*a  determined  tbeae  quee- 
tion*  of  law  aa  an  original  propoeltion,  and 
not  hare  felt  eonatrained  to  accept  the  con- 
ehiaiona,  flndlngi,  and  order  of  the  Commia- 
lion  aa  Snal. 

Interatate  Commerce  Commlaaion  v.  Illi- 
Qoii  C.  B.  Co.  81S  V.  S.  4S2,  fi4  L.  ed.  SBO, 
SO  Snp.  Ct.  Rep.  165;  Interatate  Commerce 
Commlaaion  t.  Union  P.  R.  Co.  228  U.  S. 
UI,  9S  L.  ed.  SOS,  38  Sup.  Ct.  Rep.  108. 

Carrier*  are  entitled  to  a  reasonable 
proBt  for  each  particular  aervice  rendered. 

Southern  B.  Co.  <r.  St.  Louia  Hay  A  Gt-ain 
Co.  214  V.  8.  897,  63  L.  ed.  10O4,  29  Sup. 
Ct.  Rep.  878;  Interatat*  Commerce  Comralf- 
•ion  V.  8ti«kn«7,  216  U.  S.  08,  64  L.  ed.  118, 
30  Sup.  CL  Rep.  68;  Cotting  v.  Kanaaa 
Citj  Stock  Tarda  Co.  (Cotting  v.  Oodard) 
1S3  V.  B.  TB,  S3,  »4,  46  I.,  ed.  OS,  102,  103, 
tZ  Bap.  Ct.  Rep.  30. 

Ur.  F.  H.  Wood  alao  argned  the  eauae 
for  appellaata. 

Mr.  BI«AlMirn  Eat«rltne  argued  the 
cauae,  and,  with  Solicitor  Qeneral  Davia, 
filed  a  brief  tor  the  United  Statea: 

The  oonunerce  eourt  promptly  and  rightly 
rejected  appellant*'  argument  to  the  effect 
that  the  Commisaion'a  order  would  result  in 
groaa     diacrimination     again  at     the     am  all 

Inter atata  Commerce  Commiaaion  t.  Chi- 
cago, B.  I.  A  P.  R.  Co.  818  U.  S.  88,  U 
L  ed.  046,  30  Sup.  CL  Rep.  6S1. 

The  action  of  the  Commiaaion  Is  in  favor 
of,  rather  than  againit,  the  carriers'  Inter- 
asta. 

Ibid. 

Ur.  r»trUk  J.  Farr«Il  argued  the  eauae 
and  filed  a  brief  for  the  Interatate  Com- 
merce Commiaaion. 

Mr.  'William  E.  Lamb  argued  the  cause, 
and,  with  Meaara.  Oeorge  E.  Farrand,  Rush 
C  Butler,  and  Stephen  A.  Foater,  filed  a 
brief  tar  the  Arlington  Heights  Fruit  Ex- 
change: 

U  the  serrisH  are  in  fact  transportation 


serrkea,  tite  carrier  cannot  compel  the 
shipper  to  permit  the  pertormanee  therwif 
by  the  carrier  uniesa  the  ahippar  makes  m- 
aonable  requeat  therefor. 

Chicago,  I.  k  L.  R.  Co.  t.  Reyman,  —  Ind. 
—,  73  N.  E.  6BT,  166  Ind.  £78,  76  N.  E. 
STO;  Texaa  C.  R.  Co.  t.  Dorsey,  SO  Tex. 
CiT.  App.  377,  70  B.  W.  676;  Denamore  Com- 
mlaaion Co.  T.  Duluth,  S.  8.  t  A.  R.  Co.  IDl 
Wia.  663,  77  N.  W.  904;  DaTenport  Co.  t. 
Penn^lvania  B.  Co.  173  Pa.  308,  S4  Ati. 
69;  Hutchinson,  Carr.  Sd  ed.  |  60S. 

Hie  ordera  of  the  Commiaaion  were  fully 
supported    by    anl>atantia]    aridence. 

Interstate  Commerce  Commisiion  ▼. 
LoniaviUe  &  N.  R.  Co.  887  D.  8.  88,  67  L.  •! 
431,  83  Sup.  Ct.  Bep.  IBS;  Interstate  Com- 
merce Commiaaion  t.  Delaware,  L.  A  W.  B- 
Co.  220  U.  8.  236,  6D  L.  ed.  448,  31  Snp.  OL 
Rep.  302;  Interstate  Commerce  Commis- 
sion T.  Union  P.  R.  Co.  222  U.  S.  647,  M 
L.  ed.  311,  32  Sup.  Ct.  Rep.  lOB;  Southsra 
P.  Co.  T.  Interstate  Commerce  Commiaaion 
210  U.  8.  433,  66  L.  ed.  883,  31  Sup.  Ct. 
Rep.  2S8;  Interstate  Commerce  Commiaaion 
T.  Illinois  C.  R.  Co.  81S  U.  8.  470,  64  L.  ed. 
287,  30  Sup.  Ct.  Bep.  166;  Illinois  C.  B.  Oo. 
T.  Interstate  Commerce  Commiaaion,  800  V, 
6.  441-464,  61  L.  ed.  118B-1137,  87  Bnp. 
Ct.  Rep.  700. 

Mr.  Justice  Iiunar,  after  making  the 
foregoing  statement  of  facta,  delivered  the 
opinion  of  the  court: 

There  are  many  cases  betwea  shipper  and 
carrier  in  which  each  insists  that  tiie  other 
la  I>ound  to  furnish  service  or  facilities  con* 
nected  with  the  tranaportatlon  of  freight. 
The  present  record,  however,  preaenta  an 
inatance  where  both  parties  are  contending 
for  tbe  privilege  of  supplying  an  artiels 
needed  in  the  proper  shipment  of  fruit,--- 
the  eonaignor  claiming  that  icing  ia  a  nee- 
essar;  part  of  the  loading,  which  he  t* 
authorized  to  aupply;  while  the  rarriera  in- 
sist that  icing  ia  a  part  of  refrigeration,  by 
statute  made  transportation,  which  they 
are  bound  to  provide  and  for  wliieh  they 
are  entitled  to  collect  reasonable  eompoi- 
aation.  The  determination  of  these  conflict- 
ing [213]  claims  necesaitatea  an  examina- 
tion of  the  two  methoda  under  which.  In 
a  weather,  oranges  are  shipped  from 
CalifomU  to  the  East. 

In  what  is  called  standard  refrigcratlaB, 
the  boxes,  of  the  aggregate  weight  of  S7,- 
800  pounds,  are  ao  placed  aa  to  iesTs  spaess 
between  them  wide  enough  to  admit  of  a  free 
circulation  of  sir  chilled  by  Ice  in  the  hunk- 
ers. Subsequently  the  carriers  put  in  a 
system  of  pre-cooling,  under  which,  after 
the  ears  had  been  loaded,  they  were  taken 
from  the  point  of  ahipment  to  refrigerating 
planta  owned  by  the  carriers,  where  whole 
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trainloada  Are  pre-coolcd  At  ont  tima  by 
incuu  of  blaats  of  very  cold  air  driven  in- 
Ui  the  cw  through  and  around  the  boxM. 
At  the  end  of  three  or  four  hours  the  fruit 
is  lul&cieDtl;  ehilled,  the  bunken  are  then 
ailed  with  about  10  tons  of  ice,  tumiBbed 
hj  the  carrier,  and  the  train  is  started  on 
iti  Journey  to  the  Eaat, — the  bunken  being 
re-iced  from  time  to  time  aa  needed  at  ata- 
tiona  along  the  route.  For  thia  entire  serv- 
ice the  Commisaion  beld  that  the  carrier's 
eliarge  of  HZ.OO  was  reasonable. 

A  different  method  obtains  where  the 
icing  of  the  ear  is  done  b;  the  shipper  at 
his  own  expense.  In  tbat  class  of  cases 
the  oranges  sre  taken  from  the  grove  direct- 
ly to  a  cold  mom  baving  a  temperature  of 
about  33  F.  There  the  boxes  are  allowed 
to  remain  for  periods  of  from  twenty-four 
to  forty-eight  hours,  and  until  the  fruit  is 
chilled  to  the  center.  When  thus  pre-cooled. 
the  boxes  are  ready  for  shipment.  A  re- 
frigerator ear  is  then  placed  on  the  track 
oppoaite  the  door  of  tbe  cold  room  of  the 
warehouse  with  which  it  is  connected  by 
a  collapsible  inclosed  passageway,  so  ar- 
ranged aa  to  exclude  the  outaide  air,  while 
at  the  aame  time  allowing  that  from  the 
cold  room  to  enter  and  cool  the  interior  of 
the  ear.  Through  this  passageway  the  or- 
anges are  trucked  from  the  warehouse  to 
the  car,  and,  as  they  have  been  chilled  to 
the  center,  the  hoiea  are  packed  close  to- 
gether, farming  a  solid  mass  weighing  [214] 
38,000  lbs,  with  a  temperature  of  about  35  F. 
nie  doora  and  vents  of  the  car  are  promptly 
and  tightly  closed,  the  bunkers  are  immedi- 
ately filled  with  unuBuaUy  large  cakes  of  ice, 
in  order  to  reduce  the  rate  of  melting,  and 
the  fruit  is  then  forwarded  under  a  Sled 
tariff  which  provides  that  re-icing  is  un- 
naeeasary,  and  that  the  shipper  will  make 
no  claim  for  damage  occasioned  by  failure 
to  re-ice  in  transit.  For  their  services  in 
eosinection  with  such  pre-cooled  shipments 
the  carriers  were  allowed  to  charge  97.50, 
but  the  Commission  refused  to  permit  them 
to  charge  for  the  ice  needed  to  keep  the 
(mit  cool  between  warehouse  and  destina- 
tlCB. 

1.  This  ruling  la  attacked  by  the  appel- 
lants, who  contend  that  icing  ia  a  part  of 
r«frlgeration,  which  |  1  of  the  Hepburn 
billt   makes  a   part  of  the  transportation 


t.  •  ■  The  term  "transportatiiH)''  shall 
tnehide  ...  all  services  in  connecfion 
with  the  receipt,  delivery,  .  .  .  ventila- 
tion, refrigeration,  or  Icing  .  .  .  of 
propertv  transported  i  and  It  shall  be  the 
dun  of  every  carrier  ...  to  provide 
and  furnish  such  transportation  upon  rea- 
sonable request  therefor.  (34  Stat,  at  L. 
SS4,  chap.  SfiSl,  U.  S.  Comp.  Stat.  Supp. 
1U1,  p.  ]£8S.) 
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they  are  hound  to  fumiah  npon  reasonable 
request.  They  insist  tbat  in  order  to  meet 
the  duty  thus  imposed  by  statute,  they 
have  been  compelled  at  great  expense  to 
erect  immense  plants  where  trainloada  of 
fruit  can  be  cooled,  and  where  an  enoni.oua 
quantity  of  ice  is  manufactured  for  refriger- 
ation purposes.  They  argue  that,  being 
bound  to  furnish  all  necessary  icing  and  re- 
icing,  and  having  at  great  cost  prepared  to 
furnish  the  supply,  it  is  not  only  jnat, 
but  a  right  given  by  statute,  that  they 
should  be  allowed  to  provide  all  needed 
icing  or  refrigeration  at  a  rate  to  be  ap- 
proved by  the  Commission. 

Whatever  transportation  service  or  facil- 
ity the  law  requires  the  carrier  to  supply 
they  have  the  right  to  furnish.  They  can 
therefore  use  their  own  cars,  and  cannot 
be  compelled  to  accept  those  tendered  by 
the  shipper  on  [SIS]  condition  that  a  lower 
freight  rate  be  charged.  So,  too,  th^  can 
furnish  all  the  ice  needed  in  refrigeration; 
for  this  is  not  only  a  duty  and  a  right,  under 
f  1  of  the  Hepburn  bill,  but  an  economic  ne- 
ceasity,  due  to  tbe  fact  that  the  carriera  can- 
not be  expected  to  prepare  to  meet  the 
demand,  and  then  let  the  use  of  their  plants 
depend  upon  haphazard  calls,  under  which 
refrigeration  can  be  demanded  by  all 
shippers  at  one  time  and  by  only  a  few  at 
another. 

This  contention  was  sustained  by  the 
Commission,  which  recognized  that  "the 
ahippcr  has  no  right  to  provide  refrigeration 
himself  to-day  and  call  upon  the  railroad 
company  for  that  service  to-morrow.  To 
permit  such  a  course  is  to  demoralize  the 
service  of  the  defendanta,  and  to  prevent 
them  from  diacharging  their  duty  with 
economy  and  efficiency.  ...  It  is  the 
duty  of  the  carrier  to  furnish  refrigeration 
upon  reasonable  demand,  and  in  so  far  aa 
the  furnishing  of  that  refrigeration  Is  « 
part  of  the  service  rendered  by  the  carrier, 
tbe  carrier  may  insist  upon  its  right  to 
furnish  that  service  exclusively." 

S.  But  of  course  this  doee  not  mean,  that 
because  the  carriera  have  ice  im  hand,  thej 
can  compel  the  shipper  to  have  bis  frail 
refrigerated,  when,  on  account  of  the  atate 
of  the  weather,  or  for  other  cause,  he  prefers 
to  have  it  forwarded  under  ventilation  only. 
When,  however,  ice  is  actually  needed  and 
is  actually  used,  the  question  arisee  as  to 
whether  icing  is  a  part  ei  preparation  which 
can  be  done  by  the  shipper,  or  a  part  <rf  i«- 
frfgeration  (transportation)  whieh,  by  stat- 
ute, the  carrier  has  the  exclualve  right  to 
fumiah. 

To  this  question  no  answer  can  be  given 

that  will  apply   in  all  caaea.     For  in  the 

shipment  of  fruit,  as  in  that  of  other  arti- 

cka,  it  is  impossible  to  lay  down  a  rule 

Ml  V.  S. 
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whteh  definitely  flxea  wh>t  loading  includea 
•od  \>j  whom  it  mutt  be  done.  Nor  U  tbere 
M|7  coiwiateiit  prmctic«  on  thii  subject,  i 
frnn  reported  caaee  it  app««n  that  the 
[118]  clKims  of  the  partiei  are  baud  lathel 
on  intereat  than  on  Bome  deflnite  principle, 
Sometbnee  the  shipper,  m  here,  inaiata  od 
the  right  to  load  and  provide  necesaarjr  ap- 
pliancea.  At  other  timea  he  demandi  that 
aach  aerrice  and  appliancea  be  furniabed  bj 
the  railroad  companj.  Conversely,  the  car- 
riera  aometimea  claim,  as  here,  the  right  to 
(nmiah  aerrice  and  faeilitiea,  while  la  other 
caaea  inaiating  that  one  or  both  muat  be  aup- 
plied  bj  the  eoniignor.  Cf.  National  Wh^le- 
aale    Lumber    Dealera'    Aaao.    t.    Atlantic 


Inter*.  Com.  Rep.  23i;  Re  Allowance  for 
StoVEB  t  Lining  of  Cars,  26  Inters.  Com. 
Rep.  681;  Re  Western  Classification,  25 
Inte'B.  Com.  Rep.  497. 

l^eae  ineonaiatent  and  conflicting  de- 
mand* serve  to  empbasiee  the  fact  that,  be- 
fore the  haul  actually  begin*,  the  right 
Avtj  of  e«ch  party,  where  not  absolutely 
flifd  by  statute,  must  be  decided  with 
reference  to  the  special  facts  of  each  case. 

A*  a  general  rule,  the  carrier  loads  all 
freight  tendered  in  less  than  carload  lote. 
while  the  consignor  loads  in  all  caam  where, 
for  his  convenience,  tbe  car  ia  placed  at 
bis  warehouse  or  on  public  team.tracka. 
This  practice  has  grown  up  not  only  because 
the  work  can  be  more  aatiafftctorilj  per- 
formed by  the  owner,  but  alao  because  it  is 
impossible  for  railroad  companies  economic- 
ally to  load  cars  at  private  wareliouaea  or 
on  thoM  tracks  where  vebiclea  of  the  con- 
signor or  consignee  come  and  go  at  the  di- 
rection of  tbe  owner.  2fi  Inters.  Com.  Rep. 
490. 

3.  But  loading  may  involve  more  than 
the  mere  placing  of  the  freight  on  the  car, 
since  the  character  of  the  ahipment  may  be 
aucb  oa  to  require  the  furnishing  and  placing 
of  stakea,  rack*,  blocks,  and  binders  needed 
to  make  the  transporUtion  safe;  or,  tbe 
freight  may  be  such  as  to  require  special 
covering,  packing,  icing,  or  beating,  in 
order  to  preserve  the  merchandise  in  con- 
dition fit  for  use  at  the  end  of  tbe  jour- 
ney. Who  is  to  furnish  these  needed  facil- 
iti«e  may  be  qaite  as  uncertain  as  who 
b  to  place  the  [SIT]  freight  on  the  car; 
and  eaji  only  be  determined  by  considering 
the  character  of  the  shipment,  tbe  place 
where  the  loading  begins,  and  who  can  most 
■conomieaDy  perform  the  service  required. 
Neither  party  haa  a  right  to  insist  upon 
a  wasteful  or  expensive  serflce  for  which 
the  consumer  must  ultimately  pay.  The 
interest  of  the  public  is*  to  be  considered  as 
well  a*  that  at  shippers  and 
fit  h.  ad. 


their  righU  in  turn  having  been  adjusted 
by  a  reduction  in  the  rate,  if  tbe  loading 
i*  done  in  whole  or  in  part  by  the  ibipper; 
and  by  an  increase  in  the  rate  vhera  the 
lo*ding  ia  dons  in  whole  or  in  part  by  tbe 
carrier.  But,  by  whomaoever  done,  th* 
loading  must  be  such  as  to  Bt  the  freight 
for  shipment;  and  when — by  statutory  re- 
quirement, by  valid  order  of  the  Commis- 
sion, or  by  the  carriers'  voluntary  act — 
the  car  i*  placed  at  the  emsignor's  ware- 
bouse  to  be  loaded  by  the  shipper,  he  may 
not  only  put  the  freight  on  tbe  car,  hot 
may  do  all  other  acts  required  to  St  the 
freight  for  its  proper  shipment, — at  leaat, 
until,  under  a  terilt  regularly  filed,  the 
carrier  offers  to  do  what  is  necessary  to 
secure  or  preserve  what  ha*  thus  been 
placed  on  ite  car  for  transportation.  Ths 
refrigeration  and  pre-cooling  offered  by  the 
carrier  to  shippers  of  p re-cooled  fruit  ware 
found  not  to  be  the  equivalent  of  the 
method  adopted  by  tbe  shipper. 

4.  In  tbe  present  case  the  carrier*  eon- 
cede  that  in  pre-cooting  ahipmente  the  con- 
signor bad  the  right  to  teke  all  of  tbe 
steps  for  preparation  except  the  last.  They 
concede  that  be  bad  the  right  to  pre-cool 
the  fruit,  to  pre-cool  the  car,  to  place  the 
boie*  on  board  tbe  car,  to  atop  the  vents, 
and  seal  the  doors.  But  they  deny  that  he 
could  ice  the  bunkers,  even  though  that 
was  necessary  to  the  complete  preparation, 
or  loading,  needed  in  that  particulai  class 
of  shipments,  and  without  which  the  fniit 
would  be  damaged  by  the  rise  in  temper- 
ature, occurring  duriiig  tbe  time  the  car  is 
being  hauled  from  the  warehouse  of  the  abip* 
per  to  tbe  icing  stetion  of  the  carrier.  Sneb 
delay  in  [ZI8]  fliling  bunker*  would  nullify 
,t  of  the  advantage  of  the  expensive 
chilling  of  fruit  and  car  necessary  in  the 
pre-cooling  shipment*, — permitted.  If  not 
iginally  encouraged,  by  the  carrier-  Tb* 
privilege  was  withdrawn, — not  because  tbe 
railroad  companies  were  in  position  to  (nt- 
nish  the  ice  at  tbe  proper  time  and  plaec, 
but  solely  because  the  CommlBalon  Dad  re- 
duced the  carriers'  charge  on  pre-cooled 
oranges  from  (30  to  97.60  per  car. 

The  icing  may  have  been  ao  related  to 
refrigeration  as  to  authorize  the  earriera 
to  render  that  lervice.  But  manifestly 
they  could  not  be  expected  to  build  ra- 
fr  iterating  planta  near  each  warehouae; 
and,  tbe  carrier  not  being  in  a  poaition  to 
do  such  icing,  the  consignor  had  the  sanse 
right  to  provide  the  necessary  supply  that 
he  would  have  bad  to  ice  a  ahipment  of 
tish,  to  furnish  and  place  standards  to  ss- 
1  umber  on  an  open  ear,  or  to  fasten  to 
the  Hoor  articles  which  otherwise  might  be 
damaged  by  the  jerks  and  jolts  of  a  moving 
train.    In  the  absence,  therefore,  of  the  ear- 
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rim*  offer,  Bitdar  %  filed  tariff,  to  furnlik 
to  at  tta  Unu  and  plus  iiMdad  In  pn- 
Motod  iliipaiMite,  or  to  ndtatltnto  a  mtt- 
1m  of  aqiul  ma«  *t  prwUeally  th*  Mnu 
Mit,  tbty  had  do  right  to  prarait  the  eon- 
■Ignor  from  fllllng  the  bunken  ao  »•  to  flt 
the  (rdfbt  (or  proper  tranaportatioti. 

■■  Tho  tarlffa,  withdnwiag  the  pre-cool- 
iflg  prlrlkge  after  Jnlj,  1911,  would  have 
danged  the  practice,  recognised  bj  the 
earrlere  themaelTaa  and  actuallj  approved 
ty  the  Cotnmieeioii'e  order  fixing  fTJlO  for 
the  earrier'a  ierrieea  In  conDoctioD  with 
raeh  preetioe.  Ae  the  withdrawal  "affected 
a  practice  and  a  rat^"  the  Commiiion  had 
power  to  oaaeel  that  tariff  and  to  require 
the  earrien  to  cooform  to  the  order  eatab- 
liehing  the  t7^  charge  id  pre-cooled  ihip- 
Btente.  Sueh  an  order  waa  Juatifled  bj  the 
proflelona  of  |  IS  [of  ISST,  t*  Stat,  at  L. 
SH,  chap.  lU,  U.  a.  Comp.  Stat.  1901,  p. 
t16&  ai  amended  bj  |  4]  of  the  Hepburn 
act  (S4  Stat,  at  L.  089,  cbap.  SSBl,  U. 
B.  Coup.  Stat.  Supp.  1911,  p.  1207),  which 
anthorizea  the  CominiMion,  after  a  hearing, 
to  detormine  whether  rate*,  or  praetlcee 
affecting  ratea,  are  uorcaaoDable,  to  detor- 
mine what  practice  in  respect  to  tranipor- 
tattoo  [210]  ii  jutt,  and  to  require  the 
•arrler  to  conform  to  thoae  preaeribed  bj  the 
Oommlaaion.t 

6.  He  appellanta  Inslat,  hovre«er,  that 
wen  If  the  ehipperi  are  entitled  to  fnmiah 
the  ice,  the  earrien  are  entitled  to  pay  for 
hauling  It.  They  claim  that  the  charge 
of  ITJKI  la  oonfUcatorj  becanae  it  doea  not 
eorer  what  the  CommiMlon  foxind  to  be  tiie 
aotaal  eost  of  the  carrier*'  pre-eooling  aerr- 
iee.  They  point  to  the  faet  that  the  rato 
of  fl.lS  per  cwt.  on  orangee  waa  found  to 
be  reaaonable,  without  regard  to  the  ehar- 
aetar  of  the  shipment,  and  whether  the 
fruit  mored  tinder  Tentilation,  itandard  re- 
frtgeratloD,  or  pre-:cooling  ahl^ment, — ad' 
ditional  •nina  being  allowed  lor  fnmiahing 
or  hauling  lee  needed  In  tranaportation  of 
the  fruit.  Tbey  admit  that  more  revenue 
ia  derlred  from  a  carload  of  pre-ooolod 
fnilt,   weighing  aS,000   Iba.,   than  fiwn  a 


tSee.  U.  The  Commlaalon  la  anthortaed 
.  .  ■  ,  whcne*«r,  after  full  haartng  .  .  . 
It  ahaU  be  of  the  opinion  that  au  of  the 
Mea  9r  ehargw  . .  .  .  f  or  th«  tan^kor- 
tatloa  of  peraona  or  property 


to  detormine  and  preaeribe 
lAat  win  be  the  Jnat  and  rcaaoaabk  rata 
.  .  .  and  irtiat  regulation  or  praetlee  !■ 
raapcct  to.  aneh  tranaportation  la  Juat,  fair, 
ana  reaaoaable  to  be  thereafter  followed; 
and  to  Btalte  an  order  that  the  carrier  ahiall 
ecaae  and  deaiat  from  each  violation,  .  .  . 
and  ahaU  eonform  to  the  regolatlon  or  prac- 
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ear  wbaia  the  load  wrf^  17,200,  favt  laaM 
that  the  greater  rereane  la  becanae  el  » 
greater  aerrice  rendered  and  a  ^«ater  weight 
hauled.  On  the  anthorlty  of  Intoratate  Oon- 
merce  Commisalon  *.  SUekney,  SIS  D.  B. 
98,  100,  04  L.  ed.  112,  113  SO  Sup.  Ct 
Bep.  W,  tlu7  oontend  that  the  receipt  «f  a 
fair  return  for  carrying  33,000  Iba.  of  fruit 
afforda  no  reason  for  compelling  them  to 
haul  0,000  Iba.  of  Ice  2,000  mUea  for  noth- 
ing, when,  ai  found  by  the  C 
actual  coat  of  the  haul  la  912.60. 

The  order  doea  not  show  the  ttemi  going 
to  make  up  the  97JiO  charge.  In  the  brief 
ttn,  the  CommiMlon  it  waa  [220]  laid  to  in- 
eluda  90  for  damage  to  the  bunkers  and  tS-00 
for  profit.  And  aince  the  report  ahowa  that 
the  carrier!  were  alao  entitled  to  9IZ.B0  for 
hauling  the  ice,  a  charge  of  only  97-00  for 
a  9S0  eerrioe  would  at  Unt  blnah  appear 
to  be  not  only  unreasonable,  tiut  confleea- 
tory.  But  the  order  ia  to  be  read  In  con- 
nection with  the  report  of  which  it  forma  a 
part.  When  so  read,  it  la  evident  that  the 
Commiaaion  did  not  intend  to  require  the 
earrien  to  haul  0,000  lb*.  Of  Ice  without 
reaaonable  compensation,'  but  considered 
that  the  haul  of  the  Ice  was  so  much  a  part 
of  the  haul  of  the  pre-eoolcd  freight,  that 
the  expense  could  properly  be  treated  as  in- 
cluded or  absorbed  in  the  rate  on  the  fruit 
itself.  Cf.  Farrar  Lumber  Co.  v.  Naah- 
Tllle,  a  A  St.  L.  K.  Co.  80  Inters.  Com. 
Bep.  eS;  Swift  ft  Co.  v.  Misaoorl  P.  R.  Co. 
22  Inter*.  Com.  Rep.  380. 

The  cost  of  such  haul  was  I12.0D,— equiv- 
alent to  3.8  on  the  33,000  Iba.  of  oranges 
in  a  pre-cooled  shipment,  and  as  a  mere 
matter  of  Sgures,  it  was  immaterial  to  the 
earriera  whether  they  were  permitted  to 
charge  91.11.2  on  the  fruit  and  9I2JH)  for 
the  ice,  or  91.16  <»i  the  fruit  alone  without 
any  distinct  charge  for  transporting  the  lea. 
In  either  event,  the  revenue  i«oeived  waa 
than  that  derived  from  a  ear  of  stand- 
ard refrigeration,  wlthimt  eorreapoadiag 
Inereaae  of  eost. 

T.  The  claim  that  the  order  modlflea  the 
wUbliahed  rato  of  11.16,  and  radueaa  It  to 
91.112  in  pre-cooled  ahlpmanta,  thereby  dia- 
arlminatlng  against  the  email  fruit  grower 
and  thoae  who  forward  otider  vcntUaUon,  or 
under  the  carriers'  method  «t  refrigeration. 
Is  not  an  israe  presoited  by  any  aaa^- 
meat  of  error  la  thia  reeord,  «*«■  if  tb* 
earriera  were  In  poaiUoD  to  OMfcofneh  a 
eontantion.  Interatate  CoDmaree  Oomniia- 
slon  V.  Chicago,  R.  I.  *  P.  R.  Oo.  218  U. 
8.  88,  109,  M  L.  ad.  MS,  B67,  90  Sop.  Ct 
Rap.  601.  There  la  bo  elalm  la  this  eaae 
that  aneh  rata,  thua  ^MrlbBted.  la  naraa- 

8.  What  is  a  pnq>er  rate  on  fmtt  la  fre- 
oealing   ahipaieata,   or   a   Mr   eharge   ftv 
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bsultng   Becewarr    ice    or    rendaring   otbrr  .  tractcd  wblle  he  i>  cneli  itocklioldn  &■  thr 

trmiMptwtatioii  MrrioM,  are  kll  Tatc-inakiDg  I  amount  of  his  stack  bears  to  the  whole  aub- 

tUl]   matters  committed  to  the  Comni.s- '  Knlwd,  although   at  Uie  time  of  euLiBcnb- 

afc».      It    may    determine    what    .ball    be  '°B  ff  'F*^   "("j  t*-*   eo"P«7   *''«';..'" 

*v.  di«_  „  ■         ..  h^»^     ...I  .A   .--i  should   be  exempt  from    personal   liabilitv. 

Oa  diflerenoe  m  rate  b«tweer  carload  and  ^„j    ^^j    ^^y,,*;    ^^e   co^porstion   nor    if. 

kH  than  emrlocd  loU;  it  may  decide  wbeth-  ^^„  ,^^1^  b,,^  power  to  lubject  htm 

m     the   .di«erenee     in     rerenue.     due     to  „  the  other  stocliholders  to  it,   and    iiirh 

•    differaiee    in    method    of    loading,    war-  ezemption   was  expressed   alio   in    the  Kr- 

tanta  a  difference  in   tbe   rate  on  carload  tiScate  of  incorporation. 

Aipments    ot    the    same    article.      It    may  "gf  ""f^^^^  ,^8^""""°°''  ""'  *"  ** 

prcMnbe    the    form    in    which    schrfulee  Porel«ii  cor,K,«tiooa  -  lUbllUy  of  now- 

■hall    be   prepared   and   arranged    (9    8|,  reeldent  stockliblder  — where  enforce- 

aad  m*y  approve  tariffs  stating  tnat  the  Able. 

ain^  rate  inoludes  both  tbe  line  haul  and  i.  The    personal    liability    of    *    nonretf- 

aeeeHorlml    serricea   absorbed    in    the    rate  dent   stocltholder  of  a    torei|;n   corporation 

Conwraely,  It  may  pre«!ribe  a  Uriff  fixing  doing    buaiaMs    in    California,    under    Cal. 

A  through  rata  which  includes  not  only  the  Gi'-  Code,  §  322,  which  make,  bim  Individ- 

haul  -f  the  frui.  hut  the  haul  of  ^e  ice  «^.^..^d^persoo.^^^ 

■eceaMxy   to  keep    tt..:   fruit   in    condition.  ^^  .^  ^^^^  .tocltholder  as  the  amount  of  his 

All  these  are  matters  committed  to  tbe  do-  ,tock    bears  to   the    whole    subscribed,   and 

«iiion  of  the  administrative  body,  which,  in  tupposes    the    action    against    him    to    be 

«aeh  instance,  is  required  to  fli  reasonable  brought  "upon  such  debt,"  may  be  enforced 

ntas    and    establish    reasonable    practices,  outside  of  tbe  California  courts. 

The  courts  have  not  been  vested  with  any  ^^SUmt'i^t^^  j^'^orpon.tloiiB.  Xll.  d,  la 

•ueh  power.    They  c.nnot  make  rates.    They  corpor.tloA.  -  ll.blllt,  of  slockl.otdera 

«annot  interfere  with  rates  fixed   or  prao-  _  principal  debtor  or  saret,- 

ticca  established  by  the  Commission  unless  3.  Liability    as    a    principal    debtor,    and 

it   is    made   plainly    to   appear    that    those  not    as    surety,    is   what    Is   imposed    upon 

«rder^    are    void.      Interstate    Commerce  stockholders  of  corporations  doing  business 

Coromisiion  v.  Union  P.  H.  Co.  822  U.  S.  047,  in    California,    by    Cal.    Civ.    Code,    §    322, 

M  L.  ed.  311,  38  Sup.  Ct.   Rep.   108.     No  making   them    individually   and    personally 

•Dch  showing  is  made  in  this  esse.    The  de-  ^'•'^}'  '"V^J^'T^W  "    *      '»/?"•*• 

,  .1      ,        L       «        J  debts  contracted  wbile  thev  are  such  Btock- 

to  the  whole  subscribed. 

i    ■  -  [For  oiber  eases,  sm  Ccrporstlons,   IX.  e,   i, 
la    DiKMt    Sup.    Ct.    1908.1 

FRANK  N.  THOMAS,  Petitioner,  **'»»  ^"fj""^'^"  Plf"""*  ~  appllea- 

'     -••  ■■    "^  I  t|^„  gf  bank  deposit. 

_  .  _        _          „     4.  Corporate  notes  are  not  discharged  pro 

CONaAD  H.   BtATTHIESSEH.  ,a„to  by  the  fact  that  the  corporstion  has 

„    „    -         .     .       .......  deposits  in  the  bank  that  holds  the  notes. 

(See  S.  C.  Reportar's  ed.  S2I-8»e.)  [p^^  other  cas».  see  Bills  nod  Notes.  VII.  b, 
2:  Bsnks.  t.  d ;  PsTDieDC  III.,  la  Digest  Sup. 

For«lcn  corporaUons  —  liability  of  uon<  '^'-  *''^-' 

resident  stockholder.  r»„   ...  , 

1.  A  New  York  stockholder  fn  an  Arizona  '"**■  '"'^ 

corporation  formed  to  carry  on  busineaa  in  .          .    .                ._     ,., .       _     .,    ,    _  . 

bolT  Arizona    and   CaliforJiia.   who.   before  ^'K"*^    January    "-    1"<-      D«'*«d    ^'*>- 

incorporation,  signed  a  writing  reciting  the  ruary  8,  191*. 
Intent  of  tbe  subscribers  to  form  sucli  cor- 

ration  for  the  purpose  of  acquiring  a  site  /  \N  WRIT  of 'Certiorari  to  tbe  United 
California,  and  building  a  hotel  thereon,  \J  SUtes  Circuit  Court  of  Appeals  for  the 
must  be  dewned  to  have  assented  to  be  geeond  Circuit  to  review  a  judgment  wbicB 
bound  by  the  provisions  of  Cal.  Civ.  Code,  .[j^^rf  ^  judgment  of  the  Circuit  Court 
Ja;2Sord^^«e.rVU*;rdorng'^^^^  '«  the  BouLr^District  of  New  York  d is- 
ness  in  the  state,  personally  Uahle  for  such  m'M'ng  tne  complaint  in  a  suit  to  enloroe 
proportion  of  the  corporate  debts  eon-  the  statutory  liability  of  a  stockholder  ill 
: ■    '. .  a  foreign  corporation.    Reversed. 

"fV;^  ""!  ^""l**"  ."!**"?  f*^''*'"'**-  See  aame  case  below,  113  C.  C.  A.  101. 

*r'B  liability  outside  of  sUte  of  incorpora-  ,.„  „   .    .„,                     ' 

tion— aec    notes    to    Cushing    v.    Perot,    34  ^"*  *•*'■  •^*' 

LJLA.  737,  and  Kdwarda  t.  BchlUinger,  33  The  facts  sre  sUtad  m  the  opinion. 
L.E.A.(N.80   ees.                                          -Mr.  Alfred  Adams  Wlwat  argued  the 

On  the  effect  upon  surety  or  indorser  of  .    _...    „     -nun      i.i,i._  ii„iii_. 

bulk's  failure  toVpply  principal's  deposit  «■"«■  "?' ''"■  "^- ^""P  ^^"  ^"'"^ 

Mconnt  upon  note,  seS  note  to   Davenport  aW  '  brief  for  petitioner: 

T.  State  Bkg,  Co.  8  L.B^.(N£.)  B44.  This  caaa  la  controlled  by  the  decision  in 
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Pliinef  V.  Helaon,  1B3  U.  S.  144,  46  L.  ed. 
125,  22  Sup.  Ct.  Rep.  52,  iinlMa  k  valid 
ground  for  dietinetion  be  fumiehed  by  one 
o'  the  following  facts;  (1)  That  the  free- 
dom of  the  Btockholderi  from  individual 
lUbilit;  wai  in  this  case,  pursuant  to  the 
provision  of  the  ArUona  law,  declared  in 
the  articles  of  incorporation,  whereas  in 
Finney  v.  Nelson  It  was  establidhed  by  the 
general  law  of  the  state  where  the  corpora- 
tion wai  organiied)  (2)  that  defendant  is 
not  a  resident  of  Califomiai  (3)  that  it 
was  defendant's  purpose  and  intent  that  his 
liability  aa  a  stockholder  be  controlled  by 
the  law  of  Ariiooa. 

See  also  State  v.  New  Orleans  Warehouse 
Co.  109  U.  72,  33  So.  81 ;  Peck  v.  Noe«,  164 
Cal.  3fil,  97  Fac.  866;  Thomae  v.  Wentworth 
Hotel  Co.  168  Cal.  2T6,  139  Am.  St.  Rep. 
120,  110  Pac.  S42. 

The  fact  that  the  articles  of  incorpora- 
tion in  this  ca&e  contain  a  declaration,  as 
anthorized  by  the  AriEuna  law,  that  the 
stockholders  shall  not  be  personally  liable 
for  the  debts  of  the  corporation,  does  not 
distinguish  this  case  from  Pinney  v.  Nelson. 

Terry  v.  Little,  101  U.  8.  216,  25  L.  ed. 
864;  Thomas  v.  Wentworth  Hotel  Co.  supra; 
Citizens'  Sav.  Bank  v.  Owensboro,  173  U. 
S.  63S,  644,  43  L.  ed.  840,  B43,  19  Sup.  Ct. 
Sep.  530,  571;  Knights  of  Pythias  v.  Well- 
er,  93  Va.  613,  25  S.  E.  891;  Danville  v. 
Danville  Water  Co.  178  111.  SOS,  69  Am. 
St.  Rep.  304,  53  N.  E.  118. 

The  fact  that  in  this  case  there  is  a  find- 
ing that  it  was  the  purpose  and  intent  of 
the  stockholders  that  their  obligations 
should  be  controlled  by  the  articles  of  in- 
corporation and  by  the  Isns  of  Arizona  does 
not   distinguish   this   case   from   Pinney   *. 

Thomas  t.  Wentworth  Hotel  Co.  168  Cal. 
276,  139  Am.  St.  Rep.  120,  110  Pac.  942. 

The  question  is:  Did  defendant  contract 
to  assume  the  liabilities  imposed  by  the 
California  law  for  debts  incurred  by  the 
corporation  in  that  statel  If  so,  the  place 
of  his  residence  is  not  material. 

Ibid. 

Ths  stockholders'  liability  imposed  by  the 
law  of  California  is  contractual  in  nature. 

Kennedy  v.  California  Sa*.  Bank,  97 
Cal.  93,  33  Am.  St.  Rep.  163,  31  Pac.  846; 
Flash  V.  Conn,  lOB  U.  S.  371,  27  L.  ed.  966. 
3  Sup.  Ct.  Rep.  263 ;  Whitman  t.  National 
Bank,  176  U.  S.  569,  44  L.  ed.  667,  80  Sup. 
Ct.  Rep.  477;  26  Am.  ft  Eng.  Enc.  Law  2d 
ed.  1020. 

Plaintiff  pursued  the  proper  remedy  in  ■ 
court  of  adequate  jurisdiction. 

Bernheimer  v.  Converse,  206  U.  S.  616, 
629,  81  L.  ed.  1163.  1174.  27  Sup.  Ct.  Rep. 
7R6-,  Whitman  v.  National  Bank,  176  U.  8. 
6S»  H9,  44  L.  ed.  S87,  590,  20  Sup.  Ct.  Rep. 


477;  Flash  v.  Conn,  100  U.  S.  371,  27  L. 
ed.  966,  3  Sup.  Ct.  Rep.  263;  Cook,  Corp. 
S  223,  note  2;  Ferguson  t.  Sherman,  116 
Cal.  173,  37  L.R.A.  622,  47  Pac.  1023;  Mills 
T.  Scott,  09  U.  S.  26,  25  L.'ed.  294;  National 
Park  Bank  v.  Peavey,  94  Fed.  912;  Aldrich 
V.  Anchor  Coal  t  Development  Co.  24  Or. 
32,  41  Am,  St.  Rep.  831,  32  Fac.  756. 
The  liability  is  primary,  and  not  that  of 

Mokelumne  Hill  Canal  t  Min.  Co.  ▼. 
Woodbury,  14  Cal.  265,  12  Mot.  .Min.  Rep. 
«;  Davidson  v.  Rankin,  34  Cal.  503,  IS 
Mor.  Min.  Rep.  472;  Young  v.  Roseiibaum, 
39  CaL  646;  Sonoma  Valley  Bank  v.  Hill, 
69  CaL  107 ;  Faymonville  v.  McCollough,  6» 
Cal.  2S5;  Mitchell  v.  Beckman,  64  Cal.  117, 
28  Pac.  110;  Morrow  v.  Superior  Ct  64 
Cal.  383,  1  Pac.  364;  Re  California  Mut.  h. 
Ins.  Co.  81  Cal.  364,  £2  Fac.  869;  Uyman 
V.  Coleman,  82  Cal.  650,  16  Am.  St.  Rep. 
178,  23  Pac.  62;  Knowles  v.  Sandercock,  107 
Cal.  62B,  40  Pac.  1047;  Herman  v.  Hecht, 
118  Csl.  563,  48  Fac.  611;  Sacramento  Bank 
V.  Pacific  Bank,  124  Cal.  147.  45  L.R.A.  8«8, 
71  Am.  St.  Rep.  36,  56  Pac.  787. 

A  bank,  the  payee  or  holder  of  a  not«, 
does  not  discbarge  a  surety  by  failing  to 
apply  money  of  the  maker  which  happens 
to  be  on  deposit  at  or  after  the  time  the 
note  matures. 

Strong  V.  Foster,  17  C.  B,  217,  23  L.  J. 
C.  P.  N.  S.  106,  4  Week.  Rep.  161 ;  Citizens- 
Bank  V.  Elliott,  9  Kan.  App.  797,  59  Pac. 
1102;  Martin  v.  Mechanics*  Bank,  6  Harr.  & 
J.  235;  McShane  v.  Howard  Bank,  73  Md. 
135,  10  LJI.A.  6S2,  20  Atl.  776;  Citizens* 
Bank  v.  Booze,  76  Mo.  App.  18B;  Houston 
V.  Braden,  —  Tei.  av.  App.  — ,  37  S.  W. 
467;  Bank  of  British  Columbia  v.  Jefis,  15 
Wash.  230,  46  Pac.  247 ;  National  Mahniwe 
Bank  T.  Peck,  127  Mass.  301,  34  Aro.  Rep. 
368;  Voss  t.  German  American  Bank,  SS 
in.  599,  25  Am.  Rep.  415;  National  Bank 
V.  Smith,  66  N.  Y.  271,  23  Am.  Rep.  48; 
Olazier  v.  Douglaas,  32  Conn.  393. 

Plaintiff's  failure  to  prosecute  diligently 
his  action  against  the  corporation  did  n<^ 
release  defendant,  even  though  his  liability 
was  merely  that  of  a  surety. 

Lowman  v.  Yates.  37  N.  Y.  601 ;  Douglaas 
T.  Ferris,  138  N.  Y.  102,  34  Am.  St.  Rep. 
435,  33  N.  E.  1041 ;  McKim  v.  Williams, 
134  Mass.  136;  Greenwsy  v,  William  D. 
Orthwein  Grain  Co.  2B  C.  C.  A.  330,  66  U. 
B.  App.  623,  86  Fed.  636;  Hunt  v.  Purdy, 
B2  N.  Y.  486,  37  Am.  Rep.  587;  Jones  t. 
Allen,  29  C.  C.  A.  31B,  56  U.  S.  App.  52D, 
86  Fed.  523;  Biggins  v.  Raisch,  107  Cal. 
210,  40  Pac.  3.13;  Monroe  County  v.  Otia, 
62  N.  Y.  88 ;  Clark  v.  Sickkr,  64  N.  V.  231, 
21  Am.  Rep.  606. 

The  judgment  should  be  reversed;  and. 
as  all  ths  matarial  UeU  bare  been  atipuUt- 
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ed  and  the  dunagea  recoverable  are  a  liqui- 
dated anin,  no  new  trial  thould  be  awarded, 
and  the  court  below  ahould  be  directed  to 
render  tbe  proper  judgment  against  defend- 
ant. 

Bathbone  t.  Kiowa  Count;,  27  C.  C.  A. 
477,  48  U.  S.  App.  67T,  83  Fed.  125;  Irvine 
T.  Angus,  36  C.  C.  A.  601,  93  Fed.  629; 
Chnrcbill  v.  Buck,  42  C.  C.  A.  148,  102  Fed. 
38;  Ft.  Soott  v.  Hickman,  112  U.  S.  150, 
28  L.  ed.  036,  6  Sup.  Ct.  Rep.  S6;  Allen  t. 
St.  Louia  Nat.  Built,  120  V.  8.  20,  80  L. 
ed.  673,  7  Sup.  Ct  Hep.  460;  SaltonaUll 
V.  Buaaell,  1S2  U.  S.  628,  38  L.  ed.  676, 
14  Sup.  Ct.  Rep.  733. 

Hr.  Artlinr  O.  Ronnds  argued  the  canie, 
and,  witb  Mr,  Harold  Otia,  filed  a  brief  for 
respondent: 

The  decision  in  Pinney  y.  Nelson,  183  U. 
S.  144,  46  L.  ed.  12fi,  22  Sup.  Ct.  Rep.  62, 
does  not  eatabljah  the  right  of  tbe  peti- 
tioner, the  plaintiff  below,  to  a  recovery. 

Tbe  sole  question  presented  to  tbe  Su- 
preme Court  for  its  detenniDstion  was  tbe 
Federal  question  whether  the  state  statute 
was  in  violation  of  anj  of  tbe  provisiona 
of  the  United  States  Constitution  which  had 
been  relied  upon  in  the  court  below.  The 
state  court  had  decided  no  other  question, 
and  had  it  done  so  its  decision  in  that  re- 
spect would  not  have  been  open  to  review. 
Mobile,  J.  &  K.  0.  R.  Co.  v.  Missiasippi, 
210  U.  S.  187,  204,  206,  53  L.  ed.  1018,  1024, 
1025,  28  Sup.  Ct.  Rep.  660;  Eustis  v.  Bolles, 
)60  U.  S.  361,  37  L.  ed.  1111,  14  Sup.  Ct. 
Bep.  131;  Leonard  v.  Vicksburg,  B.  ft  P. 
R.  Co.  IBS  U.  6.  4ia,  422,  423,  40  L.  ed. 
nOS,  nil,  26  Sup.  Ct.  Rep.  760. 

General  expressions  in  everj  opinion  are 
to  be  taken  in  connection  with  tlie  dale 
in  which  those  expreaaions  are  used.  If 
they  go  beyond  the  ease,  they  may  be  re- 
spected, but  ought  not  to  control  the  judg- 
ment in  a  subsequent  suit,'  when  tlie  very 
point  Is  presented  for  decision. 

Carroll  v.  Carroll,  16  How.  2T6,  2B6,  267, 
14  L.  ed.  »3fl,  941;  Northern  Nat.  Bank  v. 
Porter  Twp.  110  U.  S.  608,  615,  26  L.  ed. 
268,  260,  4  Sup.  Ct  Rep.  254;  Hans  v. 
Txniislana,  134  U.  S.  1,  20,  33  L.  ed.  842, 
8411,  10  Sup.  Ct.  Rep.  604;  Leisy  v.  Hardin, 
13S  U.  S.  100,  135,  34  L.  ed.  128.  140.  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681; 
Pollock  V.  Farmers'  Loan  ft  T.  Co.  167  U.  S. 
42B,  674,  676,  39  L.  ed.  759,  616,  817,  16 
Sup.  Ct.  Rep.  673;  United  States  v.  Wong 
Kim  Ark,  169  U.  B.  649,  678,  679,  42  L.  ed. 
890,  901,  18  Sup.  Ct.  Rep.  4S6;  Harriman 
V.  Northern  Securities  Co.  197  U.  B.  244, 
291,  40  L.  ed.  739,  761,  26  Sup.  Ct.  Rep. 
4B3. 

As  we  read  the  opinion  in  the  Pinney 
Caae,  however,  it  is  not  ineonaiatent  with, 
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but  rather  supports,  the  decision  of  tli* 
court  below  upon  the  preaent  record.  Aa 
we  understand  it,  the  eolirt  in  that  caae 
sought  merely  to  apply  to  the  particular 
facts  there  presented  the  principles  relat- 
ing to  conflict  of  laws  which  had  been  elabo- 
rately discuMed  and  expounded  In  the  lead- 
ing cases  of  Prltchard  t.  Norton,  lOfl  U.  B. 
124,  27  L.  ed.  104,  1  Sup.  Ct  Rep.  102,  and 
Liverpool  ft  O.  W.  Steam  Oo.  v.  Pheuix  Ina. 
Co.  (The  Montana)  129  V.  8.  397,  32  L. 
ed.  788,  0  Sup.  Ct.  Rep.  469,  upon  which 
the  court  relied. 

If  the  parties  expressly  stipulate  that 
their  contract  is  to  b«  governed  by  the 
laws  of  the  jurisdiction  in  wbieh  it  la 
made,  or  it  tbe  contract  contains  a  pro- 
vision valid  under  those  laws,  but  invalid 
under  tbe  laws  of  a  neighboring  jurisdiction, 
it  cannot  fairly  be  inferred  or  presumed 
that  tbe  parties  intended  their  contract  ta 
be  governed  by  tbe  laws  of  tbe  other  juria- 
diction. 

Lloyd  V.  Quihert,  L.  R.  1  Q.  B.  120,  6 
Beat,  ft  8.  100,  36  L.  J.  Q.  B.  N.  8.  74,  IS 
L.  T.  N.  B.  602,  6  Eng.  JluL  Caa.  870; 
Fritchard  t.  Norton,  106  U.  S.  124,  137, 
27  L.  ed.  104,  108,  1  Sup.  Ct  Rep.  102; 
Liverpool  ft  Q.  W.  Steam  Co.  T.  Fhenis  Ina. 
Co.  supra. 

The  court  did  not  hold  in  Pinney  v. 
Nelson,  183  U.  B.  144,  46  L.  ed.  126,  ti 
Snp.  Ct.  Rep.  62;  that  the  atoekholders 
would  have  been  liable  in  the  absence  of 
such  an  express  charter  provision;  nor,  wa 
submit,  did  they  hold  that  if  such  an  infer- 
ence or  assumption  were  inconsistent  with 
the  other  provbions  of  the  charter,  or  if 
it  clearly  appeared,  npon  a  fair  construc- 
tion of  the  charter,  that  the  parties  in  fact 
contracted  "with  a  view  to"  or  "with  refer- 
ence to"  the  laws  of  the  incorporating  state, 
tbe  court  must  nevertheless  assume  the  con- 
trary in  order  to  impose  upon  the  stock* 
holders  a  liability  which  they  never  agreed 
to  assume,  and  from  which  they  were  ex- 
empt by  the  laws  of  the  incorporating  state, 
and  by  the  company's  expr^  charter  pro- 
See  Risdon  Iron  ft  Locomotive  Works  v. 
Furness  [1005]  1  K.  B.  314,  74  L.  J.  K. 
B.  N.  S.  243,  21  Times  L.  R.  179,  10  Com. 
Cas.  63,  12  Manson,  109,  [1906]  1  K.  B. 
57,  75  L.  J.  K.  B.  N.  S.  83,  64  Week.  Hep. 
324,  93  L.  T.  N.  S.  087,  22  Times  L.  R. 
45,  11  Com.  Cas.  35;  Thomas  v.  Matthlea- 
sen,  113  C.  C.  A.  101,  192  Fed.  497. 

If,  upon  the  principles  announced  la 
Pritchard  v.  Norton,  lOfl  U.  S.  124,  27  L. 
ed.  104,  1  Bup.  Ct.  Rep.  102,  and  Liverpool 
ft  O.  W.  Steam  Co.  v.  Phenix  In*.  Co.  (Tbe 
Montana)  129  U.  S.  307,  82  L.  ed.  788. 
9  Sup.  Ct.  Rep.  469,  the  eourt  was  justifled 
in  the  Pinney  Caae  In  uanmiog  an  intent 
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on  the  pArt  of  the  itockholdcri  to  ccntraet 
with  reference  to  tbe  CalifomiA  law,  upon 
the  ume  principles,  in  view  of  the  differ- 
ence in  the  proviBiam  of  the  charter  in  the 
present  case,  the  court  below  (even  had  the 
putiea  not  itipulated  the  fact),  would  have 
been  bound  to  Snd,  aa  It  did,  that  tbe 
stockholderB  in  Wentworth  Uotel  Compan; 
intended  their  obligationi  to  be  goTemed 
bj  the  lawe  of  Aritona,  and  itj  the  pro- 
Tiiiona  of  tbe  charter  of  the  company, 
framed  thereunder. 

In  a  case  like  the  present,  the  trial  below 
having  been  by  the  court  without  a  jury, 
these  findings  of  fact,  like  a  apecial  verdict 
under  tbe  common-law  practice,  are  findinga 
of  the  ultimate  facti,  and  no  inferences  of 
fact  to  the  contrary,  or  which  have  nut  been 
eipreuly  found,  are  permisBible.  It  these 
findings  support  the  conclusions  of  the 
court,   its   judgment   must   stand. 

Norris  v.  Jackson,  S  Wall.  IZC,  127,  12B, 
IS  L.  ed.  eOS,  e09;  Miller  v.  Brooklyn  L. 
Ins.  Co.  12  Wall.  286,  297,  20  L  ed.  "" 
400;  Raimood  v.  Terrebonne  Parish,  132 
U.  S.  102,  194,  33  L.  cd.  309,  310,  10  Sup. 
Ct.  Rep.  67;  Collins  v.  Riley,  104  U.  S.  322, 
327,  26  L.  ed.  762,  764. 

The  court  in  New  York  was  not  entitled 
In  this  case,  an;  more  than  in  any  other 
case  involving  the  construction  of  a  contract, 
to  "read  into  the  contract"  an  agreement 
which  obviously  the  parties  did  not  con- 
template or  make,  and  which  would  flatly 
contradict  tbe  expresa  terms  of  the  written 

Grover  k  B.  Sewing  Mach.  Co.  v.  Radcliffe, 
137  U.  S.  2B7,  29e,  34  L.  ed.  670,  073,  11 
Snp.  Ct,  Bep.  92. 

It  does  not  help  to  refer  to  the  obligation 
aa  quasi  contractuaL  Obligations  imposed 
by  Uw  are  sometimes  >o  deacribed,  hut  with 
the  exception  of  the  common-law  duty  of  a 
defendant  who  has  been  unjustly  enriched, 
to  make  amends,  quasi  contractual  obliga- 
tions are  dependent  on  the  mandate  of  a 
court  as  evidenced  by  its  judgment,  or  upon 
a  statutory  duty  which  a  sovereign  imposes 
upon  those  who  are  subject  to  its  command. 
(Keener,  Quasi  Contr.  p.  16).  Here  there 
is  no  suggestion  of  unjust  enrichment,  and 
no  judgment  or  statute  could  reach  the  de- 
fondant  to  impose  a  duty  upon  him  unless 
he  waa  inbject  to  the  jurisdiction  of  the 
court  rendering  the  judgment,  or  of  the 
state  which  enacted  tbe  statute. 

Buchanan  v.  Rucker,  9  East,  192, 1  Campb. 
6S,  9  Reviaed  Rep.  631;  Pennnver  v.  Kefl, 
96  U.  S.  714,  722.  24  L.  ed.  666,'60e;.  Hunt- 
ington V.  Attrill,  146  U.  B.  6^7,  669,  36  L. 
Cd.  1123,  1128,  13  Sup.  Ct.  Rep.  iSi;  Free- 
nan  V.  Alderson,  119  U.  S.  186,  188,  30 
L.  ed.  372,  373,  7  Sup.  Ct.  Rep.  166. 

The  auggestion  that  tbe  incorporators  of 
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the  Wentworth  Uotel  Company  may  have 
proceeded  with  a  view  to  "evading"  the  Cali- 
fornia law  requires  little  consideration. 
Such  a  suggestion  adds  nothing  to  nor  does 
it  detract  anything  from  tbe  force  of  our 
argument. 

United  SUtea  r.  Isham,  IT  Wall  490, 
606,  21  L.  ed.  728,  731. 

No  court  outaide  of  California  has  ever 
considered  that  tbe  Pinney  Caae  deelared 
or  was  authority  for  any  such  rule  of  lia- 
bility as  that  for  which  plaintiff  cootendn. 

Risdon  Iron  t  Locomotive  Works  t. 
Furnesa  [1906]  1  K.  B.  304,  74  L.  J.  K.  B. 
N.  S.  243,  21  Times  L.  H.  179,  10  Com.  Cm. 
63,  12  Manson,  109,  [1006]  1  K.  B.  49, 
7S  L.  J.  K.  B.  K.  S.  83,  64  Week.  Rep.  324, 
93  L.  T.  N.  S.  087,  22  Times  L.  R.  46,  11 
Com.  Cas.  36;  Coulter  Dry  Qoods  Co.  T. 
Robenbaum,  74  Misc.  679,  134  N.  Y.  Supp. 
4B7;  Thomas  v.  Matthiessen,  170  Fed.  863, 
113  C.  C.  A.  IDI,  192  Fed.  405;  Thomas  t. 
Wentworth  Hotel  Co.  168  Cal.  276,  130  Am- 
St.  Rep.  120,  110  Fac.  942;  Peck  v.  Moee, 
1 164  Cal.  361,  97  Pac.  866. 

If,  under  any  such  rule  of  liability  aa 
the  plaintiff  here  contends  for,  innocent 
stockholders  are  chargeable  not  merely  with 
the  liabilities  imposed  by  the  law  of  the 
domicil  of  the  corporation,  but  as  well  with 
the  varying  liabilities  prescribed  by  the 
laws  of  the  various  states  where  the  cor- 
poration, under  its  charter  powers,  may 
lingage  in  business,  then,  aa  the  court  be- 
low well  said:  "Corporate  stock  is  liable 
to  become  in  tbia  country  an  uncertain  and 
even  dangerous  asset-" 

Thomas  v.  Matthiessen,  113  C.  C.  A-  101, 
192  Fed.  496;  Leyner  Engineering  Works  v. 
Kempner,  163  Fed.  608. 

The  defendant,  when  he  subscribed  tor 
his  stock,  contracted  with  reference  to  the 
laws  of  Aritona.  Be  did  not  agree  to 
HBHUme  any  liabilities  under  the  California 
law-  And  the  debts  which  the  Hotel  Com- 
pany subsequently  contracted  in  California 
were  not  binding  upon  or  enforceable  againat 
him   aa  contractual  obligations. 

Christopher  v.  Norvell,  201  U.  8.  216, 226- 
230,  60  L.  ed.  732,  736-738,  26  Sup.  Ot. 
Rep.  S02,  6  Ann.  Cas.  740;  Relfe  v.  Rundle 
(Life  AsBo.  of  America  v.  Rundle)  103  U. 
S.  2S2,  226,  26  L.  ed.  337,  339;  Chicago  City 
R.  Co.  V.  Allerton,.lB  Wall.  233,  235,  230, 
21  L.  ed.  002-904;  Moraweti,  Prlv.  Corp. 
9  BT4;  Nashua  Sav.  Bank  v.  Anglo-American 
Land,  Mortg.  t  Agency  Co.  189  U.  S.  Sil, 
230,  47  L.  ed.  782,  786,  23  Sup.  Ct.  Bep. 
617;  Canada  Southern  R.  Co.  r.  Gebhard, 
109  U.  S.  627.  27  L.  ed.  1020,  S  Sup.  Ct 
Rep.  363;  Glenn  v.  Liggett,  136  U.  B.  633, 
648,  34  L.  ed.  262.  268,  10  Sup.  Ct.  Rep. 
867;  Hawkins  v.  Glenn,  131  U.  8.  319,  322, 
33  L.  ad.  184,  187,  0  Sup.  Ct.  Bep.  730; 
^-'         111  V.  ■. 
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CoimrM  w.  Hamiltot),  224  U.  S.  243,  253, 
H  L.  ed.  7*9,  TS2,  32  Sup.  Ct.  Rep.  416; 
O'Connor  t.  Witherbj,  111  CbI.  fi2T,  44  Fac. 
227;  Merrick  t.  Van  Santvoord,  34  N.  Y. 
816;  Converae  v.  jGtna  Nat.  Bank,  79  Conn. 
189.  — L.R.A.{N.S.)  — ,  84  Ati.  341,  7  Ann. 
Caa.  7fi;  Lejner  Engineering  Works  v. 
Kempner,  103  Fed.  SOS;  Bisdon  Iron  t 
Locomotive  Work*  v.  Fomeaa  {1906]  1  K. 
B.  304,  74  L.  J.  K.  B.  N.  S.  S43,  21  Timea 
L.  B.  179,  10  Com.  Cas.  63,  12  Hanson, 
109,  afllrmed  in  the  Court  of  Appeal  in 
[1906]  1  K.  B.  49,  70  L.  J.  K.  B.  N.  B.  83, 
64  Week.  Rep.  324,  93  L.  T.  N.  S.  087, 
22  Times  L.  B.  4G,  11  Com.  Cna.  35;  Milea 
T.  Woodward,  116  Cal.  311,  48  Pao.  t07(i. 

It  was  competent  for  the  creditors  t« 
waive  their  r^ht  of  recourse  against  the 
atockbolden. 

Bobinson  t.  Bidwell,  22  Cal.  388;  French 
T.  Teschemsker,  24  Cal.  SSS;  Wells  v.  Black, 
117  Cal.  181,  37  I,.B.A.  S19,  69  Am.  St.  Bep. 
182,  48  Pac.  1090;  United  States  v.  Stan- 
ford, 181  U.  S.  412,  40  L.  ed.  761,  16  Sup. 
Ct  Bep.  676. 

Moreover,  the  power  of  the  eompinj  and 
its  officers  to  bind  the  defendant  for  the 
fiebta  of  the  company  as  defined  and  limited 
in  the  charter  and  bj  the  agreement  ol  the 
parties  could  not,  aa  against  him,  a  non- 
resident of  California,  be  enlarged  by  the 
statutes  of  that  state. 

Pope  T.  Nickerson,  3  Storj,  480,  Fed.  Chh. 
No.  11,274;  Liverpool  &  S.  W.  Steam  Co. 
V.  Pheniz  Ins.  Co.  (The  Montana)  129  U.  B. 
3B7,  449,  494,  32  L.  ed.  7B8,  795,  796,  9  Sap. 
a.  Bep.  489;  King  T.  Sarria,  69  N.  Y.  33, 
26  Am.  Rep.  128;  Grover  t  B.  Sewing  Mach. 
Co.  T.  Badcliffe,  137  U.  B.  287,  809,  34 
L.  ed.  670,  873,  11  Sup.  Ct.  Bep.  92;  Riadon 
Iron  ft  Locomotive  Works  t.  Fumess  [1900] 
]  K.  B.  69,  76  L.  J.  K.  B.  N.  S.  83,  64 
Week.  Rep.  324,  93  L.  T.  N.  8.  687,  22  Times 
L.  B.  46,  11  Com.  Cas.  36. 

It  ia  fundamental  in  the  law  of  agency 
that  when  a  third  party  deals  with  an  agent 
with  notice  that  he  has  no  authority  to 
make  a  contract  imposing  personal  liability 
upon  the  principal,  he  is  bound  by  the  no- 
tice, and  the  principal  comes  under  no  lia- 
bility to  him  upon  the  contract. 

Johnson  v.  Haws,  47  App.  Div.  697,  62  N. 
Y.  Supp.  641,  affirmed  in  188  N.  Y.  654,  61 
N.  E.  1130;  Ensign  v.  Wands,  1  Johns.  Cas. 
171;  King  v.  Sarria,  69  N.  Y.  84,  2G  Am. 
Rep.  128;  Ward  t.  Joslin,  138  IT.  S.  148, 
46  L.  ed.  1003,  22  Sup.  Ct.  Rep.  807;  Boyd 
v.  Heron,  126  Cal.  466,  68  Pac.  64;  Thomas 
».  Wentworth  Hotel  Co.  18  Cal.  App.  414, 
117  Pac.  1041,  1046;  Story,  Partn.  §  130. 

A  atockholder'B  statutory  liability  en- 
forceable in  foreign  jurisdictians  always 
sounds  in  contract.  If  the  nonresident  stock' 
holder  acquire  stock  in  a  corporation  oT' 
ft*  L.  ed. 


ganized  Under  laws  which  impose  such  A 
liability,  he  necessarily  aaanmes  the  lia- 
bility which  is  attached  to  hie  stock  inter- 
est by  the  law  which  creates  it,  and  may 
properly  be  held  to  have  Intended  to  do  so. 

FUsh  T.  Conn,  109  U.  S.  371,  87  L.  ed. 
966,  3  Sup.  Ct.  Rep.  263;  Christopher  t. 
Norvell,  201  U.  S.  216,  229,  60  L.  ed.  732, 
737,  28  Sup.  Ct.  Rep.  G02,  6  Ann.  Cas.  740; 
Richmond  v.  Irons,  121  U.  S.  87,  06,  30  L. 
ed.  864,  8T3,  7  Sup.  Ct.  Bep.  788;  Whitman 
V.  National  Bank,  176  V.  S.  660,  664,  44 
L.  ed.  687,  690,  20  Sup.  Ct.  Bep.  477; 
Bernheimer  t.  Conrerse,  206  U.  8.  610,  030, 
^1  L.  ed.  1163,  1174,  87  Sup.  Ct.  Bep,  709i 
Hawthorne  v.  Calef,  2  Wall.  10,  28.  IT  L. 
ed.  776,  778;  Howarth  v.  Lombard,  17fr 
Mass.  676,  49  L.R.A.  301,  06  N.  B.  S88; 
Kennedy  v.  California  Sav.  Bank,  97  CaL 
93,  33  Am.  St.  Rep.  163.  31  Pac.  848; 
Howarth  t.  Angle,  168  N.  Y.  187,  47  L.R^ 
786,  66  N.  E.  489. 

No  state  can  by  its  law  prescribe  the 
terms  and  conditions  upon  which  a  non- 
resident may  become  a  stockholder  in  a 
foreign  corporation,  or  impose  liabilities 
upon  him  as  such;  for  neither  the  corpora- 
tion when  organized  nor  the  nonresident 
stockholder  then  or  thereafter  is  subject  to 
the  jurisdiction  of  the  foreign  state. 

Morsweti,  Priv.  Corp.  S  874;  Pennoyer 
T.  NefT,  00  U.  S.  714,  722,  24  L.  ed.  666, 
668;  Huntington  v.  Attrill,  146  U.  S.  667, 
689,  36  L.  ed.  1183,  1128,  13  Sup.  Ct.  Rep. 
824;  Freeman  t.  Anderson,  110  U.  8.  18B, 
188,  30  L.  ed.  378,  373,  7  Sup,  Ct.  Rep.  186; 
Buchanan  v.  Bucker,  9  East,  192,  1  Campb. 
66,  9  Revised  Bep.  031;  Story,  Confl.  L. 
8th  ed.  gs  7,  20;  Cooley,  Const.  Lim.  7th  ed. 
p.  176. 

Upon  similar  grounds  a  state  cannot 
enlarge  the  authority  of  an  agent  for  a 
nonresident  principal  beyond  that  actually 
conferred. 

Pope  V.  Nickerson,  3  Story,  480,  Fed.  Caa. 
No.  11,274;  King  v.  Sarria,  69  N.  Y.  38, 
25  Am.  Rep.  12S;  Liverpool  A  Q.  W.  Steam 
Co.  V.  Phenix  Ins.  Co.  {The  Montana)  120 
U.  S.  397,  464,  32  L.  ed,  788,  796,  9  Snp. 
Ct.  Bep.  409;  Orover  k  B.  Sewing  Mach. 
Co.  T.  Hadcliffe,  137  U.  S.  287,  299,  34  L. 
ed.  670,  673,  11  Sup.  Ct.  Rep.  92;  Leyner 
Engineering  Works  v.  Kempner,  163  Fed. 
60S. 

The  fact  that  the  Wentworth  Hotel  Com- 
pany owned  property  and  did  business  and 
contracted  debts  in  California  is  imma- 
terial. The  defendant  was  not  and  la  not 
the  Wentworth  Hotel  Company.  That  com- 
pany is  a  distinct  legal  entity,  having  its 
own  property,  its  own  rights  and  powers, 
and  subject  to  its  own  liabilities.  When 
I  the  company  bought  the  property,  Mr.  Mat- 
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did  biuiii«M  it  Mt«d  in  iU  own  beIi*U,  and 
ita  wta  did  not  bring  ttie  defendant  within 
tlie  Jorisdietion  or  subject  blm  to  the  law* 
of  the  (Ute. 

Conler  T.  Mathiemn  AUuU  Worln,  190 
U.  S.  *0a,  400,  47  L.  ed.  1113,  lllfi,  23 
Sup.  Ct  Eep.  7S8;  People  v.  American  Bell 
Teleph  Co.  117  S.  Y.  2Sfi,  82  K.  E.  lOST; 
Peterson  t.  Chicago,  R.  I.  ft  P.  R.  Co.  20S 
U.  S.  364,  391,  Gl  L.  od.  841,  8fi2,  27  Sup. 
Ct.  Rep.  618;  Riadon  Iron  t  Locomotive 
Works  T.  Funiess  [1908]  J  K.  B.  69,  76 
L.  J.  K.  B.  N.  S.  83,  64  Week.  Rep.  324,  93 
L.  T.  N.  3.  6S7,  22  Times  L.  R.  4&,  11  Com. 
Caa.  35;  United  States  t.  American  BeJI 
Telepb.  Co.  29  Fed.  17;  Richmond  ft  I. 
Constr.  Co.  t.  Richmond,  N.  I.  ft  B.  R.  Co. 
34  L.R.A.  e2S,  IS  C.  C.  A.  280,  31  U.  S. 
App.  704,  68  Fed.  lOB. 

Of  course,  when  the  Wentworth  Hotel 
Company  did  businesa  in  California,  tbe 
company,  in  tbe  conduct  of  that  buainrss, 
was  subject  to  the  Caiifomia  law.  Cali- 
fornia could  limit  the  exercise  of  its  powers 
and  impose  upon  the  conduct  of  its  busi- 
ness tbe  same  conditions  which  were  in  force 
with  reference  to  domestic  corporations. 
This  was  all  that  the  constitutional 
provision  in  Caiifomia  did  or  purport- 
ed to  do.  Its  provision  that  no  foreign 
«orporation  should  be  "allowed  to  transact 
bnainess  within  this  state  on  more  favorable 
«onditions  than  are  prescribed  to  similar 
corporations  organized  under  tbe  laws  of 
this  state"  applied  only  to  the  corporation. 
Properly  construed  it  did  not  «ltend  or 
purport  to  extend  to  the  stockholders  of 
the  corporation. 

National  Park  Bank  v.  Remsen,  168  U.  B. 
S3T,  344,  346,  30  L.  ed.  1008,  1010,  1011, 
16  Hup.  Ct.  Rep.  801;  Young  v.  Uoore,  102 
Uieh.  60,  127  N.  W.  29,  Williams  v.  Oay- 
lord,  186  U.  S.  1E7, 166,  4«  L.  ed.  1102, 1106, 
£2  Sup.  Ct.  Rep.  708;  Miles  t.  Woodward, 
116  Cal.  311,  46  Fae.  1076;  London,  P.  ft  A. 
Bank  v.  Aronatein,  64  C.  a  A.  063, 117  Fed. 
«09. 

The  adoption  of  the  contrary  rule  would 
cbvlously  lead  to  startling  reaulta. 

Leyner  Engineering  Works  v.  Eempner, 
IU  Fed.  60fi. 

Statutea  imposing  llabilify  upon  stoek- 
bolders  are  in  derogation  of  tbe  common 
law  and  are  to  be  strictly  construed. 

Brunswick  Terminal  Co.  v.  National  Bank, 
102  V.  B.  886,  390,  48  L.  ed.  491,  403,  U 
Sup.  Ct.  Rep.  314;  Davidson  v.  Rankin,  84 
GaL  608,  18  Mor.  Min.  Rep.  472;  Buchanan 
V.  Bucket,  0  Eaat,  104,  1  Campb.  66,  9  Re- 
-vised  Rep.  631. 

The  uotca  here  in  question  baring  been 
fiayable  at  the  banking  houses  of  the  First 
National  Bank  and  Union  Savings  Bank, 
rs^ectivelj,  the  plaintiff's  assignors,  those 


\^ 

I  meat  at  maturity  the  deposits  then  or 
thereafter  on  hand  and  applicable  thereto. 
Having  failed  to  do  so,  the  plaintiff  Is  not 
entitled  to  charge  the  defendant  for  tlM 
resulting  loss. 

.^:tna  Nat.  Bank  v.  Fourth  NaL  Bank, 
48  N.  Y.  88,  7  Am.  Rep.  314;  Indig  t.  Na> 
tional  City  Bank,  80  N.  Y.  106;  S  Cyc  S&4, 
565;  2  Morse,  Banks  ft  Bkg.  4tb  ed.  gg  667, 
563,  pp.  949,  066;  Fullerton  v.  Bank  of 
United  SUtes,  1  Pet.  604,  617,  7  L.  ed.  2)tO, 
288;  Bank  of  United  SUtes  v.  Carneal.  £ 
Pet-  643,  648,  7  L.  ed.  614,  516;  Pursifull 
T.  Pineville  Bkg.  Co.  97  Ey.  154,  63  Am. 
St.  Rep.  409,  30  S.  W.  203;  Commercial  Nat. 
Bank  T.  Henninger,  106  Fa.  496;  German 
Nat.  Bank  \.  Foreman,  138  Pa.  474,  21  Am. 
St.  Rep.  008,  21  Atl.  20;  First  Nat.  Bank 
T.  Peltz,  178  Ps.  513,  36  LJt.A.  832,  63  Am. 
St.  Rep.  686,  3S  Atl.  218;  Dawson  v.  Real 
Estate  Bank,  6  Ark.  283;  McDowell  v.  Bank 
of  Wilmington  ft  Brandy  wine,  1  Harr. 
(Del.)   380. 

The  plaintiff  argues  that  this  principle 
is  not  applicable  here  because,  under  the 
California  law,  a  stockholder  is  primarily 
liable  to  the  creditors.  01  course  the  lia- 
bility is  primary  in  the  sense  that  the  stock- 
holder can  be  sued  in  the  first  instance 
even  though  no  effort  has  been  made  to 
enforce  the  claim  against  the  company;  but 
this  does  not  mean  that  a  stockholder  in 
a  solvent  company,  who  has  been  sued  by 
a  creditor  and  compelled  to  pay  bis  propor- 
tion of  the  debt,  is  not,  aa  against  the 
company  and  his  fellow  stockholders,  en- 
titled to  be  reimbursed  from  its  assets.  His 
equitable  right  to  such  reimbursement  ia 
clear   and    is   recognized  by  the  Caiifomia 

Re  California  Mut.  L.  Ina.  Co.  «]  Cal. 
366,  22  Pac  880;  Prince  v.  Lynch,  88  Cal. 
638,  09  Am.  Dec.  427. 

Counsel  argue  that  a  bank  holding  a  note 
does  not  discharge  a  surety  by  failing  to 
apply  money  of  the  maker  which  it  holds 
on  deposit  at  or  after  the  time  the  note 
maturea.  If,  howerer,  the  note  by  its  terms 
is  payable  at  the  bank  which  holds  it,  the 
better  authorities  are  to  the  contrary. 

Pursifull  T.  Pineville  Bkg.  Co.  07  Kj. 
164,  63  Am.  St.  Bep.  400,  30  S.  W.  203. 

And  the  authorities  counsel  rely  upon 
are  distinguishable  upon  this  or  other 
grounds.  Thus,  in  National  Mahaiwe  Bank 
V.  Peck,  127  Haas.  298,  34  Am.  Rep,  3M. 
the  note  under  consideration  was  given  by 
the  treasurer  of  the  town  and  was  regarded 
as  a  town  obligation,  while  the  deposit  wns 
to  the  credit  of  the  individual.  In  Strong 
V.  Foster,  17  C.  B.  201,  26  L.  J.  C.  P.  N.  8. 
106,  4  Week.  Rep.  151;  Nstionsl  Bank  t. 
Smith,   86   N.   Y.  271,  S3   Am.   Rep.   48; 
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Citinni'  Buib  t.  Booze,  7S  Mo.  App.  1B9; 
Bmnlc  of  British  Columbia  v.  Jeffa,  16  Wuh. 
S30,  4a  Fkc.  247;  Vow  t.  German  Ameri- 
can Bank,  83  lU.  599,  2C  Am.  Rep.  41Sj 
Citbwna'  Bank  t.  Elliott,  9  Kan.  App.  79T, 
59  Pac  1102;  Hartin  t.  Hechanica'  Bank, 

9  Harr.  t  J.  236,  the  note*  were  not,  or 
Hi  not  appear  to  have  been,  made  payable 
at  tbe  bank.  In  Houston  v.  Braden,  —  Tex. 
CiT.  App.  — ,  37  S.  W.  467,  no  depoait  was 
made  until  after  the  maturity  of  the  note; 
and  in  Glacier  t.  Douglaas,  32  Coqd.  393, 
and  McSbane  v.  Howard  Bank,  73  Md.  13S, 

10  L.B.A.  fiS2,  20  Att.  77S,  there  waa  no 
queition  of  bank  depoaila  at  all. 

Hr.  Juatice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  suit  by  a  citizen  of  California, 
the  holder  of  two  notes  made  in  Calitdrnia 
by  the  Wentworth  Hotel  Company,  to  re- 
cover from  a  stockholder  in  tliat  t;oTpora- 
tion,  a  citizen  of  New  York,  a  proportionate 
ahare  of  the  sums  due  upon  the  same.  Thi 
tacts  aa  agreed  and  found  are  as  follows: 
The  corporation  was  formed  under  the  lawp 
of  tbe  territory  of  Arizona,  among  many 
other  things,  to  buy  and  sell  real  eatatt, 
"to  build,  maintain,  operate,  and  carrj 
in  all  ita  branches,  the  business  of  hotel 
keeping,"  and  to  build  or  purchase  gas 
electric  works  in  Arizuna  or  Calif orni 
"both  for  ita  use  in  the  hotel  biisinese  ai 
for  the  purpose  of  selling  and  disposing  of 
the  same."  The  principal  pl^ce  of  buainees 
in  Arizona  waa  Tucson,  and  that  outside  of 
it  was  Loa  Angelea,  California,  with  power 
to  change  to  Pasadena,  in  that  state.  Be- 
fore the  incorporation,  the  defendant,  resid- 
ing [233]  in  Mew  Ifitrk,  signed  a  writing 
reciting  the  Intent  of  the  subscribers  to  form 
a  corporation  in  Ariaona  tor  the  purpose  of 
acquiring  a  portion  of  the  Oak  Knoll,  and 
building  a  firat-clasa  hotel  thereon;  and  he 
thereby  subscribed  for  a  certain  number  of 
shares.  Later  he  took  and  paid  tor  one 
thousand  shares.  The  Oak  Knoll  is  near 
Pasadena,  in  California,  and  the  defendant 
and  his  associates  intended  the  corporation 
to  have  the  power  to  build  and  manage  a 
hotel  in  that  neighborhood,  and  expected 
that  it  would  do  ao,  but  intended  their  lia- 
bility to  be  controlled  by  the  laws  of  Ari- 

The  corporation  complied  with  the  laws 
4rf  California,  bought  the  land,  built  the 
hotel,  went  into  business,  and  finally  was 
adjudged  Insolvent  The  notes  in  question 
were  given  for  loans  to  tbe  company.  At 
tbe  time  of  subscribing  the  defendant  agreed 
with  the  company  that  he  ahould  be  exempt 
from  personal  liability,  and  that  neither  the 
corporation  nor  ita  officers  should  have  pow- 
er to  subject  him  or  the  other  stockholders 

68  h.  «a. 


to  it.  Such  exemption  waa  expressed  also 
in  tbe  eertificate  of  incorporation.  But  1^ 
tbe  statutes  of  California  each  stockholder 
of  a  corporation  is  personally  liable  for  such 
proportion  of  the  debts  contracted  while 
he  ia  such,  as  the  amount  of  his  stock  bears 
to  the  whole  subscribed,  and  tbe  liability  of 
each  stockholder  of  a  corporation  formed 
under  the  laws  of  any  other  state  or  terri- 
tory of  the  United  States,  but  doing  Liusiiicsa 
in  California,  is  the  same.  Civil  Code,  § 
3SE.  The  courU  below  ruled  that  the  de- 
fendant could  not  be  held,  the  circuit  court 
ot  appeals  citing  Bisdon  Iron  &  Locomotive 
Works  V.  Furness  [1006]  1  K.  B.  49,  75  L. 
J.  K.  B.  N.  S.  63,  G4  Week.  Bep.  324.  93 
L.  T.  N.  S.  6S7,  22  Times  L.  B.  45.  11 
Com.  Cas.  3S,  in  which  it  was  held  that  thd 
law  ot  California  could  not  Impose  liability 
upon  an  English  shareholder  in  an  English 
corporation,  without  his  assent.  113  C.  C. 
A.  101,  192  Fed.  495. 

We  agree  that  without  authority  from 
the  stockholder  a  corporation  cannot  make 
bim  answerable  in  a  way  not  [234]  con- 
templated by  the  charter.  We  will  assume 
for  purposes  of  decision,  although  we  express 
no  opinion  upon  the  point,  that  a  provision 
for  doing  business  iu  other  states  without 
any  express  reference  to  tbe  possible  diltcr- 
ence  in  their  laws  would  not  be  enough  to 
change  the  rule.  But  a  provision  exempting 
the  stockholder  alongside  of  one  autlioriz- 
ing  the  doing  of  busiuess  elsewiiere  cannot 
be  taken  to  limit  the  latter  authority  to 
tliose  states  tiist  grant  a  like  exemption, 
or  be  deemed  an  attempt  to  override  the  law 
of  the  place  where  the  business  ia  to  be  done. 
That  law  may  fail  to  operate  for  want  of 
power  over  the  person  sought  to  be  adi-cted ; 
but  the  charter  leaves  it  open  to  that  person 
to  come  in  under  it  by  assent.  If  the  law 
ot  California  forbade  a  foreign  corporation 
to  do  business  there  nnleas  all  the  stock- 
holders filed  a  written  assent  to  ita  eon- 
ditions,  tbe  Arizona  charter  would  not  make 
such  an  agreement  vud.  It  thia  be  true, 
tfaen  a  particular  stockholder  may  give 
such  assent  outside  of  the  instrument  ot 
in  corporation,  and  be  bound  by  it. 

In  this  case  the  defendant  expressed  is 
writing  his  wish  that  the  corporation  ahould 
set  up  a  hotel  in  California.  It  is  true 
that  he  also  desired  and  stipulated  that  he 
should  t>e  free  from  personal  charge.  But 
that  Is  merely  the  not  infrequent  occurrence 
ot  a  party  bringing  about  the  facts  and  at- 
tempting to  prohibit  their  legal  consequence 
to  which  we  lately  had  occasion  to  advert 
National  City  Bank  v.  Botchkiss,  231 
S.  60,  66,  ante,  20,  34  Sup.  Ct  Rep.  20. 
See  alao  Butler  t.  Famswortb,  4  Wash.  C. 
C.  101,  103,  104,  Fed.  Caa.  No.  2,240.  This, 
urse,  he  cannot  do.    In  ancb  cases  the 
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onlj  quMthtn  la  which  of  two  ineonautenl  of  Califomik  cannot  force  an  agent  npon  a 

orders  it  the  dominant  command.    Here  tht  foreign   principal,   atiil,   U  be   fata  created 

UBuai    prevalence    of    the   apeeiflo   over   tfa<  auch   an  agency    in  advance,  he   haa   come 

general  ia  fortifled  bj  the  conaideratioa  tha<  within  the  juriediction  by  hia  agent,  aa  in 

the  building  and  eariying  on  of  the  Cali  other  caaea  of  contract  mad*  within  a  atate 

fomia  hotel  waa  the  main  object  for  whicl  from  outaide,  and  will  be  bound.    Flaah  t. 

'  the  partiea  came  together.     When  the  de  Conn,  lOS  U.  S.  371,  ST  L.  ed  906,  X  Bnp. 

fendant  authorl;!ed  ttiat,  he  could  not  avoid  Ct.  Rep.  263;   Whitman  v.  National  Bank, 

the  oonsequtncea  by  aaying  that  he  did  aol  176  V.  S.  SSQ,  44  L.  ed.  SS7,  20  Bnp.  Ct. 

foresee  or  Intend,  or  that  he  forbade  [23S]  Rep.  477. 

them.    He  knew  that  California  had  lawa,  The   defendant  waa   a   principal   debtor, 

and  he  took  hia  tiak  of  what  thej  might  be,  Hjman  *.  Coleman,  8^  Cal.  6G0,  16  Am.  St. 

wben,  aa  we  must  hold,  he  gave  his  asaent  tc  Rep.   178,  23   Pae.  62.     Ifae  fact  tliat  the 

doing  bnsinesi  there.     We  cannot  interpret  corporation  had  deposits  in  the  banka  that 

hia   words  as   giving  merely   a  conditional  lit^ld  the  notes  did  not  diacharge  the  notes 

assent.    We  follow  the  language  of  Pinney  t.  pro  tanto.     Strong  v.  Foster,  17  C.  B.  201, 

Nelaon,  183  U.  S.  144,  46  L.  ed.  125,  2£  Sup.  25  L.  J.  C.  P.  N.  S.  106,  4  Week.  Rep.  151; 

Ct  Rep.  62,  so  far  as  it  sanctions  the  viewi  National  Mahaiwe  Bank  v.  Peck,  127  Maaa. 

that  we  have  expressed.     See  also  Thomsi  298,  34  Am.  Rep.  3Q8.    The  judgment  must 

V.  Wentworth  Hotel  Co.  1S6  Cal.  275,  280  be  reversed,  and  judgment  entered  for  tba 

139  Am.  St.  Rep.  120,  IID  Pae.  942.  plaintiff  on  the  agreed  facts. 

There  remaina  only  the  question  whethet  Judgment  reversed, 
the  liability  ia  of  a  kind  that  will  be  en- 
forced   outside    of    the    California    courts.  The   Chief  Jdsttcx  dissenta. 
Analysis  on  this  point  often  ia  blurred  by 

the   vague   statement   that    the    liability    ii  Mr.  Justice  Hufhea  took  no  part  in  tba 
"contractual."    An  obligation  to  pay  money  decision, 
generally  la  enforced  by  an  action  of  as- 
sumpsit, and  to  that  extent  ia  referred  to  a                                      

contract,  even  though  it  be  one  eiiating  only  „„    »,„„„    .     ,„„„„„.„„    _,_    .     _ 
by   fiction   of   law      But   such   obli^tion.  FBANCES  A.  MIEDREICH.  PUT.  in  Err, 
when  impoaed  upon  the  members  of  a  cor-  mK«TiM7ir 't  ATTPWanctM 
poration  may  vary  very  largely.    The  incor-  CONSTANZE  I^UENSTEIN. 
poration  may  create  a  chartered  partnership  g^  g    ^   R^^rt^,  ed.  236-247.) 
the  members  of  which  are  primary  contrac- 
tors, or  it  may  go  no  farther  than  to  impose  Error  to  state  court  -  Federal  question 
a  penalty;  or  again,  it  may  create  a  second  _  ^q^  raised. 

ary  remedy  for  a  debt  treated  aa  that  of  thr  1.  A  Federal  question  which  the  higlieat 
corporation  alone,  like  the  right  to  attach  state  court  regards  as  duly  before  it  for 
the  corporation's  real  eatate;  or  the  liability  consideration,  and  which  it  proceeds  to  de- 
may  be  inseparable  from  the  local  proced-  Jfrmine,  wlL  be  regarded  by  the  Federal 
ure;  or  the  Uw  may  be  so  ambiguous  a.  Supreme  Court  on  writ  of  error  to  the 
to  leave  it  doubtful  whether  the  lUbility  ia  JJ^V'o'ihercw.  .^  ^™i  and  Error.  11«»- 
matter  of  remedy,  and  local,  or  creates  a  1248,  In  Digest  Bap.  Ct.  leos.) 
contract  on  the  part  of  the  membera  that  Error  to  state  court  —  acope  of  review 
will  go  with  them  wherever  they  are  found.  —  facts. 

UcCIalne  v.  Rankin,  197  U.  S.  164,  181  40  2;  l*^  ^«>«"1  ^"P""*  P*"''*  "'"  """^ 

L.  ed.   T02,  705,  26   Sup.  Ct.  Rep.  410.   3  "vise  the  findirfga  of  ihe  highest  state  court 

,         _        i_.     ^,1.  1  .     ^            V-         >i    ant  upon  the  iBBOe  of  whether  service  of  proceaa 

^,"o  ^';  ^,'  S,'';''*^''?"  !■  ™"!"'  ^«  «»  fraudulently  procured,  where  efuleno. 

U.  S.  216,  225.  226,  SO  L.  ed.  732,  73B,  26  j,  ,„pp„rt  of  thi  state  court's  conclusion  is 

Sup.  Ct.  Rep.  502,  5  Ann.  Caa.  740.    In  the  not  entirely  lacking. 

present  eaa«  we  think  that  there  can  be  no  [Par  otber  cuh,  see  ADpesI  snd  Error.  1.1!>a- 

doubt  of  the  meaning  of  the  California  sUt-  ^  "";  2>TS-a208,  Id  Blgest  Sap.  Ct.  1908.1 

ote.    It  reads:    "E«A  stockholder  of  a  cor-  ConstUutlon.llaw-dae  procesa  of  l.w 

.    ,    ,,  , ,     „         , „     ,.  —  forecloanre  iiroceedlnca  —  false  re- 

poration  ia  Individually  and  peraonally  lia-  ,„,„  ^     aherllT. 

ble   for   aueh   proportion    of   ite   debta  and  j.  Upholding   a  aale  under  a  decree  for 

liabilities,"  ete.,  aa  we  have  stated,  and  sup-    

poaea  tbc  aetion  against  him  to  be  brouRht  Nort— On  the  general  aubject  of  write  of 

"upon  aueh  debt."  Civil  Code,  |  322.     Thia  "■''O'  'n>^  ""ited  States  Supreme  Court  to 

' ,!._»  i_  (- _•  11..  .•-•..•.    If  •■..  itete  courta— aee  notes  to  Martin  v.  Hunter, 

™«?^    ^J            A  K*       ^M      *.,      , .  •  L.  ed.  U.  S.  97;  Hamblin  v.  Western  Und 

f^T^*     r.iSi  .w    i   U..T1     7          i  Co.  37  L.  ed.  U.  B.  267;  Re  Buchunan.  » 

riadleUon.  [tS6]  the  stockholder  is  a  party  l.  ed.  U.  S.   884;   and  Klpley  t.  Illinoia, 

to  it,  and  Joina  in  the  contract  in  the  propor.  (2  L.  ed.  U.  S.  998. 

tion  of  hia  •bares.    And  wUle  the  statutes  Oii   what  adjndieatioaa  of  aUto   courta 


KGoo^f?' 
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tlie  foreclosure  ol  &  mortgage  BgaiiiBt  »ii  at- 
tack bued  on  tbc  eround  tliat  tbe  otraer 
tn«  not  lerved   with   procesi   in   the   tore- 


elaaiire  proceeding!  don  not  deprire  her  of 
her  property  witliout  due  procets  of  law, 
contrary  to  U.  S.,  Const.,  14tb  Amend.,  where 


the  atate  bad  made  provigion  for  the 
Ice  oI  proceaa,  and  the  original  party  in 
41ie  forecloBure  proceeding  did  alt  that  the 
law  required  in  the  JMue  of  and  attempt 
to  acrre  proceaa,  and  the  aheriff  made  a  re- 
turn to  tbe  court,  contrary  to  fact,  that  the 
aerrice  had  been  duly  made,  although,  un- 
der the  circumatancea,  the  recovery  upon 
the  aberiff'g  bond,  authoriced  by  the  state 
Imw,  may  not  be  an  adequate  remedy. 
[For  other  cura,  ice  Conitltullopal  Law,  IT. 
b,  8,  In  DIsest  Bop.  Ct.  1S08.1 
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0.] 


Argued   and   aubmitted   October  31,    1(113. 
Decided  February  2,  1914. 

IN  EKROB  to  the  Supreme  Ck>urt  of  the 
Stat«  of  Indiana  to  review  a  decree 
which  affirmed  a  decree  of  the  Superior 
Court  of  Vanderburgh  County,  in  that 
atatc,  in  favor  of  defendant  in  a  (nit  to 
vacate  a  decree  of  farecloaure.     Afflrmed. 

See  aame  case  below,  172  Ind.  140,  86  N. 
E.  963,  87  N.  E.  1029. 

The  facta  are  stated  in  the  opinion. 

Mr.  George  K.  Denton  aubmitted  tbe 
cauae  for  plaintiff  in  error: 

A  Federal  queation  waa  atated  in  the  de- 
cision of  the  supreme  court  of  the  state  of 
Indiana  in  deciding  thia  cause, 

Miedreieh  v.  Lauenstein,  172  Ind.  140,  86 
K.  E.  H3,  87  N.  E.  1020. 

The  Federal  questions  were  necessarily 
involved  in  this  case,  and,  aa  the  supreme 
court  of  tbe  state  of  Indiana  decided  them, 
it  it  not  material  whether  that  court  itated 
them  as  Federal  questions  or  not. 

Carpenter  v.  Strange,  141  V.  8.  87,  103, 
Sfi  L.  ed.  640,'  640,  II  Sup.  Ct.  Rep.  B60; 
Huntington  t.  Attrill,  146  U.  S.  667,  683,  36 
L.  ed.  1123,  1133,  13  Sup.  Ct  Rep.  224; 
Atherton  v.  Atherton,  181  U.  B.  155,  160, 
4S  L  ed.  704,  707,  21  Sup.  Ct  Rep.  544; 
Jacobs  V.  Marks,  182  U.  S.  683,  6S7,  45  L. 
ed.  1Z41,  1244,  21  Sup.  Ct  Bep.  805;  Steams 
V.  Minnesota,  ITS  U.  S.  223,  233,  46  L.  ed. 
162,  170,  21  Sup.  Ct,  Rep.  73;  Wilson  t. 


-,   184   U.   8.   300,   411,  40   L.  «d. 
612,  017,  22  Sup.  Ct.  Rep.  384. 

No  state  shall  deprive  any  person  of  lUe, 
liberty,  or  property  without  due  proceaa  of 
law. 

Windsor  t.  McVeigh,  03  U.  B.  274,  2» 
L.  ed.  014;  Pennoyer  v.  Neff,  Off  U.  S.  714,*' 
£4  L.  ed..  666;   Thompson  v.  Whitman,   1ft 
Wall.  457,  21  L.  ed.  807. 

"Due  proceaa  of  law"  implies  a  tribunal 

of  competent  jurisdiction,  and  a  sufficient 

service  on  the  defendant,  or  fin  appearanctt 

hia  part,  to  render  him  amenable  to  that 

jurisdiction. 

Pennoyer  t.  Neff,  06  U.  S.  714,  731,  24 
L.  ed.  665,  672. 

An  opportunity  to  be  heard  ie  essential 
to  due  process  of  law. 

Den  ex  dem.  Murray  y.  Hoboken  Laud  A 
Improv.  Co.  18  Bow.  272,  IS  L.  ed.  372. 

By  tbe  general  law  of  the  land,  no  court  is 
authorized  to  render  a  judgment  or  decree 
againat  anyone,  or  his  cstata,  uotil  attar 
due  notice  by  service  of  process  U)  appear 
and  defend. 

HoUingaworth  v.  Barbour,  4  Pet.  460,  7 
L.  ed.  922;  KnowTes  v.  Loganaport  Oaalight 
ft  Coke  Co.  10  Wall.  68,  22  L.  ed.  70; 
Thompson  *.  Whitman,  18  WalL  407,  21 
h.  ed.  8B7. 

In  its  restricted  sense,  jurisdiction  means 
tbe  power  to  decide.  Without  this  any 
judgment  is  subject  to  direct  or  collateral 
attack  as  an  absolute  nullity.  Jurisdiction 
of  this  kind  is  twofold :  ( 1 )  Of  the  subject- 
matter,  (2)  of  the  person.  If  either  is 
wanting,  there  is  no  jurisdiction. 

Board  of  Trade  t.  Hammond  Klevator  Co. 
108  U.  S.  424,  40  L.  ed.  1111,  26  Sup.  Ct. 
Bep.  740;  Shepard  v.  Adams,  168  U,  S.  618, 
42  L.  ed.  602,  IS  Sup.  Ct.  Rep.  214;  Rem- 
ington T.  Central  P.  B.  Co,  108  U.  8.  05,  40 
L.  ed.  ess,  25  Sup.  Ct.  Bep.  677. 

It  is  sn  elementary  principle  of  jurispru- 
dence that  a  court  of  justice  cannot  acquire 
jurisdiction  over  the  person  ot  one  who 
haa  no  residence  within  its  territorial  juris- 
diction, eicept  by  actual  service  of  notice, 
within  the  jurisdiction,  upon  him,  or  upon 
someone  authorized  to  accept  service  in  hia 
behalf,  or  by  his  waiver,  by  gencrul  appear* 
ance  or  otherwise,  of  the  want  of  due  aerv- 


can  be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  nota  to  Apex  Tranep. 
Co.  V.  Oarbade,  62  L.RJ^.  613, 

On  how  and  when  questions  must  be 
rsiscd  and  decided  in  a  stata  court  in  order 
to  make  a  case  for  a  writ  of  error  from 
tbe  Supreme  Court  ot  the  United  States— 
sec  note  to  Mutual  L.  Ins.  Co.  v.  McQrew, 
63  LJtA  33- 

On  review  of  questions  of  fact  on  writ 
SS  L.  ed. 


of  error  to  state  court — see  nota  to  Smiley 
V.  Kansas,  40  L.  ed,  U.  S.  S46. 

Aa  to  what  questions  tbe  Federal  Su- 
preme Court  will  consider  in  reviewing  the 
judgments  of  state  courts — see  nota  to 
MisBouri  ex  rel.  Hill  v,  Dockery,  63  L.R.A. 
671. 

Aa  to  what  sAvice  of  process  is  sntncient 
to  constitute  due  process  of  law — see  note 
to  Pinney  v.  Providence  Loan  t  Inveiit.  f'o. 
60  L.Rji.  577. 
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D'Arcy  v.  Ketchum,  11  How.  185,  13  L. 
«d.  04fi;  Knowles  *.  Logansport  Gasliglit  t 
Coke  Co.  19  WkU.  58,  22  L.  ed.  70;  Hall  v. 
LanniDg,  91  U.  S.  160,  23  L.  ed.  271)  Psd- 
no;er  t.  Neff,  BG  U.  S.  714,  24  L.  ed.  605; 
York  T.  Texas,  137  U.  B.  15,  34  L.  ed.  004, 
11  Sup.  Ct.  Sep.  9;  Wilson  v.  Setigman,  144 
U.  S.  41,  36  L.  ed.  338,  12  Sup.  Ct.  Bep.  541; 
GoMe;  v.  Morning  Newa,  156  U.  S.  518, 
39  L.  ed.  617,  IS  Sup.  Ct.  Bep.  569. 

Service  of  •  mesne  proceaa  from  ■  court 
of  a  (tate,  not  made  upon  a  defendant  or 
hla  antborizeii  agent  within  tlie  state,  al- 
though there  made  in  aome  other  manner 
recognized  as  valid  bj  ita  legislative  seta 
and  judicial  deciaions,  can  be  allowed  no 
validity  in  the  circuit  court  of  the  United 
States  after  the  removal  of  the  cause  into 
that  court,  pursuant  to  the  acta  of  Con- 
gress, unless  the  defendant  can  be  held,  by 
virtue  of  a  general  appearance  or  otherwise, 
to  have  waived  the  defect  in  the  service,  and 
to  have  submitted  himself  to  the  jurisdic- 
tion of  the  court. 

Goldey  v.  Morning  News,  156  U.  S.  SIS,  39 
L.  ed.  S17,  IS  Sup.  Ct.  Bep.  550. 

Process  must  be  personally  served  on 
minors  in  order  that  jurisdiction  may  be 
acquired,  and  no  guardian  ad  litem  can  be 
appointed  by  the  court  for  an  infant  de- 
fendant who  has  not  been  personally  served 
with  process,  if  a  resident,  or,  if  a  non- 
resident, with  notice  by  publication. 

Carver  v.  Carver,  64  lad.  194;  Galpin  v. 
Page,  IB  Wall.  350,  3S4,  21  L.  ed.  959,  9»2. 

The  Federal  courts  will  not  give  effect  ' 
a  judgment  in  a  state  court,  unless  the  state 
court  has  lawfully  acquired  jurisdiction  of 
the  defendant,  even  despite  recitals  in  the 
judgment  of  the  state  court  of  facts  which, 
if  true,  would  have  given  it  jurisdiction. 

Thompson  T.  Whitman,  18  Wall.  457,  21 
L.  ed  B97;  Uechanical  Appliance  Co.  v. 
Castleman.  215  U.  E.  437,  54  L.  ed.  272.  30 
Sup.  Ct.  Bep.  125. 

BeturnB  of  ollicers  of  service  of  process 
may  be  impeached. 

Hauswirth  v.  Sullivan,  6  Uont.  203,  9 
Pac.  798-,  Smith  v.  Morrill.  11  Colo.  App. 
284,  62  Pac.  1110;  McClung  v.  UcWhorter. 
47  W.  Va.  150,  81  Am,  St.  Bep.  785,  34 
S.  E.  740;  Campbell  Printing  PretE  &  Mfg. 
Co.  T.  Harder,  L.  &  Co.  50  tieb.  283,  01  Am, 
St.  Bep,  573,  »9  N.  W,  771;  Murrer  v. 
Security  Co.  131  Ind.  86,  30  N.  E.  879; 
Johnson  v.  H.  P.  Gregory  ft  Co.  4  Wash. 
Ill,  31  Am.  St.  Bep.  007,  20  Pac.  831; 
Wabash  Western  B.  Co.  t.  Brow,  104  U.  8. 
271,  41  L.  ed,  431,  17  Sup.  Ct.  Rep,  120; 
Mechanical  Appliance  Co.  t.  Castleman,  215 
U.  S.  437,  S4  L.  ed.  272,  3D  Sup.  Ct.  Bep. 
126. 

A  domestic  judgment  is  open  to  jurisdic- 
tional inquiries. 
SIC 


Keedham  v.  Thayer,  147  Mas*.  530,  IS 
4,  E.  429;  Nations  v.  Joiinson,  24  How. 
So,  203,  10  L.  ed.  028,  031;  Earle  v.  Mc- 
Veigh, 01  U.  S.  503,  507,  23  L.  ed.  398.  400; 
SUrbuck  v,  Murray,  5  Wend.  148,  21  Am. 
Dec.  172;  Windsor  v.  McVeigh,  03  U.  S. 
274,  23  L.  ed.  014;  Cooper  v.  Beynotds,  10 
Well.  308,  10  L.  ed.  931 ;  Wonderly  v.  Lafa- 
yette County,  150  Mo,  635,  45  L.B.A.  3B6, 
73  Am,  St.  Rep.  474,  51  S.  W.  746;  Fergu- 
,  Crawford,  70  N.  Y.  253,  20  Am.  Kep. 
Hauswirth  v.  Sullivan,  0  Mont.  203, 
0  Pac.  798;  Johnson  v.  H.  P.  Gregory  &  Co. 
4  Wash.  Ill,  31  Am.  St.  Bep.  907,  20  Pac. 
831. 

A  judgment  rendered  withont  jurisdiction 
n  be  reviewed  on  a  writ  of  error  sued  out 
to  the  Supreme  Court  of  the  United  States. 
Board  of  Trade  v.  Hammond  Elevator  Co. 
108  U.  S.  424,  49  L,  ed.  1111,  2S  Sup.  Ct. 
Bep.  740;  Shepard  v.  Adams,  108  U,  S.  018, 
42  L.  ed.  002,  18  Sup,  Ct.  Rep.  214;  Iteming- 
ton  V.  Central  P.  B.  Co,  198  U.  S.  95,  40 
L.  ed.  069,  26  Sup.  Ct.  Bep,  677;  Davis  v. 
Cleveland,  C.  C.  ft  St.  L.  H,  Co.  84  C.  C. 
A,  453,  150  Fed.  7T5;  United  SUtea  v.  Jabn, 
1S5  V.  S.  100,  39  L.  ed.  87,  15  Sup.  Ct.  Bep. 
30 ;  St.  Louis  Cotton  Compress  Co.  v.  Ameri- 
can Cotton  Co,  60  C.  C.  A.  80,  125  Fed. 
100;  Mechanical  Appliance  Co.  v.  Caatle- 
man,  215  U.  S.  437,  54  L.  ed.  272,  30  Sup. 
Ct.  Rep.  126. 

Neither  the  finding  nor  the  rulings  of  the 
state  court  should  be  permitted  to  prevent 
the  determination  of  the  right  asserted  un- 
der the  Constitution  and  laws  of  the  Unit- 
ed States. 

St.  Lonis  Southwestern  R.  Co.  v.  Arkansas, 
217  U.  S.  130,  54  L.  ed.  008,  29  L.B.A.(N.S.) 
802,  30  Sup.  Ct.  Bep.  470;  Kansas  City 
Southern  B.  Co.  v.  C.  H.  Albers  Cominis- 
sion  Co.  223  U.  S.  573,  50  L.  ed,  656,  32 
Sup,  Ct,  Bep,  310. 

The  United  States  Supreme  Court  may 
examine  the  entire  record,'  including  th* 
evidence,  if  properly  incorporated  therein, 
to  determine  whether  what  purports  tit  be 
a  general  llndin);  of  facts  against  one  par^ 
necessarily  involves  the  decision  of  questiona 
of  law  bearing  upon  a  Federal  right  claimed 
by  such  party  in  the  state  court. 

Kansas  City  Southern  B.  Co.  v.  C.  H. 
Albers  Commission  Co.  supra;  Mackay  t. 
Dillon,  4  How.  421,  447,  It  L.  ed.  1038, 
lOSO;  Dower  v.  Bicharda,  161  U.  S.  OSS. 
C67,  38  L.  ed.  306,  308,  14  Sup.  Ct.  Bep. 
462,  17  Mor.  Min.  Bep.  704;  Stanley  v. 
Schwalby,  162  U,  S.  265,  274,  277-270,  40 
L.  ed,  8S0,  96T,  908,  16  Sup.  Ct.  Bep.  764; 
Schlemmer  r.  Buffalo,  B.  ft  P.  B.  Co.  £0S 
U,  S.  1,  61  L.  ed.  081,  27  Sup.  Ct  Rep. 
407;  Louisville  Gas  Co.  v.  Citicens'  Gas- 
light Co.  116  U.  S.  083,  697,  29  L.  cd.  610, 
'  Sie,  0  Sap.  Ct.  Rep.  266 ;  Htmtlngton  f. 

Its  v.  a. 


by  Google 


lau. 


UIBDEEICH  J.  LAUENSTsm. 


Attrill,  14G  U.  S.  667,  083,  36  L.  «d.  1183, 
11S3,  IS  Sup.  Ct.  Rpp.  224. 

Pmrtin  intercBted  in  the  premiHt,  whc 
wcM  not  Bcrved  with  procMs,  an  not  bound 
bj  ft  deem  of  forecloaure  of  «  mort^agf 
thereon,  and  maj  redeem  Irom  lale  there- 
adder,  the  same  aa  if  no  decree  had  been 

N07M  r.  H*U,  g?  U.  S.  S4,  24  L.  ed.  900; 
Dawaon  t.  Oveimjer,  141  lod.  <3S,  40  N. 
E.  1005;  Johnson  t.  Hoaford,  110  Ind.  672, 
10  N.  E.  407. 

The  right  of  redemption  ia  a  favored 
right. 

Riuaell  V.  Southord,  12  How.  139,  13 
L.  ed.  027;  Villa  v.  Rodriguez  (Alexauder 
T.  Rodriguez)  12  Wall.  323,  20  L.  ed.  400; 
Blgler  T.  Waller,  ]4  Wall.  297,  20  L.  ed. 
8B1;  Noye«  t.  Hall,  97  U.  8.  34,  24  L.  ed. 
909;  Bryan  t.  Brasiua,  162  U.  S.  416,  40 
L.  ed.  1022,  le  Sup.  Ct.  Rep.  803;  Romig 
T.  Oillett,  187  U.  S.  Ill,  47  L.  ed.  07,  23 
Sap.  Ct.  Rep.  40. 

The  appropriate  remedy  for  relief  agaiuat 
Jadgmenta  at  Ian  wrongfully  obtained  ia  a 
bill  in  equity. 

Marine  Ina.  Co.  t.  Hodgaon,  7  Craneb, 
332,  S  L.  ed.  362;  HendrickBon  v.  Hinckley, 
17  How.  443,  16  L.  ed.  123;  Philtlps  v. 
Negley,  117  U.  S.  886,  873,  29  L.  ed.  1013, 
lOlS,  6  Sup.  Ct.  Rep.  901;  Butler  v.  Thorn- 
burgh,  1S3  Ind.  530,  6S  N.  £.  417. 

Equity  may  vacate  or  enjoin  a  judgment 
1b  an  action  of  which  defendant  had  no 
legal  notice,  the  trial  court  asBumiug  ju- 
rlBdlction  on  the  atrength  of  a  falae  return 
-of  Btrvice  of  procesB  by  the  aberifT  or  other 

Willman  t.  Willmaa,  S7  Ind.  500;  Martin 
T.  Barney,  80  Ala.  369;  Ryan  v.  Boyd,  33 
Ark.  7TS;  Lapham  v.  Campbell,  61  Cal.  298; 
Du  Boil  T.  Clark,  12  Colo.  App.  220,  66 
Pac.  750;  Caaaidy  t.  Automatic  Time  Stamp 
■Co.  186  lit.  431,  66  N.  K  1116;  WoU  v. 
Shenandoah  Nat.  Bank,  84  Iowa,  138,  50 
N.  W.  661;  HcNeltl  v.  Edie,  24  Kan.  108; 
Bramlett  ».  McVey,  91  Ky.  161,  16  S.  W. 
49;  Hernandez  v.  James,  23  La.  Ann.  483; 
Jonea  v.  Commercial  Bank,  C  How.  (Misa.) 
43,  3S  Am.  Dec.  416;  Haoawirth  t.  Sutlivan, 
4  Mont.  203,  9  Fae.  708;  Mather  *.  ParaoDB, 
32  Hun,  33H;  Huntington  v.  Crouter,  33 
Or.  408,  72  Am.  St  Rep.  726,  H  Pac.  208: 
Miller  V.  Gorman,  38  Pa.  300;  Dowell  v. 
Cloodwin,  22  R.  I.  287,  61  L.ILA.  873,  64  Am. 
St.  Rep.  842,  47  Atl.  693;  RulT  t.  Elkin,  40 
S.  C.  69,  18  S.  E.  220;  Ingle  t.  McCuiry,  1 
Heiak.  26;  SUte  v.  Daahiell,  32  Tex.  Civ. 
App,  454,  74  S-  W.  770;  Wardsboro  v. 
Whitingham,  45  Vt.  450;  Jobnaon  v.  H.  i>. 
■Gregory  &  Co.  4  Waah.  109,  31  Am.  St 
Rep.  007,  20  Pac.  831;  Johnaon  v.  Coleman, 
83  Wia.  462,  00  Am.  Dec  193;  Dobbina  v. 
4S  X..  ed. 


McXamara,  113  Ind.  M,  S  Am.  St  Sep. 
686,  14  N.  E.  887. 

Plaintiff  in  error  kiaa  pnraued  her  only 
remedy  for  relief  under  tba  facta  of  the 

Bruce  v.  Oagood,  164  Ind.  876,  68  N.  E. 
2S;  Emerick  t.  Miller,  169  Ind.  388,  64  N.  E. 
28;  Walker  v.  Robbina,  14  How.  684.  14 
L.  ed.  602. 

Mr,  Iioula  T.  Hlcbener  argued  the  cause, 
and,  with  Meaara.  Perry  Q.  Michener  and 
Peter  Maier,  filed  a  brief  for  defendant  in 

The  Federal  queation  was  not  ipecially 
aet  up  or  claimed  in  the  pleadinga,  or  ]n 
objectiouB  to  evidence,  or  in  exeeptiona,  or 
request  for  findings ;  and  the  record  doea 
not  ahow,  either  by  the  words  used  or  by 
clear  and  necessary  Intendment  therefrom, 
that  the  righl  was  speciflcally  claimed  or 
put  in  iaaue  in  any  manner. 

CapiUl  Nat  Bank  v.  First  Nat.  Bank, 
172  U.  S.  420,  430,  43  L.  ed.  602,  003,  10 
Sup.  Ct.  Rep.  802;  Marvin  v.  Trout,  199  V. 
E.  218,  222,  823,  00  L.  ed.  107,  161,  26  Sup. 
Ct.  Rep.  31;  Mutual  L.  In*.  Co.  v.  McUrew, 
188  U.  B.  291,  310,  47  L.  ed.  4B0,  486,  63 
L.RJk.  33,  23  Sup.  Ct.  Bep.  376;  Seaboard 
Air  Line  B.  Co.  v.  Duvall.  226  U.  B.  477, 
487,  66  L.  ed.  1171,  1178,  32  Sup.  Ct  Rep. 
790;  Coamopolitan  Min.  Co.  t.  Walah,  101 
U.  S.  460,  465,  48  L.  ed.  740,  701,  24  Sup. 
Ct.  Rep.  489. 

The  motion  for  a  new  trial  does  not  raise 
or  present  a  Federal  question. 

Johnson  v.  Mew  York  L.  Ina.  Co.  187 
U.  S.  491,  496,  47  L.  ed.  273,.  274,  83  Sup. 
Ct  Rep.  194;  Capital  Nat  Bank  v.  First 
Nat.  Bank,  172  U.  S.  426,  431,  43  L.  ed. 
602,  604,  19  Sup.  Ct.  Rep.  202. 

The  Federal  question  was  not  raised  by 
assignment  of  error  in  the  supreme  court  of 
the  stAte,  as  it  might  have  been. 

Jobnson  v.  New  York  L.  Ina.  Co.  187  U. 
S.  491,  496,  47  L.  ed.  273,  274,  23  Sup.  Ct. 
Rep.  194. 

It  is  not  sufHcient  to  present  the  Federal 
question  by  brief  or  by  oral  argument  in 
the  state  court. 

Zadig  T.  Baldwin,  166  U.  B.  486,  41  L.  ed. 
1087,  17  Sup.  Ct  Rep.  639;  Sayward  ,t. 
Denny,  158  U.  B.  180,  39  L.  ed.  941,  16  Sup. 
Ct.  Rep.  777;  Cbapin  t,  Pyo,  179  D.  S.  J87, 
46  L.  ed.  119,  21  Sup.  Ct  Rep.  71;  Mutual 
L.  Ins.  Co.  T.  McQrew,  188  U.  S.  201,  308, 
17  L.  ed.  460,  484,  63  L.BJk.  33,  2S  Sup. 
Ct.  Rep.  376. 

Presenting  the  Federal  question  for  the 
Brst  time  by  petition  for  a  rehearing  to  Um 
lupreme  court  ot  the  state  would  not  have 
availed  the  plaintiff  in  error. 

Mutual   L,   Ina.   Co.   v.   McGrew,   supra. 

Nor  is  it  anIBeient  to  raise  the  Federal 
UT 
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^lueation  for  the  first  time  in  the  petition 
tor  the  writ  of  error, 

JohnBon  V.  New  York  L.  Ina.  Co.  187  U. 
S.  491,  47  L.-ed.  273,  23  Sup.  Ct.  Bep.  ]B4; 
Sinimermaii  v.  Nebraska,  116  U.  S,  64,  2B 
L.  ed.  533,  6  Sup.  Ct.  Rep.  333;  Leeper  v. 
Texu,  139  U.  S.  462,  467,  36  L.  cd.  226, 
226, 11  Sup.  Ct.  Rep.  fi7T ;  Wftrfleld  v.  CbafTe, 
»1  U.  S.  690,  692,  23  L.  ed.  3S3,  384;  CUrk 
T.  PennBylvania,  128  U.  S.  396,  397,  32  L. 
ed.  4B7,  4SS,  9  Sup.  Ct.  Rep.  113;  Manning 
y.  Frencl,  133  U.  S.  1B6,  192.  193,  33  L. 
cd.  6B2,  586,  5B6,  10  Sup.  Ct.  Rep.  238; 
Butler  V.  Uage,  138  U.  8.  52,  66,  34  L.  ed. 
8611,  871,  11  Sup.  Ct  Rep.  236. 

The  atatement  of  the  court  below  in  al- 
lowing the  writ  of  error  does  not  aid  plain- 
tiff in  error  in  the  attempt  to  present  the 
Federal  question. 

Seaboard  Air  Line  R.  Co,  v.  Duval!,  225 
U.  S.  477,  481,  66  L.  ed.  1171,  1173,  32  Sup. 
Ct  Rep.  7B0;  Home  for  Incurables  v.  New 
York,  187  U.  S.  165,  47  L.  ed.  117,  63 
{..RJ.  329,  23  Sup.  Ct.  Rep.  84;  Allen  v. 
Arguimbau,  198  U.  S.  149,  166,  49  L.  ed. 
990,  903,  25  Sup.  Ct.  Rep.  622 :  Marvin  v. 
Trout,  199  V.  a.  212,  217,  223,  60  L.  ed.  167, 
150,  IBl,  26  Sup.  Ct.  Rep.  31. 

If  anj  constitutional  questions  were  In- 
volved in  this  litigation  below,  it  would 
aeem  that  tbej  must  have  rested  on  tb« 
Constitution  of  the  state  ot  Indiana. 

Endowment  Benev.  Aaso.  v.  Kansas,  120 
U.  S.  103,  30  L.  ed.  603,  7  Sup.  Ct.  Rep.  499; 
Jacobi  V.  Alabama,  187  U.  S.  133,  135,  47 
L.  ed.  106,  lOT,  23  Sup.  Ct.  Rep.  48;  Burt 
V.  Smith,  203  U.  B.  120.  135,  61  L.  ed.  121, 
126,  27  Sup.  Ct.  Rep.  37;  French  v.  Taylor, 
199  U.  S.  274,  277,  60  L.  ed.  189,  191.  26 
Sup.  Ct.  Rep.  76;  Leeper  t.  Texas,  J39  U. 
S.  462,  467,  36  L.  ed.  226,  226,  11  Sup.  Ct. 
Rep.  577;  Rawlins  v.  Georgia,  201  U.  S. 
639,  639,  50  L.  ed.  B99,  900,  26  Sup.  Ct.  Rep. 
660;  Cosmopolitan  Min.  Co.  v.  Walsh,  103 
U.  8.  460,  47],  472,  48  L.  ed.  749,  753,  754, 
24  Sup.  Ct.  Rep.  480. 

Only  questions  of  fact  and  local  or  general 
law  are  involved  here,  and  the  decision  of 
the  court  below  is  not  reviewable  on  writ 
of  error  to  thla  court 

Capital  Nat.  Bank  v.  First  Nat.  Bank, 
192  U.  S.  425,  430.  43  L.  ed.  502,  503,  19 
Sup.  Ct.  Rep.  202;  McQuade  v.  Trenton,  172 
V.  S.  636,  43  L.  ed.  581,  19  Sup.  Ct.  Rep. 
292;  Iowa  Central  R.  Co.  v,  Iowa,  160  U.  S. 
389,  393,  40  L.  ed.  467,  460,  16  Sup.  Ct.  Rep. 
344;  Kring  v.  Missouri,  107  U.  6.  22],  231, 
27  L.  ed.  606,  609.  2  Sup.  Ct.  Rep,  443; 
Antoni  v.  Oreenhow,  107  V.  S.  769,  27  L. 
ed.  468,  2  Sup.  Ct.  Rep.  01:  York  v.  Texas, 
137  U.  S.  16,  20,  34  i..  ed.  604,  606.  11  Sup. 
Ct.  Bep.  0;  Wood  T.  Chesborough.  228  U.  S. 
672,  677,  67  L.  ed.  1018,  1020,  33  Sup.  Ct. 
Rep.  706;  Consolidated  Tump.  Co.  t.  Nor- 
SM 


folk  k  0.  V.  R.  Co.  228  U.  S.  096,  509, 
67  L.  ed.  982.  983,  33  Sup.  Ct  Rep.  609; 
CosmopoliUu  Min.  Co.  v.  Walsh,  193  V.  S. 
460,  471,  472,  48  L.  ed.  749,  763,  7H.  24 
Sup.  Ct  Rep.  480;  Ludeliug  v.  ChalTe,  143 
U.  S,  301,  36  L.  ed.  313.  12  Sup.  Ct.  Rep. 
439;  Sayward  v.  Deony,  168  U.  S.  180,  3I> 
L.  ed.  941,  15  Sup.  a.  Rep.  777;  Vandali* 
R.  Co.  V.  Indiana,  207  V.  S.  330,  367,  62 
L.  ed.  246,  248,  2B  Sup.  Ct.  Rep.  130;  4 
Fed.  Stat.  Anno.  4B9. 

The  assignment  of  errors  made  lor  tliia 
court,  but  filed  in  the  court  below  at  th* 
time  the  petition  for  the  allowance  of  th« 
writ  of  error  was  filed,  cannot  avail  to  im- 
port a  Federal  question,  or  any  other,  into 
the  case,  which  the  record  doea  not  show 
to  liave  been  raised  and  passed  on  in  tha 
court  below. 

Ansbro  v.  United  SUtes,  15S  U.  S.  695, 
697,  608,  40  L.  ed.  310,  311.  16  Sup.  Ct 
Rep.  187;  Cornell  v.  Qreen,  163  U.  B.  76, 
BO,  41  L.  ed.  76,  78,  16  Sup.  Ct.  Rep.  96D. 

The  opinions  show  afBrmatlvely  tliat  the 
court  below  decided  the  case  against  the 
plaintiff  in  error  on  the  evidence  and  on 
questions  of  local  or  general  law  broad 
enough  to  eustain  the  judgment,  and  th* 
effect  was  to  deprive  this  court  of  jurisdie- 

Pennsjlvania  B.  Co.  v.  Hughes,  101  V.  8. 
477,  486.  48  L.  ed.  268,  271,  24  Sup.  Ct.  Itep. 
132;  San  Francisco  v.  Scott,  111  V.  S.  7SS, 
28  L.  ed.  693,  4  Sup.  Ct.  Rep.  688;  Garr, 
S.  &  Co.  T.  Shannon,  223  U.  S.  468,  470,  66 
L.  ed.  EIC,  612,  32  Sup.  Ct.  Rep.  236;  Brink- 
racier  V.  Missouri  P.  R.  Co.  224  U.  S.  288, 
270,  56  L.  ed.  76B,  760,  32  Sup.  Ct.  Rep. 
412;  Standard  Oil  Co.  v.  Missouri,  224  U. 
S.  270,  280.  281,  66  L.  ed.  760,  767,  768, 
32  Sup.  Ct.  Rep.  406.  Ann.  Cas.  1B13D,  936; 
Sayward  v.  Denny,  138  U.  S.  IBO.  186,  39 
L.  ed.  041,  943,  15  Sup.  Ct.  Rep.  777. 

This  court  will  not  revise  the  concurrent 
judgments  of  the  two  courts  below  on  the 

First  Nat.  Bank  v.  LitUefield,  2:^6  U.  8. 
110,  57  L.  ed.  145,  33  Sup.  a.  Rep.  78; 
Cosmopolitan  Min.  Co.  v.  Walsh,  193  U.  B. 
460,  466-467,  471,  472.  48  L.  ed.  749,  761- 
754,  24  Sup.  Ct.  Rep.  480;  Capital  Nat. 
Bank  V.  First  Nat  Bank,  172  V.  8.  426,  427, 
432,  433,  43  L.  ed.  602^06,  19  Sup.  Ct 
Bep.  202;  McQuade  v.  Trenton,  172  U.  8. 
036,  637,  639,  43  L.  ed.  681,  582,  IB  Sup. 
a.  Rep.  292. 

The  decisions  of  the  state  courts  as  to 
what  are  the  laws  of  the  state  are  binding 
upon  the  courts  of  the  United  States. 

Iowa  C.  R.  Co.  V.  Iowa,  160  U.  S.  389, 
303,  40  L.  ed.  467,  460,  16  Sup.  Ct  RcpL 
344;  Leeper  v.  Texas,  139  U.  S.  462,  467, 
468,  35  L.  ed.  226-227,  11  Sup,  Ct.  Rep.  677. 

Law  in  its  regular  eourte  of  administra- 

isa  V.  8. 
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tka  through  court*  of  Justice  i«  due  proeew, 
«id  when  Mcurcd  by  tha  Uw  of  the  state 
the  eonatitutioDal  requlreBimt  is  eatUfied. 
Due  proceai  U  ao  Mcured  by  laws  operating 
«B  all  alike,  and  not  lubjecting  the  In- 
dirldnal  to  the  arbitrary  exerciae  of  the 
po«en  of  gOTCrninent,  unreatrained  bj  the 
Mtabliahed  principles  of  private  right  and 
diatributiTe  juatice. 
Ibid. 


Tikt  plaintiff  in  error,  by  complatot  filed 
in  the  auperior  court  of  Vanderburgii  eou 
tjr,  state  of  Indiana,  sought  to  vacate 
judgment  of  forecloaure  rendered  by  that 
court  in  a  prior  case,  and  to  be  permitted  to 
redeem  the  proper^  therein  involved,  and 
prayi  for  other  relief;  and,  judnment  haV' 
ing  been  entered  in  favor  of  the  defendant 
in  error,  which  was  aiHrmed  by  the  SU' 
prene  court  of  Indiana  (ITS  Ind.  140,  M 
K.  E.  063,  87  N.  E.  1020),  thia  vrrit  of 
error  waa  sued  out. 

The  facts,  so  Ear  ae  pertinent  to  our  n- 
Tiew,  are:  The  complaint,  in  the  fourth 
paragraph,  alleged  that  the  plaintiff  in 
error  was  the  owner  of  certain  proper^, 
aubject  to  a  mortgage  foreclosed  in  a  former 
suit;  that  she  wat  a  minor  when  the  fore- 
cloaure proceeding!  were  had;  that  she 
not  a  reeident  of  Vanderburgh  county,  where 
the  action  was  brought,  but  wna  and  had 
been  for  many  years  [242j  a  resideot  of 
Gilxon  county,  and  that  she  was  not  s<(m- 
moned  in  euch  action,  had  no  knowledge  of 
its  pendency,  and  did  not  waive  service 
enter  her  appearance  therein.  It  was  further 
allrgcd  that  the  plaintiff  in  error  was 
smeoable  to  the  jurisdiction  of  the  sheriff 
of  Vanderburgh  county,  but  that,  although 
she  waa  not  served  with  process,  be  made  a 
false  return  of  a  pretended  summons,  by 
which  the  court  waa  wrongfully  imposed 
upon,  and,  being  ao  advised,  at  the  instance 
of  attorneys  for  the  predecessor  of  defend- 
ant in  error,  the  court  appointed  a  guardian 
cd  Htem  tor  her,  who  answered  in  the  suit, 
and  that  a  decree  was  rendered,  her  prop- 
erty sold,  and  bid  in  by  the  predecessor  of 
the  defendant  in  error.  The  demurrer  of 
the  defendant  in  error  to  thia  paragraph, 
thus  conatmad,  was  sustained  by  the  lower 
court,  and  its  decision  aMrmcd  by  the  su- 
preme court.  Other  paragraphs  of  the  com- 
plaint  allied  fraod  on  the  part  of  the  prede- 
cessor of  the  defendant  in  error  and  her 
attorneys.  The  lower  court  found  against 
this  charge,  and  the  supreme  court,  after 
stating  that  there  was  legal  evidence  to 
tapport  the  finding,  refused  to  disturb  it. 

The  record  is  meager  of  attempts  to  raise 
a  Federal  question  by  reason  of  alleged  Ti»- 
6S  L.  ed. 


lationa  of  rights  aecured  by  the  Consti- 
tution of  the  United  SUtea,  aptly  act  fmth 
and  referred  to  In  aome  proper  way,  and 
it  ia  contended  by  the  defendant  in  error 
that  the  writ  should  be  dismisaed  lor  that 
reason.  We  find  in  the  opinu»  of  the  au- 
preme  eourt  of  Indiana  a  statement  that 
"both  parties  have  treated  thia  suit  as  one 
arising  uAder  the  provisions  of  tlu:  14th 
Amendment  to  the  Federal  Constitution, 
and  as  presenting  the  questions  of  due  pro- 
t.'esB  of  law  and  rights  guaranteed  by  article 
1,  §  21,  of  the  sUte  ConstitutiMi,"  and  the 
court,  after  malting  this  statement,  takes 
up  the  various  grounds  of  attaclc  upon  the 
original  decree  for  alleged  frsudutcnt  serv- 
ice or  want  of  service  upon  the  minor 
defendant  In  the  forecloaure  proeeedinga, 
[S43]  and  dispose*  of  them  against  the  oo«< 
tention  of  the  plaintiff  in  error.  There  is  no 
repudiation  of  the  position  of  both  parties 
that  questions  were  raised  under  the  14tk 
Amendment  to  the  United  State*  Conoti- 
tution,  and  we  think  the  court  may  be  fair- 
ly taken  to  have  regarded  such  questiMia 
as  duly  before  it  for  consideration.  Where 
a  state  court  holds  that  a  Federal  question 
is  made  before  it,  according  to  ita  practice, 
and  proceeds  to  determine  it,  this  court  will 
regard  the  question  as  duly  made.  San 
Jo*«  Land  t  Water  Co.  v.  San  Jos«  Bsncb 
Co.  180  U.  S.  177,  170-180,  47  L.  ed.  7KI. 
76e,  768,  23  Bup.  Ct.  Rep.  487;  lIoDtnna 
es  rel.  Haire  v.  Riee,  204  V.  S.  2E)l,  ZM, 
61  L.  ed.  400,  494,  27  Sup.  Ct.  Rep.  281 ; 
Chambers  v.  Baltimore  &  0.  R.  Co.  207  U. 
142,  148,  62  L.  ed.  143,  146,  28  Sup. 
Ct.  Rep.  34;  Atchison,  T.  t  S.  F.  R.  Co.  v. 
Sowers,  213  U.  S.  fiS,  02,  63  L.  ed.  0B3,  VB7, 
20  Sup.  Ct.  Bep.  3BT. 

In  the  opinion  of  the  supreme  (Miurt  upon 
rehearing,  the  chsrgc  that  the  service  of 
ess  was  fraudulently  procured  by  tbe 
predecesaor  in  title  of  the  defendant  in 
*  or  her  attomeya  was  held  to  be  fore- 
closed by  the  findings  of  the  court  below. 

id  the  supreme  court  held  that  the  findings 

>re  supported  by  testimony  in  the  record 
showing  competent  evidence  to  that  end. 
It  is  urged  that  upon  this  writ  of  error 
this  court  should  re-examine  the  conclusions 
of  fact  just  referred  to  and  tbe  rulings  of 
the  supreme  court  of  Indiana  in  reflpect 
thereto.  This  court  has  repeatedly  livid 
that  in  cases  coming  to  it  from  the  su- 
preme court  of  a  state,  it  accepta  aa  bind- 
ing the  flndinga  upon  issues  of  fact  duly 

kde  in  that  court.    Watera-Pieree  Oil  Co. 

Texas,  21)!  U.  S.  60,  107,  G3  L.  ed.  417, 
426.  29  Bup.  Ct.  Hep.  220;  Rankin  v. 
Emigh,  218  U.  B.  27,  34.  64  L.  ed.  015,  020, 
3D  Bup.  Ct.  Rep.  672;  Kerfoot  v.  Farmers' 
ft  M.  Bank,  218  U.  S.  281,  888,  64  L.  ed. 
1042,   1043,   81   Sup.   Ct   Rep.   14.     That 
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principle  is  applic»bt«  here.  Thr  etiM  doe* 
DOt  come  within  tbe  exceptional  cUh  oI 
cmses  wh«re  what  purports  to  be  k  finding 
of  fact  ii  not  itrictlj'  inch,  but  ii  so 
voWed  with  and  dependent  upon  queitiong 
of  tew  bearing  upon  the  alleged  Federal  right 
aa  to  be  a  decision  of  thoee  quettinuH  ratber 
than  of  a  pure  queition  of  fact,  or  where 
there  la  that  entire  lack  of  evidence  to  [244] 
support  the  conclusion  upon  the  Federal 
quefltion  tliat  gives  this  court  the  ligbt  of 
review.  KanEss  Citj  Southern  R.  Co.  v. 
C.  H.  Albers  CommiMiou  Co.  223  U.  S.  673. 
591,  66  h.  ed.  6S0,  0G5,  32  Sup.  Ct.  Rep. 
316;  Creawill  v.  Grand  Lodge  K.  P.  225 
U.  S.  246,  2ei,  56  L.  ed.  1074,  JOSO,  32 
Sup.  Ct.  Rep.  822;  Southern  P.  Co.  v. 
Schuyler,  S27  U.  S.  801,  611,  57  L.  ed.  662. 
669,  43  L.R.A.(N.S.)  901,  33  Sup.  Ct.  Rep. 
277  i  Portland  R.  Light  t  P.  Co.  v.  Railroad 
ComtniMion,  229  V.  8.  397,  411,  412,  57 
L.  ed.  1248,  I2GS,  1259,  33  Sup.  Ct.  Rep. 
820. 

Tb*  supreme  court  of  lodiaua  stated  the 
question  upon  the  decision  of  which  the 
Federal  qneation  of  due  proceM  arisei 
follows: 

"Tlie  question  is  then  presented  whether 
tbe  allegations  that  appellant  was  a  minor, 
was  not  a  reaident  of  Vanderburgh  county, 
was  ft  resident  of  Gibson  conntj',  and  had 
been  for  many  jcars,  that  no  summons  was 
served  on  her,  that  she  had  no  knowledge  of 
the  proceedings,  did  not  waive  service,  nor 
did  anyone  for  her,  or  in  her  behalf  or 
with  ber  consent,  enter  appearance  for  her, 
that  she  was  not  amenable  to  the  jurisdic- 
tion of  the  sheriff  of  Vanderburgh  countv, 
that,  notwithstanding  that  she  was  not 
served  with  process,  the  sheriff  of  Vander- 
burgh county  made  a  faUe  return  of  a  sum- 
inona,  and  the  court  was  wrongfully  im- 
posed upon  by  such  false  return,  and,  being 
thus  falsely  advised,  at  the  instance  of  ap- 
pellant's attorneys  [•.  e.,  the  attorneys  for 
the  predecessor  of  the  defendant  in  error], 
appointed  a  guardian  ad  litmt  for  ber, — 
constitute  a  charge  of  fraud.  Tbe  return 
was  re^lar  on  its  face.  The  court  had 
jurisdiction  of  the  subject-matter,  and  ap- 
parently jurisdiction  of  the  person  of  ap- 
pellant. Tbe  false  return  vras  not  pro- 
cured by  the  fraud,  collusion,  or  imposition 
of  the  plaintiff  or  his  [her]  attorneys  [in 
the  foreclosure  suit].  It  is  not  alleged 
that  either  knew  of  tbe  fact  that  there  bad 
been  no  service  on  appellant.  Tbe  allega- 
tions practically  present  this  question:  If, 
without  any  fraud,  or  any  act  on  the  part 
-of  a  party  to  an  action  or  his  attorney,  a 
return  is  made  by  a  sheriff  abowing  lerv- 
iee,  regular  on  its  face,  without  knowledge 
of  the  party  that  there  was  in  fact  no  serv- 
ice, and  no  act  it  dww  CS46]  or  thing  said 


to  mislead  the  sheriff,  is  it  an  imposition  «r 
fraud  upon  tbe  court  to  preseut  sucli  sum- 
mons and  return  and  obtain  •  judgment 
upon  it,  and  is  it  a  charge  of  fraud  or  im- 
position upon  the  court  to  allege  that  the 
court  was  wrongfully  imposed  upon  by  such 
false  return,  and  was  tbus  falaely  adviaedT 
The  whole  all^ations  must  be  taken  to- 
gether, and  the  scope  and  theory  of  tlie  jiar. 
agraph,  as  we  construe  it,  is  tliat  the  court 
was  misled  by  a  false  return  of  tlie  slier- 
iff.  The  court  bad  a  right  to  reiy  and 
act  upon  the  return.  It  imports  verity  to 
the  court.  Tbe  sheriff  assumes  tbe  respon- 
sibility, in  taking  the  oQice,  of  oeeing  to  It 
that  he  does  make  tbe  right  service.  Nichols 
V.  Nichols  (18S4)  06  Ind.  433j  State  ex  rel 
Robinson  v.  Leach  (1S58)  10  Ind.  SOS; 
State  ex  rel.  Chapman  v.  Lines  (1B53)  4 
Ind.  351. 

"If  tbia  were  not  true,  no  litigant  could 
ever  know  when  his  rights  were  adjudi- 
cated and  set  at  rest;  and,  to  the  end  that 
the  party  may  be  made  whole,  an  action 
for  a  false  return  will  lie.  SpUhn  v.  UU- 
lespie  (1674)  48  Ind.  397;  Rowell  v.  Klein 
(1873)  44  Ind.  290,  15  Am.  itep.  235. 

"If  it  be  said  that  the  amount  of  tiond 
a  sheriff  is  required  to  give  might  not 
cover  the  damage  in  any  or  every  case,  it 
is  sufficient  to  say  that  that  is  a  legis- 
lative matter,  and  not  a  judicial  one." 

The  question  then  is,  does  the  ruling 
predicated  upon  the  principlps  thus  stated, 
made  in  the  state  court  wherein  the  pkrty 
has  been  duly  heard,  amount  to  a  denial  of 
due  process  of  law  within  the  meaning  of 
the  Federal  Constitutioo  T 

This  court  has  recognized  tbe  dilficulty 
of  satisfactorily  deSning  in  gencrnl  term* 
which  shall  apply  to  all  cases  what  is  meant 
by  the  term  "due  process  of  law,"  end  the 
desirsbility  of  judicial  determination  upon 
each  case  as  the  question  arises.  Davidson 
T.  New  Orleans,  B6  U.  S.  97,  24  L.  ed.  618. 
It  tbe  exercise  of  judicial  power  tw  such 
"as  the  settled  maxims  of  law  permit  and 
sanction,  and  under  such  [B46]  safeguard* 
for  the  protection  of  individual  rights  aa 
those  maxims  prescrilie  for  the  class  of  caaea 
to  which  tbe  one  in  question  belongs,"  there 
has  been  no  deprivation  of  due  process  of 
law.  Cooley,  Const.  Lim.  7th  ed.  600; 
Leigh  V.  Qreen,  193  U.  S.  79,  87,  48  L.  ed. 
623,  626,  84  Sup.  Ct.  Rep.  390.  And  thia 
court,  speaking  by  Mr.  Chief  Justice  Puller, 
in  Leeper  v.  Texas,  139  U.  S.  462,  4SS, 
35  L.  ed.  225,  227,  11  Sup.  Ct.  Rep.  577, 
said:  "Law  in  its  regular  course  of  admin- 
istration through  courts  of  justice  is  due 
process,  and  when  secured  by  tbe  law  of  the 
state,  tbe  constitutional  requirement  is  sat- 
isfied."  This  language  was  quoted  with  ap- 
proval in  Iowa  C.  R.  Co.  v.  Iowa,  160  U.  8. 
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38»,  303,  4D  L.  ed.  467,  469,  16  Sup.  Ct. 
Rep.  344. 

In  tha  present  mm  tbe  state  b«a  made 
proTiaion  for  the  service  of  proceae,  and  the 
origiuAl  party  in  the  fotecloaure  proceed- 
ing did  all  that  the  lav  required  in  the  is- 
■ue  «f  and  attempt  to  serve  pToceaa;  and, 
without  fraud  ur  colluaion,  tlie  aherilT  made 
a  retOFD  to  the  court  that  service  had  Ixen 
dalj  made.  Tbe  dutj  of  making  such  serv- 
ice and  return  by  the  law  of  the  ntate  is 
delegated  to  the  sherilT,  and,  although  con- 
trary to  the  feet,  in  the  absence  of  any  at- 
tack upon  it,  the  court  was  justified  in  act- 
ing upon  iuch  return  as  upon  a  true  return. 
If  the  return  is  faUe,  the  Uw  of  the  state, 
as  set  forth  by  its  supreme  court,  permitted 
s  reeoTcry  against  the  sheriff  upon  his 
bond.  We  are  of  the  opinion  that  this  sys- 
tem of  jurisprudence,  with  its  proviaions  for 
safeguarding  the  rights  of  iitigants,  is  due 
proceaa  of  law.  It  may  result,  anfortu- 
nstely,  as  is  asid  to  be  the  fact  in  this  case, 
that  the  recovery  upon  the  sheriff's  bond 
wil)  not  be  an  adequate  remedy,  but  statutes 
muat  be  framed  and  laws  administered  so 
u  to  protect  as  far  as  may  be  all  litigants 
and  other  persons  who  derive  rights  from 
the  judgments  of  courts.  So  far  as  this 
record  discloses,  the  purchaser  at  tbe  sher- 
iff's sale  had  a  right  to  rely  upon  the  record, 
which  imported  verity  as  to  the  nature  of 
tbe  service  upon  the  plaintiff  in  error.  If 
this  were  not  true,  aa  the  supreme  court  of 
[24T]  Indiana  pointa  out,  there  would  be  no 
protection  to  parties  who  have  relied  upon 
judicial  proceedinga  importing  verity,  upon 
the  faith  of  which  tights  have  been  adjudi- 
cated and  value  parted  with.  In  a  case  of 
this  character  the  law  muat  have  in  view, 
not  only  the  righta  of  the  defendant  who 
has  been  a  victim  of  a  falae  return  on  the 
part  of  the  sheriff',  but  of  persons  who  have 
relied  upon  the  regularity  of  the  return  of 
officials  neceaaarily  trusted  by  law  with  the 
responsibility  of  advising  the  court  aa  to 
the  performance  of  such  duties  as  are  here 
involved.  Were  the  law  otherwise,  titles 
might  be  attacked  many  years  after  they 
were  acquired,  where  tbe  party  had  been 
guilty  of  no  fraud,  and  had  acted  upon  the 
faith  of  judicial  proceedings  apparently 
perfect  in  every  respect. 

This  has  been  the  rule  of  law  applied  to 
a  similar  situation  in  the  courts  of  other 
states.  Gregory  v.  Ford,  14  Cat.  13B,  73 
Am.  Dec.  039;  Stites  v.  Knapp,  Ga.  Dec.  pt. 
E,  p.  30;  Taylor  v.  Lewis,  2  J.  J.  Marsh. 
400,  19  Am.  Dec.  136;  Gardner  t.  Jenkins, 
14  Md.  SS;  Gmoot  v.  Judd,  184  Mo.  SOB, 
83  S.  W.  481 ;  Johnson  v.  Jones,  i  St'b.  120 ; 
Wardsboro  t.  Whitingham,  4fi  Vt  460 ;  Prrii- 
ten  T.  Kindrick,  94  Ya.  760,  04  Am.  St  Rep. 
TT7,  27  8.  E.  S88.  And  see  in  this  eonnee- 
■8  Ih  ed. 


Uon  Walker  v.  Robbins,  14  How.  684,  586, 
14  L.  ed.  562;  Knox  County  v.  Harsbman, 
133  U.  5.  152,  160,  33  L.  ed.  684,  688,  10 
Hup.  Ct.  Rep.  E67. 

Without  the  necessity  of  deciding  more 
in  the  present  case,  it  is  enough  to  say  that 
the  decision  of  the  supreme  court  of  Indi- 
ana, made  under  the  circumstsnces  detailed, 
did  not,  in  OUT  opinion,  deprive  Uw  plain- 
tiff in  error  of  due  process  of  law  within 
the  meaning  of  tbe  14th  Amendment. 

It  follows  that  the  judgmimt  of  the  &&• 
preme  Conrt  of  Indiana  should  be  alfirmed- 

Judgment  affirmed. 


(See  8.  0.  Reporter's  ed.  248-261.) 

Error  to  state  court  —  Fcdernl  qneatlon 

—  how  raised. 

1.  An  immunity  from  liability  under  the 
employers'  liability  act  of  April  22,  1008 
(36  8Ut.  at  I,  65,  chap.  149,  U.  8.  Comp. 


Note. — On  the  general  aubjeet  of  writs  of 
error  from  Unit^  States  Supreme  Conrt 
to  itate  courts— aee  notes  to  Msrtin  t. 
Hunter,  4  L.  ed.  U.  8.  07;  Bamblin  t. 
Western  Land  Co.  37  L.  ed.  U.  8.  £67;  lU 
Buchanan,  39  L.  ed.  U.  S.  884,  and  Klpley 
V.  riinois,  42  L.  ed.  U.  8.  998. 

Or  what  adjudicatlona  of  state  courts 
can  be  brought  up  for  review  in  tbe  Supranc 
Court  of  the  United  Statee  by  writ  of  error 
to  those  courts — see  note  to  Apex  Tranap. 
Co.  v.  Garbade,  02  L.R.A.  613. 

On  how  and  when  queations  muat  be  raised 
and  decided  in  a  state  court  In  order  to 
make  a  case  tor  a  writ  of  error  from  tbe 
Supreme  Court  of  tbe  United  States — see 
note  to  JIutual  L.  Ins.  Co.  v.  McQrew,  03 
I..RJL.  33. 

As  to  wh(»  Federal  question  is  raised  In 
time  to  sustain  the  sppellste  jurisdiction  of 
the  Supreme  Court  over  state  courts — sec 
nota  to  Chicago,  I.  &  L.  R.  Co.  v.  McGuira, 
49  L.  ed.  U.  S.  414. 

On  liability  of  lessor  of  railroad  for  in- 
juries caused  by  negligence  of  another  com- 
pany using  tbe  road  under  a  lease — see  note 


effect  of  tlie  Federal  employers'  liability  act 
— see  nota  to  Lamphere  v.  Oregon  R.  t  Nav. 
Co.  47  L.R.A.(NJ3.)   38. 

On  review  of  queations  of  fact  on  writ  of 
error  to  a  state  court — see  note  to  Smiley 
V.  Kansas,  46  L.  ed.  U.  8.  640. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
menta  of  state  courts — see  note  to  Misaouri 
ex  reL  Hill  v.  Dockery,  «3  L.IUA.  671. 

.-  I        »1 
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Stat.  Siipp.  IQII.  p.  132S),  mitit  be  re- 
garded as  HuRicieDtly  aBierted  for  the  pur- 
pose of  Bustkiiiing  a  writ  of  error  from  the 
Federal  Supreme  Court  to  the  highest  court 
of  a  state,  whetlier  the  question  was  prop- 
erly raised  in  the  trial  court,  according  to 
the  local  practice,  or  not,  where  such  im- 
munity was  expressly  claimed,  and  the  high- 
est coiirt  of  the  «t«te  either  decided  or  as- 
auinnl  that  the  record  suiticientty  presented 
a  quejition  of  Federal  right,  and  decided 
against  the  party  asserting  that  right. 
[For  other  vaae*.  lee  Appeal  aod  Error,  1168- 

1-2W.   la   DiRett  Bup.  Ct.   1S08.J 
Mantcr  and   servant  —  emplojers'   lltt- 
blllty  —  InierstHte  rallwHy  carrier  — 
llttbillly  ol   IcHHor   rallwar  compan;. 

2.  The  lessor  of  an  intrastate  railway  to 
an  interstate  railway  carrier  is,  tlirough  ita 
lesaee,  a  "common  carrier  by  railroad  en- 
gaging in  commerce  between  tbe  states" 
within  the  meaning  of  the  employers'  lia- 
bility act  of  .April  22,  I90B,  where,  under 
the  local  law,  the  lessor  is  responsible  for 
all  acts  of  negligence  of  its  lessee  occurring 
in  the  conduct  of  the  business  upon  the 
lessor's  road. 

[For  other  cBiei,  see  Haaler  and  Herrant.  II., 

In   Digest   Sop    Ct.    1908.1 
Master  and   servant  —  employers'   lln- 

billty   —   emplornient   of   Hremen    In 

Intertttale     coini:icrce  —  lUbillty     of 

ItwBOr  railway  company. 

3.  A  railway  flremaQ  killed  while  em- 
ployed in  interstate  commerce  bv  a  lessee 
interstate  railway  carrier  must  be  regard- 
ed as  employed  also  by  the  lessor  rauway 
company  in  sucli  commerce,  within  the 
meaning  of  tbe  act  of  .4pril  22,  1S08,  al- 
though the  leased  railway  is  an  intrastate 
one,  where,  under  the  local  law,  the  lessor 
ia  responsible  for  all  acta  of  negligence  of 
ita  leasee  occurring  in  the  conduct  of  the 
business  upon  tbe  lessor's  road. 

(For  other  cawa,  are  Master  aod  SerraDl,   II., 

In   DlgeaC   Sup.   Ct.    IQOS.] 
Error  to  state  court  —  acopo  of  review 

4.  The  evidence  will  be  analyred  by  the 
Federal  Supreme  Court  on  a  writ  of  error 
to  a  state  court  to  the  extent  necessary  to 
give  the  iHaintilT  in  error  the  benefit  of  its 
asserted  t'ederal  right, 

[For  other  cnifa.  nee  Appeal  and  Error,  1*30- 
144E.  In   Digest   Sup.  Ct.   1008.1 

Master  and  servant  —  employera*  lia- 
bility —  iBterstate  commerce  —  haul- 
ing empty  raira. 

5.  The  hauling  of  empty  cars  from  one 
state  to  another  is  interstate  commerce 
within  the  meaning  of  the  employers'  lia- 
bility act  of  April  22,  1908,  giving  a  right 
of  recovery  against  an  interstata  railway 
carrier  for  the  death  of  an  employee  while 
engaged  in  Interstate  commerce. 

(For  other  caaes.  see  Master  and  Bervant  II-. 

ta  Dlaeat   Sup.   Ct.    1008.1 
Trial  —  question  for  Jury  —  employers' 

liability. 

S.  Evidence  that  a  fireman  in  the  employ 
of  an  interstate  railway  carrier  after  in- 
specting, oiling,  firing,  and  preparing  his 
enjrine  for  the  intrastata  haul  of  a  train 


containing  some  cars  that  had  come  from 
another  state  was  killed  by  a  switching  ra- 
gine  while  he  was  attempting  to  eroaa  the 
tracks  intervening  between  the  engine  and 
his  boarding  house  is  at  least  sufficient  to 
require  tbe  submission  to  the  Jury  of  the 
question  of  the  carrier's  liability  under  the 
employers*  liability  act  of  April  22,  ItKMI, 
giving  a  rigbt  of  recovery  against  an  in- 
terstata railway  carriur  for  the  death  of  an 
employee  while  engaged  in  interstata  com- 

IFor  cither  cases,  see  Trial.  VI.  b.  In  Dliwt 


Argued  December  17  and  18,  1913.    Decided 
February  2,  1914. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  North  Carolina  to  raview  ■ 
judgment  which  aSirmed  a  judgment  of  tlu 
Superior  Court  of  Guilford  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  to 
recover  damagea  from  a  carrier  for  the  n^- 
ligent  killing  of  an  amployee.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  ISO  N.  C.  496,  71 
S.  E.  808. 

The  facta  are  stated  in  the  opinion. 

Mr.  J<diii  K.  Grares  argued  the  causn 
and  filed  a  brief  for  plaintiff  in  error; 

The  record,  discloses  neither  allegation 
nor  proof  of  the  existence  of  any  beneficiary 
or  beneficiaries  designated  in  the  Federal 
act. 

Michigan  G.  B.  Co.  t.  Vreeland.  227  U. 
S.  69,  67  L.  ed.  417,  33  Sup.  Ct.  Rep.  IBS; 
Qulf,  C.  A.  S.  F.  R.  Co.  V.  McQinnia,  228 
U.  S.  173,  57  L.  ed.  785,  S3  Sup.  Ct.  Rep. 
426,  3  N.  C.  C.  A.  806. 

The  question  of  the  applicability  of  the 
Federal  act  narrows  itseU  into  the  question 
whether  the  deceased  at  the  time  he  was 
struck  was  employed  in  interstate  commerce. 
If  he  was  ao  employed  at  that  time,  the 
railroad  company  must  have  been  engaged 
in  interstate  commerce  through  him. 

Colasurdo  v.  Central  R.  Co.  180  Fed.  832. 

The  testimony  clearly  shows  that  the 
cars  were  in  the  course  of  a  through  inter- 
state journey,  and  tbe  natural  inference 
from  the  testimony  is  that  some,  at  least, 
of  the  cars  were  loaded  with  interstate 
freight,  though  that  feature  is  immaterial, 
the  cars  being  employed  in  interstate  com- 
merce, regardless  of  whether  they  were 
loaded  or  empt?. 

Johnson  T.  Southern  P.  Co.  198  U.  S.  1,  21, 
49  L.  ed.  363,  371,  25  Sup.  Ct.  Rep.  158, 
17  Am.  Neg.  Rep.  412;  Northern  P.  R.  Co. 
V.  MaerkI,  117  C.  C.  A.  237.  1B8  Fed.  1; 
Pedersen  t.  Delaware,  L.  t  W.  R.  Co.  22t 


^Goo^'"- 


uu. 
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D.  S.  IM,  •?  L.  «d.  1126,  83  Sup.  Ct.  Sep. 
MS,  3  N.  C.  C.  A.  7TB. 

The  defeadwit  in  error'i  intettate  w*«  au- 
plojed  in  inttTBtate  commerce  while  on  the 
engine  preparing  it  for  iti  iatetitate  scr*- 
in,  which  waa  about  to  begii 

PederiOD  v.  Delaware,  L. 
aupra;  Lamphere  v.  OregoD  B.  &  Nav.  Co,  47 


■ODB  who  eoald  be  so  included  within  tha 
coiutitutional  power  of  Congrcu. 
Colaaurdo  t.  Central  R.  Co.  180  Fed.  832. 


1  the  pleadings,  if  there  had  been  anj 


L*.A  ,N^.)   1    116  C   C    A    166,  196  Fed.    „„^^  J"  »-,,^,  ^^,^  ^,^ 

338;   St.  Ix,u..  8.  F.  t  I.  R.  Co.  v.  Scale.    ,^  ^^^  U.  interstate  «rvice,  >t  would 


228  U.  S.  166,  67  L.  ed.  1129,  33  Sup. 
Sep.   661;   Neil  t.  Idaho  &   W.  N.  R.   Co. 
~   Idaho,    — ,    126    Pac.    330;    Horton 
Oregon- Washington    R.    &    Nav.    Co. 


have  been  the  province  of  the  jurj  to  deter- 
mine that  fact. 

Marka  V.  Harriet  Cotton  Mills,  138  N,  C. 
401,  60  8.  E.  760,  3  Ann.  Cat.  812;  Ram%- 


N.  C.  38,  00  S.  E.  448;  Stewart  v.  Raleigh 


897;  Freeman  t.  Powell,  —  Tex.  Civ.  App. 
—,  144  S.  W.  1033;  Hontgomery  t.  South- 
em  P.  Co.  «4  Or.  697,  47  LJt.A.(N.S.)  13, 
131  Pac.  607 ;  Kanua  City,  M.  A  0.  R.  Co. 
.  Pope,  —  Tex.  Civ.  App.  — ,  152  S.  W. 
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ft  A.  Air  Line  B.  Co.  137  N.  C.  687,  60  S.  B. 
312;  GwTQ  Harper  Mfg.  Co.  v.  Carolina  C 
B.  Co.  128  N.  C.  28S,  83  Am.  St.  Rep. 
676,  38  S.  E.  894;  Haltom  t.  Southern  R. 
Co.  127  N.  C.  263,  37  S.  E.  262;  Coi  v.  Nor- 
folk &  C.  B.  Co.  123  N.  C.  604,  31  S.  B.  848; 
Bolden  v.  Southern  R.  Co.  123  N.  C.  014, 
31  B.  E.  861;  Simonton  v.  Winter,  6  Pet. 
141,  8  L.  ed.  76. 

The  original  act  of  190B  was  held  to  be 
invalid  because  the  statute  in  termi  de- 
clared that  a  common  carrier  engaged  in  In- 
terstate commerce  should  be  liable  "to  any 
ol  it*  employees,"  the  court  holding  that  the 
liabilit]'  under  the  statute  must  be  limited 


Even  if  It  be  assumed  that  the  deceased 
was  going  to  his  boarding  house  on  a  per- 
sonal errand,  it  was  a  "trifling  interrup- 
tion" (United  SUtes  t.  Atchison,  T.  A.  S. 
f.  R.  Co.  220  U.  S.  44,  65  L.  ed.  363,  31 
Sup,  Ct.  Rep.  162),  whicb  could  not  change 
the  status  of  the  deceased  as  "on  duty." 

Lamphere  t.  Or^on  R.  A  Nav.  Co.  47 
LRA.(N.S.)  1,  116  C.  C.  A.. 166,  1B6  Fed. 
336:  Kitehenham  v.  The  Johannesburg 
[1911]  A.  C.  417,  SO  L.  J.  Q.  B.  N.  S.  1102, 
105  L.  T.  N.  S. 
55  SoL  Jo.  609,  4  B.  W.  Comp.  Cas.  311; 
Philadelphia,  B.  &  W.  R.  Co.  v.  Tucker,  36 


raiiaaeipnia,  u.  «  vr.  n.  to.  v.  ±ucKer,  oo  ._,  „_  o,.«  nt  -u— .  ui 
App.  D.  C.  123,  -  L.H.A.(N.S.)  -;  Ewald  2".  28  Sup.  Ct.  Rep^  141. 
'•:_  _.'-___'  '__.    '  The  prajers  for  instructions,  bemg  predi- 

cated on  a  state  of  facts  upon  which  there 


V.  Chicago  ft  N.  W.  R.  Co.  70  Wis.  *zn,  S 
Am.  St.  Rep.  ITS,  36  N.  W.  12,  691;  Boldt 
T.  New  York  C.  R.  Co.  18  N.  Y.  432;  Mis- 
■onri,  K.  ft  T.  R.  Co.  t.  United  States,  231 
U.  S.  112,  ante,  144,  84  Sup.  Ct.  Bep.  26; 
United  State*  t.  Chicago  M.  ft  P.  S.  B.  Co. 
197  Fed.  624;  United  States  v.  Atchison,  T. 
i  S  F.  R.  Co.  220  U.  S.  37,  66  L.  ed.  301, 
31  Sup.  Ct.  Rep.  362;  United  States  ' 
Denver  ft  R.  (i.  R.  Co.  197  Fed.  629;  United 


was  not  sufficient  evidence  to  submit  the 

question  to  the  jury,  were  properly  refuned. 

Stewart  v.  Van  Deventer  Carpet  Co.  13S 

N.  C.  SO,  60  S.  E.  662;   Stewart  v.  North 

Carolina  R.  Co.  136  N.  C.  386,  48  5.  E.  793; 

Bryan  v.  Southern  B.   Co.   J34  N.  C.  53B, 

47  S.  E.  16;  Joines  v.  Johnson,  133  N.  C 

487,  46  S.  E.  828;  Southern  Loan  ft  T.  Co. 

■  —■  --•  -— ■  ""■'■"—""    V,   Benbow,   131   N.  C.  413,   42   S.   E.   896; 

States  T.  Kansas  City  Southern  R.  Co.  189    „    ,  L  .„     ,;     ,-„  „   ^  ,- 

,..,„.  i  „.    ,      .    o     .L      Burton  v.  Rosemary  Mfg.  Co.  132  N.  C.  17, 

Jnited  State,  v.  St.  Louis  South-    „  „   _,   ^...  „.,   '   ,  lr„^„,t  *  r-  n    nJ 


Fed.  471;  United 

western  R.  Co.  189  Fed.  964. 

Is  the  situation  affected  by  the  fact  that 
tile  lessor,  and  not  the  lessee,  operating  the 
rsllroad,  is  suedT 

Logan  v.  North  Carolina  R.  Co.  116  N.  C. 
941,  21  S.  E.  S69. 

It  is  aa  true  to  .say  that  Congress  intended       _ 
to  go  to  the  limit  of  ita  constitutional  power    ^28 

jKOoff  everyone  in  fact  occupying  the  post-  «.  c.  838,  10  S.  E.  699;  Silver  Valley  M in. 
tion  or  relation  of  maater  with  respect  to  Co,  v.  Baltimore  Gold  ft  Silver  Min.  ft 
injuries  to  servants  employed  in  interstate  Smelting  Co,  99  N.  C.  445,  6  S,  E.  73.'); 
cqauneree  on  railroads  engaging  in  inter-  Oakley  v.  Van  Noppen,  Q5  N,  C.  60;  Sim- 
state  conunerce,  as  to  say  that  Congress  in-  mons  v.  Mann,  92  N,  C.  12;  PiiMlmont 
tended  to  Include  within  the  term  "person  Wagon  Co.  v.  Byrd,  119  N.  C.  4S0,  26  S.  E. 
mployed  in  such  commerce"  all  thoae  per-  144;  Womble  v.  Merchants'  Grocery  Co. 
ftS  Ii.  ed.  38  /-<  I       *** 
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43  S.  E.  480;  Csrson  v.  Norfolk  ft  C.  B.  Co. 
128  N.  C.  96,  39  S,  E.  287. 

If  tbs  plaintiff  in  error  desired  to  Insist 
on  its  further  defense  that  the  deceased  waa 
engaged  in  interstate  commerce,  it  was 
its  duty  to  tender  an  issue  on  which  that 
iact  could  properly  be  inquired  Into. 

Gwyn-Harper  Mfg.  Co,  v.  Cloer,  140  N.  0. 

"  E.  306;  Pollock  v.  Warwick,  104 


SUPBEME  COURT  OP  lUE  UNITED  STATES. 


Oct.  TttH, 


1S5  N.  C.  4T4,  *T  8.  E.  493;  Walker  t. 
Scott,  lOe  N.  C.  B6,  11  S.  E.  864;  B«ltiinoTe 
A  0.  B.  Co.  Y.  DuT,  47  LJtj^.fN.S.]  4, 
124  a  C.  A.  666,  204  Fed.  751. 

lit.  Justice  Pltnc7  delivered  the  opinion 
ol   the  court: 

This  action  waa  brought  in  the  auperior 
court  of  Guilford  county.  North  Carotina, 
(o  recover  damages  for  the  negligent  killing 
of  Burgess  a  locomotiva  fireman  in  the  em- 
pli^  of  tbe  Southern  Railway  Companj, 
leSBCe  of  the  defendant,  which  occurred  at 
Selma,  North  Carolina,  on  April  2S,  190S. 
Under  tbe  local  law,  at  laid  down  in  Logan 
V.  IJorth  Carolina  R.  Co.  116  N.  C.  B40, 
21  8.  K  9St(,  the  lesior  Is  responaible  for 
all  acta  of  negligence  of  its  lessee  occurring 
in  the  conduct  of  buainess  upon  tbe  lessor's 
road;  and  this  upon  the  ground  that  a  rnil- 
load  corporation  cannot  evade  its  public 
duty  and  reaponsibilit]'  b;  leasing  its  road 
to  another  corporation,  in  the  absence  of  a 
statute  expreesl;  eiempting  it.  The  respon- 
aibilitj  is  held  to  extend  to  emplojees  of 
the  lessee,  injured  through  the  negligence 
of  the  latter. 

Tbe  complaint  Kt  forth  in  substance  that 
plaintiff's  intestate,  being  in  the  emploj  of 
defendant's  lessee,  and  engaged  at  tbe  Sel- 
ma switchysrds  in  the  disrbarfie  of  bii 
duties  as  Breman  upon  engine  No.  8Q2,  about 
8  o'clock,  P.  l(.,  on  the  date  mentioned, 
after  inspecting,  oiling,  firing,  and  prepar- 
ing the  engine  for  starting  on  a  trip  from 
Selma  to  Spencer,  North  Carolina,  attempted 
to  cross  certain  tracks  that  intervened  be- 
tween tbe  CDgiue  and  his  [SBS]  boarding 
honse,  which  was  located  a  short  distance 
awB,v;  that  another  engine.  No.  716,  was 
standing  upon  a  side  track  in  such  position 
as  to  shut  ofT  inteaUte's  view  of  the  main 
track;  that  No.  716  had  its  blower  on,  and 
iras  making  a  noise  so  loud  that  intcstete 
could  not  bear  a  third  engine, — No.  1551.  the 
shifting  engine  uaed  in  the  yards, — which 
at  tliia  time  was  running  backward  at  a 
reckless  and  dangerous  rate  of  speed,  with- 
out headlight  and  without  an  adequate  and 
cnmpetent  crew;  and  that  as  intestate 
stepped  from  the  track  in  the  rear  of  engine 
No.  716,  and  was  about  to  step  upon  the 
main  line  in  the  attempt  to  cross  it,  be  was 
struck  and  killed  by  the  shifting  engine. 
Defendant's  answer,  besides  denying  the  al-' 
Iqtntioni  of  negligence,  aet  up  as  a  special 
defense  that  at  the  time  plaintifTs  intestete 
was  killed,  he  was  engaged  in  interstate 
commerce  as  an  employee  upon  a  train  of 
defendant's  lessee  which  was  moving  from 
Selma,  North  Carolina,  to  Spencer,  in  the 
aame  state,  and  carrying  cara  loaded  with 
freight  from  the  stato  of  Virginia  to  the 
state  ot  North  Carolina  and  other  states; 


that  the  liability  of  the  defendant  to  tiim 
or  to  tbe  plaintiff  as  hia  repreaentative  it-as 
fixed  and  regulated  by  the  Federal  employ- 
ers' liability  act  of  April  22,  1908  [35  Stat, 
at  L.  SG,  chap.  149,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1322},  and  that  under  that  art  the 
plaintiff  was  not  entitled  to  reeover. 

Upon  the  trial,  at  the  close  of  plaintiff's 
evidence,  which  tended  generally  to  support 
the  avermente  of  tbe  complaint,  defendant 
moved  for  a  nonsuit,  and  among  other 
grounds  aaaigned  tbe  following  :^t hat  from 
the  uncontradicted  evidence  it  appeared 
that  at  the  time  of  the  occurrence  in 
question  defendant,  through  ita  leasee,  was 
a  common  carrier  by  railroad,  engaged  iu 
interstate  commerce,  and  plaintiff's  intes- 
tete was  at  that  time  a  peraon  employed 
by  such  carrier  in  such  commerce;  tDat 
the  act  of  Congress  already  referred  to 
exclusively  icgulated  the  liabiEity  of  de- 
fendant to  plaintiff's  intestate,  and  that  up- 
on ail  the  evidence  plaintiff  bad  failed  to 
make  out  a  [256]  case  of  liability  under 
that  act.  Tbe  court,  in  denying  the  motion, 
held  that  the  action  was  brought  under  the 
sUtutc  of  North  Carolina,  that  tbe  t'td- 
era!  act  had  no  application,  and  that  the 
cause  waa  triable  under  the  statutes  of  the 
state.  To  thia  ruling,  defendant  excepted. 
At  the  close  of  the  case,  defendant  again 
undertook  to  invoke  the  protectitm  of  tbe 
i''cderal  act  by  requeated  inatructiona  to 
tbe  jury,  which  were  refuaed  and  exceptioiu 
allowed. 

There  waa  a  verdict  for  plaintiff  and  judg- 
ment thereon,  followed  by  an  appeal  to  the 
supreme  court  of  the  state.  That  court 
overruled  the  contention  of  defendant  that 
the  Federal  employ  era'  liability  act  ot 
April  22,  1008,  applied,  and  held  that  tlw 
action  waa  properly  tried  under  tbe  state 
law.  The  result  was  an  affirmance  (169 
N.  C.  496,  72  S.  E.  S5S ) ,  and  the  case  comes 
here  under  %  70B,  Rev.  Stet.  U.  S.  Comp. 
Stat  leoi,  p.  576  (Judicial  Code,  g  237 
[36  SUt.  at  L.  1156,  chap.  231,  U.  S.  Comp. 
Stet.  Supp.  1911,  p.  237]]. 

In  order  to  bring  the  case  wit  bin  tim 
terms  of  the  Federal  act  (36  SUt.  at  L.  65, 
chap.  140,  U.  S.  Comp.  SUL  Supp.  IDll, 
p.  132Z,  printed  in  full  in  223  U.  S.  p.  fl, 
SO  L.  ed.  329,  38  LJt-\.(N£.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  8751.  defendant 
must  have  been,  at  the  time  of  the  occur- 
rence in  question,  engaged  as  a  common  car- 
rier in  interstete  commerce,  and  plaintilTa 
intestete  must  have  been  employed  by  aaid 
carrier  in  such  commerce.  If  these  facto 
appeared,  tbe  Federal  act  governed,  to  th# 
exclusion  of  the  stetutcs  of  tha  state. 
Second  Emplovers'  Liability  Cases  (Hon- 
dou  V.  New  York,  N.  H.  k  H.  R.  Co.)  228 
U.  S.  1,  66,  56  L.  ed.  327,  84S.  38  L.R.A. 
f-~  XM  U.  S. 
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negligence  of  the  leuee  occurring  in  tha 
conduct  of  butineM  on  the  letBor**  road,  a* 
eatabliilinl  hj  the  lame  court  in  Logan  v. 
North  Carolina  R.  Co.  116  N.  C.  941,  21 
S.  E,  D59,  waa  recognised — indeed,  reaa- 
•ertcd.  "But,"  it  was  uid,  "that  is  becauM 
a  railroad  corporation  cannot  escape  ita  re- 
■ponaibility  [SS8]  bj  leaaing  ita  road.  It 
is  atiU  liable  for  ita  leaaee'a  acts  of  eommia- 
'hether  thej  occur  in  In- 


|N£.)  44,  32  Bup.  Ct.  Rep.  369,  I  K.  C. 
a  A.  87Si  St.  Louii,  S.  F.  A  T.  B.  Co.  v. 
Scale,  229  U.  S.  16«,  358,  S7  L.  ed.  1120, 
1133,  33  Sup.  Ct.  Bep.  «51. 

It  is  not  diaputed  that  i'  the  provisions 
of  the  Federal  aet  had  been  applied,  the 
raanlt  of  the  action  might  have  been  differ- 
ent. To  mention  onlj  one  matter:  there 
iraa  neither  averment  in  the  pleadings  nor 
evidence  at  the  trial  that  deceased  left  a 

widov,  child,  parent,  or  dependent  next  of  teritate   or   intrastate   commerce,   although 

kin.     Persons  thus  related  to  deceased  are  the  lessor  is  not  actuail;  engaged  in  either." 

the  respective  bencHciaries  of  the  action  pre-  []56  N.  C.  500,  72  B.  E.  86B.] 

scribed    by    the   act   of   Congress,    snd    the  It    ie    plain    enough,    however,    that    the 

damages   are  to  be  based  upon  the   [&5T]  effect  of  the  rule  thus  laid  down,  especiatljr 

pecuniary  loss  sustained  by  the  beneficiary,  in   view   of  the  grounds  upon  which   it  !• 

Uichigan  C.  R.  Co.  v.  Vreeland,  227  U.  S.  based,  is,  that  although  a  railroad  lease  as 

SG,  68,  S7  L.  ed.  417,  420,  33  Sup.  Ct.  Rep.  between  the  parties  may  have  the  force  and 

192;  Gulf,  C.  &  S.  F.  R.  Co.  v.  McGiunis,  228  effect  of  an  ordinary  lease,  yet  with  respect 

IJ.  S.  173,  57  L.  ed.  785,  33  Sup.  Ct.  Rrp.  to  the  railroad  operations  conducted  under 

42S.    The  state  law  (Rcvisal  1908,  |  2646)  it,  and  everything  that  relates  to  the  per. 

seems  not  to  recognise  this  limitation  upon  formance  of  the  public  duties  assumed  by 

the  measure  of  recovery;  certainly  the  dam-  the  lessor  under  its  charter,  such  a  lease — 

ages  in  the  present  case  were  assessed  with-  certainly  so  tar  as  concerns  the  rights  of 

«ut  r^ard  to  it.  third   parties,   including  employees  aa  well 

In  support  of  the  judgment,  it  is  earnest-  as  patrons — constitntea  the   lessee  the   Im- 

]y   argued   that   the   question   whether   de-  sot's  substituta  or  agent,  so  that  for  what- 

rcssed    waa    employed    in    interstate    com-  ever  the  lessee  does  or  fails  to  do,  whether 

merce  was  not  property  raised  in  the  trial  in  interstate  or  in  intrastate  commerce,  tbe 

«ourt,  in  accordance  with  the  pertinent  pro-  lessor  is  responsible.     Thia  being  the  legal 

Tiaions  of  the  local  Code  of  Civil  Procedure,  situation  under  the  local  law,  it  seems  to 

But  this  is  a  question  of  state  practice;  and  us   that    it   must   and   does   result,   in   the 

«inee  it  appears  that  defendant  expressly  the  case  before  us,  that  the  lessor   is  a 

claimed  immunity  by  reason  of  the  act  of  "common   carrier  by  railroad,  engaging  in 

Congress,  and  the  highest  court  of  the  state  commerce  between  the  atatea,"  and  that  the 

either  decided  or  assumed  that  the  record  deceased  waa  "employed  by  such  carrier  in 

■nfliciently  presented  a  question  of  Federal  such  commerce,"  within  the  meaning  of  the 

right,  and  decided  against  the  party  assert-  Federal   act;    provided,   of  course,   he   waa 

ing  that  right,  the  decisions  of  this  court  employed  by  the  lessee  in  such  commerce  at 

render  it  clear  that  it  is  our  duty  to  paas  the  time  he  was  killed. 

upon   the  merits  of   tlie   Federal   question.  It  was,  however,  further  held  by  the  su- 

Home  for  Incurables  v.  New  Yoric,  187  C  S.  preme   court    of    North    Carolina   that   de- 

153,  157,  47  L.  ed.  117,  118.  63  L.R.A.  329,  ceased,  at  the  time  he  was  killed,  was  not 

Z3   Sup.   Ct.    Rep.   84;    San    Jds«   I^nd   t  in  fact  employed  by  the  Southern  Railway, 

Water  Co.  t.  San  Jos«  Ranch  Co.  189  U.  S.  the  lessee,   in   interstAte  commerce.     There 

177,  179,  47  L-ed.  765,  766,  23  Sup.  Ct  Rep.  are   several   grounds   upon   which   thia   de- 

487;  Montana  ex  rel.  Haire  v.  Rice,  204  U.  cision  was  baaed,  or  upon  which  it  is  said 

S.  291,  209,  Gl  L.  ed.  490,  404,  27  Sup.  Ct.  to  be  supportable;   and  these  will  be  sepa- 

Rep.  281 ;  Chambers  v.  Baltimore  k  0.  R.  r,tely  noticed.     Of  course,  if,  upon  the  evi- 

Co.  a07  U.  S.  142,  148,  B2  L.  ed.  143,  146,  d^„^_  ,„y  ewential  matter  of  fuA  was  in 

28  Sup.  Ct.  Rep.  34;   Miedreich  v.  Lauen-  j^^t,    it   should   have   been   submitted    to 

jte.n.  No    20,  232  U.  8.  238,  ante,  684,  34  j^,   j„^   „„j„   p^„p^,   instructions.     The 

Sup,  Ct.  Rep.  309.                    .,.....„  J  rulings  of  the  trial  court  deprived  plaintiff 

The  court  based  its  decision  that  the  Fed  .     „"         -  ..      ™™,,„„:,„  *_  „  t-  ,h- 

,        .    ...        .          ,       .          _,               ..-  in   error  oi   the   opportunity  to  go  to  tno 

era!   act  did  not  apply,  in   part  upon   the  .                    ..            "          ^',  ..  f            , 

ground  that  the  North  Carolina  Railroad  i.  ^VJJlV'.^l  "^           "'           .          !     . 

not  an  interstat.  railro«l,-ita  tracks  and  "'^  '*'''*  '*""=  ""'  "<>  ""!*"«  '«'"^'"« 

property   lying  wholly  within   the  state.-  to  show  that  [858]  deceased  was  engaged  In 

snd  that  the  corporation  itself  U  not,  al-  interstate   commerce.     This   renders   .t   in- 

thougb   its  leasee  is.  engaged   in  interstate  cumbent  upon  us  to  analyse  the  evidence  to 

commerce;  the  lessor's  activities  being  con-  the  extent  necessary  to  give  to  plaintiff  in 

fined  to  receiving  annual  rents  and  distrib-  error   the   benefit   of    its   asserted    Federal 

nting   them    among   Us   stockholders.      The  right.      Southern    P.   Co.   v.   Schuyler,   227 

Tnponiibility  of  the  lessor  for  all  acts  o(  U.   S.    601,   Cll,    67    L.   ed.    662,    669,    4S 

58  L.  ed.  r'            I       ■•' 
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L.S.A.(N.S.)  SOI,  33  Sop.  a.  Rep.  277,  Aud 

Hh  evidence  tended  to  sbdw  th»t  train 
No.  72  ol  the  Southtrn  Railwaj  bad  come 
into'Selme,  North  Carolina,  from  Finnen 
Point,  Virginia  and  other  pUcei,  and  that  a 
shifting  crew  was  ''working"  this  train  ao 
aa  to  take  two  cars  from  it  and  put  them 
Into  a  train  that  was  to  include  then  and 
other  can  to  be  hauled  from  Selma  to 
Spencer,  North  Carolina  b7  engine  No.  862, 
and  that  deceased  was  employed  on  this  en- 
gine as  fireman  for  the  trip  that  was  about 
to  begin,  and  had  already  prepared  his  en- 
gine for  the  purpose.  It  is  contended  that 
the  eridenee  failed  toahow  that  the  two  cars 
thus  taken  from  train  No.  72  had  come  in 
from  Virginia,  rather  than  from  the  "other 
placFS,"  which  it  is  said  might  be  Inter- 
mediate North  Carolina  pointa.  We  find, 
however,  evidence  that  the  train  which  was 
to  be  hauled  from  Selma  to  Spencer  b; 
engine  No.  8S2  was  being  made  up  in  part 
from  cars  that  had  come  in  from  Pinners 
Point;  and  it  was  at  least  a  reasonable  in- 
ference that  tbe  two  cars  referred  to  were 
being  put  into  the  Spencer  train  in  order 
to  be  carried  forward  as  a  part  of  a 
through  movement  of  interstate  commerce. 

There  seema  to  be  no  clear  evidence  as  to 
the  contents  of  these  tars,  and  it  is  argued 
that,  in  the  absence  of  evidence,  it  is  na 
reasonable  to  infer  that  they  were  empty 
aa  that  they  were  loaded;  and  that  it  was 
incumbent  upon  defendant  to  show  that 
they  contained  interstate 'freight.  We  hard- 
ly deem  it  so  probable  that  empty  freight 
cars  would  be  hauled  from  the  Virginia 
point  to  Spencer.  But  were  it  ao,  the  haul- 
ing of  empty  cars  from  one  state  to  another 
is,  in  our  opinion,  interstate  commerce  with, 
in  tbe  meaning  of  the  act.  Such  ia  the 
view  that  has  obtained  with  respect  to 
empty  cars  in  action  based  upon  the  [260] 
safety  appliance  act  of  March  2.  1893  (27 
Stat,  at  L.  S31,  chap.  199,  U.  S.  Comp.  Stat. 
IBOI,  p.  3)74).  Johnson  v.  Southern  P.  Co. 
196  U.  S.  I,  21,  49  L.  ed.  363,  371,  25 
Sup.  Ct.  Bep.  15B,  17  Am.  Neg.  Rep.  412; 
Voelker  v.  Chicago.  M.  A  St.  P.  H.  Co.  116 
Fed.  S67,  B73.  And  the  like  reason  applies, 
as  we  think,  to  actions  founded  upon  the 
onployert'  liability  act,  which,  indeed,  is 
in  port  materia  with  the  other 

It  ia  argued  that  because,  to  far  as  ap- 
pears, deceosed  had  not  previously  partici- 
pated in  any  movement  of  interatate  freight, 
and  the  through  cars  bad  not  as  yet  been ' 
attached  to  his  engine,  his  employment  !n 
interstate  commerce  was  stilt  tn  futuro. 
It  seems  to  ua,  however,  that  his  acts  in 
inspecting,  oiling,  firing,  and  preparing  hia 
rngine  for  the  trip  to  Selma  were  acta  per- 
formed aa  a  part  of  Interstate  commerce 
5*« 


and  the  circumstance  that  tbe  Interatata 
freight  cars  had  not  as  yet  been  coupled 
up  is  l^ally  insignificant.  See  Pedersen  T. 
Delaware,  L.  &  W.  R.  Co.  229  U.  S.  146, 
161,  S7  L.  ed.  1126,  1127,  33  Sup.  Ct.  Rep. 
648;  St.  Louis,  S.  F.  ft  T.  R.  Co.  ▼.  S«ale, 
229  U.  S.  166,  IBl,  07  L.  ed.  J1B9,  11«. 
33  Sup.  Ct.  Rep.  661. 

Again,  it  ib  aaid  that  because  deceased 
had  left  his  enine  and  was  going  to  hia 
boarding  house,  he  was  engaged  upon  a  per- 
sonal errand,  and  not  upon  the  carrier's 
business.  Assuming  (what  is  not  clear) 
that  the  evidence  fairly  tended  to  indicate 
the  boarding  house  aa  hia  deatination,  U 
neverthetesB  also  appears  that  deceased  was 
shortly  to  depart  upon  his  nin,  having  just 
prepared  his  engine  for  the  purpose,  and 
that  he  liad  not  gone  beyond  the  limits  of 
the  railroad  yard  wlien  he  was  struck. 
There  is  nothing  to  indicate  that  this  brief 
visit  to  the  lioarding  house  waa  at  all  out 
of  the  ordinary,  or  was  Mconsistent  with  his 
duty  to  hia  employer.  It  aeems  to  us  clear 
that  the  man  was  still  "on  duty,"  and  em- 
ployed in  commerce,  notwithstanding  hia 
temporary  absence  from  the  locomotire  en- 
gine. See  Missouri.  K.  ft  T.  R.  Co.  v. 
United  States,  231  U.  S.  112,  119.  ante,  144, 
147,  34  Sup.  Ct.  Rep.  26. 

We  conclude  that,  with  respect  to  the 
facta  necessary  to  bring  the  case  within  the 
Federal  act,  there  waa  evidence  [S61]  that 
at  least  waa  sufficient  to  go  to  the  jury.  It 
IB  doubtful  whether  there  waa  substantial 
contradiction  respecting  any  of  these  facta; 
but  this  we  need  not  consider. 

From  what  has  been  aaid,  it  follows  that 
the  state  courta  erred  in  holding  that  the 
Federal  act  had  no  application.  Aa  the 
case  stands,  we  are  not  called  upon  to  d^ 
termine  the  validity  of  the  several  conten- 
tions that  were  raised  by  defendant  at  the 
trial  on  the  strength  of  that  act,  nor  to 
paas  upon  tbe  mode  in  which  they  were 
raised.  Upon  these  matters,  therefore,  we 
express  no  opinion. 

Judgment  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
aistent  with  this  opinion. 


CORNELIUS  K.  Q,  BILLINGS,  Plflf.  in  Err, 

UNITED  STATEa      (No.  66.) 

UNITED  STATES 

CORNELIUS  K.  G.  BILLINGS.    ( No.  «2S.) 

(See  S.  C.  Reporter's  ed.  261-288.) 
Error  to  circuit  court  —  eBect  of  Uiklns 


»n  —  cross  writ  of  error. 
error*  sued  out  of  a  Federal 


1913. 
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circuit  court   ol  appeals   on   bebalf   of   the 
United  Statea  because  of  the  diMtlowance  of 
intermit  bj   the  circuit  court's  decree  in  a 
■uit  for  the  recovery  of  a  tax  will  be  treat- 
ed by  tbe  Federal  supreme  Court,  to  which 
the   circuit   court   of  appeals   has   ecrtifled 
ithe  question    of   interest,    as    in   substai 
pending  in  the  Supreme  Court  on  a  crc 
vrit    of    error,    where    the    defendant    b 
brought  the  case  up  to  the  Supreme  Court 
by  a  direct  writ  of  error  to  the  circuit  court, 
sued    out   on   constitutional   grounds. 
[For  other  cases,  see  Appeal   snd  Error.  944, 

SW-MS.   In    DigtMt   Sup.   Ct.   1908.1 
Inlernal  rerenne  —  excise  on  forelKii- 

bnllt  r«cht  —  when  dne. 

2.  The  excise  tax  based  on  gross  tonnage, 
vtliicb,  under  the  tariff  act  of  August  6, 
lOOB  138  SUt.  at  L.  112,  chap.  6,  U.  S. 
Comp.  Stat.  Supp.  1011,  p.  1197),  g  37,  shall 
be  levied  and  collected  annually  on  the  1st 
day  of  September  upon  tlte  use  of  every 
foreign-built  pleasure  yacht  now  or  here- 
after owned  or  chartered  for  more  than  six 
months  by  any  citiien  of  the  United  States. 
became  due  on  the  Ist  day  of  Septemljcr 
(otlowing  the  passage  of  the  act. 
fFrderal    taisUoD,    aee   Internal   Reveaae.   In 

Digest  Sap.  Ct.  1908.1 
Inlernal  reveniie  —  excise  on   foreign* 
bailt  yacht  —  charterer  or  owner. 

3.  The  six-months  clause  in  the  tariff  act 
of  August  6,  1909,  g  .17,  imposing  an  annual 
excise  tax  to  be  levied  and  collected  upon 
the  use  o(  everv  forfeignbuilt  pleasure  yacht 
now  or  hereaft^  owned  or  chartered  for 
more  than  six  mdntKl'  by  any  citizen  of  the 
United   States,   applies   only   to  charterers. 


Internal  revenue  —  aulfopmltr  ^  exclM 
lax. 

fl.  The  uniformity  clause  of  U.  B.  Const. 
art.  1,  3  S,  is  not  violated  by  the  excise  tax 
based  upon  gross  tonnage  levied  by  the  act 
of  August  5,  1909,  g  37,  upon  the  use  of 
foreign-built  pleasure  yachta  owned  by  citi- 
zens of  the  United  States,  because  a  like  tax 
is  not  impoied  upon  the  use  of  a  domcatio 
yacht  under  sTmilar  circumstances. 
[For  other  cAei.  se«  Internal  Revenue,  I.  b. 

In  Digest  Bap.  Ct.  1008.] 
Conetftullonal    law   —   dne    process   ot 

law  —  excise  tax  —  dlacrlm  (nation. 

7.  The  imposition  of  an  excise  tax  bassd 
upon  gross  tonnage  upon  the  use  of  foreign- 
built  pleasure  yachts  owned  by  citiEeoe  of 
the  United  States  without  imposing  a  like 
tax  upon  the  use  of  a  domestic  yacht  under 
similar  circumstances,  as  is  done  by  the  act 
of  August  G,  1900.  S  37,  does  not  render 
that  statute  r«)ugnaiit  to  the  due  process 
of  law  clause  of  the  5th  Amendment  to  the 
Federal  Constitution,  as  being  so  beyond 
the  power  Af  classiOeation,  abhorrent  to  the 
sense  of  justice,  and  so  repugnant  to  the 
conceptions  of  tree  government,  as  to  be 
void  even  in  the  absence  of  express  consti- 
tutional limitation. 

(For  other  ciwa.  see  Conslitutional  Law,  IV. 

b.  «.  s.  In  Disest  Sop.  Ct.  1008.] 
Interest  —  on   delinqncnt  taxes. 

8.  Delinquent  taxes  due  to  the  Federal 
government  bear  interest,  although  no  stat- 
ute expressly  so  directs. 


InleriMl  revenue  ^  excise  on   forelgn- 
bnilt  )«cbt  ^  ase  or  ownership. 

4.  Actual  use  for  any  time  during  ttie  tax- 
ing year,  mm  distinguished  from  potential 
use  involved  in  ownership,  is  the  test  of 
liability  for  the  excise  tax  based  upon  gross 
tonnage  which,  under  the  act  of  August  S, 
1S09,  i  37,  shall  be  levied  and  collected  an- 
nually upon  the  use  of  every  foreign-built 
pleasure  yacht  now  or  hereafter  owned  by 
any  citizen  of  the  United  Statea. 
1  Federal    taiation,    lee    Internal    Revenue 

Dltest  8ap.  Ct.  1908.] 
Constltnllonal  I»i*  —  retrospective  Inw 

—  excise  tax. 

a.  The  retroactive  effect  given  to  the  net 
of  August  5,  1909,  g  37,  levying  an  annual 
excise  tax  upon  the  use  of  every  foreign- 
built  pleasure  yacht  now  or  hereafter  owned 
by  sny  citizen  of  the  (jnited  SUtes,  by  con- 
struing it  as  caiisin^  the  tax  for  the  flrst 
annual  period  to  become  due  on  September 
],  1909,  does  not  cause  the  act  to  be  one 
beyond  the  power jof  Congress,  under  the 
Constitution,  to  enact. 
IFoT  other  cases,  see  Cods!  it  ul  I  anal  Law,  IT. 

f,  2.  In  Digest  Sep.  Ct.  1908.] 

Non. — On  implied  right  to  interest  on 
taxes  or  asscsamenta — see  note  to  Rochester 
V.  BIoss,  S  L.R.A.(N.S.)  694. 


0". 


[Nos.  00  and  625.] 

Argued  January   6  and   7,   1914.     Decided 
February  24,  1014. 

IN  ERFOn  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  en- 
forcing, without  interest,  a  claim  ot  the 
United  States  for  an  ^cise  tax  upon  a  for- 
eign-built pleasure  yacht.  Modified  by 
awarding  interest,  and  as  modified  affirmed. 
Also 

A  CERTIFICATE  from  the  United 
States  Circuit  Court  ot  Appeals  for 
Second  Circuit,  presenting  the  question 
of  the  right  of  the  United  States  to  recover 
interest  on  the  amount  of  the  tax.  Un- 
answered. 

See  same  case  below.  No.  66,  on  demurrer, 
100  Fed.  359. 
The  facts  are  stated  in  the  opinion. 
Mr.    William    D.    Gntlirle*  argued    the 
cause  and  filed  a  brief  for  Cornelius  K.  G. 
Billings : 

The  classification  in  g  37  of  the  tariff  act 
violates  the  5th  Amendment  to  the  Consti- 
tution of  the  United  States. 

Cooley,  Taxn.  3d  ed.  pp.  4,  260;  Knowlt^ 

T.  Hoorc,  178  U.  S.  41,  77,  44  L.  ed.  9W, 

0B4,  20  Sup.  Ct.  Rep.  747}  American  Sugar 

StT 
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JM.  Co.  T.  X^Uiuw,  179  V.  8.  89,  92,  45 

L.  ad.  102,  103,  £1  Bup.  Ct.  Rep.  43:  Tbe 
Canqueror,  IfiS  U.  B.  110,  IIB,  41  L.  cd. 
m.  HO,  IT  Bup.  Ct  Bep.  SIO;  Bell'i  Gap 
B.  Co.  *.  Pennsjlvknift,  134  U.  B.  £32,  237, 
U  L.  ed.  892,  895,  10  Sup.  Ct.  Rep.  S33i 
GnU,  C.  t  B.  F.  B.  Co.  v.  Ellii,  166  U.  B. 
UO,  ISS,  41  L.  ed.  666,  671, 17  Sup.  a.  Bep. 
S6S;  M^un  t.  IllinoU  Truit  ft  S«r.  Bank, 
170  U.  B.  283,  301,  42  L.  ed.  1037,  1045,  18 
Sup.  Ot.  Rep.  fi94i  Home  Ina.  Co.  v.  New 
York,  134  U.  8.  G94,  606,  607,  33  L.  ed. 
loss,  1031,  1032,  10  Bup.  Ct  Rep.  G93; 
Oioiu  y.  Tiernan,  148  U.  8.  667,  662,  37  L. 
«d.  S99,  001,  13  Bup.  Ct.  Rep.  721;  Pollock 
T.  Famen'  Lou  k  T.  Co.  1S7  U.  8.  429,  699, 
W  L.  ed.  759,  82S,  16  Sup.  Ct  Rep.  «73; 
SouUiweBteni  Oil  Co.  v.  Tezms,  217  U.  S. 
114,  121,  fi4  L.  ed.  688,  602,  30  Sup.  Ot. 
Bep.  496;  Detroit  G.  H.  &  M..R.  Co.  t. 
Fuller,  SOS  Fed.  80;  Southern  R.  Co.  v. 
Qreeue,  210  U.  8.  400,  S4  L.  ed.  636,  30  Bup. 
Ct  Rep.  287,  11  Ann.  Cm.  1247;  People 
ex  rel.  Phillipi  v.  Rajrne*,  136  App.  Div. 
417,  180  N.  Y.  Supp.  1063,  tffirmed  in  108 
N.  Y.  639,  92  N.  E.  1097;  People  ex  rel. 
Farringtoii  t.  MenKhing,  187  N.  Y.  17. 
10  I_R.A.(N.8.}  626,  79  N.  E.  884,  10  Ann. 
Cm.  101;  People  v.  Hawking  1S7  N.  Y. 
0,  4S  L.R.A.  400,  08  Am.  8t.  Bep.  736,  SI 
N.  £.  257;  Knowlton  t.  Bock  County,  9 
WU.  422. 

There  is  so  lubatantial  difference  be- 
tween the  requirement  ot  due  proceea  of  law 
contained  in  Uie  6th  Amendment  and  that  iu 
.the  14th  Amendment 

Carroll  Y.  Greenwich  Ins.  Co.  190  U.  S. 
401,  410,  60  L.  ed.  246,  260,  26  Sup.  Ct.  Rep. 
W;  Twining  v.  New  Jersey,  211  U.  S.  78, 
101,  63  L.  ed.  07,  107,  20  Sup.  Ct  Rep.  14. 

Thej  are  alike  in  terma  and  alike  in 
meaning.  The  proriaiou  for  the  equal 
protection  of  the  law  in  the  14th  Amend- 
ment no  doubt  emphasize*  the  neceeutj  for 
proper  claaeiflcation  in  atate  taxation,  but 
it  doei  not  create  thia  requirement  The 
due  proceaa  clause  alone  would  be  equally 
effective  for  thia  purpoie. 

UcGehee,  Due  ProceM  ot  Uw,  pp.  60-64, 
Sll. 

Tax  itatutea,  eapeciallj  when  attempting 
to  impose  special,  novel,  and  extraordinary 
tasea,  abonld  be  strictly  construed;  and  if 
any  ambiguity  be  found  to  exist,  it  must 
be  resolved  in  favor  of  tbe  dtiien. 

Eidman  v.  Uartinei,  184  U.  B.  678,  683, 
46  L.  ed.  697,  701,  22  Sup.  Ct  Hep.  61S; 
United  States  t.  Wigglesworth,  2  Story, 
374,  Fed.  Cas.  No.  16,600;  Mutual  Ben.  I. 
Ina.  Co.  T.  Eerold,  108  Fed.  201,  afllrmed 
in  120  C.  C.  A.  266,  201  Fed.  91S;  Parkview 
Bldg.  &  L.  Asso.  v.  Herold,  203  Fed.  880; 
People  ex  rel.  Mutual  Truat  Co.  t.  Miller, 
177  K.  Y.  G7,  69  N.  E.  124. 


The  language  of  the  statute  plainly  indi- 
cate* that  it  was  tbe  intention  of  Congrcaa 
to  levy  a  tax  not  upon  yachts  as  property, 
but  solely  "upon  the  use  of  every  foreign- 
built  yacht."  Ihe  test  thus  provided  by  tlM 
act  itself  is  use,  which  means  "to  put  to  tf 
purpose,"  "to  employ,"  ''to  make  use  of." 

The  Anjer  Head,  46  Fed.  064. 

It  would  violate  all  the  long-eatablisbed 
and  well-settled  canons  for  the  construction 
of  tax  statutes  to  strain  the  meaning  of 
tlie  common  and  well-understood  term  "use" 
to  include  mere  ownership  without  any  nat 
whatever. 

United  SUtes  *.  Wigglesworth,  2  Story, 
373,  Fed.  Cas.  No.  16,600;  McCoMh  v. 
Minehill  k  S:  E.  R.  Co.  228  U.  B.  296,  67  L. 
ed.  842,  33  Sup.  Ct.  Rep.  419;  United  Btatea 
T.  Nipisaing  Mina  Co.  124  C.  C.  A.  313,  200 
Fed.  431;  Abrast  Realty  Co.  v.  MaxweU,  206 
Fed.  333. 

It  is  well  known,  or  at  any  rate  highly 
probable,  that  the  word  "use"  was  advised^ 
employed  in  order  to  avoid  creating  what 
iniglit  be  held  to  be  a  direct  tax  on  the 
property,  and  as  euch  necessary  to  be  ap- 
portioned. 

Pollock  V.  Farmers'  Loan  &  T.  Co.  167 
U.  S.  420,  39  L.  ed.  760,  16  Sup.  Ct.  Rep. 
673,  16B  U.  8.  601,  39  L.  ed.  1108,  16  Bup. 
Ct.  Bep.  912;  McCoach  t.  Minehill  &  B.  H. 
R.  Co.  228  U.  S.  296,  306,  67  L.  ed.  842,  847, 
33  Bup.  Ct.  Rep.  419. 

The  court  will  not,  therefore,  now  adopt 
a  construction  of  the  statute  which  would 
create  grave  doubts-  m  to  its  constitution- 
ality, when  another  coustmction  which 
avoids  all  constitutional  difficulties  is  not 
only  equally  consistent  witb  the  terms  of 
the  act,  but  more  consonant  with  its  plain 

United  States  ex  rel.  Atty.  Gen.  v.  Dela- 
ware t  H.  Co.  213  U.  B.  366,  408,  S3  L.  «d. 
S3U,  849,  29  Sup.  Ct.  Rep.  627;  The  Abby 
Dodge,  223  U.  B.  106,  176,  66  L.  ed.  300. 
393,  32  Sup.  Ct.  Bep.  310. 

The  tax  is  not  leviable  in  respect  of  for- 
eign-built yachts  Dot  within  the  jurisdiction 
of  the  United  States. 

Buck  T.  Beach,  200  U.  S.  392,  400,  61  L. 
ed.  llOa,  nil,  27  Bup.  Ct.  Rep,  712,  11 
Ann.  Cas.  732;  United  States  v.  Erie  R. 
Co.  106  U.  B.  327,  332,  27  L.  ed.  1SI,  164, 
1  Bup.  Ct.  Rep.  223;  Northern  C.  R.  Co.  v. 
Jackson,  7  Wall.  262,  267,  19  I.,  ed.  88,  BO; 
State  Tax  on  Foreign-held  Bonds,  IS  Wall. 
300,  319,  21  L.  ed.  170,  186;  Pullman's  PaU 
ace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18, 
22,  35  L.  ed.  013,  616,  3  Inters.  Com.  Rep. 
696,  11  Sup.  Ct  Rep.  876;  Louisville  &  J. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  383,  308, 
47  L.  ed.  613,  610,  23  Sup.  Ct  Rep.  468; 
Old  Dominion  S.  B.  Co.  t.  Virginia,  198 
209,  307,  .49  L.  ad.  1050,  1002,  26  Sup. 

ogle 
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CL  Rep.  680,  S  Ann.  Cai.  1100;  Delaware,  People  ex  rel.  New  York  C.  A  H.  R.  R.  Co. 

L.  A  W.  R.  Co.  V.  Fennsylvuiia,  lUK  U.  S.  *.  Gaus,  200  N.  Y.  330,  D3  N.  £.  BS8. 

341,  353,  49  L.'ed.  1077,  1081,  25  Sup.  Ct.  The  general  rule  it  that  a  tax  ahould  not 

Bep.  US;  Union  Refrigerator  Transit  to.  V.  be   levied    upon   pait   ownerahip   so   as   to 

Kentucky,  IfiS  U.  B.  1B4,  200,  50  L.  ed.  160,  cover  a  period  when  the  property  wai  not 

16Q,  28  Sup.  Ct.  Rep.  30,  4  Ann.  Caa.  403;  subject  to  taxation. 

Chicago,  B.  ft  q.  R.  Co.  T.  Babeock,  204  U.  People  *.   Trust  Co.  of  America,  206  N. 

S.  SS6,  602,  61  L.  ed.  fl33,  OSa,  27  Hup.  Ct.  Y.  77,  98  N.  £.  207. 

Rep.  326;  Uetropolitan  L.  Ina.  Co.  t.  New  A  foriioii,  a  atatuta  Imposing  a  tax  upon 

Orleans,  206  U.  S.  396,  399,  61  L.  ed.  S63,  use  should  not  be  construed  retroapettively, 

866,  27  Sup.  Ct.  Rep.  499;  Selliger  v.  Ken-  unlesa   the   language   Imperatively  rfquirea 

tucky,  213  U.  S.  200,  203,  63  L.  ed.  7G1,  763,  it. 

29  Sup.   Ct   Rep.  449;    Weaterii  U.  Teleg.  People  ex  rel.  Provident  Sav.  Life  Asaur. 

Co.  T.  Kanaaa,  216  U.  8.  1,  38,  54  L.  ed.  366,  Soc.  v.  Miller,  179  N.  Y.  227,  71  N.  £.  930, 

370,  30  Sup.  Ct.  Hep.  IBO;  Boutbern  P.  Co.  180  N.  Y.  S26,  72  N.  E.  031;  Metz  v.  Ea){er- 

V.  Kentucky,  222  U.  B.  03,  73,  66  L.  ed.  96,  ty,   61  Ohio  St.  £21,  38  N.  £.  11 ;   United 

100,  S2  Sup.  Ct.  Rep.  IS;  Orotaer  t.  Stand-  SUtea  *.  Burr,  169  U.  8.  78,  82,  40  L.  ed. 

ard  Dredging  Co.  224  U.  S.  362,  372,  376,  82,  83,  15  Sup.  Ct  Rep.  1002;  United  SUtea 

377,  60  L.  ed.  801,  806-808,  32  Sup.  Ct.  Rep.  v.  American  Sugar  Ref.  Co.  202  U.  8.  608, 

499;  Detroit,  G.  H.  ft  H.  B.  Co.  v.  Fuller,  677,  60  L.  ed.  1149,  1162,  26  Sup.  Ct.  Bep. 

206  Fed.  00.  717;   Holliday  v.  AtlanU,  90  Ga.  377,  C3 

The  taxable  situa  of  a  vesae)  which  haa  S.  E.  406;   Young  v.  Henderson,  76  N..  0. 

no   permanent   location   la   the   domicil   of  420;  2  Lewit'e  Sutherland,  Stat.  Constr.  2d 

the  owner.  ed.  p.  640. 

Southern  P.  Co.  v.  Kentucky,  222  U.  B.  Words   in   a  statute  ougbt  not  to    have 

03,  60,  C6  L.  ed.  90,  98,  32  Sup.  Ct.  Rep.  IS;  a  rctrospeeUve  operation,  unleas  they  are  ao 

Ayer  ft  L.  Tie  Co.  r.  Kentucky,  202  U.  8.  clear,  strong,  and  imperative  that  no  other 

409,  421,  60  L.  ed.  1082,  lOSS,  26  Sup.  Ct.  meaning  can  be  annexed  to  tbem,  or  unless 

Bep.  670,  6  Ann.  CaL  206;  fiaya  t.  Paciflo  the  intention  of  the  legislature  cannot  ba 

Mail  S.  S.  Co.  IT  How.  606,  16  L.  ed.  254.  otherwise  aatlafied. 

The  action  of  tbe  Treasury   Department  United  SUtes  Fidelity  *  0.  Co.  v.  Unit- 

■cannot  make  these  yachts  American  resMfls,  ed  States,  209  U.  S.  300,  314,  62  L.  ed.  804, 

or   elassifj   tbem  otherwise   than   Congress  807,  28   Sup.  Ct.  Rep.  637;    United  Statea 

iias  done.  v.  Heth,  3  Cranch,  399,  413,  2  L.  ed.  470, 

White's  Bank  v.  Smith  (White's  Bank  v.  483. 
The  Robert)  T  Wall  640,  665,  666,  10  L.  ed.  However,  if  it  be  held  that  it  mutt  U 
"211,  213.  presumed  that  Congress  intended  that  tbe 
If  Congress  intended  to  compaas  tbe  im-  obligation  to  pay  the  tax  should  begin  to 
position  of  such  a  novel  tax  burden,  the  duty  accrue  from  tbe  date  when  the  act  took 
■devolved  upon  it  to  express  tbe  intent  to  effect,  namely,  from  August  6,  1B09,  then 
do  so  in  plain  terms,  free  from  doubt  or  am-  this  annual  tax  on  use  ahould  be  sppor- 
^iguity.  tioned  according  to  the  period  of  actual  use 
Eidman  v.  Martinez,  194  U.  S.  678,  683,  during  the  year  ending  September  1,  1D0B, 
-46  L.  ed.  697,  701,  22  Sup.  Ct.  Rep.  516;  while  the  tax  law  was  in  force  and  opera- 
lynch  V.  Union  Trust  Co.  00  C.  C.  A.  147,  tion. 

364    Fed.    163.  People  ex  rel.  Mutual  Trust  Co.  v.  Miller, 

It  is  a  principle  of  law.  as  it  is  of  justice,  "^  N.  Y.  64,  69  N.  E.  124;  People  ex  rel. 

In  taiation,  that  one  who  baa  owned  prop-  Lincoln  Trust  Co.  v.  Glynn,  132  App.  Dlv. 

*rty,   or   exercised   or   enjoyed   a   right  or  "^'  "«  N.  Y.  Supp.  1078,  affirmed  in  198 

privilege,  or  carried  on  a  vocationT  at  .  *»■  Y.  501,  02  N.  E.  1007 ;  People  ax  rel.  New 

time  and  under  circumstances  when  such  ^'"\^- ^  ='  *■  ^  °»-  ^  *^"''  ="»  "■  ^• 

■ownership  or  acU  were  not  taxable,  ought  ^^i,."  ...*  '"■  ?^         .  ,        .      ^. 

-..I  *-  iJ      I, —4.  J  .                -I            t        J  The  citizen  is  exempt  from  taxation,  un- 

not  to  be  subjected  to  a  spwrnl.  nove  ,  and  ,^  ^^  ^^^  j,  1^^  ^     ^,„^  „^'  ^„. 

extraordinary  tax  by  a  subsequent  sUtute  uj^^,  Unguage;  lindwhwe  the  com.truc- 

operating  retroactively  upon  his  past  owner-  ,i„„  „,  .  tax  ia  doubtful,  the  doubt  is  to  be 

ship  or  act^    A  citizen  ought  not  to  have  a  „„ived  in  favor  of  those  upon  whom  tha 

demand  thus  created  against  him  in  respect  tax  Is  sought  to  be  laid, 

of   past   transactions    by    mere    legislative  Eidman  v.  Martinez,  184  U.  8.  878,  683, 40 

edict.       Ownership    of    property    may    he  l.    ed.    097.    701,   22    Sup.    Ct.    Rep.   615; 

taxed  as  of  a  certain  date,  or  license  fees  Spreckels  Sugar  Ref.  Co.  t.  McClain,   198 

may  be  required  aa  of  a  certain  date,  and  U.  B.  397,  416,  48  L.  ed.  496,  603,  24  Sup. 

be    measured    by    paat    transactions,    but  Ct.  Rep.  376;  Mutual  Ben.  L.  Ins.  Co.  v. 

generally  inch  taxes  ara  payable  in  advance.  Berold,  198  Fed.  201,  afltrmed  in  120  C.  C. 

'"■■■^  .,„,Google   •" 
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A.  256,  201  Ped.  filS;  Fkrkview  Bldg.  A  L. 
Auo,  V.  H«rold,  203  Fed.  8S0. 

Court*  nwj  not  Upd  an  iDtention  to  ini- 
pOM  interest  «•  «  penal^  for  delaj  in  paj- 
raent  ot  taxet,  and  cannot  award  intereat 
on  Mxet  unleaa  there  b«  (ome  expreaa  itatu- 
toTj  proriaioD  to  that  etfeet. 

Hartford  v.  HilU,  72  Conn.  BOO,  46  Atl. 
433:  People  v.  Gold  t  Stock  Tel^.  Co.  98 
N.  Y.  80;  Crabtree  t.  Jdadden,  4  U.  0.  A. 
408,  12  U.  S.  App.  1G9,  64  Fed.  431;  Roch- 
ester T.  BIoH,  186  N.  Y.  62,  6  L.R.A.(N.S.) 
S94,  77'N.  E.  7fi4,  7  Ann.  C«b.  15;  Camden 
T.  Allen,  26  N.  J.  I.  306,'  BeMdere  v.  War- 
ren B.  Co.  34  I).  J.  L.  109;  Paterun  Ave. 
t  8.  Road  Comrs.  v.  Hudson  C«unty,  44 
N.  J.  L.  en,  affirmed  in  46  N.  J.  L.  173; 
Stftta  ex  rel.  Brennert  *.  Farrier,  47  N.  J.  L. 
7Bt  Shaw  V.  Peclcett,  28  Vt.  480;  Hughe*  t. 
Kelley,  69  Vt.  445,  38  Atl.  81;  Perry  t. 
Waihbura,  20  Cal.  350;  People  v.  Cen- 
tral P.  R.  Co.  106  Cal.  6»6,  38  Pac.  90S, 
affirmed  in  162  U.  S.  91.  40  L.  ed.  B03,  16 
Bup.  Ct.  Hep.  766;  Sargent  v.  Tuttle,  67 
Ctmn.  167,  32  L.R.A.  822,  34  Atl.  1028; 
Cromwell  t.  Savage,  85  Conn.  377,  82  Atl. 
•72;  Btitt  V.  Btringham,  66  Or.  94,  106 
Pae.  262;  State  v.  Mutual  L.  Ina.  Co.  176 
Ind.  86,  42  Lit.A.(N.S.)  258,  03  N.  E. 
213;  SUte  V.  Southwestern  R.  Co.  70  Qa. 
32;  Georgia  R.  A  Bkg.  Co.  t.  Wright,  124 
Oa.  618,  53  8.  £.  251,  126  Oa.  610,  64  B.  E. 
52,  revened  on  other  grounds  in  207  U.  S. 
127,  52  L.  ed.  134,  28  Bup.  Ct.  Rep.  47, 
U  Ann.  Cm.  463;  UcWilliams  v.  JscoU, 
128  Ga.  378,  67  8.  E.  609;  Louisville  &  N, 
R.  Co.  T.  Com.  89  K7.  638;  Illinoii  C.  R.  Co. 
T.  Adams,  78.  Miss.  806,  29  So.  997;  New 
Whatcom  T.  Boeder,  22  Wash.  675,  (.1  Pae. 
767;  State  t.  New  England  Furniture  A 
Carpet  Co.  107  Minn.  63,  119  N.  W.  427, 
16  Ann.  Cas.  470;  Perry  County  t.  Selma, 
M.  &  M.  ji.  Co.  65  AU.  401;  Edmonson  t. 
QklTeaton,  63  Tes.  161;  Western  U.  Teleg. 
Co.  T.  State,  66  Tex.  319,  reversed  in  106  U. 
S.  460,  26   L.  ed.    1067;    Cave  v.  Houston, 

86  Tex.  622;  Brooks  v.  State,  —  Tex.  Civ. 
App.  — ,  58  S.  W.  1036;  Rockland  v.  Ulmer, 

87  He.  361,  32  Atl.  072;  Dantorth  v.  Wil- 
liams, 0  Maaa.  324;  Oreer  v.  Richards,  3 
Aric  236,  32  Pac.  266;  1  Coolcy,  Taxn.  3d 
ed.  pp.  10,  20;  27  Am.  t  Eng.  Ene.  Law,  2d 
ed.p.  777;  37  Cyc.  1166. 

BrprttHo  imiiu  est  eaclnsia  alttritu. 
People  V.  Central  P.  B.  Co.  106  Ca).  696, 
38  Par.  006,  affirmed  In   162  U.  S.  91,  40 
L.  ed.  BOS.  16  Sup.  Ct  Bep.  766. 

The  force  of  these  authorities  ia  not  at  all 
weakened  by  the  fact,  that  it  has  been  held 
.-proper  lor  the  United  States  to  sue  for  the 
recovery  of  tazea  in  an  action  in  the  nature 
of  debt  (Uertdith  v.  United  SUtea,  13  Pet. 
486.  10  L.  ed.  258;  United  BUtei  v.  Cham- 
barlin,  SIS  U.  B.  UO,  06  L.  ed.  804,  31  Sup. 
000 


Ct.  Rep.  1&5).  Such  ao  ution  may  b* 
brought  to  reoover  aumi  which  an  not  d'hta 
in  any  sense  of  the  word. 

The  mere  form  of  procedure  cannot 
change  the  nature  of  the  obligatitm,  or 
create  a  penalty  for  delay  in  paynecL 

Meriwether  v.  Garrett,  102  U.  a  472,  613, 
614,  26  L.  ed.  IBT,  204,  206;  Lane  Coun- 
ty v.  Oregon,  7  Wall.  71, 19  U  ed.  101 ;  Boa- 
ton  V.  Turner,  201  Mass.  193,  87  N.  E.  <34; 
Gautier  v.  Ditmar,  204  N.  Y.  27,  S7  N.  E. 
464,  Ann.  Cas.  1913C,  960. 

In  nearly  all  ot  the  tax  cases  cited  by  tb* 
government  in  the  court  below,  the  question 
of  interest  was  not  before  the  courL 

Litehlield  v.  Webster  Coun^,  101  U.  S. 
773,  26  L.  edi  925;  United  SUtei  v.  Erie 
R.  Co.  106  U.  S.  327,  27  L.  ed.  16],  1  Sup. 
Ct.  Rep.  223;  Western  Union  R.  Co.  v. 
United  SUtes,  101  U.  S.  643,  26  L.  ed. 
1068;  Arnold  v.  United  SUtes,  9  Cranch, 
104,  3  L.  ed.  671 ;  Sun  Cheang-Kee  v.  United 
Stetes,  3  Wall.  320,  IS  L.  ed.  72;  United 
Stetes  v.  Cobb,  11  Fed.  76;  United  Stetes  v. 
Phelps,  17  Blatcbf.  312,  Fed.  Cas.  So. 
16,039;  United  Stetes  r.  Dodge,  Deady,  124, 
Fed.  Cas.  No.  14,073. 

In  some  ot  these  oases,  there  was  no  as- 
signment of  error  which  presented  the 
point;  in  others  the  amount  of  the  intereat 
was  too  trifling  to  invite  controversy;  in 
none  of  them  was  there  any  consideration  of 
the  subject,  either  by  the  court  or  counsel, 
and  in  none  wss  the  court  required  to  decide 
the  point.  The  whole  matter  merely  passed 
ni6  lilentio.  It  is  familiar  law  that  caaea 
in  which  a  particular  point  is  so  passed 
•re  entitled  to  no  weight  whatever  as  au- 
thority upon  that  point. 

Entick  V.  Carrington,  19  How.  St.  Tr. 
1029,  1068;  United  BUtes  v.  More,  a 
Cranch,  150,  17S,  2  L.  ed.  397,  401;  N«w 
V.  Oklahoma,  195  U.  S.  262,  256,  49  L.  ed. 
1S2,  183,  25  Sup.  Ct.  Rep.  68. 

If  this  rule  applies  to  cases  upon  the  ques- 
tion ot  jurisdiction, — a  question  which  the 
court  is  bound  to  ask  and  answer  for  itself, 
even  when  not  otherwise  euggrstcd  (Mans- 
field, C.  Jb  L.  M.  R.  Co.  *.  Swan,  111  U.  S. 
370,  382,  28  L.  ed.  462,  463,  4  Sup.  Ct.  Rep. 
610). — how  much  more  stroqgly  muat  it 
govern  cases  upon  such  a  minor  and  fncl- 
datel  matter  as  interest  upon  taxes. 

No  importance,  ot  course,  ean  be  at- 
tached ta  the  ease  of  United  State*  v.  Wash- 
ington Hills,  2  Cliff.  607,  Fed.  Cas.  No. 
16,647,  where  interest  was  allowed  under 
the  agreement  of  the  parties;  and  the  ease 
ot  Dollar  Sav.  Bank  v.  United  States,  1» 
Wall.  827,  2S1,  22  L.  ed.  SO,  cannot  aid 
the  government,  because  interest  was  there- 
refused.  Arnold  v.  United  Stetes,  • 
Craneh,  104,  3  I.  ed.  671,  Is  pointless,  sine* 
that  deeisioa   (troeesded  npoa   tks   aet  «f 
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Ifareh  2,  ITM,  diap.  22,  |  65  (now  U.  8.  i  built  yubti  altbough  owned  by  Americaii 

Rev.  SUt  S  003,  U.  S.  Ctmp.  SUt.  1901,  p.  cituens. 

TOO),  which  eipreulj  provided  for  the  al-  White'a  B^nk  t.  Smith  (Whits'*  Bulk  t. 

lowince  of  iuterMt  upon  all  bonds  for  du- 1  The 'Robert)   7  Wall.  646,  606,  19  L.  ed. 

tie*.  ■  211,  213;  The  Merritt  (Murray  t.  United 

In  Litchfield  t.  Webster  County,  101. U.  State*)    17   Wall.  582,  GS6,  21   L.  ed.  082, 

B.  713,  2S  L.  ed.  026,  the  citizen  tendered  683;   The  Alt*,  78  C.  C.  A.  41C,  148  Fed. 
to  the  atate  treasurer  the  amount   of   the  066. 

t«xe«,  together  with  intereat  thereon,  which  There   is   eeriou*  doubt  aa  to   wlietber 

the    latter    refused    to    reeeive    because    he  property  or  the  use  of  property  locnted  iu 

claimed  more.     The   court   was  not  called  other  countries  and  owned  by  persons  there 

upon    to   say    whether   'Litchfield   could   or  permanently    domiciled    cbd    be    taxed    by 

abould  hare  offered  even  less  than  he  did.  Congress. 

Litchfield  was  willing  to  pay  interest,  and  United   SUtes  v.  Erie  R.  Co.   106   U.  S. 

there  was,  therefore,  no  controversy  on  that  327,   332,   27   L.   ed.   161,   1S4,   1   Sup.   Ct. 

More.     Under  such  a  state  of  facts.  It  can-  Rep.  223,  0  Ben.  73,  Fed.  Caa.  No.  15,030; 

not  be  presumed  that  the  coart   iuteuded.  State  Tax  on  Foreign-held  Bonds,  ]5  Wall, 

unnecessarily  and  without  consideratiou,  to  300,  21  L.  ed.  170. 

make  a  ruling  wiiolly  opposed  to  the  weight  The  consent  ol  the  people  to  the  adoption 

of  authority.  of  the  Constitution  in  the  necessary  number 

If  People  T.  New  York   County,   G   Cow.  of  states  waa  secured  only  upon  the  pledge 

331,  affords  any  aupport  to  the  contention  that  amendments  protecting  the  individual 

that  interest  can  be  imposed  for  delay  in  against  the  abuse  of  the  powers  granted  to 

payment  of  taxes  by  a  New  York  court  in  the  Federal  government  would  -be  forthwith 

the  absence  of  a  statute  to  that  effect,  then  submitted. 

it  must  be  considered  as  having  been  over-  Barron  v.  Baltimore,  7  Pet.  243,  230,  8 

ruled   by   the   subsequent   decisions   of   the  L.   ed.  672,  675. 

court  of  appeals  in  People  v.  Qold  k  Stock  The  first  ten  articles  of  Amendment  to 

Teleg.  Cki.  OS  N.  Y.  70,  and  Rochester  v.  the  Constitution  are  to  be  regarded  as  of 

Bkiea,  185  N.  ¥.  52,  6  L.R.A.(M.S.)  094,  equal  force  and  validity  with  the  provifiions 

77  K.  E.  794,  7  Ann.  Cos.  16.  of  the  Constitution  itself. 

In  some  of  the  cases  cited  in  the  court  Prout  v.  Starr,  188  U.  6.  037,  643,  544, 

below  by  the  government  in  support  ot  it*  *^  L-  ed.  584,  GST,  588,  23  Sup.  Ct.  Rep.  308. 

claim  for  interest,  the  cause  ot  action  was  The   constitutional   right  against  unjust 

based  on  an  implied  contract,  or  other  com-  taxation    is    given    for    the    protection    ot 

mon-Iaw  righ't,  and  interest  was  awarded  as  private  property, 

damages.  Wight  v.  Davidson,  181  U.  S.  371,  377, 

Redfield  ».  YsUlyfera  Iron  Co.  110  U.  S.  *5  L.  ed.  900,  903,  21  Sup.  Ct.  Rep.  616. 

174,  178,  28  L.  ed.  100,  110,  3  Sup.  Ct.  Rep.  Even  if  it  could  be  shown  that  the  abuse 

070;  Young  v.  Godbe,  15  Wall.  582,  21  L.  ed.  °i  the  taxing  power  was  not  in  the  minds 

250;   New  Dunderberg  Min.  Co.  v.  Old.  38  °t  the  people  of  the  United  SUtes  et  the 

C.  C.  A.  80,  07  Fed.  150.  time  the  6th  Amendment  was  adopted,  and 
Use,  and  not  merely  potential  use,  must  be  that  the  framers  perceived  and  apprehended 

Shown  before  there  can  be  any  liability  to  "<>  danger   from  the  abuse  of  that   power, 

pay  the  tax.  this  fact  would  not  limit  the  scope  of  the 

FUnt  V.  Stone  Ttocy  Co.  220  V.  8.  108,  Amendment,  it  the  case  now  presented  came 

145,  150,  06  L.  ed.  380,  411,  413,  31  Sup.  '""'?  "'">'"  '^  "P""'  '"^  '*'**^- 

a.  Rep.  342,  Ann.  Cas.  1912B,  1812;  Zonne  „^'^'°°""i  ^"^l"^':-  ^oodward,  4  ^\  heat. 

V.  Minncap<;ii«   Syndicate,   220   U.    8.   187,  "?!«"'  *  h  t?:  "^"-J"'-     ,  , 

66  L   ed.^,  31   Sup.  Ct.  Rep.   361;   Mc-  ,  The  ca«s  m  this  court  wh.ch  have  applied 

Coach  V.  MInehill  4  B.  H.  R.  Co.  228  U.  B.  *^  ^^*''°''  '*"  =™'t't''t«"'»'   requirement 

S96,  305.  67  L.  ed.  642,  846,  33  Sup.  Ct.  Rep.  'i["^"^  P™™  °'  '"   /  '  "^  ."fV 

'        '                        >        •            f              r  m\^  Amendment  and  related  to  state  laws; 

/             ,           .  „              ,      .               '  but  no  reason  has  been  suggested  why  the 

A  general  act  ot  Congress  levying  ■  tw  „^  „„^  provision  In  the  Federal  Constl- 

upon  property  or  the  use  of  property  should  tution  should  have  one   meaning  when  ap- 

be  presumed  to  relate  only  to  property  or  ^^^  ^^   the   state  governments   and   to   a 

use  within  the  territorial  jurisdiction  of  the  gUte  Ux  law,  and  a  narrower  meaning  and 

United  Statea.  more    limited    scope   when    applied    to   the 

Eidman  v.  Hartinei,  184  U.  S.  578,  46  L.  Federal  government, 

ed.  697,  22  Sup.  Ct.  Rep.  616;  Thomsoa  v.  Sinking-Fund   Cases,  90  U.  S.   700,   718, 

Advocate-Qeneral,  IS  Clark  A  F.  1,  9  Jur.  25  L,  rd.  490,  601. 

217.  Logically,  if  there  should  be  in  reason  any 

American  nationality  ia  denied  to  foreign-  diflerence,  it  should  exist  against  the  Fed- 

DiailizedbyLTOOgle 


SUPREME  COURT  OF  THE  UNITED  STATES. 


«ral  governipeDt,  irhich  !•  indisputably 
at   limited   and  enumerated  powers. 

Coolty,  Tun.  p.  12. 

The  only  aound  principle  must  be  that 
th«  proriiion  is  th«  same  in  both  eases  as 
applied  to  the  taxing  power. 

Fruich  r.  Barber  Asphalt  Faring  Co.  181 
U.  S.  324,  305,  46  L.  ed.  879,  894,  SI  Sup. 
Ct.  Bep.  025;  Twining  v.  New  Jerser,  211 
U.  S.  78,  100,  101,  63  L.  ed.  97,  106,  107, 
20  Sup.  Ct.  Bep.  14. 

Aasiatant  Attornej  General  AdHclns  ar- 
gued the  cause,  and,  with  Mr.  Karl  W. 
Kirehwe;,  flled  a  brief  for  the  United 
SUt«l: 

A  statute  is  not  retrospective  because  a 
part  of  the  requisites  for  its  action  is  drawn 
from  a  time  antecedent  to  iti  pauing. 

Endlich,  InterpreUtion  of  SUtutes,  g  280; 
Johnston  v.  United  SUtes,  17  Ct.  01.  171; 
People  V.  Spring  Valley  Hydraulic  Gold  Co. 
92  N.  Y.  300)  Frellsen  v.  Mahan,  21  La. 
Ann.  103;  Locke  v.  New  0^1eau^  4  Wall 
172,  18  L.  ed.  334. 

In  taxes  upon  real  and  personal  prop- 
erty the  annual  tax  is  collected  from  the 
owner  of  the  property  at  the  time  the  tax 
is  due,  without  regard  to  whether  he  haa 
owned  it  for  a  year,  or  for  only  a  day,  pre- 
ceding the  levy. 

UcClellan  v.  Memphis  ft  C.  K.  Co.  11 
t<ea,  330;  State  ex  rel.  Little  River  County 
T.  Certain  Lands,  40  Ark.  34;  Litson  v. 
Smith,  ea  Mo.  App.  402;  Fennell  v.  Pauley, 
112  Iowa,  94,  83  N.  W.  790;  Hudaon  *. 
Miller,  10  Kan.  App.  G32,  S3  Pac.  21 ;  Har- 
desty  V.  Fleming,  67  Tex.  395  j  Brown  v. 
Houston,  114  U.  S.  622,  2S  L.  ed.  2S7,  6 
Sup.   Ct.  Rep.   1091. 

Even  if  such  construction  does  give  the 
statute  a  retroactive  eSeet,  it  is  clear  that 
Congress  intended  the  tax  to  be  paid  Sep- 
tember  Ist,  1900. 

1.  It  cannot  be  seriously  questioned  that 
Congress  has  the  power  to  lay  a  retrospee- 
tiTe  tax. 

Locke  V.  New  Orleans,  4  Wall.  172,  IS 
L.  ed.  334;  Stockdale  v.  Atlantic  Ina.  Co. 
20  Wall.  323,  331,  22  L.  ed.  348,  361;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Rose,  96  U.  S.  76, 
80,  24  L.  ed.  370,  377 ;  Flint  t.  Stone  Tracy 
Co.  220  U.  S.  108,  65  L.  ed.  389,  31  Bup. 
Ct  Bep.  342,  Ann.  Gas.  I912B,  1312;  Cooley, 
Taxn.  3d  ed.  402-404. 

Nor  can  it  be  doubted  that  courts  will 
construe  a  atatute  retrospectively  when  that 
ia  clearly  the   legislative   intent. 

Stephens  v.  Cherokee  Nation,  174  U.  S.  446, 
43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722;  I^uob 
T.  Powder  River  Live  Stock  Co.  67  L.B.A. 
668,  66  C.  C.  A.  570,  132  Fed.  434. 

2.  The  language  of  this  act  chows  a  clear 
Intention  to  make  it  immediately  effective. 

0Oa 


•  Paul^  Jail  Bldg.  t  Hfg.  Co.  t.  Craw. 
'  ford  County,  2S  C.  C.  A.  679,  6t  U.  S.  App. 
53,  84  Fed.  042. 

3.  The  length  of  ownerahip  ia  immaterial  [ 
the  phrase,  "for  more  than  aix  montha," 
qualifies  only  charters,  and  not  ownership. 

Punctuation  la  to  be  given  little  weight  In 
determining  the  legislative  intenL 

Hammock  v.  Farmers'  I.o«n  t  T.  Co,  106 
U.  S.  77,  84,  26  L.  ed.  1111,  1113;  Stephens 
v.  Cherokee  NaUon,  174  U.  S.  446,  480,  43 
L.  ed.  1041,  1063,  19  Sup.  Ct.  Bep.  722. 

A  construction  which  leada  to  absurd  and 
UDJuet   consequences   is   to   be   avoided    U 

Pickett  v.  United  Statea,  216  U.  B.  450, 
461,  64  h.  «d.  608,  609,  30  Bup.  Ct.  R^. 
265. 

The  tax  cannot  be  apportioned. 

McClellan  v.  Memphis  ft  C.  R.  Co.  11  Lea, 
336. 

The  tax  is  npon  eonsumptioa,  or  upon  tbs 
privilege  of  using,  and  is  not  avoided  by 
failure  to  employ  the  yacht  on  cruises. 

Flint  V.  Stone  Trscy  Co.  220  U.  S.  107, 
166,  56  L.  ed.  380,  419,  31  Sup.  Ct.  Rep.  U2, 
Ann.  Can.  1912B,  1312;  United  States  v. 
Singer,  16  Wall.  Ill,  21  L.  ed.  40;  Hylton  v. 
United  SUtes,  3  Dall.  171,  1  L.  ed.  668; 
Kuowlton  V.  Moore,  178  U.  S.  81-83,  44 
L.  ed.  085,  980,  20  Sup.  Ct.  Rep.  747;  Mis- 
souri, K.  ft  T.  B.  Co.  V.  United  States,  231 
U.  S.  112,  ante,  — ,  144,  34  Sup.  Ct.  Bep.  26. 

Every  statute  is  to  be  construed  sensibly, 
and  to  accomplish  the  legislative  intent. 

Johnaon  v.  Southern  P.  Co.- 106  U.'  S.  17, 
40  L.  ed.  369,  26  Sup.  Ct.  Rep.  166,  17 
Am.  Neg.  Rep.  412. 

The  present  statute  was  undoubtedly 
drawn  in  view  of  the  decision  of  this  court 
in  Eidman  v.  Martinet.  The  language  her« 
used,  "district  nearest  the  reaidence  of  the 
managing  owner,"  applies  even  more  appro- 
priately to  nonresidenta  than  to  pcraona 
residing  in  the  United  Statea.  Every  citi- 
len  of  the  United  SUtes  comes  within  thla 
description.  There  is  a  euatoms  district 
nearest  his  residence,  the  ascertainment  of 
which  is  a  mere  matter  of  geography.  It  ia 
immaterial  whether  New  York  is  the  near- 
est district.  That  fact  ia  admitted  by  the 
demurrer  in  two  of  the  suiU.  And  the 
assessment  by  the  sUtute  is  sutDcient. 

United  SUtes  v.  Chamberlin,  219  U.  S. 
263,  56  L.  ed.  210,  31  Sup.  Ct  Rep.  156. 

Admittedly,  the  tax  is  an  excise. 

Hylton  Y.  United  Stetea,  3  Dall.  171,  1  L. 
ed.  656. 

An  excise  requires  only  geographical  nnl- 
formi^,  and  when  this  existe  the  tax  ie  not 
•  deprivation  of  property  without  due  proe- 
ess  of  law,  even  though  it  apply  unequal^ 
to  different  el  eases  of  taxpayers. 

Knowlton  v.  Uoor^  178  U.  B.  41,  44  L.  ed. 
»*»  V.  ft. 
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•M,  20  Sup.  Ct.  Rep.  747;  Patton  v.  Biadj. 
184  U.  S.  eOS,  46  L.  ed.  713,  22  Sup.  Ct.  Rep. 
-4S3;  HcCray  t.  United  Statea,  I9Q  U.  8. 
27,  40  L.  ed.  7S,  24  Sup.  Ct.  Sep.  7S9,  1 
Ann.  Cu.  Ml;  Flint  v.  Stone  Tracf  Co.  220 
U.  B.  107,  60  L.  ed.  389,  31  Sup.  CL  Rep. 
342,  Ann.  Cue.  1012B,  1312. 

The  clftMifleation  of  the  statute  ia  reason- 
able within  the  "equal  protectian  of  the 
lawa"  clMue  of  the  14th  Amendment. 

Dictrict  of  Colombia  v.  Brooke,  214  U.  S. 
138,  K3  L.  ed.  ft41,  29  Sup.  a.  Rep.  SSO; 
Second  Emplojera'  Liftbilitjr  Caaes  (Mon- 
ilou  r.  New  York,  N.  H.  k  H.  R.  Co.)  223 
U.  S.  1,  6B  L.  ed.  327,  38  LJIA.(N^.)  44, 
32  Bup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876; 
Citizens'  Teleph.  Co.  t.  Fuller,  22ft  U.  S. 
322,  57  L.  ed.  1206,  33  Sup.  Ct.  Rep.  833; 
Mntaal  Loan  Co.  t.  Martell,  222  U.  S.  225, 
56  L.  ed.  17S,  32  Sup.  Ct.  Rep.  74,  Ann.  Cas. 
1B13B,  629;  Metropolis  Theatre  Co.  v.  Chi- 
cago, 228  U.  S.  61,  89,  67  L.  ed.  T30,  733.  33 
Sup.  Ct.  Rep.  441;  Chicago  Dock  A  Canal 
Co.  T.  Frsler,  228  U.  S.  680,  B66,  67  L.  ed. 
1022,  1D24,  33  Sup.  CL  Rep.  716;  Lindaley 
v.  Natural  Carbonie  Gas  Co.  220  U.  B.  61,  78, 
66  L.  ed.  369,  377,  31  Sup.  Ct.  Rep.  337, 
Ann.  Cas.  1D12C,  ISO;  Barrett  v.  Indiana, 
229  U.  8.  26,  30,  57  L.  ed.  1050,  1062,  33 
Sop.  Ct.  Rep.  692;  Quong  Wing  v.  KirkMi- 
dall,  223  U.  B.  S9,  66  L.  ed.  350,  32  Sup. 
Ct.  Rep.  192;  Traveilen'  Ini.  Co.  t.  Con- 
necticut, 186  U.  S.  304.  46  L.  ed.  949,  22 
Sup.  Ct.  Rep.  073;  American  Sugar  Rel.  Co. 
T.  Louisiana,  179  U.  S.  89,  45  L.  ed.  102, 
21  Sup.  Ct.  Rep.  43;  St.  John  i.  New  York, 
201  U.  S.  633,  60  L,  ed.  896,  26  Sup.  Ct.  Rep. 
654,  5  Ann.  Cm.  90B;  Adams  v.  Milwaukee, 
228  U.  5.  572,  67  L.  ed.  971,  33  Sup.  Ct. 
Rep.  610. 

Treaties  hsTe  been  made  with  foreign  na- 
tions, permitting  the  punishment  bj  this 
countrj  of  certain  offenses  committed  on  vea- 
aeli  in  foreign  ports,  belonging  in  whole 
or  in  part  to  the  United  States,  "or  an7 
citiMn  thereof." 

Wildenhut'a  Caie  (Mali  ▼.  Keeper  ol 
Common  Jail)  120  U.  S.  1, 12,  30  L.  ed.  666, 
6flT,  T  Sup.  Ct.  Rep.  383. 

Additional  priTilcges  within  the  waters 
«t  the  United  States  are  extended  to  these 

The  Miranda,  47  Fed.  816,  alBrmed  in  2 
C.  C.  A.  302,  1  U.  6.  App.  228,  61  Fed. 
623;  The  Conqueror,  168  U.  B.  119,  41  L. 
ed.  942,  17  Bup.  Ct.  Rep.  610;  The  AlU, 
69  C.  C.  A.  289,  136  Fed.  613. 

The  rigbt  to  tax  maj  be  supported  by 
analogy  to  the  right  of  a  nation  to  punish 
its  citiiens  for  crimes  committed  abroad. 

Clark  t  M.  Crimes,  p.  743;  Bsale,  Grim. 
PI.  *  Pr.  p.  2 ;  2  Moore,  Int  Law  Dig.  256 
«t  seq. 

Section  37  is  not  unconatitutional  bacattia 
BS  L.  ed. 


it  originated  in  an  amendment  ftrat  pro> 
poeed  in  the  Senate. 

Flint  V.  Stone  Tracy  Co.  220  U.  S.  143, 
66  L.  cd.  410,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cm.  19I2B,  1312. 

A  suit  HI  pertonam  lies  to  recover  the 
duty. 

United  Statea  *.  Chamberlin,  219  U.  B. 
250,  268,  66  I,,  ed.  204,  208,  31  Sup.  Ct. 
Bep.  166. 

The  United  States  ia  entitled  to  inter- 
est on  the  several  taxes  from  the  time  tbej 
became  due. 

Young  V.  Oodbe,  IS  Wall.  682,  660,  21  L. 
ed.  260,  261;  People  v.  New  York  County, 
S  Con.  334;  United  BUtea  t.  Lyman,  1 
Mason,  482,  Fed.  Csa.  No.  16,647;  Meredith 
T.  United  SUtes,  13  Pet.  488,  10  L.  ed.  268 : 
Bun  Cheang-Kee  v.  United  States,  3  Wall. 
320,  18  L.  cd.  72;  United  SUtes  v.  Dodge, 
Deady,  124,  Fed.  Cas.  No.  14,973;  United 
SUtes  V.  Cobb,  11  Fed.  76;  United  SUtea  t. 
Mexican  International  R.  Co.  164  Fed.  tllB; 
Western  Union  R.  Co.  v.  United  Statea,  101 
U.  S.  660,  2fi  L.  ed.  1070;  LitchBeU  *.  Web. 
ater  County,  101  U.  S.  7T3,  26  L.  ed.  026; 
United  SUtea  t.  Erie  B.  Co.  106  U.  B.  327, 
27  L.  ed.  161,  1  Sup.  Ct.  Rep.  223. 

Mr.  Chief  Justice  WbiM  delivered  the 
opinion  of  the  court: 

It  is  necessary  to  determine  whether  theia 
two  cases  from  different  courU  are  not  vir- 
tually  one   and   to   be   considered   in   that 

The  United  States  sued  for  the  amount  of 
a  tax  with  interest.  The  alleged  liability 
under  the  sUtute  was  challenged,  and  II  it 
existed  the  aUtute  wm  alleged  to  be  re- 
pugnant to  the  Constitution  of  the  United 
SUtea,  and  right  to  interest  was  denied. 
The  court  held  the  statute  to  be  constitu- 
tional, and  judgment  was  awarded  for  the 
sum  claimed,  but  the  prayer  for  interest 
was  rejected.  Error  was  prosecuted  di- 
rectly from  this  court  by  the  defendant, 
and  from  the  circuit  court  of  appeals  by 
the  United  BUtes;  the  first  because  of  tlie 
constitutional  questions,  and  the  second  be- 
cause of  tb'e  disallowanee  of  interest  The 
circuit  court  ol  appeals  certified  a  question 
concerning  the  right  to  recover  interest, 
and  the  two  eases  before  us  consist  of  the 
direct  writ  of  error  on  the  one  hand  and 
the  eertiflcate  on  the  other.  Both  writs  of 
error  when  Ukcn  were  authorized.  Rail- 
road Commisaion  v.  Worthington,  225  U.  S. 
101,  56  L.  ed.  1004,  32  Sup.  Ct.  Rep.  653; 
Macfadden  v.  United  SUtes,  213  U.  S.  288, 
63  L.  ed.  801,  29  Sup.  Ct.  Rep.  490.  Our 
jurisdiction,  however,  on  the  direct  writ  of 
error,  is  not  confined  to  the  constitutional 
questions,  but  embraces  every  Isaue  in  tin 
caae.    Wmiamaon  v.  United  SUtea,  207  U. 
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S.  425,  62  L.  ed.  ST8,  28  Sup.  Ct.  Rep. 
The  circuit  court  of  appcmli,  however,  ha« 
no  power  to  ask  inatructions  upon  %n  it 
whicli   it   has   no   rigLt   to   decide,   and 
liave   no   autbority   to   instruct   on   auch   a 
(abject,  or  to  refuse  to  decide  isenes  which 
are  properlj  before  ub  for  judgment. 

Under  thoe  conditions,  we  think  the  bet- 
ter practice  ia  [t7T]  as  r^arda  the  contro- 
veray  as  to  interest,  which  waa  taken  to  the 


UB  were  drawn,  to  treat  the  writ  of  error 
from  the  circuit  court  of  appeals  as  in  aub- 
atance  pending  here  on  a  crosa  writ  by  the 
United  States;  and  as  without  furthi 
dcra  the  record  ia  in  such  a  condition  aa  to 
enable  ua  to  decide  the  whole  case,  we  pro- 
ceed to  do  so. 

Section  37  of  the  tariff  act  of  August  6, 
10D9,  chap.  6,  36  SUt.  at  L.  112,  U.  S. 
Camp.  SUt.  Supp.  ISll,  p.  IIST,  provided 
in  part  as  follows: 

"There  ahall  be  levied  and  collected  an- 
nually on  the  first  day  of  September  by 
the  collector  of  customs  of  the  district  near- 
est the  reaidence  of  the  managing  owner, 
upon  the  use  of  every  foreign -built  yacht, 
pleasure  boat,  or  vessel,  not  used  or  in- 
tended t«  l>e  uaed  for  trade,  now  or  here- 
after owned  or  chartered  for  more  than  six 
months  by  any  eitlceu  or  citizens  of  the 
United  States,  a  aum  equivalent  to  a  ton- 
nage tax  of  seven  dollars  per  gross  ton." 

The  second  paragraph  o(  the  provision, 
which  we  need  not  quote,  gives  the  right 
to  the  owner  of  any  "foreign -built  yacht, 
pleasure  boat,  or  vessel  above  described"  to 
pay  a  duty  of  3S  per  cent  ad  valorem,'  and 
thus  secure  an  exemption  from  the  tax 
provided  by  the  first  paragraph. 

The  act  went  into  effect  on  August  6, 
1000,  and  the  collector  of  the  port  of  New 
York  thereafter  made  a  demand  upon  C.  K. 
G.  fiillinga,  the  plaintiff  in  error,  for  the 
payment  of  97,644;  that  is,  of  the  aum 
produced  by  ealcnlating  tT  per  ton  on 
1,091.71  tona,  the  tonnage  of  the  foreigo- 
liuilt  yacht  Vanedis,  owned  and  controlled 

Failing  to  pay,  in  January,  1911,  the 
United  States  sued  in  the  court  below  to 
recover  the,  tax.  The  defendant  waa  al- 
leged to  be  a  citizen  of  the  United  Statea, 
and  the  suit  waa  averred  to  have  been 
brought  in  the  diatrict  nearest  hia  resi- 
dence. The  ownership  and  use  by  him  of  the 
pleeaure  yacht  Vanadis,  an  Engliah  foreign- 
built  vesael,  [278]  the  levy  baaed  upon  her 
tonnage  according  to  the  statute  of  the 
amount  of  tT,644,  the  demand  for  payment, 
the  failure  to  pay  on  the  lat  day  of  Sep- 1 
tember,  1IH)9,  under  the  statute,  were 
alleged,  and  reeorery  of  the  tax  aa  well 
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of  interest  was  prayed.  The  anawer  ad- 
mitted citizenship  and  the  ownership  of  the 
yacht,  and  that  ahe  waa  a  foreign-built 
pleasure  craft,  but  set  up  three  distinct  de- 
fenses; the  first,  that  the  vesael  wajs  not 
enrolled,  registered,  or  documented  as  a 
vesael  of  the  United  Statea,  and  enjoyed  no 
privil^es  because  she  waa  of  that  char- 
acter. It  was  expreasly  admitted  that  "dur- 
ing the  year  preceding  the  1st  day  of  Sep- 
tember, 1909,"  the  said  yacht  "has  been 
used  by  the  defendant  outside  of  the  waters 
and  territorial  limits  or  juriadiction  of  the 
United  States  from  time  to  time  and  at 
variouB  tiroes  .  .  .  and  was  not  used 
for  six  montha  during  such  year  within  the 
waters  and  territorial  limits  or  jurisdiction 
of  the  United  States  or  elsewhere." 

The  second  defense  expreasly  averred  that 
the  tax  imposed  by  the  atatute  was  in- 
tended by  Congress  to  be  "an  annual  tax, 
that  it  should  be  prospective,  and  operate 
only  upon  the  future  use  of  any  such  for- 
eign-built yacht,  pleasure  boat,  or  veasel, 
and  that  aaid  annual  tax  did  not  accrue  and 
could  not  be  duly  levied  and  collected  prior 
to  the  1st  day  of  September  in  the  year 
1810." 

The  third  defense  after  fully  averring  that 
there  were  within  the  United  Statea  many 
pleasure  yachts  not  foreign  built  which  were 
in  use,  and  whose  use  was  identical  with 
that  of  a  foreign-bjfilt  yacht  like  the  one 
which  the  defendant  uaed,  charged  that  the 
law  imposing  the  burden  sought  to  be  en- 
forced waa  void  becBuae  repugnant  to  the 
due  process  clause  of  the  6tti  Amendment. 
~~  was  submitted  to  the  court  on  bill 

let;  and  as  we  at  the  outset  said, 
there  was  a  judgment  holding  that  the  sum 
claimed  was  due  by  the  defendant  aa  an 
duty  upon  the  use  of  bia  yacht, 
and  that  the  act  imposing  [2T9]  the  tax 
was  not  repugnant  to  the  Constitution,  but 
that  the  government  was  not  entitled  to  re- 

To  avoid,  if  it  may  be,  the  neceaaity  of 
determining  the  conatitutional  queation,  we 
ahall  first  decide  what,  it  any,  burden  the 
statute  imposes,  and  then,  if  necessary,  con- 
aider  its  asserted  repugnancy  to  the  Con- 
stitution. In  view  of  the  requirement  that 
direct  taxes  be  apportioned,  ami  assuming, 
we  do  assume,  that  the  act  before  ua  was 
adopted  by  Congress  in  the  light  ol  the 
ruling  in  Pollock  v.  Farmers'  Loan  i.  T.  Co. 
157  U.  S.  429,  39  L.  ed.  769,  16  Sup.  Ct. 
Rep.  073,  1S8  U.  S.  601,  39  L.  ed.  1108,  15 
~  ..  Ct.  Rep.  912,  it  ia  certain  that  the 
tax  levied  by  the  proviaion  was  intended 
to  be  an  excise  tax  upon  "the  uae  o(  every 
foreign-built  yacht,  pleasure  boat,  or  vessel 
.  .  .  now  or  hereafter  owned  or  char- 
tered for  more  than  six  months  by  anv 
.--  SM  V.  S. 
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cituni  or  eititcni  of  tiie  United  States." ' 
This  ia  not  wrionsly,  if  kt  itt,  disputed  in 
ftTgument,  the  contToveray  turning  Srat  up- 
on tlie  period  when  tlie  tax  prorided  for  JB 
to  take  effect,  and  tbe  nature  and  char- 
acter of  tbe  use  which  it  taxed.  TheM 
sabjeeti  are  so  interwoven  that  we  consider 
and  dispose  of  them  together. 

Waa  the  tax  dne  on  the  ]«t  dajr  of  Sep- 
tanber,  I9W,  or  waa  it  only  due  on  the  aame 
day  in  September,  101OT  In  view  of  tbe 
positive  direction  that  the  tax  eha)!  be 
levied  and  collected  on  the  l«t  da;  of  Sep- 
tember, we  can  aee  no  escape  from  the  con- 
clusion tbat  tbe  court  below  was  right  in 
holding  that  It  became  due  on  the  1st  day 
of  September  aft«r  th«  passage  of  the  act. 
The  word  "annually,"  upon  which  so  much 
reliance  to  tlic  contrary  is  placed,  is  mani- 
festly nsed  not  for  tbe  purpose  of  poat- 
poning  tbe  time  of  payment,  but  ratlier  as 
proviaion  for  continuity;  tbat  is,  the  word 
but  shows  tbe  purpose  of  fixing  tbe  annual 
duty  of  levying  and  collecting  the  tax  on 
the  designated  day.  Tbia  becomes  quite  ap- 
parent when  it  ia  obaerved  that  i(  tbe  word 
"annually"  be  removed,  there  would  be  room 
for  the  implication  that  the  tax  waa  to  be 
but  sporadic,  and  would  therefore  ceaaa  to 
[280]  be  collectible  after  one  payment.  And 
it  ia  equally  clear  that  the  six  montbe  clauae 
is  concerned  not  with  tlie  period  wlien  the 
tax  imposed  shall  be  levied  and  collected, 
but  addresses  itself  to  tbe  subject-matter 
npon  which  the  tax  is  placed;  in  other 
words,  it  qualities  tbe  word  "charter,"  and 
therefore  only  indicates  when  the  use  of  a 
chartered  vesacl  shall  become  subject  to  tbe 
duty  imposed.  The  tax  being  leviable  and 
collectible  on  the  1st  of  September  in  each 
year  after  the  passage  al  tbe  act,  upon  what 
was  it  aaseseed  is  the  question.  It  aeems 
difficult  to  answer  it  in  clearer  terms  than 
doea  tbe  text  of  tbe  act  when  it  provides 
that  it  shall  be  upon  the  use  of  tbe  ynchta 
«itti  which  the  proviaion  ia  concerned.  But 
it  is  said  to  reapond  in  the  language  of  tbe 
act  leaves  tbe  question  virtually  unan- 
swered, since  the  extent  of  the  use  and  its 
essential  period  are  left  wholly  undeter- 
mined. But  this  ia  a  misconception  based 
upon  a  disregard  of  tbe  fact  that  the  word 
"use"  in  the  text  is  unqualified,  from  which 
it  reaulta  that  tbe  recurrence  of  the  tax  is 
annual  and  depends  upon  two  elements, — 
ownership  or  charter  rights,  as  specified  in 
the  act,  and  uae  for  any  time  during  the 
year.  It  ia  to  be  observed  that  the  provi- 
sion deals  with  ownership,  and  distinguishes 
between  ownership  and  use,  since  it  bases 
the  tax  not  upon  the  former,  hut  upon  the 
latter.  From  this  it  follows  that  it  is  not 
ownership,  but  the  election  during  the  tax- 
ing period  of  the  owner  to  take  advantage 
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of  one  of  the  elemeata  which  are  involved 
in  ownership, — tbe  right  to  uae  wbieh  ia  ttw 
subject  upon  which  the  statute  placea  th« 
excise  duty.  In  4:his  view  the  fact  of  use, 
not  its  extent  or  its  frequency,  becomes  tite 
test,  aa  distinguished  from  mere  ownership, 
for  that,  in  the  statutory  sense,  could  exiat 
without  use  having  taken  place.  The  words 
of  the  statute  under  tbia  construction  were 
used  in  an  every-dsy  sense,  and  not  in  a 
technical  one:  in  other  words,  but  convey 
the  distinction  without  reference  to  nice 
analysia  of  tbe  nature  of  things  which  is 
[ZSl]  commonly  conceived  to  exist  between 
ownership  and  use.  Let  it  be  conceded  that 
the  owneirship  of  property  Includes  the  right 
to  uae;  plainly  we  think,  aa  use  and  owner- 
sbip  are  distinguished  one  from  the  other 
in  the  provision,  the  trord  "uae,"  aa  there 
jemployed,  means  more  than  the  mere  privi- 
lege of  using  which  the  owner  enjoys,  and 
relates  to  its  primary  signification,  as  de- 
fined by  Webster:  "The  act  of  employing 
anything  or  of  applying  it  to  one's  aervice; 
the  state  of  being  so  employed  or  applied." 
If  the  use  which  arisea  from  the  fact  of 
ownership,  without  more,  was  what  tbe  stat- 
ute proposed,  then  it  is  inconceivable  why 
the  difference  between  use  and  ownership 
was  marked  in  the  provision  and  made  the 
basis  of  the  tax  which  it  imposed.  While 
this  construction  in  this  case  leads  to  the 
same  conclusion  as  doea  that  which  the 
court  t>elow  affixed  to  the  statute,  tliat  ia, 
that  it  taxed  tbe  privilege  of  uae,  or,  in 
other  words,  the  potentiality  of  using  in- 
volved in  ownership,  inherently  there  is  this 
fundamental  difference  between  the  inter- 
pretation we  give  and  that  which  the  lower 
court  adopted,  since  the  privilege  of  use  is 
purely  passive  (or  subjective), — a  right 
which  necessarily  pertains  to  ownership  and 
must  exist  where  there  is  ownership,  aa  one 
may  not  obtain  ownership  without  acquir- 
ing the  privileges  of  uae  which  ownership 
gives.  The  other,  on  the  contrary,  that  la, 
use  in  the  statutory  sense,  although  it 
arises  froni  ownership,  is  active  (objective) ; 
that  is,  it  is  tbe  outward  and  distinct  exer- 
cise of  a  right  which  ownership  confers,  bnt 
which  would  not  necessarily  be  exerted  by 
tbe  mere  fact  of  ownership.  The  conten- 
tion that  inequality  must  be  tbe  result  from 
making  the  tax  depend  upon  mere  use  with- 
out reference  to  the  extent  of  its  duration 
addresses  itself  not  to  tbe  question  of  pow- 
er, and  is  therefore  beyond  the  scope  of 
judicial  cognizance.  But  it  is  to  be  ob- 
served that  it  ma^  well  have  been  that  the 
character  of  the  property  with  which  the 
statute  deals  and  tbe  mere  element  of  [282] 
caprice  aa  to  its  use  and  the  uncertainties  of 
the  subject  led  to  the  fact  of  making  the 
use  alone  tbe  criterion  as  the  wiser  and 
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Jiuter  method  of  operating  equ&Ily  upon  a3L 
Again  let  it  b«  conceded  that  the  CAiuing 
the  Uu  for  the  Knnual  period  to  become 
due  in  September,  1SD9,  is,to  give  it  In  (onie 
respeetB  >  retroactive  effect,  *uch  eoneeulon 
doei  not  cause  the  act  to  be  bejond  the 
power  of  CongreH  under  the  Conatitution 
to  adopt.  Flint  t.  Stone  Tracy  Co.  £20  U. 
S.  107,  6S  L.  ed.  38B,  31  Sup.  Ct  Rep.  342, 
Ann.  Cas.  1B12B,  1312,  and  authoritlGa 
there  cited.  While  tha  rule  it  that  atat- 
ntei  should  be  >o  coiutnied  ■■  to  prerent 
them  from  operating  retroactiTely,  that 
principle  U  one  of  conitruction,  and  not  of 
reconEtmction,  and  therefore  does  not  au- 
thorise a  judicial  re-en actnieat  by  Interpre- 
tation of  a  statute  to  aare  it  from  producing 
a  retroactive  effect. 

Aa  under  the  meaning  which  we  thua 
give  the  statute  the  admitted  use  of  the 
Teaael  was  within  it*  provision,  and  there-* 
fore  the  amount  due  for  excise  was  right- 
full;  imposed,  and  under  our  interpreta- 
tion was  due  when  demanded,  we  must  con- 
sider whether  the  aeaerted  repugnancy  of 
Uie  statute  to  the  Constitution  ia  well 
founded. 

It  haa  been  conclusively  determined  that 
the  requirement  of  uniformity  which  the 
Constitution  imposes  upon  Congress  in  the 
Icrvy*  of  excise  taxes  is  not  an  intrinsic  uni- 
formity, but  merelf  a  geographical  one. 
Flint  T.  Stone  Tracy  Co.  aupra;  HeCray  v. 
United  States,  IBS  U.  S.  27,  4B  L.  ed.  78,  24 
Sup.  Ct.  Rep.  769,  1  Ann.  Cas.  661;  Enowl- 
ton  V.  Uoore,  178  U.  S.  41,  44  L.  ed.  060, 
20  Sup.  Ct.  Hep.  747.  It  is  also  settled  be- 
yond dispute  thst  the  Constitution  ii  not 
Mil-destructive.  In  other  words,  that  the 
powers  which  it  confers  on  the  one  hand  it 
does  not  immediately  take  away  on  the 
other  1  that  is  to  say,  that  the  authority  to 
tax  which  is  given  in  express  terms  is  not 
limited  or  restricted  by  the  subsequent  pro- 
viaioas  of  tbe  Conatitntion  or  the  Amend- 
ments thereto,  especially  by  the  due  process 
oUuse  of  the  fith  Amendment.  McCrav  v. 
United  SUtes,  195  U.  S.  27,  49  L.  ed.  78*,  24 
Sup.  Ct.  Rep.  709,  1  Ann.  Css.  Sfll,  and  au- 
tlioritiea  there  cited.  [283]  Nor  Is  there  any- 
thing in  Carroll  t.  Greenwich  Ins.  Co.  IBQ. 
U.  S.  401,  50  L.  ed.  24S,  26  Sup.  Ct.  Rep. 
66,  or  Twining  t.  New  Jersey,  211  U.  8. 
78,  63  L.  ed.  97,  !9  Bup.  Ct.  Hep.  14,  which 
in  the  remotest  degree  nullifies  or  restricts 
tbe  principle  thus  stated.  Indeed  it  ia  ap- 
parent, if  the  suggestion  as  to  the  meaning 
of  those  cases  were  assented  to,  it  would 
result  in  rendering  the  Constitution  uncon- 
stitutional. This  certainly  was  tbe  view 
entertained  by  the  pleader  when  the  answer 
in  the  case  was  prepared,  since  the  sole 
attack  on  the  constitutionality  of  the  stat- 
ute was  based  upon  tha  assertion  tlut  it 


was  repugnant  to  Uie  due  process  clause  of 
tbe  6th  Amendment.  And  auch  also  is  the- 
line  of  the  argument  at  bar  where  the  funda- 
mental rights  secured  by  the  6th  Amend- 
ment are  constantly  referred  to  as  the  basis- 
upon  which  tbe  unconstitutionality  of  tbe- 
statute  is  urged.  Is  there  foundation  for 
this  claim  under  the  5th  Amendment,  1» 
then  the  issue,  and  that,  of  course,  requires, 
a  statement  of  the  grievances  which  it  is- 
asserted  result  from  upholding  tha  tax. 
The;  all  come  to  this, — that  to  impose  a. 
burden  in  the  shape  of  a  tax  upon  the  use 
of  a  foreign-built  yacht  when  a  llkce  tax  i» 
not  imposed  on  the  use  of  a  domestic  ^acht. 
under  similar  circumstances  ia  so  beyond 
tbe  power  of  classification,  so  abhorrent  to 
the  sense  of  justice,  and  so  repugnant  to- 
the  conceptions  of  free  government,  as  tO' 
be  void  even  in  the  absence  of  express  con- 
stitutional limitation.  We  do  not  stop  to- 
point  out  tlia  obvious  unsoundness  of  ths 
contentions,  nor,  indeed,  to  direct  attention 
to  the  self-evident  demonstration  of  their 
want  of  merit  even  from  the  point  of  view 
of  the  power  to  classify,  since  the  differences- 
between  things  domestic  and  things  foreign, 
and  their  use,  are  apparent  on  the  face  of 
things,  and  are  expressly  manifested  by  the- 
text  of  tbe  Constitution.  We  say  we  do- 
not  stop  to  do  these  things  because  in  any 
event  we  are  of  opinion  the  conclusion  can- 
not be  escaped  that  tbe  propositions,  eaclk 
and  all  of  them,  whatever  may  be  their  form 
of  expression,  are  in  substance  and  effect  but 
an  [284]  assertion  that  the  tax  whicb- 
tbe  statute  imposes  is  void  because  of  a- 
want  of  intrinsic  uniformity;  and  therefore- 
all  the  contentions  are  adversely  disposed 
of  by  the  previous  decisions  of  this  court, 
on  that  subject.  That  which  is  settled  be- 
yond dispute  may  not  be  disregarded  and 
be  brouglit  into  the  realm  of  that  which  ia 
controvertible  and  questionable  by  the  mere- 
garb  in  which  propositions  are  clothed. 

Waa  the  government  entitled  to  interestt 
is  then  tbe  remaining  question  which  we- 
must  decide  in  view  of  the  purpose  which 
we  at  tbe  outset  expressed  of  treating  tbs 
United  States  as  here  present,  and  nrgin;; 
Its  right  to  interest  on  a  cross  writ  of  error^ 
Tbe  cyclopedias  and  textbooks  state  tho  doc- 
trine to  be  that  in  the  absence  of  a  statute- 
expreuly  so  directing,  taxes  bear  no  inter- 
est. The  principle  is  thus  announced  in  37 
Cyc  p.  1166:  "Delinquent  taxes  do  not 
bear  interest  unless  it  ia  expressly  so  pro- 
vided by  statute.  But  it  is  competent  for 
the  legislature  to  prescribe  the  payment  or 
interest  as  a  penalty  for  delay  in  the  pay* 
ment  of  taxes,  and  to  regulate  its  rate.  Thift 
however,  can  be  effected  only  by  an  act 
plainly  manifesting  the  legislative  inten- 
tion as  to  the  right  to  recover  interest,  it»- 
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UBoant,  and  the  data  trmn  which  <t  ihal) 
begin,  UiB  Utter  being  ordinarilj  the  time 
wbni  the  ABCBKiDeiit  it  complete  and  tlie 
taxet  become  payable."  Coole;  Tain.  p.  IT; 
Sedgwick,  Damagra,  Sth  ed.  §  332;  Suther- 
land, Damages,  3d  ed.  |  337;  Black,  Tax 
Titles,  2d  ed.  S  236,  and  lee  note  in  6  L.BjL 
{N£.)  p.  664.  And  the  statement  of  the 
text  ia  borne  out  bj  tbc  decided  caaea  in 
nearlf  all  of  the  state  courts  of  last  re- 
sort. On  the  other  hand,  the  govenuoent 
relies  upon  four  cases  in  this  court  where 
interest  was  allowed  aa  a  matter  of  course 
on  taxes  due  the  United  States.  Sun 
Cbeaiig-Ke«  v.  United  States,  3  Wall.  320, 
n  L.  ed.  72;  Weatern  Uni'on  It.  Co.  v.  United 
States,  101  U.  S.  B43,  26  L.  ed.  1068;' Litch- 
field V.  Webster  County,  101  U.  8.  773,  25 
L.  ed.  026 ;  United  States  t.  Erie  R.  Co.  106 
U.  S.  327,  27  L.  ed.  151, 1  Sup.  Ct.  Rep.  223. 
[285]  We  say  aa  a  matter  of  course,  be- 
cause in  the  cases  referred  to,  the  subject  was 
not  discussed  and  the  liability  for  interest 
vas  praeticaDy  admitted.  The  government 
also  relies  on  a  careful  and  clear  opinion 
by  Maxey,  Judge,  in  the  circuit  court  for 
the  western  district  of  Texas,  holding  that 
interest  was  due  to  the  United  States  on 
customs  duties.  United  States  v.  Mexican 
InUrnational  R.  Co.  154  Fed.  510.  Wheth- 
er the  practice  applied  in  tbe  previous  de- 
cisions of  this  court  should  be  now  followed, 
or  the  theory  established  by  tbe  state  cases 
adopted  and  made  the  rule  as  to  taxes  due 
tbe  United  States,  is  therefore  the  question. 
Ita  solution  must  depend  not  upon  the  mere 
authority  of  the  state  cases,  but  upon  the 
conclusiveness  of  the  principles  upon  which 
such  cases  rest,  and  their  concurrence  with 
tbe  principles  by  which  interest  is  allowed 
in  the  courta  of  the  United  States,— con- 
siderationa  which  require  us  to  determine 
the  nature  of  the  duty  which  arises  from 
the  liability  for  a  tax  imposed  by  the  Unit- 
ed States,  not  only  inherently,  but  as  welt 
from  the  practice  which  has  obtained  in  the 
past  in  the  enforcement  of  the  law  of  the 
United  States,  and  the  implication  of  legis- 
lative sanction,  if  any,  to  such  practice 
which  may  have  arisen.  It  would  serve  no 
purpose  to  refer  to  the  abhorrence  which 
obtained  in  early  timet  concerning  tbe  pay- 
ment of  interest,  and  the  evolution  by 
which  tbe  legitimata  character  of  interest 
was  gradually  understood,  and  it  came  to 
be  recognised  that  ita  payment  was,  as  a 
general  principle,  but  the  compensation  due 
for  the  use  of  money,  or  that  ita  allowance 
was  merely  for  damages  caused  by  delay  in 
discharging  a  duty,  and  therefore  in  default 
oB  a  contract  to  pay  money,  even  without 
express  legislation  so  directing,  interest 
would  be  allowed.  The  subject  was  ex- 
plained in  National  Bank  t.  Mecbanics'  Nat. 
S8  L.  ed. 


Bank,  M  U.  S.  437,  24  L.  ed.  176,  and  was 
reviewed  in  Reld  v.  Rensselaer  Glass  Fac- 
tory, 3  Cow.  393,  6  Cow.  587.  To  avoid  pro- 
lixity we  do  not  not  review  the  [2B6]  state 
eases  aa  to  nonliability  for  interest  on  de- 
fault for  taxes,  but  content  ourselves  with 
stating  that  we  think  tt  is  apparent  that  tbe 
conclnaion  which  they  sustain,  leaving  aside 
minor  differences,  resta  upon  two  funda- 
mental propositions:  First,  the  necessity 
for  an  express  statute  providing  for  inter- 
eat  except  in  cases  of  contract,  and  second, 
that  even  where  there  is  a  statute  pro- 
viding for  interest  on  all  debts,  such  stat- 
ute ia  not  applicable  to  taxes  because  they 
are  not  debta,  and  therefore  must  be  en- 
forced' alone  by  virtue  of  express  legislative 
penalties,  except  where  a  provision  exiata 
giving  eo  nomine  interest  on  taxes.  But 
both  of  these  propositions  are  in  eonllict 
with  the  settled  doctrine  established  by  the 
decision  of  this  court.  Thus,  as  to  the 
necessity  for  a  statute,  it  was  long  ago  here 
decided,  in  view  of  the  true  conception  of 
interest,  that  a  statute  was  not  necessary 
to  compel  its  payment  where,  in  accordance 
with  the  principles  of  equity  and  justice  in 
the  enforcement  of  an  obligation,  interest 
should  be  allowed.  Young  v.  Godbe,  IS 
Wall.  662,  665,  21  L.  ed.  2S0,  261: 

"It  ia  said  there  is  no  law  in  the  terri- 
tory of  Utah  prescribing  a  rate  of  interest 
in  transactions  like  the  one  in  controvert 
in  this  suit,  and  that,  therefore,  no  interest 
can  be  recovered.  But  this  result  does  not 
follow.  If  there  is  no  statute  on  the  sub- 
ject, interest  will  be  allowed  by  ws.y  of 
damages  for  unreasonably  withholding  pay- 
ment of  an  overdue  account.  The  cate  must 
be  reaaonable,  and  conform  to  the  custom 
which  obtains  in  the  community  in  dealings 
of  this  character." 

And  the  decisions  of  this  court  have  often 
since  exemplified  the  principle  by  consider- 
ing the  question  of  the  responsibility  for  in- 
terest from  the  point  of  view  of  reason  and 
justice,  even  though  no  express  statute  ex- 
isted for  compelling  this  payment.  So,  also, 
as  to  the  nature  and  character  of  the  obli- 
gation to  pay  taxes.  As  long  ago  as  Mere- 
dith V.  United  States,  13  Pet.  4B6,  10  L.  ed. 
268,  it  was  decided,  the  court  speaking  by 
Mr.  Justice  Story  (p.  493) ; 

[X87]  "It  appears  to  ua  clear  upon  prin- 
ciple, as  well  aa  upon  the  obvious  import  of 
the  provisions  of  tbe  various  acts  of  Con- 
gress on  this  subject,  that  the  duties  due 
upon  all  goods  imported  constitute  a  person- 
al debt  due  to  the  United  States  from  the 
importer." 

Again,  in  United  States  v.  Chamberlin, 
219  U.  S.  250,  65  L.  ed.  2M.  31  Sup.  Ct. 
Rep.  166,  the  nature  and  character  of  an 
obligation  to  pay  a  stamp  duty  was  con- 
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aldered,  and  th«  right  to  collect  it  by  u- 
tkm  of  debt  wkh  p«ued  upon,  and  it  wu 
held  thftt  the  obligation  to  pay  naa  a  debt, 
and  that  it  could  be  enforced  by  suit  in  the 
abience  of  an  excluBive  remedy  created  by 
tb«  statute  by  which  the  obligation  waa 
impo»eil.  In  tb«  course  ot  the  opinion,  ra- 
rioua  deciaionB  of  thie  court  recognising  the 
right  of  the  United  SUtea  to  enforce  in- 
ternal revenue  duties  by  suit  were  referred 
to,  and  the  statute  to  the  same  end  was 
cited,  and  its  application  to  the  case  in 
hand  was  pointed  out  upon  grounds  which 
in  reason  may  well  be  said  to  cause  ths 
statute  to  be  applicable  to  the  case  here 
before  us.  In  addition,  in  repeated  adjudi- 
cations in  this  court  it  haa  been  settled 
that  in  a  suit  to  recover  taxes  wbicb  have 
been  illegally  assessed,  interest  vould  be 
allowed  against  the  official,  although  the 
real  reeponBibility  was  on  the  government. 
The  concluded  doctrine  on  this  subject  was 
thus  stated  in  a  recent  case  after  referring 
ttS  the  exemption  of  the  United  States  from 
liability  for  interest  (National  Home  v. 
Parrish,  22»  U.  S.  494,  406,  57  L.  ed.  1200, 
1298,  33  Sup.  Ct.  Rep.  944)  : 

"On  the  contrary,  in  suits  against  col- 
lectors to  recover  moneys  illegslly  exacted 
as  taxes  and  paid  under  protest,  the  set- 
tled rule  is,  that  interest  is  recoverable 
without  any  statute  to  that  effect,  and  this 
although  the  judgment  is  not  to  be  paid  by 
the  collector,  but  directly  from  the  Treasury. 
Erskine  v.  Van  Arsdale,  15  Wall.  75,  21  L. 

ed.  63;  Red&eld  v.  Bartela,  13B  U.  S.  694, 
35  L.  ed.  310,  11  Sup.  Ct.  Rep.  683." 

The  conflict  between  the  systems  is  pro- 
nounced and  fundamental.  In  the  one,  the 
state  rule,  except  as  to  [28B]  contract,  no 
interest  without  statute ;  in  the  United 
States  rule,  interest  in  all  cases  where  equi- 
tably due  unless  forbidden  by  statute.  In 
one  no  suit  for  taxes  as  a  debt  witliout  ex- 
press statutory  authority;  in  the  other,  the 
right  to  sue  for  taxes  as  for  a  debt  in  every 
case  where  not  prohibited  by  statute. 

From  this  review  it  results  that  the  doc- 
trine as  to  nonliability  to  pay  interest  for 
taxes  which  have  become  due  which  prevails 
in  the  state  courta  is  absolutely  in  conflict 
with  the  doctrine  applied  to  the  same  sub- 
ject in  this  court,  and  cannot  now  be  made 
the  rule  without  repudiating  settled  prin- 
ciples which  have  been  here  applied  for 
many  years  in  various  aspects,  and ,  with- 
out in  effect  disregarding  the  sanction  eith- 
er expressly  or  impliedly  given  by  Congress 
to  such  rules.  From  this  it  follow*  that  al- 
though in  the  cases  in  this  court  to  which 
we  at  the  outset  made  reference  which  en- 
forced the  liability  for  interest,  and  which 
are  here  controlling  if  they  be  not  now  over- 
ruled, there  was  no  controversy  aa  to  the 
«0« 


liability  for  interest,  this  was  presumably 
tiecause  the  matter  was  deemed  not  disput- 
able as  the  direct  result  of  the  then-settled 
doctrine  that  interest  could  be  recovered  by 
the  United  States  on  a  default  in  payment 
of  import  duties.  Under  this  condition  we 
can  aee  no  ground  for  departing  from  the 
rule  wbicb  the  eases  enforced,  and  we  ara 
therefore  constrained  to  the  eonclusion  that 
the  court  below  was  wrong  in  rejecting  the 
prayer  ot  the  government  for  interest,  and 
its  action  in  that  respect  must  be  reversed, 
while  in  others  it  must  be  afBrmed. 
Hodifled  and  afBrmed. 


[«891  UNITED  STATES 

CORNELIUS  K.  G.  BILLINGS.    (N0.K6.) 

CORNELIUS  K.  G.  BILLINGS,  Plff.  in  Err, 

UNITED  STATES.     (No.  67.) 

<See  S.  C.  Reporter's  ed.  289,  £90.) 


[No*.  eZfl  and  67.] 

.Argued   January   6  and   7,   1914.     Decided 
February   24,    1914. 

IN  ERROR  to  the  Circuit  Court  ot  the 
United  StaUs  for  the  Southern  District 
of  New  Yoric  to  review  a  judgment  enforc- 
ing, without  interest,  a  claim  of  the  United 
States  for  an  excise  tax  upon  a  foreign- 
built  pleasure  yacht.  Modifled  by  awarding 
interut,  and  as  modifled  affirmed.     Also 

,N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  presenting  the  question 
of  the  right  of  the  United  States  to  recover 
interest  on  the  amount  of  the  tax.  Un- 
answered. 

See  190  Fed.  37Z,  for  the  decision  below, 
in  a  consolidation  ot  the  present  ease.  No. 
07,  with  those -of  other  parties  named  in 
that  report. 

The  tacts  arc  stated  in  the  opinion. 
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Auistant  Attorney  General  Adkina  ar- 
gued the  cause,  and,  with  Mr.  Karl  W. 
Kirchwey,  filed  a  brief  for  the  United 
States. 

Mr.  William  D.  Gntbrle  argued  thr 
cause  and  flied  a  brief  for  Cornelius  K.  G. 
Billings. 

For  contentions  of  counsel,  see  their  briefs 
as  reported  in  Billings  T.  United  States, 
ante,  aDO. 
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lit.  Cblef  Jiutiee  Vblt*  delivered  the 
opinion  ot  the  court: 

Tbeec  two  caeei  *re  controlled  by  tbe  two 
(tee*  between  the  ume  partiei,  juet  decided. 
In  tbe  case  which  iB  here  on  error,  tbe  niit 
wu  bronght  bf  the  United  Btatei  to  re- 
eoTcr  the  amount  of  the  tax  which  became 
dne  upon  the  jncht  VanadlB,  on  the  let 
d«7  of  September,  1910,  under  the  ut  ol 
Aogiut  fith,  IBOS  [3S  But.  at  L.  11,  chap. 
B,  V.  8.  Comp.  Stat.  Supp.  1911,  p.  741], 
which  vae  under  cooeideration  in  the  pre- 
Tioui  caaea.  The  complaint,  leaving  aside 
Mine  additional  arermenta  which  It  ii  un- 
aeeeeaarj  to  refer  to,  wai  the  *ame  as  the 
Me  in  the  caaea  already  paaacd  upon,  and  thii 
i«  true  alao  of  the  atiawer.  The  caae  [290] 
bj  atipulation  wae  aubmitted  to  the  court 
without  a  Jury,  and  the  atepa  eeaentlal  to 
Mve  all  the  queationt  in  the  caae  were 
properly  talcen.  The  uae  of  the  veaael  dur- 
ing the  taxing  period  waa  ahown.  There 
waa  a  judgment  in  favor  of  the  United 
Statea  for  the  amount  ot  tbe  tax,  but 
againet  it  for  interest,  and  error  waa  proae- 
euted  from  the  circuit  court  ot  appeal*  to 
review  that  auhject,  and  auch  caae  is  here 
on  certificate.  Taking  ]uriadiction  ot  both 
caaea  and  treating  them  aa  one,  aa  waa 
done  in  the  previoua  caaea,  and  applying 
tbe  conoluaiona  in  thoae  «aaea  expreaaed,  to 
tbia,  it  results  that  the  judgment  below 
must  be  modified,  ao  far  as  the  intereat  ia 
concerned,  by  allowing  the  claim  of  the 
United  Btatea  in  that  respect,  and  In  other 
reapccta  it  must  ba  affirmed. 

And  it  ia  so  ordered. 


H.  CLAT  PIERCE,  Plff.  In  Err, 
UNITED  STATES.     (No.  «4.) 

UNITED  STATES 

H.  CLAY  PIERCE.     (No.  023.) 

(See  B.  C.  Beporter'a  ed.  SW,  £91.) 


-  exolae  on  toreica- 


Internal  revennc 
bnllt  yacht  —  at 

The  nonuse  of  a  foreign-built  pleasure 
yacht  during  the  entire  taxing  year  retieyes 
the  owner  from  liability  for  tlie  amiual  ex- 
cise imposed  by  the  act  of  Auguat  S,  IttOfi 
(3a  Stat,  at  L.  112,  chap.  6),  |  ST,  upon 
the  use  of  every  auch  yacht  now  or  here- 
after owned  or  chartered  for  more  than  ali 
months  by  any  citizen  ot  the  United  Statea. 
1  Federal    taiatloQ.   aee    lotsmal    BareaDL   in 

Dl^eet    Bup.    Ct.    1B0&] 

[Not.  M  and  eSS.] 

Argued   January  8  and  7,   1014.     Decided 
rebniary  24, 1S14. 


I    Un 

if  New  York  to  review  a  judgment  ea- 
□rcing,  without  interest,  a  claim  of  the 
Jnitcd  States  tor  an  excise  tax  upon  a  for- 
ign -built  pleaanrc  yacht.  Reveraed,  with 
lirection*  to  dismiss  the  complaint.     Also 

3N  A  CERTIFICATE  from  the  United 
Statea  Circuit  Court  of  Appeals  for  the 
levond  Circuit  presenting  the  queation  ot 
he  right  of  the  United  Statea  to  recover  in- 
ereat  on  the  amount  of  the  tax.     Unaa- 

See  same  case  below,  No.  S4,  on  demurrer, 
90  Fed.  309. 

The  facts  are  stated  in  the  opinion. 

Mr.'  William  D.  Onthrle  argned  the 
anse  and  filed  a.  brief  tor  H.  Clay  Fio'ce. 

Assistant  Attorney  Qeneral  Adklna 
irgued  the  cause,  and,  with  Hr.  Karl  W. 
Urchwey,  filed  a  brief  for  the  United  States. 

For  contentions  of  counsel,  see  their  briefs 
m  reported  in  Billings  v.  United  Btatea, 
tnte,  we. 

Mr.  Chief  Justice  WIilI«  delivered  the 
■pinion  of  the  nourt; 

These  two  cases  involve  the  liability  ot 
he  plaintiff  In  error  in  No.  64  for  a  tax 
in  the  foreign-built  yacht  Yscona,  which 
■ecame  due  on  the  lit  of  September,  IfPOS. 
The  complaint  in  every  subatantisl  partie- 
ilar  waa  identical  with  that  filed  in  the 
Jillinga  Caae  this  day  decided  [232  U.  S. 
fli,  ante,  S9fl,  S4  Bnp.  Ct.  Rep.  421],  and  thia 
s  true  also  ot  the  defenses  set  up  in  the 
inswer,  except  that  the  answer  in  this  caae 
ontained  tbia  distinct  averment  which  waa 
lot  in  the  Billings  Case;  "That  the  said 
'acht  Yacona  was  not  in  uae  by  tbe  de- 
endant  or  by  any  other  person  at  any  time 
luring  the  year  next  preceding  tbe  1st  day 
if  September,  1S09,  but  was  out  of  com- 
niaaion  and  laid  up  unused  at  Brooklyn, 
n  the  state  ot  New  York,  throughout  the 
vhole  of  such  year."  The  caae  waa  anb- 
□itted  on  hill  and  answer,  and  the  liability 
or  the  tax,  which  was  upheld  by  the  court 
lelow,  was  rested  upon  the  conatructlon  a* 
o  potential  use, — that  is,  a  tax  on  the  privl- 
ege  of  uaing, — which  we  decided  in  the 
lillinga  Case  to  be  unsound.  In  this  ease, 
IB  in  that,  the  certificate  is  concerned  with 
L  writ  ot  error  prosecuted  by  the  United 
Itates  to  the  circuit  court  of  appeals  bs- 
ause  of  the  rejection  of  a  prayer  for  in- 
ereaL  Treating  both  the  caaea  In  tUi 
natanee  as  one,  aa  we  did  in  the  previous 
aaea,  and  applying  to  this  tbe  construction 
rbich  we  have  given  the  statute  in  thoae 
ases.  It  follows  that  the  Judgment  below 
ras  wrong  and  must  be  reversed,  with  diree- 
ion  to  diamisa  tbe  eoinplalat. 

And  it  ia  so  ordered. 
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[2»2]  H.  CLAY  PIEBCE.  PUT.  in  Err, 
UNITED  STATES.      (No.  «S.) 

UNITED  STATES 

H.  CLAY  PIEBCE.     (N«.  CM.) 

(8m  S.  C.  Keporter'B  cd.  8fi2,  293.) 


:Nm.  06  and   024.] 

Argned  Jutuary  0  and  7,   1B14.     Decided 

FriiniaTT  24,   1014. 

IN  BBBOR  to  the  Circuit  Court  of  tbc 
UniUd  SUtea  tor  the  Boutbern  Diatriet 
of  New  York  to  review  a  judgment  enforc- 
ing,  without  tnteTcat,  a  claim  of  the  United 
States  for  an  excise  tai  upon  a  foreign- 
built  pleaaurf  yacht.  KeverMd,  with  di- 
rections to  diamiH  the  cotaplaiot.  Also 
ON  A  CERTIFICATE  from  the  United 
SUtea  Circuit  Court  of  Appeals  lor  the 
Second  Circuit,  preaenting  the  question  o[ 
the  right  of  tlie  United  States  to  recover 
interest  on  the  amount  ol  the  tax.  Un- 
answered. 

See  ISO  Fed.  378,  for  the  decision  below, 
in  a  consolidation  of  the  present  ease.  No. 
OS,  with  those  of  other  parties  named  in 
tliat  report. 

Th«  facts  are  stated  in  the  opinion. 

Hr.  William  D.  Oothrle  argued  the 
cause  and  filed  a  brief  for  H.  Claj  Pierce. 

Assistant  Attorney  General  Adklns  ar- 
gued the  cauM,  and,  with  Hr.  Karl  W. 
KIrehwcy,  filed  a  brief  for  the  United 
State*. 

For  contentions  of  counsel,  see  their 
briefs    as    reported    in    Billings    t.    United 

sutei,  sse. 

Ut,  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

These  cases  concern  the  right  to  recover 
a  tax  OB  the  yacht  Yacona,  becoming  due 
on  the  1st  of  September,  1910.  The  com- 
plaint filed  by  the  United  SUtes  in  No.  65 
was  in  subeUnce  like  that  filed  in  the 
previous  cases,  and  the  answer  in  effect  set 
up  the  same  defenses,  especially  the  de- 
fense relating  to  the  uonuse  of  the  yscbt. 
The  case,  by  stipulation,  was  submitted  to  the 
court  without  a  jury,  a  Boding  of  fscta  was 
made  which  distinctly  established  [293]  the 
nonuse  during  the  taxing  year,  sod  the 
eourt  gave  a  judgment  for  the  tax,  although 
it  rejected  the  interest,  upon  the  same  eon- 
stmetion  of  the  act  which  it  applied  in  the 
previous  cases.  The  ^rtiflcata  in  this  as 
in  the  other  eaaoi  is  liare  ia  eonsaquenca 
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of  error  prosecuted  by  the  United  States  to 
the  circuit  court  of  appeals,  becanae  of  tha 
rejection  of  the  intereat  claimed.  Treating 
this  case  as  we  tieated  the  others,  and  ap- 
plying the  construetiom  in  thoae  cases  given, 
it  follows  that  the  Judgment  is  this  oaae 
roust  be  reversed. 
And  it  is  s< 


DNITBD  STATES 
HARRIET  OOELET.t     (No.  «S1.) 

UNITED  STATES 

HARRIET  GOELET-t     (No.  032.) 

(See  S.  C.  Reporter's  ed.  293-2BS.) 

Internal  revenao  —  excise  on   torelcn- 
bullt  yacht  —  owner  domiciled  abroad. 

A  citiien  of  the  United  States  who  hae  a 
permanent  residence  and  domicil  abroad  la 
not  liable  for  the  excise  tax  based  upon 
gross  tonnage  which,  under  the  tariff  act 
of  August  G,  1B09  (30  SUt.  at  L.  112,  ehap. 
0,  U.  S.  Comp.  SUt.  Supp.  1011,  p.  1197), 
g  37,  shall  be  levied  and  collected  annually 
'/by  the  collector  of  eustoms  of  the  district 
nearest  the  residence  of  the  managing  own- 
er" upon  the  use  of  every  foieign-built  pleas- 
ure vacbt  now  or  hereafter  owned  or  char- 
tered for  more  than  six  months  by  any  citi- 
zen of  the  United  States. 
IKecterni    isistion.    see   iDteroa)    Bavenne.   la 

lUgenl    Sup.   Ct.    1908.] 

[No*.  631  and  032.] 

Argued   January   0   and   7,    1914.     Decided 
February  24,  1914. 

TWO  CERTIFICATES  from  the  Unit«i 
States  Circuit  Court-of  Appeals  for  the 
becond  Circuit  presenting,  infer  alia,  the 
question  whether  the  excise  on  the  use  of 
foreign-built  pleasure  yschts  may  be  col- 
lected from  an  ovmer  permsnently  domi- 
ciled in  another  country.  Answered  in  the 
negative.     Other  questions  unanswered. 

The  facta  are  stated  in  the  opinion. 

Assistant  Attorney  General  Adklna  ar- 
gued the  cause,  and,  with  Vr.  Earl  W. 
Kirch wey,  filed  a  brief  for  the  United 
States. 

Ur.  William  O.  Gntbrle  argued  the 
cause  and  Hied  a  brief  for  Harriet  Goelet 

For  contentions  of  counsel  see  their  briefs 
as  reported  in  Billings  v.  Unitad  Btataa, 
anU,  690. 

fOeath  of  Harriet  Qoelet  suggested,  and 
appearance  of  Robert  Walton  Goelet,  as 
executor  under  the  last  will  and  testament 
of  Hanict  Goelet,  filed  and  entered  Janu- 
ai;  7,  1011.  aa  a  par^  herein. 
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int. 


UNITED  STATES  v.  OOBLBI. 


Mr.  Cfaiel  Jiutice  Wblte  delivered  the 
Ofiinion  of  the  court; 

ThB  quettiooa  aaked  In  both  of  thrae  Mses 
nUta  to  I  37  of  the  tuifl  act  of  IQOS  [36 
Stat,  at  L.  112,  cbap.  6,  V.  S.  Comp.  SUt. 
Supp.  IBll,  f.  1197],  which  we  have  con- 
strued io  aeTerBl  opinions  jiut  announciid. 
They  both  eoacern  the  sum  of  excite  duties 
levied  on  the  foreign-built  yacht  Kahma. 
the  one  asseased  for  the  jear  ending  on  tbe 
m  of  Scptembei,  190B,  and  the  other  on  the 
lit  of  September,  1910.  The  cases  were  de- 
cided by  the  trial  court  at  the  same  time 
with  other  easea  for  a  like  period,  the  ease 
relating  to  the  tax  for  1009  having  been 
■ubmitted  on  hill  and  answer  as  a  result 
of  the  overruling  a  demurrer  filed  by  the 
government  to  the  anawer  of  the  defendant 
and  tbe  election  to  plead  no  further,  and 
the  case  involving  the  levy  for  1910  having 
been  decided  by  the  court  along  with  other 
cases  without  the  intervention  of  a  jury, 
as  the  result  of  a  stipalation  between  the 
parties.  The  certificate  fully  states  the 
situation  as  to  both  periods  of  taxation,  con- 
forming to  the  oonditions  of  fact  which  we 
have  recapitulated  in  the  opinions  in  the  tuo 
BiUings  Cases  [Z32  U.  S.  261,  2S0,  ante,  596, 
608,  34  Sup.  Ct.  Hep.  421,  428,]  {2as]  and 
the  questions  saked  concerning  the  construc- 
tion of  tbe  statute,  its  operation  and  Its  con- 
stitutionality, involve  all  the  subject-matters 
which  we  have  disposed  '  f  in  the  previous 
opinions.  In  both  of  these  eases,  however,  dif- 
fering from  those  which  we  have  previously 
decided,  in  the  plcndings  concerning  the  lOOt) 
tax  it  was  expressly  averred,  and  by  tbe 
demurrer  conceded,  that  the  owner  of  tbe 
yacht,  at  least  for  a  year  prior  to  the  levy 
of  tbe  tax,  was  domiciled  in  a  foreign  coun- 
try, and  that  the  yacht  whose  use  was  taxed 
had  a  permanent  situs  in  auch  country,  and. 
so  far  as  tiie  levy  for  1910  is  concerned, 
that  state  of  things,  as  shown  by  the  csr- 
tificate,  was  expressly  covered  by  the  find- 
ings of  fact;  and  If  the  opinion  of  the  trial 
-vnirt  be  considered,  it  will  appear  that  it 
>vaH  one  of  these  peculiarities  of  fact,  that 
is,  the  permanent  domieil  abroad,  which  led 
that  court,  instead  of  deciding  in  favor  of 
the  Ux,  to  hold  that  as  to  both  periods  it 
vas  unauthorized  fay  tbe  statute.  To  make 
the  situation  perfectly  clear  we  quote  from 
the  certificate  in  the  eaae  concerning  the 
1900  tax  (No.  631)  the  exact  language  of 
the  answer  on  the  aubjecta  just  stated,  the 
equivalent  of  which  is  embraced  in  the  case 
involving  th«  ISIO  tax  (No.  «3S),  as  fol- 

"That  tbe  defendant  waa,  on  September  1, 
1909,  and  for  several  year*  prior  thereto 
had  been,  permanently  a  resident  of  and 
domieiled  at  Paris,  In  the  Hepublfc  oF 
France;  and  that  sinoe  1901  her  said  vacht 


had  not  been  within  the  jurisdiction  of  the 
United  States,  but  had  bad  a  pennaneat 
situs  within  the  jurisdiction  of  Great  Bri^ 

For  the  purpose  of  enabling  it  to  deter- 
mine the  infiuence  of  the  facts  thus  stated 
upon  the  decision  of  these  two  eases,  the 
court,  in  its  certificate,  In  addition  to  many 
questions  involving  the  issues  of  constme- 
tion  and  constitutionality  which  we  have 
disposed  of  in  the  other  cases,  asks  two 
questions  whose  order  of  statement  we  r«- 
irrange  as  follows: 

[290]  "11.  Does  the  tax  purporting  to  be 
imposed  hy  said  act  of  Congress  apply  to  the 
use  of  a  foreign -built  yacht  owned  bj  a 
citizen  of  the  United  States  who  waa  per- 
manently resident  and  domiciled  in  a  for- 
eign country  tor  more  than  one  year  prior 
to  September  1,  1909,  and  to  tlie  levy  of 
such  taxi 

"I.  Does  the  tax  purporting  to  be  Im- 
posed hy  %  37  of  tbe  act  of  Congress,  ap- 
proved August  S,  1900,  apply  to  the  uae  of 
a  foreign-built  yacht  owned  hy  a  citlieB 
of  the  United  States,  when  such  yacht,  tor 
a  period  of  more  than  one  year  prior  to  Sep- 
tember 1,  1009,  and  to  the  levy  of  such  tax, 
was  used  wholly  outside  of  the  limits  and 
territorial  jurisdiction  of  the  United 
SUteal" 

Tt  is  manifest  from  what  we  have  said 
that  tbe  response  to  these  two  questions  will 
be  substantially  determinative  of  all  the 
queationa  which  the  certificate  propounds, 
since  it  we  answer  either  of  them  in  tha 
negative,  the  case  will  be  disposed  of  and 
there  will  be  no  occasion  to  reply  to  the 
others;  and  if,  on  the  contrary,  we  anawer 
both  of  them  In  tbe  afTirmstive,  there  will 
he  no  need  to  do  anything  but  state  imr 
reply  to  the  other  questions,  since  the  rea- 
for  subh  reply  will  be  controlled  1^ 
the  opinions  which  we  have  previously  an- 
nounced. We  come  then  to  consider  the 
questions  in  the  order  stated. 

the  slightest  degree  questioning 
that  there  was  power  to  impose  the  excise 
duty  on  the  citizen  owning  a  foreign-built 
yacht  wholly  irrespective  of  the  fact  that 
he  waa  permanently  domiciled  in  a  foreign 
country,  and  putting  out  of  view  all  ques- 
tions concerning  the  nonappli cation  of  the 
statute  to  the  case  in  hand  purely  because 
of  tbe  situs  of  the  yacht  itself,  the  sii^le 
matter  for  decision  Is,  Do  the  terms  of  the 
statute  provide  tor  tbe  payment  by  a  citizen 
of  the  United  State*  who  has  a  permansBt 
residence  and  domieil  abroad  of  an  axelaa 
duty  because  of  the  use  by  him  aa  owner 

charterer  under  the  terms  of  the  statute 
of  a  foreign-built  yaehtT  It  may  not  [S9T] 
be  doubted,  a«  observed  by  the  trial  court  In 
thes9  ua«t  (omitting  the  ccmaideratlOB  of 
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SUPRIJIUE  COURT  OF  THE  UNITED  8TATE& 


taxM  impoMd  on  property  having  a  situs 
within  tb«  juriadiction  of  the  taxing  4u- 
tboritj),  speaking  in  a  general  sense,  that 
the  taxing  power,  wlien  exerted,  it  not 
uauallj  applied  to  those  even  albeit  they 
arc  citizens,  who  have  a  permanent  doi 
or  raidence  outside  of  the  counti;  levying 
the  tax.  Indeed,  we  think  it  mutt  be  con- 
ceded that  the  levy  of  such  a  tax  U  so  be- 
yond th«  normal  and  usual  exercise  of  the 
tAxing  power  as  to  cause  it  to  be,  when 
exerted,  o(  rare  occurrence  and  in  the  full- 
t-st  aenBe  exceptional.  This  being  true,  we 
must  approach  the  statute  tor  the  purpose 
of  ascertainiDg  whether  its  provisions  sanc- 
tion such  rare  and  exceptional  taxation 
Considering  the  text,  we  search  in  vain  (or 
the  express  declaration  of  such  authority. 
True,  it  is  argued  by  the  United  States,  that 
as  the  tax  is  levied  on  any  cititen  using 
foreign-built  yacht,  and  as  any  includes  all, 
therefore  the  statute  expressly  embraces  a 
eitlEen  permanently  domiciled  and  residing 
abroad.  But  this  Hrgument  in  effect  begi 
the  question  for  decision,  which  is  whethci 
the  use  of  the  general  words  ''any  citiien," 
without  more,  should  be  conaidered  as  ex- 
pressing more  than  the  general  rule  of 
taxation;  or,  in  other  words,  can  be  treated 
without  the  expression  of  more  as  embracing 
the  exceptional  exertion  of  the  power  to  tax 
one  permanently  residing  abroad.  As  illus' 
trative  and  throwing  light  on  the  real  ques- 
tion for  decision,  action  taken  by  Congress 
in  exerting  its  taxing  power  is  at  least 
worthy  of  note.  For  instance  the  provi- 
sions of  the  income  tax  law  of  June  30th, 
1B04  (13  Stat,  at  L.  281,  chap.  173),  ex- 
pressly extended  that  tax  to  tliose  domiciled 
abroad,  and  a  like  purpose  is  beyond  doubt 
expressed  in  the  income  tax  of  1913  (sub- 
division 1  of  the  tariff  act  of  October  3, 
1913).  But  without  resting  this  case  upon 
the  implication  against  the  conferring  of  the 
authority  here  claimed  from  tlie  mere  want 
of  eipresa  statement  in  the  statute  of  the 
giving  of  such  exceptional  [298]  power,  and 
treating  such  implication  aa  not,  in  and  of 
itself,  absolutely  conclusive,  we  think  when 
to  the  force  of  such  inference,  even  though 
it  be  limited,  there  is  added  the  weight  aris- 
ing from  that  which  is  expressly  stated  in 
the  statute,  the  conclusion  against  want  of 
power  conferred  to  levj'  the  tax  here  as- 
serted is  established.  This  arises  from  the 
command  of  the  statute  that  the  tax  shall 
be  levied  "by  the  collector  of  customs  of 
the  district  nearest  the  residence  of  the 
managing  owner,"  etc.,  since  the  conse* 
quence  of  such  command  is  to  associate 
residence  with  citin-nship,  and  establishes 
such  a  relationship  between  them  as  to  bring 
about  the  result  which  we  have  just  stated. 
Nor  do  wt  think  there  ia  anything  as  aug- 
•11 


gested  by  the  argument  of  the  United  Statea 
in  the  case  of  hidman  v.  Martinei,  1S4  U. 
8.  OSl,  46  L.  ed.  704,  £!  Sup.  Ct.  Rep.  fiU, 
which  militates  against  the  views  just 
stated;  and  this  slso  is  true  of  the  sugges- 
tion made  in  argument  concerning  the  cir- 
culation by  those  interested  in  the  enact- 
ment of  the  provision  of  a  list  of  yacht* 
which  would  become  subject  to  the  tax  if 
the  provision  was  enacted,  which  liat  in- 
cluded the  yacht  taxed  in  this  case.  The  ex- 
pectations of  those  who  Bought  the  enact- 
ment of  legislation  may  not  be  used  for  the 
purpose  of  affixing  to  I^islatlon  when  en- 
acted a  meaning  which  it  does  not  express. 

For  the  reasons  just  stated  we  conclude 
to  answer  the  second  question  in  the  nega- 
tive, and  not  to  reply  to  the  others,  aa  it 
becomes  unnecessary  to  do  so. 

And  it  will  be  so  certified. 


[S99]  UNITED  STATES 

JAMES  QOKDON  BEJOiETP. 

(See  S.  C.  Reporter's  ed.  20ft-3OS.) 

Inlernal  revenne  ^  eiclae  on  forelgn- 

bntlt     yacht  —  oae     oDtsldc     United 

SUtea. 


States  is  comprehended  by  the  provision  of 
the  Uriff  act  of  August  6,  1{K>9  (36  SUt.  at 
L.  112,  chap,  e,  U.  S.  Comp.  SUt.  Snpp. 
1911,  p.  1197),  S  37,  imposing  an  annual 
excise  tax  based  upon  gross  uinnage  upon 
the  use  of  eveiy  toreign-built  pleasure  yacht 
now  or  hereafter  owned  or  chartered  for 
more  than  six  months  by  any  dtiien  of  the 
United  SUtes. 
[Federsl    tsittfon,    see    Internal    Bevanne^    In 

Direst  8np.  Ct.  1008.] 
Internal  revenue  ^  excise  on  forelpi- 

bollt  yatdit  —  when  dne. 

2.  The  excise  tax  based  on  groaa  tonnage, 
which,  under  the  tariff  act  of  August  &, 
1909,  g  37,  shall  be  levied  and  collected  an- 
nually on  the  1st  day  of  September  upon 
the  use  of  every  foreign -built  pleasure 
yacht  now  or  hereafter  owned  or  chartered 
for  more  than  six  months  by  any  citizen  of 
the  United  States,  became  due  on  the  lat 
day  of  September  following  the  passage  of 
the  act. 

1  Federal    taxation,    see    Interosl    Revenue,    ia 

Digest  Sup.  Ct.  1908.1 

Non. — As  to  what  eonstittttet  dne  procaaa 
of  law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  ZS5;  KunU  v.  Sumption, 

2  L.R.A.    6C5:    Re  Gannon,   S   L.RA.   369; 
Ulman  v.  Baltimore,  11  L.R.A.  224;  Oilman 

Tucker,  13  L.R.A.  304:  Pearson  v.  Yew- 
dall,  24  L.  ed.  U.  S.  43S;  and  Wilson  v. 
North  Carolina,  42  L.  ed.  U.  S.  S85. 

On  implied  right  to  interest  on  taxes  or 
assessmenta — see  note  to  Rochester  v.  Bless, 
«  LJLA.(NJi.)  604. 


tJKlTKl)  STATSS  v.  BENHeTT. 
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Tklldtt;  of  «xclM 
MX  —  territorial  limitations.  | 

3.  Tfae  rule  that  the  nawer  to  tax  depends 
D  juriidictian  of  the  ■ubject-mstter  of 
l«x  has  no  application  to  Federal  taxa- 

[For  olber  cue*,  lee  Interonl  ReTenue  I.  b; 

TaiM,  I.  c.  e,  Id  IMxest  Bup.  Ct.  1908] 
Oonstitattoiial  law  —  dna  process  of  law 

^  excise  tax  —  territorial  limitations. 

4.  CoDitniing  ai  applicable  to  tbc  ate  of 
a  yacbt  wholly  beyond  the  territorial  limits 
of  the  United  State*  tbe  prDvisiDDi  of  the 
tariff  act  of  August  6,  1909,  i  37,  impoa- 
ing  an  annual  excise  tax  upon  the  use  of  a 
foreign-bailt  pleasure  jaeht  owned  or  char- 
tered for  more  than  aix  monllil  b;  an;  citi- 
seu  of  the  United  States,  does  not  render 
the  statute  repugnant  to  tlie  due  proceaa  of 
law  clause  of  the  5th  Amendment  to  tlie 
Federal  Constitution  as  being  in  conflict 
with  obvious  principles  of  juatics,  and  in. 
consistent  with  the  conception  of  represent- 
ative and  tree  government, 

[Far  other  cssei,  see  Con  at  It  at  Ions  I  Law,  IT. 

b.  A,  ai   Internal   Herenue.   I.   b,  Id   Digest 

Bup.  Ct.  1908.] 
Internal  revenne  —  nnlformUir  —  excise 


act  of  August  6,  1909,  g  37,  upon  the  use 
of  foreign-built  pleasure  jacbts  owned  bj 
citizens  of  the  United  States  because  a  like 
tax  is  not  imposed  upon  the  use  of  a  do- 
mritie  yacht  under  simitar  circumstances. 

{For  other  cases,   see  Internal   Rereaue.  I.   b, 

In  Dlceat  Sap.  Ct.  1908.1 
Constltntlooal  law  —  due  process  of  taw 

—  excise  tax  —  discrimination. 

6.  The  imposition  of  an  exciae  tax  based 
upon  gross  tannage  upon  the  use  of  (oreign- 
built  pleasure  jaebta  owned  by  citizens  of 
the  United  State*  without  imposing  a  like 
tax  upon  the  use  of  a  domestic  jacht  under 
similar  circumstances,  as  is  done  by  the 
set  of  August  6,  1909,  §  37,  does  not  render 
that  statute  repugnant  to  the  due  process 
of  law  clause  of  the  6th  Amendment  to  the 
Federal  Constitution  as  being  so  beyond 
the  power  uf  classification  abhorrent  to  the 
sense  of  justice,  and  so  repugnant  to  the 
conceptions  of  free  government  aa  to  be 
void  even  in  the  absence  of  express  constitu- 
tional  limitation. 

IFor  other  csms,  see  CODStltntioDSl  I««,  IT. 

b.  a,  a.  Id  Direst  Sup.  Ct.  1908.) 
Interest  —  on  delinquent  taxes. 

7.  Delinquent  taxes  due  to  the  Federal 
government  bear  interest,  although  no  atat- 
nt«  expressly  so  directs. 

[No.  629.] 

Argued  January  0  and  7,  1914.     Decided 
February  24,  1914. 
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\S   A    CERTIFICATE   from   the  United 
*  State*  Circuit  Court  of  Appeals  tor  the 

Second    Circuit    preAnting    the    following 

questions : 
I.  Docs  the  tax  pnrportlng  to  he  Imposed 

Bt  L.  ed. 


by  g  37  of  the  set  of  Congress,  approved 
August  S,  1909,  apply  to  the  use  of  a  for- 
eign-bnilt  yacht  owned  by.  ■  citizen  of  the 
United  f^tstes,  when  such  yacht,  tor  a  period 
of  more  than  one  year  prior  to  September 
1,  1909,  and  to  the  levy  of  such  tax,  was 
used  wholly  outside  of  the  limits  and  tar- 
ritorial  jurisdiction  of  the  United  Statea. 
Answered  in  the  aflirmative. 

II.  Did  the  tax  purporting  to  be  Im- 
posed by  said  act  of  Congress  operate  retro- 
spectively, so  as  to  be  payable  on  Septem- 
ber 1,  1909,  in  respect  of  the  year  then 
ended,  or  only  prospectively,  so  as  to  become 
first  due  and  payabls  on  September  1,  19I0T 
Answered  in  the  sIKrmative. 

Did  the  whole  amount  of  the  tax 
purporting  to  be  imposed  by  said  act  of 
Congress  become  due  and  paysbte  on  Sep- 
tember 1,  1909,  or  only  such  proportion 
thereof  as  the  time  during  which  the  act 
Has  in  force  at  that  date  bears  to  the  whole 
year?  Answered  in  the  affirmative;  the 
whole  tax. 

IV.  Has  Congress  the  power  to  levy  a  tax 
upon  the  use  by  a  citizen  of  the  United 
States  of  a  yacht  whicli  is  not  actually,  ami 
since  the  year  1D04  was  not  at.  any  time, 
used  within  the  territorial  jurisdiction  of 
the  United  States,  and  which  has  its  per- 
manent situs  in  a  foreign  eountryl  An- 
swered in  the  affirmative. 

V.  Does  said  act  of  Congress,  by  purport- 
ing to  impose  a  tax  upon  the  use  of  foreign- 
built  yachts  alone,  provide  a  valid  tax,  or 
a  valid  claaa ideation  for  purpoaes  of  taxa- 
tion, within  tbc  power  to  lay  and  eolleet 
taxea  delegated  to  Congress  by  the  Consti- 
tution of  the  United  Statast  Answered  la 
the  affirmative. 

VI.  Is  the  tax  purporting  to  be  imposed 
>)y  said  act  of  Congress  in  conflict  with  the 
requirement  of  due  process  of  law  contained 
in  the  5th  article  of  Amendment  to  the  Con- 
stitution □!  the  United  StatcsT  Answered 
in  the  negative. 

VII.  Is  the  United  BUtes  entitled  to  re- 
cover interest  upon  the  tax  imposed  ]ipon  ths 
use  of  foreign-built  yachts  in  and  by  |  S7 
of  the  UriR  act  of  August  S,  19091  An- 
swered in  the  affirmative. 

Aaslatant  Attornt^  General  AdUns  nr- 
gued  the  e»use.  and,  with  Hr.  Karl  W. 
Eirchwey,  filed  a  brief  for  the  Unlt«d 
State*. 

Mr.  William  D.  Onthrlo  argued  tlte 
cause  and  filed  s  brief  for  James  Gordon 
Bennett. 

For  contentions  of  counsel  see  their  brlafs 
as  reported  In  Billings  v.  United  Statsi, 
ante,  606. 
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aupREHB  oomtT  or  ths  uhitgd  states. 


OcK.  Tmt, 


Hr.  Chief  Jnitic*  White  deUvered  the 
opiaion  of  ths  court: 

Bo  f*r  •■  we  deem  it  mftteriAl  to  the 
qneatloa  we  u-e  eaUed  upon  to  anawer,  the 
Mrttflcftte  in  tbii  c»M  ii  u  foIlowB: 

[301]  The  United  Btfttea,  plaintiff  below, 
ned  out  ■  writ  of  erro^  to  thia  court  to  re- 
view a  Judgment  of  the  United  Btatca  circuit 
court  for  the  southern  district  of  New  York 
In  the  above-entitled  cause,  entered  on  July 
C,  I9I1,  dismiiaiug  the  amended  complaint 
of  the  United  States  in  an  action  brought 
against  the  defendant  below  to  recover  the 
tax  imposed  by  g  37  of  the  tariff  act  of 
Anguit  B,  1909  (chap.  S,  36  Stat,  at  L. 
llfi,  U.  B.  Comp.  Stat.  Supp.  1811,  p.  IIBT), 
for  the  year  ended  September  1,  1909,  upon 
the  use  of  the  foreign -built  yacht  'Ly- 
sistrata,'  owned  by  the  defendaat.'' 

After  reciting  the  averment  aa  to  the  as- 
sessment  of  the  tax  by  the  collector,  amount- 
ing to  913,001,  and  the  failure  of  the  defend- 
ant to  pay,  his  cititenship  and  ownership 
of  the  yacht,  and  the  eontormify  of  th« 
assessment  to  the  statute,  the  certiflcate 
states  that  there  was  a  prayer  for  the 
corery  of  the  amount  with  interest.  It 
then  proceeds  to  state  the  answer  of  the  de- 
fendant, setting  up  the  nonregistry  and  . 
enrolment  of  the  yacht,  that  she  enjoyed  no 
protection  or  privileges  of  any  kind  under 
the  laws  of  the  United  States,  and  that  the 
yacht  since  1004  "had  not  been  within  the 
jurisdiction  of  the  United  Stales,  but  bad 
had  a  permanent  situs  within  the  jurjsdic- 
UoB  of  the  Republic  of  France."  The,  cer- 
tificate then  proceeds  to  state  the  facta  as  to 
ownership  of  other  yachta  in  the  United 
States  in  the  exact  words  used  In  the 
awera  in  previous  cases  which  we  have  this 
day  decided,  and  upon  which  the  want  of 
due  process  of  law  was  set  up.  Then  the 
oertiflente  declares  the  United  States  de- 
murred to  this  answer,  and  that  this  ds- 
murrer  was  overruled,  and  the  United  States 
alecting  to  plead  no  further,  there  was  judg- 
ment rejecting  Its  claim,  and  that  error  wa« 
then  prosecuted  to  the  circuit  court  of  ap- 
peals by  the  United  States.  The  seven 
questions  propounded  are  the  equivalent  of 
the  questions  In  the  Qoelet  Cases,  just  de- 
cided [232  U.  S.  293,  ante,  610,  34  Sup.  Ct. 
Bep.  431],  except  there  is  no  question  asked 
concerning  ths  power  to  tax  under  the  statute 
la  ease  ol  the  permanent  domlcl)  of  [SOS] 
ths  owner  in  a  foreign  conntry,  whicb  was 
the  basis  of  the  decision  in  the  Goelet  Uases 
because,  as  is  shown  by  the  certificate,  there 
was  no  assertion  «r  proof  that  there  was  a 
permanent  foreign  domieil  of  the  owner 
this  caae.  So  that  the  first  question  in  t) 
CMS  concerns  tha  liability  of  a  citizen  of 
tha  United  States  having  a  domlell  therein, 
/or  a  tax  on  a  yaoht  owned  and  vaad  dnr- 


Ing  the  taxing  period  outaide  of  the  United 
States,  and  is  as  follows;  "I.  Does  the  tax 
purporting  to  be  impos«l  by  |  37  of  ths 
act  of  Congress,  approved  August  S,  IBM, 
apply  to  the  use  of  a  forelgn-bnilt  yacht 
owned  by  a  citizen  of  the  United  States, 
when  such  yacht,  for  a  period  (rf  more  than 
one  year  prior  to  September  1,  1909,  and 
to  the  levy  of  such  tax,  was  nsed  wholly 
outaide  of  the  limita  and  territorial  jnria- 
diction  of  the  United  Statesl"  And  M  this 
question  is  answered  in  the  affirmative, 
then  the  duty  will  arias  of  deciding  wheth- 
er, because  of  that  aspect,  the  act  la  re- 
pugnant to  the  due  process  clause  of  the 
Constitution,  since  in  determining  tha  con- 
stitutionality of  the  act  ia  the  previona 
eases  we  were  not  called  upon  to  decide 
whether  the  due  process  clause  of  the  Sth 
Amendment  operates  to  prevent  the  levy  of 
such  a  tax. 

The  statute  applies,  since,  under  the  con- 
struction we  have  given  it,  it  clearly  eatab- 
lisbea  three  standards  as  the  basis  of  the 
excise  duty  which  it  imposes;  citizenship 
and  domieil  within  the  United  States,  con- 
trol by  ownership  or  eharUr  ol  a  foreign- 
built  yacht  within  the  terms  of  the  statute, 
and  its  use  by  the  owner  during  the  taxing 
period.  But  tt  said  that  as  in  any  event 
ths  use  which  the  statute  taxes  is  solely  a 
use  within  the  United  States,  therefore  the 
statute  docs  not  embrace  this  case,  since 
the  finding  establishes  that  the  yacht  whose 
use  is  here  taxed  was  wholly  need  and  lo- 
cated outside  of  the  territorial  limita  of  the 
United  States.  We  fail,  however,  to  find  in 
the  provisions  of  the  statute  any  language 
which  would  justify  our  affixing  to  the  word 
"use"  the  restricted  aense  upon  whicb  [303] 
the  proposition  is  bssed.  On  the  contrary,  the 
use  provided  for  in  the  statute  is  un- 
qualified, is  generic,  and  must  be  enforced 
in  that  sense  it  the  statute  is  to  be  given 
ita  plain  meaning.  It  is  true  that  ia  de- 
ciding a  previous  case  we  held  that  the 
statute  would  not  be  construed  without 
clear  intendment  manifested  to  that  effect 
as  including  a  tax  on  a  eitiien  permanently 
domiciled  outaida  of  the  geographical  limita 
of  the  United  States.  But  that  ruling  was 
based  upon  ths  proposition  that  as  a  taxing 
statute  was  usually  confined  to  persons 
within  the  territorial  jurisdiction  of  a  tax- 
ing authority,  and  to  do  otherwise  would 
be  exceptional,  unless  such  view  was  com- 
pelled by  ita  terms,  the  statute  hsre  in- 
volved ought  not  to  be  construed  as  having 
been  adopted  to  accomplish  such  unusual 
and  strange  result.  Tlie  directly  apposite 
is  here  applicable,  since  it  is  usual,  whar* 
the  taxing  power  is  called  into  play  aa  to 
an  individual  domiciled  within  tha  tarrl- 
torial   limits  of   tbs  taxing  aathoriti 
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cauM  the  mmsifettation  of  Uxlng  power  to 
b«  eotenalnoiu  with  the  tuing  authority 
of  the  goTermnent  levjing  th«  tax.  There- 
fore it  follow!  that  the  principle  of  inter- 
pretation previoualj  applied  hu  no  pot- 
libfe  application  to  the  conatructlon  of  tlie 
word  "nae,"  which  we  are  now  eoiuldering. 
The  difference  between  the  two  rules  is 
that  which  miut  exiat  between  not  aMum- 
ing  in  the  one  case  that  aometliing  eicep- 
tiona)  haa  been  done,  and  taking  for  granted 
in  the  other  that  a  power  ciprraaed  em- 
bracea  that  which  la  uaual  and  incidental 
to  ita  exertion.  The  argument  that  the  stat- 
ut«  altonld  not  be  eonatrued  aa  applying  to 
the  uae  of  a  jacht  wholly  beyond  the  terri- 
torial limita  of  the  United  SUtea,  aince  if 
•0  interpreted  it  would  be  repugnant  to  the 
Conatitution,  reata  upon  what  in  effect  ia  a 
misconception  ol  the  elementary  rule  of 
interpretation  that  where  there  are  two 
poaaible  eonatmctiona  of  a  atatute,  one  of 
wbich  will  give  rlae  to  grave  doubt  aa  to  ita 
conatitntionality,  and  the  other  avoid «  auch 
question,  the  latter  will  be  adopted.  [304] 
The  foundation  of  thia  rule  ia  the  possibility 
of  two  eonstruetiona,  and  the  existence  of 
the  grave  donbt  aa  to  constitutionality.  To 
apply  the  rule  in  a  caae  like  this,  where 
neither  of  anoh  conditiona  exiats,  would  be 
to  cauae  an  imaginary  doubt  aa  to  the  con- 
stitutionality of  a  statute  to  render  it  nec- 
essary to  give  to  the  statute  a  wholly  fic- 
titioua  and  unauthorized  meaning;  that  is 
to  aay,  the  effect  of  adopting  the  contention 
would  be  but  to  declare  that  in  every  case 
where  the  construction  of  a  statute  was  in 
issue  its  misconstruction  would  become 
necessary  if  only  it  waa  aaaertod  that,  it 
rightly  eonatrued,  repugnancy  to  the  Consti- 
tation  would  result.  We  come,  then,  to  con- 
sider the  contention  that  when  the  statute 
is  correctly  Interpreted  there  will  arise  a 
conflict  between  its  provisions  and  the  safe- 
goarda  of  the  Constitution,  not  only  for  the 
purpose  of  demonstrating  the  unsoundness 
of  the  aaaertion  of  constitutional  right,  but 
also  with  the  object  of  making  it  clear  that 
even  if  the  atatute  were  susceptible  of  a 
different  eonstmetion  by  reaort  to  subtlety 
of  reasoning  or  reflnement  of  distinction, 
there  ia  nothing  of  auch  gravit;  in  the  as- 
serted constitutional  question  aa  to  lead  us 
to  resort  to  snch  means  in  order  to  avoid 
giving  to  the  atatute  the  meaning  which  we 
have  affixed  to  it,  revlting  from  its  unam- 
biguous text. 

Aa  not  even  an  Intimation  Is  made  in  the 
srguncat  that  any  limitation  on  the  tax- 
ing power  of  Congress  In  this  regard  can 
be  deduced  from  the  provlaions  of  the  Con- 
6S  L.  ed. 


stituttaa  concerning  the  taxing  autliori^, 
,  and  aa  the  only  lUniting  provision  relied 
upon  is  the  due  process  clause  of  the  5th 
Amendment,  it  follows  In  thia  ease,  «■  It  did 
in  the  BllUngs  Caae  [232  U.  8.  £61,  ante,  CM, 
34  Sup.  Ct.  Rep,  421],  that,  afUr.all,  the  as- 
sertion of  want  of  power  mnat  reat  upon  the 
assumption  that  an  attempt  by  the  United 
States  to  tax  the  property  of  a  dtiten  re- 
aiding  within  ita  jnriadietiiHi,  when  anch 
property  ia  beyond  the  territorial  limita  of 
the  United  SUtes,  U  so  in  conflict  with 
(ibviouB  principlea  of  Justice,  and  so  Incon- 
sistent with  [30Q]  every  conception  of  rep- 
resentative and  free  govemmoi^  aa  to  cause 
the  exertion  of  power  to  come  within  the 
limitations  of  the  due  procesa  elause  of  the 
Sth  Amendment.  We  might  well  leave  the 
answer  to  the  contention  when  it  is  thus 
rightly  nndentood  to  result  from  its  mere 
atatcment,  from  the  obvious  misconceptions 
aa  to  the  nature  and  extent  of  the  authority 
<rf  a  sovereign  although  it  be  a  rapresoiU- 
tive  government,  and  from  a  tme  apprceia- 
tion  of  the  privileges  aa  welt  as  the  duties 
arising  from  citlaenship,  and  the  past  and 
recent  axertions  by  Congress  of  the  very 
taxing  authority  wbieh  ia  now  challenged. 
(See  aet  of  June  SO,  1884,  1)  SUt.  at  L. 
281,  chap.  17S.)  We  do  not,  however,  leave 
the  contentions  to  be  deatroyed  by  their 
own  weakness,  but  coma  briefly  to  consider 
tbe  authorities  which  it  ia  Enaiated  maintain 
their  correetnesa,'and  to  point  out  tbe  error 
of  the  reaaoning  upon  which  their  asserted 
applicability  ia  based.  We  do  not  cite  or 
review  the  casea  relied  on  because  we  eon- 
cede  that  the  doctrine  which  it  Is  asserted 
they  decided  is  elementary,  and  In  fact  Is 
the  settled  rule  in  this  court.  The  prin- 
ciple of  the  caaea  la  thus  stated  In  tbe  argu- 
ment: "It  ia  a  settled  rale  of  constitution- 
al law  that  the  power  to  tax  depends  upon 
jurisdiction  of  the  subject-matter  of  the 
tax.  A  long  line  of  unbroken  anthori^  il- 
lustrates this  firmly  eatablished  doctrine 
in  its  various  aapecta,  and  although  the 
caaes  have  all  ariaen  under  state  tax  laws, 
their  reasoning  ia  applicable  to  and  eon- 
trolling  in  the  case  of  a  Federal  tax  act." 
But  the  miaapprehension  eonsiats  not  in  a 
miaconception  aa  to  what  the  eases  relied 
on  decided,  but  in  taking  for  granted  that 
because  the  doctrine  stated  has  been  ap- 
plied and  enforced  in  many  decisions  with 
respect  to  the  taxing  power  of  the  statca, 
that  the  same  principle  is  applicable  to  and 
controlling  as  to  the  United  SUtea  Is  the 
exercise  of  its  powers.  The  oonfuaioa  n- 
anKa  from  not  observing  that  the  rula  ^- 
plied  in  the  caaea  relied  upon  to  maaj  tons 
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of  exerti<ui  ot  atate  taxing  power  ia  based  on  and    ita  relation  to   its  ciUwni,  and  tbdr 

[306]  the  limitations  on  atate  authority  to  relationa  to.  it     It  preBumea  that  gorem- 

taz  reaulting  from  the  distribution  of  pow-  ment  does  not,  hj  ita  verj  nature,  benefit 

era  ordained  b;  the  Cooititution.    In  other  the  citiien  and  his  property  wherever  ftmnd. 

words,   the  whole  argument  proceeds  upon  Indeed,  the  argument,  while  holding  on  to 

the    miataken   auppoaitioa,   which    ii   some-  citizeoship,    belittles    and   deatrofs    ita    ad- 

timea  indulged  in,  ttiat  the  calling  into  being  vantages  and  bleasinga  by  denying  the  poa- 

of  the  government   under  the  Conatltution  seaslon  by  government  of  an  essential  power 

had  the  effect  of  destroying  obvioua  powers  required    to    make    cittixenahlp    etHupletelj 

of  government   instead   of   preserving   and  beneficial. 

distributing  sucb  powera.     The  application  Concluding  from  what  we  bare  just  aai<( 

to   the   atat^   of   the   rule   of    due   procMs  ^^"-^  i^'  Bf'^  question  must  be  answered  in 

relied  upon  comes  from  the  fact  that  their  ^°  affirmative,  it  follows  from  the  consider- 

Bpheres   of   activity   are  enforced   and   pro-  **'<>"■  J"''  '^^^  *■"*  '■•"  »'""  "■»'«''  »• 

tected   by  the   Constitution,   and  therefore  ''»'«'  "P^""^  i"  the  previous  eases  as  to 

it  is  impossible  for  one  staU  to  reach  out  *■>»  °P*^^^>^  ""»  constitutionality  of  the 

and  tax  V^rty  in  another  without  violat-  "»  '?  -ther  respects,  that  tl>e  remaining 

,       .,.     I     J....-        .         u        »!.                   I  questions  must  be  answered  as  follows:    Tbe 

ng  the  Conaftution   for  where  the  power  of  j^^^j^  y^.  ^^^                       y^^  ^^^,^ 

the  one  ends  the  authority  of  the  oUter  be-  ^^^^  ,^^^^  y^.,  ^^^  f^^^^^  y^.  ^j,^  ^^ 
gins.  But  thU  has  no  application  to  the  jj^.  the  aeventh,  relating  to  interest,  Yes. 
government  of  the  United  StaUs  so  far  as  jgog]  ^,  ^y  these  answers  the  right  to 
iU  admitted  tail&g  power  is  concerned.  It  impose  and  collect  the  tax  under  the  facta 
la  coextensive  with  the  limita  of  the  United  lUted  will  be  eatabliahed,  in  »iew  of  what 
Statea;  it  knows  no  restriction  except  wberR  we  shall  say  in  a  case  between  the  same  par- 
one  is  expressed  in  or  ariaee  from  the  Con-  ties  which  follows  this  we  think  it  proper,  to 
stitutioD,  and  therefore  embraces  all  the  obaerve  that  nothing  in  our  reply  to  thcss 
attributes  which  appertain  to  sovereignty  questions  ia  to  be  so  construed  as  to  deprive 
in  the  fullest  sense.  Indeed,  the  existence  the  court  below  of  the  power  to  take  such 
of  such  a  wide  power  is  the  essential  re-  »tepB  as  it  may  deem  necessary  to  avoid  in- 
sulUnt  of  the  limiUtion  restricting  tlie  juatice  if  it  should  be  deemed  that  by  aoms 
states  within  their  allotted  spheres,  for  if  mistake  of  fact  such  a  result  might  occur, 
it  were  not  so,  then  government  in  the  The  anawera  to  the  questions  wiU  be  oerti- 
plenary  and  usual  acceptation  of  that  word  ^f^  '"  ^^o'd""*  'ri*''  the  dir«^oiu  KboTC 
would  have  no  existence.  Because  the  limi-  *'"*"■  .  j  -^ 
Utions  of  the  Constitution  are  barriera  And  it  la  so  ordered, 
bordering  the  states  and  preventing  them 

from  transcending  the  limits  of  their  au-  ^.^«— 
thority,  and  thus  destroying  the  rights  of 

other  states,  and  at  the  same  time  saving  tJNITED  STATES 
their  rights  from  destruction  by  the  other  *■ 
sUtes,  in  other  words,  of  maintaining  and  JAMES  QORDON  BENNETT, 
preserving  the  rights  of  all  the  states,  af- 
fords no  ground  (or  conatructing  an  inagi-  (See  B.  0.  Beporter's  ad.  SOS-410.) 
nary  conatitutional  barrier  around  the  ex- 
terior confines  of  the  United  States  for  the  This  case  is  governed  by  the  decision  la 
purpose    of    shutting    that   government   otf  United  States  t.  Ooelet,  ante,  fllO, 
from  the  exertion  of  powers  which  inherent- 
ly belong  to  it  by  virtiit  of  ita  aovereignty.  [No.  S30.] 
But  it  is  said  in  the  decided  cases  relied  upon, 

the  principle  which  was  announced  tSOT]  Argued  January  0  and  7,  1M4.     Daelded 

was  that  the  power  to  tax  was  limited  by  February  24,  1814. 
the  capacity  of   the  taxing  govemmeDt  to 

afford  that  benefit  and  protection  which  is  „  j,  ^   CEKTIFICATE  from   the  Uniti 

the  t"«  btsis  of  the  right  to  t«,  and  which  {J  g^.^  ^^^  ^^  ^^  ^        ^  ,^  ^^ 

causes,  therefore,  taxation,  where  such  ca-  g^^  circuit  presenting,  iit*r^  Ma,  the 

pacity  to  confer  benefit  nnd  afford  proteo-  que,tion  whether  ths  fxcise  on  ths  uae  of 

■t(on  does  not  exiat,  to  be  a  mere  arbitrary  foreign-built   pleasure   yacbta    may   b«   eol- 

ud  unwartanted  burden.     But  here  again  lected  from  an  owner  permanently  domisilad 

the  COsAuion  of  thought  conaista  in  mistak-  in  another  country.    Answered  In  the  n^ft- 

it^r  the  teoft  and  extent  of  the  sovereign  tivs.    Other  queations  unanswend. 

power  of  tb«  Unlt«d   Bt«t«a  aa  a  nation,  The  facta  an  stated  in  the  <f  inJon. 
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AtaUUnt  AUorary  Oenerml  Adkliut  U- 
gaed  tbe  eanie,  and,  with  Mr.  Karl  W. 
Kinliirer.  filed  *■  brief  tor  the  United  SUtei. 

Mr.  William  D.  Giitbrl«  argued  the 
Muae  and  filed  a  brief  for  Jame«  Qordon 
Bennett. 

F«r  oontentiona  of  eonniel  aec  their  briefe 
■1  reported  in  Billing!  T.  United  SUtaa, 


RAtNBX  ▼.  UMITBD  STATES.  3W,  tU 

ROY  A.  RAINET,  Plff.  In  Err, 
UNITED  STATES.     (No.  74.) 

UNITED  STATES 
HOY  A.  RAINEY.     (No.  627.) 
ROY  A.  RAINEY,  Plff.  In  Err., 


Mr.  Chief  Jnatiee  White  deUvered  the 
opinion  of  the  court : 

The  eeniflcste  diecloKt  that  thia  eaae  In- 
TolTe*  the  right  of  the  Unitad  States  to  re- 
cover an  eiclM  duty  levied  nnder  i  37  of 
tbe  Uriff  act  of  1B09  [36  8Ut.  at  L.  112, 
chap.  6,  U.  S.  Comp.  SUt.  Bupp.  1S11,  p. 
1197],  which  became  due  on  the  Ist  of  Sep- 
tember, IBIO,  on  the  tame  yacht  which  was 
the  subject  of  the  dutj  becoming  due  in 
1S09,  and  which  we  have  passed  upon  in  tbe 
case  fust  decided.  All  tbe  atatementa  as  to 
tbe  complaint  and  answer,  the  submission 
ol  the  case  b;  stipulation  to  the  court  with- 
out a  jury,  the  judgment  rejecting  tbe  claim 
of  the  Unit«d  States,  and  the  prosecution  of 
error  from  the  court  below,  are  in  sub- 
stance like  those  stated  in  the  case  concern- 
ing the  tax  tor  1910  between  the  United 
States  and  Goelet,  this  day  decided  [232  V. 
8.  E93,  ante,  610,  34  Sup.  Ct.  Rep.  431].  As 
the  result  of  this  situation  the  certincati.- 
recites,  differing  In  that  respect  from  the 
Bennett  Cass  just  previously  decided  [232 
U.  S.  299,  ante,  812,  34  Sup.  Ct.  Rep.  433]. 
the  trial  court  made  the  following  finding: 
"Defendant  Is  a  citiien  of  the  United  State*, 
and  for  some  years  past  has  been  domi- 
ciled   in    and    rMident    of    the   Republic   of 

Confomably  to  this  finding  the  second 
quotion  propounded  by  the  court  below  In 
this  case  asks  whether  the  act  applies  where 
the  owner  of  the  yaAt,  although  a  citiien, 
was  permanently'domiciled  and  residing  in 
a  foreign  conntry  for  more  than  two  years 
prior  to  September  1,  ISIO,  [310]  and  to  tbe 
levy  of  anch  tax.  As  for  the  reasons  stated  in 
the  Goelet  Case,  aueh'question  was  answered 
in  the  negative,  it  Allows  that  a  like  i«ply 
must  be  made  here,  and  therefore  there  is 
no  neod  of  replying  to  any  of  the  other 
qneationa.  Iq  deciding  tbe  previous  ease 
between  the  same  parties,  we  made  a  reser- 
vation concerning  the  power  of  the  court  be- 
low to  deal  with  the  former  case  In  the 
future,  because  of  the  fact  that  the  flndings 
in  thla  eaae  are  atwolutely  In  conflict  with 
tbe  state  of  thinga  exhibited  In  the  previous 
Bennett  Case.  Our  order  will  be,  second 
question  answered  In  the  negative,  and  the 
«ther  qneatfons  not  answered. 

And  it  wlU  be  so  certified. 
IS  L.  nd. 


T^flTED  STATES.     <No.  7S.) 

UNITED  STATES 

ROY  A.  RAINEY.     (Mo.  628.) 

(See  8.  C.  Reporter's  ad.  810^17.) 

Debt  —  action  In  pcraonnm  tor  tni. 

1.  An  action  in  penoitom  will  lie  againat 
the  owner  for  the  recovery  of  the  excise  tax 
imposed  by  the  act  of  August  6,  1909  (16 
SUt.  at  L.  112,  chap.  6,  U.  S.  Comp.  SUt. 
Supp.  .1911.  p.  1197],  g  37,  upon  the  use  of 
foreign-built  pleasure  yachts. 

(For  otber  eases,  see  Debt.  II.;  Jadnoent.  II. 

b.  In  Dlsesr  Bcp.  Ct.  IMS.) 
Internal  revenne  —  excise  on  foreigil- 

bnllt  yacht  —  when  due. 

2.  The  excise  tax  based  on  gross  tonnage, 
which,  under  tbe  tariff  act  of  August  S, 
1909.  I  37.  shall  be  levied  and  coUected  an- 
nually on  the  1st  day  of  September  upon  tbe 
use  of  every  foreign-built  pleasure  yacht 
now  or  hereafter  owned  or  chartered  for 
more  than  six  months  bv  any  clticen  of  the 
United  State*,  became  due  on  the  1st  day 
of  September  following  the  passage  of  the 

[Federal    taxation,    see    Internal    Revenue,    la 

Dlsest  flop.  Ct.  1908.) 
Internal   revenue  —  excise  on  forelfn- 

bollt  yacht  —  charterer  or  owner. 

3.  The  six  months  clause  in  tbe  tariff  aet 
of  August  B,  1909,  g  37,  ImpoHing  an  annual 
excise  tax  to  be  levied  and  collected  npon 
the  use  of  every  foreign-built  pleasure  yacht 
now  or  hereafter  owned  or  chartered  for 
more  than  six  months  by  any  citizen  of  tha 
United    States,    applies   only    to  charterers, 

lE'edersl    taistloo.    see   lotemal    Revenge,   la 
Digest  Bop.  Ct.  1908.1 

Note. — Aa  to  what  constitutes  due  process 
of  law,  generally, — see  notes  to  People  ▼. 
O'Brien,  2  L.R.A.  2E5;  Kunti  v.  Sumption. 
2  L.RJL.  655;  Re  Gannon,  6  L.R.A.  369; 
Ulman  v. ' Baltimore,  11  L.R.A.  224;  Oil- 
man V.  Tucker,  13  L.R.A.  304;  Pearson  t. 
Yewdall,  £4  L.  ed.  U.  B.  436;  and  Wilson 
V.  North  Carolina,  42  L.  ed.  U.  S.  8U. 

Generally,  on  statutes  part  valid  and  part 
invalid — see  notes  to  Titusville  Iron  Work* 
V.  Keystone  Oil  Co.  1  L.R.A.  363,  and  Fu- 
etU  (Jounty  v.  People's  t  D.  Bank,  10  LJLA. 
196. 

Aa  to  what  are  acta  for  raising  revennt 
which  must  originate  in  tha  lower  oranch  of 
the  legislature — see  note  to  Northern  Cova- 
tles  InvHt.  Trust  t.  Bears,  8S  L.R.A.  lU. 
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Inlcriul  rerenue 
ciM  tax. 

4.  ThB  unifonnitT  clauM  of  U.  B.  Contt. 
art.  1,  I  8,  is  not  violated  b^  tht  ezc'rM  Ux 
baaed  upon  grou  tonnage  levied  bj  the  act 
of  August  6,  leOQ,  I  37,  upon  the  ute  of  for- 
eigu-built  pleasure  yacht*  owned  bj  citi- 
cens  of  the  United  States  because  a  like 
tax  ii  not  impoied  upon  tbe  u*e  of  a  domea- 
tie  jracht  under  ■imilar  circumitancea. 
[For  otber  eases,  see  Internal  BereBae,  I,  b.  In 

Dlsest  Sup.  (X   leoS.l 
Const Itntlonal  law  —  due  proceu  of  law 

-.excise  tax  —  discrimination. - 

fi.  The  imposition  of  an  excise  tax  based 
upon  gross  tonnage  upon  the  use  of  toreigu- 
built  pleasure  jsclits  owned  b;  citizens  of 
the  United  States  without  imposing  a  like 
tax  upon  the  use  of  a  domestic  yacht  under 
■imilar  circumstances,  as  is  done  b;  the 
act  of  Augusts,  IflOB,  g  37,  ' '  — '" 


Federal  Constitution,  as  being  so  beyond 
the  power  of  claasifl cation,  abhorrent  to  the 
sense  of  justice,  and  so  repugnant  to  the 
conceptions  of  free  government  aa  to  be  void 
even  in  the  abaene«  of  express  constitu- 
tioDal  limitation. 
(Far  other  cniie*,  see  Coni<tltntlonal  Law,  IV. 

b,  e,  a.  In  Dlsest  8ap.  O.  IDQS.J 
Statutes  —  wbea   TalldUy  may  b«  as- 
sailed —  Invalid  In  part. 

6.  The  question  of  the  pouible  invalidity 
of  the  ad  valorem  duty  of  3S  per  cent  pre- 
scribed bj  tbe  act  of  Aupst  6,  1909.  g  37, 
as  an  optional  alternative  to  the  annual 
excise  tax  based  upon  gross  tonnage  imposed 
bj  that  section  upon  the  use  of  foreign- 
built  pleasure  yachts,  will  not  be  considered 
in  an  action  for  the  recovery  of  the  annual 
tonnage  tax,  since  the  provisions  concerning 
Ute  ad  valorem  tax  are  separable  from  those 
concerning  the  annual  tax. 

[For  other  canes,  see  Statutes,  I-  d,  3;  I.  d.  4, 
In   Digest  Sup.  Ct.   1908.) 

Treaties   ^   conflict    with    sabsequeni 
atainte  —  vested  rights. 

7.  Tbe  enforcement  of  the  annual  excite 
tax  based  upon  groat  tonnage  imposed  by 
ths  tariff  act  ol  August  fi,  190B,  |  37,  upon 
the  use  of  foreign -built  pleasure  yachts 
owned  by  citizens  of  the  United  States,  even 
If  destructive  of  rishts  vested  '     " 


•  of  riDhts  ' 
hy  the  treaty  of  July  3,  181B  {B  SUt  at  L. 
S28),  with  Great  Britain,  does  not  for  that 
reason   deprive  the   owner   of   his  property 
without  due  process  of  law. 
tror  other  cases,  sot  Tnatlea.  20-30,  78.  T4; 

ConsdtntloDsl    Law,   IV.  e.   In   Direst  Sop. 

Ct  ieos.1 
Statntes  —  valldltj  —  rereiiBe    blU  — 

nmendmeat  by  Senate. 

8.  The  requirement  of  D.  B.  Const,  art. 
1,  I  T,  that  revenue  bills  must  originate  in 
the  House  of  Repreaentativea,  does  not  in- 
validats  the  provision  of  the  tariff  act  ol 
Angnat  S,  1909,  |  37,  imposing  an  excite 
tax  baaed  on  grosa  tonnage  upon  the  uae  of 
foreign-built  pleasure  yachts,  which  was 
V    yj^  Senate  a*  "" 


propossd  i^ 


the  bill  itself  originating  in  the  House  af 
Rpprescntativet. 

I  For  other  cases,  see  Btttntsa,  I.  a,  !■  DliaM 
Sup.   Ct.   190B.I 

[Nos.  74,  S2T,  73,  and  628.] 

Argued  January  0  and  7,  IS14.     Decided 
Febr"»fy  24,  1914. 

TWO  WRITS  OF  ERROR  to  ths  Circuit 
Court  of  ths  United  States  for  the 
Southern  District  of  New  York  to  review 
a  judgment  enforcing  without  interest  a 
claim  ol  the  United  States  for  an  excise  tax 
upon  a  foreign-built  pleasure  yacht.  Modi- 
fied by  awarding  inteieat,  and  at  modified 
affirmed.    Also 

TWO  CERTIFICATES  from  tbe  United 
Statea  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  presenting  the  quesUon  of 
tbe  right  of  the  United  States  to  recover 
interest  on  the  amount  of  the  tax.    Unan- 

See  same  case  below,  No.  74,  190  Fed. 
36S;  and  see  190  Fed.  372,  for  the  deoUion 
below.  In  a  consolidation  of  the  present  case. 
No.  73,  with  those  of  other  parties  named 
in  that  report. 

The  tacts  are  stated  in  the  opinion. 

Mr.  O.  Andrade,  Jr.,  argusd  the  eanac 
and  Sled  a  brief  tor  Roy  A.  Rainey: 

Statutes  levying  taxes  or  duties  on  sub- 
jects or  cititens  are  to  be  construed  moat 
strongly   against  th»  government. 

United  States  v.  Wiggleaworth,  2  Story, 
369,  Fed.  Cas.  No.  10,690;  American  Net 
A  Twine  Co.  v.  Worthington,  141  U.  S.  468, 
35  L.  ed.  B21,  12  Sup.  Ct.  Rep.  fi6;  Benziger 
v.  United  States.  192  U.  8.  38,  48  L.  ed.  331, 
24  Sup.  Ct.  Rep.  189. 

An  act  of  Congress  will  always  be  con- 
strued prospectively  it  possible,  and  not 
retroactively: 

United  SCatea  v.  Hetb,  3  Cranch,  399,  8 
L.  ed.  479;  Murray  v.  Gibson,  16  How.  421, 
14  L.  ed.  766;  McEwen  v.  Den,  24  How. 
242,  IB  L.  ed.  672;  Harvey  v.  Tyler,  2 
Wall.  328,  17  L.  ed.  871;  Bohn  t.  WaUrsoo. 
17  Wall.  596,  21  L.  ed.  737;  Twraity  Per 
Cent  Cases,  20  Wall.  179,  22  L.  ed.  339. 

The  3S  per  cent  duty  is  a  direct  tax,  and 
void  because  not  apportioned. 

Pollock  V.  Farmers'  Loan  k  T.  Co.  IBS  U. 
S.  601,  39  L.  ed.  HOB,  IB  Sup.  Ct  Rep.  912. 

An  excise  tax  Is  an  indirect  tax. 

Hylton  V.  United  States,  3  Dall.  171.  I 
L.  ed.  656. 

Indirect  taxes  ars  subject  to  the  requirs- 
ment    of    territorial   uniformity, 

Knowlton  v.  Moore,  178  U.  8.  41,  44  L. 
ed.  see,  20  Sup.  Ct  Rep.  747. 

"The  use  and  snjoyoient  of  proper^. 
tM  V.  8. 
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It  praeticftllj  an  interchangeable  term  with 
"proper tj"  itaeU.  Property  is  of  teIim 
tmtj  ■•  It  ia  uaed  and  enjoyed. 

Folkiek  T.  Farmera'  Loan  k  T.  Co.  lupra. 

A  legal  Uemption  from  a  demand  made  by 
another  ia  a  vested  right,  which  the  legia- 
ktore  may  not  interfere  with.  Even  an  ex- 
praned  purpose  that  an  act  shall  have  such 
ntroactlve  effect  ia  without  avail. 

Letria  *.  PennsylvaDia  R.  Co.  220  Pa.  323, 
IS  L.R.A.(N.S.)  279,  60  At).  821,  13  Ann. 
Caa.  1142;  Coo\ty,  Const.  Lim.  p.  628. 

Congress  has  do  power  to  retroactively 
annul  a  treaty,  if  in  so  doing  it  deHtroyi 
vsated  righta. 

United  Stat«a  v.  Reese,  S  Dill.  406,  Fed. 
C^  No.  1S,13T;  Chew  Hcong  v.  United 
eutea,  112  U.  8.  036,  2S  L.  ed.  770,  G  Snp. 
Ct.  Hep.  266;  Hamilton,  Madison  k  Jay, 
Federalist,  No.  64. 

The  interpolation  of  g  ST  was  not  an 
"amendment"  hy  the  Benata. 

Re  Poinsylvania  Teleph.  Co.  2  Chester, 
Co.  Rep.  131;  Warren  v.  Crosby,  24  Or.  668, 
34  Pac.  061 ;  SUte  ts  rel.  Rice  v.  Smith,  35 
Minn.  257,  28  N.  W.  241;  Story,  Const.  4tb 
ed.  p.  022,  note. 

Aatifltant  Attorn^  Oeneral  Adkliu  ar- 
gued the  cause,  and,  with  Mr.  Karl  W. 
Kirch w^,  filed  a  brief  tor  the  United 
SUtes. 

For  their  contentions,  see  their  brief  as 
reported  in  Billings  V.  Uuitad  States,  ante, 


Mr.    Chief    Justice  IVbttc    delivered   the 
cpinion  of  the  court: 

The  flrat  two  of  th«  foregoing  easea  re- 
late to  a  tax  beeoDiing  due  on  the  1st  ol 
September,  ISOS,  and  the  other  two  to  • 
tax  becoming  due  on  the  Ist  of  September, 
1S10,  the  taxes  in  all  cases  tiaving  been 
levied,  pnraaant  to  |  37  of  the  tariff  act  ot 
1909  [36  SUt  at  L.  112.  chap.  6,  U.  S. 
Comp.  SUt.  Supp.  1011,  p.  1197],  on  the 
British  built  yacht  Cassandra,  owned  by  tbs 
plaintiff  in  error.  In  these  cases,  as  in 
those  arising  under  the  same  act,  which  we 
have  juat  decided,  the  certificates  of  the 
circuit  court  ot  appeals  are  here  because  of 
writs  ot  error  from  that  court  prosecuted 
b;  the  United  States  for  the  purpose  of  re- 
viewing the  action  of  the  trial  court  in  re- 
jecting a  demand  tor  interest,  and  the  two 
other  cases  are  hers  on  direct  writ  ot  error 
to  the  eourt  below,  to  review  ita  action  in 
upholding  the  tax.  In  both  the  eases 
brought  directly  here,  the  pleadings  ot  the 
government  asaerted  tlie  eitivnship  irf  the 
defendant,  the  nae  of  the  yacht  during  the 
taxing  period,  and  the  othM  atatutory 
[Sl«]  eaaentials  to  Bx  liability.  The  ansi 
not  traversing  eitlianship,  ownership,  or 


set  up  the  same  defensea  aa  were  urged  in 
the  cases  we  have  just  decided,  somewhat 
however,  reiterated  and  chsnged  In  form'ol 
statement,  and  other  defenses  not  made  In 
the  previous  eases.  In  the  flrat  direct  caM^ 
judgment  was  rendered  in  favor  of  the  gor- 
cmment  tor  the  tax  by  submission  on  bill 
and  ansner.  In  the  second  a  like  judg- 
ment was  rendered,  the  case  having  been 
submitted  by  stipulation  to  the  court  with- 
out a  jury;  and  in  that  case  the  finding 
of  fact  made  bj  the  court  aa  to  the  use  of 
the  yacht  is  as  follows:  "During  the  period 
from  the  said  2fith  day  of  June,  1908,  the 
date  when  the  defendant  purchased  the  said 
yacht,  to  the  1st  day  ot  September,  1910, 
the  yacht  was  used  by  the  defendant  both 
in  the  waters  ot  the  United  SUtca  and  In 
the  watere  ot  foreign  countries,  aa  well  aa 
on  the  high  eeas;  and  in  the  year  immedi- 
ately preceding  the  first  day  ot  September, 
1910,  the  said  yacht  was  used  by  the  de- 
fendant continuously  In  the  waters  of  the 
United  States,  except  for  the  period  from 
June  20,  1910,  to  July  30,  1910,  when  she 
was  used  by  the  defendant  on  a  cruise  to 
the  Quit  of  St.  Lawrence." 

Separate  assignments  of  error  were  made 
in  the  two  cases  which  are  here  on  direct 
review,  and  are  referred  to  and  discussed 
in  the  arguments  at  bar.  They  are  nil.  In 
ttoth  cases,  however,  embraced  in  the  ten 
separate  propoaitions  stated  in  the  argn- 
ment,  and  both  cases  will  therefore  be  dia- 
posed  of  by  briefly  considering  and  deciding 
them.  In  doing  so  we  ahall  bring  the  sev- 
eral aisignmenla  under  common  headings, 
for  the  purpose  of  avoiding  repetition,  Firat, 
that  the  court  erred  in  holding  there  waa 
authority  to  bring  an  action  in  peraonam 
against  the  awnef~for  the  recovery  of  the 
tax.  This  is  disposed  of  by  the  reasoning 
adopted  in  the  Billings  Caae  [232  U.  8.  Ml, 
ante,  B06,  34  Sup.  Ot.  Rep.  421],  in  passing 
on  the  question  of  liability  for  intereat. 
Second,  that  error  was  committed  in  hold- 
ing the  first  instalment  of  [31B]  the  tax 
waa  due  in  September,  1900,  and  in  deciding 
that  the  six  months'  clause,  under  the  section 
in  question,  "applied  only  to  the  charterer, 
and  did  not  apply  to  the  owner  ot  a  for- 
eign-built yacht"  Third,  that  error  waa 
committed  in  deciding  that  the  tax  did  not 
violate  the  due  process  clause  ot  the  5th 
Amendment,  snd  was  not  in  eonfliet  with 
the  uniformity  clause  of  article  1,  |  8,  ot  the 
Constitution.  These  grounds  also  are  dis- 
posed of  by  the  opinion  in  the  Billings 
Caae.  Fourth,  that  error  was  committed 
in  not  deciding  that  |  37  of  the  act  ot  IBOO, 
"in  so  tar  aa  It  lays  a  dn^  of  S6  per  eent 
ad  valorem,  ia  a  direet  tax  and  void  ba- 
cause  not  apportioned,  in  contravention  «( 
article  1,  |  2,  and  arUde  1,  |  »,  of  tiM 
•It 
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CoDBtitutioti  of  the  United  SUtea."  Tbi* 
propaaition  !■  concerned  witli  tbe  wcond 
pkTagrapfa  of  tbe  kct  in  queetion,  wliieb 
give*  k  right  to  the  owner  o(  foreign-built 
jKchta  to  comiiiutation,  ■■  followi: 

"In  lieu  of  the  inDUal  tax  above  pre' 
•eribed  the  owner  of  any  foreign-built  jacht, 
pleaiure  boat,  or  vewel  above  described 
maj  pa;  a  duty  of  tbirty-flve  per  centum 
ad  valorem  thereon,  and  lucb  yacht,  plea- 
sure boat  or  vesael  shall  thereupon  be  en- 
titled to  all  tbe  privilege*  and  aball  be  sub- 
ject to  all  tbe  requirements  prescribeil  by 
aectlon*  forty -two  hundred  and  fourteen, 
forty-tvo  hundred  and  fifteen,  forty-two 
hundred  and  seventeen,  and  forty-two  bun- 
dled and  eighteen  of  the  Ssvisnl  Statutes 
U.  S.  Comp.  Stat.  1901,  pp.  2846-2M7,  and 
act  amendatory  thereto,  in  the  aame  man- 
ner as  if  said  yacht  bad  been  built  in  tbe 
United  States,  and  shall  be  subject  to  ton- 
nage duty  and  light  money  only  in  the 
same  manner  as  if  said  yacht  bsd  been 
built  in  the  United  BUtes." 

We  think  the  reasons  given  in  the  com- 
prehenaive  opinion  of  the  lower  court  in 
ruling  adversely  on  this  proposition  are  so 
conclusive  that  we  adopt  them  and  make 
them  our  own.    The  court  said : 

"The  owner  is  not  required  to  pay  this  duty. 
He  is  merely  given  the  option  to  pay  it. 
In  its  nature  it  would  [316]  seem  to  be 
a  duty  on  imports,  and  such  duties  are  not 
held  to  be  direct  taxes  requiring  apportion- 
ment. But  it  is  unnecessary  to  pass  upon 
this  question.  These  actions  are  for  the  re- 
covery of  the  annual  tonnage  tax,  and  the 
validity  of  tbe  ad  valorem  tax  is  no',  in- 
volved. The  provisiooa  concerning  that  tax 
are  aeparable  from  those  coneerning  the  an- 
nual tax.  The  one  is  not  dependent  upon 
the  other,  and  there  is  no  indication  that 
Congress  would  not  have  adapted  tbe  one 
without  the  other.  Under  such  conditions 
it  ia  well  settled  that  unconstitutional  pro- 
visions may  be  separated  from  legal  provi- 
sions, and  effect  be  given  to  tbe  latter." 
[190  Fed.  362.1 

Fifth,  that  error  was  committed  in  not 
holding  that  enforcement  of  the  tax  "would 
destroy  rights  vested  in  the  defendant  un- 
der the  British  treaty  of  July  3d,  IBIG  [8 
Stat,  at  L.  see],"  and  would  tor  such  rea- 
son "deprive  the  defendant  of  his  property 
without  due  process  of  law."  Tbe  court  be- 
low adequately  disposed  of  this  contention 
upon  reasons  which  we  also  approve  and 
adopt. 

The  court  saidi 

"Tba  defendant  does  not  claim  to  be  a 
Britiah  subject,  and  it  is  by  no  means  clear 
that  he  is  entitled  to  invoke  the  proteo- 
tion  ol  the  treaty.  But,  however  that  may 
be.  It  U  well  settled  that  when  a  trea^ 
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is  inconsistent  with  a  snbaeqnait  aet  of 
Congress,  the  latter  will  prevail.  Taylor 
V.  Morton,  2  Curt.  C.  C.  4M,  Fed.  Cas.  No. 
13,789;  and  see  Whitney  *.  Bobertaon,  184 
U.  S.  ISO,  31  L.  ed.  380,  8  Sup.  Ct.  Rep. 
466;  Head  Money  Case*  [Edye  v.  Robert- 
son), 112  U.  S.  S8D,  2B  L.  ed.  TSB,  S  Snp. 
Ct.  Rep.  247 ;  Cherokee  Tobaceo  ( Boudinot 
V.  United  States).  11  Wall.  616,  20  L.  ed. 
227 1  Rope*  V.  Clinch,  8  Blatchf.  304,  Fed. 
Cas.  No.   12,041. 

"Treaties  are  contracU  between  nationa, 
and  by  the  Constitution  are  made  the  law 
of  the  land.  But  tbe  Constitution  does  not 
declare  that  tbe  law  so  established  shall 
never  be  altered  or  repealed  by  Congress. 
Grood  fsith  toward  tbe  other  contracting 
nation  might  require  Congress  to  refrain 
from  making  any  etiauge,  but  if  it  does 
act,  its  enactment  becomes  the  controlling 
'  law  in  this  country.  The  other  nation  may 
{  have  ground  for  complaint,  but  [317]  every 
person  ia  bound  ta  (4>ey  the  law.  And  as  a 
I  corollary  it  follows  that  no  person  acquirea 
\  any  vested  right  to  the  continued  operation 
of  a  treaty." 

Sixth,  that  error  was  committed  in  not 
deciding  that  g  37  of  the  act  was  void, 
"as  it  is  a  bill  for  raising  revenue,  and  it 
originated  in  the  Senate  and  not  in  tb* 
House  of  Representatives,  in  contravention 
to  article  1,  g  7,  of  the  Constitution  of  the 
United  States."  Without  intimating  that 
there  is  judicial  power,  after  an  act  of 
Congress  has  been  duty  promulgr.ted,  to 
inquire  in  which  House  it  originated,  for 
the  purpose  of  determining  ita  validity,  and 
upon  the  assumption,  tor  the  sake  of  the 
argument,  that  such  power  may  be  in- 
voked, again  we  think  the  court  below  dia- 
posed  of  tbe  contention  upon  a  ground  en- 
tirely satisfactory,  which  we  adopt  and 
approve,  the  court  saying: 

"I  am  also  satiafled  that  the  section  in 
question  is  not  void  as  a  bill  for  raising 
revenue  originating  in  tbe  Senate,  and  not 
in  tbe  House  of  Representatives.  It  ap- 
pears that  tbe  section  Was  proposed  by  the 
Senate  aa  an  amendment  to  a  bill  for  rais- 
ing revenue  which  originated  in  tbe  Houaa. 
That  is  aufficient.  Having  became  an  ca- 
rolled and  duly  authenticated  act  of  Con- 
gress, it  is  not  for  this  court  ta  detenni_j 
whether  the  amendment  was  or  was  aot 
outaide  the  purposes  of  the  original  bilL" 

Following  tbe  practice  adopted  in  tha 
cases  previously  decided,  and  treating,  as 
we  did  in  these  cases,  the  United  States  as 
here  on  a  cross  writ  of  error  complaining 
of  tbe  refussi  to  allow  Interest,  it  tollowa 
that  tbe  questions  asked  by  tbe  circuit  eoort 
of  appeals,  covered  by  tbe  certificates,  need 
not  be  answered,  and  that  the  judgmenta 
of  the  oourt  below  in  tbe  easei  on  direct 
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vrit  of  errir  In  m  ti  m  the^  rejected  the 
elaJm  of  iatereit  will  be  modiBed  to  tbe  ex- 
tant neeewmT7  to  allow  aueh  elalm,  vid  In 
other  reapixte  will  t"  affirmed.  Therefore 
oar  order  will  be,  modified  end  •fflnned. 


[S18]  BENJAMIN  P.  HAItHISON,  Becre^ 
ttij  of  SUte  of  the  Bute  of  OkUhoma, 
Appt, 


(See  S.  C.  Reporter*!  ed.  31S-334.) 

BenwvBl   of    cansea   ^   reatrjctlon    or 

rt^t    bj    BtaM   —    forelen    Intorstatc 

1.  The  right  of  a  foreign  interatate  rail- 
way carrier  doing  buainees  in  Oklahoma  to 
remove  to  a  Federal  eonrt  a  ault  brought 
agalnat  It  in  an  Oklahoma  court  hj  a  citi- 
lea  and  reeident  of  that  state  ii  unconsti- 
tutionaltj  abridged  by  the  pioviaioat  of 
Okla.  act  of  Maj  2S,  1908,  for  tbe  imme- 
diate revocation  of  the  licenae  or  charter 
to  do   buaineae   within   the   atate  of    every 

Craon,  firm,  or  corporation  who  iball  assert 
any  court  of  that  state  a  domicil  within 
another  state  or  foreign  country,  and  for 
the  puniihment  by  extraordinary  penaltiea 
of  the  doing  of  buaineae  within  the  atate 
after  the  licenae  or  charter  ahall  have  beon 
•0  revoked. 

(For  other  cisea,  lea  Renoval  at  Cnuaea  II. 
a;  CorporatloD*,  XII.  b,  S.  In   Dtjteet  Sap. 


Stales  —  Immanltr    fn>m     anlt  —  salt 

against  olDcera. 

i.  A   suit   to   enjoin    atate   officers    from 
violating,  under  the  sanction  of  a  state  stat- 
ute,  the  conatitutional   righta  of   the  com- 
flainant,  is  not  a  suit  against  the  state. 
Tor  otbcT  cases,  see  States.  IX.  c,  2,  In   Dl- 

Esst    Bop.    Ct.    1608.1 
SUtntee  —  Inralld  tn  part. 

3.  The  oneonstitutionality  of  the  attempt 
to  prevent  access  to  the  Federal  courts, 
made  by  the  provisions  of  Okla.  act  of  May 
80,  1S08,  for  the  immediate  revocation  of 
the  license  or  charter  to  do  business  within 
the  state  of  every  person,  firm,  or  corpora- 
tloa  who  shall  assert  in  any  court  of  that 
state  a  domicil  within  another  state  or  for- 
eign country,  and  for  the  punishment  by 
extraordlnaiy  penalties  of  the  doio^  of  busi- 
Besi  within  the  state  after  the  license  or 
eharter  shall  have  been  so  revoked,  renders 
Invalid  alao  that  part  of  the  statute  which 


Imposes    a    local   oitiienshlp    and    domicil 
upon  every  person,  firm,  or  corporation  do- 
ing business  nitbin  the  state. 
[Por  other  easea.  aee  Butmcs.  I.  d,  1.  la  Dl- 

Best    Bnp.   Ct.  1908.1 
Pleading  —  striking  out  —  matt«rs  li>- 
relevnnt  to  iasuca. 

4.  Averments  challenging  the  foreign  dU- 
cenship  of  a  corporation  are  properly  stiiok- 
en  from  the  answer  in  a  suit  broujjit  t^ 
aueh  corporation  in  a  Federal  court  to 
enjoin  atate  offieiala  from  enforcing  a  for- 
feiture of  ita  rl^ht  to  do  buainesa  in  the 
atate  becauae  of  its  aasertion  of  a  right  to 
remove  an  action  agalnat  it  from  a  atate 
court  to  a  Federal  court,  since  such  mat- 
ters are  properly  cogniiable  only  where  pre- 
aented  in  an  appropriate  manner  and  at 
the  proper  time  to  the  Federal  tribunal, 
which  has  a  right  to  pais  upon  them  when 
considering  the  propriety  of  the  removal 
which  is  prayed. 

[For  other  caecs,  aee  PleadlaK.   L  ^  In  Di- 
gest  Sup.   Ct.  IftOS.] 


Submitted    November     4,     191S.     Decided 
February  '24,  1914. 

APPEAL  from  the  Circuit  Court  of  tke 
United  Statea  for  the  Weatom  District 
of  Oltlaboma  to  review  a  decree  enjoining 
state  officials  from  enforcing  a  forfeiture 
of  the  right  of  a  foreign  corporaUon  to  do 
busineaa  in  the  atate,  incurred  by  ita  asaer- 
tion  of  the  right  to  remove  an  action  agalnat 
it  from  a  atate  to  a   Federal  eonrt.     At- 

See  aame  case  below,  171  Fed.  480. 

Statement  by  Mr.  Chief  Juatice  Wbltoi 
The  St.  Louia  A  San  Franclaco  Hallroad 
Company,  a  corporation  chartered  under  the 
laws  of  Hissouri,  and  a  citlEen  and  resi- 
dent of  that  atate,  owned,  controlled,  or 
operated,  for  the  purpose  of  interatate  and 
intrastate  commerce,  many  hundreds  of 
miles  of  railway  in  Oklahoma,  and  extend- 
ing into  adjoining  states  and  beyond.  These 
tines  existed  and  were  operated  by  the  com- 
pany-, some,  It  may  be,  before  the  terri- 
tory of  Oklahoma  was  organized,  and  nfost, 
if  not  all,  before  Oklahoma  was  endowed 
with  statehood.  The  lines  composing  ths 
system  originated  in  Tarin  is  Charters,  some 
enacted     by    Congresa,    accompanied    witb 


Note. — On  recognition  or  ezclnaion  of 
foreign  corporation — aee  note  to  Cone  Ex- 
port ft  CommiaaiMi  Co.  v.  Poole,  24  LJlJt. 
£89. 

On  revocation  of  corporate  license  for  re- 
aM>Tal  of  cauae  to  Federal  court — see  note  to 
Pmritt  T.  Security  Mut  L.  Ina.  Co.  1 
LJt.A.(N£.)   1019. 

On  suits  against  state  officers  as  suits 
■gainst  state — see  notes  to  Sanders  v.  Sai- 
ton,  1    L.R.A.(NA)   727;   Ex  parte  Young, 


13  L.I{.A.(N.S.)  932)  Louisville  A  N.  R.  Co. 
v.  Burr,  44  L.R.A.fN.S.)  189:  and  Beers 
V.  Arkansas,  16  L.  ed.  U.  B,  »fll. 

On  suits  against  Federal  officers  or  agents 
as  suits  against  United  States — see  nine  to 
Louisiana  t.  Qsrfleld,  58  L.  ed.  U.  B.  BS. 

Generally,  on  statutea  part  valid  and 
part  invslid— eee  notes  to  Tttasvllla  Iron 
Works  T.  Keystone  Oil  Co.  1  L.R.A.  3U, 
and  Fayette  County  v.  People's  ft  D.  Bank, 
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grant  of  land,  and  other!  hj  territorial 
grant.  The  'Unified  system  resulted  from 
forecloanrei,  conHolidationa,  etc.  Id  10OB 
the  company  wu  sued  by  a  citizen  and  rest- 
dent  of  Oklahoma,  in  a  court  of  that  state. 
On  the  ground  of  divereitf  of  citisenship  a 
petition  and  bond  in  due  form  and  aeucn- 
able  time  were  filed  bj  the  company  for 
lemoval  to  the  circuit  court  of  the  United 
Statea  for  the  western  district  of  Oklahoma. 
What  action  was  taken  by  the  state  court 
does  not  appear,  but  presumably  the  peti- 
tion waa  denied, — the  following  document 
haTing  been  iaeued  by  the  secretary  of  state; 

[S£0]  SUte  of  Oklahoma. 
Ravoeation  of  Charter  of  St.  Louis  A  San 

Franeiaeo    Railroad    Company    in    Okla- 
homa. 

Quthrie,  Oklahoma,  August  E9tb,  1908. 

In  the  District  Court. 

Gertrude     Ooode,     Administratrix    of     the 

Estate    of    Frank    R.    Qoode,    Deceased, 

Plaintiff, 

*■. 
St.  Louii  &  San  Francisco  Railroad  Com- 
pany, a  Corporation,  Defendant. 
Petition   for    Removal    and    to   the    Circuit 

Court    of    the    United    States. 
8UU  of  Oklahoma, 

Comanche  County: 

Having  received  due  and  legal  notice  from 
J.  T.  Johnson,  judge  of  the  district  court  of 
Comandis  county,  that  the  above-named 
corporation  defendant,  8t.  Louis  &  San 
Francisco  Railroad  Company,  has  filed  a 
petition  for  removal  to  the  United  States 
court,  a  certified  copy  of  which  is  on  record 
in  the  ofSee  of  the  secretary  of  state  at 
the  Capitol  in  the  city  of  Quthrie,  in  tht 
■tata  of  Oklahoma. 

Therefore,  I,  Leo  Meyer,  assistant  secre- 
tary of  state  and  now  acting  secretary  of 
state  of  the  state  of  Oklahoma,  by  author- 
ity Invested  In  me  under  |  4  of  house  bill 
No.  lai,  approved  by  the  govemor  of  the 
aUte  of  Oklahoma,  C.  N.  Haskell,  Hay  Z6th, 
IBOS,  do  hereby  declare  the  license  ol  the 
said  St.  Louis  A  San  Francisco  Railroad 
Company  to  transact  business  In  the  state 
of  Oklahoma  forfeited  and  revoked. 

In  testimony  whereof,  I  have  set  my  hand 
and  canted  4o  be  affixed  the  great  seal  of 
the  state. 

Done  at  the  atj  of  Quthrie  this  29th  day 
of  August,  a.  D.,  1908. 

[Seal.]  Lm)  Heyer, 

Acting  Secretary  of  State. 

[S21]  Thereupon  the  suit  which  ii  now 
before  us  was  commenced  by  the  railroad 
eempany  against  the  secretary  of  state  and 
hta  aaalstant,  aeeking  to  enjoin  them  from 
giving  effect  to  the  eerttflcate,  w  In  any  w^ 


disturbing  or  interfering  witli  the  eompaay 
in  carrying  on  business  in  the  state.  With 
much  amplitude  of  statonent  the  tonraa 
and  history  of  the  Utle  of  the  varioua  rail- 
roads forming  part  of  the  complainant's  sys- 
tem in  Oklahoma  were  enumerated.  In  ad- 
dition to  asserting  that  rights  secured  to 
the  corporation  by  the  state  Constitution 
had  been  denied  by  the  action  complained 
of,  violations  of  the  Constitution  of  the 
United  States  were  specifically  asserted 
on  the  tallowing  grounds:  First,  because 
the  state  law  under  which  the  secretary  of 
state  had  purported  to  act,  and  the  action 
taken  thereunder,  constituted  an  unwar- 
ranted interference  on  the  part  of  the  state 
and  its  officers  with  the  judicial  power  of 
the  United  States)  second,  because  the  at- 
tempt to  exclude  the  company  from  the 
state,  and  prevent  It  from  doing  huaiBeaa 
therein,  under  the  circumstances  stated, 
was  repugnant  to  the  commerce  clause  of 
the  Constitution,  the  due  process  clause  of 
the  14th  Amendment,  and  the  eontraet 
clause,  the  latter  being  based  on  the  aa- 
scrtion  tbat  the  congressional  and  l^isla- 
tive  acts  by  which  the  roads  forming  part 
of  the  system  of  ths  company  had  been  in- 
corporabsd  constituted  contracts  giving  a 
right  to  do  business  in  Oklahoma  which  that 
state  had  no  power  to  impair.  The  court 
allowed  a  restraining  order.  The  bill  was 
demurred  to  on  the  ground  of  want  of  juris- 
diction and  want  of  equity.  The  demurrer 
waa  overruled.  The  court,  ii)  an  elaborata 
opinion,  expounded  its  reaaoni  for  so  doing, 
holding  tbat  it  had  jurisdiction  because  of 
diversity  of  citizenship,  the  complainant 
t>eing  a  citizen  .of  Missouri,  and  the  defend- 
ants, citiiens  and  reaidents  of  Oklahoma. 
In  reaching  this  conclusion,  the  court  an- 
alyzed the  various  transactions,  foreclosure, 
and  consolidations,  etc.,  by  which  ths  rail- 
road company  had  acquired  the  lines  [3SS] 
composing  its  system,  and  held  that  there 
was  nothing  in  any  of  them  which  destroyed 
the  Missouri  eitiienship  of  the  complainant. 
It  moreover  hehi  in  any  event  there  waa 
ample  ground  for  jurisdiction  becauae  of 
the  constitutional  rights  asserted. 

As  to  the  allied  want  of  equi^  in  the 
bill,  the  court,  after  lUting  that  the  obvi- 
ous purpose  of  the  legislation  under  which 
the  secretary  of  state  had  acted  as  deduced 
from  its  text,  waa  to  prevent  the  removal 
of  eauaea  from  the  state  to  a  court  of  the 
United  BUtes,  deelarMi  that  the  defendant 
in  argument  bad  so  conceded.  It  waa  de- 
cided that  the  state  was  without  authority 
to  legislate  (o  that  effect,  and  therefore  tlw 
law  in  question  and  the  action  of  the  aeere- 
tary  of  state  taken  under  it  were  void  be- 
cause of  repugnancy  to  the  ConatituUim 
of  the  United  SUtee.  The  answer,  \7hlch 
Ml  V.  S. 
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WM  then  filed,  admitted  the  in corpo ration 
of  the  complkiouit  in  UiiHouri,  And  the 
dtiseiiBhip  in  OkUhomt  of  the  defendants, 
H  well  ■•  the  juiiedictionBl  amount.  Ths 
•Uegationi  of  the  compUint  ■■  to  inter- 
ference with  the  anthoritjr  of  the  conrti 
of  tha  United  State*  aa  to  the  commeree 
and  contract  olausea  of  the  Conatitution 
and  the  due  proecaa  and  equal  protection 
dauaei  of  the  14th  Amendment  were  sought 
to  be  travened  bj  eopioua  a*eniienta  eon- 
eerning  the  lubject.  Finally  it  wa«  aaaert- 
«d,  1,  that  the  Misaouri  corporation  was 
nerer  anthorlxed  to  acquire  any  railroad  in 
cither  the  Indian  or  Oklahoma  teTritor;p, 
and  it  therefore  bad  no  itanding  to  aaiert 
aa  a  Miaaouri  corporation,  ita  ownerabip 
and  control  irf  audi  roads  as  a  hasla  lor 
renoral;  S,  that  in  forming  the  line  or 
lines  of  railway  which  constituted  its  aja- 
tem,  the  eomplalnant  had  consolidated 
parallel  and  competing  roada,  In  violation 
of  the  anti-trust  lawa  of  the  territory  and 
of  the  state  of  Oklahoma,  as  well  as  tl^ 
law  of  the  United  States,  and  therefore  the 
corporation  was  not  in  a  position  to  aasert 
ita  Uisaouri  citiienahip;  and  3,  that  the 
acquisition  bj  the  complainant  of  various 
[323]  roada  forming  parts  of  its  system, 
which  were  covered  bj  charters  granted  by 
Congresa  or  by  Oklahoma  territory,  waa  in 
conflict  with  such  chartera,  and  for  this  rea- 
ton,  moreovw,  the  corporation  could  not  be 
heard  to  assert  its  Missouri  citizenship. 
An  exception  of  the  complsinant  to  the  rele- 
vancy of  the  three  grounds  just  stated  was 
maintained,  and  th^  were  stricken  from 
the  answer.  By  agreement  between  the 
parties,  the  present  appellant,  the  suecee- 
eor  in  oHlce  aa  secretary  of  state,  waa  sub- 
stituted aa  defendant.  Thereupon,  the  case 
having  been  snbmitted  to  the  court  on  bill 
and  answer,  a  decree  was  entered  perpetual' 
ly  enjoining  the  aecretary  of  atate  from  giv- 
ing efl^ect  to  the  order  of  revocation,  or 
interfering  with  or  disturbing  the  com- 
plainant in  the  tranaaetion  of  its  buainesa 
in  the  state.  It  was  expressly  decreed  that 
the  act  of  the  legislature  of  Oklanoma  upon 
which  the  action  of  the  secretary  of  atate 
was  taken  was  void  and  unenforceable  be- 
cause of  ita  repugnancy  to  the  Constitution 
of  the  United  States.  This  appeal  waa  then 
taken. 

Hr.  Charlea  West,  Attorney  General  of 
Oklahoma,  and  Ur.  Ben  F.  Harrison,  sub- 
mitted the  cause  for  appellant: 

The  best  reason  for  believing  the  aet  did 
not  intend  to  hinder  the  Federal  courta  is 
because  It  must  necessarily  tail  to  accom- 
plish that  purpose. 

Southern  R.  Co.  v.  Allison,  ISO  U.  B.  330, 
47  L.  ed.  lOBO,  £8  Sup.  CL  Bep.  713. 


It  will  be  claimed  that  the  Oklahoma  aet 
ia  within  the  reasoning  of  Herndon  v.  Chi- 
cago, R.  I.  ft  P.  B.  Co.  818  U.  S.  136,  0«  L. 
ed.  B70,  30  Sup.  Ct.  Bep.  633 ;  Pullman  Co.  t. 
Kanaas,  216  U.  S.  E6,  64  L.  ed.  37B,  30  Sup. 
Ct  Rep.  232;  Ludwig  *.  Western  U.  lel^. 
Co.  816  U.  S.  146,  54  L.  ed.  423,  30"  Sop. 
Ct.  Rep.  280;  Southern  R,  Co.  t.  Orecne, 
216  U.  B.  400,  54  L.  ed.  E36,  30  Sup.  Lt. 
Rep.  SBT,  IS  Ann.  Caa.  1247;  Western  U. 
Teleg.  Co.  v.  Kanea^  816  U.  S.  1,  54  L.  ed. 
3GS,  30  Sup.  Ct.  Bep.  ISO. 

In  all  of  those  easea  the  statute  was  held 
to  be  either  a  direct  interference  with  inter- 
state commerce,  or  elM  to  discriminate 
against  companies  doing  interstate  com- 
merce, and  in  each  instance  was  held  to  vio- 
late the  obligation  of  a  contraot.  It  will  be 
noticed  that  the  other  acts  operated  Upon 
foreign  corporations  differently  than  upon 
tha  domestic  corporations,  and  thus  caused 
a  discrimination  against  the  foreign  eor- 
poratiiMS  engaged  In  interstate  commerce. 
The  Oklahoma  act  works  no  such  diacrimina- 
tion,  and  therefore  is  to  be  decided  under 
the  authority  of  Security  Mut.  L.  Ins.  Co.  v, 
Prewitt,  202  U.  S.  248,  50  L.  ed.  1014,  M 
Sup.  Ct  Rep.  61S,  6  Ann.  Caa.  317;  Doyle 
V.  ContinenUl  Ins.  Co.  94  U.  S.  635,  M 
L.  ed.  148;  National  Council  v.  State  Conn- 
cil,  203  D.  S.  163,  SI  L.  ed.  137,  27  Snp. 
Ct.  Rep.  46. 

As  far  aa  Jurisdiction  111  tha  Federal 
courts  is  concerned,  there  is  an  indisputable 
presumption  of  law  that  the  citiienahlp  of 
corporationa  is  in  the  atate  which  originally 
created  them. 

St  Louis  ft  B.  F.  R.  Co.  V.  James,  Ul  n. 
S.  645,  40  L.  ed.  B02,  16  Bup.  Ct.  Rep.  S21. 

But  thia  does  not  in  any  way  intarfere 
with  the  requirement  that  corporatioas  be 
domiciled  in  the  state,  or  the  prohibition 
against  such  corporations  having  two  doml- 
cils,  one  in  and  one  out  of  the  state,  and  tha 
requirement  that  residence  should  not  be 
subject  to  change,  and  the  provision  that  the 
effect  of  an  attempt  to  migrate  might  be 
the  forfeiture  of  the  rigbta  in  this  state. 

Thomp.  Corp.  483—195;  Martlne  v.  Inter- 
national L.  Ins.  Co.  63  N.  T.  339,  13  An. 
Rep.  629;  State  ei  rel.  Safford  v.  Topeka 
Water  Co.  69  Kan.  161,  62  Pac  422;  Aa- 
pinwall  V.  Ohio  ft  M.  R.  Co.  80  lud.  4S2,  88 
Am.  Dee.  329;  State  ex  reL  Childa  v.  Park 
ft  K.  Lumber  Co.  63  Minn.  330,  49  An. 
St  Rep.  616,  69  N.  W.  1048;  Sinunon*  v. 
Norfolk  ft  B.  8.  B.  Co.  118  N.  C.  147,  S8 
L.R.A.  677,  87  Am.  St.  Rep.  614, 18  8.  E.  117 ; 
State  ex  rel.  Atty.  Oen.  t.  Milwaukee,  I.  8. 
ft  W.  R.  Co.  46  Wia.  679;  Com.  ex  rel.  At^. 
Oen.  V.  Pittsburg  ft  C.  R.  Co.  68  Pa.  26; 
North  ft  South  Rolling  Stock  Co.  v.  People, 
147  III.  234,  84  L.R.A.  462,  36  N.  E.  603; 
8ta(«  T-  Southern  p.  a.  Oo.  24  Tex.  80; 
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People   ex   rcL    Piatt   *.   OakUnd    County  Ur.  Chief  Jaittee  WbU«,  after  rnakinc 

Bank,   1   Dougl.    iMteh.)    282;    Uuylar   *.  the  loregoing  atatement,  delivered  the  opm- 

Cragin  Cattle  Co.  40  M.  J.  £q.  392,  S  At).  Ion  of  the  court: 

274.  We  have  ataM  the  eaae  only  to  the  «• 

The  atatute  ia  not  an  interference  with  tent  i.eceuary  to  make  clear  the  queatlona 

ioteratate  commerce.  caaential  to  be  decided. 

WaterH-Pierce  Oil  Co.  v.  Teui,  177  U.  S.  Ibe  auignmrnts  of  error  in  general  terma 

45;  44  ^.   ed.  604,  20   Bnp.   Ct.  Bep.  61B;  auail  the  overruling  of  the  demurrer,  tiM 

Louiaville  A  N.   R.    Co.   r.   Kentucky,    1S3  striking  of  matter  from  the  answer,  and  tbc 

U.  B.  fil2,  SIS,  46  L.  ed.  304,  306,  22  Sup.  flnat    decree'.      The    prupoaitiona,    however, 

Ct.  Bep.  96.  which   are   urged   at   bar  to  auatain   tbeaa 

->.            ,wr    ■..    -.^              J  n    n    .III.  general  aaiignments,  are  numeroui  and  we 

Me«r»    W.  F.  Kr.na  and  B.  T.  Miller  ^^^.^^  .^  ^»^  _^^  redundant.     To  con- 

«ibmitted  the  can.)  tor  *ppen«=  ,id„  them  in  the  order  in  which  tb^v  are 

.^^o""'"*  ^""^  "/  ^'  Oklahoma  act  ^^^  ^^,,,^    ^.^^     ^^..       ^.^^  ^  ^      j. 

of  1008   la  to  prevent  foreign  corporation»  ^^^     ^^^j  ^^     ^^„  confusion.     We  hlpoce 

doii«  buameaa  in  Oklahoma  from  invokLajg  jj,          ^  the  mere  order  ii,  which  tb.y  .re 

juriadiction  of  the  Federal  «>«rta  in  that  .^ated  ia  th.  argument,  and  come  to  con- 

aUte.     If  auch  be  the  puiyoee  of  the  act.  ^-^^^   j,,*    fundamenUl   proposition,    nece^ 

it  ia  ineffectual  to  that  end.                       „„  wry  to  be  Uken  [32S]  into  view  in  order 

Buck  Stove  t  Range  Co    v    V.ckers    226  ^^  ^rtermine  whether  the  court  below  waa 

U.  B.  205.  67  L.  ed.  189,  33  Sup.  U^  Rep.  ,;  ^^  .^  folding  that  the  law  under  which 

41 1  Hemdon  v.  Chicago.  R.  1.  k  P.  R.  Co.  ^^e  secreUry  of  .Ute  acted,  as  well  aa  the 

218  U.  8.  136,  64  L.  ed.  070.  30  Sup.  Ct.  Rep.  ,,j.„„  „,  ,l^  ^g^^^  „,.   '.^^^  1^„^  ,„. 

63S;   Ludwig  v.  Western  U.  Teleg.  Co.  216  ^^.i^ent  with   the  judicUl  power  ol   the 

U.  S.  146.  54  L.  «i.  423,  30  Sup.  Ct    Rep.  United  Statea.  reserving  until  that  i.  don. 

280;  Pullman  Co.  v.  Kanaaa.  21«  U.  S.  M,  ^^^^  gep.rate  consideration  of  the  propori- 

84  L.  ed.   378,  30   Sup.  Ct.   Rep.  232;    St.  jj„„,  ^^^^  ^„  ^,  „,             ^^^  if  ,^ 

LoaU  A  S.  F.  R.  Co.  v.  James.  101  U.  S.  645.  ^^  ^^^,                         ^ 

40  L.  ed.  802,  16  Sup.  Ct.  Rep.  621 ;  Soutl,-  /j           ^^;  ^  j„ul,ted  that  the  Judicial 

oni  R.  Co.  V.  Greene.  216  U.  S.  400,  54  L.  ed.  „  „,   the  United   SUte.  as  created   by 

838.   30   Sup.    Ct.   Rep.   287.    IB   Ann.   tae.  j^e  Constitution  and  provided  for  bv  Coo- 

IMTj  Southern  P.  Co.  v.  Denton.  146  L'.  S  pursuant    to    iti    constitutional    «n- 

M2.  30  L.  ed.  943,   13  Sup.  «.   Rep.   44;  thority   is  a   power   wholly   Independent  of 

Southern  R.  Co.  v.  Allison,  100  U.  S.  326,  ^ate  action,  and  which  therefore  the  aev- 

47  L.  ed.  1078,  23  Sup.  Ct.  Rep.  713;  Inter-  ^ml  aUte*  may  not  by  any  exertion  of  an- 

national  Textbook   Co.   v.  Pigg,  217   U.    S.  y,ority  in  any  form,  directly  or  indireetly, 

81,  64  L.  ed.  678,  27  L.R.A.{N.8.)   493,  SO  destroy,   abridge,   limit,    or    render    ineOlcs- 

8mp.  Ct  Hep.  481,  IB  Ann.  Cas.  1103;  West-  jjoug.    -xh^  doctrine  >■  ao  elementary  m  U> 

en  U.  Teleg.  Co.  v.  Kanaaa,  216  D.  8.  1,  rBquire  no  citation  of  authority  to  snrtain 

M  L.  ed.  365,  30  Sup.  Ct.  Rep.  i90.  jt.     Indceed.    it  Stands   out   so   plainly    aa 

The  statute  in  question  ia  void  because  ane  of  the  easeutial  and  fundamental  con- 
it  Ii  an  indirect  interference  with,  and  im-  ceptiona  upon  which  our  constitutional 
poaea  a  direct  burden  upon.  Interstate  com-  ,y,tem  reste,  and  the  linm  which  deSne  It 
merce.  .re  so  broad  and  so  obvious,  that,  unlike 

Atlantic  Coast  Line  R.  Co.  v.  Wharton,  gome  of  the  other  power*  delegated  by  tht 

207  U.  S.  32S,  52  L.  ed.  2.10,  28  Sup.  Ct.  Rep.  Conatltution,  where  the  lin&.  of  distinction 

121;   Buck   Stove  A  Range  Co.   v.  Vickera,  ^g   i„a    clearly    defined,    the    attempta   to 

228  U.  B.  206,  67  L.  ed.   189,  33  Sup.  Ct.  transgresa  or  forget  them  bare  been  ao  iu- 

Rep.  41;  I.  M.  Darnell  A  Son  Co.  v.  Mem-  fr«quent   aa  to   call   for  few   occasiona   fM 

phia,  208  U.  8.  113.  62  L.  ed.  413,  28  Sup.  their  statement  and  application.    However, 

CL  Rep.  247 ;  Gibbons  v.  Ogden,  9  Wheat.  1.  though  infrequent,  occasiona  have  not  bean 

8  L.  ed.  23;  Heyman  v.  Southern  R.  Co.  203  wanting,   eapecially    on    the  subject   of  the 

U.  B.  270,  51  L.  ed.  176,  27  Sup.  Ct.  Rep.  removal  of  causes  with  which  we  are  now 

104,  7  Ann.  Cas.  1130;   Ludwig  t.  Western  doling,    where    the    general    principle    has 

U.  Teleg.  Co.  218  U.  S.  146,  G4  L.  ed'.  423,  been  expounded  and  applied  ao  aa  to  eanae 

ao  Sop.  Ct.  Rep.  280;  Pensacola  Teleg.  Co.  tfae  subject,   even   from  the  mere  point  of 

T.  Weatem  U.  Teleg.  Co.  06  V.  8.  1,  24  L.  ,iew  of  authority,  to  be  beyond  the  domain 

ed.  708;  Pullman  Co.  *.  Kansas,  216  U.  8.  of  all  poaaible  controversy. 

SO,  S4   L.  ed.  378,   30   Sup.   Ct.  Rep.  232;  See  lor  general  question,  Bx  parte  Younc, 

lUarick  v.  Pennsylvania,  208  U.  S.  507,  SI  209   U.   8.    123,   02   L.   ed.    T14,    13   LJLA. 

L.  Ml.  205,  27  Sup.  Ct.  Rep.  ISO;  Weatem  (N.6.)  932,  28  Sup.  Ct.  Rep.  441.  14  Ann. 

U.Teleg.  Co.  T.Kansas,  216  U.S.  1,64  L.mI.  Caa.   704;   Reagan  v.   Farmers'  I.oan   A  T. 

toe,  SO  Sup.  Ct  Kep.  190.                             ■  Co.  154  U.  8.  So2,  391,  38  L.  cd.  1014,  1021, 
0M^ 
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4  InUn.  Com.  Sep.  660,  14  Sup.  Ct.  Rep. 
10«T;  BcM  V.  Reynolds,  113  U.  S.  73,  77, 
2B  U  ad.  027,  028,  6  -Sup.  Ct  Rep.  377; 
IfwliioiiTillB  Trkction  Co.  v.  St.  Bernard 
Uin.  Co.  IBS  U.  B.  23B,  2fi2,  4Q  L.  ed.  462, 
467,  ZS  Sup.  Ct.  Bep.  ZSl,  ftnd  on  aubject 
of  removal,  Southem  P.  Co.  t.  DentoD,  146 
U.  S.  e02,  30  L.  ed.  042,  13  Bup.  Ct.  Rep. 
44;  St.  LouU  ft  S.  F.  R.  Co.  t.  JamM,  iSl 
U.  S.  04B,  40  L.  «d.  802,  10  Sup.  Ct.  Bep. 
681;  [3S0]  Southern  R.  Co.  v.  Allieoo,  IBO 
U.  S.  326,  47  L.  cd.  1078,  23  Sup.  Ct  Rep. 
713  J  UerndoD  v.  Chicago  R.  I.  ft  P.  R.  Co. 
218  U.  S.  130,  54  L.  «d.  S70,  30  Sup.  Ct. 
Bep.  633. 

With  tbii  general  principle '  in  hand  let 
ua  come  to  fix  one  or  more  of  the  eeipntiali 
of  the  right  to  remove  as  a  prelude  to 
tMtliig  the  aasailed  statute  and  the  action 
taken  under  it.  In  the  tiret  place,  the 
right,  nnreatraioed  and  un  penalized  b; 
state  aetioQ,  on  cotnpliance  with  the  forma 
Required  by. the  lav  of  the  United  States, 
to  uk  the  removal  of  a  cause  pending  in 
a  state  to  a  United  States  court.  It  obvious- 
ly of  the  very  essence  of  the  right  to  remove 
conferred  by  the  law  of  the  Ui.ited  States. 
In  the  second  place,  as  the  right  given  to 
remove  by  the  United  States  law  is  para- 
nouDt,  it  rcaulta  that  it  is  also  of  the 
essence  of  the  right  to  remove,  that  when  an 
issue  of  whether  a  prayer  for  removal  was 
rightfully  asked  ariaea,  a  Federal  qucitian 
rcaolta  which  is  determinable  by  the  courts 
of  the  United  States  tree  from  limitation 
or  interference  arising  from  an  exertion  of 
state  power.  In  the  third  place,  as  the 
right  freely  eriats  to  seek  removal  un- 
checked or  unburdened  by  state  authority. 
and  the  duty  to  determine  the  adequacy  of 
a  prayed  removal  is  a  Federal,  and  not 
m  state,  question,  it  follows  that  the  statea 
are,  In  the  nature  of  things,  without  au- 
thority to  penallie  or  punish  one  who  baa 
sought  to  avail  himaelf  of  the  Federal  right 
of  removal  on  the  ground  that  vfae  removal 
aaked  wai  unauthorized  or  illegal.  Let  us 
come,  then,  to  the  text  of  the  statute,  with 
the  object  of  determining  its  constitution- 
■lity. 

Its  Ist  section  provides  "that  the  donilcil 
of  every  person,  Arm,  or  corporation  con- 
ducting a  bnalneaa  in  person,  by  agent, 
through  an  olBre,  or  otherwise  transacting 
hustness  within  the  state  of  Oklahoma,  and 
which  has  complied  with  or  may  comply 
with  the  Conatitiition  and  laws  of  the  state 
of  Oklahoma,  shall  be  for  all  purposes 
deemed  and  held  to  be  the  state  of  Okla- 
homa." The  2d  section  providea  for  the  Imme- 
diste  revocstion  of  "the  license  or  chsrter 
to  do  business  within  the  state  of  [330] 
Oklahoma  of  every  person.  Arm,  or  corpora- 
tion  eonductfng  a  business  in  person,  1^ 
sr  lb  ed.  40 


agent,  through  an  office,  or  otberwise  trans- 
acting business  within  said  state  of  Okla- 
homa, who  shall  claim  or  declare  in  writ- 
ing before  any  court  of  hiw  or  equity  within 
said  state  of  Oklahoma,  domicil  within  an- 
other state  or  foreign  count./."  [Ukla. 
Laws  of  May  26,  1908.]  The  3d  sention 
makes  it  the  duty  of  the  judge  of  any  court 
before  which  any  claim  of  foreign  dmnicil 
ia  made  within  the  contemplation  of  the 
2d  section  to  at  once  make  report  of  tha 
fact  to  the  secretary  of  state,  and  to  trans- 
mit to  that  officer  a  copy  of  the  claim;  and 
the  4th  section  imposes  on  the  secretary  of 
state  the  diity  immediately,  on  the  receipt 
of  such  report,  and  copy  of  the  declaration, 
to  "declare  the  license  or  charter  of  any 
person,  firm,  or  corporation  so  filing  said 
claim  or  declaration  forfeited  and  revoked;" 
and  the  6th  causes  it  to  be  a  misdemeanor 
subjecting  to  a  penalty  of  not  leas  than  ona 
thousand  nor  more  than  five  thousand  dol- 
lars each  day  or  part  of  day,  for  any  per- 
son whose  license  or  charter  ia  revoked,  to 
do  business  in  Oklahoma  in  confiict  with 
the  prohibitions  of  the  statute. 

White  the  proviaiona  of  the  statute  are 
dependent  one  upon  the  other,  and  are  uni- 
fied in  the  sense  that  they  all  are  com- 
ponent* of  a  common  purpose,  that  is,  tend 
to  the  realization  ol  one  and  the  aama 
l^islstive  intent,  ito  provisions,  neverthe- 
less, for  the  purpose  of  analysis,  are  plain- 
ly twofold  in  character;  that  is,  one,  tha 
compulsory  citlsenship  and  domicil  within 
the  state  which  the  1st  section  imposes, 
and  the  other,  the  prohibition  which  the 
statute  pronounces  against  any  assertion 
in  a  court  of  the  existence  of  any  other 
citizenship  and  domicil  than  that  which  tha 
statute  ordains,  and  the  means  and  penal- 
ties provided  for  sanctioning  such  prohibi- 
tion. Although  theoretically,  the  first 
would  seem  te  be  the  more  primary  and 
fundamental  of  the  two,  since  the  second, 
after  all.  consists  but  of  methods  provided 
for  making  the  first  [331]  operative,  tht 
second,  from  the  point  of  view  we  are  exam- 
ining, is  the  primal  consideration,  since  It 
directly  deals  with  the  assertion  in  a  state 
conrt  of  a  right  to  remove,  and  provide*  the 
mechanism  which  was  deemed  to  be  effectual 
te  rrnder  the  assertion  of  such  right  Im- 
possible. Tn  oths'  words,  the  difference  be- 
tween Its  two  proTittons  la  that  which  exista 
between  an  attempt  on  the  one  hand  t« 
render  the  enjcymfnt  of  *  Federal  right 
impossible  by  arbitrarily  creatinr  a  flcH- 
tioua  legal  ststns  incompatible  with  tha  ax- 
istence  of  the  rigiit,  and  on  the  other  hand 
the  formulation  of  such  prohibition!  and 
the  establishment  ol  such  penalties  againit 
the  attempt  to  avail  of  the  Federal  right 
__  ._   g  it  te  be  impoasibU  to  aiaeit  iL 
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Coining,  then,  to  consider  the  BtatutB  [rom 
tlie  HcoDd  or  latter  point  of  viev,  we  think 
it  is  clear  that  it  plainly  and  obviouily 
forbids  a  resort  to  the  Federal  courts  on 
the  ground  of  diversity  of  citizenship  in  the 
contingency  conteniplated,  punisbi-s  by  ex.- 
trmordinary  penalties  aoj  assertion  of  • 
right  to  remove  under  the  laws  of  the 
Cnited  States,  and  attempts  to  divest  the 
Ped«r*l  courts  of  their  power  to  determine, 
if  isane  arises  on  the  subject,  whether  there 
is  a  right  to  remove.  Indeed,  the  statute 
goei  much  further,  eince,  irhen  an  applica- 
tion to  remove  is  made.  In  order  to  prevent 
a  Jndlcial  consideration  of  its  merits  even 
by  the  state  court,  it  in  effect  commands 
tbe  Judge  of  such  court,  on  the  making  of 
the  application,  to  refuse  the  same,  and 
to  certify  the  fact  that  it  was  made  to  a 
state  executive  ofhcer  to  the  end  that  such 
offleer  should,  without  judicial  action,  strip 
the  petitioning  corporation  of  its  right  to 
do  business,  besides  subjecting  it  to  penal- 
ties of  the  most  destructive  character  as  a 
means  of  compelling  acquieicence.  When 
tbe  nature  of  the  statute  is  tlus  properly 
apprecirted,  nothin;;  need  lie  further  said 
to  manifest  its  obvious  repugnancy  to  the 
Constitution,  or  to  iletnonatrate  the  correct- 
ness of  the  decree  of  the  court  below. 

The  conclusion  just  stated  leaves  us  .mly 
the  duty  of  [332]  separately  snd  briefly  re- 
ferring to  some  of  the  propositions  pressed 
in  argument;  (a)  the  contention  that  be- 
eanse  the  object  of  the  suit  was  to  enjoin 
state  officers  from  violating  the  constitution- 
al rights  of  the  complainant,  it  was  therefore 
a  snit  against  the  state,  and  nft  maintain- 
able, is  BO  plainly  in  conflict  with  the 
settled  doctrine  to  the  contrary  that  we 
do  not  further  notice  it.  (b)  Tbe  conten- 
tion so  much  Insisted  upon,  that  the  act 
sfaould  not  be  declared  unconstitutional  be- 
eanse  it  does  not  discriminate,  we  assume 
refers  to  the  provision  of  the  statute  creat- 
ing an  arbitrary  standard  of  state  citisen- 
sblp  snd  domicil ;  but,  as  we  see  no  pos- 
slbili^  of  separating  that  provision  from 
the  unconstitutional  attempt  to  prevent  ac- 
cess to  the  courts  of  the  United  SUtes. 
there  is  no  occasion  to  further  deal  with 
the  subject  of  discrimination.  If,  ho\vever, 
we  were  to  sepsrst  1.  consider  it,  st  once 
it  is  to  be  observed  that  tbe  contention 
proceeds  upon  a  self-evident  misconreption. 
which  is  tbis:  that  II  oiffy  wrong  be  tndla- 
ertminately  d<»e,  it  becomes  rightful,  (c) 
The  proposltitm  that  the  constitutionality 
of  tbe  atatnte  aad  the  action  taken  under 
it  is  supported  by  the  decisions  in  Doyle  *. 
Oeittinental  Ina.  Co.  94  U.  S.  536,  24  L.  ed. 
14B.  and  Becnrity  Mut.  L.  Ins.  Co.  v. 
Prewitt,  SOe  V.  8.  S4B,  SO  L.  *d.  1014,  2« 
Bvp.  Ot.  Bep.  OIV,  S  Ann.  Cas.  317,  ia,  we 
•It 


think  plainly  unfounded.  Those  eases  in- 
volved atate  legislation  as  to  a  subject  over 
which  there  was  complete  state  authority; 
that  is,  the  exclusion  from  the  state  of  a 
corporation  which  was  so  organized  that 
it  bad  no  authority  to  do  anything  hut  a 
purely  intrastate  business,  and  the  decisions 
rested  upon  the  want  of  power  to  deprive 
a  state  ot  its  right  to  deal  with  a  subject 
which  was  in  its  complete  control,  even 
though  an  unlawful  motive  night  have  im- 
pelled the  state  to  exert  its  lawful  power. 
Uut  that  the  application,  of  those  cases  to 
a  situation  where  compMe  power  in  a  ctate 
over  the  subject  dealt  with  does  not  exist 
has  since  been  so  repeatedly  passed  upon 
as  to  cause  the  question  not  to  he  open. 
Western  U.  Teleg.  Co.  v.  Kansas,  816  1333] 
U.  S.  1,  04  L.  ed.  395,  30  Sup.  Ct  Rep.  100; 
Pullman  Co.  v.  Kansas,  216  U.  B.  66,  61 
L.  ed.  378,  30  Sup.  Ct.  Rep.  232;  Inter- 
national Textbook  Co.  T.  Figg,  217  U.  S. 
91,  64  L.  ed.  678,  27  L.R.A.(N.8.)  493, 
30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas.  1103; 
Buck  Stove  &  Range  Co.  v.  Vickcrs,  226 
U.  S.  206,  67  L.  ed.  189.  33  Sup.  Ct  Rep. 
41 ;  and  Hcrndon  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  218  U.  S.  136,  64  L.  ed.  070,  30  Sup. 
Ct.  Rep.  633.  Tbe  grounds  of  the  decision 
in  tlic  last  case  show  the  extremely  narrow 
scope  of  the  rulings  in  the  Doyle  and  Prew- 
itt  Cases,  and  render  their  inapplicabil- 
ity to  this  case  certain.  Indeed,  the  ruling 
in  the  Herndon  Case  and  in  those  subse- 
quent M  the  Doyle  and  Prewitt  Cases,  noat 
of  which  were  reviewed  in  tbe  Herndon 
Ca>je,  demons'rates  that  no  authority  is  af- 
forded by  those  two  cases  for  tiie  concep- 
tion that  it  is  within  the  power  of  a  state 
in  any  form,  directly  or  indirectly,  to 
destroy  or  deprive  ot  a  right  conferred  l^ 
tbe  Constitution  and  laws  of  the  United 
States.  Id)  The  matters  which  the  court 
below  ordered  stricken  from  the  answer 
were  irrelevant  to  the  issue  for  decision, 
even  if  it  be  conceded  hypothetically  that 
they  had  merit;  because,  under  that  as- 
sumption, they  would  have  only  been  prop- 
erly cognizable  if  preaented  in  an  appro- 
priate manner  and  at  the  proper  time  to 
the  Federal  tribunal  which  had  a  right  to 
pass  upon  them  when  considering  the  pro- 
prie^  of  the  removal  which  was  prayed- 
(e)  We  consider  that  the  plain  text  of 
the  statute,  tbe  meaning  affixed  to  tt  by 
the  state  court  when  the  application  to  re- 
move was  made,  tbe  subsequent  action  taken 
by  the  state  ofBcers,  the  character  of  the 
pleadings,  the  concession  as  stated  by  tbe 
court  below,  which  was  made  in  the  arga- 
ment,  all  leave  no  room  for  the  contention 
that,  at  all  events,  the  statute  should  be 
construed  not  as  an  attempt  on  the  part  ot 
the  state  to  prevent  the  removal  ot  eaiu|», 
/  <  1S>  U.  B. 
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but  aimplj  «■  an  effort  on  the  part  of  tba 
■tate  to  czert  rcaaooable  control  oTer  cor- 
pomtioiu  within  its  bordera.  The  argu- 
nmt  that  the  statute,  if  underatood  as  we 
nnderatasd  it,  ia  so  flagranti;  repugnant  to 
the  Constitution  aa  to  aiiggeit  the  impos- 
■ibility  of  believing  that  it  waa  enacted  with 
that  end  in  view,  but  repudiates,  aa  we  have 
seen,  the  action  of  the  state  court  and  of 
the  [S34]  atata  ofBeers  under  it,  and  the 
whole  eouTse  of  the  trial,  and  eomea  at  last  to 
the  contention  that  the  more  plainlj  as 
enactment  violates  the  Constitution,  the 
more  urgent  the  dutj  of  doeiding  tliat  it 
dees  not  do  so. 


J.  C.  BACCTJS,  PIff.  In  Err, 
STATE  OF  LOUISIANA. 


(See  S.  C.  Beporter's  ed.  334-333.) 


Prohibiting  the  sale  bj  itinerant  venders 
of  "anj  drug,  nostrum,  ointment,  or  appli- 
cation of  anf  kind  Intended  tor  tbe  treat- 
ment of  disease  or  injurr,"  aj  ia  done  by 
La.  Laws  1894,  act  No.  49,  |  IE,  does  not 
violate  the  e<]ual  protection  or  due  process 
of  law  elauaes  of  the  14th  Amendment  to 
the  Federal  Constitution,  although  the  sale 
of  such  articles  by  other  persona  is  per- 
mitted. 
IPor  other  cases,  eee  ConstltDttaDal  Law,  IT. 

a,  B,  d;  IV.  b,  4.  In  Dlsaa  Bop.  CL  laos.] 

[No.  170.  J 

Argned   and  submitted  Jannarj   10,   1914. 
Decided  February  24,  1914. 

IN  EBBOR  to  the  Third  Judicial  District 
Court  of  the  Parish  of  Claiborne,  State 
of  Louisiana,  to  review  a  conviction  of  an 
itinerant  vender  for  selling  drugs  or  medic- 
inal oomponnds.   Aiflrmed. 


NoTK. — On  the  right  to  disoriminate  be- 
tween harmless  articles,  in  iMlsIation 
ngulating  peddler* — see  notes  to  Statu  v. 
I^ht,  21  LJUL(NJ9.)  349  and  People 
qt  ral.  Hoakowits  t.  Jenkins,  36  LJt.A. 
(N.8.}   1070. 

As  to  Talidity  of  otdinaiiee  regulating 
eeadnet  of  licensed  street  huoksters  or  ped- 
dlers— see  uot«  to  Bhreveport  t.  Dantcs,  8 
LB.A.(N.8.)    304. 


trict  court  of  the  state  ol  Louisiana,  as 
that  court  had  jurisdiction,  in  last  resort, 
over  the  conviction  sought  to  be  reviewed. 
Tbe  information  upon  which  the  conviction 
was  based  charged  tliat  the  accused  had, 
in  violation  of  |  12  of  act  40  of  the  Laws 
of  Louisiana  tor  IS94,  ilkgally,  aa  an  iUn- 
erant  vender  or  peddler,  "sold  drujia,  oint- 
ments, nostrums,  and  applications  intended 
for  the  treatment  of  diseases  and  defa^m- 
ity."  A  motion  was  made  to  quash  on  the 
following  [335]  grounds  i  First,  because  the 
statute  upon  which  the  chsrge  was  baxcd 
provided  for  no  offense;  second,  because  if  it 
did,  the  acts  charged  were  not,  generally 
speaking,'  within  the  statute,  and  especially 
were  not  embraced  by  its  provisitms  because 
the  sal*  of  drugs  or  proprietary  preparation* 
put  up  in  sealed  packages  with  directions 
tor  use  did  not  constitute  the  practice 
of  medieinej  third,  because  if  the  statute 
embraced,  as  asserted,  the  acts  ebargod, 
it  was  in  condict  with  the  state  Constitu- 
tion, since  it  permitted  all  persons  to  sell 
drugs,  ointments,  etc.,  except  itinerant  ven- 
ders; fourth,  because  if  the  statute  operated 
as  contended  for,  it  was  repugnant  to  tlM 
14th  Amendment  to  the  Constitution  of  ths 
United  States  "[«)  because  it  prevents  a 
cititen  from  pursuing  a  lawful  vocation; 
(b)  it  denies  to  other  citizens  rights  en- 
joyed  by  all  others  in  the  state,  and  .  .  . 
is  class  legislation  in  its  effect,  aa  it  give* 
to  the  local  dealer  a  monopoly  in  the  aala 
of  such  drugs,  etc.,  and  deprives  the  iUner- 
ant  vender  or  dealer  ot  the  privilege  to  sell 
such  articles  .  .  ."  The  motion  to  quash 
having  been  overruled,  the  ea*e  waa  snb- 
mitted  to  the  court  without  a  Jury,  upon  an 
agreed  atatement  of  facts  to  the  toll  owing 
effect;  1st,  ''that  the  defendant  was  an 
itinerant  vender  of  drugs,  nostrums,"  etc., 
and  as  such  had  sold  thi^  articles  "intended 
for  the  treatment  of  diseases,  aa  alleged  in 
the  Information."  2d,  "that  the  drugs  w 
sold  by  the  defendant  as  an  itinerant  ven- 
der were  compounded  and  prepared  by  tfca 
Rawleigh  Uedical  Company  of  the  state  of 
Illinois,  and  that  said  remediea,  drug*,  nos- 
trums, ointments,  and  applications  war* 
put  up  in  sealed  package*  or  bottles  n«dy 


so  high  as  to  be  prohibitory  ij 

note  to  People  nse  of  SUte  Bd.  of  Health 

V.  Wilson.  3fi  L.RA.  (N.S.)   1074. 

SS  Ii.  cd. 


f  lic< 


On  tbe  validity  e 
tax  on  hawker*  and  peddler 
engaged  In  soliciting  orders  by  sampls  or 
otherwise,  as  an  exercise  of  the  police  pow- 
er— aee  notes  to  StaU  v.  Bayer,  10  L.B-A. 

(N.S.)   301,  and  Dozier  v.  SUte,  28  L.BA. 

(N.S.)  SOS. 

On  discrimination  against  nonresidents  hj 
statute  or  municipal  ordinance  imposing  li* 
cense  or  occupntion  tax — see  note  to  Stata 
r.  Williams,  40  L.Rji.(Nil.)   286. 
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far  DM,  with  printed  direction!  on  the 
paekkgea  or  bottlei,  uid  that  defendant  wu 
AD  itinenuit  vender  of  aune  in  original 
paclcagei  and  Ix>ttlM,  and  prepared  by  tb« 
proprietor*."  Sd,  "that  all  perMUiB  except  I 
itinerant  venden  have  tbe  right  to  tell  taid 
reraediea;  that  la,  patent  and  proprietary 
druga,  noatruma,  ointmenta,  and  applica- 
tion*, intended  f«r  the  cure  [336]  of  dia- 
easea."  Bj  requeata  to  charge  which  were 
overruled,  and  to  which  eiceptiona  were  re- 
■erved,  the  defeaaca  bas^  both  upon  the 
■Ute  and  the  United  SUtee  Conatitntlon, 
embodied  in  the  motion  to  quash,  were  re- 
iterated, and  on  conviction  and  aentence 
after  an  nnanceeaaful  effort  b;  certiorari  to 
procure  aa  an  act  of  grace,  a  review  of  tbe 
caM  by  the  aupreme  court  of  the  atate,  tbia 
writ  of  error  waa  iued  out. 

Hr,  Tboma*  D.  O'Brien  argued  tbe 
tauae,  and,  with  lit,  John  A.  Barnea,  filed 
a  brief  for  plaintiff  In  error: 

The  validity  of  the  atatute  rauat  be  de- 
termined by  thia  court  a*  it  ha»  been  con- 
•trued,  interpreted,  and  applied  by  the  dia- 
trict  court  in  thia  particular  caae. 

Ex  parte  Virginia,  100  U.  S.  347,  2S  L. 
ed.  ait,  8  Am.  Crim.  Rep.  647;  Uovey  v. 
Elliott,  167  U.  8.  40B,  42  h.  ed.  EIS,  17  Sup. 
Ct.  Rep.  841;  Scott  v.  McNeal,  154  U.  S.  34, 
38  L.  ed.  SH,  14  Eup.  Ct.  Rep.  1108;  Chica- 
go, B.  A  Q.  R.  Co.  V.  Chicago,  166  U.  6.  226, 
41  L.  ed.  S79,  17  Sup.  CL  Rep.  SBl;  Yick  Wo 
T.  Uoplcina,  118  U.  S.  S56,  30  U  ed.  220.  6 
Sup.  Lt  Hep.  1064. 

The  aelling  and  distribution  of  druga  la 
a  proper  subject  for  r<^lation.  They  may 
be  claaacd  oy  theniaelvea,  and  be  tbe  aub- 
ject  of  apeeial  regulationa.  So  alao  ped- 
dlera  may  be  licenaed,  regulated,  and  con- 
trolled; but  a  atatute  which  makes  no  at- 
tempt to  protect  the  public  by  defining  what 
druga  may  be  put  upon  the  marlcet,  or  defin- 
ing the  qualificationa  to  be  pooaeaied  by 
thoae  authorized  to  aell  and  distribute  such 
drugs,  and  which  merely  prohibita  itinerant 
vending,  neither  protecta  the  public  health 
nor  morale,  and  ie  an  arbitrary  claasiflca- 
tion   of  peraona,   which   violates   tbe   14th 


People  use  of  8Ut«  Bd.  of  Health  t.  Wil- 
•on,  249  IlL  19S,  3fi  LJt.A.(If.B.)  1074,  S4 
N.  E.  141;  Com.  v.  Payne  Medicine  Co.  13S 
Zy.  164,  127  S.  W.  TOD;  State  v.  Donaldaon, 
41  Uinn.  74,  42  N.  W.  781. 

The  enforcement  of  the  atatute  would 
unwarrantably  deprive  plaintiff  in  error  of 
liberty. 

AUgeyer  v.  Louiaiana,  ISE  U.  S.  S79,  5B9, 
41  L.  ed.  832,  885.  IT  Sup.  Ct.  Rep.  427; 
Butchers'  Union  B.  H.  A  L.  S.  L.  Co.  v. 
Crescoit  City  L.  B.  L.  A  8.  H.  Co.  Ill  U.  S. 
74C,  28  L.  ed.  586,  4   Sup.  Ct.  Hep.   662; 


Lochner  v.  New  York,  108  U.  S.  45,  49  L. 
ed.  9iT,  25  Sup.  Ct  Rep.  530,  3  Ann.  Caa. 
1183;  Re  JacoU,  98  N.  Y.  98,  50  Am.  Rep. 
636. 

The  buaineaa  and  oecnpaticm  attempted 
to  be  prohibited  la  lawful. 

Bcliollenberger  v.  Pennaylvanla,  ITl  U.  8. 
1,  43  L.  ed.  49,  18  Sup.  Ct.  Sep.  757;  Sute 
*.  Donaldson,  41  Minn.  81,  42  N.  W.  7U1 ; 
Westerveit,  Pure  Food  A  Drug  Lawa;  Austin 
V.  Tennessee,  170  U.  B.  343,  46  L.  ed.  224, 
21  Sup.  Ct.  Rep.  132;  Noel  v.  People,  187 
lU.  587,  62  LJtJL.  287,  79  Am.  St.  Rep.  238, 
58  N.  E.  616;  FeopU  use  of  State  Bd.  of 
Health  V.  Wilson,  249  III.  195,  35  LJtJL 
(N.S.}  1074,  94  N.  E.  141. 

Whatever  may  be  aaid  aa  to  how  far 
courts  may  go  in  questioning  tbe  niotivea 
actuating  legialation,  the  purpose  and  ef- 
fect ot  a  atatute  are  always  proper  subjects 
for  judicial  investigation,  and,  if  the  pur- 
pose is  plainly  unlawful,  and  the  statute 
will  only  effectuate  that  unlawful  purpose^ 
the  court  will  refuse  its  sanction. 

Oundling  v.  Chicago,  177  U.  S.  183,  44 
L.  ed.  T2fi,  20  Sup.  CL  Rep.  633;  Mugler  t. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273 ;  Cotting  t.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Oodard)  163  U.  B. 
79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Holden 
V.  Hardy,  169  U.  S.  363,  42  L.  ed.  780,  IS 
Sup.  Ct.  Rep.  383;  Lawton  v.  Bteele,  1S2  U. 
S.  133,  38  L.  ed.  38S,  14  Sup.  Ct.  Rep.  499; 
Civil  Bights  Cases,  100  U.  S.  23,  27  L.  ed. 
843,  3  Sup.  Ct.  Rep.  18;  Barbier  t.  Connolly, 
113  U.  8.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357;  Butchers'  Union  S.  H.  A  L.  8.  L.  Co. 
V.  Crescent  City,  L.  8.  L.  A  8.  H.  Co.  Ill 
U.  8.  746,  28  L.  ed.  686,  4  Sup.  Ct.  Rep. 
652;  Allgeyer  r.  Louisiana,  16fi  U.  8.  57B, 
41  L.  ed.  632,  17  Sup.  Ct  Rep.  427;  Loch- 
ner V.  New  York,  19B  U.  8.  46,  40  L.  ed. 
S37,  26  Sup.  Ct  Rep.  G30,  3  Ann.  Cas.  1133; 
Yick  Wo  V.  Hopkins,  118  U.  8.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Re  Jacoba, 
98  N.  Y.  08,  EO  Am.  Rep.  636;  People  use 
of  sute  Bd.  of  Health  v.  Wilson,  240  UL 
105,  3G  L.R.A.(N.S.)  1074,  04  N.  E.  141; 
Noel  V.  People,  187  111.  5S7,  52  L.R.A,  £87, 
70  Am.  8t  Rep.  238,  68  N.  E.  616;  SUte  v. 
Donaldson.  41  Minn.  74,  42  N.  W.  781; 
Chicago  V.  Netcher,  183  111.  104,  48  L.R.A. 
SSI,  7S  Am,  St  Rep.  03,  56  N.  E.  707; 
Carrollton  T.  Baizette,  150  111.  284.  31 
LJLA.  522,  42  N.  E.  S3T;  Price  v.  People, 
103  IlL  114,  65  L.R.A.  588,  86  Am.  8t  Rep. 
306,  61  N.  E.  844;  Spiegler  v.  Chicago,  216 
IlL  114,  74  N.  E.  71B;  State  v.  Loomla, 
115  Mo.  918,  2]  LJt.A.  789,  22  S.  W.  360; 
sute  V.  Scougal,  3  S.  D.  65,  IS  L.R.A.  477, 
44  Am.  St.  Rep.  76B,  61  N.  W.  85B;  SUt* 
ex  rel.  Wyatt  v.  Ashbrook,  154  Ho.  S7S, 
48  LJUL  265,  77  Am.  St  Rep.  TH,  B6  8. 
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W.  027;  SUU  *.  Bkyer,  U  Utah,  257,  19 
L.Rj^.(N.S.)  2S7,  S7  Pac.  129. 

The  Louisiana  itatuU  here  called  in  quea- 
turn  favori  motiopoly,  and  is  againat  com- 
petitiiHi,  and  U  against  the  declared  policy 
of  the  Federal,  aa  well  la  of  ever;  state, 
government. 

National  Cotton  Oil  Co.  r.  Texsa,  1S7  V. 
8.  120,  40  L.  ed.  S9i,  ES  Sup.  Ct  Rep.  870. 

And  such  Htatutei  have  been  slmott  uni- 
Tersallf  condemned  as  being  arbitrary  and 
unwarranted  clsuiQcations  ol  persons  or 
things,  interfering  nlth  indiTidual  liberty, 
and  intended  to  benefit  some  favored  class. 

WUliama  v.  State,  90  Ark.  149,  137  8.  W. 
S27,  Ann.  Caa.  ISISA,  1056;  People  use  of 
Stata  Bd.  of  Health  v.  Wilson,  24S  111.  195, 
35  L.RA.(N.B.)  1074,  04  N.  E.  141;  State 
V.  Donaldson,  41 'Minn.  74,  42  N.  W.  7B1; 
Com.  V.  Payne  Medicine  Co.  13S  Ky.  104, 127 
S.  W.  700;  I  Tiedeman,  State  *  Federal 
Control  of  Persons  ft  Proper^,  605, 

Since  under  the  Loi^isiana  statute  "all 
ethers"  except  "itinerant  venders"  are  per- 
mitted to  do  the  acta  for  the  doing  of  whidi 
the  plaintiff  in  error  has  been  adjudged 
criminally  liable,  all  that  we  have  said  as 
to  the  deprivation  of  liberty  is  equally  ap- 
plicable to  our  claim  tliat  he  has  been  denii^ 
equsl  protection  of  the  law;  ajid  this  court, 
as  well  as  many  of  the  stata  courta,  have 
held  that  this  cannot  be  done. 

Cotting  r.  Kanaaa  City  Stock  Yards  Co. 
(Cotting  V.  Oodard)  183  U.  S.  79,  4S  L.  ed. 
B2,  22  Sup.  Ct  Rep.  30;  Stata  v.  Loomis,  115 
Mo.  31S,  21  L.RA.  780,  22  S.  W.  350;  State 
ex  rcl.  Wyatt  t.  Ashbrook,  iS4  Mo.  376, 
48  L.R.A.  206,  77  Am.  St.  Rep.  70S,  SS  S.  W. 
027;  People  v.  0)|lson,  109  N.  Y.  3S0,  4 
Am.  St.  Rep.  405,  17  N.  E.  343;  Mugler  v. 
Kansas,  123  U.  S.  023,  31  L.  ed.  205,  8  Sup- 
Ct.  Hep.  273. 

The  claim  made  by  defendant  tn  crrur 
that  it  is  necessary,  in  tbe  interest  of  the 
public  health,  to  conSne  the  sale  of  proprie- 
tary medicines  to  local  dealen,  la  without 

Noel  1.  People,  187  HI.  693,  62  L.RA  287, 
79  Am.  St.  Rep.  238,  68  N.  B.  810;  State  v. 
Donaldson,  41  Minn.  74,  42  N.  W.  781; 
AUbison,  T.  t  S.  F.  R.  Co.  v.  MaUhawa,  174 
U.  8.  07,  43  L.  ed.  SIO,  19  Sup.  Ct.  Rep.  flOB. 

Mr.  Rnllln  G.  Pleasant,  Attaroey  Oen- 
«ral  of  Louisiana,  submitted  tbe  cause  for 
defendant  in  error.  Mr.  O.  A.  Gondran  was 
en  the  fariof: 

The  statute  assailed  ha  a  reference  to  the 
regulations  of  the  practice  of  medicine  by 
the  Itinerant  venders  therein  mentioned, 
and  tliey  are  to  be  treated  as  personn  prac- 
tising medicine,  and  not  merely  to  be  con- 
sidered as  mere  seller*  and  venders. 

State  ex  reL  Wynne  *.  L«e,  104  L*.  400, 
•S  L.  ed. 


The  construction  of  the  statute  by  the 
supreme  court  of  that  state,  while  perhapa 
not  conclusive  upon  this  court,  ia  one 
towards  which  the  courto  will  lean. 

Atehison,  T.  t  8.  F.  R.  Co.  t.  Matthews, 
174  U.  S.  101,  48  L.  ed.  011,  19  Sup.  Ct. 
Rep.  000;  Marehant  v.  Pennsylvania  R.  Co. 
153  U.  S.  380,  38  L.  ed.  701,  14  Sup.  Ct. 
Rep.  804;  Baltimore  Traction  Co.  v.  Baltl* 
more  Belt  R.  Co.  151  U.  S.  137.  38  L.  ed. 
102,  14  Sup.  Ct.  Rep.  294;  Mlnneapolia  ft 
St.  L.  R.  Co.  T.  Minnesota,  103  U.  S.  53,  48 
L.  ed.  014,  24  Sup.  Ct.  Rep.  300;  Collins 
V.  Texas,  223  U.  S.  294,  50  L.  ed.  443,  SI 
Sup.  Ct.  Rep.  2S0. 

Consideration  muat  be  given  to  tbe  pnr< 
pose  of  the  legislature,  and  to  the  mischiif 
intended  to  be  guarded  against;  .whether  h 
is  a  fsir  end  a  reasonably  valid  exercise  of 
the  police  power,  or  arbitrary  and  eapriciona, 
mubt  be  determined  in  tbe  light  of  the  oIk 
Ject  sought  to  be  attained  by  tbe  act. 

Sutherland,  Stat.  Constr.  2d  ed.  ^f  870, 
370,  450. 

There  is  no  vested  right  to  practlaa  the 
medical  profession,  free  from  supervision 
and  r^ulation  of  the  state. 

Bradwell  v.  Illinois,  10  Wall.  ISO,  11 
L.  ed.  442;  Recta  v.  Uichlgan,  18S  U.  B. 
605,  47  L.  ed.  6B3,  23  Sup.  Ct.  Rep.  SOO; 
Hawker  v.  New  York,  170  U.  S.  189,  42 
L,  ed.  1002,  IB  Sup.  Ct.  Rep.  573;  Dent  t. 
West  Virginia,  129  U.  S.  114,  32  L.  ed.  023, 
9  Sup.  Ct.  Rep.  231;  Stata  v.  Harrington, 
68  Tt.  022,  34  L.R.A.  100,  35  Atl.  515. 

There  is  no  srbitrary  violation  or  dla- 
crimination  made  by  this  statute. 

Baehtel  v.  Wilson,  204  U.  B.  88,  61  L.  ad. 
357,  27  Sup.  Ct.  Rep.  243. 

Mr.  Chief  Justice  'White,  after  making 
tbe  foregoing  atatement,  delivered  the  opin- 
ion  of   the  court: 

We  accept  the  construction  alBxed  by  the 
court  below  to  the  statute,  and  upon  which 
alone  it  could  in  reason  have  held  thst  the 
acta  charged  were  embraced  by  ita  provi- 
sions. We  hence  disregard  an  intimatiom 
made  in  the  argument  of  the  defendant  in 
error,  that  the  statute  Is  susceptible  of  a 
different  interpretation,  and  therefore  that 
the  claim  of  Federal  right  which  was  made 
below,  and  which  was  necessarily  passed 
upon,  nerd  not  be  here  considered.  It  la 
inconceivable  that  the  statute  should  maan 
one  thing  for  tlie  purpose  of  detprmlning 
whether  the  acta  charged  were  within  ita 
terms,  and  should  then  be  held  to  mean  an- 
other, for  the  purpoae  of  escaping  tbe  Fed- 
eral question.  Thus  considering  the  case  In 
ita  true  upect,  the  single  ianie  to  be  de- 
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eided  la,  Did  tbe  state  have  power,  without 
Tiolating  the  equal  protection  or  due  proeesa 
of  [33S.1  law  clauie  of  the  14th  Amendment, 
ta  forbid  the  aale  bj  itinerant  vendera  of 
"an;  drug,  noatnim,  ointment,  or  applica- 
tion of  anj  kind,  intwided  lor  the  treatoimt 
ot  diteaM  or  injur;,"  although  allowing  the 
■ale  of  (uch  articles  b;  other  penonaT 
That  it  did  have  auch  anthorit;  U  ao  elear- 
1;  the  result  of  a  previoua  ruling  of  this 
court  (Emert  t.  Misaourl,  1S6  U.  B.  299, 
SB  L.  ed.  430,  5  Intcn.  Com.  Rep.  SB.  15 
Sup.  Ct.  Hep.  3S7),  or,  at  all  events,  la  ao 
perauBsively  made  manifest  b;  the  author- 
ities cited  and  the  reasoning  which  sus- 
tained the  ruling  of  the  court  in  tbe  caae 
Just  stated,  aa  to  leave  no  room  for  eoa- 
troTCrsy  on  tbe  subject  ( pp.  306,  307 ) . 
Moreover,  the  power  which  the  state  govern- 
ment possessed  to  classify  and  regulate 
itinerant  venders  or  peddlers,  exerted  in  the 
■tatute  under  coDaideration,  is  cumulative- 
ly Buatained  and  made,  if  possible,  more  ob- 
viously lawful  by  the  fact  that  the  regu- 
lation in  question  deala  with  the  telling  bj 
itinerant  venders  or  peddler*  of  drugs  or 
modicinal  compoun da, -—objects  plainly  with- 
in the  power  ol  government  to  regulate. 
Affirmeda 


RAnJtOAD  COMMISSION  OF  LOUISI- 
ANA and  the  Individual  Members 
Thereof. 


(Bee  B.  C.  Reporter's  ed.  338,  330.) 


Appeal  —  review  of  facta 
Ondlnga. 

Findings  of  fact  concurred  in  by  the  two 
lower  courts  will  not  be  disturbed  by  the 
Federal  Supreme  Court  on  appeal  unless 
ahown  to  be  clearly  erroneous. 
iroi  otber  oases,  see  Appeal  nod  Error,  VIII. 
1.  0,  la  DIseat  Bap.  a.  1S08.] 


[No.  ise.] 


Aigned  and  •ubmltted  January  2S,  1914. 
Decided  February  24,  1S14. 


eonrta  vf  appesLk— *ee  note  to  Bagley  v. 
OwMral  Fire  Extiuguiaher  Co.  U  L.  «d.  U. 
8.  S05. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  tbe  Fifth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  tor  the  Eastern  Dis- 
trict of  Louisiana,  dismisaing  the  bill  in  a 
suit  to  restrain  the  enforcement  of  an  order 
of  the  Louisiana  Railroad  CommissloD,  fil- 
ing freight  ratea.    Affirmed. 

See  aeme  case  below,  112  C.  C.  A.  039, 
1S2  Fed.  280. 

The  facto  are  atated  in  tbe  opinion. 

Mr.  Tbomaa  J.  Freenui  mibmltted  tte 
cause  for  appellant. 

Mr.  Wflle  H.  Barrow  argued  the  eanac, 
and,  with  Mr.  RufSn  O.  Pleasant,  Attorney 
Central  of  Louisiana,  tiled  a  brief  for  ap- 
pellees. 

Mr.  Chief  Juatiee  Whlt«  delivered  the 
opinion  of  the  court: 

Appellant,  a  corporation  organized  under 
the  lawa  of  the  United  SUtca,  filed  it*  bill 
in  equity  in  tbe  circuit  court  for  the  east- 
em  district  of  Louisiana  to  restrain  the  en- 
forcement of  an  order  of  tbe  Louisiana 
Railroad  Conimiaeion  fixing  ratea  for  the 
carriage  of  cottonseed  and  it*  produeta,  on 
the  ground  that  the  order  exceeded  the 
powers  conferred  npon  the  commission  by 
the  atata  law;  Indeed,  was  ao  un reasonably 
tow  aa  to  be  a  violation  of  the  due  proccaa 
elause  of  the  state  Conatitution.  After  ia- 
sue  joined  the  testimony  was  heard  by  a 
special  master,  who  found  for  complainant. 
The  circuit  court,  on  exceptions  filed  by  re- 
spondento  to  the  master's  report,  after  re- 
viewing the  (acta,  gave  judgment  tuitaining 
the  eiceptioni,  setting  aside  the  report,  and 
dismissing  the  bill  on  the  ground  that  the 
evidence  did  not  support  the  master's  re- 
port,— in  other  words,  that  the  eompUinent 
had  failed  to  prove  its  case.  On  appeal  to 
tbe  circuit  court  of  appeals  the  evidence 
was  again  reviewed,  and  the  judgment  af- 
flrmed.  112  C.  C.  A.  538,  1S2  Fed.  SBO. 
This  appeal  was  then  taken. 

Both  the  courts  below  passed  on  the  facta, 
and  agreed  in  holding  that  appellant  failed 
to  efltablish  by  the  evidence  iU  riglit  to  tbe 
relief  demanded,  and  the  rule  ia  well  settled 
that  findings  of  fact  concurred  in  by  two 
lower  eourta  will  not  be  disturbed  by  this 
court  nnlesa  shown  to  be  clearly  erroneous. 
Chicago  Junction  R.  Co.  v.  King,  222  U.  8. 
222,  66  L.  ed.  173,  32  Sup.  Ct.  Sep.  7B; 
Dun  T.  Lumbermen'*  Credit  Aaso.  209  U.  S. 
20,  52  L.  ed.  063,  28  Sup.  Ct.  Rep.  335. 
14  Ann.  Caa.  601.  Aa  from  an  examination 
of  tbe  record  we  find  no  ground  for  conclud- 
ing that  there  was  plain  error,  the  decree 
must  be  and  ia  afflrmed. 


II  U.  ■. 


byGoO^^t 


LEBOV  FIBBE  CO.  v.  CHICAQO,  U.>  ST.  P.  B.  CO. 


[3M]   LEROY  FIBRE  COMPANY, 


{8m  8.  C.  B«porter'>  ed.  340-3S4.) 


■torcd  on  hii  own  premiica,  and  which 
destroyed  by  fire  caused  by  the  negligent 
operation  of  >  railway  locomotive,  waa  him- 
self negligent.  la  preaented  by  evidence  tliat 
the  railway  company  preceded  the  owner 
in  the  establitbment  oi  its  buaineBi,  that 
the  property  waa  inMaminable  in  cbaracter, 
and  that  it  waa  atored  near  the  railway 
right  of  way  and  track. 
(For  otber  caaea,  lee  Trial,  8»B-«1T.  Id  IH- 
gett   8ap.   Ct.    1908.] 

RallrcHtdB    —    nefllcent    operation    — 
Urea  ^  contrlbntorj  negligence. 
2.  An    owner    who    lawfully    atoiea    hia 

property  on  hia  own  premiaea  adjacent  to 


protect  it  from  fire  act  by  negligence  ot  the 
railway   company,   and   not   resulting   from 
unavoidable    accident,    or    the    reasonably 
careful   conduct   of   ita   buaineas. 
[For    othA   eaMB,    ace    RaUroads,    TIL    d.    In 

DIeeat  Sop.  Ct.  1008.1 
Rftilroada  —  ncKllKeat  operation  —  Brea 

—   contrlbuiorr   negligence. 

3.  The  owner  of  property  lawfully  atored 
on  private  premise*  adjacent  to  a  railwa* 
right  of  way  and  track  diachargei  hia  full 
k^l  duty  tor  ita  protection  against  fire 
tet  by  the  railway  company's  locomotives 
U  he  eaercisea  that  care  which  a  reasonably 
prudent  man  would  exercise  under  like  cir- 
eumatancea  to  protect  it  from  the  dangers 
incident  to  the  operation  of  a  railway  con- 
ducted with  reaaonable  care. 
[For  other  casei,  ae*  Railroads,   Vlll.  d,  la 

DIcaat  Sup.  Ct.  leos.] 


Submitted  January  IB,  1914.    Decided  Feb- 
ruary 24,  1914. 


0". 


'  A  CERTIFICATE  from  the  United 
'  State*  Circuit  Court  ot  Appeala  for 
the  Eighth  Circuit,  preaenting  qucatioo*  aa 
to  the  contributory  negligence  ot  the  owner 
of  property  itorad  near  a  railway  right  of 
way  which  waa  dcatroycd  by  flre  caused  by 
the  n^ligent  operation  of  a  locomotive. 
Anawered  by  holding  that  there  is  no  room 


1  the  duty  of  owner  of  property 


t  by  passing  locomoti' 
notes  to  Hawley  ▼.  Sumpter  Valley  R.  Co. 
12  L.R.A.(N.S.)  62fl.  and  Brunner  v.  Minne- 
apolia,  St.  F.  A  8.  Ste.  M.  B.  Co.  49  L.R.A. 

(NB.)  i«e. 

•S  Ii.  ad. 


for  the  application  of  the  doctrine  of  e 
tributory   n^ligenee. 


Statement  by  Mr.  Justice  I 

The  following  questions  are  certiflad: 

"1.  In. an  action  at  law  by  the  owner  of 
a  natural  product  ot  the  aoil,  such  aa  flai 
straw,  which  he  lawfully  stored  on  hia  own 
premiaea,  and  which  waa  destroyed  by  fife 
caused  by  the  negligent  operation  <d  a  loco- 
motive engine,  to  recover  the  value  thereof 
from  the  railroad  company  operating  the  en- 
gine, is  it  a  question  tor  the  jury  whether  tha 
owner  was  also  negligent,  without  other  evi- 
dence than  [341]  that  the  railroad  company 
precedwi  the  o\iner  in  the  establisluoeiit  at 
Ua  business,  that  the  property  wa*  inflam- 
mable in  character,  and  that  it  waa  atored 
near  the  railroad  right  of  way  and  traekT 

"2.  Is  it  a  question  for  the  jury  whether 
an  owner  who  lawfully  storea  hia  proper^ 
on  his  own  premises  adjacent  to  a  railroad 
riglit  of  way  and  track  is  held  to  the  axcr* 
cise  of  reaaonable  care  to  protect  it  frooi 
Tire  set  by  the  negligence  of  the  railroad 
company,  and  not  reaulting  from  unavoid- 
able accident  or  the  reasonably  careful  eon- 
duct  of  ita  buaineasT 

"3.  Aa  respects  liability  for  the  destroe- 
tion  by  fire  of  property  lawfully  held  on 
private  premiaea  adjacent  to  a,  railroad 
right  of  way  and  track,  does  the  ownM  dia- 
charge  his  full  legal  duty  for  ita  protection 
if  he  exercises  that  care  which  a  reason- 
ably prudent  man  would  exercise  under 
like  circumstances  to  protect  it  from  the 
dangers  incident  to  the  operation  of  the 
lailroad,  conducted  with  reaaonable  caret" 

The  LeBoy  Fibre  Company,  plaintiff  In 
error  (we  will  refer  to  it  as  plaintiffj, 
brought  an  action  againat  defendant  in  er- 
ror (referred  to  herein  as  defendant)  in 
a  BtaU  court  of  Minnesota  to  recover  the 
value  ot  certain  flax  straw  alleged  to  have 
been  negligently  burned  and  destroyed  bf 
defendant.  The  cause  was  removed  to  tha 
circuit  court  for  the  district  of  Minnesota, 
where  it  was  tried.  One  of  the  grounds  of 
negligence  set  forth  was  that  a  locomotive 
engine  of  defendant,  while  passing  the 
premises  of  plaintiff,  was  so  negligently 
managed  and  operati^d  by  defendant's  em- 
ployees that  it  emitted  and  threw  sparka 
and  coala  of  unusual  siae  upon  the  stacks 
of  Sax  straw,  and  thereby  set  tire  to  and 
destroyed  them. 

The  evidence  at  the  trial  abowed  the  fol- 
lowing without  dispute: 

"Some  year*  after  defendant  had  con- 
structed and  commenced  operating  its  line 
of  raitrosd  through  Qrand  Meadow,  Hin- 
nesota,  the  plaintiff  established  at  [34S] 
that  village  a  factory  for  the  manufacture  of 
tow  from  flax  straw.   The  plaintiff  had  adjB> 
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c*nt  to  It>  factory  premises,  ■  tract  of 
ground  abutting  upon  the  railroad  right 
of  waj  and  approximatelf  2G0  by  400  feet 
in  dimeniioD,  upon  which  it  atored  flax 
straw  it  pnrehaaed  for  ua«  in  iti  manutac- 
taring  busines*.  There  were  about  230 
staclfa,  arranged  in  two  rows,  parallel  with 
the  right  of  way.  Each  atach  contained 
from  3  to  3}  tons  of  atraw.  The  distance 
from  the  center  of  the  railroad  track  to 
the  fence  along  the  line  of  the  right  of  way 
waa  60  feet,  from  the  fence  to  the  neareat 
row  of  itackB,  20  or  S5  feet,  and  from  the 
fence  to  the  second  row  of  stacks,  about  3S 
feet.  A  wagon  road  ran  between  the  fence 
and  the  Brat  row.  On  April  E,  lOOT,  during 
a  high  wind,  a  Are  started  upon  one  of  tite 
ataeks  in  the  second  row,  and  as  a  result 
all  were  consumed.  The  Are  did  not  reach 
the  stack  through  the  Intervening  growth 
or  refuse,  but  flrat  appeared  on  the  aide  of 
the  steck  above  the  ground.  The  flajt  straw 
was  iaflamiDBble  in  character.'  It  was  easily 
Ignited  and  easily  humed. 

*7hera  was  substantial  evidence  at  tlie 
trial  tending  to  show  that  the  tire  was 
started  by  a  locomotive  engine  of  defendant 
which  had  just  passed,  and  that  through 
the  negligent  operation  of  defendant's  em- 
ployees in  charge.  It  emitted  large  quan- 
tities of  sparks  and  live  cinders,  which  were 
carried  to  the  straw  stack  by  a  high  wind 
then  prevailing.  It  was  contended  at  the 
trial  b;  defendant,  that  plaintiff  itself  was 
negligent,  and  that  its  negligence  contrib- 
uted to  the  destruction  of  its  property. 
There  was  no  evidence  that  plaintiff  was 
negligent  save  that  It  had  placed  its  prop- 
ertj  of  an  inflammable  character  upon  its 
own  premiaea  ao  near  the  railroad  trackH, 
that  Is  to  say,  the  first  rOw  of  stacks,  TO 
or  7Ii  feet,  and  the  second  row,  in  which 
the  Are  started,  about  80  feet  from  the  cen- 
ter of  the  railroad  track.  In  other  words, 
the  character  of  the  property  and  Its  prox- 
ImitT  [343]  to  an  operated  railroad,  for 
which  plaintiff  was  responsible,  was  the  sole 
evidence  of  plaintifTa  contributory  negli- 
gence. 

"The  trial  court  charged  the  Jury  that 
though  the  destruction  of  the  straw  was 
eaoaed  by  defendant's  negligence,  yet  if  the 
plaintiff,  in  placing  and  maintaining  two 
rows  of  stacks  of  flax  atraw  within  a  hun- 
dred feet  of  the  center  line  ol  the  railroad, 
failed  to  extrcise  that  ordinary  care  to  avoid 
danger  of  flring  its  straw  from  aparka  from 
engines  passing  on  the  railroad  that  >  per- 
•00  of  ordinary  prudence  would  have  exer- 
riaed,  under  like  circumatsnees,  and  that  the 
failure  contributed  to  cause  the  accident, 
the  plaintiff  could  not  recover.  The  trial 
eoort  also  anhmitted  two  questions  to  the 
tnry,  aa  toUowti 
•tl 


"1.  Did  the  Fibre  Company,  in  placing 
and  keeping  two  rows  of  flax  straw  within 
100  feet  of  the  center  line  of  the  railroad, 
fail  to  use  the  care  to  avoid  danger  to  its 
straw  from  sparks  of  Are  from  engines 
operating  on  that  railroad,  that  a  person 
of  ordinary  prudence  would  have  used  un- 
der like  circumstances  t  2.  Did  the  engi- 
neer McDonald  fail  to  uss  that  degree  of 
care  to  prevent  aparka  from  bis  engine  from 
firing  the  slacks  aa  he  passed  them,  on 
April  £,  IBOT,  that  a  person  of  ordinary 
prudence  would  have  used  under  like  cir- 
cumstances I 

"The  jury  answered  both  questions  in  the 
ftflJrraatlve  and  found  a  general  verdict  for 
the  defendant.  Judgment  was  accordingly 
entered  for  defendant.  The  plaintiff  duly 
saved  exceptions  to  the  charge  of  the  court 
regarding  its  contributory  nq[ltgenee  and 
to  the  submission  of  the  Arat  question  to 
the  jury,  and  has  aasigoed  tbe  action  of  the 
court  as  error." 

Mr.  John  F.  Fiupntrick  rabmitted  tlie 
cause  for  the  LeRoy  Fibre  Company.  Messrs. 
Edward  P.  Sanborn  and  F.  H.  Catlin  were 
on  the  brief: 

Evidence  that. the  railroad  oompany  pre- 
ceded the  owner  in  establishing  its  buaioeaa, 
and  that  the  property  destroyed  by  its  negli- 
gence waa  infianunable  in  character,  but  law- 
fully atorsd  on  the  owner'a  own  premises, 
near  the  right  of  way,  is  not  evidence  of 
negligence  of  the  owner  in  eoeh  a  case. 

Grand  Trunk  R:  Co.  *.  Bichardson,  91  D. 
S.  4H,  473,  23  L.  ed.  S66,  363-,  Cincinnati, 
N.  0.  k  T.  F.  R.  Co.  v.  South  Fork'  Coal  Co. 
1  L.R.A.(N.a.)  S83,  71  C.  0.  A.  310,  13B  Fed. 
630;  Thomp.  Neg.  |  8314)  Shearm.  4  Redf. 
Xeg.  I  BSD;  Richmond  ±  D.  R.  Co.  v.  Med- 
ley. 7S  Va.  409,  40  Am.  Rep.  734;  Louisville 
*  N.  B.  Co.  V.  Marbury  Lumber  Co.  12S  Ala. 
236,  60  L.R.A.  620,  2B  So.  43B;  Patton  t. 
St.  Louis  4  8.  F.  R.  Co.  97  Mo.  117,  C6  Am. 
Rep.  44S;  Kellogg  v.  Chicago  4  N.  W.  R. 
Co.  86  Wis.  223,  7  Am.  Rep.  00;  Salmon  t. 
Delaware,  L.  i  W.  R.  Co.  SB  N.  J.  L.  S,  20 
Am.  Rep.  3S(t;  Louisville,  N.  A.  &  C.  R.  Co. 
T.  Riehardaon,  M  Ind.  43,  SS  Am.  Rep.  94; 
PitUhnrgh,  a  4  St.  L.  R.  Co.  v.  Jones, 
80  Ind.  4M,  44  Am.  Rep.  SS4;  Louisville  k 
N.  R.  Co.  T.  Beelsr,  126  Ky.  328,  11  L.R.A. 
(N.S.)  S30,  128  Am.  St.  Rep.  291,  103  S.  W. 
300,  16  Ann.  Caa.  918;  Cleveland,  C.  0.  ft 
St.  L.  R.  Co.  T.  Scantland,  IBl  Ind.  4SS,  «1 
N.  B.  1CS8:  Philadelphia  4  R.  R.  Co.  t.  Hea- 
drickson,  80  Pa.  1B2,  21  Am.  Rep.  97;  RcmI 
V.  Missouri  P.  R.  Co.  SO  Ho.  App.  004; 
Rutherford  v.  Texas  *  P.  R.  Co.  ~  Tex.  dr. 
App.  — ,  61  S.  W.  422,  S  Am.  Neg.  Rep.  B20; 
Oulf,  C.  k  S.  F.  R.  Co.  v.  Fields,  2  Tex.  App. 
Civ.  Caa.  (Willaon)  TOO;  Kimball  v.  BordM, 
B7  Va.  477,  S4  8.  E.  40;  KalbBelteh  *.  Leaf 

L.. .GooJW"-'- 


LEROY  FIBRB  00.  v.  CHICAQO,  H.  t  8T.  P.  B.  CO. 


UU. 

bUod  B.  Co.  lOZ  N.  Y.  S20,  6S  Am.  Kep. 
832,  7  N.  E.  GB7 ;  Loularille  A  N.  R.  Co.  t. 
Malone,  116  Ala.  800,  22  So.  897;  3  EUiott, 
Bulroads,   i   1226. 

The  doctrine  of  contributory  n^ligeoce  ol 
tlie  owner  bu  no  application. 

LoalBville  &  N.  R.  Co.  ▼.  Marbur;  Lum- 
ber Co.  125  Ala.  237,  SO  L.B.A.  B20,  28  So. 
438;  Philodrlpbia  i.  R.  R.  Co.  t.  Eendrick- 
•on,  80  Pa.  182,  21  Am.  Rep.  97;  13  Am.  A 
Eag.  Enc.  Law,  482;  2  Xhomp.  Neg.  J  2314; 
Kendrick  t.  Towle,  00  Mich.  303,  1  Am.  St. 
Rqt.  G20,  27  N.  W.  007;  Miaaissippi  Home 
In*.  Co.  T.  LouiBYille,  N.  O.  &  T.  R.  Co.  70 
HUa.  110, 12  So.  166;  I.ouUTille  A.  N.  R.  Co. 
r.  Beelei,  12S  K7.  328,  11  L.R.A.fN.S.) 
B30,  12s  Am.  St.  Rep.  261,  103  S.  W.  800,  IS 
Ann.  Caa.  013. 

In  no  event  U  there  knj  duty  testing  upon 
the  owner  to  protect  hU  property  from  in- 
jury by  the  Diligence  of  the  railroad  com- 
pany. 

Fero  T.  Buffalo  &  SUte  Line  R.  Co.  S2  N. 
Y.  200,  78  Am.  Dec.  178;  Cook  *.  Champlain 
Tranap.  Co.  1  Denio,  Bl. 

The  negligence  of  the  railroad  company  ia 
t^  proximate  eauae  of  the  lose. 

Reed  v.  Mia»ourl  P.  R.  Co.  60  Mo.  App. 
fiOl;  LouUvilk  k  N.  R.  Co.  v.  East  Tennea- 
•ee,  V.  t  G.  R.  Co.  9  C.  C.  A.  314,  22  U.  S. 
App.  102,  60  Fed.  806;  Inland  k  Seaboard 
Coasting  Co.  v.  Tolson,  13B  U.  S.  561,  568, 
35  L.  ed.  270,  272,  11  Sup.  Ct.  Rep.  653; 
St.  Louia  k  B.  F.  R.  Co.  v.  Mathews,  166 
U.  S.  1,  41  L.  ed.  811,  17  Sup.  Ct.  Bep.  243; 
Kendrick  t.  Towle.  60  Mieh.  363,  1  Am. 
St.  Rep.  526,  27  N.  W.-607. 

Ur.  H.  n.  Field  fubmitted  the  cause  for 
the  Chicago,  Milwaukee,  k  St.  Paul  Rail. 
way  Company.  Mr.  M.  B.  Webber  was  on 
the  brief; 

The  giat  of  the  authorities  is  that  the 
mere  fact  that  tbe  owner  leaves  bia  land  in 
Ha  natural  state,  near  or  next  to  a  railroad, 
does  not  charge  him  with  contributory  neg- 
ligence. Neither  la  he  prevented  from  mak- 
ing legitimate  uae  of  hie  property  because 
ntmx  a  railroad  right  of  way;  but  where  he 
afilrmatively  doe*  sonia  act  which  renders 
the  situation  more  hazardous,  and  that  act 
ia  one  that  a  peraon  of  ordinary  prudence 
and  care  would  not  have  committed,  he  pan- 
not  recover;  and  the  question  as  to  whether 
or  not  bis  conduct  is  that  of  a  person  of 
ordinary  care  and  prudence  is  a  question  of 
(act  for  a  jury. 

Gulf.  C.  »  S.  P.  H.  Co.  V.  Johnson,  4  C. 
C.  A.  447,  10  U.  S.  App.  620,  64  Fed.  474: 
Clark  V.  Kansas  City,  Ft.  S.  t  M.  R.  Co.  64 
C.  C.  A.  19,  129  Fed.  341:  Shearm.  k  Redt. 
Neg.  S  670;  Murphy  v.  Chicago  t  N.  W. 
R.  Co.  45  Wis.  222,  30  Am.  Rep.  721 ;  Ward 
V.  Milwaukee  k  St.  P.  R.  Co.  29  Wis.  144; 
AS  Ii.  cd. 
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I  Collins  V.  New  York  C.  &  H.  R.  R.  Co.  B 
Hun.  499,  71  N.  Y.  009;  Ni*kem  t.  Chicago, 
U.  &  St.  P.  R.  Co.  22  Fed.  811;  Ohio  k  iL 

I R.  Co.  V.  Shanelelt,  47  lU.  497,  95  Am.  Dee. 
B04;  Hoffman  v.  Milwaukee,  H.  k  St.  P. 
9.  Co.  40  Minn.  60,  41  N.  W.  301;  Kaisaa 
V.  Milwaukee  k  St.  P.  R.  Co.  KB  Minn.  12, 
n  N.  W.  122;  Schell  t.  Second  Nat.  Bank, 
14  Minn.  43,  Oil.  34;  Fero.T.  Buffalo  k  SUte 
Line  R.  Co.  22  N.  Y.  209,  78  Am.  Dec.  178; 
Omaha  Fair  k  Exposition  Aaao.  v.  Miseouri 
P.  R.  Co.  42  Neb.  105,  80  N.  W.  330;  Toledo, 
W.  k  W.  R.  Co.  T.  Larmon,  67  III  68;  Chi- 
cago k  A.  R.  Co.  T.  Pennell,  04  IlL  448; 
Kaasaa  City,  Ft.  S.  kO.R.  Co.  v.  Owen,  2S 
Kan.  419;  Kansas  P.  R.  Co.  v.  Brady,  17 
Itan.  380;  Missouri  P.  R.  Co.  v.  Cornell,  30 
Kan.  36,  1  Pac.  312;  Great  Western  R.  Co. 
T.  Haworth,  36  111.  347;  Keaee  v.  Chicago 
4  N.  W.  B.  Co.  30  Iowa,  78,  6  Am.  R^. 
S43;  Garrett  t.  Chicago  i  N.  W.  R.  Co.  SS 
Iowa,  121;  Slosaen  v,  Burlington,  C.  R.  A  N. 
R.  Co.  60  Iowa,  216,  li  N.  W.  244;  Bryant 
T.  Central  Vermont  R.  Co.  66  Tt.  710. 

Mr.  Justice  McKennn  delivered  the  opin* 
ion  of  the  court: 

The  questions  certifled  present  two  tad* 
—  (1)  The  negligence  of  the  railroad  was 
tbe  immediate  cause  of  the  destruction  of 
the  property.  (2)  The  property  was  placed 
[349]  by  ita  owner  near  the  right  of  way  o( 
the  railroad,  but  on  the  owner's  own  land. 

The  query  ia  made  in  the  Brat  two  que*- 
tions  whether  the  latter  fact  conatituted 
evidence  of  negligence  of  the  owner,  to  be 
aubmitted  to  the  jury.  It  will  be  observed, 
the  use  of  the  land  waa  of  itaelf  a  proper 
use. — it  did  not  interfere  with  nor  embarraas 
the  rightful  operation  of  the  railroad.  It 
is  manifest,  therefore,  tbe  question*  cer- 
tified, including  the  third  question,  are  but 
phases  of  the  broader  one,  whether  one  1* 
limited  in  the  uae  of  one's  property  by  Ha 
proximity  to  a  railroad;  or,  to  limit  the 
proposition  to  the  case  under  review,  wheth- 
er one  is  subject  in  ita  use  to  the  carele** 
as  well  sa  to  the  careful  operation  of  the 
roFid.  We  might  not  doubt  that  an  imme- 
diate answer  in  the  negative  should  be  given 
if  it  were  not  for  the  hesitation  of  the  cir- 
cuit court  of  apppals,  evinced  by  it*  ques- 
tions, and  the  decision*  of  some  court*  in 
the  afllrmative.  That  one'*  nses  of  hi* 
property  may  be  subject  to  the  servitude  of 
the  wron;;ful  uae  by  another  of  hi*  prop- 
erty *eems  an  anomaly.  It  upaeta  the  pre- 
sumptions of  law,  and  takes  from  him  the 
aasumptioD,  and  the  freedom  which  come* 
from  the  aaaumption,  that  the  other  Will 
obey  the  law,  not  violate  It.  It  casta  upon 
him  the  duty  of  not  only  using  bis  own 
property  ao  as  not  to  injure  another,  but 
•o  to  uae  bis  own  property  that  it  may  not 
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be  injured  bj  tlie  wrongs  of  another.  How 
fir  cui  tbis  BUbJection  be  carried!  Or,  con- 
fining  the  queation  to  railroads,  what  limitu 
■hall  be  put  upon  their  immunitj  from  the 
rMult  of  their  wrongful  operation  T  In  the 
CM*  ■'t  hir,  the  propertj  destroyed  ii  de- 
■eribed  aa  inflammable,  but  there  are  de- 
graea  of  that  quality;  and  how  wrongful 
uinat  be  the  operation  I  In  this  case,  large 
qnantitiea  of  iparlis  and  "live  cinders"  were 
emitted  front  the  psiaing  engine.  Hoatei 
maj  be  said  to  be  inflammable,  and  may  be, 
aa  they  have  been,  let  on  Are  by  sparki  and 
dnders  from  defective  or  careleaaly  handled 
loeomotivea.  Are  they  to  be  lubject  aa  well 
U  [350]  •tacics  of  flax  straw,  to  nieta 
lawku  operation  I  And  ia  the  use  of  farmi 
•lao,  the  cultivation  of  which  tha  building 
of  tha  railroad  haa  preceded?  Or  is  that 
ft  vae  which  the  railroad  must  have  antici- 
patad,  and  to  which  It  hence  ovea  a  duty, 
which  it  doee  not  owe  to  other  usesl  And 
whyT  The  question  it  especially  peitinent 
and  immediately  shows  that  the  rights  of 
ona  man  in  the  use  of  hie  property  cannot 
b«  limited  by  the  wrongs  of  another.  The 
doctrine  of  contributory  negligence  is  en- 
tirely out  of  place.  Depart  from  the  simple 
icqnirement  of  the  law,  thst  everyone  must 
OM  fail  property  so  aa  not  to  injure  others, 
■nd  you  pass  to  refinements  and  confusing 
eonaiderations.  There  is  no  embarrassment 
In  the  principle  even  to  the  operation  of  a 
railroad.  Such  operation  is  a.  legitimate 
uae  of  property:  other  property  in  Its  vicin- 
ity may  suffer  inwinveniences  and  be  lub- 
jciet  to  risks  by  it,  but  a  risk  from  wrongful 
operation  is  not  one  of  them. 

The  legal  conception  of  property  Is  of 
rights.  When  you  attempt  to  limit  theoi 
by  wrongs,  you  venture  a  solecism.  If  you 
declare  a  right  is  subject  to  a  wrong,  you 
confound  the  meaning  of  both.  It  is  diffl- 
ealt  to  deal  with  the  opposing  contention. 
There  are  some  principles  that  have 
axiomatic  character.  The  tangibility  of 
property  is  in  its  uses,  and  that  the  aae» 
by  one  owner  of  his  property  may  be  limit- 
ad  by  the  wrongful  use  of  another  owner  of 
bit  Is  a  contradiction.  But  let  us  pass  from 
principle  to  authorifr. 

Grand  Trunk  R.  Co.  v.  Richardson,  91 
n.  S.  464,  23  L.  ed.  368,  was  an  action  for 
damages  for  the  destruction  of  a  sawmill, 
lumber  shed,  and  other  buildings  and  manu- 
factured lumber,  by  fire  communicated  by  a 
loeomotive  engine  of  a  railroad.  Soma  of 
tha  buildings  were  erected  in  part  on  the 
Mtnpany's  land  near  its  track,  and  the  rail- 
road company  requested  the  court  to  charge 
tke  jury  that  the  erection  of  the  buildings 
or  the  storing  of  lumber  so  near  the  com- 
pany's track,  aa  the  evidence  showed,  was  an 
[861]  Improvident  or  careless  act,  and  that 
»4 


if  such  location  contributed  in  any  degree  to 
the  loss  which  ensued,  then  the  plaintilta 
could  not  recover,  even  though  the  fire  was 
communicated  by  the  railroad  company'a 
locomotive.  The  court  refused  the  request 
and  its  action  was  sustained.  Mr.  Justice 
Strong,  apeakiiig  tor  the  court,  said;  "Such 
a  location,  if  there  waa  a  license  [for  it,  it 
not  then  being  a  trcapaaa],  waa  a  lawful 
use  of  ita  property  by  the  plaintiffs;  and 
they  did  not  loae  their  right  to  compensa- 
tion for  its  lose  occaaioned  by  the  negli- 
gence of  the  defendant.  Cook  v.  Cbamplain 
Transp.  Co.  1  Denio,  91 1  Fero  v.  BuRalo  k 
SUte  Line  R.  Co.  £2  N.  Y.  21S,  78  Am.  Dec 
178." 

In  Cincinnati,  N.  O.  k  T.  P.  R.  Co.  v.  South 
Fork  Coal  Co.  1  L.R.A.(N.S.)  633.  71  C.  C. 
A.  31fl,  139  Fed.  630,  there  was  the  deatrnc- 
tlon  of  lumber  placed  on  the  railroitd's  right 
of  way  by  permission  of  the  railroad.  It 
was  destroyed  by  Qre  occurring  through 
the  negligent  operation  of  the  railroad's 
trains.  Contributory  negligence  waa  urged 
against  the  right  of  recovery.  The  court 
(circuit  court  of  appeals  for  the  sixth 
circuit),  commenting  on  the  cases  cited  by 
the  railroad,  said;  "But  In  ao  far  aa  the 
opinions  go  upon  the  theory  that  a  plaintiff 
must  loae  hia  right  of  compenaation  for  the 
negligent  deatruction  of  his  own  property, 
situated  upon  bis  own  premisee,  because  he 
had  exposed  it  to  dangers  which  could  come 
to  it  only  through  the  negligence  of  the 
railroad  company,  they  do  not  meet  our  ap- 

After  citing  cases,  the  court  continued: 
"The  rights  of  persons  to  the  uae  and  en- 
joyment of  their  own  property  are  held 
upon  no  such  tenure  as  this.  The  principle 
would  forbid  the  use  of  property  for  many 
purpoaea  if  in  such  proximity  to  a  railroad 
track  aa  to  expoae  it  to  dangers  attributable 
to  the  negligent  management  of  ita  busi- 
ness." Other  cases  might  be  adduced. 
Tbey  are  cited  in  Thompson  on  Negligence, 
S  2314,  and  Shearman  and  Redfleld  on  Neg- 
ligence, g  6S0,  for  the  principle  that  an 
owner  of  property  is  not  limited  In  the  uses 
of  his  property  bj  its  [35S]  proximity  to  a 
railroad,  or  subject  to  other  risks  than  tboac 
which  come  from  the  careful  operation  of 
the  road  or  unavoidable  accident. 

The  first  and  second  questions  we  answer 
in  the  negative,  and  the  third  question  in 
the  afBrmative. 

So  ordered. 

Hr.   Joatiee   Holmea,   partially  eouenr- 

The  first  two  questions  concern  a  stand- 
ard of  conduct,  and  therefore  that  whieh, 
in  its  nature  and  In  theory,  ia  a  qneetlon 
(tf  law.     In  tbia,  I  gather,  we  all   agree. 
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although  the  propoiition  ofttn  ia  forgotten 
or  denied.  But  while  the  •tandard  ia  ex- 
ternal to  the  judgment  of  the  part;  cod- 
eemed,  uid  muit  be  known  and  conformed 
to  b;  him  at  hii  peril  (The  Qennanje 
[Oceanic  Steam  NaT.  Co.  *.  Aitken]  106  U. 
S.  SB9,  S«6,  49  L.  ed.  610,  613,  26  Sup.  Ct. 
Rep.  317 ) ,  courts,  b;  a  practice  that  leema  at 
flrat  aight  an  abdication  of  their  function 
where  it  la  moit  neaded,  but  that  1  dare  aay 
ia  jmtifled  by  good  aenae,  in  nice  easea  leave 
the  itandard  to  the  jurj  aa  well  aa  the 
facta.  In  the  qneationa  before  ua,  however, 
the  elementa  auppoaed  are  fen  and  frequent- 
ly recurring,  ao  that  but  for  what  I  have 
to  aay  I  ahoald  be  very  content  to  find  that 
we  were  able  to  lay  down  the  proper  rule 
without  a  jury'a  aid.  Furthermore,  with 
regard  to  what  that  rule  ahould  be,  I  agree, 
for  the  purpoaea  of  argument,  that  aa  a 
general  propoaition  people  are  entitled  to 
aaaume  that  their  neighbor!  will  conform 
to  the  law;  that  a  Diligent  tort  ia  unlaw- 
ful in  aa  full  a  acuae  aa  a  malicioua  one, 
and  therefore  that  they  are  entitled  to  ai- 
Hume  that  their  neighbora  will  not  be  negli- 
gent. 

Nevertheleea,  I  am  not  prepared  to  kn- 
awer  the  flrat  queation.  No,  If  it  ia  to  be 
anawered  at  all.  We  are  bound  to  con- 
aider  that  at  a  trial  the  caie  would  be  pre- 
aented  with  mora  facta, — that  thia  caae 
waa  preaented  with  at  leaat  one  more  fact 
bearing  upon  the  ri^t  to  recover, — I  e 
the  diatance.  If  a  man  ataeked  hia  flax  ao 
near  to  a  railroad  [363]  that  it  obvioualy 
waa  likely  to  be  aet  fire  to  by  a  well-managed 
train,  1  ahould  aay  that  he  could  not  throw 
the  loia  upon  the  railroad  by  the  oscillating 
mult  of  an  inquiry  by  the  jury  whether 
the  road  had  naed  due  care.  I  ahould 
that,  although  of  courae  he  had  a  right  to 
put  hia  flax  where  he  liked  upon  his  own 
land,  the  liability  of  the  railroad  for  a  Are 
was  abaolutely  conditioned  upon  the  atacka 
being  at  a  reaaouably  aafe  diatance  from 
the  train.  I  take  it  that  probably  many, 
certainly  aome,  ruiea  of  law  baaed  on  lesa 
than  univeraal  conaiderationa  are  made 
absolute  and  univeraal  in  order  to  limit 
those  over-refloed  apeculations  that  we  all 
deprecate,  especially  where  auch  rules  are 
based  upon  or  affect  the  continuous  phyaieal 
relations  of  material  things.  The  right 
that  ia  given  to  inflict  various  inconveni- 
•nesa  upon  neighboring  lands  by  building 
or  digging  la  given,  I  presume,  because  of 
tfaa  public  interest  in  making  improvement 
free,  yet  it  generally  ia  made  abaolute  by 
the  common  law.  It  ia  not  thought  worth 
while  to  let  the  right  to  build  or  maintain 
■S  L.  e«. 


a  barn  depend  upon  the  speculations  of  a 
jury  aa  to  motives.  A  defect  in  the  high- 
way, deelsred  a  defect  in  the  interest  of 
the  leaat  competent  travelers  that  can  tnval 
unattended  without  taking  legal  risks,  or 
in  the  interest  of  the  average  man,  I  anp- 
pose  to  be  a  defect  aa  to  all.  And  aa  tn  this 
case  the  diatinrtion  between  the  Inevitable 
and  the  negligent  escape  of  aparkl  ia  Me 
of  the  moat  reflned  in  the  world,  I  think  that 
I  must  be  right  io  far,  aa  to  the  law  In 
the  case  supposed. 

If  T  am  right  so  far,  a  very  important 
element  in  determining  the  right  to  recover 
is  whether  the  plaintiff's  flazwas  so  near 
to  the  track  as  to  be  in  danger  from  eraa  a 
prudently  managed  engine.  Here  certainly, 
encept  in  a  clear  caae,  we  should  call  in  the 
jury.  I  do  not  suppose  that  anyone  would 
call  it  prudent  to  stack  flax  within  S  feet 
of  tlie  engines,  or  imprudent  to  do  it  At  a 
distance  of  half  a  mile,  and  it  would  not  be 
absurd  if  the  law  ultimately  [364]  ahonld 
formulate  an  exact  measure,  aa  it  has  tended 
to  In  other  instancee  (Martin  t.  Diatriet  of 
Columbia,  205  U.  S.  135,  I3Q,  61  L.  ad. 
743.  744,  !7  Sup.  Ct.  Rep.  440);  but  at 
present  I  take  it  that  if  the  question  I 
suggest  be  material,  we  should  let  the  jnry 
decide  whether  70  feet  waa  too  near  bj  the 
criterion  that  I  have  proposed.  Therefore, 
while  the  majority  answer  the  flrat  qnea- 
tion.  No,  on  the  ground  that  the  lallroMd 
la  liable  upon  the  facta  atated  aa  matter  of 
law,  I  should  answer  it  Yea,  with  the  pro- 
viso that'll  was  to  be  answered  No,  In  eta* 
the  jury  found  that  the  flax,  although  near, 
was  not  near  enough  to  the  trains  to  en- 
danger it  if  the  enginea  were  prudaatly 
managed,  or  elae  I  ahould  decline  to  answer 
the  question  because  it  faila  to  stata  the 
distance  of  the  staeka. 

I  do  not  think  we  need  trouble  ouraehM 
with  the  thought  that  my  view  depends 
upon  differences  of  degree.  The  whole  l»w 
does  so  as  soon  as  it  is  civilised.  Bee  Naah 
V.  United  StaUs,  E29  U.  8.  373,  376,  ST7, 
67  L.  ed.  1232,  1235,  1£36,  S3  Sup.  Ct.  Rsp. 
780.  Negligence  ia  all  degree,— that  of  the 
defendant  hers  degree  of  the  nicest  sort; 
and  between  the  variations  according  to 
distance  that  I  auppoae  to  eziat,  and  the 
simple  universality  of  the  rules  in  tlie 
Twelve  Tablea,  or  the  Leges  Barbarorum. 
there    ilea    the    culture    of    two    thousand 


am  authorlced  to  aay  that  the  Chift 
Justice  ooneura  in  tba  opinion  that  I  ex* 
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Land  common  to  two  overlapping  Mexican  The  doctrine  of  relation  cannot  be  adopted 

grant*,  one  of  nhieh  preceded  the  other  in  so  aa  to  refer  the  title  of  the  Beck  grant  to 

all   the  stepi  prior  to  the  conflrmation  of  the  date  of  the  Mexican    prooeedinga  had 
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District  Court  for  San  Miguel  Countj,  in  9  Wall.  310-3ZS,  19  L.  ed.  714-716;  Evans 
that  teriitoTT,  in  favor  of  plaintiff  in  a  t.  Durango  Land  k  Coal  Co.  25  C.  C.  A.  631, 
■nit  to  determine  tbe  title  of  peraons  claim-  49  U.  8.  App.  320,  80  Fed.  439;  Henshaw  v. 
Ing  interests  under  a  Mexican  land  grant.  Bissell,  18  Wall.  266,  21  L.  ed.  B36;  Ber- 
Reveraed  and  remanded  for  further  proceed-  thold  v.  McDonald,  24  Uo.  126,  22  How.  334, 
Ings.  341,  16  L.  ed.  318,  321;  Doe  ex  dem.  Bar- 
See  same  ease  below,  1«  N.  M.  764,  120  barie  t.  Eslava,  S  How.  421,  446,  18  L.  ed. 
200,  210;  Barry  v.  Gamble,  3  How.  82,  11 
the  opinion.  L.  ed.  47B;  Lanfear  v.  Hunley,  4  Wall.  204, 
la  L.  ed.  326;  McCabe  v.  Worthington,  16 
How,  86,  14  L.  ed.  8ES;  Trenler  t.  Stewart, 


Mr.  Andrlens  A.  Jonea  argued  the  cause 
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tlons,  and  determine  aa  to  which'  claimant 
had  the  better  title  under  tbe  lormei  gov- 


Mr.  Juatice  HcKeniw  delivered  the  opln- 
iQ  of  the  court; 

"^  «  dem.  Barbarie  v.  Eslava,  9  How.  ,  \^^*  ^^L  "^V^^  'i"^  w«  InaHtntad 

44«,  13  L.  ed.  aiO;  Berthold  v.  McDonald,  ''?  Wi'"*"'  P-  ^5="'.?',  *'-  '"  **"  P^/fT 

22  How.  840.  16  L.  ed.  321;  Henshaw  v.  Bis-  **'  d'termining  "e  title  of   the  partiea  to 

seU.  18  WalL  266,  21  L.  ed.  839;  Eodrigu«s  "''**  "  '""''™,."  "•  P"«'*»'  ^>J  F*T>t, 

T.  United  SUte..l  WalL  682,  17  L.ed.  689;  ""d  for  a  partition  of  the  same.    Thia  grant 

Trenier  v.  Stewart,  101  U.  S.  810,  26  L.  ed.  wflicU  with  a  certain  other  grant,  known 

J024.  aa  the  Perea  grant,  to  the  extent  of  about 

It   the   original    ooncesaions    furnish   no  ^•^'"^  '^'V*-    I"  the  year  1903,  Andriena  A. 

guide  to  a  just  conclusion,  we  must  seek  a  Jones,  appellant,  was  appointed  recdvar  of 

solution  in  tbe  proceedings  had  before  our  the  Beck  grant,  and  entered  Into  poeaeaslon 

tribunals  and  oSlcera  by  which  the  claims  of  it,  including   the  land  In  conflict     Hie 

of  the  parties   were  determined.  Bt.  Louis  Land  t  Cattle  Company  appellee, 

Miller  v.  Dale,  98  U.  S.  474,  23  L.  ed.  736.  filed  an   intervening  petition   in  the  cauee, 

Mesars.  Obarlee  A,   Spiew  and  8.   B.  ""^  •"*  °P  *  ''■'™  *°  '''^  •'"^  '"  «">«*=* 

ItaYla,   Jr.,   anbmitted  the  cause   for   ap-  •"'^  P"?*^  »■  ^^'"^  *^*  "•=  "<»i'«  >» 

pellee.  ordered  to  surrender  to  it  the  land  claimed. 

The  anpreme  court  of  New  Mexico,  having  Anawer    was    filed    to   the    petition,    which, 

concluded   that   neither  the  Perea   nor   the  among  other  things,  denied  lliat  the  Land 

Preaton  Beck  waa  a  valid  grant  under  Mexl-  4  Cattle  Company  had  any  right,  title,  or 

can  law,  decided  that  the  land  here  in  qnea-  interest  In  the  land. 

tlon  shonld  be  divided  between  them.    In  ao  [359}  After  hearing,  the  dlatrict  eonrt 

doing  the  conrt  followed  the  rule  laid  down  decided   in   favor  of  the  receivar,  and   dia- 

in  —  missed  the  petition  in  interrention.    Tbe  de- 

Boutbcni  P.  R.  Co.  t.  Unitad  St«tea,  183  area  waa  nvataod  by  the  nprane  court  of 
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ths  taTritoi7,  mnd  thb  i^pnl  wu  thai 
taken. 

Tkt  qncaUon  in  the  etue  is,  Of  wliieh 
gnat  i*  tile  Mmfliet  Isnd  %  p^rtt 

Both  gTkuta  were  reported  favor«blj  by 
tha  mrrejOT  general  of  the  territory  to 
Congrew  for  conflnnation,  the  Beck  grant 
September  30.  1SS6, 'the  Fern  gr^nt  Sep- 
tember 16,  1867.  Both  were  conflrmed  by 
CoDgreu  in  the  act  of  June  21,  18S0  (IS 
But.  at  L.  71,  chap.  Ifl7).  The  act  re- 
cited the  fact  of  the  recommendation  for 
conBrmation  by  the  lurreyor  general  of  the 
territory  of  certain  private  land  claim*  in 
the  territory,  and  conflrmed  them  nnder  the 
number*  by  which  he  had  deeignated  them, 
the  Bedc  grant  being  No.  1  and  the  Perea 
grant  being  No.  16. 

Section  4  of  the  act  prorided  "that  the 
foregoing  conflrmation  ahall  only  be  eon- 
•tnied  aa  quitclaims  or  relinquiabmenta,  on 
the  part  of  the  United  Statea,  and  shall  not 
affect  the  adverae  right*  of  any  other  per- 
■on  or  perHone  whomaoever." 

The  argumenta  of  counad  have  taken  a 
wide  range,  but  we  think  the  decision  of  the 
case  can  be  pnt  on  a  short  ground.  Both 
granta  have  the  aame  Mexican  source;  that 
is,  they  are  grants  by  the  political  chief 
{governor)  and  the  territorial  deputation. 
The  Beck  grant  waa  the  prior  one,  its  date 
being  December,  1823;  that  of  the  Perea 
grant,  March,  1B25.  Juridical  poseession 
was  given  of  the  Beck  grant;  it  waa  not  of 
the  Perea  grant.  The  Beck  grant  was  pre- 
•ented  for  confirmation  to  the  surveyor  gen- 
eral of  New  Mexico  in  May,  18S5,  and  de- 
clared valid  by  that  officer,  and  a  report 
made  thereof  September  30,  1850,  to  the 
Secretary  of  the  Interior  for  conflrmation 
by  Congress.  The  Perea  grant  waa  present- 
ed for  conflrmation  in  IBGT,  decided  to  be 
valid,  and  reported  to  the  Secretary  of  the 
Intf-rior.  Both  granta,  we  have  aeen,  were 
conflrmed  [380]  by  Congreaa  by  the  same 
act  In  18S0  the  Beck  grant  waa  duly  sur- 
wtjed  and  the  survey  approved,  and  on  the 
13th  of  June,  1SS3,  a  patent  was  duly  issued 
tor  the  grant  aa  surveyed.  The  survey  of  the 
Perea  grant  waa  not  made  until  ISTl.  It 
will  be  observed,  therefore,  that  the  Beck 
grant,  in  all  of  its  atepa,  preceded  the  Perea 
grant. 

The  snprenie  court  of  New  Mexico,  how- 
ever, waa  of  opinion  that  those  steps  oould 
not  be  considered  and  that  both  granta  were 
Invalid  under  the  Mexican  law,  and  took 
tbelr  clBcacy  solely  from  the  act  of  Con- 
grcsa,  and  that,  therefore,  the  parties  "hold- 
lag  by  the  same  act  of  Congreaa,  In  so  far 
aa  their  grants  conflict 'or  overlap,  have 
each  an  'aqnal  undivided  moiety  of  the 
lands  within  tha'  conflict,"*  applying  the 
principle  of  Sootheni  P.  B.  Co.  ▼.  United 
SS  I..  e«. 


States,  18S  U.  S.  S19,  46  L.  ed.  807.  22  Sup. 
CL  Bep.  164.  In  this,  we  think  the  court 
erred.  The  act  of  Congreaa  waa  not  a  gra- 
tuity. It  was  intended  to  be  a  discharge  of 
the  obligations  of  the  treaty  between  the 
United  States  and  Mexico.  It  waa  a  con- 
flrmation of  rights  which  existed,  and  aa 
they  existed. 

The  reports  of  the  surveyor  general  were 
made  under  the  authority  of  the  act  of  CoB' 
greia  of  18G4,  which  made  it  the  duty  of 
that  officer  "to  aacertaln  the  origin,  natam, 
character,  and  extent  of  all  claims  to  lands 
under  the  laws,  nsagea,  and  enatoms  of 
Spain  and  Mexico."  Ha  waa  required  to 
make  report  thereof,  "denoting  the  variona 
gradea  of  title,  with  hit  decision  as  to  the 
validity  or  invalidity  of  each  ol  thf  aama 
under  the  laws,  uaagee,  and  customs  of  the 
country  before  its  ceselon  to  the  United 
States,  .  .  .  which  report  shall  be  laid 
before  Congreaa  for  lueh  action  thereon  aa 
may  he  deemed  jnat  and  proper,  with  a 
view  to  confirming  bona  flde  granta,  and 
give  full  effect  to  the  treaty  of  eighteen 
hundred  and  forty-eight  between  the  United 
States  and  Heiieo,"  [0  SUt.  at  L.  K2]. 
10  Stat  at  L.  308,  chap.  103. 

The  proceedings,  therefore,  for  the  con- 
flrmation of  title*  [361]  derived  from  Mex- 
ico, commenced  with  the  surveyor  general, 
and  were  conanromated  by  the  confirming  act, 
the  surveyor  general  deciding  In  the  first 
instance.  The  petition  to  hint  "I*  the  com- 
mencement of  proceedings,  which  neceaaa- 
rily  involve  the  validity  of  the  grant  from 
the  Mexican  government."  Congreaa,  how- 
ever, constituted  Itself  the  tribunal  of  ulti- 
mate decision  of  the  validity  or  invalidity 
of  the  claim,  as,  of  course,  It  might  do  in 
the  discharge  of  the  treaty  obligations,  or 
delegate  that  duty  to  the  judicial  depart- 
ment. Taineling  v.  United  States  Freehold 
&  Emigration  Co.  »S  U.  S.  644,  23  L.  ed. 
DOS;  Aatiazaran  v.  Santa  Rita  lAnd  k  Min. 
Co.  148  U.  8.  80,  82,  84,  37  L.  ed.  378-3T8, 
13  Sup.  Ct.  Bep.  467;  Stoneroad  ».  Stone- 
road,  1GB  U.  8.  240,  248,  30  L.  ed.  060,  968, 
IB  Sup.  Ct.  Bep.  SZ2. 

The  confirmation,  therefore,  cannot  be 
diaaociated  from  what  preceded  it,  and  it 
may  be  aaid  of  such  direct  conflrmation  by 
act  of  Congress,  as  has  been  said  of  eon- 
flrmation  through  special  tribunals  created 
by  Congress,  that  It  constitutes  a  declara- 
tion of  the  validity  of  the  claim  under  the 
Mexican  laws,  and  that  the  claim  is  entitled 
to  recognition  and  protection  by  the  stipu- 
lations of  the  trea^.  Beard  v.  Federy,  S 
Wall.  478,  402,  18  L.  ed.  SS,  S2.  And  if 
there  be  claims  under  two  patents  each  of 
which  reserves  the  rights  of  the  other  par- 
ties, the  inquiry  must  extend  to  the  ehar- 
aeter  of  the  original  concession.  Tha  con- 
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trovera;  eftu  only  be  Mttlrd  bj  determining 
which  of  thcae  two  gives  the  better  right 
to  the  demanded  premieeB.  HenBhtw  y, 
Biuell,  18  W«ll.  266,  206,  21  L.  ed.  836,  839. 

In  Miller  t.  Dale,  92  U.  S.  473,  Z3  L.  ed. 
1U,  there  WBB  a  conflict  between  ■  conce*' 
doB  of  tlw  Mezion  govemmeat,  conflrmed 
bj  the  tribunalB  of  the  United  States  and 
a  anrrey  tiiereon,  and  a  patent  of  the  United 
Btatei  iaiued  upon  a  limilar  conflrmed  con- 
cewion,  and  the  quettion  in  the  case  was 
which  gare  the  better  right  to  the  premlscB. 
Thla  court  (aid:  "To  anawer  this  quettion, 
we  muBt  look  into  the  character  of  the 
original  concesaiona;  and  if  the;  furniah  no 
guide  to  the  just  concluaion,  we  muat  aeek 
a  [362]  solution  in  the  proceedings  Iiad  be- 
fore oi)r  trilninala  and  officera  bj  which  the 
etaims  of  the  parties  were  determined."  Thia 
rule  is  the  onlj  juat  and  practical  one,  and, 
baeides,  the  act  of  Congreaa  oouflnning  the 
Beck  and  Perea  grants  saved  to  each  rights 
■galnat  the  other  b;  |  4  of  the  act. 

It  is  urged,  however,  that  thia  doctrine  la 
apposed  hy  Dent  y.  Emmeger,  14  Wall.  308, 
20  L.  ed.  838,  Lee  Boia  v.  Bramell,  4  How. 
449,  11  L.  ed.  105],  and  the  cases  cited  by 
them.  In  Dent  r.  Emm^^,  it  waa  aaid  of 
granta  which  were  deecribed  aa  of  "imper- 
fect obligation,  and  affected  only  the  con- 
•denoe  of  the  new  aoTereign,"  and  received 
from  it  "a  vitality  and  efficacy  which  they 
did  not  before  poaaesa,"  tliat  "when  con- 
flnned  by  Congreaa  they  became  American 
tltlea  and  took  their  legal  validity  wholly 
from  the  act  of  confirmation,  and  not  from 
any  French  or  Spanieh  element  which 
altered  into  their  previoua  esisteitee.  The 
doetrine  of  senior  and  junior  eqnitie*  and 
of  relation  back  haa  no  application  in  the 
juriaprudence  of  each  eaaee." 

Of  the  tame  character  were  the  ri|^ta 
Ib  the  other  eases.  In  aonie  of  them  then 
war*  mere  ordert  for  aurveyi  and  promiset 
of  title  which  the  new  sovereign  waa  under 
no  obligation  to  yield  to.  In  the  case  at 
bttr  we  are  dealing  with  rights  which  were 
rMogniied  by  the  new  sovereign  because 
they  were  luppoaed  to  ha*e  1^^  validity 
under  tlie  old  sovereign. 

It  la  true  in  the  ease  at  bar,  iueb  validity 
ia  eonteeted,  and  the  contest  is  certainly 
jnBtUed  aa  to  the  Perea  grant.  It  waa  de- 
dded  in  Bayea  t.  United  States.  170  U.  S. 
nr,  844,  4B  L.  ed.  1174,  1177,  18  6np.  a. 
Bap.  7»,  that  after  it  waa  decreed  by  the 
geMral  conatituent  Congreaa  July  e,  1S24, 
tbtt  .'Ue  province  of  New  Mexico  remaiui 
a  territory  of  the  federation,"  the  adoption 
bf  the  tame  Congreas  of  a  general  eoloniia- 
tloB  law,  August  18,  1824,  and  a  permanent 
Oonatitntion  October  24tb  of  the  aame  year, 
tha  official!  of  the  territory  bad  no  "power . 
to  diapoae  of  the  publie  luida,  even  though 
MS 


it  bt  [383]  mrgumio  conceded  that  luch 
power  had  tiieretofore  been  poaseaaed  by  the 
offlciala  who  ezerciaed  authority  within 
the  area  which  waa  made  a  tarritoi7  by  tba 
Constitution."  But  thia  only  in  paaaing. 
We  are  not  called  upon  to  eonaidef  the 
power  of  the  territorial  offlcera.  The  va- 
lidity of  the  granta  has  been  pronounced  by 
Congress,  and  we  are  only  required  to  con- 
sider their  relation  to  each  other  and  the 
public  domain.  We  tiavt  seen  tliat  the  Beck 
grant  in  all  of  ita  etepa  waa  prior  to  the 
Perea  grant.  Juridical  poBsesaion  waa 
given  of  it  before  the  Perea  grant  was  ap- 
plied for  and  the  conveyance  of  the  land 
embraced  within  it*  Iwundariea  made  com- 
plete. It  was  confirmed  first  by  the  sur- 
veyor gpneral  of  the  territory  and  surveyed 
first  by  the  Interior  Department,  and  a  sur- 
vey "was  necessary  to  its  accurate  aegrega- 
tion  and  delimitation."  Stoneroad  v.  Stone- 
road,  108  U.  S.  2S0,  39  L.  ed.  QS9,  16  Sup. 
a.  Bep.  822. 

It  follows  from  these  views  that  the  Uod 
in  conflict  is  part  of  the  Beck  grant,  and 
the  judgment  of  the  Supreme  Court  of  the 
Territory  la  reversed,  and  the  cause  remand- 
ed to  the  Supreme  Court  of  the  atate  for 
further  proceedings  not  ineonaiatent  with 
thla  opinion. 

Reversed. 


SUSAN  3.  TAYLOR,  as  Administratrix  of 
the  Goods,  Chattels,  and  Credits  which 
were  of  Howard  E.  Taylor,  Deeeaaed, 
PUT.  in  Err., 

BEXTU8  B.  TAYLOR. 

(See  8.  C.  ReporUr's  ed.  9S3-371.) 


—  ezclDBlTeneaa  of  Fedorkl 
power  —  employers'  liability  —  dis- 
tribution of  damaces. 
Ifothing  in  the  state  atatnte  for  the  dis- 
tribution of  peraonal  proper^  can  defeat 
the  right  of  the  childlesa  widow  <rf  an  in- 
terstate  railway  mnployee  who  waa  fatally 
injured  while  employed  by  the  carrier  in 
interstate  commerce,  to  the  entire  net  pro- 
ceeds of  a  judgment  for  the  reaulting  dam- 
agea  recovered  b^  her  as  administratrix 
In  an  action  againat  the  carrier,  whether 
her  action  was  based  njion  the  provisions 
of  1 1  of  the  employers'  liability  act  of  April 
a,  1008  (36  Stat  at  L.  S6,  chap.  149,  U. 
a.  Comp.  Stat.  Snpp.  1011,  p.  132S).  mak- 
ing every  such  carrier  liabkt  In  damages  for 
the  negligent  death  of  aueh  aBplojee  "to 
his  or  her  personal  representative  for  the 
benefit  of  the  surviving  widow  or  husband 


It.  *  Na*.  Co.  47  L.R.A.(K 


,  -        in 
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and    ekiUren   of   nich    employee;    and    if  33  Sup.  Ct.  Rep.  703;  St.  Lonla,  B.  F.  &  T. 

none,  tbmn  of  auch  employee'!  p&rentij  %aA  R.  Co.  t.  Scale,  S29  U.  S.  106,  IfiS,  162,  ST 

fl  none,  then  o(  the  neit  of  kin  dependent  l.  ed.   1120,   1135,   1136,  83  Sup.  Ct.  Bep. 

npoD  nich  employee,"  or  upon  the  proTiiion  osi^-the  Judgment  of  the  aUU  court  here- 

i'8^tTL.'i..i%r;.  ;«Xs.Vmp"  -  -^^-^^  ?*  rj"  v'  '""^^^ 

aUL  Supp.  IBll.  p.  1324),  thkt  "any  rigl.t  f"«r.ed    with  inrtrnetlon.  *«  "jniUte  the 

of  action  given  bj  tlii»  act  to  a  penim  .uf-  judgment  of  the  ipeoal  term  of  the  lupreme 

fering   injurj   Bhall    survive   to  hia   or   her  court  of  New  York. 

personal  reprwenUtive,   (or  the  benefit  of  The  right  of  action  given  by  the  Federal 

'he  surrlTing  nidoir  or  husband  and  chll-  emplojera'  liability  acta  ii  wholly  depend- 

dren  of  such  employee,  and,  if  none,  then  to  ent  upon  the  diipoaition  of  the  Congres*  ia 

■nch  emplojee'e  parenU;  and.  if  none,  then  such  regard.    It  does  not  inhere  in  the  com- 

of  the  next  of  km  dependj^t  upo"  •'"I'  "f'  not.  law,  and  may  be  extended  or  withhrfd 

ploye^  but  in  auch  caK.  there  shal    be  only  ;               a  gratuity,  aa  the  Congrew 

on*  raeorery  for  the  tame  injury,"  iince  luch  .,   %.       "iV    /l  ■    •"=  *^"»'™' 

proTiiiona  govern    the   diatribition    of   the  """r  •«  «*■    "  <»P"blE  of  being  extended  or 

damagea  to  the  exclusion  of  any  applicable  withheld  in  toto,  it  may  be  extended  upon 

atat*  l^ialation.  ronditioni,  and  in  favor  of  those  only  whom 

[For  otSer  owa.  ■•■  Comneree,  1.  e.  In  Dl-  the  Conereaa  may  select,  in  the  order  and 

cMt  aup.  Ct  i»i8  supp.]  j^  ^^^^  »^j^j  ;^;^  j^,   (j^„^^  ^j 

rSo.  224.1  specify. 

''                '  Marvin  r.  Mayiville  Strwt  R.  *  Trsnafer 

Argued    January    30,    1614.      Decided    Feb-  ^'°-  *<>  ^*^-  ""i  McCarty  t.  New  York,  L. 

rnarv    24     1914  ^-  *   ^-   **•   ^"^   ^'   ^'^^   *^^''   ^^^'^  ^■ 

'        '  1  ootlc,  SG  Fed.  211 1  Stewart  t.  Baltimore  k 

I  N  ERROR  to  the  Supreme  Court  of  the  0   »■  Co.  168  U.  S   4*8   42  L  ed.  587,  IB 

1  St^te  of  New  York  in  and  for  Or«.g«  ^"P-.  <^t-  ''^- 't\^°"\^- ^  ^-  ^1  ^f;,"- 

Count,  in  that  state  to  review  a  judgment  f«^''"».  "  "^-  "°'  67  C.  a  A.  167; 

directing  the  distribution  according  to  the  ^^J  \™-  '"^-        ,  ,  ..    ^     .      -   .       , 

sUte    Uw    of   the   proceeds   of  a  judgment  "  ^'S  T""^'^  "?•*       t.K        ?    ""' 


recovered  under  the  Federal  employers'  Hi 


emment,    when    operating    within 


bilit,  «*.  enured   puriuaut  to   the   man-  proper  sphere,  la  supreme,  it  is  of  the  Te^ 

date  of  tie  Court  of  Appeal,  of  the  state,  "»"«   <>'   *^'*  ,•"^"'""7             * 

...      ~       ,        -   J         .     1   .1.      .       1  also  possess  the  incidental  power  to  mnovs 

which  affirmed  a  judgment  of  the  Appel-  „    rr^,      ^     ..             *-            j  *    jv  * 

,  .     r>i  ■  1         J  1.L     D               r.     -X  ^  all  obstacles  to  its  operation,  and  to  that 

late  Division  of  the  Supreme  Court,  Sec-        ,       .  ,., !~       _    __.   .  ,    _,. 

.    r.       _.        .        1.1  u    1.   J                 J  end  so  to  modify  every  power  vested  in  iiub- 

ond   Department,   which   had   reversed   an  ..     .            __'__.         i    __._„*  -^  .__ 

.          ..ID                 n_..D'i  ordinate  governments  as  to  exempt  ita  own 

order   of   the   Supreme    Court   at    Special  tions  from  their  influence, 

Term.     Reversed  and  remanded  for  further  '^■c^n^h  r.  Maryland,  4  Wheat.  816,  4 

proceedings.  j_   ^    g^g 

See  same  ease  below  la  Appellate  Divi- 
sion, 144  App.  Div.  634,  128  N.  Y.  Supp.  No  brief  was  filed  for  defendant  In  error. 
37S;  in  Court  ol  Appeals,  804  N.  Y.  135, 
87  N.  E.  602,  Ann.  Cai.  1913D,  279.  jjr.  Justice  HcKenna  delivered  the  opln- 

The  facts  are  stated   in   the  opinion.  jon  of  the  court; 

Mr.  FTrferic  B.  MoK,.™,  .rpid  th.  Th.  pl.tatUI  i,.  oror  ud  drfoid.i.1  1. 

ciuo.  .nd,  .lit  Miun.  0«>rg.  F.  Brow-  "»»'  "•  "•f^m'j  tb.  widow  ind  f.thor 

Mil,  John  Sp.ldIoB  n.nn.r,,  ud  WlUl.m  •'  »"  »""•"'  f  •?'<"•  ■"""'"'  °'9'"^ 

ma,  Ulrf  .  bri.1  to,  pUiotll  lo  .tror;  f'V.  -t".  ot  N.w  York,  who,   th,o<«h 

U^     .uttoril,    ol    tli.     opioloo.    .nd  "»   "gl.8.""  "I  "■•  En.  K.llr<jd  Cm- 

m'  UabilitT  Cbk.  (Mondou  v.  New  York.  "*  f^™'    .                               ■  .^  .k      .. 

N.  H.  t  H.  K.  Co.|  M3  U.  S.  I.  56  L  rf.  327,  ,P^l"'«  »  ;™  ™  .*W»'?!^  ?^, "J 

3E  I.J!A.(K.8.)  «,  3!  Sup.  Ct.  E.p.  180,  1  -o»ll-trii    "I    k|.    "••'•.   ■""'    -if"  *» 

N.  C.  0.  A.  87ti  Miuoori,  K.  t  T.  H.  Co.  v.  P™","''  "J  "B"  «•  ««»  f""*  * 

Wolf,  22»  U.  S.  570,  67«,  57  L.  «1.  355,  302,  •P""'   P'"i>l"   »'„'•»."  "''  J^'^* 

33  Sup.  Ct.  Rep.  131  i  HlcMju,  0.  E.  Co.  ,.  '""»■    ».  bmgbt  .nit,  m  nob  .dmte- 

Vmtad,  227  U.  S  60,  07,  671.  rf.  117,  420,  l«™t"«,  OB-ort  tb.  r.llro.d  «unpu.j  tor 

33  Sup.  Ct.  Rep.  102;  Americsii  R.  Co.  t.  d.ramgwi,  olleging  tbe  emplormeat  ol  h« 


mdrieki«i,  227  U.  B,  115,  110,  67  L.  ed.  butb*nd    in    inUrotate    commerce   npeei   i 

150, 157,  S3  Sup.  Ct.  Bep.  221;  Gtilt,  C.  *  8.  train  running  from  Port  Jerrbi,  New  York, 

F.  B.  Co.  Y.  McOlnnis,  223  U.  S.  173,  175,  to  Jersey  City,  New  Jerwy,  tbe  negligence 

67  L.  ed.  735,  786,  33  Sup.  Ct.  Bop.  128.  3  ol  the  railroad  company  ae  the  canee  ot 

N.  C  C.  A.  808;  St.  louie,  I.  M.  t  S.  R.  Co.  hie  death,  and  that  the  action  was  brought 

T.  Ecaterlj,  228  U.  B.  702,  67  L.  ed.  1031,  under   the   act   of   Congreea   of   April   22,    . 

••"■■■'•  .,™.,Goo8k-      *" 
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6UFKEME  COURT  OF  THB  UNITED  STATES. 


On.  TnM, 


IBOe  [3S  Btat  at  L.  U,  dwp.  140,  U.  S. 
Comp.  8t«t.  Bupp.  igil,  p.  1322],  entitled, 
"An  Act  Relating  to  Liability  of  Common 
Carrier!  by  Bailroada  to  their  EmplojoM 
in  Certain  GaBca,"  known  aa  the  employen' 
liability  law. 

B;  permiMion  of  the  inrrogate  of  Orange 
count;,  ahe  compTOmised  with  the  railroad, 
accepting  a  judgment  for  9S,000. 

Defendant  in  error  filed  a  petition  in  th« 
rapreniB  coort  of  Orange  county  for  an 
order  direetilig  plaintiS'  in  error  to  pay 
orer  to  him  one  half  of  the  net  proceed!  of 
the  judgment  in  accordance  with  the  itatute 
of  distribution  of  the  state.  The  motion 
was  denied  and  an  order  waa  entered  de- 
termining that  plaintiff  in  error,  ■■  widow 
of  the  deceased,  was  entitled  to  receive  and 
retain  for  her  own  use  all  of  the  net  pro- 
ceeds of  the  judgment.  The  order  was  re- 
rersed  by  the  appellate  division  of  the  lu- 
preme  court,  and  the  judgment  of  reversal, 
on  appeal  to  the  court  of  appeals,  was  af- 
firmed and  the  record  remitted  [360]  to  the 
supreme  court.  This  writ  of  error  was  then 
prosecuted. 

The  appellate  division  was  of  opinion 
that  the  law  of  the  state  gave  the  right 
of  action  and  determined  the  distribution 
of  the  proceeds  of  the  judgment.  Consid- 
•ting  the  act  of  Congress  and  its  provisions, 
the  oourt  was  of  the  view  that  the  act  of 
Congress  "should  be  construed  as  one  grant- 
ing a  new  remedy  under  certain  circum- 
stanees,  where  none,  or  a  leas  adequate  one, 
szlsted  under  the  state  laws,  and  as  not 
Intended  to  supplant  or  abrogate  a  right 
of  action  of  practically  equal  extent  ezist- 
lag  under  the  laws  of  ttiis  state."  [144 
App.  Div.  041.  129  N.  Y.  Supp.  378.]  The 
oourt  further  said:  "It  is  only  on  the  theory 
that  this  act  of  Congress  const itn tea  the 
exclusive  rule  applicable  to  the  tacts  of  the 
ease  before  us  that  the  order  of  the  apecial 
term  [the  order  under  review]  can  be  up- 
held. If  the  remedy  afforded  by  our  laws 
be  concurrent  with  that  provided  by  Con- 
gress, then  we  think  that  our  public  policy 
will  not  permit  an  administratrix  appoint- 
ed by  OUT  courts  under  onr  laws,  to  use 
Um  Federal  statute  simply  for  the  purpose 
of  defeating  our  statute  of  distribution  of 
personal  property."  The  court  of  appeals 
Mcprvased  the  opinion  that  the  case  pre- 
■anted  a  ease  of  conflict  between  the  Fed- 
eral and  state  statutes,  and  determined  that 
the  state  statutes  must  prevail  It  was  aald 
that  the  power  of  Congrees  "^  rcgulata 
Interstate  commerce  moat  end  sonswhan, 
and  so  far  as  employees  of  common  carrisre 
engaged  in  interstate  eommerce  are  eon- 
eemed.  It  appears  to  us  that  It  must  end 
with  tbe  death  of  the  employee."  [804  M. 
Y.    140,   AT   H.   K.   OOS,   Au.   Caa.    l&IS 

«#0 


D,  276.}  And  considering  that  the  oon- 
sequenees  of  a  contrary  doctrine  would  give 
Congress  power  over  the  distributioa  of 
real  estate  which  mi^t  happen  to  be  pur- 
chased by  the  earnings  of  an  onployee  in 
interstate  commerce,  the  court  declared  that 
the  act  of  Congress,  in  ao  far  as  It  attempt- 
ed to  distribute  the  funds  in  contra verey, 
waa  "invalid  and  nnauthoriied."  Theie 
were  dissenting  opinions  expressed.  The 
judgment  of  the  [367]  appellate  dlvlalaii  of 
the  supreme  court  was  affirmed,  and  the  ree- 
ord  was  remitted  to  the  supreme  court,  to  be 
proceeded  upon  according  to  law,  and  the 
judgment  of  the  latter  coDrt  was  entered 
conformably  thereto. 

We  have  had  many  occasions  to  declare 
the  comprehensive  and  exclusive  power 
which  Congress  possesses  over  interstate 
commerce.  And  starting  with  that  power 
as  a  factor,  we  hsve  only  to  consider  tbe 
breadth  and  meaning  of  the  act  of  Congreaa. 

Section  1  provides  that  every  eoronion 
carrier  by  railroad,  while  engaged  In  in- 
terstate commerce,  "shall  be  liable  in  dam- 
ages to  any  person  suffering  Injury  while 
he  is  employed  by  such  carrier  in  such  com- 
merce, or,  in  case  of  the  death  of  such  em- 
ployee, to  his  or  her  personal  representa- 
tive, for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  par- 
ents; and,  if  none,  then  of  tbe  next  of 
kin,  dependent  upon  such  employee,  for 
such  injury  or  death  resulting  in  whole  or 
In  part  from  the  negligence  of  any  of  the 
ofScers,  agents,  or  employees  of  fuch  ear- 
rler,"  or  by  reason  of  any  defect  in  ita 
instouroentalitiea. 

Section  6,  as  amended  April  S,  1910,  pro- 
vides that  the  jurisdiction  of  the  courts  of 
the  United  SUtea  shall  be  concurrent  with 
that  of  the  courts  of  the  several  states,  and 
it  the  action  be  brought  in  a  state  eourt 
it  shall  not  be  removed  to  a  court  of  the 
United  Statea. 

Section  S,  as  amended,  is  as  followa: 

"That  any  right  of  action  given  by  this 
act  to  a  person  suffering  injury  shaQ  aur- 
vive  to  his  or  her  personal  representattva, 
for  the  ben^t  of  the  surviving  widow  or 
husband  and  children  of  such  employee,  and, 
if  none,  then  of  such  employee's  pamtsj 
and,  if  none,  then  of  the  next  of  kin  de- 
pendent upon  aueh  employee;  but  In  soeh 
cases  there  shall  be  only  one  raoovery  for 
the  same  injury."  (30  Btki.  at  L.  291, 
chap.  143,  U.  B.  Comp.  8Ut  'Supp.  ini, 
p.  1324.] 

[368]  T^  act  has  come  up  for  ocnsldem- 
tlon  in  a  number  of  caaes.  In  Second  Em- 
ployers' Liability  Caaea  (Mondon  v.  New 
York,  N.  H.  A  H.  R.  Co.)  823  U.  S.  1,  H  L. 
ed.  327,  SB  LJLA.(S£.)  M,  32  Sup.  CL  Rep. 
.f,V... 


b,  Google 


uu. 


TAYLOR  r.  TAYLOB. 


109,  1  N.  C.  C.  A.  876,  it  Mid  Ita  unend- 
nentt  were  declared  to  be  eoutitutioiial; 
thftt  liAviiig  been  enacted  in  punuance  of 
%  power  rcaerved  to  CongraM,  sUte  Uws 
ammt  give  awaj  to  them.  They  ectabliihed 
Un  poliof  for  all,  it  was  decided,  and  tlie 
eourta  of  a  itate  cannot  refuae  to  enforce 
ttcm  on  the  ground  that  they  are  not  In 
bannonj  with  the  policy  of  tbe  itale.  Con- 
greu  liaving  acted,  it  wae  aaid,  "the  laws 
of  the  atatea,  in  ao  far  aa  they  cover  the 
aame  field,  are  luperaeded;  for  neoeaaarily 
that  which  ia  not  anprema  muat  yield  to 
that  wbicb  U." 

In  Miaaonri,  K.  &  T.  R.  Co.  t.  Wulf,  E20 
V.  8.  670,  67  L.  Mi.  85S,  33  Sup.  Ct.  Sep. 
136,  the  Uondou  Case  waa  appli^..  Tlie 
action  waa  brought  by  the  mother  of  a  de- 
ceaaed  employee  in  interstate  commerce, 
under  the  atate  atatute.  The  petition  waa 
fubaequently  amended  to  embrace  a  ri^ht 
of  action  by  her  under  the  Federal  law  aa 
the  peraonal  representative  of  the  decedent. 
The  amendment  waa  held  not  to  be  the 
eommeneement  of  a  new  action.  It  was 
aaid  tliat  notwtthatanding  the  original  peti- 
Uou  aaserted  a  cause  of  action  under  the 
(tate  atatute  without  making  reference  to 
tlte  act  of  Ckingreas,  the  court  waa  presumed 
to  be  cognizant  of  the  Federal  enactment, 
and  "to  Icnow  that,  with  reaped  to  the  re- 
aponMbility  of  interstate  carriera  by  rail- 
road to  their  employees  injured  in  aueh 
commerce  after  its  enactment,  it  had  the 
effect  of   superseding  atate   lawi  upon  the 

In  Michigan  C.  R.  Co.  *.  Vreeland,  227 
V.  8.  S»,  67  L.  ed.  417,  S3  Sup.  Ct  Bep. 
192,  it  ia  again  aaid  that  the  act  of  Con- 
gresa  has  undertaken  to  cover  the  aubjeet 
of  the  liability  of  railroad  companies  to 
their  employees  injured  while  engaged  in 
interatate  commerce,  and  that  atate  legia- 
Jation  waa  superaeded  by  It  "The  obvioiia 
purpose  of  Congreaa,"  it  was  said,  "waa 
to  save  a  light  of  action  to  certain  rela- 
tives dependent  upon  an  employee  wrongful- 
ly injured,  for  the  loas  and  1369]  damage 
resulting  to  them  financially  by  reason  of 
the  wrongful  death."  And  again,  "It  is  one 
beyond  that  which  the  decedent  had, — one 
proceeding   upon   altogether  different'prin- 

The  same  view  waa  expressed  lo  Ameri- 
can R.  Co.  V.  Didrickaen,  227  U.  8.  14G, 
ST  L.  ed.  456,  33  Sup.  Ct.  Rep.  224.  The 
action  waa  by  surviving  parenta,  they  being 
tlie  sole  benefielaries  under  the  statute. 
A  distinction  waa  ex  pressed  betwt«n  a 
cause  of  action  to  an  injured  employee,  and 
in  caae  of  hia  death,  a  cauae  of  action  to 
dependent  relativea;  and  of  the  first  It 
was  said  that  it  does  not  survive  his  death, 
but  that  in  meh  case  the  act  "ereatca  a 


new  and  distinct  right  of  action  for  tba 
benefit  of  the  dependent  relatives  named  In 
tbe  atatute"  for  the  damagca  which  result 
to  them  becauae  they  have  been  deprived  of 
a  reasonable  expectation  of  pecuniary  beae- 
flta  on  account  of  bis  wrongful  desth. 

In  Gulf,  C.  *  S.  F.  R.  Co.  v.  MeOinnii, 
228  U.  S.  173,  67  L.  ed.  78S,  83  Sup.  Ct 
Rep.  426,  3  N.  C.  C.  A.  8M,  the  statute 
waa  again  considered  aa  giving  a  eauae  of 
action  to  the  personal  representative  of  tba 
deceased  employee  for  tbe  benefit  of  tbe 
persons  designated  becauae  of  the  pecuniary 
loaa  resulting  to  them. 

In  St.  Louie,  I.  U.  jt  S.  R.  Co.  v.  HcsUr- 
ly,  22S  U.  S.  702,  ST  L.  ed.  1031,  S3  Sup. 
Ct.  Bes.  T03,  the  same  principles  were 
applied.  In  St.  Louis,  B.  F.  A  T.  R.  Co. 
V.  Scale,  229  U.  8.  166,  67  L.  ed.  112S,  33 
Sup.  Ct.  Rep.  651,  the  action  was  by  the 
widow  and  parent  of  an  interstate  cmn- 
merce  employee.  The  petition  stated  a 
case  under  the  state  atatute.  The  railroad 
company  contended  that  the  Federal  statute 
was  the  applicable  one.  There  waa  a  eon- 
fliet  betueen  the  statutes.  The  sUte  statuU 
gave  tbe  right  of  action  to  the  aurviving 
husband,  wife,  children,  and  parenta;  the 
Federal  statute  vested  the  right  of  action 
in  the  personal  representative  of  the  de- 
ceased for  certain  named  beneficiaries,  Ibe 
parents  of  the  deceaacd  having  no  right* 
if  there  be  a  widow,  husband,  or  childreu. 
The  railroad  company,  therefore,  interposed 
the  objection  [370]  grounded  on  the  Feder- 
al statute  that  the  plaintifia  were  not  enti- 
tled to  recover  on  the  case  proved.  Tbe  state 
court  overruled  the  objection  and  we  da- 
clared  the  ruling  to  be  error.  We  said :  "Two 
of  the  plaintiffs,  the  father  and  mother,  ia 
whose  favor  there  waa  a  separata  recovery, 
are  not  even  benettciaries  under  the  Fed- 
eral statute,  there  being  a  surviving  widow; 
and  she  waa  not  entitled  to  recover  in  her 
own  name,  but  only  through  the  deceased's 
personal  represeatative,  a*  1*  shown  by  tba 
terms  of  the  statute  and  the  decisions  be- 
fore cited." 

These  cases  were  all  brought  under  the 
statute  aa  originally  enacted  and  before  the 
amendments  of  IBIO.  Section  1,  however, 
was  not  amended,  and  in  St.  Louis,  I.  M.  A 
8.  R.  Co.  V.  Hcsterly,  supra,  it  waa  said 
that  the  ammdment  of  April  6,  1010,  wUeh 
added  |  B,  quoted  above,  "in  like  manner 
allows  but  one  recovery,  although  it  pro- 
vides for  survival  of  the  right  of  the  Ib- 
jured  person." 

It  is  clear  from  these  dedslons  thaa  the 
source  of  the  right  of  plaintilT  in  error  waa 
tbe  .Federal  statute;  and  this  whether  tbe 
cause  of  action  Is  baaed  on  the  1st  sectloa 
of  the  act  or  on  §  9,  added  in  1910.  From 
plaintiff  ia  error's  complaint  aiainst  tbe 
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railroad  compabj  it  U  not  clear  vhetlm 
■he  counted  on  C  1  alone  or  on  that  and  |  9. 
If  under  |  1,  the  cause  of  action  waa  not 
derived  from  the  deceased  in  the  Mnae  of 
a  auecesaion  from  him.  Ai  said  in  one  of 
the  cited  cases,  her  cause  of  action  was 
"<me  beyond  that  wiiich  the  decedent  had, — 
one  proceeding  upon  altogether  diffKrval 
princlpies."  It  came  to  her,  it  Is  true,  on 
account  of  his  death,  but  because  of  her 
pecunisry  interest  in  his  life  and  the  dam' 
age  she  suffered  by  bis  death.  It  was  her 
loss,  not  that  whicli  hia  father  may  have 
suffered.  The  judgment  she  recovered  was 
for  heri^elf  atone.  l[e  had  no  interest  in  it. 
Any  loss  he  may  have  suffered  was  not 
and  rouhl  not  liave  been  any  part  of  it, 

[371]  If  tbe  action  included  a  right  un- 
der S  9,  the  recovery  was  for  her  benefit  ex- 
clusively SB  the  widow  of  the  decedent.  The 
language  of  the  section  is  that  the  right  of 
action  given  to  the  employee  survives  to  hi 
personal  representatives  for  the  benefit  of 
hit  parents  only  when  there  is  no  widow. 

Judgment  revcrsod  and  rauKc  remanded 
tor  further  procredings  not  inconBiatcnt 
aitii  this  opinion. 


■  Jndl- 

3.  Tbe  Federal  Suprema  Court  will  or- 
dinarily not  disturb  on  appeal  the  ruling 
of  the  Porto  Hico  supreme  court  upon  tbe 
question  whether  tliere  was  a  final  judgment 
in  a  suit  which  could  be  set  up  ■>  a  bar  to 
a  later  suit 
[For  oilier  eagea. 


FEDERICO   CALAF   Y    EIVERA. 

(8e«  S.  C.   Reporter's  ed.  371-374.) 

Evidence  —  Allntion  —  Jndsment  or  soU 
emu  act. 

1.  Tbe  recognition  of  a  natural  son,  ig- 
nored in  his  father's  will,  can  be  proved  In 
the  Porto  Rico  courts  in  a  suit  to  nullifv 
the  institution  of  a  universal  heir  by  siica 
will  only  by  a  jud)^ent,  or  by  an  act  in 
solemn  and  authentic  form, 

■  For  other  cases,  see  Erldence,  XII.  t.  In  Di- 
gest Bap.  Ct.  1908.1 

Appeal  —  from  Porto  Rico  courts  — 
lollowlng  decision  Iielotv  —  res  Jadl- 

2.  A  ruling  of  the  Porto  Rico  supreme 
court  that  tne  dismissal  of  a  suit  to  es- 
tablish filiation  by  judgment  ia  a  bar  to  a 
subsequent  suit  between  the  same  partira  to 
Dullify  a  will  which  ignored  the  child  whose 
filiation  was  sought  to  be  established  in  the 
earlier  suit  will  not  be  disturbed  by  the 
Federal  Supreme  Court  on  appeal,  unless 
fhown  by  the  elearest  authority  to  be  errO' 


1908.1 

NoTX. — On  tbe  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  Porto  Rt- 
can  courts — aee  aotr  to  Garrozi  t.  Pastaa,  61 
L.  ed.  U.  8.  M9. 
### 


APPEAL  from  the  Supreme  Court  of 
Porto  Rico  to  review  a  decree,  which, 
ri'tersing  a  decree  of  the  Ui|tTict  Court  ol 
Arecibo,  diamiBsed  the  complaint  in  a  suit 
I  to    nullify   a    will    instituting   a   universal 

lieir.    Affirmed. 
I      See  same  case  below,  17  P.  R.  R.  1B5. 

The  facts  are  stated  in  toe  opinion. 

Mr.  .Manuel  Itudrlsuei-Serru  urgui-d 
the  cause,  and,  with  Mr.  Charles  Haibd'll, 
filed  a  brief  for  apiiellantB : 

Under  the  \a\\  1 1  of  Toro,  it  is  not  re- 
quired, in  ordur  to  eiercise  the  rights  of  a 
natursl  rccogniied  son,  that  the  fact  of  the 
recognition  by  the  natural  father  be  proved 
in  a  manner  which  is  solemn,  self-evident, 
and  authentic. 

Decisions  of  Supreme  Court  of  Spain: 
1B53,  October  8;  1864,  April  16;  1865,  Janu- 
ary 26;  1885,  February  20;  1886,  March  2; 
1865,  April  4;  ]8ii5,  June  30i  1865,  October 
9;  1B70,  June  11;  1871,  January  S;  1872, 
March  23;  1873,  January  10;  1874,  January 
10;  1876,  October  14;  1876,  December  27; 
1877,  May  21;  1881,  May  6;  1882,  October 
IS;  1886,  November  18;  ISSO,  March  29; 
1800,  March  18;  1888,  January  19,  20; 
1869,  November  29;  1909,  April  2;  I^isla- 
tive  Collection  1861,  p.  203;  1669,  vol.  2,  p. 
50;  1889,  vol.  2,  p.  518;  1871,  vol.  1, 
p.  582;  1873,  vol.  1,  p.  377;  1S81,  vol.  3,  p. 
868;  Ariles  v.  Sucesion  Lsnge,  1  D.  P.  R. 
350;   Rivera  t.  Borrero,  3  P.  R.  R.  439. 

The  certified  copy  of  such  a  decision  or 
opinion,  which  was  introduced  at  tbe  trial 
by  defendant,  is  insuflScient  to  base  a  plea 
of  res  judicata,  because  from  it  it  does  not 
appear  that  the  case  had  been  terminated, 
which  condition  is  e«sential  in  order  to  pro- 
duce the  effects  of  rea  judicata. 

Decisions  of  Supreme  Court  of  Spain : 
1864,  June  14:  1868.  May  8;  1897,  April 
B;  1897,  September  28;  Re  Weber,  28  L.B^. 
037,  note;  Callanan  v.  Votruba,  104  Iowa, 
672,  40  L.R.A.  379,  63  Am.  St.  Hep.  518, 
74  N.  W.  13;  23  Cye.  836,  1124,  IIGS;  Loa 
AngelM  T.  Mellut,  SS  Cal.  444;  1  Freonu, 
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Judgn.  p.  IT,  I  IB,  p.  4BS;  Elwell  t.  John- 
wn,  74  N.  Y.  80;  Cambridge  Valley  N«t. 
Buk  T.  L)^cb,  76  N.  Y.  SU;  Rom  v.  Gib- 
•OB,  71  Ala.  35]  Kirchner  t.  Wood,  48 
Mich.  IBB,  12  N.  W.  44;  Gage  ».  Eich,  S6 
111.  EST;  Halt  t.  Hudson,  20  Ala.  284;  Gar- 
ner T.  Harmonj  Milli,  13  Jonea  k  S.  14S, 
a  Abb.  N.  C.  212;  Ferria  -r.  Aapinwall,  10 
Abb.  Pr.  N.  6.  137;  Campbell  t.  New  York 
Cotton  Exeh.  16  Jones  &  8.  668;  Olaen  *. 
Newton,  3  Waab.  429,  30  Pae.  4S0;  Morago 
T.  Emerie,  4  Gal.  308 1  Cumminga  t.  Heard, 
2  Hinn.  34,  Oil.  25;  Slagle  t.  Bodmer,  68 
Ind.  406;  Newell  T.  Gatling,  7  Ind.  147; 
Andrews  v.  Loveland,  1  Colo.  B;  B  Ene. 
PL  A  Pr.  24;  Clay  v.  Hia  Creditors,  B  Mart. 
(La.)  SIS;  Fink  v.  Martin,  G  La.  Ann.  108. 

It  the  plaintiff  faila  on  demurrer  in  the 
flrat  action  from  the  omietion  of  eeaential 
allegation*  in  his  declaration,  which  are 
fully  aupplied  in  the  second  suit,  the  judg- 
moit  In  the  first  suit  is  no  bar  to  the 
complaint,  although  the  respective  actions 
wen  instituted  to  enforce  the  aatne  right, 
for  the  reason  that  the  meriU  of  the  cause 
as  disclosed  in  the  second  deelaratioo  were 
not  heard  and  decided  in  the  first  action. 

24  Am.  A  Eng.  Enc.  Law,  800;  Gould  t. 
ETanaville  t  C.  R.  Co.  Bl  U.  S.  520,  23  L. 
ed.  416;  Leonard  *.  Vickabnrg,  S.  A  P.  R. 
Co.  198  U.  S.  418,  49  L.  Ed.  1109,  25  Bup. 
a.  Rep.  T60;  Smith  t.  McNeal,  109  U.  8. 
426,  27  L.  ed.  986,  3  Bup.  CL  Rep.  319; 
North  Muikcgon  v.  Clark,  10  C.  C.  A.  691, 
22  U.  8.  App.  622,  62  Fed.  694;  Reynolds  t. 
Lincoln,  71  Cal.  183,  12  Pac.  449;  Los  An- 
geles V.  Melius,  59  Cal.  444. 

The  plea  of  prescription  cannot  be  in- 
voked in  the  matter  of  recognition  of  nat- 
ural children  who  were  bom  under  the 
Ttgim«  of  law  II  of  Toro.  Natural  chil- 
dren, under  the  legislation  prior  to -the  Civil 
Code,  do  not  need  to  exercise  the  action  of 
filiation,  and  to  obtain,  through  it,  a  judi- 
cial recognition,  previously  or  siroultsjieDus- 
ly  to  bringing  their  action  lor  the  purpose 
of  enforcing  the  rights  which  they  have  aa 
such  natural  children,  provided  that  they 
have  been  recognized  in  accordance  with  the 
law  11  of  Toro. 

Deciaions  of  Supreme  Court  of  Spain; 
1SS8,  April  27;  1896.  July  9;  189S,  Septem- 
ber 23;  1906,  April  11;  1906,  December  28; 
Cnrtli  V.  Whitney,  13  Wall.  68,  20  L.  ed. 
SIS. 

The  private  document  by  which  Silvador 
Calaf  made  the  recognition  of  his  son,  Ra- 
mon, meeta  all  the  conditions. 

Armsterdam  v.  Puente,  16  P.  R.  R.  S27; 
Pnente  v.  Puente,  16  P.  R.  H.  656;  Gual  v. 
Bonatoux,  15  P.  R.  R.  645;  Cordova  v.  Fol- 
gueras  y  Rijos.  227  V.  B.  376,  67  L.  ed. 
656,  33  Sup.  Ct.  Rep.  360. 

The  posaeision  of  the  status  of  natural ' 
BS  li.  ed. 


son  cannot  and  should  not  ht  eonfminded 
with  the  recognition,  expresa  or  tacit,  r^ 
ferred  to  in  law  11   of  Toro. 

Decision  of  Supreme  Court  of  Spain  i 
1896,  June  9. 

Law  11  of  Toro,  within  the  ample  scope 
of  an  expreas  or  tacit  recognition,  did  ad- 
mit an  absolute  inquiry  of  paternity,  not 
permitted  by  the  Civil  Code,  which  re- 
stricts it  only  to  the  specific  cases  of  |  13S, 
to  nit,  undoubted  written  document  of  the 
father,  or  continuous  possession  of  the  stat- 
us of  natural  son. 

1  Scaevelo,  Jurisprudence  of  the  Civil 
Code,  p.   360. 

The  poBsesaion  of  the  statua  of  natural 
son  is  characterized  by  the  series  of  aet4 
presenting  a  person  in  a  direct  and  unin- 
terrupted relation,  aa  natural  son,  with  n- 
spect  to  another. 

Decisona  of  Supreme  Court  of  Spain: 
1896,  June  28;  1896,  May  21;  1896,  Novem- 
ber 7. 

Mr.  PftDl  fnller  argued  the  cause,  and, 
with  Mr.  Frederic  R.  Coudert,  flied  a  briel 
for  appellee: 

The  foundation  of  the  doctrine  of  rsa 
judicafa,  or  estoppel  by  judgment,  is  that 
both   parties  have  had  their  day  in  court. 

2  Black,  Judgm.  U  600-604. 

A  right,  question,  or  fact,  distinctly  put 
in  issue  and  directly  determined  by  a  court 
of  competent  jurisdiction,  aa  a  ground  of 
recovery,  cannot  be  disputed  in  a  subse- 
quent suit  between  the  same  parties  or  tbdr 

Southern  P.  R.  Co.  v.  United  SUtes,  108 
U.  S.  1-48,  42  L.  ed.  366-376,  18  Bup.  GL 
Rep.  18;  Johanneasen  v.  United  States,  £25 
U.  S.  23B,  66  L.  ed.  1070,  32  Sup.  Ct.  Bop. 
613. 

Where  a  judgment  between  the  same 
parties  is  pleaded  in  bar,  the  plea  will  b« 
upheld  if  the  object  of  both  suits  is  the 

Gonzalei  v.  MAndez,  16  P.  B.  R.  682. 

Either  the  allegation  of  recognition  raises 
an  issue  to  be  determined  in  the  action, 
and  requiring  proof  and  judicial  sanctltm  to 
make  it  operative  in  creating  the  statos  of 
natural  son  (and  In  that  event  thia  aetion 
is  identical  In  issue  and  in  parpos*  with  the 
earlier  aetion),  or  the  plaintiff's  ease  resta 
upon  a  mere  allegation  of  a  faot,  the  affaot 
of  which  has  not  been  judiolally  determined, 
and  is  not  to  be  Judicially  determined  is 
this  action  (which  plaintiff  avers  and  the 
court  holds  is  not  an  action  of  filiation). 
In  that  evant  he  la  not  entitled  to  the  rellat 
which  c«n  only  be  based. upon  judicial  ea- 
tabliahment  of  the   status,   or'  its  creation 
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hf  «  luit  in  Uw  or  equity,  effectually  proae- 

ented,  ibill  hftre  baen  set  up. 

IFoi   Mb«r   em«ea,   SM  AdTemc    Poueulon,   I. 

k.  3.  IQ  DIceat  Sap.  CL  ISOS,] 
Oonatitutlonsl    law    —    due    proceaa    of 

I«w  ^  preacrlplton. 

4.  The  heln  of  the  origitiAl  gTftntae  in  the 
Almmeda   Und   grant  are  not  deprived   of 


H.  Comp.  Lawi  1366,  chap.  73,  |  1,  Conip. 


grant  lyine  between  the  Rio  Grande  and 
the  foothills  to  the  we«t,  under  a  deed  pur- 
porting to  convey  the  land  from  the  river 
westward  to  the  ridge  of  Bio  Puerco,  givei 
title  to  the  whole, 
[ror  other  cawa,  we  Cositttutlonal  I^w.  eSO- 

«8«.  In  Digest  Sup.  ct.  1»08.] 
Constllntloiul    law  —  equal   protecUou 

ot  the  laws  —  prescription. 

5.  'Ihe  equal  protection  of  the  laws  Ib 
Dot  denied  by  'confining  to  Spanish  and 
Uexlean  grants  the  provision  of  N.  M. 
Comp.  Laws  1806,  clisp.  73,  S  1,  Camp. 
Laws  1897,  S  i031,  under  which  ten  years' 
'  n  of  land  under  a  deed  purporting 

1    fee 

the 

suit  in  law  or  equity,  efTeetually  prosecute* 
shall  have  been  set  up. 
(Fer  other  cases,  sea  Coostllutlonal  Law,  IT. 
a,  T,  Id  Dlgsst  Snp.  Ct.  1908.] 


Argued  January  27,  1914.    Decided  Febru- 
ary   24,    1B14. 

APPEAL  from  the  Supreme  Court  ot  the 
Territory  ot  New  Mexico  to  review  a 
decree  which  affirmed  in  part  and  reversed 
in  part  a  decree  of  the  District  Court  for 
Bernalillo  County,  in  that  territory,  in 
favor  of  interveners  in  a  partition  suit. 
Affirmed. 

See  same  cass  below,  Ifl  N.  M.  349,  ISO 
Pae.  670. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Alonxo  B,  HcHlllen  argned  the 
eattse  and  filed  a  brief  for  appellant : 

The  plaintiff  and  her  eotenants  having 
alKnni  a  perfect  legal  'title,  and  poaseasiou 
of  the  grantee  and  bis  heira  down  to  the 
present  time,  certain  presumptions  prevail: 

(1)  Possession  in  accordance  irith  the 
legal  title  is  presumed. 

Gonules  t.  Ross,  120  U.  8.  SOS,  829.  SO 
U  ed.  801,  fi09,  7  Sup.  Ct.  Rep.  70S;  Chesa- 
p«ka  Beach  R.  Co.  t.  Washington,  P.  ft  C. 
B.  Co.  199  U.  S.  847,  249,  50  L.  ed.  17S,  177, 
26  anp.  Ct.  Rep.  26. 

(8)  All  presumptions  are  in  favor  of  the 
Isgal  holder,  and  the  burden  of  overcoming 
than  nsU  with  him  who  UMUla  the  \tgH 
Utk. 


Evans  v.  Welch,  29  Colo.  365,  es  Pac.  77«; 
1  Waahb.  Bcal  Prop.  p.  03. 

(3)  It  is  a  presumption  of  law  that  poa- 
session  of  one  cotenant  is  possession  of  alL 

Union  Consol.  Silver  Min.  Co.  v.  Taylor, 
100  U.  8.  37,  40,  25  L.  ed.  641,  542,  6  Mor. 
Min.  Rep.  32S;  M'CIung  v.  Rosa,  6  Wheat, 
lie,  124,  e  L.  ed.  46,  49;  Barr  v.  OraU,  4 
Wheat.  213,  222,  4  L.  ed.  553,  6661  Armijo 
V.  Neher,  11  N.  M.  045,  72  Pac.  12;  Stevens 
V.  Martin,  108  Mo.  407,  6S  8.  W.  347;  Free- 
nuin,  Cotenancy  A  Partition,  S!  lOU,  167, 
222;  1  Washb.  Real  Prop.  p.  680. 

(4)  If  several  persons  have  a  mixed  pos- 
session of  land,  and  one  of  them  bas  title  to 
it,  the  seisin  belongs  to  him  only, 

1  Washb.  Real  Prop.  p.  03. 

(6)  It  ii  a  conclusive  presumption  of  Uw 
that  where  two  persona  are  in  possession  of 
land  at  the  same  time,  under  different  titles, 
the  law  adjudges  him  to  liave  the  seisin  of 
the  estate  who  has  the  better  right.  Both 
cannot  be  seised,  and  therefore  the  seisin 
follows  the  title: 

Barr  v.  Gratz,  4  Wheat.  213,  223,  4  L. 
ed.  663,  S5S;  Bronusvillc  T.  Cavazos,  lUO 
U.  S.  138,  145,  26  L.  ed.  574,  677. 

(6)  It  is  also  a  concluaive  presumption 
of  law  that  where  the  rightful  owner  is  in 
the  actual  occupancy  of  a  part  of  his  tract 
he  is  in  the  constructive  and  legal  posses- 
aiou  and  seisin  of  the  whole,  unless  be  is 
disseised  by  actual  occupation  and  diapoa- 
seseion :  and  where  the  possession  is  mixed, 
the  legal  seisin  is  according  to  the  legal 
title. 

Deputron  v.  Young,  134  U.  S.  241,  264. 
33  L.  ed.  928,  929,  10  Sup.  Ct.  Rep.  539; 
Ward  V.  Cochran,  160  V.  S.  607,  805,  008, 
37  L.  ed.  1196,  1187,  1198,  14  Sup.  Ct  Rep. 
230;  Hunnicutt  v.  Peyton,  102  U.  S.  333, 
367-369,  26  L.  ed.  113,  120,  121;  Bracken 
V.  Union  P.  R.  Co.  21  C.  C.  A.  387,  41  U. 
S.  App.  491,  76  Fed.  347. 

The  decree  of  partition  was  a  final  judg- 
ment as  to  all  adverse  claimants,  and  noth- 
ing remained  to  be  done  except  to  carry 
out  the  provisions  of  the  statute  by  a  divi- 
sion of  the  land  or  its  proceeds  among  tiie 
eotenants. 

1  Freeman,  Judgm.  4th  ed.  ||  104'A,  304, 
307 ;  30  Cye.  253,  V  8 ;  Keil  v.  W«st,  21  Pla. 
608  i  Irvln  V.  Buckles,  148  Ind.  389,  47  N. 
E.  822',  Jsnes  v.  Brown,  48  Iowa,  60S; 
Traverso  v.  Row,  11  La.  498;  Allen  v.  Hall, 
50  Me.  2G3:  Ham  *.  Ham,  39  He.  816; 
Partridge  v.  Luce.  36  Me.  10;  SlinglufT  v. 
SUnley,  60  Md.  220,  7  Atl.  281 ;  PfelU  v. 
Pfelti,  1  Md.  Ch.  463;  Mt.  Rope  Irmi  Co. 
V.  Dearden,  140  Hasa.  430,  4  N.  E.  803; 
Bughardt  V.  Van  Deiisen,  4  Allen,  374; 
Brown  V,  BnUtley,  11  Cush.  108;  Foster  v. 
,  Joaca,  —  IUm.  —,  17  So.  SOS;  Hinda  v.  Star- 
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ma,  U  Ho.  209;  HoiliraU  t.  Decker,  6  N.  Y. 
Ci<r.  Proc.  Hep.  62;  GMniM  v.  Taft,  SB  N. 
C  103,  3  B.  E.  674;  Clenuiu'i  Appeal,  8 
SadUr  (Pa.)  321,  11  AtL  669;  Johnaon  t. 
Unrnj,  12  Lea,  109;  Petnicio  t.  Beudon, 
78  Tez.  839,  13  S.  W.  S60. 

When  a  statute  reqnirea  payment  of  taxei 
a>  an  element  of  adverae  poaseMion,  it  is 
nrrfiiaij  for  the  ad*erie  claimaot  to  ahow 
■ueh  paymeilt  of  tazea  duriug  the  full 
period  naceaaary   to   eatabliah   adverse   poi- 

Beaver  t.  Taylor,  1  W*ll.  S3T,  17  L.  ed. 
•01;  WarveUe,  Ejectment,  g  342;  Wettlg  <r. 
Bowman,  47  III.  17;  Power  ▼.  Kitehing,  10 
N.  D.  254,  SB  Am.  St.  Bep.  601,  Se  N.  W. 
737;  Reynolds  v.  Willard,  BO  Cal.  605,  22 
Pae.  282;  Irwin  v.  Miller,  23  lU.  401 1  Co- 
field  V.  Furry,  10  111.  1S3;  Suowden  v.  Rush, 
7ft  Tex.  197,  13  S.  W.  18»;  Hardin  v.  Qou- 
veneur,  «9  in.  140. 

In  order  to  conetitute  adverse  poaseaaion 
it  must  be  actual,  open,  viaible,  notorioua, 
continuous,  excluaive,  hostile,  and  under 
claim  of  right 

Johnston  *.  Albuquerque,  12  N.  H.  20, 
78  Pae.  9;  Gentile  t.  Kennedy,  8  N.  M.  347, 
45  Fae.  879;  Probst  v.  Domestic  Miaaioni, 
3  N.  M.  373,  5  Pae.  702;  Jenkini  v.  Uaxwell 
I^nd  Grant  Co.  15  N.  U.  281,  107  Fac.  731); 
Armatrong  v.  Morrill,  14  Wall.  120,  145, 
£0  L.  ed.  705,  772;  Uogun  v.  Kurti,  94  U. 
S.  773,  24  L.  ed.  317 ;  Ward  v.  Cochran,  150 
U.  S.  fiB7,  606,  37  L.  ed.  IISS,  1167,  14  Sup. 
Ct.  Rep.  230;  CUrke  v.  Courtney,  6  Pet. 
319,  8  L.  ed.  140;  Huonicutt  v.  Peyton,  102 
U.  S.  388,  2S  L.  ed.  120;  Barr  v.  Orati,  4 
Wheat.  223,  4  L.  ed.  5S5;  Brownsville  j. 
Cavaioa,  100  U.  S.  138,  145,  25  L.  ed.  574, 
S77;  Deputron  v.  Young,  134  U.  B.  241, 
254,  33  L.  ed.  B23,  020,  10  Sup.  Ct.  Rep. 
530 ;  Bracken  v.  Union  P.  R.  Co.  21  C.  C. 
A.  387,  38  U.  S.  App.  629,  76  Fed.  347. 

The  line  of  demarcation  between  statutes 
of  limitation  and  statutes  which  attempt  to 
adjudicate  or  transfer  property  is  clear. 
Statutes  of  limitation  do  not  attempt  to 
transfer  the  riglit,  but  merely  limit  tfae 
remedy  to  a  certain  reasonable  time;  and  a 
statute  of  limitation  which  does  not  give 
a  reasonable  time  within  which  to  bring  an 
action  Is  nneonstitutionat  and  void. 

Sohn  T.  Waterson.  17  Wall.  508,  21  L.  ed. 
717;  McClellan  v.  Kellogg,  17  111.  4DS:  Mc- 
Connel  t.  Street,  17  111.  253;  Woodward  v. 
BUaehard,  16  HL  424;  Irving  v.  Brownell, 
11  111.  402;  Oittings  t.  Stearns,  19  IlL  380] 
Qroariieek  v.  Seeley,  IS  Mich.  342;  Baker  v. 
KsUcy,  11  Minn.  480,  Gil.  868:  Smith  v. 
Sherry,  64  Wis.  114,  11  N.  W.  465;  Farrar 
T.  Clark,  8S  Ind.  440;  Dingey  t.  Paxton, 
80  Miaa.  1038;  Cooley,  Const.  Um.  p.  440, 
MOte  3. 
St  L.  •«. 


All  limitatioD  laws  must  proceed  upon  the 
theory  that  the  party,  by  lapse  of  time  and 
omission  on  hia  part,  has  forfeited  his  right 
to  assert  his  title  in  the  law. 

Gittings  T.  Steams,  19  IlL  376;  Sturgo 
T.  Crowninsbield,  4  Wheat.  122-207,  4  I,,  ed. 
520-051;  Pearce  t.  Patton,  7  B.  Hon.  IBS, 
46  Am.  Dec.  81;  Qriffiu  v.  McKeosie,  7  Qb. 
163,  60  Am.  Dec.  3S9;  Coleman  v.  Hoboes, 
44  Ala.  124,  4  Am.  Rep.  121. 

Mr.  Ooorge  S.  Klock  argued  the  causa, 
and.  with  Mr.  Neill  B.  Field,  ftlcd  a  brief 
for  appellees; 

The  decree  of  partition  waa  interlooutorj, 
and  was  not  a  final  decree  until  after  the 


the  property. 

SO  Cyc.  262,  subdiT.  6;  Randies  v.  Ran- 
dies, S3  Ind.  93;  Aull  v.  Day,  133  Mo.  337, 
34  8.  W.  67S;  Wsrren  v.  Williama,  25  Uo. 
App.  22;  Mingay  v.  Lackey,  142  N.  Y.  449, 
37  N.  E.  471 ;  Schweitzer'a  Estate,  4  Une. 
L.  Rev.  360;  Zjtfle's  Kstate,  4  Lane.  L.  Re*. 
103;  16  Enc.  PI.  t  Pr.  810;  Hart  v.  Steed- 
man,  PS  Mo.  457,  11  S.  W.  993;  EoUowaj 
V.  Holloway.  103  Mo.  284,  16  S.  W.  538;  S 
BL  Com.  -296;  1  Black.  Judgm.  gg  17,  39-. 
Green  v.  Kiak,  103  U.  B.  618,  28  L.  ed.  488; 
Green  v.  Fisk,  154  U.  B.  668,  and  26  L.  ed 
480,  14  Sup.  Ct.  Rep.  1103;  Elder  v.  Mc^ 
Claskey,  17  C,  C.  A.  261.  37  U.  8.  App.  ], 
109.  70  Krd.  629;  Oeaell's  Appeal,  84  Pa. 
238:  Beebe  v.  Qrffflng,  6  N.  Y.  486;  Temple- 
man  V.  Steptoe,  1  Munf.  339;  Young  ».  Sklp- 
with.  2  Wash.  (Va.)  300;  Pntman  *.  Lewis, 
1  Fla.  607;  Medford  *.  Harrell,  10  N.  C. 
(3  Hawks)  41;  Clester  v.  Gibson,  IS  Ind. 
10;  Davis  v.  Davis,  36  Ind.  160;  Kern  v.  Ma- 
ginnips,  41  Ind.  398;  Pipkin  v.  Allen,  29  Mo. 
229:  Durham  v.  Darby,  34  Mo.  447;  Ivory 
V.  Delnre,  26  Mo.  605;  Gates  v.  Salmon,  2B 
Cal.  320:  Peck  v.  Vandrnberg,  30  CaL  11: 
Mills  v.  Miller,  2  Neb.  299;  Murray  v.  Yatet, 
73  Mo.  13;  Green  t.  FUke,  108  U.  S.  518, 
26  L.  ed.  480:  10  Rose's  Notes  {U.  S.)  83; 
WillianiB  v.  Field,  80  Am.  Dee.  434,  note; 
Knspp,  Partition,  pp.  202,  203;  Emerie  v 
Alvsrado.  ft4  Cal.  520,  2  Pae.  418;  Booth. 
Real  Actions,  244 :  Dan.  Cb.  PI.  ft  Pr.  2854; 
Ham  T.  Ham.  .39  Me.  818;  Robinson  v. 
GlancT,  69  Pa.  89;  Clarke  v.  Baird,  98  Cal. 
642,  33  Pae.  768;  TompkiiH  v.  Hyatt,  19  N. 
y.  634;  McKedwn  T.  OIBoer,  127  N.  Y.  «87, 
28  N.  E.  401 ;  30  Cyc.  301,  302. 

Tlie  Intcrvenera  established  title  to  the 
strips  of  land  claimed  by  them,  and  the  Oad- 
ings  of  fact  warranted  the  decree  in  favor 
of  such  interveners. 

Tyler,  Ejectment  i  Adverae  Enjoymeut, 
pp.  88,  872,  873;  Wright  v.  Mattlra,  IB 
How.  60,  16  L.  ed.  280:  6  Rose's  Notes  (U. 
B.)    BM-m-,    Left   T.   Polk   County    Co^ 


8UPHEHB  COURT  OF  THE  UNITED  STATES. 


Oct.  • 


pCT  Co.  21  How.  *m.  la  L.  ed.  203;  WaU*  t. 
Smith,  IB  Qft.  8;  Dickenwn  t.  Breeden,  SO 
nL  279;  Huna  t.  Renfro,  32  Mias.  12S; 
Jmduon  «x  dem.  Brmdatreet  t.  Huntingtoo, 
*  Pet.  408,  8  L.  «d.  ITO;  Swing  v.  Bornett, 
11  Pet.  SI,  52,  fi  L.  ed.  KB,  82S;  9  Rom'i 
K«tf*  (U.  B.)  887-043:  Stnither  v.  Locu, 
U  Pet.  43T,  B  L.  ed.  1147. 

When  Mie  h  In  kctnal  poHeseion  of  ft 
portion  of  the  tract  under  color  of  title,  hia 
poMewion  will  be  preenmed  to  extend,  by 
conatruction,  to  the  limiti  of  the  land  de- 
•cribed  in  hia  deed. 

EUIeott  T.  Pearl,  10  Pet.  413,  B  L.  ed.  47«; 
S  BoM-a  NotM  (U.  S.)  SOS-fiH. 

'Dw  preaumption  of  amicnble  relation  be- 
tween tennnta  in  common  ia  merelj  a  mIe 
ol  erideno^  liable  to  be  overcome  by  tlu 
drctunataneea  of  any  particular  mm  in- 
volving tlie  qneation  whether  in  fact  the 
poaaeoaion  waa  adverse;  and  it  la  not  A  rule 
of  law  denying  the  application  of  the  atat- 
nte  of  limitationa  to  peraona  auatainlng  the 
nktion  of  tenant!  in  eonunon. 

1  Enc  £t.  pp.  OSS,  6B0. 

In  the  acqulaition  of  title  by  adverae  poa- 
■earioD,  the  distinction  between  atrangera 
nad  tenant*  in  common  relatei  to  the  char- 
Mter  of  the  evidence  neceaaary  to  prove  that 
the  poaaeaaion  waa  adverse. 
'.Foulke  V.  Bond,  41  N.  J.  L.  62T. 

The  acta  of  an  occupant  may  erea.te  saeh 
notorioua  evidence  of  his  adverse  claim  aa  to 
render  it  nnneceaaary  to  show  either  poai' 
tlve  notice  to  a  cotenant,  or  facta  showing 
Mtnal  knowledge  on  hia  part. 

Elder  V.  MeClaakey,  17  C.  a  A.  201,  37 
n,  S.  App.  1,  1B9,  TO  Fed.  520;  Packard  v. 
Johnson,  67  CaL  180;  Dugan  v.  Follett,  100 
m.  S81;  Sullivan  v.  Holmes,  8  Cuah.  fiS2. 

The  fvclusive  poaseaaion  and  In  severalty 
by  coparceners,  of  the  variooa  parts  of  the 
eommon  land,  acquiesced  in  for  s  great  nuni' 
ber  ol  years,  will  authorise  an  inferenM  of 
parol  partition,  uniew  other  elronmstanees 
rdnit  auch  preanmption. 

1  Enc.  Ev.  600;  Berry  v.  Seawall,  13  C. 
C  A.  101,  31  U.  B.  App.  30,  SB  Fed.  742; 
Allan  V.  Seawell,  IT  C.  C.  A.  217,  ST  D.  S. 
App.  430,  TO  Fed.  081. 

The  area  ai  interveners'  poaseaaion  waa 
eotxtendve  with  the  land  aa  described  la 


CanpbeU  v.  Batea,  143  Ala.  338,  SB  So. 
144;  Connerly  v.  Dickinson,  81  Ark.  2S8, 
BB  S.  W.  B2;  Rncker  v.  Dixon,  78  Ark.  BB. 
H  S.  W.  TM;  George  v.  Cole,  109  La.  BIO, 
H  Bo.  TB4;  Santee  River  Cypreaa  Lumber 
Oo.  V.  Jamea,  SO  Fed.  380;  Peden  v.  Cren- 
A«w,  —  Tn.  Oiv.  App.  — ,  81  B.  W.  SOB; 
BobanoB  v.  Downing  Co.  120  Oa.  BSS,  102 
Am.  St.  R«p.  1S8,  4B  B.  E.  4M,  1  Ann.  Caa. 
TIT;  O'BriaB  v.  netdisr,  123  Oa.  427,  •! 


&  E.  400;  Van  GnndMi  v.  Virginia  Coal  4 
L  Co.  3  C.  C.  A.  2B4,  8  U.  B.  App.  iS9,  62 
Fed.  83a ;  Braekett  v.  Persons  Unknown,  53 
Me.  £28,  ST  Am.  Deo.  548;  Green  v.  Irving, 
54  Hias.  460,  28  Am.  Rep.  300;  Little  v. 
Downing,  3T  K.  H.  365;  Black  v.  Tenneaace 
Coal,  Iron  A  R.  Co.  BS  Ala.  109,  8  So.  537; 
Wattera  v.  Connelly.  59  Iowa,  217,  IS  N 
W.  88;  Taliaferro  v.  Butler,  77  Tex.  078, 
14  B.  W.  181;  Bodgea  v.  Roas,  6  Tex.  Civ. 
App.  43T,  26  B.  W.  875;  Brown  v.  O'Brien. 
11  Tex.  av.  App.  4fiB,  33  &  W.  2«T;  Swift 
V.  Gage,  20  Vt  224. 

An  unregistered  deed  is  solBeient  to  wa- 
atitute  the  bar  of  the  etstutc  of  limitationa. 

Lea  V.  Polk  County  Copper  Col  21  How. 
4B3,  10  L.  ed.  203;  Packard  v.  Hoas,  08  CaL 
1£8,  B  Pac  81S;  Den  ex  dem.  Chaatien  v. 
Philips,  33  N.  C.  (11  Ired.  L.)  206;  Doe 
ex  dem.  Hardin  v.  Barrett,  61  N.  C.  (6  Jonea, 
L.)  168;  Doe  ex  dem.  Kron  v.  Hlnaon,  53 
N.  a  (8  Jones,  L.)  347;  Rawson  v.  Fox,  66 
IIL  200;  Bellows  v.  Jewell,  60  M.  H.  420; 
Hfnot  V.  Brooks,  16  N.  H.  374;  Dickenson 
V.  Breeden,  SO  IIL  279. 

Registration  or  record  of  a  deed  is  not 
eaaential  to  give  color  of  title  in  cases  where 
eonatructive  poeaesaion  of  the  whole  of  a 
tract  of  land  ia  claimed  by  reason  of  actual 
possesaion  of  part  thereof. 

Dorian  v.  WeaterviUh,  140  AU.  2S3,  103 
Am.  Bt.  Rep.  S6,  37  Bo.  382;  Packard  v. 
Hoas,  68  CaL  123,  B  Pac.  818;  Dickenaon  v. 
Breeden,  SO  IIL  S7S;  Rawaon  v.  Fox,  66 
IIL  200;  Hanna  v.  Rsnfro,  32  MiM.  126; 
Plaster  v.  Grabeel,  180  Mo.  669,,  81  8.  W. 
58»;  Hinot  v.  Brook^  18  N.  H.  374;  Lea  t. 
PoUc  County  Copper  Co.  21  Bow.  4B3,  10 
L.  ed.  203;  Jaqnes  v.  Lester,  118  ni.  240, 
a  N.  E.  790. 

A  state  may  classify  the  objects  of  Ifgla- 
lation,  BO  long  as  Its  attempt  at  claiaiflca- 
tion  is  not  merely  arbitrary  and  u 


CUrk  v.  Kansas  Ci^,  1T6  U.  S.  114,  «4 

L.  ed.  3Se,  SO  Snp.  Ct.  Repi  £84;  Cooley, 
Const.  Urn.  Tth  ed.  pp.  14-18;  San  Hat«a 
Connty  v.  Southern  P.  R.  Co.  8  Sawy.  238, 
13  Fed.  TS2;  Wood.  LimiUtion^  3d  ed.  S 
254,  p.  B8T. 

A  atatnte  of  limitation*  cannot  be  said  to 
impair  the  obligation  <d  the  contract,  or  to 
deprive  one  of  proper^  without  due  proesaa 
of  law,  nnleaa  in  its  application  to  aa  sxlBt- 
ing  line  of  action  it  unreasonably  limits  tka 
opportunity  to  enforce  that  right  by  suit. 

Wheeler  v.  Jackson,  18T  V.  8.  240,  S4  L. 
ed.  OOB.  11  Sup.  Ct.  Rep.  TO;  Probat  v.  Do- 
mestic Hisrions,  12B  V.  S.  182,  32  L.  ed. 
666,  t  Bup,  Ct  Rep.  203;  2  Tn^er,  Coast 
I  SBO;  CampbeU  v.  Holt,  116  U.  B.  020,  29 
L.  ed.  48S,  6  Sup.  Ct  Rep.  20B;  Lefflngwell 
V.  Waixaa,  2  Blade.  68S,  IT  L.  ad.  261; 
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Croiall  T.  Bhererd,  5  Wall.  268,  18  L.  ed. 
672;  Diekerton  t.  Colgrove,  100  U.  B.  678, 
8S  L.  ed.  018;  Bicknell  t.  Comatock,  113  U. 
a  149,  2B  L.  ed.  962,  B  Sup.  Ct.  R«p.  309. 

No  rule  as  to  th«  length  at  time  which 
wilt  b«  dMiDEd  reaaonable  ean  be  laid  down 
for  the  gorernment  of  all  eaaes  alike.  Dif- 
fcreot  eircumBtaacea  will  often  require  ■ 
different  rule.  What  would  be  reasonable 
In  one  claw  of  caaea  would  be  entirely 
reaaonable  in  another. 

UeOahe;  *.  Virginia,  135  U.  S.  002,  34 
L.  ed.  304.  10  Sup.  Ct.  Bep.  972. 

Title  to  Und  acquired  by  adverae  posses- 
don  haa  alwaji  been  held  of  such  validity 
that  the  repeal  of  the  itatute  baa  been  con- 
ceded and  decided  to  amount  to  the  taking' 
of  property  from  the  person  who  aeqnired 
title  to  his  laud,  in  contravention  of  article 
B  of  Uie  Amendments  to  the  Constitution  of 
the  United  SUtes. 

Campbell  t.  Holt,  llfi  U.  S.  020,  20  L.  ed. 
483,  S  Sup.  Ct.  Rep-  200 ;  Baker  v.  Oakwood, 
123  N.  V.  16,  10  L.ILA.  387,  25  N.  E.  3)2; 
Orman  v.  Van  Arsdell,  12  N.  M.  340,  67 
L.R.A.  43B,  78  Pac.  48. 

A  peraon  who  enters  into 
lands  under  a  conveyance,  although  the  per- 
son BO  conveying  has  not  title  thereto,  ii 
presumed  to  enter  according  to  the  deacrip- 
tion  of  tbe  deed;  and  his  occupancy  of  a 
part,  claiming  the  whole,  is  construed  as 
possession  of  the  entire  tract. 

Coli^an  V.  Billings,  80  111-  183;  Fisher 
BenneholT,  121  111.  420,  13  N.  E.  160;  Krusc 
V-  Wilson,  70  III.  233;  Hamilton  v.  Boggess, 
63  Mo-  2?.1 ;  Mason  v.  Ayera,  73  111.  121. 

J^gisUtive  power  can  be  exerted  right- 
fully in  creating  a  right  by  limitation.  It 
is  not  confined  exclusively   to  barring   the 

United  States  v.  Chandler-Dunbar  WaUr 
Power  Co.  200  TI.  B.  452,  S2  L.  ed.  887,  23 
Sup-  Ct-  Rep.  578;  LefDngwelt  ▼.  Warren,  2 
Black,  500,  605,  17  L.  ed.  261,  263;  Sharon 
V.  Tuciier.  144  V.  B.  633,  30  L.  ed.  532,  :2 
Sup.  Ct.  Rep.  720;  Davis  v.  Hills,  104  U.  S. 
4G1,  457,  48  L.  ed.  1067,  1072,  24  Bup.  Ct. 
Bep.  8B2. 

[376]  Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  action  was  begun  on  June  12,  1006, 
for  the  partition,  among  the  remote 
hein  of  Juan  Gonzales,  of  the  Alameda 
land  grant,  a  Spanish  grant  of  land  in  New 
Mexico,  confirmed  as  perfect  by  the  court 
of  private  land  claims  of  the  United  States. 
On  June  17,  1907,  a  Judgment  of  partition 
waa  entered,  declaring  the  persons  named 
to  be  entitled  to  stated  fractional  undivid- 
ed interests,  and  appointing  commissi  oners 
to  divide  the  land,  or  to  report  to  the  court 
if  it  eould  not  be  divided  without  pre- 
sa  L.  ad. 


judiee  to  tbe  owners.  On  July  3,  IMT,  tbs 
commissioners  reported  that  partition  eonid 
not  be  made,  and  before  further  action  of 
the  court,  on  July  20,  1007,  the  appellass 
asked  leave  to  intervene  in  order  to  sssnit 
adverse  interests.  His  application  was 
allowed  OB  November  20,  1907,  and  tba 
questions  now  before  this  court  arise  betwaea 
tiiesa  interveners  and  heirs .  of  Oonaalea. 
By  way  of  parenthesis  we  will  dispose  ot 
a  prellminai/  objection  at  this  point.  It 
was  argued  that  the  decree  of  partition 
was  a  final  decree  and  that  the  intamn- 
tion  came  too  late;  but  apart  from  the  often- 
stated  disposition  of  this  eonrt  to  lesva 
decisions  upon  matters  of  local  proeedurs 
undisturbed  (Tiaco  v.  Forbes,  228  U.  B. 
540,  5GS,  67  L.  ed.  060.  065,  33  Sup.  Ct 
Rep.  565 ) ,  the  right  to  intervene  was  givai 
by  statute  "during  the  pendency  of  such 
suit,"  and  the  decision  that  the  anit  atill 
was  pending  was  right.  N.  M.  Comp.  Laws, 
18BT,  I  3182,  AcU  of  1907,  chap.  107,  sob- 
sec.  269.  See  further  Clark  v.  Roller,  IM 
U.  B.  641,  546,  50  L.  ed.  300,  302,  26  Bup. 
Ct.  Rep.  141. 

The  main  queations  concern  the  merits 
of  the  case.  The  jester  part  of  the  Ala- 
meda grant,  it  is  found,  haa  been  occupied 
in  strips,  from  beyond  the  memory  of  men 
now  living.  The  interveners  claim  tueb 
strips,  most  of  tbem  but  a  few  yards  wide, 
but  extending,  as  they  say,  from  the  Bio 
Orande  westward  to  the  Ceja  or  ridge  ot 
Rio  Puerco, — a  distance  of  some  16  miles. 
They  have  [377]  no  documentary  evidence 
of  a  title  derived  from  Jnan  Qonialea,  bat 
they  and  their  predecessors  in  title  have  oc- 
cupied the  bottom  lands  between  the  Rio 
Grande  snd  the  foothills  to  the  west  lot 
■  than  ten  years  under  deeds  purporting 
to  convey  a  fee  simple  in  the  respective 
strips  to  the  ridge  of  Rio  Puerco.  Tbe 
eastern  part  has  been  fenced,  cultivated, 
and  built  upon;  but  from  the  foothills  to 
the  Ceja  of  Rio  Puerco  the  land  is 
unfenced,  and  by  a  general  custom  has 
been  used  mainly  for  the  grazing  of  cattle 
by  the  interveners  and  others  claiming 
ownership  in  the  grant.  The  title  to  this 
last-mentioned  land  alone  is  in  question 
and  it  will  be  seen  that  if  the  int«r- 
rs  have  the  title  they  claim.  It  mtut 
have  been  gained-  by  the  l^tse  of  time 
during  which  they  have  held  what  thtf 
have  held  under  the  above-mentioned  deeda. 
Tbe  judgment  waa  in  their  favor  in  tba 
courto  below.  18  N.  M.  34S,  120  Pac  176. 
The  title  of  the  interveners  does  not  de- 
pend upon  the  ordinary  statats  of  limita- 
tions, and  some  considerations  that  might 
relevant  under  that  statute  ara  not 
relevant  here.  The  title  rests  upon  a  psen- 
liar   statute   that   baa  heen    1b   frave   u- 
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chAnged  in  any  particular  affecting  thb 
case,  it  it  (aid,  lince  1869.  Comp.  Laws. 
IBOS,  chap.  73,  §  1,  Comp.  Laws  1807.  g 
2^7.  By  this  act,  poueaaion  for  ten  years, 
undar  a  deed  purporting  to  convey  a  fee 
■imple,  of  BBj  laDda  which  iiave  treeii 
gikuted  bj  Bpain,  Mexico,  or  the  United 
Btatei,  givee  a  title  in  fee  to  the  quantity 
of  land  apeciiled  in  the  deed,  if,  during  the 
ten  year*,  do  claim  bj  suit  in  Uw  or  equity, 
eSectoally  prosecuted,  ihall  bave  been  set 
up.  We  atat  the  statute  according  to  its 
construction  by  the  court  below,  with 
which,  again,  we  should  be  slow  to  inter- 
fere (Gray  *.  Taylor,  227  U.  S.  51,  57,  57 
L.  ad.  413,  416,  33  Sup.  Ct.  Rep.  IBS  J,  and 
which  also  eeema  plainly  right.  ITie  intcr- 
Tmer*,  therefore,  brought  precisely  within 
the  wjTda  of  the  act,  and  we  think  it  un- 
neeeaaary  to  apend  time  on  the  auggeation 
that  the  appellaota  equally  are  within  it, 
and  [378]  therefore,  on  the  principle  of  cases 
nuh  a*  Hunnicutt  v.  Peyton,  102  U.  S.  333, 
26  L.  ed.  113,  are  entitled  to  prevail  on  the 
strength  of  their  older  title  ao  far  as  they 
were  not  actually  excluded  from  the  land. 
The  purpose  of  the  act  is  to  ripen  diaaeliin 
into  title  according  to  the  deed  under  which 
tlie  disseisor  holds,  and  it  ia  eaperially 
directed  against  ancient  elaiins  lucb  aa  the 
appellants  aet  up. 

it  only  remains  to  consider  whether 
thare  ia  anything  in  the  Constitution  of  the 
United  Stati's  to  prevent  the  statute  from 
doing  ita  work.  We  limit  our  inquiry  to 
ita  operation  in  the  present  caae,  and  do 
not  speculate  as  to  whether  other  cases 
conld  be  put  in  which  the  letter  of  some 
parts  of  the  law  could  not  be  austainea. 
ik*  applied  to  the  interveners,  the  statute 
simply  enacts  that  poBBeaeion  for  ten  yeara 
of  the  front  and  cultivable  portion  of  a 
■trip  under  a  deed  carrying  the  whole  of 
it  back  to  the  ridge  of  the  Puerco  ahall 
give  title  to  tiie  whole.  We  can  aee  no 
taking  of  property  without  due  proceaa  of 
law  in  this.  A  atstute  of  limitation  may 
give  title.  Tottec  Ranch  Co.  t.  Cook,  191 
U.  8.  E32,  48  L.  ed.  291,  24  Sup.  Ct.  Rep. 
166;  Davis  v.  Mills,  IS4  U.  B.  451,  456, 
457,  48  L.  ed.  1067,  1071,  1072,  24  Sup.  Ct. 
Rep.  692;  United  States  v.  Chandler-Dun- 
bar  Water  Power  Co.  209  U.  S.  447,  52  L. 
ad.  881,  28  6up.  Ct.  Kep.  579.  The  dia- 
telaee  haa  notice  of  the  law  and  of  th« 
fact  that  be  is  dispoiaeased,  and  that  a 
d«ed  to  the  'disseisor  may  (.urport  to  con- 
vqr  more  than  U  fenced  in.  If  he  chooses 
ta  wait  ten  years  without  bringing  suit, 
he  la  not  in  a  position  to  complain  of  the 
aouaequenceB, — at  least,  not  when,  aa  in 
the  present  caae,  the  deeds  do  not  pur- 
port to  convey  more  than  a  rraaonable 
maa  probably  would  have  anticipated.  Be* 
0ga 


Soper  V.  Lawrence  Broa.  Co.  201  U.  S.  SSV, 
367,  108.  50  L.  ed.  788,  790,  791,  86  Sap. 
Ct  Rep.  473,  For  we  should  conjecture,  U 
it  were  material,  that  in  thia  oaae  the 
deeda  under  which  the  intervenera  held 
were  in  a  form  that  waa  uaual  and  ucpeetcd 
in  that  place. 

Hie  statute  does  not  deny  the  equal 
protection  of  the  laws,  even  it  it  should  ha 
confined  to  Spanish  and  Mexicaji  grant*. 
For  there  very  well  may  have  been  ground* 
for  [379]  the  discrimination  in  the  hittory 
of  those  grants  and  the  greater  probability 
of  an  attempt  to  revive  stale  claim*,  a* 
ia  explained  by  the  supreme  court  of  Naw 
Mexico.  There  is  no  other  matter  that  W* 
think   proper   for   reconaideration  liera. 

Judgment  afGrmed. 


Company,  Bankrupt. 

(See  S.  C.  Reporter's  ed.  37ft~aS2.> 

Appeal  —  from  circuit  court  of  apptwla 

—  Hnnl  drcree  —  bankruptcy  caae. 

1.  A  decree  of  a  Federal  circuit  court  of 
appeala,  which  aUirnied  an  order  of  a  court 
of  iiiinkruptcy,  granting  a  temporary  injunc- 
tion against  the  prosecution  in  a  state  court 
of  a  suit  affecting  tlie  bankrupt  estate,  ia 
inter locutory,  and  ia  tlieiefore  not  review- 
able under  the  bankrupt  act  of  July  1, 
1S93  (3D  Stat,  at  L.  544,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3418),  S  24a,  providing 
for  appeals  in  controversiea  arising  in  bank- 
ruptcy proecedinga  as  in  other  cases,  al- 
though the  esse  ia  not  one  of  the  class  which 
the  act  of  March  3.  1891  (26  Stat,  at  L. 
826.  chap.  517,  U.  B.  Comp.  SUt.  1901,  p. 
4S8),  g  6,  makes  final  in  the  circuit  courts 
of  appeals. 

[For  Dlber  eises,  see  Appeil  snd  Brror,  I.  0. 
IB.  lu  Ulgeu  Sup.  Ct.  190S.1 

Appeal  —  from  circuit  oonrt  of  »ppe*ls 

—  bankruptcy   case. 

2.  An  appeal  will  not  lie  to  the  Federal 
Supreme  Court  from  a  decision  of  a  circuit 
court  of  appeals,  made  in  the  exercise  of  its 
Jurisdiction  under  the  bankrupt  act  of  July 


petition  to  revise  the 
bankruptcy  courta. 
[For  other  cases,  see  Appesl  and  Brror,  III.  A. 
"   -   '-  "■ — *  '•-1.  Ct.  1908.1 


•.  In  Digest  Sap. 
[No 


212.] 


Ifcnx.— On  appellate  jurisdiction  of  the 
Federal  Supreme  Court  over  circuit  conrta 
of  appeals — see  note  to  Bagley  v.  Oenenl 
Fire  Extinguisher  Co.  S3  L.  ed.  U.  B.  60S. 

On  the  appellate  Jnriadictlon  of  the  Fad- 
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APPEAL  [rom  the  United  Statea  Circuit 
Court  of  Appeal!  for  the  Sixtb  Circidt 
to  review  a  decree  which  atHrioed  a  decree 
of  the  Diatrict  Court  for  the  Southen  Dii- 
trict  of  Ohio,  enjoining  the  proMcution  in 
k  atate  court  of  a  suit  affecting  a  banlcrupt 
catate.  Dismiased  for  want  of  juriadiction. 
Alao  a 

PETITION  for  a  Writ  of  Certiorari  to 
the  UnitMi  States  Circuit  Court  of  Ap- 
peals tor  the  Sixth  Circuit  to  rcrtew  the 
Mine  decree.    Denied. 

See  aame  ease  below,  113  C.  C.  A.  464, 193 
Fed.  610. 

Tbe  facta  are  stated  in  the  opinion. 

Heaara.  P.  Lincoln  Mitchell  and  Wal- 
ter A.  DeCamp  argued  the  cause  and  flied 
a  brief  for  appellant. 

Mr.  Joseph  B.  Ornydon  argued  the 
cause,  and,  with  Mesara.  Joseph  L.  Lackner 
and  Lawrence  Maxwell,  filed  a  brief  for 
appellee. 


Hr.  Justice  Dar  dcliTcred  the 
dum  opinion  of  the  court; 

An  involuntary  petition  in  bankruptcy 
was  filed  against  the  Keck  Manufacturing 
Company  on  February  S,  IDOQ,  in  the  dis- 
triet  court  of  the  United  States  for  the 
southern  district  of  Ohio,  and  it  was  later 
adjudicated  a  bankrupt.  Upon  application 
a  receiver  was  appointed  for  the  Duhme 
Jewelry  Company,  an  adjunct  of  the  Keck 
Manufacturing  Company,  all  of  the  stock 
of  the  former  being  owned  by  the  latter 
company,  and  subsequently  the  receiver,  tn 
pursuance  of  an  order  of  the  court,  trans- 
ferred all  the  property  and  assets  of  the 
Duhme  Jewelry  Company  to  the  trustee  of 
the  bankrupt,  by  him  to  be  kept  under 
separate  account. 

The  Mitchell  Store  Building  Company  had 
leased  certain  prpmise*  to  the  Duhme  Jenel- 
rj  Company,  which  on  June  30,  1910,  the 
rent  being  paid  to  that  time,  the  latter 
compnny  vacated,  although  the  lease  had 
not  yet  expired.  The  Mitchell  Store  Build- 
ing Company  brought  suit  against  the  Duh- 
ine  Jewelry  Company  in  the  common  picas 
court  of  Hamilton  county,  Ohio,  to  recover 
under  the  lease,  also  applying  to  the  dis- 
trict court  for  an  order  on  the  trustee  to 
withhold  sufficient  in  amount  of  the  assets 
of  the  Duhme  Jewelry  Company  to  satisfy 
ita  claim,  which  was  eventually  refused  by 
tlie  referee,  and  Is  now  before  the  district 
judge  upon  petition  for  review. 

Upon  the  petition  of  the  trustee,  the  MI^ 
«)lell  Store  Building  Company  was  made  a 
party  to  the  bankruptcy  proceeding,  in  the 


dUtrict  court,  and  later  the  trustee  [8811 
sought  to  restrain  that  company  from  prose- 
cuting Its  suit  in  the  state  court.  The  dis- 
trict judge  granted  a  temporary  InJuneUm, 
and  upon  appeal  the  circuit  court  of  appeals 
afDrmed  the  order  of  the  district  court. 
Then  was  also  a  petition  to  review  the 
order  of  the  district  court,  granting  the 
temporary  Injunction,  but  that  was  not 
passed  upon  by  the  circuit  court  of  appeala. 
The  case  was  then  brought  to  this  court  by 
appeal,  the  petition  tor  appeal  stating  that 
"this  cause  is  one  in  which  the  United 
States  circuit  court  of  appeals  for  the  sixtli 
circuit  has  not  final  jurisdiction,  and  that 
it  is  a  proper  cause  to  be  reviewed  by  the 
Supreme    Court    of    the    United    States    on 

The  jurisdiction  of  the  appellate  eourta 
of  the  United 'States,  including  this  court, 
under  the  bankruptcy  act,  is  regulated  by 
§§  24  and  25  of  that  act.  Under  the  latter 
section  appeala  may  be  Uken  in  certain 
cases  from  the  district  court  to  the  drenlt 
court  of  appeals,  and,  under  certain  limi- 
tations, appeals  may  be  allowed  from  the 
latter  court  to  this  court,  from  final  de- 
cisions of  the  circuit  court  of  appeals  al- 
lowing or  Tej«;ting  claims.  This  case  doea 
not  come  within  |  26.  Section  !4a  prorldes 
for  appeals  in  controversies  arising  in  bank' 
ruptcy  proceedings,  and  controls  the  present 
case.  In  such  cases  the  appeal  takes  the 
course  prescribed  in  the  circuit  court  of 
appeals  act  (20  Stat,  at  L.  8SS,  82B,  chap. 
GIT,  U.  B.  Comp.  SUt.  1901,  pp.  488,  HB). 
Bee  Hewit  v.  Berlin  Mach.  Works,  194  U. 
S.  89fi,  48  L.  ed.  986,  24  Sup.  Ot.  Rep.  6Mi 
Coder  t.  Arts,  213  U.  S.  223,  03  L.  ed.  772. 
29  Sup.  a.  Rep.  436,  IS  Ann.  Cas.  1008. 

It  is  undertaken  to  sue  out  the  appeal  In 
this  case  from  the  circuit  court  of  appeala 
under  g  fl  ot  the  circuit  court  of  appeala 
act,  as  the  petition  for  allowance  of  ap- 
peal shows;  while  the  appeal  to  the  cir- 
cuit court  of  appeals  was  under  S  7  of  tkat 
act,  as  amended  (31  Stat.  at.  L.  660,  chap. 
803,  U.  B.  Comp.  SUt.  1901,  p.  SSI),  pro- 
viding for  an  appeal  from  an  interlocutory 
order  of  a  district  or  circuit  court,  grant- 
ing an  injunction,  to  the  circuit  court  of 
appeals  [382]  in  a  cause  In  which  ,an  ap- 
peal from  a  Unal  decree  might  have  beni 
taken  under  the  act.  No  provision  is  made 
in  this  section,  or  In  any  other,  for  a  fur* 
ther  appeal  concerning  such  interlomtory 
orders,  to  this  court 

Section  6  regulatea  appeala  from  the  dr- 
cnit  court  of  appeals  to  this  court,  provid- 
ing that  easea  not  made  final  by  that  aee- 
Uon  shall  be  entitled  to  review  In  tills 
court  While  this  case,  taken  to  the  eir> 
cnit  court  of  appeals  under  S  7,  1*  not  one 
ot  the  class  msde  final  In  that  court  I7  |  6. 
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It  !■  well  wttled  that  thla  court'i  jurisdic- 
tion under  j  8  relate*  aolelj  to  finel  orders 
of  the  dutriet  court  reviewed  bj  the  circuit 
oourt  of  appeala.  The  decree  in  the  du- 
triet court  being  an  tnterlocutor^  order 
granting  a  temporarj  injunction,  and  the 
circuit  court  of  appeals  eimpl;  affirming 
that  order,  it  ia  not  a  proper  case  for  ap- 
peal to  this  court.  Kirnan  v.  Murphy,  170 
V.  8.  205,  42  L.  ed.  IOCS,  16  Sup.  Ct.  Rep. 

sa2. 

If  tfaia  ease  were  treated  as  an  appeal 
from  the  judgment  of  the  circuit  court  of 
appeals  upon  a  petition  to  revise  under 
I  84b  of  the  bankruptcy  act,  thii  court 
would  not  entertain  the  appeal.  Holdeo  v. 
Btratton,  ISI  U.  6.  116,  48  L.  ed.  110,  &4 
8up.  Ct.  Rep.  46. 

It  follows  that  the  appeal  mast  be  dis- 
missed. The  petition  for  a  writ  of  cer- 
tiorari, flled  in  thia  cauae,  ia  denied. 


[«S3]  FREMONT  WEEKS,  PUT.  In  Err., 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  383-300.) 

Searches  and  eeiKores  —  nee  of  erldence 

WToncfull;  obtained. 

1.  The  immunity  from  unreaaonsble 
•aarche*  and  seixurea  afforded  bj  U.  S. 
Const.,  4th  Amend.,  has  been  denied  the 
aceused  in  a  criminal  prosecution  in  a  Fed- 
eral district  court  where  that  court  has  re- 
fused  the  accused's  sesaonable  application 
for  the  return  of  his  letters  and  private 
documents  seized  in  his  haate  in  his  ab- 
settM,  by  a  United  States  marshal  holding 
BO  warrant  tor  his  arrest  and  none  for  the 


IWOT  other  caae*.  see  Beerchcs  and  Selinrea; 

avldenee  Till.,  In  Dlseat  Bup.  Ct.  1008.1 
Searches     and      selaurea   —    protection 

aca'n*t  misconduct  ot  police  olHcera. 

S.  Protection  asainet  individual  mucon- 
dnet  of  municipal  police  ofncere  not  act- 
ing under  any  claim  of  Federal  authoritv 


reasonable  searches   and  setntres,   but  the 
limitations  of  such  Amendment  reach  only 
the  Federal  Government  and  its  agenta. 
[For  other  eases,  see  Searehes  sod  Bclinres: 
"rasdtatiooal   Law,    II.   b,   in   Dlsest   Bap. 


Cnwdt 
CL  IM 


[No.  401.] 


Aigned  and  submitted  Deoember  2  and  S, 
1913.   Decided  Februarr  24, 19H. 

Note. — As  to  unresaonable  searches  and 
seimres — see  note  to  Levy  v.  Superior  Ct. 
M  L.R.A.  818. 

As  to  admissibility  In  evidence  againit 
aeeuaed  of  documents  or  other  things  t^eo 
troB  him — see  note  to  State  V.  Edwards,  69 
LJLA.  IM. 
•It 


IN  ERROR  to  the  District  Court  of  the 
United  Bute*  for  the  WMtem  District  of 
Missouri  to  review  a  conviction  for  tlie  un- 
lawful use  of  the  mail*.  Reversed  and  re- 
manded for  a  new  trial, 

The  facts  are  stated  in  the  opinion. 

Ur.  Martin  J.  O'DonnsIl  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error : 

The  constitutional  questions  herein  in- 
volved have  never  been  decided  by  this  ooort 
adversely  to  defendant's  contention. 

Adams  v.  New  York,  igz  U.  S.  G8S,  48  L. 
ed.  676,  24  Sup.  Ct.  R^.  372;  American  To- 
baoeo  Co.  v.  Werekmeister,  207  U.  S.  £84, 
302,  62  L.  ed.  208,  219,  28  Sup.  Ct.  Rep. 
72,  12  Ann.  Caa.  696;  Ensign  v.  Pennsylva- 
nia, 227  U.  S.  692,  S7  L.  ed.  6S8,  33  Sup.  CL 
Rep.  321 ;  Hale  «.  Henkel,  201  U.  B.  43,  60 
L.  ed.  652,  2S  Sup.  CL  Rep.  370. 

The  decision  of  the  district  court  denyinf 
defendant's  petition  to  return  his  proper^ 
and  private  papers  after  it  had  taken  juria- 
dlction  of  the  subject-matter  set  forth  in 
the  petition,  and  found  that  such  private 
papers  had  come  into  the  poaseMion  of  Ui« 
government  as  a  result  of  its  own  unlawful 
acta,  in  violation  of  its  own  Constitution,  is 
reversible  error. 

Adams  v.  New  York,  182  U.  S.  686,  48  L. 
ed.  S7S,  24  Bup.  Ct.  Rep.  372 ;  Boyd  v.  United 
States,  110  U.  S.  fllO,  29  L.  ed.  746,  0  Sup. 
Ct.  Rep.  624;  Hale  v.  Benkel,  201  U.  S.  48, 
60  L.  ed.  062,  26  Sup.  Ct.  Rep.  370;  United 
BUtes  V.  Hounday,  208  Fed.  ISO;  United 
Stetes  V.  MeHie,  106  Fed.  680,  104  Fed.  S94 ; 
United  BUtes  v.  Wilson,  103  Fed.  338; 
United  States  v.  Uflls,  186  Fed.  318;  Wise 
V.  Mills,  22(1  U.  B.  640,  65  L.  ed.  679,  81  Sup. 
Ct.  Rep.  697;  Wise  v.  Henkel,  220  U.  S.  668, 
66  L.  ed.  681,  31  Sup.  Ct.  Rep.  690. 

The  reception  in  evidence  of  the  property 
and  papers  seiied  by  officers  of  thn  govern- 
ment, after  the  court  had  inquired  into  end 
found  that  they  had  been  so  seised,  was  re- 
versible error. 

3  BL  Com.  p.  2S0;  4  BL  Oon.  pp.  180, 
223;  Boyd  v.  United  State^  116  U.  S.  «1«. 
20  L,  ed.  740,  6  Sup.  CL  Rep.  624;  Broom, 
Legal  Maxims,  7th  ed.  22T ;  Couneelmau  v. 
Hitchcock,  142  U.  B.  647,  16  L.  ed.  1110,  S 
Inters.  Com.  Rep.  810,  12  Bup.  Ct  Rep. 
196;  Ei  parte  Jackton,  86  U.  8.  727.  24  I.. 
ed.  877;  Olndrat  v.  People,  138  III.  103,  27 
N.  E.  1085;  1  Greenl.  Ev.  S  245a:  Mnrshall 
V.  Ril^,  7  Ga.  367;  3  Bl.  Com.  p.  250,  note 
1;  Rueher  v.  State,  94  Ga.  360,  47  .Am.  SL 
Rep.  175,  21  S.  E.  604;  Shields  v.  SUt«,  104 
Ala.  36,  63  Am.  8L  Rep.  17,  10  So.  86,  B 
Am.  Crim.  Rep.  149;  State  v.  Flynn,  86  N. 
H.  04;  lliornton  v.  SUte,  117  Wia  3S8,  B8 
Am.  SL  Rep.  924,  03  N.  W.  1107;  Under- 
wood V.  State,  13  Qa.  App.  206,  78  S.  B. 
1103;  United  SUtes  v.  Wong  Qnmig  Wong, 

,--     ««f  V.  a. 
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M  Fed.  S3Z;  4  Wigmore,  Er.  ||  BESl,  2270; 
£  WhuioB,  Criin.  Bt.  10th  ed.  |  Sief,  p. 
1076. 

The  eommon-lair  rnlw  of  eridenee  em- 
bodied in  the  CoDBtitution  have,  by  being  eo 
onbodied,  been  clothed  with  the  dignity  ol 
•i  fundameDtAt  law;  and  the  appliisation  of 
the  ume  nnder  the  Constitution  ii  not  lim- 
ited by  the  rulei  of  the  common  law, 

BqjA  t.  United  SUtei,  lie  U.  8.  616,  20 
L.  ed.  74a,  e  Sup.  Ct  Hep.  624 ;  Black,  Coast. 
&  Interpretation  of  Lawa,  p.  22;  Bram  t. 
United  Statea,  IBS  U.  8.  532,  64S,  42  L.  ed. 
6S8,  GTS,  18  Sup.  Ct  Rep.  183,  10  Am.  Grim. 
Rep.  547 :  Brown  t.  Walker,  IBl  U.  S.  fise, 
fi07,  40  L.  ed.  820,  821,  6  Inten.  Cora.  Rep. 
seo,  16  Sup.  Ct  Rep.  644;  CounMhnan  t. 
Hitchcock,  142  U.  S.  047,  3S  L.  ed.  1110,  S 
Intera.  Com.  Rep.  816,  12  Sup.  Ct.  Rep. 
19G;  Emcry'a  Case,  107  Maaa.  172,  9  Am. 
Rep.  22;  Untiek  *.  Carrington,  1*  How.  St 
Tr.  1020 ;  People  ex  rel.  Uackley  t.  Kelly,  84 
N.  y.  74;  Sohm,  Inetituta  of  Roman  Law, 
2d  ed.  p.  30;  Thayer,  Bt.  2S3,  276. 

Solicitor  Oeneral  DaTis  and  Aiaiatant 
Attorney  General  Dcnimn  aubmitted  the 
cauae  for  defendant  in  error: 

The  queation  is  no  longer  open. 

Adama  v.  New  York,  192  U.  8.  685,  49  L. 
ed.  576,  24  Sup.  Ct.  Rep.  372;  Hale  t. 
Henkel,  201  U.  6.  43.  50  L.  ed.  662,  26  Bnp. 
Ct.  Rep.  370;  American  Tobacco  Co.  t. 
Werckraeieter.  207  U.  8.  284,  302,  82  L.  ed. 
208,  218,  28  Sup.  Ct  Rep.  72,  12  Ann.  Caa. 
605;  Holt  T.  United  SUtea,  218  U.  B.  245, 
2S2,  54  L.  ed.  1021,  1030,  31  Sup.  Ct  Rep. 
20,  20  Ann.  Caa.  1138;  United  Statea  y.  Wil- 
aon,  163  Fed.  338;  Hardest;  v.  United  States, 
01  C.  C.  A.  1,  154  Fed.  420. 

Mr.  Juatiee  Day  delivered  the  opinion  of 
the  court: 

Aq.  indictment  was  returned  againit  the 
plaintiff  in  error,  defendant  below,  and  here- 
in ao  designated,  in  the  diatrict  court  of 
the  United  States  for  the  weatern  district 
of  Missouri,  containing  nine  count*.  The 
seventh  count,  upon  which  a  conviction  waa 
had,  charged  the  uee  of  the  mails  for  the 
purpose  of  transporting  certain  coupons  or 
ticket*  reprMcnting  chances  or  shares  in  a 
tottery  or  gift  enterprise,  in  violation  of 
i  213  of  the  Criminal  Code  [3fi  SUt.  at 
L.  1120,  chap.  321,  U.  S.  Comp.  Stat.  Supp. 
1011,  p.  1652].  Sentonce  of  fine  and  im- 
prisonment was  imposed.  This  writ  of 
WTor  it  to  review  that  Judgment 

The  defendant  was  arrested  by  a  police 
officer,  so  far  as  the  record  shows,  without 
warrant,  at  the  Union  Station  in  Kansas 
Oity,  Missouri,  wliere  he  was  employed 
bj  an  express  company.  '  Other  police  offi- 
een  had  gone  to  the  bouse  of  the  defeodant, 
SS  L,  Ml. 


and  being  told  by  a  neighbor  wkere  the  kay 
waa  kept,  found  it  and  entered  tbe  houH>. 
They  aeaiched  the  defendanfa  room  and 
took  poasession  of  various  papers  and  krti* 
clea  found  there,  which  were  aftarwkrda 
turned  over  to  the  United  States  marahaL 
Ij.ter  in  the  same  day  polie*  offlcer*  -ra- 
turned  with  the  marshal,  who  thought  ba 
might  find  additional  evidence,  and,  belig 
admitted  by  someone  in  the  house,  probftbly 
a  boarder,  in  response  to  a  rap,  the  "'Brrhlll 
searched  the  defendant's  room  and  eftrrled 
away  certain  letters  and  envelop!  fonad 
in  the  drawer  of  a  chiffoniar.  Neither  tiw 
marshal  nor  the  police  Mem  had  a  mmrtih 


[3ST]  The  defendant  filed  in  the  eanw 
before  the  time  for  trial  the  following  pett< 

Petition     Ut    Return     Private     Papm, 
Books,    and   Other    Proper^. 

Now  comes  defendant  and  statea  that  he 
is  a  citizen  and  resident  of  Kansas  Citj, 
Missouri,  and  that  he  resides,  owns,  and 
occupies  a  home  at  1834  Penn  atraet  Id 
said   city ; 

That  on  the  21st  day  of  December,  U11, 
while  plaintiff  was  absent  at  his  daily  vae»- 
tion,  certain  officers  of  the  govenusant 
whose  names  are  to  plaintiff  unknown,  nn- 
lawfully  and  without  warrant  or  author!^ 
so  to  do,  broke  open  the  door  to  plaiatllTB 
said  home  and  seized  all  of  his  books,  kt> 
ters,  money,  papers,  notes,  evidences  of  in* 
debtedness,  stock,  certificates,  Insunnce 
policies,  deeds,  abstracts,  and  other  muni- 
ments of  title,  bonds,  candies,  dotlies,  and 
other  property  in  aaid  home,  and  this  in 
violation  Of  3|  11  and  23  of  the  Constltu- 
tion  of  Missouri,  and  of  the  4th  and  AUi 
Amendments  to  tht  Conatitution  of  th* 
United  States; 

That  the  district  attorney,  marshal,  and 
clerk  of  the  United  States  court  for  tha 
western  district  of  Missouri  took  the  abovs- 
described  property  so  seized  into  their  poa- 
session, and  have  failed  and  refused  to  n- 
tum  to  defendant  portion  of  same,  to  wlti 

One  (1)  leather  grip,  value  about  $T; 
one  (1)  tin  bos  valued  st  $3;  one  |1)  Pat* 
tie  coun^,  Missouri,  bond,  value  9600; 
three  (3)  mining  stock  certificates  whld 
defendant  is  unable  to  more  partleuUrly 
describe,  valued  at  (12,000;  and  certain 
stock  certlflcatea  in  addition  thereto,  laancd 
by  the  San  Domingo  Mining,  Lofui,  A  In* 
veatmant  Company;  abont  (76  in  onmnfji 
one  (1)  newspaper  published  about  1700, 
an  heirloom:  and  certain  other  property 
which  plaintiff  is  now  unable  to  describe. 

That  said  property  la  being  unlawfollj 
and  improperly  [388]  h«M  by  said  dIatrM 
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Mttomey,  marebal,  and  clerk,  in  violation  of 
<kafenilant's  rigliU  under  the  Conatitutiou 
of  tho  United  StatcB  and  tlie  atate  ol  MIb- 

That  taid  diatrict  attorney  purpoan 
ia  UM  aaid  booics,  letter*,  papera,  eertifl- 
catcs  of  atock,  etc.,  at  the  trial  of  ttie  al>ove- 
entitlwt  cmuu,  and  that  b;  reaaon  thereof 
and  of  the  (acta  above  aet  forth  defettdnnt'i 
rigbta  under  tlie  amendmenta  aforiisaid  to 
tlw  Constitution  of  Miasauri  and  tlie  Unit- 
ed Btatea  have  been  and  will  be  vioUtt'd 
unleaa  the  court  order  the  return  prayed 
for; 

Wherefore,  defendant  praya  that  lald 
diatrict  attorney,  marahal,  and  clerk  be 
notified,  and  that  the  court  direct  and  order 
■aid  district  attorney,  marahal,  and  clerk, 
to  return  aaid  property  to  aaid  defendant. 

Upon  conaideration  of  the  petition  the 
(.ourt  entered  in  the  cauae  an  order  direct- 
ing the  return  of  auch  property  ae  waa  not 
pertinent  to  the  charge  af;ainst  the  defend- 
ant, but  denied  the  petition  as  to  pertinent 
matter,  reeerving  the  right  to  pau  upon 
the  pertinency  at  a  later  time.  In  obedi- 
ence to  the  order  the  district  attorney  re- 
turned part  of  the  property  talcen,  and  re- 
tained the  remainder,  concluding  a  list 
of  the  latter  with  the  statement  that,  "all 
of  which  laat  above  dcacribed  property  ia 
to  be  used  io  evidence  in  the  trial  of  the 
above-entitled  cause,  and  pertains  to  the  al- 
leged sate  of  totterj  tickets  of  the  company 
above   named." 

After  the  jury  had  been  sworn  and  before 
•ay  evidence  had  been  given,  the  defendant 
•gain  urged  hia  petition  fol'  the  return  of 
bis  property,  which  was  denied  by  the  court. 
Upon  the  introduction  of  such  papers  dur- 
ing the  trial,  the  defendant  objected  on  the 
groand  that  the  papers  had  been  obtained 
without  a  eeareb  warrant,  and  by  breaking 
open  his  home,  in  violation  of  the  4th  and 
Sth  Ainendmpnts  to  the  Conatitution  of  the 
United  States,  which  objection  waa  over- 
ruled by  the  court.  Among  the  papera  re- 
tained and  put  in  evidence  were  a  number 
of  [S89]  lottery  tickets  and  atatements  with 
reference  to  the  lottery,  taken  at  the  flrat 
visit  of  the  police  to  the  defendant'a  room, 
and  A  number  of  letters  written  to  the  da- 
fHduit  In  respect  to  the  lottery,  taken  by 
the  marebal  upon  his  search  of  defendant's 

Tkt  defendant  assigns  error,  among  other 
things,  in  the  court's  refusal  t«  grant  his 
petition  for  the  return  of  bis  property,  and 
in  permitting  the  papers  to  be  used  at  the 
trial. 

It  li  thus  apparent  that  the  question  pre- 
sented iovolvea  the  determination  of  the 
ivtf  of  the  court  with  reference  to  the  mo- 


tion made  by  the  defendant  for  the  return 
of  certain  letters,  ss  well  as  other  paper*, 
taken  from  his  room  by  the  United  States 
murahal,  who,  without  authority  of  process, 
if  any  such  could  liave  been  legally  issued, 
visited  the  room  of  the  defendant  for  the 
declared  purpose  of  olitsining  additional 
testimony  to  aupport  the  charge  a^inat  the 
accused,  and,  liaviug  gained  admission  to 
the  house,  took  from  the  drawer  of  a 
chiffonier  there  found  certain  letters  writ- 
ten to  the  defendant,  tending  to  ahow  hia 
guilt.  I'hew:  letters  were  placed  In  the 
control  of  the  district  attorney,  and  were 
subsequently  produced  by  him  and  offered 
in  evidence  against  the  accused  at  the  trial. 
The  defendant  contends  that  such  appro- 
priation of  his  private  correspondence  was 
in  violation  of  rights  secured  to  him  by  the 
4th  and  Gth  Amendments  to  the  Constitu- 
tion of  the  United  SUtia.  We  shall  deal 
with  the  4th  Amendment,  which  provides: 

"The  right  of  the  people  to  be  secure  in 
their  persons,  houaee,  papers,  and  effecta, 
against  unreasonable  euarchcs  and  aeizures, 
aliall  not  be  violated,  and  no  wurrautH  shall 
isBue  but  upon  probuble  cause,  supported 
by.  oath  or  ailirmation,  and  particularly  de- 
scribing the  place  to  be  scnrclied,  and  tbe 
persons  or  things  to  be  aeized." 

The  history  of  this  Amendment  ia  given 
with  particularity  in  the  opinion  of  Mr.  Jus- 
tice Bradley,  spesking  for  [380]  the  court  in 
Boyd  V.  United  Sttites,  IIG  U.  S.  BIG,  20  L. 
ed.  746,  e  Sup.  Ct.  Hep.  G24.  As  was  there 
shown,  it  took  its  origin  in  the  determina- 
tion of  the  framers  of  tht  Amendmenta 
to  the  Federal  Constitutiiin  to  provide  for 
that  instrument  a  Bill  of  Bights,  securing 
to  the  American  people,  aiming  other  things, 
those  safeguards  which  had  grown  up  in 
England  to  protect  the  people  from  unrea- 
sonable searches  and  seizures,  such  as  were 
permitted  under  the  geaeral  warrants  ie- 
sned  under  authority  of  the  government,  by 
which  there  liad  been  invasions  of  the  home 
and  privacy  of  the  citizens,  and  the  seisure 
of  their  private  papers  in  support  of 
charges,  real  or  imaginary,  made  against 
them.  Such  practices  had  also  received 
sanction  under  wananta  and  seizures  under 
tbe  so-called  write  of  assistance,  issued  in 
the  AmericskO  colonies.  See  8  Wataon, 
Const.  1414  el  teq.  Resistance  to  theee 
practice*  had  establiohed  the  principle 
which  was  enacted  into  the  fundamenbtl 
law  in  the  4th  Amendment,  that  a  man's 
house  waa  bis  castle,  and  not  to  be  invaded 
by  any  general  authority  to  search  and  eeise 
his  goods  and  papers.  Judge  Cooley,  In 
his  Constitutional  Limitations,  pp.  4SS, 
42fi,  in  treating  of  this  feature  of  our  Con- 
stitution said:  "Tbe  maxim  that  'every 
bouse  is  bis  castle'  ia  made  a  part 
»•  V.  •. 
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of  our  eoDBtitutioDkt  law  in  tlie  clausus  pro- 
hibitiug  UD reasonable  leaicli^e  and  leiiuri.'s, 
and  bu  alwaj*  been  looki-d  upon  ai  ol 
high  TKfue  to  the  citiien."  "Accordingly," 
■■71  Lieber  in  hii  work  on  Civil  Liberty 
■nd  Self-Qovernment,  62,  in  speaking  ol 
tile  English  law  in  this  respect,  "no  iiian'i 
houM  can  be  [orcibl;  opened,  or  lie  or  liii 
goods  be  carried  away  after  it  has  thui 
been  forced,  except  in  cases  of  fulony;  and 
tben  the  sheriff  must  be  furnisbed  with  a 
wamnt,  and  take  great  care  lest  he  coin- 
mit  a  trespasa.  This  principle  is  jealously 
insisted  upon."  In  Ex  parte  Jackson,  DO 
U.  S.  T27,  73S,  M  L.  «d.  877,  879,  this  court 
recognized  the  principle  of  protection  ai 
plicable  to  letters  and  sealed  packages  in  the 
mail,  and  held  that,  conslstentlj  [391]  with 
this  guaranty  ot  the  right  ol  the  peoph 
be  secure  in  their  papers  » gainst  uniuai 
able  sehrches  and  seiiures,  such  matter 
could  only  be  opened  and  exumiiieil  upon 
warrants  issued  on  oath  or  aflirniation,  par- 
ticularly describing  the  thing  to  be  seised, 
"a*  is  required  ivlicn  papers  are  subjecte<I 
to  search  in  one's  own  housdiold." 

In  the  Boyd  Case,  supra,  after  siting 
Lord  Camden's  judgment  in  Entick.  y.  Car- 
rington,  ti  How.  St.  Tr.  1029,  Mr.  Justice 
Bradley  said   (B30): 

"The  principles  laid  down  in  this  opin- 
ion affect  tbe  rery  essence  of  constitutional 
liberty  and  aecurity.  They  reach  farther 
than  the  concrete  form  of  the  case  then  be- 
fore the  court,  with  its  adventitious  cir- 
cumstances;  they  apply  to  all  invasions 
on  the  part  of  the  govprnment  and  ita  em- 
ployees of  the  annctity  of  a  man's  home  and 
the  privacies  of  life.  It  is  not  the  break- 
ing of  his  doors  and  the  nimrnaging  ot  bis 
•trawert  that  constitutea  the  essence  ot  the 
offense  1  but  it  is  the  invasion  of  his  inde- 
feasible right  of  personal  security,  per- 
sonal liberty,  and  private  property,  where 
Uat  right  has  never  been  forfeited  by  his 
conviction  of  some  public  offense, — it  is  the 
inTaaion  ot  this  sacred  right  which  under- 
lies and  constitutes  the  essence  of  Lord 
Camden's  judgment." 

In  Bram  v.  Unit«d  Statea,  168  U.  S.  G32, 
42  L.  ed.  688.  18  Sup.  ».  Rep.  183.  10 
Am.  Crim.  Rep.  647,  this  court,  in  spcsking 
by  the  present  Chief  Justice  ot  Boyd's  Case, 
dealing  with  tbe  4th  and  Stb  Amendraenta, 
•aid    (CM)  : 

"It  was  in  that  ease  demonstrated  that 
both  of  these  Amendments  contemplated 
perpetuating,  in  their  fnll  efficacy,  by  means 
of  a  constitutional  proviaion,  principles  of 
humanity  and  civil  liberty  which  had  been 
secured  in  the  mother  country  only  after 
yean  of  struggle,  so  as  to  implant  then  in 
our  institutions  in  tbe  fullness  of  their  in- 
>t  Ih  ad. 


tegrity,  free  from  the  possibilities  of  future 
legislative  change." 

The  cflect  of  the  4th  Amendment  is  to  put 
the  courts  [392]  of  Oim  United  SUtes  and 
Federal  olScials,  in  the  exercise  of  their  pow- 
er and  authority,  under  limitations  and  te- 
straints  as  to  the  exercise  of  such  power  and 
authority,  and  to  forever  secure  the  people, 
their  persons,  houses,  papers,  and  effects, 
against  all  unreasonable  searches  and  seta- 
urea  under  the  guise  of  law.  This  protae- 
tion  reaches  all  alike,  whether  accused  of 
crime  or  not,  and  the  duty  of  giving  to  It 
force  and  effect  is  obligatory  upon  all  in- 
trusted under  our  Federal  aystem  with  the 
enforcement  of  the  taws.  The  tendency  of 
those  who  execute  the  criminal  laws  of  tbe 
country  to  obtain  conviction  by  means  of 
unlawful  seizures  and  enforced  confessiona, 
the  latter  often  obtained  after  subjecting 
accused  persons  to  unwarranted  practices 
destructive  of  rights  secured  by  the  Federal 
Constitution,  sliould  find  no  sanction  in  the 
judgments  of  the  courts,  which  are  charged 
at  alt  times  witli  tbe  support  of  the  Consti- 
tution, and  to  which  people  of  all  conditiona 
have  a  right  to  appeal  for  the  maintenanen 
of  such  fundamental  rights. 

What,  then,  is  the  present  caaeT  Before 
answering  that  inquiry  specillcally.  It  may 
be  well  by  a  process  ot  exclusion  to  state 
what  it  is  not.  It  is  not  an  assertion  of  the 
right  on  the  part  of  the  government,  al- 
ways  recognized  under  English  and  Ameri- 
can law,  to  search  the  person  of  the  ac- 
cused when  legally  arrested,  to  discover  and 
seize  the  fruits  or  evidences  of  crime.  This 
right  has  been  uniformly  maintained  in 
many  cases.  1  Bishop.  Crim.  Froe.  J  211; 
Wharton,  Crim.  PI.  ii  Pr.  8th  ed.  J  60; 
Dillon  v.  O'Brien,  16  Cox,  C.  C.  245,  Ir. 
L.  R.  20  C.  L.  300.  7  Am.  Crim.  Rep.  M. 
Nor  is  It  the  case  ot  testimony  offered  at  a 
trial  where  the  court  is  asked  to  atop  and 
c'onaider  the  illegal  means  by  which  proofa, 
otherwise  competent,  were  obtained,— of 
which  we  shall  have  occasion  to  treat  later 
in  this  opinion.  Nor  is  it  the  cut  of  bur- 
glar's' tools  or  other  proofs  of  guilt  found 
upon  his  arreet  within  the  control  of  the  ae* 

[383]  The  case  in  the  aspect  in  which  we 
are  dealing  with  it  involves  the  right  of  the 
court  in  a  criminal  prosecution  to  retain 
for  the  purposes  of  evidence  the  letters  and 
correspondence  of  the  accused,  selied  in  bis 
house  in  his  absence  and  without  bis  au- 
thority, by  a  United  Statea  marshal  holding 
no  warrant  tor  hia  arrest  and  none  for  the 
search  of  his  premises.  The  .iccueed,  with- 
out awaiting  his  trial,  made  timely  appli- 
cation to  the  court  for  an  order  for  the 
return  of  these  letters,  as  well  or  other 
property.    This  application  was  denied,  the 
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1ett»ra  retained  Hid  put  In  eridencc,  kft«r 
lurther  application  at  the  beginoing  of  the 
trial,  both  application!  auerting  the  riglits 
of  (he  accueed  under  the  4th  and  5th 
Amendmeots  to  the  Constitution.  If  letters 
and  printe  documents  can  thus  be  seized 
and  held  and  used  in  eTidence  agsintt  ■ 
isen  accused  of  an  offense,  the  protectic 
the  4th  Amendment,  declaring  his  right  to 
be  secure  against  such  seardiea  and  seiz- 
ures, ia  of  no  Tahie,  and,  so  far  as  those 
thus  placed  are  concerned,  might  as  well 
be  stricken  from  the  Constitution.  The 
efforts  of  the  courts  and  their  oScials  to 
bring  the  guiltj  to  punishment,  pr 
worth;  as  Ihejr  are,  are  not  to  be  aided  b; 
the  sjMriflce  of  those  great  principles  estab- 
lished hj  jean  of  endearor  and  sultering 
which  have  resulted  in  their  embodiment  in 
the  fnndamental  law  of  the  land. 
United  State*  marshal  could  onlj  ha«e 
invaded  the  house  of  (he  accused  when 
arocd  with  a  warrant  issued  as  required 
by  the  Constitution,  upon  sworn  informa- 
tion, and  describing  with  reasonable  par- 
ticularity the  thing  for  which  the  search 
WM  to  be  made.  Instead,  he  acted  without 
sanction  of  law,  doubtless  prompted  by  the 
desire  to  bring  further  proof  to  the  aid  of 
the  government,  and  under  color  of  his 
olBec  undertook  to  make  a  seizure  of  pri- 
vate papers  in  direct  violation  of  the  con- 
stitutional prohibition  against  such  action. 
Under  such  circumstances,  without  iwom 
information  and  particular  description,  not 
even  an  order  of  court  would  [391]  have 
justified  such  procedure;  much  less  was  it 
within  the  authority  of  the  United  States 
marshal  to  thus  invade  the  house  and  privacy 
of  the  accused.  In  Adams  v.  New  York,  192 
U.  S.  686,  48  L.  ed.  676,  24  Sup.  Ct.  Rep. 
372,  this  court  said  that  the  4tb  Amendment 
was  InUnded  to  secure  the  eitiien  in  per- 
son and  property  against  unlawful  inva- 
slm  of  the  sanctity  of  bis  home  by  offlcera 
of  the  law,  acting  under  legislative  or  judi- 
cial sanction.  Tbia  protection  is  equally 
extended  to  the  action  of  the  government 
and  officers  of  the  law  acting  under  It. 
Boyd  Case,  110  U.  B.  816,  £9  L.  ed.  748,  S 
Sup.  Ct.  Rep.  624.  To  sanction  such  pro- 
ceedings would  be  to  alSrm  by  judicial  de- 
eWon  a  manifest  n^lect,  if  not  an  open 
deflaaee,  of  the  prohibitions  of  the  Constltn- 
tiea.  Intended  for  the  protection  of  tbe  peo- 
ple acaintt  such  unauthorized  action. 

The  court  before  which  the  application 
WM  nade  In  thii  case  recognized  tbe  il- 
legal eharaeter  of  the  wimre,  and  ordered 
the  return  of  property  not  in  ita  Judgment 
aenpetent  to  be  offered  at  the  trial,  but 
refused  the  application  of  the  aeeueed  to 
tnra  over  the  letters,  which  were  afterward* 
jmt  in  evldenee  on  bdaU  of  the  govera- 


ment.  While  there  is  no  opinion  in  tiie 
case,  the  court  in  this  proceeding  doubt- 
less relied  upon  what  is  now  contended  by 
tbe  government  to  be  the  correct  rule  of 
law  under  such  circumstance!,  that  the  let- 
ters having  come  into  the  control  of  the 
court,  it  would  not  inquire  Into  the  manner 
in  which  they  were  obtained,  but.  If  com- 
petent, would  keep  them  and  permit  tbeir 
use  in  evidence.  Such  proposition,  the 
government  asserts.  Is  conclusively  estab- 
lished by  certain  decisions  of  this  court, 
tbe  first  of  which  is  Adams  t.  New  York, 
supra.  In  that  case  tiie  plaintiff  in  error 
had  been  convicted  in  the  eupreme  court  of 
the  state  of  New  York  for  having  in  his 
possession  certain  gambling  paraphernalia 
used  In  the  game  known  as  policy,  in  viola- 
tion of  tbe  Penal  Code  of  New  York.  At 
the  trial  certain  papers,  which  had  been 
seized  by  police  officers  enecuting  a  search 
warrant  for  the  discovery  and  [39B]  seizure 
of  policy  slips,  and  which  had  been  found  in 
addition  to  the  policy  slips,  were  offered  In 
evidence  over  his  objection.  The  convic- 
tion was  affirmed  by  tbe  court  of  appeals 
of  New  York  (170  N.  Y.  351,  S3  LJLA.  406, 
08  Am.  St.  Sep.  676,  08  N.  E.  030),  and  the 
esse  was  brought  here  for  alleged  violation 
of  the  4th  and  eth  Amendments  to  the 
Constitution  of  the  United  States.  Pre- 
termitting the  question  whether  these 
Amendments  applied  to  tbe  action  of  th': 
states,  this  court  proceeded  to  examine  the 
aliped  violations  of  the  4th  and  6th  Amend- 
ments, and  put  its  decision  upon  the  ground 
that  the  papers  found  in  the  execution  ol 
the  search  warrant,  which  warrant  had  a 
legal  purpose  in  tiie  attempt  to  find  gamb- 
ling paraphernalia,  were  competent  evidence 
against  the  accused,  and  their  offer  in  tea- 
timony  did  not  violate  bis  constitutional 
privilege  against  unlawful  search  or  seis- 
nre,  for  Is  was  held  that  such  incrimina- 
tory documents  thus  discovered  were  not  thv 
lUbject  of  an  unreasonable  search  and 
leisure,  and  in  effect  that  the  same  were 
incidentally  seized  in  the  lawful  ezecution 
a  warrant,  and  not  in  the  wrongful  in- 
vasion of  the  home  of  a  citizen,  and  the 
unwarranted  selmre  of  his  papers  and  prop, 
erty.  It  was  further  held,  approving  in 
that  respect  the  doctrine  laid  down  in  1 
Qrcenleat,  Ev.  |  264b,  that  it  was  no  valid 
objection  to  the  use  of  the  papers  that  they 
iiad  been  thus  seized,  and  that  tbe  courts 
In  the  course  of  a  trial  would  not  make  an 
Issue  to  determine  that  queetion,  and  many 
state  cases  were  cited  supporting  that  doe> 
trine. 

The  same  point  bad  been  ruled  In  People 
'.  Adams,  170  N.  Y.  361,  68  L.B.A.  40a. 
08  Am.  St  Rep.  0T6,  08  N.  E.  03d,  from 
which  decision  the  eaas  was  brought  to  this 
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Bi  well  >H  all  letter*  received  b;  the  eoT- 
poration  from  thirteen  other  corapaDie*, 
located  id  diSercut  parti  of  the  United 
Btatea,  waa  «n  unrcABonable  search  and 
aciEure  within  the  4th  Amendment,  and  it 
wai  there  stated  that  (p.  70)  "an  ordei 
for  the  production  of  books  and  papers  may 
conEtitiite  an  unreatonable  trarch  and  seii- 
ure  within  the  4U)  Amendment.  While 
a  search  ordinarily  implies  a  quest  by  an 
(rfHcer  of  the  law,  and  a  seizure  contnm- 
plates  a  forcible  dispouesslon  of  the  owner, 
■till,  as  was  held  in  the  Boyd  Csm,  the  sub- 
stance of  the  offense  is  the  compulsory  pro- 
duction of  private  papers,  whether  under  a 
search  warrant  or  a  subptena  duces  tecum, 
against  which  the  person,  lie  he  individual 
or  corporation,  is  entitled  to  protection." 
If  aueh  a  seiiure  under  the  authority  of  k 
warrant  supposed  to  be  legal,  oHistitutes  a 
violation  of  the  constitutional  protection, 
a  fortiori  does  the  attempt  of  an  ofllcer  of 
the  United  Btates,  the  United  SUtes  mar- 
shal, acting  under  color  of  his  oSlee,  with- 
out even  the  sanction  of  a  warrant,  con- 
stitute an  invasion  of  the  rights  within  the 
protection  afforded  by  tlie  4th  Amendment. 

Another  esse  relied  upon  is  American  To- 
bacco Co.  V.  Werckmeister,  207  U.  8.  284, 
G2  L.  ed.  208,  28  Sup.  Ct.  Rep.  72,  12  Ann. 
Cai.  605,  in  which  it  was  beM  that  tho 
seiiure  by  the  United  Ststes  marshal  ia  « 
copyright  case  of  certain  pictures  under  a 
writ  of  replevin  did  not  constitute  an  un- 
reasonable gesrch  and  seizure.  The  other 
case  from  this  court  relied  upon  is  Holt  t. 
United  Ststes,  218  U.  S.  245,  54  L.  cd. 
1021,  31  Slip.  Ct.  Rep.  20,  20  Ann.  Cas.  ^ 
113S,  in  which  it  wos  held  that  testimony 
tending  to  show  that  a  certain  blouse  wliich 
was  in  evidence  as  incriminating  him,  had 
been  put  upon  tiie  prisoner,  and  fitted  liim, 
did  not  violate  his  constitutional  right.  We 
[398]  are  at  a  loss  to  sep  the  application  of 
these  cases  to  the  one  in  hsnd. 

The  right  of  the  court  to  deal  with  papers 
and  documents  in  the  possession  of  the  dis- 
trict attorney  and  other  officers  of  the  court, 
and  subject  to  ita  authority,  was  recog- 
nised in  Wise  v.  Henice),  220  .U.  S.  656,  fi5 
I.  ed.  581,  31  Sup.  Ct.  Rep.  509.  That 
papers  wrongfully  seized  should  be  turned 
over  to  the  accused  has  been  frequently  rec- 
ognised in  the  early  as  well  as  later  ded- 
sions  of  the  courts.  1  Bishop,  Grim.  Proc. 
g  210;  Rex  V.  Barnett,  3  Car.  t  P.  600; 
Rei  V.  Kinscy,  7  Car.  A  P.  447;  United 
SUtes  V.  Mills,  IBS  Fed.  318;  United  SUtes 
V.  McHle,  104  Fed.  804,  BBS. 

We  therefore   reach   the   conclusion   that 
the  letters  in  question  were  Ukcn  from  the 
house  of  the  accused  by  an  ofRcisI  of  the 
to  produce  all  its  contracts  and  correspond-  i  United    SUtes,   acting   under   color   of   his 
ence  with  no  lest  than  six  other  companies,    office,  in  direct  Tiolaticm  of  the  conatltu- 


court,  where  it  was  held  tbst  if  the  papera 
leiied  in  addition  to  the  policy  slips  were 
compiitent  evidence  in  the  case,  as  the  court 
held  they  were,  they  were  admissible  in 
evidence  at  the  trial,  the  court  saying  (p. 
358)  :  "The  underlying  principle  obviously 
is  that  the  court,  when  engaged  in  trying  a 
criminal  cause,  will  not  take  notice  of  [SOO] 
the  manner  in  which  witnesses  have  possessed 
themselves  of  papers,  or  other  articles  of 
personal  property,  which  are  material  and 
properly  offered  in  evidence."  This  doc- 
trine thua  laid  down  by  the '  New  York 
court  of  appeals  and  approved  by  this 
court,  that  a  court  will  not,  in  trying  a 
criminal  cause,  permit  a  collateral  issue 
to  be  raised  as  to  the  source  of  competent 
testimony,  baa  the  sanction  of  so  many 
sUte  cases  that  it  would  be  impracticable 
U  cite  or  refer  to  them  in  detail.  Many  of 
tlicm  are  collected  in  the  note  to  SUte  v. 
Turner,  130  Am.  St.  Rep.  129,  136  et  seq. 
AfUr  citing  numerous  cases  the  editor  layii 
'The  underlying  principle  of  ail  these  de- 
cisions obviously  is,  that  the  court,  when 
engaged  in  the  trikl  of  a  criminal  action, 
will  not  take  notice  ol  the  manner  in  which 
a  witness  has  poaseased  himself  of  papers 
or  other  chattels,  suhjecti  ol  evidence, 
which  are  maUrial  and  properly  offered  in 
evidence.  People  v.  Adams,  supra.  Such 
an  investigation  is  not  involved  necesBSrily 
in  the  litigation  in  chief,  and  to  pursue  it 
would  be  to  halt  in  the  orderly  progress 
of  a  cause,  and  consider  incidentally  a 
queBtion  which  has  happened  to  cross  the 
path  of  such  litigation,  and  which  is  wholly 
independent  thereof." 

It  ia  therefore  evident  that  the  Adnms 
Cuie  affords  no  authority  for  the  action  of 
the  court  in  this  case,  when  spplied  to  in 
due  season  for  the  return  of  papers  seized 
in  violation  of  the  Constitutional  Amend- 
ment. The  decision  in  that  case  rests  upon 
incidenUl  seizure  msde  in  tlie  execution  of 
a  Jegal  warrant,  and  in  the  application  of 
the  doctrine  that  a  collateral  issue  will 
not  be  raised  to  ascertain  the  source  from 
which  testimony,  competent  in   a  criminal 

The  government  also  reliea  upon  Hale  v. 
Henkel,  201  U.  9.  43,  60  L.  ed.  052,  28 
Sup.  Ct.  Rep.  370,  in  which  the  previous 
cases  of  Boyd  t.  United  States,  and  Adams 
V.  New  York,  supra;  IntersUte  Commerce 
[897]  Commission  v.  Brimson,  164  U.  B.  447, 
38  L.  ed.  1047,  4  Inters.  Com.  Rep.  546,  14 
Sup.  Ct.  Rep.  1126,  and  IntersUte  Com- 
merce Commission  v.  Baird,  1D4  U.  S.  25,  48 
1.1.  ed.  B60,  24  Sup.  Ct.  Rep.  603,  are  re- 
viewed, and  wherein  it  was  held  that  a  sub- 
p<nia  duces  tecum  requiring  a  corporati 
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tional  light!  of  the  defendaat;  that  having 
made  a  seaBonable  application  for  theii 
turn,  vbieh  was  beard  and  passed  upon  by 
tha  court,  there  was  inyolved  in  the  order 
tefnaing  the  application  a  denial  of  the  eon- 
■titutiona]  rights  of  the  accuVed,  and  that 
tha  eourt  should  have  restored  these  let- 
ters to  the  accused.  In  holding  them  and 
permitting  their  use  upon  the  trial, 
think  prejudicial  error  was  committed. 
to  the  papers  and  property  seited  bj  the 
policemen,  it  does  not  appear  that  tliejr 
acted  under  any  claim  of  Federal  authority 
aueh  aa  would  make  the  amendment  appli 
eable  to  such  unauthorised  seizures.  Th< 
record  shows  that  what  they  did  by  way 
of  arrest  and  search  and  seizure  was  done 
before  the  finding  of  the  indictment  in  the 
Federal  court;  under  what  suppoaed  right 
or  authority  does  not  appear.  What  reme- 
dies the  defendant  may  . hare  against  them 
we  need  not  inquire,  as  the  4th  Amendment 
is  not  directed  to  individual  misconduct  of 
such  officials.  Its  limitations  reach  the 
Federal  goTernment  and  its  agencies.  Boyd 
Case,  116  U.  S.  616,  29  L.  ed.  746,  6  Sap. 
Ct.  Kep.  624,  and  see  Twining  v.  New  Jer- 
sey, 211  U.  S.  78,  63  L.  ed.  97,  29  Sup.  Ct. 
Bep.  14. 

[390]  It  results  that  the  judgment  ot 
the  court  below  must  be  reversed,  and  the 
ease  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


(See  S.  C.  Reporter's  ed.  399-413.) 

Food  and  drncs  —  adnlteratlon  —  pal- 

■onons  Ingredients. 

1.  The  addition  of  poisonous  substances 
to  an  article  of  food  in  such  minute  quan- 
tities that  the  health  of  consumen  cannot 
poaaibly  be  injured  is  not  condemned  by  the 

SDvisions  of  the  food  and  dmg*  act  of  June 
,  IBOe  (34  Stat,  at  L.  766,  chap.  3916, 
U.  8.  Comp.  Stat.  Supp.  1911,  p.  13S6), 
I  7,  aubd.  S,  that  for  tne  purposes  of  the 
act  an  article  shall  be  deemed  to  be  adul- 
terated "if  it  contain  any  added  poisonous 
or  Other  added  deleterious  ingredient  which 
may  render  such  article  injurious  to  health," 
[Pare  food  laws,  see  Food  and  Druse,  in  Dl- 


2.  The  government,  when  proceeding  to 
condemn,  under  the  pure  foo4  and  ^ugs 
aet  of  June  30,  1906,  %  10,  an  article  of  food 
which  it  claims  is  adulterated  under  |  7. 


snbd.  6,  of  that  act,  because  it  eontaina  "any 
added  poisonous  or  other  added  deleterious 
ingredient  which  may  render  such  article 
injurious  to  health,"  is  charged  with  the 
burden  of  proving  tbat  the  added  poisonous 
or  deleterious  substance  is  such  as  may 
render  such  article  dangerous  to  health. 
[For  other  casea,  ■«  Brideqca,  II.  m,  In  Dl- 
(est  Sap.  Ct.  i»08.] 

[No.  64B.] 


ON  WBIT  Of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree  whiclt 
reversed  a  decree  of  the  District  Court  for 
the  Western  District  of  Missouri,  condemn- 
ing certain  flour  aa  adulterated.  Affirmed 
and  cause  r«nanded  to  District  Court  for 
a  new  trial. 

See  same  case  below,  121  C.  C.  A.  23,  202 
Fed.  eiG. 

The  facta  are  stated  in  the  opinion. 

Attorney  General  HcRernolda  argued 
the  cause,  and,  with  Mr.  Francla  G.  Cafley, 
filed  a  brief  for  petitioner: 

The  seized  flour  was  adulterated  within 
aubd.  S,  I  7,  of  the  food  and  drugs  act,  re- 
lating to  food. 

United  'States  v.  1960  Boies  of  Macaroni, 
181  Fed.  427;  United  States  v.  Koca  NoU 
Co.  (N.  D,  Qa.)  Notice  of  Judgment,  202; 
United  SUtes  v.  Mayfleld,  177  Fed.  765; 
United  States  v.  Roaebrock  L  Co.  (S.  U.  N. 
¥.)  Notice  ot  Judgment,  825;  Friend  *. 
Matt,  68  J.  F.  689]  French  Bilver  Dragee 
Co.  V.  United  SUtes,  103  C.  C.  A.  316,  179 
Fed.  824. 

Being  remedial,  the  statute  should  be 
liberally  construed. 

United  States  v.  Corbett.  21S  U.  S.  233,  64 
L.  ed.  173,  30  Sup.  Ct.  Rep.  SI;  New  York, 
N.  H.  ft  H.  R.  Co.  V.  IntersUU  Commerce 
Commission,  200  U.  S.  361,  391,  60  L.  ed. 
616,  621,  20  Sup.  Ct.  Rep.  272;  Johnson  t. 
Southern  P.  Co.  196  U.  S.  1,  40  L.  ed.  363, 
26  Sup.  Ct.  Rep.  168,  17  Am.  Neg.  Rep.  412. 

Messrs.  Edward  P.  Smitb  and  Brnce  8. 
Blllott  argued  the  cause,  and,  with  Meaara. 
Edward  h.  Scarritt,  C.  J.  Smyth,  and  W.  C. 
Scarritt,  filed  e  brief  for  respondent: 

The  language  used  in  the  act  in  question 
is  not  susceptible  of  the  interpretation 
placed  thereon  by  the  trial  court. 

Post  Master  General  v.  Early,  12  Wheat. 
136,  6  L.  ed.  677;  Montclair  Twp.  v.  Hams- 
dell,  107  U.  S.  147,  27  L.  ed.  431,  2  Sup. 
Ct.  Rep.  391 ;  French  Bilver  Dragee  Co.  v. 
United  States,  103  C.  C.  A.  316,  179  Fed. 
824;  Friend  v.  Mapp,  68  J.  P.  689;  Hull 
V.  HoraneU,  «8  J.  P.  691. 

,  .       Ht  V.  S. 
DiaiiizedbXTOO^rc 


1S13, 


UNITED  STATES  v.  LEXINGTON  MILL  ft  £.  CO. 


Tlie  ftct  aa  conttnied  b;  the  trial  conit  U 
arbitrarjr,  and  an  unrcatoDabk  interference 
with  the  rights  of  property. 

Jew  Ho  T.  Williamson,  103  Fed.  10 ;  Powell 
V.  PennByWania,  127  U.  S.  «T8,  32  L.  ed.  2fi3, 
8  Sup.  Ct.  Kcp.  SS2,  1267;  Mugler  t. 
Euuaa,  123  U.  S.  623,  31  L,  ed.  20a,  8  Snp. 
Ct.  Rep.  273;  SchoUenberger  t.  Pennsyl- 
vania, 171  U.  S.  3,  43  L.  ed.  48,  18  Sup.  Ct. 
Rep.  T57i  Collin*  t.  New  Hampihire,  171 
U.  S.  30,  43  L.  ed.  60,  18  Sup.  Ct.  Rep.  768; 
Lochner  t.  New  York,  19B  U.  S.  45,  49  L. 
ed.  037,  26  Sup.  Ct  Rep.  639,  3  Ann.  Cas. 
1133;  State  t.  Layton,  160  Mo.  474,  62 
L.R.A.  163,  83  Am.  St.  Bep.  487,  61  S.  W. 
171;  StaU  T.  Addington,  12  Mo.  App,  218; 
State  T.  Fisher,  62  Mo.  174;  Toledo,  W.  & 
W.  R.  Co.  V.  Jacksonville,  67  111.  37,  16 
J^m.  Rep.  611 ;  River  Rendering  Co.  t.  Behr, 
77  Mo.  91,  46  Am.  Rep.  6;  McConnell  t.  Mc- 
Killip,  71  Neb.  712,  as  L.B.A.  610,  116 
Am.  St.  Rep.  614,  8S  N.  W.  fiOS,  8  Ann. 
Cas.  888. 

The  interpretation  placed  upon  the  act 
d(  June  30,  190G,  by  the  circuit  court  of 
appeals,  is  reasonable,  gives  effect  to  all 
the  language  contained  in  the  act,  and  is 
the  only  interpretation  under  which  iU  con- 
stitutionality can  be  sustained. 

Knowlton  v.  Moore,  ^78  V.  S.  41,  44 
L.  ed.  969,  20  Bup.  Ct.  Rep.  747;  Collins 
V.  New  Hampshire,  171  U.  S.  30,  43  L.  rd. 
60,  IS  Bup.  Ct.  Rep.  768;  Interstate  Drain. 
age  k  Invest.  Co.  v.  Freeborn  County,  85 
C.  C.  A.  G32,  isa  Fed.  270;  Martin  v. 
United  Statea,  168  Fed.  201,  93  C.  C.  A. 
484:  Maillard  v.  Lawrence,  16  How.  251, 
14  L.  ed.  926;  Levy  v.  M'Cartee,  6  Pet. 
110,  8  L.  ed.  337;  Parsons  v.  Hunter,  2 
Sumn.  422,  Fed.  Oaa.  No.  10,778;  Jlernier 
V.  Bernier,  147  U.  S.  246,  37  L.  ed.  l.U, 
13  Sup.  Ct.  Rep.  244;  Washington  Market 
Co.  V.  Hoffman,  101  U.  S.  115,  2S  L  ed,  783; 
Lake  County  v.  Rollins,  130  U.  S.  670,  32 
L.  ed.  1063,  0  Sup.  Ct.  Rep.  661;  Hamilton 
V.  Rathbone,  176  U.  S.  421,  44  L.  ed.  222, 
20  Sup.  Ct.  Rep.  16S;  Swarts  v.  Siegel,  JS4 
C.  C.  A.  39»,  117  Fed.  18;  Olover  v.  United 
Stiles,  164  U.  8.  288,  41  L.  ed.  441,  17  Sup. 
Ct.  Rep.  95;  Harleu  v.  United  States,  31 
C.  C,  A.  397,  SB  U.  S.  App.  745.  88  Fed.  102; 
United  States  v.  Fisher,  109  U.  S.  146,  27 
L.  ed.  886,  3  Sup.  Ct.  Sep.  1G4;  Lake  Supe- 
rior Ship  Canal,  R.  k  Iron  Co.  v.  Cunning- 
ham, 166  U.  S.  3S0,  39  L.  ed.  192,  16  Sup.  Ct. 
Rep.  103;  Rhodes  v.  Iowa,  170  U.  8.  423, 
42  L.  ed.  1096,  18  Sup.  Ct.  Rep.  664. 

Mr.  Ralph  8.  Rounds  filed  a  brief  as 

The  phrase  must  be  construed  strictly,  aa 
the  food  law  is  a  penal  statute. 

United  StatCi  v.  84  Boze*  of  Sugar,  7 
■  ■  Lu  ed. 


Pet.  453,  463,  8  L.  ed.  745,  749;  Unitad 
State*  V.  A  Lot  of  Silk  Umbrellas,  12  Fad. 
412;  United  SUtcs  v.  1150)  Pounda  of 
Celluloid,  27  C.  C.  A.  231,  64  U.  8.  App. 
273,  82  Fed.  627;  United  States  v.  Johnson, 
177  Fed.  313,  afllrmed  in  221  U.  S.  488, 
66  L.  ed.  823,  31  Snp.  Ct.  Rep.  627. 

The  purpose  of  the  food  law  is  to  prevent 
the  sale  of  fraudulent  and  unhealthful  prod- 

UniUd  States  v.  Morgan,  222  U.  S.  274, 
281,  G6  L.  ed.  198,  200,  32  Sup.  Ct.  Rep. 
81;  United  States  v.  Johnson,  177  Fed.  316, 
alGrmed  in  221  U.  8.  488,  SS  L.  ed.  823, 
31  Sup.  Ct.  Rep.  627 ;  United  States  v.  One 
Car  Load  of  Como  Horse  k  Mule  Feed,  188 
Fed.  463;  United  States  v.  Five  Boxes  of 
Asatoetida,  181  Fed.  505;  United  States  v. 
1830  Boies  of  Macaroni,  181  Fed.  427; 
United  States  v.  Buffalo  Cold  Storage  Co. 
179  Fed.  866;  French  Silver  Dragee  Co.  v. 
United  States,  103  C.  C.  A.  316,  179  Fed. 
824;  ISx  parte  Eohler,  74  Cal.  42,  16  Pm. 
436. 

Where  the  purpose  of  a  statute  Is  in 
general  the  same  as  that  of  the  common  law, 
it  will  be  presumed  that  the  legislature 
intended  to   re-enact,  in  statute  form,  the 

Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  GO,  60,  66  L.  ed.  619,  644,  646,  34 
L.R.A.(N,S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912D,  734;  United  States  v.  Carll, 
105  U.  S.  611,  26  L.  ed,  1136,  4  Am.  Grim. 
Rep.  246;  Kepner  v.  United  States,  196  U. 
S.  100,  125,  132,  49  L.  ed.  114,  122,  126, 
24  Sup.  Ct.  Rep.  797,  1  Ann,  Cas.  666; 
United  States  v.  Sangcs,  144  U.  S.  310,  311, 
36  L.  ed.  445,  446,  12  Sup.  Ct.  Rep.  609  ;• 
United  States  v.  Wong  Kim  Ark,  169  U.  8. 
640,  653,  42  I,^  cd.  BOO,  892,  IB  Sup.  Ct. 
Rep.  4G6:  Moore  v.  United  States,  91  U. 
S.  270,  274,  23  L.  ed.  346,  347 ;  8  Cyc.  386. 

At  the  common  law,  both  in  England  and 
in  the  several  states,  it  was  a  criminal  of- 
fense to  offer  for  sale  unwholesome  food,  or 
food  or  drink  to  which  poisonous  or  deleteri- 
ous substances  had  been  added  to  sueh  an 
extent  as  to  make  the  article  injurious  to 
health;  so  that  the  health  provisions  of 
the  food  law  cover  the  same  general  ground 
as  tliose  of  the  common  law.  Unwholesome- 
ness  was  a  necessary  element  of  the  offense 
at  common  law,  and  it  must  be  held  to  be  a 
necessary  element,  under  the  section  in  ques- 
tion, of  the  definition  of  the  words  used  la 
the  present  statute. 

Bishop,  Crim.  Law,  8th  ed.  f  481 ;  19  Cye. 
1086,  not«  3;  State  v.  Norton,  24  N.  C. 
(2  Ired.  L.)  40;  Qoodrich  v.  People,  10  N. 
Y.  678;  State  v.  Buckman,  6  N.  H.  MS, 
20  Am.  Dec.  646;  State  v.  Smith,  10  N.  C. 
<3  Hawka)  378,  14  Am.  Dee.  594;  Craft  v. 
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Parker,  W.  &  Co.  M  Mich.  US,  21  L.K.A. 
140,  6S  N.  W.  S12. 

This  c<nirt  luu  in  manj  notable  initancCB 
United  general  iforda  of  itatnte*  bj  con- 
rtruction. 

SUndard  Oil  Co.  v.  United  StatM,  £21 
U.  &  1,  69,  SO,  68,  65  L.  ed.  eiB,  6U,  MS, 
848,  34  L.R.A.(N.S.)  B34,  31  Sup.  Ct  Hep. 
S02,  Ann.  Caa.  1912D,  T34;  American  Secu- 
rity ft  T.  Co.  y.  Diatrict  of  Columbia,  224  U. 
S.  401,  494,  495,  SS  L.  ed.  SS6,  8S7,  32  Sup. 
Ct.  Rep.  563 ;  Church  of  the  Holy  Trinity 
T.  United  States,  143  U.  8.  457,  36  L.  ed. 
226,  12  Sup.  Ct.  Rep.  511;  Lan  Ow  Hew  t. 
United  SUtes,  144  U.  S.  47,  01,  38  h.  ed.  340, 
845,  12  Sup.  Ct  Sep.  017;  United  SUtei  ». 
Klrby,  T  Wall.  482,  10  L.  ed.  278;  Price  r. 
Forreit,  173  U.  S.  410,  43  L.  ed.  749,  19 
Sup.  Ct.  Rep.  434;  Chesapeake  ft  F.  Teleph. 
Co.  V.  Manning,  ]8fl  U.  S.  i38,  40  L.  ed. 
1144,  22  Snp.  Ct.  Rep.  381;  United  States 
T,  I^wi,  103  U.  S.  25B,  41  L.  ed.  ISl,  16 
Snp.  Ct.  Rep.  008;  Oitee  t.  Firtrt  Nat. 
Bant,  100  U.  S.  239,  244,  25  L.  ed.  580,  582 ; 
United  SUtes  v.  Ooldenberg,  108  U.  S.  05, 
102,  42  L.  ed.  304,  3SB,  18  Sup.  Ct  Bep.  3; 
MeKee  t.  United  BUtea,  164  U.  S.  837,  2S3, 
41  L.  ed.  437,  430,  17  Sup.  Ct  Rep.  02; 
Hawaii  t.  Mankicbi,  190  U.  S.  187,  47  L. 
ed.  1017,  23  Sup.  Ct  Rep.  787,  12  Am.  Crim. 
Rep.  465. 

Mr.  Juatlee  Day  delivered  the  opinion  of 
the  court; 

The  petitioner,  the  United  State*  of 
America,  proceeding  under  S  10  of  the  food 
and  druga  .act  (34  Stat,  at  L.  ,7S8,  chap. 
3016,  U.  S.  Comp.  SUt.  Snpp.  IBll,  p. 
1304),  by  libel  filed  in  the  district  court 
of  the  United  States  for  the  weatera  dis- 
trict of  Missouri,  sought  to  seize  and  con- 
demn 62S  sacks  of  flour  in  the  possession 
of  one  Terry,  which  had  been  shipped  from 
Lexington,  Nebraska,  to  Castle,  Missouri, 
Mid  which  remained  in  origioal,  unbcolcen 
packages.  The  judgment  of  the  district 
court,  upon  verdict  in  favor  of  the  govern- 
ment, was  reversed  by  the  circuit  court  of 
appeals  for  the  eighth  circuit  (121  C.  C.  A. 
£3,  202  Fed.  OlS),  and  this  writ  of  eer- 
tlorarl  Is  to  review  the  judgment  of  that 

t4oai  The  amended  libel  charged  that  the 
Bonr  had  been  treated  by  the  "AUop  Proe- 
eaa,"  so  called,  by  which  nitrogen  prozide 
gas,  generated  by  electricity,  was  miied  with 
atmoephfrie  air,  and  the  mixture  then 
brought  in  ctoitact  with  the  fiour,  and  that 
It  was  thereby  adulterated  under  the  fourth 
and  fifth  subdivisions  of  S  7  of  the  act; 
namely,  (1)  in  that  the  flour  had  been 
mixed,  colored,  and  stained  in  a  manner 
whereby  damage  and  inferiority  were  con- 
cealed and  tbe  flour  given  the  appearance 


of  ft  better  grade  of  flour  than  it  really 
was,  and  (2)  In  that  the  flour  had  been 
caused  to  contain  added  poisonous  or  other 
added  deleterious  ingredients,  to- wit,  ni- 
tritea  or  nitrite  reacting  material,  nitrogen 
peroxide,  nitrous  acid,  nitric  acid,  and  other 
poisonous  and  deleterious  substances  whicb 
might  render  the  flour  injurious  to  health. 
The  libel  also  charged  that  the  flour  was 
adulterated  under  the  first  subdivision  ol 
I  7,  and  was  misbranded;  but  tbe  govern- 
ment does  not  urge  these  features  of  the 
case  here.  The  verdict  waa  broad  enough 
to  cover  the  charge  under  the  first  sub- 
division of  I  7,  but  in  the  view  we  take 
of  the  case  as  to  the  instruction  of  the 
court  under  subdivision  6,  it  need  not  be 
noticed. 

The  Lexington  Mill  ft  Elevator  Company, 
the  respondent  herein,  appeared,  claiming 
tbe  flour,  and  answered  the  libel,  admitting 
that  the  flour  had  been  treated  by  tbe  Al- 
■op  Process,  but  denying  that  it  had  been 
adulterated,  and  attacking  the  constitution- 
I  ality  of  the  act 

A  special  verdict  to  the  effect  that  the 
flour  was  adulterated  was  returned  and 
judgment  of  condemnation  entered.  The 
case  was  taken  to  tbe  circuit  court  of  ap- 
peals upon  writ  o{  error.  Tbe  respondent 
contended  that,  among  other  errors,  the  in- 
structions of  the  trial  court  as  to  adulter- 
and  that  the  act  was 


unconstitutional.  The  circuit  court  of  ap- 
peals held  that  the  testimony  was  insufH- 
cient  to  show  that  by  tbe  [406]  bleachir)> 
process  the  flour  waa  so  colored  as  to  con- 
ceal inferiority,  and  was  thereby  adulterat- 
ed, within  the  provisions  of  subdivision  4. 
That  court  also  held — and  this  holding 
gives  rise  to  the  principal  controversy  here 
— that  the  trial  court  erred  in  instructing 
the  jury  that  the  addition  of  a  poisonous 
substance,  in  any  quantity,  would  adulter- 
ate the  article,  for  the  reason  that  "the 
possibility  of  injury  to  hesltb  due  to  the 
added  ingredient,  and  in  the  quantity  in 
which  it  is  added,  is  plainly  made  an  es- 
sential element  of  tbe  prohibition."  It  did 
not  pass  upon  the  constitutionality  of  the 
act  in  view  of  its  rulings  on  the  act's  con- 
struction. 

The  case  requires  a  construction  of  the 
food  and  drugs  act.  Parts  of  tbe  statute 
pertinent  to  this  ease  are: 

"See,  7.  That  for  tbe  purposes  of  this  act 
an  article  shall  be  deemed  to  be  adulter- 
ated:    .    .    . 

"In  tbe  case  of  foodi 

"First.  It  any  substance  has  been  mixed 
and  packed  with  it  so  as  to  reduce  or  lower 
or  injuriously  affect  its  quality  or  strength. 
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d«red,  co*ted,  or  stained  in  a,  mKnaer  where- 1 
(i;  damage  or  inferiority  it  concealed. 

"Fiftb.  If  it  contain  anj  added  poisonou* 
OT  other  added  deleterioua  ingredient  wliich 
may  render  Buch  article  injurious  to  healtb. 

"Sec.  10.  That  an;  article  of  food,  drug, 
or  liquor  that  is  adulterated  or  misbranded 
within  the  meaning  of  this  aet,  and  is  be- 
ing transported  from  one  state,  territory, 
district,  or  insular  posaeasioD  to  another 
for  sale,  or,  having  been  transported,  re' 
mains  unloaded,  unsold,  or  in  original  un- 
hroken  packages,  .  .  .  shall  be  liable  to 
be  proceeded  against  in  any  district  court 
of  the  United  SUtes  within  the  district 
where  the  same  ia  found,  and  seized  for  con- 
fiscation by  a  process  of  libel  for  [407]  con- 
demnation. And  if  such  article  is  con- 
demned as  being  adulterated  or  misbranded, 
or  of  a  poisonous  or  deleterious  character, 
within  the  meaning  of  this  act,  tbe  same 
shall  be  disposed  of  by  destruction  or  sale, 
as  the  said  court  may  direct." 

Without  reciting  the  testimony  in  detail 
it  is  enough  to  say  that  lor  the  government 
it  tended  to  show  that  the  added  poisonous 
substances  introduced  into  the  flour  by  the 
AUop  Process,  in  the  proportion  of  l.S 
parts  per  million,  calculated  as  nitrogen, 
may  be  injurious  to  the  health  of  those  who 
use  the  flour  in  bread  and  other  forms  of 
food.  On  ths  other  hand,  the  testimony  for 
the  respondent  tended  to  show  that  the 
process  does  not  add  to  the  dour  any  poi- 
sonous or  deleterious  ingredients  which  can 
in  any  manner  render  it  injurious  to  the 
licalth  of  a  consumer.  On  these  conflicting 
proofs  the  trial  court  waa  required  to  sub- 
mit the  case  to  the  jury.  That  court — 
after  stating  the  claims  of  the  parties,  the 
government  insisting  that  the  flour  was 
adulerated  and  should  be  condemned  if  it 
contained  any  added  poisonous  or  other  add- 
ed deleterious  ingredient  of  a  kind  or  char- 
acter which  was  capable  of  rendering  such 
article  injurious  to  health;  the  respondent 
contending  that  the  flour  should  not  be  con- 
demned unless  the  added  substances  were 
present  in  such  quantity  that  the  flour 
would  be  thereby  rendered  injurious  to 
health — gave  certain  instructions  to  the 
jury.  Fart  of  the  cliarge,  excepted  to  by 
the  reapondeot  reads: 

"Tbe  fact  that  poiaonous  aubatancea  are 
to  b«  found  in  the  bodies  of  humau  beings 
in  the  air,  in  potable  water,  and  in  articles 
of  food,  such  as  ham,  bacon,  fruits,  cer- 
tain vegetables,  and  other  articles,  does  not 
justify  the  adding  of  the  same  or  other  poi- 
sonous substances  to  articles  of  food,  such 
as  flour,  because  the  statute  condemns  the 
adding  of  poisonous  substances.  Therefore 
the  court  charge*  yon  that  tbe  goTernmant 
8S  L.  ed. 


need  not  prore  tbat  this  flour,,  or  food- 
stuffs made  by  tbe  use  of  it,  would  Injure 
[40SJ  tbe  health  of  any  consumer.  It  la  the 
character — not  the  quantity — of  the  added, 
substance,  it  any,  which  is  to  determine  tUa 

On  the  other  hand,  the  respondent  in* 
sisted  that  the  law  is,  and  requested  the 
court  to  charge  the  jury: 

"That  the  burden  is  upon  the  prosecution 
to  prove  the  truth  of  the  charge  in  the 
libel,  that  by  the  treatment  of  the  flour  ia 
question  by  the  said  Alsop  Process  it  has 
been  caused  to  contain  added  poisonous  or 
other  added  deleterious  ingredients,  to  wit, 
nitrites  or  nitrite  reacting  material,  which 
may  render  said  flour  injurious  to  healtb. 

"And  in  this  connection  you  are  further 
instructed  that  it  is  incumbent  upon  tho 
government  to  prove  that  any  such  added 
poisonous  or  other  added  deleterious  in* 
gredients,  if  any,  contained  in  said  flour, 
are  of  such  a  character  and  contained  in 
the  flour  seized  in  such  quantities,  con- 
ditions, and  amounts  as  may  render  said 
flour  injurious  to  health;  and  unless  yon 
And  that  all  of  such  facts  are  so  proven  you 
cannot  find  against  the  claimant,  or  con- 
demn the  flour  in  question  under  that 
charge  in  the  libel;  and  if  you  fail  to  so 
flnd,  your  verdict  upon  that  count  or  charge 
in  the  libel  must  be  in  favor  of  tbe  claim- 
ant or  defendant. 

"The  law  does  not  prohibit  the  adding 
of  nitrites  or  nitrite  reacting  material  to 
flour,  and  a  jury  cannot  flnd  for  tbe  gov* 
emment  or  against  the  claimant,  even  if  H 
be  shown  that  nitrites  or  nitrite  reacting 
material  was  added  to  the  floor  in  question, 
unless  they  believe  from  a  preponderance  of 
the  evidence  that  such  addition,  if  any, 
rendered  said  flour  injurious  to  the  heslth 
of  those  who  might  consume  the  bread  or 
other  foods  made  from  said  Sour." 

It  is  evident  from  the  charge  given  and 
requests  refused  that  the  trial  court  regard- 
ed the  addition  to  the  flour  of  any  poisonous 
ingredient  as  an  offense  within  this  statute, 
no  [409]  matter  how  small  the  quanti^. 
and  whether  the  flour  might  or  might  not  in* 
Jure  the  health  of  tbe  consumer.  At  least, 
such  is  the  purport  of  the  part  of  the 
charge  above  ^ven,  and  if  not  correct,  it 
waa  clearly  misleading,  notwithstanding 
other  parta  of  the  charge  seem  to  recognize 
that,  in  order  to  prove  adulteration,  it  to 
necessary  to  show  that  the  flour  may  be  in- 
jurious to  health.  The  testimony  showa 
that  the  effect  of  the  Alsop  Process  is  to 
bleach  or  whiten  the  flour,  and  thus  malca 
it  more  marketable.  If  the  testimony  in- 
troduced on  tbe  part  of  the  respondent  wat 
believed  by  the  jury,  they  must  necessarily 
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hftT«  (ound  thmt  the  added  ingredient,  ni- 
trites of  k  poiBOnoiu  character,  did  not  have 
the  effect  to  make  the  consumption  of  the 
flour  b7  «nf  pouibility  iDJuriou*  to  tbe 
health  of  tbe  consumer. 

The  statute  upon  its  face  ahons  that  tbe 
primarj  purpose  of  Congress  was  to  pre- 
vent injury  to  the  public  health  by  the  sale 
and  transportation  in  interstate  commerce 
of  tnisbranded  and  adulterated  foods.  The 
It^slation,  as  against  misbranding,  intend- 
ed to  make  it  possible  that  the  eonanmer 
■hould  know  that  an  article  purchased  was 
what  it  purported  to  be;  that  it  might  be 
bouglit  for  what  it  really  was,  and  not  up- 
on misrepresentations  as  to  character  and 
quality.  As  againat  adulteration,  the  stat- 
ute was  intended  to  protect  the  public 
health  from  possible  injury  by  adding  to 
articles  of  food  consumption  poisonous  and 
deleterious  substances  which  might  render 
■uch  articles  injurious  to  the  health  of  con- 
sumers. It  this  purpose  has  been  effected 
by  plain  and  unambiguous  language,  and 
the  act  ia  within  the  power  of  Congress, 
the  only  duty  of  the  courts  is  to  give  it 
effect  according  to  its  terms.  This  principle 
has  been  frequently  leeognized  in  this 
court.  Lake  County  t.  Rollins,  130  U.  S. 
6412,  870,  32  L.  ed.  1060,  1003,  0  Sup.  Cb. 
Rep.  651. 

"Where  a  law  is  expressed  in  plain  and 
unambiguous  terms,  whether  those  terms 
are  general  or  limited,  the  legislature 
should  tte  intended  to  mean  what  they  have 
[410]  plainly  expressed,  and  consequently 
no  room  is  left  for  construction." 

Hamilton  j.  Rathbone,  1TB  U.  S.  4U. 
421,  44  L.  ed.  219,  222,  20  Sup.  Ct.  Rep. 
ISS. 

"The  eascfl  are  so  numerous  in  tbia  court 
to  the  effect  that  the  province  of  construc- 
tion lies  wholly  within  the  domain  of  am- 
biguity, that  an  extended  review  of  them 
is  quite  unnecessary." 

Furthermore,  all  the  words  need  in  the 
statute  ahould  be  given  their  proper  ilgnifl- 
eation  and  effect.  Washington  Market  Co. 
V.  Hoffman,  101  U.  S.  112,  115,  26  L.  ed. 
782,  T83. 

"We  are  not  at  liberty,"  said  Ur.  Justice 
Strong,  "to  construe  any  statute  so  as  to 
deny  effect  to  any  part  of  ita  language.  It 
is  a  cardinal  mie  of  statutory  construction 
that  significance  and  effect  ahall,  if  possible, 
be  accorded  to  every  word.  As  early  as  in 
Bacon's  Abridgment,  9  2,  it  was  said  that 
'a  statute  ought,  upon  the  whole,  to  be  so 
eonstmed  that,  if  it  can  be  prevented,  no 
clause,  sentence,  or  word,  shall  be  super- 
fluous, void,  or  insignificant.*  This  rule  has 
been  repeated  innumerable  times." 

Applying  these  well-known  principles  In 
considering  this  statute,  we  ftnd  that  tbe 
••1 


fifth  subdivision  of  S  7  provides  that  food 
shall  be  deemed  to  be  adulterated  "if  it  eon- 
tain  any  added  poisonous  or  other  added 
deleterious  ingredient  which  moy  reiwler 
luch  articU  injurious  to  health."  The  in- 
struction of  the  trial  court  permitted  his 
statute  to  be  rend  without  the  final  and 
qualifying  words,  concerning  the  effect  of  the 
article  i^pon  health.  If  Congreoa  had  so  in- 
tended, tbe  provision  would  have  stopped 
with  the  condemnation  of  food  which  con- 
tained any  added  poisonous  or  other  added 
deleterious  ingredient.  In  other  words,  the 
first  and  familiar  consideration  la  that,  If 
Congress  had  intended  to  enact  tbe  statute 
in  that  form,  it  would  have  done  so  by 
choice  of  apt  words  to  express  that  iptent. 
It  did  not  do  so,  but  only  condemned  food 
containing  an  udded  poison oub  or  other 
added  deleterious  ingredient  when  such  ad- 
dition might  render  the  article  of  food  in- 
jurious [411]  to  the  health.  Congress  has 
here,  in  this  statute,  with  its  penalties  and 
forfeitures,  definitely  outlined  its  inhibition 
against  a  particular  class  of  adulteration. 

It  is  not  required  that  the  article  of  food 
containing  added  poisonous  or  other  added 
deleterious  ingredients  must  affect  tbe  pub- 
lic health,  and  it  ia  not  incumbent  upon 
the  government  In  order  to  make  out  a.  case 
to  establish  that  fact.  The  act  has  placed 
upon  the  government  the  burden  of  estab- 
lishing, in  order  to  secure  a  verdict  of  con- 
demnation under  this  statute,  that  the 
added  poisonous  or  deleterious  substances 
must  be  such  as  may  render  such  article 
injurious  to  health.  ITie  word  "may"  is 
here  used  in  ita  ordinary  and  usual  aignifi- 
cstion,  there  being  nothing  to  show  the  in- 
tention of  Congress  to  affix  to  it  any  other 
meaning.  It  is,  says  Webster,  "an  auxil- 
iary verb,  qualifying  the  meaning  of  an- 
other verb,  by  expressing  ability,  .  .  . 
contingency  or  liability,  or  possibility  or 
probability."  In  thus  describing  the  of- 
fense, Congress  doubtless  took  into  consider- 
ation that  flour  may  be  used  in  many  ways, 
in  bread,  cake,  gravy,  broth,  etc.  It  may 
be  consumed,  when  prepared  as  a  food,  by 
the  strong  and  the  weak,  the  old  and  the 
young,  the  well  and  the  sick ;  and  it  ia  in- 
tended that  if  any  flour,  because  of  any 
added  poisonous  or  other  deleterious  ingre- 
dient, may  possibly  injure  the  health  of  any 
of  these,  it  shall  come  within  the  ban  of  the 
statute.  If  it  cannot  by  any  possibility, 
when  the  facts  are  reasonably  considered,  in- 
jure the  health  of  any  consumer,  such  flour, 
though  having  a  small  addition  of  poison- 
ous or  deleterious  ingredients,  may  not  be 
condemned  under  the  act.  This  is  the  plain 
meaning  of  tbe  words,  and  in  our  view  needs 
no  additional  support  by  reference  to  re- 
ports and  debates,  although  it  may  be  said 

nss  V.  a. 
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in  piuing  that  the  meaaing  which  we  hKve 
gmn  to  the  statute  waa  well  expreued  bj 
Mr.  Heybum,  chairmaa  of  the  committee 
having  it  in  charge  upoD  the  floor  of  the 
Senate  ( Congreaaional  Record,  vol.  40,  pt. 
2,  p.  1131 ) : 

41S]  "Aa  to  the  um  of  the  term  'poiaon- 
«us,'  let  me  state  that  everTthing  which  con- 
tains poison  is  not  poiaon.  It  depmds  on 
the  quantity  and  the  combination.  A  ttry 
large  majority  of  the  things  coTisumed  by 
the  human  family  contain,  under  analysis, 
some  Icind  of  poison,  but  it  depends  upon  the 
combination,  the  c'  emical  relation  which 
it  bcara  to  the  body  in  which  it  exists,  aa 
to  whether  or  not  it  is  dangerous  to  take 
into  the  human  system." 

And  such  is  the  view  of  the  Engliab 
courts  construing  a  similar  atatut«.  The 
Engliab  statute  providca  [g  3,  of  the  sale 
of  food  and  drugs  act  1876) : 

"No  person  slisll  mix,  color,  .  ,  ,  or 
order  or  permit  any  other  person  to  mix, 
color,  ,  .  ,  any  article  of  food  with  any 
ingredient  or  material  ao  as  to  render  the 
article  injurious  to  health." 

That  section  was  construed  in  Bull  t. 
Horanell,  66  J.  P.  S91,  which  involved  pre- 
served peas,  the  color  of  which  had  ticeD 
retained  by  the  addition  of  sulphate  of 
copper,  charged  to  be  a  poisonous  substance 
and  injurious  to  health.  There  was  a  con- 
TictiiHi  in  the  lower  court.  Lord  Alver- 
stone,  L.  C.  J,  In  reversing  and  remitting 
the  case  on  appeal,  said: 

"In  my  opinion,  if  the  justices  oonvicted 
the  appellant  of  an  offense  under  g  3  of  the 
sale  of  food  and  diuga  act  1875,  on  the 
ground  that  the  Ingredient  mixed  with  the 
article  of  food  was  injurious  to  health, — 
that  the  sulphate  of  copper  waa  injurious 
to  health,  and  not  on  the  ground  tliat  the 
peas,  by  reason  of  the  addition  of  sulphate 
of  popper,  were  rendered  injurious  to  health, 
the  conviction  is  clearly  wrong.  To  con- 
stitute an  offense  under  the  latter  part  of 
1  3  the  article  of  food  sold  must,  by  the 
addition  of  an  ingredient,  be  rendered  in- 
jurious to  health.  All  the  circumstances 
must  be  examined  to  see  whether  the  ar- 
Ucle  of  food  haa  been  rendered  injurious 
to  health." 

We  reach  the  conclusion  that  the  circuit 
court  of  appeals  did  not  err  in  reversing 
the  judgment  of  the  district  [413]  court  tor 
error  in  its  charge  with  reference  to  subdivi- 
sion 6  of  I  T. 

The  circuit  court  of  appeals  reaclad  the 
conclusion  that  there  was  no  substantial 
proof  to  warrant  the  convjction  under  the 
fourth  subdivision  of  g  T,  that  the  flour 
was  mixed,  colored,  and  statoed  in  a  man- 
ner whereby  damage  and  inferiority  were 
aa  li.  ed. 


concealed.  As  the  case  is  to  be  retried  to  a 
jurf ,  we  say  nothing  upon  this  point. 

As  to  the  objection  on  constitutional 
grounds,  it  is  not  contended  that  the  stat- 
ute, as  construed  by  the  circuit  court  of 
appeals  and  this  court,  is  unconatitutionaL 

It  follows  that  the  jndgment  of  the  Cli> 
euit  Court  of  Appeals,  reversing  the  jndg- 
ment of  the  District  Court,  muat  be  af- 
firmed, and  the  case  remanded  to  the  Dis- 
trict Court  tor  a  sew  trial. 

Affirmed. 


RUBBER  TIRE  WHEEL  COMFANT,  and 
Consolidated  Rubber  Tire  Company,  Pe- 
titioners, 

QOODrEAB  TIRE  ft  RUBBER  COMPANY. 

(See  S,  C.  Reporter's  ed.  413-420.) 

Judgment  —  concluslTcneas  —  In  pat- 
ent  case. 

1.  A  decree  of  a  Federal  circuit  court  of 
appeals  denying  patentabili^  to  the  Grant 
patent.  No.  6S4,fl7S,  for  an  improvement  in 
rubber-tired  wheels  consisting  of  a  solid 
rubber  tire  held  in  place  in  a  flaring  chan- 
nel by  the  tension  of  two  tightly  drawn 
wires  imbedded  in  the  rubber  within  the 
periphery  of  the  flanges  does  not  work  an 
estoppel  in  favor  of  one  not  a  party  to  the 
suit,  so  as  to  afford  him  a  defense  against 
a  charge  of  infringement  (the  patent  hav- 
ing been  upheld  by  the  Supreme  Court  in  a 
later  suit)  in  making  the  patented  structan 
by  asaembling  tlie  varioua  elements  for  that 
purpose  and  effecting  the  combination, 
merely  because  he  bought  one  element  of 
the  tire,  etc.,  the  rubber,  from  the  defend- 
ant in  the  flrst  suit. 

[For  olber  cases,  see  Jndcment,  B81-CBT.  la 

Digest  Sun.  Ct.  ISOB.] 
Judgment  —  concluBlveneaa  —  In  patent 

suit. 

2.  Defendant's  rights  under  the  final  de- 
cree in  a  patent  infringement  suit  deny- 
ing patentability  to  the  Grant  patent.  No. 
554,876  for  an  improvement  in  rubber-tired 
wheels  consisting  of  a  aolid  rubber  tire 
held  in  place  in  a  flaring  channel  by  the 
tension  of  two  tightly  drawn  wires  imbedded 
in  the  rubber  within  the  periphery  of  the 
flanges  are  not  violated  by  the  action  of 
complainants  in  bringing  suit  (after  the 
patent  has  been  upheld  by  tlie  Federal  Su- 


NoTi.  —  On  conclusiveness  of  judgment*, 

Generally — see  notes  to  Sharon  v.  Terry,  1 
r.BA.  572;  BoIIong  v.  Schuyler  Nat.  Bank, 
3  L.R.A.  142;  Wiese  v.  San  Francisco 
Musical  Fund  Boo.  7  L.RA.  677;  Morrill 
V.  Morrill,  11  L.R.A.  IfiS;  Shores  v.  Hooper, 
11  L.R.A.  308;   Bank  of  United  States  v. 


em  F.  R.  Co.  v.  United  States,  42  L.  ed.  U.  8. 
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iircine  Court  in  another  suit)    a^^ainit  de-  Heed  t.  LMks  A  Canale,  8  How.  274, 12  L. 
endant'a  ciutomerB  who  bought  ita  rubber  ed.  1077;  Aapden  v.  Hixon,  4  How.  467,  11 
tire,  purchaaing  from  others  the  wire  and  l  ed.  1069;   Birdaell  v.  Shaliol,  112  U.  B. 
flKing  chanuei;  and   themaelvea   made   the  ^gs,  28   L.  ed.  768,  6   Sup.  Ct.  Rep.  244; 
patented    combination    by    aasembling    iU  Rug^u  ,.  Place,  84  U.  S.  606,  24  L.  ed.  214. 
rKr^hlrSI'.ee  Jnflgment.  681-687.  In  It  ha.  been  »id  that  tie  Goodyear  Com- 
Olgeat  Bap.  Ct.  1M8.J  P^ny  ia  ii>  the  position  of  a  licensee  under 
ru      VT 1  ^°  Qrant  patent,  having  the  right  to  make, 
[No.  37.]  „^^  ^j  „)]  f^g  rubber-tired  wheel  of  the 
Qrant  patent.     If  such  ia  the  Iwal  atato* 
Argued  May  7, 1913     Decided  February  24,  „j  ^^^  Goodyear  Company,  it  follow,  that 
"'*■  Doherty  is  not  protected  by  the  Itcenoe.    Tho 
«  »,   „.-^,^     .   ^    .,         ■    1     ...      T-   -.  J  Goodyear    Company    could    not    asngn    ita 
\K   WRIT   of   Certiorari   to  the   United  ^^^^^  ^  Doherty.  and  there  is  no  pTetena. 
J  States  Circuit  Court  of  Appeals  for  the  ^^^^   Doherty  was   acting   a.  the  agent  of 
Biith  Circuit  to  review  a  decree  which  af-  ^^^  Codyear  Company.     He  was  an  inde- 
firmed  in  part  a  decree  of  the  Circuit  Court  ^^^^  individual  manufacturing  the  rub- 
for  the  Southern  Dwtrict  of  New  York,  en.  (^..jj^^   „i,eel   on   his   own   rcponeibility, 
joining  the  prosecution  of  patent  infringe-  ,^  j^,^  ^^               ^^^  ^„  ^j_  ^^^  machin- 
ment  suits  against  the  customers  of  the  de-  ^^   ^^^   ^^,^   expense.      The    Goodyear 
fendant  m  another  suit  in  which  the  patent  Company  could  not  assign  it.  license  to  him. 
wa*  held  invalid.     Reversed  and  remanded  Hapg^  v.  Hewitt,   119  U.  S.  220,  2S4. 
to  the  District  Court,  with  instructions  to  g^  -^^  ^    ^^^^   3jg_   ^   g^^p    ^^^  j^^p    1^3. 
deny  the  injunction  Troy   Iron  &   Nail   Factory  v.   Coming.   14 
,.f'^  TZ^'"'             '                                   •  H°"-  205.  14  L.  ed.  388,  Oliver  T.  Euilord 
^     r  y            .  ^  J   ■     .V         ■   •  Chemical  Works,   109  U.   S.   76,   83,  27   L. 
The  facts  arc  stated  in  the  opinion.  ^^    gg^,   884,   3  Sup.   Ct.  Rep.  61;    Bowera 
Ur.  Fretlerick  P.  Fish  argued  the  cause,  v.  Lake  Superior  Contracting  k  Dredging  Co. 
and,  with  Mr.  J.  U  StacLpole,  filed  a  brief  79  C.  C.  A.  403,  149  Fed.  9B3. 
for  petitioners:  The  aituation  arising  in  this  case  bean 
Doherty  infringe*  the  Grant  patent  when  ■  close  analogy  to  infringement  by  the  re- 
he  made  a  rubber-tired  wheel.     The  Good-  construction  of  a  patented   article,   a  part 
year  Company  did  not  make  a  Qrant  wheel  of  which  has  worn  out  by  its  intended  use. 
when  it  made  and  sold  Doherty  the  rubber  The  purchaser  of  a  patented  article,  such  for 
which  he  used.     If  Doherty  had  used  the  example  as  a  Grant  rubber-tired  wheel,  has 
rubber  for  another  purpose,  or  had  sent  it  the  right  to  use  it  until  it  is  worn  out,  but 
to  Canada  to  be  made  into  a  rubber-tired  has  no  right  to  reconstruct  it;   that  ia,  If 
wheel,   the   Goodyear   Company   would   not  he  used  a  Grant  tire  until  the  rubber  waa 
even    have   been   a    contributory   infringer,  entirely  worn  out,  he  would  have  no  right 
because    it    would    not    have    acted    with  to  make  a  aevr  tire  by  taking  off  the  wom- 
Doherty  to  Infringe  the  patent.  out  rubber   and   replacing   it   with   a   new- 
Bullock  Electric  ft  Hfg.  Co.  v.  Westing-  rubber.     Such  a  reconstrnetion   would   be 
house  Electric  t  Mfg.  Co.  63  C.  C.  A.  607,  plainly  the  making  of  a  new  tire,  and  an 
12S  Fed.  106.  infringement  of  the  Grant  patent. 

If  the  Goodyear  Company  had  sold  the  National  Cash  Register  Co.  v.  Orobet.  82 
rubber  to  Doherty,  knowing  and  intending  C.  C.  A.  051. 163  Fed.  90S;  American  Cotton- 
that  he  was  to  use  it  in  making  up  a  Qrant  Tie  Co.  v.  Simmons,  106  U.  S.  80,  27  L.  ed- 
rubber-tired  wheel,  and  he  did  so  use  It,  7S,  1  Sup,  Ct.  Rep.  62;  Davis  Electrical 
then  the  Goodyear  Company  would  have  Works  v.  Edison  Electric  Light  Co.  8  C. 
been  a  contributory  infringer,  and  liable  aa  C.  A.  SIS,  21  U.  S.  App.  74,  60  Fed.  276; 
such,  except  for  the  decree  which  protects  Thomson-Houston  Electric  Co.  t.  Kelsey 
it  from  suit.  Electric  R.  Specialty  Co.  22  C.  C.  A.  1,  45 
Thomson -Houston  Electric  Co.  v.  Ohio  U.  S.  App.  96,  75  Fed.  1006 ;  Goodyear  8ho» 
Brats  Co.  26  C.  C.  A.  170,  54  U.  S.  App.  1,  Machinery  Co.  v.  Jackson,  66  L.B.A.  092. 
80  Fed.  712.  60  C.  C.  A.  159,  112  Fed.  146;  Bhickle,  H. 
Doherty  in  the  specific  case  at  bar  is  not  *  H.  Iron  Co.  v.  St.  Louis  Car-Coupler  Co. 
protected  by  the  decree  in  favor  of  the  23  C.  C.  A.  433,  40  U.  S.  App.  728.  77  Fed. 
Qoodyear  Company,  because  he  is  not  in  '39,        , 

privity  with  the  Goodyear  Company,  who  Mr.  H.  A.  Tonlmin  argued  the  cftuie 

alone  ia  a  party  to  the  decree  relied  on.    It  and  filed  a  brief  for  resptmdent: 

ll  only  in  favor  of  the  Goodyear  Company,  Petitioners  must  show  better  and  graver 

not  of  Doherty,  that  the  estoppel  raised  by  reasons   than    (he   facts   of   this   litigation 

the  decree  run*.  preaent,  before  this  court  will  be  juatifled 

••4  SM  V.  8. 
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In  abdicating  or  modifying  Kessler  t.  Eldred, 
206  U.  S.  265,  51  L.  cd.  1065,  27  Sup.  Ct.  Rep. 
611,  or  in  >bdieating  or  moditjing  Water- 
nuui  V.  Uackeniie,  138  U.  S.  252,  34  L.  ad. 
923,  llSup.  Ct.  Bep.  334. 

The  right  uader  the  statnte  to  sue  the 
■wker,  user,  and  aeller,  although  it  meani 
A  ooncurrent  right  to  sue  all  three  at  ODce, 
or  a  Huccesaive  right  to  Bue  one  aucb  party 
after  another,  la  subject  to  the  qualification 
that  in  either  auch  case  the  right  to  lue  the 
other  two  falla  when  a  judgment  giving 
■atiafaction  hai  been  rendered  against  onv 
auch  defendant. 

Birdacll  t.  Shaliol,  112  U.  S.  4gS,  488, 
28  L.  ed.  768,  769,  5  Sup.  Ct.  Rep.  244. 

Where  ona  party  buys  and  a^a  or  deals 
in  the  goodi  of  a  manufacturer,  he  holds  the 
relation  of  privy,  and,  as  such,  is  entitled 
to  the  benefits  of  a  final  judgment  rendered 
in  a  caae  l>etween  his  pHncipal  and  a  com- 
plainant who  afterwards  sues  him. 

Warren  Featherbone  Co.  t.  DeCamp,  164 
Fed.  IBS;  Lea  v.  Deakin,  11  Biss.  23,  Fed. 
Gas.  No.  S,154;  Norton  v.  San  Jose  Fmit- 
Packing  Co.  25  C.  C.  A.  1S4,  48  U.  8.  App. 
S05.  78  Fed.  793,  27  C.  C.  A.  576,  48  O.  S. 
App.  690,  83  Fed.  612;  Hilton  -r.  Ouyot, 
159  U.  B.  113,  170,  40  L.  ed.  9S,  110,  16  Sup, 
a.  Rep.   138. 

As  the  action  of  petitioners  in  suing  re- 
spondent's customers  reacts  against  reipond- 
mt's  business  to  its  injury,  respondent  is 
entitled,  by  reason  of  its  relation  of  privity 
with  its  customers,  to  restrain  the  prosecu- 
tion of  such  suits  to  prevent  irreparable 
loss  due  to  auch  reaction. 

Johnson  Steel  Street  Rail  Co.  v.  Wharton, 
162  U.  S.  252.  38  L.  ed.  429,  14  Sup.  Ct.  Rep. 
e08;  Hubbell  v.  United  SUtes.  ITl  U.  8. 
203,  43  L.  ed.  136,  18  Sup.  Ct.  Bep.  828. 

Mr.  Justice  Hogliea  delivered  the  opin- 
ion of  the  court; 

The  petitioners  are  the  owners  of  the 
Grant  patent  (No.  5S4.675)  issued  Febru- 
ary 18,  1896,  for  an  improvement  in  rub- 
ber-tired wheels.  Jn  a  suit  for  infringa- 
nent  brought  by  the  petitioners  against 
the  Goodyear  Tire  4  Rubber  Company  (the 
respondent)  it  was  held  by  the  circuit 
court  of  appeals  for  tbe  sixth  circuit  that 
the  patent  was  void  for  want  of  novelty. 
Goodyear  Tire  &  Rubber  Co.  v.  Bubber  Tire 
Wheel  Co.  53  C.  C.  A.  583,  118  Fed.  SB3. 
Upon  the  tuiis  of  the  decree  entered  upon 
that  decision,  the  respondent  instituted  the 
present  suit  in  the  soutbem  district  of 
Ohio,  to  restrain  the  petitioners  from  prose- 
cuting suits  for  infringement  against  the 
respondent's  customers.  The  circuit  court 
granted  a  preliminary  injunction.  Upon 
appeal,  the  circuit  court  ot  appeals  for  the 
sixth  circuit  sustained  the  injunction  so  far 
&B  L.  ed. 


as  it  applied  to  the  prosecution  of  a  suit 
which  the  petitioners  lisd  brought  against 
John  Doherty  in  tbe  circuit  court  for  tbe 
southern  district  of  New  York.  106  C.  C. 
A.  318,  183  Fed.  97S.  Thu  writ  of  certio- 
rari  was  then   granted. 

[41S]  The  Grant  tire  is  composed  of  three 
elements:  (1)  a  channel  or  groove  with  ta- 
pered or  inclined  sides,  (2)  a  rubber  tire 
with  a  described  shape,  adapted  to  fit  into 
tbe  channel,  and  (3j  a  fastening  device  con- 
sisting of  independent  retaining  wires, 
which  pasB  through  the  rubber  tire  and  are 
placed  in  a  particular  position.  It  waa 
bcM  in  tbe  sixth  circuit  that  both  the  ele- 
ments and  the  results  were  old,  and  hence 
patentability  was  denied.  Goodyear  Tire 
k  Rubber  Co.  v.  Bubber  Tire  Wheel  Co. 
supra;  Rubber-Tire  Wheel  Co.  v.  Victor 
Rubber-Xire  Co.  69  C.  C.  A.  216, 123  Fed.  86. 
In  the  second  circuit,  and  in  the  circuit 
court  for  the  northern  district  of  Georgia, 
the  patent  was  sustained.  Rubber  Ilr* 
Wheel  Co.  v.  Columbia  Fneumatic  Wagon 
Wheel  Co.  SI  Fed.  978;  Consolidated  Rub- 
ber Tire  Co.  v.  Finlcy  Rubber  Tire  Co.  116 
Fed.  629-,  Jcii  soli  dated  Rubber  Tire  Co.  t. 
Firestone  Tire  k  Rubber  Co.  147  Fed.  789, 
80  C.  C.  A.  680,  151  Fed.  237;  Consolidated 
Rubber  Tire  Co.  v.  Diamond  Rubber  Co.  86 
C.  C.  A.  349,  157  Fed.  677,  80  C.  C.  A.  582, 
162  Fed.  802.  The  controversy  came  to  this 
court  upon  certiorari  to  review  the  deci- 
sion of  the  circuit  court  of  appeals  for  tbe 
second  circuit  in  the  case  last  mentioned, 
and  it  was  finally  determined  that  the  pat- 
ent was  valid.  Diamond  Rubber  Co.  v.  Con- 
solidated Rubber  Tire  Co.  220  U.  S.  428, 
65  L.  ed.  627,  31  Sup.  Ct.  Bep.  444.  The 
patented  structure  was  held  to  be  not  a 
mere  aggregation  of  elements,  but  a  new 
combination  of  parts,  co-acting  so  as  to 
produce  a  ne^  and  useful  result.  It  was 
found  that  the  Grant  tire  possessed  a  dis- 
tinctive characteristic;  that  is,  a  "tippinff 
and  resestinfr  power."  This,  said  this  court. 
"is  the  result  of  something  more  than  each 
element  acting  separately.  It  Is  not  the 
result  alone  of  tbe  iron  channel,  with  di- 
verging aides,  nor  alone  of  the  retain  ins 
bands  or  the  rubber.  They  each  have  uses 
and  perform  ther.j  to  an  end  different  from 
tbe  effect  of  either,  and  they  must  hav* 
been  designed  to  such  end. — contrived  to 
exactly  produce  it.  There  can  be  no  other 
deduction  from  their  careful  relation.  The 
adaptation  of  the  rubber  to  [416]  the  flar- 
ing channel,  the  shape  of  that  permitting  lat- 
eral movement  and  compreaaion,  the  retain- 
ing band,  holding  and  yielding,  placed  In 
auch  precise  adjuatment  and  correlation 
with  the  other  parta,  producing  a  tire  that 
'when  compressed  and  bent  aidewise  shall 
not  escape  from  the  channel,  and  shall  not 
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be  cnt  on  the  fla.age  of  the  chennel,'  and 
jet  Bhall  'be  mobile  in  the  cbaanel.' "  220 
tJ.  S.  p.  443.  There  was  tbiu  ■  pfttent»ble 
«ombiULtion,  the  pktentabilit;  of  which  did 
Dot  depend  on  the  novelty  of  any  of  the  ele- 
ment*   entering    into    It,    whether    mbber, 

Dohertj,  againit  whom  suit  wag  enjoined, 
had  a  shop  in  New  York  citj,  where  he  wu 
engaged  in  the  bminesB  of  applying  rubber 
Urea  to  vehicle  wheels.  It  appeared  that 
having  purchased  the  rubber  from  the  re- 
spondent, and  the  wire  and  channel  from 
otiier  partiee,  he  combined  these  elements 
and  fitted  tliem  to  a  carriage  wheel,  thns 
coDstructiag  a  complete  tire.  Thie  we  may 
assume  to  be  a  typical  case. 

It  is  at  once  apparent  that  the  decree  in 
favor  of  the  Goodyear  Company  in  the  for- 
mer suit  does  not  work  an  estoppel  in 
favor  of  Doherty,  so  as  to  afford  him  ■ 
defense  against  the  charge  of  infringement 
In  making  the  patented  structure.  He  was 
not  a  party  to  the  suit  in  which  that  decree 
was  rendered;  nor,  at  least  with  respect 
to  tires  made  by  him,  can  he  be  regarded 
as  a  privy  to  that  decree.  We  may  lay 
on  one  side  the  question  as  to  the  rights  of 
ons  purchasing  from  the  respondent  the 
oompleted  article.  Doherty  did  not  pur- 
chase it;  be  made  it  himBelf,  assembling  its 
various  elements  for  tint  purpose  and  ef- 
fecting the  combination.  On  no  possible 
theory  can  it  be  said  that,  il  the  tire  thus 
eoDstructed  was  covered  by  the  patent,  Do- 
herty was  entitled  to  immunity  simply  be- 
cause he  bought  one  clement  of  the  time 
from  the  Goodyear  Company. 

The  respondent,  however,  is  asserting  its 
own  right,  and  not  that  of  Doherty.  It  in- 
sists that,  by  virtue  of  the  [417]  decree  in 
Its  favor  in  the  Infringement  suit,  it  should 
have  the  injunction  in  order  to  protect  its 
trade.  It  contends  that  it  has  an  equitable 
tight  to  this  protection  by  restraining  suits 
not  only  against  those  who  buy  from  it  the 
structure  which  is  the  subject  of  the  patent, 
bnt  also  against  those  who  buy  its  rubber 
and  themselves  make  the  patented  tire.  In 
urging  this  contention  the  respondent  relies 
upon  the  doctrine  of  Kessler  v.  Eldred,  206 
V.  S.  285,  61  L.  ed,  1065,  27  Sup.  Ct.  Rep. 
Oil.  There,  Kessler  and  Eldred  were  rival 
manufacturers  of  electric  cigar  lighters. 
Bldred,  being  the  owner  of  the  Chambers 
patent,  sued  Kessler  in  the  northern  dis- 
trict of  Indiana  for  infringement.  The  cir- 
cuit court,  finding  noninfringement,  dis- 
missed the  bill;  and  this  decree  was  af- 
firmed by  the  circuit  court  of  appeals  for 
the  seventh  circuit.  45  C.  C.  A.  454,  106 
Fed.  SOS.  Subsequently,  Eldred  brought 
enit  on  the  sama  patent  in  the  northern 
district  of  New  York  against  Kirkland,  who 


was  selling  a  similar  cigar  lighter,  bnt  not 
of  Kessler's  make.  Tlie  circuit  court  of  ap- 
peals for  the  second  circuit  held  the  KiA- 
land  lighter  to  be  an  infringement.  1(4 
C.  C.  A.  688,  ISO  Fed.  842.  Bldred  then 
began  a  suit  for  infringement  in  the  west- 
em  district  of  New  York  against  Breltwie- 
ser,  a  user  of  Kessler's  lighters.  Thereupon 
Kessler  filed  his  bill  in  the  circuit  court  for 
the  northern  district  of  Illinois  to  enjoin 
Eldred  from  prosecuting  suit  against  any- 
one for  allied  infringement  of  the  Cham- 
bers patent  l^  purchase,  use,  or  sale  of  any 
electric  cigar  lighter  manufactured  by 
Keuler,  and  identical  with  the  lighter  be- 
fore the  court  in  the  suit  of  Eldred  v.  Kess- 
ler. Kessler,  being  defeated  in  the  circuit 
court,  appealed  to  the  circuit  court  of  ap- 
peals for  the  seventh  circuit.  Answering 
questions  certified  by  that  court,  this  court 
held  that  the  decree  in  the  suit  of  Eldred 
V.  Kessler  had  the  effect  of  entitling  Kess- 
ler to  continue  the  business  of  manufactur- 
ing and  selling  throughout  the  United 
States  the  same  lighter  he  had  theretofore 
been  manufacturing  and  selling,  without 
molestation  by  Eldred  [418]  through  the 
patent  which  he  held;  and  that  the  decree 
also  had  the  effect  of  making  a  suit  by  Eldred 
against  any  customer  of  Kessler  for  the 
alleged  infringement  of  the  patent  by  use 
or  sale  ot  Kessler's  lighters  a  wrongful 
interference  with  Kessler's  business,  with 
TCapeet  to  which  he  was  without  adequate 
remedy  at  law.    206  U.  S.  pp.  287,  290. 

It  will  be  observed  that  the  equity  thus 
sustained  sprang  from  the  decree  in  the 
former  suit  between  the  parties,  and  that 
the  decision  went  no  further  than  to  hold  it 
to  be  a  wrongful  interference  with  Kessler's 
business  to  sue  his  customers  for  using  and 
selling  the  lighter  which  Kessler  had  made 
and  sold  to  them,  and  which  was  the  sami- 
as  that  passed  upon  by  the  court  in  the 
previous  suit.  His  right  to  make  and  sell 
the  particular  article,  the  making  of  which 
Eldred  had  unsuccesBfully  challenged  as  an 
infringement,  was  deemed  to  include  the 
right  to  have  others  secure  in  buying  that 
article,  and  in  its  use  and  resale.  But  the 
present  question  was  in  no  way  involved. 
It  was  not  held  that  Kessler  would  have 
been  entitled  to  restrain  Eldred  from  suing 
other  manufacturers  of  lighters  who  might 
buy  from  Kessler  some  of  the  materials 
used   in   such   manufacture. 

The  distinction  is  controlling.  Under  the 
doctrine  of  Kessler  v.  Eldred,  the  respond- 
ent— by  reason  of  the  final  adjudication  In 
its  favor — was  entitled  to  make  and  sell 
the  Grant  structure,  and  to  have  those  who 
bought  that  structure  from  it  unmolested 
In  tsJcing  title  and  in  enjoying  the  rights 
of  ownership.  It  may  also  be  aasnnied 
*t*  V.  B. 
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that  the  respondent  had  the  right  to  make  enter  ui  older  dcnjlnf  tlw  mpplieatlon  for 

fttid  Mil   ita  rubber  without  hindrance  b;  injunction, 

the  petitioners  claiming  under  the  patent  It  ia  ao  ordered. 
The  trade  right  of  the  reepondeot,  however, 

whether  with  respect  to  tbe  complete  itruc-  Mr.  Justice  Day  states  that  in  his  view 
ture  or  its  separate  parts,  is  merely  tlif  the  suit  against  Dohertj  was  properly  aa- 
right  to  hate  that  which  it  lawfully  pro-  joined  upon  the  principlea  eatablished  ia 
duces  freely  bought  and  sold  without  re-  this  court  in  Keasler  v.  Eldred,  206  U.  8. 
■traint  or  interference.  It  ia  a  right  which  28S,  51  L.  ed.  IMS,  87  Sup.  Ct.  Rep.  611; 
«ttacbea  to  Its  product — to  a  particular  and,  without  repeating,  agrees  with  tba 
thing— as  an  article  of  lawful  commerce,  reasoning  by  whieh  that  conclusion  waa 
[419]  and  it  continues  only  so  long  as  thi  reached  in  the  opinion  of  Judge  Warring- 
commodity  to  which  the  right  applies  retsini  ton,  speaking  for  the  circuit  court  of  ap- 
ita  separate  identity.  If  that  commodity  peala  in  this  easa. 
is  combined  with  other  things  In  the  process 
of  the  manufacture  of  a  new  commodity,  - 

the  trade  right  in  the  original  part  as  an  ,. _  _ 

article  of  commerce  is  necesiarily  gone.    So  WILUAM  SEIM  and  Gustnv  Reisalg 

that  when  other   persons  become  manularc-  ,.,,_„    _     »,.-.^„''„        ,.,       ,    „  ,,. 

tu™  ™  .,„i.  o.".  M,..,,  ^^«^ ...  "i^^oSi.^".i.%vs^^.  ■"'■'" 

various  elements  and  uniting  them 

produce   the   patented   device, — a  n 

«Ie, — it   is   manifest    that   the    respondent  (gee  g.  c.  Reporter'a  ed.  420-427.) 

cannot    insist    upon    their    being    protected 

from  suit  tor  infringement  by  reason  mere-  Oases    certlfl«d    —    qaestlona    not    pro- 

ly  of  its  right  to  make  and  sell,  and  the  sonted  hj  facts. 

fact  of  its  having  made  and  sold,  some  com-  Questions  certified  by  a   Federal  circuit 

ponent   part  of   that   article.     It  must  be  """'^  "'  «PP<aIs  to  the  Supremo  Court  must 

ible  to  ^  bevond  .  mere  trade  right  in  that  f  'i^'^TJ"^  ''V?J^^^  .V*  '"l^.t'^*' 

,       *"  B"      i                   -,     11  ,     t         ii.i   1  to  the  facts  as  stated  in  the  certificate, 

element,  and  to  show   itself  to  be  entitled  [po,  oUer  raws,  see  Cai 

to  have  its  customers  raanufscture  the  pat-  DIseat  Bop.  Ct.  ISOB.] 

«nted  structure.     Xhus   the  fallacy  in   the  rw      i   i  i 

respondent's    contention    becomes   apparent.  f"'  l*l*J 

The   decree   gave   the    respondent   no   right  .          ,    „ 

to  have  others  make  Grant  tires.    It  could  ^^"*   December  17,   1B13.     Decided   Fd>- 

make  and  sell  them,  and  It  could  make  and  ""T   2*,   1014. 

•ell    rubber:    it   could    demand   protection  _  .,    ,    „„„,„„,„._„   , 

for  its  trsde  rights  in  the  commodities  it  A^   A   CERTIFICATE   from   the   United 

produced.     But  it  had  no  transferable  im-  y  States  Circuit  Court  of  Appeals  for  tha 

mtrnity    in    manufacture.     The  decree  gave  ^^""^  Circuit,  presenting  four  questions  aa 

it  no  privilege  to  demand  that  others  ahonld  '">  '''=  immunity  of  the  successful  defendant 

be  allowed   to  make  and  sell   the  patented  '"  "  P"*""  infringement  suit,  and  iU  cua- 

structure    in    order    that    it   might    have   a  *°"?"'    "■<""    «ubse<l"™t    prosecutions    (or 

market  for  its  rubber.  infringement.    Dism.ased. 

The  suit  against  Doherty  was  based  upon  „     .              ,      . 

«b    conduct    In    constructing    Grant    tires.  ;^^■'*'"t?i  ^.  "''  u,"*'"  ""«•»«: 


The  fset  that  the  respondent  could  not  be 


The  certificate  in  this  case  la  aa  followii 
'There  arises  in  this  case  a  queatltn 


i*arged  with  liability  as  a  participant  in  ,      '""'"  "t™    *,.■        ""  "  H"™™  «■ 

..      ?  ,  .               ...          „       J    ,-.        .  law  upon  which  this  court  desires  the  In- 

th^  in  ""B«"-nt  thus  alleged  d.d  not  ex-  ,^^^P„    ^,    ^^^    g                 ^^^ 

«u»c  him;  and  the  petitionera,  In  bringing  deciaion. 

the  suit,  did  not  vioUte  any  tight  of  the  j^gij  ..u  j,  therefore  ordered  that  tha 

respondent.  atstement  and  questions  here  following  b« 

It  is  not  necessary  to  consider  the  evi-  certified  to  the  Supreme  Court  as  provided 

dence   bearing   upon   the  question    whether  by  the  6th  section  of  the  act  of  March  3d, 

Doherty  had  authority  from  the  petitioners,  igfll  [26  Stat,  at  L.  828,  chap.  617,  D,  B. 

aa  that  is  a  matter  between  him  an''  them;  Comp.  Stat.  1001,  p.  S4P]. 

«nd  if  the  facta  afford  him  a  defense,  he  ia  "United    SUtes    patent   No.   664,6TS  wu 

free  to  u^e  It.  issued   February   18,   1B90,   to   Arthur  W. 

The  decree  of  the  Circuit  Court  of  Ap-  Grant  tor  rubber  tired  wheel.    Tbe  patentee 

peals.  In  so  far  [4S0]  as  It  affirmed  the  order  immedistely  assigned  the  entire  Interest  in 

*f  injuncUon  granted  by  the  Oirenit  Court,  i^oir.-On  deSnitaness  of  queaUon  to  b^ 

is  reversed,  and  tbe  cause  is  remanded  to  »rtifled-«»  note  to  Waco  vtater  *  Li^t 

the    District   Court,    with    inatruetiona    to  Co.  v  Waco,  31  I^BJl.  392. 

SS  I.,  ed.  /I                ••' 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbui, 


Uld  patent  to  tbe  Rubber  Tire  Wheel  Com- 
pany. October  11,  1867,  the  Rubber  Tin 
Wheel  Compan;,  being  the  aole  owner,  told 
■nd  aaaigned  to  the  complainant,  Jamet  D, 
Hurd,  an  eicluaiTe  lieenae  and  shop-right 
to  put  on  rubber  tirea  according  to  aaid 
patent  in  Berkshire  countj,  MaaMchuaetto, 
in  tiie  western  part  of  Vermont,  and  in 
seventeen  conntiea  in  New  Yorii  state,  'with 
the  eietusivc  right  to  ship  and  aell  the  tame 
throughout  said  territery,  and  not  else- 
where;' subject,  however,  to  the  rights  of 
the  Hartford  Rubber  Works  Company,  under 
a  certein  contract.  Mr.  Hurd  immediately 
commenced  and  has  ever  since  continued  te 
operate  under  said  patent  in  said  territory. 

"July  18,  1899,  the  owner  of  said  patent 
conveyed  the  exclusive  license  to  make  and 
vend  Bucb  tires  throughout  the  United 
States  to  the  Consolidated  Rubber  Tire 
Company,  subject,  however,  to  Hurd'a  righto 
and  the  Hartford  Rubber  Works  Company 
contract. 

"Much  litigation  has  been  had  in  refer- 
nee  to  said  patent.  The  following  are  the 
only  cBsea  important  here,  all  of  which 
were  commenced  after  the  exclusive  license 
wa*  granted  to  the  complainant  Hurd,  and 
in  none  of  which  was  he  a  party  to  the  ac- 
tion or  in  control  of  the  action. 

"The  circuit  court  of  appeals  in  the  sixth 
circuit,  in  the  case  of  Coodyear  Tire  k 
Robber  Co.  v.  Rubber  Tire  Wheel  Co.  63 
C.  C.  A.  &83,  110  Fed.  363,  held  that  the 
patent  was  invalid. 

"The  court  in  the  second  circuit,  in  the 
case  of  the  Consolidated  Rubber  Tire  Co. 
T.  Finley  Rubber  Tire  Co.  IIS  Fed.  G29, 
held  that  the  patent  was  valid. 

"The  court  in  the  sixth  circuit,  in  the 
ease  of  Rubber-Tire  Wheel  Co.  v.  Victor 
Rnbber-Tire  Co.  6P  C.  C.  A.  216,  123  Fed. 
K,  held  that  the  patent  was  void. 

"The  court  in  the  second  circuit,  in  the 
case  of  the  [422]  Consolidated  Rubber  Tire 
Co.  v.  Firestone  Tire  ft  Rubber  Co.  147  Fed. 
T3B,  afBrmed  on  appeal  In  SO  C.  C.  A.  fi89, 
161  Fed.  237,  held  that  tbe  patent  was 
valid  and   infringed. 

'The  circuit  court  of  the  district  of  In- 
diana, in  the  case  of  the  Consolidated  Rub- 
ber Tire  Co.  and  Rubber  Tire  Wheel  Co.,  D. 
B.  Sullivan  and  Kenney  k  Sullivan  v.  Ko- 
komo  Co.,  D.  C.  Sparker,  A.  Lehman,  and 
O.  W.  Landan,  not  reported,  dismissed  the 
eomplaint  upon  the  pleadings,  testimony, 
and  exhibite  for  want  of  equity,  no  opinion 
being  written,  and  the  ground  for  the  deci- 
sion not  being  set  forth  in  the  order,  except 
that  tbe  complaint  was  dismissed  'for  wsnt 
of  equity,'  the  case  then  being  appealed  by 
the  complainante  to  the  U.  S.  circuit  court 
of  appeals  of  the  seventh  circuit,  and  there- 
upon dismissed  tberealtor. 


"Tbe  circuit  court  of  appeals  in  the  ace- 
ond  circuit.  In  the  case  of  the  Consolidated 
Rubber  Tire  Co.  v.  Diunond  Rubber  Co. 
B6  C.  C.  A.  349,  157  Fed.  678,  and  on  re- 
hearing (89  C.  C.  A.  682,  162  Fed.  8IK), 
held  that  the  patent  was  valid  and  infringed 
by  the  defendant. 

"The  Supreme  Court  of  tbe  United  State* 
afBrmed  this  dectsion  in  220  U.  S.  428,  66 
L.  ed.  627,  31  Sup.  (^.  R^.  444,  and  held 
that  the  patent  was  valid  and  infringed  bf 
the  defendant. 

"None  of  these  cases  were  for  infringe- 
ment in  Hurd's  exclusive  territory. 

"In  view  of  the  ruling  of  the  Suprent* 
Court  in  Kessler  v.  Eldred,  200  U.  B.  285, 
61  L.  ed.  1066,  27  Sup.  Ct.  Rep.  flJl,  the 
court  of  appeals  in  the  second  circuit  in- 
serted tbe  following  clause  in  the  final  decree 
in  tbe  case  of  the  ConBolidsted  Rubber  Tire 
Co.  T.  Diamond  Rubber  Co.  89  C.  C.  A.  5B2. 
162  Fed.  895. 

[423]  "  'Nothing  in  this  injunction  shall 
prevent  or  is  intended  to  prevent  or  enjoin 
this  defendant  from  handling,  using,  and 
selling  rubber  tires  and  rims  covered  by  the 
Grant  patent,  manufactured  by  the  Goodyear 
Tire  k  Rubber  Company,  having  a  right  to 
manufacture,  use,  and  sell  such  tires  under  a 
judicial  decree  in  tbe  Federal  courte  of  the 
sixth  circuit;  or  manufactured  by  the  Ko- 
komo  Rubber  Company,  having  a  right  to 
manufacture,  use,  and  sell  such  tires  under 
a  judicial  decree  in  the  district  of  Indiana, 
seventh  circuit;  or  manufactured  by  the 
Victor  BuDber  Tire  Company,  under  a  ju- 
dicial decree  in  a  litigation  in  the  Federal 
courto  in  the  sixth  circuit,  wherein  in  such 
litigations  it  has  been  judicially  determined 
that  the  said  Grant  patent  is  invalid  and 

"After  the  decision  of  the  Supreme  Court 
sustoining  the  Grant  patent,  Hurd  com- 
menced this  suit,  joining  with  him  the  legal 
owner  and  licensee  of  the  patent,  against  de- 
fendanU  residing  and  doing  business  withiu 
Uurd's  exclusive  territory.  Defendante  pur- 
cliased  the  infringing  tires  from  the  Diamond 
Rubber  Company  of  New  York,  which  was 
the  defendant  in  the  former  litigation,  abd 
at  the  city  of  New  York,  and  such  tires  were 
delivered  to  defendante  at  tbe  city  of  New 
York,  and  then  taken  to  Albany,  complain- 
ant Hurd's  territory,  and  the  rubber,  metal 
ehanuel,  and  retaining  wires  were  ther* 
assembled  and  attached  to  tbe  wheel  rim  bf 
defendante,  and  not  hy  the  Kokomo  Com- 
pany or  the  Diamond  Rubber  Companj  of 
New  York. 

"Defendants  now  claim  that  the  infring- 
ing tires  used  by  them  in  their  businee* 
were  made  by  the  Kokomo  Rubber  Company 
and  sold  to  tliem  by  the  Diamond  Rubber 
Company  of  and  at  New  York  ci^,  aaid  Ko- 
II*  V.  8. 
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komo  Compuiy  being  the  defendant  in  the  Uurd  prior  to  tbe  commencement  o(  the 

setton  in  the  district  of  Indiana,  where  the  action  against  the  Kokomo  Carapan;T 

ecmplaint  wa .  dismiMcd  lor  want  of  equitj.  "4th.  If  the  Kokomo  Company  is  immnne 

"Defendants  claim  that  under  the  ruling  in  making  the  infringing  rubber,  which  i* 

<A  the  Supreme  [424]  Court  in  the  case  of  only  one  element  of  the  combination  of  the 

Keuler  T.  Gldred,  supra,  tbe  Kokomo  Com-  patent,  are  ita  cnstomera  who  purebaie  tbe 

pany  have  the  right  to  manufacture  the  in-  rubber   of  tha   Kokomo   Company   and   tbe 

fringing  tires,  and  that  the  tire*  ao  made  are  metal    nma   and   retaining   wire*   of   other 

free  from  the  monopoly  of  the  patent,  and  parties,  and  sell  them  to  be  assembled  upon 

the  uaera  ol  the  tires  made  by  tbe  Kokomo  wheel  rims,  making  the  completed  atTUctnre 

Company  are  immune  from  prosecution,  and  of  the  patent,  also  immune  from  prosecu- 

auch  tires  may  be  used  and  sold  by  anyone,  tiont" 

"On  the  Other  hand,  it  is  claimed  by  com- 
plainants that  the  doctrine  of  the  case  of  Mr.    Charles    K.    OlHeld    argued    the 
Keasler  v.  Eldred  does  not  apply  here  for  cause  and  filed  a  brief  for  William  Seim  et 
the  reason  that  the  patent  has  since  been  al. 
b,U  T.1M  by  tt«  Supijm,  Court   .nd  Ih.l  j,^    „„,^  ^    „,„  ^           ,^_  ^^ 

?'.""?'•»""  ""'■  ';.''  P'""'!!™  ?'  k"  „4  jw  .  b,w  for  J.m«  D.  Hurd  d  »L 

limited  territory  under  bis  exclusive  license 

b,to„  .or  ol  Ih.  .ulU  m  qo-llon  "•'■ -o"-  Mr.  Jo.ti„  H.|ji,„,  idter  mAl^  tt. 

n.™c«l,    ud    w„    oot    .    p.rty    lo    tho.,  ^^^   .u„„„,,   iM„,^  a.   opinUo   ol 

actions,   and   had   no   control   over   any  of  ..     «„,_, 

those    actions,    and    i,    not    privy    to    the  ^^^^    ^  ,;^^^  ^^^  ^  ^^j^^  ^^^^.^^^ 

parties  in  tho«  actions  and  is  therefore  not  ^^^^   ^^^  ^^^^             ^   ,^^   ^^^^^^  y^^ 

bound  by  the  decisions  in  those  actions;  also  .  .   .   „      -j.     i,i™    *i..   u.~i   ^„»..   ^i   th. 

.  *   .     .  .       -     ..-                  rti  o     .  ioininff   with    him   the   Jcnl   owner   or   toe 

thai-.  thB  itrr  ■  nn   In   KMuler  ».  RIdreil  was  '     .      "       .    .      ...         .    '         .      .       ™ 


that  tbe  decision  in  Kessler  v.  Eldred  « 


patent  and  the  holder  of  an  cxclui 


„poo    tb.   grouod   <b.t    .    d„r»    Ib.t   .o  |;;  ^  ^^  ^,  g^^  ^^  ^^ 

.rtiol,  m  ,o«lioo  ,.,  or  i.  »ot  ..r  ,olr,o|,o  j^^^,,  _^„        »„„  ^^^  ,,j  ^^      ,„ 

loent  01  Ibo  p.t»t,  »  r„  ,.aK.I.  ..  lo  ,„,,,„,     „  i,  ,„„j  n„  n.  jj,„a. 

■kiTiTlar    «rtiplpA    nolv.    anri    dnen    nnt   aDDlv  .       ^  


milar   articles   only,   and   does   not  apply 


ants   purchased   the   infringing   tires   from 


to  .  OM.  vrber.  lb.  p.lmt  ™  ho)d  vo.d  ,,,,    ^'raood    Ilobb.r    Comply    ol 

by    Ibo   lower  ooorl    ..d    •'^'•■•rd    Md  ^^^    ,^j    ,,       „,„  „  „  ^^  „„„„ii<,„ 

>.l.dbytb,Supr.o,.Co.,n..nd,lKlh.liio  ^   ^^   del.od.oU   Ib.l   IbM.    i™   w.r. 

.p.e.«e  BTonod  lor  tbe  d«,.,oo  ..  lb.  jue  ^^        ,,     ,„^  Di.mood  Rubber  Conip.or 

•B.in.t  lb.  Koko™  Oomp.ny  baring  b.  ft^^.  [M61  Kokomo  Co.p.oy.  Th.^p.!- 

m.t.d  by  tb.  ooorl,  tb.  re.Kn.  lor  tb.l  ^^  ^^  ^^^  ,„.Uio,d  lo  .  .Git  .g.io.t  Ih. 

deenioo   noool  oow  b.   ml.rrrf,  .nd  .o.b  j,|,„„„j  j,,^^,,  Coo,p.oy  IBB  C.  C.  A.  582. 

decision  cnnoot  be  binding  upon  nny  p.r.on  jgg  j.^    ggg_  220  U.  S.  428,  55  L.  «L  627. 

nol  .  p.ny  lo  Ibnl  nrt'on.  31  S„      „.  K,p.  4«).  but  by  .  prori.lon 

guMllcm.  CntiHed  m  tbe  8n.l  deore.  Iber,  »..  ere.pl.d  Iron, 


"Tbe  .onrt  .nl.rl«iiiing  a  doubt  a.  to 


the  operation  ol  lb.  injunctioi 


wbioh  1.  lb.  eorr«l  int.rpr.Ullon  to  b.  pot  ,,^j^^  ,,  ^^  ^  „j„  ,„,„,„  ^^i,,, 

upon  tb.  opinion  in  Ka.l.rr.  Eldr»l,  upon  ^  ,    ^^    ^^    iM^,^     in.alld. 

tb.  facta  ..I  fortb  abor..  don™  tb.  lo.lrnr-  „„,         „„      „,t,„    n,   Kokomo   <  oni- 

tion  of  the  Supreme  Court  for  the  proper  de-  _.__ 

ehiion  of   this   appeal,  and   to  that   end  U  ^  ./^^  j^^her  statement  of  tbe  certiHcaU, 

certifies  to  the  Supreme  Court  under  9  «  however,  makes  it  plain  that  the  detendanU 

of  the  court  of  appeals  act,  for  Its  instruc  ^^   „^j   purchase   the   patented    structure, 

tion,  the  following  questions:  j^j.  „„^.  ^  themselves.     The  sUtcment  U 

"1st.  Has  the  Kdcomo  Company  the  right  (h^t  "such  tires"    (referring  to  those  pur- 

to  manufacture  [425]  the  infringing  tires  chased  by  the  defendants)    "were  deliverrt 

free  from  the  monopoly  of  the  patentr  to  defendants  at  the  city  of  New  York,  and 

"2d.  Are  purchasers  and  users  of  Infring-  then  taken  to  Albany,  complainant  Hunt's 

ing   tire*   made   by   tbe   Kokomo   Company  territory,   and   the   rubber,    metal   channel, 

immime  from  proaecutioD  by  tbe  owners  of  and  retaining  wires  were  there  assembled 

the  patntt  and  attached  to  the  wheel  rim  by  defend- 

"3d.  Are   the    defendant*   immune    from  ants,  and  not  by  tbe  Xokomo  Company  or 

prosecution  by  tbe  complainant  Hurd  for  the    Diamond    Rubber    Company    of    New 

using  and  selling  the  infringing  tires  made  Vork." 

by  the  Kokomo  Company,  and  sold  and  de-        The  elements  in  the  Orant  structure  were 

llvered    to   them   by   the   Diamond   Bubber  old.    There  had  been  previous  combinations 

Company  of  New  York,  at  the  city  of  New  of    rubber,    metal    channels,    and    retaining 

York,  in  the  exclusive  territory  conveyed  to  wires  in  the  effort  to  produce  a  successful 
»»  L.  «1.  ,-.  ,  ••• 

DiailizedbyLTOOgle 
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[428]  WOODWABD  COMPANY 


JAMES    D.    HURD.    Connolidated    Rubber 
Tire   Comp&n;,   and   Rubber   Tire  Wbeel 


(See  a  C.  Reporter'i  ed.  428-430.) 
Judgment  —  conclnalveneBB  —  In  pale 


rubber  tire  (220  U.  S.  pp.  -:38,  499).  The 
claima  of  the  Grant  patent  were  narrow 
and  were  limited  eloaeljr  to  a  ipecifled  com- 
bination which,  through  the  cOHiperation 
of  the  Tarioua  parti,  wben  these  were  cor- 
related in  the  preciM  adjustment  described, 
produced  a  new  and  useful  result. 

It  is  thus  apparent  that  the  defendants 

tliemselvei  constructed  the  device,  effecting 

that  union  of  the  separate  elements  which  A  decree  dismissing  for  want  of  equity  a 
•lone  could  hrins  the  structure  within  the  suit  for  tbe  infringement  of  the  Qrant  patent 
patent   claima.     In   this   aspect,   it   la   im-  No.  564,876  for  an  improvement  In  rubber- 
material  from  whom  thev  bought  the  rub-  tj"*^^  '''?*'' ,  con^'iting   of   a   solid   rubber 
bcf  or  the  wires  or  the  channel.     It  is  not  f">«W  in  pU«  in  a  ffarinp  channel  by  the 
..                  ...              .            .  .1       _.,  ■     '  tension  of  two  tiKntlv  driwn  wires  imbedded 

the  case  of  the  purcha-e  of  the  irticle  in  ;„  ^^,^  ^^^j^  ;^^.^  ^j,^  peripTe>V  c^Ih^ 

question  from  one  who  had  a  tight  to  sell.  Si„g^    ^ff^j,   „„   ^^j^^  ^^  defendant'. 

There    was    no    actual    infringement    untU  cuatomers  against  a  charge  of  contributory 

they   made   the  tire,  and   for   their  act  in  infringement  (the  patent  Laving  afterwards 

making   it   they   could   not  escape   liability  been  upheld  by  the  Federal  Supreme  Court 

by  the  purchase  of  parts  from  other*.     See  in  another  suit)   based  upon  their  purchase 

Rubber  Tire  Wheel  Co.  t.  [4BT)  Goodyear  "i^e  rubber  from  defendant,  and  the  meUl 

Tire  t  Rubber  Co.  decided  this  day  [232  U.  ^■?"*'   ^f.^^'V^  /'J"   ""?'    <**"," 

o   J11   .«»»  ant    ij  n.,„   r*   u™.  jnm  pirties,  and  the  resale  of  these  various  ele- 

S.  413,  ante.  883,  34  Sup.  Ct.  Rep.  403].  ^^^  ^-^^^  t,,^  j^j^^j  ^^^  ^^      ^jj  ^^  ^ 

None    of   tlie   questions    certified    is    ap-  ambled   and    combined   by   the   purchasers 

posite  to  the  facts   as   we  understand  tiie  into  tiie  patented  structure. 

certificate  to  state  them.    It  may  have  been  [B'or  other  casei,  see  Jcdsmeot,  S81-SST.  In 

the  intention  by  the  use  of  the  words  "in-  »•«"'  »""P-  "■  ^''^^.J 

fringing    tires"    In    tbe    llrst,    second,    and  rv.    ,.o  i 
third  questions  to  refer  to  the  rubber  stock 

only.    It  seema  to  be  conceded  in  the  argu-  ^^     ^  December   17.   1B13.     Decided   Feb- 

ments  of  both  parties  that  the  mbbcr  alone  ruar?   24    1914 

Is    made   by'  the   Kokomo   Company.      But  ' 

the  questions,  as  put,  are  not  raised  by  tbe  ^jj   j^   CERTIFICATE   from   the   United 

case  made,  p~A  for  that  reaMm  Oiey  must  \J  gj^j^  circuit  Court  of  Appcahi  for  the 

go  unanswered.     Neither   the   right  of  the  g^^   Circuit,   presenting   four   questions 

Kokomo  Company  to  make  the  Grant  stnio-  „  to  the  immunity  of  the  successful  defend- 

ture.  nor  the  right  of  a  purchaser  or  user  „t  in  a  patent  infringement  suit,  and  iU 

of  that  structure,  if  made  and  sold  by  the  <,uatomers,  from  subsequMt  prosecutions  for 

Kokomo  Company,  is  involved.  infringement    Fourth  question  answered  in 

The  fourth  question  is  as  follows:  the  negative;  other  questions  unanswered. 

"If  the  Kokomo  Company  is  immune  in  jhe  facU  are  sUted  in  the  opinion, 
making    the    infringing    rubber,    which    is 

only  one  element  of  the  combination  of  the  Mr.  Charlea  K.  Offlcid  argued  the  cause 

patent,    are    its    cuatomers,    who    purchase  ■"*  fll*d  a  brief  for  the  Woodward  Com- 

the  robber  of  the  Kokomo  Company  and  V*^J- 

tbe  metal  rims  and  reUining  wires  of  other  m,.  Waltw  E.  Ward  argued  the  canae 
parties,  and  sell  them,  to  be  assembled  up-  ^i  filed  a  brief  for  James  D.  Hurd  at  al. 
on  wheel  rims,  making  tbe  completed  struc- 
ture of  the  patont.  also  immune  from  pros-  Ut.  Justice  Ungbes  delivered  the  opin- 
ecutionf  ion  of  the  court: 

A  similar  qucation  U  anawered  in  the  The  recitals  of  the  certificate  with  respect 

case  of  Woodward  Co.  t.  Hura,  decided  thU  to  the  Grant  patent,  and  the  decrees  which 

day  [232  U.  S.  428,  infra,  670.  34  Sup.  Ct.  have  been  rendered  In  suite  brought  for  its 

Rep.  409],  but  It  ia  not  presented  by  the 

facta  of  the  present  case.     There  la  no  ang-  Note.— On    conclusiveness   of   ju^menta. 

pestion  that  the  defendanta  here  purchased  f  ST""/,',"!  "f*"'  **>  ^1*^°^  \  T"^'  ^ 

■■.                             .          J        ,j    .V         i      .  L.R.A.  572;  Bollong  V.  Schuyler  Nat.  Bank, 

the    varioua    parta   and    sold    them    to   be  3  L.R.A.  142;  Wieal  v.  San  ft-anciaeo  Music! 

assemUed  by  their  enstomers,  but,  on  the  al  Fund  Soc.  T  L.R.A.  577 ;  Morrill  v.  Hor- 

contrary,  as  we  have  said,  the  defendanta  rill,   11   L.R.A.   15S;   Shores  v.   Hooper,   11 

made  the  structure  themselves.  L.R.A.  309;  Bank  of  United  States  7.  Bever- 

In  view  of  the  form  of  the  questions,  the  S&l  "  ^  «i"-^T?'*i  'l.^o"'*"..^™.^  '* 

.,-_.. t  t^  ji . I  ^  Wharton,  38  L.  ed.  U.  S.  429;  and  Southern 

certiflcata  must  be  dismiased.  p.  ^  co.  ».  United  States,  42  L.  ed.  U.  S. 

Dismissed.  85S, 

•  70  tSS  T.  S. 
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infringement,  are  identical  with  thoae  coD' 
taincd  in  the  certificate  In  Seim  t.  Hurd, 
decided  this  d»j  [232  U.  S.  420,  ante,  667,  34 
.-^up.  Ct.  Sep.  406].  The  queationa  certified 
an.',  in  subatance,  the  same.  The  facta  of 
till-  present  case  are  thua  atated  ia  the 
tificat^: 

"After  tlie  decialou  of  the  Supreme  Court 
Eustainiiig  tlie  Grant  patent,  Hurd  com- 
menced thia  auit,  joining  with  him  the  l^al 
ovner  and  licensee  of  the  patent,  againat 
defendants,  reeiding  and  doing  buEineaa 
within  Hurd'a  exclusiTc  territory.  Defend- 
ant purchased  the  infringing  tires — the  rub- 
ber portlona  onl]r,  not  the  metal  channel  or 
retaining  wires — from  the  Diamond  Rub- 
ber Company  of  [42B]  New  York,  which  was 
the  defendant  in  the  former  litigation,  and 
the  rubber,  metal  channels,  and  retaining 
wirea  were  aold  bj  the  defendant,  the  Wood- 
ward Company,  to  be  asaembled  and  attached 
to  the  wheel  rim  of  its  purchasers,  and  not 
by  the  Kokomo  Company. 

"Defendants  now  claim  that  the  infring- 
ing tires — the  rubber  stock  only — ueed  by 
them  in  their  buaineaa  was  made  by  the 
Kokomo  Rubber  Company,  which  was  the 
rl<4endant  in  the  action  in  the  district  of 
Indiana,  where  the  complaint  was  dismissed 
for  want  of  equity,  and  sold  to  them  by  the 
Diamond  Rublier  Company  of  New  York,  at 
the  city  of  New  York,  end  there  delivered." 

It  thus  appears  that  the  Kokomo  Com- 
pany did  not  make  the  patented  device,  but 
only  one  of  its  elements, — the  rubber  stock. 
Nor  did  the  defendant  itaelf  make  the  pat- 
ented article.  The  defendant,  buying  from 
the  Diamond  Company  the  rubber  that  had 
been  made  by  the  Kokomo  Company,  and 
otherwise  obtaining  the  neceasary  channel 
of  metal  and  the  retaining  wires,  sold  all 
Ihc  parts  to  be  united  into  the  patented 
structure  by  its  customers.  Neither  the 
right  of  the  Kokomo  Company,  by  virtue  of 
the  decree  in  its  favor,  to  make  and  sell 
the  patented  thing,  or  to  make  and  sell  ita 
rubber,  nor  its  right  to  have  the  commodity 
which  it  lawfully  produces  freely  move  as 
sn  article  of  commerce  through  the  chan- 
nels of  trade  without  hindrance  by  the 
uwtirrs  of  the  patent,  is  here  involved.  See 
liubbcr  Tire  Wheel  Co.  v.  Goodyear  Tire  * 
Rubber  Co.  decided  this  day  [232  U.  B.  413, 
ante,  6G3,  34  Sup.  Ct  Rep.  403].  The  case  ai 
iUted  concerns  the  liability  of  the  defend- 
ant as  a  contributory  infringer  upon  the 
assumptiou  that,  in  the  manner  described, 
it  assembles  the  various  elements  essential 
to  the  making  of  the  Grant  tire,  and  sells 
them  with  the  intent  and  purpose  that  they 
shall  be  so  combined. 

Can  the  defendant  demand  immunity  up- 
on the  ground  that  one  of  the  elements  in 
which  it  dealt  was  made  and  sold  by  the 
5S  L.  ed. 


Kokomo  Company  T  We  think  not.  It  la 
not  [430J  simply  a  purchaser  of,  or  dealar 
in,  that  which  the  Kokomo  Company  pro- 
duces. The  defendant  goea  beyond  thatj  it 
buys  from  others  the  parts  that  are  as  mneh 
needed  in  effecting  the  patented  combination 
SB  the  rubber  itself,  and  sella  them  in  order 
that  the  infringing  device  may  be  construct- 
ed by  its  customers. 

The  fourth  question  which  ia  certified  by 
the  court  below  is: 

"If  the  Kolcomo  Company  is  immune  la 
making  the  infringing  rubber,  which  is 
only  one  element  of  the  combination  of  th« 
patent,  are  its  customers  who  purchase  the 
rubber  of  the  Kokomo  Company  and  the 
metal  rims  and  retaining  wires  of  other 
parties,  and  sell  them  to  be  assembled  upou 
wheel  rims,  making  the  completed  structure 
of  the  patent,  also  immune  from  proseen- 
tlon!" 

We  answer  this  question  In  the  negative. 
The  other  qnestiona  are  not  raised  by  the 
eaae  made,  and  faeoea  are  left  unanswered- 
It  is  BO  ordered. 


CHICAGO,  MILWAUKEE,  ft  ST.  PAUL 
RAILWAY  COMPANY,  PIff.  in  Err., 

CITY  OP  MINNEAPOLIS. 

(See  S.   C.  Reporter's  ed.  430-442.) 

Constitutional  law  —  due  process  of 
law  —  Impoalng  special  burden  on 
railway  compuny. 


a  railway  right  of  way  made  by  the  d 


pense  overhead  or  underground  crossing,  aa 
affected  by  the  fact  that  the  street  or  high- 
way is  opened  subsequently  to  the  construc- 
tion of  the  railroad — see  note  to  State  ex 
rel.  Minneapolis  v.  St.  Paul,  M.  A  M.  R.  Co. 
2eL.R.A.(N.S.)  298. 

As  to  the  power  to  lay  out  streets  or  high- 
ways across  railway  property  or  right  of 
wav — see  note  to  Louisville  ft  N.  R.  Co.  v. 
Louisville,  24  L.R.A.(N.S.)    1213. 

As  to  the  necessity  of  making  compensa- 
tion upon  laying  out  streets  across  railway 
property,  and  ike  measure  thereof,  includ- 
ing damagea  for  constructing  the  crossing 
and  necessary  safety  appliances— see  note  to 
New  York,  C.  ft  St.  L.  R.  Co.  v.  Rhodes,  U 
L.R.A.(N.8.)  1225. 

On  the  duty  of  a  railroad  company  to  oon- 
struct  bridges  at  its  own  expense  over  pub- 
lic drainage  ditches— see  note  to  Chica^, 
B.  ft  Q.  R.  Co,  T.  Appanoose  County,  31 
L.R.A.(N.S.)   1118. 

On  canal  as  navigable  water — see  note  to 
State  ex  rel.  Lyon  v.  Columbia  Water  Power 
Co.  22  L.ILA.(N.S.)  430. 
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ntcipBl  construction  acroM  it  of  n  canal 
or  water  way  witb  footpaths  on  each  lide 
connecting  two  lakes  used  for  public  recre- 
ation may  be  cast  upon  the  railway  company 
without  denying  it  the  due  process  of  law 
guaranteed  by  the  Federal  Constitution. 
IFor  olher  cases,  see  Const Itntlonal  Law.  4B&- 
4ee,  Id  DiKHt  Bop.  Ct.  1906.] 

[No.  ISO.] 

Argued   December   19,   1D13.     Decided  Feb- 
ruary 84,  1»14. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  afflrmed  a  judgment  of  the  District 
Court  for  Hennepin  County,  in  that  itate,  in 
a  eontroveray  submitted  upon  an  agreed 
■tatement  of  facts  presenting  the  question 
«■  to  the  right  of  a  railway  company  to 
compensation  for  bridging  the  gap  in  its 
riglft  of  way  made  by  the  municipal  con- 
struction of  a  canal.     Affirmed. 

See  same  case  below,  llfi  Hinu.  460,  — 
I-R.A.<N.S.)  — ,  133  N.  W.  160,  Ann.  Cas. 
101ZD,   1029. 

The  facta  are  stated  in  the  opinion. 

Hr.  F,  W.  Root  argued  the  cause,  and; 
with  Mr.  Burton  Hanson,  filed  a  brief  for 
plaintiff  in  error: 

Counsel  for  the  city  will  be  unable  to  cite 
the  court  to  any  respectable  case  which  ap- 
plies the  doctrine  of  police  power  to  the 
acquisition  of  private  property,  to  the  com- 
pnlsory  outlay  of  private  funds,  not  to  the 
avoidance  or  correction  of  something  in- 
jnrlouB  to  the  community,  but  to  the  pro- 
vision of  some  mere  pleasure  to  either  the 
few  or  the  many. 

Contrast  the  holding  of  the  state  supreme 
court  in  our  case  with  the  sedulous  care 
exhibited  by  that  court  for  the  property  of 
the  individual  citizen  since  the  amendment 
to  the  state  Constitution,  which  forbids 
damage  to  private  property  without  com- 
pensation. 

Sallden  V.  Little  Falls,  10!  Minn.  3SS,  13 
LB.A.<N.B.)  700,  120  Am.  St  Rep.  S35, 
113  N.  W.  8S4. 


Railways  are  charged  witb  the  duty  of 
separating  grades,  or  adopting  other  safety 
devices,  at  their  own  expense. 

State  ex  rel.  Minneapolis  v.  St.  Paul,  M. 
A  M.  R.  Co.  SS  Minn.  131,  50  Am.  Rep.  S13, 
iB  N.  W.  3;  State  ex  rel.  Minneapolis  v. 
Uinnespolis  &  St.  I,.  R.  Co.  30  Minn.  219, 
30  N.  W.  1G3;  SUte  ex  rel.  St.  Paul,  M.  ft 
H.  R.  Co.  V.  District  Ct.  42  Minn.  247,  7 
LJt.A.  121,  44  N.  W.  T:  SUte  ex  rel.  Min- 
neapotia  v.  Bt.  Paul,  U.  ft  H.  R.  Co.  96  Hinn. 

trs 


380,  28  L.R.A.(NjB.)  298,  180  Am.  St.  Bep. 
681,  108  N.  W.  261,  8  Ann.  Caa.  1047,  af- 
firmed in  214  U.  S.  407,  S3  L.  ed.  1060.  2» 
Sup.  Ct.  Rep.  008;  SUte  ex  lel.  Duluth  v. 
Northern  P.  R.  Co.  98  Minn.  429,  108  N. 
W.  260,  affirmed  in  208  U.  S.  S83,  62  L.  ed. 
630,  28  Sup.  Ct.  Rep.  341 ;  StaU  ex  rel.  Fari- 
bault V.  Wisconsin,  M.  ft  P.  R.  Co.  08  Minn. 
036,  108  N.  W.  822;  Minneapolis  v.  Min- 
neapolis Street  R.  Co.  115  Minn.  SI4,  133 
N.  W,  80 ;  Twia  City  Separator  Co.  v,  Oii- 
cago,  U.  ft  St.  P.  B.  Co.  118  Minn.  491,  137 
N.  W.  103;  New  Yorlc  ft  N.  E.  R.  Co.  t. 
Bristol,  ISl  U.  S.  666,  38  L.  ed.  260,  14 
Sup.  Ct.  Rep.  437 ;  Chicago,  B.  ft  Q.  R.  Co. 
V.  Chicago,  166  U.  S.  220,  41  L.  «d.  97ft,  17 
Sup.  OU  Rep.  fiSl ;  Detroit,  Ft.  W.  ft  B.  I. 
R.  Co.  V.  Osbom,  ISg  U.  S.  383,  47  L.  ed. 
860,  23  Sup.  Ct.  Rep.  640;  St  Louis  ft  B. 
F.  R.  Co.  V.  FayetUville,  76  Ark.  634,  87 
S.  W.  1174;  Woodruff  v.  Catlin,  64  Conn. 
277,  6  Atl.  849;  Cleveland  v.  Augusta,  102 
Ob.  233,  43  L.R.A.  638,  20  B.  E.  684;  Chi- 
cago ft  N.  W.  R.  Co.  V.  Chicago,  140  HI. 
309,  29  N.  E.  1109;  Chicago,  B  ft  Q.  B.  Co. 
V.  Chicago,  149  111.  467,  87  N.  E.  78,  af- 
firmed in  IBG  U.  S.  226,  41  L.  ed.  070,  17 
Sup.  Ct.  Rep.  681;  Lake  Erie  ft  W.  B.  Co. 
V.  Shelley,  103  Ind.  36,  71  N.  £.  161;  Cin- 
cinnati, I.  ft  W.  B.  Co.  V.  Connersville.  17U 
Ind.  316,  83  N.  E.  503;  New  York,  C.  ft  St. 
L.  B.  Co.  v.  Rhodes,  171  Ind.  621,  24  L.R.A. 
1N.S.)  1286,  86  N.  E.  840;  Boston  ft  M.  B. 
Co.  V.  York  County,  79  Me.  3S6,  10  Atl.  113; 
Chicago,  B.  ft  Q.  B.  Co.  v.  SUte,  47  Neb. 
S40,  41  L.R.A.  481,  53  Am.  St.  Rep.  667,  M 
N.  W.  024;  Lake  Shore  ft  M.  S.  B.  Co.  v. 
Sharpe,  38  Ohio  St.  ISO;  Thorpe  v.  Butland 
ft  B.  R.  Co.  2T  Vt.  140,  68  Am.  Dec.  Mi: 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  Milwaukee, 
97  Wis.  418,  72  N.  W.  1118. 

As  a  necessary  corollary,  the  measure  of 
damages,  in  the  absence  of  a  statute  on  the 
subject,  iu  taking  an  easement  for  the  croM- 
ing  of  a  railway  for  highway  purposes,  does 
not  Include  the  cost  of  bridges  and  other 
safety  derieea. 

SUte  ex  rel.  St.  Paul,  M.  ft  M.  B.  Co.  t. 
District  a.  42  Minn.  247,  7  L.R.A.  121,  44 
N,  W.  7 ;  Chicago,  B,  ft  Q.  R.  Co.  r.  Chicago. 
140  111.  457,  37  N.  E.  TB,  affirmed  In  16S  U. 
S.  280,  41  L.  ed.  070,  17  Sup.  Ct.  Bep.  S81 ; 
Cincinnati,  T.  ft  W.  B.  Co.  v.  Connersville, 
170  Ind.  316,  83  N.  E.  603,  affirmed  in  218 
U.  B.  336,  S4  L.  ed.  1060,  31  Sup.  Ct.  Bep. 
03,  20  Ann.  Cas.  1206;  St.  Louis  ft  S.  ¥. 
R.  Co.  v.  Fayetteville,  75  Ark.  634,  87  S. 
W.  1174;  Chicago  ft  N.  W.  B.  Co.  v.  Chi- 
cago, 140  111.  309.  20  N.  E.  1100;  Lake  Erie 
ft  W.  R.  Co.  V.  Shelley,  163  Ind.  36,  71  N. 
E.  151;  New  York.  C.  ft  St.  L.  R.  Co.  v. 
Bhodes,  171  Ind.  621.  24  L.R.A.IN.8.)  1226, 
86  N.  E.  840;  Mason  City  ft  Ft.  D.  R.  Co. 

Board  of  Supervisors,  144  Iowa.  10,  181 
Ml  V.  8. 


b^Goo^J^i^ 
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N.  W.  690;  Louisville  ft  N.  E.  Co.  t.  Louis-  Spokkns  Valler  Land  ft  Water  Co.  40  Wash. 

TUt«,   131   Ky.   IDS,  24   L.R.A.[N,S.)    1213,  414,  6  L.R.A.(N.S.)  2S7,  S2  Pac.  718. 

114  S.  W.  743 1  Albany  Northern  E.  Co.  v. 

Brownell,  24  N.  V.  345;  People  ex  rel.  Buf-  [436]  Mr.  Juatice  Ungbefl  delivered  tbe 

falo  V.  New  York  C.  ft  H.  R.  R.  Co.  156  ft.  opinJOTi  of  the  court: 

Y.  670,  61  N.  E.  312;  Lehigh  Vallej  B.  Co.  This  is  a  writ  of  error  to  review  a  judg- 

T.  Canal  Bd.  204  N.  Y.  476,  97  N.  E.  964,  ment  of  the  lupreme  court  of  the  atate  of 

Ann.   Caa.   I913C,    122B;    Southern   Kanus  Minnesota,  which  [.Ilirmed  a  judgment  «a- 

B.  Co.  T.  Oklaboma,  12   Okla.  S2,  69   Fac.  tered  in  a  controversy  lubmitted  upon  an 

lOGO.  agreed  statement  of  facta.     The  Htatement, 

The   right   of   the    public   to    convenient  in   aubstance,   shows : 

erosainga,  and  the  dutj  of  protection  to  the  Within   the   limits    of   the   city   of   Min- 

public,  exist  at  common  Isw.  neapolis   are    Lake   Calhoun,    Lake    of   tha 

State  ex  rel.  Minneapolis  v.  St.  Paul,  M.  lalea,  and  Cedar  lake,  lying  in  close  proi- 

ft  U.  B.  Co.  BS  Minn.  400,  2B  L.B.A.(N.S.)  imity  to  each  other,  and  used  by  the  public 

SS8,  120  Am.  St.  Bep.  5B1,  108  N.  W.  201,  for  pleasure  boating  and  other  recreations. 

8  Ann.  Cae.  1047;   Chicago  ft  Erie  B.  Co.  The    city,    having    acquired    tor    park   and 

T.  Luddington,   176  Ind.   35,  91  N.  E.  939,  parkway  purposes  the  shores  of  Lake  Cal- 

93  K.  E.  273;  FitUburgh,  C.  C.  ft  St.  L.  R.  boun  and  Lake  of  the  lalea,  and  a  portion 

Co.  V.  Gregg,  —  Ind.  — ,  102  N.  E.  SSI.  of  the  ahores  of  Cedar  lake,  together  with 

The    same    rule    applies    to    waterways,  large    tracts    of    land    in    the    vicinity,    ia 

natural  and  artifleiaL  engaged  in  constructing  two  canals  which 

Chicago,  B.  ft  Q.  B.  Co.  v.  Illinoia,  200  U.  will    connect    the    lakes    and    will    greatly 

8.  561,  SO  L.  ed.  696,  26  Sup.  Ct.  Bep.  34],  enhance  their  usefulness  to  the  public.    Be- 

4  Ann.  Cas.  1176;  West  Chicago  Street  B.  tween  Lake  Calhoun  and  Lake  of  the  Isles 

Co.  v.  Illinoia,  201  U.  S.  500,  50  L.  ed.  845,  is   a   strip    ■.!   land,   BOO   feet   wide   in   ite 

26  Sup.  Ct.  Bep.  618,  affirming  214  111.  9,  narrowest  part,  through  which  one  of  these 

73  N.  E.  393;   Union  Bridge  Co.  v.  United  canals   ia   to   be   open.d.     Along  this   strip 

SUtes,  204  U.  S.  364,  61  L.  ed.  523,  27  Sup.  and  near  iU  center  lies  the  riglit  of  way— 

Ct.  Bep.  367;   Chicago,   B.  ft  Q.   E.  Co.  t.  100    feet   in    width— of   the   appellant,   tba 

Appanoose  County,  31  L.B.A.{N.S.)    1117,  Chicago,   Milwaukee,  ft   St  Paul  Railway 

104  C.  C.  A.  673,  182  Fed.  291;  Chicago  ft  Company,  which  is  used  by  it  in  the  opera- 

E.  R.  Co.  V.  Luddington,  176  Ind.  36,  91  N.  t'on  of  ita  road.    The  city,  in  order  to  pro- 

E,  039,  93  N.  E.  273;  Mason  City  ft  Ft.  D,  'ide    for    the   canal    and    walks    on    either 

H.  Co.  v.  Board  of  Supervisors,  144  Iowa,  10,  •id*.   ^^^'   to  condemn   an   easument   in  a 

121   N.   W.   680;    Lehigh   Valley   E,   Co.  v.  piece    of    land    100    feet    wide    across    the 

Canal  Bd.  204  N.  Y.  476,  07  N.  E.  964,  Ann.  '"ght  of  way.     The  two  lakes  are  now  con- 

Cas.  1913C,  1228,  nected    by    a    small    water    course    which 

Lands  and  waters  reaerved  for  the  recrea-  crosses  the  right  of  way  about  69  feet  from 
tion  of  the  people  are  devoted  to  a  public  tha  center  of  the  proposed  canal,  and  is  car- 
use,  a  use  as  fully  entitled  as  any  other  to  '»«!  "°der  the  railway  tracks  by  a  pipo 
the  protection  of  the  law.  about  3  feet  in  diameter.    The  construction 

Lamprey  v.  State,  62  Minn.  181,  18  L.R.A.  "f  the  canal  will  render   the   water  course 

670,  38  Am.  St.  Rep.  641,  63  N.  W,  1130:  wd    pipe    uaeleas   and    permit   the   closing 

■jtate  Park  Comrs,  v.  Henry,  38  Minn.  266,  "'   fi's  channel.     At   the   point  where  tho 

36  N.  W.  874;  Shoemaker  v.  United  States,  'and  ia  to  be  taken  hy  the  city,  the  railway 

147  U.  S.  282,  37  L.  ed.  170,  13  Sup.  Ct.  Hep.  tracks  are  upon   oil   artificial  embankment 

361 ;  Smart ».  Arooatook  Lumber  Co.  103  Me.  "*»"'   '8   feet   above   tho   established   level 

37,  14  LJl.A-(N.S.)  1083,  08  Atl.  S27;  Atty.  "'  *^'  t*^''']  "■*«'  ">  ^^^  ^>^^-    The  city's 

Gen.  V.  Woods,  108  Mass.  436,  11  Am.  Hep.  improvement  will  require  the  conatrueUon  of 

380;   Atty.  Gen.  v.  Williams   (Knowlton  v.  ^  bridge  to  carry  the  tracks  serosa  the  canal 

Williams),   174  Mass.  476,  47   L.B.A.   314.  "^^  ^''"'»-     Jt";  i^reed  vai„e  of  the  mere 

..  „    c    »»     n       :•  -n     -1          n              on  '<^°d   proDoied  to  bc  talccu,  irrespective  o( 

«•  f'  t   ,V  T^!:    fTt  \       Zt"i>  t"-^  '""t  »'  «•"  ''"dge.  is  ihe  surof  «10= 

™   «„^  w   «^    »^"*.'  ^    .^r-  ®l  ^l  "-^  t'"'  """-^^  <=™^  o'  building  a  bridgi 

276,  60  K.  W.  661;  People  v.  Adirondack  B.  ;„  accordance  with  plans   prepared   by  tS 

Co,  100  N.  Y.  248,  64  N.  E.  680,  afBnncd  .jt     ^j  accepted  by  the  railway  company 

in  176  U.  S.  335,  44  L.  ed.  492.  20  Sup.  Ct  u  the  sum  of  $18,513.    It  is  agiid  (hat  u 

Bep.  460:  Be  New  York,  167  N.  Y.  624,  60  adequate  bridge  for  railway  purposes,  built 

N.  E.  1108,  affirming  67  App.  Div.  166,  S8  according  to  the  plans  usually  adopted  by 

N.  Y.  Supp.  IBB;  State  ex  rel.  Lyon  v,  Co-  the  railway  company,  would  cost  only  $16,- 

himbia   Water  Power  Co.  82   S.  C.  181,  22  069.     The   difference   in  coat,   or  $2,544,   is 

L.B.A.(N.S.)   435,  12B  Am.  St  Bep.  fl76,  S3  due     to     ornamental     features,     and     this 

S.  E.  884,  17  Ann.  Caa.  343;   Madaon  t.  amount  it  is  agreed  that,  in  any  event,  the 

88  L.  «d.                                                             43  ,.-<             I                CTS 
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cit;  eball  pay.  For  the  purposea  of  Uiia 
proceeding,  the  lailway  company  conceded 
the  authority  of  the  city  to  taJce  the  de- 
scribed Ittnd  under  the  power  of  eminent 
domain;  and  it  was  agreed  accordingly  that 
the  city  should  take  the  land  and  con- 
struct the  canal  and  wallu,  and  that  the 
railway  company  should  build  the  bridge 
after  the  city's  plana;  bbt  no  claim  for 
damegea  or  compensation  to  which  the  rail- 
way company  waa  entitled  under  the  law 
by  reason   of  the  taking   wu   waived. 

Tb«  controversy  submitted  was  aa  to  the 
amount  which  the  company  aliould  receive. 
It  waa  contended  by  the  company  that  it 
should  be  paid  (I)  thr:  sum  of  $10  as  the 
agreed  value  of  the  land  taken,  (2)  the 
entire  cost  of  the  bridge,  and  (3)  such 
further  sum  as  would  be  sufficient  to 
maintain  the  bridge.  It  was  also  insisted 
that  to  divest  it  of  its  property  without 
such  payment  would  be  a  Tiolation  both  of 
the  state  Constitution  and  of  g  I  of  the 
I4th  Amendment  to  the  Federal  Constitu- 
tion. In  the  court  of  first  instance  it  was 
held  that  the  company  was  entitled  to  re- 
cover only  the  sum  of  tZ,554,  being  the 
value  of  the  land  and  the  cost  of  the  orna- 
mental features  of  the  bridge;  and  this 
judgment  was  affirmed  by  the  supreme 
court  of  the  state.  116  Minn.  460,  61 
LJt.A.(N.S.)  236,  133  N.  W.  169,  Ann.  Cas. 
1D12D,  102B. 

The  question  thus  presented  is  whether 
the  refusal  [438]  to  allow  compensation  for 
the  coat  of  constructing  and  maintaining  the 
necessary  railroad  bridge  across  the  gap 
the  right  of  way,  made  by  the  building  of 
the  canal,  amounts  to  a  deprivation  of 
property  without  due  process  of  law. 

It  is  well  settled  that  railroad  corpora- 
tions may  be  required,  at  their  own  ex- 
pense, not  only  to  abolish  existing  grade 
crossings,  but  also  to  build  and  maintain 
suitable  bridges  or  viaducts  to  carry  high- 
ways, newly  laid  out,  over  tlieir  tracks,  or 
to  carry  their  tracks  over  such  highways. 
New  York  ft  N.  E.  R.  Co.  v.  Bristol,  161 
U.  S.  558,  567,  38  L.  ed.  289,  272,  14  Sup. 
Ct.  Rep.  437;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  lee  U.  S.  22S,  252,  256,  41  L.  ed. 
079,  BflO,  991,  17  Sup.  Ct.  Rep.  E81;  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Nebraska,  170  U. 
S.  57,  42  L.  ed.  948.  18  Sup.  Ct.  Rep.  513; 
Nortliern  P.  R.  Co.  v.  Minnesota,  208  U.  S. 
583,  597,  52  L.  ed.  630,  636,  28  Sup.  Ct. 
Rep.  341 ;  St.  Paul,  M,  &  M.  R,  Co.  v.  Min- 
nexota,  214  U.  S.  497,  53  L.  ed.  1060,  20 
Sup.  Ct.  Rep.  698;  Cincinnati,  I.  t  W.  R. 
Co.  V.  Connersville,  218  U.  S.  338,  343, 
344,  5-1  L.  ed.  1080.  1061.  1085,  31  Sup.  Ct. 
Rep.  03,  20  Ann.  Cas.  12C3,  See  also  De- 
troit. Ft.  W.  k  B.  I.  R.  Co.  T.  Osborn,  1 89 
U.  S.  333,  47  L.  ed.  860,  23  Sup.  Ct.  Hep. 
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540;  New  Orleans  Gaslight  Cu.  v.  Drainage 
Commission,  107  U.  S.  453,  402,  49  L.  ed. 
S3],  S35,  25  Sup.  Ct.  Rep.U71;  Chiciigo,  B. 
ft  Q.  R.  Co.  V.  Illinois,  200  U.  S.  501,  302, 
693,  50  L.  ed.  SOO,  600,  CIO,  28  Sup.  Ct 
Rep.  341,  4  Ann.  Cas.  1175;  AtUntic  Coast 
Line  R.  Co.  v.  Goldsboro,  decided  this  day 
[232  U.  S.  648,  ante,  721,  34  Sup.  Ct.  Rep. 
364].  The  rule,  aa  established  in  the  state 
of  Minnesota,  wss  thus  declared  in  the  case 
of  SUte  ex  reL  Minneapolis  v.  St.  Paul,  M. 
ft  M.  R.  Co.  08  Minn.  380,  28  L.R.A.(N.S.) 
208,  120  Am.  St.  Rep.  581.  108  N.  W.  201, 
8  Ann.  Cas.  1047  (see  115  Minn.  p.  466): 
"A  railroad  company  receives  its  charter 
and  franchise  subject  to  the  implied  right 
of  the  state  to  establish  and  open  sucit 
streets  and  highways  over  and  across  its 
right  of  way  as  public  convenience  and 
necessity  may.  from  timo  to  time,  require. 
That  right  on  the  part  of  tlic  state  attuchcn 
by  implication  of  law  to  tlie  franchise  of 
the  railroad  company,  und  imposes  upon  It 
an  obligation  to  construct  and  maintain  at 
its  own  expense  suitable  crossings  at  new 
streets  and  liigliwoys  to  the  same  cxtcut  as 
required  by  the  rules  of  the  common  Iitw 
at  streets  and  liighways  in  e.iistence  when 
the  railroad  was  constructed."  In  tliat 
case,  it  appeared  that  long  after  the  con- 
struction of  tlie  railroad,  the  city  of  lilin- 
ueapolis  had  laid  [439]  out  a  street  across 
the  railroad  right  of  way,  building  at  Its 
own  cost  a  bridge  over  the  railroad  tracks. 
After  the  bridge  bad  been  maintained  for 
several  years  by  the  city  it  was  destroyed 
by  Are,  and  the  city  then  demanded  that 
the  railroad  company  sliould  build  a  new 
one.  This  demand  the  state  court  sus- 
tained; and,  mandamus  having  thereupon 
been  awarded  (101  Minn.  515,  112  N.  VV. 
1142),  the  case  was  brought  to  this  court, 
one  of  the  grounds  being  that  the  action 
of  the  state  deprived  tlie  company  of  its 
property  without  due  process  of  law.  The 
judgment  was  affirmed  iSt.  Paul.  M.  ft  M. 
R.  Co.  V.  Minnesota.  214  U.  S.  497,  53 
L.  ed.  1060,  29  Sup.  Ct.  Rep.  60S),  tlii* 
conclusion  being  readied  upon  the  author, 
ity  of  Nortliern  P.  R.  Co.  v.  Dulutli,  208 
U.  S.  683,  62  L.  ed.  630,  28  Sup.  Ct.  Itep. 
341.  Although  the  Duluth  Cose  was  earlier 
in  this  court,  the  decision  therein  by  the 
supreme  court  of  tlie  state  immediately  fol- 
lowed tliat  of  the  same  court  in  the  Min- 
neapolis Case,  and  applied  the  principle 
which  had  been  tliere  announced.  State  ex 
rel.  Duluth  v.  Northern  P.  R.  Co.  OS  Minn. 
42D,  108  N.  W.  209.  llie  tacts  were  that 
after  the  railroad  had  been  built,  a  street 
had  been  opened  across  the  riglit  of  way, 
and  subsequently  a  viaduct  for  the  crossing 
had  been  constructed  at  the  Joint  expense 
of  the  city  and  the  railroad  company,  the 
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former  agreeing  to  maintain  it.  Later,  tlic 
eit;,  repudiating  tho  agrccoietit,  iniiited 
that  the  company  should  repair  tlie  viaduct 
at  ita  own  enpenae.  The  atate  court  eti' 
tered  judgment  for  the  city,  holding  tliat 
the  obligatiob  to  construct  and  maintain 
Uie  Tuiduct  rested  upon  the  railroad  com- 
pany, and  that  hence  the  contract  was  in- 
valid. Thia  court  afGnned  the  judgment, 
aaying:  "Ah  the  supreme  court  of  Uin- 
neaota  points  out  in  the  opinion  in  OS 
Him.  3S0,  .  .  ,  the  state  courts  are 
not  altogether  agreed  as  to  the  right  to 
eompel  railroads,  without  compensation,  to 
construct  and  maintain  suitable  croEsinga 
At  streeta  extended  over  its  right  of  way. 
after  the  construction  of  the  railroad.  The 
great  weight  of-atate  authority  [440]  is  in 
favor'  of  such  right.  See  cases  cited  in  SB 
Minn.  380.  There  c:in  be  no  question  as  to 
the  attitude  of  this  court  upon  this  queation, 
ss  it  has  been  uniformly  held  that  tliu 
right  to  exercise  the  police  power  is  a  con- 
tinuing one;  that  it  cannot  be  contracted 
away,  and  that  a  requirement  that  a  com- 
pany or  individual  comply  with  reasonable 
police  regulations  without  compensation  is 
the  legitimate  exercise  of  the  poiver,  and 
not  iu  violation  of  tlie  constitutional  in- 
hibition  against  the  impairment  of  the 
obligation  of  contracts.  ...  In  this  ease 
the  supreme  court  of  Minnesota  haa  held 
that  the  charter  of  the  company,  as  well  as 
the  common  law,  required  the  railroad,  as 
to  existing  and  future  streets,  to  maintain 
then  in  safety,  and  to  hold  its  charter 
rights  aubject  to  the  exercise  of  the  legia- 
lative  power  in  this  behalt.aDd  that  any 
contract  which  undertook  to  limit  the  ex- 
ercise of  this  right  was  witbout  considera- 
tion, against  public  policy,  and  void-  This 
doctrine  is  entirely  consistent  witli  the 
principles  decided  in  the  cases  referred  to 
in  this  court." 

In  Cincinnati,  I.  &.  W.  R.  Co.  v.  Con- 
nersvilte,  218  U.  S.  336,  343,  344,  54  L.  ed. 
1060,  lOS!,  IOCS,  31  Sup.  Ct.  Rep.  03,  ZO 
Ann.  Gas.  1206,  a  street  was  opened 
through  an  embankment  upon  which  the 
railroad  tracks  were  laid.  At  the  time  ol 
the  construction  of  the  railroad  that  part 
of  the  embankment  was  outside  the  city 
limits.  But  the  city  waa  extended,  and 
th«  intersecting  street  was  laid  out  in  or- 
der to  provide  a  suitable  means  of  com- 
munication between  the  parts  of  the  city 
on  either  side  of  the  embankment.  On  re- 
viewing the  judgment  entered  in  the  con- 
demnation proceeding,  it  wos  held  that 
there  was  no  violation  of  the  14th  Amend- 
ment in  refusing  to  allow  to  the  company 
the  cost  of  building  a  bridge  for  its  tracks 
over  the  opening  mads  by  the  street.  "The 
question,"  said  the  court,  "as  to  the  right 
58  U.  ed. 


of  the  railway  company  to  be  reimbuned 
for  any  moneys  necessarily  expended  In  eon- 
structing  the  bridge  in  question  is,  we  think, 
concluded  [441]  by  former  decisions  of 
this  court.  ,     The  railway  company 

accepted  its  franchise  from  the  state,  sub- 
ject necessarily  to  the  condition  that  it 
would  conform  at  ita  own  expense  to  any 
regulations,  not  arbitrary  In  their  charac- 
ter, as  to  the  opening  or  use  of  streets, 
which  had  for  their  object  the  safety  of  the 
public,  or  the  promotion  of  the  public  con- 
venience, and  which  might,  from  time  to 
time,  he  established  by  the  municipality, 
when  proceeding  under  legislative  aiitlior- 
ity,  within  whose  limits  the  company's 
business  was  conducted.  .  .  ,  Without 
further  discubsion,  ...  we  adjudge, 
upon  the  authority  of  former  cases,  that 
there  was  no  error  in  holding  that  the  city 
could  not  be  compelled  to  reimburse  the 
railway  company  for  the  cost  of  the  bridge 
in  question." 

Under  the  doctrine  of  these  decisions,  it 
necessarily  follows  that  if  the  city  of  Min- 
neapolis had  opened  a  publio  road  through 
the  embankment  of  the  plaintiff  in  error, 
the  latter  would  have  had.  no  ground  to 
complain  that  its  constitutional  rights  had 
been  violated  because  it  was  compelled  to 
bridge  the  gap  at  its  own  cost.  No  dlt- 
fercnt  rule  could  be  applied  because  the 
highway  was  laid  out  in  order  to  incrcaae 
the  advantages  of  a  public  park.  In  this 
aspect,  it  would  be  equally  a  crossing  de- 
voted to  the  public  use  {Shoemaker  t. 
United  States,  1*T  U.  B.  282,  20T,  37  L. 
ed.  170,  164,  13  Sup.  Ct.  Rep.  SGI];  and 
we  see  no  basis  for  a  distinctiun  in  prin- 
ciple in  the  case  of  an  intersecting  publio 
road  opened  under  competent  authority  be- 
cause such  a  highway  might  lead  to  public 
recreation  grounds  instead  of  to  places  of 
business,  or  might  connect  lake*  instead  ol 
avenues. 

If  there  is  a  distinction  in  the  present 
case.  It  must  lie  in  the  fact  that  the  croaa- 
ing  is  an  artiflcial  waterway  instead  of  a 
road.  But  it  is  none  the  less  a  public  high- 
way, established  to  afford  an  appropriate 
place  of  public  passage.  Walks  are  pro- 
vided for  those  who  go  afoot,  and  it  does 
not  concern  the  plaintiff  in  error  that  oth- 
ers go  in  [442]  boats  instead  of  vehicles. 
"The  way  sought  to  be  established,"  said 
the  supreme  court  of  Minnesota,  "a  canal 
or  waterway,  with  walks  along  each  side," 
was  "clearly  a  public  way,  subject  to  tlie 
rules  governing  public  ways."  It  cannot 
make  a  difference  in  the  constitutional 
rights  of  the  railway  company  that  thia 
way  waa  not  constructed  entirely,  or  chief- 
ly,'of  solid  earth;  It  U  the  fact,  and 
not  the  mode,  it  public  paiaaca,  that  U 
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controlling.  The  cate  muit  be  regmrded 
as  being  one  of  a  public  croBiing  provided 
by  law;  aad  the  authorities  we  ha«e  cited 
lead  to  the  conclusion  that  the  state,  with- 
out infringing  the  guaranties  of  the  Fed' 
eral  Constitution,  could  require  the  rail- 
way ciHnpBnf  to  maJce  suitable  provision 
for  carrying  Ita  tracks  over  the  crossing 
without  compensation. 

The  judgment  is  affirmed. 

Affirmed. 


UNITED  STATES.  PUT.  in  Err., 


(See  S.  C.  Reporter's  ed.  442-452.) 

Indians  —  opening  reservation  lo  settle- 
inent  —  excepted  lands  —  IndlTidnftl 
allotments. 

J.  Lands  allotted  in  severaltv  to  individ- 
ual Indians  under  the  act  of  July  1,  1892 
(2T  Stat,  at  L.  62,  chap.  140),  were  excepted 
from  that  part  of  the  Colville  Indian  Reser- 
vation which  was  restored  to  the  public  do- 
main by  that  act  "subject  to  the  reservations 
and  allotment  of  lands  in  severalty  to  the 
individual  members  of  the  Indians  of  the 
Colville  Reservation,"  for  which  such  act 
provided,  and  which  was  thrown  open  to 
settlement  by  the  President's  proclamation 
of  April  10,  1900  (31  Stat,  at  L.  1963), 
which  saved  and  excepted  such  tracts  as 
had  been  or  might  be  "allotted  to,  or  re- 
served or  selected  for,  the  Indians,  or  other 
purposes,"  under  the  governing  statutes. 
[For  other  esses,  see  Indians,  VIII.,  In  Di- 
gest Sup.  Ct.  1908,1 
Indians  —  Federal  control  —  crimes  In 
Indian  tsonntry, 

2.  Land  allotted  to  an  Indian  under  the 
act  of  July  1,  1802  (27  Stat,  at  L.  02,  chap. 
140),  and  therefore  excepted  from  that 
part  of  the  Colville  Indian  Reservation 
which  wsB  restored  to  tlie  public  domain  by 
that  act,   is,  during  the  trust  period,  "In- 


country  certain  general  laws  of  the  United 
States  SB  lo  the  punishment  of  crime. 
[For  other  cases,   see   Indians.   23-28,  4S-S0. 

In  D[R?st  Sup.  Ct.  1908.1 
Federal  courts  —  Jurisdiction  —  crimes 

in  Indian  country. 

3.  The  killing  of  an  Indian  allottee  during 
the  trust  period  by  persons  not  of  Indian 
blood,  when  committed  upon  land  allotted  to 
him  by  the  act  of  July  ],  1892,  within  that 
part  of  the  Colville  Indian  Reservation 
which  was  restored  to  the  public  domain  by 
that  act,  is  cognizable  in  the  Federal  courts. 


Note. — On  jurisdiction  to  punish  crimes 
committed  by  or  acainet  Indians — see  note 
to  SUte  v.  Campbell,  21  L.R.A.  169. 
-  On  Federal  control  of  Indians — see  note 
to  Worcester  t.  Georgia,  8  L.  ed.  U.  S.  484. 
•  7« 


under  U.  S.  Rev,  Stat.  |  2145,  which  extends 
to  the  Indian  country  certain  general  laws 
of  the  United  States  as  to  the  punidimeni 

,   see   CodKb.   14S4-I4S8.  !■ 


IN  ERROR  to  the  District  Court  of  the 
United  SUtes  for  the  Eastern  Distrlnt 
of  Washington  to  review  a  judgment  sus- 
taining a  demurrer  to  an  indictment  for 
the  murder  of  an  Indian  allottee.  Reversed 
and  remanded  for  further  proceedings. 

The  facts  arc  stated  in  the  opinion. 

Aasistant  Attorney  General  WallMca 
argued  the  cause  and  filed  a  brief  for  plain- 
tiff in  error; 

Every  question  in  this  ease  Ifl  foreclosed 
in  favor  of  the  government's  eontentioA, 
save  the  effect  of  the  act  of  July  1,  1892, 
and  the  proceedings  had  thereunder. 

Donnelly  v.  United  States,  228  U.  S.  271, 
G7  L.  ed.  832,  33  Sup.  Ct.  Rep.  449,  Ann. 
Cas.  19I3E,  710. 

The  allotment  under  the  act  of  July  1, 
1892  (providing  for  proceedings  after  selec- 
tion,  pursuant  to  the  act  of  1887,  as 
amended),  did  not  deprive  Louie  of  his 
character  as  an  Indian. 

EelU  V.  Robs,  12  C.  C.  A.  207,  29  U.  S. 
App.  GO,  64  Fed.  417;  United  States  v. 
Celestine,  216  U.  S.  287,  64  L^  ed.  198,  30 
Sup.  (»,  Rep.  93. 

The  disparaging  reference,  in  S9  1  and  8 
of  the  act,  to  the  previous  Executive  order 
creating  the  reservation,  cannot  leasen  the 
force  of  the  latter,  nor  the  title  or  rights 
of  the  Indians  in  the  lands;  neither  can 
they  be  affected  by  the  declaration,  in  the 
closing  section  of  the  act,  that  it  Is  not  to 
be  construed  as  recogniting  any  title  in  the 
Indians-,  for,  whatever  Congress  then  said, 
these  Indians  had,  as  a  matter  of  law  and  by 
force  of  the  Executiye  order  and  earlier  acts 
of  Congress,  referring  to  and  reci^nizing 
the  reservation,  the  very  same  right  in  the 
land  as  if  it  had  been  carved  out  of  thoir 
own  previous  occupancy. 

Re  Wilson,  140  U.  S.  677,  36  L.  ed.  614, 
11  Sup.  Ct.  Rep,  870;  McFadden  v.  Moun- 
tain View  Min,  k  Mill.  Co.  38  C.  C.  A.  .364, 
97  Fed.  670. 

Because  this  allotment  was  B  part  of  the 
Colville  Reservation,  and  therefore  Indian 
country"  (at  least  before  the  passage  of  the 
act  of  July  1,  1892),  juriedietion  in  the 
district  court  would  have  attached  under 
§  2146  of  the  Revised  SUtutes,  and  would 
continue  to  attach  after  the  passage  of  that 
IS!  D.  S. 
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act,  un1«BB,  as  a  result  of  the  net  or  ite 
operation,  the  land  in  the  "Agnea"  allot- 
ment had  CM  Bed  to  be  Indian  eomntry. 
AllotmenU  while  held  in  truat,  if  Belected 
from  reservation  lands,  would  not  caase  to 
be  "Indian  country." 

Bates  «.  Clark,  gs  U.  S.  206,  24  L.  ed. 
473;  United  States  v.  Celestine,  215  U.  S. 
384,  285,  54  L.  ed.  IQT,  30  Sup.  Ct.  Rep. 
EI3)  United  States  v.  Sutton,  215  U.  S.  203, 
54  L.  ed.  202,  30  Sup.  Ct.  Rep.  116;  Monson 
V.  Simonson,  231  U.  S.  341,  ante,  260,  34 
Sup.  Ct.  Rep.  71;  United  BtaUs  v,  Gardner, 
189  Fed.  690. 

The  allotment  was  excepted  from  the 
operation  of  the  act  of  July  1,  1892,  and 
hence  remained  'a  part  of  tfie  Indian  country. 

McFadden  t.  Mountain  View  Min.  &  Mill. 
Co,  38  C.  C.  A.  354,  B7  Fed.  677. 

The  argument  of  inconrenience,  dwelt 
hy   the   court   below,   and   suggested   in 
parte  Moore,  28  S.  D.  330,  133  N.  W.  BIT, 
litcd   in   the   court's  opinion,   which   si 
formidable   at   Gret,   becomes   less   bo   upon 

Donnelly  t.  United  States,  228  U.  S.  871, 

67  L.  cd.  832,  33  Sup.  Ct.  Rep.  449,  Ann. 
Cbb-  1913E,  710;  Dick  v.  United  SUtes,  208 
U.  S.  351,  62  L.  ed.  524,  28  Sup.  Ct.  Rep. 
309;  United  SUtes  y.  43  Gallons  of  Whiskey 
{United  SUtes  «.  Lariviere)  S3  U.  S.  103, 
196,  IB7,  23  L.  ed.  846-848;  United  States 
V.  Sutton,  215  U.  S.  205,  54  L.  ed.  202,  30 
Sup.  Ct.  Rep.  116;  SUrr  v.  Long  Jim,  227 
U.  S.  621,  57  L.  ed.  674,  33  Sup.  Ct.  Rep. 
36S;  United  SUtes  v.  Celestine,  216  U.  S. 
285.  64  L.  ed.  197,  30  Sup.  Ct.  Rep.  93; 
United  SUtes  v.  Rickert,  188  U.  S.  432, 
47  L.  ed.  632,  23  Sup.  Ct.  Rep.  478;  Marcbie, 
Tiger  v.  Western  Invest.  Co.  221  U.  S.  286, 
m,  66  L.  ed.  738,  748,  31  Sup.  Ct.  Rep. 
S78. 

No  appearance  for  defendant  in  error. 

[444]  Mr  Justice  Hngbee  delivered  the 
opinion  of  the  court: 

The  defendants  were  indicted  for  the 
murder,  on  August  30,  1913,  of  Ed  Louie, 
a  full-blood  Indian  and  a  member  of  tlie 
Colville  tribe.  It  was  charged  that  the 
crime  was  committed  "at  a  point  about  9 
mite*  northwest  of  the  town  of  Curlew,  in 
the  county  of  Ferry,  aUte  of  Wasliington, 
in  the  Indian  country,  to  wit,  upon  the  al- 
lotment of  one  Agnes,  an  Indian,  being  lot 
3  of  section  26.  and  lot  0  of  section  35,  in 
township  40  north,  or  range  32  E.  W.  M., 
in  the  northern  division  of  the  eastern  dis- 
trict of  Washington,  said  land  being  then 
held  in  trust  by  the  United  SUtea  for  the 
said  Agnea  for  the  period  of  twenty-live 
years  from  the  date  of  the  tnut  patent;  to 
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wit,  from  the  0th  day  of  December,  a.  d., 
1000." 

The  indictment  was  based  upon  g  214Q 
of  the  Revised  SUtutes.  which  provides  that, 
save  as  ststed,  "the  general  laws  of  the 
United  SUtes  as'  to  the  punishment  of 
crimes  committed  in  any  place  within  the 
sole  and  exclusive  jurisdiction  of  the  United 
States,  except  the  District  of  Columbia, 
shall  extend  to  the  Indian  country"  (see 
Rev.  SUt.  §  5330,  U.  S.  Comp.  SUt.  1901, 
p.  3627;  Criminal  Code.  35  SUt.  at  L.  1088, 
chap.  321,  U.  S.  Comp.  SUt.  Supp.  1011, 
p.  1588,  S3  272,  273,  341). 

A  demurrer  was  Hied  upon  the  ground 
that  it  did  not  appear  that  the  crime  had 
been  committed  withiii  "the  Indian  coun- 
try," and  hence  that  the  court  was  without 
jurisdiction.  In  connection  with  the  hear- 
ing upon  the  demurrer  the  parties  stipu- 
lated that  the  land  described  in  the  indict- 
ment as  the  place  of  the  crime  had  been 
allotted  to  the  Indian  Agnes  under  the  act 
approved  February  8,  1887  [24  Stat,  at  L. 
388,  chap.  110],  and  the  act  in  amendment 
and  extension  thereof  approved  February  28, 
1891  [26  Stat,  at  L.  704,  chap.  383],  and  that 
this  land  was  situated  on  that  part  of  the 
Colville  Indian  Reservation  which  had  been 
opened  to  settlement  and  entry  by  [445]  the 
act  of  Congress.  See  act  of  July  1,  1892, 
27  Stat  at  L.  62,  chap.  140.  The  district 
court,  holding  tliat  the  Agnes  allotment  waa 
not  a  part  of  the  Indian  country  within  the 
meaning  of  the  statute,  susUined  the  de- 
murrer; and  the  government  brings  thfa 
writ  of  error  under  the  criminal  appeals 
act,  March  2,  1007  (34  SUt.  at  L.  134fl, 
chap.  2564). 

There  can  be  no  doubt  that  the  Colville 
Reservation,  act  apart  by  Executive  order 
on  July  2,  1872  (Exec.  Ord.  lod.  Heeerv. 
[1012  ed.],  104,  105;  1  Kappler.  915,  916). 
and  repeatedly  recognized  by  acts  of  Con- 
greflg.t  was  a  legallv  constituted  reserva- 
tion. Re  Wilson,  140  U,  S.  575.  577,  3S 
L.  ed.  613,  .■)14,  11  Sup.  Ct.  Rep.  870.  As 
such  it  was  included  in  the  "Indian  coun- 
try" to  which  g  2145  of  the  Revised  SUt- 
utes refer?,  and  it  was  none  the  less  em* 
braced  within  that  description  because  tt 
had  been  segregated  from  the  public  domain. 
Donnelly  v.  United  SUtes,  228  U.  S.  243. 
260,  67  L.  ed.  820,  831,  33  Sup.  Ct.  Rep. 


tJuly  4.  1884,  chap.  180,  23  SUt.  at  L. 
76.  70;  Fehruarv  8,  1887,  chap.  119,  24 
Stat,  at  L.  388;'February  28,  1891.  chap. 
383.  20  SUt.  at  L.  794;  July  1.  1S92,  chap. 
140,  27  SUt.  at  L.  62 ;  February  20,  ISOU. 
chap.  24,  29  SUt.  at  L.  9;  March  S,  1806, 
chap.  42.  20  SUt.  at  L.  44;  June  18,  1808, 
chap.  48.i,  30  Stat,  at  L.  473;  July  1.  1898, 
hap.  545,  30  Stat,  at  L.  671.  593;  March 
12,  1906,  chap.  1126,  34  SUt.  at  L.  80. 
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449,  Ann.  Cai.  1913E,  710.  The  inqntry 
then,  la  whether,  with  respect  to  the  part 
of  the  original  reiervfttion  that  is  comprised 
In  the  deecrihed  Allotment,  the  United  States 
ha«  loat  the  jurisdiction  which  it  formerlr 
had.  The  authority  of'CongreM  to  deal 
with  crintM  committed  hj  or  against  In- 
dian* upon  the  lands  within  the  reeerra- 
tion  was  not  affected  bj  the  Bdmission  of 
the  state  of  Washington  into  the  Union 
(act  of  February  22,  ISBQ,  chap.  ISO,  SS 
Stat,  at  L.  Q7e,  677;  Draper  «.  United 
SUtes,  104  U.  S.  240,  242,  247,  41  L.  ed. 
416,  420,  421,  17  Sup.  Ct.  Rep.  107;  Don- 
nelly T.  United  States,  22S  IT.  8.  243,  271, 
272,  67  L.  ed.  820,  832.  33  Sup.  Ct.  Rep. 
449,  Ann.  Caa.  1D13E,  710);  and  we  paw 
to  the  consideration  of  the  effect  of  the  Fed- 
eral legislation  by  which  the  reservation 
was  diminished. 

By  the  act  of  July  1,  1892,  chap.  140,  27 
Stat,  at  L.  62,  a  specified  tract  or  portion  of 
the  reservation — with  certain  exceptions — 
was  "vacated  and  restored  to  the  public  do- 
main," [446]  and  it  was  provided  that  this 
tract  should  be  open  to  settlement  and  entry 
by  the  proeUmation  of  the  President,  and 
should  be  disposed  of  undec  the  general 
laws  applicable  to  the  disposition  of  public 
lands  in  the  state  of  Washington.  The  ss- 
ceptione  were  made  by  Congress  in  order 
to  care  for  the  Indians  residing  on  that 
portion  of  the  reservation.  Every  such 
Indian  was  entitled  to  select  therefrom  80 
acres  which  were  to  be  allotted  to  the  In- 
dian in  several^  (S  4|.  The  titles  to  the 
lands  selected  were  to  "be  held  in  trust  for 
the  benefit  of  the  allottees,  respectively,  and 
afterwards  conveyed  in  fee  simple  to  the 
allottees  or  their  heirs,"  aa  provided  in  the 
acts  of  February  8,  1837  (24  Stat,  at  L. 
388,  chap.  IIB),  and  February  28,  1891  [20 
Stat,  at  L.  7B4,  chap,  383).  Further,  cer- 
tain school  and  mill  lands  within  the  de- 
scribed trsct  were  reserved  from  the  opera- 
tion of  the  statute,  nnleas  other  lands  were 
selected  in  their  stead  (|  0). 

The  evident  purpose  of  Congress  was  to 
carve  out  of  the  portion  of  the  reservation 
restored  to  .the  public  domain  the  lands  to 
be  allotted  and  reserved,  as  stated,  and  to 
make  the  restoration  effective  only  as  to  the 
reridue.  The  vacation  and  restoration 
which  the  statute  aocoroplished  (g  1)  was 
thus  expressly  made  "subject  to  the  reserva- 
tions and  allotment  of  lands  in  severalty 
to  the  individual  memberH  of  the  Indians  of 
the  Colville  Reservation"  for  which  the  act 
provided.  In  1808,  in  furtherance  of  the 
same  object.  Congress  required  the  comple- 
tion of  the  allotments  as  soon  as  prac- 
ticable, and  not  later  than  six  months  after 
the  President's  proclamation  (act  of  July 
1,  1898,  chap.  fi45,  30  Stat,  at  I^  671,  593). 
«Tt 


Accordingly  the  President  issued  his  procla- 
mation on  April  ID,  I9D0,  declaring  that 
the  restored  portion  of  the  reservation 
would  be  open  to  settlement  and  entry  on 
October  10,  1900,  and  an  appropriate  clause 
was  inserted  which  saved  and  excepted  such 
tracts  as  had  been  or  might  be  "allotted 
to  or  reserved  or  selected  for  the  Indians,  or 
other  purposes,"  [447]  under  the  governing 
statutes.  31  Stat,  at  L.  1963,  196S.  Tho 
government  preeents  extracts  from  the  rec- 
ords of  the  Department  of  the  Interior 
which  purport  to  show  that  the  actual  allot, 
ment  to  the  Indian  Agnes,  of  the  land  de- 
scribed in  the  indictment,  had  been  made 
prior  to  the  date  of  this  proclamation,  and 
we  are  asked  to  take  notice  of  that  fact. 
We  And  it  to  be  unnecessary  to  pass  upon 
this,  but  we  shall  assume,  in  view  of  the 
grounds  of  the  decision  below,  that  the  al- 
lotment was  duly  made  under  the  statu- 
tory provisions  to  which  we  have  referred, 
and  it  follows  that  these  allotted  lands 
must  be  demed  to  be  among  those  excepted 
from  the  portion  of  the  reservation  which 
was  thrown  open  to  settlement. 

Although  the  lands  were  allotted  in  sever- 
■Ity,  they  were  to  be  held  in  trust  by  the 
United  States  for  twenty-flve  yesrs  for  the 
sole  use  and  benefit  of  the  allottee,  or  his 
heirs,  and  during  this  period  were  to  be 
inalienable.  That  the  lands,  being  so  held, 
continued  to  be  under  the  jurisdiction  and 
control  of  Congress  for  all  governmental 
purposes  relating  to  the  guardianship  and 
protection  of  the  Indians,  is  no*'  open  to 
controversy.  United  States  v.  Ricuert,  18S 
U.  8.  432.  437,  47  L.  ed.  632,  536.  23  Sup. 
Ct.  Rep.  478;  McKay  v.  Kalyton.  204  U.  S. 
458,  466,  468,  61  L.  ed.  G66,  670,  671,  27 
Sup.  Ct.  Rep.  346;  Couture  v.  United  States, 
207  U.  S.  G81,  52  L.  ed.  350,  28  Sup.  Ct. 
Hep.  250;  United  States  v.  Celestine,  215 
U.  S.  278,  290.  291,  54  L.  ed.  195,  199. 
200.  30  Sup.  Ct,  Rep.  B.1 ;  United  States  v. 
Sutton,  215  U.  R,  291,  54  L.  ed.  200,  30 
Sup.  Ct.  Rep,  116;  Marchie  Tiger  v.  West- 
ern Invest.  Co.  221  U.  S.  286,  315,  310,  55 
L.  ed,  738,  749,  31  Sup.  Ct.  Eep.  578;  Hallo- 
well  V.  United  States,  221  U.  S.  317,  B5  L. 
ed.  760.  31  Sup.  Ct,  Rep,  687;  United  States 
V.  Wright.  229  U.  B.  226,  237.  67  L.  sd. 
1160,  1166,  33  Sup,  Ct,  Rep,  630.  Thus,  in 
the  act  of  January  30,  1897,  chap.  109,  29 
Stat,  at  L.  606,  relating  to  the  introduc- 
tion of  intoxicating  liquor  "into  tha  In- 
dian country,"  it  is  expressly  provided  that 
this  term  "shall  include  any  Indian  allot- 
ment while  the  title  to  the  same  shall  be 
hrld  in  trust  by  the  government,  or  while 
the  same  shall  remain  inalienable  by  the 
allottee  without  the  consent  of  the  United 
States."  This  statute  was  upheld  in  United 
States  V.  Sutton,  216  U.  8.  291.  64  L.  ed.  200. 

asa  V.  B. 


byGoo^^ic 


1913. 


30  Snp.  Ct.  Rep.  US,  u  a.  valid 
yederal  power  with  respect  to  •llotments 
nude  under  the  [448]  act  of  February  6, 
1867,  within  the  Yakima  Reservation  in  the 
state  of  Washington.  Again,  in  Hallowell 
r.  United  Statea,  221  U.  S.  317,  66  L.  ed. 
7S0,  31  Sup.  Ct.  Bep.  587,  the  Federal  juris- 
diction under  the  aame  statute  was  aus- 
tained  with  respect  to  an  allotment  to  an 
Omaha  Indian  in  Nebraska,  the  title  being 
held  in  trust  b;  the  gavernment  UDder  the 
act  of  August  7,  18S2  (22  Stat,  at  L.  341, 
chap.  434).  There  it  appeared  that  prac- 
ttcally  all  the  lands  in  the  Omaha  Reserva- 
tion had  been  allotted,  and  that  manj  of 
the  allotments  of  deceased  Indians  bad 
passed  into  the  handa  of  the  whites,  with- 
out restrictions,  under  the  provisions  of 
the  act  of  Ma;  27,  1S02  (32  SUt.  at  L.  27B, 
chap.  888].  Fnrtiier,  the  Omaha  Indians 
were  esereising  the  rights  of  citiEensbip 
within  the  state,  and  the  defendant  him- 
self, who  was  charged  with  taking  liquor 
to  bis  awn  allotment,  was  a  citizen  and  bad 
served  as  a  public  oOIcer.  The  question 
certified  to  this  court  was,  in  effect,  whether 
the  fact  that  the  aUotmeiit  was  held  b; 
the  government  in  trust  authorized  Con- 
gress to  regulate  or  prohibit  the  introduc- 
tion of  liquor.  This  question  was  answered 
in  the  affirmative,  the  court  saying  (p. 
324}  :  "In  the  ease  at  bar,  the  United 
States  Lad  not  parted  with  the  title  to  the 
lands,  but  still  held  them  in  trust  for  the 
Indians.  In  that  situation  its  power  to 
make  rules  and  regulations  respecting  such 
territory  was  ample.  .  .  .  While  for 
many  purposes  the  jurisdiction  of  the  state 
of  Nebraska  had  attached,  and  the  Indian 
as  a  citizen  was  entitled  to  the  rights,  privi- 
leges, and  immunities  of  citizenship,  still 
the  United  States,  within  its  own  territory 
and  in  the  interest  of  the  Indians,  had  juris- 
diction to  pass  laws  protecting  such  In- 
dians from  the  evil  results  of  intoxicating 
liquors  as  was  done  in  the  act  of  January 
30,  1897,  which  made  it  an  offense  to  in- 
troduce intoNicating  liquors  into  such  In- 
dian country,  including  an  Indian  allot- 
ment." It  cannot  be  doubted  that  the  power 
of  Congress  was  quite  as  complete  to  punish 
crimes  committed  by  or  against  Indians  up- 
on [449]  allotted  lands  of  this  character  as 
to  prohibit  the  introduction  of  liquor.  The 
present  question,  then,  is  not  one  of  power, 
but  whether  it  can  be  said  that  the  descrip- 
tive term  "Indian  country,"  as  it  Is  used 
in  i  214E  of  the  Revised  Statutes,  is  in- 
adequate to  embrace  these  allotments,  or, 
if  it  is  adequate  for  that  purpose,  whether 
Congress,  in  providing  for  the  allotments, 
has  e:(cluded  them  from  the  purview  of  that 
sUtute. 

We  find  no  inadequacy  In  the  statutory 
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description.  The  lands,  which,  prior  to  the 
allotment,  undoubtedly  formed  part  of  the 
Indian  country,  still  retain  during  the  trust 
period  a  distinctively  Indian  character,  be- 
ing devoted  to  Indian  occupancy  under  the 
limitations  imposed  by  Federal  legislation. 
The  explicit  provision  in  the  act  of  1B97..  as 
to  allotments,  we  do  not  regard  as  point- 
ing a  diatinctioD,  but  rather  as  emphasizing 
the  intent  of  Congress  in  carrying  out  its 
policy  with  respect  to  Bllotments  in  sever- 
alty where  these  have  been  accompanied 
with  restrictions  upon  alienation  or  pro- 
vision for  truHteeship  on  the  part  of  the 
government.  In  the  present  case,  tho 
original  reservation  was  Indian  country 
simply  because  it  had  been  validly  set  apart 
for  the  use  of  the  Indians  as  such,  under 
the  superintendence  of  the  government- 
Donnelly  v.  United  Stages,  228  U.  S.  243, 
271,  272,  G7  L.  ed.  B20,  832,  33  Sup.  Ct. 
Rep.  449,  Ann.  Cas.  IBISE,  710.  The  same 
considerations,  in  substance,  apply  to  the 
allotted  lands  which,  when  the  reservation 
was  diminished,  were  excepted  from  the  por- 
tion restored  to  the  public  domain.  The 
allottees  were  permitted  to  enjoy  a  more 
secure  tenure,  and  provision  was  made  for 
their  ultimate  ownership  without  restric- 
tions. But,  meanwhile,  the  lands  remained 
Indian  lands,  set  apart  for  Indians  under 
governmental  care;  and  we  are  unable  to 
find  ground  for  the  conclusion  that  they 
hecame  other  than  Indian  country  througb 
the  distribution  into  separate  holdings,  the 
government  retaining  control. 

It  is  said  that  it  is  not  to  be  supposed 
that  Congress  has  intended  to  maintain  the 
Federal  jurisdiction  over  hundreds  [4SO] 
of  allotments  scattered  through  territory 
other  portions  of  which  were  open  to  white 
settlement.  But  Congress  eipreasly  so  pro- 
vided with  respect  to  offenses  committed 
in  violation  of  the  act  of  1897.  Nor  doe* 
the  territorial  jurisdiction  of  the  United 
States  depend  upon  the  size  of  the  particu- 
lar areas  which  are  held  for  Federal  pur- 
poses (Criminal  Code,  g  272  [3E  Stat,  at 
L.  11-12,  chap.  321,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.- 1671]).  It  must  be  remembered 
that  the  fundamental  consideration  is  the 
protection  of  a  dependent  people.  As  the 
court  said  in  United  States  v.  Rlckert,  188 
U.  S.  432,  437,  47  U  ed.  532,  636,  23  Sup. 
Ct.  Rep.  47S,  where  allotments  had  been 
made  under  the  conditions  provided  by  the 
act  of  February  8,  1887  (and  it  was  found 
that  the  agreement  with  the  Indians,  2S 
Stat,  at  L.  I03r>-1()38,  chap.  543.  did  not 
indicate  any  different  relation  of  the  United 
States  to  the  allotted  lands  from  that  creat- 
ed or  recognized  by  that  act)  :  "These  In- 
dians are  yet  wards  of  the  nation,  and  a 
condition  of  pupilage  or  dependency,  and 
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have  not  been  discharged  trom  that  con-  i  A  cognate  question  la  proented  aa  to  the 
dition.  They  occupj  theae  lands  with  the  I  attttus  )>f  the  perion  with  whoM  murder 
conaent  and  authority  of  the  United  State*;  the  defendant*  are  charged.  It  is  not  al- 
and the  holding  of  them  hj  the  Uniled  |  leged  in  the  indictment  that  the  defend- 
States  nnder  the  act  of  1887,  and  the  agree-  ants  were  Indiana,  and  we  aaBume  that 
ment  of  188D,  ratified  hj  the  act  of  1861,  they  were  not.  But  the  court  below  bad  Ju- 
ia  part  of  the  national  policy  by  which  the  riadiction  if  the  deceased  was  an  Indian 
Indiani  are  to  be  maintained  as  well  as  ward.  Donnelly  v.  United  States,  228  U. 
prepared  for  assuming  the  habits  of  civil-  S.  2S9-2T2,  GT  L.  ed.  831,  832,  33  Sup.  Ct. 
Iced  life,  and  ultimately  the  privileges  of  Rep.  449,  Ann.  Caa.  1913E,  TIO.  It  is 
citizenship."  It  is  true  that  by  9  B  of  the  alleged,  aa  already  itated,  that  the  deceaaed 
act  of  1887  it  was  provided  that  upon  the  was  "a  fuU-hlood  Indian,  a  member  of  the 
completion  of  the  allotments  and  the  patent-  Colville  tribe,"  and,  further,  that  he  bad 
ing  of  the  lands  io  the  allottees  under  that  received  an  allotment  of  land  under  the 
act,  every  allottee  should  "have  the  benefit  act  of  1887,  as  amended  in  1891.  and  under 
of  and  be  aubject  to  the  lawa,  both  civil  the  act  of  July  1,  1892,  the  land  being  held 
ftod  criminal,  of  the  state  or  territory"  in  in  trust  bv  the  United  Statei  for  twenty- 
whieh  be  resided.  See  Re  Heff,  1&7  U.  S.  Ave  years  from  the  daU  of  the  patent,  July, 
488,  49  L.  ed.  848,  25  Sup.  Ct.  Rep.  SOB.  31,  IBOD.  Upon  this  statement,  the  deceaaed 
Bat,  by  the  act  of  May  8,  1906,  chap.  2348  must  be  regarded  as  one  who  was  still  under 
<34  Stat,  at  L.  182),  Congress  amended  this  the  government's  care.  Congress  had  not 
section  bo  as  distinctly  to  postpone  to  the  terminated  that  relation,  and  the  commi*- 
expirvtion  of  the  trust  period  the  subjec-  aion  [452]  of  a  crime  againat  bia  peraon  up- 
tion  of  allottees  under  that  act  to  atate  laws,  on  Indian  lands,  such  as  we  have  found  the 
The  first  part  of  the  section,  as  amend-  allotted  lands  in  question  to  be,  was  punish- 
ed, is:  "That  at  the  expiration  of  the  able  under  the  laws  of  the  United  States, 
trust  period,  and  when  the  [4S1]  lands  The  order  sustaining  the  demurrer  is  re- 
have  been  conveyed  to  the  Indians  bj  veraed  and  the  cause  ia  remanded  to  the 
patent  in  fee,  as  provided  in  g  6  of  District  Court  for  further  proceedings  in 
this  act,  then  each  and  every  allottee  conformity  with  this  opinion, 
shall  have  the  benefit  of  and  he  subject  to  It  is  SO  ordered. 
the  laws,   both   civil   and   criminal,   of   the 

state  or  territory  in  which  they  may  reside."  

And,  at  the  same  time,  there  waa  added  to 

r,,,Th?Liv'or;*.47";..;jv,!  "^"w™  l.  oauth.eb,  p».  ,.  e„., 

tMn  JurMlrtion  ol  a,  U.IW  Sl.tji»  |a„  3  ^  I!.po,t«',  rf.  452-462.) 
We  deera  ia  to  be  clear  that  Congress  had 

the  power  thus  to  continue  the  guardian-  Snor  to  aute  court  —  Federal  qnea> 
ship  of  the  government  (United  States  tlon  —  rlghta  nnder  homestead  latr. 
V.  Kagama,  118  U.  S.  375,  383,  384,  30  L.  1.  A  decree  of  the  highest  state  court  ad- 
ed.  228,  281,  6  Sup.  Ct.  Rep.  110D-,  United  »erse  to  the  asserted  rights  under  the  Fed- 
States  V.  Celestine,  216  U.  S.  278,  290,  201,  e**'  homMtead  Uw  to  settle  upon  unsur- 
S4  L.  ed.  196,  109,  200,  30  Sup.  Ct.  Rep.  '^"1,  i;"'*'^"  '"^'  notw'th standing  the 
fiSi  Marchie  Tiger  v.  Western  Invest  Co.  hZS^SII!  ?**.„h'  ^L^rJ\XT°^  1° 
ooi  Ti  a  oax  iiit  iia  kk  r  ^A  -ria  tad  OMiffnating  and  meandering  such  land  as 
221  U.  8,  288,  315,  31fl,  RS  L.  ed.  738,  741),  ^  i^^e,  ,nd  to  remain  in  poiacHsion  to  the 
760,  31  Bup.  Ct  Hep.  578;  Hallowell  v.  ^^^  that  the  acta  essential  to  the  acuuial- 
UBited  SUtee,  supra;  Heckman  v.  United  tion    of   title   may    be    performed,    ia    re- 

SUtea,  224  U.   S.  413,  437,  58  L.  ed.  820,    — — —^ — 

829.  32  Sup.  Ct.  Rep.  424;  Ei  parte  Webb,  Nffra.--«n   the  general   aubject  of   writs 

2M  U.  S.  603,  683,  SO  L.  ed.  1248,  1260,  32  "*  "">J  from  United  States  Supreme  Court 

Bup.  a.  Rep.  769;  United  States  v.  Wright.  ^   '^  ^r^^i^i  °R **S7 *°n  .IIm"    '' 

22I  U   S.  22'6.  237.  57  L.  ed.  1150.  lloeSs  ^^J^  l^^  ^^  ^,-  ^^J'h.T^':  R^ 

Sup.  Ct.  Rep.  630;   United   States  v.  San-  Buchanan,  39  L.  ed.  U.  S.  384;  and  Kipley 

doral,  231  U.  S.  28,  46.  ante,  107,  114,  34  ,.  Illinois,  42  L.  ed.  U.  S.  998. 

Sup.  Ct.  Rep.  1;  Perrin  V.  United  Stetes.  de-  On   what    adjudicationa   of    state   courts 

elded  this  day  [232  U.  8.  478.  port,  691.  34  can  be  brought  up  for  review  in  the  Supreme 

Sup.  a.  Rep.  387]) ;  and  these  provisions  Court  of  the  United  SUtea  by  writ  of  error 

leave  no  room  for  doubt  m=  to  the  intent  of  J?  ^.^I^T^^f^J^  *P"  ^™"'P- 

Congr^,  With  r«^  to  the  -intenance  of  ^^i^' ^.^^t^^u'-^^'L'-c.^  involving 

the   Federal   jurisdiction   over   the   allotted  [^j  titles— see  note  to  O'Conor  t.  Texas, 

landa  described  In  the  indictment.  00  L.  ed.  U.  8.  1120. 

MO  ,-.          XSS  V.  8. 
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UU.  QAUTHIEE  v.  MORRISON. 

Yiewable  iiadcr  tlie  Federal  Judicial  Code,  lands  without   authoiUf   of  Congress,  and 

t  237,  by  the  Federal  Supreme  Court.  he  cannot  waive  the  condltiona  and  UmiU- 

(ror  atber  caaea,  aee  Appeal  and  Error,  1820-  >jqq.  nrovidf^  hv  rmnirnui. 

1871.  In  DlKCat  Bop.  CtTlBOe.]  uona  proy  Qed  Dy  (.ongreSB. 

Pnblic   lan^   -   onaurvejed    landa   -  DeB^back  t.  Hawke,  115  U.  S.  392,  20  L 

wroiigttil  act  or  orror  of  Burreyor.  ^-  *^^'  ^  ^UP'  Ct.  Rep.  96;  DavU  t.  Wieb- 

2.  A  tract  of  agricultural  land  suaeept-  bold,  130  U.  S.  607,  36  L.  ed.  238,  II  Sup.  Ct 

ibie  of  cultivation,  but  which  b;  wrongful  Rep.  629;  Taylor  v.  Brown,  6  Dak.  335,  40 

act  or  error  of  the  aurvejor  was  omitted  N.  W.  626,   HT  U.  S.  840,  37   L.  ed.  313, 

from  the  survey,   and  was  designated   and  13  Snp.  a.  Rep.  648;   Eella  v.  R068,  12  C. 

meandered  aa  a  lake,  waa  as  much  public  q   ^  205,  29  U.  S.  App.  60,  04  Fed.  417. 

^f  o'A"t!?«  of"t^;  'F'«i"ar";e«.:Lrt  ft^"*  p"-  ^'^v*"  ^^}^  '■-'-  ^j^ 

laws,    as    a    iU    true   character   had   been  P"*""*-  ^%  ""^  exception  being  a  grant  by 

reported  by   the  Hurvcydr.     It  merely  was  "  "='  "  t-ongresa. 

left  unBurveyed.  United  States  v.  Fitzgerald,  16  Pet.  407, 

[For  other  caaea,  see  Public  Lands,   I.  a.  4,  10  L.  ed.  785;   Wilcoi  v.  Jackson,  13  Pet. 

In  Difct  Sup.  Ct.  lOOai  408    „,  j^    ^    ^Gi. 


Conrts  —  relation  to  Iiand  Department 
—  reatorlng  poaseaalon  under  Incep' 
tlve  ■  -      -      -   . 


While  the  surveyor  meandered  the  lands 
uvB  .»«»».«  c».m.  '"•'  deaignated  the  same  as  a  lake,  such 
3.  Jurisdiction  ol  a  suit  by  a  homestead  meandered  linea  are  not  conclnsive  as  to 
■ettler  to  re-establiah  the  possession  which  ^^e  existence  of  a  laka  within  such  mean- 
trespassers  have  invaded  and  interrupted,  dered  lines,  and  if  there  never  waa  a  perma- 
to  the  end  that  he  may  continue  his  ef-  nent  body  of  water  within  such  lines,  as 
forta  to  earn  the  title,  may  not  be  de-  alleged  in  the  compUint  herein,  or  if  one 
clined  by  a  state  court  on  the  theory  that  35^   „„(,  ^^^^^   ,t  t^e   time  of   the   surrey, 

^.  w^i^i^l'il'^frTl'H  VL^"^  *^    """^h  meandered  lines  are  not  conclusiTe  u 

an  interference  with  the  LJind  Department    ...  j.     .,,»,.,    , . 

or  a  usurpation  of  its  funcUone  because  '»  ""  go'^nment  of  the  United  States,  or 
the  land  in  question  forms  part  of  a  tract    ""JO"*  "Ise. 

o(  agricultural  land  which  the  surveyor  Nile*  v.  Cedar  Point  Club,  176  U.  B.  300, 
unlawfully  or  erroneously  omitted  from  44  h.  ed.  17],  20  Sup.  Ct,  Rep.  124;  French- 
the  survey,  designating  and  meandering  it  Glenn  Live  Stock  Co.  v.  Springer,  186  U. 
»«  »  lalte-  S.  47,  40  L.  ed.  800,  22  Sup.  Ct.  Rep.  603, 

'  B«t°8lfp   cTlBOW         '*'•  ■■'■••  ■»  °'-    36  Or.  312j  Horne  v.  Smith,  159  U.  S.  40, 

40  L.  ed.  08,  16  Sup.  Ct.  Rep.  B8S;  Securi^ 
[No.  167.]  Land  &  Exploration  Co.  v.  Burns,  103  U. 

S,  168,  48  L.  ed.  062,  24  Sup.  Ct.  Rep.  426; 

Argued  December  IB,  1013.    Decided  Feb-    Kean  v.  Calumet  Canal  t  Improv.  Co,  100 

ruary  24,  1B14,  U.  8.  458,  47  L.  ed.  113B,  23  Sup.  Ct.  Rep. 

861;    Carr   v.    Moore,    119    Iowa,    162,    97 

IN  ERROR  to  the  Supreme  Court  of  the  Am.  St.  Rep,  202,  93  N.  W,  62;  Schlosser 
State  of  Washington  to  review  a  judg-  v.  Hemphill,  118  Iowa,  452,  BO  N.  W.  842; 
ment  which  al&rined  a  judgment  of  the  Lammers  v.  Nissen,  4  Neb.  246;  Bissell  v. 
Superior  Court  of  Spokane  County,  in  Fletcher,  IB  Neb.  725,  SB  N.  W.  303;  Grant 
that  sUte,  in  favor  of  defendanU  in  an  ac-  v.  Hemphill,  02  Iowa,  218,  6B  N.  W.  263, 
tion   of   ejectment.     Reversed,  60  N.  W.  618;  Chapman  k  D.  Land  Co.  v. 

See  same  case  below,  62  Wash.  072,  114    Bigelow,  206  U.  S.  41,  51  L.  ed,  953,  27  Sup. 
Ct.  Rep.  87B, 
the  opinion.  The  rule  of  construction  in  the  case  of  a 

,,      ,^   ,  „    „       „.  .  .,  grant  from  the  Sovereign  Is  quite  different 

Mr.  Fred  B.  Morrill  argued  the  cause,    ^^^  y^^^  ^^.^^  govemfprivate  grants. 
and,  with  Mes^s.W.C.Jonc^L.FCh«ter,        Charles  River  Bridge  I  Warren   Bridge. 
ami  John  J,  Skuse,  flied  a  brief  for  plain-   j j  p^^  ^g^,,  9  L.  ed.  773 ;  Martin  v.  Waddell, 
tiff  in  error:  ,,.,.,,  ,.16  Pet.  367,  10  L.  ed.  097;  Central  Transp. 

No  appropriation  of  public  land  <jan  be  (^  ,  Pullman's  Palace  Car  Co.  130  U.  B. 
made  for  any  purpose  but  by  the  authority  ^^^  35  l.  ed.  56,  11  Sup,  Ct,  Rep.  478;  The 
of  an  act  of  Congress.  Rebeckah,  1  C.  Rob.  227. 

United  States  v,  Fitegerald,  16  Pet,  407,  ^anj,  within  meandered  lines,  where  such 
10  I.,  ed.  785;  United  States  r.  Gratiot,  14  ^^^ys  were  not  correct,  or  where  waters 
Pet.  G2B.  10  L.  ed.  673;  Bagnell  v.  Broder-  originally  within  those  lines  have  disap- 
ick,  13  Pet.  436,  10  L.  ed,  236;  United  peared.  should  be  aurveyed,  and  the  lands 
Statcsr.  Tichenor,  8  88wy,  142,  12Fed.  416;  brought  under  the  operation  of  the  laws 
Frazee  v.  Spokane  County,  20  Wash.  278,  governing  the  disposal  of  public  lands. 
69  Pac.  779.  Arkansas  Sunk  Lands,  37  Land  Dec,  34C, 

Hence  no  officer  of  the  government  has  the    402, 
power    or    authority    to   dispose    of    public '      I«nd  covered  by  water  within  the  pnbUe 
Bt  I.,  ed.  ^-'  I  <•! 
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domain  of  the  United  SUt«a  is  u  much  * 
part  thereof  &b  the  dry  land. 

lIliDois  C.  B.  Co.  y.  Chicago,  170  U.  S. 
448,  44  L.  ed.  622,  20  Sup.  Ct.  Rep.  500. 

It  has  been  the  settled  policy  of  the  United 
States,  from  the  beginning  of  our  prnent 
form  of  government,  to  concede  all  naviga- 
ble waters,  as  well  aa  the  land  under  them, 
AB  belonging  to  the  statea,  to  be  held  in 
trnat  for  the  people,  subject  only  to  the 
power  of  CongrcBB  to  regulate  commerce 
thereon. 

Kean  t.  Calument  Canal  k  ImproT,  Co. 
1»  U.  S.  486,  47  L,  ed.  1147,  23  Sup.  a. 
Bap.  SSI. 

At  a  neccBsary  consequence  of  the  owner- 
ship, in  trUBt,  by  the  state*,  of  all  navigable 
water  therein,  aa  well  as  the  land  under 
them,  it  came  to  be  decided  that  rights  in 
such  navigable  water,  and  the  lands  under 
thein,  were  to  be  determined  by  the  Federal 
courts  solely  with  reference  to  the  law  of 
the  state  in  which  such  waters  were  situate. 

St.  Anthony  Falls  Wat«r  Power  Co.  *. 
St.  Paul  Water  Com-.s.  1S8  U.  S.  349,  42 
L.  ed.  407,  18  Sup.  Ct.  Rep.  187;  Shively 
T.  Bowlby,  162  U.  B.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  64S;  Barney  t.  Keokuk,  94 
U.  S.  324,  24  L.  ed.  224. 

When  the  lands  sought  to  be  entered  are 
unsuTveyed,  the  homestead  settler  Initiates 
bto  claim  and  right  to  the  land  by  making 
a  settlement  thereon,  and  by  such  settle- 
ment the  claimant  acquires  a  valuable  and 
valid  vested  ri^t  under  the  laws  of  the 
United  States,  which  were  enacted  for  the 
benefit  of  the  actual  settler. 

Moss  V.  Dowman,  170  U.  8.  413,  44  L.  ed. 
see,  20  Sup.  Ct.  Rep.  429;  Sbepley  v.  Cowan, 
«1  U.  S.  330,  23  L.  ed.  424;  Anderson  v. 
Carkins,  135  U.  S.  4S3,  34  L.  ed.  272,  10 
Sup.  Ct.  Uep.  905;  Bohall  v.  Dilla,  114 
U.  S.  47,  20  h.  ed.  SI,  5  Sup.  Ct.  Bep.  782. 

It  cannot  be  that  the  courts  are  power- 
less under  such  conditions,  and  that  a  set- 
tler cannot  seek  and  receive  protection  in 
his  rights  through  courts  of  justice. 

Hebeisen  v.  llat^hell,  J2  Okla.  29,  60 
Pac.  888;  La  Chapelle  v.  Bubb,  02  Fed.  646, 
«g  Fed.  481;  Colwell  v.  Smith,  1  Waah. 
Terr.  02;  Ward  i'.  Moorey,  1  Wash.  Terr. 
104 1  Zimmerman  v.  McCurdy,  IS  N.  D.  79, 
108  N.  W.  12B,  12  Ann.  Cas.  29;  Wood  t. 
Murrav,  86  Towa,  505,  52  N.  W.  366 !  Hadley 
■».  Ulri'ch,  1  Okla.  380,  33  Pac.  705;  Peckham 
T.  Paught.  2  Okla.  173,  37  Pac.  1086;  Com- 
mager  v.  Dicks,  1  Okla.  82,  28  Pac.  884,  887; 
Fulmele  v.  Camp,  20  Colo.  495.  39  Pac.  407 ; 
Matthews  v.  O'Brfpn,  84  Minn.  606.  88  N. 
W.  12;  Woodsides  v.  Rickey,  1  Or.  108. 

The  lands  settled  upon  by  plaintiff  in 
error  being  public  lands,  then  the  real  status 
ol  the  respondents  is  that  of  trMpassers, 
and  they  cannot  prevent  the  plaintiff  in 


error,  aa  a  qualiBed  settler,  frnn  residing 
thereon,  and  occupying  and  improving  the 
same,  and  taking  all  necessary  steps  to 
fully  comply  with  the  homestead  law  and 
acquire  title  thereunder. 

Kitta  V.  Austin,  83  Cal.  167,  23  Pac.  290; 
Haven  v.  Haws,  83  Cat.  614;  Wbittaker  ▼. 
Pendola,  7B  Cal.  29S,  20  Pac  880;  TliaD- 
mann  v.  Thoma^  49  C.  C.  A.  317,  111  Fed. 
277,  21  Mot.  Mln.  Bep.  673;  United  Statu 
V.  Waddell,  112  U.  S.  76, 28  L.  ed.  673,  6  Sup. 
Ct.  Bep.  35. 

Mr.  Reese  H.*  Toorheea  argued  the 
cause   and   filed   a  brief   tor   defendants  in 

It  will  be  observed  that  the  court  below 
refused  to  decide  any  question,  either  of 
fact  or  law,  with  regard  to  the  merita  of 
the  caae,  by  expressly  refusing  to  take  juris- 
diction of  it.  The  rule  of  this  court  is  that, 
in  order  to  give  it  jurisdiction  of  a  writ  of 
error  from  a  state  court,  the  Federal  ques- 
tion relied  upon  must  not  only  be  clearly 
raised  in  the  case,  and  clearly  relied  upon 
in  the  court  below,  but  must  have  been  ex- 
pressly decided  bj  the  court  below,  or 
necessarily  decided  in  reaching  its  judg- 
ment; and  it  is  further  the  rule  ot  this 
court  that,  where  the  opinion  of  the  court 
below  is  brought  to  this  court,  and  shows 
that  the  court  below  refused  to  entertain 
jurisdiction,  the  writ  ot  error  will  be  dis- 
miraed  for  lack  of  a  Federal  question ;  and 
this  is  true  even  though  there  might  have 
arisen  a  Federal  question,  and  it  might  have 
been  decided  had  the  court  entertained  ju- 
risdiction. 

Semple  v.  Hagar,  4  WaU.  431,  IS  L.  ed. 
402;  Smith  v.  Adsit,  16  WalL  185,  21  L.  ed. 
310;  Jacks  V.  Helena,  115  U.  S.  288.  29  L. 
ed.  392,  0  Sup.  Ct.  Rep.  39;  California  v. 
HoIUday,  169  U.  S.  415,  40  L.  ed.  202,  IV 
Sup.  Ct.  Bep.  53;  Cox  v.  Texas.  202  U.  S. 
446.  60  h.  ed.  1099,  26  Sup.  Ct.  Rep.  671; 
De  Lamar'a  Nevada  Gold  Min.  Co.  v.  Neebitt, 
177  U.  8.  623,  44  L.  ed.  872,  20  Sup.  Ct.  Rep. 
715 ;  Endowment  Benev.  Asso.  v.  Kansas,  120 
U.  B.  103.  30  L.  ed.  593.  7  Sup.  Ct.  Rep.  499; 
Blackburn  v.  Portland  Gold  Min.  Co.  175 
U.  S.  671.  44  L.  ed.  276,  20  Sup.  Ct.  Bep. 
222,  20  Mor.  Min.  Rep.  358. 

The  question  as  to  who  had  acquired  this 
priority  of  poasesaioD  wss  not  a  Federal 
question,  but  a  pure  question  of  fact,  upon 
which  the  decision  of  the  state  court  was 
conclusive.  No  construction  waa  put  upon 
the  statute;  no  question  arose  under  it;  but 
a  preliminary  question  waa  to  be  decided 
before  the  statute  became  material,  and 
that  was  whether  defendants  were  first  In 
p09seB!>ion  ot  the  land.  Even  it  priority  of 
possession  had  been  shown,  it  would  still 
have  been  necessary  to  prove  that  dcfend- 
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ant**  rigbt  to  the  use  of  the  water  wu  rec- 
ognized ajid  acknowledged  by  ocal  cuBtomE, 
laws,  and  decieioiiH, — alt  of  which  were 
quMtioos  ol  state  law.  The  juriadiction 
of  this  court  in  this  ctasa  of  caset  does  not 
ertend  to  questions  of  fact  or  of  local  law, 
which  are  tnerelj  preliminary  to,  or  the 
posHiblc  basis  of,  a  Federal  question. 

Telluridc  Power  Transmission  Co.  v.  Bio 
Grande  Western  R.  Co.  176  U.  S.  639,  44 
L.  ed.  30j,  20  Sup.  Ct.  Rep.  248;  Telluride 
Power  Transmission  Co.  v.  Rio  Qrande 
Western  R.  Co.  1S7  U.  S.  669,  47  L.  ed. 
307,  23  Sup.  Ct.  Rep.  178;  Myrtle  v.  Nevada, 
C.  &  0.  R.  Co.  137  Fed.  193. 

This  court  has  repeatedly  ruled  that  there 
ii  no  jurisdiction  in  the  courts, — this  court 
and  other  Federal  courts  as  well  as  itate 
courts, — of  the  questions  affecting  public 
land  raised  upon  plaintiff  in  error's  com- 
plaint; that  the  courts  have  no  jurisdiction, 
either  to  control  the  public  land  or  the  ac- 
tion of  the  government  in  connection  there- 
with, before  patent  shall  have  isauod  and 
until  the  land  shall  have  ceased  to  be  public 
land. 

Cragin  v.  Powell,  128  U.  S.  891,  32  L.  ed. 
.WS,  9  Sup.  Ct.  Rep.  203;  United  States  v. 
Schurz.  102  U.  S.  378,  26  L.  ed.  167; 
Stoneroad  v.  Stoneroad.  158  U.  S.  240,  3S 
L.  ed.  BB8,  16  Sup.  Ct.  Rep.  822;  Russell  v. 
Maxwell  Land  Grant  Co.  158  U.  S.  253,  39 
L.  ed.  B71,  15  Sup.  Ct.  Rep.  827;  Knight 
V.  United  T.and  Asso.  142  U.  S.  lai,  36 
L.  ed.  974,  12  Sup.  Ct.  Rep.  258;  Kirwan 
V.  llurpliy,  189  U.  S.  35,  47  L.  ed.  6»8,  23 
Sup.  Ct.  Rep,  599;  Rumbird  v.  Avery,  195 
U.  S.  480,  49  L.  ed.  28C,  25  Sup.  Ct.  Rep. 
123;  Michignn  Land  &  Lumber  Co.  v.  Rust, 
168  U.  S.  589,  42  L.  ed.  591,  IS  Sup.  Ct. 
Rep.  208;  Brovi-n  v.  Hitchcock,  173  U.  S. 
473,  43  L.  cd.  772.  10  Sup.  Ct.  Rep.  485; 
Orrgon  v.  Hitchcock,  202  U.  S.  80,  60  L.  ed. 
035,  26  Sup.  Ct.  Rep.  508;  Columbia  Canal 
Co.  V.  Benham,  47  Wash.  249,  126  Am.  St. 
Bep.  901,  91  Fac.  9G1. 

Tn  this  kind  of  an  action  the  plaintiff, 
if  he  prevails  at  all,  must  prevail  upon  the 
strength  of  his  own  title,  and  not  upon 
the  weakness  of  that  of  the  adversary.  The 
basis  of  this  claim  ia  a  poaaessory  right. 

George  v.  Columbia  &  F.  S.  R.  Co.  38 
Wash.  4B3,  BO  Pac.  787;  Helm  v.  Johnson, 
40  Wash.  422,  82  Pac.  402;  Humphries  v. 
SorensoD,  33  Wash.  G70,  74  Pac.  090;  Sey- 
mour v.  Dufur,  63  Wash.  860,  102  Pac.  766. 
The  elassifl cation  of  the  public  lands  for 
the  purposes  of  disposition  under  the 
various  acts  of  Congress  is  a  part  of  the 
duty  imposed  hy  law  upon  the  Secretary  of 
the  Interior;  and  even  after  patent  has 
issued,  his  determination  cannot  be  reversed 
.  by  ■  mere  Intruder  without  title. 
S8  L.  ed. 


Ehrhardt  v.  Hogaboom,  lis  U.  S.  67,  29 
L.  ed.  348,  6  Snp.  Ct.  Rep.  IIST. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  case  originated  in  the  superior  court 
of  Spokane  counfy,  Washington,  and  in- 
volves the  present  right  of  possession  of  a 
tract  of  unsurveyed  public  land,  containing 
about  76  acres,  in  that  county. 

Considerably  abridged,  the  facta  stated  in 
the  Lomplaint  are  these:  In  1877,  when  the 
public  lands  in  that  vicinity  were  surveyed, 
an  area  embracing  approximately  1,200 
acres  was,  by  the  wrongful  act  or  error  of 
the  surveyor,  omitted  from  the  survey  and 
meandered  as  a  lake,  when  in  truth  it  woa 
not  such,  but  was  agricultural  land  sus- 
ceptible of  cultivation.  That  area  still  re- 
mains unsurveyed  and  includea  the  tract  in 
question.  On  October  30,  1909,  this  tract 
was  unappropriated  public  land,  open  to 
aettlement  under  the  homestead  law  of  the 
United  SUtea.  On  that  day  the  plaintiff, 
being  in  every  way  qualified  so  to  do,  mads 
actual  settlement  upon  the  tract  with  the 
purpose  of  acquiring  the  title  under  tliat 
law  by  a  full  and  bona  flde  compliance  witli 
its  requirements,  and,  in  furtherance  of  titat 
purpose,  erected  upon  the  tract  a  habitable 
frame  dwelling,  'umisbed  the  same  with  all 
necessary  household  goods,  entered  into  pos- 
session of  the  tract,  and  established  [4ST] 
bis  actual  residence  thereon.  Shortly  there- 
after, during  tbe  continuance  of  liis  posses- 
sion and  residence,  the  defendants,  with  the 
wrongful  purpose  of  preventing  him  from 
complying  with  the  requirements  of  the 
homestead  law,  and  of  subjecting  the  tract 
to  their  own  use,  unlawfully  compelled  bini 
to  withdraw  therefrom  and  remain  away; 
and  when  the  action  woa  commenced,  a  fen 
months  later,  they  were  wrongfully  witli- 
bolding  the  tract  from  liim,  and  were  them- 
selves mere  trespassers  thereon.  It  also  was 
alleged:  "That  in  order  to  comply  with  tile 
requirements  of  the  homestead  law  of  the 
United  SUtes,  and  to  acquire  title  to  the 
land  so  settled  upon  by  this  plaintiff,  as 
aforesaid,  under  said  law,  it  becomes  and  is 
necessary  for  this  plaintiff  to  reside  upon 
and  cultivate  such  land,  and  to  have  possua- 
Bion  thereof  for  a  period  of  Hve  years;  and 
unlesa  this  plaintiff  can  reside  upon,  cul- 
tivate, and  have  posseasion  of  said  land  for 
snd  during  such  period  of  time  from  and 
kfter  his  said  settlement,  this  plaintiff  can- 
not comply  with  the  requirements  of  the 
homestead  law  of  the  United  States,  and 
sustain  and  mai:.tain  bis  rights  to  said  land, 
snd  acquire  title  thereto  from  the  govern- 
ment of  the  United  States  under  the  home- 
itead  law  of  the  United  States."  The  prayer 
was  for  a  judgment  eatablishlug  tbe  plain- 

L,,„,., Google     •" 


SUPREME  COURT  OF  TBE  UKITKD  STATES. 


Oct.  Term, 


titTt  right  ta  the  pOMCMion,  declaring  the 
JefendaDts  were  wituout  any  riglit  tliereto, 
and  awarding  costa. 

'i  he  defeudanta  demurred  upon  tlie 
grounds  that  the  complaint  did  not  itate 
facts  sufficient  to  constitute  a  cause  of 
tion,  and  that  trie  court  was  without  juria- 
dictiOD  of  the  subject- matter.  The  demurrer 
was  auetained,  and,  the  plaintiff  decting  to 
atand  upon  bis  complaint,  a  judgment  of  di 
miaaal  was  entered.  An  appeal  reaulted  i 
an  aOirmaoce  by  tlie  supreme  court  of  the 
BUte,  which  held,  lirat,  that  the  land  was 
not  subject  to  settlement  under  the  home- 
stead law,  because  the  aurvejor  had  deaig- 
uated  and  meandered  it  as  a  lake;  and,  see- 
DDd,  that  [458]  only  the  Land  Department 
could  undo  and  correct  the  wrong  or  error  of 
the  surreyor  In  that  regard.  62  Wash.  £72, 
114  Pac.  fiOl.  To  secure  a.  reversal  of  the 
Judgment  the  plaintiff  prosecutes  this  writ 

Although  challenged  by  the  defendants, 
our  jurisdiction  doe*  not  admit  of  any 
doubt.  Ibe  plaintiff  asserted  a  right  to 
settle  upon  the  land  notwithstanding  the 
wrongful  act  or  error  of  the  surveyor  in 
designating  and  meandering  it  as  a  lake, 
and  also  a  right  to  remain  in  possession  to 
the  end  that  he  might  perform  the  acts  es- 
sential to  the  acquiaition  of  the  title;  and 
he  expressly  predicated  these  rights  upon 
tbe  homettead  law  of  the  United  States. 
The  decision  was  against  the  rights  ao 
claimed,  and  this  brings  the  case  within 
%  709  of  the  Rerised  SUtutes  (U.  S.  Comp. 
SUt.  IBOI,  p.  675)  now  |  237  of  the  Judicial 
Code  [36  SUt.  a'  L.  1166,  chap.  231,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  227]. 

The  state  courts  seem  to  have  proceeded 
upon  the  theory  (a)  that  the  Hurveyor's  ac- 
tion in  designating  and  meandering  the 
1,200-acre  area  as  a  lake  operated  as  an 
authoritative  determination  that  it  was 
not  agricultural  land,  hut  a  permanent  body 
of  water;  and  (b)  that  this  determination, 
while  remaining  undisturbed  by  the  Land 
Department,  took  the  land  without  the 
operation  of  the  settlement  laws,  including 
the  homestead  law.  But  in  this  there  was  a 
misconception  of  the  authority  of  the  sur- 
veyor. He  was  not  invested  with  power  to 
determine  the  character  of  the  laud  which 
he  surveyed  or  left  unsurveyed,  or  to  classi- 
fy it  as  within  or  without  the  operation  of 
particular  law*.  All  that  he  was  to  do  in 
that  regard  was  to  note  and  report  its  char- 
acter, as  it  appeared  to  him,  as  a  means  of 
enlarging  the  source*  of  information  upon 
that  subject  otherwise  available.  In  Barden 
v.  Northern  P.  B.  Co.  35*  U.  S.  288,  292, 
320,  38  L.  ed.  992,  993,  900,  14  Sup.  Ct. 
Rep.  1030,  in  disposing  of  a  contention  that 
the  lands  there  in  questiMi  had  been  deter- 
e8« 


mined  and  reported  by  the  surveyor  as  agri- 
cultural, and  not  mineral,  and  that  the  deter- 
mination and  report  remained  in  force,  this 
court  said:  "Bat  [459]  the  conclusive  an- 
swer to  such  allied  determination  and  re- 
port is  that  the  matters  to  which  they  relate 
were  not  left  to  the  Surveyor  General. 
Neither  he  nor  any  of  hia  subordinates  was 
authorized  to  determine  Gualfy  the  charac- 
ter of  any  lands  granted,  or  make  any  bind- 
ing report  thereon.  Information  of  the  char- 
acter of  all  lands  surveyed  is  required  of 
surveying  officers,  so  far  as  knowledge 
respecting  them  is  obtained  in  tbe  course  of 
their  duties,  but  they  are  not  clothed  with 
authority  to  especially  examine  as  to  these 
matters  outside  of  their  other  duties,  or 
determine  them, -nor  does  their  report  have 
any  binding  force.  It  is  simply  an  addition 
made  to  the  general  informstion  obtained 
from  different  sources  on  the  subject."  So, 
if  the  area  designated  and  meaudered  as  a 
lake  was  in  truth  agricultural  land  sus- 
ceptible of  cultivation,  as  alidad  in  the 
complaint  and  admitted  by  the  demurrer,  it 
was  as  much  public  land  alter  the  survey, 
and  .".s  much  within  the  operation  of  tbe 
settlement  laws,  as  if  its  true  character  had 
been  reported  by  the  surveyor.  It  merely 
was  left  unsurveyed.  See  Niles  v.  Cedar 
Point  Club,  17S  U.  S.  300,  308,  44  L.  ed.  171. 
174,  20  Sup.  Ct.  Rep.  124;  French-Glenn 
Live  Stock  Co.  v.  Springer,  185  U.  S.  47,  4« 
L.  ed.  800,  22  Sup.  Ct.  Rep.  563-,  Security 
Land  t  Exploration  Co.  v.  Bums,  193  U.  S. 
167,  187,  48  L.  ed.  662,  674,  24  Sup.  Ct. 
Rep.  425;  Scott  V.  Lattig,  227  U.  S.  229, 
241,  57  L.  ed.  490,  495,  44  L.RJ..{N.S.) 
107,  33  Sup.  Ct.  Rep.  242. 

It  will  be  perceived  that  we  are  not  speak- 
ing of  Isnd  which  was  covered  by  a  perma- 
nent body  of  water  st  the  time  of  the 
survey,  and  thereafter  was  laid  bare  by  a 
subsidence  of  the  water,  nor  yet  of  compara- 
tively small  areas  which  sometimes  lie  with- 
in meander  lines  reasonably  approximating 
the  shores  of  permanent  bodies  of  water. 
See  Home  t.  Smith,  150  U.  S.  40,  40  L.  ed. 
69,  16  Sup.  Ct.  Rep.  OSS;  Kean  v.  Calumet 
Canal  t  Improv.  Co.  190  U.  S.  452,  47  L.  ed. 
1134,  23  Sup.  Ct.  Rep.  051 ;  Hardin  v.  Shedd, 
190  U.  S.  608,  47  L.  ed.  1166,  23  Sup.  CL 
Rep.  886.  Neither  are  we  concerned  with 
a  collateral  attack  upon  a  public  survey,  as 
was  the  case  in  Cragin  v.  Powell,  128  U.  8. 
801,  33  L.  ed.  6Se,  9  Sup.  Ct.  Rep.  203,  and 
Stoneroad  v.  Stoneroad,  158  U.  S.  240,  3» 
L.  ed.  966,  15  Sup.  Ct.  Rep.  822,  for  the 
plaintiff  is  not  asking  that  any  of  tha  linca 
of  the  survey  be  rejected  or  altered,  hot 
only  that  a  possessory  right  acquired  [460] 
by  settlement  upon  public  land  confeaacdly 
left  unsurveyed  be  protected. 

The  homestead  law  iu  terms  subjects  mt- 
»S  V.  s. 
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ourrejed  public  lAndt,  if  agricultural  ADd 
unappropriated,  to  ■ettlement  bj  peraone 
having  tbe  requisite  quail QcatioiiB  and  in- 
tending to  complf  with  ita  requirements  aa 
a  meana  of  acquiring  the  title,  and  alao 
plainly  confers  upon  the  pettier  tbe  right  at 
poasession,  without  which  compliance  with 
those  requirements  would  be  Impoisible. 
Rev.  SUt.  3S  22S9  et  seq.;  U.  S.  Comp. 
Stat.  1901,  p.  I3S8-,  act  Maf  14,  ]880, 
21  SUt.  at  L.  140,  chap.  89,  3  3 ;  U.  S.  Comp. 
Stat.  leOl,  p.  1392;  Rev.  Stat.  S  2260;  act 
March  3,  1891,  26  Stat,  at  L.  1095,  chap. 
.-iSl,  i  5,  U.  S.  Comp.  Stat.  1901.  p.  1635; 
United  States  t.  Waddell,  112  U.  S.  76,  80, 
2a  L.  ed.  073,  874,  G  Sup.  Ct.  Rep.  35; 
Sturr  V.  Beck,  133  U.  S.  641,  S47,  33  L.  ed. 
761,  784,  10  Sup.  Ct.  Rep.  350;  Nelson  v. 
Northern  P.  K.  Co.  188  U.  S.  108,  125.  47 
L.  ed.  408,  413,  23  Sup.  Ct.  Rep,  302 ;  Scott 
v.  Lattig,  227  U.  S.  229,  240,  57  L.  ed.  490, 
495,  44  L.R.A.(N.S.)  107,  33  Sup.  Ct.  Rep. 
242;  Wadkins  v.  Producers'  Oil  Co.  227  U. 
S.  3B8.  373.  57  L.  ed.  551,  555,  33  Sup.  Ct. 
Rep.  380.  So,  it  clearly  appears  from  the 
allegations  of  the  complaint,  as  admitteil 
by  the  demurrer,  that  the  land  in  question 
was  open  to  homestead  settlement  when  the 
plaintiff  settled  thereon;  that  hj  his  settle- 
ment and  subsequent  acta  lie  acquired  an  in- 
ceptive homestead  right  which  entitled  him 
to  the  possession;  and  that  the  defendants, 
in  forcing  him  to  withdraw  from  the  land, 
and  in  then  withholding  the  same  from  him, 
wrongfully  invaded  this  possessory  right. 

The  question  of  the  jurisdiction  of  the 
court  of  flrst  instance,  although  not  difficult 
of  solution,  remains  to  be  noticed.  It  was 
not  held  by  the  appellate  court  that  tbe 
jurisdiction  of  the  former  under  the  local 
laws  was  not  broad  enough  to  enable  it  to 
entertain  the  action  and  award  appropriate 
relief,  but  only  that  this  jurisdiction  could 
not  he  exerted  consistently  with  the  laws 
of  Congress;  and  this  upon  the  theory  that 
tbe  latter  invested  the  Land  Department 
with  exclusive  authority  to  deal  with  the 
subject. 

It  is  true  that  the  authority  to  make 
surveys  of  the  public  lands  is  conHded  to  tbe 
Land  Department,  and  that  [461]  the  courts 
possess  no  power  to  reviBC  or  disturb  its  ac- 
tion in  that  regard;  but  here  tbe  court  was 
not  asked  to  make  a  survey  or  to  revise  or 
disturb  one  already  made.  As  has  been  in- 
dicated, the  land  in  question  was  not 
surveyed,  but  left  unsurveycd;  and  the 
plaintiff,  whose  possession  under  a  lawful 
homestead  settlement  had  been  invaded  and 
interrupted  by  mere  trespasses,  was  sock- 
ing a  return  of  the  possession  to  the  end 
that  he  might  continue  his  riglitful  efforts 
to  earn  tbe  title.  In  short,  it  was  not  a 
survey,  but  the  right  ot  possession  under  an 
AS  Zi.  ed. 


Inceptive  htHDestead  claim,  that  was  in  quea- 

Generally  speaking,  it  alao  is  true  that 
It  is  not  a  province  of  the  courts  to  inter- 
fere with  the  Land  Department  in  the  ad- 
ministration of  the  public-land  laws,  and 
that  they  are  *i  be  deemed  in  process  of 
administration  until  the  proceedings  for  the 
acquisition  of  tbe  title  terminate  in  the  isau- 
ing  of  a  patent.  But  no  interference  witli 
that  Department  or  usurpation  of  its  fun-- 
tions  was  here  sought  or  involved.  It  haa 
not  been  invested  with  authority  to  redress 
or  restrain  trespasses  upon  posseaaocy 
rights,  or  to  restore  the  possession  to  lawful 
claimants  when  wrongfully  dispossessed. 
Congress  has  not  preacribed  the  forum  and 
mode  in  which  such  wrongs  may  be  re- 
strained and  redressed,  as  doubtless  it 
could,  but  has  pursued  the  policy  of  per* 
mitting  them  to  be  deslt  with  in  the  local 
tribunals  according  to  local  modes  ot  pro- 
cedure. And  the  exercise  of  this  jurisdic- 
tion has  been  not  only  sanctioned  by  the 
appellate  courts  in  many  of  the  public-land 
states,  but  also  recognized  and  approved  by 
this  court.  Woodsides  v.  Rickey,  1  Or.  108: 
Colwell  V.  Smith,  1  Wash.  Terr.  92;  Ward  t. 
Moorey,  1  Wash.  Terr.  104,  107;  Arment 
V.  Hensel,  5  Wash.  152,  31  Pac.  404;  Ful- 
mete  v.  Camp,  20  Colo.  40.?,  39  Pac.  407; 
Wood  V.  Murray,  Sfi  Iowa,  G05,  52  N.  W. 
356;  Matthena  v.  O'Brien,  84  Minn.  605,  88 
N.  W.  12;  Zimmerman  v.  MeCurdy,  15  N. 
D.  79,  108  -1.  W.  126,  12  Ann.  Cas.  29; 
Whittaker  v.  Pendola,  78  Cal.  200,  20  Pac 
880;  Sproat  v.  Durland,  2  Okla.  24,  45,  36 
Pac.  682,  886;  Peckham  v.  Faught,  2  Okla. 
173,  37  Pac.  1085;  [462]  Lytle  v.  Arkansas. 

22  How.  ]93,  205, 10  L.  ed.  308,  310;  Marques 
V.  Friable,  101  U.  S.  473,  475,  25  L.  ed.  800, 
801;  Elack  T.  Jackson,  177  U.  8.  3*9,  44 
L.  ed.  801,  20  Sup.  Ct.  Rep.  648;  United 
States  V.  Buchanan,  232  U.  S.  72,  ante,  511, 
34  Sup.  Ct.  Rep.  237.  See  also  Cosmoa  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.  190  D. 
S.  301,  308,  315,  47  L.  ed.  1084,  1070,  1073, 

23  Sup.  Ct.  Rep.  692;  Humbird  t.  Avtrj, 
195  U.  S.  4S0,  G04,  49  L.  ed.  286,  297,  S5 
Sup.  Ct.  Rep.  123;  Bunker  Hill  A  B.  H.  ft 
Concentrating  Co.  v.  United  States,  228  U. 
5.  548.  660,  57  L.  ed.  345,  346.  33  Sup.  Ct. 
Rep.  138.  It  was  well  said  by  the  supreme 
court  ol  Oklahoma  in  Sproat  t.  Durland,  2 
Okla.  24,  46,  36  Pac.  882:  "To  say  that  no 
relief  can  be  granted,  or  that  our  courts  are 
powerless  to  do  justice  between  litigants 
in  this  class  of  cases,  pending  the  settlement 
of  title  in  the  Lsnd  Department,  would 
be  the  announcement  of  a  doctrine  abhorrent 
to  a  sense  of  common  justice.  It  would 
encourage  the  strong  to  override  the  weak; 
would  place  a  premium  upon  greed  and  Uhe 
use  of  force,  and  in  many  inatances  lead  to 
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bloodsbed  and  crime.    Sach  a  Btate  of  ftlTaira  Certiorari  —  lo  clrcolt  conn  ot  appeals 

IB  to  be  avoided;  and  tlie  courts  should  not  ^  Bubatitute  (or  writ  of  error  or  ap- 

hoaitate  to'  invoke  the  powers  inherent  in  peal. 

thetn  and  lend  their  aid.  in  every  way  poaii-  ^.^-J^"  employw/nt  of  a  writ  of  certiorari 

ble,  in  aid  of  iurtice  by  preventiig  mcroach-  ^'^^   ^  'J '**"''  ""™"  """^.fiT 

'  .              .1              '  "^      1  u.      .      i.i  _  P^"  to  correct  mere  errors  committed  by 

menta  upon  the  poueuory  rights  of  settlers,  ^^   ^^^^   i„    ^^^^   eiercise   of    ita    Uwful 

or  by  equiUbly  adjusting  their  differences.  juri*diction   in   rendering   an    interlocutory 

We  are  accordingly  ot  opinion  that  the  judgment  which  may  be  corrected  upon  writ 

laws  of  Congress  interposed  no  obstacle  to  of   error   from    the   final   judgment   is   not 

the   jurisdiction   of   the   court   ot   first   in-  contemplated  by  the  provision  of  the  Judi- 

stanee,  and  that,  instead  of  dismissing  the  cial  Code,  g  262,  which  empowers  the  Sn- 

case.  it  should  have  proceeded  to  an  appro-  P""""  Court  of  the  United  SUtes  to  is«]e 

priate  disposition  of  the  asserted  right  of  '»   ""t«  "o*  "pec'S^Hy   provided   for   by 

t,      -n         Liiir<i      I.,    I  statute   which   may    be    necessarv    for    the 

poaacMiion.     See  Rem.  i  Bal.  Cede.  Wash.  ,„„i,^   „f   ij,  jurisdiction,   and"  agreeabie 

I  H2;   Second   Employers'  Liability   Cases  to  the  usage  and  principlea  ot  law. 

(Hondou  T.  New  York,  N.  H.  t  E.  R.  Co.)  [For  other  cnses,   see  Certiorari,  1.   b,  2,  la 

S28  U.  S.  1,  65-fifl,  68  L.  ed.  327,  348-^50,  ^lse»  Sop.  Ct.  IBOe.] 
SB  L.R.A.IN.S.)  44,  SS  Sup.  Ct.  Rep.  IBS, 

1  N.  C.  C.  A.  875.  INo.  565.] 
Judgment  reversed. 

Argued  January  12  and  13,  1814.    Decided 

February  24,  1914. 
[463]  UNITED  STATES,  Plff.  in  Err., 

V.  T  N  ERROR  to  the  United  SUtes  Circuit 

PAUL  BEATTY  et  al.  1    Court  ot  Appeals  for  the  Fourth  Circuit 

(See  S.  C.  Reporter's  ed.  463-468.)  ">  «"*"   "   J"dg"ent  which,   reversing   a 

judgment   of    the    District   Court    for    tha 

Error   to   drenlt   ooart   ot   appeals   -  Western  District  of  Virginia  in  conderana- 

f    i   ,'"'•«»*"»;      _,.       ,     .       ., .  tion  proceedings,  directed  that  the  compen- 

1,  A  judgment  of  a  Federal  circuit  court  ,i       i            zT-     j              iu         v       j.  ■   • 

of  appeils  which  reverses  the  judgment  of  ""?"  *«  ""rtainrf  anew  through  a  trial 

a  district  court  in   condemnation   proceed-  ^7  J^T;     DismiBsed   for  want  of  juriadic- 

inga,  vacates  the  commissioners'  award  to  tion.     Also  a 

the  owners  of  the  property  taken,  and  re-  pETITION   for   a  Writ   of  Certiorari   to 

quires    that    compensation    lie    ascertained  £^   review  the  same  judgment.    Denied, 

anew  through  a  trial  by  jury,  U  essentially  gge  same  case  below,  122  C.  C,  A.  16,  20» 

inter iocutoiy,    and    cannot    be   the   subject  p-^   g20 

of   a  writ  of   error   from   the   Federal   Su-  —1.  »J.j_  __  ...♦.j   ;„   .k-  ..«:_;.... 

~      ,  The  facta  are  stated  id  the  opinion. 

ireme  Court. 

id  Error.  I,  d..  Solicitor  General  Davis  argued  the  cause, 
and,  with  Mr.  W.  C.  Herron,  filed  a  brief 


fl 

Is  DIcest  Sap.   Ct. 

Certiorari  —  to  circuit  court  of  appeals  ,         ,  .   ..„  , 

—  when  allowed.  '""■  pl»intiff  i- 

Z.  The  power  eonferred  upon  the  Federal        ^^^    ^    H,l         j^^^„  l„d  D.  C. 

L^^.q^freTy'^w^t^-^'l^ra'ri^tS'^t^'s^  O-rUhcrty   argued   the   cause    and     wiU. 

in  the  circuit  courto  of  appeals  be  certified  "'■  f  ».  Jackson,  filed  a  brief  for  defend- 

for  review  and  determination  in  the  former  ^nts  in  error, 
court,  is  plainly  confined  to  that  class  of 

cases  in  which,  according  to  the  proTieions        Mr.  Justice  Tan  Devanter  delivered  the 

of  II  128  and  241  ot  such  Code,  the  final  opinion  ot  the  court: 

Judgments  and  decrees  ot  those  courts  are        This  was  a  statutory  proceeding  by  the 

not  reviewable  upon  appeal  or  writ  of  er-  United  States  to  acquire  tor  public  use,  by 

Iror  other  ca.es,  see  Certiorari,  II.  s.  In  Dl-  «>i'd™''»tion    under   judicial   process,   cer- 

scat  Bap.  Ct.  1908.1  tain  land  in  Warren  county,  in  the  western 

NOT..-AS  to  what  judgments  or  decrees  district  of  Virginia.    It  was  baaed  upon  two 

are  final  tor  purposes  olrSiew— see  notes  to  congressional  enactments:    One,  a  provision 

Gibbons  V.  Ogden,  5  L.  ed.  U.  S.  302,  and  i"  the  •™?  appropriation  act  of  March  3, 

SehloBser  v.  Hemphill.  40  L.  ed.  U.  S.  1001.  :I011  (36  Stat,  at  L.  1037,  1049,  chap.  209). 

On  the  appellate  jurisdiction  of  Federal  appropriating  "not  to  exceed  two  hundred 

Supreme  Court   over  circuit  eourte  of  ap-  thousand  dollars  for  the  purchase  ot  land  ac- 

p^S— MO  note  to   Bagler  v.  General   Fire  eessible  to  the  horse-raisins  section  of  the 

fcxtoiguisher  Co.  53  L.  ei  U.  S   605.  ^^.^^  „,  Virgin!.,  for  the  assembling,  gra«. 

Ob     certiorari     from     Federal     Supreme  ,  .   .     >   ■  .  v  u     \r  * 

Court  to  circuit  courU  of  appeals-se;  note  '"S-  "»'*   training  of  hors^i   purcha«d   tor 

to   United   SUtes   v.   Dickinson,   53   L.   ed.  *^^   mounted  service;      and   the  other,  the 

U.  S.  711.  ■«*  o*  August  1,  1888  (2*1  SUt.  at  L.  337, 
#■##  ,--      MS  U.  S. 
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ehAp.  72B,  V.  S.  Comp.  SUt.  IBOl,  p.  2610) 
which  r«adB  u  follows: 

"That  in  evtry  case  in  which  the  Secre- 
tary of  the  TreaBury,  or  kdj  other  olBcer 
of  the  government,  hu  been,  or  hereafter 
■hail  be,  authorized  to  procure  real  estate 
for  the  erection  of  a  public  building  or  for 
other  public  naea,  he  ahalt  be,  and  hereby 
is,  authorized  to  acquire  the  Bane  for  the 
United  States  by  condemnation,  under  judi- 
cial process,  whenever,  is  bis  opinion,  it  is 
necessary  or  adTantageous  to  the  govern- 
ment to  do  BO;  and  the  United  States  cir- 
cuit or  district  courts  of  the  district  where- 
in such  real  estate  is  located  shall  bare 
jurisdiction  of  proceedings  for  such  cou' 
demuation,  and  it  shall  be  the  duty  of  the 
Attorney  Qeneral  of  the  United  States,  upon 
every  application  of  the  Secretary  of  the 
Treasury,  under  this  act,  or  such  other 
officer,  to  cause  proceedings  to  be  com- 
nenecd  [46 S]  for  condenmetion,  within 
thirty  days  from  the  receipt  of  the  applica- 
Uon  at  the  Department  of  Justice. 

"Sec.  2.  The  practice,  pleadings,  forma, 
and  modes  of  proceeding  in  causes  ariqin); 
under  the  provisions  of  this  act,  shall  con- 
form, as  near  as  may  be,  to  the  practice, 
pleadings,  forms,  and  proceedings  existing 
at  the  time  in  iil;e  causea  in  the  courts  of 
record  of  the  state  within  whicli  such  cir- 
cuit or  district  courts  are  held,  any  rule  of 
the  court  to  the  contrary  notwithstanding." 

The  proceeding  was  initiated,  under  tlic 
Attorney  General's  direction,  by  a  petition 
filed  in  the  district  court  of  tlie  Unitrd 
States  for  tbe  district  wherein  the  land  i» 
situate,  praying  for  the  appointment  of 
commissioners,  according  to  the  lew  of  the 
state,  to  ascertain  the  just  compensation  to 
be  paid.  Due  notice  having  been  given,  the 
owners  appeared  and  interposed  objections 
to  the  proceeding;  all  of  which  having  been 
considered  and  overruled,  an  order  was  en- 
tered appointing  commissioners  agreeably 
to  the  prayer  in  the  petition  and  to  the 
state  statute.  The  commissionerB  viewed  the 
land,  heard  tbe  evidence,  fixed  the  com- 
pAiaatioD  at  ujtwards  of  $30,000,  and  re- 
turned into  the  district  court  a  report  of 
their  proceedings  and  ascertainment.  Ex- 
ceptions to  tbe  report  were  filed  by  the 
ownen,  and,  after  a  bearing,  were  over- 
ruled; whereupon  a  judgment  waa  entered, 
confirming  the  report.  198  Fed.  264.  Tbe 
owners  carried  the  eause  to  tlie  circuit 
court  of  appeals,  and  that  court,  being  of 
opinion  that  tbe  7th  Amendment  to  the  Con- 
stitution, preserving  the  right  of  trial  bv 
jury,  embraces  such  a  proceeding,  reversed 
the  judgment,  with  a  direction  that  the  com- 
pensation be  determined  upon  a  trial  be- 
fore a  common-law  jury.  122  C.  C.  A.  IB. 
£03  Fed.  020.  The  United  States  then  sued 
S8  Hi.  ed. 


out  the  present  writ  of  error,  and  subae- 
queutly  presented  a  petition  praying  that 
the  judgment  of  the  circuit  court  of  ap- 
peals be  reviewed  upon  writ  of  certiorari, 
if  the  writ  of  error  should  be  regarded  as 
premature.  [4S6]  Consideration  of  this 
petition  was  postponed  to  the  hearing  npon 
the  writ  of  error. 

As  the  proceeding  was  begun  by  the  Unit- 
ed States,  and  the  amount  in  controversy 
greatly  exceeds  $1,000,  besides  costs,  there 
can  be  no  doubt  that  tbe  case  is  one  in  which 
a  final  judgment  in  tbe  circuit  court  of  ap- 
peals may  be  reviewed  by  this  court  npon 
a  writ  of  error.  Judicial  Code,  §3  128,  S41 
[36  SUt  at  L.  1133,  1157,  chap.  231,  V. 
S.  Comp.  Stat.  Supp.  1911,  pp.  103,  229], 
But  the  judgment  rendered  in  that  court 
is  not  final  either  in  form  or  Bubstance.  It 
reverses  the  judgment  in  the  district  court, 
vacates  the  commissioners'  award,  and  rC' 
quires  that  the  compensation  be  ascertained 
anew  through  a  trial  by  jury.  Thus,  it  puts 
at  large  the  principal  matter  in  controversy, 
and  refers  it  to  tlie  district  court  for  solu- 
tion in  tbe  mode  Indicated,  It  is  therefor* 
essentially  interlocutory,  end  cannot  be  the 
subject  of  a  writ  of  error  from  this  coart. 
Tracy  v.  Holcombe,  24  How.  426,  IS  L.  ed. 
742;  MacfarUnd  v.  Brown,  187  U.  B.  230, 
47  L.  ed.  169,  23  Sup.  Ct.  Rep.  105;  United 
SUtes  V.  Kiall,  174  U.  S.  3S5,  43  L.  cd. 
1017,  10  Sup.  Ct.  Rep.  712;  Qcrman  Nat. 
Bank  V.  Speckert,  181  U.  S.  405,  400,  4E 
L.  ed.  926,  927,  21  Sup.  Ct.  Rep.  6B8.  II 
it  be  erroneous,  and  ultimately  operatet 
prejudicially  to  the  United  States,  tha  lat' 
ter  may,  of  course,  secure  its  correction  b; 
a  writ  (rf  error  from  this  court;  but  not  un' 
til  the  ease  proceeds  to  a  final  judgment  in 
the  circuit  court  of  appeals.  United  States 
V.  Denver  &  B.  0.  R.  Co.  101  U.  S.  84,  03, 
4S  L.  ed.  100.  100,  24  Sup.  CL  Rep.  33;  lies- 
senger  v.  Anderson,  226  U.  S.  436,  444, 
66  L.  ed.  1152,  1156,  32  Sup.  Ct.  Rep.  730; 
Zccliendorf  v.  Stelnfeld.  225  U.  S.  44fi,  464, 

56  L.  ed.  1156.  1162,  32  Sup.  Ct.  Rep.  728; 
Union  Trust  Co.  v.  WeathuB,'228  U.  S.  519 

57  L.  ed.  047,  33  Sup.  Ct.  Itep.  603,  and  casei 
cited.  Being  premature,  the  writ  of  erroi 
must  be  dismissed. 

The  power  conferred  upon  this  court  bj 
g  240  of  the  Judicial  Code  to  require,  bj 
writ  of  certiorari,  that  cases  in  the  circuit 
courts  of  appeals  be  certified  here  for  re 
view  and  determination,  is  plainly  confined 
to  that  class  of  cases  in  which,  according 
to  the  provisions  of  SS  128  and  241,  th< 
final  decrees  and  judgments  of  those  courts 
are  not  reviewable  upon  appeal  or  writ  ol 
error;  that  is  to  say,  if  a  case  be  one  whic!' 
may  come  here  under  g  241  by  [467]  appea 
or  writ  of  error  after  a  final  decree  or  jndg 
ment  in  tbe  circuit  court  of  appeals,  it  I' 
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not  •  c«*e  nhicli  tnay  be  brought  here  b.v 
CGrtiorari  under  §  240.  It  ifl  not  intended 
lliftt  tliese  two  modes  of  ezerciiiag  appellate 
autborit;  over  the  circuit  courts  of  appeals, 
one  upon  appeal  or  writ  of  error  and  the 
other  upon  certiorari,  ihall  be  coexistent  aa 
retpects  any  case  or  class  of  caeee,  but  rather 
tliat  the  forioer,  where  it  exists  at  all. 
■hall  be  exclusive.  This  is  fullj  recognized 
in  Lau  Ow  Dew  v.  United  States,  IM  U.  S. 
47,  5S,  36  L.  ed.  340,  344,  12  Sup.  Ct.  Rep. 
517  i  American  Conatr.  Co.  v.  Jacksonville, 
T.  ft  K.  W.  n.  Uo.  14S  U.  S.  372.  385,  37 
L.  ed.  486,  401,  13  Sup.  Ct.  Rep.  758,  and 
Forsjth  V.  Hammond,  1S6  U.  S.  600,  613, 
614,  41  L.  ed.  1095,  lOBO,  IT  Sup.  Ct.  Bep. 

ces. 

This  case  is  not  within  any  of  the  classes 
enumerated  in  the  latter  part  of  %  128, 
and  the  amount  in  coutroversy  is  greatly 
in  excees  of  (1,000,  beaidcs  costs;  so  it  is 
a  case,  as  before  indicated,  in  which  a  final 
judgment  by  the  circuit  court  of  appeals 
may  be  reviewed  by  this  court  upon  writ 
of  error  under  §  241.  And  from  this  it  fol- 
lows that  it  is  not  a  case  which  may  be 
brought  here  by  certiorari  under  g  S40. 

We  do  not  overlook  g  262  of  the  Judicial 
Code  [36  Stat,  at  L.  11S2,  chap.  231,  U. 
8.  Comp.  Stat.  Supp.  1911,  p.  235],  formerly 
t  716  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  ISOl,  p.  580),  which  empowers  this 
court  to  issue  all  writs,  not  apeciScall;  pro- 
vided for  by  statute,  which  may  be  neces- 
sary for  thp  exercise  of  its  jurisdiction,  and 
agreeable  to  the  usages  and  principles  of 
law.  No  doubt,  this  provision  contem- 
plates the  employment  of  the  writ  of  cer- 
tiorari in  instances  not  covered  by  9  240, 
and  affords  ample  authority  for  using  the 
writ  as  an  auxiliary  process,  and,  whenever 
there  is  imperative  necessity  thorefor,  as  a 
means  of  correcting  excesses  of  jurisdiction, 
of  giving  full  force  and  effect  to  existing 
appellate  authority,  and  of  furthering  jus- 
tice in  other  kindred  ways.  American 
Conatr.  Co.  v.  Jacksonville,  T.  k  K.  W.  R. 
Co.  148  U.  S.  372.  380,  37  L.  ed.  460,  489, 
IS  Sup.  Ct.  Rep.  758;  Re  Chetwood,  10^ 
U.  S.  443,  462,  41  L.  ed.  7S2,  788,  17  Sup.  Ct. 
Rep.  385;  Whitney  v.  Dick,  202  U.  S.  132, 
60  L.  ed.  003,  26  Bup.  Ct.  Rep.  584;  Mc- 
aellan  v.  Carland,  217  U.  S.  208,  54  L.  ed. 
702,  30  Sup.  Ct.  Rep.  601.  But  it  may  not 
be  used  under  this  provision  as  a  substitute 
[488]  for  an  appeal  or  writ  of  error  to  cor- 
aitted  in  the  ■  '        ' 


177;  United  States  v.  Dickinson.  213  U.  8. 
02,  102,  53  L.  ed.  711,  710,  20  Sup.  CL  Rep. 
485. 

Here  the  use  sought  to  b«  made  of  the 
writ  is  not  an  admissible  one.  Whether  the 
7th  Amendment,  preserving  the  right  o( 
trial  by  jury,  embraces  a  proceeding  to  con- 
demn land  for  public  use,  was  one  of  the 
questions  arising  for  decision  in  the  circuit 
court  of  appeals.  In  deciding  it,  the  court 
but  exercised  an  undoubted  jurisdiction, 
and  tbis  whether  the  decision  was  right  or 
wrong.  If  wrong,  it  was  a  mere  error,  and 
the  landowners,  having  invited  it,  will  not 
be  heard  to  complain.  The  jury  may  award 
»  less  compensation  than  did  the  commis- 
aloners,  and,  if  so,  the  United  SUtes  will 
hardly  be  in  a  position  to  complain,  in- 
terlocutory rulings  not  infrequently  become 
of  no  importance  by  reason  of  the  final  re- 
sult or  of  intervening  matters,  and  that 
may  be  true  here,  liut  if  the  decision  ulti- 
mately operates  prejudicially  to  the  Unit- 
ed States,  it  can  be  reviewed,  and,  if  need 
be,  corrected  upon  a  writ  of  error  from 
the  final  judgment,  as  before  indicated.  In 
this  situation  we  perceive  no  adequate  rea- 
son for  resorting  to  the  writ  of  certiorari 
under  g  202. 

Writ  of  error  dismissed. 

Petition  for  certiorari  denied. 


UNITED  STATES  and  Ute  Indians. 

(See  S.  C.  Reporter's  ed.  469-478.) 

ClalniM  —  Jurisdiction  of  court  of 
clalmn  —  Indian  depredations, 
A  claim  was  not  pending  before  Congress 
prior  to  the  passage  of  the  Indian  depreda- 
tion act  of  March  3,  1801  (26  SUt.  at  L. 
851.  chap.  538,  U.  S.  Comp.  SUt.  IDOl, 
p.  758),  so  aa  to  prevent  the  application  of 
the  restrictive  clause  in  9  2  of  that  act,  At- 
eluding  from  the  jurisdiction  of  the  court 
of  claims  all  claims  accruing  prior  to  July 
1,  1805,  "unless  the  claim  shall  be  allowcil, 
or  has  been,  or  is,  pending  prior  to  the  pas- 
sage of  this  act,"  where  the  only  claim  for 
the  depredation  in  question  which  had  been 
presented  tn  Congress  was  one  for  reim- 
bursement for  a  depredation  committed  by 
Mormons,  not  by  Indians. 
(For  otbn  cases,  see  Clalma.  145-163,  In  Dl- 
geat  Sup.  Ct.  IQOS.] 


m  lawfnl  jurisdiction.  American  Constr.  Co. 
v.  Jacksonville,  T.  k  K.  W.  R.  Co.  148  U. 
B.  372,  385,  37  L.  ed.  486,  401,  IS  Sup,  Ct. 
Bq>.  758;  Re  Tampa  Suburban  R.  Co.  108 
U.  S.  583,  42  L.  ed.  680,  18  Sup.  Ct.  Rep. 


[Ho.  605.] 


Submitted    December    22,    1013.      Decided 
February  24,   1014. 
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APPEAL  frain  the  Court  of  CUiniB  to  re- 
Tiev  the  diBtuiBMl  of  a  luit  under  the 
iBdiAn  depredation  act.     Affirmed. 

The  facts  are  stated  in   the  opinioo. 

Uenr*.  Harrr  Peiton,  F.  Sprlgg 
Perry,  mni  J.  Wbarton  Clmrk  aubmitted 
the  caiMe  for  appellant: 

A  court  muat  determine  the  meaning  of 
the  Iftw  from  the  words  ol  that  law.  There 
can  be  no  canstruction  where  there  la  no 
ambiguity. 

United  SUtes  v.  Temple,  105  U.  S.  07,  BB, 
26  L.  ed.  BUT,  SflS;  Maxwell  t.  Moore,  82 
How.  ISS,  lel,  16  L.  ed.  2G1,  £53;  Thornlejr 
T.  United  States,  IIS  U.  B.  310,  313,  iS  L. 
ed.  BBS,  1000,  0  Sup.  Ct.  Rep.  4Sli  United 
SUtes  T.  Fisher,  2  Cranch,  368,  2  L.  ed.  304 1 
White  T.  United  States,  IBl  U.  S.  S4G,  650. 
48  L.  ed.  2B5,  2B7,  24  Sup.  Ct.  Rep.  171; 
Sturgea  v.  Crowninihield,  4  Wheat.  122,  2UZ, 
4  L.  ed.  520,  650;  Potter's  Dwarr.  Stat. 
Constr.  p.  1B9:  2  Lewis's  Sutherland,  Slat. 
Coaatr.  2d  ed.  S  307 :  Lewis  v.  United  SUtes. 
92  U.  S.  018,  23  L.  ed.  513-,  Bate  Refrigerat- 
ing Co.  T.  Sulzberger,  167  U.  S.  1,  3B  L.  ed. 
aOl,  16  Sup.  ct.  Rep.  608;  Brewer  v. 
Blougher,  14  Pet.  178,  10  L.  ed.  408;  Waah- 
Ington  Market  Co.  t.  Hoffman,  101  U.  S. 
116,  26  L.  ed.  783;  Petri  t.  Commercial 
Nat.  Bank,  142  U.  S.  650,  35  L.  ed.  1140,  12 
Sup.  Ct.  Rep.  325;  McKee  v.  United  States, 
1S4  U.  S.  203,  41  L.  ed.  43S,  IT  Sup.  Ct. 
Sep.  92;  United  SUtea  t.  Goldenberg,  108 
V.  B.  BS,  42  L.  ed.  394,  18  Sup.  Ct.  Rep. 
3;  Lake  County  t.  Rollina,  130  U.  S.  062,  32 
L.  ed.  1060,  B  Sup.  Ct.  Rep.  861;  Dewey 
«.  United  SUtes,  ITS  U.  S.  610,  44  L.  ed. 
IITO,  20  Sup.  Ct.  Rep.  981 ;  Marks  v.  United 
SUtes,  161  U.  S.  297,  40  L.  ed.  706,  16  Sup. 
Ct.  Rep.  4T6 ;  Yerke  v.  United  SUtes,  173 
U.  8.  439,  43  L.  ed.  700,  10  Sup.  Ct.  Rep. 
441;  Johnson  t.  United  States,  ISO  U.  8.  648, 
640,  40  L.  ed.  S2B,  631,  16  Sup.  Ct.  Rep.  377. 

The  term  "claim  pending"  is  simply  a 
designation  of  a  particular  class  of  cases. 
It  waa  not  intended  by  this  Indian  depreos- 
tion  act  to  change  the  nature  of  an  Indian 
depredation  claim.  This  term  Is  simply  a 
deHnitioD  of  the  nature  and  character  of 
the  claims  embraced,  and  was  not  Intended 
to  be  considered  as  a  strict  and  technical 
rule  nf  pleading. 

Johnson  y.  United  States,  160  D.  8.  646, 
40  L.  ed.  620,  16  Sup.  Ct.  Rep.  377. 

Congress  Intended  to  allow  great  liberal- 
ity in  dealing  with  technical  questions.  All 
questions  of  the  manner  of  Qllng  claims  were 
waived.  It  was  not  necessary  to  name  the 
proper  tribe  of  Indiana.  It  was  intended 
that  the  conrt  of  claims  should  render  judg- 
ment against  the  United  States  alone,  if  the 
tribe  of  Indians  could  not  be  Identified. 
Such  has  been  the  practice  in  the  court  of 
B*  L.  ed.  4 


claims  under  this  act,  and  Judgments  have 
been  frequently  rendered  against  the  United 
SUtea  and  unknown  Indiana  where  it  bM 
been  impossible,  from  the  eridence,  to  de- 
termine the  tribe  of  Indiana  committing  the 

United  SUtes  t.  Oorham,  166  U.  8.  SU, 
41  L.  ed.  720,  17  Sup.  Ct.  Rep.  382. 

The  proviso  does  not  relaU  to  that  part 
of  the  enacting  clause  which  waivea  all 
questions  of  the  manner  of  preaenting  claims 
This  is  an  entirely  separate  and  diatlnek 
part  of  the  enacting  clause,  and  the  de- 
pendent proriao  is  in  no  way  connected  with 
it. 

Sedgw.  InterpreUtion  of  BUtutes,  |  186, 
p.  257 ;  Minis  v.  United  Statea,  16  Pet.  *2», 
44S,  10  L.  ed.  791,  79B;  American  Exp.  Oo. 
T.  United  SUtes,  212  U.  S.  622,  634,  63  U 
ed.  635,  640,  29  Sup.  CL  Rep.  316;  Burling- 
ham  V,  Crouse,  228  U.  B.  46S,  471,  6T  L.  ed. 
920,  026,  46  L.R.A.(N.S.)  148,  33  Sup.  Ct. 
Rep,  564;  White  v.  United  SUtes,  101  U. 
S.  646,  48  L.  ed.  206,  24  Sup.  Ct.  Rep.  ITl; 
Interstate  Commerce  Commission  v.  Baird, 
104  U.  S.  25,  36,  48  L.  ed.  860,  806,  24  Sup, 
Ct  Rep.  663. 

The  claim  of  Malinda  Thurston  la  a  daini 
for  a  depredation  committed  by  Indiana, 
llie  manner  of  filing  that  claim  in  Congress 
against  the  Indians  was  defective.  This  de- 
fect in  tlie  manner  of  filing  the  claim  wm 
expressly  waived  by  the  Indian  depredatlOB 
act. 

Nesbitt  T.  United  States,  186  U.  B.  ISS, 
40  L.  ed.  1100,  22  Sup.  Ct.  Rep.  806;  Leahy 
V.  United  States,  41  Ct.  CL  206;  United 
SUtes  V.  MB^tine^  196  U.  8.  409,  40  L.  ed. 
282,  26  Sup.  Ct.  Sep.  80;  Brown  v.  United 
SUtes,  32  Ct.  CL  432, 

The  saving  clause  is  not  to  be  considered 
as  an  exception  from  the  action  of  the  pro- 
visional clause.  The  saving  clause  is  to  be 
considered  as  a  part  of  the  general  enacting 
clause,  and  in  furtherance  of  the  desire  ct 
Congress    to    be    liberal    towards    pendint 

United  SUtes  v.  Martiue^  196  U.  B.  479. 
49  L.  ed.  286,  2S  Sup.  Ct  Rep.  80;  Ryan  r. 
Carter,  B3  U.  S.  T8,  23  L.  ed.  807. 

Unless  thU  case  falls  clearly  within  the 
terms  of  the  proviso,  it  Is  to  be  oonddered 
as  falling  within  the  terms  of  the  general 
enacting  and  saving  clauses. 

Schlemmer  v.  BnfTalo,  B.  ft  P.  R.  Co.  tOB 
U.  S.  1,  10,  61  L.  ed.  681,  686,  27  Sup.  CL 
Rep.  407;  United  BUtea  v.  Dickson,  IS'  PeL 
141,  10  L.  ed.  680;  Javierre  v.  Central  Alta- 
gracia,  217  U.  S.  602,  607,  64  L.  ad.  W*^ 
860,  30  Sup.  Ct.  Rep.  598: 

In  the  determination  of  claima  (or  In- 
dian depredations  filed  in  the  Interior  De- 
partment, it  was  not  necessary  tlmt  wtiea 
be  given  to  the  Indians. 

'  „,n.«.,G008lt  ••• 
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Juger  T.  United  States,  £7  Ct.  CI.  278.  clainu  ia  1802,  under  tLe  Indian  depreda- 

It  U  fuIBcieut  for  a  claim  to  be  pending  lion  act  ot  March  3,  1891  (26  Stat,  at  L. 

before  Congreu,  if  ineh  claim  ia  filed  and  SSI,  chap.  63B,  U.  S.  Comp.  Stat.  1001,  p. 

eonaidered  by  that  body.    Hence  it  was  not  768),   to   recover   from   the   United   Slalce 

naocMai;  in  Congreaa  to  name  Indiana  aa  and  the  Ute  Indiana  the  value  of  certain  per- 

defendanta.  (onal  propert;  allied  to  have  belonged  to 

Leahy  t.  United  Btatee,  41   Ct.  CI.  206 1  appellant'a    inteitate,    and    to    have    been 

Cahalan  v.  United  SUtca,  42  Ct  CI.  281;  Uken  and  destroyed  by  memberE  of  the  Ute 

Cofer  T.  United  States  30  a.  CL  131.  tribe   in    ISGT.      It   was   also   alleged   that 

Hie  pnrpoee  of  J  2  of  the  Indian  depreda-  tbe  claim   had  been  presented  to,  and  van 

tion  act  wa«  to  protect  diligent  claimants  pending  before,   the   House   of   Repreoenta- 

and  to  prevent  the  filing  of  stale  claims.  tives  in  IBT7  and  1378.    The  allegations  of 

Weaton  t.  United  SUtes,  29  Ct  CL  420i  the  petition  were  traversed,  and  a  trial  re- 

Stevens   v.  United   States,  34  Ct   CI.  244;  suited  in  a  judgment  of  diamiasal  for  want 

Martin  v.  United  States,  46  Ct  CI.  200.  of  jnriBdiction,   upon  the  ground  tbat  the 

Not  only  did  Congress  have  special  notice  claim  accrued  before  July  1,  1B85,  and  had 

of  the  facts  of  this  massacre,  but  the  matter  not    been    presented    to    Congress,    or    any 

was  of  such  prominence  that  it  has  become  officer    authorised    to     inquire     into    such 

a  part  of  the  history  of  our  country.    The  claims,   prior   to   the   act   of   1891,   and   ao 

conrta,  and  Congress  as  well,  will  take  judi-  was  not  cogniuble  under  that  act. 

cial  notice  of  a  matter  ot  history.  Tbe  facts   disclosed   in  the  flndings,  and 

Bank  of  AugusU  v.   Earle,   13  Fet.  610,  material    to   be    noticed,    are    these:      The 

690,  10  L.  ed.  274,  308;   United  States   v.  depredation  occurred  at  Mountain  Meadows, 

Union  P.  B.  Co.  91  U.  B.  72,  79, 23  L.  ed.  224,  Utah,  September  1 1,  1857,  while  the  appel- 

228;  1  Oreenl.  Er.  16Ui  ed.  g  S;  Swinnerton  tent's  intestate  was  ni  route,  with  an  emi- 

V.  Columbian  Ins.  Co.  37  N.  Y.  174,  93  Am.  grant  train,  from   Arkansas  to   California, 

Dec.  660.  hia  life  being  taken  at  the.  time.     In  1877 

.     .              .  ,              „          ,    _  and  agHin  in  1878  one  of  his  daughters,  on 

AssUtant    Attorney   General    Thompson  ^^^^^f  „j  ^-^  b^i„             „t^  to  Congrea. 

submitted  the  cause  for  appellees:  ,       tjtion  praying  that  tbey  be  reimbursed 

n.e  atatute  of  March  3,  1891,  being  in  j^^^^,^  ^^^  «^„^  ^^^  '  ^^^.^  ^^ 
derogation  of  common  Uw,  and  giving  "a  ^he  petitions,  as  also  the  accompanying 
right  ol  action  for  an  mjury  not  previous-  affidavits,  represented  that  the  depredation 
\r  artlonable,"  must  be  strictly  construed  ^,^  committed  by  Mormons  acting  under 
afloat  the  petitioner.  jl^  direction  of  Briglmm  Young,  and  con- 
Price  v.  United  States,  174  U.  S.  373.  43  ^^.^^  „„  suggestion  that  it  wm  in  any- 
L.  ed.  1011,  10  Sup.  a.  Rep.  786 ;  Wilson  .[^  ,h,,geablc  to  the  Ute  Indi.ns  or  to  any 
V.  United  States,  38  Ct.  CL  6;  Johnson  v.  j„^j,^  \^  ^^  ^^  ^^^  „,  0,^  f. 
United  States,  160  U.  S  548,  40  L  ed^  589,  ji„„.  ,  b^,,  ^„  i;t,oduced  in  the  Hou^of 
16  Sup.  Ct  Rep.  377;  Wisconsin  a  R  Co.  Rep^„tati,„.  ^m^g  that  the  depreda- 
V.  United  SUtes.  164  U.  S.  190,  202.  41  L.  ^^^l  „„  committed  1*76]  by  Mormon,  at 
ed.  SOT.  403,  17  Sup.  a.  Rep.  45.  ^^^  i„,tance  of  Brigham  Young,  and  making 
•nie  Indian  depredation  act  required  that  ,„  .ppropriation  to  reimburse  the  heirs  a. 
-  eUim  which  accrued  previous  to  July  1,  ^^^  ;„  the  petition,  but  neither  bill  was 


1805,  must,  aa  presented  to  Congress,  have 


passed,   and   the   claim   was   not   other 


charged  Indian,  with  having  committed  the  recognized  by  CongrSM.  In  no  other  way 
depredation.  ^,  Id,^  „„  the  claim  presented  to  or  pend- 

Marka  v.  United  SUte..  161  U.  S.  2B7,  ^  before  any  department  of  the  govern- 
306,  40  L.  ed.  706,  709,  16  Sup.  Ct  Rep.  „^t,  or  any  if  ita  officers  or  agente,  prior 
*''*■  to  the  passage  of  the  act  of  1891. 

ITie  proviso  of  said  act  is  one  of  limita-  Preliminarily,  it  is  well  to  observe  that 
tion,  and  in  order  that  the  court  of  claims  the  court  of  claims  has  no  general  jurisdic- 
might  have  jurisdiction,  a  claim  which  ac-  tio^  ^^^^  claim,  against  the  United  States, 
cmed  prior  to  July  1.  1885,  must  have  been  ,„a  can  take  cognizance  only  of  thoM  which, 
filed  in  Congress  prior  to  March  3,  1801.         ^y  the  term,  of  some  act  of  Congress,  are 

Appellant's  petition  before  Congress,  hav-  ^onimitted  to  it.  Johnson  v.  United  SUtea, 
ing  praywl  for  a  gratuity,  did  not  allege  a  lap  u.  8.  646.  649,  40  L.  ed.  629,  631,  16 
''^*^-  Sup.  Ct  Rep.  377. 

Prigg  V.  Pennsylvania,  16  Pet  630-615,  Turning  to  the  act  of  1891  we  Rndthat  it 
lOL.  ad.  1060-1089.  ,  (,  ^j^  couched  in  general  terms,  but  on 

I  the  ctmtrary,  carefully  apecifiee  what  claima 
may  be  considered,  and  as  carefully  point, 
out  some  which  it  is  intended  shall  not  be 
...■.    -»..    .._    _>,-_   u.    _.  — -..   «    considered.    It  is  entitled,  "An  act  to  Pro* 
■M  Ml  U.  8. 

DiailizedbyGOO^^IC 
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Tide  for  tlie  Adjudication  and  Payment  of  .  grns,  while  dispoBed  to  be  ver;  liberal  in 
Clainta  Ariiing  from  Indian  Di-predationa,"  |  waiving  prior  rvstrictiona  upon  tlie  time 
Its  Ist  aection  empowera  tlie  court  to  in-  and  mode  of  presenting  such  claima,  deemed 
quire  into  and  adjudicate,  among  otlier*  not  it  unwiae  to  open  tbe  door  lO  wide  in  ra- 
materlal  here,  "all  claimi  for  property  ol  spcct  of  cluinia  accruing  prior  to  July  1, 
citiEeni  of  the  United  Statei,  taken  or  de  ISflS,  and  therefore  declared  that  the  court 
■troyed  by  Indiana  belonging  to  any  band,  should  not  consider  tliem,  aave  wliere  they 
tribe,  or  nation  in  amity  with  t)ie  Uniteil  )iad  been  allowed  or  had  been  pending  pri<w 
Statea,  without  juat  cauae  or  provocation  to  the  paasage  of  the  act. 
on  the  part  of  the  owner  or  agent  in  charge.  The  present  claim  accrued  In  IBOT,  wu 
and  not  returned  or  paid  for."  And  the  never  allowed,  and  waa  not  a  pending  elain 
2d  Mction  declarea:  before  the  date  of  tbe  act;  [478]  unleaa  it 
"That  all  queations  of  llraitationa  aa  to  can  be  said  that  it  waa  pending  before  Con- 
time  and  manner  of  preaenting  claims  are  greaa  in  1877  and  1878.  We  think  tliia 
hereby  waived,  and  no  claim  shall  be  ex-  cannot  properly  be  aaid.  The  claim  to 
eluded  from  the  juriediction  of  the  court  which  the  attentioD  of  Congreas  waa  in- 
becauae  not  heretofore  preaented  to  the  vited  in  those  years  was  not  for  an  act  of 
Secretary  of  the  Interior  or  other  otTlcer  depredation  by  Indiana,  but,  ae  was  stated 
or  department  of  the  government:  Pro-  in  the  petitions  and  accompanying  afSdavita 
vided,  That  no  claim  accruing  prior  to  July  and  in  the  bills  introduced  in  response  there- 
first,  eighteen  hundred  and  aixty-flve,  shall  to,  was  for  a  depri-dation  by  Mormons.  Mo 
be  considered  by  the  court  unless  tlie  claim  one  could  understand  from  tbe  petitiona 
sliall  be  allowed  or  has  been  or  is  pending,  and  afHdavita  or  from  the  bills  that  there 
prior  to  the  paasage  of  this  act,  before  the  was  any  purpose  to  claim  indemnity  from 
Secretary  of  the  Interior  or  the  Congresa  the  government  on  the  ground  that  the  dep- 
of  the  United  [477]  Statea,  or  befora  any  redation  waa  committed  by  its  Indian  warda, 
superintendent,  agent,  aubagent,  or  eommia-  or  to  obtain  reparation  from  the  latter 
sioner  authorized  under  any  act  of  Congreaa  Lhroutjh  the  exertion  of  the  govemment'i 
to  inquire  into  auch  claims;  but  no  caae  ahall  control  over  them.  Rightly  apeaking,  it  waa 
be  conaidered  pending  unleaa  evidence  bai  merely  an  appeal  to  the  bounty  or  generoa- 
been  presented  therein:  ..."  Ity  of  Congress,  and  probably  waa  so  re- 
Assuming,  without  BO  deciding,  that  the  garded  by  the  latter.  At  all  eventa  it  wu 
clause  quoted  from  the  first  section,  it  not  not  an  assertion  or  presentation  of  tlie 
otherwise  restrained,  is  broad  enough  to  claim  which  is  the  subject  of  this  suit,  for 
embrace  the  preaent  claim,  notwithstanding  the  latter  is  for  an  act  of  depredation  by 
some  of  its  particulars  not  here  igoticed,  we  Indiana,  not  by  Mormona.  We  are  accord- 
come  to  consider  whetlier  it  ie  within  the  ingly  of  opinion  that  tbe  claim  is  one  jn- 
restrictive  clause  in  the  2d  section,  declar-  riadictloD  of  which  is  expressly  withheld 
ing  that  no  claim  aceruing  prior  to  July  from  the  Court  <rf  Claima  by  tbe  art  of 
1,  1880,  shall  be  considered  unleas  it  was  1891. 
allowed  or  wsa  pending  prior  to  tbe  pas-  Judgment  affirmed. 
sage  of  the  act.    To  a  better  understanding' 

of  this  clause  and  the  preceding  one  in  the  

same  section  it  Is  well  to  recall  that  there 

was  an  existing  limiUtion  of  time  upon  tbe  PERRIN.  Plfl.  Id  Err, 
prosecution   of  Elaima   against  the   govern-  iiaiunj,  .>u    lu  ji.ii, 
ment  (Her.  BUt.  f  106B,  U.  B.  Comp.  SUt  nMrrirn   Rtathm 
IBOl.  p.  740),  and  that  there  had  been  and  UNITED   BTATKB. 
were  then  various  statutory  and  treaty  pro- 
visions reguUting  the  manner  of  presenting  <8ee  8.  C.  Reporter's  ed.  478-48T.) 
claims  for  Indian  depredations,  by  whom 

they  were  to  be  examined,  and  tlie  evidence  Indians    —    power    of    Oongrtma    OW 

required  to  suitatn  them,    i  Stat,  at  L.  731,  ceded   landa   —  oommeroe  In   Inlozl* 

chap.  161,  I  17;  11  Stat,  at  L.  401,  chap.  eating  llqnor. 

M,  f  B;  WBtat.  atL.  120,  Rea.  No.  26;  16  ,  \  The  power  to  prot«*  the  goreninient^ 

But.  at  L.  360,  chap.  286.  |  4;  17  But.  at  ^■"""'   "f^  Wf"«*   t^*  "''\°'.^'"*^ 

h,""'  ^jii^r'!  \'  ."a  .t,'^„r  fitl-  -".VirSfX^^seSJ-SSliiS 

IMl,  p.  254;  Rev.  SUt.  fS  *«.  20D8,  2166.  „,     ^^  „f*„  f^jian  reservation  within  ft 

2167,  U.  8.   Comp.  SUt   IBOl,  p.   2M;    23  ,tat«,  to   prohibit  the   aale   of   inUndeuU 

SUt.  at  L.  876,  chap.  341 ;   13  BUt.  at  L.  upon  the  ceded   lands  If,  in  lU  judgment, 

674,  art  6;  IS  SUt.  at  L.  620,  arU.  6  and  tiiat  is  reaaonably  eeaential  to  the  protee- 

S.     Both  clauses  must  be  read  in  the  light  tfon  of  tbe  IndUns  residing  on  the  uneeded 

of   thoae    limitationa   and    provisiooa,    and    l"''^*'  „    ,     -^ . 

when  tht.  i.  done,  it  U  apparent  that  Con-  ^^JS/'StMISri'  "*  '""""•  ""  "^  ""^ 
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power  of  Congreis  over 
ceded  lands  —  oommerce  In  Intox- 
lOKtlDf  Ilqntff, 

2.  The  prohibition  mg^init  th«  Mile  of  in- 
tattoitiiig  liquon  upon  idj  of  the  ceded 
Unds  embrioed  in  an  agreement  ratilled 
and  eonfirmed  bj  Congre««  b;  the  ut  of 
Augmt  IS,  1894  (28  8Ut.  at  L.  ESB,  chap. 
290),  bj  which  the  Yankton  (ribe  of  Sioux 
Indiana  ceded  and  relinqaithed  to  the 
United  BUtea  all  the  unallotted  landa  in 
a  reaerTation  in  South  Dakota,  doei  not 
tranacend  the  power  of  Congress  as  cover- 
intf  an  unnecessarit;  extensive  territor;, 
where  the  reaervation  originalli^  embraced 
400,000  acres,  and  the  lands  which  had 
bMU  allotted  to  the  Indians  in  severaltj 
an  In  small  tracts  scattered  throughout 
the  oeded  district,  and  aggregate  nearlf 
100,000  acre*,  occupied  bj  more  than  I,G0O 
Indiana. 
tWm  otber  easea,  ase  Indians,  II.,  In  DJieit 

8np.  Ct.  leOS.] 
Indiana    —    power    of    Oonsreas    over 

eeded   lands  —  oonuneroe   In   intox- 

loatlng  llqnon. 


(a  luioxicaiinK  liquors  upon  ine  ceaea 
lands  embraced  in  an  agreement  ratified 
and  Bonflrmed  by  Congress  by  the  act  of 
Angast  16,  1804,  by  which  tlie  Yanktou 
tribe  of  Sioux  Indiana  ceded  alt  their  unal- 
lotted lands  in  a  reservation  in  South 
Dakota,  will  not  invalidate  such  prohibi- 
tioa  so  long  aa  the  period  during  which 
tlie  United  Statea,  under  the  act  of  Feb- 
ntar/  8,  1687  (24  SUt.  at  L.  388,  cbap. 
IIB),  I  S,  holda  the  allotted  lands  In  trust, 
haa  not  expired,  and  the  tribal  relation  has 
net  been  dissolved,  and  the  wardship  of 
the  Indians  has  not  been  terminated. 
(■^  otber  cases,  see  Indians,  IL.  !■  Digest 

[No.  TOT.J 

Babmmed  Jannarr  13,  1914.    Deeided  Feb- 
ruarj  24,  1914. 

IN  EBBOB  to  the  District  Court  of  the 
United  SUtes  for  the  District  of  South 
Dakota  to  review  a  conviction  for  unlaw- 
fnllj  selling  intoxicating  liquors  upon  lands 
eeded   by    Indiana.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Heosrs.  Charles  H.  Bartelt  and  Edwin 
B.  Vlnani  submitted  the  cause  for  plain- 
tUr  b)  errorj 

The  plaintiff  In  error  is  a  white  male  citi- 
■cn  and  reddent  td  the  state  of  South  Da- 
kota, and  amenable  to  all  the  laws  of  the 
■tat^  both  civil  and  criminal,  and  owes  al- 
lC(iaiice  to  the  state,  which  is  bound  to 
protect  hfm  in  hla  rights  as  such  citizen ; 
and  in  doing  so  the  state  should  have  the 
ri^t  to  legislate  eonceraiug  the  xale  and 
Introdnctlon  ef  inttncleating  liquor  bj  him. 

00* 


People  v.  Bray,  105  Cal.  344,  27  L.R.A. 
1G8,  38  Pac.  731. 

When  the  unallotted  lands  of  Tanktmi  In- 
dian Beservation  were  ceded  to  the  United 
States  by  the  Yankton  tribe  of  Sioux  In- 
dians by  treaty  of  December  31,  1892,  and 
when  such  unallotted  lands  were  opened  to 
settlement  by  virtue  of  the  act  of  Congress 
approved  August  15th,  1894,  and  by  the 
proclamation  of  the  President  of  the  United 
States  in  pursuance  thereof  dated  May  16, 
1895,  the  United  BUtes  relinquished  its 
jurisdiction  thereover  and  it  then  became 
subject  to  the  general  Jurisdiction  of  the 
state  of  South  Dakota,  for  the  purpose  of 
punishing  crintinal  offensee  committed  on 
said  land- 
Ex  parte  Moore,  28  8.  D.  339,  133  N.  W, 
817;  Bute  v.  Nimrod,  30  5.  D.  239,  138 
N.  W.  377. 

If  the  state  has  the  right  to  legislate  con- 
cerning the  sale  of  Intoxicating  liquor,  It 
cannot  belong  to  the  Federal  government. 

United  SUtes  *.  Ward,  McCahon  (Kan.) 
IBS. 

A  citizen  is  one  who  owes  the  government, 
allegiance,  service,  and  money  by  way  of 
taxation,  and  to  whom  the  government  in 
turn  grants  and  guarantees  liberty  of  per- 
son, conscience,  the  right  of  acquiring  and 
p-ssessing  property,  of  marriage  and  the 
social  relations,  of  suit  and  defense,  and  se- 
curity in  person,  estate,  and  reputation. 

United  States  v.  Cruikshank,  02  U.  S.  542. 
23  L.  ed,  BB8. 

Congresa  cannot  make  police  regulations 
.ffecting  citizfns  of  states. 

United  SUtes  v.  Dewltt,  9  Wall.  41.  1!> 
L.  ed.  693;  SUte  v.  Wise,  TO  Minn.  90.  72 
'.  W.  843. 

Aaristaat  Attorney  Oeneral  Wallace  buI> 
mitted  the  cause  for  defendant  In  error : 

The  oeasion  grant  did  not  disturb  tln' 
■UtuB  (rf  the  land  as  IndUn  country. 

Dick  V.  United  States,  208  U.  8.  340,  ,12 
L.  ed.  CSO,  28  Sup.  Ct.  Rep.  399. 

A  like  unlimited  restriction  is  found  in 
Marchie  Tiger  v.  Western  Invest.  Co.  221 
U.  8.  310,  66  L.  ed.  749,  SI  Sup.  Ct.  Rep. 
where  the  "condition"  aa  applied  tn 
allotted  lands,  with  the  ordinary  twenty- 
five-year  nonalienation  provision,  forever  rr- 
qiiirea  the  approval  of  the  Secretary  of  the 
Interior  before  a  valid  conveyance  can  be 
made  by  the  Indian. 

long  as  a  tribal  organization  obUlns 
capable  of  making  agreements  from  time  to 
time  with  the  United  SUtes,  so  long  as 
there  is  a  tribal  property,  so  long  must  Con- 
I  possess  this  power  to  protect  the  mem- 
bers of  the  tribe  against  the  evil  conse- 
quences of  indulging  in  liquor.  And  the 
period  during  which  that  protection  may  be 
,-.     a»,  V.  S. 
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demanded  is  a  legislative,  and  not  a  judicial, 
question. 

United  Btatea  t.  Bandoval,  231  D.  S.  28, 
anU,  lOT,  34  Sup.  Ct.  Rep.  1;  Marclii«  Tiger 
Y.  Weet«rn  InveaL  Co.  221  U.  8.  311-SlS,  fi5 
L.  ed.  T4T-T4B,  31  Sup.  Ct.  Sep.  678;  Unitad 
Statea  t.  Sutton,  215  U.  8.  266,  H  L.  od. 
202,  30  Bup.  Ct.  Rep.  116 1  United  SUtea  v. 
Ricbert,  186  U.  S.  432,  47  L.  ed.  S3S,  23  r 
Ct  Rep.  478;  United  SUtea  t.  43  Qallons 
of  Whiskr-  (United  SUtet  y.  Lariviere)  93 
V.  8.  IftS,  106,  23  L.  ed.  847,  84B. 

This  court  haa  also  decided  that  the  un- 
limited rcetriction  againat  the  aale  of  liquor 
la  perfect!;  ralid  In  the  case  of  a  ptiv«t« 
grant. 

Cowell  T.  Colorado  Spring!  Co.  100  V.  8. 
56.  2B  L.  ed.  547. 

And  BO  far  u  the  feature  of  condition  sub- 
sequent is  concerned,  the  analogy  is  pointed 
out  in  Beck  v.  Floumoy  Live  Stock  A,  Ileal 
Estate  Co.  12  C.  C.  A.  407,  27  U.  S.  App. 
618,  B6  Fed.  36;  quoted  in  Uarchis  Tiger  v. 
Western  InTpat.  Co.  221  U.  8.  313,  SG  L.  ed. 
748,  31  Sup.  Ct.  Rep.  578. 

The  fact  that  some  or  all  of  these  Indians 


in  anj  waj  affect  the  power  of  Congreai  to 
protect  them  againat  their  appetites  (which 
are  not  altered  bj  the  investiture  of  citi- 
lenship ) ,  or  to  protect  the  neighboring 
white  inhabitants,  whose  safety  would  be 
affected  by  excessive  indulgence  of  the  In- 
dian appetite. 

Marchie  Tiger  t.  Western  Invest.  Co.  221 
U.  8.  314,  315,  55  L.  ed.  740,  31  Sup.  Ct. 
Rep.  576. 

[480]  Mr.  Justice  Van  Derantcr  deliv- 
ered the  opinion  of  the  court: 

This  direct  writ  of  error  brings  under 
review  a  judgment  of  conviction  tor  un- 
lawfully aelling  intoxicating  liquors  upon 
ceded  ianda  formerly  included  in  the  Yank- 
ton Sioux  Indian  Reservation,  in  the  state 
of  South  Dakota.  Thia  reservation  was 
created  by  the  treaty  of  April  19,  1858  (11 
SUt.  at  L.  743) ,  for  the  use  of  the  Yankton 
tribe  of  Sioux  Indiana,  and  originally  em- 
braced 400,000  acres.  A  considerable  part 
of  It  waa  allotted  in  severalty  to  the 
membera  of  the  tribe  under  the  act  of 
February  8,  1887  (24  Stat,  at  L.  388,  chap. 
110),  and  the  amendatory  act  of  February 
2B,  1891  (20  Stat,  at  L.  704,  chop.  383), 
the  allotments  being  In  imall  tracts  scat- 
tered throughout  the  reservation.  Cy  an 
agreement  ratiHed  and  conflrmed  by  Con- 
grcaa  August  16.  18D4  (28  Stat,  at  L. 
286,  814,  chap.  2(10),  the  tribe  ceded  and 
relinqulahed  to  the  United  SUtes  sU  the 
unallotted  lands.     In  the   I7th  article  of 


toxicating  Itquora  nor  other  intoxieanta 
shn]]  ever  be  sold  or  given  away  npon  any 
of  the  lands  Iqr  this  agreement  eedad  and 
sold  to  tlie  United  States,  nor  upon  any 
other  lands  within  or  comprising  the  Tfsnr 
vat  ions  of  the  Yankton  Sioux  or  Dakota 
Indiana,  as  described  in  the  treaty  betwMh 
the  said  Indians  and  the  United  Statea, 
dated  April  IDth,  1858,  and  as  atterwarda 
surveyed  and  set  off  to  the  said  Indian*. 
The  penalty  for  the  violation  of  this  pro- 
vision shall  be  such  as  Congreaa  may  pre* 
scribe  in  the  act  ratifying  tbia  agreement" 
And  in  the  ratifying  act  it  was  providedi 
"lliat  every  person  who  shall  sell  or  glva 
away  any  intoxicating  liquon  or  other  in- 
toxicants upon  any  of  the  lands  by  said 
agreement  ceded,  or  upon  any  of  the  lands 
included  In  tne  Tnnkton  Sioux  Indian 
Reservation  aa  created  by  the  treaty  ol 
April  nineteenth,  eighteen  hundred  and 
fi f tf -eight,  shall  be  punishable  by  imprison- 
ment for  not  more  than  two  [481]  jears 
and  by  a  One  of  not  more  than  throe  hun- 
dred dollars."    [p.  310.] 

Conformably  to  S  6  of  the  act  of  1887, 
each  allottee  was  given  a  trimt  eerUflcftte 
declaring  that  the  United  SUtea  would 
hold  the  land  embraced  in  his  allotment, 
for  the  period  of  twenty-flve  years,  or  lueh 
extended  period  as  the  President  might 
direct,  in  trust  tor  him,  or,  in  case  of  his 
deeeaae,  tor  his  heirs,  but  without  powir 
in  him  or  them  to  convey  or  make  Ui; 
contract  touching  the  land  during  the  trust 
period,  and  at  tlie  expiration  of  that  period 
would  issue  to  him  or  them  a  patent  md- 
veying  the  title  in  fee,  discharged  of  Qitt 
trust.  Some  of  the  allotted  lands  ware 
subsequently  disposed  of  pursuant  to  ax- 
press  authority  from  Congreaa,  and  those 
remaining  approach  100,000  acres,  occu- 
pied by  more  than  1,500  Indians.  Rap. 
Com.  Ind.  AlTaira,  1011,  p.  72.  The  tnut 
period  haa  not  expired,  nor  haa  the  tribal 
relation  of  the  Indians  been  diasolved.  An 
agent  or  auperictendent  remains  in  eharga 
of  their  affaire  and  they  are  atill  wards 
of  the  government.  Hallowell  v.  United 
SUtes,  221  U.  S.  317,  56  L.  ed.  750,  31 
Sup.  Ct.  Rep.  58T;  United  SUtea  v.  Sando- 
val, 231  D.  S.  28,  ante,  107,  34  Sup.  Ct  S^ 
1. 

The  ceded  Ianda,  excepting  some  amal) 
tracts  retained  by  the  government  as  sitM 
for  an  Indian  agency,  Indian  achooli,  and 
the  like,  were  opened  to  disposition  nndei 
the  homestead  and  town-^te  Uwa,  -  Ifay 
21.  1865  (20  Stat  at  L.  SflS),  and  have 
lar)>cly   paaaed   into   private   ownerahip. 

The  place  at  which  tfaa  intoxicating 
liquors  were  sold  was  within  tha  defend- 
ant's own  promises  In  the  town  of  Dants, 
an  oi;ganized  mnnlcipalitj  located  npon  a 
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part  of  the  crded  landa  then  held  in  private 
ownenhip  b;  the  inhabitajts,  none  of  whom 
wu  an  India.  .  'ibe  defendant  u  a  white 
man,  but  whether  the  persona  to  whom 
the  liquor*  were  sold  were  white  or  Indian 
dOM  not  appear,  and  is  immaterial  under 
the  atatutorj  provision  t>e(ore  quoted,  up- 
on which  the  profecutioD   wbb  founded. 

The  objections  urged  in  the  district  court 
agalnit  the  [482],  eonviction,  and  now  re- 
newed, call  in  question  the  validitjr  of  tliat 
■tatntory  proTision,  and  are,  first,  that  the 
power  to  reflate  the  sale  of  intoKicating 
liquora  upon  all  ceded  land*  rests  exclu- 
aivelj  in  the  state;  and,  aeeond,  that  if 
Congrea*  po*Be**ea  anj  such  power,  it  nec- 
•narilj  i*  limited  to  what  is  reasonablj 
aaaoitial  to  the  protection  of  the  Indiana 
ooeupjing  the  uuceded  lands,  and  that  thia 
limitation  is  tranacendEd  by  the  provision 
in  question  because  it  embraces  territory 
greatly  in  excess  of  what  tlie  situation  rea- 
aonably  requires,  and  because  its  operation 
is  not  confined  to  a  designated  period, 
reasonable  in  duration,  but  apparently  is 
intended  to  be  perpetual. 

Ths  power  of  Congress  to  prohibit  the 
Introduction  of  intoxicating  liquors  into  an 
Indian  reservation,  wheresoever  situate, 
and  to  prohibit  tralTic  in  such  liquors  with 
trilwl  Indians,  whether  upon  or  off  a  reser- 
Tstion  and  whether  within  or  without  tbe 
limita  of  a  state,  does  not  admit  of  anj 
doubt.  It  arises  in  part  from  the  clause 
in  the  Constitution  investing  Congress  with 
authority  "to  regulate  commurce  with 
foreign  nations,  and  among  the  several 
state*,  and  with  the  Indian  tribes,"  and 
In  part  from  the  recognized  relation  of 
tribal  Indians  to  tlie  Federal  government. 
United  States  t.  Hollidaj,  3  Wall.  *07,  «T, 
la  L.  ed.  182,  186;  United  SUtes  v.  Sut- 
ton, 216  U.  S.  201,  64  L.  ed.  200,  30  Sup. 
Ct.  Rep.  116;  Hallowell  y.  United  SUtes, 
supra;  Ex  parU  Webb,  226  U.  S.  603, 
683,  69],  60  I.,  ed.  124S,  1266,  1269,  32 
Sup,  Ct  Rep.  769 ;  United  States  v.  Wright, 
22B  U.  G.  226,  57  L.  ed.  1160,  33  Sup.  Ct. 
Rep.  630;  United  States  v.  Sandoval,  supra. 
These  Indian  tribe*  are  tlie  wards  of  the 
Nation.  They  are  communities  dependent 
on  the  United  States.  .  .  .  From  their 
very  weakness  and  helplessneas,  so  large- 
ly due  to  the  course  of  dealing  of  the 
Federal  government  with  them  and  the 
treaties  in  which  it  has  been  promised, 
there  arises  the  duty  of  protection,  snd 
with  It  the  power.  Tljis  has  always  been 
reet^iied  by  the  Executive  and  by  Con- 
grcM,  and  fay  tliis  court,  whenever  tbe  quen- 
tioD  ha*  arisen."  United  SUtea  v.  Kaga- 
ma.  IIB  U.  S.  3TS,  S83,  30  L.  ed.  228, 
231,  0  Sup.  Ct  Rep.  IIOS. 

ISSaj  Whether  thia  power  te  prateot  the 
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government's  Indian  wards  against  the  evils 
of  intemperance,  of  which  they  arc  eaay  vic- 
tims, is  sutEciently  comprehensive  to  en- 
able Congress,  when  securing  the  cession 
of  part  of  an  Indian  reservation  within  a 
state,  to  prohibit  the  sale  of  intoxicants 
upon  the  ceded  land*,  if,  in  its  Judgment, 
that  i*  reasonably  essential  to  the  pro- 
tection  of  the  Indians  residing  upon  the 
unceded  lands,  is  the  real  question  pre- 
sented by  the  first  of  the  defendant'*  ob- 
jections. We  say  it  is  the  real  question, 
because  it  Congress  possesses  power  to  do 
this  it  follows  that  the  state  possesses  no 
exclusive  control  over  the  subject,  and  tliat 
the  congressional  prohibition  is  supreme. 
United  SUte.  v  HoUiday,  3  Wall  419, 
18   L.   ed.   186. 


representing  the  United  States  agreed  upon 
a  cession  of  the  unallotted  lands,  among 
which  the  allotted  tracts  wer  interspersed, 
both  were  of  opinion  that  due  regard  for 
the  welfare  of  the  Indians  required  that 
tradic  in  intoxicants  upon  the  ceded  iaod« 
be  interdicted,  as  it  was  before  the  cession; 
and  Congress,  evidently  being  of  a  like 
opinion,  inserted  in  the  ratifying  act  the 
provision  making  it  a  punishable  offense 
for  any  person  to  sell  or  give  away  any 
intoxicating  liquors  or  ottier  intoxicants 
upon  any  of  the  ceded  lands.  Stipulations 
and  provisions  of  this  character  are  not  new, 
but  have  occasionally  appeared  in  Indian 
treaties  and  legislation  for  more  than  fifty 
years,  llie  ease  of  United  States  v.  43  Gal- 
lons of  Whiskey  (United  SUtes  v.  Lari- 
viere),  93  U.  S.  IBS,  23  L.  ed.  646.  arose  out 
of  a  treaty  with  the  Chippewa*  in  1903  (13 
Stat,  at  L.  668),  wherein  a  considerable 
portion  of  a  reservation  in  tbe  state  of 
Minnesota  was  ceded  to  tbe  United  Slates. 
The  treaty  contained  a  stipulation  that 
the  laws  of  the  United  States,  then  Jn 
force  or  thereafter  enacted,  prohibiting  the 
Introduction  and  sale  of  spirituous  liquors 
in  the  Indian  country,  shoul  be  operative 
throughout  the  ceded  lands  [484]  until  Con- 
gress or  the  President  should  direct  other- 
wise; and  the  principal  question  in  the  case 
was  whether  this  stipulation  encroached  up- 
on the  power  of  the  state  snd  upon  its  equal 
footing  with  the  original  states.  This  court 
upheld  the  stipulation,  and  in  the  course 
of  the  opinion,  after  observing  that  the 
power  of  Congress  to  regulate  commerce 
with  the  Indian  tribes  is  "as  broad  and 
as  tree  fr«n  restrictions  as  thst  to  regu- 
late commerce  with  foreign  nations."  said 
(p.  19S)  ;  "As  long  as  these  Indian*  re- 
main A  distinct  people,  with  an  existing 
tribal  organization,  recogniied  by  the  po- 
litical daputtoent  of  the  govemmoit.  Con- 
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gma  hta  the  power  to  taf  with  whom, 
end  on  what  ternu,  tliej  ihal]  deal,  and 
what  articlea  shall  be  contraband.  If 
liquor  1*  injurious  to  them  inside  of  a 
retervation,  it  ia  equallj  bo  outside  of  it; 
■ad  whj  cannot  Congress  forbid  its  in- 
troduction into  a  place  nsar  by,  which 
thejr  would  b«  lilcely  to  frequent  I  It 
easj  to  tee  that  the  love  of  liquor  would 
tempt  them  to  stray  beyond  their  borders 
to  obtain  It;  and  that  bad  white  men, 
knowing  tliis,  would  carry  on  the  tratSe 
adjoining  localities,  rather  than  venture 
upon  forbidden  ground."  And  again  (p. 
197) :  "The  chiefs  doubtless  saw,  from  the 
curtailment  of  their  reservation,  and  the 
consequent  restriction  of  the  limits  of  the 
Indian  country,'  that  the  ceded  lands  would 
be  used  to  store  liquors  for  sale  to  the 
young  men  of  the  tribe;  and  they  well 
knew  that,  if  there  wss  no  cession,  they 
were  already  sufficiently  protected  fay  the 
extent  of  their  reservation.  Under  such 
circumstances,  it  was  natural  that  they 
should  be  unwilling  to  sell  until  assured 
that  the  commercial  regulation  respecting 
the  introduction  of  epirituous  liquors  should 
remain  in  foree  in  tlie  ceded  country,  until 
otherwise  directed  by  Congress  or  the  Presi- 
dent. This  stipulation  was  not  only  rea- 
sonable in  itself,  but  was  justly  due  from 
a  strong  government  to  a  weak  people  it 
had  engaged  to  protect.  .  .  .  Based  as  it 
is  exclusively  on  the  Federal  [48B}  au- 
thority over  the  tubfect-mattm;  there  is  no 
disturbance  of  the  principle  of  state  equal- 
ity." The  case  came  here  ■  aecond  time 
and  the  views  before  expressed  were  re- 
affirmed. 108  U.  S.  401,  27  L.  ed.  803. 
8   Bup.  Ct  Rep.   90S. 

The  casa  of  Dick  v.  United  States,  SOS 
U.  S.  340,  62  L.  ed.  020,  28  Sup.  Ct.  Rep. 
309,  is  even  more  in  point.  There  the 
Nes  Perc*  tribe,  by  an  agreement  ratified 
by  Congress,  had  ceded  to  the  United  States 
a  large  portion  of  their  reservation  in  the 
state  of  Idaho,  and  in  the  agreement  was  a 
stipulation  subjecting  the  ceded  lands,  for 
a  period  of  twenty-live  years,  to  the  Fed- 
eral laws  prohibiting  the  introduction  ol 
intoxicants  into  the  Indian  country.  The 
major  part  of  the  unceded  lands  was  al- 
lotted in  severalty  to  members  of  the  tribe 
under  the  acta  of  1S8T  and  1891,  supra, 
and  the  ceded  lands  were  opened  to  dis- 
position under  the  public-land  laws.  In 
regular  course,  some  of  the  ceded  lands 
were  patented  to  white  men  and  came  to  lie 
the  site  of  a  town.  Under  the  stipulation, 
Dick  was  prosecuted  for  introducing  Intoxi. 
eating  liquors  into  the  town,  and  was  con- 
victed ;  whereupon  he  brought  the  judg- 
ment here  for  review,  his  chief  contention 
being  that,  Id  view  of  Idaho's  position  as 


a  state.  Congress  waa  without  eonatitu- 
tional  power  to  authorize  or  ratify  the 
stipulation.  Dpon  full  consideration  this 
court  affirmed  the  judgment,  and,  following 
United  SUtes  v.  43  Oalloni  of  Whiakay,  au- 
pra,  and  other  case*,  held  that  the  itipnla- 
tion  waa  a  valid  r^ulation,  and  not  anbject 
to  objection  on  constitutional  grounds.  Sett 
also  Bates  v.  Clark,  9S  U.  B.  204,  208, 
24  L.  ed.  471,  472;  Clairmont  v.  United 
SUtes,  226  U.  S.  661,  668,  66  L.  ed.  I20I, 
1204,  32  Sup.  Ct.  Rep.  787. 

We  could  not  suetain  the  defendant's 
Brst  objection  without  departing  from  the 
principles  announced  and  applied  in  thoae 
cases,  and  this  we  have  no  disposition  to 
do,  for  we  regard  them  as  embodying  a 
right  conception  of  the  power  of  Congr«M 
in  dealing  with  the  Indian  wards  and 
adopting  measures  for  their  protection. 

We  come,  then,  to  the  objection  that  the 
prohibition  in  [486]  the  act  of  1804  covers 
an  unnecessarily  extensive  territory,  and  la 
not  limited  in  duration,  and  BO  transcenda 
the  power  of  Congress. 

As  the  power  is  incident  only  to  the 
presence  of  the  Indians  and  their  statna 
as  wards  of  the  government,  it  must  be 
conceded  that  it  does  not  go  beyond  what 
is  reasonably  essential  to  their  protecticm, 
and  that,  to  be  effective,  its  exercise  moat 
not  be  purely  arbitrary,  but  founded  upon 
some  reasonable  basis.  Thus,  a  prohibition 
like  that  now  before  us,  if  covering  an 
entire  state  when  tiiere  were  only  a  few 
Indian  wards  in  a  single  county,  nndoubt- 
ediy  would  be  condemned  as  arbitraiy. 
And  a  prohibition  valid  in  the  beginning 
doubtless  would  become  Inoperative  whoi, 
in  regular  course,  the  Indiana  affected  were 
completely  emancipated  from  Federal  guard- 
ianship and  control.  A  different  Tiew  bl 
either  case  would  involve  an  unjuatiflable 
encroachment  upon  a  power  obviously  re- 
siding in  the  state.  On  the  other  hand,  it 
must  also  be  conceded  that,  in  determining 
what  is  reasonably  essential  to  the  protw- 
tion  of  the  Indians,  Congreas  is  invested 
with  a  wide  discretion,  and  ita  action, 
unless  purely  arbitrary,  must  be  accepted 
and  given  full  effect  by  the  courts. 

The  claim  that  the  territory  covered 
by  this  prohibition  ia  so  excessive  aa  to 
make  it  purely  arbitrary  is  devoid  of  merit. 
The  original  reservation  embraced  400,000 
acres,— a  district  practically  26  milea 
square.  The  allotments  are  in  small  trseta 
scattered  throughout  this  district,  and  ag- 
gregate nearly  100.000  acres.  The  nnmber 
of  Indians  affected  is  npwarda  of  1,600, 
and  they  are  more  or  lua  in  a  state  of 
transition  from  an  unsettled  to  a  aattled 
life.  In  this  aitnation,  and  having  Mme 
regard  to  the  weaknew  of  ladisna  tai  re- 
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■pect  of  the  me  of  tntoxicftota,  wa  are  fax 
from  bdicTing  that  Cangress  exceeded  the 
limit!  of  it*  diacretion  in  applying  the  pro- 
UbtUon   to  all   the  ceded   landt. 

[487]  Of  the  clBim  that  the  prohibition 
is  not  ezpreaaly  limited  in  ita  duration  it  Is 
•nougli  tc  observe  tbat  tliia  objection  can- 
not Im  of  present  ftvail.  The  conditions 
juatifjing  the  prohibition  renwin  substau- 
tiallj  Ute  aame  as  when  It  naa  adopted. 
The  trust  period  has  not  expired,  the. tribal 
relation  has  not  been  dissolved,  knd  the 
wardship  of  the  TadiaDS  has  not  been  ter- 
minsted.  See  Marchia  Tiger  t.  Western 
Invest.  Co.  221  U.  S.  266,  31fi,  OS  L.  ed. 
738,  74B,  31  Sup.  Ot  Rep.  STB;  act  Mar 
8,  1906,  34  SUt  at  L.  182,  ehap.  2348; 
United  States  v.  Pelicsn  (decided  this  day 
[SM  D.  S.  44S,  uit«,  676,  34  Sop.  Ct.  Hep. 
396]).  The  fact  that  the  conditions  may 
tMcoma  ao  changed  in  the  future  ••  to 
render  the  prohibition  Inoperative  afTorda 
no  reason  for  condemning  it  now.  Unless 
tooner  repealed,  it  will  continue  In  force 
■a  long  ei  the  presence  and  status  of  the 
Indians  sustain  it  as  a  Federal  r^ulation. 
Judgment   aflirmed. 


JOSEPH  PRONOVOST,  PUT.  in  Err, 

UNITED  STATES. 

'(8m  a  C.  Reporter's  ad.  4BT-4M.) 

^nor   to   district  oonrt  ^  Jnrladlotlon 

below  —  Federal  question. 

A  direct  writ  of  error  will  not  lie  from 
the  Federal  Supreme  Court  under  the  Judi- 
cial Code,  t  238,  to  a  district  court,  to 
rariew  a  conviction  for  introducing  Intoz- 
katlng  liquors  into  the  Indian  country, 
where  the  grounds  upon  which  the  jurisdic- 
tion of  the  district  court  was  challenged 
are  not  disclosed  bv  the  record,  and  there 
Is  BO  constitutional  or  treaty  question  in- 
Tolved. 


Submitted  Jannary  10,  1014.    Decided  Fab- 
nuuT  24,  1014. 

IN  ERROR  to  the  DUtriet  Court  of  the 
United  SUtea  for  the  District  of  Uon- 
tana  to  review  a  conviction  for  introdudng 

Van. — On  direct  review  In  Federal  Su- 
preme Court  of  judgments  of  district  or  clr- 
euit  courts — see  notea  to  Qwin  v.  United 
Btatea,  40  L.  ed.  U.  S.  741,  and  B.  Altmau 
A  Co,  V.  United  SUtoa,  SB  L.  ed.  U.  S.  894. 


intoxicating  liquors  Into  the   Indian  coun- 
try.    Dismissed,  tor    want    of    jurisdiction. 

The  facts  are   stated  in  the  opinion. 

No  brief  was  Sled  for  plaintiB  in  error. 


Ur.  Justice  Van  Devanier  delivered  the 
opinion   of   the  court; 

Thia  waa  a  criminal  prOMcution  for  in- 
troducing intoxicating  liquors  into  the  In- 
dian country.  Upon  the  trial,  the  jury 
found  the  defendant  guilty,  and  a  judgment 
of  ctHiviction  followed,  to  reverse  which  he 
sued  out  this  direct  writ  of  error.  No  brief 
or  argument  has  been  submitted  in  his  be- 
half, and  the  ground^  upon  which  he  seelcs 
a  rweraal  are  not  made  clear. 

It  appears  that  the  jurisdiction  of  the 
district  court  was  challenged  upon  some 
ground,  not  disclosed  in  the  record,  and  tliat 
the  objection  was  overruled.  The  indict- 
ment is  in  the  usual  form,  gives  January  2, 
1911,  as  the  date  of  the  offense,  descritwa 
the  liquors  as  consisting  of  designated  quan- 
tities of  whisky,  wine,  and  beer,  and  ebargea 
tbat  tbey  were  introduced  by  the  defendant 
into  the  Flathead  Indian  Reservation,  In 
the  atate  of  Montana,  the  same  "then  and 
there  being  an  Indian  country."  A  brief 
bill  et  exceptions  recites  that  the  govern- 
ment produced  evidence  in  support  of  the 
charge,  and  that  the  defendant  admitted  the 
introduction  of  the  liquors  "as  oliarged  in 
the  indictment."  Nothing  more  appears 
Ttapeetlng  what  was  shown  at  the  trial. 

An  act  of  Congress  makes  the  introduc- 
tion of  liquors,  such  as  whisky,  wine,  and 
beer,  into  the  Indian  country,  an  olTense 
against  the  United  States,  and  preeerii>es 
ib  punishment.  26  SUt.  at  L.  G06,  chap.  100. 
[489]  This  act  embraces  Indian  country 
within  the  limtU  of  a  state.  Ballowell  v. 
United  BUtes,  221  U.  B.  317,  SB  L.  ed.  700, 

31  (tup.  Ct  Rep.  587;  United  SUtes  v. 
Wright,  229  U.  8.  226.  237,  67  L.  ed.  1100, 
1106,  83  Sup.  CL  Rep.  630.  An  Indian 
reaervatlon  is  Indian  eountry  ( Clairmont  v. 
United  SUtea,  226  U.  S.  SBI,  06  L.  ed.  1201, 

32  Sup.  Ct.  Rep.  787),  and  we  take  judicial 
notice  that  on  the  date  named  there  was  an 
Indian  rcaarvation  In  the  state  of  Uontana 
known  as  the  Flathead  Indian  Reservation. 
Treaty  of  July  16,  180S,  12  Stat,  at  L.  97S, 
art  2 1  acta  April  23,  1904.  33'5tet.  at  L. 
S02,  ebap.  I49S,  |  18,  and  March  3,  190S.  33 
Stat  at  L.  1048,  1080.  chap.  1479,  S  9; 
Rep.  Com.  Ind.  AITairs,  1911,  p.  33.  Subject 
to  exceptions  not  here  material,  the  juris- 
diction of  the  district  court,  as  prescribed 
by  law,  embraced  all  offenses  againat  tho 
United  SUtea  committed  within  the  iUte 
of  Mctttana.    Rev.  SUt  %  663,  V.  B.  Camp. 

-,     aia  V.  B. 
DiaiiizedbXTOO^lc 


»U.  CHICAGO,  B.  I.  i  P.  K.  CO.  v.  CRAUBR.  4S»,  4M 

Stat.  IBOI,  p.  465;  26  Stat,  at  L.  876,  SB2,  the  rate  was  based,  were  aupeneded,  m  far 

chap.   180,  g  81.  BB   interatate   BhipmcntB   are  concerned,  bj 

Thui  we  eee  not  onljr  that  the  grounda  ^'^'  Carmack  ameadment  of  June  E9,  190S 

upon    which    the    court's    juriidiction    »a>  '3*    SUt.    at    L.    684,    chap.    35B1,    U.   8. 

challenged  are  not  di«:lcacd  by  the  record,  ??"'P- .^'^ Vu^P"  ^^i^' .iJ^fS) '  A  I'  ^ 

1.11.1..         I                            ii.=  the  act  of   Februarj  4,  1887     24  Stat  *t 

but  a^  that  «,  far  a.  appears  the  offense  l.  378.  chap.  104,  i.  8.  Comp.  Sul  1901 

charged  m   tbe  indictment  and  ihown  at  p.  3154, _  j  20,  whieh  fumiahes  the  exdu- 

the  trial  wbb  manifeatly  cogniiable  in  the  give  rule  on  the  subject  of  the  liability  of 

diatrict   court.  a  carrier  under  contracts  for  interstate  ihlp- 

The  bill  of  exceptions  contains  a  further  menta. 

recital  that  the  defendant,  at  the  conclusion  ^^^^"^^  wSi"*  ^•""'"*"*'  '■*••"  Dlftft 
of  the  evidence,  requested  the  court  to  direct 

a  verdict  of  acquittal  upon  the  ground  that  [No.  IM.] 
the  town  of  Poison  was  incorporated  under 

the   laws   of   Montana   and   subject   to   tha  Sutnnlttad  January  IS,  1914,    Decided  Feb- 

state's  police  power,  and  tliat  the  subjeet-  ruary   24,   1014. 
matter    of   the    case    was    not   within    the 

control  of  the  United  States.    In  this  there  TN  ERROR  to  the  Supreme  Court  of  Um 

may  have  been  an  indirect  asBcrtion  that  the  J    State   of   Iowa,   to   review   a   judgment 

liquors  were   introduced   into   the   town  of  which  affirmed  a  judgment  of  the  District 

Poison,  not  into  the  Flathead  Indian  Reser-  Court    of    Wriglit   County,    in    that    state, 

Tstion,  and  that  the  offenw,  if  any,  was  not  agunst  a   carrier   tor   the   full   amount   of 

one  against  the  United   Btatea.     But,  even  the  damage  to  an  interstate  shipment,  not- 

if  eo,   the  aasertion   has  no   other  support  withstanding     stipulations     limiting     the 

in   the   record.     The   indictment  makes   no  carrier's  liability  to  the  agreed  value.     Re^ 

mention  of  the  town  of  Poison,  and  neither  versed  and   remanded   for  further   proceed- 

does  tbe  recital  respecting  what  waa  shown  ingg. 

at  the  trial.     The  latter,  as  we  have  ecen.  See  aame  case  below,  163  Jowa,  108,  W3 

states  that  the  government  produced  [490]  K.  W.  387. 

evidence  in  support  of  the  charge,  and  that  The  facta  are  stated  in  the  opinion, 

the  defendant  admitted  the  introduction  of  ,,                   _            ,            . 

the  liquor  "as  charged  In  the  indictment."  ,*f':  "■,  ^-  ***"  'I'?"'''*!  *'"*  .?"T  '** 

The  natural  import  of  this  is  that  the  liquors  pl*l"tiff  In  erm.    Mr.  F.  C.  Dillard  was 

were  introduced  into  the  Flathead  Indian  *^  ^'  ■"■'«■ 

Reservation.    In  this  situation  the  reference  ^he  provisions  of  |  BO  o*  the  act  of  Feb- 

to  the  town  of  Poison  cannot  be  regarded  """T   *'   1887,   as   amended   by  the  art  of 

as  a  factor  in   the  case.     But,  as  bearing  ■^"''«  26,  1906,  constitute  an  exclusive  regn- 

upon  the  possible  status  ol  tbe  lands  occu-  '"t'""  °'  contracta  (or  Interstate  shipmenta 

pied    by    tlie   town,    see    Perrtn   v.   United  ^'   "'Iroad   common   carriers,    superseding 

States,  232  U.  8.  478,  ante,  681,  34  8op.  Ct.  '"  **■*«  regulations  upon  the  same  aubjeet. 

Rep.  387;    34  Stat,  at  L.  364,  chap.  3604,  Chicago,  B.  &  Q.  R.  Co.  r.  Miller,  228  U. 

I  17;  35  Stat,  at  L.  795,  chap.  283,  |  21.  °-  ^^^-  "  ^  ™-  ^^^'  ^^  ^"P-  ^t.  Rep.  1H| 

As  no  real  question  of  the  District  Court's  *dams  Exp.  Co.  v.  Croninger.  226  U.  S.  4V1. 

jurisdiction   is   involved,  nor  any   constilu-  "  L.  cd.  314,  44  L.R.A  (N.S.)  267,  «  81a^ 

tii^nal  or  treaty  question,  there  is  no  basis  ^  ^"P-  "8;  Chicago,  St.  P.  M.  4  O.  R.  0». 

for  tbe  direct  writ  of  error.     The  Judicial  '•  ^^^•^^'^  U.  8.  619,  67  L.  ed.  828,  M 

Code,  I  238  [38  Stat,  at  L.  1167,  chap.  231,  ^"P-  ^t-  R*p.  "S. 

U.  8.  Comp,  etat.  Supp.  1911,  p   2281.  ^=   liability    imposed   by   said   amended 

Writ  of  error  dismissed.  I  20  ia  the  liability  imposed  by  the  oommoo 
law  upon  a  common  carrier,  and  may  be 

limited  or  qualffled  by  special  contract  with 

the    shipper,    provided    the    limitation    ot 

CHfCAOO,   ROCK    ISLAND,    A   PACIFIC  foaliflcation  ia  reasonable  and  does  not  ex- 

RAILWAY  COMPANY,  Flf.  in  Err.,  ampt  from  loss  due  to  negligence. 


JSLSEE  CRAMER. 


Hlaaoori,  K.  ft  T.  R.  Co.  t.  Harriman, 


NOTT.— On  validity  of  stipuUUon  limit- 

(See  8.  C.  Reporter's  ed.  490-498.)  Ing  carrier's  liability  to  agreed  valuation, 

IS  affected  by  the  Hepburn  art — see  note  to 

Coinmerca  ^  Federal  power  —  snper-    Bernard  t.  Adanu  Exp.  Co.  28  L.ILA.(N&) 

•edtnit   sUt«   r«cnlnl"»    ~   carrier's    ES8. 

IlnblUtr-  On  Carmack  amendment  as  afferting  itata 

Stata  statutes   which,   like  Iowa   Code,    regulations  as  to  stipulations  limiting  11^ 


I  8074,  nullify  contracta  limiting  the  lia-  tiUity  of  common  carriers  for  losa  or  dunage 

bility  of  a  carrier  for  losa  or  damage  to  to  goods — sec  note  to  Adanu  Ezp.  Co.  ~ 

tbe  tgreed  or  declared  value  upon  which  Croninger,  44  L.R.A.(N.8.}  257. 

'"^"^  ,  ,KGooglc       •• 


SUPBBMB  CX>UBT  OF  THE  UNITED  STATES. 


Ooi.  Tebm, 


S2T  U.  S.  S72,  67  L.  ed.  «9B,  33  Slip.  Ct. 
Bap.  S97;  Adama  Exp.  Co.  t.  Croningar,  228 
U.  8.  *n,  S7  L.  ed.  314,  44  L.R.A.(N.S.) 
EST,  33  Sup.  Ct.  Rep.  148;  Ksniiaa  Cit; 
Southern  B.  Co.  v.  Cftrl,  227  U.  S.  639,  652, 
ST  L.  ed.  683,  688,  33  Sup.  Ct  Bep.  3S1. 

Aji  agreed  valuation  reguIatioD  determiu- 
ing  a  rate  is,  when  filed  and  published  ac- 
oording  to  law,  in  effect  a  part  of  the  act 
of  Congreu.  Its  reason ablenesa  is  not  open 
to  qneition  in  this  action. 

LouiiTille  k  N.  R.  Co.  t.  Mottle^,  219  U. 
8.  467,  56  L.  ed.  2B7,  34  L.R.A.(N.S,)  871, 
31  Snp.  Ct.  Rep,  206;  Texas  ft  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  8.  426.  51 
L.  ed.  653,  27  Sup.  Ct.  Rep.  350,  g  Ann. 
Gas.  1075;  Armour  Packing  Co.  v.  United 
SUtes,  209  U.  S.  66,  62  L.  ed.  681,  28  Sup. 
Ct  Rep.  428)  Texas  ft  P.  R.  Co.  t.  Mugg, 
202  U.  S.  242,  50  L.  ed.  1011,  26  Sup.  Ct. 
Bep.  628;  Poor  v.  Chicsgo,  B.  ft  Q.  R.  Co. 
12  Inten.  Com.  Rep.  418,  469;  L.  W.  Blinn 
Lnmber  Co.  t.  Southern  P.  Co.  18  Inters. 
Com.  Rep.  430. 

No  appearance  for  defendant  in  error. 

Ur.  Justice  Ijamar  delivered  the  opin- 
ion of  the  court: 

The  plaintiff,  Cramer,  aucd  the  railroad 
company  to  recover  $992,  the  amount  of 
damage  to  a  carload  of  60  hogs  ehippe<l 
from  Oalt,  Iowa,  to  Chicago,  Illinaia.  Tlic 
eonpany  defended  on  the  ground  tliat  the 
plaintiff  overloaded  the  car,  and  placed 
therein  inch  an  excesBive  quantitv  of  hay 
aa  to  overheat  the  animaU,  thereby  dam- 
aging lome  and  causing  the  death  of  others. 
It  fiirtber  contended  that  no  agent  of  the 
oompany  had  any  knowledge  as  to  the 
value  of  the  hogs,  except  what  was  stated 
by  tha  shipper,  who  represented  thai  their 
value  did  not  exceed  tlO  per  head,  and 
tkereby  secured  the  benefit  of  the  lower  of 
two  rates  specified  in  the  tariff  on  lite  with 
the  Interstate  Commerce  Commiaaion  and  at 
Qalt.  One  of  these  rates  applied  where  the 
*4lue  of  the  hogs  did  not  exceed  {10  per 
haad,  and  the  other,  a  higher  rate,  applied 
where  the  value  exceeded  $10  per  head. 
Tlie  defendant  claimed  that  the  tariffs  were 
binding  on  plaintiff,  [<03]  and  that  he 
oonid  not,  in  any  event,  recover  beyond  the 
valnation  on  which  the  freight  was  charged. 
lliie  Utter  defense  was  striclcen  out  on  de- 
murrer, and  the  trial  resulted  in  a  verdict 
In  faror  of  the  plaintiff  for  more  than  $800. 
On  writ  of  error  the  supreme  court  affirmed 
tha  Judgment  and  sustained  the  order,  strllc- 
ing  out  the  plea  on  the  ground  that  such  de- 
fcBW  was  prohibited  by  g  2074  of  the  Iowa 
Code,  which  provides  that: 

**No  contract,  receipt,  rule,  or  regulation 
ifaftD  exempt  any  railway  corporation  en- 
— 


gaged  in  transporting  persons  or  proper^, 
from  the  liability  of  a  common  carrier  or 
carrier  of  passengers,  which  would  exist 
bad  no  contract,  receipt,  rule,  or  regulation 
been   made   or   entered   into." 

In  Chicago,  M.  ft  St.  F.  R.  Co.  v.  Solan, 
J69  U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct. 
Rep.  28S,  decided  in  January,  1898,  it  was 
held  that  this  statute  was  valid  even  as 
applied  to  interstate  shipmenta.  But  in 
1906  Congress  passed  the  Hepburn  bill  [S4 
SUt.  at  L.  684,  chap.  3691,  U.  8.  Comp. 
SUt.  Supp.  1911,  p.  1288],  which  established 
in  interstate  commerce  a  uniform  rule  of 
liability.  That  rule  of  liability  is  to  l>e  en- 
forced in  the  light  of  the  fact  that  the  pro- 
visions of  the  tariff  enter  into  and  form  a 
part  of  the  contract  of  shipment,  and  if  a 
regularly  filed  tariff  offers  two  rates,  baaed 
on  value,  and  the  goods  are  forwarded  at  the 
low  value  in  order  to  secure  the  low  rate, 
then  the  carrier  may  avail  itself  of  that 
valuation  when  sued  for  loss  or  damage  to 
the  property.  Tlie  question  has  been  so  ful- 
ly considered  in  cases  determined  since  the 
decision  herein  of  the  supreme  court  of 
Iowa,  that  it  ia  unneccisary  to  do  more  than 
refer  to  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  B.  645,  67  L.  ed.  686,  33  Sup. 
Ct.  Rep.  391 ;  Missouri,  K.  ft  T.  R.  Co.  v. 
Harriman,  227  U.  S.  967,  67  L.  ed.  690,  33 
Sup.  Ct.  Rep.  307,  where  the  tacts  were  aub- 
stantially  like  those  here  involved,  and 
where  it  was  held  that  a  carrier  had  the 
riglit  to  make  a  defense  like  that  filed  in 
the  court  below.  As  it  was  error  to  strike 
the  plea,  the  judgment  is  reversed  and  the 
case  remanded  for  further  proceedings  not 
inconsistent  with   this  opinion. 

Reversed. 


(See  S.  C.  Reporter's  ed.  404-606.) 


I  Of  Itn- 


Comnierce   —   state   regalatloi 

ports  —  Innpectlon  fees. 

Tha  charge  of  1  cent  per  bushel  upon 
oysters  coming  from  other  states,  which  is 
levied  hv  the  Maryland  oyster  law,  %  69,  to 
help  defray  the  expenses  of  the  inspection 
provided  for  by  that  section,  and  the  other 
expenses  of  the  State  Fishery  Force,  vio- 
lates U.  S.  Const,  art.  1,  §  8,  as  unlawfully 
interfering  with  interstate  commerce,  where 
such  tax  regularly  yields  a  revenue  largely 

ilations 

of  commerce — see  note  to  New  Mexico  ex 
reL  McLean  v.  Denver  ft  R.  Q.  R.  Co.  51  L. 
•d.  U.  S.  78. 

MS  V.  S. 


by  Google 


D.  K.  FOOrtM.  &  CO.  V.  BTiUlMV. 


ia  <zeMS  of  the  amount  required  to  pay 
tbt  Mlariea  ol  tlie  inspectora,  and  the  cz- 
eeu  is  devoted  to  uoainapection  purposes. 
[Fai  otLet  casts,  see  Cominerce,  V,;  VI.  c,  lu 
Dlsest  Sup.  Ct.  ia08.] 

[No.  15B.] 

iTgned  January  IS,  1914.    Decided  Febru- 
ary 24,   1014. 

IN  ERBOR  to  the  Court  of  Appeals  ol  the 
State  of  Maryland  to  review  a  decree 
which  aflirmed  a  decree  of  the  Circuit  Court 
of  BsUimore  City,  in  that  state,  dismisBin^ 
the  bill  in  a  suit  to  enjoin  the  collection  of 
a  tax  upon  oysters  coming  into  the  state. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See   same   case  below,    117    Md.   336,   82 


Statement  hy  Hr.  Justice  Iiamar: 

The  plr-ntitrs  are  engaged  in  packing 
oysters  taken  from  the  waters  of  Mary- 
land, Virginia,  and  New  Jersey,  and  sliipped 
to  Baltimore,  where  they  are  Inspected 
under  the  provisions  of  the  Maryland  oyster 
law.  This  comprehensive  statute  contains 
82  sections,  one  of  which  {§  09)  provides 
for  the  appointment  of  20  special  inspec- 
tors, to  be  paid  $45  per  month  each,  dur- 
ing the  season.  They  are  required  to  in- 
spect all  oysters  in  the  district  to  which 
they  are  assigned,  and  to  give  a  certlBeate 
to  buyer  and  seller  in  substantially  the 
following  form: 

"I  hereby  certify  that  I  have  this  day 

inspected    for   Captain    of    the 

schooner   ,    a   cargo   of   oysters, 

sold   to   ,   and   found   the 

same  to  contain  bushels  of  merchant- 
able oysters,  and  — ' —  bushels  of  unmer- 
chantable oysters.     .     .     ." 

The  section  further  provides  that  "a 
charge  of  1  cent  per  bushel  is  hereby 
levied  to.  help  defray  the  expenses  of  such 
inspection  and  the  other  expenses  of  the 
State  Fishery  Force,  upon  all  oysters  un- 
loaded from  vessels  at  the  place  where 
said  oysters  are  to  be  no  further  shipped 
in  bulk  in  vessels." 

The  fee  was  to  be  charged  equally  to 
the  buyer  and  seller,  and  in  case  it  was  not 
paid  at  the  end  of  the  week,  the  property 
of  the  part;  indebted  was  to  be  levied  on 
and  sold  by  the  comptroller  "as  in  cases 
of  taxes  in  default,  without  further  proc- 
ess ol  Uw." 

[496]  The  four  plainttffe  refused  to  pay 
tha  inspection  feea  charged  against  them  be- 
tween October,  1910,  and  April,  IBll.  The 
eomptroUer  threatened  to  enforce  colleo- 
tlon  by  levy  and  sale,  and  they  Sled  a 
bin  in  the  circuit  eourt  of  Baltimore  city, 
B8  Ii.  ad. 


I  the  ground  that 


seeking  an  injunction  c 
the  inspection  fees  were  e 
stituted  a  burden  on  interstate  < 
and  a  violation  of  the  provision  of  the 
Constitution  that  "no  state  shall,  without 
the  consent  of  the  Congress,  lay  any  Im- 
posts or  duties  on  imports  or  export,  V- 
cept  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws."  [Art.  1,  | 
10.] 

'I  he  case  was  beard  on  an  agreed  ttatt- 
ment  of  facts  which,  in  addition  to  thoM 
above  recited,  showed  that  the  act  of  April, 
1910,  was  a  re-enactment  of  sections  of  » 
prior  statute  (Code  of  Maryland,  art.  72) 
which  was  substantially  like  the  present 
Uw,  with  the  same  charge  of  1  cent  A 
bushel  for  measuring  oysters. 

Extracts  from  various  annual  reports  of 
the  comptroller  were  stipulated  into  the  rec- 
ord. They  show  that  the  salaries  of  the  la- 
epectors  amounted  to  about  $14,000  per  aa- 
num.  Aft«r  the  deduction  of  aalaTiei  of 
these  inspectors  there  waa  for  190S  and  1919 
respectively,  an  excess  of  $22,010  and  928,- 
OSO.  This  annual  excess  was  carried  to 
the  credit  of  the  oyster  fund,  provided  for 
both  in  the  repealed  and  re-enacted  oyster 
law.     In  the  report  of  the  comptroller  for 

1909,  he  saye:  "The  tax  as  to  1  cent  per 
bushel  on  all  oysters  inspected  in  tUa 
state,  as  enacted  by  chapter  488  of  tin 
Acts  of  1908,  has  been  sufficient  not  only  to 
pay  the  cost  of  such  inspections,  hut  also 
to  carry  to  this  [oyster]  fund  the  balanM 
or  excess  of  $22,010.95." 

In  the  report  for  1910,  he  says:  "Hhtr- 
ing   the    fiscal   year   ending   Sept«mber  SO, 

1910,  the  receipts  of  taxes  on  cgritan 
amounted  to  $43,071.94.  The  dlsbunementl 
for  account  of  salaries  of  the  meaaurers 
and  inspectors  of  oysters  were  $14,D9I, 
leaving  a  balance  or  excess  [487]  of  98$,- 
080.94,  which  was  carried  to  the  oredlt  of 
the  Maryland  state  oyster  fund." 

"The  receipts  from  dredging  and  tOBg- 
Ing  licenses  show  a  heavy  shrinkage  ^ 
reason  of  fewer  boats  being  engaged  ia 
the  industry;  nevertheless  the  ezeew  tax 
of  1  cent  per  bushel  on  oysters  sold  a 
ed  to  {28,080.94,  making  the  fund  s 
taining   for   the  year"    (1911). 

Section  30  of  the  oyster  law  referred  to 
provides  that  the  oyster  fund  shall  tm}j 
lie  drawn  upon  for  "the  purpose  of  main- 
taining sufBclent  and  proper  police  regnU- 
tions  tor  the  prvt«etlon  of  fish  and  oysters 
In  Maryland  waters,  and  in  the  paymeat 
of  the  officers  and  men,  and  keeping  la 
repair  and  supplying  the  necessary  mMW 
of  sailinK  the  boat*  and  veaiels  ol  the  state 
Bshery  force." 

After  a  hearing  and  consideration  of  the 
facU  submitted,  the  eirenlt  oourt  held  that 
tt* 


by  Google 


4»7  SUPEKUE  COUKT  OF  THE  UNITED  STATES.  Ooi.  Iteu, 

the   inipection   tax    vu   valid,   refused    to  HcLemn  v.  Denver  &  R.  Q.  R.  Co.  203  U.  B. 

oijoia    iU    collection,    and    diBmiaaed    the  36,  SI  L.  ed.  78,  27  Sup.  Ct.  Sep.  1;  Hugler 

bill.     That  judgment  wae  afBrmed  by   the  f.  EKnM8,*lZ3  U.  S.  623,  31  L.  ed.  200,  It 

court   of   sppeaU    (117    Ud.    336,   B2    AtL  Sup.   Ct.   Rep.   273;    Re  Bebmui,   3   Inten. 

S80),   and   the   case   waa   brought   here   bj  Com.  Sep.  120,  41  Fed.  B07,  afBrmed  in  138 

writ  of  error.  U.  8.  78,  34  L.  ed.  802,  9  Inters.  Com.  Hep. 
486,  11  Sup.  Ct.  Rep.  213;  Uinneeota  v.  Bar- 

HcHra.  W.  Tbomaa  Kemp  and  Georsc  ber,  130  U.  S.  313,  320,  34  L.  ed.  466,  468, 

Whitelock    argued   the   caoK   and   filed   a  3  Inter*.  Com.  Rep.  185,  10  Sup.  Ct  Hep. 

brief  for  plaintiSs  in  error:  802;   American  Fertilizing  Co.  v.  Beard  of 

Under  art.  1,  g  8  of  the  Federal  Constitu-  Agriculture,  11  L.R.A.  179,  3  laten.  Com. 

tion,  the  atate  of  Maryland  can  impose  no  Rep.  632,  43  Fed-  009;  Patapaco  Guano  Co. 

tax  upon  Virginia  and  New  Jersey  oystera,  v.  Board  of  Agriculture,  171  U.  S.  346,  43 

except  auch  aa  may  be  reasonably  necessary  L.   ed.   ISl,   18   Sup.   Ct.   Rep.   802;    Poatal 

for  inspection  purpoaea  "to  secure  the  due  Teleg.   Cable   Co.  r.   Taylor,   1S2   U.  S.   04, 

quality  and  measure  of"  tha  oyatera  ahlpped  46  L.  ed.  342,  24  Sup.  Ct.  Rep.  208;  Werteru 

from  Virginia  and  New  Jeraey  into  Uary-  D.  Tel^.  Co.  t,  Kanaas,  ZIO  U.  S.  1,  27,  64 

land,  and  inapected  In  Maryland  at  the  ter-  L.  ed.  3Sfi,  300,  30  Sup.  Ct.  Rep.  190;  Red 

minntion  of  the  ahipraent.  "C"  Oil  Mfg.  Co.  t.  Board  of  Agriculture, 

PaUpsco  Quano  Co.  v.  Board  of  Agricul-  222  U.  8.  381,  394,  60  L.  ed.  241,  246,  82 

tur^  171  U.  S.  34S,  43  L.  ed.  191,  18  Sup.  Sup.  Ct.  Hep.  168;  Savage  v.  Jones,  226  U. 

Ct  Rep.  802;  Bobbins  v.  Taxing  Diat.  120  8.  601,  6S  h.  ed.  1182,  32  Sup.  Ct.  Rep.  71S. 

U.  S.  489,  30  L.  ed.  094,  1  Intera.  Com.  Rep.  Thia  tax  is  grossly  excessive  and  ia  im- 

4S,  7  8up.  Ct.  Bep.  692.  posed  for  other,  than  inapection  purposes. 

Interstate  commerce  can  only  be  impeded  Red  "C"  Oil  Mfg.  Co.  v,  Board  of  Agri- 

by  mch  local  aUtutes  as  seek  fairly  and  hon-  culture,  222  U.  S.  381,  394,  50  L.  ed.  241, 

estly  to  protect  the  citiiens  of  ■  state  from  246,  32  Sup.  Ct.  Rep.  152;  Savage  v,  Jones, 

the  fraud  of  abort  measures,  or  injury  by  226  U.  8.  601,  66  L.  ed.  1182,  32  Sup.  CL 

introduction  of  dangerous  or  unwholesome  Rep.    716;     Standard    Stock    Food    Co.    v. 

articles.      The   act   of   inipection   of   goods  Wright,  226  U.  S.  540,  66  L.  ed.  1197,  S2 

■hipped  into  a  atate  muat  be  performed  at  Sup.   Ct.   Rep.  784;   Re  Rebman,   3  Inter*. 

the  termination  of  the  ahi,  Tnent,  or,  as  Chief  Com.  Rep.  126,  41  Fed.  876. 

Justice  Marahall   obaerves,   it   must  be  on        „      _. .„         „         .,,  „__   __ 

Und,  "while  the  article  is  in  the  boaom  of  "%  S^*",'  V        5^              ^,,^' 

thTcountry."     The  peraon   to  perform  the  "«^  o*  Maryland,  "gned  the  cauae  and  fltad 

inipection  must  be  one  qualified  U.  measure,  »  ,^"*'.  *<"  ^l*"*^"*  '°  !"f  =               ,_ 

__/„r  „,  ,„ ^1.„,   .  ,j„  ..  ,„  tCl  In  view  of  the  fact  that  it  appears  from 

*righ,  or  in  some  manner  judge  as  to  the  complaint  and  agreed  statement 

pUUcular  commodity  to  be  examined.  ,  ,    ■:    .,    .  .  "^     ,  ,   .._  ^                           . 

fflbbon.  ,.  Ogd™,  •  Whut.  1,  201,  .  L.  -"ff  ""  tk.  pUlnM.  1.  OTO,  .,.  n^ 

A  13,  71;  BroV  i.  M.ryU.d,  12  Wli«l.  ~».pl;ta"8  "' "■•  i"P-.l'™  »>  "7 '"P"- 

«U.  «;,  is8.  t  L.  rf.  878,  885,  Fo.ler  ».  '"  ""B».''P™  fj*^"  "f"?*,'"" 

Hut.,  t  WKito^  M  U.  S.  2«e,  2<  L.  ed.  "!".?,".';  ',!  -."i"?.";     \           S" 

la,  Tun,„  ,.  M„,Lu,J,  107  U.  S.  J8,  B5,  f"""™  «'  ""  "«"^  S*-*"  '","''  '»"■ 

27  £.  ed.  S70,  378,  2  Sup.  Ct.  E.p.  «,  N.w  '-e  »P«"  0>«   ~»lr.Tmj  now   bdor.   thu 

York   ..    Comptmle   OCnerale   Tr»ni*U»n.  '^'^^    „     .                ,    „  ,               t^„         . 

fe Z<ki.%'  ■        ■  ^ o-i^^ r "■  '■  "■ " "" "■■  "• " 

The    Federal    Constitution    contemplates  ^P;  ^-  "fP"  ]■  ,       ,    ,     

Uld  permit,  only  such  sUte  inspection  taxe,  ^  ^he  vesting  in  Congress  of  excluaivepoww 

a.  m^reaaonabU  in  amount,  single  in  pur-  *«   "*»'"«*   tnterrtate   commerce   doe«   not 

POM,  and  aases«!d  under  a  Uw  designed  for  P™^*"'*  *^"   '^^  ^"3      i 

tt^proteetion  of  the  health  or  safety  of  the  """^'^  "^  ^'  P^'l**  P"*"'  I°»P«t««J*". 

ooB^unity,   ..   dUttngnished   from   a   tax  "»  though  «"*  ^^'  -P**'**  "P""  •rticl« 

wUeh,   in  whole  or  in   part,  levie.  tribute  "^^f**"^*^  commerce. 

upoTinteraUte  commerce  foTthe  enrichment        New  Mexico  ex  rel    Md*an  v.  Denver  * 

Oltte  coffers  of  the  taxing  state  itaeU.  «•  G-  «■  Co.  203  U.  S.  60,  SI  U  ed.  86.  ST 

Brown  v.  Maryland,  12  Wheat.  439,  400,  Bup.  Ct.  Rep.   1;    PaUpaco  Ouano  Co.  v. 

8  L.  ed.  «78,  C93;  Bobbins  r.  Taxing  Dist.  Board   of   Agriculture,    171   U.   8.   346,  43 

120  U.  8.  489,  30  L.  ed.  694,  1  Inters.  Com.  !•■  ed-  361,  18  Sup,  Ct.  Rep.  862;  Neilaon  v. 

Bep.  46,  T  Bnp.  Ct.  Rep.  692;  Lelsy  v.  Har-  Oaria,  2  Woods,  287,  Fed.  Caa.  No.  10,091; 

din,  136  U.  S.  100,  108,  34  L.  ed.  128,  132,  Bobbins  v.  Taxing  Dist.  120  U.  8.  4B0,  10 

S  iBters.  Com.  Bep.  36, 10  Sup.  Ct.  Bep.  661 ;  L.  ed.  094, 1  Intera.  Com.  Rep.  46,  7  Sup.  Ct. 

Turner  v.  Maryland,  107  U.  8.  38,  27  L.  ed.  Rep.  692. 

370,  t  Sup.  Ct.  Bep.  44;  New  Mexico  ez  rel.       The  interprcUtion  of  article  72  of  the 
7«*  ,-.       IM  V.  8. 

DiailizedbyGOO^^rC 
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Maryland  Code,  m  let  forth  hj  the  court 
of  iHBt  resort  in  Msiyl&nd,  is  coDcluHive 
ud  liindiDg  upon  thii  court,  and  completely 
and  flrally  disposes  of  the  contention  ad- 
vanced  by  the  plaintHTs  in  error. 

Tampa  Waterworks  Co.  v.  Tampa,  189  U. 
a  241,  SO  L.  ed.  170,  26  Sup.  ».  Rep.  23; 
Oatewood  r.  North  Carolina,  203  U.  S.  53: 
51  L.  ed.  306,  27  Sup.  Ct.  Rep.  167;  Lindale; 
T.  Natural  Carbonic  Oaa  Co.  220  U.  S.  01,  S^ 
L.  ed.  Sas,  31  Sup.  Ct  Rep.  337,  Ann.  Caa. 

I9I2C,  leo. 

Tha  statnta  In  qneatlon  must  be  con- 
sidered as  an  inspection  law  which  it  waa 
in  the  power  of  the  state  of  Maryland  to 
enact,  and  its  fair  import  ia  that  the  fees 
exacted  nnder  ita  proTiaiona  are  tor  the 
pnrpoae  of  meeting  the  ezpenaes  of  inspec- 
tion. 

SUndard  Stock  Pood  Co.  t.  Wright,  22S 
U.  S.  54B,  SB  L.  ed.  12O0,  32  Sup.  Ct.  Rep. 
784. 

Mr.  Jnstiee  Iiamap,  after  making  the 
foregoing  atatement  of  facta,  deliTSrcd  the 
opinion  of  the  court: 

The  plaintiffs  are  engaged  in  the  busi- 
ness of  packing  oysters  in  the  city  of 
Baltimore,  and,  during  the  season  of  IBIO- 
11  purchased  73S,000  buatiels,  of  which 
494,000  bushels  were  taken  from  the  wat«rs 
of  the  state  of  Maryland,  223,000  from  the 
waters  of  the  state  of  Virginia,  and  14,11S 
from  the  state  of  New  Jersey.  These  oys- 
ters were  Inspected  in  Baltimore  by  offieert 
appointed  under  the  provisions  of  the 
Maryland  statute,  which  fixed  an  inspec- 
tion fee  of  1  cent  per  bushel  to  be  paid, 
one  Italf  by  the  seller  and  one  half  by  the 
buyer.  The  plaintiffs  haHng  refused  to  pay 
the  inspection  charge  assessed  i^inst  them, 
litigation  followed.  The  decision  waa 
against  their  claim  of  immunity  under 
art  I,  II  8  and  10,  of  the  Constitution. 
The  case  was  then  brought  here  on  the 
ground  that  the  inspection  fee  of  1  cent 
per  bushel  charge  waa  excessive,  that  it  in- 
terfered with  InUratate  [603)  commerce, 
and  levied  an  unlawful  impost  duty  upon 
goods  shipped  into  Maryland  from  other 
sUtee. 

1.  The  Constitution  prohibits  a  State 
from  regulating  Interstate  commerce,  but 
at  the  name  time  authorises  the  collection 


merce  is  to  that  extent  lawfully  burdened. 
Inspection  is  intended  to  determine  the 
weight,  condition,  quanti^,  and  quality  of 
merchandtse  to  be  sold  within  or  beyond 
tke  (Ute's  borders.  It  U  usually  "ac- 
eomplisbed  by  locdcing  at  or  weighing  or 
meaanring  the  thing  to  be  Inspected."  (New 
Toric  r.  Coapcgnifl  CMn«rale  Tranaatlan- 
••  L.«d. 


tique,  107  U.  S.  62,  27  L.  ed.  384,  2  Bnp. 
Ct.  Rep.  S7),  though  there  may  be  etaea 
in  which  some  degree  of  supervision  or 
policing  is  required  in  order  to  secure  the 
proper  eertiHcation  of  the  property  intend' 
ed  for  sale  or  shipment  But  while  the 
two  duties  may  sometimea  overlap,  there 
ia  a  difference  between  policing  and  in- 
spection, and  if  the  state  impoaes  upon  one 
set  of  ofllcers  the  performance  of  the  two 
duties,  and  pays  the  whole  or  «  part  of 
the  joint  expenses  out  of  inspection  fees, 
it  must  be  made  to  appear  that  such  tax 
does  not  materially  exceed  the  coat  of  in- 
spection,— the  burden  in  such  eaaes  being 
on  those  seeking  to  collect  tlie  combined 
charge.  For  if  the  cost  of  inspection  Is 
so  intermingled  with  other  expenses  aa  to 
make  it  impossible  to  separate  the  two,  in- 
terstate commerce  niglit  be  burdened  by 
fees  collected  both  for  inspection  and  rsT- 
enue,— for  a  lawful  and  for  an  unlawful 
purpose.  Such  is  the  contention  here,  the 
plaintiffs  iDsisting  that  the  feea  are  col- 
lected partly  for  inspecting  oyatera  and 
partly  for  the  cost  of  policing  the  waters 
of  Chesapeake  tuiy;  while  the  defendant 
insists  that  the  charge  is  collected  and 
epent  solely  for  inspection. 

2.  Inspection  uecessarlly  invoivea  ex- 
pense, and  the  power  to  fix  the  fee,  to 
cover  that  expense,  is  left  primarily  to 
the  ieglslature,  which  must  exercise  dis- 
cretion in  determining  the  amount  to  be 
charged,  since  It  Is  impossible  [S04}  to  Ml 
exactly  how  much  will  be  realized  tmder 
the  future  operations  of  any  law.  Beside, 
receipts  and  disbiinementa  may  so  vary 
from  time  to  time  that  the  surplus  of  one 
year  may  be  needed  to  supply  the  detlcieney 
of  another.  If,  therefore,  the  fees  exoead 
cost  by  a  sum  not  unreasonable,  no  qnea- 
tlon can  arise  as  to  the  validity  of  tha 
tax  so  far  as  the  amount  of  the  charge  la 
concerned.  And  even  if  it  appeara  that 
the  sum  collected  is  beyond  what  ia  needed 
for  inspection  expenses,  the  courts  do  not 
interfere,  immediately  on  application,  be- 
cause of  the  presumption  that  the  Iqris- 
lature  will  reduce  the  feea  to  a  proper  snm. 
Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agrienl- 
tare,  222  U.  S.  303,  66  L.  ed.  244,  32  Sup. 
Ct.  Bep.  ]5Z.  But  when  the  facts  show 
that  what  was  known  to  be  an  itnneceasary 
amount  has  been  levied,  or  that  what  haa 
proved  to  tie  an  unreasonable  charge  la  con- 
tinued, then  they  are  obliged  to  a«t  in  tlif 
light  of  those  tacts,  and  to  give  effect 
to  the  provision  of  the  Conatitution  pro- 
hibiting the  collection  by  a  state  of  more 
than  is  necessary  for  exeenting  Ita  in- 
ipection  laws.  In  such  inquiry  they  treat 
the  fees  fixed  by  the  legislature  for  in- 
ipection  proper  as  prima  fade  reaaonabia, 
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And  do  not  enter  into  any  nice  cklculation 
■a  to  the  difference  between  cost  and  col- 
lection: nor  will  thej  declare  the  fees  to 
be  exceasive  unleBs  it  ii  made  clearlj  to 
appear  that  thej  are  obviousl;  and  large- 
ly bejond  what  is  needed  to  pay  for  the 
inapection  Bervicea  rendered.  Still,  effect 
must  be  given  to  the  proTiHion  of  the  Con- 
ttitution,  which,  in  unusual  and  emphatic 
temu,  permits  tht  state  to  collect  onlj  what 
is  "abaolutely  necesMiry."  If,  therefore,  it 
ia  shown,  that  the  fees  are  disproportionate 
to  the  service  rendered,  or,  that  they  in- 
clude the  cost  of  something  beyond  legiti- 
mate inspection  to  determine  quality  and 
condition,  the  tax  must  be  declared  void 
because  such  costs,  by  necessary  operation, 
obstruct  the  freedom  of  commerce  among 
the  states.  New  Mexico  ex  rel.  McLean  v. 
DenTer  k  R.  0.  R.  Co.  203  U.  S.  38,  SI 
L.  ed.  78,  2T  Sup.  Ct.  Rep.  1;  Brimmer  v. 
Rebman,  13B  [SOS}  U.  S.  B3,  34  L,  ed.  664,  3 
inters.  Com.  Rep.  485,  11  Sup.  Ct.  Rep. 
213;  PosUl  Teleg.  Cable  Co.  v.  Taylor, 
im  U.  B.  64,  48  L.  ed.  342,  24  Sup.  Ct. 
Rep.  208;  Patapsco  Ouano  Co.  v.  Board 
of  Agriculture,  171  U.  8.-  364,  43  L.  ed. 
194,  IS  Sup.  Ct  Rep.  862;  Red  "C"  Oil 
IStg.  Co.  V.  Board  of  Agriculture,  222  U. 
S.  304,  S6  L.  ed.  24fi,  32  Sup.  Ct.  Rep. 
162;  Savage  v.  Jones,  2EB  U.  8.  GDI,  66 
L.  td.  1182,  32  Sup.  Ct.  Rep.  71&. 

8,  The  nnreasonableness  of  inspectit 
fees  may  appear  from  the  language  of  the 
aet,  H  in  D.  E.  Foote  t  Co.  v.  Clagett, 
116  Md.  228,  81  Atl.  611,  where  a  char^ 
of  2  cents  a  bushel  on  oysters  was 
lected,  under  a  statute  which  provided  that 
one  half  was  to  be  used  for  inspection  and 
the  other  half  was  to  be  used  for  replacing 
shells  OD  the  natural  beds  tor  the  purpose 
of  increasing  the  oyster  crop.  That  law 
waa  declared  void  1^  the  court  of  appeals 
of  Maryland,  because  of  the  provision  that 
ona  half  of  the  inspection  tee  should  be 
applied  to  other  than  the  inspection  pur- 
pose. The  preaent  statute  contains  lan- 
guage lUBceptihle  of  the  same  construction, 
tor  it  provides  for  an  inspection  fee  of  1 
eent  per  bushel  to  be  "levied  to  help  pay 
the  salary  of  the  inspectors  and  the  other 
izpenses  of  the  State  Fishery  Force.'' 

As  the  act  itself  makes  a  clear  distino- 
Hon  between  inspection  expenses  "and 
a  expcniea,"  the  question  at  once  arisea 
as  to  whether  the  state  did  not  provide 
tor  the  oolleetioB  of  more  than  waa  "ah- 
Bolntely  neoeasaiy  for  executing  its  tn- 
spaetioB  lam,"  thereby  rendering  the  stat- 
Ota  void  because  it  included  the  coet  of 
"aomething  beyond  legitimate  inspection 
to  determine  quality  and  condition."  Brim- 
mer r.  Bebman,  138  U.  S.  S3,  34  L.  ed. 


864,  3  Inters.  Com.  Rep.  486,  11  Sup.  Ot 
Rep.  213. 

lliis  objection,  apparent  on  the  face  of 
the  act,  was  sought  to  be  answered  by  the 
suggestion  that  §  69,  which  levied  the  tax, 
was  but  a  part  irf  an  elaborate  system 
of  inspection  running  through  the  whole 
law,  "the  enforcement  of  which  was  an 
inseparable  part  of  the  duty  of  the  State 
Fishery  Force,"  and  that  "the  expenae  of 
such  inspectiuin  is  a  component  part  of  all 
the  expenses  of  that  force."  117  Md.  336, 
82  Atl.  380.  It  was  urged  that,  in  addi- 
tion to  inspecting  oysters  as  tlii^y  were 
unloaded  from  vessels,  [506]  the  Fishery 
Force  performed  other  inspection  duties  such 
as  preventing  what  were  known  as  "buy- 
boats"  from  secretly  carrying  culls  and 
other  unmerchantable  oysters  beyond  the 
limits  of  the  state  tor  consumption  or 
transplanting.  But  even  if  it  be  conceded 
that  these,  or  like  services,  could  be  classed 
as  inspection  within  the  meaning  of  the 
Constitution,  they  form  only  a  part  of  the 
many  and  various  duties  imposed  upon  the 
Fishery  Force.  That  organization  is  sup- 
plied with  men  and  boats,  and  required  to 
patrol,  day  and  night,  the  waters  of  Chesa- 
pealce  bay  to  prevent  unlicensed  boats  from 
taking  oysters  from  improper  tonging  or 
dredging,  and  to  see  that  sheila  and  culls 
are  returned  to  the  natural  beds, — provi- 
sions intended  for  the  preservation  of  the 
supply  rather  than  determining  the  mef' 
chan table  quality  of  oysters  offered  tor 
sale.  Other  noninspection  duties  might  be 
named,  but  the  foregoing  will  suilice  to 
show  that  inspection,  policing,  and  busi- 
ness expenses  are  to  be  paid  for  out  of 
inspection   fees. 

3.  But  the  commingling  of  these  various 
duties,  paid  for  out  of.  a  fund  raised  tor 
inspection,  does  not  necessarily  show  that 
the  fee  is  excessive.  For  the  presumption 
of  invalidity  arising  from  such  interming- 
ling might  be  met  by  carrying  the  burden 
of  showing  that,  while  the  statute  re- 
quired payment  out  of  which  joint  fund, 
tin  collections  were  not  sufficient,  but  only 
helped,  to  pay  the  definitely  ascertained  ex- 
penses of  inspection.  The  question  of  rea- 
sonableness, therefore,  may  be  considered 
in  the  light  of  the  practical  operation  of 
the  law  with  a  view  of  determining,  with 
reasonable  certain^,  the  permanent  rela- 
tion between  the  amount  collected  and  the 
ooat  of  inspecting.  The  court  of  appeals 
of  Maryland,  following  the  intimation  in 
Tnnier  v.  Maryland,  107  U.  8.  38,  27  L. 
ed.  370,  8  Sup.  Ct  Rep.  44,  declined  to 
pass  on  the  question,  upon  the  ground 
that  a  court  could  not  decide  whether  "a 
charge  or  duty  under  an  inspection  law  la 
or  is  not  excessive."  That  suggestion,  [BOT] 
MS  V.  S. 
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er,  ip  oppoMd  to  the  dietinct  niliogi 
!■  Brimmer  t.  Rebman,  BUpro,  and  other. 
eaao*  aboTO  cited,  which  hold  that  it  is 
tiu  duty  of  the  courts  to  paM  upon  the 
qoMtion,  ao  as  to  protect  the  private  citi- 
mi  againit  the  pajmeDt  of  inspection  fees 
larger  than  those  authorited  b;  the  Con- 
(titution. 

i.  The  Maryland  statute  provided  tor 
that  kind  of  inspection  that  could  be  per- 
formed by  "looking  at  or  measuring  the 
thing  to  lie  inspected"  (New  York  v.  Com- 
pagnie  Oenftrale  TrangatI antique,  107  U.  S. 
«Z,  2T  L.  ed.  3S4,  2  Sup.  Ct  Rep.  8T).  It 
Osad  the  amount  of  salary  to  be  paid  the 
Inspectors  for  such  services,  so  that  the 
cost  was  deflnitelj  known.  The  receipts, 
too,  are  reasonably  certain  in  view  of  col- 
lections in  the  past. 

The  present  statute  it  a  re-enactment  of 
an  old  law  levying  the  same  charge  of 
1  cent  per  bushel.  Under  the  operations 
of  that  law  it  appeared  that  about  4,000,- 
000  bushels  were  inspected  each  year,  pro- 
ducing a  revenue  of  (40,000,  one  third  of 
which  was  sufficient  to  pay  the  salariea  of 
the  inspectors,  the  other  two  thirds  being 
appropriated  to  the  "other  expenses  of  the 
Fishery  Force."  The  comptroller,  in  his 
annua]  reports,  called  the  attention  of  the 
legislature  to  the  fact  that,  as  required, 
this  "excess"  had  been  credited  to  the 
oyster  fnnd.  This  fund  was  to  be  used — 
not  for  inspection  purposes,  but  for  "main- 
taining HiifTicient  and  proper  police  rqfula- 
tions  for  the  protection  of  fish  and  oysters 
in  Maryland  waters,  nnd  the  payment  of 
the  officers  and  men,  and  for  keepiug  in  re- 
pair and  supplying  the  necessary  means 
of  sailing  the  boats  and  vessels  of  the 
State  Fishery  Force." 

Even  during  the  year  following  the  en- 
actment of  the  nev/  statute,  and  the  fail- 
ure of  many  to  pay,  pending  the  decision 
as  to  the  validity  of  the  tax,  the  collections 
were  in  excess  of  the  cost  of  inspection. 
In  the  light  of  the  operation  of  the  pre- 
vious act.  and  the  failure  to  show  that  the 
amount  collected  under  the  new  would  not 
be  more  than  was  necessary  for  the  ex- 
penses of  inspection  proper,  [SOS]  the  pres- 
ent statute  must  be  held  to  be  void.  The  ex- 
oeaa  collected  may  have  been  valid  as  a 
tax  on  property  in  Maryland,  but  was  a 
burden  on  interstate  commerce  when  levied 
upon  oysters  coming  from  other  States. 
This  fact  renders  the  whole  tax  void,  be- 
cause there  is  no  claim  that  the  intrastate 
eonuuerce  can  be  separated  from  the  fnter- 
itate  shipments,  or  that  the  legislature 
would  have  taxed  ona  and  left  the  other 
untaxed. 

Judgment  reversed  and  the  ease  remand- 
ed tor  further  proceedings  not  inconsistent 
with  this  opinion. 


GERTRUDE  O'CONNOR. 
(See  S.  C.  Reporter's  ed.  608-S16.) 


1.  A  carrier  receivine  from  a  forwarder 
engaged  in  combining  shipments  of  various 
owners  to  secure  carload  rates,  a  carload 
shipment  billed  as  household  goods  of  small 
value,  is  not  required,  in  the  absence  of 
anything  to  indicate  false  hilling,  to  make 
special  inquiry  as  to  value,  but  may  refy 
on  the  forwarder's  statement  that  us  ettr 
is  loaded  with  goods  of  the  character  and 
value  stated. 

[For  other  esses,  see  Principal  and  Afent,  in. 
a,  la  Dlaeat  Sop.  Ct.  1S(M.] 

Principal  and  agent  —  aulhority  Of  for- 
warder —  secret  Instrnctlona. 

2.  A  carrier  has  the  right  to  asnuns, 
nothing  to  the  contrary  appearing,  that  ft 
forwarder  engaged  in  combining  shipmenta 
of  various  owners  to  secure  carload  rates 
has  the  suthority  to  agree  upon  the  terma 
of  shipment,  and  is  therefore  not  bound  by 
the  private  instructions  of  one  of  the  own- 

(For  other  ORea.  see  Principal  and  AEent.  III. 

C.  in  Dleest  Sup.  Ct.  IBOS.] 
Carriers  —  limiting  liability  —  ncreed 

ralne  —  use  of  printed   forms. 

3.  A  case  of  an  agreed  valuation  within 
the  meaning  of  the  rule  that  a  carrier,  when 
its  rates  are  graduated  by  value,  may  limit 
its  liability  for  the  loss  of  an  intersUte 
shipment  to  the  agreed  or  declared  value, 
is  presented  where  the  shipper's  agent 
fllled  out  a  printed  bill  of  lading  describing 
the  shipment  as  "emigrant  i|iovables  .  .  . 
Released  to  flO  per  ewt.,"  which,  on  prM- 
cntation,  was  signed  by  the  carrier's  a{[en^ 
and  the  goods  were  shipped  under  the  lower 
rate   applicable  to  goods  of  that  character 
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Note. — As  to  limitation  of  carrier^ 
liability  for  loss  to  agreed  valuation — tee 
notes  to  Everett  v.  Norfolk  &  S.  R.  Co.  1 
L.RJi.(N.8.1    986. 

As  to  carrier's  power  to  limit  amoimt  of 
liability  in  case  ol  negligence  generally — Me 
note  to  Ballou  v.  Earle,  14  L.R.A.  433. 

As  to  right  to  limit  liability  by  contrMt 
in  the  absence  of  negligence — see  note  to 
Little  Rock  t  Ft.  8.  R.  Co.  v.  Cravens,  18 
L.R.A.  627. 

On  validity  of  stipulation  limiting  ev 
rier's  liability  to  agreed  valuation  as  mt' 
fected  by  the  Hepburn  act — see  note  to 
Bernard  v.  Adams  Exp.  Co.  28  L.R.A.  (N£.) 
2S3. 

On  Carmack  amendment  as  affectiug  state 
regulations  as  to  stipulations  limiting  lia- 
bility of  common  earners  for  loss  or  damage 
to  goods— sec  note  to  Adams  Exp.  Co.  v. 
Croninger,  44  LJt^CN.S.)  2S1. 
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Submitted  J&nuftrj  B,  1914.    Decided  Feb 
uary  24,  1014. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  jadg- 
ment  of  tbe  District  Court  of  Ramte;-  Coun- 
ty, in  that  state,  against  a  carrier  for  the 
lull  value  of  a  lost  interstate  shipment, 
notwithstanding  stipulations  limiting  the 
carrier's  liability  to  the  agreed  value. 
ReTersed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below  tm  tint  appeal,  IIB 
Minn.  223, 130  K.  W.  743,  on  second  appeal, 
128  Hinn.  3&»,  139  N.  W.  61B. 

Statement  by  Mr.  Justice  Lamar: 
The  Boyd  Transfer  Company  of  Minne- 
apolis in  addition  to  ita  regular  transfer 
bnsiness  acted  as  a  forwarder  by  railroad. 
By  collecting  from  different  shippers  small 
lots  of  goods  sufficient  in  the  aggregate  to 
fill  a  car,  it  secured  carload  rates,  and  out 
of  the  difference  iietween  carload  and  leas 
than  carload  rates  it  made  a  profit  and  at 
the  same  time  was  enabled  to  offer  better 
rates  to  the  small  shipper.  How  this  dif- 
ference between  the  two  rates  was  divided 
between  owner  and  forwarder  does  not  ap- 
pear in  the  record.  At  the  time  ol  the 
shipment  referred  to  in  this  case,  the  rail- 
road company  bad  four  rates  on  household 
goods  (including  emigrant  movables),  which 
vary,  both  according  to  the  weight  and  value 
of  the  shipment,  as  follows: 
Lew  than  carload  lots  (val- 
ue not  stated )    tS.OO  per  cwt 

Lea*  than    carAad   lota    (not 

to   exceed    CIO    per   cwt)  2.00    "      * 
Carload  lota  ( valne  not  stat- 
ed)        1.60    -      - 

Carload   lots    (value   not   to 

exceed  »10)    1.00    "      - 

While  these  t.irifTs  were  in  force,  the  Boyd 
Transfer  Company  was  employed  by  the 
pWntiff,  on  terms  not  stated,  to  box,  trans- 
fer, and  ship  certain  property  which  she 
deaired  to  have  sent  to  Portland,  Oregon. 
The  articles  consisted  of  a  typewriter,  sta- 
tionery, books,  curtaina,  wearing  apparel, 
jewelry,  and  other  personal  effects.  Some 
of  them  had  been  packed  In  a  trnnk,  and 
the  balance  were  boxed  by  the  Boyd  Com- 
pany and  loaded  by  it  into  a  car  filled  with 
household  goods.  The  weight  of  the  load  waa 
£2,000  lbs.  The  Boyd  Company  filled  out  a 
hiU  of  ladini[,  deaoriblng  the  shipment  as 
"One  car  of  Fjnigrant  Movable."  [510]  "Re- 
leased to  910  per  cwt.,"  and  naming  "Boyd 
Tranafer  A  Jtorage  Company,  shipper."  The 
bill  of  lading  on  presentation  was  signed  by 
the  agent  of  the  railroad  company.  The 
goods  were  lost  m  ro«te  and  the  ptaiotiff 
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brought  suit  against  the  railroad  company 
for  tS98.(tS,  Ibeir  full  value.  The  company 
filed  a  plea  setting  up  that  the  property 
liad  been  destroyed  without  its  fault,  and 
further  contended  that  in  view  of  the  pro- 
visions of  the  tariff,  and  the  fact  that  the 
goods  lind  been  sliipped  on  tbe  |1  rate,  the 
cerrier  could  not  be  held  liable  beyond  CIO 
per  hundredweight. 

At  t)ie  trial  tlie  plaintiff  testified  she  d.d 
not  know  tbat  tliere  had  been  any  valuation 
of  her  goods,  as  the  agent  of  the  Boyd  Com- 
pany in  soliciting  the  shipment  had  atated 
that  it  had  n  through  car,  but  said  nothing 
to  her  about  ehipping  her  effects  as  house- 
hold goods,  aud  she  underatood  that  they 
were  to  be  shipped  as  a  separate  consign- 
ment. She  testlUed  tliat  she  had  stated  to 
the  transfer  company  that  her  goods  were 
new,  and  as  sli  had  no  insurance,  she  was 
willing  to  pay  the  regular  rates. 

The  defendant  introduced  the  tariffs,  and 
offered  evidence  to  show  that  its  agents  had 
no  knowledge  of  tbe  contents  of  plaintilTa 
boxes  which  had  been  loaded  into  the  car 
by  the  transfer  company,  which  also  made 
out  the  bill  of  lading  and  indorsed  thereon 
a  statement  that  the  car  contained  "Emi- 
grant Movables  Released  at  CIO  per  cwt." 

A  number  of  auctioneers  and  dealers  in 
secondhand  furniture  were  introduced  aa 
witnesses  lor  the  purpose  of  establishing 
tlie  average  value  of  secondhand  furniture 
and  household  goods.  They  testified  that 
they  were  familiar  with  the  value  of  house- 
hold goods  and  secondhand  furniture;  testi- 
fied that  only  a  few  of  such  effects  are  sold 
by  weight,  but  the  value  being  ascertained, 
the  article*  could  be  weighed  and  the  value 
per  pound  then  [SIX]  determined.  Ibis  they 
illustrated  by  giving  the  cost,  weight,  and 
valne  per  pound  of  various  articlea.  and 
gave  their  opinion  as  to  the  average  value 
of  shipments  of  taonsebold  goods,  including 
furniture,  carpets,  wearing  apparel,  and  the 
like.  One  witnesa  stated  that  the  average 
value  was  about  C4  per  cwt.,  another  tS 
per  cwt.,  another  testified  tnat,  including 
a  secondhand  piano  weighing  1,500  lbs.,  the 
average  value  would  be  about  CT  per  cwt. 
'lliere  was  do  testimony  in  rebuttal,  beyond 
the  fact  that  the  articles  belonging  to  plain- 
tiff were  shown  to  be  worth  much  more  than 
CIO  per  cwt 

The  court  charged  tiiat  if  the  Boyd  Com. 
pany  was  the  agent  of  the  plaintiff  to  make 
the  shipment,  she  was  bound  by  its  valua- 
tion,  provided  such  valuation  was  not  an 
arbitrary  attempt  to  limit  liability,  and  left 
to  the  jury  to  determine  whether  tliere  had 
been  such  an  arbitrary  attempt  to  limit 
liability.  They  returned  a  verdict  for  the 
amount  claimed  in  the  complaint.  The  de- 
fendant moved  f«r  a  b«w  pM  because  of 
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trron  In  the  charge  ud  beotue  the  verdict 
WSB  in  eiccas  of  the  sum  for  which  the  de- 
fendant could  be  held  responeible  under  the 
tarilTa  fllcd  with  the  Interstate  Commerce 
Commiaaion.  The  judge  held  that  the  car- 
rier waa  not  reaponaible  lor  162.00,  the  val- 
ue of  jewelry  and  lilverware  in  the  trunk, 
and  the  plaintilT  having  written  off  that 
amount,  judgment  was  rendered  against  the 
defendant  for  {£33.40,  a  sum  much  in  ciceaa 
of  |I0  per  ewt.  The  case  waa  then  talcen 
to  the  Bupri-me  court  of  Minnesota,  which 
affirmed  the  judgment.  It  held  that  the 
railroad  company  was  charged  with  knowl- 
edge that  a  considerable  portion  of  the 
amount  received  by  shipping  at  reduced 
rates  went  to  tne  forwarding  company,  and 
not  to  the  various  owners  of  the  gooda 
packed  in  one  ear ;  and  that  the  railway  com- 
pany must  have  known  that  the  Boyd  Com- 
pany waa  ignorant  of  the  value  and  contents 
of  the  boxea  belonging  to  the  different  ahip- 
pers.  It  ruled  that  the  Boyd  Company 
had  no  implied  [B12]  authority  to  make 
an  agreement  as  to  the  value  of  plaintilT's 
goods.  It  further  held  that  whether  there  had 
been  any  bona  fide  attempt  to  fli  value  was 
a  question  of  fact;  and  as  the  jury  by  thrir 
verdict  had  found  that  there  bad  been  no 
such  effort,  the  plaintiff,  under  Oatroot  v. 
Northern  P.  R.  Ill  Minn.  004,  187  N.  W. 
1T7,  waa  entitled  to  recover  the  full  value  of 
the  goods  shipped.  It  further  held  that  the 
rule  announced  by  it  waa  not  opposed  to 
Adama  Exp.  Co.  v.  Croninger,  2!6  U.  S.  491, 
61  h.  ed.  314,  44  L.R.A.(N.S.]  267,  33  Bup. 
Ct  Rep.  148;  Chicago,  B.  k  Q.  R.  Co.  v. 
Miller,  226  U.  8.  fiia,  67  L.  ed.  32S,  33 
Sup.  Ct  Rap.  166;  Chicago,  Bt.  P.  M.  ft  0. 
R.  Co.  V.  Latta,  226  U.  8.  619,  S7  L.  ed. 
328,  SS  Sup.  Gt.  Bep.  166.  The  defendant 
then  sued  out  a  writ  of  error. 

Mr.  E.  O.  LIndlej  submitted  the  mum 
for  plaintiff  in  error.  Hr.  M.  L.  Country- 
man was  on  the  brief; 

Under  the  act  to  regulate  commeree,  de- 
fendant in  error  was  bound  by  the  released 
valuation  of  910  per  cwt.  declared  by  her 
agent,  the  Boyd  Transfer  &  Storage  Com- 
pany, upon  which  valuation  ahe  obtained 
a  lower  rate  of  freight  in  accordance  with 
the  carrier's  interstate  tariff  provisions. 

Adams  Exp.  Co.  v.  Cronlnger,  220  U.  S. 
481,  67  L.  ed.  314,  44  L.R.A.(N.S.)  267,  33 
Sup.  Ct.  Rep.  148;  Kansas  City  Southern 
R.  Co.  ▼.  Carl,  £27  U.  S.  63B,  57  L.  ed.  083, 
33  Sup.  Ct.  Rep.  891;  Hlaaouri,  K.  4  T.  R 
Co.  V.  Harriman,  227  U.  S.  667,  B7  L.  ed. 
690,  S3  Sup.  Ct.  Rep.  397;  Wella,  P.  t  Co. 
V.  Neiraan-Marcue  Co.  22T  U.  8.  40S,  67 
h.  ed.  000,  33  Sup.  Ct.  Rep.  S67;  Chicago, 
B.  ft  Q,  R.  Co.  V.  Hiller,  220  U.  S.  513,  67 
L.  ed.  323,  33  Sup.  CL  Sep.  lU;  Chicago. 
SS  li.  «d.  4 


St.  P.  M.  ft  0-  R.  Co.  V.  LatU,  226  U.  S. 
019,  57  L.  ed.  328,  33  Sup.  Ct.  Rep.  166; 
Ford  V.  Chicago,  R.  I.  ft  P.  R.  Co.  123  Minn. 
87,  143  N.  W.  249. 

Mr.  O.  D.  O'Brien  submitted  the  cause 
for  defendant  in  error.  Messrs.  James  Mat- 
timore  and  T.  P.  McNamara  were  on  the 

brief: 

Nachtigall,  the  manager  of  the  Boyd 
Transfer  Company,  had  no  authority  to  re- 
lease the  value  of  the  goods  of  defendant  In 

Benaon  v.  Oregon  Short  Line  R.  Co.  35 
Utah,  241,  130  Am.  St.  Rep.  1062,  90  Pac. 
1072,  10  Ann.  Cas.  803. 

Without  either  a  contract  or  acts  consti- 
tuting an  estoppel,  a  carrier  may  not  limit 
its  liability  for  its  own  negligence. 

MiBBouri,  X.  ft  T.  R.  Co.  v.  Harriman,  227 
U.  B.  667.  67  L.  ed.  690,  33  Sup.  Ct.  Rep. 
397;  Re  Released  Bates,  13  Inters.  Com. 
Rep.  5G4. 

Mr.  Justice  Lamar,  after  making  the 
foregoing  statement  of  facta,  delivered  the 
opinion  of  the  court: 

The  plaintiff  owned  personal  effecta 
weighing  S46  iba.  and  worth  fsOS.  She  em- 
ployed the  Boyd  Transfer  Company,  which 
was  also  a  forwarder,  to  box  and  ship  the 
property  from  Minneapolis  to  Portland. 
The  regular  freight  rate  on  such  a  shipment 
would  have  been  $3  per  cwt.;  but  without 
expresa  authority  from  her,  the  company 
forwarded  her  boxes  with  others  under  the 
terms  of  a  tariff  which  named  $1  as  the 
rate  on  carload  shipments  of  household 
goods  valued  at  less  than  $10  per  cwt.  The 
car  and  its  contents  were  destroyed,  and 
the  state  supreme  court  held  that  the  plain- 
tiff was  entitled  to  recover  the  full  value 
of  her  property  because  (1)  the  railroad 
agenta  must  have  known  that  the  tranafer 
etfmpany  waa  a  forwarder,  without  authority 
to  value  plaintiff's  property,  and  becanaa 
(2)  there  had  been  no  bona  Ada  effort  to 
agree  upon  a  valuation. 

[514]  1.  It  is  conceded  that  the  carrier 
had  no  knowledge  of  the  contents  of  the  boxea 
which  were  loaded  by  the  transfer  company 
and  forwarded  under  the  low  rate  applicable 
to  household  goods  worth  less  than  810  per 
ewt.  In  the  absence  of  something  to  Indi- 
cate that  the  transfer  company  was  gutttj 
of  false  billing,  the  carrier  waa  not  re- 
quired to  make  special  inquiry,  hut  could 
rely  on  the  statement  that  the  car  was 
loaded  with  goods  of  the  character  and 
value  stated.  For,  although  the  Boyd  Com- 
pany waa  a  forwarder,  engaged  In  eollee^ 
ing  a  number  of  small  shipments  from  vari- 
ous persona  in  order  to  fill  a  oar  and 
(Attain  Uia  lower  lataa  ap^leabla  to  carload 
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ahipmants,  jet  the  riiilroad  companf  was 
obliged  to  treat  the  forwarder  as  abipper, 
•Ten  though  thereby  the  carrier  lost  the 
benefit  of  the  higher  rate  which  would  have 
been  applicable  to  separate  and  small  ship- 
ments. Tbis  nas  the  rnliog  in  Interstate 
Oonimerce  CommiaHion  t.  Delaware,  L.  &  W. 
R.  Co.  220  U.  S.  23G,  G6  L.  ed.  *iS,  31  Sup. 
Ct.  Rep.  392,  where  it  was  held  that  the 
carriers  were  not  concerned  with  the  quea- 
tion  of  title,  but  must  treat  the  forwarder 
M  shipper,  and  charge  the  rates  applicable 
to  the  quantity  of  freight  tendered  regard- 
lew  of  who  owned  the  separate  articles. 
If  the  forwarder  was  shipper  for  the  purpose 
of  securing  carload  ratea,  it  wai  also  ship- 
per for  the  purpose  of  classif; ing  and  valu- 
ing, in  order  to  determine  which  tariff  rate 
was  applicable. 

2,  The  plaintiff  contended,  however,  that 
■he  had  expected  her  goods  to  be  transport- 
ed as  a  separate  consignment.  But  thu 
transfer  company  had  been  intrusted  with 
goods  to  be  shipped  by  railway,  and,  noth- 
ing to  the  contrary  appearing,  the  carrier 
had  the  right  to  aasume  that  the  transfer 
company  could  agree  upon  the  terms  of 
the  shipment,  some  of  which  were  embodied 
in  the  tariff.  The  carrier  was  not  hound  by 
her  private  instructions  or  limitation  on 
the  authority  of  the  transfer  company, 
whether  it  be  treated  as  agent  or  forwarder. 
If  there  was  any  undervaluation,  wrongful 
olaasification,  or  IB18]  violation  of  her  in- 
structions, resulting  in  damage,  the  plaintiff 
has  her  remedy  against  that  company. 

3.  Tlie  plaintiff,  however,  claimed  that, 
•Ten  if  the  Boyd  Transfer  Company  is  to 
be  treated  as  her  agent  to  agree  upon  the 
terms  of  shipment,  there  had  been  no  bona 
flde  effort  to  agree  on  a  valuation,  and  tliat 
she  was  therefore  entitled  to  recover  the 
faD  value  of  her  goods.  In  order  to  meet 
^hlf  contention  the  defendant  offered  eyi- 
denoe  to  show  that  it  had  no  knowledge  of 
the  contents  of  the  boxes,  and  was  entitled 
to  rely  upon  the  entry  on  the  bill  of  lading 
inasmuch  as  the  fair  average  value  of  house- 
hold goods  was  less  than  |10  per  cwt. 
Undbr  the  decisions  in  Kansas  City  South- 
ern R.  Co.  v.  Carl,  227  U.  S.  865,  67  L.  ed. 
089,  33  Sup.  Ct.  Rep.  391 ;  Missouri,  K.  t 
T.  R.  Co.  V.  Harriman,  227  U.  S.  B57,  57  L. 
ed.  090,  33  Sup.  Ct.  Rep.  397,  it  was  not 
necessary  to  offer  evidence  to  sustain  the 
reasonableness  of  rates,  classification,  or 
other  terms  in  the  tariff  flied  with  the  Com- 
mission. The  shipper  had  the  right,  by 
appropriate  proceedings,  to  attack  the  rate 
or  the  classification,  and,  if  either  or  both 
were  held  to  be  unreasonable,  conid  secure 
appropriate  relief  either  by  reparation  or- 
der, or  by  suit  in  court,  after  such  finding 
o/  unreasonableness.     But   so  long  as   the 


tariff  rate,  based  on  value,  remained  opera- 
tive, it  was  binding  upon  the  shipper  Mid 
carrier  alike,  and  was  to  be  enforced  by  the 
courts  in  fixing  the  righta  and  liabilities 
of  tlie  parties.  .The  tariffs  are  filed  with 
the  CammissioQ  and  are  open  to  inspection 
at  every  station.  In  view  of  the  multitude 
of  transactions,  it  is  not  necessary  that 
there  Bhall  be  an  inquiry  as  to  each  article, 
or  a  distinct  agreement  as  to  the  value  of 
cacli  aliipmeut.  If  no  value  is  stated,  ths 
tarilT  rate  applicable  to  such  a  state  of 
facts  applies.  If,  on  the  other  hand,  there 
are  alternative  rates  based  on  value,  and 
the  shipper  narnes  a  value  to  secure  the 
lower  rate,  the  carrier,  in  the  absence  of 
somethfng  to  show  rebating  or  false  billing, 
is  entitled  to  collect  the  rate  which  applies 
to  goods  of  that  class,  and  if  sued  tor  tlieir 
loss  it  is  liable  only  for  the  loss  of  [BIO] 
what  the  shipper  had  declared  them  to  be  in 
cUas  and  value. 

t.  Nor  was  the  result  changed  because  of 
the  use  of  printed  forms.  Thia  appears 
from  the  ruling  in  Bart  v.  Pennsylvania  R. 
Co.  112  U.  S.  331,  2S  L.  ed.  717,  S  Sup.  Ct. 
Rep.  151,  where  it  was  claimed  that  the 
shipper  had  not  been  aaked  to  state  the 
value,  but  had  merely  signed  a  printed  con- 
tract naming  a  value.  The  court  said; 
"The  valuation  named  was  the  'agreed  valu- 
ation,' the  one  on  which  the  minds  of  the 
parties  met,  however  it  came  to  be  fixed. 
and  the  rate  of  freight  was  based  on  that 
valuation,  and  was  fixed  on  condition  that 
such  was  the  valuation,  and  that  the  lia- 
bility should  go  to  that  extent  and  no 
further."  The  rule  of  the  Hart,  Carl,  and 
Uarriman  Cases  was  not  applied  in  the 
court  below,  and  the  judgment  must  be  re- 
versed, and  the  case  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 


STATB  or  UINNE80TA. 

(See  S.  C.  Reporter's  ed.  51S-S31.) 

Taxes  —  Federal  agency  —  bonds  of  ter- 
ritorial mnrtlclpalidrs. 
1.  A  state  may  not  tax  bonds  issued  by 
mnnicips titles  in  the  Indian  territory  and 
in   the  territory   of  Oklahoma  as   property 

NOTK. — On  constitutional  equally  of  priv- 
ileges, immunities,  and  protection — see  note 
to  Louisville  Safety  Vault  &  T.  Co.  v.  Loola- 
ville  k  N.  R.  Co.  1*  L.R.A.  579. 

On  constitutional  equality  in  respect  to 
corporate  taxation — see  note  to  Ba»>n  v. 
State  Tax  Comra.  «0  L.RJ^.  321. 


ini.                          PABUEBB  A.  U.  SAV.  BAlfE  v.  MINNESOTA. 

In  the  huida  of  the  holders,  since  thia  would  See  Mttne  caae  below,  114  Minn.  H,  130 

be  to  t&z  the  pertormance  of  •  governmental  N.  W.  445,   S51. 

function  by  an  iDstrumenUlity  ftnd  agenc;  xhe  tacts  are  «Uted  in  the  opinion. 

ot   the    Federal    gorerDment,    although    the 

bonds  may  not  have  been  guaranteed  eithei  Mr.   Willlnm   A,   IiancBBter  argued  the 

by  the  United  States  or  by  tlie  central  gov-  cause,  and,  with  Messrs.  Claude  B.  I^eonard 

ernment   of   the   territoiy.  and  Milton  D.  Puidy,  filed  a  brief  for  plaia- 

(For  other  cases,  see  Taxes,  I.  e,  S.  In  Dlseal  fjii  i„  .-rnr- 

finp.  CL  1908.1  error. 

Taxes  —  Federal  mgcacj  —  bonds  of  ter-  Federal    agencies    and    iDstnunenUUtiM 

ritorial  m  nn  lei  pall  ty  —  effect  of  ad-  "«  not  taxable  by  the  sUtes. 

mlBalon  of  state.  M'CuIloch  v.  Maryland,  4  Wheat.  310,  4 

2.  The  admlsBiou  of  Oklahoma  to  tlic  L.  ed.  579;  Weston  r.  Charleston,  8  Pet  449, 
Union  under  the  enabling  act  of  June  IB,  7  l.  ed.  481;  New  York  ez  reL  Bank  ot  Com- 
1906    (34  Stat,  at  L.  267,  chap.  3336)     did  „„„  ,.  j^  Comrs.  2  Black,  020,  15  L.  ed. 

f«L*!F'h;  t,f°     f;?I!''.1«  ■     *^"i'S-   *'°f'^''  «1;  Society  for  Baying,  y.  Coite.  0  Walt 

issued  by  municipalitiea  in  the  Indian  tor-  ... '  ,.  ,    ',    .,.,     „  ",        ™     '  „    ,™ 

ritory   a^d    the    territory   of   Oklahonia    of  fl*;^^  L.  ed.  887;  Banks  ».  New  York,  7 

the    eiemption   from   state   taxation    which  "•"■  '"■  '^  L.  ed.  87;  Home  Sav.  Bank  V. 

they  enjoyed  aa  holders  of  obligations  of  an  Dea  Moines,  Z06  U.  S.  603,  61  L.  ed.  Ml, 

agency    of    the    Federal    government,    even  27   Bup.  Ct.   Rep.  071;   Qrether  v.  Wrighli 

conceding    that    an    obligation    to    pay    the  23  C.  C.  A.  4SS,  43  U.  S.  App.  770,  76  Fed. 

bonds  was  assumed  by  the  new  state.  742 ;  Bank  of  New  York  v.  New  York  Ooun^ 

'  Xl-^lS"  S^SnT  a*"Sbsi  "'  '=  ^'""-  (»«»  ywlt  e*  "L  Bank  of  New  York  ». 

Taxes  -  savlntB  bank  sarpluB  -  bonds  New  York  County)  7  Wall.  26,  19  L.  ad.  00. 

of  territorial   municipalities.  '^he  Federal  government  cannot  tax  the 

3.  A  state,  in  taxing  as  credits  the  sur-  bonds  of  the  municipalities  of  a  state, 

Slus  of  a  aavinga  bank,  ascertained  by  de-  Mercantile  Nat.  Bank  v.  New  Yorii,  121 

ucting  from  its  assets  the  amount  of  ita  u.   S.   138,  30  L.  ed.  Sflfl,  7  Bup.  Ct.  Ben, 

deposits  and  other  accounts  payable,  must  egg    p^u^^  ,    Farmera'  Loan  *  T.  Co.  167 

kave  out  of  the  comput*,t.on  of  its  sssete  y   ^   ^39.  39  h.  ed.  769,  16  Sup.  Ct  Hap. 

bonds    issued    by    territorial    municipslitieii  „,„     t,   -I  Y „^\            n  :"  °"'''  Y  ^T^ 

which  are  exempt  from  Uxstion  a.  the  oh-  "73;   United  States  t.  Baltimore  *  O.  B. 

ligations  of  an  agency  of  the  Federal  gov-  C"-  17  Wall.  322,  21  L.  ed.  597. 

ernment.  It  ia  just  as  incompetent  for  a  state  to 

(For  other  caws    sec  Taxes,   I.   e,   S.  in   Dl-  tax   the    bonis    of   the  municipalitiea   of   a 

'"'  f"":  «-/»08.]  territory   as  it  is  for  the  Federal  govarn. 

Constltatlonal   law  —  equal   protection  ^^.   .  ■',„  ,,^  ■„,.  ^  .>.  »„„t„(i.n»i— 

of   the   laws   -   uxatlon   of   aavlnes  ""/"^  *°  *f  ""*  '^"  **  **«  munioipaUtUa 

banks  —  cUaslfl cation.  "'  ""  "*"■ 

4.  Bequiring  savings  banka  to  include  So  much  of  g  S  of  chapter  3SS,  Minn.  Lawi 
in  the  computation  of  their  assets  for  taxa-  of  1907,  as  attempts  to  hold  banks,  saTlnga 
tion  notes  secured  by  mort^es  upon  Min-  banks,  and  trust  companies  to  double  taxa- 
neaoU  real  esUte  upon  which  the  regiatrs-  tion  on  mortgagea  upon  real  estote  In  tha 
tion  tax  has  been  paid.  M  >a  done  by  Minn,  t^j^  „,  Minnesota,  at  the  same  time  ro- 
Laws  1907.  chap  328,  which  at  the  same  y,^  ^^  „^^^  „^  real  estate 
time  relieves  mortgages  upon  such  real  ea-  ''.  ..  ^T?  , '^  ,  _.  _.  v.  t. 
tate  when  otherwise  owne'd  from  all  Uxa-  "^""^  *>'  »»''«"  ^}'"'  l'"'^'  "T^  ^^ 
tion  except  the  registration  tax,  cannot  be  ""^  *">•'  companiea  from  all  other  taxation 
deemed  to  contravene  the  equal  protection  thereon  than  the  mortgage  regiatration  tax 
of  the  lawa  clause  of  U.  S.  Const.,  14th  provided  for  by  the  act,  is  uncoDstitntion- 
Amend.,  in  view  of  the  privileges  respecting  &),  as  being  in  violation  of  g  1,  article  14, 
taxation  enjoyed  by  savings  banks  under  (,f  the  Amendments  to  the  Constitution  ol 
Minn     Laws    1906.    chap.   839,    accorded    to  the  United  States. 

UxMo^  **""■  "  ^'P""""-   •"''J«*   ^  BUte  ».  Canada  Cattle  Car  Co.  85  Mton. 

[For  oth^  eases,  see  ConaUtntloii.l  law.  IT.  ♦67.   89   N.    W.   88;    Noonan    ».   Stillwater, 

a,  4.  In  DIseM  Snp.  Ct.  1908.]  33  Minn.   108,   63  Am.  Bep.   23,  22  N.  W. 

[No    891  ***'•    Btate   v.   Pioneer   Sav.   &   L.   Co.   OS 

Minn.    80,    66    N.    W.    138;    Faribault    ▼. 

Aifued    Hay    8,    1913.      Decided    February  Uisener,  20  Minn.  398,  Gil.   347;   Btato  v. 

24,   1914.  Weyerhauser,  68  Minn.  363,  71  N.  W.  206; 

I«  «T.v.»B  .    X..    «              «    _^  .*  iu  SUte  V.  Duluth  Water  k  Eight  Co.  70  Minn. 

N  ERROE  to  the  Supreme  Court  of  the  g.  jj  ^Jt.A.  08,  78  N.  W.  1032. 
State  of  Minnesota  to  review  a  judgment 

which  affirmed  a  judgment  of  the  District  Mr.  Lrndon  A.  Smith,  Attorney  Q«a- 

Court  for  tho  County  of  Hennepin,  in  that  eral  of  Minnesota,  and  Mr.  James  BotMrt- 

aUto,  in  favor  of  the  state  in  proceedings  eon,  argued  the  cause  and  filed  a  brlti  for 

to  collect  taxes  aaseased  sgainat  a  savings  defendant  in  error: 

bank.     Reversed  and  remanded  for  further  At  the  time  of  the  making  of  the  Miaw 

proceedings.  ment,  Indian  tenitory  and  the  tarritory  of 


SUPREME  CX)URT  OP  THE  UNITED  STATES. 
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OfcUhoTTU  had  ceased  to  eiiit  for  nearly 
•ix  roonthB,  and  If  the  bonds  of  th«  munici- 
palities  of  these  territories  were  ever  the 
obligations  of  the  territorial  government, 
they  were,  b;  the  Constitution,  assumed  b; 
the  state  of  Oklahoma. 

Kansas  P.  R.  Co.  v.  Atchison,  T.  ft  S.  F. 
B.  Go.  lis  V.  8.  414,  28  L.  ed.  704,  B  Sup. 
Ct  Rep.  £08. 

Conceding,  for  the  sake  of  the  argument, 
that  municipalities  of  territories  are  agencies 
of  the  national  government,  their  exemption 
from  taxation  applies  only  In  so  far  as  their 
property  Is  actually  engaged  in  furthering 
the  interest  of  end  actually  serving  the  na- 
tional government.  When  a  municipality 
of  «  territory  isaues  bouda  for  l«cal  Im- 
provementa,  in  what  way  is  it  serving  the 
Federal  government!  And  by  reason  of 
■noh  ecrviee  why  should  it  be  entitled  to 
have  its  obligations  exempt  from  taxation  T 

Atlantic  4  P.  R.  Co.  v.  LeSueur,  2  Ari?,. 
428,  I  L.R.A.  244,  2  Inters.  Com.  Sep.  18>), 
19  Pac.  157;  Western  U.  Teleg.  Co.  v.  Ally. 
Qen.  125  U.  S.  630,  31  L.  ed.  790,  8  Sup.  L't. 
Rep.  B81;  Western  U.  Teleg.  Co.  v.  Pennsyl- 
vania R.  Co.  120  Fed.  984;  State  ex  rel. 
Gottlieb  V.  Western  U.  Teleg.  Co.  165  Mo. 
521,  85  S.  W.  776;  Elmira  Sav.  Bank  v. 
DaviB,  142  N.  Y.  696,  25  L.R.A.  640,  37  N. 
£.  646)  Moore  v.  Season,  7  Wyo.  292,  61 
Pac.  876;  Western  U.  Teleg.  Co.  v.  Texas, 
105  U.  S.  4Q0,  26  L.  ed.  1087;  Western  U. 
Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530,  31 
L.  ed.  7B0,  8  Sup.  Ct.  Rep.  981;  Dyer  v. 
Melrose,  216  U.  S.  5n4,  54  L.  ed.  341,  30 
Sup.  Ct.  Rep.  410;  First  Nat.  Bank  v. 
Kentucky,  9  Wall.  361,  19  L.  ed.  703;  Union 
P.  R.  Co.  V.  Peniston,  18  Well.  6,  21  L.  «d. 
787i  Van  Brocklin  v.  Tennessee  (Van  Brock- 
lin  V.  Anderson)  117  U.  S.  161,  29  L.  ed. 
846,  6  Sup.  Ct.  Rep.  870;  Central  P.  R.  Co. 
T.  California,  162  U.  S.  119,  40  L.  ed.  912, 
IS  Sup.  Ct.  Rep.  766;  Hibernia  Sav.  k  L. 
Soc.  V.  San  Francisco,  200  U.  S.  314,  50  L. 
ed.  496,  20  Sup.  Ct.  Rep.  265,  4  Ann.  Cu. 
934;  Thomson  v.  Union  P.  R.  Co.  9  Wall. 
691,  19  L.  ed.  708;  Central  P.  R.  Co.  v. 
California,  162  U.  S.  121,  40  L.  ed.  913.  18 
Sup.  Ct.  Rep.  766;  Weston  v.  Charleaton, 
2  Pet.  477,  T  L.  ed.  491;  St.  Paul,  M.  k  M.  R. 
Co.  T.  Todd  County,  142  U.  8.  282,  36  L.  ed. 
1014,  12  Sup.  Ct.  Rep.  281 ;  Phcenix  F.  k  M. 
Ids.  Co.  v.  Tennestiee,  161  U.  8.  174,  40  L. 
ed.'  660,  16  Sup.  Ct.  Rep.  471;  State  v. 
Western  U.  Teleg.  Co.  06  Minn.  22,  104  N. 
W.  667;  Delaware  Railroad  Tax,  18  Wall. 
226,  21  L.  ed.  804. 

Does  chapter  328,  Iaws  of  Minnesota  for 
1907,  in  excepting  savings  banks  from  the 
nemption  of  all  other  taxes  allowed  general- 
ly to  other  holders  of  real  estate  mortgages, 
paying  the  registry  fee,  unlawfully  discrim- 
inate against  such  savings  banks,  and  doei 
7f« 


it  violate  the  equality  clause  of  |  1,  art.  14, 
of  the  Amendments  of  the  Constitution  of 
the  United  Slates! 

Mutual  Ben.  L.  Ins.  Co.  v.  Martin  County, 
104  Uiiin.  179,  116  N,  W.  672;  Btate  ex  reL 
Hilderbrandt  v.  Fitzgerald,  117  Minn.  192, 
134  N.  W.  723;  People  ex  rel.  Eisman  t. 
Bonner,  186  N.  Y.  285,  201,  77  N.  E.  1061; 
New  York  ex  rel.  Metropolitan  Street  S. 
Co.  V.  New  York  State  Tax  Comrs.  199  U.  S. 
1,  47,  50  T.^  ed.  86,  70,  26  Sup.  a.  Rep.  706, 
4  Ann.  Can.  381;  Bell's  Gap  R.  Co.  v.  Penu- 
sylvania,  134  U.  8.  232,  237,  33  L.  ed.  892, 
896,  10  Sup.  Ct.  Rep.  633;  Southwestern 
Oil  Co.  V.  Texaa,  217  U.  S.  122,  64  L.  ed. 
892,  3D  Sup.  Ct.  Rep.  496;  Home  Ins.  Co. 
V.  New  York,  134  U.  S.  694,  33  L.  ed.  1025, 
10  Sup.  Ct.  Rep,  693;  Connolly  v.  Union 
8cwer  Pipe  Co.  1S4  U.  8.  S40,  46  L.  ctl. 
679,  22  Sup.  Ct.  Rep.  431 ;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  108,  160,  65  L.  ed.  38!). 
417,  .11  Sup.  Ct.  Rep.  342,  Ann.  Cas.  19iaB, 
1312;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  8.  79,  46 
T..  ed.  02,  22  Sup.  Ct.  Rep.  30;  Mercaotile 
Nat.  Bank  v.  New  York,  172  N.  Y.  35,  64 
N.  £.  756;  Genet  v.  Brooklyn,  99  N.  Y.  296, 
1  N.  E.  777;  Gray,  Limitations  of  Ta.xlng 
Power,  g  1630;  1  Cooley,  Taxn.  3d  ed.  gS  369, 
397. 

Ilie  statute  of  Minnesota  providing  tor 
the  registry  tax  seems  on  its  face  to  make 
its  payment  cover  not  only  all  taxes  upon 
the  security,  but  also  on  the  debt  secured. 
The  supreme  court  of  Minnesota  has  con- 
trued  that  atatute  to  the  contrary. 

Mutual  Ben.  L.  Ins.  Co.  v.  Martin  County, 
104  Minn.  17S.  116  N.  W.  672;  State  ex 
rel.  Hilderbrandt  v.  Fitzgerald,  117  Minn. 
192,  134  N.  W.  728. 

Undoubtedly  this  court  will  regard  the 
decisions  of  the  supreme  court  of  Minnesota 
as  conclusive  as  to  the  proper  construction 
of  its  own  tax  laws. 

Chicago  Theological  Beminary  v.  Dlinols, 
188  U.  8.  062,  S74,  47  L.  ed.  641,  649,  23 
Sup.  Ct.  Bep.  386i  Fairfield  v.  Gallatin 
County,  100  U.  8.  47,  62,  2S  L.  ed.  644,  646. 

The  t«x  in  question  is  not  specific. 

State  ex  reL  Winona  Motor  Co.  v.  Minne- 
SOU  Tax  Commission,  117  Minn.  159,  134  N. 
W.  643;  United  States  Exp.  Co.  v.  Min- 
nesota, 223  U.  S.  3S6,  56  L.  ed.  4B9,  32  Sup. 
Ct.  Bep.  211. 

The  14th  Amendment  does  not  attempt 
the  regulation  of  the  details  of  taxation. 

BrowB-Forman  Co.  v.  Kentucky,  217  U. 
S.  663,  572,  574,  64  L.  ed.  883,  886,  887, 
30  Sup.  Ct.  Bep.  678;.  Union  Refrigerator 
Transit  Co.  v.  Kentuckv.  199  U.  S.  194,  206, 
1  L.  ed.  160,  164,  26' Sup.  Ct.  Rep.  36,  4 

on.  Cas.  493. 

The  infirmity  In  appellant's  argument  Is 
that  it  assumes  that  a  discrimination  exists 
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againit  the  bank  becaUBe  it  la  taxed  in  a 
different  way  from  that  bj  whiefa  other 
pereona  are  taxed. 

Home  Teteph.  ft  Tel^.  Co.  t.  Los  Angeica, 
Cll  U.  S.  2SG,  281,  S3  L.  ed.  176,  186,  29 
Sup.  Ct  Rep.  60. 

It  vaa  perhapa  material  to  inquire  whether 
these  boDdt  were  isaued  for  private  or  for 
governmental  purpoaea.  Such  question  was 
not  introduced  into  the  case  bj  either  plead- 
ingH  or  evidence.  The  presumption,  then,  ii 
that  the  bonda  were  of  auch  a  Icind  bb  to 
auBtain  the  ta'cation  of  the  banlc  on  their 
account. 

Bouth  Carolina  t.  United  Statea,  190  U. 
B.  437,  60  L.  ed.  281,  26  Sup.  Ct.  Rep.  110, 
4  Ann.  Caa.  737;  Vilas  v.  Manila.  220  U.  S. 
346,  66  L.  ed.  4S1,  31  Sup.  Ct.  Kep.  416; 
Audit  Co.  T.  LoulBTllle,  107  C.  C.  A.  487, 
1S5  Fed.  349;  Loniaville  v.  Com.  1  But. 
205,  85  Am.  Dee.  6S4. 

There  was  a  marlced  difference  between 
the  District  of  Cohimbia  and  ordinar?  terri- 
tories in  their  relationa  to  the  Federal  Qot- 
emment. 

Kawananakoa  t.  Polyblank,  205  U.  S.  349, 
363,  364,  61  L.  ed.  834,  836,  27  Sup.  Ct  Rep. 
626i  Adams  Exp.  Co.  t.  Denver  k  R.  G.  R. 
Co.  4  MoCrafy,  77,  16  Fed.  715;  Honolulu 
Rapid  Transit  A  Land  Co.  i.  Wilder.  211 
U.  8.  137,  S8  L.  ed.  121,  29  Sup.  Ct.  Rep. 
44;  Gromer  v.  SUndard  Dredsing  Co.  224 
U.  S.  362,  389,  370,  66  L.  ed.  801.  804,  SOS, 
33  Sup.  Ct.  Rep.  499. 

Another  distinction  between  a  ease  In 
which  there  is  an  interference  with  Federal 
agencies  and  operations  and  the  case  now 
being  considered  is  drawn  with  accuracy  and 
eleamess  in  Union  P.  R.  Co.  t.  Feniston,  13 
Wall.  6,  32,  37;  21  L.  ed.  787,  702,  703. 

A  tax  which  is  objectionable  beeause  in- 
terfering with  a  Federal  agency  is  shown 
in  sharp  contrast  with  a  tax  upon  property 
somewhat  connected  with  governmental 
operations  in  William*  r.  Talladega,  228  U. 
B.  404,  B7  L.  ed.  275.  S3  Sup.  Ct.  Rep. 
116. 

No  claim  Is  made,  and  none  could  be.  that 
the  Iwnds  in  question  were  not  taxable,  ex- 
cept on  the  ground  that  they  are  practically 
United  Statea  bonds.  If  they  were  the 
municipal  bonda  of  a  state  or  any  of  its 
municipalities,  they  wera  taxable. 

Bonaparte  v,  Appeal  Tax  Ct.  104  D.  S. 
592,  EB  L.  ed.  845. 

Mr.  Juatiee  Pltn«j  delivered  the  opinion 
rf  the  court; 

This  writ  of  error  brinirs  under  review  a 
Judgment  of  the  supreme  court  of  Minne- 
sota (114  Minn.  95,  130  N.  W.  44.-i.  861). 
afflrminE  the  juci(rment  nf  a  lower  court,  in 
proceedings  for  the  collection  of  taxes  as- 
seaaed  against  plaintiff  in  error  for  the 
S8  L.  ed. 


year  1908.  Plaintiff  in  error  la  a  savlngi 
tiaok,  having  no  capital  stock,  and  WM 
taxable  under  §  839,  Rev.  Laws  1005,  which 
providea  for  ascertaining  ttw  snrplnt  n- 
maining  after  deducting  from  ita  aaaeta 
(other  than  real  estate,  which  is  separately 
asBoased)  the  amount  [521]  of  the  depoalta 
and  of  all  other  accounta  payable;  the  sur- 
plus to  be  taxed  as  "credits."  The  supreme 
court  ot  HinneBota  held  that  this  awtlon 
imposes  not  a  franchise  but  a  property  tax, 
and  that  the  surplus  of  savings  baiUca  aa 
thus  determined  is  taxable  property.  .  Thla 
construction  la  not  questioned  here;  par- 
haps  is  not  open  to  question. 

Two  Federal  questions  are  railed. 

First,  the  savings  bank  inaiated  in  the 
state  courts,  and  here  renews  the  inilstenea, 
that  certain  bonds  issued  by  municipalltiea 
in  Indian  territory  and  In  the  territory 
of  Oklahoma,  hild  by  the  banic,  amounting 
to  about  $700,000  in  value,  ahould  hava 
been  omitted  from  the  Hat  of  Ita  peraonal 
assets,  for  the  reason  that  bonda  of  thla 
character  are  not  taxatile  by  the  state. 

This  question,  although  novel,  is  to  be 
solved  b;  the  application  of  principle*  long 
established. 

It  was  kid  down  by  Mr.  Chief  Jnitice 
Marshall,  speeliing  for  this  court  in  M'Cul- 
loch  V.  Marvtand,  4  Wheat.  318.  486,  4 
L.  ed.  679,  807,  808,  that  the  state  could 
not  constitutionally  impose  taxation  upon 
the  operations  of  a  local  branch  of  the 
United  States  Bantr,  because  the  bank  waa 
an  agency  of  the  Federal  government,  and 
the  states  had  no  power,  by  taxation  or 
otherwise,  to  hamper  the  execution  by  that 
jpjvernment  or  the  powers  conferred  upon 
it  by  the  people.  The  supremacy  of  the 
Federal  Constitution  and  the  laws  made 
in  pursuance  thereof,  and  the  entire  In- 
dependence of  the  genera)  government  fran 
any  control  hj  the  respective  atatea,  were 
the  fundamental  grounds  of  the  deelalen. 
The  principle  has  never  since  been  de- 
parted from,  and  has  often  been  reas- 
serted and  applied.  Osbom  v.  Bank  of 
United  Statea,  9  Wheat.  736,  859.  6  L. 
ed.  204,  233;  Home  Sav.  Bank  v.  Dea 
Moines,  206  U.  B.  SO.'?,  613,  51  L.  ed.  Ml, 
907,  27  Sup.  Ot.  Kep.  671  j  OrethM  t. 
Wright,  23  C.  C.  A.  498,  43  U.  8.  App. 
770,   75   Fed.   7*2,   763. 

State  taxation  of  national  bank  sharo, 
aa  permitted  by  the  act  ot  Congress,  wfUi- 
out  regard  to  the  fact  that  a  [S221  part  or 
the  whole  of  the  capital  ot  the  bank  ia  to- 
vested  in  national  securities  which  are  ex- 
empt from  taxation  (Van  Allen  v.  Asses- 
sors [Churehill  v.  UticaL  3  Wall.  673.  58), 
18  L.  ed.  229,  234;  Bradley  v.  Ulinola, 
4  Wall.  469,  IR  L.  ed.  433;  Firat  Nat. 
Bank   v.   Kentucky,   B   Wall.    363,   369.   Ift 
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U  «d.  701,  702),  U  an  appvent,  oot  ft 
ntX,  exeeptloB.  Th«  wjnfl  la  tme  of  fautea 
upon  tbc  mere  proper^  of  agendea  of  the 
Fadenil  government  (Tbonuon  t.  Union 
P.  B.  Co.  «  WaU.  OTS,  1160,  IB  L.  ed. 
7K,  7S8i  Union  F.  R.  Co  v.  Peniston,  IS 
WftlL  6,  as,  U,  El  L.  ed.  787,  702,  793). 
Indeed,  theaa  ezceptioni  rest  upon  diatinc- 
tiona  that  were  racognizad  tu  tbe  decialoo 
of  M'CnUoeh  v.  Haijland.  Chief  Juatiee 
Marahall  aaid,  In  eloaing  the  diacuuion: 
"IhiM  opinion  .  .  .  does  not  extend  to 
m  tax  paid  by  the  rtal  property  of  the 
bank,  in  common  with  the  other  real  prop- 
erty within  the  atate,  nor  to  a  tax  impoaed 
t»  the  interest  which  the  dtiscna  of  Hary- 
land  may  hold  in  this  institution.  In  eom- 
mca  wiUi  other  property  of  the  same  de- 
aeription  throughout  the  state.  But  this 
ia  «  tax  on  the  operations  of  the  bank,  and 
is,  aonsequently,  a  tax  on  the  operation  of 
an  instrument  employed  by  the  goremment 
of  the  Union  to  carry  its  powers  into  exe- 
onUon.  Such  a  tax  most  be  unconstitution- 
ftl."  For  ft  fuller  diaoussion  of  the  Van 
Alio  Caae,  aee  Home  Sav.  Bank  v.  Des 
Hoinea,  20S  U.  6.  603,  617,  61  L,  ed.  flOl, 
W»,  27  Sup.  Ct.  Rep.  671. 

The  government  ol  the  respective  terrl- 
toriet  in  question  was  that  provided  by 
the  aet  of  Congreaa  of  May  8,  ISOO  (ZS 
Stat  ftt  L.  81,  S3,  chap.  182),  of  which 
the  first  28  sections  created  a  temporary 
government  for  the  territory  ol  Oklahoma; 
while  I  20  (p.  03)  and  inbsequent  sec- 
tiona  establiahed  tawa  tor  the  government 
of  what  waa  thereafter  to  be  known  aa 
the  Indian  territory,  but  without  conferring 
general  powera  of  local  self-government. 
To  the  territorial  government  of  Oklaho- 
ma legialative  power  was  granted  (§  6), 
extending  to  "all  rightfnl  aubjecta  of  leg- 
islation not  inconsistent  with  the  Consti- 
tutloB  and  laws  of  the  United  Btatee." 
Unnioipal  corporations  were  in  contempla- 
tion. See.  7  provided  that  [523]  the  l^sla- 
tiva  assembly  ehould  not  authorise  the  issu- 
ing of  any  bond  or  evidence  of  debt  by  any 
eonnty,  eity,  town,  or  township  for  the 
conatnictioa  of  any  rftllroad;  thas  reeog- 
nl^ng  thftt  the  borrowing  power  mi^t  be 
•mployed  for  other  purposes.  By  |  11, 
oertaln  proviaiwia  of  the  Compiled  Laws  of 
Nebraska,  In  foroe  November  1,  18S0,  ao 
far  as  locally  ftpplieable,  were  extended  to 
and  put  In  fores  in  the  territory  until 
ftfter  the  adjournment  of  the  first  session 
of  its  legislative  assembly;  among  these 
faslng  chapter  14,  entitled,  "Cities  of  the 
Baeond  Claea  and  Vlllsgea,"  which  contains 
provisions  for  the  organisation  of  munici- 
pal corporations,  with  power  to  barrow 
money  for  publie  purposea.  The  Indian 
territory  waa  not  mads  fta  "otganiied  tar- 


ritory,"  but  by  g  31  certftin  general  laws 
of  the  state  of  Arkansas,  as  published  in 
Mansfield's  Digest  ( 1BS4 ) ,  were  put  in  force 
there  until  Congress  should  otherwise  pro- 
vide; ftmong  these,  the  cbspter  relating  to 
municipal' corporations  (g§  722-060). 

It  is  not  disputed  that  the  municipal 
bonds  now  in  question  were  Iftwfully  au- 
thorised and  are  in  every  respect  valid  ob- 
ligations of  the  respective  munidpalitiea. 
Except  aa  such  obligations  they  would 
hftrdly  be  treated  as  taxable  property  in 
the  hands  of  the  holder. 

The  relation  of  the  organized  territoriea 
to  the  United  States  has  been  frequently 
adverted  to.  In  First  Nat.  Bank  v.  Yank- 
ton County,  101  U.  S.  120,  133,  2B  L.  ed. 
1D4B,  1D47,  which  hftd  to  do  with  the 
organic  act  of  the  territory  ol  Dftkotft  (12 
Stat,  ftt  L.  230,  chap.  86^,  the  court,  apuk- 
ing  by  Mr.  Chief  Justice  Waite,  aaid: 

"All  territory  within  the  jurisdiction  of 
the  United  States,  not  included  in  any 
state,  must  necessarily  be  governed  by  or 
under  tHe  authority  of  Congress.  The  ter- 
ritories are  but  political  subdivisions  of 
the  outlying  dominion  of  the  United  States. 
Their  relation  to  the  general  government 
is  much  the  same  as  that  which  counties 
bear  to  the  respective  states,  and  Congreas 
may  [B24]  legislate  for  them  as  a  state  does 
for  its  municipal  organizations.  .  .  .  Con- 
gress may  not  only  abrogate  laws  of  the 
territorial  Iqislfttures,  but  it  may  itaell 
I^islate  directly  for  the  local  government. 
It  may  make  a  void  act  of  ths  territorial 
legislature  valid,  and  ft  valid  ftct  void.  In 
other  words,  it  hss  full  uid  complete  leg- 
islative authori^  over  the  people  of  the 
territoriea  and  alt  the  departments  of 
the  territorial  governments.  It  may  do  for 
the  territories  whst  the  people,  under  the 
Constitution  of  the  United  States,  may  do 
for  the  states." 

The  territory  of  Oklahoma,  therefore, 
was  an  instruments lity  established  by  Con- 
gress for  the  govern  meot  of  the  people 
within  its  borders,  with  authority  to  sub- 
delegate  the  governmental  power  to  the 
sevsrftl  municipal  corporations  therein. 
These  corporations  were  established  for 
publie  and  governmental  purposes  only, 
and  exercised  their  powers  and  performed 
their  functions  aa  agents  of  the  central 
authority.  With  respect  to  ludiftu  terri- 
tory, the  situfttion  under  the  set  of  IBOO 
waa  somewhat  different,  and  the  municipal 
corporations  derived  their  authority  direct- 
ly from  the  act  of  Congress. 

No  doubt,  fti  la  usual  in  such  cases,  the 
people  of  the  respective  municipalities  had 
ft  mors  immediate  and  direct  Interest  than 
others  in  the  local  government,  and  in  the 
local  improvements  that  presnmftblv  may 
■  P.  8. 
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hare  been  coostructed  with  the  proceeda  of 
the  municipal  bondi.  But  this  interert 
was  that  of  citiieiu  and  tajtpayers,  not 
that  ol  proprietors.  And  the  poliej  of 
Congresa,  aa  manifested  in  its  tegislation 
upon  the  aubjeet,  had  regard  not  merelj, 
Bor  even  ehieflj,  for  the  particular  and 
immediate  interests  of  the  several  muaici- 
palitiea.  It  looked  to  the  promotion  of  the 
prosperity  and  welfare  of  the  whole  peopli 
of  the  United  Statea,  through  the  develop- 
ment of  organized  self-governing  comm 
tiee — afterwards  to  become  statea  of 
Union — throughout  the  whole  of  the  public 
domain.  With  statehood  as  the  ultimate  aim 
and  [fiSS]  purpose,  the  organic  acts 
MMueionslj  framed.  They  were  frequently. 
It  not  always,  entitled:  "An  Act  to  Pro- 
vide a  rsMponiry  Government  for  the  Ter- 
ritory," etc.;  and  so  reads  the  title  of  tha 
act  of  Ha;  2,  189D. 

In  our  opinion,  therefore,  the  munici- 
palitiea  of  the  territory  of  Oklahoma  and 
of  Indian  territory  were  inatrumentalities 
and  agencies  of  the  Federal  government, 
with  whose  (derations  the  states  were  not 
permitted  to  interfere  by  taxation  or  other- 
wise; and  the  issuing  of  municipal  bondi 
was  the  performance  of  a  governmental 
function,  within  the  eetablisbed  doctrine. 
And  we  deem  it  immaterial  that  these 
bonds  were  not  guarantmd  by  the  United 
States,  or  even  {in  the  case  of  tbe  OkJa- 
homa  bonda)  by  the  central  government  of 
the  territory. 

The  supreme  court  of  Minnesota,  conced- 
ing that  the  municipalities  were  Federal 
agencies  in  the  performance  of  governmen- 
tal functions,  yet  deemed  that  a  material 
narrowing  of  the  doctrine  of  M'Culloch  v. 
Maryland  was  to  be  inferred  from  an  ei- 
preaslon  contained  in  the  opinion  of  thia 
eourt  in  Ficat  Nat.  Bank  v.  Kentucky,  9 
WaU.  363,  362,  19  L.  ed.  701,  703,  where 
it  was  said:  "The  principle  we  are  dis- 
onssing  haa  its  limitation, — a  limitation 
growing  out  of  the  necessity  on  which  the 
principle  itself  is  founded.  Tiiat  limitation 
ia,  that  the  agencies  of  the  Federal  govern- 
ment are  only  exempted  from  state  legis- 
lalion  BO  far  ai  that  legislation  may  inter- 
fere with  or  impair  their  efficiency  in 
performing  the  functions  by  which  they  are 
designed  to  serve  that  government."  And 
from  a  like  expression  eoutained  in  the 
opinion  in  Union  P.  R.  Co.  v.  Feniston,  18 
Wall.  S,  36,  21  L.  ed.  787,  793:  "It  U 
therefore  manifest  that  axmption  of  Fed- 
•ral  agencies  from  state  taxation  la  de- 
pendent not  upon  the  nature  of  the  agents, 
or  upon  the  mode  of  their  eonatitutlon,  or 
upon  the  fact  that  they  are  agents,  but 
upon  the  effect  of  the  tax;  that  is,  upon 
the  qneation  whether  ths  tax  does  in  truth 
Bt  It.  ed. 


deprive  them  of  power  to  serve  the  govwB- 
ment  as  they  were  intended  to  [526]  serve  i^ 
or  does  hinder  the  efficient  exercise  of  their 
power.  A  tax  upon  their  property  has  no 
such  necessary  effect.  It  leaves  them  frM 
to  discharge  the  duties  they  have  unda- 
taken  to  perform.  A  tax  upon  their  op- 
erations is  a  direct  obstruction  to  the  ex«r> 
else  of  Federal  powers." 

But  we  deem  it  entirely  dear  that  a  tu 
upon  the  exercise  of  the  function  of  issuing 
municipal  bonds  ia  a  tax  upon  the  opera- 
tions of  the  government,  and  not  in  any 
sense  a  tax  upon  tbe  proper^  of  the  mu- 
nicipality. And  to  tax  the  bonds  aa  prop- 
erty in  the  hands  of  the  holders  is,  in  the 
last  analysis,  to  impose  a  tax  upon  the 
right  of  the  municipality  to  issue  them.  In 
Weston  V.  Charleston,  2  Pet.  449,  46U,  468, 
7  L.  ed.  481,  487,  488,  which  involved  tho 
right  of  the  city,  acting  under  the  au- 
thority of  the  atate  of  South  Carolina,  to 
ordain  a  tax  upon  United  States  stoek'  in 
the  hands  of  the  owner,  Mr.  Chief  Justiea 
Marshall,  speaking  for  the  court,  after  re- 
affirming the  principles  settled  in  M'Cul- 
loch T.  Maryland,  said  |  p.  468  ]  i  "Tbe 
American  people  have  conferred  the  power 
of  borrowing  money  on  their  government, 
and  by  making  that  government  supreme, 
have  shielded  its  action,  in  the  exercise  of 
this  power,  from  the  action  of  the  local 
governments.  The  grant  of  tbe  power  ia 
incompatible  with  a  restraining  or  control- 
ling power,  and  the  declaration  of  suprem- 
acy ia  a  declaration  tltat  no  such  restrain- 
ing or  controlling  power  shall  be  exercised. 
The  right  to  tax  the  contract  to  any  extent, 
when  made,  must  operate  upon  the  power 
to  borrow  before  it  ia  exercised,  and  hav« 
a  sensible  influence  on  the  contract.  Th« 
extent  of  thia  influence  depends  on  the  will 
of  a  distinct  government.  To  any  extent, 
however  inconsiderable,  it  is  a  burthen  on 
the  operations  of  government.  It  may  b« 
carried  to  an  extent  which  shall  arrest 
them  entirely." 

It  is  on  this  ground  that  United  States 
bonds  have  always  been  held  exempt  froB 
taxation  under  authorify  of  the  states,  Sf 
like  reasoning  it  has  cmne  to  be  reeogniisd 
[S2T]  that  bonds  issued  by  the  statea  srs 
not  taxable  by  tbe  Federal  government,  and  it 
was  upon  this  ground  that  this  coort  held, 
in  PoUock  r.  Farmers'  Loan  k  T.  Co.  1S7 
U.  B.  429,  684,  39  L.  «.  7B9,  820,  IS  Sup. 
Ct.  Rep.  S78,  that  the  Inoome  tax  provi- 
sions of  the  act  of  August  27,  1894  [28 
But.  at  L.  009,  chap.  349],  wer*  onodB- 
stitutional  in  that  they  imposed  a  tax 
upon  the  income  derived  fr^  munieipsl 
bonds  issued  under  tbs  authorify  of  tlis 
states. 

It  !■  cMitended  bf  defswdaat  U  srror 
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that  the  situation  vu  changed  by  the  ad- 
mltiion  of  Oklahoma  as  a  state,  combining 
botii  the  teiritorf  of  Oklahoma  and  thv 
Indian  teriitorj.  This  wag  aecompliefaed 
nnder  the  enabling  act  af  June  16,  1906 
(34  Stat,  at  L.  267,  chap.  333fi),  and  wu 
evidenced  by  the  proclamation  of  the  Presf- 
dent,  iBiued  November  IS,  1907  [36  Stat. 
at  L.  ZIOO].  By  I  4  of  art.  I.  of  the  Okla- 
homa Constitution  the  debta  and  liabili- 
tie*  of  the  territory  of  Oklahoma  were  aa- 
■umed  by  tha  state. 

'ihe  argument  is  that  at  the  time  of  msk' 
ing  the  BMessment  tor  taxes  against  plain- 
tiff in  error,  the  Indian  territory  and  the 
territory  of  Oklahoma  had  ceased  to  exist 
as  such  for  nearly  sii  months,  and  that 
tlie  bonds  of  the  municipalities  of  those 
territories,  being  the  obligations  of  the  ter- 
ritorial Kovernment,  nere,  by  the  Constitu- 
tion, assumed  by  the  state.  There  seems  to 
be  no  provision  of  law  that  constitutes  the 
bonds  of  the  munieipalitiea  obligations  of 
the  territorial  governments,  and  so  the 
argument  falla  to  the  ground  at  once. 

But  we  are  unwilling  to  intimate  a  con- 
ceaaion  that  an  assumption  by  the  state  of 
Oklahoma  of  the  obligation  to  pay  these 
bonds  would  operate  to  deprive  the  bond- 
holders of  the  exemption  from  taxation, 
previously  enjoyed.  Presumsbly  the  mu- 
nicipal credit  was  enhanced  and  the  terms 
of  Uie  municipal  borrowing  rendered  more 
favorable,  by  the  understanding  that  the 
bonds,  being  obligations  of  an  agency  of 
the  Federal  government,  would  be  exempt 
from  taxation  by  the  several  states.  The 
value  of  the  bonds  in  the  market  nas  pre- 
Buniably  thereby  increased.  [528]  Indeed, 
the  state  court  In  the  present  case  very  plain- 
ly declares  {114  Uinn.  109,  130  N.  W.  445, 
8fil)  that  bonds  of  the  municipalities  of 
the  territories,  if  not  taxable  by  the  state, 
command  s  higher  price  on  the  market  than 
bonds  of  the  municipalities  of  the  states. 
To  deprive  bonds  of  the  former  description 
of  their  immunity  from  state  taxation,  and 
this  because-  of  the  subsequent  action  of 
Congress  in  erecting  the  territories  into  a 
atate,  with  or  without  an  assumption  by 
the  new  state  of  the  obligations  of  the 
former  Feder.il  agency,  would  be  in  effect 
l«  Impair  the  obligation  of  the  contract; 
and  this  is  ao  inconsistent  with  the  honor 
Utd  dignity  of  the  United  SUtes  that  such 
Ilu  Intent  should  not  bj  presumed  without 
the  clearest  legislative  langnage  requiring 
it. 

It  la,  however,  further  suggested  thst  the 
Judgment  under  review  does  not  sustain  a 
tax  upon  the  bonds  as  property,  but  only 
a  tax  upon  the  surplus  of  the  savings  bank, 
computed  by  taking  into  the  account  all 
of  Ita  asaeta,  amonntiat  to  about  9U.O0O,- 

rtM 


000,  of  which  the  bonds  were  only  about 
(700,000,  and  deducting  therefrom  ita  lia- 
bilities. But  aa  the  surplus  la  treated  as 
property  and  taxed  aa  such,  it  is  obvious 
that  some  portion  of  the  burden  of  the  tax 
is  Bttributahle  to  the  ownership  of  the  mu- 
nicipal bonds.  In  New  York  ex  rel.  Bank  of 
Commerce  v.  Tax  ft  A.  Comrs.  2  Black,  020, 
17  L.  ed.  451,  it  was  held  that  the  sUte  of 
New  York,  in  taxing  the  capital  of  banks 
according  to  its  valuation,  must  leave  out 
of  the  calculation  that  portion  of  the  capi- 
tal invested  In  the  stocks,  bonds,  or  other 
securities  of  the  United  States  not  liable 
to  taxation  by  the  state.  And  aee  Bank 
Tax  Case  (New  York  ex  rel.  Bank  ot  Com- 
monwealth V.  Tax  t  A.  Comrs.],  S  Wall. 
200,  17  T^  ed.  793 ;  Home  Sav.  Bajik  v.  Des 
Moines,  20S  U.  B.  SOS,  SOB,  91  L.  ad.  901, 
900. 

It  results  that  the  inclusion  of  the  bonds 
now  in  question  la  the  list  of  the  aaseta  of 
plaintiff  in  error,  in  ascertaining  ita  anr- 
plus  for  the  purpose  of  imposing  a  atate 
property  tax  thereon,  was  repugnant  to  tke 
Constitution  of  the  United  States. 

(B2B]  The  second  Federal  question  ariaea 
out  of  the  Insistence  of  the  savings  bank  that 
it  was  entitled  to  have  omitted  from  the 
computation  of  ita  surplus  for  purposes  of 
taxation  certain  notes  held  by  it,  amount- 
ing  to  about  (101,000,  and  secured  by  mort- 
gages upon  Minnesota  real  estate,  npoa 
which  mortgages  a  registry  tax  bad  beai 

It  appeara  that  the  Minnesota  lq[iala 
ture,  by  chap.  328,  Laws  of  1907,  provided 
a  registry  tax  upon  debts  secured  by  mort- 
gages covering  real  property  in  Che  state, 
the  amount  of  the  tax  being  GO  centa  up- 
on each  9100,  payable  at  or  before  the 
filing  of  the  mortgage  for  record  or  regis- 
tratitm.  By  |  3  it  was  enacted  that  "all 
mortgages  upon  which  such  tax  has  been 
paid,  witb  the  dehta  or  gbligations  secnred 
thereby  and  the  papers  evidencing  the 
same,  shall  be  exempt  from  all  other  taxea; 
but  nothing  herein  shall  exempt  auch  prop* 
erty  from  the  operation  of  the  laws  relating 
to  the  taxation  of  gifta  and  inherltanoea, 
or  those  governing  the  taxation  of  banka, 
savings  banks,  or  trust  companies;"  with  a 
further  proviso  not  now  pertinent. 

It  waa  and  is  insisted  that  this  Mettao, 
in  subjecting  banka,  savings  banks,  aad 
trust  companies  to  double  taxation  npon 
their  mortgages  covering  real  catata  In  the 
state  of  Uinneaota,  while  at  the  same  tlma 
relieving  mortgagee  npon  such  real  estate 
when  otherwise  owned,  from  all  taxatloB 
except  the  registration  tax,  is  in  contnvof 
tloa  of  the  "equal  protection"  clause  ot  tlM 
14th  Amendment. 

AJtltoofh  the  aUnae  limiting  the  «xemp- 
'-—  V.  S. 
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tton  IneludM  banks  and  trust  companiea,  tfa« 
supreme  court  ot  Minnesota  declined  to  con- 
sider whether  the  claHaiflcBition  was  proper 
with  respect  to  those  institutions,  and  so 
deeliuing  dealt  with  the  status  of  savings 
banks  only.  Holding  that  this  class  of  in- 
stitutions under  other  laws  enjoyed  priv- 
ileges respecting  taxation  that  were  accorded 
to  DO  other  person  or  corporation  subject 
to  taxation,  the  court  [G30]  held  that 
savings  banks  might  properlj  be  treated  as 
a  class  by  themselves,  and  required  to  in- 
elude  such  mortgages  in  the  computation 
of  tbeir  assets  for  purposes  of  taxation. 

If  there  is  no  UQconstitutioual  discrim- 
ination against  savings  banks,  it  is  for 
present  purposes  unnecessary  to  inquire 
whether  the  act  discriminateB  against  other 
banks  and  trust  companies.  Tyler  v.  Reg- 
istration Ct.  Judges,  179  U.  6.  405,  409, 
46  L.  ed.  2CZ,  ZG4,  21  Sup.  Ct.  Rep.  20(1; 
Hooker  v.  Burr,  194  U.  8.  416,  41B,  48 
L.  ed.  1040,  lOGO,  84  Sup.  Ct.  Rep.  TOS; 
New  York  ex  reL  Hatch  v.  Reardon,  20  i 
V.  S.  162,  leo,  61  L.  ed.  416,  422,  27  Sup. 
Ct.  Rep.  168,  S  Ann.  Gas.  736;  Southern 
R.  Co.  T.  King,  217  U.  S.  624,  S34,  64 
L.  ed.  868,  871,  30  Sup.  Ct  Rep.  604; 
Standard  Stock  Food  Co.  v.  Wright,  225 
U.  S.  540,  660,  66  L.  ed.  1167,  1201,  32  Sup. 
Ct.  Rep.  784;  Rosenthal  v.  New  York,  226 
U.  S.  200,  271,  67  L.  ed.  212,  217,  33  Sup. 
a.   Rep.   27. 

The  supreme  court  of  Minnesota  lucidlj' 
summarized  the  sfatte  of  the  law  which  fur- 
nished, in  its  judgment,  a  sufficient  reason 
for  the  elassiSeation,  as  follows:  "Section 
839,  Rev.  Laws  1906,  treats  of  savings 
banks,  for  the  purposes  of  taxation,  In  a 
special  manner.  They  have  no  capital 
stock,  yet  their  proper^  is  not  taxed  in 
the  same  way  as  Uie  proper';  of  individuals 
or  of  other  corporations.  By  |  838  the 
value  of  the  stock  of  corporations  having 
capital  stock  is  ascertained  by  deducting 
the  value  of  the  real  and  personal  prop- 
erty from  the  market  or  actual  value  of 
the  stock,  and  the  amount  of  the  difference 
is  taxed  as  stocks  and  bonds,  and  the  real 
estate  and  personal  property  are  taxed  in 
the  ordinary  way.  Section  830  places  all 
banks  without  eapltal  stock  (except  sav. 
ings  banks),  brokers,  and  stock  Jobbers  in 
(me  class,  and  savings  banks  In  another 
class.  The  former  are  taxed  by  ascertain- 
ing the  difference  between  the  amount  of 
money  on  band  or  in  transit,  the  amount  of 
money  in  the  hands  of  others,  subject  to 
draft,  the  amount  of  checks  or  cash  items, 
tte.,  the  amount  of  hills  receivable  and 
other  credits:  and  from  the  total  of  tliese 
amounts  the  deposits  and  accounts  payable 
are  deducted.  The  balance,  if  any,  is  as- 
seMed  as  money  nnder  |  886.  The  bondit 
SS  I',  ed. 


and  Stocks  and  personal  and  real  property 
are  asseased  separatelj  [fi31]  in  the  ordi- 
nary way.  But  in  the  case  of  savings  banks 
no  specific  property  is  taxed  separately  ex- 
cept real  property.  Its  money,  checks, 
bills  receivable,  bonds,  and  stocks,  and  all 
personal  property  appertaining  to  the  busi- 
ness are  listed  for  the  purpose  of  ascertain' 
Ing'  whether  there  is  a  surplus,  and  the 
surplus  is  found  by  deducting  the  total  of 
the  deposits  and  accounts  payable  from 
the  total  value  of  the  costs." 

For  these  and  other  reaeons  pointed  out 
in  the  opinion,  it  seems  to  us  the  court 
was  justified  in  holding  that  there  were  rea- 
sonable grounds  for  the  discrimination  so 
far  as  savinge  banks  were  concerned,  and 
that  plaintiff  in  error  had  therefore  not 
been  deprived  of  the  equal  protection  of 
the  laws.  In  lieu  of  further  discussion  wit 
refer  to  the  oft  quoted  language  employed 
by  Mr.  Juaticc  Bradley,  spcalting  for  this 
court,  in  ncll's  Gap  R.  Co.  v.  Pennsylvania, 
134  U.  S.  232,  2;jT,  33  L.  ed.  802,  89S, 
10  Sup.  Ct.  Rep.  633. 

But  because  of  the  error  in  subjecting  the 
bonds  of  the  municipalities  of  the  territoriea 
to  taxation,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings not  Inconsistent  with  tUa  opinion- 
Judgment  reversed. 


(See  S.  C.  Reporter's  ed.  SSl-647.) 

Oonstltutlonal  law  —  doe  process  of  tow 
—  regnlMlng  cxmI  minM  ^  bonndnrr 
pillars. 

The  method  of  fixing  the  width  of  the 
barrier  pillar  to  be  left  between  adjoining 
coal  properties,  which,  under  Piu.  act  of 
June  2,  1891  (P.  L.  176),  roust  be  sufBcient 
to  safeguard  the  employees  of  either  mins 
in  case  the  other  shall  be  abandoned  and 
allowed  to  fill  with  water,  is  not  so  crude, 
uncertain,  or  unjust  aa  to  constitute  a  tak- 
ing of  property  without  due  proness  of  law 
because  such  width  of  pillar  is  to  be  ds- 
termined  under  that  statute  "by  the  eagl- 
neers  of  the  adjoining  property  owners,  lo- 

Gther  with  the  inspector  of  the  district 
wbicb  the  mine  Is  situated,"  nor  bs- 
cause  the  statute  does  not  require  that  no- 
tice be  given  to  the  lessor,  being  satttflcd 
with  reasonable  notie«  to  the  Mssee,  nor 


Note. — On  statutory  regulations  tor  the 
protection  and  aafe^  of  workmen  in  mines 
— see  note  to  Consolidated  Coal  A  HIn.  Co. 
T.  Floyd,  86  L.KJ1.  84S. 

:,Gooylc       »" 


SUPREME  COUB'X  OF  TUK  VUliED  Sl'ATGS. 


pTMcritM  the  procedure,  nor  giTe  B  right  to 


ftri-tt 


ArgtMd  Juiurf  IS,  1914.    Decided  Febru- 
axj  24, 1914. 

IN  EBBOB  to  the  Supreme  Court  ot  tlie 
State  of  PemujlTMiU  to  reriew  a  de- 
cree trhicb  kffinned  «  decree  of  the  Court 
of  Common  Pleu  in  Luieroe  County,  in  that 
•tate,  enjoining  the  working  of  a  coal  mine 
without  leaving  a  barrier  pillar  along  the 
line  of  an  adjoining  mine.     Affirmed. 

See  aame  caM  below,  232  Pa.  141,  81  Atl. 
148. 

Statement    b;    Mr.    Joatice    Pitney: 

Ibii  caaa  inTolvea  .the  constitutionality 
of  a  section  of  the  anthracite  mine  laws 
ot  the  state  of  Pennsyhania,  [633]  being 
I  10  of  art.  3  of  the  act  of  June  2,  1891  (F. 
L.  pp.  176,  183),  which  reads  as  follows: 

"It  shall  be  obligatory  on  the  owners  of 
adjoining  coal  properties  to  leavs,  or  cause 
to  be  left,  a  pillar  of  coal  in  each  seam  or 
Tein  of  cual  worked  bj  them,  along  the 
line  of  adjoining  property,  of  such  width 
that,  taken  in  connection  with  the  pillar 
to  be  left  by  the  adjoining  property  owner, 
will  be  a  sufficient  barrier  for  the  safe^ 
ot  the  employeea  of  either  mine  in  ca«a  the 
other  should  be  abandoned  and  allowed  to 
fill  with  water;  such  width  of  pillar  to  be 
determined  by  the  engineers  of  the  adjoin- 
ing property  owners  together  with  the  in- 
spector of  the  district  in  which  the  mine 
is  situated,  and  the  surreys  of  the  face  of 
the  workings  along  such  pillar  shall  be 
made  In  duplicate  and  must  practically 
agree.  A  copy  of  such  duplicate  surreys, 
certified  to,  must  be  Sled  with  the  owners 
ot  the  adjoining  properties  and  with  the 
inspector  of  the  district  in  which  the  mine 
or  proper^  Is  situated." 

Art.  18,  under  the  head  ot  "Definition  of 
Tarms,"  contains,  inter  alia,  the  following: 

"The  tern)  'owners'  and  'operators'  meani 
any  person  or  body  corporate  who  la  the 
imniMliate  proprietor  or  le«ee  or  occupier 
of  any  coal  mine  or  colliery  or  any  part 
therMif.  The  term  'owner*  does  not  include 
ft  person  or  body  corporate  who  merely  re- 
eeives  a  royalty,  rent,  or  fine  from  a  coal 
mine  or  colliery  or  part  thereof,  or  Is 
merely  the  proprietor  of  the  mine,  subject 
to  any  lease,  grant,  or  license  for  the  work- 
i^  or  operating  thereof,  or  U  merely  the 
owner  of  the  soil,  and  not  Intereated  In  the 
minerals  of  the  mine  or  any  part  thereof. 
Bnt  any  'eontractor'  for  the  working  of  a 
mine  or  colliery,  «r  any  part  or  dlatriot 
•ti* 


thereof,  shall  be  subject  to  this  act  as  aa 
iperator  or  owner,  in  like  manner  aa  if  ha 
rere  the  owner." 

The  record  shows  that  the  Lehigh  A 
Wilkes-Barre  Coal  Company  and  the  P^- 
mouth  Coal  Company  arc  respectively  the 
lessees  or  owners  of  adjoining  coal  propertiea 
[834]  situate  at  Plymouth,  in  Luzerne  coun- 
ty, Pennsylvania;  that  on  August  31,  1909, 
Mr.  Davis,  the  inspector  of  minea  of  th* 
district  in  wbidi  the  propertiea  are  located, 
wrote  a  letter  to  the  president  of  the  Ply- 
mouth Coal  Company   which   reads  as  fol- 

WilkM-Barre,  Pa.,  Aug.  SI,  -09. 
John  C.  Haddock,  Prea.  Plymouth  Coal  Co. 

Dear  Sir:— 

Kindly  have  your  engineer  report  at  my 
office  Thursday  momiog  Sept.  2d  at  10 
o'clock  at  which  time  we  can  meet  the  en- 
gineer of  the  Lehigh  k  Wilkes-Barre  Coal 
Company  to  decide  as  to  thickness  of  bar- 
rier pillsr  to  be  left  anmined  between  the 
properties  of  the  Lehigh  t  Wilkes-Barre 
Cosl  Company  and  the  Plymouth  Coal 
Company,  situated  at  Plymouth,  Lue.  Co., 
Pa.,  as  per  article  3,  §  10,  anthracite  mine 
laws  of  this  commonwealth,  which  reads  as 
follows  [quoting  the  section  verbatim]. 
[Signed]  D.  T.  Davis, 

Inspector  of  Mine*. 

To  thie  the  following  reply  was  made: 

Wilkes-Barre,  Pa., 

Supt  1,  1B09. 
Mr.  D.  T.  Davis,  Inspector,  Ninth  Anthra- 
cite Inspection  District, 
Wilkea-Barre,  Pa. 
Dear  Sir;— 

I  am  in  receipt  of  yours  of  the  31st  ult. 
Allow  me  to  say  in  reply  that  while  it 
would  give  us  great  pleasure  to  meet  you 
and  the  reprceenta lives  of  the  Lehigh  ft 
Wilkes-Barre  Coal  Company  at  tlie  sug- 
gested conference,  to  be  held  to-morrow,  we 
cannot  enter  such  a  conference  to  even  con- 
sider, much  leu  conclude,  an  agreement 
that  may  affect  our  rights  and  our  duty  to 
our  lessors  at  the  Dodeon  Colliery. 

I  assume  it  is  needless  to  assure  you  that 
we  stand  [S3S]  ready  at  all  time*  to  comply 
with  any  reasonable  request  that  may  ema- 
nate from  you  or  your  office,  but  if  I  am 
advised  correctly,  this  re([uest  or  demand 
originated  with  the  Lehigh  k  WiUces-Barre 
Coal  Company. 

This  was  their  right  to  make  aa  It  is 
oun  to  decline. 

Youra  vary  tmly, 
[Signed]  John  C.  Haddodc, 

President  The  FlymMith  Coal  Co. 

Ihereupon,  pursuant  to  artlole  15  of  the 
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d  (tatute,  the  mine  iaapector, 
meting  in  behmlf  of  the  commoD wealth, 
flkd  hii  bill  of  complaint  agaloBt  th«  Fl;- 
noatli  Coal  CMnpan;'  in  the  court  of  eom- 
mon  pleaa  of  Lac«ma  oountj,  setting  forth 
the  above  facta  and  averring  that  defend- 
ant refiued  to  permit  Ita  engineer  to  meet 
with  the  mine  inspector  and  the  engineer 
of  the  adjoining  propertj  owner  ta  detei- 
mine  the  width  of  the  barrier  pillar,  or 
to  even  conaider  the  matter,  and  refused  to 
leave  or  cause  to  be  left  a  pillar  tbat, 
taken  in  connection  with  the  pillar  to  be 
left  by  the  adjoining  property  owner,  would 
be  •  enfficient  barrier  for  the  safety  of 
tbe  employees  of  eitber  mine  in  esse  the 
other  should  be  abandoned  and  allowed  to 
fill  with  water;  that  defendant  employed 
in  ita  mine  at  least  three  hundred  per- 
sona, and  the  Lehigh  k.  Wilkee-Barre  Coal 
Company  employed  in  ita  mine  at  least 
seven  hundred  persons,  and  the  refusal  of 
the  defendant  endangered  the  Uvea  and 
safety  of  the  employees  of  both  mines. 
There  was  a  prayer  for  a  preliminary  and 
perpetual  injunction  to  restrain  defendant 
from  working  its  mine  without  leaving  a 
barrier  pillar  of  cosi  of  the  thickness  or 
width  of  at  least  30  feet  in  each  seam  or 
vein  worked  by  it  along  the  line  of  the 
adjoining  property.  Defendant  answered, 
admitting  the  truth  of  the  averments  of 
the  bill  without  qualification,  except  that 
it  denied  that  any  barrier  waa  necessary 
for  the  safety  of.  the  employees  of  either 
mine  in  case  {S3e]  the  other  mine  should  be 
abandoned.  At  the  same  time  it  averred 
that  the  act  of  June  2,  1801,  upon  which 
the  bill  was  based,  "ia  confiscatory,  uu' 
constitutional,  and  void."  There  was  a 
preliminary  injunction,  restraining  defend- 
ant from  working  its  mine  without  leav-, 
ing  a  barrier  pillar  at  least  70  feet  wide. 
This  waa  continued  until  the  flnal  hearing, 
which  resulted  in  a  decree  continuing  the 
injunction,  but  without  prejudice  to  de- 
fendant's right  "to  apply  to  the  court  for 
a  dissolution  or  modification  thereof,  upon 
showing  to  the  satisfaction  of  the  court 
that  the  proper  mine  inspector  and  the 
engineers  of  the  defendant  company  and 
tiie  Lehigh  k  Wilkes-Barre  Coal  Company 
have,  upon  due  investigation  and  consul- 
tation, determined  that  a  barrier  pillar  of 
less  width  than  that  stated  in  the  injunc- 
tion (that  is,  leaa  than  TO  feeton  defendant's 
property)  is  auffleient  for  the  protection 
of  the  men  employed  in  the  mines  of  either 
company  in  case  the  mine  of  the  other 
should  be  abandoned  and  allowed  to  fill 
with  water,  and  have  made  duplicate  sur- 
veys and  filed  eopiea  of  the  same  as  re- 
quired by  law,  or,  upon  such  investigation 
ftnd  consultation  shall  have  decided  that 
ft  Ik  ed. 


no  such  barrier  pillar  is  necessary  to  tha 
safety  of  tbe  employees  of  either  oompaBf 
in  the  event  aforesaid." 

Upon  appeal  the  supreme  court  of  Pmi< 
sylvania  atdrmed  the  decree  (23!  Pa.  141, 
81  Atl.  148),  and  the  case  comes  her*  Iqf 
virtue  of  %  23T,  Judicial  Code  [30  BUt. 
at  L.  1166,  chap.  231,  U.  B.  Comp.  Btat. 
Supp.  ISll,  p.  227],  for  adjudication  un- 
der the  "due  process"  clause  of  the  14th 
Amendment    to    the    Federal    ConstittttiML 

Messrs.  Hllllam  O.  Price  and  Jabn  O. 

JohnsoD  argued  the  cause  and  filed  a  briaf 
for  ptaintiS  in  error; 

While  the  phrase  "due  process  of  law," 
as  applied  in  this  country,  is  more  or  leM 
controlled  by  its  application  to  the  facta 
and  conditions  of  the  particular  ease,  y«t 
in  its  universality  it  implies  tbe  right  of 
the  person  to  be  affected  by  judicial  pro- 
ceedings against  him  to  be  plaMd  before  tho 
tribunal  which  pronounces  judgment  npm 
the  question  of  life,  liberty,  or  property.  In 
its  most  comprehensive  sense;  to  be  heard 
by  testimony  or  otherwise,  and  to  have  the 
right  of  controverting  by  proof  every  mat*- 
rial  fact  which  bears  on  the  question  of 
right  in  the  matter  involved.  It  any  qnet- 
tion  of  fact  or  liability  be  conclusively  pr» 
Bumed  against  him,  there  is  not  dua  prooeai 

Rutherford's  Case,  72  Pa.  82,  13  Am.  B^ 
666;  Philadelphia  v.  Bcott,  SI  Pa.  80,  S 
Am.  Bep.  738;  Hancock  v.  Wyoming,  148 
Pa.  fl36,  24  AtL  88;  3  Words  k  Fhrasei^ 
2250;  Kunti  V.  Sumption,  117  Ind.  1,  Z 
L.R.A.  66S,  la  N.  E.  474. 

It  may  be  admitted  that  a  statute  wUu 
should  authorize  any  debt  or  damage  to  b* 
adjudged  against  a  person  upon  purdy  «• 
parte  proceedings,  without  a  pretense  of 
notice  or  any  provision  for  defending,  would 
Iw  a  violation  of  the  Constitution,  and  bt 
void. 

Re  Empire  Qty  Bank,  18  N.  T.  SIS; 
Cooley,  Const.  Lim.  Tth  ed.  S82. 

Due  process  of  law  requires  an  orderly 
proceeding  adapted  to  the  nature  of  the 
case,  in  which  the  citizen  has  an  opportonitj 
to  be  heard,  and  to  defend,  enforce,  and  prtH 
tect  his  rights.  A  hearing  or  an  opportnnilr 
to  be  heard  is  absolutely  essentlaL 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Aai. 
Rep.  280;  Re  Jensen,  28  Misc.  378,  SB  N.  T. 
Supp.  0G3;  San  Mateo  County  v.  Bonthsm 
P.  R.  Co.  B  Sawy.  238,  13  Fed.  722. 

Whatever  the  character  of  the  prooeedlng 
i>y  which  one  Is  deprived  of  his  proper^, 
whether  judicial  or  administrative,  and 
whether  It  takes  the  property  directly  «V 
creates  a  charge  or  liability  which  may  be 
the  basis  of  taking  It,  the  law  direating  tbo 
proceeding  moat  provide  for  lome  kted  ol 

„„,Google        »» 
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noUee  Ukd  offer  to  the  owner  au  opportunity  State*  Trust  Co.  v.  United  StatM  F.  Iiu.  Co. 

to  be  hetrd,  or  the  prooeediiig  will  want  the  18  N.  Y.  200. 

eMential  ingrediuot  of  due  proceu  it  Uw,  Neither   does   "due    process   of   Isw"   n- 

Be  RoBser,  41  C.  C.  A.  497,  101  Fed.  667;  quire  s  bearing  before  s  judicisl  tribunsl. 

LoDdouer  v.  Denver,  210  U.  B.  373,  62  L.  t^  It    only    requires    sn    orderlj    proMcding 

1103,  28  Sup.  Ct.  Bep.  70S.  adapted  to  tbe  nature  of  the  case,  in  which 

Just  what  is  "due  process  of  law"  is  not  the  citixen  has  the  oppoTtuuitf  to  be  heard 

Twj  easy  to  deflue;  but  we  are  aware  of  no  and  to  defend  and  enforce  his  rights.     This 

proceeding  like  the  present  beviiig  even  been  guaranty   does  not  establish  or  perpetuate 

eUimed,  much  less  decided,  t«  be  "due  proe-  any   particular   form  of   action  or  mode  of 

esa."  procedure,  bo  long  as  the  BubstsDtial  lights 

Holden  v.  Hardy,  Iflg  U.  S.  3S9,  42  L.  ed.  are  preserved. 

790,  18  Sup.  Ct.  Hep.  383;  Davidson  v.  New  Davidson  r.  New  Orleans,  08  U.  S.  97, 

Orteaus,  90  U.  S.  67,  24  L.  ed.  616;  Den  ex  24  L.  ed.  616;   Garvin.*.  Daussman,  114 

dem.  Murray  v.  Hoboken   Land  t  Improv.  Ind.  420,  6  Am.  St.  Rep.  837,  10  N.  E.  826; 

Co.  18  How.  270,  16  h.  ed.  374.  Be  Bobs,  38  La.  Ann.  623;  New  York  1  N. 

w      ■  .       ,,„„...             „          ,     ,  E.  R.  Co.  V.  Bristol,  151  U.  S.  666,  671,  38 

Mr.  John  C.  B.II,  Attorney  General  of  l.    «,.   agg,   274,    14    Sup.    Ct.    B^p.    437; 

Pennsylvania    argued  the  cause,  and    w.th  j,^.           b.  4  Q.  R.  Co.  v.  State,  47  Neb.  640 

Meurs.    B^    R.    Jones     Morris    Wolf,    Mid  ^^  ^.R-A.  481,  63  Am.  St.  Rep.  567,  66  N. 

WiUism  M.  Hargeat,  filed  a  brief  (or  de-  „   ^jg    ^^^   ,   B^^^^     ^5  p-^^  ^          ^^ 


lendants 
Tlie  trade  or  business  of  mining  is  a 


5;   Powell  V.  FennBylvania,  127  U.  S.  678, 
12  L.  ed.  2S3,  8  Sup.   Ct.  Rep.  992,  1237; 


proper  subject  of  regulation  by  the  states  g^^^^   g^^    ^o.   v.   MaBea.hueetU,    97    U. 

under  their  police  power  S   2      24  L.  ed.  98!l;  Consolidated  Coal  Co. 

Holden  V.  Hardy,  180  U.  S.  368,  42  L.  ed  ^   p^  j     ,gg  j,;   J35   gg  L.R.A.  266,  67  N. 

780,    18    Sup.   Ct    Bep.   383;    Coniohdated  j.    g^^f 

*^'£V'  "ii""!?'  ^^LV   I  ^^\*^  V  ^-  i"    determining   the   constitutionality   of 

"'''  ^o^.^.P-c*^'  ^/,PV^i^'  ■otr,',' «■  ^"^r  «>  •<=t  of  ««'=»"'ly  it  U  to  be  construed  in 

Bep.    692;    Carroll   t    Greenwich    Ins.    Co.  l^,^^  pvesumption   is  to  be  indulged  in 

100  U.  S.  401,  60  L.  ed.  846  26  Sup,  Ct  Bep.  P,^„  „,  ^     This  applies  a.  well  whether  it 

220  U.  S.  61,  66  L.  ed.  369,  31  Sup.  Ct.  Rep.  j^^j^jg 

.137,  Ann.  Gas.  1912C,  160.  Sia'k'.as  Fund   Ca*e.,  00  U.  B.  700,  718. 

It  is  not  a  violation  of  the  14th  Amend-  35  l.  ed,  496,  501;  Mugler  v.  Kansas,  183 

ment  to  regulate  tbe  business  of  mining  by  y    g    ggS    001,  31  L.  ed.  206,  210,  8  Sup. 

rertricting  the  use  of  property  employed  in  ct    Bep.   273;    United   States  ei  rel.   Atty. 

such  buBinee*  in  a  manner  and  to  an  eitent  gj^.  y_  Delaware  t  H.  Co.  213  U.  S.  366, 

determined  by  an  admiuistratiTB  officer  or  4(,j_  53  l,  ed.  836,  848,  29  Sup.  Ct  Rep. 

•"ody.  627. 

Fischer  v.  St.  Louis.  104   V.  B.  361,  48  Jt  is  not  important  to  the  determination 

L.  ed.  1018,  24  Sup.  Ct.  Rep.  673;  Jacobson  of  any  constitutional  question  whether  tbe 

v.  Massachusetts,   107   U.   S.   11,   40  L.  ed.  judgment  must  be  that  of  all  of  the  members 

643,  2G  Sup.  Ct.  Rep.  358,  3  Ann.  Cat.  765;  of  th«  tribunal,  or  of  the  msjority  only. 

New  York  ex  rel.  Lieberroan  t.  Van  De  Carr,  Omaha  v.  Omaha  Water  Co.  218  U.  S.  180, 

100  U.  S.  552,  60  L.  ed.  305,  26  Sup.  Ct.  Bep.  54  L.  ed.  981,  48  L.H.A.(N.S.l   1084,  30  Sup. 

1«;   Bradley  v.  Richmond,  227  U.  S.  477,  Ct.  Rep.  616;  Colombia  v.  Cauea  Co.  100  U. 

B7  L.  ed.  603,  33  Sup.  Ct.  Bep.  318;   Con  S.   624,   47   L.  ed.   1150,  23   Sup.   Ct.   Bep. 

■oltdated  Coal  Co.  t.  Illinois,   186  U.   8.  'Mi  P^Pl*  «  "'   Washington  v.  Nichols. 

2<U,  46  L.  ed.  872,  22  Sup.  Ct.  Rep.  Blfl;  ^2  N    Y.  478    II  Am.  Rep.  734,   Wh«l">g 

D.;is   v.   Massachusetts,   167   U.   S.   43.   42  '^"l ^°"- Y''^"""!' ?,   J^'il^' w'^^ 

L  ed.  71,  17  Sup.  Ct.  Rep.  731;  Wilson  v.  I"  «"""'■  '  ^"''-  ^  ^-  ^- *  «"'•**  «'»■ 

'^^'  ™';'".!l-  ^A  'V  '"  ^-  '"'•  *  ''8ht  of  appeal  would  be  implied  t. 

IS  Sup.  Ct.  Rep.  317:  Qundling  t.  Chicago,  »  tribunal  corruptly  or  unreionably 

177  U.  B.  183,  44  L.  ed.  725,  80  Sup.  Ct.  Bep.  ^.^^^^  ^^  p„„„  ^,/„  tj  it. 

8M.  North    American    Cold    Storage    Co.    », 

"Due   process   of   law"   does   not   require  Chicago,  211   U.  8.   306,  63  L.  ed.   196,  20 

that   a   person   whose   property   is   affected  gup   ct   Kjp   joi^  16  Ann.  Gas.  276;  Adams 

dionld  have  personal  notice  of  tbe  proceed- 1  y.  Milwaukee,  228  U.  8.  672,  57  L.  ed.  971, 

Ing.    The  notice  may  be  actual  or  construe-  33   Sup.   Ct.   Rep.   610;    New   York   ex   reL 

tin.  Lieberman  v.  Van  De  Carr,  199  U.  S.  652, 

Mason  v.  HeMenger,  17  Iowa,  270;  United  60  L.  ed.  306,  86  Sup.  Ct  Rep.  144;  Louii- 

rg0  ,-^      11*  V.  B. 
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tUIc  ft  N.  R.  Co.  T.  Garrett,  231  U.  S. 
ante,  22B,  34  Sup.  Ct.  Bep.  48,  53;  Bridley 
V.  Bichmond,  227  U.  S.  477,  S7  L.  ed.  603, 

85  Sup.  Ct.  Rep.  31B;  Public  Clcariiig 
Honae  t.  Cofoe,  104  V.  S.  4BT,  48  L.  ed. 
1092,  84  Sup.  Ct.  Rip.  7SB;  Degge  t.  Hitch- 
oock,  £29  U.  8.  162,  G?  L.  ed.  113G,  33  Bup. 
Ct  Bep.  S39i  CurrM  v.  Delauo,  236  Pa. 
478,  84  AtL  452;  Brjmer  v.  Butler  WaUr 
Ou.  179  Pa.  231,  36  LJLA.  260,  30  At). 
249. 

The  plaiotiff  in  error  sot  having  submitted 
itaell  to  this  tribunal,  whether  the  determi- 
□ation  of  the  queation  by  aome  tribunal  ia 
■ome  other  case  might  haraw  the  operation 
of  lome  other  owner  ia  academic,  and  pli  ' 
tiff  in  error  cannot  raise  this  question. 

8  Cjc.  787,  788,  and  notca  90,  B2;  Smith 
V.  McCarthy,  SO  Pa.  362;  New  York  ex  rel. 
Hat«h  T.  Reardon,  204  U.  8.  152,  160,  61 
L.  ed.  416,  422,  27  Sup.  Ct.  Rep.  188,  9 
Ann.  Caa.  73S. 

The  partiea  having  vested  rights  are  not 
eornplaining,  and  the  plaint ifT  in  error  is  in 
no  position  to  complain  tor  them  of  lack 
of  provision  for  notice. 

Bradley  v.  Richmond,  227  U.  S.  477,  57 
L.  ed.  003,  33  Bup.  Ct.  Rep.  318;  Qundling 
T.  Chicago,  177  U.  8.  183,  186,  44  L.  ed.  725, 
728,  20  Bup.  Ct  Bep.  033;  Chicago,  B.  k 
Q.  B.  Co.  v.  Bahcock,  204  U.  8.  585,  Bl  L. 
•d.  636,  27  Snp.  CL  Rep.  326 1  Htnaa  t. 
FoxwMih,  S31  U.  8.  lea,  ante,  lOS,  34  Sup. 
Ct.  B«p.  42. 

Mine  barrier  pillar  iKwa  are  conatltutlon- 
aL 

Sterridc  Creek  Coal  Company  t.  Dolph 
Coal  Company,  11  Laek.  Jur.  219;  Com.  ex 
rel.  Wmiams  ▼.  Bonnell,  8  PhlU.  634,  16 
Hor.  Uin.  Rep.  14;  Com.  ex  rel.  Williams 
V.  WUkea  Barre  Coal  Co.  29  Phila.  Leg.  Int. 
213;  Com.  ex  rel.  Williams  v.  Kingaton 
Coal  Co.  6  Kulp,  241;  Mapel  v.  John,  42 
W.  Va.  30,  32  L.RA.  800,  67  Am.  St.  Rep. 
83B,  24  6.  B.  608. 

The  long  acquleBceuce  In  this  act  of 
aaaembly  la  mtitled  to  great  weight  in  de- 
termining lit  conatitutionality. 

Com.  ex  rel,  Williama  v.  Kingston  Coal 
Co.  6  Kulp,  241 ;  Mapel  t.  John,  42  W.  Va. 
30,  32  L.R,A.  800,  57  Am.  St.  Rep.  839,  24 
8.  E.  608;  1  Lewis's  Sutherland,  SUt. 
Conatr.  p.  134;  Detroit  City  R.  Co.  v.  Mills, 

86  Mich.  034,  48  N.  W.  1007;  Continental 
ImproT.  Co.  V.  Fhelps,  47  Mich.  299,  11  N. 
W.  1S7;  Bohmer  t.  Haffcn,  £2  Mlae.  665,  60 
K.  Y.  Supp.  S67;  Cameron  v.  Chicago,  M. 
A  St.  P.  B.  Co.  63  Minn.  388,  31  L£A.  663, 
as  N.  W.  662. 

Hr.  Justice  Pltnef,  after  making  th« 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  statute  in  queation  ia  entitled,  "An 

•«  h.  Bd. 


Act  to  Provide  for  the  Health  and  Sale^ 
of  Persons  Employed  in  and  about  Um 
Anthracite  Coal  Mines  of  Pennsylvania, 
and  for  the  Protection  and  Preservation 
of  Property  Connected  Therewith."  It  ap- 
plies to  every  anthracite  coal  mine  in  th* 
commonwealth  employing  more  than  ten 
persons;  divides  the  anthracite  coal  region 
into  eight  inspection  diatiiets,  with  a  mioa 
inspector  for  each  djitrict,  who  ia  appoint- 
•d  by  the  governor  of  the  oommoawealUt 
upon  tlie  recommendation  of  a  board  ol 
examiners  composed  of  three  reputable  eoal 
miners  and  two  reputable  mining  engi- 
neers, all  to  be  selected  by  judgea  of  tha 
county  court*,  and  the  inspector  thus  ap- 
pointed muat  be  a  citizen  of  Pennaylvania, 
more  than  thirty  years  of  age,  having  « 
linaivledge  of  the  different  systems  of  work- 
ing coal  mines,  and  at  least  five  yaara 
practical  experience  in  anthracite  eoal 
mines  of  Pennsylvania,  including  experi- 
ence in  mines  wliere  noxious  and  axploaiva 
gases  are  evolved.  Each  inspector  la  t* 
reside  ^n  tlie  district  for  wljich  he  ia 
appointed,  and  ia  to  give  hia  whole  tima 
and  attention  to  the  duties  of  hia  ofBca, 
He  is  to  examine  all  the  collieries  in  hia 
district  as  often  as  may  be  required,  aca 
that  every  necessary  precaution  ia  takes 
to  secure  the  safety  of  the  worlcmen,  and 
that  the  provisions  of  the  act  are  obaervad 
and  obeyed,  and  ia  to  keep  the  maps  and 
plans  of  the  mines  and  the  records  tbei«> 
of  with  all  the  papers  relating  theretot 
The  act  contains  a  multitude  of  provialona 
loolcing  to  the  safe'/  of  tlie  men  empl^ad 
in  and  about  the  [S40]  mines,  and  deals  ap- 
parently with  every  brnnch  of  the  wi^ 
and   every   source  of  danger. 

That  the  business  of  mining  eoal  la  ai- 
tended  with  dangera  that  render  it  tha 
proper  aubject  of  regulation  by  the  atatca 
in  the  exercise  of  the  police  power  la  en- 
tirely settled.  Holden  v.  Hardy,  169  U.  8. 
366,  393,  42  L.  ed.  780,  791,  IS  Snp.  Ot 
Rep.  383;  Conaolidated  Coal  Co.  «.  niinoiat 
185  U.  S.  203,  207,  46  L.  ed.  872.  876, 
22  Sup.  Ct.  Rep.  610;  Barrett  v.  Indiana. 
229  V.  S.  26,  29,  67  L.  ed.  1050,  106S, 
33   Sup.  Ct.  Bep.  694. 

Legislation  requiring  the  ownera  of  ad- 
joining coal  properties  to  cause  boundary 
pillars  of  eoal  to  be  left  of  sufOclent  width 
to  safeguard  the  employees  of  either  nilna 
in  cose  the  other  ahould  be  abandoned  and 
allowed  to  flU  with  water  cannot  be  deemed 
an  unreaaonable  exercise  of  the  power. 
In  effect  It  requirea  a  comparatively  amall 
portiM)  of  the  valuable  content*  of  tha 
vein  to  be  left  in  place,  so  long  aa  may  be 
required  for  the  safety  of  the  men  em- 
ployed in  mining  upon  either  property. 

All  of  this  ia  very  frankly  admitted  br 
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pUiatiif  in  error,  and  the  criticiim  upon 
I  10  of  the  met  ia  coDflned  to  tlie  linglD 
gfonnd  thmt  the  method  of  Bxiag  the  width 
at  the  burier  pillftr  ie  so  crude,  uncertMH, 
uid  nnjiut  »■  to  oonetitute  •  taking  of 
property    withoat    due   procew   of    law. 

So  far  a«  the  record  diaelosea,  this  par- 
Uenlax  objeetion  waa  not  brought  to  the 
Attention  of  the  atatc  eourte  ai  a  ground 
for  holding  the  aection  in  question  to  be 
unerautitntlonaL  The  very  general  objec- 
tion  raised  l:^  plaintiff  in  error  in  ita 
■nawcT  haa  been  itated.  The  oourt  of  eun. 
■Mm  pleaa  in  its  opinion,  not  treating  the 
mode  of  defining  the  pillar  ai  having  any 
bearing  upon  the  constitutional  question, 
bat  dealing  with  it  as  a  matter  ol  inter- 
pretation, aaid: 

"If  the  eonatitutioQalit;^  "1  this  provi- 
■ion  be  conceded  tor  the  purpose  of  dis- 
nuaion,  and  if  the  question  of  the  aecessl^ 
for  any  barrier  pillar  at  all  between  these 
properties  may  be  rc^rded  as  an  open  one, 
the  decision  of  that  question  would  seem  to 
be  committed  by  the  statute  [S41]  to  the 
tiibnnal  of  experts  thereby  constituted; 
via.,  the  mine  inspector  and  the  engineers 
of  the  owners  of  the  adjoining  coal  prop- 
ertiea.  The  purpose  of  the  enactihent  is  to 
semm  the  safety  of  the  workmen  in  the 
mines.  The  law  decUrea  that  'it  shall  be 
ebligatory'  on  the  mine  owners  to  leave 
aneh  a  barrier  pillar  as  the  tribunal  of 
mine  experts  referred  to  shall  determine 
t»  be  snffletent  for  that  purpose.  It  ia  for 
them  to  fix  its  width.  Until  they  any  that 
Booe  at  all  is  needed  for  the  safe^  of 
the  men,  the  obligation  imposed  by  the 
■tfttnte  remains.  ...  If,  therefore,  we 
may  apply  the  maxim  that  the  law  does 
not  require  a  vain  thing,  there  is  room 
for  the  oonstruetion  that,  in  vesting  in 
the  Inspector  and  engineers  the  power  to 
determine  how  wide  the  barrier  pillar 
ahonld  be  to  seenre  safety,  the  intent  of 
tbt  law-making  power  was  to  also  empower 
than  to  say,  if  such  be  the  fact,  that  the 
Bkfety'of  the  men  does  not  require  a  b«r- 
riar  pillar  oI  any  width  at  alL  But,  be 
that  as  it  may,  it  is  evident  that  the  act 
doea  not  warrant  a  mine  owner  In  refusing 
Is  permit  his  engineer  to  participate  in 
determining  the  question  of  the  width  of, 
egr  the  need  for,  a  barrier  pillar  simply 
baeanse  he,  the  mine  owner,  does  not  con- 
■Idsr  one  neeeasary.  In  our  opinim,  the 
law  requires  ineh  a  pillar  to  be  left,  un- 
Isaa  the  Inapeetor  and  engineers,  after  due 
■nunination  of  the  premises  and  omaldera- 
tlCB  of  the  subject,  determine  that  none  ia 
needed  to  secure  the  safe^  of  the  men  em- 
ployed in  either  mine  in  ease  the  other 
ehoold  be  abandoned  and  allowed  to  fill 
with  watar." 
//# 


The  same  view  was  repeated  in  the  "Cob- 
clusions  of  Law"  at  the  close  of  the  (pin- 
ion, and  evidently  afforded  the  reason  tor 
inserting  in  the  final  decree  a  clause  re- 
serving to  defendant  the  right  to  apply  for 
a  dissolution  or  modification  of  the  injunc- 
tion after  action  by  the  statutory  tribunal. 
The  supreme  court  affirmed  the  decree  on 
the  opinion  of  the  court  of  common  pleas. 

[S4S]  In  a  later  case,  Curran  v.  Delano, 
23G  Pa.  4TS,  485,  B4  AU.  432,  it  was  held,  in 
effect,  that  the  tribunal  crested  by  the  stat- 
ute was  to  be  composed  of  "two  mining  engi- 
neers and  a  mine  inspector;"  or,  as  was 
■aid,  "three  mine  experta;"  that  its  juris- 
diction was  exclusive;  and  that  even  the  act 
of  one  property  owner  in  removing  the  eoal 
from  its  mine  up  to  the  boundary  line  could 
not  deprive  the  statutory  tribunal  of  its  au- 
thority, or  eonfer  jurisdiction  upon  a  eonrt 
of  equity  to  determine  the  width  of  the 
boundary  barrier.  And  see  Bterrick  Creek 
Coal  Co.  V.  Dolph  Coal  Co.  11  Lack.  Jnr. 
219. 

Although  the  act  has  been  upon  the  stat- 
ute book  for  over  twenty  years,  the  ease* 
just  cited  are,  it  seems,  the  only  ones 
wherein  the  sUite  oourta  have  placed  an 
authoritative  construction  npon  the  per- 
tinent section. 

Ths  objections  of  plaintiff  in  error  to 
the  method  of  fixing  the  width  of  the  bar- 
rier pillar  are  based  npon  the  supposed 
uncertainty  and  want  of  uniformly  in  the 
membership  of  the  statutory  tribunal,  and 
upon  the  fact  that  the  statute  does  not  ex- 
pressly provide  for  notice  to  the  parties 
intereeted,  that  the  procedure  is  not  pit- 
scribed,  and  that  there  Is  no  right  of  ap- 
pe.1. 

The  legislature  haa  not  defined  with  pre- 
cision the  width  of  the  pillar,  and  it  ia 
very  properly  admitted  that,  in  the  nature 
of  things,  this  would  have  been  impoasibkt, 
because  the  width  necessary  In  each  ease 
must  be  determined  with  reference  to  the 
situation  of  the  particular  property.  From 
this  it  necessarily  results  that  it  was  aoai- 
petent  for  the  l^slature  to  lay  down  a 
general  rule,  and  then  establish  an  admin- 
istrative tribunal  with  authority  to  fix 
the  predae  width  or  thielcneas  of  pillar 
that  will  init  the  neeeasitiee  of  the  par- 
ticular situation,  and  ooaaUtute  a  eompli- 
anee  with  the  general  mie.  United  Statea 
V.  Orimaud,  220  0.  8.  50e,  617-922,  66 
L.  ed.  663,  5B7-6W,  SI  Bnp.  Ct.  Sep.  480. 
Administrative  bodies  with  authority  aot 
eesentlally  different  are  a  recognlied  gov- 
ernmental institution.  Commissions  for 
[B43]  the  regulation  of  public  service  ear- 
poratlona  are  a  familiar  instance.  Interstate 
Cmnmeroe  Commission  v.  Cincinnati,  N.  O. 
*  T.  F.   B.  Oo.   1«7   V.  S.   470,  4H,  48 
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L  ed.  243,  2S1,  17  Sup.  Ct.  Bep.  a»S.  And 
It  hM  become  entirelf  lettled  that  po*en 
•nd  dUcretion  of  tbU  charkcter  may  be 
delegated  to  administrative  bodiee,  or  evea 
to  a  tingle  Individual.  Re  KoIIock,  165 
U.  S.  S2B,  636,  41  L.  ed.  S13,  B16,  17 
Sup.  Ct.  Rep.  444;  WilMD  t.  Eureka  Citj, 
173  U.  S.  32,  43  L.  ed.  fl03,  19  Sup.  Ct 
Kep.  317;  Gundling  ».  Chicago,  177  U.  S. 
183,  186,  44  L.  ed.  725,  IZB,  20  Bup.  Ct. 
Rep.  633;  Fischer  t.  St.  Louii,  194  U.  8. 
361,  371,  372,  4B  L.  ed.  lOlB,  1023,  1024. 
24  Sup.  Ct.  Rep.  673;  JacobBou  *.  Masea- 
chueetta,  197  U.  S.  11,  25,  49  L.  ed.  043, 
649,  25  Sop.  Ct.  Rep.  358,  3  Ann.  Cas. 
765;  New  York  ex  rel.  LiebennaD  t.  Van 
De  Can.  199  U.  S.  6S2,  660,  6S2,  60  L. 
ed.  30G,  310,  311,  20  Sup.  Ct.  Rep.   144. 

But  it  ii  insisted  that  under  the  lan- 
guage of  the  act  before  ua  the  tribunal 
lacks  uniformly  and  there  U  uncertaint; 
respecting  the  manner  of  its  constitution. 
It  ie  said  that  on  one  side  of  the  property 
line  there  might  be  but  a  (ingle  owner, 
while  on  the  other  aide  there  might  be  sev- 
eral owners,  and  the  engineers  representing 
the  latter  might  outnumber  and  combine 
against  the  representative  of  the  single 
owner,  and  compel  him  to  leave  a  barrier 
pillar  of  an  unreasonable  width.  This  ob- 
jection is  for  present  purposes  sufficiently 
disposed  of  b;  the  decisions  of  the  supreme 
court  of  Pennsylvania,  which  establish  that 
the  tribunal  is  composed  of  three;  namely, 
the  inspector  and  two  engineers.  We  see 
no  diOimlt;  In  working  this  out  In  prac- 
tice. The  owner  on  each  side  has  a  single 
engineer  in  the  make-up  of  the  body;  and 
if  there  be  a  anbdivision  of  the  property 
on  one  side  of  tha  lina,  there  would  no 
doubt  be  aeparate  flndlnga  with  respect  to 
the  frontage  of  each  aubdivlsion. 

It  ia  objected  that  Uie  act  prenippOMs 
a  condition  which  does  not  always  exist) 
va.,  that  the  owners  of  coal  properties 
have  engineers  In  their  employ;  whereas  It 
is  insisted  that  there  are  many  coal  own- 
era  who  employ  no  engineer;  eepecially 
among  the  lessors  of  coal  property.  But  it 
cannot  be  seriously  doubted,  the  business 
under  regulation  being  so  dangerous,  that  it 
is  within  the  power  of  the  state  to  declare 
that  coal  mining  shall  not  be  conducted 
[544]  without  the  employment  of  an  engi- 
neer; and  we  deem  it  to  be  within  the  com- 
petency of  the  law-making  power  to  re- 
hire, alw,  that  notii^  of  such  a  proceed- 
ing be  giren  to  the  leasee  actually  In 
eharge  of  the  mining  operations,  leaving 
the  lewor's  interest  to  be  represented  by 
him.  It  is  the  lessee  whose  conduct  is  to 
be  eoBtrolled.  The  lessor's  interest  is  not 
•0  directly  Involved,  and  for  the  purpose 
In   hand   Is   sot   opposed   t»   that   of   the 
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lessee,  it  is  Dot  A  judicial  but  a  qwui  1^ 
islative  proceeding.  And  U  the  lessor 
desires  to  participate,  it  Is  not  to  be  mp- 
posed  that  he  would  have  difSeulty  tn  ob- 
taining a  hearing. 

A  requirement  of  reasonable  notice  to 
the  lessee  aeems  to  be  implied  in  the  lan- 
guage of  the  section.  There  is  to  be  a  "de- 
termination" by  a  tribunal  of  which  the 
lessee's  representative  is  a  member.  As- 
suming, as  we  do,  that  for  constitutional 
reasons  there  must  be  a  fair  though  sum- 
mary hearing,  it  requires  no  very  clear 
expression  to  justify  such  a  construction 
of  the  section  as  will  render  notice  obliga- 
tory. Certainly  this  court  ou^t  not  to 
adopt  a  contrary  construction  in  the  ab- 
sence of  something  in  the  state  decisions  to 
require  it. 

Respecting  this  and  some  of  the  other 
obj'ecUona,  it  should  be  aald  that  the  dU- 
flculties  suggested  are  hypothetical  rather 
than  practical.  Plaintiff  In  error  had  ao- 
tual  notice  in  fact,  and  made  no  objection 
on  the  score  of  lack  of  sufficient  notice. 
Its  lessor  is  not  objecting.  Plaintiff  in 
error  presumably  has  an  engineer  compe- 
tent to  represent  It,  or  eould  readily  em- 
ploy one.  It  refused  to  enter  the  eoo- 
ferenoe  for  other  reasons,  and  the  refusal 
can  be  justified  In  law  only  upon  the 
theory  that  the  section  la  wholly  void. 

We  may  once  more  repeat  what  has  been 
so  often  said,  that  one  *ho  would  atrlke 
down  a  state  statute  as  violative  of  the 
Federal  Constitution  must  show  he  is  with- 
in the  clam  witii  respect  to  whom  the  aet 
is  unconstitutional,  and  must  show  that 
the  allied  unconstitutional  feature  rB4S] 
injures  him,  and  so  operates  as  to  deprive 
him  of  rights  protected  by  the  Federal 
Constitution.  Southern  R.  Co.  v.  King, 
217  U-  S.  G24,  634,  64  L.  ed.  BOS,  871,  80 
Bup.  Ct  Rep.  604;  SUndard  Stock  Food 
Co.  r.  Wright,  225  U.  S.  540,  560.  66  L. 
ed.  1107.  1201,  32  Bup.  Ct.  Rep.  7M; 
Rosenthal  v.  New  York,  226  U.  S.  2M, 
2T1,  67  L.  ed.  212,  217,  S3  Sup.  Ct.  Bep. 
27. 

It  la  t«  be  presumed,  until  the  contraiy 
appears,  that  tiie  administrative  body  would 
have  aeted  with  reasonable  regard  to  the 
property  rights  of  plaintiff  In  error;  and 
certainly  if  there  had  been  any  arbitrary 
exercise  of  Its  powers  Its  determination 
would  have  been  subject  to  judicial  review. 
New  York  ex  rel.  Lieberman  t.  Van  De 
Carr,  199  U.  &  552,  602,  60  lu  od.  aOS, 
310,  26  Bup.  Ct  Rap.  IM;  Bradhj  ▼. 
Richmond,  227  U.  B.  4TT,  483,  S7  L.  «d. 
603.  606.  33  Sup.  Ct  Bep.  318. 

Indeed,  the  statute  seems  to  eontonplate 
some  judicial  control,  for  It  preseriba  bo 
peneItT  for  a  viol«tioB  a<  tte  findings  of 
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tlw  engliiMra  and  inspector,  nor  U17  mod* 
at  enforcing  thsir  determinAtion  except  \>j 
%  niit  for  injunction  onder  art.  IS  of  the 
act.  In  such  a  luit  a  party  deeming  him- 
tell  aggrieved  beeauM  of  arbitrary  action 
fay  the  itatutor;  tribunal  may  presumably 
haTe  his  opportunity  to  be  heard  with  re- 
■peet  to  thii  at  well  aa  other  fundamental 


It  ia  objected  that  the  act  doea  not  atate 
whether  tiie  tribunal  must  be  unanimous 
in  order  to  reach  a  determination,  or  what 
•hall  be  done  in  eaae  of  diaagreementi  and 
it  is  argued  that  in  eaae  of  such  disagree- 
ment the  volution  «f  the  question  to  be  de- 
termined might  be  delayed  for  such  a  lengtb 
of  time  aa  to  embarraat  the  mining  opera- 
tlona  and  throw  the  workmen  out  of  em- 
ployment. Here,  again,  plaintiff  in  error 
seema  to  be  unnecesaarify  borrowing  trouble, 
but  we  will  deal  with  the  point  on  it* 
merlta.  This  particular  objection  doea  not 
seem  to  be  met  by  the  decision  of  the  state 
eourt,  either  in  the  present  case,  or  in 
that  of  Curran  v.  Delano,  230  Pa.  476,  84 
Afl.  462.  They  seem  to  hold  limply  that 
the  tribunal  is  made  up  of  three,  with- 
out deciding  what  function  is  to  be  per- 
formed by  the  reapective  members,  nor 
bow  a  conclusion  ia  to  be  reached.  That 
[548]  being  so.  It  ia  not  ioeumbent  upon  ua 
to  construe  the  statute  in  this  regard;  hut 
rather,  to  say  merely  whether  the  section 
admits  of  any  reasonable  eonstructioa  that 
wilt  (ostain.  Its  constitutionality. 

For  in  caaea  other  than  such  aa  arise 
under  the  contract  clause  of  the  Consti- 
tntion,  it  is  the  appropriate  function  of 
tha  court  of  last  resort  of  a  state  to  de- 
termine the  meaning  of  the  local  statutes. 
And  in  eserciiiug  the  jurisdiction  con- 
femd  by  |  237,  Judicial  Code  [36  Stat,  at 
L.  1130,  chap.  231,  U.  S.  Comp.  Stat.  Sapp. 
1911,  p.  £27],  it  is  proper  for  this  eourt 
rather  to  wait  until  the  state  eourt  has 
adopted  a  construction  of  the  statute  un- 
der attack  than  to  assume  In  advance  that 
a  eonstmetion  will  be  adopted  such  as  to 
render  the  law  obnoxious  to  the  Federal 
Constitution.  Bachtel  *.  Wilson,  204  U. 
S.  16,  40,  61  L.  ed.  367,  35B,  27  Sup.  Ct 
Rep.  243;  Adams  t.  Russell,  229  U.  S. 
368,  3M,  67  L.  ed.  1224,  1227,  33  Sup.  Ct 
Rep.  846. 

And.  even  aaide  from  the  consideration 
jnrt  adverted  to,  it  is  a  general  and  fun- 
damental rule  that  If  a  statute  be  reasoa- 
ahlj  snsceptlble  of  two  interpretations,  one 
of  which  would  render  it  unconstitutional 
Bad  the  other  valid,  it  U  the  duty  of  the 
coorts  to  adopt  that  construction  which 
will  uphold  ita  validity;  there  l>eing  a 
strong  presumption  that  the  law-making 
bo4r  !)'•  Intended  t*>  *et  within,  and  not 
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in  excess  of,  its  consiitutional  authority. 
Sinking  Fund  Caaes,  90  U.  S.  700,  718,  26 
L.  ed.  4BS,  601;  Mugler  v.  Kansas,  123 
U.  S.  623,  eei,  31  L.  ed.  206,  ElO,  8  Sup. 
Ct.  Rep.  273;  Knighta  Templars'  k  H. 
Life  Indemnity  Co.  v.  Jarman,  1S7  U.  S. 
107,  206,  47  L.  ed.  I3B,  14S,  23  Sup.  Ct. 
Rep.  106;  United  States  ex  reL  At^.  Oen. 
V.  IleUware  k  H.  Co.  213  U.  S.  368,  407, 
63  L.  ed.   B36,  848,   20  Sup.  01   Rep.  62T. 

Approaching  the  subject  from  this  point 
of  view,  we  observe  first  the  language  of 
the  section — "such  width  of  pillar  to  be 
determined  by  the  engineera  of  the  adjoin- 
ing property  owners,  together  with  the  in- 
spector of  the  district  in  which  the  mine 
is  situated."  Attention  has  already  been 
called  to  the  qualiflcationa  of  the  inspector, 
and  the  safeguards  surrounding  the  mode 
of  hie  appointment.  The  statute  confers 
upon  him  most  important  powers,  and  gives 
him  access  to  complete  information  [647] 
respecting  the  problems  that  come  before 
him.  There  is  provision,  also,  for  his  re- 
moval if  neglectful '  or  incompetent,  or  if 
guilty  of  malfeasance  in  office. 

Id  the  clause  in  question,  we  think  it 
is  quite  reasonable  to  interpret  the  wordit 
"together  with  the  inspector  of  the  dis- 
trict" as  meaning  that  the  inspector  shall 
be  of  the  quorum, — shall  participate  in 
any  determination  that  is  made.  But  the 
matter  is  "to  be  determined  by  the  engi- 
neers .  .  .  together  with  the  inspector." 
The  phrase,  of  course,  admits  of  the  in- 
terpretation that  if  tha  engineers  agree, 
the  added  approval  of  tha  inspector  shall 
end  the  matter.  We  think  it  not  an  un- 
reasonable construction  that  if  the  engi- 
neers disagree' they  shall  submit  their  dif- 
ferences to  tha  inspector,  and  that  a  de- 
termination agreed  to  by  one  of  them  in 
eonjunetion  with  the  inspector  shall  tulfll 
the  requirements  of  the  act.  It  nnst  be 
remembered  that  this  tribunal  is  to  settle 
not  a  private  property  right,  but  a  matter 
affecting  the  public  safety;  hence,  in  the 
absence  of  clear  language  to  the  contrary, 
the  section  is  open  to  the  construction  that, 
aa  in  other  public  matters,  a  majority  of 
the  referees  or.  arbitrators  may  act.  Oma- 
ha V.  Omaha  Water  Co.  218  U.  B.  180,  102, 
S4  L.  ed.  001,  006,  48  LJELA.(N.8.)  1084, 
30  Sup.  Ct.  Rep.  016. 

It  U  further  objected  that  the  statute 
providea  for  no  appeal  from  the  determina- 
tion of  the  tribunal.  But  in  euA  rusns 
the  right  of  appeal*  on  other  than  eonstt- 
tutional  grounds  may  be  conferred  or  with- 
held, at  the  discretion  of  the  legislatnrs. 
As  already  pointed  out,  an  appeal  on  fun- 
damental grounds  in  this  instaiwa  seeois  to 
inhere  in  the  very  practice  prcaeribad  by 
tbe  statute  for  the  Miforcemeitt  of  the  de- 
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tenninntion  of  the  statu  tory  tribunal. 
Were  thii  nDt  expreiaed  in  tha  ut,  it 
would  noue  the  leu  be  implied,  ftt  least  so 
far  U  pertaios  to  any  violation  of  riglits 
guaranteed  by  tbe  14tfa  Amendment,  Yiclc 
Wo  f.  Hopkiu,  118  U.  E.  356,  370,  30  L. 
ed.  220,  SiB.  6  Sup.  Ct  Rep.  1064;  Ne« 
York  ex  rel.  Lieberman  v.  Van  De  Carr,  ISQ 
V.  B.  6fi2,  (62,  60  L.  ed.  305,  310,  26  Sup 
Gt  Rep.  144. 
Judgment  affirmed. 


CITY  OF  QOLDSBORO,  North  Carolina.         C?t.  iooelj 

(See  S.  C.  Reporter's  ed.  M8-fi62.) 

Error  to  etate  conrt  —  scope  of  review  — 
queatlon  of  IocmiI  law. 

1.  Wbether  certain  municipal  ordinances 
challenged  as  violating  the  Federal  Consti- 
tution are  within  the  power  conferred  by 
the  legislature  upon  the  munioipal  corpora- 
tion is  a  question  of  state  law,  the  decision 
of  which  by  the  highest  stste  court  is  con- 
clusive upon  the  F^eral  Supreme  Court  on 
writ  of  error  to  the  state  court, 
tPor  other  cases,  see  Appeal  and  Brror.  S1S4- 

31S1,  In  Direst  Hap.  Ct.  IBDS.) 
Error  to  state  court  —  Federal  question 
—  TBlldlty  of  state  law. 

2.  Any  enactment,  from  whatever  source 
oriRinating,  to  which  a  state  gives  the  force 
of  Taw,  is  a  statute  of  the  state,  within  the 
meaning  of  U.  8,  Rev.  Stat,  g  TOD,  U.  S. 
Comp.  Stat.  1901,  p,  676,  governing  writa 
of  error  from  the  Federal  Supreme  Court  to 
■late  courts. 
(For  other  esses,  see  Appeal  snd  Bmr.  IS46- 

leeS.  in   Digest   Bup,   Ct.   1906.1 
Constltntlonal    Ian   —   police   power   — 
municipal    regnlatlon    at    rallwar    — 
Impairing  cwntract  obligations  —  due 
process  ot  lavv. 

3.  Neither  the  contract  nor  due  process 
of  law  clause  of  the  Federal  Constitution 
prevents  a  municipal  corporation  from  pro- 
moting the  public  health,  safety,  or  general 
welfare  by  forbidding  a   railway  company. 


through  whose  acquiescence  a  part  of  its 
right  of  way  through  the  city  not  occupied 
by  its  tracks  has  by  long  user  became  tiie 
city's  principal  business  street,  to  shift  enrs 
on  the  four  blocks  of  such  tracks  which  He 
in  the  heart  of  the  city  except  during  cer- 
tain specified  hours,  or  to  permit  cars  to 
stand  within  those  blocks  for  a  longer 
period  than  five  minutes,  and  by  requiring 
tbe  tracks  to  conform  to  tbe  street  grade, 
and  the  spaces  between  the  raits  to  be  filled 
in  except  at  street  intersections.—even  as- 
suming that  tbe  railway  company  has  still 
a  complete  and  unquaiined  ownership  ot  the 
strip  of  land  that  was  originally  acquired 
in  fee  simple,  and,  as  proprietor,  may  law- 
fully exclude  tlie  public  from  it. 
fFor  other  esses,  see  Constitutional  Lsw,  IT. 
-    "-    'V.   a,  6;  IV.  B,  a.  b,  in   Dlccst  Sup. 


(No.  112.] 


JN  RRROR  to  tbe  Supreme  Court  of  the 
Bute  of  North  Carolina  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Superior 
Court  of  Wayne  County,  in  that  state,  re- 
fusing to  restrain  the  enforcement  of  certain 
municipal  ordinances  affecting  the  operation 
of  a  railway.    Affirmed. 

See  same  case  below,  15S  N.  C.  306,  71  S. 
E.  S14. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  D.  HoKenne;  argued  the 
cause,  and,  with  Messrs.  Qeorge  B.  Elliott 
and  George  M.  Rose,  Sled  a  brief  for  plain- 
tiff in  error: 

The  right  of  way  ot  plaintiff  in  errco'  !■ 
not  a  street. 

Donahue  t.  BUte,  US  N.  Y.  142,  2  L.R.A. 
S7e,  19  N.  G.  419;  East  Alabama  R.  Co.  v. 
Doe,  114  V.  8.  340,  29  L.  ed,  136,  6  Sup.  Ct 
Rep.  8B9;  Georgia  R.  k  Bkg.  Co.  v.  Union 
Point,  119  Qa,  809,  47  S.  E.  183;  Muse  v. 
Seaboard  Air  Line  R.  Co.  149  N.  C.  443,  10 
L.R.A.(N.S.)  4S3,  83  8.  E,  103;  Northern 
P.  R.  Co,  V.  Townsend.  IB"  V.  8.  267.  47 
L.  ed,  1044,  23  8up.  Ct.  Rep.  671 ;  Seaboard 


NoTC. — On  the  general  subject  ot  writs  of 
error  from  the  United  Btates  Supreme 
Court  to  state  courts — see  notes  to  Martin 
T.  Hunter,  4  L.  ed.  U.  S.  97;  Hamhiiu  v, 
WesUm  Land  Co.  37  L.  ed.  U.  6.  267;  Re 
Buchanan,  39  L.  ed.  U.  8.  664;  and  Kipley 
T.  lUinois,  42  L.  ed.  U.  S.  008. 

On  what  adjudications  of  state  courts  can 
be  brought  up  tor  review  in  the  8upreme 
Court  of  the  United  States  by  writ  of  error 
to  thoae  courts — see  note  to  Apex  Trsnsp, 
Co.  T.   Garbade,  62   L.RA.  613. 

As  to  what  constitutes  due  process  of  law 
generatly^ — see  notes  to  People  v.  O'Brien, 
2  URA.  265;  Kuntr  v.  Sumption,  2  L,RA. 
6S6;  Re  Gannon,  6  L.R.A.  360;  Ubnan  v. 
B«ltinu>re,  11  LJLA.  224;  Oilman  v.  Tucker, 
M  U  •«. 


13  L,Rj^.  304;  Pearson  *.  Tewdall,  24  L. 
ed,  U,  S.  436;  and  Wilson  t.  North  Caro- 
lina, 42  L.  ed.  U.  8.  S66. 

Generally  as  to  what  laws  are  void  as 
impairing  obligation  of  contracts — see  notes 
to  Franklin  County  Qrammar  School  t. 
Bailey,  10  L.R.A.  40S;  Bullard  t.  Northern 
P.  R.  Co.  11  L.RA..  246;  Henderson  *,  State 
Soldiers'  ft  S.  Monument  Comrs.  13  L.II.A, 
169;  end  Fletcher  v.  Peck,  3  L.  ad.  U.  8.  182. 

For  a  discussion  of  police  power  gener- 
ally— see  notes  to  State  t,  Marshall,  1 
L.RA..  El;  Re  Gannon,  G  LJl.A.  369;  Elec- 
tric ImproT.  Co.  T.  San  Francisco,  IS  L.R.A. 
181;  SUte  v.  Schlemmer,  10  LJLA.  ISS; 
Ulman  v.  Baltimore,  11  L.R.A.  224;  and 
Barbier  t.  CaaitoUr,  SB  L.  «d.  U.  a  B2S. 
S  r\  T*l 
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Air  Line  fi.  Co.  t.  Olive,  142  N.  C.  267,  G& 
S.  E.  2831  Southern  Kuimb  R.  Co-  v.  OkU- 
lioniK  Cit7,  12  Oklk.  82,  fl»  Pae.  106D;  Mc- 
tncu  V.  St.  Joseph  4  0.  I.  B.  Co.  67  Neb. 
It03,  93  N.  W.  928,  97  N.  W.  312,  2  Ann. 
Cu.  716;  Poul&n  v.  Atlantic  Cout  Line  K. 
Co.  123  Qa.  605,  61  S.  E.  06T. 

Hu  the  city  of  Golddboro  power  to  pre- 
vent the  VM  of  the  franchise  Rod  property 
of  the  plaintifl  in  error,  by  ordinance! 

Atcbiion,  T.  &  8.  F.  R.  Co.  v.  Aroutrong, 
77  Kan.  368,  1  LJUA.(N.S.)  113,  lU  Am. 
St.  Rep.  474,  80  Pac.  978)  Baltimore  i.  P. 
R.  Co.  V.  Fifth  BaptUt  Church,  lOS  U.  S, 
317,  27  L.  ed.  738,  2  Sup.  Ct.  Rep.  71B;  Chi- 
cago, B.  I.  4  P.  R-  Co.  V.  Joliet,  79  111.  26; 
Drake  v.  Hudson  River  R.  Co.  7  Barb.  608; 
Moigan  V.  Norfolk  Southern  R.  Co.  98  N.  C. 
247,  3  S.  £.  606i  Moses  v.  Pittsburgh,  Ft. 
W.  4  C.  R.  Co.  21  111.  618;  New  Orleans  v. 
Lenfant,  126  La.  465,  20  L.RJt.(N.S.)  642, 
52  Bo.  676;  Lexington  4  O.  R.  Co.  v.  Apple- 
gate,  8  Dana,  289,  33  Am.  Dec.  407;  Unm- 
mersmith  4  C.  R.  Co.  v.  Brand,  L.  R.  4 
H.  L.  19e,  38  L.  J.  Q.  B.  N.  8.  205,  21  L. 
T.  N.  S.  238,  18  Week.  Rep.  12,  1  Eng. 
RoL  Cas.  623;  Taylor  v.  Seaboard  Air  Line 
R.  Co.  146  N.  C.  400,  122  Am.  St.  Rep.  455, 
69  8.  £.  129  i  Thomaaon  v.  Seaboard  Air 
Line  R.  Co.  142  N.  C.  318,  66  S.  E.  206; 
Yatei  T.  Milwaukee,  10  Wall.  498,  19  L. 
ed.  984. 

Doea  this  ordinance  effect  a  taking  ot 
plMintiff'B  property  and  francbiae  without 
due  proceaa  of  law,  and  impair  the  obliga- 
tion of  its  contract  with  the  state  t  Is 
plaintiff  in  error  entitled  to  equitable  re- 
Uaft 

AtlanU  V.  Date  City  Gaslight  Co.  71  Oa. 
106;  Broadway  4  E.  S.  Stage  Co.  v. 
American  Soc.  IS  Abb.  Pr.  N.  8.  51;  Cleve- 
land T.  Cleveland  City  R.  Co.  194  U.  8.  617, 
48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  7S6 ;  Dobbins 
V.  Loa  Angeles,  196  U.  8.  223,  49  L.  ed.  16B, 
2fi  Snp.  Ct.  Rep.  IS;  Ex  parte  Young.  209 
U.  B.  123,  52  L.  ed.  714,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep,  441,  14  Ann.  Cas.  764; 
OeorgU  R.  4  Bkg.  Co.  v.  AtlanU,  113  Oa. 
48S,  4S  8.  E.  256;  Mobile  v.  LouiEvilte  4 
N.  R.  Co.  84  Ala.  116,  S  Am.  St.  Rep.  342, 
4  So.  106;  Paulk  t.  Sycamore,  104  Ga.  24, 
4t  LJt.A.  772,  69  Am.  St.  Rep.  128,  30  S.  £. 
417;  Prentis  v.  Atlantic  Coast  Line  R.  Co. 
811  U.  S.  226,  63  L.  ed.  168,  20  Sup.  Ct. 
Sep.  «7;  Asbeville  Street  R.  Co.  v.  Ashe- 
▼ilk,  109  N.  C.  688,  14  8.  £.  316;  Chicago 
4  W.  1.  R.  Co.  V.  Dunbar,  100  111.  110;  Rush- 
v)U«  V.  RuBhville  Natural  Gas  Co.  132  Ind. 
67S,  IS  L.R.A.  321,  28  N.  G.  863;  Smyth 
T.  Amea,  1U9  tl.  S.  466,  42  L.  ed.  819.  18 
Snp.  Ct.  Rep.  418;  Southern  Exp.  Co.  v. 
Ensley,  118  Fed.  766;  Vicksburg  Water- 
works Co.  V.  Vickaburg,  186  U.  S.  W,  46 
L.  ed.  808,  22  Sup.  Ct.  Rep.  S86. 
rss 


Hr.  Bobert  W.  WlnBton  argued  the 
cause,  and,  with  Meaara.  J.  Crawford  Bigga, 
D.  C.  Humphrey,  J.  D.  Laugaton,  and  M.  U. 
Allen,  filed  a  brief  tor  defendant  in  error: 

The  construction  given  to  the  statute  ot 
tlie  state  by  the  highest  judicial  tribuual 
of  the  state  is  regarded  as  a  part  of  the 
statute,  and  is  aa  binding  aa  is  the  text 
upon  the  courts  of  the  United  State*. 

Lippincott  V.  Mitcliell,  04  U.  S.  767,  24  L. 
ed.  316;  2  U.  8.  Dig.  Sup.  Ct.  Rep.  1908,  p. 
2346. 

That  the  highest  court  of  the  state  of 
North  Carolina  was  divided  in  its  opinion 
in  no  way  affects  the  force  of  this  rule. 

Williams  v.  Egglcaton,  170  U.  6.  304,  42 
L.  ed.  1047,  18  Sup,  Ct.  Rep.  817. 

Section  3S8  of  the  Reviaal  of  North  Caro- 
lina of  1005  does  not  apply  to  any  right  of 
way  not  actually  condemned  or  purchased 
or  tuken  poMCflsion  of. 

Raleigh  4  A.  Air  Line  R.  Co.  v.  Sturgeon, 
120  N.  C.  226,  28  8.  G.  779;  Besttie  v.  Caro- 
lina C.  R.  Co.  108  N.  C.  432,  12  S.  E.  913; 
Blue  V.  Aberdeen  4  W.  E.  R.  Co.  117  N.  C. 
644,  23  S.  E.  276. 

The  railway  company  has  long  since  been 
equitably  estopped  to  deny  the  right  of  tlie 
city  of  Goldsboro  to  the  use  of  East  and 
West  Center  streets,  and  the  streets  crosB- 

Bank  of  United  States  v.  Lee,  33  Pet.  107, 
10  L.  ed.  81;  Morgan  v.  Chicago  4  A.  R.  Co. 
06  U.  S.  716,  24  L.  ad.  743;  Mason  v.  Wil- 
liams, 06  N.  C.  664. 

Not  only  is  the  railroad  eatopped  from 
denying  the  right  ot  the  city  to  these 
streets,  but  by  its  conduct  it  has  dedicated 
them  to  the  use  of  the  public. 

Morgan  v.  Chicago  4  A.  R.  Co.  96  U.  S. 
723,  24  L.  ed.  746;  Elliott,  Roads  4  StreeU, 
2d  ed.  gg  121-124;  Tise  v.  Whi taker- Ha rvry 
Co.  146  N.  C-  374,  69  S.  E.  1012. 

That  the  railroad  was  constructed  before 
the  city  was  built  doea  not  affect  the  princi- 
ple herein,  of  the  police  power. 

SUte  ex  rel.  Minneapolis  v.  St.  Paul.  M. 
4  M.  R.  Co.  98  Minn-  380,  28  L-R-A.(Nj5.) 
307,  120  Am.  St.  Rep.  581,  108  N.  W.  261. 
8  Ann-  Cas-  1047;  Cleveland  v.  Augusta,  102 
Ga.  233,  43  L.R.A.  638,  20  S.  E.  684;  North- 
ern P.  R.  Co.  V.  MinnesoU,  208  U.  S.  583,  62 
L.  ed.  630,  28  Sup.  Ct.  Rep.  341. 

The  railroad  can  be  required  by  th« 
state  to  lower  its  tracks  or  to  raise  them, 
and  this  without  compensation,  because  the 
requirement  is  In  the  exercise  ot  the  police 
power,  and  is  not  the  taking  of  private 
property  for  public  uses. 

22  Am.  4  Eug.  Enc.  Law,  2d  ed.  720,  732; 
Elliott,  Roada  4  Streets,  gg  78,  4B1,  463; 
Eubank  v.  Richmond,  226  U.  S.  137,  67  L. 
ed.  166,  42  L.R.A.(N.S.)  1123,  S3  Sup.  a. 
Rep.  76;  District  of  Columbia  v.  Brooke, 
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£14  U.  S.  13S,  63  L.  ed.  941,  29  Sup.  Ct. 
Rep.  SSO;  Chicago  ft  N.  W.  R.  Co.  t.  Chi- 
cago, 140  III.  309,  29  N.   E.   1109. 

'Ihe  city  has  UDple  authority  uoder  its 
charter  and  the  general  atatutea  to  promul- 
gftte  the  ordinaDcea. 

Lake  View  i.  Bom  Hill  Cemetery  Co.  70 
HI.  ISl,  22  Am.  Rep.  71. 

The  governmental  po«er  of  aelf-protee- 
tion  cannot  be  contracted  anftf,  nor  the 
exercise  of  rights  granted  nor  the  uae  ol 
property  be  withdrawn  from  ttie  impHed 
liability  of  goTemmeDtal  r^ulationa  pecu- 
liar and  easential  to  the  preservation  of 
the  community  from  injury. 

New  York  4  N.  E.  R.  Co.  t.  Bristol,  161 
U.  S.  656,  38  L..  ed.  269,  14  Sup.  Ct.  Rep. 
437;  Northern  P.  R,  Co,  v,  MinneaoU,  208 
(J.  S.  383,  52  L.  ed.  630,  28  Sup.  Ct.  Rep. 
341;  Chicago,  M.  k  St.  P.  R.  Co.  v.  Milwau- 
liee,  07  Wis.  418,  72  N.  W.  IIIS. 

A  state's  police  power  should  be  diligent- 
ly guarded  against  any  needless  intrusion. 
It  is  almost  as  great  as  the  power  of  Con- 
gress. 

Hannibal  ft  St.  J.  R.  Co.  v.  Husen,  05 
U.  S.  406,  24  L.  ed.  627. 

Whenever  a  municipality  has  authori^ 
to  restrict  at  all  upon  a  given  subject,  the 
wisdom  or  unwisdom  of  its  action  is  not  the 
subject  of  judicial  review.  If  the  action 
is  not  plainly  oppressive,  the  courts  can  give 

Tate  V.  Greensboro,  114  N.  C.  302,  24 
L.R.A.  671,  10  S.  E.  767;  Rosenthal  v. 
Goldsboro,  140  N.  C.  132,  20  L.R.A.(N.S.) 
809,  62  S.  E.  006,  IS  Ann.  Cas.  639;  Smith, 
Mun.  Corp.  |  1318;  Louisville,  K.  A.  ft  C. 
R.  Co.  V.  Smith,  191  Ind.  119;  Small  v. 
Edenton,  146  N.  C.  628,  20  L.R.A.fN.B.) 
145,  6U  8.  E.  413;  Barnes  v.  District  of 
Columbia,  01  U.  S.  540,  23  L.  ed.  440, 

These  ordinances  in  effect  declare  the  for- 
bidden things  to  be  nuisances,  and  it  ts 
within  the  competency  of  the  city  to  de- 
clare what  are  and  what  are  not  nuisances. 

Privett  V.  WhiUlier,  73  N.  C.  664. 

Whenever  the  public  takes  private  prop- 
erty. It  irust  pay  for  it;  but  whenever  pri- 
vate property  is  so  used  as  to  injure  the 
public,  the  public  may  prevent  such  use  of 
it  without  compensating  the  owner, 

Freuod,  Pol.  Power,  gg  611,  012. 

It  is  the  duty  of  a  railroad  at  its  own 
expense  to  remove  a  bridge  maintained  by  it 
and  also  to  erect  a  new  bridge  In  conformity 
with  regulations  of  drainage  commissioners 
under  the  authority  of  the  state. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Illbois,  200 
U.  S.  eS2,  60  L.  ed.  601,  2S  Sup.  Ct.  Bep. 
341,  4  Ann.  Cas.  1176. 

There  is  a  difference  between  the  exertion 
o{  the  power  to  eatablish  rates  fn  aucb  man- 
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ner  as  to  confiscate  the  property  of  a  pub- 
lic-service corporation  by  fixing  them  below 
a  remunerative  standard,  and  one  compell* 
ing  a  corporation  to  render  a  aerviee  vhicli 
it  is  essentially  its  duty  to  do. 

Great  Northern  R.  Co.  v.  Minnesota,  81< 
U.  6.  216,  64  L.  ed.  453,  30  Sup.  Ct.  B^ 
344. 

A  court  of  equity  has  no  jurisdiction  to 
restrain  a  state  from  prosecuting  the  vio- 
lation of  statutes  and  ordinances. 

Ex  parte  Young,  200  U.  S.  123,  62  L.  ad. 
714,  13  L.R.A.(N.S.)  032,  28  Sup.  Ct.  Bep. 
441,  14  Ann.  Cas.  764;  Paul  v.  Washington, 
134  N.  C.  3B3,  66  L.R.A.  B02,  47  S.  £.  798) 
Uottinger  v.  New  Orleans,  42  La.  Ann.  629, 
8  So.  S75;  Scott  v.  Smith,  121  N.  C.  04,  28 
S.  E.  04;  Cohan  t.  Ooldsboro,  77  N.  C.  2; 
Field  *.  Western  Springs,  181  III.  186,  S4  S. 
E.  92B;  Kelly  v.  Conner,  122  Tenn.  3SB, 
26  L.Rj1.(N.S.)  201,  123  8.  W.  822;  U 
Am.  ft  Eng.  Edc.  Law,  370. 

Mr.  Justice  Pitney  delivered  the  opinloa 
of  the  court: 

The  Atlantic  Coast  Line  Railroad  OoU' 
pany,  plaintiff  in  error,  has  succeeded  to 
the  ownership  of  the  property,  francbiact, 
and  rights  of  the  Wilmington  ft  Baleigh 
Railroad  Company,  which  was  chartered  by 
the  general  assembly  of  North  Carolina  !■ 
the  year  1833,  and  whose  name  was  [551] 
afterwards  changed  to  Wilmington  ft  W^ 
don  Railroad  Company.  Under  its  eharte 
powers  the  original  company  constructed  lt> 
railroad  from  Wilmington  to  and  into 
Wayne  county.  North  Carolina,  passing 
through  the  place  which  later,  and  in  tho 
year  1B47,  became  incorporated  as  the  town 
of  Goldsboro,  now  the  city  of  Goldsboro,  do- 
fend  ant  in  error. 

For  the  purposes  of  its  railroad,  tha  Wil- 
mington ft  Raleigh  Company  acquired  ft 
strip  of  land  130  feet  wide,  extending 
through  Goldsboro  from  north  to  south, 
nnd  ronstructcd  its  road  upon  it  befor* 
the  incorporation  of  tbe  town.  The  land 
was  acquired  in  part  under  deeds  conveying 
title  in  fee  simple,  in  part  by  condemnation 
proceedings  which  conferred  upon  tha  eom- 
pany,  as  is  claimed,  the  equivalent  of  a 
fee  simple.  Afterwards,  two  other  com- 
panies, designated  respectively  aa  tha  North 
Carolina  Railroad  Company  and  the  Atlan- 
tic ft  North  Carolina  Railroad  Company, 
with  the  consent  and  permission  of  iba 
Wilmington  ft  Raleigh,  or  Wilmington  ft 
Weldon,  and  under  agreements  with  that 
company,  constructed  their  railroad  tnoki 
upon  the  nme  "right  of  way." 

The  town  naturally  grew  along  tbo  rail- 
road, and  the  right  of  way,  so  far  aa  not 
occupied  by  the  tracks,  was  and  atlll  la 
use4  for  fh;  ordinary  pnrposea  of  a  streo^ 
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without  objection  by  plftintiff  in  error  or 
iti  predeccBtori  iu  title.  In  Ujing  out 
th«  town,  tbi*  right  of  wt,j  was  designated 
M  a  itreet  130  feet  wide;  tlic  portion  Ijing 
tmat  of  the  tru:lM  being  deaignated  &■ 
But  Center  •treet,  the  portion  on  tlie 
weat  of  ttie  traetcB  ma  West  Center  street 
Crou  itreeta  were  laid  out,  designated  luc- 
eeMlvelj  (commencing  at  the  north)  at 
HoU;,  Beech,  Vine,  Oak,  Aah,  Hulberr;, 
Walnut,  Chettnut,  Bpruce,  Pine,  and  Elm 
atreeta.  East  and  West  Center  itreeta  have 
baeome  the  principal  buiineai  atreeta  of 
the  town  and  the  portion  l>etween  Aah  and 
Spruce — four    bhwlcs — is   the    heart   of   the 

[SSX]  During  the  yeara  since  the  incor- 
pmation  of  Goldaboro  numerous  industries 
have  l>een  and  arc  now  located  on  East  and 
West  Center  streets,  and  ttie  track  of  plain- 
tiff in  error,  in  addition  to  ita  use  as  a  part 
of  the  main  line,  baa  been  and  is  used  bj 
the  company  in  shifting  cars  into  and  out 
of  these  industries,  and  also  for  reaching 
the  freight  terminals  ot  the  other  two 
railroads,  which  are  in  the  northerly  part 
of  the  tawn;  the  terminal  of  plaintiff  in 
OTOT  being  in  the  southerly  part.  A  belt 
line  has  iMen  bnitt  around  the  city,  over 
whleh  through  passenger  trains  and  some 
freight  trains  are  moved,  but  tha  use  of 
the  old  main  line  for  connecting  with  the 
other  terminals,  for  shifting  cars  into  in- 
dustries,  and  loading  tracks  along  the  right 
of  way,  and  for  the  passage  of  certain  of 
ita  trains,  la  claimed  by  plaintiff  in  error 
faf  be  still  easentia!  to  ita  business. 

The  municipal  corporation  has  for  many 
jears  worked  and  maintained  its  streets 
ajid  eroaa  atreeta,  including  so  much  of  the 
surface  of  East  and  West  Center  streets 
M  lies  Dutaids  of  the  space  actually  occu- 
pied by  the  railroad  tracks.  More  recently 
it  has  instituted  a  system  of  street  grades 
and  of  drainage  extending  throughout  the 
ettj,  and  has  pared  a  considerable  part  of 
East  and  West  Center  streets  in  conformity 
to  the  grade  so  established.  From  Chast- 
nnt  street  north  the  railroad  tracks  are 
(or,  at  least,  prior  to  the  municipal  action 
eomplained  of  they  were)  from  S  to  IS 
Inches  above  the  established  street  grade; 
tha  tracks  south  of  Chestnut  street  being 
la  a  cut  from  1  to  8  feet  deep. 

In  Nornnber,  IBOO,  the  board  of  alder- 
mn  passed  an  ordinance  or  ordinances 
containing  the  following  proTisions:  Sec- 
tion 1  rendered  it  unlawful  for  any  railroad 
wmpany  to  run  any  freight  or  passenger 
train  on  East  or  West  Center  streets  at  a 
rat*  of  speed  exceeding  4  miles  per  hour, 
and  required  the  companies  to  have  flagmen 
proceed  60  feat  In  front  of  every  train  to 
w»/B  ^wnouB  of  iti  upTOMh.     Section  8 
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provided  that  the  shifting  [553]  limits  on 
East  and  West  Center  streets  should  be  from 
Spruce  street  to  tlie  city  limits  on  the 
Bouth,  and  from  Ash  street  to  the  city  lim- 
its on  the  north;  thus  excluding  the  four 
blocks  between  Spruce  and  Aah  streets. 
Section  3  declared  it  to  be  unlawful  tor 
any  railroad  company  to  do  any  shifting 
within  those  four  blocks  at  any  other  time 
than  between  the  hours  of  A:30  and  8;!I0 
A.  u.,  and  between  4:30  and  0:30  P.  U.  See* 
tlon  4  rendered  it  unlawful  for  any  rail- 
road company  to  place  any  car  and  allow 
It  to  stand  (or  a  longer  period  than  flva 
minutea  at  any  point  on  East  and  West 
Center  streets  wiUiin  the  same  four  blocks. 
Section  S  required  all  railroad  companies 
owning  tracks  on  East  and  West  Center 
streets  between  Walnut  and  Vine  (font 
blocha)  t»  lower  the  tracks  ao  as  to  make 
them  conform  to  the  grade  line  of  the 
streets,  and  to  fill  in  the  tracks  between 
the  rails ;  the  required  lowering  being 
speeifled  as  S  inches  from  Walnut  to  Mul> 
[  berry,  10  inches  l>et»een  Mulberry  and  Aah, 
and  IB  inches  between  Ash  and  Vine  atreeta. 
Substantial  penaltiea  were  preecribed  for 
violations  ot  these  prohibitioDS. 

Plaintiff  In  error  began  this  action 
againat  the  city  of  Goldaboro  in  the  su- 
perior court  of  Wayne  county,  seeking  to 
restrain  the  enforcement  of  the  ordinances. 
A  temporary  restraining  order  waa  grant- 
ed. At  the  hearing,  the  objection  to  the 
enforcement  of  g  1  waa  abandoned  by  plain- 
tiff; as  to  the  other  sections  the  court 
vacated  the  restraining  order.  Upon  ap- 
peal, the  supreme  court  of  Nortb  Carolina 
affirmed  the  judgment  l&fi  N.  C.  3S«,  71 
S.  E.  S14.  The  present  writ  of  error  under 
I  709,  Rev.  8Ut.,  U.  S.  Comp.  Stat  1901, 
p.  6TS  (Judicial  Code,  g  237  [30  SUt  at 
L.  11G3,  chap.  231,  U.  S.  Comp.  Stat  Supp. 
1D11,  p.  2S7]),  Is  based  upon  the  inaistenca, 
made  in  the  state  courts  and  there  over- 
ruled, that  the  ordinances  impair  the  obliga- 
tion oF  the  contract  contained  in  the  charter 
of  the  company,  in  contravention  of  g  10 
of  art  1,  of  the  Federal  Constitution, 
and  deprive  the  company  of  its  properly 
without  due  process  of  law,  in  contravention 
of  the  14th  Amendment. 

[S64]  The  aupreme  court  of  the  state 
construed  the  section  forbidding  shift- 
ing aa  having  reference  to  the  "cutting 
out  and  putting  in"  of  cars  In  the 
making  up  of  a  train  before  it  ia  de- 
spatched upon  Its  journey,  and  not  aa 
referring  to  the  "transfer"  of  a  train  of 
cars,  already  made  up  by  plaintiff  in  error, 
to  another  railroad  company  for  transporta- 
tion. In  view  of  the  fact  that  plaintiff  in 
error  has  shitting  yards  farther  from  the 
capter   of   the   ci^,   where   its   trains   can 
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be  nude  up  and  at  least  the  chief  part  of 
the  neceaaarjr  •Lilting  done,  the  court  held 
It  to  be  a  reasonable  exercise  of  the  police 
power  to  forbid  cat  shifting,  except  within 
the  limited  hours  specified,  on  the  four 
blocks  of  the  plaintiff's  track  that  lie  in 
the  heart  of  the  cityj  declaring  tbia  regu- 
lation to  be  necessarj  for  the  convenience 
and  safety  of  the  public  at  the  croisinga. 

With  reference  to  the  section  requiring 
the  lowering  of  the  tracks  between  Walnut 
and  Vine  streets  eo  as  to  make  them  con- 
form to  the  grade  lines  of  the  streets,  the 
court  held  that  the  Company  took  it^ 
charter  subject  to  the  right  of  the  state  to 
Uy  out  new  roads  and  streets,  and  to  re- 
quire the  company  to  make  such  alterations 
as  would  preient  the  public  passage  over 
its  tracks  from  being  impeded;  and  that 
there  was  no  contract  exempting  the  rail- 
road from  changing  its  grads  at  crossings 
when  required. 

In  this  court,  plaintiff  in  error  abandons 
its  attack  upon  the  right  of  the  city  to 
require  a  change  of  grade  at  the  street 
crossings.  The  controversy,  therefore,  is 
now  limited  to  (a)  the  restrictions  imposed 
by  gS  2  and  3  upon  shifting  operations  on 
East  and  West  Center  streets  between 
Bpruce  and  Ash  streets  1  (b)  the  prohibition 
of  I  4  against  the  standing  of  cars  for  a 
longer  period  tbati  five  minutes  within  the 
same  four  blocks;  and  (c)  the  requirement 
under  |  fi  that  the  tracks  from  Walnut  to 
Vine  street  shall  conform  to  the  grade  of 
East  and  West  Center  streets,  and  shall  be 
filled  in  between  the  rails,  elsewhere  [S56] 
than  at  the  crossing  streets.  Upon  the  argu- 
ment, it  was  stated  by  counsel  represent- 
ing the  city  that  plaintiff  in  error  had  com- 
plied with  the  decision  at  the  *t«te  court 
as  to  I  e,  at  least,  to  the  extent  of  lowering 
Its  tracks.  But  there  was  no  clear  admis- 
sion of  the  fact  in  behalf  of  plaintiff  in 
error,  and  we  shall  therefore  disregard  the 
supposed  compliance. 

It  is,  among  other  things,  contended  by 
plaintiff  in  error  that  the  ordinances  are 
not  within  the  powers  conferred  by  the 
l^islature  of  North  Carolina  upon  the 
municipal  corporation.  This  is  a  question 
of  state  law,  which,  for  present  purposes, 
Is  conclusively  settled  by  the  decision  of 
the  supreme  court  of  North  Carolina  in  this 
ease.  Merchants'  k  M.  Nat.  Bank  t.  Fenn 
sylTanla,  ]«T  U.  8.  461,  4S2,  42  L.  ed. 
230,  287,  17  Sup.  Ct.  Bep.  829,  and  cases 
cited;  Lombard  v.  West  Chicago  Park 
Comn.  181  U.  S.  33,  43,  49  L.  ed.  731,  737, 
21  Bup.  Ct.  Rep.  607. 

A  municipal  by-lew  or  ordinance,  enacted 
by  Tirtue  of  power  tor  that  purpose  dele- 
gated by  the  legislature  of  the  state,  is  a 
state  law  within  the  meaning  of  the  Fed- ' 
BS  L.  ed. 


<  eral  Constitution.  New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Bef.  Co.  12S 
U.  S.  IB,  31,  31  L.  ed.  607,  612,  8  Sup.  Ct. 
Bep.  741;  Hamilton  Gaslight  &  Coke  Co.  *. 
QamiltoD,  146  U.  S.  268,  206,  36  L.  ad. 
963,  967,  13  Sup.  Ct.  Bep.  00;  St.  Paul 
Gaslight  Co.  t.  St.  Paul,  181  U.  S.  142, 
148,  46  L.  ed.  7BS,  791,  21  Sup.  Ct.  Rep. 
G76j  Northern  P.  R.  Co.  *.  Minnesota,  208 
U-  S.  683,  690,  62  L  ed.  630,  633,  28  Snp. 
Ct.  Rep.  341;  Grand  Trunk  WesUm  R.  Co. 
T.  Bailroad  Commission,  221  U.  8.  400,  403, 
66  L  ed-  786,  787,  31  Sup.  Ct.  Bep.  637; 
Boss  *.  Oregon,  227  U.  S.  150,  162,  67  L. 
ed.  468,  403,  33  Sup.  Ct.  Bep.  220. 

And  any  enactment,  from  whatever  source 
originating,  to  which  a  state  gives  the  fore* 
of  law,  is  a  statuU  of  the  sUte,  within  the 
meaning  of  the  pertinent^  clause  of  |  700, 
Rev.  SUt.,  Judicial  Code,  |  237;  which 
confers  jurisdiction  on  this  court.  Wil- 
liams V.  Bruffy,  90  U.  S.  176,  ISS,  24  L.  ed. 
716,  717. 

We  must  therefore  treat  the  ordinance! 
as  legislation  enacted  by  virtue  of  the  law- 
making power  of  the  state.  They  are  mani- 
festly an  exertion  of  the  police  power,  and 
the  question  is  whether,  viewed  in  thftt 
light,  they  run  counter  to  the  "contract 
or  "due  process"  clauses. 

[5S6]  That  •  railroad  charter  may  na. 
body  a  contract,  within  the  meaning  of  the 
Constitution,  hardly  needs  to  be  stated. 
Dartmouth  College  v.  Woodward,  4  Wheat. 
618,  4  L.  ed.  620.  In  the  present  case  the  an- 
prcme  court  of  North  Carolina  held  that 
by  the  Constitution  of  the  state,  the  charter 
was  subject  to  alteration  or  repeal  at  the 
l^sUtlve  will.  If  the  right  of  repeal  was 
indeed  thus  reserved,  the  result  is  obvious. 
Greenwood  v.  Union  Freight  R.  Co.  106  O. 
8.  13,  El,  26  L.  ed.  961,  966;  Knoxvilla 
Water  Co.  v.  Knoxville,  189  U.  S.  434.  437, 
47  L  ed.  887,  891,  28  Sup.  Ct.  Rep-  631.  But 
when  this  court  baa  under  review  the  judg- 
ment of  a  state-  court  by  virtue  of  1 709,  Rev- 
Stat.,  U.  S.  Comp.  SUt.  1901,  p.  676,  and 
the  validity  of  a  state  law  is  challenged 
on  the  ground  that  it  impairs  the  ohllg». 
tion  of  a  contract,  this  court  must  deter- 
mine for  itself  the  existence  or  nonextit. 
ence  of  the  asserted  contract,  and  whether 
its  obligation  has  been  impaired.  Douglas 
V.  Kentucky,  108  U.  S.  488,  602,  42  L.  ed. 
BS3,  667,  18  Sup.  Ct.  Bep.  109;  Bteama  v. 
Minnesota,  179  U.  8.  223,  233,  46  L.  ed. 
162,  170,  21  Sup.  Ct.  Bep.  73.  We  are  net 
referred  to  and  are  unable  to  6nd,  in  the 
state  Constitution  as  It  existed  when  the 
charter  now  in  question  was  granted,  any 
reservation  of  the  right  of  repeal,  and  will 
assume  tor  present  purposes  that  the  con* 
tract  was  not  thus  qunllAed,  and  deal  miIt 
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with  the  queatiou  whether  it  haa  been  im- 

Plkiotiff  in  arnir  lajB  more  particular 
■treu  upon  the  iniiatence  that  ita  propert; 
rights  in  the  street  will  be  ialringed  by 
the  CDforceniciit  of  the  ordinance*.  Beeanee 
Its  predeceaaora  acquired  the  atrip  of  land 
in  fee  simple,  and  because  the  municipal 
eorpotation  has  never  condemned  it  or  madf 
eompenaation  for  its  uae  aa  a  street,  thi 
contention  la  that  the  title  of  the  railroad 
companj  remains  until  now,  absolute  and 
unqualified.  Reference  ia  made  to  Rev 
Code  (N.  C.)  chap.  OG,  |  23.  This  section 
it  aeems,  became  law  in  North  Carolina 
in  the  year  1S54,  and  has  remained  upoi 
the  statute  bocks  continuoualy  until  the 
preaent  time,  appearing  now  as  )  38B  of  the 
Sarisal  of  IDOS;  see  also  Code  1893,  f  i50. 
It  providea  that  "no  railroad,  plank  road, 
turnpike,  or  canal  company  [BST]  shall  be 
barred  of,  or  presumed  to  have  conveyed,  any 
real  eatate,  right  of  way,  easement,  leaseliold, 
or  other  interest  in  the  soil  which  may  have 
been  condemned,  or  otherwise  obtained  for 
ita  use,  aa  a  right  of  way,  depot,  station 
house  or  place 'of  landing,  by  any  statute 
of  limitation,  or  by  occupation  of  the 
same  by  any  person  whatever."  Two  cases. 
Seaboard  Air  Line  R.  Co.  «.  OHve,  142  K. 
C.  257,  271,  56  S.  E.  2S3,  and  Muse  v.  Sea- 
board Air  Line  R.  Co.  149  S.  C.  t43,  446, 
19  L.R.A.(N.S.)  453,  63  B.  E.  102, 
cited  aa  supporting  the  proposition 
under  this  statute  a  permisaiTe  user  of 
any  portion  of  the  railroad  right  of  way  by 
others,  or  even  by  the  public  as  a  street, 
cannot  impair  the  title  of  the  company  un- 
less at  least  there  be  adverae  user  or  pos- 
session for  a  aufBcient  period  to  satisfy 
tbe  statutes  on  that  subject;  and  it  is  in- 
■istad  there  has  been  none.  But  in  both 
caaea  the  question  waa  as  to  the  effect  ol 
tlia  permissive  user  or  possession  upon 
merely  private  rights,  and  in  the  Uuse 
Case  it  was  expressly  conceded  (14S  N.  C. 
446)  that  the  rights  of  the  railroad  com- 
pany in  that  portion  of  its  right  of  way 
ibat  had  been  uaed  as  a  street  were  subject 
to  the  police  power  of  the  town.  In  tbe 
present  case,  likewise,  tlie  state  court  (J65 
N.  C.  303)  treated  the  question  of  the  own- 
erahip  of  the  soil  as  not  involved  In  the 
decision. 

And  we  are  not  at  present  particularly 
concerned  with  either  contract  or  property 
rights,  except  aa  they  may  aerve  to  show 
tlw  conditions  under  which  tbe  ordinances 
were  adopted,  and  may  bear  upon  the  ques- 
tlon  of  the  reason ableneaa  of  those  regula- 
tions. These  have  to  do  «ith  the  uae  and 
control  of  the  property,  rather  than  with 
Its  ownership  1  with  the  mode  in  which  the 
franehtse  shall  be  enjoyed,  rather  than  with 


its  aoope.  Conceding,  for  argument's  sake 
only,  the  utmost  that  may  be  claimed  as  to 
the  charter  and  property  rigbta  of  plain- 
tiff in  error,  we  still  have  yielded  nothing 
that  maj  defeat  the  exereiae  of  the  police 
power  by  the  state,  or  by  Its  authorized 
agency.  Adopting  the  extreme  aasumption 
that  the  railroad  [6S8j  company  has  still  a 
complete  and  unqualified  ownership  of  every 
portion  of  the  atrip  of  land  that  was 
originally  acquired  in  fee  simple,  and  as 
proprietor  might  lawfully  exercise  ita  do- 
minion by  excluding  the  public  from  it; 
yet  it  does  not  do  this,  but  permits,  and 
long  has  permitted,  the  public  to  use  ma- 
terial portions  of  tbe  strip  for  ordinary 
street  purposes;  it  apparently  excludes  the 
public  from  no  portion  except  aa  the  exist- 
ence of  the  tracks  and  tbe  passage  of  trains 
may  have  such  a  tendency  or  effect.  And 
thus  the  company,  at  least  for  the  time, 
devutcH  its  property  in  part  to  public 
uses  that  are  more  or  less  inconsiBtent 
with  the  railroad  uses,  and  under  condi- 
tions such  as  to  render  the  railroad  opera- 
tions necessarily  a  source  of  danger  to  the 
public  wliile  enjoying  the  permitted  use. 
Under  such  circumstances  the  state,  in  the 
exercise  of  the  police  power,  may  legitimate- 
ly extend  the  application  of  the  principle 
that  underlies  the  maxim,  Sic  utere  tuo  itt 
aiientim  non  ladaa,  so  far  as  may  be  requi- 
site for  the  protection  of  the  public. 

For  it  is  settled  that  neither  the  "con- 
tract" clause  nor  the  "due  process"  clause 
has  the  effect  of  overriding  the  power  of  the 
state  to  establish  all  regulations  that  arc 
leasonably  necessary  to  secure  the  health, 
safety,  good  order,  comfort,  or  gsneral 
welfare  of  tbe  community:  that  this  pow- 
can  neither  be  abdicated  nor  bargained 
aj,  and  is  inalienable  even  by  express 
grant;  and  that  all  contract  and  property 
iglits  are  held  subject  to  ita  fair  exereiae. 
Slaughter  House  Cages.  16  Wall-  36.  82, 
21  L.  ed.  394,  404;  Munn  v.  lllinoia,  04 
U.  S.  113,  126,  24  L.  ed.  77,  84;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  33, 
24  L.  ed.  BSD,  91)2;  Mugler  v.  Kansas,  123 
""  ";,  623.  666,  31  L.  ed.  20S,  211,  B  Sup. 
Ct.  Rep.  273;  Crowley  v.  Chriatensen,  137 
U.  8.  8G,  89,  34  L.  ed.  S20,  621,  11  Sup. 
Ct.  Rep.  13;  New  York  t  N.  E.  R.  Co.  v. 
Bristol,  151  U.  S.  566,  SOT.  38  L.  ed.  209, 
272,  14  Sup.  Ct.  Rep.  437;  Texas  k  N.  0. 
R.  Co.  V.  Miller.  221  U.  S-  408.  414,  415, 
56  L.  ed.  789,  796,  706,  31  Sup.  Ct.  Rep. 
534.  And  the  enforcement  of  uncompen- 
sated obedience  to  a  regulation  established 
idsr  this  power  for  the  public  health  or 
safety  is  not  an  unconstitutional  taking  of 
property  without  compensation  or  without 
(859]  due  process  of  law.  Chicago.  B.  t  Q. 
R.  Co.  «.  Chicago,  IM  U.  a  286,  SSS,  41  L. 
-,  *»l,  U.  S. 
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ed.  Vn,  901,  17  Sup.  Ct.  B«p.  581 ;  New  Or- 
leans Gaalight  Co.  v.  DrKiPB){e  CommiBBiDO, 
197  U.  S.  4S3,  462,  49  L.  ed.  831,  B3fi,  23 
Sup.  Ct.  B«p.  411;  Cbicago,  B.  &  Q.  K. 
Co.  *.  IlUnoli,  200  U.  S.  661,  G91,  092,  60 
L.  ed.  696,  608,  609,  29  Sup.  Ct.  Rep.  341, 
4   Ann.   Cu.   117S. 

Of  eoune,  it  it  appekr  tbat  the  rcgtiUtion 
under  criticlim  is  not  io  ad;  way  designed 
to  promote  the  health,  comfort,  safety,  or 
nelfare  of  the  community,  or  that  the 
means  employed  have  no  real  and  substan- 
tial relation  to  the  avowed  or  ostensible 
purpose,  or  that  there  ib  wanton  or  arbi- 
trary interference  with  private  rights,  the 
question  arises  whether  the  law-making 
body  has  exceeded  the  legitimate  bounds  of 
tlie  police  power. 

Tlie  ordinances  now  in  question  must  be 
considered  in  view  not  only  of  the  charter 
and  property  rights  of  plaint i If  in  error,  but 
of  the  actual  situation  tJiat  has  developed 
and  now  exists  in  Goldsboro,  with  the  con- 
Hot  and  long  acquiescence  of  plaintifT  in 
error  and  its  predecessors  in  interest.  A 
town  of  considerable  size  and  importance 
has  grown  up  along  the  line  of  the  railroad. 
The  strip  of  land  130  feet  in  width,  to  far 
as  it  is  not  occupied  by  the  ruilroad  tracks, 
for  many  years  has  been  and  still  is  used 
for  the  ordinary  purposes  of  a  street.  The 
supreme  court  of  North  Carolina  found,  up- 
on adequate  evidence,  that  it  u  the  main 
business  street  of  the  town,  frequently 
crowded  with  pedestrians  and  vehiclesi  and 
that  the  operation  ol  trains  along  it,  not- 
witliBtanding  tne  utmost  care  of  the  rail- 
road company,  tends  to  obstruct  the  cross- 
ings and  Is  fraught  with  danger  to  life  and 
property.  There  are,  within  the  blocks 
covered  by  the  ordinances,  two  main  lines 
of  railway  besides  that  of  ptaintifl  in  error. 
These,  of  course,  complicate  the  situation 
by  narrowing  the  spaces  availahle  for  ordi- 
nary travel  north  and  south  on  iCast  and 
West  Center  streets,  and  must  also  enhance 
the  dangers  at  the  crossings. 

It  is  very  properly  conceded  that  the  corn- 
pan^  may  be  required  t«  limit  the  spi'ed  of 
its  trains,  and  to  have  flagmen  [560]  pre- 
cede them  to  warn  personsof  their  approach  1 
and  that  the  company  may  be  required  to 
change  its  grade  at  the  street  crossings. 
In  New  York  k  N.  K.  R.  Co.  v.  Bristol.  151 
U.  8.  656,  667,  iO  L.  ed.  269,  272,  14  Sup. 
Ct.  Rep.  437,  this  court  sustained  a  Con- 
necticut statute  directed  to  the  extinction 
of  grade  crossings  as  a  menace  to  public 
safety,  and  compelling  this  to  be  done  at 
the  expense  of  the  companies,  altliougli  the 
grade  crossings  had  been  ton^;  before  extab- 
liahcd  under  legislative  authority.  In  Chi- 
cago, B.  i  Q.  V.  Co.  T.  CliicHgo,  166  I'.  S. 
226,  261,  41  L.  ed.  079,  9B0.  17  Sup.  Ct. 
SB  I..  e«. 


Rep.  681,  it  was  held  that  when  the  city 
opened  a  new  s'reet  across  the  railroad  it 
was  not  bound  to  take  and  pay  tor  the 
[ee  in  the  land,  but  only  to  make  eorapao- 
sation  to  the  extent  that  the  value  of  tlw 
company's  right  to  use  the  land  for  rallroai! 
purposes  was  diminished  by  opening  the 
street  across  it;  and  that  the  company  was 
not  entitled  to  have  its  compensation  la- 
creased  Lccause  of  the  fact  that  in  order 
to  safeguard  the  crossing  it  would  then- 
after  be  obliged  to  construct  gates,  and  a 
tower  for  operatl;-^  them,  plank  the  croM- 
ing.  nil  in  between  the  rails,  and  incur  ear- 
tain  annual  expenses  lor  depreciation,  main- 
tenance, employment  of  gatemen,  etc  To 
the  same  Affect  are  Wabash  R.  Co.  v.  D«- 
flance,  167  U.  S.  8S,  07,  42  L.  ed.  87,  »1,  17 
Sup,  Ct.  Rep.  748;  Chicago,  B.  A  Q.  R.  Co. 
v.  Nebraska,  170  U.  S.  57,  76,  42  L.  ed.  H8, 
9Q4,  18  Sup.  Ct.  Rep.  613;  Northern  P,  B. 
Co.  V.  Minnesota,  208  U.  8.  583,  697,  S3 
L.  ed.  630,  636,  28  Sup.  Ct.  Rep.  341;  Oa- 
cinnati,  1.  A  W.  R,  Co.  v.  Conneraville,  218 
U.  8.  336,  343,  64  L.  ed.  1000,  1064,  SI 
Sup.  Ct.  Rep.  93,  20  Ann.  Cas.  1206;  Chi- 
cago. M.  A  St.  P.  R.  Co.  V.  MinneepoHt, 
decided  this  day  [232  U.  B.  430,  ante,  671, 
34  Sup.  Ct.  Rep.  400.]  And  see  Grand  Trunk 
WesUrn  R.  Co.  v.  South  Bend,  227  U.  8. 
644,  664,  67  L.  ed.  633,  630,  44  L.R.A.(N.a.) 
406,  33  Sup.  Ct.  Rep.  303. 

But  manifestly  the  tracks  cannot  be 
brought  to  the  street  grade  at  the  croaalnga 
without  being  lowered  between  the  erosali^ 
as  well.  And  if  this  is  to  he  done,  it  fol- 
lows  tliat  not  merely  the  tracks,  but  the 
surface  adjacent  to  the  tracks,  must  be 
made  to  conform  to  the  established  grade  ol 
East  and  West  Center  streets  between  the 
crossing  streets;  or  else  the  street  will  be 
rendered  materially  less  convenient  for  pur- 
poses of  north-and- south  travel,  [5611  and 
the  drainage  will  lie  materially  interfered 
with:  or  at  least  the  municipal  authuritiee 
might  reasonably  so  determine.  The  eetab 
lishnient  of  a  proper  system  of  drainage  for 
the  city  in  the  interest  of  the  publie  health 
and  general  welfare  is  an  object  that  legitl* 
mately  Invokes  the  exercise  of  the  police 
power.  New  Orleans  Gas  Light  Co.  ». 
jJrainage  Commission,  197  U.  S.  463,  460,  49 
L,  pd.  831.  834,  26  Sup.  Ct.  Rep.  471. 

As  to  filling  in  between  the  rails,  elae- 
where  than  at  the  crossing  streets,  we  have 
to  do  not  merely  with  the  necessities  of 
drainage,  but  with  the  safety  of  persona 
crossing  the  railroad  tracks  midway  of  the 
respective  street  blocks.  The  power  of  the 
state  to  prescribe  precautions  with  reepeet 
to  the  running  of  railroad  trains  so  aa  to 
guard  against  Injuries  to  the  persons  or 
property  of  others  is  not  conflned  to  the 
establishment  of  such  precautions  at  bfgh. 

L,,„,.,Goo8lc         "'■ 
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wmj  eroMing*.     tiUte  enBctmenta  requiring  imloAding  of  can  iliftll  be  done  at  the  regu- 

raUTCwd    corpoTitioiu    to    maintaui    fencci  lar  freight  termiuals. 

uul   cattle   guards   alonggide    the    railroad  The    regulationa    in    question    are    thus 

have   been   repeatedly   Buataincd.     Missouri  found  to  be  fairly  designed  to  promote  the 

P.  S.  Co.  V.  Uumea,  116  U.  S.  B12,  622,  29  public    bealth,    eafetj,    and    welfare;     th* 

L.    ed.    463,    400,    6    Sup.    Ut.    Rep.    110)  measures  adopted  appear  to  be  reasonablj 

HiDoe^polia   t   St.  L.  B.   Co.  t.   Beckwitli,  suited  to  the  purposes  they  are  intended  to 

12V  V.  S.  26,  34,  32  L.  ed.  5SS,  688,  9  Sup.  accomplish;  and  we  are  unable  to  say  that 

Ct.  Bep.  207;  Minneapolis  k  St.  h.  B.  Co.  there  is  any  unnecessary  interference  with 

T.  Emmone,   14j   V.  a.  364,  366,  si   L.  ed.  the  operations  of  the  railroad,  or  with  tb« 

789,   771,   13  B.ip.   Ct.  Rep.  870.     For  the  property  rights  of  plaintiff  in  error.    There- 

purposea   of  tht   argument  it  may   be  eon-  tore,  no  violation  of  the  "contract"  oi  "diu 

ceded    that    no    person    has    the    right,   as  proceea"  clauses  is  shown. 

■Kaiiist  the  railroad  company,  to  paaa  ufer  Judgment  afBrmed. 

its  tracks  except  at  one  of   the   street  In- 

teraectiuna;   although  this  may  not  be  an-  . 

tiruly   clear.      But   unleaa   excluding   fences 

be    established    adjacent    to    the    railroad 

tracks   {and  this  is  not  proposed  nor  even 

■uggested  as  feasiblel,  it  is  inevitable  that 

many  people,  with  or  witliout  right  (chil-  UNITED  STATES,     (No.  168.) 

dten  of   tender  years,   among  others),  will  

oroH  at  places  other  than  the  atreet  in- 
tersectioua;  and  a  police  regulation  intend* 
ed  to  prevent  injuries  to  persona  thus  cross- 
ing cannot  be  judicially  denounced  as  arlii-  UNITED  STATES.      (No.  169.) 
trary.     Other   grounds   for   euataining   g   6 

might    be    mentioned;    but    we    need    not  (See  8.  G.  Beporter's  ed.  663-671.) 
further  particularize. 

There  remain  onlj'  the  limitation  of  car  Error   b>  district  court  —  Jurisdiction 

•hiftlng  and  the  prohibition  of  the  sUnding  —   Federal   question, 

of  cars  upon  East  and  West  [SeS]   tenter  1-  The   jurisdiction   of    the    Federal    Su- 

atreet.  in  the  four  blocks  that  lie  between  Pff.'^.'.C""'*  *"  «"';"  f„  i"tK"^i.   1/ 

_                 j.i,.-ji_v_..iv  district  court  in  a  case  in  which  the  con- 

Spruce  and  Ash  atrectam  the  heart  of  the  gtitutionality    of    an    act    of    Congreis    la 

city-     Aa  already  pointed  out,  the  state  court  jrawn   in  question   is  not  lost  because  the 

construed  "shifting"  a«  applying  only  to  the  queetion  has  since  been  settled  adversely  to 

"cutting   out   and   putting   in"   of   cara   in  the  plaintiff   in   error,   but  tbe   court   will 

the   making   up   of   trains.     Thia  operation  retain  jurisdiction  for  the  purpose  of  pasi- 

is   not    to   be   performed    within    the    four  ing  upon  the  other  questions  in  the  record. 

blocks  specified  e»cept  during  two  hours  in  '*"§89riV  DlSwt'  Bua  criBOs'l''  ^"'"'  °^ 

the  morning   and   two   hours   la   the  after- 

noon   of   each   day.     The  time  limits   were  Note.— On  direct  review   in  Federal   Su- 

evidently  adopted  with  regard  to  the  neces-  P."""?^  Court  of   judgments   of   district   or 

.i.i—    -<   n,.    i-j.,.*,-!.-    ♦!,-»    ...   i~..t~i  Circuit  courts — aee  notes  to  Gwio  v.  United 

atiea   of   the    Induatr.e.   that   are   located  sutea,  46  L.  ed.  U.  S.  741,  and  B.  Altman  * 

along  the   railroad,  and  at  the  same  time  q^    ,    United  SUtes,  66  L.  ed.   U.  S.  884. 

With  a   view   to  the  necessities   of  general  On   the   power   of    CohgT«fs   to   regulate 

travel  upon  the  atreete.    It  was  complained  commerce — see  notes  to  State  ex   rel.  t'or- 

that  the  time  allowed  for  shifting  is  Inade-  win  v.  Indiana  A  O.  Oil,  Gas  A  Min.  Co.  6 

quatC;  but  there  u  nothing  la  the  proof  on  L.B.A.  fi7B;   Bullard  v.  Northern  P.  R.  Co. 

this  subject  to  overthrow  the  Bnding  of  the  H  I--R.A.  246;  Be  Wilson,  12  L.RA.  «24i 

court  that  the  ordinance  is  a  reaaooable  ex-  Gibbons  v.  Ogden,  6  L  ed.  U.  S.  23 ;  Brown 

ereise  of  the  nolice  nower  '•  M*'?!""'.  8  L.  ed.  U.  S.  878;  QlouceaUr 

eretae  of  w«  Po''^  PC'er.  y,™  Co.  ».  Pennsylvania.  29  L.  ed,  U.  8. 

The  proh  biUon  »f»>°rt  **««  sUnding  of  igg;  Ratterman  v.  Westen;  U.  Teleg-  Co.  S2 

oora  for  a  longer  period  tbaa  five  ninuUs  l.  ^d.  p.   s.  229;   Harmon  r.   Chicago,   37 

within  the  same  four  blocks  is  intended  to  l.  ed.  U,  S,  216;  and  Cleveland,  C.  C.  ft  St. 

prevent  the  loading  and  unloading  of  ears  L.  R.  Co.  t.  Backus,  38  L.  ed.  U.  B.  1041. 

in   the   street,   with   the   attendant   use   of  On  cross-examination  of  the  defendant  In 

wagons  and  drsys  for  the  purpose.    In  view  criminal  casea— ae«  note  to  People  v.  Tice, 

of  the  obstruction  to  street  travel  that  U  ^^  ^.R.A   66B. 

naturally   incident  to  such  operations,  the  G=n"ally  as  to  scope  and  hmito  of  crosj- 

prohibition   cannot   be   deemed   wholly   un-  bi'l   rf   U  "8707"                       ''  ^"^^' 

reaaonahle.     In  effect  it  prevenU  ordinary  ^  j^  '^h^t  ^Mnatitutca  a  reasonable  doubt 

tmTel  upon  the  street  from  being  thus  ob-  jn    criminal   oases— aee   note   to   Lovett   v. 

■tmeted,  and  raquires  that  the  loading  and  State,  17  L.B.A.  706. 

Tl«  , .      IM  V.  M. 

DiailizedbyLTOO^^TC 


ItU.  WILSON  V.  UNITED 

White  slkTB  trnd«  —  means  of  traiupor-  tiona,  if  not  co-opcr^tioD,  between  tham  M 
Utlon.  keeper!  of  a  house  of  proitituticiii  and  mcm- 
2.  Traotportation  bj  a  eommoii  carrier  bers  of  the  police  force,  is  admiuible  on 
U  not  eaieiitixl  to  conetitute  the  offeoM  de-  their  trial  for  procuring  the  interstate 
nounced  bj  the  irhite  atave  act  of  June  25,  tranBportation  of  girls  for  the  purpose  of 
1910  (3e  Stat  at  L.  826,  chap.  3SS,  U.  S.  proatitution,  contrary  to  the  white  slave  art 
Comp.  But.  Supp.  IBll,  p.  1343),  as  the  of  June  25,  ISIO,  as  tending  to  abow  the 
transportation,  or  cauaing  to  be  transport-  character  of  the  house,  and  aa  tending  to 
ed,  or  tbe  obtaining,  siding,  or  aasiating  in,  rebut  evidence  previoualy  introduced  hy  the 
the  transportation  in  interatate  commerce  of  defense  to  the  effect  that  tbe  wife  liad  re- 
women  or  girla  for  tbe  purpose  of  proetitu-  fuaed  to  harhor  the  girlg  for  fear  of  police 
tioD,  debauchery,  or  other  immoral  purposes,  ioterfereiice. 

Commerce    -    power    of    Congroas    -  f*'"  ,"'1*'  '?^*i^,^^<'""^  *'■  •■  •»  "**■ 

white  alATO  act  ^^                     iwuo.i 

8.  A  limiUtion  of  the  means  of  prohih-  '^'■'     "     •"•"■"CUons     -     reasonable 

ited     transportation    to    common     carriera  oouni,  .                        ,  „   ,                       ,, 

need  not  be  implied  in  order  to  sustain  the  .  «■.,-*"  ..J"**™'*"'"'    .^^'^■''^^^  J^^t^l" 

validity  of  the  white  slave  act  of  June  25,  '''"'"  "    ^'^J,  'j*""*  ?'  °"'"'  '"^'.f'  '°/^'^ 

1910,   forbidding  the  transportaUon  in  in-  J"""  ^  "Jl'  ?"  *'"  "'^'5^  considered  and 

teraUte   commerce  of   wom«   or  girls   for  .V'S^'f  }   ^^  »"  "biding  conv.ctionrf 

tbe  purpose  of  proatitution,  debauaery,  or  ">«   ''''f*'"'"'  «  K"'"' .  "^  *",  'J.  ■■"   *^ 

othe!-  immoral  purpose.  expreaaed    'I   am  convinced   of  the  defend ■ 

„,^,        ,            '^^'^                              .        .  ant'a    guilt    to    a    moral    certainty,'"    and 

White  slave  trade  -  transportaUon  for  adding,    "If    you   can   say   that   you    have 

proBtltutlon  -  direction  aa  lo  choice  gucb  a  conviction,  then  you  have  no  reason- 

of  conveyance.  gbio    doubt,    and    your    verdict    should    be 

4.  Dpfendants  charged  with  causing  and  ■guilty.'  On  the  contrary,  if  that  is  your 
procuring  the  jnterttate  tranaporUtion  of  [rtme  of  mind,  if  you  are  in  the  frame  of 
girls  for  the  purpose  of  prostitution,  con-  mind  where,  if  it  waa  a  matter  of  impor- 
trary  to  the  white  slave  act  of  June  25,  tance  to  you  in  your  own  affaira,  away  from 
1010,  cannot  escape  conviction  hecauw  they  here,  vou  would  pause  and  heaiUte  before 
did  not  control  or  instruct  in  the  choice  of  acting,  then  you  have  a  reasonable  doubt," 
means   of   conveyance   the   agent   employed  la  sufficiently  favorable  to  the  accused. 

by   them   to  effect  the   transportation,  and  (For   other   cases,   sec   Trial.    Til.   c.   Id   IH- 

fnrnisbed  hy  tbem  with  tbe  money  to  cover  seat  Sup.  Ci.  ieo8.] 

tbe  transportation  expense.  White  slave  trade  —  when  offense  com- 

Witncjisea  —   cross -exam  Inn  tlon   ot  ac  Pl"'*  ~  abandonment  of  purpose, 

cused  —  credibility.  B.  The   offenae   denounced    by    the    white 

6.  The  accused  having  admitted  on  cross-  ■'"'*  "«  "'  Ji"ie  26,  1810,  as  Uie  procuring 
examination  that  she  is  addicted  to  the  "'  interstate  transportation  of  women  or 
use  of  morpliine,  and  stated  that  she  last  g'rla  for  the  purpoae  of  proatitution,  la 
used  it  before  coming  into  the  court  room,  complete  when  any  such  woman  or  girt 
may  be  further  asked  bow  often  she  usee  ■'i''"  •!■'■  ^^°  transported  in  auch  oom- 
it,  and  whether  ahe  has  with  her  the  imple-  '"<^r==  "•  "  >*""''  "f  »°y  of  *•!«  criminal 
ments  to  take  the  dose,  although  she  has  ="'■  previously  described.  Tbe  sUtute 
not  put  her  character  in  issue,  since  auch  does  not  contemplate  a  locut  penitentia 
evidence  has  a  material  bearing  upon  her  '"r  ™e  accused  of  violating  its  provision! 
reliahility  as  a  witness.  a't*r  *"*  woman  or  girl  has  reached  the  io- 
[For  other  ca>cs,  see  Witnesses,  T.  b,  In  Dl-  tended   destination   within   the   walll   of   a 

seat  Sap.  ct  leos.]  house  of  prostitution. 
Witnesses  ^  cross-exam  In  ntlon  ot  ao- 

cnsed  —  relevancy  to  direct  examlna-  [No*.  168  and  lOB.] 
Hon. 

5.  Cross-examination  of  the  accused  tend- 
ing to  show  that  she  and  ber  code  fend  ant 
lived  nnhappilv  a*  husband  and  wife  and 
were  occasionally  separated  is  entirely  rele- 
vant to  her  testimony  In  chief,  in  wbicb, 
after  flatly  denying  tbe  testimony  of  an 
alleged  accomplice  that  he  had  met  and  Northern  District  of  Illinois  to  review  eon- 
talked  with  her  at  a  certain  point,  con-  victiona  of  violations  of  the  white  sUva  aeb 
formably  to  her  request  to  aid  in  a  search  Affirmed. 

for  her  nuaband,  she  added  that  ahe  always  rrk-  ».'^.  .»  .t.t^  ;-  n,„  ,...;..:.». 

knew  where  her  husband  waa.                        '  ^^'  "=*•  '"  '^^  '"  *■""  "P""'**"- 

[ror  other  eases,  we  Witnesses.  T.  b.  la  Dl-  Ur.    Elljab    N.    Zollne    submitted    the 

«^  Bnp.  Ct  IB08.I  ^^^  ,^^  plaintiff,  in  error: 

BWdenoe  -  rebnlUI  -  prosecution  nn-  j.,^  ^^^^  ^j,^  constitutional  question 

der  white  slave  act.  j       ^j^       j          ^    ,  ^^    ^^.^  ^            ^ 

7.  Evidence  respecting  entries  made  by  ,  i.  ^  ^^  iu-  _.  m 
husband  and  wifeYn  theTr  boolcs  of  account,  become  a  mere  abstraction,  this  court  wUl 

ring    payments    of    money    to    cerUin  review  the  whole  c— 

~*^  '        •■     "        •  Willianison  r    '■ 
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U6                          SUPRBHB  COURT  OF  THK  UKITED  STATICS.              Ooi.  IteiC, 

ttS,  S2  L.  cd.  2TB,  28  Sup.  Ct.  Rep.  163;  pie,   82   HI.    ISl,   2   Am.   Crim.   Rep.   329; 

Burton  v.  United  SUtei,  190  U.  S.  883,  49  Thompsoii    v.   People,   96   lU.    168  i    United 

X..  ed.  482,  26  Sup.  Ct.  Rep.  243;  Honwr  y.  SUtea  v.  Stephens,  8  St.wj.  116,  12  Fed.  S2; 

United  State*,  143  U.  S.  670,  86  L.  ed.  206,  Stabler   v.  Com,   96   Pa.  318,   40   Am.   Rep. 

12  Sup.  Ct.  Rep.  622.  6G3;   State  t.  Hurley,  79  VL  28,  6  L.RJI. 

Under  the  decUioo  of  thU  court  In  Omalu  (N.B.)   804,  118  Am.  St.  Rep.  934,  64  Atl. 

kCK  Street  R.  Co.  t.  InUrstaU  Commerce  78;  Keck  v.  United  States,  1T2  U.  S.  44Q, 

Commission,  230  U.  S.  324,  67  L.  ed.  lEOl,  43  L.  ed.  610,  10  Sup.  Ct.  Rep.  264;  People 

4B  L.R.A.<N.S.)   386,  33  Sup.  Ct.  Rep.  890,  t.  Uurraj,  14  Gal.  169. 


a  street  railway  is  not  such  an  agency  of 


Aaaiatant  Attorney  General  Denlson  sub- 


comm<r<:e  ..  Ml.  ,,thta  lb.  pr.S,bit»n  „„^  „,,  „„„  ,„;  ,^  ^^.^  S„^. 

rf  Oie  ™  ol  mMntat.  commrte,  though  It  j,,,  ^  ^^  ,^.  ,^,,  ,,„,j  „  „„,  ^ 

'"I-^'^.  P"»™S«"  «"»•  •  •'•t«  lto.i  .i„  .  ,i^„,  „  t.  gf„,M!  >  dnig  «.nd. 

"iv            .      'V?  »"™«.'."  ™™lltt»a.  ,t  U..  .1..;.  b«i  r«wi-«l  u  p.mic».- 

Tl.  court  .rrrf  lu  j.m,ttmg  tl,.  ™..  j,,  ;^  ,^„„  ^„  ,„,  ,„  „,j„  ^,  !„«„„„ 

a™ln.t,on  ul  pl.mtJI  ,u  ,r,or  CUh.im.  ,„,,  „  ,j,  ,„„^  ,„„j 

VMlon,  ..  to  .hrthet  or  «ot  >h.  ou  .d-  p       ,,  ,   w.b.l.r,  139  N.  Y.  8».  34  N.  E. 

diirted  to  the  UMof  morphiDC  or  other  drugs.  ^^    g^^^^  ,  Ql^i      „  „„„j  31^  31  lj,^ 

•Id  whether  ehe  then  uid  there  b.d  ..Ih  j„   j^  Au,.  Bt.  Eep.  KS,  «  P.c.  898,  10 

her  luetrnneule  »eee«»rr  lor  the  .dmii.».  j^„    (,,,„    „        „.    s„,,  ,    „t|„    ,„ 

talloo  01  .ueh  drug-i  uleo  In  perm.tt.ug  (,,„,,   ,,13   3,  p,^    j„   „  p„   .j^.  „.„. 

tho  dutnel  .ttocne,  to  nuke  tb.  eUtiment  „,„,  ,   „„„^  S,^^     ,  l„j    1,„    „    j, 

thnt  eiid  Ctbuiue  Wll«.u  .u  u.ing  «i.d  g    ^    33,    j^UrUg,  ,.  bu,,,  jj  p,..  ijs, 

in.truniente.ery  lew  minute,  to  rilu.ul.te  ,  So.  «Bi  McDowell  v.  Pre.to»,  20  G..  S3S, 

hnKll  with  opium  or  morphine.  A.d.r.on  ..  Sl.le,  -  Tei.  Crim.  Rep.  -, 

S  Am.  &  Eng.  Eac.  L«w,  llOi  It  Am.  A  ^^^  g  ^  28I;  30  Am.  i  Eng.  Enc.  Law,  2d 

E«g.  Ene.  Inw,  M  ed.  tlO,  Kolh  v.  Uuion  ^    „,„,     ^  wigmore,  Ev.  §§  931,  lOOSei  1 

E.  Co.  23  E.  I.  72,  51  Ul-A.  646,  01  Am.  „,,„,   crlm.  Ev.  lOtb  ed.  !  384.i  1  Riee. 

St.  Rep.  614,  40  Atl.  302;  State  V.  King,  88  g,    ggS 

KIna.   176,   02   IJ.   W.   066>    1   Greeul.   E,.  ,j.„  ,;„,  „,„  „,  ,,„„„  |„j  „m       „ 

I  4Ila;  20  Am.  t  Eng.  Ene.  Law,  801,  8OO1  ,„,  ,„„  n,      „„  „„  .  „,„„,  ,,i„''„„. 

Wharton,  E..  3d  ed.  §  641;   Hapalje,  Wit-  .u.a,  and  proper  ero...,i.min.tiou.    Great 

noaet  1  107;   Tbomp.  Tri.bi,  »  524,  626;  ,„„„j,  j,  .,|„,j  |„  .dmitting  «,,b  eir- 

Com.   ..    Churchill,    U   Met.   S38,    46    Am.  ,„„.uutl.i  e.ldence. 

Dee.  220;  SUte  ..  Smith,  J  Vt.  Ill;  Spe.r.  „„„  ,.  u„|i,^  s,^^^  1B„  U.  5.  „^  j, 

Y.  Forreet,  16V1.  43J;Gilcbri.t..  M'Ke.,  4  ^  ed.  006,  14  Sun.  «.  Rep.  26;  Tbied.  .. 

WUtt.  380,  28  Am.  Dec.  721;  SUte  ..  Car.  y^h,  160  U.  S.  610,  617,  40  L.  ed.  237,  241, 

»on,  «6  Me.  116,  2  Am.  Crim.  Rep.  68;  Kud.-  jg  gap.  O..  Rep.  62;  Castle  *.  Buliard,  23 

dill  T.  Slingerland,  18  Minn.  380,  Gil.  342;  How   172   16  L.  ed  424 

Atwood  1.  Impmn,  20  K.  J.  Eq.  167;  Juefc.  i„d  a'trUl  judge  ha.  a  reauuahhi  dla- 

hn  ,.  SUU,  20  Ohio,  18;  Muel«,  ..  TnUur,  ,.„i|„  „  „  cro,.  ...min.lion. 

77  Wia.  243,  0  L.R.A.  86,  20  Am.  St.  Kep.  Bllt.  ..  United  Slates,  153  V.  8.  308,  312, 

lis,  46  N.   W.   123;   Dimicit  ».   Down^  82  gg  l,  ^j,  725   736,  14  Sup.  Ct  Rep.  024. 

IIL  670;  Moore  ..  Moore,  73  Tea.  382,  11  „,,  go.ernmenf.  ca.e  wa.  "a.  well  with- 

S.  W.  386.  ^^  jt ., 

The  court  unduly  limited  the  doctrine  ol  Cooper  e.  Coatee,  21  Wall.  105,  111,  22 

"presumption  of  innocence"  and  "reasonable  j^  ^d.  481    482. 

Colllu  ..  United  BUtes,  166  U.  S.  432,  30  „,.  j„,i,,^  p,,         deli.ered  the  opinion 

L.  cd.  481,  16  Sup.  Ct.  Hep.  304;   Com.  1.  ^  ,^  ^^. 

Webster,   6    Ou.b.   295,   52   Am.   Dee.   711;  „,  „„  ,„„  ,,„,             ,„  ^^„t. 

Mile.  ..  United  Statee,  103  O.  S.  304,  316,  „;„  „,  „,„  ,„„„^  ^^..^a,  same  ^rd. 

20  L.  cd.  481,  486;   Burt  v.  SUte,  72  ,.Iisa.  ^  review   judgmenU   of  the  district   court 

400,  48  Am.  St.  Rep.  663,  16  80.  342;  Era-  impo.ing  fine  and  impri.onmcnt  upon  e«:h 

iler  V.  SUte,  117  Tenn,  468,  100  B.  W.  84;  ol  the  pUintill.  in  error,  upon   their  con. 

Brown  v.  SUte,  72  Mlw.  06,  16  So.  202;  viction  on  an  indictment  tounded  upon  the 

Johnwm  ▼.  SUte,  —  Miu.  — ,  16  So.  494.  act  of  Congress  of  June  26,  1010,  commonly 

The  court  erred  in  excluding  from  hi.  known  as  the  whlU  .lave  act  (36  SUt.  at 

ebarge  the  principle  of   locus  penitentts.  L.  826,  chap.  306,  U.  S.  Comp.  SUt.  Supp. 

Whart.  Crim.  Law,  »th  ed.  I  187;  Steph-  1011,  p.  1343). 

ens  V.  SUte,  107  Ind.  185,  8  N.  E.  04;  Pink-  The  caae  was  brought  dirmtly  to  this 

ard  V.  SUte,  30  Oa.  767;  SUte  v.  Bailer,  court,  because  the  constitutionality  ol  the 

26  W.  Va.  00,  63  Am.  Bep.  66;  Cox  v.  Peo-  Matute  wa.  drawn  in  question.    This  qucs- 

TM  .,        •»•  U.  8. 
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tion  has  sinte  been  tettled  adveriel;  to 
pUfntiffi  in  error.  Hoke  t.  United  Statea, 
SET  U.  B.  308,  GT  L.  «d.  G23,  43  L.R.A. 
(N.8.)  908,  33  Sup.  Ct.  Rep.  281,  Ann.  Cm. 
]ei3E,  905.  Neverthelew,  we  niUBt  ret»iu 
JuriBdictioa  for  the  purpose  of  pissing  upon 
the  other  questions  in  the  record.  Horner 
y.  tS06]  United  SUtes,  143  U.  8.  670,  S7S, 
3«  L.  ed.  see,  gas,  IZ  Sup.  ct.  Rep.  E22; 
Burton  v.  United  States,  19e  U.  S.  283,  29S, 
49  L.  ed.  482,  485,  26  Sup.  Ct.  Rep.  243; 
Williamson  v.  United  SUtes,  207  U.  8.  425, 
432,  52  ]..  ed.  278,  284,  28  Sup.  Ct.  Rep.  163. 

There  were  numerous  counts  in  the  indict- 
ment, and  a  general  verdict  of  guilty.  The 
substance  of  the  charge  was  that  defendants 
raused  and  procured  two  girls  to  be  trans- 
ported in  interstate  commerce  from  Milwau- 
kee, Wisconsin,  to  Chicago,  Illinois,  for  the 
purpose  of  prostitution.  There  was  also 
a  count  charging  a  conspiracy  to  commit 
the  same  offense.  The  theory  of  the  gov- 
ernment, sufficiently  stated  in  the  indict- 
ment and  supported  by  evidence  at  the  trial, 
was  that,  in  pursuance  of  an  understanding 
between  defendants  and  a  man  named  Cor- 
der,  they-  gave  him  311  in  money,  with 
instructions  to  proceed  from  Chicago  to 
Milwaukee,  induce  one  or  both  of  the  girls 
to  return  witb  bim  to  Chicago,  paying 
their  transportation  and  other  expenses 
out  of  the  ill,  and  bring  them  to  a  bouse 
of  prostitution  in  tJie  Utter  city,  kept  by 
the  [lefendnnts;  and  that  Carder  carried  out 
these  instructions  to  the  letter,  bringing 
both  girls  over  an  interstate  electric  rait- 
way  line  and  escorting  them  to  the  de- 
fendants' house  for  the  purpose  of  prosti- 
tution. 

Of  the  questions  of  law  that  are  raised. 
only   the    following   seem    to   require   men- 

1.  It  is  insisted  that  the  offense  was  not 
fully  proved  because  there  was  nothing  to 
show  tlist  defendants  either  directed  or 
knew  bow  the  girls  were  to  come  from 
Milwaukee  to  Chicago,  whether  in  a  private 
vehicle  or  through  the  instrumental  icy  of 
a  common  carrier.  But,  in  our  opinion,  In 
order  to  constitute  an  olTense  under  the 
act  it  is  not  essential  that  the  transporta- 
tion be  by  eomnibn  carrier.  The  statute 
reads:  "That  any  person  who  shall  know- 
ingly transport  or  cause  to  be  transported, 
or  aid  or  assist  in  obtaining  transporta- 
tion for,  or  in  transporting,  in  interstate  or 
foreign  commerce,  .  .  .  any  woman  or  girl 
for  the  purpose  of  prostitution  or  debauch- 
ery, or  [S67]  for  any  other  immoral  pur- 
pose, ...  or  who  shall  knowingly  pro. 
cure  or  obtain,  or  cause  to  be  procured  or 
obtained,  or  aid  or  assist  in  procuring  or 
obtaining,  any  ticket  or  tickets,  or  any 
fonn  of  transportation  or  evidence  of  the 
B8  L.  «d. 


right  thereto,  to  be  used  l^  any  woman  or 
girl  in  interstate  or  foreign  eommaree, 
...  in  going  to  any  place  for  the  pur- 
pose of  prostitution  or  debauchery,  or  for 
any  other  immoral  purpose,  .  ,  ,  where- 
by any  such  woman  or  girl  shall  be  trona- 
parted  in  interstate  or  foreign  commerce, 
.  .  .  shall  be  deemed  guil^  of  a  felony," 
etc. 

The  prohibition  is  not  In  terms  confined 
to  transportation  by  common  carrier,  nor 
need  such  a  limitation  bq  implied  in  order 
to  sustain  the  constitutionality  of  the  eB- 
aetment.  As  has  already  been  decided.  It 
has  the  quality  of  a  police  regulation,  al- 
though enacted  in  the  exercise  of  the  power 
to  regulate  interstate  commerce  (Hoke  v. 
United  SUtes,  227  U.  S.  306,  823,  fiT  L.  od. 
623,  527,  43  L.R.A.(N.S.)  908,  88  Sup.  Ct 
Rep.  281,  Ann.  Cos.  1913  E,  906;  QloncM- 
ter  Ferry  Co.  v.  Pennsylvania,  114  U.  8. 
196,  216,  29  L.  ed.  168.  16R.  1  Inters.  Com. 
Rep.  382.  S  Sup.  Ct.  Bep.  826)  ;  and  since 
this  power  is  complete  in  itself,  it  was  dis- 
cretionary with  Congress  whether  the  pro- 
hibition should  be  extended  to  transporta- 
tion by  otiiers  than  common  carriers. 

The  contention  that  defendants  were  not 
within  the  prohibition  of  the  act  becaiise 
they  did  not  control  or  instruct  Cordcr  in 
the  choice  of  means  of  conveyance  is  not 
worthy  of  serious  consideration.  Accord- 
ing to  the  government's  evidence,  Corder 
was  employed  by  defendants  as  their  agent, 
and  furnished  by  them  with  money  sulBcient 
for  the  expenses  of  the  transportation,  but 
without  definite  instructions  aa  to  what 
mode  should  be  employed.  A  natural  in- 
ference was  that  he  should  decide  upon  the 
mode  and  select  the  route;  and  that  such 
selection  was  within  the  scope  of  his  agency. 

2.  The  female  defendant  offered  herself 
as  a  witness,  and  in  the  course  of  her  croos- 
eiamination  was  asked  whether  she  was  ad- 
dicted to  the  use  of  morphine.  Having  [568] 
admitted  this,  and  stated  that  she  had  last 
used  it  before  coming  into  the  court  room 
that  morning  at  10  o'clock,  she  was  aaked 
how  often  she  used  it,  and  whether  she  had 
with  her  the  "implements"  with  which  to 
"take  the  doae."  She  replied  in  the  affirma- 
tive. This  line  of  examination  was  except- 
ed to,  and  is  assigned  for  error  on  the 
ground  that  she  had  not  put  her  character 
at  issue.  But  as  we  read  the  record,  tha 
evidence  was  not  offered  or  admitted  for 
its  bearing  upon  her  character,  but  rather 
to  show  that  she  was  so  much  addicted  to 
tht  use  of  the  drug  that  the  question 
whether,  at  the  moment  of  testifying,  she 
was  under  its  influence,  or  bad  recovered 
from  the  tfects  of  its  last  administration, 
had  a  material  bearing  upon  her  reliability 
as  a  witness.  It  seems  to  ns  that  in  thia 
fSI 
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••peet  tlie  evidence  wu  ftdmiraible.  Peopit 
T.  Webtter,  1S9  N.  Y.  73,  S7,  34  N.  E.  730; 
State  T.  White,  10  Wash.  611,  S13,  3fi  Pac. 
ISO,  41  Pac.  442. 

S.  Error  ia  aaiigned  upon  certain  mlinga 
of  th«  trial  court  permitting  croM-examina- 
dini  of  the  aamig  witneaa,  tending  to  ahow 
tbat  ahe  and  the  other  defendant  liTcd  no- 
happily  aa  huBband  and  wife,  were  oe- 
ckaionally  separated,  and  (aa  is  raid)  that 
they  at  times  indulged  in  the  use  of  pistola. 
No  evidence  waa  in  fact  offered  or  admitted 
tending  to  show  that  weapon*  had  been 
OMdi  If  we  except  an  obaeure  alluaion 
"pistols"  in  a  letter  that  had  been  nritteo 
hy  a  peraoD  in  New  York  city  to  the  female 
defendant  in  Chicago.  The  use  made  ol 
thia  letter  was  permissible  for  other 
sons.  The  evidence  aa  to  the  quairels  and 
aeparation  waa  plainly  admiBiibla. 
government's  case  depended  nainty  npon 
the  teatimoDir  of  Corder.  He  appeared  to 
hare  been  an  accomplice,  hence  cir< 
atantial  corroboration  of  his  story 
especially  material.  He  had  UstiSed  that 
lira.  Wilson  asked  him  to  go  to  Milwaukee 
for  the  purpose  of  getting  the  two  girls, 
and  bad  mentioned  aa  a  circumstance  that 
thia  conversation  took  place  at  the  Uni 
Depot  in  Chicago,  where  he  had  met  M: 
Wilson  at  her  request  [560]  to  aid  her  in 
a  seareh  for  her  husband.  On  her  direct  ei- 
amlnation  ahe  flatly  denied  thia,  aaying:  "I 
did  not  take  him  and  he  never  accompanied 
UM  on  any  trip  to  bunt  for  Mr.  Wilson ;  I  al- 
ways knew  wijere  Mr.  Wilson  was."  The 
erow-eiami nation  under  cooiideration  waa 
entirely  relevant  to  this  part  of  the  teati- 
many  in  ebtef. 

4.  It  is  aasigned  for  error  tbat  the  court 
permitted  the  government  to  cross-examine 
the  defendant,  Charlea  Wilson,  reapectiug 
entries  made  by  him  and  bia  wife  in  their 
books  of  account,  showing  payments  of 
money  to  certain  police  office rs,  and  indicat- 
ing friendly  relations,  if  not  co-operation, 
between  defendants,  as  keepers  of  a  house 
of  prostitution,  and  mentbers  of  the  police 
force.  This  waa  not  objected  to  as  exceeding 
the  limits  of  proper  cross-examination,  but 
only  aa  buing  "incompetent,  irrelevant,  and 
Immaterial."  We  think  it  waa  admissible  aa 
tcaiding  to  ahow  the  character  of  the  house, 
and  as  tending  to  rebut  evidence  previously 
Introduced  by  the  defense  to  the  effect  that 
Mm.  Wilson  lisd  refused  to  harbor  the  girls 
for  fear  of  police  interference. 

5.  Error  '  Is  aaalgned  upon  the  instrue- 
tlona  of  the  trial  court  to  the  jury  respect- 
ing the  presumption  of  Innocence,  and  the 
definition  of  reasonable  doubt.  Counsel  for 
defendants  preferred  no  request  upon  either 
aabject  previous  to  the  delivery  of  the 
ahuge.    The  court  instmeted  tba  Jury  in 


substance  that  the  arrest  of  deteudapts, 
their  indictment  by  the  grand  jury,  and 
their  arraignment,  were  no  evidence  what- 
ever of  tbeir  guilt;  tbat  the  preaumption 
of  innocence  meant  that  at  the  beginning 
erf  the  trial  they  were  aa  innocent  of  ihe 
charges  as  any  man  in  the  jury  box;  tnat 
this  preaumption  continued  to  abidv  with 
the  defendanta  aa  a  complete  protection,  un- 
less and  until  it  gave  way  because  iucou- 
sisteot  with  th«  existence  of  a  aituation 
proved  by  the  evidence  in  the  case  beyond 
all  reasonable  doubt;  that  by  tbat  [nwm- 
able  doubt]  waa  meant,  not  the  frame  ol 
mind  of  a  man  endeavoring  to  {670]  And  a 
way  out  for  somebody  accused  of  crime,  not 
a  mere  capricious  doubt,  not  a  frame  of  mind 
suggested  by  something  occurring  in  the 
trial  of  the  case  or  in  the  argument  of 
counnel  not  based  on  evidence  in  tbe  cBoei 
but  that  "reasonable  doubt  is  that  frame  ol 
mind  which  forbids  you  to  say,  all  tbe 
evidence  considered  and  weiglied,  'I  have  an 
abiding  conviction  of  tbe  defendantB'  guilt;' 
or,  as  it  baa  been  expreased,  '1  am  cim- 
vinced  of  the  defendants'  guilt  to  a  motal 
certainty.'  If  you  can  say  tliat  yon  have 
such  a  conviction,  then  you  have  no  rea- 
sonable doubt,  and  your  verdict  eliould  be 
'guilty-'  On  tbe  contrary,  if  tbat  ia  yonr 
frame  of  mind,  if  you  are  in  the  frame  of 
mind  where,  if  it  was  a  matter  of  im- 
portance to  you  in  your  own  afTairs,  away 
from  here,  you  would  pause  and  hesitate 
before  acting,  then  you  have  a  reasonable 
doubt."  At  the  conclusion  of  the  tiiargc 
counsel  for  defendants  saidi  "I  ahould  lilia 
tbat  the  court  say  a  little  more  on  the  n-a- 
eonable  doubt,  as  1  believe  it  was  limited 
only  to  a  moral  certainty.  That  is  the  only 
sentence  I  heard  about  that."  The  argu- 
ment here  is  that  the  instruction  as  given 
Is  faulty,  because  the  court  did  not  tell 
the  jury  that  the  government  must  prove  its 
case  against  defendants  beyond  a  reason- 
able doubt.  Ah  we  resd  the  charge,  it  meant 
nothing  less  than  that,  and  wss  suffirientlj 
favorable  to  defendants.  Miles  v.  United 
States,  103  U.  S.  304,  309,  312,  26  h.  ed. 
4S1,  483,  484;  Hopt  v.  UUb,  120  U.  8.  430, 
438,  440,  30  L.  ed.  708,  711,  712,  7  Sup. 
Ot.  Rep.  614;  Dunbar  v.  United  States,  ISS 
U.  S.  I8S,  199,  39  L.  ed.  390,  395,  15  6<ip. 
Ct.  Rep.  326;  CofOn  v.  United  SUt«s.  156 
U.  8.  432,  460,  39  L.  ed.  481,  493.  15  Sup. 
Ct.  Rej.  194;  Cochran  v.  United  Statea, 
167  U.  S  8B6,  299.  39  L.  ed.  704,  708,  16 
Sup.  Ct  Rep.  628;  Davis  v.  United  Stales, 
160  U.  6.  469,  487,  40  L.  ed.  499,  MS,  16 
Sup.  Ct  Rep.  353;  Allen  v.  United  Stat**. 

164  U.  S.  492,  600.  41  L.  ed.  S£8,  630,  IT 
Sup.  Ct.  Rep.  164;  Duulop  v.  United  Slalea. 

165  U.  S.  4BB,  502,  41  L.  ed.  799,  ROt.  IT 
Sup.  Ct.  R«p.  376. 
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S.  Error  la  aasigned  beeauie  the  court 
refiucd  t«  oharge  tha  Jut7,  as  requested, 
(o  the  effect  th&t  il  they  ahould  believe  from 
the  evidence  th»t  defer.danta,  after  the  girb 
came  to  Chicago  from  Milwaukee,  refuied  to 
accept  them,  and  voluntarily  abandoned 
their  eril  intention  and  retuaed  1571]  to 
carry  out  the  illegal  purpose,  no  oSenae 
ogainat  the  laws  of  the  United  States  waa 
committed.  It  is  argued  that  the  end  and 
object  of  the  act  is  to  prerent  immorality 
and  tralGckins  in  giria,  and  not  the  mere 
act  of  transportation.  But  we  thinlt  that 
by  the  plain  language  of  the  atatute,  the 
offense  is  complete  wbeo  "any  auch  woman 
or  girt  ihall  be  transported  in  interstate  or 
foreign  commerce,  or  in  any  territory  or 
tbe  District  of  Columbia"  as  a  rcault  of 
any  of  the  criminal  acts  previously  de- 
scribed. The  suggestion  that  the  law  con- 
templatee  a  tooua  penitentia  for  defendant, 
after  the  journey  is  ended  and  the  woman 
or  girl  has  been  brought  to  the  intended 
dewtinatlon  within  the  walls  of  a  house  of 


DnmaK«a  —  treBpass  —  fiilnni  proOU. 

E.  Loss  of  future  profits  (these  being  rea- 
sonably certain  and  proved  with  reasonable 
exactitude)  forms  a  proper  element  (or 
consideration  in  awarding  compensatory 
damages  for  a  trespaaa  resulting  in  the  de- 
struction of  a  building,  with  consequent 
interruption  of  a  going  business. 
[For  other  cases,  see  AmaEes,  Tl.  t.  In  Dl- 

■eat   Sup.   Ct.    ieOS.1 
Mnfiter  and  servant  —  llubllltj'  of  mas- 
ter   to   tblrd    person    —   Independent 


3.  A  general  contractor  engaged  in  buttd- 
ing  a  party  wall  under  the  direction  of  an 
agent  of  one  of  the  adjoining  owners  is 
not  an  independent  contractor,  for  whose 
negligence  the  owners  would  not  be  respon- 
sible. 
[For  other  cases,  see  Uaster  and  Bervant,  III. 

b.  In  Digest  Sup.  Ct.  1008.] 
Muster  and  servant  ^  liability  of  nuw- 

ter    to    third    person  —  Independent 


JndgneDti  aJBrmed. 


4.  The  doctrine  which  relieves  the  owner 
from  liability  for  negligence  of  an  independ- 
ent contractor  does  not  apply  where  tbe 
work  that  the  contractor  is  to  do  of  itself 
amounts  to  a  nuisance,  or  necessarily  oper- 
ates to  injure  or  destroy  the  property  of  a 
third  person. 
[For  other  esse*,  see  Master  and  Bervnot.  III. 

b,  in  Disest  Bup.  Ct  1W8.1 

[No.  173.] 

JACOB   WEINMAN   and   Joseph   Bamett,     .        ,  ,  ™   .»,.     r,    ,.  .  ^  ^ 

and  Ivan  Onintfeld  and  M.  *.  Flourn^    ^^P"^  J'""*'^  20   1IH4.    Decided  Febru- 
Their  Suretiet,  PWa.  in  Err.,  "T  **-  !»"■ 

IN  EHROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which,  on  a  third  appeal,  aBirmed, 
with  a  slight  modification,  a  judgment  of 
the  District  Court  of  Bernalillo  County,  in 
that  territory,  in  favor  of  plaintiffs  in  a 
negligence   suit.     Affirmed. 

See  same  case  below,  first  appeal,  IS  N. 
M.  £26,  82  Fac.  360 ;  second  appeal,  16  N. 
M.  es,  24  L.R.A.(ff.S.)  423,  103  Fac.  782; 
third  appeal,  10  N.  M.  302,  121  Fac  38. 

The  tacts  are  stated  in  tbe  opinion. 

Mr.  Nelll  B.  Field  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error; 

The  bill  of  particulars  used  to  refresh 
the  memory  of  a  witness  failed  to  meet  the 
requirements  established  by  the  decisions  ot 
this  and  other  court*  and  by  elementary 
writers  on  Uie  law  of  evidence. 

1  Greenl.  Ev.  |  436;  1  PhilUpps,  Ev.  280; 


RICHARD  DE  PALHA  and  Bernard  Ruppe. 
(Bee  S.  C.  Reporter's  ed.  671-676.) 


Joint  tort  feasors  —  Bdjolnlnc 

— GonatrnclloD  ot  pnrty  wall  —  dam< 

■ge  to  tenant, 

I.  A  contract  between  the  owner  of  de- 
mised premises  and  an  adjoining  owner  for 
the  construction  of  a  party  wall,  which  can- 
not be  carried  out  according  to  its  terms 
without  entry  upon  the  demised  premises 
and  an  undermining  ot  the  tenant's  wall, 
is  evidential  of  the  landlord's  command  or 
approval  of  the  trespass  upon  the  tenant's 
possession,  committed  by  the  adjoining 
owner  or  his  servants  in  the  performance 
of  the  contract,  so  as  to  render  the  land- 
lord liable  severally  or  jointly  with  the  ad- 
joining owner  In  an  action  bj  the  tenant  for 
the  resulting  damage. 
[For    oEher   cases,    see   Joint   Creditor*   and 

Debtors.    ID    Digest    Sup.    Ct.    IMS.] 


Note. — On  tlie  liability  of  landlord  wher« 
tenant's  property  Is  damsged  through  in- 
terference with  party  wall  by  adjoining 
owner  under  agreement  with  landlord— sec 
note  to  the  above  case  in  the  New  Mexico 
supreme  court  as  reported  in  24  L.ILA. 
(K.8.)  424. 

On  damage*  for  tort  a*  affected  by  lo*« 
of  profits — see  note  to  Wallace  v.  Pennsyl- 
vania R.  Co.  62  L.ILA.  3S. 


As  to  who  i*  an  independent  contractor — 
see  notes  to  Richmond  v.  Sitterding,  SB 
L.B.A.  445,  Knicely  t.  West  Virginia  Mid- 
land R.  Co.  17  L.H.A.(N.8.)  S71. 

As  to  liability  ot  employer  tor  acts  ot 
independent  contractor  where  injury  is 
direct  result  of  work  contracted  for — see 
note  to  Thomas  *.  Harrington,  66  L.ILA. 
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1  Wlgmore,  Ev.  gg  744,  7S3;  Tniurftnce  Cos.  Wallace  v.  HarmaUd,  44  Pa.  4B2;  Riggi  *. 

W.  Weidea,  14  Wall.  376,  20  L.  ed.  8B4)  Batea  Ta;loe,  9  Wheat.  483,  6  L.  ed.  140;   Fric« 

».  Preble,  151  U,  S.  149,  38  L.  ed.  106,  14  v.   Tallman,    1    N.   J.   L.   447;    Wyckoff   t. 

Sup.  Ot.  Rep.  277;  Norwalk  ex  rel.  Fawcett  Wyckoff,  16  N.  J.  Eq.  401;  Wilke  v.  Wilke, 

W.  Ireland,  68  Conn.  1,  36  AtL  804;  Curtis  Z8   Wia.  29S;   Bagley   v.   McMickle,  9   Cal. 

r.  Bradley,  66  Coon.  99,  28  L.  R.  A.  143,  48  430;  Gugina  v.  Van  Gorder,  10  Mich.  623,  82 

Am.  St.  Rep.   177,  31  Atl.  591;    PeUraou  Am.  Dee.  56. 

Bnw.  V.  Mineral  King  Fruit  Co.  140  Cal.  There  waa  no  BUggeation  of  auy  right  to 

824,  74  Pac.  162.  punitive  damage!  in  the  caae,  and  therefore 

Tliere  Is  a  reasonable  probabili^  that  the  the  effort  to  create  this  impresBion  waa  un. 

evidence  of  damage  to  goods  not  entirely  justifiable  and  prejudicial, 

deitroved  tainted  the  entire  verdict.  4    Sutherland,    Damages,    1030,    1033;    3 

Hopt  V.  Utah,  120  U.  8.  431,  438,  30  L.  ed.  Wlgmore,  Ev.  g  172S. 

700,  711,  7  Sup.  Ct.  Hep.  814;   Waldron  v.  The  evidence  of   Mr.   Ruppe's   efforts   to 

Waldron,  166  U.  B.  361,  384,  39  L.  ed.  463,  find  another  location  was  intended  to  fortify 

469,  16  Sup.  Ct.  Rep.  383 ;  Throckmorton  v.  the  claim  (or  loss  of  profit,  but  the  effect  of 

Hott,  180  U.  8.  652,  568,  45  L.  ed.  663,  671,  it  was  to  permit  Mr.  Ruppe  to  express  his 

El  Sup.  Ct.  Rep.  474,  opinion  upon   various  matters  as  to  which 

It   is   not   without   significance   that  the  opinion   evidence   waa   not   admiuible,   and 

cash  book  ia  offered  as  original  evidence  to  to  put  before  the  jury  Mr.  Kuppe's  views 

corroborate   the   testimony    of   the   witness  with  reference  to  collateral  matters  which 

Rupps  that  during  six  and  one-half  month?  the  jury  could   not  properly  consider,   and 

of  his  occupation  of  the  Weinman  building  which  were  of  no  probative  value.     If  the 

his  total  cash  receipts  were  (14,186.31,  and  loss  of  profits  depended  upon  proof  of  tlieae 

that  bis  gross  profit  on  those  aalea  was  <5,-  mutters,  upon  which   Mr.   Buppe  was   per- 

674Ji2,  and  that  from  a  atock  of  merchandise  mitted  to  express  an  opinion,  then  such  lost 

returned  for  taxation  under  oath  by  Father  profits  were  not  recoverable  because  they  are 

Di  Palms  which  gave  the  average  value  of  too  speculative,  uncertain,  and  too  remote, 

merchandiae  during  the  year  at  t1,200,  and  dc^pend  upon  proof  of  things  which  are 

Oiaccomini    v.    Bulkeley,    61    Cal.    260:  not  susceptible  of  proof. 

Paola  Gas  Co.  v.  Paola  GIbeh  Co.  66  Kan.  Karbach  v.  Fogel,  63  Neh.  601,  88  N.  W. 

614, 64  Am.  St.  Rep.  608,  44  Pac.  621 ;  Boston  gOO. 

&  A.  R.  Co.  V.  O'Reilly,  168  U.  S,  314,  39  L.  The  admissibility  of  these  opinions  must 

ed.  1006,   16   Sup.   Ct.  Rep.  830;   Miller   v.  be   determined  upon   the  principles   applie- 

Wilkea-Barre  Gas  Co.  20B  Pa.  254,  56  Atl.  able  to  the  admissibility  of  the  opinions  of 

074.  nonprofessional  witnesses,  rather  than  upon 

A  partnership  may  not  ignore  the  require-  those    which    govern    the    admissibility    of 

ments  of  the  statute  in  keeping  a  record  of  teatimony    of   experts,   but    it    is    perfectly 

il«  transactions,  and  then  be  permitted  to  clear  that  they  were  not  admissible  under 

use  ai  evidence  a  record  which  falla  short  either,  and  that  the  trial  court  was  not  at 

of  such  requirements.  liberty  to  say,  as  a  matter  of  law,  that  Mr, 

Demrant  v.  Cerillos  Coal  R.  Co.  178  U.  Ruppe,  or  any  other  witness,  could  give  his 

S.  40B,  44  L.  ed.  1127,  20  Sup.  Ct  Rep.  967,  opinion  about  such  matlers. 

SO  Mor.  Min.  Rep.  673.  3  Wigraoie,  Ev.  SS  1917  et  seq.;   Rogers, 

Damages  must  be  proved,  and  not  left  to  Expert  Teatimony,  gS  1  et  aeq.;  F?Tguson  v, 

conjecture  by  the  jury.  Hubbell,  97   N.   Y.   607,  49   Am.  Rep.   644; 

Central  Coal  k  Coke  Co.  v.  Hartman,  40  person  v.  Alaska  Pacific  8.  S.  Co.  61  Waah. 

C.   C.   A.   244,   111   Fed.    102;    Bristol   Belt  ^^f,,  130   Am.  St.  Rep.  1117,  99  Pac.  753; 

Une  R.  Co.  V.  Bullock  Electric  Mfg.  Co.  101  Schmieder   v.    Barney,    113    U.    S.    «45.   28 

Va.662,  44  8.  E.  893;  McSherry  Mfg.  Co.  V.  l.    ed.    1130,   5    Sup.    Ct.    Rep.   024;    Mil- 

Dowagiac  Mfg.  Co.  89  C.  C.  A.  28,  180  Fed.  ,,„,j^  ^  gt    p,  r_  Qo.  v.  Kellogg,  94  U. 

962;  Philp  V.  Nock    17  Wall.  482,  21  L.  ed.  g   ,gg   ^^  l.  ^  266;   Franklin  P.  Ins.  Co. 

BID;   Seymour  v.  McCormick,  16  How.  480,  q                     p         g 

489,  490,  14  L.  ed.  1024,  1028.  .  uru.er,  .w  in    . 

V         ■       -ir     T,           .     u    it     _    *  Counsel  was  also  permitted,  over  the  obiec 

Aaaumins  Mr.  Ruppe  to  be  the  most  up-  _.          ...   ,.-     ,                          ■■!,■. 

right  and  conscientious  of  men.  i.  it  safe  to  "™  °*  f"""^'  '»   ""■■•   P^^'-tontly   to 

eaSilish   a   rule   of   evidence   which    would  P'O.PO""'!    question    to   the   witness   Buppe 

open  the  way  for  the  perpetration  of  frauds  "I"**   "uggMted   the   answers  desired,   and 

such  aa  would  be  poaaible  of  accomplishment  "'>'<:*'  "ioUted  settled  principles  to  such  a 

by  a  dishonest  man  in  his  sltuationT  d^ree   as   amounted   to   an    abuae   of   dis- 

IWigmore,  Ev.  JS  1198  et  seq.;  Broadwell  cretion  by  the  trial  judge. 

T.  Btilea,  8  N.  J.  L.  58;  The  Count  Joannes  1  Wigmorc.  Ev.  §g  768  et  seq.;  Soutbweat- 

T.  Bennett,  6  Allen,  189,  81  Am.  Dec.  738;  ern  Brewery  k  Ice  Co.  v.  Schmidt.  226  U.  8. 

Far'ker  t.  Kane,  4  Wis.  1,  6S  Am.  Pee,  283j  162,  07  L.  ed.  170,  33  Sup.  Ct.  Rep.  68. 

1*4  ^-,    m  V,  9- 
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Tbt  eoDStnictioB  of  the  pa,Ttj  wail  did  not 
necesurily  involve  ■  treBp^si. 

Bidge  T.  Railroad  Tranafer  Co.  66  Mo. 
App.  138;  Northern  Trust  Ca  v.  Palmer, 
171  111.  383,  40  N.  E.  655;  1  Taylor,  Land. 
A  T.  S  174;  Proud  v.  Uollis,  1  Bam.  &  C.  8; 
PealcT  t.  Watta,  7  Meet,  t  W.  flOl,  10  L.  J. 
Excb.  N.  S.  229;  Shaw  T.  Cummiakey,  7 
Pick.  76;  IVteraon  v.  Edmonaoo,  5  Harr. 
(Del.)   378. 

There  ii  auch  a  conflict  in  the  vaiioua  parts 
ol  the  charge  aa  rendera  it  practically  certain 
that  the  jury  did  not  understand  and  could 
not  extract  from  the  charge  any  detlnite 
rule  with  reference  to  the  measure  of  dam- 
ages. 

Karbach  t.  Fogel,  63  Neb.  601,  88  N.  W. 
660;  Hayden  v.  Florence  Sewing  Mach.  Co. 
64  N.  Y.  226;  Howard  v.  iStillwell  &  B.  MfR. 
Co,  138  U.  S.  808,  36  I.,  ed.  150,  11  Sup.  Ct. 
Kcp.  500;  3  Sutherland,  pamages,  3d  ed.  S 
864;  Shafer  T.  Wilson,  44  Md.  268;  Caeper 
\:  Klippen,  61  Minn.  353,  62  Am.  St.  Rep. 
«i04,  63  N.  W.  737;  Des  AllemandB  Lumber 
Co.  V.  Morgan  City  Timber  Co.  117  La.  1, 
41  So.  .^32;  Silurian  Mineral  Springs  Co. 
V.  Kuhn,  65  Neb.  646,  91  N.  W.  508;  Doug 
UsB  V.  Ohio  River  R.  Co.  61  W.  Va.  623,  41 
S.  K.  ail;  Paquin  V.  St.  Louis  &  S.  R.  Co. 
00  Mo.  App.  118;  Griffin  v.  Colver.  16  N.  Y. 
489,  89  Am.  Dec.  718;  Butler  v.  Collina.  12 
Cal.  457;  Ft.  Pitt  Gaa  Co.  v.  EvansvLlle 
Contract  Co.  69  C.  C.  A.  381,  123  Fed.  63; 
Wehle  V.  Haviland,  69  N.  Y.  448;  1  Sedgw. 
Damage*,  7th  ed.  128;  Cincinnati  Siemenn- 
Llingren  Gas  Illuminating  Co.  v.  Western 
Siemena-Lungren  Co.  152  U.  S.  200.  38 
L.  ed.  411,  14  Sup.  Ct.  Rep.  623;  Central 
Trust  Co.  V.  Clark,  34  C.  C.  A.  354,  92  Fed. 
2113;  Dietrich  v.  Rumsey,  45  111.  200. 

As  between  defendants  in  error  and  plain- 
tiff in  error  Weinman,  defendants  in  error 
had  a  right  to  sue  in  contract  for  a  breach  of 
the  covenant  for  quiet  enjoyment  which  is 
implied  by  tha  law  from  the  relation  of  land- 
lord and  tenant,  or  to  sue  in  tort  as  they 
did,  but  in  either  case  the  measure  of  dam- 
age was  the  same,  and  as  it  will  hardly  be 
contended  that  Barnett  could  be  properly 
joined  as  a  defendant  in  a  suit  on  the  cove- 
nants of  a  lesae  to  which  he  was  not  a  party, 
it  must  follow  that  the  bringing  of  this  suit 
was  an  election  by  the  defendants  in  error  to 
waive  the  breach  of  their  contract  righta. 
The  great  weight  of  authority  supports  the 
contention  that,  by  the  eviction  relied  on, 
the  relation  of  landlord  and  tenant  ceased 
to  exist  and  the  rights  of  the  parties  became 
immediately  flzed. 

Skally  V.  8but«,  132  Haw.  370;  Interna- 
tional Trust  Co.  T.  Schumann,  158  Mass. 
291,  38  N.  E.  609;  3  Sutherland  Damages, 
3d  ed.  S  864. 

The  giving  of  two  or  more  inatructlong 
5S  It.  «d. 


which  are  ineonoistent  with  each  other  ii 
calculated  to  mislead  the  jury  and  leava 
them  in  doubt  as  to  the  law. 

Brown  v.  McAllister,  39  Cal.  677;  Hoben 
V.  Burlington  k  M.  River  R.  Co.  20  Iowa. 
667;  Haight  v.  Vallet,  89  Cal.  245,  23  Am. 
St.  Rep.  466,  26  Pac.  897;  Bank  of  Metro|» 
olis  V.  New  England  Bank,  0  How.  212,  12 
L.  ed.  409. 

The  court  should  have  given  the  caution- 
ary instruction  requested  with  referenoe  to 
the  testimony  of  Mr.  Ruppe. 

Ward  V.  Brown,  63  W.  Va.  227,  44  8.  E. 
488;  Whitetord  v.  Burckmycr,  1  Gill,  127. 
30  Am.  Dec  640;  Harrison  v.  Rowan,  3 
Waah.  C.  C.  580,  Fed.  Cas.  No.  6,141;  Beur- 
mann  v.  Van  Buren,  44  Mich.  496,  7  N.  W. 
G2. 

Plaintiffs  in  error  are  not  liable  for  the 
defective  execution  of  the  party-wall  agree- 
ment. Grande  was  an  independent  eon- 
Casement  V.  Brown,  MS  U.  S.  616,  37  L. 
ed.  582,  13  Sup.  Ct.  Rep.  672;  Chicago  v. 
Itobliins,  2  Black,  418,  17  L.  ed.  298;  North- 
em  Transp.  Co.  v.  Chicago,  99  U.  S.  636, 
26  L.  ed.  336;  Sulzbacher  v.  Dickie,  61  How. 
Pr.  600;  Norwalk  Gaslight  Co.  v.  Norwalk, 
63  Conn.  496,  28  Atl.  32;  Conners  v.  Hennes- 
sey. 112  Mass.  90;  Engel  v.  Eureka  Club, 
137  N.  Y.  100,  33  Am.  St.  Rep.  693,  32  N. 
E.  1052 :  Dillon  v.  Hunt,  106  Mo.  154,  24 
Am.  St.  Rep.  374,  16  8.  W.  616;  Chariest  v. 
Rarfkin,  66  Am.  Dee.  642,  note;  Gilmore  t. 
DriscoU,  122  Mass.  199,  23  Am.  Rep.  812, 
14  Mor.  Min.  Rep.  37. 

Mr.  F.  E.  Wood  argued  the  cause,  and. 
with  Messrs.  Owen  N.  Marron  and  A.  B. 
McMillen,   Died   a  brief   for   defendants   in 

The  owner  of  leased  premiaes,  contract- 
ing with  a  stranger  to  undermine  the  tcnant'a 
wall,  hocomes  liable  equally  with  the  stran- 
ger to  the  tenant  for  resulting  damagea. 

Wertheimer  v.  Saunders,  flS  Wis.  573,  37 
I,.R.A.  149.  70  N.  W.  824.  2  Am.  Meg.  Rep. 
480:  Ellis  v.  Sheffield  Gas  Consumers'  On. 
2  El.  &  Bl.  787.  2  C.  L.  R.  240,  23  I..  J.  Q.  B. 
N.  S.  42,  18  Jur.  146.  2  Week.  Rep.  19.  19 
Eng.  Rill.  Cas.  180;  Bobbins  v.  Chicago,  4 
Wall.  679,  18  L.  ed.  432;  St.  Paul  Water 
Co  V.  Ware,  IB  Wall.  676.  21  L.  ed.  488; 
Dalton  V.  Angus,  L.  R.  6  App.  Cas.  820, 
50  L.  J.  Q.  B.  N.  S.  689,  44  L.  T.  N.  S.  844. 
30  Week.  Rep.  191,  14  Eng.  Rul.  Cas.  769. 

Where  a  trespass  results  in  the  destruc- 
tion  of  a  building  and  consequent  intermp- 
tion  of  a  going  business,  future  profits  thus 
lost  may  be  recovered  as  an  element  of  dam- 
agM. 

Wicker  v.  Hoppock,  6  WaU.  90,  18  L. 
ed.  763;  Allison  v.  Chandler,  11  Mleh. 
642;    Snow    t,    Pulitzer,    142    N.    Y.    270. 
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36  N.  E.  IDSQi  3  SutberUnd,  DamagM, 
IH;  1  Sedgw.  Damage*,  8th  ed.  |  ISX; 
ChapmaD  V.  Kirbj,  49  lU.  SIO;  Wood, 
Laod.  &  T.  7S2;  Shaw  v.  HoSmaD,  2S  Mich. 
Ifi2;  Hawthorne  v.  Siegel,  88  Cal.  169,  22 
Am.  6t.  Bep.  291;  Anvil  Mm.  Co.  t.  HDmble, 
163  U.  S.  G49,  38  L.  ed.  817, 14  Sup.  Ct.  Rep. 
B7S,  18  Mar.  Uin.  Bep.  98;  Bhafer  t.  Wilaon, 
44  Md.  268i  Scjfert  v.  Bean,  S3  Pa.  4G0; 
Olaaa  y.  Oarber,  6S  Ind.  336;  Qibaoii  v. 
nwher,  08  Iowa,  20,  2S  K.  W.  914;  Ooebel 
T.  Hough,  26  Minn.  252,  2  N.  W.  847. 

No  queation  relating  to  the  aufficienc;  of 
tba  booka  of  account  aa  evidence  is  before 
thla  court  for  review. 

South  weatem  Brewery  &  Ice  Co.  v. 
Bebmidt,  226  U.  S.  1B2,  S7  L.  ed.  170,  33  Sup. 
Ct.  Bep.  68;  Sant«  Fe  Count7  v.  New  Mexico, 
2IS  U.  8.  296,  64  L.  ed.  202,  30  Sup.  Ct.  Rep. 
111. 

Mr.  Justice  Pllney  deliveTed  the  opinion 
of  the  court: 

In  November,  1901,  Weinmen,  one  of  the 
plaintifTg  in  error,  being  the  owner  of  a 
building  and  lot  of  land  in  Albuquerque, 
New  Mexico,  leased  them  to  defendants  in 
error  for  a  term  of  two  ;eara,  to  commence 
In  December,  following.  They  entered  into 
poaseaeion,  and  occupied  and  uaed  the  build- 
ing In  their  busineaa  of  preecription  and 
retail  druggiata.  Plaintiff  in  error  Bamett 
waa  the  owner  of  an  adjoining  lot  and 
building.  Some  time  in  May  or  June, 
1902,  while  the  Weinman  building  waa  oc- 
cupied by  defendants  in  error,  Barnett  took 
down  and  removed  hia  building,  including 
the  wall  adjacent  to  the  Weinman  build- 
ing. The  east  wall  of  the  latter  wna  an 
old  adobe  wall  that  stood  close  to,  but  per- 
haps a  few  inches  away  from,  the  eaaterly 
boundary  line  of  the  lot.  In  May,  1902, 
Weinman  and  Bamett  entered  into  an 
agreement  in  writing,  whereby  Bamett  waa 
to  eonitruct  a  party  wall,  [GTS]  to  stand 
one  half  of  its  full  tbickneaa  upon  each  lot; 
the  footing  courae  to  be  40  inchw  wide;  the 
foundation  wall  to  be  18  inches  thick  from 
the  top  of  the  footing  to  its  full  height, 
where  it  was  to  receive  the  first  floor  joints; 
the  wall  above  that  to  be  of  leas  thickness. 
It  was  stipnlated  that  Bamett  ihould  be 
permitted  to  take  down  any  part  of  the 
eaat  wall  of  the  Weinman  building  as 
might  be  necessary  in  order  to  locate  the 
new  wall  centrally  over  the  property  line, 
and  if,  through  hla  fault,  damage  ahould  he 
done  to  the  Weinman  building,  ha  was  to 
make  It  good.  In  the  exeentton  of  this 
agreement.  It  waa  necessary  to  undermine 
the  eaat  wall  of  the  Weinman  building. 
Barnett  mads  an  agreement  with  one 
Grande,  a  general  contractor,  by  which  the 
Utter  waa  to  do  the  czcKTatioB  aad  st«aa 
7S» 


work  according  to  plana  and  apeelBeationa, 
and  as  directed  by  La  Driere,  a  superintend- 
ent who  was  in  Bamett's  employ.  Urnnda 
proceeded  under  La  Driere's  direction  to 
do  the  work.  It  would  seem  that  the  pur- 
pose waa  to  excavate  for  the  party  wall  in 
sections,  so  that  support  for  the  Weinman 
building  abould  not  at  any  tiioe  be  entirely 
lacking.  On  or  about  June  30th,  the  con- 
tractor having  excavated  for  a  space  about 
6  feet  in  length  along  the  line  between  the 
two  lots  at  the  northeaat  comer  of  the 
Weinman  building,  and  e. -tending  under  tba 
east  wall  of  that  building  for  approximate- 
ly 12  inches,  the  wall  fell,  damaging  the 
stork -in -trade  and  flxturcs  of  defendanta  in 
errar,  Uid  rendering  the  building  untoi- 
Botable.  They  removed  what  remained  of 
tht'ir  stock  and  Bit  urea  to  another  and 
less  desirable  location,  and  carried  on  their 
business  there,  u^  to  the  time  tlieir  lease 
of  the  Weinman  lot  and  building  would 
have  expired  by  its  terms.  After  the  wall 
fell,  Weinman  made  demand  for  the  rent 
payable  by  the  lease  for  the  month  of  July, 
1902,  and,  defendants  in  error  having  re- 
fused to  pay  it,   Weinman  took  poMessloa. 

Defendants  in  error  brought  suit  against 
both  Weinman  [GT4]  and  Bamett  in  the  dis- 
trict court  of  one  of  the  counties  of  the  thea 
territory  of  New  Mexico.  The  action  was  in 
the  nature  of  an  action  of  trcspsss,  and 
damages  were  claimed  for  the  dcstrucUoB 
of  parts  and  injury  to  other  parts  of  the 
stock-in-trade  and  fixtures,  for  the  being 
compelled  to  remove  to  a  leas  favorable  lo- 
cation at  considerable  expense,  and  for  tbe 
loss  of  profits  in  the  businesa.  (There  waa 
also  a  claim  of  damagea  for  eviction  and 
the  loBs  of  the  leaaehold,  but  this  was  after- 
wards abandoned.) 

Anawers  were  filed,  and  there  were  aub- 
sequent  amendments  to  the  pleadings,  bnt 
it  Is  not  necessary  to  recite  then. 

The  action  baa  been  at  least  three  times 
tried  by  jury,  and  three  times  reviewed  by 
the  supreme  court  of  New  Mexico.  Upon 
the  flnt  trial  a  verdict  was  directed  in 
favor  of  defendants,  and  the  supreme  court 
rerened  the  judgment  and  remanded  tbe 
cause  for  a  new  trial.  IS  N.  M.  226,  82 
Pac.  360.  Tbe  second  trial  resulted  In  a 
verdict  and  judgment  for  plaintiffs,  which 
was  reversed  because  compensation  for  loss 
of  profits  and  for  goods  tnjnred  was  in- 
cluded without  sufflcient  evidence  to  sns- 
taln  tbla  part  of  the  recovery.  IS  N.  M.  C8, 
£4  L.B.A.(N.S.)  4S3,  103  Pac.  782.  At 
the  last  trial,  the  proof  waa  to  some  extent 
supplemented,  and  there  waa  a  judgment  in 
favor  of  plaintiffs  for  $7,738,  based  npon 
the  verdict  of  a  jury  for  that  amount.  On 
appeal,  the  supreme  court  found  error 
only  with  respect  to  tke  proof  as  to  dam- 
,  .        It*  V.  B. 
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tged  goodi,  and  required  plaintiffs  to  elect 
whether  the;  would  file  B  remittitur  of 
9770  on  thia  account,  or  submit  to  ft  new 
trial.  16  N.  M.  302,  121  Pac.  3S.  They 
choae  the  former  alternative,  and  the  judg- 
ment was  affirmed  for  the  reduced  amount. 
The  present  writ  of  error  waa  then  sued 
out 

The  record  is  Toluminous.  In  the  terri- 
torial supreme  court,  lOS  aaaignroenta  ol 
error  were  flied  in  behalf  of  Bamett  and 
88  in  behalf  of  Weinman.  In  this  court 
the  •salgnmen^B  of  error  are  110  in  number. 
Wo  shall  make  no  [BT6}  effort  to  deal  with 
them  in  detail.  The  points  that  seem  to  re- 
quire mention  are  the  following: 

We  agree  with  the  supreme  court  of  New 
Hezico  that  where  the  owner  of  demised 
premises  makes  a  contract  with  an  adjoin, 
iog  owner  for  the  construction  of  a  party 
wall,  which  contract  cannot  be  carried  out 
according  to  its  terms  without  entry  upon 
the  demised  premises  and  an  undermining 
of  the  tenant's  wall,  and  the  adjoining 
owner  or  his  servants,  in  the  performance 
of  the  contract,  do  commit  such  a  trespass 
upon  the  tenant's  possession  and  undermine 
the  wall,  the  contract  is  evidential  of  a 
command  or  approval  of  the  trespass  by  the 
landlord,  such  as  to  render  him  liable 
severs  11;,  or  jointlj  with  the  adjoining 
owner,  in  an  action  by  the  tenant  lor  the 
resulting  damages.  Lovejoy  v.  Murray,  3 
Well,  1,  S,  IS  L.  ed.  129,  131;  Northern 
Trust  Co.  V.  Palmer,  171  111.  3S3,  368,  49 
N.  E.  S63;  Collins  v.  Lewis,  53  Minn.  76, 
S3,  If)  L.R.A.  822,  fi4  N.  W.  1056;  Snow 
T.  Pulitxer,  142  N.  T.  263,  288,  36  N.  E. 
1059. 

In  our  opinion,  the  court  correctly  held 
that  where  a  trespass  results  in  tiie  de- 
struction of  a  building,  with  consequent  in- 
terruption of  a  going  businees,  the  loas  of 
future  profits  (tliese  being  reasonably  cer- 
tain and  proved  with  reasonable  exactitude) 
forms  >  proper  element  for  consideration 
in  awarding  compensatory  damages.  Al- 
lison V.  Chandler,  11  Mich.  S43,  6uO;  Scbile 
V.  Brokliahiis,  80  N.  Y.  614,  B20;  Snow  v. 
Pulitier,  142  N.  Y.  203,  270,  36  N.  E. 
1059;  Chapman  v.  Kirby,  49  IlL  211,  210; 
Terre  HauU  v.  Hudnut,  112  Ind.  642,  652, 
13  a.  £.  686;  National  Fibre  Board  Co. 
V.  Lewiston  k  A.  Electric  Light  Co.  95 
Me.  318,  327.  49  Atl.  107G.  And  see  Anvil 
Uin.  Co.  V.  Humble,  1S3  TJ.  S.  G40,  649,  38 
L.  ed.  ^14,  Sir,  14  Bup.  Ct.  Rep.  876;  IB 
Mor.  Min.  Rep.  98;  Brown  v.  Honlst,  74 
N.  J.  L.  601,  614,  68  AtL  150. 

We  agree  also  with  the  court  below  that 
Up<»  the  last  trial  there  was  Intimate 
eridence  upon  which  to  base  an  ftllowanee 
of  damage*  for  loss  of  prt^ta,  and  no  sub- 
stantial error  in  the  ruling!  on  oridUM  or 
B«  I*.  0d.  i 


in   the  instructions   to   the   jury   upon   the 

It  is  contended  that  plaintiffs  in  error 
are  not  responsible  [578]  for  what  was  done 
by  Grande  in  building  the  party  wall  because 
he  was  an  independent  contractor. 

But  the  evidence  showed  that  he  waa  re- 
quired to  follow  the  instructions  of  La 
Driere,  who  was  Bamett'*  agent,  and  that 
La  Driere  was  in  fact  in  charge  of  the 
work.  For  this  reason  it  was  properl; 
held  that  Grande  was  not  an  independent 
contractor.  New  Orteane,  M.  &  C.  R.  Co. 
V.  Manning,  16  Wall.  640,  657,  21  L.  ed. 
220,  223,  7  Am.  Neg.  Cas.  309;  Singer 
Mfg.  Co.  V.  Rahn,  132  U.  S.  618,  623,  33 
L.  ed.  440,   442,  10   Sup.  Ct.  Rep.   175. 

Nor  does  tlie  "independent  contractor" 
doctrine  apply  where  the  work  that  the 
contractor  is  to  do  of  itself  amounts  to  a 
nuisance  or  necessarily  operates  to  injure 
or  destroy  the  property  of  plaintiff.  Chi- 
cago  v.  Bobbins,  2  Black,  418,  426,  17  L. 
ed.  208,  303;  Bobbins  v.  Chicago,  4  Wall. 
657,  678,  18  L.  ed.  427,  432. 

The  other  points  that  are  raised  have 
been  examined,  and  we  And  no  material 
error.  They  have  been  sufficiently  discussed 
in  the  court  below,  and  require  no  partiou- 
lar  mention  here. 

Judgment  affirmed. 


OHIO  TAX  CASES. 


ROBERT  M.  DITTEV,  Frank  E.  Hunn,  and 
Christian  Pabst,  as  the  Tax  Commission 
of  Ohio,  and  the  Tai  Commission  of  Ohio. 
(No.  842). 

MARIETTA.  COLUMBUS,  A  CLEVELAND 
RAIIJIOAD  COMPANY,  Appt., 

DAVID  S.  CREAMER,  Treasurer  of  SUte  ol 
the  State  of  Ohio;  Edward  M.  Fulling- 
ton.  Auditor  of  State  of  tlie  State  of 
Ohio;  Timothy  S.  Hogan,  Attorney  Gen- 
eral of  the  State  of  Ohio;  Robert  M.  Dit- 
tey,  Frank  E.  Munn,  and  Christian  Rabat, 
as  the  Tax  Commission  of  Ohio,  and  tha 
Tax  Commission  of  Ohio.     {No.  643). 

{See  8.  C.  Reporter's  ed.  678-6S4.) 
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Ohio  Constitution  a,a  being  confiscatory  and 
oppreeaive  merely  becaute  in  uolated  oaiea 
nich  law  may  impoie  a  hardship. 
{For  otbcr  eaics.  Ma  CoDBtltatloaal  I«W,  IV. 

b,  6.  in  Digest  Sup.  Ct  1908.] 
OonatltnUoiial    law   —   due    proceM    of 

I»w  —  prlvllece  tax. 

2.  Railway  franchises  cannot  be  said  to 
be  value! eas,  so  as  to  make  the  tax  imposed 
by  102  Ohio  Iawi,  2E4,  upon  gross  earn- 
ings, invalid  as  confiscatory  and  taking 
pnnMrty  without  due  process  of  law,  mere- 
ly Mcauae  the  present  earninge  of  the  rail' 
ways  are  not  sufficient  to  pay  more  than 
can  be  derived  from  legitimate  hiah  grade 
inveatment  securities  readily  available  on 
the  market,  or  may  even  not  be  sufficient 
to  pay  operating  expeneea. 

[For  other  cases,  see  Constltatloaal  Law,  IV. 

b,  S.  Id  Digest  Snp.  Ct  1908.] 
Oonatltatlonal   law  —  eqaal   protection 

of  the   l«wB  —  dlBcrtm  I  nation  —  ex- 

cLie  tax  ^  claaal  flea  Hon, 

3.  Railway  eompaniea  doing  business  in 
the  atate  are  not  arbitrarily  disciiminated 
against,  contrary  to  the  unilorniity  and 
•quality  provisions  of  the  Ohio  Conetitu- 
tioD,  or  the  equal  protection  of  the  laws 
clause  of  the  14th  Amendment  of  the  Con- 
■Utution  of  the  United  BUtes,  by  the 
•xeise  tax  imposed  apon  grass  aamings  by 
102  Ohio  Laws,  224.  because  it  doea  not  in- 
clude all  other  public  utilities  carryini;  uii 
business  within  the  atate,  or  because  those 


iror  other  csaes.  see  CoDStltatlODBl  Law,   IV. 
a,  4,  Id  Digest  Bcp.  Ct  leOS.] 

Oommerce  —  stats  taxation  —  railway 

4.  An  intention  to  tax  the  recelpta  from 
forMgn  commerce  will  not  be  imputed  by 
the  Federal  courts  to  the  Ohio  legislature 
when  enacting  102  Ohio  Laws,  224,  fmpoaing 
on  exciae  tax  upon  the  groas  receipts  of 
railway  eompaniea,  because  such  commerce 
[a  not  expreaaly  excepted  by  the  provisiona 
of  II  83,  S8,  wnich  provide  for  ascertaining 
the  railway  earnings  "from  whatever  source 
derived,  for  business  done  within  this  atate, 
excluding  therefrom  all  earnings  derived 
wholly  from  interstate  business,  or  busi- 
ueaa  done  for  the  Federal  government."  in 
view  of  tbe  intent  indicated  in  g  07,  to 
take  into  consideration,  for  the  purpose  of 
measuring  the  tax,  only  tbe  earnings  upon 
iutraatate  business,  and  of  the  absence  of 
any  decision  of  the  Ohio  courts  calling  for 
a  different  construction. 
[For  Otbcr  cases,  see  Commem,   III.  d,  B,  Id 
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taxation — see  note  to  Bacon  v.  State  Tax 
Comra.  60  L.B^.  341. 

On  corporate  taxation  and  the  commerce 
qUnse — see  note  to  Sandford  t.  Poe,  60 
I.Jt.A.  641. 

Generally,  on  statutes  part  valid  and  part 
invalid — ■••  notes  to  Titusville  Iron  Works 
T.  Keystow  Oil  Co.  1  L.R.A.  36S;  and  Fay- 
ette County  V.  Poopla's  k  •  D.  Bank,  10 
T..R.A.  IDS. 

r*s 


Commerce    —    state    taxation    —    ^ro— 

railwai'   receipts. 

6.  Amending   a   state    law    impoaing   aa 

excise  tax  on  gross  railway  aarnings  so  as 
to  exclude  interstate  earnings  from  the  com- 
putation, while  making  a  corresponding 
increase  in  the  tax  deciiual,  is  not  of  itseU 
luQicient  evidence  of  an  unlawful  effort  to 
burden  a  privilege  that  ia  not  a  proper  sub- 
ject of  atate  taxation. 
[For  other  cnsen.  Hn>  CoiDDierce.  III.  d,  B.  In 

Dleeat  aup.  C(.    lUOti.l 
Taxes  —  Bnlforiiilly  --  iloubte  taxation. 

6.  Tlie  exaction  from  railway  eompaniea 
by  102  Ohio  Laws.  224,  of  an  excise  Ux  of 
4  pi'r  cent  On  tbeir  groas  intrastate  earn- 
ings ill  addition  to  th,:  taxation  of  their 
propcity  is  not  lai-king  in  tlie  uniformity 
required  by  the  atate  Constitution,  as  bein^ 


e  Taxes.  1.  b,  1,  In  DIxmc 


Statute  —  when   Invalidity  may  be  as- 
sailed —  Invalid  In  part. 
7.  Tbe  pi^sible  unconstitutional i^  of  tbe 

Senalties  imposed  by  102  Ohio  Laws,  224, 
jr  withholding  the  excise  tax  levied  bj 
that  statute  upon  gross  railway  earnings, 
will  not  be  considered  in  actions  which 
do  not  involve  any  present  attempt  to  en- 
force sucli  penalties. — especially  in  view  of 
the  declaration  of  S  100  aa  to  the  aeverabil- 
ity  of  the  various  sections  and  parts  of  sec- 
tions of  tliHt  act. 

[For  oilier  casei.  see  Stitntea,  I.  d,  S;  1.  d.  4. 

In    Dlgeat   Sup.  Ct    1908.) 

[Nos.  S42  and  643.] 

Argued    January    7,    1014.      Decided    Feb- 
ruary 24,  1914. 


District  of  Ohio  to  review  decrees  refusing 
to   enjoin   the   collection   of   an   excise   tax 
upon  gross   railway   earnings.     Affirmed. 
See  same  case  below,  203  Fed.  637. 

Statement  by  Mr.  Justice  Pitney: 
Tlese  suits  were  brought  in  tbe  United 
States  district  court  for  the  southern  dis- 
trict of  Ohio  (eastern  division)  by  appel- 
lants, which  are  Ohio  railroad  eorporationa, 
to  enjoin  the  certiHcation  and  collection  by 
appellees  of  a  tax  which  the  state  was  seek- 
ing to  enforce  upon  the  privilq;e  of  carry- 
ing on  buaincsa  in  that  state.  This  tax 
appellants  claimed  to  be  in  violation  of  the 
due  process  and  equal  protoction  clauses  of 
the  14th  Amendment,  and  of  tbe  commerce 
clause  of  the  Federal  Constitution,  and  also 
of  the  preamble  and  f|  i  and  19  of  the 
Ohio  Constitution. 

A  restraining  order  was  allowed  by  th« 
district  court,  and  afterwards  appellants 
motions  for  temporary  injunctions  came  on 
for  hearing  before  three  judgea,  of  whom 
ooa  WM  a  circuit  judge,  pursuant  to  |  200 
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tf  th«  Judiciai  Code  (36  SUt.  at  L.  1162, 
oh>p.  231,  U.  S.  Comp.  SUt.  Supp.  1911, 
p.  236),  whicb  neat  into  effect  ahortly  liter 
tbe  bills  were  tiled.  Xbe  two  cum  were 
argued  and  considered  together,  upon  the 
facta  averred  in  the  bills,  which  were,  for 
tbe  purposes  of  the  motiona,  conceded  to  be 
true  by  appelleea,  and,  after  consideration, 
the  temporarf  injunctions  were  refuted. 
203  Fed.  637. 

Appellants  come  direct  to  this  court,  un- 
der tlie  Hame  section  of  the  Code. 

TIm  tax  law  in  question,  the  validity  of 
which  is  attaciied  generally,  and  alio  spa- 
cially  in  its  application  to  appellants,  waa 
oucted  in  its  present  form  May  31,  IBll. 
102  Uhio  LawB,  224. 

It  created  a  tax  cammiBsioD,  with  deSned 
powers,  and  prescribed  various  taics,  some 
upon  property  and  others  upon  franchises 
and  privilegea,  with  sundry  provisions,  penal 
and  otherwise,  for  the  collection  thereof. 
Some  of  (5791  these  taxes  were  new  in 
Ohio  law,  others  were  carried  over  from 
previously  exieting  statutes. 

The  tax  here  in  question  is  limited  in  ita 
operation  to  certain  lines  ot  quasi  public 
business,  specifically  named  in  the  act  and 
therein  referred  to  aa  "public  utilities,"  in- 
cluding railroads. 

As  applied  to  railroads,  the  act  requires 
the  filing  with  the  tax  commission,  by  each 
railroad  doing  business  in  the  state,  of  a 
statement,  on  or  before  September  1,  setting 
forth,  among  other  things,  its  "entire  groes 
earnings,  including  all  sums  earned  or 
charged,  whether  actually  received  or  not, 
for  the  year  ending  on  the  30tli  day  ol 
June  next  preceding,  from  whatever  source 
derived,  for  business  done  within  this  state, 
excluding  therefrom  all  earnings  derived 
wholly  from  interstate  business  or  business 
done  for  tbe  Federal  government.  Such 
statement  sliall  also  contain  the  total  grots 
earnings  of  such  company  tor  such  period  in 
this  state  from  business  done  within  this 
sUte."  Sections  SI  and  83  of  act;  ||  G470 
and  6472,  General  Code  of  Ohio. 

It  is  further  provided  that  on  the  Brtt 
Monday  of  October  the  coramission  "shall 
ascertain  and  determine  tbe  gross  earnings 
as  herein  provided,  of  each  railroad  com- 
pany whose  line  la  wholly  or  partially  wltb- 
in  this  state,  tor  the  year  ending  on  the 
30th  day  of  June  next  preceding,  excluding 
therefrom  all  earnings  derived  wholly  from 
interatate  business  or  business  done  for  tbe 
Federal  government  The  amount  to  at- 
certained  by  the  commission  shall  b«  the 
groas  earnings  of  aueb  railroad  company  (or 
such  year."  Section  SB  of  act;  |  (477, 
Qen.  Code. 

The  act  further  providea  that  on  the  first 
IfODday  of  NarembeT  tha  eodunisaloii  shall 


certify  to  the  auditor  ol  ttate  tlie  amount  of 
the  "gross  earnings  so  determined"  (|  93  of 
act;  I  fi482,  Gen.  Codel,  and  that— "in  the 
month  of  November,  the  auditor  of  et«t« 
shall  charge  for  [S80]  collection,  from  each 

Iroad  company,  a  aum  in  tbe  nature  of 
an  exciae  tax,  tor  the  privilege  of  carrying 
on  Ita  intrastat*  business,  to  be  oomputed 

the  amount  to  fixed  and  reported  to  him 
by  the  commission,  as  tfas  grosa  earnings  of 
such  cmnpany  on  ita  intrastate  business  for 
tbe  year  ...  by  taking  4  per  cent  of 
alt  such  gross  earnings."  Section  97  of  act; 
I  M&a,  Gen.  Code.  The  tax  is  imposed 
equally  and  alike  on  corporations,  partner- 
ships, and  individuala.     Section  39  of  act; 

I  Mlfi,  Qen.  Ckida. 

Messrs.  Robert  J.  King  and  F.  A.  Dur- 
ban argued  the  cause  and  filed  a  brief  for 
appellants  i 

The  equity  jurisdiction  rests  upon  pre- 
vention of  cloud  upon  real  estate  title,  in- 
adequacy ot  l^al  remedies,  three  toied  ir- 
reparable damage,  and  prevention  of  mul- 
tiplicity of  suite. 

Cooley,  Taxn.  p.  B36;  Dows  t.  Chicago, 
U  Wall.  108,  112,  20  L.  ed.  66,  S7;  Shel- 
too  T.  Piatt,  139  U.  S.  591,  3S  L.  ed.  £73, 

II  Sup.  Ct.  Rep.  646;  Ex  parte  Young,  20!) 
U.  S.  123.  62  L.  ed.  714,  13  L.RJl.(N.B.) 
932,  28  Sup.  Ct.  Bep.  441,  14  Ann.  Cat.  764. 

Under  the  Con&titotion  of  Ohio,  as  con- 
strued by  the  Ohio  supreme  court  in  tha 
case  of  Soutbem  Gum  Co.  v.  Laylln,  CO 
Ohio  St.  678,  64  N.  E.  664,  the  legiatatura 
is  without  power  to  impoae  a  privilege  tax 
which  is  in  excess  of  the  value  of  the  privi- 
l^e  taxed,  and  inasmuch  aa  the  admitted 
facta  ahow  tbe  present  tax  upon  appellants 
to  wholly  exceed  such  value,  ita  exaction 
as  to  them  violates  the  state  Constitution, 
and  amounts  to  confiscation  and  a  taking 
of  their  property  without  due  proceaa  of 
law. 

Adler  v.  Whitbedc,  44  Ohio  St.  639,  B  N. 
E.  672;  Bamea  v.  Brown,  130  N.  Y.  372, 
29  N.  E.  760  i  All^heny  v.  Western  Penn- 
sylvania B.  Co.  138  Pa.  S83,  21  AU.  7BS; 
Dillon  V.  Anderson,  43  N.  Y.  231 ;  Erieksoit 
T.  Cass  County,  11  N.  D.  494,  92  N.  W. 
841;  Gaiigher  t.  Jones,  129  U.  S.  193,  32 
L.  ed.  668,  9  Sup.  Ct.  Rep.  336;  Galveaton, 
H.  *  8.  A.  R.  Co.  ▼.  Texas,  SIO  U.  B.  22a- 
226,  62  U  ed.  1036,  1037,  28  Sup.  Ct  Rep. 
63S;  Gray,  Limitations  of  Taxing  Power, 
SS  47a,  1317;  Hagerty  t.  State,  6S  Ohio 
St  613,  4S  N.  E.  1046;  Hartford  t.  Weat 
Middle  Dist.  45  Conn.  462,  29  Am.  Rep. 
6S7;  MarUn  v.  District  of  Columbia,  tt» 
U.  S.  1SS,  51  L.  ed.  743,  27  Sup.  Ct  Rep. 
440;  Northern  P.  B.  Co.  t.  North  Dakota, 
216  U.  S.  670,  04  'L.  ed.  624,  30  Sup.  Ct 
Hep.  423;  Norwood  t.  Baker,  172  U.  8.  269, 
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U  L.  cd.  442,  19  Sup.  Ct  Rep.  187;  O'Brien 
T.  Wheelock,  184  U.  B.  460,  46  L.  cd.  636, 
22  Sup.  Gt.  Rep.  3S4;  Ohio  Rirer  ft  W.  R. 
Co.  T.  Dittey,  208  Fed.  641;  PosUl  Teleg. 
Cable  Co.  v.  Aduna,  166  U.  8.  68B-6S7,  39 
L.  ad.  311-316,  S  Inters.  Com.  Rep.  1,  16 
Bup.  Ct  Rep.  268,  360;  Shoemaker  v.  Unit- 
ed SUtea,  147  U.  S.  282,  37  L.  ed.  170,  13 
Bup.  Ct.  Rep.  361;  Southern  Gum  Co.  t. 
Laylin,  B«  Ohio  St.  678,  04  N.  E.  664;  Stat« 
oc  rel.  Taylor  t.  Ouilbert,  70  Ohio  St.  228. 
71  N.  E.  636,  J  Ann.  Cas.  26;  State  ex  rel. 
SehwartK  v.  Ferrii,  S3  Ohio  St.  314,  30 
L.R.A.  218,  41  N.  E.  670;  State  R.  Tax 
Case*,  02  U.  S.  675-806,  23  L.  ed.  663-670; 
Sutherland,  Damagee,  gg  88,  8B,  667,  692; 
Walah  V.  Barron,  01  Onio  St.  16,  76  Am. 
St.  Rep.  364,  66  N.  E.  164;  Warren  v. 
Stoddart,  106  U.  S.  224,  26  L.  ed.  1117; 
Weatern  U.  Teleg.  Co.  v.  Wright,  107  C.  C. 
A.  366,  186  Fed.  ;'57;  Western  V.  Teleg.  Co. 
W.  Uayer,  28  Ohio  St.  621;  Willcox  v.  CiOn- 
■oUdated  Gas  Co.  212  U.  S.  10,  63  L.  ed. 
382,  4B  L.R.A.(N.S.)  1134,  20  Sup.  Ct. 
Rep.  192,  16  Ann.  CaB.  1034. 

The  tax  in  question  ie  not  a  tax  upon 
eorporat«  franchises  or  privileges,  as  such, 
and  cannot  be  saved  on  that  theory. 

Adler  v.  Whitbeck,  44  Oliio  St.  639,  9  N. 
E.  672;  Flint  v.  Stone  Tracy  Co.  22Q  U.  S. 
107,  66  L.  ed.  389,  31  Sup.  Ct.  Rep.  342, 
Ann.  Caa.  1912B,  1312;  State  ex  rel.  Steu- 
benville  Gaa  i.  Electria  Co.  v.  Taylor,  65 
Ohio  St.  ei,  44  N.  B.  613. 

The  tax  cannot  be  regarded  aa  an  eierciae 
of  the  police  power,  for  the  purpoae  of 
meeting  expenses  incident  to  the  regulation 
of  railroads  and  other  utilities. 

Adler  t.  Whitbeck,  supra;  Tennessee  v. 
Whitworth,  117  U,  8.  129,  29  L.  ed.  830, 
6   Sup.   Ct.   Rep.   B46. 

The  value  limitation,  as  laid  down  in  the 
case  of  Southern  Gum  Co.  v.  Laylin,  aupra, 
is  for  the  protection  of  the  indWidual  and 
hia  proper^. 

Cooley,  Conat.  Lim.  7th  ed.  p.  66;  Uis- 
Muri  Rate  Cases  (Knott  y.  Chicago,  B.  t 
Q.  R.  Co.)  230  U.  6.  474-608,  67  L.  ed. 
1671-1694,  33  Sup.  Ct  Rep.  97B;  Walsh  ■?. 
Barron,  61  Ohio  St.  16,  76  Am.  St.  Rep. 
364,  65  N.  E.   164. 

The  tax  makes  an  arbitrary  and  discrim- 
inatory claaa  if]  cation. 

Athena  v.  New  York  «  P,  Teleg.  ft  Teleph. 
Co.  9  Pa.  Diet  R.  263;  Barbier  v.  Connolly, 
lis  U.  S.  27,  28  L.  ed.  923,  6  Sup.  Ct.  Rep. 
367;  Beckett  v.  Savannah,  118  Ga.  68,  44 
S.  E.  819;  Bell's  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  n.  S.  232,  33  L.  ed.  892,  10  Sup. 
Ot  Rep.  639;  Cache  County  ex  rel.  Mat- 
tbena  v.  Jensen,  21  Utah,  207,  61  Pac.  303; 
Clark  T.  Titnsville,  184  V.  6.  329,  46  L.  ed. 
B60,  22  Sup.  Ct.  Rep.  382;  FindUv  v.  Frey, 
SI  Ohio  St.  SM,  SB  N.  B.  114;  Gulf,  C.  ft 
74» 


S.  F.  R.   Co.  r.   Ellis,   166   U.  S.   160-166, 

41  L.  ed.  66S~6T1,  17  Sup.  a.  Rep.  266; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  694, 
33  L.  ed.  1026,  10  Sup.  Ct.  Rep.  693;  Jaeger 
T.  Burr,  36  Ohio  St.  164;  Juniata  Lime- 
atone  Co.  V.  Fagley,  187  Pa.  1B3,  42  L.RA. 
442,  67  Am.  St.  Rep.  S79,  40  Atl.  977 ;  Ken- 
tucky R.  Tax  Cases,  116  U.  S.  321,  29  L. 
ed.  414,  6  Sup.  Ct  Rep.  67;  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  C.  S.  283, 

42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  694; 
Minneapolis  ft  St  L.  R.  Co.  v.  Beckwith, 
129  U.  S.  26,  32  L.  ed.  685,  9  Sup.  Ct.  Rep. 
207:  Peoria  v.  Gugenheim,  6]  III.  App.  374; 
Northern  Indiana  R.  Co,  v,  Connelly,  10 
Ohio  St.  169;  Cincinnati  Q.  ft  P.  R.  Co.  t. 
Poland,  10  Ohio  N.  P.  N.  B.  617;  SUte  v. 
Hinmsn,  66  N.  H.  103,  23  Am.  St  Rep.  22, 
18  Atl.  194;  State  v.  Moore,  113  N.  C.  697, 
22  LJt.A.  472,  18  S.  E.  342;  State  v.  Whit- 
corn,  122  Wis.  110,  09  N.  W.  468;  Uptngton 
V.  Oviatt,  24  Ohio  St.  232;  Western  U. 
Teleg.  Co.  T.  Wright,  107  C.  C.  A.  388,  186 
Fed.  250;  State  ex  rel.  Wyatt  v.  Aahbrook, 
164  Mo.  375,  48  L.R.A.  266,  77  Am.  St 
Rep.  785,  56  S.  W.  627;  Wyman.  Pub.  Berr- 
ice  Corp.  99  39-106. 

The  4  per  cent  tax,  in  the  ease  of  rail- 
road a,  was  imposed  hecauae  of  their  being 
extensively  engaged  in  interstate  commerce, 
and  waa  intended  to  be  and  ia  a  burden 
upon  interstate  commerce,  in  violation  of 
the  commerce  clause  of  the  Federal  Consti- 
tution. 

Brimmer  t.  Rebman,  138  U.  8.  78,  34  L. 
ed.  862,  3  I.  C.  R.  486.  11  Sup.  Ct  Rep. 
213;  Galveston,  H.  ft  8.  A.  R.  Co.  t.  Texas, 
210  U.  S.  217,  62  L.  ed.  1031,  28  Sup.  Ct. 
Rep.  638;  M'Culloch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  S79;  Hngler  t.  Kansas  123 
U.  8.  623,  31  L.  ed.  205,  8  Sup.  Ct  Rep. 
273;  United  SUtea  Exp.  Co.  ■*.  MinnesoU, 
223  U.  S.  336-341,  66  L.  ed.  469-463,  32 
Sup.   Ct  Rep,  211. 

Should  It  be  claimed  that  the  privilege 
of  carrying  on  appellants'  busineaa  has  a 
value,  if  considered  as  property,  sufSclent 
to  meet  the  requirements  of  the  value  lim- 
itation in  the  Laylin  Case,  the  result  would 
be  a  double  tax  on  property. 

Adams  Exp.  Co.  t.  Ohio  State  Auditor. 
166  U.  S.  194,  41  L.  ed.  683,  17  Sup,  Ct 
Rep.  306,  on  rehearing  186  U.  8.  18S,  41  L. 
«d.  966,  17  Sup.  Ct.  Rep.  604. 

The  tax  is  baaed  upon  all  grona  earnings, 
.excepting  only  such  as  are  derived  wholly 
from  interstate  business  and  buainess  for 
the  Federal  government.  The  failure  to 
exclude  also  earnings  from  foreign  com- 
merce, In  which  appellants  are  engaged, 
renders  the  act  invalid  under  the  «i 
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EUiej,  2  Cranch,  44G,  £  L.  «d.  332;  Lord 
T.  Goodall,  N.  k  P.  S.  S.  Co.  102  U.  tj.  6*1, 
26  L.  ed.  224;  Meyer  v.  Weill,  F.  k  Co. 
223  U.  S.  2dS,  302.  66  L.  ed.  446,  44S,  32 
Sup.  Ct.  Rep.  218;  Veazie  v.  Moor,  14  Bow. 
668-573,  14  L.  cd.  646-C4T. 

Hie  act  is  unconstitutional  because  of 
its  effort  to  prevent  judicial  inquirj  and 
force  obedience  to  its  terms  and  to  admin- 
istrative acts  thoreunder,  irrespective  of 
their  validity.  It  thereby  denies  due  proc- 
ess and  equal  protection. 

Davidson   v.  New  Orleans,   66   U.   8.   97, 

24  L.  ed.  6]6:  Goldberg,  B.  &  Co.  v.  Stable- 
men's Union  Local  No.  S700,  149  Cal.  429, 
8  L.R.A.(N.S.)  460.  117  Am.  St.  Kep.  146, 
86  Fac.  SOB,  S  Ann.  C*s.  1219;  Jones  t. 
Davu,  36  Obio  St.  474;  Fierce  v.  Stable- 
men's Union  Local  No.  S760,  ISO  Cal.  70, 
103  Fac.  324;  Southern  Gum  Co.  v.  Layiin, 
66  Ohio  St.  578,  64  N.  E.  564;  BtaU  ex 
rel.  Foe  v.  Jones,  61  Ohio  St.  516.  37  N.  E. 
945;  Ex  parte  Young,  20B  U.  S.  123,  52 
L.  ed.  714,  13  L.R.A.(N.S.)  D32,  28  Sup. 
Ct.  Rep.  441,  14  Ann.  Cas.  7G4. 

Messrs.  Frank  Davis,  Jr.,  and  Clarence 
D.  Laylln  argued  the  cause,  and,  with  Mr. 
Timothy  S.  Hogan,  Attorney  General  of 
Ohio,  Aled  a  brief  for  appellees; 

The  entire  system  of  taxation  of  the 
state  applicable  to  railroad  companies  tnuat 
be  examined  in  order  to  determine  the  va- 
lidity and  effect  of  the  tax  involved  in  the 

Galveston,  H.  *  S.  A.  It.  Co.  v.  Texas, 
210  U.   S.  217,  228,   52  L.  ed.   1031,   1037, 

25  Sup.  Ct.  Sep.  638;  Maine  v.  Grand 
Trunk  R.  Co.  142  U.  S.  217,  35  L.  ed.  204, 
3  Intera.  Com.  Rep.  807,  12  Sup.  Ct.  Kep. 
121,  163;  United  States  Exp,  Co.  v.  Minne- 
sota, 223  U.  S.  335,  56  L.  ed.  469,  32  Sup. 
Ct.  Rep,  211. 

Southern  Gum  Co.  v.  Layiin,  OS  Ohio  St. 
578,  64  N.  E.  664,  decides: 

1.  The  general  assembly  of  Ohio,  by  rea- 
son of  the  grant  to  it  of  the  legislative 
power  of  Bovereigntj,  possesses  the  general 
taxing  power  of  the  state,  which  is  re- 
strained by  article  12,  S  2,  and  similar 
provision B  of  the  Constitution  of  Ohio,  with 
respect  only  to  the  taxation  of  property. 

2.  The  exercise  of  the  taxing  power  in 
the  exaction  of  contributions  from  privi- 
leges and  francbises  owing  their  existence 
to  a.  grant  of  the  sovereignty  itself  is  lim- 
ited by  certain  constitutional  provisions  to 
taxing  a  sum  not  in  excess  of  the  value  of 
the  privilege  thus  conferred  or  ita  continu- 
ing annual  value  thereafter. 

3.  But  (the  question  being  as  to  the 
state's  power  to  tax  corporations  as  such) 
the  state  may,  in  addition  to  a  franchise 
tax.  levy  an  excise  tax  on  the  privilege  of 


doing  business  as  a  corporation  under  what 
may  perhaps  be  called  the  police  power  of 
the  state;  the  subject  of  taxation,  in  such 
cases,  being  the  burdens  imposed  upon  the 
state  and  the  public  by  reason  of  the  aggr»- 
gation  of  capital  in  the  hands  of  those  sub- 
ject to  limited  liability,  lliis  ground  of 
taxation  is  separate  and  apart  from  the 
state-created  franchise  as  such,  and  the 
exercise  of  this,  power  is  not  necessarily 
subject  to  the  value  limitations  to  which 
the  exercise  of  the  other  is  subject. 

4.  The  tax  exacted  by  the  law  in  the 
cases  before  the  court,  end  measured  by'  a 
certain  proportion  of  the  issued  and  out- 
standing capital  stock  of  domestic  corpora- 
tions, was  a  tax  on  the  state -created  fran- 
chise, and  as  such  subject  to  the  value 
limitation. 

5.  The  amount  of  the  tax  imposed  by  the 
law  before  the  court  was  considered,  In 
connection  with  tlie  value  limitations  im- 
posed by  the  court's  opinion,  and  was  foimd 
not  to  violate  that  limitation.  The  con- 
sideration thus  given  was  with  a  view  to 
the  elfect  of  the  tax  upon  corporations  gen- 
erally, and  not  with  a  view  to  its  effect  up- 
on any  individual  corporation. 

Adler  v.  VVliitbeck,  44  Ohio  St.  S30,  9  N. 
E.  672;  Asliiey  v.  Ryan,  49  Ohio  St.  GOt, 
31  N.  E.  721,  153  U.  S.  436,  38  L.  ed.  773, 
4  Inters.  Com.  Rep.  664,  14  Sup.  Ct.  Rep. 
865;  Adams  Exp.  Co.  v.  SUU,  65  Ohio  St. 
69,  44  N.  E.  606;  Hagerty  v.  State,  6S 
Ohio  St.  913,  46  N.  E.  1046;  Ohio  River  4 
W.  R.  Co.  V.  Dittey,  203  Fed.  537;  Westwn 
U.  Teleg.  Co.  v.  Mayer,  28  Obio  St.  621; 
State  ex  rel.  Scliwartc  v.  Ferris,  63  Ohio 
St.  314,  30  L.It.A.  218,  41  N.  £.  679. 

The  privilege  taxed  by  the  law  involved 
in  Southern  Gum  Co.  v.  Layiin  was  tha 
privilege  of  corporate  existence,  as  dis- 
tinguished from  the  privilege  of  doing  busi- 
ness as  a  corporation;  the  tax  being  one  OB 
the  franchise,  as  distinguished  from  ftB 
excise  occupation  tax. 

1  Cooley,  Taxn.  3d  ed.  pp.  31,  37;  Flint 
V.  Stone  Tracy  Co.  220  U.  S.  107,  65  L.  ed. 
3S9,  31  Sup.  Ct.  Rep.  342,  Ann.  Caa.  lal2B, 
1312;  Soutiiern  Gum  Co.  v.  Layiin,  68 
Ohio  St.  578,  64  N.  E.  664. 

The  privilege  taxed  by  tbe  law  inTolTsd 
in  the  cases  at  bar,  being  described  but  not 
defined  in  the  statute,  may  be  resolved  Into 
at  least  three  elements,  vie.; 

1.  The  element  of  natural  monopoly, 
which  ia  common  to  all  the  utilities  taxed, 
and   constitutes   them  such. 

Cincinnati  Gaslight  &  Coke  Co.  t.  State, 
]8  Ohio  St.  243;  Munn  v.  Illinois,  94  U.  S. 
lis,  126,  24  L.  ed.  77,  84;  1  Wyman,  Pub. 
Service  Corp.  Sg  ],  50,  1)0;  Zanesviile  v. 
ZanesviUe  Gaalight  Co.  47  Ohio  St.  33,  2S 
N.  E.  66. 
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1.  ne  bnrdcDB  impoaed  upon  the  lUte 
uid  the  public  by  the  conduct  of  the  basi- 

Adler  t.  Whitbeck,  44  Ohio  Bt  539,  9 
K.  B.  672;  United  St«tca  Exp.  Co.  t.  Minne- 
■Otft,  223  U.  B.  336,  68  U  ed.  4B9,  32  Snp. 
Ct  Kep.  Ell;  Galveston,  H.  *  S.  A.  R.  Co. 
T.  Tena,  210  U.  S.  217,  62  L.  ed.  1031,  28 
Snp.  Ct.  Rep.  S38;  Ohio  River  &.W.  R.  Co. 
T.  Dittej,  203  Fed.  637;  Southern  Oum  Co. 
T.  Lkjlin,  68  Ohio  St.  673,  04  N.  G.  664. 

3.  Ab  to  corporate  public  utilitlei,  the 
corporate  franchise  iUell. 

Adaroa  Exp.  Co.  t.  Ohio  State  Auditor, 
]«6  U.  S.  IBS,  223,  41  L.  ed.  9«6,  978,  IT 
Sup.  Ct.  Rep.  e04;  United  States  Exp.  Co. 
V.  Uinnesota.  223  U.  B.  336,  68  L.  ed.  469, 
32  Sup.  Ct.  Rep.  211 ;  Galvraton.  E.  Ji  &  A. 
R.  Co.  T.  Teias,  210  U.  S.  217,  52  L.  ed. 
1031,  28  Sup.  Ct.  Rep.  638 ;  People  ex  rel. 
Interborough  Rapid  Transit  Co.  v.  Wil- 
liams, 200  N.  Y.  93,  93  N.  £.  605;  Soutliern 
Onm  Co.  V.  Lajlin,  68  Ohio  St.  676,  64  N. 
B.  664-,  State  *.  Cleveland  &  P.  R.  Co. 
IS  Ohio  N.  P.  N.  B.  671;  State  v.  Ohio 
Traction  Co.  —  Ohio  — ;  SUte  ex  reL 
Steubenville  Gaa  t  Electric  Co.  v.  l^plor, 
6S  Obio  St.  61,  44  N.  E.  613;  State  Tax 
on  Railway  Gross  Receipts,  15  Wall  284, 
21  L.  ed.  164. 

The  so-called  "value  limitation"  referred 
to  In  Southern  Gum  Co.  v.  Laylin,  66  Ohio 
Bt  678,  84  N.  E.  664,  was  not  intended  to 
be  and  cannot  be  applied  to  the  taxation 
of  the  privilege  reached  by  the  law  involved 
in  the  caMi  at  bar. 

Adler  v.  Wbitbecic,  44  Ohio  St  639,  9 
N.   E.   672. 

Even  if  the  aaid  "value  limitation"  could 
be  applied  generally  to  the  Imposition  of 
the  tax  involved  in  the  cases  at  bar,  it  liin- 
not  be  invoked  by  an  individual  taxpayer 
to  relieve  him  from  the  burden  of  the  tax 
on  ■  sfaowing  that  his  business  m  unproflto- 

Ashl^  ▼.  Ryan,  49  Ohio  St.  626,  31  N. 
E.  721;  Baker  t.  ancinnati,  11  Ohio  St. 
BM;  CincinnaU  Gaelight  t  Coke  Co.  v. 
State,  18  Ohio  8t.  23S;  Cooley,  Conat.  Lim. 
Oth  ed.  667,  688,  598,  606-608,  611,  613; 
1  Cooley,  Tain.  3d  ed.  3,  9,  31,  B4,  181,  192, 
226,  264,  390,  391,  684,  2  Cooley,  Taxn.  3d 
ed.  1153;  Flint  v.  Stone  Tracy  Co.  220  U. 
B.  108,  1S1,  66  L.  ed.  369,  413,  31  Sup.  Ct. 
Rep.  342,  Ann.  Cas.  1912B,  1312;  Lander 
T.  Burke,  65  Ohio  St.  642,  S3  N.  E.  89; 
Lewis  V.  State,  89  Ohio  Bt  47»,  89  N.  E. 
1136;  Citizens'  Sav.  t  L.  Aho.  t.  Top^a, 
SO  Wall.  856,  804,  22  L.  ed.  4G6.  481; 
irCulloch  V.  Maryland,  4  Wheat.  318,  428, 
4  L.  ed.  579,  006;  McNeill  v.  Hagerty.  61 
Ohio  St.  280,  23  L.R^.  828,  37  N.  E.  520; 
Harmet  v.  State,  40  Ohio  St  89,  12  N.  B. 
46S;  MiMonri  Rate  Caaea  (Knott  v.  Chi- 
f4l 


eago,  B.  k  Q.  R.  Co.)  230  U.  S.  474,  S08, 
57  L.  ed.  1571,  1594,  33  Sup.  Ct  Rep.  976; 
Muller  V.  Oregon,  208  U.  S.  412,  62  L.  ed. 
661,  28  Sup.  a.  Rep.  324,  13  Ann.  Caa. 
957;  Northern  P.  R.  Co.  t.  North  Dakota, 
218  U.  S.  579,  64  L.  ed.  024,  SO  Sup.  Ct 
Rep.  423;  Ohio  River  *  W.  R.  Co.  t.  Dittey, 
203  Fed.  637;  ShotweU  ▼.  Moore,  46  Ohio 
St  048,  16  N.  E.  470;  Southern  Qum  Co. 
V.  Laylin,  06  Ohio  St.  678,  84  N.  E.  604; 
State  CI  rel.  SchwarU  v.  Ferria,  63  Ohio 
St  326,  30  LJLA.  218,  41  N.  E.  679;  State 
ex  reL  Taylor  t.  Ouilbert,  70  Ohio  St.  263, 
71  N.  E.  638,  1  Ann.  Gas.  26;  State  R. 
Tax  Cases,  92  U.  S.  676,  23  L.  ed.  683; 
Willcoz  V.  Consolidated  Gaa  Co.  212  U.  8. 
19,  63  L.  ed.  382,  48  L.RA.(N.S.)  11S4, 
29  Sup.  Ct  Rep.  192,  16  Ann.  Caa.  1034. 

Excise  taxation  in  the  pure  sense  ie  dis- 
tinguished from   taxation   of   franchisee  as 

Century  Diet.;  Flint  v.  Stone  Tracy  Oo. 
220  U.  S.  106,  151,  66  L.  ed.  380,  413,  31 
Sup.  Ct  Rep.  342,  Ann.  Caa.  1912B,  1312: 
Missouri  Rate  Casee  (Knott  v.  Chicago,  B. 
*  Q.  R.  Co.)  230  U.  S.  474,  508,  67  L. 
ed.  1671,  1594,  33  Sup.  Ct.  Rep.  97G; 
Thomas   v.   United    States,   192   U.   S.   370, 

48  L.  ed.  463,  24  Sup.  Ct  Rep.  305. 

The  Federal  question  sought  to  be  raised 
by  appellanta  depends  upon  their  interpre- 
tation of  Southern  Gum  Co.  v.  Laylin, 
supra;  they  do  not  and  cannot  claim  nnder 
the  14th  Amendment  to  the  Federal  Consti- 
tution, independently  of  that  decision. 

1  Cooley,  Taxn.  Sd  ed.  6fi  et  seq.;  Kelly 
V.  Pittsburgh,  104  U.  B.  78,  26  L.  ed.  658; 
MeCray    v.    United    States,    196    U.    B.    27, 

49  L.  ed.  78,  24  Sup.  Ct.  Rep.  769,  1  Ann. 
Cas.  601;  Southern  Gum  Co.  v.  Laylin,  88 
Ohio  St  678,  04  N.  E.  604. 

The  equal  protection  of  the  laws  of  Ohio 
is  not  denied  by  tlie  legislation  involved  in 
the  cases  at  bar  because  of  its  alleged  fail- 
ure to  apply  to  all  "public  utilities." 

American  Sugar  Ref.  Co.  t.  Louisiana, 
170  U.  S.  80,  46  L.  ed.  102,  21  Sup.  Ct 
Rep.  43;  Armour  Packing  Co.  v.  Lacy,  200 
U.  S.  220,  60  L.  ed.  461,  26  Sup.  Ct.  Rep. 
232;  Bell's  Gap  R.  Co.  v.  Penneylvania, 
134  U.  S.  232,  33  L.  ed.  692,  10  Snp.  Ct 
Rep.  633;  Brown-Forman  Co.  v.  Kentucky, 
217  U.  S.  663,  54  L.  ed.  863,  30  Sup.  Ct 
Rep.  578;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  B.  640,  48  L.  ed.  079,  22  Snp. 
Ct.  Rep.  431 ;  Home  Ina  Co.  v.  New  York, 
134  U.  S.  694,  S3  L.  ed.  1026,  10  Snp. 
Ct.  Rep.  593;  Kentucky  R.  Tax  Cases,  116 
U.  S.  321,  29  L.  ed.  414,  8  Sup.  Ct.  Bep. 
S7;  Magoun  v.  Illinois  Truat  t  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Bup.  Ct. 
Rep.  6S4;  Munn  v.  Illinoia,  H  U.  8.  118, 
24  L.  ed.  77;  Southweatem  Oil  Co.  t.  Texaa, 
217  U.  8.  114,  64  U  ed.  488,  SO  Snp.  Ct 
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B«p.  4tW;  SUte  ex  rd.  Scbwaitt  t.  Ferri^ 
U  0bi«  St.  341,  30  LJtJL  218,  41  N.  E. 
ST9i  W.  n.  Ckrgill  Co.  *.  MinneHoU,  ISO 
V.  B.  462,  4e  L.  ed.  SIO,  21  Sup.  Ct.  Rep. 
423. 

The  Ohio  Uw  doM  not  dtnj  tbe  equal 
protection  of  the  laws  of  the  state  becauM 
of  the  differeneei  in  the  ratea  impoaed  bj  it 
Dpon  different  public  utilities. 

Kidd  V.  AUbana,  1S8  U.  B.  T3Q,  47  L.  ed. 
eSB,  23  Sup.  Ct  Rep.  401;  Paciltc  Exp.  Co. 
V.  Beibert,  142  U.  B.  339,  35  L.  ed.  103S,  3 
Inten.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250;  Cincinnati,  G.  A  P.  R.  Co.  v.  Poland, 
10  Ohio  N.  P.  y.  B.  617;  Savannah,  T. 
t  I.  of  E.  a.  Co.  T.  Savaanah,  198  U.  S. 
3S2,  49  L.  ed.  1097,  25  Bup.  Ct.  Bep.  690. 

The  act  doea  not  deu;  the  equal  protec- 
tion of  the  lawB  of  Ohio  becauite  of  its 
failure  to  claaeif;  railroads  for  excise  tax 
purpooes  according  to  anj  alleged  notorious 
differences   among  them. 

BUcketone  v.  Miller,  188  U.  B.  189,  47 
L.  ed.  430,  23  Sup.  Ct.  Rep.  277;  1  Cooley, 
Taxn.  3d.  ed.  390,  3B1;  MuUer  t.  Oregon, 
208  U.  S.  412,  52  L.  ed.  6S1,  28  Snp.  Ct. 
Rep.  324,  13  Ann.  Cas.  957. 

The  readjustment  of  rates  of  excise 
taxation  made  b;  the  Ohio  l^ialature,  fol- 
lowing the  decision  in  Galveston,  H.  k  S. 
A.  R.  Co.  T.  Texas,  210  U.  8.  217,  52  L.  ed. 
1031,  28  Sup.  Ct.  Rep.  638,  does  not  disclose 
an  intention  indirect);  to  burden  or  to 
coDtiuue  to  burden  interatate  commerce  aa 

1  Coolef,  Tain.  3d  ed.  41,  411;  Qslves- 
ton,  H.  k  B.  A.  K.  Co.  t.  Texas,  210  U.  B. 
217,  62  L.  ed.  1031,  28  Sup.  Ct.  Rep.  038; 
People  ex  reL  Griffin  v.  Brookl^,  4  N.  Y. 
426,  5S  Am.  Dee.  266;  Ratterman  v.  West- 
ern U.  Teleg.  Co.  127  U.  8.  411,  32  L.  ed. 
229,  2   I.  C.  R.  59,  8  Sup.  Ct.  Rep.   1127. 

The  tax  imposed  bj  the  Ohio  law  is  not 
in  effect  an  additional  tax  upon  property. 

Adler  v.  Whitbeck,  44  Ohio  St.  639.  9  N. 
E.  672;  Anderson  j.  Brewster,  44  Ohio  St. 
570,  S  N.  E.  083;  Ashlej  v.  Ryan.  49  Ohio 
8t.  604,  31  N.  E.  721;  Adams  Exp.  Co.  ». 
SUte,  6S  Ohio  St.  69,  44  N.  E.  500;  Flint 
V.  Stone  Tracy  Co.  220  U.  8.  107,  65  L.  ed. 
389,  31  Bup.  Qt.  Rep.  342,  Ann.  Cas.  1912B, 
1312;  Southern  Qum  Co.  v.  Laylin,  66  Ohio 
St.  STB,  64  y.  E.  604;  SUte  ex  rel. 
SchwarU  t.  Ferris,  53  Ohio  St.  314,  SO 
L.R.A.  218,  41  N.  E.  679;  Western  U.  Teleg. 
Co.  T.  Hayer,  28  Ohio  St.  S21. 

FoTslgn  oommeroe  is  not  burdened  by  the 


Ratterman  t.  Western  B.  Teleg.  Co.  127 
U.  S.  424,  426,  32  L.  ed.  232,  233,  2  Inters. 
Oom.  Rep.  69,  8  Sup.  Ct  Rep.  1127. 

The  alleged  eoercire  sections  of  the  Ohio 
law,  properly  Interpreted,  Tjolate  no  eou- 
stltatlonal  UmlUtton;  but  even  If  regarded 
SS  li.  «d. 


aa  unconstitutional,  their  invalidity  doe* 
not  affect  the  substantive  provisions  at  the 
act;  nor  can  their  validity  be  qneationad 
in  these  caaes. 

Flint  T.  Stone  Tracy  Co.  220  U.  S.  ITT, 
56  I.,  ed.  423,  81  Sup.  Ct.  Rep.  S4S;  Min- 
nesota Rate  Cases  (Simpson  t.  Shepard) 
230  U.  8.  362,  67  L.  ed.  1611,  48  I..R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  720;  OUo 
River  &  W.  R.  Co.  v.  Dittey,  203  Fed.  687; 
Willcoi  T.  Consolidated  Qas  Co.  212  U.  S. 
63,  64,  63  L.  ed.  400,  48  UtJt..(N.6.)  11S4, 
29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1084; 
£x  parte  Young,  209  U.  S.  123,  62  L.  ed. 
714,  13  L.B.A.(N.B.)  B32,  28  Sup.  Ct  R^ 
441,  14  Ann.  Cas.  704. 

Mr.  Justice  Pitner,  after  making  the 
foregoing  statement,  delivered  the  opinisn 
□f  the  court: 

These  two  cases  depend  np<m  practically 
identical  facta,  and  present  the  same  ques- 
tions of  law. 

The  Federal  juriadictlou  arose  beeanae  «( 
tbe  Federal  queationri  presented  in  the  rec- 
ord, and  did  not  depend  upon  diversi^  of 
citizenship;  and  it  extends,  of  course,  t« 
[S8T3  the  determination  of  alt  the  question* 
presented,  irrespective  of  the  dispoaition 
that  may  be  made  of  the  Federal  queationa. 
Siler  T.  LonUviUe  &  M.  R.  Co.  213  U.  8. 
176,  191,  63  L.  ed.  763,  767,  29  Sup.  Ct 
Rep.  461;  Michigan  C.  R.  Co.  t.  Vreeland, 
227  U.  8.  60,  03,  67  L.  ed.  417,  419,  83  Snp. 
Ct  Rep.  1*2. 

The  right  to  invoke  the  equity  jurisdie- 
tlon  Is  clear;  for  the  act  specifically  makes 
the  tax  a  lien  upon  the  real  estate  of  ap> 
peiisnta,  from  the  cloud  of  which  they 
sought  to  free  it  by  the  bringing  of  theaa 
actiona  (i  117  of  act;  g  6606,  Gen.  Code) ; 
and  the  bills  alleged  threatened  irreparable 
injury  through  the  enforcement  of  the  pen- 
alties and  coercive  featurea  of  tha  act 
Bhelton  V.  Piatt  130  U.  S.  691,  fi9B,  86  L. 
ed.  273,  277,  11  Bup.  Ct  Rep.  046;  Bs 
parte  Young,  209  U.  8.  123,  62  L.  ed.  714,  IS 
L.RJk.(N.8.)  932,  28  Sup.  Ct  Rep.  441,  14 
Ann.  Cas.  7 04. 

The  following  are  the  qneationa  tc  be 
disposed  of: 

First,  it  la  insisted  by  ^>pellanU  that 
under  the  state  Constitution,  as  constmad 
by  the  Ohio  supreme  court  in  Southern  Onm 
Co.  V.  Laylin,  00  Ohio  St.  678,  84  N.  E.  684, 
the  legislature  is  without  power  to  tmpoaa 
a  privilege  tax  which  ia  ta  exoeaa  of  the 
value  of  the  privilege;  that  the  admitted 
facts  show  the  present  tax  upon  appcUaiits 
respectively'  to  be  in  excess  of  such  value; 
and  that  therefore  as  to  them  ita  exacHon 
violates  the  sUte  Constitution,  and  amoanti . 
to  eonhscation,  and  a  taking  *f  prop«^ 
without  due  proceaa  of  law, 
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A*  to  tfae  facta  npoD  Wbleb  tbia  conten- 
tion U  based,  tbe  bill  of  complaint  of  the 
Marietta,  Gulnnbiu,  A  Ulereland  Railroad 
Company  afaons  that  the  tax  charged 
Bgainat  it  for  the  year  1811  amounta  to 
•£,301.24;  that  the  capital  of  the  companj 
ia  all,  or  practically  all,  inveated  in  ita 
Tsilroad;  that  thla  iDTcatment  waa  and  is 
a  reaaonable  and  proper  one;  that  due  care 
and  prndence  have  been  used  in  tbe  eon- 
atmction,  maintenance,  and  operation  of 
the  proper^  and  the  conduct  of  the  buai- 
neea;  that  the  greatest  econora;  baa  been 
and  ia  being  practiied  in  tbe  effort  to  malce 
the  railroad  yield  a  fair  return  upon  the 
Investment;  but  that,  notwithatanding  these 
eflorta,  it  haa  (S88]  never  been  able  to  earn, 
and  is  not  now  able  to  earn  from  interstate  or 
intrastate  businesa,  or  both  combined,  after 
paying  neceaeary  and  proper  expenses,  in- 
cluding taxes  other  than  the  excise  tax,  a 
return  on  the  investment  in  ita  railroad,  or 
on  the  value  thereof,  equal  to  the  current 
rato  of  return  on  Intimate  higb -grade  in- 
vestments at  all  times  readily  available  in 
the  market;  nor  have  ita  intrastate  earn- 
ings, after  deducting  operating  expenses 
property  attributable  tbereto,  been  sutGcient 
to  yield  a  return  on  that  portion  of  ita 
inveatment  properly  attributable  to  intra- 
■tato  operations,  equal  to  tbe  current  rate 
of  return  on  legitimate  higb-grade  invest- 
ments; that,  on  the  contrary,  the  gross 
earnings  have  not  been  and  are  not  suSicient 
to  pay  actual  operating  expenses,  and  that 
this  condition  will  continue  to  exist  during 
the  year  which  the  excise  tax  ia  intended  to 

I'be  biU  of  cmpUint  of  the  Ohio  River  A 
Western  Railway  Company  contains  similar 
averments,  except  as  to  ita  inability  to  pay 
actual  operating  expenses.  Ita  tax  amount) 
to  «4I,«S3.60. 

The  case  referred  to.  Southern  Gum  Co.  v. 
Laylin,  supra,  dealt  with  an  act  of  April 
11,  190:i,  known  as  the  Willis  Uw.  The 
court  lieid  it  to  be  an  excise  or  frsnchise 
tax.  not  a  property  tax,  and  therefore  not 
•ubject  to  the  express  limitations  imposed 
by  the  state  Constitution  upon  taxes  of  the 
latter  kind,  but  only  to  such  limitations  aa 
were  to  be  implied  from  certain  other  pro- 
visions of  the  ConatitutioD,  respecting  which 
the  court  said   (p.  S94)  : 

"The  Constitution  was  established  to  'pro- 
note  our  common  welfare.'  l^eamble  to 
the  Constitution,  Qovernment  is  instituted 
for  the  equal  protection  and  benefit  of  the 
people.  Section  I  irf  the  Bill'  of  Righto. 
Private  property  shall  ever  be-iield  invio- 
late, but  aubiervient  to  the  public  welfare. 
Section  IB  of  the  Bill  of  Rigbta.  These 
praviaioni  tt  Um  Conatitutiiw  are  Implied 
limitetiona  upoa  the  power  of  taxation  of 


privities  [580]  and  franchises,  and  limtt 
such  taxation  to  the  reasonable  value  of  tb« 
prlvil^e  or  franchise  conferred  originallj, 
or  to  its  continued  value  from  year  to  year. 
Ashley  T.  Ryan,  49  Ohio  St.  604,  31  N.  K. 
721;  SUte  ex  rel.  SehwarU  v.  Ferris,  U 
Ohio  St.  314,  3D  I..R.A.  218,  41  N.  E.  679; 
and  Hagerty  v.  SUte,  65  Uhio  St.  813,  45  N. 
E.  1046,  arc  examples  of  taxing  the  privilege 
or  franchise  conferred;  while  Western  U. 
I'eleg.  Co.  V.  Mayer,  28  Uliio  St  621,  and 
Adams  Exp.  Co.  v.  State,  55  Uhio  BL 
69,  44  N.  K.  609,  are  examples  of  Uiing 
the  continued  value  of  the  existing  privily* 
or  franchise  from  year  to  year.  'I'heae  limi- 
tations prevent  eonUscatiou  and  oppresaioB 
under  the  guise  of  toxation,  and  the  power 
of  such  taxation  cannot  extend  beyond  wnat 
is  (or  the  common  or  public  welfare,  and 
the  equal  protection  and  benefit  of  the  peo- 
ple; but  the  ascerteining  and  fixing  of  audi 
values  reste  largely  in  the  general  aaaemb^, 
but  hnalty  in  the  courte." 

'J'hiH  propmition  is  carried  into  the  sylla- 
bus, which,  under  the  rules  of  practice  nt 
the  supreme  court,  is  to  be  prepared  by  the 
judge  assigned  to  prepare  the  opinion,  ia 
to  be  conlioed  to  the  points  of  law  arising 
from  the  facte  of  the  cause  that  have  been 
determined  by  the  court,  is  to  be  submitted 
to  the  judges  concurring  therein  for  revisal 
before  its  publication,  and  is  to  be  inserted 
in  the  book  of  reporte. 

An  examination  of  the  state  decisiMis 
cited  in  the  Laytin  Case,  with  others  re- 
ferred to  in  the  opinion  of  the  district  court 
and  in  the  briefa  of  counsel,  convinces  ua 
that  toe  district  court  was  correct  in  ita 
conclusion  that  the  state  court,  in  the  Lay- 
lin Case,  dealt  with  a  general  law  and  ita 
operation  on  all  corporationa  of  given 
clasaes  throughout  the  stete,  and  not  wito 
ite  eltect  upon  ipecillc  financially  weak  cor- 
porationa;  that  it  waa  not  intended  to  hold 
that  the  courU  as  Unai  arbiters  might  over- 
throw a  law  imposing  a  tax  on  privilegea 
and  franchises  merely  because  in  isolated 
cases  such  law  might  impose  a  hardship, 
but  only  that  those  excise  laws  whose  gen- 
eral operation  is  confiscatory  and  oppras- 
sive  are  unconstitutional. 

[690]  Nor  do  we  think  tliat  from  Um 
facte  of  the  present  east  it  is  to  be  inferred 
that  the  franchises  of  plaintiffs  in  error  are 
valueless  merely  because  it  appears  that  the 
present  earnings  of  the  railroads  are  not 
sufficient  to  pay  more  than  can  be  derived 
from  legitimate  high-grade  investment  se- 
curities that  are  readily  available  on  the 
market,  or  (in  the  case  of  one  of  the  roads) 
are  not  even  sufficient  to  pay  operating  ex- 
penses. Upon  this  point  we  are  eontent 
to  refer  to,  without  repeating,  the  langusfe 
•mphiyed  I7  Mr.  Justice  Uillsr,  ap«Ua( 
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for  thia   court  in   State   R.  T&z  Csms,  92  i 
U.  8.  B76,  60e,  23  L.  ed.  663,  670. 

Secondly,  it  is  contended  that  the  ict ' 
krbitrartlf  diacTimiiiBtes  againat  plaintilTB 
in  error  and  tther  railroad  companies  in 
that  (a),  it  doe*  not  include  all  other  pub- 
lic utilities  carry.ing  on  buginesB  within  the 
state;  tboBC  omitted,  a<  ie  said,  being  f[rain 
•levators,  stock  yards,  ferries,  bridge  eom- 
panlea,  and  innkeepursi  and  (b),  the  law 
does  not  operate  uniformly  among  the  utili- 
ties that  are  taxed,  since,  ou  electric  light, 
gas,  natural  gna,  water  works,  telephone, 
meraenger  or  signal,  union  depot,  lieating, 
coaling,  and  water  transportation  com- 
panies, the  tax  amounts  to  1.2  per  cent  of 
groBB  intrastate  receipts,  as  to  suburban 
and  interurbnn  railroads  it  is  Hxed  at  1.2 
per  cent  of  gross  intrastate  earnings,  and 
«n  express  and  telegraph  companies,  it  it 
2  per  cent;  while  on  railroads,  including 
plaintiffs  in  error,  it  is  4  per  cent  of  such 
earnings,  and  the  same  on  pipe  line  com. 
panies. 

ItoUi  of  these  contentions  turn  upon  the 
familiar  question  of  class itication,  concern- 
ing which  so  much  has  been  written.  We 
agree  with  the  court  below  that  whether 
the  question  be  considered  in  view  of  the 
uniformity  and  equality  provisions  of  the 
Ohio  Constitution,  or  of  the  "equal  protec- 
tion" clause  of  the  14th  Amendment,  the 
result  is  the  same;  it  cannot  be  said  that 
the  classilication  rests  upon  no  reasonable 
and  Bullicient  hasis  of  distinction.  State 
ex  rel.  Taylor  v.  Guilbert,  TO  Ohio  St.  253, 
71  N.  £.  eSQ,  1  AnD.  Cas.  25;  Kentucky 
[691]  R.  Tax  Cafies,  116  U.  S.  321,  337,  2B 
L.  ed.  414,  419,  e  Sup.  Ct.  Rep.  67^  B 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S. 
237,  33  L.  ed.  892.  B95,  10  Sup.  Ct.  Rep. 
Magoun  v.  Illinois  Trust  k  Sav.  Bank.  170 
U.  S,  283,  203,  42  L.  ed.  1037,  J042,  18 
Sup.  Ct.  Kep.  594;  Southwestern  Oil  Co.  t. 
Texas,  217  U.  S.  114,  121,  et  seq.  G4  L.  ed. 
688,  6B2,  30  Sup.  Ct.  Rep.  496. 

In  the  third  place,  it  is  insisted  that 
the  act,  as  applied  to  railroads,  is  a  burden 
upon  their  foreign  commerce. 

This  contention  is  rested  in  part  upon 
tbe  language  ol  gS  83  and  88,  which  in 
terms  provide  for  ascertaining  the  earnings 
of  tbe  railroad  "from  whatever  source  de- 
rived, lor  business  done  within  this  atate, 
excluding  therefrom  all  earnings  derived 
wholly  from  interstate  business  or  business 
done  for  the  Federal  government."  ' 
It  is  argued,  haa  the  effect  of  imposing  a 
tax  with  respect  te  tbe  gross  receipte  from 
foreign  commerce,  because  such  commerce 
is  not  expressly  excepted.  Section  97,  how- 
•rer,  indicates  an  intent  to  take  into  con- 
■Ideratlon  for  the  purpose  of  measuring  tbe 
excise  tax  only  tbe  earnings  upon  intrastate 
ft!  L.  ed. 


busineiB,  and  it  seems  clear  enough  that 
in  the  former  sect  ions  the  word  "interstate" 
was  used  as  meaning  "not  intrastate," 
rather  than  in  its  technically  correct  signiB- 
cation.  Certainly,  in  the  absence  of  a 
construction  by  tbe  state  court  of  last 
resort  to  the  effect  that  the  receipts  from 
foreign  commerce  are  to  be  included,  and 
without  any  attempt  on  the  part  of  the 
taxing  authorities  to  include  them,  the  Fed- 
eral courte  ought  not  to  place  a  construe- 
upon  tbe  act  that  would  render  it  nn- 
constitutional. 

Fourthly,  it  is  contended  that  the  his- 
tory of  the  legislation  upon  the  subject 
shows  that  the  act  of  May  31,  1911,  was 
realty  contrived  to  impose  upon  the  rail- 
road companies  a  franchise  tax  propor- 
tionate to  their  interstate  commerce,  and 
that  such  Is  its  actual  as  well  as  intended 
effect. 

It  is  said  that  the  present  act  is  a  re- 
enactment,  without  material  change  so  far 
as  present  purposes  are  concerned,  of  an 
act  of  Marcb  10,  lOlO;  that  prior  to  the 
latter  act  [692]  a  law  known  as  the  Cole 
law  was  in  force,  under  which  each  railroad 
was  compelled  to  pay  a  tax  equal  to  I  per 
centum  of  ite  entire  gross  earnings,  com- 
puted by  multiplying  the  average  gross 
earnings  per  mile  over  tbe  entire  system 
by  the  number  ol  miles  in  Ohio;  that  this 
act  was  obnoxious  to  tbe  "commerce  clause" 
of  the  federal  Constitution,  for  the  reasons 
tbnt  entered  into  the  decision  of  this  court 
in  Galveston,  H.  k  S.  A.  R.  Co.  v.  Texas, 
210  U.  S.  217,  62  L.  ed.  1031,  28  Sup.  Ct. 
Kep.  638;  that  after  the  decision  of  this 
case  in  May,  1908,  it  was  anticipated  that 
tbe  Cole  law  would  probably  be  held  un- 
constitutional (as  it  has  since  been  held 
by  an  inferior  state  court  in  Ohio),  and 
so  tbe  legislature  contrived  tbe  act  of  March 
10,  1910,  for  tbe  purpose  of  imposing  a  tax 
upon  the  railroads  as  heavy  as  that  imposed 
by  the  Cole  .aw,  while  avoiding  the  form  of 
that  enactment;  and  that  for  this  reason 
the  act  of  March  10,  1910,  increased  the 
percentages  in  accordance  with  which  tbe 
taxes  were  to  be  severally  determined  aa 
follows:  Railroads  and  pipe  line  companies 
from  1  to  4  per  cent;  express  and  telegraph 
companies  from  1  to  2  per  cent;  all  other 
utilities  from  1  to  1  1-S  per  cent;  but  that 
instead  of  taking  all  the  gross  earnings, 
the  new  percentages  were  to  be  applied  only 
to  intrastate  earnings.  It  is  contended  that 
the  increase  in  tbe  percentages  as  to  rail- 
rosd  and  pipe  line  companies  was  due  to 
the  fact  that  it  was  conceived  that  about 
tliree  fourths'  of  their  business  was  fnter- 
state,  and  that  therefore  a  tex  of  4  per  cent 
on  the  intrastate  earnings  would  be  about 
equal  to  a  tax  <rf  1  per  e«t  on  the  total; 
9«6 
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ia  otber  words,  that  the  tax  rat«  was  in- 
•rcaacd  fourfold  bccauie  luch  utilitict  w«re 
mgaged  in  interatate  commerce. 

The  t*x  U,  boireTcr,  in  lubHtance  as  weU 
W  in  form,  an  excise  or  privilege  tax.  Ita 
rcBSonableneaa,  unleu  lome  Federal  right  be 
violated,  is  within  the  diaeretion  of  the  state 
l^ialature.  We  have  seen  that  the  classifi- 
cation  adopted  cannot  be  deemed  Illusory; 
that  is,  there  is  no  [593]  apparent  viola- 
tion ol  the  equality  provisioni  of  the  state 
Uonatitution  or  of  the  "equal  protection" 
clause  of  the  14th  Amendment,  although 
railroad  and  pipe  line  companies  are  re- 
quired to  pay  at  the  rate  of  4  per  cent  of 
the  annual  intrastate  earnings,  while  other 
public-service  corporations  pay  a  less  per- 
centage. It  is,  of  course,  entirely  settled 
that  a  state  cannot,  consistently  with  the 
Faderal  control  of  interstate  commerce,  lay 
such  taxes,  either  upon  property  rights  or 
upon  franchises  or  privileges,  as  in  elfect 
to  burden  inch  commerce.  But  the  line  is 
not  always  easily  drawn,  aa  recent  casea 
sufficiently  show.  Qalveaton,  H.  k  8-  A.  R. 
Co.  T.  Texas,  210  U.  S.  817,  226,  220,  62  L. 
ed.  1031,  1036,  103S,  28  Sup.  Ct.  Rep.  038; 
United  ijtatea  Exp.  Co.  *.  Minnesota,  223 
U.  ti.  336,  344,  66  L.  ed.  469,  484,  32  Sup. 
Ct  Kep.  tU;  Williams  t.  lalladcga,  226 
V.  B.  404,  41IJ,  67  L.  ed.  276,  2S0,  33  Sup. 
CL  Rep.  116;  Baltic  Min.  Co.  v.  Maasa- 
chnsetU,  231  U.  a  «8,  82,  ante,  127,  132,  34 
Sap.  Ct.  Rep.  15. 

Tlie  present  act  does  not  on  its  face  mani- 
fest a  purpose  to  interfere  with  interstate 
oommerce,  and  we  are  unable  to  accept  the 
historical  facta  alluded  to  as  sufficient 
dance  ol  a  sinister  purpose,  auch  as  would 
justify  this  court  in  striking  down  the  law, 
We  could  not  do  this  without  in  eRect  de- 
nouncing the  legislature  of  the  state  aa 
guilty  of  a  conscious  attempt  to  evade  tbi 
obligations  of  tba  Federal  Constitution.  Aa- 
yuming  the  Isw  was  changed  in  1910  because 
of  a  fear  that  the  Cole  law  would  be  held 
nneonstitutional,  the  mere  fact  that,  wbilc 
excluding  interstate  earninga  from  the  mul 
tiplicand,  the  multiplier  was  increased,  ii 
not  of  itaelf  deemed  HufBcient  evidence  of  an 
nnlawtul  effort  to  burden  a  privilege  that 
is  not  a  proper  lubjeet  of  state  taxation. 

Fifthly,  it  Is  contended  that  the  act  ia 
In  effect  a  double  tax  upon  property,  and 
hence  laclcing  in  tha  uniformity  required  by 
the  state  Constitution.  But,  as  waa  pointed 
ont  by  the  dietriet  court,  the  azactfon  of 
4  per  cent  of  the  gross  intrsstate  can ' 
fa  not  a  property  tax,  but  an  exciae 
Whoas  amount  li  llxed  and  measured  by  sneh 
Mtmings;  and  double  taxation  in  a  l^al 
■tiiiti  does  not  [5M]  exiat  unless  the  double 
tax  la  levied  upon  the  same  property  wlthi 
tha  same  jnriadlction.     Flaintiffs  in  error 


one  tax  with  respect  to  proper^,  aa* 
other  with  respect  to  the  privilege  or  op- 
tion ;  hence  the  taxation  is  not  double. 
Bi-adley  v.  Bander,  36  Ohio  St.  2B,  36,  38 
Am.  Rep.  647:  Southern  Gum  Co.  v.  Laylbi, 
«8  Ohio  St.  67)1,  eee,  64  N.  E.  SM. 

The  so-called  double  tax  is  also  laid  hold 
of  aa  a  ground  for  the  contention  that  there 
denial  of  equal  protection  within  the 
meaning  of  the  14th  Amendment.  Tbia, 
liowever,  is  but  another  form  of  tba  objec- 
tion to  the  class iUcation,  which  baa  already 
been  diaposed  of. 

Finally,  it  is  contended  that  the  act  is 
unconatitutional  because  of  the  severity  of 
the  penalties  imposed  for  withholding  the 
tax.  But  tbeae  setione  do  not  involve  any 
present  attempt  to  enforce  the  penalties; 
and  the  act  contains  a  section  {160)  which 
terms  declares;  "The  aections  of  this 
act,  and  every  part  of  such  sections,  are 
hereby  declared  to  be  independent  aectiona 
and  parts  of  sections,  and  ths  holding  of 
any  section  or  part  thereof  to  be  void  or 
inetTecttve  shall  not  affect  any  other  aection 
or  part  thereof."  The  penalty  clauses,  if 
themselves  unconstitutional,  are  severable 
and  there  is  therefore  no  present  occasion  to 
pass  upon  their  validity.  Kx  parte  Young, 
209  U.  B.  123,  62  L.  ed.  714,  13  LJUL 
(N.B.)  032,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764;  Willcox  v.  Consolidated  Gaa  Co. 
212  U.  8.  19,  63,  64,  63  L.  ed.  382,  400, 
48  L.R.A,(N.8.)  1134,  29  Sup.  Ct.  Rep.  192, 
16  Ann.  Cas.  1034;  Flint  v.  Stone  Tracy 
Co.  220  U.  S.  107,  177,  56  L.  ed.  389,  423, 
31  Sup.  Ct.  Hep.  342,  Ann.  Cas.  1912B, 
1312;  Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commiasion,  231  V.  B.  457,  473,  aat^  310, 
310,  34  Sup.  Ct.  Rep.  152. 

Decrees  aflSrmed. 


[fiSS]  WILLIAM  A.  PAINE,  Herbert  I. 
Foster,  Thomas  B.  Dee,  and  Leonard  D. 
Draper,  Copartners,  Doing  Buainess  un- 
der theName  and  Style  of  Paine,  Web- 
its. 


ber,  t  Company,  Appts. 


(See  S.  C-  Reporter's  ed.  SOS-597.) 

Appeal  —  review  of  tacts  —  ooncarreat 
findings  below. 
A    concurrent   finding   of   the   two   lower 

Non.— Aa  to  review  by  the  United  SUtes 
Supreme  Court  of  territorial  decisions — •«• 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed. 
U.  B.  867. 
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PAINE  ».  OOPPBR  BELLE  MIN.  CO. 


Mmrto  that  eertftin  "adTances"  bj  a  ttock 
boMer  In  a  mining  corporation,  under  hii 
written  agreement  to  get  tbe  company  out 
of  twokniptcj  and  into  the  poaBesBion  of  its 
■nppoaedlf  valuable  properties,  were  made 
In  eoDsideratioD  of  receiving  50  per  cent  of 
the  capital  stock  of  such  eompaQv,  and  not 

Kway  of  loan,  will  not  be  disturbed  by  tbe 
deral   Supreme   Court   on   appeal    unless 
ctearlj  wrong. 

[for  other  cases,  sec  Appeal  and  Krrar.  VIII. 
1,  IS,  In  DlKest  Sup.  Ct.  leoa.] 

[No.  181.] 


APPEAL  from  tbe  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decrte 
wbicb  affirmed  a  decree  of  the  District  Court 
of  Pima  County,  in  tbat  state,  in  favor  of 
intervening  minority  stockholders  in  a  suit 
on  a   note  given   by   the  corporatiun.      At- 

See  same  case  below,  13  Ariz.  400,  114 
P»c.  SM. 

The  facta  are  stated  in  the  opinion. 

Mr.  Walter  Bennett  submitted  the  cause 
for  appellants. 

Mr.  James  F.  Hack  submitted  the  cause 
for  appellees.  Mr.  John  B.  Wrigbt  was  on 
the  brief. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of   the  court: 

Tliis  is  an  action  brought  by  the  ap- 
pellants upon  a  promissory  note  for  (205, 
416.72,  mnde  b;  tlie  appellee.  The  defense  ii 
want  of  consideratian,  and  depends  upon 
the  question  whether  certain  payments  made 
by  one  Moncuae  were  made  by  way  of  loan 
or  for  the  purchase  of  stock;  the  note 
having  been  issued  aa,  for  a  loan  to  the 
company.  The  material  facts  are  few.  An 
earlier  company,  into  the  shoe*  of  which 
the  appellee  has  stepped,  was  in  bank- 
ruptcy, and  Moneuse,  a  stockholder,  waii 
suing  certain  others  for  the  return  to  the 
company  of  a  targe  part  of  the  stock.  On 
Jane  t,  1903,  a  compromise  was  made, 
reciting  as  one  ground  that  the  company 
owned  mining  claims  which  in  the  opinion 
of  all  the  parties,  were  of  great  value, 
but  which  the  company  was  in  great  danger 
[S06]  of  losing  unless  money  was  raised 
to  work  them.  Moneuse  agreed  to  "provide 
and  supply"  enough  money  to  "pay  off  and 
diacharge"  the  company's  debts,  and  to  work 
the  company's  minea  for  not  more  than 
three  years  until  they  paid  for  working 
themselves.  He  was  to  get  the  company 
out  of  bankruptcy  and  intj  poasession  of 
Ita  property,  subject  to  certain  mortgages. 
Tbe  others  were  to  get  GO  per  cent  of  tbe 


authorized  stock  into  the  treasnrj,  and 
this  amount,  less  what  already  traa  held  by 
Moneuse,  the  company  was  to  lame  and 
deliver  to  him  "in  consideration  of  the  ad- 
vance by  [hira]  of  the  moneys  which  are 
to  be  paid  and  advanced  by  bim,  aa  above 
provided  for,  and  without  further  con- 
aideration  whatsoever."  Moneuae  alao  waa 
to  have  cont.ol. 

Thb  agreement  was  carried  out  and  the 
total  disbursements  of  Moneuae  were  more 
than  the  amount  of  the  note.  Nine  months 
after  the  compromise  a  stockholders'  meet- 
ing authorized  i.  transfer  of  the  eompany*a 
property  to  the  appellee  on  tbe  condition, 
among  others,  that  it  should  "assume  and 
discliarge  the  indebtedness  of  this  company 
to  Elie  J.  Moneuse;"  but  on  February  20, 
1004,  the  characterization  of  the  advance  as 
a  loan  and  the  portion  of  the  resolutions 
quoted  were  "withdrawn  and  rescinded"  at 
the  suggestion  and  with  the  concurrenM 
and  vote  of  Moneuse.  Afterwards,  on  July 
IT,  1007,  Moneuse  being  still  in  control 
of  the  company,  the  note  In  suit  waa 
iaiued.  Tlie  caae  waa  tried  on  behalf  of 
intervening  minority  atockholders  without 
a  jury.  The  trial  court  found  for  the  de- 
fendant, and  the  judgment  was  affirmed  by 
the  supreme  court  of  the  territory.  13 
riz.  406.  114  Pac.  964. 
It  cannot  be  said  that  tbe  finding  waa 
wrong  as  matter  of  law.  It  Is  true  that 
the  agreement  speaks  of  the  money  that 
was  to  be  furnished  by  Moneuse  as  an 
"advance"  by  him,  but  it  was  itn  advance 
to  pay  off  the  company's  dct>t*,  not  merely 
to  change  tbe  creditor.  The  clause  that 
throwa  tbe  clearest  light  upon  tbe  meaning 
is  the  recitation  [SBT]  that  the  company's 
mining  claims  were  of  great  value  in  the 
opinion  of  all  the  parties  to  the  contraet. 
That  being  so,  it  waa  natural  tbat  a  stock- 
holder who  had  the  money  should  be  willing 
to  pay  off  certain  debts  [about  946,000)  aa 
a  consideration  for  getting  the  greater  part 
of  the  stock,  aid  should  be  willing,  to 
work  the  mines  for  a  time  if  he  had  the 
company  and  th"  duration  of  the  experi- 
ment under  his  control.  It  would  seem  to 
have  been  leas  natural  tor  tbe  other  stock- 
holders to  part  with  the  larger  share  in  the 
rights  they  deemed  so  valuable  simply  aa 
a  bonus  to  induce  Moneuse  to  take  the 
former  creditors'  place  and  try  his  band 
at  tbe  work.  There  are  set  forth  in  the 
statoment  aome  facts  that  we  have  not  re- 
produced, because  we  think  it  unnecessary, 
in  view  of  the  present  position  of  the  case. 
It  is  enough  ta  lay  that,  in  our  opinion, 
the  appellants  would  not  profit  by  a  fuller 
consideration.  The  meaning  of  the  arrange- 
ment, to  which  neither  company  was  a 
party,  aeems  to  have  been  matter  for  a  flnd- 
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lag.  Bankin  ».  FidBlitj  Tna.  Trust  4  8.  D. 
Co.  189  U.  S,  E42,  2S2,  263,  47  L.  ed.  702. 
706,  797,  23  Sup.  Ct.  R«p.  653.  Macdonald 
T.  Morrill,  164  M>B).  270,  272,  26  N.  E.  269. 
The  evidence  is  not  reported,  And  the  Hnd- 
lag  hfts  tbe  unctioD  ol  two  court*.  There 
ia  not  enough  before  us  to  enable  ua  U>  aaf 
that  it  was  wroug. 
Judgment  affirmed. 


<See  S.  C.  Bcporter'a  ed.  608-602.) 

Error  to  District  ol  Columbia  court  of 
Bpiicala  —  IrlvolousncsB  of  Federal 
qnestlon. 

The  contentions  that  the  exercise  by  thp 
Secretary  of  the  Interior  of  his  power  un- 
der the  act  of  June  28,  IGOS  (34  Stat,  at 
L,  645.  chap.  3572 ) ,  §  9,  to  remove  any  mem- 
ber of  the  Osage  Indian  tribal  council 
created  by  that  section  "for  good  cause, 
to  be  by  him  determined,"  is  conditioned 
upon  the  giving  of  notice  or  the  affording 
of  nn  opportunity  to  he  heard  and  defend, 
uid  that  if  the  statute  does  not  require 
■uch  notice  or  hearing,  it  conflitrts  with  the 
due  process  of  law  clause  of  the  6th  Amend 
ment  of  the  Federal  Constitution,  are  so 
frivolous  and  wanting  in  merit  as  to  af- 
ford no  ground  for  the  exercise  by  tlie 
Federal  Supreme  Court  of  its  jurisdiction 
under  the  Judicial  Code,  g  260,  to  review 
decisions  of  the  court  of  appeals  of  the 
District  of  Columbia. 
[For  otber  cases,  see  Appeal  taa  Error,  1067- 


APPLICATION  for  tha  allowance  of  a 
writ  of  error  to  the  Court  of  Appeals 
of  the  District  of  Columbia  to  review  a 
judgment  which  afflrmed  a  judgment  of  the 
Supreme  Court  of  the  District,  dismissinf; 
ft  petition  for  a  writ  of  mandamus  to  com- 
pel the  Secretary  of  the  Interior  to  revoke 
an  order  removing  a  member  of  the  Osage 
Indian  tribal  council.     Denied. 

See  same  case  below,  40  App.  D.  C.  633. 

Nont — On  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  the  District 
of  Columbia  courts — see  note  to  United 
States  ex  rel.  Taylor  v.  Taft,  Bl  L.  ed.  U.  S. 


Mr.  Andrew  Wilson  submitted  the  cauM 
for  petitioner.  Messrs.  Albert  L.  WUbob 
and  James  P.  Schick  were  on  the  brief: 

The  Indians  are  entitled  to  have  notlOB 
and  be  heard  in  their  defense  as  well  aa 
other  resldcnta  or  citizens  of  the  United 
States. 

Choate  ■*.  Trapp,  224  U.  S.  077,  6(1  L.  ed. 
046,  32  Sup.  Ct.  Rep.  565. 

Id  the  government's  dealing!  with  the 
Indians,  statutes  should  be  liberal!;  con- 

Choate  v.  Trapp,  224  U.  S.  676,  66  L.  ed. 
046,  32  Sup.  Ct.  Rep.  666 ;  Kansas  Indians 
(Blue  Jacket  v.  Johnson  County)  6  Wall. 
737,  18  L.  ed.  667;  Case  of  Miamia  (Wan- 
zop-e-ah  v.  Miami  County)  6  WaU.  7«0,  18 
L.  ed.  674;  Jones  v.  Meehan,  176  U.  S.  1, 
44  L.  ed,  40,  20  Sup.  Ct.  Kep.  1. 

Tbe  membera  of  the  Osage  Council  and 
other  officers  referred  to  in  the  petition  were 
elected  by  the  Osage  Indians  for  a  deflnite 
term  and  were  not  appointed  by  the  Secre- 
tary of  the  Interior.  The  right  to  the  of- 
Hcea  became  vested  and  therefore  valuable. 
It  could  not  be  devested  except  by  due  proc- 
ess ot  law. 

United  States  ex  rel.  Turner  v.  Fisher,  222 
U.  S.  204-208,  56  L.  ed.  165-168,  32  Sup.  Ot 
Rep.  37;  Garfield  v.  United  States,  211  U.  S. 
249,  53  L.  ed.  166,  20  Sup.  Ct.  Rep.  62. 

In  a  case  of  this  kind  power  of  removal 
can  only  he  exercised  when  charges  are  made 
against  the  accused,  after  notice,  with  a 
reBHonnlile  opportunity  to  be  heard  by  the 
odicer  or  body  having  power  to  remove. 

Holler  V.  Holly,  176  U.  S.  300,  409,  44  L. 
ed.  520,  624,  20  Sup.  Ct.  Rep.  410;  Hagar 
V.  Reclamation  Dist.  Ill  U.  S.  701,  708,  26 
L.  cd.  669,  572,  4  Sup.  Ct.  Rep.  663:  lows 
C.  R.  Co.  V.  Iowa,  160  U.  S.  3B9,  303,  40 
L.  ed.  467,  469,  16  Sup.  Ct.  Rep.  344;  Hovey 
V.  Elliott,  167  U.  S..409,  414,  42  L.  ed.  216, 
220,  17  Sup.  Ct.  Rep.  841;  Shurtleff  v. 
United  Stales.  189  U.  S.  311,  314,  47  L.  ed. 
82,t,  631,  23  Sup.  Ct.  Rep.  635;  Mechem. 
Pub,  Off.  S  454 ;  State  ex  rel.  Hitchcock  v. 
Hewitt,  3  S.  D.  187.  16  L.R.A.  417,  52  N.  W. 
876;  State  ex  rel.  Denison  v.  St.  Loui^  90 
Mo.  19,  1  S.  W.  767;  Hallgren  t.  Campbell, 
82  Mich.  266,  0  L.R.A.  410,  21  Am.  St.  Rep. 
557,  46  N.  W.  381 ;  Field  v.  Com,  ,12  Pa,  478 : 
Ham  V.  Boston  Bd,  of  Police,  142  Maaa.  00, 
7  N.  E.  640;  Denver  v.  Darrow,  13  Colo.  460, 
IS  Am.  St.  Rep.  215,  22  Pac.  784;  Dullani 
V.  Willson,  63  Mich.  393,  61  Am.  Rep.  128. 
IB  N.  W.  112;  Biggs  V.  McRride,  IT  Or.  640, 
6  L.R.A.  117,  21  Pac,  876;  Jacques  *.  Little, 
61  Kan.  300,  20  L.R.A.  304,  S3  Pac.  lOQ; 
2  Kent,  Com.  p.  208;  State  ex  rel.  Hamilton 
V,  Grant,  14  Wyo,  41,  1  L.R.A.(N.S.)  680, 
116  Ara.  St.  Rep,  082,  8]  Pac,  7BB,  92  Pac. 
2;  Williams  t.  Bagot,  3  Bam.  t  C.  786,  4 
Dowl.  t  R.  31G,  27  Revised  Rep.  482;  Capel 
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T.  Child,  2  Cromp  ft  J,  USB,  &  Tyrw.  886, 
1  L.  J.  Eich.  N.  S.  205;  Ex  pkrte  Ramshky, 
18  Q.  B.  173,  £1  L.  J.  Q.  B.  N.  S.  238,  18 
Jot.  684;  Page  v.  Hardin,  8  B.  Mon.  048; 
Com.  ex  reL  Uowmm  t.  Slifer,  25  P«.  23, 
M  Am.  Dec.  080. 

Where  the  statute  prescribes  no  prelinii- 
Bkry  proceeding,  but  ftuthoriiea  a  removal 
"for  cause,"  there  must  be  a  notice  and  hear- 
ing, and  in  luch  casea  the  proceeding  ia  judi- 
cUL 

SUte  T.  Donovan,  89  Me.  451,  30  Alt. 
082;  Andrews  v.  Biddeford  Police  Board, 
M  He.  78,  40  Atl.  801 ;  SUte  ex  rel.  Held 
T.  Walbridgc,  llS  Mo.  383,  41  Am.  St.  Rep. 
683,  24  8.  W.  437;  McGregor  v.  Gladwiii 
County,  37  Midi.  389;  Merrick  v.  ArlM;la 
Twp.  41  Mich.  C30,  2  N.  W.  922;  Havdcn  v, 
Memphis,  100  Tenn.  B82,  47  S.  \V.  182; 
State  ex  rel.  Hart  v.  Duluth,  63  Minn.  242, 
39  Am.  St.  Rep.  505,  55  N.  W.  118;  State, 
Harltle;,  Prosecutor,  v.  Cape  May  Point,  55 
N.  J.  L.  105,  25  Atl.  259;  Bang's  Case,  11 
Coke,  93b;  Hex  v.  Richardson,  1  Burr.  540, 
e  Ld.  Kenyan,  85 ;  State  ex  rel.  Haight  v. 
Love,  30  N.  J.  L.  14;  State  ex  rel.  Kcnnt^dy 
T.  McGarry,  21  Wis.  406;  State  ex  rel.  Gill 
T.  Watertown,  0  Wis.  254;  People  ex  rel. 
Keech  v.  Thompson,  94  N.  Y.  451:  Dill. 
Mm.  Corp.  p.  255;  Andrews  v.  King,  77  Me. 

n*. 

No  appearance  tor  Franklin  K.  Lane. 

[S99]  Memorandum  opinion  by  direction 
of  the  court.    By  Mr.  Chief  Justice  White: 

The  act  of  June  28,  1900,  entitled,  An 
Act  for  "the  Division  of  the  Lands  and 
Funds  of  the  Osage  Indians  in  Oklahoma 
Territory,  and  for  Other  Purposes,"  in  its 
Mh  section  provided,  among  other  things, 
for  a  tribal  council  composed  of  eight  per- 
sona. The  members  of  this  council  were 
to  be  chosen  at  an  election  whose  date  was 
fixed,  and  which  waa  to  be  conducted  in  the 
manner  directed  by  the  Commissioner  of 
Indian  Affairs,  provision  being  made  for  the 
biennial  recurrence  of  such  election,  and 
consequently  for  a  two  years'  term  for  the 
raerahera  of  the  council.  The  provision,  bow- 
aver,  creating  the  council,  contained  this 
azpress  qualification:  "And  the  Secretary 
of  the  Interior  is  hereby  authorized  to  re- 
move from  the  council  any  member  or  mem- 
ber! thereof  for  good  cause,  to  be  by  him  de- 
termined." 34  SUt.  at  L.  645,  chap.  3572. 
On  January  2d,  1B13,  the  Secretary  of  the 
Interior,  in  the  exertion  of  the  power  thus 
conferred,  by  a  formal  order  removed  "each 
and  every  member  of  the  council,"  It  was 
dacUred  in  the  order  that  the  power  ex. 
areiaed  was  exerted  for  good  cause,  and 
tkia  atatemcnt  was  followed  by  a  specifl- 
Mition  of  various  acts  of  misfeasance  or  non- 
Kt  L,  ed. 


feasance,  which  it  was  deemed  rendered  the 
Tenoval  necessary.  Among  those  who  were 
thus  remoTcd  was  A.  B.  Brown,  the  relator, 
who,  shortly  after  the  action  of  the  Secre- 
tary that  is,  in  February,  1013,  commenced 
proceedings  by  mandamus  to  vacate  the  or- 
der on  the  ground  that  it  had  been  made 
without  previous  notice,  and  without  afford- 
ing an  opportunity  to  be  heard  and  to  de- 
fend and  therefore  was  not  authorixed  by 
the  statute,  and,  if  it  was  authorized,  waa 
void  because  repugnant  to  the  due  '  process 
clause   of  the   6th   Amendment. 

The  trial  court  denied  the  relief,  and  the 
court  of  [600]  appeals  of  the  district,  in  af- 
firming such  action,  held  that  the  statute 
conferred  upon  the  Secretary  power  to  re- 
move without  necessity  of  notice  or  hear- 
ing; and  moreover,  that  aa  so  construed 
the  statute  was  not  in  conflict  with  the 
Constitution  (10  App.  D.  C.  533).  This 
application  for  the  allowance  of  a  writ  of 
error  is  before  us  because  of  the  refer- 
ence of  the  same  to  tlie  court  by  the  chief 
justice,  to  whom  it  was  primarily  presented. 

The  asserted  right  tu  the  writ  is  baaed 
upon  the  third,  fifth,  and  sixth  paragraphs 
of  S  250  of  the  Judicial  Code;  the  third 
conferring  the  right  to  review  "in  cases  in- 
volving the  construction  or  application  of 
the  Constitution  of  the  United  SUtes,  or  the 
constitutionality  of  any  law  of  the  United 
States;"  the  fifth  giving  such  right  "in 
cases  in  which  the  validity  of  any  author- 
ity exercised  under  the  United  States,  or 
the  existence  or  scope  of  any  power  or  duty 
of  an  officer  of  the  United  States,  Is  drawn 
in  question;"  and  the  aixth  also  giving 
the  right  to  review  in  ccoes  "in  which  the 
construction  of  any  law  of  the  United 
States  is  drawn  in  question  by  the  defend- 
ant." [36  Stat,  at  L.  1150,  chap.  S31, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  231.}  On 
the  face  of  the  record  from  a  merely  formal 
point  of  view  it  is  apparent  that  the  ease 
as  presented  is  embraced  within  both  the 
third  and  Qfth  paragraphs.  But  It  is  ele- 
mentary that  where  the  jurisdiction  de- 
pends upon  the  presence  of  controversies  of 
a  particular  character,  or  the  existence  of 
prescribed  questions  or  conditions,  that  jub- 
stance,  and  not  mere  form,  la  the  test  of 
power,  and  therefore  even  in  a  case  where 
the  requisite  for  jurisdiction  formally  ex- 
ists, the  right  to  review  does  not  obtain 
where  it  is  evident  that  the  formal  ques- 
tions, as  presented  by  the  record,  are  so 
wanting  in  substance  as  to  cause  them  to 
be  frivolous  and  devoid  of  all  merit.  Con- 
solidated Tump.  Co.  V.  Norfolk  k  0.  V. 
R.  Co.  228  n.  S.  606,  600,  07  L.  ed.  682. 
9S3,  33  Sup.  Ct.  Rep.  609,  and  cases  cited. 
It  is  true  that  the  doctrine  has  generally 
found  expression  in  considering  the  right 
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to  Kview  c«a«*  coming  liom  aUte  courts, 
but  the  principle  ii  here  directlj  and  ncoei- 
■Arilj  applicable  [601]  in  consequence  of  the 
natnre  and  charactei  of  the  limitation! 
impowd  by  the  statute  upon  the  right  to 
rerien  caaea  decided  by  the  court  of  ap- 
peal! of  the  District  of  Columbia.  Com- 
ing to  teat  the  existence  of  jurisdiction  to 
review  the  controverpj,  and  consequentlf 
to  determine  whether  the  writ  prayed  for 
should  be  allowed,  we  are  clear  that  the 
propoailiona  upon  which  it  is  asserted  Ju- 
rtidiction  to  reriew  exists  are  so  wholly  un- 
■ubstAutial  and  frivolous  and  devoid  of  all 
merit  as  to  afford  do  ground  wlmtever  for 
the  exercise  of  jurisdiction  and  the  conse- 
qnent  allowance  of  the  writ. 

Tfaia  eonelualon  is  reached  because  we 
an  of  the  dpinioa  that,  ou  the  face  of 
the  stotute,  it  plainly  vested  the  Secretary 
of  the  Interior  with,  the  power  and  dis- 
eretlon  to  remove  without  the  necessity  of 
giving  notice  or  aAordin^  a  hearing,  and 
beoause  we  are  unable  to  perceive  any  basis 
whatever  for  the  contention  tliat  il  the 
atatuto  gives  such  power,  it  conflicts  with 
the  6th  Amendment.  The  riglit  to  mem- 
bership in  the  council  which  tbe  statute  cre- 
atod,  and  the  power  to  remove  at  discre- 
tion which  it  conferred  on  the  Secretary  of 
the  lutorior,  were  indissolubly  united,  and 
It  Is  impossible  to  admit  tbe  existence  of 
thfl  one  without  recognicing  the  other,  and 
thncfore  to  adopt  the  premise  upon  which 
tbe  proposition  must  rest  would  he  but  to 
destroy  the  right  to  continue  iu  office  which 
tbs  proposition  is  urged  to  maintain,  since 
tlM  office  may  not  be  treated  as  existing 
fras  from  the  safeguards  concerning  the  dls- 
diarge  of  its  duties  which  the  stotuto 
provides.  Tbe  argument  ia  not  etrength- 
aaad  by  coafounding  the  asserted  right  of 
the  relator  to  continue  to  be  a  member  of 
ths  tribal  council,  with  rights  of  property 
assumed  to  exist  in  favor  of  the  members 
of  the  tribe,  and  upon  the  resulting  con- 
(ndon  to  urge  that  the  assumed  righto  of 
property  will  b«  taken  without  due  proc- 
ess if  the  authority  of  the  Secretary  to 
nmove  a  member  of  the  tribal  council  with- 
OBt  notice  and  bearing  be  upheld.  On  the 
Mntrary,  U  the  [602]  possession  of  the  as- 
serted property  righto  be  assumed,  it  must 
follow  that  the  power  to  remove,  given  by 
Um  statoto,  must  be  sustained.  Consider- 
li^  the  context  of  the  act,  the  limitation 
which  it  imposes  upon  the  memlwrs  of  the 
tribe  and  the  tribe  itself  to  contract,  and 
tbe  large  administrative  supervision  over 
sncb  subjeeto  which  the  statute  confers  up- 
on the  Secretary,  it  is  not  dJspuUble  that 
ths  right  to  remove  for  "good  cause  to  be 
by  him  determined"  whieh  the  stotute  gives 
to  the  Secretary  la  but  an  upropriato 
7» 


means  provided  for  the  accomplishment  ol 
the  duties  cast  upon  him  with  referenee 
to  the  subject-matters  stated.  Under  these 
cireumstancea  the  proposition  could  not  bs 
maintoined  without  holding  that  although 
the  duty  existed  to  protect  by  appropriate 
legislation  the  tritie  and  ite  members,  such 
legislation,  if  enacted,  would  be  repugnant 
to  the  Constitution. 
Writ  denied. 


(See  8.  C.  Reporter's  ed.  002-fiM.) 

Trial  by  Jury  —  Infringement  of  rlg:ht 
—   directing   Judgment   non   abetante 
veredicto. 
A   Federal    circuit   court   of   appeals   de- 


reversing  a  judgment  of  the  district  court, 
entered  on  a  general  verdict  in  favor  of 
plaintiff,  because  of  the  opinion  that  the 
evidence  did  not  justify  the  submission  irf 
the  ease  to  tbe  jury,  it  directs,  in  accord- 
ance with  the  state  practice,  that  judgment 
be  entered  for  defendant. 
[For  other  cases,  see  Jury.  I.  d,  1,  In  Digest 
Bup.   Ct.  1M«.| 


IN  ERROR  to  the  United  BUtee  Circnit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which,  reversing  a 
judgment  of  tbe  District  Court  for  the 
Eastern  District  of  Pennsylvania  in  favor 
of  plaintiff  in  a  negligence  action,  directed 
that  judgment  be  entered  in  favor  of  de- 
fendant notwithstanding  the  verdict.  Modi- 
fied  by   eliminating  the   direction   tor   the 


NoTK. — On  the  right  to  judgment  turn  ob- 
•tante  veredicto  because  of  tbe  failure  of 
proof— see  noto  to  Kirk  t.  Salt  Lake  City, 
12  L.R.A.(NJS.)   1021. 

As  to  the  CMistitutional  power  of  an  ap- 
pellato  court,  upon  reversing  a  judgment  for 
plaintiff,  entered  upon  the  verdict  of  a  jury, 
to  direct  judgment  for  defendant  without 
remanding  case  for  new  trial — see  noto  to 
Ounn  V.  Union  R.  Co.  £  L.R.A.(N.S.)   362. 

Generally,  on  the  right  to  jury  trial — see 
notes  to  Justices  of  Supreme  Ct.  v.  United 
Btotcs.  10  L.  cd.  U.  a.  668;  Eilenbecker  v. 
District  Ct.  33  L.  ed.  U.  B.  SOI;  Qulf,  C.  4 
S.  F.  R.  Co.  V.  Shane,  39  L.  ed.  U.  S.  T£T; 
and  Perwo  V.  Dodge,  41  L.  ed.  U.  S.  US. 
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entry   of   judgment   for  defendant,   and   bj  be,  and  the  aame  )■   hercbj,  kfflrmed,  uid 

•ubctitutl&K  A  direction  fur  k  new  trial.  that  the  direction  for  entry  of  judgment  in 

Sm  Mme  caae  below,  —  L.R.A.(N.S.}  — ,  favor   of    defendant   be    reversed,    and    the 

lis  C.  C.  A.  465,  200  Fed.  369.  case   le  remanded  to  the  trial   court,  with 

Mr.  Clywe.  S.  Koona  argued  the  cauae,  d'^**"**"   to  aet  aaid.  ito  judgment  and 

and,  with  Mr.  Vedantua  B.  Edwa^d^  41«d  ^'■'2  '  "*"  '"*■•  ^„  , 

a  brief  for  ptaintiff  in  error.  ■**™»^    "*    modified. 

Mr.    Arthnr    G.    Dickson    argued    the  — 


Mentoranduro    opinion    by    direction    of  ^■ 

the  eourt.     By  Mr.   Chief   JuBtice  White:  ^*??  0^  TRUSTEES  OF  THE  TOWN 

A.  adminl.tr.tri.  of  the  eatat*  of  her  de-  £?  ^i^J^°d\  '"  *^*  ^"^^  *>'  ^" 

eeaaed  hu.band.  the  plaintiff  in  error  aued  "«"«'■  ««*  "^'«'- 

to  recover  for  the  lou  occaaioned  by  hi«  (See  S.  C.  Reporter",  ed.  «04-flJ8.) 

death,  alleged  to  have  reanlted   from  the  Appe.1  -  tram     tcrrllorUl     aapreo)* 

negligence  of  the  defendant   railroad   com-  court  —  followlnc   decision   below  — 

pany.     Over  the  objection  of  the  defendant  Impleading      and      aning      nnknawn 

the  ease  wa»  aubmitted  by  the   trial  court  claimants. 

to   the  jury,   and   from   the   judgment   en-  !•  "^^^   Federal   Supreme   Court   will  ac> 

tered   on  the  verdict   rendered   againat  tha  "P*  the  ™I>ng  of  the  supreme  court  of  the 

railroad   company,  error   was   by   the  com-  t««itory   of  Sew  riex.co  that  the  town  of 

T.^i          Ai       ■       -i         _!.     1  Lae   Vegaa,  to   which  the   La.  Vecaa   land 

pany   prosecuted  from   the  circuit  court  of  ^  ;^,,  'eonflrmed  by  the  act  of  tongreaa 

appeals.     On   the   hearing  that  court,   con-  (,f  ju^g  21,  1860   (12  Stat  at  L.  71,  chap, 

eluding   that  the  evidence   did   not   justify  1S7),  was  not  properly  impleaded  nor  prop- 

the  Bubmiasion  of  the  caae  to  the  jury,  re-  eriy    aerved    under    the    designation    "un- 

veraed  the  judgment,  and   in  pasaing  upon  known  claimants  of  interests  in  the  prem- 

a  motion  made  by  the  railroad  company  in  '«»  »d»?rae  to  the  plaintiff"  in  a  subaequent 

the  trial   court,   pursuant  to  the   Penniyl-  «uit  to  quiet  title  to  land  within  the  bound- 

vanlapraetic.   for   ju^.nient   in   it.   favor  J[;rico°\t^rurtw''^p7«rirra  'n.^'IT 

•01.   oMante   «redic(o,    it   was  held   that  Comp.   Law.    lSfl7,   SI   4010,   4011,    which, 

the   motion   was   well  taken,   and  the   case  although    authorizing    unknown    clalmaota 

waa  remanded  to  the  trial  court,  not  for  a  to  be  ao  designated,  provide,  for  making 

new  trial,  but  with  directions   to  enter   a  parties  defendant  "by  their  names,  aa  near 

judgment    for    the    defendant      —    L.R.A.  aa  the  same  can  be  aKertained,"  those  who 

(NJB.)   — ,  118  C.  C.  A.  405,  200  Fed.  850.  «'"'">  *"  interest  adverse  to  plaintiff. 

1.  ti>»  -»..  .     ^.A^  K-  tt,^  ..i^.^i.....  .1.  I*""  Other  csu..  we  Appeal  and  Error,  VIIL 

Aa  the  caae  aa  made  by  the  plcadinga  de-  „    i-   conrti,   VII.   d;   Parties,   II.  a,  1.  la 

pended  not  merely  upon  diverse  citizenship,  DIseH   Sup,   Ct.   1908.] 

but  waa  eiprewly  based  on  the  employer."  Judgment  —  conrlnslTcnesa  —  Jnrladlc- 

liability    act    error    wa.    prosecuted    from  "<»"  T  ««ll«ler«l  "tMck-.           . 

this  court  decree  in  favor  of  plaintin  in  a  snit 

— .       ,    „        .         ,     .   i      .            ,         ,,.  to  Quiet  title  to  land  within  the  boundaries 

We  .hall  not  undertake  to  analyw  the  ^,  "J^^  ^a.  Vega.  Und  grant  may  be  col- 
evidence,  or  review  the  grounds  which  led  i.terally  atUcked  because  the  town  of  Las 
the  court  below  to  conclude  that  error  was  Vegas  wa.  not  made  a  party,  unles.  em- 
committed  in  aubmitting  the  case  to  the  braced  iu  the  desif^nation  "unknown  claim- 
jury,  becaiiK  we  think  it  is  adequate  to  ant.  of  interests  in  'the  premise,  adverse 
•ay  that  after  a  careful  examination  of  the  **  tl^*  plaintiff." 
■™„d  ™  «,  no  r.,..n  I„  holding  ll,.t  tho  '^"^^  S.^'cTw"'"''   '"•  ■■  "^  ^ 

court  below  erred   in   so  deciding.     Aa   re-    

gards,  however,  the  ruling  on  the  motion  for  Nora.— Aa  to  review  by  United  SUtes  Bu- 

judgraent  [604]  son  otjluste  veredicto,  it  is  P""";   Cojirt  of   territorial   dedaions-tw 

Ipfirent    in    vjew    of    the    recent   decUion  g"^*"  "»«"   B«k  "■  lo".  W  L.  ed.  U. 

in  Slocum  v.  New  York  I*  Ins.  Co.  228  U.  q^  Conclusiveness  of  judgmenta  gener»lly 

S.   364.   67    L.   ed.   870,   33    Sup.    Ot    Hep.  _^  note,  to   Sharon  v.  T'eny,   1   L.rX 

023,   that   error    was   committed.     It   fol-  672 ;  Bollong  t.  Schuyler  Nat  Bank  3  L.R.A. 

low.  that  our  duty  is  to  aSrm  and  modify;  142;  WIeae  v.  San  Francisco  Uiuieal  Fund 

that  hi,  to  aftirra  the  judgment  of  reversal,  ^<^-  7   L.R.A.   577;   Morrill  v.  Morrill,   11 

uid   to   modify    by    reversing   so   much    of  i;^\  "1^' A'l*'T/i,°<*P*''   "    V'''^ 

11.         .■          »  n..  .™,.t  K.1™   ..  a;^^*^  308;   Bank  of  United  States  v.  Beverly,  11 

the  action   of  the  court  below  " ^"^ected  ^ed.  U.  S.  70;  Johnson  Steel  Street  it.  Co. 

the  entry  of      judgment  in  favor  of  the  de-  ,    Wharton,  38  L.  ed.  U.  8.  420;  Southern 

fcndant.     Conformably  to  this  conclusion  it  p_  jf_  Cq.  v.  United  Btatea,  42  L.  ed.  U.  8. 

ia  ordered   that   the   judgment   of   reversal  366, 

••'••'•  .,™.,Goo8k-   "' 
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rve  the  town  of  Lsi  Vegai  under  thr- 
deaignation  "unknown  claim&nta"  in  a.  suit 
to  quiet  title  to  land  within  the  boundariee 
ol  the  Laa  Vegaa  land  grant  naa  not  with- 
drawn from  tne  coQBideration  of  the  court 
in  an  action  in  mandamus  to  compel  the 
town  trUBteea  to  execute  a  conveyance  to 
the  Hucceasful  plaintiff  in  the  earlier  suit 
by  the  averment  in  the  answer  that  neither 
at  the  time  of  the  confirmation  of  the  grant, 
nor  at  any  time  subsequent  thereto,  did 
the  town  have  a  representative  upon  whom 


XI 


I  cases,  see  Trial.  II..  In  Dlges: 


«.] 


Judgment  —  conclusiveness  —  parlies. 
4.  The  town  of  Las  Vegas,  to  which  tbc- 
Las  Vegas  land  grant  was  confirmed  by  the 
act  of  Congress  of  June  fil,  1800,  wts  not 
bound  by  the  decree  in  a  suit  against  some 
ot  the  inhabitants  of  the  town  to  quiut 
title  to  lands  within  the  boundaries  of  that 
pant. 

[For   otber   cases,   see   Jadanient,   111.   k.   In 
Disest  Sop.  Ct.  UOg.1 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  Judgment  of 
the  District  Court  of  San  Miguel  County, 
In  thnt  territory,  dismissing  the  petition 
in  an  action  for  mandamus  to  compel  the 
tnutees  of  the  town  of  Laa  Vegas  to  execute 
a  conveyance  of  land  within  the  boundaries 
of  the  Laa  Vegas  land  grant.     Affirmed. 

See  same  case  below,  16  N.  M.  892,  120 
Pae.  894. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jobn  D.  W.  Veeder  submitted  the 
cause  for  appellants: 

This,  being  a  proceeding  by  mandamus  to 
have  the  title  decreed  to  appellants  authenti- 
cated by  a  deed  of  conveyance,  is  obviously 
a  collateral  proceeding  akin  to  enforcing 
satisfaction  of  a  judgment,  and  appellees 
are  therefore  concluded  by  the  decree. 

Van  Fleet,  CollaUral  Attack,  |  3;  Rock 
bland  County  v.  United  States,  4  Wall. 
as,  444.  18  L.  ed.  419,  422;  Davenport  v. 
Lord,  9  Wall.  400,  19  L.  ed.  704;  Washing- 
ton County  V.  Durant  (Washington  County 
T.  United  SUtes)  9  Wall.  415,  417,  19  L. 
•d.  732,  733;  Franklin  County  t.  German 
Sav.  Bank,  142  U.  8.  93,  98-101,  36  L.  ed. 
MB,  960,  961,  12  Sup.  Ct.  Rep.  147. 

And  where,  as  here,  the  judgment  quieUng 
title  discloaes  the  fact  that  the  matter  of 
jurisdiction  of  the  parties  haa  been  eonsid- 


ered  and  determined  by  the  court,  neh  de- 
termination is  as  conclusive  upon  the  par- 
ties in  a  collateral  proceeding  as  any  adjudi- 
cation of  the  court  can  be. 

Freeman,  Judgm.  3d  ed.  %  130;  28  Cye. 
1064;  Foster  v.  Givens,  14  C.  C.  A.  e2S,  91 
U.  S.  App.  626,  67  Fed.  690;  Scudder  v.  Cox, 
35  Tex.  Civ.  App.  418,  80  S.  W.  872;  Braw- 
ley  T.  Ranney,  67  Mo.  280;  Reedy  v.  Cam- 
fiekl,  159  111.  2S4,  42  N.  E.  833;  Cincin- 
nati, S.  i.  C.  R.  Co.  v.  Belle  Centre,  48  Ohio 
St.  273,  27  N.  E.  464;  Wiiicmiller  v.  Laugh- 
lin.  61  Ohio  St,  421,  38  N.  E.  Ill;  McCanlcy 
v.  Fulton.  44  fal.  365;  Bickerdike  v.  Allen, 
157  III.  95.  29  L.R,A.  782,  41  N.  E.  740;  Be 
Harper,  133  Fed.  070. 

The  question  of  the  jurisdiction  of  the 
defendants  through  service  by  publication, 
having  been  adjudicated  in  the  decree  of 
1894,  was  likewise  conclusive  upon  the 
court,  and  not  subject  to  attack  in  this  col- 
lateral proceeding,  whether  as  matter  of  fact 

Thompson  v.  Thompson,  226  U.  8.  652, 
57  L.  ed.  34T,  33  Sup.  a.  Rep.  129. 

The  inhabitants  of  the  town  of  Las  Vegas 
and  appellees  are  privies  in  estate,  and  are 
bound  by  the  decree  quieting  title. 

1  Greenl.  Ev.  gg  189,  623,  536;  Bigelow, 
Estoppel,  pp.  88,  95. 

Originally  it  was  necessary  to  make  the 
beneficiaries  parties  to  all  proceedings  af- 
fecting their  interest,  and  this  rule  still  pre- 
vails where  there  is  any  doubt  of  the  power 
of  the  trustees  to  represent  the  beneficiary 
and  bind  him  both  in  wliat  is  done  for  him 
and  what  is  done  against  him.  The  bene- 
ficiaries are  the  persons  materially  inter- 
ested and  can  best  represent  their  interest. 
Therefore,  they  ought  to  be  parties  in  all 
cases  unless  there  is  a  trustee  fully  em- 
powered to  represent  them,  when  the  court, 
in  its  discretion,  may  proceed  without  them. 

Freeman,  Judgm.  gg  162,  167,  173;  Iowa 
County  T.  Mineral  Point  R.  Co.  24  Wia. 
126;  Shaw  v.  Norfolk  County  R.  Co.  B 
Gray,  170;  Willink  v.  Morris  Canal  ft  Bkg. 
Co.  4  N.  J.  Eq.  387;  -Van  Vechten  v.  Terry, 
2  Johns.  Oh.  197;  Vetterlein  v.  Barnes,  124 
U.  8.  169,  31  L.  ed.  400,  8  Sup.  Ot.  Rep. 
441;  Kerrison  v.  Stewart.  93  U.  B.  l&S,  23 
L.  ed.  843. 

It  follows,  we  think,  from  the  relation 
which  the  trustee  sustains  to  the  benefleiary, 
that  of  a  mere  representative  of  him,  that 
the  nonappointment  of  the  trustee  cannot 
operate  to  suspend  either  the  Institution  or 
prosecutitm  of  legal  proceedings  against  the 
trust  estate,  or  to  discharge  either  the  trust 
estate  or  the  beneficiaries  from  the  effect 
of  the  judgment  rendered,  when  the  latter 
have  been  made  parties  and  served  with 
legal  process. 


by  Google 
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lleaarB.  Charles  A.  Sple«s  uid  8.  B. 
DsTla,  Jr.,  lubmittcd  the  cuue  tor  ap- 
pdlce: 

There  ia  no  proper  statement  of  tact*  hj 
tke  court  below,  and  therefor*  nothing  for 
rvriew  in  thia  caae. 

Qnj  T.  Howe,  :ofl  U.  8.  12,  27  L.  ed.  634, 
1  Snp.  Ct  Hep.  130;  Bonnifleld  t.  Price,  164 
U.  S.  672,  26  L.  ed.  1028,  14  Sup.  Ct.  Rep. 
IIM;  Marthall  v.  BurUi,  172  U.  S.  630,  43 
L.  ed.  670,  10  Sup.  Ct  Rep.  800;  Cohn  t. 
Daley,  1T4  U.  G.  530,  43  L.  ed.  1077,  IS  Sup. 
Ct.  Rep.  B02i  Annijo  t.  Armijo,  IBl  U.  S. 
661,  4S  L.  ed.  1008,  21  Sup.  Ct.  Rep.  707. 

The  town  of  Laa  Vegaa  was  not  made  a 
party  to  the  auit  of  1804  by  designating  aa 
defendanta  the  unknown  claimants  of  inter- 
eate  adverse  to  the  complainants. 

Rodriguez  v.  La  Cueva  Ranch  Co.  17  N. 
U.  246,  134  Pac.  288. 

In  the  absence  of  manifest  error  tiiii  court 
will  follow  the  decision  of  the  territorial 
eonrt. 

Albright  t.  Sandoval,  816  U.  S.  331,  B4  L. 
ed.  502,  30  Sup.  Ct,  Rep.  318;  Banta  F« 
County  V.  New  Mexico,  21fi  U.  S.  296,  S4 
L,  ed.  202,  30  Sup.  Ct.  Rep.  Ill;  Lewia  v. 
Herrera,  208  U,  S.  300,  S2  L.  ed.  60Q,  28 
Sup.  Ct,  Rep.  412;  Crary  v.  Dye,  808  U,  B. 
B16,  68  L.  ed.  603,  28  Sup,  Ct.  Rep.  360; 
English  T.  Arizona,  214  U.  S.  350,  53  L.  ed. 
1030,  20  Sup.  Ct.  Rep.  658. 

Artiflcial  designations  of  defendants  may 
be  used  only  in  case  of  necessity,  and  per- 
•ou  whose  names  are  in  tact  known,  or 
eonld  with  reasonable  diligence  be  ascer- 
tained, may  not  be  included  among  "un- 
known claimants." 

Title  ft  Document  Restoration  Co.  t.  Ker- 
rigan, ISO  Cal.  88B,  8  L.R.A.(N.8.)  682,  110 
Am.  St.  Rep.  100,  88  Pac.  366;  American 
Laud  Co.  V.  Zeiss,  219  U.  S.  47,  66  L.  ed. 
82,  31  Sup.  Ct.  Rep.  200;  Ware  v..Eaaton, 
46  Minn.  180,  48  N.  W.  775;  Gilbreath  v. 
Teufel,  15  N.  D,  162,  107  N.  W.  4S;  Floto 
T.  Floto,  213  III.  438,  72  N,  E.  1092;  Bear 
Lake  County  v.  Budge,  9  Idaho,  703,  108 
Am.  St.  Rep.  179,  75  Pac.  614;  Hill  v. 
Henry,  66  N.  J.  Eq,  150,  67  Atl.  664;  Han- 
cock r.  First  Nat.  Bank,  03  N.  ¥.  82;  B&rd- 
well  T.  Collins  (Bardwell  v.  Anderson)  44 
UioD.  &7,  »  L.R.A.  152,  20  Am.  St.  Rep. 
H7,  46  N.  W.  315;  Sheperd  t.  Ware,  46 
Uinn.  174,  24  Am.  St.  Rep.  212,  48  N.  W. 
773;  Eayra  t.  Nason,  54  Neb.  143,  74  N. 
W.  408;  Oerman  Nat.  Bank  t.  Kautter, 
55  Neb.  103,  75  N.  W.  G66 ;  Walter  A.  Wood 
Harrester  Co.  -r.  Dobry,  58  Neb.  590,  81  N. 
W.  611;  Topliff  V.  Richardson,  76  Neb.  114. 
lOT  N.  W.  114;  Bunker  v.  Taylor,  13  S. 
4U,  83  N.  W.  6G5;  Oziah 
Iowa,  lOS,  188  N.  W.  SU. 
**  L.  ed. 


Hr.  Justice  HcKenna  delivered  the  opin- 
ion of  the  court: 

Action  for  mandamus  brought  bj  app«^ 
lants  in  the  district  court  of  the  county  of 
San  Uiguel,  then  In  the  territory  of  N«w 
Mexico,  against  appellees  as  trusteea  of 
the  town  of  I«s  Vegas,  to  require  them  to 
execute  a  deed  or  deeds  to  the  property 
described  in  the  petition.  The  appellee* 
filed  an  answer  to  the  petition  and  also  a 
counterclaim.  Tboae  papers  set  out  the 
history  ot  the  loa  Vegas  grant,  preceding 
and  subsequent  to  its  confirmation  by  the 
act  of  Congress  hereinafter  referred  to  and 
the  final  patent  to  the  town.  Motions  to 
■trtke  them  out  were  overruled,  and  de- 
murrers to  them  were  also  overruled.  An 
answer  having  been  filed  to  the  counterclaim 
by  appellants,  portions  of  which  were  struck 
out  by  the  court  [606]  on  motion  of  ap- 
pellees, after  hearing  judgment  was  ren- 
dered dismissing  the  petition.  The  judg- 
ment was  affirmed  by  the  supreme  court  of 
the  territory. 

The  petition  allies  appellants  to  be  the 
owners  in  fee  simple  and  holders  of  a 
perfect  title  to'the  land  described  therein, 
and  that  it  lies  within  the  boundaries  of 
"the  Las  Vegas  grant"  That  they  ac- 
quired the  title  thereto  between  the  4th  of 
October,  1888,  and  the  Ist  of  July,  1604, 
by  purchase  from  the  then  owners  and  oe- 
cupants  of  the  several  portiona  compris- 
ing the  tract,  and  obtained  deeda  of  convey- 
ance therefor,  and  afterwarda  inatituted 
proceedings  in  the  district  court  of  San 
Miguel  county  against  certain  named  per- 
sons "and  all  of  the  unknown  claimants  of 
interests  in  the  landa  and  premisea"  ad- 
verse to  appellants,  to  quiet  their  title  to 
the  lands,  and  that  on  September  16,  1894, 
a  decree  was  duly  entered  In  the  cause  con- 
firming and  establiBhing  in  them  an  estate 
in  fee  simple,  abeolute,  against  any  and  all 
and  every  adverse  claim  of  all  persons 
whomsoever,  and  quieting  and  setting  at 
rest  the  title  to  the  land  against  appelloea. 
A  copy  of  the  decree  is   attached  to  the 

The  petition  also  allege*  that  the  Laa 
Vegaa  grant  was  confirmed  by  act  of  Con- 
gress on  June  21,  1860  [12  BUt.  at  L. 
71,  chap.  167},  to  the  town  of  Laa  V^ma, 
and  became  thereby  s^r^ated  from  the 
public  domain  and  the  proper^  of  tha 
grantee  and  ita  privies. 

That  Jefferson  Reynolds,  Engeato  Romaro, 
Charles  llfeld,  Elisha  V.  Lcng,  laidor  V. 
Qall^oa,  Felix  Esqnibel,  and  T.  H.  PLerM 
are  the  trustees  of  the  town,  duly  appointad 
by  the  district  court  of  San  Miguel  county 
under  and  by  virtue  of  an  act  of  the  leg- 


Howard,  140  I  islative  assembly  of  the  territory  ot  Now 
Mexico,  entitled,  "An  Aet  to  Provldft  tor 
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th«  Management  of  the  Lai  Vega*  Grant, 
an<t  for  Other  PurpoaeB,"  approved  March 
12,  1903,  and  that  it  was  made  the  dutj  of 
the  board  of  trustee*  to  make,  execute,  and 
deliver  deeds  of  convejauce  to  all  peraom 
who  held  a  [607]  title  to  any  lands  of  the 
grant,  which  became  or  was  perfect  or  en- 
titled them  to  the  poiseaaion  thereof  at  the 
time  of  the  acquisition  of  New  Mexico,  under 
the  treaty  of  Guadalupe  Eidalgo,  or  at  anj 
time  subsequent  thereto. 

That  appellanta  made  application  to  the 
board  of  trustees  to  execute  and  deliver  a 
deed  to  them  of  the  tract  of  laud  described, 
the  title  to  which  had  become  perfected  by 
the  decree  hereinbefore  specified,  but  the 
board  declined  to  recognize  the  title  of  ap- 
psUants  and  to  issue  the  deed  of  conveyance 
asked  for. 

Mandamus,  directed  to  the  board,  was 
prayed. 

The  ground  of  appellants'  petition,  there- 
fora,  ia  that  th:'y  possess  a  perfect  title 
established  by  tliu  suit  and  decree  referred 
to  which  entitled  them  to  a  deed  from  the 
tnutees  under  the  act  of  the  legislative 
assembly  of  March  12,  1903.  Laws  of 
New  Mexico,  1903,  p.  Ti.  That  act  becomes 
a  factor  for  consideration.  By  It  the  dis- 
trict court  of  San  Miguel  county  is  vested 
with  jurisdiction  to  manage,  control,  and 
administer  the  land  grant.  In  the  exercise 
of  such  jurisdiction  power  is  conferred  to 
appoint  a  board  of  trustees  from  among  'the 
reaidents  upon  the  grant.  Provision  is 
made  for  their  organization,  and  the  court 
is  empowered  to  exercise  tbe  same  control 
orer  their  acts  as  courts  of  equity  exercise 
over  receivers.  And  it  is  provided  that 
"this  act  shall  not  interfere  with  or  preju- 
diea  any  vested  rights  in  and  to  any  of 
the  lands  embraced  within  the  bounds  of 
said  Las  V^as  grant,  or  preclude  a  Ju- 
dicial examination  or  adjustment  thereof, 
and  it  is  hereby  made  the  duty  of  said 
board  of  trustees  to  make,  execute,  and  de- 
liver deeds  of  conveyance  to  any  and  all 
persons  who  hold  a  title  to  any  such  lands, 
which  became  or  was  perfect  or  entitled 
them  to  the  possession  thereof  at  the  time 
of  the  acquisition  of  New  Mexico,  under 
tbe  treaty  of  Guadalupe  Hidalgo  [9  Stat, 
at  L.'022],  or  at  any  other  time  subsequent 
thereto." 

By  I  9  the  board  has  power,  under  tlie 
direction  of  the  [COS]  court,  to  lease,  sell, 
or  mortgage  any  part  at  parta  of  the  grants, 
tbe  proceeds  to  be  used  "for  such  purpose 
as  said  board  and  court  may  deem  to  be 
for  the  best  intereats  of  the  communis  for 
the  beneflt  of  which  such  grant  waa  made." 

It  will  be  seen,  therefore,  that  the  stat- 
ute makes  it  tlte  duty  of  the  trustees,  it 
may  be  under  the  direction  of  the  court,  to 
9M 


execute  and  deliver  deeds  of  conveyance  to 
anyone  having  the  kind  of  title  described; 
that  Is,  which  had  become  or  was  perfect, 
or  entitled  such  person  to  land  which  he 
claimed  at  the  time  of  the  acquisition  of 
New  Mexico,  under  the  treaty  of  Guada- 
lupe Hidalgo,  or  at  any  other  time  subse- 
quent thereto.  Appellants  rely  upon  such 
tiUe,  as  we  have  seen,  as  established  by  the 
suit  to  quiet  title  and  the  decree  rendered 
therein.  A  consideration  of  this  suit  and 
decree,  therefore,   becomes  necessary. 

The  suit  was  brought  in  the  district  court 
of  8an  Miguel,  county,  territory  of  New 
Mexico,  by  appellants  against  certain  named 
defendants  and  "all  unknown  claimants  of 
interests  in  the  premises  and  lands"  which 
were  described.  The  complaint  alleged  that 
appellants  were  owners  in  fee  simple  and 
the  occupants .  and  possesBors  of  the  land, 
that  it  lay  within  the  exterior  boundaries 
of  a  grant  of  land  made  by  the  Mexican 
government  to  certain  named  parties  in  the 
year  183S  "for  the  use  and  beneflt  of  the 
iuhabitante  and  settlers  of  the  town  ol  Las 
Vegas;"  that  the  grant  waa  known  in  the 
archives  of  the  surveyor  general  of  New 
Mexico  as  private  land  claim  number  20, 
and,  as  such,  on  June  21,  1S60,  duly  wa- 
Armed  by  act  of  Congress  of  the  United 
States  to  tbe  town  of  Las  Vegas,  and  there- 
by became  segregated  from  the  public  do- 
main. That  the  land  described  in  the  com- 
plaint as  belonging  to  appellants  waa  taken 
poaseasion  of  by  them  and  their  grantors 
under  and  by  virtue  of  the  terms  and  pro- 
visions of  the  said  Las  Vegas  grant,  and 
the  laws  of  the  territory  of  New  Mexico  ap- 
plicable thereto,  more  than  [609]  ten  years 
prior  to  the  commencement  of  the  suit,  and 
that  they  and  their  grantors  from  whom 
they  claim  title  and  from  whom  they  have 
deeds  of  conveyance  have  been  in  the  actual, 
exclusive,  open,  and  uninterrupted  adverse 
possession  under  claim  of  title,  and  have 
therefore  a  good  and  indefeasible  title  in 
fee  simple  to  the  land,  and  are  entitled  to 
occupy  and  hold  possesaion  thereof. 

It  was  alleged  that  certain  persons,  nam- 
ing them,  made  some  claim  adverse  to  the 
complainants  in  the  suit  (appellants  here), 
but  what  the  nature  and  extent  of  their 
claim  waa  complainants  were  unable  to 
state.  And  it  was  alleged  that  there  wers 
certain  unknown  buccesaors  of  the  Fairview 
Town  Company  who  made  some  claim  of 
interest  in  and  title  to  the  laud,  bat  the 
nature  and  ^tent  of  the  claim  wsre  nn- 

Tben  tbe  following  was  alleged:  "That 
your  orators  are  credibly  informed  and 
believe  that  certain  unknown  persons  desig- 
nated in  this  bill  as  'unknown  claimants  ri 
interests   in   the  premises  adverse  to  your 
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orAtors'  alio  maJce  aome  claim  of  Interest 
■nd  title  in  and  to  the  Hiid  tract  of  land 
adTOrHe  to  the  eitate  of  your  oratora,  but 
what  tbe  nature  and  extent  of  the  sai ' 
elaim  of  Mid  unknown  perBons  in  and  to 
•aid  tract  of  land  is,  ia  Ukewioe  to  your 
oratora  untcnown." 

It  wa«  finally  alleged  that  all  of  the 
elUms  and  preteneee  of  the  defendanta 
the  eait,  known  and  unknown,  adveree 
the  estate  of  complainant!,  were  of  no  avail 
against  their  title,  and  constituted  a  cloud 
upon  it.  It  was  prayed  that  the  title  of  com- 
plainants be  established  against  all  of  tbc 
defendants,  and  that  it  be  forever  quieted 
and  set  at  rest,  and  process  was  prayed. 

An  affldavit  for  publication  of  process 
was  filed  in  which  it  was  recited,  among 
other  things,  "that  the  place  of  residence 
is  unknown  and  the  whereabouts  canno 
discovered  of  any  and  all  of  the  defendants 
designated  as  unknown  claimants  of  inter- 
est in  the  premises  and  lands  [610]  de- 
scribed in  the  bill  of  complaint,  who  claim 
adversely  to  the  complainants,  Qeorge  E. 
Priest,  Helvin  W.  Quick,  and  Charles  H. 
Benjamin." 

Publication  was  made.  There  was  no  ap- 
pearance on  the  part  of  any  of  the  defend- 
ants, and  the  bill  of  complaint  was  or- 
dered to  be  taken  as  confessed;  and  it  was 
decreed  that  all  of  the  defendants  were 
brought  liefore  the  court  by  proper  process, 
and  that  the  court  had  jurisdiction  of  them, 
whether  known  or  unknown,  and  jurisdic- 
tion of  the  subject- matter  of  the  suiti  that 
the  land  lay  within  the  exterior  boundaries 
of  the  Laa  Vegas  grant,  as  described, 
conflnned  by  Congress  as  alleged,  and  that 
in  consequence  of  the  grant  and  conDrma- 
tion  the  land  was  segregated  from  the 
public  domain  and  t»ccame  and  was  the 
private  property  of  the  grantees  and  their 
privies.  That  the  complainants  in  the  suit 
and  their  grantors  from  whom  they  claimed 
and  from  whom  they  hac'  deeds  o(  convey- 
ance were  in  the  adverse  possession  of  the 
land  as  allied,  and  that  as  a  consequence 
thereof  complainants  were  entitled  to  the 
relief  for  which  they  prayed-  And  it  was 
decreed  that  the  right,  title,  and  interest 
of  complainants  was  an  estate  in  fee  simple 
abaolnte,  and  that  the  same  be  established 
in  than,  and  that  the  defendants  be  barred 
and  estopped  from  having  or  claiming  or 
awerting  any  right,  title,  or  intereet  what- 
soever adverse  to  tite  oomplainants  or  any 
of  them,  and  that  their  title  to  the  land, 
aad  each  and  every  part  theretrf,  t>e  ttX' 
«v«r  quieted  and  set  at  rest 

It  will  be  observed  that  the  title  set  np 
hy  appellants  in  the  suit  to  quiet  title,  and 
nutalned  by  the  decree,  depended  upon  ad- 
verse posMMicn, — in  oUier  words,  upon  th<i 
■•  I.,  ed. 


statute  of  limitations;  and  the  trial  court 
in  the  case  at  bar  considered  that  aspect 
of  the  case  and  decree  only,  and  found  tltat 
the  statute  did  not  begin  to  run  until  after 
the  passage  of  the  act  of  1903  and  the  ap- 
pointment of  the  t»oard  of  trustees;  and 
that  possession  of  appellants  [Sll]  and 
their  predecessors  in  title  for  a  period  of  ten 
years  prior  to  the  act  and  the  appointment 
of  the  trustees  eouU  not  ripen  any  title 
against  appellees. 

The  court,  therefore,  adjudged  tJiat  the 
decree  in  favor  of  appellants  of  September 
16,  1894,  quieting  title  in  them,  was  not 
binding  upon  appellees,  and  the  petition 
herein  was  dismissed. 

The  supreme  court,  however,  considered 
this  position  untenable,  saying  that  if  "the 
court  had  jurisdiction,  aa  against  defend- 
ants, to  render  the  decree  of  18B4,  all  the 
findings  upon  which  that  decree  proceeds 
are  likewise  conclusive  against  it,  and  it 
avails  nothing  to  inquire,  as  did  the  trial 
court,  into  whether  such  findings  were  ai 
a  matter  of  fact  properly  made."  And  the 
court  said:  "The  whole  question,  there- 
tore,  is  whether  the  procMdings  of  1B94 
bind  the  present  defendants,"  tlie  board  of 
trustees  of  the  town  of  Las  Vegas. 

The  court  answered  the  question  in  the 
n^ative,  basing  the  answer  on  the  provi- 
sions of  the  laws  of  the  territory.  Sections 
4010  and  4011  of  the  Compiled  Laws  of 
1897  of  the  territory,  the  court  said,  pro- 
vide for  an  action  to  quiet  title  to  real 
property,  and  permit  the  complainant  to 
make  parties,  "by  their  names  as  near  at 
can  be  ascertained,"  those  who  claim  an 
interest  adverse  to  him,  the  unknown  heirs 
of  any  deceased  person  who  made  clsim  in 
his  lifetime,  "and  all  unknown  persona  who 
may  elaim  any  interest  or  title  adverse  to 
plaintiff,     .     .  unknown   heirs  by  the 

stjie  of  unknown  heirs  ot  snch  deceased 
person,  and  said  unlcnown  persons  who  nutj 
claim  any  interest  or  title  adverse  to  plain- 
tiff by  the  name  and  style  of  unlmown 
claimants  of  interests  in  the  premlsea  ad- 
verse to  the  plaintiff,  and  the  tervioe  <rf 
process  on,  and  notice  ot  said  suit  againat, 
defendants,  shall  be  made  in  the  same  maB< 
ner  as  now  provided  by  law  in  other  eivil 
[612]  suits."  Service  by  publication,  the 
court  said,  is  provided  by  |  2904,  and  may  be 
ordered  upon  a  sworn  pleading  or  affidavit 
"showing  that  the  defendant,  or  any  one 
or  more  of  tliem  in  s^d  causey  retida  or 
has  gone  out  of  the  territory,  has  concealed 
himself  within  it,  has  avoided  service  of 
process  on  him,  or  is  In  any  other  mannar 
so  situated  that  process  cannot  be  served 
upon  him  or  them,  or  that  his  or  their 
names,  or  place  of  reaidenee,  la  unknown, 
or  that  hia  or  their  wlMrqaiMiita  cannot  be 
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Tha  pronaiona  at  tlicM  aeetioni,  appel- 
Uata  eontendcd,  wen  punued  bj  them  in 
their  auit  to  quiet  title,  uid,  aiter  citing 
tkem,  M  wa  have  aaid,  «iid  the  allegationa 
of  the  bill  of  complaJnt  therein,  the  conrt 
eaniidered  the  effect  of  the  decree  therein 
upon  the  board  of  tmatees  of  the  town  of 
Lu  Vegaa,  appelleea  herein,  and  said:  "The 
board  waa  not  eo  nomine  a  partj,  nor 
deed  waa  it  in  exiitence  in  1894.  Any 
effect  of  the  decree  upon  it  muat  therefore 
reault  from  Ita  holding  under  aome  party 
to  the  cause.  That  it  ia  not  holding  under 
any  ot  the  individuata  named  ia  oonceded. 
That  it  la  not  affected  by  the  futile  pro- 
Tiaioni  of  the  decree  quieting  title  against 
"anj  peraon  wliataoever'  is  evident. 
Milj  remaining  alternative  ia  that  it  la 
bound  beeauae  of  the  fact  that  'all  the  UO' 
known  clajmanta  of  interesta  in  the  prera- 
iMs  adverse  to  compla intuits'  [are  named 
In  the  complaint]  were  cited  in  the  publi 
eation,  and  were  decreed  against  in  the 
eourt'a  diapoaltion  of  the  case,  and  that  this 
waa  a  binding  adjudication  against  the 
defendant  under  |  4011,  Comp.  Lana  above 
quoted.  But  in  1804,  were  the  owner 
the  Lai  Vegaa  grant,  whom  defendant 
Tepreaenta,  unknown  owners!  The  i 
plainanta  certainly  knew  the  exact  atstua 
ot  the  matter,  for  their  complaint,  aa  we 
hare  aeen,  in  terma  alleged  that  the  prem- 
iaea  were  a  part  of  the  Laa  Tegaa  grant 
"OB  June  81,  1S60,  duly  confirmed  by  act 
of  Congress  of  the  United  Statea  to  the 
town  of  I«s  T^as.' 

[613]  "The  oomplainanla  tboa  knew  that 
the  town  of  Imx  Vegas  waa  the  confirmee  of 
the  grant,  and  that  if  complainanta*  title 
hard,  bj  adverse  poaseasion,  been  wrested 
tram  anjmie,  it  waa  from  such  confirmee. 
Knowing  tbis,  we  are  of  opinion  that  it  waa 
their  duty  to  have  made  the  town  of  L*a 
Vegaa  a  par^,  and  that  the  term  "nn- 
known  ownsra'  could  not  be  utilised  to 
dareat  title  from  what  the  act  of  Congms, 
no  leaa  than  plaintiffs'  conceded  knowledge, 
told  them  waa  the  true  ownership  of  the 
property."  The  court  commented  upon  the 
abnae  whidi  may  be  made  of  statutes  pro- 
viding for  constructive  service,  and  the 
neeesst^  to  so  construe  them  aa  "to  hold 
OiKt  where  the  re*!  owner  may  be  brought 
into  court  by  name,  his  proper^  may  not 
ba  taken  by  an  advertisement  against  un- 
tatown  ownera,"  and  that  whve,  "as  in 
thla  caae,  the  locna  of  the  title  ia  definitely 
declared  of  record,  and  such  ia  eonfeaaedly 
known  to  the  complainant,  it  is  but  an 
exaction  of  good  faith  that  the  holder  of 
■ach  title  should  be  aummoned  by  namr 
In  order  tliat  he  may  appear  and  defend. 
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To  exact  leas  is  to  open  the  doors  wide  to 
Insidious  attacks  upoo  property  righta, 
and,  indeed,  to  ignore  the  statute  which  in 
terms  providea  (Comp.  Laws,  g  4011}  that 
persons  claiming  interests  'may  be  made 
parties  defendant  by  their  names,  as  near 
as  the  same  can  be  ascertained.' " 

To  the  contention  that  the  designation  ot 
ownership  of  the  Laa  Vegaa  grant  aa  "un- 
known claimanta"  waa  justified  because  the 
town  ot  Las  V^as,  aa  used  in  the  act  of 
confirmation,  was  a  mere  aggr^ation  ot 
people  without  corporate  organization,  and 
that  the  suit  became  one  practically 
against  the  Individuals  residing  on  tlu 
grant,  and  that  as  to  these  the  designa- 
tion of  unknown  owners  was  necessary  and 
proper,  the  court  said  it  was  not  impressed, 
nor  by  the  other  contention  that  there  waa 
no  officer  upon  whom  process  could  have 
been  served,  and  replied  to  the  first  con- 
tention, aa  it  said  it  was  replied  in  [614] 
Maeae  v.  Herman,  183  V.  8.  572,  46  L.  ed. 
335,  22  Sup.  Ct.  Rep.  91,  that  "the  town  .and 
ita  inhabitanta  were  certainly  aubstantial 
entities  in  fact,  and  were  recognised  by  Con- 
gress as  having  rights,  and  directed  such 
rights  to  be  authenticated  by  a  patent  of 
the  United  States-"  To  the  second  conten- 
tion the  obvious  answer  was  that  under  S 
!&64,  supra,  then  in  force,  service  by  pub- 
lication could  have  hi  .n  made,  "since  in 
that  event  the  defendant  Wraa  so  situkted 
that  proceas  could  not  otherwise  be  served 
upon  it* " 

We  have  quoted  thus  at  length  from  the 
opinion  of  the  aupreme  court  because  nec- 
essarily the  eontention  of  appellanta  that 
the  town  was  properly  impleaded  and  prop- 
erly served  under  the  designation  of  "un- 
known claimants  of  interests"  depends  upon 
the  local  itatiitea,  to  the  construction  of 
which  by  the  supreme  court  we  have  re- 
peatedly decided  we  refer.  In  thia  case  the 
deference  ia  the  more  justified,  if  indeed 
it  ia  not  oompelled,  by  the  subsequent  con- 
struction ta  the  statutes  in  the  same  way 
by  the  supreme  court  of  the  state  in  Hod- 
riguea  v.  La  Cueva  Ranch  Co.  17  N.  H.  84e, 
134  Pac.  2E8,  in  which  case  |  8181  of  the 
Compiled  Laws  of  New  Mexico  waa  conaid- 
ered.  By  that  section  it  is  provided  that  in 
suits  for  partition  all  persons  interested  In 
the  premises  "whose  namea  are  unknown  may 
be  made  partiea  to  such  partition  by  the 
name  and  description  of  unknown  owners  or 
proprietors  of  the  premise*,  or  as  unknown 
heira  of  any  person  who  may  hav«  been 
interested  in  the  same."  Persona  who  were 
in  actual  posBessian  had  not  been  made  par- 
tita by  name,  and  the  question  was  whether 
they  were  made  parties  under  the  desig- 
nation of  "unknown  owners."  The  ques- 
titm   waa  determined   in  the  negative,  the 
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court  holding  "that  It  wu  not  the  inten- 
tion of  the  legislature  to  provide  for  the 
making  of  parties  by  the  name  of  unknown 
owners,  and  lor  the  service  of  process  upon 
them  b;  publication,  when  tbey  in  fact 
were  in  the  open  and  notorious  adverse 
poHeuian  of  a  part  of  the  [61B]  premises." 
Tbe  court  further  said  that  the  complsin- 
•Dts  in  the  suit  had  the  means  and  it  was 
their  duty  to  ascertain  the  names  of  all  per- 
sons actually  holding  adverse  possession,  and 
that  it  was  not  the  intention  of  the  legis- 
lature to  allow  the  rights  of  claimants  to 
land  in  such  circumstances  "to  be  foreclosed 
of  their  rights  by  a  proceeding  in  which 
they  ore  not  named,  and  in  which  tbe  only 
■ervice  obtained  upon  them  woe  by  publi- 
cation." The  court  cited  the  decision  in 
the  case  at  bar  in  support  of  its  conclu- 
sion, saying,  after  noting  certain  differences 
which  strengthened  that  decision:  "In 
principle  we  can  see  no  difference  between 
the  two  cases.  In  that  case  tbe  court  was 
construing  the  statutes  of  the  territory  in 
regard  to  proceedings  to  quiet  title,  which 
are  in  substance  and  effect  the  same  as  the 
partition  statute  in  r^ard  to  proceedings 
against  unknown  owners,  and  held  that 
such  statutes  must  be  strictly  construed, 
and  that  the  decree  in  that  ease  waa  un- 
availing aa  against  the  town  of  Las  Vegas." 
Other  coses  were  cited,  among  them  being 
American  Land  Co.  v.  Zeiss,  219  U.  S.  4S, 
G5  L.  ed.  B3,  31  Bup.  Ot.  Rep.  200.  It 
is  not  necessary  to  review  them,  as  the 
construction  of  the  court  of  the  local  stat- 
ute is  that  it  requires  the  parties  defend- 
ant in  on  action  to  quiet  title  to  be  desig- 
nated "by  tbeir  names,  as  near  as  tbey 
can  be  ascertained,"  and  permits  parties 
defendant  to  be  designated  oa  "unknown 
claimants"  only  when  their  namee  cannot 
be  ascertained.  In  other  words,  requires 
them  to  be  unknown  in  fact,  not  merely  in 
designation.  Any  other  conclusion  would 
make  the  statute  not  a  facility  for  remov- 
ing clouds  from  titles,  but  for  putting 
clouds  upon  them;  and  the  accommodation 
of  the  law  of  its  process  to  an  exceptional 
condition  could  be  perverted,  and  rights 
devested  by  a  semblance  of  notice  of  adverse 
claims  to  them. 

It  is  contended,  however,  that  the  dis- 
tinction which  the  supreme  court  of  the 
territory  made  between  the  findings  of  the 
trial  court  in  the  proceedinge  of  1864,  as  to 
[616]  jurisdiction,  and  findings  as  to  other 
matters  in  issue,  is  without  foundstion. 
and  that  "tbe  question  of  the  jurisdiction 
of  the  defendants  through  service  by  pub- 
lication having  been  adjudicated  In  the 
decree  of  18Q4"  Is  conclusive,  "and  not  sub- 
ject to  attack  in  this  collateral  proceeding, 
whether  as  a  matter  of  fact  it  was  in  issue 
■t  I<.  ed. 


or  not."  To  sustain  the  contenticm  Thomp- 
son V.  ThMnpeon,  226  U.  S.  562,  G7  L.  ed. 
348,  33  Sup.  Ct.  Rep.  129,  is  cited.  The 
case  was  concerned  with  tbe  faith  and 
credit  to  be  given  to  a  decree  of  divorce 
rendered  upon  service  by  publication.  Tbe 
publication  was  attacked  because  baaed  <m 
an  affidavit  made  on  information  and  be- 
lief, and  it  was  hence  contended  that  the 
oourt  had  not  acquired  jurisdiction.  The 
contention  woa  held  untenable,  the  court 
saying  that  if  the  affidavit  could  be  re- 
garded as  defective,  it  was  not  in  the  omis- 
sion to  state  a  material  fact,  but  in  tbe 
degree  of  proof;  and  that  therefore  the  re- 
sulting judgment  could  not  be  said  to  be 
void  on  its  face.  The  principle  was  de- 
clared, however,  to  be  established  that  the 
full  faith  and  credit  clause  and  the  stat- 
ute enacted  thereunder  do  not  apply  to 
judgments  rendered  by  a  court  having  no 
jurisdiction  of  the  parties  or  subject-mat- 
ter, or  of  the  re*  in  proceedings  tit  rem. 

The  case  at  bar  is  therefore  clearly  dli- 
tinct  from  that  case.  The  town  of  l4w 
Vegas  at  the  time  of  the  institution  of  the 
suit  to  quiet  title  and  of  the  puhlicatios 
of  process  was,  whether  regarded  oa  an 
entity  separate  from  its  inhabitants,  or  col- 
lectively, aa  composed  of  tbem,  either  not 
intended  to  be  made  a  party  under  the 
designation  "unknown  claimants  of  inter- 
est," or  the  designation  was  untrue. 

But  it  is  further  contended  that  serviee 
by  publication  was  not  an  iasue  in  thli 
case,  the  pleadings  and  the  decision  of  the 
trial  court  being  based  upon  the  view  "that 
the  status  of  (he  town  was  such  that  no 
rights  bj  limitation  could  be  adjudicated 
against  it,  because  of  the  impossibility  of 
serving  it  with  le^ol  procejt"  and  that 
tbe  supreme  court  having  found  against  ap- 
pellants on  that  [617]  contention,  there  waa 
nothing  left  but  to  reverse  the  judgment  ti 
the  trial  court  and  remand  the  cause,  with 
instructions  '~o  grant  the  writ  prayed  for. 
The  supreme  court  could  not,  it  woa  fur- 
ther contended,  go  outside  ol  the  record, 
and  of  its  own  motion  raise  the  issue  M 
to  the  sufficiency  of  the  Mrviee  upon  the 
defendants,  that  issue  being  in  express  lan- 
guage excluded  by  appellees  from  the  court's 
consideration.  The  answer  la  immediate. 
We  know  of  no  rule  which  precludes  an 
appellate  court  deciding  a  cose  for  other 
reasons  than  those  expressed  by  tlie  trial 
court,  and  the  contention  that  the  suffl- 
ciency  of  the  service  was  withdrawn  from 
tlie  consideration  of  the  court  by  appellees 
is  not  justified.  It  is  based  upon  the  aver- 
ment of  the  'own  that  neither  at  the  time 
of  the  confirmation  of  the  grant  nor  at 
any  time  subsequent  thereto  did  it  bar* 
a  repreaentative  upoB  whOB  lagil  proccM 
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Bonld  hjiTS  been  lerved,  until  the  dth  of 
Dwember,  1902,  vihen  the  board  of  truat«M 
wma  appoiated. 

The  nipreme  court  deftit  with  the  fact, 
•nd,  u  we  hare  seen,  ucribed  a  dilTerent 
•tfeci  to  it  thu)  tbat  aacribed  by  the  trial 
court.  The  aupreme  court  aaid,  there  being 
no  officer  of  Uie  town  up<Hi  whom  proceaa 
oonld  have  been  lerved,  aervice  hj  publica- 
tloB  could  have  been  made,  "aiuce  in  that 
event  the  defendant  'wai  bo  lituatcd  that 
prooew  could  not  otheraUe  be  aerved  upon 
it.'"  But  the  court  waa  ol  the  view,  as 
we  have  aeen,  that  aueh  fact  did  not  au- 
thorize the  town  to  be  made  defendant  un- 
der  the  name  of  "unknown  claimanta,"  or 
cited  as  such  by  publication,  and  the  town 
having  been  ao  named,  the  decree  ol  1S94 
wac  not  binding  upon  it. 

The  next  contention  of  appellants  la  that 
the  inhabitant*  of  the  town  and  appelleea 
are  privies  in  estate,  and  are  bound  by  the 
decree  quieting  title.  In  other  words,  that 
there  wsb  such  identity  of  interest  be- 
tween the  defendants  in  the  suit  to  quiet 
title  and  the  present  appellees,  the  board 
of  trustees,  that  the  latter  ia  bound  bj  the 
decree.  [618]  The  argument  is  that  the 
town  waa  the  tacte  representative  of  the  in- 
habitants, and  that  t1ie  nonappointment  of 
someone  to  represent  it  "cannot  operate  to 
auspend  either  the  institution  or  prosecu- 
tion of  legal  proceedings  against  the  trust 
estate,  or  to  discliarge  either  the  trust  es- 
tate or  the  beneficiaries  from  the  effect  of 
the  Judgment  rendered,  when  the  latter 
have  been  made  parties  and  served  with 
legal  process."  In  other  words,  if  we  un- 
derstand the  contention,  it  is  that  the  pro- 
ceedings of  1BS4,  being  againat  some  of  the 
inhabitants  of  the  town,  bind  all  of  the 
other  inhabitants,  considered  as  an  entity 
or  collect ivelf.  We  need  not  pause  to  con- 
sider the  soundness  of  the  contention.  If 
Jvatified  at  all,  it  would  seem  to  make  nec- 
•aaary  the  present  petition.  It  puta  out  of 
Tiew  besides  the  effect  of  the  confirmation  to 
tin  town.  We  said,  in  Macse  t.  Herman, 
lU  U.  B.  672,  46  L.  ed.  S3S,  28  Sup.  Ct. 
Rap.  91:  "The  toivn  and  its  inhabitanta 
wti«  oertainly  substantial  entities  in  fact, 
and  were  recognized  by  Congress  as  hav- 
ing rights,  and  directed  auch  rights  to  be 
authenticated  by  a  patent  of  the  United 
States."  The  town  was  the  confirmee  and 
represented,  it  may  be,  individual  interests, 
but  eollective  interests  aa  well.  It  was 
becaiiae  of  the  grant  to  the  town  that  the 
art  of  March  12,  1903,  supra,  wm  en- 
acted, giving  the  district  court  of  San 
Uiguel  county,  "jurisdiction  to  manage, 
eontrol,  and  administer"  the  grant.  It  waa 
la  the  execution  of  this  juriadictioo  that 
Ike  ^tpellMt,  tniateaa  of  tht  tenn,  win 


ppointed  and  given  the  power  to  make 
convefancce  to  individuals  if  they  had  the 
character  of  title  describeil. 

But  the  town  also  had  rights,  and,  as 
we  hare  seen,  by  |  S  of  the  act  of  March 
IS,  1903,  the  trustees  were  given  power  "to 
lease,  sell,  or  mortgage  any  part  or  parts 
of  the  grant."  See,  as  to  righta  which 
towns  had  under  the  Mexican  law.  United 
States  V.  Pico,  6  Wall.  636,  IB  L.  ed.  WG; 
Townsend  v.  Greeley,  5  Wall.  326,  18  L. 
ed.  647;  United  States  v.  SanU  Ft,  165  U. 
S.  675,  41  L.  ed.  874,  17  Sup.  Ct.  Rep.  472. 

Judgment   affirmed. 


[619]  UARGARET  H.  WILLIAMSON 

KATHEEING  OSENTON. 

(Bee  8.  C.  Reporter's  ed.  BI9-626.) 


Cil. 

1.  A  change  of  domicil  is  effected  by  re- 
moval from  one  state  to  another  with  the 
intention  of  making  a  home  there  lor  an 
indefinite  time,  i,  e.,  for  a  time  to  which 
no  ending  is  then  contemplated,  although 
the  bringing  of  suit  in  a  Federal  court  on 
Krnunds  of  diverse  citizenship  is  the  motive 
lor  the  change. 

[Cor  ottier  cdwh,  nee  Courts.  ESl-HH;  DomlcD, 

S-U.   Id    DiKeat   Sup.   Ct.   1908.1 
Federal  courts  —  Jurisdiction  —  diverse 
citizensblp  —  tdiange  of  wife's  domi- 
cil. 

2.  The  wife  of  a  citizen  who  has  justifi- 
ably left  her  husband  and  removed  to  an- 
other state,  with  no  intention  of  living  else- 
where, thereby  acquires  a  domicil  in  the 
latter  state  so  that  she  may  maintain  an 
action  in  the  Federal  courts  against  a  citi- 
zen of  the  state  in  which  ber  husband  re- 

[Por  other  esses,  see  Courts,  Ol-CM;  Domtcll, 
III.,  in  DIseM  Bap.  Ct.  UM.] 

[No.  634.] 


Hon. — Oencrally,  as  to  diverse  citizen- 
ship as  ground  of  Federal  jurisdiction — 
see  notes  to  Seddon  v.  Virginia.  T.  t  C. 
Steel  A  I.  Co.  1  L.H.A.  108;  Myers  v.  Mur- 
ray, N.  t  Co.  11  L.R.A.  216;  Roberts  v. 
Lewis,  30  L.  ed.  U.  S.  GT9;  Emory  v. 
Greenough,  1  L.  ed.  U.  S.  640;  Strawbri.lse 
V.  Curtiss,  2  L.  ed.  U.  S.  435;  and  M'Donald 
V.  Smalley,  7  L.  ed.  U.  S,  287. 

On  the  right  of  wife  to  acquire  a  separate 
domicil  for  the  purpose  of  a  divorce  suit — 
see  notes  to  Benton's  Succession,  S9  L.RJi. 
146,  and  Carty  v.  Carty,  38  LR.A.(N.S.) 
S9T. 
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ini.  '  WILLIAUBON  V.  OSENTON. 

ON   A   CBRTIPICATB   from   the   United  i  Morria  t.  Gilmer,  129  U.  8.  32B,  3!  L.  *A. 

States   Circuit    Court   of    Appeals   for  CM,  fl  Sup.  Ct.  Rep.  289;  Case  v.  Clarke,  B 

tlie  Fourth  Circuit  preBenting  the  question  MaaoD,   TO,   Fed.   Gas.   No.   2,490;    Mitchell 
u   to  whether  a   wife   wbo  hat  juBtiUubly  |  v.   Unit«d   StaUs,  21   Wall,  3S0,  22  L.  «d. 

lelt  her  husband   and   removed  to   another  684 ;  Deamare  v.  United  States,  S3  U.  8.  60$, 

■tate  may  maintain  an  action  in  the  Fed-  23  L.  ed.  969;  Ennia  t.  Smith,  U  How,  400, 

«ral  courts  against  a  eiticen  of  the  statr  in  14  L.  ed.  472;  Alabama  Q.  S.  K.  Co.  r.  Car- 

vhich   her   huiband   resides.     Answered   in  roll,  28  C.  C.  A.  207,  62  U,  S.  App.  442,  St 

Ue  afflmatiTe.  Fed.  772;   Chicago  A  N.  W.  R.  Co.  j.  Ohle, 

The  facta  are  aUted  in  the  opinion.  117  U.  S.  123,  29  L.  ed.  S3T,  6  Sup.  CL  Rep. 

Mr.  W.  K.  Chilton  submitted  the  cause   '^^•r,'^''^"^°'7,„''\'^"T!l-  MJ'^,'  "^ 

for  Margaret  H.  WilU«nson.     Me«,rs.  A.  '°  f^   ^-  ^\.\'^- .^'l^f'  l^'  f^^LJ" 

0.  Baco*  and  S.  W.  Walker  were  on  the  f°"**'.r"  S"'''""'?  ^.^ ,.■  ™  ^^  "*' 

...  LoomiB  V,  Roaenthal,  67  Fed.  370;  Kingman 

.       .,                                   J      ■  ■,               1  V.  HoltliauB.  59  Fed.  306. 

A   wife   can   acquire   a   dornicil   separate  —.,„'-          ..    ,.     ,,           ,  ., .          ^ 

from  that  of  her  husband  (or  divorce  pur-  ^Th^  following  adjudications  of  thu  court 

poses,  uid  even  if  separated  without  judicial  ?''r .!'°"  '^r^*"'  ''  ""  "!**",*?  «<«'''" '*• 

.             .1             ,       f,           .1-1            -r  luriBuiction  in  cases  of  this  kind  to  thoaa 

decree,  the  courts  of  her  actual  residence,  if  ^  ,  ,  .        .      '"  "■"=™  "■   •■  '"  ■y"  ■*■  r"™" 

in  New  Hampshire  and  New  York,  can  ad-  ^^"^^  ""^  between  actual  citizens  of  dlf- 

miniaUf  on  her  eeUU.  '=""*  "'^'*^»- 

Barber  v.  Barber,  21  How.  682,  16  L.  ed.  Bernards  Twp.  v.  Stehbins,  109  U.  8.  Ml, 

226;   Bennett  v.  Bennett,  Dead;,  289,  Fed.  27  L.  ed.  058,  3  Sup.  Ct.  Rep.  262;  Eberly 

Caa.  No.   1,318;   Ditson   v.   Ditson,  4   B.  I.  "■    "<""*"■    ^*    ^<"''    "^'    ^^    ^-    '^^   ^^^f 

87;   Hartean  v.  Harteau,   14  Pick.   181,  25  Williama  v.  Nottawa,  104  U.  S.  209,  2fl  L 

Am.  Dec.  372;  AUierton  v.  Atherton,  15j  ^^-  "»'  Hawea  v.  Oakland  Co.  (Hawea  T. 

N,  y.  129,  40  LJtA.  291.  63  Am.  St.  Rep  '^'"''"   ^°^^^    '*^'^^^   Co'    ^0*   ^-   ^-   ***>• 

UJO,  49  N.  E.  933:  Hunt  r.  Hunt,  72  N.  Y.  -^  ^-  ^-  ^-'' '   Detroit  v.  Dean,  100  U.   8. 

217,  28  Am.  Rep.  129;   White  v.  White,  iS  "7,  27   L.   ed.   300,   1   Sup.  Ct.  Bep.  600; 

R.  I.  292,  27  AU.  609;   Smith  v.  Smith,  43  H"yden   v.   Manning,   100  U.  S.  686,  27  I- 

La.  Ann.  1140,  10  So.  248;  Irby  v.  WiUon,  «!■   30B,   1  Sup.   Ct.  Rep.  61T;   Farmiugtoa 

21  N.  C.  (1  Dev.  *  B.  Eq.  1  582;  Colvin  v.  '■■  Pil'sl-ury.  114  U.  S.  138,  20  L.  ed.  114.  0 

Reed,  6fi  Fa.  370;  Anderson  v.  Watt,  138  U.  ^"P-  ^t.  Rep.  807;   Cashman  v.  Amador  * 

S.  894,  34  L.  ed.  1078,  II  Sup.  Ct.  Rep.  448;  S.  Canal  Co.  118  U    S.  58,  30  L.  ed.  72,  « 

Cbeely   *.   Clayton,   110    U.   S.   708.   28   L.  ^-P-  Ct.  Rep.  026;   Little  v.  Giles,  118  U. 

ed.   300,   4    Sup.   Ct.    Rep.    328;    Loker   y.  S-  596,  30  L.  ed.  269.  7  Sup.  a.  Rep.  S2; 

Gerald,    167   Mass.   42.    16   L.R.A.   497.    34  «""<=?  '"   Steel.   120  V.  S.  241,  30  L.  ed. 

Am.  St.  Rep.  262,  81  N.  E.  708;  Re  Flor-  ^^4,  7  Sup.  Ct.  Rep.  620;  Morris  ».  Gilmer, 

ance,  64  Hun,  328,  7  N.  Y.  Supp.  678;  Run-  ^^9   U.   S.   315,  32  L.  ed.  690,  9  Sup.  CL 

die  V,  Van   Inwegan,  9  N.  Y.  Civ    Proc  ^'^P-  ^^^-  Shrevcport  v.  Cole,  128  U.  B.  86, 

Rep.    330;    Lyon    t.   Lyun,  30    Hun    466-  '^  L.  ed,  689,  9  Sup.  Ct.  Rep.  210;  Nashua 

Shute   v.   Sargent,   67    N.   H.   306,   36   Atl.  *  ^    ^    '^"^P'  ""  ^'"'°''  *  ^-  ^-  ^"T-  1« 

282;   Re   Wiokes.   128   Cal.   270,  49   l.MJi.  ^-  S-  3S6.  34  L.  ed.  363.  10  Sup.  Ct  Rep. 

138    60   Pac    887  "•">*:  Uhigh  Min.  &  Mfg.  Co.  v.  Kelly,  160 

With    the    ejception    of    a    few    probate  "'  S-  327,  40  L.  ed.  444.  16  Sup.  Ct.  Bep. 

cases,  all  the  decisions,  including  those  of  ^"^!  ^''"  ^"«"'y  '■  ^^^^7^  ^73  U.  8.  248, 

the    United    States    Supreme    Court,    hold  *^  ^-  "^-  «"•  ^°  ^"P"  '^^-  ^*P-  '^^■'  Corb*" 

that  a  wife  who  is  not  judicially  separated  "■  *'"'='  Treadwell  Gold  Min.  Co.  187  V. 

from   her    husband   can    acquire   a   domicil  ^-  «5,  47  L.  ed.  256,  23  Sup.  Ct.  Rep.  WIj 

separate  from  him  only  for  the  purpose  of  °'"«*"'  '-  Columbia  Ave.  Sav.  Fund,  8.  D. 

p^ce«^ing  against  him  either  for  divorce  or  ^itle  4  T.  Co.  197  U.  S.  178,  49  L.  ed.  118. 

to  recover  aomething  due  from   him.      For  ^5  Sup.  Ct.  Rep.  420;   Jones  v.  League,  18 

aU   oth^   purpoaes   she   remains    his    wife  ""'*■  ^^'  ^^  ^   «*-  ^^^^  Anderson  v.  Watt, 

and  he  can%n?rb..titute  legal  proceedings  I'S  U.  S.  694,  34  L.  «i.  1078.  U  Sup.  Ct 

aa  a  citizen  of  his  jurisdiction.  ''*?■  "^■ 

Harteaa  v.   Hart«an,    14   Pick.    181,   2S  Messrs.  R.   O.  Uan  and  O.  BerericT 

Am.  Dec.  372;  Anderson  v.  Watt,  138  U.  Broun  submitted  the  cause  for  Katherina 

S.  694-706.  34  L.  ed.  107S-10S2,  11  Sup.  Osenton.     Mr.    Connor    HaU    waa   «■   the 

Ct.  Rep.  449;  Thompson  v.  Stalmann,  139  brief: 

Fed.  93;   Nichols  v.  NicboU,  02  Fed.  1.  Under  the  common-law  cases  the  rale  la 

The  record  does  not  show  that  the  plain-  that  the  wife  cannot  establish  a  separat* 

tur,  at  the  time  of  the  institution  of  this  domicil  for  herself.     But  even  at  common 

salt,  waa  a  citizen   of  Virginia.  law.  in  its  jtrlctest  days,  the  rwle  was  not 

The  Frances^  8  Cranch,  353,  3  L.  ed.  637 ;  an    invariable    formula,    bat    admitted   of 

••""'■  „,,„,Goo8k-      "• 


SUPREME  COURT  OF  TH£  UKITED  STATES. 


Oct.  Tum, 


wM  baeed  upon  the  legal  luitf  of  the  tno. 
This  legtl  unity  waa  not  kq  inflexible  or 
imtrkgable  bond  even  in  the  mind  of  Coke 
•ad  other  championB  o[  logical  bnitoruiit;. 

Cooley'i  Bl.  Com.  443,  4  Wigmore  Ev. 
I  22.<<9,  pp.  3050  et  seq.;  RingBtead  t.  L«n«- 
borough,  3  Dougl.  K.  B.  197;  Corbett  t. 
Poelnit2,  1  T.  R.  7;  Compton  t.  Collinson, 
1  H.  Bl.  339,  2  Revised  Rep.  780;  De  Gail- 
Ion  y.  L'Aigte,  1  Boi.  &  F.  359;  Marahall 
T.  Button,  8  T.  R.  646;  Carrol  v.  Blencow,  4 
Eap.  27;  Tovey  v.  LindEay,  1  Dow,  F.  C. 
138. 

Recent  utterances  of  English  judges  show 
that  the  courts  of  that  countr]'  could  not 
be  induced  by  any  argument  to  enforce  in 
it*  supposed  ancient  ttrictnesa  the  Action  of 
the  unity  ol  huBbsnd  and  wife. 

Dolphin  T.  Robins,  7  H.  I..  Cas.  SSO,  3 
Muq,  U.  L.  Caa.  S63,  20  L.  J.  Prob.  N.  S. 
11,  &  Jur.  N.  B.  1271,  7  Week.  Rep.  0T4,  6 
Eng.  Rul.  Cab.  714;  LeSueur  v.  LeSueur,  L. 
R.  1  Prob.  Div.  139,  46  L.  J.  Prob.  N.  S. 
73,  31  L.  T.  N.  8.  611,  24  Week.  Rep.  BIO. 

In  America  at  an  early  day  it  was  recog- 
niied  that  the  unity  of  husband  and  wife 
was  ■  mere  Action,  to  be  adhered  to  in  ordi- 
nary cases,  but  to  be  freely  departed  from 
whenever  the  cause  of  justice  in  uiy  way 
demanded  it. 

Rhea  t.  Bbenner,  1  Pet.  105,  107,  7  L. 
ed.  72,  73;  Gregory  v.  Paul,  16  Mass.  31; 
Clark  T.  Valentino,  41  Ga.  143;  Barber  v. 
Barber,  21  How.  G82,  68S,  IS  L.  ed.  226, 
228;  M'Arthur  v.  Bloom,  2  Duer,  ISl; 
Abbot  v.  Bayley.  6  Pick.  89. 

According  to  the  weight  of  modern  au- 
thorlt;  in  America,  the  wife  has,  upon  the 
eommisBion  by  her  husband  of  aa  offense 
entitling  her  to  a  divorce,  an  undoubted 
right  to  leave  him  and  eBtablish  a  domicil 
for  herself  tor  all  purposes;  certainly  for 
all  purposes  which  are  requisite  or  proper 
for  the  protection  of  any  of  her  rights. 

Dutcher  v.  Dutcher,  39  Wis.  651 ;  Derby 
V.  Derby,  14  111.  App.  647;  Haddock  t. 
Haddock,  201  V.  8.  602,  60  L.  ed.  867,  26 
Snp.  Ct.  Rep.  025,  0  Ann.  Cas.  1;  Ra 
Florance,  34  Hun,  330,  7  N.  Y.  Supp.  678; 
PraUr  t.  Prater,  87  Tcnn.  78,  10  Am.  St. 
Rep.  023,  0  B.  W.  381;  Re  Colebrook,  20 
Mf*c.  139,  65  N.  Y.  Supp.  801;  BuchhoU 
T.  Bucbholz,  03  Wash.  213,  116  Fac.  88, 
Ann.  Cas.  1912D,  30S;  Saperstone  v.  Saper- 
■tone,  73  Misc.  631,  131  N.  Y.  Supp.  241 ; 
White  y.  WhiU,  18  R.  I.  292,  27  Atl.  fiOO; 
SbDte  V.  Bargent,  67  N.  H.  300.  36  AU. 
282;  Gordon  v.  Yost,  140  Fed.  80:  Water- 
town  T.  Grearea,  60  L.R.A.  806,  SO  C.  C.  A. 
in,  112  Fed.  188;  Whart.  Confl.  L.  |  40, , 
pp.  106-107.  I 

Having  aeeo  that  the  defendant  in  error 
7M 


had  the  capacity  to  acquire  a  separate  domi- 
cil for  herself,  it  is  easily  seen  upon  th* 
agreed  statement  of  facta  submitted  that 
she  had  in  fact  done  so. 

Mitchell  v.  United  SUtea,  21  WalL  360, 
362,  22  L.  ed.  664,  687;  White  v.  Brown, 
1  WftU.  Jr.  217,  Fed.  Caa.  No.  17,838; 
Young  T.  Pollak,  85  Ala.  439,  6  So.  278; 
8alem  v.  Lyme,  29  Conn.  80;  Smith  V. 
Groom,  7  FU.  152;  Verret  v.  Donvillaln. 
33  La.  Ann.  1307;  Church  v.  Howell,  4> 
He.  307;  Wilton  v.  Falmouth,  15  Me.  4B1; 
Wilbraham  v.  Ludlow,  9S  Masa.  691;  Me- 
Connell  v.  Kelley,  13B  Mass.  372;  Whitney 
v.  Sherborn,  12  Allen,  113;  Concord  v.  Rum- 
ney,  46  N.  H.  427;  Valentine  v.  Valentine, 
61  N.  J.  Eq.  407,  48  Atl.  693;  Hegeman  v. 
Fox,  31  Barb.  475;  Kellar  v.  Baird,  B 
Ueisk.  46;  Ex  parte  Blumer,  27  Tex.  738; 
SUte  T.  De  Caainova,  1  Tex.  401;  Frame 
v.  Thormann,  102  Wis.  658,  79  N.*W.  39; 
Brltteuham  v.  Robinson,  IB  Ind.  App.  502, 
48  N.  E.  016;  Anderson  v.  Anderson,  42 
Vt.  360,  1  Am.  Rep.  330;  Doucet  v.  Geohe- 
gan,  L.  R.  9  Ch,  Div.  444,  20  Week.  Rep. 
825;  Haldane  t.  Eckford,  L.  R.  8  Eq.  040, 
21  L.  I.  N.  S.  87,  17  Week.  Rep.  1060; 
LouaUIan  v.  Louatalan  [1900]  P.  231,  89 
L.  J.  Prob,  N.  S.  7S,  48  Week.  Rep.  509. 
82  L.  T.  N.  S.  B07,  16  Times  L.  B.  364; 
Jacobs,  Domiell,  %  07;  Ennis  v.  Smith,  14 
How.  40O,  423,  14  L.  ed.  472,  482 ;  Morris 
V.  Gilmer,  129  U.  S.  316,  328,  32  L.  ed.  090, 
094,  9  Sup.  a.  Rep.  280;  Greene  v.  Wind- 
ham, 13  Me.  226;  Thorndike  v.  Boston,  1 
Met.  246;  Be  Austen,  13  App.  Div.  247, 
42- N.  Y.  Supp.  1097;  Sullivan  v.  Detroit, 
Y.  k  A.  A.  R.  Co.  135  Mich.  661,  04  L.R.A. 
073,  100  Am.  St.  Hep.  403,  08  N.  W.  760; 
Dale  V.  Irwin,  78  111.  170;  The  Venus,  8 
Cranch,  263,  279,  3  L.  ed.  653,  562;  Story, 
ConQ.  L.  8th  ed.  g|  41,  43,  40,  pp.  43,  GO; 
Guier  v.  O'Daniel,  1  Binn.  340,  note;  PhiUi- 
more,  Domicil,  15;  also  4  Int.  Law,  No.  49; 
Whart  Cdnfl.  L.  S  21.  pp.  77,  82;  White  v. 
Tennanl^  31  W.  Va.  790,  13  Am.  St.  Rep, 
808,  8  S.  E.  596;  Johnson  v.  Smith,  43  Mo. 
501,  691;  Dicey,  Confl.  L.  pp.  62,  lOS, 
Rule  7,  111;  Putnam  v.  Johnson,  10  Mau. 
601;  Fry's  Election  Case,  71  Pa.  307,  10 
Am.  Rep.  698;  Thomas  *.  Warner,  83  Md. 
14,  34  Atl.  830;  Warren  v.  Thomaiton,  43 
Me.  416,  69  Am.  Dec.  60;  Thayer  v.  Boaton, 
124  Uaas.  132,  26  Am.  Rep.  650;  Dean  v. 
Cannon,  37  W.  Va.  127,  18  B.  E.  444;  Bart 
V.  Hon,  4  Kan.  238;  Smith  v.  Croom,  7 
Fla.  163;  Jefferson  v.  Washington,  10  Me. 
301;  King  v.  Ring,  165  Mo.  400,  60  B.  W. 
634;  Fobs  v.  Fobs.  GB  N.  H.  283;  Wood  v. 
Boeder,  45  Neb.  316,  03  N.  W.  653;  Venabk 
V.  Paulding,  IS  Minn.  492,  Oil.  422;  Krone 

Cooper,  43  Ark.  &40i  No.  17,638,  Ra 
Craigni-h  [1892]  3  Ch.  192.  07  L.  T.  N.  S. 
089;     Dicey,    Domieil,    pp.    42-55;     Berry 
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«.  Wilcox,  44  Neb.  82,  4S  Am.  Bt  Rep.  706, 
82  N.  W.  249;  Moffett  v.  HiU,  131  111.  23B, 
22  N.  E.  821;  Hairatan  v.  Hairston,  27  Mils. 
718,  ei  Am.  Dec.  630;  Hart  t.  Lind»ey,  17 
N.  H.  242,  43  Am.  Dee.  G97;  Uome'T. 
Home,  31  N.  C.  (B  Ired.  L.)  107;  Dicker- 
mmn  v.  Northern  Trust  Co.  176  U.  S.  181, 
]»I,  162,  44  L.  ed.  4Z3,  430,  431,  20  Bup. 
Ct.  Rep.  311. 


Thii  cue  comet  here  upon  the  certiHed 
question  whether  the  plaintilT,  nfaeo  ihe 
b^fan  this  Buit,  was  a  citizen  of  Virginia 
in  auch  sense  ai  to  be  entitled  to  maintain 
her  action  in  the  dist^ct  coUtrt  of  the 
United  States  for  the  BO(ithem  district  of 
West  Virginia.  The  plaintiff  (the  defend- 
ant in  error)  at  that  time  wai  the  wife 
of  a  citizen  of  Weat  Virginia,  but,  in  con- 
sequence of  bia  adulter;,  aa  she  alleged, 
bad  separated  from  him  and  bad  gone  to 
Virginia.  Before  bringing  this  action  she 
had  brought  a  suit  in  West  Virginia  for 
divorce,  and  pending  the  present  proceed- 
ing obtained  a  divorce  a  vinculo.  This  ac- 
tion is  tor  damages,  alleging  the  defendant 
to  have  been  a  party  to  the  adultery.  The 
defendant  pleaded  to  the  jurisdiction,  set- 
tinjr  up  the  plaintifTa  marriage  and  the 
residence  of  her  husband  in  West  Virginia; 
in  other  words,  that  the  requisite  diversity 
of  citizenship  did  not  exist.  The  plea  seems 
to  have  been  heard  upon  a  written  state- 
ment of  facts  in  which  it  was  agreed  that 
the  plaintiff  went  to  Virginia  "with  the 
intention  of  making  her  home  in  that  state 
for  an  indefinite  time  in  .order  that  she 
might  institute  this  suit  against  the  defend- 
ant in  the  United  States  court,"  together 
with  the  facts  already  stated.  The  plea 
was  overruled,  there  waa  a  trial  on  the 
merits,  at  which  the  [SZ4]  plaintiff  got  a 
verdict  for  935,000,  and  thereupon  the  case 
was  taken  to  the  circuit  court  of  appeals, 
from  which  the  certified  question  comes. 

On  these  facts  the  question  certified  is 
divided  into  two  by  the  argument:  flrat, 
whether,  if  able  so  t«  do,  the  plaintiff  had 
changed  her  domicil  from  Weat  Virginia  to 
Virginia  in  fact;  and,  second,  supposing  that 
she  had  changed  it  so  far  aa  to  have  enabled 
her  to  proceed  against  her  husband  in  Vir- 
ginia bad  she  been  so  minded,  whether  tor 
other  purposes  her  domicil  did  not  remain 
that  of  her  husband  until  the  divorce  waa 
obtained,  which  was  after  the  beginning  of 
the  present  suit.  Fremtsing  that  if  the 
plaintiff  was  domiciled  In  Virginia  when 
this  suit  waa  begun,  she  was  a  citizen  of 
that  state  within  the  meaning  of  the  Con- 
•titatkin,  art.  3,  |  2,  and  the  Judicial  Code 
of  Uarcb  8,  1911,  chap.  231,  SO  SUt  at 
■•  Ih  fld. 


U  10B7,  U.  S.  CiHnp.  SUt.  Snpp.  IBII, 
p.  128  (Gassles  v.  Ballon,  0  Pet.  761,  8 
L.  ed.  G73;  Boyd  v.  Nebraska,  143  D.  S. 
ISB,  161,  SB  L.  ed.  103,  100,  12  Sup.  Ct. 
Rep.  376;  Minor  t.  Uappersett,  21  Wall. 
162,  22  L.  ed.  627),  we  will  take  these  ques- 
tions up  in  turn. 

The  essential  fact  that  raises  a  change 
of  abode  to  a  ehange  of  domicil  Is  tfae 
absence  of  any  intention  to  live  else- 
where (Story,  Conflict  of  Laws,  |  43); 
or,  aa  Mr.  Dicey  pnta  It  in  his  admirable 
book,  "the  absence  of  any  present  inten- 
tion of  not  residing  permanently  or  in- 
definitely in"  the  new  abode.  Conff.  L-  2d 
ed.  111.  We  may  adp-'';  that  if  this  case 
had  been  before  a  jury  on  testimony  merely 
that  tlie  plaintiff  intended  to  live  in  Vir- 
ginia  for  an  Indefinite  time,  it  might  have 
been  argued  that  the  motive  assigned  for 
the  change,  the  bringing  of  this  action, 
showed  that  the  plaintiff,  even  if  telling  the 
literal  truth,  only  meant  that  ahe  could  not 
tell  when  the  lawsuit  would  end.  It  is  to 
be  noticed  also  that  the  divorce  proceed- 
ings were  carried  through  in  West  Virginia, 
though  It  is  fair  to  aasume  that  they  were 
begun  before  the  plaintiff  moved.  But  the 
ease  waa  submitted  to  the  court  upcm  a 
written  statement,  upon  which  we  presume 
both  aides  expected  the  court  to  rule.  To 
give  the  supposed  ambiguous  [8ZS]  mean- 
ing to  the  words  "for  an  indefinite  time"  in 
that  statement  would  be  to  assume  that  the 
parties  were  trying  to  get  the  better  of  each 
other  by  a  quibble.  We  must  take  them  to 
mean:  for  a  time  to  which  the  plaintiff  did 
not  then  contemplate  an  end.  If  that  Is 
their  meaning,  tfae  motive  far  the  change 
was  immaterial;  for,  subject  to  the  second 
question  to  be  discussed,  the  plaintiff  had 
a  right  to  select  her  domicil  for  any  remaon 
that  seemed  good  to  her.  With  poasibl* 
irrelevant  exceptions  the  motive  has  a  bear- 
ing only  when  there  is  an  issue  open  on 
the  intent.  Chcever  v.  Wilson,  B  Wall.  106, 
123,  IB  L.  ed.  604,  608;  Dickennan  v. 
Northern  Trust  Co.  176  U.  8.  181,  IBl,  192. 
44  L.  ed.  423,  430,  431,  20  Sup.  Ct.  Rep. 
311.  With  that  establiabed  as  agreed,  theT« 
la  no  doubt  that  it  was  sufBcient  to  work 
the  change.  Mitchell  v.  United  States,  21 
Wall.  3S0,  352,  22  L.  ed.  684,  687;  Dicey, 
Confi.    L.    2d    ed.    108,    113,    114. 

The  second  subdivision  of  the  question 
may  be  answered  with  even  less  doubt  than 
the  first.  The  very  mcuiing  of  domicil  is 
the  technically  pre-eminent  headqaarters 
that  every  person  ia  compelled  to  have  in 
order  that  certain  rights  and  dntiea  that 
have  been  attached  to  it  by  the  law  may 
lie  determined.  Bergner  A  Z.  Brewing  Co. 
*.  Dreyfus,  172  Maaa.  1S4,  167,  70  Am-  St- 
Rep.  £61,  61  N.  K  Ml.    In  ita  natnre  it 
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U  one;   and  if  in  kny  c*ae  two  ue  recog-  cover  its  coits,  ii  «  tolciDg  of  the  company'! 

n'aed  for  different  purpoecB,  it  is  a  doubt-  propertv  witliout  due  proceu  of  Uw, 

fnl  anomaly.     Dicey.   Coafl.   L.  2d  ed.   98.  '  b° Vin*i>StS?'B^  ci°u!»l'°°*'  ^'''  "' 

The  only  reason  that  could  be  offered  tor  ' 

not   recognizing  the  fact  of  the  plAintifT*  [No.   246.] 

actual  change,  if  juBtiffed,  is  the  now  Tan- 

ithing  fiction  of  identity  of  person.    But  if  Submitted  March  0,  1914.    Dedded  Manh 

that  Action  does  not  prevail  over  the  fact  1',  1914. 

in   the   relaticm  for  which   the   fletion  was 

created  there  is  no  reason  in  the  world  why  I  N  ERBOR  to  the  Supreme  Court  of  the 

it  should  be  given  effect  in  any  other.   Bow-  *■    State  of  South  Dakota  to  review  a  judg- 

ever   it   may   be   in   England,   that   in   this  mcnt   which    afllrmmi    a    judgment    of   the 

country   a   wife   in   the   plaintiff's   cireum-  Circuit   Court  of   Lincoln   County,   in   that 

■tancea  may   get  a  different  domicil   from  atate,  awarding  double  damages  in   a  suit 

that  of  her  husband  for  purposes  of  divoroe  against    a    railway    company    for    loss    of 

ia  not  disputed  and  is  not  open  to  dispute,  property  caused  by  a  fire  h^  by  a  locomo- 

Uaddock   t.  Eaddocic,  201   U.  8.  662,   571,  *>ve.     Reversed   and   remanded   for   further 

872,  60  L.  ed.   867,   870,  871,  26  Sup.  Ot  proceedings. 

Repi  621,  6  Ann.  Cas.  1.    This  she  may  do  See  same   case   below,   ES   8.   D.  94,   182 

without  necessity   and   siiiply  from  choice,  N.   W.  802. 

H  the  case.   C««6]   show,  and  the  ehang,  Messrs.   Barton   Hanaon   and   Wllll.m 

Uiat  Is  good  a.  against  her  husband  ought  g.   Porter  submitted  the  cause  for  pUin- 

to  be  good  a.  against  all.    In  the  Uter  dc  jiff  ^^  „,„_     jjr.  Ed.  L.  Grantham  was 

eiiions  the  eight  to  ehsnge  and  the  effect  of  ^^  (j,g  ),^igf. 

tt.d,.np«.].iado..ta.b.olut.t.rin..  „,  ,„  \,  „„„„,|i„„„,,  ,„  .j,,  „ 

Gordon  TY«i,HO  Fjd.  79,  W.lmlo,.  ,.  ,          ,  ,          „    ,„  d.lio,»».y  lo  p.,- 

Gie-Jei,  Sa  URA  BBS,  SO  C.  C.  A.  172,  „,^,  ,  ^^                       H        i        r, 

™  "m  i^MS"",'-.??^"*-  r !!',;  f'  "»"»  •■•  "■  <^-  '■  "^  »-'.  "  ™»- 

2!w    uL,.',',.°»     "'"..'■  .°"°'''^°'''  »«,   3   L.E.A.   3S0,   13   Am.   St,   E,p.   Ml. 

S„S     ,■..■«        ,  r  „"■       %\ft-  »  P«.  «2,  W.d.;orlb  ,.  Uo.on  P.  R.  Co! 

1912D,    395       Se.    H.ddod.    ,     H.ddock.  ,j   ^.h    900,   23   L.R.A.   S12,   39   An,.   Bt 

aupra;     Barber    v.    Barber,    21    How.    682,  n,™    ^no    m  d—    eu:     n            •.  d    c    n 

58^  597,  .98,  16  L,  ed.  226,  228,  231,  23.!  Si'/lfXl-  S'.   A^p'"  «*,   n^Ps"! 

We  see  no   '«*«"  "hy   the  «ife  who  jus-  i„     gurtado  v.  California.  110  U.  8.  635. 

tifiably   has    left   her   husband   shou  d   not  537  jg  j^   ^   ^SS,  239,  4  Sup.  Ct.  Rep.  111. 

have    the   same   choice   of    doro.cU    for    an  gea,  St.  Louis,  I.  M.  *  8.  H   Co.  v.  Wynne, 

action   tor   d«mages   that   she   has   against  224   d.   S.   364,   B6   L.   ed.   799,   42   L.R.A. 

har  husband  for  a  divorce.     We  answer  the  (N.S.)  102,  32  Sup.  Ct.  Bep,  493;  Seaboard 

fuaation,   Kes.  ^i^  Line  R.   Go.   v.  Seegera,  207   U.  S.  73, 
62  L.  ed.  108,  28  Sup.  Ct.  Bep.  28;  Jolliffe 

T.  Brown,   14   Wash.   15S,  63,  Am.  St.  Bep. 

B<8,  44  Pac.  149;   Black  v.  Minneapolis  k 

"  "  Bt.  L.  R.  Co.  122  Iowa,  32,  96  N.  W.  984: 

Atchison,  T.  &  8.  F.  R.  Co.  v.  Matthews,  174 

V.  U.  S.  96,  43  L.  «d.  909,   19  Sup.  Ct.  Rep. 

C.   B.   KENNEDY.  609;  Grand  Island  t  W.  C.  R.  Co.  v.  Swin- 

hank,   51   Neb.   621,    71    N.    W.    48;    Quif, 

(Bee  S.  C.  ReporUr's  ed.  626,  627.)  C.  ft  8.  F.  R.  Co.  v.  Ellis.  165  U.  8.   160. 

41  L.  ed.  666,  IT  Sup.  Ct.  Rep.  265;  Stup«k 

OonaUtnUon.!  Uw  -  dne  proces-  or  law  I'  ^"'"^  ^-  «;  ^„ f '^/^-  ^^^ ;  Missouri 

-  penallalns  refnsnl  to  pny  claim.  ^   ^-  ^-  '■  "«"'"■  «  ^an.  404.  19  Pac. 

The  exaction  of  a  double  liability  from  a  793;  Ban  Mateo  County  v.  Southern  P.  R. 

railway    company    failing    to    pay,    within  Co.  8  Sawy.  238,  13  Fed.  722. 

sixty  days,  a  claim  for  the  damage  caused  It  discriminates  against  one  class  of  liti- 

Kfire  set  by  a  locomotive,  as  is  done  by  S.  gsuU  in  faror  of  another,  denying  to  pUin- 

Laws  1907,  chap.  216,  except  where  the  tjff  („  „,„  the  equal  protection  of  the  laws, 

owner  recovers  a  less  sum  as  damages  than  ,„,„».  ,    t.,™L    ,K  «,.  \,    ikk    «i   . 

tha  amount  of  any  tender  by  thrrailway  „  ■^°'"^«  '■  ^'O'"'  "  ^<"'^-  "",  63  Am. 

emnpany,  in  which  case  the  Utter  is  to  re-  B*-  R^P-  808,  44  Pac.  14B;  Denver  ft  R.  G. 

R,    Co.   V.   Outcalt,   2    Colo.   App,   396,   31 

.     No«.-On    consftutionality    of    statute  p«.  17T;  Chicago,  St  L.  *  N.  O.  R.  Co.  ». 

SC"^  r^iS  ™n%"ay''^in!^  «-•  «>  "-  «1=   Wilder  v.   Chicago  ft 

see  noU  to  St  LouU,  1.  M.  ft  8.  R.  Co.  v.  W.  M.  R.  Co.  70  Mich.  382,  38  N.  W.  289, 

Wynne,  42  L.ILA.(N5.)  102.  Cotting  y.  Kanaaa  City  Stock   Tarda  Co. 

Ttl  ^^         Ml  V.  B. 

Digiiized  bXTOogre 


191S. 


PUHiU  RIOO  J.  RAMUS. 


(Cotting  V.  Godard)  183  V.  S.  79,  4d  L.  ed. 
12,  £2  Snp.  Ct.  Rep.  30;  Hocking  Valley 
CoftI  Co.  *.  Rosser,  S3  Ohio  St.  12,  29 
L.R.A.  386,  S3  Am.  St.  Bep.  022,  41  N.  E. 
203;  Calder  t.  Bull,  S  Dall.  387,  38B,  1 
L.  ed.  MS,  64B;  Gulf,  C.  ft  S.  F.  R.  Co. 
EUU,  les  U.  S.  IGO,  41  L.  ed.  806,  17 
Sup.  Ct.  Rep,  258;  Builder*'  Supplj  Depot 
T.  O'Connor,  160  Cal.  265,  17  L,H.A,(N.S.) 
909,  119  Am.  St.  Rep.  193,  88  Pae.  982, 
11  Ann.  Caa.  712;  South  t  North  AU.  R. 
Co.  *.  Morria,  60  Ala.  193;  Williamson  t. 
Liverpool  L.  &  G.  Ini.  Co.  106  Fed.  31. 
No  brief  waa  filed  for  defendant  in  error. 

Uemorandum  opinion  bj  directHM  of  tha 
eourt  by  Mr.  Chief  Justice  While: 

The  ground  upon  which  it  ii  asserted 
thla  case  that  the  statute  of  tlie  state  of 
South  Dakota,  upon  which  the  judgment 
of  the  court  below  here  under  review  was 
baaed,  ia  repugnant  to  the  Constitution  of 
the  United  States,  was  considered  and  held 
to  be  well  taken  in  a  cose  decided  this  term. 
Chicago,  M.  t  St.  P.  R.  Co.  y.  Polt,  232  U. 
S.  165,  ante,  554,  34  Sup.  Ct.  Rep.  301.  As 
that  decision  It  conclusive  upon  all  the 
issues  here  presenteJ,  and  establishes  that 
the  statute  in  question  is  inconsistent  with 
the  Constitution  and  void,  it  results  that, 
for  the  reasons  stated  in  the  case  referred 
to,  the  judgment  in  this  caae  must  be  re- 
versed, and  the  case  remanded  to  the  court 
below  for  further  proceedings  not  iocon- 
slatent  with  this  opinion. 

BeTersed. 


PEOPLB  OF  POBIO  RICO,  PUT.  in  Err, 

BONOCIO  RAMOS. 

[See  S.  C.  Beporter'a  ad.  627-833.) 

Porto   Rico  —   tromanlty   from   suit  — 


1.  Porto  Bico  eannot  invoke  its  immunitj 
from  suit  without  ita  consent  to  defeat  ju- 
risdiction of  an  action  in  which,  through 
ita  attorney  general,  it  Toluntarily  peti- 
tioned, after  due  deliberation,  to  be  made 
a  parW  defendant,  asserting  rights  to  the 
property  in  dispute,  and  In  which  it  was 
naae  such  part^  against  the  plaintiff** 
opposition. 

Coorta  —  Jurisdiction  —  dlverM  cltlicoi- 
•hlp  —  comlnc  In  of  new  partf. 

2.  The  jurisdiction  of  the  Federal  dia- 
trlet  eourt  for  Porto  Bico  of  an  action  in 
aJMtment  brought  by  a  citizen  of  Porto 
Bico  against  a  subject  of  Great  Britain  in 
poHCHlon  of  the  land  was  not  ouated  b*- 
ft*  Su  «d. 


cause  Porto  Bico  aubaequently  became,  with 
its  consent,  the  sole  part;  defendant. 
[For  other  cases,   see  Coarts.  71S-710,   ia  IH- 


IN  ERKOR  to  the  District  Court  of  the 
United  States  for  Porto  Bico  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action 
of  ejectment.     Affirmed. 

The  facta  are  atated  In  the  opinion. 

Mr.  Felix  Fninktnrter  lubmittad  the 
cause  for  plaintiff  in  error. 

Meaara,  Frank  Antonsand  and  Pred- 
erlck  8.  Tyler  aubmltted  the  eauae  for  de- 
fendant in  error: 

Id  the  law  of  escheat,  while  there  Is  some 
conflict  of  authority,  tbe  general  rule  aeems 
to  be  clear  that  the  state  takes  escheated 
property  charged  with  all  of  the  valid  dehta 
and  liabilities  of  the  intestate,  and  ereditora 
may  enforce  such  claims  against  the  prop- 
erty in  the  hands  of  ttie  state,  provided  they 
are  presented  before  being  barred  by  the 
statutes   of   limitation. 

Congregational  Church  v.  Morria,  8  Ala. 
182;  Mooers  v.  WfaiU,  6  Jobna.  Ch.  S60; 
Watson  V.  Lyie,  t  Leigh,  236. 

The  sUte  takes  only  the  title  which  tbe 
inteatate  had  and  in  the  same  condition, 
with  all  of  the  privileges  and  appurtenances, 
and  iubject  to  all  liens  and  encumbrancea. 

Casey  v.  Inloea,  1  OiU,  430,  SB  Am.  Dee. 
668;  4  Kent,  Com.  427;  8  Waahb.  Baal 
Prop.  6th  ed.  64. 

In  the  present  case,  therefore,  tbe  right 
of  the  people  of  Porto  Bico  to  the  escheated 
estate  of  Eliza  Kortright  is  neeeaaarily  aub- 
ject  to  this  suit,  aa  the  people  of  Porto 
Rico  took  only  such  title  aa  Eliza  Kort- 
right had;  and  if  her  title  to  the  land 
which  is  the  subject-matter  of  this  nilt  waa 
bad,  and  waa  subject  to  ejectment  by 
Bamoa,  the  title  that  the  state  now  elalma 
la  bad,  and  ia  subject  to  the  same  eject- 

3  Waahb.  Beal  Prop.  64;   4  Kent,  Com. 

17;  Hamilton  v.  Brown,  161  U.  B.  SM, 
40  L.  ed.  691,  16  Snp.  Ct.  Bep.  586. 

We  contend  that  the  very  act  of  the  atate 
In  receiving  and  accepting  tha  aaaets  of 
Ellia  Kortright  in  itself  la  a  eonaait  that 
creditors  or  adverse  claimants  may  aue  the 
state,  if  necessary,  to  enforce  their  rights 
against  the  escheated  assets. 

If,  when  this  suit  was  brought,  the  court 
acquired  jurisdiction  of  the  parties,  no 
subsequent  change  of  the  parties  nn  affect 
that  jurisdiction. 

Clarke    t.   Hathewaon,    U   Fsi.    IM,    0 
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L.  tO.  1041;  UorgMi  t.  Horgui,  S  Wh«&t 
2»0-2»T,  4  L.  ed.  242-S44;  Phelps  t.  ObIu, 
117  U.  B.  23B,  2S  L.  ed.  888,  6  Sup.  Ct. 
B^.  714;  Hudeobergh  T.  Rajr,  151  U.  S. 
112,  38  L.  ed.  9S,  14  Sup.  Ot.  Rep.  3UE; 
MolUn  T.  Torrance,  9  Wheat.  537,  6  L.  ed. 
164;  Dddii  t.  CUrke,  8  Pet.  1,  8  L.  «d. 
846;  C0D0II7  T.  Tkflor,  2  Pet.  SSS,  T  L. 
ed.  fil8. 

Mr.  Justice  McK«una  delivered  the  opii 
ioD  of  the  court: 

Action  in  ejectment  for  certain  deecribed 
landa  In  Porto  Rleo,  brought  b;  defendant 
in  error,  a  cftiMU  of  Porto  Rico,  againit 
Eduardo  Wood,  a  subject  of  Great  Britain. 

Defendant  in  error  alleged  in  his  com- 
plaiut  that  he  waa  the  owner,  potseased  and 
oititled  to  the  poateaaton  of  tiie  lands,  and 
that  Wood,  claiming  that  the  property  i>e- 
longed  to  the  eatate  of  Eliia  Kortright,  of 
which  he  waa  the  dulj  appointed  adminis- 
trator, without  right  or  title  entered  upon 
the  landa  and  ejected  defendant  in  error 
tberefrom.  Restitution  of  the  lands  wa* 
prayed  and  damagea  in  the  sum  of  (6,000. 

^e  complaint  waa  filed  Noveinber  12, 
lOOB,  and  proeeaa  dulj  iwued  thereon.  On 
November  19,  iua9,  the  defendant.  Wood, 
filed  a  paper  entitled,  "Motion  to  make  the 
People  of  Porto  Rico  a  Partj  Defendant,  and 
for  an  [629]  EitenBion  of  Time  to  Plead." 
It  waa  alleged  in  the  motion  that  the  people 
of  Porto  Rico  bad  been  declared  and  ad- 
judged to  be  the  sole  heir  of  EUia  Kort- 
right by  an  order  made  by  the  district 
court  in  and  for  the  judicial  district  of  San 
Jnan,  she  having  died  intestate  and  with- 
out leaving  an;  legal  heirs. 

That  the  people  of  Porto  Rico,  by  virtue 
of  auch  declaration  of  heirehip,  have  an 
interest  in  the  result  of  the  suit,  and  ought 
to  be  joined  aa  codefendanta. 

That  the  defendant  desired  an  extension 
of  time  to  flic  a  demurrer  or  anawer  to  the 
complaint,  aa  he  might  be  advised,  to  the 
2d  of  December,  1909. 

An  order  waa  prayed  making  the  people 
of  Porto  Rico  a  party,  for  service  upou 
them,  and   that   time   for   pleading   be   ez- 

Snbaequentlj  defendant  filed  an  answer 
denying  each  and  every  material  allegation 
of  the  complaint,  and  prayed  a  dismiaaal 
of  the  action. 

Tlie  case,  by  conaent,  was  subsequently 
set  for  trial  and  a  Jury  empaneled.  There- 
npon  Harvey  M.  Hutchinson,  representing 
the  attorney  general  of  Porto  Rico,  peti- 
tioned the  court  for  a  continuance  of  the 
trial  for  time  to  enable  him  to  aacertain 
If  the  people  of  Porto  Rico  should  be  made 
a  par^  defendant  to  the  cause.  In  pur- 
suance of  the  petition  the  court  continued 


the  case.  Upon  the  date  to  which  the  eauae 
waa  continued,  Hutchinson  again,  as  repre- 
senting the  attorney  general  of  Porto  Rico, 
appeared  in  bdialt  of  the  people  of  Porto 
Rico,  and  represented  to  the  court  that  the 
people  of  Porto  Rico  were  interested  par- 
ties to  the  action.  The  court  thereupoai 
ordered  the  people  of  Porto  Rico  to  l>e  made 
a  party.  The  jury  waa  excused,  the  cauae 
continued,  and  the  plaintiff  (defendant  in 
error]  waa  "directed  to  amend  his  complaint 
so  a*  to  ahow  the  people  of  Forto  Rico  ta 
be  a  party  defendant." 

An  amended  complaint  waa  filed  Decem- 
ber Ifi,  1910.  [630]  It  alleged  the  plaintlfl 
to  tie  a  citizen  of  Porto  Rico  and  the  defend- 
ant "a  body  politic  created  by  the  Congreaa 
of  the  United  States,  being  a  citiiai  there- 
of." That  plaintiff  waa  the  owner  of  a  "roa- 
tlc  estate,"  describing  it,  and  in  poaaeaaion 
thereof,  and  that  one  Elita  Kortright,  since 
deceased,  ejected  plaintiff  therefrom  and 
continued  in  possession  thereof  up  to  her 
death.  That  therefore  her  estate  waa  placed 
under  judicial  admi  istration  under  the  di- 
rection of  Eduardo  Wood,  aa  judicial  ad- 
ministrator, which  judicial  administration 
ceased  during  the  montu  of  November,  1910, 
and  tbe  administrator  discharged.  That 
therefore  the  defendan'-,,  the  People  ot  Porto 
Bico,  was  adjudged  by  the  district  court  of 
San  Juan  the  only  heir  to  the  estate  ot  Eliia 
Kortright,  aa  she  left  no  heirs.  That  tbe 
people  ot  Porto  Rico,  as  snch  heir,  eontinnea 
to  posaees  tbe  land  without  right  or  title 
thereto,  tgainst  the  will  of  plaintiff,  and  to 
his  damage  in  tbe  sum  of  H,000,  wh^ch  warn 
was  prayed  aa  rents  and  profits,  together 
with  restitution  o'  the  land. 

Upon  motion  of  tbe  attorney  general  ot 
Porto  Rico,  bis  name  was  entered  aa  coun- 
sel for  tlie  people  of  Porto  Rico,  and  leave 
granted  to  file  a  demurrer. 

The  demurrer  recited  that  the  attorney 
general  appeared  epecially  for  the  sole  pur- 
pose of  challenging  the  jurisdiction  of  the 
court  in  the  caae,  and  demurred  to  the 
amended  complaint  for  the  following  rea- 
sons: {])  Because  the  suit  waa  one  be- 
tween plaintiff,  a  citizen  of  Porto  Rico,  and 
the  people  of  Forto  Rico  aa  sole  defendant, 
and  that  both  plaintiff  and  defendant,  being 
citiiens  of  Porto  Rico  within  the  meaning 
of  the  act  of  Congress  conferring  jurisdic- 
tion on  the  court,  the  court  had  no  jurisdic- 
tion. (2)  Because  the  people  ot  Porto  Rico, 
as  a  recogniied  entity,  was  so  far  a  sover- 
eign aa  to  be  exempt  trom  suit  at  tbe  In- 
atance  ot  private  individuala. 

The  demurrer  waa  overruled  and  on  the 
11th  of  January,  1911.  an  answer  waa  Bled 
in  which  defendant  fnalated  [631]  and 
pleaded  that  it  "had  such  attributea  of 
aovercign^"  aa  exempted  it  trom  anit.    The 
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rwt  of  tbe  uuwcT  denied  the  allegstioiiB  of 
the  complftint,  uid  tct  up  judgment!  ob- 
tained *in  two  Bcparftte  aulta  brongtit  bj 
Elua  Kortrigbt  againat  defendant  in  error, 
in  which  it  waa  adjudged  againat  bim  that 
•he  waa  the  owner  of  the  landa  eued  for  by 
plaintiff  in  tlie  present  action. 

The  action  was  tried  to  a  jury  which 
found  for  plaintiff  (defendant  In  error) 
and  aaaeswd  damages  at  tS.OOO,  in  accord- 
ance with  which  judgment  was  entered.  A 
new  trial  was  moved  and  denied,  and  thit 
writ  of  error  grunted. 

But  one  contention  ia  argned,  that  ia, 
that  the  district  court  had  no  juriadietion 
to  entertain  the  suit  against.  Porto  Rico 
"without  its  consent  and  against  its  active 
opposition."  Porto  Rico  v.  Rosalj  j  Cas- 
tillo, £27  U.  B.  270,  B7  L.  ed.  507,  33  Sup. 
Ct.  Rep.  352,  is  cited  to  suitain  the  eon- 
tention.  It  was  said  In  tliat  case  that  the 
government  "established  in  Porto  Bico  is 
of  such  a  natare  as  to  come  within  the 
general  mle  exempting  a  government  sov- 
ereign in  ita  attribute  from  suit  without 
ita  consent."  This  case,  however,  is  not 
within  the  rule.  In  tbat  caae  Porto  Rico 
was  a  defendant  in  the  first  instance.  In 
tbis  case  it  voluntarily  petitioned  to  be 
made  a  party,  asserting  rights  to  the  prop- 
erty in  controversy,  and,  against  tlie  oppo- 
aition  of  the  plaintiff  (defendant  in  error), 
it  was  made  a  party  defendant.  And  this 
action  waa  not  improvident.  Its  attorney 
general  took  time  to  consider.  He  applied 
for  and  obtained  a  continuance  of  the  case 
to  determine  th^  beat  course  to  secure  the 
interests  of  the  people  of  Porto  Rico, — 
wfaethar  to  assert  its  rights  in  the  then 
litigation,  or  attempt  to  keep  them  under 
the  immunity  of  its  sovereignty  from  at- 
tack. Bis  decision  had  the  support  of  sub- 
stantial reaaona.  The  property  came  to 
Porto  Rico  aa  an  escheat,  and  came  there- 
fore «a  it  was  held  by  Eliza  Kortrigbt  and 
Wood.  If  held  in  wrong  by  them,  it  was 
held  in  wrong  by  it,  and  the  attorney  gen- 
eral may  have  considered  it  well  worth 
1632]  while  to  face  the  controversy  rather 
than  remit  It  to  some  other  proceeding 
that  the  plaintiff  might  institute,  fortified, 
perhapa,  by  a  deeiuon  in  Ms  favor.  Unit- 
ed SUtes  V.  Lee,  100  U.  8.  190,  27  L. 
nil.  ITl,  1  Eup.  Ct.  Hep.  240;  Stanley  v. 
Schwalby,  147  U.  B.  BOB,  37  L.  ed.  SG9, 
13  Sup.  Ct.  Rep.  418.  But,  whatever  his 
reaaona,  he  certainly  aslced  for  time,  aa 
we  have  seen,  "to  enable  him  to  ascer- 
tain if  the  people  of  Porto  Rico  should 
be  made  a  party  defendant"  in  the  cause; 
and  having  been  granted  the  time,  he  ap- 
peared again  In  the  cause  and  represent- 
ed to  the  court  tbat  Porto  Rico  waa  an 
Intereated  par^  to  the  action,  and  the 
M  K  ed. 


court,  baving  heard  the  arguments  of  op- 
posing counsel,  ordered  Porto  Rico  to  be 
made  a  party,  and  directed  plaintiff  to 
amend  his  complaint  In  ezecntion  of  the 
order.  Porto  Rico,  therefore,  through  tts 
attorney  generst,  not  only  gave  its  consent 
to  be  a  party  to  the  cause,  but  invoked  and 
obtained  the  ruling  of  the  court  against 
the  resistance  of  the  plaintiff  to  make  it  a 
party  to  the  cause. 

The  complaint  having  been  amended  as 
moved  and  directed,  and  nearly  a  year  hav- 
ing elapsed,  there  came  a  change  of  view; 
but  the  immunity  of  aovereignty  from  suit 
without  its  consent  cannot  be  carried  ao 
far  aa  to  permit  it  to  reverse  the  action 
invoked  by  it,  and  to  come  in  and  go  out 
of  court  at  ita  will,  the  other  party  having 
no  right  of  resistance  to  either  step. 

In  piscing  our  decision  upon  the  consent 
of  Porto  Hico  to  be  made  a  party  defend- 
ant under  the  circumstances  presented  t^ 
this  case,  we  do  not  wiah  to  imply  that 
Porto  Rico  could  not  have  been  made  a 
party  without  its  consent,  the  property  be- 
ing an  escheat.  As  to  that  we  express  no 
opinion. 

"'here  Is  an  assignment  of  error  based  on 
the  proposition  that  by  the  amendment  of 
the  complaint  the  plaintiff  and  Porto  Bieo 
became  the  sole  parties  to  the  action,  and 
they,  being  citiiens  of  Porto  Rico,  the 
court  lost  jurisdiction  of  it.  The  propo- 
sition is  not  urged  by  plaintiff  in  error  in 
Its  brief,  and  if  the  proposition  did  not  rains 
B  question  of  [633]  jurisdiction,  we  ml^t 
pass  it  without  comment.  It  is,  however, 
enough  to  say  of  it  that  the  original  defend- 
ant, Wood,  was  properly  sued,  he  then  being 
a  Bubject  of  Qreat  Britain,  and  in  posses- 
sion of  the  land.  Porto  Rico,  subsequently 
becominf;  a  party,  did  not  oust  the  jurisdic- 
tion. Phelps  T.  Oaks,  117  U.  S.  230,  SS  I~ 
ed.  8BS,  e  Sup.  Ct.  Rep.  714;  Eardenbergfa 
V.  Ray,  151  U.  8.  112,  38  L.  ed.  93,  14  Bnp. 
Ct.  Rep.  306. 

Judgment  affirmed. 


SAMUEL   W.   CDRRIDEN,   Appt, 


(See  B.  C.  Reporter's  «d.  <3»-«M.) 

Elqnltr    ^   Jnrlsdletlon    —    recovery    9t 
damages  ^  discovery. 

1.  A  suit,  the  object  of  which  ta  the  re- 


Note. — Generally,  on  the  jurisdiction  of 
equity  where  remedy  at  law  exist* — iee 
notes  to  Meldrum  v.  Meldrum,  11  LJt.A. 
OS;  Delaware,  L.  *  W.  R.  Co.  v.  Central 
Stock  Yards  &  Transit  Co.  0  L.RA.  SSS; 
and  TVler  v.  SaTag^  38  L.  td.  U.  a  8S. 

,.,.., Google     '•* 


«U                            BUFREHE  OOUBT  OF  THB  UKETED  STATES:  Oct.  Tbx, 

eamj  of  the  dunagca  luatkiDed  ■■  the  re-  The   need   of   discover;   U  k   ground  of 

salt  of  an  alleged  conspiracy  to  defrand,  jnriAdictiOD. 

la  jtuticlAble  at  law,  and  not  in  equit;,  al-  i  pom.  Eq.  Jur.  U  223,  2B9,  314;    Ect- 

thmib  the  bill,  in  addition  to  the  prayer  ^^^  ,_  Burgew  Sulphite  Fiber  Co.  71  N. 

?;7S„"^l"i?z%c',.tX'7-DUe«  =•  332.  "  I,.ILA.  <M8.  93  An>.  St.  Rep.  535, 

Bnp.    Ct.   1908.]  61    Atl.    1075. 

Bqnlty    ^   Jurisdiction    —    oomplloted  Jurisdiction  is  taken  in  order  to  secure 

facts  —  dlfflcnltr  of  proof.  an  adequate  acconnting.     1  Pom.  Eq.  Jar. 

2.  Mere  complication  of  facts  alone  and  g|  i86,  319;  4  Pom.  Eq.  Jnr.  S3  1420,  14£lj 
difficult;'    of    proof    are    not    a    basis    of  b.^^^  ,    McNamara.   123   Mass.   117. 
^"i*^,tC4^°^  Bqult,.   I.  e.  la  DI,e«  ^quiUble    jnrWiction    is    not    lost    b^ 

Sap.  Ct.  1M11  cause  only  money   relief   is  demanded. 

Eqnlty  —  Jarlsdlctlon  —  transfer  to  Uw  I    Pom.   Eq.  Jur.   §    178,  p.  214,  4   Pom, 

aide.  Bq.  Jar.  g  416, 5  Pom.  Eq.  Jnr.  j  11 ;  Tyler  v. 

3.  Equity  rule  22  for  the  transfer  of  an  Savage,  143  D.  B.  79,  36  L.  ed.  82,  12  Bnp. 
action  at  Uw  Mroneoutly  bemn  as  a  suit  ct.  Rep.  340;  Story.  Eq.  Jur.  81  M  K.  fl7^ 
in  equity  csnnot  be  successfuny  invoked  on  .^^  .':_  .  'r*  „  „  "  ,,».,-,' 
an  appeal  to  the  Federal  Supreme  Court  1".  IB^  J™*" '■  Bo"".  »  Wall.  364,  1»  L. 
from  a  decree  of  the  court  of  appeals  of  the  "I-  73*.  6  Mor.  Min.  Rep.  444. 

District  of  Columbis,  which  affiimed  a  de-  The  remedy  st  law,  in  order  to  exclude 

cree  of  the  supreme  court  of  the  District,  equity,  must  he  as  practical  and  as  efficient 

sustaining   a   demurrer    to   and   dismissing  to  the  ends  of  justice  and  its  prompt  ad- 

the  bill.  ministration  as  the  remedy  in  equity. 

^■aD'"ft'l»kf''  *^  ^"'*'*       ■  '"      *""  Boyce  V.Grundy,  8  Pet.  210.  71!.  ed.«56i 
Phoenix  Hut.  L.  Ins.  Co.  v.  Bailey,  13  WalL 

[No.  152.]  ei«,  20  L.  ed.  501. 

Hr.  E.  Hilton  Jacluon  submitted   the 


Decided  March 


cause  for  appelleei 

There  is  an  adequate  remedy  at  law  as 

APPIiL  bon.  th<  Court  ot  Appal,  ol  l"  th.  ■ub.U.tl.l  rdirf  «,ugbt 

th.  Dl.l,M  of  ColomU.  to  iSta,  .  '»?„"'/■  f""^:  I",  "^  ^-  "'•  ^'' 

<!«»  .Woh  .Brmrf  .  d«:™.  ol  th.  Su-  "«■   !°   i'  f-  «!-?'■   '   ^"P-   «„  »•?• 

pr«..  Court  ot  th.  Dl.tn.t,  .MMming  .  "'<  ^"'""^^'  I' ,",""•  "'  ^-  ^'  *"■ 

dZrror  to  ud  dl.u.l»iuj  th,  biU  i  .  "?■  ",V  ""^'f,' "^ '/"'f' "'''  "S' 

»lt  l»«Kl  upou  «  .ll.«rf  »o.pi»T  I"  •!►  L"°^S'''.'„  "*"?;•  I"    )J-  "V°  '- 

fraud      AfBrm«L  **•     ^'   ^   ^"P"    "■    ^*P-    ^^'    A™hlcr   t. 

Bee' same  case  below.  37  App.  D.  0.  568.  ?'t^\^1^    "■    f  ,^^''.'".\   •^-    ^^^^ 

Hw  facU  are  stated    n  the  opinion.  ^  ^^  ^^  ^f'  ""'  H""**  ^*'*"  "■  ^'*- 

*^  ter  Root  Development  Co.  200  U.  S.  4T2,  50 

Messrs.  Lorenio  A.  Bnller.  William  E.  l.  ed.  060,  26  Sup.  Ct.  Rep.  318 ;    Hipp  *. 

ObandlcT,  and  Willism  L.  Chsmbers  sub-  Babin,    19   How.   271.   278,    16    L.   ed.    633, 

mitted  the  cause  for  appellant;  63S;   Kramer  v.  Cohn,  110  U.  S.  355.  3S7, 

Bquity  has  jurisdiction  in  cases  of  com-  30  i,.   rf.   439,  440,   7   Sup.   a.   Hep.  277; 

plicated  fraud.  Whitehead  v.  Shattuck,   13B  U.  S.  146.  34 

1  Story.  Eq.  Jur.  f  |  184,  437,  439,  pp.  466.  i,.  ed.  873.  11  Sup.  Ct.  Rep.  276 ;  Scott  v. 

teS;   2  Story,  Eq.  Jur.  |  1265,  p.  698;   1  Neely,  140  U.  S.  106,  110.  35  L.  ed.  3M, 

Pom.   Eq.  Jur.   »   179,   186;   2   Pom.   Eq.  sao,  11  Sup.  Ct.  Rep.  712;  Catea  r.  Allen, 

Jur.  Si  M6,  967,  note,  963,   note  7    (gl;  ug  u.  B.  451,  45S,  37  L.  ed.  804.  80S,  IS 

Smith  T.  Kay,  7  H.  L.  Cas.  750.  30  L.  J.  gup.  Ct.  Rep.  883,  977. 

Ch.  N.  S.  46;   17  Harvard,  L.  Rev.  p.  201;  The   bill  cannot    be   mainUined    lor   dla- 

Ra  Elrth  [isg»]  1  Q.  B.  012,  68  L.  J.  Q.  B.  oovery  only. 

N.  S.  287,  47  Week.  Rep.  243,  80  L.  T.  N.  United    SUtea    v.    Bitter    Root    Develop- 

B.  6t,   16  J^mes  L.  R.   163,  6  Mason,   10;  nient  Co.  200  TI.  S.  472,  60  L.  ed.  660,  «B 

Ba  Slobodinsky  [1008]  2  K.  B.  517.  72  L.  Sup.  Ct  Rep.  818;  Oetaton  t.  Hoyt,  1  Johns. 

J.  K.  B.  K.  8-  883,  B9  L.  T.  N.  8.  100.  19  Ch.  643;  Bank  of  United  SUtes  v.  Biddle,  2 

Tlmea  L.   S.    616,  62   Week.   Rep.    166,   10  Pan.  Sel.  Eq.  Om.  31;    Lyons  v.  Uiller,  0 

UauMn,   341;    Treasury  Branch  Div.  ISSO,  Oratt.  428.  52  Am.  Dec.  129. 
pp.  6U,  «18,  624. 

Itte  dsAaila  of  fraud  are  not  necessary  to  m,.  jnstiee  Holmea  delivered  the  opinion 

ha  stated  la  the  hill.  of  the  court: 

Harrison  t.  Nixon,  «  Pet.  488,  0  L.  ed.  This  is  a  bill  In  equity  against  the  de- 

201;   Nesmith  v.  Calvert.  1  Woodb.  k  M.  fendant    Middleton    and    two    othera    not 

34,  Fed.  Cas.  Ko.  10.123;  1  Loveland,  Forma  served,  to  which  Hiddleton  demurred.     The 

of  Fed.  Pr.  p.  237.  demnnar  waa  snstained  and  the  bill  dls- 

TM  ,-.       XU  V.  8. 
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HOLT  T.  HIiNLBY. 


■liWil  bj  the  supreme  court  of  thi  Dis- 
trict, uid  tlie  decree  wm  affirmed  by  the 
eonrt  of  kppeAls.  37  App.  D.  C.  G66.  The 
kllegation*  in  brief  are  that  Middleton  wu 
a  patent  I«w;er  and  peraoDol  friend  of  the 
pUintiff,  that  he  brought  to  the  plaintifTi 
Attention  a  patent  fluid  and  apparatus,  rep- 
naenting  them  to  be  valuable,  with  details 
of  fact  conflrming  the  statement,  and  rep- 
resenting that  Midilleton  was  acting  aa 
agent  of  the  patentees;  that  the  plaintiff, 
raying  upon  tlie  representations,  paid  mon- 
ty  and  incurred  obligations,  amounting  in 
Kll  to  some  940,000,  all  he  had,  for  purchase 
of  the  patent  riglits.  nith  an  agreement  that 
a  companj  should  be  formed  to  work  them; 
that  a  compsnj  was  formed,  but  tbat  it 
tnmed  out  that  the  fluid  and  apparatus 
wers  worthless,  that  Middleton  was  inter- 
(•ted  in  the  patent,  and  that  hit  represen- 
tations were  false.  It  is  alleged  furthei' 
that  Middleton  got  complete  control  of  tlie 
company,  that  an  arrangement  was  made 
with  it  by  which  the  company  wsa  to  as- 
■ume  and  pay  outstanding  notes  of  the 
plaintilT,  but  that  it  failed  to  do  so,  and 
la  now  [636]  hopelessly  insolvent;  that  all 
Hiddleton's  acta  were  parts  of  a  conspiracy 
to  defraud  the  plaintiff,  snd  that  Middleton 
has  all  the  books  and  papers  of  the  com- 
pany needed  to  prove  the  fraud.  The  prayers 
are  for  discovery  and  a  decree  that  the 
defendants  "shall  make  due  restitution  [of 
bis  property]  to  the  complninant  by  paying 
to  him  the  amounts  of  money  by  him  paid 
out  as  aforesaid,"  and  for  general  relief. 

As  there  is  a  prayer  for  final  relief,  the 
prayer  for  discovery  must  stand  or  fall 
with  that;  at  least,  in  a  case  like  the  pres- 
ent; there  is  no  need  to  consider  whether 
or  how  far  bills  for  discovery  alone  have 
been  displaced  by  the  powers  now  given  in 
actions  at  law.  The  relief  sought  is  sim- 
ply a  decree  for  damages, — for  a  large  part 
of  the  moneys  paid  and  obligations  incurred 
were  paid  and  incurred  to  others  than  Mid- 
dletoD,  so  that  although  the  word  "restitu- 
tion" is  used,  there  is  no  attempt  to  rescind, 
to  follow  a  speciflc  fund,  or  to  establish  a 
trust  Being  a  suit  for  damages,  the  prop- 
er remedy  is  an  action  at  law,  as  was  held 
below.  Buzard  v.  Houston,  119  U.  8.  347, 
30  L.  ed.  461,  7  Bup.  Ct.  Rep.  24B.  It  is 
said  that  the  facts  are  complicated,  but  they 
are  not  so  on  the  allegations  of  the  bill, 
which  merely  disclose  a  seriea  of  acta  al- 
leged to  have  been  parta  of  the  plan  to  de- 
eeire;  and  further,  mere  complication  of 
facta  alone  and  difficulty  of  proof  are  not  a 
basis  of  equity  jurisdiction.  See  United 
Btatea  v.  Bitter  Root  Development  Co.  200 
n.  B.  4fil,  472,  60  L.  ed.  660,  S60,  £6  Sup. 
Ot  Rep.  318.  It  now  is  asked  that  if  the 
suit  cannot  be  maintained  in  equity,  it  may 
*•  I.,  ed. 


be  transferred  to  the  law  side,  and  under 
equity  rule  22;  but  that  rule  has  no  appli- 
cation to  the  case.  Rev.  SUt  |  913,  U.  S. 
Comp.  SUt  1901,  p.  0B3i  D.  C.  Code  (act  of 
March  3,  1001,  chap.  864),  |  86,  SI  SUt.  «t 
L.  1180,  1202. 
Decree  affirmed. 


(See  S.  C.  Reporter's  ed.  e37-641.)' 

Conditional  sale  —  registration  —  ▼«lld- 
Ity  as  against  trustee  In  bankrnptcr 

—  retroactive  statute. 
1.  A  retrospective  effect  will  not  be  given 
to  tlie  provision  of  the  act  of  June  26,  1910 
136  Stat,  at  L.  838,  chnp.  412,  U.  8.  Comp. 
Stat.  Supp.  1011,  p.  1500),  S  B,  amending 
the  bankrupt  act  of  July  1,  1806  (30  Stat, 
at   L.   G44,   chap.   S41,    U.   S.   Comp.   SUt. 


ty  coming  into  the  custody  of  the  bankrupt- 
c^  court,  the  rights  of  a  creditor  holding  a 
lien,  so  ae  to  defeat  the  title  of  the  bank, 
rupt's  conditional  vendor  under  a  pre-exist- 
ing contract  of  sale,  which,  because  unreg- 
istered, was,  under  Vs.  Code,  %  24S2,  void 
as  to  lien  creditors  and  purchasers  without 
notice,  although  for  a  month  or  two  after 
the  amendment  was  passed  the  vendor  might 
have  registered  tlie  contract. 
[Far  oILier  cason.  see  Bale,  I.  d;  Btstntes.  II. 
T.    In    Dlxest    Blip.    Ct.   IMS.] 

Horignse  —  Hen  —  priority  —  after- 
acquired  property  —  conditional  sale 

2.  The  lien  of  a  mortgage  covering  an 
existing  manufacturing  plant  and  that 
"which  may  be  acquired  and  placed  upon 
the  said  premiseB  during  the  continuance  of 
this  trust"  does  not  extend  to  an  automatic 
sprinkler  system  subsequently  installed  un- 
der a  conditional  contract  of  sale,  which,  be- 
cause unregistered,  was,  under  Va.  Code, 
S  2462,  void  as  to  lien  creditors  and  pur- 
chasers for  value  without  notice,  where 
such  system,  although  attached  to  the  free- 

NoTC — On  the  right  of  seller  of  chattel 
retaining  title  or  lien  as  against  purchaser 
of  realty  to  which  it  is  affixed  by  owner — 
see  noU  to  Lawton  Pressed  Brick  t  Tile 
Co.  V.  Ross-Kellar  Triple  Pressure  Brick 
Maeh.  Co.  49  L.R.A.(N.S.)  800. 

On  the  rights  ot  seller  of  chattel  retain- 
ing  title  thereto  or  a  lien  thereon  aa  against 
existing  mortgagees  of  the  realty  to  which 
it  is  affixed  by  the  owner — see  note  to  Tip- 
pett  V.  Barham,  37  L.R.A.{N.B.l    110. 

On  the  rights  of  seller  of  flxturei  retain- 
ing title  or  lien  aa  against  purchasers  or 
encumbrancers  of  realty — see  note  to  Rey- 
nolds V.  Ashby,  1  B.  R.  C.  «S4. 

,,., Google    "' 


BUPRElfB  COUBT  OF  THB  UNITED  STATES.              Ooi.  TmM, 

1  Mnwi,  wu,  until  p«ld  Bejiioldi  t.  Aabbj,  1  B.  R.  C.  078,  notot 

a  ot  th«  contnut  of  Tippett   t.    Barhun,   37    T.B,A,(tJ,B.|    lU^ 

-     .                       .          ^   propeitr.  note;  Honthal  r.  Hurxthal,  U  W.  V*.  BM, 

*»UtW  £"0115!   BS^'cri»».T     ■         '  32   S.  E.   237;   Morthwest.m   MuL  L.  Im. 
Co.  T.  Qeorge,  77  Minn.  31B,  78  N.  W.  1088. 

[No.  220.]  lOM;  Campbell  y.  Roddy,  44  N.  J.  Eq.  244, 
6  Am.  St.  Rep.  aS9,  14  AtL  87«;  Ccx  ▼. 
New  Bern  Lighting  t  Fuel  Co.  161  N.  C.  €8, 
134  Am.  St  Bep.  9M,  66  S.  E.  648,  18  Ann. 
Cu.  936;  Davis  v.  Bliw,  187  N.  ¥.  78,  10 

APPEAL  IrMn  Um  United  SUtes  Circuit  L.KA.(N.S.)    46B,   79   N,    E,   861;    Tifft  t. 

Court  of  Appeal!  for  the  Fourth  CTr-  Horton,  63  N.  Y.  377,  13  Am.  Rep.  637; 

cnit  to  review  a  decree  which  affirmed  a  de-  Arctic  Ice  Mach.  Co.  t.  Armatrong  County 

cr«e  of  the  Oiatrlct  Court  for  the  Eaatern  jruMt  Co.  112  C.  C.  A.  468,  192  Fed.  114; 

District    of    Virginia,    holding    invalid    at  pred  W.  Wolf  Co.  v.  Hermann  Sav.  Bank, 

against  ft  truatce  in  bankruptcy  the  lien  of  ]og  jjo.  App.  G49,  163  S.  W.  1094;  Be  Sun- 

a  conditional  vendor  under  an  unr(«irtered  flower  SUte  Ref.  Co.  116  C.  C.  A.  182,  106 

contract  of  aale.    ReverMd.  prf.   180;   Roberta   v.  Caple,   8  Ala.  App. 

Sea   lame  cue  below.   118   C.   C.  A.  87,  444,  gg  So.  343;   York  Mfg.  Co.  v.  CuwU, 

103   Fed.   1020.  201  U.  B.  844,  BO  L.  ed.  782,  26  Sup.  Ct 

The  facta  are  aUted  in  the  opinion.  Rep.  481;  New  Cheater  Water  Co.  v.  Holly 

Mr.  B.  O.  BUnd  argued  the  cauae,  and,  M'f-  Co.  8  C.  C.  A.  300,  3  U.  S.  App.  8fl4, 

with  Mr.  R.  T.  Armistead,  filed  a  brief  for  63  Fed.  10;  Manhattan  Truat  Co.  v.  Uionx 

appelUnt:  C>ty  Cable  B.  Co.  76  Fed.  058;    Warren  v. 

The  law  In  Virginia  nndonbtedly  ia  that,  Liddell,  110  Ala.  232,  20  So.  89;    Wood  ». 

u  between  tbenwelvea,  the  parties  can   fix  Holly  Mfg.  Co.  100  Ala.  326,  46  Am.  St.  Rep. 

the  status  of  property  to  the  extent  that  66.  '3  So.  048;  Hendj  v.  Dinkerhoff,  67  CaL 

property  otherwiae  realty  wiU  remain  per-  3.  *0  Am.  Rep.  107;  Schumacker  v.  Edward 

^oo^ltj,  F.   Allia   Co.   70    111.  App.   666;    Ellison  v. 

Bhelton  t.  Fieklin,  S2  Oratt.  727;  Tunis  Salem  Coal  ft  Mln.  Co.  43  III.  App.  120; 

Lumber  Co.  *.  Dennis  Lumber  Co.  97  Va.  Andrewa   t.    Chandler,   27   111.   App.    108; 

082,  34  8.  E.  818;  Auditor  v.  Andrvws,  28  '''rst  Nat.  Bank  v.  Elmore,  62  Iowa,  641,  S 

Oratt.  116;  Monarch  Laundry  v.Westbrook,  «■  W.  847;   Anderson  v.  Creamery   PacK- 

109  Va.  382,  03  8.  E.  1070;  1  Minor,  Real  "B^  Mfg.  Co.  8  Idaho,  200,  66  L.RJ^.  664, 

Prop.  (I  27,  36.  101  Am.  St.  Rep.  188,  07  Pac.  403;  Binkley 

The  reservation  of  Uth  wu  good  in  VIr-  '■  Forkner,  117  Ind.  176,  3  L.RA.  83,  10 

gialM.  ^'  B'  ^''3;  Baldwin  v.  Young,  47  La.  Ann. 

MoMTch  Laundry  t.  Wertbrook,  109  Va.  "86.   1'    S<».  883;    Harrla  v.   Hackley,   127 

882,  63  S.  E.  1070.  Mtch.  48,  86  N.  W.  389;   Crippen  *.  Mor- 

SUtes  regulate  property  tntnafers.  rison,  13  Mich.  23;  Pioneer  Sav.  A  L.  Co.  v. 

Scott  V.   Sandford,    10   How.   303,    16   L.  Fuller,  67  Minn.  80,  68  N.  W.  831 ;  Defiance 

ed.  601;  Arndt  v.  Qriffi^  134  U.  8.  316,  38  *•«••.  Work*  v.  Trisler,  21   Mo.  App.  69; 

L.  ed.  018,  10  Sup.  Ct.  Rep.  667;  Walworth  Edwards  ft  B.  Lumber  Co.  v.  Rank,  67  Neb. 

».  Harris,    129   U.   8.   365,    32   L.   ed.    712,  323,  78  Am.  St.  Rep.  614,  77  N.  W.  766; 

ft  Bup.  'Ct.  Rep.   340;    Cunnlns  ▼.  Reading  Langdon  r.  Buchanan,  62  N.  H.  667;  C<M!li< 

School  Dlat  198  U.  8.  468,  40  L.  ed.  1126,  »*»  '■  ^i"*.  "7  N.  H.  514;  General  Eleetrle 

80   Bup.  Ct.  Rep.  721,  8  Ann.  Cas.   1121;  Co.   ».   Transit   Equipment   Co.   67  ,N.   J. 

Qrecn  v.  Van  Buakirk,  6  Wall.  307,  18  L.  ^-  *"•  *2  *"■  101 1   Campbell  v.  Roddy, 

•d.  609;   Hervey  ▼.  Rhode  Island  Locotno-  **  N.  J.  Eq.  244,  6  Am.  St.  Rep.  880,  14 

ti«  Works,  08  U.  8.  664,  23  L.  ed.  1003;  ^*^  *'"'  Duftm  v.  Howard  Furnace  Co.  8 

Brown  v.  Smart,  146  U.  8.  464.  S«  L.  ed.  ^PP;  ^.  "".  *0  N.  Y.  Supp.  926,  Condrt 

778,  12  Sup.  Ct.  Rep.  968;  Bryant  ».  Swof-  I"    '^,-Y''    ^°? /W"    ^\,  ="">•   «   \J; 

ford  Bro..  Dry  OoLu  C;.  274  U.  8.  279.  ??PP-  "'''  ^"^J:?  \^°^^  !f  ^'^^ 

S^c^  '"^'^'^T-.^-Si-'St  p'"V-M»rco""i8';^.""8t «  S^ 

^•,^'  L  ^^rv     I         !;,"^  »  ^  (N.B.)   183.  118  Pac.  66;  Pad^t  v.  Ckv* 

It.^'  It  r^  2r.  ^"l*  «r,r?    V  i"*.  "  s-  c  sso,  n  s.  e.  loeo;  wum 

Cnidble  StMl  Co.  SH  U.  B.  M8,  0«  L.  ad.  ,.  Munger  Improved  Cotton  Mach.  Mfg.  Co. 

nt,   82    Snp.   Ct   Rep.    414;    EtharMge    v.  jj  x„_  (jlv.  App.  677,  36  B.  W.  1010;  Page 

,  Bpvij,   180  n.  S.  M«,   8S   L.   «d.   171,   11  y.  Edwarda,  64  Vt.  124,  23  Atl.  617;  Daven- 

Snp.  ct  Be^  066;  B«  A.  B.  Baxt«r  ft  Co.  port  v.  Shants,  43  Vt.  646;   Qenuaa  Sav. 

•8  0.  C.  A.  lOS,  164  Fad.  St.    '  ft  L.  Boc  v.  Weber,  16  Waah.  00,  88  LJtX 

Th«  wdfht  9t  uthority  nuUIna  Holt's  267,  47  Pac.  224;  Monarch  Laundry  Co.  v. 

•Um.  Weatbrook,  100  Va.  8tt,  M  B.  E.  1070. 


uu. 


HOLT  T.  BSNUa. 


Dow  the  ttfter-acquired-properlr  eUuH  in 
th«  mortgige  entitle  the  bank  to  the  apriBk- 
ler  ayBtem  as  Rgainat  appetUnt'i  elaiml 

f  OBdiek  T.  Bcbftll,  9B  U.  S.  £86,  2fi  L.  ed. 
SSO;  Uyei  t.  Western  Car  Co.  102  U.  S.  1, 
tt  L.  ed.  SB;  Eruie  t.  Kilter,  8S  C.  0.  A. 
-18,  M  Fed.  e28i  Blanchard  t.  Bunka  Flan- 
^  MiU  Co.  fiS  Or.  87,  37  L£>&.(N.S.) 
183,  113  Fao.  66;  Chaw  t.  Tacoma  Box  Oo. 
U  Waah.  377,  39  Pac.  630;  York  Mfg.  Co. 
T.  CaMell,  201  U.  S.  344,  60  L.  ad.  TSS,  26 
Snp.  Cc  Bep.  481;  United  Stataa  t.  New 
Orleani  &  0.  R.  Co.  {New  Orleana  ft  O.  R. 
Co.  T.  Mellen)  12  WalL  862,  20  L.  ed.  484; 
Unrrar  v.  FarmriUe  A  P.  B.  Co.  101  Va. 
262,  43  S.  £.  663 ;  First  Nat.  Bank  v.  Tum- 
bull,  32  Qratt.  696,  34  Am.  Rep.  791;  Gen- 
eral Electric  Co.  v.  Tranut  Eqaipment  Co. 
S7  N.  J.  Eq.  471,  42  Atl.  101;  Cox  v.  New 
Bern  Lighting  k  Fuel  Co.  161  N.  a  62,  134 
Am.  St.  Rep.  966,  66  8.  B.  648,  IB  Ann. 
Caa.  036;  Hickton  Lamber  Co.  t.  Ottj  Lnn- 
ber  Co.  160  N.  C.  2S2,  21  LJLA.(N.S.]  £48, 
03  8.  E.  1046;  Binklej*  t.  Forkner,  117  Ind. 
176,  3  L.R.A.  33,  19  N.  E.  763;  Beall  t. 
White,  94  U.  S.  382,  24  L.  ed.  173;  Fennook 
T.  Coe,  23  How.  117,  16  L.  ed.  430;  Story, 
Eq.  Jut.  9tti  ed.  |  1040;  Dunham  *.  Cin- 
einnaU,  P.  ft  C.  B.  Co.  1  WalL  264,  17  L. 
ad.  684. 

Concerning  the  (utnra  accesaiona,  the  deed 
of  truat  ia  plain.  The  proper^  muat  be 
aubaequently  "acquired  and  plaead"  npon 
the  premiaea.  Under  the  authoritiea  the 
^rinkler  aystem  was  not  "acquired." 

York  iitg.  Co.  V.  Caaeell,  201  U.  8.  344, 
M  L.  ed.  788,  26  Sup.  Ot.  Rep.  481;  United 
SUtea  V.  Jew  Orleana  ft  O.  R.  Co.  <Naw 
Orleans  ft  O.  R.  Co.  t.  Uellen)  12  WaU. 
362,  20  L.  ed.  434;  General  Blectrie  Co.  *. 
Tranait  Equipment  Co.  67  N.  J.  Eq.  471,  42 
Atl.  104. 

Tha  credlton  referred  to  in  the  Virginia 
atatute  are  Hen  creditor*,  and  not  general 
ereditora,  or  persona  holding  nnaeourad 
eUima. 

UcCandliah  v.  Keen,  18  Qratt.  638;  Du- 
lanej  v.  Willis,  96  Va.  606,  04  Am.  St.  Bep. 
816,  29  S.  E.  824;  York  Mfg.  Co.  j.  CaaaeU. 
201  U.  S.  844,  361,  60  L.  ed.  762,  784,  26 
Sup.  Ct.  Rep.  481;  Jonea,  Chat  Hortg.  4th 
ad.  I  240. 

A  retroMetive  effect  ehoald  not  ba  glTsn 
to  the  act  of  June  20,  1010,  amending  the 
bankrupt   act. 

Arctic  Ice  Mach.  Co.  ▼.  Armatrong  Coon' 
tj  Truat  Co.  112  C.  C.  A.  458,  IK  Fed.  114; 
Winfree  t.  Northern  P.  R.  Co.  827  V.  8. 
tM,  67  L.  ed.  018,  S3  Sup.  Ct.  Rep.  278; 
Dwridaon  Broa.  Marble  Co.  t.  United  BUtea, 
218  U.  B.  10,  63  L.  ed.  670,  SO  Snp.  Ct. 
Bap.  324;  United  8Ut«a  Pidalltf  ft  0.  Co. 
T.  United  Stat«a,  200  U.  S.  80«,  02. L.  ed. 
804,  28  Sop.  Ot  Bap.  087;  Sovthwwtvn 
St  It.  ed. 


Coal  ft  ImproT.  Oo.  t.  HcBrida,  180  U.  S. 
4B9,  003,  40  L.  ed.  1010,  1012,  22  Sup,  Ct 
Bep.  763;  Da  Lima  j.  BidweU,  182  U.  8.  1, 
1B9,  40  L.  ad.  1041,  1067,  21  Sup.  Ct  Bep. 
743;  Mobile  v.  Wataon,  116  U.  S.  288,  29 
L.  ed.  680,  6  Sup.  Ct.  Rep.  398;  Chew 
Heong  J.  United  SUtea,  112  U.  B.  636,  038, 
067,  28  L.  ed.  770,  771,  77S,  6  Sup.  Ct  Bep. 
206;  Auffm'ordt  t.  Baain,  102  U.  8.  620,  20 
L.  ed.  262;  Bdwarda  t.  Keaney,  96  U.  B. 
690,  24  L.  ed.  793;  Von  Hoffman  t.  Qulncy, 
4  Wall.  636,  048,  18  L.  ed.  403,  408;  Pa- 
cific Mail  8.  B.  Co.  *.  Jolifle,  2  Wall.  400, 
407,  17  L.  ed.  806,  807;  Calder  t.  Bull,  8 
DaU.  366,  1  L.  ed.  648;  Church  of  the  Holy 
Trinity  j.  United  Statea,  143  U.  S.  467, 
86  L.  ed.  226,  12  Sup.  Ct  Rep.  611;  Car- 
liale  T.  United  SUtea,  16  WalL  147.  21  L. 
ad.  420;  United  SUtea  r.  Kirhj.  7  Wall. 
462,  19  L.  ed.  278;  United  BUtea  v.  Ameri- 
can Sugar  Ref.  Co.  202  U.  B.  664,  00  L.  ed. 
1149,  26  Sup.  Ct.  Rep.  717;  United  SUtea 
Y.  Burr,  100  U.  S.  76,  40  L.  ed.  82,  10  Sup. 
Ct.  Rep,  1002;  Twenty  Per  Cent  Caaea,  20 
Wall.  179,  166,  22  L.  ed.  339,  341;  Daah 
V.  Van  Kleeck,  7  Johna.  447,  0  Am.  Dec. 
108;  Rhodes  t.  Bperrj  ft  H.  Co.  193  N.  Y. 
223,  84  L.R.A.(NJB.)  1143,  127  Am.  St  Bep. 
B4fl,  SO  N.  E.  1097,  220  U.  B.  002,  06  L.  ed. 
001,  31  Bup.  Ot.  Rep.  490;  Bichmond  v. 
Henrico  Count}*,  S3  Va.  212,  8  S.  B.  30; 
Campbell  ft  Co.  t.  Nonpareil  Fire  Brick  ft 
Kaolin  Co.  76  Ta.  291;  Peters  t.  Auditor, 
S8  Gratt.  366;  Price  t.  Harriaon,  31  Oratt. 
114;  Stewart  t.  Vandervort  12  LJLA.  00, 
note;  Varick  t.  Brigga,  6  Paige,  332; 
Lewia'a  Sutherland,  SUt  Conatr.  |  060; 
Duval  *.  Malone,  14  Oratt  24. 

The  law  waa  inelTectiTe  ao  f ar  aa  esiatlog 
rlghU  were  concerned. 

Vance  t.  Vance,  108  U.  S.  014,  27  L.  ed. 
808,  2  Sup.  Ct  Rep.  604;  Turner  v.  New 
York,  168  U.  S.  01,  42  L.  ad.  802, 18  Sup.  Ct 
Rep.  38;  Wheeler  t.  Jackson,  187  U.  B.  246, 
see,  84  L.  ed.  6GB,  663,  11  Sup.  Ct.  Rep. 
78;  MeOahey  t.  Virginia,  186  U.  B.  662, 
700,  84  L.  cd^  304,  317,  10  Bup.  Ct  Rep. 
872;  Parmenter  t.  BUte,  136  N.  Y.  104,  81 
N.  E.  1030. 

Mr.  Norvell  Ii.  Henley  argued  the  cauaa  ■ 
and  filed  a  brief  for  the  Peninsula  Bank 
and  Norrell  L.  Henley,  tnlatee: 

The  aprlnkler  aystem  la  a  fixture,  and 
passM  uader  the  deed  of  truat  to  Henl^, 
tmatee. 

Union  Truat  Co.  t.  Boutheni  Sawmin*  ft 
Lumber  Oo.  82  0.  a  A.  101,  166  Fed.  193; 
Tlppett  T.  Barham,  87  LJl.A.(NjB.}  IIO; 
103  a  C.  A.  4S0,  180  Fed.  76;  OreeB  t. 
PUlUpa,  28  Qratt  702,  21  Am.  Rep.  828; 
Morotoek  Ins.  Co.  t.  Bodafer  Broa,  92  Va. 
747,  OS  Am.  8t  B<v.  848,  24  8.  E.  888; 
Bhaltott  T.  ndcUn,  S8  Ontl.  TSTt  HaaUn 
1«« 
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Wood  Tukaniiing  Co.  v.  Cteveland  Sliip- 
Building  Co.  94  Vb.  439,  26  B.  £.  8781 
Evuie  V.  KisUr,  35  C.  C.  A.  28,  62  Fed.  S£Bi 
Kane  t.  Virginia  Coal  &.  I.  Co.  97  Va.  32B, 
S3  B.  E.  627  i  PbtEUix  Iron  Works  Co.  v.  New 
York  Becur.  ft  T.  Co.  28  C.  C.  A.  76,  64  U. 
8.  App.  408,  83  Fed.  7C6;  Kinkead  r.  Unit- 
ed SUtee,  IGO  U.  8.  485,  37  L.  ed.  1163, 
14  Sup.  Ct.  Rep.  172)  Van  Heaa  t.  Pacard, 
£  Pet.  1S7,  T  L.  ed.  374. 

In  the  construction  of  written  inatru- 
meoti  the  intention  of  the  partie*  is  to  be 
■ought  and  enforced;  and  in  ascertaining 
this  intention,  the  position  of  the  parties, 
the  nature  of  the  agreement  and  subject- 
matter,  as  well  a^  all  the  circumatunces  sur- 
rounding the  transaction,  are  material  and 
pertinent   facta  entitled   to   great    coneid- 

Southem  R.  Co.  t.  Franklin  k  P.  R.  Co. 

06  Va.  696,  44  L.R.A.  297,  32  8.  E.  48B; 
Albert  V.  Tidewater  R.  Co.  107  Va.  236,  SB 
S.  E.   576. 

A  reserration  of  title  ia  not  good  in 
Virginia,  except  aa  between  the  parties 
thereto,  unless  docketed  as  required  bj  the 
statute   law   of   Virginia. 

Arbuckle  Bros.  t.  Gates,  96  Va.  802,  30  8. 
B.  4Se.    See  also  Re  Nelum,  191  Fed.  236. 

RegardlMe  of  the  question  of  fliturcs, 
Holt's  claim  is  not  valid,  and  the  weight 
of  anthorit;  is  against  it 

Keener  t.  Trigg,  08  U.  B.  60,  G3,  2G  L. 
ed.  83;  Wiekham  v.  Martin,  13  Gratt.  427; 
Evans  t.  Kister,  36  C.  C.  A.  SB,  92  Fed. 
828;  Monarch  Laundry  t.  Westbrook,  109 
Va.  382,  83  6.  £.  1070:  Hash  v.  Lore,  SB 
Va.  716,  14  S.  E.  366;  Brown  v.  Grand 
Rapids  Parlor  Furniture  Co.  22  L.R^.  817, 

7  C.  C.  A.  226.  16  U.  S.  App.  221,  58  Fed. 
286;  Murraj  v,  Farmville  ft  F.  R.  Co.  101 
Ta.  262,  43  S.  E.  553;  Arbuckle  Bros.  v. 
Oatee,  96  Va.  802,  30  8.  E.  496;  Chapman 
T.  Chapman,  91  Va.  400,  BO  Am.  St.  Rep. 
846,  21  8.  E.  813;  Vest  t.  Micbie,  31  Gratt 
14B,  31  Am.  Rep.  722;  Johnson  t.  National 
Exeh.  Bank,  33  Oratt  47.1;  Morrison  v. 
Bausemer,  32  Qratt  225;  Kinkead  t.  Unit- 
ed SUtea,  ISO  U.  S.  486,  87  L.  ed.  1163, 
U  Sup.  Ct.  Rep.  1T2;  Van  Ness  v.  Pacard, 
S  Pet.  137,  7  L.  ed.  374;  New  Orleans 
Canal  ft  Bkg.  Co.  v.  Montgomery,  96  V.  S. 
16,  24  L.  ed.  346;  Wiekham  v.  Martin, 
13  Gratt  436. 

The  after- acquired  property  clause  in  the 
deed  of  trust  to  Henley,  trustee,  is  suHi- 
ciently  full  to  cover  tbe  property  in  ques- 
tion, irrespective  of  whether  it  is  a  fixture 
or  whether  it  remained  personalty. 

Tfppett  V.  Barham.  37  L.R.A.  (N. 8.)  119, 
JOS  C.  C.  A.  430,  180  Fed,  76;  Arbuckle 
Bros.  V.  Gates,  96  Va.  S02,  30  S.  E.  496; 
Hart  V.  Haynes.  1  Va,  Dec.  201:  United 
Lines  Teleg.  Co.  v.  Boston  Safe  Deposit  ft 

rso 


T,  Co.  147  U.  B.  431,  37  L.  ed.  231,  13  Sup. 
Ct.  Rep.  396;  Pennock  v.  Coe,  23  How.  117, 
IS  L.  ed.  436;  Bear  Lake  ft  River  Water- 
works ft  Irrig.  Co.  v.  Garland,  164  U.  S.  1, 
16,  41  L.  ed.  327,  333,  17  Sup.  Ct.  Rep.  1; 
Benjamin,  Bales,  2d  ed.  p.  99;  Weil  v.  Stat^ 
46  Ohio  St.  460,  21  N.  E.  643;  Speyer  t. 
Baker,  69  Ohio  St  11,  61  N.  E.  442;  Collins 
V.  Wilhoit,  108  Mo.  461,  18  8.  W.  830;  S. 
H.  Sheldon  Co.  t.  Mayers,  81  Wis.  02;,  61 
N.  W.  1082;  Vorse  v.  Loomis,  SC  Iowa. 
S22,  63  N.  W.  314 ;  National  Lash  Register 
Co.  V.  Schwab,  111  Iowa,  605,  82  N.  W. 
1011;  Moliae  Plow  Co.  v.  Witliam,  52  Kan. 
180,  34  Pac.  751;  Kiiowles  Loom  Works  v. 
Vaclier,  67  N.  J.  L,  4B0,  33  L.R.A.  305,  31 
Atl.  306;  Woolley  v.  Geneva  Wagon  Co.  69 
N.  J.  L.  Z7S,  36  Atl.  789;  D.  M.  Osborne  Co. 
T.  Piano  Mfg.  Co.  61  Neb.  502,  70  N.  W. 
1124;  Domtee  Casket  Go.  t.  Gunnison,  69  N. 
H.  2D7,  46  Atl.  31S;  Davis  v.  OsgDOd.  69 
N.  H.  427,  44  AtL  432;  Re  Wilcox  ft  H. 
to.  70  Conn.  220,  39  Atl.  1S3;  Hirsch  v. 
Graves  Elevator  Co.  24  Misc.  472,  63  N.  T. 
Supp.  064;  H.  B.  Babcock  Co.  t.  Williams, 
76  Minn.  147,  77  N.  W.  701;  Brandon  Print- 
ing Co.  V.  Bostick,  120  Ala.  247,  28  So.  706; 
Winchester  Wagon  Works  Mfg.  Co.  v.  Car- 
man, 100  Ind.  31,  58  Am.  Rep.  382,  9  N. 
E.   707;    Steele  v.  Aspy,   128   Ind.   307,  27 


N.  ] 
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Where  vendor,  upon  a  conditional  sale, 
has  delivered  specific  goods,  and  vendee  has 
taken  possession  and  used  them  in  all  re- 
spects as  his  own,  the  vendor  retaining  ti- 
tle until  full  purchase  price  is  paid,  the 
vendee  has  nn  interest  which  he  can  convev, 
and  one  attachable  by  hie  creditors.  The 
vendee  incurs  an  absolute  obligation  to  pay, 
and  he  ia  responsible  for  goods  in  tbe  event 
they  are  destroyed  by  fire  while  in  his  pos- 

Tufts  V.  QrifBn.  107  N.  C.  47,  )0  L.RA 
626.  22  Am.  St.  Rep.  866,  12  8.  E.  88. 

A  vendor  under  a  conditional  contract, 
not  recorded,  loses  his  claim  against  the 
trustees  in  bankruptcy  under  tbe  amend- 
ment of  1010. 

Re  Calhoun  Supply  Co.  189  Fed.  037 ;  Re 
Hartdsgen.  189  Fed.  H7. 

It  is  a  principle  of  real-estate  law  that 
permanent  improvements  placed  upon  land 
become  a  part  of  the  realty,  and  the  owner 
must  take  notice  that  all  liens  which  rest 
upon  the  fee  will  necessarily  attach  to  such 
permanent  structures  as  be  may  choose  to 

1  Minor,  Real  Prop.  §g  17,  23;  Nixdurf  v. 
Blount.  Ill  Va.  127,  68  8.  E.  258. 

Mr.  O.  D.  Batcltelor  argued  the  cause 
and  filed  a  brief  for  the  trustees  In  bank- 
ruptcy: 

One  of  the  familiar  rules  governing  the 

construction  of  a  remedial  statute  is  that 

Its  U.  B. 
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tha  mtechtef  which  it  wu  designed  to  oor- 
raet  muat  be  looked  to  in  determining;  ita 
VMninff, 

York  Ufg.  Co.  *.  Cuwll,  SOI  U.  B.  8S8, 
60  L.  ed.  786,  26  Sup.  Ct.  Sep.  «B1. 

Svery  trustee  in  bankrupts;  sppoiated 
tince  June  2G,  1910,  becomes  vested  with  kll 
the  rights  and  remedies  of  a  judgment  nnd 
execution  creditor  of  the  bankrupt  as  of  tlie 
date  of  the  adjudication. 

3  Beraington,  Bankr.  331;  Caltler,  Bankr. 
leiZ,  pp.  660,  601;  Re  Baiemore,  160  Fed. 
236;  Re  Nelson,  191. Fed.  233;  Re  Qehria- 
Herbine  Co.  188  Fed.  602;  Re  Calhoun  Sup- 
ply Co.  ISO  Fed.  637;  Ite  Farmers'  Supplj 
Co.  106  Fed.  990;  Re  Krenger,  ISO  Fed. 
367;  Be  Franklin  Lumber  Co.  187  Fed.  881; 
Re  Oagllone,  200  Fed.  81;  Re  Farmers'  Co- 
op. Co.  202  Fed.  1008;  Re  Osborn^  116  C.  C. 
A.  69,  106  Fed.  2GT;  Arctic  lee  Mach.  Co.  t. 
Armstrong  County  Trust  Co.  112  C  C.  A. 
458,  192  Fed.  114;  Re  Hartdagen,  26  Am. 
liankr.  Rep.  S32 ;  Sturdivant  Bank  v. 
Schade,  27  Am.  Bankr.  Rep.  673;  Re  Cal- 
houn Supply  Co.  26  Am.  Bankr.  Rep.  628; 
Re  Sterne,  26  Am.  Bankr.  Rep.  540;  Re 
Hammond,  26  Am.  Bankr.  Rep.  336. 

Ibe  amendment  »as  intended  to  apply  to 
every  bankruptcy,  the  petition  in  which  « 
filed  after  its  passage. 

Re  Farmers'  Co-op.  Co.  202  Fed.  1010. 

The  mortgagee,  by  virtue  of  the  after-f 
qui  red-property  clause,  takes  such  title  only 
to    after-acquired    property    aa    the   mort- 
gagor baa. 

Fosdick  V.  Sehall,  99  U-  S-  236,  26  L.  ed. 
32S. 

Virginia  Code,  $  2462,  manifestly  contem- 
plated subaequent  purchoners,  for  it  obvious- 
ly relates  to  a  purchase  of  the  subject  of  the 
conditional  sale. 

Monarch  Laundry  v.  Westbrook,  109  Va. 
364,   63   S.   E.   1070. 

Is  the  sprinkler  system  •  permanent  flx- 

Green  v.  Phillips,  26  Oratt.  769,  21  Am. 
Rep.  323;  Monarch  Laundry  v.  Westbrook, 
supra;  HasltJn  Wood  Vulcanising  Co.  v. 
Cleveland  Ship-Building  Co.  94  Va.  438, 
26  S.  B.  876. 

The  looal  law  of  Virginia  will  be  followed 
by  the  Federal  courts  in  determining 
whether  the  sprinkler  equipment  in  ques- 
tion is  a  fixture. 

New  York  L.  Ina.  Co.  t.  Allison,  4«  C. 
O.  A.  229,  107  Fed.  178. 

Hr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 

Thi«  Is  a  petition  td  the  district  court, 
sitting  in  bankruptcy  for  leave  to  remove 
an  automatic  sprinMer  system  and  equip- 
ment from  tlie  premises  of  the  bankrupt, 
the  Williamsburg  Knitting  Hi)l  Cpmpan^. 
H  V,  P4. 


It  is  opposed  by  the  trustee  of  a  mortgage 
of  the  plant  of  the  company  and  the  holder 
of  the  mortgage  notea.  and  by  the  trustee 
in  bankruptcy,  both  of  which  parties  claim 
the  property.  The  referee,  the  district 
court,  and  the  circuit  court  of  appeals,  de- 
cided in  favor  of  the  latter  claims.  190 
Fad.  871,  113  C.  C.  A.  87,  103  Fed.  1020. 
The  petitioner.  Holt,  appeala.  The  farts 
are  as  follows;  An  agreement  to  Inatalt 
the  sprinkln-  was  signed  by  Holt  on  August 
28,  IDOn,  and  by  the  bankrupt  on  Oetober 
14,  1009.  The  ineUllation  was  begun  abont 
December  6,  lOOi),  and  finished  in  the  latter 
part. of  March,  IQIO,  the  equipment  oon- 
siatfng  of  a  60,p00-gallon  tank  on  a  steel 
tower,  bolted  to  a  concrete  foundation,  pipes 
connecting  the  tank  with  the  mill.  By  the 
agreement  tlie  system  was  to  remain  Holt's 
property  until  paid  for,  and  Holt  was  to 
have  a  right  to  enter  and  remove  it  upon 
a  failure  to  pay  as  agreed.  It  also  waa  to 
be  personal  property  d-.;ring  the  aame  time. 
A  large  part  of  the  price  has  not  been  paid. 
But  by  the  Code  of  Virginia,  |  2462,  nntess 
registered  as  therein  provided,  which  this 
was  not,  such  sales  are  void  [639]  as  to 
creditors  (construed  by  the  Virginia  eourtt 
to  mean  lien  creditors  only),  and  as  to  pur- 
chasers for  value  without  notice  from  tlie 
vendee.  On  November  23,  1909,  the  mort- 
gage deed  was  executed,  covering  the  plant 
on  the  premises,  and  that  "which  may  be 
acquired  and  placed  upon  the  said  prcmiaea 
during  the  continuance  of  this  trust."  The 
mortgagees  claim  the  system  by  virtue  of 
this  clause  and  the  fact  that  It  bod  been  at- 
tached to  the  soil.  As  bearing  on  thia  lasttt 
should  be  added  that  there  now  is  a  smaller 
tank  on  the  same  steel  tower,  that  supplies 
the  mill  for  domestic  purposes,  but  this  waa 
not  put  there  by  Holt. 

The  trustees  in  bankruptcy  join  with  Holt 
in  disputing  the  claim  of  the  mortgagees, 
hut  set  up  one  of  their  own,  which  we  will 
deal  with  before  discussing  that  of  the 
mortgagees.  They  rely  upon  the  sat  of 
June  29,  1910,  chap.  412,  g  8,  36  SUt  at 
L.  838,  840,  U.  8.  Comp.  SUt.  Bupp.  1811, 
p.  1600,  amending  g  47b  (2)  of  the  bank* 
ruptcy  act  [30  SUt.  at  L.  667,  chap.  Ml, 
-^  6.  Comp.  SUt.  1001,  p.  3438],  and 
giving  them,  as  to  all  property  coming  Into 
the  custody  of  the  bankruptcy  court,  the 
rights  of  a  creditor  holding  a  lien-  Be- 
fore that  amendment.  Holt  had  a  tietter 
title  than  the  trustees  would  have  got 
York  Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  GO 
L.  ed-  782,  26  Sup.  Ct.  Rep.  481.  We  are 
opinion  thst  the  act  should  not  be  eon- 
strued  to  Impair  it.  We  do  not  need  to 
consider  whether  or  how  far  in  any  awt 
the  constitution  a]  power  of  Congress  would 
have  been  limited.     It  ia  taovgk  that  tke 
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rcaMnsb1«  ftnd  tnua)  interpretation  of  such 
>t«tut«s  i»  to  confine  their  effect,  lo  tar  u 
auij  be,  to  property  rigbta  establiahed  after 
thej  were  pateed.  If,  aa  they  aometimei 
do,  the  registry  rtatute  had  flied  a  time 
within  which  the  r^atration  muit  takF 
placa,  and  tbe  time  liad  elapaed,  we  think 
it  clear  that  the  amendment  would  not  ba 
re«d  u  attempting  to  diminish  Holt't 
rigbta.  Bot  the  moat  obvious,  if  not  the 
only,  way  of  reaching  that  result,  would 
be  by  taking  the  amendment  to  affect  subse- 
qnently  establlahed  righte  alone.  That  is  a 
familiar  and  natural  mode  of  interpretation, 
whereas  it  [SM]  would  be  highly  arti&cial 
to  say  that  it  affected  exiiting  Tighta  that 
■till  might  be  secured,  but  not  those  for 
which  the  chance  had  been  lost.  Therefore 
we  think  it  immaterial  If  true,  that  for  a 
month  or  two  after  the  amendment  was 
pasted  Holt  might  have  docketed  a  memo- 
raodum,  aa  provided  by  the  Virginia  act. 
The  retention  of  title  by  him,  and  hia  re- 
fraining from  recording  it,  both  were  per- 
fectly lawful.  Hia  continuing  title  aimply 
waa  postponed  to  purchasera  without  notice 
and  creditors  getting  a  lien.  We  are  of 
opinion  that  it  was  not  affected  by  the  en- 
actment of  later  date  than  the  conditional 
sale.  The  opposite  conatraction  would  not 
simply  extend  a  remedy,  bnt  would  impute 
to  the  act  of  Congreas  an  intent  tO  take 
away  rigbta  lawfully  retained,  and  unim- 
peachable at  the  moment  wlien  they  took 
their  aUrt.  We  agree  with  the  decision  In 
Arctic  lee  Mach.  Co.  v  Armatrong  County 
Trust  Co.  112  C,  C.  A.  «58,  102  Fed.  114; 
Re  Schneider,  203  Fed-  SS9.  See  also  South- 
western Coal  k  Improv.  Co.  v.  McBride,  185 
U.  8.  400,  603,  40  L.  ed.  1010,  1012,  22  Sup. 
Ct  Rep.  703. 

We  turn  now  to  (he  claim  of  the  mort- 
ftmgeea.  Thia  it  based  upon  the  clause  ex- 
tending the  mortgage  to  plant  that  may  be 
acquired  and  placed  upon  the  premises  while 
the  mortgage  is  in  force,  coupled  with  the 
subsequent  attachment  of  the  system  to  the 
freehold.  But  the  foundation  upon  which 
all  their  rights  depend  ia  the  Virginia  stat- 
ate  giving  priority  to  purchasers  for  value 
without  notice  over  Holt's  unrecorded  reser- 
vation of  title;  and  as  the  mortgage  deed 
waa  executed  before  the  sprinkler  system 
was  put  in,  and  the  mortgagees  made  no 
advance  on  the  faith  of  it,  they  were  not 
parchasera  for  value  at  against  Holt.  Kork 
Hfg.  Co.  T.  Caasell,  201  U.  S.  344,  351,  S52, 
SO  L.  ed.  782,  784,  785,  20  Sup.  Ct.  Hep. 
481.  There  are  no  special  facta  to  give  them 
a  better  position  in  that  regard.  But  that 
betug  BO,  what  reason  can  be  given  for  noL 
respecting  Holt's  title  as  against  them? 
The  system  waa  attached  to  the  freehold,  | 
but  it  covid  be  removed  without  any 
Til 


harm  for  which  complaint  1641]  eould  ba 
made  against  Holt,  other  than  tbe  losa  of 
the  system  itself.  Removal  would  not  afleet 
the  integrity  of  the  structure  on  which  tlie 
mortgagees  advanced.  To  hold  that  tbe 
mere  fact  of  annexing  the  system  t<i  the 
freehold  overrode  the  agreement  that  it 
should  remain  personalty  and  atill  belong 
to  Holt  would  be  to  give  a  mystic  import- 
ance to  attachment  by  bolta  and  screwa. 
For,  aa  we  have  said,  the  mortgageea  have 
no  equity  and  do  not  bring  themaelvea  with- 
in the  statutory  provision.  We  believe  (he 
better  rule  in  a  case  like  this,  and  the  one 
consistent  with  tbe  Virginia  decisions  so  far 
as  they  have  gone,  is  that  "the  mortgageea 
take  just  such  an  interest  in  the  property 
as  the  mortgagor  acquired;  no  more,  no 
less."  Fosdick  v.  Schall,  SO  U.  B.  23S,  2S 
L.  ed.  330;  Myer  v.  Western  Car  Co.  lOS 
U.  S.  1,  2S  L.  ed.  59;  Monarch  lAundry  v. 
Wcstbrook,  109  Va.  382,  384,  386,  83  S. 
E.  1070;  Hurxthal  ».  Hurxthal,  46  W.  Va. 
fi84,  32  8.  E.  237;  Campbell  v.  Roddy,  44 
N.  J.  £q.  244,  0  Am.  St.  Bep.  889,  14  AtL 
279;  Davis  v.  Bliss,  187  N-  Y.  77,  10  L.R.A. 
(N.S.)  468,  7S  K.  £.  861 ;  Hendy  v.  Dinker- 
boff,  67  Cal.  3,  40  Am.  Sep.  107;  Binkley 
V.  Forkner,  117  Ind.  176,  3  L.R.A.  33,  ID 
N.  E.  763;  Cox  v.  New  Bern  Lighting  k 
Fuel  Co.  161  N.  C.  62,  134  Am.  St.  Bep. 
906,  65  B.  E.  648,  IS  Ann.  Caa.  936;  Bald- 
win V.  Young,  47  La.  Ann.  1466,  17  So. 
883;  Re  Sunflower  State  Ref.  Co.  116  C.  C. 
A.  132,  139,  195  Fed.  180,  187.  The  case  is 
not  tike  those  in  which  the  addition  wa* 
in  its  nature  an  essential  indispensable  part 
of  the  completed  structure  contemplated  by 
the  mortgage.  The  system,  although  use- 
ful and  valuable,  can  ba  removed  and  the 
works  still  go  on. 
Decree  reversed. 


[64E]  WILUAH  H.  GARLAND,  PUT.  to 
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Oonitltntlonsl  law  — '  due 
law  ^  criminal  cose  — 
arraignment   and   plea. 

A  conviction  upon  a  aecond  and  amended 
information  after  a  ^rior  conviction  under 


Whether  or  not  it  is  necessary  to  arraign 
defendant  and  give  him  an  opportunity  to 
plead,  after  tha  Indietment  or  luforniKtlH 


MU. 


QARLAND  r.  WASHIKaiON. 


the  due  proceai  of  law  guanntced  t^  V.  6. 
Conit,  14tb  Amend.,  because  no  ■iratgn- 
ment  or  plea  was  had  upon  the  teeoiid  in- 
formatioii,  where,  without  raising  that 
apecific  objection  bttfore  trial,  the  accused 
uid  made  certain  objections  to  such  in- 
lormation,  and  was  put  to  a  trial  thereon 
before  a  jury  in  all  respects  as  though  he 
had  entered  a  formal  plea  of  not  guilt;. 
[I'M  other  cawB.  see  Constltatloual  Law,  IV. 
b,  •,  la   Dlsest   Bup.  Ct.  IMS.] 


[No. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  conviction  of  larcenj 
in  the  Superior  Court  of  King  Count;  in 
that  state.    Affirmed. 

See  same  case  below,  6S  Wash,  eas,  118 
Pac.    S07. 

The  facta  are  stated  in  the  opinion. 

Ur.  William  H.  Gothnm  submitted  tho 
cause  for  plaintilT  in  error.     Messrs.  O.  L. 


WUIeU  and  Frank  Oleson  were  on  the 
brief: 

It  was  not  due  process  of  law  to  try,  oon- 
viet,  and  sentence  plsintiS  in  error  on  an 
information  on  which  he  had  never  been  ar- 
raigned and  to  which  he  had  never  pleaded. 

Crain  v.  United  SUtes,  182  U.  S.  626,  40 
L.  ed.  1097,  10  Sup.  Ct.  Rep.  9&2. 

It  is  true  that  in  the  Crain  Case  the  proae- 
cution  had  been  commenced  in  the  Federal 
court,  and  therefore  the  ruling  of  the  Cratn 
Case  is  based  on  the  due  process  ol  law 
clause  ot  the  6th  rather  than  the  Mth 
Amendment;  but  it  has  been  decided  b;  thia 
court  that  the  due  process  ot  law  clauas  of 
the  14th  Amendment  places  the  same  in- 
hibition on  the  states  aa  does  the  6th  Amend- 
ment on  the  Federal  government. 

Hibben  t.  Smith,  191  U.  S.  310,  48  L.  ed. 
196,  24  Sup.  Ct.  Rep.  88. 

There  cannot  legally  be  two  informations 
in  the  same  case  at  the  same  time. 

22  Cyc.  276,  276;  Rice  v.  PeopU,  Ifi  Mich. 
9. 

The  public  has  an  interest  in  the  accused'! 
life  and  liberty.  Neither  can  be  lawfully 
taken  except  in  the  mode  prescribed  by  law. 


has  been  amended,  uiubIIp  depends  upon  the 
materiality  ot  the  amendment. 

Thus,  alter  an  amendment  to  cure  a  de- 
fect In  the  information  which  placed  the 
date  of  the  commission  of  the  crime  subse- 
quent to  the  date  of  the  filing  of  the  in- 
formation, it  is  error  to  require  the  ac- 
cused, over  his  objection,  immediately  to 
proceed  to  the  trial  without  arraignment 
under  a  plea  to  such  amended  information. 
McKay  t.  SUle,  BO  Neb.  83,  SB  L.R.A. 
(N.S.)  714,  132  N.  W.  741,  Ann.  Cas.  1013B, 
1034,  rehearing  denied'  in  91  Neb.  2B1,  39 
L.R.A.{N.8.)  720,  136  N.  W.  1024,  Ann. 
Cas.   1913B,  1039. 

Where  the  information  has  been  mate- 
rially amended,  it  is  reveraiUe  error  to  put 
the  defendant  on  trial  without  arral^lng 
him  again  and  giving  him  an  opportunity  t^ 
plead.  SUte  v.  Vaughn,  223  Mo.  149,  122 
S.  W.  677. 

It  is  reversible  error  not  to  (rive  the  de- 
fendant the  statutory  time  to  plead,  where 
the  information  has  been  materially  changed 
by  the  amendment.  State  v.  DeWolfe,  29 
M<mt  41S,  74  Pac.  10B4. 

The  omission  to  have  the  defendant  ar- 
raigned and  called  on  to  plead  after  an 
amendment  was  made  to  the  information, 
which,  before  the  amendment,  stated  no 
crime,  was  held  error  in  People  v.  Hoody, 
6B  CaL  1S4,  10  Pac.  392. 

Where  there  was  no  arraignment  upon  a 
second  Information,  nor  any  plea  by  the  do* 
fendant  thereto,  it  was  held,  in  State  v. 
Boflman,  TO  Mo.  App.  271,  that  the  judg- 
ment must  be  reversM. 

In  McFadia  v.  State,  44  Tei.  Crim.  Rep. 
471,  72  8.  W.  172,  where  the  original  prose- 
eutlon  against  the  defendant  was  dismissed, 
and  a  new  complaint  and  information  were 


filed,  it  was  held  that  a  refusal  to  giva  the 
defendant  the  full  statutory  time  to  plead 
to  the  new  information  was  error. 

The  mere  correction  of  a  clerical  or  other 
immaterial  error  in  the  indictment  does  not 
require  a  second  arraignm^^nt  and  plea. 
State  V.  Sovern,  22G  Ho.  680,  126  8.  W.  769; 
State  v.  Dargatz,  244  Mo.  218,  148  S.  W. 
889;  State  v.  Foley,  44  Mont  311,  120  Pae. 
226;  Kasmuasen  v,  State,  63  WU.  1,  £2  N. 
W.  S3S;  Stats  T.  Speyer,  104  Mo.  469,  >1 
S.  W.  1079. 

Where  an  amendment  was  made  to  the 
information  which  was  one  of  form  only, 
and  did  not  change  the  nature  of  the  of. 
fense  charged,  nor  in  any  way  prejudloe 
the  rights  of  the  defendant,  it  was  hdd,  in 
SUU  T.  Beatty,  45  Kan.  4B2,  26  Pao.  899, 
that  a  waiver  of  the  arraignment  and  plM 
to  the  original  information  waa  sufficient  to 
create  the  issue  and  support  conviction. 
And  to  the  same  effect  waa  State  v.  Bugg. 
66  Kan.  668,  72  Pac.  236,  14  Am.  Crim.  Rep. 
109. 

In  Territory  t.  Marshall,  18  Haw.  76, 
where  it  did  not  appear  by  the  record  that 
the  defendant  pleaded  to  an  amended  charge, 
it  was  held  that  the  matter  ot  a  plea  waa 
a  question  of  form,  and  in  no  wise  would 
affect  the  proceedings  unless  tt  oould  be 
shovrn  that  it  bad  in  some  wise  been  prejudi- 
cial to  the  defendant. 

If  the  information  has  been  lost  and  thera 
is  a  substituted  information,  no  second  ar- 
raignment and  plea  are  necessary.  Good- 
man T.  State,  161  Ind.  620,  69  N.  B.  442. 

Generally,  upon  the  effect  on  conviction 
of  failure  to  give  accused  an  opportunity 
to  plead,  see  notes  to  State  v.  Waltm,  13 
L.R.A.(N.S.)  811,  and  Hack  t.  State,  4t 
L.RJL(N.6.)  604. 


COURT  OF  THB  UNITKU  STATES. 


Oct.  Tnit, 


Ibftt  wUdi  the  Uw  B»k«a  euentUl  in  pro- 
ecedingi  involving  the  deprtvatioa  of  life  or 
Ubertj  eumot  b«  dlspenMd  with  or  VAMt«d 
b;  the  oontent  (rf  the  accused;  much  leu 
hj  bli  mere  failure,  when  on  trial  and  in 
miatodf,  to  object  to  unauthorized  methods. 

Bopt  y.  Utah,  110  U.  B.  674,  28  L.  ed. 
ess,  4  6np.  Ct.  Rep.  202,  4  Am.  Grim.  Sep. 
417. 

A  crime  U  made  ap  of  acta  and  intent; 
and  these  muat  be  aet  forth  in  the  indict- 
ment, with  reaionable  partienlarit;  ol  time, 
place,  and  clrcumiitanceg.  It  ia  a  crime  to 
steal  goods  and  chattels,  but  an  indictment 
would  be  bad  that  did  not  specify  with  sMne 
degree  of  certainty  the  articles  atolen.  .This, 
because  the  accused  most  be  advised  of  the 
essential  particulars  of  the  charge  against 
him,  and  the  court  must  be  able  to  decide 
whether  the  property  talcen  was  such  as  was 
the  subject  of  larceny.  Therefore,  the  In- 
dietment  should  state  the  particulars.  In- 
forming the  court  as  well  as  the  accused. 

United  SUtes  v.  Cruiksbank,  92  U.  8.  542, 
23  L.  ed.  5SB. 

Ifr.  Hncli  H.  Caldwell  submitted  the 
cause  for  defendant  in  error.  Messrs.  John 
F.  Murphy  and  H.  B.  Butler  were  on  the 
brief: 

The  purpose  of  arraignment  is  to  inform 
the  accused  what  the  charge  ^^Inst  him  is, 
and  to  obtain  his  answer  thereto. 

United  SUtes  v.  McKnigbt,  112  Fed.  98Z. 

The  formally  ot  arraignment  and  plea 
may  be  waived  either  expressly  or  impliedly. 

Hack  V.  Bute,  141  Wra.  340,  45  L.ILA. 
(H.S.)  S64,  124  N.  W.  492;  SUte  v.  Btraub, 
le  Wash.  Ill,  47  Fac.  227;  State  v.  Oar- 
land,  65  Wash.  666,  IIB  Pac.  S07i  Bassett 
r.  SUte,  44  Fla.  12,  33  So.  262;  Hudson  v. 
State,  117  Oa.  704,  45  6.  E.  66:  FeriUr  v. 
SUU,  S3  Ind.  283;  Meyers  v.  SUte,  166 
Ind.  388,  G9  If.  E.  1062;  Gaines  v.  United 
SUtes,  1  Ind.  Terr.  2S6,  37  S.  W.  96;  Roper 
T.  United  States,  7  Ind.  Terr.  IBS,  104  B. 
W.  684i  Utterback  v.  Com.  105  Ky.  723, 
BS  Am.  St.  Rep.  3Zfl,  49  8.  W.  479;  State 
V.  Raaberry,  113  U.  061,  37  Bo.  646 ;  SUte 
V.  Brock,  61  S.  C.  141,  39  S.  E.  369;  Mc- 
Cunphell  T.  SUte,  116  Tenn.  BB,  03  B.  W. 
100;  United  SUtes  v.  MoUoy,  31  Fed.  19; 
State  V.  Thompson,  90  Iowa,  464.  04  N.  W. 
410;  SUte  V.  Olave,  61  Kan.  330,  33  Pac. 
S;  People  v.  Tower,  63  Hon,  624. 

We  agree  that  a  sUte  could  not  pass  a 
law  providing  for  trial  witbont  arraignment 
and  plea,  but  do  not  believe  that  the  Crain 
Case  goea  t*  the  aztent  of  holding  that  a 
iUU  could  not  pasa  a  Uw  providing  that  a 
defendant  had  the  right  to  and  could  waive 
such  formality  if  he  aaw  flt.  In  fact,  such 
laws  have  been,  passed  In  some  sUtes  and 
tiieir  validly  has  never  been  qoeationed. 

rr4 


Hudson  V.  SUte,  117  Oa.  704,  46  a  E. 
66;  Oaines  v.  Unit«d  SUtes,  1  Ind.  Terr, 
206,  37  B.  W.  98;  Utterback  v.  Com.  106  Ky. 
723,  88  Am.  St.  Rep.  320,  49  S.  W.  479. 

The  question  of  filing  one  or  more  in- 
formations against  a  defendant,  charging 
the  same  offense,  U  a  matter  of  sUte  regu- 
Utlon. 

Brannon,  Hth  Amend.  417;  New  Yoric  t. 
Eno,  IS6  U.  S.  SO,  39  L.  ed.  80,  16  Sap.  Ct 
Rep.  30. 

Ur,  Justice  Day  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  waa  convicted  in 
the  luperior  court  of  King  county,  Waah- 
ington,  upon  an  information  charging  him 
with  larceny  of  "a  check  payable  for  the 
sum  of  tl.OOO  In  money."  Upon  appeal  the 
conviction  was  afSrmed  by  the  supreme 
court  of  Washington  (66  Wash.  666,  118 
Pac.  907),  and  the  case  comes  here  upon 

It  appears-  that  a  previous  information 
bad  charged  the  accused  with  the  larceny 
of  "one  thousand  dollars  ($1,000)  in  law- 
ful money  of  the  United  States."  Upon 
that  information  he  was  arraigned,  entered 
a  plea  of  not  guilty,  was  tried  and  con- 
victed. A  new  trial  was  awarded,  and 
[6M]  thereafter  the  second  information 
was  filed,  Tm|tri"g  the  charge  as  above  stated. 
Before  trial  the  plaintiff  bi  error  filed  a 
"motion  directed  to  second  information," 
eonUlning  a  motion  to  quash,  a  motion  U 
strike  out,  and  a  motion  to  make  more  defi- 
nite  and  eerUin,  all  of  which  were  denied. 
No  arraignment  or  plea  waa  bad  upon  that 
information.  The  ca»e  having  been  called 
for  trial  and  tbe  jury  having  been  im- 
paneled, the  plaintiff  in  error,  by  bis  coun- 
sel, objected  to  the  introduction  of  any  evi- 
dence upon  the  ground  that  the  sUU  had 
no  right  to  try  the  plaintiff  in  error  on 
the  information  then  before  the  court.  This 
general  objection  was  overruled.  No  spe- 
cific objection  was  taken  before  the  trial  to 
tbe  want  of  formal  arraignment  upon  tlie 
second  information.  The  jury,  at  the  con- 
clusion of  the  trial  upon  the  second  infor- 
mation, returned  a  verdict  of  guilty,  and 
sentence  was   passed   upon   the  plaintiff   in 

It  is  apparent  that  the  accused  was  tried 
and  convicted  upon  an  information  charg- 
ing an  offense  against  the  law;  that  be  had 
a  jury  trial,  with  full  opportunity  to  be 
heard,  and  that  he  was  in  fact  deprived  of 
no  right  or  privilege  in  the  makin):  of  bis 
defense,  unless  such  deprivation  arises  from 
the  fact  that  he  was  not  arraignud  and  re- 
quired to  plead  to  the  second  information 
before  trial.  Tbe  abject  of  arraignment  ba- 
ing   to   inform   the   accused   of   the   charge 
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igaitut  him  uid  obtain  an  answf 
him  waa  fully  suluerved  in  thia  c: 
tha  accused  had  taken  objectioHB 
Meond  information,  and  wag  put  to  trial 
before  a  jury  upon  tbat  information  in  all 
respects  as  tiiough  he  had  entered  a  formal 
plea  of  not  guilty.  In  thia  view,  the  su- 
preme court  of  Washington,  following  its 
former  decisions,  held  that  tlie  failui 
enter  the  plea  had  deprived  the  accused  of 
no  lubatanttal  right,  and  that  liaving  failed 
to  make  objection  upon  that  ground  before 
trial,  it  was  waived  and  could  not  be  aub- 
■equently  taken.  This  ruling,  it  is  con- 
tended, deprived  the  plaintilT  in  error  of  bis 
liberty  [MS]  without  due  process  of  law 
within  the  meaning  of  the  14ib  Amendment 
of  th«  Constitution. 

Due  process  of  law,  this  court  has  held, 
does  not  require  the  state  to  adopt  any 
particular  form  of  procedure,  bo  long  as 
it  appears  that  the  accuseil  baa  had  BufS- 
elent  notice  of  the  accusation  and  an  ade- 
qnat«  opportunity  to  defend  liimself  in  the 
prosecution.  Rogers  v,  Pecli,  ISB  U.  S.  426, 
436,  60  L.  ed.  266,  200,  26  Sup.  CU  Rep. 
ST,  and  previouB  cases  in  this  court  there 
cited.  Tried  by  this  test  it  cannot  for 
moment  be  maintained  tliat  the  want  of 
formal  arraignment  deprived  the  accused  of 
any  substantial  right,  or  in  any  wise 
changed  the  course  of  trial  to  his  disad- 
vantage. All  requirements  of  due  process 
of  laif  in  criminal  trials  in  a  state,  as  laid 
down  in  the  repeated  decisions  of  this  court, 
were  fully  met  by  the  proceedings  had 
against  the  accused  in  the  trial  court.  ~" 
objection  was  merely  a  formal  oiie,  was  not 
included  in  tlie  general  language  in  which 
the  objection  to  the  introduction  of  evidence 
was  interposed  before  the  trial,  and  was 
evidently  reserved  with  a  view  to  the 
which  is  now  made  of  it,  in  an  attempt  to 
gain  a  new  trial  for  want  of  compliance 
with  what  in  this  case  could  have  been  no 
more  than  a  mere  formality. 

It  is  insisted,  however,  that  this  court  in 
the  case  of  Crain  v.  United  States,  162  U. 
S.  625,  40  L.  ed.  10D7,  16  Sup.  Ct.  Kep.  952, 
hrid  the  contrary.  In  that  case  the  ques- 
tion was  specillcally  made  as  to  the  neces- 
sity of  a  ptea  before  trial,  duly  entered  of 
record.  Tlic  learned  justice  wbo  spoke  for 
the  majority  of  the  court  announced  its 
conclusion  approving  a  number  of  early 
caaea  In  the  state  courts  which  had  held 
(hat  such  form  of  arraignment  entered  of 
reeord  was  essential  to  a  legal  trial,  and 
bidding  that  in  a  Federal  court  no  valid 
trial  could  be  hod  without  the  requisite  ar- 
raignment and  plea,  and  that  such  must 
ba  shown  by  the  record  of  conviction.  If  a 
l^al  trial  cannot  be  had  without  a  plea  to 
the  Indictment,  duly  entered  of  record  be- 
•>  X(.  ed. 


fore  trial,  it  would  follow  that  such  omis- 
sion in  the  present  case  requires  a  reversal 
[646]  of  the  judgment  of  conviction,  bs- 
cause  th«  prisoner  has  been  deprived  of  due 
process  of  law. 

Technical  objections  of  this  character 
were  undoubtedly  given  much  more  weight 
formerly  than  they  are  now.  Such  rulings 
originated  in  that  period  of  Engliab  histofy 
when  the  accused  was  entitled  to  few  rights 
in  the  presentation  of  bis  defense,  when  he 
could  not  be  represented  by  counsel,  nor 
heard  upon  his  own  oath,  and  when  tlie 
punishment  of  offenses,  even  of  a  trivial 
character,  was  of  a  severe  and  often  of  a 
shocking  .nature.  Under  that  system  the 
courts  were  disposed  to  require  that  the 
technical  forms  and  methods  of  procedure 
should  be  fully  complied  with.  But  with 
improved  methods  of  procedure  and  greater 
privil^es  to  the  accused,  any  reason  for 
such  strict  adherence  to  the  mere  formal- 
ities  of  trial  would  seem  to  have  passed 
away,  and  we  think  that  the  better  opin- 
ion, when  applied  to  a  situation  sucb  aa 
now  confronts  us,  was  expressed  in  the  dis- 
senting opinion  of  Mr.  Justice  Peclcham, 
speaking  for  the  minority  of  the  court  in 
the  Crain  Case,  when  be  said   (p.  649)  : 

"Here  the  defendant  could  not  have  been 
injured  by  an  inadvertence  of  that  nature. 
He  ought  to  be  held  to  have  waived  that 
which,  under  the  circumstances,  would  have 
been  a  wholly  unimportant  formality.  A 
waiver  ought  to  be  conclusively  implied 
where  the  parties  had  proceeded  as  if  de- 
fendant had  been  duly  arraigned,  and  a 
formal  plea  of  not  guilty  had  been  inter- 
posed, and  where  there  was  no  objection 
made  on  account  of  its  absence  until,  as  in 
this  case,  the  record  was  brought  to  this 
court  for  review.  It  would  be  Inconsistent 
with  the  due  administration  of  justice  to 
permit  a  defendant  under  such  circum- 
stances to  lie  by,  say  nothing  as  to  such  an 
objection,  and  then  for  the  first  time  VTgt 
It  in  this  court." 

Holding  this  view,  notwithstanding  our 
reluctance  to  overrule  former  decisions  of 
this  court,  we  now  are  conitrained  to  hold 
that  the  technical  enforcement  of  formal 
[^4T]  righta  in  criminal  procedure  aus- 
tained  in  the  Grain  Case  is  no  longer  re- 
quired in  the  prosecution  of  offense*  under 
present  systems  of  law,  and  so  far  as  that 
case  is  not  in  accord  with  the  views  herein 
expressed,  it  i*  neeeaaarily  orftruled. 

The  other  objection  to  the  procedure  tn 
the  state  court  whieli  it  is  alleged  deprived 
the  plaintiff  in  error  of  due  process  of  law 
upon  his  trial,  rests  in  the  contention  that 
he  was  put  to  trial  upon  two  informations, 
containing  different  charges,  vrltbout  notice 
as  to  which  charge  he  would  be  required 
T1» 
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to  BM^  sad  Motanead  upoo  %  gmer&l  rer- 
dlet  of  fOll^.  Wa  think  thkt  the  record 
dlMloMi  that  there  U  nothing  in  thii  ob' 
Jeetlon  ol  inbatKBtUl  merit,  and  that  it  ap- 
p«an  that  tba  aecnaed  waa  put  to  trial  and 
ecmTietcd  npoo  the  eecond  infoimatlon,  with 
erery  opportoni^  to  defend  himwlf  agaioat 
the  offenae  theralu  charged. 

Judgment  of  the  Supreme  Court  of  Wash- 
Ingtoa  ia  aoeordlnglj  afBrined. 


DOTTED  STATES. 
(Sea  a  C.  Eeporter'a  ad.  64r-«eG.) 


1.  Errora  not  InvolTing  anything  funda- 
mental or  juriedictional  will  not  Ik  eon- 
■Idered  by  the  Federal  Supreme  Court  on 
writ  cj  error  to  a  territorial  aupreme  court, 
where  they  were  not  brought  to  the  notice 
of  the  latter  court. 

trar  other  cbbci.  lee  Appeal  and  Error,  Till. 

].    In    DlKCit    Bap.    Ct.   U08.] 
Action  —  civil  or  criminal  —  anlt  tor 
penalty  —  depoaltlona   —   reaaonable 

2.  An  action  of  debt  brought  by  the 
United  Statea  to  recover  the  prescribed 
penalty  tor  violationa  of  the  contract  labor 
proviiiona  of  the  alien  immigration  act  of 
February  20,  1007  (34  SUt.  at  L.  B98,  chap. 
1134,  U.  8.  Comp.  Stat.  Supp.  1911,  p.  469), 
g  4,  ia  ciTil,  and  not  criminal,  in  character, 
■o  that  the  trial  court  may  permit  the  gov- 
ernment to  read  in  evidence  the  depositioni 
of  abient  witneBaea,  and  may  inatnict  the 
Jury  to  return  a  verdict  for  toe  government, 
U  tne  evidence  reasonably  preponderatee  In 
ita  favor,  and  In  other  waya  treat  the  caae 
aa  civil  in  aubatance  aa  well  aa  in  form. 
(For    other    caMi.    ace    Action    or    Bnlc,    7->: 

Critnlual  I*w,  lOft-Ul:  DcpOBltlons,  7»-M: 
Bvldeuce,  SMU,  Id   Dlsest  Sup.   Ct.   U08.] 

Appeal  ^  anlHclenoy  of  pleadlns  —  llrai 
ralalnf  qneatlon  la  appellate  ooart. 

3.  The  omiaalon  from  the  petition,  in  an 
action  of  debt  brought  hv  the  United  Statea 
to  recover  the  preecribeu  penalty  for  vlotk- 
tiona  of  the  contract  labor  proviaiona  of  the 
alien  immigration  art  of  Feliniary  20,  1907, 
I  4,  of  any  allegation  that  the  acta  charged 


Not*.— Aa  to  review  by  the  United  SUtes 
Snprenae  Covrt  of  territorial  deeialona — aee 
note  to  Minera'  Bank  v.  Iowa,  IS  L.  ed.  U. 
8.807. 

Qfe  suit  tor  aUtntory  penalty  aa  a  eivil 
or  erbolnal  proaeentioai — aae  note  to  Hepner 
T.  tTnited  Statea,  VI  L.E.A.<N.&)  T3«. 
.'Ob  dapoaltlone  la  tka  Federal  courts — 

'  — *•  to  Wlnant  ▼.  N«w  ToA  *  B.  B.  Co. 


against  the  defendant  were  knowingly  doB% 
ia  not  ground  for  reversal  of  a  judgment 
entered  upon  a  verdict  is  favor  of  the  gor- 
emment,  where  auch  defect  was  not  pointed 
out  In  the  trial  court,  but,  on  the  contrary, 
the  ease  was  tried  as  if  the  omitted  all^a- 
tiona  were  in  the  petition,  and  the  jury 
were  instructed  that  the  defendant's  knowl- 
edge was  an  essential  factor  in  the  eaae. 
(For  other  caaea,  aee  Appeal  and  Error,  Till. 

].  t.  in  DiaaM  Bop.  Ct.  IMS.] 
DopoBlUana  ^  aoppresalon  ^  errors  in 

noUce. 

4.  Depoaitions  taken  by  the  plaintiff  need 
not  be  suppressed  becauae  the  preliminary 
notice  described  the  case  as  pending  in  the 
district  in  which  it  was  originallv  brought. 
Instead  of  in  the  district  to  whioh  the  eaae 
had  been  transferred  at  the  defendant's  in- 
stance, after  the  notice  and  the  accompany- 
ing interrogatories  were  prepared,  but  ba- 
tore  they  were  served,  where  no  eroas 
interrogatories  were  filed  in  either  district, 
and  after  the  expiration  of  the  time  al- 
lowed for  them  the  cterk  of  the  district  in 
which  the  case  waa  pending  iaaued  the  com- 
mission, since  counsel  for  the  defendant 
could  not  have  been  misled  or  confused  bjr 
the  error  in  the  notice. 

[For  other  caaea,   met  DapoalUons,   III.    b.   In 

Dlcest    Bup.    Ct.   IWl] 
Evidence  —  Jndsment  —  admlaalblllty 

agalnst  stranger  —  alienage. 

D.  A  determination  by  an  immigration 
board  that  certain  persona  brousht  before 
the  board  were  aliens  ia  admlBalbla  in  an 
artion  of  debt  brought  by  the  United  States 
to  recover  the  prescribed  penalty  for  vio- 
lating the  contract  labor  proviaiona  of  the 
alien  immigration  act  of  February  20,  1907, 
S  4,  by  aiding  or  inducing  the  migration  or 
importation  of  auch  persona,  aa  lumiahing 
prtana  tacip,  though  not  conclueive,  evidence 
of  their  alienage. 

"For  other  i - 

gtut  Bop.  ( 
Allena  —  Immigration  —  contract  labor 

—  number  of  penalties. 

0.  A  separate  penalty  ia  incurred  for  each 
of  a  numoer  of  aliens  whose  aimultaneoua 
migration  or  importation  la  knowingly  aa- 
aiated,  encouraged,  or  solicited  contrary  to 
the  contract  labor  provisions  of  the  alien 
immigration  art  of  Fehmary  20,  1907,  S  *i 
such  statute  declaring  in  |  6  that  "separate 
suits  may  be  brought  for  each  alien  thus 

f  remised  labor  or  service." 
For  Mber  casaa,  sm  ASens,  TI.  e.  In  Digest 
Sup.  Ct.  UOS.] 

Ooata  —  against  defendant  In  snlt  for 

7.  Coats  are  properly  awarded  to  the  gov- 
ernment againat  Uie  nnsuocesafnl  defend- 
ants in  an  action  of  debt  brought  by  tha 
United  States  to  recover  the  penaltlea  pre- 
scribed for  violationa  of  the  provisions  of 
the  alien  ImmigratiiMi  art  of  nbruary  80, 
1807,  I  4,  directed  againat  the  ImportattM 
of  alien  contract  labor. 
[For  other  Msea,  ass  Costs,  L  k,  la  DIcast 
Snp.  Ct  U0I.1  ^^ 


[No.  laL] 
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IN  EHROR  to  the  Supreme  Ckiurt  of  tbe 
Territory  of  Arizona  to  review  %  judg- 
ment which  affirmed  a  judgment  of  the  Die- 
trfet  Court  of  the  Fir*t  Judicial  District 
in  auch  tArritory  in  favor  of  the  United 
State*  in  a  suit  to  recover  the  prescribed 
pcDaltie*  for  violation!  of  the  contract  labor 
proriiiona  of  tlie  alien  inunigratiOD  act. 
AfBrmed. 

Bee  ume  caae  below,  13  Aria.  S88,  114 
Pac    960. 

The  facta  ue  atated  in  the  opinion. 

Mr.  Isidore  B.  l>ockwoller  argued  the 
cause,  and,  with  Ueaara.  A.  C.  Baker  and 
Kobert  B.  Mnrpbej,  Bled  a  brief  for  plain' 
tiSa  in  error: 

The  atatute  imposing  this  penalty  ia 
hi^ly  penal,  and  must  be  strictly  conatrued 
■o  aa  to  bring  within  ita  condemnation  only 
those  who  are  ebown  by  direct  and  positive 
averments  in  the  complaint  to  be  embraced 
within  the  terms  of  the  law. 

United  States  v.  Edgar,  iS  Fed.  M,  1 
C.  0.  A.  62,  i  U.  8.  App,  41,  48  Fed.  91 ; 
McElroy  v.  United  States,  1Q4  U.  8.  76,  41 
L.  ed.  35fi,  17  Sup.  Ct.  Sep.  31;  United 
EUtes  V.  Qay,  37  C.  C.  A.  4S,  SS  Fed.  220; 
United  SUtei  v.  Teokae,  163  Fed.  129; 
Regan  v.  United  States,  31  L.R.A.(N.S.) 
1073,  105  C.  C.  A.  BOS,  183  Fed.  293;  United 
Stotea  V.  Regan,  121  C.  C.  A.  643,  203  Fed. 
433 ;  Lees  v.  United  Statea,  160  U.  S.  478. 
478,  ST  L.  ed.  1150,  1151,  14  Sup.  Ct.  Rep. 
163;  Hepner  v.  United  Statea,  213  U.  S. 
103,  S3  L.  ed.  720,  27  L.R.A.(N.S.)  739.  29 
Sup.  Ct  Rep.  474,  ]6  Ann.  Caa.  960;  United 
Statea  v.  Stevenaon,  215  U.  8.  190,  H  L. 
«d.  163,  30  Sup.  Ct.  Rep.  36. 

In  order  to  incur  the  atatutory  penalty 
It  ia  eaaential  that  the  acta  of  aasbtance, 
encouragement,  or  solicitation  be  knowingly 
done,  with  knowledge  that  the  person  aa- 
aiated,  etc..  Is  an  alien  contract  laborer  aa 
defined  by  the  statute. 

2  Bishop,  New  Grim.  Law,  ff  C04,  62^ 
S26;  Dunbar  v.  United  BUtea,  160  U.  S.  1B6, 
99  L.  ed.  390,  16  Sup.  Ct.  Rep.  325;  United 
Btatea  t.  Scott,  74  Fed.  213;  United  States 
V.  Mitchell.  141  Fed.  660;  Bute  v.  Williama, 
139  Ind.  43,  47  Am.  St.  Rep.  265,  3B  N.  B. 
889;  State  v.  Waterbury,  133  Iowa,  137, 
110  M.  W.  828;  People  v.  Root,  94  App.  Dir. 
84,  87  N.  T.  Supp.  962;  Res  v.  I*wley,  2 
Strange,  904;  Rosen  t.  United  BUtes,  161 
U.  S.  29,  40  L.  ed.  806.  16  Sap.  Ct.  Rep. 
434,  480,  1  Am.  Crlm.  Rep.  S61;  Price  v. 
United.  States.  165  U.  S.  311,  41  L.  ed. 
TS7,  17  Sup.  Ct.  Rep.  806;  Terona  Central 
Cheese  Co.  v.  Murtangh,  50  N.  Y.  314; 
Driakill  v.  Parrish,  8  MeUan,  «81,  Fed. 
»  Ii.  ed. 


Gas.  No.  4,0SB;  Damborough  v.  Joseph 
B«m  &  Bona,  109  a  C.  A.  270,  IBT  Fad. 
GSO;  United  Statea  v.  Craig,  28  Fed.  795; 
Unlt«d  Btatea  t.  Bomeman,  41  Fed.  761; 
Leea  v.  Unit«d  Btatea.  160  U.  B.  47«,  37 
L.  ad.  1160,  14  Sup.  Ct.  Rep.  163;  Rex  t. 
Hayes,  23  Can.  Law  Times  Oec.  N.  68,  C 
Ont.  L.  Rep.  198;  State  v.  Davla,  U  R. 
I.  284;  Pettibone  t.  United  State^  148  U. 
S.  EOS,  37  L.  ed.  424,  13  Sup.  Ct.  Rep.  M2; 
United  Statea  v.  Terry,  42  Fed.  817;  United 
States  *.  Eirby,  7  Wall.  488,  486,  19  L. 
ed.  278,  280;  United  States  t.  CUypoo],  14 
Fed.  127;  United  Btatea  v.  Koplik,  156  Fed. 
919;  United  Statea  t.  HigUeyman,  Fed. 
Cas.  No.  16,361;  United  States  v.  Janke, 
183  Fed.  277;  First  Nat  Banit  t.  Davis,  13S 
Oa.  687,  86  L.R.A.(N.S.)  134,  70  B.  E.  246; 
Bobinsou  t.  State,  6  Oa.  App.  696,  60  S. 
E.  792;  Btata  v.  Bridgewater,  171  Ind.  1, 
86  N.  E.  715;  Stata  v.  Smith,  18  N.  H.  91; 
Verona  Central  Cheese  Co.  t.  Murtaugh, 
00  M.  T.  314,  reversing  4  I^na.  17;  Oregoiy 
*.  United  States,  17  Blatchf.  330,  Fed.  Cas. 
No.  5,803;  Clark  t  M.  Crimes,  1  66;  Mc- 
Donald V.  Williama,  174  U.  a  897,  406,  43 
L.  ed.  1022,  1025,  19  Sup.  CL  Rtp.  743; 
Felton  V.  United  States,  96  U.  B.  «»«,  24 
L.  ed.  876;  Potter  *.  United  States,  166 
U.  S.  438,  89  L.  ed.  214,  16  Sup.  Ct  Rep. 
144;  Yates  v.  Jones  Nat.  Bank,  206  U.  S. 
168.  61  L.  ed.  1002,  27  Sup.  Ct.  Rep.  638; 
St.  Louis  k  S.  F.  R.  Co.  v.  United  Statea, 
04  a  a  A.  437,  169  Fed.  69;  St.  Joaeph 
Stockyards  Co.  v.  United  Statea,  110  C.  C. 
A.  432,  187  Fed.  104;  United  States  v. 
Beaty,  Hempat.  487,  Fed.  Caa.  No.  14,660; 
State  V.  UcBarron,  66  N.  J.  L.  680,  51 
AtL  146;  Utley  v.  HUl,  16S  Mo.  232,  49 
LJLA.  823,  78  Am.  St.  Rep.  S«9,  6S  B.  W. 
1091;  Stata  T.  Smith,  119  Tenn.  021.  lOS 
S.  W.  08. 

None  of  the  tmtf-A-n  eonnta  of  th*  com- 
plaint ooitain  any  allegation  that  the  ds- 
fendant  knowingly  assisted,  encouraged,  or 
solicited  the  migratimi  or  importation  to 
the  United  States  ol  the  perwm  named  in 
each  count,  or  that  the  defendant  knew  at 
tbs  time  that  such  person  was  an  "alien 
contract  laborer,"  aa  defined  by  the  sUtnta. 

Pettibone  v.  United  States,  148  U.  S.  197, 
202,  37  L.  ed.  419,  422, 13  Sup.  Ct  Rep.  042; 
United  Statea  t.  Oay,  87  G.  C.  A.  46,  90  Fed. 
226;  MofflU  t.  United  States,  68  C.  C.  A. 
117,  126  Fed.  87B;  Ledbettet  t.  United 
States,  170  U.  8.  006.  42  L.  ed.  1162, 16  Sup. 
Ct  Ra^  774;  United  StatM  v.  Ooofc,  17 
WalL  108,  171,  21  L.  sd.  688,  639;  United 
BtatM  V.  Oniikshaiik,  92  U.  8.  Ui,  668,  S3 
L.  ed.  088,  698;  United  States  t.  Carll,  lOS 
U.  B.  611,  Se  L.  ed.  1136,  4  Am.  Crim.  S^. 
246;  United  Statea  t.  Slmmona,  BO  U.  8. 
SSO,  24  L.  ed.  619;  United  StatM  t.  Hm, 
124  U.  8.  488.  U  L.  ed.  BIO,  8  Bof .  Ct  Bep. 
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671;  Etrob  y.  United  SUtes,  163  U.  S.  684, 

88  L.  ed.  830,  14  Sup.  Ct.  Rep.  934,  9  Am. 
Crim.  Bep.  OflSi  Armour  Packing  Co.  v. 
United  SUte*,  S09  U.  S.  79,  62  L.  «d.  093, 
SS  Sup.  Ct.  Rep.  428. 

Failure  to  all^e  ui  euentUl  element  of  a 
■tatutorj  oSenae  ii  fatal,  can  be  taken  ad- 
TMntage  of  at  an;  time,  and  la  not  cured  b; 
verdict. 

Supreme  Lodge,  K.  P.  ▼.  McLennan,  171 
IlL  417,  40  N.  E.  630,  aiBrming  OS  lU.  App. 
699;  Evane  t.  Oerken,  lOG  Cal.  311,  38  Pac. 
725;  Uorria  v.  Courtney,  120  Cal.  63,  52  Pac. 
129;  United  Statea  v.  Carll,  105  U.  8.  611, 
26  L.  ed.  1135,  4  Am.  Crim.  Rep.  240;  1 
Bbhop,  New  Crim.  Proc.  I  123,  aubdiv.  3; 
Teal  T.  Walker,  111  U.  S.  242,  28  L.  ed.  415, 
4  Sup.  Ct  Rep.  420;  Kentucky  Life  A  Acci. 
Ina.  Co.  V.  Hamilton,  11  C.  C.  A.  42,  22  U.  8. 
App.  386,  648,  63  Fed.  S3;  Slacum  v.  Pom- 
ery,  «  Cranch,  221,  3  L.  ed.  206. 

Ihe  hearing  of  the  board  of  apecial  in- 
quiry was  a  star  chamber  proceeding. 

United  SUtes  t.  Sing  Tuck,  194  U.  S.  ISl, 
48  L.  ed.  017,  24  Sup.  Ct.  Rep.  621. 

The  functiona  of  a  board,  of  Bpecial  in- 
quiry are  not  judicial,  but  are  ministerial. 

Pearson  r.  Witliama,  202  U-  S.  281,  50 
L.  ed.  1029,  20  Sup.  Ct.  Rep.  608. 

The  hearing  of  the  board  "shall  be  aopa- 
rate  and  apart  from  the  public,"  but  the 
determination  of  the  board  ia  not  final,  even 
if  not  appealed  from,  but  subject  to  collat- 
eral attack  by  the  United  States,  if  favor- 
able to  the  aUen. 

Li  Sing  T.  United  SUtea,  180  U.  S.  488, 
46  L.  ed.  036,  21  Sup.  Ct.  Rep.  449. 

The  order  of  the  apecial  board  of  inquiry 
ia  not  competent  aa  a  public  record.  It  b 
in  the  aame  category  aa  inquiaitionB  of  lu- 
nacy and  coronera'  verdicts  aa  to  the  cause 
of  death  of  deceased  persons.  In  the  follow- 
ing cases,  the  order  of  committal  of  persons 
to  an  asylum  waa  excluded  as  incompetent: 

Leggatc  V.  Clark,  111  Mass.  310;  Naones 
T.  SUU,  143  Ind.  290,  42  N.  B.  000;  Dewey 
V.  Allgire,  37  Neb.  0,  40  Am.  St.  Rep.  468, 
M  N.  W.  870. 

As  to  the  competency  of  coroners'  ver- 
dicts, tbey  have  been  held  to  be  Ineompe- 
tott  in  the  following  cases: 

Stato  V.  Turner,  Wright  (Ohio)  20; 
Wheeler  v.  State,  34  Ohio  St.  39S,  32  Am. 
Rep.  372;  Colquit  v.  Stat«,  107  Tenn.  381, 
64  S.  W.  713;  Memphis  ft  C.  B.  Co.  v. 
Womack,  84  Ala.  140,  4  So.  618;  HollUter 
▼.  Cordero,  70  Cal.  649,  18  Pac.  8S5;  Rowe 
T.  Such,  134  Cal.  673,  66  Pac.  862,  67  Pac. 
760;  Oermania  L.  Ins.  Co.  v.  Ross  Lewin, 
24  Colo.  43,  65  Am.  St.  Rep.  216,  61  Pae. 
488;  Central  R.  Co.  r.  Moore,  61  Oa.  161; 
State  use  of  Grlce  v.  Cecil  County,  54  Md. 
426;  Supreme  Conncll,  R.  A.  v.  Brasheare, 

89  Md.  024,  78  Am.  St.  Bep.  244,  48  Atl. 


866 1  Wasey  v.  Travelers'  Ina.  Co.  126  Hleh. 
119,  85  N.  W.  469;  Cox  v.  Royal  Tribe,  48 
Or.  305,  60  LJLA.  620,  06  Am.  St.  Rep.  758, 
71  Pac.  73. 

An  agency  or  the  extent  of  an  agency,  or 
the  authority  of  an  agent,  cannot  be  proven 
by  the  acts  and  declarations  of  the  p«rBo:i 
professing  authority  to  act  as  such  agvnt: 
nor  are  the  acta  and  declarations  of  such  n 
person  admissible  aa  admissions  against  tlic 
principal  until  the  authority  to  bind  thi' 
principal  is  shown. 

United  Statea  v.  Boyd,  6  How.  20,  12  I.. 
ed.  36;  Regan  v.  United  Stntes,  18  L.R.A. 
(N.8.)  1073,  105  C.  C.  A.  60S,  163  Fed. 
203. 

A  commiesion  issued  without  notice  hav- 
ing been  served  is  void,  for  without  sucli, 
the  clerk  would  have  no  authority  to  issut' 
the  commission,  and  the  officer  Uking  thu 
depositions  likewise  did  so  without  au- 
thority. 

Harris  v.  Wall,  7  How.  695,  12  L.  ed.  8TS. 

If  the  defendant  thought  the  notice  for 
the  second  judicial  district  court  waa  bad, 
ita  course  was  to  treat  it  as  a  nullity, 
which  in  fact  it  was,  and  move  to  suppress 
the  depositions,  if  taken. 

Kline  Bros.  &  Co.  v.  Liverpool  A  L.  Jb  G. 
Ins.  Co.  184  Fed.  OOS. 

A  party  who  attempts  to  use  a  deposition 
of  an  absent  witness  must  show  that  he  haa 
given  his  adversary  an  opportunity  to  cruas- 
examine  by  a  notice  that  is  deflnite  and 

Knode  v.  WUUamson,  17  Wall.  687,  81 
L.  ed.  671. 

Depositions  taken  after  an  adjournment 
of  a  week  are  not  taken  according  to  a  no- 
tice that  they  will  be  taken  upon  a  specified 
day,  and,  if  not  completed  in  one  day,  the 
commissioners  will  adjourn  from  day  to  day 
thereafter  until  finished. 

Buddicum  V.  Kirk,  3  Cranch,  293,  2  L. 
ed-  444. 

The  authority  to  take  depositions  in  tbin 

has  always  been  construed  strictly,  and 
therefore  it  is  necessary  to  establish  that 
all  the  requisitions  of  the  law  have  been 
complied  with  before  such  testimony  is  ad- 
missible- 
Western  U.  Teleg,  Co-  v.  Collins,  45  Kan. 
04,  10  LJI.A.  615,  26  Pac.  187;  Gamer  v. 
Cutler,  28  Tex.  183;  Harris  v.  WaU,  7  How. 
60S,  12  L.  ed.  875. 

A  notice  that  a  party  will,  at  a  certain 
place  and  time,  take  a  deposition,  has  been 
held  inauOicient  to  support  a  deposition 
taken  at  a  different  place,  though  next  door, 
on  the  same  street. 

Indiana  Baptist  Pub.  Co.  v.  Ajer,  34  Ind. 
App.  284,  72  N.  E.  161. 
The  use  of  depositions  in  thia  ease  to  n- 
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eoTcr  A  penalty  a*  a  punishment  for  a  crim- 
inal aet  waa  improper,  and  infringed  on  tbe 
«anstitational  right  to  be  eotdronted  bjr  the 


Halted  SUte*  t.  SterenBoa,  216  U.  8.  200, 
S4  L.  od.  167,  30  Sup.  Ct.  Rep.  37;  Leea  t. 
IMtad  Statea,  160  U.  S.  476,  480,  37  L.  ed. 
IISO,  llSl,  14  Sup.  Ct.  Rep.  163;  Boyd  v. 
United  State*,  116  U.  8.  616,  634,  39  L.  ed. 
746,  7S3,  6  Sup.  Ct.  Rep.  624;  R^gan  v. 
United  States,  13  LJt.A.(N.S.)  1073,  105 
C.  C.  A.  60G,  183  Fed.  293,  121  C.  C.  A.  643, 
203  Fed.  433,  232  U.  8.  37,  ante,  404,  34  Sup. 
Ct.  Rep.  213;  CbaRee  v.  UoiUd  SUtee,  18 
Walt.  618,  21  L.  ed.  008;  United  SUtea  v. 
Sbapleigb,  4  C.  C.  A.  237,  12  U.  8.  App.  26, 
54  Fed.  126;  Hepner  t.  UniUd  SUtes,  213 
U.  S.  103,  63  L.  ed.  720,  27  L.R.A.(KS.) 
739,  29  Sup.  a.  Rep.  474,  16  Ann.  Gas. 
060;  United  SUtcs  v.  Zuclcer,  161  U.  S. 
47S,  40  L,  ed.  777,  16  Sup.  Ct.  Rep.  641; 
United  States  v.  Chouteau,  102  U.  S.  611, 
20  L.  ed.  240;  Cottef  v.  United  States,  )]6 
U.  8.  436,  29  L.  ed.  884,  6  Sup.  a.  Rep  437; 
Huntington  v.  Attrill,  146  U.  B.  664,  36  L. 
ed.  1127,  13  Sup.  a.  Bep.  224. 

In  any  case  where  s  verdict  for  one  of 
tbe  parties  must  have  been  Mt  sside,  as 
being  without  nieritorioua  aupport  in  the 
evidence,  it  1b  proper  for  the  trial  oourt  to 
direct  a  verdict. 

Ryder  v.  Wombwell,  L.  R.  4  Exch.  39, 
38  L.  J.  Exch.  N.  S.  8,  19  L.  T.  N.  S.  401, 
17  Week.  Rep.  167;  Qiblin  v.  MeMullen, 
L.  R.  2  P.  C.  335,  5  Moore,  P.  C.  C.  N.  S. 
434,  38  L.  J.  P.  C.  N.  S.  26,  21  L.  T,  N.  S. 
214,  17  Week.  Rep.  446;  Sehuylliill  &  D. 
Improv.  &  R.  Co.  v.  Munuin,  14  Wall.  448, 
20  L.  ed.  872;  Parks  v.  Rosa,  11  Hon:,  373, 
13  L.  ed.  735;  Merchants'  Nat.  Banlc  v. 
SUte  Nat.  Bank,  10  Wall.  037,  10  L.  ed 
1015;  Hickman  v.  Jonea,  0  Wall.  801,  10 
L.  ed.  663;  Re  Morey,  147  Cal.  4B6,  ffi  Pae. 
67. 

Where  but  one  reasonable  inference  or 
conclusion  can  be  drawn  from  the  evidence, 
it  is  the  duty  of  the  trial  court  to  direct  a 
verdict  or  set  aaide  a  verdict  already  ren- 
dered. An  inference  from  circumatances  of 
a  material  tact,  which  is  opposed  to  facts 
established  in  tbe  case  beyond  dispute,  and 
which  is  opposed  to  all  reasonable  probabili- 
ties, doe*  not  raise  a  substantial  conflict  in 
tbe  eridence,  and  doea  not  prevent  the  court 
from  directing  a  verdict,  or  from  setting 
aaide  a  verdict  already  rendered. 

Badger  v.  Janenille  Cotton  Mills,  OS 
Wis.  690,  70  N.  W.  eS7,  2  Am.  Neg.  Rep. 
272;  Flaherty  v.  Harrison,  98  Wis.  669, 
74  N.  W.  360;  Vorbricb  v.  Qeuder  &  P.  Mfg. 
Co.  96  Wis.  277,  71  N.  W.  434,  3  Am.  Ki^. 
Bep.  760;  Cawley  *.  L«  Croese  City  H.  Co. 
101  WU.  146,  77  N.  W.  17D;  O'Brien  v.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  102  Wis.  688, 


78  N-  W.  1084;  Collins  v.  JaneaviUe,  117 
Wis.  416,  94  N.  W.  300;  Pleasants  v.  Fant, 
22  Wall.  116,  22  L.  ed.  780;  Uinahan  v- 
Graad  Trunk  Western  R.  Co.  70  C.  C-  A. 
463,  13B  Fed.  37;  Schaub  v.  Kansas  City 
Southern  R.  Co.  133  Mo.  App.  444,  113  B. 
W.   1163. 

The  governing  officers  of  the  defendant 
corporation,  and  they  only,  should  be  re- 
garded as  the  corporation  in  determininjj 
whether  the  defendant  corporation  knowing- 
ly assisted,  encouraged,  or  solicited  the  mi- 
gration or  importation  of  any  alien  con- 
tract laborers. 

Lake  Shore  A  M.  S.  R.  Co.  v.  Prentice,  147 
U.  B.  101,  37  L.  ed.  97,  18  Sup.  Ct.  Rep.  261 ; 
PolUrd  T.  Vinton,  106  U.  8.  7,  26  L.  cd. 
OOS;  Hindnian  v.  First  Nat.  Bank,  48  LHj^. 
210,  39  C.  C-  A.  1,  9B  Fed.  662;  Denver  k 
R.  G.  H.  Co.  V.  Harris,  128  U.  8.  697,  30  L. 
ed.  1146,  7  Sup.  Ct.  Rep.  1286;  Salt  Lake 
City  V.  Hollister,  118  U.  8.  266,  30  L.  ed. 
176,  6  Sup.  Ct.  Rep.  1065;  Philadelphis.  W. 
&  B.  R.  Co.  V.  Quigley,  21  How.  202,  16  L. 
ed.  73;  Lake  Shore  A  M.  8.  R.  Co.  v.  Proi- 
tice,  147  U.  8.  lOB,  114,  37  L.  ed.  101,  103, 
13  Sup.  Ct  Rep.  261 ;  United  SUtes  v.  John 
KelBo  Co.  8S  Fed.  304;   State  v.  MorrU  t 

E.  R.  Co-  23  N.  J.  L.  360;  R^.  v.  Great 
North  of  England  R.  Co.  9  Q.  B.  816;  Com. 
v.  New  Bedford  Bridge,  2  Gray,  339. 

The  general  rule  is  that  a  master  or  prin- 
cipal is  not  liable  criminally  for  the  crim- 
inal acts  of  his  servant  or  agent  unless  he 
directed,  assented  to,  or  acquiesced  in,  such 
ill^al  acts. 

Taylor  v.  Nixon  [1910]  2  I.  R.  04;  Rez 
V.  Huggins,  2  Ld.  Raym.  1574;  2  Eue.  L.  A 
Pr.  834;  20  Am.  A  Eng.  Enc  Law,  2d  ed. 
170;  26  Cyc.  1646;  1  Clark  k  U.  Agency, 
p.  1140;  Mechem,  Agency,  f  74B;  Franklin 

F.  Ins.  Co.  V.  Bradford,  88  Am.  St.  Rep. 
797,  note:  Hoover  v.  Wise,  Bl  U.  8.  311,  23 
L.  ed.  304;  Whitton  v.  State,  37  Miss.  379; 
Anderson  v.  State,  22  Ohio  St.  306;  Com. 
T.  Nichols,  10  Met.  259,  43  Am.  Dee.  438: 
Com.  V.  Junkln,  170  Pa.  194,  81  LJC.A.  124, 
32  Atl.  617;  Cushing  v.  Dill,  2  DL  460; 
Cufhmsn  v.  Oliver,  8)  111.  444;  Satterfleld 
V.  Western  U,  Teleg.  Co.  28  111.  App.  446;  ' 
State  V.  Baltimore  A  0.  H.  Co.  IB  W.  Va. 
362,  36  Am.  Bep.  S03;  Hall  v.  Norfolk  k 
W.  R.  Co.  44  W.  Va.  36,  41  L.R.A.  6B9,  67 
Am.  St.  Rep.  767,  28  8.  B.  764;  Williams  v. 
Hendricks,  116  Ala.  277,  41  LJt.A.  660,  67 
Am.  St.  Rep.  32,  28  So.  439;  State  v.  BaiwD, 
40  Vt.  4G6;  People  v.  Parks,  49  Hieh.  333, 
13  N.  W.  018;  Whitecraft  v.  Vanderer,  12 
III.  836;  Nail  y.  SUte,  34  AU.  262;  Selbert 
V.  SUte,  40  AU.  00;  Spokane  v.  Patterson, 
46  Wash.  93.  8  L.R.A.(N.B.)  1104,  123  Am. 
St  Rep.  021,  80  Pac.  402,  13  Ann.  Caa.  706; 
Hipp  V.  SUte,  6  BlBckf.  149,  33  Am.  Dee. 
403;  Hate,  P.  C.  114. 
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Then  It  tn  exception  to  the  general  Tule 
ander  atatutei  in  c»ae»  where  guiltjr  knowl- 
edge or  intent  is  not  ui  eBsential  clement 
in  tlie  oSenee,  and  the  act  done  is  abeolutelj 
prohibited,  whether  done  bj  mneter  or  lerv- 
■nt  wittingly  or  negligently  or  innocently; 
also,  of  course,  under  statute  where  the  mas- 
ter ii,  b;  the  express  terms  of  the  statute, 
made  criminally  liable  lor  acts  done. 

Oreenl.  Ev.  16th  ed.  |S  21,  26,  and  notes; 
State  V.  KitteUe,  110  N.  C.  660,  16  LJLA. 
0B4,  2B  Am.  St.  Rep.  698,  IB  8.  E.  103; 
Chicago,  B.  A  Q.  R.  Co.  t.  United  States, 
220  U.  S.  569,  679,  66  L.  ed.  6S2,  GBO,  31 
Sup.  Ct.  Rep.  612;  Bt.  Louis,  I.  M.  k  S.  R. 
Co.  T.  Taylor,  210  U.  S.  881,  52  L.  ed.  1061, 
88  Sup.  Ct.  Rep.  616,  21  Am.  Seg.  Rep. 
464;  Delk  t,  St.  Louis  ft  8.  F.  R.  Co.  220 
U.  8.  SBO,  66  L.  ed.  590,  SI  Sup.  Ct.  Rep. 
S17;  New  York  C.  &  H.  R.  R.  Co.  t.  United 
States,  212  U.  B.  481,  63  L.  ed.  613,  2B  Sup. 
Ct.  Rep.  304;  Robinson  t.  State,  38  Ark. 
041;  Com.  t.  Emraons,  98  Mau.  6;  Hosford 
T.  Maokey,  [1807]  2  I.  R.  202;  Walters  v. 
State,  174  Ind.  546,  92  N.  E.  537;  People  v. 
Roby,  62  Mich.  6TT,  60  Am.  Rep.  270,  18 
N.  W.  305;  State  t.  Gilmore,  80  Vt,  614, 
16  L.R.A.(N.S.)  786,  68  Atl.  66S,  13  Ann. 
Caa.  321;  Nadorff  Bros.  t.  Louisville,  144 
Ky.  136,  137  S.  W.  664;  OIbod  v.  State.  143 
Wia.  413,  12T  N.  W.  076;  Lehman  t.  Dia- 
trict  of  Columbia,  10  App.  D.  C.  217;  State 
¥.  Nichols,  67  W.  Va.  650,  33  L.R.A.{N.S.) 
410,  OB  S.  E.  304,  21  Ann.  Caa.  104;  State 
Y.  Tomaai,  67  Vt.  312,  31  Atl.  780;  State 
T.  Ackerly,  79  Vt.  BB,  IIS  Am.  St.  Rep. 
040,  64  Atl.  460,  8  Ann.  Cas.  1103;  Carroll 
T.  State,  63  Hd.  661,  3  Atl.  20;  McCutcheon 
V.  People,  00  IlL  606,  1  Am.  Crim.  Rep. 
471;  Mogler  t.  State,  47  Ark.  110,  14  8.  W. 
473;  Snider  y.  State,  81  Ga.  763,  12  Am. 
St.  Rep.  360,  7  S.  E.  631 ;  Hall  v.  Passaic 
Water  Co.  83  N.  J.  L.  T71,  43  L.RA.(N.S.l 
76S,  eo  Atl,  S49;  Whitton  v.  State,  37  Mies. 
870;  (yDonnell  T.  Com.  lOB  Va.  882,  62 
S.  E.  373;  Com.  t.  Uhrig,  188  Mass.  402, 
6  Am.  Crim.  Rep.  323;  People  t.  Blake, 
62  Mich.  666,  18  N.  W.  860;  State  t.  O'Con- 
nor, 58  Minn.  193,  60  N.  W.  908;  Com.  v. 
Warren,  100  Mass.  533,  80  N.  E.  300 ;  Brown 
*.  Foot,  60  L.  T.  N.  8.  649,  17  Cox,  C.  C. 
60B,  61  L.  J.  Mag.  Cas.  N.  S.  110,  50  J.  P. 
881. 

In  the  ease  at  bar  the  guilty  knowledge 
of  the  defendant  company  is  an  essential 
ingredient  of  the  offense.  The  general  rule 
applies  that  the  master  is  not  criminally 
responsible  unlesa  be  participates  in,  au- 
thoriies,  or  consents  to  the  unlawful  act. 
The  exception  to  the  rule  in  cases  where 
knowledge  is  not  an  essential  element  of  the 
offense   has  no  application   to  the  present 

St.  Louis  ft  8.  F.  R.  Co.  T.  United  States, 


04  C.  C.  A.  437,  ISO  Fed.  09;  Feltos  T. 
United  States,  B6  U.  S.  09B,  703,  24  L.  «d. 
876,  876;  United  States  t.  Beaty,  Uempat. 
487,  Fed.  Cas.  No.  14,555 ;  Cbisbolm  *.  Pool- 
ton,  L.  R.  22  Q.  B.  DiT.  730,  68  L.  J.  Mag. 
Caa.  N.  S.  133,  60  L.  T.  N.  8.  00«,  37  Weak. 
Rep.  74B,  16  Cox,  C.  C.  676,  63  J.  P.  660; 
Verona  Central  Cheese  Co.  v.  Mnrtaugh, 
50  N.  Y.  314;  Conlon  v.  Muldown^  [1004] 
2  1.  R.  49B;  State  v.  Smith,  10  R.  1.  268; 
State  T.  Hayes,  67  Iowa,  27,  24  N.  W.  67S, 
6  Am.  Crim.  Rep.  336;  Taylor  v.  l^ixon 
[IBIO]  2  I.  R.  04;  WillUms  v.  Hendricks, 
lis  Ala.  277,  41  L.RA.  660,  67  Am.  St.  Rep. 
32,  22  Bo.  43S;  Patterson  t.  State,  21  Als- 
67L 

Every  lawful  instructioD  from  principal 
to  agent  is  to  be  considered  as  given  in  good 
faith  until  the  contrary  is  shown. 

Com.  V.  Johnston,  2  Pa.  Super.  Ct.  317; 
Hosford  V.  Mackey  [1007]  2  I.  R.  2B2. 

Even  it  the  defendant  construction  com- 
pany had  not  positively  forbidden  Carney  to 
employ  or  talk  to  any  laborers  in  Mexico, 
no  implied  authority  of  Carney  to  do  an 
illegal  act  can  be  presumed  from  his  mere 
employment  by  the  appellant. 

Russell  V.  State,  71  Ala.  348;  Sagera  v. 
Nuckolls,  3  Colo.  App.  95,  32  Fac.  187; 
Com.  V.  Stevens,  165  Mass.  291,  20  N.  B. 
SOB;  Williams  v.  Hendricks,  116  Ala.  277, 
41  L.ILA.  060,  67  Am.  St.  Rep.  32,  22  So. 
439;  Com.  v.  Nichols,  10  Met  268,  43  Am. 
Dec.  432;  Reg.  T.  Holbrook,  L.  R.  3  Q.  B. 
Div.  aO,  47  L.  J.  Q.  B.  N.  S.  36,  37  L.  T. 
N.  S.  530,  26  Week.  Rep.  144,  13  Cox,  C.  C 
050,  Z  Am.  Crim.  Rep.  643;  Washington 
Gaslight  Co.  V.  Lansden,  172  U.  S.  634,  43 
L.  eil.  543,  19  Sup.  Ct  Sep.  206. 

The  knowledge  contemplated  by  the  stat- 
ute, essentia]  to  be  proven  in  the  case  at  bar, 
is  actual  knowledge,  and  not  constructive 
knowledge,  or  notice  of  facta  which,  upon 
inquiry,  would  lead  to  actual  knowledge. 

24  Cyc.  B06;  Webster'a  Diet.;  Century 
Diet.;  Wigmore,  Bv.  9  300. 

If  Congreaa  had  intended  to  make  igno- 
rance or  failure  to  make  Inquiry,  where  in- 
quiry seems  called  for,  tantamount  to  actual 
knowledge  itaelf,  it  would  have  so  provided, 
and  imposed  a  penalty  upon  all  thoee  who 
"knowingly  violated  the  act  or,  in  the  exer- 
cise ol  reasonable  diligence,  should  have 
known  of  ite  violation;"  but  the  atatnta 
is  positive,  clear,  and  unambiguoos.  It 
punishes  only  a  knowing  violation.  The 
lower  court  has  wrongfully  extended  the  act 
of  Congress  beyond  its  plain  meanii^,  and 
1ias  judicially  interpolated  a  limit  in  the 
statute  which  is  wholly  at  variance  with  the 
great  weight  of  authority  on  this  subject 

Yates  V.  Jones  Nat.  Bank,  206  U.  8.  ISB, 
170,  61  L.  ed.  IOCS,  1015,  27  Sup.  Ct.  Rep. 
638;  McDonald  t.  WUliama.  174  U.  8.  M7, 


^..GoolB?"-" 


l»a.                      UKANT  BKOS.  CONS'IR.  CO.  v.  UNITED  STATES. 

4S  L.  «d.  1022,  IS  Bup.  Ct.  Rep.  743;  Potter  i  8Ut«,  6  Conii.  9;  Wilaon  v.  Bkrber,  4  Barn. 

T.  United  &t«tM,  IftO  V.  S.  43a,  440,  39  L.  £  Ad.  614,  1  Ner.  &  M.  400. 

•d.  214,  217,  IS  Sup.  Ct.  Rep.  144;  Utle^  t.  One   euinot   be   Mid   "to   eonBcnt   to  ui 

Hill,  156  Mo.  264,  40  L.R.A.  323,  78  Am.  |  ut  of  the  coniiniuion  of  which  he  hmd  do 

St.  Rep.  609,  66  S.  W.  1091 ;  Feltoa  t.  Unit-  knowledge." 

•d  8Ute«,  H  U.  S.  609,  24  L.  ed.  876;  State  McDonald  t.  Willianu,  114  U.  S.  S97,  400, 

t.  MoBarron,  66  N.  J.  L.  680,  61  Atl.  146;  43  L.  ed.  1022,  1020,  10  Sup.  Ct.  Rep.  74S. 

Qnlnebaug  Bank  t.  Breweter,  30  Conn.  S6B;  In  criminal  proceedinge  costs  are  a  erea- 

MaatersoD   t.   Weit   End   Narrow-Oauge   R.  tare  of  atatute,  and  the  court  cannot  award 

Go.  6  Mo.  App.  64.  them  unleee  aome  statute  has  conlerred  the 

The  jury  were  wiongfully   instructed  to  power. 

Bud   for   the   government   and   against   the  United  States  ex  rel.  Phillips  t.  Oaines, 

defendant  il  they  were  "satisfied,"  or  if  thej  131   U.  S.  clziz,  appz.  and  86  lu  ed.  TS3; 

"flnd,"  or   if  the;   "belicTe"  from   the  evi-  United   SUtee   v.   Ringgold,   S   Pet   160,   8 

dence,  or  if  they   find  some  "ciTcumstance  L.  ed.  890;  Antoni  t.  Oreenhow,  107  U.  B. 

which  would  warrant  the  inference"  that  the  769,  27   h.  ed.   4S8,  2  Sup.  Ct.  Rep.  01. 

defendant   company   was   guilty   of   the   of-  If  the  defendant  company  had  succeeded 

fense  charged  against  it.     The  jury  should  in  securing  a  verdict  in  its  favor,  the  eonrt 

have  been   instructed   that  the  government  would    have    had    no   power    to    tax    costs 

must  prove  each  and  every  esBential  element  against   the  government.     The  role   should 

^  its  case  "beyond  a  reasonable  doubt."  work   both  ways,  and  lor  that  reason  the 

United  States  r.  Stevenson,  216  U.  S.  100,  government  should  not  have  any  judgment 

64  L.  ed.  163,  30  Sup.  Ct.  Rep.  36;  United  against  the  defendant  for  ooats,  as  the  stat- 

State*  T.  Chouteau,  102  U.  S.  611,  20  L.  ed.  ute  creating  the  penalty  cootaina  no  such 

840;    R^can   v.    United    States,    31    L.R.A.  provision,  and  does  not  authorize  the  same. 

(N.S.)   1073,  106  C.  C,  A.  005,  183  Fed.  293,  United  State*  v.  Verdier,  164  U.  8.  213, 41 

121   C.   C.   A.   643,  203   Fed.   433;   Boyd  v.  L.  ed.  407,  17  Sup.  Ct.  Rep.  42;  Pine  River 

United  SUtes,  116  U.  S.  tile,  29  L.  ed.  746,  I-odging  &  Impror.  Co.  v.  United  States, 

e  Sup.  Ct.  Rep.  524;  l^a  v.  United  SUtes,  166  U.  8.  279,  40  L.  ed.  1164,  22  Sup.  Ct. 

ISO   U.    S.   476,    37    L.    ed.    1160,    14    Sup.  Rep.  920. 

I^i^P„,'^,i.^"°*'."^,".,''■,fo""'  li"  AssisUnt     Attorney     General     Wallace 

»■   ^^f^'^"  IV,"'-,V^;  ^^   ^T   ^  "P«d  «>«  "•»«  "d  f"«^  »  brief  for  de- 
Rep.    224;    Equitable    Life   Assur.    Soc,    v.  (,«j,„t  ;„  ^„„, 


Com.    113    Ky.    126,   67    S.    W.   388;    Co(- 


For  lack  of  assignment  of  error  below. 


ley   V.   United   Ststes,    llfl    U.   S.   436.   29  „„i     ,„,h  as  are  mentioned  and  considered 

L.   ed.  684,  6  Sup.   Ct.   Rep.   437;   WiBcon-  i^   the  opinion   of  the  territorial   supreme 

ibi  V.  Pelican  Ins.  Co.  127  U.  S.  286,  32  L.  .^^^  are  open  to  review, 

ed.  239,  8  Sup.  Ct.  Rep.  1370;  Atehieon,  T.  4  q^^  y^nJ      q    4  jj.  R.  Co.  t.  Hall,  232 

S.  F.  R.  Co.  T.  People,  227  111.  270,  81  N.  E.  „.  g.  04,  ante   821,  34  Sup,  Ct.  Rep.  2M. 

S42;  Hiker  v^  Hooper    35  Vt   467,  82  Am.  Defendant,    below    have  estopped    them- 

Dec.  648,  Wh.te  t.  Comstock,  8  Vt.  406;  ,,,^„  ,,^  ^^^       O,,  objection  that  the 

Small  t  Co.  V   Com.  134  Ky.  272,  120  S.  W.  ,o„p,3i„t  faiU  to  state  a  cause  of  action 

361;   United  States  v    The  Burdrtt,  9  Pet.  becai;^  „,  ^^  of  averments  that  the  acts 

ME,  0  L.  ed.  273;   Gilbert  v.  Bone,  70  III.  ^^pUined  of  were  knowingly  done: 

li   :.      .1      ....     .1-                        V.  '*'   By    suffering    evidence    a*    to    their 

Under  the  statute  in  this  ease  one  ship-  knowledge  to  be  received  without  objection 

ment  of  laborers  constitutes  but  one  mi.de-  „„  t^e  trial,  and  themselve*  introducing  all 

meanor,  and  but  one  penalty  is  incurred.  their  eridence  to  show  lack  of  knowledge  or 

Baltimore  &  O.  8.  W.  R.  Co.  t.  United  connection  with  the  unUwful  acts  of  Carney 

States,  220  U.  8.  04,  66  L.  ed.  384.  31  Sup.  et  al.  (which  was  their  entire  defense). 

Ct.  Rep.   368;   Standard  Oil  Co.  v.   United  Renner  t.   Bank   of  Columbia,   0  Wheat. 

BUtea,  00  C.  C.  A.  364,  J84  Fed.  376.  681-608,    6    L.    ed.    166-160;    Reynold,    t. 

The  complaint  contains  no  allegation  of  Stockton,  140  U.  S.  266,  36  L.  ed.  468,  11 

"knowledge"  and  the  general  denial  raise*  Sup.  Ct.  Rep.  773. 

n«  tnefa  issue.     It  is  erroneous  to  submit  a  (b)   By  asking  the  court  to  charge  that 

pretaided  issue  to  the  Jury   not  raised  by  only  when  knowledge  was  proven   could   a 

the  pleading.  verdict  be  returned  for  plaintifi:,  thereby  ad- 

II  Enc.  PI.  k  Pr.  p.  160,  and  cases  cited,  mitting  that  with  such  evidence  of  knowl- 

.Tbere  can   be   no   ratification   of   an   act  edge  a  verdict  for  plaintiff  could  be  properly 

made  a  "misdemeanor"  so  as  to  moke  the  returned. 

person   ratifying   the   same   responsible   for  Baltimore  A  P.  R.  Oo.  y,  Maekey,  167  U. 

neh  act.  6.  72,  88,  SO  L.  ed.  624,  680,  IS  Sup.  Ct.  Rep. 

1  Clark  *  M.  Agency,  p.  1142;  Horae  t.  4fll- 

DiailizedbyLTOOgle 
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SUPR£1MG  COUR'I  OF  THE  UNITED  STATES. 


(e)  Bj  •dsutting  in  the  territorUl  ta- 
preme  eourt  that  Cunef  uid  hii  auociatci 
hftd  TioUted  the  ect,  sad  that  the  only  qaei- 
tion  u  to  the  jud^ent  of  the  trial  court 
WM  whether  it  wu  Biutained  by  evidence 
conneetiiig  them  with  such  unlawful  acta. 

Bigelow,  Ertoppel,  Sth  ed.  717,  719,  720. 

Thii  caae  is  not  criminal  in  ita  nature. 

United  SUteB  t.  Regan,  232  U.  8. 37,  ante, 
404,  34  Eup.  CL  Rep.  213. 

Had  the  point  been  presented,  the  terri- 
torial •upreme  oonrt  could  not  properly  (in 
the  face  ol  the  all^ation  that  the  acta  were 
done  "in  Tiolaticn  of  the  act,"  and  the  ad- 
miuion  of  all  the  evidence  on  the  question 
of  knowledge,'  both  for  the  plaintiff  and  de- 
fendant, and  the  requeat  for  charge  by  de- 
fendant on  the  iaaue  of  knowledge)  i,  e.,  the 
oomplete  trial  on  the  theory  that  the  iuue 
waa  raised)  have  reversed  the  cause  on  aueh 
ground. 

Ban  Juan  Light  t  T.  Co.  t.  Requena,  224 
D.  B.  B8,  se  L.  ed.  680,  32  Sup.  Ct.  Rep. 
39E>i  Campbell  v.  United  States,  224  U.  8. 
OB,  106,  66  L.  ed.  084,  686,  32  Sup.  Ct.  Rep. 
888;  Pickett  t.  United  States,  216-U.  8. 
466,  462,  64  L.  ed.  666,  669,  30  Sup.  Ct. 
Rep.  265;  Pico  v.  United  States,  228  U.  S. 
226,  231,  232,  67  L.  ed.  812,  B14,  SIS,  33 
Sup.  Ct.  Rep.  482;  Western  Stone  Co.  v. 
Whalen,  151  III.  472,  42  Am.  Bt.  Rep.  244, 
88  N.  E.  241;  Pullman  Palace  Car  Co.  t. 
Connell,  74  111.  App.  447 ;  Morriss  Bros.  t. 
Bowers,  106  Tenn.  00,  58  8.  W.  328. 

The  record  of  the  board  of  special  inquiry 
was  properly  admitted  iu  evidence  upon  the 
iaaue  of  alienage. 

Zakonaita  v.  Wolf,  226  U.  8.  276,  ST  L. 
ed.  220,  33  Sup.  Ct.  Rep.  31. 

When  a  cause  is  tried  on  the  theory  that 
certain  facta  exist,  even  though  they  are 
put  in  Iaaue  by  tlie  pleading*,  their  existence 
will  be  asaumed  on  appeal. 

21  Ene.  PL  &.  Pr.  007,  663;  17  Am.  ft  Eng. 
Kno.  Law,  2d  ed.  447,  448;  Baltimore  A  P. 
R.  Go.  V.  Mackey,  167  U.  8.  72,  88,  30  L.  ed. 
624,  630,  16  Bup.  Ct.  Rep.  401;  Davia  v. 
Wakelee,  166  U.  B.  680,  689,  39  L.  ed.  678, 
S84,  16  Sup.  Ot.  Rep.  66S;  The  New  PhiU' 
delphia  ( Camden  ft  A.  R.  ft  Transp.  Co.  v. 
Brady)  1  Black,  62,  17  L.  ed.  84;  Canton 
RoU  ft  Mach.  Co.  v.  Rolling  Mill  Co.  1G6 
Fed.  321 ;  Brown  t.  Qumey,  201  U.  S.  184, 
ISO,  SO  L.  ed.  717,  720,  26  Bup.  Ct.  Rep.  500. 

And  the  court  will  resort  to  the  record 
below  to  determine  tile  position  there  taken. 

ei  Enc.  PL  ft  Pr.  609. 

Where  the  question  relates  to  the  tend- 
«ney  of  certain  testimony  to  throw  ligbt 
Vpon  a  particular  fact  or  ta  explain  the 
conduct  of  a  particular  person,  there  la  a 
eertaln  discretion  on  the  part  of  the  trial 
]ndge  which  a  court  of  errora  will  not 
tarfere  with,  unless   it  manileatly   appearp 


that  the  testimony  has  no  legitimata  bear- 
ing upon  the  queation  at  iasue,  and  la  cal- 
culated to  prejudice  the  accused  in  ths 
minda  of  the  jurora. 

Uoore  V.  United  States,  160  U.  S.  67,  60, 
37  L.  ed.  996,  09T,  14  Sup.  Ot.  Rep.  20; 
Clune  V.  United  States,  160  U.  S.  690,  693, 
40  L.  ed.  269,  16  Sup.  Ct.  Rep.  126;  William- 
I.  United  States,  207  U.  S.  426,  461,  62 
L.  ed.  278,  292,  28  Sup.  Ct.  Rep.  163. 

The  irr^ularity  in  the  depositions  waa  a 

ere  formal  one  and  could  not  prejudice 
plaintilTa  in  error. 

jnew  V.  United  SUtea,  166  U.  6.  36, 
44,  41  L.  ed.  624,  627,  IT  Sup.  Ct.  Rep.  236. 

Appellant  waived  the  irregularis. 

Killian  v.  Augusta  ft  E.  R.  Co.  78  Oa.  762, 
S  S.  E.  621. 

The  importation  of  forty.flve  laborers  in- 
enrred  forty-five  penalties. 

Missouri,  K.  ft  T.  R.  Co.  V.  United  States, 
231  U.  8.  112,  ant^  144,  34  Sup.  Ct  Rep.  26. 

One  who  baa  taken  a  particular  poaition 
deliberately  in  the  course  ol  a  litigation 
mnat  act  consiatently  with  it. 

Bigelow,  Estoppel,  Sth  ed.  717,  719,  720. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

In  an  action  of  debt,  tried  to  the  court 
and  a  jury,  in  one  of  the  diatrict  courta  ot 
the  territory  of  Arizona,  the  United  States 
recovered  a  judgment  against  the  Qrant 
Brothers  Construction  Company,  «  Cali- 
fornia corporation,  for  the  prescribed  penal- 
ty of  (1,000  for  each  of  forty-five  alleged 
violationa  of  )  4  of  the  alien  immigration 
act  of  February  20,  1007  (34  Sut  at  L. 
808,  chap.  1134,  U.  8.  Ckmtp.  Btat.  8upp. 
1611,  p.  499)  ;  and  upon  an  appeal  to  the 
supreme  court  of  the  territory,  the  judg- 
ment was  affirmed.  13  Aris.  388,  114  Pac 
966.  The  construction  company  and  the 
aurety  upon  ito  supersedeas  bond  then  sued 
out  tiiis  writ  of  error,  claiming  that  divers 
errors  had  been  committed  by  the  trial 
oourt  which  should  have  been,  but  were 
Dot,  corrected  by  the  appellate  court. 

[6S7]  The  portions  of  the  statute  upon 
which  the  action  was  founded  are  as  fol- 

"Sea.  2.  That  the  following  classes  of 
aliens  ahall  be  excluded  from  admiaaion  in- 
to the  United  States :  .  .  .  persons  here- 
inafter called  contract  laborers,  who  have 
been  induced  or  solicited  to  migrate  to  this 
country  by  offen  or  promises  of  employ- 
ment, or  in  consequence  of  agreements,  oral, 
written,  or  printed,  express  or  implied,  to 
perform  labor  in  this  country  of  any  kind, 
skilled  or  unskilled;  .  .  .  And  prorided 
further.  That  skilled  labor  may  be  imported 
if  labor  of  like  kind  unemployed  cannot  be 
found  in  (bi*  eonntrj;     And  provided  fnr- 
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ther.  That  the  pTiA'iBioiiB  of  this  law  ap- 
plicable to  contract  labor  shall  not  1m  held 
to  exclude  professional  actors,  artists,  lee- 
tnreni,  singers,  mlnistera  of  anj  religious 
denomi  nation,  profeasors  tor  eollqes  or 
Mmlnaries,  persons  beloneing  to  anj  recog- 
nized learned  profess  ion,  or  persons  em- 
plojed  Btrictlj  as  personal  or  domestic  serr- 


"See.  4.  That  it  shall  be  a  misdemeanor 
(or  any  person,  companjt,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation  or  in  any  way 
to  assist  or  encourage  the  importation  or 
migration  of  any  contract  laborer  or  con- 
tract laborers  into  the  United  States,  un- 
li?s8  such  contract  laborer  or  contract  la- 
liorers  are  exempted  under  the  terms  at  tbe 
last  two  provisos  contained  in  section  two 
of  this  act. 

"Sec  G.  That  for  every  violation  of  any 
of  the  provisions  of  section  four  of  this 
set  the  persons,  partnership,  company,  or 
rorporation  violating  the  same,  hy  know- 
ingly assisting,  encouraging,  or  soliciting 
the  migration  or  importation  of  any  con- 
tract laborer  into  the  United  States,  shutl 
forfeit  and  pay  for  every  such  offense  the 
sum  of  one  tiiousand  dollars,  which  may  bo 
sued  for  and  recovered  by  the  United  States, 
or  by  anf  person  who  shall  first  bring  his 
action  therefor  in  his  own  name  and  for  hU 
[658]  own  heneRt,  including  any  such  alien 
thus  promised  labor  or  service  of  any  kind 
as  aforesaid,  as  debts  of  like  amount  are 
now  recovered  in  the  courts  of  the  United 
States;  and  separate  suits  may  be  brought 
for  each  alien  thus  promiiied  labor  or  serv- 
ice of  any  kind  as  aforesaid.  And  it  shall 
be  the  duty  of  the  district  attorney  of  tbe 
proper  district  to  prosecute  every  such  suit 
when  brought  by  tbe  United  States." 

Tbe  petition  contained  forty-live  counts, 
each  charging,  with  considerable  detail,  that 
the  defendant,  by  oSers  and  promises  ol 
employment  and  by  providing  transporta- 
tion and  paying  eapenBes,  assisted,  eneour- 
Bgedi  and  solicited  the  migratiau  and  impor- 
tation into  the  United  States  from  Mexico 
of  a  designated  alien  laborer  who  was 
not  within  tbe  terms  of  either  of  the  last 
Iwo  proviaos  in  |  B  of  the  statute.  A  dif- 
ferent alien  laborer  was  named  in  each 
count,  and  the  date  of  the  offending  act  was 
given  in  all  as  October  29,  1900. 

In  a  preliminary  way,  the  evidence  tended 
to  show  these  facte:  The  constnictioD  com- 
pany was  building  a  line  of  railroad  in 
nutbem  Arizona,  near  Naco,  a  town  on  the 
int«mational  boundary.  Laborers  in  large 
aumbers  were  required  for  the  work,  and 
in  Auguat,  1609,  the  company  employed  one 
Carney  to  procure  laborers  for  It  and  to  take 
*S  L.  fld. 


them  to  the  vicini^  of  the  work.  For  thia 
lie  was  to  be  paid  (1  in  gold  for  each  U- 
borer  secured,  and  ZO  tents  for  each  meal 
provided  while  they  were  sn  route.  It  was 
contemplated  that  he  would  arrange  with 
others  to  aid  him,  and  he  secured  the  aa- 
sistanee  of  Holler,  Rupelius,  aad  Randall, 
who,  like  himself,  were  located  at  Nogale^. 
another  boundary  town.  Under  this  em- 
ployment Carney  procured,  and  the  com- 
pany accepted,  prior  to  tbe  transaction  ia 
question,  about  450  laborers,  06  per  cent  of 
whom  were  Mexicans.  Many  of  these  came 
across  the  line  on  their  own  initiative  and 
were  then  engaged  by  Holler,  but  a  substan- 
tial number  were  engaged  in  Mexico 
1859]  by  Rnpeliua,  and  then  brought 
into  the  United  States  at  NogalM.  Only 
a  few  days  before  the  transaotioD  in 
question,  Rupelius  gathered  together  BO 
or  90  in  Mexico,  and  induced  them  to 
enter  the  United  SUtcs  at  Nogala  by 
promising  that  the  construction  compai^ 
would    employ   them,   which  it  did. 

As  respects  the  forty-five  laborers  named 
in  Uie  petition  tliere  was  evidence  tending 
to  show  the  following:  These  men  were 
citiiens  of  Mexico,  and  were  unskilled  Ik- 
borers  who  were  not  within  the  exemptions 
specified  in  the  last  two  provisos  in  |  2 
of  the  statute.  They  were  secured  at  Her- 
mosillo,  Mexico,  by  Rupelius,  October  28, 
1900,  were  brought  into  the  United  States, 
at  Naco,  by  Randall  the  next  day,  were  there 
taken  into  custody  by  am  Immigration  in' 
spcctor,  and  were  examined  before  a  board 
of  special  inquiry.  The  board  found  that 
they  were  alien  contract  laborers,  ordered 
that  they  be  excluded,  and  notified  them  of 
the  order  and  of  their  right  to  an  appeal. 
After  consulting  with  t'le  Mexican  consul  at 
Naco  they  waived  that  right,  and  most  of 
them  were  returned  to  Mexico,  a  few  i>eing 
detained  as  witnesses.  Rupelius  had  in- 
duced them  to  leave  Hermosillo  and  come 
into  the  United  States  by  offers  and  prom- 
ises of  employment  by  the  construction  com- 
pany. They  were  brought  to  Naco  upon  a 
railroad  pass  procured  hy  C%rney,  and  pur- 
porting to  have  been  issued  on  account  of 
the  construction  company,  and  their  only 
meal  m  route  was  provided  by  Holler  at 
Carney's  suggestion.  During  the  latter 
part  of  their  journey  they  were  in  charge 
of  Randall,  who  had  been  directed  by  Carney 
to  deliver  them  to  McDonald,  an  agent  of 
the  construction  company,  who  was  expected 
to  be  at  Naoo  to  receive  them.  McDonald 
was  there,  having  come  in  from  one  (d  tbe 
company's  camps  that  day.  He  endeavored 
to  hasten  the  proceedings  before  the  board 
of  inquiry  in  order  that  he  might  get  the 
men  out  to  the  camp  that  afternoon,  and  also 
provided  a  meal  lor  them  i4iile  the  proceed- 
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inga  [eeO]  were  in  progreu.  This  «u  the 
Brat  partj  of  Meziuiu  that  Carney  had 
attempted  to  bring  into  the  coimtr;  at 
Naco.  Others  hod  been  brought  in  at  Nog- 
alea.  According  to  hi*  statement,  the  in- 
■pection  offleen  at  the  latter  place  had  been 
particularljr  liberal  in  admitting  Uezican 
laborer*  procured  for  the  construction  com- 
pany; and  he  luggeited  to  the  tnipecton 
at  Naco  that  like  action  on  their  part  would 
be  appreciated,  but  the  iuggestion  did  not 
find  favor  with  them. 

There  were  some  direct  contradictions 
tt>e  eridenee,  different  portions  gave  rise  to 
opposing  inferences,  and  parts  of  it  were 
more  or  leas  improbable!  but  u  it  was  tbe 
province  of  the  jnry  to  pass  on  such  mat- 
ters, which  it  did  by  the  verdict,  they  re- 
quire no  other  notice  tlian  they  will  receive 
presently. 

As  several  of  the  alleged  errors,  not  ii 
volving  anything  fundamental  or  jurisdit 
tional,  were  not  presented  to  the  appellate 
court  for  consideration,  they  must  be  re- 
garded M  waived,  and  will  be  passed  with- 
out further  notice.  Montana  R.  Go.  v.  War- 
ren, 137  U.  S.  S4B,  301,  34  L.  ed.  BBl,  062, 
11  Sup.  Ct.  Kep.  98;  Qila  Valley,  O.  t  N. 
B.  Co.  V.  Hall,  232  U.  B.  94,  S8,  ant«,  S21, 
BS8,  34  Sup.  Ct  Rep.  220. 

It  is  complained  that  the  trial  court  per- 
mitted the  government  to  read  in  evidence 
the  depositions  of  absent  witnesses,  ii 
structed  the  jury  to  return  a  verdict  for  the 
government  U  tiie  evidence  reasonably  pre- 
ponderated in  its  favor,  and  in  other  ways 
treated  the  ease  a*  civil  in  substance  as 
well  as  in  form.  But  the  trial  court  was 
right  An  action  such  aa  this  is  civil,  and 
is  attended  with  the  usual  incidents  of  a 
civil  action.  United  States  v.  R^an,  232 
U.  S.  37,  ante,  494,  84  Sup.  Ct  Rep.  213. 

The  petition  did  not  allege  that  the  act* 
charged  against  the  construction  company 
were  knowingly  done,  and  it  is  said  that 
this  operated  to  render  the  recovery  erro- 
neous. No  doubt  the  petition  was  defective. 
A  right  to  the  penalty  arises  only  where  g  4 
Is  violated  "b^  knowingly  assisting,  eneour- 
win^  or  soliciting  the  migration  or  im- 
portation" [661]  of  an  alien  contrsct  labor- 
er into  the  United  States.  Knowledge  being 
■B  element  of  what  is  penaliEed,  it  must  be 
included  in  the  statement  of  a  cause  of  action 
for  the  penal^.  But' there  are  reasons  why 
the  defect  did  not  render  the  recovery  er- 
roneous. The  defect  was  not  pointed  out  in 
the  trial  court  On  the  contrary,  the  case 
was  tried  as  If  the  omitted  allegation  were 
in  the  petition.  Both  partiea  introduced 
eridatee  bearing  npon  the  company's  knowl- 
edge, both  presented  requests  for  inatruc- 
tiolia  treating  it  as  an  essential  factor  in 


'  the  case,  and  the  jury  was  instructed  upon 
'  that  theory.  In  its  charge  the  court  said 
that  before  any  verdict  could  be  returned 
for  the  government  it  must  appear  from  the 
evidence  that  some  representative  of  the  de- 
fendant company,  for  whose  act  it  would  be 
responsible,  "knowingly  assisted,  or  know- 
ingly encouraged,  or  knowingly  solicited,  or 
knowingly  caused  others  to  assist  or  en- 
courage or  solicit,  the  migration  or  Im- 
portation of  an  alien  Mexican  contract  la- 
borer into  the  United  States."  And  :.gain: 
"Where  knowledge  is  sn  essential  ingredient 
of  a  cause  of  action,  the  existence  of  the 
knowledge  becomes  a  question  to  be  deter- 
mined by  the  jury  upon  a  consideration  of 
all  the  facts  and  circumstances  in  the  case." 
It  is  therefore  quit«  ^ilain  that  the  jury 
found  from  tbe  evidence  that  the  acta 
charged  against  the  defendant  were  know- 
ingly done,  and  the  petition  may  well  be 
treated  an  amended  to  conform  to  tbe  facts. 
Aril.  Rev.  SUt.  1901,  gS  12B8,  1293;  Reyn- 
olds V.  Stockton,  140  U.  S.  2S4,  260,  S6  L. 
ed.  464,  468,  11  Sup.  Ct.  Rep.  7T3.  Tbe 
defendant  was  in  no  wise  prejudiced  by  tbe 
defect,  and  to  make  it  a  ground  for  revi>n- 
ing  the  judgment,  notwithstanding  the 
theory  upon  which  tbe  trial  proceeded, 
would  be  most  unreasonable.  San  Juan 
Light  t  Transit  Co.  v.  Requena,  224  U.  3. 
89,  96,  66  h.  ed.  6S0,  6S3,  32  Sup.  Ct.  Rep. 
399;  Campbell  v.  United  SUtes,  224  U.  S. 
99,  106,  56  L.  ed.  6B4,  686,  32  Sup.  Ct  Rep. 
398. 

Complaint  is  made  of  the  denial  of  a 
motion  to  suppress  certain  deposition*,  sub- 
sequently read  In  evidence,  which  the  govern- 
ment bad  taken  under  a  commission  issued 
by  [662]  the  clerk.  The  only  ground  for  the 
motion  to  which  our  attention  is  invited  is 
that  the  preliminary  notice  described  the 
case  as  pending  in  the  second  district  when 
it  wa*  pending  in  tbe  flrst.  The  case  had 
been  brought  in  the  former,  and  was, trans- 
ferred to  the  latter  at  the  defendant's  in- 
stance. Tbe  notice  and  accompanying  in- 
terrogatories were  prepared  before  and 
served  after  the  transfer.  The  purpose  of 
the  notice  was  to  inform  defendant's  coun- 
sel of  tbe  intended  application  for  a  com- 
mission, and  of  the  proposed  interrc^atories, 
and  to  give  opportunity  tor  filing  cross  in- 
terrogatories. See  Ariz.  Rev.  Stat  1901, 
IS  2607,  2613.  ^^o  cross  interrogatories 
were  filed  in  either  district,  and  after  the 
expiration  of  the  time  allowed  for  them  tbe 
clerk  of  the  district  in  which  the  ca**  was 
pending  issued  the  commiasion.  Counsel 
tor  the  defendant  could  not  have  been  mis- 
led or  confused  by  the  error  In  the  notice, 
for  they  were  fully  informed  of  the  trans- 
fer, having  perfected  it  tha  d^y  before  tb* 
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notice  wu  MrT«d.  In  theie  cirenmitancM 
the  trial  court,  as  also  the  aupreme  court 
of  the  territory,  beld  that  the  error  waa  in- 
conaequential  and  did  not  require  the  aup- 
preaaion  of  the  depoaitioni.  We  perceive  no 
reaaon  for  diaturbing  that  eoncluaion.  On 
the  contrary,  we  think  it  was  plainly  cor- 
net. 

Orer  the  defendant'*  objection,  the  deei- 
aion  of  the  board  of  apecia]  inquiry  was 
admitted  in  evidence  aa  tending  to  prove 
that  the  forty-flve  men  were  aliens,  and  It 
ia  aaid  that  thia  waa  error  because  the  de- 
fendant waa  not  a  party  to  the  proceeding. 
One  of  the  queatlooa  committed  by  law  to 
the  board  for  decision,  subject  to  an  appeal 
to  the  Secretary  of  Commerce,  was  whether 
the  men  were  aliens.  The  document  ad- 
mitted in  evidence  diacloaed  that,  after  a 
hearing,  the  board  determined  that  quca- 
tion  in  the  affirmative,  and  that  the  men 
acquiesced  by  waiving  their  right  to 
peal.  In  that  way  their  atatua  as  aliens 
was  conclusively  established  aa  between 
themselves  and  ttie  United  States.  It  is  true 
that  the  defendant  was  not  a  [663]  party  to 
that  proceeding,  and  that,  as  a  general  rule, 
a  judgment  binds  ooly  the  parties  and  their 
privlea.  But  it  is  equally  true  that  a  judg- 
ment in  a  prior  action  is  admissible,  even 
against  a  stranger,  aa  prima  facie,  but  not 
«onelusive,  proof  of  a  fact  which  may  be 
shown  by  evidence  of  general  reputation, 
fluch  as  custom,  pedigree,  race,  deatb,  and 
the  like,  and  thia  because  the  judgment  is 
usually  mare  persuaaive  than  mere  evidence 
of  reputation.  1  Starkie,  Ev.  3B0;  1  Greenl. 
Ev.  §§  139,  630,  655;  Patterson  v.  Gaines, 
«  How.  6S0,  6B9,  12  L.  ed.  GS3,  6T3;  Pile 
V.  McBratney,  15  111.  314,  310;  McCotlum 
T.  Fitzsimons,  1  Rich.  L.  2G2.  In  principle, 
alienage  is  within  the  latter  rule,  and  so  the 
board's  decision  was  properly  admitted  in 
evidence  for  the  purpose  stated. 

Considerable  evidence  was  admitted,  over 
the  dcfendaat's  objection,  of  the  acts  and 
declarations  of  Carney  and  liis  assistants 
while  they  were  procuring  laborers  in  Mex- 
ico and  bringing  them  into  the  United 
eutea,  and  it  is  contended  that  this  was 
violative  of  the  rule  that  the  acta  and  dec- 
larations of  a  professed  agent  are  not  ad- 
missible to  prove  the  ^istence  or  extent  of 
his  agency.  Bee  United  States  v,  Boyd,  S 
Bow.  29,  60,  12  L.  ed.  30,  46.  But  the  con- 
tention rests  upon  a  misconception  of  wliat 
tbe  record  diacloees.  This  evidence  waa  not 
admitted  to  establish  the  agency  or  ita  ex- 
tent, but  to  show  that  the  laborers  came 
into  the  United  States  in  circumstances 
which  rendered  their  migration  or  importa- 
tion unlawful.  Whethec  the  defendant  waa 
reaponaible  for  what  was  done  was  another 
4]aMtion.  The  trial  court  recognised  this,  Kittredgt 
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and  expressly  ruled  that  the  agency  must 
be  otherwise  shown,  and  we  agree  with  the 
territorial  court*  in  thinking,  there  was 
other  evidence  tending  to  prove  the  agency, 
and  that  it  embraced  what  was  done. 

The  evidence  disclosed  that  when  the  ar- 
rangement was  made  with  Carney,  and  on 
one  or  two  occasions  thereafter,  he  was  in 
terms  instructed  not  to  engage  any  laborer 
[664]  in  Mexico,  and  not  to  induce  or  assist 
any  laborer  to  migrate  thence  into  the  United 
States,  and  beqtuse  of  this  it  is  said  that 
tlie  evidence  afforded  no  basis  for  holding 
the  defendant  responsible  for  the  acts  of 
Carney  and  his  assistants  in  inducing  and 
aiding  tbe  migration  or  importation  of  the 
laborers  named  in  tbe  petition.  In  dealing 
with  this  point  the  court*  below  beld  that 
under  the  evidence  as  a  whole,  it  wa*  an 
admissible  conclusion  that  tbe  instructions 
to  Carney  were  not  given  in  good  faith,  or 
were  in  effect  abrogated  by  acquiescence  in 
their  non observance.  An  examination  of  the 
evidence  as  set  forth  in  the  record  satisBes 
us  that  it  afforded  reasonable  support  for 
either  of  these  conclusions,  and  therefore 
that  the  question  was  properly  one  for  the 
jury.  And  upon  looking  at  the  court's 
charge  as  incorporated  into  tlue  record  we 
And  that  the  matter  was  fairly  and  ade- 
quately submitted. 

Although  conceding  that  there  was  evi- 
dence that  ten  of  the  men  were  citizens  (rf 
o,  the  company  claims  that  there  was 
idence  of  the  alienage  of  the  other 
thirty-flve.  It  must  be  held  otherwise.  Not 
only  did  the  decision  of  tbe  board  of  in- 
quiry constitute  such  evidence,  but  it  was 
distinctly  testified  by  some  of  the  men,  who 
became  witnesses  at  the  trial,  that  "they 
were  all  Mexicans,"  meaning  thereby,  a* 
the  context  shows,  that  they  were  all  citi- 
zens of  Mexico. 

Still   another   contention    is   that,   aa   all 
the  men  named  in  the  petition  were  brought 
into  the  United   Statea  at  one  time,  there 
lut  a  single  violation  of  tbe  statute, 
inly   one   penalty   could   be   recovered. 
itatute   declares   that   "separate   suits 
may  be  brouglit  for  each  alien  tlms  prom- 
ised   lal>or    or    service,"    and    this    plainly 
that  a  separate  penalty  ehall  be  as- 
sessed in  respect  of  each  alien  whose  migra- 
on  or   importation   is  knowingly   assisted, 
leouraged,  or  solicited  in  contravention  of 
the  sUtute.    See  Missouri,  K.  A  T.  B.  Co.  t. 
United  States,  231  U.  S.  lie,  ante,  144,  34 
Sup.  Ct  Rep.  26. 

[66S]  The  action  of  the  court  in  render- 
ing judgment  against  the  defendant  for  the 
coats  is  challenged,  hut  this  was  so  clearly 
right  aa  to  render  discussion  of  it  unneces- 
sary. Aris.  Rev.  Stat.  ISOl,  %%  1S43,  2639; 
Race,  92  U.  B.  116,  121,  23 
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L.  ed.  4B8,  490;  United  States  t.  Verditr, 
IM  U.  B.  213,  219,  41  L.  «d.  407,  40B,  IT 
Sup.  Ct  Hep.  42. 

As  ire  find  no  prejudicial  error  in  the 
record,  the  judgment  is  «ffirmed. 


DAVID  J.  STEWART,  PMf.  in  Err.. 

PEOPLE  OF  THE  STATE  OF  MICHIGAN. 

(Sw  S.  C.  Keporter*!  ed.  666-671.)' 

Commerce  —   Mate   reealfttion  —  ped- 
dlers and  drmnmerB. 

1.  A  Btate  maj  not,  consistently  with 
the  eomniFrcc  clause  of  the  Federal  Con- 
•titution,  impose  a  license  tax  upon  a  non- 
resident merchant  traveling  from   pli 


delivers  from  the  can  to   the   persons   or- 
dering them. 
[For  other  cases,  see  Commerce,  17.  b,  4,  Id 

Digest  Sup.  Ct.  1608.1 
Error   to  state  conrt  —  Federal   qnes- 

tlon     —  '  decision     on     non-Federal 

eround. 

2.  A  conviction  in  a  state  court  for  ped- 
dling wittiout  a  license  cannot  be  deemed 
to  rest  upon  a  non-Federal  ground  adequate 
to  sustain  it,  independently  of  the  ruling 
adverse  to  riglitB  asserted  under  the  com- 
merce clause  of  the  Federal  Constitution, 
because  there  was  evidence  that  the  defend- 
ant made  some  sales  from  a  railway  car  or 
storeroom  not  under  previous  orders,  and 
not  within  the  protection  of  the  commerce 
clause,  since  peddling  being  the  only  charge 
made  a)>ainst  defendant,  this  latter  ground, 
if  upheld,  would  amount  to  a  condemnation 


Note. — On  peddlers  and  drummers,  as  re- 
lated to  interstate  commerce — see  notes  to 
Stockard  v.  Morgan,  46  L.  ed.  U.  S.  785; 
He  Spain,  14  L.R.A.  97;  SUte  v.  Bayer,  19 
L.R.A.(N.8.)  297;  and  Doiier  v.  SUte,  28 
LJl_A(N.S.)   BBS. 

On  the  general  aubject  of  writs  of  error 
from  United  States  Supreme  Court  to  Btatc 
courta — lee  notes  to  Martin  v.  Hunter,  4  L. 
ed.  U.  8,  97;  Hamblin  v.  Western  Land  Co. 
37  L.  ed.  U.  S.  267;  Re  Buchanan,  30  L.  ed. 
U.  S.  884;  and  Klplcy  v.  lUinois,  42  L.  ed. 
U.  S.  99S. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  613. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrcw,  63 
L.R.A.  33. 
7«« 


without  hearing,  and  therefore  eoaatitote 
a  denial  of  due  process  of  law, 
[For  olber  cnBes.  nw  Appeal  and  Error,  14SS- 
16SB,  la  Dleest  Sup.  Ct.  1008.) 


IN  ERBOR  to  the  Supreme  Court  of  th* 
State  of  Michigan  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Circuit 
Court  of  Berrien  County,  in  that  state,  for 
peddling  without  a  license.  Reveraed  and 
remanded  for  further  proceedings. 

See  same  case  helow,  167  Mich.  417,  13S 
N.   W.   1071. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Valentine  submitted  the 
cause  for  plaintiff  in  error.  Mr.  G.  W. 
Bridgman  was  on  the  brief: 

The  decisions  of  this  court  determine  the 
case  in  favor  of  the  plaintiff  in  error. 

Asher  v.  Texas,  123  U.  S.  129.  82  L.  ed. 
368,  2  Inters.  Com.  Rep.  241,  0  Sup.  Ct. 
Rep.  1 ;  Rohbins  v.  Taxing  Dist.  120  U.  S. 
480,  30  L.  ed.  094,  1  Inters.  Com.  Rep.  46. 
7  Sup.  Ct.  Rep.  592;  Brennan  v.  Titusville, 
1S3  U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Rep.  058,  14  Sup.  Ct.  Rep.  S2D;  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L.  ed.  330, 
23  Sup.  Ct.  Bep.  229;  Rearick  v.  Peouajrl- 
vania,  203  U.  S.  507,  51  L.  ed.  295,  27  Sup. 
Ct.  Hep.  159;  Doiier  v.  AUbama,  218  U.  S. 
124,  54  L.  cd.  085,  28  L.H.A.(N.S.)  264,  30 
Sup.  Ct.  Rep.  649;  Crenshaw  v.  Arkansas, 
227  U.  S.  3S0,  57  L.  ed.  56G,  33  Sup,  Ct 
Rep.  294;  Dill.  Mun.  Corp.  6th  ed.  p.  2328, 
g  1356. 

Importation  of  goods  from  outside  the 
state,  as  ordered  by  purchasers,  is  an  act  of 
interstate  commerce,  although  the  goods  are 
shipped  to  a  general  agent  in  the  state,  who^ 
repacks  them  and  sends  them  to  subordinste 
agents,  who  deliver  them  to  the  purcliasers. 

Huntington  v.  Maban,  142  Ind.  696,  61 
Am.  St.  Rep.  200,  42  N.  £.  403;  Bloominghn 
v.  Bourlaud,  137  III.  534,  3  Inters.  Com. 
Rep.  667,  31  Am.  St.  Rep.  382,  27  N.  E. 
S92;  McLaughlin  *.  South  Bend,  126  Ind. 
471,  10  L.R.A.  357,  26  N.  E.  185;  Martin  v_ 
Rosedale,  130  Ind.  109.  29  N.  E.  410;  Car- 
stairs  V.  O'Donnell,  164  Mass.  367,  28  N.  E. 
271;  People  v.  Bunker,  128  Mich.  160,  ST 
N.  W.  90;  Stone  v.  SUte,  117  Ga.  292,  4» 
S.  E.  740;  Turner  v.  State,  41  lex.  Crim. 
Bep.  645,  65  S.  V/-  834;  Re  Spain,  14  L.RJL 
97,  3  Inters.  Com.  Rep.  738,  47  Fed.  208; 
SUte  v.  Glaaby,  60- Wash.  598,  21  LJI.A. 
(N.S.)  797,  97  Pac.  734. 

f-~      i>a  V.  s. 
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Mr.  Grant  Fellows,  Attorney  Qcneral  of 
Michigan,  argued  the  ckuk  and  filed  a 
brief  for  defendant  in  error: 

The  state  court  tound  kb  a  matter  of  fact 
that  the  plaintiff  in  error  waa  not  only  en- 
gaged in  interstate  commerce,  but  that  he 
waa  also  engaged  in  domeitie  commerce.  U 
he  waa  maintaining  a  warehouse  in  the  eitj 
of  Benton  Harbor,  from  which  he  filL^  or- 
ders and  did  busineaa,  he  was  engaged  in  in- 
trastate commerce,  and  the  case  falls  square- 
ly  within  the  holding  of  this  court  in  Amer- 
can  Steel  &  Wire  Co.  v.  Speed,  1B2  U.  8. 
tlOO,  4S  L.  ed.  638,  24   Sup.  Ct.  Bep.  365. 

See  also  Emert  t.  Missouri,  156  U.  S.  296, 
39  L.  ed.  430,  5  Inters.  Com.  Rep.  68,  16  Sup. 
Ct.  Rep.  367. 

TLia  court  will  not  determine  the  question 
as  to  whether  the  findings  of  tact  b;  the 
otate  court  are  supported  by  the  evidence, 
but  will  take  the  flndinga  of  fact  of  the 
state  court  bb  conclusive. 

Telluride  Power  Transmiaaion  Co.  v.  Rio 
Grande  Western  B.  Co.  176  U.  S.  630,  647, 
44  L.  ed.  306,  308,  20  Sup.  Ct.  Rep.  24G; 
Smiley  v.  Kansas,  196  U.  B.  447,  4B  L.  ed. 
546,  25  Sup.  Ct.  Rep.  280-,  Noble  v.  Mitchell, 
164  U.  S.  367,  41  L.  ed.  472,  17  Sup.  Ct.  Rep. 
110;  Gardner  v.  Bonestell,  180  U.  S.  3(!2, 
370,  45  L.  ed.  674,  577,  21  Sup.  Ct.  Rep.  390; 
Chrieman  v.  Miller,  197  U.  8.  313,  40  L.  ed. 
T70,  25  Sup,  Ct.  Hep.  488. 

Ncitber  will  this  court  review  the  con- 
struction put  upon  a  state  statute  by  a  state 
court  upon  error  to  that  court. 

Noble  r.  Mitchell,  164  U.  S.  307,  41  L.  ed. 
472,  17  Sup.  Ct.  Rep.  110;  Telluride  Power 
TransmitsioD  Co.  v.  Rio  Grande  Western  R. 
Co.  187  U.  S.  Geo,  SB4,  47  L.  ed.  307,  313,  23 
Rup.  Ct.  Rep.  178;  Gardner  v.  Bonestell, 
180  U.  S.  362,  370,  4S  L.  ed.  574,  677,  21 
Sup.  Ct.  Rep.  399;  American  Steel  ft  Wire 
Co.  V.  Speed,  102  U.  8.  600,  48  L.  ed.  SS8, 
24  Sup.  Ct.  Rep.  365. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court; 

Plaintiff  in  error  was  tried  and  convicted 
in  a  justice  court  upon  a  criminal  informa- 
tion which  charf;ed  that  "one  David  J. 
Stewart  did  travel  from  place  to  place  with- 
in the  county  of  Berrien,  etate  of  Mich- 
igan, for  the  purpose  of  taking  orders  for 
the  purchase  of  goods,  ware,  end  merchan- 
dise, by  sample,  lists,  and  catalogues,  with- 
ottt  having  then  and  there  obtained  a  li- 
cense as  a  hawker  and  peddler,  as  required 
and  provided  by  chapter  136  of  the  Com- 
piled Laws  of  Micbtgan  of  1807,  as  amend- 
ed." From  that  judgment  an  appeal  wa« 
taken  to  the  county  court  where  the  cause 
was  tried  de  noco  by  a  jury,  resulting  again 
in  a  conviction,  and  that  judgment  was 
affirmed  by  the  supreme  court  of  the  state 
IS  L.  ed. 


(167  Mich.  417,  132  N.  W.  1071).  TUa 
writ  of  error  waa  then  prosecuted. 

There  are  aeveral  aaaignmenta  of  arror 
of  a  Federal  nature,  but  the  cooaideratton 
of  one — the  asserted  repugnancy  of  the 
statute  upon  which  the  warrant  was  based 
to  the  commerce  clause  of  the  Constitntiou 
of  the  United  States— will  enable  ua  to  dla- 
pose  of  the  case.    The  statute  provide* ; 

"No  person  shall  be  authorised  to  travel 
from  place  to  place  within  tbja  state,  for 
the  purpoae  of  carrying  to  sell  or  espoaing 
to  sale  any  goods,  wares,  or  merchandise, 
or  to  take  orders  for  the  purchaae  of  goods, 
wares,  or  mercbandise,  by  sample,  llsta,  or 
catalogues,  unless  he  shall  have  obtained  a 
license  as  a  hawker  and  peddler  in  the 
manner  hereinafter  directed."  [Conp. 
Laws   1807,   I  6324.] 

Violation  of  the  statute  waa  made  a  mla- 
(lemeauor   punishable  by   fine  or   impriaoD- 

Briefly  stated,  the  material  facta,  which  are 
uncontro verted,  [668]  are  as  follows:  The 
defendant  resided  in  the  city  of  Chicago, 
where  he  was  engaged  in  the  general  mrr- 
cliandise  busiDCss.  but  much  of  his  time 
was  spent  in  the  state  of  Michigan,  solicit- 
ing orders  for  groceries  and  other  mercban- 
dise to  be  shipped  from  his  Chicago  store. 
Duplicates  of  tlie  orders  secured  were  mailed 
by  Iiim  to  bis  manager  la  Chicago,  and 
goods  corresponding  to  the  orders  were 
sliippcd  in  carload  lots  from  the  Chicago 
store,  consigned  to  the  defendant  at  St. 
Josepli  and  other  points  in  Berrien  county, 
Micliigan.  Upon  the  arrival  of  the  cart 
at  St.  .loscph  the  goods  were  delivered  to 
the  customers  by  draymen  employed  by  the 
defendant,  who  fliled  the  orders  at  tb^  car 
by  checking  from  the  original  orders,  there 
being  no  identifying  marks  on  the  packages, 
except  as  to  their  contents.  Customers  liv- 
ing st  a  distance  received  notice  by  mail 
of  the  arrival  of  the  cars,  and  called  or  sent 
for  their  goods.  If  for  any  reason  any  or- 
ders were  undelivered,  the  goods  corrs- 
Hponding  to  such  orders  were  returned  to 
the  CLicago  store,  or  placed  in  a  sti>re- 
room  which  the  defendant  hired  in  Benton 
Harbor,  Michigan,  and  there  is  some  ev). 
dence  tending  to  show  that  occasional  sale* 
were  made  by  the  defendant  from  the  store- 
room and  from  the  car  without  prerions  ao- 
licitatioD. 

Upon  the  above  facts  tba  trial  eoort 
cliarged  the  jury  as  foUowsi 

"In  this  ease  it  is  claimed  by  tlie  de- 
fendant that  he  was  engaged  in  interstato 
commerce,  and  that  he  was  protected  by 
the  interstate  commerce  law. 

"Now,  it  la  true  that  a  wholesale  mer- 
chant or  grocer.  In  the  ci^  of  Chicago,  tor 
instance,    can    aoUcit    orden    tfci«ll(^.  as 
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•gmt  in  thb  state,  and  he 
here  to  deliver  the  gooda. 

"The  fict«,  bowever,  in  thia  eaae,  are 
different.  The  goods  were  shipped  here  in 
a  car  consigned  to  the  defendant  himself. 
The  goods  were  never  consigned  to  the  man 
who  made  the  order,  and  wlien  thejr  got  here 
they  were  [OeS]  not  the  goods  of  the  man 
who  made  the  order,  becaose  if  any  of  those 
BiMi  wh»  had  made  an  order  had  gone  down 
to  the  car,  they  coald  not  have  claimed  thu 
goods  that  were  there  because  they  could 
not  be  identified.  The  packages  were  mixed 
promlsenouslj  In  boxes,  and  there  were  no 
names  on  the  packages.  Moreover,  those 
goods  were  not  shipped  according  to  the 
usual  course  of  business,  promptly,  bat 
tiiere  was  a  delay  of  some  two  or  three 
months  in  the  shipment  of  those  goods. 

"I  hold,  gentlemen,  that  there  was  no 
sale  ever  consummated  until  the  goods  were 
actually  delivered  by  the  drayman  at  the 
house.  Ordinarily  the  sale  is  consummated 
at  Chicago  (where  goods  are  ordered  from 
Chicago),  and  the  sate  is  consummated  the 
moment  they  are  shipped  at  the  city  of 
Chicago,  directed  to  the  consignee.  In  this 
case  no  sale  was  consummated  whatever 
until  the  goods  were  actually  delivered  at 
the  house. 

"So  I  hold,  practically,  that  the  car  was 
a  mere  warehouse  or  place  of  doing  busi- 
ness by  the  defendant,  and  it  was  tliere  thit 
he  distributed  the  goods  as  he  pleased.  For 
that  reason,  gentlemen,  I  hold  that  the  de- 
fendant comes  within  the  law,  and  that  he 
U  what  is  called  a  hawker  and  peddler. 

"In  this  case,  as  it  is  only  a  matter  of 
law,  fDd  there  are  no  facta  in  dispute,  it 
will  be  your  duty  of  course,  as  a  mstter  of 
form,  to  follow  the  direction  of  the  court. 
I  find,  gentlemen  of  the  jury,  in  this  case. 
that  the  defendant,  under  the  evidence  and 
the  law,  is  guilty  of  the  charge.     .     .     ." 

And  the  correctness  of  the  charge  thus 
given  was  ia  tsrms  sustained  by  the  su- 
preme court  of  the  state  in  its  opinion. 

The  charge  as  thus  given  and  alBrmed 
ia  clearly  in  conflict  with  the  rule  announced 
in  Crenshaw  v.  Arkansas,  E27  U.  S.  389, 
ST  L.  ed.  6S6,  3S  Sup.  Ct.  Rep.  294,  and  the 
eases  there  reviewed.  Indeed,  [670]  refer- 
ence to  authority  ia  unneceaaary,  since  it  was 
admitted  in  the  argument  at  bar  that  the 
judgment  below,  in  so  far  as  it  affirmed 
the  action  of  the  trial  court  in  holdinf; 
that  there  could  be  a  conviction  because 
of  the  deliveries  of  merchandise  from  the 
ears  to  fill  orders  previously  solicited  anil 
obtained,  was  erroneous  because  in  conflict 
with  the  commerce  clause  of  the  Constitu- 
tion. But  It  is  said  although  there  was 
roanifeatly  reversible  error  from  this  point 
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of  view,  nevertheless,  as  from  another  point 
ol  view  there  was  a  ground  adequate  to 
sustain  the  judgment,  there  should  be  an 
afSrmance.  The  court  below,  it  ia  said,  not 
only  placed  ita  affirmance  upon  the  erro- 
neous ruling  as  to  the  sales  made  under 
orders,  but  also  upon  the  ground  that  them 
waa  evidence  showing  some  sales  mads 
from  the  car  or  storeroom  not  under  pre- 
vious orders,  and  as  tike  latter  aales  were 
not  within  the  shelter  of  the  comnmve 
clause,  therefore  the  affinnanca  on  that 
ground  was  an  independent  non -Federal 
conclusion  sustaining  the  action  of  the 
court  and  calling  for  the  duty  of  afflrmanee. 
But  this  proposition  disregards  the  fact 
that  the  only  charge  made  against  the  ac- 
cused was  for  peddling,  and  that  the  in- 
structions of  the  court  and  the  whole  course 
of  the  trial  eoncluaively  eatablished  that 
the  sales  made  from  the  car,  as  the  result 
ot  the  orders  solicited,  formed  tlie  sole  basis 
for  the  prosecution,  and  the  c<»nietion 
therefore  related  to  that,  and  to  tliat  alone. 
If,  then,  it  be  admitted  that  the  judgment 
below  was  placed  upon  two  grounds,  such 
admission  would  not  establish  that  the 
judgment  rested  upon  an  independent  state 
ground  adequate  to  sustain  it,  since  the  first 
ground,  it  ia  admitted,  was  Federal  and  er- 
roneoUB,  and  the  second  ground,  if  upheld, 
would  Hinouat  to  a  condemnation  without 
hearing,  and  therefore  constitute  a  denial 
of  due  proceas  of  law.  Thus  the  proposi- 
tion, if  sustained,  would  require  us  to  bold 
that  an  admitted  violation  ot  one  constitu- 
tional right  must  be  left  uncorrected  be- 
rauac  nt  the  same  time  another  and  equally 
[671]  fundamental  constitutional  right  waa 
disregarded;  a  conclusion  which  would  gire 
cITect  to  both  wrongs  obviously  .demon- 
Gtratea  our  plain  duty  to  reverse  and  re- 
mand tor  further  proceedings  not  incon- 
sistent with  this  opinion. 
Beversed. 


RICHARD  Q.  aiLEY,  PUt.  In  Err., 


(See  6.  C.  Reporter's  ed.  671-481.) 

Canstitntlonal    law   —    dn«    process    ot 
law  —  freedom  to  contract  —  bonrs  of 
women  emploTeea. 
1.  The  employment   of   women   for    more 

than  ten  hours  in  any  one  day,  or  more  than 


This  question  was  discussed  in  a  note  to 

lAtkin  T.  Kansas,  48  L.  ed.  U.  S.   148,  on 

Validity  of  legislation  regulating  hours  of 

SSS  0.  A. 
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flftj-iix  hourB  A  week,  id  may  muiuftatnr- 
ing  or  mechiiDical  establishment,  Ta»j  be 
forbidden  bs  is  done  by  Masi.  Laws  19D9, 
chap.  G14,  g  48,  which  makes  the  exception 
that  a  different  apportionment  of  the  hoan 
maj  be  made  tor  the  sole  purpoae  of  making 
■  Morter  day's  work  for  one  day  of  the 
week,  without  infringing  the  liberty  of 
eontraet  assured  by  the  14tli  Amendment  to 
the  Federal  Conetitution. 
[For  other  cawa,  see  ConMltntloDal  Law,  60&- 

eOT,  In  DlECSt  Sup.  Ct.  IMS.) 
Conatltntional    law   ^   du«    procesa    ot 

law  —  freedom  to  contract  —  boars 


2,  Forbidding  the  employment  of  women 
at  a  time  other  than  ii  stated  in  the  notice 
which  the  employer  must  post  in  a  con- 
spicuous piace^  as  is  done  bj  Mass.  Laws 
11109,  chap.  S14,  S  4B,  regulating  the  bonre 


ot  labor  for  women,  is  not  such  sa  uU- 
trarv  and  unreaaonable  prorision  as  to  bs 
wanting  in  the  due  process  of  law  soeund 
by  the  14th  Amendment  to  the  Federal  Con- 
■titntion. 


IN  EBROR  to  the  Superior  Court  of  the 
Commonwealth  of  Uatsachusetta  in  and 
tor  the  County  of  Bristol  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Supreme  Judicial  Court  of  that  state 
upon  afBrmence  of  a  conviction  in  the  Sn- 


labor,  and  only  cases  reported  since  the  pub- 
lloatioQ  of  that  note  are  here  considered. 

The  police  power  ot  the  state  generally 
has  been  regarded  by  the  courta  as  broad 
eoough  to  sustain  legistatitm  limiting  hours 
of  labor  by  women  and  children  as  essential 
to  their  welfare,  while  recognising  that  like 
legislation  for  men  might  not  be  neccasary 

The  Illinois  "woman's  ten-hour  law,"  pro- 
viding that  no  female  shall  be  employed  in 
any  mectianical  establishment  or  factory  or 
laundry  more  than  ten  hours  during  any  one 
day,  was  upheld  in  W.  C.  Ritchie  k  Co.  v. 
Wayman,  244  III.  SOS,  27  LJtJl.(N.S.)  904, 
SI  N.  E.  695  (distinguishing  Ritchie  v.  Peo- 
ple, 166  III.  ga,  29  L.R.A.  79,  46  Am.  St. 
Bep.  315,  40  N.  B.  454,  where  a  similar 
eight-bour  law  had  been  held  invalid),  aa  a 
legitimate  exercise  of  the  police  power, 
against  the  objections  that  it  denied  due 


said  in  effect  that  the  peculiar  physical 
structure  and  maternal  functions  of  women, 
and  the  special  pressure  and  spur  to  which 
employees  in  establishments  like  those 
named  in  the  statute,  whose  product  is  pro- 
duced by  machinery,  are  aubject,  fumisb  a 
sufficient  basis  of  classification,  and  justify 
confining  the  statute  to  women  and  to  the 
kinds  of  establishments  enumerated. 

W.  C.  Ritchie  A  Co.  v.  Wayman,  supra, 
was  followed  in  People  v.  Bowei-Allegretti 
Co.  244  III.  667,  91  N.  E.  701. 

The  daily  hours  ot  labor  of  women  In 
hotels  may  be  limited  to  ten.  People  v. 
Elerding,  264  IlL  &79,  40  LJt.A.(N.S.)  S93, 
SS  N.  E.  982. 

The  constitutionality  of  a  statute  making 
It  a  misdemeanor  to  require  a  female  to 
work  in  any  factory,  laundry,  or  mechanical 
establishment  more  than  ten  hours  a  day 
waa  also  upheld  in  State  v.  MuUer,  48  Or. 
268,  120  Am.  St.  Rep.  S06,  86  Pac.  8SS,  11 
Ann.  Cas.  88,  as  a  legitimate  exercise  ot  the 
police  power,  and  against  the  objection  that 
it  unduly  restricted  the  freedom  ot  contrset, 
and  also  aninst  the  objection  of  discrim- 
ination wiUi  respect  to  kinds  of  employ- 


This  case  was  affirmed  by  the  United 
States  Supreme  Court  (Mnller  v.  Or^«n, 
208  U.  S.  41Z,  62  L.  ed.  661,  28  Sup.  Ct. 
Rep.   324,   13  Ann.   Caa.   967).     The  Utter 


struggle  for  existence  places  i 
class  by  herself;  and  that  legislation  de- 
signed for  her  protection  may  be  sustained, 
even  when  like  l^islation  is  not  nectssary 
for  men,  and  could  not  be  sustained.  Loch- 
ner  v.  New  York,  198  U.  B.  46,  49  I.,  ed. 
B3T,  26  Sup.  Ct.  Rep.  639,  3  Ann.  Cas.  U8S, 
was  distinguished  cm  that  ground. 

Females  over  eighteen  years  of  age  may 
constitutionallj  be  forbidden  to  work  more 
than  ten  hours  in  any  one  day,  or  more  than 
fifty-four  hours  in  any  one  we^,  in  or  In 
connection  with  any  factory,  workshop,  tete- 
phone  or  telegraph  office,  millinery  or  dreaa- 
making  establiehment,  restaurant,  or  in  the 
distributing  snd  transmission  of  meseagea. 
Ei  parte  Hawley,  12  Ohio  N.  P.  N.  S.  1. 

The  constitutionality  ot  proviaions  pro- 
hibiting the  employment  of  a  child  under 
sixteen  years  tor  longer  than  ten  hours  in 
anj  one  day  was  upheld  In  State  v.  Shor^, 
48  Or.  8»S,  24  L.R-A.(N.S.)  1121,  86  FM. 
881. 


,  and  the  employment  of  ■ 
child  under  fourteen  years  of  age  altogether, 
in  any  manufacturing  or  mercantile  estab- 
lishment, mine,  quarry,  laundry,  renovating 
works,  bakery,  or  printing  oifice,  waa  up- 
held in  InUnd  Steel  Co.  v.  Yedinak,  172  Ind. 
i23.  139  Am.  St.  Rep.  389,  67  N.  E.  229, 
against  the  objections  that  it  impaired  tile 
obligation  of  contracts  (the  statute  being  in 
force  prior  to  the  making  of  any  contract 
involved  in  the  action) ;  that  it  abridged  the 
privileges  and  immunities  ot  the  defendant 
as  a  ntlien  of  the  United  States  (the  de- 
fendant being  a  corporation,  and  theretore 
not  within  the  protection  of  that  prorl' 
sion);  that  it  denied  defendant  the  equal 
protection  ot  laws,  and  deprived  it  of  prop- 
erty without  due  process  of  law  (the  icgu- 
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lation  in  question  coming  within  ttia  p 
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p«rtar  Conrt  for  vioUtiBg  the  aUtc  atot- 
«te  regwlMtiiig  tlw  hoar*  of  women  cm- 
plojec*.     AfltnBed. 

See  MOM  cue  below,  210  Haw.  38T,  97 
N.  E.  am,  Ann.  Cu.  1912D,  3B8. 

The  feet*  kic  itkted  in  Ute  opinion. 

Mr.  Andrvw  J.  JeBnlnga  argued  the 
eanac,  nnd,  with  Heaam.  lamel  Brayton  and 
Edward  T.  Fenwick,  Ued  a  brief  for  plain- 
tiff in  trror: 

The  pUintill  in  error  cootenda,  in  Tiew  of 
the  langnage  of  thia  eoort  in  it*  deciuans 
npon  the  qneation  of  the  right  of  a  rtate  to 
rtatrict  the  emplofmait  of  labcr,  that  Mass. 


Lawa  19M,  chap.  &14,  ]  48,  ia  in  nolatkn 
of  the  14th  Amendment  to  the  United  Statea 
Coaatitntion. 

Bolden  T.  Hardj,  109  U.  S.  380,  42  L.  ed. 
780,  JB  Sup.  Ct.  Kep.  383;  Lochner  t.  Ne* 
Twk,  1»8  U.  S.  45,  40  L.  ed.  S37,  2fi  Sap. 
Ct.  Bep.  53S.  3  Ann.  Caa.  1133^  AUgeycr  v. 
Loniaiana,  1C5  U.  S.  STB,  589,  41  L.  ad.  832, 
835,  17  Sup.  Ct.  Rep.  4!7;  Mnller  t.  Orepm, 
208  U.  S.  412.  G2  L.  td.  551,  28  Sup.  Ct. 
Bef.  324,  13  Ar,ii   Cta.  957. 

The  atate  legislatore  virtnallj  aduiita  IB 
the  Btatute  itself  that  it  does  not  deem  it 
neceasary  for  a  wonun'a  health  to  limit  her 
anploymtnt  in  laboring  to  tern  boora  a  day. 


power)  i  and  that  the  atatnte  waa  a  apecies 
of  elaaa  legialatiOB  (the  clasaiScatiOD  being 
a  natural,  jnat,  and  reaatmable  one). 

The  limitation  of  the  working  houra  of 
umfaetnriiig  and  ntoeantile  ce- 
to  nine  in  every  twenty-four 
doea  not  deprive  than  of  any  ri^t  gnar- 
anteed  to  tbem  by  the  14th  Amendment  of 
the  Federal  ConaUtiiticm.  Witfaey  t.  Bloeni, 
163  Mich.  419,  35  T,  Tt  *  (MH)  C28,  128 
K.  W.  913. 

Houra  of  labor  b^  minon  and  wom^  in 
faetoriea  may  ematitntionaJly  be  limited  to 
vine  hoora  a  day  and  ftfty-foor  boon  a 
week.  People  ex  reL  Hoelderlin  T.  Kane,  79 
Iliac.  140,  139  N.  Y.  Sopp.  350. 

A  atatnte  prohibiting  the  eaqtloymeat  of 
any  woman  in  any  mechanical  or  mercantile 
catabBahment,  lanodry,  hotel,  or  rc^aorant 
mem  than  eight  hoora  daring  the  day  ia  a 
aalid  exereiae  of  the  poUee  power  of  the 
atate,  and  doea  not  deprive  empknrera  and 
empkiyeea  in  the  enamerated  faetiniea  and 
—lliiigj  of  their  eonatitatitmnl  right  to  eon- 
tract.  State  V.  SoanerriUe,  67  Waah.  S38, 
122  Pae.  324. 

Forbidding  the  emplo^meat  of  women  ia 
etrtain  ape^fled  eetabliahmenta  for  more 
than  ei^  boon  in  one  day  or  for^-ugbt 
koora  in  one  ■wtA,  aa  ia  draae  by  CaL  Stat. 
1911,  p.  437,  doea  not,  aa  applied  to  woaaen 
cmpliTed  in  botela,  violate  a  eonatitatiooal 
pnAibititm  agninat  diacriminntioa  baaed  on 
''-''--*'---  -f  aei.  Not  doea  aoeh  atatnte 
mlly   infringe  np«D   the   free- 


itraet;  nor  ia  the  rtatnte  invalid 
lae  there  mny  be 

protectkm  and  regnlaticm.    Be 


Minn,  102  CkL  687,  124  Pae.  427. 

That  individual  taataawa  esiat  where 
WOBMB  are  not  injnred  or  oiverworked  by 
kMBg  kept  OB  doty  for  mote  than  the  pre- 
■erQwd  period  doea  not  reader  the  law  in- 
^vlid.  People  V.  Elerdia^  264  lU.  570,  40 
IJtA.(N.S.|  S93,  08  N.  B.  MS. 

Nor  doea  the  fact  that  a  partienlnr  faetory 
la  modern,  wdl  oqaipped,  annitary,  aod 
hatlhfiil,  and  that  the  labar  perf wmed  by 


kimkaa,  and  ttnt  ttey  «x^  be  than  em- 
i  for  aina  kovra  per  day  withoot  ai- 
-*-«  ar  Impairi^  their  hMUh  or  pl^a- 


«£' 


[  aonable,  arbitrary,  and  anwairanted  exer- 
eiae <d  the  police  power,  a  statute  pnAibit- 
ing  the  onployment  of  any  woman  in  any 
mechanical  or  mereantile  eGtabliahmnt, 
laundry,  hotel,  or  reataarant  more  than 
eight  houra  during  any  day.  State  t.  Sodi- 
ervUle,  supra. 

The  atate  may  forbid  wmnen  employed 
in  hotels  from  working  more  than  n  pre- 
Bcribed  namber  ol  hoora  withoat  tmpoaing 
a  aimilar  reatrictiaD  npon  womea  employed 
in  lodging  and  boardiog  houaea.  Pet^k  v. 
Elerding  and  He  Miller,  aapra. 

Exprean  eiemptionB  of  certain  employ- 
menta  from  tbe  operation  of  sncb  legiala- 
tion  have  uniformly  been  aoatained- 

Unconatituticaial  claaa  legiBUtion  doea  not 
reanlt  from  excepting  from  the  operatioa 
of  a  law  limitii^  the  hours  of  wtHnan'a 
labor  pereona  engaged  in  preserving  perish- 
able gooda  in  fruit  snd  vegetable  canning 
eatablishmenta.     Witbey  v.  Bloem,  supra. 

Exempting  persona  employed  in  barreat- 
ing,  curing,  canning,  or  drying  perishable 
frnita  or  vegetablea  from  the  operation  of 
CaL  StaL  1011,  p.  437,  forbidding  the 
employmeat  of  womts  in  certain  ^ed- 
ficd  establialunenta  lor  more  than  eight 
houra  in  one  week,  doea  not  rmd^  the  atat' 
ate  oneoaatitatioBally  diaeriminabuy.  Be 
MUlo^,  anpra. 

Ex^pting  women  ^pltiyed  in  harvest' 
ing,  padung,  curing,  canning,  or  drying  aaT 
variety  of  periabable  fruit  or  vegetable,  or 
in  **nf*»iT*g  fiah  or  ■^fc*!!*!^**^  from  the  opeia' 
tion  ol  a  atatnte  prohibiting  tbe  emploi- 
moit  of  any  women  in  any  mecbaaical  or 
mercantile  eatabliahmcnt.  laundry,  hotel,  or 
reatauraat  nxse  than  eight  hours  doring  any 
day,  doee  not  rtnder  the  statute  invaUd  •■ 
dmying  tbe  equal  protection  of  tbe  laws,  or 
as  granting  special  priiilegra  and  inununi- 
tiea.     State  v.  Somerrille,  supra. 

Exempting  work  in  canning  faetorin  from 


I  77,  Hmitt»g  the  hours  of  labor  by  woe 
and  mi»«a  in  faetoriea  to  nine  houra  a  day 
and  flfty-fMiT  hoora  a  week,  does  not  render 
the  law  nneaiMtitational  aa  deaiytag  the 
equal  proteetien  of  the  law*.  People  ex  rri. 
Hoelderlin  t.  Kane,  anpra. 

Tbe  (Miio  atatnte  ia  not  invalid  becanae  it 
e»empta   from    ita   operatim    work   in  eaa- 

,-~  asi  u.  8. 
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and  it  givea  to  every  diffeient  empl<^r  tbe 
right,  bj  poatiDg  a  printed  natice,  to  employ 
k  womui  in  Iftboriog  eleven  hours  b  day  on 
five  dajH  in  the  weet,  provided  ba  employ* 
the  woman  sueh  a  number  of  hours  on  the 


such  a  notice  taust  first  be  approved  by  the 
attorney  general  of  the  state,  out  reply  ii 
thai  the  statute  s«;e  the  form  ahBll  b^  ap- 
proved; but  if  it  ie  held  that  the  attorney 
general  is  to  approve  the  number  of  hours, 
and  that  the  attorney  general  may  aay 
what  the  number  of  hours  shall  be,  then  he 
could  approve  or  disapprove  different  notice* 


stating  different  numbers  of  hours  o(  en* 
plojment  by  different  employers.  This 
seems  to  us  to  be  a  violation  of  the  14th 
Amendment  aa  denying  equal  protection  of 
tbe  laws. 

Yick  Wo  T.  Hopkins,  IJB  U.  8.  366,  3W, 
30  L.  ed.  220,  226,  6  Sup.  Ct.  Bep.  1064. 

The  law  is  to  be  judged  not  by  what  maf 
be  done,  but  by  what  can  be  done,  under  it. 

Curtin  v.  Benson,  222  U.  S.  78,  fiS  L.  ed. 
102,  32  Sup.  Ct.  Rep.  31. 

The  state  statute  is  not  only  a  denial  ot 
the  equal  protection  of  the  laws,  but  it  is 
unreasonable  and  arbitrary  in  forbidding 
tbe  employment  of   women   more  than   ten 


neries  or  establishmGnts  engaged  in  prepar- 
ing perishable  goods  for  use.  Ex  parte 
Bawley,  12  Ohio  N,  P.  N.  S.  1. 

The  validity  of  legislation  prohibiting  em- 
ployment during  certain  hours  of  the  day 
is  not  so  clear.  As  applied  to  children  such 
laws  are  probably  valid. 

Such  was  the  opinion  expreEsed  in  R; 
SpcnciT,  149  Cal.  300,  117  Am.  St.  Rep.  137, 
86  Pac.  806,  0  Ann.  Caa,  1105,  where  the 
court  held  that  provisions  of  a  statute  to 
the  clTect  that  no  minor  under  sixteen  years 


of  a 


1  any  r 


intiie  i 


,  oDice,  laundry,  any  manufacturjni 
establishment,  or  worksliop  1>vttveL-n  li 
o'clock  in  the  evening  and  G  o'clock  in  th< 
morning,  and  that  no  child  under  sixteei 
years  of  age  sliall  work  at  any  gainful 


read  English  at  sight  and  write  simple  Eng- 
lish sentences,  or  is  attending  night  school, 
—were  not  so  indispeni-able  to  the  integrity 
of  tbe  statute  as  a  whole  that,  if  uncon- 
stitutional, they  would  invalidate  the  other 
provisions  entirely  prohibiting  the  employ- 
ment of  children  under  certain  ages  in  cer- 
tain kinds  of  employment. 

And  in  State  v.  Shorey,  48  Or.  306,  24 
L.R.A.(N.R.)  1121,  86  Pac,  881,  the  court, 
while  declining  to  pass  upon  the  constitu- 
tionality of  provisions  forbidding  the  em- 
ployment of  such  a  child  at  any  work  before 
the  hour  of  7  in  the  morning  or  after  the 
hour  of  6  at  night,  for  the  reason  that  the 
appellant  had  not  been  convicted  of  a  viola- 
tion of  such  provision,  said  that  laws  regu- 
lating the  right  of  minors  to  contract  do 
not  come  within  the  principle  applicable 
to  adults.  They  are  not  •ui  furit,  and  can 
only  contract  to  a  limited  extent.  Tliey 
■re  wards  of  the  state  and  subject  to  its 
control.  As  to  them  the  state  stands  in 
the  position  of  parens  patria,  and  may  ex- 
ercise unlimited  supervision  and  control 
over  their  contracts,  occupation,  and  con- 
duct, and  the  liberty  and  right  of  those  who 
assume  to  deal  with  them. 

But,  Bfl  applied  to  adult  females,  the  pro- 
vision of  Ii.  Y.  labor  law,  |  77,  that  minors 
and  females  shall  not  be  employed  or  per- 
mitted or  suffered  to  work  in  a  factory  be- 
fore 6  o'clock  in  the  morning,  or  after  0 
o'clock  in  the  evening,  has  been  held  to  be 
SS  I..  «d. 


invalid  as  discriminatory  and  as  an  inva- 
sion of  the  constitutional  freedom  to  con- 
tract. People  T.  Williams,  189  N.  Y.  131, 
12  L.R.A.(N.S.)  1130,  121  Am.  St.  Rep. 
864,  81  N.  E.  778,  12  Ann.  Cos.  7B8.  "If 
this  enactment  is  to  be  sustained,"  said 
Gray,  J.,  "then  an  adult  woman,  although 
a  citicen,  and  entitled  aa  such  to  all  the 
rights  of  citizenship  under  our  laws,  may 
not  be  employed  nor  contract  to  work  in 
any  factory  for  any  period  of  time,  no  mat- 
ter how  short,  if  it  is  within  the  prohibited 
hours;  and  this,  too,  without  any  regard 
to  the  healthfulness  of  the  employment.  It 
is  clear,  as  it  seems  to  me,  that  this  legis- 
lation cannot,  and  should  not,  be  npbcid 
as  a  proper  exercise  of  the  police  power.  It 
is  certainly  discriminative  against  female 
citizens  in  denying  to  them  eqiml  rights 
with  men  in  tbe  same  pursuit.  The  courts 
have  gone  very  far  in  upholding  legisla- 
tive enactments  framed  clearly  tor  the  wel- 
fare, comfort,  and  health  of  the  community; 
and  that  a  wide  range  in  tbe  exercise  of  tbe 
police  power  of  the  state  should  tie  con- 
ceded I  do  not  deny;  but  when  it  is  soujiht, 
under  the  guise  of  a  lalwr  law,  arbitrnrily, 
as  here,  to  prevent  an  adult  female  citizen 
from  working  at  any  time  of  the  day  that 
suits  her,  I  think  it  is  time  to  call  a  halt. 
It  arbitrarily  deprives  citizens  of  their  right 
to  contract  with  each  other.  The  tendency 
of  legislatures,  in  tbe  form  of  regulatory 
measures,  to  interfere  with  the  lawful  pur- 
suits of  citizens,  is  becoming  a  marked  one 
this  country,  and  it  behooves  tbe  eourta 
nly  and  fearlessly  to  interpose  tbe  bar- 
rs  of  their  judgments  when  invoked  to 
protect  against  legislative  acts  plainly 
transcending  the  powers  conferred  tiy  the 
Constitution  upon  the  legislative  body.  In 
this  section  of  the  labor  taw  it  will  be  ob- 
served that  women  are  classed  with  minors 
under  the  age  of  eighteen  years,  fur  which 
there  is  no  reason.  The  right  of  tbe  state 
parens  patrite  to  restrict  or  to  regulat* 
the  labor  and  employment  of  children  Is 
unquestionable  1  but  an  adult  female  is  not 
to  be  regarded  as  a  ward  of  the  stat«,  or 
in  any  other  light  than  the  man  is  regarded 
nhen  the  question  relates  to  the  business 
pursuit  or  calling.  She  is  no  more  a  ward 
of  the  state  than  is  the  man.  She  is  entitled 
to  enjoy,  unmolested,  her  liberty  of  person 
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houn  in  u>j  one  cUy  or  fifty-iii  hour*  • 
wmIc  in  ttnj  mechuiul  ftnd  minufactur- 
ing  establiahmcnt. 

Muller  V.  Or^on,  SOS  U.  B.  412,  02  L.  ed. 
661,  28  Sup.  Ot.  S«p.  324,  13  Ann.  Cut.  QfiT; 
P«aple  T.  wmiuBB,  lie  App.  Die.  979,  101 
N.  Y.  Bupp.  662. 

The  clause  prohibiting  the  eniployment  of 
women  at  a  time  other  than  ai  stated  in 
the  notice  is  clearly  UDCOnBtitntionHl,  and 
may  be  so  declared  without  affecting  tlie 
two  prohibitions  of  the  statute  forbidding 
the  employment  of  women  more  thnn  ten 
hours  a  day  and  more  than  flfty-six  lionrs 

Edwards  V.  Bruorton,  184  Mass.  629,  QP 
N.  £.  32B;  Huntington  v.  Wortlien,  120  U. 
S.  97,  101,  30  L.  ed.  688,  E89,  7  Sup.  Ct. 
Hep.  469;  Marshall  Field  &  Co.  t.  CUrk, 
143  U.  5.  649,  696,  36  L.  ed.  294,  311,  12 
Sup.  Ct.  Rep.  496. 

The  court  will  give  the  law  a  constitu- 
tional construction  if  pOBsible. 

Newburyport  t,  Essex  County,  12  Met. 
211;  Com.  v.  Anthei,  6  Gray,  185;  Opinion 
of  Justices,  207  Mass.  604,  34  L,R.A.(N.S.) 

004,  04  N.  E.  658;  Holden  v.  Hardy,  IBS  U. 

5.  306,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Loihner  t.  New  Yorit,  198  U.  S.  46,  40  L. 
ed.  037,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Las. 
1133;  Muller  *.  Oregon,  208  U.  S.  412,  62 
L.  ed.  661,  28  Sup.  Ct.  Rep.   324,  13  Ann. 

and  her  freedom  to  tvorlc  for  whom  she 
pleases,  where  she  pleases,  and  as  long  as 
■he  pleases,  within  the  general  limits  opera- 
tive on  all  persons  alike.  And  ehall  we 
say  that  thia  is  valid  legislation,  which 
closes  the  doors  of  a  factory  to  her  be.'ore 
and  after  certain  hours?    I  think  not," 

A  few  years  after  thii  decision,  the  New 
York  legislature,  in  accordance  with  the 
recommendation  of  a  factory  investigation 
commission  which  had  emphasised  in  its 
report  the  injurious  physical  and  moral  ef- 
fect of  night  work,  added  the  following  sec- 
tion to  the  labor  law: 

"S  93b.  Period  of  rest  at  night  for  women. 
— In  order  to  protect  the  health  and  morals 
of  females  employed  in  factories  by  provid- 
ing an  adeauate  period  of  rest  at  night,  no 
woman  shall  be  employed  or  permitted  to 
work  in  any  factory  in  thii  state  before  d 
o'clock  in  the  morning  or  after  10  o'clock 
in  the  evening  of  any  day."  When  the  valid- 
ly of  thia  law  came  up  for  decision  in  the 
appellate  division  of  the  New  York  supreme 
aourt,  a  majority  of  the  judges  were  of  the 
opinion  that  People  t.  Williama.  supra,  was 
not  controlling,  and  upheld  the  statute. 
People  V.  Charles  Scbweinler  Press,  inS  App. 
Div.  620,  1*8  N.  Y.  Supp.  726.  Special  im- 
portance was  attached  by  the  judges  whoae 
views  prevailed  to  the  observation  of  Judge 
Gray  in  People  v.  Williams,  supra:  "I  And 
nothing  in  the  language  of  the  section  which 
■nggeata  the  purpose  ot  promoting  health, 
except  as  It  migat  be  inferred  that  for  a 
7#* 


:  Cas.  967;  Bailey  v.  Alabama,  21S  U.  S.  tit, 
65  L.  ed.  101(  31  Sup.  Ct.  Sep.  145. 

There  ia  nothing  in  the  record  to  show 
that  the  work  in  which  the  woman  was  em- 
ployed at  the  time  stated  in  the  complaint 
was  or  could  be  dangeroua  to  the  woman's 
health. 

People  *.  Williama,  116  App.  Div.  tit, 
101  N.  Y.  Supp.  562. 

^e  clause,  if  regarded  as  evidenUal,  is, 
we  submit,  an  unjustifiable  exercise  ot  the 
police  power  of  the  atate,  which  cannot  do 
indirectly  what  it  eannot  do  directly. 

Huntington  v.  Worthen,  120  U.  S.  97,  101. 
30  L.  ed.  588,  668,  7  Sup.  Ct  Rep.  469. 

A  state  has  no  riglit  to  make  an  act,  in- 
nocent in  itself,  and  protected  by  the  14tli 
Amendment,  conclusive  evidence  of  another 
act,  properly  forbidden  or  required,  in  aa- 
otlier  part  of  the  statute. 

Bailey  v.  Alabama,  219  U.  8.  2I»,  2S8, 
S5  L.  ed.  191,  200,  31  Sup.  Ct.  Rep.  145. 

The  only  way  to  make  the  clause  a  rea- 
sonable health  regulation  was  tor  the  atate 
court  to  hold  that  it  applied  only  to  women 
who  were  working  more  than  ten  houia  a 
day,  under  the  rule  that  the  court  will 
give  a  statute  a  constitutional  construction 
it  possible.  If  the  atate  court  had  given  this 
clause  such  a  construction,  it  seems  to  ua 
that    the    court    would    have    departed    no 

'  woman  to  work  durins  the  forbidden  hoiira 
of  night  would  be  unbealthful."  The  dif- 
ference in  the  language  of  the  two  statulca 
and  the  revelations  of  the  factory  investiga- 
tion commission  and  others  engaged  in  simi- 
lar investigation  work  were  faeM  suflicient 
to  distinguish  the  Williams  Case.  "If  the 
facta  as  now  presented  are  true,"  said  In- 
graham,  P.  J.,  "and  they  are  based  upon 
the  official  report  of  a  commission  authoriHd 
by  law  to  invrsti^te  the  subject,  and  if 
women  who  work  m  factories  at  night  are 
exposed  to  dangers  which  affect  them  both 
physically  and  morally,  and  which  justify, 
under  the  police  power,  legislation  for  thur 
protection,  this  legislation  is  directed  to 
accomplish  that  purpose.  There  is  here  dia- 
clostd,  as  the  general  result  ot  a  scientifle 
investigation  by  the  state  into  the  condi- 
tiona  existing  in  the  factories  ot  the  state, 
a  condition  which  would  subject  a  large  pro- 
portion of  the  women  of,  the  state  to  both 
physical  and  moral  danger  from  its  continu- 
ance, and  we  have  legislation  directly  en- 
acted for  the  purpose  ot  procuring,  as  to  a 
targe  proportion  of  the  people,  the  preven- 
tion of  physical  and  moral  impairment- 
Such  legislation  I  conceive  to  be  within  tha 
police  power  of  the  state."  Two  judgea  dia- 
sented  on  the  ground  that  if  the  Williama 
Case  is  no  longer  an  authority,  it  ia  for  tba 
court  of  appeals  to  say  so. 

In  Stettler  v.  O-Hara,  —  Or.  — ,  189  Pac 
743,  a  atatute  creating  an  induatriat  wel- 
fare commiasion  with  power  to  fix  the  maxi- 
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luiher  from  tbe  literal  meuiiDg  erf  the 
wordi  of  the  cIaum  thui  it  did  in  deoiding 
tlwt  the  itfttute  did  not  appfy  "to  u;  ex- 
oept  women  employed  pcmunentlj  in  Ubor 
for  full  working  daya,  whaterer  the  length 
Buy  be;"  and  had  the  court  w  held,  it* 
«cnatnictian.  would  have  been  accepted 
•tUs  court. 

Lindeley  t.  Natural  Carbonic  Gat  Co.  220 
U.  S.  «1.  6G  L.  ed.  SSg,  31  Sup.  Ct.  Sep. 
S37,  Ana.  Cai.  1912C,  IflD. 

It  must,  of  eoUTM,  be  conceded  thAt  there 
ia  a  limit  to  the  valid  azerciae  of  the  police 
power  by  the  atate.  Ii  this  a  fair,  reaaon- 
able,  and  appropriate  exerciu  of  the  police 
power  of  the  atate,  or  ia  it  ao  unreaaonable, 
nmecewary,  and  arbitrary  interference  with 
tlie  ri^t  of  the  individual  to  his  personal 
liberty,  or  to  enter  into  these  contraete  in 
relation  to  labor  which  ma^  seem  to  him 
appropriate  or  necessary  for  the  support  of 
himself  and  his  family? 

Lochncr  t.  New  York,  1S8  U.  B.  45,  49  L. 
ed.  937,  2S  Sup.  Ct.  Rep.  639,  3  Ann.  Cas. 
1133. 

Mr.  James  M.  Swift  argued  the  cause, 
and,  with  Mr.  Thomaa  J.  Boynton,  Attorney 
General  of  Massachusetts,  filed  a  brief  for 
defendant  in  error: 

In  the  exercise  of  the  police  power,  the 
state  may  limit  the  right  of  contract  or  the 

mum  houra  of  labor  and  minimum  wage  for 
women  and  children  was  held  to  be  within 
the  police  power  of  the  state,  and  therefore 
not  to  abridge  the  privil^ea  of  citizenship, 
nor  interfere  with  uie  rights  of  liberty  and 
proper^,  and  such  statute  was  further  held 
not  to  amount  to  an  uueonEtitutloaal  dele- 

fitioa  of  legislative  power,  and  not  to  be 
iBcrimin  story,  although  the  order  of  the 
eonunUsion  complained  of  applies  to  but  i 
dty  in  the  staie,  there  being  nothing  to 
dieate  that  the  forbiddoi  conditiona  exist 
elsewhere;  uoi  ia  an  employer  deprived  of 
his  property  without  due  process  of  law  be- 
cause  be  is  denied  the  right  to  appeal  from 
the  findings  of  the  commission  if  he  has 
the  right  to  a  hearing  before  such  commis- 

An  amendment  aedeing  to  enlarge  the 
nnmber  of  eallingi  in  which  the  hours  of 
the  employment  M  womeu  are  limited  t^  a 
farmer  act  ia  not  in  conflict  with  a  constitu- 
tional requirement  that  no  act  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title,  becauie  the  title  merely 
recites  that  it  ia  an  act  to  amend  certain 
aeetions  of  the  former  act  and  the  title, 
while  the  amendment  of  the  title  appears 
as  a  saetlon  of  the  statute.  People  v.  Chi- 
cago, 2H  IlL  S68,  43  LJt^.(N.8.)  964,  100 
nTs.  194,  Ann.  Caa.  19]8E,  306. 

But  the  provisions  of  |  3  of  the  Colorado 
"women  and  children  labor  act"  of  1003,  to 
the  effect  that  no  woman  of  sixteen  years 
■  8  Ii.  ed. 


use  of  private  proper^  within  reawwable 
limits. 

Holden  v.  Hardy,  1«0  U.  8.  866,  42  L.  «d. 
780,  18  Sup.  Ot.  Bep.  383;  WUIiama  v. 
Arkaasaa,  817  U.  S.  79,  64  L.  ed.  073,  30 
Sup.  Ct.  Rep.  493,  IS  Ann.  Cas.  806;  Schmid- 
inger  v.  Chicago,  220  U.  8.  578,  67  L.  ed. 
304,  33  Sup.  Ct.  Rep.  182;  Barrett  v.  In- 
diana, 220  U.  S.  26,  67  L.  ed.  lOBO,  33  Sup. 
Ct.  Rep.  SB2. 

The  mere  failure  to  include  within  the 
operation  of  an  act  certain  persona  or  classes 
to  whom  it  might  have  applied  will  not 
render  the  legislation  invalid  as  discrimina- 
tory. The  classification  of  employment  of 
women  and  children  Eonflned  to  manufactur- 
ing and  mechanical  establishments,  auch  aa 
a  cotton  factory,  as  here,  is  within  the  legis- 
lative power. 

Com.  V.  Hamilton  Mfg.  Co.  120  Mast.  383 ; 
Griffith  T.  Connecticut,  218  U.  S.  603,  64 
L.  ed.  1161,  SI  Sup.  Ct.  Rep.  132;  Lindsley 
V.  Natural  Carbonic  Gas  Co.  220  U.  8.  Gl, 
05  L.  ed.  889,  31  Sup.  Ct.  Rep.  337,  Ann. 
Cas.  1B12C,  100;  Chicago,  R.  I.  ft  P.  R.  Co. 
T.  Arkansas,  219  U.  S.  4B3,  66  L.  ed.  £00, 
31  Bup.  Ct.  Rep.  276;  Auaria  State  Bank 
V.  Dolley,  210  U.  B.  121,  66  L.  ed.  123,  81 
Sup.  Ct.  Rep.  18S ;  Com.  v.  Riley,  210  Mass. 
387,  97  N.  E.  367,  Ann.  Cas.  1912D,  38S; 
MuUer  v.  Oregon,  208  U.  B.  412,  62  h.  ed. 
661,  28  Sup.  Ct.  Rep.  324,  18  Ann.  Cas.  S67. 
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twenty-four- hours  day,  in  any  mill,  factory, 
maDUiocturing  estsbUehment,  shop  or  store 
where  such  labor,  work,  or  occupation,  by 
its  nature,  requires  the  woman  to  stnud  or 
be  upon  her  feet,  were  held  in  Burcher  v. 
People,  41  Colo.  496,  124  Am.  Bt.  Rep.  143, 
03  Pac.  14,  not  to  be  within  the  scope  of 
the  title  of  the  act,  "An  Act  to  Prescribe 
and  Regulate  the  Hours  of  Employment  for 
Women  and,  Children  in  Mills,  Facto- 
ries, Manufacturing  Eatablishments,  Bhops, 
Stores,  and  Any  Other  Occupation  which 
May  Be  Deemed  Unhealthful  or  Dangerous." 
The  decision  was  upon  the  ground  that  the 
title  had  to  do  with  occupations  which,  in 
and  of  themselves,  may  be  deemed  unhealth- 
ful or  dangerous,  wberea<:  the  provisions  in 
question  treat  of  occupations  which,  for 
aught  that  is  said  therein  to  the  contrary, 
are  entirely  safe  and  healthful,  or  refer  only 
to  labor  that  might  inferentially  be  deemed 
injurious  or  unhealthful,  so  that  they  were 
not  within  the  scope  of  the  title,  even  assum- 
ing that  it  is  competent  for  the  legisla- 
ture, under  the  "eigut-hour"  constitution  si 
amendment,  to  regulate  the  hours  of  em- 
ployment, not  only  where  the  occupation 
or  branch  of  industry  in  Itself  is  injurious 
or  dangerous,  but  siso  where,  thongb  the 
particular  oceupatiim  or  place  of  work  Is 
perfectly  safe  and  healthful,  the  labor  per- 
(onned  Is  Injurious  or  unhealthtal. 
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The  eonBtruetioa  and  interpretation  giv- 
en by  the  highett  court  ol  MasucbuMtta  to 
the  proviaiona  of  law  in  queation  are  con- 
clusive upon  thi*  court. 

Hamilton  Mfg.  Co.  v.  MasBachuMtta,  « 
Wall.  832,  18  L.  ed,  90i;  Osborne  t.  Florida, 
IH  U.  8.  flSO,  664,  41  L.  ed.  fiB6,  687,  17 
Snp.  Ct.  Rep.  214;  Stockaid  t.  Morgan,  186 
U.  8.  27,  30,  46  L.  ed.  786,  789,  £2  Sup.  Ct. 
Bep.  576;  Howard  v.  Kentucky,  200  U.  3. 
164,  173,  60  L.  ed.  421,  426,  20  Sup.  Ct. 
R«p.  189;  Twining  v.  New  Jeroej,  211  U.  S. 
M,  53  L.  ed.  102,  20  Sup.  Ct.  Rep.  14. 

Mr.  Justice  McKenna  delivered  the  opiu- 
ion  of  the  court : 

Criminal  complaint  brought  agaioat 
plaintiff  in  error  in  the  tuperior  court 
within  and  for  the  county  of  Bristol,  charg- 
ing him  with  the  violation  of  a  statute 
of  the  state  in  that  he,  being  superintendent 
of  the  Davol  Mills,  a  corporation  duly  es- 
tablished by  law,  and  conducting  a  mill  lor 
the  manufacture  of  cotton  goods,  in  which 
establishment  women  were  employed,  em- 
ployed two  women  by  the  names  of  Annie 
Manning  and  Nora  Callahan  at  a  time  other 
than  the  time  which  the  statute  required  to 
be  posted  in  a  conspicuous  place  in  the  mill 
where  women  were  required  to  worli  in 
laboring.  The  speciflc  charge  is  that  the 
women  were  employed  at  6  minutes  of  1 
o'clock  (12:55  f>.  u.)  on  the  24th  of  Feb- 
ruary,'1910,  in  a  room  wherein  was  posted 
a  notice  in  which  it  was  stated  that  the 
time  of  commencing  work  was  6:G0  a.  it,, 
an<l  of  stopping  work  was  6  f-  u.,  and  that 
the  time  allowed  for  dinner  began  at  12  h., 
and  ended  at  1  p.  h . 

A  demurrer  and  motion  to  quash  were 
filed,  alleging  the  unconstitutionality  of  the 
aUtute. 

The  charge  was  dismissed  as  to  Annie 
Manning,  and  plsintifl  in  error  was  con- 
victed as  to  the  charge  in  regard  to  Nora 
Callahan,  and  sentenced  to  pay  a  fine  of 
•GO.  The  sentence  was  affirmed  by  the  su- 
preme judicial  court,  and  its  rescript  hav. 
ing  been  sent  to  the  trial  court,  this  writ 
of  error  was  sued  out- 

[679]  The  statute  of  the  state  which  is 
assailed  proTides  that  no  child  or  woman 
shall  be  employed  in  laboring  in  any  manu- 
facturing or  mechanical  establishment  more 
than  ten  hours  in  nny  one  day,  except  as 
hereinafter  provided  in  this  section,  unless 
a  different  apportionment  of  the  hours  of 
labor  is  made  tor  the  sole  purpose  of 
making  a  shorter  day's  work  for  one  day 
of  the  week,  and  in  no  esse  shall  the  hours 
of  labor  exceed  flfty-six  in  a  week.  It  ii 
provided;  "Every  employer  shall  post  in 
a  conspicuous  plsce  in  every  room  in  which 
anch  persons  are  employed  a  printed  notice 


.  stating  the  number  of  liours'  work  n- 
quired  of  them  on  each  day  of  the  week, 
the  hours  of  commencing  and  stopping 
work,  and  the  hours  when  the  time  allowed 
for  meals  begins  and  enda.  .  .  .  Tha 
employment  of  sucli  persons  at  any  tima 
other  than  as  stated  in  aaid  printed  no- 
tice shall  be  deemed  a  violation  of  the  pro- 
viaiona of  this  section,"  punishable  by  a  Bna 
of  not  less  than  (50  nor  more  than  (100. 

The  first  contention  of  plaintiff  in  error 
is  that  the  statute  restricts  the  right  to  sell 
and  buy  labor,  and  therein  infringes  the 
liberty  of  contrsct  assured  by  article  14 
of  the  Amendments  to  the  Constitution  of 
the  United  States.  The  contention  is  un- 
tenable expressed  in  this  generality.  In 
Mullcr  V.  Oregon,  208  U.  S.  412.  621.  ed. 
6S1,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Cas. 
S57,  against  i,  similar  contention,  a  stat- 
ute of  Oregon  was  sustained  wliich  pro- 
hibited the  employment  of  women  in  me- 
chanical factories  or  laundries  working 
more  than  ten  hours  during  any  one  day, 
with  power,  as  in  the  Massachusetts  stat- 
ute, to  apportion  the  hours  through  the 
day. 

But  special  ohjections  are  made  which,  it 
is  contended,  make  Muller  v.  Oregon  in- 
applicable. The  prohibition  of  the  statute 
under  review,  it  is  said,  "is  not  restricted 
to  times  and  places  which  relate  to  and 
naturally  and  logically  affect  a  woman's 
health,  safety,  or  morals,  or  the  welfare 
of  herself  or  the  public."  Such  arc  ths 
conditions  necessary  to  the  validity  of  a 
statute  restricting  employment,  [6S01  it  1* 
contended,  and  that  those  conditions  are  not 
satisfled  by  the  statute.  Section  48,  it  is 
urged,  not  only  prohibits  the  eniployment 
of  women  more  than  ten  hours  a  day,  but 
that  (quoting  the  section)  "the  employ- 
ment of  such  person  [woman)  at  a  time 
other  than  as  stated  in  said  printed  notice, 
shall  be  deemed  a  violation  of  the  provisions 
of  this  section." 

The  provision  is  arbitrary  and  unreason- 
able, it  is  insisted,  in  that  it  requires  the 
employer  to  post  a  notice  in  a  room  in 
which  women  and  minors  are  permanently 
employed  in  laboring  only  six  hours  a  day. 
and  makes  it  a  crime  if  such  person  is  al- 
lowed to  work  for  five  minutes  at  a  time 
other  than  as  stated  in  the  notice.  But  if 
we  might  imagine  that  an  employer  would 
BO  enlarge  the  restrictions  of  the  statute, 
or  be  charged  with  violating  it  if  lie  did. 
we  yet  must  remember  that,  as  it  was  com- 
petent for  the  state  to  restrict  the  hours 
of  employment,  it  is  also  competent  for 
the  state  to  provide  administrative  means 
against  evasion  of  the  restriction.  Chicago, 
B.  k  Q.  R.  Co.  V.  McGuirc,  210  U.  S.  540.  5S 
L.  ed.  328,  81  Sup.  Ct.  Rep.  250:  Bt.  John 
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T.  N«w  York,  201  U.  S.  933,  fiO  L.  ed.  SlHt,  Rod  the  aMBition  u  not  denied.    There  U. 

St   Sup.   Ct.   Rep.    BS4,   6   Ann.   Cu,    909.  therefore,   nothing   tangible   ia  the  eonten- 

Keither   the  wisdom    nor   the   legality   of  tion.    Bcsidei,  it  has  no  jiutificatlon  in  the 

Auch  meana  can  be  judged  by  extreme  in-  opinioD  of  the  aupreme  judicial  court. 

vtancCB  of  their  operation.     The   provision  Judgment  afflrmed. 
-of  i  4S  cannot  be  pronounced  arbitrary.    Ai 

■aid    by    the   aupreme    judicial   court,    the  , 

statute  "requirea  the  hours  of  labor  to  be 

stipulated  in  advance,  and  then  to  be  fol-  ,___,    ,„„„„„„,     „,■,.,„.„     .    ,.,..„.„ 

10^^  until  a  change  U  mad.     It  doe.  not  f-^JLrArSA^'N^^ion'a.Trig 

Ay  It.  term.  eaUb  ish  a  schedule  of  hour..  Company,  and  American  Surety  Company 

Thifl  111  left  to  the  free  action  of  the  partiea.  „,  jf^  'yj^it^  pyg^  {„  b^,.^      '           '^' 

Nor  does  it  in  the  sections  now  under  con-  v. 

sideration  rettrict  the  right  to  labor  to  any  IVOLUB   B,   WEST. 
particular  houn.     See  Pi-ople  v.  Williams, 

isa  N.   Y.   13],  12  L.R.A.(N.S.)    1130,  121  ,g^  s.  C.  Reporter's  ed.  882-M3.) 
Am.  St.  Kep.  854,  81   N.   E.  77B,  IZ  Ann. 

-Cas.  708.    It  dimply  makes  imperative  strict  Error   to  atot«  court  -  Federal  qnes- 

obsrrvance   of   any   one   table   of   hours   of  tion  —  decision  on  Inda. 

lalior  while  it  remains  posted.  A  decision  of  a  state  court  having  aub- 

"The  end  of  the  statute  is  the  protection  stantial    support    in    the    record    that    the 

ol  women  within  constitutional  limito,  and  pleadings    and    evidence    in   an    action   for 

■  he   requirement  that  the   hours  posted   in  death   against   an    interstate   railway   com- 

the  notice  shall  be  followed  is  a  means  to  Pf"?  ''•"""'«t"te  that  the  deceaaed  was  in 

[681]    eifcctuate    the    attainment    of   that  IL'^J^U'ra^wr/rmpryr^d^fuS 

«nd."     [210  Mass.  304,  97  N.  E.  387,  Ann.  therefore  the  defendant's  iSibility  was  not 

'Cat,  I012D,  388.]  In  other  words,  the  pur-  controlled   by   the   Federal   employers'   lia- 

pose  of  the  posting  of  the  hours  of  labor  is  to  bility  act  of  April  22,  1008   (35  Stat,  at  U 

secure   certainty   in   the   obSFrvance   of   tbu  65,  cbap.  149,  U.  S.  Comp.  Stat.  Supp.  1011, 

law,  and   to  prevent  the  defeat  or  circuiu-  P-  1322),  involves  no  denial  of  any  asaert«d 

vention  of  its  purpose  by  artful   practices.  1.^"'}  ^JS*'*'  and  ii  not  reviewable  in  tb« 

tively  made  by  plaintiff  in  error  that  the  l.^aa   laett-ieoo.  2llt-2\ioS,  la  Digest  Sup. 
statute  offends  tlie  equal  protection  clause  ^-  l**^-! 
■of   the   Wth   Amendment.      It   will   be   oh-  .j,      ^no  i 
aerved  that  g  48  provide*  that  the  printed  '""•  """"^ 
form   of  the  "notice   shall   be  provided   by 
the  chief   of   the  district   police,   after   ap- 
proval by  the  attorney  general."    And  coun- 
sel  sav;      "It    it   be   claimed   that   such   a  ._ ..  ^n-nnn  »     .i.     d                <i     _..     •  ^l 

_„,.„„■ .  fl„,  K» A  K„  .k=  .**.,.  JN  ERROR  to  the  Supreme  Court  of  th« 

notice  must  ilrst  be  approved  by  toe  attor-  In,,       .   ™  ,  i           .           ,             ,    i 

_.„  .,o„=..i  „»  *i,~  .toil   „.,,  ™i-  I.  »i,o*  -■-    state  of  Oklahoma  to  review  a  iudg- 

ney  general  ol  the  state,  our  reply  Is  tnat  ,       ...       _,         .         ..          ^      1  Ic 

..'      ,11                n,      <    _      I.  11    k  ment   which    affirmed   a    judgment   of   the 

-the    statute    says    the   form    Bball    be    ap-  ^.  ,  .  ,   „       .    ,      .,          '.   ,^ ■,...,  ni 

A     I,   .  ■«  ■*  ■    t-ij  .u  I  .!.»     ..  — ii.  District  Court  for  the  Third  Judteial  Dit- 

Tiroved ;  but  if  it  is  held  that  the  attomer  .....-.,..,             ...   ....  ■ 

,   ■     .                     ..             i_        I  ,_  trict  in  tnst  state  in  favor  of  plaintiff  In 

general  is  to  approve  the  number  of  hours,    '^ 

and  that  the  attorney  general  may  say  what  Note.— On   the  general   subject  of   writa 

the  number  of  hours  shall  be,  then  he  could  of  error  from  United  States  Supreme  Court 

-approve  or  disapprove  different  notices  stat-  t-  state  courts — see  notes  to  Martin  T.  Huat- 

ing  different  numbers  of  hours  of  employ-  er,  4  L.  ed.  U.  S.  97;   Hamblin  v,  Weatera 

ment   by   different   employers.     This  seems  Laml  Co.  .37  L.  ed.  U.  S.  287;  Re  Buchannn, 

to  US  to  be  a  violation  of  the  14th  Amend-  ^  ]^  ^-  "■  8-  8M:  """1  Kipley  t.  Illinoi.. 

ment.   as   denying   equal   protection   of   the  ^^  ^^^^  adjudicitions  of  state  court,  eu 

'*"'  be  brought  up  for  review  in  the  Suprune 

And  again  counsel  say,  aa  a  .peciflcation  Court  of  the  United  SUtea  by  writ  of^ error 

-of  the  unreasonableness  of  the  atatute  a.  to  thoM  courts — see  note  to  Apex  Ttaaxp. 

an  eiercise  of  the  police  power  of  the  sUte:  Co.  v.  Oarbade,  82  L.R.A.  fil3. 

-"By  approval  of  different  Khedulea  by  the  On  how  and  when  queationa  mn.t  be  ralswl 

•ttorney  general,  the  law  may  operate  un-  "*   decided   in  *  sUte  court  ta  order  to 

-equally    in    different    employment.."      This  »^*  •  <*?«  for  a  "^^  ?',,«7*''  'r™_"|« 

...        1-       ■     u      J         .1.     «ii..-     ti,.*  1.  Supreme   Court   of   the   United   StatM — we 

.opposition  IS  based  on  the  other;  that  is,  ^^^    ^^  y^^^^l  l.  i„.  Co.  t.  McGrew,  flS 

that  something  else  than  the  form  of  noti--e  [, }{ ^  33 

i.  to  be  prescribed  by  the  attorney  general.  Qn  review  ol  questions  of  fact  on  writ  of 

But  counsel  assert  that  it  is  the  form  only  error  to  a  state  court — aee  note  to  Smiliy  t. 

vhieh  the  attorner  general  is  to  approve,  Kansas,  40  L.  ed.  U.  8.  MA. 

••  I-  "■  , mCoogk-    "• 
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M  action  for  death.  DlunlMcd  for  want 
of  JuTbdiction. 

See  Hune  cue  below,  38  Okla.  5S1,  lU 
pKc.  666. 

Tha  facta  it  aUted  In  the  (pinion. 

Ur.  W.  R.  Allen  argned  the  cauae,  and, 
with  Ueian.  Clifford  L.  Jadcaon  and  Joseph 
U.  BT7I0I1,  filed  a  brief  for  plalntiffa  in  n- 

Thia  court  wiil  examine  the  entire  record, 
including  tbe  eridcmce,  to  determine  whether 
what  purporta  to  Im  a  finding  npon  queetiona 
of  fact  bj  the  highest  state  court  is  ao 
volved  with  and  dependent  upon  questions 
of  law  aa  to  be  in  aubstance  and  effect  a 
deciaion  of  tbe  latter,  and  if  ao,  whether 
such  queationa  of  law,  being  Federal  in 
character,  were  properlj  decided. 

St.  Louis,  I.  M.  4  8.  R.  Co.  v.  McWhirter, 
22B  U.  S.  286,  57  L.  ed.  1179,  33  Sup.  Ct. 
Rep.  668;  Southern  P.  R.  Co.  v.  Schuyler, 
227  U.  S.  SOI,  67  L.  ed.  662,  43  L.RA.(N.8.) 
Ml,  33  Sup.  Ct.  Rep.  277;  Kanaaa  City 
Boutheni  R.  Co.  t.  C.  H.  Albera  Commiaalon 
Co.  223  U.  S.  673,  60  L.  ed.  666,  32  Sup.  Ct. 
Rep.  316:  Creswill  v.  Grand  Lodge,  K.  P. 
22B  U.  S.  246,  66  L.  ed.  1074,  32  Sup.  Ct 
Rep.  S22i  Washington  ei  reL  Oregon  R.  & 
Nav.  Co.  T.  Fairchild,  224  U.  S.  610,  06 
L.  ed.  863,  32  Sup.  Ct  Rep.  636;  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids,  223 
U.  S.  S66,  66  L.  ed.  694,  32  Bop.  Ct.  Sep. 
SSO;  Graham  v.  Gill,  223  U.  S.  843,  66  L. 
ed.  G66,  32  Sup.  Ct  Rep.  39S;  St  Louia,  I. 
M.  A  S.  R.  Co.  T.  Taylor,  210  U.  S.  28],  62 
L.  ed.  1061,  21  Am.  Heg.  Bep.  464,  28  Sup. 
Ct  Rep.  616. 

At  the  close  of  the  eridence,  a  motion  was 
made  by  counsel  for  the  railway  company 
for  the  court  to  instmet  a  verdict  in  ita 
favor.  This  request  for  an  Instructed  ver- 
dict is  in  itself  sufficient,  under  the  decisions 
of  thia  court,  to  present  the  Federal  ques- 
tion. 

St  LoBia,  I.  H.  A  8.  R.  Co.  v.  HcWhirter, 
supra;  St  Lonia,  8.  F.  A  T.  R.  Co.  v.  Seelc, 
229  U.  S.  16«,  67  L.  ed.  1129,  33  Sup.  Ct. 
Rep.  661. 

It  was  alleged  by  the  defendant  in  error 
in  her  pleadings  that  tbe  deoeased  was  an 
employee  of  the  railway  company,  and  thia 
fact  waa  admitted  by  the  pleadings  of  the 
railway  company, 

,UiaaourI,  K.  A  T.  R.  Co.  v.  Reaajr,  SS 
Tex.  Civ.  App.  302,  68  8.  W.  332. 

The  evidence  introdnced  is  the  controlling 
feature  In  determining  whether  tbe  case  ia 
esie  within  tbe  Federal  statute,  rather  than 
tbe  pleadinga. 

St.  Louia,  8.  F.  A  T.  R.  Co.  v.  Seale, 
■npra. 

Tbe  evidence  conclnsively  ahowa  ttiat  the 
dcecaaed  waa  an  amployee  of  tke  raihnij 
Tt« 


company,  and  the  record  likewiae  ahowa  that 
aneh  waa  the  understanding  of  the  trial 
eourt  and  of  all  parties. 

Missouri,  K.  A  T.  R.  Co.  v.  BUlack,  10» 
Tex.  206,  147  8.  W.  669;  Vary  v.  Burling- 
ton, C.  R.  A  M.  R.  Co.  42  Iowa,  246;  Oliver 
V.  Northern  P.  R.  Co.  106  Fed.  436;  Ringue 
V.  Orison  Coal  A  Kav.  Co.  44  Or.  407.  7fr 
Pac  703;  Rummell  t.  Dilworth,  P.  A  Co. 
Ill  Pa.  343,  2  Atl.  356,  363;  Qoodrich  v. 
Kansaa  City,  C.  A  S.  R-  Co.  162  Uo.  222,  63 
8.  W.  B17. 

Hr.  Charles  H,  Taylor  argued  the  cause, 
and,  with  Messrs.  Benjamin  Martin,  Jr., 
S.  Grant  HarrU,  and  Thomaa  D.  O'Brien, 
filed  a  brief  for  defendant  in  error: 

On  writ  of  error  to  the  highest  court  of  a 
state,  nothing  is  removed  tor  re-eicamination 
in  this  court  but  questions  of  law  arising 
upon  tbe  record;  and  the  findings  of  fact 
made  by  tbe  supreme  court  of  the  state  will 
be  tbe  basis  of  the  decision  of  this  court. 

Thayer  v.  Spratt,  189  U.  B.  346,  347,  47 
L.  ed.  845,  846,  23  Sup.  Ct  Rep.  676;  Telhi- 
rlde  Power  Transmission  Co.  v.  Rio  Grande 
Western  R.  Co.  176  U.  S.  639,  647,  44  L.  ed. 
30G,  308,  20  Sup.  Ct.  Rep.  246;  Craiy  v. 
Devlin,  164  U.  S.  619,  23  L.  ed.  610,  14 
Sup.  Ct.  Rep.  1199;  Wood  v.  Chesborough, 
228  U.  S.  672,  676,  67  L.  ed.  1018.  1020,  33 
Sup.  Ct,  Rep.  706;  Waters- Pierce  Oil  Co.  v. 
Texas,  212  U.  8.  86,  97,  63  L.  ed.  417,  424, 
29  Sup.  Ct.  Rep.  220;  Chrisman  v.  Miller. 
197  U.  S.  313,  319,  49  L.  ed.  770,  772,  26 
Sup.  Ct.  R»p.  468;  Vandslla  R.  Co.  v.  In- 
diana, 207  U.  S.  3.19,  367,  G2  L.  ed.  246, 
248,  2S  Sup.  Ct.  Rep.  130;  Kerfoot  v.  Farm- 
er's A  M.  Bank,  21B  U.  8.  281,  288,  64 
L.  ed.  1042,  1043,  31  Bap.  Ct.  Rep.  14: 
Mammoth  Uin.  Co.  v.  Grand  Central  Min. 
Co.  213  U.  S.  72,  77,  63  L.  ed.  702.  706,  2!> 
Sup.  Ct.  Rep.  413 ;  Delmar  Jockey  Club  v. 
Missouri,  210  U.  S.  324,  335,  52  L.  ed.  1030, 
1084,  28  Sup.  Ct  Rep.  732;  Clipper  Min. 
Co.  V.  Eli  Min.  A  Land  Co-  194  U.  S.  220, 
222,  4B  L.  ed.  B44,  948,  24  Sup.  Ct.  Rep.  632: 
Hedriek  v.  Atebison,  T.  A  S.  F.  R.  Co.  167 
U.  S.  673,  677,  42  L.  ed.  320,  321,  17  Sup. 
Ct  Rep.  922;  Egan  v.  Hart,  166  U.  S.  188, 
]89,  41  L.  ed.  Q80,  681,  17  Sup.  Ct.  Sep. 
300;  Dower  v.  Richards,  161  U.  S.  658,  S63, 
38  L.  ed.  306,  307,  14  Sup.  Ot.  Rep.  452,  17 
Mor.  Min.  Rep.  T04. 

If  no  Federal  queatioa  were  presented  for 
decision  in  tbe  state  court  or  if  the  deciaion 
of  the  Federal  question  presented  waa  nn- 
neceeaary  to  the  determination  of  the  case, 
or  if  it  was  not  actually  decided,  or  If  it 
appeared  that  tbe  judgment  aa  rendered 
could  have  been  given  without  deciding  tbe 
Federal  question,  tbe  Supreme  Court  baa  no 
Jurisdiction  to  review  the  deeidon  of  the 
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■tate  court.  Id  auoh  mm*,  the  writ  of  UTOr 
Aimld  be  diimiswd. 

Vud«lia  B.  Co.  t.  Indiana,  207  U.  S.  36S, 
W8.  68  L.  cd.  246,  240,  28  Sup.  Ct.  Rep. 
130;  Miuouri  P.  R.  Co.  v.  Bitzgerald,  100 
V.  8.  fiSe,  670,  40  L.  cd.  636,  S40,  IB  Sup. 
Ct.  Rep.  S89;  Seaboard  Air  Line  R.  Co.  t. 
Duvall,  2£5  U.  S.  477,  487,  56  L.  ed.  1171, 
1176,  32  Sup.  Ct.  Rep.  700;  Johnaon  *. 
Biak,  137  U.  8.  300,  307,  34  L.  ed.  683,  660, 

11  Sup.  Ct  Rep.  Ill;  DeSauamre  v.  Gail- 
lard,  127  U.  S.  21S,  32  L.  ed.  120,  8  Sup.  Ct. 
Bep.  10C3;  New  Orleans  t.  New  Urleana 
Waterworks  Co.  142  U.  S.  70,  84,  3G  L.  ed. 
S43,  044,  IS  bup.  Ct.  Rpp.  142;  O'Nell  t. 
Vermont,  144  U.  8.  323,  336,  36  L.  ed.  450, 
4G7,  12  Sup.  Ct.  Bep.  693;  Northern  P.  R. 
Co.  V.  E11U,  144  U.  8.  458,  36  L.  ed.  004,  12 
Sup.  Ct.  Rep.  724;  Davidson  t.  Connelly, 
164  U.  S.  580,  38  L.  ed.  1088,  14  Sup.  Ct. 
Bep.  1200;  EustU  v.  Bollee,  150  U.  S.  361, 
37  L.  ed.  1111,  14  Sup.  a.  Bep.  131;  Cook 
C«unt.v  T.  Calumet  &  C.  Canal  t  Dock  Co. 
138  U.  S.  035  34  L.  ed.  IIIO,  11  Sup.  Ct, 
Rep.  435;  Sarward  v.  Denn;,  15S  U.  S.  180, 
183,  184,  Sa  L.  ed.  041-043,  15  Sup.  Ct 
Kep.  777. 

It  the  Federal  question  was  raised  In  the 
state  court  jet,  if  the  case  was  decided  on 
grounde  broad  enough  in  themselves  to  sus- 
tain the  judgment  without  reference  to  the 
Federal  question,  the  Supreme  Court  will 
not  entertain  jurisdiction. 

Connecticut  ex  rel.  New  York  &  N.  E.  R. 
Co.  V.  Woodruff,  163  U.  S.  680,  38  L.  ed. 
6S9,  14  Sup.  Ct.  Rep.  970;  Sherman  t.  Grin- 
neli,  144  U.  S.  1S8,  202,  30  L.  ed.  403,  40G, 

12  Sup.  Ct.  Bep.  574. 

It  has  been  held,  it  is  true,  hj  this  court, 
that  where  a  finding  of  fact  of  a  state  su- 
preme court  which  has  the  effect  of  denying 
■  Federal  question,  has  no  support  whatever 
In  the  record,  or  where  a  conclusion  of  a 
■tat«  supreme  court  is  based  upon  facts  in 
the  record  which  will  not,  under  anj  rea- 
sonable construction,  support  the  conclusion 
of  the  state  supremb  coiul,  then  this  court 
may  still  entertain  jurisdiction. 

St  Louis,  8.  F.  i  T.  R.  Co.  v.  Sealc,  229 
U.  8.  160,  67  L.  ed.  1129,  33  Sup.  Ct  Rep. 
«S1. 

But  It  has  nerer  been  held  by  this  court 
that  where  the  findings  of  fact  of  a  slate 
■npreme  court  (In  effect,  denying  the  exist- 
ence of  a  Federal  question,  and  hence  the 
jurisdiction  of  this  court)  have  any  support 
in  the  reaord,  under  any  reasonable  construc- 
tion of  the  pleadings  and  the  evidence  upon 
which  the  findings  of  fact  are  based,  such 
ladings  can  be  questioned  by  tills  court  by 
writ  of  error. 

A  motion  to  dismiss  will  be  grsnted  where 
tt  appears  on  the  face  of  the  opinion,  when 
It  forms  a  part  of  the  record,  that  the  de- 
ta  Ii.  ed. 


ciaion  ol  the  state  supreme  court  did  not 
rest  on  a  Federal  question. 

Joelca  V.  Helena,  116  U.  S.  28S,  29  L.  ed. 
392,  0  Sup.  Ct  Rep.  39;  Kreiger  v.  Shelby 
R.  Co.  125  U.  S,  39,  44,  31  L.  ed.  076,  077, 

8  Sup.  Ct.  Bep.  762. 

But  aosnming  that  the  opinions  of  the 
highest  court  of  the  state  of  Oklahoma  do 
not  show  conclusively  on  their  face  that  the 
findings  of  fact  as  therein  made  with  re- 
spect to  tiie  employment  of  West  are  sup- 
ported by  the  record,  nevertheless,  this 
court,  on  motion  to  dismiss  the  writ  of 
error  or  affirm  the  judgment  will  look  to 
the  pleadings  and  evidence  suHelently  to 
ascertain  if  the  findings  ol  fact  of  the  state 
supreme  court  in  that  regard  are  supported. 

Egan  v.  Hart,  166  U.  S.  189,  41  L.  ed.  OBO, 
17  Sup.  Ct.  Rep.  300;  Vsndalia  B.  Co.  t. 
Indiana,  207  U.  8.  367,  62  L.  ed.  248,  28 
Sup.  Ct.  Bep.  130. 

The  petition  in  the  caae  at  bar  cannot 
be  construed  to  allege  any  employment  of 
West  the  express  messenger,  by  the  rail- 
road company. 

Missouri,  K.  k  T.  B.  Co.  t.  Blalack,  105 
Tex.  296,  147  S.  W.  660. 

Under  tbe  allegstions  of  plaintiff  in  error. 
West,  so  far  bs  the  railroad  company  was 
concerned,  was  a  passenger. 

Ibid.;   Fordyee  v.  Jackson,  50  Ark.  S94, 

20  S.  W.  528,  607;  Brewer  v.  New  York.  L. 
E,  ft  W.  R.  Co.  124  N.  Y.  59,  11  L.B.A.  4BS. 

21  Am.  St  Bep.  047,  26  N.  E.  3^4;  Yoemann 
V.  Contra  CosU  Stesm  NaT.  Co.  44  Cal.  71, 

9  Am.  Neg.  Cas.  78;  Blair  v.  Erie  B.  Co.  66 
N.  Y.  313,  23  Am.  Rep.  65;  Jennings  v. 
Orand  Trunk  B.  Co.  1G  Ont.  App.  Rep.  477; 
Poulkes  V.  Metropolitan  Di^t.  R.  Co.  L.  R. 
6  C.  P.  Div.  167,  49  L.  J.  C.  P.  N.  S.  301, 
42  L.  T.  N.  8.  346,  28  Week.  Rep.  326; 
Southern  B.  Co.  t.  Harrington,  166  Ain.  030, 
139  Am.  St  Bep.  GO,  52  So.  67;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Wilson,  79  Tei.  371,  11  L.R.A. 
486,  23  Am.  St  Rep.  345,  Ifi  8.  W.  280; 
Davis  V.  Chesapeake  A  O.  R.  Co.  122  Ky. 
G2S,  5  L.R.A.(N.8.)  458.  121  Am.  St.  Rep. 
481,  92  S.  W.  339,  12  Ann,  Cas,  723;  Voight 
V.  Baltimore  k  0.  8.  W.  R.  Co,  79  Fed.  OflO: 
Prince  v.  International  k  Q.  N.  B.  L'o.  64 
Tex.  144;  Collett  v.  London  k  N,  W.  R.  Co. 

10  Q.  B.  B84,  20  L.  J.  Q.  B.  N.  S.  411,  15 
Jur.  1053;  QcTeland,  C,  C.  k  St.  L.  S.  Co. 
T.  Eetcham,  133  Ind.  340,  19  L.B.A.  330,  36 
Am.  St  Rep,  560,  33  N.  E.  110;  Jones  v. 
St  Louis  S.  W.  R.  Co.  126  Mo.  600,  26 
L.R.A.  718,  46  Am,  St  Rep.  614,  28  8.  W. 
883. 

The  mere  fact  that  West  might  have  been 
termed  "a  joint  express  messenger  and  bag- 
man," and  Uiat  he  did  the  work  of 
both  companies,  clearly  is  not  proof  of  em- 
ployment by  the  railroad  company,  nor  is 
it  inconsistent  with  the  allegation  of  the 
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railroad  company  tbat,  in  handling  the 
pauenger  baggage.  West  was  doing  so  "un- 
der and  1)7  virtue  of  his  employment  by  tbc 
American  Eipreaa  Company." 

MiBsquTi,  K.  &  T.  R.  Co.  v.  Blalack,  supra. 

[683]  Mr.  Juatiea  McKeniui  delivered 
tbe  opinion  of  the  court: 

Action  for  damages,  brought  by  defendant 
in  error  against  plaintiff  in  error  (herein 
called  the  railway  compaa;)  for  the  death 
of  WDliam  B.  West,  husband  of  tbe  defend- 
ant in  error,  caused  by  the  collision  of  two 
trains  of  the  railway  company.  The  case 
was  tried  to  a  jury  and  resulted  in  a  ver- 
dict and  judgment  for  defendant  in  error 
Id  tbe  sum  of  116,000.  Tbe  judgment  was 
affirmed  by  the  supreme  court  of  the  state, 
and  error  waa  prosecuted  from  this  court. 

There  is  no  dispute  about  the  collision, 
tlie  cause  of  it,  or  that  it  resulted  in  the 
death  of  the  deceased.  He  and  tbe  plaintiff 
below  were  residents  of  Kansas,  and  she 
brought  tbe  suit,  as  she  allied  in  her  com- 
plaint, as  his  widow,  and  for  tbe  benefit  of 
herself  as  auch  widow  and  their  tbree  minor 
children.  No  personal  representative  of 
his  fstate  was  appointed. 

She  alleged  that  the  deceased  at  the  time 
of  his  deatli  was  employed  by  the  American 
ElLpresB  Company  aa  express  messentier  up- 
on the  expreaa  cars  operated  by  the  rail- 
way coniiiany  over  its  line  of  railroad  from 
Parson*,  Kansas,  through  the  state  of  Ok- 
lahoma, to  points  in  tbe  slate  of  Texas. 
Tlist  in  addition  to  his  duties  as  express 
messenger  be  was  also  engaged  in  handling 
passenger  baggage  upon  the  express  cars 
of  the  railway  company.  The  plaintiff  then 
alleged  the  deceased  came  to  his  death  in  tbe 
course  of  his  employment  while  riding  in 
the  express  car,  by  reason  of  a  head-on  col- 
lision of  the  train  with  a  freight  train  be- 
tween certain  stations  in  Oklahoma. 

A  demurrer  was  filed  which  attacked  the 
l^al  capacity  of  the  plaintiff'  to  sue  for 
her  minor  children,  and  tbe  sufficiency  of 
tlie  complaint,  and  alleged  as  well  that 
tliere  was  a  defect  of  parties.  The  demur- 
rer was  overruled,  and  the  case  put  at  final 
issue  by  a  third  amended  answer  [684] 
[amended  again  at  the  trial)  filed  by  tbe 
railway  company.  It  denied  negligence  on 
Its  part,  and  alleged  negligence  on  tbe  part 
of  the  deceased,  and  tbat  it  was  engaged  in 
moving  interstate  commerce.  It  alleged  also 
that  Uie  deceased  had  made  application  to 
the' American  Express  Company  at  Parsons, 
Kansas,  lor  a  position  as  a  driver  of  one 
of  ita  wagons,  and  was  engsged  by  the  ex- 
press company  in  pursuance  of  a  written 
application  <eopy  of  which  was  attached  to 
the  answer),  that  he  was  employed  by  tbe 
vcprcs*  company   (a  copy  of  tlM  contract 


being  attached  to  the  answer),  and  in  con- 
sideration of  his  employment  he  assumed 
all  risk  of  accident  and  injury  which  he 
should  meet  with  or  sustain  in  the  course 
of  his  employment,  whether  occasioned  by 
or  resulting  from  tbe  gross  or  other  negli' 
gence  of  any  corporation  or  person  engaged 
in  any  manner  in  operating  any  railroad  or 
vessel  or  vehicle,  or  of  any  employee  of  any 
such  eorpoTstion  or  person,  or  otherwise, 
and  whether  resulting  in  his  duath  or  other- 
wise. That  in  case  of  injury  be  would  at 
once  and  without  demand  execute  and  de- 
liver a  good  and  sufficient  release  of  all 
claims,  demands,  and  causes  of  action  aris- 
ing out  of  such  injury,  or  connected  witli  or 
resulting  therefrom.  That  by  the  terms  of 
his  contract  he  ratified  all  agreements  made 
hy  the  express  company  and  any  such  cor- 
poration or  person  that  its  employees  should 
have  no  cause  of  action  for  injuries  sus- 
tained in  the  course  of  their  employment, 
and  agreed  to  be  hound  by  auch  agreements 
as  though  he  were  a  party  thereto,  ami 
autborixed  the  express  company  to  contract 
for  him  that  neither  lie  nor  any  of  ^  ■'  per- 
sonal representatives,  nor  any  person  claim- 
ing under  him,  should  claim  compensation 
because  of  injury  sustained  by  him,  wheth- 
er resulting  from  grosa  or  other  negligence 
of  sucli  corporations,  persona,  or  employee*. 
Tbat  such  contract  should  enure  to  the  bene- 
fit of  any  corporation  or  person  over  whose 
railroads  or  steamboat  lines  the  express 
company  should  forward  merchandise.  [68S) 
and  this  in  consideration  of  his  employment 
by  the  express  company.  That  in  pursuance 
of  his  contract  of  employment  by  tbe  ex- 
press company  he  was  in  the  express  car  of 
the  railway  company,  and  that  he  was  barred 
from  maintaining  tlie  action. 

Th«  answer  concluded  with  tbe  following 
paragraph : 

"Further  answering,  defendant  admits 
that  at  and  prior  to  the  death  of  said  Wil- 
liam B.  West,  deceased,  he  was  employed  by 
the  American  Express  Company  as  express 
messenger  upon  the  express  ears  operated 
by  tbe  defendant  rsilway  company  over  its 
line    of    road      .      .  and    admits    that 

the  decessed,  William  B.  West,  in  addition 
to  his  employment  as  express  messenger  by 
the  said  American  Express  Company,  was 
also  engaged  in  handling  passenger  baggage 
upon  the  express  car  of  said  defendant  rail- 
way company,  and  ...  in  performing 
said  duties  in  handling  said  baggage  was  do- 
ing so  under  and  by  virtue  of  bis  said  em- 
ployment by  tbe  said  American  Express 
Company,  and  that  such  handling  of  such 
baggage  by  said  West  was  for  and  in  behalf 
of  and  under  the  direction  of  said  railway 
company." 

Defendant  in  error  filed  a  reply  to  tba 
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answer  in  wbich  she  sffirmecl  the  allcgationi 
of  tier  coinpUint  uid  denied  those  tit  the 
uuwer,  and  alleged  beiidea  that  at  tlie 
time  the  contracts  set  out  In  the  answer 
were  mud*  and  ever  since  the  statutes  of 
KinsaH  provided  as  follows: 

"TJiat  railroads  in  this  sUt«  shall  be  li- 
able for  all  damages  done  to  persons  or 
property  wLuii  done  fn  consequence  of  any 
neglect  on  tlie  part  of  the  railroad  companj. 

"Every  railroad  company  organized  and 
doing  busineu  in  the  state  of  Kansas  shall 
be  liable  for  all  damages  done  to  any 
pkiyee  of  such  company  in  consequence  of 
anj  n<^ligence  of  its  agents,  or  by  any  mia- 
inanagemeiit  of  its  engineers  or  other  em- 
ployees, to  any  person  sustaining  such  dam- 
age. Provided  that  notice  in  writing  that 
an  injury  [Q86]  has  been  sustained,  stating 
the  time  and  place  thereof,  shall  have  been 
given  by  or  on  behalf  of  the  person  injured 
to  such  railroad  company  within  eight 
months  after  the  occurrence  of  the  injury." 

A  demurrer  to  the  reply  was  overn 

The  simple  question  which  is  presented 
here  is  whether  the  deceased  was  employed 
at  the  time  of  hie  death  by  the  railway 
rum  ;iuy  or  by  the  Amrrlran  Kxpreas  Com- 
pany. On  those  alternates  depends  the 
jurisdiction  of  this  court;  and  defendc 
in  error,  anxerting  that  such  employment 
was  a  question  of  fact  decided  by  the  state 
courts  against  the  railway  company,  makes 
a  motion  to  dismiss  the  writ  of  error. 

There  were  two  opinions  delivered  by  the 
supreme  court  of  the  state.  In  its  first 
opinion  the  court  said  that  the  railway 
company  contended  that  the  defcndant'i 
ability  was  controlled  by  the  "employers' 
liability  act"  [S6  SUt.  at  L.  6.'>,  chap.  149, 
D.  8.  Comp.  Btat.  Bupp.  1911,  p.  1322]) 
but  the  court,  after  quoting  its  provisions, 
decided  that  tbe  pleadings  and  evidence 
demonstrated  that  the  deceased  was  in 
employment  of  the  American  Express  C 
pany  at  the  time  of  his  death,  and  that 
therefore  the  national  act  did  not  apply. 
Tbe  court  also  noticed  the  other  rulings 
which  were  called  to  its  attention;  among 
others,  one  based  on  the  action  of  tbe  trial 
court  refusing  to  admit  in  evidence  tbo 
ccmtraeta  attached  to  the  answer.  The 
court  declined  to  consider  the  latter  ruling, 
holding  that,  under  the  practice  of  the  court, 
tlw  error  was  not  properly  before  it  for  re- 
view, and  for  the  further  reason  that  in  the 
brief  and  argument  of  the  railway  company 
the  ruling  was  "not  attempted  to  be  Insist- 
ed upon  or  urged  as  error,"  citing  Noble 
Stete  Bank  v.  Haskell,  22  Okla.  4S.  B7  Pac. 
no.  And  the  court  said  tbe  omission  could 
not  be  cured  by  a  reply  brief  when  the  same 
was  not  predicated  upon  a  specification  of 
error,  permission  not  having  been  first  ob- 
•S  Ij.  cd. 


tained  for  tbe  purpose  of  amending  the 
specifications  of  error. 

[687]  The  court  was  also  of  opinion  that 
the  contract  of  the  deceased  bj  which,  it 
waa  contended,  be  assumed  the  riak  of  in- 
juries, and  released  all  rights  of  action  for 
them,  was  "void  as  against  public  policy,  on 
account  of  being  in  contravention  of  the  lawa 
of  the  state  of  Kansas,  and  against  the  pub- 
lie  policy"  of  Oklahoma. 

Tbe  second  opinion  was  delivered  upon  a 
[Ktition  for  rehearing  in  which  the  rail- 
way company  earnestly  combated  tbe  con- 
elusions  of  the  court,  expressed  in  the  first 
opinion,  repeated  its  contentions,  and  in- 
sisted that  tbe  ease  was  tried  on  tlie  theory 
that  tbe  issue  made  by  the  pleadings  waa 
whether  the  deceased  was  an  employee  of 
the  railway  company,  and  that  the  evidence 
showed  that  he  was  such  employee.  Tbe 
court  rejected  the  contentions  and  decided 
that  the  pleadings  alleged,  and  the  evidence 
was  consistent  with  the  allegation,  that 
West  was  employed  by  tbe  express  company. 

There  is,  tliercfore,  a  sharp  antagonism 
between  the  views  of  tbe  court  and  of  the 
railway  company,  and  yet  there  is  not  much 
dispute  over  tbe  elements  of  the  controversy, 
but    rather   in    the    inferences    from    tln.-m. 

Tbe  essential  facts  pleaded  we  have  given. 
The  allegation  of  the  complaint  is  that 
West,  "at  and  prior  to  the  time"  of  his 
death,  "was  employed  by  the  American  Ex- 
press Company  as  express  messenger  upon 
the  express  cars  operated  by  said  defendant 
company,"  and  "that  in  addition  to  his 
duties  and  employment  as  messenger"  he 
was  "also  engaged  in  handling  passenger 
baggage  upon"  such  ears,  and  "in  the  course 
of  his  employment/  .  .  .  was  riding  in 
one  of  the  express  cars"  of  ths  railway  com- 
pany. Tbe  direct  averment,  therefore,  is 
that  West  was  employed  by  the  express 
company,  and  that  he  handled  ba^jgage  and 
riding  in  tlie  express  cars  in  the  course 
of  this  employment  and  as  part  of  its  du- 
A  relation  with  the  railway  company 
t  is  true,  averred.  He  handled  its  bag- 
gage and  rode  in  its  cars.  But  this  did  not 
[688]  make  him  its  employee.  If  he  was, 
such  is  not  disclosed  by  the  complaint,  nor  is 
it  alleged  in  tbe  answer  of  the  railway  com- 
pany. Indeed,  his  employment  by  tbe  ex- 
press company  is  emphasised  by  tlic  con- 
tracts attached  to  the  answer,  and  a  di'fensc 
is  based  upon  them..  It  is  averred  that 
West,  by  tlipsc  contracts,  assiimed  all  tbe 
risks  of  his  employment  by  the  express-com- 
pany, ratifled  the  contracts  of  the  latter, 
authorized  it  in  his  name  to  release  any  de- 
nd  be  might  have  for  injuries,  agreed 
to  be  bound  by  whatever  covenants  the  com- 
pany should  make,  and  that  neither  he  nor 
any  of  bis  personal  representatives  would 
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I  for  injuriea,  whether 
resulting  from  negligence  or  otherwiM. 
These  contracts  are  explicit!]'  averred,  W 
constituting  tlie  conai deration  for  West't 
''emplojment  bj  said  expreoa  compinj;" 
and  it  i*  alleged  that  he  waa  "being  trana- 
ported  b;  this  defendant  ...  in  pur- 
•uance  of  said  contract,  hereinbefore  re- 
ferred to  at  'Exhibit  B,' "  and  "that  plain- 
tiff IB  therefore  now  barred  from  maintajn- 
ing  this  action." 

These  allegations  do  not  deny,  but  rather 
aver,  tlie  employment  of  Wcat  bf  the 
press  company,  and  were  intended  »s  a 
■ecuritj  to  that  company,  and  through  it 
to  any  transportation  company  or  person. 
Their  basis  distinctly  is  that  injury  might 
result  to  West  in  his  employment,  and  they 
were  intended  to  prevent  legal  liability  tor 
it.  Whether  they  had  that  effect  is  not  a 
Federal  question. 

The  railway  company,  however,  contends 
that  the  evidence  conclusively  shows  that 
tlie  deceased  was  an  employee  of  the  rail- 
way  eoQipaay,  and  that  certainly  of  proof  is 
no  doubt  asserted  tor  it  to  countervail  the 
combined  judgments  of  the  jury  and  of  the 
trial  and  supreme  courts.  The  latter  court, 
in  its  second  opinion,  however,  considering 
the  effect  of  the  contracts  between  the  ex- 
press company  and  the  deceased,  and  the 
orol  evidence  upon  which  the  railway  com- 
pany relied,  eaid;  "We  therefore  Snd  with 
tlie  court  below  that  the  pleadings  and  the 
evidence  conclusively  [68B]  show  that  the 
deceased  suffered  the  injuries  that  resulted 
in  his  death  while  he  was  employed  by  the 
express  company,  and  not  while  he  was  em- 
ployed by  the  railway  company  in  interstate 
commerce  within  the  meaning  of  the  Federal 
employers'  liability  act."  The  court  bence 
decided  that  the  action  was  governed  by 
the  statutes  of  Oklahoma. 

What  the  pleadings  alleged  and  what  the 
contracts  showed  we  have  already  adverted 
to.  The  testimony  relied  on  is  that  of  one 
of  the  superintendents  of  the  express  com- 
pany, who,  in  testifying  as  to  the  relation 
between  the  deceased  and  the  railway  com- 
pany, said  that  the  deceased  was  "agent, 
messenger,  and  baggageman,"  and  by  this 
was  meant  that  he  "worked  for  both  com- 
panies," and  that  the  proportion  of  payment 
bj  tlis  companies  was  an  "equal  division." 
That  his  duties  were  that  he  "received  the 
baggage  at  the  stations,  made  a  record  of 
it,  and  put  it  off  at  its  destination  in  the 
same  manner  any  baggageman  did."  The 
witness  further  said  that  the  deceased 
knew  that  be  was  to  handle  the  baggage  of 
the  railway  company  and  act  ae  joint  em- 
ployee of  it  and  the  ekpress  company,  and 
was  "told  to  post  himself  in  the  work  of 
both  companies."  On  croas-examinatioB, 
•00 


however,  the  witneas  testified  that  aD  af 
the  salary  of  the  deceued  "oune  from  the 
express  company."  The  railway  company 
"paid  UB  one  hajf  of  his  salary;  we  drew  a 
bill  against  them  in  his  name  and  the  otber 


Counsel  for  the  railway  company  nrge 
that  the  strength  of  thia  testimony  is  cneh 
that  it  needs  no  reinforcement  from  argu- 
ment, and  they  say  that  it  has  conflnnation 
besides  in  a  circular  letter  addrened  by 
the  superintendent  of  the  express  company 
to  all  of  the  messengers  of  the  cempaigr. 
The  letter,  however,  waa  not  admitted  in 
evidence,  and  no  error  waa  assigned  in  tht 
supreme  court  upon  the  ruling.  We  are  na- 
able,  therefore,  to  consider  it,  notwtthatand- 
ing  counsel's  plaint — often  repeated — that 
[690]  they  were  deceived  by  their  eonoep- 
tion,  justified,  it  is  insisted,  that  the  c 
waa  tried  upon  the  theory  that  the  d 
was  an  employee  of  the  railway  emafmaj. 

This  theory  the  railway  company  m«k« 
a  great  deal  of.  It  constituted  the  baaia  of 
the  petition  for  rehearing,  and,  hy  disre- 
garding it,  it  was  contended  and  ia  con- 
tended, the  court  was  led  into  error.  The 
court,  however,  rejected  the  theory,  deciding 
that  it  waa  not  justified  by  the  pleadings, 
complaint,  or  answer,  nor  by  the  evidence 
in  the  case. 

The  court  grouped  the  contentions  of  the 
railway  company  under  four  heads:  (I) 
Plaintiff  in  the  action  (defendant  in  error 
here)  was  not  the  proper  party  to  main- 
tain the  action:  (2)  error  in  instructions: 
(3)  error  in  excluding  the  three  written 
contracts  attached  to  the  answer;  (4) 
amount  of  damages. 

The   first   contention    is   the  determining 

le,  as  we  have  already  said.  Upon  it  de- 
pends the  Federal  question;  that  is,  whether 
the  laws  of  Oklahoma  controlled  the  action 
or  the  employers'  liability  act.  And  this 
.ly  upon  the  other  question, 
whether  the  deceased  waa  employed  by  the 
railway  company  or  by  the  express  com- 
pany,— a  question  of  fact  found  in  the  first 
instance  by  the  jury  against  the  present 
contention  of  the  railway  company,  and 
sustained  by  the  trial  court  on  motion  for 
a  new  trial,  and  the  supreme  court  in  two 
opiniona. 

The  finding  having  support  in  the  record. 
it  is  contended  that  this  court  cannot  ques- 
tion it,  and  that  tlierefore  the  writ  of  error 
should  be  dismissed.  The  railway  company 
cites  in  resistance  the  case  of  St.  Louis,  I. 
H.  Co.  V.  McWhirter.  229  U.  8. 
205,  ST  L.  ed.  1170,  33  Sup.  Ct  Rep.  8!13. 
and  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Seak. 
156,  S7  L.  ed.  1129,  33  Sup.  Ct 
Rep.  661.  The  cited  cases  are  not  like  the 
at  bar.     In  the  HeWhirter  Caee  ths 
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Ktion  WM  In  azprsu  terms  bftscd 
■tktute  of  the  United  6tait«a, — tha  hourt 
of  Krvice  ut  of  1B07  [34  8Ut  »t  L.  141S, 
chap.  2930,  U.  S.  Comp.  St«t.  Bupp.  1911, 
p.  1321].  It  wu  contended  that 
pleadinga  embraced  u  well  an  action  at 
eommoii  law,  and  that  such  cause  of  action 
waa  lustained  and  was  [691]  broad  enough 
to  support  the  judgment,  irreepeotive  of 
what  may  have  been  decided  conceToing  the 
■tatute  of  the  United  States,  and  a  motion 
to  dismies  waa  made.  The  contention  waa 
rejected  and  the  motion  was  denied.  It  waa 
recognized  that  the  case  coming  from  a 
■tate  court,  the  power  to  reriew  was  con- 
trolled by  Revised  Statute*,  |  709  (U.  S. 
Comp.  Stat.  leOl,  p.  676),  but  it  waa  said, 
.however,  that  "where  in  a  eontrovcrsy  of  a 
purely  Federal  character  the  claim  is  made 
and  denied  that  there  was  no  evidence  tend- 
ing to  show  liability  under  the  Federal  law, 
ouch  ruling,  when  duly  excepted  to,  la  re- 
viewable, because  inherently  involving  the 
operation  and  effect  ol  the  Federal  law." 

In  the  Seale  Case  the  qneetion  was 
whether  the  plaintiff  in  error  in  the  case 
(the  railway  company)  wae  engaged  in  in- 
terstate commerce.  There  was  no  question 
of  the  employment  by  the  railway  company. 
The  state  court  decided  the  question  in  the 
negative,  holding  that  the  evidence  did  not 
bring  the  eaee  within  the  employers'  lia- 
bility act.  The  case  was  brought  here  by 
writ  of  error  and  jurisdiction  entertained 
Kgainit  a  motion  to  diamiss,  and,  after  tx- 
•mining  the  evidence,  we  revened  the  rul- 
ing «t  the  state  court. 

In  the  ease  under  review  the  pleadings 
•tate  a  cause  of  action  under  the  state 
law,  and  there  ia  no  question  of  the  char- 
acter of  the  commerce  in  which  the  rail- 
way company  was  engaged;  the  only  ques- 
tion is  whether  the  deceased  was  its 
OTnpIoyee  or  that  of  the  express  company. 
If  the  answer  to  the  question  depended  upon 
«Tidence,  it  might  be  said  that  the  cited 
ease*  are  the  same  in  principle,  both  the 
fart  of  interstate  commerce  and  the  fact  of 
wnployment  by  the  railway  company  of  the 
deceaeed  being  conditiona  which  would 
bring  the  case  under  the  Federal  enact- 
nient;  or  that  such  employment  waa  one  of 
those  BQbsidiary  or  connecting  facts  into 
which  this  court  will  inquire  as  determin- 
ing iU  jnrisdlcUon,  of  which  there  are  ex- 
ample*. Kansaa  City  Southern  H.  Co.  t. 
O.  H.  Albert  Commiuion  Co.  E23  [002]  U. 
8.  B7S,  SB  L.  ed.  6GS,  S2  Sup.  Ct.  Rep.  SIS; 
Cedar  Rapids  Qaslight  Co.  ▼.  Cedar  Raplda, 
S23  U.  S.  ess.  Be  L.  ed.  S94,  12  Snp.  Ct.  Rep. 
MB;  Brinkmeier  t.  Uisaourl  P.  R.  Co.  224 
U.  B.  EOS,  Se  L.  ed.  758,  3E  Sup.  Ct.  B«p. 
418;  Creswill  t.  Grand  Lodge,  K.  P.  226  U. 
S.  24«,  «5  L.  ad.  1074,  S>  Sup.  Ot.  Bep. 
■•  Ifa  cd.  SI 


S22.  At  any  rate,  we  might.  It  the  fact 
turned  on  the  evidence,  say  that  the  Federal 
question  asserted  was  not  manifestly  lack, 
ing  in  color  of  merit,  and  follow,  therefore, 
the  ruling  in  Swafford  v.  Templeton,  186 
U.  8.  4B7,  46  L.  ed.  1006,  22  Sup.  Ot  Rep. 
793. 

But  the  supreme  court  of  the  state  rested 
its  decision  upon  the  all^ation  of  fact  ot 
employment  ot  the  deceased  by  the  exprese 
eompany,  and  the  admission  of  the  fact 
In  tlie  answer  of  the  railway  company,  and 
held  that  there  was  nothing  in  the  course 
of  the  trial  which  obviated  the  effect  of  the 
allocations  and  admisaions  of  the  pleadings. 
The  court,  ^fter  quoting  the  paragraph  of 
the  answer  which  we  have  given  above,  said 
that  its  "admissions  are  in  entire  harmony 
with  the  balance  of  the  answer,  which  con- 
tains allegation  after  allegation  positively 
stating  that  the  deceased  was  employed  by 
the  ex  press  company  continuously  for  a 
great  many  years  prior  to  his  death,  and 
the  contracts  oi  employment  between  the 
express  eompany  and  the  deceaeed  are  at- 
tached to  the  answer  and  made  a  part  tbero- 
of,  and  certain  waivers  contained  therein 
are  relied  upon  as  a  defense."  And,  further, 
"From  the  pleadings  alone  it  is  clear  that 
tlie  deceased  suffered  the  injuries  which  re- 
sulted in  bis  death  white  he  was  employed 
by  the  express  company,  and  not  while  he 
was  employed  by  the  railway  company ;  and 
that  the  parties  did  not  attempt  to  join  an 
issue  of  fact  upon  that  question."  The  ex- 
pression in  the  opinion  was  that  If  the  evi- 
dence disclosed  a  case  different  from  that 
allied  in  the  pleadings,  the  Federal  stat- 
ute would  control  and  St,  I<ouie,  S.  F.  A 
T.  R.  Co.  T.  Seale,  229  U.  8.  168.  67  L,  ed. 
1129,  33  Sup.  Ct.  Rep.  651,  would  he  ap- 
plicable. But  the  court  said  that  ths  testi- 
mony ot  Adams,  the  superintendent  of  the 
express  company,  relied  on  by  the  railway 
eompany,  was  "in  no  way  inconsistent  with 
the  allegations  of  the  petition  and  the  ad* 
miuions  ot  the  answer,"  because  [093]  "tba 
witness  merely  drew  erroneous  concluai<ml 
from  admitted  facU,  and  that  hie  testi- 
mony as  a  whole  supplemented  the  allega- 
tions ot  the  petition  and  the  admissions  ot 
the  answer  by  more  fully  disclosing  the  re- 
lations existing  between  the  express  com- 
pany and  the  deceased,  and  the  express 
company  and  the  railway  company,  and 
made  it  mora  clearly  apparent  that  the  de- 
cedent was  rightfully  on  the  train."  [134 
Pac.  668.] 

The  court,  therefore,  considered  the  ease 
distinguishable  from  the  cases  cited  by  the 
railway  company  (Missouri,  K.  Jt  T.  R.  Co. 
T.  Reaaor,  28  Tex.  Civ.  App.  302,  68  8. 
W.  332;  Vary  t.  BurUngton,  C.  R.  ft  U.  R. 
Co.  42  Iowa,  846 1  Olinr  t.  Morthera  P.  R. 


ess,  004,  ees,  ew  supreme  couhi  of  the  united  states. 
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Co.  166  Fed.  432),  uid  m«de  no  Gomment 
upon  them  except  to  ea,y  that  tiiey  in  no 
waj  conflicted  with  the  concluiion  r«a«hed. 

The  state  court  hnving  decided,  with  sub- 
stantial grounds  for  the  decision,  that  the 
pleadings  and  evidence  a  how  an  action 
under  the  employment  by  the  express  com- 
pany, DO  denial  of  Federal  fight  is  involved, 
and,  therefore,  motion  to  dismisa  must  be 
granted.  And,  as  the  action  waa  brought 
UDder  the  atate  law,  and  not  under  the  Fed- 
eral law,  it  becomes  unnecesssij  to  notice 
errors  assigned  by  the  railway  company, 
including  that  based  on  the  instruction  of 
the  trial  court  that  a  verdict  could  be  ren- 
dered by  three  fourths  of  the  jury. 

Dismisacd. 


[694]  SANTA  FE  CENTRAL  RAILWAY 
COMPANY  and  W.  S.  Hopewell  and 
Thomaa  P.  Gable,  its   Sureties,  Fids,  in 


(See  S.  C.  RepoTter'a  ed.  694-700.) 

T«rrltorUI    courts    —    Jnrlsdictlon    — 
caaea   Involving  Federal  queBtlon. 

The  jurisdiction  of  the  territorial  judicial 
district  courts,  which,  under  the  New  Mex- 
ico organic  act  of  September  9,  1850  1 9 
Stat,  at  L.  446,  chap.  49),  g  10,  was  to  be 
"as  limited  by  law,"  was  not  withdrawn 
Bs  to  cases  arising  under  the  Federal  Con- 
stitution and  laws  which  that  section  made 
justiciable  in  those  courts  by  N.  M.  Comp. 
Laws  ISOT,  gg  900,  901,  giving  the  county 
district  courts  "exclusive  original  juris- 
diction in  all  civil  cases  which  shall  not 
be  cognizable  before  probate  judges  and 
justices  of  the  peace,  and  "jurisdiction 
in  all  civil  causes  in  said  counties  which, 
according  to  law,  belong  to  the  district 
courts,"  enacted  in  pursuance  not  only  of 
the  organic  act,  but  of  U.  S.  Rev.  Stat. 
3  1874,  authorizing  the  judges  of  the  ter- 
ritorial Bupretne  courts  to  bold  court  in 
the  counties  of  their  respective  districts 
"wherein,  by  the  laws  ot  the  territory, 
courts  have  been  or  may  be  established,  for 
the  purpose  ot  hearing  and  determining  all 
matters  and  causes,  except  those  in  which 
the  United  States  is  a  party." 

'  cases,  see  Courts,  III.  a.  1,  In  Dt- 

).  Ct.  1008.1 
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[No.  230.] 


IN  ERHOR  to  the  Supreme  Court  of  the 
Territory  of  New  Sfexico  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
I>iatriet  Court  of  the  First  Judicial  Dis- 

••a 


trict  of  that  territory,  in  favor  ol  plaintiB 
in  a  personal  injury  action.    Afllrmed. 

See  same  caae  below,  16  N.  M.  434,  120 
Pac.  310. 

The  facts  are  stated  in  the  opinion. 

Ur.  B.  W.  Dobson  submitted  the  eaiuw 
for  plaintiffs  in  error. 

Mr.  T.  B.  Oatron  submitted  the  eaoae 
for  defendant  in  error.  Mr.  Oeorge  W. 
Prichard  waa  on  the  brief. 

Mr.  Justice  HoluieB  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  personal  injuries, 
brought  by  the  defendant  in  error  against 
the  railway  company  under  the  act  of  June 
11,  1906.  chap.  3073,  34  SUt.  at  L.  232, 
U.  S.  Comp.  SUt.  Supp.  1911,  p.  131S,  held 
valid  for  the  territories  in  El  Paso  &  N. 
E.  R.  Co.  J.  Gutierres,  216  U.  S.  S7,  H 
L.  ed.  ]0e,  30  Sup.  CL  Rep.  21.  The  plain- 
tiff got  a  verdict  and  judgment  which  the 
supreme  court  of  the  territory  affirmed. 
16  N.  M.  434,  120  Pac.  816. 

The  only  argument  addreased  to  ua  is  n 
attack  upon  the  Jurisdiction  of  the  court 
that  tried  the  caae.  That  court  waa  the 
district  court,  sitting  for  the  trial  of  causes 
arising  under  the  Constitution  and  lawi 
of  the  United  States  in  the  first  judicial 
district  in  the  territory  of  New  Mexico. 
The  organic  act  of  September  0,  1850,  chap. 
49,  0  Stat,  at  L.  440,  provided  in  §  ID 
for  three  judicial  districts,  and  for  a  dis- 
trict court  to  be  held  in  each  by  a  justice 
[699]  of  the  supreme  court,  as  should  be 
prescribed  by  law.  It  further  enacted  that 
the  jurisdiction  of  the  several  courts  therein 
provided  for  "shall  be  as  limited  by  law;" 
that  "each  of  tlie  said  district  courts  shall 
have  and  exercise  the  same  jurisdiction  in 
all  cases  arising  under  the  Constitution  and 
laws  of  the  United  States  aa  is  vested  in 
the  circuit  and  district  courts  of  the  United 
States-,"  and  that  the  first  six  days  of  ever; 
term,  or  so  much  of  them  as  neceesary, 
"shall  be  appropriated  to  the  trial  of  causes 
arising  under  the  said  Constitution  and 
laws."  See  also  Rev.  Stat.  3  1910.  The 
court  where  the  trial  was  held  waa  one  of 
these  district  courts  provided  for  by  the 
organic  act,  and  the  case  was  one  arising 
under  the  laws  of  the  United  Statea. 

But  it  is  said  that  the  jurisdiction  of 
these  courts  was  to  he  "as  limited  by  law;" 
that  that  means  by  territorial  l^slation, 
and  that  a  territorial  statute  provided  for 
the  holding  of  district  courts  in  the  conn- 
tiee,  and  enacted  that  the  diatriet  courts 
in  the  counties  should  bave  "exclusive  orig- 
inal jurisdiction  in  all  civil  cases  which 
shall  not  be  cognizable  before  pr<^te 
judges  and  Jnatiees  of  the  peace."    Comp. 
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raid    counties   whieh,    recording  Ereor  to'eWW  TOUrt '-'scope  of  re»lcw 

to  law,  belong  to  the  district  courta,"   id.  _  qncBtlon  of  local  l»w. 

I  901.     And  this  w%b  in  pursuance  not  0DI7  2.  Wbetiier  or  not  an  election  kt  which 

of  the  organic  act.  But  of  another  act  at  a  county  went  "dry"  was  void  beeauee  the 

Cmigreas  of  1868  [11  Stat,  at  L.  386.  chap,  question     apparently    submitted     was    the 

l«a],    afterwards    HeT.    Stat.    I    J874,    by  adoption  of  the  original  Michigan  local  i^- 

whieb    the    iudges    of    the    supreme    court  '"'"/•"'.'"Ij''-  P"''- /<=*«,  ^88B    fct  No. 

«     IV     1     J  i    u  ij         _.      -iv-     .L  ■  207       with    its    amendment*     (Pub.    Acta 

were  '  anthori«d  to  hold  court  w.tbin  the.r  ^gg^^  ^^^   j,^   ia3_  ^^  p^,,   j^^^^  jg^S.  act. 

reapective  districts,  m  the  counties  wl.erein,  [jo.    170)    permitting   the    manufacture   of 

by  the   laws  of  the   territory,   courts  have  „ine   and   cider   in   dry   counties,  when   in 

been     or  may  be  establislied,   for  the  pur-  rcalify  only  the  original  law  was  submitted. 

poae  of   hearing  and   determining  all  mat-  the   amendments   being   invalid,   is   for  the 

ton  and  causes,  except  those  in  which  the  state   court   to   decide,   and   Its   concltuion 

United  States  ia  a  party."    Ihus,  it  Is  ar-  E»nnoi  be  revised  by  the  Federal  Supreme 

gned,   exclusive   iuriadietion   of   case,   like  f^ro.rer'lMerU^A^peal  anfl  Hrror.  207^ 

the  present  was  transferred  to  the  county  2320,  In   DiBeat  Bop.  Ct.  im)8,1 

district  courts.  ConBtUntional   law  —  equal  protecttu)i 

[700]  But  it  has  been  held  for  many  years  of  ttae  laws. 

that  the  purpose  and  effect  of  these  etatutea  3.  Permitting    the    sale    of    intoxicating 

was  to  give  the  judges  of  the  supreme  court  "S"»"    *V    d>uggiaU    for    medicinal,    art. 

dtting  in  the  county  district  courts  author.  «'tf-5!f"'   ^"^   »i«4»mcal   pittposea,   wh.Ie 

1.      .     ,                         ■  .            j^..     '1  forbidding  its  sale  bv  merchants,  as  is  done 

fty  to  beax  cases  arising  under  territorial  ^     q^^   jSiehigan   local   option   law    (Mich. 

laws,  and  to  make  the  jurisdiction  over  such  p^^^,    i^ta  18S9,  act.   No.  207,  S   IS),  does 

—",   excluaive   in   those   courts.     Lincohi-  not  deny  the  equal  protectioh  of  the  laws. 


Lucky  k  L.  Min.  Co.  v.  District  Ct.  7  N.  M.  [For  other  esses,  see  Coustlttitional  Law,  3*1- 
486,  490-501.  38  Pac.  680;  Murphy  v.  Mur-  ""■  '°  °^"\  S"P-  ^^-  "''^  ' 
phy.  4  Dak.  107,  26  N.  W.  806.    The  statutes,  ^^^"!^"'';^h,bU^,7,w"*   ""***" 
we  believe,  have  not  been  understood  to  at-  ^  V^he   subsequent   manufacture   of   beer 
tempt  to  withdraw  from  the  courts  of  the  j^   ^  "dry"  county  tor  use  in  starting  re- 
larger  districts  the  authority  exprcsaly  eon-  fermentation  of   other  beer  on   hand   when 
farred  upon  tbem  by  the  Revised  Statutes  the  Michigan  local  option  law   (Mich.  Pub. 
and    the    organic    act, — a    thing    that,    of  Acta  1389,  act.  Ho.  207)   became  operative 
course,    territorial    atatutes    could   not   do.  '»    tli"*   county    as   the   result   of   a   local 
See  The  City  of  Panama,  101  U.  S.  463,  26  elect'o"   may  he   made   a  criminal   offense, 
L.ed.lOeLW.  should  not  decide  agn^nst  ".^    ^°^\^^    that    statute,    "ithout   de- 
..,,,,,.         ,           ..        J'  Driving  the  brewers  of  their  property  with- 
the  local  understanding  of  a  matter  of  pure-  ^ut  due  process  of  law. 
ly    local    concern    unless    we    thought    it  [For  other  cases,  see  Constltmlonal  Law,  *7»- 
Clearly  wrong,  instead  of  thinking  it,  as  we  **'■  *"  ^""^  ^"P-  ^^  ^*°*-J 
do,  plainly  right.    Phienix  R.  Co.  v.  Landis,  m^    154  i 
Stl  U.  8.  678,  670,  ante,  377, 380,  34  Sup.  Ct. 

S^-   ^'9-  Argued  January  16  and  Jfl,  1814.     Decided 

Judgment  afBnnad.  March  23,  1614. 

IN  ERROR  to  the  Supreme  Court   if  the 
State  of  Michigan  to  review  a  Judgmoit 
which  affirmed  a  conviction   in  the  Circuit 

CAM,   EBERLE  and   Stephen   H.   Carroll,  Court  of  Jackson  County,  in  that  state,  for 

Plfls.  in  Err.,  violating   the   local   option   Uw.     Affirmed. 

»w,^,  „  ^-  ™™  ™'  ^^               „™«  .  «  See  same  ease  below,  187  Mich.  477,  133 
PEOPLE  OF  THE  STATE  OF  MICHIGAN. 


(Bee  B.  C.  Reporter'a  ed.  700-707.) 


N.    W.    619. 
The  facts  are  stated  in  the  opinion. 


Note. — On    what   queations    the    Federal 

Statntes  —  Talidity  —   Invalid   amend'  Supreme  Court  will   consider  in  reviewing 

ments.  the  judgments  of  state  courts  im  note  to 

1.  The  validity  of  the  original  Michigan  Missouri  ex  rel.  Hill  v.  Dockeiy,  63  LJt.A. 

local  option  Uw    (Mich.  Pub.   Acts   1889,  571 

act.  No.  207)   eould  not  be  impaired  by  the  Oenerally,  on  the  validity  of  state  regula- 

Bubaequent  adoption  of  Pub.  Acts  1809,  act.  tion   of   sales   of    intoxicating   liquors — see 

Vo.  183,  and  Pub.  Acts  1903,  act.  No.  170,  notes  to  Foster  v.  Kansas,  28  L.  ed.  V.  8. 

enacting  what  in  form  were  amendments,  998,  and  Bhodea  T.  Iowa,  42  U  ed.  U.  8. 

but  which,  in  legal  effect,  because  of  their  1080. 

••  ^  •*•  D„„™., Google  -' 
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ill.  Rlobard  Price  Argued  Uie  eauM  Koi' 
Sled  ■  brief  for  plkintiS*  in  error: 

The  statute  It  unUwfuUf  diacritninatoT] 
in  character. 

Walling  T.  Michigan,  116  U.  8.  440,  21 
L.  ed.  6B1.  9  Sup.  Ct.  Rep.  4G4;  Eubank  v 
Richmond,  226  U,  S.  137,  67  L.  ed.  ISfl 
42  La.A.(NJS.)  1123,  33  Sup.  Ct.  Rep.  76; 
Hugler  V.  Kanaas,  123  U.  S.  e23,  31  L.  ed 
205,  B  Sup.  a.  Rep.  273. 

The  cooatruction  which  the  aupreme  court 
of  the  state  of  Michigan  places  upon  tht 
law  is  auch  aa  to  forbid  even  the  manufae 
ture  of  B  new  brew  of  beer  for  the  purpow 
of  preaerving  the  old  beer  which  was  on 
hand  at  the  time  the  law  took  effect.  Thii 
would  lead  to  the  destruction  of  the  beei 
on  band  at  the  time  the  law  took  effect,  u 
the  aame  could  only  he  kept  alive  and  in  a 
marketable  condition  bj  inaerting  a  new 
brew  from  time  to  time  as  occasion  re- 
quired. It  la  true  that  the  courta  have 
held  that  so  far  as.  the  machinery,  plant, 
and  appliances  of  liquor  and  beer  manU' 
factories  are  concerned,  the  fact  that  the 
adoption  of  a  prohibition  law  moke*  them 
practically  ueffleis  does  not  make  the  law 
unconstitutional;  but  no  ease  which  I  have 
found  has  yet  gone  to  the  extent  of  holding 
that  the  I^islature  of  a  state  would  have 
a  right  to  pass  a  law,  the  effect  of  which 
would  necessitate  tbs  destruction  of  the 
manufactured  article  in  existence  at  the 
time  the  law  toolc  effecL 

Giozu  T.  Tiernan,  14B  U,  8.  857,  37  L. 
ed.  689,  13  Sup.  Ct.  Rep.  721;  Bartcraeyer 
T.  Iowa,  18  Wall.  120,  21  L.  ed.  B20;  Wyne- 
hamer  v.  People,  13  N.  Y.  486;  Kidd  t. 
Pearson  128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  e  Sup.  Ct.  Hep.  6;  lloston 
Beer  Co.  t.  MassachusetU,  87  U.  S.  26,  24  L. 
ed.  0B8. 

Can  the  wine  and  cider  clause  be  declared 
unconstitutional  and  the  remainder  of  the 
act  be  saved! 

Cooler,  Const.  Llm.  Tth  ed.  pp.  246,  247, 
248 1  State  ex  reL  Huaton  v.  Perry  Coun^, 
B  Ohio  St.  497. 

An  amendment  to  a  statute  will  generally 
be  considered  aa  a  part  ot  the  original  act, 
and  the  entire  act  as  amended  will  be  given 
the  construction  which  would  be  given  it  if 
the  amendment  were  t  part  of  the  original 
act. 

People  ex  rel.  Atty.  Ocn.  v.  Michigan  C. 
R.  Co.  145  Mich.  140,  108  N.  W.  772;  End- 
lich,  InUrpreUtiop  of  Statutes,  H  **,  2841 
Black,  Constr.  &  Interpretation  of  Lawa, 
pp.  366,  357. 

Where  aneh  a  law  creates  a  system,  and 
the  part  which  is  legal  cannot  stand  by  itself 
itlthout  the  aid  of  the  rest,  or  b  so  mncli 
affected  or  disturbed  bj  the  rejection  ol  t^e 
tt« 


rest  that  it  could  nqt  be  supposed. the  Iqjia- 
lature  would  have  adopted  it  by  itself,  the 
whole  shall  be  rejected,  because  the  part 
cannot  be  r^uded  as  the  expression  of  the 
legislative  wili 

People  ex  reL  Atty.  Gen.  t.  Detroit,  29 
Mich.  114. 

Hie  Iqielature  of  the  state  ot  Michigan 
having  made  a  certain  trade  in  liquor,  in- 
cluding beer,  lawful  in  dry  counties,  it 
could  not  make  the  manufacture  of  beer  in 
those  counties  to  supply  that  trade  unlaw- 
fuL  It  could  not  oblige  the  people  to  pur- 
chase elsewhere,  nor  deny  them  the  right 
to  supply  a  lawful  trade.  What  the  govern- 
ment of  the  state  could  not  monopolize  it 
could  not  turn  over  to,  and  create  a  monopo- 
ly of,  in  favor  of  the  foreign  manufacturer. 
Herman  v.  State,  8  lud.  646;  Allgeyer  v. 
Louisiana,  165  U.  S.  57S-G88,  41  L.  ed.  83Z- 
835,  17  Sup.  C^.  Rep.  427;  Butchers'  Union 
S.  H.  *  L.  S.  L.  Co.  V.  Crescent  City  L.  S. 
L.  &  S.  H.  Co.  Ill  U.  S.  746,  7S6,  28  L.  ed. 
586,  680,  4  Sup.  Ct.  Rep.  662. 

Mr.  Grant  Fellows,  Attorney  General 
of  Michigan,  argued  the  eanss  and  filed  a 
brief  for  defendant  in  error: 

The  original  act  in  question  was  a  complete 
act  in  and  of  itself;  it  was  capable  of  being 
Executed  independently  of  such  amendment, 
and  therefore  it  was  not  affected  by.  the  in- 
validity of  such  amendment. 

Cooley,  Const.  Liffi.  7th  ed.  pp.  246,  S47i 
Presser  v.  Illinois,  116  U.  8.  262,  £63,  29 
L.  ed.  615,  eia,  6  Sup.  Ct  Rep.  580. 

The  fact  that  the  plaintiffs  In  error  were 
;ngaged  in  a  business  made  unlawful  by  a 
ralid  section  of  this  act  does  not  render 
^hem  immune  from  proaecutlon  beeanse  ol 
^he  invalidity  of  certain  other  provisions. 

Tiernan  v.  Rinker,  102  U.  S.  12S,  86  L. 
!d.  103. 

The  plaintiffs  in  error  have  not  been  de- 
)rived  of  their  property  without  due  proc- 
iBs  of  law  and  In  violation  of  the  14th 
Amendment. 

Mugler  y.  Kansas,  123  U.  S.  623,  31  L. 
id.  206,  8  Sup.  Ct.  Rep.  273;  Rippey  v. 
Texas,  183  U.  S.  604,  48  L.  ed.  767,  24  Sup. 
3t.  Rep.  516;  Ohio  ex  rel.  Lloyd  v.  Dollison, 
:94  U.  8.  446,  48  L.  ed.  1062,  24  Sup.  Ct 
tep.  708. 

Mr.  Justice  Lamar  delivered  the  opinion 
if  the  court : 

Ths  Michigan  local  option  law  ot  1889 
nakes  it  unlawful  to  manufacture  or  sell 
nalt,  vinous,  spirituous,  or  intoxicating 
iquors  in  any  county  whero  a  majority  of 
he  electors  vote  in  favor  of  prohibition. 

The  provisions  of  the  law,  howerer,  do 
lot  (9  1)  apply  to  drupgists  selling  sneh 
l^nota  in  compliance  with  the  restrictions 
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impoeed  upon  them  bf  the  genenl  Uwb  of 
thU  Btate.  It  wbB  kIso  provided  (|  Ifi) 
that  "nothing  in  this  act  •hall  be  lo  con- 
atrued  ai  to  prohibit  the  sale  of  wine  for 
aacra mental  purpoaes,  nor  shall  anything 
herein  contained  [703]  prohibit  druggists 
from  selling  purs  alcohol  lor  medicinal,  art, 
scientific,  and  mechanical  pnrpoiea."  Pub. 
AcU   (Mich.)   1889,  pp.  287,  2B3. 

Bj  amendmentH  passed  in  1899  and  1003 
(Acta  of  1809,  p.  280;  AeU  of  1003,  p.  220), 
it  was  further  provided  that  the  act  should 
not  be  eonitrued  to  "prohibit  the  aale  of 
wine  or  cidur  made  from  home-grown  fruit 
in  quantities  of  not  less  tlian  5  gallona, 

.     .  to  prohibit  the  manufacture   of 

wine  or  cider,  nor  ...  to  prohibit  the 
sale  at  wbaleaale  of  wine  or  cider  manu- 
factured in  aaid  [dry]  county  to  parties 
who  reaide  outside  of  aaid  county." 

Aa  a  result  of  an  election  held  April  13, 
1009,  the  law  became  operattTe  in  Jaclcson 
county  on  May  Ist,  1000.  The  defendants, 
who  were  offlcera  of  a  brewing  company, 
were  charged  with  having  thereafter  manu- 
factured beer  in  that  county,  in  violation 
of  the  statute.  Tbey  moved  to  quash  the 
Information,  upon  the  ground  that  the  act 
was  void  because  it  interfered  with  inter- 
state commerce,  took  property  without  due 
procesa  of  law,  and  so  discriminated  against 
them  and  other  manufacturers  residing  in 
dry  counties  as  to  deny  them  the  equal 
protection  of  the  law.  These  defenses  were 
overruled.  On  the  trial  they  offered  evi- 
dence tending  to  show  tbat  the  beer  which 
they  had  manufactured  had  not  been  made 
for  aale,  but  to  be  used  in  causing  re-fer- 
mentation of  1,600  barrels  of  beer,  worth 
$G  a  barrel,  wliich  was  on  hand  at  the  date 
of  the  election,  with  a  view  of  making  it 
salable,  and  thereby  save  themselves  agaiust 
toEB.  Under  the  charge  of  the  court,  the 
jury  returned  a  verdict  of  guilty.  The  case 
was  then  taken  to  the  supreme  eourt  of 
Michigan,  which  held  (187  Mich.  477,  133 
N.  W.  a]9)  that  the  amendments  of'  ISQO 
and  1003  (permitting  the  manufacture  and 
sale  of  wine  and  cider  in  dry  counties) 
were  void  as  an  unlawful  discrimination 
•gainst  the  products  and  citiiens  of  other 
states,  and  [704]  a  violation  of  the  equal 
protection  clause  of  the  Constitution.  The 
court,  however,  sustained  the  conviction  and 
sentence  of  defendants  upon  the  ground  that 
the  original  local  option  act  was  constitu- 
tional and  had  not  been  rendered  invalid 
by  the  void  amendmenta  of  1809  and  1003. 
The  ease  was  then  brought  here,  where,  in 
addition  to  the  errors  previously  aasigned, 
the  plaintiffs  in  error — defendants  in  the 
trial  eoijrt — insisted  that  the  court  erred 
in  holding  that  the  act  could  be  valid  if 
the  amendmenta  relative  to  wine  and  cider 
IS  L.  ed. 


were  atricken — aaid  provisions  "being  a 
part  of  the  act  at  the  time  the  local  option 
law  waa  adopted  in  Jackson  county,  where 
defendanta  reside,  and  operating,  together 
with  the  other  provisions  of  the  act,  fo 
bring  about  auch  adoption." 

1.  The  argument  here  waa  principally  di- 
rected to  a  discussion  of  this  assignment,  of 
error, — the  defendants  contending  that  the 
diseriminaloiy  wine-and-cider  amendmenta 
formed  an  integral  part  of  the  law  (E^nd- 
licli,  Statutes,  §g  94,  2B4)  which  had  been 
submitted  to  the  voters,  and  which,  when 
adapted,  it  was  claimed,  was  adopted  as  a 
whole.  It  was  insisted  that  the  provisions 
permitting  the  manufacture  and  sale  of 
wine  and  cider  induced  many  to  vote  for 
the  law  aa  amended,  and  it  waa,  in  elTact, 
argued  that  these  amendmenta  could  not 
be  treated  aa  a  part  of  the  atatnta  for  the 
purpose  of  carrying  the  election,  and  ttien 
be  held  void  in  order  to  save  the  law  from 
being  set  aside  as  discriminatory.  In  sup- 
port of  this  contention,  defendants  relied 
on  Btate  ex  rel.  Huston  v.  Perry  County, 
B  Ohio  St.  497,  where  the  court  was  con- 
sidering a  local  option  statute,  one  section 
of  which  provided  for  an  election  to  de- 
termine whether  a  county  seat  should  be 
removed,  and  another  (S  S]  contained  un- 
constitutional proviaions  which  were  such 
"as  would  naturally  influence  the  vote  upon 
the  adoption  or  rejection  of  the  main  sec- 
tion." It  was  held  that  "the  provisions  of 
both  sections  are  made  equally  to  depend 
upon  [705]  the  reault  of  the  election.  They 
were  submitted  by  the  legislature  collective- 
ly to  the  voters,  and  could  only  be  passed  up- 
on as  a  whole,  and  .  .  .  must  therefore 
stand  or  fall  together."  But  in  that  case 
the  valid  and  invalid  provisions  formed  an 
inseparable  part  of  a  single  act  which  waa 
void  aa  a  whole,  whether  treated  aa  having 
been  adopted  by  the  l^isiature  or  tbe 
people.  On  the  other  hand,  in  the  case  at 
bar  the  original  local  option  law  ot  1889 
had  been  held  to  be  constitutional  as  a 
whole,  and  its  validity  oould  not  be  im- 
paired by  the  subsequent  adoption  of  what 
were  in  form  amendmenta,  but.  In  legal  ef- 
fect, were  mere  nullities. 

2.  It  is  true  tbat  the  fiwt  that  thsM 
amendmenta  were  on  the  atatnte  book  may 
have  influenced  electors.  Stmt  may  have 
voted  for  the  law  because  of  the  cuppoaed 
permission  to  make  wine.  Others  may  have 
opposed  its  adoption  becanae  of  the  sup- 
posed examption  of  wine  from  the  operatioa 
of  the  act.  Bnt  in  rither  avent  these  void 
amendments  were  not  a  part  of  the  law, 
bnt  extraneous  Inducententa  which  may  or 
may  not  faave  determined  the  result.  The 
attack,  therefore,  goes  rather  to  the  regu- 
larity of  the  Bdopti<m  thaa  to  the  cmiiiti- 
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totlonKlitj  of  the  lUtnte  after  it  had  beeo 
adivt«d  for  Jackson  county.  But  it  ww 
for  th«  state  eout  to  determine  that  mat- 
tn,  and  to  decide  whether  the  election  w«e 
void  becauM  the  qoeetion  apparentlj  aub- 
mitted  waa  the  adoption  of  the  law  and 
amendmeoita,  when,  in  reality,  only  tbe  law 
itaeU  waa  lubmitted.  Thia  court,  on  writ 
of  error  trom  a  itate  court,  cannot  inquire 
into  tha  motivea  or  argiunenta  which  influ- 
ence men  to  vote  for  or  against  a  measure. 
Neither  can  we  reverse  the  deciaion  of  the 
■tat«  court,  and  declare  the  act  inoperati 
in  Jackion  county  becauae  tbe  electors  there- 
of may  have  voted  under  a  misappreben 
aa  to  the  matter  lubmitted,  any  more  1 
we  could  set  aside  a  statute  because  it  had 
been  enacted  contrary  to  parliamentary  rulea 
relating  to  the  introduction,  debate,  and 
[706]  paasage  of  a  bill.  The  original  local 
option  statute  had  been  held  to  be  con«ti- 
tutional,  and  prohibited,  without  discrimi- 
nation, the  manufacture  of  all  liquors.  That 
valid  act  the  defendants  violated,  and  tlieir 
conviction  cannot  be  set  aside  on  tlie  ground 
that  Bome  or  all  of  the  electors  voted  to 
make  the  law  operative  in  Jackson  county 
under  the  supposition  that,  as  wine  could 
be  manufactured,  the  equal  protection 
clause  of  the  Conatltution  would  make  it 
likewise  lawful  to  manufacture  beer  and 
other  liquoTi. 

3.  Nor  can  the  judgment  be  reversed  be- 
eaoM  the  original  act,  while  prohibiting 
liquor  to  be  aold  by  merchants,  permitted  it 
to  be  sold  by  druggists  for  medicinal,  me- 
dianical,  or  acientiflc  purposes.  The  con- 
tention that  this  waa  an  unlawful  discrimi- 
■ation  is  answered  by  Kidd  v.  Pearson,  126 
V.  8.  I,  32  L.  ed.  34S,  2  Inters.  Com.  Rep. 
238,  0  Sup.  Ct.   Rep.  8;   Blppey  v.  Texas, 

103  D.  S.  SD4,  48  L.  ed.  767,  24  Sup.  Ct 
Rep.  616;    Ohio  ez   rel.   Lloyd   v.   Dollison, 

104  U.  5.  447,  48  L.  ed.  lOBG,  24  Sup.  Ct. 
Rep.  703.  Those  cases  show  that  the  state 
may  prohibit  the  sale  of  liquor  absolutely 
or  conditionally;  may  prohibit  the  sale 
aa  a  beverage,  and  permit  the  sale  for  medic- 
inal and  like  purpose)  that  it  may  prohibit 
the  sale  by  merchants  and  permit  the  sale 
by  licensed  druggista. 

4.  It  was  further  contended  that  the  act 
takea  proper^  without  due  process  of 
because  it  made  no  provision  for  tbe  sale 
of  liquor  on  hand  at  the  time  the  law  be- 
eame  operative.  But  the  record  does  not 
call  for  a  decision  of  that  question,  nor  does 
It  bring  the  case  within  the  principle,  sug- 
geated  in  Bartemeya  v.  Iowa,  IS  Wall.  129, 
133,  81  L.  ed.  029,  B30,  that  a  sUtute  ab- 
nlutely  prohibiting  the  tale  of  property 
(odstence  at  the  time  ot  the  passage  of  the 
law  would  amount  to  eonfiscation  and  be 
void  as  depriving  the  owner  of  hla  prop- 
••• 


erty  without  doe  process  of  law.  ^e  d»- 
fendsnta  were  not  charged  with  selling 
proper^  which  was  in  their  possess  ioa 
when  the  law  went  into  effect  in  May,  1009, 
but  with  manufacturing  tieer  in  Septomber, 
1009,  several  months  after  its  adoption. 
The  fact  that  such  beer  may  have  been  made 
for  use  in  starting  re-fermentation  of  [TOT] 
other  beer  that  waa  on  hand  when  the  law  be- 
came operative  does  not  bring  the  case  with- 
in the  principle  for  which  the  decision  Is 
cited.  For  the  right  to  manufacture  beer 
to  he  utilited  In  giving  value  to  an  unSn- 
labed  brew  is  no  more  protected  by  the  Con- 
stitution than  the  right  to  manufacture 
beer  in  order  to  utilize  the  brewery,  and 
thereby  preserve  the  value  of  the  plsjit  aa 
a  going  concern. 

Liquor  laws  are  enacted  by  virtue  of  the 
police  power  to  protect  the  health,  morals, 
and  welfare  ot  t^e  public.  Such  laws  may 
operate  to  depreciate  the  principal  value  i^ 
distilleries,  breweries,  and  other  property.  In 
use  and  on  hand  when  the  law  is  passed, 
but  it  haa  been  held  in  many  cases  that 
such  depreciation  is  not  the  taking  of  prop- 
erty prohibited  by  the  Constitution.  Boa- 
ton  Beer  Co.  v.  Massschu setts,  97  U.  S.  26, 
24  L.  ed.  089;  Mugler  v.  Kansss.  123  U. 
S.  623,  31  L.  ed.  205,  S  Sup.  Cc.  Rep.  273. 
There  is  nothing  in  the  record  calling  for  a 
discussion  of  the  assignment  of  error  re- 
lating to  interstate  commerce.  Tbe  judg- 
mwt  must  be  affirmed. 


SIDNEY  S.  SCHUYLER,  John  R.  Chad- 
wiek,  and  Charles  L.  Burnham,  Co-Part- 
ners, Trading  under  the  Finn  Name  and 
Style  of  Schuyler,  Chadwick,  t  Bura- 
bun,  Appta., 

CHARLES  E.  UriLEFlELD,  as  Trustee 
in  Bankruptcy  of  A.  O.  Brown  ft  Com- 
pany. 

(See  6.  C.  ReporUr-s  ed.  707-;i3.> 

TroBla  ^  following  trust  property  — 
bank  deposits. 

1.  Trust  fundi  deposited  by  a  trustee  in 
his  individual  bank  account  are  dissipated 
if  the  mingled  fund  is  at  any  time  wholly 
depleted,  and  cannot  be  treated  as  reappear- 
ing in  sums  subsequently  deposited  to  the 
same  account. 

[VoT  Other  canes,  ses  Tmsta,  T.  b.  In  Dlgeat 
Bap.  Ct.  190a.l 

Evidence  —  bvrden  of  proof  ^  Identity- 

iRg   trust   fnnda. 

2,  Persons  seeking  to  recovar  trust  fundi 
which  they  claim  to  have  traced  into  the 
possession  of  the  trustee's  trustee  in  bank- 
ruptcy are  under  tbe  burden  of  proving 
their  title,  and  if  the  evidence  leaves  Uie 
identiflcation  in  doubt,  that  douht  must  be 
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rcMlv«d   in  favor  of  the  trustee   in   bnnk- 
ntptcy. 

[ror  atber  cbmi,  tee  Bridence,  II.  k;  ZII.  a. 
In  DlKMt  Sop.  Ct.  l»oa] 

[No.  21S.] 


APPEAL  from  the  United  State*  Circuit 
Court  of  Appeal!  for  the  Second  Cir- 
cuit to  review  a  decree  which,  reventDg 
B  decree  of  the  District  Court  for  the  South- 
ern Dutrict  of  New  York,  diBmiBBed  a  claim 
to  fundi  in  the  handi  of  a  trustee  in  bank- 
ruptcy.   Affirmed. 

See  ume  ease  below,  113  C.  C.  A.  348, 
S04,  193  Fed.  24,  30. 

The  facta  are  itated  in  the  opinion. 

Hr.  W.  Benton  Crisp  argued  the  cause, 
and,  with  Mr.  Theodore  M.  Criip,  filed  a 
brief  tor  sppellantB: 

The  bankrupta  commingled  the  proceeds 
ot  appellanta'  property  with  that  of  their 
own,  and  the  combined  or  commingled  funds 
having  been  traced  into  the  Hanover  !Na- 
tional  Bank  funds,  a  part  of  which  are  no* 
in  the  hande  of  the  truitee,  so  long  ae  any 
portion  of  said  funds  remained,  the  appel- 
lants were  entitled  to  have  their  money 
paid  out  of  them ;  and  if  said  funds  were 
used  to  releaae  collateral  in  the  bank,  which 
collateral,  or  the  proceeds  of  which  collater- 
al, went  into  the  bands  ot  the  trustee,  they 
should  be  impressed  with  a  lien  in  favor  of 
the  appellanta. 

Gorman  t.  Littlefleld,  £29  U.  S.  19,  S7  L. 
ed.  1047,  33  Sup.  Ct.  Rep.  690;  Peten  v. 
Bain,  133  V.  6.  «T0,  093,  33  L.  ed.  «06,  704, 
10  Sup.  CL  Rep.  354;  Frelinghuysen  v. 
Nugent,  30  Fed.  239;  Re  Marsh,  110  Fed. 
306;  Erie  R.  Co.  v.  Dial,  72  C.  C.  A.  183, 
140  Fed.  689;  Re  Royea,  143  Fed.  1S2; 
Smith  V.  Mottley,  80  C.  C.  A.  154,  160  Fed. 
266;  Smith  v.  Au  Ores  Twp.  9  L.R.A.(N.S.) 
870,  80  C.  a  A.  146,  ISO  Fed.  267;  R« 
SUwart,  178  Fed.  463;  Central  Nat.  Bank  v. 
Connecticut  Mnt.  L.  Ina.  Co.  104  U.  8.  64,  26 
L.  ed.  693;  Gavin  v.  Gleaaon,  106  N.  Y. 
2S6,  11  N.  E.  eOi;  Knatchbull  v.  Hallett, 
L.  R,  13  Ch,  Div.  008,  49  L.  J.  Ch.  N.  S. 
415,  42  L.  T.  N.  S.  421,  28  Week.  Rep.  732. 

Every  equity  in  thia  caae  ia  in  favor  of 
the  appellanta'  position.  They  have  been 
fraudulently  deprived  of  their  property,  and 
if  they  are  unable  to  obtain  it  in  this  pro- 
ceeding, the  general  creditora  of  the  bank- 
rupts will  profit  by  the  fraudulent  acta  of 
the  latter.  This  is  not  in  keeping  with  the 
policy  of  the  bankruptcy   law. 

Hurley  v.  Atchison,  T.  &  S.  P.  R.  Co.  213 
U.  8.  126,  184,  68  L.  ed.  720,  784,  29  Sup. 


,  B»  C.  C  1 


Ur.  Edwin  D.  Hays  argued  the  cause, 
and,  with  MeaSTB.  Daniel  P.  Hays  and  Ralph 
WoU,  filed  a  brief  for  appellee: 

The  burden  waa  on  the  appellanta  to  ahow 
that  their  property,  or  the  proceeds  thereof, 
came  into  the  hands  of  the  trustee. 

First  Nat  Bank  v.  Littlefleld,  226  U.  S. 
110,  ST  L.  ed.  146,  33  Sup.  Ct.  Rep.  78; 
Re  T.  A.  Mclntyre  &  Co.  104  C.  C.  A.  424, 
181  Fed.  SOO ;  American  Ca.-i  Co.  v.  WUIiams, 
101  C.  C.  A.  634,  178  Fed.  420;  Re  Hicks, 
170  N.  T.  196,  63  N.  E.  270. 

All  trust  fnnds  deposited  by  the  bank- 
rupts fn  the  Hanover  National  Bank  prior 
to  the  eertiflcatlon  on  August  26  of  the 
check  ol  1140,600  to  the  order  of  A.  H. 
Combs  &.  Company  were  dissipated  by  the 
certification  ot  said  check,  and  no  funds  ao 
deposited  came  into  the  hands  of  the  receiver 

First  Nat.  Bank  *.  Littlefleld,  supra. 

Tie  contention  of  the  appellants  that  the 
check  of  1200,600  helped  to  pay  off  on 
August  24  loans  aggregating  $285,000,  and 
that  therefore  they  are  entitled  to  share 
in  the  securities  which  were  held  as  col- 
lat«ral  for  the  other  loans,  is  without  merit. 

Ibid. 

[710]  Mr.  Justice  Tjmni-  delivered  the 
opinion  of  the  court: 

Thia  record  preaenta  for  determination 
another  of  the  many  queationa  arising  out 
ot  the  tangled  and  complicated  affaira  of 
Brown  A  Company,  stockbrokers  of  New 
York  ci^,  who  made  an  assignment  on 
August  26th,  1008,  and  who  were  subse- 
quently adjudged  bankrupta.  The  proceed- 
ing is  by  Schuyler,  Chadwick,  k  Bumham, 
to  recover  trust  funds  which  they  claim  to 
have  traced  into  the  possession  of  Brown 
A  Company's  trustee  in  bankruptcy.  The 
case  involves  an  application  of  the  rule  that 
where  one  has  deposited  trust  funds  in  his 
individual  bank  account,  and  the  mingled 
fund  Is  at  any  time  wholly  depleted,  the 
trust  fund  is  thereby  dissipated,  and  can- 
not be  treated  as  reappearing  in  sums  sub- 
sequently deposited  to  the  credit  of  the 
aame  account.  KnatchbuU  v.  Hallett,  L.  R. 
13  Ch.  Div.  696,  40  L.  J.  Ch.  N.  B.  416, 
42  L.  T.  N.  S.  421,  £8  Week.  Rep.  732;  Pet- 
era  v.  Bain,  133  U.  S.  671  (1).0S3,  33  L.  ed. 
'000,  704,  10  Sup.  Ct.  Rep.  364;  Crawford 
County  V.  Stravm,  IS  L.RJt.(N.S.)  1100,  84 
C.  C.  A.  663,  167  Fed.  49,  64. 

There  is  no  controversy  about  the  law, 
bnt  a  complete  diaagreement  about  matt«Ta 
of  fact  where  it  is  necessary  to  decide  with 
certainty,  on  the  one  hand,  the  exact  tiuM 
and  order  in  which  a  series  of  ebeeks  were 
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depoaited;  and,  oa  the  otb«r,  to  determine,  otber    for    $23,000,    depoaited    in    tho   hubc 

with    cqukl    certftintf,    the    Qzact   order    in  buik  on  Augiut  85th. 

which   ■   wriaa   of  cliccka   drawn   on   that  I.  If  the  trust  fund  of  (0,600  waa  inehid- 

aecount  were  paid  and  what  um  was  made  of  ed  in  the  check  [712]  for  <2ee,600,  then  tt 

the  money  ao  drawn.     As  the  bankrupt^  wbb  diwipated  except  to  the  extent  of  M,- 

occurred   on  Anguat  26,   1908,  and  aa   the  180.17,  which  was  the  sum  left  to  Brown  A 

teatimonj  was  taken  several  montha  later.  Company's  credit  at  the  close  of  buaiuaai  on 

It  i>  not  surprising  that  the  witnesses  were  August  24tb.    And  inasmuch  as  all  of  that 

not  able  to  eatabliah  deflnitely  the  order  In  balance  was  paid  out  esrly   the   next  daj, 

which    these    transactions    took    place,    nor  the   trust  fund  was   thereby   whollj    disai- 

that  the  referee  district  judge,  and  court  pated  bo  far  aa  the  bank  account  was  coa- 

ol  appeals  each  differed  from  the  other  as  eemed. 

to  what  bad  been  proved.  The  referee  found  .  If,  bowerer,  the  trust  fund  of  tS.SOO  is  to 
that  Schuyler,  Chadwick,  ft  Burnham  had  be  treated  as  having  been  included  in  Mil- 
traced  their  funds  into  the  hands  of  the  Icr's  check  for  923,000,  then  a  similar  re- 
tnuteev  and  were  therefore  entitled  to  re-  "Bnlt  follows,  though  on  this  point  the  eri- 
cover.  The  district  judge  agreed  with  the  dence  of  the  witnesses  and  the  finding!  of 
referee  in  this  conclusion,  but  disagreed  the  two  courts  are  in  conflict.  The  eon- 
with  him  aa  to  some  of  the  findings  of  fact  trolling  question  was  whether  the  (£3,000 
[Til]  on  which  that  conclusion  wss  based,  had  been  deposited  before  or  after  the  pay- 
Tbe  circuit  court  of  appeals  dissgreed  with  ment  of  a  check  for  $140,000  which  absorbed 
both,  and  held  that  the  trust  fond  had  not  the  whole  amount  then  in  bank.  We  see 
been  traced  into  the  banda  of  the  trustee,  no  reason  to  disturb  the  finding  of  the 
and  thereupon  dismissed  the  complaint,  circuit  court  of  appeali  that  the  check  for 
The  appeal  from  that  degree  inTolves  a  con-  123,000  was  deposited  soon  after  the  baitk 
siderstion  of  the  facts,  which  may  be  thus  opened  on  August  25th,  and  that  it,  with 
briefly  stated:  other  money  deposited  during  the  morning. 
Brown  k  Company  were  brokers  in  New  was  used  at  about  11:30  A.  m.  to  pay  thia 
York  city,  and  on  August  24th,  1908,  by  check  for  (140,000  given  by  Brown  &  Com- 
false  representations  of  solvency  obtained  pauy  to  Combs  A  Company.  The  payment 
from  Schuyler,  Chadwick,  A  Burnham,  300  of  this  large  anm  depleted  the  aeeount  and 
■harea  of  laterborougb  stock  (worth  (32  dissipated  the  trust  fund  in  bank, 
per  share),  agreeing  at  once  to  send  in  pay-  2.  The  appellants,  however,  preaentad 
ment  a  check  for  (0,600,  capsble  of  eertifl-  thdr  ease  in  a  double  aspect.  They  eon- 
cation.  This  was  not  done,  and  in  spite  tended  that  even  if  the  trust  fund  of  (9,600 
of  repeated  deniands  the  ch^  was  not  de-  was  cheeked  out  of  the  bank,  they  are  able 
livered  until  after  banking  hours  on  August  to  trace  the  fund  into  stocks  that  subse- 
24th,  and  too  late  to  have  it  eertifled  that  quently  came  into  the  hands  of  the  trustee 
day.  In  the  meantime  Brown  k  Company  in  bankruptcy.  This  was  based  on  the 
sold  to  Miller  the  claim  that  out  of  the  proceeds  of  the  Mil- 

300  shares  Interborongh,  for (     0,600  ler    checks,    Brovrn    k   Company    had    paid 

1000    shares    Northern    Pacifle    ..     143,000  notes    due    to    the    bank,    and    thereby    re- 

1000  shares  Great  Northern    , . . ,     137,000  leased  collsteral  which  ultimately  came  in- 

to  the  possession  of  the  tmstee. 

Total  (289,600  But  the  record  fails  to  show  when  the 

Miller  thereupon  gave  Brown  k  Company  »26e,600  was  deposited,  and  it  also  faihi  to 

a  check  for  (288,600,  which  was  deposited  '^^  ^*''  **"*  "^"'»'t«  certainty  the  par- 

in  the  Hanorer  National  Bank  on  August  "'"•*'  "■•  ™*^'  ^T  ^"""  *  Company  of 

84.     Miller  retained  the  baUnce  of  (23,000  *•"'  ^'"JJ-     P^^^""*  transactions  on 

on  K>me  claim  which  was  not  admitted  by  fT**  "">   ^''"^  '"'.t^' .°"^'™   ^ 

_             ._                    .ni.ii.i..j  dollars.     Money  wai  deposited  by  Brown  4 

u?'™_,  ,        "S?,^-           {  ^  /  ^,i?  C<""P"T  f»  the  bank,  and  mon^  was  bor- 

obUined  from  MIli«  a  check  for  (23,000  rowed  by  [713]  Brown  t  Company  from  the 

which  was  deposited  in  the  bank  the  next  ^.^      p^^  of  the  loan,  were  deposited  to 

morning,   hut  after  the  hank   bad   refused  tieb-  bank  account,  and  a  part,  represents] 

to  pay  or  certify  the  Schuyler,  Chadwick,  by  cashier's  checks,  did  not  appear  in  that 

A  Burnham  check  for  (8,600.  account.     Money   was    paid   by   Brown    A 

It  thus  appeared  that  the  stock  frandu-  Company   to   outsiders   and   to   the   bank, 

lently  obtained  by  Brown  k  Company  had  Payments  to   the  bank   were  made  on   ae- 

been  sold   by   them,   with   other   stock,   to  count  of  notaa,  some  of  which  represented 

Miller,    who    paid    for   the   whole   in   two  loans  appe«riflg  In  the  deposit  account,  and 

checks,— -one     for     (266,600     deposited     to  others  represented  loans  which  bad  not  been 

Brown  A,  Company's  account  in  tlie  Hanover  so  entered,    Some  of  the  loans  were  secured 

National   Bank  oa  August   84tb,   and  anr  and   others   w«ra   unsecuTcd,   and   whether 
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Um  monaj  rcMired  from  Miller  (which  In- 
Bhidad  th*  tnut  fund  of  tS.eOO)  iru  u*ai 
to  paf  tbe  Mcurad  or  uniecured  loui*  doM 
not  mppcftr  with  certAinty. 

It  would  MTTC  BO  UMfnl  purpoM  to  make 
k  dthtlkd  ■bttemmt  of  the  twtiraonj. 
Tho  svldcn«e  IiKB  baeu  fully  diuMiiaed  b7 
tlw  court  of  KppckU  (113  C.  G.  A.  348-307, 
U3  Fed.  S4-3S)  in  considering  thli  claim 
of  ftppelUnU  along  with  that  of  aeveral 
otlwr  partlaa  Making,  on  aomewhat  aimi- 
lar  facta,  to  trace  truit  fundi  into  the  bank, 
ud  thonea  Into  collateral  which  ultimately 
came  into  the  hand*  ol  the  tnutee.  All 
these  elairaa  ware  diaallowed  becauae  of  the 
failure  to  irak*  the  requisite  proof.  Oor 
iiiTeatigation    of    the    facta    leada 


the  a 

BS  Ii.«d. 


the 


appellanta'  claim.  Th^  were  practically 
aaaerting  title  to  tS,SOO,  aaid  to  have  been 
traced  into  atock  lU  the  poaaeaalou  ot  the 
trustee.  Like  all  other  pertons  Bimilarlj 
aituated,  thej  were  under  the  burden  of 
proving  their  title.  II  tb^  were  unable  to 
carry  the  burden  ol  identifying  the  fund 
aa  repreeenting  the  proeeeda  of  their  In- 
terborongh  atock,  their  claim  muat  fail.  If 
their  evidence  left  the  matter  of  Identiflea- 
tion  in  doufit,  the  doubt  must  be  resolved 
in  favor  of  the  tniatee,  who  repreaents  all 
of  the  creditora  of  Brown  ft  Company,  tome 
of  whom  appear  to  have  suffered  in  the 
same  way.  Like  them,  the  appellanta  muat 
be  remitted  to  the  general  fund. 
The  decree  la  affirmed. 
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[714]   Stab  Chkohicu  PuKUBiuNa  Cou-    V.  8.  IBS,  4&  L.  ed.  443,  2S  Sup.  Ct.  Sep. 

fANi,  PUintiS  in  Enoi,  v.  Vdited  Fbebb    221;  McCorquodaU  *.  Tuu,  211  V.  8.  432, 

AssocuTiONa.    [No.  776.]  53  L.  ed.  2W,  29  Bup.  Ct  Rep.  14S. 

Error  to  circuit  court  of  Appeola — jurisdic- 

tioo  below.  

In   Error   to   the    United    States    Cireuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

See  uim«  caae  below,  122  C.  C.  A.  4S&, 
204  Fed.  217. 

Hi.  Shepard  Barclay  for  plaintiff  in  er- 


Mr.  Campbell  CnmmiiigB  for  defendant*  in 

Jauuarj  12,  1914.  Per  Ovriam:  Dis- 
miased  for  want  of  jurisdiction.  Omaha 
Electric  Light  &  P.  Co.  v.  Omalia,  230  U. 
S.  123,  67  L.  ed.  1419,  33  Sup.  Ct.  Rep. 
974;  Shulthis  V.  McDougal,  225  U.  6.  5S1, 
OG  L.  ed.  120S.  32  Sup.  Ct.  Rep.  7M;  Chi- 
cago Junction  R.  Co.  v.  King,  222  U.  S. 
223,  S6  L.  ed.  1T4,  32  Sup.  Ct.  Rep.  79;  Re 
Metropolitan  R.  Receiveriliip  (Re  Reisen- 
b«rg)  208  U.  B.  lOS,  {t2  U  ed.  412,  28  Sup. 
Ck  Rep.  219. 


CHASLEa   Haibauu,  Appallant,  *.  UmrtD 

Statu.    [No.  4.] 
Aliena — naturaliiaUon — impeaching    oertifl- 

Appeal  from  the  Dlitriet  Court  ol  the 
United  States  for  the  Northern  Diitriet  of 
Illinois. 

Meesn.  Elijah  N.  Zoline  and  Jamea  Ham- 
ilton Lewis  for  appellant.  , 

Mr.  Auistant  Attorney  Qeneral  Harr  for 
sppellw. 

ITIS]  January  IB.  IBI^  Pfr  Ourwin 
Decree  aflirmed  on  the  author!^  of  Johau- 
neeeen  v.  United  SUtes,  225  U.  a  22T,  M  L. 
ed.  1060,  32  Sup.  Ct.  R«p.  613,  and  Luria  v. 
United  SUtes,  231  V.  8.  9,  ante^  101,  84 
Sup.  Ct  Rep.  10. 


Lioif  CAaoEHAa  Haktimez,  Plaintiff  !n  Er- 
ror, V.  Stat*  of  Tecab.     INo.  366.] 
Error  to  state  court — Federal  question. 

Id  Error  to  the  Court  of  Criminal  Ap- 
peals for  the  State  of  Texas. 

See  same  case  below,  —  Tez.  Grim.  Rep. 
— ,  146  B.  W.  959. 

No  counsel  appeared  for   plaintiff  in  er- 

Mr.  B.  F.  Looney  for  defendant  in  error. 

January  IS,  1914.  Per  CurUm:  Dis- 
missed for  want  of  juriadietion.  Ex  parte 
Siebold,  100  U.  S.  371, 3TG,  2B  L.  ed.  717, 718 ; 
Ex  parte  Crouch,  112  U.  S.  178,  28  L.  ed. 
090,  5  Bup.  Ct.  Rep.  90;  Andrews  v.  SwartK, 
166  U.  8.  272,  39  L.  ed.  422,  16  Sup.  Ct  Rep. 
8S9i  Harrington  t.  Missouri.  206  U.  8.  4S3. 
51  L.  ed.  895,  27  Bup.  Ct.  Rep.  G82i  Leeper 
V.  Texas,  139  U.  8.  462,  35  L.  ed.  226,  11 
Bup.  Ct.  Rep.  577;  FnllcrtoD  t.  Texas,  190 
SI  L.  ed. 


F.  O.  NoBBis  et  al.,  Appellanta,  i 

JoHNSOK  et  al.    [No.  US.] 
Appeal — from    circuit   eooii   of    i 

banliruptcf  case. 

AppcHl  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 

See  same  case  below,  —  L.RA.(N.S.)  — , 
111  C.  C.  A.  291,  190  Fed.  469. 

Mr.  Thomas  N.  Kennerly  for  appellants, 

Hr.  Henry  F.  Ring  for  appellees. 

January  19,  1914.  Per  Curiam:  Dis- 
missed for  want  of  jurisdiction.  Holden  y. 
Strstton,  191  U.  B.  116,  48  L.  «d.  IIB,  24 
Bup.  Ct  Rqi.  46;  First  Nat  Bank  v.  Chi- 
cago liUe  ft  T.  Co.  198  U.  B.  280,  288,  49 
L.  ed.  1061,  1064,  25  Bup.  Ct.  Rep.  093; 
Hatch  T.  Ketcham,  1S8  U.  B.  B80,  49  I^  ed. 
1172,  25  Sup.  Ct.  Rep.  BOl;  Duryea  Power 
Co.  T.  Btembergh,  218  U.  S.  299,  801,  S4 
L.  ed.  1047,  1048,  31  Bup.  Ct  Rap.  26. 

*^^ 
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In  Brror  to  the  Suprcn 
State  of  CkUfornla. 

Sm  Hme  cmM  below,  161  C>L  120,  IIB 
Pae.  5U. 

HcMi*.  Jamea  F.  Peck  and  Charles  C. 
Bojatom  for  plaintiffs  in  error. 

HcMn.  William  J.  Buntaker,  E.  W 
Britt.  ud  Frank  H.  Bhort  for  defendanU  In 

Janoar;  IS,  1914.  P*r  Omri»m: 
miiMd  for  want  of  jurisdiction  upon  the 
autlioritjr  of:  First.  Pomcroj  t.  State 
Bank,  1  Wall  602,  GST,  17  L.  ed.  638,  040; 
New  Orleftna  ft  N.  E.  R^  Co.  v.  Jopn,  142 
U.  &  18,  2E,  36  L.  ed.  910,  KS,  It  Sup.  Ct. 
Bep.  lOS;  Ward  t.  Jotlin,  180  O.  S.  142, 
103,  M  L.  ed.  1003,  1100,  22  Sup.  Ct.  Rep. 
SOT;  Holt  r.  United  SUtes,  218  U.  S.  245, 
04  L.  Cd.  1021.  31  Sup.  Ct.  Rep.  20,  20  Ann. 
Caa.  IIM.  Second.  Arkansas  Southern  R. 
Co.  T.  Qermaa  Nat.  Bank,  207  U.  S.  270. 
62  L.  ed.  201,  28  Sup.  Ct.  Rep.  78;  Wateri- 
Fiwet  OU  Co.  T.  Texaa,  212  V.  S.  IIS,  03 
L.  ed.  431,  2B  Sup.  Ct  Rep.  227. 

[716]  Fn»  W.  Lakk  et  aL,  Plaintilla  In 

Brror*  v.  Supeuok  Couct  or  ihc  Staik 

OF  CAuroania  in  and  fob  tbx  CoDmrr 

orKntf.    [No.  081.] 
Brror  U>  state  court — Federal  question. 

!■  Error  ta  the  Supreme  Court  of  the 
State  of  California. 

8aa  sanu  ease  bdow,  1«  Cal.  182,  ISl 
Tme.  371. 

Iftaar*.  James  F.  Pedc  and  Charles  C. 
Benton  for  plaintiffs  in  error. 

Ut—n.  Willism  J.  Huniaker,  E.  W.  Drett, 
Frank  H.  Short,  and  D.  S.  Ewing  for  de- 
fendants in  error. 

January  19,  1B14.  Per  Curiam:  Dia- 
missed  for  want  of  Jurisdiction  upon  the  au- 
thoritj  of  Lake  t.  Bonynge,  282  V.  B.  710, 
supra,  84  Sup.  Ct  Rep.  330. 


Woodwah)  Coroh  Compaitt,  Appellant,  >. 
Crrr  or  Woodwabd  et  al.    [No.  164.] 

Constitutional  law — Impairing  eontract  obli- 
gations—  electrle    franehlM — monieipal 
eompetitI<m. 
Appeal   from   the   Circuit  Court  of   the 

United  States  for  the  Weateni  Mstriet  of 

Oklahoma. 

Mr.  John  Devercm  for  appellant. 

'    Charles  A.  Loomis  and  Webster 

-->-.«■      Af- 


KnosTllle,  in» 

Sup.  Ct  Rep.  S24;  Bien.^. 

Co.  V.  Mobile,  176  U.  8.  lOB,  44  L-  .w 

20  Sup.  Ct  Rep.  40. 

Cause  remkaded  to  the  District  Court  of 
the  United  States  for  the  Western  IHatrkt 
of  Oklahoma. 


DumoT  OF  Columbia,  Plaintiff  in  Bmr, 
r.  PBiLAnELPiiiA,  Baltiuobi,  a  Wabh- 
inoTON  Railboad  Coupanv.     [No.  174.] 
Error  to  District  of  Columbia  courts — Fed- 
eral question. 

Id  Error  to  the  Court  of  Appeals  <rf  the 
District  of  Columbia;  petition  tor  Writ  of 
Certiorari. 
Bee  same  ease  below,  38  App.  D.  C.  148. 
Messrs.  Conrad  H.  S^me  and  F.  H.  Steph- 
ens for  plaintiff  in  error. 

Messrs.  F.  D.  MeKennej  and  J.  8.  Flaa- 
nery  for  defendant  in  error. 

[717]  January  26,  1914.  Par  diriam: 
Dismissed  for  want  of  Jurisdiction.  AHieri- 
can  Security  k  T.  Co.  t.  District  of  Colnm- 
lita,  224  U.  S.  491,  66  L.  ed.  8S6,  98  8np.  Ct 
Bep.  653. 

The  petition  for  a  Writ  of  CerUonvI  la 
denied. 


J.  B.  Abrott  et  aL,  PWntiffa  in  Brror,  t. 

South  EBH     Railwat    Com  pant.       [No. 

196.] 
Error  to  state  eonrt — Federal  qneetloB. 

In  Error  to  the  Supreme  Court  ol  the 
State  ot  Tennessee. 

Blr.  0.  J.  St.  John  for  plaintiffs  in  error. 

Mr.  L.  K  Jeffries  for  defendant  In  error. 

February    2,    1014.      Ptr   Curinm:      Us- 
missed  for  want  of  jurisdiction. 

8.  W.  WABBiNOTOir  et  al.,  SarrivlBg  Tnis- 
tees,  etc.  Appellants,  t.  Jobeph  P.  Tkab- 
BBT  et  al.,  BuTTiTing  Eseeutoia,  ste. 
[No.  816.] 

Appeat^from  circuit  court  t4  ^peaU^  ju- 
risdiction. 
-Appeal    from   the   United   States   Circait 

Court  of  Appeals  for  the  Fourth  Clrcnit 
See  same  ease  below,  114  a  a  A.  BS4, 

194  Fed.  830,  on  rebearing  117  0.  C.  A.  U. 

197  Fed.  307. 
Messrs.  James  M.  Mason,  Jr.,  aad  B.  M, 

Ambler  lor  appellants. 

Meaars.    Forrest    W.    Brown    BBd*  B.   H 

Barton  for  appellees. 


by  Google 


UUl 


HXHORAfTDA  CASES. 


71»-TM 


[718]    CRT    OF    BUOEWBLL,    PUintifl    In 

Error,  t.  Cm  ta  Newkibk  «t  «1.     [No. 

M4.1 
brar  to  itkta  court — Federal  question. 

In  Error  to  the  Supreme  Coort  of  the 
SUte  ol  Okltkhomft. 

Sea  Muna  cue  below,  SI  Oldn.  304, 121  Pm. 
2M,  Ann.  Cu.  IS13E,  441. 

Uesar*.  Frank  Dale,  A.  G.  C.  Bierer,  Mid 
J.  W.  Balle;  tor  plaintiff  in  error. 

Heun.  C.  L.  Pinkbam  and  J.  F.  King 
for  defendanta  in  error. 

February  2,  lfll4.  Par  Curiam:  Dia- 
mlaaad  for  want  of  jurisdiction. 

Ahha    Hawlkt,    Flaintifl    in    Error,    y. 

Joseph     W.     Walkcb,     Conatable,     etc. 

[No.  217.] 
Conititutlonal    law — regulating    houra    of 

women  employee*. 

In  Error  to  the  Supreme  Court-  ol  the 
State  Of  Ohio. 

See  eante  case  below  in  Ohio  Court  of 
Common  Fleas,  22  Ohio  S.  t  C.  P.  Dec.  30. 

Hr.  J.  M.  Sheeta  for  plaintiff  In  error. 

Heaara.  Clarence  D.  Laylin  and  Louie  D. 
Brandela  for  defendant  in  error. 

February  24,  1914,  Per  Curiam:  Judg- 
ment affirmed  with  cohIs  upon  tbe  authority 
of  Muller  t.  Oregon.  20B  U.  S.  412,  S2  L.  ed. 
SSI,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Caa.  967; 
Lindsl^  T.  Natural  Carbonic  Gaa  Co.  220 
U.  6.  81,  78,  79,  66  L.  ed.  369,  377,  878,  31 
Sup.  Ct  H^.  3ST,  Ann.  Caa.  1BI2C,  100. 

COUHORWIALTH  OP  FSKNBTLTAHU,  Appel- 
lant, y.  ToBX  Silk  U«t(urAOTUBina  Coii- 
run.  Bankrupt     [No.  200.] 

Appeal— from   circuit    court   of   appeal*— 
bankruptcy  eaae. 
Appeal    from    tbe   United   State*    Circuit 

Court  of  Appeals  for  the  Third  Circuit 
See  same  case  below,  112  C.  C.  A.  S13, 

192  Fed.  81. 
Hr.  Jaekaon  E.  Ralston  for  appellant 
Mr.  Henry  C.  Nilea  for  appellee. 
March  S,  1914.    Par  Curiam:    Dismissed 

for  want  of  jurisdiction.    Hotden  v.  Strat- 

ton,  101  U.  8.  lis,  48  L.  ed.  116,  £4  Sup. 

Ct  Rep.  46. 

[719]  Loms  Bub  Joseph  HEifBT  dk  Oa- 
LAKD  ^  BtASBAO  DB  Beabk,  CouDt  and 
Princo  of  B«am  and  Cbalais,  Plaintiff  in 
Error,  ▼.  Ross  R.  Wdiahs  and  Ferdinand 
C.  Latrohe,  Trustees,  et  al.    [No.  S67.] 

Error  to  state  court — Federal  question. 
la  Error  to  the  Court  of  Appeals  of  the 

8Ut«  of  Maryland. 
Bee  same  oaae  below,  119  Md.  890,  Sfl  Atl. 


Messrs.  J.  Kemp  Bartlett,  Edward  Duffy, 
Edgar  Allan  Poe,  Albert  C.  Ritchie,  and 
Shirley  Carter  for  defendants  in  error. 

March  9,  1S14.  Per  Curiam:  DismlMad 
tor  want  of  jurisdiction.  First  Nat  Bank 
T.  Eatherrille,  216  U.  B.  341,  34B,  04  L.  ad. 
223,  227,  30  Sup.  Ct.  Rep.  162  i  Bogen  T. 
CUrk  Iron  Co.  217  U.  8.  SSO,  H  L.  ed.  BOB, 
30  Sup.  Ct  Rep.  608.  Bee  De  Beam  t.  Ds 
Beam,  22G  Ij.  S.  665,  66  L.  ed.  1261,  St 
Sup.  Ct.  Rep.  834;  De  Beam  v.  De  Bean, 
281  D.  8.  741,  «nt^  462,  84  Sup.  CL  Bap. 
818. 


C.  H.  Albbbs  Comuisbiof  Coupaft,  PUia- 
tiff  in  Error,  t.  Mabt  E.  Spehceb  and 
Harlow  B.  Spencer,  Executrix  and  Exe- 
cutor of  the  Estate  of  Corwin  H.  Spencer, 
Deceased,  et  al.     [No.  S81.] 

Error  to  state  court~-Federal  question. 
In  Error  to  the  Supreme  Court  of  tba 

SUM  of  Missouri. 
See  same  ease  below,  246  Ho.  368,  UO 

B.  W.  712. 
Heaers.  Shcpard  Barclay,  P.  H.  Cnllen, 

and  Thomas  T.  Faunleroy  for  plaintiff  in 

Messrs.  Frederick  N.  Judson  and  Join 
F.  Qreen  for  defendants  tn  error. 

March  0,  1914.  Per  Ourtwn.-  Dismisied 
for  want  of  jurisdiction.  Kansas  Ci^  Star 
Co.  V.  Jolian,  216  U.  B.  689,  690,  S4  L.  cd. 
840,  30  Sup.  Ct  Rep.  406;  Wood  j.  Chea- 
borough,  228  V.  8.  672,  67  L.  ed.  1018,  18 
Sup.  Ct  R^.  706. 


J.  F.  Srui-tz,  Plidntiff  in  Error,  v.  Itat  W. 
Rtttbbbusoh,  County  Treasurer,  etc.,  et 
al.    [No.  817.] 

Error  to  state  court — ^Federal  queitioB. 
In  Error  to  tbe  Supreme  Court  of  ths 

State  of  Oklahoma. 
Bee  same  case  below,  84  OUa.  478,  184 

Fne.  061. 

Mr.  Milton  Brown  for  plaintiff  in  error- 
Mr.  D.  C.  WeatenliaTer  for  detendanU  in 

[720]  Hanh  0,  1914.  P«r  Curiam:  Dia- 
missed  for  want  of  juriadietimi.  (I)  Coa> 
solidated  Tnnip.  Co.  w.  Norfolk  &  0.  V.  B. 
Co.  228  O.  B.  SB6,  600,  67  L.  ed.  9BZ,  988,  88 
Bup.  Ct.  Rq>.  60«  and  cases  cited;  (2) 
LouisTllle  fc  N.  B.  Co.  T.  Barber  Asphalt 
Paring  Co.  197  D.  S.  430,  434,  49  L.  ed. 
eiO,  821,  25  Sup.  Ct  Rap.  466,  and  eaaes 
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I.  BCHMIW  Wholsbau  Won  A  Liqikh 
OOHFAjn,  AppelUnt,   T.   AuanCT  Dib»- 
nCK.    [No.  S43.} 
ftppMl    frnin    eireuit   oodrt   of   «pp«ftli — 


AppMl  htm  Mu,  United  SUtes  Clreiiit 
Oouit  of  AppwU  for  the  Eighth  Circuit. 

Sm  hum  cue  below,  —  L.BA.(N.B.)  — , 
115  0.  0.  A.  87,  IBS  Fed.  3S. 

Hewn.  Junu  Lotb  Hopkfua  and  AI- 
phoBM  Howe  (or  appdlftot. 

Hr.  Jmum  A.  Carr  for  appeUce. 

Hkreh  IS,  1S14.  Per  Curiam :  Dis- 
miiHd  for  want  of  jurisdiction.  Street  A 
Bnlth  T.  AtlM  Ufg.  Co.  291  U.  B.  34B,  aate, 
MS,  M  Snp.  Ct  Rep.  79. 


TBoHia  Mat,  Jb.,  et  aL,  Plaiotlffa  is  Er- 
ror, T.  PiopLi  OT  TBt  State  of  Ilunoib 
n*  tHB    Ubc    or    Edwaid  Qobin,   etc 
[No.  202.] 
Error  to  atata  conrt^Federal  queation. 

In  Error  to  tha  Supreme  Court  of  tba 
SUta  of  IllinoU. 

Saa  aame  eaae  below,  251  111.  64,  95  N. 
B.9M. 

Hr.  Frad  B.  Herrilla  for  plaintifTa  in  er- 
ror. 

Heaara.  Charlaa  H.  Burton  and  Jamea  M. 
Oraham  for  defeodant  in  error. 

Maroh  le,  1B14.  Par  CMriam:  DU- 
Mltaed  tor  want  of  juritdiction.  Rogera 
▼.  Ckrk  Iron  Co.  217  U.  S.  S8B,  B4  L.  ed. 
8M,  90  Bnp.  Ct.  Rep.  QBS;  Pretton  i.  Chi- 
cago, 226  U.  S.  447,  460,  67  L.  ed.  2B3,  2B6, 
98  Snp.  Ct  Rep.  177. 


Una,  CanmLiTE  Pona,  wife  of  Qeorge  A. 
Louque,  Plaintiff  in  Error,  v.   Yazoo  A 

UlSBIBBlPFI    VALLET    RAlI.aOAD    COHPAItl 

et  aL    [No.  341.] 
Error  to  atata  court — final  judgment. 

la  Error  to  the  [TXl]  Supreme  Court  of 
tte  State  of  Loulaiana. 

See  aame  eaaa  below,  181  La.  818,  SS  So. 

ni. 

Heaara.  Hanij  L.  Lasama  and  Edgar  H. 
Farrar  for  plaintiff  in  error. 

Meaaar.  Blewett  Lee,  Charlea  N.  Bureh, 
Hunter  C.  Leake,  and  Guateve  Lemle  for 
dafoidanta  In  error. 

Uweh    IB,    1014.     Per    auriam:     Dia- 

mlaaad  for  want  of  Jurladletltm.    Loulaiana 

Nav.  Oo.  T.  O^atar  Commiaaion,  220  O.  S. 

00.  07  L.  ad.   186,   S3   Snp.  Ct.  Sep.  78; 

-  -  •  Baattf,  238  U.  S.  M8,  ante. 


GmuBiiiaB,  PetittoBV.     i.., 
nal.] 

Motion  lor  leave  to  file  amended  petltkNI 
for  Writ  of  Eabeaa  Corpoa. 

Mr.  George  F.  Cnrtii  for  petitioner. 
The  Solicitor  General  for  reapondent, 
March  16,  1B14.    Denied. 


Stak    Cubohicix    PcBUsnino    ComAHT, 

Plaintiff  in  Error,  T.  United  Pbesb  Abbo- 

CUTIONS.    [No.  770.] 

Petition  for  Writ  of  Certiorari  to  the 
United  SUtea  Circuit  Court  of  Appeal!  for 
the  Eighth  Circuit. 

See  aame  caie  below,  122  C.  C.  A.  489, 
204  Fed.  217. 

Mr.  Sbepard  Barclay  for  plaintiff  in  error. 

Mr.  Campbell  Cumminga  for  defendanto 

January  12,  1914.    Denied. 


PnovmKNCK  Wasbihqtok  IneusAtiOB  Coh- 
PAMT,  Petitioner,  T.  Habtxt  Gkakoeb 
and  Charlea  E.  [722]  Lewia.  [No.  791.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Stataa  Circuit  Court  of  Appeala  for 

the  Second  Circuit. 
See  lame  caae  below,  119  C.  C.  A.  174, 

200  Fed.  730. 

Mr.  Howard  8.  Harrington  for  petitioner. 
Ur.  Nelaon  Zabrialde  for  reepondenta. 
January  12,  1914.    Denied. 


jKHEn.  RoaxR,  Petitioner,  t.  Wiluaic  Wil- 
liam a,    Commiaeioner    of    ImmigraUon. 
[No.  820.] 
Petition  for   Writ  of  Certiorari   to  tlie 

United  Btatea  Circuit  Court  of  Appeala  tor 

the  Second  Circnit. 
See  lame  eaae  below,.  118  C.  G.  A.  032, 

200  Fed.  688. 

Mr.  William  S.  Bennet  for  petlUoner. 
The  Solicitor  General  and  ARBlatast  Attoi^ 

vej  General  Wallace  for  reapondent. 
January  12,  1014.    Denied. 


Town  or  Auboba,  Petitioner,  t.  Maktha  L. 

Gatu  (No.  846];  and  Town  of  Aumaa, 

Petitioner,   T.   Bobbi   F.   Wiioeb    [No. 

847]. 

Petitiona  for  Write  of  Certiorari  to  tbe 
United  Stetea  Cirenit  Court  of  Appeala  for 
the  Eighth  Circuit 

Sea  aame  caae  below  (No.  846),  —  L.TLA. 
(NB.)   — ,  208  Fed.  101. 

Mr.  William  A.  Bryana  for  petitioner. 

Hr.  Edward  P.  Costigan  for  reepondoti 

Jaonarj  12,  1914.     Denied. 
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Thi  STEAiUBtr  OcoBQC  W.  Eldeb,  etc,  ct 

rL,    Clainuinta,    Petitionen,    t.    Pokt    or 

FOBTUND.     [No.  640.] 

Fetiticn  for  a  Writ  of  Cerdonri  to  the 
United  States  Circuit  Court  of  AppekU  for 
thV  Ninth  Circuit. 

8m  uune  cue  below,  124  0.  a  A.  338, 
toe  Fed.  278. 

Ur.  Arthur  A.  Bimej  for  petitioner!. 

Mr.  C.  E.  S,  Wood  tor  rcapondent. 

Januurj'  19,  1914.     Dmiad. 

JoHit   S.   Talbott,   PetitiODer,   t,   Uritis 

Statks.     [No.  819.] 

Petition  for  a  Writ  [TSS]  of  Certiorari 
to  the  United  SUtea  Circuit  Court  of  Ap- 
peab  for  the  Fifth  Circuit. 

Bee  ume  caae  below,  208  Ped.  144. 

Hr.  Joaeph  U.  Sweenej  for  petitioner. 

The  Attomej  Oeneikl  for  defendant  in 

January  SO,  1914.    Deniad. 


AuEBicAif    National    Baivk    or    Ma  con, 

Gbomia,  et  aL,  PetitiouerB,  t.  S.  H.  Still 

et  Al.    [No.  860.] 

PetiUon  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeali  for 
the  Fourth  Circuit. 

See  Mine  cue  below,  209  Fed.  749. 

Mr.  George  S.  Jonea  for  petitioners. 

Measrs.  Btaowix  G.  HayAeld,  Charlea 
Carroll  Simma,  and  Alexander  Akerman 
for  mpondenta. 

January  26,  1914.    Denied. 

F.  O.  Nouu  at  al.,  Tnuteea,  etc.,  et  al., 

Fetitionara,  v.  J.  B.  JoHitson  et  al.    [No. 

348.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtea  Circuit  Court  of  Appeala  for 
the  Fifth  Circuit. 

Sea  aame  case  below,  —  LJt.A.(N.8.)  —, 
111  C.  C.  A.  291,  190  Fed.  4fi9. 

Uestrs.  Thomaa  U.  Keiuierlj  and  Charlea 
T.  Butler  for  petitionera. 

Mr.  Henry  F.  Ring  for  respondenta. 

February  2,   1914.     Denied. 

HouBTOn  On.  CoMPANr  or  Tkzab  et  al.. 

Petitioner*,    v.    Caboitnx    C.    Middus- 

WOBTH  ct  al.    [No.  844.} 

Petition  for  a  Writ  of  Certiorari  to  the 
Onited  SUtei  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  lame  caae  below,  110  C.  0.  A.  BBS, 
801  Fed.  1020. 

Heaara.  Tbomae  M.  Kennerly  and  Charlea 
T.  Bntler  for  petitionera. 

Ur.  Thomas  N.  Hill  for  reapondanta. 

F«bruar7  2,  1914.    Denied. 
5t  lb  ad. 


E.  I.  Du  Pont  dk  Nbmoubs  Powdeb  Coii- 

PANT,     Petitioner,     y.    Tm     Stkakshit 

"Chabltoh    Hau,"    [TS4]    etc.      [No. 

790.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  BtaUa  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  aame  caae  below,  207  Fed.  343. 

Mr.  Howard  S.  Harrington  for  petitioner. 

hlr.  Charlea  0.  Burlingfaam  for  reapond- 

February  24,  1914.    Denied. 


Thomas  S.  Nowcll  et  al..  Petitioners,  t. 

Intkbnationai.  Ikuffr   Ookpany   et   al. 

[No.  881.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circnit  Court  of  Appeala  for 
the  Ninth  Circuit. 

See  same  case  below,  121  0.  0.  A.  499, 
208  Fed.  30S. 

Measrs.  John  P.  Eartman  and  Oeorge  U. 
Nowell  for  petitionerB. 

Messrs.  L.  P.  Sbackleford,  A.  B.  Browne, 
Alex.  Britton,  and  ETans  Browne  for  re- 
spondenta. 

February  Z*,  1914.     Dented. 


Bi^ETT  ft  SvrrH,  a  Copartnerahlp,  Appel- 
lant,   V.   AtiiAs    UAimrAOTuaiiia    Con- 
PANT  et  al.     [No.  818.] 
Second  Petition  for  a  Writ  of  Certiorari 
to  the  United  SUtea  Circuit  Court  of  Ap- 
peala for  the  Eighth  Cireoit 

See   same   esse   below,   47   KB.A.(Nit.) 
1002,  122  C.  C.  A.  668,  204  Fed.  3S8. 
Mr.  Hugh  E.  Wagner  for  appellant. 
Mr.  Jamea  Love  Hopkins  for  appellees. 
March  2,  1014.    Denied. 


COMMONWKALTS  OF  PxnHSTLTAiriA,  Appel- 
lant, T.  YoBx  Sn-K  MAflvrAOTCBiiig  Com- 
PANi,  Bankrupt      [No.  200.] 
Petition  for  a  Writ  of  Certiorari. 
See  same  case  below,  112  C.  0.  A.  613, 

192  Fed.  81. 

Mr.  Jackion  H.  Ralston  for  appellant. 
Mr.  Henry  C.  Nilea  for  appellee. 
March  2,  1914.     Denied. 


Walthak  Watok  OoifPANT,  Petitioner,  *. 

Chablks  a.  Ebnk    [TSS]  [No.  869.] 

Petition  for  a  Writ  of  GerUorari  to  the 
United  SUtes  Circuit  Court  of  Appesb  for 
the  Second  Circuit. 

See  aame  case  below,  209  Fod.  1007. 

Meaara.  Nathan  Matthews  and  Romney 
Spring  for  petitioner. 

No  counsel  appeared  for  respondent. 

March  8,  1914.    Dcnlwl. 
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Oct.  Tax, 


Keuhaw  On.  Hnx  et  aL,  Patltionen,  ^ 

National    Bark    of    Savaiirab.     [Ni 

SS4.] 

Petition  tor  m  Writ  of  Certiormri  to  the 
United  State*  Circoit  Court  of  Appeal*  for 
Uw  Fourth   Circuit. 

See  aune  caa*  below,  first  writ  of  error 
1X0  C.  C.  A.  362,  202  Fed.  90,  aeoond  writ 
of  error  200  Fed.  SSfi. 

Heaira.  Thomas  J.  EirkUnd,  E.  D.  Blake- 
oey ,  and  Thomaa  Buffin  tor  petitioners. 

Mesar*.  William  Garrard  and  Jos.  A.  Me- 
Cullough  for  respondent. 

March  2,  1B14.    Denied. 


Datid  a.  Neai^  Petitioner,  v.  Coai.  A  Cokb 
Bailwat  Coupaht  et  al.     [No.  B06.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtes  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
See  same  case  below,  124  a  C.  A.  e07, 

207  Fed.  837. 

Masora.    W.    E.    Chilton   and    Charles    D. 

Merrick  for  petitioner. 
Mr.  B,  H.  Ambler  for  respondents. 
March  2,  IBK.     Denied. 


Robot  Uoodt  k  Bov,  a  CopartneiBhip,  etc.. 

Appellant,   t.   Centobt   Sannaa    Bark. 

[No.  Doe.] 

PMition  for  a  Writ  of  Certiorari. 

Mr.  8.  F.  Pron^  for  appellant. 

Messrs.  Horatio  F.  Dale  and  Wm.  0.  Har- 
rison far  appellee. 

March  2,  1014.    Denied. 


Cnr  or  Cakbbh,  Petitioner,  t.  Abmstrono 

COBK  CoKPAHT.    [No.  8SD.1 

PetiUon  for  a  Writ  of  Certiorari  to  the 
VniteA  SUtes  Circnlt  Court  of  Appesli 
[?£•]  for  the  Third  Circuit. 

See  same  ease  below,  ElO  Fed.  818. 

Meesrs.  Edwin  G.  C.  Bl^akl;  and  Henrj 
F.  Stockwell  for  petitioner. 

Hesara.  Norman  Grey  and  F.  Morse  Arch- 
er tor  respondent. 

March  B,  1B14.    Denied. 


FUhz  M.  Htah  et  al.,  Pettttonera,  t.  Umr- 

B»  BTAtn.    [No.  882.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Circnlt  Court  of  Appeal*  for 
the  Serenth  CHrenit. 

Measrs.  Chester  H.  Emm  and  Elijah  N. 
ZoUne  for  petitioners. 

The  Attomej  General  for  respondents. 

March  0,  1014.    Denied. 


OoDFBiT    M.    Htakb,    Petitioner,    r.    Ou> 
DAiaiiioN  CoxPAHX.     INo.  S10.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statea  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
See  same  case  below,  800  Fed.  dOS. 
Mr.  Edward  M.  CoHe  for  petitioner. 
Messrs.  Louis  D.  Brandeis  and  Edward 

F.  McClennen  for  respondent. 
March  0,  1014.     Denied. 

W.  BoHRKiDEB  Wbolbsalk  WiRB  A  Liquoi 

CouPANT,   Appellant,  t.   Adgdbt  Din>K- 

RicH.     [No.  243-] 

Petition  for  a  Writ  of  Certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit. 

See  same  case  below,  —  LJtA.(N.S.)  — , 
UB  CCA.  37,  106  Fed.  36. 

MeSBrs.  James  Love  Hopkins  and  Al- 
phonso  Howe  for  appellant. 

Mr.  James  A.  Carr  for  appellee. 

March  10,  1014.    Denied. 

GKOBoa  W.  NoiTOK,  as  Executor,  etc.  Ap- 
pellant, V.  RouEBT  B.  WHTnaiDB  et  aL 

[No.  ses.] 

Petition  for  a  Writ  of  Certiorari. 
Mr.  Erana  Browne  In  behalf  of  [7X7]  Mr. 
Jed  L.  Washburn  for  appellant  and   peti- 

Mesars.  Theodore  T.  Hudson,  Luther  C. 
Harris,  and  J.  B.  Richard*  for  appellees 
and  respondents. 

March  16,  1014.    Denied. 

WiLUAic  B.  Hopkins  et  al..  Petitioners,  t. 

A.  LouiBA  M.  GiLBKBT  et  al.    [No.  012.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Bee  same  case  below,  122  C.  C.  A.  432, 
204  Fed.  108. 

Mewirs.  Wade  H.  Ellis,  C.  B.  Matthews, 
F.  A.  Sondley,  and  Theodore  F.  Davidson 
far  petitionera. 

Messrs.  James  H.  Merrimon  and  Thomaa 
S.  Rollins  for  respondents. 

March  18,  1SI4.     Denied. 

W.  B.  HoPKina,  Petitioner,  v.  A,  Lomaa  M. 

GiLBCBT  et  al.  [No.  913.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Fourth  Circuit. 

See  aame  caae  below,  122  C.  C.  A.  440,  2M 
Fed.  204. 

Messrs.  Wade  H.  Ellis,  0.  B.  Matthtwi, 
F.  A.  Sondle^,  and  Theodora  F.  Davidaon 
for  petitioner. 

Measrs.  Jamea  H.  Merrimon  and  Thomaa 
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OufVAflMiB  GftntBALX  Tbaksatlartiquk, 
Petitioner,  t.  Lauma  Rivebs.  {No.  916.] 
Petition  (or  x  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

Uie  Second  Circuit. 
See  laroe  case  below,  all  Fed.  284. 
Mt.  Joseph  P.  Nolan  for  petitioner. 
Mr.  Charlee  H.  luttle  lor  reipondent 
March  16,  1914.     Denied. 

Victor- Amebic  AH  Fuel  Coupahx,  Petition- 
er, V.  Fbahk  Pbccabicb.     |No.  BIT.] 
Petition   for  a  Writ  of  Certiorari  to  the 

Unit«d  States  Circuit  CouH  of  Appeals  for 

(he  Eighth  Circuit. 
See  lame  case  below,  209  Fed.  66S. 
Mr.  Caldwell  Geaman  for  petitioner. 
Mr.  George  S.  Keock  for  respondent. 
March  16,  1S14.    Denied. 

[728]  Smitb  IncAKDEscBNT  LioHi  Com- 

FAni,  Petitioner,  v.  Weubach  Gab  Lamp 

COMrAHT.    [No.  S31.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tor 
the  Second  Circuit. 

See  same  case  below,  210  Fed.  460. 

Mr.  Timotb;  D.  Merwin  for  petitioner. 

Mr.  C.  P.  Byrnes  for  respondent.- 

March  23,  1B14.     Denied. 

■tuuAK  MuNauBi,  Appellniit,  v.  C.  O.  Lobd, 

Trustee,  etc.     (No.  477.] 

On  Writ  of  Uertiorori  to  the  District 
Court  of  the  United  States  for  Porto  Rico. 

Messrs.  Frederic  R.  Coudert  and  Howard 
Thayer  Kingsbury  for  appellant. 

Messrs.  N.  B.  K.  Pettingill  and  William 
H.  Hawkins  for  appellee, 

January  7, 1S14.  Dismissed  without  costs 
to  either  party,  per  stipulation. 

FUEMAir  H.  TnxoTBon,  Plaintiff  in  Error, 
V.  Staib  of  Kansas.    [Ko.  183.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Kaneas. 

Messrs.  W.  L.  Sturdevant  and  Clinton  A. 

Welsh  for  plaintiff  in  error- 
No    counsel    appeared    for   defendant    in 


JAUES  P.  Allen,  Plaintiff  in  Error,  t.  H. 

H.  Olivcb.     [No.  183.] 

In   Krror   to   the   Supreme   Court  of   the 
SUte  of  Oklahoma. 

Mr,  S.  T.  Bledsoe  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 

January  21,  1S14.    DlsmisBed  with  [T29] 
«o«ta,  pursuant  to  the  Tenth  Rule. 
51  Ii.  ed.  I 


Bdwabd  a.  Roehbis  et  al.,   Plaintiff*  is 
Error,  t.  Fobd  Smith.    [No.  194.] 
In  Error  to  the  Supreme  Court  vf  the 

SUte  of  Nebraaka. 
Messrs.  Alfred  0.  Ellick  and  Harrison  C. 

Brome  lor  plaintiff*  in  error. 
No   counsel    appeared    for   defendant    in 


Noel  Cons-tbuction  Company,  Plaintiff  in 

Error,  v.  Geobqb  W.  Smith  &  Compant, 

Incorporated.     [No.  197.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Maryland. 

Messrs.  J.  Kemp  Bartlett  and  Edgar 
Allan  Poe  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 

January  22,  1914.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Rbi-ublic  Ibon  &  Steel  Company,  Plaintiff 
in  Error,  v.  Howabd  Cablton.  [No.  205.] 
In   Error   to   the   District   Court   of   the 

United  SUtes  for  the  District  of  Maryland. 
Mr.   J.    Kemp    Bartlett   for    plaintiff   in 

No  counsel  appeared  for  defendant  in  er. 

January  26,  1914.    Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Caldwell  A  Dbaki,  A  Firm,  etc..  Plaintiffs 

in  Error,  v.  John  R.  Jobe,  Auditor,  eta. 

[No.  211.1 

In   Error   to  the  Supreme  Court   of  the 
State  of  Arkansas. 

Mr.  J.  W.  Blackwood  for  pUintiffs  in  er- 

No  counsel  appeared  tor  defendants  in 

[730]  January  27, 1914.    Dismlafced  witfc 
coats,  pursuant  to  the  Tenth  Rule. 


Texas     &     Pacitio     Rah.  w  at     Compant, 

Plaintiff  in  Error,  t.  John  Jackson  et 

al.    [No.  201.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

See  same  case  below,  118  C.  C.  A.  G70,  193 
Fed.  94S. 

Mr.  Charles  Payne  Fenner  for  plaintiff  in 

Messrs.  Ocoige  Whitfield  Jaok  and  W.  P. 
Hall  lor  defendant!  in  error. 

January  27,  1914.  Dismissed,  per  stipu- 
lation. 
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Oct.  Thm, 


8f.  Paul  Cm  Railwat  CouAirr,  FUlntUT 
in  Error,  t.  Statv  or  HimccsoTA  ex  ie. 
Qn  OF  Bt.  Pabu  (No.  877,] 
In  Error   to  the  Supreme   Court  of  tfae 

State  of  MlUOMoU. 

Mr.  N.  U.  TbTgMOD  for  pUluUff  In  er- 

No  ooudmI  appemred  for  defendant  in  er- 
ror. 

FebrtMij  24,  1914.  DiemiMed  with  eoata, 
on  motion  of  counael  for  plaintiff  in  error 


Uajistto  Thkatbb  Coicpaht  et  al.,  Plain' 

aSt  in  Error,  t.  Cm  or  Ckdab  RArue 

et  al.    [No.  318.1 

In  £rror  to  the  Supreme  Conrt  irf  the 
SUte  of  lows. 

Ur.  Jwnci  H.  Trewin  for  pUintiffi  in 
eiTor. 

No  counsel   appeared   for   defenduiti   in 

VebriiRTy  24,  1B14.  DismiBBCd  with  eoctt, 
on  motion   of  counsel   for   the  plaintiff  In 


Adamb  Expbebs  Cokfaht,  Plaintiff  in  Er- 
ror,   T.    Abhu   p.   MnxicHAKp.      [No. 
371.] 
In  Error  to  the  Court  [731]  of  Appeal* 

of  the  State  of  Oeor^. 

Ur.    Robert    C.    Alston    for    plaintiff    in 

No   coun»el   appeared   tor   defendant    in 

Februar;  24,  1914.    Dismissed  with  costs, 
on  motion  of  counael  for  the  plaintiff  in 


HtLB)(K  Mauqua,   Appellant,   t.   Samuel 
W.  Backus,  Commissioner  of  Immigra- 
tion, ete.    [No.  388.) 
Appeal  from   the  District  Court  of  the 

United  SUtes  tor  the  Northern  District  of 

OalUornia. 

Mr.  Corr7  M.  Stedden  for  appellant. 
No  counsel  appeared  for  appellee. 
February  24,  1B14.    DismiMed  with  coata, 

on   motion   of   counsel   for   the   appellant, 

and  mandate  granted. 


B.  Wood,  Plaintiff  in  Error,  v. 
URTrKD  States.     [No.  800.] 
In  Error   to  the  United   State*  Circuit 
Conrt  of  Appeal*  for  the  Fourth  Circuit. 
Mr.  0.  A,  Hanson  for  plaintiff  in  error. 
The  Attome;  Oeneral   for  defendant  in 


February  24,  IBU. 
to  the  Tenth  Rule. 
•  IS 


Beadiiokt   Rici  UiLU,  a  CopartaenUp, 

ete.,  et  al.,  PliOntiffi  In  Error,  t.  Pan 

AMtBvm  Rice  Moluis  Ooxfakt.     [No. 

B04.] 

In  Error  te  the  Supreme  Court  of  the 
State  of  TeiBB. 

See  same  case  below,  flrat  opinion,  —  Tex. 
— ,  143  S.  W.  926,  2d  opinion,  —  Tex.  — , 
14B  B.  W.  283,  3d  opinion,  —  Tex.  —,  16ft 
8.  W.  684,  4th  opinion,  —  Ten.  — ,  152  fi. 
W.  629. 

Messrs-  A.  D.  Lipscomb  and  Uannu  Tay- 
lor  for  plaintiffs    in   error. 

Mr.  T.  N.  Hill  for  defendant  in  error. 

February  20,  1914.  Dismiiued  with  coata, 
on  motion  of  counsel   tor  tlie  plaintiffs  in 


United  States,  Appellant,  t.  Jake  Lebci; 

[No.  248.] 

Appeal  from  the  United  States  Circuit 
Conrt  of  [T8S]  Appeal*  for  the  Eighth  Qr- 
cuit. 

See  same. case  below,  HI  C.  C.  A.  234. 
190  Fed.  289. 

The  Attorney  Oeneral  for  appellant. 

Mr.  George  B.  Edgerton  for  appellee. 

March  2,  1914.  Dismissed,  on  motion  of 
Mr.  Solicitor  Oeneral  Davi*  for  the  appel- 
lant. 

MiNNEApoLiB  ft  St.  Louis  Railroad  Cou- 

PANT,  Plaintiff  in  Error,  v.  O.  S.  Bubho. 

[No.  648.] 

In  Error  to  the  Supreme  Court  of  tlii- 
State  of  Minnesota. 

Messrs.  W.  H.  Bremner  and  F.  M.  Miner 
for  plaintiff  in  error. 

Messrs.  N.  M.  Tbygeaon  and  W.  B.  Dui- 
bury  for  defendant  in  error. 

March  2,  ISH.  Dismissed  with  eoste,  per 
stipulation. 

SoDTHEKR  Railway  Compact,  Appellant,  t. 

Epukaim  Simon.    [No.  TOS.] 

Appeal  from  the  United  SUtes  Circuit 
Court  of  Appeal*  for  the  Fifth  Circuit. 

Messrs.  John  K.  Graves  and  J.  Blanc  MoS' 

e  for  appellant. 

No  counsel  appeared  tor  appellee. 

March  3,  1914.  Dismissed  with  coste.  on 
motion  of  counsel  for  tlie  appellant. 

Eanbai  Citt  GtmniHo  ADvnriamo  Com- 
pact, Plaintiff  in  Error,  v.  Kansas  Cjtv, 
Missouri,  et  al.     [No.  236.] 
In  Error  te  the  Supreme  Court  of  the 

State  of  Missouri. 
Mr.  John  T.  Harding  for  plaintiff  in  er- 

No   eouBsel  i^peared   for   defendants   Is 
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Eaubu  CtTT  GuKKim  Asmnsma  Com- 
PAHr,  Flaintifl  in  Erroi,  t.  Kanbax  Citt, 
MiMourl,  {TSai  at  aL    [No.  236.] 
In  Error  to  the  Suprame  Court  ol  the 
Bute  ol  MiMonri. 

Mr.  John  T.  HAiding  for  pkiatiff  In  er- 
ror. 
No  eouDMl   appeared   tor  defeoiUnta   In 


B.  A.  AnoH,  Appellant,  v.  Boau  or  Mnn- 
CAL  ExAuiKEM  or  AuzoHA.  [N«.  837.] 
Appeal   from  the  Supreme  Court  of  tlw 

Territory  of  Arizona. 
Mr.  C.  P.  Alniworth  for  appellant. 
No  counsel  appeared  for  appellee. 
March  a.  HI*.    DismiBsed  with  coita,  pnr- 

■nant  to  the  Tenth  Bule. 


Sub  M.  Rcmkbs,  ae  Executrix,  etc..  Appel- 
lant, V.  OsAoi  Natioh  op  Indians.  [No. 
23S.] 

Appeal  from' the  Court  of  Claima. 
Mr.  John  J.  Hemphill  for  appellant. 
Mcasre.   Charlea   J.   Kappler,  Charles   H. 

Merillat,  and  Mr.  Preeton  A.  Shinn  for  sp- 

pelleee. 
March   S,   1B14.     DiimiaMd  pursuant  to 

tha  Tenth  Bule. 


Edwaid  a.  Mahn,  Appellant,  ▼.  TcatnoBT 

or  New  Mexioo  ex  ul.  Guugi  S.  Klook. 

IKo.  240.] 

Appeal  fTom  the  Supreme  Court  of  the 
Territorj  of  New  Mexico. 

Mr.  Edward  W.  Dobion  for  appellant. 

Mr.  Oeorge  S.  Klock,  appellee,  pro  m. 

March  B,  1914.  Diuniesed  with  coata,  pnr- 
■nant  to  the  Tenth  Bule. 


Belt  Lira  Bailwat  Coupart,  Appellant,  *. 

Cmr  or  Moktoouebt  et  al.     [No.  SW.] 

Appeal  from  the  Dintrict  Court  of  the 
United  SUtei  for  the  Middle  [734]  District 
□I  Alabama. 

See  same  case  below,  201  Fed.  411. 

Mr.  Alexander  Hamilton  for  appellant. 

Mr.  W.  A.  Gunter  lor  appellees. 

March  9, 1914.  Decree  reversed  with  costs 
upon    confession    of    error,   and   cause    re- 
manded lor  further  proceedings.     Mandate 
(ranted. 
!•  L.  ed. 


Hkmxt  UEm,  PliJntift  In  Error,  v,  Siatx 

or  Kakbab.    [No.  2B8.] 

In   Error  to  the  Supreme  Court  ol  tbt 
SUt«  ol  Kansas. 

Mr.  John  W.  Oerkes  for  plaintiff  In  «rrra. 

Mr.  John  B.  Dawson  for  defendant  in  er- 

March    10,    1914.     DUmisssd   with  eosta, 
pursuant  to  the  Tenth  Bule. 


I  A.  TiV- 


W.  S.  Rhka,  Appellant,  r.  Jaid 
COCK,  Warden,  etc.  [No.  8U.] 
Appeal   from    the   District   Court  of  the 

Uniti^  SUtes  for  the  Eastern  District  of 

Aries  nsss. 
Mr.  Baldy  Vinson  for  appellant. 
No  counsel  appeared  for  appellee. 
March   12,  1914.     Dismissed  with  costs. 

on  niotion  of  counsel  for  tke  appellant. 

J.  Fbakkuh  CnnntNORAii  et  al.,  SlalnUITs 

in  Error,  r.  State  or  LonnAirA.     [No^. 

8B3.] 

In  Error  to  the  Supreme  Court  of  tb* 
State  of  Louisiana. 

Mr.   Taliaferro   Alexander   for   plaintiffs 

Mr.  R.  G.  Pleasant  for  defendant  in  errors 
March  12,   1914.     Dismissed  with  coats,. 
pursuant  to  the  Tenth  Bule. 

Yn  Tnra  Woh,  Appellant,  ▼.  A.  J.  Hi»- 

nraa.  Sheriff.    [No.  287.] 

Appeal  from  the  District  Court  of  the 
United  fiUtes  for  the  Northern  District  of 
Ohio. 

Mr.  Francis  J.  Wing  tor  appellant. 

No  counsel  appeared  for  appellee. 

March  18,  1014.  [785]  Dismissed  witb 
oosta,  pursuant  to  tks  Tenth  Bule. 

Cbot  Guk  alias  Lo  Kns,  Appellant,  t, 

SAMUEL  W.  BACXUa,  Commissioner,  etc. 

[No.  8S6.] 

Appesl  from  the  District  Court  ol  th» 
United  States  for  the  Northern  District  of 
Cslifomla. 

Mr.  Cony  M  Stadden  for  appellant. 

The  AHorney  General  for  appellee. 

March  IS,  1914.  Dismissed  with  costs  oft 
motion  of  counsel  for  the  appellant. 


Leono  Toe,  Appellant,  r.  Sakuil  W.  BacS^ 
VB,  Commiaeioner,  eto.    [No.  667.] 
Appeal  from   the   District  Court  of  th» 

United  States  for  ths  Northern  District  oC 

CalifomU. 

Mr.  Carry  M.  Stadden  for  appellant. 
The  Attorney  General  for  appellee. 
March   IS    1914.     Dismiss*!   with   costs- 
I  motion  of  eonasel  tor  the  i^pellant. 
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SUtRKHB  COUBl'  OF  THE  UNITED  STATES. 


BLcmxuM  SisAHaBip  Compaht,  Liiuted, 

•t  bL,  App«I)uiU, 

et  al.    [No.  S>6.] 

AppMl  from  the  United  State*  Circuit 
Court  of  Appeftli  for  the  FUQi  Circuit. 

HcHn.  (^arlea  F^yne  Fonaer,  Edgar  H. 
FuT*r,  kod  H.  Qeuerea  Dufour  for  Appel- 
lHit». 

Mr.  WilUuB  Lae  Hug^ea  for  Kppdleet. 

Mueh  Ifl,  1014.  DiuuiMcd  with  eoata  on 
motion  of  mnuiMl  tor  the  BppelUnt*. 


HniAR,    Hnxn,    i 

Plaintiff  in  Error, 

MM.] 

In  Error  to  the  Bnpreme  [730]  Court  of 
the  SUtc  of  LoaiMana. 

Heair*.  E.  D.  Baunden  and  Edgar  H. 
Varmr  tor  plaintilT  in  error. 

Hr.  Benjamin  Bice  Formao  for  defendant 
In  error. 

March  16,  IQU.  DismiMed  vitb  coat*, 
pnnuant  to  the  Teoth  Bale. 


Haboauta  OTAHanuiT,  Hrirt,  etc.,  ^pel- 

lant,  T.  Ana   LoniSA   anb  Aka  Tixkoa 

Okaha,  etc.,  et  a1.    [No.  811.] 

Appeal  from  the  Supreme  Court  of  Forto 
Rleo. 

Hr.  Charles  T.  Canui  for  appellant. 

No  counsel  appeared  for  appellraa. 

March  16, 1914.  Diuniiaed  with  coat*  on 
motion  of  counsel  for  the  appellant. 


I  PAcmo  CoMfAHT  at  al.,  Appel- 
lanta,  r.  UinnD  Btaisb  et  al.  [No.  318.] 
In  Error  to  the  Unlled  States  Commerce 

Court. 
Heears.  Haiwall  Evarta,  H.  A.  Scandrett, 

Joseph  Paxton  Blair,  Fred  H.  Wood,  and 

A.  A.  HoahUng,  Jr.,  for  appellants. 

Tie   Attorney  Oeneral  and  Mr.  Patrick 

H.  Farrell  lor  appellees. 

March  IT,  1914.    DUmiised  on  motion  of 

Mnnsel  for  the  appellants, 

•t« 


OoT.  im^ 

I.  FAHKI^an,  Plaintiff  in  Sma, 
T.  STAtK  or  Wiacoxsi.i.     [No.  SIO.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Wisconaiii. 
Mr.  B.  M.  McVicker  for  pUlntlff  in  ai- 

roc. 
No  counsel  appeared  for  defendant  in  ar- 


Fbare  D.  BABTLnr,  Appellant,  t.  W.  A. 
Abkold,  Sheriff,  etc.    [No.  310.] 
Appeail  from  the  District  Court  of  [T3T] 

the  United  States  for  the  Eastern  District 

of  Wiiconsio. 

Mr.  Horace  B.  Waimsley  for  appellant. 
No  counsel  apfwHTed  for  appellee- 
March  18,   1914.     Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


LoDiaviLLB  A   Nabhvillk   RAii.noAD   Coh- 

FAHX,  Plaintiffs  in  Error,  t.  Ohio  Vallkt 

Tm  Compast.     [No.  317.] 

In  Error  to  the  Court  of  Appeals  of  tha 
State  of  Kentucky. 

«  same   case  beloif,   148  Ky.   718,   147 
8.  W.  421. 

Mr.  Helm  Bruce  for  plaintiffs  in  error. 

Hr.  Edward  W.  Hinea  for  defendant  In 

March  IS,  1914.    Dismissed  with  costs  on 
motion  of  counsel  for  the  plaintiff  in  error. 


Lttlb   Loooirs   a   MiBCAimLi    Comfakt, 

Plaintiff    in    Error,    v.    C.   O.    Sardbew. 

[No.  737.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

Mr.  W.  H.  Abel  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  er- 

March  28,  1914.     Dismissed  per  atipnla- 

UOB. 
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THE  DECISIONS 


Supreme  Court  of  the  United  States 


OCTOBER  TERM,  1913. 


IIJ  JOHN  MILLEB.  Appt, 
UNITED   STATES. 


(See  S.  C.  Reporter's  ed.   1-16.) 


Poaloffice  —  carrjrinf:  mails 

lion  of  contract  —  dlBcontlnnanoe. 

].  The  exprcM  authority  to  discontinue 
the  execulion  of  a  contract  to  cany  the 
maila  upon  payment  of  one  month'*  extra 
pay,  and  after  luch  di ■continuance  to  make 
such  contracts  ai  are  deemed  best,  which 
U  pv«n  to  the  United  SUtes  by  the  ex- 
plicit terms  of  the  proposal  that  led  tip 
l«  the  contract,  of  the  text  of  the  eontraot 
Itaelf,  and  ot  the  poetoffice  rulea  and  regn- 
lations  which  by  the  text  were  incorporated 
in  and  made  a  part  of  the  contrsct,  can- 
pot  be  read  out  ot  such  contract  as  inap- 
plicable to  the  situation  to  which  the  con- 
tract relates,  vis.,  the  carriace  of  the  mails 
over  a  designated  route  in  Alaslca.  whateTer 
nay  be  the  difficulties  of  performance. 
IFor  otber  cbms,  sea  Fostofflce,  IT.  a,  in  Di- 

Best  Sup.  CI.  IBOS.] 
Courts  —  review  ot  discretion  of  Poat- 

master  General  —  dlacontlnulnf  con- 

trnct  for  carrjln^  infills. 

8.  The  exercise  by  the  Postmaster  Qen- 
eral  of  his  authority  to  discontinue  a  con- 
tract for  the  csrrisge  of  the  mails  over  a 
deiiguated  route  in  Alaslca  cannot  b«  re- 
vised by  the  courts  in  the  absence  of  tbe 
existence  of  a  fraudulent  motive  or  of  bad 
faith. 
[For  other  canes,  see  Courts.  I.  t,  4,  In  Digest 

— —    —    iiKW.l 


Sup.  Ct  1»08.1 


tNo.  178.] 

Argued   January    IS    and   20,    1B14.     De- 
cided   April  «,   1914. 

Non. — On    interference    by    courts    with 
nlings  of   PostoSce  Department — see  note 
to  NaUonal  L.  Ins.  Co.  v.  National  1..  Ins. 
Co.  52  L.  ed.  U.  S.  SOS. 
IB  L.  ed. 


APPEAL  from  tke  Court  of  Clalma  to  re- 
view a  Judgment  sustaining  a  demur- 
rer to  and  dismissing  the  petition  in  a  aidt 
to  recover  damages  caused  by  the  alleged 
unlawful  disGontin fiance  of  a  contract  for 
tbe  carriage  of  tbe  mails.     AlOrmed. 

See  same  case  below,  47  Ct.  CI.  146. 

Tbe  facts  are  sUted  in  the  opinion. 

Hr.  Lonia  T.  Hlcbener  argued  the  cause, 
and,  with  Mr.  Perry  O.  Hiehener,  filed  • 
brief  for  appellant: 

In  the  oonatruction  of  the  contract,  or 
any  particular  clause  or  part  ot  it>  the  court 
is  to  examine  the  entire  eontrsct,  consider 
tbe  relations  ot  the  parties,  their  connection 
with  the  subject-matter,  the  circumstances 
under  vMch  it  wa*  signed,  the  atste  of 
things  existing  at  tbe  time  It  was  made, 
the  nature  of  the  obligations  between  the 
parties,  and  Is  to  loolc  carefully  to  the  sub- 
stance of  tbe  agreement  as  contradistin- 
guished from  Its  mere  form.  In  order  to  give 
it  a  fair  and  just  t.-onstruction,  and  ascertain 
the  substantial  intent  ot  the  parties. 

Chesapeake  A  0.  Canal  Co.  t.  Htll.  IS 
Wall.  S4,  9ff-101,  21  U  ed.  04,  67,  M| 
Chicago,  IL  I.  A  P.  R.  Co.  v.  Denver  &  R. 
Q.  R.  Co.  143  U.  B.  Sg6,  600,  16  L.  ed.  277. 
881,  12  Bup.  Ct  Rep.  479;  Winona  A  St  P. 
Land  Co.  v.  Minnesota,  1S9  V.  8.  826,  SSI, 
40  L.  ed.  247,  249,  16  Sup.  Ct.  Rep.  83: 
United  SUtea  v.  Utah,  N.  *  C.  Bta«e  Co. 
109  U.  S.  414,  423,  SO  L.  ed.  Ul,  SSS,  26 
Sup.  Ct  Rep.  60. 

The  diaeontinuanee  atlpulatioa  ahonld  be 
so  construed  as  not  to  apply  ta  a  eaaa  la 
which  the  pajrmeut  of  csie  month's  extra  pay 
would  be  grossly  inadequate  as  indemnity  or 
compensation  to  the  eoatmetor. 

United  BUtes  v.  Utah,  N.  ft  C.  Stage  Oo. 
snprai  Serrallei  v.  Briiri,  200  U.  B.  103,  IIS, 


by  Google 


8,  •  SUPREME  COUBT  OF  THE  UNITED  STATES.  Oos.  IMx, 

SO  L.  «d.  S91,  3SS,  80  Sup.  Ct  B^.  176;         Mr.    Chief  Justice    Whlt»    delivered    tW 

Schn^lklll  NaT.  Co.  *.  Moore,  2  WJiart.  4S1.  opiaion  of  the  court: 

Thii  eoDttmct  la  not  to  be  k>  etmatrued  «■        The  petition  cUimed  $61,730  becaiue  «f 

to  gi*e  the  olOcer  the  power  to  do  arbitrary,  an  alleged  violation  of  ■  contract  to  cany 

eapriciouB,      oppreaalTe,      or      UDreaaonable  the  mails  over  a  mentioned  route  In  Alaslca. 

thingf,  U>  the  coet  or  damage  ot  the  con-  The  United  Statei  demurred  on  the  ground 

tractor,  for  It  is  implied  that  the  officer  will  that  no  cause  of  action  was  stated,  and  the 

do  nothing  of  the  kind.  court   having    Hustainnl    thr   demurrer   and 

United   State*   v.  North   American   Com-  dismissed    the    petition,    thp    case    is    here, 

mereial  Co.  7*  Fed.  149;  Lewman  v.  United  The  text   of  the   petition,   therefore.  Is  th* 

SUtea,  '41'  Ct   CI.   478;    Hipley  -r.   United  matter  we  are  called  upon  to  conaider.     It 

BUte»,!««SI  U.S.  888.  701,  60  L.  ed,  6U,  covers  sixteen  pages  of  the  printed  record. 

817,  3S  Enp.  Ct.  Rep.  382;   Chicago,  M.  t  We  shall  seek  to  rearrange  its  contents  so 

St.  P.  R.  Co.  T.  Hoyt,  14B  U.  8.  1,  16,  37  L.  as  to  enable  us  with  accuracy  and  yet  with 

ed.  026,  030,  13  Sup.  Ct.  Rep,  77B;   United  brevity   to   sUte   the    Bubstance   of   the  pe- 

States  V.  Utah,  N.  ft  C.  Stage  Co.  1B9  U,  S.  tition  in  order  to  determine  whether  a  cauaa 

414,  60  L.  ed.  251,  26  Sup.  Ct  Rep.  69.  of  action  was   stated. 

It  was  alieged   that  on  September   15th, 

AssisUnt    Attorney    General    Thompaon  iflOB_  q,^  United  States  advertised  (or  pro- 

argued  the  canae  and  filed  a  brief  for  ap-  poj.ig  to  carry   the  maiia  over  a  route  in 

P«"««:  Alaska    from    Valdez    to   Eagle,   a    disUnea 

If  the  language  is  clear  and  unambiguous,  of  428  miles,  and  back.     The  advertisement 

It    nAi*t   be    taken    atcordiog   to    ita  plain  conveyed  information  concerning  the  route 

meaning  sa  expressive  of  the  intention  of  and    the  duty   which    would    rmt   upun   the 

ihe   parties;    and   under    settled   principlea  contractor,  and  contained  the  (oliowing: 
of  Judicial  decision  should  not  be  controlled         "The  PoHtmaater  Gcm-ral  may   order  an 

by  the  supposed  inconvralence  or  hardship  increase  of  service  on  a  route  by  allowing 

that  may  follow  such  construction.  therefor  not  to  eiceed  a  pro  roio  increase 

Loud  T.  Pomona  Land  A,  Water  Co.  153  on  the  contract  pay.    He  may  eliange  sched- 

U.  S.  570,  677,  89  L.  ed.  827,  828,  14  Sup.  ule»  «*  departure  and  arrivals  in  all  ens.  ,. 

OL  Eep   928  ■■*'  particularly  to  make  them  conform  to 

Actna'l  or  "constructive  bad   faith  on  the  """"^t'o""  "i""  r»ilroads.  without  incre«* 

part  of  th«  Postmaster  General  must  be  al-  "[  F^'  P™JJ'*'S  '?*=  ""■"'"»  ^""'  "^  ""^ 

r^j  abridged.     The  Pontmaster  General  may  al- 

muling  ;.  vSm  SUK.,  97  U.  E.  3.8,  li  ™  '.»  "■'","'  ''"•''  "'.'.""I'  'T    " 

T     J     ,,n=     »i  _Li     1.  ..   r,    a    ^  seTvice,  or  whenever  the  public  [8]  interest, 

L.  ed.    1108;    MartinsbuTg  ft  P.   R,   Co.  ».  .     v.   ■.  j _»    .i,.ii  JL,,.!..  ,,.^t.  ai^^^ 

M^h.  114  U.  S.  84^8S.*29  L.  ed.  258.  286,  ^^^^SX^^:^    :^^^^l^:^tio;''::^ 

8  Sup.  Ct.  Rep.  1036;  Chi.:ago,  8.  F.  4  C.  R.  „thcr  cause,  he  allowing  as  full  indemnity  to 

Co.  T.  Price,  138  U.  S.  185-1B8,  34  L.  ed.  contractor   one    month's    extra   pay    on   the 

917-91B,    11    Sup.    Ct.    Hep.    2B0;    United  ,n,(,unt  of  service  dispensed  with,  and  not 

States  T.  Gleason,  176  U.  S.  688,  44  L.  ed.  to  ciceed   pro   rota   compensation   for  the 

284,  20  Bup.  Ot.  Rep.  228.  amount  of  service  retained  and  continued; 

Since  it  is  not  alleged  or  claimed  that  bat   the   Postmaster   General   reserves  the 

there  was  actual  or  constructive  t>ad  fslth  right  to  rescind   any  acceptance  of  a  pro- 

on  the  part  of  the  Postmaster  General,  it  posal   at   any   time   before   the  si);ning  on 

would  appear  that  the  charge  of  capricious  behalf  of  thf  United  States  of  tiie  formal 

or  unreasonable  conduct  on  his  part  would  c<">tf«<t.  without  the  allowance  of  any  in- 

not  vitUte  his  act.  demnity  to  the  accepted  bidder." 

United  SUte.  v.  Gleaaon,  178  U.  S.  688-  „  ""''"  "■''  P'-P^'  *^'^j^  "*  "^"V'  ^1 

607,  44  L.ed.  284-291,  M  sip.  Ct  Rep.  228;  ^"',^''"    '"    **"    ""^    ""«f:^«    ';<"■''•» 

,,  -        . ,,  „   ..  '      ,,,  5       _,    iL     „  <4fl,00O  per  annum  was  accepted,  and  on  the 

™,  tered  into  between  the  government  and  Crlt- 

Tlie  language  of  the  contract  making  one  ^^„^^„   .^j    his   sureties,   John   Miller   and 

month's  ertra  pay  "full  indemnity"  for  all  Charles    H.    Cramer,    for    performing    the 

bases  susUined  by  the  eontraetor  on   ac-  B,rvice«   (or   the   sum   of   the   bid   for   the 

eowit  of  the  contract  being  terminated  Is  too  period  of  four  years  from  the  Ist  Of  July. 

elear  lot  argument.  1508,   to    June    30th,    1910.     The   written 

Slavens  r.  United  SUte^  198  U.  S.  229,  contract  contained  speciflcations  as  to  the 

49  L.  ad.  487,  26  Bop.  Ct.  R^.  229,  S8  Ct.  a.  character  of  the  work,  iU  requirements  and 

874;  Garfielde  v.  United  SUtes.  93  U.  S.  the  mode  of  IU  performance,  which  it  to 
S42,  23  L.  ed.  779.  I  not  here  nMMsaary  to  deUll.  Beaidea  a  full 
U4  -      _     - 
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■tlpaUtlini  glvilig  the  Poatmuter  (Icnerkl  m«dF  •   pftit   of   the  contnct   by    the  fol- 

■nthoritj  to  enforce  the  eontrkct  and  all  lowing  proTision: 

Ita   pToriaiona   b;    impoaing    penalUee   and  "That  this  contract  ia  further  to  be  anb- 

forfeitura,   and   by  diacontinuing  the  eon-  ject  to  all  the  eonditioDB  impoeed  by  bw, 

tract  in  ease  of  nonperformance,  aa  onbod-  and  by  the  eeveral  act«  of  Congreaa  relat- 

ied  by  the  proTisiona  which  are  reproduced  ing  to  poatoffleee  and  poat  roada,  and  to  tb* 

in  tbe  'iiwrgin,t  the  contract  contained  the  conditiona   elated   in   the  pamphlet   ndver- 

following:  tlaement  of  September  IS,  1006." 

[T]    "It  ia  hereby  stipulated  and  agreed  It    was    averred    that    ahortly    after    the 

bj  the  Laid  contractor  and  his  sureties  that  making  of  the  contract  Uiller,  the  petitioB- 

the  Postmaster  General  may  discontinue  or  er,  who  waa  one  of  the  sureties  of  [8]  Crit- 

eztend   this  contract,  change  the  schedule  tenden,  fmind  that  he  waa  not  able  to  supply 

and    termini    of   the   route,    and    alter,    in-  the  capital  needed  for  the  performance  of 

erease,   decrease,  at  extend   the   service,   in  the   contract,  and   therefore  he,    Uiller,   a» 

accordance  with  law,  by  allowing  not  to  ex-  aurety,  was  obliged  to  and  did  expend  the 

cced   a   pro   rata   jncreaae   of  compensation  moneys  needed  to  buy  "harnesa,  sleds,  bora* 

for  any  additional  serrice  thereby  required;  f^ed,  horses,  and  dogs  to  carry  the  mails" 

and,  in  case  of  decrease,  curtailment  or  dia-  „„d„  jj.^  contract,  so  that  by  the  1st  of 

continuance  of  serr.ce,  aa  a  full  indemnity  j„,      ,b08,  tbe  contractor  was  ready  to  per- 

to  M.d  contractor    one  month's  extra   ^  (orm  and  did  commence  the  perforianee  of 

on   tbe   amount  of   service   dispensed   with,  ,  .      .    ..            j       .u           .     ^T        ^         ., 

...               ,                    .              __     i-  '"■  duties  under  the  contract,  and  contln- 

and  not  to  exceed  a  pro  rata  compensation  .   ,           ,          .,              .,,   ..'     ,.     ""■■■• 

for    the    service   reUined,    but   no   iucreaw;  "*?  *°  P^.     ."^           .  ""1       the  time  wh^ 

of    compensation    AM    be    allowed    for    »  »"bMquenty  the  contract  wa*  discontinued 

change  7t  service  not  amounting  to  an  in-  ^l    *••  f""^*^^  0»"»1-    "  "-  ""rred 

.».^    ^^,  ■   j_~ii-    (  _.».!.■    ™.         —  "*•*■   '•**'■    ""US    advancing   the    money   a» 

crease,  nor  indemnity  ol  months  tottra  pay  .        •   r-  ...      ,         «■„?        a    ,.        .. 

-"^                           J '  IT  1  Burety   of   Crittenden,    Miller,   flndins   tliat 

for  any  change  of  service  not  involving  a  ,    .,■'       .                   '             '        .^   ^V 

j«_..  „»  .Jt.i~."  furtlier  advances  were  necessary  to  enable 

decrease  or  semce.  r,  ...      ,„  ,                    ,■■.   l.           ,     .          « 

Mod.  h..lng  II,,   lor«  ot  U.  .hicl   1,«1  f '    ""^'f  "^'"^  '"''  """'k"'  ""^ 

.            .   ,    .    .      .■.,_.■            ^    ,  to  meet  tbe  heavy  expenses  wbich  were  n- 

been  stated   in  the  advertisement  for  pro-  .     ■          ,         .-        j   .      .              .     ■ 

_>„.          .                                ,]]  quired,   and   continued  to  do  so.  durinit  a. 

posals  were  by  reference  incorporated  and  ■  j     ,          ,     .                   *v  .  ,      ^  ^ 

^ f_^ '^ period  of  nearly  two  years;  that  is,  up  to 

tAnd  it  is  hereby  further  stipulated  and  °r  <"•  <""  •'"ut  the  ,1st  of  May,  1908,  when 

agreed  by  tbe  said  contractor  and  his  sure-  1>e  was  compelled,  in  order  to  protect  him- 

ties  that  the  Postmaster  Genera!  may  annul  self  and  the  United  States,  to  take  a  trana- 

the   contract   or    impose   forfeitures    in    hii  fer   of  the  contract  from  Crittenden;    thai 

discretion  for  repeated  failures  or  for  fail-  ;,_  to  become  the  sublessee  of  the  contract, 

nre   to    perform    senrice    according    to    con-  ^is    written    agreement    dated    the    1st    of 

tract;  for  violating  the  poital  laws  or  rHto-  w.       ,ana    _^i,   r>  ■».     j       i     .i.  ^     v  -i 

Utions;   for  disobeying  the   instructions  of  J^'^'   ""^'  ""*''  ^"''f"**!"  *?  »?**  '*'«* 

the  Postoffloe  Department;    tor  refusing  to  '>»'''«  **""  •PP'-'^«d  by  the  Postofflce  an- 

dischargc    a    carrier,    or    any    other    person  tborities;    indeed,  it  was  alleged  that  sueb 

having  charge  of  tlie  mall  by  the  contract-  agreement  waa  written  by  those  authorities, 

or's   direction,    when    required    by    the    De-  This  subletting  contract  which  waa  set  out 

partnent;    for    siibletling    service    without  in    full    in   the   petition    bound    Miller,   the- 

the  consent  of  the  Postmaster  Central,  or  subcontractor,  by  all  the  obligations  of  tb» 

assigning  or  transferring  this  contract;  for  „iginal  contract,  made  him   liable  for  aU 

combining  to  prevent  others   from    bidding  ^^          forfeitures,    etc.,    ImpoMid    under    th* 

for  the  performance  of  postal  service;    for  .   .     ,          ,       ,          .         "^       ,          u-    I  i 

transmittinfc  commercial  Intelligence  or  piat-  ""B'nel    contract,   and    expressly    subjected 

ter  which   should  go  by   mail,  contrary  to  •""  *<>  "■  "^  "'  *•■■  PO^e^  *P  change,  In- 

the    stipulations    herein;    tor    transporting  crease,  modify,  or  discontinue  the  eervice  »» 

Srsons  so  engaged  as  aforesaid;  or  for  the  provided  in  tbe  original  contract,  the  claos- 

ilure   of   the   contractor   to  give  his   per-  e*  covering  these  two  latter  aubjecta  beinc 

aonal  supervision  to  the  performance  of  the  in  the  margin.f 

service,   and   to   reside  upon   or   contiguous    

to  the  route;  that  the  Postmaster  Oenersl  tAnd  it  ia  hereby  further  agreed  that  Ua- 
may  annul  the  contract  whenever  the  con-  bility  tor  all  flnes  and  deduction*  ImpoaeA 
tractor  shall  become  a  postmaster,  assistsnt  upon  a  party  ot  the  flrst  part  by  the  Poet- 
postmaster,  or  member  of  Congress,  or  other-  master  General,  for  {allures  and  delin- 
wise  legally  incompetent  to  be  concerned  In  quenciea  in  the  performance  of  aervice  nn- 
anch  contract;  and  whenever,  in  tbe  opinion  der  his  contract,  shall  be  assumed  and  boms- 
of  the  Postmaster  General,  the  aervice  can-  by  the  party  of  the  aecond  Pfrt,  and.  If 
not  be  safely  continued,  the  revenue*  col-  necesssi;,  the  Auditor  for  the  Foatoffice  Dc 
lected.  or  the  law*  maintained  on  tlie  road  partment  may  enforce  this  sgreement  by 
or  roada  herein.  proper  deductions  from  avT  oompenaaUon 
S«  I.,  ed.  /  <            I        **'^ 
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[•]  It  WH  alleged  that  the  petltioni 
•ab-contrBctoT  performed  the  contract  aa 
Ivdg  u  he  was  permitted  to  do  ao  bj  the 
United  Stateai  that  on  tha  11th  of  August, 
1908,  the  Poatmuter  General  itaacd  an  order 
diaeontinuing  the  contract  ierviee  ovct 
route  which  the  contract  embraced,  to  tkke 
effect  OD  the  30th  of  September,  1008,  and 
thit  order  waa  enforced  at  tlie  time  men- 
tioned and  an  indemnit;  allowance  of  pay 
for  one  month  only  was  made  the  contract- 
or. The  petition  alk^fed  that  for  many 
jreara  "the  regulations  adopted  and  enforced 
bjr  the  Foatofflce  Department  have  author- 
iaed  the  Poatmaster  Oeneral  to  diacontinue 
or  eurtail'the  service  in  whole  or  in  part, 
in  order  to  aecure  'a  better  d^ree  of  serv- 
ice,' or  'superior  aervice,'  or  whenever  the 
public  intereel  in  his  judgment  should  re- 
quire its  discontinuance  or  curtailment  for 
aaj  other  cauee,  he  allowing  aa  a  full  in- 
deionity  to  the  contractor,  one  month'*  ex' 
tra  pay  on  the  amount  of  service  diipenaed 
with  and  pro  rata  compensation  (or  the 
Amount  of  service  retained  and  continued." 
The  continuance  of  this  r^ulation  waa  al- 
leged, and  the  various  changes  in  the  mere 
form  in  which  it  waa  expreised  up  to  and 
including  the  time  when  the  regulation  then 
existing  found  statement  in  the  contract 
and  in  the  propoaala  subject  to  which, 
we  have  seen,  the  contract  was  mad&  The 
petition,  however,  averred  aa  follows; 

[10]  "The  regulation,  whatever  Its  lan- 
guage or  iti  number,  was  not  drawn  and 
promulgated  with  reference  to  the  conditions 
fsiating  in  Alaska  on  Route  No.  78,108  dur- 
ing the  period  covered  hj  the  contract  sued 
on,  but  it  was  drawn  and  promulgated  with 
reference  to  conditions  existing  within  the 
limits  of  the  United  States  and  exclusive 
of  that  route  in  Alaaka,  and  particularly 
without  reference  to  the  hereafter  described 
«onditions  existing  in  that  part  of  Alaska 
covered  by  the  contract  aued  on. 

"In  the  preparation  of  the  forms  of  ad- 
Tertlsement,  prbpossl,  and  contract  in  suit, 
the  government  officials  adopted  the  regu- 
lation in  force,  and  ancb  advertisement, 
proposal,  and  contract  were  drawn  and 
printed  for  general  use,  and  the  proposal 
and  contract  were  presented  for  execution 
without  particular  regard  to  the  phyaical, 
climatic,  or  other  conditions  then  existing 
or  that  might  exist  along  the  line  of  that 
route   during   the   contract    period   of   four 


yeara.  At  th«  esactition  of  tba  proposal 
and  cootract,  and  ot  the  subsequent  ecwtract 
of  subletting,  Crittenden  and  petitioner  did 
not  think  or  believe  that  the  contract  in 
■uit  would  be  discontinued  or  terminated 
in  any  manner  or  form,  but,  on  the  con- 
trary, they,  believed  that  the  eontraet  in 
suit  would  be  in  full  force  and  effect  during 
the  whole  contract  period,  and  they  named 
the  amount  of  annual  compensation  in  that 
belief.  Tb^  expected  that  they  would  en- 
counter losses  of  profits  in  a  portion  of  the 
contract  period,  but  would  earn  good  proBts 
before  the  contract  period  ended  and  for 
the  whole  contract  period.  Had  Crittenden 
and  the  petitioner  believed  otherwise  than 
aa  above  stated,  they  would  not  have  exe- 
cuted either  of  the  contracts  for  that  annu- 
al compensation,  nor  would  petitioner  have 
made  the  arrangements  and  expenditurea  is 
the  early  part  of  1903  (lOOSj  hereinafter 
described.  On  the  contrary,  petitioner 
made  such  arrangements  and  expenditurea 
in  the  belief  that  the  contract  would  be  in 
force  for  the  full  contract  period.  Peti- 
tioner [111  aver*  that  if  the  government  bad 
asked  bids  for  a  two-year  contract  on  that 
route,  Crittenden  would  not  have  aubmitted 
a  bid  at  all,  and  petitioner  would  not  have 
became  surety  on  any  contract  (or  less  than 
•02,000  per  annum,  because  the  conditions 
were  such  that  the  expenses  ot  carrying  the 
mails  on  the  route  would  be  far  heavier  for 
carrying  them  in  1900  than  in  1907,  and 
in  1B0T  than  in  1008,  and  in  1908  than  in 
tS09.  As  an  illustration,  the  petitioner 
avers  that  it  cost,  to  wit:  «1S1,169.U  to 
perform  the  contract  until  It  was  diaeon- 
tioued  by  order  of  the  Postmaster  General, 
that  amount  being  to  wit :  $48,59fi.0S 
more  than  the  total  sum  received  from  the 
government,  but  it  would  only  have  coat 
him,  to  Witt  $43,390  to  perform  the  con- 
tract for  the  remaining  twenty-two  months 
of  the  contract  period,  during  which  time 
he  would  have  received,  to  wit:  t84,320  for 
carrying  the  nulla;  a  profit  o(,  to  wit: 
«40,036." 

The  petition  moreover  alleged  that  the 
eond,itions  which  existed  at  the  time  the 
contract  was  made  in  the  region  covered  by 
the  mail  route  which  It  embraced  caused 
it  to  be  extremely  difBcult  and  haiardoua 
to  human  life  and  property  to  cfrry  the 
mails  oTsr  the  route  described  and  within 
tha  time  apecilled  in  the  contract.    In  many 


due  the  party  of  the  second  part  for  service 
performed  under  this  subcontract. 

And  it  ia  hereby  further  agreed  that  for 
any  additional  aervice  requir^  by  the  Poet- 
master  General,  and  not  hereinbefore  ex- 
pressly stipulated,  the  par^  of  the  second 
p«rt  shall  be  allowed  not  to  exceed  a  pro 
rata  increaae  of  oompenaation;  nnd,  in  case 
flit 


of  decrease,  curtailment,  or  discontinuance 
of  aervice,  as  full  indemnity  a  pro  rata  of 
the  one  month's  extra  pay  allowed  by  the 
United  States  to  the  party  of  the  first  part, 
and,  unlets  previcnisly  herein  stipulated,  not 
to  exceed  a  pro  rate  compensation  for  tba 
aervice  retained. 

tSB  U.  8. 
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placet,  It  wa*  averred,  tlie  government 
trail*  were  not  fit  to  b«  uaed  because  of 
tbeir  bad  condition,  and  it  became  neeee- 
ear;  to  build  new  onei.  With  much  am- 
plitude, the  petition  described  the  almost  in- 
snnnountablie  difficulties  with  which  the 
performance  of  the  contract  was  environed: 
tiie  catting  of  trails,  the  building  or  re- 
pairing of  bridges,  the  erecting  of  sheds, 
the  transporting  at  an  enormous  eipenu 
along  the  route  of  the  means  to  sustain  men 
and  horaes)  the  atruggle  in  doing  to  in 
winter  through  ice  and  snow,  and  in  spring 
and  summer,  the  overcoming  of  obstacles 
resulting  from  flood  and  man;  oth^r  cauacs. 
Indeed,  the  facts  detailed,  being  taken  as 
true,  eatablish  that  the  performance  of  the 
emtb-act  waa  lurrounded  bj  difficulty  of  the 
[18}  gravest  character,  to  overcome  which 
called  for  the  manifeatation  on  the  part  of 
the  contractor  of  courage,  the  exertion  of 
great  energf,  and  a  wilUngnes*  to  make  sae- 
riflcea  in  order  to  discharge  the  duties  im- 
poaed  bj  the  oontraet.  It  wsa  allied  that 
the  malcing  of  the  strenuous  exertion  and 
the  incarring  of  the  hazards  to  life  and 
property  which,  as  we  hsvo  stated,  the  pe- 
tition described,  were  necessary,  "as  the 
government  did  not  malie  allowance  for  de- 
lays, whether  caused  by  mows,  atorme,  bliz- 
zards, the  freeze-up  in  the  fall,  the  brealc- 
np  in  the  spring,  or  any  other  considera- 
tion, but  fines  were  charged  at  every  oppor- 

It  waa  alleged  that  counting  on  the  fact 
that  the  contract  would  he  allowed  to  go 
to  it^  termination,  after  the  petitioner  be- 
came the  sublessee  he  spent  a  large  amount 
of  money  in  putting  the  route  in  fair  con- 
dition, in  provisioning  the  same  by  stai^.- 
ping  food  for  men  and  horsea  at  freight 
ratea  which  were  enormous,  all  of  which 
he  would  not  have  done  had  he  been  in- 
formed of  the  intention  of  the  government 
to  diaeontinne  the  contract  before  the  end 
of  the  contract  period.  That  upon  the  same 
reliance,  as  i.  racanji  o'  utilizing  hit  equip- 
ment, he  bought  out  the  rights  and  assumed 
the  obtifEstions  of  a  contract  which  had  been 
made  by  a  Arm  Icnown  at  Scott  t  Frase  for 
carrying  the  mails  from  a  point  known  as 
Tanana  Crossing  to  Eagle,,  the  place  where 
the  contract  of  which  the  petitioner  was  die 
■Dbcon tractor  terminated. 

It  waa  alleged  that  although  in  Septem- 
ber, lfl08,  the  government  diicontinupd  the 
contract  of  petitioner,  it  did  not  diwon- 
tinue  the  mail  service  to  which  that  eon- 
tract  rotated,  hut  only  restricted  it, — that 
la,  cut  out  about  190  of  the  428  miles  be- 
tween Valdea  and  Eagle,  and  in  tlii'  bnlancfl 
had  the  mails  carried  by  contracts  exact- 
ing a  leaa  onerous  and  less  frequent  eervice, 
these  eontracta  having  been  made  ai  emer- 
S»  If.  ed. 


gency  eontracta,  without  advertiaemanti 
without  affording  the  petitioner  any  oppor- 
tunity to  bid  [  13]  for  them  or  to  take  them 
under  tlie  prior  contract  which  was  discon- 
tinued by  the  order  of  IfiOS.  The  sum 
which  was  claimed  waa  the  alleged  loaa  re- 
sulting from  having  been  obliged  to  discon- 
tinue the  contract,  the  calculation  In  effect 
on  the  subject  charging  the  amount  spent 
under  the  contract  as  well  ae  $4],12S.S2  a* 
the  result  of  the  purchase  of  the  Scott  & 
Frase  contract,  and  crediting  the  total 
amount  rereived  from  the  government. 

These  being  the  avermenta  of  the  petition, 
it  is  obvious,  the  question!  are  aa  followa: 
First,  did  the  contract  confer  the  author!^ 
on  the  United  Statea  to  discontinue  ita  per- 
formance, and,  it  so,  did  it  give  power  to 
the  Postofflee  autlioritiea  aftet  the  contract 
waa  discontinued  to  deal  with  the  mall 
routes  which  the  contract  had  previously 
embraced  in  auch  a  manner  as  was  foimd 
necessary  to  subserve  the  publie  interest; 
second,  if  yea,  did  the  averments  of  the  bill 
show  such  a  state  of  fact*  as  would  justify 
the  conclusion  that  the  action  of  the  Poet- 
office  authorities  in  exerting  the  lawful 
power  of  discontinuance  was  so  impelled  by 
bad  faith  as  to  cause  the  exertion  irf  the 
otherwise  lawful  power  to  be  invalid  and 

That  in  explicit  terms  the  express  au- 
thority waa  given  to  the  United  Statea  to 
discontinue  the  execution  of  the  contract 
Is  so  plainly  the  result  of  the  proposal 
which  led  up  to  the  contract,  it  the  text  of 
the  contract  itself,  of  the  PostofRce  nilea 
and  r^ulations  which  by  the  text  were  in- 
corporsted  in  and  made  a  part  of  the  con- 
tract, aa  to  leave  no  room  for  diicuation. 
Indeed,  this  result  was  in  term«  admitted 
by  the  allt^tiona  of  the  petition  to  which 
we  have  referred,  and  the  challenge  of  the 
power  to  discontinue  therein  made  conceded 
that  the  terms  of  the  contract  gave  the  pow- 
er, but  relied  only  upon  the  assertion  that 
such  terms',  -although  expreaa  and  positive, 
should  he  read  0)|t  of  the  contract  as  in- 
applicable to  the  situation  to  which  the 
contract  related;  that  is,  the  carriage  of  the 
mail  over  the  designated  route  in  Alaska. 
[14]  But  we  must  be  governed  by  the  con- 
tract, and  cannot,  aa  we  are  aaked  to  do,  first 
destroy  it  In  part  and  then  enforce  that 
which  would  remain,  which  would  be  (he 
result  of  holding  that  the  stipulations  of 
the  contract  conferring  power  opon  the 
govemmeot  may  be  obliterated,  and  the  con- 
tract, with  thoae  stipulations  wiped  out, 
be  enforced  as  against  the  government  for 
the  benefit  of  the  petitioner.  And  the  ab- 
solutely conclusive  force  of  this  view,  when 
considered  as  a  general  propoeition,  is  at 
once  additionally  demonetratad  liy  a  par- 
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tlenlftr  conildentlon  of  th»  cue  in  hand, 
usee  the  rcMire  pomr  on  tba  pkrt  of  the 
gorerninent  to  diMoutinue  the  contrect 
which  is  here  in  question  found  its  pUce  in 
the  propoaal  snd  contrmct  In  coniequenee 
of  the  postal  regulstions  having  the  efTeet 
of  law  which  had  prevailed  for  many 
years,  and  which  tharefore  caused  the  con- 
tract with  the  reservation  of  the  right  to 
diacDUtinue  to  be  hut  the  expresRion  of  a 
rule  of  public  policy  limiting  in  the  public 
interest  the  power  to  contract, — a  limita- 
tion sanctioned  over  and  over  again  at 
least  b;  an  unerring  implication  by  itatu- 
torj  approval.  Of  course,  under  Uiis  con- 
dition of  things,  the  suggestion  that  the 
contractor  would  not  have  bound  himself  to 
the  government  if  ke  had  considered  that 
the  unambiguous  words  of  the  contract 
would  be  enforced  can  be  of  no  avail.  And 
it  is  equally  manifest  that  it  is  impoasible 
to  give  any  effect  to  the  auggestiOD  that 
the  terms  of  the  contract  did  not  apply  be- 
HHise  of  the  place  where  the  work  covered 
by  the  contract  was  to  be  performed.  The 
presumption  is  that  whatever  may  have 
been  the  difflculties  of  performance,  they 
were  in  the  minda  of  the  contracting  par- 
ties, and  were  elementa  entering  into  the 
^er  by  the  contractor  to  do  the  work 
for  a  stated  compenaation,  and  also  eon- 
stltuted  elements  of  danger  agsinit  which 
tte  government  protected  itself  by  the  ex- 
prsas  reservation  of  the  right  to  diacon- 
Unnance  which  was  explicitly  exerted. 
While  It  Is  not  neeeaaary  to  do  so,  we  ob- 
serve in  passing  that  the  averments  [15]  of 
the  petition  itself  give  rise  to  inferences  sus- 
taining this  very  natural  conclusion. 

That  ths  power  to  discontinue  the  oon- 
faact  left  the  government  free  after  such 
discontinuance  to  make  such  contracts  aa 
were  deemed  beat  Is  alao  the  unambiguous 
tamlt  of  the  proposals  submitted  by  the 
government,  of  the  text  of  the  contract  it- 
mU,  and  of  the  context  of  the  pcatal  rules 
and  regulations  which  by  reference  were 
iKorpoiated  Into  the  contraet.  In  fact, 
while  tba  context  eatahlishea  this  rsautt  so 
clearly  and  so  obviously  aa  u  leave  no 
ratal  tor  extraneous  reasoning,  if  such  were 
■at'  the  case,  and  purpose  and  intent  re- 
quired to  be  looked  at,  It  is  manifest  that 
to  deny  that  snch  power  existed  would  be 
to  set  aside  and  fnutrate  the  public  policy 
upon  which  the  right  to  discontinue  rests. 
It  would  render  the  exertion  of  the  power 
fotila— or  cause  it  to  be  inadequate  to  pro- 
taet  iba  pnblie  Interest,  since  it  would  de- 
prive of  means  of  remedying  the  evil  to 
enre  which  the  right  to  discontinue  was 
caerted.  The  irreaistible  force  of  the  eon- 
tnct  Itaelf  en  the  subject  has  been  previoua. 
ly  pointad  out  by  thte  ednrt  la  a  eaae  whi^ ' 


was  cited  by  the  court  below  in  its  elear 
opinion.  Slavens  v.  United  SUtea,  lUtt  U. 
8.  229,  233,  236,  49  L.  ed.  457,  4£S,  460,  » 
Sup.  Ct.  Rep.  229. 

Making  the  assumption,  for  the  sake  of 
the  argument  only,  that  the  existence  of  a 
fraudulent  motive  or  of  bad  faitb  inpelliny 
the  exercise  by  the  Postmaster  Qeneral  at 
the  authority  conferred  upon  him  to  dia- 
continue  be  a  factor  in  determining  wbethw 
an  otherwise  valid  power  bad  been  lawfully 
exerted,  such  concessioo  eould  have  no  pos- 
sible reference  to  this  case,  since  it  is  ss- 
pressly  conceded  in  the  argument  at  bar 
that  no  such  charge  was  made  In  the  pe- 
tition and  none  is  relied  upcm,  the  only 
claim  being  that  a  power  not  conferred  waa 
exerted,  or  that,  if  one  which  was  given 
waa  exercised,  the  circumstances  disclosed 
were  of  such  a  character  as  to  justify  the 
le^I  conclusion  that  it  was  so  grossly  in- 
equitable to  bring  [16]  the  power  into  play 
that  its  exertion  ought  not  to  receive  ju- 
dicial aanetion.  But  this  simply  calls  upon 
us  to  substitute  judicial  discretion  for  the 
diaeretion  lodged  by  the  law  and  the  con- 
tract in  the  Postmaster  Qeneral, — a  power 
which,  of  course,  it  is  beyond  our  compe- 
ten(7  to  exercise.  Let  it  be  conceded  that  if 
the  truth  be  admitted  of  all  the  facte  as  to 
the  unforeseen  difficulties,  the  stress  of  storm 
and  bliuard  and  snow  and  ice  end  freshet, 
which  prevailed  as  averred  over  the  track- 
less wilderness  through  which  the  mail' 
route  extended,  a  ease  of  great  hardship 
would  b«'  eatoblished,  the  very  truth  of  the 
avermente  referred  to  also  natorally  sug- 
gesU  the  reasons  which,  in  the  exercise  of 
a  wise  discretion,  may  have  called  into  plsy 
the  exertion  of  the  power  to  discontinue  the 
contraet  in  the  public  interest  and  for  the 
public  benefit.  As  under  the  conditions 
stated  the  hardships  alleged  were  but  the 
reault  of  a  misUke  of  the  petitioner  In 
making  an  improvident  contract,  relief  can 
only  he  obtained  at  the  bands  of  Congress. 


B.  A.  BROWNmO,  FUl.  is  Brr, 
CITY  OF  WAYCR0S8. 


(Bee  &  C.  Reporter's  ed.  18-eS.) 


Btate  regulation  —■  occu- 
pation lax  —  erecting  llRhtalng  roda. 

The   busineas   of   erecting   lightning   rods 
vithin  the  corporate  limiU  as  the  agent  of 


Hoix.— On  stete  regulation  of  Interstate 
or  foreign  etnnmerce — see  notes  to  Norfolk  ft 
W.  R.  Co.  V.  Com.  1»  L.R.A.  107,  and  Glon- 
eester  Ferry  Co.  v.  Penn^lvania,  29  L.  ed. 
U.  8.  1S8. 

tss  V.  s. 
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«  nonreaident    manufacturer   on   whose    be-  among  the  statu  bf  licenwB,  direct  or  in* 

iialf  inch  agent  bad  BOlieittHi  orders  for  the  direct  tax,  or  any  •ystem  of  atate  regula- 

««le  of  such   rods,  and  fvoiii  whom   he  had  tloa. 

received  the  rods  when  shipped  into  the  sUte        Cnitcher  t.  Kentucky,  141  U.  S.  47,  82, 

on  such  orders,  may  be  subjected  to  a  mu-  35  j^    ^    fl^g    f^    ^  £„.    ct    g^g„    ggj 

Uicipal    license    tax    without    violating    the  ,,.,._.,  _    Ta„_m  r—^liTif   tut  tt    «    ii09 

«ommerce  clause  of   the  Federal  Constitu-  ^^^^^K'''  ^°^^J^"'}^^^^,„^-J-  til' 

Uon,   although    the   contracU    under   which  828,  47  L.  ed.  336,  338    23  Sup.  «•  Rep- 

the  rods  were  shipped   bound  the  seller  at  228;  Barrett  v.  Now  York  City,  232  U.  S.  14, 

hia    own    expense    to   attach    them    to    the  ante,  483, 34  Sup.  Ct.  Rep.  203. 

houses  of  the  persons  who  ordered  them.  Aside  from  such  as  may  properly  tte  put 

^  DlBS8't'"6np' Ct"  leoflV"""""*"  '^'  "*  **  '"  '"  ^*'*  '"  *""*  eMr=™  of  ''■  Po''«e  po^'r, 
any  regulation  or  enactment  of  a  state  or 
rM      acQ  1  political    subdivision    thereof,    which    tends 
[No.  269.]  j^  materially  interfere  with,  hinder,  or  ob- 
atruat  the  making  or  performaDce  of  con- 
argued    and    submitted    March    11,    1914.  tracts  for  commerce   among  the  litatea,  or 
Decided  April  6,  1914.    '  '  anything  reasonably  incident  thereto,  is  « 
burden  upon  such  commerce  which  may  not 

J  VI  cnnnn  i    At.    r>      ill  t      ial  he  laid  other  than  by  authority  of  the  na- 

N  ERROR  to  the  Court  of  Appeals  of  the  ..        ,  .     '— .        .      '  .         ... 

„,   .       ,  „         .      .  .     "   .    . .  tional   government.      The   character  of   the 

State  of  Georgia  to  review  a  judgment  .     ..     ?       ,,        .    .  i^i  1  _.        1 

ui  u     IT  _  J  -  »■        ■     A-\.     a         ■  incidents    allowed    to    constitute    parts    of 

which  affirmed  a  conviction  in  the  Superior  .  .       .        ....     ..  .  _.■         .  .1. 

.      *   „■         .-.       .       ■.!.*..        1  such  contracts  withm  the  protection  of  the 

Court   of   Ware   County,   in    that   sUte.   of  ^^„,^  „i.„„  „I  ^^^  ConsUtution  and  of 

erecting  lightning  rods  without  paying  an  ^^^  ^  ^^.^^  ^^^^  ^^  ^^^^  ^  constitute 

occupation   tax.     Affirmed  unwarranted  interference  therewith  an  il- 

See  same  ease  below.  11  Ga.  App.  46.  74  ^^^^^^^  ^^  y,^  iM^wii^i  cases; 

T^'    *    ■.  .  .  J  ■     .1  -   1  Doiier  V.  Alabama,  218  U.  S.  124,  54  L. 

The  (acts  are  stated  in  the  opinion.  ^    ^^^  28  LJi.A.(N.S.l   284,  30  sip.  Ot 

Mr.  Richard  A.  Jones  argued  the  cause,  Rep.  649;   Barrett  v.  New  York  City.  232 

and.  with  Messrs.  J.  L.  Sweat  and  Nathan  U.  S.  14.  ante,  4B3,  34  Sup.  Ct.  Rep.  203 1 

Frank,  filed  a  brief  for  plaintiff  in  error:  Rearick  t.  Pennsylvania,  203  U.  S.  S07.  61 

The  sale  and  purchase  of  thcae  lightning  L.  ed.  206,  27  Sup.  Ct.  Rep.  160;  Inter- 
rods  located  in  another  state,  to  be  trans-  national  Textbook  Co.  r.  Figg.  217  U.  S. 
ported  in  pursuance  thereof  in  interstate  91,  S4  L.  ed.  678,  27  L.R.A.(N.S.)  493.  30 
traffic  to  the  place  ot  delivery  in  the  state  Sup.  Ct.  Rep.  481.  18  Ann.  Cm.  1103;  Brown 
of  Georgia,  fixed  under  the  terms  of  such  t.  Maryland,  12  Wheat.  436,  444,  6  L.  ed. 
contract  ot  purchase,  was  a  tranaaction  com-  6B4,  687. 

ing    within   the   description    of   commerce       A  lieenee  tax  upon  a  vocation  is  a  tax 

among  the  states.  upon  the  object  to  which  auch  vocation  is 

Crenshaw  v.  Arkansas,  227  U.  8.  S89,  B7  applied. 
L.  ed.  565,  33  Sup.  Ct.  Rep.  294;  Caldwell       Brown  V.  Uarylaitd,  supra. 


v.  North  Carolina,  187  U.  S.  S22,  47  !•.  ed. 


Mr.  Thomaa  S.  Folder,  Attorney  Gen- 


338,  23  Sup.  Ct.  Rep.  220;  Rearick  v.  Penn-  ^,  „f  Georgia,  and  Mr.  W.  W.  La^bdln 
sylvania.  203  U.  8.  607,  51  L.  ed.  206,  27  .ubmitted  the  cause  for  defendant  in  error: 
Sup.  Ct.  Rep.  169.  ^-^^  reference  to  the  facta  involved  in 
It  is  esUbllshed  by  the  record  that  the  «,[,  cm*,  IntersUte  commerce  may  be  de- 
erection  of  lightning  rods  by  the  plaintiff  fined  to  be  the  "negotiaHon  in  one  aUte  of 
in  error  was  in  pursuance  of  and  as  a  part  lales  of  goods  which  are  in  another  state, 
ot  sale  transactions  constituting  interstate  for  the  purpose  of  their  Introduction  into 
commerce,  and  a  necessary  incident  thereof,  the  former  state." 

4uid  the  tax  sought  to  be  collected  from  him  Robbins  v.  Taxing  Diat.   120  U.  8.  499, 

for  the  exercise  of  such  function  is  within  30   I«  ed.   694,   1   Inter*.  Com.  Rep.  46,   T 

the  prohibition  against  burdening  commerce  Sup.  Ct.  Rep.  602:  Williams  v.  Pmts,  110 


*  State  licenses  or  taxes  generally  at  affect- 
ing interstate  commerce — see  note*  to  Roth- 
ermel  v.  Meyerle,  9  L.Rjk.  366;  American 
Fertilizing  Co.  v.  Board  of  Agriculture,  11 
L.R.A.  179;  Gibbons  v.  Ogden.  6  L.  ed.  U.  8. 
2S;  Brown  v.  Maryland,  6  L.  ed.  U.  8.  673; 
Ratterman  v.  Western  U.  Teleg.  Co.  82  L. 
•ed.  U.  8.  220;  Harmon  v.  Chicago.  S7  L.  ed. 
U.  8.  217;  Cleveland,  C.  C.  k.  St.  L.  R.  Co. 
V.  Backus,  38  L.  ed.  U.  B.  1041;  Postal 
Teleg.  Cable  Co.  *.  Adams.  39  L,  ed.  U.  8. 
KS  L.  rd. 


811;  and  PitUburg  k  8.  Coal  Co.  t.  Bates, 
39  L.  ed.  U.  B,  S38. 

On  peddlers  and  drummers  as  related  to 
interstate  commerce — see  notes  to  Btockard 
T.  Morgan,  46  L.  ed.  U.  S.  786;  Re  Spain, 
14  L.R.A.  97;  State  v.  Bayer,  IB  LJl.A. 
(N.S.)  207;  and  Doiter  v.  SUte,  28  LJt.A. 
(N.B.)   286. 

On  the  Talldity  of  oeeupation  tax  under 
the  commarM  elanaa — aee  note  to  Weetera 
U.  Tak«.  Co.  T.  :bcgart,  00  LiLA.  WI. 


SUPBEHK  COURT  OF  TUl::  UNlTliU)  S'l'ATEU. 
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Oa.  too,  60  LJLA.  GS6,  SS  S.  E.  SM;   17 
Am.  a  Eog.  Ene.  Law,  2d  ed.  as. 

Defandant  wm  not  tried  (or  Ukiug  or- 
ders or  tor  ielling  the  lightning  rod*,  but 
wa*  tried  for  exereiiing  an  entirely  differ' 
ent  and  an  independent  Tocation,  to  wit: 
putting  up  lightning  roda — which  vocation 
required  bim  to  tort  out  suitable  lengths 
from  the  mut  of  materials  sent  him,  and 
put  them  together  and  affix  them  to  the 
houses  of  his  customera.  This  work  of 
erecting  the  lightning  rods  requires  skill 
and  considerable  time,  and  is  a  work  and  a 
vocation  carried  on  strictly  within  the  state 
of  Georgia,  and  is  independent  and  sepa- 
rate from  the  sale  of  the  goods,  and  con- 
sequentlj  is  subject  to  r^ulation  by  the 
state.  Even  if  this  license  tax  imposed  by 
the  city  upon  the  erection  of  lightning  rods 
could  in  the  least  degree  affect  the  sale  of 
same,  its  effect  upon  interstate  commerce 
would  be  so  incidental  and  remote  u  not 
to  amount   to   a   r^ulation   of   such   eom- 

Ficklen  ».  Taxing  DUt  U5  U.  B.  1,  38 
L.  ed.  aoi,  4  Inters.  Com.  Rep.  79,  12  Sup. 
Ct.  Rep.  810;  State  v.  Gorhnm,  US  N.  C. 
721,  25  L.RiA.  810,  44  Am.  St.  Rep.  4«t, 
2D  S.  E.  1TB;  State  *.  Sheppard,  142  N.  C. 
GSe,  6G  S.  E.  146. 

As  well  might  tailors  in  Georgia  claim 
that  they  were  exempt  from  an  occupation 
tax  because  their  home  office  in  another 
state  Bbipped  the  cloth  to  them  upon  orders 
for  suits  given  by  their  cuitomera,  snd  nil 
they  did  in  Georgia  was  to  make  and  put 
together  the  garments  out  of  this  material. 

Caldwell  T.  North  Carolina,  187  U.  S. 
822,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229; 
Kehrer  v.  Stewart,  167  V.  S.  00,  49  L.  ed. 
663,  25  Sup.  Ct.  Rep.  403:  Browning  v. 
WaycToss,  11  Ga.  App.  48,  74  S.  E.  564; 
State  V.  Qorham,  116  N.  C.  721,  26  L.R.A. 
810,  44  Am.  St.  Rep.  4»4,  20  S.  E.  170; 
American  Amusement  Co.  v.  East  Lake 
Chutes  Co.  174  Ala.  626,  66  So.  061. 

When  the  carload  of  materials  reached 
Wayeross  and  the  bulk  was  broken,  such 
materials  being  then  the  property  of  the 
shipper,  and  not  dedicated  to  any  particular 
purchaser,  they  became  a  part  of  the  gen- 
eral property  of  the  state,  and  were  there- 
fore subject  to  regulation  by  the  state. 

State  V.  Gorham,  HE  N.  C.  721,  26  LJl.A, 
810.  44  Am.  St.  Rep.  4S4.  20  S.  E.  17S; 
General  Oil  Co,  v.  Crain,  20B  U.  S.  211,  62 
L.  ed.  7S4,  28  Sup.  Ct.  Repi  476;  Brown  v. 
Houston,  114  U.  S.  B22,  2S  L.  cd.  267.  G 
Sup.  Ct.  Rep.  lOSl;  Emert  v.  Missouri,  166 
U.  S.  206,  3S  L.  ed.  430,  6  Inters.  Com.  Rep. 
88,  15  Sup.  Ct.  Rep.  367 ;  American  Steel  t 
Wire  Co.  T.  Speed,  102  U.  S.  600,  48  L.  ed. 
S38,  24  Sup.  Ct  Rep.  366;  Merchant's  Trans- 
fer Co.  Y.  Board  of  Keriew,  128  Iowa,  732, 
«S0 


2  LJt^.(N.S.)  662,  lOS  N.  W.  211,  C  Aaa. 
Cas.  lOlS;  Croy  v.  Obion  C«un^  (Cr^  t. 
Epperson)  104  Tenn.  G2S,  61  L3jL  SS4,  7» 
Am.  St.  Rep.  S3],  58  S.  W.  23G. 

According  to  the  form  of  the  order  teL 
out  in  the  record,  tlib  customer  did  not  order 
rods  at  all,  hut  only  ordered  materials,  and. 
did  not  even  order  any  definite  quantity  of 
materials,  but  the  same  had  to  be  measured 
up  after  the  rods  were  affixed  to  his  house- 
Therefore,  in  order  to  make  the  sale,  every- 
thing pertaining  thereto  had  to  be  dune 
within  the  state  of  Georgia  and  in  the  city 
of  Waycroas;  the  materials  had  to  be  sepa- 
rated indiscriminately  from  the  mass  and 
suitable  lengths  selected  and  measured  up 
in  ordi'r  to  make  the  sale.  Therefore,  even 
the  sale,  undor  these  circumstancea,  was  in- 
trastate, and  not  interstate,  commetee. 

3S  Cyc.  281-286;  Butler  v.  Laurabe,  74 
Ga.  362;  People  v.  Smith,  147  Mich.  391, 
110  N.  W.  1102;  Uuskegon  v.  Hanes,  I4U 
Mich.  460,  112  N.  W.  1077;  Newcastle  v. 
Cutler,  15  Pa.  Supvr.  Ct.  612;  Kimmell  v. 
KUte,  104  Tenn.  184,  66  S.  W.  864:  Cray 
V.  Obion  County  (Croy  v.  Epperson)  104 
Tenn.  525,  51  L.R.A.  354,  78  Am.  St.  Sep. 
931,  58  S.  W.  235;  General  Oil  Co.  v.  Crain, 
300  U.  S.  211,  52  L.  ed.  T54,  28  Sup.  Ct. 
Rep.  475;  Brown  v.  Houston,  114  V.  S.  82«, 
29  L.  cd.  267,  5  Sup.  Ct.  Rep.  1091;  Ameri- 
can Steel  t  Wire  Co.  v.  Speed,  182  V.  S. 
500,  48  L.  ed.  538,  24  Sup.  Ct.  Rep.  365; 
Merchant's  Transfer  Co.  v.  Board  of  Review, 
128  Iowa,  732,  2  ].,.R.A.(N.S.)  662,  106 
N.  W.  211,  6  Ann.  Caa.  1016. 

The  police  power  of  the  state  is  supreme, 
and  reasonable  exercise  of  it  does  not  vio- 
late tlie  coimniTre  <'lauee  of  the  Federal  Con- 
stitution. 

Atlantic  Coast  Line  R.  Co.  v.  SUtc,-  13S 
Ga.  646,  32  L.R.A.(N.S.)  20,  69  S.  B.  725; 
SUte  V.  Harrington,  6S  Vt.  022.  34  L.R^. 
100,  3S  Atl.  515;  SUU  v.  Wheelock,  9.1 
Iowa,  577,  30  L.R.A.  420,  68  Am.  St.  Rep. 
442,  64  N.  W.  820;  Com.  v.  Newhall,  164 
Mass.  338,  41  N.  E.  64T ;  Kolb  t.  Boonton. 
84N.  J.  L.  163,  44  Atl.  873. 

In  SUte  v.  Smitheon,  lOJ  Mo.  149,  17  S. 
W.  221,  it  was  held  that  a  statute  requiring 
persons  dealing  in  the  selling  of  patents, 
patent  medicines,  lightning  rods,  etc.,  to 
take  out  a  license,  was  not  obnoxious  to  the 
commerce  clause  of  the  United  SUte*  Con- 
stitution. 

The  several  stales  have  the  right  to  regn- 
lata  persons  and  things  witbin  their  own 
jurisdiction,  under  their  police  power,  not- 
withstanding  the  regulation  may  have  a 
bearing  on  interstiitf  commrrce.  provided  no- 
discrimination  is  made  agaitiat  nonresidenta 

Slaughter-house  Cases.  IS  Wall  62.  21 
L.  ed.  404;  Passenger  Cases,  7  How.  648, 
12  L.  ed.  813;  Sherlock  v.  AIUw,  9S  U.  R. 
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M,  23  L.  ed.  819;  Bartenmeyer  v.  low^  18 
Wall.  12S,  138,  21  L.  ed.  829,  S32;  Emert 
T.  HisKuri,  1S6  U.  S.  296,  39  L.  ad.  430, 
a  iDters.  Com.  Rep.  68,  16  Sup.  Ct.  Bep. 
307;  Howe  Utxb.  Co.  t.  0»ge,  100  U.  8.  B76, 
Efi  L.  ed.  TM. 

Doubt*  Bie  KiwAf ■  reaoWed  id  favor  of  the 
eonstitutiooality  of  a  atatute.  The  viola- 
tlon  iDUit  be  clear  and  palpable  in  order  for 
the  atatute  to  be  held  uticonBtitutionaL 

Cooley,  Const.  Llm.  Sth  ed.  pp.  216,  220; 
Plumley  t.  Uaasachuieti,  166  U.  S.  401, 
479,  480,  39  L.  ed.  223,  229,  230,  It  Intcra. 
Com,  Bep.  690,  16  Sup.  Ct.  Bep.  1S4;  Well- 
born T.  EBtea,  TO  Ga.  390;  Howell  v.  State, 
71  Ga.  224,  SI  Am.  Bep.  2S0i  ScoviUe  t.  Cal- 
houn, 70  Ga.  209. 

Under  the  facta  of  the  eaae  aa  ahown  in 
the  anawer  to  the  certiorari,  the  court  could 
well  have  concluded  that  the  plaintiff  in 
error  was  conducting  the  buaineea  for  him- 
self, and  was  buying  the  material!  from  the 
St.  Louis  compan;.  The  form  of  the  order 
tend*  to  ahow  this.  Furthermore,  it  ia.  sig- 
nificant that  the  plaintiff  in  error  did  not 
iliaclooe  the  nature  of  hia  contract  with  the 
St.  Louis  company.  The  huHineaa  was  there- 
fore not  interstate  commerce. 

Banicer  Bros.  Co.  v.  Pennaylvania,  222 
U.  S.  210.  at)  L.  ed.  168,  32  Sup.  Ct.  Bep. 
3S;  Amcrii^n  Steel  A  Wire  Co.  v.  Speed, 
192  U.  S.  521,  48  L.  ed.  646,  21  Sup.  a. 
Bep.  305;  Croy  v.  Obioa  Coun^  (Croy  v. 
Epperson)  104  Tenn.  626,  61  LJLA.  2S4, 
78  Am.  St.  Bep.  931,  68  S.  W.  236. 

When  one  sought  to  be  taxed  under  a 
municipal  ordinance,  for  carrying  on  a  par- 
ticular business  in  a  named  city,  seeks  to 
set  aside  its  provisions  as  to  him  because 
of  the  alleged  unconstitutionality  of  such 
ordinance  when  applied  to  the  business  in 
which  he  is  engaged,  the  burden  is  on  him 
to  show  clearly  and  unmistakably  the  na- 
ture and  character  of  his  buaineas,  aa  well 
HB  his  exemption  from  the  tax  imposed,  be- 
fore he  wiU  be  entitled  to  an  injunction 
to   restrain   its  enforcement. 

Price  Co.  v.  Atlanta,  106  Ga.  368,  31  S.  E. 
SI9. 

The  burden  of  proof  waa  clearly  upon  the 
plaintiff  to  show  that  the  domestic  btuineas 
was  a  mere  incident  to  the  interstate  buel- 


[19]  Mr.  Chief  Justice  White  deliTered 
the  opinion  of  the  court: 

The  plaintiff  in  error  was  charged  Id  a 
municipal  court  with  violating  an  ordinance 
which  imposed  an  annual  occupation  tax 
of  926  upon  "lightning  rod  agents  or  deal- 
era  engaged  in  putting  up  or  erecting  light- 
ning rods  within  the  eorporata  limits"  of 
B8  L,  ed. 


the  cify  of  WaycTOsa.  Althou^  admitting 
that  ho  had  carried  on  the  bnsineaa,  he 
pleaded  not  guilty,  and  defended  upon  the 
ground  that  he  had  done  to  aa  the  agent 
of  a  St.  Louia  corporation  on  whoae  behalf 
he  had  solicited  orders  for  the  aala  of 
lightning  roda;  had  received  the  rods  when 
shipped  on  auch  orders  from  St.  Louia,  and 
had  erected  them  for  the  corporation,  the 
price  paid  for  the  rods  to  the  corporation 
including  the  duty  to  erect  them  without 
further  charge.  This  it  was  asserted  con- 
stituted the  carrying  on  of  interstate  com- 
merce which  the  city  could  not  tax  without 
violating  the  Constitution  of  the  United 
SUtes.  Although  the  facta  alleged  were 
established  without  dispute,  there  was  a 
conviction  and  sentence,  and  the  same  re* 
Bult  followed  from  a  trial  de  noco  in  the 
superior  court  of  Ware  county,  where  the 
case  was  carried  by  certiorari.  On  error  to 
the  court  of  appeals  that  judgment  waa 
aflirmed,  the  court  stating  its  reasons  for 
doing  so  in  a  careful  and  discriminating 
opinion  reviewing  and  adversely  pasaing 
upon  the  defense  under  the  Constitution  of 
the  United  SUtes  (II  Qa.  App.  40,  74  B. 
E.  664).  From  that  judgment  this  writ  of 
error  is  prosecuted  because  of  the  -eonatltu- 
tional  queatlon,  and  because  under  the  law 
of  Georgia  tlie  court  of  appeala  had  final 
authority  to  conclude  the  issue. 

The  genpral  principles  by  which  it  haa 
been  so  frequently  determined  that  a  atate 
may  not  burden  by  taxation  or  otherwiae 
the  tailing  of  ordera  in  one  state  tor  gooda 
to  be  shipped  from  anotlier,  or  the  shipment 
of  such  goods  in  tlie  cliannela  of  interstate 
commerce  up  [20]  to  and  including  the  con- 
summation by  delivery  of  tht  goods  at  the 
point  of  shipment,  have  been  so  often  stated 
as  to  cause  them  to  be  elementary,  and  as  to 
now  require  nothing  but  a  mere  outline  of 
the  principle.  The  aole  question,  therefore, 
here,  is  whether  carrying  on  the  buainesa 
of  erecting  lightning  rods  In  the  state,  un- 
der the  conditions  established,  waa  inter- 
state commerce  beyond  tlie  power  of  the 
stata  to  reflate  or  directly  burden.  The 
solution  of  the  inquiry  will,  we  think,  ba 
most  readily  reached  by  briefly  reviewing 
a  few  of  the  more  recently  decided  cases 
which  are  relied  upon  to  establish  that  al- 
though the  interstate  tranait  of  the  light- 
ning roda  had  terminated  and  they  had  been 
delivered  at  the  point  of  destination  to  tha 
agent  of  the  seller,  the  business  of  aabao- 
quently  attaching  them  to  the  houses  lor 
which  they  were  Intended  constituted  tha 
carrying  on  of  interstate  commerce.  Tha 
eases  relied  on  are  Caldwell  v.  North  Caro- 
lina. 187  U.  S.  022,  47  L.  ed.  130,  23  Sup. 
,  Ct.  Rep.  229 1  Bearick  v.  Fennsylvtnia,  M3 
U.  S.  607,  61  L.  ed.  296,  27  Sup.  Ct  Bap. 
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169;  and  Dozier  t.  AUbMiM,  218  U.  S.  124, 
64  L.  «d.  006,  28  L.R^.(N.S.)  264,  30  Sup. 
Ct.  Sep.  649. 

Cftldwell  T.  North  Carolina  concerned  the 
validitj  of  an  ordinance  of  the  village  of 
Oreenaboro,  imposing  a  tax  upon  the  biui- 
neaa  of  telling  or  delivering  picture  frame*, 
photographs,  etc  The  question  was  wheth- 
er Caldwell,  the  agent  of  an  Illinois  cor- 
poration, was  liable  for  thia  tax,  because 
in  Oreensboro  he  had  taken  from  a  railroad 
freight  office  certain  packages  of  frames 
•nd  pictures  which  were  awaiting  delivery, 
and  which  had  been  shipped  to  Greensbors 
by  the  selling  corporation  to  its  own  order, 
for  the  purpose  of  filling  orders  previously 
obtained  bj  its  agents  in  North  Carolina. 
After  the  pacltages  of  frames  and  pictures 
were  received  by  Caldwell,  in  a  room  in  a 
hotel,  tbe  pictures  and  frames  were  fitted 
togeUier  and  were  delivered  to  thoae  wbo  had 
ordered  them.  The  assertion  that  there  was 
liability  for  the  tax  was  based  on  the  con- 
tention that  the  act  of  Caldwell  in  receiv- 
ing the  pictures  and  frames  and  bringing 
tbem  together  wu  not  under  the  [21]  pro- 
tection of  the  commerce  clause,  but  was  tbe 
transaction  of  local  business  after  the  ter- 
mination of  interstate  commerce;  especially 
because  the  pictures  and  frames  bad  been 
■hipped  from  Chicago  in  separate  pac images, 
and  because  tbe  pictures  and  frames  were 
incomplete  on  their  arrival,  and  were  made 
complete  in  the  state  by  the  union  accom- 
plished after  the  end  of  tlicir  movement  in 
interstate  commerce.  Both  of  these  propo- 
sitions were  decided  to  be  unsound,  and  it 
was  adjudged  that  as  both  the  pictures  and 
frames  bad  been  ordered  from  another  state, 
and  their  shipment  was  the  fulfilment  of 
an  interstate  commerce  transaction,  the 
mere  fact  that  they  were  shipped  in  sepa- 
rate paeksges  and  brought  together  at  the 
termination  of  the  transit  did  not  amount 
to  the  transaction  of  business  within  North 
Carolina  which  the  state  could  tax  without 
placing  a  direct  burden  upon  interstate  com- 
merce. In  Rearick  t.  Pennsylvania,  where 
the  right  to  levy  a  tax  was  decided  not  be 
exist  because  to  sustain  it  would  be  a  di 
rect  burden  upon  interstnte  commerce,  tht 
only  question  was  whether  the  form  in  which 
certain  shipments  of  goods  were  made  from 
Ohio  into  Pennsylvania  to  fill  orders  was 
of  such  a  character  as  to  cause  the  act 
the  agent  of  the  shipper,  who  opened  the 
packages  for  the  purpoae  of  distributing  tbe 
goods  to  thoae  for  whom  thej  were  intend- 
ed, to  amount  to  the  carrying  on  of  busi- 
ness in  the  state  of  Pennsylvania.  Dozier 
v.  Alabama  in  substance  eoocerned  the 
principles  applied  in  the  two  previous  e 
with  the  modifimtion  that  it  was  there  held 
that  because  there  was  no  binding  obllga- 


tion  on  a  purchaser  to  accept  the  frana 
which  was  to  accompany  a  picture  ordered 
from  another  state,  and  transmitted  through 
interstate  commerce,  did  not  take  the  case 
out  of  the  previous  ruling. 

evident  that  these  caaea  when  right- 
ly considered,  instead  of  sustaining,  serve 
,o  refute,  the  claim  of  protection  under  the 
nierstate  commerce  clause  which  Is  here 
[SZ]  relied  upon,  since  the  cases  ntn  con- 
cerned only  with  merchandise  which  had 
moved  In  interstate  commerce,  and  where  the 
transactions  which  it  was  asserted  amounted 
to  the  doing  of  local  business  consisted  only 
acts  concerning  interstate  commerce 
Is,  dissociated  from  any  attempt  to 
lect  them  with  or  make  tbem  a  part  in 
the  state  of  property  wliich  iiad  not  and 
could  not  have  been  the  subject  of  inter- 
state commiTce.  Thus,  in  Caldwell  v.  North 
Carolina,  the  court  laid  emphiisis'  upon  thr 
fact  that  the  shipment  of  the  pictures  in 
interstate  commerce  in  one  package  and  the 
francs  in  a  not  lie  r  was  not  essential  but 
accidental,  for  the  two  could  have  been 
united  at  the  point  of  shipment  before  in- 
terstate commerce  began  as  well  as  be 
brought  together  after  delivery  at  the 
point  of  destination.  And  this  was  also  thi: 
condition  in  the  Rearick  Case.  Indeed,  it 
is  apparent  in  all  three  cases  that  there 
was  not  the  slightest  purpose  to  enlarge  thi' 
scope  of  interstate  commerce  so  as  to  causi' 
it  to  embrace  acta  and  transactions  there 
tofore  confessedly  local,  but  sinipty  to  pre- 
vent the  recognized  local  limitations  from 
being  used  to  put  Uie  conceded  interstate 
commerce  power  in  a  straight  jacket  so  a» 
to  destroy  the  possibilities  of  its  being 
adapted  to  meet  mere  changes  in  the  form 
by  which  business  of  an  inherently  inter- 
state commerce  character  could  be  carried 

We  are  of  the  opinion  that  the  court  be- 
low was  right  in  holding  that  the  business 
of  erecting  lightning  rode  under  tbe  cir- 
cumstances disclosed  was  within  the  regu- 
lating power  of  the  state,  and  not  the  sub' 
ject  of  interstate  commerce,  for  the  follow- 
ing reasons:  (a)  Because  the  aiHxing  ol 
lightning  rods  to  houses  was  the  carrying 
on  of  a  business  of  a  strictly  local  character, 
peculiarly  within  the  exclusive  control  ot 
state  authority,  (b)  Because,  besidea,  such 
business  was  wholly  separate  from  inter- 
state commerce,  involved  no  question  of  tbe 
delivery  of  property  shipped  in  interstate 
of  the  right  to  complete  [28] 
commerce  transaction,  but  con- 
cerned merely  tbe  doing  of  a  local  act  after 
interstate  commerce  had  completely  ter- 
minated. It  is  true  that  it  was  shown  that 
the  contract  under  which  tbe  rods  were 
shipped  bound  the  seller,  at  his  own  expenie, 
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to  attach  tlie  rodi  to  the  house*  of  tb-  "-'- 
oona  who  ordered  rods,  but  it  was  not ' 
the '  power  of  the  parties  b;  the  fo 
their  contract  to  convert  what  waa 
aiveljr  ■  local  busin^BS,  subject  to  stat 
trol,  into  an  interstate  commerco  bui 
(irotected  by  the  commerce  clause, 
manifeat  that  if  the  right  here  aaBerte< 
recogniaed,  or  the  power  to  accompli 
contract  what  il  here  claimed  were 
vpheld,  all  lines  of  demarcation  be 
national  and  state  authoritj  would  b 
■obliterated,  since  it  would  necesaarily 
that  every  kind  or  form  of  material  el 
from  one  state  to  the  other,  and  inl 
to  be  used  after  delivery  in  the  constr 
«f  buildings  or  in  the  making  of  im 
.menta  in  anj  form,  would  or  could  be 
interstate   commerce. 

Of  course  wc  are  not  called  upon  b 
.couaider  how  far  interstate  commerce 
ha  held  to  continue  to  apply  to  an  i 
shipped  from  one  state  to  another,  aft 
livery   and   up   to   and   including   the 
when  the  article  was  put  together  or 
operative  in   the  place  of  destination 
■CMC  where,   because  of   some  intrinsi 
peculiar  quality  or   inhcient  complex 
the  article,  the  making  of   such  agre 
waa  essential  to  the  accomplishment  oi  tne 
interstate   trantaction.     In   saying  tbia  we 
arc   not   unmindful   of  the   fact   that   ( 
auggcstion   is   here   made  that  the   putting 
up  of  the   lighning   rods  after  delivery  by 
the  agent  of  the  seller  waa  so  vital  and  to 
essential  as  to  render  it  im  possible  to  coi 
tract  without  an  agreement  to  that  cffect,- 
-a   suggestion,   however,   which   wc   deem   it 
unnecessary  to  do  more  than  mention  ii 
der  to  refute  it. 

AHirmed. 


[24]  LOUIS  EUE  JOSBPH  HENRY  DE 
OALARD  DE  BRASSAC  DE  BEARN, 
Count  and  Prince  of  Beam  and  Chalaia, 
Appt., 

SAFE  DEPOSIT  &  TRUST  COMPANY  OF 
BALTIMORE,  American  Bonding  Com- 
pany of  Baltimore,  et  at. 

(See  S.  C.  Reporter's  ed.  £4-36.) 

Appeal   —   from   district   conrt  ^   frl»- 

oIouancBB  of  Federal  qneation. 

1.  A  direct  appeal  from  a  Federal  district 
■court  to  the  Supreme  Court  mav  Dot  he 
maintained  on  the  theory  that  righta  under 


•circuit  courts — see  notea  to  Gwin  v.  United 
States,  4S  L.  ed.  U.  8.  741;  B.  Altman  k  Co. 
T.  United  State*,  66  L.  ed.  U.  8.  SS4. 
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the  Federal  Cauatitutioii  were  involved, 
where  the  supposed  constitutional  quei^ona 
have  already  been  twice  decided  by  tbe  Su- 
preme Court  to  he  HO  wanting  in  merit  as 
DOt  to  afford  ground  for  tbe  excrciae  of 
jurisdiction  to  review  the  judgments  of  a 
state  court  of  last  resort. 
[B'or  other  cases,  see  Anprnl  nnd  Error.  fiSft- 
9SS,  In  DUest  Sup.  Cl.  190a.l 

CoDBtltntional  law  —  equal  protection 
of  the  laws  —  due  process  of  law  ^ 
attachment  of  property  of  nonresi- 
dent. 

2.  The  Attachment  conformably  to  local 
law,  at  the  instance  of  a  foreign  creditor,  of 
bonds  of  a  foreign  corporation,  for  a  debt 
of  their  nonresident  owner,  does  not  deny 
inch  owner  either  the  equal  protection  of  the 
lawB  or  the  due  process  of  law  guaranty 
by  U.  S.  Const.,  14th  Amepd.,  where  such 
bonds  had  been  deposited  with  a  custodian 
in  tbe  state,  under  the  directions  of  tha 
state  court,  in  the  exercise  of  admittedly 
lawful  powers,  and  could  not  be  removed 
therefrom  without  obtaining  the  authority 
of  the  state  court,— an  authority  which  waa 
unalTected  by  the  fact  that  the  bonds  were 
registered  in  the  names  of  the  attachinent 
debtor's  minor  children,  since  they  were  so 
registered  aolely  becauae  of  the  previous  ac- 
tion of  the  atata  court. 
[For  other  cases,  see  Constitutional  Law, 
.  IV.  a,  7 1  IV.  b,  8,  in  Digest  Sup.  Ct.  1D08.] 

[No.  301.] 

Argued  March  17  and  IB,  1014.     Decided 
April  «,  1914. 

APPEAL  from  the  District  Court  of  the 
United  SUtea  for  the  District  of  Mary- 
land to  review  a  decree  suetaining  a  demur- 
rer to  and  dismisHing  the  hill  in  a  suit 
over  the  right  of  access  to  a  safe  deposit 
box.     Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  lOS  F«d.  981. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Hanrlce  Iifon  and  George  C. 
Holt  argued  the  cause  and  filed  a  brief  for 
appellant: 

Appellant  waa  entitled  ta  show  in  tbe 
Federal  court  below  that  a  stata  court,  sit- 
ting in  the  same  stata,  bad  not  aoquired  ju- 
risdiction  of  the  bonds,  although  the  sheritF 
had  Sled  a  return  stating  that  they  had  been 

Coojwr  V.  Newell,  173  U.  8.  S6S,  43  L. 
ed.  808,  19  Sup.  Ct.  Rep.  SQS. 

Upon  the  conceded  facts  the  stata  court 
had  not  acquired  prior  Jurisdiction  over 
the  bond*. 

Bates  V.  New  Orleans,  J.  ft  O.  N.  R.  Co. 
4  Abb.  Pr.  72,  13  How.  Pr.  616;  Smith  v. 
Kennebec  &  P.  R.  Co.  46  Me.  647;  Bowker 
T.  Hill,  eo  Me.  178;  Buck  v.  Beach.  206 
U.  8.  392,  51  L.  cd.  1106,  27  Sup.  Ct  Rep. 
718, 11  Ann.  Caa.  712;  Tweriy  t.  Bogart,  06 


2fr-Z8 


SUPSBME  COUKT  OP  TBE  UNITED  STATES. 


OCT.  : 


Conn.  419,  19  AtL  374;  W^rd  t.  Boyce,  IGS 
a.  Y.  IBl,  38  LJLA.  MO,  46  N.  E.  180: 
SlmpMn  r.  Jenej  Cit;  Contracting  Co.  1S6 
N.  y.  1»3,  66  L.B^.  7Sfl,  5S  N.  E.  BBS. 

Treating  the  bonda  ae  capable  of  transfer 
by  manual  delivery,  it  ii  manifeat  upon  the 
conceded  facts  that  they  have  not  been  sub- 
jected to  luch  proceedings  aa  would  bring 
them  within  the  jurisdiction   of  the  atate 

Cooper  r.  Reyoolda,  10  Wall.  308,  19  L. 
ed.  931;  Pelham  v.  Rok,  S  Wall.  103,  IB 
L.  ed.  602;  Pelham  t.  Way,  IS  Wall.  IBB, 
21  L.  ed.  65;  Pennoyei  v.  Neff,  B5  U.  B.  714, 
730,  24  L.  ed.  S6S,  S71. 

The  Federal  court,  having  acquired  prii 
jnriadiction  by  process  served  in  personam 
on  the  lessor  and  on  the  nominal  leasees  of 
the  box  aa  parties  defendant  in  an  original 
suit  to  determine  the  status  of  the  leasehold 
of  the  lafe  deposit  box,  should  protect  its 
jurisdiction  to  render  a  decree  by  prevent- 
iog  interference  with  the  ret. 

Freeman  v.  Howe,  24  How,  4S0,  4S1,  16 
L.  ed.  749,  763;  Ricliey  Land  t  Cattle  Co.  v. 
MiUer  t  Lux,  218  U.  S.  268,  64  L.  ed.  1032. 
SI  Sup.  a.  Bep.  11;  Helm  v.  Zarecor,  222 
U.  S.  32,  66  L.  ed.  77,  32  Sup.  Ct.  Rep.  10. 

Mr.  Charles  McH.  Howard  argued  tlie 
cause,  and,  with  Messrs.  Albert  C.  Ritchie 
and  Edward  Duffy,  filed  a  brief  for  appel- 
lees. 

Mr.  Cliief  Justice  Wltlte  delivered  the 
opinion  of  the  court: 

In  this  ease  the  court  below  sustained  a 
demurrer  to  the  complaint,  and  this  direct 
•ppeal  was  then  taken  on  the  theory  that 
rights  under  the  Constitution  of  the  United 
States  were  involved.  To  determine  wheth- 
er there  Is  a  couatitutional  question,  and,  if 
so,  to  decide  it,  requires  a  statement  of  tiie 
averments  of  the  complaint. 

The  complainant  was  the  appellant  and  the 
defendant*  were  the  Safe  Deposit  k  Trust 
Company  of  Baltimore,  American  Bonding 
Company  of  Baltimore,  Alexander  Brown 
ft  Sons,  a  commercial  Brm  established  in 
Baltimore,  and  Theodore  P.  Weis,  sheriff  of 
the  city  of  Baltimore.  It  was  alleged  that 
the  complainant  was  the  owner  of  coupon 
bonds  of  t2B,000  issued  by  the  New  York 
Central  ft  Hudson  River  R.  R.,  and  of 
tl6e,000  of  bonds  issued  by  the  Chicago,  St. 
Paul,  Minneapolis,  ft  Omaha  Railway  Com- 
P^nf'  [ST]  a  specified  amount  of  the  bonds 
being  registered  in  the  name  of  a  minor  son 
and  a  stated  amount  being  lilcewlse  regis- 
tered in  the  name  of  a  minor  daughter  of  the 
complainant.  It  waa  averred  that  the  bonds 
were  in  a  safe  deposit  box  in  the  vault  of  the 
defendant  Safe  Deposit  ft  Trust  Company, 
"where  your  orator,  by  means  of  a  goa^an- 


ahip  proceeding  in  the  orphans'  Goart  of 
Baltimore,  which  baa  since  been  deelarad 
ill^al  and  void,  was  induced  to  place  said 
bonds,  said  box  being  rented  and  standing 
recorded  on  the  books  of  the  said  Safe  De- 
posit Company  in  the  joint  nsmea  of  Measra. 
Alexander  Brown  ft  Sons  and  the  Amraican 
Bonding  Company;  that  for  the  purposes 
of  such  guardianship  proceeding  your  ora- 
tor had,  in  the  year  1608,  been  requirad  b; 
the  Bald  American  Bonding  Company  a* 
surety  on  your  orator's  bond  in  said  guardi- 
anship proceeding  to  agree  not  to  remove 
the  said  bonds  without  the  consent  of  said 
surety;  and  had  further  been  required  by 
said  surety  to  consent  that  said  surety  and 
said  Alexander  Brown  ft  Suns  should  only 
have  joint  access  to  said  bonds  and  tlie  same 
for  the  sole  purpose  of  enabling  said  Alex- 
ander Brown  ft  Sons  to  remove  interest 
warrants  from  said  bonds  during  the  said 
guardianship,  and  forward  •  the  same  for 
payment  to  the  city  of  Mew  York  as  they 
became  due. 

"That  in  December,  1900,  the  court,  of 
appeals  of  Maryland,  by  a  decree  founded 
upon  personal  jurisdiction  over  all  tiie  par- 
ties to  said  guardianship  proceeding,  de- 
clared the  said  guardianship  and  certain 
releases  given  by  your  orator  in  connec- 
tion therewith  null  and  void;  that  by  said 
adjudication,  the  said  suretyship  of  the  said 
American  Bonding  Company  of  Baltimore 
was  extinguished,  and  that  neither  .said 
Bonding     Company     nor     said     Alexander 


Brown  ft  Sons  li 
had  any  right  of  a 
control  whatsoever   i 


e  said  adjudication, 
to  or  ot^er  right  or 


safe  deposit  box  and  the  contents  of  th» 
same,  and  said  adjudication  has  established 
the  [28]  lack  of  jurisdiction  over  said  prop- 
erty on  the  part  of  the  courts  which  had  so 
undertaken   to  deal   therewith. 

"That  your  orator  is  entitled  to  the  im- 
mediate possession  of  the  said  evidences  of 
debt,  to  wit,  registered  bonds,  for  all  pur- 
poses, and  is  in  urgent  need  of  them  for  the 
purpose  of  causing  said  debts  to  be  trans- 
ferred upon  the  books  of  the  debtor  rorporn- 
tions  in  the  state  of  New  York  to  the  name 
of  your  orator,  or  at  his  option,  of  surren- 
dering said  bonds  to  the  said  corporations 
respectively  in  exchange  for  the  issuance  to 
your  orator  of  other  evidences  of  said  debts, 
to  take  the  place  of  said  bonds  now  so  reg- 
istered, as  he  would  have  done  in  the  year 
1B08  but  for  the  illegal  guardianship  pro- 
ceeding already  referred  to. 

"That  your'  orator  has  been,  since  tho 
month  of  October,  1B08,  and  still  is.  tlie  true 
lessee  of  said  box,  the  rental  of  which  baa 
been  paid  with  funds  furnished  by  yonr 
orator,  and,  aa  above  shown,  at  all  times 
owner  of  Uie  contents  thereof;   that  aalA 
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Alexander  Bronn  &,  Sons  have  not  been  and 
ftre  not  in  an;  manner  reaponaible  eitlier 
for  aaid  box  or  for  the  custod]'  of  the  con- 
tents of  Uie  eaine,  or  in  or  for  anjp  matter 
growing  out  of  the  arrangement  unUer  which 
said  box  WBB  rented  and  said  registered 
bonds  placed  tliitrein;  tliat  aa  to  the  Amer- 
ican Bonding  Company,  it  haa  had  no  con- 
nection with  or  intiTeat  in  tlie  rental  a(  snid 
box  or  the  cugtody  of  tlie  contcnta  of  tlie 
same  except  aa  surety  of  your  orator  upon 
hia  bond  a«  guardian,  whicli  aaid  suretyship 
was  undertaken  in  tlie  aforesaid  illt^al 
guardianship  proceeding  which  has  been  de- 
clared void  and  set  aside." 

After  reciting  the  proviaiona  of  a  mem- 
orandum agreement  between  the  plaintiff 
aud  defendant  Brown  &  Sons  and  the  Bond- 
ing Company  by  which  the  joint  acccaa  to 
the  box  in  which  the  bonda  were  deposited 
should  be  had  for  the  purpose  of  cutting  tlie 
coupons  from  the  bonda  and  turning  tlicin 
over  to  the  eomplninant,  it  was  averred  that 
neither  tlie  Amprican  Bonding  Company  i 
Brown  &  [29]  Sons  set  up  any  interest  i 
tagonistic  to  the  complainant,  but  Cliat 
uas  unable  to  get  Bcec»a  to  the  box  wliere  1 
bonds  were  depohited  without  a  decii-e  . 
thorizing  him  to  do  so,  and' that  such  a 
decree  waa  nceessnrj  for  the  protectio 
Brown  4  Sons  anil  the  Safi!  Doiiosit  &  Trust 
Company.  It  ivaa  then  averred  tlint  the 
defendant  aheriff  of  Baltimore  county 
"has  tiled  in  the  superior  court  of  Baliiinors, 
a  court  of  law  of  the  state  of  Miiryland, 
returns  to  certain  writs  of  attaelimciit  stat- 
ing that  he  has  seized  the  aforesuid  par- 
ticular debts  under  such  writs  itiaiicd  out 
of  said  court  in  five  suits  brought  by  <i 
nonresidents  of  the  atate  of  Maryland 
against  your  orator  upon  the  <,'round  of 
your  orator's  nonresidence  in  said  state,  t 
recover  upon  divers  claims  alicpetl  to  hav 
arisen  out  of  said  statei  that  the  said  pr( 
cci-dings  of  the  said  defendant  sheriir  unde 
said  writs,  purporting  unilcr  color  of  tli 
attachment  statutes  of  Maryland  and  of 
snid  writs  to  seize  said  debts  which  n 
owned  by  your  orator  in  the  state  of  N. 
York,  are  illegal  and  void;  that  your  oral 
has  not  been  pcrBonally  served  witii  process 
in  said  auita;  that  said  debbb  liavc  not  and 
cannot  be  seized  under  said  writs,  not  be- 
ing property  in  the  state  of  Maryland;  that 
the  defendant  shcritT  by  his  said  proceed- 
ings under  said  writs  has  atlemptot  and 
is  attempting  to  interfere  with  snid  box 
and  its  contents,  and  to  encumber  youi 
orator's  title  to  said  particular  debts,  snd 
has  sought  and  is  seeking  to  deprive  your 
orator  of  hia  property  and  of  the  elTective 
control  thereof  and  of.  the  use  thereof  with- 
out due  process  of  law,  and  to  deprive  your 
orator  of  the  equal  protection  of  the  laws, 
ftS  L,  ed. 


in  violation  of  the  Constitution  of  the  Unit- 
ed States,  and  particularly  of  §  1  of  tlie 
14tli  Amendment  thereto;  that  said  superior 
court  of  Baltimore  city  has  no  personal 
jurisdiction  over  your  orator,  and  baa  not 
gained  jurisdiction  over  the  aforesaid  box  or 
its  contents,  or  over  the  debts  owned  by  your 
orator  in  the  state  of  New  York,  and  Iho 
said  defendant  sberilT  [30]  has  no  law- 
ful authority  to  impede  or  seek  to  impede 
or  binder  your  orator  in  the  premises,  nor 
to  do  any  act  tending  to  defeat  your  orator's 
control  of  the  said  debts  or  the  eviilencca 
thereof,  or  to  prevent  your  orator  from  se- 
curing the  relief  apphed  for  herein,  and 
whicli  this  court  has  jurisdiction  to  grant 
your  orator,  and  that  tlic  said  unlawful  pro- 
ceedings of  the  said  sheriff,  under  color  of 
said  writs,  will,  if  persisted  in,  constituto 
an  unlawful  interference  with  the  jurisdic- 
tion of  this  court  in  the  premises." 

The  prayer  was  that  the  complainant  be 
decreed  to  be  the  lessee  of  the  sate  deposit 
box,  and  entitled  to  acccas  to  the  same,  and 
to  withdraw  the  contents,  and  that  the  shcr- 
ifl  be  enjoined  from  in  any  way  interfering 
with   tlie   accomplialiment   of  titcse   results. 

The  demurrers  which  were  tiled  to  lliis 
bill  by  the  rrapectivo  defendants  were  baaetl 
first  upon  the  absence  of  necessary  parties; 
that  is,  those  in  whose  behalf  the  attach- 
ments had  been  issued,  as  referred  to  in 
the  bill,  and  second,  because,  as  the  bill  dis- 
closes that  the  bonds  referred  to  in  tli"  >>ill 
were  under  levy  by  attachment  issued  out 
of  the  atate  court,  there  wss  no  power  iu  the 
United  States  court  to  interfere.  The 
court  below  rested  its  decree  anstaining  tlio 
demurrer  and  dismissing  the  bill  on  both 
these  grounds.  In  disposing  of  the  latter, 
the  court  said: 

"This  court  may  not  take  anything,  bo 
it  safe  deposit  boxes,  bonds,  evidences  of 
debt,  or  what  not,  out  of  the  custody  of  a 
state  court.  The  complainant  does  not  ques- 
tion the  general  rule.  He  claims  that  it  is 
not  here  applicable.  He  says  that  while  the 
superior  court  has  jurisdiction  to  iasuo 
writs  of  nonresident  attachment,  the  things 
which  its  officer  has  sought  to  attach  in 
this  case  arc  not  attachable.  It  follows,  he 
argues,  that  this  court  may  and  must,  when 
properly  applied  to,  altogetlier  ignore  such 
vcid   proceedings. 

"The  court  of  appeaU  of  Maryland  has 
expressly  decided  [31]  that  a  court  of  equi- 
ty may  not  assume  to  declare  such  attach- 
ments altogether  nugatory.  De  Bctrn  v. 
Winans,  115  Md.  130,  80  Atl.  730. 

"See  also:  De  Beam  v.  Winans,  113  Md. 
004,  HO  Atl.  1071 ;  De  Beam  v.  De  Beam. 
115  Md.  608.  36  L.R.A.(N.S.)  421,  81  Atl. 
223;  De  Beam  v.  De  Beam,  115  Md.  Gfi5, 
81  Atl.  222. 
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■^t  wu  tbsTB  decided  thkt  such  evidence* 
of  debt  or  bonds  u  are  involved  in  the  pend- 
ing ease  mfty  be  attached  in  Harjland. 

"Neither  the  auperior  court  of  Baltimore 
cit7  nor  this  court  have  any  control  over 
the  other.  If  it  should  be  here  held  that 
the  things  in  question  were  not  attachable, 
that  court  would  be  under  no  obligation  to 
subordinate  its  judgment  to  that  of  this 
coart.  A  conflict  of  jurisdiction  would  fol- 
Iott.  The  rule  that  one  court  of  concurrent 
jurisdiction  may  not  attempt  to  exercise 
control  over  anything  which  baa  previously 
come  into  and  still  is  in  the  control  of  the 
other  court  is  intended  to  render  such 
seemly  controversies  tmpossible.  The  facts 
of  this  case  bring  it  within  both  the  letter 
and  spirit  of  that  rule." 

After  further  pointing  out  that  amplt 
remedy  would  be  afforded  the  complainant 
by  asserting  bis  conatitutional  rights,  if 
any,  in  the  state  court  where  the  attach- 
ments were  pending,  and,  if  such  Federal 
rights  were  denied,  by  prosecuting 
to  this  court,  the  court  observed: 

"Technically,  as  this  is  a  hearing  upon 
demurrer,  this  court  may  not  be  entitled  to 
take  judicial  notice  of  the  fact  tliat  to  all 
the  caws  in  111  and  116  Md,,  cited  in  this 
opinion,  the  complainant  was  a  party.  The 
conclusions  herein  stated  have  been  reached, 
therefore,  without  considering  whether  the 
question  as  to  whether  a  court  of  equity 
may  interfere  with  these  attachment  pro- 
ceedings, and  whether  the  evidences  o(  debt 
are,  under  the  circumstances  of  this  ci 
attachable,  have  been  decided  contrary 
the  contention  of  the  complainant  in  a  c 
to  which  he  was  a  party,  and  which  had 
reference  to  the  very  attachment  [3£]  pro- 
ceedings which  he  seeks  here  to  have  de- 
clared invalid." 

We  are  not  constrained  by  the  limitations 
which  the  .lower  court  considered  prevented 
it  from  taking  notiee  of  the  judicial  pro- 
CMdings  in  the  courts  of  Maryland  in  which 
the  attachments  issued.  We  say  this  be- 
cause, as  was  declared  in  Bienville  Water 
Supply  Co.  V.  Mobile,  186  U.  S.  £12,  217, 
4S  h.  ed.  1132,  1134,  22  Sup.  Ct.  Rep.  SiO: 
*^e  take  judicial  notice  of  our  own  records, 
and,  i(  not  rat  judicata,  wn  may,  on  ths 
principle  of  ilors  deciaii,  rightfully  examine 
and  consider  the  decision  in  the  former  case 
as  affecting  the  consideration  of  this;"  and 
•gain,  as  further  declared  in  Dinmick  v. 
Tompkins,  104  U.  B.  640,  648,  48  L.  ed. 
1110,  1113,  24  Sup.  Ct.  Rep.  780:  "The 
court  has  the  right  to  examine  its  own  rec- 
ords and  take  judicial  notice  thereof  in 
ngard  to  proceedings  formerly  had  therein 
by  one  of  the  parties  to  the  proceedings  now 
before  It."  Availing  of  this  power  and 
making  reference  to  the   raeorda  of  this 


court.  It  appears  that  the  controversy  aa 
to  the  validity  of  the  attachments  with 
which  the  appeal  before  us  is  concerned  has, 
on  three  different  occasions,  been  here  con- 
sidered. De  Beam  t.  De  Bearn,  226  U. 
~  BOS,  GS  L.  ed.  1261,  32  Sup.  Ct.  Rep.  834; 
De  Bearn  v.  De  Beaj^,  231  U.  S.  741,  ante, 
34  Sup.  Ct.  Rep.  318;  De  Beam  v. 
Winans,  232  U.  S.  710,  ante,  B13,  34  Sup.  Ct. 
Rep.  601.  In  the  first,  an  attempt  to  bring 
a  controversy  on  the  subject  here  was  dis- 
missed because  of  its  prematurity.  In  the 
other  two  cases  it  appears  that  at  the  time 
the  bill  in  this  case  was  filed,  the  complain- 
ant was  engaged  in  litigating  in  the  courta 
of  t)ie  state  of  Maryland  the  very  grounds 
of  opposition  to  the  attachments  which  were 
made  the  basis  of  the  bill  in  this  cose,  snd 
that  after  filing  such  bill  lie  continued  such 
litigation  in  the  state  courts,  and  when, 
after  a  full  consideration  of  his  grounds  of 
complaint,  both  state  and  Federal,  in  the 
court  of  last  resort  of  Maryland,  there  were 
decisions  against  him,  error  was  prosecuted 
from  this  court  because  of  the  asserted  ex- 
istence of  the  Federal  rights  which  were 
allied  in  the  bill  now  before  us.  The  rec- 
ords disclose  that  in  both  coses  motions  to 
dismiss  [33]  -for  want  of  jurisdiction  were 
sustained  by  per  curiam  opinions,  reference 
being  made  in  the  one  case  (231  U.  S.  741 ) 
to  authorities  upholding  the  doctrine  that 
no  power  to  review  exists  in  a  case  where, 
although  there  is  a  Federal  question,  the 
conclusion  of  the  court  below  rests  upon  a 
non-Federal  or  state  ground  completely  ad- 
equate to  sustain  it,  and  in  the  other  case 
(232  U.  S.  719)  the  motion  to  dismiss  was 
sustained  by  authorities  to  the  same  effect, 
and  additionally  upon  authorities  estab- 
lishing the  rule  that  a  wholly  frivolous  and 
unsubstantial  Federal  question  was  not 
adequate  to  give  jurisdiction. 

Indeed,  the  record  in  the  case  last  cited 
establishes  that  in  that  preceding  the  ap- 
pellant filed  a  pleading  in  which  lie  expressly 
set  up  the  pendency  of  the  bill  in  the  Unit- 
ed States  court  wliich  is  now  before  us,  and 
urged  the  supposed  Federal  rigbta  upon 
which  the  bill  was  rested  as  a  basis  for 
relief. 

From  these  eon  aide  rations  it  obviounly 
cfones  to  pass  that  the  supposed  constitu- 
tional questions  upon  which  our  right  to 
direct^  review  the  action  of  the  court  be- 
low can  alone  rest  have  been  already  here 
twice  decided  to  be  so  wanting  in  merit  as 
not  to  afford  ground  for  jurisdiction.  It 
is  true  that  the  cases  referred  to  involved 
the  jurisdiction  to  review  the  judgmcnta  of 
the  court  of  last  resort  of  the  state  of  Mary- 
land under  f  237  of  the  Judicisl  Code  [36 
Stat  at  L.  1100,  chap-  231-  U.  8.  Comp. 
BtaL  Supp.  IBll,  p-  287]    out  that  ditfer- 
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ene*  kfforda  no  reasan  lor  distinguidhing 
this  CAM  from  this  previoiu  coses,  since  It 
is  impoaaible  to  conceive  that  the  a«sertioD 
of  an  killed  cooBtitutional  right  which 
wts  decided  to  be  so  unsubstontiBil  and  friv- 
olous as  to  afford  no  ground  to  review  the 
action  of  the  state  court  of  Maryland  con- 
ceroing  the  attachmentB  should  yet  now  be 
held  to  be  of  sulBcieDt  merit  to  give  juris- 
diction to  directly  review  the  action  of  the 
court  below  in  refuting  to  interfere  with  the 
same  attachmentB.  Applying  the  previoua 
eoeet,  therefore,  it  plainly  follows  that  we 
have  no  jurisdiction  on  tbis  writ  of  error, 
and  therefore  [34]  our  duty  is  to  dismiss. 
Before,  however,  discharging  that  duty  with- 
out going  into  the  labyrinth  of  pleadings, 
of  motions,  of  supplementary  papers,  etc., 
etc.,  with  which  this  and  the  previous  rec- 
ords before  us  abound,  and  by  the  use  of 
which  this  case  has  l^een  taken  many  times 
to  the  court  of  last  retort  of  Maiylaad,  and 
is  here  now  for  the  fourth  time,  as  it  is  in 
the  "interest  of  the  Republic  that  litiga- 
tion should  come  to  an  end,"  we  pause  to 
say  that  considering  again  the  whole  field, 
and  weighing  every  Federal  right  asserted, 
we  see  no  ground  for  doubting  the  correct- 
ness of  the  conclusions  which  constrained  us 
to  bold  that  the  controversies  presented  in 
the  previous  cases  were  beyond  our  cogni- 
Eance.  Briefly  speaking,  it  is  to  be  observed 
that  the  error  which  in  this  and  the  pre- 
vious cases  underlies  all  the  assumptions  of 
Federal  right  srises  from  disregarding  the 
distinction  between  a  controversy  as  to 
whether  the  attachments  were  autliorized 
by  the  law  of  the  state  and  the  contention 
as  to  the  power  in  the  state  to  have  given 
authority  to  its  courts  to  issue  such  at- 
tachments. The  two  are  widely  different, 
the  one  being  concerned  with  what  state  ac- 
tion lias  been  taken  and  the  other  with 
the  power  of  the  state  to  confer  authority 
to  take  such  action.  Castillo  v.  McConnico, 
ifiS  U.  S.  an,  42  L.  ed.  622,  18  Sup.  Ct. 
Rep.  229.  As  to  the  first,  there  is  no  room 
for  controversy,  since  the  decisions  of  the 
Maryland  court  of  last  resort  have  explicit- 
ly declared  not  only  tliat  the  attachments 
were  autlioriied  by  the  state  law,  but  that 
as  the  result  of  the  authority  to  issue  them 
there  was  imposed  upon  the  state  courts  the 
duty  under  the  facts  disclosed  by  the  record 
to  exert  their  authority  to  the  full  extent 
required  to  protect  the  rights  of  the  at- 
taching creditors  by  seeing  to  it  that  the 
property  attached,  which  was  in  the  cus- 
tody of  the  couit  and  subject  to  it«  control, 
be  not  permitted  to  be  removed  or  taken  out 
of  the  reach  of  that  authority  for  the  pur- 
pose of  frustrating  the  riglits  arising  from 
the  attachments.  The  second,  the  question  of 
power  of  the  [3fi]  state  of  Maryland  to  au- ' 
S8  Ii-  ed. 


thorize  it*  eovrts  to  peiform  the  dutj  thna 
cast  upcm  them,  wonld  saeni  to  be  free  freoi 
all  possible  doubt  in  view  of  the  following 
facts:  (a|  that  the  coupon  bonds  were  in 
the  state,  depoeited  under  the  directions  of 
the  state  court  in  the  exercise  of  admittedly 
lawful  powers;  (b),  that  in  that  eituaticm 
it  was  impossible  to  remove  them  from  the 
state  without  obtaining  the  authority  of  the 
state  conrta, — an  authority  which  was  un- 
affected by  the  fact  that  the  bonds  were 
registered,  since  they  were  so  r^stered  sole- 
ly because  of  the  previous  action  of  the  atato 
court, — an  action  which  the  court  of  last 
resort  of  Maryland  decided  was  no  obstacle 
to  the  attachments  of  the  bonds,  since  the 
effect  of  the  state  law  raapowering  the  at- 
tachments wao  to  impose  upon  the  court 
the  duty  of  seeing  to  it  that  this  registry 
should  be  removed  to  the  extent  necessary 
to  protect  the  rights  of  attaching  creditors. 
And  the  force  of  these  suggestions  is  illus- 
trated by  bearing  in  mind  that  the  denial 
of  all  judicial  power  by  the  state  over  the 
bonds  by  way  of  attachment  is  asserted  by 
the  appellant  in  n  proceeding  in  which  ha 
is  the  actor,  invoking  the  e.\ertion  of  the 
state  judicial  power  for  the  purpose  of  en- 
abling him  to  obtain  possession  of  the  bonds 
And  do  away  with  the  effect  of  the  previous 
state  decree  concerning  the  deposit  and  reg- 
istry of  the  same. 
Dismissed  for  want  of  jurisdiction. 


JOHN  W.  PARROIT. 
(See  8.  C.  Beporter's  ed-  36-42.) 


Appeal  —  matters  arislnc  after  decision 

below    —   BIat«   Bt«tat«   beld    Invalid 

pending   appeal. 

A  judgment  of  a  Federal  district  court 
based  solely  upon  a  state  statute  creating 
the  cause  of  action,  which  otherwise  would 
not  exist,  will  be  reversed  by  the  Federal 
Supreme  Court  on  writ  of  error,  where,  sine* 
the  trial  of  the  case,  the  statute  has  beoi 
held  by  the  highest  state  court  to  violate 
the  Constitution. 
[Far  other  case*,  see  Appeal  and  Error,  Vllt. 

n,   In   DlKCSt   Sup.   Ct.   1B08.I 

[No.  309.] 

Argued  March  18  and  19,  1914.     Decided 
April  e,  1914. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  EasUm  District 
of  Michigan  to  review  a  judgment  in  favor 
of  plaintiff  in  a  personal-injury  action. 
Reversed. 

D,..j., Google    •" 


40-42 


SUPREME  GOUBT  OF  THE  UNITED  STATES. 


OOT.  Tbk, 


Mr.  Henry  L.  I^yater  argued  the  a 
and,   with   Mr.-  John   C.   Doniiellj,   filed   a 
brief  (or  plaintiff  in  error. 

Mr.  Silas  B.  s'pl«r  argued  the  caiue, 
and,  with  Hr.  Thomas  A.  £.  Weadock,  filed 
a  brief  for  defendant  in  error. 

Memorandum  opinion  by  direction  of 
the  court,  by  Mr.  Chief  Justice  Wblte; 

This  action,  brought  in  the  Btate  court 
to  recover  for  personal  injuries  and  otlier 
damages,  was  removed  by  the  defendant  to 
the  circuit  court  of  the  United  States  on 
the  ground  of  adverse  citiienship,  and  there 
tried,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff.  Direct  error  is  prosecuted 
to  that  court  (now  the  district  court)  be- 
cause of  the  asserted  repugnancy  of  the  fol- 
lotring  statute  of  the  state  upon  which  the 
recover  J*  was  baaed,  to  ttie  due  process 
clause  of  the  14th  Amendment: 

"The  owner  of  a  motor  vehicle  shall  be 
liable  for  any  injury  occasioned  by  the  negli- 
gent operation  by  any  person  of  such  motor 
vehicle,  whether  sncb  negligence  consists  in 
Tiolations  of  the  provision  of  a  statute  of 
this  state,  or  in  the  failure  to  observe  such 
ordinary  care  in  such  operation  as  the  rules 
of  the  common  taw  require;  but  such  owner 
■hall  not  be  so  liable  in  case  such  motor 
vehicle  shall  have  been  stolen."  [2  How. 
Anno.   Stat.    1913,   §   2498,] 

The  injuries  complained  of  were  caused  by 
the  negligence  [41]  of  a  chaufi'eur  in  oper- 
ating an  automobile  owned  by  the  defend- 
ant company,  resulting  in  a  collision  on  the 
highway  with  plaintiff's  horses  and  the  cart 
tn  which  he,  with  two  others,  was  riding. 
Although  the  driver  of  the  automobile  was 
in  the  employ  of  tlie  defendant  company  as 
a  car  tester  and  chauffeur,  he  was  not  at  the 
time  of  tlia  accident  (about  midnight)  en- 
gaged in  the  company's  business,  but  had 
taken  the  car  without  the  knowledge  or 
consent  of  the  company,  and  in  violation  of 
Ita  rules,  for  the  purpose  of  pleasure-riding 
with  his  friends.  Under  these  facts,  aside 
from  the  statute,  the  court  below  charged 
the  jurjr,  and  it  is  not  here  disputed,  that 
the  plaintiff  could  not  recover  under  the  law 
of  Michigan  for  the  injuries  suffered,  and 
hence  that  his  right  to  recover,  if  any,  was 
exclneivcly  under  the  statute. 

The  duty  of  considering  the  contcjition 
here  urged,  the  unconstitutionality  of  the 
■tatute,  is  rendered  unnecessary  by  deci- 
sions of  the  supreme  court  of  the  state  since 
the  trial  of  this  case,  in  which  the  statute 
waa  held  void  because  in  conflict  with  both 
the  state  and  the  United  States  Constitu- 
tions. Daugherty  v.  Thomas,  174  Mich.  371, 
45  L.tt.A.(N.S.)  S99,  140  N.  W.  CIS;  Barry 
V.  Metiger  Motor  Car  Co.  176  Mich.  406. 
8S8 


141  N.  W.  S29.  We  say  this  because  wUle 
It  is  undoubtedly  our  duty  to  decide  for  onr- 
selves  whether  the  statute  is  repugnant  to 
the  Constitution  of  the  United  States,  we 
must  accept  tlie  ruling  of  the  state  court  as 
to  the  repugnancy  of  the  statute  to  the  state 
Constitution.  Aa  the  effect  of  the  state  de- 
cision on  that  subject  is  to  determine  that 
ab  initio  the  statute  was  void,  and  aa  there 
was  admittedly  no  right  to  recover  in  the 
absence  of  a  valid  statute,  tbe  obvious  duty 
to   reverse    results. 

There  is  a  suggestion  in  tbe  argument 
that  prior  to  the  decisions  of  the  state  court 
to  which  we  have  referred,  which  expreaaly 
held  the  statute  to  be  unconstitutional,  there 
had  been  a  ruling  of  that  court  deciding  it 
not  to  be  repugnant  to  the  state  Constitu- 
tion. Johnson  V.  Sergeant,  I6B  Mich.  444, 
134  N.  W.  408,  2  N.  C.  C.  A.  334.  [42]  But 
it  is  to  be  observed  that  as  to  that  ruling  the 
court  in  ttie  Daugherty  Case  declared  that 
the  statement  as  to  the  constitutionality  of 
the  statute  made  in  the  Johnson  Case  was 
merely  obiter.  Even,  however,  if  this  were 
not  the  case,  we  cannot  now  treat  as  exist- 
ing a  statute  which  the  court  of  last  resort 
of  the  state  declares  cannot  bo  enforced 
compatibly  with  the  state  Constitution. 
And  as  here  there  is  no  claim  of  rights  ac- 
quired under  contract  in  the  light  of  a  set- 
tled rule  of  state  interpretation  of  a  state 
law  or  Constitution,  there  is  no  founda- 
tion whatever  for  upholding  assumed  rights 
wliich  can  alone  rest  upon  the  existence  of 
a  state  statute  when  the  state  court  of  last 
resort  has  held  there  is  no  valid  atalute  to 
sustain  them. 

Revei'aeJ. 


QEORGE  LINDSAY. 
(See  S.  C.  Reporter's  ed.  42-60.) 

Pleading  —  necessity  of  Invoking  stat> 

Die  —  emplorers'  Itablllty. 

].  A  case  which,  by  allegations  and  proof, 
is  brouglit  within  the  F^eral  Employers' 
liability  act  of  April  22,  1B08  (35  SUt. 
at  L.  63,  chap.  149,  U.  S.  Comp.  SUt.  Supp. 
1911,  p.  1322),  is  controlled  by  that  act, 
although  its  provisions  may  not  have  been 
referred  to  in  express  terms  in  the  pleadings 
or  pressed  at  tlie  trial. 
[For  other  rasex,  see   PleadinR,  II;  Bviamee, 

"■■"■-"         "-    -BOB.] 


I.  in  Ulb-en  8 


son  K.  *  Nav.  Co.  47  L.Rj1.(N.S.)  38. 

/  <  MS  V.  I 


1«13.                              GSAND  IBUNK  W.  B.  CK).  t.  LINDSAY. 

TriKi  —  refusing  r«qneM«d  Insunctlons  tained  upon  appeal  upon  a  different  tlieory, 

—  cantrlbnUirr  ne«IlKence  —  employ-  — one  which  defendftnt  waa  not  called  upon 

era'   liability  act.  to  defend, 

2    A  request  to  charge  a.  a  matter  of  law  Hatcher  t.  Northweatern  Nat  Ina.  Co.  IM 

that  a  switchman  whote  arm  waa  crushed  n   n    a    oor    loj  u-j   01.  n™  v..,l-   i    w 

between  twa  car.  nloviug  in  interat.te  com-  C- C.  A^  m,  IW  Frf   23;  New  York,  I.  K. 

merce   could  not   recover   from -the   carrier  »  W.  R.  Co.  v.  Eatill,  147  U.  B.  692,  37  L. 

If  be  ga*e  the  "come  ahead"  Bignal  aa  he  e^.  292,  13  Sup.  «.  Hep.   444;   San  Juan 

entered  between  the  cara  to  examine  the  Light  A  Tranait  Co.  v.  Uequena,  224  U.  S. 

defective   coupling   mechaniem    ia    proper);  97,   59  L.   ed.   083,   32   Sup.  Ct.   Rep.   399; 

refuaed  aa  incompatible  with  the  proviaioni  Vazoo   A   M.   Vallej   R.   Co.  t.   Greenwood 

of  the  employera'  iiftbilitj  act  of  April  22,  Grocery  Co.  227  U.  8.  1,  3,  67  L.  ed.  389, 

1908.  establishing  the  rule  of   comparative  391^  33  gup.  ct.  Rep.  213;  St.  Louia   I.  M. 

'[pfr'^oXr  c,«.,  «e  TrUI.  VII.  6.  la  Dl.e.t  *  S.  R.  Co.  r.  He..«ly   228  U.  S.  702.  57 

Sup.  Ct.  i»08-i  L.  ed.  1031,  33  Sup.  Ct.  Hep.  703. 

Master  and  servant  —  conlrlbniorx  neg-  It  is  the  dut7  of  the  court,  upon  proper 

lts«nc«  —  einploycra'   llubtlltr  ■«■  request,   to  give  the   jury   a   atatement  o( 

3,  The     contributory     negligence     of     a  any  distinct  doctrine  or  prxjpoaition  which 

awitchman  whw«  arm  waa  crushed  between  j^  (,;,,     ^j  =„,(,    applicable  to  the  iaauea 

two   cars    moving    in    interstate    commerce  ,„         ■__:_4.     1     f.f.„„  „i  .k»  ...» 

while  l.e  was  examining  the  detective  coup-  "^  "  T?^'^^  P''*f„.°'  *''%f?fv    . 

Jing  mechaniem  which  had  several  times  r^  ^'"'«  *  0.  R.  Co.  v.  Wilson,  22  C.  C.  A. 

fused  to  work  automatically  by  Impact,  aa  ^01,  40  V.  S.  App.  214,  70  Fed.  127. 

required    by   the   Federal   aaCety    appliance  II  it  be  eonaidered,  as  held  by  the  court 

act,  does  not  operate  even  to  diminish  hia  of  appeals,  that  plaintiff's  act  in  giving  the 

recovery,  in  view  of  the  proviso  to  the  em-  signal   was   contributory   negligence   alone, 

ployera^  liability  act  of  April  22,  1008,  g  3,  gtill  contributory  negligence  Is  a  complete 

esUbliBhing  the  rule  of  comparative  neBH-  defense  to  the  action  under  the  safety  ap- 

ence,  that     no  aueh  employee  who  may  be  „•.  „„_  _j 

jured  or  killed  shall  be  held  to  have  leen  P"'"""  ''T,   .   „.    *  o   „   1,   m  99ft  11   <i 

guilty   of   contributory   negligence   in      anv  Delk  ».  St.  Louia  4  8.  F.  R.  Co.  220  U.  S. 

^se  where  the  violation   by   such  common  680,  6S  L.  ed.  500,  31  Sup.  Ct.  Rep.  017; 

carrier  of  any  atatute  enacted  lor  the  aafe-  Schlemmer  v.  Buffalo,  R.  A  P.  H,  Co.  220 

ty  of  employeea  contributed  to  the  injury  U.  8.  690,  6S  L.  ed.  690,  31  Sup.  Ct.  Rep. 

or  death  of  such  employee,"  601. 

"b.'lf  m^jri'.rcfmsT''  '"'"'■  "■  Sig..!.  TO.  8l.m  by  tb.  ptotaUlT  .sd 
obeyed  ity  the  engineer,  and  the  cars  were 

[No.  425.]  moved  under  plaintiff's  orders.    If  the  plain- 
tiff gave  the  "come  ahead"  aignal  and  then 

Argued  and  submitted  February  27,  1914.  went   between  the    cars,  whether   for  the 

Decided  April  6,   1B14.  purpose  of  adjusting  the  coupler  or  crossing 
to  the  other  aide  of  the  track,  or  if  he  gave 

JN   ERROR  to  the  United   States  Circuit  the  "come   ahead"   signal  for  any   purpuaa 

Court  of  Appeals  for  the  Seventh  Circuit  ^nd  then  went  between  the  eara,  hia  act  waa 

to  review  a  judgment  which  affirmed  a  judg-  the  sole   and   moving  cause  of  hia   injury, 

ment  of  the  Circuit  Court  for  the  Northern  Clearly  the  engineer  was  not  guilty  of  any 

District  of  Illinois  in  favor  of  plaintiff  In  negligmee  in  obeying  plaintiff's  signal.    The 

a    peraonal-injury    action    brought    by    an  moving  and  proximate  cauae  was  therefore 

ompiojee  against  a  carrier.     AfHrmed.  plainlirs  own  act. 

See  same  case  below,  120  C.  C.  A.  100,  201  Thornton,    Federal    Employers'   Liability 
Fed.  838.  4  g^£^  Appliance  Acta,  p.  104.  |  72a, 
The  facts  are  stated  in  the  opinion.  jj  ;,  ^ot  necessary  that  the  proximate 
Mr.  George  W.  Kreizlncfsr,  Jr.,  argued  ««•«  »>'  »"  injury  be  necessarily  a  negligent 
the  cauae  and  filed  a  brief  (or  plaintiff  In  wt.      Any    act   or   omiaslon   which   It   the 
error:  direct  cauae  of  an  injury,  or  tlie  laat  con- 
Plain  error  waa  committed  by  the  lower  acioue  agent  in  producing  it,  ia  the  proxi- 
courts  within  the  meaning  of  tlie  rulings  of  mate  cause  thereof. 

this  court  in  Chicago  Junction  R.  Co.  v.  Atchison,  T.  ft  8.  F.  R.  Co.  v.  Calhoun, 

King,  222  U.  S.  222,  60  L.  ed.  173,  32  Sup.  213  U.  S.  1,  63  L.  ed.  071,  29  Sup.  Ct.  Rep. 

Ct.  Rep.  79;  Chicago.  R.  I.  fc  P.  E.  Co.  v.  321;   Cincinnati,  N.  0.  k  T.  P.  R.  Co.  t. 

Brown,  220  U.  S.  317,  37   L.  ed.   1204,  33  Mealer,  1  C.  C.  A.  033.  0  U.  8.  App.  80,  60 

Sup.  Ct.  Rep.  840,  3  N.  C.  C.  A.  820.  Fed.   726;   Miner  v.   McNamara,   81   Conn. 
The  judgment  againat  defendant,  having  I  000,    21    L.R.A.(N.S.)    477,    72    Atl.    138; 

been   obtained   upon   the   trial   by   plaintiff  Scheffer  v.  Waahington  City,  V.  H.  ft  U.  S. 

npoo  the  theory  of  a  violation  by  defendant  R.  Co.  106  U.  8.  249,  20  L.  ed.  1070;  Union 
of  the  safety  appliance  act,  cannot  be  sua- 1  P.  B.  Co.  t.  CaUa^Juu,  0  C.  &  A.  205,  12 

'"-"■  L,,,.K,.,Googlc  •" 
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V.  B.  App.  541,  S8  Fed.  988;  Cooley,  Torts, 
Sd  ed.  99. 

It  will  be  noted  tluit  the  plaintiff  wu  in- 
jured, not  bj  negligence  in  whole  or  in 
l«Ltt  of  defendant's  officen,  agente,  or  em- 
ployees, but,  OB  he  contenda,  bf  reason  of  a 
defect  in  the  automatic  coupling  apparatus 
of  one  of  its  cars.  Thia  distinction  naa  lost 
sight  of  by  the  court  of  appeals  in  ite  opin- 
ion in  this  case,  and  ve  think  in  this  re- 
spect error  was  committed  by  the  court  of 

Chicago  A  R.  I.  R.  Co.  t.  McKean,  40  111. 
829;  Indianapolis  A  St.  L.  R.  Co.  t.  Black- 
man,  63  111.  117;  Caswell  T.  Worth,  S  El.  A 
BL  849,  2S  L.  J.  Q.  B.  N.  S.  121,  2  Jur. 
N.  S.  lie,  4  Week.  Rep.  231. 

Hie  court  erred  in  refusing  the  instruc- 
tion requested  by  defendant  aa  to  the 
weight  to  be  attributed  to  the  teetimony  of 
the  car  inspector. 

Norfolk  A  W.  R.  Co.  t.  Linitod  States, 
101  C.  C.  A.  249,  177  Fed.  630. 

Mr.  James  O,  UcShane  submitted  the 
cause  for  defendant  in  error: 

The  first  count  ii  clearly  based  upon  botli 
the  safety  appliance  act  and  the  Federal  em- 
ployers' liability  act, 

Chicago,  R.  I.  k  P.  B.  Co.  v.  Brown,  107 
C.  C.  A.  301,  185  Fed.  60,  220  U.  S.  317,  67 
L.  ed.  1204,  33  Sup.  Ct.  Rep.  840,  3  N.  C. 
C.  A.  826;  Johnson  y.  Greet  Northern  E. 
Co.  102  C.  C.  A.  89,  178  Fed.  643. 

The  safety  appliance  act  merely  prescribea 
the  carrier's  duty,  and  it  is  settled  that  the 
breach  of  such  duty  is  negligence  per  n. 

Schlemmer  t.  Buffalo,  B.  &  P.  R.  Co.  SOS 
U.  8.  14,  61  Ii.  ed.  887,  27  Sup.  Ct.  Bep. 
407. 

The  allegations  that  plaintilf  was  in  the 
nercise  of  ordinary  care  were  inserted  so  as 
to  make  the  counts  good  in  the  event  that 
the  employers'  liability  act  should  be  de- 
clared invalid,  but  since  the  act  lias  been 
sustained  these  allegations  may  be  treated 
aa  surplusage. 

Lucas  V.  Peoria  A  E,  R.  Co.  171  III.  App. 
1;  Carterville  Coal  Co.  v.  Abbott,  181  III, 
496,  66  N.  E.  131,  7  Am.  Neg.  Sep.  40, 

What  is  the  proximate  cause  of  an  injury 
is  ordinarily  a  question  for  the  jury.  It  is 
not  a  question  of  science  or  of  legal  knowl- 
edge. It  ia  to  be  determined  as  a  fact,  in 
Tiew  of  the  circumstances  of  tact  attending 
it 

Milwaukee  A  St.  P.  R.  Co.  t.  Kellogg,  04 
U.  8.  460,  24  L.  ed.  2S6. 

It  ia  evident  that,  as  plaintiSTH  contribu- 
tory negligence  would  not  defeat  recovery, 
defendant  is  seeking  to  defeat  plaintiff's  ac- 
tion merely  by  referring  to  his  alleged  con- 
duct by  another  name.  This  it  cannot  do. 
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Schlemmer  v.  Buffalo,  R.  A  P,  R.  Co.  805 
n.  S.  1,  61  L.  ed.  081,  27  Sup.  Ct  Rep.  407; 
Chicago  Junction  R.  Co.  v.  King,  04  C.  C.  A. 
667,  180  Fed.  372;  Southern  P.  R.  Co.  v. 
AUen,  4S  Tex.  Civ.  App.  OS,  106  S.  W.  441. 

In  cases  like  this,  where  a  statute  relievea 
the  injured  servant  from  the  charge  of  con- 
tributory negligence,  his  conduct,  so  far  aa 
the  question  of  proximate  cause  is  con- 
cerned, is  treated  the  same  as  the  coaduct 
of  a  stranger. 

Brunn worth  v.  Kerens -Donnewald  Coal 
Co.  260  111.  215,  13  N.  E.  178;  Freeman  v. 
Swan,  —  Tex.  Civ.  App,  — ,  143  S.  W.  724. 

The  intervening  act  of  an  employee  in 
going  between  the  cars  to  operate  defective 
couplers  is  hut  a  result  or  consequence  of  the 
detective  condition  of  the  couplers,  and  it  is 
such  a  result  or  consequence  as  the  carrier 
might  reasonably  anticipate  would  follow 
from  the  use  of  defective  or  inoperative 
couplers,  and  hence  such  conduct  upon  the 
part  of  the  employee  does  not  break  the 
causal  connection  between  the  defective  and 
inoperative  condition  of  the  coupler  and  his 

Illinois  C.  R.  Co.  v.  Siler,  229  III.  390,  16 
LJt.A.(N.S.)  819,  82  N.  E.  362,  11  Ann. 
Cas.  36S. 

A  trial  court  is  not  bound  to  submit  any 
question  to  the  jury,  if,  notwithstanding  the 
verdict,  it  would  be  compelled  to  set  aside 
the  flnding,  as  not  being  supported  by  sub- 
stantial evidence. 

Chicago  G.  W.  R.  Co.  v.  Price,  38  C.  C.  A. 
243,  97  Fed.  423. 

The  great  preponderance,  if  not  all,  of  the 
evidence,  showed  that  defendant  »a»  guilty 
of  a  violation  oE  the  safety  appliance  act; 
and  the  clear  preponderance,  it  not  all.  of 
the  evidence,  showed  that  plaintilf  did  not 
give  the  "come  ahead"  signal,  which  wan 
the  only  conduct  upon  bis  part  complaineil 
of;  and  in  view  of  the  eviilence,  and  of  the 
jury's  general  verdict  and  special  findings, 
it  is  practically  certain  that  the  modilica- 
tion  ol  the  requested  instruction  did  not 
affect  the  result,  and  that  therefore  the  ft- 
ror,  if  any,  was  harmless.  Judgments  should 
not  be  reversed  for  alleged  errors  of  this 
kind. 

United  SUtea  Smelting  Co.  v.  Parry.  02 
C.  C.  A.  165,  166  Fed.  407;  Press  Pub.  Co. 
V.  Monteith,  103  C.  C.  A.  608,  180  Fed.  366. 

It  was  a  question  for  the  jury  to  deter- 
mine as  to  whether  negative  evidence  was 
entitled  to  the  same  consideration  as  poai- 
live  testimony,  and  it  was  not  the  right  or 
duty  of  the  court  to  so  declare  aa  a  matter 
of  law. 

Atchison,  T.  A  S.  F.  R.  Co.  v.  Feehan,  149 
UL  218,  36  N.  G.  1036. 
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Mr.  Chief  Justin  White  delivered  the 
trillion  of  the  court: 

The  right  of  the  plaintiff,  who  is  defend- 
ant  in  error  here,  to  recover  for  &n  Alleged 
personal  injury,  waa  stated  In  two  counts. 
In  both,  the  wrong  was  alleged  to  hs*e  ~ 
•ccaaioned  bf  the  negligence  of  the  rmilwa; 
company,  while  it  was  engsged  in  cftrrying 
on  interstate  commerce,  end  while  the  plain- 
tUr  WM  employed  aby  it  in  auch  commerce. 
In  the  firat  count,  however,  the  act  of  Con- 
greaa  linown  aa  the  safety  appliance  act  [27 
Stat,  at  L.  631,  chap.  190,  U.  S.  Comp.  Stat. 
1901,  p.  3174]  was  expresaly  declared  on. 
For  the  purpoaea  of  the  writ  of  error  which 
was  prosecuted  by  the  railroad  company 
from  the  circuit  court  Qf  appeala,  numero 
usignmenta  of  error  were  made  ^d  we 
all  diapoaed  of  by  the  court  in  a  full  opi 
ion.  120  C.  C.  A.  106,  201  Fed.  836. 
view  of  the  complcNion  of  the  caae  as  here 
presented  we  need  addrcsa  ourselves  to  only 
one  of  auch  aaiignmenta,  and  to  state  the 
facts  only  so  far  as  essential  to  its  con- 
•idcration. 

The  proof  showed  tliat  tho  plaintiff  was 
one  of  a  crew  working  a  switch  engine,  and 
that  in  a  yard  near  Chicago  such  engine, 
(«upled  tvitii  four  loaded  freight  cars,  mov- 
lag  [45]  in  interstate  commerce,  were  held 
in  order  to  make  a  coupling  with  a  number 
of  other  loaded  freight  cars  moving  in  inter- 
state commerce,  to  the  end  that  an  inter- 
state train  tiound  eastward  might  be  made 
up  end  depart.  When  by  impact  it  was 
attempted  to  make  the  coupling,  the  cara 
failed  to  couple  automatically,  and  after 
several  efforts  to  cause  them  to  do  ao,  the 
plaintiff  as  switchman  walked  along  beside 
the  end  of  the  car  as  it  approached  again 
the  point  of  coupling,  signaled  to  the  engi- 
neer to  stand  fast,  and  entered  between  thu 
ears  for  the  purpose  of  ascertaining  and 
remedying  if  poaaible  the  cauae  of  the 
trouble.  While  between  the  cnra  and  en- 
gaged in  handling  the  coupler,  the  cara  were 
puabcd  up  and  he  was  caught  and  his  arm 
crushed.  There  was  some  proof  tending  to 
show  that  the  switchman  atepped  in  before 
the  moving  cara  had  entirely  stopped,  and 
some  that  he  gave  a  aignal  to  coroc  ahead 
as  he  stepped  in;  but  there  waa  evidence 
tending  to  show  to  the  contrary,  and  to  sup- 
port the  inference  that  the  act  of  the  engi- 
neer in  moving  up  was  the  result  of  a 
■ignal  with  a  lantern,  for  It  was  dark,  mis- 
takenly given  bj  some  other  employes  in 
the  vicinity,  or  a  mistake  of  the  engineer  in 
Btiacouceiving  the  movement  of  a  lantern  in 
the  handa  of  some  of  those  who  were  stand- 
Itig  around.  There  was  evidence  tending 
to  show  that  the  coupler  had  been  inspected 
shortly   before   the   accident   and   no   defect 
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by  the  inspector,  but  it  waa 
shown  without  dispute  that  It  was  detectiTO 
at  the  time  of  the  Becident,  and  would  not 
couple  automatically  because  of  a  bent  pin. 

Among  the  errors  assigned  In  the  court 
below  waa  the  refusal  of  the  trial  court  to 
give  aa  instruction  relating  to  the  action 
of  the  switchman  In  entering  between  the 
cara  and  his  supposed  giving  of  the  come- 
ahead  signal.  This  instruction,  while  leav- 
ing to  the  jury  the  determination  of  whether 
the  switchman,  in  going  between  the  cars 
to  examine  the  cou{)ling  mechanism,  gave  a 
come-ahead  signal,  [46]  nevertheless  aaleed 
the  court  to  Instnict  as  a  matter  of  law  that 
if  he  had  done  so,  hia  act  was  the  proximate 
cause  of  his  injury,  and  therefore  he  could 
not  recover.  Instead  of  giving  tbia  inatruc- 
tion  the  court  modified  it  by  leaving  It  to 
the  jury  to  determine  whether,  under  all  the 
circumstancee,  the  action  of  the  switchman 
had  been  reasonably  careful.  The  court,  in 
ita  general  charge  on  this  subject,  said: 

"If,  after  he  started  to  go  between  the 
cars,  he  has  done  something  which  was  care- 
lesely  done,  or  which  you  can  say  from  a 
preponderance  of  the  evidence  contributed 
approximately  to  the  accident,  tbi^n  he  can- 
not recover.  ...  If  there  be  contribu- 
tory negligence  at  all,  it  depends  not  upon 
hia  aasuming  the  riak  under  the  circum- 
atancea  in  evidence  in  thia  case,  but  upon 
the  care  with  which  he  acted  while  in  the 
performance  of  the  work  which  he  assumed. 

"You  are  further  instructed  that  if  you 
believe  from  the  preponderance  of  the  evi- 
dence that  the  plaintiff  gave  a  'come-ahead' 
signal  to  the  switchman  or  engineer, — one 
or  both, — and  after  that  went  between  the 
cars  and  was  injured,  then  you  have  a  right 
to  consider  whether  the  giving  of  the  'come- 
ahead'  signal  by  the  plaintiff  was  the  proxi- 
mate cause  of  the  injury  as  distinguished 
from  the  condition  of  the  coupler,  and  il 
you  find  that,  under  the  circumstances,  the 
'come-ahead'  signal  was  the  proximate  cause 
of  the  injury,  then  your  verdict  must  be  for 
the  defendant. 

"You  are  also  instructed  that  where  there 
is  a  safe  and  a  dangerous  way  of  doing  an 
act,  and  the  servant  uses  a  dangerous  way 
and  is  injured  thereby,  he  b  charged  with 
negligence   on   his   part   and   may    not    re- 

The  court  below  disposed  of  the  refusal 
o[  the  trial  conrt  to  charge  as  a  matter  of 
law  that  there  waa  no  right  to  recover  if 
the  proof  showed  that  the  switchman  had 
given  the  "come-ahead"  signal,  upon  the 
ground  that  there  [47]  was  no  foundation 
for  giving  it,  aa  there  was  no  evidence  what- 
ever tending  to  show  that  such  signal  was 
sivea  by  tha  nrttchman.  A  petition  for 
,  -  I        Sil 
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rehearing  nas,  howcTer,  granted,  and  after 
a  Tesrguinent,  the  particular  objection  con- 
cerning the  cliarge  referred  to,  aa  well  ma 
other  matters,  nai  diapoaed  of  in  an  addi- 
tional opinion.  Aa  to  the  charge  referred 
to,  the  court  beld  that  a  mistake  bad  been 
eoininitted  in  the  first  opinion  in  sajing 
that  tliere  waa  not  any  evidence  tending  to 
■how  that  the  switchman  bad  gifen  thi 
"come-ahead"  signal  as  he  entered,  and 
therefore  the  ground  upon  which  the  preyi- 
oua  ruling  had  been  baaed  was  inadequate. 
It  waa  nevertheless  held  that  the  ruling  as 
previoualy  made  was  right,  because  the 
quest  to  charge  aa  a  matter  of  law  that 
the  plaintiff  was  not  entitled  to  recover  if 
it  was  found  that  he  bad  given  the  "come 
ahead"  aignal  as  lie  entered  to  examine  thi 
mechaniam  was  incompatible  with  the  rule 
of  comparative  negligence  establialied  by 
the  employers'  liabitity  act.  [33  Stat. 
I.,  se,  chap.  140.  U.  S.  Comp.  SUt.  Supp. 
911,  p.  1322],     On  thia  subject  the 

"If,  under  the  employers'  liability  act, 
plaintiff's  negligence,  contributing  with  de' 
fendant's  negligence  to  the  production  of 
the  injury,  does  not  defeat  the  cause  of  ac- 
tion, but  only  lessens  the  damages,  and  if 
the  cause  of  action  is  establislied  by  show- 
ing that  the  injury  resulted  'in  whole  or  iu 
part'  from  defendant's  negligence,  the  stat- 
ute would  be  nullified  by  calling  plaintiff's 
act  the  proximate  cause  and  then  defeat- 
ing him,  when  he  could  not  be  defeated  by 
calling  hia  act  contributory  negligence.  For 
his  act  was  the  same  act,  by  whatever  name 
it  be  called.  It  is  only  when  plaintiff's  act 
is  the  sole  cause — when  defendant'a  act  ii! 
no  part  of  the  causation — that  defendant  is 
free  from  liability  under  tlie  act." 

As  in  the  argument  at  bar  reliance  is 
solely  placed,  except  in  one  particular,  upon 
error  wliieh  is  asaumed  to  have  arisen  from 
the  refusal  of  the  trial  court  to  give  the 
charge  previously  referred  to,  and  the  judg- 
nent  of  the  court  [48]  below  in  approving 
thia  action  of  the  trial  court  upon  the  theory 
that  it  was  right  in  view  of  the  proviaiooa 
of  the  employers'  liability  act,  we  come  to 
consider  this  subject. 

(a)  In  the  trial  court  it  ia  tnaisted  the 
operation  and  effect  of  the  employers'  lia- 
bility act  upon  the  rights  of  the  parties  waa 
not  involved  because  that  act  was  not  in 
express  terms  referred  to  in  the  pleadings 
«T  pressed  at  the  trial,  and  waa  hence  not 
conaidered  by  the  court  in  acting  upon  the 
requested  charge,  and  therefore,  it  is  urged, 
it  was  error  in  the  reviewing  court  to  test  | 
«4I 


Oct.  Tbu, 

of  the  ruling  of  the  trial 
court  by  the  provisions  of  the  employera' 
liability  act  instead  of  confining  the  aubj«et 
exolusively  to  the  safety  appliance  law  and 
the  rules  of  the  common  law  governing  nq[- 
ligence.  But  the  want  of  foundation  for 
this  contention  becomes  apparent  when  it 
ia  considered  that  in  the  complaint  it  was 
expressly  alleged  and  in  the  proof  it  waa 
clearly  established  that  the  injury  com- 
plained of  was  suffered  in  the  course  of  the 
operation  of  interstate  commerce,  thua 
bringing  the  case  within  the  employers' 
liability  act.  It  is  true  that  to  avoid  the 
irresiatible  consequences  arising  from  tbla 
situation  it  is  insisted  in  argument  that  aa 
no  express  claim  was  made  under  the  em- 
ployers' liability  act,  therefore  there  waa  no 
right  in  the  plaintiff  to  avail  of  the  beneflU 
of  its  provisions,  or  in  the  court  to  apply 
them  to  the  case  before  it.  But  thia  simply 
amounts  to  saying  that  the  employers'  lia- 
bility act  may  not  be  applied  to  a  situa- 
tion which  is  within  its  proviaions  unless 
in  express  terma  the  provisiona  of  the  act 
be  formally  invoked.  Aside  from  its  mani- 
fest unsound neas,  considered  as  an  original 
proposition,  the  contention  is  not  open,  aa  it 
was  expressly  foreclosed  in  Onboard  Air 
Line  R.  Co.  v.  Duvall,  225  U.  S,  477,  483, 
68  L.  ed.  117],  1174,  32  Sup.  Ct.  Rep.  700. 

(b)  Coming  to  consider  the  proposition 
that  although  the  case  be  governed  by  the 
employers'  liability  act  error  [4B1  was  nev- 
ertheless committed  io  sustaining  the  action 
of  the  trial  court  in  refusing  to  give  the  re- 
quested instruction,  we  think  that  even  il, 
for  the  sake  of  the  argument,  it  be  aa- 
Bumed  that  the  proof  brought  the  case  with- 
in the  principle  of  comparative  negligence 
established  by  the  employers'  liability  act, 
the  correctness  of  the  ruling  of  the  court 
ly  made  manifest  by  the  rea- 
soning given  by  the  court  tor  ita  conclu- 
sion. But  having  regard  to  the  state  of 
the  proof  as  to  the  defect  in  the  coupling 
mechani'im,  its  failure  to  automatically 
work  by  impact  after  several  efforts  to  bring 
about  that  result,  all  of  which  preceded  the 
act  of  the  switchman  in  going  between  the 
most  favorable  to  the  rail- 
road, the  case  waa  one  of  concurring  negli- 
gence; that  ia,  waa  one  where  the  injury 
iplained  of  was  caused  both  by  the  fail- 
of  the  railway  company  to  comply  with 
the  safety  appliance  act  and  by  the  con- 
ibuting  negligence  of  the  switchman  In 
going  between  the  cars.  Under  this  condi- 
tion of  things  it  is  manifest  that  the  charge 
of  the  court  wai  greatly  more  favorable  to 
SSS  U.  R- 
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the  defendaot  company  thmn  was  authorlicd 
bf  the  itatnte  (or  the  following  rew 
AKbough  by  the  3d  section  of  the  emploren' 
lUbility  act  a  recovery  it  not  prevented 
k  cue  of  contributory  negligence,  since  the 
atatute  tubetituUB  for  it  a  ayatein  of 
paratlve  negligence,  whereby  the  damage* 
are  to  t>e  diminished  in  the  proportion  which 
hia  negligence  bears  to  the  combined  negli 
gence  of  himself  and  the  carrier, — in  other 
words,  the  carrier  is  to  be  exonerated  flORl 
«  proportional  part  of  the  damages  cor' 
responding  to  the  amount  of  negligence  at- 
tributable to  the  employee  (Norfolk  &,  W. 
R.  Co.  y.  Earnest,  229  U.  B.  114,  122,  S7 
I,,  ed.  101)6,  1101,  33  Sup.  Ct.  Rep.  S64),— 
neverthcleBs,  under  the  terms  of  a  proviso 
to  the  section,  contributory  negligence  oi 
the  part  of  the  employee  docs  not  operati 
•ven  to  diminish  the  recovery  where  the 
Injury  has  been  occasioned  in  part  by 
the  failure  of  the  carrier  to  comply  with  the 
exactions  of  an  act  of  Congress  [50]  enacted 
to  promote  the  safety  of  employees.  In  that 
contingeney  the  statute  abolishes  the  defense 
of  contributory  negligence,  not  only  as  a  b 
to  recovery,  but  for  all  purposes.    The  pi 

"Provided,  That  no  such  employee  who 
may  be  injured  or  killed  shall  be  held  to 
have  been  guilty  of  contributory  negligence 
in  any  case  where  the  violation  by  such 
common  carrier  of  any  statute  enacted  for 
the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee." 

The  only  other  objection  prcMcd  in  the 
argument  st  bar  concerns  an  instruction 
asked  and  refused  by  the  trial  court  with 
reference  to  the  weight  to  ba  attributed 
the  testimony  of  a  car  inspector  who 
apected  the  coupler  in  question  before  the 
accident.  The  subject  of  this  asserted  t 
was  evidently  carefully  considered  by  the 
trial  court  and  was  adversely  disposed  of 
by  the  court  below,  both  in  its  original 
in  the  opinion  on  the  rehearing.  Under 
these  ci  re  11  ID  stances,  without  going  into  de- 
tail, in  view  of  the  doctrine  to  be  applied 
to  cases  of  this  character  as  announced  in 
Chicago  Junction  R.  Co.  v.  King,  222  U.  5. 
E22,  60  L.  ed.  173,  32  Sup.  Ot.  Rep.  T9; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Brown,  229 
U.  S.  317,  57  L.  ed.  1204,  33  Sup.  Ct.  Sep. 
S40,  3  N.  C.  C,  A.  S26,  we  are  ot  the  opin- 
ion that  wc  need  do  no  more  than  say  that 
after  a  careful  examination  of  the  subject, 
we  are  of  the  opinion  that  no  reversible 
error  was  committed  by  the  court  below, 
and  its  judgment  is  therefore  alBrmed. 

Afflrmed. 
SB  Ij.  ed. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

(See  S.  C.  Reporter's  ed.  61-59.) 
Statea  —  relation   to  Fednral  cavern- 
ment  —  crlmlnnl  prosecution  —  sec- 
ond  offenders  —  President's   pardon 
of  prior  conviction. 
No    rights    under   the    Federal   Constitu- 
tion  arc   ihfringed  by   the  provision  of  N. 
Y.   Penal   Law    (Consol.   Laws,   chap.   40), 
9   1941,  under   which  a  person   committing 
a  crime  against  the  laws  of  that  state  may 
be   punished   as   a   second   offender   because 
of  a  prior  conviction  of  an  offense  sgainst 
the   United  States,  notwithstanding  a  par- 
don grantet^  bv  the  President  of  the  United 
States  after  the  convict  had  completed  his 
terra    ot    imprisonment    under    such    prior 
conviction. 

[For   other  esses,   see   States,   IV.   k.  In   Di- 
gest Sup.  Ct.  190H.I 

[No.  679.] 


The  authorities  are  in  conflict  U  to  the 
effect  ot  a  pardon  upon  the  liability  of  the 
defendant  to  suffer  an  enhanced  penal^ 
for  a  subsequent  crime. 

In-  a  Pennsylvania  case  an  application  by 
the  district  attorney  for  tbe  imposition  of 
double  the  ordinary  punishment  because 
of  prior  conviction  was  withdrawn  because 
ot  the  fact  that  tbe  governor  had  pardoned 
the  defendant  for  his  first  offense,  whereup- 
on the  court  said:  "Upon  reflection  I  do 
not  feel  disposed  to  sentence  the  prisoner  aa 
for  a  second  oHense.  It  is  at  least  question- 
able whether  it  could  be  done  legally,  In 
view  of  the  pardon.  Without,  however,  de- 
ciding this  point,  it  is  aufficient  to  say  that 
it  would  seem  to  be  a  harsh  administration 
of  the  law  to  visit  the  prisoner  with  any 
of  the  consequences  ot  an  ollense  for  which 
he  has  received  a  full  and  tree  pardon  from 
the  governor."  Com,  v.  Morrow,  9  Phila. 
-"3. 

In  Virginia  it  is  expressly  decided  that 
pardon  of  th«  first  offense  takes  sway  the 
right  to  inflict  additional  punishment  for  a 
second  olTense  under  Va.  Code  1803,  chap. 
105,  §  26,  providing  that  a  convict  sentenced 
to  the  penitentiary  shall  have  five  years 
added  to  his  term  if  it  is  proved  tliat  he  has 
t>efore  been  sentenced  in  the  United  States 
to  a  like  punishment.  Edwsrds  v.  Com.  78 
Va.  39,  49  Am.  Rep.  377,  4  Am.  Crim.  Rep. 
460.  The  court  says  pardon  relieved  the 
defendant  not  only  "of  the  punishment  an- 
nexed to  the  offense  for  which  he  had  been 
convicted,  but  of  all  penalties  and  conse- 
quences except  political  disabilities  grow- 
ing out  of  his  conviction  and  sentence.  One 
of  those  consequences  was  the  liability  to 
which  It  subjected  him  to  receive  the  addi- 
•4* 
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JK  EBROE  to  the  Court  of  General  Ses- 
iioQB  of  the  Puce  in  and  for  the  Countj 
of  New  York  in  tlie  St«te  of  New  York,  to 
review  k  judgment  entered  puniu&nt  to  the 
mandate  of  tlie  Court  of  Appeals  of  thai 
state,  which  had  affirmed  ft  judgment  of  the 
Appellate  Divition  of  the  Supreme  Court, 
First  Department,  afGrming  a  conviction  in 
the  Court  of  Qeneral  Seasiona  of  the  crime 
of  forgerj  in  the  gecond  degree  as  a  second 
ofTenae.     Affirmed. 

See  same  case  below  in  Appellate  Division, 
1G4  App.  Div.  481,  130  N.  Y.  Supp.  309 1  in 
Court  of  Appeals,  208  N.  Y.  647,  101  N.  E. 
1114. 

The  facte  are  stated  ia  the  opinion. 


Mr.  Almntta  C.  Tandlver  argued  tlie 
cause,  and,  with  Messrs .  George  Qordon 
Battle,  John  Caldwell  Myers,  James  £. 
Brande,  Joseph  Weber,  and  J.  Joseph  Lilly, 
filed  a  brief  for  plaintiff  in  error: 

When  the  President  of  the  United  States, 
acting  pursuant  to  the  authority  conferred 
upon  him  by  the  CooBtitution,  grants  a  full 
pardon  for  an  offenae  against  the  United 
States,  tbe  effect  of  the  pardon  ia  to  blot 
out  of  existence  the  guilt  of  the  offender,  so 
that,  in  the  eye  of  the  law,  he  i«  aa  innocent 
as  if  he  had  never  committed   the  offense. 

Ex  parte  Garland,  i  Wall.  330,  18  L.  ed. 


r  by 
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The  pardon  of  the  plaintiff  i 


tional  punishment  prescribed  b}  the  statute 
in  case  he  should  be  afterwards  sentenced 
to  the  penitentiary  in  this  state.  And  tliat 
additions!  punishment  has  been  imposed  in 
this  case,  not  by  reason  of  the  sentence  for 
the  second  offenae  alone,  but  in  consequence 
of  that  sentence  and  the  sentence  in  the 
former  case.  Both  causes  must  exist  to- 
gether to  produce  the  effect  contemplated 
by  the  statute;  in  tbe  absence  of  either,  no 
case  is  made  for  the  imposition  of  the  add! 


tentplation,  blotted  out,  and  its 
quences  removed  by  the  pardon  of  the  gov- 
ernor, it  muat  be  regard«l  tor  the  purposes 
of  this  case  as  though  it  bed  never  been 
committed." 

If  imprisonment  for  a  felony  is  termi- 
nated by  an  unconditional  pardon,  it  is  not 
to  be  regarded  aa  one  of  the  two  former  im- 
prisonmenta  for  felony  required  by  g  738B- 
11,  2  Bates'a  Anno.  Stat,  to  place  the  ac- 
cused in  the  category  of  habitual  criminals. 
Bute  V.  Martin,  GO  Ohio  St.  212,  43  L.R^. 
H.  ao  Am.  St.  Rep.  702,  52  N.  E.  18S.  And 
to  the  same  general  effect  waa  the  deciaion 
in  SUte  v.  Anderson,  7  Ohio  N.  P.  502,  6 
Ohio  8.  ft  C.  P.  Dec.  S48. 

On  the  other  hand,  it  ia  the  settled  rule 
in  Kentucky  that  a  pardon  of  a  convict  does 
not  relieve  him  from  liability  for  the  en- 
hanced punishment  provided  for  by  statute 
for  subsequent  crimes.  Mount  v.  Com.  2 
Duv.  84;  Stewart  v.  Com.  2  Ky.  L.  Kep. 
386;  Eerndon  v.  Com.  105  Ky.  167,  8S  Am. 
St  Rep.  303,  48  S.  W.  9B9. 

The  court  in  Mount  v.  Com.  supra,  says: 
"The  pardon  relieved  the  convict  of  the 
entire  penalty  incurred  by  the  offense  par- 
doned, and  nothing  else  or  more.  It  neither 
did  nor  could  relieve  from  any  penal  con- 
sequence resulting  from  a  different  offense 
committed  after  Uie  pardon,  and  never  par- 
doned. The  increased  punishment  pre- 
scribed by  statute  for  the  suhsequnit  offense 
waa  no  part  of  the  penal  consequent's  of  the 
first  offense,  but  applied  exclusively  to 
the  last  as  aggravated  by  its  repetition  of 
the  same  crime.  The  legislature,  as  required 
by  justice  and  policy,  ought  to  have  provid- 
ed a  severer  punishment  for  repeated  than 
for  only  one  erune;  and  whether  it  had  done 
S44 


so  by  duplicating  for  a  second  offense  the 
punishment  of  tlie  first,  or  by  any  other 
measure  of  augmentatiooj  cannot  be  mate- 
rial. In  any  aspect  the  augmented  punish- 
ment is  for  the  last,  and  not  at  all  for  the 
first,  offeiiac;  and,  of  course,  a  pardon  of 
the  first  could  in  no  way  or  degree  operate 
pardon  of  the  last  oltenee,  t ■.--•-- 


ig  of  tlie  Kentucky  court  Is 
in  harmony  with  all  the  decisions  which  sus- 
tain statutes  of  this  character  against  con- 
stitutional objections,  as  they  all  proceed 
on  the  theory  that  the  enhanced  penalty  is 
not  in  any  sense  a  new  punishment  for  the 
prior  offense.  If  it  were,  the  statutes  would 
violate  constitional  provisions.  Vide 
notes  to  Re  Miller,  34  L.R.A.  3S8,  and  Com. 
v.  McDermott,  24  L.R.A. (N.S.)  432.  But  if 
tbe  statutes  are  to  be  upheld  on  the  ground 
that  the  enlianeed  penalty  is  not  a  new  or 
additional  punishment  of  tbe  prior  offense, 
a  pardon  of  that  offense  does  not  relievo 
from  that  penalty. 

In  agreement  with  this  doctrine,  it  Is  held 
in  a  New  York  case  that  a  pardon  by  the 
governor  of  another  state  of  a  person  there 
convicted  of  an  offense  will  not  prevent  the 
effect  of  such  former  conviction  from  operat- 
ing under  the  New  York  statute  to  make 
him  liable  to  an  increased  punishment  for  a 
subsequent  offense  in  New  York.  People  v. 
Price,  53  Hun,  185.  6  N.  Y.  Supp.  8:!3  at- 
firmed  on  opinion  below  in  119  N.  Y.  050,  23 
N.  E.  1140. 

If,  on  a  trial  of  the  defendant  upon  an 
information  charging  larceny  as  a  second 
offense,  a  conditional  pardon  from  the  first 
offense  can  avail  the  defendant  as  a  defense 
to  any  extent,  it  constitutes  a  defense  sim- 
ply in  mitigation  of  the  penalty  to  be  im- 
poaed  on  conviction  of  the  second  offense, 
and  to  avail  the  defendant  as  such  uitisa- 
tion  of  the  penalty  it  should  be  proven  at 
the  trial  for  such  second  offense.  Hender- 
son V.  SUte,  SS  Fla.  36,  46  So.  161. 

The  fact  that  a  defendant  haa  been  par- 
doned upon  one  former  conviction  does  not 
take  him  out  from  under  the  operation  of 
the  habitual  criminal  act,  where  he  haa  ad- 
mitted two  other  convictions.  Williams  v. 
People,  lft6  III.  173,  63  N.  B.  681. 

SSS  V.  B. 
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the  Preaident  of  the  United  States  obliter- 
ated the  firit  offense,  so  that  the  plaintiff 
In  error  could  not  thereafter  be  prosecuted 
aa  a  second  offender. 

De  Villencuve  4  Carrette,  vol.  1825,  1827, 
pt.  1,  p.  136;  Ex  parte  Garland,  4  Wall. 
333-3S0,  381,  IB.  L.  ed.  366-370,  371;  Car- 
liile  V.  United  States,  16  Wall.  147,  161, 
SI  L.  ed.  426,  4ZB;  United  States  v.  Wilson, 
7  Pet.  100,  15fl,  160,  8  L.  ed.  640,  643,  844; 
24  Am.  &  Eng.  Ene.  Lan,  2d  ed.  SB4;  United 
States  V.  Klein,  13  Wall,  128.  147,  20  L. 
ed.  SIS,  525;  Be  Monroe,  46  Fed.  G2;  United 
States  T.  Athens  Armory,  35  Ga.  3G2,  2  Abb. 
(U.  S.)  150,  Fed.  Caa.  No.  14,473;  People  v. 
Pease,  3  Johns.  Cbb.  333 ;  Lochltn  v.  SUte, 
—  Toi.  Crim.  Rep.  ^,  76  S.  W.  303;  Os- 
born  V.  United  States,  61  U.  S.  474,  477,  23 
L.  ed.  338,  389;  Knote  v.  United  States,  95 
U.  S.  149,  153,  24  L.  ed.  442,  443;  29  Cyc 
1566,  1507;  Territory  t,  Richardson,  9  Okla. 
579,  49  L.R.A.  440,  60  Pac.  244,  16  Am. 
Crim.  Rep.  552,  10  Okla.  217.  61  Pac.  113B; 
Knapp  V.  Thomas,  39  Ohio  St.  381,  48  Am. 
Rep.  462;  Diehl  v,  Bodgers,  169  Pa.  319,  47 
Am.  St.  Rep.  908,  32  Atl.  424;  Fite  v.  State, 
114  Tcnn.  050,  1  L.R.A.(N.S.)  520,  88  S. 
W,  041,  4  Ann,  Cas.  1108;  Pargoud  v.  Unit- 
ed States.  13  Wall.  15S,  20  L.  ed.  046; 
United  States  t.  Padelford,  9  Wall.  631,  19 
L.  ed.  788;  Boyd  v.  United  States,  142  U.  S. 
450,  454,  35  L,  ed.  1077,  1078,  12  Sup.  Ct. 
Rep.  292;  1  Bishop,  New  Crim.  !*«■,  §  019; 
Edwards  v.  Com.  78  Va.  39.  49  Am,  Rep. 
377,  4  Am.  Crim.  Rep,  460;  Puryear  v.  Com, 
83  Va.  51,  1  S.  E.  512;  SUU  v.  Martin,  50 
Ohio  St.  212,  43  L.H.A.  94,  68  Am.  St.  Rep. 
762,  62  N.  E.  188;  SUte  v.  Anderson,  7 
Ohio  N.  P.  562,  6  Ohio  S.  &  C.  P.  Dec,  548; 
State  V.  Williams,  7  Ohio  N.  P.  562,  6  Ohio 
8.  &  C.  P,  Dec.  646;  Easterirood  v.  State, 
34  Tex.  Crim,  Rep.  410,  31  S.  W.  204;  Jones 
y.  Board  of  Registrars,  56  Miss.  7S6,  31  Am. 
Bep.  385;  Perkins  v.  Stevens,  24  Pick.  277; 
Be  Deming,  10  Johns.  233,  483;  24  Am.  t 
Eng.  Ene.  Law,  2d  ed.  5S9,  5S0;  Cudding- 
ton  T.  Wilkins,  Eobart,  81 ;  Leyman  v.  Lati- 
mer, L.  R.  3  Exch.  Div.  !5,  352,  47  L.  J. 
Eich,  N.  S.  470,  37  L.  T.  N.  S.  819,  26  Week. 
Rep.  305,  14  Cox.  C.  C.  61;  Hay  v.  Tower 
Division,  I..  R.  24  Q.  B.  Div.  561,  69  L.  J. 
Mag.  Cas.  N.  S.  79,  82  L.  T.  N.  8.  290,  38 
Week.  Rep.  414,  64  J.  P.  500;  Graham  v. 
West  Virginia,  224  U.  S.  618,  626,  66  L. 
ed.  917,  921.  32  Sup.  Ct.  Repi  583;  Ann- 
atroDg  T.  United  States,  13  Wall.  164,  20 
L.  ed.  614;  Hart  t.  United  SUtea,  118  U.  S. 
67,  30  L.  ed.  97,  S  Sup.  Ct.  Rep.  961 ;  Illinois 
C.  R.  Co.  V.  Bosworth,  133  U.  8.  103,  33  L. 
qd.  554,  10  Sup.  Ct*  Rep.  231;  Brown  t. 
Walker,  161  U.  S.  601,  40  L.  ed.  B23,  6  In- 
ters. Com.  Rep.  380,  16  Sup.  Ct.  Rep.  644. 

The  pardon  granted  by  the  President  to 
the  plaintiff  in  error  was  full,  absolute  and 
St  I.,  cd. 


unconditional;  and  ita  absolute  and  uneon- 
ditional  character  waa  in  no  wise  reatrieted 
or  impaired  by  the  fact  that  it  contained  the 
recital  that  it  «aa  granted  "to  restore  hi* 

Ex  parte  Garland,  4  WaU.  333,  IB  L.  ed. 
366;  Boyd  v.  United  SUUs,  142  U.  S.  460, 
36  L.  ed.  1078,  12  Sup.  Ct.  Rep.  202. 

The  pardon  should  be  liberally  coostrued. 

Ex  parte  Hunt,  10  Ark.  2g6;  24  Am.  ft 
Eng.  Ene.  Law,  674;  11  Ops.  Atly.  Gen.  230; 
People  V,  Pease,  3  Johns.  Cas.  333;  Osborn  v. 
United  States,  91  U.  S.  474,  23  L.  ed.  388; 
24  Am.  4  Eng.  Ene.  Low,  2d  ed.  577. 

The  pardon  obliterated  the  former  convic- 
tion, though  it  was  granted  after  the  com- 
pletion of  the  term  of  impriaonment. 

24  Am.  &  Eng.  Ene.  Law,  2d  ed.  694;  Unit- 
ed States  V.  Jones,  2  Wheeler,  C.  C.  461;  9 
Ops.  Atty.  Gen.  478;  Singleton  v.  SUte,  38 
Fla.  297,  34  L.R.A.  251,  56  Am.  St.  Rep.  177, 
21  So.  21;  SUte  v.  BaptisU,  26  La.  Ann. 
134;  Sutton  t,  Mcllhany,  1  Ohio  Dec.  Re- 
print, 235;  StetJers  Case,  1  Phila.  302; 
I]oyd  T.  United  SUtes,  142  U.  8.  450,  36  L. 
ed,  1077,  12  Sup.  Ct.  Rep.  202;  State  t. 
Foley,  16  Nev.  89,  37  Am.  Rep.  458. 

Among  the  "civil  rights"  restored  to  plain- 
tiff in  error  by  the  presidential  pardon  waa 
the  right  of  immunity  from  punishment  as  a 
second  offender,  common  to  all  other  citi- 
zens of  the  community  in  which  he  lives. 

Bowlea  v.  Babermann,  95  N.  Y.  247. 

Mr.  Robert  S.  Jolinfltonc  argued  tlie 
cause,  and,  with  Messrs.  Charles  S.  Whit- 
man and  Stanley  L.  Richtcr,  filed  a  brief 
for  defendant  in  error: 

It  Is  the  second  offense  alone  that  is  pun- 
ishable, and  that  is  punished;  but  the  prior 
conviction,  whether  it  be  alleged  in  the  in- 
dictment and  found  by  the  jury  as  an  in- 
gredient of  the  crime  charged  "as  a  second 
offense,"  or  ascertained  after  the  plea  or 
verdict,  goea  to  the  degree  of  punisliment 
which  may  be  inflicted  for  the  later  crime. 
The  increased  punishment  is  not  inflicted 
for  the  former  crime  or  criminal  act.  The 
idea  is  that  the  fact  of  previous  conviction 
increases  the  magnitude  of  his  later  crime 
or  criminal  act. 

Graham  v.  West  Virginia,  224  U.  S.  816, 
623,  66  L.  ed.  017,  920,  32  Sup,  Ct.  Rep.  683 ; 
McDonald  t.  Massachusetts,  180  U.  S.  311. 
46  L.  ed.  642,  21  Sup.  Ct.  Rep.  389,  affirm- 
ing 173  Mass.  322,  73  Am.  St.  Rep.  293,  63 
N.  E.  874;  Moore  v.  Missouri,  159  U.  S.  673, 
676,  40  L.  ed.  301,  302,  16  Sup.  Ct.  Rep. 
179,  affirming  121  Mo.  514,  42  Am.  St.  Rep. 
642,  26  B.  W.  34S;  People  ex  rel.  Coagriff 
T.  Craif,  106  N.  Y.  194,  88  N.  E.  38;  People 
T.  Siekle^  166  N.  T.  647,  61  N.  E.  288; 
People  V.  Raymond,  96  N.  Y.  38,  4  Am. 
Crim.  Rep.  124;  People  w.  Prica,  £3  Hno, 


SUPREME  COURT  OF  TEE  UNITED  STATES. 


Oct.  1 


18S,  110  N.  Y.  660,  23  N.  E,  1149;  People 
T.  Reilly,  49  App.  Div.  218,  63  N.  Y.  Supp. 
18,  affirmed  in  164  N.  Y.  SOD,  59  N.  E.  1128; 
Boss's  Case,  2  Pick.  171;  People  y.  BtMslej, 
47  Cftl.  113,  17  Am.  Rep.  4D1;  People  t. 
Coleman,  14G  CaL  609,  79  Pae.  2B3;  Rand 
T.  Com.  9  Gratt.  738;  IngalU  t.  BUte,  48 
WU.  647,  4  N.  W.  785;  Mount  v.  Com.  2 
Duv.  03;  HerndoR  t.  Com.  105  K7.  197,  88 
Am.  St.  Rep.  303,  4B  S.  W.  989. 

It  has  been  uniformly  held  that  statutory 
provisions  such  as  arc  here  inTolred — 

1.  Are  not  void  as  ex  poll  faoto  laws, 
even  though  the  former  conviction  was  had 
prior  to  the  enactment  of  the  statute  per- 
mitting the  increased  punishment. 

McDonald  v.  MassachusettB,  180  U.  S. 
311,  313,  45  L.  ed.  542,  u4T,  21  Sup.  Ct. 
Rep.  3S9;  Com.  v.  Gravee,  155  Mass.  164, 
16  L.R.A.  256,  29  N.  E.  679;  Ross's  Case,  2 
Pick.  169;  Re  Miller,  110  Mich.  676,  34 
L.R.A.  309,  64  Am.  St.  Rep.  376,  68  N.  W. 
990;  Ex  parte  Qutierrez,  45  Csl.  420;  Rand 
v.  Com.  9  Gratt.  738;  Blackburn  v.  SUte, 
60  Ohio  St.  428,  36  N.  E.  18;  People  v.  Bay- 
mond,  32  Hun,  123,  affirmed  in  06  N.  ¥. 
38,  4  Am.  Crim.  Rep.  124. 

2.  Are  valid  aa  against  objections  that 
they    impose    cruel    and    unusual    punish- 

Moore  v.  MiBSourl,  169  U.  S.  673,  677,  40 
L.  ed.  301,  303,  16  Sup.  Ct.  Rep.  179> 
People  V.  Stanley,  47  Cal.  113,  17  Am.  Rep. 
401 ;  SUte  v.  Hodgson,  66  Vt.  134,  28  Atl. 
lOSO;  Re  Kemmler,  136  U.  S..436,  34  L.  ed. 
619,  10  Sup.  Ct  Rep.  930;  Leeper  v.  Texas, 
130  U.  S.  467,  36  L.  ed.  220,  11  Sup.  Ct 
Rep.  577. 

3.  Do  not  infringe  constitutional  provi- 
nous  against  double  jeopardy,  the  in- 
creased punishment  being  inflicted  solely 
for  the  later  crime,  which  is  aggravated  by 
the  fact  of  the  prior  conviction. 

Graham  v.  West  Virginia,  224  U.  S.  QIC, 
56  L.  ed.  917,  32  Sup.  Ct.  Rep.  583;  Mooru 
y.  Missouri,  150  U.  S.  673,  677,  40  L.  ed. 
301,  303,  16  Sup.  Ct  Rep.  179;  McDonsld 
V.  Masaschusetts,  180  U.  S.  311,  313,  45 
L.  ed.  542,  547,  21  Sup.  Ct,  Rep.  389; 
People  V.  Sickles,  156  N.  Y.  648,  51  N.  E. 
288;  Kelly  V.  People,  116  III.  583,  56  Am. 
Rep.  184,  4  N.  E.  644,  6  Am.  Crim.  Rep. 
135;  Ingalls  t.  State.  46  Wis.  647,  4  N. 
W.  786;  People  t.  Lewis,  84  Cal.  401,  1 
Pac.  490;  People  v.  Colemau,  146  CaL  609, 
79  Pae.  283. 

4.  Are  valid  as  against  objections  that 
they  impose  a  penalty  on  crimes  committed 
outside  the  jurisdiction. 

McDonald  v.  MassachuseUe,  180  U.  S.  311, 
4S  L.  ed.  542,  21  Sup.  Ct.  Rep.  389,  affirming 
178  Maai.  322,  73  Am.  St  Rep.  203,  63  K. 
E.  874;  People  t.  Ckwit.  1  Park.  Crim. 
Rep.  648. 


5.  Do  not  deny  the  equal  protection  of 
the  laws  or  due  process  of  law. 

Moore  v.  Missouri,  169  U.  S.  673,  40  L. 
ed.  301,  16  Sup.  Ct.  Rep.  179;  McDonald 
V.  Maasachusetts,  180  U.  S.  311,  45  L.  ed. 
642,  21  Sup.  Ct  Rep.  389. 

It  is  immaterial  whether  the  "former  of- 
fense" of  which  the  defendant  was  con- 
victed was  pardoned  or  not. 

8  Am.  &  Eng.  £nc.  Law,  2d.  ed.  492; 
StaU  V.  Manicke,  139  Mo.  547,  41  8.  W. 
223;  State  v.  Austin,  113  Mo.  53S,  21  S.  W. 
31;  Evans  v.  Com.  3  Met  463;  Wood  v. 
People,  63  N.  Y.  613;  Johnson  v.  People, 
55  N.  y.  512;  Mount  T.  Com.  2  Duv.  B3: 
Stewart  v.  Com.  2  Ky.  L.  Rep.  386;  Hem- 
don  v.  Com.  105  Ky.  197,  88  Am.  St.  Rep. 
303,  48  S.  W.  989;  People  v.  Price,  53  Hun, 
185,  6  N.  Y.  Supp.  833,  119  N.  Y.  660,  23 
N.  E.  1140;  Be  Miller,  34  L.R.A.  403,  note; 
24  Am.  i  Eng.  Enc.  Law,  2d  ed,  585,  587. 

The  prisoner  may  not  even  show  that  the 
prior  conviction  was  erroneous  on  hia  trial 
for  a  subsequent  offense  as  a  second  of- 
fender (Kelly  V.  People,  115  III.  683,  66 
Am.  Hep.  184,  4  N.  E.  644,  6  Am.  Crim. 
Rep.  135).  Collateral  attack  on  a  judg- 
ment, e.\cept  for  want  of  jurisdiction,  is 
not  permitted  (People  ex  rel.  Hubert  v. 
Kaiser,  206  N.  Y.  46,  90  N.  E.  195;  .An- 
dersen V.  Treat,  172  U.  S.  24,  31,  43  L.  ed. 
351,   353,   19   Sup.  Ct.  Rep.  67). 

A  pardon  is  an  act  of  grace,  proceeding 
from  the  power  intrusted  with  the  execu- 
tion of  the  laws,  which  exempts  the  in- 
dividual on  whom  it  is  bestowed,  from  the 
punishment  Uie  law  inflicts  for  a  crime  he 
has  committed. 

United  States  v.  Wilson,  7  Pet.  150,  100, 
8  L,  ed.  640,  643;  29  Cyc.  "Pardons,"  p. 
1550,  note  1;  Oaborn  v.  United  SUtes,  91 
U.  S.  474,  477,  23  L.  ed.  388,  389;  Young  t. 
United  States,  07  U.  S.  39,  68,  24  L.  ed. 
B02,  1000;  Brown  t.  Walker,  181  U.  S. 
691,  C38,  40  L.  ed.  619,  835,  5  Inters.  Com. 
Rep.  360,  16  Sup.  Ct.  Rep.  644;  Knote  v. 
United  SUtes,  05  U.  S.  140,  24  L.  ed.  44t; 
Re  Spenser,  5  Sawy.  196.  Fed.  Cas.  No.  13.- 
234;  United  States  v.  Athens  Armory.  35 
Ga.  344,  Fed.  Cas.  No.  14,473;  United 
SUtes  v.  Morris,  1  Paine,  206,  Fed.  Cas.  No. 
15,816. 

A  pardon  does  not  annul  a  judgment  ot 
conviction. 

Roberta  t.  State.  30  App.  Div.  106,  61  N. 
Y.  Supp.  601,  160  N.  Y.  217,  S4  N.  B. 
678;  Re  an  Attorney.  86  N.  Y.  663;  Baum 
V.  Clause,  6  Hill,  106;  Eigfamy  v.  People, 
78  N.  Y.  333;  Cook  t.  Middlesex  County, 
26  N.  J.  L.  333,  affirmed  in  27  N.  J.  L. 
637;  4  Bl.  Com.  402;  23  Ops.  Atty.  Oen. 
360;  1  Ops.  Atty.  Gen.  359;  2  Wigmorc, 
Ev.  S  090,  (3),  p.  1107;  Curtis  y.  Coehi«n, 
60  S.  H.  242;  22  Ops.  Attj.  Ooi.  36. 
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Tbe  pardoning  power,  vetted  in  the  execu- 
tire  authoritj  b;  the  Conatitution,  U  logic- 
allj'  vested  in  that  branch  of  the  govern- 
ment, because  it  is  executive  in  its  nature, 
being  practically  a  suipension  of  the  execu- 
tion of  the  judgment;  but  it  is  funda- 
mental t'jat  the  executive  branch  of  the 
government  is  not  clothed  with  judicial  au- 
thority, nor  authorized  to  perform  judicial 
(unctions. 

Coolcy,  Const.  Lim.  Tth  ed.  pp.  162,  128 
et  seq;  Roberta  v.  State,  30  App.  Div.  lOG, 
51  N.  Y.  Supp.  Cfll,  160  N.  Y.  217,  54  N. 
E.  678. 

One  of  the  basic  principles  upon  which 
our  system  of  government,  both  state  and 
Federal,  is  founded,  is  that  the  judicial, 
legislative,  and  executive  branches  thereof 
arc  each  supreme  in  the  exercise  of  the 
functions  allotted  to  them,  and  that  none 
of  these  branches  of  government  can  inter- 
fere with  the  functions  of  either  of  the 
others.  That,  wc  take  it,  is  fundamental, 
except  in  BO  far  as  tlie  power  of  interference 
is  exprcssl;  conferred  by  cons titati anal  pro- 
vision  or  due  legislative  enactment. 

Re  Daviea,  168  N.  Y.  101,  58  I..R.A.  855, 
01  N.  E.  118;  Ware  v.  Hylton,  3  Dall.  199, 
2G6,  1  L.  ed.  568,  506;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1006,  IOCS;  24  Am.  &  Eng. 
Knp.  Law,  557 ;  Kilbourn  v,  Thompson,  103 
U.  S.  108,  100,  20  L.  ed.  377,  396;  United 
States  V,  Klein,  13  Wall.  128,  147,  148,  20 
L.  ed.  510,  525,  626;  Black,  Const.  Law, 
pp.  91,  121,  122,  322;  2  Am.  &  Eng.  Enc. 
Law,  307 ;  2  Cyc.  284,  285. 

There  is  no  difference  between  a  Presi- 
dent's pardon  and  that  of  a  governor. 

People  V.  Bowen,  43  Cal.  439,  13  Am. 
Rep.  148;  Ex  parte  Powell,  73  Ala.  617, 
40  Am.  Rep.  71 ;  Hunnicutt  v.  State,  IB  Tex. 
App.  617,  51  Am.  Rep.  330;  24  Am.  &  Eng. 
Enc.  Law,  2d  ed.  585;  6  Am.  &  Eng.  Enc. 
Law,  1010;  Ex  parte  Wells.  18  How.  307, 
15  L.  ed.  421;  United  States  v.  Wilson,  7 
Pet.  150,  8  L.  ed.  640. 

The  limitations  imposed  by  the  Federal 
Constitution  are  limitations  on  the  powers 
of  'the  Federal  government  only,  except  In 
po  far  as  it  contains  express  limitations  on 
the  powers  of  the  states. 

Barron  v.  Baltimore,  7  Pet.  243,  260,  8 
L.  ed.  872,  675;  Fox  t.  Ohio.  6  How.  410, 
12  L.  ed.  213;  Smith  v.  Maryland,  19  How. 
71,  76,  15  L.  ed.  269,  271;  Livingston  v. 
Moore,  7  Pet.  460,  B  L.  ed.  7B1;  United 
States  V.  Cruiksliank,  02  U.  8.  642,  23  L. 
ed.  588;  Presser  v.  Illinois,  110  U.  S.  253, 
265,  20  L.  ed.  615,  610,  6  Sup.  Ot.  Rep.  580; 
Spies  V.  Illinois,  123  U.  S.  131,  31  L.  ed. 
80,  8  Sup.  Ct.  Rep.  21,  22;  Cooley,  Const. 
Lim.  7th  ed.  p.  46. 

Within  the  sphere  of  the  enumerated 
powers   which  hava  beta  granted  by   the 
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Constitution  to  tbe  Federal  government, 
that  government  la,  ot  course,  eupreme; 
and  no  state  can  pass  or  enforce  a  law 
which,  by  it*  necessary  effect  and  opera- 
tion, usurps  a  power  granted  by  the  Con- 
stitution to  the  government  of  the  United 
States.  In  such  case,  where  a  state  law 
comes  in  conflict  with  a  function  vested  ex- 
clusively in  the  Federal  government,  under 
which  the  Federal  govemment  had  acted, 
the  state  law  must  yield  (McCray  v.  Unit- 
ed States,  105  U.  S.  27,  00,  40  L.  ed.  78, 
07,  24  SupVCt.  Rep.  760,  1  Ann.  Cas.  561). 
But  the  conflict  must  he  manifest,  and  tbe 
state  law  inconsistent  with  tbe  Federal 
law,  to  render  it  invalid. 

But  except  In  so  far  as  the  people  of  the 
states  have  surrendered  powers  to  the  gen- 
eral government,  the  power  ol  the  State 
is  supreme.  It  is  subject  to  no  limitations, 
except  those  expressly  placed  upon  it  by  its 
own  or  tbe  Federal  Constitution. 

Ware  v.  Hylton,  3  DalL  lOB,  224,  1  L. 
ed.  66B,  679;  Rhode  Island  v.  MasaachuBetta, 
12  Pet.  657,  720,  0  L.  ed.  1233,  1258;  Mar- 
tin V.  Hunter,  1  Wheat.  304,  326,  4  L. 
ed.  07,  102;  Calder  t.  Bull,  3  Dall.  386,  3B7, 
1  L.  ed.  648,  640;  Chisholm  v.  Georgia,  2 
Dall.  410,  436,  1  L.  ed.  440,  447 ;  Com.  v. 
KlBua,  146  App.  Div.  802,  130  N.  Y.  Supp. 
713. 

The  police  power  of  the  state,  which  ex- 
tends to  all  the  great  public  needs  -i  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104,  111, 
65  L.  ed,  112,  110,  32  L.R.A.fN.S.)  1062, 
31  Sup.  Ct.  Rep.  188,  Ann.  Cas.  1912A, 
487),  reserved  by  the  states,  includee  with- 
in its  scope  the  right  to  declare  what  shall 
be  a  proper  punishment  for  offenses  against 
its  laws,  and  its  action  in  that  respect  ia 
not  subject  to  Federal  Interference. 

McDonald  v.  Com.  173  Mass.  328,  73  Am. 
St.  Rep.  203,  53  N.  E.  674,  affirmed  in  180 
U.  S..311,  46  L.  ed.  542,  21  Sup.  Ct.  Rep. 
889;  Re  Kemmler,  136  U.  8.  436,  34  L. 
ed.  619.  10  Sup.  Ct.  Rep.  930;  Com.  v. 
Murphy,  166  Moss.  66,  30  L.R.A.  734,  G2 
Am.  St.  Rep.  496,  42  N.  E.  504,  10  Am. 
Crim.  Rep.  Q7;  People  v.  Sickles,  168  N. 
Y,  641,  61  N.  E.  288;  People  v.  Price,  53 
Hun,  185,  8  N.  y.  Supp.  833,  110  N.  Y. 
660,  23  N.  E.  1140;  Barker  v.  People.  3 
Cow.  704,  IS  Am.  Dec.  822;  Coffey. v.  Har- 
lan County.  204  U.  S.  650.  682,  663,  51 
L.  ed.  eoo,  668,  669,  27  Sup.  Ct.  Hep.  305. 

It  Is  within  the  acknowledged  power  of 
every  legislature  to  declare  what  shall  he 
evidence,  and  the  effect  of  that  evidence  in 
the  courts  of  Its  own  government.  "Hie 
only  limitation  is  that  there  mnst  be  some 
fair  and  logical  relationship  between  the 
factum  pnban*  and  tbe  /a«liiin  probtmdvm 
of  which  it  ia  declared  to  be  evidential. 

Adams  T.  New  York,  102  p.  B.  6SS,  509, 
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48  L.  ed.  67S,  6B1,  24  Sup.  Ct  Rep.  372; 
FoDg  Yne  Ting  t.  United  SUtea,  149  U.  S. 
698,  7£9,  37  L.  ed.  906,  918,  13  Sup.  Ct. 
Bep.  1016;  Ogdoi  t.  Saunders,  12  Wheat. 
213,  262,  349,  6  L.  ed.  622,  663;  Bailej  v. 
Alabama,  210  U.  8.  219,  238,  56  L.  ed. 
191.  200,  31  Sup.  Ct.  Rep.  14fi;  People  r. 
Cannon,  139  N.  Y.  32,  36  Am.  St.  Rep.  608, 
34  N.  E.  7SB. 

It  ia  aliraya  open  to  a  defendant  to  sbow 
that  he  waa  not  the  peraon  who  was  pie- 
Tloualy  conTicted,  eo  that  he  maj  meet 
the  main  fact  produced  againet  hb.  There 
U  no  denial  of  due  proceu. 

People  T.  Sickles,  166  N.  Y.  S41,  SI  N. 
E.  268;  CoSe;  v.  Harlan  County,  204  U. 
8.  669,  663,  61  U  ed.  666,  668,  27  Sup.  Ct. 
Rep.  306;  Baile;  t.  Alabama,  SIB  U.  S. 
219,  238,  65  L.  ed.  191,  200,  31  Sup.  Ct. 
Rep.  145;  Graham  t.  West  Virginia,  S24 
n.  8.  610,  66  L.  ed.  917,  32  8up.  Ct.  Rep. 
683. 

The  situation  hero  is  analogous  to  that 
in  the  Hawker  Case  (Hawker  v.  New  York, 
170  U.  S.  18B,  42  L.  ed.  1002,  18  Sup.  Ct. 
Rep.  573).  See  also  People  v.  Sickles,  166 
N.   Y.   541.  51   N.   E.  286. 

A  pardon  by  the  Fresident  does  not  re- 
move disabilities  imposed  by  state  InwB. 

1  Bishop,  Crim.  Law,  §  920;  Black,  Const. 
Law,  p.  327;  Ex  parte  Hunter,  2  W.  Va. 
122;  Ridley  v.  Sherbrook,  3  Coldw.  589; 
B  Ops.  At^.  Gen.  284;  7  Ope.  Atty.  Gen. 
700. 

Ur.  Chief  Justice  White  delivered  ths 
opinion  of  the  court: 

The  plaintifT  in  error  was  accused  of  the 
crime  "of  forgery  iu  the  second  degree  as  a 
second  offense."  The  indictment  contained 
a  recital  of  the  prior  offense  relied  on,  that 
it,  a  conviction  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
New  York,  and  a  sentence  (or  three  an{l  one- 
haif  years  in  the  penitentiary  for  the  crime 
of  selling  and  having  in  possession  counter- 
feit coin.  The  statute  of  the  state  of  New 
York,  which  was  the  authority  for  refer- 
ring to  the  prior  conviction,  was  as  follows: 

"A  person  who,  after  having  been  con- 
victed within  this  state,  of  a  felony,  or  an 
attempt  to  commit  a  felony,  or  of  petit  Ur- 
eeny,  or,  under  the  laws  of  any  other  state, 
government,  or  country,  of  a  crime  which. 
if  committed  within  this  state,  would  be  a 
felony,  commits  any  crime,  within  this 
•tate,  is  punishable,  upon  conviction  of  such 
■eeond  offense,  as  follows: 

"1.  If  the  subsequent  crime  is  such  that, 
upon  a  first  eonvietioa,  the  offender  might 
be  punished,  in  the  discretion  of  the  court, 
by  imprisonment  for  life,  he  must  be  sen- 
tenced to  imprisonmoit  in  a  stal«  prison  for 
life. 
•4t 


[SO]  "2.  If  the  subsequent  crime  is  such 
that,  upon  the  first  oonrietion,  the  offender 
would  be  punishable  by  imprisonment  for 
any  term  leaa  than  his  natural  life,  then 
such  person  must  be  sentenced  to  imprison- 
ment for  a  term  not  lesa  than  the  longest 
term  nor  more  than  twice  the  longest  terai, 
prescribed  upon  the  first  conviction."  [Penal 
Laws   (ConsoL  Iawb,  chap.  40}   §  1941.] 

The  BCcusnl  pleaded  not  guilty,  end  while 
admitting  the  truth  of  the  recitals  in  the 
indictment  as  to  his  prior  conviction,  sen- 
tence, and  service  of  time  in  the  peniten- 
tiary, moved  to  strike  from  the  indictment 
all  reference  to  those  subjects,  and  insisted 
on  his  right  to  be  tried  without  at  all  con- 
sidering or  in  any  manner  referring  to  the 
prior  conviction  and  SL-ntence  on  the  ground 
of  a  pardon  granted  to  hini  by  tbe  President 
of  tbe  United  States  after  be  had  completed 
liis  term  of  service  under  the  prior  convic- 
tion. Tlie  pardon  relied  upon  was  offered  in 
evidence.  On  the  trial  which  followed  thd 
refusal  of  the  court  to  grant  the  motion  to 
strike  out  or  to  rule  se  requested,  the  al- 
leged Federal  right  based  upon  the  pardon 
was  furttier  urged  upon  tbe  court  in  everj' 
conceivable  form,  and  was  adversely  acted 
upon,  snd  after  conviction  was  also  pressed 
and  adversely  passed  upon  in  both  the  ap- 
pellate division  (154  App.  Div.  4»1,  13!) 
N.  Y.  Supp.  309)  and  in  tlie  court  of  ap- 
peals of  New  York  (208  N.  Y.  647,  101  K. 
E.  1114).  And  it  >B  the  adverse  ruling  ot 
the  court  of  appeals  concerning  such  as- 
serted  Federal  right  which  forms  the  sole 
basis  for  this  writ  of  error,  addressed  to 
the  trial  court  because  of  the  action  of  the 
court  of  appeals  in  remitting  the  entire  rec- 
ord to  that  court. 

The  arguments  at  bar  cover  a  wider  field 
than  is  essential  to  be  considered  in  order 
to  pass  upon  tbe  question  for  decision.  As 
tbe  state  courts  held  that  the  statute  di- 
rected the  consideration  of  the  prior  con- 
viction despite  tlie  pardon,  we  must  treat 
the  case  as  if  the  statute  so  expressly  com- 
manded, and  test  its  repugnancy  to  the  Con- 
stitution [57]  of  the  United  States  upon 
that  assumption.  The  issue  is  a  narrow  one, 
and  involves  not  the  determination  of  the 
operation  and  effect  of  a  pardon  within  the 
jurisdiction  of  the  sovereignty  granting  it, 
but  simply  requires  it  to  be  decided  liow  far 
a  pardon  granted  as  to  an  offense  committed 
against  the  United  States  operates,  so  to 
speak,  extraterritorially  a*  a  limitation 
upon  the  states,  excluding  them  from  con- 
sidering the  conviction  of  a  prior  and  par- 
doned offense  agHinst  tbe  United  States  in 
a  prosecution  for  a  subsequent  stats  oflensc. 
It  may  not  be  questioned  tliat  the  states  are 
without  right  directly  or  indirectly  to  re- 
strict the  national  government  in  the  smr- 
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tiou  of  its  legitimmte  powen.  It  !■  therc- 
fon  to  be  conceded  that  if  tha  act  of  tba 
itata  la  taking  Into  conaideratioD  a  prii 
aoavletion  of  an  ofTeiiM  committed  by  the 
■ame  offender  againat  thf  laws  of  tbe 
Daited  Statea  despite  a  pardon  waa  in  an 
jnat  aenie  a  punisbment  for  anch  pri< 
eriine,  that  the  act  of  the  state  would  be  roid 
becaoM  dcatrojing  or  circumicribing  the  ef- 
faet  of  the  pardon  granted  under  the  Con- 
Btitution  and  lawa  of  the  United  Statea. 
And  of  eourM,  converiely,  it  must  be 
ceded  that  If  tt  be  that  the  act  of  the  sUte 
in  taking  into  consideration  a  prior  offcnae 
eonunittad  against  the  United  States  after 
pardon  under  the  eiroumstancea  stated 
not  in  any  degree  a  punishment  for  the  prior 
erime,  but  was  simply  an  exercise  by  the 
State  of  a  local  power  within  its  excluai*e 
cognisance,  there  eoold  be  no  violation  of 
the  Conctitntlon  of  the  United  SUtes.  Thd 
whole  controvcny  therefore  is  to  be  resolved 
by  fixing  the  nature  and  character  of  the 
action  of  the  state  under  the  circumstances 
for  the  purpose  of  deciding  under  which  of 
these  two  categories  it  Is  to  be  classed. 
When  tbe  issue  is  thus  deflned  and  limited 
its  solution  is  tree  from  difficulty,  as  it  has 
been  repeatedly  and  conclusively  foreclosed 
by  the  prior  adjudications  of  this  court. 

In  McDonald  v.  Massacbuietta,  ISO  U.  S. 
311,  43  L.  ed.  642,  21  &up.  Ot.  Sep.  S89,  tba 
court  [KS]  considered  and  adversely  dis- 
posed of  a  contention  that  a  statute  of  the 
state  of  Uassachusetts  was  repugnant  to  the 
Constitution  of  the  United  SUtes  because  it 
provided  for  a  punishment  as  an  babitoal 
criminal  of  any  person  convicted  of  a  felony 
in  Hassaebusetta  who  was  fonnd  to  have 
been  "twice  convicted  of  crime,  sentenced 
and  committed  to  prison,  in  this  or  any 
other  state,  or  once  in  this  and  once  at  leaat 
in  any  other  state,  ..."  In  holding  that 
the  statute  was  not  Id  conflict  with  the  Con- 
stitution, the  court  said : 

*^he  fundamental  mistake  of  tbe  plaln- 
tifC  In  error  is  his  assumptiott  that  the  judg- 
ment below  imposes  an  additional  punisfa. 
ment  on  crimes  for  which  he  had  already 
been  convicted  and  punished  in  Masaachu- 
setts  and  In  New  Hampshire. 

"But  it  doea  no  such  thing.  The  statute 
under  which  it  waa  rendered  ia  aimed  at 
habitual  criminals;  and  simply  imposes  a 
heavy  penalty  upon  conviction  of  a  felony 
committed  in  Massachusetts  since  Its  pasaage, 
bf  one  who  had  baen  twice  convicted  and 
imprisoned  for  crime  for  not  less  than  three 
years,  in  this  or  in  another  state,  or  once 
In  each.  The  punishment  is  for  the  new 
crime  only,  but  is  the  heavier  if  he  la  an 
habitual  eriminaJ.  ...  It  la  within  the 
discretion  of  the  legislature  of  the  state  to 
treat  former  Imprisonment  In  asother  state 


as  having  the  like  effect  as  Imprisomntot  in 
Massaebnsetta,  to  show  that  the  man  is  an 
habitual  erimlnal.  .  ,  .  3^  atatote,  im- 
posing a  puniabment  on  none  but  fntora 
crimes,  ia  not  mi  poat  facto.  It  affects  aUka 
alt  persons  similarly  situated,  and  therefon 
does  not  deprive  anyone  of  the  equal  pro- 
tection ot  the  laws.  Moore  v,  Miaaouri,  IM 
U.  6.  ST3,  40  L.  ed.  901,  16  Sup.  Ct.  Kep. 
179;  Ross's  Case,  2  Pick.  1«6;  Com.  t. 
Graves,  166  Mass.  103,  16  LJLA.  268,  S9 
N.  E.  6TB;  Sturtevant  t.  Com.  168  HaM. 
698,  33  N.  E.  648;  Com.  v.  Richardson,  ITS 
Mass.  202,  66  N.  E.  988. 

"The  statute  does  not  Impair  the  right  of 
trial  by  jury,  [69]  or  put  tike  accused  twioa 
in  jeopardy  for  the  same  idlense,  or  impoaa 
a  cruel  or  unusual  punishment.''  (pp.  tU, 
313.)  The  subject  agaib  came  under  mo- 
slderation  in  Qraham  v.  West  Virginia,  £24 
U.  S.  616,  66  L.  ed.  »I7,  12  Sup.  Ct.  Bif. 
583,_  and  waa  re-examined  in  all  ita  aspects, 
and' after  a  full  reference  to  the  English 
and  Americun  authorities,  the  doctrine  aa- 
nounced  in  the  McDonald  Case  waa  r«.«x- 
pounded  and  -reapplied  so  aa  to  now  leave 
no  room  for  any  further  controversy  what- 
soever on  the  subject.  Applying  the  prin- 
ciples thus  settled,  the  ease  before  tu  cleai^ 
ly  comes  within  the  second  category  which 
we  have  stated,  and  therefore  the  contention 
as  to  tlic  effect  of  the  pardon  here  pressed 
Is  devoid  of  all  merit,  and  the  eourt  below 
was  right  in  so  holding. 

Determining  as  ws  do  only  ths  case  befon 
us,  that  is,  whether  the  granting  o(  a  pu> 
don  by  the  President  for  a  crime  conunltted 
against  the  United  Statea  operates  to  re- 
strict and  limit  the  power  of  the  atate  of 
New  York  to  puniab  Crimea  thereafter  com- 
mitted against  Its  authority,  and  in  ao 
doing  to  prescribe  snch  penaltiaa  as  may 
be  deemed  appropriate  la  view  of  the  nature 
ot  the  offenae  and  the  character  of  the  of< 
fender,  taking  in  view  his  past  oonduct,  we 
must  not  be  understood  aa  in  the  slightest 
degree  intimating  that  a  pardon  would 
operate  to  limit  the  power  of  tike  United 
States  in  punishing  crimes  agaiikst  Ita  Mi- 
thority  to  provide  for  taking  into  eonsidera- 
tion  past  offenses  committed  by  the  aceuaed 
as  a  circumstance  of  ag^avation,  even  al- 
though for  such  past  offenses  thsrs  had  bean 

pardon  granted. 

Indeed,  we  must  not  ba  understood  aa  In- 
timating that  it  would  ba  beyond  the  Isfto- 
lative  competency  to  provide  that  the  fact 
of  the  commission  ei  an  cffeue  aft«r  a  par- 
don of  a  prior  offense  should  be  eOBSider«d 
s  adding  an  increased  element  of  aggravk- 
ion  to  that  which  would  otherwise  remit 
alons  from  the  commisaion  of  ths  piiu  of- 

Atnrmed. 
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(60]  KATE  C.  ARCHEE,  Petitioner, 


(Sm  a.  a  Baporter'a  ed.  00-70.) 

Eqaitf    —    Jnrladlctlon    —    continninc 
trespaBS. 

1.  A  continuing  trespKH  of  auch  nature 
and  of  BUch  character  of  injury  tliat  reme- 
dies at  law  bj  actions  for  dainagrs  would 
be  inadequate  and  would  entail  repeated 
litigation,  and  hence  a  wrong  redresoablv 
in  equity,  is  diacloaed  bj  a  bill  filed  bj  a 
riparian  owner  to  restrain  extensive  and 
continued  unlawful  dredging  of  sand  and 
gravel  from  the  river  bed  owned  by  her, 
although  an  injunction  is  prayed  for  onlv 
after  hearing  of  the  caust',  and  although 
then  the  rights  of  the  contestants  may  be 
Anally  adjudicated  in  her  favor,  or  " 
dredging  may  ceane  before  that  time, 
IFot  ottier  cities,  aee  Bqult;.  I.  d.  In  Dlfest 

Sop.  Ct.  1008.] 
Watera  —  riparian  rights  —  local  law 

—  title  to  bed. 

5.  Whether  the  title  to  the  beds  of  the 
navigable  rivers  of  the  United  States  :' 
the  state  in  which  the  rivers  are  situated, 
or  in  the  owners  of  the  land  bordering  upon 
such  rivers,  ia  a  question  of  local  law. 

[For  other  csms,  see  Wnters.  I.  d,  2,  ■;  Coarta, 
VII.  e,  9.  in  DlKest  Bup.  Ct  IB^.J 

Waters   —    riparian    rights   —    title   I 
bed. 

3.  The  l>«d  of  the  Miuissippi  river 
above  tide  wuter  belonf^,  in  the  stata  of 
HissiBSippi,  to  the  riparian  owner  up  to  the 
thread   of   the   channel. 

[For  other  casea,  see  Watera,   I.  d>  2.  a.  In 

DiKeat   Sup.   Ct.    1908.] 
Walcra  —  riparian  rl(htH  —  nnlawfal 

dredglne  tn  bed  of  stream. 

4.  A  riparian  owner  on  the  MiaaiBBippi 
river  above  tide  water,  whose  title  under 
the  local  law  eztends  to  the  middle  of  the 
stream,  is  not  powerless  to  prevent  a  tres- 

{aaser  from  dredging  aand  and  gravel  in 
ha  bed  of  the  river  in  front  of  her  land, 
even  if  she  herself,  under  the  river  and  har- 
bor act  of  September  19,  1890  (26  SUt.  at 
L.  4S4,  chap.  607),  j  7,  could  not  take  out 
anch  sand  and  gravel  without  the  permission 
of  the  Secretary  of  War. 
(For  other  cases,  see  Waters,   II.   a.  in- Di- 

vest  Sup.  Ct.  1008.] 
Pleading  —  defense  —  trcBpasB  In  bed 
of  Btream  —  antbority  from  War  De- 
partment. 

6.  Authority  from  the  Secretary  of  War 
to  dredge  out  sand  and  gravel  in  the  bed  of 


KoiE. — On  InjnncUon  against  repeated 
treapaBa — see  Dotea  to  De  Fauw  t.  Ozley, 
UL.R.A.(N.S.}  173,  andCraggT.  Levinson, 
21  L.R.A.(K.S.)    417. 

On  jurisdiction  of  equity  to  restrain  trea- 
paaaes  and  wrongs — aee  not«  to  Northern 
Indiana  R.  Co.  v.  Hiehino  C.  R.  Co.  14 
L.  ed.  U.  8.  674. 

On   title  to  land  under   water — see  note 
to  Goff  T.  CougU,  42  IaR.A.  161. 
■S30 


the  MIsBissippi  river  in  front  of  the  land 
of  a  riparian  owner  whose  title  under  the 
local  law  extends  to  the  middle  of  the 
stream  is  a  matter  of  defense,  to  be  pleaded 
to  a  bill  by  a  riparian  owner  to  restrain 
such  dredging  aa  a  continuing  treapaBB. 
[For  other  caaes,  see  PlcadloK.  III.  s.  In  Dl- 
seat   Sup.  Ct.   1B08.] 


ON  WRIT  of  Certiorari  to  the  Unil«l 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  court  for 
the  Southern  District  of  Uiasissippi,  dia- 
miaaing  the  bit]  of  a  riparian  owner  to  re- 
Btrain  the  dredging  of  sand  and  gravel  from 
the  bed  of  the  river  in  front  of  ber  lauds. 
Reversed. 

See  same  case  below,  114  C.  C.  A.  664, 
164  Fed.  1020. 

The  fads  are  stated  in  the  opinion. 

Mesara.  Percy  Bell  and  T.  M.  Miller 
argued  the  cause  and  filed  a  brief  for  ptii- 

It  ia  established  by  the  decisions  of  the 
highest  court  in  MiaaisBippi  that  a  grant  of 
lands  bounded  by  the  waters  of  a  navigable 
stream  above  tide  water  extends  to  the 
thread  of  the  channel. 

The  Magnolia  v.  Marshall,  39  Miss.  lOP: 
Morgan  v.  Reading.  3  Smcdes  ft  M.  366: 
New  Orleans,  M.  &  C.  R.  Co.  t.  Frederic, 
46    Miss.    9. 

While  this  court  has  strongly  approved 
the  rule  repudiated  by  the  supreme  courts 
of  Miasiaaippi  and  many  other  states,  it  has 
left  it  to  the  courts  of  the  several  states  to 
determine  the  effect  of  riparian  grants. 

Kaukauna  Water  Power  Co.  v.  Oreen  Bay 
k  M.  Canal  Co.  142  U.  8.  264,  35  L.  ed. 
1004,  12  Sup.  Ct.  Rep.  173;  St.  Louis  v. 
RuU,  138  U.  S.  226,  34  L.  ed.  B41,  I]  Sup. 
Ct.  Rep.  337;  Shively  v.  Bowlby,  162  U.  S. 
'  "  L.  ed.  331,  14  Sup.  Ct.  Rep.  548; 
Hardin  v.  Jordan,  140  U.  5.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  S3S;  Yatea  v. 
Milwaukee,  10  Wall.  497,  10  U  ed.  084; 
Jones  T.  Soulard,  24  How.  41,  16  L.  ed. 
604;  Packer  v.  Bird,  137  U.  S.  661,  34  L. 
ed.  819,  11  Sup.  Ct.  Rep.  210. 

Equity  alone  can  give  relief  to  petitioner, 
and  it  the  court  below  meant  to  hold  that 
It  was  without  jurisdiction,  it  was  a  grare 

Warren  Mills  v.  New  Orleans  Seed  Co. 
6S  Miss.  SBl,  7  Am.  St.  Bep.  671,  4  8o. 
208;  1  Pom.  Bq.  Jut.  |  245;  3  Pom.  Eq. 
Jnr.  I  1357;  5  Pom.  Eq.  Jut.  |  496;  ES 
C7C.  760,  760b,  768,  768b,  771,  771a,  S26, 
826b,  836;  1  Cje.  421e. 
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Ur.  John  W.  Zerkes  krgued  the  cause, 
and,  with  Meura.  George  £.  Hamilton  and 
Jolm  J.  Hamilton,  filed  a  brief  for  reapond 
■Bta: 

Bllli  of  diKOreiy  are  no  longer  necessar; 
la  «qnit7,  for  the  remedj  at  law  it  ade- 
quate and  eomplete. 

Rindakopt  v.  Flatto,  29  Fed.  130;  Brown 
T.  Swaim,  10  Fet.  497,  9  L.  ed.  SOS;  Drexel 
T.  Bemey,  14  Fed.  SflS;  Ex  parte  Boyd,  105 
U.  8.  647,  eST,  G58,  28  L.  cd.  1200,  1204; 
EllU  T.  DaTis,  lOfl  U.  8.  485,  27  L.  ed.  1008,- 
S  Bup.  Ct.  Rep.  327;  Boot  v.  Lake  Shore  & 
If.  B.  R.  Co.  lOS  U.  8.  180,  26  L.  ed.  975. 
The  bill  prays  an  accounting,  but  fails 
ntterlf  to  contain  allegations  sufEcient  to 
anpport  the  prayer,  or  to  disclose  facts 
essary  to  obtain  the  equitable  remedy  of 
accounting. 

Fowie  V.  LAwraaoD,  5  Pet.  495,  SOS,  8  L. 
ed.  204,  207. 

No  opinion  can  In  rflied  Vpon  as  binding 
authority  unless  tile  case  called  for  the  ex- 
pressloD  of  that  opinion. 

United  SUtea  v.  County  Ct.  96  U.  8.  211, 
217,  2IS,  24  L.  ed.  628-630;  Bardes  t. 
First  Nat  Bank,  178  U.  8.  524,  44  L.  ed. 
1176.  20  Bup.  Ct.  Rep.  1000;  McCormick 
Harvesting  Mach.  Co.  t.  C.  Aultman  Co. 
186  U.  S.  BOfl,  811,  42  L.  ed.  875,  877,  18 
Sup.  Ct.  Rep.  443. 

In  the  voluntary  and  necessarily  gratui- 
toui  argument  (because  not  germane  to  the 
question  before  the  court)  made  by  the 
court  in  Morgan  t.  Reading,  3  Smedea  k 
M.  36B,  in  support  of  the  common-law  doc- 
trine as  to  the  ebb  and  flow  of  the  tide 
constituting  a  navigable  stream,  the  court 
waa  in  di^'ect  oppoBitioii  and  antagonism 
to  the  reasoning  and  opinion  of  this  court 
in  the  frequently  cited  and  approved  case 
of  The  Genesee  Chief  v.  Fitihugh,  12  How. 
443,  13  L.  ed.  1058,  decided  in  1851,  nine 
years  before  the  opinion  of  the  state  court 
waa  handed  down. 

The  proposition  that  the  right  of  proper- 
ty between  high  and  low  water  mark  is  a 
corollary  of  the  proposition  that  the  pro' 
prietor's  ownership  extends  to  the  thread 
of  the  channel  is  not  supported  by  the  au- 
thorities, which  diflerentiate  distinctly  be- 
tween those  rights  which  are  admittedly 
riparian,  and  rights  of  ownership  of  or  to 
the  bed  of  ths  river. 

I^on  T.  Fishmongers'  Co.  L.  R.  1  App. 
Gas.  662,  23  Eng.  RuL  Caa.  141;  Delaplalne 
T.  Chicago  ft  N.  W.  R.  Co.  42.  Wis.  22S, 
24  Am.  Rep.  388;  Diedrich  v.  Northwestern 
Union  R.  Co.  42  Wis.  202,  24  Am.  Rep.  399; 
Indianapolis  Water  Co.  v.  American  Straw- 
board  Co.  S3  Fed.  974;  Tates  v.  Milwaukee. 
10  WalL  497,  10  L.  ed.  684;  St.  Paul  ft 
P.  B.  Co.  V.  Sehurmeir,  7  Wall.  272,  19  L. 
ed.  74. 
fiS  L.  ed. 


The  lands  owned  by  Mrs.  Archer  ware 
originally  public  lands,  and  this  oourt  luu 
distinctly  held  that  grants  of  the  govern. 
ment  on  navigable  streams  extend  on^  to 
the  limits  of  high  water. 

Barney  v.  Keokuk,  94  U.  S.  324,  SS8,  M 
L.  ed.  224,  228;  Packer  v.  Bird,  137  U.  6. 
681,  689,  34  L.  ed.  819,  820,  11  Sup.  Ct. 
Rep.  210;  Scranton  v,  Wheeler,  179  U.  8. 
141-163,  4S  L.  ed.  128-137,  21  Sup.  Ct 
Rep.  48;  United  SUtes  v.  Cbandler-Dnn- 
bar  Water  Power  Co.  22S  U.  S.  63-60,  S7 
L.  ed.  1083-1074,  33  Sup.  Ct  Bep.  667. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Bill  in  equity  to  restrain  respondent,  here- 
in called  tlie  Gravel  Company,  from  trea- 
pasBJng  upon  the  lands  of  petitioner,  herein 
called  plaintiff,  and  from  taking  sand  and 
grovel  therefrom.  The  bill  also  prayed  for 
discovery  of  the  amount  of  gravel  which  bad 
been  taken  and  an  accounting  therefor. 

The  bill  alleges  the  ownership  of  the 
lands  by  plaintiff,  and  describes  them  by 
section,  range,  and  township,  and  as  'lying 
west  of  the  levee  along  the  river  front 
.  .  .  and  fronting  on  the  said  Missiaaippi 
river,"  excepting  therefrom  two  strips  100 
feet  wide  each.  That  lying  in  the  bed  of 
the  river  in  front  of  the  lands  and  between 
the  bank  of  the  stream  and  the  thread  of 
the  river  are  valuable  deposits  of  sand  and 
gravel  which,  under  the  laws  of  [64]  Missia- 
ppi,  are  on  the  lands  of  plaintiH,  her  right 
id  title  extending  to  the  land*  under  the 
ver  to  the  thread  of  the  stream. 
That  the  Gravel  Company  entered  Into  a 
contract  with  the  Yazoo  ft  MisBissippi  Val- 
ley Railroad  Company  to  supply  aand  and 
gravel  for  tbe  purpose  of  grading  and  rais- 
ing the  line  of  the  railroad,  and  that  tbe 
Gravel  Company  employed  the  E.  A.  Voigbt 
Company  to  dredge  from  the  bed  of  the 
river  in  front  of  the  lands  of  plaintiff,  and 
l>etween  the  river  bank  and  tbe  thread  of 
the  stream,  the  sand  and  gravel  required  by 
it  That  the  Voight  Company  ia  dredging 
the  same  over  the  protest  of  plaintiff.  Bad 
has  taken  therefrom  large  quantities  of 
sand  and  gravel  which  it  has  delivered  to 
the  Gravel  Company,  and  the  latter  com- 
pany is  selling  tbe  same  to  the  publie  and 
I  the  railroad  company. 
That  tbe  Gravel  Company  baa  refused  to 
cease  dredging  or  to  make  compensation 
therefor.  That  petitioner  doea  not  know 
how  much  of  such  material  has  been  taken, 
but  great  quantities  thereof  Iiave  been  taken, 
the  amounts  of  which  are  peculiarly  witb- 
in  the  knowledge  of  tbe  Gravel  Company. 

That  tbe  dredging  constitutes  a  continu- 
ing trespass  upon  the  lands  and  property 
of  plaintiff,  and  the  it  entiticd  to  have  tha 
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•una  r««tiained  and  to  an  injunction  and 
accounting,  and  that  afae  ia  remedilesa  ex- 
copt  in  a  court  of  cquitj.  She  prayed  for 
Buch  relief. 

The  deeda  constituting  her  title  were  at- 
tached to  the  bill.  The  deed  convejing  title 
to  her,  after  describing  the  landa  and  stat- 
ing they  conaiated  of  1,300  acrei,  contained 
the  eipreaaion,  "excepting  auch  parte  there- 
of as  have  been  washed  away  by  the  river." 

The  auit,  on  the  petition  of  the  Oravel 
Company,  was  removed  to  the  United  States 
circuit  court  for  the  aouthern  district, 
western  division,  of  the  state  of  MissisBippi, 
in  which  court  the  Gravel  Company  filed  a 
demurrer  [65]  under  nine  specification!,  al- 
leging want  of  equity  in  the  bill  because  of 
an  adequate  remedy  at  law,  and  want  of 
substance  in  it  because  petitioner  was  not 
the  owner  td  the  aand  and  gravel  in  the 
bed  of  the  river. 

The  demurrer  was  austained,  and  aa  plain- 
tiff declined  to  amend  her  bill,  a  decree  was 
entered  dismissing  it.  The  decree  was  af- 
firmed by  the  circuit  court  of  appeals  with- 
out opinion.  A  petition  for  rehearing  was 
made,  which  was  denied  without  comment, 
and  we  are  without  knowledge  of  the  views 
of  the  lower  courts  or  of  the  grounds  upon 
which  their  judgments  were  based,  except 
that  countel  for  ilaiatifl  asserts  the  circuit 
court  sustained  the  demurrer  "solely  on  the 
ground  of  the  jurisdiction  of  the  court." 

The  grounds  of  demurrei*,  we  think,  and 
the  contentions  of  the  parties,  preaent  two 
propositiona — (1)  the  right  of  plaintifT  to 
relief  in  equity  and  (2)  that  she  does  not 
show  ownership  of  the  property  in  question 
as  a  matter  of  law.  In  the  latter  is  involv- 
ed the  question  whether  a.  grant  of  lands 
bounded  by  the  waters  of  the  Mississippi 
river,  a  navigable  stream  above  tidewater, 
extends  to  the  thread  of  the  channel. 

The  first  proposition  is  easily  disposed  of, 
and,  passing  by  tbe  prayer  for  discoveiy  and 
an  accounting,  we  think  the  bill  abows  a 
continuing  trespass  of  such  nature  and  of 
such  character  of  injury  that  remedies  st 
law  by  actions  for  damages  would  be  inad- 
equate, and  would,  besides,  entail  repeated 
litigation.  Warren  Mills  v.  Hew  Orleans 
Seed  Co.  «6  Misa.  391,  7  Am.  Bt.  Rep.  671, 
4  So.  298.  Nor  is  this  conclusion  disturbed 
by  the  fact  urged  by  the  Gravel  Company, 
that  plaintiff  praya  for  an  injunction  to  be 
granted  only  after  tbe  hearing  of  the  cause, 
and  although  tben  the  rights  of  tbe  eon- 
toatanti  may  be  finally  adjudicated  in  her 
favor  or  the  dredging  might  cease  before 
that  time.  The  contention  is  somewhat 
atrange.  A  plaintiff's  right  of  auit  cannot 
b«  defeated  by  a  mere  supposition  that  he 
or  abe  may  be  successful,  or  that  [06]  the 
defendant  may  cease  to  ofTend  againat  the 
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right  aoaerted-  It  ia  in  the  hops  of  one 
or  the  other  of  such  results  that  the  auit 
is  brought  against  a  present  or  threstcBcd 
violation  of  rights.  11  wrongs  are  endorad 
in  the  meantime,  there  is  no  loss  of  righta 
or   remedies. 

We  are  therefore  brought  to  the  aeeond 
proposition,  Is  plaintiff  the  owner  of  the 
sand  and  the  gravel  in  tbe  bed  of  the  rivert 

The  law  of  Mississippi  is  an  element  in 
tbe  case.  It  first  found  elaborate  discn*- 
sion  and  decision  in  Uorgan  v.  Reading,  3 
Smedes  k  M.  308,  and  it  waa  held  that  the 
common  law  was  adopted  for  tbe  govern- 
ment of  the  Mississippi  territory,  and  that 
the  line  of  the  territoiy  was  tbe  middle  of 
the  Mississippi  river,  and  that  it  hence 
followed  that  the  rigbta  of  riparian  owners 
on  the  east  shore  must  be  determined  in 
the  state  of  Mississippi  by  tbe  common  law, 
and  that  it  was  a  principle  of  that  law 
"that  he  who  owns  the  bank,  owns  to  tlic 
middle  of  the  river,  subject  to  the  easement 
of  navigation."  3  Kent,  Com.  6tb  ed.  427, 
and  notes  were  cited. 

Tbe  case  involved  the  right  of  the  owner 
of  the  hank  of  the  river  to  charge  for  moor- 
ing purposes  on  tbe  river  above  low  water 
mark.  The  right  was  sustained  upon  the 
principle  which  we  have  stated  above. 

The  same  principle  was  announced  in  the 
Magnolia  v.  Marshall,  39  Miss.  109.  Tbe 
case  was  said  by  the  court  to  be  identical  in 
its  tacts  with  Morgan  v.  Reading.  The 
opinion  is  too  long  to  review  or  to  quote 
from  at  any  length.  It  left  no  case  or  au- 
thori^  unreviewed,  nor  any  consideration 
untouched,  and  carefully  distinguished  tbe 
public  and  private  interest  in  the  Missis- 
sippi river,  the  court  saying:  "There  is 
therefore  no  inconsistency,  but,  on  the  ecn- 
trary,  as  befor;  suggested,  perfect  harmtmy 
between  the  ju»  privolxm  of  riparian  own- 
ership in  public  fresb-water  streama,  to  tbe 
middle  of  [67]  tbe  river,  and  the  ;ua  puMv 
oum  of  free  navigation  thereof.  The  «ojl  is 
granted  to  the  riparian  proprietor,  nibjaot 
to  this  public  easement."  And,  again.  In 
criticism  of  what  the  court  considered  an 
untenable  view  expressed  by  the  court  of 
another  state,  it  said;  "This  general  doc- 
I  is  as  old  as  the  Year-books,  that, 
la  facie,  every  proprietor  on  each  baak 
river  is  entitled  to  tbe  land  corered 
with  water  to  tbe  middle  of  the  atreun." 
This  being  declared  to  be  the  law  of  the 
state,  judgment  was  entered  for  ehu||M 
for  the  use  by  the  Magnolia  of  a  landing 
on  the  river. 

But  it  ia  aaid  by  the  Qravel  Company 
that  according  to  the  agreed  facta  "thare 
was  no  use  or  occupation"  of  the  lands  of 
tbe  plaintiff  in  the  case  "beyond  high-water 
mark;  the  only  portion  used  and  occupied 


by  Google 


Ills. 


AKOfiBK  T.  OREfiNVtLte  SAND  4  O.  CO. 


n-«i 


iMing  th«  Itank  of  the  rirer  betneen  high 
wad  low  water  mark;  "  and  that  the  court, 
identifying  the  facts  with  those  in  the  Mor- 
gmn  Case,  said;  "What  ars  the  rigfatt  of 
the  riparian  ownen,  and  what  the  fvt  p«b- 
lieitm  incident  to  the  free  Davigation  of  the 
llissLssippi,  ars  questions  there  presented, 
and  are  the  main  questions  here  again  pre- 
sented." This  statement,  it  is  hence  con- 
tended, limits  the  binding  authority  of  the 
opinions  "as  judicial  determinations  to  a 
decision  of  what  are  the  rights  of  a  riparian 
owner  between  high  and  low  water  mark* 
as  connected  with  the  rights  of  the  publii 
in  using  the  Hiasiisippi  river  as  a  publii 
highway  and  navigable  stream."  And  it  is 
further  contended  that  that  "question 
BO  way  connected  with  the  ownership  of 
the  bed  of  the  atream,  or  ownership  of  the 
grarel  and  sand  in  the  channel  of  the 
stream,"  It  la  therefore  iniiited  that  "the 
case  called  for  nothing  more  than  ■  deci- 
sion aa  to  these  bank  rights,  and  if  more 
waa  intended  by  the  judge  who  delivered 
the  opinion,  it  was  purely  obiter." 

We  cannot  concur  in  this  view.  Thi 
eourt  deduced  the  right  to  charge  for  thi 
occupation  of  the  water  between  high  and 
low  water  mark,  from  Die  ownership  of  the 
■oil  [68]  to  the  middle  thread  of  the  stream. 
The  elaborate  reason tng  and  research 
the  opinion  were  directed  to  demonstrate 
that  under  the  common  law  of  the  state, 
riparian  ownership  extends  ad  fiUua,  and, 
aa  a  consequence,  embraces  the  right  to 
charge  for  the  use  of  the  water  between 
high  and  low  water  marks  for  landing  par- 
poses,  although  not  for  purposes  of  transit, 
rhe  case  is  cited  ••  having  that  purpart  in 
S  Kent  Com.  14th  ed.  *42T,  where  the  doc- 
trine of  riparian  rights  as  they  obtain  in 
the  states  of  ths  Union  is  considered  and 
the  cases  collected.  In  the  sixth  edition  of 
Kent  the  Uagnolia  Case  ia  commended  as 
"ft  frank  and  manly  support  of  the  bind- 
ing force  of  the  common  law,  on  which 
American  jurisprudence  essentially  rests." 
See  also  Shively  t.  Bowlby,  162  U.  S.  1, 
SB  L.  ed.  331,  14  Sup.  Ct  Rep.  548,  for  a 
discussion  by  this  court  of  riparian  rights. 

The  Morgan  and  Maf;nolia  Cases  were 
rited  in  New  Orleans,  M.  &  C.  R.  Co.  v. 
Trederic,  46  Misa.  1,  S,  10,  to  sustain  "ths 
right  of  ths  owner  ot  the  land  on  the  bank 
«f  the  river  to  the  thread  of  the  stream, 
■abject  only  to  a  right  of  passage  thereon 
At  a  highway  when  the  stream  admits  it." 

It  ia  further  urged  that  the  argument  In 
the  Morgan  Case  "in  support  of  the  com- 
non-law  doctrine  as  to  the  ebb  and  flow  of 
tiM  tide  conntituting  a  navigable  stream  is 
ia  direct  opposition  and  antagonism  to  the 
reMoning  and  opinion  of  this  eourt  in  the 
frequently  elted  and  approved  ease  et  The 
*•  Zi.  ed. 


Genesee  Chief,  12  How.  443,  13  L.  ed.  10S8, 
decided  in  1S51,  nine  year*  before  the  opin- 
ion of  ths  state  court  was  handed  down." 
Other  eases  are  also  cited  in  which  it  is 
decided  ttuit  riparian  rights  pertain  to, ths 
bank,  and  distinguished,  as  it  is  aaserted, 
between  rights  admittedly  riparian  and 
rights  of  ownership  ot  or  to  the  bed  of  the 
river.  We  need  not  enter  into  a  discussion 
of  those  eases,  or  aeslgn  their  exact  authori- 
ty. This  court  has  decided  that  it  is  a 
question  of  local  law  whether  the  title  to 
the  beds  of  the  navigable  rivers  of  the  Unit- 
ed SUtes  is  in  the  [69]  state  in  which  the 
rivers  are  situated  or  in  the  owners  of  the 
land  bordering  upon  such  rivers.  Packer  v. 
Bird,  137  U.  B.  061,  34  L.  ed.  819,  11  Sup. 
Ct.  Kep.  210;  United  SUtes  v.  Chaudler- 
Ounbar  Water  Power  Co.  229  U.  S.  &3,  57 
L.  ed.  1063,  83  Sup.  Ct.  Rep.  667;  Kau- 
kauna  Water  Power  Co.  v.  Qreeo  Bay  ft 
M.  Canal  Co.  148  U.  S.  254,  3S  L.  ed.  1004. 
12  Sup.  Ct.  Rep.  173;  St.  Louis  v.  Bute, 
138  U.  S.  226,  34  L.  ed.  941,  11  Sup.  Ct. 
Rep.  337;  Shively  t.  Bowlby,  162  U.  8. 
],  38  L.«d.  331,  14  Sup.  Ct.  Rep.  G48;  Har- 
din v.  Jordan,  140  U.  S.  371,  35  L.  ed.  428, 
11  Sup.  Ct  Rep.  808,  838;  Jones  v.  Soalard, 
24  How.  41,  16  L.  ed.  604. 

PlitntifT  owning  the  land  to  the  middle 
of  the  stream,  it  would  seem  to  follow  that 
she  must  have  such  property  in  its  soil  aa 
to  resist  a  trespasser  upon  it,  such  as  the 
hill  alleges  the  Gravel  Company  to  be.  The 
right,  however,  is  denied,  and  it  Is  said 
that  she  is  powerless  to  prevent  the  Orarel 
Company  from  dredging  in  front  of  her 
land  because,  under  the  laws  of  the  United 
States,  she  herself  could  not  do  to  without 
permission  from  tho  Secretary  of  War. 
For  this,  |  7  of  the  rivers  and  harbors  ap- 
propriation act  of  Beptcmber  10  1890  (26 
Stat,  at  L.  4S4  chap.  907),  is  cited  aa  mak- 
ing it  unlawful  for  any  person  to  excavate 
in  any  manner  to  alter  or  modify, 
:,  location,  condition,  or  capacity 
ot  the  channel  of  said  navigable  water  of 
the  United  States  unless  approved  and 
authorized  by  the  Secretary  of  War. 
Whether  if  she  took  gravel  from  the  front 
ot  her  laud  she  would  incur  the  condemna- 
tion of  this  act  it  is  not  necessary  to  de- 
cide. She  certainly  had  such  an  interest 
in  the  conditions  to  prevent  One  without 
right  from  disturbing  them.  We  cannot 
lielp  observing  that  the  Gravel  Company  by 
its  conduct  has  given  an  latarpretation  c^ 
the  act  against  ita  contention,  nnleas,  In- 
deed, it  wishes  to  confess  itsslf  a  violator 
of  public  law  in  order  to  escape  responsi- 
bility for  a  private  injury. 
The  Gravel  Company  triea  to  avoid  this 
Ituation,  saying  that  a  violation  of  the 
law  cannot  be  imputed  t«  it  because  it  ean- 
•ftS 
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not  be  Kinimcd  thftt  the  "citenBiTe  Aud 
continued  dredging,  u  killed  in  the  bill, 
affecting  necessariljr  the  channel  of  the  riv- 
er, would  be  undertaken  without  proper  an- 
thorixation  and  authority,  or  that  [TO]  the 
proper  officers  of  the  government  would  have 
allowed  theae  operationa  to  continue."  The 
•appoaition  ia  eagilj  answered.  There  ia  no 
•efaeme  erf  improvement  of  navigation  aug- 
geated  bj  the  bill,  and  it  eannot  be  nfp- 
poeed  that  the  Secretary  of  War  would 
autboriie  the  Oravel  Company  to  talce  ma- 
terial from  the  river  for  commsrcial  pur- 
poM,  and  the  bill  allegee  such  to  be  the  pur- 
poM.  Bealdes,  if  the  Gravel  Company  had 
aathorlty  from  the  Secretary  of  War,  it  ie 
a  matter  of  defense  to  be  pleaded. 

The  Qravel  Company  further  charges 
that,  considering  the  all^ations  of  the  bill 
and  the  munlmentB  of  title  attached  to  It, 
there  ii  exhibited  a  possible  failure  to  plead 
■ueh  title  in  plaintiff  as  would  carry  with 
It  even  a  qualified  ownership  in  the  bed  of 
the  stream.  We  do  not  think  so.  At  any 
rate,  the  bill  is  sufficient  against  a  general 
demurrer. 

Judgment  reversed. 


H.  L.  HERBERT,  Plff.  in  Err., 

BENRT  BICKNELL,  William  Henry,  and 
William  Henry,  Secretary  of  Benton  G. 
Mining  Company. 

(See  B.  C.  Reporter's  ed.  70-76.) 

Brror    to    territorial    anpreme   cowrt  — 
following  decision  below  —  local  prac- 
tice. 
1.  The  decision  of  the  territorial  supreme 

court  that  the  question  whether  the  evidence 

NoTK. — As  to  review  by  the  United  States 
Supreme  Court  of  territorial  decisions — see 
note  to  Miners'  Bank  v.  Iowa,  18  L.  ed.  U. 
S.  867. 

Service  of  process  on  resident  in  action  in 
personam  by  leaving  copy  at  reaidence 
as  due  process  of  law. 

As  is  shown  by  the  note*  to  Pinnqr  t. 
Frovidoice  Loan  k  Invest.  Co.  GO  L.R.A. 
S80,  and  Raher  v.  Raher,  SB  L.R.A.(N.8.) 
292,  the  doctrine  that  a  personal  judgment 
upon  ooaitruetive  or  subotltuted  aervioe 
upon  a  nonresident  who  does  not  appear  ia 
oontrary  to  due  process  of  law  is  not  gen- 
erally regarded  as  applicable  to  a  judgment 
te  personam  rendered  upon  constructire  or 
■nbstituted  service  upon  a  resident  of  the 
state,  even  though  be  may  have  been  alwent 
from  the  state  at  the  time. 

One  form  of  eonstmctiva  or  substituted 
■arrice  which  oiables  a  court,  eonsistently 
witii  due  process  of  law,  to  render  a  per- 
sonal judgment  against  a  resident,  ia  tha 


was  slifflcient  to  support  a  default  judg- 
ment cannot  be  raised  by  appearing  special- 
ly before  the  time  for  euin^  out  a  writ  of 
error  has  expired,  and  moving  specialty  to 
quash  the  service  and  set  aside  the  judg- 
ment for  lack  of  valid  service,  would  tie 
followed  by  the  Federal  Supreme  Court  on 
writ  of  error  even  if  it  seemed  lees  obviously 
reasonable  than  it  does. 

[For  other  cases,  see  Appeal  and  Brror,  Till. 
m.   1:   Courts,    Til.   5,   in   Disest   Sup.   Ct. 

EiTor    to    territorial    anpreme   conn  — 
followlnc  declaton  below  ^  local  prac- 

Uce. 

2.  The  Federal  Supreme  Court  will  not 
disturb  the  ruling  of  the  territorial  su- 
preme court  that  leaving  a  copy  of  a  sum- 
mons at  the  place  where  the  principal  de- 
fendant in  a  garnishment  suit .  last  had 
stopped  satisfied  the  requirement  of  Hawaii 
Rev.  Laws,  %  2114,  that  it  be  left  at  his 
last  and  usual  place  of  abode. 

I  E'er  Dtber  cases,  see  Appeal  and  Brror,  Tin. 

m.    1:    CoDrts,    VII.    i,    la    DIksM    Sap.    Ct 

1B08.) 
Constitutional    law  —  dne    proceae    ot 

law  —  Berrice  of  eammons  In  garnlah- 

ment  aiilt. 

3.  llie  principal  defendant  in  a  gamiah- 
ment  suit  in  a  territorial  court  having 
jurisdiction  over  small  debts  only  is  no! 
deprived  of  his  property  without  due 
process  of  law  because  judgment  was  taken 
by  default,  appropriating  property  within 
the  jurisdiction  to  tbe  payment  of  defend- 
ant's debt,  with  no  other  service  of  process 
upon  him  tlian  that  proTidcd  for  in  Hawaii 
Rev.  Laws,  g  2114,  by  leaving  a  copy  of 
the  BUmmons  at  his  la«t  and  usual  place  of 
abode,  where  he  had 'actual  knowledge  of 

suit   before   the   time  for   suing   out  a 

ot  error  had  expired,  and  when  it  might 

still    iiave   been   possible  to  set  aaide  the 

judgment  and  retry  the  case. 

[For  other  cases,  see  Constltutlonsl  L*w,  TIO- 

TIE,    In    Digest    Sup.    Ct.    IMS] 

[No.  289-] 

leaving  of  a  copy  of  the  process  at  his  resi- 
dence. Bimeler  v.  Dawson,  S  111.  G30,  SB 
Am.  Dec.  430;  Sturgis  v.  Fay,  IS  Ind-  42>, 
70  Am.  Dec.  440  (defendant  absent  from 
sUU) ;  Caasidy  v.  Leitch,  2  Abb.  N.  C.  315, 
63  How.  Pr.  106  (defendant  probably  abeent 
from  state)  ;  Huntley  v.  Baker,  33  Hun, 
678  (defendant  absent  from  atate)  ;  Bieacn- 
thall  V.  Williams,  1  Duv.  329,  86  Am.  Dec. 
S29;  Harryman  t.  Roberts,  S2  Md.  04; 
Hamill  v.  Talbott.  72  Mo.  App.  22  (defend- 
ant absent  from  state) ;  Chatham  v.  Mans- 
field, 1  Cal.  App.  298,  82  Pae.  343. 

It  is  competent  for  the  legislature  of  a 
state  to  provide  for  service  upon  one  of  It* 
own  citizens  by  leaving  a  copy  of  the  sum- 
mons tit  his  residence.  Bimeler  v.  Dawaon, 
supra. 

The  manner  of  serving  process  must  neces- 
sarily be  regulated  by  every  country  for  it- 
self, and  if  a  state  permits  process  to  be 
served  upon  one  of  its  own  citizens  by  the 
leaving  of  it,  in  his  absence,  at  his  domidl, 
with  an  adult  member  of  his  household,  that 
method  of  eervioe  is  not  so  repugnant  to  tbe 
Its  U.  8- 


HERBERT  t.  BICKNELL. 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  ft  Judg- 
ment which  AfBrmed  a  Judgment  of  the 
Diitrlet  Court  of  Honolulu,  refusing  to 
qnub  the  Berrice  of  process  on  the  prin- 
cipal defendant  In  a  garnishment  suit  ond 
to  tet  aside  the  default  judgment  for  lack 
of  sufficient  aervice.    AfBnaed. 

See  sune  case  below,  EO  Haw.  138,  Ann. 
Caa.  1B13A,  IISG. 

The  facte  are  stated  in  the  opinion. 

Ur.  David  L.  Witlilnstou  lubmitted 
the  cause  for  pleintifl  in  error.  Messrs. 
William  R.  Castle,  W.  A.  Oreenwell,  and 
Alfred  L.  CasUe  were  on  the  brief: 

The  district  court  of  Honolulu  is  a  court 
of  special  and  limited  Jurisdiction,  and 
there  ia  no  presumption  in  favor  of  that 
juriediction. 

Hang  Lung  See  v.  Bickerton,  4  Haw.  684. 

The  existence  of  propertj  of  the  defend- 
ant within  the  Jurisdiction,  in  a  case  like 
this,  is  euentialiy  necesearj  to  the  exertion 
of  the  power  of  the  court  to  render  t  bind- 
ing deere& 

Pennoyer  v.  Neff,  95  U.  8.  714,  24  L.  ed. 
56S;  Chase  v.  Wetzlar,  225  V.  B.  76,  66  L. 
ed.  BSO,  32  Sup.  Ct.  Rep.  669. 

It  is  onlj  in  proceedings  strictly  tit  rem 


that  the  constructive  notice  resulting  from 
the  seiiure  is  sufficient. 

Hollingswortb  v.  Barbour,  4  Pet.  46fi,  7 
L.  ed.  922. 

The  defendant  in  garnishment  roust  be 
notified  "In  time  to  have  protected  his 
riglits"  by  personal  service  or  some  form 
of  substituted  service  (Chicago,  R.  I.  &  P. 
R.  Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed. 
1144,  IS  Sup.  Ct.  Rep.  797),  tlie  proper 
publication  being  made. 

Harris  v.  Balk,  198  U.  B.  216,  49  K  ed. 
10S3,  25  Sup.  Ct.  Rep.  S2S,  8  Ann.  Caa. 
1084,  20  Cyc.  ^033,  104B,  1054. 

A  fundamental  condition  under  the  6th 
and  14th  Amendments  to  the  Constitution 
of  the  United  States  is  "that  there  shall  be 
notice  and  opportunity  for  hearing  given 
the  parties." 

Twining  ■■  Sew  Jersey,  fill  U.  8.  78, 
111,  63  L.  ed.  97,  111,  29  Sup.  Ct  Rep. 
14;  Earte  v.  McVeigh,  91  U.  S.  S03,  E3  Ik 
ed.  39S. 

A  lodging  house  where  the  defendant  la 
temporarily  stopping  is  not  a  last  and 
usual  place  of  abode,  within  the  meaning 
of  the  statute. 

Fitzgerald  v.  Salentine,  ID  Met  436; 
White  V.  Primm,  36  111.  41G;  Hennings  v. 
Cunningham,  —  N.  J.  L.  — ,  59  Atl.  12[ 
Zachsrie  v.  Richards,  6  Mart.  N.  S.  467; 
Wright  V.  Oakley,  5  Met.  400;  Cniig  v. 
Gisborne,  13  Gray,  270;  Missouri,  K.  &  T, 


principles  of  nstural  justice  that  a  foreign 
tribunal  should  refuse  to  recognize  it,  and 
treat  a  sentence  founded  on  it  as  a  nullity. 
A  foreifni  judgment  rendered  against  a  citi- 
zen of  the  state  in  which  it  was  pronounced 
stands  on  a  very  dlRerent  footing  from 
foreign  judgment  against  one  who  owed  i 
allegiance  to,  and  was  not  subject  to,  tlie 
Jurisdiction  of  the  state  in  which  it  was 
rendered.     Cassidy  v.  Leitch,  supra. 


Bank  v.  Holmes,  12  N.  D.  3S,  94  N.  W.  7B4. 
The  former  decision  is  merely  to  the  effect 
that  service  by  leaving  a  summons  In  due 
form  at  the  naual  place  of  abode  of  tbe  de- 
fendant in  the  etate,  as  provided  by  a  stat- 
ute, when  the  defendant  was  in  fact  absent 
from  the  state,  and  did  not  return  until 
after  the  judgment  had  been  rendered 
against  him  bv  default,  was  not  a  "personal 
service"  within  a  statute  providing  that 
when  no  personal  service  has  been  made  on 
defendant  in  an  action  which  may  be  en- 
tered without  such  service,  the  court,  on 
suggestion  thereof,  may  order  the  action  to 
be  continued,  and  direct  notice  to  be  given 
by  publication.  The  latter  case  merely  In- 
volved the  sufficiency  of  the  service  to  sus- 
tain an  attachment  against  a  nonresident; 
and  the  decision  is  merely  to  tbe  effect  that 
a  provision  of  the  statute  that  service  by 
leaving  a  copy  of  tlie  process  at  the  dwelling 
house  of  the  defendant  when  be  cannot  be 
KS  I.,  ed. 


found  shall  be  equivalent  to  personal  service 
does  not  apply  to  service  by  leaving  a  copy 
at  the  residence  of  the  defendant  in  another 
state.  The  statute  further  provided  that 
when  publication  is  ordered,  personal  serv- 
copy  of  the  summons  and  complaint 


the  court  said  that  personal  service  within 
that  provieion  means  actual  aerviee  by  de- 
livering to  the  person,  and  not  to  the  proicy. 
In  this  connection,  the  court  said  the  term 
"personal  service"  has  a  fixed  and  deSnlta 
meaning  in  law.  It  is  service  by  delivery  of 
the  writ  to  the  defendant.  Other  modes  of 
service  may  be  given  the  force  of  such  serv- 
ice by  legielative  enactment.  But  the  use  of 
the  words  "personal  service,"  unqualified,  in 
a  statute,  means  actual  service  by  delivering 
to  the  person,  and  not  to  a  proxy. 

The  decision  in  Amsbsugh  v.  Exchange 
Bank,  33  Kan.  100,  6  Pac.  364,  denying  the 
right  to  maintain  an  action  in  Kansas  upon 
a  personal  judgment  obtained  in  Iowa  upon 
service  by  leaving  a  copy  of  the  process  with 
the  defendant's  wife  at  the  place  where  he 
had  formerly  resided  in  Iowa,  waa  apon  the 
ground  that  the  defendant  had  become  a 
nonresident'  of  Iowa  prior  to  tlie  service  In 
question;  but  the  court  seems  to  have  been 
of  the  opinion  that,  even  if  the  defendant 
had  been  a  resident  the  service  would  not 
have  been  sufficient  tc  entitle  the  personal 
judgment  to  recognition  in  anothar  rtnte. 
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Tnul  Co.  T.  Norria,  81  Uinn.  866,  03  N. 
W.  634;  Bturgie  v.  Taj,  16  Ind.  429,  79 
Am.  Sec.  440;  Honejcutt  v.  Nyqniat,  12. 
W70.  183,  100  Am.  St.  Rap.  976,  74  Pu. 
W. 

The  [K'OTiBion  for  mibctitntad  lerviM  bj 
iHTing  at  the  U«t  and  UBual  plAce  of  abode 
refer*  either  to  one  who  ia  an  inhabitant, 
or  le  a  resident  at  th«  time  of  Mrrice; 
tlierefore,  aa  defendant  had  left,  the  at- 
tempted Berrice  gave  the  court  no  juris- 
diction. 

Earle  t.  McVeigh,  91  U.  B.  603,  23  L.  ed. 
SBB. 

Notice  hj  aarvice  on  the  aame  day  doee 
not  Iul£l  the  couetitutional  requirement. 

United  Statea  ex  rel.  Turner  v.  Fiaher, 
222  U.  8.  204,  56  L.  ed.  ISO,  82  Sup.  Ct. 
Rep.  37;  Roller  t.  E0II7,  176  U.  S.  399,  44 
L.  ed.  S20,  20  Sup.  Ct.  Rep.  410. 

No  brief  waa  Sled  for  defendanta  in  er- 


Ur.  Jnatice  Holmea  delivered  tlte  opin- 
ion of  the  court: 

Thia  ia  an  action  of  aaaumpait  hegim  on 
June  30,  lOOS,  in  the  district  court  of  Hono- 
lulu, b;  gamiabment  and  leaving  a  copy  of 
the  aummons  at  a  place  which,  according 
to  the  return,  waa  the  defeodant'a  laat  and 
naual  place  of  abode,  he  being  absent  from 
the  territory.  The  defendant  did  not  ap- 
pear and  the  plaintiff  got  judgment  against 
the  fund  on  July  2,  1900.  No  appeal  or 
writ  of  error  waa  [73]  taken,  biit  on  Decem- 
ber SI,  1900,  the  time  for  auing  out  a  writ  of 
error  not  having  expired,  the  defendant  ap- 
peared specially  and  moved  to  quash  the 
aerviee  and  set  aside  the  judgment  on  the 
ground  that  the  record  showed  that  there 
wt$  not  sufBcient  service  upon  him  to  com- 
ply with  the  14th  Amendment  and  the  laws 
of  Hawaii.  The  motion  was  accompanied 
bj  an  affidavit  to  the  effect  that  the  defend- 
ant bad  changed  hia  domicil  to  Australia 
before  the  begiDning  of  this  suit,  that  he 
had  returned  and  lived  for  a  month  in  Jan- 
uary and  February,  1900,  at  the  place 
where  the  summona  was  left,  and  then  had 
gone  back  to  Australia;  and  that  his  last 
and  usual  place  of  abode  (before  hia  change 
of  domicil.  aa  we  understand  it)  was  at 
Walkiki.  The  district  court  overruled  the 
notion  and  its  judgment  was  alBrmed  by 
tbe  supreme  court. 

The  argument  for  the  plaintiff  in  error 
aaanmee  a  wider  range  than  ie  open  upon 
thia  motion.  The  aupreme  court  aaya  that 
the  question  whether  the  evidence  waa  auiB- 
dmt  to  aupport  tbe  judgment  cannot  be 
raised  in  thb  way,  and  we  ahonid  follow 
tbe  decision  even  if  it  aeemed  less  obvious- 
ly reMonable   than    it   doea.      Montoym  t. 


Ooncalea,  232  U.  S.  37S,  376,  ants,  646,  U 
Sup.  Ct.  Rep.  413.  Moreover,  the  onty 
errors  assigned  here  are  in  holding  tliat  tha 
service  preacribed  by  |  8114  of  the  Be- 
vised  Laws  of  Hawaii,  as  construed  by  tbe 
court,  and  that  leaving  a  copy  of  tiie  sum- 
mons as  above  stated  after  garuisbment  of 
a  debt  due  to  the  defendaJit,  were  sufficient 
to  meet  the  requirements  of  the  0th  Amend- 
ment <tbe  court  luving  assumed  that  tbe 
defendant  referred  to  tbe  6th  when  he  men- 
tioned the  14th  in  hia  motion  below). 

The  supreme  court  was  of  opinion  that, 
If  the  question  was  open,  leaving  a  copy  of 
the  summons  at  the  plsce  where  the  defend- 
ant last  bad  stopped  was  leaving  it  at  his 
last  and  usual  place  of  abode  within  g  2114. 
On  that  point  we  see  no  sufficient  reason 
for  disturbing  the  judgment.  Phsnii  R. 
Co.  V.  LandU,  231  U.  S.  6TS,  670,  ante,  S7T, 
34  Sup.  Ct.  Rep.  179.  Really  the  only  mat- 
ter before  ua  that  calls  for  a  word  is  [74] 
the  decision  that  a  judgment  appropriating 
property  within  the  jurisdiction  to  payment 
of  the  owner's  debt,  which  would  bo  good 
if  the  property  itself  were  the  defendant, 
is  not  made  bad  by  the  short  and  somewliat 
illusory  notice  to  the  owner.  Upon  this 
point  the  court  below  relied  upon  the  above 
I  2114  and  Pennoyer  v.  Neff,  95  U.  S.  714. 
7S7,  S4  L.  ed.  665,  570:  "Tlie  law  assumes 
that  property  is  always  in  the  pos»eHsion 
of  Its  owner,  in  person  or  by  agent;  and 
it  proceeds  upon  the  theory  tlint  its  seiiure 
will  inform  him,  not  only  that  it  ia  taken 
into  the  custody  of  the  court,  but  that  be 
must  look  to  any  proceedings  autboriied 
by  law  upon  such  aeiiure  for  its  condem- 
nation and  sale."  It  has  been  said  from 
of  old  that  seiiure  is  notice  to  the  owner- 
Scott  T.  Shearman,  2  W.  Bl.  977,  070,  11 
Bug.  Rul.  Cas.  17;  Mankin  v.  Chandler,  2 
Brock.  126,  127,  Fed.  Cas.  No.  0.030.  See 
Cooper  V.  Reynolds,  10  WaU.  308.  317,  IB 
L.  ed.  031,  932. 

Summons  of  the  defendant's  debtor  by 
garnishment  is  given  like  effect  in  express 
terms  by  |  2114.  "Such  notice  [i.  e.,  serv- 
ice on  tbe  garnishee]  shall  be  sufficient  no- 
tice to  tbe  defendant  to  enable  tbe  plaintiff 
to  bring  his  action  to  trial  unless  the  de- 
fendant be  an  inhabitant  of  this  territory, 
or  baa  sometime  resided  therein,  and  then 
B  like  copy  shall  be  served  personally  upon 
him.  or  left  at  his  last  and  usual  place  of 
abode."  This  statute  was  in  force,  no 
doubt,  before  the  debt  gamisbeed  waa  con- 
tracted, and  gave  the  defendant  notice  that 
ha  must  be  ready  to  be  represented  in  order 
to  save  a  default  if  the  debt  waa  attached. 
It  he  bad  appeared,  nothing  ahowa  that 
proper  time  would  not  have  been  allowed  to 
produce  evidence  at  the  trial.  The  district, 
court  haa  juriadiction  over  amall  debta  only. 
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BcT.  Lawi  of  Bawaii,  |  1662.  Ita  proc««d- 
lagi  ii»tar«ll7  are  ■omewhat  Bummary.  It 
ftppeara  that  tbe  defendant  had  knowledga- 
of  th«  action  before  the  time  tor  a  writ  of 
nror  liad  expired,  and  when  it  maj  be  tliat 
it  (till  would  have  been  pOBsible  to  eet 
aaida  tlie  judgment  and  to  retry  tba  eaae. 
Ha  did  not  adopt  the  course  that  [TS] 
would  have  opened  effective  ground  of  at- 
tack eveD  aa  the  record  atood.  We  cannot 
diacorer  that  he  has  luflered  any  injuatiee 
— atill  leea  that  he  boa  been  aubjected  to 
oneonatitutional  wrong. 
Judgment  affirmed. 


EAW  VALLEY  DRAINAGE  DISTRICT 
OF  WYANDOITE  COUNTY,  KANSAS. 
(No.  313.) 


KAW  VALLEY  DRAINAGE  DISTRICT 
OF  WYANDOITE  COUNTY,  KANSAS. 
(No.  314.) 

(See  S.  C.  Reporter'i  ed.  TS-80.) 


(For  other  cisea.  «ee  Commerce,  I.  d,  in  Dl- 
K«n  Sup.   Ct.   IMS.] 

Commerce  —  atate  Interference  —  or- 
dcrlnc  removml  of  interstate  railway 
brldce. 


necewary  part*  of  linea  of  interatate  com- 
merce cannot  be  ordered  by  a  state  court 
even  in  tlie  avowed  eipectatioa  tliat  euch 
order  will  lead  to  the  desired  elevation  of 
the  bridges,  which  the  state  court  could 
not  order  directl;  without  the  suthoritj  of 
tbe  Secretary  of  War. 
IFor^other  cBMa,_Me  Commerce,  IL  c.  In  Dt- 


t  Sop.  Ct.  ] 


«.) 


[Noa.  313,  S14.] 

Argued  Uarch  IB  and  20,   1014.     Decid«l 
April  6,  1S14. 


the  iaanance  of  peremptory  writ*  ol  man- 
damua  requiring  the  removal  of  interatate 

NOTK. — On  atate  regulation  of  interstate 
or  foreign  commerce—see  notes  to  Norfolk 
&  W.  R.  Co.  v.  Com.  13  L.R^.  107,  and 
Ohmcester  Ferrr  Co.  t.  Fennsyivania,  80  L. 
•d.  U.  8.  1S8. 
tS  Ik  ad. 


railway  bridge*  over  a  navigable  stream. 
Eevened. 

Bee  (ama  coae  below,  ST  Kan.  ET8,  12S 
Pac.  BBl. 

The  fact*  are  itated  in  the  opioloD. 

Ur.  SamBcl  W.  Moore  argued  the  came, 
and,-  with  Heaara.  Samuel  W.  Sawyer  and 
Jame*  M.  Sonbj,  filed  a  brief  for  plaiatilh 

The  police  power  irf  a  state,  for  whatever 
purpose  sought  to  be  exerciaed,  cannot  legit- 
imately be  exerted  m>  M  enbatontially  to' 
prohibit  or  unnecessarily  to  burden  inter- 
atate commerce. 

Weet  y.  Kansas  Natural  Qaa  Ca  S21  U.  S. 
esO,  5S  L.  ed.  Tie,  36  LJtA.(N.S.)  lUS, 
31  Sup.  Ct.  Rep.  664;  Atlantic  Coast  Line 
R.  Co.  V.  Wharton,  20T  U.  S.  328,  B2  L.  ad. 
230,  2S  Sup.  Ct.  Rep.  121;  MlsBissippl  R. 
Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
386^  61  L.  ed.  209,  2T  Sup.  Ct.  Rep.  00; 
IllinoiB  C.  B.  Co.  v.  Illinoi*,  163  U.  8.'  142, 
41  L.  ed.  107,  16  Sup.  Ct.  Rep.  lOOS;  Cleve- 
land, C.  C.  t  St.  L.  R.  Co.  V.  Illinois,  ITT 
U.  S.  614,  44  L.  ed.  866,  20  Sup.  Ct.  Bep. 
722;  Schollenberger  v.  Pennsylvania,  171 
U.  8.  1,  43  L.  ed.  40,  18  Sup.  a.  Rep.  TB7; 
Hannibal  ±  St.  J.  R.  Co.  v.  Husen,  «6  V. 
8.  4flS,  24  L.  ed.  62T;  MUsoiiri,  K.  ft  T.  R. 
Co.  V.  Haber,  160  V.  8.  6]3,  42  L.  ed.  8T8, 
18  Sup.  Ct.  Rep.  488. 

To  be  repugnant  to  the  commerce  clause 
of  the  Constitution,  or  tbe  acts  of  Congress 
thereunder,  the  action  complained  of  need 
not  be  that  of  the  legislature,  but  may  be 
any  exercise  of  state  authority  by  any 
agency  of  the  state  government. 

Atlantic  Coast  Line  R.  Co.  v.  Wharton, 
207  U.  S.  334,  62  L.  ed.  234,  28  Sup.  Ct. 
Rep.  121. 

Of  course,  action  by  the  state,  if  other- 
wise unobjectionable,  may  be  upheld,  even 
though  it  affecta  Interstate  commerce,  pro- 
vided it*  otwration  on  tnch  commerce  Is 
only  Indirect  and  remote. 

Austin  V.  Tennessee,  170  U.  8.  343,  349. 
4E  U  ed.  224,  228,  21  Sup.  Ot.  Rep.  132, 

Thus,  it  has  been  said  that  the  states 
msy  legislate  with  respect  to  the  instm- 
mentalities  of  interstate  commerce,  m>  far 
as  such  legislation  i*  within  their  ordinary 
police  powers. 

Louiavllle  ft  N.  R.  Co.  t.  Kentucky.  ]«1 
U.  8.  677,  40  L.  ed.  840,  18  Bup.  Ct  Rep. 
714. 

Such  cases  have  always  been  sustained, 
however,  upon  tbe  theory  that  such  regnla- 
tiona  aid  rather  than  burden  auch  com- 
«;  and  it  ia  dear  that  a  state  eannot 
make  such  requirements  of  -an  interstate 
carrier  sa  will  impair  or  destroy  the  use- 
tulnesa  of  lU  facilities. 

Atlantie  Coaat  Line  R.  Co.  v.  Wharton, 
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807  U.  S.  S2B,  S2  L.  ed.  230,  28  Sup.  Ot.  this  could  not  be  doD«  without  the  coniwnt  ol 
Rep.  lEl;  Miuissippi  R.  CommiBBion  r.  such  roads,  which  they  also  refused;  tbat 
Illinois  C.  B.  Co.  203  U.  S.  835,  SJ  L.  cd  the  raising  would  do  permanent  damage  tn 
SOQ,  27  Sup.  Ct.  Rep,  00;  Clevelaad,  C.  C.  private 'property  abutting  on  the  streets 
i,  Bt.  L.  R.  Co.  T.  Illinois,  177  U.  8.  514,  44  that  would  have  to  be  raised,  and  that  the 
L.  ed.  868.  20  Sup.  Ct.  Rep.  722;  Illinois  plaintiff  bad  Uken  no  steps  to  compenwite 
C.  R.  Co.  *.  Illinois,  IBS  U.  S.  ]fi4,  41  L.  the  owners)  that  the  damage  to  the  defend- 
ed. HI,  18  Sup.  Ct.  Rep.  1098.  ^^t  „ould  exceed  Urge  sums  meutionedi 
From  the  cases  cited  last  above  it  appears  ^j  t^at  the  plans  for  the  new  bridges  hav« 
tliat  whether  or  not  a  requirement  sought  ^^  been  approved  by  the  Secretary  ot  War. 
to  be  made  by  a  state  of  an  InterstaU  car-  ^^  ^^  y,^,^  3_  jg^g^  ^^p  425_  |  fl.  30 
Tier  amounto  to  a  direct  regulaticm  of  iiv  g^^^^  ^j  j^  „„,_  „  g  ^^     gj^j^  „0j_ 


teratate    commerce,    or    merely    nSects    it 


3640.     Each  defendant  relied  upon  the  14tli 


indirectly  and  ranotely,  may  be  tested  by  ^^^j^^^t.     The  Terminal  Company  ftbo 

considering  whether  or  not  such  a  require.  ^            ^  ^^^^^^^^  ^.^^  ^^  ^^J^^^  ^^ 

ment  U  reasonably  necessary.    If  It  affects  ^^^  ^^j^^   ^^^            ^^^  ^^            »^^  j^^ 

or    burden,    interstate    commerce    unneces-  requirement,   «id   to   be   proteet«l 

MTl^    it  will  be  held  to  be  i^«Hd  as  a  P     ^^^  Constitution,  article   1.  ^   10.     !!« 

dlrwt  Interference  with  the  atcluaive  power  ^^  ^^^  ^^^^^  ^„  ^^^  altemative  writ, 

of  Congre«i  to  regulaU  such  commerce.  ^^  ^^^^  ,^^^^^   ^,^j  ^^^  ^^p,^^  ^^  ^ 

Ur.    Thomas    A.    Pollock    argued    the  the  state  issueil  peremptory  writs  requiring 

cause   and   filed   a   brief   for   defendant   in  the  defendants  to  clear  the  channel  to  apecl- 

error.  fled  heights.    87  Kan.  272,  123  Pac.  991. 

Motions  to  dismiss  were  presented  at  tha 

Mr.  Justice  HoImeH  delivered  the  opin-  last  term,  but   were  denied,  as  the  record 

ion  of  the  court:  shons  not  only  that  rights  under  the  Cod- 

These  cases  arise  upon  petitions  for  man-  stitution   and   laws    of   tlic   United   States 

damus  filed  by  the  defendant  in  error,  the  were  specially  set  up  and  claimed,  but  that 

Kaw   Valley  Drainage   District.     The   alle-  the   questions   concerning  them   are  not  of 

gations    are    that    tlie   Kansas    river   Sows  a  iiind  to  be  dismissed. 

through  the  district,  is  a  navigable  stream,  The    supreme    court    recognized    that    It 

aad   in   190.3   overdowed   its  twnks,  flooded  could  not  order  the  bridges  to  l>e  raisMl  to 

ft  large  part  of  Kansas  City,  Kansas,  and  the  required   height  without  the  authorit; 

oaused   great   loss;    that   the   harbor    lines  of   the   Secretary    of    War.     Therefore   we 

established   by   the  United   States  and   the  may  lay  on  one  aide  the  somewhat  surpria- 

lincs  for  a  levee  slung  the  banks  established  ing  answer  made  to  the  allegations  that  the 

by  the  plaintiff  substantially  coincide;  that  consent  of  the  city  and  other  railroads  was 

th«    defendants    respuctively    own    bridges  necessary  and  was  refused, — the  Buggestion, 

across   the   river,   which,    at   their    present  namely,  that  if   the   defendants  wanted   to 

elevation,   cause   it  to   overflow;    nnd   tliat  do  it  they  would  And  some  way  of  reaching 

Uie  plaintiff,  in  pursuance  of  tlie  power  i>iv-  their  end.     See  Louisville  t  N.   R.  Co.  v. 

en  to  it  by  the  state,  has  ordered  the  de-  Centra]  Stock  Yards  Co.  212  U.  S.  132,  144, 

foidanta  respectively  to  raise  these  bridges  53  L.  ed.  441,  446,  29  Sup.  Ct.  Hep.  248. 

to  specifled  heights  and  to  remove  the  old  It  was  not  suggested  that  the  railroads  had 

ones,  which  the  defendants  have  refused  to  the  power  to  reach  the  result  by   emineitt 

do.    On  these  petitions  alternative  writs  is-  domain.     See  Atlantic  Coast  Line  R.  Co.  t. 

sued,   and   thereupon   the  defendants  made  North   Carolina   Corp.   Commission,  206  U. 

return,  each   making  a  general  denial  and  S.  1,  27,  SI  L.  ed.  933,  945,  27  Sup.  Ct.  Rep. 

setting  up   that   its   railway   tracks  across  5S5,  11  Ann.  Cas.  3118.     We  lay  on  one  side 

the  bridge  were  used   in   commerce  among  also  various  [78]  over-reUned  objections  to 

tb«  states,  and  that  such  commerce  would  the  defendants'  pleadings  made  in  the  argil- 

ha  cut  off  and  destroyed  by  enforcement  of  ment  here,  saying  only  tbat  we  read  them  «a 

the  order,  and   claiming  the  protection  ot  alleging  what  they  fairly  would  convey  to 

the  Constitution,  art.  1,  S  8   (cl.  S).    Tliey  an  ordinarily  intelligent  lawyer  by  a  fairly 

each  alleged  also  that  to  raise  the  bridges  exact  use  of  English  speech.    Swift  ft  Co.  .▼. 

would   require  a   raising  of  the  grades  ot  United  States,  18S  U.  B.  376,  395,  40  L.  ed. 

the  etreeU  for  the  approaches,  and  that  the  61S,  623.  23  Sup.  Ct.  Rep.  278.     But  tha 

right  to  raise  them  depended  on  the  consent  court  went  on,   on  the  assumption  that  it 

of  Kansas  City,  which  the  city  refused  to  would  lead  to  the  elevation  of  tha  bridges, 
gire;  that  the  raising  would  cut  in  two  In- 1  and   seemingly   for   the   purpose   of  accom- 

tersecting  [TT]  tracks  of  othn  roads,  that  plishing  indirectly  what  it  admitted  that 

t5«  ,-.         S«S  V.  s. 
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It  eonid  not  do  directly,  to  mak:  an  nn- 
qualiScd  Absolute  order,  as  we  hare  said, 
that  the  defeadants  should  clear  the  cliannel 
of  all  obttructioni  on  their  liaea  up  to  the 
apecifled  heights, — in  other  words,  to  le- 
move  the  bridgea  as  they  staod. 

These  Judgment*  must  be  talieii  aa  they 
read  upon  tbeir  face.  They  are  not  condi- 
tional orders  to  raise  the  bridge  if  the  de- 
fendanta  can  obtain  the  consent  of  parties 
not  before  the  court,  and  of  one  authority, 
at  least,  not  sabject  to  its  controL  They 
cannot  be  qualified  by  speculation  as  to 
what  is  likely  to  happen  in  fact.  Tiioy  are 
out-and-out  orders  to  remove  bridgea  that 
ar*  a  neceaaary  part  of  lines  of  commerce  by 
rail  among  the  states.  But  that  subject- 
matter  is  under  the  exclusive  control  of 
Congress,  and  is  not  one  that  it  liaa  left  to 
the  states  until  there  shall  be  further  ac- 
tion on  ita  part.  The  freedom  from  inter- 
ference on  the  part  of  the  states  is  not  con- 
fined to  a  simple  prohibition  of  laws  im- 
pairing it,  but  extends  to  interference  by 
ftny  ultimate  organ.  It  was  held  that  un- 
der the  permissive  statute  autliorizlng  tele- 
graph companies  to  maiutsin  lines  on  the 
post  roads  of  tlie  United  States  a  state 
could  not  stop  the  operation  of  the  linos  by 
an  injunction  for  failure  to  pay  taxes. 
Western  U.  Teleg.  Co.  t.  Atty.  Qen.  126 
U.  S.  S30,  31  L.  ed.  TSO,  8  Sup.  Ct.  Rep. 
961.  William*  k.  Talladega,  226  U.  S.  404, 
41S,  418,  07  L.  ed.  275,  279,  2S0,  33  Sup. 
Ct.  Rep.  116.  It  would  seem  that  the  same 
principle  appliea  to  railroads  under  the  com- 
merce clause  of  tha  Constitution,  especially 
if  taken  in  connection  with  tlie  somewhat 
similar  sUtote  now  Rev.  [79]  Stat,  g  S20R, 
V.  B.  Comp.  Stat.  IBOl,  p.  3SB4.  And  so  it 
la  held.  Atlantic  Coast  Line  R.  Co.  v. 
Wharton,  207  U.  S.  328,  334,  52  L.  ed.  230, 
234,  28  Bup.  Ct.  Eep.  121;  Uissiseippi  R. 
Commission  t.  Illinois  C.  E.  Co.  203  U.  8. 
33S,  61  L.  ed.  209,  27  Sup.  Ct.  Rep.  BO. 

The  decisions  also  show  that  a  state  can- 
not avoid  the  operation  of  this  rule  by  sim- 
ply invoking  the  convenient  apologetics  of 
the  police  power.  It  repeatedly  has  been 
said  or  implied  that  a  direct  interference 
with  commerce  among  the  states  could  not 
b«  Jnstined  in  this  way.  "The  state  can 
do  nothing  which  wit!  directly  burden  or 
impede  the  interstate  traffic  of  the  company, 
or  impair  the  usefulness  of  Its  facilities  for 
such  trafllc."  Illinois  C.  R.  Co.  v.  nilnola, 
18S  n.  S.  142.  164,  41  L.  ed.  107,  111,  10 
Sup.  Ct.  Rep.  10S8;  A<istin  t.  Tennessea, 
17B  U,  S.  343,  340.  45  L.  ed.  224,  228,  21 
8np.  Ct.  Rep.  132;  Atlantic  Coast  Line  R. 
Co.  T.  Wharton,  207  U.  8.  328,  334,  07  L. 
BS  L.  ed. 


ed.  230.  234.  28  Sup.  Ct.  Rep.  121.  To 
destroy  the  bridges  across  which  these,  rail- 
road lincB  r.oceaBarily  pass  is  at  least  U 
direct  an  interference  with  such  commerce 
as  to  prohibit  the  importation  of  cattle  or 
oleomargarin,  or  the  export  of  natural  gas. 
Hannibal  k  6t.  J.  R.  Co.  v.  Huaen,  95  U. 
S.  466,  24  L.  ed.  G27 :  Schollenberger  v. 
Petins.vlvania,  171  U.  S,  1,  43  L.  ed.  49. 
18  Sup.  Ct.  Rep.  767;  West  v.  Kansas  Nat- 
ural Gaa  Co.  221  U.  S.  229,  262,  65  L.  td. 
716,  72S,  35  L.R.A.(N.S.)  1163,  31  Sup.  Ct. 
Rep.  6S4.  Furthermore,  in  the  present  case 
it  is  not  pretended  that  local  welfare  needs 
the  removal  of  the  defendants'  bridges  at 
the  expense  of  the  dominant  requirements 
of  commerce  with  other  states,  but  merely 
that  it  would  be  helped  by  raising  them. 
The  fact  that  the  court  cannot  order  them 
to  be  raised  doea  not  justify  a  judgment 
that  they  be  destroyed  even  in  the  avowed 
expectation  that  what  it  wants  but  cannot 
command  is  all  that  will  come  to  pass. 

A  strong  argument  was  made  for  the 
plaintifTs  in  error  that  they  never  had  been 
allotred  their  day  in  cour^  as  matters  put 
in  issue  by  them,  such  as  the  necessity  of 
the  change,  were  assumed  against  them.  It 
was  urged  with  seeming  justice  that,  grant- 
ing that,  as  was  said  by  the  court,  the  order 
of  tlie  drainage  district  was  prima  facie 
correct,  still,  when  that  order  waa  chal- 
lenged in  tbe  pleadings,  it  could  not  be  as- 
sumed to  be  valid  at  a  hearing  upon  [80] 
the  writs  and  returns.  But  we  express  no 
opinion  upon  this  point  or  npon  claims  un- 
der the  14th  Amendment,  as  what  we  have 
said  sufficiently  decides  the  cases.  The  ai^ 
gument  of  the  terminal  company  upon  the 
contract  with  the  drainage  district  does 
not  impress  us.  By  way  of  compromise  the 
Terminal  Company's  predecessor  agreed  to 
build  a  permanent  bridge  according  to  a 
plan,  and  the  drainage  district  "hereby  con- 
sents  to  the  construction  of  said  permanent 
bridge  .  .  .  and  declares  that  the  same 
when  constructed  shall  constitute  a  lawful 
structure  .  .  .  not  waiving  any  right 
.  .  .  to  require  the  construction  of  an 
additional  span."  This,  coming  from  a 
board  created  to  exercise  police  power,  not 
unnaturally  would  be  construed  rather  aa 
a  license  than  as  an  abdication  of  a  con- 
tinuing duty,  on  which  we  are  asked  to 
take  notice  that  new  light  had  been  shed 
by  a  subsequent  flood  that  has  given  rise  to 
caeea  before  this  court.  But,  for  the  rea- 
sons that  we  have  given,  the  jud-jmcnt 
must  be  reversed. 

Judgments  reversed. 
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SOUTHERN  RAILWAY— CAROLINA  DI- 
VISION knd  Boutbern  ItRilwa;  Com- 
pany, PlBi.  in  Err., 


(See  S.  0.  Reporter'^  ed.  80-87.) 

Appeal  —  reverBlbl«     error  —  Instruc- 
Uon  aa  to  prima  facte  neglleence. 

1.  InBtructing  the  jury  in  an  aetion  under 
the  employers'  Tiabilitv  act  of  April  2S,  1908 
(SS  SUt.  at  L.  6C,  chap.  14B,  U.  8.  Comp. 
Stat.  Supp.  IBll,  p.  1322),  tor  the  death 
of  a  railway  STeman,  caiued  hj  the  falling 
of  hia  engine  through  a  buruing  trestle, 
to  tlie  eOect  that  If  a  servant  ii  injured 
through  defective  instrumentalitieB  (in  this 
CMS  a  defective  aab  pan  or  damper  io  an- 
other engine  and  rotten  wood  in  the  trestle, 
likely  to  take  fire),  it  U  prima  facie  evi- 
dence of  the  maater'i  negligence,  and  that 
the  master  "assumes  the  burden"  of  show- 
ing that  be  eiercieed  due  care  in  furnish- 
ing them.  Is  not  reversible  error  where  the 
charge  recognized  and  stated  later  that  the 
burden  of  proving  negligence  reets  on   the 

flaintiff  throughout. 
Per  otlier  cieei.  see  Appeal  nnd  Error.  S071- 
S1S6,  In   Dlxest   Bup.  Ct.   1908.] 

Appeal  —  excessive  damages  —  review 
of  verdict. 

2.  A  case  of  a  mere  exceBaive  verdict  upon 
the  evidence  is  a  natter  to  be  dealt  witli 
by  the   trial  court;   it  does   not  present   s 

Suettion  for  re-examination  in  the  Federal 
upreme  Court  upon  writ  of  error. 
iror  other  cskb.  see  Appeal  and  Brror.  4TDE(- 
4T81,   Id   Dlgett   Bup.  Ct.   IBOS.l 

INo.  7S6.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  for  Fairfield  Coun- 
ty, in  that  state,  in  favor  of  plaintiff  In  an 
action  tor  death,  brought  under  the  Federal 
employers'  liability  act.    Affirmed. 

Note. — On  the  constitutionality,  appli- 
cation, and  effect  of  the  Federal  employers' 
liability  act — see  note  to  Lamphere  v.  Ore- 
gon R-  &  Nav.  Co.  47  L.ILA.(N.S.)   38. 

On  the  applicability  of  the  doctrine  res 
ipsa  Uiqvilitr  as  between  master  and  servant 
— see  notes  to  Fitzgerald  v.  Southern  R.  Co. 
0  LJIA(N.8.)  337,  and  Byers  v.  Carnegie 
Steel  Co.  Id  LJt.A.(N.S.)  814. 

On  what  questions  the  Federal  Supreme 
Ooort  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  Hiwouri 
•z  rel.  Eill  V.  Dockey,  63  L.R.A.  STl. 

On  review  of  questions  of  fact  on  writ 
of  error  to  state  court— tee  note  to  Smiley 
V.  Kansas,  49  L.  ed.  U.  8.  B40. 


See  same  case  below,  —  S.  C.  — ,  70  6- 
E.  710. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  McDonald  argued  the  cause, 
and,  with  Messrs.  L.  E.  Jetfries  and  B.  L. 
Abney,  filed  a  brief  for  plaintiflfs  in  error: 

In  all  actions  by  the  servant  against  the 
master,  brought  in  the  Federal  courts,  for 
injuries  sustained  through  negligence  on 
account  of  defective  machinery,  the  plain- 
tiff must  show  affirmatively  throughout  the 
entire  case  that  the  master  waa  negligent 

Texas  &  P.  R.  Co.  v.  Barrett.  IM  U.  a 
eiT.  41  L.  ed.  1138.  IT  Sup.  Ct.  Rep.  707, 
1  Am.  Neg.  Rep.  745;  Patton  v.  Texas  A 
P.  R.  Co.  179  U.  S.  S6B,  45  L.  ed.  861,  U 
Sup.  Ct.  Rep.  276;  Loouey  v,  UetropoUtaa 
R.  Co.  200  U.  8.  480,  60  L.  ed.  664,  86  Sap. 
a.  Rep.  303,  IB  Am.  Stg.  Rep.  6ZT;  Chi- 
cago A  N.  W.  R.  Ca  V.  O'Brien,  67  C.  C.  A. 
421,  132  Fed.  693;  Shandrew  *.  Chicago, 
Bt.  P.  M.  A  0.  R.  Co.  73  C.  C.  A.  430, 
142  Fed.  320;  Mexican  C.  R.  Co.  t.  Town- 
send.  62  C.  C.  A.  369,  114  Fed.  737;  Nortb- 
ern  P.  R.  Co.  v.  Diion,  71  C.  C.  A.  666, 
130  Fed.  737,  10  Am.  Neg.  Rep.  637;  Shaok- 
weiler  v.  Baltimore  A  0.  R.  Co.  7S  C.  C.  A. 
3S3,  148  Fed.  106;  ilogers  v.  Louisville  k 
N.  R.  Co.  88  Fed.  482 1  Garnett  v.  Phcenix 
Bridge  Co,  98  Fed.  102;  Peirce  v.  Kile,  26 
C.  C.  A.  201,  63  U.  S-  App.  291,  80  Fed. 
8B6- 

The  law  having  placed  the  positive  duty 
upon  the  maater  to  furnish  reasonably  safe 
appliances,  the  presumption  of  law  is  that 
the  master  has  discharged  bis  doty;  and 
there  Is  also  another  presumption,  that  if 
they  were  defective,  the  master  did  not 
know  of  it. 

4  Thomp.  Neg.  |  3864. 

It  is  not  sufficient  merely  to  prove  that 
the  servant  waa  Injured  through  defective 
machinery  or  appliances,  but  it  must  be 
shown  that  the  master  knew  of  the  defects, 
or  by  reasonable  care  ought  to  have  known 
of  them. 

]  Ubatt,  Mast,  k  B.  H  119-121,  128-133, 
S32-63B;  2  Tbomp.  Neg,  J  1063;  S  Elliott, 
Ev.  S  261S;  4  Thomp.  N^.  g  4362;  S  Thomp. 
Neg.  H  4362,  7623.  7620;  Fitzgerald  v. 
Southern  R.  Go.  0  L.R^.(N.S.)  345,  note; 
Walkowski  V.  Penokee  A  Q.  Consol.  Mines,  41 
L.R.A.  47,  note;  Patton  v.  Texas  k  P.  R. 
Co.  170  U.  B.  S58,  46  I.,  ed.  361,  21  Sup. 
Ct.  Rep.  276;  Texaa  A  P.  R.  Co.  v.  Barrett, 
186  U.  8.  617,  41  L.  ed.  1136,  17  Sup.  Ct 
Rep.  707,  1  Am.  Neg.  Rep.  745;  Mountain 
Copper  Co.  v.  Van  Buren,  66  C.  C.  A.  161, 
133  Fed.  1;  Re  California  Nav.  k  Improv. 
Co.  110  Fed.  674;  Looney  v.  Metropolitan 
R.  Co.  800  U.  8.  460,  60  L.  ed.  6«4,  26  Sup. 
Ct  Rep.  303,  19  Am.  N«g.  Rep.  627. 

It  waa  vroi  of  law  not  to  giant  a  new 
,--        SIS  O.  S. 
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triftl  or  reduce  tbe  verdict  to  conform  to 
the  true  metwore  of  damagea  provided  tor 
by  the  Bct  of  Congresa,  upon  the  ground 
that  the  verdict  nea  m  exceaaive  under  the 
undisputed  facta,  aa  wall  aa  the  charge  of 
the  court,  that  it  deprived  the  plaintiSa  in 
error  of  their  rigbta  under  the  Federal 
emplojrera'  liability  act. 

Dnval  V.  Hunt,  34  Fla.  86,  IS  So.  B70, 
13  Am.  Neg.  Cas.  848;  Louiavilk  &  N.  B- 
Co.  T.  Trammell,  S3  Ala.  360,  9  So.  870; 
ReiteT-Connolly  Mfg.  Co.  *.  Hamlin,  144 
Ala.  1»2,  40  So.  280;  Michigan  C.  R.  Co. 
V.  Vreeland,  2ST  U.  8.  fiO,  67  L.  ed.  417, 
33  Sup.  Ct.  Rep.  192;  American  R.  Co.  v. 
Dldrlckaen,  227  U.  B.  14S,  67  L.  ed.  466, 
83  Sup.  Ct.  Rep.  224;  Gulf,  C.  &  E.  F.  R. 
Co.  V.  HcGinoU,  228  U.  8.  173,  67  L.  ed. 
786,  33  Sup.  Ct.  Rep.  42S,  3  N.  C.  C.  A. 
806;  Alabama  Uineral  R.  Co.  v.  Jonea,  02 
Am.  St.  Rep.  132,  note;  Pickett  v.  Wilming- 
ton 4  W.  R.  Co.  117  N.  C.  616,  30  L.R.A. 
267,  63  Am.  St.  Rep.  Oil,  23  8.  E.  264; 
Louisville,  N.  A.  i  .C.  R.  Cc.  v.  Qoody- 
koontz,  lie  Ind.  Ill,  12  Am.  St.  Rep.  371, 
21  N.  B.  472. 

For  the  purpoae  of  ascertaining  whether 
full  force  and  effect  have  been  given  the 
act  of  Congreia  regulating  the  liability  of 
interstate  common  carriers  to  their  em- 
ployees, and  the  measure  of  dantages  al- 
lowed under  such  statute,  this  court  will 
examine  the  entire  evidence. 

Mackay  v.  Dillon,  4  Hon.  421,  11  L.  ed. 
1038;  Republican  River  Bridge  Co.  v. 
Kansas  P.  B.  Co.  92  U.  8.  316,  23  L.  ed. 
516;  Dower  v.  Elchards,  161  U.  8.  668,  38 
L.  ed.  306,  14  Sup.  Ct.  Rep.  462,  17  Mor. 
Min.  Rep.  704;  Laing  v.  Rigncy,  160  U.  S. 
fiSl,  40  L.  ad.  eS6,  16  Sup.  Ct.  Rep.  3S6; 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  20-5 
U.  S.  1,  61  L.  ed.  681,  27  Sup.  Ct.  Rep.  407; 
Kansas  City  Southern  R.  Co.  v.  C.  H.  Albere 
Commission  Co.  223  U.  8.  673,  66  L.  ed.  656, 
32  Sup.  Ct  Rep.  316;  Cedar  ..apidi  Gas- 
light Co.  V.  Cedar  Rapids,  223  U.  8.  666, 
S6  L.  ed.  694,  32  Sup.  Ct-  Ref.  389. 

Ur.  W.  Bojrd  E^vana  argued  the  cause, 
and.  with  Uessri.  Edwin  C.  Brandenburg,  F. 
Walter  Brandenburg,  E.  J.  Best,  O.  W. 
Ragedale,  and  P.  A.  McMaster,  filed  a 
brief  for  defendant  in  error: 

The  exaction,  as  a  condition  of  refusing 
a  new  trial,  that  the  plaintiff  should  remit 
a  portion  of  the  damagea  awarded  by  the 
verdict,  was  within  the  diacretion  of  the 
trial  court. 

Northern  P.  R.  Co.  v.  Herbert,  116  U.  S. 
642,  64«,  29  h.  ed.  766,  768,  6  Sup.  Ct 
Rep.  6S0. 

This  court  will  not  reverse  a  judgment 
upon  a  writ  of  arror  because  the  verdict 
is 


ft*  Ii.  ed. 


New  York  C.  «  H.  R.  R.  Co.  v.  Fraloff, 
100  U.  S.  24,  31,  26  L.  ed.  631,  634;  Her> 
enela  v.  Guzman,  21S  U.  B.  44,  66  L.  ^. 
SI,  31  Sup.  Ct.  Rep.  136;  New  York,  L.  £. 
&  W.  H.  Co.  V.  Winter,  143  U.  S.  60,  75, 
36  L.  ed.  71,  80,  12  Sup.  Ct.  Rep.  366,  8 
Am.  Neg.  Cas.  690;  Lincoln  v.  Power,  161 
U.  S.  436,  438,  38  L.  ed.  224,  226,  14  Sup. 
Ct.  Rep.  387. 

A  nice  criticism  of  words  will  not  b«  in- 
dulged when  the  meaning  of  the  instmo* 
tlon  ia  plain  and  obvious  and  cannot  mis- 
lead the  jury. 

Rogers  t.  The  Marshal  {United  SUtea 
uae  of  Rogers  v.  Conklin)  1  Wall.  644,  17 
L.  ed.  714. 

In  examining  the  charge  of  the  court  for 
the  purpose  of  aacertaining  ita  correctness 
in  point  of  law,  the  whole  scope  and  bearing 
of  it  must  be  taken  together.  It  is  wholly 
inadmissible  to  take  up  single  and  detached 
passages,  and  to  decide  upon  them  without 
attending  to  the  context,  or  without  in- 
corporating such  qualiflcationa  and  explana- 
tions as  naturally  flow  from  other  parts  of 
the  instruction. 

Magniac  v.  Thompson,  T  Pet.  348,  8  L. 
ed.  709;  Western  MaHaacbusetta  Ins.  Co. 
T.  Norwich  &  N.  Y.  Transp.  Co.  12  Wall. 
201,  20  I~  ed.  360;  Congress  &  E.  Spring 
Co.  V.  Edgar,  09  U.  S.  646,  659,  26  L.  «d. 
487,  491. 

Although  detached  sentences  in  a  charge 
may  be  open  to  critlciam,  still,  if,  upon  tbe 
whole,  it  is  right,  the  jury  could  not  havt 
tailed  to  underatand  it  correctly,  and  the 
case  will  not  be  reversed  upon  that  ground. 

Baltimore  a.  1'.  R.  Co.  v.  Uackey,  167  U. 
8.  72,  87,  39  L.  ed.  624,  629,  15  Sup.  Ct. 
Rep.  491;  Washington  &  Q.  R.  Co.  v.  QUd- 
mon;  15  Wall.  401,  410,  21  L.  ed.  114,  110; 
Evanston  v.  Gunn,  OS  U.  S.  660,  26  L.  ed. 
306;   Chicago  ft  N.   W.  R.  Co.  v.  Whitton, 

13  Wall-  270,  201,  20  L.  ed.  671,  678; 
New  York,  L.  E.  k  W.  R.  Co.  v.  Estill,  147 
U-  8.  691,  614,  37  L.  ed.  292,  303,  13  Sup. 
Ct.  Rep.  444;  Northern  F.  R.  Co.  v.  Bab- 
cock,  164  U.  S.  190,  201,  38  L.  ed.  9S8, 
S61,  14  Sup.  Ct.  Rep.  978. 

Assuming   error    waa    committed    in   the 

charge,  it  waa  cured  by  apeciflc  Instructiona. 

Gamache  v.  Piquignot,  16  How.  4SI.  468, 

14  L.  ed.  1012,  lOIS;  ColunriiU  Heights 
Eeal^  Co.  V.  Rudolph,  217  U.  8.  647,  6S7, 
54  L.  ed.  877,  881,  30  Svp.  Ct.  Rep.  6B1, 
19  Ann.  Cas.  766;  Garrard  v.  Reynolds,  4 
How.  123,  126,  11  L.  ed.  903,  SOS;  Balti- 
more ft  P.  R.  Co.  V.  Mackey,  157  U.  8.  78, 
86,  39  L.  ed.  624,  629,  16  Sup.  Ct.  Rep, 
491;  Choctaw,  O.  &  Q.  R.  Co.  v.  Tenneaaee, 
191  U.  8.  326,  334,  48  L.  ed.  201,  207,  24 
Sup.  Ct.  Rep.  09,  IS  Am.  Neg.  Rep.  240; 
Gila  Valley,  O.  t  N.  B.  Co.  T.  I^on,  203 
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U.  S.  405,  m.  51  L.  cd.  27a,  281,  27  Sup. 
Ct.  Rep.  146. 

Courts  are  not  inelined  to  grant  a  i)e\T 
trial  merely  on  account  of  ambiguity  in 
the  charge  of  tbe  court  to  the  jury,  while 
it  appears  that  the  oomplaining  party  made 
no  effort  at  the  trial  to  have  the  point  ex- 
plained. 

Ihe  Sybil,  4  Wheat.  08,  t  L.  ed.  522; 
Baltimore  4  P.  R.  Co.  t.  Mackey,  157  U. 
S.  72,  ST,  3B  L.  ed.  024,  629,  16  Sup.  Ct. 
Hep.  491. 

Under  the  peculiar  circumstances  we  eub- 
mit  that  tbe  rule  laid  down  by  this  court 
in  numerous  caaea,  that  where  no  excep 
ia  noted  at  the  time  of  the  charge,  it  is  not 
subject  to  review,  ahoulcl  be  followed  in  thia 

Humes  t.  United  SUteg,  170  U.  S.  210, 
212,  42  L.  ed.  1011,  1012,  IS  &up.  a.  Rep. 
602;  Tucker  v.  United  States.  IBl  U.  S. 
104,  170,  38  L.  ed.  112,  115,  14  Sup.  Ct. 
Rep.  200;  St.  Clair  v.  United  BUtes,  164 
U.  S.  134,  153,  38  L.  ed.  9311,  943,  14  Sup. 
Ct  Rep.  1002;  Stewart  v.  Wyoming  Cattle 
Ranchc  Co.  128  U.  8.  383,  32  L.  ed.  430, 
fi  Sup.  Ct.  Rep.  101 ;  McDermott  v.  Severe, 
202  U.  S.  eOO,  610,  50  L.  ed.  1162,  1108, 
26  Sup.  Ct.  Rep.  700. 

No  >'edernl  queetion  was  involved. 

San  Francisco  t.  Scott,  111  U.  S.  T63, 
7Se,  2S  L.  ed.  S93,  4  Sup  Ct.  Rep.  088; 
Chicago  &  A.  R.  Co.  v.  Wiggins  Ferry  Go. 
110  U.  S.  61S,  024,  30  L.  ed.  G19,  623,  7 
Sup.  Ct.  Rep.  31)8;  Bank  of  Old  Dominion 
V.  McVeigh,  OB  U.  S.  332,  26  L.  ed.  110; 
Rockbold  Y.  Rockhold,  92  U.  S.  129,  23  L. 
ed.  S07;  New  York  L.  Ina.  Co.  v.  Hendren, 
S2  U.  8.  286,  23  L.  ed.  703;-  Dugger  v. 
Bocock,  104  U.  S.  G9S,  604,  23  L.  ed.  816, 
840. 

Meaara.  W.  Boyd  Erana  nnd  E.  J.  Best 
•lao  filed  a  separate  brief  for  defenddnt  in 

Bo  long  as  the  state  tribunals  in  admin- 
istering righte  created  by  Congreaa  obserre 
the  limitations  of  thp  due  process  of  law 
claose  of  the  Federal  Constitution,  the  ac- 
tion, especially  the  qneations  as  to  the 
eharacter  of  action,  the  order  and  manner 
of  trial,  the  mlea  of  pleading  and  evidence, 
the  quantity  and  quality  of  proof,  must 
naeeeaarily  b«  committed  to  such  state  trl- 
buuala  without  remedy  of  review  by  tbe 
Supreme  Conrt,  except  where  it  is  pointed 
out  that  such  judgment  and  proceedings  of 
state  tribunals  In  tome  way  or  manner  vio- 
late tbe  fundamental  law  of  the  land. 

Fleming  v.  Norfolk  Southern  R.  Co.  180 
N.  C.  196,  76  B.  B.  212. 

The  rule  of  evidence  aa  embodied  in  the 
charge  of  the  trial  judge  in  respect  to  the 
doctrine  of  a  prima  facie  case  and  the  man- 


ner  of  its  establishment,  as  distinguiahcd 
and  differentiated  from  the  burden  of  proof 
or  tbe  preponderance  of  evidence,  ia  not  to 
be  confounded,  and  the  rule  announced  in 
the  charge  of  the  trial  court  aa  to  a  prima 
facie  case,  burden  of  proof  or  preponder- 
ance of  evidence,  is  not  novo  impresno. 
but  such  principle  is  so  firmly  imbedded  in 
OUT  juriaprudence  that  the  same  ia  not  long- 
er open  to  debate. 

United  States  v.  Denver  A  R.  G.  R.  Oo. 
191  U.  S.  90-93,  4B  L.  ed.  108,  109,  84 
Sup.  Ct.  Rep.  33. 

Presumptions  and  inferences  are  eoaqnal 
with  substantive  law  itaelf.  For  the  wjr 
nature  of  the  occurrence  or  happening  of  an 
event,  especially  if  caused  by  an  agency  or 
instrumentality  under  the  control  and  man- 
agement of  another,  makes  a  prima  facie 
case  and  establiehee  the  n^ative  of  the 
proposition.  Exomples  might  be  mentioned 
in  eaaca  of  lost  freight,  injuries  to  passen- 
gera,  Area  from  locomotive  engines.  When 
circuinetanci'a  arc  proven  which  catabliah 
a  prima  facie  case,  the  burden  is  devolved 
upon  the  defendant  to  meet  auch  prima  facie 
case,  and  should  not  be  confounded  with  the 
rule  in  reference  to  the  preponderance  of  evi- 
dence, the  establiahment  of  which  generally 
rests  upon  the  plaintilT. 

Ibid. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  ia  an  action  under  the  employers' 
liability  act  of  April  22,  1908,  chap.  140. 
36  Stat,  at  L.  OS,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  1322,  for  causing  tbe  death  of  tho 
plaintiff's  intestate.  The  plaintiff  got  a 
verdict  for  $25,000,  on  which  the  court  or- 
dered judgment  upon  the  plaintiff's  remit- 
ting 15,000.  Exceptions  were  teken,  but  tbe 
judgment  was  affirmed  by  tbe  supreme  court 
of  the  state.  —  S.  C.  — ,  79  S.  R  710.  The 
exceptions  related  to  the  instructions  of  the 
court  on  the  matter  of  liability,  and  to  tbe 
entering  of  judgment  upon  a  verdict  alleged 
to  be  excessive.  As  te  rulings  of  the  form- 
er elaas,  we  have  indicated  that  when  the 
stetute  ia  made  a  ground  for  bringing  np 
ordinary  questions  of  negligence,  we  ahall 
deal  with  them  in  a  summary  way,  and 
usually  content  ourselves  with  stating  re- 
Bulte.  Whether  si:ch  questions  are  open  in 
a  case  coming  from  a  state  court  we  need 
not  decide,  as,  if  open,  they  can  be  disposed 
of  in  a  few  words. 

Tbe  defendant  was  killed  by  the  falling 
of  his  engine  through  a  burning  trestle 
bridge.  Tbere  was  evidence  tending  to  show 
that  the  trestle  was  more  or  less  rotten,  that 
the  Arc  was  caused  by  the  dropping  of  coals 
from  an  earlier  train,  and  that  the  engine 
'it  have  been  stopped  had  a  proper  look- 
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out  been  kept.  The  first  coin  plaint  U 
against  kii  instructioii  to  tlie  effect  that,  if 
a  servant  is  injured  through  defectiT«  in- 
atnimentalities,  it  is  prima  facie  evidence  of 
the  matter's  negligence,  and  that  tlie  maa- 
tet  "aasumes  the  burden"  of  showing  that 
he  exercised  due  care  in  furaishiag  them. 
Of  course  the  burden  of  [86]  proving  neg. 
ligence  in  a  ttrict  sense  is  on  the  plaintiff 
throughout,  aa  was  reeognized  and  stated 
later  in  the  charge.  The  phrase  picked  out 
for  eriticisni  did  not  controvert  that  propo- 
Bition,  but  merely  expressed  in  an  untwh- 
nical  way  that,  if  the  death  was  due  to  a 
defective  instrumentality  and  no  explana- 
tion was  given,  the  plaintiff  had  sustained 
the  burden.  The  instruction  is  cnticiied 
further  as  if  the  judge  had  said  ret  tp«a  to- 
quituT — which  would  have  been  right  or 
wrong  according  to  the  res  referred  to. 
judge  did  not  say  that  the  fall  of  the  engine 
was  enough,  but  that  proof  of  a  defect  in  apr 
pltances  which  the  compatiy  was  bound  to 
use  care  to  keep  in  order,  and  which  usually 
would  be  in  order  if  due  care  was  taken, 
was  prima  facie  evidence  of  neglect.  The 
instruction  concerned  conditions  likely  to 
have  existed  for  some  time  (defective  aah 
pan  or  damper  on  the  engine  and  rotten 
wood  likely  to  take  fire),  about  which  the 
company  had  better  means  of  information 
than  the  plaintiff,  and  concerning  which  it 
offered  precise  evidence,  which,  however,  did 
not  satisfy  the  jury.  We  should  not  re- 
verse the  judgment  on  this  ground,  even  if 
an  objection  was  open  to  an  isolated  phrase 
to  which  no  attention  was  called  at  the  time. 
The  supposed  error  most  insisted  upon  is 
the  entering  of  judgment  upon  a  verdict 
said  to  be  manifestly  exceesive.  It  is  ad- 
mitted that  the  judge  charged  the  Jury  cor- 
rectly, according  to  principles  established  by 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  S. 
59,  57  L.  ed.  117,  33  Sup.  Ct  Rep.  192,  but 
it  is  thought  to  be  apparent  aa  matter  of 
law  that  the  jury  found  more  than  the 
charge  or  the  law  allowed.  The  argument 
is  this:  The  deeeaaed  was  making  not  more 
than  E900  a  year,  and  the  only  visible 
ground  of  increase  was  the  possibility  that 
he  might  be  promoted  from  fireman  to  en. 
gineer,  with  what  pay  was  not  shown.  He 
could  not  have  given  more  than  9700  a  year 
to  his  family.  His  expectation  of  life  was 
about  thirty  years  by  the  tables  of  mortal- 
ity. Therefore  at  the  legal  rate  qf  interest 
the  income  from  tlO.OOO  [87]  tor  thirty 
years  waa  all  that  the  plaintiff  was  entitled 
to,  whereas  she  waa  given  the  principal  of 
(20,000  oat  and  out  It  may  be  mdmitted 
that  if  it  were  true  that  the  excess  appeared 
aa  matter  of  taw, — that  if,  for  instance,  the 
statute  Gied  a  maximum  and  the  verdict  ex- 
ceeded it, — %  question  might  arise  for  this 
AS  Xi.  ««. 


court.  But  a  case  of  mere  excess  upon  the 
evidence  is  a  matter  to  be  dealt  with  by  the 
trial  court.  It  does  not  present  a  question 
for  re-examination  here  upon  a  writ  of  er- 
ror. Lincoln  v.  Power,  ISl  U.  8.  436,  38  L. 
ed.  224,  14  Sup.  Ct.  Rep.  387;  Herencia  *. 
Ouiman,  219  U.  S.  44,  4S,  GS  L.  ed.  81,  82, 
31  Sup.  Ct.  Bep.  136.  The  premises  of  the 
argument  for  the  plaintiff  in  error  were  not 
conclusive  upon  the  jury,  and  although  the 
verdict  may  seem  to  ua  too  large,  no  such 
error  appears  as  to  warrant  our  imputing 
to  judge  and  jury  a  connivance  in  oscapinii 
the  limits  of  the  law. 
Judgment  affirmed. 


TERRITORY  OF  ARIZONA  AT  THE  HK- 
LATION  AND  TO  THE  USE  OF  J.  N. 
GAINES,  Tax  Collector  in  and  lor  th* 
County  of  Cochise,  in  the  TerTitoi;  of 
Arizona,  Appt., 


(See  8.  0.  Reporter*!  ed.  87-97.) 

Appeal  —  from  territorial  BHpreine  comt 
—  follotvlng  decision  below  —  eqnal- 
liatlon  ot  lax  assessment. 

1,  The  Federal  Supreme  Court  will  not 
disturb  on  appeal  the  ruling  of  the  terri- 
torial supreme  court  that  Ariz.  Rev.  Stat. 
1887,  %  2664,  empowering  the  county  board 
ot  equalization  to  determine  whether  the 
asseased  value  of  any  property  is  too  small 
or  too  great,  and  to  change  and  correct  any 
valuation,  either  by  adding  thereto  or  de- 
ducting therefrom,  gave  such  board  no  au- 
thority to  raise  the  assessment  of  some 
only  of  s  group  of  mining  claims  original- 
ly assesBcd  en  moste  on  the  return  M  the 

[For  other  cases,  see  Appeal  and  Error,  Till. 

m.   1;   Courts.   VII.   3,   to   Dliest  Sap.  Ct. 

1908.1 
Eatoppel   —  to   contest  enforcement  of 

tax  —  listing  —  part  payment, 

2.  Neither  the  listing  ot  a  number  of  min- 
ing claims  en  maaae  Tor  taxation,  nor  tile 
payment  of  a  part  of  the  unlawful  tax  ■» 
a  condition  of  injunctive  relief,  nor  pay- 
ments under  an  attempted  compromise  iiib- 
sequently  held  invalid,  will  estop  the  owner 
from  contesting  the  enforcement  of  the  tax 
because  the  county  hoard  of  equalisation 
unlawfully  increased  the  asseeement  upon 
a  part  of  the  property  by  singling  out  some 
of  the  claims. 

[For  other  esses,  tee  Batop[t«t,  UI..  tm  IMceat 
Sop.  Ct.  1908.] 

[No.  89.] 

Note,— As  to  review  l^  United  SUtei 
Supreme  Court  of  territorial  decisions — tee 
note  to  Minera'  Bank  v.  Iowa,  13  L.  ed.  U. 
8.  887. 
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APFBAl,  from  the  Supreme  Conrt  of  the 
Territorj  of  Arliona  to  review  ■  decree 
which  ftflinned  «  decree  of  the  Diatrict  Court 
at  the  Second  Judicial  ,Diitriet  of  thAt 
territorj',  refiuiug  to  enforce  m  tax  lien. 
AfBrmed. 

See  ume  chm  below,  IS  Aric.  1*8,  lOH 
Fkc.  000. 

The  facta  are  atated  in  the  opiaton. 

Ur.  Geors«  P.  Bnllard,  Attornej  Oen- 
aral  of  Arisona,  aod  Mr.  Ellas  B.  Clark, 
argued  the  caoae,  and,  with  Heaare.  William 
a.  Gilmore  and  William  C.  Prentiu,  filed 
a  brief  for  appellant 

Hr.  Frederick  N.  Jndson  argned  the 
eauae,  and,  witli  Ueaara.  B.  B.  ElUnwood 
and  John  P.  Oreen,  filed  a  hrief  for  ap- 
pellee: 

Under  the  repeated  deciaiona  of  thia  court 
In  the  ezerciae  of  it*  appellate  jurisdiction 
over  territorial  eourta,  the  court  will  not 
disturb  the  decision  of  the  territorial  eourta 
in  a  construction  of  reTenae  or  other  local 
■tatutei  unlesa  there  la  manifest  error  dis- 
eloaed.  In  the  case  at  bar  the  assignments 
at  error  diaclose  no  basis  for  conaideration 
under  this  rule. 

Idaho  ft  0.  Land  tmprov.  Co.  t.  Brad- 
bury, 132  U.  B.  SOB,  33  L.  ed.  433,  10  Sup. 
Ct  Hep.  17T;  Fox  -r.  Haaratick,  ISO  U.  B. 
ero,  30  L.  ed.  fi7T,  10  Sup.  Ct  Bep.  407; 
Copper  Queen  ConsoL  Min.  Co.  ».  Terri- 
torUl  Bd.  of  Equalization,  206  U.  8.  474- 
477,  Bl  L.  ed.  1143,  27  Sup.  Ct.  Rep.  09S; 
Bngliah  r.  Ariiona,  214  U.  S.  SfiS,  63  L.  ed. 
1030,  20  Bup.  Ct.  Bep.  S6B;  Treat  t.  Grand 
Canyon  H.  Co.  222  U.  6.  449,  08  L.  ed.  266, 
32  Sup.  Ct.  Bep.  125;  Straua  t.  Foxworth, 
231  U.  B.  162,  ante,  168,  34  Sup.  Ct.  Rep.  42; 
Worka  *.  United  Globe  Minea,  2S1  U. 
B.  SOS,  ante,  360,  34  Sup.  Ct  Rep.  £74; 
Phcenix  B.  Co.  t.  Landia,  231  U.  S.  676, 
ante,  377,  34  Sup.  Ct.  Rep.  179. 

There  waa  no  estoppel  upon  the  appellee, 
in  the  fact  tfaat  Ita  manager  gave  a  liat  of 
the  sixtf-flve  separate  parcels  by  name  in 
a  group,  which  can  cure  the  failure  to  ahow 
apeciflo  aaseaHment  upon  the  separate  prop- 
ertEea  ol  the  tazea  aouglit  to  be  enforced. 
No  aueh  eatoppel  waa  pleaded,  nor  could 
oae  exiat  under  the  facta  found. 

8  Bne.  PI.  ft  Pr.  7 ;  State  ex  rel.  Hudson 
T.  Garr,  178  Mo.  22B.  77  S.  W.  B44;  SUte 
ex  rd.  Musser  t.  Bir«h,  186  Mo.  80S,  BS  B. 
W.  363 1  State  ex  reL  Flentge  t.  Burrough, 
174  Mo.  707,  74  8.  W.  610;  Centennial 
Eureka  Min.  Co.  t.  Jaub  County,  22  Utah, 
305,  02  Pac.  1024 ;  Chicago  ft  N.  W.  R.  Co.  t. 
Auditor  General,  03  Mich.  70,  IB  N.  W. 
080:  Bommen  t.  Bord,  48  OUo  Bt  403, 
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20  N.  E.  497;  DunneU  Mfg.  Co.  t.  Paw- 
tucket,  73  Msss.  277;  Henshaw  *.  Biasell, 
IB  Wall.  271,  21  L.  ed.  640;  Power  t.  Bow- 
die,  8  N.  D.  107,  21  L.R.A.  328,  44  Am.  Bt. 
Bep.  01],  64  N.  W.  404;  Detroit  v.  Detroit 
Ci^  B.  Co.  60  Fed.  Ifll;  Bank  of  America 
Banks,  101  U.  S.  240,  26  L.  ed.  8S0. 
There  is  no  merit  in  the  aasignmenta  of 
'ror  warranting  even  their  conaideration 
1  the  question  whether  there  waa  manifest 
error  in  the  construction  by  a  teorltorial 
court  of  a  local  statute.  This  la  clearly 
shown  by  the  shifting  position  of  appellant 
Baker  v.  Eaiaer,  01  C.  C.  A.  303,  128  Fed. 
310;  New  York,  L.  E.  ft  W.  R.  Co.  t.  EatUI, 
147  U.  S.  691,  87  L.  ed.  202,  13  Sup.  Ct 
Rep.  444. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  waa  a  apecial  statutory  proceeding 
{Laws  of  Territory  of  Arizona,  1003,  act 
No.  92,  p.  148)  brought  in  tbe  district 
court  of  the  second  judicial  district  of  the 
territory  of  Arizona  in  and  for  the  county 
of  Cochise  to  enforce  the  lien  of  the  terri- 
tory tor  the  payment  of  taxes  tor  the  year 
1901,  assessed  against  certain  patented  min- 
ing claims  in  the  county  of  Coehiae, 
amounting  to  8120,030.36,  the  tax  being  as- 
sessed upon  the  increased  valuation  of  tbe 
mining  cLaima  of  tbe  company,  made  by  the 
board  of  supervisors  of  Cochise  county.  In 
the  trial  court  judgment  wss  rendered  for 
the  defendant.  Upon  appeal  to  tbe  supreme 
court  of  the  territory  of  Arizona  the  judg- 
ment was  affirmed  (13  Ariz.  108,  108  Pac. 
960).  An  appeal  was  prosecuted  to  this 
court  under  the  statute  r^ulating  appeals 
from  territorial  courts  (18  Stat,  at  L.  27, 
chap.  SO). 

[S9]  The  supreme  court  of  the  territory 
of  Arisona  made  a  atatpment  of  facta  In  the 
nature  of  a  special  verdict,  and  upon  that 
finding  this  court  must  conaider  the  case 
on  this  appeal.  Eagle  Min.  4  Impror.  Co. 
V.  Hamilton,  216  U.  B.  613,  B16,  64  L.  ed. 
1131,  1132,  31  Sup.  Ct.  Bep.  27;  Zeckendorf 
T.  Steinfeld,  226  U.  8.  44G,  449.  66  L.  ed. 
1168,  1161,  32  Sup.  Ct  Bep.  728.  From 
tbe  facta  thus  found  the  following  appears: 

The  appellee,  a  corporation  domg  busi- 
ness and  owning  real  and  persnnal  property 
in  Cochise  county,  Arizona,  listed  and  re- 
turned for  assessment  in  1901  sixty -five 
mining  clairna  belonging  to  it,  by  name,  but 
as  one  tract,  said  to  contain  036  acres,  and 
valued  at  83.180,  with  improvementa  rained 
at  866,431.70.  Some  of  Uie  clainu  are  not 
contiguous  to  the  others. 

On  July  17,  1001,  the  county  board  of 
supervisors,  sitting  aa  the  board  of  equali- 
zation for  Cochise  county,  after  notice  to 
the  company  and  heating  at  which  appel- 
tf*  U.  S. 
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Im'b    Bupei'Intendent   and    agent    appeared,  original  valuation  or  the  total  valuation  of 

railed    the    aueBSment   upon   eight   of   the  them  or  any  of  them, 

aiztj-five    claims    originally    ouessed    en  On  tbe  third  Monday  of  Decemt»er,  1001, 

moaie,  in  amounts  varying  from  $50,000  to  th«    tax    being    unpaid,    the    tax    collector 

91,000,000.  turned  In  the  delinquent   list,  certifled  by 

Prior  to  September,  1901,  the  appellee  the  board,  giving  the  property  of  the  de- 
brought  suit  in  the  district  court  of  Co-  fendant  as  shown  in  the  assessment  re- 
chiee  county  to  enjoin  the  collection  of  tbe  turned  by  the  appellee,  with  tbe  increttsea 
tax,  allying  that  the  increase  bad  been  as  they  appeared  on  th«  duplicate  aBeees- 
fraudulently  made  and  the  property  over-  ment  roll- 
valued.  It  tendered  the  sum  of  $14,133.12,  Under  the  1003  law  delinquent  property 
being  the  amount  of  tbe  tax  upbn  all  of  its  was  carried  [81]  into  the  back-tax  book  of 
property  before  the  increase.  The  district  that  year,  and  this  suit  was  brought  to  fore- 
court found  that  the  increase  was  not  based  close  the  territory's  lien  upon  tbe  pieces  of 
upon  information  or  evidence,  but  was  property  therein  appearing.  That  book, 
made  arbitrarily  and  capriciously  for  tbe  which  was  put  in  evidence,  gave  tbe  appel- 
purpoee  of  imposing  an  unjust  share  of  lee's  property,  its  total  valuation,  total  tax, 
tbe  burden  of  taxation  upon  the  appellee,  amount  paid  on  account,  and  balance  due. 
and  granted  the  injunction,  upon  condition.  In  enumerating  tbe  several  tracts  remaining 
however,  that  the  appellee  pay  the  $14,-  unredeemed  it  showed  siity-flve  minii^ 
133.12  into  court  and  also  the  further  sum  claims,  containing  036  scree,  valued  en 
of  $0,5R9.20.  the  tax  upon  the  increase  in  matte  at  $3,180,  with  improvements  at 
valuation  of  certain  personal  property,  t65,431,  and  named  sixty-four  claims;  the 
which  the  district  court  found  to  be  valid,  number  of  acres,  and  all  other  valuations 
The  $14,133.13  was  accepted  by  the  county  for  real  estate  and  improvements,  were  the 
treasurer,  who  was  ex  officio  tax  collector,  same  as  in  the  other  lists;  and  the  list  of 
"on  account  of  any  [BO]  moneys  which  increased  valuations  of  the  several  claims 
■night  ultimately  be  determined  as  due  from  and  Improvements  was  shown,  but  no  total 
said  company  (or  its  taxes  for  ssid  year."  valuation  of  such  separate  pieces  of  prop- 
The  supreme  court,  upon  appeal,  reversed  the  erty  after  the  addition  of  the  increase  was 
case  and  remanded  it  (or  new  trial  (Cochise  given. 

County  v.  Copper  Queen  Consol.  Min.  Co.  The  discrepancies  in  description  of  the 
8  Arit.  221,  Tl  Psc.  946).  Subsequently,  claims  between  tbe  complaint  and  the  tax 
an  agreement  of  compromise  was  made,  documents  are  stated,  and  mention  is  made 
under  authority  of  a  resolution  of  the  board  that  in  none  of  the  latter  is  the  total  as- 
o(  supervisors,  the  appellee  paying  the  fur-  sessed  valuation  of  any  individual  piece  of 
ther  sum  of  $C,6S1.44  in  (ull  settlement  of  real  estate  or  the  amount  of  taxes  due  on 
taxes  for  the  year  1901,  and  the  injunction  any  of  the  separate  claims  discloeed.  And 
suit  bcinf;  dismiesfd.  This  last  amount  has  it  Is  said  tbat  the  testimony  of  tbe  as- 
been  retained  by  the  county-  sessor  showed  that  there  were  280  patented 

Thereafter   a   mandamus   suit  was   insti-  mining   claims    in    Cochise   county    at   the 

tuted  to  compel  the  tax  collector  to  com-  time  the  1001  assessment  was  made,  and 

mence  suit  against  the  appellee  for  the  bal-  that  they  were  and  had  been  assessed  at  a 

ance  of  the  IDOI  tax,  upon  the  ground  that  uniform  rate  of  $5  per  acre  as  a  rule, 

the  compromiBe   was   void.     The  supreme  I"  i**  "1?'"''°''  ^^^  ""preme  court  stated 

court   held   that   the   board   of   supervisors  "•*   t^*   "«*    important   qu^-tion    ra.«!d 

had   no  authority   to  compromise  the  tax,  "P""  *\*/T   J"^          "        ''      »■      "' 

.nd  granted  the  writ   (Territory  v.  Gaines,  '"?'*'*"'!  board  of  supervisors,  sitt.ng  a. 

11    .  ■      awn    no  i.       no.,     -  ■  bowd  of  cquMMiation,  in  raising  tha  as- 


of  which  the  present  action  was  instltitted. 


I    originally 


aueontradicled  testimony  showed  After  stating  the  minutes  of  the  board's  ac- 
that  tbe  raise  in  the  assessment  of  the  tion.  the  court  quotes  S  2664  of  the  Re- 
eight  claims  was  not  based  upon  evidence  y;g^  Statutes  of  I8B7, 

MS  to  value,  and  tbat  it  was  in  fact  arbi-        ",     .     ,     The  board  of  equalization  sbsll 

trary,   and   also   that   some   of   the   claims  have   power  to   determine   whether   the  as- 

were  assessed  far  in  excess  of  their  full  cash  icssed  value  of  any   property   Is  too  small 

value.    The  duplicate  asaessment  roll  mnde  or  too  great,  and  may  change  and  correct 

out  by  the  assessor  contained  the  increase  any  valuation,  either  by  adding  thereto  or 

made  by  the  board  of  equalisation,  the  eight  deducting  therefrom,  [92]  if'  the  sum  fixed 

claims  which  were  raised  being  separately  In  the  asseaament  roll  be  too  small  or  too 

itemited    by    name,  with    the  amounts   of  great,  wlietber  said  sum  was  fixed  by  the 
the   respective   increases  set   opposite    " 


but    with    no    statement    of    their    clerk  of  the  board  of  equAllt%tion  shall  note 
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apon  tlic  ftesessment  roll  all  cbangM  mada 
bj  the  bokrd.  During  the  sesaioD  of  tlio 
boftrd  of  M|UkliEatiDii  the  aw«Mor  iliftl]  b« 
preient,  &nd  »lao  any  deputj  whose  testi- 
mony maj  be  required  bj  the  parties  ap- 
pealing to  the  board,  and  they  shall  have 
the  right  to  make  any  stBteinent  touching 
anch  aBBesaiiicnt,  and  producing  evidence  re- 
lating to  questions  before  the  board,  and 
tlie  board  of  equalisation  shall  make  use 
of  all  other  infonnation  that  tliey  can  gain 
otherwise,  in  equalizing  the  asseBament  roll 
of  tha  county,  and  may  require  the  assessor 
to  enter  upon  such  asscjsment  roll  any  other 
property  which  baa  not  been  asseased;  and 
the  assessment  and  equalisation  so  made 
Rhall  have  the  same  force  and  effect  as  il 
made  by  the  assessor  before  the  delivery  of 
tha  assessment  roll  to  (by)  him  by  (to) 
the  clerk  of  t.he  board  of  equalization   .   ,  ." 

The 'court  said   (p.  212)  : 

"It  is  apparent  from  an  examination  of 
this  roll  [tlie  duplicate  assesBment  roll] 
that  there  are  in  effect  two  assessments  for 
tiie  same  year  against  each  of  the  eight 
elaims  raised.  One,  an  asBessment,  com- 
minglea  with  that  of  aixty-four  otlier  claims, 
en  bloc,'  the  other  separate  and  distinct. 
This  is  no  mere  irrc^larity.  Tlie  legality 
of  the  original  assessment  as  an  entirety 
ha*  been  sustained  solely  upon  the  ground 
that  the  property  was  so  returned  by  the 
taxpayer.  The  board  disregarded  such  re- 
turn, and  tile  validity  of  its  action  must 
be  determined  under  the  statute  alone.  It 
might  he  argued  ■uccessfully  that  had  the 
board  of  supervisors  raised  the  asaeasment 
upon  the  group,  such  a  raise  would  have 
been  valid.  But  tba  board  segregkted  from 
the  group  certain  claims,  and  imposed  there- 
on an  additional  assesament.  It  is  a  funda- 
mental rule  of  taxation  in  this  territory 
that  a  taxpayer  may  pay  [93]  upon  any 
one  of  parcels  separately  assessed,  discharg- 
ing the  lien  thereon,  without  paying  upon 
the  remainder.     Bev.  Stat.  1S87,  i  2676. 

"By  the  action  of  which  complaint  is  made 
here,  the  board  deprived  the  appellee  of  this 
right.  Upon  the  raise  being  made  it  liail 
the  legal  right  to  determine  upon  which, 
if  any,  of  the  claims  so  raised,  it  would 
pay.  If  it  determined  to  pay  upon  none, 
it  was  nevertheless  obliged  to  pay  a  por- 
tion of  tbe  tax  thereon  if  it  exercised  its 
right  to  pay  upon  tbe  flfty-sevcn  claims 
remaining,  tor  the  tax  collector,  under  f 
2676,  supra  (re-enacted,  \  3900,  Revised 
Statutes  of  1B01),  could  not  receive  the 
tax  upon  less  than  the  entire  sixty-Sve 
claims,  that  being  tha  leait  subdiviaion  ap- 
pearing on  tbe  asseasment  roll.  If  it  de- 
termined to  pay  upon  one  or  more  of  the 
eight  BO  raiaed,  and  to  abandon  the  remain- ' 
••• 


der,  it  would  have  to  pay  the  tax  upon 
the  raise,  together  with  tha  tax  upon  the 
entire  sixt^-five  claims  a*  originally  aa- 
seaaed.  Tha  undisputed  testimony  disclose* 
that  these  claim*  were  noncontiguous,  in 
instances  which  would  have  invalidated  an 
original  asseasment,  except  for  tbe  return. 
The  board,  in  raising  thia  assessment,  dis- 
regarding tbe  original  classification,  which 
has  been  held  good  as  against  tbe  appellee 
solely  by  reason  of  its  return.  The  board 
of  Bupervisora,  sitting  as  a  board  of  equali- 
zation, had  no  power  under  U  26S4  of  tbe 
Revised  Statutes  of  18S7  to  eegregate,  from 
a  tract  of  land  returned  and  assesaed  aa 
one  parcel,  a  portion  thereof,  and  imppse 
thereon  an  additional  assessment,  without 
first  determining  tliat  such  tract  was  im- 
properly assessed  as  a  whole,  and  causing 
such  tract  to  be  reassessed  aud  raised  in 
subdivisions  in  such  manner  as  to  preserve 
the  riglit  of  the  taxpayer  to  discharge  the 
lien  of  taxes  upon  such  of  tbe  several 
separate  tracts  as  be  might  elect." 

It  is  evident  that  in  reaching  thia  con- 
clusion the  supreme  [94]  court  based  its  de- 
ciaioQ  upon  its  construction  of  the  statute  in 
this  respect.  In  exercising  appellate  juris- 
diction over  the  territorial  courts,  where  the 
construction  placed  upon  a  statute  of  tbe 
territory  by  the  highest  court  thereof  is 
brought  in  question,  this  court  haa  frequent- 
ly held  that  it  will  not  reverse  the  action  ct 
the  territorial  court  except  in  cases  where 
manifest  error  in  such  construction  appears. 
Straus  V.  Foxworth,  231  V.  S.  162,  ante,  IBS', 
34  Sup.  CL  Rep.  42;  Phtenix  R.  Co.  v.  Lan- 
dis,  231  U.  S.  67B,  ante,  377,  34  Sup.  CL 
Hep.  179;  Woric  v.  United  Globe  Mines, 
231  U.  S.  665,  ante,  389,  34  Sup.  Ct.  Rep. 
274.  Applying  this  rule  we  are  not  pri-- 
pared  to  say  that  there  was  manifest  error 
in  the  conclusion  reached  by  the  supreme 
court  in  construing  the  statute.  Indeed, 
tha  appellant  in  iU  brief  Sled  in  this  csk 
extracts  from  its  motion  for  rehearing  in 
the  court  below,  and  prints  as  a  part  of  its 
argument,  a  statement  to  the  effect  that  it 
is  convinced  that  the  board  could  not  law- 
fully segregate  the  eig]it  claims  from  tbe 
masa  and  raise  the  valuation  separately, 
there  being  no  separate  asses sment  origi- 
nally; but  it  contends  tliat  the  value  of  the 
whole  tract  la  equal  to  all  ita  parte,  ao  that 
when  the  value  of  a  part  is  raised  it  merely 
increases  the  aggregate  value  of  the  whole 
tract.  We  are  not  prepared  to  say  that  the 
Arizona  supreme  court  erred  in  its  conclu- 
sion concerning  what  the  board  actually 
did.  The  original  assessment,  as  the  finding 
shows,  containa  a  return  of  aixty-five  min- 
ing claims,  naming  them  aa  636  acre*  of 
land.  There  waa  no  separate  statement  of 
the  amount  of  acreage  in  any  one  olaim. 
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Tlie  clkimi  were  not  described  except  bj 
nune,  and  tbkt  u  a.  part  of  the  636  acrea 
returned  aa  a  wbole.  The  ■upreme  court 
found,  and  we  tbink  correctly,  that  the 
Tcauerament  picked  out  eight  claiing  by 
name  and  raiaed  the  valuation  of  each  by  a 
given  sum. 

It  is  further  contended  by  the  appellant 
that  certain  things  have  happened  aa  set 
forth  in  the  findings  which  amount  to  an  es* 
toppel  upon  the  appellee  from  denying  [95] 
the  right  to  have  a  lien  charged,  as  claimed 
in  thil  proceeding,  upon  specific  property, 
and  to  have  the  lien  enforced  by  the  asle  of 
the  epeciflc  lot  or  tract  covered  by  it.  The 
statute  (part  of  which  ii  quoted  in  the  mar- 
gint)  U  a  peculiar  one,  and  la  aaid  to  have 
been  adopted  from  the  statutes  of  Miaaouri. 
It  provides  for  a  civil  action  against  the 
ownera  of  tbe  property,  to  the  end  that  a 
lien  he  charged  upon  land  the  taxes  on 
which  have  become  delinquent,  and  that 
such  lien  be  foreclosed.  In  Missouri  it  has 
been  decided  that  no  personal  judgment 
shall  be  rendered  in  the  proceed inga  ag&inst 
the  owner  of  the  property,  nor  any  execu' 
tion  issue  except  upon  the  property  charged 
with  the  tax.  State  ex  rel.  Roatnbktt  v. 
Bargeant,  76  Mo.  557;  State  ex  rel.  Hayes 
V.  Snyder,  139  Mo.  546,  41  S.  W.  210.  And 
the  supreme  court  of  the  territory  of  Ari- 
zona held  that  the  conatruction  of  the  stat- 
ute by  tbe  court  of  last  resort  of  Missouri 
was  binding  upon  it. 

In  such  a  proceeding  it  is  difHcult  to  see 
how  the  principled  of  estoppel  because  of 
the  description  of  tbe  land  made  by  the 
owner  in  returning  the  property  or  the  pay- 
ment of  taxes,  as  appears  from  the  find- 
ing in  this  case,  could  have  application. 
Estoppel  ordinarily  proceeds  upon  princi- 
ples which  prevent  one  from  denying  the 
truth  of  statements  upon  which  others  have 
acted,  where  the  denial  would  have  the  elTeet 
to  mielead  tbem  to  their  prejudice.  In 
this  case  the  territory  ia  undertaking  to 
[96]  collect  its  reveoues  by  certain  statu- 
tory proceedings  duly  provided  for  that  pur- 
pose, and  it  would  aecm  to  be  elementary 
that  Bucb  enforcement  of  collection  muat  de- 
pend upon  a  valid  assessment  as  its  bnnis, 
and  this  again  waa  the  holding  in  Miaaouri. 
Hannibal  ex  rel.  Baasen  v.  Bowman,  OS  Mo. 
App.  103,  71  8.  W.  1122;  State  ex  rel. 
Morris  v.  Cunningham,  153  Mo.  642,  55  S. 
W.  249,     The  fact  that  the  taxpayer   fiir- 

tThe  judgment,  if  against  the  defendant, 
shall  describe  the  land  upon  which  the  taxes 
are  found  to  be  due,  shall  atate  the  amount 
of  taxea  and  intereat  found  to  be  due  upon 
each  tract  or  lot,  and  the  year  or  yeara  for 
which  the  aame  are  due,  up  to  the  rendition 
thereof,  and  aball  decree  that  the  lien  of 
the  territory  l>e  enforced,  and  that  tbe  real 
S9  L.  ed. 


nisfaed  the  list  of  mining  claims  which  in- 
cluded those  upon  which  increased  asseas- 
ments  hud  been  made,  and  thereby  acknowl- 
edged the  ownerahip  of  the  property  by  the 
description  stated,  would  not  permit  the 
board,  if  authority  was  wanting,  to  increase 
the  assesament  upon  a  part  of  the  property 
by  picking  out  certain  claims  only,  as  was 
done  in  this  caae.  If  for  such  action  the 
assessment  was  void,  the  description  fur- 
nished by  tiic  property  owner  could  not 
supply  the  defect.  State  ex  rel.  Flentge  v. 
Burrough,  174  Mo.  700,  707,  74  S.  \V.  010. 
Nor  do  we  think  there  is  substunce  in  tho 
claim  that  the  payment  made  by  the  ap- 
pellee estopped  it  from  contesting  the  lien 
sought  to  be  imposed  in  this  case.  Tlie  And- 
ing  of  facts  seta  forth  BpeciHcally  the  pay- 
ment of  tbe  sum  of  $14,133.12  and  of  the 
further  sum  of  $0,586.20  as  a  condition  for 
granting  the  injunction  in  the  original  suit 
brought  by  the  appellee  in  the  diiitrict 
court;  and  the  finding  shows  that  the  pay- 
ment of  the  sum  of  $14,133.12  was  "on 
account  of  any  moneys  which  might  ulti- 
mately be  determined  as  due  from  said 
company  for  its  tax  for  said  year,"  and  that 
the  sum  of  95,681.44  was  paid  on  the  at- 
tempted compromise  which  was  subsequent- 
ly held  to  he  invalid.  We  do  not  find  any- 
tiling  in  these  paj-ments  which,  upon  princi- 
ples of  estoppel,  or  as  an  affirmation  of 
the  validity  of  tbe  assesament,  would  pre- 
vent the  appellee  from  contendir.g  against 
the  legality  of  the  action  here  in  question. 
In  the  decision  as  made  in  the  supreme 
court  it  was  not  found  necessary  to  rule 
upon  tbe  attempted  defense*  based  upon  the 
arbitrary  character  of  tbe  assessment,  nor 
[97]  the  fact  that  it  was  in  exeeas  of  th« 
cash  value  of  the  property.  The  conclusion 
which  we  have  reached  renders  it  unneces- 
sary for  us  to  pass  upon  the  findings  in 
this  respect,  which,  notwithstanding  the  de- 
cision in  the  court  below,  are  placed  in  the 
special  flndinga  upon  which  the  caae  ia  sent 

Nor  de  we  need  to  pass  upon  the  alleged 
violation  of  the  equality  protection  of  the 
Constitution  in  the  finding  that  other  pat- 
ented mining  claims  in  Cochise  county  at 
the  time  ot  tiie  aBscssment  in  IHUI  were 
asBcascd  as  a  rule  at  tho  uniform  rate  of 
$5  per  acre.  Nor  need  we  consider  tho 
ground  upon  which  the  supreme  court  of 
Arizona  seems  to  have  acted   in  part,  that 

estate,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  Huch  judgment,  interest  and 
costs,  be  sold,  and  execution  shall  be  isaued 
thereon,  which  shall  lie  executed  as  in  other 
casea  of  judgment  and  execution,  and  said 
judgment  shall  be  a  llrat  lien  upon  aaiil 
land.  Laws  of  IB03,  pp.  148,  153,  act  Ku. 
92,  !  88. 
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tha  saieBsmeut  rolb  and  tax  book  varied 
from  tbe  complaint  in  the  deacription  of 
tlie  property. 

It  foUowi  that  tbe  judgment  of  tbe  Su- 
preme Court  of  the  Territory  of  Arizona 
miut  be  affirmed. 


BOSTON  &  MAINE  RAILROAD,  Ptff.  ir 


KATHARINE  HOOKER. 

(See  8.  C.  Reporter's  ed.  97-IS7.) 

Oarrtera  —  published  tariffs  ^  limita- 
tion of  bagKBge  Ilabllltr. 

1.  A  limitation  aa  to  tbe  baggaee  lia- 
bility of  an  interstate  carrier,  based  upon 
tbe  requirement  to  declare  its  value  wben 
more  ttian  SlOO,  and  paj  an  excess  charge, 
is  a  regulation  determinative  of  the  rate 
to  be  charged  and  alTecting  the  service  to 
be  rendered  to  the  passenger  within  the 
meaning  of  the  act  to  regulate  commerce 
of  FebrUBTj  4.  1687  (24  SUt.  at  L.  370, 
chap.  104,  U.  8.  Comp.  SUt.  1901,  p.  3154), 
I  a,  as  amended  bv  the  act  of  June  29,  190S 
(34  Stat,  at  L.  6S4,  chap.  3fi9I,  U.  S.  Comp. 
Stat  Supp.  1911,  p.  12B3),  which  requires 
regulations  of  that  character  to  be  filed  and 
posted  in  accordance  with  its  provisions 
as  a  part  of  the  carrier's  tariff  schedules, 
(For  other  cases,  see  Csnlers,  III.  g,  in  Dl- 

Kest   Bup.  Ct.   1908,1 

Carriers  —  limiting  baggage  liability  — 
effect  of  regulation  In  pnbllsbed  tar- 
iff. 

2.  A  regulation  contained  in  tbe  published 
tariffs  of  an  interstate  railwsy  carrier  on 
Ills  with  tbe  Interstate  Commerce  Commis- 
aioD,  limiting  its  baggage  Habilitj  to  ClOO 
unless  a  greater  value  is  declared  and  stipu- 
lated b,T  the  owner  and  the  excess  charges 
paid,  is'  binding  upon  tbe  passenger  in  case 
at  lose  of  the  baggage  through  the  carrier's 
B^ligence,  regardless  of  the  nassensei's  lack 
of  knowledge  of  or  assent  to  sucn  refla- 
tion, and  regardless  of  the  carrier's  failure 
to  inquire  as  to  the  value  of  tbe  baggage, 
or  of  its  outward  appearance  as  indicating 
neater  value,  any  state  law' or  policy  to 
ue  contrary  having  been  superseded  when 
Congress,  by  the  amendment  of  June  29, 
1906,  to  tbe  act  to  regulate  commerce  of 
February  4,  1S87,  took  poBSession  of  tbe 
■nbjcct  of  the  interstate  railway  transporta- 
tion of  property. 

[For  other  esses,  see  Csrriera,  II.  a,  B:  Com- 
merce. I.  c.  In  DlKBBt  Sap.  CL  IBOS.] 
Carriers  —  baggage  —  receipts. 

3.  A  railway  carrier  receiving  a  passen- 
tn'a  ba^age  tor  interstate  transportation 
U  not  required  to  give  any  other  receipt 
than  the  customary   baggage  check  by  the 


NOTK.-~On  limitation  of   c 


)  liabU- 


'.  Great  Northern  R.  Co.  34  L.R.A. 

<N£.)   818,  and  French  v.  Merchants'  ft  H. 

Transp.  Co.  I»  L.R.A.(N.S.)  1006. 
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provision  of  the  act  to  regulate  eommeree 
of  February  4,  1887,  J  20,  aa  amended  bf 
the  act  of  June  29,  1804,  that  a  railway 
company  receiving  property  for  transporta- 
tion in  interstate  commerce  shall  issue  a  re- 
ceipt or  bill  of  Isding  therefor, 
[For  other  esses,  see  Csrrlers,  II.  a.  S,  la 
Digest  BDp.  Ct.  1908.1 

[No.  121.] 

Argued  December  10  and  11,  1913.    Decided 
April  6,  1014. 

I  N  ERROR  to  the  Superior  Court  of  the 
X  state  of  Massaebusetts  for  tbe  County 
of  Middlesex  to  review  a  judgment  entered 
pursuant  to  the  mandate  of  the  Supreme 
Judicial  Court  of  that  state,  overruling  the 
exceptions  to  a  judgment  of  the  Superior 
Court  against  a  carrier  for  the  full  value  of 
certain  lost  baggage  notwithstanding  a  limi- 
tation of  such  liability  to  the  declared  value, 
contained  in  the  currier's  published  tarllTs. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  209  Mass.  696,  93 
N.  E.  94S,  Ann.  Cas.  1912B,  009. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Frederick  N.  Wler  argued  the  cause, 
and,  with  Mr.  Edgar  J.  Rich,  filed  a  brief 
for  plaintiff  in  error: 

Congress  has  assumed  exclusive  jurisdic- 
tion of  the  subject-matter  in  issue,  thereby 
making  the  determinatiou  of  tbe  effect  and 
validity  of  the  baggage  regulations  of  the 
plaintiff  in  error  a  Federal  question. 

Adams  Exp.  Co.  v.  Croningcr,  226  U.  S. 
401,  S7  L.  ed.  314,  44  L.RA.(N.S.|  267,  33 
Sup.  (3t.  Rep.  148;  Missouri,  K.  &  T.  R.  Co. 
V.  Harriman,  227  U.  S.  657,  672,  67  L.  ed. 
690,  eOS,  33  Sup.  Ct.  Rep.  397. 

Rates,  parts  of  rates,  and  regulations  af- 
fecting or  determining  rates,  fares,  and 
charges,  or  the  value  of  tbe  service  ren- 
dered, have  the  force  of  law,  and  therefore 
enter  into  and  become  a  part  of  all  con- 
tracts for  intersUte  transportation. 

Texas  &  P.  B.  Co.  v.  Mugg,  202  U.  S.  242, 
245,  60  L.  ed.  1011,  1013,  26  Sup.  Ct.  Rep. 
628;  Texas  ft  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  £04  U.  S.  426,  445,  61  L.  ed.  663, 
660,  27  Sup.  Ct.  Rep.  360,  9  Ann.  Cas. 
1076;  Armour  Packing  Co.  v.  United  States. 
209  U.  S.  66,  SI,  62  L.  ed.  S81,  694,  26  Sup. 
Ct.  Rep.  428 ;  Kansas  City  Southern  R.  Co. 
V.  Carl,  227  U.  S.  639,  666,  67  L.  ed.  883, 
690,  33  Sup.  Ct.  Rep.  391;  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  88  L.  ed. 
717,  6  Sup.  Ct.  Rep.  IBl. 

^e  reasonableness  of  the  regulation  is 
not  in  issue. 

Texas  A  P.  R.  Co.  t.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  61  L.  ed.  663,  27  Sup.  CL 
R^.  SCO,  9  Ann.  Cas.  1076;  Kanaaa  dtj 
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Southern  B.  Co.  v.  Carl,  22T  U.  S.  838,  S7 
L.  ed.  eS3,  33  Bnp.  Ct.  Rep.  301. 

The  regulations  do  not  offend  anjr  prin- 
ciple of  common  law  or  public  policy. 

Hart  T.  Pennsylvania  R.  Co.  112  U.  8. 
331,  28  L.  ed.  717,  6  Sup.  Ct.  Rep.  IGl 
New  York  C.  ft  H.  H.  R.  Co.  v.  Fraloff,  100 
U.  S.  24,  25,  26  L.  ed.  631,  033. 

The  regulations  do  not  oSend  anj  Federal 
statute. 

Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
4S1,  57  L.  ed.  314,  44  L.R.A.(N.S.}  267,  33 
Bup.  Ct.  Rep.  148;  Missouri,  K.  ft  T.  B.  Co. 
T.  Harriman,  227  U.  S.  667,  57  L.  ed.  600, 
33  Sup.  Ct.  Sep.  307. 

The  rule  allowing  ■  common  carrier  to 
graduate  its  rates  according  to  the  value 
of  the  goods  shipped,  that  is,  according  to 
the  extent  of  the  risk  it  aaaumea  in  rela- 
tion to  goods  accepted  by  it  for  shipment, 
has  been  sanctioned  by  this  court  whenever 
such  a  rule  has  been  before  it  (or  interpreta- 
tion. 

.New  York  C.  ft  H.  R.  B.  Co.  v.  Fraloff, 
100  U.  G.  24,  24  L.  ed.  G31;  Hart  v.  Penn- 
sylvania R.  Co.  112  U.  S.  331,  28  L.  ed.  717, 
Q  Sup.  Ct.  Bep.  161. 

The  interstate  commerce  act  of  1SS7  and 
its  BubseqQcnt  amendments  were  enacted  not 
for  the  purpose  of  eatablishing  new  ] 
ciplea  of  law  in  the  operation  and  control 
of  the  business  of  interstate  transportation, 
but  for  the  purpose  of  applying  the  prin- 
ciples calling  for  equality  of  treatment  to 
all  shippers  under  aimilsr  conditions,  al- 
ready established  at  common  law,  to  the 
present  needs  of  the  railroad  business.  The 
object  of  this  legislation  waa  to  establish 
and  maintain,  free  from  preferences  and  dis- 
crimination, a  just  and  reasonable  relation- 
ship between  the  rates,  fares,  and  charges 
paid  bj  the  public  and  the  service  rendered 
by  the  railroads. 

New  York,  N.  H.  ft  H.  R.  Co.  v.  Inter- 
state Commerce  Commiision,  200  U.  B.  361, 
50  L.  ed.  616,  20  Sup.  Ct.  Rop.  272;  Texas 
ft  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  61  L.  ed.  653,  27  Sup.  Ct.  Rep. 
350,  0  Ann.  Cas.  1076;  Louisville  ft  N.  IE. 
<'o.  V.  Mottley,  219  U.  S.  467,  55  L.  ed.  207, 
31  L.Rjl.(N.S.)   671,  31  Sup,  Ct.  Rep.  2il5. 

When  the  filing  of  schedules  of  ratCM — 
regulations  affecting  rates — was  made  oblig- 
atory on  the  part  of  the  carrier,  this  I'ourt 
held,  in  order  to  sccompUsb  the  purpose  of 
the  act,  that  the  rates  and  the  regulations 
affecting  rates,  when  filed  under  thr  provi- 
sions of  this  act,  have  the  force  of  law,  and 
are  conclusive  and  binding  on  all  Rhippcrs 
and  passengers,  regardless  of  actual  knowl- 
edge. 

Texas  ft  P.  R.  Co.  v.  Mugg,  202  U,  S.  242, 
W  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  Chi- 
cago ft  A.  B.  Co.  V.  Kirby,  226  C.  8.  lU. 
BS  I<.  ed. 


66  L,  ed.  1033,  32  Sup.  Ct.  Bep.  048,  Ann. 
Caa.  1&14A,  501;  Adams  Exp.  Co.  v.  Cronin- 
ger, 226  U.  8.  491,  67  L.  ed.  314,  44  LJLA. 
(N.8.)  267,  33  Sup.  Ct.  Rep.  148;  Wells, 
F,  ft  Co.  V.  Neiman-Marcus  Co.  227  U.  B. 
460,  67  L.  ed.  600,  33  Sup.  Ct.  Rep.  267; 
Kansas  City  Southern  R.  Co.  v.  Carl,  227 
U.  S.  639,  67  L.  ed.  683,  33  Sup.  Ct  Rep. 
301;  Missouri,  K.  ft  T.  R.  Co.  v.  Harriman, 
227  U.  S.  067,  67  L.  ed.  600,  33  Sup,  Ct. 
Rep.  307. 

The  valuation,  or  the  amount  t«  which 
the  carrier  was  to  be  answerable  in  damages, 
was  an  essential  element  In  determining  th« 
rate  paid  by  the  shipper. 

Re  Released  Rates,  13  Inters.  Com.  Rep. 
660;  York  Mfg.  Co.  v.  Illinois  C.  R.  Co.  3 
Wall.  107,  112,  IS  L.  ed.  170,  171;  Squire 
V.  New  York  C.  R.  Co.  98  Mass.  230,  98 
Am.  Dec.  162;  New  York  C.  ft  H.  R.  R.  Co. 
V.  Fraloff,  100  U.  S.  24,  26,  24  L.  ed.  631, 
633;  Hart  y.  Pennsylvania  R.  Co.  112  U. 
S.  331,  337,  343,  28  L.  ed.  717,  719,  721,  6 
Sup.  Ct.  Bep.  161;  Kansas  City  Southern 
R.  Co.  T.  Carl,  227  U.  8.  639,  660,  67  L. 
ed.  683,  687,  33  Sup.  Ct.  Rep.  301;  Mis- 
souri, K.  ft  T.  R.  Co.  V.  Harriman,  227  U. 
S.  657,  671,  67  L.  ed.  6B0,  607,  33  Sup.  Ct. 
Rep.  307. 

Giving  a  regulation,  such  as  is  in  issue 
in  this  case,  the  force  and  the  effect  of  a 
rate,  of  which  it  must  be  concluded  to  be 
an  essential  part,  is  doing  no  more  than  to 
hind  the  public  by  a  rqpilation  which  the 
carrier  has  always  had  the  power  to  enforce 
provided  it  gave  the  public  actual  or  in- 
ferable notice  of  such  a  r^ulation.  The 
notice  required  at  common  law  has  been 
provided  for  by  the  general  effect  of  the 
Hepburn  act. 

Kansas  City  Southern  R.  Co.  v.  Carl,  227 
U.  8.  639.  654,  656,  G7  L.  ed.  683,  689.  690, 
311  Sup.  Ct.  Rep.  391;  Barstow  T.  New  York, 
N.  H.  ft  H.  R.  Co.  168  App.  Div.  666,  143 
N.  Y.  Supp.  983. 

A  fact  agreed  or  assumed  to  be  true  aa 
the  basis  of  a  contrsct  must  be  taken  to-be 
true  specifically  until  the  contract  itself  is 
lawfully  impeached  by  plaintiff  or  by  de- 
fendant, or  until  such  legal  proceeding  la 
taken  to  impeach  the  truUi  of  the  (sup- 
posed) fact. 

Hoeger  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
63  Wis.  100,  63  Am.  Rep.  271,  83  N.  W. 
435;  Fourth  Nat.  Bank  v.  Olney,  63  Mich. 
-';  29  N.  W.  613;  Bigelow,  Estoppel,  p.  450. 

A  misrepresentation  acted  on  t^  the  es- 
top pel -asserter  is  not  the  less  a  ground  for 
relief  because  he  had  the  means  of  knowl- 

Ewart,  Estoppel,  p.  137. 

The  defendant  In  error  was  bound  to  take 
notice  of  the  rates,  and  of  tbeir  relation  to 
the  value  of  the  b 
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Chicago  4  A.  E.  Co.  r.  Kirby,  225  U.  S. 
16S,  166,  M  L.  ed.  1033,  1038,  32  Sup.  Ct. 
Rep.  64S,  Ann.  C%e.  IQliA,  601;  Kansu 
City  Southern  B.  Co.  v.  Cftrl,  227  U.  S.  639, 
6S2,  esa,  57  L.  ed.  683,  OSS,  680,  33  Sup. 
Ct.  Rep.  391;  MiBHouri,  K.  &  T.  R.  Co.  v. 
Harriman,  227  U.  S.  66T,  671,  67  L.  «d. 
sec,  607,  33  Sup.  Ct.  Rep.  397. 

When  a  sliipper  or  pussenger  has  actual 
or  prBBumptWe  Itoau-ledge  that  rates  or 
chargea  are  based  upon  valuation,  he  is  held 
in  effect  to  declare  that  the  value  of  his 
goods  shipped  la  lu  fact  that  valuation 
plicable  to  the  rate  of  freight  he  aaaumea 

Hart  T.  Pennaylvania  R.  Co.  112  U.  S. 
331,  337,  28  L.  ed.  717,  710,  6  Sup.  Ct.  Rep. 
151 ;  Adama  Eip.  Co.  v.  Croninger,  226  U. 
8.  401,  GOS,  67  L.  ed.  314,  321,  44  L.R.A. 
(N.S.)  257,  33  Sup.  Ct.  Rep.  148;  Wells, 
F.  k  Co.  V.  Neiman-Marcus  Co.  227  U,  S. 
460,  476,  57  L.  ed.  6O0,  602,  33  Sup.  Ct 
Rep.  267. 

When  a  shipper  or  pasaenger  has  declared 
or  repreaented,  by  the  act  of  taking  advan- 
tage of  a  ratp  which  he  was  bound  to  know 
was  applicable  to  a  certain  valuation,  that 
the  value  of  his  property  was  in  fact  that 
valuation,  be  cannot  later  ahow  that  the 
baggage  had  in  fact  a  greater  value,  as 
action  in  accepting  this  rate  constitutes 
such  a  misrepresentation  as  will  estop  bim 
from  recovering  more  than  the  valuation 
which  might  rightfully  have  been  shipped 

Hart  V.  PennaylvanU  R.  Co.  112  U.  S. 
S31,  33B,  341,  2g  L.  ed.  717,  720,  721,  6 
Sup.  Ct.  Rep.  151;  Wella,  F.  &  Co.  v.  Nei- 
man-Uarcus  Co.  227  U.  S.  460,  475,  477, 
07  L.  ed.  600,  602,  803,  33  Sup.  a.  Rep. 
267;  Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  630,  661,  67  L.  ed.  6S3,  6S3,  33 
Sup.  Ct.  Rep.  3B1;  MiaBouri,  K.  &  T.  R.  Co. 
■V.  Harriman,  227  U.  S.  657,  670,  57  L.  ed. 
ABO,  607.  33  Sup.  Ct.  Rep.  307. 

The  effect  of  the  dcfondsTit  in  error  being 
estopped  by  her  implied  ni  ere  presentation 
of  the  value  of  her  baggage  "vill  not  be  that 
of  exempting  the  plaintiff  in  erior  from  lia- 
bility  for  ita  negligence  in  contravention 
of  either  the  principles  of  the  common  law 
or  the  spirit  of  the  Carmack  amendment  to 
the  Hepburn  act. 

Bernard  v.  Ada  ma  Exp.  Co.  206  Mass.  200, 
2H  L.R.A.(N.8.)  293,  91  N.  E.  325,  18  Ann. 
Cas.  351;  AUir  v.  Northern  F.  R.  Co.  53 
Uinn.  160,  19  L.R.A.  764,  30  Am.  St  Rep. 
66B,  64  N.  W.  1072. 

Mr.  Saniacl  WllllReon  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

By  the  rule  of  the  common  law  a  limita- 
tiaa  of  liability  waa  invalid  unless  a  special 
contract  was  mads  by  which  the  shipper 
M70 


I  agreed   thereto,  or  unless  the   tUipper  waa 
estopped  by  misrepreaentation. 

Brown  v.  Eastern  R.  Co.  II  Cosh.  97; 
Matone  v.  Boston  ft  W.  R.  Co.  12  Gray,  388, 
74  Am.  Dec.  S9S;  Graves  v.  Adams  Exp. 
Co.  176  Mass.  280,  67  N.  E.  462;  John  Hood 
Co.  T.  American  Pneumatic  Service  Co.  IBl 
Haia.  27,  77  N.  E.  63B;  The  Majestic,  108 
U.  8.  376,  41  L.  ed.  1030,  IT  Sup.  Ct  Rep. 
607,  2  Am.  Neg.  Rep.  282;  Henderson  v. 
Stevenaon,  L.  R.  2  H.  L.  8c.  App.  Caa.  481, 
32  L.  T.  N.  S.  70S;  Cau  t.  Texas  k  P.  Si 
Co.  104  U.  S.  427,  431,  48  L.  ed.  IOCS,  1066, 
24  Sup.  Ct  Rep.  S63,  16  Am.  Neg.  Rep. 
esS;  New  Jeraey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  12  L.  ed.  460; 
York  Ufg.  Co.  V.  Illinois  a  R.  Co.  3  WalL 
107,  18  L.  ed.  170;  New  York  C.  R.  Co.  v. 
Lockwood,  17  Wall.  357.  381,  21  L.  ed.  627, 
634;  Hart  v.  Pennsylvania  R.  Co.  112  U. 
8.  331,  343,  28  L.  ed.  717,  721,  0  Sup.  Ct 
Rep.  151;  Liverpool  ft  O.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  (The  MonUna]  120  U.  8. 
307,  441,  442,  32  L.  ed.  7S8,  792,  9  Sup.  Ct 
Rep.  469;  Saunders  v.  Southern  R.  Co.  62 
C.  C,  A.  623,  128  Fed.  16;  Williams  v.  Cen- 
tral R.  Co.  183  N.  Y.  B18,  76  N.  E,  1116, 
affirming  without  opinion  the  decision  as 
reported  in  03  App.  Div.  682,  88  N.  Y. 
Supp.  434;  Martin  v.  Central  R.  Co.  121 
App.  Div.  552,  108  N.  Y.  Supp,  226;  Homer 
V.  Oregon  Short  Line  R.  Co.  —  UUh,  —,  ISS 
Pac.  622;  Black  v.  Atlantic  Coast  Line  B. 
Co.  S2  S.  C.  478,  64  S.  E.  418;  Elliott. 
Railroada,  4th  cd.  j  1610;  Hutchinson,  Carr. 
3d  cd.  S  401. 

No  jurisdiction,  it  Is  believed,  has  given 
any  less  protection  to  the  shipper  of  goods, 
whether  of  freight  or  baggage,  than  that 
sanctioned  by  the  decisions  just  cited;  but 
■  states  have  given  more.  In  a  few  states, 
though  a  limitation  of  liability  had  been 
agreed  to,  it  has  been  held,  neverthelesa 
either  wholly  invalid,  or  invalid  so  far  as 

nceina   the    carrier's    liability    for    ncgli- 

Hutcbinson,  Carr.  3d  ed.  §  405;  Penn- 
sylvania R.  Co.  V.  Hughes,  101  U.  S.  477, 
4B  L.  ed.  268,  24  Sup.  Ct  Rep.  132;  Adama 
Exp.  Co.  V.  Green,  112  Va.  527,  72  S.  E. 
102. 

And  in  a  few  states,  of  those  which  form 
the  great  majority  and  have  upheld  to  Its 
full  extent  a  contract  of  valuation  or  limit- 
ed liability,  it  haa  been  held  that  no  merely 
formal  ataent  inferred  from  accepting  a 
bill  of  lading  or  a  receipt  without  actual 
knowledge  of  its  contents,  and  without  the 
shipper's  attention  being  called  by  the  car- 
ier  to  the  limitation,  is  valid,  though  an 
igreement  made  with  full  knowledge  of  the 
situation  would  bind  the  shipper, 

Hutchinson,  Carr.  3d  ed.  g  410;  PUfT  v. 
PaclQc  Exp.  Co.  261  III.  243,  95  N.  E.  lOSS; 
MS  V.  S. 
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Hill  T.  Adanu  Exp.  Co.  82  H.  J.  L.  373,  81  not  have  the  effect  of  an  agreement  or  TCpre- 

Atl.  869;  Wichern  v.  United  States  Esp.  Co.  Mntation.    Some  actual  assent  U  necesury. 

A3  a.  J.  L.  241,  83  AU.  770.  New  Jersey  Steam  tvav.  Co.  v.  MerchanU' 

The  ground  upon  which  the  validitj  of  ft  Bknk,  Q  How.  344,  382,  383,  12  L.  ed.  400, 

limitation  upon  a  recovery  for  loss  or  dam-  48£;  Michigan  C.  R.  Co.  v.  Minural  Springs 

age  due  to  nqligence  depends  la  that  of  Mfg.  Co.  Ill  Wall.  318,  328,  329,  21  L.  ed. 

«itoppeL  297,  302,  303;  Judaon  v.  Western  R.  Corp. 

Wella,   F.   k   Co.   v.   Neiman-Marcus   Co.  0   Allen,  491,  B3  Are.   Dec.  040;   Buckland 

227  U.  S.  409,  470,  07  L.  ed.  000,  002,  33  t.  Adami  Exp.  Co,  97  Mass.  124. 

Sup.   Ct.  Rep.  207;   Kansas  City  Southern  And  this  is  the  generally  accepted  law  of 

R.  Co.  V.  Cart,  227   U.  B.  639,  6S1,  67  L.  the  United  States. 

«d.  083,  080,  33  Sup.  Ct.  Rep.  3D1.  1  Hutchinson,  Carr.  3d  ed.  §  400. 

The  reSnementa  of  the  law  in  different  It  is  suggested  in  the  opinion  of  the 
jurisdictions  are  only  important  in  this  Massachusetts  court  in  the  pn-sent  eua 
case  to  indicate  the  scope  of  the  recent  thet  the  English  rule  is  sliglitly  more  favor- 
decision  of  Adams  Exp.  Co.  v.  Croningcr,  able  to  the  carrier,  but  it  is  h.iiJ  to  And  any 
220  U.  S.  491,  67  L.  ed.  314,  44  L.R.A.(N.S.)  warrant  for  this  stttcmcnt. 
207,  33  Sup.  Ct.  Rep.  148,  and  the  eases  Henderson  v.  Stevuiiaon,  L.  R.  2  H.  L. 
which  follow  it.  These  cases  in  effect  hold  Sc.  App.  Gas.  4T0,  32  L.  T.  N.  S.  709;  Itich- 
that  tllB  Federal  government  has  declared  ardson  v.  Rowntree  [18n4]  A.  C.  217,  03 
its  purpose  to  exercise  supervision  over  all  L.  J.  Q.  B.  N.  S.  283,  6  Reports,  95,  70  L. 
interstate  contracts  of  cafriage,  and  that  T.  N.  B.  817,  63  J.  F.  403,  7  Asp.  Mar.  L. 
therefore  this  court  will  pass  upon  their  Cas.  482;  Parker  t.  South  Eastern  R.  Co. 
validity.      In    effect,    therefore,    this   court  L.  R.  2  C.  P.  Div.  41G. 

will  decide  both  whether  a  contract  limit-  The  Cart  Case,  Kansas  City  Southern  R. 

ing  liability   is  valid  in   law   and  whether  Co.  v.  Carl,  227  U.  S.  039,  654,  67  L.  ed. 

such   a  contract  was  made  in  fact.     These  683,  689,  33  Sup.  Ct,  Rep.  3S1,  is  not  to  be 

decisions   must   necessarily   affect   the   law  understood  as  meaning  that  a  limitation  of 

hereafter  laid  down  in  a  number  of  states,  liability,  or  the  valnation  on  which  sucli  a 

Those  states  which  have  had  a  different  rule  limitation  is  baaed,  is  literally  part  of  the 

from  that   of   this   court,   regarding  either  rate  itself. 

what  is  necessary  to  prove  the  existence  of  Adams  Exp,  Co.  v,  Croningcr,  226  U.  B. 
«  contract  to  limit  liability,  or  the  extent  to  491,  509,  67  L.  ed.  314,  321,  44  L.ItA.(K.S.) 
which  such  a  limitation  is  valid,  must  267,  33  Sup.  Ct.  Rep.  I4S;  Wells,  F.  ft  Co. 
modify  their  rules  so  far  as  interstate  ship-  v.  Neiman-Marcus  Co.  227  U.  S.  409,  476, 
tnents  are  concerned:  but  the  taw  of  Massa-  67  L.  ed.  000,  002,  33  Sup.  Ct.  Rep.  207. 
«husetts  will  remain  unchanged,  for  that  The  amendments  to  the  interstate  corn- 
law  is  precisely  the  same  as  that  laid  down  merce  act  in  1903  did  not  change  the  law 
in  the  Croningcr  Case,  both  with  reference  either  as  to  what  a  rate  is  or  what  the 
to  the  validity  of  agreements  to  limit  lia-  effect  Is  of  a  rate  duly  filed.  Whntever  Is 
bility  and  with  reference  to  what  constitutes  now  binding  as  a  rate  upon  a  shipper  was 
auch  An  agreement.  In  Massachusetts  it  binding  before  1900.  Tlie  statements  in 
has  long  bi?en  the  law  that  tlie  accepUnce  The  Majestic,  106  U.  S.  376,  41  L.  ed.  103S, 
of  a  document  binds  one  who  receives  it,  17  Sup.  Ct.  Rep.  5B7,  2  Am.  Neg.  Rep.  282; 
though  he  may  not  choose  to  read  it  (Grace  Cau  v.  Texas  &  P.  R.  Co.  194  U.  S.  427, 
V.  Adams,  100  Mass.  605,  97  Am.  Dec.  117,  1  431,  48  L.  ed.  1053,  1050,  24  Sup.  Ct.  Rep. 
Am.  Rep.  131 ;  Grinnell  v.  Western  U.  Teleg.  003,  16  Am.  Neg.  Rep.  059,  and  Saunders  v, 
Co.  113  Moss.  209,  18  Am.  Rop.  485;  Head-  Southern  R.  Co.  02  C.  C.  A.  523,  128  Fed. 
ley  y.  Northern  Transp.  Co,  115  Mass.  304,  10.  ■"  "'»''«  "hortly  before  19110,  would  all 
IB  Am.  Rep.  100;  Clement  v.  Western  C.  •>»*=  1>«"  in«Murat«  as  general  statements 
Teleg.  Co.  137  Mass.  403;  Graves  v.  Adams  '"  "Mcrting  that  the  assent  of  the  shipper 
Exp.  Co.  170  Mass.  280,  67  N.  E.  462 ) .  And  ^^  T"^7  ^"  J""^  ™'"'".''  °1  "  !""""' 
such  had  indeed  been  the  Uw  laid  down  by  *'°?  "'  ''"^'''i^-  "°'™"^  ^^^  ''f',*""'" '" 
...            i      ■      i    i.     J    ■  -         i  .1.    r.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan,  16» 

U^S.  427.  431,  48  L.  ed.  1053,  1050,  24  Sup.  If-  ^"^'^^^^ill  ^^t^l  S.f^. 

Ct.  Rep.  663,  16  Am.  Neg.  Rep.  059).  R^p    ^32.   which    admitted    the   efficacy   of 

But  It  should  be  observed  that  it  has  also  gt^te  laws  forbidding  limitations  of  liability 

bfcn  the  law  both  of  this  court  and  of  the  would  have  been  wholly  wrong.    For,  if  tho 

Massachusetts  court  thst  a  public  notice  of  limitation  of  liability  is  literally  part  of  tho 

an  asserted  limitation  by  the  carrier,  even  rate,  not  only  must  it  he  assumed  that  the 

though  the  shipper  was  aware  of  it  (which  schedules  of  the  railroad  showed  the  rate  and 

was  not  the  fact  in  the  case  at  bar),  does  the  uaertcd  limitation  «t  liablll^,  but  the 
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■pecUI  contract*  of  limitaticm  proved  in  tbe 
CUM  vould  have  been  clearly  within  exclu- 
sive Federal  control  prior  to  tbe  amendments 
of  1906.  It  has  been  decided  that  tbe  Carmack 
wncndment  givea  full  control  to  the  Federal 
government  of  all  contracts  for  interstate 
earriage,  but  it  does  not  change  the  defini- 
tion of  what  IB  a  rate,  and,  if  a  limitation  of 
liability  is  now  part  of  a  rate,  it  was  part 
of  a  rate  when  theee  cases  were  decided. 

A  limitation  of  liability  in  any  form  ex- 
cept by  contract  or  a  representation  by  the 
shipper  has  never  been  permitted  by  the 
law.  The  attempt  to  escape  from  this  rule 
of  the  common  law  ia  as  ineffectual  as  the 
Attempt  to  escape  the  statutory  liability 
cast  upon  an  initial  carrier  by  the  Carmack 
uuendment,  which  was  held  futile  in  Atlan- 
tic Coast  Line  R.  Co.  v.  Biverside  Mills,  219 
U.  S.  186,  66  L.  ed.  167,  31  L.R.A.(N.8.]  7, 
31  Sup.  Ct  Bep.  164;  Galveston,  H.  t  B.  A. 
R.  Co.  V.  Wallace,'223  U.  S.  481,  66  L.  ed. 
516,  32  Sup.  a.  Rep.  205;  Korfolk  ft  W.  R. 
Co.  V.  Dixie  Tobacco  Co.  228  U.  S.  693,  57 
L.  ed.  080,  S3  Sup.  Ct.  Rep.  609. 

A  limitation  of  liability  is  not  within 
the  meaning  of  the  words  "rule,  regulatlota, 
or  practice." 

Curry  v.  Marvin,  2  Fla.  411;  Re  leasing 
of  State  Lands,  IS  Colo.  3SS,  32  Pac.  0B8; 
Martin  v.  Central  R.  Co.  121  App.  Div. 
652,  106  N.  Y.  Supp.  220. 

There  is  no  provision  for  tbe  filing  of 
contracts  with  shippers,  and  no  method  of 
making  them  public  defined  in  the  statute. 

Armour  Packing  Co.  v.  United  States,  209 
0.  S.  66,  81,  62  L.  ed.  681,  694,  28  Sup.  Ct. 
Rep.  42S;  Louisville  &  N.  R.  Co.  v.  Mottley, 
819  U.  8.  467,  479,  65  L.  ed.  297,  302,  34 
LJl.A.(N.a.)  671,  31  8up.  Ct.  Rep.  265. 

A  law  or  a  statute  is  binding,  whether  per- 
sonH  subject  to  the  law  arc  aware  of  it  or 
not.  A  rate  duly  filed  is  unquestionably 
equally  binding;  but  it  is  not,  perhaps,  a 
fortunate  mode  of  expression,  even  in  re- 
gard to  the  rat«  itself,  to  say  that  shippers 
are  conclusively  presumed  to  know  it.  It 
is  submitted  that  the  exact  exprpasion  is 
that  in  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  039,  652,  57  L.  ed.  083, 
689,  33  Sup.  Ct.  Rep.  391,  "want  of  knowl- 
edge is  no  excuse,"  or  that  in  Pennsylvania 
B.  Co.  V.  International  Coal  Min.  Co.  Z30 
U.  S.  184,  197,  67  L.  ed.  1446,  1461,  33 
Sup.  Ct.  Rep.  893,  "the  tariff,  so  long  as 
It  was  of  force,  was,  in  this  respect,  to  be 
treated  as  though  it  had  been  a  statute, 
binding  as  such  upon  railroad  and  shipper 
alike." 

That  the  law  recognizes  the  fact  that  a 
■bipper  may  or  may  not  know  the  rate  is 
obvious  from  the  criminal  sections  of  the 
Mt.  The  words  "wilfully,"  "willingly,"  and 
Icnowingly"  recur  in  the  criminal  provi- 
•T* 


sIoQB  applicable  to  shippers.  It  ean  hardly 
be  claimed  that  a  shipper  who  ignorantly 
violated  a  prohibition  of  the  act  which  waa 
qualified  by  one  of  these  words  is  guilty  of 
a  misdemeanor.  Potter  t.  United  States,  156 
U.  8.  438,  39  L.  ed.  214,  IE  Sup.  OL  Bep. 
144.  Yet,  if  it  were  true  that  he  was  eon- 
elusively  presumed  to  know  the  conleuta 
of  schedules  duly  filed,  he  would  be  violat- 
ing the  act  wilfully,  willingly,  and  knowing- 

ly- 

Even  In  prosecutions  under  the  Elkins 
act,  which  contains  no  expreaa  qualifying 
word  such  as  "wilfully"  or  "knowingly," 
a  shipper  who  ignorantly  ships  goods  at  a 
preferential  rate  is  not  criminally  liable. 

SUndard  Oil  Co.  v.  United  Statei,  M  C. 
C.  A.  364,  104  Fed.  376;  Standard  Oil  Co. 
T.  United  SUtes,  103  C.  0.  A.  172,  17*  Fed. 
614. 

There  is  no  estoppel  barring  the  defend- 
ant in  error  from  showing  tbe  value  of  her 
baggage. 

Re  Released  Rates,  13  Inters.  C<Hn.  Rep. 
660. 

lliere  is  nothing  In  the  decisioui  under 
the  interstate  commerce  acts  which  is  in 
conflict  with  the  construction  of  the  statute 
for  which  the  defendant  in  error  contends. 
It  is,  of  course,  well  settled  that  a  shipper 
has  no  redress  because  a  rate  is  unreason- 
able, except  by  the  direct  proceedings  al- 
lowed by  the  aet  (Texas  t  P.  B.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  8.  426,  51  L. 
ed.  SS3,  27  Sup.  Ct.  Rep.  350,  9  Ann.  Cas. 
1075;  Robinson  v.  Baltimore  ft  0.  R.  Co. 
222  U.  8.  600,  56  L.  ed.  2BS,  32  Sup.  Ct. 
Rep.  114;  Pennsylvania  R.  Co.  v.  Interna- 
tional Coal  Min.  Co.  230  U.  S.  1S4,  .i7  L. 
ed.  1446,  S3  Sup.  Ct.  Rep.  893;  Mitchell 
Coal  ft  Coke  Co.  v.  Pennsylvania  B.  Co. 
230  U.  8.  247,  57  L.  ed.  1472,  33  Sup.  Ct. 
Rep.  916),  and  the  unreasonableness  of  a 
rule,  regulation,  or  practice  of  a  carrier 
must  be  objected  to  in  the  same  way. 

Baltimore  ft  O.  R.  Co.  v.  United  States, 
216  U.  S.  481,  64  L.  ed.  202,  30  Sup.  Ct. 
Rep.  164;  Morrisdale  Coal  Co.  v.  Pennsyl- 
vania R.  Co.  23D  U.  S.  304,  67  L.  ed.  1494, 
33  Sup.  Ct.  Rep.  93fi. 

There  is  nothing  in  the  decisions  of  this 
court  at  variance  with  these  principles,  nor 
docs  the  case  of  Adams  Exp.  Co,  v.  Cron- 
inger,  226  U.  S.  491,  57  L.  ed.  314,  44  L.RA. 
(N.S.)  257,  33  Sup.  Ct.  Rep.  148,  and  the 
cases  which  followed  it  (Chicago,  B.  ft  Q. 
R.  Co.  V.  Miller,  220  U.  S.  513,  57  L.  ed. 
323,  33  Sup.  Ct.  Rep.  156;  Chicago,  St  P. 
M.  ft  O.  E.  Co.  V.  Latta,  226  U.  S.  519,  6T 
L.  ed.  3S8,  33  Sup.  Ct.  Kep.  156;  Wells,  F. 
ft  Co.  V.  Neiman -Marcus  Co.  227  U.  S. 
469,  67  L.  ed.  600,  33  Sup.  Ct.  Rep.  267; 
Kansas  City  Southern  R.  Co.  v.  Carl,  22T 
U.  8.  639,  67  L.  ed.  683,  33  Sup.  Ct.  Rap. 
ISt  V.  s. 
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8&1;  MiBMnri.  E.  ft  T.  R.  Co.  t.  H«rriiiuui, 
227  n.  S.  067,  ST  li.  ad.  690,  33  Sup.  Ct. 
Rep.  SB7),  limit  the  principle  that  there 
is  no  provision  for  the  filing  of  contracts 
with  Bbippers,  and  no  method  of  makipg 
them  public  defined  in  the  statute. 

On  the  exact  facts  of  Adams  Exp.  Co.  v. 
CroDiDger,  the  MaaaachuHetts  court,  shortlj 
before  it  decided  this  case  in  favor  of  the 
■hipper,  had  decided  in  favor  of  the  carrier 
(Bernard  v.  Adanu  Exp.  Co.  205  Mass. 
254,  28  L.I{.A.(N.B.)  2S3,  Bl  N.  E.  326,  18 
Ann.  Cai.  351) ;  and  the  court  of  appeals  of 
New  York  had  reached  the  same  result 
(Greennald  v.  Barrett,  199  N.  Y.  170,  36 
L.HJl.(N.S.)   971,  92  N.  E.  818). 

Yet  neither  the  New  York  court  nor  the 
Hassachusetts  court  felt  that  such  dccisioni 
in  the  least  interfered  with  the  general  rule 
that  a  passenger,  or,  indeed,  any  shipper  of 
goods,  could  recover  their  full  value  if  lost  hy 
negligence  of  the  carrier,  in  the  absence  of  a 
special  contract  of  valuation  or  of  limitation 
of  liability.  In  the  cases  where  the  liability 
of  the  carrier  has  been  held  to  be  limited, 
tliere  was,  in  fact,  a  special  contract  to  that 
effect  or  an  agreed  valuation.  In  Adams 
Kxp.  Co.  V.  Croninger  the  ahippcr  had  ac- 
cepted a  receipt  atating  a  valuation  and 
limitation  of  liability  as  one  of  the  terms 
of  the  contract  contained  in  the  receipt. 
This  aUo  was  true  in  Wells,  ¥.  &  Co.  v. 
Neiman-MarcuB  Co.  227  U.  S.  «S,  57  L. 
ed.  600.  33  Sup,  Ct.  Kep.  267. 

In  other  recent  caacg  (Chicago,  B.  ft  Q.  R. 
Co.  V.  Miller,  226  U.  S.  513,  57  L.  ed.  323, 
33  Sup.  Ct.  Rep.  155;  Misaouri,  K.  ft  T.  R. 
Co.  V.  Harriman,  227  U.  S.  857,  57  L.  ed. 
ODO,  33  Sup.  Ct.  Rep.  397;  and  Kansas  City 
Houthern  R.  Co.  v.  Carl,  227  U.  S.  639,  57 
L.  ed.  683,  33  Sup.  Ct.  Rep.  391),  there 
was  unquestionably  assent  in  fact  to  tbe 
limitation  of  value. 

Where  a  contract  is  made  with  a  carrier 
which  requires  the  court  to  chooae  between 
the  alternative  of  saying  that  the  rate  is 
illegal  or  that  the  service  contrncted  for 
is  illegal,  it  is  settled  that  the  former  slter- 
native  is  the  correct  one. 

Texas  4  P.  R.  Co.  v.  Mugg,  202  U.  8.  242. 
60  L.  ed.  lOII,  26  Sup.  Ct.  Rep.  628;  Gulf, 
C.  t  S.  F.  R.  Co.  V.  Heney,  158  U.  8.  98, 
39  L.  ed.  010.  ]5  Sup.  Ct.  Rep.  802. 

If  it  be  sBBumed  that  the  schedules  do 
not  permit  the  carrier  to  fulfil  the  contract 
which  it  made  to  carry  goods  at  full  lia- 
bility because  the  value  was  not  previousif 
declared  and  the  rate  paid  in  advance,  what 
is  the  consequcncef  Certainly,  under  the 
decision  of  Chicago  ft  A.  R.  Co.  v.  Kirby, 
225  U.  S.  155,  66  L.  ed.  1033,  32  Sup.  Ct. 
Rep.  648.  Ann.  Cas.  1914A,  601,  the  car- 
rier would  not  be  liable  on  its  contract. 
But  that  the  unenforceability  of  the  con- 
S8  L.  ed. 


tract  would  permit  the  carrier  to  destrof 
negligently  the  baggage  intrusted  to  it,  aad 
pay  for  the  consequences  of  its  n^ligenoa 
at  its  own  valuation,  is  empbatically  denied. 
It  is  not  a  special  service  or  privilege  which 
the  defendant  seeks  to  enforce.  Whether 
the  agreement  to  carry  baggage  was  valid 
or  not,  in  any  of  its  terms,  is  immateriaL 
The  duty  to  restore  the  bailed  goods  with- 
out negligence  is  snother  matter. 

Merchants'  Cotton  Press  ft  Storage  Co.  T, 
Insurance  Co.  of  N.  A.  161  U.  S.  368,  388, 
38  L.  ed.  185,  205,  4  Inters.  Com.  Rep.  4W, 
14  Sup.  Ct.  Rep.  367. 

Nor  is  the  railroad,  on  the  aBsumpti<» 
that  its  contract  of  carriage  was  invalid,  in 
tbe  position  of  a  gratuitous  bailee.  It 
received  the  baggage  as  part  of  a  business 
tranaaction  in  which  it  had  a  beneficial 
interest,  and,  in  addition  to  the  price  of  the 
passenger's  ticket,  received  a  payment  on 
account  of  the  weight  of  the  baggage. 

Judge  V.  Northern  P.  R.  Co.  ISO  Fed.  1014. 

The  schedules  filed  make  the  defendant 
in  error  liable'  for  the  excess  charge  for 
Tslue,  and  the  railroad  liable  for  tbe  full 
value  of  the  baggage. 

Re  Released  Ratea,  13  Inters.  Com.  Rep. 
660;  Kansas  Citv  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  650,  67  L.  ed.  683,  087,  31 
Sup.  Ct.  Rep.  391. 

There  is  no  hardship  on  the  carrier  In 
the  decision  of  the  supreme  court  of  Massa- 
chusetts. The  obligation  imposed  by  that 
decision  is  no  greater  than  that  which 
everywhere  existed  prior  to  the  passage  of 
the  interstate  co'mmeree  acts,  and  still  exists 
as  to  intrastate  shipments.  To  make  in- 
quiry from  the  passenger  or  shipper,  or  at 
least  to  give  a  receipt  or  bill  of  lading  which 
states  the  terms  upon  which  the  carrier  la 
witling  to  accept  the  goods,  is  all  that  il 
requisite.  It  is  immaterial  whether  in 
any  case  the  person  presenting  the  goods 
has  any  knowledge  of  their  value  or  author- 
ity to  declare  the  same.  The  carrier  nuiy 
nevertheless  demand  from  the  person  pre- 
senting the  goods  an  acceptance  or  rejection 
of  its  terms,  and  the  action  of  this  person 
will  bind  tbe  owner. 

York  Mfg.  Co.  T.  Illinois  C.  R.  Co.  S 
Wall  107,  113,  18  L.  ed.  170,  172;  Squire  v. 
New  York  C.  R.  Co.  98  Mass.  239,  93  Am. 
Dec.  162;  Hill  t.  Boston.  H.  T.  ft  W.  R. 
Co.  144  Mass.  284,  10  N.  E.  836. 

Mr.  Justice  Daf  delivered  the  opinion 
of  the  court: 

Katharine  Hooker  brought  an  action  in 
the  superior  court  of  Middlesex  county, 
Massachusetts,  to  recover  from  the  Boston 
ft  Maine  Railroad  as  a  common  carrier  on 
account  of  the  loss  of  pertain  baggage  be- 
longing to  her,  which  had  been  trant^ortad 
SIS 
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bj   the   defendant    in    interstate   commerce  defendant    bad    placed    with    it*   agent    fn 

from    Hoeton,    MaBEaebntetta,    to    Sunapee  Boaton  all  rate  and  fare  achedulea  and  tbe 

Lake  station,  Kew  Uampahire,  on  Septem-  terminal   and   other   charges   applicable   to 

Iter    IG,    1008.      The   plaintiff    recovered    a  that  atation,  and  had  enabled  and  required 

judgment  for  the  value  of  the  baggage  loat,  him  to   Iceep   in   accessible   form   a   flle   of 

with  interest.     The  case  nas  taken  to  the  such  schedule*,  and  bad  instructed  bim  to 

•upreme    judicial    court    of    Massachusetts  give   information   contained   therein   to  all 

upon  exceptions  of  the  defendant,  and  upon  aeckiag  it,  and  to  afford  to  inquirera  oppor- 

ita  rescript,  returned  to  the  [107]  superior  tunity  to  examine  the  schadulea,  and  that 

court,  overruling  the  exceptions  (SOS  Haaa.  the  defendant  in  tbe  manner  shotrn  and  in 

oOS,  05  N.  E.  045,  Ann.  Cas.  1012B,  66B),  all  other  waj>g  conformed  to  tbe  acts  of  Con- 

jud£;mi?nt  was  there  entered  for  the  plaintiff  gress  and  the  orders  and  regulations  of  tbe 

for  $2,2.5.'i.TT.  commiasion  with,  reference   to   such   acbed- 

The  defenilnnt  insists  that  tbe  recover;  uleo.    Tbe    court    also    found     that    the 

of  the  plaintiff  should  have  been  limited  to  schedules  contained  provisiona  limiting  the 

the  sum  of  flOO,  in  view  of  certain  require-  free  transportation  of  baggage  to  a  certain 

ments  made  b;  it  concerning  tbe  transpor-  weight,  and  the   liability  of  the  defendant 

tation  of  baggage,  and  filed  with  the  Inter-  to  tlOO,  followed  bj  a  table  of  charge*  tor 

state    Commerce    Commission.      From    the  excess  weight,  and   also  contained  the  fol- 

findings  of  fact  it  appears  tliat  the  baggage  lowing  provision: 

was  checked   upon  a  flrst-clasa  ticket   pur-  "For   excess   value   the   rate   will   be  one 

chased  for  the  plaintiff  (although  not  used  half    of    the   current    excess    baggage    rate 

bj  her,  she  traveling  upon  another  similnr  per  100  pounds  for  each  $100,  or  fraction 

ticket   purchased   by  herself);    that  at  the  thereof,   of   increased   value   declared.     The 

time  the  baggage  was  checked  the  plaintiff  minimum  charge  for  exeesa  value  will  be  IS 

had  no  notice  of  the  regulations  hereinafter  cents. 

referred  to,  limiting  the  liability  of  the  de-  "Baggage  liability  is  limited  to  personal 

fondant   (furtlier  than  such  notice  is  to  be  baggage  not  to  exceed  $100  in  value  for  a 

presumed    from    tbe    schedules    filed    and  passenger  presenting  a  full  ticket  and  $60 

posted  as  hereinafter  stated)  ;   that  no  in-  in  value  for  a  half  ticket,  unless  a  greater 

^uiry   was   made   by   tbe  defendant   on   re-  value    is    declared    and    stipulated    by    the 

«eiving    the    plaintiff's    baggage    as    to    its  owner  and   excess  charges  thereon  paid  at 

value;  tbnt  there  was  no  evidence  that  any  time  of  checking  the  baggage;" 

more  expensive  or  different  mode  of  trana-  that    the    excess    charge    for    transporting 

portation  was  adopted  for  baggage  the  value  baggage  valued  at  $1,904.50,  which  was  the 

of  which  was  declared  to  fxceed  $100  than  value  of  the  baggage  lost,  from  Boston  to 

for  other  ba^age;  that  any  reasonable  per-  Sunapee    Lake    station    during    September, 

oon  would  infer  from  the  outward  appear-  1903,     according     to     the     schedules,     was 

ance   of   the   plaintiff's   baggage   when    ten-  $4.75;   that  notices  were  posted  at  or  near 

dered   to  the  defendant  for   transportation  the   offices   where   passenger's   tickets   were 

that  the  value   largely  exceeded  $100,   and  sold  in  the  Boston   [109]   station,   stating 

that  tbe  loss  of  plaintiff's  baggage  was  due  that  tariffs  naming  the  rates  on  interstate 

to  the  negligence  of  defendant.  traffic  were  on  flle  with  tbe  agent,  and  would 

The  court  further  found  that  previous  to  be  furnished  for  inspection  upon  application, 
and  during  September,  1908,  the  defendant  and  that  notices  were  posted  in  the  bag- 
had  published  and  kept  open  for  inspection  gage  room  of  that  station,  in  a  consplcuoua 
and  filed  with  the  Interstate  Commerce  place,  and  in  sight  of  persons  using  the 
Commission,  in  accordance  with  the  act  of  room  for  checking  baggage,  reading  that  per- 


Congreas   relating   to    interstate   commerce  sonal  baggage  not  exceeding  $100  in  value 

and  amendments  thereto  and  the  orders  and  ^ould  be   checked   free   for   each   passenger 

Kgulationa   of    the    Commission,    schedules  „„  presentation  of  a  first  class  ticket,  and 

giving   the    rates,    fares,    and    charge*    for  .obtaining    information    with    reference    to 

transportation  between  different  points,  in-  o^eose  weight.    And  the  court  further  found 

eluding  Boston  and  Sunapee  Lake  station,  ^^^^^   ^^^      ,^j„j;^   ^.^   ^^^   ^^,^^^   ^^  ^^^^ 

■l^lT^ft  r""^"'  "       -J^"."!'''^*'  '•;  time  her  baggoge   was  checked   that  it  ex- 

4tlired  by  the  Commission,  all  privileges  and  ,  ,  .,„„  ™  *  ,             ■    ,- . 

facilities  granted  or  allowed,  and  all  rules  'f*^**  *^'"'  "■  :'''''^'  ""''  ^"^  ""*  P^  ""' 

«r  reguiatiooB  [108]  which  in  any  way  af-  «''»'■«"    '»"■    "lu^fo"    '"    "«"    <•*    t^.t 

facted  or  determined  such  rates,  fares,  and  amount. 

charges  or  the  value  of  the  service  rendered  I*  '»  *"  '■■  *"""""  "•  """d  •^*'s'  **>"  action 

to  passengers ;  that  during  the  same  time,  in  a»  tried  and  decided  in  the  state  court  was 

accordance  with  an  order  of  the  Commission  not  for  negligence  of  the  railroad  company 

of    June.   8,    1908,-    making    comprehensive  as  a  warehouseman  for  tbe  loss  of  the  bag- 

regulationa  aa  to  rata  and  fare  aehedule*,  the  giige  after   ita  delivery  at  Sunapee  Lake 

•1*  ,-           »»»  U-  8- 
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■taUon,  but  wu  mIaIj  upon  the  contract  of 
carriage  in  iDteratate  comnterce. 

Th«  supreme  jndicial  court  of  Muaaehu- 
•etts,  in  deciding  tbe  c«ae,  held  that  the 
intentate  commerce  act  did  not  in  %aj  I 
wise  change  the  common-law  rule,  applicable 
In  HauachuKtte,  that  regulations  of  this 
character,  limiting  the  amount  of  recover; 
for  baggage  lost,  miut  be  brought  boms  to 
tbe  knoirledge  at  the  shipper  and  assented 
to,  or  circumstances  shovn  from  which  as- 
sent might  be  implied.  In  reacbing  tbia 
conclusion  that  learned  court  relied  upon 
the  case  of  Pennsjlvania  S.  Co.  t.  Hngboa, 
191  U.  S.  477,  48  L.  ed.  £68,  24  Sup.  CL 
Bep.  132,  in  which  case  it  was  held  that  a 
atate  might  apply  its  local  law  and  policy 
to  recovery  for  the  losa  of  a  horse  shipped 
Id  interstate  commerce  from  Albany,  New 
York,  to  Cynwyd,  in  the  state  of  Pennsyl- 
vania,  and  injured  by  tbe  negligence  of  a 
carrier  in  tbe  latter  state,  notwithstanding 
the  bill  of  lading  contained  an  express  con- 
4lition  that  the  carrier  asaumed  liability 
to  tbe  extent  only  of  the  agreed  valuation 
in  event  of  loss.  [110]  It  was  further  held 
in  the  Hughes  Csae  that  the  interstate  com- 
■Bcrce  act,  in  the  respect  then  under  consider- 
ation, had  not  enacted  an  exclusive  rule  upon 
which  recovery  might  be  had  governing  re- 
•ponsibility  for  loss,  and  that  as  tbe  law 
then  stood  the  state  might  enforce  it*  own 
regulations  authorized  by  etatute  or  judicial 
ilecision  as  to  responsibility  for  such  neg- 

Since  the  decision  in  the  Hughes  Case 
the  Hepburn  act  of  June  2B,  lOOfi  134  Stat. 
at  L.  684,  chap.  3591,  U.  S.  Comp.  SUt. 
Supp.  1911,  p.  I28S),  has  been  passed,  and 
this  court  has  held  tbat  by  virtue  of  that 
•et  (particularly  g  7,  the  Carmack  amend- 
ment) the  subject  of  interstate  transporta- 
tion of  property  has  been  regulated  by  Fed- 
eral taw  to  the  exclusion  of  the  power  of  the 
states  t«  control  in  such  respect  by  their 
own  policy  or  l^slation.  In  Ihia  connec- 
tion we  may  refer  to  tbe  cases  of  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S.  4B],  57 
L.  ed.  314,  44  L.R.A.(N.S.)  267,  33  Sup.Ct. 
Bep.  14S;  Wells,  ¥.  t  Co.  v.  Neiman-Harcus 
,Co-  S27  U.  8.  469,  57  L.  ed.  600.  33  Sup. 
Ct.  Rep.  287 ;  Kansas  City  Southern  R.  Co. 
T.  Carl,  £27  U.  8.  639,  57  L.  ed-  683,  33 
Sup.  Ct.  Rep.  391;  Missouri,  K.  A  T.  R. 
Co.  V.  Barrlman  Bros.  227  U.  8.  657,  67  L. 
ed.  690,  33  Sop.  Ct.  Rep.  397. 

The  cases  in  226  and  227  U.  S.,  it  is  true, 
Involved  liability  for  express  or  freight  ship- 
ments made  upon  express  receipts,  bills  of 
lading,  or  separate  contracts,  showing  on 
their  face  or  by  reference  to  tariffs  the  op- 
portunity for  valuation  for  the  purpose  of 
fixing  the  rate  and  liability,  and  tbe  limita- 
tion appearing  in  such  form  of  contract 
ftS  U  cd. 


was  declared  to  be  valid  and  eETectnal  to 
relieva  the  carrier  from  a  greater  limbllitf 
than  that  therein  expressed.  But  the  court 
did  not  stop  there:  In  Adams  Exp.  Co.  t. 
Croninger,  226  U.  B.  500,  57  L.  ed.  321, 
44  L.R.A.(NB.)  257,  33  Sup.  Ct.  Rep.  14B, 
it  said:  "The  knowledge  of  tbe  shipper 
that  the  rate  wss  based  upon  the  value  la 
to  be  presumed  from  the  terms  of  the  bill 
of  lading  and  ol  the  published  tchedulea 
flled  with  the  Commission."  In  Kansas 
City  Southern  R.  Co.  v.  CsrI,  227  U.  H. 
652,  67  L.  ed.  688,  33  Sup.  Ct.  Rep.  301, 
this  court  said:  "Tbe  valuation  the  abip- 
per  declares  determines  the  legal  rata 
where  there  are  two  rates  based  npon 
valuation.  He  must  tske  notice  of  tbe  rata 
applicable,  [111]  and  actual  want  of  knowl- 
edge is  no  excuse.  The  rate,  when  made  ont 
and  filed,  is  notice,  and  its  effect  is  not  lost, 
although  it  is  not  actually  poated  in  tbe  sta- 
tion. Texas  A  P.  R.  Co.  v.  Mugg,  202  V. 
S.  242.  60  L.  ed.  1011,  26  Sup.  Ct.  Rep. 
62S;  Chicago  t  A.  R.  Co.  v.  Kirby,  225 
L'.  8.  156,  56  L.  cd.  1033,  32  Sup.  Ct.  Rep. 
648.  It  would  open  a  wide  door  to  fraud 
and  destroy  the  uniform  operation  of  the 
published  tariff  rate  sheets.  When  there 
are  two  published  rate*,  based  upon  differ- 
ence in  value,  tbe  legal  rata  automatically 
attaches  itself  to  the  declared  or  agreed 
value.  Neither  the  intentional  nor  acciden- 
tal misatatement  of  the  applicable  published 
rate  will  bind  the  carrier  or  nhipper.  The 
lawful  rate  Is  that  which  the  carrier  man 
exact  and  tbat  which  the  shipper  must  pay, 
.  .  .  To  the  extent  tbat  tuch  limitations 
of  liability  are  not  forbidden  by  law,  tbey 
become,  when  filed,  a  part  of  the  rate."  And 
in  Missouri,  K.  t  T.  R.  Co.  v.  Harriman,  2S7 
U.  S.  600,  57  L.  ed.  6S7,  33  Sup.  Ct.  Rep.- 
397,  this  court  said  that  tbe  shipper  waa 
compelled  to  take  notice  of  the  rate  sheets 
contained  in  tariff  schedules,  "not  only  be- 
cause referred  to  in  the  contract  signed  t^ 
th«m,  but  because  they  had  been  lawful^ 
filed  and  published.  .  .  .  When  tbe  car^ 
rier  graduates  its  rates  by  value  and  haa 
filed  ita  tariffs  showing  two  rates  applica- 
ble to  a  particular  commodl^  or  class  of 
articles,  based  upon  a  difference  in  taint- 
tion,  the  shipper  must  talce  notice,  for  tlw 
valuation  automatically  determines  whioh 
of  the  rates  is  the  lawful  rate."  In  Chicago^ 
R.  I.  &  P.  B.  Co.  V.  Cramer,  232  U.  8.  400, 
ante,  697,  34  Sup.  Ct  Rep.  383,  this  eeurt 
said:  "Tbat  rule  of  liability  [the  uniform 
rule  establiahed  by  the  Hepburn  act]  la  to 
be  enforced  in  the  light  of  the  fact  that  the 
provisions  of  the  tariff  enter  into  and  form 
a  part  of  tbe  contract  of  shipment,  and  if  A 
regularly  flled  tariff  offers  two  rates,  baaed 
on  value,  and  the  goods  are  forwarded  at 
tbe  low  value  in  order  to  Mcura  the  low 
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rate,  tben  the  carrier  maj  avul  itoelf  of 
that  Tkluation  when  sued  for  lou  «t  damage 
to  the  property."  And  In  Great  Northern  R. 
Co.  V.  O'Connor,  232  [IIS]  U.  B.  508,  ante, 
703,  34  Sup.  Ct.  Rep.  3S0,  thia  canrt  said: 
"But  ao  long  aa  the  tariS  rate,  based  on 
ralue,  remained  operative,  it  wan  binding 
upon  the  shipper  and  carrier  alike,  and  was 
to  be  enforced  bj'  the  courta  in  fixing  the 
righti  and  liaLiititiea  of  the  parties.  The 
tariffs  are  filed  with  the  Commission  and 
are  open  to  inspection  at  every  station. 
In  view  of  the  multitude  of  transactions,  it 
is  not  neceaaarj  that  there  shall  be  an  in- 
quiry aa  to  each  article,  or  a  distinct  agree- 
ment as  to  the  value  of  each  shipment.  If 
DO  value  is  stated,  the  tariff  rate  applica- 
ble to  such  a  state  of  facta  applies.  If,  pn 
the  other  hand,  t)iere  are  alternative  ratet 
baaed  on  value,  and  the  sliippcr  names  a 
vmlue  to  secure  the  lower  rate,  tlie  currier, 
in  the  absence  of  gometbing  to  show  rebat- 
ing or  false  billing,  is  entitled  to  collect 
the  rate  which  applies  to  goods  of  that 
elasB,  and  if  sued  for  their  loaa  it  ii  liable 
mly  f6r  the  loss  of  what  the  shipper  had 
declared  them  to  be  in  class  and  value." 

Before  these  cases  were  decided  this  court 
bad  held  that  the  effect  of  filing  schedules 
of  rates  with  the  Interitate  Commerce  Com- 
miision  was  to  make  the  published  rates 
binding  upon  shipper  and  carrier  alilie, 
thus  making  efTectual  the  purpose  of  the  act 
to  have  but  one  rate,  open  to  all  alike,  anJ 
from  which  there  could  be  no  departure. 
Gulf,  C,  k  S.  F.  R.  Co.  v.  Heflej,  158  U.  S. 
OS,  30  L.  ed.  010,  IS  Sup.  Ct.  Rep.  802; 
Texas  L  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
M  L.  ed.  1011,  20  Sup.  Ct.  Rep.  828;  Ar- 
mour Packing  Co.  v.  United  States,  SOB 
U.  S.  66,  81,  52  L.  ed.  031,  G94,  28  Sup.  Ct. 
Rep.  4-28;  Louisville  k  N.  R.  Co.  v.  Mott- 
Iqr,  21B  U.  S.  467.  476,  S5  L.  ed.  297,  301, 
34  L.R.A.(K.S.)  671,  31  Sup.  Ct.  Rep.  2G5. 
This  principle,  it  will  be  perceived,  was  ful- 
ly recognized  in  the  series  of  cases  decided 
since  the  passage  of  the  Hepburn  act,  be- 
ginning with  the  case  of  Adams  Exp.  Co.  v. 
Croninger,  supra.  It  is  true  that  the  Car- 
mack  amendment  requires  a  receipt  or  bill 
of  lading  to  be  issued  concerning  shipments 
of  property  in  interstate  commerce,  and  that 
in  the  cases  construing  that  amendment  a 
bill  of  lading  waa  issued,  and  according  to 
the  circumstances  of  the  case,  the  bill  of 
lading  and  its  effect  are  discussed  in  each 
of  these,  but  the  [113]  effect  of  filing  the 
schedule  is  not  lost  sight  of,  and  the  doc- 
trine of  the  previous  cases  as  to  purpose  of 
filing  and  the  necessity  of  adherence  to  aueh 
•chedule  is  uniformly  recognised. 

The  court  below,  after  conceding  that  the 
inbject-matter  of  passenger's  baggage  in  in- 
terstate travel  U  witkin  ths  control  of 
IT* 


Congress,  and  saying  that  there  waa  b» 
specific   regulation   respecting   it,   said: 

"The  precise  position  of  the  defendant  i» 
that,  aa  the  limitation  of  liability  for  bag- 
gage was  filed  and  posted  as  a  part  of  its 
schedules  for  passenger  tariff,  the  limitation 
-thereby  became  and  was  an  essential  port 
of  its  rate,  from  which,  under  the  interstate 
commerce  law,  it  could  not  deviate,  and  by 
which  the  plaintiff  was  bound,  regardless 
of  her  knowledge  of  or  assent  to  it.  If  the 
premise  is  sound,  then  the  conclusion  fol- 
lows, for  the  public  are  held  inexorably  Ut 
the  rate  published,  regardless  of  knowledge, 
assent,  or  even  misrepresentation.  Gulf,  C. 
It,  S.  F.  R.  Co.  V.  Hefley,  168  U.  S.  98,  39 
L.  ed.  BIO,  15  Sup.  Ct.  Rep.  802;  Texas  ft  P. 
R.  Co.  V.  Uugg,  202  U.  S.  242,  50  L.  ed. 
K'11,  26  Sup.  Ct.  Rep.  628;  Melody  v.  Great 
.Vortliern  It.  Co.  25  S.  D.  806,  30  L.H.A. 
(.N.S.)  5flS,  127  N.  W.  543.  Ann.  Cas.  1912C, 
727. 

It  follows,  therefore,  from  the  previous 
decisions  in  this  court,  that  if  it  be  found 
Lbat  the  limitation  of  liability  for  baggage 
is  required  to  be  filed  in  the  carrier's  tsriUs, 
the  plaintiff  was  bound  by  such  limitation. 
Kaving  the  notice  which  follows  from  the 
Died  and  published  regulations,  as  required 
by  the  statute  and  the  order  of  the  Inter- 
state Commerce  Commission,  she  might  hsv* 
declared  the  value  of  her  luggage,  paid  the 
excess  tariff  rate,  and  thus  Secured  the  lia- 
bility of  the  carrier  to  tbc  full  amount  of 
the  value  of  her  baggag;e,  or  she  might,  for 
the  purpose  of  trans poitati on,  have  valued 
it  at  9100,  and  received  free  transportation 
and  liability  to  that  extent  only,  or,  as  she 
did,  she  might  have  made  no  valuation  of 
her  baggage,  in  which  event  the  rate  and 
the  corresponding  liability  would  hava 
automatically  attached.  As  to  the  finding 
[114]  that  the  plaintiff's  baggage  was  ap- 
parently worth  more  than  (100,  as  above  set 
forth,  it  appears  that  the  contents  of  the  two 
trunks  and  suit  case  were  not  disclosed  or 
known  to  the  carrier,  and  the  finding  in  this 
respect,  necessarily  based  on  the  appearance 
of  the  baggage,  cannot  be  said  to  show  a 
procurement  of  transportation  in  violation 
of  the  requirements  of  the  tiled  schedules  at 
a  rate  dispropoiti 
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merce  act  and  see  whether  the  matter  of*  the 
Umitation  of  baggage  liahility  is  covered 
by  that  act.     Section  0  provides; 

"That  every  common  carrier  subject  to 
the  provisions  of  this  act  shall  file  with 
the  Commission  created  by  this  act,  and 
print  and  keep  open  to  public  inspection, 
schedules  showing  all  the  rates,  fares,  and 
charges  for  transport st ion  between  different 
points  on  its  own  route  and  between  points 
oa  its  own  route  and  pointa  on  the  route 
'     D.  8. 
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«f  aaj  other  carrier  by  railroad,  by  pipe 
line,  or  by  water  wheit  a  through  route  and 
joint  rat«  have  been  eatablubed.  If  no 
joint  rftt«  over  the  through  route  has  been 
•eatablialied,  the  several  carrierg  in  auch 
through  route  Bhil]  file,  print,  and  Iteep 
■open  to  public  inapection,  *b  aforesaid,  the 
«eparately  established  TKtes,  fares,  and 
■charges  applied  to  the  through  transporta- 
tion: The  schedules  printed  as  aforeesid 
■by  and  such  common  carrier  shall  plainly 
state  the  places  between  which  property 
■and  passengers  will  be  carried,  and  (hall 
■contain  the  clasaiflcstion  of  freight  in  force, 
and  shall  also  state  separately  all  terminal 
■charges,  storage  charges,  icing  charges,  anil , 
all  other  charges  which  the  Commission  may 
require,  all  privileges  or  facilities  granted 
or  allowed,  and  any  rules  or  regulations 
which  in  anywise  change,  affect,  or  deter- 
mine any  part  or  the  aggregate  of  such  af  ore- 
-a^d  rates,  fares,  and  charges,  or  the  value 
«f  the  service  rendered  to  the  passenger, 
•hipper,  or  [115]  consignee.  Such  sched- 
ules shall  be  plainly  printed  in  large  type, 
and  copies  for  the  use  of  the  public  abali 
be  kept  posted  in  two  public  and  conspicu- 
ous places  in  every  depot,  station,  or  oflice 
of  such  cai'rier  where  passengers  or  freight, 
respectively,  are  received  for  transportation, 
in  such  form  that  they  shall  he  accessible 
to  the  public,  and  can  be  conveniently  In- 
■pected.  The  provisions  of  this  section  shall 
apply  to  all  traffic,  transportation,  and 
facilities  defined  In  this  act. 

"No  carrier,  unless  otherwise  provided  by 
this  act,  shall  engage  or  participate  in  the 
transportation  of  pasBcngers  or  property,  as 
defined  in  this  set.  unless  the  rates,  fare*, 
and  charges  upon  which  the  same  are  trans- 
ported by  said  carrier  have  been  fllcd  and 
published  in  accordance  with  the  provisions 
■of  this  act;  tior  shall  any  carrier  charge 
or  demand  or  collect  or  receive  a  greater  or 
lees  or  different  compensation  for  such 
transportation  of  passengers  or  property,  or 
lor  any  service  in  connection  therewith,  be< 
'tween  the  points  named  in  such  tariffs,  than 
the  rates,  fares,  and  charges  which  are 
■apecifled  in  the  tariff  filed  and  in  effect  at 
the  time;-  nor  shall  any  carrier  refund  or 
remit  in  any  manner  or  by  any  device  any 
portion  of  the  rates,  fares,  and  charges  so 
■peciHed,  aot  extend  to  any  shipper  or  per- 
■»oa  any  privileges  or  facilities  in  the  trans- 
portation of  passengers  or  property,  except 
.such  as  are  specified  in  such  tariffs.  '.  .  ." 
[24  Stat,  at  L.  3S0,  chap.  104,  U.  5.  Comp. 
-Stat.  leOl,  p.  3156,  as  amended  by  g  2  of 
■met  of  1006,  34  Stat,  at  L.  686,  chap.  3591, 
U.  8.  Comp.  Stat.  Siipp.  1011,  p.  128».] 

It  is  to  be  observed  that  the  schedules 
■re  required  to  state,  among  other  things, 
«■  L.  ed. 


in  naming  certain  charges,  "all  other 
charges  which  the  Commission  may  require, 
all  privileges  or  facilities  granted  or  al- 
lowed, and  any  rules  or  regulationa  which 
in  anywise  change,  affect,  or  determine  any 
part  or  the  aggregate  of  such  aforesaid 
rates,  fares,  and  charges,  or  the  value  o( 
the  service  rendered  to  the  passenger,  ship- 
per, or  consignee."  The  question  then  is, 
did  the  limitation  as  to  liability  for  baggage, 
based  [116]  upon  the  requirement  to  de- 
clare its  value  when  more  than  SlOO  was  to 
be  recovered,  come  within  that  proviaionT 
It  seems  to  us  that  the  ordinary  signifi- 
cation of  the  terms  used  in  the  act  >vould 
cover  such  requirements  as  are  here  made 
for  the  amount  of  recovery  for  baggage  lost 
by  the  carrier.  It  is  a  r^ulation  which 
fixes  and  determines  the  amount  to  be 
charged  for  the  carriage  in  view  of  the  re- 
sponsibility assumed,  and  it  also  affects  the 
value  of  the  service  rendered  to  the  pas- 
senger. Such  requirements  are  spoken  of, 
in  decisions  dealing  with  them,  as  regula- 
tions; as,  a  common  carrier  "may  prescribe 
regvlationt  to  protect  himself  against  im- 
position and  fraud,  and  fix  a  rate  of 
charges  proportionate  to  the  magnitude  of 
the  riska  he  may  have  to  encounter."  York 
Mfg.  Co.  V.  Illinois  C.  R.  Co.  3  Wall.  107, 
112,  18  L.  ed.  170,  171.  "It  ia  undoubtedly 
competent  for  carriers  of  passengers,  by 
specific  regvlationa,  distinctly  brought  to 
the  knowledge  of  the  passenger,  which  are 
reasonable  In  their  character,  and  not  in- 
consistent with  any  statute  or  their  duties 
to  the  public,  to  protect  themselves  against 
liability,  as  insurers,  tor  baggage  exceeding 
a  fixed  amount  in  value,  except  upon  addi- 
tional compensation,  proportioned  to  the 
risk.  And  in  order  that  such  regulatitma 
may  be  practically  effective  and  the  carrier 
advised  of  the  fntl  extent  of  its  respon- 
sibility, and,  consequently,  of  the  d<%ret 
of  precaution  necessary  upon  its  part,  it 
may  rightfully  require,  as  a  condition 
precedent  to  any  contract  for  the  trans- 
portation of  baggage,  information  from  the 
passenger  as  to  its  value;  and  if  the  value 
thus  disclosed  exceeds  that  which  the  paa- 
senger  may  reasonably  demand  to  be  trans- 
ported as  baggage  without  eictra  compensa- 
tion the  carrier,  at  its  option,  can  make 
such  additional  charges  as  the  risk  fairly 
justifies,"  New  York  C.  4  H.  R.  R.  Co.  v. 
Fraloff,  100  U.  S.  24,  27,  2S  L.  ed.  531,  CSS. 
Mr.  Justice  Brewer,  sitting  in  the  cir- 
cuit court,  in  Ames  ▼.  Union  P.  R.  Co.  B4 
Fed.  166,  17S,  thus  defined  the  term  "reguta- 
"  "Within  the  Urm 'regulBtion'[llT] 
are  embraced  two  ideas :  one  is  the  mere  cm- 
trol  of  the  operation  of  the  roads,  prescrib- 
ing the  rules  for  the  management  thereof, — 
matters  which  affect  the  eonvoiieiMe  of  the 
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public  in  their  use.  ReguUtton,  in  this 
aeate,  mky  l>e  consiilereil  w  purelj  public 
ID  Ita  character,  and  in  no  manner  tres- 
pusiDg  upon  the  rights  of  the  owners  of 
railroads.  But  within  the  scope  of  the 
word  'regulation,'  as  commonlj  used,  is  em- 
braced the  idea  of  fixing  the  compensation 
which  the  owners  of  railroad  property  shall 
receive  for  the  use  thereof;  and  when  regu- 
lation in  this  sense  is  attempted,  it  neces- 
aarilj  affects  the  property  interests  of  the 
railroad  owners;  and  it  is  'regulation'  in 
this  sense  of  the  t«rm." 

Turning  to  the  set  itself  we  think  the 
concliision   that   this   limitation  is  a   regu- 
lation   required   to   be   Sled   by   the   act   is . 
strengthened    by     g    22,    which    provides: 
"But    before   any   common   carrier,   subject 
to   the   provisions   of   this   act,   shall 
any     such     joint     interchangeable     mileage 
tickets    with    special    privileges,    as    afore- 
said, it  shall  Hie  with  the  Interstate  Com- 
merce Commission  copies  of  the  joint  tariffs 
of   rates,   fares,   or  charges   on   which  such 
joint  interchsngeahle  mileage  tickets  are  to 
be  baaed,  together  icilh  spsci/ications  of  tkn 
amount    of   fret    baggage   permitted   to 
carried   under    ruck    ticketa,    in    the    lai 
manner  ai  common  carriert  are  reqitired 
do  teith  regard  to  otiitr  joint  rates  bg  ii 
(tow   fix   of    this    act."      [As   amended    28 
Stat,   at    L.   643,    chap-    61,    U.   8.    Comp. 
Stat.   1001,   p.   3171.]      This   section   would 
indicste    that    Congress   thought   that   S    " 
of  the  act  had  to  do  with  specifications  of 
the  amount  of  baggage  which  would  be 
ried  free,  and  that  such  regulations  should 
be  Bled  under  the  requirement  of  J  6  to 
which  it  referred. 

This  conclusion  is  further  strengthened 
by  the  action  of  the  Interstate  Commerce 
Commission,  in  requiring  by  its  Tariff  Cir- 
cular Ko.  15-A,  entitled,  "Regulations  Gov- 
erning the  Construction  and  Filing  of 
Freight  Tariffs  and  Classillcation  (118]  and 
Paasenger  Fare  Schedules,"  effective  April 
IS,  1B08,  and  in  force  at  the  time  of  the  loss 
here  in  question,  that: 

"34.  Tariffs  shall  contain,  in  the  order 

"(g)  Rules  and  regulations  which  govern 
the  tariff,  the  title  of  each  rule  or  reguli 
tjon  to  be  shown  in  bold  type.  Under  this 
head  all  of  the  rules,  regulations,  or  condi- 
tions which  in  any  way  affect  the  far^a 
named  in  the  tariff  shall  be  entered.  .  .  . 
These  rules  shall  include  .  .  .  the  gen- 
eral baggage  regulations,  and  also  schedule 
of  exceas-hsggage  rates,  unli^ss  such  cxccss- 
baggcge  rates  are  shown  in  tariff  in  con- 
nection with  the  fares." 

This  requirement  is  a  practical  interpre- 
tation of  the  law  by  the  administrative  body 


having  its  enforcement  in  charge,  and  ia 
entitled  to  weight  in  construing  the  act. 
The  act  of  June  18,  leiO  (3a  Stat,  at  L. 
63B,  640,  chap.  309,  U.  S.  Comp.  Stat.  Supp. 
1011,  p.  12S8),  defining,  in  S  I.  the  dutie* 
of  carriers  to  make  just  and  reasonablir 
regulations  affecting,  among  other  thing*, 
the  carrying  of  personal,  sample,  and  excea» 
baggage,  may  be  noted  in  passing.  This 
statute  was  before  the  Commission  in  a.caBo 
involving  auch  r^ulations.  RL-gulation* 
Restricting  the  Dimensions  of  Baggage,  26 
Inters.  Com.  Rep.  292.  Concerning  it  th> 
Commission,  by  Clark,  Chairman,  said: 

"Prior  to  Juno  18,  1910,  the  act  to  regu- 
late commerce  contained  no  specific  provi- 
sion relating  to  the  interstate  transporta- 
tion of  bsggage,  except  in  connection  witli 
the  issuance  of  joint  interchangeable  mile- 
age tickets.  The  Commission  had,  however, 
under  authority  of  g  Q,  required  carriers  to 
publish  and  file  tbcir  general  baggage  regu- 
lations and  their  acbedulee  of  excciis  bag- 
gage rates.  Section  1  was  amended  on  ths 
dste  named,  the  amendment,  in  so  tar  as  it 
is  material,  reading  eu  follows; 

"  'It  is  hereby  made  the  duty  of  all  com- 
mon carriers  subject  to  the  proviaiona  of  thia 
act  to  estahtish,  observe,  [118]  and  enforce 
.  .  .  just  and  reasonable  regulations  and 
practices  affecting  classifications,  .  .  . 
the  manner  and  method  of  presenting, 
marking,  packing,  and  delivering  property 
for  transportation,  the  facilities  for  trans- 
portation, .  .  the  carrying  of  per- 
BODsl,  sample,  and  excess  baggage.' " 

And  it  is  to  be  observed  that  the  Com. 
mission  considers  its  requirement  with  refer- 
ence to  including  bsggage  regulations  in 
the  tariff  schedules,  quoted  above,  as  ade- 
quate, for  the  same  provisions  appear  i» 
its  current  circular. 

Wo  are  therefore  of  the  opinion  that 
the  requirement  published  concerning  thiy 
amount  of  the  liability  of  the  defendant, 
based  upon  additional  payment  where  bag- 
gage was  declared  to  exceed  |100  in  value, 
determinative  of  the  rate  to  be  charged, 
and  did  affect  the  service  to  be  rendered  t» 
the  passenger,  as  it  fixed  the  price  to  b* 
paid  for  the  service  rendered  in  the  particn- 
lar  case,  and  was,  tiierefore,  a  regulation 
within   the  meaning  of  the  statute^ 

By  permitting  the  baggage  regulationa, 
including  the  excess  valuation  rate,  to  ba- 
filed  and  become  part  of  the  tariff  aehed- 
ules,  the  rule  of  the  common  law  that  tha 
becomes  an  insurer  of  the  safety 
of  baggage  against  accidents  not  the  act 
of  God  or  the  public  enemy  or  the  fault  of 
the  passenger  (the  rule  established  in  this 
country.  3  Hutchinson,  Carr.  9  1241}  wa> 
not  changed.  The  effect  of  inch  filing  ia 
111  V.  S. 

DiailizedbyLTOOyK' 


U13. 


BOSTON  &  IL  B.  CO.  T.  HOOKER. 


119-122 


to  permit  the  carrier  by  lueb  regulation! 
to  obtain  commensurate  compeoMtion  lor 
the  reaponsibility  aeaumed  for  the  safety 
ol  the  pasaenger's  baggage,  and  to  require 
the  passenger,  whose  knowledge  of  the  chat'- 
acter  and  value  of  hia  baggage  ia  peculiarly 
hi*  own,  to  declare  ita  value  and  pay  for  the 
ezcesa  amount.  There  ia  no  question  of  the 
reasonablenesB  or  propriety  of  making  such 
regulations,  which- would  be  binding  upon 
the  paaaenger  if  brought  to  bis  knowledge 
in  aucfa  wise  as  [120]  to  make  an  agreement 
or  what  is  tantamount  thereto.  This  much 
la  conceded  by  the  learned  counsel  lor  the 
plaintiff  in  error.  The  liability  of  a  car- 
rier under  the  interstate  commerce  act  was 
said,  in  the  Croninger  Case  (p.  611),  to  be 
(aside  from  the  responsibility  for  the  de- 
fault of  a  connecting  carrier)  "not  beyond 
the  liability  imposed  by  the  common  law,  as 
that  body  of  law  applicable  to,  carriers  has 
been  interpretpd  by  this  court  as  well  as 
many  courts  of  the  states."  And  in  that 
case  (p.  500)  it  was  laid  down  as  the  es- 
tablished rule  of  common  law  "as  declared 
by  this  court  in  many  cases  that  such  a 
carrier  may  by  a  fair,  open,  just,  and  rea- 
sonable Bgvcemetit  limit  the  amount  recov- 
erable by  a  shipper  in  case  of  loss  or  dam- 
age  to  an  agreed  value  made  for  the  purpose 
of  obtaining  the  lower  of  two  or  more 
rates  of  charges  proportioned  to  the  amount 
of  the  risk."  And  see  the  previous  cases  in 
this  court  there  cited.  But  the  effect  of 
the  regulations,  filed  as  required,  giving 
notice  of  rates  based  upon  value  when  the 
haggage  to  be  transported  was  of  a  higher 
value  than  $100,  and  the  delivery  and  ac- 
ceptance of  the  baggage  without  declara- 
tion of  value  or  notice  to  the  carrier  of 
such  higher  value,  charges  the  carrier  with 
liability  to  the  extent  of  $100  only. 

The  language  of  the  regulation  filed 
reads:  Baggage  liability  is  limited  to  per- 
sonal baggage  not  to  exceed  $100  in  value, 
etc.,  unless  a  greater  value  Is  declared, 
etc.  We  have  said  that  this  limitation  docs 
not  relieve  from  the  insurer's  liability  when 
the  loss  occura  otherwise  than  by  negligence, 
and  we  think  applies  equally  when  negli- 
gence of  the  carrier  is  the  cause  of  losa, 
as  is  found  in  this  case.  The  effect  of  the 
filing  gives  the  regulation  as  to  baggage  the 
force  of  a  contract  determining  "Baggage 
liability."  In  Hart  v.  Pennsylvania  R.  Co. 
112  U.  S.  331,  28  L.  ed.  717,  6  Sup.  Ct. 
Rep.  lEl,  followed  in  the  later  cases  in  this 
court,  it  was  held  that  a  recovery  may  not 
be  had  above  the  amount  stipulated  though 
the  loss  results  front  the  carrier's  negli- 
gence. "The  carrier  [121]  must  respond  for 
negligence  up  to  that  value."  The  discus- 
sion and  conclusion  reached  in  the  Cronin- 
ger and  Carl  Cases,  supra,  leava  nothing 
»■  L.  ed. 


to  be  said  on  this  point.  This  rule  is  recog- 
niied  in  New  York  (Tewes  v.  North  Ger- 
man Lloyd  S.  S.  Co.  18S  N.  Y.  151,  S 
L.R.A.(N.S.)  1S9,  78  N.  E.  S64,  0  Aon.  Cas. 
90e,  20  Am.  Neg.  Rep.  701;  Gardiner  v. 
New  York  C.  ft  H.  R.  R.  Co.  201  N.  V.  387. 
34  L.R.A.(N.S.)  826,  84  N.  £.  876,  Ann. 
Cas.  1S12B,  2B1). 

If  the  charges  filed  were  unreasonable,  thr 
only  attack  that  could  be  made  upon  such 
regulation  would  be  by  proceedings  eon- 
testing  their  reasonableness  before  the  In- 
terstate Commerce  Commission.  While 
they  were  in  force  they  were  equally  bind- 
ing upon  the  railroad  company  and  all 
passengers  whose  baggage  was  transported 
by  carriers  in  interstate  commerce.  This 
being  the  tact,  we  think  the  limitation  of 
liability  to  $100  fixed  the  amount  which 
the  plaintiff  could  recover  in  this  case,  and 
there  was  error  in  affirming  the  recover]' 
for  the  full  value  of  the  baggage,  in  the  ab- 
sence of  a  declaration  of  such  value  and 
payment  of  the  additional  amount  reijuircd 
to  secure  liability  in  the  greater  sum. 

We  do  not  think  the  requirement  of  the 
■Carmack  amendment,  that  a  railway  com- 
pany receiving  property  for  transportation 
in  interstate  commerce  shall  issue  a  receipt 
or  bill  of  lading  therefor,  required  other 
receipts  than  baggage  checks,  which  it  is 
shown  were  issued  when  the  baggage  was 
received  in  this  case.  When  the  amendment 
was  passed  Congress  well  knew  that  bag- 
gage was  not  carried  upon  bills  of  lading, 
and  that  carriers  had  been  accustomed  to 
issue  checks  upon  receipt  of  baggage.  We 
do  not  think  it  was  intended  to  require  a 
departure  from  this  practice  when  the  mat- 
ter was  placed  under  regulation  by  sched- 
ules filed  and  subject  to  change  for  unrea- 
sonableness upon  application  to  the 
Commission.  Such  checks  are  receipts,  and 
there  ia  no  special  requirement  in  the  stat- 
ute as  to  their  form.  It  is  doubtlcsa  in 
the  power  of  the  Interstate  Commerce  Com- 
mission to  make  requirements  as  to  the 
checks  or  receipts  to  be  given  for  baggage 
if  that  CISS]  subject  needs  regulation.  Ast 
of  June  18,  IBIO,  SS  1  and  IG  (3S  Stat  at 
L.  639,  chap.  309.) 

Reversed  and  remanded  to  the  Saperior 
Court  of  Maosachusetts  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Mr.  Justice  Pltn»y,  dissenting: 
I  have  been  unable  to  And  a  previoua  in- 
stance where  any  court,  in  this  country, 
at  least,  In  an  action  by  shipper  or  pas- 
senger against  common  carrier  for  loss  of 
freight  or  baggage,  occasioned  by  the  neg- 
ligence of  the  carrier  or  its  employeea,  has 
held  the  recovery  to  be  limited  to  an  arbi- 
trary sum  unrelated  to  the  v»lue  of  the 
goods  lost,  and  this  wi^ovi^  an| .  Brevioiu 
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Talaation  or  agreement  aMentcd  to  by  tlio 
shipper  or  passenger,  without  any  repre- 
■entation  of  value  made  bj  him,  and  with- 
out even  notice  brought  home  t«  him  of 
any  rule  or  regulatioA  upon  which  the 
limitation  of  liability  is  based.  The  effect 
given  bj  the  present  deeision  to  a  "regula- 
tion" prescribed  hj  the  carrier,  that,  while 
formallj  promulgated,  was  in  fact  unknown 
to  the  passenger,  seems  to  me  an  entire  de- 
parture from  the  principles  governing  the 
dutiee  and  reaponsibilities  of  common  car- 
riers as  heretofore  recognized  bj  this  court 
and  hy  the  courts  of  the  states  generally, 
as  laid  down  in  the  text-books  and  cyclo- 
pedias ot  law,  end  as  reiterated  and  applied 
by  this  court  in  a  recent  aeriea  ot  notable 
decisions. 

We  are  referred  to  the  "act  to  regulate 
commerce"  of  February  4,  I8BT  (24  Stat, 
at  L.  3T0,  chap.  104,  U.  S.  Comp.  Stat.  1901, 
p.  31E4),  as  amended  in  1906  by  the  Hep- 
burn set  (34  Stat,  at  L.  6S4,  chap.  3S91, 
v.  S.  Comp.  Btat.  Bupp.  1911,  p.  1288], 
with  citation  of  the  provision  in  §  6  of  tlie 
act  respecting  the  filing  and  publication  of 
schedules  showing  the  rates,  fares,  and 
charges  for  transportation,  etc.,  and  with 
particular  emphasis  upon  the  ao-called  Car- 
mack  amendment.  I  do  not  find  in  either 
of  these  any  phrase  or  expression  that  mani- 
fests a  legislative  intent  to  lesaen  or  limit 
in  any  way  [123]  the  carrier's  liability  as 
quasi  insurer,  much  less  its  responsibility  for 
losses  due  to  its  own  negligence  or  that  of 
its  employees.  Neither  enactment  in  terms 
imposes  any  duty  or  burden  upon  the  ship- 
per or  passenger  affecting  the  question  at 
issue;  and  the  Carmack  amendment,  at 
leaat,  contains  a  clear  expression  of  the 
l^islatife  purpose  to  enforce  the  carrier's 
responsibility  for  losses  of  property  caused 
bj  it,  without  regard  to  any  rule  or  regu- 
lation exempting  it. 

The  result  reached  in  the  present  case — 
which  seems  so  contrary  to  all  previous 
adjudications  and  to  the  apparent  meaning 
of  the  acts  of  Congresa—ia  baaed  (if  I  un- 
derstand the  opinion)  not  upon  any  legis- 
lation directly  addressed  to  the  particular 
snbject,  but  upon  inferences  deduced  by  in- 
direct reasoning  from  the  assumed  policy 
<rf  the  law.  The  reasoning,  as  1  am  con- 
strained to  believe,  disr^^rds  familiar  prin- 
ciples established  by  repeated  decisions  of 
this  court,  in  the  light  of  which  Congress 
undoubtedly  legislated;  and  it  has  the  effect 
of  placing  honest  but  unskilled  shippers  and 
passengers  at  a  serious  disadvantage  in  deal- 
ing with  common  carriers,  enabling  the  lat- 
t«r,  by  "r^ulations"  never  called  to  the 
attention  of  the  torrner,  to  obtain  practical 
immunity  from  responsibility  for  losses  due 
to  their  own  negUgence. 


The  consequences  sre  so  serious  that  I 
have  been  unable  to  convince  myself  that  I 
should  acquiesce  in  silence. 

The  salient  facta  are  mentioned  In  the 
opinion,  but  some  are  not  noticed,  and  it 
is  proper  to  state  that  plaintiff  traveled,  in 
September,  1008,  as  an  interstate  passenger 
upon  defendant's  train  from  Boston,  Massa- 
chusetts, to  Sunapee  Lake,  New  HampshirSi 
having  in  fact  paid  two  first-class  fares,  one 
ticket  being  used  for  the  checking  ot  her 
baggage,  the  other  for  her  personal  trans- 
portation. Defendant's  schedules,  filed  with 
the  Interstate  Commerce  Commission  and 
published  in  tlie  mode  prescribed  by  the 
act  of  Congress,  showed  the  rates  of  fares  be- 
tween [124]  these  places,  and  contained  a 
provision  stating  that  "one  hundred  and 
fifty  pounds  of  personal  baggage,  not  exceed- 
ing $100  in  value,  will  be  checked  free  tor 
each  passenger  on  presentation  of  a  full  tick- 
et. ..  .  For  excess  weight,  charge  will  be 
made  as  follows  [here  was  inserted  a  table 
of  charges  for  excess  weights,  and  at  the 
foot  of  it  ttie  following]:  For  excess  value, 
the  rate  will  be  one  half  of  tlie  current  ex- 
cess baggage  rate  per  100  pounds  for  each 
JlOO,  or  fraction  thereof,  of  inn-eased  value 
declared.  The  minimum  charge  for  excess 
value  will  be  15  cents.  Baggage  liability  is 
limited  to  personal  baggage  not  to  exceed 
(100  in  value  for  a  passenger  presenting  a 
full  ticket  .  .  .  unless  a  greater  value 
is  declared  and  stipulated  by  the  owner  ami 
excess  charges  thereon  paid  at  time  of 
checking  the  baggage."  Plaintiff's  baggage 
consisted  of  three  pieces,  of  tlie  value  of 
(1,004.50,  and  the  charge  on  this  valuation 
for  traitsportation  from  Boston  to  Sunapee 
Lake,  scolding  to  the  schedules,  would  havR 
been  25c.  for  each  excess  5100  or  fraction 
thereof,  or  14.75  in  all.  Plaintiff  did  not 
declare  and  stipulate  at  the  time  the  Iwg- 
gsge  was  checked  that  it  exceeded  (100  in 
value,  and  did  not  pay  any  charge  for  valua- 
tion in  excess  of  that  amount.  Defendant's 
agents  did  not  request  any  such  declaration, 
and  made  no  inquiry  respecting  value;  but 
it  is  found  as  a  fact  that  from  the  outward 
appearance  of  the  baggage  when  tendered 
to  defendant  for  transportation  any  reason- 
able person  would  have  inferred  that  its 
value  largely  exceeded  $100.  There  was 
nothing  to  show  that  any  more  expensive 
or  different  mode  of  transportation  was 
adopted  for  baggage  whose  value  was  de- 
clared to  exceed  $100  than  for  other  bag- 
gage. Nor  was  there  anything  to  show  that 
plaintiff,  or  her  agent  who  attended  to  the 
checking  of  the  baggage  for  her,  had  notice 
of  defendant's  regulations  for  limiting  its 
liability.  In  tiie  Boston  passenger  station 
notices  were  posted  that  "Freight  [I2S]  and 
passenger  tariffs  naming  rates  on  interstate 
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traffic  are  on  Qle  with  the  agent,  and  will  Mut.  201,  SOT,  Ifl  Am.  Rep.  433),  bi«  dU- 
tw  furaJBhed  for  inspeetion  upon  appHa-  tinctlon  sppeftn  to  have  been  Ignored  I7  the 
Uon;"  and  in  the  baggage  room  waa  a  notice  Mascachiuetta  oourt  in  diacuuing  the  owe, 
that  "One  hundred  and  Aitj  pound*  of  per-  perhape  becauae  it  doe*  not  affect  the  re- 
■onal  baggage,  not  ciceediag  9100  la  value,  sponalbility  for  loM  of  gooda  attributable  to 
will  be  checked  free  for  aacb  paaaenger  on  negligence;  there  being  in  thii  raapeet  no 
preaentation  of  a  full  ticket."  There  waa  difference  bctwem  a  carrier  and  a  ware- 
nothing  in  either  of  tbeae  noticee  to  call  bouKmao.  But  it  might  affect  the  qnestion 
attention  to  an;  charge  fot  ^ocaa  value,  whether  defendant'!  reaponaibilit;  it  to  be 
nor  anj  ertat«nent  in  term*  that  the  bag-  determined  In  the  light  of  the  Interstate 
gage  liability  was  limited  to  |100.  Nor  waa  commeree  act;  and  I  coneede  that  It  la. 
it  abown  tbat  the  noticee  themaelvea  were  It  b,  of  courae,  true  that  in  Adaaia  Exp. 
ever  aeen  hf  plaintiff  or  her  agent.  It  ap-  Co.  v.  Croninger,  2Z0  U.  &  491,  61  L.  ed. 
pesra,  however,  tbat  becauae  the  weight  of  314,  44  L£.A.(N.S.)  257,  33  6np.  Ct.  Rep. 
faer  baggage  neeeded  bj  4S  ponnda  the  148,  tbia  court  held  that  bj  tbe  Carmack 
weight  allowable  under  tbe  companT*!  rulei,  amendment  (34  SUt.  at  L.  6&S,  cbap.  36S1, 
a  payment  of  S3  centa  waa  made  for  cheek-  u.  8.  Comp.  Stat.  Snpp.  1911,  p.  1307, 
ing  tbe  baggage.  Ordinary  numbered  bag-  .et  forth  In  the  margiot)  the  [12T]  aubject- 
gage  check!  appear  to  have  been  deliTered  nutter  of  the  lUbility  of  railroada  under 
to  plaintir*  agent,  but  nothing  cIm  in  the  bills  of  lading  iamied  tor  Interrtate  freight 
form  of  a  receipt  or  bill  of  lading.  The  bag.  1,  placed  under  Federal  reguUtion  w  as  to 
gagc'waa  not  loat  in  tranait.  but  waa  de-  anperaede  the  local  Uw  and  policy  of  tiie 
rtrojed  by  Bre  while  in  defendant'!  charge,  wreral  aUtea,  whether  evidenced  by  JndlcUl 
more  than  twenty-aiz  hour!  after  iU  arrival  daciiion,  by  lUtute,  or  by  aUte  Conatitn* 
at    defendant'!   Sunapee   Lake   atation.     It  tion. 

waa  dUtinctly  found  a*  a  fact  that  tbe  toaa  And  1  concede  that  the  anpr«Mie  court  of 
waa  due  to  defendant'a  negligence.  MaaaachuietU  erred  If  It  Intended  to  hold 
In  the  trial  court,  plaintiff  relied  wholly  that  the  carrier*!  re!ponaibility  for  Inter- 
upon  a  count  of  her  decUraUon  which,  after  gtata  paaaengera'  baggage  ia  not  likewise 
reciting  the  aUtui  ol  defendant  aa  a  com-  within  the  aweep  of  the  amendment, 
mon  carrier,  and  the  contract  of  carriage  The  concrete  qneaticm,  therefore,  la 
in  intersUte  commerce,  averred  aa  ground  whether,  under  the  Interatate  oommeree.act 
of  recovery  the  neglect  and  refusal  of  de-  .nd  the  Carmack  amendment,  this  defend- 
fendant  to  deliver  the  baggage  to  plaintiff  mt'a  liability  to  plaintiff,  upon  the  facU 
at  Bunapee  Lake  upon  demand  made,  ac-  ^ated,  la  properly  to  be  limited  to  »100. 
compaaied  with  a  tender  of  the  checks.  But  Uy  views,  in  brief,  are; 
the  course  of  the  trial  shows  that  negligence  f,)  xi,at  the  baggage  regulation  limiting 
ws!  a  piincipal  isiue,  if  not  the  only  vital  the  liability  to  the  amount  named  (if  con- 
issue)  both  partica  requested  finding!  upon  .trued  aa  operative  without  the  knowledge 
tbe  queation,  and  finding!  were  made  In  re-  g,  conaent  of  the  pasaenger,  and  in  the  *b- 
sponae  to  their  respective  requesU;  and  ^aiM  of  an  actual  valuation  of  the  goods, 
upon  review  the  state  supreme  court  treated  |«Bented  to  by  the  passenger),  la  not  au- 
negligenee  aa  the  asserted  ground  o(  liabil-  thoriied  or  sanctioned  by  the  commerce  act, 
ity,  saying  [209  Mass.  609^95  N  18  048,  „a  j,  ^^^jjj  because  contrary  to  the  ea- 
Ann.  C.   1B12B.  869) :  •TThe  plaintiff,  mn  t^n,i,«i   policy   of  the   Uw  governing  the 

'?'^''**?t»J',"T^'    i     "■"    ''!l'2f'^  "'""on  ^"i"  1"  the  performance  ol  Iti 

claims   [126]   damagea  In  ezceaa  of  (2,000    f_ 

for  loss  of  her  baggage  occurring  through  f'That  any  common  carrier,  r&ilroad,  or 

the  negligence  of  the  defendant."  transportation  company  reeelving  proper^ 

Although,    according    to    the    well-known  lor    transportation    from    •    point    in    one 

Haasachusetts   doctrine,   tbe   TailToad   com-  •''to  to  a  point  in  another  state  shall  l!!ue 

ptny-s    rcpouilbllity    strictly    aa    carrier  *   \f^M. "  »>;"  ,?*  \*^^  ^S'*°Ii,  ^. 

Would   aeen.    to   have  terminated  with    the  f^'"  ^ii:''^.^.-^,''.^^^  J'Si  ™?^™ 

,  , ,         ....        ,.        ...         ,     .  lor  any  tos!,  damage,  or  Injury  to  such  prop- 

eompletion  of  the  transit  and  the  aate  do-  ,^  ^^  byit  or  by  any  common*^  cni- 

poait  of  the  baggage  in  the  railroad  sUtion,  rier,  railroad,  or  transportation  company  to 

its  responsibility  thereafter  being  that  of  which  such  property  may  be  dsUvsred,  or 

warehouseman    (Thomas  v.  Boston  &  F.  R.  itver  whose  line  or  Ilnea  such  proper^  may 

Corp.  10  Met.  472,  477,  4S  Am.  Dee.  444;  pssa,  and  no  contract,  receipt,  rule,  or  nm- 

Norwty  Plains  Co.  v.  Boston  »  M.  R.  Co.  l«tjm»  rt*"  ^"P*  JJ°!?  W"™'™   <»mar. 


1  Gray,  263,  273,  61  Am.  Dec.  423;  Barron    S^T^^.-SL  *?"'Pl'*f*'?!!JP' 


railroad,  or  transportation  company   from 
the    liability    heretT    imposed:      Provided, 
_    ,        ..■._,,«..-      that  nothing  In   this  sertlon  shall  deprive 
..-;  Lane  v.  Boston  ft  A.  R.  Co.  118  Mass.  ^^er  of  such  receipt  or  bill  of  Udlng 

46B,  462;  8towe  v.  New  York,  B.  *  P.  R.    of  ^.y  remedy  or  right  of  aetkM  wUeb  he 
Co.  118  Mass.  S21,  B23;  Rles  v.  Hut,  IIS    has  undsr  «slsting  Uw." 

"^•*-  "  ,  .,h,Google  ••' 
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public  duties,  and  because  eontiarj  to  the 
letter   and   spirit  of   the   Carmsck    smeod- 

(b)  That  the  regulation  bad  not  received 
the  appTOTal  of  the  Interstate  Commerce 
Commiuion,  but,  on  the  contrary,  was 
ered  by  an  adverse  admiui strati ve  ruling' 
made  by  the  Commission  a  few  months  be- 
fore the  occurrences  that  gave  rise  to  this 

(C)  That,  being  invalid  per  se,  tha  regu- 
lation derived  no  legal  force  or  vitality 
from  being  included  in  the  filed  and  pub- 
liahed  schedule*. 

(d)  That  the  filing  ol  the  regulation  can- 
not  give  it  the  force  of  a  contract,  because 
(1)  plaintiff  nas  ignorant  of  the  regulation 
in  fact;  (2)  to  make  it  a  part  of  her  con- 
tract without  her  knowledge  would  render 
it  a  contract  limiting  [128]  the  carrier's 
liability  for  negligence  to  an  arbitrary  sum, 
without  any  agreement  or  repreaentation  of 
value  on  the  part  of  plaintiff,  and  therefore 
void  as  being  contrary  to  the  established 
public  policy;  and  (3)  the  law  will  not  raise 
by  implication  an  agreement  that  is  eon- 
trary  to  the  policy  of  the  law. 

(e)  That  plaintiff  is  not  estopped  to  re- 
cover the  full  value  of  her  goods,  for  she 
waa  entirely  free  from  blame  in  the  i 
ter,  made  no  representation  as  to  value, 
and  sought  no  special  advantage. 

(f)  That  even  were  the  contract  of 
rlage  as  actually  made  invalid,  this  would 
not  render  the  bailment  unlawful,  and  (at 
least)  the  carrier  would  be  responsible  for 
the  loss  of  the  goods  through  negligence,  ir- 
reapeetive  of  the  contract. 

(g)  That  by  tho  terms  of  the  Carmack 
amendment  the  railroad  company  in  this 
cue  ia  precluded  from  settinj,'  up  a  limita- 
tion of  liability,  (I)  because  the  limitation, 
as  asserted  against  a  passenger  who  was 
ignorant  of  the  regulation,  and  had  made 
no  contract  under  it,  amounts  to  a 
or  r^iulation  for  exempting  the  carrier 
from  liability  for  a  loss  of  property  caused 
by  the  carrier's  negligence^  contrary  to 
the  terms  of  the  amendment;  and  (2)  be- 
cause the  carrier  waived  any  benefit  of 
the  regulation  [if  "that  were  valid)  by 
falling  to  deliver  to  plaintiff  a  receip 
bill  of  lading  embodying  the  terms  of  the 
contract  as  required  by  the  same  enact- 

The  importance  of  the  subject  seems  to 
warrant  a  aomewbat  extended  discussion. 

(1)  Reference  la  made  to  §  6  of  the  com- 
merce act  as  amended  by  the  Hepburn  act; 
the  portion  relied  upon  being  that  which 
requires  the  filed  and  published  schedules  to 
state  "any  rules  or  regulations  which  in 
anywise  change,  affect,  or  determine  any 
part   or  the  aggr^ate  of   such   aforesaid 


rates,  fares,  and  charges,  or  the  value  of 
the  service  rendered  to  the  passenger,  ahip- 
per,  or  consignee."  [129]  In  thia  reapeot 
the  act  has  remained  substantially  ttn- 
cbanged  since  the  amendment  ^  Majeh  E, 
ISSe  (26  SUt.  at  L.  856,  chap.  3SS,  U.  S. 
Comp.  SUt.  ISll,  p.  316S),  quoted  in  the 
margin.t 

It  is  important  to  observe  that  g  0,  either 
before  or  since  the  Hepburn  act,  dost  not 
pr tsoribe  vihat  the  rules  and  regvlations 
thall  he.  Neither  this  section  nor  any  other 
section  of  the  act  confers  upon  the  carrier 
any  authority  over  the  subject.  It  is  im- 
plied that  there  may  be,  indeed  must  be, 
rules  and  regulations  for  carrying  on  tile 
business  of  a  common  carrier,  in  wder  to 
secure  system,  eSiciei.cy,  and  a  just  per- 
formance of  its  public  duties;  and  |  A, 
recognizing  this,  prescribes — and,  aa  1 
think,  only  prescribes — that  whatever  rules 
and  regulations  may  be  duly  established 
which  "in  anywise  change,  affect,  or  deter- 
mine the  rates,  fares,  and  charges,  or  the 
value  of  the  [130]  service  rendered,"  shall 
be  included  in  the  Sled  and  published  ached- 
ules.  But  does  it  follow  from  this  that  the 
carrier  may  make  any  rules  and  regulations 
it  clioosesT    Is  the  carrier  to  be  a  law  unto 


f'Sec.  6.  That  every  d 
ject  to  the  provisions  of  this  act  shall  print 
and  keep  open  to  public  inspection  sched- 
ules showing  the  ratet  and  fare»  and  charges 
for  the  trantportation  of  piutengeii  and 
properly  which  any  such  common  carrier 
has  established  and  which  are  in  force  at 
the  time  upon  its  route.  The  ichedulea  print- 
ed aa  aforesaid  by  any  such  common  car- 
rier shall  plainly  state  the  places  upon  its 
railroad  between  which  property  and  pas- 
sengers will  be  carried,  and  thall  contain 
the  c lass i I! cation  of  freight  in  force,  and 
shall  also  state  separately  the  terminal 
charges  and  any  rules  or  regulalionl  tchich 
in  anyviiae  change,  affect,  or  determine  ani/ 
part  or  the  aggregate  of  such  aforeiaid 
rates  and  fares  and  charger.  Such  sched- 
ules shall  be  plainly  printed  in  large  tvpo, 
and  copies  for  the  uae  of  the  public  shall 
be  posted  in  two  public  and  conspicuous 
places  iu  every  depot,  station,  or  office  of 
such  carrier  where  passengers  or  freight. 
respectively,  are  received  tor  transporUtion, 
in  such  form  that  they  shall  be  acccasilile 
to  the  public  and  can  be  conveniently  in- 
spected. .  .  .  And  when  any  such  com- 
mon carrier  shall  have  established  and 
published  ita  rates,  lares,  and  chargea  in 
compliance  with  the  provisions  of  this  sec- 
tion, it  shall  be  unlawful  for  such  common 
carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or 
leHs  compensation  for  the  transportation  of 
passengers  or  property,  or  for  any  services 
in  connection  uierewith,  than  is  specified  in 
such  published  schedule  of  rates,  fares,  and 
charge*  aa  may  at  Uie  time  be  in  force." 
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ttaelft  And.  if  not,  nhat  are  the  limiU- 
tlona  upon  its  power!  The  anaver,  I  think, 
la  plain.  The  authoritj  to  eitibliab  rule* 
and  rcgulationa,  unless  it  ariw  from  exprcM 
legialatiTB  authority,  ia  derived  by  implica- 
tion from  tbe  neceaaitiea  of  the  case,  in  <rie« 
of  the  nature  of  tbe  busineta,  and  ia  plainly 
■ubject  to  the  limitation  that  the  rules  and 
Tegulationa  ahall  not  be  such  as  to  con- 
travene tbe  letter  or  the  policy  of  the  law, 
nor  such  as  to  evade  responsibility  for  the 
due  performance  of  the  public  duties  of  tbe 

This  is  a  principle  universally  TocogniEed 
from  an  early  day  by  tbe  courts  of  this 
country,  and  it  lies  at  tbe  loundation  of  the 
rule  everynfaere  prevalent  (differing,  in  tliie 
regard,  from  the  rule  that  prevailed  in  Eng- 
land for  a  time  prior  to  the  railway  and 
canal  traffic  act  1854.  IT  and  18  Vict.  chap. 
31,  i  7),  that  the  carrier  cannot  limit  his 
liability  by  any  funeral  regulation  or  pub- 
lished notice. 

It  is  for  this  reason,  primarily,  that  the 
regulation  here  in  question, — "Ravage  lia- 
bility is  limited  to  personal  baggage  not  to 
exceed  <100  in  value  .  .  .  unless  a 
greater  value  fa  declared,"  etc.,  if  treated 
aa  intended  to  be  effective  without  the 
knowledge  or  assent  of  the  pasaenger,  si 
to  DM  to  be  a  regulation  entirely  beyond  tbe 
power  of  the  carrier  to  establish.  The  state 
reports  are  full  of  cases  recognising  the 
principle,  and  applying  and  enforcing  it 
with  respect  to  the  particular  subject-mat- 
ter now  under  con  is  deration.  It  is  not 
necessary,  however,  to  go  outside  of  our 
own  reports,  for  this  court  from  the  begin- 
ning until  now  has  constantly  recognized 
and  steadfastly  enforced  this  limitation  of 
the  authority  of  the  common  carrier  witb 
respect  to  r^ulations  of  the  same  essential 
character  as  the  one  now  in  question. 

[131]  Thus,  in  New  Jersey  Steam  Nav. 
Co.  V.  Merchants'  Bank,  6  How,  3*4,  388,  12 
L.  ed.  465,  482,  the  court  held  that  the  car- 
rier could  not  by  published  notices  seeking  to 
limit  its  responsibility  exonerate  itself  from 
the  duties  which  the  law  annexed  to 
employment.  And,  dealing  with  an 
press  stipulation,  the  court,  by  Mr,  Justice 
Nelson  (p.  3S2),  said;  "But  admitting  the 
right  thus  to  restrict  his  obligation,  it  by 
no  means  follows  that  he  can  do  so  by  any 
aet  of  bis  own.  Ha  is  in  tk«  ecercMS  of  a 
lort  of  pubtic  ojfice,  and  hat  public  dutie* 
to  perform,  from  irKich  )k«  ihould  not  be 
permitled  to  exonerate  himielf  iritftout  the 
(Mtent  of  the  partiei  ooneemtd.  And  this 
it  not  to  be  implied  or  inferred  from  a  g«n- 
tral  notice  to  the  public,  limitinj/  hit  obliga- 
Hon,  vhick  maj/  or  may  not  be  atienled  to. 
He  is  bound  to  receive  and  carry  all  the 
goods  offered  for  transportation,  subject  to 
II  Ih  ed. 


all  the  reaponsibilities  incident  to  his  em- 
ployment, and  is  liable  to  an  action  in  case 
of  refusal.  And  we  agree  with  the  court  in 
the  case  of  Hollister  t.  Nowlen,  19  Wend. 
234,  £47,  3S  Am.  Dec.  466,  that,  if  any  im- 
plication is  to  be  indulged  from  the  delivery 
of  the  goods  under  the  general  notice,  it  is 
as  strong  that  the  owner  intended  to  Insist 
upon  bis  rights  and  the  duties  of  the  car- 
rier, as  it  ia  that  he  aaaented  to  their  quali- 
flcation.  The  burden  of  proof  lies  on  the 
carrier,  and  nothing  thort  of  on  exprett 
stifHitalion  by  parol  or  in  %eriting  should 
be  permitted  to  ditcharge  him  from  dutiea 
which  the  law  ka*  annexed  to  hit  employ- 
ment." 

In  York  Hfg.  Co.  v.  Illinois  C.  R.  Co.  3 
Wall.  107,  112.  18  L.  ed.  170,  171,  the  court, 
speaking  by  Mr.  Justice  Field,  said;  "The 
law  prescribes  the  duties  and  responsibili- 
ties ot  the  common  carrier.  He  exercises, 
in  one  sense,  a  public  employment,  and 
haa  duties  to  the  public  to  perform.  Though 
he  may  .  .  .  prescribe  regulations  to 
protect  himself  against  imposition  and 
fraud,  and  fix  a  rate  of  charges  proportion- 
ate to  the  magnitude  of  the  risks  he  may 
have  to  encounter,  he  can  make  no  discrimi- 
nation between  peraona,  or  vary  hia  charges 
from  their  condition  or  character.  [132]  He 
is  bound  to  accept  all  goods  offered  within 
the  course  of  his  employment,  and  is  liable 
to  an  action  in  case  of  refusal  He  is 
chargeable'  for  all  losses  except  such  as  may 
be  occaaioned  by  the  act  ot  Qod  or  the  pub- 
tic  enemy.  He  insures  against  all  accidents 
which  result  from  human  agency,  althougb 
occurring  without  any  fault  or  neglect  on 
his  part;  and  he  oonnot  Ay  any  mere  act  of 
hit  oimt  at^id  the  reapontibility  vhieh  tAs 
late  thut  imposes.  He  connol  tcreen  himtelf 
from  liability  bp  any  general  or  special  no- 
tiee,  nor  oan  he  coerce  the  ouner  to  yield 
aitent  to  a  limitation  of  reaponiibility  by 
making  exorbitant  charget  irAen  such  assent 
it  refuted.  The  owner  ot  the  goods  may  rely 
upon  this  responsibility  imposed  by  the 
common  law,  which  can  only  be  reetricted 
and  jualified  lehen  he  eaprcaaly  ttipulatet 
for  the  reatriation  and  qualilication.  But 
when  such  stipulation  is  made,  and  it  docs 
not  cover  losses  from  neg1if;ence  or  mis- 
conduct, wo  can  perceive  no  just  reason  for 
refusing  its  recognition  and  enforcement." 

In  Michigan  C.  R.  Co.  v.  Mineral  Springs 
Mfg.  Co.  16  Wall.  31B,  32B,  21  L.  ed.  2B7, 
302,  the  court,  after  repeating  the  language 
I  have  quoted  from  tbe  opinion  in  6  How., 
proceeded  to  say:  "These  considerationa 
against  the  relaxation  of  tbe  common-law 
responsibility  by  public  advertisements  ap- 
ply teith  equal  force  to  notices  having  the 
object,  attached  to  receipts  given  by 
taking  the  property  of  those 
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who  employ  them  into  their  poBieation  lor 
tramportfttion.  Both  are  attempta  to  ob- 
tain, by  indirection,  exemption  from  burdeni 
imposed  in  th«  intemtB  of  trade  upon  tbii 
particular  bnaineaa.  It  i*  not  only  againtt 
ti»  )>oI«ey  of  th«  loio,  but  a  aeriout  injury 
to  eommeroe,  to  allow  the  earritr  to 
ftot  the  ihipper  of  merehttndite  aeientt  to 
the  terme  propoted  in  a  notioe,  uihether  it 
b«  getterai  to  the  publio  or  tpeciol  to  a 
ttoulor  per»on,  merely  b«cau«e  he  dost  not 
erpreiMly  diatent  from  them.  It  the  parti 
were  on  an  equality  in  tbeir  dealings  with 
each  other  there  might  be  soma  show  of 
reaaoe  for  auuming  acquiescence  from  li- 
lencc,  but  In  [I33J  the  nature  of  the  case 
this  equality  does  not  exist,  and,  therefore, 
■very  intendment  ahonld  be  made  in  favor  of 
the  shipper  when  be  talcea  a  receipt  for  his 
property,  with  restrictive  conditions  i 
nexed,  and  says  nothing,  that  he  intends 
rely  upon  the  law  for  the  security  of  his 
rigihts.  /(  eon  readily  be  seen,  if  the  car- 
rier earn  reduce  ht«  liability  in  the  aay 
propoted,  he  eon  tmuaof  huainett  on 
terme  he  ohooeea  to  jrreecribe.  .  .  . 
low,  in  coiwedtnjr  to  carriert  the  obilily  to 
obtain  any  reasonable  Tuali/icntion  of  their 
retpontibililg  by  eaprtei  contract,  kaa  gone 
at  far  in  thit  direetion  at  publio  policy  will 

So,  in  New  York  C.  *  H.  B.  R.  Co.  t. 
Fraloft,  100  U.  S.  24,  27,  25  L.  ed.  631,  633, 
the  court  said:  "It  it  undoubtedly  com- 
petent for  carriers  of  psssengers,  by  tpeeipe 
re^tafions,  distinctly  brought  to  the  iknoiol- 
edge  of  the  patieitger,  ichioh  are  reatonable 
in  their  eAara«ter,  and  not  inoonsistent  leith 
OMy  statute  or  their  dutiet  to  the  publio,  to 
protect  themseWe*  against  liability  as  in- 
surers, for  baggage  exceeding  a  fixed  amount 
in  valne,  oicept  upon  additional  compen- 
sation, proportioned  to  tbe  risk.  And  in 
order  that  suoh  'regulations  may  be  prac- 
tically effeetWe,  and  the  carrier  advised  of 
the  full  extent  of  its  responsibility,  and, 
emsequently,  of  tbe  d^ree  of  precaution 
neeesiary  upon  Ita  part,  *(  may  rightfully 
require,  at  a  oondition  precedent  to  any  con- 
tract  for  the  transportation  of  baggage,  *n- 
formafion  from  the  pattenger  at  to  its 
value;  and  if  the  value  thus  disclosed  ex- 
ceeds that  which  the  passenger  may  reason- 
ably demand  to  be  transported  ss  baggage 
without  extra  compensation,  the  carrier,  at 
its  option,  can  make  such  additional  charge 
aa  the  risk  fairly  justifies." 

(S)  And  if  It  is  sgainst  the  policy  of  tiie 
law  for  a  common  carrier  to  limit  it* 
"eommon-Iaw  liability" — that  of  qnasi  In- 
rarer  of  goods — by  general  regulation  or 
published  notice  not  sssented  to  by  the  pas- 
senger or  shipper,  tbis  la  more  emphatically 
true  with  rsi^aet  to  Its  reaponsibili^  for 
««4 


losses  due  to  the  negligence  of  the  carrier  oi 
of  ita  servants;  for,  even  by  expreaa  contract, 
upon  whsteVer  [134]  consideration,  the  car- 
rier is  not  permitted  to  obtain  exemption 
from  liability  for  negligence.  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
344,  3S3,  12  L.  ed.  466,  482;  York  Ufg.  Co. 
V.  lllinoU  C.  R.  Co.  3  Wall.  107.  113,  18 
h.  ed.  170,  172;  New  York  C.  R.  Co.  t. 
Lockwood,  17  Wall.  357,  376,  884,  21  L. 
ed.  827,  638,  641,  10  Am.  N^.  Caa.  624; 
Bank  of  Kentucky  v.  Adams  Exp.  Co.  S3 
U.  S.  174,  183,  23  L.  ed.  872,  876. 

The  rule  admits  of  but  one  exception,  and 
that  is  hedged  with  important  qualifications. 
It  is,  that  where  a  contract  of  carriage  is 
fairly  made  between  shipper  and  carrier 
agreeing  upon  a  valuation  of  the  property 
carried,  or  based  upon  a  valuation  declared 
by  the  shipper  and  relied  on  by  the  carrier, 
with  a  rate  of  freight  based  upon  a  condi- 
tion limiting  the  carrier's  liability  to  the 
amount  of  the  agreed  or  declared  valoation, 
and  the  valuation  is  in  good  faith  relied 
upon  by  the  carrier,  and  is  not  a  mere  eorer 
lor  an  attempt  by  the  carrier  to  escape  lia- 
bility for  negligence,  the  contract  will  be 
recognised  as  a  proper  mode  of  securing  a 
due  proportion  between  the  amount  for 
which  the  carrier  is  responsible  and  tb« 
freight  he  receives,  and  the  shipper  will  be 
estopped  from  claiming  more  than  the 
agreed  or  declared  valuation,  even  in  ease 
of  a  loss  due  to  negligence.  So  it  was  laid 
down  by  this  court  in  Hart  v.  Pennsylvania 
"  Co.  lie  U.  8.  331,  338,  28  L.  ed.  717, 
720,  5  Sup.  Ct.  Rep.  161,  and  the  grounds  of 
decision  were  expressed  in  the  opinion  of 
the  court  (by  Mr.  Justice  Blatchford)  in 
terms  so  clear  that  besides  being  uniform^ 
followed  by  this  court  until  now,  they  have 
been  adopted  generally  by  states  Uiat  ad- 
here to  the  common-law  rules  of  liabili^. 
To  quote  from  the  opinion  (112  U.  S.  340) : 
"As  a  general  mle,  and  in  the  absence  of 
fraud  or  Imposition,  a  common  carrier  is 
answerable  for  the  loss  of  a  package  of  goodi 
though  he  is  .ignorant  of  its  contents,  and 
though  its  contents  are  ever  so  valuable,  if 
he  does  not  make  a  special  acceptance.  This 
is  reasonable,  because  he  can  always  guard 
himself  by  a  special  acceptance,  or  by  in- 
Btsting  on  t>eing  informed  of  the  nature  and 
value  of  the  articles  before  receiving  them. 
[136]  //  the  ahipper  it  guilty  of  frwtd  or 
impotition,  by  mitrepreaenting  the  itaturt  or 
value  of  the  arliolet.  he  destroy*  hie  olowt  to 
tndeninify,  6«oau«e  he  hat  attempted  (o  d*- 
priiw  the  carrier  of  the  right  to  be  OOM- 
pentated  in  proportion  to  the  value  of  tJU 
ortioles  and  tke  contequent  riik  atmuntd, 
and  what  he  hat  done  hat  tended  to  lessen 
the  vigilance  the  carrier  would  otAenotse 
have  beatMOMl  [citing  caass].    This  qualiO- 
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eatioD  of  th«  liability  of  the  carrier  it  rea- 
•ODablc,  and  it  aa  important  m  the  rule 
which  it  qualifies.  There  Ib  no  Jmtice  in 
allowing  the  ahipper  to  be  paid  a  large 
value  for  an  article  which  ha  has  Induced 
the  carrier  to  take  at  a  low  rate  of  freight 
OD  the  aaaertion  and  agreement  that  ita 
ralue  ia  a.  leas  sum  than  that  claimed  after 
a  loM.  It  is  just  to  bold  the  shipper  to  his 
agreement,  fairlj'  made,  aa  to  value,  even 
where  the  lose  or  injury  has  occurred 
through  the  negligence  of  the  carrier.  The 
affect  of  the  agreement  is  to  cheapen  the 
freight  and  secure  the  carriage,  if  there  la 
no  loss;  and  the  effect  of  diHregardiug  the 
agreement,  after  a  loss,  is  to  expose  the 
carrier  to  a  greater  risk  than  the  parties 
Intended  he  should  asaume.  The  agreement 
as  to  value,  in  this  case,  stands  as  if  the 
carrier  had  asked  the  value  of  the  horses, 
and  bad  been  told  bj  the  plaintiff  the  sum 
inserted  in  the  contract.  The  limitation  as 
to  value  has  no  ten  dene;  to  exempt  trom 
liability  for  negligence.  It  does  not  induce 
want  of  care.  It  exacts  from  the  carrier 
the  measure  of  care  due  to  the  value  agreed 
on.  The  carrier  is  bound  to  respond  in  that 
value  for  negligence.  The  compensation  fur 
carriage  is  based  on  that  value.  The  thip- 
per  it  estopped  from  faying  that  the  valut 
it  greater." 

(3)  Buch  was  the  sUte  of  the  common 
law  at  this  country,  aa  universally  recog- 
nized, when  the  interatate  commerce  act  waa 
passed,  and  I  atu  unable  to  see  in  g  S,  or 
elsewhere  in  that  act,  any  purpose  to  change 
it.  During  the  entire  time  that  intervened 
between  the  passage  of  tbe  act  and  the  pas- 
sage of  the  Hepburn  act  (including  the 
Carmai^k  amendment)  in  1906,  the  courts  of 
the  states  [136]  (except  in  the  few  states 
that  adopted  a  policy  less  favorable  to  the 
carrier)  and  the  Federal  courts  generally  ad- 
ministered tbe  law  as  before,  and  without 
a  suggestion,  so  far  as  I  have  observed, 
that  i  e,  in  requiring  that  all  rules  and 
regulations  having  a  bearing  upon  rates 
should  be  filed  and  published,  had  in  any 
way  Buthorifed  common  carriers  by  any 
mere  rule  or  regulation,  although  properly 
promulgated,  to  limit  the  liability  for  dam- 
ages by  n^tigence  in  the  absence  of  an  ex- 
press agreement  aa  to  value  assented  to  by 
the  shipper,  or  some  representation  of  value 
made  by  him. 

Inde^,  this  court,  in  the  recent  case  of 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  8. 
4T7,  4B8,  48  L.  ed.  268,  272,  24  Sup.  Ct. 
Rep.  132,  held  that  |  6,  as  it  stood  after  the 
amendment  of  March  2,  18B9,  and  before  tbe 
Hepburn  act,  did  not  amount  to  a  regula- 
tion of  the  matter  of  a  limitatiou  of  the 
carrier's  liability  to  a  particular  aum  in 
consideration  of  lower  freight  rates  for ' 
!■  I.,  ed. 


transportation.  To  quote  from  the  opinion 
(pp.  487,  488):  "It  may  be  assumed  that 
under  the  broad  power  conferred  upon  Con- 
gress over  interstate  commerce  aa  defined  in 
repeated  decisions  of  this  court,  it  would  be 
lawful  for  that  body  to  make  provision  aa 
to  contracts  for  interstate  carriage,  per- 
mitting the  carrier  to  limit  its  liability  ta 
a  particular  sum  in  consideration  of  lower 
freight  rates  for  transportation.  But  upon 
examination  of  the  terms  of  the  law  relied 
upon  we  fail  to  find  any  such  provision 
therein.  Tbe  sections  of  ths  interstate  com- 
merce law  relied  upon  by  the  learned  coun- 
sel for  plaintiff  in  error,  24  Stat.  At  L. 
370,  382,  chap.  104,  U.  8.  Comp.  Stat  1001, 
p.  31S4;  26  Stat,  at  L.  SSG,  chap.  382,  U. 
S.  Comp.  Stat.  1901,  p.  3leB,  provide  for 
equal  facilities  to  shippers  for  the  inter- 
change of  traffloi  for  nondiscrimination  in 
freight  rates;  for  keeping  lohedultt  of  ratet 
open  to  public  tnspeclioR;  for  potting  the 
same  >n  public  placet,  icith  eertain  particu- 
lart  at  to  charget,  rutet,  and  regulationi; 
.  .  .  giving  remedies  for  the  enforce- 
ment of  the  foregoing  provisiona,  and  pro- 
viding penalties  for  their  violation.  .  .  . 
While  under  these  provisions  It  may  be  said 
that  Congress  [13T]  has  made  it  obligatory 
to  provide  proper  facilities  for  interstate 
carriage  of  freight,  and  has  prevented  car- 
riers from  obstructing  continuous  shipments 
on  interstate  lines,  tee  look  in  ixiin  for  anf 
regulation  of  the  matter  here  in  aontroveray. 
There  it  no  aoncfion  of  agreement*  of  thi» 
character  limiting  liabilitg  to  tlipulated 
valaaliont,  and,  until  Congress  shall  legis- 
late upon  it,  is  there  any  valid  objection 
to  the  state  enforcing  its  own  regulations 
upon  the  subject,  although 'it  may  to  thU 
extent  indirectly  affect  interstate-commerea 
contracts  of  carriage  T" 

This  qnery  was  by  tbe  decision  answered 
in  tbe  negative.  And  as  a  result,  notwith- 
standing g  6  of  the  commerce  act,  the  courts 
of  Pennsylvania  were  left  free  to  disregard 
the  rule  laid  down  in  Hart  v.  Pennsylvania 
R.  Co.  and  to  follow  their  own  declared 
doctrine  denying  the  right  of  a  common  car- 
rier to  limit  its  liability  for  Itmaet  dua  to 
negligence,  even  by  a  special  agreement  in- 
cluding a  vahiation  assented  to  by  tho  ship- 
per. In  this  respect  the  situation  waa 
changed  bj  the  Carmack  amendment  to  the 
Hepburn  act,  but  not  (so  far  aa  I  can 
see)  by  any  of  the  changes  made  in  |  8  by 
that  act 

(4)  And  I  had  supposed  that  sinM  as  be- 
fore the  Carmack  amendment,  under  tLe 
dedsions  of  this  court  in  Adam*  Exp.  C^ 
V.  Oroningsr,  220  U.  S.  491,  57  L.  «d.  314, 
44  L.R.A.(N.S.)  SS7,  33  Sup.  Ct.  Rep.  148, 
and  the  other  eases  that  have  followed  it 
along  tba  same  line,  the  gssenU  rnks  of 
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iMW  thai  diMblad  the  common  canier  from 
wtebliihlng  regulatioDB  for  limiting  Ita  lift- 
bilit;  bj  genvftl  notice  not  brought  home 
to  tha  ehipper,  and  debarred  tbe  carrier 
from  limiting  ita  liability  for  losaet  due  to 
negligenee  except  by  a  apecial  agreement 
iaeluding  a  (air  vftliution  asHoted  to  by 
the  shipper,  had  remained  in  full  force  and 
Tigor,  and  indeed,  bj  the  effect  of  the  amend' 
ment,  had  been  made  the  ezcluaire  rnle  of 
eondact  for  interatate  carriers  by  rail.  For 
the  Croninger  Caae  not  onlj  held  (nega- 
tively) that  the  amendment  superaeded 
■tat«  laws  upon  the  aubjeet,  but  (af- 
flrmatiTcly)  [138]  that  i&  matters  not  cov- 
ered by  it*  own  expresB  terms  it  had  the 
effect  of  establiflhing  the  cfmimon-law 
rules  reapecting  the  carrier's  liability,  as 
laid  down  in  previous  decisions  of  this 
oourt,  and  adopted  generally  by  the  Federal 
courts.  To  quote  from  tbe  opinion  (p. 
SM):  "Prior  to  that  amendment  the  rule 
of  carrier's  liability,  (or  all  interstate  ship- 
ment of  property,  as  enforced  in  both  Fed- 
eral and  state  courts,  was  either  that  of 
tbe  general  common  law  as  declared  by  this 
court  and  enforced  in  the  Federal  courts 
throughout  the  United  States  (Hart  v. 
FttnosylvanU  R.  Co.  112  U.  8.  331,  28  L. 
ed.  717,  6  Sup.  Ct.  Rep.  151 ) ,  or  that  de- 
termined by  the  supposed' public  policy  of 
a  particular  state  (Pennsylvania  R.  Co.  v. 
Hngbes,  igi  U.  5.  477,  48  L.  ed.  268,  24 
Sttp.  Ct.  Rep,  132),  or  that  prescribed  by 
statute  law  of  a  particular  state  (Chicago, 
H.  *  St.  P.  R.  Co.  V.  Solan.  IBS  U.  8.  133, 
42  L.  ed.  BeS,  18  Sup.  Ct.  Rep.  28S). 
Neither  nnilormity  of  obligation  nor  of  lia- 
bility waa  possible  until  Congress  should 
deal  with  the  subject"  (Page  506}  :  "That 
the  legislation  aupeiaedes  all  the  regula- 
tions and  policies  of  a  particular  state  upon 
the  same  subject  results  from  its  general 
cbaracter.  It  embraces  the  subject  of  the 
liability  of  the  carrier  under  a  bill  of  lading 
which  he  must  issue,  and  limits  his  power 
to  exempt  himself  by  rule,  regulation,  or 
contract  Abnoat  every  detail  of  tbe  sub- 
ject is  covered  so  completely  that  there  can 
be  no  rational  doubt  but  that  Congress  in- 
tended to  take  possession  of  the  subject 
and  supersede  all  state  regulation  with  ref- 
erence to  it."  (Page  607)  ;  "But  it  has 
been  argued  that  the  noneiclusive  character 
of  this  regulation  is  mauiteated  by  the  pro- 
viso of  the  section,  and  that  state  legis- 
lation upon  the  same  subject  is  not 
•nperseded,  and  that  the  holder  of 
any  such  bill  of  lading  m^  resort  to  any 
right  of  action  against  such  a  carrier  eon- 
farred  by  enisting  state  law.  This  viaw 
ll  untenable.  It  would  result  in  the  nuUi- 
Beation  of  the  regulation  of  a  national  sub- 
ject and  oper»t«  to  maintain  tbe  oonfuaion 
SSI 
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of  the  diverse  regulation  which  it  was  the 
purpose  of  Congress  [13B]  to  put  an  end  to. 
.  .  ,  To  conalrue  thia  frovito  oa  pr»- 
MTving  to  (Ae  holder  of  any  twih  Ml  o/ 
lading  any  right  or  r«medy  icMch  Ae  Moy 
Aate  had  under  exitling  Ftderal  law  at  the 
time  of  hi*  action  givet  to  it  *  more  ra- 
tional interpr«lat>o»  than  one  which  would 
preserve  rights  and  remedies  under  existing 
state  laws,  for  the  latter  view  would  causa 
the  proviso  to  destroy  the  act  itself." 

It  was  upon  this  oonstruction  of  the  act 
that  we  proceeded  to  determine  the  validly 
of  the  provision  In  the  receipt  or  bill  at 
lading  there  in  question,  which  limited  the 
liability  of  the  carrier  to  the  agreed  value 
of  9B0i  and  we  applied  thereto  the  familiar 
rules  to  which  I  have  already  referred. 
Thus  (p.  609):  "That  a  common  carrin 
cannot  exempt  himself  from  liabili^  for 
his  own  negligence  or  that  of  hia  servauta 
is  elemenUry.  York  Mfg.  Co.  v.  Illlnds 
C.  R.  Co.  8  Wall.  107,  18  L.  ed.  170;  New 
York  C.  R.  Co.  v.  Lockwood,  17  Wall.  367, 
21  L.  ed.  e27,  10  Am.  Neg.  Caa.  624 1  Bank 
of  Kentucky  v.  Adams  Exp.  Co.  BS  U.  S. 
174,  83  L.  ed.  872;  Hart  v.  FennsylvaniJi 
R.  Co.  112  U.  S.  331,  338,  28  L.  ed.  717,  720, 
e  Sup.  Ct.  Rep.  IGl.  The  rule  of  the  eom- 
moD  law  did  not  limit  his  liability  to  loss 
and  damage  due  to  his  own  negligence,  or 
that  of  hia  servanta.  That  rule  went  be- 
yond this,  and  he  was  liable  for  any  loas 
or  damage  which  resulted  from  human 
agency,  or  any  cause  not  the  act  of  God 
or  the  public  enemy.  But  the  rigor  of  thit 
liability  might  be  modified  through  any 
fair,  reatottable,  amd  juet  agreement  icitk 
the  ehipper  whieh  did  not  include  evempfiow 
againet  the  negligence  of  the  carrier  or  hia 
lervante.  The  inherent  right  to  receive  a 
compensation  commensurate  with  the  risk 
involved  the  right  to  protect  himself  from 
fraud  and  imposition  by  reasonable  rules 
and  regulations,  and  the  right  to  agree  upon 
a  rate  proportionate  to  the  value  of  the 
property  transported.  It  has  therefore  be- 
come an  eelabliehed  rule  of  the  oommim 
law  at  (I«clared  by  thie  court  tn  mwiy  eaee* 
that  sucA  a  carrier  may  by  a  fair,  open,  juet, 
and  reasonable  agreement  limit  the  amoumt 
reooverable  6y  a  ehipjier  in  ooae  of  loaa  or 
damjige  to  an  agreed  value  made  for  the 
1 140]  purpose  of  obtaining  the  lower  of  two 
or  more  ratee  of  chargtt  proportioned  to  the 
amoumt  of  the  riik." 

The  other  decisions  that  have  followed  tbe 
Ooninger  Case  (Chicago,  B.  &  Q.  R.  Co. 
V.  Miller,  226  U.  S.  613,  67  L.  «d.  SZ3,  33 
Sup.  Ct.  Rep.  166;  Chicago,  St.  P.  M.  *  0. 
R.  Co.  V.  LatU,  226  U.  S.  619,  67  U  ad. 
32B,  33  Sup.  Ct.  Rep.  155;  Walls,  F.  ft  Co. 
V.  Neiman-Marcu*  Co.  227  U.  S.  469,  67 
L.  ed.  600,  33  Sup.  Ct.  Rep.  267:  Kansas 
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City  Bouthern  R.  Co.  v.  CmI,  227  U,  6 
639,  67  L.  ed.  683.  33  Sup.  Ct  Bep.  361 
MIsMuri,  K.  A  T.  R.  Co.  t.  HmTrim&n  Broi. 
227  U.  8.  667,  67  L.  ed.  690,  33  Sup.  Ct.  Rep. 
397;  Chicago,  R.  I.  k  P.  R.  Co.  v.  Cramer, 
£32  V.  S.  490,  ante,  697,  34  Sup.  Ct.  Rep. 
383 1  Great  Northern  R.  Co.  *.  O'Connor, 
232  U.  8.  608,  ante,  703,  34  Sup.  Ci.  Rep. 
380 )  have  «imply  applied  the  doctrine 
therein   laid   down,   under   varying   cin 

In  each  of  these  easea  there  waa  a  Bpejsial 
contract,  bald  l^  the  court  to  have  been 
fairly  made,  and  to  amount  to  a  valuation 
by  the  shipper  of  the  goodi  In  question  for 
the  purpoaea  of  the  ahipment.  Id  abort,  the 
court  in  each  inatancc  applied  the  rule  ol 
Habili^  laid  down  in  Hart  \.  Fennaylvajiia 
R.  Co.  aupra. 

(6)  Because  of  t^ia  firmly  establiahed 
policy  of  the  law  respecting  the  carrier' 
reapoDEibility  for  the  consequences  of  his 
negligence,  I  ahould  have  construed  the 
"regulation"  in  question,  limiting  the  bag- 
gage liability  to  $100,  in  subordination  to 
that  policy.  According  to  the  canon  uni- 
formly applied  in  construing  statutes,  that 
of  giving  theto  no  meaning  beyond  that 
which  the  legislature  may  constitutionally 
enact,  1  should  have  construed  the  baggage 
regulation  as  a  formula  for  standardising 
the  contracta  proposed  to  be  made  by  the 
carrier  with  the  aaaent  of  paascngera;  not 
that  the  formula  of  itself  constituted  a  sub- 
stitute for  a  contract,  or  was  intended  to 
become  binding  upon  the  passenger  until 
directly  brought  to  hia  notice  and  in  some 
way  consciously  assented  to  by  him. 

But  my  brethren  construe  it  aa  binding 
In  the  absence  of  any  knowledge  or  assent 
on  the  part  of  the  passenger.  So  conaidered, 
I  deem  it  void  aa  being  a  regulation  that 
it  was  beyond  the  power  of  the  common 
carrier  to  adopt.  And  if  I  am  right  about 
this,  the  fact  that  it  was  included  [141]  tn 
the  Sled  and  published  schedules  does  not  in 
the  least  add  to  its  elllcacy. 

It  1b  not  a  question  of  mere  unreasonable- 
ness. A  carrier  may  resort  to  practices 
that  are  ao  clearly  unwarranted  by  law 
as  to  require  no  preliminary  application  to 
the  Commission,  and  that  not  even  the  sanc- 
tion of  the  Commisaion  could  validate.  I 
think  the  attempt  to  enforce,  ea  parte,  such 
a  limitation  of  liability,  is  tn  that  cat^ory. 

(6)  But,  in  fact,  the  Commission  had 
distinctly  ruled  against  the  validity  of  the 
regulation  in  question,  construed  aa  the 
court  now  construes  it;  and  had  done  this 
prior  to  the  time  this  action  aroae. 

I  And  nothing  savoring  of  approval  In 
f  S4(g)  of  Tariff  Circular  No.  16A,  ef- 
fective April  16,  1908.  The  reference  to 
"excesi-baggage  rates"  is  to  charges  for 
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ezceaa  weight,  as  1  think  sufficiently  ap- 
pears from  20  Inters.  Com.  Bep.  292.  But, 
if  intended  to  apply  to  excess  value,  it  does 
not  suggest  that  a  limitation  of  liability 
for  loaeea  attributable  to  negligence,  ef- 
fective without  the  knowledge  or  eonaent  (rf 
the  passenger,  ia  to  be  made  a  part  of  such 

And  in  Re  Released  Rates,  13  Inters. 
Com.  Rep.  660,  decided  May  14,  1908,  the 
Commission,  after  full  hearing  and  con- 
aideration,  made  aa  administrative  inter- 
pretation  of  the  Carmack  amendment,  hold- 
ing distinctly  that  it  did  not  abrogate  the 
law  of  the  Lockwood.  Case,  17  Wall.  3S7, 
21  L.  ed.  Q27,  ID  Am.  Neg.  Gas.  624,  and 
the  Bart  Case,  112  U.  B.  331,  28  L.  ed.  717, 
6  Bup.  Ct.  Rep.  ISl.  Among  other  rules 
laid  down  (Hr.  Commissioner  Lane  writ- 
ing) were  these  (p.  663):  "(b)  When  the 
shipper  has  placed  upon  his  goods  a  speeifle 
value,  the  carrier  accepting  the  same  in 
good  faith  as  their  real  value,  the  rate  of 
freight  being  fixed  io  accordance  therewith, 
the  shipper  cannot  recover  an  amount  In 
excess  of  the  value  he  has  disclosed,  even 
when  loss  is  caused  by  the  carrier's  n^li- 
gence"  teiting  the  Hsrt  Case,  and  quoting 
in  italics  from  the  opinion  to  the  effect  that 
under  the  circumstances  disclosed  "the  §hip- 
per  ia  estopped  [148]  from  toying  that  the 
value  ia  greater"].  And  kgsin  (p.  664)  t 
"The  same  principle  is  applicable  when  the 
shipper  has  in  some  other  way  concealed  the 
nature  or  the  value  of  his  goods  in  order 
to  secure  a  lower  rate  of  freight.  ,  ,  , 
It  does  not  appear  that  this  principle  Is  in 
any  respect  In  derogation  of  the  provisiena 
of  j  20  [meaning  the  Carmack  amendment]. 
The  carrier  is  made  liable  'tor  any  loss, 
damage,  or  Injury,'  and  'no  contract,  re- 
ceipt, rule,  or  r^ulatiou  shall  exempt  such 
common  earrier,  railroad  or  transportation 
company  from  the  liability  hereby  imposed.' 
But  it  is  of  the  highest  importance  to  note 
that  this  limitation  Is  not  secured  by  con- 
tract or  notice — the  contract  has  no  valid- 
ity per  se.  .  It  is  only  right  that  a  carrier 
who  has  acted  In  good  faith  should  be  pro- 
tected against  the  frauds  and  misrepreeeuta- 
tlons  of  the  shipper,  and  the  law  accom- 
plishes this  Utroug^  the  operation  of  the 
principle  of  estoppel.  The  shipper  ia  es- 
topped from  recovering  an  amount  in  excess 
of  the  declared  value,  and  the  rule  ia  In 
perfect  harmony  with  the  law  as  it  stands 
to-day.  t  Cye.  title  'Csrriers,'  p.  401,  not* 
6.  (c)  If  the  apedfitd  amoitnt  doss  Mot 
purport  to  be  am  s^rMd  valuation,  hut  rep- 
resent* on  sttempl  on  tAe  part  of  the  car- 
rier to  limit  tht  smouNt  of  recovery  to  a 
flatd  sum,  ifretpectivc  of  the  aetval  «•!««, 
the  stipulsfion  it  void  as  ogaiMat  (ost  date 
to  the  oarrier't  megligottce  or  other  sHseon* 
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duet.  Httoh  eonfiuion  bai  atiMn  Irom 
fkUim  to  diatinguiih  between  thia  litnation 
tad  the  ■itnAtion  comprehended  in  Hut 
Penoaylvkiiia  B.  Co.  snpra.  That  deciiion 
waa  erpTcaafy  predicated  upon  the  prlneiplc 
ol  eatoppal;  the  ihipper  hajl  miarepreteiited 
tha  Talue  of  hia  property,  and  had  thereby 
■•cured  the  benefit  of  a.  lower  rate  than  he 
waa  properly  ontitled  to  by  virtue  of  the 
real  value.  He  waa  eatoppedby  hia  trandu- 
leut  eondnet  from  recovering  an  amount  in 
exeeaa  of  tlie  value  he  had  declared;  In  the 
eaae  we  are  now  conildering,  the  requiaitea 
of  estoppel  are  wanting.  An  eatoppel  cannot 
[143]  arlae  unleaa  the  party  invoking  it 
baa  been  the  victim  of  miarepreaentation, 
and  ha*  himielf  acted  in  good  faith.  Can 
it  possibly  be  argued  that  when  a  carrier 
has  arbitrarily  placed  in  its  bill  of  lading 
a  atipulation  limiting  the  amount  of  ita 
liability,  regardless  of  tbe  actual  value  of 
the  property.  It  may  claim  the  beneSt  of 
an  estoppel?  Obvioualy  not;  it  baa  not 
acted  in  good  faith,  neither  has  it  been  the 
victim  of  misrepresentation,"  And  again 
(p.  MB):  "(d)  //  the  tpedfied  amount, 
iDAiI«  purporting  to  be  aw  agreed  oaluatioK. 
U  in  fact  pvretg  fietitioui,  and  r«pre>ent( 
ON  attempt  to  limit  th«  oorW«f-'a  liability 
to  an  arbitrary  omowNt,  liability  for  the 
/vll  value  cannot  be  neaped  in  event  of  lou 
due  to  negtigenoe.  This  situation  is  sub- 
atantially  identical  with  that  just  consid- 
ered,— the  difference  is  one  in  form  only." 
(7)  In  the  Hart  Case,  112  U.  S.  331,  28 
L.  ed.  717,  6  Bup.  Ct.  Rep.  161,  the  funda- 
mental ground  of  decision,  as  appears  from 
what  baa  been  quoted  from  the  opinion,  was 
that  aince  the  shipper  bad  entered  into  » 
special  agreement  for  tbe  purpose  of  cheap- 
ening the  freight,  fke  taat  ettopped  from  my- 
ImjT  that  tAe  value  of  tite  gooda  waa  greater 
tAofi  the  cdlue  repretented  6y  him  for  the 
purpcam  of  tht  agreement.  So,  also,  in 
the  Croninger  Case,  and  the  other  recent 
cases  referred  to,  eatoppel  irm  tAe  ^ound 
of  deoiaion,  aa  the  opinions  clearly  show 
(226  U.  8.  p.  610,  bottom;  227  U.  8.  p.  478, 
top;  227  U.  S.  p.  BSl,  top;  227  U.  8.  p. 
6W,  bottom).  When  participating  in  these 
decisions,  I,  for  one,  to  understood  them. 
In  each  case  the  principle  of  estoppel  is 
eaaential  to  the  reasoning.  In  the  Carl 
Case,  227  U.  S.  651,  67  L.  ed.  UBS,  S3  Sup. 
Ct  Rep.  391,  it  waa  saidi  "When  a  ship- 
per delivers  a  package  for  shipment  and 
deelaree  a  value,  cither  upon  request  or 
voluntarily,  and  the  carrier  make*  a  rate 
accordingly,  the  shipper  is  eatopped  upon 
plain  principlea  of  Juatice  from  recovering, 
in  case  of  loea  or  damage,  any  greater 
amount.  The  same  principle  applies  if  the 
value  tie  declared  in  the  form  of  a  contract. 
If  anch  a  vfthuttion  be  mode  in  good  faitb  . 
S«« 


for  [144]  the  purpose  of  obtaining  the  low* 
er  rate  applicable  to  a  ahipment  of  the  de- 
clared value,  there  is  no  exemption  from 
carrier  liability  due  to  negligence  forbidden 
by  the  statute  when  the  sliipper  is  limited 
to  a  recovery  of  the  value  so  declared.  The 
ground  upon  which  such  a  declared  or 
agreed  value  Is  upheld  ia  that  of  eatoppel" 
[citing  the  Hart  Case  upon  this  preciaa 
point].  And  in  the  Harriman  Case  (£27 
U.  S.  66B,  07  L.  ed.  606,  33  Sup.  Ct.  Rep. 
3B7),  tbe  topic  is  summed  up  aa  follows: 
"The  ground  upon  which  the  ahipper  is  lim- 
ited to  the  valuation  declared  ia  that 
of  estoppel,  and  presupposes  tbe  valuation 
to  be  one  made  for  tbe  purpose  of  applying 
the  lower  of  two  rates  baaed  upon  the  v«lue 
of  the  cattle.  This  whole  matter  haa  be*B 
BO  fully  considered  in  Adama  Exp.  Co.  v. 
Croninger,  226  U.  S.  4S],  57  L.  ed.  314,  44 
L.R.A.(N.S.)  267,  33  Sup.  Ct.  Rep.  148, 
and  Kansas  City  Southern  R.  Co.  v.  Carl, 
supra,  that  we  only  need  to  refer  to  tbe 
opiniona  in  tbooe  cases  without  furthw 
elaboration." 

That  these  decisions  are  inconsistent  with 
the  theory  that  tbe  mere  act  of  Including 
the  regulations  upon  the  subject  in  the  filed 
schedules  would  operate  to  limit  tbe  lia- 
bility of  the  carrier,  without  any  repre- 
sentation or  agreement  as  to  value,  aaaented 
to  by  the  ahipper,  seems  to  me  equally  clear. 
Although  in  each  eaae  the  relation  of  the 
rate  difi'erential  to  the  question  of  valua- 
tion was  brought  home  to  the  shipper,  ao 
that  it  appeared  that  the  shipper  had  actual 
notice  of  the  regulntioa  upon  the  subject 
contained  in  tbe  filed  and  published  sched- 
ules, it  was  not  suggested  that  the  mere 
existence  of  such  a  rpgulstion,  coupled  with 
tbe  fa(^  that  the  shipment  wss  made  at  tbe 
more  advantageous  freight  rate,  had  tbe 
effect  of  limiting  the  liability  of  the  carrier 
in  the  event  of  a  loaa  attributable  to  negli- 
gence. On  the  contrary,  while  the  relation 
of  the  rate  differential  to  the  valuation  was 
discussed,  it  waa  treated  as  merely  ahow- 
ing  that  there  was  consideration  for  the 
agreement  made  by  the  shipper  limiting  the 
responsibility  of  the  carrier,  and  aa  ahowing 
[14B]  the  reaaonableneas  of  that  agree- 
ment and  the  grounds  of  the  eatoppel  that 
grew  oat  of  it.  It  was  in  each  case  plainly 
implied,  if  not  expressed,  that  some  repre- 
sentation or  valuation,  conaciousty  assented 
to  by  the  shipper,  waa  essential  to  tbe 
limitation  of  the  carrier's  liability. 

In  tbe  present  case  there  ia  no  ground 
for  an  estoppel  againat  the  plaintiff.  She 
made  no  representation  of  any  kind,  her 
ailence  being  attributable  U>  ber  ignorance 
of  the  existence  of  the  baggage  regulation. 
No  estoppel  arises  where  the  conduct  of  the 
party  sought  to  be  estopped  il  due  to  igno- 
/  <  *»S  U.  8. 
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ruice  founded  upon   an   innocent   mistdce)  temp1«tion  of  the  pfttroD  on  denuuidliig  tbe 

and  the  same  U  more  evideotly  true  when  Hrvice. 

tb«    innocent    party    is    lilent    becauH    Dot  (6)    A»   1   read  the  interctata   commerce 

■iked  to  ipeak,  and  unaware  that  there  it  act,  it  expresses  in  it*  awn  terms  the  ez- 

oceaaioD — much  leei,  duty — to  speak.    There  tent  of  the  prohibition  of  special  contract* 

if,  I  thinic,  DO  support  in  reason  or  author-  of   carriage.     Am   haa  often   heen   said,  the 

i^  for  holding  that  a  person  acting  in  good  main  purpose  of  the  act  was  to  prevent  <Us- 

f^th,  but  in   ignorance  of  his  rights  or  of  crimination,    and    the    filing   of    the    sched- 

the   rights    of   the   other   party,    should    be  ulea    ii   the   principal    mean*   to   that   end. 

eat€>pped  on   the  ground  of  Icnowiedge   im-  Section  S,  as  amended  in  1906  (34  Stat,  at 

pnted  to  him  by  a  mere  fiction  of  the  law.  L.  087,  chap.  S69I,  U.  8.  Comp.  Stat.  Supp. 

It  is  only  when  good  faith  requires  one  to  1911,  p.   1290),  prohibits  the  carrier  from 

■peak  tlukt  silence  eetops  him;    and  in  the  transporting  pasaengers  or  property  nnless 

floding*  of  fact  in  this  caae  there  is  not  the  the  rates,    fares,    and    charges    upon    which 

•lightest  ground  to  attribute  to  the  plain-  the   same  are   transported   hare   tieen    filed 

US  any  want  of  good  faitb.     Estoppel   {«i  and  published  in  accordance  with  the  act; 

yoM  presupposes  an  actual  fault  or  a  cul-  from  charging  or  collecting  a  different  com- 

pabie    silence.      Merchants'    Nat.    Bank    t.  pensation    for    such    transportation    or    for 

State  Nat.  Bank,  10  \VaU.  604,  eOG,  19  L.  any   service  in   connection  with   it  than  as 

ed.  1008;    Morgan   v.  Chicago  &  A.  S.  Co.  specified  in  the  tariff;   and  from  refunding 

96  U.  S.  716,  720,  24  L.  ed.  743,  744.  or  remitting  in  any  manner  or  by  any  de- 

And  it  seen*  sufllciently  obvious  that  the  vice  any  portion  of  the  specified  rates,  or  ei- 

rallroad  company  did  not  in  anywise  rely  tending  [I4T]  to  any  shipper  or  person  any 

upon  plaintiff's  silence  to  its  disadvantage,  privil^e*  or  facilities   except  such  as  are 

There  would,   I  think,  he  more  reason   for  specified  in  the  tariff.     When,  therefore^   a 

holding   the    company    itself   estopped,   be-  carrier  has  established  and  promulgated  ite 

cause  it,  and  not  the  plaintiff,  had  knowl-  tariff,   with  r^ulations  as  to  service  tueh 

edge   of   the   baggage    regulation;    and,    ac-  as  It  has  a  lawful  right  to  establish,  the 

cording  to  the  findings,  it  was  charged  with  effect  of  g  6  is  to  render  unlawful  any  spe- 

notice  that   the  baggage   was  worth   much  cial  contract  of  carriage  made  in  eontraven- 

more  than  |10O;  and  the  circumstances  ap-  tion  of  the  rates  and  regulations  thus  stand- 

pearing  front  the  facta  ks  found  clearly  indi-  ardised  in  accordance  with  the  law.     Such 

eate   that   plaintiff,  through    her   agent,    in  ia  the  effect  of  |  fl  of  the  act,  and  It  was 

effect  tendered  herself  ready  and  willing  to  held  to  have  that  effect  before  the  passage 

pay  for  her  fare  and  tuiggage  charges  whit-  of  the  Hepburn  act.     Gulf,  C.  i   8.   F.  R. 

ever  was  proper  under  the   [146]    circunn-  Co.  t.  Hefley    (1696)    108  U.   S.  S8,  39  L. 

stances;  and  the  company  set  its  own  price  ed.  910,  IS  Sup.  Ct  Rep.  802;  Texas  k  P. 

for  the  service  it  was  to  render.  R.  Co.  t.  Mngg   (lOOS)   e02  U.  8.  242,  00 

\^'hen  the  carrier  was  thus  applied  to  1^  L.  ed.  1011,  26  Sup.  Ct  Rep.  628;  Chicago 
one  of  the  traveling  public  for  the  perform-  &  A.  R.  Co.  v.  Kirby,  226  U.  8.  lOe,  66  L. 
ance  of  a  transportation  service  in  the  line  ed.  1033,  32  Sup.  Ct.  Rep.  648.  All  of  these 
of  its  public  duty,  without  any  intimation  cases  aroae  before  the  Hepburn  act,  and  the 
that  anything  less  than  the  full  measure  of  decisions  were  baaed  npoo  |  B  of  the  act 
the  carrier's  responsibility  would  be  ac-  »*  February  4,  1887  (24  SUt.  at  L.  878, 
ecpted,  it  was  the  carrier's  duty,  I  think,  <^P-  IM.  U.  8.  Comp.  SUt.  1901,  p.  3154), 
Mcording  to  principles  hitherto  recognised,  "  amended  by  act  of  March  2,  1889  (2S 
to  quote  a  rate  commensurate  with  the  serv-  ^^*-  ■*  ^  **"••  °'"P-  ^^'  U.  8.  Comp. 
ice  demanded,  Including  an  unlimited  re-  St**-  1«01.  P-  31B6.  srt  forth  above  In  tbe 
sponsLbility  where  nothing  lew  wm  men-  "T!^'!.  """J?,  "*'i'*1  *  I  ^'Z'"  .*° 
ttoncd.  If  the  law  requirrf  it  to  charge  a  f/'"*  "i?"'''"^;  rTll*  T  '.^vT  Z 
. ,  ,  ,  ,  !■  ?.  .  ,1.  .  ,-  ,.  ■  the  inspection  and  information  of  the  pub- 
higher  rale  for  unlimited  that,  for  limited  ,i^  the  lichedules  of  fares  and  rat«  for  car- 
respons.b.hty,  .t  was  its  duty  to  quote  such  ^mg,  of  paaaengers  and  property,  and  pro- 
higher  rate.  Hav.ng  failed  to  do  this,  .t  ,,jrf  a>».t  it  should  be  unlawful  for  the 
ought  not  afUrwards  to  be  permitted  to  carrier  to  depart  from  the  publUhed  sched- 
taka  advantage  of  its  own  wrong.  In  view  a]eB;  and  upon  the  3d  section  of  the 
ti  the  commerce  act,  I  do  not  think  the  original  act,  which  made  It  untawful  to 
awrier,  under  such  circumstances,  la  es-  give  any  undue  or  unreasonable  preference 
t^ped  from  afterwards  claiming  the  addi-  or  advantage  to  any  particular  shipper, 
tional  compensation  that  it  ought  to  have  In  the  Hefiey  Case  the  question  decided  waa 
Ciaeted  when  quoting  the  rate.  But  I  do  I  simply  that  a  itatute  of  Taotaa  imposing  ft 
ttink  it  ought  to  be  held  estopped  from  aet-  penalty  for  a  failure  to  deliver  good*  on 
Hag  up  any  limitatian  of  its  renponaibllity,  tender  of  the  rate  named  In  the  bill  of 
wken  no  such  limitation  was  in  the  con-' lading  waa  not  applicable  to  Interstate  aklp- 
•■  th  Ad.  , .                  ••• 
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menu.  Bnt  the  effect  of  the  deciaioo  was 
to  declare  that  one  who  liad  obUined  from 
ft  common  carrier  truupoTtation  of  goodi 
from  one  itnte  to  another  at  a  rate  BpeciSed 
in  the  bill  of  Inding,  but  lew  than  the  pub- 
liihed  •ehedule  of  rates  filed  with  and  ap- 
proved  t^  the  Intentate  Coiomerce  Com- 
mieaion  nnd  in  force  at  the  time,  whether 
he  did  or  did  not  know  tliat  the  rate  ob- 
tained waB  Uta  than  the  scheduled  rate,  was 
not  entitled  to  recover  the  goodi  upon  the 
tender  of  payment  [148]  of  the  amount  of 
charge*  named  in  the  bill  of  lading,  or  of  an; 
aum  leas  than  the  scheduled  rat«8;  in  othor 
words,  that  a  special  contract  inconsistent 
with  the  published  tariff  could  not  avail. 
This  principle  was  adopted  ai  the  ground 
of  decision  in  the  Mugg  Case.  And  in  the 
Kirby  Case,  likewise,  it  was  held  that  as 
the  broad  purpose  of  the  act  was  to  compel 
the  establishment  of  reasonable  rates  and 
their  uniform  application,  a  special  con- 
tract by  which  advantage  was  given  to  a 
particular  shipper  could  not  be  enforced. 
The  distinction  between  a  ground  of  action 
based  upon  tlie  breach  of  such  a  special 
contract  and  one  based  upon  the  carrier's 
liability  for  negligence  was  clearly  recog- 
nized in  the  opinion  (p.  166),  and  the  lat- 
ter ground  of  liability  rejected  because  not 
presented  by  the  record.  To  the  same  effect 
is  Louisville  ft  N.  B.  Co.  t.  Mottley,  219 
U.  S.  467,  470,  S6  L.  ed.  297,  301,  34  L.R.A. 
{N.8.)  071,  31  Sup.  Ct.  Rep.  266,  which 
■irose  after  the  Hepburn  act. 

These  cases  rest  fundamentally  upon  the 
ground  that  to  allow  the  shipper  to  have 
the  benefit  of  a  special  agreement  for  lower 
rates  or  for  better  ssrvioe  than  the  stand- 
ard rates  and  service  prescribed  by  the  pub- 
lished acbedules  would  in  effect  compel  the 
earrler  to  violate  the  provisions  of  the  act. 
In  this  sense,  and  to  this  extent,  all  ship- 
pers are  "bound"  by  the  provisions  of  the 
act  that  bind  the  carrier.  But  to  say  that 
because  of  this  a  shipper  or  a  passenger  who 
has  made  no  special  contract  at  all,  and 
daims  the  benefit  of  none,  shall  be  con- 
clusively deemed  to  have  made  a  special  con- 
tract, involving  terms  and  conditions  of 
which  he  was  wholly  ignorant,  strikes  me  as 
%  manifest  non  ta^uitur.  And  to  hold  that 
a  passenger  whose  rights  rest  not  upon  any 
contract  of  shipment,  but  upon  the  negU- 
gencs  of  the  csrrier,  shall  bs  barred  from 
recovering  full  redress  for  the  consequences 
of  that  n^tigenee,  npon  the  theory  that 
be  baa  unconsciously  attempted  to  make 
a  special  contract  In  eontravention  of  the 
act,  is,  I  submit  with  respect,  equally  illogi- 
caL  It  seems  also  a  [149]  complete  reversal 
of  the  Hart  CHe  and  the  Cronioger  Case, 
which  declare  that  a  carrier's  liability  for 
negligence  can  only  be  limited  by  meh  a  con- 
S*0 


tract  or  representation  as  shall  estop  Um 
shipper, — to  now  hold  that  without  any 
express  contract  or  representation  by  the 
shipper  the  liability  is  limited,  on  the 
theory  that  he  is  l^fally  charged  with  no- 
tice of  requirements  of  which  he  was  la 
fact  ignorant- 
It  is  true  that  in  the  case  at  bar,  the 
supreme  vourt  of  Massachusetts  (SOS  Haas. 
at  p.  602)  unnecessarily,  and,  as  I  think, 
erroneously,  conceded  that  if  the  regula- 
tion limiting  the  baggage  liability  to  tlOO 
in  value  was  so  related  to  the  rat«s  of  trans- 
portation of  passengers  aa  to  be  a  part  of 
such  rate,  the  plaintiff  was  "bound,"  re- 
gardless of  her  knowledge  or  assent,  and 
therefore  her  recovery  in  this  action  would 
be  limited  accordingly.  The  error,  as  it 
seems  to  me,  arose  from  a  misconception  of 
the  effect  of  the  decisions  in'  the  Hefiey  and 
Mugg  Cases.  The  fallacy,  if  I  am  correct 
in  deeming  it  to  be  such,  lies  in  the  double 
sense  of  the  word  "bound."  I  respectfully 
suggest  that  this  court,  in  a  matter  of  such 
far-reaching  importance,  ought  not  to  ac- 
cept the  concession  without  testing  its 
soundness. 

If  it  were  said  that  because  she  did  not 
know  of,  and  therefore  did  not  assent  to,  a 
limitation  of  liability  to  9100,  she  r»- 
mained  stitl  liable  to  pay  to  the  railroad 
company  the  amount  of  money  properly 
chHrgeable  for  the  excess  of  valuation,  and 
that  the  company  had  a  lien  upon  the  bag- 
gage for  this  amount  on  its  arrival  at  desti- 
nation, I  could  see  the  force  of  the  sugges- 
tion. This  would,  perhaps,  be  within  the 
doctrine  of  the  Hefley  and  Mugg  Cases.  (Uf 
course,  I  do  not  mean  to  say  that  the  lien 
would  survive  after  the  goods  were  tost 
through  the  company's  negligence.)  But  I 
can  find  nothing  in  any  of  the  cases  re- 
ferred to  that  lends  support  to  the  view  that 
a  railroad  company  can  limit  its  liability  by 
limiting  the  rate  charged,  [ISO]  without 
according  to  the  shipper  or  passenger  any 
voice  in  the  matter. 

The  express  ions  employed  in  the  Carl 
Case,  227  U.  S.  652,  67  L.  ed.  688,  33  Sup. 
Ct.  Rep.  301,  that  "the  valuation  the  ship- 
per declares  determines  the  legal  rate  where 
there  are  two  rates  based  upon  valuation," 
and  that  "when  there  are  two  published 
rates,  based  npon  diSereuee  in  value,  the 
legal  rate  automatically  attaches  itself  to 
the  declared  or  agreed  value,"  had  refer- 
ence to  the  effect  of  a  voluntary  declaraticm 
made  by  a  shipper  who  fixes  the  valuation 
of  his  goods  for  the  purposes  of  the  ship- 
ment, knowing  that  the  valuation  deter- 
mines the  rat«  that  must  he  charged,  al- 
though perhaps  unaware  what  the  precise 
rate  may  be.  The  same  is  true  of  similar 
language  used  in  the  Harriman  Case,  227 

ass  V.  s. 


by  Google 


UlS. 


BOSTON  a  M.  fi.  00.  V.  HOOKER. 


15&-1S2 


U.  8.  At  p.  M9,  S7  L.  tA.  607,  38  8np.  Ct. 
Rep.  an,  the  Cnmer  Cue,  232  U.  S.  at  p. 
in,  utc,  696,  S4  Sup.  Ct.  Rep.  883,  and 
the  O'Connor  Case,  232  U.  S.  at  p.  fil6,  ante, 
706,  U  Sup.  Ct  Rep.  380.  I  am  unable  to 
•ee  that  the  reasoning  appHea  to  the  caae 
of  a  shipper  or  pasienger  who  haa  declared 
DO  valuation,  has  eserciaed  no  choice,  and 
ia  unaware  that  a  choice  ii  open. 

To  Mj  that  constructive  notice  of  the 
Bled  regulation,  of  which  plaintiff  was  in 
[act  ignorant,  gave  her  an  actual  oppor- 
tunity to  declare  the  value  of  her  baggage, 
pay  the  ezcew  tariff  rate,  and  thus  eecure 
the  liability  of  the  carj-iEr  to  tbe  full 
amount  of  hrr  baggage,  la  to  say  that  a 
Action  in  the  same  as  a  tact. 

(Q)  In  the  Croninger  Case,  and  tbe  oth- 
ers of  the  same  class,  the  ship))cr  conscious- 
ly accepted  a  benefit  in  the  form  of  a  re- 
duced freight  charge  as  the  consideration 
of  an  agreement  voluntarily  nude,  valuing 
the  goods  for  the  purposes  o!  the  ihipment. 
But  here  the  plaintiff  did  nothing  of  the 
kind.  She  paid  the  full  price  aakcd  by  the 
carrier  for  transportation  of  herself  and 
her  baggage,  unaware  of  any  regulation  of 
the  carrier  that  would  require  the  payment 
of  an  additional  eharge  for  an  unlimited  lia- 
bility for  baggage.  If  aha  were  setting  up 
and  relying  upon  any  special  contract  made 
In  violation  of  the  law,  [ISl]  tbe  doctrine 
of  the  Hcfley,  Mugg,  and  Kirby  Cases  would 
apply.  But  her  cause  of  action  is  complete 
without  resort  to  any  contract,  special  or 
general;  and  the  contract  of  which  her  pas- 
sage tickets  and  the  baggage  cbecks  were  the 
tokens  was  merely  the  medium  by  which  tlie 
carrier  became  possessed  of  her  baggage. 
Raving  that  baggage  in  its  possession,  tbe 
responsibility  of  the  carrier  for  the  exercise 
by  itself  and  its  employees  of  reasonable 
care  for  the  safety  of  the  goods  arose  un.- 
der  general  principles  of  law  independent  of 
the  contract;  and  thoae  general  principles 
as  administered  in  the  Federal  courts  (tbe 
same  as  in  tbe  courts  of  MassachuJiptts), 
entitled  her  to  compensation  upon  the  basis 
of  the  actual  value  of  the  goods  lost,  in  the 
absence  of  a  special  agreement  or  nf  some 
representation  of  value  made  by  her,  limit- 
ing that  liability. 

Conceding,  for  argument's  sake,  that  the 
contract  of  carriage  as  made  between  plain- 
tiff and  defendant,  if  deemed  to  import  re- 
sponsibility for  the  entire  value  of  the 
baggage,  was  invalid  because  not  made  in 
accordance  with  the  regulations  filed  and 
published  in  connection  with  the  rate  sched- 
ules, and  because  of  the  provisions  of  the 
interstate  commerce  act  that  in  effect  for- 
bid the  making  of  contracts  otherwise  than 
in  accord  with  those  schedules, — even  so, 
the  plaintiff  was  in  nowise  at  fault.  She 
»  I<.  ed. 


that  she  was  at  liberty  to  er- 
ercise  any  option,  to  say  nothing  of  being 
under  an  obligation  to  do  so.  The  fault 
was  wholly  with  defendant,  for  it  made  no 
inquiry  respecting  the  value  of  her  baggage, 
and  gave  ber  no  notice  of  any  limitation  of 
liability,  although  itself  charged  with  no- 
tice from  the  very  appearance  of  the  bag- 
gage that  it  must  have  been  worth  more 
than  1100,  And  her  present  action  is  based 
upon  the  carrier's  n^ligence,  and  not  upon 
an  affirmance  of  the  contract. 

Irrespective  of  the  contract,  the  carrier, 
like  any  other  bailee  for  hire,  was  bound  to 
take  reasonable  care  to  preserve  tbe  prop- 
erty ready  for  delivery  to  its  owner.  I  can 
[162]  find  nothing  in  the  letter  or  the  spirit 
of  the  commerce  act  that  forfeits  her  proper- 
ty or  any  part  of  its  value  because  of  her 
violation  of  the  act,  supposing  her  to  have 
violated  It.  And  since,  through  the  c*r- 
riers'  negligence,  the  property  was  lost,  it 
follows,  on  general  principlea,  that  her  right 
of  action,  upon  grounds  independent  erf  the 
contract,  remains;  it  being  based  upon  the 
general  obligation  of  the  bailee  to  do  justice. 
The  principle  is  fundamental  and  familiar, 
and  has  been  applied  in  a  great  varietv  of 
cases.  Planters'  Bank  v.  Union  Bank^  16 
Wall.  4S3.  600,  21  L.  ed.  4TS,  4S0;  Phlla- 
delpliia,  W.  k  B.  R.  Co.  v.  Philadelphia  A 
H.  de  a.  Steam  Towboat  Co.  8S  How.  209, 
217,  16  L.  ed.  433,  435;  Congreaa  Jt  E. 
Spring  Co.  v.  Knowlton,  103  U.  B.  40,  58, 
26  L.  ed.  S47,  360 1  Armstrong  v.  American 
Bxeh.  Nat.  Bank,  133  U.  S.  433,  466,  33 
L.  ed.  747,  750,  10  Sup.  Ct.  Rep.  460; 
Logan  County  Nat.  Bank  v.  Townsend,  139 
U.  S.  67,  75,  35  L.  ed.  107,  111,  11  Sup.  Ct. 
Rep.  496;  Pullman's  Palace  Car  Co.  v.  Cen- 
tral Transp.  Co.  171  U.  8.  13S,  151,  43  L.  ed. 
108,  114,  18  Sup.  Ct.  Rep.  BOS.  And  aee 
Newbury  v.  Luke,  68  N.  J.  L.  IBO,  191,  S8 
Atl.  825 ;  Dunlop  v.  Mercer.  86  C.  C.  A.  43fi, 
166  Fed.  546.  655;  Re  T.  H.  Bunch  Co.  180 
Fed,  519.  627. 

In  Merchants'  Cotton  Press  Co.  v.  Insur- 
ance Go.  of  N.  A.  161  U.  S.  368,  38B,  38 
L.  ed.  196,  205,  4  Inters.  Com.  Rep.  499.  14 
Sup.  Ct.  Rep.  367,  this  court  held  that  while 
an  agreement  for  special  rates,  rebates,  or 
drawbacks  was  void  under  the  interstate 
commerce  act,  the  law  did  not  make  the 
contract  of  affreightment  otherwise  void, 
nor  prevent  liability  on  the  part  of  the  car- 
rier for  the  freight  received;  that  such  a 
construction  would  encourage  rather  than 
diacourage  unlawful  agreements  for  rebates, 
since  the  carrier  might  prefer  them  to  a 
liability  for  the  freight;  and  that  although 
the  contract  for  rebate  was  void  and  unen- 
forceable, the  shipper  could  nevertbeleaa 
recover  for  loss  of  his  freight  through  the 
carrier's  negligence.    This  decision  has  never 
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been  orerniled  or  quallBed,  and  it  se«rai  to ' 
me  quit«  decisire  of  the  preacnt  question, 

(10)  Thtu  lux  I  havs  treated  the  A%t 
u  one  arising  under  the  common-law,  rules 
reepecting  the  carrier'i  liability,  aa  laid . 
down  in  the  deciaiona  of  this  court  and  adopt- 
«d  generally  bjr  the  Federal  courts.  I  hare 
endeaTOTed  [IBS]  to  ibow  that  a  Umttation 
of  the  carrier's  liabili^  is  not  permitted  ex- 
cept it  reanlt  from  some  actual  representa- 
tion or  contract  consciously  assented  to  by 
tha  shipper,  valuing  the  goods  for  the  pur-. 
poses  of  the  Bhipment;  that  the  sole  ground 
for  limiting  the  responsibility  to  this  extent 
Is  that  the  shipper  Is  estopped  by  hia  con- 
tract or  his  representational  that  no  dif- 
ferent result  is  to  be  derived  by  any  impli- 
cation from  the  provisions  of  |  8  of  the 
interstate  ctHnmeroe  act,  which  merely  pre- 
ventB  the  making  of  a  special  agreement  in- 
eonsietent  with  the  schedules,  and  does  not 
compel  the  aaaumption  (contrary  to  the 
fact)  that  a  special  agreement  was  made  in 
conform!^  to  them;  that  an  agreement  In- 
consistent with  the  schedules,  even  if  void 
in  itaelf,  does  not  make  the  contract  of 
affreightment  otherwise  void,  nor  prevent 
liability  on  the  part  of  the  carrier  for  Iobb 
of  the  goods  attributable  to  Its  negligence; 
and  tbat  a  shipper  who  has  acted  in  good 
faith  is  not  to  b«  estopped  upon  the  theory 
that  a  fiction  or  presumption  of  knowledge 
It  equivalent  to  actual  knowledge,  or 
amounts  to  the  same  as  eonscioua  misrep- 
reeentation.  I  have  hitherto  refrained  from 
attributing  any  special  force  to  the  Car- 
mack  amendment  as  r^fulative  of  the  sub- 
ject-matter. 

But  let  us  now  consider  the  specific  force 
of  that  amendment  ( 34  Stat  at  L.  SOS,  chap. 
USl,  U.  B.  Comp.  Stat.  Supp.  IBll,  p.  1307, 
quoted  in  marginal  note,  ante,  p.  S34 ) . 
It  declares  (inter  alts)  that  a  railroad  com- 
pany receiving  properly  for  interstate  trang- 
port^Ion  "shall  Issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  dainag?, 
or  injury  to  auch  property  caused  by  it 
.  .  .  ,  and  DO  contract,  receipt,  rule,  or 
regulation  shall  nempt  such  common  car- 
rier, railroad,  or  transportation  company 
from  the  liabUi^  heraby  imposed."  It  was 
oonceniing  thia  provision  that  the  court  said 
in  the  Oroninger  Case,  speaking  by  Mr.  Jus- 
tice Lnrton,  eefl  U.  S.  SOS,  67  L.  ed.  SIS, 
44  L.B.A.(N.B.)  267,  33  Sup.  Ct  Rep.  I4S: 
"That  the  l^slatlon  supersedes  all  the 
regulations  and  policies  of  a  particular  state 
npoB  the  aame  siUiject  results  from  ite  gen- 
eral ehankcter.  It  embraces  [1S4]  the  sub- 
ject of  the  liability  of  the  carrier  under  a 
bill  of  lading  which  he  must  issue,  and  limits 
his  power  to  exempt  himself  by  rule,  regula- 
tion, or  contract."  This  was  equivalent  to 
••1 


saying  that  because  the  carrier  was  obliged 
to  issue  to  the  shipper  a  receipt  or  bill  of  btd- 
ing  for  the  goods,  and  because  the  terms  of 
the  contract  of  carriage  and  rules  and  regu- 
lations pertaining  thereto  are  presumably 
embodied  in  the  receipt  or  bill  of  lading, 
therefore  the  act  must  be  deemed  an  exer- 
cibe  by  Congress  of  its  general  and  asclu- 
sive  power  over  the  aubject-matter. 

And  the  language  of  the  enactment  shows 
that  it  was  framed  in  view  of  the  genera] 
and  familiar  practice  of  embodying  in  the 
receipt  or  bill  of  lading  all  the  terms  of 
the  contract,  including  the  valuation  of  the 
goods  and  the  rules  and  regulations  tor 
limiting  the  liability  of  the  carrier.  Is  it 
not  perfectly  manifest  that  when  Congress 
declared  that  the  carrier  "shall  issue  a  re- 
ceipt or  bill  of  lading"  it  intended  that  this 
document  should  embody  the  "contract,  re- 
ceipt, rule,  or  regulation"  that  are  men- 
tioned in  the  same  clause?  Is  it  possibly 
without  twisting  the  words  from  their  plain 
meaning,  to  read  this  so  tbat  the  duty  of  Uie 
carrier  shall  be  performed  if  it  issues  a  re- 
ceipt or  hill  of  lading  that  does  not  evi- 
dence the  contract  between  the  parties,  and 
the  whole  of  that  contracti 

But  in  the  present  case  there  was  no  re- 
ceipt or  bill  of  lading  within  the  meaning 
of  the  Garmsck  amendment  as  thus  iatsr- 
preted.  There  was  nothing  bub  three  bag- 
gage checks,  each  bearing  an  identifying 
number,  but,  so  far  as  the  case  shows,  noth- 
ing else.  I  cannot  agree  that  the  statute 
leaves  the  carrier  free  to  give  a  mere  identi- 
fying token,  instead  at  a  "receipt  or  bill  of 
lading."  But,  if  I  am  wrong  in  tbla,  it 
seems  too  clear  for  argument  that  so  far 
as  the  carrier  intends  that  any  of  its  rule* 
or  regulations  respecting  Its  responslblU^ 
for  the  baggage  are  to  be  import«d  into  the 
,con  tract,  it  is  incumbent  upon  it  to  set 
[1S6]  th-m  forth  plainly  in  a  bill  of  lading 
delivered  to  the  shipper  or  pBS»enger.  If  the 
act  admits  of  the  construction  that  a  mere 
identifying  token  or  check  can  be  used  in  the 
place  of  a  formal  receipt  or  bill  of  lading,  it 
(or  that  reason  must  require  the  constmetion 
that  the  carrier  may,  and  that  he  doe*  there- 
by, waive  the  benefit  and  protection  of  the 
rules  and  regulations.  For  I  cannot  believe 
that  the  Garmsck  amendment  is  open  to  the 
construction  that  the  shipper  shall  be  bound 
by  special  terms  or  conditions  respecting 
anything  pertaining  to  the  contract  of  car- 
riage and  the  carrier's  responsibility,  whQe 
the  shipper  is  in  tact  ignorant  ot  them. 
This  would  leave  the  carrier  free  to  set  a 
(rap  for  the  innocent  shipper  or  passenger. 
Nor  can  I  agree  that  the  act  requires  any 
affirmative  regulation  by  the  Interstate 
Commerce  Commission  prescribing  the  form 
of  receipts  to  be  given  for  baggage.    I  con- 
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cede  the  Commiuion  maj  regulate  the  mat-  (TexM  k  P.  S.  Co.  t.  Ciko  Oil  Mill,  204 

ter,  to  long  as  it  dor*  m  in  conformit;  to  U.  S.  449,  61  L.  ed.  B6S,  27  Sup.  Ct   Rep. 

the   letter   and    spirit  of   the    statute;    but  3G8].     He  cannot  rely  upon  public  notices 

not  that  the  act   remains  without  Titality  that  ma/  be  in  fact  posted  in  the  station, 

until  the  CommisaioD  breathea   into   it  the  for  these  may  be  misleading,  as  they  were 

breath   of   life.     In   my   view,  the   railroad  in  the  present  case.     He  cannot  rely  upon 

company  in  the  present  case,  hafing  failed  receiving   information   from  the   company's 

to  give  such  a  receipt  or  bill  of  lading  as  local  agents,  for  this  may  be  withheld,  aa 

the  statute  contemplates,  cannot  be  heard  it  was  in  this  case.    Unless  he  is  posaessed 

to  set  np  any  limitation  of  ita  liability  for  of  a  copy  of  the  tariff  schedules  as  filed, 

tha  value  of  the  goods,  for  it  would  thereby  with  time  enougli  to  scrutiniae  them,  and 

in  effect  claim  a  benefit  from  ita  own  viola-  skill  enough  to  comprehend  them,  be  rnnst 

UoB  of  the  law.  perforce  accept  [lOT]  whatever  terms  the 

I  submit  that  the  Hepburn  act,  like  the  railroad  company  ma/  see  fit  to  offer,  and 

coiginal  act  and   its  other  amendments,  is  may  not  hope  to  be  furnished  with  even  a 

intended    to    impose    dutiea    upon    the    car-  scrap  of  paper  to  indicate  what  those  terms 

rier, — the    public    servant, — not    upon    the  are. 

shipper  or  pauenger.     There  is  nothing  in  I  can  find  no  support  for  tlie  reanlt  thus 

the  letter  or  the  policy  of  the  acta  to  ab-  reached,    either    in   the   statute   or    in   any 

solve   the   carrier   from    it*   long-recognized  previous  deoiaion. 
duty  to  treat  all  shippers  and  passengers 

fairly,  and  to  give  them  an  actual  oppor-  ^^^^ 
tunity  to  make  a  choice,  where  a  choice  is 

legally  open  to  them.    A  carrier  ma;  not  __„_ 

absolve  himself  in  whole  or  in  part  from  UNITED  STATES  UPON  THE  RELATION 

And  where  the   rate  schedules  and  accom-  PANY  rt  al    ^^^^^^       !-»■»«""*  vum 

panyiug  regulations  aie  designed  to  give  an  *            ^ 

optta  [108]  10  the  .blppn  it  U,  I  ..bmll,  „   „   MoCOBD  ud  littloD.1  Burt,  Com- 

incumbent  upon  the  carrier  to  see  that  the  paur  of  Nrnr  York. 

option   is   in  good   faith   tendered,  or  else  ^^ 

abide  by  the  more  onerous  of  the  alterna-  ,_      „    -,   _         .     ,      .    -„  ,„,  , 

tives.    The  Carmack  amendment  means  this.  '^ee  B.  C.  Reporb.r'a  rf.  157-164.) 

at  least,  if  it  means  nothing  more.     There- 

for^  the  failure  to  deliver  a  bill  of  lading  Action  —  on  bond  of  pnbllo  contractor 

•ridencing  the  limitation  of  liability  should  —  ppemnturlty. 

impose    upon    tha    carrier    the    highest    re-  1-  ^n  action  upon  the  bond  of  a  public 

sponsibility,  not  the  least,  that  the  regula-  ^^""^     ^.  ^fT"'  ■"PP"^"*,'"?'   "^ 

*i™.  .j_-i  .,<    *!,..  i-  t„  —   ..  ..^iiZ:t^  imboT  and  materfala  is  prematurely  brought 

tions  »dn|  t  of    that  is  to  say,  an  unlimited  .j  ^^^^  „jji,[^  ^.^  ^^^f^,  ,^^  ^^'^  ^^^^ 

responsibility  for  the  goods.  tlon  ^„a  ^^^  settlement  of  the  contract,  al- 

(11)   The    serious    consequences    of    the  though  it  appears  that  afUr  such  perform- 

preeent    decision    are    sufficiently    manifest,  auca    and    settlement    the    United    Statea 

Heretofore,   shippers   and   paasengers   have  neither   had   nor    asserted   an^   claim,   de< 

been  entitled  to  rest  in  the  assurance  that  a  maud,  or  cause  of  action  against  the  con- 

aommon  carrier  who  accepted  their  goods  for  tractor  or  bis  sureties,  since  such  right  of 

transportation  in  the  ordinary  course  of  a  ??'*"',  ,«:«?,**^.  **?,  ""'s^'  "l  ^^^^T,  ^• 

carrier's  public  employment  b««me  respon-  J?W   <«  Stat,  at  L   811.  chap    7T8.  tj.  B. 

..,        ..u     i                            L    ^           iL  Comp.  Stat.  Bupp.  1911.  p.  1071),  is  speelfl- 

sible,  without  any  express  contract  upon  the  „uy   Mndltion^   upon   the   fait   thTT^n 

■object,  for  the  full  value  of  the  goods,  in  ^^^^  ,i^i,  f^  brought  by  the  United  Sutca 

eaaa  of  their  destruction  through  any  negli-  nithln  such  six  months'^period. 

gence  of  the  carrier  or   ita   agents,   unless  (For  other  esses,  see  Action  or  Bolt.  I.  b.  In 

there  was  a  distinct  uoderstaading  to  the  "»»*  ^"P-  ^-  ^'**J           ^ 

oo^ry.  participated  in  by  the  shipper  or  ^'iTtirn'^Sr^'i'^n^^^J  S 

pwsenger      HereafUr,  so  far^as  interstato  g    intervention    by   other    creditors    after 

ahlpmenU  by  rail  are  concerned,  the  traveler  y^^    expiration   of    the   six   months'    period 

or  shipper  cannot  rest  upon  any  mich  as-  eaiM  not  cuia  the  premature  hringing  of  the 

■nrance,  and  will  not  be  safe  in  dealing  with  original  suit  on  the  bond  of  a  publio  con- 

a  railroad  company  without  being  anthorlta-  trsietor  by  persona  supplying  him  with  labor 

lively  instructed  respecting  the  latest  regn-  and  iiiat«rfal,  which  rl^t  et  aetion  under 

ktions  filed  by  the  carriw  with  the  Inter-  t^?  «t.<^  ^•?7*'?„"'  }SS^A,'?"'?^?^JiT 

^te  C^src  Commission  at  Waahington.  Slp-'^oTVcK^^^ll^V  .  «»  I 

Hs  cannot  rely  upon  finding  the  regulations  <,„,^  it,  t«  apeeUWly  conditio^  upon 

poated  in  the  railroad  lUtion.  for  this  is  t^^  f^et  that  no  aoit  ■ball  ba  brought  by  the 

not  asMntial  to  the  efficacy  of  the  aebcdules  Unitwl  StetM  witUa  dx  aoatiw  from  tha 
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completi(»i  and  final  eettlement  of  the  con- 
tract. 
[For  other  eawa.  aee  Action  or  Suit,  I.  b,  la 

Dtgelt  Sap.  Ct.  1008.] 
ActtOD  —  prematurltr  —  Intervention  aa 

origlnni  snit. 

3.  The  intecvcation  bj  otber  creditor*  in 
a  suit  on  the  bond  of  a  public  contractor, 
brought  under  the  act  ol  February  24,  1905, 
by  persons  iuppljing  bim  with  labor  and 
material,  candot  be  treated  aa  an  origini 
•uit  ao  as  to  cure  the  prematurity  of  the 
original  bill  where  no  Bervice  waa  made  or 
attempted  to  be  had  upon  the  intervention, 
aa  required  by  the  statute  when  original  au- 
tiona  are  begun  by  creditors. 

[For  other  caws,  see  Action  or  Bolt,  I.  b.  In 

Dlgeit  Bap.  Ct.  190a.] 
Action    —    prematurity    —    curing    by 

amendment  —  salt     on     mntraclor's 

4.  The  premature  bringing  of  a  suit  upon 
the  bond  of  a  public  contractor  within  a'tx 
months  after  tCie  conjplction  and  Unul  set- 
tlement of  the  contract  by  persona  furnish- 
ing him  with  labor  and  materials  is  not 
cured  by  filing  an  amended  bill  more  than 
one  year  after  such  completion  sjid  final 
settlement,  since,  under  the  act  of  February 
24,  ltH)5,  suit  to  enforce  this  right  of  ac- 
tion created  by  sucli  statute  must  not  only 
be  brought  after  the  aix  months  named,  but 
within  a  year  after  such  final  settlement. 
(For  ottier  risea.  see  Action  or  Suit,   1.  b.  la 

Dlsest  Sup.   Ct.  J»OS.] 

[No.  234.] 


ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appcale  for  the 
Third  Circuit,  presenting  the  questions 
whether  an  action  on  the  bond  of  a  public 
contractor  by  persons  furnishing  him  wit)i 
labor  and  materials  can  be  brought  within 
dx  months  from  the  completion  and  final 
■ettlement  of  the  contract,  and  whether,  if 
rach  action  was  prematurely  brought,  was 
tbe  right  of  action  saved  by  intervention  or 
amendment.  Both  questions  answered  in 
the  negative. 

The  facta  are  stated  in  the  opinion. 

Mr.  Francis  Marlon  Ethcrldge  argued 
the  cause,  and,  with  Mr.  Joseph  Manaon 
McCormiek,  filed  a  brief  for  the  Texas  Port- 
land Cement  Company : 

Relators  had  the  right  to  institute  their 
anit  on  January  S,  1910,  because  they  plead- 
ed and  proved  that  the  contract  waa  com- 
pletely performed  on  October  12,  1909,  and 
that  a  final  settlement  thereof  was  made 
on  November  11,  1909,  and  that  in  auch 
•ettlement  the  United  States  waa  fully  satis- 
fied and  neither  had  nor  asserted  any  claim 
against  tbe  contractor  or  his  surety,  and 
therefore  that  they  neither  would  nor  could 
8»4 


institute  or  maintain  on  their  behalf,  either 
within  or  without  the  six  months'  period, 
any  action  whatsoever. 

Title  Guaranty  &  T.  C6.  t.  Crane  Co.  219 
0.  S.  24,  60  L.  ed.  72,  31  Sup.  Ct.  Rep. 
140;  United  State*  v.  Ansonia  Braaa  Jt  Cop- 
per Co.  218  U.  8.  468,  471.  64  L.  ed.  1107, 
1114,  31  Sup.  Ct.  Rep.  49;  United  SUtea  uae 
of  Hill  V.  American  Surety  Co.  200  U.  S. 
19T,  5U  L.  ed.  437,  20  Sup.  Ct.  Rep.  168; 
United  States  Fidelity  &  O.  Co.  t.  Golden 
Pressed  t  Fire  Brick  Co.  (United  SUtea 
Fidelity  &  G.  Co.  v.  United  States)  191 
U.  S.  416,  48  U  ed.  242,  24  Sup.  Ct.  Sep. 
142;  American  Surety  Co.  v.  tAwreneeville 
Ceuieiit  Co.  110  Fed.  717;  United  SUtes  use 
of  Anniaton  Pipe  t  Foundry  Co.  v.  National 
Surety  Co.  34  C.  C.  A.  520,  02  Fed.  549; 
United  States  use  of  Fidelity  Nat.  Bank  v. 
Bundle,  40  C.  C.  A.  450,  100  Fed.  400; 
United  SUtes  use  of  Edward  Hinea  Lum- 
ber Co.  T,  Eenderlong,  102  Fed.  2;  Howard 
v.  United  SUtes,  1S4  U.  S.  676,  46  L.  ed. 
764,  22  Sup.  Ct.  Rep.  643. 

The  Illit^worth  hill,  seasonably  filed  on 
his  own  behalf,  and  for  the  use  and  bene- 
fit of  each  and  every  of  the  relators  here- 
in by  name,  incorporated  therein  by  ex- 
press reference  the  bill  previously  filed  by 
the  relators,  and  even  though  it  should  be 
held  that  the  bill  of  relators  was  prema- 
turely filed,  yet  it  became  a  part  of  the 
Illingaworth  bill,  and  supplied  the  details 
of  the  claim  of  the  respective  relators,  and 
it  should  have  been  treated  as  an  iaterveu- 
tiou  in  the  Illingaworth  suit.  The  Illings- 
worth  bill,  being  in  tbe  nature  of  a  creditors' 
suit,  inured  to  tbe  benefit  of  the  relators 
herein,  and  the  subsequent  diamiasal  thereof 
by  Illingaworth  did  not  affect  them. 

Richmond  v.   Irons,   121  U.  S.  S7,  30  L. 
ed.  864,  7  Sup.  Ct.  Rep.  7S8;  Nix  t.  Dukes, 
S8  Tex.  96;  Foote  v.  O'Roork,  69  Tex.  216. 
Even  though   it  *hould  be  held   that  the 
lit  of  the  relators  herein  waa  premature- 
ly   instituted,    yet    the   contingency    which 
matured   the   cauae  of   action   having   hap- 
pened  prior   to   tbe  diamiasal   thereof,   the 
ily  effect  would  be  to  cast  the  relaUnrs  la 
the  cost  of  tbe  action  up  to  the  time  of  the 
rreace   of    the   contingency   which   ma- 
tured the   same.     The  institution   of  the 
even  though  premature,  arrested  limi- 
Ution,    and    the    amendment    subsequently 
filed,  following  the  happening  of  the   con- 
tingency, cured  the  defect.     The  relators' 
amendol  original  petition  merely  elaborated 
the   allegations   of   their   original   petition, 
and  did  not  conatituU  a  new  suit  after  the 
expiration  of  one  year  from  the  completion 
(J  the  contract  and  the  final  settlemvnt  with 
the  government. 
Kauffman  v.  Wootera,  79  Tax.  214,  IS  S. 
'.  S49;   Burns  T.  Tru^  6  Tax.  Civ.  App. 
*t$  V.  B. 
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74,  24  S.  W.  338;  Kinn^  ».  Lee,  10  Ten. 
156:  Crescent'  Ini.  Co.  *.  CHnp.  64  Tei. 
fiSl;  Morgan  t.  E.  Bement  t  Sana,  24  Tex. 
Civ.  App.  564,  SB  S.  W.  007;  Queen  Ins. 
Co.  V.  May,  —  Tex.  CIt.  App.  — ,  36  S.  W. 
629;  Honard  v.  Wiudom,  86  Tex.  560,  20 
S.  W.  483;  Becker  v.  Gulf  City  Street  B. 
ft  Heal  EdUte  Co.  80  Tex.  486,  19  S.  W. 
J094;  St.  Louie  i  S.  F.  B.  Co.  v.  Kinnan, 
9  Ean.  App.  633,  68  Pac.  1037;  Seaton  t. 
Hixoa,  35  Kan.  663,  12  Pac.  22;  Hall  t. 
Hurd,  40  Kan.  374,  IS  Fad.  802;  Barrow  t. 
ShieldB,  13  La.  Ann.  S7;  Xittu  v.  Poole,  14G 
N.  y.  414,  40  N.  E.  228;  Conoll;  v.  Hjams, 

170  N.  Y.  403,  68  N.  E.  662;  Meekins  v. 
Norfolk  &  8.  R.  Co.  131  N.  C.  1,  42  S.  E. 
333;  Terre  Haute  t  I.  B.  Co.  v.  Zebuer,  3 
L.H^.(N.5.)  204. 

Mr.  OharlcB  W.  StBFlins  argued  the 
cause,  and,  with  Mr.  W.  F.  Bobertaon,  filed 
a  brief  for  D.  C.  McCord  et  al: 

The  district  court  haring  simply  sus- 
tained a  plea  in  abatement,  there  is  no 
jurisdiction  to  review  its  action. 

Cunningliam  t.  Rodgers,  96  C.  C.  A.  SOS, 

171  Fed.  836;  Leitenidorter  t.  Webb,  20 
How.  170,  16  L.  ed.  891;  Piquignot  v.  Penn- 
Bvlvania  R.  Co.  16  How.  104,  14  L.  ed.  863; 
Stephens  t,  Monongahela  Nat.  Bank,  111 
U.  S.  197,  28  L.  cd.  399,  4  Sup.  Ot.  Bep. 
336. 

The  suit  was  premature!)'  brought,  as  no 
right  of  action  existed  during  the  first  six 
months  after  final  settleinent  between  tiie 
government  and  the  contractor. 

United  States  use  of  Weteon-Flagg  En- 
gineering Co.  V.  Winkler,  162  Fed.  307; 
Mankin  t.  United  States,  21S  U.  S.  637,  54 
L.  ed.  3J7,  30  Sup.  Ct.  Hep.  174;  Stitzer  t. 
United  SUtes,  106  C.  C.  A.  61,  182  Fed. 
613;  United  States  FideUty  k  G.  Co.  t. 
United  States,  209  U.  S.  316,  52  L.  ed.  SOS, 
26  Sup.  Ct.  Bep.  637;  United  States  t.  Mc- 
Oee,  171  Fed.  209;  United  States  ex  rel. 
WilliamsoD  Bros.  Co.  v.  United  Statts  Fi- 
delity k  G.  Co.  171  Fed.  247. 

Subsequent  proceedings  In  a  case  prema- 
turely filed  did  not  curs  the  fatal  defect 

American  Bonding  ft  T.  Co.  v.  Gibson 
County,  76  C.  C.  A.  166,  146  Fed.  871,  7 
Ann.  Cas.  522. 

The  IllingBworth  intervention  related 
back  to  premature  commencement  of  suit. 

Carter-Cnime  Co.  v.  Peurrung,  40  C.  C. 
A.  150,  99  Fed.  888. 

A*  Illingaworth's  petition  was  dismissed 
liter  one  year  from  final  settlement,  and 
BO  lerrice  of  its  filing  was  had  on  creditors, 
BO  canse  ot  action  was  thereby  preserved 
to  any  creditor. 

United  SUtes  use  of  Hollioger  t.  Stan- 
■ard,  206  Fed.  326. 

The  exception  at  a  subsequent  term  U  not 


sufficient  t«  Show  the  claiming  of  any  right* 
before  the  district  court,  now  claimed  on 

Michigan  Ina.  Bank  v.  BIdred,  143  U. 
S.  203,  36  L.  ed.  102,  12  Sup.  Ct  Rep.  450. 

It  is  an  open  question  in  Texas  whether, 
when  there  is  a  statute  fixing  a  time  or  a 
condition  precedent  to  the  filing  of  a  suit, 
its  premature  filing  can  be  cured  by  an 
amendment 

Burrows  v.  Qonule*  County,  6  Tex.  CIt. 
App.  232.  23  8.  W.  829,  El  Paso  v.  Ft. 
Dearborn  Nat  Bank,  —  Tex.  Civ.  App.  — , 
71  8.  W.  789,  96  Tex.  496,  74  8.  W.  21; 
Foote  V.  D'Boork,  69  Tex.  216;  Kinney  v. 
Lee,  10  Tex.  165;  Howard  t.  Windom,  66 
Tex.  560,  26  8.  W.  483;  CotuUa  v.  Urbahn, 
104  Tex.  208,  34  L.R.A.(N.S.)  346,  120  8. 
W.  1108,  136  S.  W.  1160. 

This  court,  therefore,  baa  no  authorita- 
tive precedent  from  the  courts  of  Texas 
which  it  may  consider  itself  bound  to  fol- 
low. In  such  absence  thia  eonrt,  it  is  sub- 
mitted, should  follow  the  case  of  American 
Bonding  ft  T.  Co.  v.  Gibson  County,  76  C. 
C.  A.  16S,  146  Fed.  871,  7  Ann.  Cas.  622. 

The  action  declared  upon  being  created 
by  an  act  of  Congress,  and  the  limitations 
and  conditions  being  imposed  by  such  act, 
the  effect  of  the  premature  filing  of  a  suit 
thereon  and  without  tlie  anthority  granted 
by  the  act  is  not  to  be  determined  by  the 
laws  of  the  state  in  which  the  action  is 
brought  but  by  the  act  itoelf,  construed  In 
reference  to  the  common  law  as  applied  by 
ibp  Federal  courts. 

Amson  t.  Hurphy,  100  U.  S.  238,  27  L^ 
ed.  020,  3  Sup.  Ct  Rep.  184,  116  U.  8.  6S3, 
20  L.  ed.  493,  6  Sup.  Ct  Rep.  185. 

The  amendment  of  original  relators,  filed 
more  than  one  year  after  final  settlement, 
and  thus  after  right  of  action  ceased  to 
exist    neither    preserved   nor   revived   any 

Baker  Contract  Ca  t.  United  States,  122 
C.  C.  A.  660,  204  Fed.  306;  Bberhart  v. 
United  States,  123  0.  0.  A.  ISO,  204  Fed. 
884. 

Mr.  Jnatioe  Day  delivered  the  opinion  of 
the  oourt: 

This  ease  Is  here  upon  a  eertifleate  from 
the  United  States  circuit  court  ot  appeals 
for  the  fifth  circuit  Tbs  pertinent  facte 
certified  are: 

The  United  Statee,  upon  the  relation  and 
for  the  use  and  benefit  of  the  Texas  Port- 
land Cement  Company  and  others,  hronght 
suit  Id  the  United  States  circuit  oourt  for 
the  northern  district  of  Texas,  on  Jannaiy 
3,  1910,  against  D.  C.  MeCord,  as  the  prin- 
cipal, and  the  National  Surety  Company 
of  New  York,  as  surely,  on  a  certain  bond 
dated  Uaieb  IB,  lOOt,  ^van  in  conformity 
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to  the  act  of  Pebruar;  24,  ISOS  (S3  Stat, 
at  L.  811,  chap.  778,,  U.  S.  Comp.  SUt  Supp. 
1011,  p.  1071),  tor  the  performaiiM  bj  Uc- 
Cord  of  a  contract  for  tbe  erection  of  cer- 
tain public  works  tor  which  they  had  fur- 
nithed  labor  And  materiaL  Tbe  petition 
was  filed  after  the  completion  of  the  oon- 
tract  and  final  settlement  between  the  con- 
tractor and  the  United  States,  and  it  waa 
aUeged  tliat  the  United  SUtee  bad  no  claim 
or  cause  of  action  against  the  defendants, 
and  would  not  bring  suit  within  six  months 
from  the  completion  and  settlement  of  the 
contract,  nor  at  any  other  time.  An  ap- 
propriate order  for  serriee  and  publication 
was  had.  Many  creditors  Intervened  in  the 
case,  among  other*  W.  IlllngawortJi,  who,  on 
Hay  2C,  1910  (more  than  six  and  lees  than 
twelve  months  after  final  completion  and 
■ettlement),  filed  an  intervention  in  aoeord- 
ance  with  the  act,  which  constituted  a  com- 
fdete  bill,  purporting  to  be  also  (or  tlie  bene- 
fit of  the  plaintifi's  in  the  [159]  original 
•alt  and  others  intervening  in  the  cause, 
and  in  which  he  prayed,  if  the  recovery  va 
the  bond  should  be  inadequate  to  pay  all 
claims  in  full,  for  a  pro  rota  judgment. 

Subsequently,  on  January  9,  1011,  the 
original  plaintiffs  filed  an  amended  original 
petition,  elaborating  the  allegations  of  tbeii 
original  petition,  and  averring  among  other 
things  that  the  government  had  no  claim 
■gainst  the  defendants,  and  therefore  had 
not,  within  six  montha  from  the  completion 
and  settlement  of  the  contract,  brought  suit 
against  tbem,  and  did  not  have  the  legal 
right  to  maintain  such  suit,  except  upon 
tlie  relation  of  a  creditor.  IIlingBworth 
dismissed  his  interrention  on  February  E, 
1911,  and  thereafter  the  court  ordered  that 
hie  petition  and  petition  in  intervention  be 
diemiased. 

The  allegations  of  the  petition  were  sus- 
tained by  proof,  and  a  plea  in  abatement 
filed  by  the  Surety  Company  waa  heard 
upon  an  agreement  and  statement  in  open 
eourt  to  ttie  effect  that  the  contract  waa 
completed  on  October  12,  1909,  and  settle- 
ment was  made  on  November  11,  1609,  and 
that  the  goremment  thereafter  neither  had 
nor  asserted  any  claim,  demand,  or  cause 
of  action  against  the  defendants  on  the  con- 
tract or  bond.  The  circuit  eourt  thereupon 
dlamiased  the  snit,  and  the  case  was  talcen 
to  the  circuit  court  of  appeals  upon  error. 

The  qneitions  certified  are: 

"First.  Under  the  provisions  of  the  act 
of  August  IS,  18S4  (ES  Stat,  at  L.  E78, 
chap.  880,  U.  S.  C:omp.  Stat.  ISDl,  p.  ZSeS), 
aa  amended  by  the  act  of  February  24,  1900 
03  Stat,  at  L.  611,  chap.  778,  U.  8.  Comp. 
Stat  Supp.  IDll,  p.  1071),  miy  persons 
who  famish  material  and  perform  labor 
in  the  ooustruotion  of  govemmenUl  works 


bring  suit  on  tbe  bond  of  the  contractor  in 
the  Federal  court  in  the  name  of  the  United 
States,  for  their  use  and  beneflt,  within 
six  months  from  the  completion  of  the  works 
and  final  settlement  of  the  contract,  where 
it  appears  of  record  and  was  agreed  by  the 
parties  in  open  court,  that  after  perform- 
ance and  settlement  of  the  contract,  the 
United  States  neither  had  nor  aaaerted  any 
[160J  claims,  demands,  or  cause  of  aetiam 
either  against  the  contractor  or  the  sureties 
on  his  bondl 

"Second.  U  the  original  bill  wa^  prema- 
turely filed,  was  a  right  of  action  saved  to 
the  parties  so  filing  the  same,  by  the  inter- 
vention of  II  lings  worth,  which  waa  filed 
after  the  six  months,  but  before  the  expira- 
tion of  the  twelve  montha'  period,  and  the 
amended  hill,  filed  more  than  one  year  after 
the  completion  and  settlement  of  the  con- 
tract between  the  government  and  the  con- 
tractor!" 

The  differences  in  the  act  of  February  24, 
1006,  and  the  former  statute  of  August  13, 
1894  (28  Stat,  at  L.  278,  chap.  280,  U.  a 
Comp.  Stat.  1901,  p.  2G23),  were  pointed 
out  by  this  court  In  the  case  of  Mankin  v. 
United  States,  216  U.  S.  633,  64  L.  ed.  316, 
30  Sup.  Ct.  Rep.  174,  and  need  not  be  re- 
peated here.  The  act  of  lOO."!!  provides  that 
the  persons  [161]  named  as  beneHciaries 
under  the  bond  may  intervene  and  have  their 
rights  adjudkated  in  an  action  instituted 
by  the  United  States  in  which  priority  ol 
claim  [fl  to  be  given  to  the  United  Statei 
for  any  judjnnent  recovered  in  the  case.    It 

tThat  hereafter  any  person  or  persons  en- 
tering into  a  formal  contract  with  the 
United  States  for  the  construction  of  any 
public  building,  or  the  prosecution  and. 
completion  of  any  public  work,  or  tor  re- 
pairs upon  any  public  building  or  public 
work,  shall  be  required,  before  commeneing 
such  work,  to  execute  the  usual  penal  bond, 
with  good  and  sufficient  sureties,  with  the 
additional  obligation  that  such  contractor  or 
contractors  shall  promptly  make  payments 
to  all  persons  supplying  liim  or  them  with 
labor  and  materials  in  the  prosecution  of 
tbe  work  provided  tor  in  such  contract; 
and  any  person,  company,  or  corporation 
who  has  furnished  labor  or  materials  used 
in  the  construction  or  repair  of  any  publie 
building  or  public  work,  and  payment  for 
which  has  not  been  made,  shall  have  the 
right  to  intervene  and  be  made  a  party  to 
any  action  instituted  by  the  United  States 
on  the  bond  of  the  contractor,  and  to  have 
their  rights  and  claims  adjudicated  in  such 
action  and  judgment  rendered  thereon,  anb- 
Ject,  however,  to  the  priority  of  the  elaim 
and  judgment  of  the  United  States.    If  the 


amount  of  said  claims  and  demands,  then, 
after  paying  the  full  amount  due  tbe  Unit- 
ed States,  l&it  remainder  shall  be  distributed 
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ii  alio  provided  tbat,  "it  no  auit  Bhould 
be  brought  b;  the  United  Stat««  within  six 
months  from  the  completion  Knd  fliuil  aet- 
tlement  of  gaid  contraet,"  then  the  personi 
•uppljing  [1B2]  labor,  etc,  upon  taking  cer- 
tain stcpa  to  get  a  certified  cop;  of  the  boud, 
"are  hereby  authorized  to  bring  suit  in  the 
name  of  the  United  StatEs,"  etc.,  provided 
that  Huits  bj  creditors  of  the  contractor 
"ahall  not  be  commenced  until  after  the  com- 
plete performance  of  eaid  contract  and  final 
settlement  thereof,  and  ahsll  be  commenced 
witliin  one  ^ear  after  the  performance  and 
final  aettlement  of  aaid  contract,  and  not 
lat«r."  And  it  is  further  provided  "that 
where  suit  ia  ao  instituted  by  a  creditor  or 
by  creditors,  only  one  action  ahall  be 
brought,  and  any  creditor  ma;  file  hia  claim 
in  auch  action  and  be  made  party  thereto 
within  one  year  from  the  completion  of  the 
work  under  aaid  contract,  and  not  later." 
It  is  further  provided  that  in  all  suits  in- 
stituted under  the  act  auch  personal  notice 
of  the  pendency  of  the  suit  shall  be  given 
as  the  court  may  order,  informing  known 
creditors  of  their  right  to  intervene,  and 
newspaper  publication,  to  serve  at  notice 
of  pendency  of  the  suit  to  other  creditors, 
shall  also  be  made. 

By  this  statute  a  riglit  of  action  upon 
the  bond  is  created  in  favor  of  certain 
creditora  of  the  contractor.  The  cauae  of 
action  did  not  exist  before,  and  ia  the  crea- 
ture of  the  statute.  The  act  docs  not  place 
»  limitation  upon  a  cause  of  action  there- 
pro  rolo  among  said  interveners.  If  no  suit 
should  be  brought  by  the  United  States 
within  six  months  from  tlic  completion  and 
final  settlement  of  said  contract,  then  the 
person  or  persona  supplying  the  contractor 
with  labor  and  materials  ahall,  upon  ap- 
plication therefor,  and  furnisliing  affidavit 
to  tlie  Department  under  the  direction  of 
which  said  work  has  been  prosecuted  that 
labor  or  materials  for  the  prosecution  of 
such  work  haa  been  supplied  by  him  or 
them,  and  paymeot  for  which  has  not  been 
made,  be  furnished  with  a  certified  copy 
of  sold  contract  and  bond,  upon  which  ne 
or  they  shall  have  a  right  of  action  and 
shall  be,  and  are  hereby,  authorized  to  bring 
■nit  in  the  name  of  the  United  SUtes  in 
the  circuit  court  of  the  United  States  in  the 
district  in  which  said  contract  was  to  be 
performed  and  executed,  irrespective  of  the 
amount  In  controversy  in  such  suit,  and  not 
elsewhere,  for  his  or  their  use  and  benefit, 
against  said  contractor  and  his  sureties,  and 
to  prosecute  the  same  to  final  judgment  and 
execution:  Provided,  That  where  suit  is 
instituted  by  any  of  such  creditors  on  the 
bond  of  the  contractor  it  shall  not  be  com- 
menced until  after  the  complete  performance 
of  aaid  contract  and  Unal  settlement  there- 
of, and  shall  he  commenced  within  one  year 
after  the  performance  and  final  settlement 
of  said  contract,  and  not  later:  And  pro- 
>•  L.  ed.  ST 


tofore  existing,  but  creates  a  new  one  upon 
the  terma  named  in  the  statute.  The  right 
of  action  given  to  creditors  is  specifically 
conditioned  upon  the  fact  that  no  suit  shall 
be  brought  by  the  United  States  within  tlie 
six  months  named,  for  it  ia  only  in  that 
event  that  the  creditora  shall  have  a  right 
of  action  and  may  bring  a  suit  in  the  man- 
ner provided.  The  statute  tliua  crentcs  a 
new  liability  and  gives  a  special  remedy  for 
it,  and  upon  well-settled  principlea  the  limi- 
tations upon  such  liability  become  a  part  at 
the  right  conferred,  and  compliance  with 
them  ia  made  essential  to  the  assertion  and 
benefit  ol  the  liability  itself.  Pollard  t. 
Bailey,  20  Wall.  620,  SZS,  S2T,  22  L.  ad. 
ST6,  378;  Fourth  Nat.  Bank  v.  Frnncklyn, 
120  U.  S.  T4T.  7Se,  30  L.  ed.  826,  820,  7 
Sup.  Ct.  Rep,  767;  Globe  Newspaper  Co.  t. 
Wnlker,  210  U.  S.  360,  52  L.  ed.  1096,  88 
Sup.  Ct.  Rep.  720;  United  States  uae  of 
Gibson  Lumber  Co.  v.  Boomer,  100  C.  0.  A. 
104,  183  Fed.  [163]  720  (circuit  court  of 
appeals  for  the  eighth  circuit). 

The  purpose  of  Congress  to  give  the 
United  States  the  exclusive  right  to  bring 
suit  within  six  months  is  stated  in  terms 
too  plain  to  be  mistaken  or  to  require  con- 
struction, because  of  any  possible  uncer- 
tainty in  their  meaning.  When  this  is  so 
it  becomes  unnecessary  to  inquire  into  the 
reasons  which  induced  the  legislation.  It 
may  be  that  Congress  wisiied  to  give  the 
government  six  months  in  which  to  teat  the 

Tided  further,  That  where  suit  ia  ao  institut- 
ed by  a  creditor  or  by  creditors,  only  one 
action  shall  be  brought,  and  any  creditor 
may  file  his  claim  in  such  action  and  be 
made  party  thereto  within  one  year  from 
the  completion  of  the  work  under  said  con- 
tract, and  not  later.  If  the  recovery  od  the 
bond  should  be  Inadeauate  to  pay  tha 
amounts  found  due  to  all  of  said  creditors, 
judgment  shall  be  given  to  each  creditor 
pro  rafa  of  the  amount  of  the  recovery.  The 
surety  on  said  bond  may  pay  into  court,  for 
distribution  among  said  claimants  and  cred- 
itors, the  full  amount  of  the  sureties'  lia- 
bility, to  wit,  the  penaltv  named  in  tfaa 
bond,  less  any  amount  which  said  surety 
may  have  had  to  pay  to  the  United  States 
by  resson  of  the  execution  of  aaid  bond, 
and  upon  so  doing  the  surety  will  be  re- 
lieved from  further  liability:  Provided 
further,  That  in  all  suits  instituted  under 
the  provision  of  this  act  such  personal  no- 
tice of  the  pendency  of  such  suits,  inform- 
ing them  of  their  right  to  intervene  as  the 
court  may  order,  shall  be  given  to  all  known 
creditors,  and  in  addition  thereto  notice  of 
publication  in  some  newspaper  of  general 
circulation,  published  in  tne  state  or  town 
where  the  contract  is  being  performed,  for 
at  least  three  sueeessive  weeks,  the  last 
publication  to  be  at  leaat  three  months  be- 
fore the  time  limited  Uwnlor. 
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wotIc  ftnd  lulJy  aacerUin  ita  cliBracter  ».n<S 
whether  it  fulfilled  the  contract  or  not 
Whatever  the  motive,  the  language  used 
clearly  expreaaea  the  legialative  intcntioi 
and  admits  of  no  doubt  as  to  ita  meaning 
This  being  bo,  it  ia  only  the  province  of  the 
courta  to  enforce  the  statute  in  accordance 
with  its  terms.  Lake  County  v.  Rollins. 
130  V.  S.  962,  970,  32  L.  ed.  1060,  1003,  E 
Sup.  Ct.  Bep.  651;  United  SUtes  v.  Lex- 
ington Mill  &  Elevator'  Co.  232  U.  8.  39D, 
409,  ante,  flSl,  34  Sup.  Ct.  Rip.  337. 

We  think,  therefore,  that  the  action  wu 
prematurel;  brought,  in  view  of  the  facti 
sUted  in  the  ceTtilicatc.  Thie  view  of  the 
statute  was  also  taken  in  a  well-considered 
opinion  in  the  circuit  court  of  appeals  loi 
the  tliird  circuit  Stitz^r  v.  United  States, 
105  C.  C.  A.  El,  182  Fed.  613. 

As  to  th«  intervention  of  Illingsworth,  in 
which,  it  is  claimed,  other  creditors'  claims 
were  incorporated :  without  passing  upon 
the  effect  of  the  diamissal  of  1 11  ings worth's 
intervention,  we  fail  to  see  that  this  mends 
the  matter.  The  right  to  intervene  is  given 
in  the  statute  when  the  action  is  brought  by 
the  United  States,  and  the  creditors  maj 
have  their  rights  adjudicated  in  such  ac- 
tion. And  in  the  case  of  an  action  begun 
by  a  creditor  in  accordance  with  the  stat- 
ute, the  right  to  file  a  claim  is  given  to 
creditors.  These  rights  to  intervene  and  to 
file  a  claim,  conferred  by  the  statute,  pre- 
suppose an  action  duly  brought  under  its 
terms.  In  this  case  the  cause  of  action 
bad  not  accrued  to  the  creditors  who  under- 
took to  bring  the  suit  originally-  The  in- 
tervention could  not  cure  this  vice  in  the 
[164]  original  auit.  Nor  do  we  think  that 
the  intervention  could  be  treated  aa  an 
original  suit.  No  aervice  was  made  or  at- 
tnupted  to  be  had  upon  it,  as  required  by 
the  statute  when  original  actions  are  begun 
by  creditors.  As  we  read  the  certiBcate,  the 
intervention  was  what  it  purported  to  be, — 
an  appearance  in  tbe  original  suit,  already 
l>rouglit,  and  in  our  view  must  abide  the 
fate  of  that  suit. 

Ah  to  the  effect  of  the  filing  of  the  amend- 
ment by  the  original  plaintiffs  on  January 
0,  1911,  it  b  elementary  that  an  amend- 
ment dates  back  to  the  filing  of  the  peti- 
tion, and  is  to  supply  defects  in  the  cause 
of  action  then  existing,  or  at  most  to  bring 
into  the  suit  grounds  of  action  which  ex- 
isted at  the  beginning  of  the  case.  In  this 
case  there  was  no  cause  of  action  to  amend. 
Nor  was  the  amendment  of  January  9,  1911, 
the  introduction  of  a  new  cause  of  action 
existing  at  the  beginning  of  the  suit.  See 
in  this  connection,  American  Bonding  &  T. 
Co.  V.  Gibson  County,  76  C.  C,  A.  155,  145 
Fed.  871,  7  Ann.  Cas.  &S2  (circuit  court  ol 
appesis  for  tbe  aixth  circuit,  opinion  by 
898 


Mr.  Justice  Lurton).  If  this  amended  peti- 
tion can  be  regarded  as  an  Intervention  in 
a  pending  suit,  and  it  is  contended  that  it 
may  be,  it  was  too  late,  as  it  was  filed  more 
than  a  year  after  the  final  settlement  under 
the  contract  to  which  time  such  rights  of 
action  are  limited  bv  the  statute.  £ber- 
hart  V.  United  Statea,'  123  C.  C.  A.  ISO,  204 
Fed.  884.  The  same  objection  would  He  if 
the  amended  petition  could  be  regarded  as 
the  bringing  of  an  original  suit.  See  Baker 
Contract  Co.  v.  United  States,  122  C.  C.  A. 
360,  204  Fed.   390. 

It   followa   that   both   questions   certified 
must  be  anawered  In  the  negative. 


[165]  ARCHIBALD  HOLLERBACH  and 
Samuel  L.  May,  Partners,  Doing  BusineM 
aa  Hollerbach  II  May,  Appta., 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  165-172.) 

United  Stales  ^  conlracu  for  pabllc 
work  ^  representation  of  existing 
conditions. 

'The  damage  incurred  by  persona  contract- 
ing to  repair  a  dam  for  the  United  States 
because  the  existing  dam  was  not  backed 
with  broken  stone,  sawdust,  and  aediment, 
ss  positively  stated  in  the  specifications, 
may  be  recovered  from  the  government  not- 
withatanding  the  cautionary  proviaions  of 
other  paragraphs  of  the  speciacatione  that 
the  quantities  given  are  approximate  only, 
that  no  claim  shall  be  made  against  the 
United  States  on  account  oF  any  excess  or 
deficiency,  absolute  or  relative  in  the  aBme. 
and  that  bidders  or  their  authorized  agents 
are  expected  to  visit  the  site,  asrertnin  the 
nature  of  the  work,  and  make  their  own  eati- 

(For  otber  cases,  see  United  States.  VI.  d. 
in   Dlsest   Sap.    Qt.    1008.1 

[No.  250.] 

Argued  and  submitted  March  9,  IDI4.     De- 
cided April  6,  1914. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  in  part  the 
petition  in  a  suit  for  damages  alleged  t« 
be  due  under  a  contract  for  a  public  work. 
Reversed. 

See  same  case  below,  47  Ct  CI.  230. 

The  facts  are  atat«d  in  the  opinion. 

Mr-.Wllllnin  B.  King  argued  the  cause, 
and,  with'Messrs.  George  A.  King  and  Wil- 
liam E.  Harvey,  filed  a  brief  for  appellants: 

Paragraph  33  of  tbe  contract  contains  ■ 
warranty. 

Atlantic  Dredging  Co.  v.  United  SUt«e, 
35  Ct.  CI.  463;  Delalteld  v.  Wcstfleld.  77 
XSS  V.  8. 
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Hun,  124,  28  N.  Y.  Supp.  440,  41  App.  Div. 
24,  sa  N.  Y.  Supp.  277;  WeBcott  t.  Uiggitu, 
leg  N.  Y.  5S2,  62  N.  E.  1101. 

Even  if  there  iB  sn  inconBiatcDCj'  between 
ths  different  portions  of  t)ie  same  contract, 
they  must  be  reconciled  by  construction  in 
aecordance  with  the  well-settled  l^al  max- 
im, getteralia  iptcialibui  non  derogant. 

Munro  t.  Alaire,  2  Caines,  327,  2  Am. 
Dec.  330;  Bock  v.  Perkins,  130  U.  S.  62S, 
fm,  35  L.  ed.  314,  317,  11  Sup.  Ct.  Rep. 
677;  Laiuaan  v.  Young,  31  Pa.  306;  Hoff- 
man V.  EaBtera  WisconBin  R.  &  Light  Co. 
134  Wia.  603,  115  N..W.  383;  Richmond 
Ice  Co.  V.  CrjBtal  Ice  Co.  BQ  Va.  233,  37 
S.  E.  851;  Newport  Wateruorkg  t,  Taylor, 
34  R.  I.  478,  83  Atl.  833;  Miller  v.  Wagen- 
hauaer,  18  Mo.  App.  11;  Scudder  v.  Ferco, 
169  Cal.  428,  114  Pac.  671;  New  York  v. 
American  R.  Trallic  Co.  SG  Mibc.  166,  121 
N.  Y.  Supp.  221,  143  App.  Div.  928,  128 
N.  Y.  Supp.  1118;  United  SUtea  v.  UUh, 
X.  ft  C.  Stage  Co.  100  V.  S.  414,  50  L.  ed. 
251,  2S  Sup.  Ct.  Rep.  60;  Horgan  v.  New 
Yorlc,  160  N.  Y.  616,  56  N.  E.  204. 

Assistant  Attornij'  General  Thompson 
Bubmittcd  the  cause  for  appellee: 

If  we  construe  the  contract  as  a  whole, 
the  court  was  not  only  warranted  but  com- 
pelled to  hold  that  the  condition  of  the 
backing  of  the  dam  was  not  peculiarly  and 
only  within  the  knowledge  of  the  govern- 
ment, but  was  a  subject  about  whicb  the 
appellants  were  expected  to  inform  them- 
Belves,  and  that  the  representation  as  to 
the  condition  back  of  the  dam  cannot  be 
regarded  aa  a  warranty. 

Smith  V.  Currsn,  138  Fed.  150;  Shappirio 
T.  Goldberg.  102  U.  S.  232,  48  L.  ed.  419, 
24  Sup.  Ct.  Rep.  250;  Huse  v.  United 
SUtcs,  44  Ct.  CI.  19,  222  U.  S.  406,  56  L^ 
ed.  28.1,  32  Sup.  Ct.  Rep.  110;  Burgwyn  v. 
United  .'States,  34  Ct.  CI.  348;  Lewman  v. 
United  States,  41  Ct.  CI.  470;  Griefen  v. 
United  .^tatcs,  43  a.  a.  107;  Simpson  v. 
United  States.  ]72  U.  8.  372,  43  L.  ed. 
482.   19  Sup.  Ct.  Rep.  212,  31  CT.  CI.  217. 

It  is  only  when  there  is  an  inconsistency 
or  repugnance  which  is  totally  irreconcilahle 
that  a  discrimination  will  be  made  as  to 
which  part  will  be  made  to  yield  to  the 
other. 

Page,  Contr.  ;  1113;  Elliott,  Contr.  g 
3C05;  .Sutherland,  Stat.  Constr.  g  279;  Unit- 
ed States  V.  Mescall,  215  U.  S.  26,  G4  L.  ed. 
77,  30  Sup.  Ct.  Rep.  19;  Lindeke  v.  Associ- 
ates Realty  Co.  77  C.  C.  A.  56,  146  Fed. 
630. 

The  following  authorities  cited  by  appel- 
lu)t*  uphold  the  government's  contention 
that  the  contract  must  be  considered  as  a 

Hoffman  v.  EasterD  Wisconsin  R.  &  Light 
Bf  Ii.  cd. 


Co.  134  Wis.  603,  115  N.  W.  383;  Rich- 
mond Ice  Co.  V.  CrysUI  Ice  Co.  99  Va.  239, 
37  S.  E.  861;  Bock  v.  Perkins,  139  U.  S. 
628,  35  L.  ed.  314,  11  Sup.  Ct.  Bep.  677. 

[167]  Mr.  Justice  Day  delivered  the 
opinion  of  the  court: 

This  suit  was  brought  to  recover  upon  a 
contract  between  the  appellants,  doing  busi- 
ness OS  Hollerbach  t  May,  and  the  United 
States,  for  tbe  repair  of  Dam  No.  1,  Green 
river,  Kentucky.  In  the  aspect  in  which  it 
is  now  presented  the  question  involved  con- 
cerns the  right  of  the  claimants  to  recover 
because  of  certain  dnmnges  alleged  to  have 
been  sufTered  by  them  which  would  not  have 
accrued  liad  the  dam  been  backed  with 
broken  stone,  sawdust,  and  sediment,  as 
was  stated  in  paragraph  33  of  the  specifica- 
tions attnclied  to  tbe  contract. 

Tbe  determination  of  tliia  controversy  re- 
quires reference  to  certain  parts  of  the  con- 
tract and  tbe  findings  of  the  court  of  claims. 
The    specifications    provide,    among    other 

"20.  It  is  understood  and  agreed  that  the 
quantities  given  are  approvimatc  only,  and 
that  no  claim  shall  be  made  against  the 
United  States  on  account  of  any  excess  or 

deflciency,  absolute  or  relative,  in  tlie  same. 
Bidders,  or  their  authorized  agents,  are 
expected  to  examine  the  maps  and  drawings 
in  this  ofGce,  which  are  open  to  their  in- 
spection, to  visit  the  locality  of  the  work, 
and  to  make  their  own  estimates  of  the 
facilities  and  diniculties  attendin;;  the  execu- 
tion of  the  proposed  contract,  including  local 
conditions,  uncertainty  of  weather,  and  all 
other  contingencies. 

"33.  Work  to  be  done.  .  .  .  The  pres- 
ent dam,  a  wooden  crib  structure,  is  628 
feet  long  between  abutments  and  about  62 
feet  wide  at  its  base.  The  expected  depth  of 
concrete  work  is  shown  on  tbe  blue  prints. 
but  it  may  be  made  greater  as  the  condi- 
tion of  the  old  timber  may  render  it  neces- 
sary. The  work  shall  be  carried  out  in  sec- 
tions, generally  from  50  to  100  feet  long, 
and  no  more  of  the  old  work  shall  be  torn 
out  than  can  be  rebuilt  in  a  few  days  in 
[168]  case  of  necessity.  All  the  exterior 
surfaces  of  tbe  concrete  shall  be  faced  with 
the  facing  described  in  paragraph  GO,  whieli 
ahall  be  placed  before  the  concrete  below  has 
set,  and  shall  be  smoothly  finished  off.  The 
dam  is  now  backed  for  about  50  feet  with 
broken  stone,  sawdust,  and  sediment  to  a 
height  of  within  2  or  3  feet  of  the  crest,  nnd 
it  is  expected  that  a  cofferdam  can  be  con- 
structed with  this  stone,  after  which  it  can 
be  backed  with  sawdust  or  other  material. 
The  excavation  behind  the  dam  will  be  re- 
quired to  go  to  the  bottom,  and  it  la  tliought 
••• 
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tint  ■  alope  of  1  boriiontol  to  1.2  Tertieal 
will  give  ample  rooni. 

"00.  Blue  print!.  Blue  print  drmwingi 
■bowing  the  method  of  construction  may  be 
•een  »t  this  office;  tbej  ahtll  form  a  part 
of  these  apeciflcationB  and  iball  not  be  de- 
parted from  except  «a  may  be  found  necee- 
ear;'  \>j  tbe  condition  of  tha  old  timber  en- 
countered. 

"70.  Investigation.  It  is  expected  that 
e«cb  bidder  will  visit  the  site  of  this  work, 
tbe  office  of  the  lode  master,  and  the  office 
of  tbe  local  engineer,  and  ascertain  the  na- 
ture of  the  work,  tbe  general  character  of 
tbe  river  as  to  floods  and  low  water,  and 
obtain  the  information  necessary  to  enable 
liim  to  make  an  intelligent  proposal." 

The  court  of  claims  found  as  a  matter  of 
fact,  among  other  things: 

"As  tbe  contractors  proceeded  with  the 
work  of  removing  tbe  material  behind  the 
dam  it  was  found  that  said  dam  was 
backed  with  broken  atone,  sawdust,  and 
sediment,  as  Stated  in  paragraph  33  of  the 
specifications,  but  that  said  backing  was 
composed  of  a  soft,  slushy  sediment  from 
a  height  of  alwut  2  feet  from  the  crest  to 
average  depth  of  T  feet,  and  below  that  to 
the  bottom  of  the  required  excavation 
dam  was  backed  by  cribwork  of  an  average 
height  of  4.3  feet,  consisting  of  sound  logs 
Blled  with  stones." 

[160]  The  court  of  claims  refused  to  en- 
ter judgment  for  tbe  damages  suffered  by 
reason  of  the  difference  in  tlie  backing  of 
the  dam  as  found  by  the  court,  but  estimated 
the  damages  for  the  matters  in  dispute  in 
that  respect  to  aggregate  96,510.23  (47  Ct 
CLSSO). 

In  the  course  of  ita  opinion  the  court  lie- 
low  said  that  if  paragraph  33  stood  alone 
it  would  be  a  warranty  of  the  materiel  (lack- 
ing the  dam.  "It  was,"  said  tbe  court,  "a 
positive  and  material  representation  as  to 
a  condition  presumably  within  the  knowl- 
edge of  the  government,  and  upon  which,  in 
the  absence  of  any  other  provision  or  warn- 
ing, the  plaintiffs  had  a  right  to  rely."  But 
the  court  held  that  the  cautionary  provi- 
■tons  of  paragraph  20  and  TO  requireid  the 
claimants  to  inform  themselves  of  the  con- 
dition of  the  backing  of  tbe  dam,  and  that 
when  those  paragraphs  were  read  with  para- 
graph 33  the  statements  and  representations 
of  the  last-named  paragraph  could  not  be 
regarded  as  a  warranty  upon  which  tbe 
claimants  had  the  right  to  rely,  and  the 
court  reached  this  conclusion  upon  the  au- 
thority of  certain  cases  of  its  own  and 
Simpson  V.  United  States,  172  U.  S.  372, 
«S  L.  ed.  462,  10  Snp.  Ct.  Hep.  212. 
In  Simpson  t.  United  States,  supra,  nit 


was  brought  upon  a  contract  for  the  con- 
struction of  a  dry  dock  at  the  Brooklyn 
Navy  Yard.  It  waa  discovered  that  the 
foundations  upon  which  the  dry  dock  rested 
contained  quicksands  which  were  unknown, 
and  which  were  not  shown  In  the  drawings 
and  plans  inspected  by  the  contracton  ije- 
tore  the  making  of  tbe  contract,  and  upon 
the  strength  of  which  tbe  contractors  had 
made  their  bid.  This  court  held  that  tbe 
written  contract  merged  all  previous  n^o- 
tiations  and  must  be  presumed  in  law  to  ex- 
press the  flnal  underatanding  of  the  parties. 
Of  the  contract  itselt  tbe  court  said  that  it 
was  clear  that  there  was  nothing  in  ita 
terms  which  suppoiied,  even  b/  remote  im- 
plication, the  premise  upon  which  the  claim- 
ants rested  their  right  of  recovery;  that  tlie 
contract  contained  no  statement  or  [170] 
agreement  or  even  intimation  of  a  warranty, 
express  or  implied,  concerning  the  character 
of  tbe  underlying  soil  at  the  place  where  the 
dock  was  to  be  built:  that  the  only  word 
in  the  contract  which  supported  the  con- 
tention of  warranty  was  that  the  dock  was 
to  be  built  in  the  navy  yard  upon  a  site 
which  was  "available,"  and  that  the  word 
"available"  did  not  warraot  against  the 
quicksands  which  were  found,  and  it  cer- 
tainly did  appear  that  tbe  site  waa  avail- 
able, for  the  dock  was  constructed  upon  it. 
It  ia  therefore  apparent  that  thia  case  is 
entirely  different  from  the  one  now  under 
consideration,  in  the  contents  of  the  con- 
tract and  speciflcations  made  part  thereof, 
and  thst  in  the  Simpson  Caae  tbe  claimanta 
relied  upon  previous  negotiations  and  in- 
formation as  to  tbe  site  for  the  dock,  de- 
veloped in  the  plana  showing  the  result  of 
an  examination  made  by  government  officers 
upon  a  portion  of  tbe  yard,  and  did  not 
depend,  aa  here,  upon  tbe  terms  of  the  con- 
tract. 

In  this  ease  the  claimants  rely  upon  the 
contract,  read  in  the  light  of  the  findings  of 
tbe  court  of  claims.  Turning  to  paragraphs 
20  and  70,  the  court  of  claims  justified  its 
conclusion  in  that  part  of  paragraph  20 
'hich  provides  that  "quantities  given  aro 
approximate  only,  and  that  no  claim  shall 
be  made  against  tbe  United  States  on  ac- 
count of  any  excess  or  deficiency,  absolute 
relative,  in  the  same.  Bidders,  or  their 
authorized  agents,  are  expected  ...  to 
visit  the  locality  of  the  work,  and  to  make 
their  own  estimates,"  etc.;  and  in  that  part 
of  paragraph  TO  which  reads,  "it  is  expected 
that  each  bidder  will  visit  the  site  of  this 
work,  .  .  .  and  ascertain  the  nature  of 
the  work,"  etc.  The  term  "quantities,"  aa 
used  in  paragraph  80.  may  doubtless  refer 
to  estimates  of  the  amount  of  different 
kinds  of  work  which  are  specified  in  tbe 
contract.    Wt  do  sot  tee  how  ft  eontd  con- 
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tnil  the  sUtement  ol  paragrKph  33,  deBnite- 
1;  nude,  Bi  to  the  character  of  the  material 
back  of  the  dam.  Pertinent  parta  ol  the 
paragraphs  [171]  referred  to  would  leem  t« 
be  those  nhich  required  bidders  or  their  au- 
thorized agents  to  investigate  for  them- 
aelvea  and  to  visit  the  locality  of  the  work 
to  ascertain  its  nature  and  make  their  own 
estimates  thereof.  The  speciflcstions  at- 
tached to  the  contract  set  forth  the  work 
to  b«  performed  in  great  detail,  : 
nature  and  character,  and  many  particulars 
as  to  manner  and  extent  of  the  work  to  be 
done,  the  removal  of  old  timber  and 
terial,  etc.,  tlio  general  cbsrnctcr  of 
river  as  to  floods  and  low  water,  etc.,  and 
the  difficulties  attending  the  eKecution  ot 
the  contract,  and  as  to  all  these  things  the 
bidder  was  required  bj  paragraphs  20  and 
70  to  make  examination  for  himself  and  at 
his  own  peril. 

In  paragraph  33  the  government  sets  forth 
with  particularity  a  description  of  the  old 
dam,  its  length  and  width,  and  it  was  there 
added:  "The  dam  is  now  backed  for  about 
50  feet  with  broken  stone,  sawdust,  and  aedi 
ment  to  a  height  within  2  or  3  feet  of  the 
crest,"  etc.  The  specifications  provided  that 
the  excavations  behind  the  dam  must  be 
the  bottom.  In  the  light  of  this  spccifii 
tion,  turn  to  the  (loding  of  fact,  and 
learn  that  the  claimants,  as  they  proceeded 
with  the  work,  found  that  the  dam 
not  backed  with  broken  stone,  sawdust,  and 
sediment,  as  stated  in  paragraph  33  of  the 
specifications,"  and  below  7  feet  from  the 
top  to  the  bottom  there  was  a  backing  of 
cribbing  of  an  average  height  of  4.3  feet  of 
Bound  logs  filled  with  stone.  Obviously, 
this  made  it  much  more  expensive  to  do  the 
work  than  if  the  representation  inserted  by 
the  government  io  the  spccilications  of  its 
own  prcparatioD  bad  been  true,  and  only 
the  character  of  material  had  been  louud 
which  the  specification  unequivocally  as- 
serted was  there. 

A  government  contract  should  be  inter- 
preted as  are  contracts  between  individuals, 
with  a  view  to  ascertaining  the  intention  of 
the  parties  and  to  give  it  effect  aecoid- 
ingly.  if  that  can  he  done  consistently  with 
the  terms  [172]  of  the  instrument.  In 
paragraph  33  the  speciflcations  spoke  with 
certainty  as  to  a  part  of  the  conditions  to  be 
encountered  by  the  claimants.  True,  the 
claimants  might  have  penetrsted  the  7  feet 
of  soft  bIubIij  sediment  by  means  whioh 
would  hsve  discovered  the  log  crib  work 
filled  with  stones  which  was  concealed  he- 
low,  but  the  speciflcstions  assured  them  of 
the  character  of  the  material, — a  matter 
concerning  which  the  government  might  be 
presumed  to  apeak  with  knowledge  and  au- 
thority. We  think  this  potitive  statement 
ft*  L.  ed. 


of  the  specifieationa  muit  be  taken  aa  tnia 
and  binding  upon  the  government,  and  that 
upon  it,  rather  than  upon  the  claimants, 
must  fall  the  loss  resulting  from  such  mis- 
taken repreaentationa  We  think  it  would 
he  going  quite  too  far  to  interpret  the  gen- 
eral language  of  the  other  paragraphs  as 
requiring  ihdepepdent  investigation  of  facts 
which  the  specifications  furnished  by  the 
government  aa  a  basis  of  the  contract  left 
in  no  doubt.  If  the  government  wished  to 
leave  the  matter  open  to  the  independent 
investigation  of  the  claimants,  it  might 
easily  have  omitted  the  specification  as  to 
the  character  of  the  filling  back  of  the  dam. 
In  its  positive  assertion  of  tha  nature  of 
this  much  of  the  work  it  made  a  representa- 
tion upon  which  the  claimants  had  a  right 
to  rely  without  an  investigation  to  prove  its 
falsity.  See  United  States  v.  UUh,  N.  &  C. 
Stage  Co.  199  U.  S.  414,  424,  60  L.  «d.  202, 
255,  26  Sup.  Ct.  Rep.  flfl. 

It  follows  that  the  judgment  of  the  Court 
of  Claims  must  be  reversed  and  the  caae 
remanded  to  that  court  with  directions  to 
enter  judgment  for  the  claimants  for  the 
damages  incurred  because  of  the  different 
character  of  materisl  found  behind  the  dsm 
than  that  described  in  the  specifications. 

Reversed. 


C.  B.  ROBINSON. 
{See  S.  C.  Beporter'a  ed.  173-1B2.) 


1.  A  decree  of  a  ststo  court  denying  to 
the  defendant  the  benefit  of  a  Federal  stat- 
ute compliance  with  which  was  set  up  in 
the  answer  and  supported  bv  testimony  tend- 
ing to  show  the  truth  of  the  allegations 
thereof  is  sn  adverse  ruling  on  the  Federal 
right  which,  under  the  Judicial  Code,  g  237 
(36  Stat,  at  L.  1156,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.   1911,  p.  227),  warrants  bring- 

NoTE. — On  the  general  subject  of  writs 
error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v.  Hun- 
ter, 4  L.  ed.  U.  B.  97;  Hsmblin  v.  Western 
Land  Co.  .37  L.  ed.  U.  S.  867 ;  Re  Bucbaoan, 
30  L.  ed.  U.  S.  884;  and  Kipley  v.  lUiooia, 
42  L.  ed.  U.  S.  eOS. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  ot  er- 
ror to  those  courts — see  note  to  Apex 
Transp.  Co.  t.  Qarbade,  82  L.KJL.  613. 

On  how  and  when  questimia  must  be 
raised  and  decided  in  ft  •tata  Mvrt  ia  order 
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Court  bj  vrit 

[For  other  caH,„, „>. 

204U.   Id    DlseiC   Sup.  Ct. 
Conuuerce  —  eiclnslTcnesB  of  Federsl 

regnlBtlon  —  carrier's  liability. 

2.  The  exclusive  rule  on  the  subject  of 
the  li&bilit;  ot  »  railway  carrier  under  coq- 
tractB  for  interstate  shipment  Is  furnlBhed 
bf  tbe  Csrmact  amentTment  of  June  29, 
1906  (34  SUt.  Kt  L.  1184,  chap.  3G9I,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1288),  §  7,  to 
tbe  interstate  commerce  act  of  February  4, 
1887  (24  SUt.  at  L.  37B,  chap.  104.  U.  S. 
Comp.  SUt.  leol,  p.  3164),  g  20,  under 
which  a  carrier  receiving  property  for  inter- 
■Ute  transportation  is  made  liable  for  any 
lou,  dama{^  or  injury  to  such  property 
caused  by  it  or  any  connecting  carrier  to 
which  the  property  may  be  delivered. 
[ITor  otber  cases,  see  Commerce,  I.  e.  In  Dl- 

Keat  Sop.  Ct.  1808.1 
Carriers  —  limiting  llablllCr  to  agreed 

value  —  pabllshed     UrlBs  —  special 

act   for   an    interstate 


.  .  er's  liability  to  an  agreed 
have  no  binding  force  where  the  carrier's 
published  tariffs  on  file  with  the  Interstate 
Commerce  Commission  graduate  the  rates 
according  to  declared  value  and  limit  the 
carrier's  liability  accordingly,  since  the 
shipper  as  well  as  the  carrier  is  bound  to 
take  notice  of  the  filed  tariff  rates,  and  so 
long  as  they  remain  operative  they  are  con- 
clusive as  to  the  rights  of  the  parties  in 
the  absence  of  facts  or  circumstances  show- 


ir. 


IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Lincoln  County,  in  that  sUtc, 
against  a  carrier  (or  the  entire  damage  to 
on  interstate  shipment,  contrary  to  the  car- 
rier's published  rates  on  file  with  the  Inter- 
sUte  Commerce  Commission.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  3S  Okla.  435,  120 
Fac.  20. 

The  facts  are  sUted  In  the  opinion. 


Hr.  S.  T.  Bledsoe  argued  the  caoae^ 
and,  with  Messrs.  J.  R.  Cottingham  and 
George  U.  Oreen,  filed  a  brief  for  plaintiff  i» 

This  case  presents  to  this  court  tor  !•• 
view  a  well  defined  and  vital  Federal  qtu*- 

Mackay  v.  Dillon,  4  How.  421-447,  11  L, 
ed.  1038-1050;  Dower  v.  Richards,  ISl  U. 
S.  058,  SOT,  38  L.  ed,  305,  308,  14  Sup.  Ct 
Hep.  432,  17  Mor.  Hin.  Rep.  704;  Btanlej 
v.  Schwslby,  162  U.  S.  2GS,  274,  277,  27B,  40 
L.  ed.  960,  966-988,  16  Sup.  Ct  Rep.  754; 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  20S 
U.  S.  1,  51  L.  ed,  681,  27  Sup,  Ct,  Rep.  407; 
Kansas  City  Southern  R.  Co.  v.  C.  H.  Alben 
Commission  Co.  223  U.  S.  673-591,  66  L. 
ed,  556-565,  32  Sup.  Ct.  Rep.  316;  Chicago 
A,  A.  R.  Co.  T.  Eirby,  225  U.  S.  166,  6S 
L.  ed.  1033,  32  Sup.  Ct.  Rep.  648,  Ann.  Caa. 
lgi4A,  501;  Adams  Exp.  Co.  v.  Croninger, 
226  U.  8.  491-499,  67  L,  ed.  314-317,  44 
L.R.A,(N,S,)  257,  33  Sup.  Ct.  Rep.  148; 
Chicago,  B.  4  Q.  R.  Co.  v.  Miller,  228  U.  a 
513,  57  L.  ed.  323,  33  Sup.  Ct.  Rep.  15S; 
Chicago,  St.  P.  M.  t  O.  R.  Co.  v.  Latta, 
226  U,  S.  519,  57  L.  ed.  328,  33  Sup.  Ct. 
Hep,  156;  Southern  P.  Co.  v.  Rcliuyler,  227 
U.  S.  601,  611,  67  L.  ed.  662,  669,  43  L.R.A. 
(N.S.)  901,  33  Sup.  Ct,  Hep,  277;  Kansaa 
City  Southern  R,  Co,  v.  Carl,  227  U.  S.  63», 
57  L.  ed.  683,  33  Sup.  Ct.  Rep.  391;  Uis- 
souri,  K.  k  T.  R.  Co,  v.  Harriman,  227  O. 
S.  657,  67  L.  ed.  600,  33  Sup.  Ct.  Rep.  397; 
Railroad  Commission  v.  Texas  &  P.  R.  Co. 
229  U.  S.  336,  57  L.  ed.  1215,  33  Sup.  Ct. 
Rep.  837;  Wells,  F.  k  Co.  v.  Neiman-Mar- 
cus  Co.  227  U.  S.  469,  474-478,  57  L. 
ed.  600,  002,  603,  33  Sup.  Ct.  Hep.  £67; 
Csu  V.  Teras  4  P.  R.  Co.  104  U.  S.  427,  48 
L.  ed.  1053,  24  Sup.  Ct.  Hep.  663,  10  Am. 
Neg.   Rep,   669. 

The  limited -liability  contract  executed  by 
tbe  plaintiff  and  the  rate  paid  were  botli 
pursuant  to  and  in  accordance  with  the 
published  Uriff  of  the  defendant,  of  the 
terms  of  which  the  plaintiff  was  and  is 
charged  with  knowledge. 

Texas  4  P.  R-  Co.  v.  Mugg,  202  U.  8.  242, 
60  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  Chi- 
cago *  A.  R.  Co.  V.  Kirby,  225  U.  S.  155, 
160,  56  L.  ed.  1033,  32  Sup.  Ct.  Rep.  048, 
Ann.  Cas.  1914A,  501 ;  Kansas  City  South- 


to  make  a  ease  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  SUtes — sec 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

On  Carmack  amendment  as  affecting  state 
Twulations  as  to  stipulations  limiting  lia- 
biuty  of  common  carrier  for  loss  or  dam- 
age to  goods — see  note  to  Adams  Gxp.  Co. 
y.  Croninger,  44  L.R.A.(N.S.l   257. 

On  validity  of  stipulation  limiting  car- 
rler's  liability  to  a^'ced  valuation  aa  af- 
•0* 


On  the  construction  of  the  Hepburn  act 
generallv— see  note  to  Galveston,  H.  A  B. 
A.  R.  Co.  v.  Wallace,  68  I.,  ed.  U.  S.  516. 

On  contracU  fixing  rates  other  than  those 
established  in  accordance  with  the  inUr- 
etate  commerce  act — see  note  to  Atchison, 
T.  k  8.  F.  R.  Co.  v.  Bell,  3S  L.R.A.(NAJ 
351. 
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cm  R.  Co.  V.  Carl,  227  U.  S.  639,  042,  57 
L.  ed.  083,  6S4,  33  Snp.  Ct.  Rep.  391;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Mill«T,  226  U.  B. 
£13,  67  L.  ed.  323,  33  Bup.  Ct.  Rep.  163; 
ChicAgo,  St.  P.  M.  t  O.  R.  Co.  t.  Latta, 
226  U.  S.  510,  67  L.  ed.  328,  33  Sup.  Ct. 
Rep.  15S;  Wells,  F.  &  Co.  t.  Neimko-Mmr- 
«(U  Co.  227  U.  8,  469,  67  L.  ed.  000,  33 
Sup.  Ct.  Rep.  267;  Miuouri,  K.  A.  T.  R.  Co. 
w.  Harriman,  227  U.  S.  S5T,  67  -L.  ed.  690, 
33  Sup.  Ct.  Rep.  397. 

Nothing  sliort  of  an  absolute  miBconcep- 
tion  of  the  legal  rights  of  the  parties  under 
the  act  to  regulate  commerce,  and  of  the  ef- 
fect of  the  printed  tariffs,  and  a  limited- 
liabilitj  contract  executed  pursuant  there- 
to, could  have  led  the  court  to  the  conclu- 
«iOD  that  this  contract,  based  upon  and  made 
in  accordance  with  such  tariff,  and  fairly 
and  freel]'  executed,  was  not  binding  upon 
the  parties  thereto. 

Missouri,  K.  ft  T.  R.  Co.  v.  Harriman, 
■227  U.  S.  057.  672,  57  L.  ed.  690,  608,  33 
Sup.  Ct.  Rep.  3ST;  Adams  Exp.  Co,  v.  Cron- 
inger,  226  U.  S.  491,  67  L.  ed.  314,  44 
L.B.A.[N.S.l  257,  33  Sup.  Ct.  Rep.  148; 
Chicago.  B.  k  Q.  R.  Co.  v.  Miller.  226  U. 
8.  613,  67  L.  ed.  323,  33  Sup.  Ct.  Rep.  153; 
Chicago,  St.  P.  M.  ft  O.  R,  Co.  v.  lAtta, 
226  U.  S.  519,  67  L.  ed.  328,  33  Sup.  Ct. 
Hep.  155;  Wells  F.  ft  Co.  v.  Neiman-Mar- 
ens  Co.  227  U.  S.  469,  57  L.  ed.  000,  33 
Sup.  Ct.  Rep.  267;  Kansas  City  Southern 
R  Co.  V.  Carl,  227  U.  8.  639,  67  L.  ed. 
683,  33  Sup.  Ct.  Rep.  391. 

A  shipper  is  charged  with  notice  of  the 
rate  applicable,  and  an  actual  want  of 
knowledge  is  no  excuse,  and  the  effect  of 
-such  rate  Is  not  lost,  although  not  actually 
published  in  the  station. 

Tejas  ft  P.  R.  Co.  v.  Mugg,  202  U.  8.  242, 
60  L.  ed.  1011,  23  Sup.  Ct.  Rep.  628;  Chi- 
■cago  ft  A.  R.  Co.  V.  KIrby,  225  U.  8.  155, 
160.  S6  L.  ed.  1033,  32  Sup.  Ct.  Rep.  B48, 
Ann.  Cas.  I914A,  601;  Kansas  City  South- 
ern R.  Co.  T.  Carl.  227  U.  8.  639,  652,  57 
L.  ed.  683.  68S.  33  Sup.  Ct.  Rep.  391. 

Mr.  Jotin  B.  Dnlsh  argued  the  cause, 
and  McBsrs.  H.  H.  Smith  and  J.  W.  Seller 
filed  a  brief  tor  defendant  in  error: 

The  (indings  of  the  supreme  court  of 
Oklahoma  became  a  question  of  law  to  this 
court,  and  are  not  reviewable. 

Hilton  V.  Dickinson,  108  U.  8.  16S,  27 
I,,  ed.  688,  2  Sup.  Ct.  Rep.  424;  United 
States  V.  Burchard,  125  U.  S.  178,  31  L.  ed. 
663,  8  Sup.  Ct.  Rep.  S32;  Waters-Pierce  Oil 
Co.  V.  Texas.  212  U.  S.  07,  63  h.  ed.  424, 
-29  Sup.  Ct.  Rep.  220;  Chrisman  t.  Miller, 
IBT  U.  S.  316,  49  L.  ed.  77Z,  25  Sup.  Ct. 
Bep.  4S8. 

The  Supreme  Court  of  the  United  Btate*. 
irill  not  take  jariadleUon  of  a  cue  decided 
«•  L.  ed. 


cm  a  tbeoiy  not  necessary  to  determine  a 
Federal  question. 

Williams  v.  Bruffy,  102  U.  8.  248,  26  L. 
ed.  135;  Atlantic  Coast  Line  R.  Co.  t.  River- 
side Mills,  219  U.  8.  186,  66  L.  ed.  167,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164;  Ham- 
mond V.  Whittredge,  204  U.  B.  647,  61  L. 
ed.  611,  27  Sup.  Ct.  Rep.  396;  Rogers  v. 
Jones,  214  U.  S.  204,  53  L.  ed.  969,  20 
Sup.  Ct.  Rep.  635;  Leathe  v.  Thomas,  207 
U.  8.  93,  62  L.  ed.  118,  28  Sup.  Ct.  Rep. 
30;  California  Powder  Works  v.  Davis,  161 
U.  S.  393,  38  L.  ed.  207,  14  Sup.  Ct.  Rep. 
350;  Gaar,  S.  ft  Co.  v.  Shannon,  223  U.  S. 
408.  66  L.  ed.  510,  32  Sup.  Ct.  Rep.  236; 
Lawler  v.  Walker,  14  How.  149,  14  L.  ed. 
364;  The  Victory,  0  Wall.  382,  18  L.  ed. 
848;  Bachtel  t.  Wilson,  204  U.  8.  36,  51 
L.  ed.  367,  27  Sup.  Ct.  Rep.  243;  Conde  v. 
¥ork,  168  U.  S.  642.  42  L.  ed.  611,  18  Sup. 
Ct  Rep.  234;  Williams  v.  Oliver.  12  How. 
126,  13  L.  ed.  921;  Harrison  v.  Morton,  171 
U,  8.  33,  43  L.  ed.  63,  18  Sup.  Ct.  Rep.  742; 
Klinger  v.  Miaaouri,  13  Wall.  267,  20  L. 
ed.  636;  Chicago,  B.  ft  Q.  R.  Co.  v.  Illinois, 
200  U.  B.  661,  60  L.  ed.  696,  26  Sup.  CL 
Rep.  341,  4  Ann.  Cas.  1176;  Case  Mfg.  Co. 
V.  Boxman,  138  U.  S.  431,  34  L.  ed.  1019,  11 
Sup.  Ct.  Rep.  360. 

Matters  of  practice  in  inferior  court*  do 
not  constitute  subject*  upon  which  error 
can  be  assigned  in  the  appellate  court*. 

Eamahaw  v.  United  States,  146  U.  S. 
SO,  36  L.  ed.  887,  13  Sup.  Ct.  Rep.  14; 
Paraona  v.  Bedford,  3  Pet.  433,  7  L.  ed. 
732;  Case  Mfg.  Co.  v.  Soxman,  138  U.  8. 
431,  34  L.  ed.  1019,  II  Bup.  Ct.  Rep.  360; 
The  Francis  Wright.  105  U.  B.  381,  26  I,, 
ed.  1100;  Merced  Min.  Co.  v.  Boggs,  3  Wall. 
304.  18  L.  ed.  245;  Spies  v.  Illinois.  123  U. 
8.  171, 31  L.  ed.  87,  8  Sup.  Ct.  Rep.  21,  22. 

The  interstate  commerce  act  does  not  con- 
template either  a  written  or  an  oral  con- 
tract, and  neither  has  been  legislated  about 
by  Congress,  and  until  Congress  exercises 
authority  over  these  contracta,  they  will  be 
regulated  by  the  law  of  the  place  where 
they  are  made.  An  oral  contract  la  valid 
in  Missouri,  in  reference  to  an  interstate 
shipment,  so  long  as  iU  term*  do  not  con- 
travene the  provision*  of  the  act. 

Texas  ft  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  ed.  653,  27  Sup. 
Ct  Rep.  350,  9  Ann.  Cas.  1075;  Merchanta' 
Cotton  Pre**  ft  Storage  Co.  t.  Insurance 
Co.  of  N.  A.  IGI  U.  S.  368,  3B  L.  ed.  106, 
4  Inters.  Com.  Rep.  499,  14  6np.  Ct.  Rep. 
367. 

The  cases  cited  by  counsel  for  plaintiff 
in  error  are  not  applicable,  because,  In 
all  of  the  casta  cited,  the  question  pre- 
sented was  that  the  shipment  moved  upon 
the  written  contract,  but  there  was  no  bona 
flde  valuation. 
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Mr.  Juatice  Dky  delivered  the  opinion  of   ateer,  $60.    Each  cow,  t30.    Eftch  cftlf,  (10. 

the  court:  Each  bog,  110.     Each  Bheep  or  goat,  fS. 

n*  defendant  in  error,   plaintiff  below,        "(B)   Where  the  declared  value  exeueda 

and  herein  m  dealgnated,  brought  suit   in  the  above,  an  addition  of  25  per  cent  will 

the  district  court  of  Lincoln  countj,  Olda-  be  added  to  the  raU  for  each  100  par  cent 

homa,  to  recover  for  damagea  to  a  race  or  fractional  part  thereof  of  additional  de- 

hajme,  the  property  of  the  plaintiff,  which  clared  valuation  per  head.    Animals  excocd- 

waa  shipped  with  [177]  other  race  horsM  ing  in  value  BOO  per  head  will  be  taken  oa\y 

from  Kansas  City,  Missouri,  to  Lawrence,  by  special  arrangement. 
Kansas.    Upon  verdict  in  favor  of  the  plain-        "(C)   Table     of     rates     named    will     be 

tUf,    Judgment    was    entered     accordingly,  charged  on   shipments  of   live  stock  made 

which  waa  afOrmed  by  the  supreme  court  of  with   limitation   of   company's   liability   at 

Oklahoma  (S6  Okla.  43S,  12B  Poc.  20).  common  law,  and  under  this  status  ship- 

'Ihs  plaintiff  alleged  that  the  contract  of  peri  will  have  the  choice  of  executing  or 
eotoaiguinent  waa  a  verbal  one,  made  by  call-  accepting  contracts  for  shipments  of  live 
lug  up  the  agent  of  the  railway  company  at  'totk  witli  or  without  limitation  of  liability 
Kansas  City  by  telephone  on  the  day  the  •"«'  »**«•  accordingly;" 
shipment  was  made,  advising  him  that  the  «■">  >>l%ed  that  the  shipper  obtained  the 
plaintiff  had  race  horses  which  he  desired  benefit  of  the  reduced  rate  applicable  to  the 
to  ship  to  Lawrence  in  time  for  the  races  '»!««  flted  in  the  written  contract  govern, 
naxt  day;  that  he  was  Informed  by  the  '"8  ^^^  shipment  of  horses;  that  the  sliip. 
agent  that  such  shipment  could  be  made,  1°™^  "'■*  ""ide  under  the  Uriffs  so  filed 
and  that  if  the  horses  could  be  loaded  be-  "'**>  t*"*  InterjUte  Commerce  Commission, 
tween  4  and  6  o'clock  of  that  afternoon  they  ■"'*  *■'■'  ""=  ■■»*«■  ■■^  liability  of  the  com. 
would  be  carried  by  the  fast  freight  known  P^J  "er*  governed  by  the  act  of  Congress. 
as  the  "Red  Ball,"  making  no  stops  for  lo-  The  plaintiff  contended  that  the  complete 
cal  freight,  and  reaching  Lawrence  about  contract  was  made  in  the  oral  arrangement 
12  o'clock  that  night;  that  it  was  agreed  """thout  reference  to  or  mention  of  any  par- 
between  them  that  the  shipment  should  be  t'cular  rate  or  the  value  of  the  stock  other 
made  by  that  trainj  that  the  plaintiff  was  "'*■'  '^1'"'  '^  ""■  •  '"**  horse.  Taking  the 
instructed  where  to  bring  the  horses,  and  ™<»''  favorable  view  of  the  testimony  for 
informed  that  a  car  would  be  piseed  to  re-  *^^  plaintiff,  it  tended  to  show  that  afUr 
celve  them;  and  that  the  horses  were  taken  ****  '^^'^  '•■^  started  from  the  place  of  load- 
to  the  place  designated  by  the  agent,  loaded  '"B.  "n  "gent  of  the  company  presented  t» 
into  a  car  between  6  and  6  o'clock  in  the  *'"'  P'eintiff  a  printed  contract  made  in  con- 
afternoon,  the  car  being  closed  and  labeled  '"'■'"'ty  to  the  schedules  filed  with  the  In- 
"Hed  Ball,"  meaning  that  it  should  go  with  tenUte  Commerce  Comraission,  but  with- 
the  "Red  Ball"  train  on  that  evening.  The  *""'  calling  bis  atUntion  to  its  provisions, 
CM  wss  not  Uken  out  that  night,  and  there  without  [179]  informing  him  of  its  con- 
was  testimony  tending  to  show  that  it  was  **"*•-  ""*  without  procuring  his  assent  la 
switched  about  in  the  yard  and  on  the  next  *•>*  **""'  therein  sUted,  although  he  ad- 
morning  was  started  with  local  freight  to  ""itted  executing  the  contract. 
Lawrvnce,  arriving  there  about  2  o'clock  The  trial  court  charged  the  jury  over  the 
next  day,  too  late  tor  the  races.  And  there  exception  of  the  railway  company  that  if 
was  evidence  that  the  horse  of  the  plaintiff  *^'7  ^i""*  that  at  the  time  of  the  ship- 
had  been  badly  injured  through  the  negli-  ">«"'  t*"*  contract  was  entered  into  by  the 
genee  of  the  defendant.  plaintiff  and   the  defendant,   and   that   the 

By  an  amended  answer  the  railway  com-  plaintiff  represented  to  the  defendant  tbat 
pany  set  up  the  fact  that  the  shipment  was  the  horse  did  not  exceed  (100  in  value, 
in  interstate  commerce,  and  the  filing  and  and  that  the  defendant  relied  upon  the  rep- 
approval  by  the  Interstate  Commerce  Com.  resentation,  and  gave  a  rate  less  than  the 
miaston  of  certain  tariff  rates  duly  posted,  regular  one  for  that  class  of  shipment,  and 
aa  required  by  the  act,  wherein  it  was  pro-  was  misled  by  such  misrepresentation,  and 
Tided;  induced  to  &x  a  lower  rate  than  the  rt^u- 

"(A)   Rates  named  in  g  2  apply  on  ship-  lar  one,   and   if   they   found   the   defendant 

mAts  [178]  of  ordinary  live  stock,  where  guilty  of  negligence,  they   were  limited  in 

ccmtraeta  are  executed  by  shippers  on  blanks  their    findings    to   the    sum    of   flOO;    but 

famish»f  by  these  companies,  and  are  based  tlist  it  they  found  that  the  representation 

on  the  declared  valuation  by  the  shipper  at  was  not  made  by  tlie  plaintiff,  but  waa  arbi- 

tima  contract  is  signed,  not  to  exceed  the  trarily    inserted   by   defendant,   or   printed 

fallowing:  in  its  contract  when  signed,  then  the  plain- 

"Eoch  horse  or  pony  (gelding,  mare,  atal:  tiff  was  not  bound  by  the  limitation,  and 

lion ) ,  mule  or  Jack,  flOO.    Each  ox,  bull,  or  tbey  should  find  his  actual  damagea.    Tho 

„,„„,.,Goop-"'-'- 
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jur7  rendered  »  verdict  ia  Iatoi  at   the  S.  490,  ante,  HVI,  34  Sup.  Ct.  Eep.  3B3; 

plaintiff  for  91,600.  Great  Northsni  R.  Co.  f.  O'Connor,  232  V. 

Upon  writ  of  error  to  the  rapreme  court  8.  608,  anto,  703,  34  Sup.  Ct.  Eep.  380.    We 

of  OklahoQui  tbkt  court  affirmed  the  judg-  regard  tbeM  caaea  as  aettling  the  propoai- 

ment  rendered   in  the  dlitrict  court  and  tiou  that  the  ihipper  as  well  aa  the  carrier 

held:  ia  bound  to  take  notice  of  the  flled   tariff 

"Wuere  a  shipment  of  tiTO  stock  la  made  rates,  and  that  so  long  as  they  remain  oper- 

under  a  verbal  contract,  and  where  every  ative  they  are  conclusive  as  to  the  rigUta 

move  made,  every  step  taken  toward  a  ship-  of  the  partiei,   in  the  ebaence   of   facts  or 

ment,  up  to  and  including  a  complete  con-  circumataucea  ahowing   an   attempt   at   re- 

signment  and  surrender  of  control   by  the  bating  or  false  billing.    Great  Northern  B. 

shipper,  the  starting  in  transit  of  the  ship-  Co.  v.  O'Connor,  supra.    To  give  to  the  oral 

ment,  and   the  aaaumption  of  liability  for  agreement  upon  which  the  suit  was  brought, 

negligence  by  the  carrier,  is  all  under  and  the  prevailing  [181]  effect  allowed  in  this 

pursuant  to  such  parol  agreement,  and  after  case  by  the  charge  in  the  trial  court,  affirmed 

this  a  printed  shipping  contract  is  presented  by  the  Judgment  of  the  supreme  court  of  the 

to  the  shipper  to  sign,  he  has  the  right  to  stat«,  would  be  to  allow  a  special  contract  to 

assume  that  it  embodies  the  terms  of  the  have  binding  force  and  effect  though  made  in 

verbal  agreement,  and  the  carrier  will  not  violation  of  the  flled  achedulea  which  were 

be  permitted  to  e«eape  liabilities  accruing  to  be  equally  observed  by  the  shipper  and 

to  the  shipper  unQcr  the  verbal  agreement  carrier.    If  oral  agreements  of  this  character 

by  reason  of  certain  provisions  in  the  writ-  can  be  sustained,  then  the  door  is  open  to 

ten  contract  at  variance  with  the  parol  con-  all  manner  of  special  contracts,  departing 

tract,  [180]   unless  the  shipper's  attention  from  the  schedules  and  rates  flled  with  the 

has  been  called  to  such  provisions  and  fair  Commission.    Kansas  City  Southern  R.  Co. 

opportunity  given  him  to  assent  to  same."  v.  Carl,  227  U.  S.  BG2,  57  L.  ed.  S88,  33 

It  is  thus  seen  that  the  defendant  spe-  Bup.  Ct.  Rep.  391.  To  maintain  the  an- 
cially  set  up  a  defense  under  the  interstate  premacy  of  such  oral  agreementB  would  de- 
commerce  act,  a  Federal  statute,  which,  if  feat  the  primary  purposes  of  the  interstate 
denied  to  him,  was  an  adverse  ruling  of  commerce  act,  so  often  affirmed  in  the  deei- 
Federal  right  which  would  warrant  the  gions  of  this  court,  which  are  to  require 
bringing  of  the  case  to  this  court  from  the  ^qual  treatment  of  all  shippers  and  the 
highest  court  of  a  state  under  former  S  70B  charging  of  but  one  rate  to  all,  and  that 
^T,  o  R""'^  Statutes  of  the  United  SUtea  ^he  one-filed  as  required  by  the  act 
(U  S.Comp.  SUt^lOOI  p  675).  now  g  237  The  supreme  ^rt  of  2e  sUU  In  this 
of  the  Judicial  Code  [36  Stat,  at  L.  1168,  ■■  j  ^i.  ■  .  .,  .  .u  *  ■  . 
chap.  231.  U.  S.  Comp:  Stat.  Supp.  1011.  p!  «"«»ffirmed  the  instruction  of  the  trial 
227].  It  is  apparent  from  the  forego\Jg  ?»"rt  upon  wh.eh  the  case  was  given  to  the 
statement  that  the  Federal  question  now  J"'?-  ""^  ''^'<*  *'^*  **"'  *""*'  '=""*"<^  *" 
presented  involves  the  ruling  of  the  sUU  binding  unless  it  was  afBnnativety  shown 
court  denying  to  the  carrier  the  benefit  of  *>"»  *''«  written  agreement,  based  upon  the 
the  interstate  commerce  act,  a  compliance  B^\ed  schedules,  was  brought  to  the  knowl- 
with  which  was  set  up  in  the  amended  an-  edge  of  the  shipper,  and  its  terms  assented 
swor  and  supported  by  testimony  tending  to  by  him.  This  ruling  ignored  the  terms 
to  show  the  truth  of  the  allegations  there-  ol  shipment  set  forth  in  the  schedules  and 
of.  permitted  recovery  upon  the  contract  made 

That  the  effect  of  the  Carmack  amend-  in  violation  thereof  in  a  case  where  there 

ment  to  the  Hepburn  act  (9  20,  act  of  June  was   no  proof  that  there  was   an   atUmpt 

29,   IBOG,  34   Stat,   at  L.   684,  chap.   3001,  to  violate  the  published  rates  by  a  fraudu- 

U.  S.  Comp.  Stat.  Supp.  1911,  p.  1288)  was  tent  agreement   showing   rebating   or   false 

to  give  to  the  Federal  jurisdiction  control  billing    of    the    property,    and    no    circum- 

over  interstate  commerce,  and  to  make  su-  stances  which  would  take  the  case  out  of 

preme  the  Federal  legislation  regulating  lia-  the  rulings  heretofore  made  by   this  court 

bility  for  property  transported  by  common  as  to  the  binding  effect  of  such  filed  sched- 

carriers   in   interstate   commerce,   has   been  ules   and  the  duty  of  the  shipper  to  take 

so  recently  and  repeatedly  decided   in  this  notice  of  the  terms  of  such  rates,  and  the 

court  as  to  require  now  little  more  than  a  obligation  to  be  bound  thereby,  in  the  ab- 

referencc  to  some  of  the  cases.    Kansas  City  sence  of  the  exceptional  circumsUnces  to 

Southern  R.  Co.  v.  Carl,  227  U,  8.  639,  67  which  we  have  referred. 

L.  ed.  683,  33  Sup.  Ct.  Rep.  39] )  Missouri,  I  It  followa  that  the  ruling  of  the  state 

K.  t  T.  R.  Co.  V.  Harriman  Bros.  227  U.  S.  court,  affirmed   In  the  Supreme  Court,  dt- 

8S7,  57  L.  ed.  690,  33  Sup.  Ct.  Rep.  307;  Chi>  prived  the  plaintiff  In  arror  of  rights  se- 

cago,  R:  I.  t  P.  R.  Co.  V.  Cramer,  232  U. '  cured  by  the  Federal  sUtuts^  when  prtqp- 

"^■*<'-  ,  ,h,Googlc  ••• 
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erij   [18S]   coiutrued,  which   were  set   up 
and  elAimod  in  the  state  court. 

Judgment  reversed  sad  cue  remanded  for 
furtber  proceeding*  not  incouBiatent  with 
thl*  opinion. 

Mr.  Jiutie*  Pltae;  diasenta. 


(8m  a  C.  Reporter's  ed.  182,  183.) 


IN  ERROR  to  the  Supreme  Court  of  the 
State  ol  OkUboma  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dia- 
trtet  Court  of  Lincoln  County,  in  that  state, 
against  a  carrier  for  the  entire  daiiinge  la 
an  interatate  shipment,  contrary  to  the  car- 
rier's published  rates  on  file  witb  the  Inter- 
state Commerce  Cosimiasion.  Reversed  and 
remanded  for  further  proceedings. 

See  same  ease  below,  3G  Okla.  433,  120 
Pac.  24. 

The  facts  are  stated  in  the  opinion. 

Hr.  S.  T.  Bledsoe  argued  the  cause,  and, 
with  Messrs.  J.  R.  Cottingham  and  George 
H.  Qreen,  filed  a  brief  for  plaintiff  in  »ror. 

Mr.  John  B.  Daleli  argued  the  cause, 
and  Messrs.  H.  H.  Smith  and  J.  W.  Beller 
filed  a  brief  for  defendants  in  error. 

For  contentions  of  counsel,  see  their  briefs 
U  reported  in  Atchison,  T.  k  S.  F.  R.  Co. 
V.  Robinson,  ante,  901. 

Hr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  brought  suit  in 
the  district  court  of  Lincoln  county,  Okla- 
homa, against  the  plaintiff  in  error,  for 
damages,  alleging  that  they  were  the  owntrs 
of  a  certain  race  horse  which  hod  been 
■hipped  by  [183]  them  over  the  railroad  of 
the  plaintiff  In  error  from  Kansas  City, 
Hissoari,  to  Lawrence,  Kansas,  and  which 
had  been  injured  in  transit.  There  was  a 
fordict  and  judgment  for  the  dtfendanta  in 
error,  which  was  affirmed  by  the  supreme 
-  '^■■'■homa  (SO  Okla.  433,  129  Pac. 


It  appears  that  the  horse,  for  tha  Iqjnij 

to  which  this  suit  was  brought;  was  a  part 
of  the  shipment  under  which  the  horae  im 
the  previous  case  ol  Atchison,  T.  A  S.  F. 
R.  Co.  r.  P.obinHon,  just  decided  [233  U.  8. 
173,  ante,  901,  34  Sup.  Ct.  itep.  566],  was 
carried  aa  therein  stated,  and  that  the  facta 
relating  to  the  iliipment  and  cause  of  injury 
set  forth  in  the  present  case  are  tlie  same 
as  tbose  in  the  Robinson  Case.  The  su- 
preme court  of  Oklahoma,  after  noticing  the 
fact  that,  except  aa  to  the  value  of  the 
animals,  the  e^ftent  of  their  injuries  and  the 
resulting  damages,  the  two  cases  were  iden- 
tical in  every  material  feature,  followed 
the  Robinson  Case. 

The  present  case,  therefore,  is  controlled 
by  the  decision  in  the  Robinson  Case,  and 
from  what  we  have  there  said  it  follows  that 
the  judgment   here  under   review   must  be 

Judgment  reversed  and  case  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Mr.  Juatice  Pltner  dissents. 


tl84]  ANNIE  MYERS,  Petitioner, 
PITTSBURGH  COAL  COMPANY. 
(See  8.  C.  Reporter's  ed.  1S4-195.) 

Trial  by  Jnry  ^  Infrineenient  ot  right 

—  directing    Jndgnirnt    iion    obsUnt« 

Teredlcto. 

1.  A  Federal  circuit  court  of  appeals  cbd- 
3t,  consistently  with  the  right  to  trial  by 
jury  guaranteed  bjr  the  Federal  Constitu- 
reverse  the  judgment  below,  entered 
I  verdict  in  favor  of  plaintiff,  on  the 
ground  that,  upon  the  facts  sliown,  such 
plaintiff  had  not  made  out  the  right  to  re- 
cover, without  directing  a  new  trial,  and 
witboiit  sending  the  cuee  back  to  the  court 
helow  for  that  purpose. 
[For  other  cases,   see  Jutt,   I.  d.   In   Dlcest 

Bnp.  q.  IWS.] 

Note. — On  the  right  to  judgment  non 
obttanle  tieredieto  bwause  of  the  failure  ot 
proof— see  note  to  Kirk  v.  Salt  Lake  City, 
12  L.R.A.(N.S.)   1021. 

As  to  constitutional  power  ot  on  appel- 
late court  upon  reversing  a  judgment  for 
plaintiff,  entered  upon  the  verdict  of  a  jury, 
to  direct  judgment  for  defendant  without 
remanding  case  for  a  new  trial — see  note 
to  Gunn  v.  Union  R.  Co.  2  L.R.A.(N.S.) 
302. 

Generally,   on   the   right   to  jury   trial — 

e  notes  to  Supreme  Justices   v.   Murray, 

19  L.  ed.  U.  S.  0S8:  Kilenbecker  v.  District 

13  L.  ed.  U.  S.  BOl ;  Gulf,  C.  A  S.  P.  R. 

Co.   v.   Shane,    39   L.   ed.   U.   S.   T2T;    and 

Perego  v.  Dodge,  41  L.  ed.  U.  S.  113. 

ass  D.  a. 
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Appeal^  review  of  verdict. 

E.  A  verdict  in  favor  of  plaintiff  in  an 
action  for  death  should  not  be  set  aside  b; 
«n  appellate  court  for  the  lack  of  evidence 
to  support  it  unleas  the  testimony  was  such 
that  no  recovery  could  be  had  upon  the 
facts  shown  in  any  view  which  can  properl; 
te  Uken  of  thi 
(For  other  cisei 

I,  2,  in   Digs 
Appeal  —  reversible  error  —  refasal  of 

requested  Instruction. 

3.  The  Tcfueal  to  give  a  requested  lu- 
fltnictioQ  that  a  coal  company's  electrical 
hauling  svstem  was  ia  charge  of  a  mioe 
foreman  for  whose  negligence  toward  an- 
other employee  the  company  would  not  be 
responsible  is  not  error  where  the  court 
aubmitted  to  the  jury  the  question  arising 
on  the  evidence  whether  the  coal  company 
had  intrusted  such  electrical  system  to  the 
mine  foreman  or  to  an  electrical  engineer 
not  accountable  to  such  mine  foreman,  dis- 
tinctly telling  them  that  if  the  mine  fore- 
man  was  in  charge  in  this  respect  the  com- 

Ciany  could  not  be  held  responsible,  but  that 
t  would  be  responsible  lor  the  negligent 
operation  of  the  electric  hauling  system  if 
U  was  excluded  from  the  control  of  the 
mine  (oreinan. 
(For  otber  caneH,  see  Appeal  and  Error,  BlIT- 

6141,    In    Dlgeat    Sup.    C[.    1D08.1 
Appeal  —  reversible  error  —  refusal  of 
requested   Itistructlon. 

4.  Failure  to  give  an  instruction  re- 
<|ue«ted  by  the  defendant  is  not  reversible 
error,  whiTe,  it  given,  such  instruction 
would  only  have  served  possibly  to  confuse 
the  jury  upon  a  point  immaterial  to  the 
plaintifTs  recovery,  in  view  of  the  manner 
in  which  the  case  was  submitted  to  the  jury. 
(For  other  rnneii.  see  Appeal  nnd  Error,  E12T- 

G141.   in    Dlgeat   Sup.    Ct.    1008.1 
Appeal  —  qnestlon  not  raised  below  — 
failure  to  lusiract. 

5.  Failure  to  charge  as  to  the  assump- 
tion of  risk  in  an  action  for  death  cannot 
be  regarded  as  error  where  the  record  does 
not  snow  that  the  court  was  requested  to 
make  any  charge  on  that  eubject,  or  that 
any  exception  waa  taken  to  the  court's 
failure  so  to  charge. 

IFor  other  case*,  see  Appeal  and  Error,  4644- 
4946.  Siaaa-ai88.  Id  Dliest  Sup.  Ct.  1908.1 

tNo.  B18.] 

Argued  Febrnary  21,  1914.     Decided  April 
e,  lei4. 


ON  WRIT  of  Certiori 
SUtes  Circuit  Court 
Tliird  Circuit  to  review 
KVeried  a  judgment  of 
for  the  Western  Distrii 
In  favor  of  plaintiff  in  t 
fieversed,  and  judgment 
affirmed. 

See  same  case  below, 
203  Fed.  221. 

The  facU  are  stated  in 
88  L.  ed. 


iri  to  the  United 
of  Appeals  for  the 

a  judgment  which 
the  District  Court 
:t  of  Pennsylvania 
n  action  (or  death. 
of  District  Court 

121  C.  C.  A.  427, 


Mr.  Charles  K.  Robinson  argued  the 
cause,  and,  with  Messrs,  Edward  C.  Good- 
win and  Frank  H.  Kennedy,  filed  a  brief 
for  petitioner: 

The  instincts  of  self-preservation  and  the 
presumption  <'  care,  in  the  absence  of  any 
evidence  showing  negligence  on  the  part  of 
John  Myera,  rebut  any  suggestion  of  injury 
or  death  from  these  causes. 

McManamon  v.  Hanover  Twp.  232  Pa. 
440,  81  Atl.  440. 

The  company  continued  to  operate  ita 
mines  in  defiance  of  the  law,  and  must  bear 
the  consequences. 

Bartlett  Coal  t  Min.  Co.  v.  Roach,  68  III. 
176,  10  Mor.  Min.  Rep.  6821  Baylor  v. 
Chartiers  Coal  ft  Coke  Co.  31  Pa.  Super. 
Ct.  447;  Bisko  v.  Braznell  Gas  Coal  Co. 
223  Pa.  190,  72  Atl.  504;  Collins  v.  North- 
em  Anthracite  Coal  Co.  241  Pa.  69,  88 
Atl.  IS;  Kless  v.  Youghiogheny  Min.  Co.  18 
Pa.  Super.  Ct.  661;  Thomp.  Neg.  S  4184. 

The  presumption  of  life  continued  until 
the  decedent  was  shown  to  be  dead. 

Greenl.  Ev.  16th  ed.  p.  62,  S  41. 

Without  regard  to  what  is  known  as  the 
mine  foreman  doctrine  in  Pennsylvania,  the 
company  is  responsihle  for  the  negligence 
of  the  machine  boss  in  permitting  the  cur 
to  be  operated  without  the  headlight  burn- 
ing. 

Rau  V.  Pittsburg-Buffalo  Co.  n4  Pa. 
Super.  Ct.  570. 

The  maintenance  of  a  cross -over  trolley 
wire  at  an  insufficient  height  without  any 
warning  thereof  was  negligence  on  the  part 
of  the  company. 

Bums  v.  Vesta  Coal  Co.  223  Pa.  473,  72 
Atl.  800;  Pittsburgh,  S,  t  N.  R,  Co,  v. 
Lamphere,  69  C.  C.  A.  542,  137  Fed.  20. 

The  duty  of  the  company  to  construct  and 
provide  a  safe  place  in  which  to  work  ix 
one  which  belong*  primarily  to  the  employ- 
er, and  cannot  be  shifted  to  anyone  else. 

Vaneese  v.  Cetshurg  Coal  Co.  15!l  Pn.  4ft;), 
28  Atl.  200;  Lillie  v.  American  Car  k 
Foundry  Co.  209  Po.  161,  68  Att.  272; 
Golden  v.  Mt.  Jessup  Coal  Co.  225  Pa.  100. 
73  Atl,  1103;  Toward  v.  Meadow  Ijindu 
Coal  Co.  229  Pa.  556,  7S  Atl,  120;  Shoe- 
maker V.  Lehigh  Valley  R.  Co.  236  Pa.  123. 
84  Atl,  763 1  Gulla  v.  Lehigh  Valley  Coal 
Co.  28  Pa.  Super,  a.  11;  Texas  ft  P.  R 
Co.  V.  Archibald,  170  U.  S.  666,  671,  672, 
42  L,  ed.  1188,  1191,  18  Sup.  Ct.  Rep,  777, 
4  Am,  Neg,  Rep,  746 ;  Simmons  v,  Lehieh 
Valley  Coal  Co.  240  Pa.  358,  87  Atl.  568. 

If  there  is  a  divided  authority  between 
the  mine  foreman  and  some  officer  nf  th't 
company,  the  company  is  liable.  The  mine 
foreman  does  not  have  to  he  entirely  ex- 
cluded from  any  authority  in  the  premised 
to  render  the  company  liable. 

Wolentt  T.  Erie  Coal  &  Coke  Co.  226  Pa. 
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210,  76  Atl.  l&T;  R«eder  t.  Lebigfa  Valley 
Coal  Co.  231  Pa.  676,  80  Atl.  1121. 

The  coal  company  naa  negligent  with  ra- 
spect  both  to  toe  operation  of  the  motor 
car  without  a  burning  headlight,  and  the 
coaatruetion  and  maiatenance  of  a  low  cross 
wire  without  any  warning  thereof.  The«e 
being  the  two  cauaea  which  contributed  to 
the  death  ol  John  Myers,  the  question  of 
proximate  cause  does  not  ariae,  the  defend- 
ant   company    being    responsible    foi    both 

Shearm.  i  Redf.  N^.  6th  ed.  S  31;  Bur- 
reU  Twp.  r.  Uncapher,  117  Pa.  302,  2  Am. 
St.  Rep.  6S4,  11  Atl.  619;  Eraut  t.  Frank- 
ford  ft  S.  P.  City  Pass.  R.  Co.  160  Pa.  327, 
28  Atl.  7B3. 

It  was  a  proper  case  for  the  jury  to  de- 
termine the  question  of  the  negligence  of 
the  company  and  the  proximate  cause  of 
the  death  of  John  Uyers. 

Tucker  v.  Pittsburg,  C.  C.  k  St.  L.  R.  Co. 
227  Pa.  66,  7B  Atl.  691;  McManamon  v. 
Hanover  Twp.  232  Pa.  430,  81  Atl.  440; 
Donegan  v.  Baltimore  ft  M.  Y.  R.  Co.  91 
C.  C.  A.  SES,  165  Fed.  869;  Eammill  v. 
Pennsylvania  R.  Co.  66  N.  J.  L.  378,  24 
L.RJi.  531,  20  Atl.  151 ;  Eagle  Hose  Co.  v. 
Priceburg  Electric  Light  Co.  33  Pa.  Super. 
Ct  681;  Brenisholtz  v.  Pennsylvania  R.  Co. 
229  Pa.  96,  78  Atl.  37;  Madden  t.  Lehigh 
Valley  R.  Co.  236  Pa.  108,  84  Atl.  672; 
ChocUw,  O.  ft  G.  R.  Co.  V.  McDade,  101 
U.  S.  64,  48  L.  ed.  06,  24  Sup.  Ct.  Rep.  24, 
15  Am.  Neg.  Rep.  230;  Texaa  (  P.  R.  Co.  t. 
Swearingen,  106  U.  8.  61,  49  L.  ed.  382,  26 
Sup.  Ct.  Rep.  164,  17  Am.  Neg.  Rep.  422; 
4  Thomp.  Neg.  g  3857;  Northern  P.  R.  Co. 
V.  Tynan,  66  C.  C.  A.  102,  110  Fed.  293; 
Grand  Trunk  R.  Co.  t.  Ives,  144  U.  S.  403- 
417,  36  L.  ed.  4S5-480,  12  Sup.  Ct.  Rep.  670, 
12  Am.  Neg.  Cat.  660;  Texas  ft  P.  B.  " 
T.  Cox,  145  U.  S.  603-606,  36  L.  ed.  829- 
833,  12  Sup.  Ct.  Rep.  006;  Gardner  v. 
Michigan  C.  R.  Co.  160  U.  S.  349,  37  L. 
ed.  1107,  14  Sup.  Ct.  Rep.  140;  Texas  ft  P. 
R.  Co.  T.  Archibald,  170  U.  S.  605,  866,  42 
L.  ed.  1168,  1180,  18  Sup.  Ct.  Bep.  777,  4 
Am.  Neg.  Rep.  748. 

Questions  of  negligence  do  not  become 
questions  of  law  except  where  all  reasonable 
men  must  draw  the  same  conclusions  from 
the  evidence,  nor  would  a  case  be  withdrawn 
from  the  jury  unless  the  conclusion  follows 
as  a  matter  of  law  that  no  recovery  ca 
had  upon  any  view  which  can  be  properly 
taken  of  the  facts  wfaleh  the  evidence  tends 
to  esUblisb. 

Ereigh  v.  Weatinghouae,  C.  K.  ft  Co.  214 
U.  B.  249,  63  L.  ed.  084,  20  Sup.  Ct.  Rep. 
610. 

The  question  of  assumption  of  risk  was 
attempted  to  be  raised  by  counsel  for  the 
coal  company  tn  the  llrst  time  in  this 
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the  circuit  court  of  appeals  cm  the  arga- 
ment,  although  it  was  not  included  in  th« 
aignments  of  error. 

Jones  V.  United  SUtes,  103  C.  C.  A.  142, 
179  Fed.  692;  Robinson  v.  Belt,  187  U.  8. 
41-60,  47  L.  ed.  65-69,  23  Sup.  Ct  Rept 
16;  Mercantile  Trust  Co.  \.  Hensey,  205  Uj 
8.  208-306,  61  L.  ed.  811-814,  27  Sup.  Ct. 
Rep.  535,  10  Ann.  Cas.  672;  Insurance  Co. 
V.  Mordecai,  22  How.  Ill,  117,  16  L.  «d. 
320,  331;  First  Nat.  Bank  v.  Kentucky,  » 
Wall.  363,  10  L.  ed.  701 ;  Wheeler  v.  Sedg- 
wick, 04  U.  8.  1,  24  L.  ed.  31;  Wilson  v. 
UcNamee,  102  U.  8.  672,  26  L.  ed.  234; 
Edwards  v.  Elliott,  21  Wall.  532,  22  L.  ed. 
487;  Clark  v.  Fredericks  (Davis  v.  Fred- 
ericks)  106  U.  S.  4,  26  L.  ed.  038. 

The  statute  expressly  provided  that  therv 
should  be  kept  on  hand  at  all  timvs,  at 
tbe  mines,  a  supply  of  materials  necessary 
for  the  health  and  safety  of  the  mineis. 
This  statute  was  manifestly  violated  by 
the  superintendent,  in  failing  to  have  a 
supply  of  carbons  on  hand,  and  under  the 
decuions  of  the  supreue  court  of  Pennsyl- 
vania, the  employee  could  not  assume  'a 
risk  which  arose  by  reason  of  the  failure  of 
the  company  to  comply  with  the  terms  of 
the  statute. 

Valjago  v.  Carnegie  Steel  Co.  226  Pa. 
610,  76  Atl.  728;  Jones  v.  American  Cara- 
mel Co.  226  Pa.  644,  74  Atl.  613;  Fegley 
V.  Lycoming  Rubber  Co.  231  Pa.  446,  80 
Atl.  870)  Amiano  v.  Jones  tc  L.  Steel  Co. 
233  Pa.  623,  82  Atl.  780;  Welsh  v.  Barber 
Asphalt  Paving  Co.  03  C.  C.  A.  101,  167 
Fed.  466;  Carstens  Packing  Co.  v.  Swinney, 
108  C.  C.  A.  162.  186  Fed.  66. 

The  mine  foreman,  in  assuming  duties 
imposed  upon  him  by  the  company,  and  not 
by  the  statute,  is  not  a  statutory  officer  to 
that  extent,  and  bia  conduct  in  respect  to 
these  duties  is  controlling  upon  the  com- 
pany. 

Wolcutt  V.  Erie  Coal  ft  Coke  Co.  226  Fa. 
204,  76  Atl.  197 ;  Hood  *.  Connell  Anthr^i- 
cite  Min.  Co.  231  Pa.  847.  81  Atl.  66. 

In  any  event,  the  petitioner  is  entitlad 
to  a  new  trial. 

Slocum  V.  New  York  L.  Ins.  Co.  228  U.  8. 
364,  67  L.  ed.  870,  33  Sup.  Ct.  Rep.  623; 
Pcdersen  r.  Delaware,  L.  &  W.  R.  Co.  220 
U.  B.  146.  163,  67  L.  ed.  1125,  1128,  33 
Sup.  CL  Rep.  648,  3  N.  C.  C.  A.  770. 

Mr.  Don  Rose  argued  the  cause,  and. 
with  Mr.  Charles  MaTsball  Johnston,  Bled 
a  brM  for  respondent: 

An  employer  is  not  hound  to  furnish  for 
his  workmen  the  safest  methods,  nor  to 
furnish  the  beet  machinery  and  appliances, 
in  order  to  save  himself  from  responsibil- 
i^  for  accidents  resulting  from  their  use. 
He  is  only  required  to  furniah  machinery, 
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'  apptiutCM,  and  equipment  that  are  in  or<Ii- 
11U7  UM  In  the  portieulkr  line  of  bUEinesn,' 
and  the  [set  that  the;  are  in  ordinftr;  uk 
u  concluaive  evidence  that  they  are  reaiwn- 
ahljr  lafe.  Whatever  metboda  or  appliances 
or  equipment  are  according  to  the  general, 
unial,  and  ordinar;  eourte  adopted  by  those 
in  tbe  aune  business  are  reasonably  safe 
vrithin  the  meaning  of  the  law,  and  neg- 
ligence of  the  employer  can  never  be  im- 
puted from  uae  of  machinery,  appliances, 
and  equipment  and  methods  in  geoeral  use 
in  the  business. 

Titus  V.  Bradford,  B.  k  K.  R,  Co.  I3f 
Pa.  eiB,  EO  Am.  St.  Rep.  044,  20  Atl.  B17: 
Keliler  v.  Bchwenk,  144  Pa.  357,  13  L.R.aI 
374,  27  Am.  St.  Rep.  633,  22  Atl.  .010; 
Reese  v.  Berabey,  163  Fa.  257,  43  Am.  St. 
Rep.  786,  20  Atl.  007;  Keenan  v.  Waters, 
181  Pa.  247,  37  Atl.  342,  2  Am.  Neg.  Rep. 
454;  HiggiDH  V.  Fanning,  195  Fa.  590,  4Q 
AtL.  102i  Service  v.  Shoneman,  19G  Pa. 
«9  L.RA.  702,  70  Am.  St.  Rep.  QSS,  16 
Atl.  202,  8  Am.  Neg.  Rep,  130;  McCarthy 
V.  Shoneman,  108  Pa.  568,  48  Atl.  403 1 
Boop  V.  Laurclton  Lumber  Co.  212  Pa.  523, 
fll  Atl.  1021;  Pick  V.  Jackson,  3  Pa.  Super. 
Ct.  386;  Washington  ft  G.  R.  Co.  v.  Mc- 
Dade,  13S  U-  S.  654,  34  L.  ed.  236,  10  Sup. 
Ct.  Rep.  1044;  Southern  P.  Co.  v.  Selcy, 
152  U,  S.  145,  151,  38  L.  ed.  301,  303,  14 
Sup.  Ct.  Eep.  530;  Kilpatrick  v.  Choctaw, 
O.  A  G.  R.  Co.  57  C.  C.  A.  255,  121  Fed. 
11,  195  U.  S.  624,  49  L.  ed.  340,  26  Sup. 
Ct.  Eep.  73D;  Law  v.  Central  Dist.  Printing 
4  Telcg.  Co.  140  Fed,  602 1  Keats  v.  Na- 
tional Heeling  Macb.  Co.  13  C.  C.  A.  221, 
21  U.  S.  App.  650,  66  Fed.  040;  Crawley 
V.  The  Edwin,  87  Fed,  B40;  Donegan  v. 
Baltimore  A  N.  V.  R.  Co.  01  C.  C.  A.  556, 
165  Fed.  860. 

The  negligence  of  a  state  mine  foreman 
whose  competency  baa  been  certified  to  by 
the  department  of  mines  of  the  state  of 
Pennsylvania  is  not  the  negligence  of  the 
tnine  operator. 

Ihirkin  v.  Kingiton  Coal  Co.  171  Fa.  193, 
2B  L.RJI.  808,  60  Am.  St.  Rep.  601,  33 
Atl.  237;  Wolcutt  v.  Erie  Coal  ft  Coico  Co. 
226  Pa.  210,  7S  Atl.  197 ;  Halt  v.  Simpson. 
t03  Pa.  146,  52  Atl.  4;  Golden  t.  Ht. 
Jesaup  Coal  Co.  22S  Pa.  1S4,  73  Atl.  1103; 
D'Jorko  v.  Berwind-White  Coal  Min.  Co, 
431  Pa.  164,  80  Atl.  77;  RafTerty  v.  Na- 
tional Uin.  Co.  234  Pa.  66,  82  Atl.  1080; 
Pittaburgh-BuiTalo  Co.  ▼.  Cheko,  124  C.  C. 
A.  461,  204  Fed.  353. 

The  failure  of  a  device  to  work  is  no 
«Tidence  that  it  la  out  of  repair  or  defective, 
and  no  evidence  of  negligence  on  the  part 
«f  the  master. 

Southern  R.  Co.  v.  Carr,  82  C.  C.  A.  240, 
1B3  Fed.  110 1  Patton  v.  Texas  ft  P.  R.  Co. 
179  U.  8.  ess,  46  L.  ed.  361,  21  Sup.  Ct. 
•S  L.  ed. 


Rep.  276;  Aah  v.  Verlcnden  Broa.  164  Pa. 
246,  26  Atl.  374;  Brunner  v.  Blaisdell  Bros. 
170  Pa,  26,  32  Atl.  607;  Snodgrass  v.  Car- 
negie Steel  Co.  173  Pa.  228,  33  Atl.  1104; 
Specs  r.  Bt^ga,  IBS  Pa.  112,  62  L.R^.  933, 
82  Am.  St.  Rep.  7S2,  47  Atl.  875;  Surlea  v. 
Kistler,  202  Fa.  280,  61  Atl.  887 ;  Bauman 
T.  Beat  Mfg.  Co.  284  Pa.  41«,  S3  Atl.  293; 
Bbandrew  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
73  C.  C.  A.  430,  142  Fed.  320. 

The  jury  cannot  be  permitted  to  gueas, 
and  the  trial  judge  did  permit  them  to 
guess,  as  to  what  caused  Myers's  death. 

Alexander  v.  Pennsylvania  Water  Co.  201 
Pa.  252,  50  Atl.  091;  Marah  v.  Lehigh 
Valley  R.  Co.  206  Fa.  660,  56  Atl.  52;  Allen 
V.  Kingston  Coal  Co.  212  Pa.  55,  61  Atl. 
672;  Snodgrass  t.  Carnegie  Steel  Co.  173 
Pa.  228,  33  Atl.  1104;  Welsh  v.  Erie  ft  W. 
Vall^  R.  Co.  181  Fa.  461,  37  Atl.  513,  2 
Am.  Neg.  Rep.  777;  Zeigler  v.  Simplex 
Foundation  Co.  228  Pa.  64,  77  AtL  239; 
Ault  V.  Cowan,  20  Pa.  Super.  Ct.  616;  Bubo 
V.  Weatherly,  25  Pa.  Super.  Ct.  88;  Caw- 
ley  V.  Baltimore  ft  O.  R.  Co.  44  Pa.  Super. 
Ct.  340;  Eigenbrodt  v.  Williamsport,  44 
Pa.  Super.  Ct.  437 ;  Fahey  t.  Steel  Foundry 
Co.  19  Pa.  Dist.  R.  314;  Rogers  v.  Louis- 
ville ft  N.  R.  Co.  88  Fed.  462;  MinneapolU 
General  Electric  Co.  v.  Cronon,  20  I^.A. 
(N.S.)  BIO,  92  C.  C.  A.  345,  166  Fed.  068; 
Clare  v.  New  York  ft  N.  E.  R.  Co.  167  Mass. 
89,  44  N.  E.  1064;  Ltary  v.  Fitehburg  H. 
Co.  173  Mass.  373,  53  N.  E.  817;  Warner 
V.  5t  Louis  ft  M.  RiTcr  R.  Co.  178  Mo.  120, 
77  S.  W.  67;  Owen  v.  Illinois  C.  R.  Co.  77 
Miss.  142,  24  So.  809;  Kenneson  v.  West 
End  Street  R.  Co.  168  Maaa.  1,  46  N.  E.  114, 
1  Am.  Neg,  Rep.  446. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Annie  Myers  brought  an  action  in  the 
United  States  circuit  court  for  the  western 
district  of  Pennsylvania  to  recover  for  the 
death  of  her  husband,  John  Myers,  allied 
to  have  been  caused  by  the  n^ligenca  of 
the  defendant,  the  Pittsburgh  Goal  Com- 
pany. Under  the  law  of  Pennsylvania  she 
might  bring  this  action  for  the  benefit  of 
herself  and  minor  childrep.  A  verdict  waa 
rendered  against  the  Coal  Company;  on 
writ  of  error  the  ease  was  reversed  by  tha 
circuit  court  of  appeals  for  the  third  circuit 
(121  C.  C.  A.  427,  203  Fed.  221),  and  it 
was  brought  here  on  writ  of  certiorari  to 
that  court. 

The  circuit  court  of  appeals  waa  of  the 
□pinion  that  upon  the  facte  ahown  the  plaln- 
tilT  had  not  made  out  the  right  to  recover, 
and  the  judgment  was  reversed  without 
directing  a  new  trial,  and  without  sending 
the  case  back  to  the  district  court,  which 
had  anccMdad  to  the  Jnriadietlon  of  tk* 
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circuit  court,  for  that  purpose.  This  wa« 
error  within  the  doctrine  of  Slocum  v.  New 
York  L.  Ins.  Co.  228  U.  S.  364,  67  L.  cd. 
879,  33  Bup.  Ct.  Rep.  E23;  Pedersen  v. 
Deltware,  L.  k  W.  R.  Co.  229  U.  S.  1«, 
153,  u7  L.  ed.  1126,  1128,  33  Sup.  Ct.  Rep. 
MB,  3  N.  C.  C.  A.  77S.  It  ia  further  con- 
tended that,  apart  from  the  que«tioD  just 
noticed,  the  circuit  court  of  appeals  erred 
in  reversing  the  judgment  of  the  district 
court,  as  it  did,  upon  the  ground  that  there 
was  not  Buflicient  teatimon;  in  the  UBe  to 
show  that  the  deceased  came  to  his  death  b; 
the  negligence  charged  in  the  petition.  To 
determine  this  question  involves  a  brief 
ccmsideration  of  the  facts  in  the  case. 

[190]  John  Myers,  at  the  time  of  hie 
death,  was,  and  for  several  months  had  been, 
in  the  employ  of  the  Coal  Company  as 
"snapper"  or  brakeman  in  underground  op- 
erations, taking  part  in  the  movement  of 
cars  in  and  about  the  mine.  It  appears  that 
on  the  morning  of  the  injury,  a  train  of  emp- 
ty coal  cars,  some  thirty  or  forty  in  number, 
wu  being  taken  dawn  the  main  entry  and 
then  further  down  a  side  entry  into  the 
mine,  where  the  cars  were  to  be  aubsequent- 
1;^  distributed  in  the  work.  The  manner  of 
operation  was  that  empty  cars  were  hauled 
by  a  large  electric  motor  car  down  the  main 
entry  to  a  side  entry  where  a  flying  switch 
was  made  by  which  the  motor  car  continued 
in  the  main  entry  beyond  the  junction  of 
the  side  entry,  and  the  cars  ran  down  the 
(tide  entry  for  a  considerable  distance,  then, 
upon  signal  from  Myers,  whose  duty  it  was 
to  ride  upon  the  rear  car  of  the  train,  by 
the  waving  of  his  cap,  whicli  contained  a 
lamp,  or  by  the  movement  of  his  head  with 
cap  on,  the  motor  car  followed  on  down  the 
entry,  the  purpose  being  to  overtake  the 
empty  cars  and  distribute  them  in  the  mine. 
Down  the  side  entry,  about  157  feet  from 
the  main  entry,  was  an  automatic  switch, 
which  would  turn  the  current  into  the  trol- 
ley wire  and  permit  the  motor  car  to  pro- 
CMd  farther  into  the  mine.  It  was  not 
working  properly,  and  the  motorman  alight 
ed  and  turned  the  switch  by  hand,  returned 
to  the  motor  car,  and  proceeded.  Up  to 
the  time  the  motor  car  reached  the  auto- 
matic switch  Myers  had  been  seen  signaling 
for  the  motor  car  to  come  on.  Some  dis- 
tance further  there  was  a  branch  of  the  trol- 
ley system  running  into  another  entry,  and 
the  trolley  wire  passed  over  the  tracks  in 
the  side  entry  at  a  distance  of  about  5  feet, 
7^  inches  above  the  rail,  making  it  neces- 
sary for  oiie  of  ordinary  height  to  remain 
seated  in  the_  car  or  to  stoop  down.  The 
roof  of  the  entry  was  about  It  feet  above  the 
rail  at  this  point.  There  was  no  light  at 
this  switch,  nor  was  the  wire  guarded  in 
any  [IBl]  way  It  also  appears  that  be- 
*10 


cause  of  ineffective  carbons  the  headlight  on 
the  motor  car  was  not  burning,  and  had  not 
been  burning  for  several  days;  that  requisi- 
tion had  been  made  upon  the  superintendent 
of  "the  mine  for  new  carbons,  but  that  there 
were  none  at  thd  mine.  The  motorman  tea- 
tifled  that  when  the  headlight  was  buruing- 
he  could  see  objects  on  the  track  clearly  at 
a  distance  of  25  or  30  yards,  and  that  be^ 
could  stop  his  car  in  about  13  feet.  Con- 
tinuing on  from  the  switch,  as  we  have  said,, 
the  motor  car  suddenly  ran  upon  something, 
was  stopped,  and  it  was  found  tiiat  Hyers 
had  been  run  over.  He  was  lying  in  the 
middle  of  the  track  with  his  head  toward 
the  motor  and  his  cap,  upright,  with  the 
light-  still  burning,  was  lying  beside  the 
track.  Myers'  body  was  badly  torn  and 
mangled  before  the  motor  car  could  he- 
stopped.  Ilia  tongue  was  found  to  be  mov- 
ing, but  he  shortly  died  from  hia  injuries. 
It  was  also  shown  that  Myers  was  a  man  of 
unusual  strength  and  vigor,  twenty -nine - 
years  of  age,  and  to  all  appearances  in  full 
health  and  strength  shortly  before  the  in^ 
jury. 

The  trial  court  submitted  the  case  to  the 
jury  to  determine  whether  the  defendant 
had  failed  to  discharge  its  duty  of  usin); 
reasonable  care  to  provide  a  proper  and 
safe  place  for  Myers  to  work;  that  is,  in 
failing  to  provide  adequate  lights  at  a  dan- 
gerous place,  and  permitting  the  motor  car 
to  be  operated  without  the  headlight,  and 
also  in  permitting  an  exposed  live  trolley 
wire  to  croBS  the  main  track  at  insuOicient 
elevation.  An  inspection  of  the  record 
satisfies  us  that  there  was  testimony  enough 
in  the  case  to  carry  these  questions  to  tliu 
jury  under  the  instructions  which  were 
given.  1  he  duty  of  the  master  to  use  rea- 
sonable diligence  to  provide  a  snfe  place 
for  the  employees  to  work,  to  carry  on  the 
occupation  in  which  they  are  employed,  ia 
too  well  settled  to  retiuire  much  considera- 
tion now.  This  duty  is  a  continuing  one,  and 
discharged  only  when  the  master  provides 
and  maintains  a  place  of  that  [IBS]  char- 
acter. Baltimore  L  P.  R.  Co.  v.  Mackey,  157 
U.  S.  72.  87,  30  L.  ed.  624,  829.  15  Sup,  Ct. 
Hep.  491:  Union  P.  R.  Co.  v.  O'Brien,  161 
U.  S.  451,  40  L.  ed.  768.  18  Sup.  Ct.  Rep. 
618;  Choctaw,  O.  4;  O.  H.  Co.  v.  McDade, 
101  U.  S.  64.  48  L.  ed.  98,  24  Sup,  Ct,  Rep. 
24,  15  Am.  \eg.  Rep.  230;  Kreigb  v.  West- 
inghouse,  C.  K,  *  Co,  214  U.  S.  249,  265, 
53  L.  ed.  984,  987,  29  Sup.  Ct,  Rep.  ai9. 
Under  the  ease  made,  the  jury  might  well 
have  found  that  the  overhead  wire  was  hung- 
too  low  for  the  safety  of  the  men;  that  there- 
was  want  of  adequate  light  at  this  place; 
and  that  it  was  negligence  to  run  the  motor 
into  such  a  place  without  the  light 
which  it  was  its  duty  to  provide.  Where 
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workmen  are  engaged  in  such  tDines  in  oc- 
cupationa  more  or  leu  hazardous,  it  ie  the 
duty  of  the  master  to  exercise  reasonable 
care  for  their  safet;,  and  not  tD  expose  them 
to  injury  b;  use  of  dangerous  appliances 
or  unsafe  places  to  work,  when  the  excr- 
ciie  of  due  skill  and  care  trill  make  the  ap- 
pliances  and  places  reasonabl;  safe.  Choc- 
taw, 0,  ft  G.  8.  Co.  T.  McDade,  IBl  U.  S. 
60,  48  L.  ed.  99,  24  Bup.  Ct.  Rep.  24,  16 
Am.  Neg.  Rep.  230;  Kreigh  v.  Westing- 
house,  C.  K.  ft  Co.  214  U.  S.  266,  S3  L.  ed. 
see,  29  Sup.  Ct.  Rep.  619. 

The  opinion  of  the  circuit  court  of  ap- 
peals placed  the  reversal  largely  ]ipoa  the 
want  of  definite  proof  as  to  the  manner  in 
which  Myers  came  to  his  death, — whether 
by  contact  with  the  wire,  or,  if  so,  whethf 
that  merely  disabk-d  him  or  he  was  onl 
injured  or  stunned  by  the  fall,  was  seise 
with  vertigo  or  other  sudden  sickness  and 
fell  from  the  car  for  that  reason,  or  lost  his 
fooling  by  some  unexpected  movement  of 
the  train,  or  voluntarily  got  olf  the  car 
and  stumbled  and  fell  upon  the  track,  or 
became  bewildered  in  the  dark,  and  mis- 
takenly supposed  himself  to  be  in  a  place 
of  safety.  The  court  held  that  all  these 
situations  were  more  or  less  probable,  and, 
in  the  absence  of  some  more  accurate  means 
of  ascertaining  the  true  condition  in  this 
regard,  no  recovery  could  be  had  for  the 
wrongful  causing  of  his  death,  and  that  an 
examination  of  the  testimony  brought  the 
eourt  to  the  conclusion  that  the  jury  should 
not  have  been  permitted  to  guess  as  to  ' 
proximate  cause  of  death.  This  quesi 
however,  was  submitted  to  the  Jury 
found  against  the  defendant  in  [193]  the 
trial  court.  Unless  the  testimony  was  such 
that  no  recovery  can  be  had  upon  the  facts 
shown  in  any  view  which  can  he  properly 
taken  of  them,  the  verdict  and  judgment  of 
the  district  court  must  be  affirmed. 

That  there  was  ample  testimony  to  carry 
the  question  of  negligence  to  the  jury 
have  already  said,  and  in  any  case  it  c 
not  be  said  as  a  matter  of  law  that  there 
was  no  evidence  tending  to  show  that  Myers 
came  to  hip  death  by  the  negligence  of  de- 
fendant in  one  or  more  of  the  ways  charged 
In  the  petition.  Considering  the  testimony, 
as  it  must  be  considered  in  determining 
questions  of  this  character  in  appellate 
courts,  in  its  moat  favorable  aspect  to  the 
plaintilT  below,  we  think  the  jury  might 
well  have  found,  in  view  of  the  place  at 
which  the  body  of  Jlyers  was  found  near  to 
the  wire,  with  his  cap  gone  from  his  head, 
that  he  came  in  contact  with  that  wire  and 
was  thrown  to  the  ground,  and  that  he  sur- 
vived from  contact  with  the  wire,  carrying 
the  voltage  which  it  did.  and  while  in  this 
situation  waa  run  over  and  killed  by  the  ap- 
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proaching  motor  car,  the  operator  being 
unable  to  see  his  body  upon  the  track  be- 
cause of  the  want  of  efficient  light  in  the 
entry  or  in  the  motor  car.  We  think  reason- 
able men,  considering  the  testimony  ad- 
duced, might  well  have  come  to  this  conclu- 
sion, and  that  it  was  error  in  the  appellato 
court  to  set  aside  the  verdict  for  entire  ab- 
sence of  testimony  upon  this  subjecL  In 
our  opinion,  the  trial  court  property  left 
the  question  to  the  jury  upon  testimony 
which,  when  fairly  considered,  might  aus' 
tain  the  verdict.  See  Humes  v.  United 
States,  170  U.  S.  210,  42  L.  ed.  1011,  IS 
Sup.  Ct.  Rep.  602. 

As  to  the  contention  that  the  trial  court 
erred  in  refusing  to  give  the  instruction  rc' 
quested  by  the  Coal  Company  to  the  effect 
that  the  equipment  and  operation  of  the 
electric  haulage  plant  and  all  persons  em- 
ployed in  the  mine  were  in  charge  and  sub- 
ject to  the  orders  and  direction  of  a  duly 
qualified  mine  foreman,  and  that,  it  dece- 
dent's death  occurred  by  reason  of  negligence, 
such  negligence  [194]  was  that  of  the  mine 
foreman,  and  the  Coal  Company  could  not 
be  held  liable:  The  record  shows  that  there 
was  testimony  tending  to  show  that  the 
electrical  system  was  in  charge  of  the  elec- 
trician of  the  Coal  Company  employed  e:t 
superintendent  of  electrical  equipment,  who 
had  charge  of  the  purchase,  installation. 
care,  operation,  and  maintenance  of  the 
electrical  equipment  used  by  the  Company, 
and  who  was  not  subject  to  the  mine  fore- 
man. The  court  submitted  to  the  jury  the 
question  whether  the  Coal  Company  had 
committed  to  the  mine  foreman  the  electric 
system  of  hauling  in  the  interior  of  the 
mine,  or  whether  such  system  waa  in  charge 
of  an  electrical  engineer  not  accountable  to 
the  mine  foreman,  distinctly  telling  the  jury 
that  if  the  mine  foreman  was  in  charge  In 
this  respect,  the  company  would  not  be  re- 
sponsible, but  if  they  found  that  the  Coal 
Company  had  excluded  fr^m  the  control  of 
the  mine  foreman  the  electric  haulage  sys- 
tem, and  that  the  negligence  of  the  Coal 
Company  waa  the  direct  and  proximate 
cause  of  the  death  of  the  plaintiff's  husband, 
there  must  be  a  recovery.  The  charge  in 
this  respect  was  as  favorable  as  the  com- 
pany was  entitled  to  have  given. 

As  to  the  objection  that  the  court  erred  in 
failing  to  give  the  instruction  requested  by 
the  defendant  concerning  the  operation  of 
the  automatic  switch,  to  the  effect  that  if 
it  did  not  work  on  the  trip  on  wbicb  the 
decedent  was  run  over,  and  even  if  it  was 
out  of  order,  those  conditiona  would  not 
contribute  to  tlie  running  over  of  the  dece- 
dent by  the  motor  car  or  to  his  death,  it  is 
suflicient  to  say  that  the  court  in  its  charge 
to  the  jury  did  not  mbmit  a  question  of 
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aagligence  ■peeiflotlly  coneeniiiig  tbia  auto- 
matic twitch  Hid  iU  effect  if  out  ol  repair, 
and  to  iiave  alDrmed  thi*  point  by  giving  It 
to  the  jurjr  would  onljr  have  MTved  to  poa- 
■ibly  confuse  the  jury  upon  a  point  imma- 
terial to  the  plaintiff'*  recovery,  in  view  of 
ttie  manner  io  which  the  ease  was  ^ven  in 
charge  to  the  jury. 

[19S]  We  have  examined  the  charge  and 
the  exceptions  thereto  and  request*  for  in- 
atructions,  and  are  of  opinion  that  the  trial 
court  fairly  submitted  the  queatioo*  in- 
volved to  the  jury  in  a  charge  to  which 
there  was  no  substantial  objection. 

As  to  the  suggestion  that  the  deceased 
had  assumed  the  risk  of  the  want  of  proper 
appliances  and  the  defective  character  of 
the  light  at  the  place  in  which  he  worlced 
and  was  injured,  we  do  not  And  that  the 
court  wae  requested  to  malce  any  charge 
upon  that  subject,  or  that  any  exception  was 
taken  to  the  court'*  failure  to  charge  as  to 
BBSumption  of  risk.  In  that  state  of  the 
record,  the  appellate  court  was  not  called 
upon  to  consider  that  question.  See  Hume* 
T,  United  State*,  supra.  The  circuit  court 
of  appeal*  reversed  the  case  for  the  reason, 
which  we  have  itatcd,  that  there  waa  an 
entire  failure  of  adequate  testimony  to  show 
that  Myers  came  to  his  death  by  the  negli- 
gence of  the  company  in  the  manner  charged. 
Aa  we  have  said,  we  think  that  was  an  er- 
roneouH  conclusion. 

It  follows  that  the  judgment  of  the  Cir- 
cuit Court  of  Appeals  must  be  reversed,  and 
the  judgment  of  the  District  Court  affirmed, 
and  the  case  remanded  to  that  court. 


kOBERT  RUBSEIX,  Plft.  in  Err., 

CHARLES  E.  SEBASTIAN. 

(See  S.  C.  Reporter'*  ed.  105-210.*) 

Const ItntloiMl    law    —    Impairing    con- 
tract   obligatlona   —   corporate    tran- 
obise  —  Bcceptancs  of  state's  offer. 
1.  The  grant  resulting   from   the  accept- 
ance  by   the   ettablisliment   of   a   plant  de- 
voted  to  the  prescribed   public  use  of   the 
lute's  offer  in  Cal.  Const.  18TS,  art.  11,  g  19, 
aa  amended  in  1S86,  to  permit  persons  or 
corporations  duly  incorporated  for  the  pur- 
pose "in  any  ci^  where  there  are  no  pub- 
lic works  owned  and  controlled  by  the  mu- 
nicipality   for    supplying    the    same    with 
water  or  artificial  light"  to  lay  pipes  in  the 


Note. — On  the  privilege  of  using  streets 
aa  a  contract  within  the  constitutional  pro- 
vision against  impairing  the  obligation  of 
contracts — see  note  to  Clarksburg  Electric 
Light  Co.  V.  Clarksburg,  GO  L.RX  142. 


cepting   individual   or   corporation   a   prop- 

erty     right     protected     by     tbe     Federal 
nstitution  against  impairment. 
[For    other    casos.    see    Const Itatlonal    tMW. 
1201.1213.    In    Digest    Bap.   Ct.   1008.1 

Constitutional  law  —  impairinc  con- 
tract obligations  —  right*  of  gaa  oom- 
pany     —    extending    main*    In    cltr 

2.  'The  contract  rights  of  a  gaa  com- 
pany accepting,  by  the  establishment  of  ita 
plant,  the  state's  offer  in  Cal.  Const.  1870, 
art.  11.  §  19,  a*  amended  in  1885,  of  the 
privilege  of  laying  pipes  in  the  atreeta  of 
a  city  so  far  a*  may  "be  necessary  for  in- 
troducing into  and  supplyiUK  such  city  and 
ita  inhabitants"  with  artificial  light,  in- 
clude the  continuing  authority  to  lay  its 
gas  mains  ib  streets  not  previously  used 
in  order  to  extend  its  distributing  system 
within  the  city,  subject  only  to  tbe  limita- 
tions which  such  constitutional  provision 
prescribes  i  vin,,  local  superinti^ndence  of  the 
execution  of  the  work,  regulations  for  in- 
demni^  with  respect  to  damage,  and  the 
rlgUt  of  the  municipality  to  regulate  the 
rates;  and  such  rigbts  were  unconstitution- 
ally impaired  by  the  amendment  of  such 
const itutional  provision  on  October  10,  1011, 
and  by  tbe  municipal  ordinances  adopted  in 
pursuance  thereof,  under  which  extensions 
cannot  be  made  unless  tbe  gas  company  first 
seeks  and  obtains  a  franchise  by  purchase. 
[For    other    cases,    see    Conatiliitlousl    Law, 

1213.    1218,    1430-1430,   In    Digest   Sup.   Ct 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decree 
refusing  relief  by  habeas  corpus  to  a  person 
arrested  upon  the  cliarge  of  excavating  in  a 
rity  street  in  violation  of  a  municipal 
ordinance.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  beloiv,  163  Cal.  6G8,  12S 
Pac.  875. 

Tbe  facts  are  stated  in  the  opinion- 
Mr.  Oscar  Trlppet  argued  the  cause,  and, 
with   Mr.   H.   H.  Trowbridge,   filed   a  brief 
for  plaintiff  in  error: 

The  assignment*  of  error  present  ques- 
tions which  this  court  Is  bound  to  decide 
for  itself,  independent  of  decisions  of  the 
State  court. 

Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  644,  G7  L.  ed.  633,  44  L.R.A 
(N.S.)  400,  33  Sup.  Ct.  Rep.  303. 

Tbe  constitutionality  of  an  ordinance  of 
a  city  may  b«  tested  upon  an  application 
for  a  writ  of  habeas  corpus. 
Re  Johnston,  137  Cal.  115,  BO  Pac.  973. 
Section  10  of  article  11  of  the  Constitu- 
tion of  the  state  of  California  is  a  grant  of 
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ft  franchise  to  an;  gas  oomp&n;  that  accept-  aa  If  the  corporBtion  bad  oeenpUd  all  tba 

ed  the  Mine  prior  to  the  amendment  there-  atreeta  of  the  ci^. 

of,  and  Buch  grant  and  the  acceptance  eon-  People  ex  rel.  WoodhaTen  Qaali^t  Co.  r. 

■Ututed  a  contract  between  the  people  of  the  Deehan,  163  N.  Y.  628,  47  N.  B.  787;  San 

■tate  and  such  gaa  company,  which  could  Antonio  Traction  Co.  *.  Altgelt,  —  Tex. 

not  be  impaired  bj  any  change  in  the  pro-  Civ.  App.  —,  81  8.  W.  108,  200  U.  S.  304, 

Tiaiona  of  the  Constitution.  SO  L.  ed.  402,  26  Sup.  CL  Rep.  2S1;  Bouflton 

People  T.  Stephens,  82  Cal.  209;  Pererla  v.  Eotuton  City  Street  R.  Co.  83  Tex.  648, 

T.  Wallace,  129  Cal.  307,  62  Pae.  61;  Mer-  20  Am.  St.  Rep.  670, 10  S.  W.  127;  Burling- 

eantile  Trust  Co.  t.  Denver,  161  Fed.  769;  ton  y.  Burlington  Street  R.  Co.  49  Iowa,  144, 

People  ex  rel.  Woodhaven  Oaalight  Co.  t.  31  Am.  R^-  148;  Naah  y.  Lowry,  37  Minn. 

Deehan,  163  N.  Y.  62B,  47  N.  E.  787;  Welsh  261,  33  N.  W.  787;  atizena'  Street  R.  Co. 

V.  Bramlet,  B8  Cal.  224,  33  Pac  66 ;  UcDon-  t.  City  R.  Co.  56  Fed.  746,  64  Fed.  647 1  City 

aid  T.  Patterson,  64  Cal.  247;  Western  U.  B.  Co.  T.  Citiiens'  Street  K.  Co.  166  U.  S. 

Tel%.  Co.  T.  Hopkins,  160  Cal.  106,  116  Pac  S67,  41  L.  ed.  1114,  17  Sup.  Gt.  Bep.  653; 

SS7;    Re   Johnston,   137   Cal.   116,   69   Pac.  Indianapolis  Cable  Street  R.  Co.  v.  Citizena' 

973;   Stockton  Gu  L  Electrie  Co.  i.  Baa  Street  R.  Co.  127  Ind.  369,  8  LJLA.  630,  24 

Joaquin   County,   148   Cal.   314,  6    L.B.A.  N.  E.  1061,  126  N.  E.  893;  GuU  City  Street 

<N.S.)    174,  63  Pae.  64,  7  Ann.  Cas.  fill;  R.  Co.  v.  Galveston  City  R.  Co.  66  Tes.  SDZ; 

Denninger  t.  Pomona,  14S  Cal.  629,  79  Pac.  Paterson  t  P.  Eorae  R.  Co.  t.  Patenon,  M 

360;   Bank  of  California  v.  Ban  Francisco,  N.  J.   £q.   15S;    People  ex  re).  Chicago  v. 

142  Cal.  276,  64  L.R.A.   UIB,   100  Am.   St.  Chicago  Teleph.  Co.  220  111.  238,  77  N.  E. 

Rep.  130,  76  Pac.  832;  San  Jose  Gas  Co.  v.  245;  Det  Moines  Street  R.  Co.t.  Dea  Moinee 

January,  67  Cal.  614;  People  ex  rel.  Spiers  Broad-Gauge  Street  B.  Co.  73  Iowa,  613,  38 

T.  Latrlry,  IT  Gal.  App.  331,  119  Pac.  1080;  N.  W.  610,  36  N.  W.  602;  Dea  Uoinea  City 

Nevada  Bank  v.  SteinmiU,  64  Cal.  301,  30  B.  Co.  v.  Dea  Moinea,  161  Fed.  SS4;  Mercan- 

Pae.  970;   Workman  v.  Southern  P.  R.  Co.  tile  Truat  Co.  v.  Denver,  161  Fed.  760,  120 

ISO  Cal.  636,  62  Pac.  165,  316;  Merced  Falls  C.  C.  A.  100,  201  Fed.  608;  Elliott,  Boada  t 

Gas  &  Electric  Co.  v.  Turner,  S  CaL  App.  Streets,  2d  ed.  762. 

720,  64  Pac.  230;  Southern  P.  Co.  v.  Port-  The  extent  of  the  right  conferred  by  the 

land,    177    Fed.    068;    Indianapolis    Cable  constitutional  provision  is  not  tlie  quantum 

Street  R.  Co.  v.  Citizens'  Street  R.  Co.  127  of  the  acceptance,  but  the  quantum  of  the 

Ind.  369,  6  L.BJV.  639,  24  N.  E.  1054,  26  oOer. 

N.  B.  893;   Stanislaus  Countv  v.  Ban  Joa-  Ban  Diego  Water  Ca  t.  Ban  Diego,  118 

quin  &  K.  River  Canal  &  Irrig.  Co.  192  O.  Cal.  668.  38  L.R-A.  460.   62  Am.  St  Rep. 

8.  201,  206,  48  L.  ed.  406,  410,  24  Sup.  Ct.  261,  60  Pac.  638;  Grand  Trunk  Weatem  R. 

Bep.  241;  Hovelman  t.  Kaneaa  City  Horse  Co-  '•  South  Bend,  227  U.  S.  S44,  67  L.  ed. 

B.  Co.  79  Mo.  639 ;8Ute.  Hudson  Teleph.  Co.  633,  44  L.R.A.(N.8.)   40B,  33  Sup.  Ct.  Rep. 

Prosecutor,  v.  Jersey  City,  49  N.  J.  L.  303,  »03,  306;  Nevada  Bank  ».  Stcinmit.,  64  Cal. 

60  Am.  Rep.  619,  8  Atl.  123;  Rutland  Klec-  ^°\^\^;,V°LT^J'T'  T«^,^'« 

trie  Light  Co.  V.  Marble  Cit;  Electric  Light  ±/^-  .^'^J^''' /"i  "?  f*^r  ""*'  ""'  "*'• 

Co.  66  V  377,  20  L.R.A.  821,  36  Am.  St.  ^,  T' ^,T  tv^^^  ^io  JZdl  I 

Rep.  868,  26  Atl.  636;  Northwestern  Teleph.  ^t'^^tf ^^ '^'  ^^t^ 

Excb    Co.  V.  Minneapolis,  81  Minn.  140.  63  The  obligations  of  a  valid  contract  ean- 

L.R.A.  176,  83  N.  W.  S27,  86  N.  W.  69;  Boisfl  „„t  be  impaired  by  the  adoption  of  a  new 

Artesian   Hot  t   Cold   Water   Co.   v.   Bois«  ConsOtution  any  more  than  thay  can  be  by 

City,  230  U.  S.  84,  67  L.  ed.  1400,  33  Sup.  the  enactment  of  »  Uw  ly  the  legislatura. 

Ct.  Rep.  097;  Pearsall  v.  Great  Northern  R.  Bde  t.  Knight,  93  CaL  ISO,  28  Pao.  860; 

Co.  161  U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct  McCraokm  v.  Hayward,  2  How.  608,  II  L. 

Bep.  706;  Capital  City  Light  t  Fuel  Co.  v.  ed.  897;  Wertem  U.  Teleg.  Co.  T.  Hopkins, 

TalUhaaaee,  186  U.  S.  401,  46  L.  ed.  1219,  160  Pac  106,  116  Pac.  6S7. 

22  Sup.  Ct.  Rep,  866;  Detroit  v.  Detroit  ft  The  provision  of  the  CalifomU  Constitu- 

H.  PI.  Road  Co.  4.1  Mich.  140,  6  N.  W.  276;  tion  that  laws  reUting  to  corporations  may 

Elliott,  Roads  ft  Streets,  2d  ed.  |  T5S;  Grand  at  any  time  be  altered,  amended,  or  repealed 

Trunk  Western  R.  Co.  v.  South  Bend,  237  has  no  application  to  the  caae  at  bar. 

V.  8.  644,  S7  L.  ed.  833.  44  L.R.A.(N.B.)  Capital  City  Light  ft  Fnel  Co.  v.  Talla- 

406,  33  Sup.  Ct.  Rep.  303.  hasaee,  186  U.  S.  401,  48  L.  ed.  ISIO,  22  Sup. 

The   franchise   granted   by   the   Constitu-  Gt.    Rep.    866;    Stanislani    County   v.    San 

tlon  of  1870  to  gas  and  water  companies  is  Joaquin  ft  K.  River  Canal  ft  Irrig.  Co.  192 

what  is  generally  spoken  of  as  a  "blanket"  U.  8.  201,  48  L.  ed.  406,  24  Sup.  Gt  Rep. 

fraochiae.     This   kind   of   a   franchise  is   a  241 ;  Western  U.  Teleg.  Co-  t.  Hopkiof,  160 

valid  grant,  and  when  accepted  is  aa  binding  Cal.  106,  116  Pac.  S68. 
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Hr.  Garret  W.  McEnerner  ftlso  argued 
the  cauM,  and,  nith  Metsn.  Oscar  Trippet 
and  Warren  Oregorj,  filed  a  briet  for  plain- 
tiff In  error: 

It  ia  not  denied  tbat  in  1S09  the  Econom- 
le  Gaa  Compajij,  here  represented  by  the 
plaintiff  in  error,  acquired,  and  tbat  it  dov 
holds,  a  franchise  to  luppl;  gas  within  the 
ci^  of  Los  Angeles,  and,  to  that  end,  to 
occupy  streets  of  tliat  citj  with  its  mains. 

People  T.  Stephens,  62  Cal.  ZOQ;  Fereria 
V.  Wallace,  129  Cal.  397,  02  Pac  61;  Be 
Johnston,  137  CaL  US,  09  Pac.  973;  Den- 
ninger  v.  Pomona,  146  Cal.  020,  70  Pac.  300; 
Stoclcton  Gas  &  Electric  Co.  t.  San  Joaquin 
County,  148  Cal.  313.  6  L.R.A.(N.S.)  174, 
83  Pac.  S4,  7  Ann.  Can.  611;  Re  Russell,  103 
Cal.  ftflS,  120  Pac.  87G,  Ann.  Cas.  1914A, 
152;  People  ex  rel.  Woodhaven  Gaslight  Co. 
T.  Deehan,  1B3  N.  Y.  528,  4T  N.  E.  787;  Illi- 
nois C.  R.  Co.  y.  Cliicago,  170  U.  S.  840,  660, 
44  L.  ed.  622,  629,  20  Sup.  Ct.  Rep.  609; 
Bois«  Artesian  Hot  k  Cold  Water  Co.  t. 
Bois«  City,  230  U.  S.  84,  67  L.  ed.  1400,  33 
Bup.  Ct.  Rep.  907. 

Once  it  is  conceded  that  the  Economic  Gas 
Company  poasessea  a  franchise,  it  nect 
rily  follows  that  It  must  poHsess  the  precise 
franchise  offered  in  g  19  of  article  It  of  the 
Constitution  of  California,  hecause  the  ac- 
ceptance of  a  franchise  must  conform  to  the 
offer  thereof,  and  such  an  offer  can  only  be 
accepted  in  (olo  or  rejected   altogether 

7  Am.  &  Eng.  Enc  Law,  2d  ed.  600;  Rex 
T.  Westnood,  7  Ring.  1,  3  Dow  t  C.  21,  4 
Bli^.  N.  R.  213,  7  Dowl.  t  R.  267,  4  Barn, 
ft  C.  781 ;  Collins  t.  Amsterdam  Street  R. 
Co.  76  App.  Div.  262,  78  N.  Y.  Supp.  470; 
Brooklyn  ft  B.  B.  R.  Co.  v.  Long  Island  B. 
Co.  72  App.  DiT.  496,  76  N.  Y.  Supp.  777; 
Detroit  V.  Detroit  City  R.  Co.  37  Mich.  668; 
Canastota  Knife  Co.  t.  Newington  Tram- 
way Co.  69  Conn.  146,  36  Atl.  1107;  People 
T.  Albany  ft  V.  R.  Co.  £4  N.  Y.  263,  82  Am. 
Dee.  296. 

It  is  no  impeachment  of  the  extent  of  the 
franchise  that  all  rights  conferred  thereby 
are  not  exercised  at  once. 

Grand  Trunk  Western  R.  Co.  t.  South 
Bend,  227  U.  S.  G44,  57  L.  ed.  033.  44  L.R.A. 
(N.8.)  406,  33  Sup.  Ct.  Rep.  303;  Workman 
T.  Southern  P.  R.  Co.  129  Gal.  630,  62  Pac. 
IBS,  310;  Los  Angeles  v.  Sonthern  P.  R.  Co. 
1S7  Cal.  3S3,  108  Pac.  66. 

It  is  the  established  rule  that  the  grantee 
of  a  franchise  to  furnish  water  or  aitificial 
li{^t  to  a  municipality  and  ita  inhabitants 
is  in  duty  bound  by  contract  to  serve  the 
whole  public,  and  when  necessary,  having 
regard  to  the  reasonable  circumatancea  of 
the  case,  gradoally  to  extend  Its  plant  so 
that  the  municipality  and  all  of  ila  iuhab- 
Itants  may  be  so  aerved. 

People  a  reL  Woodhavsn  Gaslight  Co.  t. 
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Deehan,  163  N.  Y.  62B,  47  N.  B.  787;  lUi- 
nois  C.  R.  Co.  v.  Chicago,  176  U.  S.  646, 
666-667,  44  L.  ed.  622,  02D,  030,  20  Sup.  CL 
Rep.  609;  Lukrawka  «.  Spring  Valley  WaUr 
Co.  15  Cal.  App.  Dec.  793 ;  Dooley  r.  People's 
Water  Co.  (decided  by  Cal.  R.  Commission, 
Dec.  3,  1013) ;  Dea  Moines  Street  R.  Co.  v. 
Dee  yoines  Broad-Gauge  Street  R.  Co.  73 
Iowa,  613,  33  N.  W.  610,  36  N.  W.  602; 
People  V.  Detroit  United  B.  Co.  162  Hich. 
400,  139  Am.  St.  n&p.  582,  126  N.  W.  700, 
127  N.  W.  74S;  Indiana  R.  Co.  v.  Hoffman, 
161  Ind.  393,  69  N.  E.  399,  16  Am.  Neg.  Rep. 
627;  Truesdale  v.  Newport,  28  Ky.  L.  Rep. 
840,  SO  S.  W.  689;  St.  Louis  Gaslieht  Co.  ▼. 
St.  Louis,  48  Mo.  121;  Carroll  v.  Silver  Creek 
Natural  Gas  ft  Improv.  Co.  163  App.  Dlv. 
830,  139  N.  Y.  Supp.  161;  Tulsa  Street  B. 
Co.  «.  Oklahoma  Union  Traction  Co.  27  Okla. 
33B,  113  Psc.  180;  Los  Angeles  v.  Pomeroy, 
124  Cal.  049,  67  Fac.  686. 

Section  19  of  article  1 1  of  the  ConsUtn- 
tion  of  California,  adopted  in  1679,  was  in- 
tended to  grant,  and  in  fact  did  grant,  when 
accepted,  franchises  to  supply  water  and 
artificial  gas  to  the  entire  municipality  and 
to  all  of  ita  inhabitants;  and  the  acGeptanee 
of  the  offer  created  correlative  duties  of  an 
njual  extent. 

People  ex  rel.  Woodhaven  Gaslight  Co.  v. 
Deehan,  153  N.  Y.  628,  47  N.  E.  787;  Illinola 
C.  R.  Co.  V.  Chicago.  170  U.  S.  040,  S66,  44 
L.  ed.  022,  S29,  20  Sup.  Ct.  Rep.  509;  Bois« 
Artesian  Hot  ft  Cold  Water  Co.  v.  Bois« 
City,  230  U.  S.  84.  67  L.  ed.  1400,  33  Sup. 
Ct  Rep.  097;  Louisville  v.  Cumberland 
Teleph.  ft  Teleg.  Co.  224  U.  S.  649,  SB  L. 
ed.  934,  32  Sup.  Ct  Rep.  572;  Owensboro  v. 
Cumberland  Teleph.  ft  Teleg.  Co.  230  U.  8. 
58,  67  L.  ed.  1380,  33  Sup.  Ct  Rep.  988. 

The  very  nature  of  the  subject-matter  of 
franchisee  for  supplying  water  and  artifi- 
cial light  to  municipalities  presupposes  that 
the  grantee  will,  at  the  beginning,  occupy 
hut  a  small  portion  of  the  area  in  which  Uh 
franchise  is  to  operate,  and  later,  with 
growth  and  expansion,  will  occupy  the  whole 

San  Diego  Water  Co.  v.  San  Di^fo,  IIS 
Cal.  666,  60  L.R.A.  633,  62  Am.  St.  Rep. 
261,  50  Pac  633;  Bois«  Artesian  Hot  ft  Cold 
Water  Co.  v.  Boist  City,  230  U.  S.  84,  VI, 
67  U  ed.  1400,  1406,  33  Sup.  Ct  Bep.  097; 
People  ex  rel.  Woodh|iven  Gaslight  Go.  v. 
Deehan,  153  N.  Y.  628,  47  N.  E.  787  i  Re 
Consolidated  Gas  Co.  56  Mise.  49,  106  N.  Y. 
Supp.  407;  Mercantile  Trust  Go.  v.  Denver, 
161  Fed.  769,  affirmed  in  120  C.  C.  A.  100, 
201  Fed.  BOS. 

Francblsea  of  the  type  here  involvad  ate 
coeitenaive  with  the  limits  of  the  mnnletpal- 

11,. 

People  ex  rel.  Woodhaven  Gaslight  Co.  v. 
Deehan,  133  N.  Y.  628,  47  N.  E.  787;  Boia< 
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Artesian  Hot  ft  C«1d  Witter  Co.  v.  Boiat  6B3,  690,  S2  L.  ed.  030,  633,  28  Sup.  Ct.  Bep. 

City,  230  U.  B.  84,  57  L.  ed.  1400,  33  Sup,  341. 

Ct.  Rep.  907;  Quincj  t.  Bull,  106  111.  337;  The  provision  of  the  Federal  ConrtltutlMi 
Wiilianuport  Pass.  R.  Co.  t.  Willi smEpoit,  that  no  state  shall  pass  a  law  impairing  the 
leo  Pa.  1,  13  AtL  490;  West  Sprlngfleld  t.  obligation  of  a  contract  applies  to  a  con- 
West  SprtngSeld  Aqueduct  Co.  167  Mass.  tract  to  which  the  state  ii  a  party,  sa  well 
126,  44  N.  E.  lOflS;  Northwestern  Teleph.  s«  to  contracts  wholly  between  individuals. 
Exch.  Co.  V.  Minneapolis.  81  Minn.  140,  S3  Fletcher  v.  Peck,  6  Cranch,  ST,  2  L.  ed. 
L.R.A.  176,  83  N.  W.  527,  86  N.  W.  OS;  162;  New  Jersey  v.  Wilson,  7  Cranch,  IM, 
Duluth  V.  Duluth  Teleph.  Co.  84  Minn.  486,  3  L.  ed.  303;  Davis  t.  Gray,  10  Wall.  203, 
87  N.  W.  1127;  Michigan  Teleph.  Co.  v.  St.  21  L.  ed.  447. 

Joseph,  121  Mich.  S02,  47  L.R.A.  87,  80  Am.  No  question  ot  regulation  under  the  police 

Bt  Rep.  6S0,  BO  N.  W.  383;  State  v.  Ne-  power  is  here  ioTolved.     The  police  power 

braaka  Teleph.  Co.  127  Iowa,  1S4,  103  N.  W.  may  reasonably  regulate,  but  it  cannot  de- 

120;  Com.  ei  rel.  Bell  Teleph,  Co.  v.  War-  stroy,  B  vested  contract  or  right 

wick,  185  Pa.  023,  40  Atl.  93.  Owensboro  v.  Cumberland  Teleph.  ft  Tellg. 

The  franchises  granted  by  g  19  ot  article  Co.  230  U.  B.  68,  67  L.  ed.  1389,  33  Sup. 

11  of  the  Constitution  of  California,  as  it  Ct.  Rep.  988;  Hawea  v.  Chicago,  168  IIL  063, 

existed  between  1879  and  IBIl,  are  in  per-  30  L.RjI.  226,  42  N.  E.  373. 

petuity.  The  grant  of  a   right  to  use  the  public 

Boise  Artesian  Hot  ft  CoM  Water  Co.  v.  streets   of  a   municipality   by  laying   down 

Bois«  City,  230  U.  S.  84,  67  L.  ed.  1400,  33  pipes  and  conduits  therein  in  order  to  supply 

Sup.  Ct.   Rep,   907;   Owensboro  v.   Cumber-  the  city  and  ita  inhabitants  with  gaslight 

land  Teleph.  k  Tcleg.  Co.  230  U.  S.  68,  67  is  not  a  mere  license,  but  is  the  grant  oi  a 

L.  ed.  138Q,  33  Sup.  Ct,  Rep.  988;  Louisville  property  right  which  is  assignable  and  tai- 

».  Cumberland  Teleph.  ft  Teleg.  Co.  224  U.  able  as  such. 

8.  603,  SO  L.  ed.  940,  32  Sup.  Ct.  Rep.  672;  Owensboro  v.  Cumberland  Teleph.  ft  Teleg. 

Ban  Diego  Water  Co.  v.  San  Diego,  118  Cal.  Co.  230  U.  B.  58,  57  L.  ed.  1380,  33  Bup.  Ct. 

GS6,  38  I.R^.  400,  02  Am.  St.  Rep.  261,  50  Rep.  088;  Bois«  Artesian  Hot  ft  Cold  Water 

Pac.  033;  South  Pasadena  v.  Pasadena  Land  Co.  t.  Boist  City,  230  U.  8.  84,  67  L.  ed. 

ft  Water  Co.  1G2  Cal.  670,  03  Pae.  400;  Atty.  1400,  33  Sup.  Ct.  Bep.  097;  Louisville  t. 

Gen.  T.  Haverhill  Gaslight  Go.  216  Mass.  Cumberland  Teleph.  ft  Teleg.  Co.  224  U.  B. 

S64,  101  N.  B.  1061.  040,  60  L.  ed.  934,  32  Sup.  Ct.  Rep.  672; 

The  disposition  of  this  case  should  be  con-  New  Orleans,  S.  F.  ft  L.  R.  Co.  v.  Delamore, 

trolled  by  four  recent  decisions  of  this  court.  114  U.  B.  601,  20  L.  ed.  244,  5  Sup.  Ct.  Rep. 

Louisville  «.  Cumberland  Teleph,  ft  Teleg,  1009;  Knoxville  v.  Africa,  28  C.  C.  A.  2S2, 
Co.  224  U.  S.  049,  66  L.  ed.  034,  32  Sup,  Ct  47  U.  6.  App.  74,  240,  77  Fed.  501 ;  Morrli- 
Bep.  572;  Grand  Trunk  Western  R.  Co.  v.  town  v.  East  Tennessee  Telepb.  Go.  63  C.  C. 
South  Bend,  227  U.  S.  544,  57  L.  ed.  633,  A.  132,  115  Fed.  307. 
44  L.RA.(N.B,|  405,  33  Sup.  Ct.  Rep.  803;  Although  the  grant  contained  In  the  Call- 
Owenaboro  v.  Cumberland  Teleph.  ft  Teleg.  fomia  Constitution  was  general  In  character, 
Co.  230  U,  S.  58,  67  L.  ed.  1380,  33  Bup.  Ct.  and  named  no  speciBc  grantee  or  municipal- 
Rep.  888;  Boise  Artesian  Hot  ft  Cold  Water  ity,  nevertheleas,  when  accepted  by  any  per- 
Co.  V.  Bois«  City,  230  U.  S.  84,  67  L.  cd.  «oi>  "i  corporation,  it  became,  aa  to  that 
1400,  33  Sup.  Ct.  Rep.  007.  Bee  also,  Illinois  person  or  corporation,  a  special  franehlM 
C.  R.  Co.  V.  Chicago,  176  U.  S.  846,  068,  44  or  charter  of  equal  effect  as  if  the  people  of 
L.ed.  622,  B2S,  20  Sup,  Ct.  Rep.  500;  People  the  state,  through  authorized  anthoritiea, 
ex  rel.  Woodbaven  Gaslight  Co.  v.  Deehan,  had  issued  to  that  person  or  corporation  ft 
153  N.  Y.  628,  47  N.  E.  787.  distinct  franchise  or  charter. 

,,            _,            ^                   ,  -^  „   „,  .  ,  Stanislaus  Coun^  v.  San  Joaquin  ft  K. 

J^^,'  ^tr^V^'J^'^  ?f  ^-?'  ^^^'^-  Ri'«  Canal  ft  Irrig   Co.  192  uTs.  201,  48 

artag  also  filed  a  brief  for  platat.ff  In  error:  ^  ^  ^^g   ^  g„     ^  p,,^,  g^    Bast  g^. 

The  Supreme  Court  of  the  United  State.  „^„  gait  Mfg.  Co  v.  East  Saginaw,  18  w3l 

will  determine  for  itself  the  question  of  the  573   jq  L   ed   811 

•xUtenca  or  noneiistence  ot  s   contract  in  ^  ^^^^  g^;^  by  the  Constitution  to  Uj 

eaaea  of  this  character,  and  whether   the  ^^^  _ip^  „d  conduits  In  the  streeU  of  a 

state  Uw  complained  of  irapaira  its  oWi-  ^(ty  ;,  constitutionally  impaired  by  a  aub- 

l™*"*-  lequeot  change  in  the  law,  which  exacts  a 

Grand  Trunk  Weatern  R.  Co.  t.  South  (ranchtae,  or  requires  a  payment  to  the  city 

B«nd,  227  U.  S.  544,  67  L.  ed.  633.  44  L.B,A.  at  a  rental  for  such  use  and  occupation. 

(NJ3.)  405,  33  Sup.  Ct.  Rep.  303;  Mercas-  Boise  Artesian  Hot  ft  CoM  Water  Co.  t. 

tile  Trust  ft  D.  Co.  v.  Columbus,  203  U.  S.  Bols*  City,  230  U.  8.  84.  67  L.  ed.  1400,  33 

311,  61   L.   ed-   108,  27   Sup.   Ct.   Rep.   S3;  Sup.  Ct.  Rep.  OOTj   So  JtdinatoB,  137  GaL 

Northern  P.  R,  Co.  v.  Minnesota,  208  U.  '8.  115,  89  Pac.  OTS. 
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The_  words  "bo  f«r  u  may  be  necewary  tello  Water  Co.  t.  Standi^,  T  Idaho,  1S5, 

for  introducing  into  and  aupplfiiig  luch  city  61  Fac.  618;  Hovelman  v.  Kanaaa  City  Hone 

and  its  inhabitants  either  with  gaslight  or  B.  Co.  79  Mo.  632. 

other   illuminating   light"   define  and   indi-        A  company  operating  under  a  single  fran- 

cate   with   certainty  the  compelling  motive  chise  cannot  discontinue  its  eerrice  on  any 

and  object  of  the  enactment.    The  grant  was  particular   part  of   its  system,  which,  con- 

designedly  made  coexteneiTe  with  the  object  eidered  by  itself,  is  unproRtsble,  because  the 

■ongbt  to  be  attained.  operation  of  the  system  aa  a  whole  may  show 

People  T.   Btephena,  62  Cal.  234.  a  proflt. 

It  is  not  necessary  that  ■  privilege  or  Atlantic  Coast  Line  B.  Co.  v.  North  Car- 
license  to  use  the  streets  of  a  city  for  the  olina  Corp.  Commission,  806  U.  S.  1,  27, 
purpose  of  supplying  its  inhabitants  with  SI  L.  ed.  933,  945,  27  Sup.  Ot  Rep.  68S,  11 
these   necessities   be   accepted   expressly   by  Ann.  Gas.  39B. 

the  grantee.    It  is  only  necessary  to  aacer-        A  public  service  corporation  having  begun 

tain   the  intention  of  the  parties,  and   the  the   exercise   of   its   franchise,   its   duty   to 

grantee,  unless  specifically   required  by  the  properly    serve    the    public    thereunder    !a 

ordinance  to  accept  it  in  writing,  may  do  so  recognized   and   enforced.      Mandamus   will 

by  acting  thereunder  In  a  substantial  man-  lie  to  compel  the  performance  ot  this  public 

ner.  duty. 

Chicago  Municipal  Gaslight  t  Fuel  Co.  v.        Savannah  &  P.  Canal  Co.  v.  Shuman,  SI 

Lake,  130  111.  42,  22  N.  E.  616>  City  R.  Co.  Ga.  400,  44  Am.  St.  Rep.  43,  17  S.  E.  937; 

T.  Citizens'  Street  R.  Co.  166  U.  S.  657,  668,  Union  P.  R.  Co.  v.  Hall,  91  U.  S.  313,  23 

41  L.  cd.  1114,  1118,  17  Sup.  Ct.  Rep.  653.  L.  ed.  428. 

The   Constitution   contemplated   a   single        The  municipalities  of  California  are  not 

grant  for  the  purpose  of  supplying  the  city  without   a  concrete  and  signal   illustration 

and  its  inhabitants  with  gaslight,  and  not  a  of  the  consequences  that  must  result  from 

series  of  separate  and  detached  grants.  a  construction  that  limits  the  public  utility 

Grand   Trunk   Weatem   R.   Co.   v.   South  to  the  streets  occupied  prior  to  the  consti- 

Brad,  227  U.  8.  644,  57  L.  ed.  633,  44  L.R.A.  tutional  change. 

(N.S.)  406,  33  Sup.  Ct.  Rep.  303;  Africa  v.       Lukrawka  v.  Spring  Valley  IVater  Co.  IB 

Enoxrille,  70  Fed.  729;  Workman  v.  South-  Cal.  App.  Dec.  783. 

em  P.  R.  Co.  129  Cal.  53fl,  62  Pac.  1S5,  316;         „  ™      >      „    «,.     ,  j    ,  .      - 

,      ,     ,,,  „      .     ,      .   1-  1     L     1.   Ir  1  Messrs.  Charles  S.  Wheeler  and  John  F. 

Louisville  v,   Cumberland  Teleph.  k  Tcleg.  „      .     -,   .      l  ■  , 

Co.  m  U.  S.  849,  5«  L.  rf.   034,  32  Sup.  ""'■"'',  '  "'•'  •■.""'"  """-..        . 

Ot.  R.p.  672  i  Mm.d  Fall.  Gu  t  El«t,i=  .   °''';""'?,  *   "■"■"""''"'"•I    P™""»»   '• 

Co.  T.  Tu,™r  2  CI.  ipp.  720,  S4  P.c.  230;  •»  '•.'■I"""?  ~»"™"'  '''.'"';  '""'°^  ° 

Ifarcnin,  Tiiirt  Co.  J    Dmi.r,  HI    Frf.  ""J"»8  '"^  •""''"  °''.'^  '"'  '^"^  '' 

769i   P»pV.   Pu..  R.  Co.  V.   Eiu™,   14  —   ".««■     "  U..   pro„..oo   jooU™. 

Pbii..  23?;  Chlcgo,  St.  L.  t  P.  E.  Co.  r.  KJ'"!  •'"■  »«".•'  «  F-t  ^  Ita  po,,K« 

Euert,  127  Ind.  150    20  N.  E.  Mi   H1il.  ?!  »''"'«!?""'«  ■""«■"'•  "S"  •.'™" 

..  Chl«BO,  St  L.  4  P.  E.  Co.  122  lod.  317,  1«  "»""«'  ,"■  "~  "^ '"'""  "  ""f ''•»* 

7  L.E.i    257,  23  N.  E.  782;  Indi.o.poli.  """'"  «°  "',''""  P~P.''  *'  ""''"•"I"  "» 

Cbl,  Str.rt  E.  Co.  V.  Cillan,'  Street  E.  Pert"™"™  ■'  'J'  """»■ 

C   127   lod.  300,  S  L.E.*.  530,  2.  N.   E.  ^  ''■""J  »  ^l.  P.  K.  G._^..  E.„.;   113U 

1064,   2°^/^-  *■■  J"^^.  United  SUtes  v.  Denver  &  R.  G.  R.  Co.  160 

The  ^bl'g«tion  of  this  contract  was  Im-  g        (^ 

paired  by  the  subsequent  legislation  because  n        .1 

the  value  of  the  construction  already  made        SL      \-    l   i       _i.-  1.   ■   m     >       .-in 
by  the  Economic  Gas  Company  in  the  streets       ^»  "^'^^  !"'  w       '     Ji     /  1    i 

<d  Los  Angeles  was  thereby  lessened.  '"  •?»^^''",'^  repeatedly  declared. 

Bartemo^  ..  Iowa.  18  Wall.  129,  21  L.       ?*°^'''*"'J^"  a  r  f  ,7,'   k°t"r  ^m^; 

•d.  929;  United  State;  v.  Lynah,  188  D.  S.  ^"iT'^^.   ,  .        ^     '..1     c     1  r.    ' 

469.  47  L.  ed.  648,  23  Sup    Ct.  Rep.  340,  "*•  ^^  P«-  ^*'^  *""•  J\^}^\^°''^  ^"^ 

Pu^pelly  V.  Green  Bay  A  M.  Canal  Co.  13  «<'f »  '■  f*'!^*"'  ^"''  *  "'"'"  ^-   "^ 

Wall.  166,  179,  20  L.  ed.  557.  560;  Pearsall  ^'-  °"*'  "^  ^^   *^°:       .    ,^  ^,  ^  _,„ 

Y.  Great  Northern   H.   Co.    161   U.   S.   646,        The  true  construction  is  that  which  wUl 

B«I,  40  L.   ed.  838,   843,   16   Sup.  Ct  Rep.  effectuate  this  object. 
705;  Denver  v.  Mercantile  Trust  Co.  120  C.        ^wple  v.  Stephens,  62  Cal.  233. 
C.  A.  100,  201  Fed.  7B0;  Des  Moines  Str«t        By   its   own   terms,   th«   provision   ceases 

R.  Co.  V.  Des  Moines  Broad-Gauge  Street  R.  to  operate  in  any  municipality  which  owns 

Co.  73  Iowa,  613,  .33  N.  W.  610,  65  N.  W.  its  own  works.     Accordingly,  if  the  rule  of 

602;    People   ex    rel.    Woodhsven    Gaslight  strict   construction   be    adopted,    the   eonrt 

Co.,T.  Dechan,  16S  N.  Y.  628,  47  N.  E.  787;  must  declare  that  people  were  expected  to 

Wyman,  Fab.  Service  Cotp.  |  881^  Poea-  understand  by  this  provision  that: 
«/«  .-.         tfS  V.  8. 


by  Google 


leis. 


RUSSELL  Y.  SUBASTtAH. 


(1)  An  inviUtioD  wu  extended  to  enter 
into  the  field  of  public  service,  and  auume 
the  obi igat ions  to  Bcrve  tlie  citj  and  its 
eziBtiug  and  future  inhabitants; 

(S)  No  monopoly  was  givea,  but  cotnpe- 
tltion  with  existing  public  service,  protected 
bf  definite  franchises,   was  desired; 

(9)  A  person  devoting  property  to  this 
public  service  could  never  free  it  from  the 
UM  to  which  it  had  been  put; 

(4)  Though  service  of  this  clasB  involved 
the  investment  of  vast  sums  in  inconverti' 
hie  capital,  yet  the  investment  was  invited 
upon  a  license  revocable  at  will  b;  the  people 
of  the  stat«,  and  revocable  by  the  conetruc- 
tioD   of  similar   work   by   the   municipality 

It  ifl  obvious  that  such  an  Interpretation 
would  defcAt  the  object  for  which  this  pro- 
vlaion  was  adopted,  and  should  therefore  be 

Louisville  T.  Cumberland  Teleph.  t  Teleg. 
Co.  £24  U.  S.  SB3,  se  L.  ed.  940,  32  Sup.  Ct. 
Rep.  672. 

Neither  the  common-law  rules  nor  the 
statutes  in  force  authorize  resort  to  the 
rule  of  strict  construction. 

MiSBouri,  K.  &  T.  R.  Co.  v.  Kansas  P.  R. 
Co.  07  U.  S.  4B7,  24  L.  ed.  10B7 ;  King  v. 
Samuel,  7  Cal.  App.  69,  93  Pac.  301;  Chitty, 
Prerogatives,  393,  394;  People  v.  Stephens, 
02  Cal.  233;  United  States  v.  Denver  &  R. 
a.  R.  Co.  ISO  U.  S.  14,  37  L.  ed.  979,  14 
Bup.  Ct.  Rep  11;  Clary  v.  Rolland,  24  Cal. 
148. 

The  territorial  extent  of  the  franchise  la 
M  clearly  defined  that,  as  to  this,  there  b 
no  room  for  construction. 

CUrIc  V.  Los  Angeles,  160  CaL  30,  116 
Pae.  722. 

Under  elementary  rules  of  law  relating  to 
contracts,  a  grant  mu«t  be  accepted  ae- 
oordlng  to  its  terms.  The  extent  ot  the 
grant  cannot  be  measured  by  tbe  acceptance, 
certainly  not  by  the  evidence  of  acceptance. 
In  order  to  constitute  an  acceptance,  the 
aaaent  to  the  terms  of  the  offer  must  be  ab- 
solute and  unqualified. 

Brogden  v.  MetropoUUn  R.  Co.  L.  R.  2 
App.  Cas.  601,  e  Eng.  Rul.  Caa.  04;  Smith 
V.  Hughes,  L.  R.  6  Q.  B,  Div.  S97,  40  L.  J. 
Q.  B.  N.  S.  221,  23  L.  T.  N.  8.  320,  19  Wedc. 
Rep.  10S9. 

If  the  words  of  tbe  grant  itself,  defining 
territorial  extent,  were  open  to  interpreta- 
tion, tbe  cases  and  decisions  showing  the 
•■tent  of  the  obligations  aHSumed  by  tbe 
grmnt  remove  any  uncertainty. 

Lukrawka  v.  Spring  Valley  Water  Co.  16 
Cal.  App.  Dec.  706;  Botbwell  v.  L'onsumers' 
Co.  13  Idaho,  66S,  24  L.R.A.(N.S.)  4es,  92 
Pac.  833;  Pocalello  Water  Co.  v.  Standley, 
7  Idaho,  166,  61  Pac  SIB;  Eyndman  Water 
Go.  V.  Hyndman,  7  Fa.  Super.  Ct.  191. 


Even  if  the  rule  of  strict  construction 
were  applicable,  the  decision  could  not  be 
supported    on    the   theory   on    which    it    is 

Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  S44,  G7  L.  ed.  033,  44  L.ILA. 
(N.S.)  406,  33  Sup.  Ot  Rep.  303;  Bewley's 
Caae,  0  Coke,  131a. 

Measrs.  Ray  E,  Nimmo  and  Albert  Iiee 
Sl«phenB  argued  the  cause,  and,  with 
Messrs.  John  W.  Shenk  and  William  J.  Carr, 
Aled  a  brief  for  defendant  in  error: 

A  lighting  company  which  constructed 
its  aystem  under  the  provisions  of  g  19  ot 
article  11  of  the  California  Conatitution,  me 
it  was  formerly  written,  obtained  no  vested 
rights  as  to  streets  not  used.  As  to  such 
streets  there  could  be  no  contract. 

St.  Louis  V.  Western  U.  Teleg.  Co.  149 
U.  S.  465,  37  L.  ed.  SIO,  13  Sup.  Ct.  Rep. 
990;  Peareall  v.  Great  Northern  R.  Co.  161 
U.  S.  648,  40  L.  ed.  83B,  16  Sup.  Ct.  Rep. 
70S;  Wisconsin  k  M.  R.  Co.  v.  Powers,  191 
U.  S.  379,  386,  4g  L.  ed.  229,  230,  24  Sup. 
Ct.  Rep.  107;  Northwestern  Teleph.  Exch. 
Co.  V.  St.  Charles,  164  Fed.  38S;  Muakc^ee 
Nat.  Teleph.  Co.  v.  Hall,  4  Ind.  Terr.  IS, 
04  S.  W.  600;  Belleville  v.  Citizens'  Horse 
R.  Co.  152  111.  184,  29  L.R.A.  681,  38  N.  E. 
684;  Sunset  Teleph.  A  Tel^.  Co.  v.  Pasa- 
dena, 161  Cal.  285,  ]18  Pac.  706;  Western 
U.  Teleg.  Co.  t.  Hopkins,  160  Cal.  106,  116 
Pac.  657;  Stockton  Gas  k  Electric  Co.  v. 
San  Joaquin  County,  14B  Cal.  316,  5  L.R.A. 
(N.8.)  174,  83  Pac.  64,  7  Ann.  Caa.  611; 
3  Elliott,  Railroads,  |  1070;  Atchison  Street 
R.  Co.  v.  Nave,  38  Kan.  762,  6  Am.  St.  Rep. 
800,  17  Pac.  587;  Nellis,  Street  Railwaya,  | 
SO;  Bloeki  v.  People,  220  III.  444,  77  N.  B. 
172;  Re  Russell,  163  Cal.  868,  126  Pae.  876, 
Ann.  Cas.  1D14A,  162;  London  MilU  v. 
Fairview-London  Teleph.  Circuit,  106  III. 
App.  160. 

There  is  no  consideration  or  a  promise 
wbere  no  benefit  Is  conferred  upon  the  one 
making  it,  nor  detriment  suOered  by  the 
promisee,  and  the  promisor  neither  under- 
takes to  do  anything  which  he  is  not  bound 
to  do,  nor  forbears  from  doing  something 
which  he  has  a  right  to  do. 

9  Cyc.  316. 

It  makes  no  difference  that  the  one  to 
whom  a  naked  promise  was  made  hhs  suf- 
fered damage  by  relying  on  It 

9  Cyc.  317. 

The  constitutional  provision  waa  permii- 

Wisconsin  A  M.  R.  Co.  v.  Power^  10]  U. 
S.  370,  38S,  48  L.  ed.  £2»,  230,  24  Sup.  Ct 
Rep.  107;  St  Louiav.  Weatem  U.  Teleg.  Co. 
148  U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep. 
486;  Weatem  U.  Teleg.  Co.  t.  Atty.  Oen. 
126  U.  B.  S30,  31  L.  ed.  7M,  8  Sup.  Ct.  Rep. 
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901;  SUnulaiu  County  *.  San  Joaquin  &  the  offer  baa  become  permanently  acquired 

K.  River  Canal  t  Inlg.  Co.  192  tJ.  8.  201,  by  user. 

48  L.  ed.  40S,  24  Sup.  Ct.  Rep.  241.  Aspinwall  v.  Davieaa  County,  iZ  How.  364, 

An  act  or  charter  of  incorporatioa  i*  10  L.  ed.  29S;  Dartmouth  College  v.  Wood- 
sothing  more  than  an  offer,  to  be  couaum-  ward,  4  Wheat.  003,  4  L.  ed.  BBS;  Wads- 
mated  by  Kcceptanee.  worth  t.  Eau  Claire  County,  102  U.  B.  634, 

Pearaall  t.  Greftt  Northern  B.  Co.  lei  V.  20  L.  ed.  221 ;  PearuU  v.  Great  Northern  B. 

S.  046,  40  L.  ed.  838,  10  Snp.  Ct  Rup.  70S.  Co.  161  U.  S.  046,  40  L.  ed.  B38,  10  Sup.  Ot 

And  until  iueh  aeceptanM,  either  by  di-  Rep.  705;  Norton  v.  Taxing  DUt.  129  U.  S. 

rect  act  or  commencing  boalneaa,  the  legie-  479,  32  L.  ed.  774,  9  Sup.  Ct.  Rep.  322; 

lature  can  alter  or  repeat  Concord  v.  Fortimouth  Sav.  Bank,  92  U. 

Capital  City  Light  ft  Fuel  Co.  t.  Talla-  S.  623,  23  L.  ed.  628;   Falconer  v.  Buffalo 

hasaee,  166  U.  S.  401,  46  L.  ed.  1210,  22  Sup.  k  J.  R.  Co.  69  N.  Y.  491;   Covington  *  L. 

Ct.  Rep.  806,  affirming  42  Fla.  402,  28  Bo.  R.  Co.  *,  Kenton  County  Ct.  12  B.  Mon.  144; 

810;  Cincinnati,  H.  t  I.  R.  Co.  t.  Clifford,  Wilaon  v.  Polk  County,  112  Mo.  120,  20  8. 

113  Ind.  460,   IS  N.  E.   G24;   BUte  uae  of  W.  409. 

Washington  County  t.  Baltimore  t  O.  R.  Until  there  was  an  actual  phyaieal  oe- 

Co.  ]2Gill  &  J.  399,  38  Am.  Dec.317;  Naah-  eupancy   of   the   streeta,   under   the   former 

ville,  M.  &  S.  Tump.  Co.  t.  Davidson  Coun-  |  19  of  article  11,  there  could  be  no  Iran- 

ty,  lOS  Tenn.  258,  01  B.  W.  6B.  chiie.    It  was  a  mere  offer. 

Corporations    may    not    with     impunity  Belleville  v.   Citizens'   Horse  R.   Co.  158 

lUglect  to  embrace  the  offers  made  by  states  III.   184,   20  L.R.A.   6B1,   38   N.   E.  6S1;   3 

and  municipalities,  and  then  later  step  in-  Elliott,  Railroads,  §  1070;   Atchison  Straat 

to  the  courts  and  demand  redress  for  the  R.  Co.  v.  Nave,  SB  Kan.  752,  B  Am.  St.  Rep. 

withdrawal  of  those  offers.  BOO,  17  Pac.  687;  Indianapolis  Cable  Strert 

Baltimore   v.   Baltimore  Trust  *  0.  Co.  R.  Co.  v.  Citiiena'  Street  R.  Co.  —  Ind.  — , 

160  U.  S.  073,  41  L.  ed.  1100,  17  Sap.  Ct.  24  N.  E.  1064. 

Rep.  690.  Where  a  municipal  corporation  has  grutt- 

It  has  been  said  that  a  tranebiss  can  be  ed  to  a  street  railway  company  a  right  to 

lost  by  nonuscr  (Given  t.  Wright,  117  U.  &  lay  its  tracks,  but  required  it  to  have  iU 

G48,  29  L.  ed.  1021,  6  Sup.  Ct.  Rep.  907).  railway  in  operation  within  a  certain  time, 

It  must,  then,  follow,  as  a  logical  conclu-  sui^  grant  is  a  mere  licenss  to  lay,  maln- 

sion,  that,  if  the  franchise  may  be  lost  by  tain,  and  operate  such  railway  upon  the 

nonuser,  it  cannot  be  acquired  except  I^  conditions   named    in   the   o^dinanc«^    and 

user.  should  be  construed  moat  strongly  agmiast 

Statutory  grants   are  strictly   construed,  the  grantee. 

Cooaaw  Min.  Co.  v.  South   Carolina,  144  1  Nellis,  Street  Railways,  |  60;  Blocki  v. 

V.  8.  B60,  3S  L.  ed.  637,  12  Sup.  Ct.  Rep.  People,  220  III.  444,  77  N.  E.  172. 

089;  Hughes  v.  Northern  P.  R.  Co.  9  Sawy.  No  perpetual  righta  vested   in   the   Eoo- 

313,  18  Fed.  100;  La  Fiaiaance  Bay  Harbor  nomic  Gas  C(»npany. 

Co.   T.   Monroe,    Walk.   Ch.  '  (Mich.)     16S;  St.  Louis  t-  Western  U.  Teleg.  Co.  140  U. 

Scranton  Electric  Light  ft  Heat  Co.  v.  Scran-  S.  466,  37  L.  ed.  810,  13  Bup.  Ct.  Eep.  0BO; 

ton  Illuminating  Heat  £  P.  Co.  3  Pa.  Co.  Wabash  R.  Co.  v.  Defiance,  lOT  U.  S.  88,  42 

Ot   628;   State  ez  rel.   Minneapolis  v.   St  L.  ed.  87,  17  Sup.  Ct  Rep.  748;   Bodges  t. 

Paul,   U.   A   M.   R.   Co.   98   Minn.   3B0,   28  Western   U.    Teleg.    Co.    72    Miss.    010,   2B 

L.R.A.(N.B.}    808,   120   Am.   St   Rep.   681,  L.R^   770,    18   So.   84;    St   Clair    County 

108  N.  W.  861,  8  Ann,  Caa.  1047;  Detroit  Tump.  Co.  t.  Illinois,  06  U.  S.  63,  24  L.  ed. 

United  R.  Co.  v.  Detroit,  229  U.  8.  39.  S7  ^61 ;    Omaha    Electric    Light   ft   P.    Co.   v. 

L.  ed.  1060,  33  Sup.  Ct  Rep.  697;  Clark  v.  O"""^-  ^"2  C.  C.  A.  601,  170  Fed.  4S5; 

Los  Angelea.  160  CaL  39,   116  Pac    722-  Wyandotte  Electric  Light  Co.  v.  Wyandotte, 

Charles  River  Bridge  v.  Warren  Bridge,  11  l""''''- "■  ^  ^J^'  f*^  iJl^Kj""  „^"^ 

Pet   643.   647.   9  iTed.   822,   824;   H^ena  Jf  ^f,^:,\^'''±  %^\  *"l  " 

Waterworks  Co.  v.  Helena,  19S  U  S.  392,  ^^*-,lV'  "   ^"r^^iU^  I^^I' 

«  L  eH    2.10    21  R,.n    Ot    R*o   4(1-  Rl.fr  v  C^*'*^  U.   Teleph.   Co.    132   HI.   App.  M8i 

ML.  *^-  250.  25  Sup.  Ct   Rep.  40,  Blair  t.  g^j  Tennessee  Teleph.  Co.  v.  Franltfwt,  1« 

Chicago.  201  U.  S.  400.  472.  60  L.  ed.  801,  ^   ^gg    ^33  g    ^f  ggj 

831,  26  Sup.  Ct.  Rep.  427  j  Knoxville  Water  ^ 

Co.  T.  Knoxville.  200  U.  S.  3S,  SO  L.  ed.  359,  Mr.  Justice  Hugbea  delivered  the  opln- 

80   Sup.   Ct   Rep.   224;    Pearsail   v.   Great  ion  of  the  court: 

Northern  R.  Co.  161  U.  S.  040,  664,  40  L.  This  U  a  writ  of  error  to  review  a  Judg- 
ed. 838,  844,  10  Sup.  Ct.  Rep.  706.  ment  in  a  habeas  corpus  proceeding.     163 

Governmental  functions  expressed  in  of-  Cal.  668,  126  Pac  876. 

fsrs  of  franchises  may  be  changed  or   en-  The  plaintiff  in  error  was  arrested,  on  or 

Urged  until  a  deflnits  right  Bowing  from  about  February  27,  1S12,  [1B8]  upon  the 

•  !•  .-,         SSI  V.  8. 
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charge  of  eicavsting  in  »,  street  of  Lm  An- 
geles ia  violation  of  ■  municipal  ordiDanee. 
He  was  acting  on  behalf  of  the  Economic 
Gas  Company,  a  corporation  supplying  in- 
habituits  of  the  city  with  gas,  and  was  en- 
gaged in  preparing  to  lay  its  pipes  in  ■ 
street  which  it  had  not  previously  used. 
The  company  was  proceeding  under  a  claim 
of  right  baaed  upon  g  19  of  article  11  of  the 
■tat«  Constitution  ol  1879,  aa  amended  in 
1886,  which  was  as  follows: 

"Sec.  ]9.  In  any  city  where  there  are  no 
public,  works  owned  and  controlled  by  the 
municipality  for  lupplying  the  same  with 
water  or  artificial  light,  any  individual,  or 
any  company  duly  incorporated  for  auch 
purpose,  under  and  by  authority  of  the 
laws  of  this  state,  Bhall,  under  the  direc- 
tion of  the  superintendent  of  streets,  or  oth- 
er officer  in  control  thereof,  and  under  lucli 
general  regulations  as  the  municipality  may 
prescribe,  for  damages  and  indemnity  for 
damages,  have  the  privilege  of  using  the 
public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits 
therein,  and  connections  therewith,  so  far 
aa  may  be  necessary  for  introducing  into 
and  supplying  such  city  and  its  inhabitants 
either  with  gaslight  or  other  illuminating 
light,  or  with  fresh  water  for  domestic  and 
all  other  purposes,  upon  the  condition  that 
the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof."* 

On  October  10,  1011,  this  section  of  the 
Constitution  was  amended  by  the  substitu- 
tion of  the  following  provision: 

"Sec.  10.  Any  municipal  corporation  may 
eatabllsh  and  operate  public  works  for  sup- 
plying its  inhabitants  with  light,  water, 
power,  heat,  transportation,  telephone  serv- 
ice, »r  other  means  of  communicatios. 
Buch  works  may  be  acquired  by  original 
conatruetion  or  by  the  purchase  of  existing 
works,  including  their  franchises,  or  both. 
Persons  or  corporations  may  establish  and 
operate  [19B]  works  for  supplying  the  in- 
habitants with  auch  services  upon  such  con- 
ditions and  under  such  regulations  as  the 
municipality  may  prescribe  under  its  or- 
ganic Uw,  on  condition  that  the  municipal 
gorernment  shall  have  the  right  to  regulate 
the  charges  thereof.  A  municipal  corpora- 
tion may  furnish  auch  services  to  inhabit- 
ants outside  its  boundaries,  provided,  that 
tt  shall  not  furnish  any  service  to  the  In- 
habitants of  any  other  municipality  own- 
ing or  operating  worics  supplying  the  same 
service  to  such  inhabitants  without  the 
consent  of  such  other  municipality,  ex- 
pressed bj  ordinance." 

Thereupon,  by  ordinance  approved  Octo- 
ber 26,  1911,  the  city  of  Los  Angeles  pro- 
vided that  no  one  should  eicercise  any  fran- 
chise or  privilege  to  lay  or  maintain  pipes 
»•  Ik  •«. 


or  conduits  in  the  streets  for  conveying  gas, 
water,  etc.,  without  having  obtained  a  grant 
from  the  city  in  accordance  with  the  city's 
charter  and  the  procedure  prescribed  by  the 
ordinance,  unless  such  person  (or  corpora- 
tion) might  be  "entitled  to  do  so  by  direct 
and  unlimited  authority  of  the  Constitution 
of  the  state  of  California,  or  of  the  Con- 
stitution or  laws  of  the  United  States." 
Another  ordinance,  approved  February  21, 
1D12,  declared  that  it  should  he  unlawful 
to  make  any  excavation  in  a  street  for  any 
purpose  without  written  permission  from 
the  board  of  public  works,  and  that  before 
issuing  the  permit  the  board  should  require 
the  applicant  to  show  legal  authority  to  use 
the  streets  for  the  purpose  specified. 

It  was  under  the  last-mentioned  ordi- 
nance that  the  charge  was  laid  againat  the 
plaintiff  in  error.  A  writ  of  habeas  aorpns 
was  sued  out  upon  the  ground  that  the 
municipal  legislation,  ard  the  constitutions! 
amendment  upon  which  it  rested,  so  far  as 
they  intorfered  with  the  extension  by  the 
company  uf  its  lighting  system  within  the 
city,  impaired  the  obligation  of  the  com- 
pany's contract  with  the  state  in  violation 
of  article  1,  S  10,  of  the  Federal  Constitu- 
tion, and  also  deprived  it  of  its  property 
[2O0]  without  due  process  of  law,  and 
denied  to  it  the  equal  protection  of  the 
laws,  contrary  to  the  14th  Amendment.  The 
writ  was  returnable  before  the  supreme 
court  of  the  state. 

It  appeared  that  the  Economic  Gaslight 
Company  was  organized  in  1900  and  there- 
upon undertook  to  manufacture  and  dis- 
tribute gas  within  the  city  for  lighting  pur- 
poses. As  there  were  no  gaa  works  owned 
and  controlled  by  the  city,  the  constitu- 
tional provision  (as  it  stood  before  the 
amendment  of  1911 }  applied.  Having  ac- 
quired an  existing  plant,  which  had  been 
established  under  the  authority  of  that  pro- 
vision, the  company  had  extended  Its  ays- 
teiii  BO  that,  prior  to  October  10,  IBll,  it 
had  many  miles  of  mains  and  was  serving 
upwards  of  3,S00  customers.  Its  plant  had 
been  established  with  a  view  to  an  in- 
creased demand  for  its  service.  Its  situa- 
tion, as  disclosed  bj  the  petition,  which  was 
not  traversed,  was  thus  described  by  the 
state  court:  The  petitioner  "shows  that 
the  woriis  of  said  company  were  established 
and  operated  with  the  intent  to  supply  gas 
in  every  section  of  the  city,  and  to  lay 
pipes  in  every  street,  if  necessary  for  that 
purpose;  that  to  this  end  it  constructed 
works  of  a  sise  sufficient  to  supply  ga*  to  a 
much  larger  territory  than  it  was  supply- 
ing prior  to  October  10,  1911,  and  had  ex- 
pended in  BO  doing  1100,000  more  than 
would  have  been  required  for  works  to  sup- 
ply only  the  territt^  nMhed  Ij  its  pipe* 
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at  tiut  d»ta,  that  it  had  laid  and  main- 
tained its  l^ipM  in  m^ny  atreete  at  the  citj, 
and  had  luppHed  gu  thereby  to  the  in- 
bsbitanta  in  such  street*  for  Tnoretban  two 
yean  before  eaid  date;  that  prior  to  Mid 
date,  said  company  had  made  coutrauta  with 
many  of  the  inhabitauta  of  the  city  to  sup- 
ply gaa  to  them,  that  uid  contract!  wer« 
fltitl  in  force,  and  that,  in  order  to  perform 
them,  it  muat  extend  its  maim  into  etreete 
not  before  lued  by  it.  All  its  worica  before 
that  date  were  conetructed  in  accordance 
with  the  proTiaiona  of  the  Conatitution  ex- 
iiting  [201]  prior  to  said  amendment,  and 
la  ^compliance  with  eiiating  regulation*  and 
directions  of  the  city  authorities."  The 
petition  alBO  Hta  forth  that  by  reason  of 
the  tncreaaed  expense  of  conatruction  of  Its 
plant,  ai  abova  stated,  it  could  not  supply 
at  a  profit  the  territory  contiguoua  to  the 
streeta  actually  used  by  it  at  the  date  of 
the  amendment,  and  that  to  con&ne  ita  Krr- 
ie«  to  that  territory  aould  entail  upon  the 
company  a  constant  loaa  of  more  than 
92,000  a  month. 

It  wsa  furtlier  averred  that  on  February 
SS,  1912,  the  company  had  applied  to  the 
board  of  public  works  for  permission  to 
excavate  in  the  dcaignated  street,  not  there- 
tofore occupied  by  it,  for  the  purpose  of 
otending  ita  diatributing  lystem  in  accord- 
ance with  the  former  provision  of  the  Ccm- 
iUtution,  offering  to  comply  with  the  gen- 
eral regulations  of  the  city  with  respect  to 
damages  and  indemnity  for  damages.  The 
board  informed  the  company  that  there 
were  no  general  regulations  on  the  subject 
with  which  it  had  not  complied,  but  that 
the  company  would  not  be  permitted  to 
open  the  street,  or  to  lay  ita  pipes  therein, 
unlcM  it  flrat  aougbt  and  obtained  a  fran- 
chise by  purchase  in  accordance  with  the 
ordinance  of  October  26,  ISll.  Thereupon, 
the  company  notified  the  board  that  it 
would  extend  ita  mains  at  the  time  and 
place  stated,  and  requested  the  board  to 
direct  and  superintend  the  work.  It  was 
proceeding  accordingly  to  open  a  trencb  for 
ita  mains  when  it  waa  atopped  by  the  ar- 
rest of  the  plaintiff  in  error. 

The  eupreme  court  of  the  state  held  that 
the  constitutional  amendment  authorized 
tlie  city  to  enact  the  ordinances  in  ques- 
tion and  thus  to  prescribe  the  terms  and 
oonditions  upon  which  franchises  of  the 
character  described  might  thereafter  be  ob- 
tained and  exercised.  It  was  further  de- 
cided that  the  grant  under  the  former  con- 
stitutional provision  took  eO'ect  only  upon 
acceptance;  that  the  only  means  whereby  an 
effectual  manifestation  [SOX]  of  acceptanci^ 
could  be  made  waa  the  act  of  taking  pos- 
•easion  and  occupying  the  street  for  the 
purpose  allowed;  and  hence,  that  the  vested 
0M9 


right  of  the  Economic  Oas  Company,  at  the 
'ime  the  Constitution  was  changed,  went 
mly  BO  far  aa  its  actual  occupancy  and  use 
if  the  streets  then  extended.  Concluding, 
upon  this  ground,  that  the  company  had  no 
authority  to  lay  pJpes  in  the  new  street  in 
order  to  extend  its  service  into  new  terri- 
tory within  the  city,  the  petitioner  waa 
remanded  to  custody.  163  Cal.  677,  678, 
OSl,  126  Pac.  87G. 

It  is  at  once  apparent  that  the  question 
thus  raised  does  not  concern  the  power  of 
the  city  to  supervise  the  execution  -of  the 
work.  That,  as  well  as  the  authority  to 
regulate  rates,  waa  expressly  secured  l^ 
the  constitutional  provision  upon  which  the 
claim  is  founded.  Nor  does  that  provision 
permit  the  assertion  of  an  exclusive  fran- 
chise. The  city  may  not  only  authorise 
others  to  compete,  but  it  may  compete  it- 
self. Madera  Waterworks  v.  Madera,  228 
U.  S.  4fi4,  67  L.  ed.  915,  33  Sup.  Ct.  Aep. 
671. 

Within  these  recognized  limits,  the  ques- 

)n  remains  as  to  the  nature  and  extent 
of  the  right  acquired  by  the  company  prior 
to  the  const itutiunal  amendment, — a  ques- 
tion which,  in  view  of  the  appeal  to  the 
clause  of  the  Federal  Constitution  prohibit- 
ing state  legislation  impairing  the  obliga- 
tion of  contracts,  it  is  the  duty  of  this 
court  to  determine  for  itself.  Douglas  v. 
Kentucky,  168  U.  S.  488,  602,  42  L.  ed. 
GGS,  667,  18  Sup.  Ct.  Rep.  199;  Northern 
P.  R.  Co.  T.  Minnesota,  208  U.  B.  G83,  690, 
62  L.  ed.  S30,  633,  28  Sup.  Ct.  Rep.  341; 
Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  644,  551,  67  L.  ed.  033, 
S38,  44  L.R.A.(N.B.)  405,  33  Sup.  Ct.  Rep. 
303;  Atlantic  Coast  Line  R.  Co.  v.  Quids- 
b^,  232  U.  S.  648,  660,  ante,  725,  34  Sl^. 
Ct.  kep.  364. 

1.  Before  the  Constitution  of  1879,  the 
right  to  lay  pipes  in  streeta  rested  in  grant 
from  the  legislature.  It  could  delegate  to 
the  municipality,  or  itself  exercise,  the  pow- 
er. Experience  bad  produced  the  conviction 
that  this  authority  was  abused;  that  favor- 
itism had  fostered  monopolies  and  re- 
strained the  competition  that  was  then 
thought  to  he  desirable.  In  order  to  termi- 
nate these  [203]  evils,  the  unique  plan  was 
decided  upon  of  making  street  franchisee,  for 
the  purpose  of  supplying  water  and  arti- 
ficial light,  the  aubject  of  direct  grant  by 
the  Constitution  itself  witliout  requiring 
any  action  on  the  part  of  the  legislature  to 
give  it  force.  That  this  was  the  purpose 
snd  effect  of  %  19  of  article  11  of  the  Con- 
stitution of  1870  was  decided  by  the  su- 
preme court  of  Cslifornia  in  People  t. 
Stephens,  62  Cal.  209,  shortly  after  that 
Constitution  was  adopted.  See  also  Pereria 
V.  Wallace,  120  Cal.  307,  02  Cal.  61;  Rs 
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Johuton,  137  Cti.  115,  69  Pac.  973; 
Binger  r.  Recorder'*  Ct.  Its  Cftl.  629,  79 
Pac.  360;  Stockton  Oas  t  Electric  Co.  v. 
San  Joaquin  County,  148  Cal.  313,  S  L.R.A. 
(NjB.)  174,  83  Pac.  B4,  7  Ann.  Cas.  511; 
Bouth  Pa  sad  pn  a  v.  Paaadena  Land  t  Water 
Co.  162  Cal.  570,  03  Pac.  4B0. 

It  i(  pointed  out  that  the  tankage  of  tbe 
proiieion  was  general  both  with  respect  to 
persona  and  to  places;  that  it  embraced  all 
the  cities  in  the  state;  and  that  it  did  not 
provide  for  any  formal  or  written  accept- 
ance of  the  offer.  But  the  lack  of  a  re- 
quirement of  an  acceptance  of  a  formal 
character  did  not  preclude  acceptance  i 
fact.  Nor  did  tbe  generalitjr  of  the  prori 
alon  with  respect  to  all  persons  and  eities 
make  it  impossible  for  particular  persoi 
acquire  rights  thereunder  in  partlcnlar 
eitiea.  It  is  clear  that  tbe  offer  was  to  be 
taken  diatributively  with  respect  to  mu 
palities.  It  referred  to  "an;  city  where 
tiiere  are  no  public  works  owned  and 
trolled  by  tbe  municipality  for  supplying 
the  same  with  water  or  artificial  light;" 
and  when  as  to  such  a  eify  the  offer  was 
accepted,  the  grant  became  as  effective  aa 
If  it  bad  been  made  specially  to  tbe  accept- 
ing individual  or  corporation.  See  Stanla- 
lauB  County  v.  San  Joaqain  t  E.  River 
Canal  &  Irrig.  Ca  192  D.  8.  EOl,  206,  4B 
L.  ed.  400.  410,  84  Bap.  Ct.  Sep.  241. 

In  the  case  of  Re  Johnston,  137  Cal.  115, 
60  Pac.  073,  the  court  said:  "In  People  t. 
Stephens,  supra,  the  above  section"  (re- 
ferring to  S  19  of  article  11  "was  con- 
strued by  this  court  to  be  a  direct  grant 
from  the  people  to  the  persons  therein  desig- 
nated of  the  right  to  lay  pipes  in  the  [204] 
streets  of  a  city  for  the  purposes  specified, 
without  waiting  for  legislative  authority  or 
being  subject  to  any  restrictions  from  that 
branch  of  ths  government.  .  .  .  The 
only  limitations  upon  this  privil^e  are 
those  contained  in  the  language  in  which  it 
is  granted, — vit.,  that  the  work  shall  be 
done  'under  the  direction  of  the  superin- 
tendent of  streets,  or  other  officer  in  con- 
trol thereof,'  and  'under  such  general  regu- 
lations as  tbe  municipality  may  preacribe 
tor  damages  and  indemnity  for  damages.' " 
Aa  it  was  succinctly  stated  in  Clark  ▼.  Los 
Angeles,  160  Cal.  30,  39,  116  Pac.  722; 
"Tht  espresB  grant  made  by  |  19  is  of  the 
privilege,  franchise,  or  easement  to  place  in 
the  public  streets  of  a  city  tbe  conduits 
Bceessary  or  convenient  for  the  business  of 
■applying  light  or  power  to  the  city  and 
Its  inhabitants.  It  may  be  accepted  by  any 
psrson,  or  by  any  company  duly  incorpo- 
rated to  engage  in  that  buainess." 

When  the  voice  of  the  state  declares  that 
It  is  bound  if  its  offer  is  accepted,  and  tbe 
quMtion  simply  is  with  respect  to  ths  scope 
SI  Ii.  cd. 


of  the  obligation,  we  should  be  slow  to  con- 
clude that  only  a  revocable  license  was  in- 
tended. Uoreovcr, '  the  provision  plainly 
contemplated  the  establishment  of  a  plant 
devoted  to  the  described  public  service  and 
an  aaaumption  of  the  duty  to  perform  that 
serrlce.  That,the  grant,  resulting  from  an 
acceptance  of  Uie  state's  offer,  constituted  a 
contract,  and  vested  in  the  accepting  in- 
dividual or  corporation  a  property  right, 
protected  by  the  Federal  Constitution,  ia 
not  open  to  dispute  in  view  of  the  repeated 
decisions  of  this  court.  New  Orleans  Gas- 
light Co.  V.  I^uisiana  Light  &  H.  P.  A 
Ufg.  Co.  116  n.  S.  660,  660,  89  L.  ed.  516, 
620,  6  Sup.  Ct.  Rep.  252;  New  Orleans 
Waterworks  Co.  ▼.  Rivers,  116  U.  8.  074, 
680,  681,  20  L.  ed.  625,  627,  629,  fl  Sap. 
Ct  Rep.  273;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  8.  1,  0,  43  L.  ed.  341,  345, 
10  Sup.  Ct  Rep.  77 ;  Louisville  v.  Cumber- 
land Teleph.  t  Teleg.  Co.  224  D.  8.  649. 
663,  604,  66  L.  ed.  934,  B40,  041,  88  Sup. 
Ct.  Rep.  678;  Grand  Trunk  Western  R.  Co. 
T.  Bouth  Bend,  227  U.  S.  644,  652,  57  L. 
ed.  633,  es»,  44  L.R.A.fN.S.)  406,  33  Sup. 
Ct.  Rep.  303;  Owensboro  v.  Cumberland 
Teleph.  &  Telc^.  Co.  230  U.  B.  68,  66,  67 
L.  ed.  1389,  1893,  33  Sup.  Ct.  Rep.  OSS; 
Bois«  Artesian  Hot  &  Cold  Water  Co.  v. 
BoUe  City,  230  U.  8.  84,  00,  91,  57  L.  ed. 
1400,  1406,  1407,  33  Sup.  Ct.  Rep.  »97; 
Dill.  Man.  Corp.  6th  ed.  S  1242. 

[SOB]  2.  Tbe  controversy  in  the  present 
ease  relates  to  the  extent  to  which  tbe  grant 
had  become  effective  through  acceptance.  It 
is  not  contended  that  the  change  in  the  Con- 
stitution could  disturb  the  company's  rights 
in  the  streets  used  previous  to  the  amend- 
ment; but  it  is  insisted  that  such  actual 
user  measured  the  range  of  the  acceptance 
of  the  grant,  and  hence  defined  Um  limits 
of  its  operation. 

In  support  of  this  view,  the  established 
and  salutary  rale  Is  invoked  that  public 
grants  are  to  be  construed  strictly  in  favor 
of  the  public;  that  ambiguities  are  to  be 
resolved  against  the  grantee.  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  546, 
649,  0  L.  ed.  773.  823,  624;  Slidell  v.  Grand- 
jean,  111  D.  S.  412,  437,  28  L.  ed.  S21,  329, 
4  Sup.  Ct.  Rep.  476;  Detroit  Citizens'  Street 
R.  Co.  T.  Detroit  R.  Co.  171  U.  B.  48,  64, 
43  L.  ed.  67,  71,  IS  Sup.  Ct.  Rep.  732; 
KnoiTilla  Water  Co.  v.  Knoxville,  200  U. 
S.  34,  60  L.  ed.  360,  26  Sup.  Ct.  Rep.  224; 
Blair  v.  Chicago,  201  U.  8.  400,  471,  60  L. 
cd.  801,  830,  20  Sap.  Ct.  Rep.  427.  It  has 
often  been  stated,  as  one  of  the  reasons  for 
tbe  rule,  that  statutea  and  ordinances  em- 
bodying such  grants  arc  nsnally  drawn  by 
interested  parties,  and  that  it  serves  ta 
frustrate  eflorta  through  the  skilful  use  of 
words  to  accomplish   purposes  which  arc 
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not  apparent  upon  the  face  ol  the  enact- 
ment. Dubuque  &  P.  R.  Co.  t.  Litchfield, 
U  How.  60,  88,  IS  L.  ed.  SOD,  509;  Slidell 
r.  OrandjeKn,  111  U.  8.  412,  43T,  28  L.  ed. 
SSI,  S2S,  4  Sup.  Ct.  R^,  476  i  BUir  t.  Chi- 
cago, 201  U.  S.  400,  471,  60  L.  ed.  801,  S30, 
20  Sup.  Ct.  Rep.  427.  But  it  must  alao  be 
recognized  that  this  principfe  of  construe- 
tton  doel  not  denj  to  public  ofFera  a  (air 
and  reaeonable  interpretation,  or  juatif;  the 
withholding  of  that  which  it  aatiaf actor il; 
appears  the  grant  was  intended  to  convey. 
Winona  4  St.  P.  R.  Co.  v.  Barney,  113  U. 
6.  ei6,  426,  28  L.  ed.  1109,  1111,  6  Sup. 
Ot  Rep.  606;  United  States  v.  Denver  k  R. 
Q.  R.  Co.  160  U.  S.  1,  14,  37  L.  ed.  976, 
S70,  14  Sup.  Ct.  Rep.  11;  Minneapoiia  v. 
UinneapolU  Street  R.  Co.  216  U.  S.  417, 
427,  64  L.  ed.  269,  267,  30  Sup.  Ct.  Rep. 
118.  Here,  the  provision  was  presented  by 
a  constitutional  convention  for  adoption  by 
the  people  as  the  di'libcrate  expresaion  of 
the  policy  ot  the  state  in  order  to  secure  the 
beneftts  of  competition  in  public  service,  and 
it  will  not  be  questioned  that  it  must  re- 
ceive, as  the  state  court  said  in  People  v. 
Stephens,  62  Cal.  p.  233,  "a  practical,  com- 
roon-Bcnse  conatruction." 

[COS]  There  is  no  ambiguity  as  to  the 
■cope  ot  the  offer.  It  waa  not  simply  of  a 
|>rivil^;e  to  maintain  pipes  actually  laid,  but 
to  la?  pipes  so  tar  as  they  might  be  required 
in  order  to  effect  an  adequate  distribution. 
The  privilege  waa  defined  aa  tliat  "of  using 
the  streets  and  thoroughfares  thereof,  and 
of  laying  down  pipes  and  conduits  therein, 
and  connections  tiierewith,  so  far  as  may 
be  necessary  for  introducing  into  and  sup- 
plying such  city  and  its  inliabitants  either 
with  gaslight,  or  other  illuminating  light, 
or  with  fresh  water  for  domestic  and  all 
other  purposes  upon  the  condition  that  the 
municipal  government  shall  have  the  right 
to  regulate  the  charges  thereof." 

Tbe'breadth  of  the  offer  waa  commensu- 
ntte  with  the  requirements  of  the  under- 
taking which  waa  invited.  The  service  to 
which  the  provision  referred  was  a  com- 
munity service.  It  was  the  supply  of  a 
municipality — which  had  no  municipal 
worka — with  water  or  light  This  would 
involve,  in  the  case  of  waterworks,  the  se- 
miTing  ot  sources  ot  supply,  the  provision 
of  conduits  tor  conveying  the  water  to  the 
municipality,  and  the  permanent  investment 
in  the  conatruction  of  reservoirs  with  suit- 
able storage  capacity;  and,  in  the  case  o( 
gmsworks,  the  establishment  of  a  manufac- 
turing plant  on  a  scale  large  enough  to 
meet  the  demands  that  eould  reasonably  be 
anticipated.  But  waterworks  and  gasworks 
constructed  to  furnish  a  municipality  with 
water  or  light  would,  ot  course,  be  useleaa 
without  distributing  qrsttms;  and  the  right 


of  laying  in  the  streets  the  mains  needed  to 
carry  the  water  or  gas  to  the  inhabitant* 
of  the  community  was  absolutely  essential 
to  the  undertaking  as  a  practical  enterprise. 
This,  the  constitutimml  provision  recog- 
nised. It  was  clearly  deajgncd  to  stop  fa- 
voritism in  granting  auch  righta,  not  to 
withhold  them.  It  is  not  to  be  supposed 
that  it  was  expected  that  waterworks  and 
gasworks  of  the  character  required  to  sup- 
ply cities  would  be  erected  without  grants  ot 
franchises  to  use  the  streets  for  laying  the 
necessary  [207]  distributing  pipes.  BoisC 
Artesian  Hot  k  Cold  Water  Co.  t.  Bois* 
City,  230  U.  8.  84,  Bl,  67  L.  ed.  1400,  1404, 
33  Sup.  Ct  Kep.  997.'  Tlfc  scheme  of  the  con- 
stitutional provision  waa  not  to  make  it 
imposaible  to  secure  auch  grants,  or  to  re- 
strict the  street  rights  to  be  acquired,  but, 
as  already  stated,  to  end  the  existing  abuses 
by  making  these  giants  directly  through 
the  Constitution  itself,  instead  of  permit- 
ting them  to  be  made  by  the  legislature 
or  by  municipalities  acting  under  l^isla- 
tive  authority.     People  v.  Stephens,  supra. 

In  deciding  upon  the  policy  ot  making 
these  direct  grants  it  was  for  the  stats  to 
determine  their  terms  and  their  scope;  it 
could  have  imposed  whatever  conditions  it 
saw  fit  to  Impose.  But  it  did  nut  attempt 
to  conQne  the  privilege  to  particular  streets 
or  areas,  or  to  make  the  laying  of  the  nec- 
essary pipes  conditional  upon  the  renewal 
of  the  offer  street  by  street,  or  foot  by  toot, 
as  the  pipes  were  put  in  the  ground.  The 
people  of  the  state  decided  that  local  super- 
intendence of  the  execution  of  the  work, 
reflations  and  indemnity  with  respect  to 
damages,  and  the  continuing  authority  ot 
the  municipality  to  regulate  rates,  would 
be  adequate  protection.  It  was  upon, this 
basis  tliat  the  state  offered  the  privilege  of 
laying  pipes  in  the  streets  so  far  as  might 
"be  necessary  for  introducing  into  and  tup- 
plying  such  city  and  ita  inhabitants"  either 
with  water  or  light,  as  the  case  might  be. 
The  individual  or  corporation  undertaking 
to  supply  the  city  with  water  or  light  waa 
put  in  the  same  position  as  though  such 
individual  or  corporation  had  received  a 
special  grant  of  the  described  street  rights 
in  the  city  which  waa  to  be  served.  Such 
a  grant  would  not  be  one  of  several  dis- 
tinct and  separate  franchises.  When  ac- 
cepted and  acted  upon  it  would  become 
binding — not  toot  by  foot,  as  pipea  wers 
laid,  but  aa  an  entirety,  in  accordance  with 
ita  purpose  and  express  language.  Qrand 
Trunk  Western  R.  Co.  v.  South  Bend,  287 
U.  6.  644,  666.  666,  67  L.  ed.  633,  640,  641, 
44  L.R.A.(N.S.)   406,  33  Sup.  Ct  Rep.  303. 

It  is  urged  that,  in  the  absence  of  any  pro- 
vision tor  [COS]  formal  or  written  accept- 
ance, the  only  way  the  olht  oould  b«  aocept- 
•SS  V.  B. 
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ed  wai  bj  UM  of  the  *treets,  uid  that  tor 
thii  rmioii  the  rights  of  the  comp&nj  could 
not  extend  beyond  the  length  of  ita  pipes  In 
place.  But  this  it  to  sa;  Uuit  the  offer  as 
made  could  not  be  accepted  at  all;  that  the 
right  to  lay  pipoa  could  not  in  any  erent 
be  acquired.  It  is  to  aSEUme,  daapite  the 
explicit  statement  of  the  conititutional  pro- 
viiion,  that  the  investmi^nt  in  extensive 
plants — in  the  construction  of  Teservoirs, 
■nd  In  tlie  building  of  manufacturing  worlcs 
— was  invited  without  any  aeeurance  that 
the  laying  of  tlie  distributing  syaUm  could 
be  completed,  or  that  it  could  even  be  ex- 
tended far  enough  to  aSord  any  chance  of 
profit.  It  would  be  to  deny  the  right  of- 
fered, although  eseential  to  the  efficacy  of 
the  enterprise,  and  in  ita  place  to  give  a 
restricted  and  inadequate  right,  which  was 
unexpressed. 

In  view  of  the  nature  of  the  undertaking 
in  contemplation,  and  of  the  terms  of  the 
offer,  we  find  no  ground  for  the  conclusion 
that  each  act  of  laying  pipe  was  to  con- 
stitute an  acceptance  pro  tanto.  We  think 
that  the  offer  was  intended  to  be  accepted 
in  its  entirety  as  made,  and  that  acceptance 
lay  in  conduct  committing  the  person  ac- 
cepting to  the  ■described  service.  The  offer 
was  made  to  the  individual  or  corporation 
undertaking  to  serve  the  municipality,  and 
when  that  service  wns  entered  upon  and 
the  individual  or  corporation  had  changed 
its  position  beyond  recall,  we  cannot  doubt 
that  the  offer  was  accepted.  City  B.  Co.  v. 
Citizens'  Street  R.  Co.  168  U.  S.  667,  SBB, 
41  L.  ed.  1114,  HIS,  IT  Sup.  Ct  Rep.  S63; 
Qraad  Trunk  Western  R.  Co.  v.  South  Bend, 
supra.  In  this  view,  the  grant  embraced 
the  right  to  lay  the  extensions  that  were 
needed  in  furnishing  the  supply  within  the 
clt7. 

This  construction  of  the  constitutional 
provision  is  the  only  one  that  is  compatible 
with  the  existence  of  the  duty  which  it  was 
intended,  as  it  seems  to  us,  that  the  re- 
cipient of  the  state's  grant  should  assume. 
The  service,  as  has  been  said,  was  a  com- 
munity service.  Incident  to  the  [200]  un- 
dertaking in  response  to  the  state's  offer  was 
the  obligation  to  provide  facilities  that  were 
reasonably  adequate.  Lumbard  ».  Bteams, 
4  Cush.  eO;  Cumberland  Telcpli.  A  Teleg. 
Ca  V.  Kelly,  87  C.  C.  A.  2S8,  160  Fed.  310, 
324,  10  Ann.  Cas.  1210;  Atlantia  Coast 
Line  It.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  27,  61  h.  ed.  033,  046, 
87  Sup.  Ct,  Rep.  5S6,  11  Ann.  Cas.  3BS; 
People  ex  rel.  Woodhaven  Gaslight  Co.  v. 
Deehan,  1G3  N.  Y.  S2S,  633,  47  N.  E.  TB7; 
Iforawetz,  Priv.  Corp.  g  11S9.  It  would  not 
be  said  that  either  a  water  company  or  a 
|ms  company,  establishing  its  service  under, 
tbe  constitutional  grant,  could  stop  Ita 
ft*  Ih  ed. 


main*  at  its  pleasure  and  withhold  ita  sup- 
ply by  refusing  to  extend  its  distributing 
conduits  so  aa  to  meet  the  reasonable  re- 
quirements of  the  community.  But  this 
duty  and  the  right  to  serve,  embracing  the 
right  under  the  gran  tad  privilege  to  Inatall 
the  means  of  service,  were  correlative. 

In  People  ex  rd.  Woodhaven  Qaalight  Co. 
V.  Deehan,  1S3  N.  Y.  628,  633,  47  N.  E.  767 
(approved  in  Illinois  0.  R.  Co.  v.  Chicago, 
176  U.  S.  646,  666,  44  L.  ed.  022,  029,  20 
Sup.  Ct.  Bep.  600],  a  grant  of  authority  to 
lay  conduits  for  conveying  gas  through  the 
streets  of  a  town,  so  aa  to  render  aervice  to 
the  people  of  tbe  town,  was  held  to  extend 
as  a  property  right  not  only  to  the  atreets 
then  existing,  but  to  those  subsequently 
opened.  The  court  said:  "It  is  well  known 
that  business  enterprises  such  aa  the  re- 
lator is  engaged  in  are  based  upon  calcnla- 
tiona  of  future  growth  and  expansion.  A 
franchise  for  supplying  gas  not  only  confera 
a  privilege,  but  imposes  an  obligation  upon 
the  corporation  to  serve  the  public  in  a 
reasonable  way.  The  relator  la  bound  to 
supply  gas  to  the  people  of  tbe  town  upon 
certain  conditions  and  under  certain  cir- 
cumstances, and  it  would  be  most  unjust  to 
give  such  a  construction  to  the  consent  as 
to  disable  it  from  performing  its  obliga- 
tions. It  cannot  reasonably  be  contended 
that  the  relator  Is  obliged  to  apply  for  a 
new  grant  whenever  a  new  street  is  opened 
or  an  old  one  extended,  as  would  be  the  eaae 
if  the  consent  applied  only  to  the  situaUon 
existing  when  made.  When  the  right  to  use 
the  streeta  has  been  [210]  once  granted  in 
general  terms  to  a  oorporation  engaged  in 
supplying  gaa  for  publio  and  private  use, 
such  grant  necessarily  contemplate*  that 
new  streets  are  to  be  opened  and  old  ones  ex- 
tended from  time  to  time,  and  so  the  privi- 
lege may  be  exercised  in  the  new  streets  aa 
well  as  in  the  old." 

As  to  the  question  of  fact,  tbe  present 
ease  presents  no  controversy.  It  was  aver- 
red, and  not  denied,  that  the  works  of  the 
gas  company  were  established  and  operated 
with  the  intent  to  furnish  gas  throughout 
tbe  city,  wherever  needed,  and  thai  this  en- 
terprise had  been  diligently  prosecuted; 
that  a  large  investment  had  been  made  in  a 
plant  which  was  adequate  to  supply  a  much 
greater  territory  than  that  reached  by  the 
distributing  mains  when  the  amendment  of 
1911  was  adopted;  that  the  expense  of  this 
installation  made  it  impossible  to  supply  at 
a  proflt  the  limited  territory  contiguous  to 
the  streets  then  actually  occupied  by  the 
company;  and  that  if  it  were  confined  in 
ita  service  to  that  territory  it  would  sustain 
a  constant  loss.  The  company,  by  it*  in- 
veatment,  bad  irrevocably  committed  itself 
to  tbe  undertaking,  and  its  acceptance  of 
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the  offer  of  the  right  to  lay  \ia  pipea,  ao  far 
M  neeesaary  to  serve  tbe  manieipality,  wu 
complete. 

We  coacludc  that  the  const  itutional 
ameDdment  of  1011,  and  the  munieipal  ordi- 
nancea  adopted  in  purBuance  thereof,  were 
ineffectual  to  impair  this  right,  and  that 
tbe  company  was  entitled  to  extend  its 
mains  for  the  purpose  of  distributing  its 
supply  to  the  inhabitants  of  the  city,  sub- 
ject to  the  conditions  set  forth  in  the  eon- 
■titntional  provision  as  it  stood  before  the 
amendment. 

The  judgment  la  reFcraed,  and  the  cause 
is  remanded  for  further  proceedings  not 
■ueonsistMit  with  this  opinion. 

It  ia  so  ordered. 


CHICAGO  k  NQRTHWEBTERN  RAILWAY 
COMPANY  and  Eden  Independent  Lime 
i  Stone  Company. 

(See  8.  C.  Reporter'a  ed.  211-223.) 

Oonetltntlonal    law   —    due    proceaa    of 
law  —  taking  private  property  for  prl< 
-  railway  spnr  track. 


by  the  exercise  of  the  power  of  eminent  do- 
main under  Wis.  Stat,  g  IBSla  to  condemn 
the  land  needed  for  the  extension  of  a  rail- 
road spur  track  ordered  by  the  state  rail- 
road commission  conformably  to  gS  ITBT- 
llin,  1 797-1 2n,  although  such  extent! on 
may  be  for  the  present  benefit  of  a  single 
fiidustrr  which  is  to  bear  the  initial  cost, 
where  ttie  state  courts  declare  the  use  to  be 
a  public  one,  holding  that,  subject  to  the 
■ubsequent  equitable  division  of  initial  cost, 
the  track  is  at  the  service  of  the  public 
and  constitutes  an  integral  part  of  tbe  rail- 
road system. 

[For  other  esses,  see  Con  stl  Cation  si  Law,  44S- 
t4»;  EmlncDt  Domain,  I.  d.  In  Digest  Sep. 

ct.  ieos.] 


e  Court  of  the 
ew  a  judgment 


Non. — On  the  right  of  railroad  to  c 


■iding»— see  notes  to  Henderson  v.  Lexing- 
ton, 28  L.K.A.(N.8.)  lES;  St.  LouU,  I.  M. 
ft  S.  R.  Co.  V.  Pet^,  20  L.R.A.  434 ;  Pere 
HarqnetU  B.  Co,  v.  United  SUtes  Oypsum 
Co.  22  L.R.A.(N.S.r  181;  and  Riley  v. 
T^oaisvllle,  H.  A  St  L.  R.  Co.  3S  LR.A. 
(N.S.)  S3S. 
•14 


which  affirmed  a  judgment  of  the  Circuit 
Court  of  Fimd  du  Lac  County,  In  that  state, 
ordering  the  condemnation  of  the  land  need- 
ed for  the  extension  of  a  railroad  apor 
track.      Affirmed. 

See  same  case  below,  162  Wis.  esS,  140 
N.  W,  34«. 

The  facts  arc  stated  in  the  opinion. 

Mr.  GeoFKe  Lines  argued  the  cause,  and, 
with  Messri.  Willet  M.  Spooner,  Fred  C. 
Ellis,  and  Louis  Quarles,  filed  a  brief  for 
plaintiff  in  error; 

The  statute  in  question  ia  invalid  because 
it  does  not  declare  in  terme  or  by  necessary 
implication  that  the  use  for  which  it  au- 
thorizes the  taking  of  private  property  is 
a  public  one. 

1  Lewis,  Em.  Dom.  3d  ed.  §S  261,  371, 
388;  3  Dill.  Mun.  Corp.  6th  ed,  |  1039; 
Hairston  v.  Danville  A  W.  R.  Co.  208  U. 
S.  698,  62  L.  ed.  637,  2B  Sup.  Ct.  Rqi. 
331,  13  Ann.  Cas.  lOOB;  Louisville  A  M.  R. 
Co.  V.  Central  Stock  Yards  Co.  212  U.  S. 
132-144,  53  L.  ed.  441-440,  29  Sup.  Ct.  Rep. 
246;  Security  Truet  A  8.  V.  Co.  t,  Lexing- 
ton, 203  U.  S.  323-333,  61  L.  ed.  204-208, 
27  Sup.  Ct.  itep.  87;  Nickey  v.  Stearns  Ran- 
chos  Co.  126  Cal.  IGO,  68  Pac.  459;  Reeves 
V.  The  Treasurer,  8  Ohio  St.  333;  OlBord 
Drainage  Diat.  v.  Shroer,  145  Ind.  672,  44 
N.  E.  636;  Fleming  v.  Hull,  73  Iowa,  606, 
36  N.  W.  673;  Re  Tuthill,  163  N.  Y.  133, 
49  L.R^.  781,  79  Am.  St.  Rep.  674,  67  N. 
E.  803;  Atty.  Gen.  v.  Eau  CUire,  37  Wis. 
437;  Re  Theresa  Drainage  Diet.  00  Wis, 
304,  63  N.  W.  268;  Eubank  v.  Richmond, 
226  U.  S.  137,  SI  L.  ed.  166,  42  L.RX 
(N.S.)   1123,  33  Sup.  Ct.  Rep.  76. 

While  the  Federal  courts  are  bound  by 
the  decision  of  a  state  court  as  to  the  prop- 
er construction  or  meaning  of  a  state  stat- 
ute or  Constitution,  they  are  not  bound  b; 
the  decision  of  the  court  as  to  the  statute's 
purpose  or  effect.  A  decision  involving  the 
latter  invokes  general  reasoning  and  applies 
general  principles,  and  is  not  a  local  ques- 
tion. 

Olcott  V.  Fond  du  Lac  County,  10  Wall. 
678,  21  L.  ed.  382;  Fans  v.  Bowler,  107 
U.  S.  629,  27  L.  ed.  424,  2  Sup.  Ct.  Rep. 
704;  Great  Southern  Fire  Proof  Hotel  Co. 
V.  Jones,  193  U.  S.  632,  48  h.  ed.  778,  24 
Sup.  Ct.  Rep.  576;  Scott  v.  McNeal,  154  U. 
S.  34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep.  1108; 
Venice  r.  Murdock,  92  U.  S.  404,  23  L,  ed. 
683. 

No  stich  statute  as  that  of  Wisconsin 
which  is  here  involved  baa  ever  been  before 
this  court  tor  consideration  as  to  ita  valid- 
ity, and  after  diligent  search  we  have  been 
unable  to  And  its  parallel  in  any  other 
sUte.  The  coses  which  have  hitherto  come 
to  this  court  for  review  of  the  action  ot 
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UU.  UNION  LIME  CO.  v.  CHICAGO  t  N.  W.  R.  CO. 

tttte   courts   in   upholding   the  taking  of  This  Wiscanain  statute  can  onlj'  be  np- 

private  proper^  under  tbe  power  of  emi-  held  upon  the  theory  that  the  words  "public 

iMst  domain  have  been  of  two  claMei:  use"  mean  the  same  as  "public  interest"  or 

(1)  Those  arising  under  general  condem-  "public  advantage."     This  tbe  decisiona  of 
nation  statutes,  in  which  class  of  cases  the  this  court  deny,  in  harmonf  with  the  great 
qneation  has  been  whether  the  tacts  of  the  weight  of  authority  upon  tbe  subject. 
particnlnr  case  showed  a  taking  for  some  Lewis,    Em.    Dam.    3d    ed.  ||    256-258; 
lecogniied  public  use.  Coolej,  Const.  Lim.  Otb  ed.  p.  856. 

HairstoD  v.  Danville  ft  W.  R.  Co.  208  U.  Under  the  Wisconsin  statutes  the  dut;  of 

S.  698,  62  L.  ed.  637,  28  Sup.  Ct.  Sep.  331,  tbe  railroad  to  build  a  sidetrack,  and   its 

13  Ann.  Caa.  1008;  Chicago,  B.  &  Q.  R.  Co.  right  to  condemn  a  right  of  way  therefor, 

V.   Porter,   43   Uinn.    627,    46    N.    W.    76;  are  not  limited  to  any  particular  class  of 

Ulmer  v.  Lime  Rock  R.  Co.  03  Me.  670,  66  industries,    and    are   not   made   to   depend 

L.R.A.  387,  67  Atl.  1001;  Chicago  &  N.  W.  upon  the  relation  of  such  industries  to  the 

R.  Co.  V.  Morehouse,  112  Wis.  1,  68  L.R.A.  public  welfsre,  but  extend  to  all  industries 

240,  88  Am.  St.  Rep.  B18,  87  N.  W.  840;  and  enterprises  alike,  great  and  small,  and 

St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Petty,  67  depend  only  upon  their  necessities.     This, 

Ark.  369,  20  LJt.A.  434,  21  S.  W.  884;  under  the  authorities  above  cited,  is  not  a 

South  Chicago  E.  Co.  v.  Diz,  109  111.  237;  proper  basis  upon  which  to  rest  tbe  exer' 

Bedford  Quarries  Co.  v.  Chicago,  I.  A  L.  R.  cise  of  governmental  power,  and  in  all  cases 

Co.  175  Ind.  303,  36  L.R.A.{N.S.)   641,  &4  which    we   have   found,   involving   sUtutes 

N.  E.  326;  Contra  Costa  Coal  Mines  R.  Co.  which  made  private  interest  the  test,  they 

V.    Moss,    23    Cal.    323;    State,    De    Camp,  have  be^a  declared  invalid. 

Prosecutor,  v.  Hibernia  Underground  R.  Co.  Re  Tuthill,  163  N.  Y.  133,  49  L.RJI.  781, 

47  N.  J.  L.  43.  79  Am.'  St.  Rep.  S74,  67  N.  E.  303;   Apex 

(2)  Those  arising  under  special  statutes  Tranap.  Co.  v.  Garbade,  32  Or.  S82,  82 
decUring  the  furtherance  of  some  particu-  L.R.A.  613,  62  Pac.  573,  64  Pac.  367,  882; 
lar  branch  ol  industry  to  be  a  public  uae,  Bealy  Lumber  Co.  v.  Morris,  S3  Wash.  400, 
in  aid  of  which  tbe  power  ol  eminent  do-  63  L.R.A.  820,  BO  Am.  St.  Rep.  964,  74  Par. 
main  may  be  exercised.  681;     Pere    Marquette    R.    Co.    v.    United 

Fallbrook  Irrlg.  Dist.  v.  Bradl^,  184  U.  States  Gypsum  Co.  164  Mich.  290,  22  LJLA. 

8.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  66;  (N.S.)    181,    117   N.   W.   733;    Ryerson   v. 

Clark   V.   Nash,    IBS   U.   S.   361,  40  L.  ed.  Brown,   35   Micb.   333,   24   Am.   Rep.   664; 

1085,   26   Sup    Ct.   Rep.   676,   4  Ann.   Cas.  Berrien   Springs  Water  Power   Co.  v,  Ber- 

1171;  Strickley  v.  Highland  Boy  Gold  Min.  rien  Circuit  Judge,  133  Mich.  48,  103  Am. 

Co.  200  V.  S.  627,  60  L.  ed.  6S1,  26  Sup.  Ct.  St.  Rep.  438,  94  N.  W.  379-,  Great  Western 

Rep.  301,  4  Ann.   Cas.  1174;    Bankhead  *.  Natural  Gas  i,  Oil  Co.  v.  Hawkins,  30  Ind. 

Brown,  26  Iowa,  640;  New  Central  Coal  Co.  App.   6G7,  66  N.  E.   766;   Welton  t.  Dick- 

*.  George's  Creek  Coal  k  I.  Co.  37  Md.  537;  son,   38   Neb.   767,  22   L.R.A.   496,  41   Am. 

Fbillipa  v.  Watson,  63  Iowa,  28,  IB  N.  W.  St.   Rep.   771,   67   N.   W.   6B0;    Fleming  t. 

669;    Chesapeake    Stone    Co.    v.    Moreland,  Hull,  73  Iowa,  698,  36  N.  W.  673;   Alfred 

126  Ky.  4156,  16  L.R.A.(N.S.)  470,  104  S.  W.  Phosphate  Co.  v.  Duck  River  Phosphate  Co. 

762;    Kipp    V.    Davia-Daly    Copper   Co.    41  120   Tenn.   260,    22   L.R.A.(N.S.)    701,.  118 

Hont.  500,  30  L.R.A.(N.&.)    666,   110   Pac.  8.  W.  410;  Donnelly  v.  Decker,  68  Wts.  461, 

237,  21  Ann.  Caa.  1372;  Zirole  v.  Southern  46  Am.  Rep.  637,  17  N.  W.  380;  Priewe  T, 

R.   Co.  102  Va.   17,  102  Am.  St.  Rep  806,  Wisconsin   State   Land   k   Improv.   Co.   83 

46  S.  E.  802.  Wis.   634,   33   L.R.A.   646,   67   N.   W.  918; 

This    court    baa    repeatedly    denied    the  Maginnia  v.  Knickerbocker  lee  Co.  112  Wis. 

right  to  take  pr-perty  under  the  power  of  ggg^  gg  L.R.A.  833,  88  N.  W.  300;   Huber 

eminent  domain,  or  of  Uxation  for  the  pro-  ,    Merkel.  117  Wis.  355,  62  LJLA.  680,  »8 

motion  of  induatrial  enterpriae,  or  the  de-  j^^    gj    g        gjg^  ^^  j,    yf  ■  jj^ 

velopment  of  natural  resources,  except,  un-  ^^  ^  essential  to  the  validity  of  proceed- 

der  unusual  eirciunstances.  ^         ,^^  ^^^  ^^^^^     ^j  ^^  ,„             j,^ 

=,*^',''l^  iV-  t   h/r;  '■   T***^'  P^rpo-ea  that  tbe  track,  when  built,  will  In 

Wall.  65S,  22  L.  ed.  466;  Cole  V.  La  Grange,  ;    /.                ,.,     .     ..          ...        Z 

113  U.  8  1.  28  L.  ed.  896,  6  Sup.  Ct.  Rep  '"'  '»."«=*^'bk  to  the  pub  he  The  mere 
416;  Kaukauna  Water  Po;ver  Co  v.  Green  theoretical  right  of  the  public  to  use  it  U 
Bay  ft  M.  Canal  Co.  142  U.  S.  264,  273.  36  not  sufBcient.  ,„  ^  „  „  „  „„  „ 
L.  ed.  1004,  1010,  12  Sup.  Ct.  Rep.  173;  Ha.rston  v.  Danville  ft  W.  R.  Co.  208  V. 
Missouri  P.  R.  Co.  v.  Nebraska,  164  U.  S.  S.  508,  62  L.  ed.  687,  2S  Sup.  Ot.  Rep.  331, 
403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130;  13  A"".  Cas.  1008;  State,  De  Camp,  Prose- 
Missouri  P.  R.  Co.  T.  Nebraska,  217  U.  8.  cutor,  v.  Hibernia  Undergrottnd  R.  Co.  47 
19fl,  S4  L.  ed.  727,  30  Sup,  Ct  Hep.  461,  N.  J.  L.  43;  WallmaD  t.  R.  Connor  Co. 
IS  Ann.  Cas.  MB.  US  Wis.  617,  B2  N.  W.  374, 


SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  Tom, 

Mr.  Edward  M.  Smart  argued  the  cause,  i  mUaion,  206  U.  S.  1,  51  L.  ed.  033,  27  Sop. 
Kud,   with   Ur.   Edward  M.   flfier,   Bled  » J  Ct.  Rep.  S85,  11  Ann.  Gas.  398. 

brief  for  deleadaot  In  error  the  Chicago  ft  Tht  use  is  public  under  decision!  in  eon- 

Northwettcm  Railway  Compan;.'  I  demnation  caMs. 

AsHuroiog  that  the  judgment  of  condem-  j    '  16  Cjc  690;  Kauua  Citj,  8.  &  G.  R.  Oo. 
nation  in  this  cue  was  in  a  proceeding  ini- '  t.  Louisiana  Wcatern  R.  Co.  lltl  La.  ITS, 

Uated   by  the  railroad,  and   based  upon  a  5   L.R.A.(N.S.)    612,   40   So.    S27,   7   Ann. 

Hustainable  finding  of  necessity,  then,  under  Caa.   836i    2   Elliott,   Railroads,    2d   ed.   p. 

the   statutes   and    facts   in   the   case,   is   it  616;   Bt.  Louis,  I.  U.  ft  S.  R.  Co.  v.  Petty, 

clearly  ahown  that  the  taking  is  not  for  a  67  Ark.  369,  20  L.R.A.  434,  21  S.  W.  884; 

"public  user  Roberts  v.   Williams,   16   Ark.   48;   Madera 

Hairston  v.  DanTille  *  W.  H.  Co.  208  U.  8.  8,  Co.  v.  Raymond  Granite  Co.  3  Cal.  App. 

598,  62  L.  ed.   837,  28   Sup.  Ct.  Rep.  331,  668,  87   Pac.  27;    Ulraer  v.   Lime  Hock  R. 

13  Ann.  Cas.  1008;  Chicago  ft  N.  W.  R.  Co.  Co.  08  Me.  581,  66  LJt^A.  ;j87,  67  Atl.  lOOlj 

V.  Morehou^,  112  Wis.  1,  56  L.R.A.  240,  88  People  ex  rel.  Rinne  v.  Blocki,  203  lU.  363, 

Am.   St.   Rep.   918,   87   N.   W.   849;    Union  S7  N.  E.  809;  South  Chicago  R.  Co.  *.  Dix, 

Lime  Co.  v.  Railroad  CommisBion,  144  Wis.  109  III.  237 ;  Bedford  Quarries  Co.  -r.  Chi- 

523,   129  N.   W.  6U5i   lUinoU  C.  R.  Co.  t.  cago,  I.  ft  L.  R.  Co.  ITS  Ind.  303,  36  L.&A. 

East  Sioux  Falls  Quarry  Co.  —  B.  D.  — .  (N.S.)  Ml,  D4  N.  E.  326;  Dubuque  ft  8.  C. 

144  N.  W.  727.  R.  Co.  V.  Ft.  Dodge,  D.  M.  ft  S.  R.  Co.  146 

la  it  material  that  the  statute  authorized  Iowa,  666,   125  N.  W.  672;   Dotaon  t.  At- 

the  railroad  commission,  after  hearing  and  cbison,  T.  ft  5.  F.  R.  Co.  61  Kan.  816,  106 

invcBtigatiou,  upon  a  finding  that  the  spur  Pac.   1046;   Hurd  v.  Atchieon,   T.  ft   S.  F. 

track  ia  practically  indispensable  to  a  par-  R.  Co.  73  Kan.  83,  84  Pac.  553;  Chesapeake 

ticular  establishment,  to  order  the  railroad  Stone   Co.   v.   Moreland,    126   Ky.   066,   16 

company  to  condemnt  L.R.A.(N.S.)  479,  104  8.  W.  762;  RUey  t. 

I.     ...   ..      ..                    J  XV                     J  Louiarille,  H.  ft  St.  L.  R.  Co,  142  Ky.  67, 

■?J  ,7      °%  T  "*"  mi        r-,";  ■  >«  L.Hj1(N.S.)    836,  133  8.  W.  OJl.  i.. 

.,lh   M,    L.   E.   I.»™r.   "W  •'"•'''>;  (J„.  lB12b,  23ii   Ku.u  Cit,,  S.  »  O.  E. 

ddoidul   „   .rro,   Ih.   Mo   todq».dot  (,      ,    i^„|,i,„.'  „„„„  /'()•■   "»  I* 

Lm.tSljn.Compi.jr,  17S,  5  L.E.A.|N.S.)  S12,  «  So.  821,  7  in.. 

■«0,  or  th,.o,h  ^  .dmrn..  r.t„.  o««»,  ,,           jj^  „,^      ^  ^  ^^            j,  ^ 

^Sl            '      ^           "^  »<«''  «-  c».  •»  M«.  "».  M  I.  R-1.  38'.  n 

.^T^.1    n      ..         o   /.         K  ji. /.  AU.  1001;  New  Central  Coal  Co.  V.  Gwrge". 

AtlnnUe  Coast  Line  H.  Co.  t.  North  Caro.    „ ^  ^  ' ,   .    .    r.„   --  wj    .,-     o.-.f  ■ 

Ilia  Corp.  Con,mi..ioi.,  20«  U.  8.  1,  51  I.  9^^  ^  ti,  i  i   n     ,, ,•„         .T" 

.H  oaa  07  fi..n  f^  Ben  finfi  11  A,.,  P..  Chicogo,  M.  t  St.  P.  R.  Co.  115  Minn.  61, 
•d  »33.  27  Sup.  Ct  Kep.  SSE,  11  Ann.  Cai 

38B;  WiKonsin,  M.  *  P.  H.  Co.  T.  JacobMn,  _    _     iiMi.,.,    iiii    nTR*    in    1.1 

i.o  ir    a    ooT    .1.  t     .J    lo.    01    o,.      i^  em  R.  Co.  <1  Uinn.  401,  B  L.R.A.  Ill,  43 

1711  V   B.  287,  46  L.  ed.  194,  21  Sup.  Ct.  j^    ^    ^gg.    ^^.^^^    fi.  4  N.  R.  Co.  *. 

^          „        ,            *      u    ■                        J  Porter.  43  Minn.  627,  48  N.  W.  Tit;  Eanaas 

Thematterof  spur  tracks. s  a  recognized  ^  ^    ^^j  ^    Co.  v.  Northwestern  Coal  ft 

eUss  of  railroad  service  which  the  railroad  yj^    ^o.   161   Mo.   288,   51   LJl.A.   836,   84 

diould  provde  a.  a  matter  of  public  duty,  ^    g^    ^      ^j      gj  g    „    ^       ^  ^  ^ 

for   a   reasonable   eompsnsstion.  Davis-Daly   Copper   Co.    41   Mont.   508.   86 

,,fi?^  t   fl,.^-  I  ^"^T«  LJl.A.(N.S.l    M^    110   Pac.   237,   21   Mm. 

274    21  N.  E.  824;  People  ex  rel    Spruance  ^^   ^3^8;  Butte,  A.  ft  P.  R.  Co.  v.  Montana 

T.  ChicagoftN.  W  R   Co.  57  111   438;  State  ^j„j„„  ^'^    jg-j,^^^   504.  31  L.RjL  298. 

,';n  wT'a«    vir^     r  "J,*''""^  "■  60  Am.  Bt.  Rep.  608.  41  Pa^.  232,  N^UmS 

131  N.  W.  858 1  North  Carolina  Corp.  Com-  Dock.  R.  Co.  v   Cenlral  R.  Co.  32  N.  J.  Bq. 

N'T""a39'  62Te    041  "•*■=  '^'*«»'  '■  N*"  ^"^  ^    «■  ^  "  «■ 

JZ'       .             .      ^     ,  ^  Y-  167;  SUte  ex  rel.  Sumner  v.  Toledo  E.  ft 

The  only  question  then  left  to  consider  is  Terminal  Co.  24  Ohio  C.  C.  321 ;  WoUard 

whether  the  regulation  is  reasonable;   and  y.  Fisher,  48  Or.  479,  7  L.R.A,   (N£.)   OBI, 

that  U  aa  to  whether  the  order  in  the  case  84  Pac.  860,  87  Pac.  630;   Rocheatar  ft  P. 

before  tlie  eourt,  and  nnder  the  cireum-  Coal  ft  1.  Co.  v.  Berwind- White  Coal  Mia. 

Btancea  of  this  case,  ia  reasonable.  Co.  84  Fa.  Co.  Ct.  104 ;   Rudolph  v.  Penn- 

Miaaouri  P.  R.  Co.  v.  Nebraska,  21/   V.  sylvania  Schuylkill  Valley  R.  Co.   189  Pa. 

S.  198,  64  L.  ed.  TZT,  30  Sup.  Ct.  Rep.  461,  430,  31  Atl.  131;  Oetz  v.  Philadelphia  ft  R. 

18  Ann.  Cas.  989;   Wisconsin,  M.  ft  P.  R.  R.  Co.  106  Pa.  647;  Alfred  Phosphate  Co.  t. 

Co.   V.  Jacobson,   1T»  U.  8.  28T,  46  L.  ed.  Duck  River  Phosphate  Co.  120  Tenn.  £60.  tt 

194,  21  Sup.  Ct.  Rep.  lir     Atlantic  Coast  L.R.A.(N.S.)   701,  113  S.  W.  410;  Ryan  t. 

Line  R.  Co.  v.  North  Carolina  Corp.  Com-  l^uiaville  ft  N.  Terminal  Co.  lOS  Tenn.  Ill, 
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46  L.fi.A.  303,  SO  S.  W.  744;  SfockdklE  v. 
Rio  Grande  W.:Hti;rn  B.  Co.  28  Utah,  201. 
77  Pac.  849;  Zircle  v.  Southern  R.'Co.  102 
Vft.  17,  102  Am.  St.  Rep.  805,  46  S.  £.  802; 
Stete  ex  rel.  Ami  Co.  t.  Superior  Ct  42 
Waah.  675,  85  Fa«.  669;  CaretU  R.  Co.  v. 
Virgiuia-FocanonUs  Coal  Co.  62  W.  Va. 
■186,  67  S.  E.  401;  State,  Re  Camp,  ProBO- 
cutor,  V.  Uibernia  Underground  R.  Co.  47 
N.  J.  L.  43;  HairBtoD  v.  Danville  A  W.  R. 
Co.  208  U.  8.  698,  62  L.  ed.  637,  28  Sup. 
Ct  Rep.  331,  13  Ann.  Caa.  lOOS;  Cliicago 
ft  N.  W.  R.  Co.  V.  Morehouse,  112  Wia.  1, 
B6  LJt.A.  240,  8B  Am.  St.  Rep.  918,  87 
N.  W.  8S2. 

Ur.  Walter  Drew  and  W.  C.  Owen,  Attor- 
ney General  of  Wisconein,  filed  a  brief  as 


rier  railroad  is  a  public 
highway,  a  public  purpose,  a  public  use,  a 
public  institution. 

Cherokee  ^ation  v.  Southern  Eanaas  R. 
Co.  135  U.  S,  641,  657.  34  L.  ed.  205,  302, 
10  Sup.  Ci;.  Rep.  965;  Chicago,  St  L.  k  N. 
O.  R.  Co.  V.  Pullman  Southern  Car  Co. 
139  U.  S.  79,  90,  35  L.  ed.  97,  101,  11  Sup. 
Ct.  Rep.  4!)0;  United  Statex  v.  Trans-Mis- 
■ouri  Freight  Asbo.  106  U.  B.  290,  332,  41 
L.  ed.  107,  1024,  17  Sup.  Ct.  Rep.  540; 
Smyth  T.  Ames,  169  U.  S.  46S,  644,  42  L. 
ed.  819,  848,  18  Sup.  Ct.  Rep.  418;  Lake 
Shore  Ji;  M.  S.  R.  Co.  t.  Ohio,  173  U.  8.  286, 
301,  43  L.  ed.  702,  708,  19  Sup.  OL  Rep. 
465;  Wisconsin,  M.  ft  P.  R.  Co.  v.  Jacobson, 
179  U.  S.  287,  20e,  EB7,  45  L.  ed.  164,  1B9, 
200,  21  Sup,  Ct.  Rep.  115;  Donovan  *. 
Pennsytvania  Co.  1S9  U.  8.  279,  2S3,  60 
L.  ed.  192,  199,  28  Sup.  Ct.  Rep.  91;  Olcott 
T.  Fond  du  Lac  County,  IB  Wall.  678, 
694,  695,  21  L.  ed.  382,  388;  Queenibury  v. 
Culver,  19  Wall.  83,  91,  22  U  ed.  100,  104; 
Pine  Grove  Twp.  t.  Talcott,  19  Wall.  666, 
«76,  677,  22  L.  ed.  227,  233. 

A  spur  track  belonging  to  a  public  rail- 
road, connected  with  and  used  as  a  part  of 
iti  railroad  lystem,  is  a  public  use  for 
whicb  property  may  be  taken  under  the 
power  of  eminent  domain. 

Chicago  ft  N.  W.  R.  Co.  v.  Morebouae,  112 
Wia.  1,  68  LJEI.A.  240,  88  Am.  St.  Rep.  918, 
St  N.  W.  849;  State,  De  Camp,  Prosecutor, 
▼.  Hlbemia  Underground  R.  Co.  47  N.  J.  L. 
43;  Contra  Costa  Coal  Minea  R.  Co.  v. 
Moss,  23  Col.  323;  Chicago,  B.  ft  N.  R.  Co. 
T.  Porter,  43  Minn.  527,  48  N.  W.  75;  Diet- 
rich v.  Murdoek.  42  Mo.  276;  Brown  v. 
Coroy,  43  Pa.  496,  6  Mor.  Min.  Rep.  368; 
B<iyd  V.  Negley,  40  Pa.  377;  WaddelPa  Ap- 
paal,  84  Pa.  90;  New  Central  Coal  Co.  ▼. 
George's  Creek  Coal  ft  1.  Co.  37  Md.  537; 
PhiUips  V.  Watson,  63  Lowa.  28,  18  N.  W. 
tt9;  Lower  v.  Chicago,  B.  ft  Q.  R.  Co.  66 
Iowa,  583.  13  N.  W.  718;  National  Doeka 


R.  Co.  V.  Central  R.  Co.  32  N.  J.  Eq.  766; 
Ex  parte  Bacot,  36  8.  C.  126,  16  L.Rji. 
686,  16  S.  E.  204;  St.  Louis,  I.  M.  ft  S.  R. 
Co.  V.  Petty,  67  Ark.  366,  20  hJRJL.  434,  21 
S.  W.  884;  Bridal  Veil  Lumbering  Co.  v. 
Johnson,  30  Or.  205,  34  L3.A.  368.  60  Am. 
St.  Rep.  818,  46  Pac.  790;  Butte,  A.  ft  P. 
R.  Co.  *.  Montana  Union  R.  Co.  16  Mont. 
604,  31  L.Rjl.  298,  60  Am.  St.  Rep.  608,  41 
Pac.  232;  Lewia,  Em.  Dom.  |  171;  Hills, 
Em.  Dom.  |  14;  Randolph,  Em.  Dom.  |  54; 
Union  Lime  Co.  v.  Railroad  Coumiasion,  144 
WU.  623,  129  N.  W.  608. 

Under  the  atatutea  of  the  state  of  WiacoB- 
sin,  which  provide  that  railroad*  shall  pay 
taxes  and  license  fees  to  the  state,  and  that 
the  property  of  railway  companiea  "neceat 
sarily  used  in  the  operation  of  such  rail- 
roads" shall  be  exempt  from  local  taxation, 
the  same  rule  is  applied  to  determine  what 
railroad  property  is  used  for  public  rail- 
road    pUtpOBCB. 

State  ex  rel.  Northwestern  Coal  R.  Co.  v. 
Willcuts,  140  Wis.  448,  122  N.  W.  1048. 

The  public  uae  of  a  spur  track  operated 
as  a  part  of  a  public  railroad  aystem,  even 
though  it  be  constructed  to  a  single  in- 
dustry, ia  real  and  substantial.  Connected 
with  the  main  line,  it  is  accessible  over  the 
main  line  to  all  receivers  or  forwarders  of 
freight  on  the  entire  system,  and  to  those 
on  connecting  system*. 

Btate,  De  Camp,  Prosecutor,  T.  Hibemia 
Underground  R.  Co.  47  N.  J.  L.  43;  Union 
Lime  Co.  v.  Railroad  Commission,  144  Wia. 
623,  129  y.  W.  60G;  Chicago,  Dock  ft  Canal 
Co.  T.  Oarrity,  116  111.  166,  3  S.  E.  448; 
Western  U.  Teleg.  Co.  v.  Pennsylvania  R. 
Co.  106  U.  S.  640,  670,  46  L.  ed.  312,  323, 
26  Sup.  Ct.  Rep.  133,  1  Ann.  Cas.  617. 

A  railroad,  having  once  eatabliahed  • 
public  facility  like  a  spur  track,  cannot  at 
it*  own  pleasure  abandon  it  so  long  as 
there  is  any  reasonable  demand  for  its  eon- 
tinded  operation. 

Rex  V.  Severn  ft  W.  R.  Co.  2  Bam.  ft  Aid. 
646,  21  Revised  Rep.  483,  7  Eng.  Rul.  Cm. 
445 ;  People  v.  Albany  ft  V.  R.  Co.  87  Barb. 
222;  Chicago  ft  A.  R.  Co.  v.  SafTem,  IM 
III  274,  21  N.  B.  824. 

Whether  proper^  sought  to  be  taktsi  by 
a  railroad  is  taken  for  a  public  use  la  de- 
termined by  the  situation  resnltlng  fron 
the  employment  of  the  property  for  the  oca- 
stmetion  proposed,  the  public  rights  aria- 
ing  with  respect  to  it,  and  the  public  dutie* 
with  which  it  beeomea  by  law  imprcMcd. 
These  criteria  have  been,  by  thia  court,  ap- 
plied upon  the  question  of  public  use  with 
respect  to  a  railroad  under  a  grant  by  Cca- 
gresB  of  the  power  of  emlBant  domain. 

Cherokee  Nation  v.  Sontbem  Kansas  R. 
Co.  13S  U.  8.  641,  6S7,  668,  34  I^  ad.  «M, 
902,  SOS,  10  Snp.  Ok  B^.  MS., 
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Whether  the  use  ia  public  dependB  upon  to  receive  complftinti,  Id  ca»e  of  the  fftilnn 

the  right   of  the   public  to   use  under  the  or  refusal  of  railToads  to  perform  the  pre- 

Conetitution  and  lawi  of  the  atate,  aa  ooq-  Kribed'duty,  and  to  make  appropriate  ot- 

■trued    by    itt    courta.      The    coDetruction  ders.t      Acting    under    the«e    aectiona,    the 

adopted  bj   tbe   atate   court  upon   a   local  [218]    Commiaaion    directed    the    railway 

question  will  be  deferred  to  by  thia  court,  company  to  extend  tbe  spur  aa  desired  ]>f 

Hairstou   v.   Danville  4   W.   R.   Co.   208  the  Eden  Company,  and  thereupon  thia  pro- 

U.  S.  S08,  62  L.  ed.  637,  28  Sup.  Ct.  Rep.  ceeding  nas  brought  to  condemn  the  land 

331,  18  Ann.  Caa.  1008;  Fsirfleld  t.  Galla-  for  the  right  of  way.. 

tin  County,  100  U.  8.  47,  62,  26  L.  ed.  544,  The  aasignmenta  of  error  come  to  the  slu- 

S«l,  B  Rom's  Notes  |U.  8.)   784;  Louiaville  gle  point,— aa  to  the  character  of  tbe  use. 

A  N.  R.  Co.  V.  Kentucky,  183  U.  S.  503,  S08,  Ihe  sUte,  through  its  higtieat  court,  declarci 

4a  L.  ed.  298,  302,  22  Sup.  Ct.  Rep.  96.  the  use  to  be  a  public  one,  and  we  should 
accept  its  judgment  unless  it  ia  clearly  with- 

Ur.  Justice  Hngbee  delivered  the  opin-  out  ground.    [Z19]  Fallbrook  Irrig.  Dint.  t. 

ion  of  the  court:  Bradley,  104  U.  S.  112,  160,  41  L.  ed.  36&, 

This  proceeding  was  instituted  by  tbe  38Q,  IT  Sup.  Ct.  Sep.  66;  Clark  t.  Ifaab,  188 
Chicago  ft  NorthweeUm  Railway  Company  U.  6.  361,  369,  49  L.  ed.  10g5,  1088,  25  Sup. 
to  take  land  for  a  spur,  the  construction  of  Ct.  Rep.  676,  4  Ann.  Cas.  IITI;  Striekley 
which  had  been  ordered  by  the  Railroad  v.  Highland  Boy  Gold  Min.  Co.  200  U.  S. 
Commiuion  of  the  state.  The  land  was  527,  531,  50  L.  ed.  681,  683,  26  Sup.  Ct. 
owned  by  the  Union  Lime  Company,  the  Rep.  301,  4  Ann.  Caa.  1174;  Offield  v.  New 
plaintiff  in  error,  and  the  application  was  York,  N.  H.  A  H.  R.  Co.  203  V-  B.  372,  377, 
reeiated  upon  the  ground  that  it  waa  sought  61  L.  ed.  231,  236,  27  Sup.  Ct.  Rep.  72; 
to  be  taken  for  a  private,  and  not  a  public,  Hairaton  v.  Danville  &  W.  R.  Co.  208  U.  S. 
nee,  and  therefore  that  ita  taking  would  598,  607,  62  L.  ed.  637,  641,  28  Sup.  Ct. 
operate  aa  a  deprivation  of  the  property  of  Rep.  331,  13  Ann.  Caa.  1008.  The  general 
the  plaintiff  in  error  without  due  process  of  authority  to  eierciae  the  power  of  eminent 
law,  and  a  denial  to  it  of  the  equal  protec-  domain  for  the  construction  of  apura  ia 
tion  of  the  Uws,  contrary  to  the  14ti>  found  in  %  1831a,  SUt.  (Wis.),  which  pro- 
Amendment.  Thia  contention  was  overruled  videa:  "Every  railway  company  .  .  . 
by  the  supreme  court  of  tbe  atate,  which  may  build,  maintain,  and  operate  branches 
affirmed  the  judgment  in  condemnation  (162  and  apur  tracks  from  its  road  or  any  branch 
Wis.  633,  140  a.  W.  346),  and  this  writ  of  thereof  to  and  upon  the  grounds  of  any  mill, 
error  was  sued  out.  elevator,  storehouse,  warehouse,  dock,  wharf, 

Tlie  proposed   track  waa  to  form  an  ex-  pier,   manufacturing  establishment,   lumber 

tension  of  an  IS17]   eiiating  spur,  owned  yard,  coal  dock,  or  other  industry  or  enter- 

and    operated    by    the    railway    company,  prise,     .     .     .      ;   and  every  aucb   company 

which  leads  from  its  n^in  line  to  the  quor-  may  acquire  by  purchase  or  condemnation 

riea  and  kilna  of  two  lime  companica;  one  in  the  manner  provided  in  thia  chapter  for 

of  Uiese  companies  is  the  plaintilT  in  error,  the  acquisition   of   real   estate   for   railway 

at  whose  works  the  apur  now  terminates.  Be-  purpoaea,  other  than  for  its  main  track.  eU 

yond  these  works  lie  those  of  the  Eden  Inde-  necessary  roadways  and  rights  [220]  of  way 

pendent  Lime  t  Stone  Company,  which  ap-         .  _, .    .   . t — ri^ 

JTed  to  the  Railroad  Commiaaion  for  an  ,,\^,^5!rw;tfT«07."«  I^^i'^by^',^ 
order  requ.nng  the  railway  company  to  «-  ^gj  „i  jte  Uw.  of  190B  and  chipter  137 
tend  the  spur  to  its  plant.  It  is  provided  by  of  th^  l«^  ^f  1011,  are  as  follows: 
I  1797-llm  of  the  Wisconsin  Statutes  that  "Section  1797-nin.  1.  Every  railrcad 
•Tery  railroad  shall  acquire  tbe  necessary  shall  acquire  the  necessary  rignts  of  way 
right  of  way  and  shall  construct  and  operate  for,  and  ahall  constmct,  connect,  maintain, 
a  "reasonably  adequate  and  suitable  spur  "nd  operate  a  reasonably  adequate  and  suit- 
track"  whenever  it  does  not  necessarily  ex-  5""  ^P"^  *«'=''•  .l'^'^'^^  •'"'.1  •[!"',  *".■* 
oeed  S  mils,  in  length,  ia  "practically  indis-  ^°"  not  ncceaearily  exceed  3  miles  in  length. 
^^  ^,  '  ~  "  '  ,  "^  \.  ,;  '  **  °^  IB  practically  indispensable  to  the  aucceaa- 
pMisabls  to  ths  successful  operation' of  any  iui'^ope„tion  of  any  cilsting  or  propoMd 
existing  or  proposed  manufacturing  estab-  n,n|,  elevator,  storehouse,  warehouae.  dock, 
liahmeut,  and  ia  not  "unusually  unaafe"  or  wharf,  pier,  manufacturing  estab liahment, 
"unre^aonably  harmful."  The  railroad  may  lumber  yard,  coal  dock,  or  other  induatij  or 
require  the  person,  firm,  or  corporation  enterprise,  and  its  construction  and  opera- 
primarily  to  be  served  thereby  to  pay  the  tion  is  not  unusually  unsafe  and  dangerous 
l<«itimate  cost  of  acquiring,  by  condemna-  ""^  "  ■">*  unreasonably  harmful  to  pnhUe 
tion  or  purchaae  the  necessary  right  of  way  "4^%^^^  „i,,„^d  may  require  the  per^i 
(or  the  spur  and  of  lU  construction,  aa  de-  ^,  p,„ons,  firm,  corporationi.  or  asso^tin 
Urmined  by  the  Railroad  Commission.  By  primarily  to  he  served  thereby,  to  par  tbe 
9  I7n7-12a,  the  Commiasioa  !■  authorised  kgitimate  coat  and  expense  of  acquiring, 
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for  auch  branebcfl,  spur  traclu,"  ete.  The 
mpreme  court  of  the  Btate  luitained  the  vm- 
Uditj  of  UiiB  provision  in  Chlugo  ft  N.  W. 
B.  Co.  T.  Horebouie,  112  Wis.  1,  SS  LJI.A. 
240,  B8  Am.  Bt.  Rep.  918,  B7  N.  W.  84S, 
holding  (p.  11)  that  "the  fact  th>t  a  spur 
track  may  run  to  aiingle  industrjr  does  not 
militate  against  the  devotion  of  the  propcrtjr 
thereto  being  a  publie  use  thereof,  aa  long 
aa  the  purpose  of  maintalniug  the  track  is 
to  Mrve  all  persona  who  may  desire  it,  and 
all  can  demand,  as  a  right,  to  be  served, 
without  discrimination." 

In  Union  Lime  Co.  v.  Railroad  Commi 
•ion,  144  Wis.  623,  129  }f.  W.  605,  the  court 
had  under  review  an  earlier  order  of  the 
CommissioD  requiring  the  railroad  to  build 
the  spur  extension  now  in  question,  and, 
while  that  order  was  set  aside  because  a 
proper  hearing  had  not  been  afforded,  it  waa 
held  that  the  spur  would  not  be  a  private 
track,  but  would  be  devoted  to  a  publie  use. 
In  the  view  that  the  tracks  contemplated 
would  be  of  this  character,  the  court  sus- 
Uined  the  aUtutea  (gS  ITaT-llm  and  ITBT- 
]2n),  under  which  tbe  Commission  was  pro- 
ceeding,  against  the   same   objections   thst 


are  now  raised.  The  court  said  (id.  pp. 
633,  E34) :  "Such  track  when  built  becomes 
a  portion  of  the  trackage  of  the  railroad. 
The  fact  that  its  initial  cost  is  borne  bf 
the  party  primarily  to  be  served,  with  pro- 
visions for  subsequent  squitable  division  of 
such  cost,  does  not  make  it  a  private  track 
nor  change  the  nature  of  its  um.  Over  It 
the  products  of  the  industry  find  their  way 
into  the  marketa  of  tbe  world,  and  every 
consumer  is  directly  interested  in  the  les- 
sened coat  of  such  products  resulting  from 
the  building  and  operation  thereof.  That 
these  products  are  supplied  by  a  single 
owner,  or  by  a  limited  number  of  owners, 
affecta  the  extent,  and  not  the  nature,  of 
its  use, — the  track  is  none  the  leas  a  part 
of  the  avenue  through  which  the  commod- 
ities reach  tbe  public  Subject  to  the  equi- 
table division  of  initial  cost,  the  track  Is  at 
the  service  of  the  public  as  much  as  any 
other,  and  it  constitutes  an  integral  part  of 
the  railroad  system.  Tbe  IKZl]  duty  to 
maintain  and  operate  It  reats  upon  the  rail- 
road. Except  that  it  is  relieved  of  the  in- 
Ittal  cost  of  right  of  way  and  construction, 
the  track  stands  in  the  same  relation  to  It 


b^v  condemnation  or  purchase,  the  necessary 
rJglits  of  way  for  such  spur  track,  and  of 
constructing  tbe  same,  aa  shall  lie  deter- 
mined in  separate  items  by  the  commission, 
in  which  case  the  total  estimated  cost  there- 
of shall  be  deposited  with  the  railroad  twfore 
the  railroad  shall  I>e  required  to  incur  any 
expense  whatever  therefor;  provided,  how- 
ever, that  when  any^  such  person,  firm,  or 
corporation,  or  association  snail  be  required 
by  the  commission  to  deposit  with  tbe  rail- 
road the  total  estimated  cost,  as  herein  pro- 
vided, such  person,  firm,  corporation,  or  as- 
sociation may  offer  or  cause  to  be  offered  a 
proposition  in  writing  to  such  railroad,  to 
construct  such  spur  track,  such  proposition 
to  be  accompanied  by  a  surety  company 
bond,  running  to  such  railroad,  and  condi- 
tioned upon  the  construction  of  such  spur 
track  in  a  good  and  workmanlike  manner, 
according  to  tbe  plans  and  specifications  pro- 
vided by  such  railroad,  and  approved  by  the 
commission,  and  deposit  with  such  railroad 
the  estimated  cost  of  tbe  neceesarr  right 
of  way  for  such  spur  track;  and  whenever 
such  proposition  and  security  company  bond 
shall  be  offered,  tbe  person,  &rm,  corpora- 
tion, or  association  primarllv  to  be  served 
thereby  shall  not  be  required  to  deposit  as 
herein  provided,  as  the  total  estimated  cost 
of  auch  construction,  an  amount  in  excess  of 
tbe  estimated  coat  of  tbe  right  of  way,  and 
the   total   amount   stated    in    such    written 

Sopoeition.  Provided  further  that  before 
e  railroad  shall  lie  required  to  incur  any 
expense  whatever  in  tbe  construction  of  said 
spur  track,  the  person,  firm,  corporation,  or 
aaaoclation  primarily  to  be  served  thereby 
shall  give  the  railroad  a  bond  to  be  approved 
bj  Uie  commission  as  to  form,  amount,  and 
snre^,   securing   the   railroad   against   loss 


nected  with  the 

vlded,  at  the  expense  of  the  owner  of  such 

Eroposed  or  existing  mill,  elevator,  store- 
ouse,  warehouse,  dock,  wharf,  pier,  manu- 
facturing establishment,  lumber  yard,  coal 
dock,  or  other  industry  or  enterprise,  and 
any  person,  Brm,  corporation,  or  asaocia- 
tlon  shall  desire  a  connection  with  such  spur 
track,  application  therefor  shall  be  made 
to  the  commission,  and  sucb  person,  Brm, 
corporation,  or  association  shall  be  required 
to  pay  to  the  person,  firm,  corporation,  or 
association  that  sfaatl  have  paid  or  con- 
tributed to  the  primary  cost  and  expense 
of  acquiring  the  right  of  way  for  such  orig- 
inal spur  track,  and  of  constructing  ths 
same,  an  equitable  proportion  thereof,  to 
be  determined  by  the  commission,  upon  such 
application  and  notice,  to  the  persons,  flrma, 
corporations,  or  associations  that  have  paid 
contributed  toward  the  original  coat  and 
wnse  of  acquiring  the  right  of  w^  of  con- 
structing the  aame. 

"Section  1797-12n.  In  case  of  tbe  failure 
refusal  of  any  railroad  to  comply  with 
any  of  the  proviaions  of  §g  179T-llm  and 
lTeT--I2n,  the  person  or  persona.  Arm,  cor- 
poration, or  aasociation  aggrieved  Uiereby, 
may  file  a  complaint  with  the  railroad  com- 
mission. Betting  forth  the  facte,  and  the  said 
commission  shall  investigate  and  determine 
the  matter  In  controversy,  in  accordance 
with  the  provisions  of  §S  1T9T-1  to  1797-38. 


an  order  In  any  other  proceed- 
»  .     .      .  bwnn  under  and  by  nitm  of 
the  provisions  m  said  aeeUona.* 
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thmt  aay  other  portion  of  ita  track  doe*. 
The  owner  of  the  indturtry  obtains  no  inter- 
ett  in  or  eontrol  over  it  beTond  that  of  b^g 
■enred  by  it  equallj  with  anyone  else  nho 
may  dealr«  to  use  it."  Tbia  decision  was 
followed  in  the  preeent  eaie.  162  Wia.  633, 
«3T,  140  N.  W.  348. 

rtaiatUng  thi*  ruling,  the  plaintiff  in  error 
Inaiata  that  the  statute  itself  {referring  to 
II  ]79T-llm  and  178T-12n)  authorizes  the 
taking  of  property  for  private  use,  and  that, 
being  nnconatitutlona]  on  its  face,  it  can- 
not form  tha  basis  of  an;  valid  proceeding. 
It  ia  said.  In  the  first  pbce,  that  the  sUtute 
doea  not  declare  in  terms  or  b;  necessary 
implication  that  tbe  nse  for  which  the  prop- 
erty is  to  be  talien  is  a  public  use.  But  this 
contention  is  plainly  without  merit,  as  the 
statute  must  be  read  in  the  light  of  the  con- 
■truetion  placed  upon  it  by  the  state  court, 
whieh  haa  held  the  described  use  to  1m  a 
pnblie  one.  Tlie  judgment  of  the  state,  so 
far  H  it  is  competent  to  determine  the  mat- 
ter, has  thus  been  fully  expressed. 

It  Is  urged,  further,  that  the  statute  is 
BaoNsarilj  invalid  because  it  establishes 
as  tha  criterion  of  the  Commission's  action 
the  exigency  of  a  private  business.  This  ob- 
jection, however,  fails  to  take  account  of 
th«  distinction  between  the  requirements 
of  Industry  and  trade  which  may  warrant 
the  building  of  a  branch  track,  and  the  na- 
ture of  the  nse  to  which  it  is  devoted  when 
built.  A  spur  may,  at  the  outset,  lead  only 
to  «  single  industry  or  establishment;  it 
may  be  constructed  to  furnish  an  outlet 
for  the  products  of  ft  particular  plant;  it^ 
eoat  may  be  defrayed  by  thoae  in  special 
need  of  its  service  at  the  time.  But  none 
tha  lass,  by  virtue  of  the  conditions  under 
wbieh  it  ia  provided,  the  spur  may  consti- 
tnta  «t  all  times  a  part  of  the  transportation 
facilities  of  the  carrier  which  are  operated 
imder  the  obligations  of  public  service,  and 
are  [S2S]  subject  to  the  regulatim  of  pub- 
lic authority.  Aa  was  said  by  this  court  in 
Bairaton  v.  Danville  ft  W.  R.  Co.  208  XI. 
8.  SSB,  008,  62  L.  ed.  «8T,  641,  2B  Sup. 
Ct.  Rep.  3S1,  13  Ann.  Cas.  lOOB:  "Tbe  uses 
for  which  tbe  track  was  desired  are  not  the 
less  public  I>ecause  tbe  motive  which  dictat- 
ed ita  location  over  this  particular  land  was 
to  reach  a  private  industry,  or  because  the 
proprietors  of  that  industry  contributed  in 
any  way  to  the  cost."  There  is  a  clear  dis- 
tinction between  spurs  which  are  owned 
and  operated  by  a  common  carrier  as  a  part 
of  Ita  syatem  and  under  ita  public  obligation 
and  merely  private  sidings.  See  State,  De 
Camp,  Prosecutor  v.  Hibernia  Undergronnd 
R.  Co.  47  N.  J.  L.  43;  Chicago,  B.  ft  N.  R. 
Co.  T.  PorUr,  4S  Minn.  S27,  *B  N.  W.  75; 
Ulmer  t.  Lime  Rock  R.  Co.  98  Me.  070,  OS 
r..RJL  m.  S7  Atl.  1001;  St.  Lonis,  I.  M.  ft> 


S.  B.  Co.  V.  Petty,  07  Ark.  360,  20  L.B^ 
434,  21  B.  W.  884;  Dietrich  v.  Uurdoek, 
42  Mo.  279;  Bedford  Quarries  R.  Co.  t. 
Chicago  I.  A  L.  E.  Co.  176  Ind.  303,  SS 
LJl.A.(N.S.)    «41,  04  H.  B.  S2S. 

While  common  carriers  may  not  bo  eom- 
pelled  to  make  unreasonable  outlays  (Uia- 
souri  P.  R.  Co.  v.  Nebraska,  217  U.  S.  108, 
54  L.  ed.  727,  30  Sup.  Ct.  Rep.  4S1,  18 
Ann.  Cas.  089],  it  is  competent  for  the  atata^ 
acting  within  the  sphere  of  its  jurisdiction, 
to  provide  for  an  extension  of  tbeir  transpor- 
tation facilities,  under  reasonable  condi- 
tions, so  as  to  meet  the  demands  of  trade; 
and  it  may  impress  upon  these  extensions 
of  the  carriers'  lines,  thus  furnished  under 
the  direction  or  authority  of  the  state,  a 
public  character  regardless  of  tbe  number 
served  at  the  beginning.  The  branch  or  spur 
comes'  into  existence  as  a  public  utility, 
and  as  such  is  always  available  as  local- 
ities change  and  communities  grow.  The  sn- 
prcme  court  of  Wisconsin  has  left  no  doubt 
with  respect  to  the  public  obligations  im- 
posed upon  the  carrier  in  relation  to  tha 
spurs  and  branches  to  be  provided  under  the 
statute  in  question,  and  we  And  no  ground 
for  the  conclusion  that  this  enactment  was 
beyond  the  state  power. 

It  is  also  contended  by  the  plaintiff  in 
error  that  the  finding  by  the  state  court  that 
tbe  use  in  the  present  csae  is  a  public  one  Is 
not  supported  by  the  facta.  But  this  [XSS] 
criticism  of  the  court's  finding  is  in  snb> 
stance  a  repetition  of  the  argument  that  is 
urged  against  tbe  validity  of  the  statute, 
and  what  haa  been  said  upon  that  point  is 
applicable. 

The  judgment  is  affirmed. 

Affirmed. 


UNITED   STATES,   PUT.   In  Brr., 

WILLIS  N.  BIRDSALL.     (No.  727.) 

UNITED   STATES,   PUf.   in  Err, 

THOMAS  B.  BRENTS.      (No-  728.) 

UNITED   STATES,   PW.   in   Err, 

EVERETT  E.  VAN  WERT.     (No.  720.) 

(See  S.  C.  Reporter's  ed.  223-236.) 

Appeal    —   bj    garenunent   In   criminal 

ease  —  oonetrnctlon  of  statute. 

1.  A  decision  of  a  federal  district  court 

sustaining  a  demurrer  to  an  indictment  npo* 

the  ground  that  the  acts  charged  did  not 


NoTX. — On  review  by  government  in  erim- 
lal   case — see    note   to   United    Statea   v> 
Stevenson,  64  L.  ed.  U.  S.  IS3. 
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fall  withip  the  condemnation  of  the  atatute 
on  which  the  indictment  is  founded  is  based 
upon  the  conBtruction  of  such  statute,  so  as 
to  be   reviewable   In   the   Federal   Supremr 

I  For  other  easel,  see  Appeal  and  Error,  I.  a, 

In  DlfMt  Bap.  a.  lA^] 
Bribery  —  oSlcUl  act  —  departmental 

reqalrement. 

2.  The  official  action  Bought  to  be  in- 
fluenced bj  a  bribe  charged  to  have  been 
given  and  accepted  contrary  to  tbe  Federal 
Criminal  Code  (35  Btat.  at  L.  lOOG,  U09, 
chap.  321,   U.   8.   Comp.   SUt.   Supp.   IBU, 

Eieoo,  1923),  SS  30,  117,  need  not  have 
n  preBcribed  bj  statute  j  it  is  sufBcient 
that  it  waa  governed  by  a  lawful  require- 
ment of  tbe  executive  department  under 
whose  authority  the  officer  was  acting;  and 
BUcb  requirement  need  not  bave  been  pre- 
■cribed  by  a  written  rule  or  regulation,  but 
might  also  be  found  in  an  established  usage 
which  constituted  the  eonmon  law  of  the 
department,  and  fixed  tbe  duties  of  thoM 
engaged  in  its  activltiea. 
Indiana  ^  traffic  In  Inloilcatlng  Ilqoom 
—  departmental  regulation  a  —  re- 
ports  of   anbordt nates. 

3.  Hegulations  and  practices  having  the 
force  of  regulations,  under  which  special 
officers  for  tbe  suppresaion  of  the  liquor 
traffic  among  the  Indians  are  charged  with 
the  duty  of  rendering  true  reports  to  the 
CommisBioner  of  Indian  Affairs,  and  of  mak- 
ing recommendations  with  respect  to  the 
advisability  of  abowing  executive  or  judi- 
cial clemency  to  tbose  convicted  of  selling 
liquor  to  Indians,  could  be  establislied  by  the 
Conuniisioner  under  U.  S.  Rev.  Stat,  g  463, 
U.  8.  Comp.  Stat.  IQUI,  p.  262,  giving  bim, 
under  the  direction  of  the  Secretary  of  the 
Interior,  and  agreeably  to  aucb  regulations 
as  the  President  may  prescribe,  "the  man- 
agement of  alt  Indian  alTaira  and  of  all 
matters  arising  out  of  Indian  relations." 
[For  other 

Sop.  ct.  : 

[No*.  727,  728,  and  729.] 

Argued  and  aubmilted  January  8  and  S, 
1914.  Reargued  February  2S,  1014.  De- 
cided April  0,  1914. 

T  N  ERBOB  to  tbe  DiBtrict  Court  of  the 
1  United  SUtea  for  the  Northern  District 
of  Iowa  to  review  a  judgment  sustaining  a 
demurrer  to  indictments  charging  respect- 
ively the  giving  and  accepting  of  bribes. 
Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  ease  below,  208  Fed.  SIB. 

The  facta  are  stated  in  the  opinion. 

Solicitor  General  DaTla,  and  Assistant 
Attorn^  General  Denison  for  the  United 
States  on  original  snbmisslon: 

Passing  the  point  that  here  was  a  crim- 
inal action  at  least  in  a  conspiracy  to  de- 
fraud tbe  United  States   (Curle^  v.  Unite4 


States,  a4  C.  C.  A.  3S9,  130  Fed.  1),  wa 
think  it  plain  on  the  face  of  H  3&  and  117 
of  the  Federal  Penal  Code  that  they  do  not 
limit  the  offense  to  the  inducement  of  crim- 
inal breaches  of  official  duty,  bnt  eorer 
broadly  all  breaches  of  such  duty. 

Haas  V.  Eenlcel,  216  U.  8.  482,  480,  04 
L.  ed.  509,  S77,  30  Sup.  Ct.  Rep.  249,  17 
Ann.  Cas.  1112;  Benson  v.  United  SUtes,  27 
App.  D.  C.  344;  Sharp  v.  United  States, 
71  C.  C.  A.  268, 138  Fed.  878;  United  Statea 
v.  Van  Leuvcn,  flZ  Fed.  62. 

The  duties  of  government  employees  may 
he  determined  by  departmental  usages  and 
regulations,  and  are  not  limited  to  those 
specifically  defined  by  statute. 

United  States  v.  Macdaniel,  7  Pet.  1,  14, 

8  L.  ed.  587,  692;  Benson  v.  Henkel,  198 
U.  B.  1,  49  L.  ed.  919,  25  Sup.  Ct.  Rep. 
GGO ;  Crawford  v.  United  Statea,  212  U.  S. 
183,  191,  53  L.  ed.  465,  408,  29  Sup.  Ct. 
Rep.  260,  Jo  Ann.  Caa.  392;  Tyner  v. 
United  Statea,  23  App.  D.  C.  350;  Ilaaa  v. 
Hcnke],  Ififi  Fed.  021,  arTirmed  in  216  U.  S. 
402,  64  L.  ed.  EG9,  30  Sup.  Ct.  Rep.  240, 
17  Ann.  Caa.  1112. 

Assistant  Attorney  General  Wallnce 
argued  tbe  cause  and  filed  a  brief  for  the 
United   States  on  reargument; 

The  Commissioner  of  Indian  Affairs 
could,  by  regulation  and  usage  (having  the 
force  thereof),  impose  on  bis  subordinates 
the  duty  to  advise  him  whether  they  con- 
sider that  the  suppression  of  the  liquor 
traffic  would  be  aided  or  hindered  by  re- 
duction or  suspension  of  sentence  in  the 
case  of  individual  violators. 

United  States  v.  Bailey,  9  Pet.  264,  2B5, 

9  L.  ed.  119,  120;  Lewis  Pub.  Co.  *.  Wy- 
maa,  104  C.  C.  A.  488,  182  Fed.  16;  Leonard 
V.  LennoT,  104  C.  C.  A.  896,  181  Fed.  700; 
Re  Nesgle,  S  L.R.A.  78,  14  Sawy.  232,  30 
Fed.  860. 

It  is  not  necessary  that  the  deputy  officer 
should  make  any  final  decision  to  come  with- 
in reach  of  the  bribery  statute.  A  recom- 
mendation is  equally  within  its  terms. 

Sharp  V.  United  States,  71  C.  C.  A.  268, 
138  Fed.  878. 

Its  purpose  was  to  safeguard  tbe  honesty 
of  official  action  throughout  its  entire  flow, 
from  the  spring  of  initial  investigation  to 
the  ultimate  ocean  of  flnal  disposition. 

People  V.  Markbam,  64  Cal.  158,  49  Am. 
Rep.  700,  30  Foe.  620;  United  States  v. 
Bailey,  S  Pet.  254,  9  L.  ed.  119. 

The  word  "pending"  means  undecided 
or  undetermined. 

Sanford  t.  Sanford,  28  Conn.  20;  Went- 
worth  T.  Farmlugton,  48  N.  H.  210. 

Conrta  have  given  the  words  "at  any 
time"  their  natural,  broad  meaning. 

Elkliia  T,  Wolfe,  44  lU.  App.  380;  Ray- 

D,g„...,Googlc  •" 
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Bond  T.  Wathen,  142  Ind.  367,  41  N.  E.  BIG;  i  haa  no  power   to  aet  or  deold^   tlua   Um 

R0   HilW,    14S    Pa.    501,    22    Ati.    1044;  payment  of  such  briba,  or  the  offer  of  p^> 

Sehroeder  t.  Qemeinder,  10  Ner.  361.  ment,  U  not  an  ofiFcnae  under  %  89, 

Seeking  the  intention  in  the  light  of  the  United  SUtea  v.  Gibson,  47  Fed.  833;  Be 

eril  uught  t«  be  remedied,  Congreu  must  Yee   Gee,    68    Fed.    149;    United    Statea    v. 

have  had  in  mind  that  a  prior  corruption  Bo;er,  86  Fed.  426 ;  United  Stitea  t.  George, 

would  work  aa  great  harm,  aa  to  a  matter  2£B  U.  S.  14,  67  L.  ed.  712,  33  Sup.  Ct.  Bep. 

later  to  come  before  the  official,  as  it  would  412;    Vemou    t.    United    Btatea,    7S    C.    C. 

in  the  eaae  of  a  matter  already  before  him.  A.  B47,  146  Fed.  121. 

United  Statea  v.  Bailey,  9  Pet.  2M,  9  L.  The  power  conferred  upon  the  Secretary 

ad.  119.  of  the  Interior  to  prescribe  regulations  for 

The  worda  "may  be  brought"  deal  with  the  goremmcnt  of  his  Department,  undar 

the  future.  %  161  of  the  Revised  Statutea  of  the  United 

People  V.  Markham,  64  Cal.  ISB,  49  Am.  SUtes   (U.  S.  Camp.  Stat.  1901,  p.  80),  ia 

Rep.  700,  30  Pac.  620;  State  v.  Butler,  178  adminiitrative  only,  and  is  confined  striet- 

Uo.  272,  77  8.  W.  560.  ly  to  the  transaction  of  busineu  within  bia 

The  words  "by  law"  should  be  read  as  Department.  No  power  is  conferred  by 
"pursuant  to  law,"  or  "lawfully,"  or  "in  any  act  of  Congress  which  authorizes  ths 
a  lawful  manner,"  rather  than  as  under  the  Secretary  of  the  Interior  to  establish  any 
mandate  of  an  act  of  Congress  expressly  rule  or  r^ulation  which  can  have  auy  fore* 
imposing  apecifle  duty  in  this  rt^ard  on  outside  of  the  Department  of  the  Interior, 
the  bribe  taker.  or  which  does  not  relate  directly  to  the  ad- 
Lindsay  &  P.  Co.  T.  Mullen,  176  U.  S.  120,  ministration  of  the  business  of  the  Depart- 
186,  137,  44  L.  ed.  400,  403,  4DB,  20  Sup.  Ct.  ment. 

Rep.  326;   Haas  f.  Henkel,  216  U.  S.  462,  United    States  v.  George,   228  V.   B.   14, 

480,  481,  64  L.  ed.  669,  677,  678,  30  Sup.  20,  67   L.  ed.  712,  71S,  83  Sup.  Ct  Bop. 

Ct.  Rep.  249,  17  Ann.  Cas.  II12.  412. 

We  do  not  think  it  should  seriously  be  A  writ  of  error  lies  only  in  a  eaae  In 

claimed  that  no  act  of  an  officer  or  person  which   the  Talidity  or  construction   of   the 

acting  in  on  (rilSeial  capacity  for  the  United  statute  upon  which  the  indictment  ia  found- 

Ststes  could  be  said  to  be  an  official  act  ed  ia  Involved  In  the  deciaion  of  the  lower 

or  duty  unless  specifically  prescribed  by  an  court. 

act  of  Congress.    Were  such  the  law  a  ware-  United  SUtes  t.  Keitel,  211  U.  S.  S71, 

house   would   be   demanded   to   shelve   the  398,  399,  53  L.  ed.  230,  244,  245,  20  Sup. 

statutes.    Common  sense  and  the  law  alike  Ct.  Rep.  123;   United  Statea  t.  Stevenson, 

declare  otherwise.  215  U.  S.  190-196,  64  L.  ed.  153-166,  30  Snp. 

United   States  v.   Macdaniel,    I   Pet.    14,  Ct  Bep.  36. 

i"*,' ,«  Sl/^^'  l^'«::/„,°f ''*'U.'^S, ^-  No  oounsel  appeared  for  the  other  defend- 

a.  1,  12,  49  L.  ed.  019,  922,  26  Sup.  Ct.  Rep.  ,,  ,_  ___    " 

669;  Crawford  v.  United  States,  212  U.  8.  ""  "  '^^' 

189,   191,  03  h.  ed.  468,  29  dup.  Ct.  Rep.  Mr.  Justice  Hwcbes  delivered  the  opinion 

a«0,   16  Ann.  Cas.  892.  of  the  court: 

II      .r^     ......  ..                  .    .1.  Separate  indictmcnta  were  found  against 

Mr.    Ch«'-'«"^W     MulUn   argued    the  the  several  defendants.    There  were  two  in- 

canse    and.  with  Mr.  H.  B.   Boies,  filed  a  ^i^^^t,          i^^    o,e    defendant    Birdsall 

brief  for  defendant  in  error  in  No.  727:  ,„hich    were    consolidated),    charging    him 

To  constitute  the  crime  of  bribery,  or  at-  ^^^  having  given  to  Brents  and  Van  Wert 

tonpt  to  bribe,  under  the  provisions  of  §  39  respectively,  a  bribe  in  violation  of  |  39  of 

the  person  to  whom   such  bribe  «  offered  ^j,^    criminal    Code    135    SUt.    at   L.    1096, 

or  paid   must  be  an   officer  of  the  United  ^^        ^j    y.  8.  Comp.  SUt.  Supp.  1911,  p. 

States,  or  a  person  acting  for  or  in  behalf  ^g^oj      The  indictments  against  Brents  and 

of  the  United  State,  in  an  official  function  y^  „^  ^^e  for  accepting  the  bribes  in 

under  or  by  authority  of  the  department  or  ^„|,y„„  ^  ,   117.     Demurrer  to  ewh  in- 

office  of   the  government,  and  must  have  jictment  upon  the  ground  that  it  diarged 

power  to  act   upon,   or  to  decide.   In  hia  „^  ^enm,  was   sustained  by   the  district 

officiBl  capaci^  or  in  his  official  function,  court    206  Fed.  818.    The  casee  are  brought 

the  matter,  question,  cause,  or  proceeding  as  here  under   the   criminal   appeals   act     U 

to  which  he  is  sought  to  be  influenced  by  gUt.  at  L,  1248,  chap.  26S4. 

such  bribe.    If  the  matter  as  to  which  he  is  in   view    of   the   nature    of    the   <piMtiim 

sought  to  be  influenced  by  the  payment  of  presented,    it   Is  not    ueceaaary   to  consider 

a  bribe  la  not  one  which  ia  pending  before  the   indictments   separately.     According  to 

htm,  or  which  may  be  by  law  brought  be-  the  sllegstious,  Birdsall  was  attonwy  tor 

fore  him  In  bis  official  capacity  or  in  his  certain  persons  who,  on  Indictment  for  on- 

place  of  trust,  or  Is  one  aa  to  wbleti  be  lawfully  selUng  [SKS]  liquor  to  Indiana,  had 

M»  ,-       a»v.  fl. 
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pl«md«d  gailtj  and  bad  beM  ■entoieed  at 
tbe  April  term,  IBIO.  Application  had  then 
bMU  niad«  to  the  judge  of  the  eourt  for  a 
reduction  or  •uapenaion  of  the  aentcnce*. 
Mid  it  was  also  stated  that  an  effort  would 
be  made  to  obtain  a  commutation  bj  Bzecn- 
tiva  action.  Brent*  and  Van  Wert  were 
apecial  cfficen,  duly  appointed  b;  the  Com- 
miasioner  of  Indian  Affairs,  under  the  au- 
thority of  the  Secretary  of  the  Interior,  for 
the  auppreeBion  of  the  liquor  traffic  among 
the  Indiana.  It  was  averred  tliat  by  tlii 
regulationa  and  eatabliahed  requirement!  of 
the  Department  of  the  Interior  they  were 
charged  with  the  duty  of  informing  and 
advising  the  Commiialoner  of  Indian  Af- 
faire, either  directly  or  through  other  aub- 
ordinatea,  concerning  all  mattcra  connected 
with  the  conTiction  and  punishment  of  per- 
sons violating  the  lawa  of  the  United  States 
in  reference  to  tbe  liquor  traffic  affecting 
the  Indiana,  and  particularly  "to  inform 
the  said  Commiasioner  whether  or  not  the 
effective  auppreesion  of  the  liquor  traffic 
with  and  among  Indiana  would  be  furthered 
or  prejudiced  by  Executive  or  judicial  clem- 
ency in  any  particular  case." 

After  referring  to  the  conviction  and  sen- 
tence of  the  persona  named,  and  to  the  ap- 
plication  then  made  to  tbe  judge  for  a 
reduction  or  suspension  of  sentence,  each  in 
dictment  continued  aa  follows: 

-That  then  and  there  the  judge  of  tin 
said  court  announced  that  he  would  nut 
change  or  reduce  or  suspend  the  said 
tencea  or  any  part  thereof,  unless  a  ra 
mendation  to  that  effect  wia  made  to  him 
by  the  said  Commissioner  of  Indian  Affairs-, 
and  the  United  States  attorney  in  the  afore- 
said district  announced  that  he  would  not 
recommend  a  commutation  or  other  Execu- 
tive clemency  unless  a  recommendation  to 
that  effect  waa  m*de  to  him  by  the  said 
Commiaaioner  of  Indian  Affairs. 

"That  then  and  there,  and  during  all  the 
dates  and  times  herein  mentioned,  it  was  and 
long  bad  been  the  [229]  settled  usage  and 
practice  for  the  United  States  judges  in 
determining  upon  senteaces  and  upon  the 
applications  for  changes,  reductions,  or  sus- 
pensions thereof,  to  consult  the  United 
States  attorney,  and  either  directly  or 
through  him  the  administrative  officer 
eharged  with  tbe  enforcement  of  the  laws 
in  question,  including  laws  for  the  sup- 
pression of  the  liquor  traffic  with  and  among 
the  Indiana, — the  said  Commissioner  of  In- 
dian Affairs;  and  likewiae  it  had  been  and 
was  the  settled  usage  and  practice  of  tbe 
President,  in  the  exercise  of  hia  power  of 
extending.  Executive  clemency,  to  consult 
the  Attorney  General  i  and  liicewise  it  had 
been  and  was  the  settled  usage  and  prac- 
tice of  the  Attorney  General,  for  the  pur- 
l»  L.  ed. 


pose  of  advising  tbe  President  on  the  aald 
subject,  to  consult  with  tbe  United  SUtas 
attorney  or  other  officer  by  whom  the  proae- 
eution  had  been  conducted 

"That  then  and  there  and  that  at'  all 
the  times  herein  mentioned  tha  Commiaaion- 
er of  Indian  Affairs,  in  the  performance  of 
hia  official  duty,  as  provided  by  the  rules 
and  regulations  and  established  usages  and 
practices  and  requirements  of  the  said  De- 
partment of  the  Interior,  and  as  provided 
by  law,  waa  eharged  with  the  duties  of  as- 
sisting in  the  enforcement  of  the  laws  of 
the  United  States  In  reference  to  the  liquor 
traffic  affecting  Indians,  and  particularly 
with  the  duty,  when  requested  so  to  do,  of 
advising  and  making  recommendations  to 
any  judge  befora  whom  any  proaecntiona  on 
the  said  subject  may  have  been  tried,  and 
the  United  States  attorney  or  other  ofBcer 
by  whom  the  said  prosecution  had  been  con- 
ducted, concerning  the  effect  upon  the  en- 
forcement  of  the  said  law  of  any  proposed 
leniency  or  clemency  in  connection  with  the 
punishment  of  persons  found  guilty  of  of- 
fenses thereunder-" 

Tbe  indictments  against  Birdsall  eharged 
him  with  having  given  money  to  Brents  and 
Van  Wert  with  intent  to  influence  their 
official  action  so  that  they  would  advise  the 
Commiaaioner  of  Indian  Affaire,  contrary 
to  the  truth,  [230]  that  upon  facta  officially 
iinown  to  them  lenieni^  should  be  granted  to 
the  persons  who  had  been  convicted  and  sen- 
tenced, aa  stated,  and  that  in  tbe  Interest 
of  tbe  enforcement  of  the  laws  the  Com- 
miaaioner ahould  so  recommend  to  the  judge, 
the  United  States  attorney,  the  Secretary 
of  the  Interior,  tbe  Attorney  G«neral,  or 
the  President.  The  indictments  against 
Brents  and  Van  Wert  charged  that  they 
bad  received  the  money  from  Birdsall  with 
tbe  intent  that  their  official  action  should 
be  thus  influenced. 

As  tbe  district  eourt  held  that  the  acta 
charged  did  not  fall  within  tbe  condemna- 
tion of  tbe  statute,  the  court  necessarily 
construed  the  atatut«,  and  the  eases  are 
properly  here-  United  States  t.  Patten, 
Z2«  U.  8-  fi2G.  S36,  67  L.  ed.  333,  339,  44 
L.R^.(N.S.)   326,  S3  Bup.  Ct.  Rep.  141. 

Section  117  of  the  Criminal  Code  {35 
But.  at  I.,  p.  nog,  ehap.  321,  U.  S.  Camp. 
But.  Supp.  1911,  p.  1623),  with  reapect  to 
tbe  acceptance  of  bribes,  provides  that 
"whoever,  being  an  officer  of  the  United 
States,  or  a  person  acting  for  or  on  behalf 
of  the  United  Statea,  in  any  official  capa^ty, 
undsr  or  by  virtue  of  the  authority  of  any 
department  or  office  of  the  government 
thereof,"  aceepta  money,  etc.,  "Vith  intent 
to  have  his  decision  or  action  on  any  ques- 
tion, matter,  cause,  or  proceeding  which 
may  at  any  time  b*  psadiny,  or  wUeh  may 
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by  Uw  be  brought  bdore  him  in  his  offlcial 
eapKclty,  or  In  hia  place  of  tnut  or  profli, 
Influeuecd  therebj,"  ahKll  be  pimiahed  u 
aUtcd..  Section  30  (td.  p.  1096),  u  to 
bribie  giving,  uecs  almitar  language  in  de- 
lining  the  official  relation  of  the  recipient 
ftnd  the  ebarketer  of  the  action  intended  to 
be  influenced  i  adding  the  words — "with  in- 
tent to  tnflnenee  him  to  commit  .  .  . 
any  fraud  ...  on  the  United  State*, 
or  to  induce  him  to  do  or  omit  to  do  anj 
act  in  violation  of  hia  lawful  dut;," 

Everj  action  that  is  within  thp  rangfe  of 
official  duty  comes  within  the  purview  of 
these  sections.  There  was  thus  a  It^lila- 
tive  basis  (United  States  v.  George,  228  U. 
8.  U,  22,  57  L.  ed.  712,  716,  33  Sap.  Ct. 
Bep.  412 )  for  the  charge  in  the  present  utses, 
if  the  action  sought  to  be  Influenced  w«8  of- 
ficial action.  To  constitute  [231]  it  official 
action,  it  was  not  necessary  that  it  should 
be  prcBcrihed  by  statute;  it  was  sufficient 
that  it  was  governed  by  a  lawful  require- 
ment of  the  Department  under  whose  au- 
thority the  officer  was  acting  (Rev.  Stat. 
§  1G1,  U.  8.  Comp.  Stat.  1001,  p.  BO;  Benson 
V.  Henkcl,  1B8  U.  S.  1,  12,  48  L.  ed.  BIB, 
022,  25  Sup.  Ct.  Rep.  560;  Hans  v,  Henkel, 
216  U.  S.  463,  480,  64  L.  ed.  560,  67T,  30 
Sup.  a.  Rep.  24B,  17  Ann.  Caa.  1112).  Nor 
was  it  necessary  that  the  requirement  should 
be  prescribed  by  a  written  rule  or  regula- 
tion. It  might  also  be  found  In  an  estab- 
lisbed  usage  which  constituted  the  common 
Uw  of  the  Department  and  fixed  the  duties 
of  those  engaged  in  its  activities.  United 
States  V.  Macdaniel,  7  Pet.  1,  14,  8  L.  ed. 
SB7,  592.  In  numerous  instances,  duties  not 
eompletelj  defined  by  written  rules  are 
clearly  established  by  settled  practice,  and 
action  token  in  the  course  of  their  perform- 
ance must  be  regarded  as  within  the  pro- 
visions of  the  above-mentioned  statutes 
against  bribery.    Haas  v.  Henkel,  supra. 

We  must  assume,  in  view  of  the  decision 
below,  that  the  indictment  sufficiently 
charged  that  the  action  of  Brents  end  Van 
Wert,  which  it  wa*  sought  to  influence,  was 
action  in  the  course  of  duty  so  fsr  as  the 
regulations  and  usages  of  the  Department 
could  establish  that  duty. 

The  question  is  whether  the  Department 
had  authority  to  establish  it.  The  district 
court  held  that  it  had  no  such  power,  and 
lience  that  the  Indictmenta  charged  no  of- 
fense. The  ruling  was  that  there  was  "no 
Met  of  Congress  conferring  upon  the  Interior 
Department,  or  the  Bureau  of  Indian  Af- 
fair*, any  duty  whatever  In  regard  to  recom- 
mending to  the  executive  or  judicial  depart- 
ment* of  the  government  whether  or  not 
Executive  or  judicial  clemency  shall  be  ei- 
touded  to,  or  withheld  from,  any  person 
who  maybe  charged  with,  or  convicted  of, 
tS4 


selling  intoxicating  liquors  to  Indians,  or 
of  any  other  offense  against  the  United 
States."     206  Fed.  818,  821. 

The  Commissioner  of  Indisn  Affairs,  'hin- 
der the  direction  of  the  Secretary  of  the 
Interior,  and  agreeably  to  such  regulations 
as  the  President  may  prescribe,"  is  [232] 
charged  with  "the  management  of  all  Indian 
affairs  and  of  all  matters  arising  out  of  In- 
dian relations"  (Rev.  SUt.  1 463,  U.  S.  Comp. 
SUt.  leoi,  p.  262}.  The  object  of  the  ea- 
tablishment  of  the  office  was  to  create  an 
administrative  agency  with  broad  powers 
adequate  to  the  execution  of  the  policy  of 
the  government,  as  determini.'d  by  the  aeti 
of  Congress,  with  respect  to  the  Indians 
under  its  guardianship.  From  an  early 
day.  Congress  has  proliibited  the  liquor 
traffic  among  the  Indians,  and  it  has  been 
one  of  the  important  duties  of  the  Indian 
Office  to  aid  in  the  enforcement  of  this  legis- 
lation. See  act  of  June  30,  1834,  chap.  101, 
§  20,  4  Stat,  at  L.  729,  732;  Rev.  Stat. 
SI  2139-2141;  act  of  July  23,  1802,  chap. 
234,  27  Stat,  at  L.  260 ;  act  of  January  3D, 
IS97,  chap.  100,  29  Stat,  at  L.  606.  It  has 
furnished  such  aid  by  the  detection  of  vio- 
lations,  by  the  collection  of  evidence,  and 
by  appropriate  steps  to  secure  the  convic- 
tion and  punishment  of  offenders.  The 
regulations  of  the  office,  adopted  under 
statutory  authority  (Rev.  Stat,  jg  466, 
2058,  U.  8.  Comp.  Stat.  1901,  p.  204),  have 
l>een  explicit  as  to  the  duties  of  Indian 
agents  in  this  respect.  1  In  recent  years.  Con- 
gress has  [233]  made  special  appropriationa 
"to  enable  the  Commissioner  of  Indian  Af' 


1  These  regulations  are  as  follows: 
"574.  Having  therefore  the  power  to  break 
up  to  a  great  extent  this  demoralizing  traf' 
fie"  (the  liquor  trafiic),  "agents  are  expected 
to  use  the  utmost  vigilance  in  enforcing  the 
penalties  of  the  law  against  all  persons  who 
engage  in  it  with  the  Indians  under  their 
charge,  whether  this  is  done  on  or  off  the 
reservation. 

"676.  When  persona  are  detected  in  a  vio- 
tation  of  tile  law  tlieir  cases  should  be  placed 
in  the  hands  of  the  district  attorney  for  the 
district  wherein  the  crime  was  committed, 
in  order  that  they  mav  be  promptly  arreat' 
ed,  tried,  and  punished;  and  agenta  will  co- 
operate with  that  ofiicer  in  bis  efforts  to  eon- 
vict  the  guilty  parties,  furnishing  him  wjUi 
the  requisite  evidence  and  all  the  facta  that 


I  thes 

"676.  It  ia  also  the  duty  of  agents  t» 
strictly  carry  out  the  provision*  of  ||  SIM 
and  2141  of  the  Revised  SUtuIca  of  the 
United  States  respecting  the  searching  for 
concealed  liquors  within  their  ageodea,  and 
renpecting  the  destruction  of  diatlUeriea  set 
up  or  continued  in  Indian  country."  Reon- 
lations  of  the  Indian  OfBce  (1904). 
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falra,  under  tbe  direction  of  the  Secretary 
of  the  Interior,  to  take  action  to  lupprcH 
the  traffic  of  intoxicating  liqnor*  among 
Indian*"  (34  Stat,  at  L.  328,  1017,  chap*. 
8S04,  22S6;  36  Stat,  at  I<.  72,  7B2,  ehapi. 
1S3,  263;  SS  Stat  at  L.  271,  lOfiS,  ehapa. 
140,  210;  87  SUt.  at  L.  Blfl,  ehap.  388), 
and  an  organuation  of  special  officers  and 
deputies,  aerring  in  variotu  atatea,  baa  been 
created  in  the  Departinent.  Through  theee 
efforta  numerom  conviction!  have  b(«n  ob- 
tained. The  reaulta  have  been  reported  to 
CongreM  annually  b;  the  Cominiaaioner,  ■ 
and  the  appropriationB  for  the  continuance 
of  the  service  have  been  increaeed.  * 

[S34]  Thia  being  tbe  character  of  the  De- 
partment'e  work,  it  cannot  be  doubted  that 
when  pereouB  who  are  convicted  apply  for 
Executive  clemency  the  Freaident  ie  entitled 
to  avail  himself  of  the  reconuncndationa  of 
the  Secretary^  the  Interior  and  of  the  Com- 
miuloueT.  The  information  obtained  by 
the  Indian  Office  and  its  advice  are  al- 
ways at  hU  command.  The  Pmident  is 
entitled  to  know  whether,  in  the  judgment 
of  the  Secretary  or  the  CommlsBioner,  tlic 
granting  of  clemency  will  tend  to  promote 
or  hinder  the  effort*  of  the  Department. 
Tbe  action  of  these  oRicerB  in  thus  advising 
the  President  plainly  would  be  official  ac- 
tion; but  in  so  acting  they  would  neces- 
sarily rely  largely  upon  ths  reports  and 
advice  of  subordinates  in  the  department 
who  were  more  directly  acquainted  with  tbe 
existing  conditions,  tbe  records  of  offenders, 
and  the  facts  and  circumstances  of  particu- 
lar coses.  For  this  reason,  if  for  no  other, 
it  was  within  the  competency  of  the  ofnce 
to  eetablish  regulations,  and  practices  hav- 
ing the  force  of  regulations,  that  all  per- 
sona employed  in  its  work  should  render  to 


the  Commissioner  whenever  requested  trna 
reports  and  give  disinterested  and  honest 
advice  upon  the  facts  known  to  them  with 
respect  to  the  advisability  of  showing 
leniency  to  convicted  violators  of  the  law. 
Nor  Is  there  any  ground  for"  the  condn* 
sloa  that  tbe  President  Is  limited  to  obtain* 
ing  direct  reports  to  himself  in  such  mat- 
ters. By  virtue  of  his  relation  to  the  De- 
partment be  may  require  the  reports  to  be 
made  to  the  Attorney  General,  who,  by  the 
direction  of  tbe  President,  may  be  intrusted 
with  the  duty  of  securing  the  information 
and  recommnidations  which  the  President 
should  hAve  in  order  properly  to  pass  npon 
applications  for  clemency;  and  for  these  pur- 
poses the  Department  oould  require  [X3&] 
tbe  necessary  reports  from  those  engaged  in 

Further,  there  can  be  no  question  that  the 
authorify  of  the  Department  in  ita  under- 
talcing  to  suppress  the  forbidden  traffic  ex- 
tended to  every  matter  in  whicb  its  aid  was 
appropriate.  That  was  the  clear  import 
of  the  l^islation  broadly  defining  ita  pow- 
ers and  of  the  action  of  Congress  In  sup- 
porting its  work.  Whenever  it  could  afford 
assistance  lu  the  course  of  proceedings  to 
secure  the  punishment  of  offenders  it  was 
fully  empowered  to  give  It.  If  a  judge  in 
fixing  tbe  sentence  to  be  Imposed  npon 
those  found  guilty,  or  in  determining 
whether  the  sentence  as  imposed  should  be 
suspended  or  reduced,  desired  to  ht  ad- 
vised of  the  recommendation  of  the  Com- 
missioner of  Indian  Affairs,  in  view  of  his 
knowledge  of  the  conditions  attending  tbe 
enforcement  of  the  law,  the  Commissioner 
was  not  lacking  in  authority  to  comply 
with  the  request.  It  is  not  enough  to  say 
that  there  Is  no  mandatory  requirement  im- 


■  H.  Doc.  vol.  27,  eoth  Cong.  1st  Sess.  pp. 
2»-3I;  H.  Doc.  vol.  43,  60th  Cong.  2d  Sees, 
pp.  34-10;  H.  Doc.  vol.  44,  Slst  Cong.  2d 
Seas.  pp.  IZ-IB;  H.  Doc.  vol.  82,  filst  Cong. 
3d  Sess.  pp.  I2~13;  H.  Doc.  vol.  41,  02d 
Cong.  2d  Sess.  pp.  32-33. 

■  The  nature  and  extent  of  this  author- 
ised service  of  the  Department  are  shown 
bjr  the  following  extract  from  the  Commis- 
sioner's report  for  the  fiscal  year  ending 
June  30,  11112:  "Until  ISOa  ...  en- 
forcement of  tliese  statutes  and  subsequent 
entctments"  (as  to  the  liouor  traffic)  ''was 
left  to  Indian  agents  and  superintendenta 
and  tbe^r  Indian  police,  assisted  so  far  as 
might  be  by  local  peace  officers  and  by  repre- 
sentatlves  of  the  Department  of  Justice. 
In  1D06  criminal  dockets  in  Indian  territory 
became  so  crowded  and  the  possibility  of 
aarly  trial  so  remote  that  disregard  of  the 
statutes  forbidding  introduction  of  intox- 
kants  aasumed  large  importance.  To  meet 
the  emergency.  Congress,  in  the  act  of  June 
SI,  1006,  appropriated  $26,000  to  be  used  to , 
NvppresB  the  traffic  in  intoxicating  liquors 
$9  L.  ed. 


might,  through  detective  operations,  supple- 
ment the  efforts  of  superintendents  In  cluirge 
of  reservations.  In  the  fiscal  year  1009, 
when  the  appropriation  bad  grown  to  |40,- 
000,  this  service  began  to  operate  through- 
out all  states  where  Indians  needed  protec- 
tion. In  19II  the  service  had  grown  until 
it  had  an  appropriation  of  (70,000  and  an 
organization  Inclndliu  I  chief  special  offi- 
cer, I  assistant  chief,  2  constables,  12  special 
officers,  and  143  local  depnties  stationed  in 
21  statM.  The  increasing  sueeoas  of  the 
service  appears  in  the  fact  that  In  lOOB, 
Ml  eases  which  the  servio*  secnrad  came  to 
issue  in  oourt,  resulting  in  548  convictions, 
whereas  In  1011,  1,202  cases  eam«  to  tMoe, 
1,108  defendants  wars  convtctod,  and  but 
34  defendants  were  acquitted  by  Juries.  In 
1911  fines  imposed  amounted  to  180,483, 
or  more  than  the  appropriation  for  the 
service."  H.  Doc.  No.  OU,  ttd  Cmm-  Sd 
BcM.  pp.  II,  12. 
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poring  tbe  obllgntion  to  give  the  n 
ranuUtioD.  In  executing  tbe  powers  of  the 
IndUn  OOloe  there  ia  DecesMrily  a  wide 
range  for  adminiitTstiTe  dieeretion,  tod  in 
determining  the  scope  of  official  action  re- 
gard muet  lie  had  to  the  authority  eon- 
Tcrred;  and  thla,  aa  we  have  aeen,  embra^ea 
every  aetlon  which  may  properly  eon«titut« 
an-  aid  in  the  enforcement  of  the  law. 

The  Conuniuioner  wa*  entitled  to  give  hii 
reeommendationi  to  the  judge  or  to  the 
United  State*  B,ttomey  upon  request,  and 
he  bad  complete  power  under  tbe  direction 
of  the  Secretary  ol  the  Interior  to  eetablieb 
rule*  and  ueagta  In  the  Department  by 
which  he  eould  iccure  correct  information 
and  uneorrupted  advice  from  every  one  of 
hU  lubordi  nates.  None  of  theec  officers 
could  properly  say  tliat  in  reporting  with 
respect  to  tbs  effoct  of  leniency  in  particU' 
lar  cases  he  waa  acting  outside  the  sphere 
of  official  conduct,  and  the  giving  and  ac- 
ceptance of  bribes  to  influence  their  reports 
and  recommendations  [S36]  was  within  the 
statutes  under  which  these  indictments  wen 
laid. 

The  judgment  of  the  District  Court  ii 
each  case  is  reversed,  and  tbe  cases  are  re 
manded  for  further  proceedings  in  con 
formity  with  this  opinion. 

It  is  so  ordered. 


UNITED    STATES. 

(See  S.  C.  Reporter's  ed.  230-249.) 

Pnbllc  lands  —  cancelation  oI  patent 
trandnlent  entr;  of  coal  lands. 

1.  A  homestead  patent  covering  mineral 
lands,  secured  by  submitting  false  proofs  to 
the  land  officers  of  tbe  nonmincral  char- 
acter of  the  lands  applied  for,  although  not 
void  or  open  to  collateral  attack,  is  void- 
able and  may  be  annulled  in  a  suit  by  the 
government  agaiost  the  patentee  oi  a  pur- 
chaser with  notice  of  tbe  fraud. 

[For  other  cases,  see  Fablle   Lands,  I.  1,  la 

DiSHt  Sop.  Ct.  1B08.1 
BMdcDce  —  burden   ol   proof  —   enfll- 

oiencr  —  annnlllng  bomestcw]  patent 

covering  mineral  lands. 

2.  Tbe  government  is  charged  with  the 
burden  of  proof  in  a  suit  ta  annul  a  home- 
stead patnit  as  wrongfully  covering  min- 
eral lands,  and  muet  sustain  the  burden 
by  that  class  of  evidence  which  commands 
respect,  and  that  amount  of  it  which  pro- 
duces conviction. 


fraud — BBS  note  t 
U.  8.  381 


Pnbllo   lands  —   ■nanlllng   bomeatead 

patent  tor  mineral  lands. 

S.  To  justify  the  annulment  of  a  home- 
stead patent  as  wrongfully  covering  mineral 
lands  it  must  appear  that  tbe  known  con- 
ditions at  the  time  of  the  proceedings  which 
resulted  in  the  patent  were  plainly  such  as 
to  engendsr  the  belief  that  the  laud  con- 
tained mineral  deposits  of  such  quality  and 
in  such  quantity  as  would  render  their  ex> 
traction  profitable,  and  justify  expenditures 
to  that  end. 
[Tcr  other  cases,   see  Public  Lssde,   I.  L  In 

Direst  Bnp.  Ct.  1908.] 
BTldence    —    sDOIciency    —    knawl«dKC> 

tbnt  bomeatead  entries  oovered  coal 

4.  Arid  ssgebmsh  lands  are  sufficiently 
shown  to  have  been  known  to  be  valuable 
for  their  coal  at  the  time  of  the  proceedings 
in  the  Land  Department  resulting  in  the 
issuance  to  a  coal  eojiipany  of  a  patent  for 
such  lands  upon  soldiers'  additional  home- 
stead entries  purchased  by  it  by  evidence 
that  such  company  made  an  earlier  effort 
acquire  a  part  of  such  lands  which  waa 


ten  times  their  nominal  value  was  volunta- 
rily expended  by  tbe  company  in  acquiring 
them,  and  that  its  own  nearby  mining  oper- 
ations, supplementing  the  evidence  afforded 
by  an  outcrop  to  the  east  of  such  lands 
and  by  the  ^logical  formation,  had  dis- 
closed the  existence  of  an  extensive  bed  of 
valuable  coal  dipping  to  the  weet. 
[For  other  cbms.  nee  Evidence.  XII.  I.  la  Dt- 

test   Bnp.   Ct.   leOS-l 
Fnbllo  lands  —  what  are  coal  lands. 

G.  Actusl  disclosure  of  coal  within  its 
boundaries  is  not  CHScntial  to  constitute  a 
tract  of  public  land  coal  lands  which,  under 
U.  S.  Rev.  Stat.  3S  2302,  2318.  2310,  2347- 
2351,  U.  8.  Comp.  SUt.  1901,  pp.  UIO, 
1423,  1424,  1440,  1441,  are  not  subject  to 
scquisition  under  the  homestead  law,  hut 
they  are  to  be  deemed  such  if  the  adja- 
cent disclosures  and  other  surrounding  or 
extemsl  conditions  are  such  as  to  induce 
practical  coal  men  to  invest  in  such  lands 
as  valunble  for  coal  mining. 
(For  other  easel,  sse  Public  Lands,  IS,  3%  SL 

In    Direst   Bup.    Ct.    1S08.] 


Argued  January  28  and  20,  1014.    Doddsd 
April  «,  1014. 

APPEAL  from  the  United  States  Circuit 
Court  «f  Appeals  lor  the  Eighth  Cir- 
cuit to  review  a  decree  which,  reversing 
a  decree  of  the  Circuit  Court  for  the  Dis- 
trict of  Wyoming,  directed  an  entry  of  a 
decree  in  favor  of  the  United  States  in  a 
suit  to  cancel  homestead  patents  as  wrong- 
fully  covering   coal   lands.     Affirmed, 

Bee  same  case  below,  112  a  C.  A.  £72, 
101  Fed.  T86. 

The  facta  are  stated  in  the  opinion. 

ist  V.  a. 
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Ueaara,  CorneUns  F.  Kellejr  uid  Mr.  L. 
O.  KranB  kigued  the  cmim,  and,  with  Mr. 
B.  U.  Atuhernuui,  filed  k  brul  for  appel- 
lant: 

In  a  eaae  of  this  character,  to  let  aside 
and  annul  United  States  patents,  the  gov- 
omnient  occupiea  the  same  poiition  u  an; 
private  party  io  a  similar  action,  and  must 
establish  its  charge  b;  the  same  quantum 
and  cluracter  of  proof  aa  private  parties  to 
similar  actions  charging  fraud. 

Davis  V.  Wiebbold,  139  U.  B.  507,  36 
U  ed.  238,  11  Sup.  Ct  Jtep.  Q28;  Atlantic 
Delaine  Co.  t.  Jame^  91  U.  S.  207,  24  L.  ed. 
112;  MaxweU  Laud-GTStit  Case,  121  V.  S. 
381,  30  L.  ed.  &q9,  7  Sup.  Ct.  Rep.  1015. 

Ihe  coDBtruction  given  to  statutes  b; 
thoM  charged  with  the  duty  of  executing 
them  is  alwaya  entitled  to  the  most  re- 
spectful consideration,  and  should  not  be 
overruled  without  cogent  reaions. 

United  States  t.  Uoore,  95  U.  S.  700,  24 
L.  ed.  688i  Barden  v.  Northern  P.  B.  Co. 
154  U.  S.  288,  38  L.  ed.  992,  14  Sup.  Ct. 
Bep.    1030. 

Ihe  eHtablished  practice  of  the  Land 
Office,  which  should  be  regarded  ae  a  rule 
of  property,  has  been  to  den/  entries  of 
lands  as  coal  lands  or  mineral  lauds  unless 
the  same  were  sbonn  to  contain  within 
their  limits  developed  and  opened  mines  or 
deposits  of  coal  of  commercial  value,  or 
other  minerals  in  quantity  euihcient  to  jus- 
tif;  the  development  and  exploitation  of  the 
land,  and  to  render  it  more  valuable  for 
mineral  than  for  other  purposes;  and  it  has 
been  tlie  uniform  practice  to  require  evi- 
dence of  the  existence  of  coal  or  otber  min- 
eral deposits  upon  the  land  itself.  The  fact 
that  the  land  was  surrounded  by  land  con- 
taioing  either  coal  or  other  mineral,,  or 
that  it  was  adjacent  to  mioerat  lodes  or 
coal  veins,  or  even  that  the  land  itself  con- 
tained small  quad  titles  of  mineral  or  sur- 
face croppings  of  coal  undeveloped,  has 
always  been  held  insufficient;  and  where  the 
character  of  the  lands  as  mineral  or  coal 
lands  was  not  established  by  such  proof 
and  evidence  of  mioeral  value,  the  land  has 
always  been  held  properly  enterahle  under 
the  homestead  and  other  nonmineral  acta. 

Dughi  V.  Harkins,  2  Land  Dec.  721;  Bob- 
srts  V.  Jepson,  4  Land  Dec.  60;  Cleghom  t. 
Bird,  4  Land  Dec.  478-,  Hooper  v.  Fergu- 
son, 2  Land  Dec.  712;  Kings  County  v. 
Alexander,  6  Land  Dec.  1^6;  Ke  Williams, 
11  Land  Dee.  *B2;  Frees  v.  Colorado,  22 
L*nd  Dec.  610;  Arthur  t.  Earle,  21  Land. 
Dec.  92;  Jones  v.  Driver,  16  Land  Dee. 
SU;  Be  Elila  Min.  k  Mill.  Co.  29  Land  Dee. 
tTflj  Tulare  Oil  t  Min.  Co.  v.  Southern  P. 
B.  Co.  29  Land  Dec.  289;  Harkrader  v. 
Goldstein,  31  Land  Dec.  87. 

Tbt  views  ol  the  Land  Office  were  not 
SI  Ii.  ed. 


the  eoutraty,  they  have  been 
repeatedly  approved  by  the  decisions  of  this 
court  and  of  the  lower  Federal  courta  and 
state  courta  which  have  had  occasion  to  con- 
sider the  questions  involved. 

Colorado  Coal  A  L  Co.  t.  United  Statea, 
123  U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct.  Kep. 
13;  DefTeback  v.  Hawke,  116  U.  B.  3B2,  404, 
28  L.  ed.  423,  426,  S  Sup.  Ct.  Bep.  96; 
Davia  t.  Wiebbold,  139  U.  8.  607,  35  L.  ed. 
238,  11  Bup.  Ct.  Bep.  028;  United  States 
V.  Iron  Silver  Min.  Co.  128  U.  S.  073,  32 
L.  ed.  571,  9  Sup.  Ct.'  Bep.  196;  Keynolds 
v.  Iron  Silver  Min.  Co.  IIS  U.  S.  088,  29 
L.  ed.  774,  0  Bup.  Ct.  Bep.  801,  U  Mor. 
Min.  Rep.  591;  United  Statw  t.  Beed, 
12  Bawy.  99,  28  Fed.  482;  Nevada  Sierra 
Oil  Co.  V.  Home  Oil  Co.  98  Fed.  STS,  20 
Mor.  Min.  Bep.  283;  Olive  Land  A  Belevop- 
meut  Co.  v.  Olmstead,  103  Fed.  6S8,  20 
Mor.  Min.  Rep.  700;  Migeofi  t.  M<aitaua 
C.  B.  Co.  23  C.  C.  A.  160,  44  V.  6.  App. 
784,  77  Fed.  249,  18  Mor.  Min.  Bep.  448; 
United  SUtes  v.  Kostelak,  207  Fed.  UT; 
Alford  T.  Bamum,  45  CaL  482,  10  Mq£. 
Mia.  Rep.  422;  Blackburn  v.  United  SUtes, 
5  Ariz.  102,  48  Pae.  004,  18  Mor.  Min.  Rep. 
084;-  Standard  Quicksilver  Co,  v.  Habiahaw, 
132  Cal.  116,  04  Pae.  113. 

The  legislative  classiflcatlon  of  coal  landa 
as  mineral  lands  is  not,  aa  shown  by  the 
construction  of  this  statute  and  the  appli* 
cation  thereof,  a  declaration  that  all  coal 
is  mineral,  or  that  all  coal  landa  are  min- 
eral lands,  but  was  only  intended  to  make 
the  act  applicable  to  coal  lands  such  as  are 
specified  in  the  exclusion  of  known  mines 
from  the  pre-emption  act  of  1841,  and  the 
rule  as  to  the  necessity  of  showing  the 
existence  of  known  mines  under  the  pre- 
emption act  is  applicable  to  the  present 

Colorado  Coal  ft  I.  Co.  v.  United  SUtei. 
123  U.  8.  32S,  31  L.  ed.  189,  8  Bup.  Ct.  Bep. 
131;  Mullan  v.  United  States,  118  U.  S. 
271,  270,  277,  30  L.  ad.  170,  172,  ITS,  S 
Sup.  Ct.  Bep.  1041. 

From  the  decisions  of  the  oonrta  and 
the  Land  Office,  we  beUeve  that  tt  ean  be 
said,  without  sncceaaful  contravention,  that 
the  following  propositions  are  firmly  «•• 
tablished: 

First,  ths  known  character  of  the  land 
at  the  time  of  the  application  or  entry  la 
determinative.  The  rule  haa  always  been 
that  Hie  inquiry  would  not  be  made  as  to 
luch  character  at  any  time  subaaquent  to 
the  time  of  payment  and  final  receipt  or 
entry.  The  question  must  be  determined  by 
the  conditions  axistlng  at  ths  time  the  ap- 
plicant doea  everything  required  on  hia 
part  and  beeomea  oititled  to  a  eonvoyanee, 
from  which  time  he  is  regardsd  aa  the 
equitable  owner  of  the  knd.    Upon  the  par- 

,., Google  •*' 
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diAse  of  homestcAd  land  uader  Additional  other  purpose*.  Tfae  true  rule,  ««  w«  m> 
■orip,  no  Tetidence  u  required.  The  scrip  gard  it,  etpecially  in  the  case  of  cofti  Uni^ 
U  tendered  to  and  left  with  the  Land  OfSce  requirea  onlj  aucli  knowledge  of  mineral 
ftt  the  time  of  application,  ao  that  in  the  xalue  aa,  in  its  nature,  the  lubject-iaattsr 
eue  of  auch  entries  we  submit  that  the  will  allow,  and  permits  proof  of  such 
tluM  of  the  first  application  la  the  period  knowledge  by  an;  erideuee,  real,  direct,  or 
to  which  the  inquiry  will  be  directed;  and  inferential,  whidi  is  logically  relerant, — 
further,  the  time  of  application  ahould  be  such,  for  instance,  as  practical  men  of  ex- 
the  detenninative  period,  where  the  patent  pericnce  are  wont  to  rely  upon  in  acquiring 
la  sought  to  be  set  aside  for  fraud,  for  the  the  land  for  mining  purposes, 
reason  that  the  motive  which  animated  the  DcfTeback  v.  Hawke,  115  U.  8.  3M,  S9 
entryman  must  be  judged  by  the  facta  L.  ed.  423,  6  Sup.  Ct.  Bep.  66;  Colorado 
known  to  him  and  existing  at  the  time  his  Coal  4  I.  Co.  v.  United  States,  123  U.  S. 
application  was  made.  It  is  not  material  307,  31  L.  ed.  182,  8  Sup.  Ct.  Bep.  181; 
what  developments  aubeequent  to  the  appli-  Davla  t.  Wiebbold,  139  U.  S.  607,  3fi  L.  ed. 
cation  or  entry  show.  238,  11  Sup.  Ct  Rep.  628;  Cowell  v.  Lam- 
Second,  in  order  to  bring  the  land  within  "ers,  10  Sawy.  267,  21  Fed.  200;  Dower  t. 
the  aUegationa  of  the  bill,  that  is,  to  reu-  Ri^«!^.  >"  ^'^-J^'  ^"J-.'  ^^  ^4^* 
der  it  only  enterable  under  the  coal  land  f^^l^J^f-  ^\}^  *""■■  ^:"-,^%  ™' 
taw,  it  must  have  been  ahown  that  it  con-  i''"**i,^'?*!%'' /'°*^."'^  ^"^  "'  ?;  ?.!S 
Uin«l  known  mine,  or  deposiU  of  coal,  of  a  "  ^,^-  ^^f'^°^Zr  Mi«  L^i  O  *^ 
,,.  ,  ,,  ,w  •  ,.  t  ,.  otates  v.  iron  Oliver  Mm.  \jO.  las  U.  o- 
workable  character,  and  of  sufficient  extent  ,„  333  33  l  rf.  671,  575.  9  Sup.  «.  Rep. 
to  make  the  land,  more  valuable  on  account  ^^  j^^^  gj,,^^  l^i^  C„  ^  Reynolds,  IM 
of  their  existence  for  coal  minmg  purpow.  ^  g  3^^  gg^  31  ^  ed,  468,  471,  8  Sup. 
than  the  lands  would  be  for  agricultural  gt.  Rep.  698;  Kings  County  v.  Alexander, 
purposes.  5  t^nd  Dec.  1j6;  Re  Instructions,  34  Land 

Third,  the  mere  presence  of  coal  crop-  Dec.  ZOO;  Savage  v.  Boynton,  12  Land  Dec. 
pings  or  coal  mine,  in  the  vicinity  of  the  ei2;  Scptt  v.  Sheldon,  IS  Land  Dec.  301; 
lands  in  question  cannot  determine  the  Rucker  v.  Knisley,  14  Land.  Dee.  lU; 
character  which  must  be  assigned  to  the  Hamilton  v.  AnderMn,  19  lAnd.  Dec.  168; 
land.  On  the  contrary,  it  must  be  judged  Montana  t.  Buley,  23  land  Dec.  110;  Hoop- 
by  the  known  physical  featurea  of  the  iden-  er  v.  Ferguson,  2  Land  Dec.  712;  Dughi  v. 
tical  lands  in  question.  Harkins,  2  Land  Dec.  721 ;   RoberU  v.  Jep- 

Fourth,  U  the  lands  were  not  ahown  to  be  son,  4  Lw>d  Dec.   60;   Cleghorn  v.   Bixd,  4 

coal   lands   in   character,   it   is   immaterial  Land  Dec.  478;  McWilliama  v.  Green  River 

that  they   may   have  but   slight   value   for  Coal  Aaw.  23  Land  Dec.  127. 
grazing  or  other  agricultural  purposes.  "  these  applicanU  actually  believed  the 

"        ^  ^  '^     '^  land,  to  be  valuable  for  coal,  and  wiUuUy 

Solicitor  General  Dnvl.  argued  the  cause,  „p„gented  that  the  lands  were  ewentUI^ 

and,  with  Mr.  Karl  W.  Klrchwey,  Bled  a  nonmineral  and  contained  no  coal,  at  the 

brief  for  appeUee:  ^^^^   time  concealing  from   the  officers  of 

The  policy  of  Congresa  to  withhold  lands  y,,    government's    Land    Department    sneb 

Taluable  for  minerals  from  acquisition  un-  ^^^^  ^^  yj^j   tj,g   j^dg   j^y   oppogite  and 

dor  any  law  not  expressly  made  applicable  immediately  adjacent  to  a  well-defined  coal 

to  such  lands  has  been  too  often  recognited  outcrop  which  dipped  toward  the  lands  in 

by  this  court  to  admit  of  discussion  here,  ^(^troversy,  there  would  stem  to  be  no  ques- 

This   policy   and   the   general    statutes   de-  ji^^   ^,^4   they   were   guilty   of   a   flagrant 

daring  it  apply  to  coal  as  well  as  to  all  ir^ud,     irrespective     of     what     aubaequent 

other  minerals.  -vents  miirht  ahow  as  to  the  true  charac- 

Mullan  V.  United  States,  118  U.  S.  271.  ^^  ^f  the  land.. 
276,  80  h.  od.  170,  172,  8  Sup.  Ct.  Rep.       United  States  v.  Trinidad  Coal  &  Coptag 

1041.  (^    J37  u.  S.  lao,  34  L.  ed.  040,  11  Sap. 

Upon    «    careful    examination    of    this  (^  j^^.    67;  Hyde  v.  Shine,  199  U.  8.  «, 

court's  opinions,  and  of  all  of  the  relevant  bO  L.  ed.  90,  25  Sup.  Ct.  Rep.  780;  United 

«piuions  delivered  by  the  Land  Department,  autes  v.  Keitel,  211  U.  S.  370,  63  L.  ed. 

!t  will  be  found  that  they  do  not  present  230,  2»  Sup.  Ct.  Hep.  123. 
any  obstacle  to  the  acceptance  now  of  the       Under  th*M  circumstance,  the  burden  of 

natairal  and  primary  meaning  ot  the  terms  proof  shifts  from  the  government,  which  is 

"mlnerftl   land.*  and  "lands  valuable  for  m,  longer  obliged  to  etUbllsh  the  mineral 

minerals,"  or  bar  out  any  kind  of  evidence,  character  of  the  lands, 
direct  or  circumstantial   which   is  calcu-       Uoffat  v.  United  States,  112  U.  8.  24,  SI 

lated  to  shed  light  upon  the  question  wheth-  L.  ed.  S23,  5  Sup.  Ct.  Rep.  10. 
m  givoi  land.,   at   a  given  time,  were   or        The  appellant  company  is  not  an  innoMBt 

were  not  mor«  valuable  for  MsJ  than  for  purchaser. 

tst  ,^       n»  V.  s. 
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A.  272,  191  Fed.  780.  The  pnweiit  appeal 
was  then  taken  bf  the  coal  company. 

As  the  B.rguments  of  eounael  haiVe  taken 
*  wide  ran£;e  and  in  some  reapceta  have  de- 
parted from  the  settled  rule*  of  deoiaion 
applicable  in  cases  like  this,  it  will  to  ap- 
propriate to  Testate  thoee  mies  before  turn- 
ing to  the  evidence.    They  are: 

[239]  1.  Questions  of  fact  arising  in  the 
■dminiHtration  of  the  public-land  lawa,  aneb 
as  whether  lands  sought  to  be  entered  are 


J.  J.  UeCaskiU  Co.  t.  United  SUtes,  216 
D.  a  eCM,  S14,.  H  L.  ed.  690,  696,  30  Sup. 
Ct.  Bap.  386;  6  Thomp.  Corp.  2d  ed.  H  6474, 
64». 

Mr.  Jnstlee  Tan  I>«Tantcr  delivered  the 
opinion  of  the  court: 

Thia  wu  a  suit  b;  tbe  United  States, 
against  an  Incorporated  compsnf  engaged 
in  coal  mining,  to  r^ain  tbe  title  to  about 
2,640     acres    of     land    in     Uinta     county, 

Wyoming,  theretofore  patented  to  Thomiu  mineral  or  nonmineral,  are  committed  to 
Sneddon  and  Daniel  F.  Harrison,  and  tbe  laud  offlcers  for  determination;  and  as 
by  tbcm  conveyed  to  the  coal  company,  their  decision  must  rest  largely  or  enUraly 
^le  patents,  tbirty-four  in  number,  were  upon  proofs  outside  tbe  official  reeordai  It 
iaaned  under  llie  houestead  law  upon  what  is  possible  in  ttr  parte  proceedings,  as  waa 
are  called  soldiers'  additional  entries.  Tlie  tbe  case  here,  for  applicants,  by  submitting 
applications  for  the  entries  were  made  false  proofe,  to  impose  upon  those  offloers 
•t  various  dates  beginning  with  May  1,  and  secure  entries  and  patents  under  (me 
1890,  and  each  application  was  accom-  law,  when  if  truthful  proofs  were  submitted 
panied  by  an  affidavit,  by  either  Sneddon  the  lands  could  not  be  acquired  under  that 
or  Harrison,  stating  that  he  was  [Z38]  well  law,  but  only  under  another  imposing  dif- 
acquaintcd  with  the  land,  had  passed  over  terent  restrictions  upon  their  disposal.  A 
it  frequently,  and  could  testify  understand-  patent  secured  by  such  fraudulent  prac- 
ingly  about  it;  that  there  was  not,  to  his  ticea,  altliougli  not  void  or  open  to  coJlat- 
knowledge,  any  deposit  of  coal  or  othi^  cral  attack,  is  ncvertlielesa  voidable,  and 
valuable  mineral  within  its  limits;  that  it  may  be  annulled  in  a  suit  by  the  govera- 
was  eeMntially  nonmineral,  and  that  the  ment  against  the  patentee  or  a  purchaser 
application  was  made  with  the  object  of  with  notice  of  the  fraud.  Bt.  Louis  Smelt- 
securing  it  for  agricultural  purposes,  and  ing  k  Ref.  Go.  v.  Kemp,  104  U.  S.  636,  640, 
not  of  fraudulently  obUining  title  to  min-  26  L.  ed.  675,  876,  II  Mor.  Min.  Rep.  673; 
eral  land.  Uineral  lands,  including  coal  United  States  v.  Minor,  114  U.  S.  2:i3,  240, 
lands,  are  not  subject  to  acquisitiun  under  29  L.  ed.  110,  112,  6  ^np.  Ct.  Rep.  836; 
tbe  homestead  law  ( Rev.  Stat.  i%  2302, 2318,  Colorado  Coal  1 1.  Co.  t.  United  SUtee,  183 
2319,  2347-2361,  U.  S.  Comp.  SUt.  1901,  pp.  U.  S.  307,  313,  31  L.  ed.  182,  186,  8  Sup. 
1410,  1423,  1424,  1440,  1441),  and  these  affl-  Ct-  Rep.  131;  Burfenning  v.  Chicago,  Bt.  P- 
davits  were  made  and  submitted  as  proof  M.  t  O.  R.  Co.  163  U.  S.  321,  32S,  41 
that  the  character  of  the  lands  applied  for  L.  ed.  ITG,  1T6,  16  Sup.  Ct.  Rep.  1018. 
waa  such  that  they  properly  eould  be  ac-  2.  The  respect  due  to  a  patent,  the  pre- 
qnired  under  that  law.  Tbe  land  olBcers  sumption  that  all  tbe  preceding  steps  re- 
accepted  the  affidavits  and  the  statements,  quired  by  law  were  duly  observed,  and  the 
therein  as  true,  and  allowed  the  entries  and  obvious  necessity  for  stability  in  titles  rest- 
issued  tbe  patents.  ing  upon  these  official  instruments,  require 

The  bill  charged  that  the  affidavits  were  that  in  suits  to  annul  them  the  government 

false  and  that  the  entries  and  patents  were  shall   bear   the   burden   of   proof   and   sluUl 

procured  in  tbe  execution  of  a  fraudulent  sustain   it  by  that  class  of  evidence  which 

scheme  to  acquire  known  coal  lands  under  commands   respect,  and   that  amount  of  it 

soldiers'  additional  homestead  entriea;  and  which  produces  conviction.     Maxwell  Land- 

the  deciaive  iasuea  In  the  case  wore,  first  O""'   Case,    121    U.   S.   326,   879-381;    30 

whether  the  lands  were  known  to  be  valu  ^-  ^-  «"'  ««.  959,  7  Sup.  Ct   Rep    1016; 

ab.  for  coal  when  tbe  appl lotions ^r  the  -re7t^6.'32^T  S.'7^l"6?2,ts!f; 

entries    ™e    m«le,    and,    «>cond.    if   they  ct  Rep.  166;  United  States  ,.  BU.ion,  197 

were,    whether    tbe    coal    company    was    .  ^    g    ^^    204,  206.  49  L.  ed.  724,  726.  8B 

bona  fide  purchaser  from  the  patentees.    At  g„      ^t.  Hep.  426;  United  States  v.  Clark, 

the  hearing  the  circuit  court  answered  the  g^  y.  s.  601,  608,  60  L.  ed.  813,  816,  26 

flrst  of  these  queetions  in  the  negative  and  g^-    (^    jj^    340 

gave   a  decree  for  tbe  coal  company;    but  s'to  justify  the  annulment  of  a  home- 

upoa  an  appeal  to  tbe  circuit  court  of  ap-  gtead  patent  as  wrongfully  covertd  mineral 

peaU  that   court   answered   the   flrst  ques-  land,    it    must    appear    that    at    tbe    time 

tfon  in  the  afflrmative  and  the  second  in  t\w  of  the  proceedings  which  resulted  in  tbe  pat- 

Mgative,  and  reversed  the  action  of  the  cir-  ent  the  land  was  known  to  be  valuable  for 

enit  eourt.  with  a  direction   that  a  decree  minerals;  that  ia  to  say,  it  must  appear  that 

for  the  government  be  entered.     112  C.  C-  the  known  conditions  at  the  time  [S40]  of 
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thoM  proceeding  were  plain  1j  meh  u  to 
engender  the  belief  that  the  Und  eontkined 
mineral  depoaita  at  each  quality  and  in  anch 
quantit]'  «•  would  render  their  extraction 
profitable  and  juatifj  eipeaditurn  to  tJiat 
end.  If  at  that  time  the  land  was  not  thna 
known  to  be  valuable  for  mineral,  subse- 
quent diicoTeriea  will  not  aJlect  the  patent. 
The  inquiry  muat  be  directed  to  the  aitua- 
tion  at  that  time,  aa  were  the  applicant's 
proofa  and  the  finding  of  the  land  olScers. 
If  the  proofs  were  not  false  tlien,  tliey  can- 
not be  condemned,  nor  the  good  faith  of  tlie 
applicant  impugned,  by  reason  of  any  subse- 
quent cliange  in  the  condition!.  "We  say 
'land  lenown  at  the  time  to  be  vntuoble  for 
ita  minerala,'  aa  there  are  vast  tracts  of 
public  land  in  which  minerals  of  different 
kinds  are  found,  but  not  in  such  quantity  aa 
to  justify  expenditures  in  the  effort  to 
tract  them.  It  is  not  to  such  lands  that 
the  teiin  'mineral'  in  the  sense  of  the  statute 
ts  applicable.  .  .  .  We  also  say  lands 
kmnon  at  the  time  of  their  tale  to  be  thus 
raluabie,  in  order  to  avoid  any  possible 
eonclusion  against  the  validity  of  titles 
which  may  be  Issued  for  other  kinda  of 
land,  in  which,  yean  afterwards,  rich  de- 
posits of  mineral  may  be  discovered.  It 
is  quite  possible  tliat  htnds  settled  upon  as 
suitable  only  for  agricultural  purposes, 
entered  by  the  settler  and  patented  by  the 
government  under  *tbe  pre-emption  laws, 
may  be  found,  years  after  the  patent  has 
been  issued,  to  contain  valuable  minerals. 


the  time  of  tale,  to  prevent  any  doubt  being 
east  npon  titles  to  lands  afterwards  found 
ta  be  different  in  their  mineral  character 
from  what  was  supposed  when  the  entry  of 
tbem  was  made  and  the  patent  issued." 
Defleback  v.  Hawke,  116  U.  S.  393,  404,  29 
L.  ed.  4S3,  426,  B  Sup.  Ct.  Rep.  95;  Colo- 
rado Coal  t  I.  Co.  V.  United  SUtea,  123 
U.  B.  307,  328,  31  L.  ed.  182,  190,  8  Sup.  Gt. 
Rep.  131 ;  United  States  r.  Iron  Silver  Uin. 
Co.  128  U.  S.  673,  683,  3!  L.  ed.  BT1,  6T6,  11 
Sup.  Ct.  Rep.  ]9Gi  Davis  v.  Wiebbold,  139 
U.  S.  IK)7,  610,  3S  L.  ed.  23B,  242,  11  Sup. 
Ct.  Rep.  628;  Dower  v.  Richards,  161  U.  S. 
6S8,  663,  38  L.  ed.  305,  307,  14  Sup.  Ct. 
Rep.  462,  17  Mar.  Min.  Bep.  704;  [241] 
Shaw  V.  Kellogg,  170  U.  S.  312,  332,  42  L. 
ed.  1060,  1067,  18  Bup.  Ct.  Rep.  632;  United 
States  y.  Plowman,  216  U.  S.  372,  374,  S4 
L.  ed.  623,  624,  30  Bup.  Ct.  Rep.  299. 

Aa  a  further  preliminary  to  considering 
the  evidence.  It  should  be  observed  that 
theae  lands,  if  purchaied  under  the  coal- 
land  law,  would  have  cost  C20  an  acre,  and 
also  that  the  coal  company  could  not  have 
pnrchaaed  directly,  or  indirectly  through  j 
■nniH.   nnlfAa  it  at.' 


others,  more  than  3 


I  aoras,  nnless  it  « 


pended  (5,000  in  opening  and  Impronring  a 
mine,  in  which  event  the  T"f"miim  would 
have  been  040  acres.  Rev'.  Stat.  IS  £348, 
2350,  U.  S.  Comp.  SUt.  1901,  pp.  1440, 
1441;  United  SUtea  v.  Trinidad  Coal  A 
Coking  Co.  137  U.  8.  160,  34  L.  ed.  640, 
11  Sup.  Ct.  Rep.  67;  United  SUt«a  t. 
Keitel,  211  U.  S.  370,  S3  L.  ed.  230,  29  Sup. 
Ct.  Rep.  123.  As  before  said,  the  entries 
here    in    question    embraced    about    2,840 

Coming  to  the  evidence,  we  Ond  It  voln- 
minout,  unreasonably  so.  Part  of  it  aheda 
no  light  upon  the  iaauea,  and  was  taken 
in  disrt^ard  of  the  last  of  the  rules  juat 
stated.  That  which  properly  may  be  oon- 
sidered  very  clearly  eatablialiea  the  follow- 
ing facta: 

The  proceedings  in  the  land  oBlce  began 
in  May,  1809  Most  of  the  applications  were 
flled  during  that  year  and  paased  to  patent 
in  1901.  The  others  were  presented  and 
acted  upon  in  succeeding  years.  The  pat- 
ents were  all  secured  by  means  of  affidavits 
and  proofs,  as  before  indicated,  declarii^ 
that  the  lands  were  essentially  nonmineral, 
were  not  known  to  contain  any  deposit  of 
coal,  and  were  aought  for  agricultural  pur- 
poses, and  not  as  mineral  land.  For  msnj 
years  the  district  in  wliicli  the  lands  were 
situate  had  been  known  to  contain  coal. 
They  were  surveyed  in  18T4,  and  the  sur- 
veyor leported  one  of  the  sections  aa  coal 
land,  the  others  being  contiguous  to  landt 
similarly  reported.  This  was  shown  in  the 
field  notes  and  upon  tlie  official  plats.  The 
lands  were  in  a  valley,  3  or  4  miles  in 
width,  bound od  on  the  east  and  west  by 
foothills.  A  thick  bed  of  coal  was  dlacloeed 
in  the  eastern  face  of  the  western  liills,  but 
its  quality  was  not  such  as  to  make  it  of 
commercial  value.  Along  [242]  the  western 
base  of  the  eastern  hills  was  the  outcrop  of 
another  coal  bed.  This  outcrop  had  been 
weathered  down  and  in  some  placea  covered 
by  the  wash  from  above,  but  it  conid  bt 
traced  upon  the  surface  for  several  mi  lea. 
It  had  been  opened  up  at  different  places, 
and  the  openings  disclosed  a  coal  bed,  from 
6  to  14  feet  in  thickness,  dipping  to  the 
west  at  an  angle  of  from  16  to  25  Atgrtta 
from  the  horizontal,  aa  did  the  cretaceous 
rocks,  with  which  it  was  interatratified. 
This  coal  was  of  superior  quality  and  roe- 
ogntzed  commercial  value,  and  the  roekt 
containing  It  were  the  coal-bearing  strata 
of  that  region.  The  landa  in  controversy 
were  west  of  the  outcrop,  in  the  directioa 
of  the  dip.  Some  were  near  the  outcrop, 
and  the  east  line  of  the  farthest  teotion 
was  about  a  mile  and  a  half  away.  There 
nothing  upon  their  surface  ahowin( 
the  presence  of  coal  beneath,  nor  anything 
indicating  that  the  bed  outcropping  on  the 
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uat  and  dipping  to  the  west  did  not  paw 
through  them.  UnleM  vahiKble  tor  coal, 
thej  were  not  worth  to  exceed  •  dollar  and 
a  quarter  an  acre.  Tbej  were  arid  sage- 
brush land*,  about  7,000  feet  above  aea 
level,  and  afforded  ver;  limited  pasturage. 
Without  irrigation  thej  were  not  suscep- 
tible of  cultivation,  and  the  cost  of  securing 
water  for  that  purpose  wsb  prohibitive. 

Attracted  by  this  outcrop,  the  coal  com- 
pany opened  a  mine  thvrcon,  in  the  vicinity 
of  these  lands,  in  18D4.  In  the  beginning 
the  output  of  the  mine  was  small,  but  it 
reached  I83,TG0  tons  for  1807,  25D,e0S  tons 
for  1866,  and  441,277  tons  for  189D. 

Ad  attempt  was  made  by  the  coal  com- 
pany to  acquire  a  part  of  the  lands  ip  con- 
troversy in  189B,  by  inducing  some  of  ite 
employees  and  others  to  make  ordinary 
homestead  entries  of  them  under  an  agree- 
ment whereby  the  company  was  to  bear  the 
expense,  compensate  the  en  try  men  for  the 
exercise  of  tlieir  homestead  rights,  and  re- 
ceive the  title  when  perfected.  The  arrange- 
ment was  fraudulent  [Z43]  and  in  direct 
Tiolation  of  tlie  homestead  law,  independ- 
ently of  the  character  of  the  lands.  26 
Stat,  at  L.  1097,  cliap.  561,  j  6,  U.  S. 
Comp.  Stat.  ID01,  p.  13B8.  Sneddon  was 
in  charge  of  the  attoinpt.  He  was  acquaint- 
ed with  the  lands  and  all  their  surround- 
ings and  was  well  informcii  upon  the  sub- 
ject of  coal  mining.  With  the  aid  of  a 
surveyor  he  identilled  t)ie  subdivision!  to 
be  entered,  and  afterwards  selected  tlie  men 
who  were  to  ma1<e  the  entries  and  directed 
all  that  was  done,  indicating,  in  that  con- 
nection,  that  tlie  lands  were  co«l  lands  and 
were  to  be  taken  for  that  reason,  and  also 
to  prevent  another  coal  concern  from  get- 
ting them.  The  entries  were  made  tn  160- 
aere  tracts,  and  to  give  them  apparent  sup- 
port cheap  cabins  were  put  upon  the  lands, 
at  the  company's  expense,  hut  the  law  was 
not  even  colorably  complied  with  tn  other 
respects.  The  next  year  this  plan  was  aban- 
doned and  that  of  using  soldiers'  additional 
rights  was  adopted-  Tliese  rights  were  as- 
signable, and  in  their  eicrcise  no  residence, 
improvement,  or  cultivation  was  required. 
See  Bev.  Stat.  !  2300,  U.  S.  Comp.  Stat. 
IDOl,  p.  1416;  Webster  v.  Luther,  163  U. 
B,  331,  41  L.  ed.  17S,  16  Sup.  Ct.  Rep,  063. 
At  the  company's  request  the  prior  entries 
were  relinquished  and  the  entrymen  were 
severally  paid  tGOO  for  what  they  had  done, 
the  payment  to  one  being  CSOO.  When  the 
relinquisliments  were  filed,  Sneddon  and 
Harrison  immediately  applied  to  enter  the 
lands  with  soldiers'  additional  .rights.  A 
few  of  the  relinquished  subdivisions  were 
not  re-entered,  and  several  tracts  f)ot 
covered  by  the  prior  entries  were  included 
In  the  new  ones,  but  all  of  the  latter  wera 
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made  with  soldiers'  additiqnal  rights  pur- 
chased and  supplied  by  the  company,  and 
were  made  for  its  benefit.  Tlie  price  paid 
by  the  company  for  these  additional  rights 
was  from  $6  to  (IS  an  acre.  After  the 
entries  were  obtained  the  lands  were  con- 
veyed to  the  company,  and  Sneddon  waa 
paid  (1,000  [or  this  service,  although  other- 
wise regularly  employed  by  the  company  at 
the  time. 

In  1698,  shortly  before  the  dummy  entries 
were  made,  [244]  Sneddon  had  filed  in  the 
land  office  a  sworn  declaration  of  his  Inten-' 
tlon  to  purchase,  under  the  cosl-Iaud  law 
(Rev.  SUt  IS  2S47-2340,  U.  S.  Comp.  8Ut 
leoi,  pp.  1440,  1441),  one  of  the  tracts  in 
controversy,  which  he  then  deKrlbed  as  con- 
taining "a  valuable  vein  of  coal."  The 
tract  was  about  a  quarter  of  a  mile  from 
the  outcrop.  At  the  time  of  mslcing  the 
Boldiers'  additional  entries  he  relinquished 
the  coal  Sling  and  included  the  tract  in  two 
of  them. 

In  1809,  about  the  time  of  the  additional 
entries,  James  Lees  purchased  from  the  gov- 
ernment, under  the  coal-land  law,  and  sold 
to  the  company  for  (3,400,  a  quarter  sec- 
tion upon  which  earlier  exploration  had 
disclosed  good  coal,  8  feet  in  thickness. 
This  sale  waa  in  execution  of  a  prior  ar- 
rangement, and  the  price  paid  to  Lees  was 
$200  in  excess  of  that  paid  to  the  govern- 
ment. The  tract  waa  within  a  half  mile  in 
each  of  three  directions  from  lands  here  in 
controversy. 

As  indicative  of  the  weight  and  impor- 
tance which  men  having  a  practical  knowl- 
edge of  coal  mining  attached  to  the  outcrop 
at  the  time,  the  government  proved  by  an 
experienced  mine  foreman,  who  had  been  in 
charge  of  large  mines,  known  as  the  Cum- 
berland, adjacent  to  a  portion  of  the  lands 
in  controversy,  that  those  mines  were 
opened  in  1900  by  reason  of  what  was  found 
on  the  outcrop ;  that  there  was  no  precedent 
drilling  of  the  adjsceut  lands;  and  that  in 
advising  the  opening  of  the  mines  he  waa 
guided  by  what  an  examination  of  the  ont- 
crop  in  18B9  disclosed.  True,  he  said  that 
he  could  not  take  "a  aolemn  oath"  or  "be 
positive"  that  unexplored  Isnds  in  the  vi- 
cini^  of  the  outcrop  and  in  the  direction 
of  the  dip  contained  valuable  coal,  but 
his  testimony  was  plainly  to  the  effect  that 
the  outcrop,  the  direction  and  Inclination 
of  the  dip,  and  other  conditions  in  18D9 
and  1900,  afforded  reasonable  ground  for  he- 
lievlng  that  a  considerable  territory  lying 
west  of  the  outcrop  oonld  be  mined  proflt- 
ably. 

[S4S]  There  waa  much  expert  teatimony 
by  geologists  concerning  the  outcrop  and 
other  known  geological  data  bearing  upon 
the  character  of  theae  tauida.   In  tha  main  the 
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ire  agreed  respecting  the  exEat- 
B  pbjsicAl  indicia,  but  differed 
■a  to  the  ooncliuioiu  to  be  drftwn  from 
them;  the  expert  for  the  government  main- 
taining that  thef  afforded  conviucing  rea- 
•ona  for  eoneluding  that  the  lundii  were 
ooal  huida,  and  the  ezperta  for  tlic  uoal 
company  controverting  that  view.  Uut  tliu 
divergence  wm  not  eo  pronounced  aa  it 
would  Mem,  for  it  was  partly  due  to  a  dif- 
ference as  to  what,  in  legal  contemplation, 
are  coal  lands. 

The  expert  for  the  government  proceeded 
upon  the  theory  that  when  the  knuwu  sur- 
roundings are  such  that  practical  coal  men 
would  invest  is  particular  lands  (or  coal 
mining,  or  adviae  others  tu  do  so,  those 
lands  are  to  be  deemed  coal  lands,  even 
though  coal  has  not  as  yet  actually  been 
dlacloeed  within  their  limitH.  And  Jiaving 
in  mind  the  outcropping  coal  bed,  the  di- 
rection and  inclination  of  its  dip,  the  char- 
acter of  the  rocks  with  which  it  was  Inter- 
•ti^tifled,  the  quality  and  tliicLuess  of  the 
coal  at  the  outcrop,  the  proximity  of  the 
laud*  to  the  outcrop,  and  the  topographical 
and  structural  features  of  the  vicinity,  he 
gave  it  aa  his  opinion  that  the  coal  bed 
extended  into  and  through  the  lands  in 
question,  and  that  practical  coal  man  would 
regard  the  lands  as  valuable  for  coal,  and 
invest  in  them  aa  «uch.  He  accordingly  pro- 
nounced them  coal  lands  within  his  accep- 
tation of  that  term.  This  conclusion  had 
snbttantial  support,  not  only  in  the  facts 
already  recited,  but  also  in  the  fact  that 
the  company's  maps,  made  three  years  be- 
fore the  suit  was  bc^n,  showed  that  it 
was  intended  to  project  it*  mining  opera- 
tiona  weatward  from  the  outcrop  a  mile 
and  a  half,  and  had  designated  the  inter- 
vening lands,  which  included  sume  of  thoae 
In  controversy,  as  coal  lands,  and  in  the  fur- 
ther fact  that  tbe  company  had  returned 
land*  extending  westward  [S46]  a  similar 
distance,  likewise  including  acme  now  in 
eontroversy,  as  exempt  from  direct  taxa- 
tlou  hy  reason  of  a  local  statute  aubatitut- 
ing  an  output  tax  upon  coal  mines.  Laws 
Wyb.  ]903,  chap.  81,  p.  101.  The  return 
tor  the  year  in  which  the  maps  were  made 
claimed  an  exemption  of  substantially  six 
aectioni,  in  two  tiers  of  three  sections  each, 
although  the  work  of  developing  the  mine 
(No.  4),  a*  shown  by  the  maps,  was  still 
within  the  east  half  of  the  middle  section 
in  the  eastern  tier. 

The  experts  for  the  coal  company  pro- 
ceeded largely,  but  not  entirely,  upon  the 
theory  that  lands  cannot  be  regarded  as 
eoal  lands  nnl^ss  coal  in  quantity  and  of 
quality  to  render  its  extraction  prodtable  is 
actually  disclosed  within  their  boundariea. 
One  testifled  that  even  (f  a  alopa  ware 
t4l 


driven  from  the  outcrop  to  within  S  feat 
of  the  vertical  boundary  of  one  of  the  eae- 
tions  in  question,  and  in  good  coal  stU  tlw 
way  la  fact  proved,  hut  not  to  be  eon- 
sidered  here,. because  in  the  nature  of  a  dia- 
cover;  subsequent  to  the  entries),  it  would 
not  show  that  the  sectiuu  approacbad  waa 
coal  land,  there  being  no  actual  exposure  oj 
coal  within  its  limits.  AniV  he  added  Uiat 
it  would  be  tlie  same  if  the  distance  were 
3  inches  instead  of  6  ftet,  but  that  "the 
moment  fou  cross  the  line,  then  it  com- 
mences to  tie  coal  land."  Special  empnasia 
was  laid  upon  the  uncertain  ties  incident  to 
coal  mining  in  the  cretaceous  areaa  of  the 
West  by  reason  of  the  Occuneuue  of  faults, 
wauta,  thinning,  and  the  like;  and  this,  it 
was  said,  required  that  actual  exposure  of 
coal  within  the  land,  by  an  outcropping  at 
the  surface  or  an  excavation,  be  accepted  as 
the  true  and  only  test.  But  even  aueh  a 
test  was  largely  discredited  by  atatemanti 
that  "a  good  outcrop  at  the  eurfaott  may 
represent  a  want  below,  or  a  want  at  the 
surface  may  represent  a  ooal  below,"  and 
that  in  following  a  good  discovery  a  fault 
or  thinning,  as  well  as  a  want,  may  be  en- 
countered at  any  moment.  It  was  conceded, 
however,  that  the  coal  horison — meaning  the 
coal-bearing  [247]  strata  shown  at  the  out- 
crop, but  not  necessarily  the  coal — paaaed 
through  the  landi  in  controversy,  and  one 
expert,  while  declaring  that  he  could  not 
make  an  affidavit  that  tliey  were  coal  lands 
in  tbe  sense  of  "strictly  containing  depoelts 
of  coal,"  candidly  added;  "But  1  would  be 
prepared  to  make  an  affidavit  that  I  believe 
them  to  contain  coal."  Another,  although 
pronouncing  the  showing  at  the  outcrop  and 
elsewhere  insufficient  to  render  the  lands 
valuable  for  coal  mining,  said:  "I  am  not 
prepared,  personally,  to  either  affirm  or 
deny  that  this  land  does  or  does  m>t  eon- 
tain  coal.  I  contend  that  it  is  beyond  the 
capacity  of  any  man  to  say  that  something 
exists  or  does  not  exist  upon  which  he  has 
no  absolute  testimony." 

It  is  of  some  significance  that  8n«dd<» — 
who  had  long  been  in  tbe  company's  aorv- 
ice,  had,  been  the  central  figure  in  the  ae- 
quisition  of  these  lands,  was  lamilar  with 
them  and  the  purpose  for  which  they  were 
sought  and  acquired,  waa  the  oompany's 
superintendent  when  the  evidence  waa  taken 
before  tbe  master,  and  was  present  during 
a  part,  at  least,  of  the  time  when  it  was  be- 
ing taken — was  not  called  by  tbe  oon^aay 
as  a  witness,  and  that  statements,  deelaia- 
tions,  and  acta  attributed  to  him  and  which 
made  against  the  company  were  permitted 
to  go  nndenied  and  unexplained. 

We  think  tbe  evidence^  rightly  eonsldaiad, 
shows  with  the  requisite  certainty  that  at 
time  of  the  proceedings  in  the  land 
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ofEee  the  landa  wera  known  to  be  valuiible 
for  ooaL  OtherwlM  tbey  bad  only  k  nomi- 
ukl  value,  not  to  exceed  tl.26  an  acra,  and 
jet  eaoilj  tan  times  that  amount  was  volun- 
tarily aipended  by  the  coropan;  in  acquir- 
ing them.  It  was  hardly  intending  to  make 
HI  aimless  or  grossly  excessive  expenditure. 
It  was  a  practical  concern,  operated  by 
practical  men.  It  had  located  a  mine  upon 
the  outcrop  Ave  years  before,  and  in  the 
meantime  had  proved  the  wisdom  of  the  un- 
dertaking [S48]  by  ita  mining  operations. 
They  bad  disclosed  the  existence  of  an  ex- 
tensive bed  of  valuable  coal  dipping  to  the 
west  under  the  valley,  and  in  that  way  had 
supplemented  the  evidence  afforded  by  the 
outcrop  and  its  surroundings.  Without  any 
doubt  these  considerations  induced  the  com- 
pany to  believe,  and  rightly  bo.  that  the 
lands  in  controversy  poBsesaed  a  value  for 
coal  mining  grestly  in  excess  of  their  value 
for  any  other  purpose.  This  explains  the 
expenditure  and  the  persistency  of  the 
company's  effort*  to  acquire  them;  and  the 
fact  that  the  earlier  effort  was  obviously 
fraudulent  and  unlawful,  independently  of 
the  character  of  the  lands,  serves  in  uo 
small  d^ree  to  explain  the  kindred  prac- 
tices employed  in  the  latrr  effort.  In  sliort, 
the  company,  without  care  as  to  the  means. 
Bought  and  acquired  the  lands  because  it 
r^farded  them  as  valuable  for  coat.  Its 
view  and  purpose  were  also  reKectcd  by  its 
maps  and  tax  returna.  Of  course,  it  was 
not  a  bona  flde  purchaser  from  Sneddon 
and  HarriBon,  for  they  were  mere  agenta 
representing  it  as  an  undisclosed  principal. 
An  exposure  to  the  eye  of  coal  upon  the 
particular  lands  was  not  essential  to  give 
tbem  a  then  present  value  for  coal  mining. 
They  were  all  adjacent  to  the  outcrop  and 
above  the  plane  of  the  coal-bearing  strata 
dipping  under  the  valley.  In  alternate  evoi- 
numbered  seetions  they  Bubatantially  par- 
alleled the  outcrop  for  7  miles,  and  in  two 
places  were  separated  from  it  by  only  a 
few  rods.  Those  to  the  north  were  oppoeite 
the  company's  developed  mine  (No,  4),  and 
those  to  the  south  were  opposite  the  tract 
acquired  through  Lees,  upon  which  good  coal 
was  disclosed.  The  outcrop,  the  disclosures 
in  the  vicinity,  and  the  geological  forma- 
tion pointed  with  convincing  force  to  a 
workable  bed  of  mcrcliantabte  coal  extend- 
ing under  the  valley  and  penetrating  these 
lands.  These  conditions  were  open  to  com- 
mon obseravtion,  and  were  such  as  would 
appeal  to  practical  men,  and  be  relied  upon 
by  [MB]  them  in  making  inveatmenta  for 
coal  mining.  They  did  BO  appeal  to  the 
Cumberland  people,  as  well  as  thiB  company, 
both  large  concerns  represented  by  men  of 
(zperience,  understanding  the  uncertainties 
and  haiards  of  tlie  buBines*  M  well  M  Ita 
«•  U  ed. 


rewards.  No  doubt  it  has  it*  nneertalntiea 
and  hazards,  but  the  evidence  ahows  that 
they  ara  not  so  pronounced  as  indicated  bf 
the  company's  expert*. 

There  is  no  fixed  rule  that  lands  become 
valuable  for  coal  only  through  ita  actual 
diBGOvery  within  their  boundsries.  On  the 
contrary,  they  may,  and  often  do,  become 
so  through  adjacent  disclosure*  and  other 
surrounding  or  extornal  conditions ;  and 
when  that  question  ariBca  in  case*  mch  a* 
this,  any  evidence  logically  relevant  to  the 
issue  la  admissible,  due  regard  being  had  to 
the  time  to  which  it  must  relate. 

The  case  of  Colorado  Coal  k  I.  Co.  t. 
United  States,  123  U.  S.  307,  31  L.  ed.  18B, 
8  Sup.  Ct.  Rep.  131,  relied  upon  by  the  coal 
company,  i*  essentially  diflerent  from  this 
in  tliat  there  the  court  waa  dealing  with  a 
statute  excepting  from  entry  land*  on 
which  there  were  "mines"  at  the  time,  a 
matter  particularly  noticed  in  the  opinion 
(p.  33S),  while  here  the  exception  1*  of 
"mineral  lands"  and  "lands  valuable  for 
minerals."  Rev.  Stat.  %i  2.'}02,  2318,  U.  S. 
Comp.  SUL  1801,  pp.  1410,  1423. 

It  will  be  perceived  that  we  are  not  here 
concerned  with  a  mere  oatcropping  of  coal 
with  nothing  pointing  persnaslve^  to  it* 
quality,  extent,  or  value;  neither  are  we 
considering  other  mineral*  whose  mode  of 
deposition  and  situation  in  the  e«rUi  are 
■o  irrc^lar  or  otherwise  unlike  coftl  at  to 
require  that  they  ba  dealt  witb  along  other 

Decree  affirmed. 


[£S0]  EL  PASO  BRICK  COMPAITT,  Appt., 

JOHN  H.  McKNIOHT. 

(See  a.  C.  Reporter"*  ed.  280-280.) 

Hlnea  ^  rigbta  acquired  by  entry  —  cr- 

roneons  cancelation. 

1.  The  legal  affect  under  U.  B.  Rev.  BUt. 
g  2326,  U.  8.  Comp.  SUt.  IDOl,  p.  1429, 
of  the  allowance  of  an  entry  upon  an  appli- 
cation tor  a  patent  to  a  mining  claim  by 
the  local  land  officer  issuing  the  final  re- 
ceipt a*  a  determination  that  the  original 
location*  were  valid  and  that  evcrrthing 
necessary  to  keep  them  in  force,  including 
the  annual  asseaament  work,  bad  been  done, 
is  not  destroyed  by  the  cancelation  by  the 
Land  Departoient  of  such  entir  and  final 
receipt,  based  upon  a  mistake  of  law, 
[For  otber  cases,  sec  Uinea,  I.  d.  1,  In  DIjMet 

Sup.  Ot.  19<So 
Mines  ^  aindaTlt  ot  poating  —  cnrlng 

defect. 


davit  tliat  notice  of  an  application  for  a 
patent  to  »  mining  claim  OM  beaa  pocted 
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on  the  land,  though  not  a  eompUuiM  with 
U.  8.  Rew.  SUt.  I  2336,  U.  B.  Comp.  EUt. 
IWU,  p.  1435,  U  not  ■  fatal  defect  which 
infatidates  the  entire  proceeding  before 
the  X.and  Department,  but  is  a  mare  iiregu- 
laritj  wbich  maj'  be  cared  b;  the  aulMe- 
qaent  filing  of  a  propeil;  verified  affidavit. 
Mine*  —  aoqoieacence  tn  erroneons  can- 

c«l»tion  of  entrr  ^  effect  on  realed 

rlchta. 

3.  Bighta  to  a  patent  to  a  mining  claim 
with  which  the  applicant  bad  become  vetted 
br  ft  full  compliance  with  the  requirements 


Mich  applicant  yielded  to  an  erraneoiu  rul- 
ing of  ue  lAnd  Department  canceling  the 
entry   and   receiver*!   final   receipt 


of  the  mining  district,  aod  instituted  new 
proceeding!  in  order  to  tecure  a.  patent  aa 
evidence  of  title. 

[For  other  cue*,  tee  Wnee,  I.  d,  1.  In  Dtseet 
Bvp.  a.   IBOB^ 

[No.    IBS.] 

Argued  Jannarj  £2  and  23,  1S14.    Decided 
April  e,  lOM. 

APPEAL  from  the  Supreme  Court  of  the 
Territorj  of  New  Mexico  to  review  a 
decree  which  affirmed  a  decree  of  the  Dia- 
triet  Court  of  Do&a  Ana  Conntj  in  that 
territory  in  favor  of  plaintiiT  in  a  suit  to 
trj  the  right  of  po!>ession  to  conflicting 
mining  locationa.  Reversed  and  remanded 
for  farther   proceedings. 

See  same  eaae  below,  16  N.  M.  TSl,  120 
Pac^4,  Ann.  Caa.  1BI2D,  1309. 

Statement  by  Mr.  Jnatice  Ijamnr: 
In  proceedings  brought  bj  McEnight  to 
try  the  right  of  posscasion  to  conSictiug 
mining  locations,  it  appeared  that  the  de- 
fendant, the  El  Paso  Brick  Company,  was 
in  poHBearion  of  the  Aluminum,  Intema- 
tioDil,  and  Hortenae  claimi,  constituting 
what  was  known  aa  the  Aluminum  group 
of  placer  mines.  It  held  under  locations 
made  prior  to  January,  11108.  In  1005  the 
eompany  decided  to  apply  for  a  patent  to 
fha  land,  which  embraced  about  411  acres. 
Accordingly,  on  August  8,  1905,  it  filed 
with  the  register  of  the  land  office  at  Las 
Crneea,  DoBa  Ana  county.  New  Mexico,  an 
applicfttion  for  a  pat^it,  together  with 
an  alBdavit  (executed  before  an  officer  re- 
■iding  ontaide  of  tbe  mining  district). that 
■otioe  of  the  application  had  been  posted 
on  the  land.  Theae  papera  were  filed  with 
the  register,  who  gave  the  further  notice 
nqntred  by  statute.  No  protest  or  advene 
elahn  was  filed  by  any  person.  The  Brick 
Company  paid  91,087JtO,  being  the  purchase 
price  fixed  by  Rev.  Stat.  |  SSSS,  U-  8.  Comp. 
t4« 


But  1901,  p.  1433,  and  on  October  23, 
1900,  the  land  officers  allowed  an  entry  on 
which  the  receiver  issued  a.  Ilnal  receipt — 
the   material   portions   of   t.bich   were   as 

United  States  Land  Office  at  I^a  Crace^ 

N.  Mexico. 

October  23,  IWS. 

Received  from  the  El  Paso  Brick  Com- 
pany, El  Paso,  Texas,  the  sum  of  Ten  hun- 
dred and  twenty-seven  and  SO-100  dollars, 
tbe  same  being  payment  in  full  for  the 
area  embraced  in  that  mining  claim  knows 
as  the  "Aluminum  [2B2]  Placer  Group" 
nneurveyed  .  .  .  embracing  410.90  acres 
in  the  Briekland  mining  diatriet,  in  tbe 
county  of  DoDa  Ana  and  territory  of  New 
Mexico,  as  shown  by  the  survey  thereof. 

tI,02T.60.     Henry  D.  Bowman,  Recover. 

The  entry  and  this  final  receipt  prima 
facie  entitled  the  company  to  a  patent, 
which,  however,  was  not  issued  because 
various  parties  filed  protests  with  the 
land  commissioner  in  which  it  was  asaerted 
that  the  Brick  Company's  locations  were 
originally  void,  or  it  valid,  had  been  for- 
feited. It  was  abo  contended  that  the 
company  was  not  entitled  to  a  patent  be- 
cause the  affidavit  showing  the  posting  el 
the  notice  on  the  land  had  not  been  signed 
before  an  officer  residing  within  tbe  land 
district,  sa  provided  in  Hev.  SUt.  g  2335, 
U.  6.  Comp.  SUt.  1901,  p.  1435,  which  de- 
clares that  "all  affidavits  required  to  be 
made  under  this  chapter  [mining  lawa] 
may  be  verified  before  any  officer  author- 
ised to  administer  oaths  within  the  laod 
diatrict  where  the  claims  may  be  situated." 

Notice  of  these  protcsU  was  given  to 
the  Brick  Company,  which  was  allowed  six- 
ty days  within  which  to  show  cause  why 
the  entry  should  not  be  canceled.  "In  re- 
sponse, numerous  affidavju  and  exhibits  de- 
signed to  overcome  the  objections  wers 
filed  on  behalf  of  the  company,"  among 
which  wss  a,  "supplemenUry  affidsrit  with 
reference  to  such  posting  and  such  elaini, 
which  was  in  compliance  with  the  lawa  of 
the  United  SUtes,  and  was  verified  before 
a  proper  officer." 

On  September  4,  1906,  the  commissioner 
ruled  that  tbe  entry  was  faUlly  defectivs 
becausB  the  original  affidavit  as  to  post- 
ing had  not  been  executed  before  an  officer 
residing  in  the  land  diatrict.  Prom  that 
ruling  the  Brick   Company   appealed. 

There  was  a  hearing  before  the  AsaisUnt 
Secretary  of  the  Interior,  who,  on  Septem- 
ber 9,  1908,  rendered  a  deciaion  (37  I«nd 
Dec.  156)  in  which  ,  after  discussing  the  pro- 
risions  [S63]  of  Rev.  SUt  S9  232S,  S3S6,  0. 
8.  Comp.  SUt.  1  Wl,  pp.  1420, 14SS,  and  qnot- 
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ing  from  varioua  rulings  of  the  Laud  I>e- 
pkrtment  and  courts,  he  held  that  th«  fact 
that  the  affidavit  of  posting  had  b«eii  *ign«d 
before  an  ofGcer  residing  outside  of  the  dis- 
trict was  a  fatal  defect,  which  invalidated 
the  eotire  proceeding.  Among  other  things, 
h«  said:  "The  detect  is  not  a  mere  irregu- 
birit;  which  ma;  be  cured  h;r  the  subse- 
queut  filing  of  a  properly  verified  affidavit. 
The  statutorj  provisions  involved  are  man- 
datory. Their  observance  is  among  the 
essentials  to  the  jurisdiction  of  the  local 
officers  to  entertain  the  patent  proceed ingB. 
The  requisite  statutory  proof  as  to  posting, 
not  having  been  theretofore  filed,  the  reg- 
ister was  without  authority  to  direct  the 
publication  of  the  notice  or  otherwise  pro- 
ceed, and  the  notice,  altliough  in  fact  pub- 
lished and  posted,  being  without  the  neces- 
sary legal  basis,  was  a  nullity  and  ineffec- 
tual tor  any  purpose.  The  patent  proceed- 
ings, therefore,  fall  and  the  entry  will  be 
canceled." 

The  record  further  recites  that  on  No- 
Tember  24,  1008,  the  Brick  Company 
waived  its  right  to  petition  for  a  review  of 
iuch  decision  and  "thereupon  such  decision 
and  the  cancelation  of  said  entry  became 
final  and  said  entry  was  canceled  on  the 
records  of  the  land  office."  On  the  hext 
day,  November  2S,  IBOS.  tlie  Brick  Company 
Sled  at  tbe  local  land  office  a  second  ap- 
plication for  patent,  McKnigbt  thereupon 
filed  an  adverse  claim  in  which  he  set  up 
that  the  land  described  in  the  Brictc  Com- 
pany's application  embraced  within  its  lim- 
ita  the  Lulu  and  Agnes  claims  which  bad 
been  located  by  him  in  April,  1006,  and  re' 
located  in  May,  lOOQ,  at  which  time  ho  also 
located  the  Tip  Top,  Lynch,  and  Aurora 
claims.  Tlie  patent  proceedings  in  the  lo- 
cal land  office  were  stayed  in  order  that 
McKnight  might,  as  provided  in  Rev.  Stat. 
I  232fl,  U.  S.  Comp.  Stat.  1001,  p.  1430, 
bring  a  suit  in  a  court  of  competi-nt  juris- 
diction to  try  the  right  of  possession. 

On  January  2,  1000,  McKnight  brought 
Boeh  suit  in  the  [2S4j  district  court  of 
Dofia  Ana  county.  New  Mexico.  It  was  tried 
November  S,  1009,  before  a  judge  without  a 
J1117.  At  the  hearing  McKnight  introdaced 
tlie  eertifleates  of  the  location  described  in 
his  oomplaint,  and  evidence  tending  to  show 
that  he  bad  done  the  required  assessment 
work  on  his  five  claims.  In  support  uf  bis 
eontemtion  that  tbe  Brick  Company  bad  for- 
feited its  rights,  by  failing  to  do  the  an- 
imal assessment  work,  tbe  record  recites 
that  be  olTvred  "certified  copies  of  proof 
Sled  by  the  Brick  Company  in  Jnnc^  190S, 
■nd  December,  1006,  for  tbe  purpose  of 
showing,  in  connection  with  the  testimony 
of  tbe  witness  [the  keeper  ot  the  county 
records]  that  there  bad  been  no  satistae- 
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tory  proof  of  labor  filed  for  any  year  pre- 
vious to  1900."  These  certified  copies  con- 
sisted ot  affidavits  by  the  president  of  the 
Brick  Company  that  it  had  done  more  than 
fB,000  worth  of  work  oit  ita  locations  dur- 
ing each  ot  the  years  1003,  1004,  and  1006. 
There  was  no  ruling  by  the  court  limiting 
tbe  effect  of  the  affidavita  as  evidence,  but 
it  appears  that  McKnight  contended  tha^ 
as  the  names  of  the  persons  actually  doing 
the  work  were  not  tUted  in  the  affidavit 
and  as  tbe  first  of  the  affidavits  was  made 
in  April,  1906,  the  burden  of  showing  that' 
tile  work  had  actually  been  done  for  1908 
and  1B04  .was  cast  on  the  Brick  Company 
by  virtue  of  the  provisions  of  i  2316  irf 
the  Compiled  Laws  ot  New  Mexico.f  Tbe 
Brick  Company,  on  [25tl]  the  other  hand, 
appears  to  have  contended  that  this  terri- 
torial statute  was  not  only  void  as  being  in 
conflict  with  tbe  Federal  statutes,  but  that 
tbe  affidavits  offered  by  plaintiff  showed  on 
their  face  that  many  times  the  amount  ot 
assessment  work  required  had  been  done  in 
1S03,  1904,  and  1006,  thus  scgrq^ting  the 
land  from  the  public  domain  and  rendering 
McKnight's  subsequent  locations  nugatory. 
At  the  conclusion  of  the  evidence  the 
court  took  the  case  under  advisement,  and 
on  December  17,  1000,  rendered  a  judgment 
for  McKnight  which  was  affirmed  (10  N. 
M.  721,  120  Pac.  004,  Ann.  Gas.  1012D, 
1300)  by  the  supreme  eourt  of  New  Mexico. 
The  ease  was  then  brought  here  on  appeal. 

Mr.  FranclB  W.  Olemcnta  orgned  tbe 
cause,  and,  with  Meears.  W.  A.  Hawkins, 
John  Franklin,  Aldis  B.  Browne,  Alexander 
Britton,  and  Evans  Browne,  filed  a  brief 
tor  appellant: 

Defendant's  entry  was  at  moat  only  void- 
able, and  waa  not  and  could  not  have  been 
held  void. 


t"Sec.  2316.  The  owner  or  owner*  of  any 
unpatented  mining  claim  in  this  territory, 
located  under  the  laws  of  the  United  States 
and  of  this  territory,  shall,  within  sixtv 
days  from  and  after  Uie  time  within  whien 
the  aaseeamcnt  work  required  by  law  to  tw 
done  upon  such  claim  should  have  been  done 
and  performed,  cause  to  be  filed  with  the  re- 
corder of  the  county  In  wbleh  sneh  mining 
claim  is  situated,  an  affidavit  setting  forth 
the  time  when  such  work  was  doncf,  and  the 
amount,  character,  and  actual  coat  thereof, 
together  with  the  name  or  names  of  the  per- 
son or  persons  ^to  performsd  such  wwJc; 
and'sucn  olBdavit,  wnen  mode  and  filed  aa 
herein  provided,  dwll  be  prima  facia  iri* 
dence  of  the  facte  therein  stated.  The  fail- 
ure to  make  and  file  such  affidavit  as  Jiarein 
provided  shall  in  any  oontest,  suit,  or  pro- 
ceedings touching  the  title  to  such  claim, 
throw  tbe  burden  of  proof  upon  the  owner 
or  owners  of  such  claim  to  SMW  that  nek 
work  baa  been  done  ■*— ^'"g  to  Uw* 
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Bt.  Louii  Smelting  k  R«f.  Co.  v.  Kemp, 
104  U.  S.  036,  646,  26  L.  ed.  876,  87B,  11 
Uor.  Uin.  Rep.  673;  Knight  *.  United  Lud 
Abm.  142  U.  8.  101,  211,  212,  SS  L.  ed. 
B74,  992,  12  Etnp.  Ct  Rep.  Z5S;  Boutheni 
Cross  Gold  Min.  Co.  t.  Sexton,  147  C«L  T58, 
S2  Fac.  4S3. 

There  is  no  dlfterenee  between  wa  ftgrionl- 
tnral  nnd  a  mineral  entrjr  me  withdrawing 
landi  covered  thereby  from  the  public  do- 
Clements  T.  Warner,  24  How.  394,  3>7, 
16  L.  ed.  6B0,  696;  Sheple;  >.  Cowan,  »1  U. 
8.  330,  337,  338,  23  L.  ed.  424,  426,  427; 
Ard  T.  Brandon,  1S6  U.  S.  637,  641-644,  39 
L.  ed.  624-526,  16  Sup.  Ct.  Rep.  406; 
Northern  P.  R.  Co.  t.  Amacker,  176  U.  B. 
664,  667,  608,  44  L.  ed.  274,  276,  20  Sup. 
Ct.  Rep.  236;  Tarpey  v.  Madeen,  178  U.  8. 
215,  220-222,  44  L.  ed.  1042,  1044,  1046,  20 
Sup.  Ct  Rep.  849;  Brandon  v.  Ard,  211  U. 
8.  11,  18,  19,  63  L.  ed.  68,  71,  72,  26  Sup. 
Ct.  Rep.  1;  Weyerhaeuser  v.  Hoyt,  219  U. 
B.  380,  386,  3B9,  G5  L.  ed.  268,  201,  262,  31 
Sup.  Ct.  Rep.  300. 

A  mineral  entry  withdraw)  lands  em- 
braced thereby  from  the  public  domain. 

Cindley,  Minea,  2d  ed.  9|  637,  717;  Bar- 
rlnger  k  A.  Mines  k  Uining,  265;  Snyder, 
Mines,  |  403;  Re  American  Hill  Quartz 
Mine*,  Sickels,  Min.  Dec.  377,  383,  s.  e. 
Comra.  Dec.  Sickles,  Min.  Dec.  384;  Re  Har- 
rison, 2  Land  Dee.  767;  Smuggler  Min  Co. 
V.  Trueworthy  Lode  Claim,  19  Land  Dec 
366  V.  Re  David  Foote  Lode,  26  lAnd  Dee. 
100;  Nielson  v.  Champagne  Min.  t  Mill.  Co, 
29  Land  Dec.  491;  McComack  v.  Night 
Hawk  A  N.  Gold  Uin.  Co.  29  Land  Dec. 
373;  Re  Marburg  Lode  Min.  Claim,  30  Land 
Dec.  202;  Benson  Min.  k  Smelting  Co.  v. 
AlU  Min.  k  Smelting  Co.  146  U.  B.  42B, 
431,  432,  434,  30  L.  ed.  762,  764,  766,  12 
Sup.  Ct.  Rep.  877,  17  Mor.  Min.  Rep.  488 ; 
Aurora  Hill  Consol.  Min.  Co.  v.  86  Min. 
Co.  34  Fed.  filB;  Neilson  v.  Champaigne 
Uin.  k  Mill.  Co.  Ill  Fed.  066,  21  Mor.  Min. 
Rep.  064)  Teller  v.  United  SUtes,  51  C.  C 
A.  230,  113  Fed.  273;  Cranes  Gulch  Min. 
Co.  ».  Boherrer,  134  Cal.  360,  80  Am.  St. 
Rep.  279,  66  Fac.  4B7,  21  Mot.  Min.  Rep. 
649;  Southern  Cross  Gold  Min.  Co.  v.  Sex- 
ton, 147  Cal.  758,  82  Pae.  42S;  Batterton 
V.  Douglas  Min.  Co.  20  Idaho,  760,  38  L.R.A. 
(N.S.)  1121.  120  Pac.  827;  Belk  v.  Meagher, 
104  U.  S.  270,  20  L.  ed.  736,  1  Mor.  Min. 
Rep.  510;  Germania  IroB*Co.  v.  Jamea,  32 
C  C.  A.  348,  61  U.  8.  App.  1,  60  Fed,  811; 
Jamea  v.  Germania  Iron  Co.  46  C.  C.  A.  476, 
lOT  Fed.  697. 

That  an  agricultural  entry  aegregatea  laud 
from  the  public  domain  is  well  settled. 

Graham  v.  Hastings  &  D.  R.  Co.  1  Land 
Dec.  362;  St.  Paul,  M.  &  M.  R.  Co.  v. 
Forseth,  3  Iswd  Dm.  446;  St.  Paul<  M.  k 
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M.  R.  Co.  V.  Leech,  3  Laud  Dec.  606;  Wlth- 
erspoon  v.  Duncan,  4  Wall.  210,  219,  18  L. 
ed.  310,  S43;  Simmons  v.  Wagner,  101  U.  8. 
280,  261,  25  L.  ed.  010,  911;  Haatinga  k  D. 
R.  Co.  V.  Whitney,  132  U.  S.  367,  S03,  364, 
S3  L.  ed.  363,  366,  367,  10  Sup.  Ct.  Rep. 
112;  Whitney  v.  Taylor,  168  U,  8.  86,  90- 
93,  39  L.  ed.  908-908,  16  Sup.  Ct.  Rep.  796; 
Parsons  v.  Ventke,  104  U.  S.  80,  02,  41  L. 
ed.  360,  362,  17  Sup.  Ct.  Rep.  27. 

Rights  in  minr  al  lands  withdrawn  from 
the  public  domain  by  entry  or  otherviae 
cannot  be  acquired. 

Brown  v.  Gnmey,  201  U.  S.  184,  GO  L. 
ed.  717,  26  Sup.  Ct.  Rep.  609;  Hurray  t. 
Polglase,  17  Mont  466,  43  Pac.  S06,  23 
Mont.  401,  69  Pac.  439;  United  SUtes  v. 
Bteenerson,  1  G.  G.  A.  662,  4  U.  S.  App. 
332,  60  Fed.  504;  Adams  v.  Folglaee,  32 
Land  Dec.  477;  Noonan  v.  Caledonia  Gold 
Min.  Co.  121  U.  B.  393,  30  L.  ed.  1001,  7 
Bup.  Ct.  Rep.  911;  Kendall  v.  Ban  Juan 
Silver  Min.  Co.  144  U.  S.  66S,  36  L.  ed.  W3, 
12  Sup.  Ct.  Rep.  779,  17  Mor.  Uin.  R^ 
476. 

Only  the  facta  found  by  the  Land  Depart- 
ment on  defendant's  Qret  application  for  a 
patont  are  binding  in  this  action. 

St.  Louis  Smelting  k  Ref.  Co.  v.  Komp, 
104  U  S.  630,  26  L.  ed.  876,  11  Mor.  Uin, 
Rep.  673;  Knight  v.  United  I^nd  Aaso. 
142  U.  S.  161,  36  L.  ed.  974,  12  Sup.  OL 
Rep.  268;  Wisconsin  C.  R.  Co.  *.  Forsythe, 
169  U.  S,  46,  61,  40  L.  ed.  71,  76,  IS  Sup. 
Ct.   Rep.  1020. 

Reviewing  the  legality  of  the  eaneelatloa 
of  defendant's  entry  in  October,  1006,  is 
not  a  collateral  attack  upon  the  Land  De- 
partment's action. 

Rebecca  Gold  Min.  Co.  t.  Bryant,  11  Colo. 
119,  102  Am.  Bt.  Rep.  17,  71  Fac.  JllO,  22 
Mor.  Min.  Rep.  538;  Southern  Crosa  Gold 
Min.  Co.  V.  Sexton,  147  Cal.  758,  82  Pac 
423. 

The  cancelation  of  defendant's  entry  in 
October,   1906,   was  erroneous  at   a  mMtttr 

Lonergan  v.  Shockley,  33  Land  D«e.  238; 
Corning  Tunnel  Co.  v.  Fell,  Sickels,  Uin. 
Dec.  307;  Ra  Stock  Oil  Co.  40  Land  Dec. 
198;  Cleaves  v.  Smith,  22  Land  Dee.  480; 
Re  Sharp,  36  Land  Dec.  179;  Re  Lealiy, 
22  Land  Dec.  114;  Re  Boomer,  18  lAnd  Dec 
364;  Brox  t.  Tobias,  17  Land  Dec  400;  S 
Lindley,  Uine^  |S  677,  680,  713;  Wight  *. 
Duboia,  21  Fed.  693;  Ci^  Bock  Lode  *. 
King  of  West  Lode,  Copp,  L.  0.  818; 
Cooper  V.  Reynolds,  10  Wall.  108,  319,  » 
L.  ed.   031,  083. 

Mr.  B^vgene  8.  iTea  argued  the  eai 
and  Sled  a  brief  for  appellee: 

The  test  of  whether  mineral  territory  haa 

been    segregated    from   the   public    domaia, 

tss  V.  •. 
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or,  in  other  wortU,  has  ceaacd  to  be  open 
to  location,  la  [ound  in  the  inquiry  »■  to 
whether  ui  intereat  in  It  hu  veatad  in  vtj- 

Benion  Uin.  &  Smelting  Co.  j.  AIU  Uin. 
&  Smelting  Co.  145  U.  S.  430,  36  L.  ed.  783, 
12  Sup.  Ct  Bep.  S7T,  17  Mot.  Min.  Kep. 
4S8. 

na  diatinetiOD  between  mineral  and  n 
mineral  entriea  i«  rec<^:nized  by  tbe  courts, 
and  what  decUionB  there  are  npon  the  quea- 
tion  are  to  the  effect  that  a  mineral  entry 
doea  not  s^regate  the  land  from  the  pub- 
lic domain. 

Brown  v.  Gumey,  201  U.  8.  184,  60  L.  ed. 
717,  26  Sup.  Ct.  Rep.  600 ;  Murray  v.  Pol- 
glase,  17  Mont.  456,  43  Fac.  506,  23  Hont. 
401,  60  Pac.  430,  20  Mot.  Min.  Rep.  2BB; 
Adama  t.  Polglaee,  32  Laud  Dee.  477. 

The  rule  that  invalid  agricultural  entriea 
segregate  tbe  land  until  caneelatlon  la  not 
inconsistent  with  the  principle  that  the  fact 
of  segregation  depends  fundamentally  upon 
tbe  tact  of  an  interest  in  the  property,  ex- 
isting In  a  third  party. 

Hodges  V.  Colcord,  103  U.  S.  1B2,  4B  L. 
ed.  677,  24  Sup.  Ct.  Rep.  433. 

The  Secretary  of  tbe  Interior  had  juris- 
diction over  appellant's  application  for  a 
patent.  The  Land  Department  was  a  tri- 
bunal with  jurisdiction  over  the  parties  and 
the  snbject-mstier,  and  its  judgment  can- 
not be  eolUterally  attacked.  Tbe  Land  De- 
partment held  that,  aa  between  the  United 
States  and  the  appetlant,  the  appellant's 
application  was  void  ab  initio  and  a  nullity. 
In  this  adjudication  the  appellant  ac- 
quiesced, and  he  cannot  attack  it  ooUateral- 
ly  or  at  alL 

United  States  v.  Winona  k  St  P.  R.  Co. 
IS  C.  C.  A.  96,  32  U.  S.  App.  272,  S7  Fed. 
055;  New  Dunderberg  Min.  Co.  r.  Old,  26 
C.  G.  A.  110,  49  U.  8.  App.  201,  7S  Fed. 
602;  United  SUtes  t.  Northern  P.  R.  Co. 
S7  C.  C.  A.  290,  96  Fed.  666;  King  v.  Mc- 
Andrews,  50  C.  C.  A.  29,  111  Fed.  864; 
Knight  T.  United  I«Qd  Asso.  142  U.  S.  211, 
35  L.  ed.  602,  12  Sup.  Ct.  Rep.  298. 

The  amended  affidavit  could  not  have  a 
retroactive  effect  for  any  purpose,  and  the 
proceedings  were  at  all  time*  a  nullity. 

UeCracken  r.  Flanagan,  127  N.  Y.  403, 
24  Am.  St.  Rap.  4S1,  28  N.  E.  385. 

Hm  decision  of  the  Secretary  canceling 
the  entry  is  binding  uid  cannot  be  attacked 
In  thia  proceeding. 

St  Louis  Smelthig  ft  Baf.  Ca  v.  E«imp, 
104  U.  8.  696,  26  L.  ed.  875,  11  Mor.  Min. 
Bcp.  678;  Knight  t.  Onited  Land  Aaso.  142 
U.  8.  161,  86  L.  ed.  974,  IS  Bnp.  Ct.  Rep. 
tK. 

Hie  action  of  the  Land  Department  can- 
not be  reriewed  in  thia  action. 


Mr.  Justice  Lamar,  after  making  Ae 
foregoing  statement,  delivered  the  opinimi 
of  the  court: 

UcKnight  brought  suit  against  the  Kl 
Paso  Brick  Compsny  to  try  the  right  of 
posaceeion  to  conflicting  mining  locations. 
In  his  complaint  he  asserted  his  own  title 
and  attacked  tbat  of  the  defendant  under 
locations  older  in  date,  but  which  be 
claimed  bad  been  forfeited  by  failure  to  do 
the  annual  assessment  work  for  1903  and 
1904,  thereby  leaving  tbe  land  open  to  the 
locations  made  by  McEnight  in  lOOS  and 
1006.  The  Brick  Company,  while  insisting 
that  tbe  plaintiff's  own  evidence  proved  tbat 
the  sHsessment  [206]  work  had  in  fact  been 
fully  performed,  relied  on  tbe  legal  effect 
of  the  company's  application  for  a  patent 
to  the  land  and  the  final  receipt  issued  to 
it  by  tbe  receiver  of  tbe  local  land  otBce  in 
October,  10(15.  To  this  tbe  plaintiff  replied 
that  the  entry,  on  which  tbe  receipt  issued, 
bad  been  canceled  on  the  ground  that  the 
patent  proceedings  were  absolutely  void  be- 
cause the  statutory  afSdavit  of  posting  had 
not  been  filed. 

1.  Locators  of  mining  claims  have  tba 
exclusive  riglit  of  possesaion  of  all  the  sur- 
face included  within  tbe  exterior  limits  of 
their  claims  bo  long  as  they  make  the  im- 
provements or  do  the  annual  asaeBsment 
work  required  by  tbe  Revised  Statutes, 
S  2324,  U.  S.  Comp.  Stat.  1901,  p.  14S6. 
The  law,  however,  provides  (Rev.  Stat.  || 
832S,  2333,  U.  8.  Comp.  Stat.  1901,  pp. 
1420,  1433)  s  nuKus  by  which  the  locator 
can  pa;  the  purchase  price  fixed  by  stat- 
ute and  convert  the  defeasible  possessory 
title  Into  a  fee  simple.  Sixty  days'  notice 
must  be  given  in  order  that  all  persona 
having  any  adverse  claim  may  be  heard  in 
opposition  to  the  issue  of  a  patent.  That 
notice  is  threefold.  It  must  be  given  hj 
publication  in  the  nearest  newspaper,  hy 
posting  in  the  I«nd  OfBee,  and  1^  posting 
on  the  land  itself;  and  it  la  provided  In 
the  statute  that  this  latter  fact  may  be 
proved  by  the  affidavit  of  two  peraons  be- 
fore an  officer  residing  within  the  land  dis- 
trict (Rev.  Stat.  |  2336).  All  persons  bar- 
ing adverse  claims  under  the  mining  Iain 
may  be  beard  in  objection  to  die  issnaoea 
of  a  patent.  But  (|  2325)  "if  no  advsne 
elaim  shall  have  been  Sled  ...  it  sball 
be  aasumed  that  the  applicant  is  entitled 
to  a  patent  npon  the  payment  ...  [of 
tbe  price  fixed  by  statute]  and  that  no 
adverse  elaim  exists;  and  thereafter  no  ob- 
jection from  third  persons  to  the  issnanee 
of  a  patent  shall  be  heard,  except  it  be 
shown    that   tbe    ^plkant   baa   failed    ta 
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eompl;    with    the    temu   ol   this   chapUr" 
[relating  to  mineral  land*]. 

2.  In  the  preaent  case  the  Brick  Com- 
pwi7'B  application  for  a  patent  waa  filed,  each 
of  th«  Mveral  forms  of  notice  [2S7]  re- 
quired hy  statute  waa  given,  no  adversee 
elaim  was  filed,  the  purchase  price  was  paid 
to  the  government,  and  a  final  receipt  was 
isfued  bj  the  local  land  office.  The  entry 
bj  ths  local  land  officer  issuing  the  final 
receipt  was  in  the  nature  of  •  juilgmunl 
f»  rm  (Wight  *.  DuboiB,  El  Fed.  693) 
and  determined  that  the  Brick  Company'i 
original  locations  were  valid,  and  that 
aTer;tbing  Deeeuary  to  keep  them  in  force. 
Including  the  annual  asseBament  work,  had 
been  done.  It  also  adjudicated  tliat  no  ad- 
vane  claim  eiisted  and  that  the  Brick  Com- 
puij  was  entitled  to  a  patent. 

From  that  date,  and  until  the  entry  was 
lawfully  CMiceled,  the  Brick  Company  was 
In  poeaeBBlon  under  an  equitable  title,  and 
to  be  treated  as  "tbough  the  patent  had 
been  delivered  to"  it.  Dahl  v.  Baunheim, 
132  U.  S.  2B2,  33  L.  ed.  32S,  10  Sup.  Ct. 
Bep.  74,  IB  Mot.  Min.  Bep.  214.  And,  wlien 
MeKnight  instituted  poasesBory  proceedings 
against  the  Brick  Company,  the  latter  was 
entitled  to  a  judgment  In  its  favor  wben 
it  produced  that  final  receipt  as  proof  that 
It  was  entitled  to  a  paUnt  and  to  the  cor- 
responding right  of  an  owner. 

Nor  should  the  result  have  been  dilTcrent 
when  the  record  showed  that  the  entry  and 
final  receipt,  properly  iaaned,  had  been  im- 
properly canceled.  It  ia  true  that  the  order 
of  the  Department  was  a  denial  of  the  pat- 
ent, but  it  was  not  a  conclusive  adjudica- 
tion that  the  Brick  Company  was  not  en- 
titled to  a  patent,  nor  could  auch  an  order 
deprive  the  Brick  Company  of  rights  vest- 
ed in  it  by  law.  For  while  the  General 
I«jid  Office  had  power  of  supervision  over 
the  acta  of  the  local  officera.  and  could 
annul  entriea  obtained  by  fraud  or  made 
without  authority  of  law,  yet,  if  the  De- 
partment's cancelation  was  based  upon  a 
miatake  of  law,  ita  ruling  waa  subject  to 
judicial  review  when  properly  drawn  in 
question  in  judicial  proeeedin)^,  inasmuch 
■*  the  power  of  the  land  ofSce  ia  not  un- 
limited, nor  can  it  be  arbitrarily  exer- 
cised BO  a*  to  deprive  any  peraon  of  land 
lawfully  entered  and  paid  for.  Corneliua 
T.  [XS8I  Kessel,  12B  U.  S.  4QJ,  32  L.  ed. 
483,  e  Sup.  Ct  Bep.  122;  Parsons  v.  Venzke, 
164  U.  S.  S»,  41 1,.  ed.  360,  17  Sup.  a  Rep. 
87. 

3.  So  that  the  ease  involves  a  determi- 
nation of  the  single  question  as  to  whether 
the  patent  waa  properly  refused  by  the 
Land  Department  because  of  the  objection 
tkat  the  Brick  Company  had  failed  to 
•amply  with  the  tonu  of  the  Uw  relating 
»4» 


to  mineral  land.  Bev.  Stat  |  2825,  V.  B. 
Comp.  But  1001,  p.  142D.  That  ow  be  de- 
termined by  an  inspection  of  tbe  record, 
in  which  the  order  appears.  It  Bbowa  that 
the  cancelation  of  the  entry  was  not  based 
on  the  Brick  Company's  failure  to  do  ths 
annual  asseaament  work,  or  to  give  the 
proper  notice,  or  to  pay  tlie  atatutory  price, 
but  Bolely  for  the  reason  that  the  aflldavit 
of  posting  was  executed  before  an  oScor 
who  rcaided  outside  of  the  land  district 

That  decision  (37  Land  Dec.  IfiS),  though 
supported  by  some  Departmental  rulings  of 
comparatively  recent  date,  was  in  conflict 
with  the  establiahed  practice  of  the  Land 
Department,  and  was  expressly  and  by 
name  overruled,  on  July  29,  1911,  in  Bo 
Stock  Oil  (k>.  40  Land  Dec.  198,  which  re- 
affirmed prior  deciaiona  to  the  effect  that 
irregularities  in  proof,  including  the  ozeen- 
tion  of  affidavits  before  other  than  the  deo- 
ignated  officers,  might  be  supplied,  even  ob 

These  and  aimilar  rulings,  previously  fol- 
lowed in  the  Department,  are  manifently 
correct  Tliey  accord  with  the  policy  of 
the  land  laws,  under  which  the  United 
Statea  does  not  act  as  an  ordinary  pro- 
prietor seeking  to  sell  real  estate  at  tbe 
highest  possible  price,  but  offers  it  on  lib- 
eral terms  to  encourage  tbe  cititen  and  to 
develop  the  country.  The  government  do«a 
not  deal  at  arm's  length  uith  the  settler  or 
locator,  and  whenever  it  appears  that  there 
has  tieen  a  compliance  with  the  aubstantisl 
reqnirementa  of  the  law,  irregularities  are 
waived  or  permiBsion  is  given,  even  on  ap- 
peal, to  cure  them  by  suppli^mcntal  proofs. 
United  States  v.  Marshall  Silver  Min.  Co. 
129  U.  S.  587,  32  L.  ed.  737,  9  Sup.  Ct. 
Bep.  343,  16  Mor.  Min.  Bep.  20S.  In  [XB9) 
the  preaent  ease  such  proof  by  supplemental 
affidavits,  properly  executed,  showed  thAt 
the  land  had  been  properly  posted.  But 
that  fact  was  not  allowed  to  have  any  effect 
because  of  the  mistaken  view  that,  as  the 
original  affidavit  of  posting  had  been  signed 
before  an  officer  residing  outside  of  the  land 
district,  the  patent  proceedings  were  abso- 
lutely void.  This  confiiied  aerriee  by 
proper  posting — which  waa  judlsdictional. — 
with  defective  proof  of  sucb  service,  which 
— like  the  defective  return  of  an  oBlcor — 
could  be  corrected.  Under  the  law.  jnria- 
diction  depended  upon  giving  notice  by 
publication  in  a  newspaper,  by  posting  in 
the  land  office,  and  by  posting  on  tbe  land 
itself, — tbe  statute  directing  how  the  giv- 
ing of  such  notite  should  be  proved.  But 
irrcgularitiea  in  complying  with  auch  di- 
rectory provision  could  be  cured,  and  when 
cured,  as  it  was  here,  the  patent  should 
have  been  iasued.  The  cancelation  of  tbe 
entry  was  busd  on  a  plain  error  of  law. 
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■Dd   tlmugh   there   was   no  appeal   in   fact,  [261]  AMERICAN  IRON  ft  STEEL  UAN- 

and  no  riglit  of  appeal   to  the  courts,  the  UFACTURINQ  COUPANY 

ruling  did  not  operate  to  deprive  the  Briek  *■ 

Company  of  iU  property  in  the  minea.    The  SEABOARD  AIR  LINE  RAILWAY  and  S. 

(act    that    the    Brick    Company,    perforce,  Daviea  Warfleld,   K.  Lancaater  Williams, 

yielded  to  the  erronoonB  ruUng,  and  inati-  "><•  B.  C.  Duncan,  Receivera  of  tlie  Sea- 

tuted  new  proceeding,  in  order  to  aecnre  a  l^*'*  ^'  ^''"=  R»»"»y- 

patent  a.  evidence  ol  'ta  title  did  not  de-  ^^  g  ^  Reporter-,  ed.  281-288.) 
atroy  the   righti  with   irhich   the   company 

had    become    iuveated    by    full    compliance  i„to,eBt  -  sale  on  thirty  days'  credit, 

with  the  requiremeDti  of  Rev,  Stat,  g  2325,  i.  a  aale  of  supplies  on  thirty  days'  cred- 

U.  S.  Camp.   Stat,   IBOt,   p.   1429.     When,  it  imporU,  in  Virginia,  an  implied  promise 

therefore,   in  the  suit  to  try   the  right  of  by  the  purchaser  to  pay  interest  after  that 

possession,  the  plaintiff  asked   that  proper  date  as  an  incident  of  the  debt. 

effect  be  given  to  the  final  receipt  and  the  '"b^p^'cV  "imS'i'*  """*^-  ^^  ^  ""  °'^' 

entry  on  which  it  was  based  as  a  Judgment  interest  -  during  receivership. 

Ill  twn,  it  was  not  making,  as  is  contended.  2.  Interest  during  the  receivership  should 

a  collateral  attack  on  the  order  of  the  Land  Ije  allowed  on  a  ckira  for  supplies  sold  to 

Department,  but  was  merely  relying  on  the  a  railway   company   In   Virginia   on  thirty 

valid  entry,  and  asking  the  court  to  decline  days'   credit,   which,   under   the   local    law, 

to  give  effect  to  the  erroneous  canceUtion.  ''"     prfofity     over     bonded     indebtednea*. 

A    Tt.:.  .„— i,..i  ^   ».!,»   it   ..n..^  ,o..-  where,  before  the  credit  period  expired,  the 

4.  Ibis  conclusion  makes  it  unnecessary ii...__     n  _  5   •     v     '      i    _1 

,    .,     ,.              ,.              ,        ,   ,.        ,,'  railway   company,  alleged   to   be   insolvent, 

to   decide   the  question  aa   to   whether   the  „as,  on  its  own  application,  placed  in  the 

territorial   statute,   imposing   upon   the   lo-  hands  of  receivers  whose  appointment  waa 

cator   the   burden  of  proving   that   he   has  continued  under  a  bill  for  foreclosure  by  the 

performed   the  annual  assessment  work,   is  mortgage    trustee,    and    the    property    was 

void  as  being  in  [260]  conflict  with  the  Fed-  '"^'"1"""?.  ^^^  *?  **";  "1'"'^  ff^ 

,,,",.,     -^      .                  ,               ,  pony  upon  the  sncoess  of  a  plan  to  readjnat 

eral  statutes,  which  require  no  such  annual  tha    bonded    indebtedness,    inlereit    having 

proof,    raise    no    presumption    of   abandon-  been  paid  on  the  bonds  and  floating  indebt- 

ment,  and,  as  construed  in  Hammer  r.  Qar-  cdnesa    during    the    receivership,    and    the 

field  Min.   t   Mill.   Co.   130  U.   8.   291,  82  court  retaining  jurisdiction  for  the  purpoM 

L.  ed.   964,  S   Sup.  Ct.   Rep.  648.   16  Mor.  "',  P»f"?e    "(*"    9}"'"^    "^    creditor,    ,-. 

,.,      T,        ,».    /        11            J        _i  grieved  by  the  railway  company's  defaolt 

Uin.  Rep.  12S,  demand  clear  and  coutid-  T„  n.irino  ;t.  ohHinrinn. 
cing 


Kep.   IBO,  demand  clear  antt  connn.    j-q  paying  its  obligations, 
proof  that  work  has  not  been  done  be-    [For  other  caw*,  see  latMeat,  I.  4  U  Dlgwt 


fore  a  forfeiture  can  be  declared.     It  also  Bop.  Ct.  isoH.i 

makes  it  unnecessary  to  determine  whether  rjfg    233  1 

the  affidavit  of  work  being  offered  for  one 

purpose  by  McKnight  could  be  used  for  an-  Argued   March   fl,   1B14.     Decided   Aprfl   6, 

other  purpose  by  the  Brick  Company  as  sub-  1014. 

■tantive  evidence  in  the  case. 

Many  pages  of  the  briefs  are  devoted  to  /~VN  A  CERTIFICATE  from  the  United 

a  discussion  of  these  questions,  but  if  any  \J   Statea   Circuit    Court   of    Appeals    for 

of  them  were  decided  iii  favor  of  the  Brick  the  Fourth  Circuit,  presenting  the  question 

Company   it  could  not   increaae  its   righU.  as  to  the  right  to  recover  interest  on  a  clrim 

If  tlie  legal  propositions  involved  could  be  against    a     railway    company    during    the 

decided   in   favor  of  McKnight,   that  could  P"iod  of  a  receivership.     Answered  ia  the 

not  overcome  the  fact  that  the  issuance  of  afflnn'tive. 

the  final  receipt  to  the  Brick  Company  on  ..,,.. 

October  23,  1905,  was  an  adjudication  not  SUtemeut  by  Mr    Justice  I*m«r: 

only  that  the  Brick  company  wa.  entitled  Under  the  provisions  of   J   6  of  the  art 

to  ;  patent,  but  that  McKnight  then   had  °  ,*H«Vv^^"   '^5  fVj;'  ^^  ^fo,**.?- 

no  adverse  claim  to  the  land     Of  course  he  »."■  ^-  8- Jomp.  Sta  .  IMI.  P-  "»)■  "« 

.     ,             ■     »»        ,n„a   1.     1      .-       Circuit  court  of  appeals  of  the  fourth  cir- 

acquired  none  in  May,  1906,  bylocat.ng  on  ^^,^  ^„„^  ^    PP^   ^^^^   ^       ^^.^^   ^ 

property  that  had  previously  been  and  then  ,^j^^   ^   ^^(,^   instruction,   and   in  that 

was  s««regated  from  the  public  domain.  connection   made   the   foUowing   statement 

The  judgment  of  the  Supreme  Court  of  ^j  facta- 
the  Territory  of  New  Mexico  la  rever«>d,  -Upon  a  WU  filed  by  a  rUIway  company 
and  the  case  is  remanded  to  the  Supreme  ,lleging  ita  insolvency  and  consequent  In- 
Court  of  the  State  of  New  Mexico  for  fur-  ability  to  maintain  Itaelf  aa  a  going  con- 
ther  proceedings  not  Inoonslatent  with  this  e«m,  except  through  the  medium  of  a  re- 
opinion,  oetvership,  receivers  were  appointed.     Tbe 

Reversed.  bill  alleged  that  a  receivership  would  enable 
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the  propcrtj  of  tlic  nUliraf  eompan;  to  be  but  &■  %  statatory  lien.    Tbe  circuit  court 

preaerred  ciid  inaint«iiied  v)  •  whole,  [202]  retuaed  t«  alloir  intereat  for  the  period  of 

and  tbe  aunu  due  and  to  became  due  to  the  the  recelTerahip,  and   from  that   nili^  4a 

bondholderfl    and    creditora    to    lie    leeured  appeal  waa  takeo. 
■ad  oitimatctj  paid  In  fuIL 

'The    truatec    is   tbe   first   mortptge   u-  Question, 

•werad   the  bill,  admitting  ita  ■llegationa,  .     ,   .      ^ 

aadafterwarda  Sled  a  crMtTbil)  again  admit-  !■  inters  r^ov'^ble  on  nich  a  eUI» 

tiag  the  allegation,   of  the  bill    in_  regard  **"  "«  f""^  "'  *»>«  receiverabipT 
to  the  iaaoiren^  of  the  company. 


a  creditora'  suit.    The  trustee  sub- 


Mr.   George    Warne   Anderaon    i 


Mquentl;  filed  a  biU  in  the  same  court  to  '"*  """^  ""*'■  *'"'  "r.  Henry  K.  PoUard, 

foreclose  the  mortgage,  aeeking  a  aalo  of  the  "'^  "  *"■'*'  *"  Am.^ricaD  Iron  t  Steel  Hwi- 

eqnity  of  redemption,  and  the  two  auiU  were  "'"Ctunng  Company : 

eonaolidatad.    No  prior  encnmbrancera  were  The  debt  is  interest-bearing  because  "Uie 

made  parties  to  either  suit.     Prior  to  thi-  mppliei  were  sold  on  a  credit  of  thirty  daya, 

nceivership    the    claimant    furnished    sup-  ^  P*"^  cent  discount  allowed  for  paymeat  la 

plies  to  the   railway    company,    for  wbicli.  t*"   ^7*-"     This   was  an   eipreaa  term  of 

ahortly  after  the  receiver,  were  appointed,  '"^'^  """J   'nt«i-Mt  is  always  allowed  at 

a  Uen  was  duly  perfected  under  the  aUtuto  **>"  "pi™tion  of  an  express  or  of  an  im- 

of  Virginia  known  aa  the  labor  and  supply  pli«i  *=""  of  credit,  for  such  U  the  Impllod 

Uen  lUtuto,  Code  of  Va.  j  2486.     The  sup-  Mmtraet  of  the  parties. 

pliM  were  .old  on  a  credit  of  'thirty  day.,  Curtf.  v.  Innerarity.  6  How.  MB,  IM,  12 

1  per  cent  discount  allowed  for  payment  in  ^-  «>■  380.  383;  Spalding  ».  Mason,  161  V. 

ten  daya.'     Claimant  filed   ita  claim  before  S.  8T6,  38fl,  40  L.  ed.  738,  746,  18  Bop.  Ct 

the  special  master  in  the  receivership  pro-  R^-  6B2;   Alantic  Phosphate  Co.  t.  Graf- 

eaedings,  relying  upon  a  statutory  lien  un-  ■">.  "*  U.  S.  500,  29  L.  ed.  224,  6  Sap.  Ct. 

der  the  statute  above  mentioned.    Tbe  spec-  ^^-  BB7. 

tal  master  reported  against  the  allowance  The  oatore  of  the  promise  impliaa  the 

tt  InterMt  on  the  claim,  to  which  report  in  payment  of   intorert.     Moreorer,  the  filing 

that  particular  claimant  excepted.  of  •  Ken  Is  equivalent  to  an  account  itatad 

"Subsequently,  on  the  petition  of  the  rail-  (Bichmond  i  I.   Con.tr.  Co.  ».   Richmond, 

way  company,  a  decree  was  entered  approv-  N.  I.  ft  B.  R.  Co.  34  I..R.A.  62fi,  16  C.  C.  A. 

Ing  'a  plan  of  adjustment'  of  the  flnance*  B89,  31  U.  8.  App.  704,  6S  Fed.  116),  and 

of  the  company,  and  providing  for  turning  interest    is    allowed    on    a    stated    aec«nnt 

back  to  the  company  its  property,  and  tor  (Young  v.  Oodbe,  15  Wall.  662,  81  L.  ad. 

ending  the  receivership  at  a  certain  time.  260). 

From  time  to  time  during  the  receivership  Again,   the    iebi   waa   secured    by    a   Uen 

and  at  the  ratification  of  the  plan  of  adjust-  duly    perfected    under   the    atotuto   of    Vlr- 

ment.  and  as  a  part  thereof,  all  interest  due  ginia,    which    give,    priority    to    the    lienor 

at  the  time  of  the  appointment  of  the  re-  over  mortgages.     Since  the  debt  is  an   in- 

ceivers    and    accruing    during   the    receiver-  torest-bearing  debt,  it  follows  tfaat  the  ae- 

ship  on  all  the  funded  and  many  of  the  float-  eurity   and   priority  of  the  lien   attach   aa 

ing  obligation,  of  the  railway  company  were  well  to  the  interest  a.  to  the  principal, 

p^  in  fuU.    The  amount  so  paid  for  inter-  Central  T.  Co.  v.   Condon,  14  C.   C.   A. 

eat  aggr^ated  some  millions  of  dollars.  314,  31   U.  S.  App.  3S7,  67  Fed.  98 ;    Ridi- 

The   decree   approving   the    plan    of   ad-  mond  A  I.  Constr.  Co.  v.  Richmond,  N.  I. 

jnstment  provided  that  the  company  should  A  B.  R.  Co.  34  L.R.A.  626,  16  C.  C.  A.  tS8, 

pay  in  due  course  of  business  all  [263]  ita  31  U.  8.  App.  704,  68  Fed.  116;  JonrotnMn 

(Allgationa,  lUbiliUes,  and  indebtedness,  and  v.  Ewlng,  20   C.  C.   A.  41,   66  U.  8.   App. 

reserved  the  right,  fai  the  event  of  dafanlt  in  149,  86  Fed.  lOS. 

that  regard,  to  any  claimant  aggrieved  by  Tbe  steel  company    has  a   prior  lien   by 

■neh  default,  to  present  his  petition  to  the  statuto    which    relates    back    to    and    datea 

eourt  to  have  his  claim  enforced  'to  the  same  from  the  time  the  supplies  were  fnmiahed. 

extent  as  though  tbe  receivership  had  eon-  and  that  was  antorior  to  the  appatntuMiit 

tinned.'  of  receivers. 

"Aftor    the    receivership    bad    been    thus  First  Nat.  Bank  v.  William  R,  Trigg  Co. 

terminated,    claimant    filed    its    petition    in  io6  Va.  327,  66  8.  E.  168;  Mott  v.  Wbaler 

the  court,  praying  that  Ita  exception,  to  tbe  Min.  Co.   68   C.   C.   A.  335,    136   Fed,   697; 

•peelal  maater's  report  should  be  sustained,  Be  West  Norfolk  Lumber  Co.  112  Fed.  7W; 

and  for  the  enforcement  of   Its  claims,   in-  Newgass  v.  Atlantic  A  D.  R.  Co.  SB   Fed. 

eluding  interest  thereon  during  the  period  676;   Newgass  v.  Atlantic  A  D.  R.  Co.  72 

of  the  receivership,  and  seeking  to  enforce  Fed.  712;   Kahle  v.  Long  Reach  Oil  Co.  61 

it  not  upon  the  doctrine  of  an  sqnltabla  Uan,  W.  Va.   313,  41   S.   E.  233 ;    RichmoBd   t. 

H>  ^.,         tS*  D.  a. 
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Iroiu,  121  U.  S.  27,  30  L.  ed.  B&4,  7  Sup. 
Ct.  Rep.  788;  SevenUi  Nat  Bank  v.  Shenmu- 
doali  IroD  Co.  36  Fed.  436;  High,  ReceiTfln, 
4th  ed.  IS  138,  410;  Wisivall  v.  SAmimon, 
14  How.  S2,  14  L.  ed.  322. 

The  lien  is  atatutory  and  U  to  be  liberal- 
ly eonatrued.    The  Teceivers  took  cum  onere. 

Seventh  Nat.  Bank  v.  Shenandoah  Iron 
Co.  aC  fed.  436;  Uott  t.  Wiwler  Miii.  Co. 
SS  C.  C.  A.  336,  136  Fed.  700;  Davii  t. 
Alrord,  94  U.  S.  64S,  24  L.  ed.  285,  9  Mor. 
Min.  Bcp.  384;  National  Bank  v.  Mechanic*' 
NaL  Bank,  H  U.  8.  437,  441,  24  L.  ed. 
17S,  179;  Richmond  t.  Irons,  121  U.  B.  27, 
30  L.  ed.  604,  7  Sup.  Ct.  Rep.  78S;  Guardian 
Trust  4  D.  Co.  v.  Fisher,  200  U.  S.  G7,  60 
L.  ed.  807,  2S  Sup.  Ct.  Rep.  18S. 

The  ctmtraet  nas  for  the  payment  of 
money  with  an  express  term  of  credit,  and 
payment  of  interest  being  clearly  implied 
by  the  nature  «f  the  promise,  it  became  part 
of  tbe  debt,  and  is  leoorerable  not  as  dam- 
ages, but  of  right. 

Curtis  T.  Inneraritj,  <  Bow,  140,  164,  1} 
L.  ed.  380,  3S3;  Atantlc  Phoaphate  Co.  t. 
Orafflin,  114  U.  S.  600,  20  L.  ed.  224,  6 
Sup.  Ct.  Rep,  967 ;  Spalding  t.  Mascn,  101 
U.  8.  376,  306,  40  L.  ed.  738,  746,  16  Sup. 
Ct.  Rep.  692;  Hastings  r.  Westchester  F. 
Ins.  Co.  TS  N.  Y.  162;  Useeh  t.  Smith,  7 
Wend.  SIS;  Bedfleld  v.  Bartels,  13S  U.  S. 
094,  701,  703,  36  L.  ed.  810,  313,  314,  11 
Snp.  Ct.  Rep.  083;  Redfield  t.  YsUlyfera 
Iron  Co.  110  U.  8.  174,  28  L.  ed.   109,  3 


026,  16  C.  C.  A.  280,  31  U.  5.  App.  704,  6S 
Fed.  115;  Cecil  v.  Hieks,  29  Oratt,  4, 20  Am. 
Rep.  SBl;  Chapman  t.  Shepherd,  24  Qratt. 
384;  Roberta  t.  Cocke,  2S  Gratt.  217;  Kent 
V.  Kent,  28  Gratt.  846;  McVeigh  r.  How- 
ard, 87  Va.  006,  13  S.  E.  31;  Tidball  v. 
Shenanaoab  Nat.  Bank,  100  Ya.  741,  42  S. 
E.  867;  Re  West  Norfolk  Lumber  Co.  112 
Fed.  709;  Ohio  t.  Frank,  103  U.  S.  697,  20 
h.  ed.  631 ;  New  York.  L.  B.  4  W.  R.  Co. 
T.  Estill,  147  U.  S.  691,  37  L.  ed.  202,  13 
Sup.  Ct.  Rep.  444;  Young  *.  Godbe,  16 
Wall.  602,  21  L.  ed.  230;  Selleck  v.  Frencli, 
1  Am.  Lead.  Cai.  (Hare  4  W.J  6th  ed.  626, 
note;  Henderson  Cotton'  Mfg.  Co.  v.  Lowell 
Hach.  Shops,  80  Ey.  068,  7  S.  W.  142. 

The  local  law  allows  interest  as  of  right 
in  such  a  ease,  which  the  court  has  no 
eretioD  to  refuse,  and  the  question   of 
tercet  Is  always  one  of  local  law. 

4  Uinor,  Inst.  p.  909;  Cecil  t.  Hicks,  20 
Gratt.  4,  20  Am.  Rep.  391;  Shipman 
Bailey,  20  W.  Va.  140;  Pickens  t.  McCoy, 
24  W.  Va.  344;  Sioux  City,  O'N.  4  W.  R. 
Co.  *.  UauhatUn  Trust  Co.  172  U.  S. 
042,  43  L.  ed.  1180,  19  Sup.  Ct.  li^p.  8TS; 
Missouri,  K.  4  T.  B.  Co.  t.  McCann.  174  U. 
8.  680,  43  L.  ed.  1000,  10  Sup.  Ct.  Rep.  765; 


MasaachusetU  Ben.  Aaso.  v.  Miles,  137  U. 
6B9,  34  L.  ed.  834,  11  Sup.  Ct.  Rep.  234; 
lited  States  Mortg.  Co.  t.  Sperry,  138  U. 
313,  34  L.  ed.  009,  11  Sup.  Ct.  Rep.  321; 
io.v.  Frank,  103  V-  B.  007;  20  L.  ed.  631; 
Holden  t.  Freedman'a  Sav.  4  T.  Co.  100  U. 
.  72,  26  L.  ed.  667. 

A  receivership  doea  not  put  an  and  to 
lie  running  of  interest  in  a  proper  case, 
and  the  security  of  the  lien  attaches  as  wall 
to  the  interest  as  to  the  principal 

Richmond  4  I.  Constr.  Co.  v.  Richmond, 
N.  I.  4  B.  K.  Co.  34  L.R.A.  026,  13  a  C.  A. 
289,  31  U.  8.  App.  704,  68  Fed.  116;  South- 
ern R.  Co.  T.  Carnegie  Steel  Co.  170  U.  8. 
296,  290,  44  L.  ed.  474,  476,  20  Sup.  Ct 
Rep.  347,  22  C.  C.  A.  289,  42  U.  B.  App. 
146,  76  Fed.  402;  Central  Trust  Co.  t.  Con- 
don, 14  C.  C.  A.  314,  81  U.  S.  App.  88T, 

07  Fed.  08;  Jourolmon  v.  Ewing,  SO  C.  0.  A. 
41,  60  U.  8.  App.  140,  8B  Fed.  106;  Bint 
NaL  Bank  v.  Ewing,  iZ  C.  C.  A.  160,  103 
Fed.  100;  Southern  R.  Co.  v.  Amerieas 
Brake  Co.  22  C.  C.  A.  208,  42  U.  S.  App. 
162,  76  Fed.  602 ;  Soutliem  R.  Co.  Y.  Adams, 
22  C.  C,  A.  3D0,  42  U.  S.  App.  167,  TO  Fed. 
604;  Southern  R.  Co.  r.  Tillett,  22  0.  C.  A. 

42  U.  8.  App.  173,  70  Fed.  607;  Vir- 
ginia Pasa.  4  Power  Co.  y.  Lane  Bros.  Co. 

08  C.  C.  A.  206,  174  Fed.  SIS;  Wetiel  4 
T.  R.  Co.  V.  Tennis  Bros.  Co.  76  C.  C.  A. 
206,  146  Fed.  468,  7  Ann.  Cas.  426;  Grifflth 
V.  Btackwater  Boom  4  Lumber  Co.  46  W. 
Va.  56,  33  S.  E.  126,  66  W.  Va.  004,  0* 
l..RJi.  124,  46  8.  E.  442. 

Under  the  decree  aj^roving  tiie  adjust- 
ment plan,  the  sppelleea  must  be  held  as 
having  funds  in  hand  liable  to  appellant's 
debt,  and  this  entitle!  him  to  Interest  npon 
the  principle  of  Malconuon  t.  Wappoo 
Milk,  09  Fed.  033;  Williams  v.  American 
Bank,  4  Met.  317;  and  Thomas  t.  Western 
Car  Co.  140  U.  S.  06,  87  L.  ed.  003,  IS 
Sup.  Ct.  Rep.  824. 

Mr.  Ii.  Ii.  Lewis  argued  the  cause  and 
filed  a  brief  for  Seaboard  Air  Line  Rail- 

TnUrest  was  not  a  substantive  part  of 
appellant's  debt. 

The  ditBeulty  and  confusion  on  the  sub- 
ject of  intereat  has,  undoubtedly,  largdy 
arisen  from  the  failure  to  distinguish  be- 
tween those  cases  in  whleh  intereat  muat  be 
allowed  as  a  part  of  the  debt,  pursuant  to 
contract,  and  those  in  whiob,  bi  the  exsr> 
cise  of  a  judicial  discretion,  it  may  be  al- 
lowed as  damages.  The  distinction  boa  beoi 
recognised  by  this  court. 

United  SUtea  v.  North  Carolina,  130  D. 
S.  211,  34  L.  ed.  330,  10  Sup.  Ct.  Rep.  020. 

Whenever  intereat  ia  allowed,  except  in 
cases  where  there  has  besn  a  emtrsct  to 
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pa7  InUrest,  it  ii  illowed  for  delftf  or  de- 
fault of  the  debtor. 

United  States  v.  Bhermui,  08  U.  8.  606, 
£S  L.  ed.  235. 

The  fact  of  a  speciflo  credit  having  been 
given  if  not  a  eircumatance,  itanding  alone, 
from  which  a  contract  to  pa;  Intareat  la 
■it^llj  inferable. 

Gordon  V.  Swan,  2  Campb.  420,  IE  Eait, 
410,  11  Reviaed  Rep.  768  note. 

While  intereat,  when  there  it  an  agree- 
ment to  p«7  it,  il  recoverable  aa  matter  of 
law,  in  other  ouea,  i  e.,  where  it  is  given 
not  as  a  part  of  the  debt,  but  aa  damagca, 
ft  is  matter  of  diaeretion,  to  be  determined 
upon   the  particular  circnmitancea  of  the 

Erakine  v.  Tan  Aradale,  IS  WaU.  7S,  21 
L.  ed.  63;  RedOeld  v.  YaUlTfera  Iron  Co. 
110  U.  S.  1T4,  28  L.  ed.  100,  3  Snp.  Ct.  Rep. 
670;  United  SUtei  v.  Sanborn,  136  V.  B. 
271,  34  L.  ed.  112,  10  Snp.  Ct.  Rep.  812; 
Stewart  v.  Baroea,  153  U.  S.  460,  402,  38 
L.  ed.  781,  784,  14  Sup.  Ct.  Rep.  640-, 
Tonng  V.  Godbe,  16  WaH.  SB2,  21  L.  ed.  2S0; 
RedSeld  v.  Bartela,  130  U.  S.  604,  36  L.  ad. 
SIO,  11  Sup.  Ct  Rep.  683. 

Id  thoae  caaea  io  which  It  haa  been  aaid 
Qiat  intereat  is  not  given  aa  ^amsgea  at 
the  discretion  of  the  court  or  jnr;,  but 
M  a  part  of  the  debt,  etc.,  the  conrt  waa 
^leaking  of  obligation*  or  other  written 
invtmmente  for  the  payment  of  money  at 
a  given  daj,  the  point  decided  being  that  in 
■uch  caaea,  the  abaenoB  of  an  expreHs  con- 
tract, the  law  impliea  a  promiae  to  pay  in- 
tereat from  the  date  appointed  for  the  pay- 
ment of  the  principal. 

Chapman  v.  Shepherd,  24  Qratt.  377; 
Roberta  v.  Coclce,  28  Gratt.  207;  Murphy 
T.  Gaskina,  28  Gratt.  222;  Cecil  v.  Deyerle, 
28  Gratt.  775;  Kent  v.  Kent,  28  Gratt.  840; 
Cecil  V.  Hicka,  20  Gratt.  1,  26  Am.  Rep. 
301;  McVeigh  r.  Howard,  87  Ta.  600,  13 
8.  E.  31)  Tidbsll  v.  Shenandoah  Nat.  Bank, 
100  Ta.  741,  42  S.  E.  867 ;  Jonea  v.  Williame, 
2  Call  (Ta.)  102;  Hatcher  v.  LeWjs,  4  Rand. 
(Ta.)  162;  Buchanan  v.  Leeright,  1  Hen. 
t  M.  211. 

None  of  theae  caeea  go  beyond  the  rule 
recogniied  by  the  court  of  King's  Bench  in 
Farquhar  v.  Morria,  7  T.  R.  124  (decided 
In  1707),  which  waa  the  cose  of  a  bond, 
conditioned  for  the  payment  of  a  leuer 
■urn,  dated  on  a  day  certain,  without  nam- 
ing any  day  of  payment  or  eipreaily  re- 
■erving  interest.  It  waa  held  that  the  bond 
waa  payable  on  the  day  of  ita  date,  and  that 
it  Impliedly  carried  Interest  from  date. 
,  That  ease  haa  never  been  supposed  to  eon- 
Siet  with  Gordon  v.  Swan,  supra,  and  other 
Engllah  caaea  In  regard  to  book  debta. 

Can  any  reason  be  imagined  why  a  claim 
for  gooda  aold  should,  independently  of  atat- 


ute,  carry  intereat  as  matter  of  law  anj 
mora  than  a  judgment  (or  money,  a  jndg- 
mant  or  decree  for  mon^  being  a  debt  ol 

Sheltm  T.  Welsh,  7  Leigh,  176. 

In  Virginia,  Intereat  in  an  action  for 
goods  sold  and  delivered,  though  aold  ta  a 
specified  credit,  is  matter  of  discretion,  ex- 
cept where  there  is  a  controlling  agreement 
of  the  parties,  expreas  or  implied. 

Mickie  V.  Lawrence,  6  Rand.  (Ta.)  671; 
Cooke  T.  Wise,  3  Hen.  A  M.  403;  Newton  v. 
Wilson,  3  Ben.  A  M.  470;  Dow  v.  Adam% 
6  Munf.  21. 

A  foreclosing  junior  mortgagee,  seeking 
only  the  sale  of  the  equity  of  redemption, 
aa  In  the  present  caae,  haa  no  right,  nnder 
Ordinaiy  circumstances,  to  bring  In  a  prior 
mortgagee  or  other  prior  encumbrancer,  and 
if  brought  in,  such  prior  encumbrancer  may 
object  and  be  relieved  from  the  suit  with 
costs.  And,  SB  in  such  a  case  no  relief  as 
against  prior   encumbrancers   is  sought,   it 

ri  without  saying  that  their  rights  cannot 
Injuriously  affected  by  the  decree. 

Jerome  v.  McCarter,  04  U.  8.  734,  24  L. 
ed.  130;  Woodworth  v.  Blair,  112  U.  8.  S, 
28  L.  ed.  015,  fi  Sup.  Ct.  Rep.  0. 

From  the  action  of  the  court  refusing 
leave  to  a  prior  lienor  to  intervene  In  such 
a  suit  there  is  no  appeal;  and  as  the  order 
refusing  such  leave  is  not  final  in  ita  ehor- 
acter,  it  leaves  the  party  denied  the  privi- 
l^e  of  intervening  at  full  liberty  to  aa- 
sert  his  righta,  if  any,  in  any  appropriate 
form  of  proceeding. 

Ex  parte  Cutting,  04  U.  S.  14,  24  L.  ed. 
40;  Credits  Commutation  Co.  v.  United 
8Utes,  177  U.  S.  811,  44  L.  ed.  782,  20  Sup. 
Ct.  Rep.  636;  Re  Metropolitan  R.  Receiver- 
ship, 208  U.  S.  00,  106,  S2  L.  ed.  403,  411, 
28  Sup.  Ct.  Rep.  210. 

Mr.  Justice  Iiamar  delivered  the  opinion 
of  the  court  1 

The  statement  of  facta  made  by  the  cir- 
cuit court  of  appeals  of  tlie  fourth  circuit 
showB  that  Buppiies  were  sold  to  a  railway 
company  on  thirty  days'  credit.  Before  the 
credit  period  expired  the  road,  allied  to  be 
insolvent,  was,  on  ita  own  application, 
placed  in  the  hands  of  receivers,  their  ap- 
pointment being  sulisequently  continued  un- 
der a  bill  for  foreclosure  filed  by  mortgage 
trustees.  The  [264]  railway  company  suc- 
ceeded in  making  a  readjustment  of  its  bond- 
ed indebtedness  and  the  property  was  re- 
turned to  the  owners.  The  court,  however, 
retained  jurisdiction  for  the  purpose  of  pass- 
ing upon  the  claims  of  creditors  aggrieved 
by  the  company's  default  in  paying  ita  obli- 
gations. Among  those  ptea^ted  waa  the 
American  Iron  A  Steel  Manufacturing  Can- 
pony's  claim  for  supplies  secured  by  a  lia 
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which  by  atatute  took  priority  over  mort- 
gageo.  The  matter  was  Teferred  to  a  master 
on  pleading  not  before  ub.  He  made  a  report 
(Dot  in  the  record)  and  on  exeeptioni  there- 
to the  circuit  court  refuaed  to  allow  inter- 
est. From  that  statement,  in  connection 
with  the  brief*  and  arguments  of  botb  conn- 
■el,  we  infer  that  tlie  railway' wai  directed 
to  pay  the  principal  of  the  claim.  The  mm 
was  then  taken  to  the  circuit  court  of  ap- 
peals lor  the  fourth  circuit  which  certifies 
to  this  court  the  question,  "is  interest  re- 
coverable on  such  a  claim  for  the  period  of 
receivership  I" 

Both  parties  agree  that  the  matter  ia  con- 
trolled by  the  law  in  Virginia,  but  no  light 
ia  thrown  on  the  aubject  by  the  statute  of 
the  state,  which  merely  declares  that  legal 
interest  aliall  i.'ontinue  to  be  at  tlie  rate  of 
0  per  cent  Pollard'a  Code,  3  2B1T.  No  Vir- 
ginia case  directly  in  point  is  cited  in  either 
of  the  briefs,  and  there  is  a  complete  dis- 
agreement between  counsel  as  to  the  bear- 
ing of  the  stat«  decisJona  on  the  queation 
here  involved. 

On  the  part  of  tbe. railway  company  it  li 
contended  that  interest  could  not  have  been 
recovered  on  tbia  claim  even  in  an  action  at 
law.  On  the  authority  ot  Calton  v.  Bragg, 
IS  East,  223,  13  Itcviaed  Sep.  451,  14  Eng. 
Bui.  Caa.  541;  Newton  v.  Wilaon,  3  Hen. 
A.  M.  470;  Quincy,  M.  ft  P.  It.  Co.  v.  Hum- 
phreys, 146  U.  S.  SZ,  30  L.  ed.  632,  12  Sup. 
Ct  Rep.  7ST,  and  other  like  cases,  it  is  ar- 
gued that  the  right  to  interest  is  a  matter 
of  agreement,  and  can  be  recovered  as  a  part 
of  the  debt  only  where  it  has  been  reserved 
in  the  contract,  or  where  a  promise  is  im. 
plied  from  the  character  of  the  note  or  in- 
strument evidencing  the  debt.  The  railway 
therefore  [Z6S)  insista  that  as  the  inter- 
vener sold  the  auppliea,  without  taking  a 
note  and  without  aecuring  a  promise  to  pay 
interest,  there  was  no  right  to  recover  in- 
terest as  an  incident  of  the  debt,  although 
a  jury,  as  a  matter  of  discretion,  might 
have  allowed  It  by  way  of  damagea  tor  un- 
reasonable delay  in  making  payment. 

On  tlie  other  hand,  counsel  for  the  Iron 
A  Steel  Company  contend  that  as  theae  sup- 
plies were  sold  on  a  credit  of  thirty  days, 
a  promise  was  implied  to  pay  interest  after 
that  date  aa  an  incident  of  the  debt  itself. 
From  Chapman  v.  Shepherd,  24  Gratt.  363; 
Craufurd  v.  Smith,  93  Va.  023  12),  23  S.  E. 
i35,  2a  S.  E.  667;  Tidball  v.  Shenandoah 
Kat.  Bank,  100  Va.  741,  42  S.  E.  867;  But- 
ter BnM.~HuS  Co.  T.  Virginian  B.  Co.  113 
Va.  28  (7),  73  S,  E.  441;  Boberts  v.  Cocke, 
SS  Qratt.  207,  and  Cooper  y.  Coates,  21  WaU. 
Ill,  22  L.  ed.  4SZ,  we  reach  the  conclusion 
Uwt  whatever  may  have  been  the  English 
WDd  early  American  rule,  the  tendency  in 
VlrginU,  aa  alMwhere  in  this  eountxy,  la 
»a  li.  ed. 


to  allow  interest  on  contracts  to  pay  monqy 
from  the  date  that  the  debt  beeomaa  dOK 
2  Uinor'a  Inst.  3S1.  Tha  aale  hare  of  ftip- 
plies  on  thirty  day*"  credit  was  not,  aa 
argued,  a  mere  agreement  for  the  benefit  ol 
the  buyer  that  It  ahonld  not  be  kued  before 
the  expiration  of  that  time,  bat  waa  the 
fixing  of  a  definite  date  for  payment  of  the 
purchase  money,  Tbe  acoeptance  of  the  aap- 
pliea,  sold  on  those  tenua,  waa  equivalent  to 
a  promiee  to  pay  the  money  on  that  d*J. 
Atlantic  Phoaphate  Co.  v.  OralBln,  114  U.  B. 
fiOO,  20  L.  ed.  224,  II  Sup.  Gt.  Rep.  SOT.  As 
payment  waa  not  then  made,  tiie  mllway 
company  waa  in  default,  and  interest  begsa 
to  accrue  a*  an  incident  of  tbe  debt,  rscovar- 
abla  as  such,  and  not  merely  as  damagea  to 
be  allowed  in  the  discretion  of  court  or  jury. 
This  appears  to  have  been  the  view  of  the 
circuit  court  of  appeals,  since  tha  lnt«reat- 
bearing  quality  of  the  6At  seems  to  be 
assumed  in  the  queation — "1m  interest  i»- 
coverable  on  such  «  elaini  for  the  period  ol 
receivership  T* 

In  the  discussion  as  to  the  answer  which 
should  be  [see]  gtTen  that  questLoa,  the 
railway  company  insists  that,  whether  treat- 
ed as  part  of  the  debt  or  allowed  aa  damages, 
interest  can  only  be  charged  against  tha  rail- 
way because  of  delay  duo  to  ita  own  fault, 
while  here  tlie  failure  to  pay  was  due  to  the 
act  of  tbe  law  in  taking  ita  property  into 
custody  and  operating  the  same  by  reeelvart 
in  order  to  prevent  the  disruption  of  a  great 
public  utility.  And  it  is  true,  aa  held  in 
Tredegar  Co.  v.  Seaboard  Air  Une  R.  Co. 
106  C,  C.  A.  601,  183  Fed.  2M,  that  «s  « 
general  rule,  after  property  of  an  Ineohent 
la  in  ottslodia  hgtt  interest  thereafter  ne- 
cruing  is  not  allowed  on  debts  payable  out 
of  the  fund  realised  by  a  sale  of  the  prop- 
erty. But  that  ia  not  becauae  tha  claiina 
had  lost  their  interest-besring  quality  dar- 
ing that  period,  but  is  a  necessary  and  en- 
forced rule  of  distribution,  due  to  tbe  fact 
that  in  case  of  reeelTerships  the  assets  ara 
generally  insufficient  to  pay  dabta  In  fnIL 
It  all  claims  were  of  equal  dignity  and  all 
bore  the  same  rate  of  interest,  from  the  dat# 
of  the  receivership  to  the  date  of  final  dia- 
tribution,  it  would  be  immaterial  whether 
the  dividend  waa  calculated  on  the  basis  of 
the  principal  alone  or  .of  principal  and  In- 
terest combined.  But  soma  of  tbe  debta 
might  carry  a  high  rate  and  aome  a  low 
rate,  and  hence  inaqaality  would  result  fai 
tbe  payment  of  Interest  which  accrued  dnr* 
Ing  the  delay  incident  to  collecting  and  dia- 
trlbuting  the  fnnda.  As  this  delay  was  the 
act  of  the  law,  no  one  should  thereby  gain' 
•n  advantage  or  Buffer  a  loss.  For  that  and 
like  reasons,  in  case  funds  sre  not  sutllcient 
to  pay  claims  of  aqfaal  dignity,  the  distribu- 
tion is  made  only  on  tbe  ba^  of  the  pAn- 

„,n.«.,G008lt     •" 
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dpftl  of  the  debt.  But  that  rule  did  not  C<niip«nj  ahould  be  remitted  to  ita  aeUoK  at 
prevent  the  ronning  of  Intereit  dnring  the  law  ftgainst  the  company  which  is  now  la  pot- 
receiverflfaip ;  and  if,  ae  a  result  of  good  for-  ieagion  of  tlie  property.  But  this  eaeBia  to 
tune  or  good  management,  the  estate  proved  inToWe  mattera  not  within  tlie  quertion  Mr> 
■nfflcient  to  discharge  the  claims  in  lull,  tiSed  by  the  circuit  court  of  appeals.  Th« 
interest  as  well  as  principal  should  be  paid,  property  was  returned  to  the  railway  oob> 
Even  In  bankruptcy,  and  in  the  face  of  tlie  pany  on  condition  that  any  creditor  ag- 
argument  that  the  debtor's  liability  on  the  grieved  by  the  failure  to  pay  bJ3  claim  might 
debt  and  its  incidents  terminated  at  tlie  date  present  his  petition  to  the  court  and  have  it 
of  adjudication,  and  aa  a  Bxed  liability  enforced  "to  the  same  extent  as  though  the 
[SOT]  was  transferred  to  the  fund,  it  has  receivership  had  continued."  Aa  a  fact 
been  held,  in  the  rare  instances  where  the  as-  interest  was  paid  on  tlie  floating  indebted- 
sets  ultimately  proved  sufBcient  for  the  pur-  nesa,  out  of  earnings  made  by  the  receivers 
pose,  that  creditors  were  entitled  to  interest  appointed  first  under  a  bill  which  asked 
aeeming  after  adjudication,  2  BL  Com.  that  the  property  be  taken  in  charge  by  the 
488;  Cf.  Johnson  t.  Norris,  —  L.R.A.(N.B.)  court  so  that  ultimately  all  creditors  would 
— ,  111  C.  C.  A.  2D1,  100  Fed.  460  (5).  be  paid  in  full.  We  must  assume  that  the 
The  principle  is  not  limited  to  cases  of  court  had  tlie  right  to  make  these  payments, 
technical  bankruptcy,  where  the  assets  ul-  and  if  so  it  had  a  like  right  in  the  case  of 
Umately  prove  sufllcient  to  pay  all  debts  in  the  claim  for  railway  supplies.  No  question 
foil,  but  principal  as  well  as  interest,  accru-  is  raised  as  to  the  power  of  the  court  to  rc- 
ing  during  a  receiversliip,  is  paid  on  debts  quire  payment  of  the  principal  of  appel- 
of  the  highest  dignity,  even  though  what  re-  lunt's  debt,  and  if  the  court  could  require 
mains  is  not  suflicii-nt  to  pay  claims  of  a  a  payment  of  the  principal,  it  could  aleo  en- 
lower  rank  In  full.  Central  Trust  Co.  t.  force  llie  payment  of  the  interest,  which  was 
Condon,  14  C.  0.  A.  314,  31  V.  B.  App.  387,  but  an  incident  of  that  debt.  If  the  prop- 
er Fed.  S4;  Richmond  ft  I.  Constr.  Co.  v.  erty  had  remained  in  the  hands  of  the  re- 
Richmond,  N.  I.  4  B.  R.  Co.  34  L.R.A.  626,  ceiver,  the  lienor  might  have  been  permitted 
16  C.  C.  A.  28&,  31  U.  8.  App.  704,  68  Fed.  to  inUrvcne  and  Bliare  in  tlie  fund  realiied 
116;  First  Nat.  Bank  v.  Ewing,  43  C.  C.  A.  by  the  sale  of  property  in  the  bands  of  re- 
160,  103  Fed.  190.  ceivers  appointed,  first,  on  the  applicatitm 
The  railway  company  relies  on  the  state'  of  the  railway,  in  the  interest  of  all  cred- 
ment  In  Thomas  y.  Western  Car  Co.  149  U.  itors,  and  continued  by  an  order  entered  In 
a  BS,  116,  37  L.  ed.  663,  070,  13  Sup.  Ct.  the  bill  to  foreclose  the  mortgage. 
Rep.  824,  that  "aa  a  general  rule  after  prop-  It  is,  however,  not  necessary  to  discuss 
arty  of  an  insolvent  passes  into  tlie  bands  of  that  matter  further  than  to  say  that  on  the 
a  receiver,  interest  is  not  allowed  on  claims  facta  stated,  interest  was  recoverable  on  the 
against  the  fund."  The  court  there  refused  American  Iron  &  Steel  Company's  claim  for 
to  allow  interest  on  car  rentals,  accruing  tlie  period  of  receivership.  The  question  cer- 
during  the  receivership,  under  an  old  eon-  tilled  by  the  Circuit  Court  of  Appeals  is 
tract,  because  the  funds  were  not  suffleient  answered  in  the  afBrmative. 
to  pay  the  bonds,  saying  (117)'.     "We  see 

no  reason  in  departing  from  that  [general]  

rule  In  a  case  like  the  present  where  the 

elaim  [for  car  renUls]  would  be  paid  out  of  [<69]  WIRT  FRANKLIN,  PUT.  in  Err, 

the  moneys  that  fall  far  short  of  psying  the  v. 

.mortgage   debt."     But   here,    interest   was  C.  8.  LYNCH  and  O.  A.  Simmons, 
paid  on  mortgage  bonds  and  should  therefore 

have  been  paid  on  a  claim  which  by  statute  (See  S.  C.  Reporter's  ed.  26&-27S.) 
was  given  priority  over  the  bonds.    Ihis  was 

specially   true  where   the   property    was   in  Indiana  —  rcstrlctlona  on  alleiMtlon  — 

Um  hands  of  a  receiver  on  the  application  of  a*lo  before  Bllotment, 

the  debtor   and    of   the   mortKUie   trustees.  ^-  The   removal  by  the   act  of   April  81, 

For.  manifestly,  the  law  do^  not  contem'  IBO*!^?  .^*''*'  '*  \,.^'^\''*'^F-  ^fS*,''  ?' 

„i.t.  it..t  -in,..  *»..  j.i.t».  „,  n,.  t.».i~.  ■"  restrictions  upon  the  alienation  of  lands 

plate  that  either  the  debtor  or  the  trustees  ^,  .n  .n^ttwa  ofthe  Five  Civiliwd  Tribes 

ean,  by  securing  the  appointment  of  receiver.  „,    i„di^„„    „ho   are   not   of    Indian    blood, 

■top  the  running  of  interest  on  claims  of  the  m   aot  empower   a   white   member   of  the 

highest  dignity.  Choctaw  Trib«  to  sell  before  allotment. 

In  tha  brief  for  the  railway  company  at-  (For  other  cases,  bm  Indians.   VIIL,  la  Dt- 

tention  U  called  to  the  fact  that  the  road  ,  »^  ^'"'-  ^  *•**■'    ._^  „..            ,._ 

^ir-'-r^r  "lifS"^  zT  ■  oX'iTi'^'.xrnt"" — ^ 

eredltors-  suit,  but  m  a  proceeding  to  fore-  g.  The   after-acquired   title   of   a    i^te 

eloae  the  equity  of  redemption.    In  view  of  member  of  the  Choctaw.  Nation  cannot  1>- 

that  fact  it  is  argued  that  the  Iron  &  Steel  ure  to  the  hcneBt  of  her  grantaa  in  a  dead 
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wUeli,  under  the  act  ol  July  1,  1002  (32 
Stet.  *t  L.  «4I,  chap.  ISeS),  {§  IS,  16, 
waa  void  when  made  because  executed  be- 
fore allotment,  natwithBtanding  the  pro- 
vtaion  of  Matufield'a  Ark.  Dig.  S  642,  that 
"if  a  peraon  without  title  ahall  convey 
ml  eatate  and  aubsequently  acquire  title, 
tbe  legal  or  equitable  eatate  atterwardi  ac- 
quired shall  immediateif  paaa  to  the  grantee 
aa  If  the  eatate  had  been  in  the  grantor  at 
the  time  of  the  conveyance,"  lince  thia  atat- 
ute  was  extended  to  the  Indian  territory  by 
the  act  of  February  19,  11103  [32  Stat,  at 
L.  841,  chap.  707),  only  so  far  as  "not  ' 
coniiBtent  nith  any  law  of  Congreat." 
[FoT  other  caw*,  we  Indlani,  VIII.,  In 
a»K   Sup.  Ct.  1008.1 

[No.    663.] 

SnbmltUd    February    2S,    1014.      Deeided 
April  e,  1S14. 

JN  ERROB  to  the  Supreme  Court  of  the 
State  ot  Oklalioma  to  review  a  dec 
which  reversed  a  decree  of  the  District 
Court  of  McClain  County,  in  that  state, 
in  favor  of  plaintiff  in  a  suit  to  remove  a 
cloud  on  title.    AOirmed. 

See  same  case  below,  37  Okla.  60,  130 
Pac.  690. 

The  tacts  are  stated  in  the  opinion. 

Mr.  H.  A.  Led  better  submitted  th« 
cause  for  plaintiff  in  error: 

An  intermarried  citizen  ot  the  Choctaw 
or  Chickasaw  nation,  after  the  act  of  Con< 
gress  of  April  21,  1904,  although  he  had  no 
vested  right  in  the  nation  that  would  pre- 
vent Congress  from  legislating  with  refer- 
ence to  such  citizens  as  it  saw  fit,  still  had 
a  vested  equitable  right  to  his  Just  and 
equal  share  against  strangers  and  fellow 
members  of  bla  tribe.  Such  a  right  of  such 
a  eitiieu  was  one  In  expectancy  or  equity 
that  he  may  assign,  and  nnloa  Congress 
legislates  this  expectancy  or  equity  away 
before  selection  is  made,  we  can  see  no  good 
and  valid  reason  why  the  after -acquired 
legal  title  wouU  not  inure  to  the  benefit 
of  the  assignee  or  grantee. 

32  Cyc.  1066;  4  Cyc.  12;  McDonald  v. 
McDonald,  68  N.  C.  (6  Jones,  Eq.)  211, 
T6  Am.  Dec,  434;  Doe  ex  dem.  Mann  v. 
Wilson,  23  How.  457,  16  L.  ed.  584;  Crews 
T.  Burcham,  1  Black,  362,  17  L.  ed.  01; 
JFonea  v.  Meehan,  176  U.  S.  1,  44  L.  ed.  49, 
20  Bnp.  Ct.  Bep.  1 ;  Webster  v.  Luther,  163 
U.  S.  331,  330,  41  L.  ed.  179,  181,  16  Sup. 
Ct  Rep.  063;  Barnes  v.  Poirier,  12  C.  C.  A. 
»,  Z7  U.  S.  App.  SOO,  64  Fed.  14)  Belev  t. 
Naphtaly,  10  C.  C.  A.  362,  44  U.  S.  App. 
2S2,  TS  Fed.  120:  McKennon  v.  Winn,  1 
Okla.  327,  22  L.R.A.  601,  33  Pac.  682;  Lamb 
V.  Davenport,  IS  Wall.  307,  21  L.  ed.  T69; 
Huaaey  v.  Smith,  00  U.  S.  20,  26  L.  ed.  314; 
ShntthU  V.  McDougal,  06  C.  C.  A.  616,  170 
••  L.  ad. 


Where  Congreaa  legislates  for  the  Indians 
In  general,  without  mentioning  the  Five 
Civilized  Tribes,  they  are  excepted  from  Ita 
operation. 

United  States  v.  Joseph,  M  U.  S.  614,  24 
L.  ed.  20S. 

Reading  the  act  of  Congress  ot  April  81, 
1904,  with  SI  16  ud  16  of  the  supple- 
mental treaty  of  1902,  and  |  10  of  the  act 
□r  1906,  necessitates  the  conclusion  that  tb» 
restrictions  against  the  right  of  alienation 
had  been  removed. 

Mullen  V.  United  SUtea,  224  U.  8.  448, 
66  L.  ed.  834,  32  Sup.  Ct.  Rep.  404;  Crawa 
V.  Buicham,  1  Black,  362,  17  L.  ed.  01; 
Doe  ex  dem.  Mann  v.  Wilson,  21  How.  467, 
16  L.  ed.  684;  Jonea  v.  Meehan,  17E  U.  S. 
I,  44  L.  ed.  49,  20  Sup.  Ct.  Rep.  1;  Ruther- 
ford V.  Greene,  2  Wheat.  107,  4  L.  ed.  21Si 
Wray  v.  Doe,  10  Smedes  A  M.  462;  Land  v. 
Keim,  62  Miss.  341;  Francis  v.  Francia, 
203  U.  S.  233.  61  L.  ed.  165,  27  Sup.  Ct. 
Rep.  129;  McAITee  v.  Lynch,  26  Miss.  267; 
Bonifer  v.  Smith,  02  C.  C.  A.  604,  166  Fed. 
846;  Beam  v.  United  States,  80  C.  C.  A. 
240,  162  Fed.  260;  Johnson  v.  Collins,  12 
AU.  322;  Atwood  v.  Beck,  21  Ala.  690. 

Mr.  S.  T.  BledMM  submitted  the  eanae 
tor  defendants  in  error: 

An  Indian  tribe  or  a  member  thereof  U 
incapable  of  making  a  valid  conveyance  of 
tribal  I  and  a 

Johnson  v.  Mintosh,  8  Wheat.  643,  S  L. 
ed.  681. 

Conveyances  by  Indiana,  members  of  the 
five  Civilized  Tribes,  of  their  interest  tn 
unallotted  tribal  land,  are  void  and  in- 
capable of  passing  any  interest. 

Case  v.  Hall,  2  Ind.  Terr.  8,  46  8.  W. 
ISO;  Rogers  v.  Hill,  3  Ind.  Terr.  662,  64  8. 
W.  636;  Turner  v.  Oillfland,  4  Ind.  Terr 
606,  76  8.  W.  263 ;  Denton  v.  Capital  Town 
SiU  Co.  6  Ind.  Terr.  306,  82  S.  W.  862; 
Harris  v.  Hardridge,  7  Ind.  Terr.  632,  104 
S.  W.  826;  Kelly  v.  Harper,  7  Ind.  Tert. 
641,  104  8.  W.  829;  Sayer  v.  Brown,  T  Ind. 
Terr.  676,  104  8.  W.  877;  Hayea  v.-Barrin- 
ger,  7  Ind.  Terr.  697,  10*  S.  W.  037,  08 
C.  C.  A.  507,  168  Fed.  221 ;  McKee  v.  Henry, 
110  C.  C.  A.  412,  201  Fed.  76;  Stephens  ». 
Cherokee  Nation,  174  U.  B.  44B,  43  L.  ed. 
1041,  10  Sup.  Ct.  Bep.  722;  Oritts  t.  Fisher, 
U.  8.  640,  66  L.  ed.  028,  32  Bnp.  Ct. 
Bep.  860;  Huskrat  v.  United  BUtes,  210  XL 
~  346,  66  L.  ed.  246,  31  Sup.  Ct.  Bep. 
;  Woodbury  v.  United  Statea,  05  C.  C. 
A.  498,  170  Fed.  302;  Llgon  v.  Johnston, 
00  C.  C.  A.  486,  164  Fed.  670;  Fleming  t. 
McCurUin,  215  U.  8.  66,  67,  64  L.  ed.  88, 
DO,  30  Sup.  Ct.  Rep.  16;  Bledsoe  v.  Wort- 
I,  36  Okla.  281,  129  Pac  841. 
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The  Met  of  April  21,  IBM,  is  not  applica- 
ble to  tribal  lands. 

Gokt  T.  United  SUtca,  224  U.  S.  4S8-468, 
K  L.  ed.  Ml-&4e,  32  Sup.  Ct  Hep.  Ml; 
Deming  Inveat.  Co.  t.  United  SUtei,  224 
U.  6.  471,  Sa  L.  ed.  84T,  32  Sup.  a.  Rep. 
5A9i  Mullen  t.  United  Statei,  224  U.  S. 
44B,  66  L.  ed.  834,  32  Sup.  Ct.  Rep.  494i 
Heckman  t.  United  SUtea,  224  U.  8.  413, 
Se  L.  ed.  S20,  32  Sup.  Ct.  Rep.  424. 

It  the  eonvejanee  from  Emmer  Sianey, 
under  which  the  plaintiff  claima,  is  void 
because  made  before  the  lands  were  alien- 
able, or  before  the  reatrictiona  upon  the 
right  to  alienate  aueb  land  bad  be^n  re- 
moved, the  judgment  of  the  supreme  court 
of   the    Btat«   of   Oklahoma    ihouli  bt   af- 

Marchle  Tiger  t.  Weetem  InTeet.  Co.  221 
U.  S.  286,  SS  L.  ed.  738,  31  Sup.  Ct.  Rep. 
078;  Heclcman  t.  United  States,  224  U.  S. 
413,  S6  L.  ed.  820,  32  Sup.  Ct.  Rep.  424; 
Mullen  T.  United  Statea,  224  V.  B.  443,  S6  L. 
•d.  834,  32  Sup.  Ct.  Rep.  404;  Ooat  v.  Unit- 
ad  States,  224  U.  8.  4G8,  S8  L.  ed.  841,  32 
Sup.  Ct.  Rep.  S4I;  Deming  Invest.  Co.  t. 
UniUd  States,  224  U.  B.  471,  66  L.  ed.  847, 
82  Sup.  Ct.  Rep.  M9;  Simmons  t.  Whitting- 
ton,  27  Okla.  366,  112  Pac.  1018;  Hooks  v. 
Kennard,  28  OkU.  457,  114  Pac.  744;  How- 
ard V.  Farrar,  28  Okla.  490,  114  Pac.  695; 
Smith  V.  Martin,  28  Okla.  33S,  IIS  Pac. 
866;  Rledaoe  v.  Wortman,  35  Okla.  261, 
129  Pac.  841. 

Nor  can  aucb  a  conveTance  be  made  ef- 
fective on  the  doctrine  of  relation. 

Starr  t.  Long  Jim,  227  U.  S.  613,  S7  L. 
•d.  070,  33  Sup.  Ct.  Rep.  3S8;  Monaon  t. 
Sim<msan,  231  U.  S.  341,  ante,  260,  S4  Sup. 
Ct  Bep.  71 J  Bledsoe  v.  Wortman,  3G  Okla, 
261,  129  Pac  841. 

Conveyances  made  in  violation  of  iegia- 
latioD  impoaing  reatrictiona  upon  aliena- 
tion are  void;  the  purpose  of  such  legis- 
lation ia  not  only  to  prevent  alienation  dur- 
ing the  restricted  period,  but  to  prevent  the 
aeumbrance  of  the  restricted  land  by  deed 
or  contract  during  the  period  whi;n  aliena- 
tion is  jirohibitcd  from  being  effective  after 
the  expiration  or  removal  of  restrictions. 
Marchie  Tiger  v.  Weatern  Invest.  Co.  £21 
U.  S.  286,  56  L.  ed.  738,  31  Sup.  Ct.  Rep. 
S78;  Heckman  v.  United  BUtes,  224  U.  8. 
413.  66  L.  ed.  820,  32  Snp.  Ct.  Rep.  424; 
Qoodnun  t.  Buffalo,  SO  C.  C.  A.  B26,  162 
Fed.  817;  Hajea  v.  Barringer.  03  C.  C.  A. 
S07,  108  Fed.  SSI;  Lewia  v.  Clements,  21 
OkU.  107,  66  Pac.-  760;  Howard  v.  Farrar, 
28  Okla.  490,  114  Pac.  OOB;  Simmona  t 
Whlttlngton,  27  Okla.  356,  112  Pac.  lOlBj 
Harper  v.  Kellj,  29  Okla.  SOO,  120  Pac.  203; 
Turner  ▼.  QillUand,  4  Ind.  Terr.  608,  76 
8.  W.  263;  Denton  r.  Capital  Town  Site  Co, 
S  Ind.  Terr.  SIM,  Si  S.   W.  852;   Sayer  t. 


Brown,  7  Ind.  Terr,  675,  104  S,  W.  877; 
Harris  V.  Hardridge,  7  Ind.  Terr.  532,  104 
S.  W.  826. 

Mr.  Justice  Lamar  delivered  the  opinioa 
of  the  court: 

Emmer  Bianey,  a  white  woman  and  widow 
a  ChocUw  Indian,  applied  in  1808  to  be 
admitted  as  a  memtier  of  the  tribe  by  inter- 
marriage. Her  application  not  having  beaa 
granted,  ahe  employed  Franklin  t  Apple, 
attorneys  at  law,  to  secure  her  enrolment. 
Ah  compensation  for  their  services  ahe^  on 
October  16,  1006,  by  warranty  deed,  con- 
veyed to  tlwm  her  "entire  interest  in  any 
and  all  lands,  exclusive  of  homestead, 
which'  might  finally  be  allotted  to  her  by 
the  Commiaaionera  of  the  Five  CiTiliied 
Tribes."  Tbia  deed  was  duly  recorded,  to- 
gether with  an  inatriiment  by  which  she 
agreed  to  make  conveyance  when  the  land 
was  actually  allotted.  Thereafter,  on  No- 
iber  28,  1006,  Emmer  Sisney  waa  an- 
rolled  as  an  intermarried  citizen  of  the 
Choctaw  Nation.     She  promptly   made  her 

ilection,  and  on  December  ]2,  1006,  re- 
ceived a  patent  to  land,  all  of  wbich,  ex- 
cept the  homestead,  she,  on  December  14, 
1906,  sold  for  value  to  Lynch  &  Simmona. 
Thereupon  Franklin,  who  had  acquired  Ap- 
ple's interest  under  the  deed  of  1905,  brought 
this  suit  to  have  the  deed  to  Lynch  ft  Sim- 
mons canceled  as  a  cloud  on  bis  title.  The 
district  court  of  Oklahoma  entered  a  de- 
cree in  hia  favor.  That  judgment  waa  T<- 
veraed  by  the  supreme  court,  and  the  caaa 
is  here  on  a  writ  of  error  to  review  that 

Both  parties  claim  title  to  land  allotted 
in  December,  1!106,  to  a  white  member  of 
the  ChocUw  Tribe.  The  plaintiff  baa  the 
older  warranty  deed,  but  the  defendants  con- 
tend that  as  it  vas  signed  before  allotment, 
the  deed  was  void  by  virtue  of  the  provi- 
aiona  in  the  Supplemental  Agreement  of 
July  1,  1002  (32  Stat,  at  L.  841,  |g  16  and 
16.  chap.  1362),  [271]  that 
"lands  allotted  to  members  and  freednen 
[of  the  Choctaw  and  Chickasaw  Tribes] 
shall  not  be  alTected  ...  by  any  deed, 
debt,  or  obligation  of  any  character  con- 
tracted prior  to  the  time  at  which  said  land 
may  be  alienated  under  this  act,  nor  shall 
said  lands  be  sold  except  .  .  .  (|  10) 
after  issuance  of  patent." 

To  this  the  plaintiff  replies  that,  as  Em- 
mer Sisney  waa  a  tvhite  woman,  this  pro- 
hibition against  sale  by  her  bed  been  re- 
peated by  the  act  of  April  21,  1001  (33 
SUt.  at  L.  204,  chap.  1402],  which  providea 
that 

"all  the  restrictions  upon  the  alienation  of 
lands  of  all  allotteea  of  .  .  .  the  Fl*a 
CivUtaed  Tribes  of  Indiana,  who  are  not  of 
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Indikn  blood,  <  ■  ,  an  .  >  .  hereby 
removed." 

Thmt  aUtuta  did  not  ButhoriM  white 
wtemberi  of  the  tribe  to  lell  future  required 
property,  but  did  permit  noD-Indian  af- 
la«Mf  to  sell  what  .had  been  actually  at- 
•igaed  to  them  in  aeveralty.  Cf.  3i  Stat. 
At  L.  S  19,  p.  144,  chap.  18TS.  The  diatinc- 
tion  between  k  member  and  an  allottee  ia 
not  verbal,  but  waa  made  in  recognition  of 
a  deflnite  policy  in  reference  to  theae  landi. 
The  Reviled  SUtutet  (i  E11B)  declare  that 
no  conveyance  from  an  Indian  tribe  ibull 
be  of  any  validly  in  law  or  in  equity  un- 
l«w  authorized  by  treaty.  Aa  the  tribe 
could  not  aell,  neither  could  the  individual 
member!,  for  they  had  neither  an  undivided 
tnterest  in  the  tribal  land  nor  vendible  in- 
tereit  in  any  particular  tract.  Oritts  v. 
Fiaber,  224  U.  S.  641,  66  L.  ed.  031,  32  Sup. 
Ct.  Rep.  630.  But  in  puraunnce  of  the  legii- 
lation  following  the  Report  of  the  Dawea 
Commisaion  (Choate  v.  Trapp,  224  U.  S. 
Gfl5,  66  L.  ed.  B41,  32  Sup.  Ct.  Rep.  665), 
provision  was  made  tor  dividing  and  dis- 
tributing tlie  tribal  land  in  aeveralty  among 
the  members  of  the  tribe.  But,  recognizing 
the  probability  of  improvident  and  hasty 
Haleg  being  made,  Congreag  provided  that 
the  land  could  not  be  sold  until  after  the 
patent  had  actually  iBBued,  and  even  then 
only  one  quarter  could  he  sold  in  one  year, 
three  quartera  in  three  yeara,  and  tha  bal- 
ance in  five  yeara.  The  act  of  1904,  relied 
on  by  plaintiff,  removed  aome  of  the  raatrie- 
tiona,  [27Z]  and  permitted  tboae  memben 
of  tile  tribe  who  were  not  of  Indian  blood  to 
sell  land  after  it  had  been  actually  allotted 
in  aeveralty.  But  it  did  not  permit  even  a 
non-Indian  tb  sell  a  mere  float  or  expect- 
ancy, aince  he  would  not  likely  receive  the 
full  value  of  what  thereafter  might  be  pat- 
ented to  bim. 

The  plaintiff  further  contcnda  that  even 
if  the  deed  wei  inoperative  wlien  made,  yet, 
•a  Emmer  Bianey  waa  a  white  woman,  ahe 
had  the  capacity  of  a  white  peraon  of  full 
age  to  convey  an  expectancy,  ao  that  when 
she  acquired  title  in  1000  it  inured  to  the 
benefit  of  Franklin  and  Apple,  aa  the  gran- 
t«ea  under  tha  deed  of  190G.  But  the 
trouble  with  thia  contention  ii  that  Emmer 
Sianey  cannot  b«  treated  aa  a  white  woman 
for  the  pnrpoae  of  conveying  an  expectancy, 
•ad  on  Indian  for  the  pnrpoae  of  aecuring 
an  allotment.  When  she  applied  to  be  en- 
rolled aa  a  eitlien  of  the  Choctaw  Nation 
•be,  ipao  faato,  aubjected  heraelf  to  the  re- 
triction  upon  alienation  of  Indian  land  Im- 
posed upon  all  members  of  the  tribe.  All 
who  dealt  with  her,  aa  to  land  thereafter 
allotted  to  ber,  were  charged  with  knotv  ledge 
that  the  act  of  1002  declared  that  luch  Und 
should  not  ba  kSeeted  by  any  eontraet  made 
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before  allotment,  The  deed  of  1005  waa 
therefore  a  nullity,  and  did  not  estop  her 
or  her  asaigna  from  ahowing  that  It  had 
been  made  in  direct  violation  of  the  atatnta. 
For,  to  permit  an  Indian'a  deed,  void  when 
made,  to  operate  aa  a  conv^anee  of  titla 
to  lands  subsequently  allotted,  would  be  to 
dtoregard  the  expresa  language  of  the  atat> 
ute  and  defeat  the  protective  purposes  for 
which  the  law  was  passed.  Starr  v.  Long 
Jim,  227  U.  8.  624,  67  L.  ed.  676,  33  Sup. 
Ct.  Rep.  3S8.  The  result  ia  not  changed  by 
the  provision  of  g  642  of  Manaflcld'a  Digeat 
that  "if  a  peraon,  without  title,  aball  con- 
vey real  eatate,  and  aubaequently  acquire 
title,  the  legal  or  equitable  estate  after* 
warda  acquired  ahall  immediately  pass  to 
the  grantee  as  if  .the  estate  had  been  in  the 
grantor  at  tlic  time  of  the  conveyance." 
The  chapter  of  Manafleld'a  Digest  of  [273] 
Arkanaaa  Law  containing  this  section  was 
extended  (32  Stat,  at  L.  841,  chap.  707)  to 
the  Indian  territory  "ao  far  as  the  same 
may  be  applicable  and  not  inconaistent  witb 
any  law  of  Congress."  It  has  no  effect  hers 
because  it  is  inconsistent  with  the  act  of 
1902,  which  declared  that  Indian  land 
should  not  be  affected  by  a  deed  made  before 
patent.  The  deed  to  Franklin,  having  been 
made  before  allotment,  waa  void,  and  tha 
judgment  la  affirmed. 


WILLIAU  S.  TEVIS,  William  H.  HcKitt- 
rick,  the  Pacific  Surety  Company,  and 
the   United    Surety    Company,    Flffs.    in 


(See  S.  C.  lUporter'a  ed.  273-291.) 

ITontnicta  —  oonstmetlon  ^  stockbold- 

cra'  agreement. 

I.  A  personal  responsibility  on  the  part 
of  the  minority  stockholders,  in  case  the 
project  for  rehabilitating  the  eorporation 
then  in  financial  atraita  should  not  succeed 
in  two  veara,  to  aee  to  it  that  the  majority 
stockholders  should  be  reinvested  with  the 
same  proportionate  interest  in  the  corporata 
stock  that  they  had  previously  held,  was  im- 
ported by  an  agreement  between  all  the 
stockholders  whereby.  In  consideration  of 
a  readjustment  of  the  capital  stock,  involv- 
ing the  placing  of  a  aubatautial  part  of  aneh 
atocic  in  the  corporate  treasury,  to  be  aold 
by  auch  minority  stockholdera  for  tlie  bene- 
fit of  the  corporation  at.  a  price  to  be  fixed 

NoT«. — Generally,  on  admiasibili^  of 
parol  evidence  to  vary,  add  to,  or  alter  a 
written  contract — aee  notea  to  Durkin  ». 
Cobleigh.  17  L.R.A.  87S,  and  Union  Hot.  L. 
Ina.  Co.  V.  Mowry,  H  L.  sd.  U.  &  «74. 
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by  the  directors,  the  eaid  majority   hIocIi-  perform   their  eogigemeat  under  the   rein- 

holder!  were  to  aurrender  both  their  ttock  veatment  clause  of  tbe  contract, 

control  and  their  control  of  the  directorate  for  oiber  enxH.  aee  Contracts,  677,  m,  la  D|. 

to  juch  minority  stockholders,  who  were  to  ««"  Sop.  Ct.  IKM.] 

have  two  years   in   which   to   comply   with  Appeal  —  questioa  not  raised  below  — 

all  the  requiremants  of  the  contract,  and  in  evidence. 

case  of  default  the  interest  of  the  said  ma-  '•  *  P«rty  cannot  complain  of  the  admia- 

fority  stockholders  waa  to  "reinvest  in  tliem  ■'<"'   1°  evidence  of  a  paper   introduced  to 

in  tfie  same  proportion  and   ratio   ss  they  *how   a   demand,   and   admissible   for   that 

held  and  were  poasessed  of  at  the  signing  purpose  (in  tbe  absence  of  objections  based 

of  this  agreement."  upon   the  time  of   its  delivery),   where  hia 

IPor  Mber  caaea,  see  Coatracts.  II.  d.  In  Dl-  only   objection   at   the   trial   was   that   the 

Best  Sep.  Ct.  1908.1  paper   contained   matters   irrelevant  to  the 

Evidence  ^  parol  to  vary  contract  —  ad-  demand,  since  big  proper  course  waa  to  re- 

.nilBslblUty  under  pleadlngB.  quest  an  instruction  limiting  tbe  effect  that 

2.  Parol  evidence  of  previous  promises  by  should  be  given  to  the  paper  by  the  jniy, 

one  of  the  defendants  mconsiatent  with  tbe  or,  i(  intending  to  Insist  that  ft  oome  too 

terms  of  the  written  contract  in  suit  are  ad-  late  to  constitute  a  proper  demand,  then  to 

miasible  where  tbe  pleadings  upon  which  the  exclude  the  paper  from  consideration, 

parties  went  to  trial  relied  not  only  upon  I^or  otber  csbbh   sec  Appeal  and  Srrar,  TUI. 

be  contract,  but  aUo  upon  alleged  fraudu-  '■  *'  '"  ^'s*"  ^"P-  "■  "•*■' 

lent  conduct  beginning  with  repreaentations  ^""   *»   territorial    iapreme   ooim  - 

of  the   means  and   property  of  tbe   defend-  lollowlng  decision  Itelow. 

ania.  on  the  strength  of  which  the  plaintiffs  8.  The   Federal   Supreme  Court  wiU  not 

entered  into  the  written  agreement,  followed  '"KMly  disturb  on  writ  of  error  the  decision 

by  alleged  fraudulent  use  of  the  control  of  of  a  territorial  aupreme  court,  turning  large- 

the  property  turned  over  to  the  defendants    ■     " *        —    *'"" 

in  pursuance  of  the  terms  of   such  agree- 

[For  other  cases,  see  Evidence,  Tl.  c;  Xlll.  a,  rM.    iflo  i 

Id  DiEeat  Bup.  Ct.  1908.]  l"*-   ""-J 

Appeal  ^  admleslon  of  evidence  —  ml-  .         ,  ,              «•      j  n.    <ni.     n    >>  i 

1^9  correct  when  made.  -^^"^  ■'"»'"?  23  and  26,  1814.    Decided 

8.  Rulinga  that  certain  evidence  waa  ad-  *!""  "•  ^*1*- 

missible,  which  were  correct  when  made,  be- 
cause relevant  to  an  issue  of  fraud  raiaed  T  N  ERROR  to  the  Supreme  Court  of  the 
by  the  pleadings,  do  not  become  erroneoua  1.   Territory  of  Arizona  to  review  a  jndg- 
when  the  aUegationa  of  fraud  are  afterwards  ment  which  affirmed,  upon  condition  of  the 
abandoned,   or  are  held  by  the  trial  court  ramittitur  of  a  part  of  the  dama«ea  reco*- 

m,  s.  Id  Diseat  Sap.  ci  IMS.]  Maricopa  County  in  that  territory,  in  favor 

Evidence  —  relevancy  —  fraud.  of  plaintiffs  in  an  action  on  a  contract. 

4.  Evidence    that    atockholdera    who    had  Affirmed. 

surrendered  their  control   of   the  corporate  See  same  caae   below,   13  Aril.   120,  lOB 

ilock   and    directorat.-  to   certain   minority  p^  ^g,    „„   rehearing.  13   Aris.  282.   114 

stockholders    in    order    to    rehsbilitate    the  „       „_ 
company,  reserving  the  right  to  reaume  con- 

trol  if  the  project  should  fail,  were  not  given  statement  by  Mr.  Justice  Pitney: 

timely     information     of     important     suits  ,p...   _  ,.        „  .   v         vi   v_   j.r...j...t. 

sgainst  the  corporation,  is  relevant  to  the  ,   ""•   ""°"   *"   ^^'"'^}^J%.ff*^*' 

Mention    of    friud    alleged    to    consist    in  ^  '"<>^  against  levia  and  McKittnck,  two 

fraudulent  representations  by  such  minority  <»'  t^e  plaintiffs  In  error,  in  a  district  court 

stockholders,  on  the  strengtli  of  whicb   the  of  one  of  the  covintiee  of  tbe  then  territory 

contract   for   surrender  of   control   was  en-  of  Arizona.    The  trial  resulted  in  a  vordiet 

tared  into    followed  by  alleged   fraudulent  and  judgment   in  favor  of  plaintiffs  below 

?Kr  «.h«  ,.f^*'^  B-^,i.„™    11    .   ..  ni  f"  «132.000.    On  appeal,  the  supreme  court 

liror  otner  caaea.  see  BTiaence.  SI.  a.  In  Dl-  ,  ,,             ..         ,    , ,   ..    ,  .                  - 

Beat  Bnp.  Ct.  1908.]  of  the  territory  held  that  beeanae  of  error 

Imputed  notice  —  Joint  oontraciorfl.  affecting  tbe  amount  of  the  damageo,  SM,- 

5.  Notice  to  either  one  of  two  joint  con-  5414.63  of  the  verdict  ought  to  be  remitted, 
traetofi  is  notice  to  both.  „d  that  upon  the  Bling  of  a  FWnittitur 
'bup.'o'mS.T  ""  "^  ■  *■  "•"  judgment  abViud  be  entered  in  favor  olplain- 
Contracta  -  demand  for  performance.  tiffs  below  for  the  remaining  sum  of  »T,- 

6.  An  oral  demand  for  reinvestment,  made  436.37.  13  Arlt.  120,  lOS  Fae.  161.  Both 
by  majority  stodcholders  who  had  surren-  partiea  filed  petitions  for  a  r^earing,  with 
dered  their  oontrol  of  the  corporate  stock  the  result  that  the  court  adhered  to  ile 
and  directorate  to  the  minority  atockholders  fonner  view.     13  Ari«.   282,   114   Pac.  667. 

'^,°t:r%^t?-^'i'^t:'':^rr:7'.::rz  ^'"r^'^^  ^':::^  «ied  the  remimtur  judg- 

project    tfould    fail,    is    sufficient    if   it    is  ment  was  entered  in  their  favor  for  the  last- 

apccifle  enough  fairlv  to  warn  auch  minority  mentioned  sum.  and  the  present  writ  of  «i^ 

stockholders  that  they  are  called  upon  to  ror  waa  sued  out. 
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Th»  eontroreni;  arUca  out  of  the  follow- 
lag  trukH^tioiu.  In  Uie  year  1902  pUin- 
tiffe  uid  defendanta  ir«rc  atocklioldav  in  an 
Alisona  corporation  known  aa  tbe  Turquoice 
Copp«r  Mining  t  Smelting  Company,  which 
owned  mining  pTopertiea  in  Coehiae  coun^, 
Ariuma.  The  atock  coniisted  a(  100,000 
aharea,  of  the  par  value  of  $10  each,  of  which 
the  Ryana  together  owned  four  [275]  mt- 
entha  and  Tevia  and  McKittrick  owned  three 
■erentha.  The  Rjana  were  in  control  of 
the  board  of  direetora.  About  $100,000  had 
been  expended  toward!  the  development  of 
the  mines,  and  this  had  been  contrihutad 
b7  th«  reapective  partlea  in  proportion  to 
their  boldinga  of  itock,  plaintiff!  having 
contributed  about  180,000,  defendant*  about 
$70,000.  One  Bryant  had  secured  a  Judg- 
ment and  levied  execution  upon  the  prop- 
ortj  of  the  company,  under  which  the  minei 
had  been  sold  on  July  30,  1902,  to  one  Mc- 
pherson, subject  to  redemption  on  or  before 
January  31,  1S03.  In  this  lituatioD  of  af- 
fairs plaintiffs  met  the  defendant  McKitt- 
rick in  Wilcox,  Arizona,  on  November  20, 
1902,  and,  after  some  negotiation,  a  writ- 
ten contract  was  drawn  up  and  by  them 
■igned.  Defendant  Tevia  was  not  preaent 
at  this  meeting,  and  the  agreement  was  made 
contingent  upon  his  signing,  sa  he  did  a  few 
days  later.     It  reads  aa  follows: 

"Thia  agree|nent,  made  and  entered  into 
this  29th  day  of  November,  1902,  by  and 
between  W.  S.  Tevia  and  W.  H.  McKittrlek 
of  Bakeraficld,  California,  parties  of  the 
first  part,  and  Jepp  Rysn,  T.  C.  Ryan,  and 
B.  B.  Ryan,  of  Leavenworth,  Kansas,  par- 
ties of  Uie  second  part, 

"Witnesseth,  That,  whereas,  the  parties 
above  mentioned  represent  all  the  stock  in 
the  Turquoise  Copper  Mining  t  Smelting 
Company,  a  corporation  organized  and  ex- 
isting under  tbe  laws  of  the  territory  of 
Arizona,  and  doing  business  in  Coehiae  coun- 
ty, Arizona,  and 

"Whereas,  the  parties  of  the  first  part 
BOW  own  and  control  three  sevenths  of  the 
capital  stock  of  the  said  corporation,  and 
the  parties  of  the  second  part  four  sevenths 
o(  the  capital  stock  thereof;  and 

"Whereas,  the  parties  of  the  flrat  part 
are  desirous  of  securing  the  controlling  in- 
terest of  the  said  capital  atock  of  the  said 
corporation,  and  thereby  obtain  the  full 
management  of  tbe  affairs  of  the  aaid  oor- 
poration ; 

"Now,  therefore,  in  consideration  of,  that 
the  capital  [276]  stock  of  tbe  said  corpora- 
tico  shall  b«  changed  from  its  original  capi- 
talicaUon  to  one  million  shares  of  the  par 
vahie  of  one  dollar  each  share,  and  that 
SM/NO  of  said  shares  of  said  capital  stock 
shall  be  placed  in  the  treasury  of  the  said 
company,  to  be  sold  in  whole  or  in  part  by 
M  Ii.  cd. 


the  aaid  parties  of  the  first  part,  at  such 
price  or  prices  as  the  board  of  directors  of 
said  corporation  may  deem  advisable,  and 
the  moneys  reeelved  from  such  sale  or  salsa 
shall  be  used  as  follows:  First,  to  pay  oB 
and  liquidate  a  certain  judgment  beld  by 
T.  B.  McPberson,  of  Omaha,  Nebraska,  or 
his  assigns,  against  the  said  corporation, 
in  the  amount  of  about  «2G,fi32.4T  dollars. 
Second,  to  use  the  next  920,000  received 
from  Uie  sale  of  said  atock  to  develop  tbe 
claims  now  owned  and  controlled  by  this 
company;  the  parties  of  the  second  part 
herel^  agree  to  and  with  tbe  partiea  of  tbe 
first  part,  that  the  officers  la  the  said  cor- 
poration now  representing  the  interest  of 
tbe  parties  of  the  second  part  shall  resign 
from  said  offlce  or  offices,  and  allow  the 
parties  of  tbe  first  part  to  appoint  or  elect 
such  officers  in  their  place  and  atead  aa  they 
may  desire,  said  second  parties  agree  to 
give  the  parties  of  the  flrst  part  as  their 
interest  in  the  aaid  company,  a  total  of  280,- 
600  ahares  of  the  capital  stock  thereof,  and 
the  parties  of  tbe  second  part  shall  receive 
as  their  portion  279,500  shares  of  capital 
stock  of  the  aaid  company.  Tfaat  the  re- 
maining 200,000  shares  shall  be  divided  be- 
tween the  parties  hereto  in  the  proportion 
of  101,000  shares  to  the  flrat  parties,  and 
00,000  shares  to  the  parties  of  the  second 
part;  said  200,000  shares  shall  be  issued 
to  W.  H.  McKittrick,  as  trustee  for  tha 
parties  hereto.  All  of  the  partiee  hereto 
agree  to  use  their  best  endeavors  to  sell  as 
mneh  of  the  said  last-mentioned  shares  as 
possible,  at  not  less  tban  par  value,  and 
the  proceeds  of  any  of  such  salea  of  said 
block  of  stock  shall  be  divided  pn  rata 
among  the  parties  hereto,  until  they  have 
been  fully  reimbursed  for  the  money  the; 
now  have  expended  upon  this  property, 
[277]  amounting  to  about  (160,000,  when 
the  remaining  shares  shall  be  divided  equal- 
ly among  them,  according  to  their  respee- 
tive  interesta,  in  tbe  ratio  aforesaid. 

"It  ia  further  understood  and  agreed  be- 
tween the  parties  hereto  that  they  shall  not 
be  allowed  to  sell  any  of  their  tndlridual 
holdings  of  stock  in  this  company  until 
th«  block,  of  200,000  held  in  trust  for  aU 
shall  have  been  sold  or  apportioned,  aa  abor* 
set  forth.  The  parties  of  the  second  part 
shall  not  be  liable  for  any  expense  eon- 
nected  with  the  operation  of  tUs  company, 
excepting  the  szpense  of  aelling  the  atodc 
held  In  trust  for  the  parties  hereto.  The 
parties  of  tbe  first  part  shall  have  a  tem 
of  two  years  in  which  to  comply  with  all 
the  requlrsmenta  of  this  eontract.  Shoold 
they  fail  or  refuse  to  comply  with  all  tha 
agreements  and  stipnlationa  herein  men- 
tioned within  the  period  aforesaid,  thsn 
thia  agNsmeot  shall  beoom*  anil  and  void 
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And  of  no  effect,  otherwiM  to  renuln  in  tall 
farc«  uid  affect.  Should  thii  contract  be 
uumlled  t^  laj  failure  of  the  parties  of 
the  flnt  part  to  do  Any  and  all  things 
herein  required  of  them,  then  the  interest 
of  the  Mcond  parties  ahall  reinvest  in  them 
in  the  lame  proportion  and  ratio  aa  they 
held  and  were  poaaewed  of  at  the  ligning  ol 
thia  agreement. 

"It  la  further  understood  and  agreed  b; 
and  between  Ihe  partiee  hereto  that  W.  S. 
Teria,  not  being  present  upon  the  signing 
hereof,  that  ten  days'  time  be  allowed  bim 
in  which  to  sign  and  ratify  the  same. 
Should  he  tail  or  refuse  to  do  «o  within  the 
period  above  mentioned,  then  this  instru- 
ment shall  be  null  and  void  in  reapect  to 
■II  parties  hereto.  All  erasures  and  changes 
and  interlineations  were  made  prior  to  the 
signing  of  this  Instrument. 

"Witness  our  hands,  the  da;  and  year 
flrat  above  mentioned." 

In  accordance  with  the  agreement,  a  re- 
organization of  the  company  was  effected, 
the  Ryans  resigned  as  directors,  control 
of  tlie  directorate  passed  to  Tevis  and  Mc- 
Kittrick,  [XT8)  and  the  capiUl  stock  waa 
changed  so  as  to  consist  of  1,000,000  shares, 
of  the  par  value  of  91  each,  which  were 
allotted  as  prescribed  by  the  contract,  vie.: 
To  Tevis  and  UcKittrick..    280,600  shares 

T»  the  Ryans  279,600       " 

To  HcKittrick  as  trustee..    200,000      " 
Treasury  stock 240,000      " 

Total    1,000,000      " 

Tbe  minea  of  the  company  were  redeemed 
ttom  the  sheriff's  sale  with  $30,000  loaned 
for  the  purpose  by  Tevis  upon  the  com- 
pany's note.  This  nota,  with  others  given 
by  the  company  for  tbe  interest  upon  it, 
waa  transferred  by  Tevis  to  the  Western 
Company  of  California,  a  corporation  eon- 
trolled  by  him. 

The  reorganized  Turquoise  Company  did 
not  prosper.  Defendants  sold  32,000  shares 
of  the  treasury  stock  at  26c.  per  share,  net- 
ting (8,000,  and  tbe  remaining  208,000  shares 
at  (e.  per  share,  netting  11,600.  This  money 
was  spent  in  operating  the  mines  and  in 
paying  for  a  diamond  drill,  for  patents,  and 
for  attorneys'  few.  In  May,  lOOS,  the  West 
em  Company  secured  jndgment  against  lbs 
company  in  a  California  court  for  the 
amount  of  the  note*  and  interest,  aggre- 
gating 944,078.06,  and  an  action  was 
brought  on  this  judgment  in  Cochise  eounty, 
Arizona,  resulting  on  July  20,  1905,  in  a 
judgment  for  (44,649.43.  On  this  same  day 
HoKittrick  secured  Jndgment  against  the 
company  for  99,BT6  for  servicea  as  general 
manager  from  May,  1M3,  to  June,  1906. 
The  following  day  (July  21,  1906)  execu- 
tion waa  levied  ag^ost  the  "»<■■'■£  prc^ 


erties  to  satisfy  the  judgments  of  HcKitt- 
rick and  the  Western  Company;  and  on  July 
11,  1000,  the  property  waa  sold  by  the  shsriS 
to  that  company.  A  few  days  later  defead- 
ants,  with  others,  organized  the  Tejon  Min- 
ing Company  under  the  laws  of  Arisona, 
and  two  years  afterwards  the  Western  Com- 
pany ocmveyed  the  mining  properties  [STB] 
former^  of  the  'Duquoise  Company  to  the 
Tejon  Company. 

Tbe  present  action  was  commenced  No- 
vember 30,  1900,  and,  after  repeated  modi- 
fi cations  of  the  pleadings,  came  on  for  trial 
upon  a  complaint  which,  besidea  setting  up 
the  above  facts,  averred  that  after  two  jemxt 
from  tbe  2flth  day  of  November,  1002,  had 
elapsed,  and  after  plaintiffs  were  informed 
that  defendants  had  failed  to  sell  the  240,- 
000  shares  of  the  Turqnoise  Company  for 
sufficient  funds  to  pay  the  money  advanced 
by  tbem  to  redeem  the  property  of  the  com- 
pany tr<Hn  the  sheriff's  sale,  and  before  the 
action  of  tbe  Western  Company  against  the 
Turquoise  Company  was  commenced  in  the 
California  court,  to  wit,  on  February  15, 
1906,  plaintiffs  informed  defendants  that 
they  desired  to  be  reinvested  with  their 
interest  in  the  proper^  of  the  Turquoise 
Company,  and  to  be  restored  to  their  in- 
terest therein  the  same  as  before  November 
29,  1902,  and  informed  defendants  that  th^ 
were  then  ready,  able,  and  willing  to  pay 
defendanta  four  sevenths  of  the  sum  of 
t26,262.60  paid  to  redeem  the  property 
from  the  sate  of  July  31,  1902;  and  that 
defendants  ignored  said  request.  There  were 
allegations  of  fraudulent  conduct,  in  sup- 
port of  which  certain  evidence  was  intro- 
duced, but  these  allegations  seem  to  have 
been  abandoned;  at  least  the  trial  judge 
submitted  the  case  to  the  jury  solely  upon 
the  ground  of  a  breach  of  the  contract. 

Mr.  Edward  H.  Thomas  argued  the 
cause,  and,  with  Messrs.  Evans  Browne, 
Alexander  Bntton,  A.  B.  Browne,  Ben  Good- 
rich, and  A.  C.  Baker,  filed  a  brief  tat  plain- 
tiffs in  error: 

An  agreement  to  pay  dividends  on  pre- 
ferred stock  of  a  railroad  out  of  the  net 
earnings  of  the  road  does  not  mean  the  nrt 
earnings  of  tbe  road  as  it  was  when  the 
preferred  stock  was  Issued. 

St.  John  V.  Erie  R.  Co.  22  WalL  136,  22 
L.  ed.  743. 

Where  a  railroad  company  agreed  to  ad- 
vance to  trustees  a  certain  sum  of  money 
to  be  used  in  running  steamers,  to  be  re- 
paid out  of  a  certain  fond  arising  from  tbe 
business,  and  to  be  secured  by  a  pledge  of 
stock,  and  no  personal  liability  for  said 
moneys  was  reserved  aa  against  any  of  the 
parties  to  the  agreement,  such  parties  are 
not  liable  for  any  portion  of  said  naneys 
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b^ond  the  unowit  kgTMd  to  be  ecmtribuM  A  gattnatj  eannot  be  added  to  a  written 

bj  Ihem  to  euob  fond.  contract  bj  parol. 

Ogdemburgb  &  L.  C.  R.  Co.  t.  Naabau  A  De   Witt   v.   Berrj,   IM   U.   8.  SH,   318, 

U  R.  Co.  118  U.   B.  SIl,  £8  L.  ed.  T40,  I  33  L.  ed.  896,  SW,   10  Sup.  Ot  Rep.  036; 

Snp.  CL  Bep.  181.  Seitz  t.  Breweri'  Refrigerating  Mach.  Co. 

Aa  agreement  between  tbe  member!  of  I  HI   U.  8.  610,  617,  36  L.  ed.  837,  S40,  1£ 

"■TDdieAte"    formed    to    purchaw    the    con-  Bup.  Ot.  Rep.  i9;   Van  Winkle  v.  Crowelt, 

troUiog  intereat  in  the  stock  of  a  mining  ife  U.  8.  42,  48,  49,  36  L  ed.  880,  882,  883, 

corporation,  that  one  of  them  ahould  "con-  18  Sup.  Ct.  Rep.  18. 

trol  tbe  management  of  tbe  mine,"  is  neces-  The   admiision   of   parol   repreaentationa 

aaril^  nbject  to  each  remaonable  mies  and  was  prejudicial  to  defendanta. 

regalationa  aa  the  atoekholderB  or  directore  Kenner   *.  Bank   of   Columbia,  9   Wheat, 

maj  adopt  for  the  goremment  of  tbe  officeri  CSl,    687,    688,    6    L.    ed.    186-168;    Deery 

of  the  twmpanj.  v.   Craj,  6   Wall.   790,  807,  808,   18  L.  ed. 

Oraat  t.  Parker,  116  U.  B.  61,  20  L.  ed.  653,  867;  Smith  v.  Shoemaker  17  WalL  630, 

346,  6  Snp.  Ct.  Rep.  1170.  639,   21    L.   ed.   717,  71»;    Meiia  t.   OllTer, 

An  undertaking  to  bold  a  penon  harm-  148  U.  8.  664,  673,  37  L.  ed.  602,  006,  13  Sup. 

leu  from  liability  on  a  BUbacrlptlon  to  atock  Ct.   Rep.   764;    United    Statee  t.   Honolnla 

in  an  incorporated  company,  and  from  loaa  Plantation   Co.   68  C.   C.  A.  27S,  12S  Fed. 

or  damage  or  liability  aa  a  atockholder  in  683. 

auch  a  company,  or  from  loaa  or  damage  by  The  remittitur  does  not  cure  the  error, 

reason  of  connection  with  the  company  ai  OalTeaton,   H.  Jt  S.  A.  R.  Co.  t.  Weaeh, 

m,  atockholder,  cannot  be  held  to  mean  that  86  Tex.  GS3,  22  S.  W.  B67. 

the  person  lo  indemniHed  will  be  held  harm-  The  court  below  erred  in  auatBining  the 

less  if  tbe  Btoek  depreciates  in  market  val-  trial  courfa  ruling  admitting  in  evidence 

u^  or  for  any  reason  becomes  worthless  in  the  written  demand  of  plaintiffa  upon  de> 

bis  hands.  (endants. 

Horrls  t.  Veach,  111  Ga.  438,  SB  S.  E.  Rulofson  t.  Billings,  140  Cal.  462,  74  Fac 

768.  36;  Weller  t.  Weller,  4  Hun,  197;   Bristor 

The  promlaaory  repTeeentations  raise  no  *■  Bristor,  82  Ind.  277;   Lissak  v.  Crocker 

estoppel.  EaUte  Co.   119  Cal.  444,  6t  Pac.  688;   Re 

Union   Mot   L.   Ins.   Co.   t.   Mowry,   96  James,   124   Cal.   865,   67   Pac.   678,   1008; 

U.   B.    644,   24   L.    ed.   674;    Wigmore,    Et.  Dempsey  v.  Dobson,  174  Pa.  122,  3  L.R.A. 

I  2426;  1  Greenl.  Er.  I2th  ed.  |  276;  SUt-  761,    62    Am.    Bt.    Rep.    816,    34    Atl.    469; 

kie,    Ev.   9th    Am.    ed.    687;    Union    Stock-  Chicago  t.  McKecbney,  206  III  372,  68  N. 

Yards   t  Transit  Co.    v.   Western   Land   A  B.  054;    Rollins  v.  Dnffy,  14  III.  App.  69; 

Cattle  Co.  7  C.  C.  A.  660,  18  U.  S.  App.  Hlgbtower  T.  Ansley,  126  Oa.  8,  64  8.  £.  939. 

438,  69  Fed.  57;  Arthur  t.  Baron  De  Hirseh  7  Ann.  Caa.  927;  Allen  v.  Eillinger    (Mur- 

Fund,  68  C.  C.  A.  67,  12L  Fed.  796;  Pitcaim  p)>7   t.   Killinger)    8    Wall.   480,    19  L.  sd. 

V.    Philip   Hiss   Co.    61    C.    C.   A.    857,    126  *'0. 

Fed.    113;    Oelricka   v.    Ford,   23    How.    49,  Nelson  t.  First  Nat.  Bank,  18  C.  C  A. 

03,    1«  L.    ed.   634,   638;    Parish   t.   United  426,  32  U.  8.  App.  664,  69  Fed.  SOS,  doei 

States,  8  Wall.  489,  490,  19  L.  ed.  472,  473;  not  soataln  the  instruction  on  mesaurs  <rf 

Bast  V.  First  Nat.  Bank,  101  U.  6.  03,  96,  damages. 

97,    26   L.    ed.    7«,    796,    787;    Martin    t.  Th«  '^eory  of  damages  appUed  by   the 

Cole,  104  U.  B.  30,  38,  39,  26  L.  ed.  647,  """*  '*'**  '■  incorrect. 

660,   651;    Beits   y.   Brewers'    Refrigerating  Galigher  t.  Jones,  129  U.  8.  198,  201,  32 

Mach.  Co.  141  U.  8.  610,  617    616    36  L  ^  *^-  "*^'  *^''  ^  ^"P*  ""  ^'P"  ^^'  ^*™** 

ed.    837,    840.   841,    12   Snp.   Ct.    R;p.   46;  ^Lf"'"'   T,  m  .^^'''m'"   ^t'^t"'!; 

M  _.i    '      1            r-           n       I   n-        tiu  Dysr  T.  Rich,  1  Met.  180;  Huse  k  L.  Ice  ft 

A^  m^8  ^'■s?^^  rif  rf'  ^"p-  ^-  '■  «*'""*  ^''^«''-  ""■ » «■  ^• 

Aaso.   183   U.   8.   308,  31^61,   46   L.   ed.  j^    BrinkerhoirFarris  Trust  ft  Say.  Co.  t. 

213.  218-236,  82  Sup.  Ct  Rep.  133;  Ma^-  Home  Lumber  Co.  118  Mo.  461,  24  8.  W. 

land   T.   Baltimore  ft  O.  R.   Co.  22  Wall.  igg.  Bmi„  ,   Wright,  103  App.  IMt.  46S, 

105,  113,  22  L.  ed.  713.  716;  Union  Selling  n  N.   Y.  Supp.   U3;   Moffltt  ».  Hereford. 

Co.  V.  Jones.  63  C.  C.  A.  224,  128  Fed.  676.  132  Mo.  61S,  34  S.  W.  262;  Bedgw.  Damages, 

The  contract  Is  complete,  and  the  parol  Bth    ed.    i    267;    2    Tbomp.    Corp.    |    2724; 

repreaentationa  are  not  consistent  with  its  Evans  t.  George,  SO  m.  01. 

terms.  The   eonrt  below   erred   In   holding   that 

Stowell  T.  Qreenwiah  Ins.  Co.  163  N.  Y.  plaintiffs  were  entitled  to  reeoTer  the  value 

296,   67    N.   E.   480;    House  t.   Wrilch,   144  of  shares  of  stock  of  the  Tarqvolse  Com. 

N.  Y.  418,  39  N.  B.  327 ;  Thompson  t.  Libby.  pany  under  the  facts  alleged  in  the  oom- 

S4  Minn.   ST4,  26   N.    W.    1;    Naumberg  v.  plaint. 

Tonng.  44  N.  J.  L.  HI,  43  Am.  Bep.  S80.  82  Cye.  StS-oeOi  8hse^  ▼.  UandOTUla,  T 
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Cnnch,  iOS,  3  L.  ed.  317;  Aleund«r  v.  Hsr- 
rU,  4  Crancli,  299,  2  L.  ed.  827;  Sebree  v. 
Dorr,  S  Wheat.  668,  6  L.  cd.  160;  Coving- 
ton T.  Comrtock,  14  Pet.  43,  10  L.  ed.  346; 
FergutOQ  *.  Harwood,  7  Cranch,  409,  3  L. 
ed.  337;  Southwick  t.  First  Nat.  Bank,  S4 
N.  Y.  488. 

The  court  below  erred  in  refiuing  to 
■uataiD  defendant's  oBsignment  of  error 
that  DO  Bufflcient  demand  for  reinvestment 
waa  proved  to  have  been  made  by  plaintifln 
npon  defendant*. 

88  Am.  A  Eng.  Bnc.  Law,  2d  ed.  707,  708; 
Monnot  v.  Ibert,  33  Barb.  24;  Hamilton  v. 
CUhoun,  2  Watta,  139.  ' 

When  the  parties  engage  for  the  perform- 
ance of  diatinct  and  several  duties,  mere 
words  of  plurality,  such  as  "we  bind  our- 
aelvea,"  will  not  make  the  contract  joint. 

I  Addison,  Ck>ntT.  8th  ed.  30. 

The  amount  of  the  ezcesaiveneM  of  the 
Jury's  verdict  should  ba  apparent  to  justify 
a  remittitur  by  the  prevailing  party. 

18  Ene.  PL  k  Pr.  128;  Be  Holmes,  79 
lU.  App.  S9. 

A  verdict  tainted  by  passion  and  preju- 
dice cannot  be  cured  by  a  remittitur  of 
any  supposed  excess. 

18  Enc.  PL  k  Fr.  144;  Stafford  v.  Pau- 
tncket  Haircloth  Co.  2  ClifT.  82,  Fed.  Cas. 
No.  18,276;  SoDthern  P.  Co.  v.  Tomlinson, 
4  Ariz.  126,  33  Fac.  710;  Drumm  v.  Cese- 
num,  68  Kan.  331,  49  Fac.  78;  Atchison 
T.  Plunkett,  61  Kan.  297,  69  Fac.  646,  7 
Am.  Neg.  Hep.  241. 

An  erroneous  initructton  on  the  measure 
of  damages  is  not  obviated  by  a  remittitur 
of  an  amount  assumed  to  represent  the  es- 
ceaaivoiet*  of  the  jury's  verdict. 

Jacoby  V.  Johnson,  66  C.  C.  A.  637,  120 
Fed.  487;  Reed  t.  Keith,  99  Wis.  672,  7G 
N.  W.  392;  Lauth  v.  Chicago  Union  Trac- 
tion Co.  244  111.  244.  91  N.  E.  431;  Hughes 
*.  Chicago,  R.  I.  &  P.  R.  Co.  IGO  Iowa, 
212,   120  N.  W.  966. 

Mr.  Engone  S.  Ivea  argued  the  cause 
and  illed  a  brief  for  defendants  in  error: 

Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  ought  to  receive  in  respect 
to  such  breach  of  contract  should  be  such 
aa  may  fairly  and  reasonably  be  considered 
either  as  arising  naturally — that  is,  accord- 
ing to  the  vsttal  course  of  things — from  such 
breach  of  eontract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the 
eoutemplatlon  of  both  parties  at  the  time 
tb^  mads  the  contract  aa  the  probable 
result  of  a  breach  of  it. 

Hadley  v.  Baxendale,  9  Bxch.  363,  2  C. 
L.  R.  GIT,  23  L.  J.  Esch.  N.  S.  170,  18 
Jnr.  368,  2  Week.  Rep.  302,  6  Eng.  Rul.  Cas. 
002;  1  Sutherland,  Damage*,  Sd  ed.  ||  60, 


52,  77,  pp.  140,  166,  16S,  229,  23i;  Jonca 
V.  George,  SI  Tex.  346,  48  Am.  Rep.  280; 
Doushkesa  v.  Burger  Brewing  Co.  20  App, 
Div.  S7G,  47  N.  Y.  Bupp.  312;  Hedden  v. 
Schneblin,  128  Mo.  App.  478,  101  S.  W. 
887;  Bank  of  Commerce  v.  Bright,  2S  C. 
C.  A.  686,  39  U.  8.  App.  483,  77  Fed.  949j 
Gallup  V.  Miller,  26  Hun,  2»S;  Graham  T. 
McCoy,  17  Wash.  63,  48  Pae.  780,  49  Pae. 
236. 

The  value  of  the  property,  less  the  in- 
debtedness of  the  corporation,  is  the  value 
of  the  total  issue  of  the  capital  stock  of 
the  corporation. 

McDonald  v.  Danahy,  196  111.  133,  63  N. 
E.  6^8;  Nelson  v.  First  Nat.  Bank,  16  C 
C.  A.  426,  32  U.  S.  App.  5S4,  69  Fed.  7*8; 
Hewitt  V.  Steele,  118  Mo.  4G3,  24  S.  W. 
440;  2  Cook,  Corp.  !  681;  Crichfleld  v. 
JuUa,  77  C.  C.  A.  207,  147  Fed.  78;  Hnee 
4  L.  Ice  &  Tranap.  Co.  v.  Heinie,  102  Mo. 
246,  14  8.  W.  7G6. 

U  there  be  no  evidence  as  to  the  value 
of  the  stock,  it  will  be  presumed  that  Its 
actual  value  is  its  par  value. 

Harris's  Appeal,  9  Sadler  (Pa.)  21  W. 
N.  C.  180,  12  Atl.  743;  Brinkerhoff-Far- 
ris  Trust  k  Sav.  Co.  v.  Home  Lumber 
Co.  118  Ma.  447,  24  S.  W.  120. 

An  instruction  limiting  appellees'  right 
of  recovery  to  the  value  of  the  additional 
stock  would  have  done  them  substantial 
injustice. 

CUrk,  Coutr.  p.  486;  8  Am.  k  Eng.  Enc 
Law,  627,  633;  Jones  v.  VanPatUn,  3  Ind. 
107;  Paine  v.  Sherwood,  21  Minn.  226; 
Tuers  v.  Tnere,  100  N.  Y.  201,  2  N.  E.  922. 

The  actual  damage  which  they  austained 
waa  the  value  of  the  interest  which  they 
lost. 

Hampton  Stave  Co.  v.  Gardner,  83  0.  C 
A.  621,  164  Fed.  SOS;  Griggs  v.  Day.  168 
N.  Y.  1,  62  N.  E.  092;  Baltimore  &  0.  R. 
Co.  V.  Weedon,  24  C.  C.  A.  240,  47  U.  S. 
App.  306,  7S  Fed.  684,  2  Am.  Neg.  Cas.  688. 

Defendants,  having  wrongfully  withheld 
the  management  from  the  plaintiffs,  were, 
after  the  demand  In  February,  1006,  trustees 
by  usurpation,  and  are  responsible  for  dam- 
age to  the  property  which  occurred  during 
such  wrongful  trusteeship. 

4  Sutherland,  Damages,  3d  ed.  |  UN, 
pp.  332G,  3326;  8  Sutherland,  Damages, 
§  S5S,  p.  1014. 

The  wrlttoi  demand  in  July,  1004,  waa 
sufficient  to  constitute  a  breach  of  ooatra«i 

Freeman  t.  Ingerson,  143  Mieb.  T,  lOt 
N.  W.  278;  Meherln  v.  San  Franelaoo  Pro- 
duce Excb.  117  Cal.  216,  48  Pae.  1074. 

Although  the  evidence  is  sulBcient  to  P»- 
tain  the  finding  of  a  demand  upon  Tevia, 
the  demand  upon  McKittridc  alone  waa 
sufficient. 

Blood  T.  Goodrich,  9  Wend.  48,  24  Am. 

!••  V.  a. 
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Dec.  121;  Ball  *.  Larkiii,  3  E.  D.  Bmith, 
556;  e  Am.  t  Eng.  Enc.  Law,  214,  note  2. 

When  kn  instTulneDt  has  been  eorrectl]' 
conEtrued  according  to  its  tcrniB,  it  is  harm, 
lets  error  to  admit  incompetent  teatimon; 
to  sboir  ita  interpretation. 

Taylor  v.  Hodgea,  106  N.  C.  3ii,  11  S.  E. 
166i  Allan  v.  State  S.  8.  Co.  2B  N.  Y.  8,  " 
28fi,  8  N.  Y.  Supp.  BOS. 

Moreover,  the  attention  of  the  court  wai 
never  called  to  any  poaaible  miscontidera- 
tion  of  this  evidence,  and  no  instruction 
was  asked  limiting  the  consideration  which 
tlie  jury  might  give  it.  If  counsel  feared 
that  the  jury  might  (as  now  claimed)  con- 
sider this  evidence  in  determining  the  ques- 
tion of  value,  they  should  have  asked  an 
Instruction  limiting  or  explaining  the  pur- 
pose of  the  evidence,  or  the  purpose  for 
which  It  might  be  considered.  Not  having 
done  BO,  defendants  may  not  sow  complain. 
Rooa  v.  Lewyn,  6  Tei.  Civ.  App.  693,  23 
S.  Vi.  460,  24  S.  W.  S3S)  Walker  v.  Brown, 
66  Tez.  see,  1  8.  W.  TBT ;  Blmmard  v.  John- 
M>n,  66  Tex.  70,  IT  S.  W.  3B8, 

The  proper  and  only  method  of  objecting 
to  and  correcting  redundant,  immaterial, 
or  irrelevant  allegations  in  a  pleading  ia 
a  motion  to  strike  out  the  unnecesaary  mat- 
ter, and  not  a  demurrer,  nor  an  exclusion 
of  evidence  at  the  trial. 

Pom.  Code  Remedies,  4th  ed.  S  446;  Dent 
*.  South  Bound  B.  Co.  61  S.  C.  329,  39  8. 
B.  S27. 

The  amount  of  damages  did  not  become 
fixed  at  the  time  ot  the  demand. 

Wilcox  V.  Pluramer,  4  Pet.  172,  182,  7  L. 
ed.  821,  824;  Reformed  Protestant  Dutch 
Church  V.  Brown,  54  Barb.  197;  1  Suther- 
land, Damages,  g  110,  4th  cd.  p.  312. 

The  damages  for  the  destruction  of  the 
value  of  the  stock  holdings  of  the  Byans 
were  recoverable  by  the  Hyana  in  an  action 
brought  in  their  own  name. 

Ritchie  V.  McMullen,  26  C.  C.  A.  SO,  47 
U.  8.  App.  470,  79  Fed.  633. 

Mr,  Justice  Pitney  delivered  the  opinion 
of  the  court: 

The  trial  Judge  in  submitting  tlie  caae  to 
the  jury  [280]  adopted  the  following  con- 
struction of  the  contract  of  November  26, 
1902:  That  It  provided  for  a  general 
■cfaeme  to  be  carried  out  within  the  period  of 
two  yeara;  that  control  of  the  Turquoise 
Company  was  to  be  given  to  defendants  Uc- 
Kittridc  and  Tevis,  and  with  a  board  of  di- 
rectors of  their  own  choosing  they  were  to 
Mrry  on  the  buiinesa  of  the  company,  and 
within  two  years  were  to  carry  out  the  plan 
for  the  rehabilitation  of  the  company  accord- 
ing to  the  stipulationa  of  the  agreement; 
tbt  thej  did  not  guarantee  successful  re- 
snlta,  but  were  simply  to  use  their  best  m- 


deavors  to  carry  out  the  plan ;  that  if  there 
was  a  failure  on  their  part  to  do  the  things 
contemplated  within  the  two  years,  this  of 
itself  did  not  raiae  any  legal  obligation  on 
their  part  to  the  plaintifls;  but  that  if,  at 
the  end  of  the  two  years,  the  scheme  con- 
templated by  the  contract  bad  not  been  ac- 
complished, then  defendants  agreed  to  rein- 
vest plaintiffs  with  the  interest  tliey  had  at 
the  time  of  entering  into  the  contract,  pro- 
vided plaintiffs  demanded  that  reinvestment. 
The  jury  were  instructed  that  they  should 
first  determine  whether,  at  the  expiration  of 
the  two  years  specified  in  the  contract,  the 
situation  was  such  that  defendants  were 
obligated  to  reinvest  plaintiffs  with  the  four- 
sevenths  interest  in  the  company  that  they 
formerly  held.  That  if  so,  the  next  ques- 
tion waa  whether  plaintiffs  ever  demanded 
that  they  should  be  so  reinvested;  for  if 
there  was  no  demand,  there  was  no  liability 
on  the  part  of  defendants;  hut  that  if  plain- 
tiff! did  make  such  demand  within  a  reason- 
ahte  time  after  the  expiration  of  the  two 
years,  it  waa  the  duly  of  defendants  to  com- 
ply with  it;  that  certain  evidence  intro- 
duced to  show  a  written  demand  made  at  a 
time  in  the  summer  of  lOOS  should  be  re- 
jected because  anch  demand,  if  made,  came 
too  late;  but  that  if  the  jury  should  find 
[as,  in  fact,  certain  other  evidence  tended 
to  show]  that  a  demand  was  made  on  de- 
fendants by  plaintitTs  a  few  months  follov- 
ing  the  expiration  of  the  [281]  two  years, 
and  in  the  early  part  of  IBOS,  that  was  a  rea- 
Eonable  time  fn  which  to  make  the  demand. 
The  further  instruction  was  that  if  there 
was  a  breach  of  the  agreement  by  defend- 
anta  In  failing  to  reinvest  plaintiffs  as 
they  ought  to  have  done,  the  next  question 
was  the  amount  of  the  damages;  and  as  to 
this,  that  what  defendants  agreed  to  do  was 
to  put  plaintiffs  back  as  nearly  as  might 
he  in  the  situation  they  were  in  when  the 
contract  was  made;  that  at  that  time  the 
property  was  about  to  be  foreclosed,  and 
ihsequently  money  was  raised  to  redeem 
it  from  the  judgment,  and  the  money  thus 
used  became  a  debt  againnt  the  company, 
and  this  should  be  considered  by  the  jury, 
because  plsintifTs  ought  not  to  be  put  bach 
in  possession  of  fieir  intet-est  in  the  prop- 
trtj  free  and  dear  of  any  such  encumbrance 
as  stood  upon  it  when  the  contract  was 
made.  "Bo,  if  yon  should  come  to  this  ques- 
tion of  damages  at  all,  you  should  ascer- 
tain the  damages  in  this  way:  You  should 
ascertain  the  value  of  this  mining  property, 
— this  property  that  was  owned  by  the  Tur- 
quoise Copper  Mining  k  Smelting  Company 
— at  the  tlm«  the  demand  of  the  Byani  to 
be  reinvested  was  made,  if  any  auch  demand 
waa  made  at  all, — ascertain  first,  the  value 
ot  that  proper^.  Tbaa  dednct  from  that 
'  '  '       Wt 
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T»]ue  the  amount  of  this  cliim  of  the  West- 
ern Company  which  loaned  this  monqr,  with 
interest,  which  at  that  time  amounted  to 
kt  least  t3B,000.  Then  take  that  balance, 
if  t£ere  is  any, — the  value  of  the  property, 
from  which  deduct  the  $3B,000,  and  if  there 
ts  any  balance  left,— that  belonga  to  the 
plaintifTs  and  defendants  in  the  proportion 
that  they  owned  the  property, — that  is,  the 
Byans  four  sevenths  and  Tevis  and  McKit- 
triclc  three  sevenths.  So  the  Kyans  would 
be  mtitled  to  fonr  sevenths  of  the  balance 
kfter  you  deduct  from  the  value  of  the  prop- 
erty the  amount  of  thia  Western  Company's 
daim,— this  C3S,000.  And  of  course  It  fol- 
lows that  it  the  value  of  the  property  was 
not  BO  much  as  (39,000,  they  would  not  l>e 
entitled  to  anything." 

[282]  There  were  no  requests  for  particu. 
lar  instructions,  and  no  epeelflc  objection  to 
the  instructions  as  given. 

In  the  supreme  court  of  the  territory  the 
principal  question  raised  was  aa  to  the  cor- 
rectness of  the  instruction  respecting  the 
measure  of  damages.  In  passing  upon  thii 
the  appellate  court  interpreted  the  coi 
tract  aa  binding  defendant*  [in  the  event  of 
the  failure  of  the  scbeme,  and  a  demand 
made  for  reinvestment)  to  turn  o^ 
plaintiffs,  not  a  four-sevenths  interest 
mining  proper^,  but  a  fonr-eevenths  interest 
in  the  cspital  stock  of  the  company.  At  the 
same  time  it  was  held  that  the  trial  court, 
in  apparently  adopting  aa  a  measure  of  dam- 
ages the  four-sevenths  interest  in  the  prop- 
erty o(  the  corporation,  did  not  actually 
construe  the  reinvesting  clause  to  extend  to 
the  property  or  the  mines  of  the  corpora- 
tion, hut  that  the  instruction  was  tanta- 
mount to  an  instruction  that  plaintiffs  were 
entitled  to  the  value  of  four  sevenths  of  the 
capital  stock,  which  was  the  equivalent  of, 
and  was  to  be  ascertained  by  determining 
from  the  evidence  the  value  of,  four  sev- 
enths of  the  net  assets  of  the  corporation. 
And  the  appellate  court  held,  as  to  this, 
that  the  result  was  right,  and  hence  the 
judgment  ought  not  to  he  reversed,  though 
the  Instruction  as  given  might  be  open  to 
criticism  as  to  tta  form,  and  even  though  the 
Jury  might  have  based  their  verdict  upon  an 
incorrect  theory. 

But  It  was  held  that  the  measure  of  dam- 
ages as  applied  by  the  trial  court  was  erro- 
neous in  tailing  to  deduct  from  the  raluai- 
tiou  of  the  four  sevenths  a  proper  allow- 
ance for  the  279,500  shares  of  stock  of  the 
Turquoise  Company  that  bad  been  retained 
hy  the  Byans  under  the  terms  of  the  con- 
tract, and  were  still  owned  by  them. 

The  court  overruled  certain  minor  con- 
tentions on  the  one  side  and  on  the  other, 
and,  finding  that  the  proximate  damage  re- 
sulting from  the  breach  irf  the  eop^^et  was 
tt4 


the  loss  of  the  value  of  the  stodc  that  wu 
agreed  to  be  retnmed,  and  that  the  loss  ol  the 
value  of  the  27»,eO0  ahares  [283]  reUtned 
(attributed,  aa  It  was,  to  subsequent  mis- 
management, of  the  company  by  Tevis  and 
UcKlttrick)  was  only  a  remote  and  indirect 
consequence,  and  not  such  aa  was  in  con- 
templation at  the  time  of  the  making  of 
the  contract  as  a  probable  result  of  inch 
breach,  held  that  there  wai  error  [and  error 
only)  in  including  in  the  allowance  of  dam- 
ages the  loss  of  the  valne  of  the  retained 
shares.  The  court  further  found  that  the 
evidence  and  the  verdict  of  the  jury  afforded 
a  basis  for  computing  the  correct  sum  to  be 
awarded,  in  that  the  jury  by  its  verdict 
found  in  effect  that  the  value  of  the  entire 
capital  stock  of  1,000,000  shares  o(  the  Tur- 
quoise Company  at  the  time  of  the  breach 
of  the  contract  was  {231,000  (four  sevenths 
of  this  sum  being  $132,000,  the  amount  of 
th(<  verdict].  Taking  four  sevenths  of  the 
entire  number  of  shares  (or  671,428  share*) 
and  deducting  the  270,600  shares  retained 
by  the  plaintiffs,  there  remained  891,988 
shares,  which,  computed  upon  the  basis  af- 
forded by  the  verdict  of  the  jury,  yielded 
$67,436.37  as  the  proper  amount  ot  the  re- 
i-overy.  And  under  the  provisions  of  ^  1688 
of  the  Revised  SUtutes  of  1901  and  tba 
practice  approved  in  Kennon  v.  Gilmer,  131 
""  ~  ""  89,  33  L.  ed.  110,  113,  9  Sup.  Ct 
Rep.  B9e,  plaintiffs  were  put  to  their  elec- 
to  either  remit  the  excess  beyond  that 
lunt  or  submit  to  a  new  trial,  with  the 
lit  mentioned  in  the  prefatory  statement. 
,  is  now  contended  by  plaintiffs  in  error 
that  the  interpretation  of  the  contract  adopt- 
ed by  the  trial  court,  and  followed  by  the 
appellate  court,  respecting  the  question  of 
liability,  is  unwarranted  by  anything  in  the 
language  of  the  Instrument.  It  is  said  that 
Tevis  and  McKittrick  did  not  agree,  aa  the 
trial  court  held  they  did,  that  they  person- 
ally would  use  their  best  endeavors  to  do  the 
things  that  were  in  contemplation.  It  la 
that  the  directors  of  the  corporation 
were  to  flx  the  price  of  the  treasury  stock, 
and  to  use  the  money  derived  from  its  sal* 
in  the  manner  indicated;  that  Tevis  and 
McKittrick  were  to  be  merely  [SS4]  tbe 
agenta  of  the  board  of  directors  (If  that 
board  should  so  determine),  without  author- 
i^  to  flx  the  price  of  the  stock,  pay  the  judg- 
ment, or  use  the  money  to  develop  claims,  or 
in  any  other  way  for  the  company's  benefit-, 
that  if  the  directors  should  fall  to  give  such 
authority,  Tevis  and  McKittrick  could  do 
nothing;  that  they  did  not  covenant  or 
agree  that  the  stock  would  sell  for  any  par- 
ticular price,  much  less  that  it  would  aell 
for  920,000  more  than  the  amount  of  the 
Judgment;  that  tbe  terms  of  the  agreement 
show  merely  the  expectations  of  the  parties. 
Its  V.  B. 
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wliicb,  »s  the  event  befell,  were  not  reftlUed, 
ukI  tliat  the  agreeinent  and  aJl  iti  ttipula- 
tioua  were  conditionAl  upon  the  sale  of  the 
■tock  tor  k  lufficient  price  to  meet  the  pur- 
poiea  indicated.  The  inuBtence  is  that  the 
Ryans  limply  sold  and  transferred  a  con- 
trolling interest  in  the  itodc  In  conaidera- 
tion  of  A  future  authoritj  to  tetl  the  treaH- 
ury  stock  tor  a  price  in  nowise  fixed,  and 
that  there  «aa  no  agreement  that  Tevia  and 
McKittrick  were  to  contribute  or  pay  any- 
thing to  the  oompany ;  that,  as  between  the 
corporation  and  the  shareholders,  the  240,- 
000  shares  of  treasury  stock  were  contrib- 
uted outright  to  the  corporation,  whicli, 
by  the  terms  of  the  agreement,  had  the  right 
to  sell  it;  and  that  Tevis  and  McKittrick 
did  not  undertake  to  bind  the  company  to 
return  or  pay  for  this  stock. 

The  gist  of  the  argument  seems  to  be  that 
Teris  and  McKittrick  incurred  no  personal 
liability  except  possibly  to  see  to  it  that  the 
capital  stock  of  the  company  was  changed 
from  ita  original  capitalization  (lOO.UOO 
shares,  of  the  par  value  of  HO  each}  to 
1,000,000  abarci,  of  the  par  value  of  CI 
each,  that  260,000  of  the  new  sharei  were 
placed  in  the  treasury  of  the  company,  and 
that  the  board  of  directors  of  the  corpora- 
tion Qxfld  a  price  for  the  sale  of  these  shares. 

The  agreement  shows  on  Its  face  that  it 
was  not  prepared  by  a  skilled  person,  and 
it  requires  construction.  But  we  think  it 
was  binding  upon  defendants,  at  least  to 
[285]  the  extent  that  the  decision  of  the 
territorial  supreme  court  gave  effect  to  it. 

The  argument  for  plaintiffs  in  error  at- 
tributes too  little  force  to  what  is  referred 
to  a«  the  "reinvestment  clause,"  cix.:  "The 
parties  of  the  first  part  shall  have  a  term  ot 
two  years  in  which  to  comply  with  alt  the 
requiremeuta  ot  this  contract.  Should  they 
fail  or  refuse  to  comply  with  all  the  agree- 
ments and  stipulations  herein  mentioned 
within  the  period  aforesaid,  then  this  agree- 
ment shall  become  null  and  void  and  of  no 
effect;  otherwise  to  remain  in  full  force 
and  effect.  Bhould  this  contract  be  annulled 
by  any  failure  of  the  parties  of  the  first  part 
to  do  any  and  all  thinsa  herein  required  of 
them,  then  the  interest  of  the  second  par- 
ties shall  reinvest  in  them  in  the  same  pro- 
portion and  ratio  as  tliey  held  and  were  pos- 
aesaed  of  at  the  signing  of  this  agreement." 
This  imports,  at  least,  that  it  the  project  for 
rehabilitating  the  company,  in  contempla- 
tion of  which  the  Ryans  devested  themselves 
for  the  time  of  the  majority  interest  and 
control  of  the  company,  should  come  to 
nuight,  they  should  be  reinvested  with  the 
same  proportion  ol  the  atock  of  the  company 
that  they  had  held  before.  But  the  company 
was  not  named  as  a  party  to  the  agreement,  I 
and,  even  if  treatad  as  a  party  by  implies- ' 


tion,  could  hardly  be  supposed  to  covenant 
for  a  transfer  of  the  outstanding  ttock. 
Hence  the  eoTenant  quoted  could  bind  Tevis 
and  McKittrick,  only,  who  themselves  were 
to  be  placed  in  control  of  the  company,  and 
of  the  very  atock  that  would  need  to  be  re- 
tranef erred  in  order  to  fulfil  the  stipulation. 
Consequently,  it  imports  a  personal  re- 
sponsibility on  their  part  to  see  to  it  that 
the  Ryans  were  "reinvested"  in  accordance 
with  the  terms  of  the  covenant. 

It  is  insisted  that  if  certain  declarations 
of  McKittrick,  said  to  have  been  made  dur- 
ing the  negotiations  that  immediately  pre- 
ceded the  signing  of  the  contract,  be  elimi- 
naled,  there  is  nothing  in  the  terms  of  the 
instrument,  [886]  or  in  the  circumstances 
under  whidi  it  was  made,  to  warrant  the  in- 
terpretation adopted.  In  tbia  view  we  do 
not  concur,  for  reasons  already  indicated. 

The  declarations  referred  to  are  also  aaid 
to  have  been  erroneously  admitted.  They 
were  made  by  McKittrick  in  the  absence  of 
Tevis  at  the  interview  of  November  29,  1902. 
Jepp  Ryan,  one  of  the  plaintiffs,  being  called 
as  a  witness  and  asked  to  state  the  con- 
versation between  McKittrick  and  himself, 
testified:  "Be  went  out  and  had  an  agree- 
ment made  and  brought  it  up  into  our  room. 
'Now,'  he  aays,  'Boys,  Mr.  Tevis  is  a  multi- 
millionaire and  rich  and  infiuentiat,  and  by 
putting  him  in  control  of  this  property,  or 
giving  us  control  of  the  property,  we  will 
try  to  handle  it  so  each  of  us  can  get  all 
our  money  back.*  I  says,  'Captain,  suppose 
you  don't  handle  it,  wbc^re  do  we  eome  in.' 
He  saya,  'If  we  don't  sell  the  atock  we  will 
return  to  you  the  property  the  same  aa  it  Is 
to-day.' "  It  appeared  that  thia  waa  after 
the  contract  was  drawn  up  and  before  it 
was  signed.  A  motion  was  made  to  atriks 
it  out  "because  the  contract  apeaks  for  It- 
self." This,  the  only  objection,  was  ovsr- 
ruted.  Bach  of  the  other  plaintiffs  was  per- 
mitted, over  the  like  objection,  to  givs 
etidence  of  a  similar  import. 

If  the  action  bad  bebn  baaed  alone  upon 
the  written  iustmmeut  there  would  be  forov 
in  the  objection  to  the  introduction  of  parol 
evidence  of  previous  proroiaea  inconsistent 
with  the  terms  of  the  writing.  But  the  ac- 
tion was  not  so  limited.  The  pleading  upcm 
which  the  parties  went  to  trial  (the  third 
cause  ot  action  in  ths  third  amended  and 
supplemental  complaint)  relied  not  upon 
the  contract  alone,  but  also  upon  alleged 
fraudulent  conduct,  beginning  with  reprs- 
sentationa  of  the  abundant  means  and  prop- 
erty of  the  detendanta,  on  the  strength  of 
which,  as  waa  said,  the  plaintiffs  entered 
into  the  written  agreement,  and  followed 
by  alleged  fraudulent  use  of  the  control  of 
the  company  thnt  was  turned  over  to  Tavts 
and  McKJttrlck  [M7]  in  pursiunoe  of  tbo 
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trntu  of  the  agreement.  The  evidence  of  the 
«U  decUrAtians  of  M^ittrick  wag  adinia- 
tibb  npcm  this  queation;  and  the  fact  that 
th«  allegationa  of  fraud  i^e  afterwardi 
■^ndoned,  or  were  held  b;  the  trial  court 
not  to  be  sufficiently  supported,  does  not 
render  erroneous  the  previous  rulingi  upon 
the  admiBiibility  of  the  eridence  referred  to. 
Jor  like  reaaona  we  find  no  error  in  the 
testimonj  to  ihow  that  the  Ryaui  were  not 
notified,  until  long  afferwards,  that  suit  had 
been  brought  by  the  Western  Company 
•gainst  the  TuiquoUe  Company  in  Califor- 
nia, or  that  suit  had  been  brought  upon  thia 
judgment  in  Cochise  county,  Arizona.  A»- 
•tuning,  for  argumeDt's  sake,  that  defend- 
anta  were  under  no  duty'to  keep  plaintiffs 
informed  in  regard  to  the  atatus  of  the  com- 
pany, and  that  the  contract  did  not  require 
that  they  should  do  bo,  it  nevertheless  was 
a  clrciunatance  of  more  or  less  significance 
upon  the  question  of  fraud,  that  events  of 
such  consequence  to  the  company  were  not 
communicated  to  parties  who  held  legal 
and  equitable  rlghU  such  as  the  Ryans  con- 
cededly  held. 

It  is  contended  that  the  appellate  court 
erred  in  holding  that  there  was  sulHcient 
evidence  to  ahow  a  demand  for  reinveatnicnt 
made  by  plaintiffs  upon  defendants.  The 
complaint  alleged  two  such  demands,  one 
on  February  16,  1R05,  the  other  on  August 
28,  1900.  Plaintiffs  introduced  teatioiony 
in  regard  to  an  oral  demand  claimed  to  have 
been  made  in  May,  1906,  and  it  was  upon 
this  alone  that  the  trial  court  permitted  the 
case  to  go  to  the  jury.  It  is  contended  that 
this  demand  waa  insuTicient  because  not 
made  in  proper  form,  nor  made  in  a  proper 
place,  and  made  only  upon  McKittrick,  and 
not  upon  Tevis  also.  AsHuming,  as  both 
courts  held,  that  a  apeeial  demand  was 
•aiy,  it  seems  to  ue  that  the  oral  demand 
referred  to  is  not  open  to  the  abjections 
made  to  it.  McKittrick  and  Tevis  were  joint 
contractors,  so  that  notice  to  either  w 
[288]  notice  to  both.  And  there  is  : 
doubt  that  it  was  sufficiently  specific  to  fai 
ty  warn  defendants  that  they  were  called 
upon  to  perform  their  engagement  under  the 
reinvestment  clause. 

Objection  is  made  to  the  trial  court's 
mling,  SQstatned  by  the  appellate  court, 
admitting  In  evidence  a  written  demand 
•erved  by  plaintiffs  upon  defendants,  marked 
Exhibit  "K."  This  was  a  letter,  undated, 
but  apparently  written  after  July  11,  IBOO. 
and  stated  to  have  been  served  upon  defend- 
ants in  September  of  that  year.  Ita  admia- 
slon  was  not  objected  to  on  the  ground  that 
it  did  not  evidence  a  proper  demand  (thia, 
indeed,  was  admitted),  nor  on  the  ground 
that  the  demand  came  too  late,  but  only  be- 
cause of  other  matters  contained  in  the  let- 


ter.  The  trial  court  having  refused  to  ax- 
elude  it  as  evidence,  •nbaequently  inatruetad 
the  jury  that  as  a  demand  it  came  too  late 
to  furnish  a. proper  support  for  plaintiffs' 
cause  of  action.  The  contention  now  ia  that 
because  of  self-serving  declarations  con- 
tained in  it.  Exhibit  K  ought  to  have  ben 
excluded  entirely  from  the  eonaideration  of 
the  jury,  and  that  it  waa  likewiae  inadmia- 
sible  because  it  contained  veiled  eliargaa  of 
fraud  on  the  part  of  the  defendants,  and 
also  offers  of  compromise  made  by  the  plain- 
tiffs. But  we  have  already  pointed  ont 
that  the  action  was  in  part  baaed  upon 
frand,  and  we  are  not  prepared  to  say  that 
the  fact  that  Exhibit  K  contained  inainua- 
tiona  attributing  fraud  to  defendanta,  eon- 
pled  with  the  fact  that  defendanta  did  not 
respond  to  it,  would  not  in  some  degree  t«Bd 
to  support  this  charge.  It  is  sufBcient, 
however,  to  aay  that  the  paper  waa  intro- 
duced as  evidence  of  a  demand,  and  was 
admissible  for  that  purpose  (in  Uie  abaenee 
of  objection  based  on  the  time  of  its  deliv- 
ce  it  contained  a  notice  that  plain- 
tilTs  insisted  that  defendants  should  com- 
ply, as  well  as  might  then  be  done,  with  the 
provisions  of  the  agreement.  The  fact  (ifit 
were  a  fact)  that  it  also  contained  matters 
irrelevant  to  the  demand  would  not  [S89] 
render  the  document  inadmissible.  The 
proper  course  would  have  been  for  defend- 
ants to  request  an  instruction  limiting  the 
effect  that  should  be  given  to  it  by  the  jury; 
or,  if  intending  to  insist  that  it  came  too 
late  to  constitute  a  proper  demand,  then  to 
exclude  the  paper  from  consideration.  The 
present  objection  was  not  priqterly  raiaed 
at  the  trial. 

It  is  insisted  that  the  court  erred  in  hold- 
ing that  plaintiffs,  under  the  avermenta  of 
the  complaint,  were  entitled  to  recover  the 
value  of  a  four-sevenths  interest  in  the  stock 
of  the  company.  The  basis  of  the  objection 
is  that  Buch  a  recovery  was  inconsistent  with 
the  cause  of  action  set  forth  iit  the  com- 
plaint, which,  it  is  said,  sought  a  recovery 
of  a  four-sevenths  interest  in  the  proper^ 
of  the  Turquoise  Company,  and  not  tlw 
value  of  four  sevenths  of  its  share  stock. 
This  is  a  mere  question  of  pleading,  and  is 
sufficiently  disposed  of  in  the  opinion  of  the 
appellate  court  below. 

It  is  contended  that  there  was  error  in 
sustaining  the  trial  court's  InstrueUon  that 
the  measure  of  plaintiff's  damages  waa  four 
seventh!  of  the  value  of  the  mining  com- 
pany's property,  minus  the  indebtedneaa  to 
the  Western  company.  As  already  shown, 
however,  the  appellate  court  did  not  «ustain 
thia  interpretation  of  the  contract,  but  in 
terms  rejected  it;  at  the  same  time  holding 
that  the  trial  court,  in  referring  to  the  valiM 
of  a  four-sevenths  inl«re*t  in  the  piupwlj 
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of  tbe  corporation  ■■  ■  teat  for 
of  dAmagM,  in  effect  reached  ■  correct  r«- 
nilt  through  the  emplOTineDt  of  in*ceur4t« 
phnueolog;,  uid  that  klthough  the  jury  mAj 
hav«  found  their  verdict  upon  An  incorrect 
theory,  the  error  vea  harmleu  end  the  jndg- 
ment  ihould  not  be  reverted,  beceuae  under 
tile  evidence,  the  rule  adopted  made  no  anb- 
atantlal  difference  in  the  rcanlt,  aaving  aa 
to  the  279,500  aharea,  and  aa  to  thia  tbe 
error  waa  eaail;  cured  bj  applTing  the 
proper  correction,  aa  above  mentioned. 

[2BO]  Finally,  the  point  ia  made  that,  a«- 
aumlDg  the  alleged  error  of  the  trial  court 
could  be  cured  by  a  remittitur,  the  ruling  of 
the  lupreiDe  court  and  the  remittitur  aa  en- 
tered accounted  only  for  the  2TB,G00  aharea 
that  were  retained  by  tbe  Byana  under  tbe 
contract;  and  it  ia  insiated  that  tbe  200,000 
aliarea  o(  truat  atock  to  which  UcKittrick 
he)d  tbe  legal  title,  with  the  2<0,000  eharea 
of  treaauiy  atocic,  tbe  legal  title  to  which 
waa  in  the  company,  and  over  which  defend- 
anta  had  no  control  except  in  their  capacity 
aa  director!  of  tbe  company,  ahoold  have 
been  deducted  from  the  entire  ibare  capital 
of  1,000,000  aharee,  and  tbe  plaintiffa  al- 
lowed only  the  value  of  four  seventh*  of 
the  difference,  less  the  276,500  shares  that 
they  retained.  Without  spending  further 
time  in  diacuision,  we  will  aimply  say  that 
In  our  opinion  tbe  view  auggeated  ia  incon- 
■iatent  with  the  terms  of  the  covenant,  which 
were  that  in  the  contingency  provided  for 
"tbe  intereat  of  the  second  partiea  shall  re- 
inreat  in  them  in  the  same  proportion  and 
ratio  aa  they  held  and  were  poasessed  of  at 
tile  signing  of  this  agreement."  This,  we 
think,  contemplated  that  they  should  be  re- 
stored to  the  same  proportionate  interest 
that  they  beU  prior  to  tbe  making  of  the 
agreement. 

In  aCBrming  the  judgment  we  arc  not  to 
bs  nnderatood  as  holding  that  the  rulings 
of  the  court  below  were  undubitably  cor- 
rect. In  dealing  with  the  instructions  of 
the  trial  court  respecting  the  mode  of  aacer- 
taining  the  damages,  and  in  permitting 
Qie  filing  of  a  remittitur,  and  affirming 
the  judgment  for  the  residue  of  the  ver- 
dict,  the  aupreme  court  of  the  territory  act- 
ed under  Revised  SUtutea  of  Arlsona  ISOl, 
f  1688.  which  provides,  in  substance,  that 
there  shall  he  no  reversal  on  an  appeal  or 
writ  of  error  tor  want  of  form  provided  suf- 
lleient  matter  or  suhatauoe  be  contained  In 
the  record  to  enable  tbe  court  to  decide  the 
oanae  upon  ita  merits;  and  also  provides  for 
remitting  excessive  damages  pending  the  ap- 
paaL  The  record  in  the  present  ease  came 
Idrly  within  the  purview  of  [291]  this 
proriaion.  And  we  are  not  disposed  to  light- 
ly disturb  the  decision  of  a  territorial  su- 
pnone  court  turning  so  largely,  aa  this  does, 
••  L.  ed. 


upon  the  local  practjee.  Pheanix  R.  Co.  v. 
Landia,  831  U.  8.  678,  679,  ante,  377,  380,  S4 
Bup.  Ct.  R<^.  170;  Work  *.  United  Globe 
Mines,  231  U.  8.  606,  600,  ante,  386,  8e£,  34 
Snp.  Ct.  Bep.  274;  Hontoya  v.  Gonsales. 
2S2  U.  S.  376, 37a,  ante,  646,  648,  84  Sup.  Ct. 
Rep.  413. 

We  have  dealt  vrlth  all  the  queationa  that 
appear  to  have  been  raised  in  tiie  aupreme 
court  of  the  territory.  Otbera  we  need  not 
notice.  Glla  VaUey,  Q.  k  N.  R.  Co.  v.  HaU, 
232  U.  B.  04,  08,  ante,  621,  623,  84  Sup.  Ct. 
Rep.  2S0. 

Judgment  affirmed. 


SAMUEL  LEWIS,  Petitioner, 

Q.  OLIVER  FRICK,  United  States  Immi- 
gration Inspector,  etfl. 

(See  a  C.  Reptffter's  ed.  201-304.) 

Aliens  —  deportation  —  effect  of  prevl- 


1.  An  alien  who,  after  baring  been  domi- 
ciled some  six  years  in  the  United  States, 
departs  from  this  country,  even  for  a  brief 
period,  and  on  re-entering  brings  into  the 
country  a  woman  for  the  purpose  of  prosti- 
tution or  other  immoral  purpoae.  subjects 
himself  to  the  operation  of  tne  clauMS  of 
the  immigration  act  of  February  20,  1007 
(34  Stat,  at  L.  SDS,  chap.  1134),  as  smend- 
ed  by  the  act  of  March  26,  1010  (33  Stat. 
at  L,  263,  chap.  128,  U.  8.  Comp.  Stat.  Supp. 
1011,  p.  601),  that  relate  to  the  exclusion 
and  deportation  of  aliena,  the  aame  as  if 
he  had  no  previous  residence  or  domicil  2n 
tbe  United  States. 

[S-or  otber  cases,  ses  AUent,   VI.,  In   Dlfesl 

Bap.  Ct.  1*M.] 
Oonrta  —  deportation  of  alien  —  JndldaJ 
review  of  llndlnsa. 

2.  The  findings  of  the  Seeretan  of  Com- 


ported and  brought  into  the  United  States 
a  woman  for  an  immoral  purpose,  ia  binding 
on  the  court*  if  there  waa  evideiioe  to  sup- 
port   it   and    the    bearing   waa    fairly    con- 

[For  other  cases,  sea  Conrt*.  M-nB,  Is  IH- 
C«st  Bap.  Ct.  dot] 


NoTK — On  concluHivenesa  of  jndgmeiita 
generally — see  notes  to  Sharon  v.  Tnry,  1 
L.R.A.  672;  Bolltag  v.  Schuyler  Nat  Bank, 
a  LJLA.  142;  Wieae  t,  San  Praneiaeo 
Musical  Fund  Boe.  7  L.R.A.  677;  Morrill  *. 
Morrill,  11  L.R.A.  ISC;  Shores  ▼.  Hooper,  U 
L.R.A.  SOS;  Bank  of  United  State!  ▼. 
Beverly,  II  L.  ed.  U.  S.  76;  Jdinaon  StMl 
Street  R.  Co.  v.  Wharton,  SB  L.  ed.  U.  S. 
429;  and  Southern  P.  R.  Co.  r.  United 
States,  42  L.  ed.  U.  8.  366. 

On  judgment  in  criminal  action  aa  ras 
/udiosta  in  civil  action — see  note!  to  -Mleka 
T.  Maaon,  11  L.ILA.IME.)  668,  ud  Stria' 
v.  Roach,  31  L.RJL(N&)  «T0, 
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AlloBB  —  deportation  —  ImporUac  woui'  /~VN   WBIT   ol    Certiorari   to   the   United 

■n  (or  InunonU  parpoM.  V^  BUtes  Circuit  Court  of  Appekla  for  tha 

3.  An  kUm,  Uwugh  not  previouily  con  siith  Circuit  to  review  a  decree  whieh  r*- 
Tieted  ot  importing  u  alien  for  the  pur  ,,r«d  a  decree  of  the  Circuit  Court  lor  the 
poM  of  prostitution  or  other  immoral  pur  f.rf._  n-  *  '^  i  ».•  i  ■  m  ii.  iT^ 
iZ  un<£r  the  immigration  «t  of  Febriir,  ^'**™  ^'■*fi«*  "'  """"B"  '»5  ^  ^ 
M,  1607,  I  3,  ae  amended  by  the  act  ol  '''«'«*  *»"  ''■^*"  ~T>"  <>'  •"  "''«  '■  *—■ 
March  26,  1010,  making  auch  importatior  ^°^7  under  a  warrant  for  deportation.    Af- 

le   below,   118  C.   C.  A.  «W, 
Lwa  «eo.  ova. 
The  facta  are  atated  in  the  opinion. 

Ur.   Oar   W.   Hoore  argued   the   caute, 

ing  in  g  £  tlie  claMu  of  aiieng  whicb  shell  and,  with  U«B8rs.   Frederic  S.   Florian,  H. 

be  excluded  from  admisiion  to  the  United  P.   Wilaon,  and  Philip  T.  VanZile,  filed  a 

SUtea,    apecifically    includes   "peraona    whu  brief  for  petitioner  ■ 

procure  or  attempt  to  bring  in  proatitutca,  ^^  authority  of  the  courU  to  rerlew  the 

r^trcror  Kny*^w^s":r  t^r^^'  "^ri  ^  *"-  "--^t  t  *"'  ^•i^ 

..  «n   «.'..._..■,.    .      ..  '^1  '^    ..'  ment  of  Commerce  and  Lalmr  on  habeaa 
corpus  ia  well  eatabliahed. 

Re  Paniara,  51  Fed.  2TS;  Be  Uartorelli, 

..-   -^-    ___ .    .... ,„.  03  Fed.  437;   Be  Maiola,  67   Fed.  114;   Be 

Bnp.  Ct.  1W8.]                                    ...      „      ,  OU,  96  Fed.  487;  IllinoU  ex  rel.  McNidioIa 

Jndsinent  -  r«.    Judicata  -  IdenUcol  ,    p           ^^^   „    g    loo,  52  L.  ed.  121.  28 

^nWrrtlvet^uIr  '*'""*"'   '"'   ^^^  Sup.^   Rep.   68;    United   Stat*.   «   «L 

4.  An  acquitUl  undw  an  indictment  S,'^'? '*  ""'"""^  "l^*^"  "?.«:  ^  l^^ 
charging  aT alien  with  the  importation  of  Watchorn,  160  Fed.  1014;  Eedfem  t.  Hal- 
•nottier  alien  for  an  immoral  purpose,  coo-  V*;  108  C.  C.  A.  262,  188  Fed.  IBO. 

trary  to  the  immigration  act  of  February  The   queatiou   aa   to   whether   or   not   an 

20,  190T,  g  3,  aa  amended  by  the  act  of  alien  returning  to  the  United  SUtea  after 
March  £6,  1910,  ia  not  r«t  judioaia  in  a  pro-  ^  temporary  absence  ia  an  alien  immigraat 
eeeding  before  tbe  Department  ol  Commerce  j,  one  of  law 

and  Labor  to  deiK>rt  auch  alien,  under  the  „  q       J^^l     q„.  49.  22  Ops.  Atty.  Gen. 

proviatona  of  Sg  2,  21,  of  the  immigration  357                                       •           r-         j 

act,  becauae  he  bad  brought  a  wouiur  iuto  ,  ,                  ,  ,        ,              j,       .   .    .    ^ 

the  United  SUtea  for  an  immoral  purpose.  In'ewn"*  »*  1»"  'rom  undlaputed  faeU 

(For  other  cofcen,  we  JudBment,  III.  J.  In  W-  are  to  be  finally  drawn  by  tha  eourta,  and 

Keat  Snp.  a.  1S08.1  not  by  the  Department. 

Altena  —  deportation  —  to  what  country.  Ex    parte   Baraceno,    182   Fad.    OSS;    Be 

6.  Rugaia,  not  Canada,  is  the  country  to  Nicola,  106  C.  C.  A.  464,  184  Fed.  322. 
which   should    be   deported,   under    ihc   im-  j^^^  ia  not  an  alien,  amen^le  to  tbe  im- 
migration act  of  February  20.  1907    ||  20.  ^ig^alion   law^  and  i;  not  subject  to   in- 

21,  an  alien  who,  some  six  veara  after  com-  ^..  ,  ^  ...  .  .,■■  ... 
in^  to  the  United  SUte.  fVom  Rnaaia,  bia  'P^}'^''  *"<'  deporUtion  while  rnidinK 
native  land,  enters  Canada  and  immediately  l*"'""?  •■'*  peaceably  in  the  United 
re-enter«  the  United  Btatea,  bringing  a  SUtes,  for  the  reason  that  he  was  admitted 
woman  for  an  immoral  purpoae,  the  three  into  the  country  lawfully  and  regularly  in 
Tears'  period  prescribed  by  theee  aectiona  1904.  It  ia  not  claimed  that  he  was  guilty 
for  the  return  of  the  alien  to  "the  country  of  any  fraud,  miareprescnUtion,  or  decep- 
wheoce  he  came"  maniteatly  limiting  only  tion,  and  manifestly  he  doea  not  stand  iu 
the  authority  to  deport,  and  not  affecting  ^.e  claas  of  those  aliena  who  ha^e  entered 
the  determination  01  the  conntry  to  which  ,,  .  ,  j  ,  .,  ,  .v  a  _i  - 
the  alien  ia  to  be  deported,  and  the  legia-  *>>«  ^^"^H  fraudulen  ly  In  the  firrt  in- 
lative  intent,  as  indicated  by  §  35,  being  »*»"'*■  ■"*  "l"*  therefore  can  acquire  no 
that  aliens  subject  to  deportation  shall  be  "ffhta  which  the  goremment  must  recog- 
Uken  to  trana-Atl antic  or  trans-Pacific  niie.  Neither  ia  he  within  that  claM  of 
porta  if  they  came  thence, -rather  than  to  aliens  excludable  under  our  lawa,  who  are 
foreign  territory  on  this  continent,  although  "detained"  or  "duly  held"  at  our  bordera. 
It  may  have  been  croaaed  on  the  way  to  thia  r^^^^  ,  Halpert,  108  C.  C.  A.  262.  186 
(Sir  dther  ««».  aee  Aliens  VI,  to  DUeat  f«»-  ^^^i   R"^"  '■  ^^'^  SUtea,  81  0. 

■up:  ex  UOa.1  0.  a.  454,  152  Fed.  346;  Sprung  t.  Morton, 

182  Fed.  330;  United  BUtea  t.  Sprung,  110 

rjjo   2081  ^-  C-  A-  3^.  187  Fed.  903;  United  SUtei  t. 

Aultman  Co.  70  C.  C.  A.  457, 148  Fed.  1022t 

United  SUte«  v.  Nakaahima,  87  C.  C.  A. 

Aigned  January  28,  1914.     Decided  April  $46, 160  Fed.  842;  Lem  Moon  Sing  t.  United 

0,  1014.  6Ute%  108  U.  S.  S38,  30  U  ed.  1082,  19 
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Sup.  Ct.  Rep.  B67;  LftU  Ow  Bcw  *.  United 
StJitei,  144  U.  S.  59,  61,  63,  3«  L.  M.  344, 
84S,  340,  IS  8up.  Ct.  Rep.  617. 

Error!  of  law  bj  executive  depKiimenta 
maj  be  reviewed  by  tbe  courts. 

Botii  V.  Davie*,  173  Fed.  1001;  Qanntlea 
T.  WilliMna,  192  U.  8.  I,  48  L.  ed.  317,  24 
Bup.  Ct  Rep.  177;  United  States  ex  rel. 
KicoU  V.  WilliamB,  173  Fed.  023;  Ex  parte 
Eoerner,  176  Fed.  478;  Ex  parte  Watchom, 
160  Fed.  I0]4i  United  State*  ex  rel.  Huber 
T.  Sibraj,  178  Fed.  144;  American  School 
of  Hagnetie  Healing  v.  McAnnnlty,  IB7  U. 
B.  103,  47  L.  ed.  06,  S3  Sup.  Ct  Bep.  33; 
Re  NicoU,  106  C.  C.  A.  464,  184  Fed. 
DeBniler  v.  Qallo.  106  C.  C.  A.   B46,  184 

Fed,'  see. 

It  being  conceded,  aa  w«  asfume  It  mart 
be,  that  errora  of  law  bj  the  Department 
ot  Commerce  and  Labor  ma;  be  reviewed 
bj  the  eourta,  it  cannot  be  urg^ed  that  the 
deciiioni  of  the  Secretary  of  the  Depart-- 
ment  on  all  qaeationi  relating  to  aliens  are 
conclusive  and  final.  It  ii  equally  clear 
that  any  authority  the  Secretary  may  have 
must  be  iound  in  the  statute. 

Botii  V.  Davies,  ]73  Fed.  696. 

The  statute  malceB  no  provision  for  the 
deportation  of  an  alien  becauae  he  is 
thought  to  have  imported  a  woman  for  an 
immoral  purpose,  unless,  as  provided  In 
S  3  of  the  act,  the  woman  imported  is  an 
alien,  and  the  psrty  importing  her  has  been 
convicted  of  so  doing,  which,  under  the  law 
in  such  case,  constitutes  a  felony. 

Rt  parte  Saraceno,  18S  Fed.  9SS. 

Citizens  cannot  l>e  refused  admission  into 
this   country   under   tha   laws   relating   to 

Re  Nicola,  anpra. 

Petitioner  being  lawfully  in  the  country 
and  a  resident  of  the  country,  and  never 
having  been  held  at  the  border,  could  not 
be  excluded  under  |  8,  but  must  necessarily 
come  within  |  3,  which  provides  for  deporta- 
tion only  In  ease  of  conviction. 

Wong  Yon  v.  United  States,  104  C.  C.  A. 
636,  181  Fed.  S13. 

Where  a  warrant  is  not  specific  o^  where 
sentence  is  illegal,  the  prisoner  ia  entitled 
to  his  litwrty. 

United  State*  ex  reL  Huber  v.  Bibray, 
ITS  Fed.  144. 

The  immigration  laws  clearly  eontemplate 
the  deportation  of  aliens  to  the  country 
whence  they  came  when  they  illegally  en- 
tered tha  United  SUtee,  regardless  of  their 
naUvity.  Tie  only  exception  Is  when  an 
alien,  intending  to  enter  the  United  States, 
for  the  convenience  of  his  voyage  lands  first 
In  foreign  territory  contiguous  to  the  Unit- 
ed States. 

United   States  ex  reL  Rule  v.   Bedfern, 
166  Fed.  603. 
S«  Ii.  ed. 


Assistant  Attomey  Oenoral  WallMa 
argued  the  eauae  and  filed  a  brief  for  ra> 
Bpondent: 

Ute  act  ot  February  20,  1007  <S4  BUt. 
at  L.  808,  ehap.  1134),  aa  amended  by  the 
aet  ot  March  26,  ISIO  (36  SUt.  at  L.  863, 
chap.  1S8,  U.  S.  Comp.  Stat,  Snpp.  1911, 
p.  001),  applies  to  resident  aliens  like  the 
petitioner, 

L«plna  T.  Williams,  232  U.  S.  78,  ante, 
MS,  84  Sup.  Ct.  R«p.  196;  United  States  ex 
rel.  UeberaU  v.  Williams,  187  Fed.  470. 

Th::  act  of  1B07,  as  amended  by  the  act 
of  1010,  does  not  make  a  conviction  a  con- 
dition precedent  to  the  deportation  of  an 
alien  like  the  petitioner,  who  imported  a 
wonun  into  the  United  State*  for  immoral 
pnrposea  at  the  time  of  his  own  entry. 

United  Btataa  v.  Wong  Yon,  223  U.  B. 
67,  B6  L.  ed.  364,  32  Sup.  Ct  Sep.  IftS; 
Ex  part*  Fouliot,  196  Fed.  437. 

The  acquittal  of  the  petitioner  under  the 
indictment  is  not  res  judicata  ot  the  right 
to  deport  him. 

Bugajewiti  v.  Adams,  228  U.  8.  686,  67 
L.  ed.  976,  33  Sup.  Ct  Rep.  607;  Chan- 
tangeo  v.  Abaros,  S18  U.  B.  476,  B4  L.  ed. 
1116,  31  Sup.  Ct.  Rep.  34;  Chin  Kee  *. 
United  States,  166  Fed.  74;  Coffey  t. 
United  BUtes,  116  U.  8.  436,  29  L.  ed.  664, 
e  Sup.  Ct  Rep.  437,  11  Columbis,  L.  Rev. 
170)  Fong  Yue  Ting  v.  United  Statea,  140 
U.  S.  098,  87  L.  ed,  006,  13  Bap.  Ct.  R^. 
lOlO;  Johanneasen  v.  United  Statea,  226 
U.  B.  227,  G6  L.  ed.  1066,  32  Sup.  Ct  Bep. 
613;  Lilienthal  v.  United  States,  97  U.  & 
S37,  S4L.ed.BDl;  Uicks  v.  Mason,  146 
Mich.  SIS,  11  LJt.A.(N.S.)  663,  108  N. 
W.  707,  »  Ann.  Cas.  201 ;  Stat«  v.  Roach, 
83  Kan.  606,  31  L.Rjl>.{N.8.)  670,  118  Pae. 
160,  1  Ann.  Cas.  1182;  Stone  v.  United 
States,  167  U.  S.  178,  42  L.  ed.  127, 17  Snp. 
Ct.  Rep.  776;  United  Statea  v.  Donaldsoa- 
Shultis  Co.  148  Fed.  681;  United  Statea  v. 
Reisinger,  128  II.  8.  308,  32  L.  ed.  480, 
0  Sup.  Ct.  Rep.  BB;  Williams  v.  United 
States,  106  C.  C.  A.  467,  186  Fed.  47B; 
Wong  Wing  ▼.  United  SUtes,  163  U.  S. 
228,  41  L.  ed.  140,  16  Sup.  Ct'Sep.  077; 
■  B  V.  Wolf,  286  U.  8.  872,  67  L.  cd. 
218,  33  Sup.  Ct.  Rep.  31. 

The  petitioner  was  properly  ordered  de- 
ported to  Russia. 

(1)   The  question  is  not  open  on  habeai 

Re  Bonner,  IBl  U.  8.  24S,  38  L.  ed.  1«, 
14  Bup.  Ct  Rep.  323;  De  Bara  v.  United 
Btates,  40  C.  0.  A.  194,  BB  Fad.  942)  Ex 
parte  Lange,  18  Walt.  163,  21  L.  ed.  S7t; 
Lavln  V.  LeFerre,  60  C.  C.  A.  426,  126  Fsd. 
693;  Lni  Lorn  v.  United  Statea,  92  0.  C. 
A.  BO,  166  Fed.  106;  Re  Mills,  136  U.  S. 
263,  34  L.  ad.  107,  10  Sup.  Ct  Rap.  7M; 
Re  Swan,  160  U.  8.  087,  »  L.  ad.  1207, 14 
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was  "the  countiy  whence  he  came,"  witliin 
the  meuiing  of  the  act. 

The  proviiiona  that  are  eipccially  perti 
nent  are  let  forth  in  the  margin.t 

[S95]  The  decUion  of  the  circuit  court  of 
appeal!  ii  attacked  here  on  Krera]  grounde. 
The  flnt  ie  baaed  upon  the  fact  that  the 
alien  had  an  eatablUhed  domicil  and  rea- 
idence  in  the  United  States  dating  from 
September  20,  1904,  having  obtained  his  ad 
miMiOD  into  the  country  legally,  and  main' 
tained  a  domicil  here  continuoualy  from  the 
date  [S96]  of  hia  entry  until  the  time  of  his 
arrest}  and  it  ii  inaisted  that  the  fact  of  hia 
having  crossed  the  river  to  Canada,  even 
though  it  was  done  with  the  object  of  bring- 
ing a  woman  into  this  country  for  the  pur- 
pole  of  prostitution,  did  not  bring  him  with- 
in the  reach  of  the  immigration  act,  or 
eubject  him  to  the  summary  proceduri.  there- 
in prescribed. 

This  question  is  settled  adversely  to  the 
contention  of  petitioner  by  our  recent  deci- 
sion in  Lapina  v.  Williams,  232  U.  S.  TB, 
ante,  BIS,  34  Bup.  Ct.  Rep.  IQS.  That  case 
arose  under  the  act  of  February  20,  1007, 
while  this  arises  under  the  same  act  as 
amended  March  2S,  ISIO.  But  the  changes 
are  not  such  aa  to  affect  the  authority  of 
that  decision  upon  the  present  point. 

In  lApina  v.  Williams  it  did  appear  that 
the  alien  had  practised  prostitution  for 
many  years  before  her  temporary  departure 
from  the  country,  and  that  she  not  only 
returned  with  the  intent  to  continue  the 
practice,  but  did  almost  immediately  engage 

f'An  Act  To  Regulate  the  Immigrati 
of  Aliens  into  the  United  States,"  approved 
PehruarySO,  1607,  chap.  1134.  34  SUt.  at 
L.  8S8,  aa  amended  by  act  of  March  26, 
ISIO,  chap.  128,  36  Stat,  at  L.  263,  U.  8. 
Comp.  Stat.  Supp.  1011,  p.  oOl. 

"Bee.  S.  That  the  following  classes  of 
aliens  shall  be  excluded  from  admiBsioo  into 
the  United  States  .  .  .  persons  who  pro- 
cnre  or  attempt  to  bring  in  prostitutes,  or 
women  or  girls  for  the  purpose  of  prostitu- 
tion,  or   for   any    other   immoral   purpose, 

"Sac.  S.  That  the  importation  into  the 
United  States  of  any  alien  for  the  purpose 
ct  prostitution  or   for   nny   other  immoral 


tempt  to  import,  into  the  United  States,  any 
alien  for  the  purpose  of  prostitution  or  for 
nay  other  immoral  purpose,  .  .  .  shall. 
In  every  such  case,  be  deemed  Ruilt^  of  ^ 
felony,  and  on  conviction  thereof  be  impris- 
oned not  more  than  ten  years  and  pay  a  fine 
irf  not  more  than  Are  thousand  dollars. 
,  .  .  Any  alien  who  shall  be  convicted 
mder  any  of  the  provisions  of  this  section 
ahatl,  at  the  expiration  of  his  sentence,  he 
taken  into  custody  and  returned  to  the  coun- 
try whence  he  came,  or  of  ivhich  he  is  a  sub- 
ject or  a  citizen,  in  the  manner  provided  in 
ftS  L.  cd. 


in  it,  and  continued  it  until  her  arreat  un- 
der the  provisions  of  the  immigration  act. 
But  the  real  ground  of  decision  was  that 
Congress,  in  the  act  of  1903  [32  SUl  at  L. 
1213,  chap.  1012],  sufficiently  expressed, 
and  in  the  act  of  1607  reiterated,  the  pur- 
pose of  extending  the  prohibition  against 
the  admission  of  aliens  of  certain  classes, 
and  the  mandate  for  their  deportation,  to 
all  aliens  within  the  descriptive  terms  of  the 
excluding  clause,  irrespective  of  any  qualifi- 
cation arising  out  of  a  previous  residence  or 
domicil  in  this  country.  This  view  was 
based  (a)  upon  the  legislative  history  of 
the  act  of  1003  {from  which  the  material 
provisions  of  the  1007  act  were  taken), 
which  was  a  re-enactment  of*previou3  laws, 
hut  with  the  deliberate  omission  of  the  word 
"immigrant"  and  of  certain  other  qualify- 
ing phrases  that  had  been  construed  by  ti)e 
courts  as  giving  so  limited  meaning  to  the 
word  "alien"  as  not  to  include  aliens  pre- 
viously resident  in  this  country,  and  who 
had  temporarily  departed  with  the  intention 
of  returning;  (b)  .upon  the' clear  language  of 
the  excluding  clause  of  g  2  [2BT]  of  the  act 
of  1D07  (quoted  in  full,  832  U.  S.  91) ;  (c) 
upon  the  fact  that  none  of  the  excluded 
classes  (with  the  possible  exception  of  con- 
tract laborers)  would  be  any  less  undesir- 
able if  previously  domiciled  in  the  United 
States;  and  (d)  upon  the  fact  that  the  sec- 
contains  its  own  specific  provisos  and 
limitations,  which,  upon  familiar  principles, 
tend  to  negative  any  other  and  implied  ex- 
sections  twenty  and  twenty-oae  of  thia  Mt. 

"Sec.  20.  That  any  alien  who  shall  enter 
the  United  States  in  violation  of  law,  .  .  . 
shall,  upon  the  warrant  of  the  Secretuy  of 
Commerce  and  Labor,  be  taken  into  custody 
and  deported  to  the  country  whence  he  came 
at  any  time  nithin  three  years  after  the 
date  of  his  entry  into  the  United  State*. 

"Sec.  21.  That  in  caae  the  SecreUry  of 
Commerce  and  Labor  shall  be  satisfied  that 
an  alien  has  been  found  in  the  United  States 
iolation  of  this  act,  or  that  an  alien  is 


States,  he  shall  cause  such  alien,  within  the 

Eeriod  of  three  years  after  landing  or  entry 
herein,  to  be  taken  into  custody  and  re- 
turned to  the  country  whence  be  came,  as 
provided  by  section  twenty  of  this  act.  .  .  . 
"Sec.  35.  That  the  deportation  of  aliens 
arrested  within  the  United  Statea  tSUa  en- 


Atlantic  or  trans-Paciflc  porta  from  which 
id  aliens  embarked  for  the  United  Statea; 
if  such  embarkation  waa  for  foreign  con- 
tiguous  territory,    to   the    foreign   port   at 
which  said  aliens  embarked  for  audi  ter- 
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We  hold,  tlierefore,  thtt  the  fact  that  the 
petitioner,  Lewis,  hkd  been  domiciled  for 
■iz  years  or  more  in  this  country,  he  ren 
ing  still  an  alien,  did  not  change  his  status 
BO  as  to  exempt  liim  from  the  operation  of 
the  immigration  act;  and  that  if  ho  departed 
from  the  country,  even  for  a  brief  space  of 
time,  and  on  re-entering  brought  into  the 
countiy  a  woman  for  the  purpose  of  proBti- 
tution  or  other  immoral  purpOEe,  be  sub- 
jected himself  to  the  operation  of  the  clauses 
of  the  act  that  relate  to  the  exclusion 
deportation  of  aliens,  the  same  aa  if  he  had 
bad  no  previau*  residence  or  domicil  in 
country.  In  abort,  the  period  of  three  years 
from  entry,  prescrilied  by  33  20  and  Bl,  runs 
not  from  tbe  date  when  the  alien  first 
tered  the  country,  but  from  the  time  of  tbe 
prohibited  entry;  that  is  to  aay,  in  the  pres- 
ent case,  the  entry  made  by  the  alien  when 
bringing  in  the  woman. 

The  next  question  is  whether  there  was 
■ufficicnt  evidence  to  fairly  sustain  the  find- 
ing of  the  Secretary  of  Commerce  and  Labor 
to  the  effect  that  petitioner  did,  on  Novem- 
ber 17,  1910,  import  and  bring  into  the 
United  States  a  woman  for  an  immoral  pur- 
pose. Upon  this  question,  petitioner's  con- 
tention was  and  is,  tbat  the  woman  is 
in  fact  his  wife.  He  testified  that  he  mar- 
ried her  in  Warsaw  shortly  before  be  came 
from  Russia  to  this  country,  and  that  when 
he  brought  her  aeroaa  tbe  river  from  Wind- 
sor he  intended  that  he  and  abe  should  live 
together  in  Detroit  aa  husband  and  wife. 
The  contention  [2B8]  of  respondent  waa  and 
is,  that  the  story  of  tbe  marriage  was  a  pure 
fabrication,  resorted  to  in  the  effort  to  con 
ceal  the  fact  that  tbe  woman  was  a  proati- 
tute  and  imported  by  petitioner  for  Immoral 
purposes.  There  is  much  in  the  evidence  to 
support  this  view.  Petitioner  admitted  that 
his  real  name  wai  not  Lewis,  but  Prezysus- 
kier,  and  his  "other  name"  was  Nosaelc ;  that 
he  first  used  the  name  of  Lewia  after  com- 
ing to  this  country;  that  his  father's  name 
waa  Cbaalcel  PrezyauBkier;  tbat  be  knew  his 
alleged  wife  aa  "Leah,"  and  did  not  know 
her  other  name,  If  any;  that  he  knew  her 
father  as  "Isaac,"  but  did  not  know  whether 
ha  had  any  other  name;  that  two  friends 
were  present  at  the  ceremony,  but  he  could 
not  rememlier  their  nameB;  tbat  he  lived 
with  the  woman  in  Warsaw  for  Ave  or  six 
months,  and  then  separated  from  her  be- 
eause  he  heard  stories  of  improper  conduct 
on  her  part,  and  that  he  afterwards  heard 
■he  had  had  children  before  the  marriage. 
Being  questioned  concerning  hia  life  in 
New  York  he  professed  himself  unable  to 
give  the  names  of  several  persons  among 
those  with  whom  he  said  be  had  come  in 
contact,  and  who  could  presumably  have 
been  called  «ther  to  eorroborata  or  to  con- 
•TS 


tradict  his  testimony.  He  declared  tbat  ha 
had  not  seen  bis  alleged  wife  since  coming 
to  America  until  tbe  occasion  when  he  met 
her  at  Windsor.  Being  aaked  "How  did 
you  happen  to  meet  her  at  that  timet"  be 
answered  as  follows ;  "I  was  home  not 
working  one  day  and  Berman  comes  up  and 
asks  for  me  and  I  don't  know  bow  ha  got  my 
address  and  I  was  surprised  that  a  strange 
man  should  ask  for  my  name  but  my  eouiin, 
Mrs.  Newman,  told  him  he  should  come  liack 
at  night  when  I  got  home  from  work  and 
he  came  back  and  said  'I  have  regards  for 
you'  and  he  said  'Are  yon  Lewis'  and  I  said 
'Yes'  and  be  aaked  me  questions,  it  I  was 
ever  in  Warsaw  and  I  aaid  'Ye*,'  and  he 
said,  'I  have  regards  from  your  wife'  and 
I  pretended  to  say  that  I  havent  got  any, 
because  I  kept  myself  single,  but  still  [EBB] 
when  be  mentioned  tbe  name  I  knew  what  it 
waa  and  I  said,  'Where  is  she,  what  does  she 
want  of  me'  and  he  said  'She  ta  not  here, 
she  is  in  Canada,  but  I  will  let  you  know 
when  she  gets  here.'  On  the  ITtb  I  went  to 
work  in  the  morning  and  at  dinner  time 
when  I  got  back  Mr.  Berman  was  there  wait- 
ing for  me.  I  said,  'What  is  the  matter'  and 
he  said,  'I  rptcived  a  telegram  that  my  wife 
and  your  wife  are  coming  here  and  I  want 
you  to  come  over  with  me  to  Windsor  and 
meet  tbero,'  and  I  aaid,  'She  will  come  over 
to  the  Immigration  Otlice  t)iRy  should  send 
for  me  over  there  ana  she  could  get  out' 
Well  be  said  it  waa  better  for  me  to  come 
over  there,  'For  you  know  how  a  woman 
is;'  he  said,  'She  might  maiie  you  trouble' 
and  I  didn't  think  about  it,  so  I  went  there 
and  met  her  and  I  went  over  to  Windsor  and 
stood  there  fifteen  or  twenty  minutea  and 
got  a  train  to  the  station  at  Windaor  and 
met  her  there  but  very  cool  and  came 
over  here  to  tbe  Immigration  Office." 

The  story  is  extraordinary.  How  it  hap- 
pened that  the  alleged  wife,  who  had  known 
him  as  Prezysuskier  in  Warsaw,  waa  able 
through  the  good  offices  of  an  entire  stranger 
to  identify  him  as  Lewis,  in  Detroit,  more 
than  ail  years  later,  was  not  explained.  The 
alleged  husband's  readiness  to  accept  her  is 
equally  auapicioua.  There  were  other  cir- 
cumstances tending  to  discredit  tbe  itory 
of  the  marriage.  And  if  that  story  fell,  tbe 
inference  of  an  unlawful  purpose  waa  ir- 
resiBtible.  It  should  be  mentioned  that  tbe 
exhibits  introduced  upon  the  examination  on 
which  the  warrant  of  deportation  waa  Issued 
are  not  included  in  the  record;  but  it  doM 
appear  tbat  among  them  waa  a  statement 
made  by  the  alien  at  police  headquarters  In 
Detroit  on  November  21,  1910.  Were  there 
doubt  whether  tbe  testimony  itself,  without 
the  documentary  evidence,  would  support  tbe 
~  m  of  the  Secretary  of  Commerce  and 
Labor,  we  should  be  inclined  to  say  that  • 
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eourt  ought  not  set  uide  ihat  nctioa  without 
•t  lei.it  requiring  the  [300]  production  ot 
the  exhibits  that  were  preaented  to  the  Bec- 
TmUty.  But,  without  regard  to  them,  enough 
appears  to  show  th&t  he  wm  fullj  jtutlfled 
in  coDcIuding  ka  a  matter  of  lact  that  the 
whole  atorj  of  the  marriage  in  Wariaw  wai 
a  fabrication,  and  tbat  in  truth  Lewi*  went 
from  Detroit  to  Windsor  upon  information 
from  which  he  inferred  that  the  woman  was 
an  alien  and  a  prostitute,  willing  to  accom- 
pany him  to  Detroit  for  an  immoral  pur- 
pose, and  that  he  brought  her  to  Detroit  for 
that  purpose. 

This  being  so,  and  there  being  no  conten- 
tion that  the  bearing  was  not  fairlj  con- 
ducted, the  finding  of  the  Secretary  upon 
the  question  of  fact  is  binding  upon  the 
courts.  Low  Wah  Suey  v.  Baciius,  225  U. 
S.  460,  468,  66  L.  ed.  1165,  1167,  32  Sup. 
Ct.  Sep.  734;  Zaiconaite  t.  Wolf,  £26  U. 
8.  272,  276,  67  L.  ed.  218.  220,  33  Sup.  Ct. 
Rep.  31. 

Respecting  the  construction  of  the  att, 
we  cannot  assent  to  the  view  entertained  by 
the  circuit  court.  Section  2  declares  that 
certain  classes  of  alieits  shall  be  excluded 
from  admission  into  the  United  States,  and 
among  them  "persons  who  procure 
tempt  to  bring  in  prostitutes  or  wo: 
girls  tor  the  purpose  of  prostitution  or  for 
any  other  immoral  purpose."  This  section 
applies  only  where  an  alien  brings  in  a 
woman  or  girl  for  the  purpose  indicated. 
It  does  not  declare  that  the  woman  or  girl 
need  he  an  alien.  Section  3  prohibits  tlie 
importation  of  "any  alien"  for  the  purpose 
of  prostitution  or  tor  any  other  immoral 
purpose.  Of  course,  in  order  to  constitute 
an  offense  against  this  section,  the  person 
brought  in  must  be  an  alien.  But  tlie  per- 
son need  not  be  a  woman  or  girl.  This  ia 
clear  from  the  changes  made  by  Congreas 
in  g  3  when  amending  it  in  1910.  The  sec- 
tion SI  it  stood  in  the  1907  act  {34  Stat,  at 
L.  899,  chap.  1134,  U.  S.  Comp.  Btst  Supp. 
1909,  p.  460)  forbade  and  rendered  tslo- 
nious  the  importation  or  attempt  to  import 
"any  alien  woman  or  girl  for  the  purpose  of 
prostitution  or  for  any  other  immoral  pur- 
pose;" the  phrase  "alien  woman  or  girl"  be- 
ing repeat«d  in  other  [301)  clauses  ot  the 
section;  and  one  of  the  principal  changes 
made  in  1610  (38  Stat,  at  L.  204,  chap.  128. 
n.  8.  Comp.  Sut.  Supp.  1011,  p.  602)  was  to 
eliminate  tbe  words  "woman  or  girl,"  so 
that  now  the  section  prohibits  the  importa- 
tion of  "any  alien"  tor  the  purposes  referred 
to,  and  declares  tbat  whoever  shall  import 
or  attempt  to  import  "any  alien  for  the  pur- 
pose," etc.,  or  shall  hold  or  attempt  to  hold 
"any  alien"  for  any  such  purpose,  etc.,  or 
shall  keep,  etc.,  in  pursuance  of  such  illegal 
importatioci,  "any  alien,"  shall  bo  deemed 


guilty  of  a  felony.  The  purpose  of  the 
amendment  ia  not  to  be  mistaken.  More- 
over, the  ofTcnse  is  made  a 
e  of  whether  it  is  commi 
or  by  a  citizen  of  this  country,  the  only  dif- 
ference being  that  by  one  of  the  clauses  any 
alien  convicted  under  this  section  is,  after 
the  expiration  of  his  sentence,  to  be  returned 
to  the  country  whence  he  came,  or  of  which 
he  ia  a  subject  or  a  citizen. 

Again,  g  HO  provides  "that  any  alien  who 
shall  enter  the  United  States  in  violation 
of  law"  shall  be  deported  "at  any  time  with- 
in three  years  after  the  date  ot  his  entry 
into  the  United  States."  This  certainly 
includes  those  who  enter  in  violation  ot  g  2i, 
indeed,  violators  ot  g  3  may  not  have  "en- 
tered" at  all,  within  the  meaning  of  the  acL 
Consequently,  we  deem  that  the  circuit 
court  erred  in  holding  that  the  act  does  not 
provide  for  deporting  an  alien  for  the  of- 
fense of  procuring  or  attempting  to  bring  in 
proBtilutes,  etc.,  in  the  absence  of  a  convic- 
tion for  the  felony  under  g  3.  Section  2, 
read  in  connection  with  §3  20  and  21,  ia  not 
tlms  conditioned.  And,  aa  just  now  pointed 
out,  tbe  offense  aimed  at  in  g  2  and  that 
which  is  punishable  under  g  3  are  not  tbe 
same.  In  short,  it  cannot  be  said  that  out 
uf  a  general  class  corered  by  g  2,  Congreas 
selected  the  particular  class  named  in  g  3, 
tor  the  latter  class  is  not  entirely  included 
within  the  former. 

We  agree  with  the  circuit  court  ot  appeals 
tbat  the  [302]  verdict  and  judgment  acquit- 
ting petitioner  under  the  indictment  does 
not  render  the  present  controversy  res  judi- 
aala.  The  issue  presented  by  the  traverse 
of  the  indictment  was  not  identical  with  the 
matter  determined  by  the  Secretary  of 
Commerce  and  Labor.  And,  besides,  the  ac- 
quittal under  the  indictment  was  not  equiva- 
lent to  an  aMnnative  finding  of  innocence, 
but  merely  to  an  adjudication  that  the  proof 
was  not  suEGcient  to  overcome  all  reasonable 
doubt  of  the  guilt  of  the  accused.  The  dis- 
tinction between  a  criminal  prosecution  and 
an  administrative  inquiry  by  an  executive 
department  or  subordinate  officers  thereof 
has  been  often  pointed  out.  Zakonaite  v. 
Wolf,  226  U.  S.  272,  270,  67  L.  ed.  218,  220, 
33  Sup.  Ct.  Rep.  31,  and  cases  cited;  Wil- 
liams v.  Unit«d  States,  108  C-  C.  A.  467, 186 
Fed.  479. 

The  final  contention  is  that  petitioner 
should  have  been  deported  to  Canada, 
whence  he  came  upon  the  occasion  of  his 
unlawful  entry  into  this  eountrj,  rather 
than  to  Russia,  tba  land  of  Us  birth,  from 
which  he  came  six  years  earlier.  By  g  20, 
tbe  alien  is  to  be  "deport«d  to  the  country 
whence  he  came  at  any  time  within  three 
years' after  ths  date  of  his  entry  Into  the 
United  Stftteaj"  ^  t  ^  On  SaweUr;  of 
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Comtnerce  and  I«bor,  upon  being  aRtisfied  ought  not  be  to  controlled  b;  the  fmctttiona 

that   an    alien    is    vubject    to    deportation,  circumstance  that  he  went  into  Caaada  to 

"•hall   cauM  inch  alien   vitbin   the   period  procure  the  proetitute.   And,  upon  Um  whola, 

of  three  years  after  landing  or  entry  there-  it  teema  to  [304]  na  that  the  act  reaaonabtj 

in  [within  the  United  Statea]   to  be  taken  admits  of   his   being   returned   to  the   land 

into   euatodj   and  returned  to  the   country  of  his  nativity,  that  bein;  in  (act  "the  eotm- 

whence    be   came,    aa   provided    by    section  try  whence  he  came"  when  h«  first  entered 

twenty  of  this  act;"  by  g  3,  an  alien  con-  the  United  StstM.     See  Lavin  t.  Le  Fevr^ 

Ticted  thereunder  iB,  at  the  expiration  of  his  60   C.   C.   A.   425,   126   Fed.  US,   1106;    Ex 

•entence,   to   be   "returned   to   the   country  parte  Hamaguchi,   161   Fed.   185,   ISO;    Ez 

whence  he  came,  or  of  which  he  is  a  subject  parte  Wong  You,  170  Fed.  933,  040;  United 

or  citizen,  in  the  manner  provided  in  sec-  States  r.  Ruii,  121  C.  C.  A.  6S1,  203  Fed. 

tions  twenty  and  twenty-one  of  this  act;"  441,  444.    We  need  go  no  further,  and  may 

and   by   g   36,  ,'The   deportation   of   aliens  therefore     leave     undecided     the     questioa 

arrested  within  the  United  States  after  en<  whether  the  act  leaves   any   room  tor  dia- 

tijr  and  found  to  be  illegally  therein,  pro-  cretion  on  the  part  of  the  Secretary  of  Cora- 

Tided  for  in  this  act,  shall  be  to  tbc  trans-  merce  and  LaI>or. 

Atlantic  or  trans-Pacific  ports  from  which  We  have  assumed,  without  deciding,  that 

said  aliens  embarked  for  the  United  States;  that  part  of  the  deportation  order  whidt  de- 

or  if  such  embarkation  [303}  was  for  for-  termines  the  dwtination  of  the  alien  ia  opea 
elgn  contigtious  territory,  to  the  foreign  port 
at  which  said  aliens  embarked  for  such  ter- 
ritory." 

Petitioner  not  having  been  convicted  un- 
der g  3,  his  destination  is  to  be  determined 
rather  in   the   light   of   g§   20,   21,  and   3G.  ' 
And  flrtt,  we  Uke  it  to  be  clear   (notwith- 
standing the  peculiar  phraseology  of  g  20)  „''                          „           . 
thit  liS  lhte;.j,.r  period  lln,S  mh  tt.  BOBEEI  C  BBICKELL,  Attomq.  0«iinl 

.ittopiU  to  deport,  «d  doe,  oot  .nJt  the       i'  .'J'  /'•'"    ■■■  ,t'"S;T'  ,  i,  ^T" 

jj     _.     ,-         ,  tl  I       ,        1.1  L  Smith,  Auditor  of  the  State  of  Alabania: 

determination  of  the  country  to  which   an        j   j^  Long  et  al.,  Composing  the  Stati 

alien   la   to   he   deported.      Respecting   this        Taxation  Commission  of  Alabama,  et  mL 

matter,  the  sections  are  somewhat  lacking 

in  ctearneBB.     But,  at  least,  g  35  indicates  (See  B.  C.  Reporter's  ed.  304r-^18.) 

a  legialatiTe   intent  that  aliens   aubject   to 

deportation  shall  be  taken  to  trans-Atlantic  Commerce  —  atate  regnlatlon  ^  s»Ie«  bf 

or  trans-PaciQc  ports,  if  they  came  thence,        peddlers  or  aBents. 

rather  than  to  foreign  territory  on  this  con-        1-  The  license  or  occupation  tax  impowd 

Unent,   although   it  may   Iiave  been   crossed  '"  «^''  county  "P""  the  businesi  of  selling 

offl  the  way  to  this  country.    This  was  recog-  "   ^'^'^^^  S*,"',"!,  i""^  ^o"*?'  '°^*' 

_, ,  ,,„  n..i.  go  „f  n,.  I  '    ■„  .-„.  D  _  1  act  of  March  31,  IDll,  g  32,  ia  not  aa  un- 

i.lxedbyRule38oftheImmigrat.onRegula-  (,„„,titmional  in'terfcrince  with  intenrtate 
T;  *  ^  .^fr^d.  ',  *  "■  .  ,-  commerce  as  applied  to  a  foreign  corpora- 
It  U  to  be  noted  that  the  classea  of  aliens  tion  which  maintains  a  store  or  regular 
^w  are  aubject  to  deportation  are  not  whol-  pj^ce  of  buaineis  in  each  county,  from  whld 
Ij  made  up  of  those  who  enter  in  violation  si)  of  the  local  agents  in  such  county  are 
of  the  law;  in  some  caaea  cause  (or  deports-  supplied  with  sewing  machines  and  appur- 
tlon  may  arise  after  a  lawful  entry.  And  in  tenances  to  be  taken  into  the  rural  distrieta 
muy  "«•  the  unhtwfulneae  of  the  entry  Hon^-On  peddlera  and  drummers,  u  ». 
may  not  be  discovered  until  afterwards,  ^n^  („  interstaU  commerce— ace  notM  to 
TJie  theory  of  the  act,  as  expressed  in  g  2,  stockard  v.  Morgan,  46  L.  ed.  U.  8.  7«5; 
tl  Qiat  the  undesirables  ought  to  he  excluded  Be  Spain,  14  L.It.A.  07 ;  State  v.  Bayer,  18 
rttheseaport  or  at  the  frontier;  but  gg  20,  L.aA.(N.S.}  2B7 ;  and  Doner  t.  SUt*.  88 
tl,  and  35  recognize  that  this  is  not  always  L.S.A.rN.B.)  2«S. 
practicable.      Of   course,   if   petitioner's   at-        Generally,  on  statutu  part  valid  and  pwt 

pp.  to  b„.g .  wo„„  ;"  t>...--'2  i'K^jT.ifcJ'i^i^si^ixJ^. 

for  an  Immoral  purpose  had  been  discovered  At^    Countv    ■ 

in  time,  he  might  have  been  physically  ex-  i^-rj^    igg 

eluded  from  entr?  at  Detroit  upon  his  re-        Cta    discrimination    by    mnnieipaliy    to- 

tara  from  WindBor.    In  that  event  he  would  tween  its  own  residents  and  other  realdeBta 

naturally    have    remained    upon    Canadian  of  the  same  state— eee  note  to  Bayre  v.  Fhil- 

■oiL     But  since  his  offense  was  not  diacov-  ■'??•  J^. ^^■*-  *?:  ,     .  _,.     . 

....       .        ..     ,  . .      .  „,„,  _        On    discrimination   against   nonreeideaU 

and  in  tune  to  permit  of  hi.  physical  ex-  .     ^j^j^^^  ^^  municipal  ordinance  impMing 

ehuion,  so  that  he  becomes  aubject  to  the  [fcense  or  occupation  tax— see  note  to  Stale 

proTiaions  for  deportation,  hU  dcatinaUon  f  Willianu,  40  L.R.A.(N,8.)  BTft. 

........Gocf^fc'-*- 
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for  ule  or  rent,  r11  transacttoni  entering 
into  Bueh  gala  or  renting  being  completed 
within  «  Bingle  countj. 

[For  other  cbus,   see  Commaiee.   IV.  d,  1,  Id 
DlKMt   8ap.    Ct.   U0«.] 

Statutes  —  conetructlon   favoring  oon- 
stltntlonallty  —  llcenR«  t«z, 

2.  The  liceoee  or  occupation  tax  Imposed 
in  each  county  \>j  Ala.  act  of  March  31, 
1911,  gg  32,  33f,  upon  the  busineu  ol  sell- 
ing or  delivering  aewing  machined,  maj  be 
construed,  in  order  to  avoid  an  unconstitu- 
tional nii;aning,  as  not  intended  to  applj 
to  that  portion  of  the  business  conducted 
bj  a  foreign  corporation  which  involves 
transactions  in  interstate  commerce,  wbeiu 
its  business  as  generallf  conducted  is  whollj 
intrastate  and  free  from  any  element  of 
interstate  commerce,  the  single  exception 
being  the  business  conducted  in  a  border 
county. 

(For  other  cases,  see  SUtaies,  t4S-UT,  In  Dl- 

seat  Bup.    Ct.   1908.] 
Statutes  —  Invalid    fn    part  —  lIcenM 

3.  The  invalidi^,  if  applied  to  the  inter- 
state business  conducted  by  a  foreign  cor- 
poration in  a  iKirder  countj,  of  the  license  or 
occupation  tax  imposed  by  Ala.  act  of 
March  31,  1911,  fg  32,  33f,  upon  the  busi- 
ness of  selling  or  delivering  sewing  ma- 
chines, does  not  affect  the  validity  of  the 
tax  as  applied  to  the  business  conducted  by 
such  corporation  in  the  other  counties  in 
the  state  in  which  there  is  no  element  of 
interstate  commerce,  the  statute  dealing 
separately   with  the   business   as   conducted 


in  each  county  in  the  state,  and  providing 
for  separate  taxes  to  be  laid  for  eacli  county. 
[For  other  eases,  see  Statutes,  I.  d,  1.  In  IH- 


Kest  Sup.  Ct.  IMS] 
Constitutional    law  —  equal   protection 
of   the   laws  ^  discrimination  In    11- 

4.  The  exemption  of  merchants  selling 
sewing  machines  at  their  regularly  estab- 
lished places  of  btuiness  from  the  license  or 
occupation  tax  imposed  by  Ala.  act  of  March 
31,  IBll,  g§  32,  33f,  upon  the  busineaa  of 
selling  or  delivering  sewing  machines,  does 


\.  In   DIsest  kap.   a.  IKB.) 

Constitutional  law  —  discrimination  — 
license  tax. 

S.  An  arbitrary  discrimination  forbidden 
by  the  Alabama  Bill  of  Rights,  9g  1,  37,  is 
not  made  by  tbe  exemption  of  merchants 
selling  sewing  machines  at  their  regularly 
cstabHshed  places  of  business  from  the  li- 
cense or  occupation  tax  imposed  by  Ala.  act 
of  March  31,  1911,  H  3Z,  33f,  upon  the 
business  of  selling  or  delivering  sewing 
machines. 
[For  other  cases,  see  Coastltntlonal  Law,  M>- 

M,  to  Dlseet  Snp.  Ct.  UOI.] 
Ucense  ^  occupation    tax  —  sales    by 

traveling  aaleamen, 

4.  A  corporation  engaged  both  in  selling 
Mwing  maehinea  at  its  ranilarly  estabUthed 
ft*  I.,  ed. 


places  of  business  and  in  selling  such  ma- 
chines by  traveling  salesmen  is,  vrlth  re- 
spect to  tbe  itinerant  sales,  subject  to  the 
license  or  occupation  tax  which  Ala.  act 
of  March  31,  1911,  gg  32,  33f,  imposes  an- 
nually upon  tbe  business  of  selling  and  de- 
livering sewing  macbines,  with  an  addi- 
tional tax  for  each  wagon  or  team  used  in 
delivering  or  displaying  the  same,  although 
merchanta  selling  sewing  machines  at  their 
regularly  established  places  of  btuincsa  are 
specilicaily  exempted  from  such  tax. 
(For  ether  esses,  see  Llceose.  II.,  In  Digest 
Sup.  O.  IMS.] 

[No.  436.] 


APPEAL  from  tbe  District  Court  of  the 
United  States  for  tbe  Southern  District 
of  Alabama  to  review  a  decrea  granting  a 
part  only  of  the  relief  songht  by  a  bill  to 
enjoin  the  enforcement  of  certain  lieensa  or 
occupation  taxes.    Affirmed. 

See  same  case  below,  cm  demurrar,  1S9 
Fed.  8M. 

Statement  by  Ml.  Justice  Pitney: 

Appellant,  which  is  a  New  Jersey  corpora- 
tion carrying  on  a  mercantile  business  in 
many  places  in  the  state  of  Alabama  in  tha 
sale  and  ranting  of  sewing  machines,  in 
part  from  regularly  established  places  of 
business  and  in  part  by  means  of  delivery 
wagons  going  from  place  to  place  in  the 
respective  counties  in  which  its  Stores  are 
located,  filed  its  bill  of  complaint  against 
appellees,  who  are  the  agents  of  the  state, 
charged  with  the  administration  of  the 
tax  laws,  and  therein  sought  to  restrain  by 
[306]  injunction  the  enforcement  against  tt 
of  tbe  state  tax  prescribed  by  g  38  of  an  aet 
for  providing  revenues,  approved  March  SI, 
1911  (Session  Acts,  p.  ISO),  which  reads 
as  follows: 

"Sec.  32.  Sewing  machinca. — Each  person, 
firm,  or  corporation  selling  or  delivering 
sewing  machinea  either  in  person  or  through 
agents,  shall  pay  HO  annually,  for  ewsh 
county  in  which  they  may  sell  or  deliver 
said  articles.  And  for  each  wagon  and  taaa 
used  in  delivering  or  displaying  the  sams 
an  additional  sum  in  each  coun^  of  tU 
annually;  but  this  section  shall  not  apply 
to  merdiants  selling  the  above  enwnerat««l 
articles  at  their  regularly  establiahed  plaeaa 
of  business." 

And  also  to  enjoin  tht  enforcemsnt  o( 
county  taxes,  amounting  to  60  per  eentmn 
of  the  state  tax  prescribed  by  ths  above  aae- 
tion,  which  might  be  Imposed  In  ths  several 
counties  for  coun^  purposss  under  g  88P 
of  the  same  act. 

The  hill,  M  wanM,  bMt4M  ihawinc  <U- 
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Tane  dtiiembip  of  tlia  pirties,  atera  thtt 
eamplaiBUit  it  qii*Jifl«d  under  the  state 
Uwi  to  do  biulneu  within  the  atata  m  a 
foreign  corporation,  and  has  eatabliahed, 
in  thir^  couutie*  of  the  atate,  thirt;-aix 
r^nlar  plaeea  of  bnaineaa  or  storea,  nhich 
are  conducted  b;  it;  tliat  complainant  buys 
aewing  machines  and  parts  to  aupplj  break- 
age and  defects  therein  and  a  varietj  of 
aewing  inaohlne  aeceaaories  without  the 
atate,  canaea  then  to  be  shipped  to  ita 
placea  of  btuinesa  witbin  the  itate,  and 
keepa  them  at  these  placea  for  sale  to  the 
general  public. 

In  each  of  the  counties,  except  the  count; 
of  Kuaaell,  the  businesa  ia  conducted  aa  fol- 
lows: A  resident  agent  is  employed  foi  the 
purpose  of  malclng  eoutracta  for  the  sale  and 
renting  of  machines  In  that  county  and  that 
oounty  only;  machinea  are  deliTered  to  such 
agents  and  placed  aboard  wagona  and  taken 
by  the  agenta  into  Ute  [SOT]  niral  dia- 
tricts  for  the  purpose  of  soliciting  cus- 
tomers either  to  purchase  or  to  rent 
machines;  when  a  buyer  is  found  the 
machine  is  delivered  by  the  agent  to  the 
customer,  who  either  pays  cash  tor  it  or 
executes  an  instalment  note  in  which  the 
company  retains  title  to  the  macMne,  or 
an  instalment  note  aecured  by  a  mort- 
gage upon  the  nxachine  and  other  prop- 
erty; such  sale  on  credit  is  made  subject 
to  the  approval  of  the  company,  and  if  not 
l^tprored,  the  Inatalment  nat«  la  returned 
to  the  maker  and  the  machine  returned  to 
the  company.  If  the  agent  makea  a  contract 
for  the  sale  <it  the  machine  for  cash,  this 
alao  is  anbject  t«  the  approval  or  disap- 
proval of  complainant.  The  flnal  consum- 
mation of  all  salea  is  at  one  of  complain- 
ant'a  established  placea  of  business.  The 
same  agents  are  engaged  also  in  renting 
machines  and  collecting  the  rent  arising 
therefrom,  and  the  greater  portion  of  their 
time  Is  consumed  in  such  renting,  this  con- 
stituting at  least  TO  per  centum  of  the  busi- 
nMa  done  by  complainant  in  the  atate. 
Banted  machines  are  placed  aboard  wagons 
and  taken  bj  the  agenta  into  the  rural  dis- 
trlcta.  Each  of  these  agsnts  is  attached  to 
some  one  of  the  stores  or  places  of  busiaeas 
operated  by  complainant,  and  the  machinea 
handled  by  the  agent  are  sent  to  him  from 
the  place  of  business  to  which  he  is  at- 
taehed,  or  taken  from  that  place  of  busi- 
ness by  him  upon  the  wagon  which  he  drives. 
Besides  this,  complainant  sells  and  rents 
machinea  at  Its  r^ularly  established 
places  of  business,  and  delireri  such  ma- 
ehinea  to  the  buyers  or  renters  by  the  use 
of  wagons  and  tMuns ;  and  in  those  counties 
where  complainant  has  established  places 
of  bnaineaa,  machines  sold  or  rented  at  those 
plHes  are  deUversd  by  the  same  agants  and 


with  the  same  wagons  that  are  used  in  ear-' 
rying  machines  into  the  rural  districts.  It 
is  averred  that  the  machines  are  of  the  aver- 
age weight  of  13S  pounds.  That  there  are 
many  other  merchants  in  the  state  who  sell 
sswing  machines  of  a  different  manufaeture 
[308]  at  their  placea  of  business,  and  the 
average  weight  of  these  also  is  about  136 
pounds;  that  on  account  of  their  weight  it 
is  the  custom  and  practice  of  complainant, 
and  of  the  ottier  merchants  also,  to  make 
delivery  by  the  use  of  wagons  and  team* 
whether  the  sales  are  made  at  their  placea 
of  business  or  otherwise,  and  tliat  it  ia 
Impracticable  to  conduct  the  business  with- 
out delivery  by  wsgon. 

With  respect  to  the  fansiness  conducted 
in  Russell  county,  Alabama,  it  is  averred 
that  complainant  operates  a  regularly  es- 
tablished place  of  business  in  tlu  city  of 
Columbus,  Georgia,  where  sswing  machines 
and  accessories  are  Icept  for  sale,  and  in 
connection  with  this  business  agenta  are  em- 
ployed to  deliver  machines  and  acceaaories 
in  Russell  county,  which  adjoins  the  Qeor^a 
state  linei  and  that  complainant  doe*  not 
sell  or  deliver  any  sewing  machines  or  accea- 
soriee  in  Russell  county  except  in  the  fol- 
lowing manner ;  namely,  its  agents  use 
wagons  and  teams  in  going  about  and  dis- 
playing sample  machines,  and  thereby  obtain 
orders  for  machines  and  accessoriea,  which 
orders  are  transmitted  by  the  agents  to  the 
complainant  at  Columbus,  Qeorgia,  for  ac- 
ceptance or  rejection,  and  if  accepted,  the 
machines  or  other  articles  so  ordered  are 
taken  out  of  stock  there,  placed  upon  wag- 
ona, and  thereby  delivered  to  the  purehaaers 
in  Russell  county. 

The  bill  is  based  upon  the  contention  that 
J  32  of  the  tax  law  violates  the  Constitution 
of  the  United  SUtes  in  that  it  is  a  regula- 
tion of  interstate  commerce,  and  eontraveoM 
the  "due  process"  and  "equal  protaetioa" 
clauses  of  the  14th  Amendment,  and  also 
that  it  violatea  the  Constitution  ol  Ala- 
bama; and,  finally,  that  appellant  is  withia 
the  exception  of  the  statute. 

To  the  original  bill  (prior  to  the  amend- 
ments) demurrers  were  filed,  and  were  aus- 
tained  as  to  the  whole  bill  except  paragraph 
6,  which  set  forth  the  mode  of  conducting 
complainant's  businesa  in  Russell  county. 
As  to  this  the  court  held  that  the  facts 
showed  a  case  of  interstate  [300]  commerce, 
and  that  the  act  had  no  application  to  it. 
IH  Fed.  064. 

The  amendments  having  been  made,  the 
amended  bill  was  submitted  npou  the  same 
demurrers,  which  were  made  to  apply  to  the 
bill  as  amended.  Again  the  court  sustained 
the  demurrers  except  aa  to  paragraph  6, 
relating  to  Russell  county,  and  aa  to  this 
ovnmled  than,     Dsfendanta  tbra  Bled  an 
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WMww  kdmitting  the  ■llegatioiiB  of  para  elal  limitation,  preserve  the  itatute  in  part 

graph  6,  and  the  eauH  was  aubmitted  upoi  by   ratricting    ita    teniii    to    a   legitimatr 

bill  and   aatwer,   with   the   reault   that   b]  field  of  operation. 

flnal  decree  reliet  was  accorded  to  complain  Civil  Rights  CasM,  109  U.  S.  3,  27  L.  ed. 

ant  aa  to  the  license  tax  Bought  to  be  col  83S,  3  Bup.  Ct.  Bep.  18;   United  SUtca  v. 

lected    in    KnHcIl    eouutj,    and    in    otbei  HcMe,   98   U.   S.   214,  83  L.   ed.  fieS;   £m-. 

respecta  relief  waa  denied  and  the  bill  die  ployera'   Liability    Caaes    (Howard   t.   IIH- 

misBcd.    BeeauH  of  the  constitutional  ques  nois  C.  R.  Co.)  207  U.  S.  483,  62  L.  ed.  297, 

lions,  a  direct  appeal  to  this  court  waa  taket  88  Sup.   Ct.   Rep.   141;    Western   U.   Teleg. 

under  JudicUl  Code,  S  83S   [30  SUt.  at  L  Co.  v.  Kanaaa,  218  U.  S.  1,  54  L.  ed.  3SS, 

1167,  chap.  1167,  U.  S.  Comp.  Stat.  Supp  30  Sup.  Ct.  Rep.  IDO;  Crutchcr  v.  Kentucky, 

1»11,  p.  228].  141  U.  S.  47-08,  35  L.  ed.  e4»-634,  11  Sup. 

^     ,            .  Ct.  Bep.  861;  Norfolk*  W.  E.  Co.  V.  Penn- 

Messrs.  Jobn  B.  Tyaon  and  Henry  Ax-  gyi^.^i^  130  u.  B.  llt-118,  34  L.  ed.  394- 

tell   Prince   argued   the   cause    and.   with  ^g^    3  j^j^^    ^om.  Hep.   178,  10  Sup.  Ct. 

Mr.  W.  A.  Gunter,  filed  a  brief  lor  appel  ^^  ^g.  j^^^^  ,_  jj^^;,^  jgj  „   g   ^^^ 

^"'''-                                         ,        ,    ,     .  ,  S«  L.  ed.  311,  2  Intora.  Com.  Rep.  134,  8 

The  equal  protection  of  the  laws  la  denied  g^p  ct.  Rep.  1380;  Galveaton,  H.  k  S.  A. 

when,  aU  queationa  of  police  power  being  out  j^  ^o.  v,  Texaa   210 'U.  S.  217    62  L    ed 

of  the  way,  a  lawful  buainess,  or  the  use  o(  loZl,   28   Sup.   Ct.   Rep.   038;    Brimmer   v. 

property  in  a  lawful  way,  is  palpably  and  Rebman,   138   U.  8.   78-81,   34   L.   ed.   882, 

unjuatly  diacrimiuated  against  in   favor  of  ggs^  3  injcra.  Com.  Rep.  485,  11  Sup.  Ct. 

other  business  or  other  use  of  the  same  prop-  ^^  213;  Illinois  C.  R.  Co.  v.  McKendree. 

erty  by  the  aame  or  other  owners.  203  u_  g.  614,  61  L.  ed.  2B8,  87  Sup.  Ct. 

A  buaineaa  may  be  taxed  for  revenue,,  or  gep.  133.  buUb  v.  Merchants  ft  M.  Transp. 

may  bti  forbidden  or  regulated  nnder  the  q^.  230  V.  8.  126,  57  L.  ed,  1422,  33  Sup. 

police  power,  and  ao  with  the  uae  of  prop-  q^   ^^^    gg^ 

erty;   but  a   buaineaa   cannot  be   taxed   on  bootracts  are  made,  and  the  "businesa  of 

acconjit  of  the  manner  of  conducting  it  by  galling"  ia  done,  at  the  place  where  the  eon- 

one  citizwi  while  the  aame  business  conduc^  tract  receives  the  final  assent  of  the  mind 

ed  in  a  different  and  perhaps  less  efficient  „hich  ooncludea  the  nwoUation,  converting 

manner  by  other  citizens  is  exempted.    And  jt  into  a  contract  or  sale, 

so  aa  to  property.     The  use  of  wagons  and  Holder  v.  Aultman.  M.  k.  Co.  189  U.  B. 

teams    for    traneporting    aewmg   machinea,  81-88,  42  L.  ed    689-871,  18  Bup.  Ct  Hep. 

for  sale  or  diaplay,  cannot  be  taxed  merely  269-  0  Ci-c   867 
becauae  they  are  used  in  such  work,  while 

untaxed   when   not  so  uaed,  and  when   the  ***■■  Ko"""'  O.  Brickoll,  Attorney  Qen- 

aame  tranaportation  and  display  may  he  e^al  of  Alabama,  argued  the  cause  and  filed 

effected  without  taxation  in  any  other  way.  *  '>'■'*'  '<>'  appellees: 

Alabama  ConsoL  Coal  ft  I.  Co.  v.  Heri-  The   bill    shows   upon    Its   face   that   the 

berg,  177  Ala.  248,  69  So.  306;  Montgomery  "gents   of   the  company  travel   around   the 

V.  Kelly,  142   AU.  562,  70  L.H.A.  200,  110  ***t«-    «°^    «'!    ""^    deliver    from    wagons 

Am.  St.  Rep.  43,  38  So.  87 ;  Mefford  v.  Shef-  »ew'ng    machinea    which    they    carry    with 

field,    148    AU.   639,   41   So.    970;    PhtenU  t^era.     This  is  entirely  distinct  and  separ- 

Carpet  Co,  v.  SUte,  118  Ala,  143,  72  Am,  "ble  from  the  agent  going  out  and  soliciting 

St.  Bep.  143,  22  So.  827.  trade  for  the  merchant,  and  the  merchant 

Legislation  cannot  restrict  or  coerce  in-  waking  the  sale,  or  the  agent  for  him  mak- 

duatry  as  to  its  chaiineU  from  pure  whimsi-  '"S    '^e    sate   at    a    regutarly    established 

cality,    or    from    any    motive    disconnected  ?!»««    <^    buaineaa;    and    It    ia    eaaentially 

from  the  due  exercise  of  the  police  power,  different  from  the  delivery  by  the  wagons 

knd  from  Uxation  for  revenue  according  to  ■"'*  *•*""  <>*  sewing  machines  aold  by  the 

constitutional  formulaa.  merchant    from    bis    regularly    established 

Ibid.  place  o(  businesa. 

A  business  or  property  cannot  be  taxed  *'**  '■  M*"hall  County,  196  U.  S.  861- 

as  a   whole  and  then   separately  aa  to  lU  ^''*'  4B  I^  cd.   4T1-478,   25  Sup.  Ct.  Rep. 

constituents;    as,    a    tax    on    wagona,  and  233;  •Armour  Packing  Co.  v.  Lacy,  200  U. 

separately  on  the  spokes  of  the  wheela.  S.  226,  60  L.  ed.  451,  28  Sup,  Ct.  Rep.  232; 

Montgomery  v.  Kelly,  aupra;   Mefford  t.  Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 

Sheffield,    supra;    Mobile    v.    Bichards,    98  S.  640,  4S  L.  ed.  670,  28  Sup.  Ct  Bep.  431; 

Ala.  594,   12   Bo.  793;   GambiU  v.  Sndrich  C^iartlebaum  v.  State,  70  Ala.  4;  Emert  t. 

Broa.  143  Ala.  606,  30  So.  297.  UUaouri,  158  U,  S.  298,  it  L.  ed.  430,  S 

No  aUte  aUtute  can  aUnd  which,  by  its  Intera.  Com.  Rep.  68,  16  Sup.  Ct  Rep,  367. 

terms,  will   burden   or  regulate  interstate  An  occupation  tax  on  all  dealers  in  saw 

sommerM.    And  the  courts  cannot  hy  judi-  Ing  machines  does  not  depcin   d««l«rf   in 

»8  I.,  ed.                                                       62  ,     t^^oO^lc     •'* 
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thoH  articles  of  their  property  without 
due  proceM  of  law,  or  deny  them  the  equal 
protection  of  the  Uw,  becaiue  a  liinilBr 
tax  ii  not  Impoted  on  dealer!  in  other  axti- 
cIm. 

Southwestern  Oil  Co.  v.  Texas,  217  U.  8. 
114,  64  L.  ed.  6B8,  30  Sup.  Ct.  Rep.  W. 

On  the  facts  allied  in  ^  8  of  Xhe  bill, 
as  to  the  conduct  of  the  businesi  of  com- 
plainant in  Bussell  county,  g  32  of  the 
•tatute  under  consideration  has  no  appli 
tion,  the  sales  made  to  buyers  in  Bussell 
county  being  made  at  complainant's  regU' 
larly  established  place  of  business  in  Colum- 
bus, Qeorgia,  and  the  articles  sold  and  de- 
livered to  tmyera  in  Russell  county,  Ala- 
bama.   Said  tacts  show  n  case  of  interstate 


Brennaa  v.  Titusville,  153  U.  S.  280,  3B 
L.  ed.  Tie,  4  Inter*.  Com.  Bep.  eS8,  14 
Sup.  Ct.  Rep.  82S. 

The  unconstitutionality  of  said  section, 
e*cn  if  conceded,  would  not  operate  to  bring 
the  complainant  within  the  clsss  not  intend- 
ed by  it. 

Ballou  T.  State,  87  AU.  144,  6  So.  393. 

The  Federal  court  cannot  interfere  with 
the  enforcement  of  the  statute  simply  be- 
cause it  may  disapprove  its  terms  or  ques- 
tion the  wisdom  of  its  enactment,  or  be- 
cause it  cannot  be  sure  as  to  the  precise 
reasons  inducing  the  state  to  enact  it. 

Southwestern  Oil  Co.  v.  Texas,  217  U. 
8.  114,' 54  L.  ed.  688,  30  Sup.  Ct.  Bep.  406. 

Unless  it  is  clear  that  the  legislature 
has  transcended  its  authority,  it  is  our 
duty  to  declare  its  acts  constitutional. 

Sadler  v.  Langham,  34  Ala.  311;  Stein 
T.  Lceper,  78  Ala.  S17. 

The  case  at  bar  is  of  the  same  character 
M  the  one  involved  in  Emert  v.  Missouri, 
US  U.  S.  206,  3S  L.  ed.  430,  6  Inters.  Com. 
Rep.  6B,  16  Sup.  Ct.  Sep.  307, 


Mr.  Justice  Pitney,  after  making  the 
foregoing  statement,  delivered  tbe  opinion 
of  the  court: 

With  respect  to  the  business  conducted  in 
Rnssell  county,  the  decree  of  the  district 
court  is  not  now  directly  under  review;  but, 
at  any  rate,  it  was  clearly  correct  under 
Crenshaw  v.  Arkansas,  S27  U.  S.  3SS,  S7 
L.  ed.  066,  33  Sup.  Ct.  Rep.  294.  With  re- 
spect to  the  other  counties,  the  correctness 
of  the  decision,  so  far  as  the  cofiimerce 
clause  is  concerned,  seems  to  us  equally 
clear  under  Emert  v.  Missouri,  166  U.  S. 
296,  3D  L.  ed.  430.  6  Inters.  Com.  Rep.  68, 
16  Sup.  Ct.  Rep.  367. 

But  it  is  argued  that  the  courts  cannot 
properly  sustain  a  statute  which  in  direct, 
terms  applies  to  all  commerce,  hy  restrict- 
ing it  to  cases  of  actual  interterenee  with' 
tTS 


interstate  dealings.  To  quot«  from  tlM 
brief:  "All  such  laws  as  will  nee  warily 
affect  interstate  commerce  when  it  ariaea 
are  void.  We  do  not  have  to  await  actual 
results  on  actual  commerce  to  prouonitee 
them  void.  .  .  .  And,  of  course,  a  stat- 
ute of  this  character,  which  ia  void  .aa  a 
whole,  from  its  unity  of  character,  will  as 
readily  be  so  declared  in  a  case  in  which 
only  intrastate  commorce  may  be  actually 
involved  as  otherwise.  Tbe  lower  court  wa« 
[S13]  thus  clearly  in  error  in  limiting  the 
invalidity  of  the  statute  to  the  desiling  in 
Rusaell  county." 

This  argument,  we  think,  misses  the  point. 
The  Etstute  under  consideration  doa  not  in 
direct  terms  or  by  necessary  inference  mani- 
feit  an  intent  to  regulate  or  burden  inter- 
state commerce.  Full  and  fair  tf cct  can  be 
given  to  its  provisions,  and  an  nnconstitn- 
tional  meaning  can  be  avoided,  by  indulg- 
ing the  natural  presumption  that  the  legis- 
lature was  intending  to  tax  only  that  which 
it  constitutionally  might  tax.  So  constmed. 
It  does  not  apply  to  interstate  commerce  at 
all.  The  statute  provides  for  a  license  or 
occupation  tax.  Normally,  as  the  Aver- 
ments of  tbe  bill  sufficiently  show,  the  occu- 
pation may  be  and  is  conducted  wholly 
intrastate,  and  free  from  any  element  of 
interstate  commerce.  The  fact  that,  as  car- 
ried on  \tt  Buuell  county,  a  like  occupation 
is  conducted  with  interstate  commerce  as 
an  essential  ingredient,  is  wholly  fortuitous. 
Nor  has  the  tax  that  "unity  of  character" 
upon  which  the  argument  necessarily  de- 
pends. The  eases  cited  in  support  of  the  in- 
sistence that  the  act  must  be  adjudged 
totally  void  because,  if  applied  in  Bussell 
county,  it  would  burden  interstate  com- 
DMrce,  are  readily  distinguishable,  in 
United  SUtes  v.  Beese,  92  U.  8.  214,  221, 
S3  L.  ed.  663,  566,  there  was  a  penal  statute 
couched  in  general  language  broad  enough 

DVer  wrongful  acts  without  as  well  as 
within  the  constitutional  inhibition,  and  it 

held  that  the  court  could  not  rejeec  tbe 
unconstitutional  part  and  retain  the  re- 
mainder, because  it  was  not  possible  to  sepa- 
rate the  one  from  the  other.  In  Trade-Mark 
Cases,  100  U.  S.  82,  99,  26  L.  ed.  660,  663. 
the  court  upon  tlie  same  principle  declined 
to  sustain  in  part  a  trademark  law,  so 
framed  as  to  tie  applicable  by  its  terms  to 

ommerce,  by  confining  it  to  the  inter- 
state commerce  that  alone  was  subject  to 
tbe  control  of  Congress.  In  Leioup  v.  Mo- 
bile. 127  U.  S.  640.  647,  32  L.  ed.  311,  314, 
2  Inters.  Com.  Bep.  134,  8  Sup.  Ct.  Re^. 
1360,  the  court  held  a  general  license  tax 
imposed  by  the  etate  [314]  of  Alabama  upon 
the  business  of  a  telegraph  company  in  part 
interstate  and  in  part  internal,  to  be  unoon- 
atltntional,  and  held  that  Bine*  the  tax  af- 
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fected  tLe  nhole  buaineu  without  dUerimi- 
nation  it  could  not  be  lustained  with  rcapect 
to  that  portion  of  the  biuinea*  that  was 
internnl  and  therefore  taxabla  by  the  itatc. 
To  tlie  aaine  effect  are  Norfolk  ft  W.  B.  Co. 
V.  Pennsylvania,  136  U.  S.  114,  119,  34  L. 
•d.  3B4,  397,  3  Inters.  Com.  Rep.  178,  10 
Sup.  Ct.  Rep.  96Si  Cmtcher  t.  Kentucky, 
141  U.  S.  47,  02,  3iS  L.  ed.  640,  654,  11  Sup. 
L't.  Rep.  SSI;  Galveeton,  H.  k  B.  A.  R.  Co. 
T.  Texas,  210  U.  S.  217,  62  L.  ed.  1031,  SS 
Sup.  Ct.  Bep.  638;  Western  U.  Teleg.  Co.  v. 
Kanias,  216  U.  S.  I,  27,  54  h.  ed.  3SQ,  366, 
30  Sup.  a.  Bep.  ISO.  In  WilUanu  v.  Tal- 
ladega, 226  U.  S.  404,  41S,  67  L.  ed.  2TG, 
281,  33  Sup.  Ct.  Rep.  IIG,  there  was  a  state 
license  tax  that  operated  without  ezenption 
or  distinction  upon  the  privilege  of  carrying 
on  a  business,  a  part  of  which  waa  that  of 
■n  esaential  governmental  agency  const!, 
tuted  under  a.  law  of  the  United  States. 
It  was  held  tliat  the  Ui  necewarily 
eluded  withiD  its  operation  this  part  of  the 
business,  *nd  since  this  was  unconstitution- 
al, the  whole  tax  was  rendered  Toid. 

The  statute  now  under  consideration  dif. 
ters  materially,  in  that  it  deals  separately 
with  the  businea*  as  conducted  In  each  coun- 
ty of  the  state,  and  provides  for  separate 
taxea  to  be  laid  for  each  county.  And  the 
facts  ■■  averred  in  the  bill  of  complaint 
show  that  with  respect  to  -all  of  the  coun- 
ties in  which  appellant  does  business,  ex- 
cepting only  the  county  of  RuSBell,  there 
is  no  element  of  interstate  commerce.  In 
each  county  there  is  a  store  or  regular  place 
of  business,  from  which  all  of  the  local 
agents  for  the  same  county  are  supplied 
H'itI]  sewing  machines  and  appurtenances 
that  are  to  be  taken  into  the  rural  districts 
for  sale  or  renting,  and  all  transactions 
that  enter  into  the  sale  or  renting  are  com- 
pletely carried  out  within  a  single  county. 

tt  would  be  going  altogether  too  far  to 
say  that  appellant,  being  properly  taxable, 
and  without  the  least  interference  with  in- 
teratate  commerce,  in  twenty 'nine  counties 
of  the  state,  could  obtain  immunity  from 
all  such  taxation  [915]  by  establishing  In 
one  county  a  system  of  business  tbat 
involved    transactions    in    interstate    com- 

8o  far  aa  the  14th  Amendment  is  ron- 
ceraed,  the  argument  is  confined  to  the 
"equal  protection"  clause.  It  is  said  there 
ia  no  sufficient  ground  for  a  distinction, 
nith  respect  to  taxing  the  occupation,  be- 
tween the  business  oF  selling  sewing  ma- 
chines from  a  regularly  established  store 
and  the  business  of  selling  them  from  a  de. 
livery  wagon.  But  there  is  an  evident  dif- 
ference, in  the  mode  of  doing  bupinoaa,  be- 
tween the  local  tradesman  and  the  itinerant 
dealer,  and  we  are  unable  to  say  that  the 
68  L.  «d. 


distinction  made  between  them  for  purpoaes 
of  taxation  is  arbitrarily  made.  In  such 
matters  the  states  necessarily  enjoy  a  wide 
range  of  discretion,  and  it  would  require 
a  clear  case  to  justify  the  court*  in  striking 
down  a  law  that  is  uniformly  applicable  to 
all  persons  pursuing  a  given  occupation,  on 
the  ground  that  persons  engaged  in  other 
occupations  more  or  less  like  it  ought  to  be 
similarly  taxed.  This  is  not  such  a  case. 
Connolly  t.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  GQ9,  562,  46  L.  ed.  679,  B89,  690, 
22  Sup.  Ct.  Bep-  431;  Cook  v.  Marshall 
County,  106  U.  S.  201,  274,  49  L.  ed.  471, 
476,  25  Sup.  Ct.  Rep.  233;  Armour  Packing 
Co.  T.  Lttcy,  200  U.  S.  226,  236,  50  L.  ed. 
461,  456,  26  Sup.  Ct.  Rep.  232;  Southwestern 
Oil  Co.  V.  Texas,  217  U.  S.  114,  121,  54  L. 
ed.  ess,  692,  30  Sup.  Ct.  Rep.  406. 

In  Quartlebaum  t.  State,  70  Ala.  1,  a  pre- 
vious statute  (subsec.  20  of  g  14,  act  of 
December  ]2,  1884;  Seasion  Acts  1884-85, 
p.  17),  which  imposed  an  annual  license  fee 
of  925  upon  "each  sewing  machine  .  .  . 
company  selling  sewing  machines  .  .  . 
either  themselves  or  by  their  agents,  and  all 
persons  who  engage  in  the  business  of  sell- 
ing sening  machines  .  .  .  but  when  mer- 
chants engaged  in  a  general  busineaa  keep 
sewing  machines  .  .  .  they  shall  not  be 
required  to  pay  the  tax  herein  provided," 
was  sustained  against  the  criticism  that  it 
discriminated  between  two  classes  of  per- 
sons engaged  in  the  business  of  selling  sew- 
ing machines,  namely,  between  persons  who 
were  "merchants  engaged  in  a  general  busi- 
ness," and  persona  not  so  engaged;  [316]  the 
court  saying  as  to  the  former:  "If  sewing 
machines  be  part  of  their  stock  in  trade  they 
arc  taxed  tor  them  as  for  other  merchandise, 
Tht^ir  business  is  in  its  nature  stationary, 
and  there  ia  little  or  no  risk  in  levying  taxes 
upon  their  business,  on  the  rule  of  percent- 
age. That  rule  may  be  wholly  unsuited  and 
ineffectual  for  other  pursuits  and  other  lines 
of  business.  Much  must  be  left  to  the  dis- 
cretion of  the  legislature,  for  exact  equality 
of  taxation  can  never  be  reached."  And  sea 
Ballou  V.  State,  87  Ala.  144,  146,  6  So.  393. 

The  contention  that  the  statute  violate* 
the  state  Constitution  is  grounded  upon  two 
sections  of  the  Bill  of  Rights,  viz.,  %  1, 
"That  all  men  are  equally  free  and  inde- 
pendent; that  they  are  endowed  by  their 
Creator  witli  certain  inalienable  rights;  that 
among  these  are  life,  liberty,  and  the  pur- 

"  of  happiness;"  and  S  3T,  "That  the 
sole  object  and  only  legitimate  end  of  gov- 
lent  is  to  protect  the  citizen  in  tlie  en- 
joyment of  life,  liberty,  and  property,  and 
when  the  government  aasumea  other  func- 
tions it  is  usurpation  and  oppression." 

The  bearing  of  these  provisions  upon  tha 
case  in  hand  is  not  clear.    The  argumi^t 

„„», Google    •'» 


816-318                     SUPREME  COURT  OF  THE  UNITED  STATES.              Oct.  T^, 

wema  to  be  tlut  lince  the  tu  law  in  quea-  The  other  Btat«  deciRions  to  wbich  wt  mn 
tion  U  not  ft  police  neaiure,  but  a  revenue  referred  have  been  examined,  and  we  ara 
meaaure,  the  diacriminationi  are  arbitrary,  unable  to  find  in  them  anj  basia  for  declar- 
To  quote  trom  the  brief:  "Belling  Helving  ing  |  32  of  the  act  to  be  in  contraventioD 
machine!  la  tfae  busineu,  and  it  ia  taxed  of  the  state  Conatitution. 
highly,  and  it  may  be  in  fact  prohibitoriiy  [jig]  rinaily,  it  ia  laid  that  aiuoe 
When  it  U  done  by  the  uae  of  wagoni  and  jt  appoara  from  the  averments  of  the 
teams,  and  not  at  all  when  done  at  itorea."  bill  that  all  tales  of  Kwing  machines 
iUera  an  othei  auggeationa  of  a  like  im-  by  appellant's  agents  in  the  field  are 
port.  They  seem  to  be  auiBc.ently  answered  eiecutory  only,  and  require  the  approv- 
by  what  has  been  already  said  respecting  the  ,,  j,f  appellant  at  its  reguUrly  estab- 
"equal  protection"  clauae  of  the  14th  Amend-  Hgbed  pUcea  of  buaineai,  located  in  the 
ment.  The  sUte  has  a  wide  range  of  dis-  ^^^^^^  countiea  of  the  sUte,  which  ve 
cretion  witb  respect  to  establishing  chusea  headquarters  for  all  agents  with  their  wag- 
lor  the  purpose  of  imposing  revenue  taxea.  „„,  ^„d  ^g^^„_  it  ^t  the  same  time  luffleient- 
and  its  laws  upon  the  subject  are  not  to  be  [y  appears  that  appellant  U  a  merchant  con- 
set  aside  as  discriminatory  unless  it  clearly  ducting  a  regular  business  at  each  of  said 
appears  that  there  is  no  rational  basis  for  .(ores,  and  therefore  within  the  aaving 
the  claasification.  ^Iguge  gf  g  32  of  the  act  in  question,  which 
[317]  The  cases  cited  from  the  state  declares  that  "this  section  shall  not  apply 
courU  lend  no  support  to  appellont's  to  merchanta  selling  the  above  enumerated 
argument.  Mobile  v.  Craft,  94  Ala.  articles  at  their  regularly  established  places 
]&a,    10    So.    G34i    Tuscaloosa    v.    Holes-  of  business" 

stein,  134  Ala.  836,  32  So.  1007,  and  u  b  quite  plain,  however,  from  a  reading 
Gambill  V.  Endrlch  Bros.  143  Ala.  SCO,  of  the  entire  section,  that  the  business  of 
30  80.  207,  involved  the  construction  of  aelUng  sewing  machines  by  travelinR  sales- 
certain  municipal  charters  and  the  powers  of  men  is  intended  to  be  taxed,  and  tlie  busj- 
the  respective  municipalities  thereunder,  and  ness  of  selling  them  at  established  places  of 
have  no  direct  bearing  upon  the  present  buaineas  is  intended  to  be  left  untajted.  so 
question.  In  Montgomery  v.  Kelly,  142  far  as  this  section  is  concerned,  although  the 
Ala.  652,  70  L.It.A.  200,  110  Am.  St.  Rep.  machines  sold  at  these  places  be  delivered 
43,  38  So.  67,  a  municipal  ordinance  re-  by  wagons.  Codiplainant  is  engaged  in  do- 
quiring  each  merchant  uho  issued  trading  ing  business  of  both  kinds;  and  witb  re- 
stamps  in  connection  with  his  business  to  ^pe^t  to  the  itinerant  sales  it  is  aubject  to 
pay  a  license  Ux  of  »100,  viewed  in  the  the  Ui  under  the  section  referred  to. 
ligbt  of  another  ordinance  that  fixed  a  Decree  affirmed, 
license  fee   of   $1,000   upon   trading   stamp 

companies,  was  held  to  be  "a  palpable  at-  

tempt  under  the  guise  of  a  license  tax  to  Sx 

a  penalty  on  the  merchant  for  conducting  E.   A.   O'SULLIVAN,   PUT.   in   Err., 

his  business  in  a  certain  way,"  and  there-  ''- 

fore  unconstitutionsl.     Meflord  v.  Sheflield,  PAUL  FELIX  and  William  W.  Stiles. 

148  Ala.  530,  41  80.  970,  sustained  a  city  ,„_  „    _   p„„^„..  ^    ,,(,  ,.,-  , 

ordinance  that   imposed   a   Ux   of   MOO   on  'S**  ^-  ^-  R-^Porter  s  ed.  318-32...) 

wholesale  dealers  in  illuminating  oil,  while  Federal    courts  —  rule    of    decision  - 

fixing  the  licenae  tax  on  dealers  in  goods.  state  stAtitM  of  limitations. 

wares,   or   merchandise   in   general    at  flO.  1.  The  application  of  a  state  statute  of 

Alabama  Consol.  Coal  k  I.  Co.  v.  Heriberg,  limitations  is  not  precluded  because  Ihe  ac- 

177  Ala.  248,  56  So.  305.  declared  unconati-  tio"  depends  upon  or  arises  under  the  laws 

tutional  S  33A  of  the  revenue  act  of  March  °^  the  On i ted  Stafea    in  the  absence  of  any 

31,  1011,  p.  181,  which  undertook  to  impose  '"^^t'""    BP^'fi^aHy    prescribed    by    Con- 

upon    persons,   firms,   or   corporations   con-  fJ"'o,i„r  ™.eB.  see  Courts.  VII.  e.  IT:  Llml- 

dnrting  a  store  at  which   their   employees  tatlou  o(  Actions,  1.  d.  in  Diuest  Bup.  Ct. 

trade  on  checks,  orders,  or  the  like,  an  an-        ^°°^-' 

nual  license   fee   varying  according  to   the  Note. — As  to  state  decisions  und  laws  as 

number  of  persons  employed;  the  court  say-  rules    of    decision    in    Federal    courts — sec 

ing:      "The  tax  is  not,  therefore,   imposed  notes  to  Elmendorf  v.  Taylor,  0  L.  ed.  U.  S. 

upon  the  business,  or  upon  all  enraEed  in  a  290;   Jackson  ex  dem.  St.  John  v.  Chew,  6 

Similar  business,  but  is  based  solely  upon  the  L-  ed.  U.  S.  683;  United  States  ex  rel.  Butx 

manner  in  which  a  party  may  cond^t  the  ?;  Mi-^-t'-^.  "i",T'- J'-«/''^51'\^  '" 

.      .                 J   11.     I          ■             1-  Gcahom,   5   L.  ed.   U.   S.   334;    Mitchell   t. 

business;   and  the  fore^.ng  section   is   re-  Burlington,  18  L.  ed.  U.  S.  351:  Forepaugh 

pngnant  to  the  state  and  Federal  Constitu-  ,    Delaware,  L.  4  W.  E.  Co.  5  L.R.A.  6Wi 

■  —  'inder  the  autliority  of  Montgomery  v.  and  Snare  t  T.  Co.  t.  Friedman.  40  L.E^ 
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UmitftUon  ot  actions  —  action  bated  on 

denial   at  civil  rights  —  damBgea  or 

penalties. 

2.  The  one  year's  limitation  prescribed 
by  Ls^  Civ.  Code,  art.  3636,  lor  sctiona  for 
damsges,  and  not  the  five-year  limitation 
prescribed  by  U.  S,  Hev.  Stat.  S  J047,  U. 
S.  Cotnp.  Stat.  1901,  p.  727,  against  penal- 
ties and  forfeitures,  must  govern  a  civil 
action  for  an  assault  committed  in  attempt- 
ing to  prevent  plaintiff  from  voting,  con- 
trary to  title  24  of  the  Revised  Statutes 
(U.  8.  Comp.  Stat  1901,  p.  1250),  secur- 
ing equal  righta  to  citizens,  in  view  of  the 
provieions  of  Sg  1979-1981,  6608,  6610  ( U. 
S.  Comp.  SUt.  1001,  pp.  1262-1263,  3712, 
3713 ) ,  of  those  statutes,  which  provide 
criminal  proceedings  and  punishment  for 
the  public  wrong,  and  actions  in  law  or' 
equity  (or  tbe  redieas  of  any  private  injury, 
without  prescribing  any  specific  limitation 
for  such  actions. 
(Cor  other  cases,  see  LtDiltatlon  of  Actions, 

I.   d.   In    Digest   Sup.   Ct.    18US,] 

[No.  249.] 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  tbe  Eastern 
District  of  Louisiana,  dismissing  an  action 
for  an  assault  committed  in  attempting  to 
prevent  plaintiff  from  voting.    AArmed. 

See  same  case  below,  114  C.  C.  A.  ISO, 
104  Fed.  88. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  B.  Parkerson  and  E.  A. 
O'Sallivan  submitted  the  cause  for  plain- 
tiff in  error. 

Mesara.  Cliarles  S.  Rice,  R.  R.  Hont' 
gomerjr,  and  Alfred  Billings  submitted  thi 
cause  for  defendanU  in  error. 

Mr.  Justice  HcKenna  delivered  the  opin 
ion  of  the  court : 

Action  for  damages  for  personal  assault 
upon  plaintiff  in  error,  herein  called  plain- 
tiff, by  defendanta  in  error,  referred  to  as 
defendanU,  in  the  sum  of  960,000. 

Tlie  petition  alleges  tbat  defendanta  and 
others  were  indicted  for  violating  %  6508  of 
tbe  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1001,  p.  3712).  Tbe 
indictment  is  set  out  in  the  petition,  and 
charges,  with  the  usual  verbosity  ot  such  iu- 
strumenta,  [320]  that  an  election  was  held 
in  tbe  pariah  ot  Jefferson,  state  of  Louisiana, 
on  November  3,  1908,  for  preaidential  elec- 
tors, members  of  Congress,  and  Certain  mu- 
nicipal oScers,  under  and  in  accordance  with 
the  laws  and  Constitution  of  the  United 
State*;  that  certain  named  persons  were,  as 
ftS  Ii.  ed. 


defendants  well  knew,  qualified  to  vota  at 
such  election,  that  such  persons  were  at 
the  polling  places  with  the  intention  and  for 
the  purpose  of  voting,  and,  knowing  thia,  the 
defendanU  feloniously  conspired  and  con- 
federated with  each  other  and  other  persma 
to  intimidate  and  prevent,  and  did  prevent, 
by  tbe  use  of  deadly  weapons,  such  persona 
from  voting. 

It  is  alleged  that  the  indictment  further 
charged  in  a  second  count,  a  violation  of 
g  6609  (U.  8.  Comp.  Stat  1001,  p.  3712), 
in  that  the  defendants,  with  other  named 
persons,  conspiring  to  intimidate  the  voters 
named  in  the  first  count  from  voting  at  the 
election  named,  "did  then  and  there,  with 
force  and  arme,  armed  Vith  dsngerous 
weapons,  to  wit:  pistols,  guns,  scissors,  wil- 
fully, maliciously,  unlawfully,  and  feloni- 
ously and  upon"  the  defendant  commit  an 
assault,  and  with  the  purpose  and  in  the 
diaposition  described,  "with  a  dangerous 
weapon,  to  wit:  a  pair  of  scissors,  inflict  a 
wound  less  than  mayhem." 

That  tbe  defendants  herein  were  convicted 
on  both  counU  and  sentenced  to  fine  and 
imprisonment,  and  upon  appeal  to  the  cir- 
cuit court  of  appeals  the  conviction,  sen- 
tence, and  fine  were  afflrmed. 

That  the  defendants  conspired  to  prevent 
snd  did  prevent  the  voUrs  named  in  tbe 
indictment  from  voting,  and  that  in  further- 
ance of  the  conspiracy  plaintiff  was  mali- 
ciously and  without  cause  or  provocation 
"cut,  bruised,  beaten,  his  face  and  eye  blacL- 
ened,  hie  beard  cut,  he  knocked  down  sense- 
less, and  other  indignities  were  heaped  upon 
him"  by  the  defendanta,  for  which  he  has 
suffered  damages  in  the  sum  of  (60,000. 

The  plaintiff  is  sixty-five  years  of  ago,  has 
practised  [321]  law  and  held  poaltions  of 
honor  and  trust  in  the  state,  having  been 
district  attorney,  state  senator,  and  city  at- 
torney for  the  city  of  New  Orleans. 

Tbe  petition  recites  the  Injuries  plain- 
tiff received  in  defending  himself  from  the 
assault  upon  hira.  and  that  he  "was  forced 
to  appear  in  public,  in  performing  hie  du- 
ties, carrying  on  his  person  the  signs  of 
the  degradation  and  humiliation  placed  np- 

The  items  of  damages  are  set  out  as  fol- 
lows; For  the  wounding  less  than  mayhem, 
tSG.DOO;  for  humiliation,  degradation,  and 
public  ridicule  and  pain  of  mind,  $25,000; 
punitive  and  exemplary  damages,  (10,000, 
Judgment  was  prayed  tor  COO.OOO,  the  sum 
of  these  items. 

Exception  was  filed  to  the  petition  on 
the  ground  that  the  damages  having,  as  it 
Is  alleged,  been  inflicted  November  3,  1908, 
than  two  years  and  five  months  be- 
fore the  filing  of  the  petition,  the  action  U 
barred  "1^  the  prsaerlptloti  irf  one  year 
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from  and  after  the  daj  on  which  such  dain- 
•gn  were  atutainrd,  under  the  provisioiu 
of  Articles  3936  and  3537  ot  the  CiTil  Code 
of  the  sUte  of  I.ouiiisDa.  Dismiwal  of  the 
■uit  «a«  prayed.  The  plea  of  pretcriptii 
was  tmtaincd  and  the  sole  queition  pressed 
hj  counsel,  and  which  we  are  cslled  upon 
to  decide,  is  the  application  ot  the  stete 
statute  to  the  conceded  cause  of  action. 
The  court.  In  passing  upon  the  appUcati 
of  the  statute  of  limitations,  said  that 
plaintiff  conceded  that  If  the  action  was 
to  be  goTemed  b;  the  state  statute  it  « 
prescribed,  but  he  contended  that  it  was 
action  for  a  penaltj,  and  governed  bj  the 
prescription  ot  five  years,  e*tab1iih«d  bj 
I  IMT  of  tlie  Revised  Statutes  of  the  Unit- 
ed Sutea  lU.  S.  Comp.  Stat.  I90I,  p.  727) 
The  court  was  ot  opinion  that  the  action 
was  tor  "remedial  damages,  and  not  for  a 
penalty,"  and  maintained  the  pica  of  pre- 
•eription,  citing  Campbell  v.  Haverhill,  1G6 
D.  S.  «I10,  30  L.  ed.  280,  16  Sup.  Ct.  Rep. 
217;  Brady  v.  Daly,  175  U.  S.  US,  44  L. 
«d.  109,  20  Sup.  CL  Rep.  62,  and  dismissed 
the  action  with  costs. 

Judgment  ot  the  circuit  court  was 
firmed  by  the  [322]  circuit  court  of  sppeals. 
The  court  decided  that  the  action  was 
for  damagoa,  and  not  for  a  penalty,  and  the 
timitations  of  live  years  against  penalties 
or  forfeitures  (§  ]047,  Rev.  Stat.)  was  not 
applicahle.  It  followed,  the  court  said,  that 
the  state  statute,  which  prescribes  the  ac- 
tion in  one  year,  must  be  applied,  citing 
Sj  SSSe  and  3637  of  the  Civil  Code  of  Lou- 
isiana.   114  C.  C.  A.  160,  194  Fed.  B8. 

The'  opinions  of  the  lower  courts  exhibit 
the  contentions  in  the  case,  and  the  short 
(]uestion  presented  is  whether  the  action  is 
for  damages  or  for  a  penalty.  If  for  a  pen- 
alty, g  1047  of  the  Revised  Statutes  applies, 
which  provides;  "No  suit  or  prosecution 
for  any  penalty  or  forfeiture,  pecuniary  or 
otherwise,  accruing  under  the  laws  of  the 
United  States,  shall  be  maintained  .  .  . 
unless  the  same  is  commenced  within  Ave 
years  from  the  time  when  the  penalty  or  for- 
feiture accrued."  If  for  damages,  the  pro- 
visions of  the  Louisiana  Code  are  applicable. 
They  are  as  {ollows:  Article  3530.  "The 
following  actions  are  prescribed  in  one  year; 

"Those  for  injurious  words,  whether  ver- 
bal or  written,  and  those  for  damages  caused 
b^  animals,  or  resulting  from  offenses  or 
quasi  offenses." 

And  the  prescription  runs  from  the  day 
the  damage  is  sustained.     Section  3687. 

That  the  action  depends  upon  or  arises 
under  the  laws  of  the  United  States  does 
not  preclude  the  application  of  the  statute 
«<  limitations  of  the  state  is  established  l>e- 
jond  controversy  by  cases  cited  by  the  cir- 
cuit court  and  by  McCIaiue  v.  Rankin,  1S7 ' 


U.  S.  158,  49  L.  ed.  702,  25  Sup.  Ct.  Rep. 
410,  3  Ann.  Gas.  500. 

It  is  therefore  not  necessary  to  pursue  in 
detail  tlie  argument  of  plaintiff  based  on  the 
postulate  tbat  "the  Sovereign  alone  can  limit 
the  right  of  action,"  and  that  becanae  in- 
jury was  inBicted  on  him  in  the  coume  of 
violating  Federal  laws  the  limitati(»  of  the 
state  could  not  apply.  Congress,  of  etmrse, 
could  have,  by  specific  provision,  prescribed 
a  limitation,  hut  no  specific  precision  la  ad- 
duced. [323]  The  limitation  of  five  yean 
is  asserted  on  the  ground  that  the  action  is 
for  a  penalty,  and  that  it  is  such  is  deduced 
from  the  proTieions  of  title  24  of  the  Re- 
vised Statutes  (U.  S.  Comp.  SUt.  1901.  p. 
1259),  securing  equal  civil  rights  to  all 
citizens. 

These  provisions  secure  to  all  citieens  th« 
same  rights  that  white  eitiiens  enjoy,  and 
make  every  person  who,  under  color  of  anj 
statute,  ordinance,  r^ulation,  custom,  or 
usage  of  any  state  or  territory,  deprives 
another  of  the  rights  secured,  liable  "to  tbe 
party  injured  in  an  action  at  law,  auit  in 
equity,  or  other  proper  proceeding  for  re- 
dress." Section  1979  (U.  S.  Comp.  Stat 
1001,  p.  1262). 

It  is  also  provided  that  if  a  conspiracy  ha 
entered  into  between  two  or  more  persons 
to  deprive  another  of  the  equal  protection 
of  the  laws,  or  of  equal  privil^es  and  in- 
munities  under  the  laws,  and  the  persona 
conspiring  to  or  cause  to  be  done  any  act 
in  furtherance  of  the  object  of  the  con- 
spiracy whereby  another  is  injured  in  his 
person  or  property,  or  deprived  of  having 
or  exercising  any  right  or  privilege  as  a 
citizen  of  the  United  States,  the  party  so  in- 
jured or  deprived  may  have  an  action  for 
the  recovery  of  damages,  occasioned  by  sucb 
injury  or  deprivation,  against  any  one  or 
more  of  the  conspirators.  Section  1080  (U. 
S.  Comp.  Stat.  1D01,  p.  1262). 

Anyone  having  knowledge  of  the  wrongs 
conspired  to  be  done,  and  who,  having  power 
to  prevent  or  aid  in  preventing  the  commis- 
sion of  tbe  same,  neglects  or  refuses  to  do 
CO,  shall  be  liable  to  the  party  injured  or  his 
legal  representatives  in  an  action  on  the 
case.  Any  number  of  defendnnts  may  be 
Joined  in  the  action.  If  the  death  ot  any 
party  be  caused  by  such  act  or  n^Iect,  tlie 
legal  reprcBcntativeB  of  tbe  deceased  shall 
have  an  action  therefor  and  may  recover 
not  exceeding  #6,000  for  the  benefit  of  the 
widow  of  the  deceased,  if  tliere  be  one, and, 
if  there  be  no  widow,  then  for  tbe  benefit  of 
the  next  ot  kin.  But  no  action  under  tiie 
provisions  of  the  section  can  be  sustained 
[324]  which  is  not  commenced  within  one 
year  after  the  cause  ot  action  accrued.  Sec- 
tion ISBl  (U.  S.  Comp.  Stat,  laoi,  p.  12S3). 

Conspirators  to  injure,  cypress,  tbreate* 
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or  intlnldaU  may  eitixBn  in  the  free  ezer- 1 
ciM  or  enJoTtnMit  of  bb  rights  under  the 
Constitution  And  laws  of  the  United  States, 
or  because  of  his  having  so  exercised  the 
same,  shall  be  fined  not  more  than  16,000 
and  imprisoned  not  more  tban  ten  jrears; 
and  shall,  moreover,  be  ineligible  to  office 
under  the  United  States.  Section  d508  (U. 
S.  Comp.  Stat.  ]901  p.  3712). 

If,  in  violating  an;  of  tbe  provisions  of 
the  two  preeeding  sections,  any  felony  or 
■nisdemeanor  be  committed,  the  offender 
shall  be  punished  as  provided  in  the  stste 

And  every  person  who,  under  color  of  any 
law,  etc.,  subjects  or  causes  to  be  subject^ 
any  inhabitant  of  any  state  or  territory  to 
the  deprivation  of  rights  under  the  laws  and 
Constitution  of  the  United  States  shall  lie 
fined  not  more  than  91,000,  or  he  imprisoned 
not  more  than  one  year,  or  both.  BeAion 
5510  (U.  8.  Comp.  Btat.  1901,  p.  3T13). 

There  are  other  criminal  provisions  not 
necessary  to  mention. 

It  will  be  observed,  therefore,  that  the  sec- 
tions of  tbe  Bevised  Statutes  which  wc  have 
4)Q0ted  provide  criminal  proceedings  and 
punishment  for  the  public  wrong,  and  ac- 
tions in  law  or  equity  for  tlie  redress  of 
any  private  injury,  wilb  a  limitation  in  one 
instance  of  the  amount  of  recovery  and  of 
the  time  for  commencing  the  action  to  one 
year. 

The  penal  and  remedial  provisions  are 
therefore  distinct  and  cannot  be  confounded. 
The  term  "penalty"  involves  the  ides  of 
punishment  for  the  infraction  of  the  law, 
«nd  is  commonly  used  as  including  any 
extraordinary  liability  to  which  the  law  sub- 
jects a  wrongdoer  in  favor  of  tlie  person 
wronged,  not  limited  to  the  damages  suf- 
fered. United  SUtes  v.  Chouteau,  102  U. 
S.  603,  611,  26  L.  ed.  246,  249;  Huntington 
V.  Attrill.  146  U.  B.  666,  SOT,  36  L.  ed.  1127. 
112B,  13  Sup.  Ct.  Rep.  224.  There  is  no 
Justification  for  the  contention  of  plaintiff, 
therefore,  that  the  [32K]  remedy  provided 
for  a  penalty  and  the  limitation  of  time  of 
bringing  an  action  Is  five  years  under  | 
1047  (U.S.  Comp.  SUt.  1901,  p.  727).  It  is 
very  clear  that  the  public  wrong  is  punished 
by  the  fines  and  punishment  prescribed,  that 
the  private  injuries  inflicted  are  to  be  re- 
dressed by  civil  suit,  and  the  amount  of  re- 
«overy  is  determined  by  the  extent  of  the 
injury  received  and  the  elements  constitut- 
ing it.  This  plaintiff  indicates  in  his  plead- 
ing, praying  damages  in  the  sum  of  (26,000 
"for  the  wounding  less  than  mayhem,"  t25,- 
€00  "for  the  humiliation,  degradation,  and 
public  ridicule,"  and  tlO,000  "as  punitive 
*nd  exemplary  damages." 

Judgment  affirmed. 
S»  L.  ed. 


JACOB  ANDERSON. 

(See  S.  C.  Reporter's  ed.  326-330.) 

ConstltDtlonnI  law  —  due  process  of 
law  —  penaliilng     refusal     to     pmj 

1.  Double  liability  and  an  attorney's  fee 
may  be  exacted  under  the  authority  of  Ark- 
Laws  1907,  No.  61,  p.  144,  from  a  railway 
company  refusing  to  pay  for  the  killing  of 
live  stock  by  one  of  its  trains  within  thirty 
days  after  the  owner's  demand,  without 
denying  the  railway  company  the  due 
process  of  law  guaranteed  by  U.  S.  Const., 
14th  Amend.,  where  the  justice  of  the  de- 
mand is  fully  established  in  the  suit  fol- 
lowing the  refusal  to  pay. 

[FoT  other  cases,  see  Constitution  si  Low,  IT. 
b,   4.   In   Dlsest   Sup.    C(.    1908.] 

Constftntlonal  law  —  equal  protection 
of  tlie  laws  —  penalizing  ratlway  com- 
pany's refosal  to  pay  claim. 

2.  Singling  out  rsilnay  companies  and 
subjecting  them  to  tlie  payment  of  double 
damages  and  attorneys'  fees  in  ease  of  their 
refusal  to  pay  for  the  killing  of  live  stock 
by  their  trains  within  thirty  days  sfter  the 
owner's  demand,  as  is  don:  by  Ark.  L«ws 
1907,  No.  61,  p.  144,  when  litigants  in  gen- 
eral are  not  subject  to  the  same  burdens, 
does  not  deprive  the  railway  companies  of 
the  equal  protection  of  the  laws. 

(Far  other  cases,  see  ConsttCutlonsl  Law.  IT. 
a,  8,  b.  In  Digest  Sup.  Ct.  1808.1 

[No.  319.]- 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Little  IliVer  County,  in  that  state, 
penalising  a  railway  company's  refusal  te 
pay  a  claim  for  the  killing  of  live  stock  by 
one  of  its  trains.    Affirmed. 

See  same  case  below,  104  Ark.  600,  149 
B.  W.  68. 

The  facta  are  stated  in  the  opinion. 

Mr.  Ssmnel  W.  Mooro  argued  the  cause, 
and,  with  Messrs.  Prank  H.  Hoore  and 
James  B.  McDonough,  filed  a  brief  for  plain- 
tiff in  error: 

The  act  of  the  aUto  of  Arkansas  which 
la  drawn  in  question  in  this  case  has  been 
held  unconstitutional  by  this  court,  and  ii 
therefore  void  for  all  purposes. 

Kansas  City   Southern  B.  Co.  v.  Ander- 


Note. — On  constitutionality  of  statute 
imposing  pensltj  or  added  liability  for  fail- 
ure of  railroad 'eompanv  to  pay  claim — see 
note  to  St.  Louu,  I.  M.  &  B.  B.  Co.  v. 
Wynne,  42  L.B.A.(N.S.)   102. 
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'  •on,  104  Ai-lc.  BOO,  U9  B.  W.  58;  Uejer  *. 
Weill,  F.  ft  Co.  883  U.  S.  SOB,  SO  L.  ed.  44G, 
S2  Sup.  OL  Rep.  218;  St.  Louii,  I.  M.  t  S. 
K.  Co.  V.  Wynne,  22*  U.  B.  364,  56  L.  ed. 
TOO,  «  L.R.A.(NJS.l  102,  32  Bup.  Ct  Bep. 
403;  Yuoo  k  M.  Valley  R.  Co.  v.  Jackion 
Ttee«u  Co.  220  U.  8.  217,  S7  L.  ed.  193,  33 
Snp.  Ct.  Rep.  40. 

The  Arkuiua  act  which  U  drLwn  in  qiiet- 
tion  in  this  cam  U  in  conflict  with  the  14th 
Atoiendment  to  the  Conititution  of  the  Unit- 
ed States. 

Atchiion,  T.  ft  S.  F.  R.  Co.  v.  Matthewa, 
174  U.  8.  *6,  43  L.  ad.  000,  10  Sup.  Ct.  Kep. 
000;  Atlantie  Cout  Line  R.  Co.  t.  Maiur- 
■ky,  216  U.  8.  122,  M  L.  ed.  411,  30  Sup. 
Ct  Bap.  378;  Bannon  v.  State,  4S  Ark.  107, 
4  S.  W.  056 ;  Connolly  v.  Union  Sever  Pipe 
Co.  184  U.  6.  B40,  40  L.  ed.  079,  22  Sup. 
Ct  Bep.  431;  Fidelity  Mut.  Life  As«>.  v. 
Mettkr,  1S5  U.  S.  308.  43  L.  ed.  022,  22 
Sup.  Ct.  Bep.  602 ;  Qnlf ,  C.  ft  S.  F.  R.  Co. 
V.  ElUs,  165  U.  6.  160,  41  L.  ed.  666,  17  Sup. 
CL  Rep.  2fifi;  Ulinoii  C.  R.  Co.  v.  Cridcr,  01 
Tenn.  480,  IB  S.  W.  018;  Idrby's  Digest  of 
Statntes,  |S  6773-6702,  7007;  Minneapolia 
ft  St.  L.  B.  Co.  T.  Beckwith,  129  U.  S.  26, 
38  L.  ed.  685,  0  Sup.  Ct.  Rep.  207;  MisBouri 
ft  N.  A.  R.  Co.  V.  State,  92  Ark.  1,  31  L.R.A. 
{N.S.)  861,  13S  Am.  St.  Bep.  164,  121  8. 
W.  030;  Miuouri  P.  B.  Co.  v.  Humes,  116 
■V.  8.  612,  20  L.  ed.  463,  0  Sup.  Ct.  Bep. 
110;  St.  LouiB,  L  H.  ft  S.  R.  Co.  v.  WilliamB, 
40  Ark.  492,  6  8.  W.  883;  St.  Louti,  L 
U.  ft  S.  R.  Co.  -r,  Wynne,  90  Ark.  638,  119 
S.  W.  1127,  17  Ann.  Gas.  631 ;  Seaboard  Air 
Line  R.  Co.  v.  Seegara,  207  U.  S.  73,  G2  L. 
ed.  lOS,  SS  Sup.  Ct.  Bep.  28;  Southern  R. 
Co.  t.  Greene,  216  U.  S.  400,  64  t.  ed.  636, 
SO  Sup.  .Ct  Bep.  287,  11  Ann.  Caa.  1Z47; 
Tatoa  ft  M.  Valley  R.  Co.  v.  Jackson  Vine- 
gar Oo.  220  U.  S.  217,  57  L.  ed.  193,  33  Sup. 
Ot   Rep.  40. 

niis  ArfcanMW  act  denies  to  detenditnt 
due  proeeaa  of  law. 

Chicago,  M.  ft  St.  P.  B.  Co.  t.  Polt.  232 
V.  S.  166,  ante,  G54,  34  Sup.  Ct.  Rep.  301 ; 
Ex  parte  Young,  200  U.  S.  ]23,  62  L.  ed. 
714,  13  L.B.A.(N.S.)  D3Z,  28  Sup.  Ct.  Hep. 
441,  14  Ann.  Caa.  764;  Mii«)uri  P.  R.  Co. 
T.  Tucker,  230  U.  8.  840,  67  L.  ed.  1507,  33 
Sup.  Ct  Eep.  Ml. 

No  brief  was  filed  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opin 
ion  of  the  court  1 

Error  to  review  a  judgment  of  Ow  iu- 
prcme  conrt  of  the  state,  affirming  a  judg- 
ment by  which  defendant  in  er^or  was 
awarded  against  plaintiff  in  errpr  (herein 
called  the  railway  company)  double  dam- 
ages and  attomey*!  fee  for  a  mare  killed 
by  one  of  the  railway  company's  traina. 


The  judgment  was  recovered  under  a  stat- 
ute of  the  state  which  the  railway  company 
attacked  in  the  conrta  below  and  attack* 
here,  on  the  ground  that  It  violatea  the  due 
proceas  clause  of  the  Constitution  of  the 
United  Statea.  The  sUtute  proridea  that 
when  any  atoclc  is  killed  or  injured  by  rail- 
road trains  running  in  the  state,  tlis  oDcera 
of  the  train  shall  cause  the  station  master  or 
overseer  at  the  nearest  station  house  to  give 
notice  ot  the  fact  by  posting  and  by  ad- 
vertisement, and,  on  failure  to  so  advertise, 
the  owner  shall  recover  double  damagea  lor 
all  stock  killed  and  not  advertised.  "And 
said  railroad  shall  pay  the  owner  ot  auch 
stock  within  thirty  days  after  notice  is 
served  on  such  railroad  by  such  owner. 
Failure  to  do  bo  shall  entitle  said  owner  to 
double  the  amount  of  damages  {328]  award- 
ed him  by  any  juij  trying  such  cau8e>  and  a 
reasonable  attorney's  fee."  [Ark.  Laws, 
1007,  p.  1447.] 

If  a  suit  be  brought  after  the  thirty  days 
have  expired,,  and  the  owner  recover  "a  Ii«s 
amount  of  damages  than  he  sues  for,  tlien 
such  owner  shiill  recover  only  the  amoimt 
given  him  by  said  jury,  and  not  bo  entitled 
to  recover  any  attorney's  fee." 

For  its  contention  that  the  set  offends  tbs 
Constitution  of  tlit  United  StaU-s  the  rail- 
way company  relics  on  St.  Louis,  I.  M.  ft 
8.  B.  Co.  V.  Wynne,  224  U.  S.  354,  66  L.  cd. 
799,  42  L.B.A.(N.S.)  102,  32  Sup.  Ct.  lte^ 
493. 

Id  tl'at  case,  however,  there  was  a  di-maad 
for  t&OO  damages.  The  railway  company 
refused  rn  pay  it.  The  owner  sued  tor  t40O 
and  reco'^red  a  verdict  for  tliat  amount, 
and  the  cnitrt,  deeming  the  statute  applicable 
gave  jud4^(mt  for  double  that  amount  aniK 
an  attorney's  tee  of  (60.    The  supreme  courS^^ 

sustainrd  the  judgment  against  tlie  contra ' 

tion  of  tlie  railway  company  tliat  the  stat — -^i 
ute   BO   rpplied   was  repugnant   to  the   du^v -■ 
process    ilause   of   the   Constitution   ot  th^  ^ 
United    SUtes.      This    court    reversed    lli^^J 
judgment,  holding  that  so  far  as  the  slat-^V".^ 
ute  was  held  to  justify   the  impoeition   o  ^^^ 
doHb^   damages   where   there   was   demaniv  ^^ 
f<«  one  sum  and  sn  action  and  judgment  for^^ 
less,  it  was  void.    The  question  was  express^*^ 
(y  reserved  whether  such  would  be  the  d^^» 
eision   if  the  recovery  corresponded  to  th*-*''-' 
demand;    in   other  words,   in   the  langURj 
ot  the  opinion,  "Where  the  prior  demand  i  J 
fully  established   in  the  suit  following  th« 
refusal  to  pay."    That  question  ia  Involvwu-" 
in  the  preaent  case,  and  we  think  it  Is  d^^' 
termined  by  Seaboard  Air  Line  B.  Co.  ^^' 
Seegers,   207   U.   S.   73.   62   L.   ed.   108,  2^^S 
Sup.  Ct.  Rep.  28.  and  Yasoo  ft  M.  Valley  t*-J* 
Co.  V.  Jackran  Vinegar  Co.  226  U.  S.  21^^ 
ST  L.  ed.  103,  33  Sup.  Ct.  Rep.  40.    In  bo^-^* 
cases  statutes  (South  CaroUaa  and  ft 
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dppl)  were  BustaiD«d.  Each  provided  for 
K  penalty  for  failure  to  tettle  clainu  after 
MTtftia  time  aft^r  demand,  the  penalty  being 
150  in  one  1320]  aUtute  and  in  the  other 
tes,  in  addition  to  the  actual  damagea.  In 
the  Severs  Caae  it  \raa  aaid:  "It  moat  be 
ranembered  that  tbe  purpose  of  thia  legis- 
lation la  not  primarily  to  enforce  the  collec- 
tion of  debts,  but  to  compel  the  performance 
of  duties  which  the  carrier  assumes  wlien  it 
enters  upon  the  discharge  of  its  public  func- 
tions." In  the  other  case  it  was  aaid,  the 
rkilroad  company  "has  not  been  penaliEed 
for  failing  to  accede  to  an  excessive  or  ex- 
travagant claim,  but  for  failing  to  make 
reasoDably  prompt  settlement  of  a  claim 
which,  upon  due  inquiry,  baa  been  pro- 
nounced Just  in  every  respect."  In  Chicago, 
M.  A  St.  P.  R.  Co.  v.  Polt,  232  U,  S.  105, 
ante,  564,  34  Sup.  Ct.  Rep.  301,  a  statute  of 
South  Dakota  was  paaaed  upon  which  makes 
a  railroad  liable  for  double  damages  it, 
within  sixty  days  after  demand,  it  does  not 
pay  tlie  damage  actually  sustained  for  prop- 
erty destroyed  by  Sre  communicated  from 
its  locomotive  engine.  The  plaintiff  in  the 
ease  got  a  verdict  for  less  than  he  de- 
manded, but  for  more  than  the  railroad 
offered.  Judgment  for  <louble  the  amount  of 
the  verdict  was  entered  and  sustained  by 
the  supreme  court  of  the  state.  It  was  re- 
versed by  this  court,  the  ruling  of  the 
Wynne  Case,  supra,  being  applied.  We 
said :  "The  case  is  not  like  those  in  which  a 
moderate  penalty  is  imposed  for  failure  to 
satisfy  a  demand  found  to  be  just.  Yazoo 
A  M.  Valley  R.  Co.  v.  Jackson  Vinegar  Co. 

It  is  contended,  however,  that  the  statute 
having  been  declared  unconstitutional  as  ap- 
plied to  one  state  of  facts  that  properly 
raises  the  question,  it  is  void  for  all  pur- 
poses. The  contention  is  based  on  tbe  as- 
sumption that  we  decided  the  statute  in  the 
Wynne  Case  to  he  unconstitutioqal ;  but 
the  ground  of  the  decision  waa,  as  we  have 
sven.  Chat  the  statute  waa  there  applied  to 
a  case  where  the  plaintiff  in  the  action  had 
rcfoi'crcd  less  than  he  demanded  before  suit. 
Wc  declined  to  extend  our  opinion  to  a  case 
where  the  amount  of  tbe  judgment  corre- 
■pofided  to  the  demand;  [330]  in  other 
words,  declined  to  pronounce  the  act  en- 
tirely unconstitutional. 

Id  Yazoo  A  M.  Valley  R.  Go.  v.  Jackson 
Vinegar  Co.  supra,  when  urged  again  to  ex- 
tend our  ruling  beyond  the  facts  and  declare 
tbe  Hiasissippi  statute  entirely  void,  we  de- 
clined to  do  so,  considering  it  a  natter  for 
the  state  court  to  decide  "how  far  parts  of 
it  might  be  sustained  if  others  fail." 

In  the  case  at  bar'  the  supreme  .court  of 
the  state  has  limited  the  statute,  and  hat. 
Indeed,  declared  that  it  had  not  intended  in 
S8  L.  ed. 


the  Wynne  Case  to  place  upon  the  "statute- 
a  constructiou  that  would  make  it  appli- 
cable to  a  case  based  upon  a  state  of  facts 
where  a  demand  had  beien  made  before  suit 
for  a  sum  greater  than  that  recovered  upMl 
a  trial"  And,  further:  "The  construction 
and  application  of  this  statute,  as  made  by 
this  court,  is  thsrefora  not  such  as  to  ren- 
der it  invalid  under  tbe  decisions  made  by 
the  Supreme  Court  of  tbe  United  Sutes." 

It  is  also  contended  by  the  railway  com- 
pany that  the  statute  deprives  it  of  the 
equal  protection  of  the  lawa  in  that  it 
singles  out  railroads  and  subjects  them  to 
tlie  payment  ol  double  damages  and  attor- 
neys' fees  when  litigants  in  generml  are  not 
subject  to  the  same  burdens.  The-  conten- 
tion is  not  tenable.  Seaboard  Air  Line  R. 
Co.  V.  Seegers,  supra. 

We  do  not  enter  into  a  general  discussion 
of  the  police  power  of  the  stat«.  As  we  said 
in  the  Polt  Case,  "the  states  have  a  large 
latitude  in  the  policy  that  they  will  pur- 
aue  and  enforce,"  and  vre  do  not  think  that 
the  limit  of  their  power  has  been  tran- 
scended in  the  present  case. 

Judgment  affirmed. 


STATE  OF  MONTANA. 
(See  S.  C.  Reporter's  ed.  331-334.) 


guaranteed 

Const.,  14tb  Amend.,  because  it  pnta  oleo- 
margarin  in  a  class  by  itself,  and  discrimi- 
nates between  it  and  butter,  although  the 
tax  ts  pronounced  or  assumed  by  the  statw 
courts  to  be  a  revenue  meaaure. 
(For  other  cases,  see  Constitutional  Law,  SOO- 
Sag.    In    Digest   Sop.    Ct.    1908.] 

(No.  278.] 

Note. — On  constitutionality  of  discrimi- 
nations in  statutory  regulations  concerning 
food  products — see  note  to  Freadrich  t. 
State,  34  L.R.A.(N.8.)  SSI. 

A*  to  the  validity  of  clasa  lesialatloa, 
generally — see  notes  to  State  t.  Goodwill, 
A  L.R.A.  eSl,  and  SUte  v.  Loomia,  SI  L.It.A. 
789. 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection,  generally— ^ses 
note  to  Louisville  Safetv  Vault  ft  T.  Co.  v, 
Louisville  ft  N.  R.  Co.  14  LJLA.  579. 


by  Google 


SUPREUE  COUBT  OF  THE  UNITED  STATES. 


OCT.  1 


IN  ERBOR  to  the  Supreme  Court  «f  the 
StAt«  of  Montana  to  review  a  judgnwot 
which  afflrmed  a  judgment  of  the  Diatrict 
Court  for  the  County  of  SilTcr  Bow,  in  that 
■tate,  in  favor  of  the  atate  in  an  aetioD  to 
recover  a  license  tax.     Affirmed. 

See  aame  case  below,  46  Mont.  343,  123 
Pac.  407. 

The  fade  are  stated  in  the  opinion. 

Mr.  M.  S.  Gunn  submitted  the  cause 
for  plaintiff  in  error; 

It  is  undoubtedly  true  that  the  oleomar- 
garin  aold,  after  having  been  received, 
•tared,  and  held  for  sale  in  Silver  Bow 
county,  was  subject  to  the  taxing  power  of 
the  staU. 

American  Steel  t  Wire  Co.  v.  Speed,  102 
U.  S.  500,  4e  L.  ed.  fi38,  24  Sup.  Ct.  Rep. 
36fi;  Kcbrer  v.  Stewart,  197  U.  6.  00,  49 
L.  ed.  603,  26  Sup.  Ct.  Rep.  403. 

The  oleomargarin  sold,  having  been  sub- 
ject to  the  taxing  power  ot  the  state,  the 
motive  of  the  legislative  assembly  in  im- 
posing this  tax,  and  the  reasonablenese  of 
the  tax  with  respect  to  the  amount  of 
aame,  are  not  open  to  inquiry  in  this  court. 

McCray  v.  United  SUtes,  190  U.  S.  fi3, 
40  L.  ed.  94,  24  Sup.  Ct.  Rep.  709,  1  Ann. 
Cas.  GSI. 

Again,  the  legislative  assembly  of  Mon- 
tana ia  Buthoriied  to  clsMify  for  the  pur- 
pose of  taxation,  and  may  lawfully  impose 
«  tax  upon  one  class  of  property  or  one 
occupation  to  the  exclusion  of  other  prop- 
erty and  other  occupations. 

SouthwesUm  Oil  Co.  v.  Texas,  217  U.  S. 
114,  54  I.,  ed.  088,  30  Sup.  Ct.  Rep.  496. 

It  follows  that  the  only  inquiry  is  wheth- 
er the  placing  of  oleomargarin,  butterin, 
and  imitation  of  cheese  in  a  separate  class 
for  the  purpose  of  taxation  ts  a  legitimate 
«xerciie   of   the  taxing  power. 

Oleomargarin  is  a  wholesome  article  of 
food,  a  recogniced  article  of  commerce,  and 
Ita  manufacture  and  sale  cannot  be  prohib- 
ited by  a  atate. 

Sehollenberger  v.  Pennsylvania,  ITl  U.  S. 
1,43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757;  Collins 
T.  New.  Hampshire,  171  U.  8.  30,  43  L.  ed. 
«,  IS  Sup.  Ct.  Rep.  708. 

The  state  can,  in  the  exercise  of  the  po- 
lice power,  provide  reasonable  regulations 
with  reference  to  the  manufacture  and  fiate 
«f  oleomargarin  in  order  to  prevent  decep- 
tion and  fraud,  and  in  the  interest  of  the 
liealth  of  the  people  of  the  state. 

Capital  City  Dslry  Co.  v.  Ohio,  183  U.  S. 
«38,  46  t.  ed.  171,  22  Snp.  Ct.  Sep.  120. 

As  oleomargarin  ts  a  pure  and  wholeaome 
article  of  food,  used  as  a  substitute  for  bnt- 


ter,  the  reason  for  the  discrimination  BKda 
cannot  have  reference  to  the  nature  of  tbe 
article  or  the  use  to  which  it  is  allied. 
The  only  reason  that  can  be  aaiigned  for 
this  classiflcalion  ii  that  oleomargarin  Is 
sold  in  competition  with  butter.  The  rea- 
son for  the  discrimination  made  i«  to  cre- 
ate a  monopoly  in  favor  of  butter,  and  ia 
not  a  valid  reason. 

Cooley,  Tun.  3d  ed.  p.  1133. 

No  claaaiScaUon  for  tbe  purpoee  ot  taxa- 
tion is  reasonable  or  JuetiQable  unleaa  all 
articles  used  for  the  same  purpose,  and 
which  are  sold  in  competition,  are  plaoed  in 
the  same  class.  Such  a  clasaiHcatitm  as  la 
made  by  this  statute  under  consideration 
does  .violence  to  the  equal  protection  clanas 
of  the   14th  Amendment. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  40  L.  ed.  079,  22  Sup.  Ct.  Rep.  431; 
Gulf,  C.  k  S.  F.  R.  Co.  T.  Ellis,  1«5  U.  S. 
150,  41    L.  ed.  660,  IT    Sup.   Ct.   Rep.  266. 

If  the  l^ial stive  assembly  of  Montana 
can  classify  oleomargarin  by  itself  and  im- 
pose a  license  tax  of  1  cent  per  pound  for 
the  sale  of  such  article,  ft  can  increase  tbe 
tax  to  such  an  amount  as  will  prohibit  the 
sale  of  the  same.  The  validity  of  the  atat- 
ute  is  not  to  be  determined  by  the  amount 
of  the  tax  imposed. 

Gult,  C.  t  S.  F.  R.  Co.  V.  Ellis,  aupra. 

Mr.  D.  M.  Kelly,  Attorney  General  of 
Montana,  submitted  the  cause  for  defend- 
ant in  error.  Mr.  J.  H.  Alvord  was  on  the 
brief: 

Tbe  state  may  regulate  or  prohibit  the 
sale  of  oleomargarin  manufactured  within 
ita  border*. 

Powell  T.  Pennsylvania,  127  U.  S.  878, 
32  L.  ed.  263,  8  Sup.  Ct.  Rep.  092,  1257; 
Capital  City  Dairy  Co.  v.  Ohio,  183  tj.  S. 
238,  40  L.  ed.  171,  22  Sup.  Ct.  Bep.  120. 

This  court  has  held  that  the  diatinction 
between  the  two  substances,  oleomarBarin 
and  butter,  is  so  great  as  to  justify  a  claaai- 
flcation  distinguishing  between  them. 

McCray  v.  United  States,  196  U.  8.  27, 
49  L.  ed.  78,  24  Sup.  a.  Rep.  760,  I  Ann. 
Cas.   561. 

Beyond  question  Congress  cannot  add  to 
or  detract  from  the  powers  conferred  upon 
it  by  the  Constitution  of  tbe  United  SUtea. 
neither  can  it  confer  upon  a  state  the  power 
vested  by  the  Constitution  exclusively  in 
Congress:  hut  removing  "an  impediment 
to  tbe  enforcement  of  the  state  law"  la  not 
granting  an  additional  power  to  the  atata. 

Re  Rahrer,  140  U.  S.  645,  35  L.  ed.  672, 
11  Sup.  Ct.  Rep.  866. 

The  police  and  llcensbg  powera  of  the 
state  are  as  great  within  the  Umita  of  the 
state  as  are  the  powers  of  Congreaa  within 
the  Urritorj  subject  to  the  jurladioHon  «( 
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*ha  Oaited  SUteB.    If,  then,  this  law  of  tha 
mtate  it  void  ■■  being  an  Invaaton  of  the  14th 
Amendment    of    the    Constitution    of    t' 
Vnited  States,  the  art  of  Consreaa  of  Febi 
-Atj  9,  1902,  must  also  be  void  for  the  iai 
reason.     Yet,  the  Supreme  Court  ol  tho 
United,  States  hei  twice  auttained  the  co 
■titutionatitf  of  this  law  of  Congress. 

McCrav  v.  United  States,  supra-,  CliS 
United  SUtes,  105  V.  R.  150,  49  L.  ed.  13B, 
2S  Sup,  Ct.  Hep.  1,  See  also  People  v.  Free- 
man, 2«  III.  373,  90  N".  E.  306,  17  Ann.  Cas. 
1098:  Pliiinlejr  v.  MBSsachusetts,  1G5  U.  8. 
461.  39  L.  ed.  223,  6  Inters.  Com.  Kep.  S90, 
16  Sup.  a.  Rep.  161. 

The  power  of  the  eUite  l^isUture,  under 
-the  state  Constitution,  to  Impose  a.  liceose 
for  revenue  or  for  regulation,  cannot  bo 
successfully  contested. 

State  ex  rel.  Toi  v.  French,  IT  Hont.  64, 
3  L.R.A.  41S,  41  Pac.  107S;  SUte  t.  Camp 
Sing.  18  Mont.  128,  32  L.R.A.  S35,  66  Am. 
St.  Rep.  551,  44  Poc.  616. 

If  all  that  can  be  said  of  this  legislation 
is  that  it  is  unwise  or  unnecesMrilj  oppres- 
sive to  those  manufacturing  or  sell  log 
wholesome  oleomargarin  as  an  article  of 
food,  their  appeal  must  be  to  the  legislature 
or  to  the  ballot  box,  not  to  the  judiciary. 
The  latter  cannot  interfere  without  usurp- 
ing povers  committed  to  another  deport- 
ment of  government. 

Powell  V.  Pennsylvania,  127  U,  6.  678, 
686,  32  L.  ed.  263,  267,  8  Sup.  Gt.  Rep. 
■092,   1267. 

The  "equal  protection  of  law,"  aa  ex- 
pressed in  the  Constitution  of  the  United 
States,  simply  requires  that  all  persona 
aubjeeted  to  auch  legislation  shall  be  treat- 
ed alike  in  like  circumstances  and  condi- 
tions, both  in  the  privilege  conferred  and 
the  liabilities  imposed. 

Magoun  v.  Illinois  Trust  1  Sav.  Bank, 
170  U.  S.  283-293,  42  L.  ed.  1037-1042,  IB 
Sup.  Ct.  Rep.  694. 

It  requires  the  same  means  and  methods 
4o  be  applied  impartially  to  all  the  con- 
stituents of  a  class,  so  that  the  law  shall 
operate  equally  and  uniformly  upon  alt 
persons  in  similar  circumatancee. 

Kentucky  R.  Tax  Coses,  115  U.  S.  321,  29 
L.  ed.  414.  a  Sup.  Ot.  Rep.  67. 

No  doubt  eon  be  entertained  of  tbe  right 
-of  a  state  l^alature  to  tax  trades,  pro- 
fessions, or  occupations  in  the  abaeoce  of  in- 
hibition in  the  state  Conatitution  in  that 
regard. 

Ficklen  v.  Taxing  Dist.  146  U.  S.  1,  38 
L.  ed.  flOl,  4  Inters.  Com.  Rep.  79,  12  Sup. 
Ct.  Rep.  810. 

The  state  may,  if  it  chooses,  exempt 
certain  classes  of  property  oltogetber;  may 
«8  £..  ed. 


'  impose  different  specific  taxes  upon  dif- 
ferent trades  or  professions;  may  vary 
the  rates  of  excise  upon  various  prod- 
ucts; may  tax  real  and  personal  estate  in 
a  different  manner;  may  tax  visible  prop- 
erty only,  and  not  securities;  may  allow  or 
not  allow  deductions  for  indebtedness.  All 
such  regulations  and  those  of  like  character, 
so  long  as  they  proceed  within  reasonable 
limits  and  general  usag:>.  are  within  the 
discretion  ol  the  state  legislature  or  the 
people  of  the  state  in  confirming  their  Con- 
stitution. 

Connelly  v.  Union  Sewer  Pipe  Co.  184  U. 
8.  662,  46  L.  ed.  691,  22  Sup.  Ct.  Rep.  431; 
Armour  Packing  Co.  v.  Lacy,  200  U,  S.  238, 
60  L.  ed.  45S,  26  Sup.  Ct.  Rep.  232;  McLean 
V.  Arkansas,  211  U.  S.  639,  647,  53  L.  ed. 
316,  31B,  29  Sup,  Ct.  Bep.  206. 

Mr.  Justice  Holmes  delivered  tbe  opinion 
of  the  court: 

This  is  an  action  to  recover  o  license  tox 
of  1  cent  per  pound  sold  for  carrying  on 
the  business  of  selling  oleomargarin.  The 
answer,  with  some  allegations  not  now  ma- 
terial, admitted  the  facts  and  set  up  that 
§  4064  of  the  Political  Code  of  Montana, 
as  amended,  by  which  tbe  tax  was  imposed, 
violates  the  I4th  Amendment.  That  is  the 
only  question  raised  here,  so  that  other  in- 
cidental or  preliminary  matters  need  not 
be  mentioned.  Judgment  was  entered  for 
tbe  atats  on  the  pleadings  and  tbe  judgment 
was  affirmed  by  the  aupreme  court  of  the 

Tlie  argument  fo.r  the  plaintiff  in  error  is 
that,  the  tax  being  pronounced  or  assumed 
by  tbe  state  courts  to  be  a  tax  for  revenue, 
it  is  unjustifiable  to  put  oleomargarin  in  a 
class  by  itself  and  to  discriminate,  for  in- 
stance, between  it  and  butter.  But  we  see 
no  obstacle  to  doing  so  in  the  Constitntion 
of  the  United  States.  Apart  from  interfer- 
ence  with  commerce  among  the  states,  o 
stAte  may  restrict  the  mnniifacture  of  oleo- 
margarin in  a  way  in  which  it  does  not  ham- 
per that  of  butter.  Capital  City  Dairy  Co. 
V.  Ohio,  183  U.  S.  238,  245,  246.  46  L.  ed. 
171,  175,  178,  22  Sup.  Ct.  Rep.  120.  It  even 
may  forbid  the  manufacture  altogether. 
Powell  V.  Pennsylvania,  127  U.  S.  878,  32 
L.  ed.  253,  8  Sup.  Ct.  Rep.  902,  1257.  It 
moy  express  and  carry  out  its  (334]  policy 
OS  well  in  a  revenue  as  in  a  police  law, 
Quong  Wing  v.  Kirkendall,  223  U.  S.  69,  OS, 
68  L.  ed.  360,  351,  32  Sup.  Ct.  Rep.  192.  The 
case  really  has  been  disposed  of  by  pre- 
vi-iis  decisions  of  this  court.  McCray  ». 
United  SUtes,  195  U.  S.  27,  112,  63,  49  L.  ed. 
78,  98,  99,  24  Sup.  Ct.  Rep.  769,  1  Ann.  Cos. 
561. 

Judgment  affirmed. 
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-  local  or  Interstate  —  ci 

tlnulty   at   transportation. 

1.  The    mhipmeiit   by    the    coneignee 
other  poiatH  within   the  state  of  cost  c 
aigned  to   it  on   interstate  shipinentB  to  a 
tlutributing    point    within    the    state, 
though    such   r^hipments   are   in   the 
in   which   the  coa]   was   received,   does   not 
eatjiblish  such  continuity  of  transportati 
as   to   place   iuch   reiihipments   outside   the 
pale  of  state  regulation,  where  the  consignee 
paid  the  freight  to  the  point  of  reehipment 
to  the  initial  carrier,  wnich  placed  the  cars 
on  an  interchange  track,  where  thej  were 
held  bj  the  consignee  until  sales  were  made, 
when   bills  of   lading  were  tendered  to  an- 
other   railwa7    company    for    the    further 
tran  spa  rta  tion . 

[For  other  caws,  see  Commerce,   I.   b,  Id   Di- 

seat   Sup.   Ct.    1908.J 
Error  to  Btat«  court  —  scope  of  review 

—  statutory  construction. 

2.  The  determination  of  a  state  court  of 
last  resort  that  a  state  railroad  commii 
was  Hutboriied  by  the  state  laws  to  make 
the  order  under  review  is  concluiive  upon 
the  Federal  Supreme  Court  on  writ  of  error 
to  the  state  court. 

{For  other  csiea,  see  Appeal  aod  Error.  2124- 
:i01.   In    Utsesl    Sup.  a.   1808.] 

Commerce  —  state  regulation  —  requir- 
ing carrier  to  accept  reshlpments  la 
cars  or  otlier  carrier  —  termination  o( 
Interstate  transportation. 

3.  An  order  of  a  state  railroad  commis- 
sion requiring  a  railway  company  to  ac- 
cept without  unloading  and  reloading  into 
ita  own  cars  reshipnients  of  coal  in  carload 
lots  when  tendered  in  the  cars  of  other  rail- 
way companies  hy  wliich  the  coal  had  beun 
brought  into  the  stute  dovs  not  interfere 
witli  interstate  commerce  where  thtre  is 
such  a  termination  of  the  interstate  trana- 
portatioB  at  the  point  of  reehipment  that 
the  further  transportation  is  a  purely  in- 
trastate service. 

[For  otber  cases,   see  Commerce,  III.,  in   Dl- 

seat  Sup.  CI.  leOS.] 
Constitutional  law  —  due  process  of  law 

—  liberty  of  contract  —  requiring  cur- 
rier to  accept  reshlpments  In  cars  of 
other  carrier. 

4.  A  railway  carrier  is  not  deprived  of 
its  liberty  of  contract,  nor  of  ita  property 
without  due  process  of  law,  contrary  to  U. 
8.  Const.,   14tli  Amend.,  by  an  order  of  a 


Note, — On  shipments  within  a  atate  aa 
part  of  interstate  or  foreign  transportation 
— aee  note  to  Missouri  P.  R.  Co.  v.  Sher- 
wood, T.  t  Co.  17  L.R.A.  843. 

On  what  queationa  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts— see  note  to  Missouri 
ex  rel.  Hill  v.  Dockerj,  03  L.R.A.  571- 

fS« 


state  railroad  commission  requiring  it  to 
accept  without  unloading  and  reloading  into 
its  own  cars  reshlpments  of  coal  in  car- 
load lota  when  tendered  in  the  cars  of  other 
railway  companies. 
[For  otber  caoei.  aee  Conalttatlonal  Law.  Sl«- 

ei8.  591-804.  In   Dlveat   Sup.   Ct.    1»08.1 
Constitutional   law  —  equal   pr<itecllon 
of  the  laws  —  requiring  carrier  to  ac- 
cept resliipments  In  cars  of  other  car- 
rier. 

5.  The  equal  protection  of  the  laws  guar- 
anteed by  U.  B.  Const.,  14th  Amend.,  is  not 
denied  to  a  railway  carrier  by  an  order  al 
a  state  railroad  commission  requiring  it  to 
accept  without  unloading  and  reloading  into 
its  own  cars  resliipments  of  coal  in  carload 
lots  when  tendered  in  the  cars  of  other  »il- 
vvay  companies. 
[For  other  case 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Polk 
County  District  Court,  granting  a  man- 
datory injunction  to  require  compliauee 
with  an  order  of  a  state  railroad  commis- 
sion requiring  a  railway  carrier  to  accept 
reshipments  in  the  cars  of  other  carriers. 
Anirmed. 

See  same  case  helow,  1S2  Iowa,  317,  130 
N.  W.  802. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  W.  Dynes  argued  the  cause,  and, 
with  Messrs.  C.  S.  JefTersoD  and  Burton 
Hanson,  filed  a  brief  for  plaintiff  in  error: 

The  board  of  railroad  commissionera  of 
the  state  of  Iowa,  and  the  courts  of  that 
state,  could  not  construct  contracts  or  im- 
pose contracts  on  the  plaintiff  in  error  which 
would  restrict  it  in  respect  of  whom  it 
might  rent  cars  from,  and  which  wouM 
oblige  it  to  rent  and  pay  for  ears  when  it 
could  and  desired  to  furnish  its  own  ears 

Central  Stock  Yards  Co.  v.  Louisville  A 
N.  R.  Co.  1»2  U.  S.  671,  4S  L.  ed.  9«ft,  24 
Sup.  Ct.  Rep.  339 ;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Denver  i  N.  0.  R.  Co.  110  U.  S.  067, 
6S0,  28  L.  ed.  291,  296,  4  Sup.  Ct.  Rep.  183. 

There  being  no  connecting  line  involved 
as  to  the  shipraentd  in  the  case  at  bar,  but 
only  a  single  line  haul  over  the  rails  of 
the  plaintiff  in  error  alone,  the  Iowa  stat- 
utes do  not  apply,  and  in  the  absence  of 
abrogating  legislation,  the  common  law  ex- 
tenda  to  the  plaintiff  in  error  the  right  to 
decline  to  use  care  of  other  carriers,   and 

siat  upon  using  its  own  cars. 
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Iforthem  F.  R,  Oo.  4  Inters.  Cwn.  Rep.  249, 
61  Fed.  46fi;  Ctntt^l  Stock  Ykrds  Co.  j. 
Louuville  ft  N.  R.  Co.  192  U.  S.  668,  48  L. 
«d.  655,  24  Sup.  Ct,  Rep.  33S;  Atchiaon,  T. 
A  S.  F.  B.  Co.  V.  Denver  i  N.  O.  R.  Co.  110 
U.  S.  ear,  680,  28  L.  ed.  291,  296,  4  Sup.  Ct. 
Rep.  1B6. 

The  fact  that  the  carload  ahipment*  in 
question  had  undergone  previous  transpor- 
tation did  not  make  the  previous  carriers 
connecting  carriers  with  the  plaintiff  in 
«rror,  for  the  previous  contract  of  trans- 
portation had  heen  ctmsummated,  the  car- 
goes had  reached  their  destination,  and  the 
consignee  had  paid  thi  freight  thereon,  and 
claimed   physical   possesBion   of   them. 

Gult,  C.  k  8.  F.  R.  Co.  V.  Texas,  304  U. 
S.  403,  61  L.  ed.  G40,  27  Sup.  Ct  Rep.  360. 

If  it  be  not  admitted  that  the  previous 
carriage  had  been  terminated  and  that  the 
previous  carrier  is  not  a  connecting  carrier, 
then  it  vrould  follow  that  these  carloads  of 
cosl,  havini;  been  carried  originallj  from 
Illinois  to  Davenport,  Iowa,  would  have  the 
character  of  interstate  commerce,  and,  there- 
fore, would  not  be  subject  to  regulation  by 
the  state  of  Iowa. 

Co*  V.  Errol,  136  U.  S.  617,  29  L,  ed.  716, 
6  Sup.  Ct.  Rpp.  47S ;  Southern  F.  Terminal 
Co.  V.  Interstate  Commerce  Commission, 
21B  U.  S.  4B8,  55  L.  ed.  310,  31  Sup.  Ct. 
Rep.  279 ;  Railroad  Coinmission  v.  Worth' 
ington,  226  U.  S.  101,  68  L.  ed.  1004,  32 
Sup.  Ct.  liep.  653;  Texas  A  N.  0.  R.  Co.  v. 
Sabine  Tram  Co.  227  U.  S,  111,  67  L.  ed. 
442,  33  Sup.  Ct.  Rep.  229. 

Ad  order  made  bj  a  state  commission 
under  assumed  authority  of  the  state,  which 
directly  burdens  or  regulates  interstate 
commerce,  will  be  enjoined. 

McNeill  V.  Southern  S.  Co.  202  U.  8.  643, 
SO  L.  ed.  1142,  26  Sup.  Ct.  Rep.  722. 

In  ordering  the  Chicago,  Milwaukee,  k 
St,  Paul  Railway  Company  to  take  ancf  use 
the  cars  of  the  interstate  carrier  which 
brought  the  coal  from  Illinois  to  Davenport, 
Iowa,  the  board  of  railroad  eommisaionera 
of  the  state  of  Iowa  exceeded  its  powers  in 
that  it  placed  a  burden  on  interstate  coni- 
■neree  by  depriving  the  interstate  carrier 
of  its  Tdkielea  of  Interstate  commerce  as  an 
Incident  of  the  attempt  to  r^ulate  intra- 
■Ute  commerce. 

Central  Stock  Yards  Co.  v.  Louisville  t 
N.  R.  Co.  392  U.  S.  6BB,  671,  48  L.  ed.  666. 
669,  24  Sup.  Ct.  Rep.  33S)  Louisville  k  N. 
R.  Co.  V.  Central  Stock  Yards  Co.  212  U.  S. 
ISe,  144,  63  L.  ed.  441,  446,  20  Bup.  Ct.  Rep. 
248;  Southern  R.  Co.  v.  United  SUtcs,  222 
V.  8.  20,  28,  Se  L.  ed.  72,  74,  32  Sup.  Ct 
Rep.  2,  3  N.  C.  C.  A.  822;  MioneMU  Rate 
Cases  (Simpson  v.  Shepord)  830  U.  S.  362, 
400,  67  L.  ed.  1GU,  1641,  48  L.R.A.(N.S.) 
1161, 33  Bup.  Ct  Rep.  7». 
SS  L.  ed. 


The  order  of  the  Iowa  commission  nee^ft- 
sarily  involves  either  taking  from  the  In- 
terstote  carrier  its  cars  without  compensa- 
tion, or  denying  to  plaintiff  in  error  tbe 
privilege  of  supplying  and  using  its  own 
cars,  with  the  consequence  that  its  cars  rc- 
roain  idle,  and  it  is  obliged  to  pay  for  the 
foreign  cars.  Either  view  of  the  significance 
of  the  order  involves  tbe  taking  of  property 
without  due  process  of  law,  contrary  to  the 
14th  Amendment  to  the  Constitution  of  the 
United  SUtes. 

Missouri  P.  R.  Co.  t.  Nebraska,  184  U.  S. 
403,  417,  41  L.  ed.  489,  496,  17  Sup.  Ct. 
Rep.  130;  Allgeyer  v.  Louisiana,  185  U.  8. 
678,  S89,  41  L.  ed:  832,  835,  17  Sup.  Ct.  Rep. 
427. 

Coal  cars  used  in  interstate  commerce  are 
instruments  of  such  commerce,  and  regu- 
lating  their   use   is    r^ulating   interstate 


Interstate  Commerce  Commission  *.  Illi- 
nois C.  R.  Co.  21S  U.  S.  462,  474,  S4  L.  ad. 
2B0,  289,  30  Sup.  Ct.  Rep.  155;  Southern  R. 
Co.  V.  United  SUtes,  222  U.  S.  20,  26,  08 
L.  ed.  72,  74,  32  Sup.  Ct.  Rep.  2,  3  N.  C.  C. 
A.  B22;  Northern  P.  R.  Co.  v.  Washington, 
222  U.  S.  370,  377,  68  L.  ed.  237,  239,  32 
Sup.  Ct.  Rep.  160. 

The  Congress  of  the  United  States  having 
extended  governmental  regulations  to  In- 
clude the  use  and  distribution  of  coal  cars 
used  in  interstate  commerce,  state  regula- 
tion of  the  same  is  thereby  excluded. 

Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard)  230  U.  8.  352,  400,  67  L.  ed.  IGll,  1541, 
4B  L.R.A.(N.8.)  1161,  33  Sup.  Ct.  Rep.  720; 
Northern  P.  H.  Co.  v.  Washington,  222  U. 
S.  370,  378,  68  L.  ed.  237,  239,  32  Sup.  Ct. 
Rep.  160;  Smith  v.  Alabama,  124  U.  S. 
466,  473,  31  L.  ed.  608,  510,  1  Inters.  Com. 
Rep.  804,  8  Sup.  Ct.  Rep.  584;  M'Culloch 
T.  Maryland,  4  Wheat.  416,  428,  4  L.  ed. 
603,   806. 

The  order  of  the  board  of  railroad  com- 
missioners of  Iowa  deprives  plaintiff  in 
error  of  the  equal  protection  of  the  laws, 
ID  contravention  of  the  Constitution  of  tb« 
United  States. 

Laks  Shore  t  M.  S.  R.  Co.  v.  Smith,  ITS 
U.  S.  884,  6S8,  43  L.  ed.  868,  864,  19  Sup. 
Ct  Rep.   GflS. 

Whatever  transportation  service  or  facil- 
ity the  law  requires  the  carriers  to  supply 
they  have  the  right  to  famish.  They  can 
therefore  use  their  own  cars,  and  cannot  b« 
ipelled  to  accept  those  taidered  by  the 
shipper  on  condition  that  a  lower  rate  b« 
charged. 

Atehiwm,  T.  A  S.  P.  R.  Co.  v.  United 
SUtea,  832  U.  8.  199,  ante,  668,  34  Sup.  CL 
Rep.  801. 

It  is  very  doubtful  whether  tbU  case  falla 
within  the  law  of  QnU,  C.  4  8.  F.  S.  Co. 


,,ih;,Goot^lc 


SUPREME  COURT  OF  IHE  imiTED  STATES.  Oct.  Tkui, 

T.  Texas,  304  U.  S.  403,  61  L.  ed.  540,  27  where  the  atatute  be«n  no  reUtiaa  to  cor- 

Sup.  Ct.  Kep.  300;  Railroad  Commiuioo  t.  recting  Mine  public  evil,  or  promoting  th* 

Texas  t  P.  it.  Co.  220  U.  S.  336,  341,  ST  health,  Mfefy,  norali,  welfare,  or  prosper* 

L.  ed.  ]21o,  1218,  33  Sup.  Ct.  Rep.  837;  ity  of  a  «Ute  or  eonuamiity. 
Texas  &  N.  O.  R.  Co.  v,  Sabine  Tram  Co.        Lake  Shore  ft  M.  S.  R.  Co.  t.  Smith,  173 

227  U.  B.   Ill,  130,  67   L.  ed.  442,  450,  33  U.  S.  687,  43  L.  ed.  860,  IB  Sup.  Ct.  Rep. 

Sup.   Ct.   Rep.  22U;   Southern   P.  Terminal  585;  Central  Stock  Yards  Co.  v.  Louisville 

Co.  T.  InteraUte  Commerce  Commisaion,  SID,  A  N.  R.  Co.  192  U.  S.  566,  4B  L.  ed.  6«j, 

U.  S.  498,  65  L.  ed.  310,  31  Sup.  Ct.  Rep.  24  Sup.  Ct.  Rep.  330-,  Miaaouri  P.  R.  Co. 

&7S;  Railroad  Commission  v.  Worthington,  t.  Nebraska,  164  U.  S.  403,  41  L.  ed.  ' — 


.  101,  56  L.  ed.  10O4,  32  Sup.  Ct.  IT  Sup.  Ct  Rep.  ISO;  UeNell  * 

Rep.   653.  Jt.  Co.  202  U.  S.  543,  561,  GO  L.  ed.  1142, 

Mr.  George  Cosaon.  Attorney  General  o(  ""■.'"'  ^"P;  ;"-«*^P-  If'   ■*l'«S?  J," 

Iowa,    argu^  the   oauae,    andf  with    Mr.  ^'T%  ^^;  ^      Ju  Mf  ^^r^' 

*   ""«    w   °«-  ,.  Central  Stock  Yards  Co.  212  U.  S.  132, 

,     .        ...  83  L.  ed.  441,  29  Sup.  Ct  Rep.  248. 
,      ^                  nciuaiva  tBe  in-        ^^j^  ^^  ^^^  squirely  under  the  doe- 

terpretation  placed  upon  a  atate  aUtute  by  ^^j^^  ^,  wiaconain,  M,  4  pf  R.  Co.  v.  J.col^ 

''-liSL^ArKSTLntueky,  183  U.  -■  ""  ^^^^^  ±i"' f /"JT 

B.  503    508,  46  L.  ed.  298,  302,  22  Sup.  Ct.  ^„'„t?o^^",%"/X'-=t  J^'c^^t"^ 

**'  ..,  ,.....-  stock  Yards  Co.  t.  Louimlle  k  N.  R.  Co. 

A  r«l.ori.U>  r.gol.fon  of  poblio  wr.ii.  „,  „    g  ^  ^    ^  2,  ^ 

corporations  or   persons,   sod  a   reasooable  ^        .^ 

llmltaUoo  of  lbs  right  to  contract,  if  made        ^^  „^„  „,  „,,  „|,,„j  commicalonct. 

ondsr  th.  pohc.  poyer,  ,n  tl,  "Icrcst  ol  „,  ,„,,  j^,  „;  j      ,„     ^,|„,„  ;„  ,,„, 

li«  pnbho   boiith,   lb,   pnbl.c   salciy,  tb.  „,  p„p,rij.  without  due  process,  and  pl.ln- 

publ,c  nrorala,  or  tb.  publ.e   .ellare,   con-  „/,,  „„,  j„,^  j„,     ,^  ,,     ^^  ^ 

.enronce,  n«:.s.,t;,  or  prosper.ty,  is  v.l.d.  „^.„      .^  ,.  j,  ,^  contr«rt. 

Grand  Trunli  B.  Co.  v.  Micbigan  R.  Con.-        Wisconsin,  M.  t  P.  R.  Co.  T.  Jacobww, 

mission,  231  U.  S-  467,  ante,  310,  34  Sup.  Ct.  j^,  y    g    gpQ^  ^^  ^    ^    ^QO,  21  Sup.  Ct 

Rep.   152;    Wisconsin,  M.  *  P.  R.  Co.  v.  p       jjg.  q^^^j  ,p^^„^  g   ^  ,  Michigan 

Jacobson,  178  U.  8.  2«7,  48  1.  ed.  194,  21  j. 'connisslon,  231  U.  S.  437,  anU,  310,  34 

Snp.  Ct.  B.p.  116;  ilbintie  Coast  Line  S  go,.  Ct.  Hep.  162;  ,«lantic  Coast  Line  R. 

Co.  V.  North  Carolioa  Corp.  Commission,  206  ^    ^    jj^^h   Carolina   Corp.   Commission, 

U.  S.  I,  61  L.  ed.  »33,  27  Sup.  Ct.  Rep.  SB6,  ^  „   g   ,^  jj  j_   ^   ,33   „  g        „    ,^ 

11   Ann.  Cas.  308;   Holden  v.  Hardj,  ISO  5,5    „  ^„    ^as.  393;  Missouri  P.  R.  Co. 

11.  8.  308,  42  L.  ad.  780,  18  Sup.  Ct    Rep.  ,   i,„j        ,„  „   g   j„5    3j,  j,    ^    ,„^  j 

383;   Siaughter-Houae  Cases,   16   WalL   36,  g        ct.  Rep.  1161;  Western  U.  Teleg.  Co. 

21   L.  ed.  394;  Chicago,  M.  1;  St.  P.  R.  Co.  ,    Commercial  Mill.  Co  218  n.  S.  4M,  54 

r.  Solan,   169  U.  S.  133,  42  L.  ed.  688,  18  ^    cd.   1088,  38   L.RJl.fN.S.)   220.  31  Sup. 

Sup.   Ot.    Rep.   289;    Carroll  r.   Grcen.lcb  „.  Rep.  69,  21  Ann.  Caa.  815;  Burlington, 

Ins.  Co.  199  U.  S.  401,  60  L.  ed.  246,  26  Sup.  ^    j   f  ^   j    Co.  t.  Dej,  82  Iowa,  312,  12 

Ct  Rep.   66;   Chicago,   B.   t  Q.   R.   Co.   v.  j^j, jj   ,35   3  ,„^„   ^„  g,     53,   3,  ^^ 

McOuire,  219  U.  a  649,  66  U  ed,  328,  31  g,    „        ,„    „  k.  „.  „     Minneapolia  f 

Bnp.  Ct.  Rep.  259;   Engel  v.  CMalley,  219  g^  ,,    R.  Co.  ..  Minnesota,  180  U.  S.  267, 

U.  8.  128,  56  U  ed.  128,  31  Sup.  Ct.  Rep.  ^g  ^  ^    j^,    jg  ^        ^j    g        30^ 
190;   Weal,™  U.  T.l.g.  Co.  v.  Oommanllal        „,,„„„  ;„   „,„   „u   comphiln   only   of 

Mill.  Co.  218  U.  S.  400,  54  L  «1.  1088,  36  ^,  ,„j         ,„,,,  j,   ,,,„„,/„.,   ,„^,„, 

T..R,A.(N.8.1    220,  31  Snp.  Ct  Rep.  59,  21  „j  ^    '^  ,„ll„  j„,  .  ,^,„'^,  „  ,,^ 

Ann.  Cas.  816;  Noble  SUt.  Bank  ,.  Haalceli,  , „      ^  ^  j^,,^  Constitution  b«»us. 

210  U.  8.  104,  65  L.  «i.  112,  32  L.BA(N.8.)  „,  ,^  m,  i„,         ^  „„^,  ,,„ 

1002,  31  Snp.  a.  Rep.  186,  Ann.  Cas.  1912A,        gu.j.^  Stock  Food  Co.  e.  Wriglll  225 

487;  Aaaaria  State  Bank  t.  Dolley,  219  U.  u.  8.  640,  660,  68  L.  ed.  1197,  1801,  32  Sup, 

8.  121,  66  L.  ed.  123,  31  Sup.  Ct.  Rep.  189;  (^  R^p    734 

Mobile,  J.  *  K.  C.  R.  Co.  V.  Mississippi,  210        The  order  of  the  commission  in  qucation 

U.  S.  187,  62  L.  cd.  1010,  28  Sup.  Ct  Hep.  does  not  offend  against  the  14th  Amendment 

6.W;  Chicago.  R.  I.  k  P.  R.  Co.  v.  Zernecke,  in  that  the  railway  company  ia  denied  the 

183  U.  8.  582,  10  h.  ed.  330,  22  Sup,  Ct  equal  protection  of  the  lava. 
Rep.  S29.  Wisconsin,  M.  &  P.  R.  Co.  r.  Jacobaon,  179 

On  the  other  iiand,  an  arbitrary,  unrea-  V.  8.  287,  45  L.  ed.  194,  21  Sup.  Ct  Rep. 

aonable  taking  of  property,  or  limiting  ot  116;  Atlantic  Coast  Lioc  R.  Co.  ▼.  North 

the  right  to  contract,  is  invalid,  especially  Carolina  Corp.  Commiaaion,  206  V,  S.  1, 


3*11.                               OmCAOO,  H.  *  ST.  p.  B.  CO.  v.  IOWA.                          S2S-H1 

51  £>.  ed.  9)8,  2T  Snp.  Ct  Bap.  SSfi,  11  Ann.  Mr.  Jiutlce  Hncbea  delivered  the  opin- 

Cu.  S9B;  Oruid  Tniak  R.  Co.  t.  Michigan  ion  of  tba  court: 

R.  Commiuion,  231  U.  S.  4ST,  uitc,  310,  34  Thia  suit  wu  brought  bj  the  BUt«  sf 

Sup.  Ct  Rep.   152;   WMtem  U.  Taleg.  Co.  Iowa  to  obtain  a  mAndatoiy  injunction  r^ 

V.  Commercial  Mill.  Co.  218  U.  B.  400,  54  quiring  the  Chicago,  Milwaukee,  ft  St  Paal 

L,  ed.  1068,  38  L.R.A.(N.S.)    220,  81  Sup.  Railway  Company  to  comply  with  an  order 

Ct.  Rep.  6S,  21   Ann.  Caa.  BIS;  OrifDth  t.  of  the  State  Railroad  CorainiMion  promul- 

Oonnecticut,  218  U.  S.  563,  64  L.  «d.  1161,  gat«l   December   22.    1909.     The   defendant 

31  Sup.  Ct.  Rep.  132;  ftentuokj  Union  Co.  anawered,  denying  the  validity  of  [840]  tho 

r.  Kentucky,  219  U.  S.  140,  56  L.  ed.  137,  order,  and  aleo  filed  a  croaa  petition  to  aet 

31  Sup.  Ct  Rep.  171;  QermaD  Alliance  Ina.  tt  aside,  alleging  that  it  was  repugnant  to 
Co.  V.  Hale,  219  U.  S.  307,  55  L.  ed.  229,  31  the  Ctmatitntion  of  the  United  States,  as  an 
Sap.  Ct.  R^.  246  j  DIatriet  of  Ctdnmbia  v.  attempt  to  regulate  interstate  commerce  and 
Brooke,  214  U.  8.  188,  63  L.  ed.  Ml,  29  to  deprive-the  company  of  its  property  wlth- 
fiup.  Ct  Rep.  660;  Brown-Forman  Co.  t.  oat  due  process  of  law,  and,  further,  that 
Kentucky,  217  U.  S.  563,  64  L.  ed.  883,  30  the  Commiation  was  without  authority  nn- 
Sup.  Ct  Rep.  578;  Field  v.  Barber  Asphalt  der  the  laws  of  the  state  to  make  the  order, 
Pftving  Co.  194  U.  B.  618,  48  L.  ed.  1 142,  Judgment,  luiUinIng  the  action  of  the  Com- 
24  Sup.  Ct.  Rep.  784;  McLean  v.  Arkanaaa,  miiaitm  and  directing  compliance,  wu  af- 
211  U.  8.  646,  53  L.  ed.  319,  2Q  Sup.  Ct  Armed  by  the  supreme  court  of  the  state. 
Rep.  206;  Williams  t.  Arkansas,  217  U.  S.  162  Iowa,  317,  130  N.  W.  802. 

?B,  64  L.  ed.  673,  30  Sup.  Ct  Rep.  493,  18  It  appeared  that  the  railway  company.  In 

Ann.   Caa.   86S;    Carroll  v.  Gremwich   Ins.  1909,  had   refused   to   accept  ahipmenti   of 

Co.  199  IJ.  S.  401,  50  L.  ed.  246,  26  Sup.  Ct.  coal  in  carload  lota  at  Davenport  Iowa,  for 

Rep.  66;  Southweatern  Oil  Co.  v.  Texaa,  217  points  in  that  state  when  tendered  in  can 

IT.  S.  114,  64  L.  ed.  688,  30  Snp.  Ct  Bep.  of  other  railroad  companies  by  which  th« 

406;  Missouri,  K.  ft  T.  R.  Co.  t.  May,  194  coal  had  been  brought  to  Davenport  from 

U,  S,  207,  48  Lk  ed.  971,  24  Sup,  Ct  Rep  points   in   Illinois.     The  railway  company 

g38,  insisted  that  it  was  entitled  to  furnish  ita 

If  the  regulation  U  reasonable,  and  Con-  o""  «•"■    The  Clark  Coal  ft  Coke  Company, 

grwi  has  remained  silent  upon  the  apeciflc  ope«ting  a  branch  at  Da»enport.  complained 

matter,  it  is  neither  a  burden  to  interrtatc  «'  t*""    ""f  ^  ""   B^ilr^   Commission. 

commerce  nor  a  conflict  with  the  act.  of  "•*"!«  *^-*  '*  ""  '  ,^*P'!^"7  '""'  *'* 

n                .            1  A.    1  A.      A  ^  practice    which    had    obtained    for    several 

Congre«  to  regulate  interrtats  commerce.  J                               ^  ,„^^  shipments,  that 

Grand  Trunk  RQ,y.MlchiBV.R-G«n-  [^e    CUrk    Co^.ny    p.id    .11    charge,    to 

mu..an,  231  U.  S.  457,  ante.  310,  34  Sup.  jy„^     ^  ^j  ^^  4^^i„g  „d^  ,^„  it. 

Ct  Bep.  162;    Savage  v.  Jones,  826  U.  S.  ^ustomera  tendered  written  billing  for  traoa- 

601,  B6  L  ed.  1182,  32  Sup.  Ct  Rep.  716;  porf^Uon  from  Davenport  to  the  designated 

Standard   Stock   Food   Co.    v.   Wright,   «26  pointa,    and   that   it   waa   unreasonable   for 

U.  S.  640.  66  L.  ed.  1197,  32  Sup.  Ct  Rep.  the    railway    company   to    require    in    aueli 

784;   Bcid  v.  Colorado,  187  U.  S.  137,  147,  cases  that  tiie  coal  should  be  unloaded  and 

47  L.  ed.  108,  114,  23  Sup.  Ct  Rep.  92,  12  reloaded  in  its  own  cara.    A  hearing  was  had 

Am.  Crim.  Rep.  606;  Northern  P.  R.  Co.  before  the  Commission  at  which  other  shlp- 

V.  Washington,  222  U.  8.  370,  56  L.  ed.  237,  per*  intervened,  adopting  the  coal  company's 

32  Sup.  Ct.  Rep.  160;  Cleveland,  O.  O.  *  compUint.  The  faeU  were  presented  in  an 
St.  L.  B.  Co.  V.  IllinoU,  177  U.  B.  514,  44  agrwd  statement,  as  follows: 

L.  ed.  868,  20  Sup.  Ct.  Rep.  722;  Minneso-  "The   Claric   Coal   ft   Coke   Company   of 

to  Bate  Cases    (SlmpMm  t.   Shepard)    230  Davenport.  Iowa,  have   been    making   sbip- 

U.  S.  352,  67  L  ed.  1611,  48  L.R-A.{N.S.)  ""^  "'  «**  '"»°   P*"*"**  *»   """"'■  *• 

1161,  38  Snp.  Ct.  Rep.  729.    Bee  also  New  ?"'?P1''.,''-'  ^^'  ^'''"^'  ^"'r  '!)"''■  * 

■u^i~.  .,  _i    ir_T__  „    Ti »   w    n  Pacific  Railway  Company  and  the  Chicago, 

?X»s7"r^aSBW    !,-?■«  BurilngtoD,  ft'ouincTR-ilroad  Company. 

bS^^^-  ^/^i  "a       ^,  ^"      ■  ,^'  that  said  coftl  Is  then  placed  by  the  railroad 

^  f"^.   ,.^^-J'.^f  f//^^^"^  bringing  it  into  Iowa  OB  an  interchange  track 

U.  B.  465,  31  L.  ed.  508,  1  Inters.  Com.  Rep.  .t'^.vLport;  that  all  charge.  froS,  point 

804,  8  Sup.  Ct.  Rep.  664;  Nashville,  C.  *  (,,  origin   [341]  in  Illinois  to  Davenport, 

St  L.  R.  Co.  V.  Alabama,  128  U.  S.  96,  32  jo,^  ara  paid  by  the  Clark  Coal  ft  Coke 

L.  ed.  238,  2  Inters.  Com.  Rep.  288,  9  Sup.  Company  to  the  railroad  company  bringing 

Ct.  Rep.  28;  New  York,  N.  H.  ft  H.  R.  Co.  wid  eoal;  that  thereupon  complainant  has 

T.  New  York,  166  U.  S.  626.  41  L.  ed.  853,  notified  the  reapondent  railway  company  of 

17    Sup.    Ct.    Rep.    418;     Bannington    v.,  the  placement  of  said  coal,  and  that  it  de- 

Oeorgia,  163  U.  8.  299,  41  L.  ed.  166,  16|  sired  te  ship  said  coal  by  the  respondent 

Bop.  Ct  Bep.  lOM.  railway  company  to  dUfarcat  pmnte  on  ita 

»8L.  *d.  ,i,Gooyk'    ••* 
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own  line,  and  tendered  k  written  billing 
from  Davenport  to  the  point  co  detlgnatcd; 
that  thereupon  respondent  railway  com- 
IMDjr  has  accepted  uid  billing  from  Daven- 
port to  (aid  point,  and  taken  said  can  trom 
aaid  interchange  track  to  ita  own  line, 
tianaported  the  lame  in  accordance  with 
Mid  written  billing;  that  the  respondent 
railway  company  has  eliaoged  ita  method 
of  doing  busineu  in  the  above  reepecta 
ita  printed  order,  and  now  refuaea  to 
cept  said  written  billing  and  take  said  t 
from  said  interchange  track  and  transport 
them  over  its  own  line  to  tlie  point  desig- 
nated by  said  billing,  unlets  said  coal  is 
loaded  in  equipment  belonging  to  respondent 
railway  company.  Beapondent  railway  con 
pany,  by  its  answer  to  the  complaint,  alltgi 
that  it  'will  lumish  cars  for  shipment  of 
coal  from  Davenport  to  any  point  in  Iowa, 
as  provided  by  Iowa  Distance  Tariff,  but 
will  not  accept  shipmeats  originating  a 
Davenport,  billed  from  Davenport,  in  thi 
equipment  of  other  carriers,'  and  its  read i 
ness  and  ability  to  furnish  cars  of  ita  owi 
for  shipment  la  not  controverted  and  will 
therefore  be  taken  to  be  true.  It  will  thus 
be  observed  that  before  the  respondent  rail- 
way company  will  take  coal  for  transporta- 
tion on  its  own  line,  in  equipment  other  than 
ita  own,  it  requires  that  the  same  shall  be 
unloaded  and  reloaded  into 'ita  own  cars.' 

Thereupon,  the  Commission  rendered  •  de- 
elsion  in  favor  of  the  shipper  and  entered 
the  following  order,  to  which  this  contro- 
versy relates: 

"In  accordance  with  the  conclusions  here- 
tofore expressed,  it  is  therefore  ordered  by 
the  Board  of  Railroad  Commissioners  of  Iowa 
that  upon  arrival  of  loaded  cars  of  [342] 
ooal  at  the  city  of  Davenport,  upon  any  line 
of  railroad,  when  said  cars  are  placed  apon 
the  interchange  track  at  Davenport,  as  or- 
dered or  requested  by  the  owner  or  con- 
signee of  said  cars,  and  the  freight  paid 
thereon,  and  the  ordinary  billing  in  use 
by  the  respondent  railway  is  tendered  to 
it  for  a  billing  of  said  cars  so  placed  i 
point  on  ita  own  tine  within  the  state  of 
Iowa,  that  the  reapondent  railway  company 
be  and  is  hereby  ordered  and  required  to 
accept  said  billing,  receive  said  car  or  can 
•o  billed,  and  transport  them  on  its  own 
line  to  the  point  designated  by  the  owner 
or  consignee  in  said  billing;  and  that  it 
receive  said  car  or  cars  in  whatever  equip- 
ment the  same  may  be  loaded,  without  re- 
quiring an  unloading  and  reloading  into  ita 
own  equipment,  and  transport  said  car  or 
can  over  its  own  line  to  points  within  this 
•tate,  so  loaded,  without  unloading  and  re- 
loading aa  above  set  forth,  in  the  samp  tnaU' 
ner  that  it  receives  cars  from  connecting 
lines,  loaded  in  its  own  equipment.  It  Is 
•fS 


oxpressly  understood,  however,  in  this  ordar, 
that  no  questions  in  relation  to  awitchinti 
charges  are  determined." 

The  railway  company  contended,  both  be- 
fore the  Commission  and  in  the  state  court, 
that  the  aliipmentt  in  question  were  inter- 
state; and  it  was  alleged  in  its  answer  that 
the  method  of  transportation  resorted  t» 
was  a  device  of  shippers  to  secure,  by  adding 
the  rate  from  the  initial  point  in  Illinoia  to 
Davenport  to  the  rate  established  by  the 
Iowa  distance  tariff  from  Davenport  to 
other  points  in  the  state,  a  lower  rate  than 
that  applicable  to  an  interstate  ahipmeat 
from  the  point  in  Illinois  to  the  point  of 
llnal  destination. 

The  Railroad  Commission  held  that  the 
transportation  desired  from  Davenport  was 
a  purely  intrastate  service,  saying;  "Under 
the  admitted  facts,  the  city  of  Davenport 
became  a  distributing  point  for  coal  shipped 
by  the  consignor.  The  certainty  in  regard 
to  the  shipments  of  coal  ended  at  Daven- 
port. The  point  where  the  same  was  to  be 
[343]  shipped  beyond  Davenport*  if  at  all, 
was  determined  after  the  arrival  of  tiie  coal 
at  Davenport.  The  coal  was  under  the  con- 
trol of  the  consignee,  and  he  could  sell  it  ib 
transit  or  at  Davenport,  or  reconsign  it  to 
a  point  on  respondent's  railway,  or  anjr 
other  railway,  at  his  own  discretion."  Up- 
on the  trial  of  the  present  suit  in  the  atat« 
court,  the  state  introduced  in  evidence  the 
proceedings,  decision,  and  order  of  the  Com- 
mission, and  without  further  evidence  both 
parties  rested.  The  supreme  court  of  the 
state  took  the  same  view  of  the  facts  that 
the  Commission  had  taken,  and  accordingly 
held  that  the  shipments  were  intrastate. 
The  court  said  that  the  facts  showed  that 
Ihe  coal  was  originally  consigned  to  the 
coal  company  in  Davenport,  that  it  w«* 
there  held  until  sales  were  made,  that  tbe 
consignee  had  taken  delivery,  paying  tb« 
freight  to  the  initial  carrier,  and  asauming 
full  control  1C2  Iowa,  317,  319,  130  N.  W. 
S02. 

'Ihe  record  diacloses  no  ground  for  aaaait- 
ing  this  finding.  It  is  undoubtedly  trua 
that  the  question  whether  commerce  is  inter- 
state or  intrastate  must  be  determined  by 
the  essential  character  of  the  commerce, 
and  not  by  mere  billing  or  forms  of  eon- 
tract.  Railroad  Commission  v.  Worthing- 
ton,  225  U.  8.  101,  56  L.  ed.  1004,  32  Sup. 
Ct.  Rep.  «!3;  Texas  t  N.  O.  R.  Co.  v.  Sabine 
Tram  Co.  227  U.  8.  Ill,  97  L.  ed.  442.  33 
Bup.  Ct.  Rep.  S20;  Railroad  Commisaion 
V.  Texas  k  P.  R.  Co.  229  U.  8.  336.  67  L.  ed. 
ISle,  33  Sup.  Ct.  Rep.  837.  But  the  fact 
that  commodities  received  on  interstate  ship- 
ments are  reihipped  by  the  consignees,  in 
the  cars  in  which  they  arc  received,  to  otlier 
points  of  destinatimi,  docs  not  neccasarilv 
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catftbliih  «  eontuiuity  of  moTement,  or 
vent  th«  ruliipment  to  m  point  irithin 
•une  BtAte.  from  bftviog  mn  independent  and 
iDtrutate  chanteter.  QuU,  C.  k  S.'F.  R. 
Co.  T.  Texas,  EM  U.  8.  403,  51  L.  ad.  MO, 
27  Sup.  Ct.  Hep.  3«0;  Railroad  CommiHiou 
T.  Worthington,  226  U.  S.  101,  109,  SO  h. 
ed.  1004,  lOOB,  32  Sup.  Ct.  Rep.  063;  Texa* 
&  N.  0.  R.  Co.  T.  Babine  Tram  Co.  22T  U. 
8.  Ill,  12B,  130,  67  L.  ed.  442,  44S,  460, 
33  Bup.  Ct.  Rep.  22S.  Tbe  question  ia  witb 
respect  to  tbe  nature  of  the  actual  movement 
in  tbe  particular  [844]  case;  and  we  are 
unable  to  aay  upon  tbia  record  tbat  the  atate 
court  baa  improperly  obaracterited  tbe  traf- 
fic In  question  here.  In  the  light  of  ita  de- 
cision, tbe  order  of  the  Cammiwion  must  be 
taken  as  referring  aolG>^  to  Intrnotate  trana- 
portntion  originating  at  Davfnport. 

In  tbia  view,  the  validity  of  tbe  Commta- 
aion'a  order  ia  challenged,  upon  tbe  ground 
that  at  common  law  the  carrier  waa  entitled 
to  use  its  own  equipment,  and  tliat  the  stat- 
ute of  the  state  of  Iowa  as  to  tlie  receiv- 
ing of  cars  from  connecting  carriers  (Code, 
i  21161  is  inapplicable  for  tlie  reason  that, 
with  respect  to  the  transportation  in  ques- 
tion, the  plaintiff  in  error  was  the  initial 
carrier.  But  the  obvious  answer  is  that 
what  is  required  by  the  law  of  Iowa  baa 
been  determined  by  the  supreme  court  of 
that  state.  Tbat  court,  examining  the  va- 
rious provisions  of  the  Iowa  Code  which  bave 
relation  to  the  matter,  has  held  that  the 
order  was  within  the  authoritj'  of  the 
Hailroad  Commission.  152  Iowa,  317,  320, 
321,  130  N.  W.  B02. 

Further,  the  plaintiff  in  error  insists  that 
the  enforcement  of  tbe  order  would  deprive 
it  of  its  liberty  to  contrsct,  and  of  its  prop. 
*rty,  without  due  process  of  law,  and  would 
deny  to  it  the  equal  protection  of  the  laws, 
in  violation  of  the  14tb  Amendment.  We 
find  these  objections  to  be  without  merit. 
It  was  competent  for  the  st«te,  acting  with- 
in its  jurisdiction,  and  not  in  hostility  to 
any  Federal  regulation  of  interstate  com- 
merce, to  compel  the  carrier  to  accept  cars 
which  were  already  loaded  and  in  suitable 
K>ndition  for  transportation  over  its  line. 
The  requirement  was  a  reasonable  one.  It 
cannot  be  a^id  that  the  plaintiff  in  error 
had  a  constitutional  right  to  burden  trade  by 
insisting  that  the  commodities  should  be  un- 
loaded and  reloaded  in  its  own  equipment. 
Upon  this  point  the  case  of  Wisconsin,  M. 
4  P.  R.  Co.  V.  Jacobson,  17B  U.  S.  287,  4B 
L.  ed.  194,  21  Bup.  Ct.  Rep.  IIS,  is  decisive. 
There  is  no  essential  difference,  so  far  as 
the  power  of  the  state  is  concerned,  between 
■ach  an  order  ss  we  have  here  and  one  com- 
pelling the  [345]  carrier  to  make  track  con- 
nections, and  to  receive  cars  from  connect- 
ing roada,  in  order  that  reasonably  adequate 
SS  L.  ed.  < 


facilltiea  for  trafSc  may  be  provided.  See 
also  Minneapolis  t  St.  L.  R.  Co.  v.  Minne- 
sota, 1B6  U.  B.  267,  ZS3,  46  L.  ed.  IISI, 
1166,  22  Sup.  Ct  Bep.  900;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com* 
mission,  206  U.  S.  1,  19,  27,  51  L.  ed.  933, 
941,  946,  27  Sup.  Ct.  Rep.  6SS,  11  Ann.  Cas. 
398;  Missouri  F.  R.  Co.  v.  Kansas,  21B  U.  S. 
262,  B4  L.  ed.  472,  30  Sup.  Ct.  Rep.  330; 
Grand  Trunk  R.  Co.  v.  Michigan  Railroad 
Commission,  231  U.  8.  467,  40B,  ante,  310, 
317,  34  Bup.  Ct.  Bep.  162. 

It  is  arguej]  that  it  was  unreasonable  to 
subject  the.  railway  company  to  the  expense 
incident  to  the  use  of  tbe  cars  of  another 
carrier  when  it  was  ready  to  furnish  its  own. 
The  reford  affords  no  sufScient  basis  tor 
this  contention.  What  the  expense  referred 
to  would  be  was  not  proved,  and,  in  the 
absence  of  a  suitable  discloanre  of  the 
pertinent  facts,  no  case  was  made  which 
would  justify  tbe  conclusion  that,  in  Its 
practical  operation,  the  regulation  would  Im- 
pose any  unreasonable  burden.  On  the  other 
hand,  the  agreed  statement  makes  it  evident 
that  prior  to  the  change  which  gave  rise 
to  this  controversy  it  was  the  practice  of 
the  company  to  accept  such  ahipmenta. 

Finally,  it  is  said  that  tbe  order  of  the 
Commission  interferes  with  Interstate 
commerce  because  the  cars  in  question  were 
the  vehicles  of  tbat  commerce,  and  were 
brought  into  the  state  as  such.  No  ques- 
tion, however,  ia  presented  here  as  between 
the  shippers  and  the  ownera  of  the  cars, 
and  no  actual  interference  with  interstate 
commerce  is  shown.  Nor  does  it  appear  that 
any  regulation  under  Federal  authority  has 
been   violated. 

The  plaintiff  in  error  has  failed  to  eat«b- 
liah  any  ground  for  invalidating  the  order 
of  tbe  Commission  and  the  judgment  must 
be   afllmed. 

ARirmed. 


[346]  LAURA  O.  WHITE,  Appt, 

ISLAND  TRANSPORTATION  COMPANY. 

(See  8.  C.  Reporter'a  ad.  346-362.) 

Admiralty  Jurisdiction  —  tlmltlnc  lie* 
bltlty. 

1.  A  Federal  district  court  bas  jurisdic- 
tion of  proceedings  for  the  limitation  of 
a  shipowner's  liabillt;^  ^oi  a  personal  in- 
jurv  to  a  passenger,  instituted  by  a  peti- 
tion which  alleged  that  the  injury  was 
occasioned  without  the  owner's  privity  or 
knowledge,   thua   bringing   the   case   within 


NoTT. — On  limitation  of  liability  of  ship- 
owners— see  note  to  Lkwton  r.  Comer,  7 
L.H jL  69.  ,  -,  , 
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U.  B.  Rev.  SUt.  §  4283,  U.  B.  Comp.  Stat.  002;  The  Ntw  World  t.  King.  IS  How.  in, 

1001,  p.  2943,  although  the  claimant  affinm,  14  L.  ed.  lOlB,  10  Am.  Nrg.  Caa.  614;  PeM- 

in  her  anawer  that  auch  injury  was  cftuBeJ  Byi,»„ia  co.  t.  Koy,  102  U.  S.  451,  EO  L.  eiU 

by  the  ownefa  negligence  and  not  otherw.M,  j^j   jf,  ^„   j,       ^.^  5^3    g^^^^  ,   ^^^_ 

where,    instead   01   insiating   that   the   alle-      ,.,,    ,™  d  .    101    in  »    ~i   in    w i  — 

gationa  of  the  petition  be  proved,  the  claim-  ■^"'  i?  ^'^-  '8^'  ^°  ^  if"  "*i.*l",f'"^ 

Snt  expreaalT  i^ived  proof  of  thim,  thereby  «■  *  Ttansp.  Co.  y.  Pollard,  £2  Wall.  341, 

consenting  that  they  be  taktn  as  true.  22  L.  ed.  877,  7  Am.  Neg.  Caa.  326;   WU- 

[For  other  caws,  see  Admlrnltj.  I.  f,  10.  In  liami    v.    Spokane    Falls   ±   N.   R.    Co.   30 

Diseat  Sup.  CI.  1908.1  Wash.  77,  80  Pac.  1100;  Firebaugh  v.  Seat- 

Sblpplns  —  limiting:  llnbllltr  of  owner  tie   Electric    Co.   40    Wash.    668,   2   L.R.A. 

—  Bincle  claim.  ,N,S  ,   ggg    m  ^m.  St.  Hep.  BOO,  82  P*c. 

2.  A   single   claim   against  a   shipowner,  995,  19  a„,.  Neg.  Rap.  679. 

founded  upon  a  personal   injury  to  a  pas-  '.         ..          *       1.  j  .u       ■  1.1  i     j     ■ 

•enger.  is  auIHcieSt  to  make  applicable  the  Since  tJie  owner  had  the  nght  to  dea.gn 

provision  of  U.  S.  Rev.  Stat.  §  4283,  U.  8.  ""''   construct  this   veasel  according  to  its 

Comp.  SUt.  1001,  p.  2943,  tliat  the  liability  own   plan,  it  would   seem   to   follow,   aa  a 

of  a  shipowner  for  any  damage  occaaioned  necessary    sequence,   that    an    injury    to    a 

without   his   privity  or  knowledge   shall  in  passenger  which  is  the  result  of  improper 

no  case  eiceed  the  value  of  the  vesael,  not-  construction    must    be    attributed    to    tke 

withstanding  the  plurality  of  claims  appar-  faun  ^f  the  owner,  rather  than  to  that  of 

ently  contemplated  by  tlie  terms  ot  gS  ^284,  .1     „„.-_  „j  „-™, 

4235    (U.  S.  Comp.  Stat.   1901,  pp.   2U43,  t*>e  master  and  crew. 

2044),  wliich  require  a  pro  rala  distribution  Mr.  Alpheua  Byers,  submitted  the  cause 
of  the  value  of  the  vessel  and  freight  when  for   appellee.     Mr.   Ovid   A.   Byera  wa«   on 
not  auflicient  to  satisfy  ail  claims,  authorizi'  ^^^  brief- 
proceedings    to    obtain    the    benefit    of   the  T|,e  pri^edure  Uken  by  appellee  wa.  that 

statute,   make  tbe  surrender   of   the  vessel  ■.   ,.     .,_    ,      ,    -     ;.         1         •       . 

and  freight  for  the  beneBt  of  the  claimants  ^r^i^f^  ^V  "**"  "*''?."■'"?  ™''^  and  out- 

a  sufficient  compliance  with  the  statuU-  on  '""ed  by  this  court  in  Providence  t  N.  Y. 

the  part  of  the  owner,  and  declare  that  upon  S.  8.  Co.  v.  Hill  MFg.  Co.  109  U.  S.  678, 

such  surrender  all   claims  and  proceedings  27  L.  ed.  1038,  3  Sup.  Ct.  Rep.  017,  and  we 

against  tbe  owner  shall  cease.  think   is  correct  in  every  particular. 

"J;i.°'85.""'lm.f"'"""'  "■  '■  ''  '"  °'-  ill«g"lo..   lh.t   11..   own.„   th™»,l™ 

were  in  fault  cannot  affect  the  juriadictiou 

[No.  20s.]  of  the  court  to  entertain  a  cause  of  limited 

liability,   for  that   ia  one  of  the  principal 

Submitted     January     2fl,     1014.       Decided  issues  to  be  tried  in  such  cause. 

April  13,  1DI4.  Butler  v.  Boston  t  S.  S.  S.  Co.  130  V.  8- 
627,  32  L.  ed.  1017,  0  Sup.  Ct.  Rep.  612. 

APPEAL  from  tbe  District  Court  of  the  -me  limitation  of  liability  is  pre-eminent- 
United  SUtes  for  tbe  Western  District  jy  ^  question  of  admiralty  jurisdiction,  and 
of  Washington  to  review  a  decree  in  favor  jt  has  been  held  practically  from  the  foun- 
o(  the  shipowner  in  proceedings  for  the  lim-  jation  of  the  government  that  admiralty 
itation  of  the  ahipowner's  liability.  Af-  jurisdiction  can  only  be  exercised  nnder 
*""«d-  the  laws  of  the   United  States. 

Tbe  facts  are  stated  in  the  opinion.  j^„„^  ,_  Columbian  Ins.  Co.  10  Wheat. 

Mr.  M.  J.  Gordon  submitted  the  cause  411-  6  L.  ed.  354. 

for  appellant.     Messrs.  P.  C.  Sullivan  and  ^  motion  to  dismiss  ought  not  to  be  graat- 

E.  B.  Stevens  were  on  the  brief:  ed,  even  if  there  be  but  one  cbiim. 

The  claim  which  the  appellant  waa  aascrt-  The  Hoffmans,  171  Fed.  466;  The  South- 
ing was  one  predicated  on  negligent  con-  side,  166  Fed.  364;  Be  SUrin,  124  Fed.  101 : 
•truction  by  the  owner,  as  contradistin-  The  S.  A.  McCauIley,  99  Fed.  302;  Qiilnlan 
guished  from  any  negligence  arising  out  of  v.  Pew,  6  C.  C.  A.  438,  5  U.  S.  App.  38l!,  50 
tbe   conduct   of   the   master   and  the  trew.  fed.   Ill;  Providence  v,  Boston  t  8.  S.  S. 

Richardson  v.  Harmon,  222  U.  S.  96,  5S  Co.   130  U.  S.  827,  32  L.  ed.  1017,  9  Sup, 

L.  ed.  110,  32  Sup.  a.  Rep.  27.  Ct.  Rep.  612. 

It  will  not  be  gainsaid  that  the  law  de- 
volved upon  the  appellee,  aa  a  common  car-  Mr.  Justice  Van  Devanter  delivered  tlio 
rier  of  passengers  tor  hire,  the  duty  of  pro-  opinion  of  tbe  court; 

viding  safely  constructed  and  properly  While  a  passenger  on  the  steamboat  Fair- 
equipped  boata  engaged  in  such  carriage  so  haven,  plying  upon  Puget  sound,  Laura  Q. 
far  as  the  eierciae  of  tbe. highest  d^ree  of  White  sustained  a  severe  personal  injury 
care,  prudence,  and  foresight  might  con-  in  being  caught  or  thrown  by  a  rod,  callod 
tribute  toward  making  them  safe.  a  bog-chain,  extending  through  the  deck  and 

Philadelphia  i  R.  R.  Co.  v.  Dert^,  14  connecting  with  the  paddle-wheel.  To  re- 
How.  4SS,  14  L.  ed.  509,  10  Am.  Neg!  Caa.  cover  for  the  injury  she  brought  an  action 
tM  /  ~        lU  17.  B. 
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BgainBt  the  ItUnd  Tranaportatioil  [348] 
Company,  the  owner  of  tbe  veaael,  in  tli 
peiior  court  for  King  count;,  in  the  state  of 
Washington,  naming  $21,350.67  as  hei  dam- 
ages.  The  owner  then  filed  a  libel  or  petition 
in  the  district  court  of  the  United  States 
for  that  district  to  secure  the  heneflt  of  the 
statute  limiting  the  liability  of  vessel  own- 
era.  Bev.  Stat.  §g  4283-4285,  U.  8.  Comp. 
SUt.  ISOl,  pp.  2943,  2944;  admiralty  rules, 
53-67.  BIO  U.  S.  582,  Digest  Sup.  Ct.  1008, 
vol.  6,  p.  33  Appx.,  29  Sup.  Ct.  Rep.  XLV. 
The  petition  referred  to  the  action  in  the 
state  court,  and  alleged  that  the  damage 
claimant  was  insisting  that  her  injur])  was 
caused  by  "the  carelessness  and  negiigci 
of  the  emplojecs"  of  the  owner  in  handling 
the  vessel,  in  not  furnishing  the  passengers 
with  safe  and  proper  facilities,  and  in  not 
informing  them  of  dangerous  conditions. 
It  also  alleged  that  the  claimant  was  in' 
jured  through  her  own  negligence,  without 
any  fault  in  the  construction,  equipment, 
management,  control,  or  care  of  the  vessel, 
and  espcciaUy  without  the  privity  or  knowl' 
edge  of  tlie  owner;  that  there  was  a  valid 
and  meritorious  defense  to  the  claim;  and 
that  the  value  uf  the  vessel  did  not  exceed 
{10,000.  The  petition,  while  insisting  upoi 
the  right  of  the  owner,  under  admiralty  ruli 
56,  to  contest  its  liability  and  that  of  the 
vessel  in  that  proceeding,  prayed  for  an  ap- 
praiEcment  of  the  vessel  and  her  pending 
freight,  for  an  order  for  the  payment  of 
the  amount  of  the  appraisement  into  court, 
or  tbe  giving  of  a  stipulation  with  sureties 
for  such  payment  whenever  required,  for  the 
issuance  of  a  monition  in  the  usual  form 
and  upon  the  usual  condition,  for  an  order 
restraining  the  prosecution  of  the  action 
in  the  state  court,  for  a  decree  limiting  the 
owner's  liability,  if  any,  and  for  other  ap- 
propriate relief.  Although  laying  no  special 
basis  for  it,  the  petition  also,  in  a  general 
way,  indicated  that  the  owner  apprehended 
other  claims  and  actions  of  a  like  character, 
and  the  prayer  for  the  monition  and  relief 
was  so  fraqied  as  to  include  them.  After 
other  steps  in  the  proceeding,  which  need 
not  be  noticed,  the  claimant  answered,  al- 
leging, in  euhstane«,  that  her  [349]  claim 
was  founded  solely  upon  tbe  owner's  negli- 
gence in  tbat  the  hog-chain  was  part  of  the 
construction  of  the  vessel,  and,  with  the 
knowledge  and  acquiescence  of  tbe  owner, 
was  negligently  left  unboxed,  uncovered,  and 
unguarded,  so  that  it  endangered  the  passen- 
gers when  upon  the  deck,  in  the  place  r^u- 
larly  assigned  to  tbem,  and  that  her  injury 
was  caused  by  such  negligence,  and  not  by 
any  fault  of  her  own.  In  addition,  the  an- 
swer contained  this  paragraph:  "8th.  The 
respondent  further  alleges  that  the  facts 
arc  snch  tbat  the  petitioner  ii  not  entitled 
•S  Ii.  ed. 


to  take  the  benefit  of  the  limited  liability 
acta,  and  joins  issue  with  the  petitioner 
thereon,  and  asks  that  tbe  court  determine 
this  question  before  it  proceeds  further  in 
the  said  matter."  Tbe  claimant  also  moved 
to  dismiss  the  proceeding  for  want  of  ju- 
risdiction, upon  tbe  ground  that  the  plead- 
ings allowed  that  the  injury  was  attributable 
to  negligence  of  the  owner,  and  that  tbe 
petition  disclosed  but  one  claim  and  laid 
no  basis  for  apprehending  the  existence  of 
others.  Tbe  motion  to  dismiss  was  over- 
ruled, and  an  exception  reserved.  The 
claimant  elected  to  stand  upon  the  motion, 
aud  refused  to  move  further  in  the  proceed- 
ing, whereupon  proof  of  the  allegations  of 
tlie  petition  "being  waived,"  a  final  decree 
was  entered  for  the  owner,  adjudging  that 
the  claimant  take  nothing  by  the  proceed- 
ing. Tbis  appeal  followed,  and  a  certificate 
was  granted  showing  the  grounds  of  the  mo- 
tion, the  court's  ruling,  and  the  exception. 
See  Judicial  Code,  §  23S  [36  SUt.  at  L.  1157, 
chap.  231,  U.  S.  Comp.  Stat.  Supp.  1011, 
p.  228]. 

The  objection  that  the  court  was  without 
jurisdiction,  because  the  pleadings  showed 
that  the  damage  woe  occasioned  by  the  neg- 
ligence of  the  owner,  evidently  resulted 
from  a  misapprehension  of  ivhat  was  in  tbe 
pleadings.  So  far  were  Ihry  from  settling 
where  the  fault  lay  that  they  put  tlie  mat- 
ter directly  in  issue,  the  petition  alleging 
tttat  the  injury  was  occasioned  without  the 
owner's  privity  or  knowledge,  and  the  an- 
swer affirming  that  it  was  caused  by  tbe 
owner's  n^ligence,  and  not  otherwise.  If  tbe 
fact  was  [350]  as  alleged  in  the  petition, 
the  case  was  within  the  statute,  for  g  4283 
(U.  S.  Comp.  Stat  1001,  p.  2943)  declares: 
"The  liability  of  the  owner  of  any  vessel 
for  any  act,  matter,  or  thing,  loss, 
damage,  or  forfeiture,  done,  occasioned,  or 
incurred,  without  the  privity  or  knowledge 
of  such  owner  or  owners^  sball  in  no  case 
exceed  the  amount  or  value  of  the  interest 
of  such  owner  in  such  vessel  and  her  freight 
then  pending."  And  while  tbe  claimant  was 
at  liberty,  under  admiralty  rule  fiO,  to  con- 
test the  owner'a  right  to  a  limitation  of 
liability,  the  decision  of  the  question  neces- 
ily  rested  with  tbe  court.  Its  jurisdic- 
n  was  not  ousted  merely  because  the 
claimant  took  issue  with  what  was  alleged 
in  the  petition.  Butler  v.  Boston  t  8.  8.  8. 
Co.  130  U.  S.  527.  552,  663.  32  L.  ed.  1017, 
1023,  S  Sup.  a.  Bep.  612.  The  quea- 
of  fact  so  presented  were  to  be  set- 
tled by  a  trial,  and  thia  was  so  whether  the 
facts  were  jurisdictional  or  otherwise.  But 
there  was  no  trial.  Instead  of  insisting 
that  the  allegations  of  the  petition  he 
proved,  tbe  claimant  expressly  waived  proof 
of  tbem,  thereby  GonMoting  tbat  tbey  be 
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t4ken  u  true.    Am  they  wen  plainly  to  the  Utter  clua  of  Injuriei,  and  wia  inadTertent- 

effeet  that   the    injury    wa«   without    the  Ij  canehed  In  word*  ol  broader  iiieaiiiB(." 

priTltj   or   knowledge   of  the   owner,   ttiere  In  the  lower  Federal  court*  there  has  beca 

waa  no  deieet  in  the  Jnrladictlon  at  that  some  contrariety  of  opinion  upon  the  point 

point,  now   being  conaidered,   but  tbe   prevailing 

The  objection  tliat  tbe  court  could  not  tn-  view  hu  been  that  due  regard  for  the  broad 

tertain  tiie  proceeding  becauM  tbe  petition  terma  and  dominant  force  of  )  4283  reqnirea 

diacloeed  only  one  claim  arising  out  of  tbt  that  SS  4^84  and  4ZSfi  be  construed  aa  an- 

injnry   is   grounded   upon   tbe  terms  of   gg  thorizing  a  proceeding  for  limitation  of  lia< 

4S!84   and   4280    (U.   S.  .Comp.   Stat.    ISOl,  billty  whether  there  be  a  plurality  of  claiinl 

pp.  2S43,  2944),  which  require  a  pro  rata  or  only  one.     Quinlan  t.  Pew,   B  C.  C.  A. 

distribution  ol  the  value  of  tbe  Teasel  and  438,   6  U.  8.  App.  382,  06  Fed.   Ill,   ISO; 

freight   when    not   sufficient   to   satiify   all  The  S.  A.  McCaulley,  99   [352]   Fed.  302. 

daima,  authorize  proceedings  to  obtain  the  304 ;  The  Hoflmans,  171  Fed.  466,  457 ;  Bene- 

benefit  of   the  statute,  make  the  surrender  diet  Admiralty,  4th  ed.  g  633.    In  tbe  recent 

of   the   ves»el   and    freight   for   the   benefit  case  of  Bichardson  t.  Harmon,  222  U.  B.  90, 

of  claimants   a   sufficient   compliance   with  66  L.  ed.  110,   32  Sup.  Ct.  Rep.  27,  where 

the  statute  on  the  part  of  the  owner,  and  there   was  but   a  single   claim,   it   was   aa- 

declare  that  upon  such  surrender  all  clainu  sumed   by   both   court   and   counsel   that  a 

and    proceedings    against   tbe    owner    shsll  plurality  of  claims  was  not  eBiential.     We 

cease.     It  must  be  conceded  that  these  sec-  think  that  Is  tbe  true  view  of  the  statute, 

tiona,  if  taken  alone,  give  color  to  tbe  ob-  Decree  affirmed, 
jection,  for,  with   a  single  exception,  their 

words  apparently  contemplate  a  plurality  of  ' 

claims.    But  to  a  right  understanding  [351]  ___ 

of  these  aections  it  is  essential  that  they  be  ANTHONY  FARRUGIA,  PUT.  in  Brr, 

re»d  with  t  4283   (U.  S.  Comp.  Stat.  1901,  "- 

p.  2943).    It  conUins  the  fundamental  pro-  PHILADELPHIA  ft  RE ADINO  BAILW AT 

vision  on  which  the  others  turn.    It  broadly  COMPANY, 

declares  that  "the  HablHty    ...    for  o«jj  ,g^  g   ^   R^po^Ur's  ed.  3E2-364.) 
.    .    .    damage    .    .    .    occasioned  without 

the    privity    or    knowledge    of    such   owner  s^ror  (o   dlatrlct  court  —  Jnrledlctlon 

.    .    .    shall  tfi  no  oatt  exceed"  tbe  value  of  below. 

the    vessel    and    freight.      The    succeeding  A  judgment  of  compulsory  nonsuit  in  an 

■actions  are  In  the  nature  of  an  appendix,  action  brought  in  a  Federal  district  court 

aud  relate  to  tbe  proceedings  by  which  the  undw  t^ie  employers'  liaWIity  act  of  April 

llrat   is   to   be   made   effective.      Therefore,  22.  "08   (3S  SUt.  at  U  85,  chap    1«    U 

"/        .      ,.  .                  . ,       i    vj      4.U  J  S.  Comp.  Stat.  Supp.  1911,  p.  1322  ,  which 

they  should  be  so  ~"rtmri  as  to  bring  them  ^^^^^  ^^^^  ^^^        PP^  ^^^^'^g^  ^j^^^^ 
inta  correspondence  with  it.    It  was  so  held  ^^^  ^^  ^1,^  t^j,,  „,  y,,  ^^  ^^  „^  ^i,. 
in  Butler  v.  Boston  ft  S.  8.  8.  Co.  130  U.  8.  jio„  that  plaintiff,  at  the  time  of  the  hap- 
550,  561,  1022,  9  Snp.  Ct.  Rep.  612,  where  pening  of  the  accident  hy  which  he  received 
it  became  necessary  to  consider  another  dif-  the   injury   complained  of,  waa  engaged   in 
ference  In  terms  between  them  and  it.     in  interstate    commerce,    does    not    preaent    a 
that  case  thie  court  said,  quoting  from  a  question  as  to  the  power  of  that  court  aa  a 
decision    of    U.e   supreme    court    of    Rhode  Federal   court   to   tear   and   determine   the 
I  1.   J       HTT.  .•  .Win-.   Tt'>aA  •^A   iOHKi  <!»•*.  which  IS  essential  under  the  Judicial 
letand:      -Tlese  sections   [4294  and  42BB],  ^       ^^^          gj_^^   ^^  L.  1157,  chap.  E31. 
if  we  look  only  to  the  letter,  apply  only  to  „.  s.  Comp.  Stat.  Supp.  1911,  p.  228),   tt! 
injuries  and  losses  of  property.     The  quea-  ,ujtain  a  direct  writ  of  error  frCm  tbe  Fed- 
tlon  is,  therefore,  whether  we  shall  by  con-  ef^]  Supreme  Court,  sued  out  on  the  ground 
•tmction  bring  the  three  sections  into  cAr-  that  the  jurisdiction  below  was  in  issue, 
respondence    by    confining    the    scope   of    |  [For  other  cases,  we  Appeal  and  Error.  8»5- 
4283  to  injuries  and  lossea  of  property,  or  "'*■  ^  °^'"-  ^'"''  "■  ^"°*-' 
by  enlarging  the  scope  of  the  two  other  sec-  [2fo.  823.] 
tiona  so  as  to  include  injuries  to  the  per- 
son.   We  think  it  is  more  reasonable  to  aup-  Argued  March  2,  1914.     Decided  April  13, 
po««  that  the  designation  of  losses  and  in-  1914. 
juries  in  gS  *2M  and  4289    (U.  S.  Comp. 

SUt  1901,  pp.  2943,  2944)  is  imperiect,  >  JN  ERROR  to  the  District  Court  of  the 

part  being  mentioned  representatively  for  X   United  Statea  for  the  Eastern  District 

the    whole,    and    consequently    that    thoae    — — ,. — : : : — zn — ,  „ 

aections   were   intended    to   extend   to   in-  iL^^r^ '*J'^,/"i!l'';/HltriJt^;?; 

.     ,       .     ..                             1.         ..     ,   -     -  preme   Court   oi    funinnents   o(   district    or 

juries  to  the  person  as  well  as  to  injuriee  J'j^^i^  wurta-se^  notes  to  Gwin  v.  United 

to  property,  than  it  is  to  suppow  that  |  states  46  h.  ed.  U.  S.  741,  and  B.  AltnWH 
42B3  waa  intended  to  aztend  only  to  the  A  Co.  v.  United  Stataa,  Sfl  L.  ad.  U.  B.  SM. 
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ml  PauiiylTaniA  to  review  »  jndgmoit  of 
compulioiy  noniuit  in  Ml  action  baaed  upon 
the  Federal  cmployari'  liability  act.  Dis- 
miaaed  for  want  of  jurisdiction. 

The  facta  are  atated  in  the  opinion. 

Hr.  Gwtrffi  Demmlnc  ar^ed  th«  catue 
■nd  flled  •  brief  for  plaintiff  in  error, 

Hr.  WllllMn  Clarke  Haaon  argued  the 
cauae,  and,  with  Mr.  Cbarlea  Heebner,  filed 
a  brief  for  defendant  in  error. 

Mr.  Justice  Tan  Dcvanter  delivered  th« 
opinion  of  the  court: 

Thia  was  an  action  againat  a  railway 
company  to  recover  for  personal  .Injuriee. 
The  right  of  action  was  predicated  upon 
the  Federal  employera'  liability  act  of  April 
Z2,  lOOB,  35  Stat,  at  L.  es,  chap.  149,  U. 
8.  Comp.  SUt.  Supp.  1911,  p.  1322,  tl 
.-.mended  April  G,  1910,  3a  Stat,  at  L.  291, 
cliap.  143,  U.  8.  Comp.  Stat.  Supp.  1011, 
p.  1324,  and  it  was  alleged  that  the  injuries 
were  sustained  while  the  defendant  was  en' 
gaged,  and  while  the  plaintiff  was  employed 
by  it,  in  interatate  commerce.  There  was 
ft  plea  of  not  guilly,  and  a  trial  resulted  in 
a  judgment  of  compulsory  nonstiit.  The 
case  is  here  upon  a  direct  writ  of  error 
based  upon  a  certificate  that  the  court's  de- 
cision was  given  upon  a  jurisdictional 
ground;  namely,  that  "the  evidence  pro- 
duced at  the  trial  of  the  case  did  not  dis- 
close that  plaintiff,  at  the  time  of  the  hap- 
pening of  tile  accident  by  which  he  received 
the  injuriea  complained  of,  waa  engaged  in 
interstate  commerce." 

Although  counsel  have  presented  the  case 
as  it  it  were  properly  here,  it  is  manifest 
that  it  is  not.  The  clause  in  |  23S  of  the 
Judicial  Code  136  BUt.  at  L.  1157,  chap. 
231,  U.  S.  Comp.  SUt.  Supp.  IBll,  p.  2ZB], 
providing  for  a  direct  writ  of  error  "in 
any  case  in  which  the  jurisdiction  of  the 
e«urt  ia  in  iaaue,"  refers,  as  we  have  re- 
peatedly held,  to  cases  in  which  the  power 
of  the  court,  aa  a  Federal  court,  to  hear 
and  determine  the  cause,  ii  in  controversy. 
Fore  River  Shipbuilding  Co.  v.  Hagg,  219 
U.  S.  17fi,  178,  fiS  L.  ed.  1G3,  194,  31  Sup. 
Ct  Sep.  185;  United  States  v.  Congress 
CoQStr.  Co.  222  U.  S.  IDS,  6S  L.  ed.  IS.t,  32 
Sup.  Ct.  Rep.  44:  R-  J.  Darnell  v.  lllinoia 
C.  R.  Co.  225  U.  S.  243,  50  L.  ed.  1072,  32 
Sup.  Ct.  Rep.  TOO.  No  such  issue  is  here 
disclased.  The  power  of  the  court,  as  a  Fed- 
eral court,  to  hear  and  determine  the  caae, 
was  not  questioned.  Nor  did  the  court  hold 
that  it  was  without  Jurisdiction  [3S4]  In 
that  sense.  On  the  contrary,  it  proceeded  to 
a  hearing  and  decided  that  the  plaintiff  could 
not  recover  under  the  Federal  act  because 
one  element  of  hla  aaserted  canao  of  action 
waa  without  any  evidaaM  to  anatala  It. 
BS  lb  ed. 


Hftd  the  action  been  brought  in  a  itat* 
court,  aa  it  could  hare  been,  the  same  que** 
tion  would  have  arisen;  and  had  the  evi> 
dence  been  similarly  inaulBcient,  a  like  de- 
ciaion  muat  have  ensued.  We  say  the  ac- 
tion could  have  been  brouglit  in  a  state 
court,  because  J  0  of  the  Federal  act  de- 
clare*: "The  jurisdiction  of  the  courta 
of  the  United  State*  under  thU  act  shall  b* 
concurrent  with  that  of  the  courts  of  the 
severaL  states,  and  no  case  arising  under 
this  act  and  brought  in  any  state  court  of 
ccnnpetent  juriadlction  shall  he  removed  to 
any  court  of  the  United  State*."  And  w* 
say  the  result  muat  have  been  the  aama  )■ 
a  state  court  upon  similar  evidence  because 
the  right  of  recovery  given  by  the  aet  (g  1) 
is  restricted  to  injuric*  suffered  while  the 
employee    i*    employed    in    interstate    com- 

It  follows  that  there  waa  no  basla  for  the 
direct  writ  b(  error.  If  a  review  of  the  de- 
cision was  desired  it  should  have  b*en 
sought  in  the  Circuit  Court  of  Appeals. 

Writ  of  error  dismissed. 


WILEY  GEORGE. 
(See  S.  C.  Reporter's  ed.  3S4-361.) 

Sttitntes  —  full  faith  and  credit  —  venne 

of  Iransltorj  action. 

The  enforcement  by  the  Georgia  courts 
of  the  cause  of  action  given  by  Ala.  Code, 
I  3910,  to  a  servant  against  the  master,  for 
injuries  occaaioned  by  defective  machinery, 
docs  not  deny  full  faith  and  credit  to  the 
provision  of  g  6115  of  that  Code,  that  "all 
actions  under  |  3910  must  be  broufibt  in  a 
court  of  competent  jurisdiction  within  the 
state  of  Alabama,  and  not  elsewhere." 
[For  other .FBMi,  see  BUtntea.  II.  a,  la  Dleest 

Sup.  Ct.   1S13  Supp.] 


[No.  29S.1 


IN  ERROR  to  tlie  Court  of  Appeals  of  the 
State  of  Georgia  to  review  a  judgment 
which  afBriped  a  judgment  of  the  City 
Court  of  Atlanta,  In  that  State,  in  favor  of 
plaintiff  In  an  action  founded  on  a  provi- 
sion of  the  Alabama  Code  giving  a  right  of 
action  to  a  servant  against  the  master  for 
Id  juries  occasioned  by  defective  machinery, 
AJIIrmed. 

See  same  eaa*  below,  11  Qa.  App.  221,  75 
S.   E.  687. 

Th*  fact*  m  statad  ta  the  npinioa.  , 
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Hr.  AlexMnder  W.  Bmltb  argued  the 
(mnae  and  filed  a  brief  tor  plsintiff  in  error: 

The  condition,  or  limitation,  put  upon  a 
right  of  action  created  by  statute,  and  not 
esiating  at  common  law,  iiih«r«a  in  the 
right  itaelf,  and  toltowa  it  into  other  jurie- 


Oalwaton,  H.  ft  8.  A.  R.  Co,  v.  Wallace, 
223  U.  S.  481,  490,  66  L.  ed.  516,  522,  32 
Sup.  Ct.  Rep.  205;  The  Harriahurg,  119 
U.  B.  199,  30  L.  ed.  358,  7  Sup.  Ct.  Rep. 
140i  Davii  V.  Mills,  ]9i  U.  S.  45],  4G4, 
48  L.  ed.  1067,  1070,  24  Sup.  Ct.  Rep.  092; 
Munos  V.  Southern  P.  Co.  2  C.  C.  A.  163, 
2  U.  8.  App.  222,  51  Fed.  188;  Stern  t. 
LsCompagnie  General  Transatlantique,  110 
Fed.  B90;  The  Edna,  185  Fed.  208;  United 
States  uee  of  Gibson  Lumber  Co.  T.  Boomer, 
lOa  C.  C.  A.  J04,  183  Fed.  726;  Coyne  v. 
Southern  P.  R.  (  o.  155  Fed.  083. 

Such  a  condition,  or  limitation,  need  not 
be  contained  in  the  same  Btatute.  It 
operates  the  same  wsy  if  it  be  apeciall; 
attaclied  to  auch  a  stfttutory  right  of  action 
subaequcntl;  and  in  a  different  statute. 

Davis  T.  Mills,  194  U.  S.  451,  454,  48  L. 
ed.  1087,  1070.  24  Snp.  Ct.  Rep.  602. 

The  courts  of  the  United  SUtes  take  judi- 
eial  notice  of  the  public  laws  of  each  state 
of  the  Union. 

Mills  V.  Green,  159  U.  S.  051,  857,  40 
L.  ed.  203,  295,  18  Sup.  Ct.  Rep.  132. 

Where  a  limitation  to  local  courts  was 
aflixed  to  a  cause  of  action  existing  at  the 
common  law,  and  independently  of  the 
statute  alTixing  it,  the  limitation  was  dis- 
regarded in  Atchison,  T.  k  S.  F.  R.  Co.  v. 
Sowers,  213  U.  S.  55,  53  L.  ed.  695,  29 
Snp.  Ct.  Rep.  397.  A  well  defined  distinc- 
tion exists  between  cases  based  on  common- 
law  liability  and  those  depending  on  statu- 
tory rules  of  liability. 

Charleston  4  W.  C.  R.  Co.  v.  Miller,  113 
Ga.  15,  38  S.  E.  338;  Chicago,  M.  ft  St.  P. 

B.  Co.  V.  Robs,  112  U.  S.  377,  382.  28  L. 
ed.  T87,  789,  6  Sup.  a.  Rep.  1H4;  Missouri 
P.  R.  Co.  V.  Sli,clcey,  127  U.  S.  205,  32  I,, 
ed.  107,  8  Sup.  Ct.  Rep.  J 161;  Baltimore 
ft  O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  378, 
379,  37  L.  ed.  772,  777,  778,  13  Sup.  a. 
Hep.  914;  Missouri  P.  B.  Co.  v.  Castle,  224 
U.  8.  541,  56  L.  ed.  876,  32  Sup.  Ct.  Rep. 
Q06;  Emplovers'  Liability  Cases  (Howard 
T.  Illinois  C.  R.  Cu.)  207  U.  8.  463,  537, 
S2  L.  ed.  297.  326^  28  Sup.  Ct.'  Rep.  141 ; 
Second  Employer*'  Liability  Cases  (Mon- 
dou  V.  New  Yo*,  N.  II.  t  H.  R.  Co.)  22a 
V.  S.  1,  49,  66  L.  ed.  327.  34.'>,  38  L.R.A. 
(NJ?.)    44,  32   Sup.  a.  Rep.   169,   1   N.   C. 

C.  A.  87.1;  Mobile  ft  B.  R.  Co.  v.  Holbom, 
84  Ala.  133,  4  So.  146,  13  Am.  Neg.  Cas. 
128. 

"Interstate  venue,"  or  venue  as  between 
dlfferoit  countriea,  ia  juriedictionaL    '^u- 


nlcipal  venue,"  or  venue  as  between  difln^rt 
places  in  the  same  jurisdiction,  as  tt  ml« 
hal  to  do  with  procedure  merely. 

Ellenwood  v.  Marietta  Chair  Co.  168  U. 
S.  105,  108,  39  L.  ed.  913,  S14,  16  Sup.  Ct. 
Rep.  771;  Companhia  de  Mocanibique  v. 
British  South  Africa  Co.  [1892]  2  Q.  B. 
358,  81  L.  J.  Q.  B.  N.  S.  663,  68  L.  T.  N.  S. 
773,  40  Week.  Bep.  860.      . 

There  is  a  profound  distinction  between 
the  existence  of  jurisdiction  in  a  given 
court   and    its   proper  exercise   in   a  given 

Smith  V.  McKay,  101  V.  3.  353,  368, 
40  L.  ed.  731,  732,  18  Sup.  Ct.  Rep.  4M; 
Louisville  Trust  Co.  v.  Knott,  191  U.  B. 
225,  233,  48  L.  ed.  159,  162,  24  Sup.  Ct. 
Rep.  119;  United  SUtes  v.  Larldn,  208 
U.  8.  333,  338,  62  L.  ed.  517,  B19,  28  Sup. 
Ct.  Rep.  417;  Fore  River  Shipbuilding  Co, 
V.  Hagg,  219  U.  S.  175,  66  L.  ed.  1*3,  31 
Sup.  Ct.  Rep.  185;  Van  Fleet,  Collateral 
Attack,  chap.  4. 

The  contention  here  does  not  militate 
against  the  soundness  of  the  genernl  doc- 
trine established  in  the  following  rase*, 
that  whenever  a  right  of  action  has  be- 
come fixed  and  a  legal  liability  incurred, 
that  right  of  action  may  be  pursued  and 
that  liability  enforced  in  any  court  of 
competent  jurisdiction.  This  is  so  because 
in  not  one  of  tbese  cases  was  the  right  of 
action  restricted  or  limited  by  the  law 
which  created  it,  and  that  restriction  dis- 
regarded. 

Dcnnick  v.  Central  R.  Co.  103  U,  S-  11, 
18,  20  L.  ed.  439,  441 ;  Texas  ft  P.  B.  Co. 
V.  Cos,  145  U.  S.  593,  36  L.  ed.  828,  12 
Sup.  Ct.  Rep.  905',  Stewart  v.  BaltimoTc 
ft  O.  B.  Co,  16S  U.  S.  446,  42  L.  ed.  537, 
18  Sup.  Ct.  Rep.  105;  Whitman  v.  National 
Bank,  170  U.  8.  569,  44  L.  ed.  587,  20  Sup. 
Ct.  Rep.  477. 

The  principle  involved  is  closely  analo- 
gous to  that  found  in  the  decisions  relative 
to  the  enforcement  of  "death  statutes" 
enacted  in  one  state  and  invoked  in  another. 
All  restrictions  and  limitations  therein 
found  are  enforced  everywhere. 

Slater  v.  Mexico  Nat.  R.  Co.  1B4  U.  S. 
120,  126,  48  L.  ed.  900,  902,  24  Sup.  CL 
Rep.  581;  Chambers  v.  Baltimore  &  O.  R. 
Co.  207  U.  S.  142,  52  L.  ed.  143,  28  Sup. 
Ct.  Rep.  34, 

So  also,  it  is  analogous  to  the  application 
of  statutes  of  limitations  of  the  locu*  in 
the  forum. 

Davis  V.  Milto,  194  U.  S.  481,  46T,  48 
L.  cd.  1007,  1071,  24  Sup.  Ct.  Rep.  692; 
Selma,  R.  ft  D.  R.  Col  v.  Laeey,  49  Ga, 
106. 
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of  Con  grew  authoriiing  act  ion  a  on  con- 
trftctor'i  bonds  in  government  work. 

DavidHon  Bros.  Marble  Co.  v.  United 
6Ute»,  213  U.  S.  10,  18,  63  L.  ed.  876, 
8TT,  29  Sup.  Ct.  Rt:p.  324;  United  Statei 
use  of  Gibson  Lumber  Co.  v.  Boomer,  106 
€.  C.  A.  164,  183  Fed.  726;  United  SUte« 
v.  Consreci  Conitr.  Co.  222  U.  B.  199,  68 
L.  ed.  163,  32  Sup.  Ct.  Bep.  44. 

Mr.  Reaben  R.  Arnold  argued  the  fauM 
«nd  flied  a  brief  for  defendant  in  error: 

The  dpciaion  of  the  United  States  Su- 
preme Court  in  the  case  of  Atchison,  T.  t 
S.  F.  R.  Co.  V.  Sowera,  213  U.  S.  55,  63 
L.  ed.  685,  29  Sup.  Ct.  Rep.  397,  whlrh  was 
A  decision  upon  a  similar  statute  of  New 
Uexlco,  Is  controlling. 

Thure  are  man}'  cases  where  the  /orunt, 
in  enforcing  the  law  of  another  state,  has 
'enfom^l  the  substantive  rights  created  by 
fluch  stnte  through  statute,  and  haa  ignored 
vttomptcd  condition  a  imposed  by  the  leai 
loci  which  deal  only  with  the  remedy. 

Chicago  4  N.  W.  R.  Co.  v.  Wliitton,  13 
Wall.  270,  20  L.  ed.  571 ;  Husted  v.  Missouri 
P.  R.  Co.  143  Mo.  App.  823,  128  8.  W. 
■282;  Philea  ».  Missouri  P.  R.  Co.  141  Mo. 
App.  581,  125  8.  W.  555. 

In  the  following  cases  the  right  of  action 
was  sustained  in  transitory  actions  In  one 
state  under  the  laws  of  another  state,  and 
various  provisions  of  the  lea  loci  regulat- 
ing the  remedy,  which  were  claimed  to  be 
A  part  of  the  right  Itself,  were  disregarded. 

Stewart  v.  Baltimore  t  O,  R.  Co.  108 
"U.  S.  445,  42  L.  ed.  537,  18  Sup.  Ct.  Hep. 
105;  Hollcnbach  v.  Elmore  &  H.  Contract- 
ing Co.  174  Fed.  845;  Southern  R.  Co.  v. 
Decker.  6  Ga.  App.  21,  82  8.  E.  878; 
Southern  R.  Co.  v.  Robertson,  7  Go.  App. 
154,  6(1  B.  E.  S35;  Holme*  V.  Barclaj',  4 
La.  Ann.  03. 

It  is  a  universal  rule  that  the  lex  loci 
relating  to  remedy,  even  though  those  laws 
may  have  been  parcel  of  the  same  general 
enactment  in  which  the  rights  were  created, 
do  not  apply  to  the  foritm,  and  it  is  clear 
-that  the  Federal  Constitution  and  act  of 
Congress  upon  the  full  faith  and  credit 
proposition  are  not  in  conflict  with  the 
^neral   current  of  authority. 

Minor,  Conf!.  L.  |  192,  p.  478;  Storey. 
-Confl.  L.  H  639,  640,  668,  668;  Stevens  v. 
Brown,  20  W.  V>.  460;  Boston  t  M.  R. 
Co.  v.  Hurd,  58  L.R.A.  196,  note;  Herrick 
T.  Minneapolis  &  St.  L.  R.  Co.  31  Minn.  11, 
47   Am,   Rep.   772,   18  N.  W.   413. 

ft  would  be  impossible  to  transplant  all 
the  remedies  provided  by  the  Ita  loei  to  the 
^  fori  and  make  them  parts  and  condi* 
tions  of  the  rights  granted.  The  jurisdic. 
tion  and  powers  of  the  courts  of  the  several 
states  vary,  and  Mteli  atate  must  apply  it* 
as  lu  ed. 


own  machinery  to  righta  granted  in  an- 
other state,  aa  the  machinery  cannot  be 
transferred.  This  applies  to  the  forms  of 
action,  the  process,  the  sufficiency  of  the 
pleadinga,  etc. 

22  Am.  t  Eng.  Enc.  Law  pp.  1383,  1384; 
4  Sutherland,  Damages,  g  4280. 

[858]  Mr.  Justice  Lamar  delivered  tlie 
opinion  of  the  court: 

Wiley  George,  the  defendant  in  error,  waa 
an  engineer  employed  hj  the  Tennessee  Coal, 
Iron,  k  Railroad  Company  at  its  ateel  plant 
in  Jefferson  county,  Alabama.  While  lie 
was  under  a  locomotive  repairing  the  brakes, 
a  defective  throttle  allowed  steam  to  leak 
into  the  cylindei,  causing  the  engine  to  move 
forward  automstically,  in  consequence  of 
which  he  was  seriously  injured.  He  brought 
auit  by  attachment,  tn  the  city  court  of 
AtUnta,  Georgia,  founding  his  action  on 
i  3910  of  the  Alabama  Code,  which  make* 
the  master  liable  to  the  employee  when  the 
injury  is  "caused  by  reason  of  any  defect 
in  the  condition  of  the  ways,  works,  machin- 
ery, or  plant  connected  with  or  used  in  th« 
business  of  the  master  or  employer." 

The  defendant  Sled  a  plea  in  abatement 
in  which  it  was  set  out  that  g  0116  of  that 
Code  also  provided  that  "all  actions  under 
g  3910  must  be  brought  in  a  court  of  com- 
petent juriadiction  within  the  state  of  Ala- 
bama, and  not  elsewhere."  The  defendant 
thereupon  prayed  that  the  action  be  abatnl 
because  "to  continue  said  case  of -said  statu- 
tory cause  of  action  given  by  the  statutes  of 
Alabama,  and  restricted  hy  said  statutes 
to  the  courts  of  Alabama,  would  be  a  denial 
so  far  as  the  righta  of  this  defendant  are 
concerned  of  full  fslth  and  credit  to  said 
public  acts  of  the  state  of  Ainbama  In  the 
state  of  Georgia,  contrary  to  the  provisions 
of  art.  4,  8  1  of  the  Constitution  of  the  Unit- 
h1  States."  A  demurrer  to  tlia  plea  in  abate- 
ment was  sustained  and  the  judgment  for 
the  plaintiff  thereafter  entered  was  affirmed 
by  the  court  of  appeals.  The  cose  was  then 
brought  to  this  court. 

The  record  raises  the  single  question  as  to 
whether  the  full  faith  and  credit  clause  of 
the  Constitution  prohibited  the  courts  of 
Georgia  and  enforcing  a  cause  of  action 
[aS9]  given  by  the  Alabama  Code,  to  the 
servant  against  the  master,  for  injuries  occa* 
sioned  hy  defective  machinery,  when  an- 
other section  of  the  same  Code  provided  that 
suits  to  enforce  such  liability  "must  be 
brought  in  a  court  of  competent  jurisdiction 
within  the  state  of  Alabama,  and  not  cIm- 

There  are  many  cases  where  right  and 
remedy  are  ao  united  that  the  right  cannot 
be  enforced  except  in  the  manner  and  before 
tha  tribunal  designated  by  the  acL    Far  the 
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rata  ia  well  Mttled  th»t  "wber*  the  prorl- 
■ion  for  the  likhili^  U  coupled  with  a  pro- 
▼iiion  for  the  Bped*!  remedj,  that  remedy, 
tliat  klone,  miut  be  amployed."  Pollard  t, 
Bfttler,  20  WtiU.  B27,  22  L.  ed.  S7S;  Galrei- 
ton,  H.  A  B.  A.  B.  Co.  T.  WclUce,  221  U.  B. 
400,  60  L.  ed.  B2S,  32  Sup.  Ct.  Bep.  206; 
Stvwsrt  T.  Bkltimare  &  0.  R.  Co.  lOS  U.  8. 
445,  48  I.,  ed.  637,  IS  Sup.  Ct.  Rep.  106; 
Fourth  Nat.  Bsnk  t.  FrancklTii,  120  U.  B. 
763,  30  L.  ed.  B2S,  T  Bup.  Ct.  Rep.  767. 

Biit~  that  mle  haa  no  application  to  a 
eaaa  ariiing  under  the  Alabaica  Code  relat- 
iag  to  anita  for  injuries  caused  b;  detective 
machinery.  For,  whether  the  statute  be 
treated  aa  prohibiting  certain  defeniei,  a« 
ranoving  common-law  reitrictions,  or  aa  im- 
poaing  upon  the  maater  a  new  and  larger 
Uability,  It  u  in  either  event  evident  that 
the  plaee  of  bringing  the  Buit  is  not  part 
of  the  ca.iue  of  action, — the  right  and  the 
remedy  are  not  to  inaeparably  united  aa  to 
make  the  right  dependent  upon  ita  being 
enforced  In  a  particular  tribunal.  The 
cause  of  action  is  tranaitorj',  and  like  any 
other  transitor;  action  can  be  enforced  "In 
any  court  of  competent  jurisdiction  within 
the  state   of  Alabama  .     ."     But  the 

owner  of  the  defective  machinery  causing 
the  injury  may  have  removed  from  the  state, 
and  it  would  be  ^a  deprivation  of  a  fixed 
right  if  the  plaintiff  could  not  sue  the  de- 
fendant in  Alabama  because  he  had  left  the 
state,  nor  sue  bim  where  the  defendant  or 
hi*  property  could  be  found  because  the  stat- 
ute did  not  permit  a  suit  elsewhere  than  in 
Alabama.  The  Injured  plaintiff  may  like- 
wise have  moved  from  Alabama,  and  for 
that,  or  other,  reason  may  have  found  it  to 
his  Interest  to  [360]  bring  suit  by  attach- 
ment or  *n  personam  in  a  etat*  other  than 
where  the  injury  was  inflicted. 

The  courts  of  the  sister  state,  trying  the 
ease,  would  be  bound  to  give  full  faith  and 
credit  to  all  tliose  substantial  provisions  of 
the  statute  which  inhered  In  the  cause  of 
action,  or  which  name  conditions  on  which 
the  right  to  sue  depend.  But  venue  is  no 
part  of  the  right;  and  a  state  cannot  create 
a  transitory  cause  of  action  and  at  the 
tame  time  destroy  the  right  to  sue  on  that 
transitory  cause  of  action  in  any  court  bav-' 
ing  jurisdiction.  That  Jurisdiction  is  to  be 
determined  by  the  law  of  the  court's  crea- 
tion, and  cannot  be  defeated  by  the  extrater' 
ritorial  operation  of  a  statute  of  another 
state,   even  though  it  created  the  right  of 

T]i«  case  here  is  controlled  by  the  deci- 
sion of  this  court  in  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Sowers,  21S  U.  8.  SS,  70,  63  L.  ed. 
MS,  702,  20  Sup.  Ct.  Rep.  307,  where  the 
Ncwi  Mexico  atatute,  giving  a  right  of  ac- 


tion tor  personal  injuries,  and  providlBg 
that  suits  should  be  brought  after  e*rt«ia 
fom  of  notice  In  a  particular  district,  was 
preceded  by  the  recital  that  "it  haa  beeotna 
customary  for  persons  daiming  damages  for 
personal  injuries  received  in  this  territory  t» 
institute  and  maintain  suits  for  the  reeov* 
ery  thereof  in  other  states  and  territoriea,  to 
the  increased  coat  and  annoyance  and  rnani- 
feat  injury  and  oppression  of  the  husiimsa 
interests  of  this  territory  and  ths  den^atioB 
of  the  dignity  of  the  courts  thereof."  Dv 
apite  this  statement  of  the  public  policy  of 
the  tarritoiy,  tba  judgment  obtained  by 
ths  plaintiff  in  Texas  was  afSrmed  by  thia 
court  in  an  opinion  wherein  it  was  said  that 
where  an  action  is  brought  in  "another 
jurisdiction,  based  upon  common-law  prin- 
ciples, although  having  certain  statutory  re- 
strictions, such  aa  are  found  in  thia  [ter- 
ritorial] .act,  as  to  the  "tafcing  of  an  affi- 
davit, and  limiting  the  time  of  prosecuting 
the  Buit,  full  faith  and  credit  is  given  to  the 
law  when  the  recovery  is  permitted,  subject 
to  the  reatrictlons  upon  the  right  of  ac- 
tion imposed  in  the  territory  enacting 
[361]    the    statute.      .      .  When    it 

is  ahown  that  the  court  in  the  other 
jurisdiction  observed  such  conditions,  anil 
that  a  recovery  was  permitted  after 
such  eonditions  had  been  complied  with, 
the  Juriadiction  thus  invoked  ia  not 
defeated  because  of  the  provision  of  the  stat- 
ute" requiring  the  suit  to  be  brought  in  the 
district  where  the  plaintiff  resides  or  where 
the  defendant,  if  a  corporation,  has  ita 
principal  place  of  business. 

It  is  claimed,  however,  that  the  decision 
in  the  Sowers  Case  is  not  in  point  becaua* 
the  plaintiff  waa  there  seeking  to  enforce  a 
common-law  liability,  while  here  be  ia  aa- 
serting  a  new  and  atatutory  cause  of  action. 
But  that  distinction  marks  no  difference 
between  the  two  cases  because  in  New  Mex- 
ico common-law  liability  is  statutory  liabil- 
ity,— the  adopting  statute  (Comp.  Laws, 
S  1B23)  providing  that  "the  common  law,  aa 
recognized  in  the  United  Statea  of  America, 
shall  be  the  rule  of  practice  and  decision." 

The  decision  in  the  Sowers  Case,  however, 
waa  not  put  upon  the  fact  that  the  suit  wma 
based  on  a  common-law  liability.  The  court 
there  announced  the  general  mie  that  * 
transitory  cause  of  action  can  be  maintained 
in  another  state  even  though  the  statute 
creating  the  cause  of  action  provides  that 
the  action  must  be  brought  in  local  domeaUfr 

In   tile   present  case   the   Georgia   eonrt 
gave  full  faith  and  credit  to  the  i 
act  and  its  judgment  is  affirmed. 

Mr.  Justice  HoUom  dlaaeata. 
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STATE  OF  LOUISIANA. 
(See  S.  C.  Reporter'i  cd.  362-3SS.) 

I>ror  lo  ntate  court  —  flnsl  Jndsment. 

1.  A  judgment  of  a  rtate  court  ordariog 
the  delivery  to  the  itate  b;  m  canal  com- 
pany of  the  waterway  lo  ite  entirety,  and 
all  appurtenuit  property  and  improremetiti, 
[□eluding  the  roadTiyH  upon  the  aidca, 
which  compiise  practically  all  the  property 
■ued  for,  euch  judgment  iuvolvlng  and  dis- 
posing of  the  Federal  right  asserted  by  the 
canal  company,  poeaessee  the  requisite  final- 
ity to  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court,  although  there  is 
reserved  for  further  adjudication  a  small 
piece  of  ground  as  to  which  there  was  a 
aispute  ai  to  whether  it  wa*  appurtenant 
to  the  canal,  and  although  an  accounting  of 
certain   receipts   and   disbursements   is   or- 

IFoT  other  cases,  see  Appeal  and  Error,  I.  d. 

24,  In  Dlseit  Bnp.  Ct.  1908.1 
Error   lo   state  conrt  —  Federal  qnea- 

tion  —  Impaf  ring  contract  obllgatfona. 

Z.  A  decision  of  the  highest  state  court 
tbat  La.  Acts  1B58,  No.  74,  on  which  a 
canal  company  Ijetes  its  contract  right  to 
compensation  upon  the  reverting  of  Its 
property  to  the  stale,  gives  the  company 
no  such  right,  is  rcviewnble  in  the  Federal 
Supreme  &>uTt  as  presenting  the  question 
of  the  Impairment  of  contr^  obligations, 
although  the  state  court  does  not  refer  to 
any  subsequent  legislation,  where,  by  La. 
Acts  190S,  No.  161,  a  board  of  control  of 
the  canal  was  created  which,  through  the 
aflirmative  and  repealing  provisions  of  such 
statute,  was  to  be  the  instrument  and  mov- 
ing agency  hy  which  the  state  was  to  exer- 
cise its  asserted  right  to  control  and  take 
possession  of  the  canal  company's  property 
without  making  compensation. 
[For  other  canes,  see  Appeal  and  Brror,  ISTS- 

1302.   In    Dliest  Sop.  Ct.    IBOB.] 
Conatltmlonal     Iutc  —  Impairing     con- 
tract obligations  —  right  to  compen- 
sation npon  reversion  to  state. 
3.  A   contract   right   to   the   payment   of 
compensation   as   a   condition   precedent   to 
the  reversion  to  the  state  of  the  property 
rights  of  a  canal  company  Bcquirel  under 
La.  Acts  1852,  No.  309,  1S67,  No.  IflO,  1868, 

Notx. — On  the  general  subject  of  writs  of 
arror  from  Unit«i  States  Supreme  Conrt 
to  atate  courts — see  notes  to  Martin  v.  Hun- 
ter, 4  L  ed.  U.  S.  97;  Hamblin  v.  Western 
lAnd  Co.  37  L.  ed.  U.  S.  287 ;  Re  Bnchana 
39  L.  ed.  U.  S.  8B4i  and  Kipley  v.  Illinois, 
42  L.  ed.  U.  B.  S08. 

On  what  adjudicationa  of  atate  courts  can 
be  brought  uji  for  review  in  the  Supreme 
Coort  of  the  United  States  by  writ  of  error 
to  those  courta — see  note  to  Apex  Transp. 
Co.  T.  Garbsde,  62  L.R.A.  613. 

As  to  what  judgments  of  state  courts  ara 
flnal  for  purposes  of  review  in  Federal  Su- 
SS  I.,  cd. 


No.  74,  was  given  by  |  4  of  the  latUr  act, 
which  provides  that  "the  said  company 
shall  enjoy  corporate  succession  during 
flf^  years  from  this  date,  after  which  time 
ft  may  revert  to  the  state  upon  due  com- 
pensation being  made,"  the  pronoun  "it" 
referring  to  the  company,  and  not  to  the 
railroad  which  the  company  yi&t  aatboriied 
by  S  2  to  construct,  but  which  in  fact  was 
never  built. 

[Tor  other  cases,  see  ConstltntloDal  Law.  IV, 
K.  3.  c  In  Dlceat  Bnp.  Ct.  1B08.] 

(No.  78.J 

Argued  March  16  and  IT,  1914.     Decided 
April  20,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  revleV  a  judg- 
ment which,  reversing  a  judgment  of  the 
Civil  District  Court  of  the  Parish  of  Or- 
leans, In  that  state,  ordered  the  delivery 
to  the  state  by  a  canal  company  of  its  canal 
and  waterway,  together 'with  the  appurte- 
nant property  and  improvements.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  129  La.  279,  50  So. 
137. 

The  facta  are  stated  in  the  opinion. 

Mr.  £dgar  H.  Farrar  argued  the  cause, 
and,  with  Messrs.  Benjamin  T.  Waldo  and 
W.  C.  Dufour,  Bled  a  brief  for  plaintiff  in 

This  court  will  determine  for  Itaelf  what 
the  contract  claimed  to  be  violated  was. 

Douglas  V.  Kentucky,  168  U.  S.  502,  42 
L.  ed.  56T,  18  Sup.  Ct.  Rep.  199;  McGabey 
V.  Virginia,  135  U.  S.  662,  34  L.  ed.  304, 
10  Sup.  a.  Rep.  972;  HcCuUougb  v.  Vir- 
ginia, 172  U.  S.  110,  43  L.  ed.  3S6,  10  Sup. 
Ct.  Rep.  134;  Vicksburg  v.  Vlcksburg  Wa- 
terworks Co.  202  U.  8.  467,  60  L.  ed.  1110, 
26  Sup.  Ct.  Rep.  660,  6  Ann.  Cas.  253. 

This  court  will  review  the  Bndings  of 
fact  by  a  state  court  where  a  conclusion 
of  law  as  to  a  Federal  right  and  the  find- 
ing of  fact  are  so  intermingled  as  to  make 
it  necessary  to  .  analyze  and  dissect  the 
facts  for  the  purpose  of  passing  on  the  Fed- 
eral question. 

Creswill  v.  Grand  Lodge,  E.  F.   225  U.  8. 

Ereme  Court — see  note  to  Sehloaser  v.  Hemp- 
ill,  4B  L.  ed.  U.  S.  1001. 

Chi  error  to  state  courta  in  eaaea  present- 
ing questions  of  impairment  of  contract 
obligations — see  note  to  Osborne  t.  Clark, 
61  L.  ed.  U.  S.  619. 

Generally,  as  to  what  laws  are  void  a* 
impairing  obligation  of  contracts— see  notes 
to  Franklin  County  Orammar  School  v. 
Bailey,  10  L.R.A.  405:  Bullard  v.  Northern 
P.  R.  Co.  11  L.R.A.  246;  Henderson  ▼.  SUte 
Soldiers  A  S.  Monument  Comrs.  13  L.R.A. 
169;  and  Fletcher  v.  Peek,  3  L.  ed.  U.  S. 
182. 
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261,  S9  L.  «d.  loao,  32  Sup.  Ct.  Kep.  S22;  which,   U   TecogniMd   >Dd   enlorced,   nonU 

Wood  V.  CheEborough,  228  U.  B.  QTB,  ST  L.  require  a  difTerent  judgment. 

«d.   1021,  33   Sup.  Ct.  Rep.  706.  Chicago,  B.  k  Q.  R.  Co.  v.  UliDOifl.  200  U. 

The  necessary  corollary  is  that  when  the  8.  661,  50  L.  ed.  506,  26  Sup.  Ct.  Rep.  311, 

claim   ia  tbat  claiinant   haa   been   deprived  4   Ann.   Caa.   1176. 

of   propertf  without  due   proceaa  of  law,  A  judgment  of  a  state  court,  even  if  it 

this    court    will    find    for    itaelf    what    the  be  authorized  by  a  statute,  whereby  privato 

claimant's  property   rights   were,  and   how  property  ia  talien  for  the  state,  or  under  its 

he  has  been  deprived  of  them.  direction,  for  the  public  use,  without  eom- 

A  comparison  of  La.  Acts  1897,  No.  160,  penaation,   is,   upon   principle   and   author- 

{  2l>,  and  L*.  Acts  1858,  No.  74,  9  4,  demon-  ity,  wanting  in  the  due  process  of  law  re- 

atratea  that  they  are  irreconcilably  repug-  quired  by  tbe  I4th  Amendment  of  the  Con- 

nant,  and  that  the  provisions  of  the  earlier  stitution  of  the  United  States. 

section  are  repealed  by  tbe  later  provisions.  Chicago,  B.  ft  Q.  R.  Go.  v.  Chicago,  161 

Henrietta  Min.   A  Mill.   Co.   v.   Gardner.  U.  S.  226,  41  L,  ed.  079,  17   Sup.  Ct.  Rep. 

173  U.  S.  123,  43  L.  ed.  637,  18  Sup.  Ct.  Rep.  581 ;   Fayerweather  t.  Ritch,  105  U.  S.  276, 

327;   United   SUtea  v.  Tyneo,  U  Wall.  9i,  49  L.  ed.  193,  25  Sup.  Ct.  Rep.  58;  Union 

20   L.   ed.    154.  Refrigerator  Iranait  Co.  v.  Kentucky,   IM 

Even   if   the   tenure   by   which   the   com-  U.  S.  202,  50  L.  ed.  162,  26  Sup.  Ct.  Rep.  36, 

pany   held  the  waterway  sued  for  waa  a  4  Ann.  Caa.  403. 

lease,  the   atate,  as   lessor,   could  not  taice  The  aune  principle  applies  to  a  statuta 

the  property  at  the  end  of  the  lease   and  of  a   state. 

Itecp  tbe  improvements  made  by  the  lessee,  ^r.  Raffln  G.  Pleasant,  Attorney  0«o- 

without  making  compensation  therefor.  ,^^1   „,   Louisiana,  argued   the  cause,   and. 

Robs  v.  Zunti,  36  La.  Ann.  8BB.  ^ith  Mr.  Daniel  VVendling,  filed  a  brief  for 

The  grant  of  tlie  territorial  council  to  defendant  in  error' 

the  Orleans  Navigation  Company  was  valid,  ^t,^  ;,  „  ,^„;  „,  jurisdiction  because 

and  .t  would  have  been  valid  even  if  made  „!  nonfl^aiity  ol  judgment 

by  the  state.  Haseltine   v.   Central  Nat.  Bank,   183  U. 

Jlonongahela  Nav.  Go.  v.  United  SUtea,  g    ,3,    «  l   ed.  117,  22  Sup.  Ct.  Ren.  49; 

148   U.   8.  312,  37  L.  ed,   463,  13  Sup.  «.  Louisiana  Nav.  Co.  v.  Oyster  Commission, 

^'''P'  °^^-  22a  U.  S.  99.  57  L.  ed.  138,  33  Sup.  Ct.  Rep. 

To  hold  that  the  defendant  cannot  at  this  79;  Missouri  A  K.  I.  R.  Co.  v.  QIatlic.  222 

stage  of  the  case,  prosecuU  its  writ  of  erroi  jj    g_  igg^  gg  l_  ^_  155_  32  sup.  Ct.  Rep. 

to  this  court,  would  wholly  defeat  the  ap-  ^q.   Norfolk   A  S.  Tump.   Co.  y.   Virginia, 

pellate  jurisdiction  of  this  court  under  the  225  U.  S.  264,  56  L.  ed.   1082,  32  Sup.  Ct. 

Constitution  and  laws  of  the  United  States,  n^p.  828;  Scbloeaer  v.  Hemphill,  108  U.  B. 

Forgay  v.  Conrad,  U  How.  201,  12  L.  ed.  ,75,  49  L.  ed.  1002,  25  Sup.  Ct.  Rep.  654. 

404;   Thomson   v.  Dean    (Dean  v.   Nelson)  No  Federal  question  is  involved. 

7  Wall.  342.  346.  10  L.  ed.  94,  95;  French  v.  Beaupre  v.  Noyes,   138  U.  8.  307,   3*  U 

Shoemaker.  12  Wall.  8Q,  98,  20  L.  ed.  270.  ^    ^^  „    Sup.   «.   Rep.   296;    Hacon   v. 

271  i   Bostwick  V.  BrLnkerhoff,  106  U.  S.  3,  Tcias.  163  U.  S.  207,  41  L.  ed.  132,  16  Sup. 

27  L.  ed.  73.  1  Sup.  Ct  Rep.  16;  Grant  v.  ^   r       ,023    Crosa  L.ke  Shooting  A  Fiah- 

Phamix  Mut.  L.  Ins.  Go.  106  U.  g.  429,  27  ■        club  v.   Louisiana,   224   U.   S    632,  56 

L.  ed.  237,  1  Sup.  Gt.  Hep.  414;   Winthrop  l_  ^j,  b24.  32  Sup.  Ct.  Hep.  577;   Central 

Iron   Co.  v.  Meeker,   100   U.   S.   180,  27   L.  j^^^  ^o.  v.  Laidley,  159   U.  8.   110.  40  L. 

ed.  808,  3  Sup.  Ct.  Rep.  Ill;   St.  I^iuia.  I.  ^    ^    jg   gup.   Ct    Hep.   80;    Ch.ppell   v. 

M.  A  S.   R.   Co.  V.   Southern   E\p.   Co.   108  Bradshaw,   128  U.  S.  132,  32  L.  ed.  369,  9 

U.  S.  24,  28,  27  L.  ed.  838,  639,  2  Sup.  Ct.  g„p    ct.   Rep.   40;    Clark   v.   PennsjWania, 

Rep.  6;   Misbouil,  K.  &  T.  R.  Co.  v.  Dins-  igg   u.   S.  307,   32   L.   ed.   487,   0   Sup.   Ct 

more,  108  U.   S.  30,  27   L.   ed.  640.  2  Sup.  Rpp   113.  Commercial  Bank  v.  Buckingham, 

Ct.  Rep.  0;  Keystone  Slonganeae  L  Iron  Co.  j  How.  317,  IB  L.  ed.   169;   Dea  Moines  v. 

Y.   Martin.  132  U.  S.  01,  33  L.  ed.  275,  10  Des  Moines  aty  R.  Co.  214  U.  S.  179,  63 

Sup,   Ct.   Rep.   32;    Bank   of   Lewisburg   v.  l.  ed.  958,  29  Sup.  Ct.  Rep.  563;   Consoli- 

Sheffey,   140  U.   S.   452.   35   L.   ed.   496,   11  dated  Tump.  Co.  v.  Norfolk  A  O.  V.  R.  Co. 

Sup.   Ct   Rep.   755.  228   U.   8.   590,   67   L.  ed.  083,   33  Sup.  Ct 

The   fact   that   the   state   court   did   not  Rep.  600;   De  Sauasure  v.  Gaillard.  127  U. 

pass  on  tlie  Federal  rights  specially  set  up  S,  222,  32  L.  ed.  127,  8  Sup.  Ct.  Rep,  1053; 

of  record  does  not  eliminate  those  questions  Deming  v.  Carlisle  Packing  Co.  226  U.   S. 

from  the  case.     This  court  will  decide  the  102,   57   L.   ed.   140.  33   Sup.   Ct.   Rep.   80; 

Federal   questions    if    the    necessary    effect  Fletcher  t.  Peck,  6  Cranch,  87.  3  L.  ed.  162; 

of   the   judgment   of   the   state   court  is   to  Hamblin   v.   Western    Land   Co.    147   U.   Si 

deny    tbe    Federal    right   so   act    up,   and  631,  37  L.  ed.  267,  13  Sup.  Ct.  Rep.  3S3; 

1001  " 


.--  MS  U.  8. 

by  Google 


uu. 


CARONDSLET  CANAL  k  NAV.  CO.  *.  LOUISIANA. 


Kennebec  A  P.  R.  Co.  t.  PortUnd  k  K.  S. 
Co.  U  Wall.  23,  20  L.  ed.  BSO;  Knox  t.  Ex- 
change Bank,  12  Wall.  379,  20  L.  ed.  414; 
Lehigh  Water  Co.  v.  Esston,  121  Li.  S.  386, 

30  L.  ed.  10S9,  7  Sup.  Ct.  Sep.  016;  Kew 
Orleans  Waterworks  Co.  t.  LouUiana  Su- 
gar Bef.  Co.  125  U.  S.  30,  31  L.  ed.  61!!.  8 
Sup.  Ct.  Rep.  741;  Freston  t.  Chicago,  826 
U.  S.  447,  57  L.  ed.  203,  33  Sup.  Ct.  Hep. 
177;  Rom  v.  Oregon,  227  U.  S.  160,  67  L.  ed. 
4Se,  33  Sup.  Ct.  Rep.  220;  Spies  t.  IlIinoiB, 
123  U.  S.  131,  31  L.  ed.  SO,  6  Sup.  Ct.  Rep 
21,  22;  St.  Paul  GaElight  Co.  t.  St.  Paul, 
IBl  V.  S.  149,  40  L.  ed.  V92,  21  Sup.  Ct.  Rep. 
575;  Turner  *.  WilkeB  County,  173  U.  S. 
461,  43  L.  cd.  768,  ID  Sup.  Ct.  Rep.  464; 
Wood  V.  Cheaborough,  229  U.  S.  672,  87  L. 
ed.  1018.  33  Sup.  Ct.  Rep.  706;  Wilson 
V.  North  Carolina,  169  U.  8.  686,  42  L.  ed. 
86S,  18  Sup.  Ct.  Rep.  435;  Yazoo  A  M.  Val- 
ley R.  Co.  V.  Adama,  180  U.  S.  41,  45  L. 
cd.   415,   21   Sup.   Ct.   Rep.  256. 

The  judgment  may  be  auatained  without 
reference  to  the  alleged  Federal  question, 
or  giving  effect  to  subsequent  legislation. 

Arkansas  Southern  R.  Co.  v.  German  Nat. 
Bank,  207  U.  S.  270,  62  L.  ed.  201,  2B  Sup. 
Ct.  Rep.  78;  Beaupre  v.  Noyea,  13B  V.  H. 
397,  34  L.  ed.  901,  II  Sup.  Ct.  Rep.  206; 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  46  L.  ed.  171,  22  Sup.  Ct.  Rep.  120; 
Consolidated  Tump.  Co.  v.  Norfolk  &  0.  V. 
R.  Co.  223  U.  S.  32C,  67  L.  ed.  857,  33  Sup. 
Ct.  Eep.  610;  Chappell  Chemical  i.  Ferti- 
lizer Co.  V.  Sulphur  .\linpa  Co.  172  U.  S.  471, 
43  L.  ed.  519,  ID  Sup.  Ct.  Rep.  203;  Chesa- 
peake A  0.  R.  Co.  V.  JfcDonald,  214  U.  S. 
1Q3,  53  L.  ed.  ■:a4,  20  Sup.  Ct.  Rep.  S46; 
Columbia  Water  Poner  Co.  v.  Columbia 
Electric  Street  R.  Light  &  P.  Co.  172  U.  S. 
475,  43  L.  cd.  621,  19  Sup.  Ct.  Rep.  247; 
Delaware  City,  S.  A  P.  S.  B.  Nav.  Co.  v. 
Reyhold,  142  U.  S.  030,  36  L.  ed.  1141,  12 
Sup.  Ct.  Itep.  200;  De  Saussure  v.  Qaillard, 
127  U.  S.  222,  32  L.  ed.  127,  8  Sup.  Ct.  Hep. 
1053;  Fowler  v.  Lamson.  164  U.  S.  252,  41' 
L.  ed.  424,  17  Sup,  Ct.  Rep.  112;  Fisher  v. 
New  Orleans,  218  U.  S.  430,  54  L.  ed.  lOBB, 

31  Sup.  Ct.  Rep.  67;  Hammond  v,  Johnston, 
142  U.  S.  73,  35  L.  ed.  941,  12  Sup.  Ct.  Rep. 
141;  Iowa  C.  R.  Co.  V.  Iowa,  100  U.  S.  389, 
40  L.  ed.  46T,  16  Sup.  Ct.  Rep.  344;  Jenkins 
V.  Loewenthal,  110  U.  S.  &i2.  28  L.  ed.  129, 
3  Sup.  Ct.  Rep.  U38'  Klin;;er  v.  Missouri, 
13  Wall.  257,  20  L.  ed.  635;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
685.  41  L.  cd.  1165.  17  Sup.  Ct.  Rep.  718; 
Miller  y.  Cornwall  R.  Co.  168  U.  S.  131. 
42  L.  cd.  400,  18  Sup.  Ct.  Rep.  34;  Missouri 
P.  B.  Co.  V.  Fitigerald,  100  U.  S.  5.>e,  40 
L.  ed.  636,  16  Sup.  a.  Rep.  389;  Mobile, 
J.  k  K.  C.  B.  Co.  T.  MiBBisaippi,  210  U.  S. 
1S7,  02  L.  ed.  1016,  28  Sup.  Ct.  Rep.  650; 
Uurdock  t.  Memphis,  20  Wall.  690,  22  L. 
SI  L.  ed. 


ed.  420;  New  Orleans  Waterworks  Co.-^. 
Louisiana  Sugar  Bef.  Co.  126  U.  S.  IS,  31 
L.  ed.  607,  8  Sup.  Ct.  Rep.  741  i  Californiu 
Powder  Works  v.  Davis,  161  U.  S.  88U,  38 
L.  ed.  206,  14  Sup.  Ct.  Rep.  350;  Preston  v. 
Chicago,  226  U.  S.  447,  57  L.  ed.  203,  33 
Sup.  Ct.  Rep.  177;  Rutland  E.  Co.  v.  Cen- 
tral Vermont  R.  Co.  169  V.  8.  630,  40  L. 
ed.  284,  16  Sup.  Ct.  Rep.  113;  Snell  v.  Chi- 
cago, 162  U.  S.  101,  38  L.  ed.  408,  14  Sup. 
Ct.  Rep.  480;  Siminerman  v.  Nebraska. 
116  U.  S.  64,  29  L.  ed.  536,  6  Sup.  Ct.  Bep. 
333;  Tyler  v.  Cass  County,  142  U.  S.  288. 
35  L.  ed.  1016,  12  Sup.  Ct.  Bep.  226;  Wood 
V.  Chesborough,  228  U.  S.  072,  67  L.  ed. 
1018.  33  Sup.  Ct.  Bep.  700;  Walter  A.  Wood 
Mowing  A  Reaping  Klach.  Co.  t.  Skinner, 
13S  C.  S.  203,  35  L.  ed.  103,  11  Sup.  Ct. 
Rep.   528. 

The  validity  of  Federal  granta  was  not 
involved   or  passed  on. 

Chever  v.  Homer,  142  U.  S.  122,  36  L.  ed. 
B69,  12  Sup.  Ct.  Rep.  184;  :)e  Lamar's 
Nevada  Gold  Min.  Co.  v.  Ncshitt,  177  U.  S. 
523,  44  L.  ed.  872,  20  Sup.  Ct.  Rep.  T13: 
Florida  C.  A  P.  R.  Co.  v.  Bell,  176  U.  S.  328, 
44  L.  ed.  400,  20  Sup.  Ct.  Bep.  399;  GUI  v. 
Oliver,  11  How.  629,  13  L.  ed.  700;  Little 
York  Gold-Washing  A  Water  Co.  v.  Kcyes, 
96  U.  S.  190,  24  L.  cd.  656;  California  ex  rel. 
Hastings  v.  Jaek»on,  112  U.  S.  233,  28  L. 
ed.  712.  6  Sup.  Ct.  Rep.  113;  McStay  v. 
Friedman.  92  V.  S.  723,  23  L.  ed.  767; 
Murray  v.  Bluebird  Min.  Co.  ^5  Fed.  386; 
Miller  v.  Swann  (Miller  *.  Anderson)  150 
U.  S.  132,  37  L.  ed.  1028,  14  Sup.  Ct.  Rep. 
62;  Manej  v.  Porter,  4  How.  65,  11  L.  ed. 
873;  Romie  v.  Casanova,  01  U.  S.  370.  23 
L.  ed.  374;  Theurksuf  v.  Ireland,  27  Fed. 
769;  Mace  v.  Merrill.  110  (J.  S.  631,  30  L. 
ed.  603,  7  Sup.  Ct.  Rep.  330, 

If  the  canal  company  bas  not  bad  due 
process  of  law  in  the  state  court,  then  it  is 
JifHcult  to  know  what  that  term  means. 

Bergemann  v.  Backer,  167  U.  S.  665,  30 
L.  ed.  846,  15  Sup.  Ct.  Rep.  727;  Central 
Land  Co.  v;  Laidley,  169  U.  S.  110,  40  L. 
etV  04,  16  Sup.  Ct.  Bep.  SO;  Head  v.  Amos- 
keag  Mfg.  Co.  113  U.  S.  26.  28  L.  ed.  896, 
5  Sup.  Ct.  Rep.  441 ;  Londoner  v.  Denver, 
210  U.  S.  379,  62  L.  ed.  1100,  28  Sup.  Ct. 
Rep.  708;  Morley  v.  Lake  Shore  k  M.  S. 
R.  Co.  146  U.  S.  182.  36  L.  ed.  025.  13  Sup. 
Ct.  Rep.  54:  Standard  Oil  Co.  v.  Missouri, 
224  U.  S.  270,  68  L.  ed.  700.  32  Sup,  Ct. 
Rep.  406.  Ann.  Cas.  1913D,  036;  Twining  v. 
New  Jersey,  211  U.  S.  110,  53  L.  ed.  110,  20 
Sup.  Ct.  Rep.  14;  Walker  v.  Sauvioet,  02 
U.  S.  00,  23  L.  ed.  678;  West  v.  Louisiana, 
104  U.  S.  261,  48  L.  ed.  668,  24  Sup.  Ct. 
Rep.  6S0. 

Tbe  supreme  court  of  Louisiana  has  cor- 
rectly construed  these  statute*. 

Barney  *.  Keokak,  H  U..B.  3SB,  j! 
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228  i  2  Baudiy,  Launtincrie,  Du  Contrat  de 
Louage,  p.  I,  No.  1306i  Blair,  v.  Chicagu, 
201  U.  S.  i71,  60  L.  ed.  S30,  26  Sup.  Ct. 
Rep.  427;  CarondelBt  Cuial  k  Nav.  Co.  v. 
Lugger  1st  Gtaevere  T«deKo,  37  La.  Ann, 
102;  Caroadelet  Canal  k  Nay.  Co.  t.  New 
Orleana,  38  La.  Ann.  309;  Carondelet  Canal 
ft  Hit.  Co.  T.  New  Orleans,  44  La.  Attn.  896, 
10  So.  871;  Cleveland  t.  Cleveland  Electric 
R.  Co.  204  U.  S.  lie,  Gl  L.  ed.  39S,  27  Sup. 
Ct.  Rep.  202;  New  Orleani  v.  Carondelct 
Canal  k  Nav.  Co.  36  La.  Ann.  397;  Du- 
buque k  P.  R.  Co.  V.  Litchfleld,  23  How.  66, 
16  L.  ed.  SOO;  Elmendorf  v.  Taylor,  10 
Wheat.  1G2,  fi  L.  ed.  2S0;  Enfield  v.  Jor- 
dan, 119  U.  8.  680,  30  L.  ed.  623,  7  Suii. 
Ct.  Rep.  3GS;  Illinois  C.  R.  Co.  v.  Chicago, 
178  U.  B.  669,  44  L.  ed.  827,  20  Sup.  Ct. 
Rep.  600;  itlaxwel]  Land-Grant  Cbk,  121 
U.  8.  325,  30  L.  ed.  B4D,  7  Sup.  Ct.  Rep. 
1016;  UiBBouri,  K.  k  T.  H.  Co.  v.  31cCann, 
174  U.  S.  686,  43  L.  ed.  1096,  10  Sup.  Ct. 
Rep.  7EG;  New  Orleana  Canal  k  Nav.  Co.  v. 
New  Orleans,  12  La.  Ann.  303;  Orleans  Nav. 
Co.  V.  New  Orleans,  2  Mart.  (La.)  10,  214, 
1  Mart.  (La.)  269;  Rowan  v.  Runnels,  6 
How.  130,  12  L.  ed.  87;  Ridings  v.  Johnson, 
128  U.  8.  212,  32  L.  ed.  401,  0  Sup.  Ct.  Bep. 
72;  Shively  v.  Bowlby,  152  U.  S.  67,  38 
L.  ed.  352,  14  Sup.  Ct.  Rep.  648;  Speers  t. 
Plack,  34  Mo.  101,  B4  An.  Dec.  74;  State  t. 
Orleans  Nav.  Co.  11  Mart.  (La.)  lOT,  7 
La.  Ann.  670;  Stein  v.  Bienville  Water 
Supply  Co.  141  U.  S.  80,  36  L.  ed.  627,  II 
Sup.  a.  Rep.  892;  Tallmsu  v.  Coffin,  4  M. 
Y.  134;  Williams  v.  Eggleston,  170  U.  8. 
311,  42  L.  ed.  1040,  IS  Sup.  Ct.  Rep.  617. 

Mr.  Justice  McKeniM  delivered  the  opin- 
ion of  the  court: 

The  state  of  Louisiana  brought  this  suit 
fa  the  civil  district  court  of  the  parish  of 
Orleans,  state  of  Louisiana,  against  the 
Carondelct  Canal  k  Navigation  Company 
of  New  Orleans  (herein  called  the  eana) 
company)  for  the  recovery  from  the  com- 
pany, through  its  liquidators,  of  the  Caron- 
delet  eanal.  Bayou  St.  John,  and  Old  Bas^, 
a  waterway  used  by  vesseli  for  the  trans- 
portation of  freight  and  merchandise,  and 
for  its  improvements  and  appurtenant  prop- 
ertieal 

The  suit  was  dismissed  hj  the  civil  dis- 
trict court  as  premature.  On  appeal  to 
thfl  siipreme  court  of  the  state,  that  court 
reversed  the  judgment  dismissing  the  suit, 
and  ordered  that  a  Judgment  be  entered 
against  the  canal  company,  in  liquidation, 
ordering  tht  delivery  to  the  state  of  the 
eanal  and  waterway  tn  their  entirety,  as  1 
they  stood  on  March  IQ,  1908,  together  with 
alf  the  property  and  improvements  appur- 
tenant thereto,  including  th«  roadway  or ' 
1*0« 


roadways    upon   the   side   or   sides   of   tb* 

The  claims  of  the  state  to  a  triangular 
strip  of  ground  hereafter  onentioned,  or  t» 
the  proceeds  thereof,  or  to  any  other  prop- 
erty, movable  or  immovable,  not  appurte- 
nant to  the  waterway  and  roadwaya,  were 
reserved  for  further  adjudication  in  th* 
proceedings.  And  an  accounting  was  or- 
dered of  the  receipts  and  disbursements  in 
the  management  of  the  property  since  March 
10,  1008,  and  the  case  was  remanded  to  the 
district  court  for  further  proceedings  on 
all  questions  reserved  as  above  stated,  and 
"that  the  right  of  the  plaintiff  to  obtain 
judgment  for  such  [371]  amount  as  may  l>e 
found  due  upon  defendant's  accounting,  and 
to  take  such  further  proceedings  and  obtain 
such  further  orders  as  may  be  required  for 
the  execution  of  this  judgment,  be  reserved." 
129  La.  270,  56  So.  137. 

Wc  refer  to  the  opinion  of  the  supreme 
court  for  the  history  of  the  canal,  which, 
while  interesting,  is  quite  long.  There  la 
no  question  of  the  source  and  origin  of  the 
rights  of  the  canal  company;  no  question  of 
tile  right  of  the  sUte  to  take  possession  of 
the  canal  and  its  appurtenant  propei-tiej 
upon  complying  with  the  contract  aileged 
to  exist  betMeen  the  state  and  the  company. 
There  is  a  question  as  to  the  extent  of  the 
rights  of  the  company  under  the  contract, 
and  for  what  property  the  state  must  maks 
compensation,  and  the  factors  in  the  solu- 
tion of  the  question  require  quite  an  ex- 
tended discussion. 

We  are  met,  however,  at  the  outset,  by 
a  motion  to  dismiss,  on  the  ground  that 
the  judgment  is  not  final. 

The  judgment  disposes  ol  and  orders  the 
delivery  of  practically  all  of  the  property 
sued  for:  (1)  The  waterway  in  Its  entire- 
ty; (2)  all  the  property  and  improvements 
appurtenant  to  it,  including  the  roadway  or 
roadways  upon  the  sides  of  it.  It  reserves 
property  not  appurtenant  and  an  account- 
ing of  certain  disbursements.  The  reserva- 
tion concerns  only  s  small  piece  of  ground 
upon  which  there  was  a  dispute  as  to  wheth- 
er it  was  appurtenant  to  the  canal, — a  ques- 
tion the  court  apparently  could  not  deter- 
mine, as  it  was  a  question  of  fact.  All 
else  will  be  taken  from  the  eanil  company 
and  delivered  to  the  state.  That  is,  all  was 
decreed  that  it  was  the  purpose  of  the  suit 
to  have  decreed,  and  which  not  only  con- 
stituted its  success,  but  which  involved  and 
disposed  of  the  Federal  right  asserted  by 
the  canal  company.  The  judgment,  there- 
fore, has  a  substantial  finality.  Is  it  not 
iM  well  in  form? 

Cases  are  cited  which,  the  state  contends, 
require  a  negative  answer  to  the  qneatiro. 
They  are  distingniahable  from  that  at  bar.. 

.,..„,Goo.5!f"-'- 
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tSTSl  In  Hutltine  t.  Centnl  Nit.  Buk, 
183  U.  S.  190,  48  L.  ^  IIT,  22  Sup.  Ct.  Bep. 
49,  tha  tction  was  agkinit  k  nationki  bank 
t6  recover  under  g  6198  of  tha  Reriied  Btat- 
QtM  (U.  8.  Comp.  gut.  IDOI,  p.  3493),  tor 
uaurlona  Interest  alleged  to  have  been 
charged.  There  wai  judgment  in  favor  of 
the  pluitiff  in  the  action.  It  wa*  reverae<< 
bj  the  Bupreme  court  of  the  state  on  tli 
ground  that  lie  had  neither  pairl  nor  ten 
dered  the  principal  aum,  and  the  caM  wa 
remanded  for  further  proceed  in  ga.  Th< 
GBBe,  therefore,  »a«  remanded  for  a  net 
trial  in  ita  entiret)'.  It  was  ruled  that  th 
face  of  the  judgment  is  the  teat  of  ita  final 
it;,  and  that  thia  court,  cannot  be  called  oi 
to  inquire  whether,  when  a  cauae  ia  aen 
back,  the  defeated  party  might  or  migb' 
not  make  a  better  ease. 

This  rule  was  agai:i  expressed  in  Schlosae) 
V.  Hemphill,  198  U.  S.  173,  49  L.  ed.  1000 
£S  Sup.  Ct.  Kep.  654,  in  a  case  where  i 
right  to  amend  the  pleading!  eiisted  ant 
k  new  case  could  have  bees  made. 

In  Missouri  k  JS..  Interurban  R.  Co.  v 
Olathe,  222  U.  S.  185,  6fl  U  ed.  15S,  32  Sup 
Ct.  Bep.  48,  a  demurrer  wu  sustained  U 
the  plaintiff's  plesdings  in  the  trial  court 
and  the  supreme  court,  but  the  latter  court 
did  not  direct  a  dismissal  of  the  suit,  hut 
left  it  stand  in  the  court  below.  We  held 
that  the  judgment  sought  to  be  Tevieweii 
was  not  one  which  flnallj  determined  the 
cauae,  and  that  we  were  without  jurisdic- 

In  Louisiana  Nav.  Co.  v.  Oirster  Commia- 
sion,  22e  U.  S.  99,  57  L.  ed.  138,  33  Sup.  Ct 
Rep.  78,  we  repeated  the  test  of  Qnatitj  to 
be  the  face  of  the  judgment,  and  expressed 
the  reason  to  be  that  this  court  cannot  be 
called  upon  to  review  an  action  of  the  state 
court  piecemeal.  The  language  waa  appro- 
priate to  the  condition  presented  by  the 
caae,  for  the  pleading  in  the  caae  was  left 
open  for  amendment. 

In  the  case  at  bar  there  is  distinct  and 
explicit  flnalitj,  and  the  further  proceed- 
ings are  directed  to  apply  only  to  the 
"questions  reserved."  And  it  is  to  be 
ssBumed  thic  was  purposely  done  to  give 
finality  to  the  queationa  not  reserved,  so  that 
the  decree  could  be  Immediately  executed 
(373]  upon  the  property  involved  requiring 
it  to  be  delivered  into  the  possession  and 
administration  of  the  state.  Thia  disposi- 
tion, we  can  easily  conceive,  the  court  con- 
•idered  necessary  to  the  rights  which  the 
stat«  was  adjudged  to  have,  and  the  remedy 
commensurata  with  them.  The  decree, 
therefore,  hod  a  deflniteneaa  which  did  not 
«dst  in  the  cited  cases,  the  Federal  rights 
aaserted  by  the  canal  company  were  tnjuri- 
«qaly  disposed  of.  The  ground  of  dismlsaal 
St  Ii.  «d. 
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ot  the  writ  of  error   baaed   on 
ment  is  not,  therefore,  sustained. 

There  are  other  grounds  urged,  to  wit, 
that  no  Federal  question  is  shown,  and  that, 
besides,  the  decision  of  the  court  below  waa 
rested  on  a  non-Federal  ground  sulSelent  to 
soatain  it.  A  consideration  of  this  involves 
^he  issues  in  the  ease  and  their  determina- 

The  suit  involves,  as  we  have  said,  the 
ight  to  the  canal  and  ita  appurtenant 
ropertiea,  and  the  controversy  between 
lie  parties  tuma  upon  the  construction  of 
■ro  acts  of  the  Ic^pklature  of  the  state, 
oased,  respectively,  in  1867  and  18S8. 
hose  acts  will  be  referred  to  hereafter  with 
ime  particularity.  By  virtue  ol  tiiose  acta 
ne  canal  company  derived  its  righta  and 
4  corporate  existence.  The  petition  of  the 
tate  presents  the  following  propositions: 
1)  The  act  of  1857  gave  the  canal  company 

corporatA  existence  of  twenty-five  years 
■am  October  17,  1857,  with  power  in  the 
Ate  to  take  poaseasion  of  the  canal  and 
ppurtenant  propertiea.  If  the  state  should 
Dt  exercise  such  right  at  such  time,  then 
le  company  was  to  have  eziatenee  for  a 
icond  term  of  twenty-five  years,  at  which 
me  the  canal  and  ita  appurtenant  proper- 
ea  were  to  be  surrendered  to  the  state  with* 
it  compensation  to  be  paid  to  the  company, 
i)  By  the  act  of  1858  the  charter  exiatence 

the  company  waa  extended  to  fifty  yeara, 
id  at  the  expiration  of  such  period  the 
i^perty  was  to  be  surrendered  to  the  state 
ithout  the  neee^ity  of  compensation  being 
ade  [374]  therefor.  (3)  In  1906,  inorder 
lat  the  state  abould  be  in  a  position  to  ae- 
ime  control  and  take  poaaession  of  the  prop- 
ty,  the  legislature  psued  an  act  creating  a 
lard  of  control  of  the  canal,  to  be  appoint- 
1  by  the  governor.  This  board  was  ap- 
>inted  and  the  property  demanded.  (4) 
le  company  refused  to  comply  with  the 
'mand  on  the  ground  that  tht'  state  had 
it  complied  with  certain  alleged  contract 
ijigations  which  the  canal  company  claimed 
ider  I  4  of  the  act  of  18SB,  afad  which 
,ve  It  greater  lighta  to  the  proper^  than 
d  the  act  of  1857,  and  until  sneh  obliga- 
ns  were  performed  the  company  would 
fuse  to  deliver  tiie  property.  (6)  If  aueh 
u  the  effect  of  the  act  of  1858,  the  act 
u  void  as  being  in  violation  of  the  eon- 
Itution  of  the  state;  eapecially  of  articles 
9  and  109,  which  prohibited  the  granting 

aid  by  the  state  to  companies  and  corpo- 
tiona  formed  for  the  purpoee  of  making 
>rk*  of  public  improvement.    And  further, 

the  company  have  the  right  to  demand 
mpensation,  it  haa  no  righ';  to  claim 
ainst  the  state  tha  ^operty  and  Improve- 
■nta  connected  with  or  which  belong  to 
Hi«  Carondelet  eaaal,  tka  Bcjoa  St.  John, 
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and  th«  Old  Buin  oa  Touloiue  street,  tbe 
■tate  being  sole  owner  oE  tb&t  part  of  the 
pro^rty.  (6)  The  New  OrI«aiu  Terminal 
CompftD)',  ia  a  tuit  to  expropriate  a  tri- 
angular piec«  of  ground  upon  Vhioh  atood 
the  office  building  of  tbe  company,  wae  con- 
demned  to  pay  $3,000,  which  auio  waa  de- 
poaited  in  bank  by  agreement  to  await  tbe 
determination  of  whether  the  t.t«te  or  the 
company  ibould  be  entitled  thereto.  (7) 
Tbe  company  haa  collected  toll*  throug'i  iti 
ll<;uidatorB     since     the     eipi  ration    of    ita 

The  atate  prayed  an  accou  ting  of  the 
rerenuea  of  the  property  after  tbe  expira- 
tion of  the  charter  of  the  company,  and  that , 
all  tbe  property  and  improvemente  connect- 
ed with  and  uppurtenant  thereto,  including 
the  $3,000,  the  proceeds  of  the  triangular 
piece  of  ground  I3TS]  referred  to  above,  be 
delivered  t«  the  board  of  control  created  by 
the  act  of  19M,  to  be  administered  through 
tbe  board. 

Exceptions  were  Bled  to  the  petition  of 
the  state,  and  having  been  overruled  an 
answer  was  filed.  We  need  give  only  its 
basic  allegations.  They  present,  after  deny' 
ing  the  allegations  of  the  petition  of  the 
state,  tbe  following  propositions :  (1)  The 
slate  bad  no  interest  in  the  canal  ex- 
cept under  the  contract  between  the  canal 
company  and  tbe  state,  constituted  of  the 
acts  of  1857  ud  185S.  (2)  In  1867  the 
legislature,  after  anticipating  tbe  Inability 
of  a  company  called  tbe  New  Orleans  Canal 
ft  Navigation  Comp.my  tD  carry  out  the 
terms  of  the  purchase  of  tbe  pro,>erty  under 
an  act  passed  in  1S52,  passed  the  act  of 
18B7,  and  that  under  those  acts  tbe  canal 
company  became  possessed  of  the  property. 
By  I  4  of  tbe  act  of  1858  (he.eafter  set 
out)  it  was  provided  that  the  company 
should  have  corporate  existence  during  fifty 
fears  from  the.  date  of  the  act,  afte:'  which 
time  it  might  revert  tu  the  state  upon  due 
compensation  being  made  according  to 
award  by  three  commissioners.  (3,  If  the 
act  of  1906  can  be  construed  to  autborite 
the  board  of  control  to  take  possession  of 
the  property,  without  compensating  the  com- 
panjr  therefor,  it  violaUs  the  contract  clause 
of  tbe  Constitution  of  the  United  SUtes. 
(4)  The  state  never  claimed  any  right  or 
property  in  or  to  the  canal  and  the  improve- 
ments respectively  made  thereon  by  the 
Orleans  Navigation  Compsny  and  its  sue- 
eesBorg,  and  whatever  rights  the  ctate  has 
are  derived  solely  from  the  contracts  be- 
tween It  and  the  canal  company,  as  defined 
la  the  acts  of  1SS7  and  1868.  Tbe  sUte 
never  spent  a  dollar  on  the  canal,  the  basin, 
or  the  bayou,  but  the  canal  company  bas 
spent  thereon  a  sua  exceeding  $760,000. 
.  The  state,  a«  we  have  said,  made  a  mo- 

loot 


'  tion  to  dismiks  on  two  grounds,  one  of  whieb 
we  have  decided;  the  other  is  [376]  that  no- 
Federal  question  is  presented  by  the  record, 
the  canal  company  failing  to  distinguish,  it 
is  contended,  between  a  subseqaent  act  <rf  th» 
legislature  impairing  the  contract,  and  th* 
decision  of  the  court  construing  It.  The 
question,  then,  is  whether  the  act  of  19M, 
appointing  the  board  of  control  and  inveat- 
ing  it  with  powers,  was  an  act  which  im- 
paired the  obtigatioL  of  the  contract;  nnd 
in  the  solution  of  the  question  we  nust  as- 
sume that  ne  act  of  1868  constituted  a  c<»i- 
tract  between  the  state  and  the  canal  com- 
pany. The  negative  of  the  question  is  urged 
hy  the  attorney  general  in  an  argument  of 
strength  in  which  he  contends  the  court  did 
not  consider  or  give  any  effect  to  the  act  of 
ISOS,  but  considered  only  the  act  of  ISSS, 
aud  decided  that  the  canal  company  did  not 
acquire  the  rights  under  it  which  th« 
company  contends  for.  In  other  words, 
decided  that  the  act  of  1868  gave  no 
rights  which  the  state  did  not  already  have, 
and  which  it  was  entitled  to  possess  upon 
the  eipiratiou  of  the  charter  of  the  canal 
company.  There  is,  as  we  have  said. 
strength  in  the  contention;  but,  of  course, 
the  fact  that  Uie  supreme  cour*.  did  not  re- 
fer to  the  act  of  1900  does  not  put  it  aside 
from  consideration.  If  it  was  the  assertion 
of  legislative  power  against  the  contract  of 
tbe  company,  and  a  legislative  provision 
against  the  obligation  of  the  contract,  and 
was  an  essential,  although  unmen tinned, 
element  of  the  decision  under  review,  it  is  ■ 
basis  in  the  Federal  question  set  up.  Nor 
need  bad  motives  be  imputed  to  the  legis- 
lature. It  is  not  tV.e  motive  which  caused 
the  enactment  of  the  law  wlii-^h  ia  of  ac- 
count, but  the  effect  oi  the  enactment,  im- 
pairing the  rights  resting  in  the  contract. 
And  this,  we  think,  was  tbe  effect  of  the  act 
of  1906.  It  wss  treated  as  an  important 
factor  in  the  =tate':  petition  in  both  the 
charging  part  and  the  prt>.yer.  Thj  board 
of  control  had  something  else  to  do  besides 
to  wait.  It  was  an  agency  of  invasion,  and 
it  was  by  its  especial  command  that  Uie  at- 
torney general  made  demand  upon  the  eom- 
pany.t     [977]  And  in  this  the  board  exBr> 

fHeesrs.  A.  J.  Davidson,  J.  H.  Elliott, 
and  Hans  Wldmer,  liquidators  of  the  Caron- 
delet  Canal  t  Navigation  Company,  of  Ne« 
Orleans,  Louisiana: 

'Dear  Sirs;— 

'In  view  of  the  fact  that  the  time  during 
which  the  Carondelet  Canal  &  Navigation 
Compsny  of  New  Orleans  hss  hail  the  right 
to  enjoy  the  possession  and  control  of  the 
Carondelet  canal  and  Bayou  St.  John,  t4>- 
gether  with  the  Old  Basin,  with  all  of  the 
revenue  derived  therefrom,  has  expired,  and 
that  it  becomes  the  duty  of  the  state  of 
Louisiana,  through  the  board  of  control  for 
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died  the  power  given  it;  and  to  remove  the 
impedimenU  to  the  exercise  of  the  power, 
"kll  Uws  and  parte  of  lawa  in  conflict  with" 
the  act  of  1906,  which  conferred  the  power, 
were  repealed.  The  repeal  of  a  law  which 
constitutes  a  contrsct  ia  an  impainnent 
[3TS]  of  ita  obligation.  "It  may  be  laid 
d««D  *M  a  geoeral  principle  that  whenever  a 
law  ia  in  its  own  nature  a  contract,  and  ab- 
solute rights  have  vested  under  it,  a  repeal 
of  it  cannot  devest  those  righta,  or  annihilate 
or  impair  the  title  so  acquired."  2  Story, 
Const,  g  1391.  The  provUion  of  the  Coneti- 
tution  against  the  impairment  of  the  obli- 
gation of  contracts  waa  intended  "to 
prohibit  every  mode  or  device  having  such 
purpose.  The  prohibition  is  universal.  It 
attnnpted  >o  enum.Tation  of  thi  modes  by 
which  contracts  might  be  impaired.  It 
would  have  been  unwise  to  nave  made  such 
ennmeration,  since  it  might  have  been  de- 
fective." Id.  i  13SS.  The  precaution  was 
necessary.  The  probibition  is  directed 
against  the  exerLions  of  sovereignty  which 
the  citiiens,  unless  protected  by  the  organic 
law,  would  be  impotent  to  resist,  whether 
boldly  declared  in  an  explicit  Iav>  or  dis- 
guised in  an  ambiguous  form.  This  case  is 
an  illustration.  Here  is  a  property  sought 
to  be  taken  from  the  canal  company,  and 
t'  ere  can  be  no  doubt  that  the  bmrd  of 
control,  through  the  afflrmative  and  repeal- 
ing provisions  of  the  act  of  1906,  was  to  be 
the  instrument  and  moving  agency.  The 
motion  to  diamiu  must,  therefore,  be  de- 
nied, and  WE  are  brought  to  the  merits  of 
the  controversy — Did  i-he  sets  of  18S7  and 
1868  constitute  a  contractT 

In  the  consideration  of  that  question  we 
do  not  think  it  is  necessary  to  discuss  with 
any  particularity  the  contributions,  respec- 
tively, of  the  state  and  the  canal  company 
and  its  predecessors  to  the  construction  of 
the  cansJ  and  its  appurtenant   properties. 

the  Bayou  St.  John  and  Carondelet  canal 
and  Old  Basin,  to  talce  possession  of  the 
aaid  Carondelet  canal,  Bayou  St.  John,  and 
Old  Basin,  together  with  all  the  property 
and  improvements  connected  therewith,  or 
In  an^  wise  thereto  belonging  or  appertain- 
ing, in  order  that  the  same  may  be  eon- 
trolled,  managed,  and  administered  by  said 
board,  for  the  use  and  benefit  of  the  state, 
and  in  view  of  the  further  fact  that,  at  a 
meeting  of  said  board  of  control,  held 
the  Ist  day  of  October,  ISOS,  a  resolution 
was  adopted  requesting  me,  as  attorney 
general  of  the  state,  to  take  such  action  as, 
in  my  judgment,  would  be  proper  to  liave 
the  state  put  into  poBsesBion  of  the  Bavon 
St.  John.  Carondelet  canal,  and  Old  Basin, 
and  sll  Its  properties  and  rights,'  I  now 
hereby  make  formal  demand  upon  you  to 
deliver  into  the  possession  and  control  of 
the  aaid  board  of  control  of  the  Bayon  St. 


The  ease  exhibita  from  the  Brst  conception 
ai.d  commenci-ment  of  the  enterprise  by 
Qovemor  Carondelet  through  its  successive 
development  and  extension  the  Interest  the 
state  had  in  its  accomplishment  and  the 
difflculties  which  had  to  be  overcome,  two 
corporations  going  down  to  inaolvency  in 
the  undertaking,  thi.  state  being  compelled 
to  resume  the  [370]  powers  it  had  con- 
ferred, and  make  provision  for  granting 
them  to  more  efficient  instruments.  In  these 
circumstences  wc  find  the  impelling  causes 
of  the  act  of  1857. 

A  word  or  two  of  the  act  of  18G2  becomea 
pertinent.  It  provided  that  in  case  of  a 
Judgment  of  forfeiture  against  tue  Orleans 
Navigation  Company  a  liquidating  commis- 
sioner should  be  appointed  who  slio'-ld  take 
possession  of  the  entire  property  of  the 
company,  real  and  personal,  mivable  and 
immovable,  and,  after  advert isen-ent,  sell 
the  same  in  hlocl:  at  public  auction.  The 
conditions  of  sale  were  that  the  purcliasurs 
should  "orgatiL.  themselves  Into  a  coi,>ora- 
tion  under  the  Uws  of  the  state  for  th* 
period  of  twenty-five  years  for  the  pur- 
pose of  carrying  out  and  effecting  all  tli* 
improvemento  detailed  and  described  i  the 
reports  and  plans  known  as  H^-rison's  re- 
po.'ts  and  plans,  including  the  .  instruction 
of  a  new  basin  at  the  junction  of  Canal 
Carondelet  and  Bayou  St.  John,  of  the 
depths  and  dimensions  set  forth  in  said  re- 
porte,"  and  to  actually  complete  tliem  with- 
in the  term  of  three  years  from  the  date  of 
the  charter  of  the  corporation.  It  was  pro- 
vided that  at  the  end  of  the  term  of  twenty- 
five  years  the  state  should  have  the  option 
of  granting  a  renewal  of  tlic  right  of  re- 
ceiving the  tolla  for  a  secon.'  term  of 
twenty-five  years,  or  of  purchssing  for  itself 
"the  property  and  the  Improvemcnta  of  the 
company"  at  the  appraised  value  thereof, 
and  provided  further  that  it  the  soid  term 

John  and  Carondelet  canal  and  Old  Basin 
the  said  Bayou  St.  John  and  Carondelet 
canal  and  Old  Basin,  together  with  all  the 
properties  and  improvements  connected 
therewith  or  in  any  wise  thereto  belonging 
or  appertaining.  In  default  of  your  com- 
plying with  this  forma]  derosnd  within  a 
reasonable  delay,  I  now  notify  you  that  I 
will  institute  suit  for  the  purpose  of  re- 
covering tor  the  state,  to  be  controlled, 
managed,  and  operated  by  the  iKMrd  of  con- 
trol aforesaid,  the  said  Carondelet  canal 
and  Bayou  St.  John  and  Old  Basin,  together 
with  all  the  properties  and  Improvements- 
connected  therewith  or  thereto  belonging  or 
appertaining. 

"Be  pleased  to  let  me  hear  from  you  at 
your  earliest  convenience,  and  oblige, 
"Yours  truly. 
(Signed)   "Walter  Qnion. 
"AHorav  OMwral." 
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of  twentj-flvi!  y«ai«  be  grAntaL,  the  whole 
proper^  should  revert  to  the  atste  kt  the 
end  of  the  ■ecoi'-I  term,  without  may  pftj- 
vent  of  compenemtioD  mAde  to  the  compftny. 
Work  ftnd  improrcmenta  were  to  be  com- 
menced within  lis  monthi  and  completed 
within  six  jears,  otherwiie  the  right,  title, 
and  intereet  acquired,  together  with  the  im- 
provement* that  might  be  made,  ahonld  vest 
in  and  belong  to  th.>  atate.  The  purcbaaers 
OT^nized  themaelTc  into  a  corporation 
called  the  New  Orleans  Can&I  &  Naviga- 
tioD  Company. 

[380]  Then  came  the  act  of  1S6T.  It  or- 
ganized the  present  canal  companj',  iwlrlng 
the  capital  atock  of  the  company  9500,000. 
Tbe  company  wae  authoriied  to  take  poeaea- 
aiou  of  the  canal  for  the  purpose  of  complet- 
ing the  works  of  improvement  nndertaken 
and  commoiced  by  the  New  Orleans  Canal  & 
NavigatioD  Company  under  the  proviaiona 
of  the  act  of  1S62.  The  canal  company  waa 
given  authoril;  to  depart  from  the  plan  "of 
the  improvement  of  aaid  canal  sad  bay( 
designated  as  "Harrison'a  plan,'  so  far  as 
the  plan  proposes  a  basin  at  ^e  junction 
ol  tbe  aaid  canal  with  tbe  bayou,  if  the 
board  of  directora  should  determine  that 
anch  worka  were  not  demanded  by  the  inter- 
<ata,  aafety,  or  convenience  of  commerce- 
It  was  provided  that  in  ease  of  the  New 
Orleans  Canal  &  Navigation  Company 'i 
failure  to  perform  the  obligations  under- 
taken by  it,  suit  ahould  be  in::titut«d  to 
forfeit  ita  charter,  franchises,  and  privileges 
and  property,  including  the  intereat  in  the 
Canal  Carondelet  and  Bsyou  St.  John  and 
the  worka  done  and  effected  therein,  which, 
after  appraiartnent,  should  be  sold  and 
payment  made  therefor  in  the  stock  of  the 
new  corporation,  the  canal  company.  With 
expressions  of  detail,  it  was  provided  that 
the  new  company  might  take  and  have  all 
and  singular  the  rights,  privileges,  frsn- 
chiaes,  immonitiea,  powers,  and  authority 
which  had  been  at  any  time  granted  to  and 
possessed  and  exercised  by  tbe  Orleans 
NavigaUon  Company  under  5g  9-13  of  the 
act  of  IBOS,  and  those  possessed  and  exer- 
eised  under  the  acts  of  1650  and  1352  by 
the  New  Orleans  Canal  ft  Navigation  Com- 
pany. The  new  company  was  ti  assume  all 
of  the  debts  and  obligations  imposed  on  the 
old  one  by  the  act  of  1862,  except  in  ao  far 
aa  the  proriaiona  of  said  act  were  modified 
or  changed  in  and  by  the  act  of  1857. 

The  canal  company  waa  required  to  com- 
plete the  works  required  by  Uie  act  of  1852 
within  three  years  from  and  after  the  17th 
of  October,  1857,  subject  to  the  [381]  modi- 
flcatioD  provided,  and  in  tbe  case  of  failure 
the  franchise,  rights,  privileges,  and  immuni- 
ties granted  ahould  cease  and  be  forfeited 
to  and  become  the  property  of  ths  state. 
loot 


The  canal  company  waa  given  aa  cxiat- 
cnce  of  twenty-live  yeara  from  and  after  tha 
17th  of  October,  1S57,  "provided  that  the 
state  of  Louisiana  shall  have  the  right  to 
take  possession  of  said  Canal  Carondelet 
and  Bayou  St.  Jolm,  and  all  tbe  proper^ 
connected  therewith,  at  the  expiration  of 
the  term  above  mentioned,  ahould  the  l^is- 
lature  determine  so  to  do,  paying  to  this 
corporation  tbe  value  of  said  property,  to 
be  appraised  by  &ve  competent  persons,  as 
experts,  two  tu  l>e  appointed  by  this  corpo- 
ration and  two  by  the  governor,  and  the 
four  thus  appointed  ahall  appoint  a  fifth; 
aaid  experts  shall  be  requir^  to  take  an 
oath  to  discharge  their  duty  faithfully.  In 
the  event  that  the  state  shall  not  determine 
to  take  posseasion  of  aaid  property,  as  here- 
in provided,  then  this  corporation  aball  be 
in  existence  for  twenty-five  years  from  and 
after  the  expiration  of  the  term  in  this 
section  mentioned  aforesaid,  and  at  the  end 
of  such  second  term,  of  twen^-flve  years, 
the  laid  property  shall  become  absolutely 
the  property  of  Uio  atate  of  Louisiana,  and 
no  coropenaation  required  to  be  made  to 
thia  corporation." 

Tbe  act  of  18SS  comes  next  to  be  con- 
idcred.  It  gives  the  right  to- construct  lay- 
outa,  basins,  and  half  moons,  for  steam  and 
any  other  water  craft  on  the  Bayou  St. 
John,  the  basin  and  canal,  and  to  extend 
tfaem,  provided  public  roads  be  constructed 
around  them  and  be  kept  aubject  to  the 
ordinance  of  the  city  of  New  Orleana. 

Tbe  company  was  given  (g  2)  the  right 
to  construct  a  railroad,  with  single  or 
double  track,  on  either  side  of  the  basin, 
canal,  and  Bayou  St.  John  from  the  head 
of  the  basin,  on  Toulouse  street,  to  the 
lake  end,  and  transport  freight  and  pas- 
sengers for  hire,  and  employ  steam  loeo- 
niotivea  [982]  within  such  limits  of  the 
city  as  the  common  council  may  prescribe. 

After  five  years  from  the  passage  of  the 
act,  the  city  was  prohibited  from  draining 
In  the  bayou  except  upon  payment  of  in- 
demnity. And  tbe  city  is  given  tbe  rigbt 
to  build  bridges  over  the  canal  and  bayou. 

Section  4  is  as  follows:  "That  the  said 
company  shall  enjoy  corporate  succession 
during  flfty  years  from  this  date;  after 
which  time  it  [italics  ours]  may  revert  to 
the  state,  upon  due  compensation  being 
made  according  to  award,  by  three  ccm- 
I.  one  appointed  by  the  governor 
of  the  state,  one  by  the  company,  and  the 
third    by    any    i^iurt    of    record    of    New 

By  subsequent  section  the  company  b 
given  the  right  to  tow  vessels;  exeluslva 
pawer  to  carry  out  their  worka  in  eon- 
tormitr  with  such  plan  or  plans  aa  it  may 
at  any  time  adopt  and  deem  best  ealcnlated 
.!»•  V.  8. 
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to  forwmrd  the  intoreati  of  eomincreai  to 
bnpoM  flue*  for  violation  of  iU  m)ei| 
JMiio  bond*  kod  to  secure  tbem  by  hjpotlie- 
ckting  and  mortgaging  "all  its  properly 
priTtlegM,  and  immtmitiea  whatever,"  the 
amonnt  of  bonda  not  to  exceed  C2GO,000; 
•ltd  the  eompan;  ahall  be  exempt  from  tax- 
Hie  controvere;  eentera  in  j  4  and  tnrna 
upon  the  antecedent  to  the  pronoun  "it"  in 
the  sentence  "after  which  time  it  may  re- 
vert to  the  atate." 

The  natural  and  grammatical 
relative  pronoun  ii  to  put  it  .n  close  re- 
lation with  its  antecedent,  iti  purpose  being 
to  connect  the  antecedent  with  a  descrip- 
tive phrase.  In  the  provision  under  dis- 
cuesion  "it"  stands  in  the  place  of  some- 
thing that  is  to  revert  to  the  state,  and  fol- 
lowing, therefore,  the  natural  and  gram- 
matical use  of  "It,"  its  antecedent  would  be 
the  noun  "company"  [said  company).  The 
supreme  court  of  the  state,  however,  con- 
sidered that  there  was  ambiguity  in  tlie  re- 
lation of  "it"  and  rejected  "company"  as  the 
antecedent,  and  observed  [383]  that  it 
could  not  relate  to  any  of  the  things  provided 
for  in  succeeding  aectiona  nor  to  the  "lay- 
out*, basins,  and  half  moons"  mentioned  in 
I  I,  and  decided  that  tlie  antecedent  was  the 
railroad  authorised  to  be  constructed  b; 
the  canal  company  by  %  2.  The  court,  after 
eIel>orate  argument,  expressed  the  view 
that  the  company  could  not  revert  to  the 
•tate,  and,  as  it  had  no  property  in  tlie 
oanal  and  its  appurtenances,  the  only  thing 
which  could  revert  to  the  state  wna  the 
railroad.  "Whether  this  be  the  trui  so- 
lution of  the  problem  or  not,"  the  court 
•aid,  "we  are  unable  to  And  anything  else 
in  the  act  of  1858  than  the  railroad  to 
which  the  relative  'it,'  as  used  in  S  4,  can 
in  any  way  be  made  to  relate."  And  it  was 
further  said  that  there  being  nothing  else 
to  which  "it"  coult;  relate  other  than  the 
railroad,  and  that,  "having  never  been  built, 
can  afford  no  basis  for  .  .  .  [its]  de- 
mand for  eompen*ation  and  for  a  continu- 
ance of  Ita  poMession  of  public  properly." 

We  are  unable  to  concur  in  the  k-irned 
oonrt't  conclusion.  We  have  already  point- 
ed out  that  the  flrat  companies  organiced 
went  dow:i  successively  in  '>Bnkruptcy. 
Neither  the  rights  given  them  nor  the  pur- 
pose for  which  they  were  given  averted 
financial  disaster.  Tbe  same  rights  and 
proper^.  In  the  main  contingent  upon  the 
same  conditions,  were  confer  re'  upon  the 
canal  company,  the  record  shows,  by  tbe  act 
of  ISST,  but  they  offered  no  prospect  of 
■nccesi,  and  the  company  wa«  about  to 
abandon  It*  charter,  when  the  act  of  ISSS 
waa  paaaed.  It  waa  effective,  and  ita  ef- 
fectivane**  niiut  have  been  due  to  tbe  ad- 
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ditlve  rlghta  whicb  It  conferred  and  the  •» 
enri^  which  it  gave  then.  We  have  stated 
it*  provision  and  those  of  the  acts  whieh 
preceded  it.  Let  n*  repeat  tbem,  for  in 
them  we  shall  And  the  answer  to  tbe  ques- 
tion whether  any  proporty  existed  in  the 
canal  company  whicb  could  revert  to  the 
state,  under  g  4  of  the  act  of  ISBB,  except 
the  railroad.  For  the  answer  we  need  not 
go  farther  back  than  ia62.  [384]  In  the  act 
of  that  year  the  righta  and  property  of  the 
Orleans  Navigation  Company  were  conveyed 
through  ita  liquidators  after  proper  l^al 
proceedings  to  certain  individuals  who  were 
to  organize  themselves  into  a  corporation 
for  the  term  of  twenty-Bve  years,  which 
was  to  undertake  the  construction  of  the 
work,  with  an  option  on  the  part  ot  the 
state  to  grant  a  renewal  of  righta  for  an- 
other terra  of  twenty -Ave  years,  "or  of 
purcbasing  for  itself  lh«  properly  oik)  im- 
provemeHli  ot  the  company  al  the  appraised 
value  thereof."  In  case  of  the  grant  of  a 
second  term,  at  its  end  "tht  whole  prop- 
erly" was  to  revert  to  the  state  "without 
any  payment  or  compenaation  made  to 
said  company." 

These  provisions  are  a  recognition  of  a 
property  interest  in  the  canal  which  would 
be  acquired  by  the  corporation  that  was  to 
bL  organized.  This  is  put  beyond  douht  by  a 
subsequent  provision.  If  the  corporation 
did  not  complete  the  work  in  tbe  time  the 
act  designated,  it  was  provided  that  "aU 
right,  title,  and  imterett  aeqvired  by  iAe 
puroAoser,  under  the  provMone  of  thU  oof, 
together  tcith  any  improtienienta  (Itat  may 
le  made,  ahall  veal  tn  ond    belong    to    (he 

The  corporation  was  organiied,  ai  we 
have  (aid,  and  became  tlie  New  Orleans 
Canal  t  Navigation  Company.  The  latter 
company  failing  to  perform  ita  undertaking, 
the  Carondelet  Canal  ft  Navigation  Com- 
pany, plaintiff  in  error,  was,  under  the  act 
of  18G7,  organised,  and  poasesaion  of  tbe 
property  was  given  to  It  for  the  purpose 
and  with  the  rights,  powers,  and  privileges 
as  provided  in  tbe  act  of  1667.  There  was 
a  provision  In  that  act,  aa  we  have  seen,  as 
in  the  act  of  1852,  for  successive  corporate 
terms  of  twenty-five  years.  At  tbe  end  of 
tbe  first  term  tbe  state  should  "have  the 
right  to  take  possession  of  said  Canal 
Carondelet  and  Bayou  St.  John,  and  all  the 
property  and  improvements  connected  there- 
with, .  .  .  should  the  legislature  deter- 
mine *o  to  .do,  upon  paying  the  value  [385] 
thereof,"  to  be  appraised  in  tbe  manner  pro- 
vided. If  the  etate  did  not  elect  to  pnr- 
cbaia  tbe  properly  as  provided,  tbe  second 
term  of  twen^-flve  years  began,  at  the  end 
of  which  it  was  provided  that  the  "aaU 
nropertr  m»  atill   become   abnolvtelf   the 
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propertj  of  the  state  of  Lauisluta,  knd  no 
eompcnMtion  required  to  be  made"  to  the 


These  proviiiona  were  idle — barren  ol 
everything  but  mischief  uid  miileading  ef- 
fect— it  the  contention  now  made  la  tenable 
that  the  canal  company,  and  neceaaarily  aa 
well  Ita  predeceaBon  in  the  work,  eonid  ac- 
quire no  property  becauw  the  Bayou  St. 
John  waa  navigable  water  and  tbe  improve- 
menta  had  become  appiirtenant  to  it.  Un- 
der the  comprehenaivcneiB  of  tlie  contention 
there  were  no  "property  aod  improvemeDta" 
to  appraise  or  purchase,  although  tha  act 
decUred  there  were  both;  there  waa  no 
property  to  revert  to  the  state,  although  the 
act  provided  for  it,  and  took  tbe  precaution 
of  excluding  the  requirement  o(  paying  for 
it.  These  circumBtantial  provisions  cannot 
be  misunderstood.  They  were  not  a  pre- 
caution against  the  assertion  of  unfounded 
righta;  they  were  the  recognition  of  righta 
to  be  purchased  and  paid  for  in  one  con- 
tingency, to  revert  to  the  state  without 
"eompensation  made"  in  the  other  eon- 
tin  r^ency. 

lliere  waa  something  more,  then,  than  a 
prospective  railroad  for  "It"  to  relate  to, 
and  we  might  consider  the  contention  of  tbe 
state  disposed  of  without  the  neceasity  of 
further  discussion.  The  snpreme  court 
recognized  that  as  "the  act  of  J658  contains 
no  repealing  clause,  ard  the  act  of  1857  is 
in  pari  materia,  the  search  for  the  vagrant 
antecedent  [It  was  so  considered  by  the 
court]  might  be  prosecuted  in  the  last-men- 
tioned statute."  The  court,  however,  did  not 
locate  the  antecedent  there  because  of  tlie 
view  that  the  railroad  was  the  only  property 
that  the  canal  company  bad  which  could  re- 
vert to  the  state,  but,  we  have  seen,  there 
was  property  provided  [388]  for  in  the 
act  of  JB67  aubatantial  enough  to  have  value 
to  be  appraised  and  purchased;  substantial 
•Bongh,  therefore,  to  revert  to  tbe  state. 
Not,  it  may  be,  property  to  bv  considered 
tho  antecedent  looked  for,  but  significantly 
determining  it  to  be  something  else  than  the 
railroad,  which  was  but  a  subordinate 
instrument  11  the  scheme,  and  which  might 
or  might  not  be  builL 

The  righta  and  property  conveyed  and 
provided  for  by  the  act  of  1857  werr  then  of 
substance  and  value,  and  yet  the  enter- 
prise halted.  We  CMd  not  conjecture  the 
cause.  It  is  manifest  that  tbe  failnrea  of 
the  past  warned  against  the  conditions  of 
the  act  of  18S7.  A  large  sum  of  modey  was 
neceasary.  It  was  conceived  it  might  be  as 
much  ta  $50(.,000,  and  to  encourage  ita  in- 
vestment tha  act  of  1858  waa  pMMd.  nia 
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bcii^  its  purpose,  whatever  changes  It  madt 
in  the  act  of  ]  857  it  must  be  eonstroed  ■• 
having  been  adopted  to  effect  such  purpoao. 
A  prominent  fact  in  it  was  that  it  eonten- 
p'ated  a  greater  expenditure  than  the  capi- 
tal of  the  company,  and  authoriied  an  isane 
of  bonds  of  not  exceeding  $i60,000.  It  b 
true  that  it  was  provided  that  the  aiua 
should  be  employed  upon  tbe  improvement 
of  the  navigation  of  the  canal  and  the  build- 
ing of  the  railroad;  but,  uotwithetaadia^ 
the  authorization  of  the  bonds  indicatea  the 
conception  of  the  amount  neeeaaary  for  the 
undertaking. 

The  act  of  1858  made  other  ebangea  to 
which  we  have  referred,  and  it  may  be  as- 
sumed that  all  of  them  were  of  some  value 
to  the  state  or  to  th«  company  or  to  both. 
The  supreme  court  assigned  a  Special  value 
to  tbe  power  given  to  the  eompanj  to 
adopt  its  own  plans  instead  of  being  eoa- 
fined  to  the  Harrison  report  and  plans.  The 
record,  however,  affords  no  basis  of  estl- 
iLatiog  the  importuice  of  this  choicoi  be- 
sides, by  the  act  of  1857,  the  ccmpany  had 
been  authoriwd  to  depart  from  Harrison's 
I  lans  in  certain  particulars,  and  what 
would  have  remained  of  them  after  exercises 
of  the  right  we  have  no  means  of  1387) 
knowing.  But  it  wai  certainly  not  intended 
by  the  discretion  conferred  to  give  the  com- 
pany power  to  construct  the  works  in  a 
cheap  and  incffleient  manner,  and  it  ia  not 
intimated  that  the  discretion  waa  not  wisely 
conferred  or  not  wisely  exercised. 

We  must  look,  thereCore,  for  some  other 
motive  for  tiu  act  of  1858,  and  we  think,  a* 
spid  by  Mr.  Justice  Provosty  in  bis  dis- 
senting opinion,  that  it  "will  be  sought  for 
in  vain,  unless  it  is  to  be  found  in  the  pnr- 
^KMe  of  prolonging  the  unconditional  life  of 
tbe  company  and  the  doing  away  with  the 
clause  for  the  reversion  of  its  proper^ 
without  compensation."  This  conclusion  is 
fortified  by  the  st.-ucture  of  the  act'aad 
the  relation  of  its  parts.  We  have  aeea 
that  the  natural  and  grammatical  anteced- 
ent of  "it"  in  I  4  ia  "said  company,"  and 
that  it  was  the  intentional  antecedent  la 
clear  from  the  French  version  of  tbe  stat- 
ute, the  practice  of  the  state  at  that  time 
Ixing  to  publish  statutes  in  Trench  and 
English. 

The  use  of  "eU«"  in  the  French  version 
is  of  strong  signiflcance.  There  is  no  neuter 
gender  in  the  French  language,  every  noua 
is  masculine  or  feminine,  and  tbe  prononii 
which  stands  for  it  must  agree  with  it  in 
gender  aa  in  English ;  but  In  French  there 
U  mora  certain  indication  of  ths  ante- 
eedent.    The  neuter  it  relativa  to  a  Mms 
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If IJ.                             GERMAN  ALUANCK  DJS.  DO.  t.  LEWIS.  S87-38II 

tt  «  or  (tie,  and  therefore  the  um  of  •»«  Is  [S89]  GERMAN  AUJANCE  INSURANCR 

FrcDch  *«nioD  pointi  unmiBUIubly  to  u  COMPANY,  Appt., 

Kntwcdent  of  tbe    ume    gender — to  "eatte  ^■ 

ThuT-hblly  miide  from  which  text  U  con-  "^  '*'  ''"  S*»»*  <^  *''*"•"■ 

trolling,  the  context  of    both    Tcnions    re-  (See  S.  C.  Reporter'i  ed.  389-434.) 

move*  all  doubt  m  to  tbe  meming  of  the  conBtltntlonal    l«w  —  police    poww  — 

)>*■•  regalatlng  price*  —  bnsincas  affected 

It  ii  true.  In  k  Mnae,  thAt  the  eompanj  with  public  Interest. 

eonM  not  revert,  (or  u  a  legal    entity    it  1.  A  buiineai  may  be  eo  far  affected  with 

vould  expirei  bat  wl«t  it  rcprcwnted  and  •  Public  interest  «■  to  permit  legidatife 

po^eaaed  could  revert,  -  the  rca.lt  of  it.  -f„  f  ^  pli'^t^tll,  t^^^*'^;^.  tt 

invertmenta   and   energies,  the   property   It  property,  and  although  the  public  may  not 

had  acquired  under  legislative  sanction  and  bave  a  legal   riglit  to  demand  and  receive 

tbe  property  it  bad  created  under  like  aanc-  lervice. 

tinn      Th»    'iininanv  ittnnil  for  its  attribut™  l^"'  other  caaei,  •«€  Constltntlonal  Law.  BOS- 

V.oti.     ino  tiompan/  atooa  lor  iia  aiiriouiea  ^^^^  B81-88B    la   Dlgeit  anp.  Ct  1908  ] 

and  property.     [388]  It  may  be  thot  it  did  Conatltulional    law  -  police    power  — 

not  own  the  canal,  or  the  bayou,  or  the  old  reinilBtlng  nre  inenratice  rates, 

baain.     Indeed,  owneribip  of  their  Mil  waa  2.  The   bUHincsa   of   flre   insurance   is   so 

diadaimed    at    the   bar.      But.    we    repeat,  far   afferted   with   a   public   interest   as   to 

there  was  v.laabl.  property  which  the  aUt-  iS:'„V'^t,'r«er«:^l'lr«SS.^^^^^ 

nte  contemplated  eould  revert  and  could  be  SIS.  881-88B,  In  Dlgeit  Sup.  Ct.  1008.1 

compensated  for.    Monongabela  Nav.  Co.  v.  Constitutional   law  —  equal  protection 

United  States,  148  U.  8.  812,  87  L.  ed.  463,  *•'  "'»  ""w  -  claMlflcatlon  -  rcga- 

im  Q..n   ft    D...   «co  Eating  Bro  InaurancM  rales. 

J»  Hup.  tt.  Hep.  O-a.                      ,       ,      V,  3-  Exempting  farmers'   mutual   Insurance 

The    attorney   general    .eparates    in   his  companies  organized  and  doing  buiineas  nn- 

argiiment  the  canal,  the  bayou,  and  the  old  der  the  laws  of  the  state,  and  insuring  only 

basin  from  tbe  other  properties,  and  urges  farm  property,  from  the  legislative  scheme 

tl  at  at  least  aa  to  them   the  staU  Is  en-  *<"■  regulation  of  fire  Insurance  rates,  aa  ia 

*-ii»j  i»  I.I..  -«.•=.•;.,-      L-^A  k»  .».»..  *~  done  by  Kan.  Laws   1909,  chap.   152,  does 

titled  to  take  poaaesaion.    And  »>«  ««»»  to  ^^^  ^'^^^  ^^^^  legislation   invalid  as  to 

concede  that  the  act  of  1S&8  contemploUd  <,ther  insurance  companies,  aa  denying  th- 

payment  to  the  canal  company  not  only  for  equal  protection  of  the  laws, 

tbe    railroad,    but    also    for    the    "layouta.  iVm  other  cases,  see  Conslltnilonsl  Lsw,  S4m 

.       .                .    1    ,1                ,1        -    '          ■...,■  MS,  In  Dlsest  Sup.  Ct.  ISOS.] 

b&ains,  and  half-moons," — giving    "it"    an  ^ 

antecedent    of    greater  aeope  than  did  the  [No.  120.] 

anpreme  court.    To  the  contention,  however,    

th.l  .  d»Uictlon  ™;  b<  n.d.  betw...  tb.  /■?!?"■?.'. '°  ''iV'"''."  °'  J""'?™  »" 

.  ,   '                ,  .,    .       -.,  Buectcd   with   a    public   interest  suoiectinK 

properties.  It  must  be  answered  that  neither  t^^n,  t^  regulation  and  control   in  fespc?. 

the  act  of  1867  nor  that  of  1858  makes  such  to  rates  or   prices — see  note  to  RatclilT  ». 

a  distinction.     The  language  of  the  act  of  Wichita    Union    Stockyards    Co.    6    I.R.A. 

1858  is  comprehensive  and  prori-Ies  that  all  (N.8.)  834. 

which  is  represented  by  "it"  "may  revert  to  ,    O"  P»"«'  <rf  l^Jatare  to  regulate  lite 

..         ,  ,                  J            _       .  i-        I..-   -  insurance — see  note  to  People  v,  Hartford 

the     state     upon    due    compensation    being  l.  ins.  Co.  37  L.R.A.(N.S.)   778. 

made  according  to  award."     And  the  same  Generally,  as  to  legislative  power  to  fla 

answer  must  be  made  to  the  contention  that  tolls,    rates,    or    prices — see   not«   to   Wia- 

the  company  only  baa  a  lease  of  tbe  prop-  ohester  &  I-  Turnp.  Road  Co.  v.  Croiton, 

erties,  and  that  ita  relation    to    the    sUte  33  L.H.A.  177. 

being  that  of  lessee,  it,  therefore,  "ha.  no  ,  f^'  d'si^ussion  of  police  power,  g-p^mJ- 

,i".,..,'j           ,,      '  ly — see  notes  to  State  v.  Marshall,  1  I,Jl.A, 

<^fense  to  ^e  state's  demand  for  possession  bj.    r^   Qannon,   6    L.RJl.   85B;    State  ». 

of  the  property."     Whatever    the    relation  Schlemmcr,     10     L.R.A.     135;     Ulman     v. 

created,    payment    of    compensation  was  a  Baltimore,  11  L.R.A.  224;  Electric  Improv. 

condition  precedent  of  the  reversion  to  the  Co.  v.  San  Francisco.   13  L.BjI,  131;   and 

■Ute.    It  certainly  was  not  intended  to  re-  ^"^'"  '"  ';?!'"''"•''; '1  ^  fVi  f"  "^^- 

_,.   -.              1       _            .           1   ■             .     ,  As  to  vshdity  of  class   legislation,   nen- 

mit  the  canal  company  to  a  claim  againat  erally-«e  notA  to  SUte  v.  Goodwill,  8 

the  ataU.  How  would  it  be  enforced  againat  L.R.A.  621,  and  StaU  v.  Loom!.,  21  L.RjL 

the  resisUnce  of  the  itaU,  the  sovereignty  789. 

ot  the  sUte  giving  immunity  from  snitl  As   to.  constitutional    equality   of   privi- 

Jndgment    is    reversed   and  the  case   re-  {"Se^  immuniUea.  and  protection,  general- 

.iltent  with  this  opinion.  579, 


by  Google 


SUPREME  COURT  OK  THE  UNITED  STATES. 


Oct.  ' 


APPEAL  from  the  Circuit  Court  of  the 
United  SUtea  for  the  District  of  Ken- 
.«>■  to  ref  iew  b  decree  which  (ustAioed  a  de- 
murrer to,  ind  dismitaed,  the  hill  in  a  Bnit 
^  restrain  the  enforcement  ol  ft  etkte  etat- 
"vt*    regukting    Are   inaurcnce    ntea.      Af- 

See  Bame  case  belov,  on  demurrer,  IBS 
Jftd.  769. 

Statement  by  Mr.  JuBtice  McKenna: 
iBill  in  equity  to  restrain  the  enfortemcnt 
oi  the  proTiaions  of  an  act  of  the  state  of 
Kansu  entitled,  "An  Act  Relating  to  Fire 
Inaurance,  and  to  Provide  for  tbe  Regula- 
tion and  Control  of  Rates  of  Premium 
Thereon,  and  to  Prevent  Diacriminations 
Herein."  Chap.  1C2  «t  the  Sesaion  Laws  of 
1S09. 

The  grounds  of  tbe  bill  are  that  the  act 
oflends  the  Constitution  of  the  state  and 
of  the  United  SUtea. 

A  summary  of  the  requirementa  of  the 
act  ia  aa  follonai 

Sea.  1.  Every  fire  insurance  company  shall 
Ale  with  tha  auperintendent  of  inaurance 
general  basis  schedules  ahowing  the  rates 
on  all  riaks  insurable  by  such  company  in 
tha  state,  and  all  the  conditions  which  af- 
fect the  rates  or  the  value  of  the 
to  the  aaaured. 

Sec  2.  No  change  shall  be  ma 
schedules  except  after  ten  days'  notice  to 
the  superintendent,  which  notice  sbsll  state 
the  changes  proposed  and  the  time  when 
they  [391]  sfaall  go  into  effect.  The  auper- 
tnteudsnt  may  allow  changes  upon  less  no- 
tice- 
Sec,  t.  When  the  superintendent  shall  de- 
lermiue  any  rate  is  excessive  or  unreawjn- 
«bly  high,  or  not  adequate  to  tbe  safety 
itr  soundness  of  the  company,  he  is  authi 
iied  to  direct  the  company  to  puhlifih  and 
file  a  higher  or  lower  rate,  which  shall  bi 
commensurate  with  the  character  of  thi 
risk-,  hut  in  every  ease  the  rate  shall  be 
reasonable. 

Sec.  4.  No  company  ahall  engage  or  par- 
ticipate in  insurance  on  property  located 
la  the  state  nntil  tbe  schedules  of  rates  bi.- 
flied,  nor  wrHe  insurance  at  a  different 
rat«  than  tbe  rate  named  in  tbe  schedules, 
«r  refund  or  remit  in  any  manner  or  by 
any  device  any  portion  of  the  rates] 
«xtend  to  any  insured  or  other  person  any 
privileges,  Inducemente,  or  conci 
eept  aa  apecified  in  the  scbedules. 

Sec.  6.  Any  company  mailing  insurance 
where  no  rate  has  hem  filed  shall,  within 
thirty  days  after  entering  into  such  con- 
tract, file  with  the  superintendent  a  sehed- 
lOlS 


ule  of  Bucli  property,  showing  the  rate  and 
such  information  as  he  may  require.  Tba 
schedule  shall  conform  to  the  general  basia 
of  schedules,  and  shall  constitute  the  per- 
manent rate  of  tbe  company. 

Sec-  0.  The  schedules  shall  be  open  to  tbe 
inspection  of  the  public,  and  each  Ibeal 
agent  shall  have  and  exhibit  to  the  pnhlia 
copies  thereof  relative  to  alt  risks  upon 
which  he  is  authorized  to  write  insurance. 
Sec.  7.  No  company  ahsll,  directly  or  in- 
directly, by  any  special  rate  or  by  any  de- 
vice, charge  or  receive  from  any  peraon  a 
different  rate  of  compensation  fur  insurance 
than  it  charges  or  receives  from  any  other 
person  for  like  insurance  or  risks  of  a  like 
kind  and  hazard  under  similar  eircum- 
stances  and  conditions  in  the  state.  Any 
company  violatini;  this  provision  shall  be 
deemed  guilty  of  unjust  discrimination, 
which  is  declared  unlawful. 

Sec.  a.  The  superintendent  may,  if  he 
finds  that  any  [392]  company,  or  any  of- 
ficer, agent,  or  representative  thereof,  baa 
iolated  any  of  the  provisions  of  the  act,  re- 
voke the  license  of  such  offending  company, 
officer,  or  agent,  but  such  revocation  ahall 
not  affect  liability  for  tbe  violation  of  any 
other  section  of  the  act;  and  provided  that 
any  action,  decision,  or  determination  of  the 
superintendent  under  the  provisions  of  the 
act  shall  be  subject  to  review  by  the  courts 
of  the  state  as  provided  in  the  act. 

See.  B.  The  superintendent  sliail  give  no- 
tice of  any  order  or  regulation  made  by  him 
under  tbe  act,  and  any  company,  or  any 
person,  city,  or  municipality  which  ahall  b« 
interested,  ahall  have  the  right  within  thirty 
days  to  bring  an  action  against  ths  super- 
intendent in  any  district  court  of  tbe  atale 
to  have  the  order  or  regulation  vacated. 
Issues  shall  t>e  formed  and  tbe  controversy 
tried  and  determined  as  in  other  cases  of 
a  civil  nature,  and  the  court  may  act  aside 
one  or  more  or  any  part  of  any  of  tbe  regu- 
lations or  orders  which  the  court  shall  find 
to  be  unreasonable,  unjust,  excessive,  or  in- 
adequate to  compensate  the  company  writ- 
ing Insurance  thereon  for  the  risk  assumed 
by  It,  without  disturbing  others.  The  order 
of  the  superintendent  shall  not  be  suapended 
or  enjoined,  but  the  court  may  permit  the 
complaining  company  to  write  insurance  at 
the  rates  which  obtained  prior  te  such  order 
upon  the  condition  that  the  difference  In 
the  rates  ahsll  Ira  deposited  with  the  super- 
intendent to  be  paid  to  the  company  or  to 
tbe  holders  of  policies  as,  on  final  determi- 
nation of  the  suit,  the  eonrt  may  deem  just 
and  reasonable.  During  the  pendeney  of 
ths  Buit  no  penalties  or  forfeitures  sball 
attach  or  accrue  on  account  of  the  failure 
of  the  complainant  to  comply  with  the  order 
Bought  to  be  vacated  or  modified  until  the 
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flnal  daterminfttioii  ol  the  miit.  Praceedtngi 
in  error  nikj  be  instituted  In  the  ■upreme 
court  of  the  state  as  in  other  ciril  cmses, 
tnd  that  court  ihall  exBinine  the  record,  In- 
eluding  the  eridence,  and  render  such  judg- 


Statee  courts  until  the  remedies  provided  by 
the  act  shall  have  been  exhausted.  If  any 
eanipan;r  organized  under  the  taws  of  the 
state,  or  authorized  to  tranBact  bUBineas  In 
a  state,  shaU  violate  the  section,  the  super- 
intendent may  cancel  the  authority  of  the 
company  to  transact  bnainess  in  the  state. 
S<>c.  10.  Infractions  of  the  act  are  de- 
clared to  be  misdrmeanors  and  punishable 
by  a  fine  not  exceeding  tlOO  for  eaoh  offense, 
provided  that  if  the  conviction  be  for  an 
unlawful  discrimination,  the  punishment 
may  tw  by  a  One  or  by  imprisunment  in  the 
county  jail  not  exceeding  ninety  days, 
by  both  fine  and  imprlsoament. 

See.  II.  No  person  shall  be  excused  from 
testifying  at  the  trial  of  any  other  person 
on  the  ground  that  the  testimony  may  In 
criminate  him,  but  he  shall  not  be  prose- 
cuted on  account  of  any  transaction  about 
which  he  may  testify,  except  for  perjury 
committed  in  so  testifying;  "provided,  that 
nothing  in  this  act  shall  affect  fanners' 
mutual  insurance  companies,  organiied  and 
doing  business  under  the  laws  of  this  state, 
and  inauriog  only  farm  property." 

The  hill  alleged  that  it  was  brought  by 
the  German  Alliance  Insurance  Company 
behalf  of  itself  and  all  other  companies  a 
corporations  conducting  a  similar  businesn 
and  similarly  situated,  and  that  Charles 
W.  Barnes  was  the  duly  elected  superin- 
tendent of  Are  insurance  of  the  state  of  Kan- 
sas. It  allied  the  jurisdictional  amount, 
and  that  the  controversy  was  one  arising 
under  the  Constitution  of  the  United  States 
and  of  the  state  of  Kansas.  It  allied, 
further,  the  following  facts,  whit^h  we  state 
in  narrative  form,  omitting  tbosa  which 
relate  to  the  Constitution  of  the  state,  no 
assignment  of  error  being  based  upon  them. 
The  appellant,  to  which  we  shall  refer  as 
complainant,  was  incorporated  under  the 
laws  of  New  Yoric  as  a  6re  insurance  com- 
pany in  1876,  and  immediately  entered  upon 
such  business,  and  ft  haa  for  long  periods 
of  [394]  time  conducted  the  busineaa  of 
flrs  Insurance  in  Kansas  and  other  states 
of  the  United  SUtrs. 

The  business  of  fire  InanraDce  as  eoa- 
ducted  by  it  consists  of  making  indemnity 
eontracta  against  direct  loss  or  damage  by 
flre  for  a  consideration  paid,  known  as  a 
premium;  that  the  rate  or  premium  it  the 
amoont  charged  for  each  $100  of  indemnity. 
Tha  property  which  is  the  subject  of  insur- 
ance is  ordinarily  known  and  designated  as 
*■  L.  od. 


ths  risk.  Complainant  issue*  indemnity 
contracts  or  flre  Insuranee  policies  covering 
all  kinds  and  descriptions  of  improvements 
upon  real  estate  and  the  contents  there^, 
and  all  kinds  and  deaeriptlona  of  peraonal 
property,  and  also  farm  bouses,  bams,  and 
granaries  and  their  contents.  The  rate  of 
premium  varies  with  the  kind  of  property 
covered,  its  physical  characteristica  an^ 
situation,  its  exposure,  the  presence  or  alh- 
sence  of  flre  protection,  and  many  other 

The  establishment  of  the  basis  rate  tor 
the  premium  to  be  charged  is  a  matter  of 
technical  and  mathematical  deduction  Iron* 
the  experience  of  all  flre  insurance  com- 
panies, covering  a  long  period  of  years,  and, 
territorially,  the  whole  civilized  world.  T» 
make  such  deduction  it  is  necessary  not 
only  to  be  in  possession  of  the  compiled 
BtntiaticB  of  flre  iiisnrance  business,  tmt 
abio  to  he  skilled  in  the  matliemstic«l 
"theory  of  probabilities"  and  in  the  "law 
of  large  numbers"  so  as  to  he  able  to  apply 
with  technical  accuracy  such  laws  and  sucb 
data,  and  that  no  one  not  specially  trained 
as  an  insurance  statistician  is  competcni 
to  make  such  deductions. 

A  theoretically  correct  baaia  rate  having 
thus  been  arrived  at  is  subject  to  variation 
according  to  the  risk,  whether  in  town  or 
country,  and,  if  in  the  former,  according  to 
the  claas  of  town  or  city  in  which  it  is  idt- 
uated.  The  clasEification  of  tovms  and  eit- 
ies  depends  upon  water  supply,  flre  protee- 
Uon,  and  general  physical  conditions.  la 
sddition  to  ascertaining  the  individual  risk, 
it  a  building  [395]  the  size,  material  (rf 
which,  and  the  manner  In  which  it  is  con* 
structed,  ths  character  of  tha  occupaucy,  and 
the  character  of  the  occupancy  and  eonatnio- 
tiou  of  adjacent  buildings,  also  the  cbaraetsr 
o(  the  contents  of  the  buildings,  and  th* 
manner  in  which  they  are  stored,  and  th* 
precautions  used  to  detect  and  prevent  Urm, 
are  necessary  to  be  ascertained. 

Complainant  and  others  engaged  in  ths' 
insurance  business  employ  a  large  number 
of  men  skilled  sa  inspectors  to  report  upon 
individual  risks,  and  it  is  impoasibls  to  Bx 
and  adjust  a  reasonable  rate  of  premium  for 
each  and  every  individual  risk  without  th* 
information  so  obtained  and  having  th* 
same  applied  by  experts.  And  such  training 
and  information  are  necessary  to  determlnr 
whether  a  basic  rate  or  actual  rate,  aa  ap- 
plied to  any  particular  risk.  Is  or  is  nol 
reasonable,  and  the  reapondent  Is  not  pos- 
sessed of  tlie  requisite  information  or  sps- 
elal  training  necessary  to  qualify  for  sucb 
determination,  and  any  eonclusion  to  whlob 
he  might  come  would  be  a  mere  guess  or 
arbitrary  determination;  and  the  provisions 
of  the  act  esa  only  be  properly  administered 
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In  BDj  event  bj  the  emploj'meiit  by  the  state 
of  «  corps  of  Inapectors  and  experta  aprciftl- 
\j  trained  in  the  buaineee  of  fixing  ratea 
at  fire  inaunnce. 

The  complainant  has  complied  with  all 
of  the  laws  of  the  state,  and  has  received 
the  regular  licenM  or  anthoritation  of  the 
state,  to  transact  the  business  of  fire  ii 

It  conducts  its  buslpess  b;  means  of 
dent  agents,  of  which  it  has  seventj-two 
iHrcctly  eirploycd;  it  has  a  large  and  valu- 
able established  biisineBS  to  secure  which  it 
has  expended  a  large  sum  of  monej,  and  to 
be  compelled  to  give  up  its  business  would 
reault  iu  irreparable  damage  and  injury  to 
it.  A  large  number  ol  the  fire  insurance 
policies  issued  bj  complainant  ari'  written 
upon  farm  buildings  and  their  contents,  and 
In  writing  such  business  [306]  it  comes  in- 
to direct  competition  with  various  farmers' 
mutual  insurance  companies  organized  and 
doing  business  under  the  laws  of  the  state, 
and   insuring  only   farm   property. 

The  business  of  fire  insurance  is  pnrel; 
and  exclusively  a  private  business,  and  may 
b«  transacted  by  private  persons  in  their 
individual  capacity,  or  by  unincorporsted  or 
incorporated  companies;  that  the  amount  of 
indemnity  and  the  premium  is  a  matter  of 
private  negotiation  and  agreement,  and  tlic 
act  of  the  legislature  of  thi'  state  of  Kaossit 
attempts  to  regulate  the  business  in  so  far 
as  the  fixing  of  the  rate  of  premium  is  eon- 
eemed,  and  in  the  attempted  regulation  dis- 
tinguishes between  fire  insurance  companies 
and  individuals  and  partnerships,  and  there- 
by denies  to  complainant  and  other  compa- 
nies the  equal  protection  of  the  law,  contrary 
to  the  14th  Amendment  to  the  Constitution 
of  the  United  States,  and  is  therefore  nn- 
Mnstitutional  and  void. 

Under  the  laws  of  Kansas,  mntnal  fire 
insurance  companies  may  be  organized,  that 
anch  companies  having  a  guaranteed  fund 
of  t26,000  may  do  business  on  a  cash  basis 
and  accept  premiums  in  cash,  and  that  such 
premium  pleasures  the  total  llnbility  of  the 
insured  under  the  poliry,  either  to  the  com- 
pany or  to  its  creditors;  that  by  the  lltli 
section  of  the  act  under  review,  it  ia  pro- 
vided "that  nothing  in  this  act  shall  affect 
farmers'  mutual  insurance  companies,  or- 
gaoiied  and  doing  business  under  the  laws 
of  thii  state,  and  Insuring  only  farm  prop- 
erty." The  complainant  and  many  other  com- 
panies insure  farm  property  and  come  Into 
direct  competition  with  farmers'  mutual 
e<HnpBJiies  of  the  character  specified,  and  the 
aot  of  the  legislature  in  excepting  the  latter 
eompaniea  deprives  complainant  of  the 
•qnal  protection  of  the  lawa,  and  Is  there- 
fore repugnant  to  tha  Kth 
1014 


the  Constitution  of  the  United  States  and 
is  unconstitutional  and  void. 

[SVti  The  business  of  fire  insurance  ia 
private,  with  which  the  state  has  no  right  tO' 
interfere,  and  the  right  to  Sx  by  private  con- 
tract the  rate  of  premium  is  a  proper^ 
right  of  value;  the  business  is  not  a  monop- 
oly, either  legally  or  actually;  it  may  not  b« 
legally  conduct^  by  the  national  govern- 
ment or  by  the  strite  of  Kansas  or  other 
states  under  their  respective  Constitutions, 
and  is  not  a  business  included  within  the 
functions  of  government.  I^either  complain- 
ant nor  others  engaged  in  tfrc  insurance  re- 
ceive or  enjoy  from  the  state  of  Kansas  or 
any  government,  state  or  national,  any  priv- 
ilege ox  immunity  not  in  like  manner  and  to 
like  extent  received  and  enjoyed  br  all  other 
persons,  partnerships,  and  companies,  incor- 
porated or  unincorporated;  respectively,  en- 
gaged in  the  conduct  of  other  lines  of  pri- 
vate business  and  enterprises.  Complainant, 
therefore,  ia  deprived  of  one  of  the  incidents 
of  liberty  and  of  its  property  without  due 
process  of  law,  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  tte 
United  SUtcs. 

The  act  distinguishes  between  fire  insur- 
ance companies  and  other  insurance  oom- 
panics,  individuals  and  pei'Sons,  and  distin- 
guishes between  insurance  and  other  lints 
of  business  and  thereby  offends  the  equality 
clause  of  the  Constitution  of  the  United 
SUtes. 

Ceroplainant,  under  protest,  filed  the  gra-' 
eral  basis  schedules  of  its  rates  as  required 
by  the  act,  which  were  arrived  at  by  the 
process  hereinbefore  set  out.  On  the  lEIth 
of  August,  1900,  respondent  made  a  f«dnc- 
tion.  of  12  per  cent  from  the  rates  as  filed 
and  from  the  rates  filed  by  other  companies, 
with  the  proviso  that  it  should  not  apply 
to  residence  property,  charchca,  school- 
houses,  farm  property,  or  special  haiards- 
Ilie  order  was  to  become  elTective  Septem- 
ber 1,  1900.  And  it  was  further  ordered 
that  on  and  after  that  date  the  exception 
of  churches  snd  dwelling  houses  should  be 
eliminated.  Complainant  notified  tha  sa- 
perintendent  by  letter  that  it  would,  under 
[398]  protest,  and  reserving  the  ri^its 
which  it  had  under  the  law,  comply  with  the 
provisions  of  the  order. 

The  risks  included  in  the  order,  and  aot 
excepted  therefrom,  comprise  all  ordinaiT 
mercantile  risks  in  the  state,  and  .that  ths 
reduction  of  12  per  cent  will  result  in  a 
rate  which  is  much  less  than  the  eoat  •! 
carrying  the  risks. 

Respondent  is  threatening  to  make  fnrtktr 
reductions,  and  it  is  proposed  to  revoke  tlw 
license  of  any  fire  insurance  company  which 
may  violate  the  provisions  of  the  ae^  eves 
though  the  rates  fixed  by  him  may  be  to 
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fcnr  k*  to  b«  confiscatory,  uid  to  Inflict  apoti 
th«  ollleen  of  the  companj.  Including  com- 
plainant, the  penBlties  prEncrlbed  for  neb 
Tiolation,  and  such  companiea  and  eomplaln- 
ant,  unluBB  defendant  be  reatrained  by  in- 
junction, will  be  obliged  to  comply  with  the 
raquirementB  of  the  act  to  their  irreparable 
damage  and  injury. 

Complainant  finally  allege*  that  it  is  not 
Ita  purpose  to  attack  the  orders  of  respond- 
ent on  the  ground  that  they  were  not  made 
in  strict  compliance  with  the  proriaion 
the  act,  but  to  have  the  act  in  its  entirety 
declared  t«  be  unconstitutional  Mid  void 
(or  tlie  reasons  alleged,  and  to  have  respond- 
ent restrained  and  orders  made  by  him 
under  the  provisions  of  the  act  enjoined- 
Aud  such  an  injunction  is  prayed. 

Respondent  filed  a  demurrer  stating  that 
he  demurred  to  so  much  of  the  bill  as 
charges  the  act  of  the  stat«  of  Kansas  to 
be  repugnant  to  the  Constitution  of  Kan- 
•aa  and  the  Constitution  of  the  United 
States.  The  demurrer  was  sustained. 
Subsequently,  upon  the  bill  being  amended, 
a  general  demurrer  waa  filed,  which  was 
also  sustained  by  the  eourt,  and  the  bill 
dismissed.  Prior,  bowever,  to  this  action, 
it  having  been  suggested  that  the  term  of 
office  of  Charles  VV.  Barnes  as  superintend- 
ent of  insurance  had  expired,  and  that  Ike 
Lewis  had  succeeded  to  that  office  and  to 
all  of  its  duties  and  powers,  be  waa  made 
defendant  in  the  place  and  stead  of  Charles 
W.  Barnes. 

Messrs.  Thomas  Bates  and  John  O. 
Johnson  argued  the  cause,  and,  with  Mr. 
Seymour  Edgerton,  filed  a  brW  for  appel- 
lant: 

The  business  of  fire  insurance  la  a  pri- 
vate business,  and  the  public  has  no  legal 
right  to  demand  Its  service, 

American  Surety  Co.  v.  Shallenberger,  183 
Fed.  638;  Hunt  v.  Simonds,  19  Mo.  683; 
Orr  V.  Home  Hut  Ins.  Co.  IS  La.  Ann.  !36, 
QB  Am.  Dec.  770;  Queen  Ins.  Co.  v.  State, 
Sfl  Te>.  2S0,  22  LR.A.  4S3,  S4  S.  W.  307. 

The  state  has  not  tlie  power  to  fix  the 
rates  charged  to  the  public  either  by  cor- 
porations or  individuals  engaged  in  a  pri- 
vate business,  and  the  test  as  to  whether  a 
nae  is  public  or  not  is  whether  a  public 
trust  is  imposed  upon  the  property,  and 
whether  the  public  has  x  legal  right  to  the 
tue  which  cannot  be  denied. 

Allen  V.  Jar,  60  Me.  124,  11  Am.  Rep. 
18S;  American  Live  Stock  Commission  Co. 
T.  Chicago  Live  Stock  Eich.  143  HI  210, 
1«  L.R.A.  I9U,  36  Am.  St.  Rep.  pSS,  32  N. 
E.  874 ;  Amsperger  v.  Crawford,  101  Md. 
247,  70  LJI.A.  4S7,  01  Atl.  4]Si  Avery  v. 
Vermont  Electric  Co.  76  Vt.  235,  69  L.R.A. 
817.  08  Am.  St.  Rep.  818,  M  Atl.  170; 
5S  L.  ed. 


Brown  v.  Glerald,  100  Me.  361,  70  L.R.A. 
472,  109  Am.  St.  Rep.  620,  01  Atl.  78o; 
Burlington  Twp.  v.  Beasley,  94  U.  B.  310, 
24  L.  ed.  161 ;  Chesapeake  k  P.  Teleph.  Co. 
v.  Manning.  180  U.  S.  238,  40  L.  ed.  1144,  22 
Sup.  Ct.  Rep.  881 ;  Citizens'  Sav.  ft  L.  Aaso. 
r.  Topeka,  20  Wall.  066,  22  L  ed.  436; 
CollisUr  V.  Hayman,  183  N.  Y.  260,  1 
L.R.A.(N.S.)  1188,  111  Am.  St.  Rep.  740, 
70  N.  E.  20,  6  Ann.  Cas.  344;  I>utton  v. 
Strong,  1  Black,  23.  17  L  ed.  20;  «i  parte 
Quarg,  149  Cat.  79.  5  L.R.A.fN.S.)  183,  117 
Am.  St.  Rep.  116,  84  Fac.  766,  0  Ann.  Cas. 
747;  Fallsburg  Power  ft  Mfg.  Co.  v.  Alex- 
ander, 101  Va.  98,  01  L.R.A.  129,  90  Am. 
St.  Rep.  SS6.  43  S.  E.  194;  Farmers'  Mar- 
ket Co.  V.  Fhiladelpbia  ft  R.  Terminal  R. 
Co.  142  Fa.  680,  21  Atl.  902.  089;  Gaylord 
V.  Sanitary  List.  204  Jll.  676,  03  L.R.A. 
582,  98  Am.  St.  Rep.  236,  08  N.  E.  522; 
Howard  Mills  Co.  v.  Schwartz  Lumber  ft 
Coal  Co.  77  Kan.  69B,  IS  L.RJ^.(N.S.)  3Sn, 
96  Fac.  660;  Homey  v.  Niion,  213  Pa.  20, 
1  L.R.A.{N.S.)  1184,  110  Am.  St.  Rep.  620, 
01  AtL  1088,  6  Ann.  Cas.  349,  19  Am.  Keg. 
Rep.  490;  Hurley  v.  Eddingtield,  160  Ind. 
416.  63  LIt.A.  135,  83  Am.  St.  Rep.  198.  69 
N.  E.  1068;  Jacob*  v.  Clearview  \^'ater 
Supply  Co.  220  Pa.  388.  21  L.R.A.(X.S.) 
410,  69  Atl.  870;  Louisville  ft  N.  R.  Co.  v. 
West  Coast  Naval  Stores  Co.  198  U.  8. 
483,  49  L.  ed.  11S5,  26  Sup.  Ct.  Rep.  746; 
Ladd  T.  Southern  Cotton  Presa  ft  Ufg.  Co. 
63  Tex.  172;  Pearce  v.  Spalding.  12  Mo. 
App.  141;  People  v.  Steele,  231  Til.  340,  14 
L.R.A.(K.S.)  361,  121  Am.  St.  Rep.  321,  S3 
N.  E.  230;  Purcell  v.  Daly,  IB  Abb.  N.  C. 
301 ;  Queen  Ini.  Co.  v.  State,  80  Tex.  250, 
22  LR.A.  483,  24  S.  W.  307;  Ryan  v.  Louis- 
ville ft  N.  Terminal  Co.  102  Tenn.  Ill,  43 
L.R_A.  303,  60  S.  W.  744;  Shasta  Power  Co. 
V.  Walker,  149  Fed.  608;  Sholl  v.  German 
Coal  Co.  118  III.  427,  60  Am.  Rep.  379.  10 
N.  B.  109 1  Kew  York  ft  C.  Grain  ft  Stock 
Exch.  V.  Board  of  Trade,  127  III.  153,  2 
LR.A.  411,  19  N.  E.  865;  State  ex  reL  Star 
Pub.  Co.  V.  Associated  Press,  169  &lo.  410, 
51  L.R.A.  161,  81  Am.  St.  Rep.  368,  00  S. 
W.  01 ;  Tyler  v.  Beacher,  44  Vt.  648,  8  Am. 
Rep.  398;  Ulmer  v.  Lime  Rock  R.  Co.  08- Me. 
679,  06  L.R^.  887,  67  Atl.  1001;  Weems 
a  B.  Co.  V.  People's  S.  B.  Co.  214  U.  S. 
346,  63  L.  ed.  1024,  29  Sup.  Ct.  Rep.  601. 
18   Ann.   Cas.   1222. 

The  regulation  of  ratea  and  charge*  in 
a  private  business  is  not  within  the  police 
power  of  the  state. 

Adair  v.  United  SUtes,  208  V.  8.  ITS, 
62  L.  ed.  442,  29  Sup.  Ct.  Rep.  277,  IS  Ann. 
Cas.  784;  Coffeyville  Vitrified  Brick  ft  Tile 
Co.  V.  Perry,  00  Kan.  297,  80  L.Rj(.  ISS. 
76  Fac.  848,  1  Ann.  Cas.  030;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  UO,  48 
L.  ed.  076,  2!  Sup.  Ct  Rap.  431i  Dobbins 
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T.  Lot  Angtlm,  195  U.  B.  CSS,  49  Ia  ed.  180,  dlttoni  m  U  likcB  upon  eorponitioiu  wU^ 

£S  8np.  Ct.  Bep.  IB;  Ex  parte  Diek^,  144  derive  their  right  to  exlit  from  the  rt^te^ 

CU.  234,  Oe  L.B^  928,  103  Am.  St.  Rep.  L«ke   Shore   &   H.   8.   R.   Co.   t.   Smith, 

82,  TT  Pu.  924,  1  Ann.  Cu.  428;   Halden  173  U.  S.  684,  43  L.  ed.  868,  19  Sup.  Ct 

T.  Eardf,  169  U.  B.  306,  42  L.  ed.  T80,  18  Bep.   SK;    People   v.   Budd,    117   N.   Y.   1, 

Sup.  Ct.  -Rep.  38Si  Hurtado  t.  Cklifomla,  S   LJLA.  6S9,   IS  Am.   St   Rep.   400,  22 

110  U.  B.  636,  28  L.  «d.  2S8,  4  Sup.  Ct  Rep.  N.  B.  870;   StaU  ex  reL  Star  Puh.  Go.  v. 

113,  892;   Ex  parte  Berger,  IBS  Ho.  10,  3  Auoclated   Preu,   169   Mo.  410,   SI   L.R.A. 

L.R.A.{NJS.}    630,   112   Am.   St   Rep.   478,  161,  81  Am.  St  Rep.  368,  80  8.  W.  91. 

90  S.  W.  76S,  S  Ann.  Cu.  383;  Krelbohm  ▼.  The  boainew  of  Are  iniuruiee  is  not  a 

Yanecr,  K*  Mo.  67,  S6  S.  W.  260;  lAwton  monopolj. 

r.  Steele,  168  U.  B.  133,  38  L.  ed.  386.  14  Herriinu  y.   Hcniiea,   116   CaL    I«,  66 

Sup.  Ct  Rep.  4S9;  Lochner  ▼.  New  York,  Am.    St    Rep.    81,    40    Pa«.    730,    41    Pae. 

198  U.  S.  4S,  49  U  ed.   937,  2S  Sup.  Ct.  060;    United   States   v.   American   TtdMMo 

Bep.    639,    8   Ann.    Caa.    1183;    Hugler   t.  Co.    164    Fed.    700. 

Eanau,  123  U.  S.  623,  31  L.  ed.  205,  8  The  biuineaa  of  6re  insurance  ia  not  a 

Sup.   Ct   Rep.  278;   MuUer  t.  Oregon,  208  proper    function   of   government,   nof    doei 

V.  8.  412,  S2  L.  ed.  S61,  28  Sup.  Ct.  Rep.  it  receive  special  privileges  from  the  state. 

824,   13   Ann.   Cas.  967;   Munn  t.  Illlnoii,  .£tna   L.   Ins.   Co.   v.   Coulter,    115    K;. 

94    U.    S.    113,    24    L.    ed.    77;  .  People   v.  78T,  74  8.  W.  J050;   State  ei  rel.  Mtmnett 

Steele,   231   IlL  340,   14  L.R.A.(N.g.)    361,  v.    Ouilbert,   60    Ohio    St    676,    38    LJLA. 

121    Am.    8t    Rep.    361.    83    N.    £.    230;  619,  60  Am.  8t.   Bep.  766,  47   N.  E.  651; 

People  a  reL  Rodgers  v.   Coler,   160  N.  Opinion    of    Justices,    165   Masa.    608,    IG 

T.  1,  62  L.RJL  814,  82  Am.  Bt  Rep.  605,  L.RA.    809,   30   N.   E.    1142;    Opinion  of 

59  N.  E.  718;   State  ex  reL  Star  Pub.  Co.  Justice*    (Re  Municipal   Fuel   Flanta)    IS! 

V.    AaaocUted    Press,    159    Ho.    410,    61  Hasa,  606,  00  L.R.A.  G92,  60  N.  E.  £6. 

L.R.A.    161,   81    Am.    St.   Rep.   308,    00   S.  A  general   public   interest   is   not   eqniv- 

W.  91;  Street  v.  Vamey  Electrical  Supplj  alent  to  a  public  use. 

Co.   160   Ind.  338,   61   L.R.A.   164,   98   Am.  Lowell  v.  Boston,  111  Mass.  <54,  16  Am. 

St.  Rep.  S26,  06  N.  E.  896;   West  Branch  Rep.  39;   Re  New  York,  135  N.  Y.  233,  31 

Lumbermen's  Exch,  v.  UcCormlck,   1   Pa.  Am.    St.    Rep.   825,    31    N.    E.    1043;    Be 

Dlst    B.    642.  Niagara  FalU  A  W.  R.  Co.  108  N.  Y.  37S, 

The  Kansas  rate  law  of  1009  cannot  be  16  N.  E.  429. 

instalned  as  a  condition  precedent  to  the  The  power  to  regulate  ratee  and  charges 

right  of  a  foreign  corporation  to  do  buai-  is  simply  the  power  to  take  private  prop- 

ness  in  the  state.  ertf  for  public  use. 

Mtam  F.  Ins.  Co.  v.  Jones,  78  8.  C.  445,  Cliarles  River  Bridge  v.  Warren  Bridge, 

18   L.RX(N.8.)    1147,    125   Am.   St   Rep.  H    Pet    420,    B    L.    ed.    773;    Cole    v.   La 

818,  69  S.  B.  148;  American  Surety  Co.  t.  Grange,  113  U.  S.  1,  28  L.  ed.  8S6,  S  Sup. 

Shallenberger,   183   Fed.  638;    W.   W.   Car-  Ot.   Eep.   416;    Dodge   v.   Miseion   Twp.   54 

gill   Co.  T.   Minnesota,   ISO  V.   8.   452,   45  I^R-A.  242,  46  C.  C.  A.  661,  107  Fed.  887; 

L.  ed.  619,  21   Sup.  Ct.  Rep.  423;   Csrroll  2  Kent,   Com.   333;   LoweU  v.   Boston,   111 

T.  Greenwich   Ina.   Co.   199   U.   8.   401,   60  Mass.    454,    16    Am.    Rep.    39;    Opinion   of 

L.  ed.  240,  26  Sup.  Ct.  Rep.  00;   Connolly  Justices,  155  Mass.  698,  15  LJtA  809,  30 

T.  Union  Sewer  Pipe  Co.  184  U.  8.  540,  46  N.  E.  1142. 

L.  ed.  679,  28  Sup.  Ct.  Eep.  431 ;   Security  Th«t  **•"  decision  in  Munn  v.  Illinoia,  94 

Mut.    L.   Ina.    Co.    t.    Prewitt   202    U.    8.  ".  B.   113,   24   L.  ed.   77,  was   based  upon 

846,  60  L.  ed.  1013,  26  Sup.  Ct  Rep.  619  *^=    monopolistic    feature   of   the    businesa 

6   Ann.    Cas.   317;    Lafayette    Ins.    Co.    v.  ""ducted    by    the    plaintiffs    in    error,    i* 

French,   18  How.   404,  16  L.   ed.  451;   Na-  "^^^^  •*'°'^''  ^  ^^  "P^'O"  °'  *^*'  J** 

tlonal  Council  v.  8tat«  Council,  203  U.  8.  *'"*  .^'''^    *"''    "    T"    '.'"ilf'^     '"' 

im     m    T     ^    190    o-i   o~      ™    u        la  phaaized  by  a  consideration  ot  Allmutt  v. 

Southern  P.  Co.  t.  Denton,  146  U.  8.  202,    p ■     .  „  r-^  _  rC: i-      o.~.i.  =■    i. 

>d  T      »   nil   i«  D        rt.   ^        ,,     ITT  .  Commission  Co.  V.  Chicago  Live  Stock  Exch. 

36  L.  «I.  B43,  13  Sup.  Ct  Rep.  44;  Waters-  1^3  m.  210,  18  L.R.A.  190,  36  Am.  St  Rep. 

Pierce  OU  Co.  v.  Texas,  177  U.  8.  28,  44  ggj^    33    «.    E.    274;    Ladd    y.    Southcra 

L.  ed.  667,  20  Sup.  Ct  Rep.  618;  Western  Cotton  Press  *  Mfg.  Co.  63  Tex.  172:  Ei 

O.  Teleg.  Co.  v.  Kansas,  216  U.  8.  1,  64  parte  Dickey,  144  Cal.  234,  OB  L.R.A.  028. 

fj.  ed.  356,  80  Sup.  Ct.  Rep.  190.  103  Am.  St.  Rep.  82,  77  Pac.  024,   1   Ann. 

The    law    cannot    be    sustained    on    the  Cas.  428;   Queen  Ins.  Co.  v.  Stat«,  86  Tex. 

ground  that  it  i*  within  the  power  of  the  260,  82  L.R.A.  483,  24  8.  W.  397;  State 

legislature  of  a  state  ta  impoae  mch'  con-  ex  reL  Star  Pub.  Co.  t.  Associated  Presa, 

lOl*  SM  V.  B. 
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ISB    Mo.    410,  01    L.B.A.   ISl,    81    Am.   Bt.  ed.  ST8,  7  Sup.  Ct.  Jtep.  3SD;  UiuKmri  P. 

Rep.  388,  80  S.  W.  01 ;    Harney  T.  Nixon,  B.  Co.  t.  Ihcker,  127  U.  S.  205,  S2  L.  ed. 

£13  F*.  £0,  1  L.R.A.(N.S.)    11S4,  110  Am.  107,    8    Sup.    Ct.    Sep.    1161;    Walaton    T. 

St.    Rq).    620,    81    Atl.    1088,    S   Ann.    Cu.  Nerin,    1^8    U.    8.    678,    82    L.    ed.    644,  » 

S4B,   IB  Am.   Ncg.   Rep.   498;    Loalirilla   A  Snp.   Ct   Rep.    IS2;    Bell's   G«p    R.   Co.  t. 

N.  R.  Co.  V.  Wett  CoMt  Navml  Stores  Co.  FennaylnnU,  134  U.  S.  232,  3S  L.  ed.  SBI, 

IBS  U.  S.  483,  4B  L.  ed.  1136,  26  Sup.  Ct  10  Sup.  Ct  Rep.  833;   Puifio  Exp.  Co.  V. 

Rep.  746,  Knd  in  fact  all  tho»e  CMea  elted  Seibert,  142  U.  8,  330,  36  L.  ed.   1036,  t 

under'  tbe  Hcond  pangraph   ol   thl*  brief,  Intera.    Com.    Rep.    810,    12    Sap.    Ct    Rep. 

clearly   ihow   tlie  diatlnetion   between   the  260;  Olotza  T.  Tiernan,  148  U.  S.  867,  87 

Munn  Caae  and  the  ease  at  bar,  and  fur-  L.  ed.  8BB,  13  Snp.  Ct.  Rep.  726;  Columbiu 

ther  show  the  dietinction  between  a  quasi  Southern  R.  Co.  t.  Wright,  161  U.  B.  470, 

public   corporation   and  a  private  corpora-  38  L.  ed.  238,  14  Sup.  Ct  Rep.  3B8;  Uar- 

tlon,  or  between  a  eorporation  or   Individ-  cliant    t.    Pennijlvania    R.    Co.    163    U.    B. 

nal    whoae    bnaineu    is    impressed    with    •  380,   3B  L.  ed.   761,  14  Sup.   Ct  Rep.  894; 

public  use  and  an  individual  or  corporation  St.  Louis  k  S.  IT,  R.  Co.  t.  Mathews,  I6S 

wboae  businesa   is  purely  private.  U.    8.   1,   41    L.  ed.   611,   17   Sup.  Ct   Rep. 

In  decisions  of  this  court  rendered  sub-  243;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Mat- 
sequent  to  that  of  Munu  v.  Illinois,  B4  thews,  174  U.  S.  99,  43  L.  ed.  JIO,  IB  Sup. 
n.  S.  113,  24  L.  ed.  77,  and  in  which  the  Ct.  Rep.  609;  Barbler  r.  Connolly,  113  V. 
decision  and  opinion  in  tbat  case  are  com-  S.  27,  28  L.  ed.  023,  5  Snp.  Ct  Rep.  SS7i 
mented  upon,  this  court  has  made  clear  St  Louis,  I.  M.  &  8.  R.  Co.  <r.  Paul,  17S- 
what  was  there  meant  by  the  somewhat  U.  S.  404,  43  L.  ed.  746,  IB  Sup.  Ct  tMf. 
indefinite    phrases,    "s    nse    in    which    the  41B. 

public  has  an  interest,"  "a  public  nee  of       Tbe  act  is  not  repugnant  to  dtba  Iha- 

property,"   and   "property  affected  wltb   a  due    process   clanae   of   the   14th    Amend- 

public    interest."  ment  or  the  equal  protectira  clause. 

Burlington    Twp.    v.    Bessley,    B4    U.    S.        Orient  Ins.  Co.  v.  Daggs,  178  U.  S.  Ml, 

310,  24  L.  ed.   161;    Wabash,   Bt   L.   k   P.  43  L.  ed.  664,  19  Sup.  Ct  Rep.  881;   Ma- 

R.  Co.  V.  Illinois,  118  U.  8.  657,  SO  L.  ed.  goun  v.   Illinois  Trust  &  Sav.  Bank,   I?^ 

244,    1    Inters.    Com.    Rep.    31,    7    Sup.    Ct  U.  S.  283,  42  L.  ed.  1037,  18  Sap.  Ct  B^ 

Rep.  4;    Dow  v.  Bcidelman,  126  U.  6.  B80,  6B4;    Missouri   P.    R.    Co.   v.   Mackey,    1S7 

31  L.  ed.  B41,  2   Inters.  Cora.  Rep.  66,  S  U.   B.  206,  208,   SOB,  32  L.   ed.   107,   108, 

Sup.   Ct    Rep.    1028;    Budd   v.   New   York,  109,  8  Bnp.  Ct.  Rep.  IIBI;   Minneapolis  k. 

143    U.    S.    617,    36    L.    ed.    247,    4    Inters.  Bt.  L.   R.  Co.  v.   Beckwith,   129    U.   8.  20, 

Com.  Rep.  4S,  12  Sup.  Ct  Rep.  488.  82  L.  ed.  686,  B  Sup.  Ct.  Rep.  207;  David- 

VI      T  1.     c    n        -^    A^i  ^         ,  son  V.  New  Orleans.  90  U.  S.  97,  24  L.  ed. 

Mr.  John  S.  Dawson.  Attorney  General  3,  ^     ^    ,„     „.  S.  388,  389. 

V    ^    R  'k^     /    T^T^;   V^-   "'*^  «  L.  ed.  780,  790.  1b  Bap.  Ct  Hep.  383 

^X:  tL  ^"^X'-/^:       k'-  r,"-  ■""■  Hooper  v.  California,  166  U.  B.  64b"  8D  L. 

Charles  Blood  Smith,  filed  a  brief  (or  ap-  ^    ^j_  5   j„t^„    ^^^    j^^p    a,0_   I5  a„p^ 

^Jt'    ^  ,,...,         .1.     ..  Ct    Rep.    207;    Paul   ».    Virginia,    8    Walt 

The  act  «mpl.inrf  of  is  with.n  the  po-  ,gg    ,P,     10    L.   cd.   357,   1297 Ducat   t. 

].ce  power  of  the  state.  ^  „    1^  ]»  L.  ed.  972., 

,iJ^   ^7%   ^.   T  ^"^  "iif ",;  '•  !o%"»  f  B73rLiWpool  k  L.  Ufe  i  F.  Ins.  Co.  v 

^rT Vnrf.     ?;;«.„«'    ^h   ^p    ^V.  Maiaehuse^  (Liverpool   k   I.   Life  k   F. 


AlliAnce  Ins.   Co.  v.   Hsie,    216   U.   S.  307, 


U.  S.  239,  43  L.  ed.  432,  IB  Snp.  Ct.  Rep. 


.16  L  ed^  226.  31   Bup.  Ct  Rep.  246;  Car-  r^T' S^nV  Cta»   Co'uniy   v.Xuirern""?: 

A^i    sn  T"*!r'o.«    o%r.*^„-  l^   "■/■  i"'-  R-  Co.  118  U.  S.  394,  30  L.  ed.  118,  8  SuJ. 

411,  60  L.  ed.  246,  250    26  Sup    Ct  Rep.  ct.  Rep.  1132;    Bmyi.  v.  Ames,   166  U.  8. 

66;   Jacobson  v.  Massachusetts.   197  U.  S.  t^   42  ^  «d.  819,  18  Sup.  Ct  Rep.  418; 

n,  27.  31.  49  L.  ed.  643.  850,  861,  26  Sup.  cruteher  v.  KentuAy.  141  U.  S.  47,  36  L. 

Ct  Rep.  358.  3  Ann.  Cas.  765;  Lake  Shore  ^d.   04B.   11    Sup.   Ct   Rep.   861:    Bank   of 

ft  M.  8.  R.  Co.  V.  Ohio.  173  U.  S.  286.  2B7,  Augusta  v.  Earle,  18  Prt    S19,   10  L.  d. 

43  L.  ed.  702,  706.  19  Sup.  Ct  Rep.  465;  274;   Cooper  Mfg.  Co.  v.  Ferguson.  113  U. 

CitiMns"   Ins.    Co.   v.    Clay,    197    Fed.   435;  5.  727,  28  L.  ed.  1137,  5  Sup.  Ct.  Rep.  739; 

German   Alliance   Ins.   Co.   v.  Barnes.   186  Fire  Aaso.  vi  Philadelphia  v.  New  York, 

Fed.  789.  UB  U.  S.  110,  80  L.  ed.  842,  7  Snp.  Ct. 

Hie  act  is  not  repugnant  to  |  1  of  the  Rep.  108;  FritU  v.  Palmer,  132  U.  B.  282,. 
Uth  Amendment  as  the  sUt«  has  full  33  L.  ed.  317,  10  Bup.  Ct.  Rpp.  B3;  Bar- 
power  of  classification.  bier  t.  Connolly,  113  D.  B.  3^  28  L.  ed. 

Hayea  v.  Missouri.  120  U.  8.  «8,  30  J^  926.  6  Sap.  Ct  Rep.  867;   Soon  Hing  t. 

•"--•  o,„.,Google"" 
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Crowley,  US  U.  B.  703,  2S  L.  ed.  lUS,  S 
Sup.  Ct.  Rep.  730;  Kentucky  R.  Tax  Cik*. 
116  U.  8.  322,  20  L.  ed.  4U,  6  Sup.  Ct. 
Rep.  S7;  Home  Ina.  Co.  v.  New  York,  134 
U.  8.  006,  33  I.  ed.  1031,  10  Snp.  Ct  Rep. 
mS;  Pacifle  Exp.  Co.  y.  Seibert,  142  U. 
S.  33S,  8S  L.  ed.  lOSfi,  3  Inters.  Ctnn.  Rep. 
910,  IS  Bup.  Ct.  Rep.  260;  Orient  Ins.  Co. 
T.  Dt^ga,  172  U.  S.  602,  43  L.  ed.  664,  10 
Sup.  Ct.  Rep.  281;  New  York  t  N.  E. 
R.  Co.  T.  Hristol,  151  U.  S.  671,  88  L.  ed. 
274,  14  Sup.  Ct.  Rep.  437. 

The  Tslidit]'  of  the  set  esn  be  flustsined 
under  the  police  power  of  the  stste,  ss 
well  ss  under  the  power  of  the  state  to 
regulate  corporations  created  by  it,  or  per- 
mitted   by    it   t«   do   bosineaa    within    its 

British  Atueriea  Assnr.  Co.  t.  Bradford, 
00  Kan.  86,  66  Pac.  33B;  Atctiisoa,  T.  & 
S.  F.  R.  Co.  T.  Matthews,  66  Kan.  447,  40 
Pac  602,  8  Am.  Neg.  Rep.  27;  Gulf,  C. 
A  S.  F.  R.  Co.  V.  Ellifl,  106  U.  S.  156,  41 
L.  ed.  ass,  17  Sup.  Ct.  Rep.  266;  Atkinson 
w.  Woodmansee.  68  Kan.  74,  64  L.RA.  32S, 
74  Pac.  040;  Fidelity  Hut.  Life  Asm.  t. 
Mettler,  186  U.  S.  322,  46  L.  ed.  S31,  22 
Sup.  Ct  Rep.  662;  Atrhiaon,  T.  t  S.  F. 
R.  Co.  V.  Matthews,  174  U.  B.  SB,  43  L. 
ed.  SOS,  10  Sup.  Ct  Rep.  000;  Orient  Ins. 
Co.  V.  Daggs,  172  U.  8.  657,  43  L.  ed.  632, 
IS  Sup.  Ct.  Rep.  281;  Waters-Pierce  Oil 
Co.  T.  Texas,  177  U.  S.  28,  44  L.  ed.  0G7, 
20  Sup.  Ct.  Rep.  BIB;  New  York  L.  Tns. 
Co.  T.  Cravens,  173  U.  B.  304,  44  L.  ed. 
1118,  20  Sup.  Ct.  Rep.  062;  John  Han- 
<ock  Mut.  L.  Ina.  Co.  v.  Warren,  181  U.  S. 
73,  46  L.  ed.  7S5,  2]  Sup.  Ct  Rep.  635; 
Com.  V.  Vrooman,  164  Ps.  306,  26  L.R.A. 
£60,  44  Am.  8t  Rep.  603,  3D  Atl.  217i 
Doyle  V.  Continental  Ina.  Co.  04  U.  B. 
«85,  24  L.  ed.  148;  SUte  t.  Hiswniri  P. 
R.  Co.  33  Kan.  176,  6  Pao.  772;  Leaven- 
■worth  V.  Leavenworth  City  k  Ft.  L.  Water 
Co.  62  Kan.  643.  04  Pac.  66;  Waylsnd  v. 
Middlesex  County  Comrs.  4  Gray,  SOO; 
Lake  Koen  Nav.  Reservoir  k  Irrlg.  Co.  v. 
Klein,  63  Kan.  484,  63  Pac.  684;  West  v. 
Topeka  Sav.  Bank.  OS  Kan.  S24,  S3  L.ILA. 
137,  07  Am,  St  Rep.  385,  72  Pac.  262. 

The  classification  made  by  the  legisla- 
ture is  not  unreasonable. 

4  Enc.  U.  S.  Snp.  Ct.  Rep.  367;  Heath 
A  M.  Mfg.  Co.  T.  Worst,  207  U.  8.  354, 
.62  L.  ed.  243,  28  Sup.  Ct  Rep.  114;  Ozan 
Lumber  Co.  t.  Union  County  Nat.  Bank, 
207  U.  B.  258,  62  L.  ed.  107,  28  Sup.  Ct. 
Rep.  89;  Mobile  County  t.  Kimbsll,  102 
U.  8.  601,  26  L.  ed.  238;  Oulf,  C.  k  S. 
F.  R.  Co.  V.  Ellis.  106  U.  8.  160,  41  L.  ed. 
see,  17  8up.  Ct  Rep.  265;  Missouri,  K.  ft 
T.  R.  Co.  T.  May,  104  U.  8.  287,  48  L.  ed. 
Vri,  24  Sup.  Ct  Rep.  038. 

Is  insuranee  alTectad  by  pubUe  intarestt 
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8Ut«  T.  Vigilant  Ins.  Co.  80  KaB.  BSA, 
2  Pac.  840;  State  t.  Phlpps,  SO  Kaa.  911, 
18  L.RA.  657,  4  Inters.  Com.  Rep.  S», 
34  Am.  St.  Rep.  162,  31  Pac  1007;  BUker 
V.  Hood,  63  Kan.  BOO,  24  L.R.A.  Bfi4,  80 
Pac.  1116;  Freund,  Pol.  Poww,  H  MO,  401; 
.£tna  L.  Ins.  Co.  v.  Hardison,  IVO  Uaaa. 
18],  85  N.  E.  407",  100  Mass.  100,  ]2T  Am. 
St  Rep.  478,  85  N.  B.  410;  Selected  Es- 
says In  Anglo- American  Legal  History,  vol 
3,  p.  108;  Zartman,  Yale  Readings  in  In- 
surance, pp.  0-10;  1  Arnonld,  Marine  Ins. 
p.  102;  7  Enc  U.  8.  Sup.  Ct  Rep.  78;  4 
Enc.  U.  8.  Sup.  Ct  Rep.  77;  Northwesters 
Nat  L.  Ins.  Co.  t.  Rigga,  203  V.  8.  248, 
Bl  L.  ed.  108,  27  Sup.  Ct  Rep.  120,  7  Ann. 
Cas.  1104;  Phiznix  Asaur.  Co.  v.  Fire  De- 
partment, 117  Ala.  631,  42  L.RA.  46S,  23 
So.  343;  Exempt  Firemen's  Beuev.  Fund 
V.  Roome,  S3  N.  Y.  313,  46  Am.  Rep.  217; 
Firemen's  Benev.  Asao.  v.  Lounsbury,  XI 
111.  611,  74  Am.  Dec.  116;  Fire  Department 
V.  HelfeoBtein,  16  Wis.  130;  Munn  ▼.  Illi- 
nois, 04  U.  B.  113,  24  L.  ed.  77. 

The  legislature  may  flx  rates. 

Note  to  Winchester  A  L.  Tump.  Road 
Co.  T.  Croiton,  33  L.R.A.  177;  Hunn  *. 
Illinois,  B4  U.  B.  113,  24  L.  ed.  77;  Geoi^s 
R.  ft  Bkg.  Co.  T.  Bmith,  128  U.  S.  174,  Si 
L.  ed.  377,  0  Bup.  Ct  Rep.  47;  Hale,  De 
Portibus  Maris,  1  Hsrgraves  Law  Tracts, 
78;  Mobile  t.  Yuille,  3  AU.  137,  38  Am. 
Dec.'  441 ;  Lsurel  Fork  ft  8.  H.  R.  Go.  T. 
West  Virginia  Transp.  Co.  26  W.  Va.  324; 
Allnntt  V.  Inglie,  12  East  627,  11  ReviMd 
Rep.  4H2;  People  v.  Budd,  J17  N.  Y.  1, 
5  L.R.A.  5S9,  16  Am.  8t  Rep.  460,  22  N. 
E.  670,  343  U.  8.  517,  38  L.  ed.  247,  4 
Inters.  Cam.  Rep.  46,  32  Sup.  Ct  Rep.  4S8; 
Re  Annon,  60  Hun,  415,  2  N.  Y.  8upp.  276, 
affirmed  in  26  N.  Y.  8.  R.  654;  Spring 
Valley  Waterworks  ▼.  Sehottler,  110  U.  B. 
347,  38  L.  ed.  173,  4  Snp.  Ct.  Rep.  48; 
Brass  v.  North  DakoU,  153  U.  8.  301,  38 
L.  ed.  767,  4  Intera.  Com.  Rep.  670,  14 
Sup.  Ct.  Rep.  867,  affirming  2  N.  D.  482, 
62  N.  W.  408. 

The  right  to  regulate  prices,  as  well  as 
the  right  to  demand  serrlee,  are  each  evi- 
dence of  a  public  business,  but  neither  is 
neeessaiy  to  make  a  vocation  subject  to 
public  control. 

Budd  T.  New  York,  143  U.  8.  617,  86 
L.  ed.  247,  4  Inters,  Com.  Rep.  46,  12 
Sup.  Ct  Rep.  468,  117  N.  Y.  1,  6  L.R.A 
569,  16  Am.  8t.  Rep.  460,  22  N.  E.  070; 
Freund,  Pol.  Power,  g|  304,  378;  People 
V.  Formosa,  61  Hun,  272,  16  N.  Y,  Bupp. 
763,  131  N.  Y.  478,  27  Am.  St  Rep.  812, 
30  N.  E.  492;  Boawell  v.  Security  Mot 
L.  Ins.  Co.  103  N.  Y.  486,  IB  L,RA.|N.S.) 
046,  86  N.  E.  632;  Winchester  ft  L.  Tunip. 
Road  Co.  V.  Croxton,  08  Ky.  730.  33  L.R.A. 
188,  84  S.  W.  618;  West  Branch  Lnmber- 
,--  Its  V.  S. 
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tnen'a  Exch.  t.  Fisher,  ISO  Pa.  4T6,  24 
Ati.  73B;  Craig  t.  Kline,  05  P>.  399,  3 
Am.  Rep.  03fl;  Heniy  t.  Roberta,  BO  Fed. 
S02;  Genesee- Fork  Improv.  Co.  t.  Ive*, 
144  Fa.  114,  13  LJI.A.  4S7,  EZ  Atl.  687; 
Mobile  T.  Yuille,  3  Ala.  137,  SS  Am.  Dee. 
-441;  Bntss  T.  North  Dakota,  153  D.  8. 
.301,  SB  L.  ed.  757,  4  Inters.  Com.  Rep. 
OTO,  14  Sup.  Ct.  Rep.  857;  HcCarter  t. 
Elremen'a  Ina.  Co.  74  N.  J.  Eq.  372,  29 
L.R.A.IN.S.)  1194,  135  Am.  St.  Rep.  708, 
73  Atl.  SO,  414,  IS  Ann.  Cbs.  1048;  Civil 
ItighU  CaseH,  lOS  U.  S.  B2,  27  L.  ed.  S5S, 
3   Sup.   Ct,   Rep.   18. 

AaMciatioDB  having  all  the  power  to  6x 
tire  inauraoce  rates  have  been  authorized 
■bj  the  legislatures  of  numerous  rtates  of 
the  Union,  and  have  been  generally  uplicld 
jind  recognized  bj  the  courts  as  valid. 

New  York  Fire  Underwriters  v.  Biggins, 
130  App.  Div.  78,  114  N.  Y.  Supp.  500; 
>'ireman'a  Fund  Ins.  Co.  v.  Hcllner,  159 
AU.  447.  4B  So.  297,  17  Ann.  Caa.  793; 
Continental  Ins.  Co.  v.  Parkes,  142  Ala. 
G.10,  39  So.  204;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  505,  43  L.  ed.  555,  19  Sup.  Ct. 
Rep.  2S1 ;  Farmers'  k  M.  Ins.  Co.  v.  Dob- 
ney,  189  U.  8.  301,  47  L.  ed.  821,  23  Sup. 
Ct.  Rep.  6S5;  Barhier  v.  Connoll;,  113  U. 
S.  27,  28,  28  L.  ed.  023,  024,  5  Sup.  Ct. 
Rep.   367. 

That  there  Ja  a  relation  between  the  num- 
ber of  Area,  or  "Are  losses,"  an^  insurance 
rates,  does  not  admit  of  doubt.  If  an  own. 
«r  can  insure  his  property  more  cheaply 
than  he  can  protect  it,  he  will  continue 
to  insure  and  neglect  improvement  or  pro- 
tection. 

Zartman,  Tale  Lecturea  on  Fire  Insur- 
anca,  1909,  p.  213. 

After  stating  the  case  as  above,  Mr. 
Justice  HcKennn  delivered  the  opinion  of 
tliq  conrt: 

The  specific  error  complained  of  is  the  re- 
fusal of  the  district  court  to  hold  that  the 
act  of  the  state  of  Kansas  is  unconstitution- 
al and  void  as  ofTending  the  due  process 
dause  of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. '  To  support 
this  charge  of  error,  [AOB]  complainant  as- 
•erts  that  the  business  of  fire  insurance  is  a 
private  business,  and,  therefore,  there  is  no 
con  sti  tut  ion  a]  power  in  a  state  to  fix  the 
rates  and  charges  for  services  rendered  by 
it.  An  exercise  of  such  right,  it  is  con- 
tended, is  a  taking  of  private  property  for  a 
public  use.  The  contention  is  mada  in  va- 
rious ways,  and,  excluding  possible  eounter- 
-niling  contentions,  it  is  urged  that  the  act 
under  review  cannot  be  justified  as  an  exer- 
cise of  the  police  power  or  of  the  power 
of  the  state  to  admit  foreign  corporations 
within  its  borders  upon  such  tenna  as  It 
S9  I.,  cd. 


may  prescribe,  or  of  any  other  power  pos- 
sessed by  the  state;  that  no  state  has  the 
power  to  impose  unconstitutional  burdens 
either  upon  private  citizens  or  private  cor- 
porations engaged  In  a  private  business. 
The  basic  contention  is  that  the  business 

I  of  insurance  is  s  natural  right,  receiving  no 
privilege    from    the    state,    is    voluntarily 

:  entered  into,  cannot  be  compelled,  nor  can 
any  of  its  excrcisea  be  compelled;  that  it 
concerns  personal  contracts  of  indemnity 
against  certain  contingencies  merely. 
Whether  Burh  contracts  sliall  be  made  at 
all,  it  is  contended,  is  a  matter  of  jirivate 
negotiation  and  agreement,  and  necessarily 
there  must  be  freedom  In  fixing  their  terms. 
And  "where  the  right  to  demand  and  re- 
ceive service  does  not  exist  in  the  public, 
the  correlative  right  of  regulation  as  to 
rates  and  charges  does  not  exist."  Many 
elements,  it  is  urged,  determine  the  extend- 
ing or  rejection  of  insurance;  the  harjirds 
are  relative  and  depend  upon  many  circum- 
stances upon  which  there  may  be  different 
judgments,  and  there  are  personal  consider- 
ations  as  ncll, — "moral  haiarda,"  aa  th^ 
are  called. 

It  is  not  clear  to  what  extent  some  of 
these  circumatancea  are  urged  as  affecting 
tlie  power  of  regulation  in  the  state.  It 
would  seem  to  be  urged  that  each  risk  is 
individual,  and  no  rule  of  rates  can  be 
formed  or  applied.  Tbe  bill  asserts  the 
contrary.  It  in  effect  admits  that  tliere  can 
be  standards  and  clasBification  of  risks,  de- 
termined by  the  [406]  law  of  averages.  In- 
deed, it  is  a  matter  of  common  knowledge 
that  rates  are  flied  and  accommodated  to 
those  standards  and  class i flea tiona  In  pre- 
arranged schedules,  and,  granted  the  rates 
mRv  be  varied  in  particular  instances,  they 
are  sufficiently  deOnite  and  applicable  as  a 
general  and  practically  constant  rule.  Tliey 
are  the  product,  it  is  true,  of  skill  and  expe- 
rience, but  such  skill  snd  experience  a  regu- 
lating body  may  liave  as  well  as  the  creat- 
ing body.  Indeed,  an  allegation  in  the  origi- 
nal bill  that  the  superintendent  of  insurance 
could  not  have  the  requisite  technical  and 
mathematical  training  to  determine  whether 
a  basic  rate  or  an  actual  rate  as  applied  to 
any  particular  risk  was  or  was  not  reason- 
able, and  that  his  conclusion,  therefore, 
"would  be  a  mere  guess  or  arbitrary  deter- 
mination." was  omitted  by  an  amendment. 
It  would  Indeed  be  a  strained  contention 
that  the  government  could  not  avail  Itself, 
in  the  exercise  of  power  it  might  deem  wise 
to  exert,'of  the  skill  and  knowledge  pos- 
sessed by  the  world.  We  may  put  aside, 
therefore,  all  merely  adventitious  consider- 
ations and  come  to  the  bare  and  essential 
one,  whether  a  contract  of  flre  insurance  Is 
private,  and  aa  aneh  haa  eonititiitional  im- 
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munitj  from  ngnlation.  Or,  to  •tot«  It 
differentlf  uiil  to  espreM  iu  antitheticftl 
Itfopoaition,  ia  tha  btuineu  of  Inauruice  ao 
f«r  affected  with  a  publio  interett  h  to 
justify  legislative  T^fulation  of  ita  ratca? 
And  we  mean  a  broad  and  deflnite  pnblic 
iotereat.  In  aome  degree  the  public  intereat 
la  eoneemed  in  ererf  transition  between 
men,  the  sum  of  the  tranaactions  constitut- 
ing the  aetivitiea  of  life.  But  there  is  some- 
tbing  more  special  tban  this,  something  of 
more  deflnite  consequence,  which  makes  the 
pnhllc  interest  that  jnstifles  regulatory 
legislation.  We  can  best  explain  bj  ex- 
amples. The  transportation  of  property — 
business  of  common  carriers — is  obviously 
of  public  concern,  and  its  regulation  la  an 
accepted  governmental  power.  The  transmis- 
sion of  intelligence  is  of  cognate  character. 
There  are  other  [407]  utilities  which  are 
denominated  public,  such  as  the  furnishing 
of  water  and  light,  including  in  the  latter 
gas  and  electricity.  We  do  not  beaitate  at 
their  regulation  nor  of  the  flxing  of  the 
prices  which  may  be  charged  for  their  serv- 
ice. The  basis  of  the  ready  concession  of  the 
power  of  regulation  is  the  public  interest. 
Tbia  is  not  denied,  but  its  application  to 
insurance  la  so  far  denied  as  not  to  extend 
to  the  flxing  of  rates.  It  is  said,  the  state 
haa  no  power  to  fls  the  rates  charged  to 
the  public  by  cither  corporations  or  indi- 
viduals engaged  in  a  private  business,  and 
the  "teat  of  whethw  the  use  is  public  or  not 
i>  whether  a  public  trust  is  imposed  upon 
the  property,  and  whether  the  public  has  a 
l^al  right  to,  the  use  which  cannot  be  de- 
nied;" or,  as  we  have  said,  quoting  counsel, 
"Where  the  right  to  demand  and  receive 
•OTiee  does  not  exist  in  the  public,  the  cor- 
relative right  of  regulation  as  to  rates  and 
ehsrgea  does  not  exiit."  Casea  are  cited 
which,  it  moat  be  admitted,  support  the  con- 
tntion.  The  distinction  is  artiflcial.  It  is. 
Indeed,  but  the  assertion  that  the  cited  ex- 
amples embrace  all  eaaea  of  public  interest. 
The  complainant  explicitly  so  contenda,  urg- 
ing that  the  test  it  applies  excludes  the  idea 
that  there  can  be  a  public  Interest  which 
gives  the  power  of  regulation  aa  distinct 
from  a  public  use,  which,  neceaaarily,  it  is 
contended,  can  only  apply  to  property,  not 
to  personal  contracts.  The  distinction,  we 
think,  baa  no  basis  in  principle  {Noble 
8Ut«  Bank  v.  Haskell,  £19  U.  B.  1M,  GG 
L.  «d.  112,  it  L.RjI.(N.8.)  lOez,  31  Sup. 
Ct.  Hep.  186,  Ann.  Cas.  I912A,  467),  nor 
haa  the  other  contention  that  the  service 
which  cannot  be  demanded  cannot  be  regu- 
Uted. 

Uunn  T.  Illinois,  S4  U.  S.  113,  24  L.  ed. 
77,  is  an  Instructiva  example  of  legislative 
power  exerted  in  the  public  interest.  The 
Constitution  of  Illinois  declared  all  elevk- 
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tora  or  atorehousea,  where  grain  or  otbor 
property  was  stored  for  a  compenaaUon,  I* 
be  public  warehousea,  and  a  law  was  aohM- 
quently  enacted  fixing  rates  of  atorag*.  I» 
other  words,  that  which  bad  bean  private 
property  had  from  its  [408]  use*  beeotM^  U 
waa  declared,  of  public  concern,  and  the  eon- 
pensation  to  be  charged  for  ita  nae  pre- 
scribed. The  law  was  sustained  againat 
tha  contention  that  it  deprived  the  ownos 
of  the  warehousea  of  their  proper^  with- 
out due  process  of  law.  We  can  only  cit* 
the  case  and  state  ita  principle,  not  review 
it  at  any  length.  The  principle  waa  ex- 
pressed to  be,  quoting  Lord  Chief  Juatiee 
Hale,  "that  when  private  property  la  'af- 
fected with  a  public  interest,  it  ceaaea  to 
be  juria  privati'  only"  and  it  becomes 
"clothed  with  a  public  interest  when  used 
in  a  m«nner  to  make  it  of  puhlie  conse- 
quence, and  affect  the  community  at  large;" 
and,  so  using  it,  the  owner  "granta  to  the 
public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for 
the  common  good."  And  it  was  said  that 
the  application  of  tha  principle  could  not 
be  denied  because  no  precedent  could  be 
found  for  a  statute  precisely  like  the  one 
reviewed.  It  presented  a  case,  the  court  fur- 
ther said,  "for  the  application  of  a  long- 
known  and  well-establiBhed  principle  in  so- 
cial science,  and  this  statute  Himply  extends 
the  law  so  as  to  meet  this  new  develop- 
moit  of  commercial  progress."  The  princi- 
ple was  expressed  as  to  property,  and  the 
instance  of  its  application  was  to  propertf, 
but  it  Is  manifestly  broader  than  that  In- 
stance. It  is  the  business  that  is  the  funda- 
mental thing;  property  is  but  ita  inatm- 
mcnt,  the  means  of  rendering  the  si-rviM 
which  has  become  of  public  interest. 

That  the  case  had  broader  applicsHcn 
than  the  use  of  property  is  manifest  from 
tha  grounds  expressed  in  the  dissenting 
opinion.  The  basis  of  the  opinion  was  that 
the  bnaineaa  regulated  w»b  private  and  had 
"no  special  privilege  connected  with  it,  nor 
did  the  law  ever  extend  to  it  any  greater 
protection  than  it  extended  to  all  other  pri- 
vate boBinesa."  The  argument  enconntcrad 
opposing  examples,  among  others,  the  regn- 
lation  of  the  rate  of  interest  on  money.  Tha 
regulation  was  accounted  for  on  the  ground 
that  the  act  of  Parliament  permitting  the 
charging  [409]  of  srane  interest  waa  a  re- 
laxation of  a  prohibition  of  the  common  law 
against  charging  any  interest;  but  this  ex- 
planation overlooked  the  fact  that  both  the 
common  law  and  the  act  of  Parliament  wcrs 
exereisea  of  govemmoit  regulation  of  a 
strictly  private  buainess  in  the  intereat  of 
public  polity, —  a  policy  which  (till  enduiea 
and  still  dictates  regulating  laws.  Agsdnat 
that  eonssrratism  of  the  mind  which  pvta 
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to  question  every  new  meA  of  regulating 
bs'B'Btioii,  and  regard*  the  l^ieUtioa  in- 
Tklid  or  dnngerous  until  it  hae  become  fa- 
ailiftr,  government — atat*  and  national — 
haa  presaed  on  in  the  general  welfare;  and 
oar  report*  are  full  of  cases  where  in  in- 
Mance  after  instance  the  exercise  of  regu- 
lation was  reaiated  and  yet  mietained 
against  attacks  asserted  to  be  justified  b; 
the  Constitution  of  the  United  States.  The 
dread  of  the  moment  having  paoaed,  no 
one  is  now  heard  to  eay  tliat  rights  were 
restrained  or  their  constitutional  guaran- 
tiee impaired. 

Uunn  V.  niinois  was  approved  in  manj 
•tats  decisions,  but  it  was  brought  to  the 
review  of  thie  court  in  Budd  v.  New  York, 
143  U.  S.  617,  36  L.  ed.  24T,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  469,  and  its  doe- 
trine,  after  elaborate  consideration,  re- 
affirmed, and  against  the  same  arguments 
which  are  now  urged  against  the  Kansas 
statute.  Nowhere  have  these  arguments 
been,  or  could  be,  advanced  with  greater 
strength  and  telicitj'  of  expression  tlian  in 
the  dissenting  opinion  of  Mr.  Justice 
Brewer.  Every  consideration  was  adduced, 
based  on  the  private  character  of  the  busi- 
ncBB  regulated,  and,  for  that  reason,  its 
constitutional  immunity  from  regulation, 
with  all  the  power  of  argument  and  illustra- 
tion of  which  that  great  judge  waa  a  maS' 
ter.  The  considerations  urged  did  not  pre- 
vaiL  Against  them  the  court  opposed  the 
sverexlsting  police  power  In  government  and 
Ita  Deeesaary  exercise  for  the  public  good, 
and  declared  its  entire  accommodation  to 
ths  limitations  of  the  Constitution.  The 
eourt  WM  not  deterred  by  the  charge  (re- 
peated in  the  case  at  bar)  that  ita  decision 
had  the  sweeping  and  dangerous  compre- 
hension of  subjecting  to  [410}  legialative 
r^ulation  all  of  the  buatneeaea  and  affairs 
of  life  and  tbs  prices  of  all  commodities. 
Whether  we  may  apprehend  such  result  by 
extending  the  principle  of  the  cases  to  firs 
insurance  we  ahalT  presently  consider. 

In  Brass  r.  North  Dakota,  163  U.  S.  301, 
38  L.  ed.  767,  4  Inters.  Com.  Rep.  670,  14 
Sup.  Ct.  Rep.  867;  Hunn  v.  Illinoia  and 
Budd  V.  New  York  were  afBnned.  A  law 
of  the  state  of  North  Dakota  was  austained 
which  made  all  buildings,  elevators,  and 
warehouses  used  for  th«  handling  of  grain 
for  a  profit  public  warehouses,  and  fixed  a 
(torage  rate.  The  case  ts  important.  It 
extended  the  principle  of  the  other  two  eaaea 
and  denuded  it  of  the  limiting  element 
which  was  supposed  to  beset  it, — tliat  to 
Justify  regulation  ol  a  business  the  bnsi- 
Bess  must  have  a  monopolistic  character. 
That  distinction  was  preaaed  and  answered. 
It  waa  argued,  the  court  said,  "that  the 
statutei  of  Illinois  and  N«w  Tork  [passed 
•8  Ii.  ed. 


on  tn  the  Mann  and  Budd  Cases]  are  In- 
tended to  operate  In  great  trade  centers, 
where,  on  account  of  the  bttainess  being 
localised  in  the  hands  of  a  tvir  persona  in 
close  proximity  to  each  other,  great  oppor- 
tunitlM  for  combinationa  to  raise  and  con- 
trol elevating  and  storage  charges  are  af- 
forded, while  the  wide  extent  of  the  state  of 
North  Dakota  and  the  small  population  of 
Ita  country  towns  and  village*  are  said  ta 
present  no  such  opportunities."  And  it  was 
also  urged  that  the  method  of  carrying  on 
business  in  North  Dakota  and  the  Kaatan 
cities  was  different,  that  the  elevators  in 
the  latter  were  essentially  means  of  trans- 
porting grain  from  the  lake*  to  the  rail- 
roads, and  those  who  owned  them  could,  if 
uncontrolled  by  law,  extort  aucb  charge* 
aa  they  pleased,  and  stress  was  laid  upon 
the  ezpreaaion  in  the  other  eases  which 
represented  the  business  as  a  practical 
monopoly.  A  contrast  waa  made  between 
those  conditions  and  those  wliich  existed  in 
an  agricultural  state  where  land  was  cheap 
and  limitless  In  quantity.  It  was  replied 
that  thia  difference  in  conditions  was  "for 
those  who  make,  not  for  those  who  Interpret, 
the  laws."  And  considering  [411]  the  ex< 
pressions  In  the  other  cases  which,  it  was 
said,  went  rather  to  the  expediency  of  tbs 
laws  than  to  their  validity,  yet,  it  was  fur- 
ther aaid,  the  expressions  had  their  value  be- 
cause the  "obvious  aim  of  the  reaaoning 
that  prevailed  w^  to  show  that  the  sub- 
ject-matter of  these  eoaetmenta  fell  with- 
in the  l^timata  aphcre  of  legislative  power, 
and  that  so  far  aa  the  laws  and  Constitu- 
tion of  the  United  States  ware  concerned, 
the  legialation  in  queation  deprived  no  per- 
son of  hi*  property  without  due  process  of 
law." 

The  cases  need  no  explanatory  or  fortify- 
ing comment.  They  demonstrate  that  a 
buaineas,  by  eircumatance*  and  ita  nature, 
may  rise  from  private  to  be  of  public  con- 
cern, and  be  subject,  In  consequence,  to 
governmental  regulation.  And  they  demon- 
strata,  to  apply  the  language  of  Judge  An- 
drew* In  tiie  Budd  Case  (117  N.  ¥.  27,  S 
L.R.A.  6S9,  IS  Am.  St.  Rep.  4«0,  £2  N.  E. 
Q70),  that  the  attempta  mads  to  plaee  the 
right  of  public  regulation  in  the  cases  In 
which  it  has  been  exerted,  and  of  which 
we  have  given  examples,  upon  the  ground 
of  special  privilege  conferred  by  the  public 
on  those  affected,  cannot  be  supported. 
"The  underlying  principle  is  that  business 
of  certain  kinds  bold  such  a  peculiar  rela- 
tion to  ths  public  Intereat  that  tiiere  is 
superinduced  upon  It  the  right  of  pub- 
lie  regulation."  Is  the  business  of  Insur- 
ance within  tbe  prlneipleT  It  would  be  a 
bold  tbing  to  *ay  that  the  principle  is  fixed, 
Inclaati^  In  tlM  prceedeats  «f  the  past,  and 
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euinot  b«  applied  thongh  modem  Acouomic 
MaditioDB  may  nuka  nceeauLT;  or  boneflcUl 
iU  Bpplicktion.  Id  other  words,  to  My  that 
gOTenunent  poasesMd  at  one  time  a'gr««ter 
power  to  recognize  the  public  intereat  in  a 
bnalneu  and  iti  reguUtion  to  promote  the 
general  'welfare  than  government  poa«euM 
t«-day.  We  proceed,  then,  to  consider 
whether  the  buaincM  of  insurance  is  with- 
in the  principle. 

A  contract  for  fire  insurance  is  <me  for  in- 
demnity against  loss,  and  is  personsL  The 
admission,  however,  does  not  [412]  t«ke  us 
far  in  the  solution  of  the  question  present- 
ed. Its  pcTMnal  character  certainly  does 
not  of  itself  preclude  regulation,  for  there 
are  many  examples  of  government  r^u- 
lation  of  personal  contracts,  and  in  the  stat- 
utes of  every  state  in  the  Union  superin- 
tendence and  control  over  the  business  of 
insurance  are  exercised,  varying  in  details 
and  extent.  We  need  not  particularize  in 
detail.  We  need  only  say  tbst  there  was 
quite  early  (in  Hassacbu setts,  1B37,  New 
York,  18S3)  etsto  provision  for  what  is 
known  as  the  unearned  premium  fund  or 
reserve;  then  came  the  limitation  of  divi- 
dends, the  publishing  of  accounts,  valued 
policies,  standards  of  policies,  prescribing 
investment,  requiring  depoeita  in  money  or 
bonds,  confining  the  business  to  corpora- 
tions, preventing  discrimination  In  rate*, 
llmilation  of  risks,  and  other  regulations 
equally  restrictive.  In  other  words,  the 
state  has  stepped  in  and  imposed  conditions 
upon  the  companies,  restraining  the  abso- 
lute liberty  which  businesses  strictly  pri- 
vate are  permitted  to  exercise. 

Those  regulations  exhibit  it  to  be  the 
conception  of  the  lawmaking  bodies  of  the 
country  without  exception  that  the  business 
of  insurance  so  far  affect*  the  public  wel- 
fare as  to  invoke  nnd  require  governmental 
regulation.  A  conception  so  general  can- 
not be  without  cause.  The  universal  sense 
of  a  people  cannot  be  accidental;  its  per- 
■istenee  save*  it  from  the  chaige  of  un- 
considered impulsp,  and  its  estimate  of  in- 
surance certainly  has  substantial  basis. 
Accidental  fires  are  inevitable  and  the  ex- 
tent of  los*  very  great.  The  effect  of  in- 
surance— indeed,  it  has  been  said  to  be  its 
fundamental  object — is  to  distribute  the 
loss  over  as  wide  an  area  as  possible.  In 
other  words,  the  los*  is  spread  over  the 
country,  the  disaster  to  sn  individual  is 
shared  by  many,  the  disaster  to  a  commu- 
nity shared  by  other  communities;  great 
catastrophes  ore  thereby  lessened,  and,  it 
may  be,  repaired.  In  assimilation  of  insur- 
ance to  a  tax,  the  companies  have  been  said' 
to  he  [413]  the  mere  machinery  by  which 
the  inevitable  losses  h;  Are  are  distributed 
•o  OS  to  fall  as  lightly  as  possible  on  the 
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pnhUe  at  large,  the  body  of  the  insund,  aoi 
the  companies,  paying  the  tax.  Their  eOl* 
dcncy,  therefore,  and  strfvency,  are  of  great 
concern.  The  other  objects,  direct  and  i*- 
direct,  of  insurance,  we  need  not  mention. 
Indeed,  it  may  be  enough  to  say,  withoat 
stating  other  effect*  of  insurance,  that  a 
Urge  part  of  the  country'*  wealth,  subject 
to  uncertainty  of  loss  through  fire;  is  pro- 
t«cted  by  Insurance.  This  demonstrate*  the 
interest  of  the  public  in  it,  and  we  need 
not  dispute  with  tbe  economists  that  this  is 
the  result  of  the  "aubstitutiou  of  certain 
for  uncertain  toss,"  or  tbe  diffusion  of  poai- 
tivG  loss  over  a  large  group  of  persons,  a* 
we  have  already  said  to  be  certainly  one 
of  its  effects.  We  can  see,  therefore,  how.  it 
has  come  to  be  considered  a  matter  of  pub- 
lic concern  to  regulate  it,  and,  gOTcmman- 
tal  insurance  has  its  advocates  and  even 
examples.  Contracts  of  insurance,  there- 
fore, have  great«r  public  consequence  than 
contracts  between  individuals  to  do  or  not 
to  do  a  particular  thing  whoae  effect  stop* 
with  the  individuals.  We  may  say  in  pMS- 
ing  that  when  the  effect  goe*  beyond  tha^ 
tL-ere  are  many  exanple*  of  r^ulation. 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Bup.  Ct.  Rep.  383;  Griffith  v.  Con- 
necticut, 213'U.  S.  603,  B4  L.  ed.  1101,  SI 
Sup.  Ct.  Bep.  132)  Uuller  v.  Oregon,  208 
U.  S.  412,  62  L.  ed.  S6],  28  Sup.  Ct.  Rep. 
324,  13  Ann.  Cos.  S57;  Uutual  Loan  Co. 
v.  Martcll,  222  U.  S.  22S,  68  L.  ed.  176, 
32  Bup.  Ct.  Rep.  74,  Ann.  Cas.  1B13B,  52S; 
Sclimidinger  v.  Cliicsgo,  22e  U.  S.  678,  67 
L.  ed.  384,  33  Sup.  Ct.  Rep.  182;  Chicago, 
B.  t  Q.  R.  Co.  V.  McQuire,  219  U.  S.  548, 
66  h.  ed.  328,  31  Sup.  Ct.  Rep.  ihO;  Noble 
SUte  Bank  v.  Hsskell,  2IS  U.  B.  104,  U 
L.  ed.  112,  32  L.R.A.(N.S.)  1082,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cos.  1912A,  487. 

Complainant  feels  the  necessity  of  ac- 
counting for  the  r^ulatory  state  legisla- 
tion snd  refers  it  to  the  exertion  of  the 
palicc  power;  but,  while  ei:pressing  the- 
power  in  the  broad  Iai)guage  of  the  case*, 
seeks  to  restrict  its  application.  Counsel 
states  that  this  power  may  be  exerted  to 
"pass  laws  whose  purpose  is  the  health, 
safety,  morals,  and  the  general  welfare  of 
the  people."  The  admission  is  very  comprs- 
hensive.  What  makes  for  the  general  wcltnr* 
is  [414]  necessarily  in  the  first  instance  a 
matter  of  li^islative  judgment,  and  «  ju- 
dicial review  of  such  judgment  is  limited. 
"The  scope  of  judicial  inquiry  in  deciding 
tbe  question  of  poicer  i*  not  to  be  confused 
with  the  scope  of  legislative  oon elder ati on* 
in  dealing  with  the  matter  of  policy. 
Whether  the  enactment  is  wise  or  unwise, 
whether  it  Is  based  on  sound  eeonomte 
theory,  whether  it  is  the  best  means  to 
achieve  the  desired  result,  whether,  in  ahort. 
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*lw  ksfaUtive  diMretioo  withtn  Ita  ff- 
Mribcd  limtU  ihould  be  eserciMd  in  ft 
p«rticulftr  muiDcr,  are  mitten  for  tba  Jndg- 
meat  of  the  legiilature,  and  the  eamnt  con- 
flict of  aerioua  opinioD  does  not  HufBce  to 
bring  them  within  the  ruiga  ot  Judietal 
Mgniunce."  Chicago,  B.  &  Q.  R.  Co.  r. 
UcGuire,  Slfi  U.  8.  G40,  669,  66  L.  ed.  328, 
339,  31  Bup.  Ct.  Rep.  259. 

rhe  reatrictioDft  upon  the  legislative 
power  which  complainant  urges  we  have  di*' 
euuad,  or  rather,  the  cooiiderationB  which 
take,  it  !•  CMitended,  the  bueinesa  o{  insur- 
ance ontaide  of  the  aphere  of  the  power.  To 
the  contention  that  the  biulneaa  la  private 
we  haTa  oppoaed  the  conception  of  the  pub- 
lie  intereat.  We  have  ahown  that  the  buai- 
neoa  ot  inaurance  has  very  deflnite  charae- 
teriatica,  with  a  reach  of  influence  and 
eoasequcDce  beyond  and  different  from  that 
of  the  ordinary  buajneesea  of  the  commer- 
cial world,  to  pursue  which  a  greater  Jib- 
ertj  may  be  aaaerled.  The  transactions  ot 
the  latter  are  independent  and  Individual, 
terminating  In  their  effect  with  the  In- 
•taneefl.  The  eontraeta  of  insurance  may 
be  said  to  be  interdependent.  They  cannot 
be  regarded  singly,  or  isolatedly,  and  the 
effect  of  their  relation  ia  to  create  a  fund 
of  assurance  and  credit,  the  companies  be- 
coming the  depositories  of  the  money  of 
the  insured,  possessing  great  power  thereby, 
and  charged  with  great  responsibility.  How 
necessary  their  solvency  is,  is  manifest.  On 
the  other  hand,  to  the  inaured,  insurance  is 
an  atKt,  a  basis  of  credit.  It  ii  practical- 
ly >  necessity  to  business  activity  and  enter- 
prise. It  la,  therefore,  essentially  different 
from  ordinary  commercial  1415]  transsc- 
ttone,  and,  as  we  have  seen,  according  to  the 
sense  of  the  world  from  the  earliest  times, — 
certainly  the  bcrm  of  the  modem  world, — 
is  of  the  greatest  public  concern.  It  la  there- 
fore within  the  principle  we  have  announced. 

But  it  is  said  that  the  reasoning  of  the 
opinion  has  the  broad  reach  of  subjecting 
to  regulation  every  act  of  human  endeavor 
and  the  price  of  every  article  of  human  use. 
We  might,  without  much  concern,  leave  our 
discussion  to  take  eare  of  itself  against 
such  misunderstanding  or  deduction!.  The 
principle  we  apply  ii  deflnite  and  old,  and 
has,  aa  we  have  pointed  out,  illustrating  ex- 
amples. And  both  by  the  expression  of  the 
principle  and  the  citation  of  the  examples 
we  have  tried  to  eonflne  our  decision  to  the 
regulation  of  the  business  of  insurance,  it 
having  become  "clothed  with  a  public  in- 
terest," and  therefore  subject  "to  b«  eon- 
trollcd  by  the  (lublic  for  the  common  good." 

It  there  may  be  controversy  as  to  the 
business  having  snch  character,  there  can 
be  no  controversy  at  to  what  follows  from 
such  cliaracter  if  it  be  established.  It  is 
58  Ij.  ed. 


Idl^  therefore,  to  debate  whether  the  Ub- 
arty  of  contract  guaranteed  by  the  Consti- 
tution of  the  United  States  Is  more  inti- 
mately involved  in  price  regulation  than 
In  the  other  forms  of  regnlation  aa  to  the 
validity  of  which  there  is  no  dispute.  The 
order  of  their  enactment  certainly  cannot 
be  considered  an  element  in  their  legality. 
It  would  be  very  rudimentary  to  say  that 
measures  of  government  are  determined  by 
circumstances,  by  the  presence  or  imminence 
of  conditions,  and  of  the  legislative  judg- 
ment of  the  means  or  the  policy  of  re- 
moving or  preventing  tbem.  I'he  power  to 
regulate  interstate  commerce  existed  for  a 
century  before  the  intarstate  commerce  act 
was  passed,  and  the  Commission  constituted 
by  it  was  not  given  authority  to  fix  rates 
until  some  years  afterwards.  Of  the  agencies 
which  those  measures  were  enacted  to  [«iei 
regulate  at  the  time  of  the  creation  of  tlie 
power,  there  was  no  prophecy  or  conception. 
Nor  was  regulation  inimediato  upon  their 
existence.  It  waa  exerted  only  when  the 
siiF,  number,  and  influence  of  those  agencies 
had  sS  increased  and  developed  aa  to  eoem 
to  malce  it  imperative.  Other  illustrationa 
readily  occur  which  repel  the  intimation 
that  the  inactivity  ot  a  power,  however  pro- 
longed, militates  against  ita  legality  when 
It  is  e:cercised.  United  States  es  rel.  Atty. 
Gen.  T.  DeUware  k  U.  Co-  213  U.  S.  3SS, 
C3  L.  ed.  838,  29  Bup.  Ct.  Bep.  fi87.  It  ia 
oftcner  the  existence  of  necessity  rather 
than  the  prescience  of  it  which  dictates 
legislation.  And  so  with  the  regulations  of 
the  business  of  insurance.  They  have  pro- 
ceeded step  by  step,  differing  In  different 
jurisdictions.  If  we  are  brought  to  a  com- 
parison of  them  in  relation  to  the  power  ot 
government,  how  can  it  be  aaid  that  flxing 
the  price  of  insurance  is  beyond  that  power 
and  the  other  Instances  of  regulation  are 
notr  How  can  it  be  said  that  the  right  to 
engage  in  the  business  is  a  natural  one 
when  it  can  be  denied  to  individuals  and 
permitted  to  corporations!  How  can  it 
be  said  ta  have  the  privilege  of  a  private 
business  when  its  dividends  are  restricted, 
its  investments  controlled,  the  form  and 
extent  of  its  eontraeta  prescribed,  discrimi- 
nations in  its  rates  denied,  and  a  limi- 
tation on  ita  risks  imposed  I  Are  not  such 
regulations  reatrainta  upon  the  exercise  of 
the  personal  right —  aaserted  to  be  funda- 
mentalist dealing  with  property  freely,  or 
engaging  in  what  contracts  one  may  choose, 
and  witU  whom  and  upon  what  terms  one 
may  choose  1 

We  may  venture  to  observe  that  the  price 
of  insurance  is  not  flxed  over  the  counters 
of  the  companies  by  what  Adam  Smith  calls 
the  higgling  of  the  market,  but  formed  in 
the  oouncils  of  the  nnderwritera,  promnl- 
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gated  In  ichednlM  of  pnutieiilf  controlling 
eonstuiqr  whicb  the  applicAot  for  itunraaco 
ia  powerleu  to  oppose,  uid  nhicli,  therefore, 
hsB  led  to  the  assertion  that  the  biuiueaa  ol 
lusnranM  ia  of  monopolistic  character  and 
tliat-"it  U  illuMrr  [417]  to  apealc  of  a  lib- 
erty of  contract."  It  is  In  the  alternative 
presented  of  accepting  the  rates  of  the  com- 
paoies  or  retraining  from  insurance,  busl- 
neee  necessit;  impelling  if  not  compelling  it, 
that  we  may  discover  the  inducement  of  the 
Kansas  statute;  and  the  problem  presented 
ia  whether  the  legislature  could  r^ard  it  of 
as  much  moment  to  tiie  public  that  the; 
who  seek  Insurance  should  no  more  l>s 
constrained  by  arbitrary  terms  than  they 
who  aaek  traniportation  by  railroads, 
•team,  or  street,  or  by  coaches  whose  itiner- 
ary may  be  only  a  few  city  blocke,  or  who 
■edt  the  us*  of  grain  elevators,  or  to  be  ae- 
Mred  in  a  ni^t'e  accommodation  at  a  way- 
tide  inn,  or  in  the  weight  of  a  B  cent  loaf 
of  bread.  We  do  not  say  this  to  belittle 
tuoh  rights  or  to  exaggerate  the  effect  of 
insurance,  hut  to  exhibit  the  principle  which 
exists  in  all  and  brings  all  under  tht  same 
governmental  power. 

We  have  summarized  the  provisions  of  the 
Eansss  statute,  and  it  will  be  observed  from 
tbem  that  they  attempt  to  systematiie  the 
control  of  insurance.  The  statute  seeks  to 
secure  rates  which  shall  be  reasonable  both 
to  the  insurer  and  the  insured,  and  u  a 
means  to  this  end  it  prescribes  equality  of 
ehargei,  forbids  initial  discrimination 
■ubteqnently  by  the  refund  of  a  portioi 
tbe  rates,  or  the  extension  to  the  insured 
of  any  privilege;  to  this  end  it  requi 
publicity  in  the  basic  schedules  and  of  all 
of  the  conditions  which  affect  the  rates  or 
the  value  of  the  insurance  to  the  insured, 
and  also  adherence  to  the  rates  as  pub- 
Ushed.  Whether  the  requirements  are  neces- 
sary to  the  parpoM,  or — to  confine  our- 
•clvea  to  that  which  is  under  review — 
whether  rate  r^ulation  is  necessary  to  the 
purpose,  ia  a  matter  for  legislative  Judg- 
ment, not  judicial.  Our  function  is  only 
to  Betermine  the  existence  of  power. 

The  bill  attacks  the  statute  of  Ks 
discriminating  against  eomplainant  boc*uas 
the  statute  excludes  from  its  provisions 
farmers'  mutual  insurance  companies,  or- 
ganlced  [418]  and  doing  bnatneas  under  the 
laws  of  the  state  and  insuring  only  farm 
property.  The  diarge  is  not'dlsoussed  In  the 
elaborate  brief  of  counsel,  nor  does  it  seem 
t*  hare  bMB  pntMd  la  the  lowtt  court; 
It  ia,  hownar,  co<nr«d  l^  tha  aaaignments 
of  wror. 

Tlw  prorlstoa  of  the  atatuta  la.  That 
nothiiig  In  tUa  act  shall  affeot  larmara'  mit- 
eoBpaniea,  organised  asd  do> 


and  insuring  only  farm  proper^,"  n*  dis- 
tinction is  therefore  between  eo-opoative  i»- 
snrance  companies  inauring  a  apeeial  kisd 
of  property  and  all  other  issuranea  eces- 
paniea.  It  Is  only  with  that  distinetioK 
that  we  are  now  coneemed.  Thar*  are 
special  provisions  la  the  atatntaa  of  Ka» 
saa  for  the  organization  of  co-operative  eon- 
pauies,  and  if  the  statute  under  reriew  dis- 
criminates between  them  the  G«maa 
Alliance  Company  cannot  avail  itaeU  of  the 
discrimination.  A  citation  of  cases  ia  not 
necessary,  nor  for  the  goieral  principle  that 
a  discrimination  is  valid  if  not  axbitrary, 
and  arbitrary  in  the  l^islative  sense,  that 
is,  outside  of  that  wide  discretion  which  a 
l^alsture  may  exercise.  A  legislative 
classification  may  rest  on  narrow  distino- 
tions.  Legislation  is  addressed  to  evils  a* 
they  may  appear,  and  even  degrees  of  evil 
may  determine  its  sxercise.  Oaan  Lumber 
Co.  V.  Union  County  Nat.  Bank,  208  U.  S. 
823,  60  L.  ed.  UTa,  26  Bup.  Ct  Sep.  TS8. 
There  are  certainly  differences  betwew 
stock  companiea,  such  aa  complainant  is, 
and  the  mutual  companies  descrit»ed  in  Uw 
bill,  and  a  recognition  of  the  dUterowea  Wt 
cannot  say  ia  outside  of  the  conatltntional 
power  of  the  l^islature.  Orient  Ins.  On. 
V.  Daggs,  172  U.  8.  Ml,  43  L.  ed.  562,  U 
Sup.  OL  Rep.  281. 
Decree  affirmed. 

Hr.  Justice  Lurton  was  not  preasnt  whc* 
this  case  was  argued,  and  took  no  part  ia 
its  decision. 

Hr.  Justice  I«inar,  dissenting: 
I  dissent  from  the  decision  and  the  rea* 
soning  upon  which  It  Is  based.  The  ease  doea 
not  dasl  with  a  sUtnU  affeetli*  [41B]  the 
safety  or  morals  of  the  publio.  It  preaents 
no  question  of  monopoly  in  a  prime  necaa- 
sitj  of  life,  but  relatea  solely  to  the  power 
of  the  state  to  &x  the  price  of  a  strietly 
personal  contract.  The  oonrt  holda  that 
fire  insurance,  though  personal,  is  affected 
with  a  publie  intereat,  and  therefore  that 
the  business  may  not  only  be  rognlatad, 
but  that  the  premium  or  price  to  be  paU 
to  the  insurer  for  entering  into  that  per- 
sonal eontraet  can  i>e  fixed  by  law. 

The  fixing  of  the  prioe  for  the  nae  of 
private  proper^  ia  aa  mnch  a  takii^  as 
though  the  fee  itself  had  been  condemned 
for  a  lump  sum;  that  taking,  whether  by 
fixing  rate*  for  the  nas  or  bj  payiag  a 
lump  snm  for  the  fee,  haa  alwaya  hereto- 
fore been  thought  to  be  pennisaihle  only 
when  it  was  for  a  pnblic  nsa.  But  the 
eourt  in  this  caaa  holds  that  there  la  no 
distinction  between  the.jkower  to  take  tor 
pnblie  use  and  the  power  to  regnlata  the 
(Bcerdse  of  private   rights   for   the  pidiUe 
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good.  That  U  tlia  fundtmenUJ  proposition 
OB  which  the  cmM  must  atutd,  ud  the  da- 
cliion  nnst  therefore  be  eonsidered  in  the 
light  of  that  mling  mai  of  the  rHolts  wbicli 
Bitist  ncmsMtil;  How  from  the  fnture  ap- 
plteation  of  tliat  principle.  For  if  the 
power  to  r^ulate,  In  the  interest  of  the 
poblic,  comprehends  wliat  is  intended  in  the 
power  to  take  property  for  public  use,  it 
must  inevitably  follow  that  the  price  to 
be  paid  for  any  service  or  the  use  of  any 
property  can  t>e  regulated  by  the  general 
assembly.  This  Is  so  because  the  power  of 
regulation  is  all- pervading,  as  witness  the 
statute  of  frauds,  the  recording  acta,  weight 
and  measure  laws,  pure  food  laws,  hours  of 
service  laws,  and  innumerable  other  enact- 
ments of  that  class.  And  if  this  power  be 
as  extensive  as  Is  now,  for  the  first  time, 
decided,  then  the  cttiren  holds  his  propi^rty 
and  his  Individual  right  of  contract  and  of 
labor  under  legislative  favor  rather  than 
under  crnistitutionul  guaranty.  The'princi- 
ple  is  applied  here  to  the  case  of  Insurance', 
but  the  nature  of  that  business  [4X0]  and 
the  Intangible  character  of  its  contracts  are 
such  as  to  indicate  the  fsrreaching  effect  of 
the  principle  announced,  and  warrants  a 
statement  of  some  of  the  grounds  of  dissent 
Insurance  is  not  production;  nor  manu- 
facture; nor  trsnHportstion  1  nor  merchan- 
dise. And  this  court  in  New  York  L.  Ins.  Co. 
V,  Deer  Lodge  County  at  the  present  term 
[231  U.  B.  495,  ante,  332,  34  Sup.  Ct.  Rep. 
187]  reaffirmed  its  previous  rulings  that 
"insurance  is  not  coramerce,"  "not  an  in- 
strumentality of  commerce,"  "not  a  transac- 
tion of  commerce,"  "but  simply  contracts 
of  indemnity  against  loss  by  Are."  Such  a 
contract  is  personal,  and  in  the  state  whose 
statute  Is  under  consideration,  insurance 
companies  are  classed  among  those  "itriotly 
private."  Leavenworth  County  v.  Miller,  T 
Ean.  620,  18  Am.  Rep.  425.  The  tact  that 
insurance  Is  a  strictly  private  and  a  per- 
sonal contract  of  indemnity  puts  it  on  the 
extreme  outside  limit,  and  removes  it  as 
far  as  any  business  can  be  from  those  that 
are  in  their  nature  public.  So  that  if  the 
'  price  of  a  private  and  personal  contract  of 
Indemnity  can  be  r^pilated, — if  the  price  of 
a  chose  in  action  can  be  Sied, — then  the 
price  of  everything  within  the  circle  of  Imsi- 
DCiB  transactions  can  be  regulated.  Con- 
sidering, therefore,  the  nature  of  tbe  sub- 
ject treated  and  tbe  reasoning  on  which  the 
court's  opinion  is  ttased,  it  Is  evident  that 
the  decision  is  not  a  mere  entering  wedge, 
but  reaches  the  end  from  the  beginning,  snd 
announces  a  principle  which  points  inevit- 
ibly  to  the  conclusion  that  tbe  price  of 
•very  article  toH  and  the  price  of  every 
•ervlce  offered  can  be  r^ulated  by  statute. 
And  each  laws  ar«  not  without  English 


precedent.  For  while  no  statute  ever  before 
attempted  to  fix  tbe  price  of  a  oontraet  of 
indemnity,!  yot  under  a  Parliament  that 
sat  as  a  perpetual  constitutional  convention, 
with  power  [421]  to  pass  bills  of  attainder 
to  take  property  for  private  pnrpoees,  and 
to  take  it  without  due  process  of  law,  many 
statutes  approaching  that  now  under  re- 
view were  adopted  and  enforced.  Acts  were 
passed  by  Parliament  fixing  the  price  of 
many  commodities  that  were  convenient  or 
useful.  These  laws  did  not  stop  at  fixing 
tlie  price  of  property,  Init,  like  the  present 
act,  they  fixed  the  price  of  private  emt- 
tracta,  and  by  statute  prescribed  the  rate 
of  wages,  and  made  it  nnlsvrful  for  ttie  soii- 
ployee  to  receive  or  for  the  employer  to  give 
more  than  the  wage  fixed  by  law.  It  la 
needless  to  say  that  these  laws  were  felt  t« 
be  an  infringement  upon  tbe  rights  of  mn; 
that  tliey  were  bitterly  resisted  by  buyer 
and  seller,  by  employer  and  employee,  and 
were  a  source  of  pen>etual  irritation  often 
leading  to  violence.  But  the  fact  that  the 
English  Parliament  had  the  arbitrary  power 
to  pass  such  statutes  made  them  valid  in 
law,  though  tbey  were  in  violation  of  the 
inherent  rights  of  individusL  In  time,  the 
great  injustice  in  this  was  so  far  recognised 
that  these  laws,  fixing  the  price  of  strictly 
private  contracts,  seem  to  have  been  re- 
peated, and  Lord  Ellenborongh,  while  en- 
forcing, ••  proper,  a  rate  for  public 
wharves,  was  able  to  say.  In  Allnntt 
r.  Inglis,  12  East,  S3S,  "tliat  the  gen- 
eral principle  is  favored  that  every  man 
may  fix  whatever  price  he  pleases  for 
his  own  property  or  for  the  use  of  It" 
But  what  was  a  favor  in  England,  that 
might  at  any  time  be  withdrawn,  was 
in  this  countt7  made  a  constitutional  right 
that  could  not  be  withdrawn.  For  although 
the  practice  of  fixing  prices  may  havs  pre- 
vailed in  some  of  the  colonies  "up  to  the 
time  of  independence,"  yet,  as  Judge  Cooley 
sayB,  since  independence  "it  hsa  been  com- 
monly supposed  thst  a  general  power  in  the 
state  to  r^ulate  prices  was  inconsistent 
with  constitutions  I  liberty."  Cooley,  Const. 
Lim.  7th  ed.  S07;  Stickney,  State  Control 
of  Trade,  p.  3,  and  the  abstract  of  Eng- 
lish price-fliing  statutes,  pp.  9  et  109.  Tliat 
common  suppoaition  Is  rightly  founded  on  the 
fact  [422]  that  the  Constitution  recognizes 
the  litierty  to  contract  and  right  of  prlTate 
property.  They  Include  not  only  the  right 
to  make  contracta  with  which  to  acquire 
property,  but  the  right  to  fix  the  price 
of  its  use  while  It  is  held,  and  tbe  further 
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rtgbt  to  flx  tlw  prlea  If  It  U  to  be  Hid. 
To  deprive  aaj  penon  of  either  i*  to  %ak» 
propertj,  ■Inoe  there  cui  be  no  liberty  of 
contrMt  and  true  private  ownerthip  if  the 
price  of  ita  OM  or  iU  lale  ii  fixed  bj  Iaw. 
Th&t  right  i>  to  attribate  of  ownerehip. 
SUte  Freight  Tex  Cue,  IS  Wall.  2TB,  top, 
21  L.  ed.  162. 

But  it  may  be  aaid  that,  thongb  ininr- 
anee  la  .a  contract  of  Indemnit;,  and  per- 
Bonal,  lt>  pereooal  character  hu  not  been 
thought  to  preelnde  the  many  r^uUtor; 
meainrea  adopted  and  nutelned  during  the 
paat  bnndred  jeara. 

Tbit  U  moat  freely  conceded.  Bat  it 
U  eqaally  true  that  the  failure  for  more 
than  one  hundred  yean  to  attempt  to  fli 
tbe  ratee  of  inauranoe  la  Indubitable  evi- 
dence of  the  general  public  and  l^ialative 
etneeption  that  the  bnainee*  of  iniu  ranee 
did  not  belong  to  the  clau  wboae  ratea 
could  b«  fixed.  That  settled  ueage  ia  not 
an  accident.  For  rate-making  ia  no  new 
thing,  and  neither  ia  iniurance.  Ita  uae 
in  protecting  the  owner  of  property  againat 
loaa;  it*  value  aa  collateral  in  securing 
loana;  ita  method  of  average*  end  diatribut- 
ing  the  riak  between  many  person*  widely 
•eparated,  and  all  contributing  imBll  pre- 
mium* in  return  for  the  promiee  of  a  large  in- 
demnity, has  been  known  for  centiirie*.  All 
these  consideration*  were  recently  pressed 
upon  the  court  in  an  effort  to  eecure  a  rul- 
ing that  insurance  wa*  commerce.  In  re- 
fu*ing  to  accede  to  the  aufflciency  of  the 
argument,  the  court,  in  tbe  Deer  Lodge 
Case,  pointed  out  that  the  aiie  of  the  husi- 
neaa  of  inaurance  did  not  change  the  in- 
herent nature  of  the  buainess  itself,  say- 
ing that  "the  number  of  transactions  do 
not  give  the  business  any  other  character 
than  magnitude." 

The  character  of  ineurance,  therefore,  a*  ■ 
private  and  personal  contract  of  indemnity, 
ha*  not  been  changed  by  [423]  ita  magni- 
tude or  by  the  fact  that  more  policie*  and 
for  great^  amounta  are  now  written  than  in 
the  centuries  during  which  no  effort  baa 
ever  before  been  made  t«  fix  their  rate*.  It 
ia,  however,  undoubtedly  true  that  during 
an  of  that  period  re^wlatory  itotutw  were, 
from  time  to  time,  adopted  to  protect  the 
public  against  condition*  and  praotieet 
which  were  eubject  to  regulation.  The  pnb- 
lie  had  no  mean*  of  Iniowlng  whether  tbeat 
oorporations  were  solvent  or  not,  and  atat- 
ntM  were  paased  to  require  a  publication 
of  tbe  flnanclal  condition.  The  policies  were 
long  and  complicated,  with  exception*  and 
qnalillcatfona  and  proviao*.  They  were 
oftta  nnreod  by  the  poli^  holder  and  aome- 
tlmea  not  underetood  when  read.  Statutee 
were  accordingly  passed  providing  tor  a 
atandard  form  of  policy  in  order  to  protect 


the  aamred  against  his  tnaxperiCBea,  to  pn- 
vent  hard  bargain*,  and  to  avoid  waatiuMi 
litigation;  and  aa  aimilar  evils  appear  tb^ 
may  be  dealt  with  by  rq[ulatory  or  prohibit- 
ory legialation  just  a*  statutes  were  pawaJi 
and  can  *til1  be  paaaed  to  puniah  eonbiDa- 
tiona,  pooling  arrangements,  and  all  thoa* 
practice*  which  amount  to  unfair  catnpe- 
tition. 

But  tlieee  and  those  referred  to  in  He 
Carter  v.  Firemen's  In*.  Co-  74  N.  J.  Eq. 
372,  29  L.B.A.{N.S-)  1194,  13S  Am.  Bt. 
Rep.  708,  73  AU.  80,  414, 18  Ann.  Gas.  1D48, 
tumish  inatances  of  the  ezerciae  ot  tUa 
power  to  regulate  which  can  be  oiertad 
againat  any  peraon,  trade,  or  business,  no 
matter  great  or  email.  Thi*  power  to  rags- 
lute  i*  so  much  oftener  exerted  againat  the 
large  buBinras,  because  the  evil*  are  tbMi 
more  apparent,  that  the  aiie  of  the  baelneas 
and  tbe  number  of  peraona  interested  fa 
Bometimea  referred  to  aa  indicating  that 
the  bueine**  ia  affected  witb  a  pnblie  in- 
terest. But  there  1*  no  inch  limitaUos. 
For  the  power  to  reflate  ia  tbe  eaaential 
power  of  government  which  can  be  exerted 
against  the  whole  body  of  the  pubUe  or  tbe 
smalieat  busines*.  And  if,  as  seems  to  be 
implied,  the  fact  that  a  buaineaa  may  be 
regulated  i*  to  be  the  teat  of  the  power  to 
fix  rates,  it  would  follow,  since  all  can  be 
[4S4]  regulated,  the  price  cliarged  bj 
all  can  be  reguUted.  Or  if  grant  die 
is  the  teat,  if  the  number  of  eoatomera 
ia  tbe  test,  if  the  scope  of  the  buaineaa 
Uiroughout  the  nation  I*  the  tc*t.  If 
tbe  coDtribution*  of  tbe  many  to  the 
value  of  the  bnaineas  1*  the  teat, — or 
if  it  take*  a  combination  of  all  to  mert 
the  condition,— then  every  buaineaa  with 
great  capital  and  many  cuatomers  distrib- 
uted throughout  the  country,  and  making  a 
large  business  possible,  must  be  treated  aa 
affected  with  a  public  intereat,  and  the  prlet 
of  the  good*  on  its  ahelves  can  be  fixed  by 
law.  Then  could  the  price  of  nawapapera. 
mBgazlnea,  and  the  like  b«  fixed,  baMuae 
certainly  nothing  i*  more  affected  with  a 
publle  intereat,  nothing  i*  so  dependent  on 
tbe  public,  nothing  reochea  so  many  per- 
aons,  and  *o  profoundly  affeeta  pnbtis 
thought  and  public  business.  Such  a  ba^ 
neas  is,  indeed,  affected  with  a  public  in- 
terest,— justifying  regulation  [Lewis  Pnb. 
Co.  T..  Morgan,  229  U.  8.  288,  B7  L.  ad. 
U90,  S3  Sup.  CL  Sep.  867  ^  but  not  tbe 
fixing  of  the  price  of  the  paper  or  periodi- 
cal or  the  ratea  of  advertiaing.  For  (p-eat 
and  pervaaive  as  ia  the  power  to  regulat«,  tt 
cannot  override  the  eonatltntional  priMi- 
ple  that  private  property  cannot  be  takcB 
for  private  purpoaea.  Miaaonrl  F.  R.  Co.  t. 
Nebraaka,  104  U.  S.  403,  41  L.  ed.  4W,  17 
Bnp.  Ct.  Kep.  ISO.    That  liraltetion  «  thi 
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power  of  gomnment  orer  the  indivldiul 
■nd  hU  property  cumot  be  avoided  bj  call- 
ing Kn  unlaifful  taking  a  muonable  rego- 
btion.  Indeed,  the  protection  of  proper^ 
la  an  incident  of  tlie  more  fandameutal  atfd 
Inportuit  right  of  liberty  guaranteed  by 
the  Conatitntion,  and  which  entitled  the 
eitian  freely  to  engage  in  any  honeat  call- 
ing, and  to  nialie  contracta  aa  btiyer  or  wU- 
•r,  a*  employer  or  employee,  In  order  to 
nipport  hlmielf  and  family. 

It  aald,  however,  that  the  validity  of  rate* 
atatutea  haa  often  been  recognised,  notably 
in  the  Huan  Cak  (M  U.  B.  126,  24  L.  ed. 
M),  where  a  atatute  waa  niHteined  which 
regolated  the  prieo  to  be  charged  tor  itor- 
ing  grain  in  elevators. 

The  Hunn  Case  ii  a  landmark  in  the  law. 
It  li  accepted  [42S]  aa  an  authoritative  and 
aeenrate  statement  of  the  prinelpla  on  which 
the  right  t«  ftz  ratea  is  baaed.  But  the 
atatute  there  nnder  review  did  not  under- 
take to  fls  the  price  of  a  personal  contract, 
but  bo  fli  the  price  for  the  uie  of  prop- 
erty, once  private,  but  then  public.  The 
reasoning  of  the  court  clearly  ahowa  that 
in  order  to  regulate  rates,  two  thingi  must 
concur — (1)  the  business  must  be  affected 
with  a  public  interest;  and  {i)  the  prop- 
erty employed  in  such  busineai  must  be  de- 
voted to  a  public  use.  The  basic  principle 
of  the  decision  waa  tlis  oft-quoted  aaying  of 
Lord  Bale  that  "when  private  property  Is 
'affected  with  a  public  intareat,  it  ceases  to 
b«  fwi*  privati  only.' "  'Ihe  decision  in  the 
Hnnn  Case  was  but  an  application  of  that 
terse  statement,  and  was  applied  in  a  ease 
where  the  elevators  had  been  devoted  to  a 
public  use.  This  will  distinctly  appear 
from  the  statement  bj  the  court  of  the 
qnntion  involved  and  decided.  For  aftar 
reviewing  and  applying  Lord  Hale's  pithy 
aaying,  and  reviewing  the  other  authoritiee, 
the  court  aaid  (Itallca  ours)  i 

"Enough  has  already  been  said  to  show 
that  when  privata  property  ta  d»vottd  to  a 
puiKc  tue  It  is  subject  to  public  regula- 
tion. It  remains  only  to  ascertain  whether 
the  tMf-ahoHSM  of  these  plaintifTs  in  error 
and  the  business  which  is  carried  on  there 
eome  within  the  operation  of  this  principle." 

Not  only  doe*  the  Munn  Caae  show  that 
the  right  to  fix  price*  depends  on  the  con- 
eurrence  of  public  interest  and  the  employ- 
ment of  property  devoted  to  a  public  use, 
but,  with  the  exception  of  the  Louisiana 
Bread  Case,  Qulllotte  v.  New  Orleans,  IS 
La.  Ann.  432,  it  U  believed  that  every 
American  rata  statuta  since  the  requirement 
that  property  should  not  be  taken  without 
daa  process  of  law  related  to  a  buainesa 
which  waa  public  in  ita  character  and  em- 
ployed visible  and  tangible  property  which 
had  been  devoted  to  a  public  use. 
ftS  L.  ed. 


The  list  of  rate-r^ulated  occnpations  is 
not  too  long  to  be  here  given.  It  includes  ca> 
nala,  waterweya,  and  [426]  booms;  bridg- 
es and  ferries;  wharves,  docks,  elevators, 
and  stockyards;  tolegrsi^,  talephone,  elec- 
tric, gas,  and  oil  lines;  turnpikes,  railroads, 
and  the  various  forms  of  common  carriers, 
including  express  and  eaba.  To  this  should 
be  added  the  ease  of  the  innkeeper  <aH  to 
which  no  American  caM  has  been  found 
where  the  constitutional  question  as  to  the 
right  ta  fix  hie  rates  has  been  considered), 
the  coofeagedly  close  case  of  the  irrigation 
ditahee  for  distributing  watar  (San  Dieg» 
Land  i.  Town  Co.  v.  Jasper,  189  U.  S.  43S, 
47  L.  ed.  B92,  23  Bup.  Ct  Rep.  5T1),  and 
the  toll  mill  acts.  This,  of  course,  doea 
not  include  the  case  of  condemnatioa 
for  governmental  purpOMs  or  tor  roads  anil 
ways  where  no  question  of  rates  Is  Involved. 
There  may  be  other  instances  not  found,  but 
It  is  belipvod  that  the  foregoing  numeratioik 
exhausts  the  Hat  of  what  has  heretofore 
been  treated  aa  a  public  business  justifying 
the  exsrciae  of  the  price-fixing  power  against 
persons  or  corporations. 

It  is  to  be  noted  that  in  each  instance  the 
power  to  regulsta  rates  Is  ^ercised  against 
a  businesa  which  in  every  caae  used  tangible 
property  devoted  to  a  public  use.  Some  of 
them  had  a  monopoly  (Spring  Vall^ 
Waterworks  v.'  Schottler,  110  U.  S.  354,  2S 
L.  ed.  ITS,  4  Sup.  Ct.  Rep.  4B).  Some  of 
them  had  franchisea.  Host  of  them  used 
public  ways  or  employed  property  which 
they  had  acquired  by  virtue  of  the  power  of 
eminent  domain.  They  were  therefore  sub- 
ject ta  the  correlative  obligation  ta  have 
the  use,  of  what  had  been  thus  taken  by 
law,  fixed  by  law.  And  as  furtlier  pointing 
out  the  charactaristiea  of  the  public  use 
justifying  the  fixing  of  prices,  it  will  be 
noted  that,  with  the  exception  of  tall  rallla 
(which,  however,  do  employ  property  de- 
voted to  a  public  use),  they  all  have  direet 
relation  ta  the  busineaa  or  faeilltiea  of 
transportation  or  distribution, — to  trans- 
portation by  carriers  of  passengers,  goods, 
or  intalligence  by  vehicle  or  wire;  ta  dis- 
tribution of  watar,  gas,  or  eleetrid^ 
through  ditah,  pipe,  or  wire;  to  wharfage, 
storage,  or  accommodation  of  property  b» 
fore  the  journey  begina,  when  it  ends,  or 
along  the  way. 

[4X7]  When  thns  numerated,  th^  ap- 
pear to  be  grouped  around  the  common  car- 
rier aa  the  typical  public  bnrinesa,  and  aB 
employing  in  soms  way  property  devoted 
to  a  public  use. 

It  will  be  seen,  too,  that  the  siie  of  th» 
busineaa  la  unimportant,  for  the  fares  of  ft 
eabraan,  employing  a  broken-down  borae  and 
a  dilapidated  vehicle,  can  be  fixed  by  law 
as  irell  aa  the  rataa  of  m  railrokd  with  nil- 
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HoDfl  of  capital  and  thottsandi  of  can  trana- 
poTtiDg  penoni  and  property  acrow  the 
omtinent. 

The  fact  that  rata  atatntea,  enacted  and 
•lutaiiicd  •ince  the  adoption  of  const  Itu- 
tional  goTenunent  in  thla  countiy,  aU  had 
«aaM  referenca  to  tranaportation  or  diatri- 
Imticn,  is  a  practical  illiutration  of  the  ac- 
cepted meaning  of  "public  use"  wben  that 
phnwe  waa  first  empIoTed  in  American  Cod- 
atitutiona,  and  when  turnpikes  and  carriers, 
wharfingers  and  ferryipen,  )iad  rates,  tolla, 
and  fares  fixed  by  law.  No  change  was 
made  in  the  meauing  of  the  words  or  in  the 
principle  involved  when  it  opened  to  take 
In  ni>w  forma  and  fsciiitiea  of  transporta- 
tion, whether  t>j  vehicle,  pipe,  or  wire,  and 
new  forms  of  atorage,  whether  on  the  wharf 
or  in  the  grain  elevator. 

But  it  ia  said  that  bueiueas  is  the  funda- 
mental thing,  with  the  propertj'  but  an 
instrument,  and  that  there  is  no  basis  for 
the  distinction  between  a  public  interest 
and  a  public  use.  But  there  ia  a  distinc- 
tion between  a  public  intereat — Justifying 
regulation— and  a  public  use — justifying 
price  fixing.  "Public  interest  and  public 
use  are  not  synonymous."  Re  Niagara  Falls 
t  W.  R.  Co.  !08  N.  Y.  388,  16  N.  E.  420. 
And  since  the  ease  here  involves  the  valid- 
ity of  a  Kansas  statute.  It  ia  well  to  note 
that  the  supreme  court  of  that  state  in 
Howard  Hilla  Co,  v.  Bchwartx  Lumber  k 
Coal  Co.  77  Kan.  S99,  18  L.R^.fN.S.)  3Se. 
M  Pac.  609,  recognizes  that  there  ia  a  dif- 
lerenes,  and  adjudges  accordingly.  It 
tkere  cited  numerous  decisions  from  other 
•tates,  and  in  defining  a  public  use  made  the 
following  quotation  from  the  opinion  ol  the 
•npreme  court  of  Maine: 

[428]  "  Troperty  is  devoted  to  a  pnblic 
OSS  when,  and  only  when,  ...  all  the 
public  has  a  right  to  demand  and  share  in' 
[It]  ...  In  a  broad  sense  ft  U  the  right 
ia  the  pnblie  to  an  actual  use,  and  not  to  an 
Incidental  benefit." 

The  effect  of  the  difference  between  pub- 
lic nse  and  public  interest  apprsra  from  the 
application;  for  tbe  supreme  court  of  Kan- 
sas, on  tbe  authority  of  this  and  numerous 
other  cases,  held  that  a  stesm  flour  mill 
was  not  such  a  public  use  as  would  author- 
ice  its  ownera  to  exercise  the  power  of  emi- 
nent domain,  though  it  was  a  uaefnl  and  im- 
portant husineaa  inatmmentality  which  con- 
tributed to  tbe  growth  and  development  of 
the  locality  where  the  [milla]  are  sitnatad. 
This  msy  also  be  said,  however,  of  every 
legitimate  buaineaa.  To  a  limited  extent 
every  honeat  industry  adds  to  the  general 
sum  of  proaperlly  and  promotea  the  pnb- 
He  welfsrc. 

Nothing  more  can  be  said  of  Insarance — 
•or  can  the  poirar  to  take  Uw  private  prop- 


etty  of  Insurers  by  fixing  rates  be  enlMgcd 
by  a  legielatlve  declaration  that  the  bosi- 
nees  is  affected  with  a  broad  and  definite 
piiblie  interest.  For  aince  the  eomtraot  of 
.  insurance  ia  private  and  personal,  it  Is  at 
I  most  a  contradiction  in  terms  to  say  that 
the  private  contract  is  public,  or  that  a 
business  which  consists  in  m«Lii»g  tneh  pri- 
vate contracts  Is  publie  in  the  eonstitn- 
tional  sense.  The  fundamental  idea  of  a 
public  hualneas,  as  well  declared  by  tbe  ss- 
preme  court  of  Kansas  (77  Kan.  SOS),  Is 
that  "all  of  the  publie  have  a  right  to  de- 
mand and  share  in  It."  That  mpana  that 
each  member  of  the  public,  on  demand  and 
upon  equal  terma,  without  written  contract, 
without  haggling  aa  to  terms,  may  demand 
the  public  service,  and  secure  the  use  of  the 
facility  devoted  to  public  use.  IE  the  eoan- 
pany  can  make  distinctions  and  serve  one 
and  refuse  to  serve  another,  the  business  as 
vi  termmi  is  not  publie.  Tbe  common  car- 
rier has  no  right  to  refuse  to  haul  a  pas- 
senger even  if  he  haa  been  [429]  eonvicted 
of  arson.  But  if  an  insurance  company  is  in- 
deed public,  it  is  bound  to  insure  the  prop- 
erty of  tbe  nuin  who  is  auspected  of  havii^ 
set  fire  to  his  own  house,  or  whoae  state- 
ments of  value  it  is  unwilling  to  take.  This 
is  monifeatly  inconsistent  with  the  contract 
of  insurance,  which  requires  the  utmost 
good  faith,  not  only  in  making  truth fnl 
answers  to  questions  asked,  but  in  not  oob- 
cealing  anything  material  to  the  risk.  If 
the  company  has  tbe  discretion  to  insure  or 
the  right  to  refuse  to  insure,  then,  by  the 
very  definition  of  the  terms,  it  ia  not  a  pub- 
lic business.  If,  on  the  other  hand,  the 
company  ia  obliged  to  insure  bad  risks  or 
the  property  of  men  of  bad  character,  ol 
doubtful  veracity,  or  known  to  be  earaless 
in  their  handling  of  property,  the  law  wouk) 
be  an  arbitrary  exartion  of  power  In  eoM- 
pelling  men  to  enter  into  contract  with  per- 
sona with  whom  they  did  not  choose  to  deal 
where  confidence  is  the  very  foundation  of 
a  contract  of  indemnity.  Indeed,  it  seems 
to  be  conceded  that  a  person  owning  prop- 
erty is  not  entitled  to  demand  insurance 
as  a  matter  of  right.  If  not,  the  bnslnM* 
is  not  pnblie,  and  not  within  the  provisiM 
of  the  Gonatltution  whieh  only  authorises 
tbe  taking  of  property  for  publie  purpcaes 
— whether  the  taking  be  of  the  fee,  for  a 
lump  sum  assessed  in  condemnation  pro- 
osedings,  or  whether  the  use  be  taken  by 
rats  r^ulation,  whleh  is  hot  another  meth. 
od  of  exercising  the  same  power. 

The  suggestion  that  the  public  interest  Is 
found  in  the  charact eristics  of  the  business 
of  insurance  justifies  a  brief  examination  ol 
those  characteristics  and  a  statement  of  the 
results  that  logically  maat  fallow  from  such 
a  test.    For  if  the  power  is  ta  develop  out 
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of  tha  ehuruteriatlci,  it  miut  MBiiiwUy 
follow  tfakt  oth«r  oceapatioDi,  birfof  timl- 
Ur  eb«r»«terut.ics,  muat  be  iDbjcet  to  tlu 
Ume  rate  regulating  power. 

TIm  eletnenta  which  are  skid  to  ihow  thftt 
lamraBM  it  affcetcd  vrith  a  public  intercit 
do  not  kriM  out  of  the  size  of  any  one  com- 
fMUB^,  bnt  out  of  the  volume  of  the  aggre- 
gate [480]  buiiuew  of  all  tbe  eompaoie* 
doing  btuineu  wltbln  the  state  and  beyond 
its  borden.  If  that  test  be  applied,  and  If 
the  eum  of  the  units  Is  to  determine  whether 
or  not  a  business  ia  affected  with  a  publi 
Interest  (which  is  aaid  to  be  the  equivalent 
of  a  public  use),  then  if  tbe  principle  of 
tbe  decision  be  applied  to  the  business  of 
fanning,  all  can  tee  to  what  end  It  leads. 
In  Tiew  of  the  amount  of  property  employed 
and  the  aggregate  number  of  person* 
gaged  in  agriculture,  and  the  public's 
•olute  dependence  upon  that  pursuit,  it 
would  follow  that,  farming  being  affected 
with  a  broad  and  definite  public  interest, 
the  price  of  wheat  and  com ;  cotton  and 
wools;  beef,  pork,  mutton,  and  poultry; 
fruit  and  vegetables, — could  lie  fixed.  Oi 
if  we  talce  tbe  aggr^jate  of  those  who  la- 
bor, and  consider  the  public's  absolute  de- 
pendence upon  labor,  it  would  inevitably 
follow  that  it,  too,  was  affected  with  a 
broad  and  definite  public  interest,  and  that 
wages  in  the  United  States  of  America  in 
this  20th  century  could  b«  flxed  by  law, 
just  as  in  EnglsJid  between  tbe  Hth  and 
IBth  centuries.  And  inasmuch  aa  the  prices 
of  agricultural  products  are  dependent 
the  price  of  land  and  labor,  and  aa  the 
griee  of  labor  is  closely  related  to  tha  cost 
of  rent  and  food  and  clothes  and  the  eom- 
forta  of  life,  there  would  be  the  power  to 
take  the  further  step  and  regulate  the  coat 
of  ererytbing  which  enters  into  the  cost 
of  living.  Of  course,  It  goes  without  say- 
ing that  if  the  rates  for  lire  insurance  can 
ba  fixed,  then  the  rates  for  life  and  marine 
insurance  can  be  fixed.  By  a  parity  of  rea- 
soning, the  rates  of  accident,  guaranty,  and 
fldelity  insurance  could  also  be  regulated. 
There  aeems  no  escape  from  the  conelusion 
that  tbe  aaaertcd  power  to  fix  the  price  to 
be  paid  by  one  private  person  to  another 
private  person  or  private  corporation  for 
a  private  contract  of  indemnity,  or  for  his 
product,  or  bifl  labor,  or  tor  his  private  oon- 
traeta  of  any  sort,  will  t>ecome  the  center 
of  a  circle  of  price-making  legislation  that, 
la  Its  application,  will  destroy  the  right  of 
[4S1]  private  property,  and  break  down  the 
bftrriera  which  the  Constitution  has  thrown 
uonnd  the  citiien  to  protect  bim  in  his 
right  of  property, — which  includes  his  right 
of  contract  to  make  property, — his  right 
to  fix  the  price  at  which  his  property  shall 
b*  saed  by  another.    By  virtue  of  the  liber- 


ty which  U  guaranteed  by  tha  Oonstltntioa^ 
ha  also  has  the  right  to  nana  the  wage  for 
his  labor  and  to  fix  tha  tanu  of  eoutraet* 
of  bidemnity, — whether  they  be  eontraets  of 
indorsement  or  suretyship,  or  eontraets  of' 
iudiHinitj  against  loss  by  fire,  flood,  or  «e- 
eident. 

In  view  of  what  Judge  Cooley  calls  thr 
general  supposition  that  "the  right  to  fix- 
prices  wai  inconsistent  with  constitutional' 
liberty,"  it  is  not  surprising  that  little  ia* 
to  be  found  in  the  books  relating  to  s  stat-- 
ut«  like  this.  It  Is,  however,  somewhali 
curious  that  among  the  few  expreesiona  to* 
be  found  on  tbe  aubject  is  the  intlmatioai 
by  Lord  Ellenborough  in  Allnutt  v.  Inglis« 
18  East,  536,  that  insurance  ratea  were  not 
on  the  same  basis  aa  a  public  business  us- 
ing property  devoted  to  a  pubUe  use.  For 
in  answering  the  argument  that  If  the  rateo 
of  a  public  wharf  could  be  fixed,  insurance 
rates  could  also  be  fixed,  he  clearly  inti- 
mates that  this  could  not  be  done,  sine* 
the  wharf  was  a  monopoly,  and  "the  bual* 
nees  of  insurance  and  of  oounting-houses 
may  be  carried  on  elsewhere." 

In  ths  following  cases  the  statutes  fix- 
ing prices  have  been  held  to  be  void;  Bs 
parte  Dicki-y,  144  Cal.  234,  OT  L.ILA.  1128, 
103  Am.  St.  Hep.  B2,  77  Pac.  924,  1  Ann. 
Cas.  4£8,  fixing  tbe  price  to  be  charged 
by  an  employment  bureau;  Ex  parto  Quarg, 
149  CaL  76,  G  L.R.A,(N.S.)  IBS,  117  Am. 
St  Bep.  lis,  84  Pac.  760,  9  Ann.  Cas.  747; 
People  v.  Steele,  £31  IIL  S40,  14  L..ItA. 
{X£.1  381.  121  Am.  St.  Rep.  aei,  B3  N. 
E.  236,  prohibiting  the  sale  of  theater  tick- 
ets at  a  price  higher  than  that  charged  by 
the  theater;  State  v.  Fire  Creek  Coal  t 
Coke  Co.  S3  W.  Ta.  188,  S  L.S.A.  3fi9.  28 
Am.  St.  Rep.  891,  10  8.  E.  288,  limiting 
the  profits  on  sales  to  employeea.  See  alao 
State  V.  HcCool,  83  Kan.  430,  hot.,  Ill  Fan. 
477,  where.  In  sustaining  a  statute  regulat- 
ing the  weight  of  bread,  the  eonrt  called 
attention  to  the  fact  that  the  statute  dlA 
not  attempt  to  fix  the  price.  To  tbeee  could 
be  added  a  multitude  of  decislona  showinc 
that  the  power  [488]  to  r^ulata  U  limited 
by  the  constitutional  prohibition  against  tho- 
taking  of  private  property.  Qulllotte  r.  New- 
Orleans,  12  L*.  Ann.  482,  is  the  only  Amer- 
ican ease  found  which  anstaiai  the  right 
to  fix  pricea  for  other  than  a  eooiBadltF 
or  service  furnished  by  a  public  ntillt^ 
company  of  the  kind  already  pointed  oat. 
In  that  ease  tha  eoort  said  that  the  dty 
could  fix  the  price  of  bread,  and  that  It  tho 
baker  did  not  desire  to  do  business  within 
tha  limits  of  such  city,  be  oould  go  elaa- 
whare.  That  reasoning  wouM  support  ai^ 
atatnta,  for  every  eitltan  at  leaat  baa  tin- 
right  to  go  out  of  huaineas.  But  it  hao> 
been  repeatedly  held  bj  this  eonrt  that  sneh 
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ftn  aoBwer  ouinot  aiutaia  an  invalid  statute, 
tbe  ConBtitution  being  intended  to  aecurc 
the  cltiien  against  being  driven  out  of  buBi- 
ncM  bj  an  unconBtitutional  statute  or  seg- 
ulation. 

There  ia,  in  tbe  opinicm,  an  allusion  to 
UBU17  laws  as  instances  of  fixing  rates  for 
other  than  public  service  corporations.  We 
^o  not  understand  that  the  opinion  is  found' 
■ed  on  that  proposition,  for  even  the  usurjr 
laws  do  not  fix  a  flat  rate,  but  onl;  a  maxi- 
mum rate,  and  do  not  require  lenders  to 
make  loans  to  all  borrowers,  similarly  sit- 
-uated,  at  the  same  rate  of  interest.  Uore- 
•wver,  interest  laws  were  in  their  inception 
:Dot  a  restriction  upon  the  right  of  contract, 
but  an  enlargement,  permitting  what  therp- 
tofore  had  been  regarded  both  aa  an  ecclesi- 
astical and  civil  oSense.  This  fact  may 
have  been  coupled  with  the  idea  that  as  the 
sovereign  had  the  prerogative  to  coin  monvy 
and  make  legal  tender  for  all  claims,  he 
could  fix  the  price  that  should  be  charged 
for  the  use  of  that  money. 

At  an;  rate,  interest  laws  bad  been  long 
recognized  before  tlie  Constitution,  and  have 
been  prevalent  ever  since.  They  therefore 
hit  within  the  rule  that  contemporary  prac- 
tice, if  subsequently  continued  and  uni- 
versally acquiesced  in,  amounts  to  on  inter- 
pretation of  the  Constitution.  But  the  same 
oharacter  of  long-continued  acquiescence 
[433]  and  settled  usage  that  sustains  ■ 
usury  law  also  sustains  the  right  of  the  con- 
tracting parties  to  agree  upon  the  charge 
for  insurance.  For  centuries  before  the  Con- 
stitution, and  continuously  ever  since,  they 
have  themselves  Axed  this  charge,  and  this 
■nalces  most  strongly  in  favor  of  tlieir  right 
to  continue  to  agree  upon  the  price  01  a 
private  contract  of  indemnity  against  loss 
by  fire. 

The  act  now  under  review  not  only  takes 
property  without  due  process  of  law,  but 
It  unequally  and  arbitrarily  selects  those 
from  which  such  property  shall  be  taken 
hj  price  fixing.  Although  including  all  oth- 
«r  fire  insurance  companies,  it  excepts  cer- 
tain mutual  insurance  companies.  Peraona 
engaged  In  doing  an  insurance  business  are 
■ot  within  its  terms.  In  Kansaa,  the  right 
to  do  a  fire  insurance  business  is  not  limit- 
ed to  corporations,  but  may  be  conducted 
by  persons,  individuals,  partners,  companies, 
and  associations,,  whether  incorporated  or 
not.  Qen.  BUt.  (Kan.)  (ISOQ)  S|  40SQ, 
40S1,  4J22.  And  if  it  could  be  true  tliat 
tbe  l^islature  could  fix  tbe  price  of 
-anee,  it  would  seem  to  be  doubly 
that  all  doing  an  insurance  business  should 
be  treated  alike.  There  is  no  difference  in 
principle  and  none  by  statute  in  the  char- 
■eter  of  the  contract,  whatber  it  is  made 
by  one  man,  or  tbs  Uoydi,  or  ft  cftrporatlon. 
1*S* 


There  Is  no  differaice  in  the  eharacter  tt 
tbe  contract  made  by  a  stock  company  and 
a  mutual  company.  In  each  i'"t»nT^  tbs 
contract  is  one  of  indemnity  against  lam 
for  a  fixed  premium.  If  tbe  policy  bolder 
is  a  stockholder  in  an  ordinary  corporatimi 
he  may  get  back  some  of  his  premium  by 
way  of  dividends;  if  be  ia  a  member  of  a 
mutual  company,  he  pays  his  premium  and 
gets  back  his  share  of  the  earninga.  But 
to  say  that  the  state  may  Ax  the  price  to  be 
charged  for  insurance  by  a  stock  company, 
and  that  it  will  not  fix  the  price  to  ba 
charged  by  mutual  companie*  or  by  the 
Lloyds,  who  do  an  enormous  business  of 
exactly  the  same  nature,  on  exactly  [AM] 
the  same  sort  of  property,  and  on  exactly  ths 
same  terms,  is  to  make  a  di  scrim  inatloa 
which  amounts  tn  a  denial  of  the  equal 
protection  of  the  law. 


LAUHA  WHEELER  and  Charles  P.  How- 
land,  Executors  of  the  Will  of  Charles 
C.  Tiffany,  Plffs.  in  Err., 


(See  S.  C.   Reporter's  ad.  434-MT.) 

Constitutional  law  —  due  procesa  ot  law 
—  inhorliaiice  tax  —  debts  dne   non- 
resident    testiitor  —   notes    kIvcu    by 
nonresident. 
Consistent  with  due  process  of  law  ia  the 

imposition   under    the   authority    of    N.    Y. 

I^^aws  t90S,  chap.  368,  g  1,  amending  Uiwa 


tax  need  not  operate  with 
absolute  uniformity  in  order  to  satisfy  con- 
stitutions! guaranties  against  the  denial  of 
due  process  of  law. 

Thus,  an  inheritance  tax  law  may  exempt. 
from  its  provisions  property  devised  to  ra- 
ligious,  educational,  or  charitable  eorpoT*- 
tions,  and  not  extend  such  exemptlcm  t» 
nonresident  corporations,  without  violatinr 
the  due  process  provision  of  the  14tB 
Amendment  to  the  Constitution  of  thr 
United  SUtea.  Re  Speed,  816  HI.  23,  IM 
Am.  St.  Rep.  189,  74  N.  E.  80»,  affirmed  in 
203  U.  S.  G63,  ei  L.  ed.  314,  27  Snp.  Ct. 
Rep.  171,  8  Ann.  Cas.  1S7. 

And  an  inheritance  tax  law  which  dia- 
criminated  between  life  tenants  wiUi  re- 
mainder to  Hnesl  descendants,  and  life  ten- 
ants with  rcmaindpT  to  eollateral  heirs  or 
stranger*,  by  imposing  the  tax  on  the  flrat, 
and  excluding  the  second  from  its  operation, 
is  not  unconstitutional  as  deprivliig  ths 
elasB  affected  of  their  property  without  dna 
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WHEELEB  T.  BOHHEB. 


1806,  <hKp.  BOS,  I  220,  of  m  tnnsfer  Ux 
upoa  promiiBor;  notM  left  by  a  noorMidcnt 
testator  in  ft  uie  deposit  bos  in  New  York, 
Although  lucli  Dotea  were  made  either  by  ft 
Maident  of  Chicago,  secured  bj  moitgage* 
of  Chicago  lend  to  ItlinoU  tnutees,  or  by  b 
Tirginia  corporation. 
[FoT  other  OM*.  lee  Const Itntlonal  Law,  BSS- 

Ue.  OM-aatl;  Xues,  I.  c  6.  In  Dlswt  Sop. 

OUISOS.] 

[No.  46.] 

j^rgued  November  0  and  6,  1013.    Decided 
April  20,  1014. 

IN  ERROR  to  the  Surrogates'  Court  of 
Kew  York  Count;,  in  the  Stat«  of  New 
York,  to  review  a  judgment  entered  pur- 
•uaot  to  the  mandate  of  the  Court  of  Ap- 
peals of  that  state,  which  had  affirmed  ft 
judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirm- 
ing the  surrogate's  order  imposing  a  trans- 
/er  tas.     AlErmed. 


Sea  same  case  below,  in  Appellate  Divl- 
lion,  lU  App.  DJT.  SET,  ISe  N.  Y.  Supp. 
106;  In  Court  of  Appeals  202  N.  Y.  S60, 
BS  N.  B.  1140. 

The  facta  are  stated  in  tha  opinion. 

Hr.  Charles  P.  HowUnd  argued  the 
cause  and  Aled  a  brief  for  plaintiffs  in  er- 

Jurisdiction  of  a  state  for  purposes  of 
transfer  or  inheritance  taxation  Is  limited 
to  "property  within  the  state,"  in  the 
sebse  in  which  that  phrase  has  been  recog' 
nized. 

Metropolitan  L.  Int.  Co.  v.  New  Orleans, 
206  U.  8.  3B6,  61  L.  ed.  663,  27  Sup.  Ct. 
Rep.  4B9. 

Promissory  notes  are  only  evidences  of 
debt,  and  not  the  debts  themselves.  Their 
situs,  therefore,  is  not  the  situs  of  the 
debts;  the  situs  of  the  debU  is  at  the 
residence  oT  one  or  the  other  at  the  par- 
ties to  the  relation. 

Buck  T.  Beach,  20Q  U.  S.  3S2,  61  L.  ed. 


process  of  law.  Billings  v.  People,  16D  111. 
472,  fiB  L.RA.  eOT,  6B  N.  E.  70S,  affirmed 
in  16B  U.  6.  B7,  47  L.  ed.  400,  2:i  Sup.  a. 
Rep.  272. 

So,  in  Gelsthorpe  v.  Furncll,  20  Mont 
■iOtl.  30  L.R.A.  170,  51  Pac.  287,  it  was  held 
that  a  succession  tax  did  not  take  property 
without  due  proqess  of  law,  when  it  was  im- 
posed upon  all  property  which  passed  by 
will  or  intestate  laws  exi^cpt  when  the  estate 
was  less  than  a  specified  sum. 

The  death  of  the  testator  before  the  en- 
actment of  the  succession  tai  law  is  not  an 
insuperable  obstacle  to  its  application. 
'fhus,  in  Cahen  v.  Brewster,  203  U.  8.  543, 
41  h.  ed.  310,  27  Snp.  Ct.  Rep.  174,  B  Ann. 
Cae.  216,  affirming  116  La.  377,  8  L.R.A. 
(N.S.)  nSl,  3S  So.  37,  6  Ann.  Cas.  S71,  it 
was  held  that  a  Louisiana  inheritance  tax 
law  imposing  a  tax  on  all  successions  not 
Anally  closed  and  administered  upon,  and  on 
■mix  successions  thereafter  opened,  did  not  de- 
prive universal  Icgateea  under  the  will  of  a 
person  who  had  died  before  the  enactment  of 
tlie  law,  of  their  property  without  due 
process  of  law,  thougn,  under  the  Louisiana 
Civil  Code,  the  ownership  of  the  property 
passed  to  such  legateca  upon  the  death  cu 
fib*  teaUtor. 

The  interest  of  those  who  will  take  un- 
4er  a  will  or  deed  upon  failure  of  a  donee 
of  a  power  of  appointment  therein  to  exer- 
eifte  it  is  not  so  far  vested  that  the  im- 
position of  a  succession  tax  upon  the  pass- 
ing to  them  of  the  estate,  in  ease  of  such 
failure,  can  be  considered  as  ft  taking  of 
property  without  due  process  of  law.  Minot 
▼.  Treasurer  k  Receiver  General  (Minot  v, 
Stevens)  207  Mass.  68B,  33  L.R.A.tN.S.] 
236,  03  N.  E.  073. 

In  Re  Vanderbilt,  60  App.  DIv.  246,  S3 


Potter,  61  App.  Div.  212,  B4  N.  Y.  Bupp. 
lOlS,  an   inheritance  tax  law  taxlnfi  the 


exercise  of  the  power  of  appointment  de- 
rived from  the  disposition  of  property,  made 
before  the  passage  of  the  act,  as  though  the 
property  belonged  absolutely  to  the  donee 
of  the  power,  was  held  not  to  take  property 
without  due  process  of  law. 

None  of  the  provisions  of  U.  S.  Const., 
14th  .tmend.,  are  infringed  by  the  provision 
of  the  New  York  transfer  tax  law  lor  taxa- 
tion of  the  exercise  of  the  power  of  ap- 
pointment derived  from  the  disposition  of 
property,  made  either  before  or  after  the 
passage  of  that  act,  as  though  the  property 
belonged    absolutely    to    the   donee   oi    the 

Swer,  and  had  been  beaueathed  or  devised 
him  by  will,  ftlthough^  constmed  by  the 
highest  court  of  the  state  to  ajiply  to  Ue 
exercise  by  a  son  among  his  children  of  a 
power  of  appointment  given  him  in  the  will 
of  his  father,  who,  under  the  law  as  It  stood 
at  the  time  of  his  death,  had  a  legal  right 


posed  upon  the 

V.  Oilman,  IB3  U.  S.  278,  46  L.  ed.  106,  22 

Sup.  Ct.  Rep.  213. 

A  tax  on  gifts,  legacies,  and  collateral 
inheritances,  which  operates  alike  on  b11 
property  and  persons  slmilsrly  situated, 
and  which  is  made  by  a  judicial  officer,  after 
notice  and  opportunity  to  be  beard,  does 
not  conflict  with  the  provisions  of  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States.  Wallace  v.  Myers,  4  L.R^.  171, 
38  Fed.  184. 

And  a  statute  which  vested  the  interest 
of  the  state  in  a  succession  tax  at  the  tini' 
of  the  decedent's  death  did  not  take  pron- 
erty  without  due  proceaa  of  law,  where  It 
provided  for  an  appraisement  after  notice 
to  all  persons  known  to  be  interested,  and 


afforded  them  an  opportunity  to  be  heard 
'cfore  the  tax  oonld  he  oollected.  Trippet 
'.  State,  14B  Cal.  B21,  B  L.Il.A.(N^.)  1810, 
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1106,  BT  Snp.  CL  Bcp.  712,  11  Ann.  Cm. 
TS2,  Pelham  t.  W^,  16  WalL  198,  21  L. 
ed.  SO. 

Tb«  diitinction  between  n  debt  and  the 
«vidaic«  establuhing  it  hBB  long  bem  reeog- 

Wjiuui  T.  EftUtcftd  (Wyman  t.  United 
Statcfl)  100  U.  S.  6S4,  &7  L.  ed.  1068,  3 
Bnp.  Ct.  Bep.  417;  Attj.  God.  «.  Bouweni, 
4  HeM.  &  W.  171,  1  H>j».  ft  H.  S19,  7 
L.  J.  Ezoh.  N.  S.  SB7i  Hunter  t.  Board  of 
SupervUon,  83  Iowa,  376,  II  Am.  Rep. 
132;  Hanaon,  Death  Dutiea,  4th  ed.  p.  230. 

A  note  ia  the  repreaentative  of  ■  debt 
aa  a  warehouse  receipt  ia  the  repraaenta- 
tlTe  of  peraonal  property,  but  eueh  a  re- 
ceipt cannot  be  taxed  at  the  value  of  the 
gooda,  on  the  theory  that  "in  iotne  way 
it  repreaenta  them." 

Selliger  t.  Kentuckr,  218  U.  S.  eOO,  63 
li.  ed.  761,  20  Sup.  Ct.  Rep.  440. 

Undoubtedly     the     Seld     of     inheritanca 

So,  in  State  t.  Hamlin,  86  Me.  4SS,  26 
LJt.A.  632,  41  Am.  St.  Rep.  56S,  SO  AU.  70, 
it  waa  held  that  an  inheritance  tax  law 
which  provided  for  an  appraisal  of  the  ea- 
tatc  suDJect  to  the  tai  upon  application  to 
the  probate  court  by  anyone  interested  in 
the  estate,  and  gave  that  court  jurisdictioa 
to  hear  and  determine  all  queationi  that 
might  ariae,  subject  to  appeal  aa  in  other 
eaeea,  satisSed'  the  requirement  of  due 
procesa  of  law. 

And  in  Union  Truat  Co.  *.  Wayne  Pro- 
bate Judfse,  126  Mich.  4B7,  84  N.  W.  1101, 
a  aucceesion  tax  law  wa«  held  not  to  be  un- 
eonititntlonal  as  taking  property  without 
doe  proceaa  of  law,  because  it  did  not  pro- 
vide for  personal  notice  and  opportunity  to 
riealat  the  aaseaament,  upon  the  ground  that 
it  wai  not  taking  the  property  of  Uie  lega- 
tee, but  waa  only  impoaing  a  condition  upon 
the  acquisition  of  property. 

And  in  GelBthorpe  t.  Fumell,  20  Mont. 
200,  30  L.R.A.  170,  61  Pac  287,  an  inherit- 
ance tax  atatutc  waa  held  uot  to  take  prop- 
erty without  due  procesa  of  law,  where  it 
made  proviaion  for  notice  to  the  persona 
int«reated,  and  an  opportunity  was  given  to 
b»  heard  in  relation  to  the  value  of  the 
proper^  and  the  amount  of  the  tax. 

In  Hostetter  v.  State,  26  Ohio  0.  C. 
702,  reversed  on  other  grounds  in  72  Ohio 
St.  448,  74  N.  E.  660,  an  Inheritance  tax 
statute  was  held  not  to  take  property  with- 
out due  procesa  of  law,  though  it  gave  the 
probate  court  power  to  order  an  appraise- 
ment of  the  property  of  a  deceased  for  the 
purpose  of  flxine  the  tax  to  which  the  same 


tiona  thereof  provided  for  a  review  of  all 
matters  before  such  court  and  for  an  ap- 
peal, and  where,  by  general  law,  certain 
eouTta  had  jurisdiction  to  enjoin  the  illegal 
levT  of  tax  aaaessmenta,  and  to  entertain 
actions  to  recover  them  back  when  collected. 
On  the  other  band,  in  Ferry  v.  Campbell, 
UO  Iowa,  200,  SO  I.R.A.  92,  81  N.  W.  604, 
J  HI 


taxation  is  broader  than  that  of  ananal 
taxation.  Tangible  chattels  may  ba  taxad 
at  the  domlcll  of  the  owner  wbera  they 
DOma  nnder  the  universal  anecesaion,  or  ta 
the  JoriadictioD  of  their  own  aitna. 

Blackstone  v.  Miller,  188  U.  S.  180,  47 
L.  ed.  439,  23  Sup.  Ct  Rep.  277. 

In  the  case  of  choaes  in  action,  the  atato 
of  the  owner's  domicil  leviea  one  tsjl  (Be 
Swift,  137  N.  Y.  77,  18  L.R^.  700,  32  N. 
E.  1006),  while  the  aUte  of  the  debtor'a 
domicil  leviea  a  tax  "not  becauae  of  any 
theoretical  speculation  concerning  the 
whereabouta  of  the  debt,  but  because  of  the 
practical  fact  of  ita  power  over  the  person 
of  the  debtor,"' — in  other  worda,  because  it 
granta  a  practical  privilege  by  providing 
meana  for  tbe  collection  of  the  debt. 

What  gives  tbe  debt  validity  t  Nothing 
but  the  fact  that  the  Uw  of  the  place 
where  the  debtor  ia  will  make  him  pay. 

BladcHtAne  v.  Miller,  supra;  Re  Houday- 

a  collateral  inheritance  tax  law  which  failed 
to  provide  for  any  notice  to  the  persona  in- 
tereated  was  held  to  be  unconstitutional  aa 
taking  property  without  due  procesa  ot  Uw. 

Property  ia  not  taken  witliout  due  proceaa 
of  law,  contrary  to  U.  S.  Const,,  14Ui 
Amend.,  by  the  Impoaltlon  of  the  tax  au- 
thorized by  N.  Y.  l.aws  18U6,  chap.  SOB. 
when  property  is  tranaferred  by  deed  in- 
tended to  take  effect  upon  the  death  of  Uic 
grantor.  Keeney  v.  New  York,  222  U.  8. 
526,  66  L.  ed.  290,  38  LJt.A.(N.S.)  1130, 
32  Sup.  Ct.  Rep.  lOS. 

A  safe  deposit  company  is  not  arbitrarilr 
charged,  without  due  procesa  of  law,  with 
a  duty  to  supervise  the  delivery  and  to  de- 
termine the  ownership  of  property  over 
which  it  has  no  control,  by  the  provisions 
of  the  Illinois  inheritance  tax  law  ot  Juh- 
1,  1900,  under  which  the  contenta  of  safe 
deposit  boxes  cannot  be  removed  after  tte 
death  of  the  rentor,  whether  standing  aole- 

Si  in  his  name  or  in  the  joint  name  of  the- 
ecedent  and  others,  or  in  the  name  of  a. 
partnership  of  which  he  was  a  member, 
except  after  ten  days'  notice  to  the  attor- 
ney general  and  atato  treasurer,  and  eves 
then,  not  without  retaining  poaaeaalon  of 
enough  of  the  aaaets  to  pay  the  tax,  irtiere 
In  law  and  by  contract  the  sate  deposit  com- 
pany stood  in  such  relation  to  the  proper^ 
as  to  make  it  liable  for  allowing  unairthor- 
Ized  persons  to  take  possession.  National 
Safe  Deposit  Co.  v.  Stead,  232  U.  8.  U, 
ante,  604.  34  Sup.  Ct.  Bep.  200. 

pTohtbitinff  a  safe  deposit  company  fron» 
permitting  the  removal  of  the  contents  of 
a  safe  deposit  box  after  the  death  of  the 
renter,  whether  standing  solely  in  hla  name 
or  in  the  joint  name  of  the  deceased  and 
othera,  or  in  the  name  of  a  partnerahip  of 
which  he  was  a  member,  without  retainia; 


does  not  deprive  the  companv  of  ito  prop- 
erty without  due  process  of  law,  nor  arU- 
trarily  burden  It  with  a  lUbilHy.    Tbid. 
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w,  ISO  N.  Y.  S7,  «  I.E^.  2Se,  M  Am. 
St  Bep.  042,  M  N.  B.  718. 

In  UiU  csM  the  lUU  of  Hew  York  had 
no  oontrol  orer  the  penau  ot  the  debton. 
niftt  control  wai  in  the  etatee  of  Illitiola 
And  Virginia,  reapectlTelj  (Buck  t.  Beaeli, 
SOa  U.  S.  SS2,  407,  SI  L.  ed.  3100,  1114^  E7 
Sup.  Ct.  Rep.  712,  11  Ann.  Cm.  732;  Chi- 
cago, B.  I.  &  P.  B.  Co.  T.  Sturm,  174  U.  S. 
710,  71B,  43  I.  ed.  1144.  114S,  IB  Snp. 
Ct  Rep.  797);  and  u  neither  tbe  vni- 
reraal  micceaaicRi  nor  the  eootrol  over  the 
means  of  enforoement  wae  granted  or  could 
be  regulated  b;  the  etate  of  New  York, 
that  state  had  no  power  to  tax. 

Tbe  litu*  of  bonds  appears  to  determine 
tbe  situs  of  the  delite  tli^  symbolize,  but 
bcmds  liava  alwaja  been  sharply  distin- 
gniabed  from  promissory  notes  in  that  re- 
Re  Bronson,  160  N.  T.  1,  34  LJUu  23S, 
56  Am.  St.  Bep.  032,  44  N.  E.  707;  Re 
Fearing,  200  N.  Y.  340,  83  N.  E.  OSS; 
State  Tax  on  Foreign-held  Bonds,  IS  WalL 
300,  21  L.  ed.  170;  Buck  t.  Beach,  208 
U.  S.  392,  403,  51  L.  ed.  1106,  llie,  27 
Sup.  Ct.  Sep.  712,  11  Ann.  Cas.  732;  Sel- 
llger  ▼.  Kentucky,  213  D.  8.  200,  204,  53 
L.  ed.  761,  763,  29  Sup.  Ct.  Bep.  449. 

A  promissory  note  may  be  the  subject 
of  larceny. 

People  ex  rel.  Wevtbrook  t.  Ogdensbui^, 
4B  N.  Y.  390. 

This  conaideratiou,  however,  is  not  near 
enough  to  the  question  involved  to  change 
the  law  in  regard  to  the  taxation  of  prop- 
erty, and  make  that  property  within  the 
■tate,  which  we  think  is  clearly  outside 
it. 

Buck  T.  Beaeh,  200  D.  8.  407,  SI  L.  ed. 
1114,  27  Snp.  Ct  Bep.  712,  11  Ann.  Cas. 
732. 

Indeed,  at  common  law  a  promissory 
note  was  not  within  the  law  of  larceny, 
for  larceny  could  not  be  committed  ol  an 
instrument  which  bad  no  value  of  its  own, 
and   was  only  the  evidence  ot  a  chose  in 

Rpg.  V.  Watts,  0  Cox,  C.  C.  304. 

larceny  is  no  criterion,  for  certificates 
ot  stock,  warehouse  receipts,  and  policies 
of  insurance  arc  unquestionably  the  sub- 
jects of  larceny,  yet  none  of  them  is  the 
property  whose  situs  determines  tbe  power 
of  annual  or  ot  inheritance  taxation. 

Re  James,  144  N.  Y.  0,  36  N.  E.  961; 
BelUger  v.  Kentucky,  213  U.  S.  200,  B3 
L.  ed.  761,  29  Sup.  Ct  Rep.  449;  Be  Horn, 
»  Uisc  133,  78  N.  Y.  Supp.  »7B. 

Taxation  resta  upon  protection  as  a  ear- 
relative,  and  when  no  protection  is  either 
practically  or  theoretieally  possible,  taxa- 
tion should  not  be  laid;  this  is  the  broad 
basis  for  the  rules  limiting  taxation. 

6B  I..  «d. 


UnloD  Eatrigerator  Tranait  Oa,  t.  Ken- 
tn6kr.  199  U.  8.  194,  SO  L.  ed.  ISO,  S8 
Snp.  Ct  Bep.  36,  4  Ann.  Caa.  498;  Ba 
Bronson,  160  N.  Y.  1,  84  LJtA.  238,  U 
Am.  St  Rep.  632,  44  N.  E.  707;  Cooler- 
Tazn.  ad  ed.  p.  S. 

In  this  caaa  Conneetlent  may  tax,  and 
indeed  does  so  beeausey  as  tbe  state  of  the 
testator's  d«nisil.  It  protects  the  universal 
succession.  The  states  ot  Illinois  and  Vir- 
ginia may  tax,  because  th^  protect  the 
debts  by  affording  recourse  to  their  re- 
spective courts. 

Re  Daly,  100  App.  Div.  373,  91  N.  Y. 
Supp.  868,  afflrmed  in  IBS  N.  Y.  S24.  74 
K.  B.  1116;  Re  Clinch,  180  N.  Y.  800,  78 
N.   E.   36. 

But  New  York  has  protected  nothing. 
It  such  taxation  is  allowed,  triple  taxation 
on  many  kinds  of  ehosea  in  action  is  pos- 
sible; in  the  ease  of  a  bill  ot  exchange 
issued  in  multiplicate,  tbe  domiciliary 
states  of  the  owner  and  ot  the  primary 
obligor  would  be  able  to  tax,  and  also 
each  state  within  which  one  of  the  mul- 
tiplicate bills  happened  to  be  found  at 
the  owner's  death. 


Promissory  notea,  kept  by  a  nonresident 
decedent  In  the  state  of  New  York,  are  prop- 
erly assessed  and  taxed  as  personal  prop- 
erty under  the  declaratory  statutes  of  the 
state  of  New  York. 

Be  Jones,  172  N.  Y.  67S,  60  L.R.A.  476, 
66  N.  E.  670;  Re  Whiting,  ISO  N.  Y.  27, 
34  L.B.A.  232,  66  Am.  St  Rep.  840,  44 
N.  E.  716;  Re  Bronson,  ISO  N.  Y.  1,  34 
L.RJL.  238,  56  Am.  St  Rep.  632,  44  N. 
E.  707;  Re  Romaine,  127  N.  Y.  80,  12 
L.R.A.  401,  27  N.  E.  769;  Re  Morgan,  160 
N.  Y.  36,  44  N.  E.  1126. 

The  maxim,  Uobilia  persofiam  seguimtur, 
is  not  an  inflexible  rule,  but,  upon  the  con- 
trary, may  be  modified  or  diaregarded  by 
tbe  declaratory  laws  of  the  state  in  de- 
fining promissory  notes  as  tangible  per- 
sonal property  when  held  or  located  within 
Its  domain. 

Savings  &  Loan  Soc.  v.  Afnltnomab  Coun- 
ty, 100  U.  B.  421,  42  L.  ed.  803,  18  Sup.  Ct 
Rep.  392;  New  Orleans  v.  Stempel,  176 
U.  S.  300,  44  L.  ed.  174,  20  Sup.  Ct.  Rep. 
110;  Bristol  v.  Washington  County,  177 
U.  S.  133,  44  L.  ed.  701,  20  Snp.  Ct  Rep. 
585;  Eidmou  V.  Martinez,  184  U.  6.  678, 
46  L.  ed.  697,  22  Sup.  Ct.  Rep.  SIB;  Black- 
stone  V.  Miller,  188  U.  8.  180-SOfl,  47  U 
ad.  439-^45,  23  Sup.  Ct.  Bep.  277;  R« 
Whiting,  160  N.  Y.  27,  34  L.BjL  232,  65 
Am.  St  Rep.  640,  44  N.  E,  716;  Re  Bron- 
son, 160  N.  Y.  1.  34  L3.A.  238,  66  Am. 
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8t  Hep.  832,  44  N.  S.  707;  Be  Houdftjer, 
150  N.  Y.  37,  34  UR.A.  S3S,  6S  Am.  Bt 
Bep.  042,  44  K.  E.  716;  Be  BlMVatcnie,  171 
N.  Y.  682,  S4  K.  B.  1118;  Pullmui'*  PaIuw 
Cu-  Co.  T.  Penntylvania,  141  U.  S.  18-22, 
3S  L.  ed.  013-Oie,  3  Intera.  Con.  Bep. 
B9S,  11  Sup.  Ct  Rep.  879;  Tappw  t. 
MerchuU'  NaL  B»nk,  19  Wall.  iM,  22  L. 
ed.  1S9;  People  ex  rel.  Hoyt  v.  Tu  t  A. 
Comra.  23  N.  Y.  224. 

The  power  of  taxation  of  a  tovereign  atate 
i*  over  pertoni,  property,  and  bnsineaa  with- 
in ita  domain.  It  U  within  the  Bovereign 
power  of  each  state  to  dea^ate  and  clasaify 
all  objecta  of  property  within  ita  domain 
which  ihall  be  subject  to  taxaticm.  It  ia 
'  tbat  both  owner  and  thing 
1  be  within  the   jurisdiction   of  the 


State  Tax  on  Forelgn-beid  Bonda,  IS 
Wall.  300,  21  L.  ed.  179;  Coe  v.  Brrol,  110 
U.  S.  S17,  29  L.  ed.  71Q,  0  Sup.  Ct.  Rep. 
47S;    State   B.   Tax    Case^    62    U.    S.    57G, 

23  L.  ed.  063;  Dewey  v.  Des  Moines,  17S 
U.  S.  1S3~204,  43  L.  ed.  006-008,  19  Sup. 
Ct  Rep.  370;  Bristol  t.  Washington  Coun- 
tiy,  177  U.  8.  133-141,  44  L.  ed.  701-705, 
20  Sup.  Ct.  Rep.  GS5 ;  Louisville  k  J.  Ferry 
Co.  V.  Kentucky,  188  U.  S.  385-390,  47  Ia 
ed.  013-518,  23  Sup.  Ct.  Rep.  463;  Pull- 
man's Palace  Car  Co.  V.  Pennsylvania,  141 
U.  S.  IB,  35  L.  ed.  613,  3  Inters.  Com. 
Rep.  S95,  11  Sup.  Ct.  Rep.  876;  Tappau 
r.  Mercbaota'  Nat.  Banic,  19  Wall.  4BD,  22 
L.  ed.  189. 

It  ia  within  the  power  of  a  stata  to 
creata  a  sitiu  for  property,  tangible  or 
intangible,  in  so  far  aa  it  is  «b1e  to  obtain 
jurisdiction  and  dominion  over  the  object 
of  transfer  as  a  baais  for  the  imposition 
of  a  transfer  or  inheritance  tax. 

There  ia  no  provision  In  the  Federal  Con- 
stitution forbidding  a  state  to  give  to  the 
promissory  note  the  attribute  of  tangible 
person il  property,  or  forbidding  the  state 
to  impose  either  a  direct  tax  theretm  when 
actually  located  in  the  atate,  or  to  impose 
a  transfer  tax  upon  the  transfer  effected 
1^  the  death  of  the  owner,  whether  resi- 
dent or  nonresident. 

State  Assessors  v.  Comptolr  National 
d'Escompta,  191  U.  8.  S8B,  48  L.  ed.  232, 

24  Sup.  Ct.  R^.  10». 

If  juatifleation  for  legislation  Im  found, 
a  atatuta  will  not  be  dissected  to  allow  how 
Itttle  or'  how  much  benefit  haa  aecmed  or 
may  aeeme  to  thsi  taxpayer. 

Union  Refrigerator  Transit  Co.  t.  Ken- 
tucky, IW  U.  S.  194,  SO  L.  ed.  ISO,  20  Sup. 
Ct  Bep.  80,  4  Ann.  Caa.  4B8. 

Dm  power  of  taxation  la  exarciaed  upon 
the  aasumptlon  of  an  aqnlvnleat  nadmd 
1 084 


Ib  the  protection  of  property  and  person  of 
the  taxpayer. 

Ibid. 

The  fundamental  dilTerencea  between  a 
negotiable  and  a  non -negotiable  'promia- 
sory  bote,  and  between  theae  notea  and  or- 
dinary chosea  in  action,  have  juitifled  the 
recognition  of  a  promissory  note  as  tan- 
gible personal  property  when  held  or  lo- 
cated within  the  state  of  New  York. 

Norton,  Bills  ft  Notes,  3d  ed.  7;  Fried- 
lander  y.  Texas  «  P.  R.  Co.  130  U.  8. 
416,  32  L.  ed.  SSI,  9  Sup.  Ct.  Rep.  SIOj 
Russell  T.  Whipple,  2  Cow.  S30;  Goodwin 
V.  Bobnrts,  L.  R.  10  Eich.  337 ;  £outbem 
P.  Co.  V,  Kentucky,  222  U.  S.  S3,  50  L.  ed. 
90,  32  Sup.  Ct.  Rep.   13. 

The  state  of  New  York,  in  lU  sovereign 
power  over  all  property  within  ita  domain, 
mav  declare  by  appropriate  legislation  that 
promissory  notes  held  and  located  within 
ita  domain  shall  be  recognized  aa  tan- 
gible personal  property;  such  legislation 
does  not  offend  any  of  the  righta  of  the 
plaintiffs  in  error  under  the  ConstitutkHi 
of  the   United  StaUa. 

People  ex  rel.  Uoyt  v.  Tax  t  A.  Comra. 
23  N.  Y.  224;  Re  Clinch,  180  N.  Y.  303,  73 
".  E.  35. 

Promissory  notes  by  usage  and  custom, 
apart  from  declaratory  statuteii,  are  recog- 
lized  generally  aa  tangible  personal  pn^ 
erty,  and  establish  by  their  physical  pres- 
a  BttuB  for  all  purposes  of  taxation  in 
the  state  where  located. 

New  Orleans  t.  Stempel,  175  U.  8.  300, 
44  L.  ed.  174,  20  Sup.  Ct.  Rep.  110;  Blaek- 
stone  V.  Miller,  188  U.  S.  tB9,  47  L.  ed. 
39,  23  Bup.  Ct.  Rep.  277 ;  State  Assesson 
.  Comptolr  National  d'Eacompte,  191  U. 
S.  3S8-402,  48  L.  ed.  232-238,  24  Sup.  Ct 
Rep.  lOB;  Selliger  v.  Kentucky,  213  U.  S. 
—  53  L.  ed.  701,  28  Sup.  Ct  Rep.  449; 
Re  Whiting,  2  App.  Div.  fiOO,  38  N. 'Y. 
Supp.  131,  reversed  in  150  N.  Y.  27,  S4 
LJt.A.  232,  &S  Am.  8L  Rep.  640,  44  N.  B. 
715;  People  ex  rel.  Burke  v.  Wells.  184  M. 
Y.  275,  12  L.R_A.(N.S.)  006,  121  Am.  Bt 
Rep.  840,  77  N.  E.  10,  affirmed  in  £08  U. 
~  14,  52  L.  ed.  370,  28  Sup,  Ct.  Rep.  IBS; 
People  ex  rel.  Westbrook  v.  Ogdeubburgh, 
48  N.  Y.  3B0;  People  ex  rel.  Jefferaoa  v. 
Smith,  88  N.  Y.  576. 

By  the  decisions  of  the  New  York  courts, 

respective  of  its  declaratory  statutes,  prom- 
issory notes  are  considered  personal  prop- 
erty where  they  are  kept 

People  ex  rel.  Burke  t.  Wells,  184  N.  Y. 
2TS,  12  I..B.A.(N.&.)  90S,  121  Am.  St  Bep. 
840,  77  N.  E.  19,  affirmed  in  208  U.  8.  14, 
£2  L.  ed.  370,  26  Sup.  Ct  Rep.  193;  Pa» 
pit  ex  rel.  Jefferson  v.  Smith,  88  N.  Y.  570; 
Re  Fearing,  200  N.  Y.  340,  93  N.  E.  «S«. 

There  are  fundamental  diflerenoaa  bs- 
tIS  V.  ft 
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twcen  a   property   tax  and   an   inheritaDM 
«r  ■uceeuion  tax.     The  ccmditlona  deemed 
•uential  to  ««tablish  •  «ittu  in  the  taxtng 
«tata  U  a  basil  for  a  property  tax  are  i 
Maential    to    jnstifj    th«    imposition    of 
tranafer,  mc«e«aion,  or  inheritance  tax. 

Cahen  t.  firewater,  203  U.  S.  652,  Gl 
X..  ed.  314,  sr  Sup.  Ct.  Kep.  174,  8  Ana. 
Cm:  216;  Orr  v.  Gilnun,  183  U.  B.  276, 
46  L.  ed.  ISa,  22  Sup.  Ct.  Rep.  213; 
Knowlton  f.  Hoore,  17B  U.  S.  41,  44  L.  ed. 
WW.  20  Sup.  Ct.  Rep.  747;  Magoun  t.  Illi- 
noii  Iniet  k  Sav.  Bank,  170  U.  S.  263, 
42  L.  ed.  1037,  IS  Sup.  Ct.  Rep.  fi<)4; 
United  Btatea  v.  Perkins,  108  U.  S.  625, 
41  L.  ed.  287,  16  Sup.  Ct.  Rep.  1073;  Wal- 
laoe  T.  Meyer,  4  LJt.A.  171,  38  Fed.  184; 
HerU  V.  Woodman,  218  U.  S.  206-21S,  fi4 
Ik  ed.  1001-1007,  30  Bup.  Ct.  Rep.  61 

The  court  of  appeals  ot  the  state  of  New 
York  has  construed  the  statute  itnpoaing 
this  tax  as  a  tax  upon  the  right  to  par- 
ticular Buceestions,  and  not  upon  the  prop- 
erty. 

Re  Swift,  137  N.  Y.  77,  18  L.R.A.  709. 
32  N,  E.  JOSS;  Re  Merriam,  141  N.  Y. 
470,  36  N.  E.  605;  Re  Hoffman,  143  N.  T. 
329,  38  N.  E.  311;  Re  CnUum,  14S  N.  Y. 
493,  40  N,  E.  163;  Re  Sherman,  1S3  N.  Y. 
1.  46  N.  E.  1032;  Re  Dows,  167  N.  Y.  227, 
82  L.R.A.  43S,  B8  Am.  St.  Rep.  &08,  60 
K.  E.  439;  Re  Vanderbilt,  172  N.  Y.  69, 
44  N.  E.  782. 

This  interpretation  of  the  tax  as  a  tax 
upon  the  right  of  testamentary  luCGeaslona 
kas  been  uniformly  recognlied  by  tlie  Su- 
preme Court  of  the  United  States. 

Mager  t.  Grima,  8  How.  490,  12  L.  ed. 
1^66;  Wallace  t.  Myers,  4  L.RA.  171,  38 
Fed.  1B4;  United  SUtei  *.  Perkins,  163 
U.  S.  826,  628-630,  41  L.  ed.  287-289,  IS 
Sup.  Ct.  Rep.  1073;  Knowlton  v.  Moore, 
178  U.  S.  41,  66,  67,  GS,  44  L.  ed.  969,  975- 
977,  20  Sup.  Gt.  Rep.  747;  Blackstone  t. 
Miner,  168  U.  S.  1B9-203,  47  L.  ed.  439- 
444,  23  Sup.  Ct.  Rep.  277;  Plummer  t. 
Ooler,  178  U.  S.  115-122,  44  L.  ed. 
•98-1003,  20  Sup.  Ct.  Rep.  829;  Ma- 
goon  V.  Illinois  Trust  ft  Sbt.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct  Rep. 
«4)  Chanler  v.  Kelsey,  206  U.  S.  48S,  61 
L.  ed.  B82,  27  Sup.  Ct.  Rep.  660;  LouiiTille 
A  N.  a  Co.  T.  Melton,  216  U.  8.  3fl,  64  L. 
«d,  B21,  47  L.R.A,(N.S.)  84,  SO  Sup.  Ct. 
Rq).  a76;  United  SUtea  v.  Fox,  04  U.  8. 
«6,  24  L.  ed.  192;  Billings  t.  IllinoU,  188 
tJ.  8.  07-104,  47  L.  ed.  400-403,  23  Sup. 
Ct.  Rep.  272. 

The  enactment  of  rules,  regulations,  and 
principlea  governing  the  transmission  of 
property  by  will,  intestacy,  or  other  eon- 
'veyaneea  testamentary  in  aharfcter  and  ef- 
-feet,  is  within  the  exclusive  prorinoe  of  the 
■Mate.     The  Supreme  Court  of  the  United 


state*  will  lo(A  to  the  rtatntes  of  the 
state  tor  the  rule*  governing  the  descent 
and  teatamentary  transfer,  alienation,  and 
suweasion  of  property.  This  court  will  not 
only  adopt  but  is  bound  by  the  decisions 
of  tbe  highest  courts  of  the  state*  as  to  the 
effect  and  interpretation  of  wills  and  in- 
struments of  title. 

Orr  T.  Gilman,  183  U.  S.  278-200, 
46  L.  ed.  198-202,  22  Sup.  Ct.  Rep. 
213;  De  Vaughn  t.  Hutchinson,  166  U.  S. 
666-670,  41  L.  ed.  627-829,  17  Sup.  Ct. 
Rep.  4S1 1  Clarke  t.  Clarke,  178  U.  S.  186- 
100,  44  L.  ed.  1028-1030,  20  Sup.  Ct.  Rep. 
876;  Magoun  v.  Illinois  Trust  ft  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  IS  Sup.  Ct 
Hep.  694;  Yasoo  ft  M.  Valley  R.  Co.  t. 
Adams,  181  U.  S.  680-683,  46  L.  ed.  1011, 
1012,  21  Sup.  Ct.  Rep.  720;  Eastern  BIdg. 
ft  L.  Asso.  V.  Ebaugfa,  1S6  U.  8.  114-122, 
46  L.  ed.  830-833,  22  Sup.  Ct.  Rep.  666; 
Louuville  ft  N.  R.  Co.  v.  Melton,  218  U. 
S.  36,  64  L.  ed.  021,  47  L.R.A.(N.S.)  B4, 
30  Sup.  Ct  Rep.  676;  LefflngweU  v.  War- 
ren, 2  Black,  609-603,  17  L.  ed.  261,  262; 
Randall  t.  Brigham,  7  Wall.  623-641,  10 
L.  ed.  286-203;  Morley  t.  Uke  Shore  ft  H. 
8.  R.  Co.  146  U.  6.  162-167,  36  L.  ed.  026, 
927,  028,  13  Sup.  Ct.  Re^  64;  Moffitt  t. 
Kelly,  218  U.  S.  400,  405,  H  L.  ad.  1086, 
1087,  30  L.R.A.(N£.|  1170,  SI  Sup.  Ct. 
Rep.  79. 

This  court  will  also  be  bound  by  the 
decision  of  the  highest  court  of  the  state 
that  there  Is  nothing  in  the  statute  or  Its 
enforcement  in  conflict  with  the  Constitu- 
tion ot  the  state,  and  that  the  proceedings 
taken  therein  for  its  ascertainment  did 
not  deprive  the  plaintiffs  in  error  of  their 
property  without  due  process  of  law  within 
the  meaning  of  the  state  Constitution. 

New  York  ez  rel.  Hetropolitan  Street  R. 
Co.  T.  New  York  State  Tax  Comrs.  199  V. 
8.  1-47,  BO  L.  ad.  66-79,  26  Sup.  Ct  Rep. 
706,  4  Ann.  Cas.  381;  Orr  t.  Oilman,  183 
U.  8.  2T8-2S3,  46  L.  ed.  196-200,  22  Sup. 
Ct  Rep.  213;  Carpenter  v.  Pennsylvania, 
17  How.  466,  16  L.  ed.  12T;  Wallace  v. 
Uyera,  4  L.R.A.  171,  38  Fed.  184;  Yazoo 
ft  M.  Valley  a  Co.  v.  Adams,  181  U.  S. 
680-683,  45  L.  ed.  1011,  1012,  21  Sup.  Ct 
Rep.  729. 

Buck  T.  Beach  went  no  further  than  to 
hold  that  under  the  facta  prcaentad  by  the 
record,  the  promissory  notes  vere  held  but 
temporarily  in  the  state  of  Indiana,  and 
that  therefore  a  situs  a*  a  basis  for  a 
property  tax  had  not  been  established. 

Selliger  v.  Kentucky,  213  U.  S.  200,  03 
L.  ed.  761,  29  Sap.  Ct.  Rap.  440. 

The  interpretation  and  construction 
placed  by  the  highest  eonrt  of  the  state  up- 
on its  statntaa  la  eoBolnsive  npon  this 
oourk 
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BmtlcT  T.  KuMS.  19S  U.  8.  447,  4S  L. 
ed.  M8,  U  Sup.  Ct.  Hep.  SS9i  Hibbcn  v. 
Btnith  ISl  U.  8.  310,  48  L.  ed.  les,  24 
8np.  Ct.  Rep.  88;  Blftclutone  t.  UlUer,  ISS 
n.  a.  1S&-207,  47  L.  ed.  439-44S,  S8  Sup. 
OL  B«p.  ET7;  WfttMn  v.  MaryUnd,  218 
V.  8.  ITS-ITS,  S4  L.  ed.  987-889,  SO  Sup. 
Ct  Rep.  644;  Kentucky  Union  Co.  ▼.  Ken- 
tacky,  219  U.  S.  140-101,  se  L.  ed.  137- 
1B3,  31  Sup.  Ct.  Rep.  171;  Tilt  t.  Kelwy. 
207  n.  8.  43-fiS,  fiE  L.  «d.  9S-101,  88  Bup. 
Ct.  Rep.  Ij  Lindslej  t.  Natnnl  Carbonic 
(Ha  Co.  220  U.  8.  81,  fiS  L.  ed.  368,  31 
Sup.  Ct.  Rep.  337,  Ann.  Cu.  1012C,  160; 
Moffltt  V.  Kelly,  218  U.  S.  400,  54  L.  ed. 
1086,  30  L.Rjk.(N.8.)  1179,  31  Sup.  Ct. 
Rep.  79;  EBotem  Bldg.  &  L.  Aho.  t. 
Ebangb,  186  U.  S.  114-122,  48  L.  ed.  830- 
833,  22  Sup.  Ct.  Rep.  686;  Cbanler  t.  Kel* 
•ey,  SOG  U.  S.  477,  51  L.  ed.  8SB,  27  Sup. 
Ct  Rep.  650;  Cahen  t.  Brewster,  203  V. 
8.  551,  61  L.  ed.  SIS,  27  8up.  Ct.  Rep.  174, 
B  Ann.  Cas.  216. 

In  respect  to  the  niceeaaion  to  property 
by  death,  the  ttatca  are  lOTereign,  and 
■nay  give  to  tbeir  courts  authority  to  de- 
termine flnally,  ai  against  all  the  world, 
all  questions  which  arise  therein,  subject 
to    applicable    constitutional    limitations. 

UcElroy,  Transfer  Tax  Law,  2;  Tilt  t. 
KelEcy,  207  U.  8.  43,  52  L.  ed.  95,  28  Sup. 
Ct  Rep.  1;  Gulf  ft  B.  I.  R.  Co.  t.  Hewe^ 
183  U.  S.  Se-76,  46  L.  ed.  86-91,  22  Sup. 
Ct.  Rep.  28;  Bristol  t.  Waahington  Coun^, 
ITT  U.  S.  133-141,  44  L.  ed.  701-706,  20 
Snp.  Ct.  Rep.  083. 

The  objection  that  the  statutory  con- 
struction law,  now  general  construction 
Ifew,  might,  under  its  terms,  without  fur- 
ther test,  comprehend  various  instruments 
of  title  without  Iq^al  juatification,  cannot 
bt    made    by    transferees    of    promissory 

Re  Keeney,  194  N.  T.  281,  87  S.  E.  428, 
affirmed  in  222  U.  8.  625,  58  L.  ed.  289, 
S8  L.R.A.(N.S.)  1139,  32  Sup.  CfRep.  106. 

The  14th  Amendment  does  not  aSect  or 
oontrol  the  states  in  the  exercise  of  their 
sorereign  authority  to  regulate  inherit- 
ances, and  to  detenntne  the  persona  or  ob- 
Jeeta  upon  which  an  inheritance  tax  shall 
be  imposed. 

Campbell  v.  Calilomia,  200  U.  8.  94,  50 
h.  ed.  387,  26  Sup.  Ct.  Rep.  IB2;  Heath  & 
H.  Mfg.  Co.  T.  Worst,  207  U.  S.  338-354,  OS 
L.  ed.  236-243,  28  Sup.  Ct  Sep.  114. 

Mr.  Justice  HoImM  delivered  the  Judg- 
■ent  of  the  court: 

This  proceeding  b^fan  with  a  petition  by 
an  executor,  acting  under  ancillary  letters, 
for  the  appointment  of  an  appraiser  to  de- 
termine the  amount.  If  any,  of  the  transfer 
tax  due  from   the  eatate  of  the  deoeased 
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testator,  Charles  C.  TtfTany.  Tiffany  waa 
not  a  resident  of  New  York  at  the  time  of 
his  death,  but  left  in  a  safe  deposit  box  ia 
New  York  four  promissory  note*  made  Ij 
Pottinger,  a  resident  of  Chicago,  secured  by 
mortgagee  of  Chicago  land  to  lUitMia 
trustees,  and  promissory  notes  of  the  Sontb- 
eni  Railway  Company,  a  Virginia  corpo- 
ration. The  appraiivr  hp1d  these  notes  tax- 
able under  the  New  York  Laws  of  1S06,  chap. 
368,  3  1,  amending  |  220  of  an  earlier  law, 
and  imposin;;  a  tax  "when  the  faansfer  it 
by  will  or  intestate  law,  of  property  with- 
in the  state,  and  the  decedent  was  a  noa- 
resident  of  the  stite  at  the  time  of  bla 
death,"  The  surrogate  [438]  con&rtMd 
the  appraiser's  report,  and  his  order  waa 
affirmed  by  the  appellate  division  and  the 
court  of  appeals.  143  App.  Di*.  327,  128 
N.  T.  Supp.  106;  202  N.  Y.  5S0,  06  N.  B. 
1140.  The  executors  contend  that  the  tax 
deprives  them  Qf  their  proper^  withont 
due   proceaa   of    law. 

In  support  of  thie  position  it  was  argosd 
that  If  bonds  were  subject  to  taxation 
simply  because  of  their  presence  within  the 
jurisdiction,  it  waa  due  to  the  survival  ct 
primitive  notions  that  identiflcd  the  obliga- 
tion with  the  parchmEut  or  paper  upon 
which  they  were  written;  thst  billa  and 
notes  had  a  different  history,  and  that  there 
was  no  ground  for  extending  the  concep- 
tions of  the  infsncy  of  the  rsce  to  them.  It 
was  pointed  out  ttiat  the  power  to  tax 
simple  contracts  depends  upon  power  over 
the  person  of  one  of  the  partiee,  and  doea 
not  attach  to  documentary  evidence  of  such 
contracts  that  may  happen  to  be  within  the 
jurisdiction.  Cases  were  cited  in  which  thia 
court  has  pronounced  bills  and  notes  to  be 
only  evidences  of  the  simple  contracts  that 
they  express  (Pelham  v.  Wsy,  16  Wall.  198, 
21  L.  ed.  65;  Wjman  v.  Halstead  [WymaO' 
v.  United  States]  109  U.  S.  S54,  608,  2T  L. 
ed.  1068,  1069,  3  Sup.  Ct.  Rep.  417) ;  and  the- 
precise  issue  was  thought  to  be  disposed  of' 
by  Buck  V.  Beach,  206  U.  S.  392,  01  L.  ed. 
1106,  27  Sup.  Ct.  Rep.  712,  11  Auo.  Cas. 
732.  We  shall  discuss  this  case,  but  fen' 
the  moment  it  is  enough  to  say  that  for  the 
purposes  of  argument  we  assume  that  billS' 
and  notes  stand  as  mere  evidences  at  com- 
mon law. 

But  wc  are  bound  by  the  eonatmetioB. 
given  to  the  New  York  statuUa  by  the  Naw 
York  courts,  and  the  question  fa  wbethar 
a  statute  that  we  must  read  as  purporting 
to  give  to  bills  and  notes  within  the  atate- 
the  same  standing  as  bonds  for  purposes  of 
taxation  goes  beyond  the  constitutional 
power  of  the  state.  Again,  for  the  purpoaea- 
of  argument  we  may  assume  that  there  aia- 
llmiU  to  this  kind  of  power;  that  tite- 
pisaenoe  ct  a  deed  would  not  warrant  a  tax 
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BMuured  by  tha  nlna  of  tha  raal  aetata  orertbrown    ^    th«   dcdiion    !■    Buck    t. 

thftt  it  hftd  conveyed,  or  even  tlwt  k  memo-  Beaeli,  lupra. 

nndum  of  »  contract  required  b;  the  itntubi  No  tuch  effect  ihould  be  attributed  to 
«f  frAudi  would  nat  support  [43B]  a  tax  on  that  cam.  Tha  Ohio  notei  in  Buck'i  hnoda 
the  value  of  the  contvact  becau»a  it  happened  that  were  held  not  to  t>e  taxable  in  Indiana 
to  .be  found  in  the  teetator's  New  York  were  moved  backward  and  forward  between 
■trong  box.  But  it  it  plain  that  bills  and  Ohio  and  Indiana  with  the  intent  to  avoid 
Dotea,  whatever  they  may  be  called,  come  taxation  in  either  state.  206  U.  8.  402. 
very  near  to  identification  with  the  contract  Tliey  really  were  in  Ohio  hands  for  business 
that  tbey  embody.  An  indorsement  of  the  purposes  (Id.  3SG),  and  sending  them  to 
paper  carries  the  contract  to  the  indorscr.  Indiana  was  spoken  of  by  Mr.  Justice  Pecb- 
An  indorsement  in  blank  passes  the  debt  ham  as  improper  and  unjustiflable.  Id.  402. 
from  hand  to  hand  so  that  whoever  lias  the  Their  absence  from  Ohio  evidently  was  re- 
paper  lias  the  debt.  It  ia  true  that  in  some  garded  as  a  temporary  absence  from  home. 
caaes  there  may  be  a  recovery  without  pro-  Id.  404.  And  the  conclusion  is  carefully 
ducing  and  surrendering  the  paper,  but  so  limited  to  a  refusal  to  hold  the  presence 
may  there  be  upon  a  bond  in  modem  times,  of  the  notes  "under  the  circumstaiicei  al- 
It  is  not  primitive  tradition  alone  that  gives  ready  ststed"  to  amount  to  the  presence  of 
their  peculiarities  to  bonds,  but  a  tradition  property  within  the  state.  A  distinction 
laid  hold  of,  modiSed  and  adapted  to  the  was  taken  between  the  presence  aufflcient 
«anvenienee  and  understanding  of  business  for  a  succession  tax  like  that  in  this  case, 
men.  The  same  convenience  and  understand-  and  tliat  required  for  &  property  tax  sncb 
ing  apply  to  bills  and  notes,  as  no  one  would  as  then  wsa  before  the  court,  and  the  only 
.doubt  in  the  case  of  bank  notes,  which  tech-  point  decided  was  that  the  notes  had  no 
vically  do  not  differ  from  others.  It  would  such  presence  in  Indiana  as  to  warrant  a 
tie  aa  extraordinary  deduction  from  the  14th  property  tax.  See  New  York  ex  rel.  New 
Amendment  to  deny  the  power  of  a  state  York  C.  &  H.  R.  R.  Co.  v.  Uillcr,  202  U. 
to  adopt  the  usages  and  views  ot  business  S.  5tJ4,  687,  GO  L.  ed.  1166,  1160,  26  Sup. 
men  in  a  atatuU  on  the  ground  that  it  was  Ct.  Rep.  714.  If  Buck  v.  Beacb  is  not  to 
depriving  them  of  their  property  witTiout  be  distinguished  on  one  of  the  foregoing 
due  process  of  law.  Tlie  necessity  of  cau-  grounds,  as  some  of  us  think  that  it  can  be, 
tioa  in  cutting  down  the  power  of  taxation  we  are  of  opinion  that  it  must  yield  to  the 
on  the  strength  of  the  14th  Amendment  current  of  authorltiea  to  which  we  have 
oftoi  has  been  adverted  to.    Louisville  A  N.  referred. 

S.  Go.  V.  Barber  Asphalt  Paving  Co.   1!>T  In  the  case  at  bar  it  must  be  taken  that 

U.  8.  430,  434,  49  L.  ed.  BIB,  821,  26  Bup.  the   safe   deposit  box   In   which   the   notes 

Gt  Rep.  466.    Unless  we  are  bound  by  au-  were   found   was   tbeir   permanent   resting 

thority,  we  think  the  statute,  so  far  as  we  place,  and  therefore  that  the  power  of  tha 

BOW  are  ctmcerned  with  it,  plainly  within  state  so  repeatedly  asserted  in  our  decisions 

the  power  of  the  state  to  pasa  could  come  into  play. 

As  to  authority,  it  has  been  asserted  or  Judgiuent  affirmed, 
implied,  again  and  again,  that  the  states 

had  the  power  to  deal  with  negotiable  paper  [Ml]   Mr.   Justice  HCKmiiiA,   Mmenr- 

on  tha  footing  of  situs.     "It  is  well  settled  ring: 

that  bank  bills  and  municipal  bonds  are  in  I  concur  In  tha  result,  bat  cannot  ooneur 

•nch  a  concrete,  tangible  form  that  they  are  in  tha  reasoning  of  the  opinion,  or  rather, 

mbjeet  to  taxation  where  found,  Irrespec-  its  controlling  proposition,  unmodified.     I 

tlva  of  the  domicil  of  tha  owner;     .     .     .  wigbt  pasi   it  by  In  alienee  if   It  did  not 

NotM  and  mortgages  are  of  the  same  na-  ^ave  Urgar  consoiuence  than  the  decision  of 

tare     .     .     .     wa  see  no  reason  why  a  sUte  t^e  pending  case.    The  opinion  U  rested  on 

nay  not  declare  that,  If  found  within  ita  ">«  proposition,  said  to  be  based  on  anthor- 

UmlU,  they  shslt  be  subject  to  taxation."  "y,  that  the  lUte.  have  power  to  deal   with 

New  [440]  Orleans  v.  siempel,  176  U.  8.  "*8°"."*''!  P'l*'  ?»  *""  '~"'«  «'■'*"•! 

W^'  V,«  I'w  ,  ™  I-'i  '^  T,,;  ="t«  "'1  tangible  as  to  be  of  itaalf  a  sub- 
Rep  110,  Bristol  T.  Washington  County  177  .  ^  ^,  taxation,  irrespective  of  the  domlcll 
C.  8.  133.  141,  44  L.  ed.  701,  70S,  20  Sup.  '^,  ^^  ^,„„_  ^_  I  Jj_  ^^^  J^y^^^  „,  ^ 
Ct  Rep.  686;  State  Assessor*  v.  Comptoir  j^^t  which  it  represents.  For  the  propod- 
National  d'Escompte,  191  V.  8.  388,  403,  tion  announced,  Mr.  Justice  Brewer,  in  New 
404,  48  L.  ed.  232,  238,  ?39,  24  Sup.  Ct.  Orleans  v.  Stempel,  176  U.  8.  SO0,  44  L. 
Rep.  lOS;  HetropoHtan  L.  Ins.  Co.  v.  New  ed.  174,  20  Bup.  Ct.  Rep.  110,  ia  quoted 
Orleans,  206  U.  S.  395,  400,  402,  61  L.  ed.  from.  Other  casea  are  cited  and  It  b  wld 
US,  866,  866,  27  Sup.  Ct.  Rep.  490.  Thia  to  be  eiUblished  law  nnleas  It  haa  been  over- 
la  tha  aatablished  law  unleaa   it  has  been  thrown  by  the  doei^on  1b  Bade  t.  Beeeh, 
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EOS  D.  8.  392,  SI  L.  «d.  IIM,  97  Sup.  Ct. 
Rep.  712,  11  Ann.  Cu.  732.  I  refTBiii  fTom 
mreting  the  judgment  of  my  brethren  by 
■hnplj  opposing  asBcrtlon,  and  I  feel  con- 
strained to  reviev  the  Cftaes,  iocluding  Huek 
V.  Beach.  I  will  do  to  in  the  order  of  tlieir 
dcciaioD. 

Commencing  vltb  the  Stem  pel  Case  J 
may  immediately  say  of  it  that  its  facts 
did  not  call  for  the  broad  and  general  dec- 
laration it  is  adduced  to  sustain.  The 
statute  passed  on  did  not  attempt  to  tax 
negotiable  paper  simply  because  of  its  pres- 
ence in  the  state.  It  regarded  the  origin 
and  use  of  such  paper,  and  declared  its  (the 
statute's)  purpose  to  be  that  no  nonresi- 
dent, by  himself  or  through  an  agent, 
should  transact  business  In  the  state  "with- 
out paying  to  the  state  a  corresponding  tax 
with  that  enacted  of  its  own  citizens;" 
to  execute  the  purpose,  declared:  "All 
receivable,  obligations  or  credits  arising 
from  the  business  done  in  the  state,  are  here- 
by declared  assessable  within  this  state,  and 
at  the  business  domicil  of  said  nonresident, 
bis  agent  or  representative." 

The  property  assessed  was  inherited  by 
Stempei's  wards,  tliey  and  she  being  resi- 
denU  of  the  state  of  New  York.  It  [442] 
waa  assessed  to  the  estate  of  the  grandfa- 
ther of  the  wards,  and  was  $15,000,  "money 
in  possession,  on  deposit,  or  in  hsnd,"  and 
98,000,  "money  loaned  or  advanced,  or  for 
goods  sold;  and  all  credits  of  every  descrip- 
tion." The  contention  waa  that  "the  situs 
of  the  loans  and  credits  was  in  New  York, 
the  place  of  residence  of  the  guardian  and 
wards,  and,  therefore,  being  loans  and 
credits  without  the  stste  of  Louisiana,  tbey 
were  not  subject  to  taxation  therein." 

The  question  presented  by  the  contention, 
this  court  said,  was  whether,  under  the 
•tatute  as  Interpreted  by  the  supreme  court 
of  the  state,  the  properties  were  subject  to 
taxation,  and,  if  so  subject,  whether  any 
rights  secured  by  the  Federal  Constitution 
were  thereby  Infringed.  The  tax  was  sns- 
tatned,  but  it  will  be  observed  that  negoti- 
able paper  was  not  assessed  at  all  or  dealt 
with  as  an  entity  separate  from  what  it 
represented.  The  notes  which  represented 
the  credits  taxed  were,  it  is  true,  in  New 
Orleans,  but  In  possession  of  the  agent  of 
Stempel.  Not  they,  but  the  rights  of  which 
(hey  were  the  evidence,  were  taxed.  The 
hroad  declaration,  therefore,  that  negotiable 
paper  had  such  tangibility  as  to  be  of  it- 
self a  taxable  entity  was  not  called  for. 
The  true  value  of  the  caae  and  its  applica- 
tion to  the  case  at  bar  can  be  estimated 
when  we  consider  the  other  cases. 

In  Bristol  v.  Washington  County,  177  V. 
8.  133,  44  L.  ed.  701,  20  Sup.  Ct  Kep. 
SSS,    note*    secured    by    mortgages    in    the 

toxt 


ataU  (HinnesoU]  were  taxed.  The  qtM- 
tioB  was  of  their  altus.  The  stats  ooart 
put  its  decision  on  the  ground  that  th* 
notes  were  in  the  state  for  eolleetiAi'ar  re- 
newal with  a  view  of  reloauing  the  moiHgi 
and  keeping  it  invested  as  a  permanent 
business.  And  this  court  in  Its  decision 
said  that  "credits  secured  by  mortgage*,  this 
result  of  the  business  of  investing  and  re- 
investing moneys  in  the  state,  were  nb- 
Ject  to  tax  as  having  a  situs  tiiere."  The 
ruling  was  affirmed.  We  ssid,  by  Mr.  Chief 
Justice  Fuller ;  "Persona  are  not  per- 
mitted [443]  to  avail  thcmselvea  for  their 
own  benefit  of  the  laws  of  a  state  in  the 
conduct  of  business  within  its  limits,  and 
then  to  escape  their  due  contribution  to 
the  public  needs  through  action  of  this 
sort,  whether  taken  for  convenience  or  by 

In  State  Assessors  v.  Comptoir  Natimai 
d'Escompte,  191  U.  6.  38B,  48  L.  ed.  232, 
24  Sup.  Ct.  Rep.  lOB,  crediU  in  the  form 
of  checks  were  taxed  under  the  same  stat- 
ute considered  in  the  Stempel  Case.  Tbsy 
were  held  in  the  state  for  investment  and  re- 
investment, and  this  was  the  basis  of  tbt 
decision.  The  checks,  it  was  said,  bacame  a 
credit  for  money  loaned,  localized  in  Loniai- 
ana,  protected  by  It,  and  within  the  aeope 
of  its  taxing  laws  as  construed  by  tbe  su- 
preme court.  And  we  further  said,  mtta 
reviewing  the  Stempel  Cass  and  tbe  Bristol 
Case:  "Ftom  these  cases  it  may  ba  taken 
aa  the  settled  law  of  this  court  that  there 
is  no  inhibition  in  the  Federal  Constitution 
against  the  right  of  the  state  to  tax  prop- 
erty in  tlie  shape  of  credits  where  the  sanM 
are  evidenced  by  notes  or  obligations  held 
within  the  state,  in  the  hands  of  an  agent 
of  the  owner  for  the  purpose  of  collection 
or  renews]  with  a  view  to  new  loans  and 
csrrying  on  such  transsctions  aa  a  perma- 
nent business."   (p.  403.) 

In  Metropolitan  L.  Ins.  Co.  «.  New  Or- 
leans, Zns  U.  S.  39S,  51  L.  ed.  8S3,  27 
Sup.  Ct.  Hep.  499,  the  assessment  was  alto 
under  the  act  passed  on  in  tbe  Stempel  Casst 
I  will  not  pause  to  detail  the  facta.  It 
is  enough  to  say  that  the  credits  taxed  were 
loans  (evidenced  by  notes)  by  the  insnr- 
ance  company  to  its  policy  holders  in 
Louisiana.  The  tax  was  not  to  nomine  ob 
the  notes,  but  was  expressed  to  be  on 
"credits,  money  loaned,  bills  receiTable,' 
etc.,  and  ita  amount  was  ascertained  by 
computing  the  sum  of  the  face  value  of  all 
the  notes  held  by  tbe  company  at  the  Urn* 
of  (he  asseasment. 

The  purpose  of  the  taxing  law  waa  said 
to  be  to  lay  the  burden  of  taxation  equally 
upon  those  who  do  business  within  tbe  atata. 
And,  after  comment,  it  was  sftid:  "Thn* 
it  la  elaar  that  the  nwMnr*  ci  taxation 
U.  S. 


..GooSff ' 


UlS. 


WHEELBB  T.  80BHBB. 


[444]  dMigned  b;  the  taw  ii  the  fair 
KTenge  of  the  capital  employed  In  the 
bncinaM."  In  other  worda,  the  inTertmenta 
in  the  eUte  were  tued,  and  the  l^ality  of 
the  tax  waa  determined  bj  thair  aitua,  not 
by  the  locality  of  the  notes  which  repre- 
Muted  them,  the  motf  being  ta  New  York, 
•(  Iht  toms  of   the  «H««ira«oa  oonpaay. 

It  was  the  HJtua  of  the  debt  which  de- 
termined the  legality  of  the  taxation  in  all 
of  the  case*,  and  united  them  under  the 
principle  expmsed  in  Uetropolitan  L.  In*. 
Co.  V.  New  Orleana,  that  the  law  regards 
tha  place  of  the  origin  of  nq[ot)able  paper 
as  ita  true  home,  to  which  it  will  return  to 
be  paidi  and  its  temporary  absence  ca 
kft  out  of  account.  Tbey  do  not  support 
the  broad  proposition  that  to  negotiable 
paper  can  be  ascribed  such  tangibility  and 
entity  as  so  to  make  it  a  taxable  object  of 
itself  in  a  jurisdiction  other  than  that  ol 
the  obligation  it  represents.  This  broad 
generality  U  necessary  to  sustain  tlie  tax 
in  the  present  case  if  it  can  be  regarded  a 
direct  tax  on  property,  for  Illinois,  not 
New  York,  la  the  situs  of  the  debU  of 
which  the  notee  taxed  are  the  evidence,  and 
of  the  mortgages  which  secure  them. 

That  broad  proposition  was  aiiBerted  in 
Back  T.  Beach  and  rejected.  The  notes  in- 
Tolved  had  their  origin  in  Ohio  and  repre- 
sented investments  in  that  state.  Their 
owner  died,  and  one  6f  the  two  trustees  of 
his  will  resided  in  Indiana.  Tlie  notes  were 
kept  in  the  custody  of  the  latter  except  that 
at  tha  time  ol  assessment  of  taxes  in  that 
atate  they  were  sent  to  Ohio,  and  after  the 
lapae  ol  a  few  daya  returned  to  bim.  They 
were  taxed  in  Indiana.  The  tax  was  sus- 
tained by  the  state  supreme  court,  but  de- 
clared InTalid  by  this  court. 

The  proposition  proented  for  decision 
was  stated  thus  by  Mr.  Justice  Peckham 
for  tha  court:  "The  sole  question,  then,  for 
tMa  court,  is  whether  the  mere  presence  of 
the  notea  in  Indiana  [the  taxing  state]  con- 
stituted the  debts  of  which  the  notea  were  the 
written  evidence,  property  [445]  within  the 
Jurisdiction  of  that  state,  ao  that  such  debts 
eonld  be  therein  taxed."  The  prior  cases 
were  considered,  and  It  was  said:  "Tliera 
4rt  no  cases  in  this  court  where  an  assess- 
mant  aueh  as  the  one  before  us  has  been  In- 
TolTed.  We  hava  itot  Mad  a  cose  whtrt 
neither  the  party  asMtted  nor  the  debtor 
tea*  «  rMident  of  or  presmi  i»  the  elate 
lsA«rs  tfts  l(W  ten*  imposed,  o*d  wAsrs  no 
s  done  ttierein  by  the  oiener  of 


ts   the  coital  svidencad   by   tha  note*  m- 


the  doetrlno  that  the  mere  preaenes  of  evi- 
dneea  of  debt,  snch  as  these  notes,  nnder 
tha  dreamataBOM  atraady  statad,  amount*  to 
■•  I.,  ed. 


of  property  within  the  state" 
And  It  was  pointed  out  that  the  prior  eases, 
which  were  specifically  reviewed,  gave  no 
support  to  the  rejected  doctrine.  It  was  not 
overlooked  that  certain  specialty  debts, 
state  and  municipal  bonds  and  cireulating 
notes  of  banking  institutions,  have  some- 
times been  treated  as  property  where  they 
were  found,  though  removed  from  the  domi* 
ell  of  the  owner,  and-Stata  Tax  on  Foreign- 
held  Bonds,  16  Wall.  300,  324,  21  L.  ed.  188, 
was  cited.  Promissory  notes  were  held  not 
to  be  within  the  rule. 

It  is,  however,  asserted  that  the  circum- 
stances of  the  case  showed  that  the  notes 
were    fugitives    from    taxation,    alternately 
from  Indiana  and  Ohio,  and  that  their  atay 
in  Indiana  was  in  evasion  of  their  obliga- 
tions to  Ohio,  and  was  "a  transit,  although 
prolonged."    But  the  bad  motive  of  the  pos* 
sessor  of  tiie  notea  was  not  made  a  ground 
of  decision.     If  the  court  felt  a  retributive 
impulse  to  deny  the  notea  sanctuary  in  In- 
diana,   it    was   suppressed.     Ths   eourt  de- 
clsred  that  tlie  motive  for  sending  the  notes 
to  Indiana  was  of  no  consequence,  and  that 
the   attempt  to  escape   proper  taxation   in 
Ohio  did  not  confer  jurisdiction  on  Indiana 
to  tax  them  (page  402). 
But  we  are  not  required  to  overrule  Buck 
Beach,  nor  make  it  yield  in  any  particn- 
'  in  order  to  sustain  the  [446}  tax  In  the 
te  at  bar.    It,  in  effect,  reserved  from  Its 
ineiple    inheritance    or    succession    taxing 
acta  by  rejecting  as  not  in  point  eases  which 
involved  them.    We  saldt    "Tlie  foundation 
upon  which  such  acts  rest  b  different  from 
tliat  which  exists  wliere  the  assisnmrnt  ia 
levied    upon    property.      Ths    succession    or 
inheritance  tax  Is  not  a  tax  upon  property, 
as  has  been  frequently  held   by  this  court 
(Knowlton  *.  Moore,   ITS   U.  8.  41,  44  L. 
ed.  909,  20  Sup.  Ct.  Rep.  T4i;   Blacketone 
Miller,  188  U.  6.  180,  47  L.  ed.  430,  21 
Sup.  Ct.    Rep.  277),  and   tlierefore  the  de- 
lions  arising  under  such   inheritance  tax 
nee  are  not  in  point." 

The  tax  under  review  Is  of  that  kind.  In 
other  words.  It  is  not  a  tax  on  property, 
hut  a  tax  upon  the  tranafer  of  tlie  property 
by  the  will  of  the  tesUtor  of  plaintiffs  in 
error,  as  provided  by  the  laws  of  the  state. 
The  will  was  probated  In  Connecticut,  where 
deceased  was  a  resident,  but  ancillary 
letters  of  administration  were  Issued  to 
plaintiffs  in  error  by  the  surrogates'  court, 
county  of  New  York,  state  of  New  York, 
and  the  taxed  notes  were  part  ol  the  prc^ 
crty  disposed  of  by  his  will.  It  appears, 
therefore,  that  the  proper^  la  in  the  con- 
trol of  the  courts  of  New  York.  In  other 
words,  the  laws  of  New  York  are  invoked, 
accomplish  Its  tranafer,  and  subject  it  t* 
diapoaitiona  of  ttw  will,  a*d  nake  •^ 
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faetiul  the  purpoMa  of  the  testator.    BUok- 
■toDe  T.  Miller,  supra. 

I  ua  dMiing  with  the  power  of  taxaUm 
ntider  our  deelrione.  If  there  b«  inJtutiM 
la  its  ezereiae  bj  mcaeuring  the  tax  b7  the 
vatna  of  the  credita  repraaented  bj  the  notea, 
it  ia  an  injuatlce  which  this  court  cannot  ra- 


Hr.  Juatioe  Lsmar   (diiaentinK) ! 

I  concur  in  Mr.  Jmtice  McKmna's  anal;- 
>la  of  Buck  T.  Beach  and  the  other  ca*ea, 
but  am  of  the  opinion  that  the  principle 
there  decided  applies  aa  well  to  inberitance 
and  [447]  transfer  taxea  on  aotea  a>  to  di- 
rect tazea;  and  that  therefore  the  judg- 
ment in  the  present  ease  should  be  reversed. 

I  am  anthoriied  to  sa;  that  the  Guiei 
JcBTiCE  and  Ur.  Justine  Van  Derantar 
concur  in  this  dissent. 


DAVID  W.  MAT. 

(See  8.  C.  Reportar'a  ed.  447-4H.) 

Federal  conrta  —  following  declslona  ol 
Porto  Rico  courts  —  data  wben  aiat- 
nte  takaa  effecU 

Decisions  of  the  supreme  court  of  Porto 
Bico  that  the  Civil  Code  of  March  1,  1B02, 
went  into  effect  on  July  1,  1902,  would  be 
followed  by  the  Federal  Supreme  Court  as 
having  become  a  rule  of  propertj,  even  if 
the  latter  court  did  not  tnink,  as  It  does, 
that  probabl;  the  certificate  of  the  Secre- 
tary of  Porto  Rico  to  that  effect  expressed 
the  It^islative  will. 

[No.  ISO.] 

Submitted  December  U,  I&IS.  Restored  for 
reargument  January  2fl,  1SI4.  EeargUed 
April  B  and  7,  1914.  Deeided  April  80, 
1B14. 

IN  ERAOB  to  the  District  Court  of  the 
United  States  for  Porto  Bico  to  review 
a  Judgment  in  favor  of  defendant  in  a  suit 
to   establish    title   to   real    property.     Af- 

The  facta  are  stated  in  the  opinion. 

Messrs.  N.  B.  K.  PettlndU  and  F.  Ii. 
Coniwell  for  plaintiff  in  error. 

Ueasra.  Felix  Frank  fnrter  and  Wolcott 
H.  Pitkin,  Jr.,  Attorney  Oaeral  ol  Porto 
Rico,  for  defendant  in  error. 
1040 


Ur.  Justice  Holmea  delinred  tbe  opin- 
ion of  the  court: 

This  ia  a  suit  by  the  plaintiff  in  error  to 
establish  his  title  to  one-half  interest  in  a 
plantation  called  "Carmen,"  as  devisee  of 
his  aunt,  Altagracia  Nadal.  It  la  alleged 
that  the  plantatioi.  was  bought  with  tba 
separate  money  of  Altagracia  Nada.  bv  her 
husband,  after  marriage;  that  she  became 
the  owner  of  one  undivided  half,  subject  to 
[4S1]  the  administration  of  her  husband 
until  the  termination  of  the  conjugal  part- 
nership, and  that  this  half  pasaed  to  her 
devisee  at  her  death.  The  eomplaint  ad- 
mits that  after  the  purehase  the  husband 
purported  to  eonvey  the  whole  plantation 
to  a  third  person,  but  alleges  that  the  wife 
did  not  consent  to  the  conveyance,  and  that 
therefore  her  rights  remained. 

It  appeal's  that  on  May  1,  1901,  Alta- 
gracia Nadal  brought  a  suit  against  her 
husband  for  tn  account  of  her  paraphernal 
property,  alleging,  ..mong  other  things,  that 
he  had  recorded  In  his  favor  the  estate 
Carmen,  acquired  by  a  deed  of  October  SS, 
1900,  and  iraf  ing  Judgment  thst  it  was  her 
private  property  because  bought  with  ber 
separate  funds,  and  for  a  cautionary  notice 
to  be  entered  in  the  registry.  On  Novem- 
ber, 10,  ISO],  a  icttlemcnt  was  made  hj 
which  it  was  stated  thst  the  husband  h^ 
received  (10,000  as  the  product  of  the  wife'i 
paraphernal  property,  had  paid  her  $5,000 
and  given  a  mortgage  for  the  other  C5.000. 
and  in  view  thereof,  slie  "renounces  all  the 
rights  and  interests  which  she  might  have 
against  her  husband  because  of  the  facts 
stated  in  the  said  complaint."  The  inatm- 
ment  was  presented  to  the  court  with  a 
prayer  th.kt  the  court  would  hold  that  the 
parties  bad  desisted  from  continuing  ths 
action  and  that  the  cautionary  notice  be 
canceled,  which  was  granted  on  November 
il.  There  had  been  eonvey  a  ncea  of  Car- 
men, without  consideration,  it  was  testiBed; 
there  was  a  reconveyance  to  thi  husband, 
and  on  June  2,  1902,  be  conveyed  it,  with- 
out his  wife's  consent,  to  Elisa  Sanjnrjot 
who,  OB  August  89  of  the  same  year,  eon- 
veyed  It  to  the  people  of  Porto  Rico,  for 
valuable  consideration,  there  being  then  no 
cautionary  notice  on  record.  On  April  10, 
I90e,  the  wite  assigned  to  the  plaintiff  the 
mortgage  received  by  her  on  the  above 
settlement,  and  on  April  27,  1900.  made  the 
will   under  which  the  plaintiff  claims. 

By  thU  will  the  tesUtrix  left  to  the  plain- 
tiff a  mortgage  [402]  described,  with  all 
Its  rights  and  actions  {am  oomo  (odot  «W 
dsreokos  y  occioaei)  and  also  the  mortgage 
assigned  on  April  10,  in  case  the  assignment 
should  not  have  bceo  effective  la  favor  of 
her  said  nephew  Rafael  Uartinei  j  Nadal, 
(odo>  los  dfraokos  y  aooionas  9««  paedm 

r-        MS  V.  a. 
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tim«  for  their  teking  aScct.  It  wu  the 
iutj  of  the  Becratar;  to  promulgata  th« 
law*  (act  of  CongnM  of  April  12,  1900, 
ehap.  191,  g  19,  81  Stat,  at  L.  77,  SI),  and 
b«  wai  directed  bf  an  act  of  th«  aatne  date 
as  that  of  tlic  Code*  to  reviw  and  arrange 
the  proviiiotu  of  the  Code*  for  publication 
aloDg  with  the  Joint  Code*  Committee  of 
tllc  legislature;  the  arrangement  to  be  com- 
pleted as  aoon  ai  practicable  after  April  1, 
and  'publication  being  expected  on  or  be- 
fore August  1.  A  reEolution  of  the  day 
before  ahowg  that  they  had  to  be  enacted  be- 
fore enrolment  with  monuacript  corrections. 
Rev.  SUt.  A  Coda*  of  Porto  Rico,  1902,  p. 
290.  Tlie  JecreUry  eerUfled  that  tfaey  were 
in  effect  on  and  after  July  1,  1B02.  But  the 
injustice  of  making  the  Civil  Code  op«r- 
B,tive  before  ita  contents  could  be  known  and 
before  the  revision  contemplated  by  tba 
law  was  ao  manifest  that  on  February  24, 
190S,  ao  act  was  passed  purporting  to  vali- 
date all  conTeysnces  of  real  estate  and  in 
general  ail  acts  that  required  certltleation 
by  a  notary  executed  after  March  1,  IBQS,  and 
on  or  before  January  1, 1*03,  [454]  U  they 
would  have  been  valid  by  the  laws  in  force 
on  February  28,  1902.  Tbis  court  assumed 
that  the  Civil  Code  went  into  effect  on  July 
1,'In  Ortega  t.  Lara,  202  U.  S.  83B,  S48,  SO 
L.  od.  1065,  105B,  SB  Sup.  Ct.  Rep.  707,  and 
the  supreme  court  of  Porto  Rico  has  decid- 
ed tba  ntLe  point  twice.  Morales  v. 
Registrar  of  Property,  16  P.  H.  R.  109,  114; 
BuaS  V.  BusO,  18  P.  R.  R.  804,  837,  808.  It 
is  impoesible  to  know  how  many  or  bow 
important  transactions  may  ha*a  taken 
place  on  the  faith  of  these  repeated  solemn 
assurances,  and  apart  from  the  general  un- 
willingness of  this  court  to  overrule  the 
local  tribunals  upon  matters  of  purely  local 
concern  (Sante  Vt  C.  R.  Co.  v.  Friday,  232 
U.  S.  6Bt,  700,  ante,  S02,  803,  34  Sup.  Ct 
Rep.  4SS),  it  is  not  too  much  to  say  that  the 
decisions  have  l>ecome  a  rule  of  proper^, 
even  if  we  did  not  think,  as  we  do,  that 
probably  the  Secretary's  certificate  expressed 
the  legislative  will. 
Judgment  afSrued. 


t  ios  hienu  attot  jiia  eiiUn  4 
«OM>rs  <•  mi  wpoao  liUro  J^'araoadea 
Smmitirjo,  an  vMud  da  la  trmuaocUn  oala- 
trod*  ooM  mi  dioAo  etpoao. 

The  plaintiff's  claim  is  founded  on  these 
last  words.  The  official  tranalation  accept- 
ed by  the  court  reads  that  sbe  leaves  the 
mortgage  "in  case  the  assignment  sliall  not 
have  became  effective,  alt  the  rights  and 
actions  which  may  pertain  to  ms  in  my 
properties  wliich  are  in  the  name  of  my 
husband  Isidro  Fernsndea  Sanjurjo,  by 
virtue  of  the  settleaient  made  with  my  said 
husband."  The  plaintiff  contends  tbst  the 
word  "and"  should  be  read  in  ttefore  "all  the 
rights  and  actions"  on  the  notion  that  an  y 
has  dropped  out  or  should  be  implied.  He 
argues  that  the  estate  Carmen  was  not  em- 
braced in  the  settlement,  because  com- 
munity property  in  which  the  wife  bad  and 
retained  a  community  interest,  and  that  the 
last  worda  devise  it — an  cirtud  4»  signify- 
ing more  nesrly  in  spite  of  the  settlement 
than  by  virtue  of  it. 

On  the  other  hand,  it  is  argued  that  the 
settlement  renounced  all  claim  by  the  wife 
to  Carmen,  if  any  she  liad;  that  the  last 
words  of  the  will  have  an  import 
to  that  of  those  used  in  connection  with  the 
previous  mortgage)  tliat  an  virtud  da  meana 
by  virtue  of,  that  if  the  wife  bad  a  claim  it 
was  outside  the  settlement,  and  those  worda 
would  not  describe  it,  even  if,  at  the  date  ol 
tbe  will,  the  estate  bad  still  stood  In  the 
husband's  name,  where  notoriously,  and  as 
she  well  knew,  it  had  not  stood  for  year*. 
The  government  also  claims  as  a  bona  fide 
purchaser  without  notice.  It  is  obvious,  we 
think,  from  tliis  summary,  that  these  argn- 
ments  against  the  plaintiff's  claim  are  bard 
to  meet,  and  they  were  not  met.  But  it  ia 
[4S3]  not  necessary  sboolutely  to  decide  on 
their  validity  as  the  case  is  disposed  of  by 
a  preliminary  point. 

Both  sides  agree  that  the  wife's  assent  to 
a  conveyance  by  her  husband  was  made 
necessary  for  tbe  first  time  by  g  1328  of 
the  Civil  Code  of  Uaroh  1,  1902.  Unless 
that  Code  went  into  effect  at  ita  date,  it 
did  not  apply  to  the  conveyance  of  June  2. 
Tbe  plaintiff  argues  with  much  force  that 
it  was  in  effect  then,  and  that  the  decisions 
to  the  contrary  are  all  based  on  a  mist*ken 
oertificate  of  the  Secretary  of  Porto  Rico; 
but  we  are  of  opinion  that  the  considera- 
tions on  tbe  other  side  must  prevail.  On 
tlie  last  day  of  its  session  the  legislature 
passed  four  codes  making  material  changes 
In  the  existing  law,— the  Political  Code,  the 
Penal  Code,  the  Code  of  Criminal  Procedure, 
and  the  Civil  Code,  which,  although  in  form 
separate  acta,  were  published  in  one  volume 
and  constituted  a  large  part  of  a  system. 
Two  of  thcss  Codes  fixed  July  1,  1902,  as  the 
SB  Ij.  Cd.  t 
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Eatoppel  —  by  ■ilenoe  —  Jndlctal  pallet 

acaio't  rata  mgnlntlon. 
1.  The  failure  of  an  Irrigatlt 
to  offer  any  erldenee  as  ta  its  n 
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for  judicUJ  nllef  that   the  value 
mter  righta  wu  not  taken  into  aeeoimt, 
especiall;    where    the    supervison    eoatend 
tbat  the  compao/  la  entitled  to  no  eompen- 
•ation  for  lucL  rights. 

[For  other  caM«,   we  EMoppel,   HI.   b.  S,   In 

UUeu  Sup.  Ct.  1908.) 
Waters  —  nmnlclpal  regulation  ol  Irri- 

Katlon     ralea   ^  Talnatlon  ^   w«l«i 

righta. 

2.  I'he  right  of  an  irrl^tion  company 
M  againat  riparian  proprietor!,  acquired 
either  by  purcDt^e  or  prescription,  to  with- 
drkw  tlie  water  that  it  distributes  through 
its  canals,  must  be  included  in  the  valua- 
tion of  its  property  in  determining  whether 
the  water  rates  Aied  by  county  boarda  ol 
supervisors  will  yield  the  8  per  cent  return 
upon  the  value  of  its  property  to  which  the 
company  is  entitled,  under  Cal.  act  of 
Uarch  12,  1SB6,  empowering  such  boards  to 
fix  the  rates,  notwithstanding  the  declara- 
tion in  Cal.  Const.  IBTO,  that  water  ap- 
propriated    for    sale    is    appropriated   to    a 

[Por  other  eases,  see  Waters,  III.  b.  In  Dl' 
xest  Sop.  Ct   1»08.] 

[No.  303.] 


APPEAL  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Northern  District 
ol  California  to  review  a  decree  dismissing 
a  bill  to   restrain  the  enforcement  of  mu- 
nicipal regulation  of  irrigation  rates.     Re- 
Bee  same  case  below,  191  Fed.  870. 
The  facta  are  stated  in  the  opinion. 
Hr.  Edward  F.  Treadwell  argued  the 
eanse,  and,  with  Messrs.  Frank  H.  Short, 
Garret    W.    McEnemey,    Aldis    B.    Browne, 
and  Alexander  Britton,  61ed  a  brief  for  ap- 
pellant : 

The  contention  of  counsel  tor  appellees 
and  the  decision  of  the  trial  court  are  based 
on  certain  decisions  of  Judge  Boss,  circuit 
Judge  of  the  southern  district  of  California, 
as  to  the  meaning  of  the  California  consti- 
tutional provisions,  which  have  been  dis- 
approved by  the  supreme  court  of  Call- 
loniia,  and   (previous  to  the  decision  in  the 

Note.— On  state  regulation  generally  of 
tolls,  ratca,  and  prices — see  note  to  Win- 
diestcr  4  L.  Tump.  Road  Co.  v.  Croxton, 
33  L.R.A.  177. 

On  treatment  of  franchises,  water  rights, 
and  miscellaneous  intangibles  in  public 
service  property  valuations — see  note  to 
Home  Teleph.  Co.  t.  Carthage,  48  L.B.A. 
(VS.)  1063. 

On  reasonableness  of  governmental  regu- 
lation of  water  rates — see  note  to  KnozvlIIe 
V.  KnoxvIUe  Water  Co.  53  L.  ed.  U.  S.  371. 
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case  at  bar)  by  the  United  States  dientt 
court  of  appeals  of  the  ninth  circuit,  and. 
in  fact,  by  Judge  Morrow,  as  a  judge  of  the 
latter  court,  and  by  the  railroad  eommis- 
sion  of  California. 

People  V.  Stephens,  82  Cal.  200;  HeCraiy 
V.  Beaudry,  S7  Cal.  120,  7  Pac.  £64;  Fresno 
Canal  t  Irrig.  Co.  v.  Bowell,  80  CaL  114, 
13  Am.  St.  Rep.  He,  82  Pac.  63;  Frewo 
Canal  A  Irrig.  Co.  v.  Dunbar,  BO  Cal.  HO,  EE 
Pac.  275;  San  Diego  Flume  Co.  t.  Chaai^ 
87  Cal.  561,  2S  Pac.  766,  20  Pac  B2S:  Clyne 
V.  Benieia  Water  Co.  100  Cat.  310,  84  Pac. 
714;  Balfour  v.  Fresno  Caiial  &  Irrig.  Co. 
109  Cal.  221,  41  Pac.  870;  People  ex  reL 
Ricks  Water  Co.  v.  Elk  River  MiU  *  Lum- 
ber Co.  107  Cat.  221,  48  Am.  St  Rep.  I2S, 
40  Pac.  631;  Merrill  t.  South  Side  Irrig. 
Co.  112  Cal.  426,  44  Pac.  720;  Fairbanks  v. 
Rollins,  0  Cal.  Unrep.  99,  64  Pac.  79;  San 
Diego  Water  Co.  v.  San  Diego,  118  CaL 
666,  38  L.RA.  480,  82  Am.  St.  Rep.  281,  60 
Pac.  633;  Fresno  Csual  &.  Irrig.  Co.  v.  Park, 
129  Cal.  437,  62  Pac.  87-,  Fellows  t.  Los 
Angeles,  161  Cal.  62,  00  Psc  137;  Staab- 
laua  Water  Co.  v.  Bachman,  IS2  CaL  718, 
10  L.RA.(N-S.)  369,  03  Pac.  868;  Leavitt 
V.  Lassen  Irrig.  Co.  IG7  Cat.  82,  29  LJtA. 
(N.S.)  213,  106  Pac.  404;  Lassen  Irrig.  Co. 
V.  Long,  1G7  Cal.  94,  106  Pac.  409;  Thayer 
V.  California  Development  Co.  164  CaL  117, 
128  Pac.  21 ;  Wilterding  v.  Qreen,  4  Idaho. 
773,  46  Pac.  134 1  San  Di^o  Land  ft  Town 
Co.  V.  National  City,  74  Fed.  79,  174  U.  & 
730,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804; 
Lanning  v.  Osborne,  76  Fed.  31S;  Osbone 
V.  San  Diego  Land  ft  Town  Co.  178  U.  S. 
22,  44  L.  ed.  961,  20  Sup.  Ct.  Rep.  880; 
San  Diego  Flume  Co.  v.  Souther,  82  C.  C.  A. 
64B,  61  U.  S.  App.  134,  90  Fed.  164,  44  C 
C.  A.  143,  104  Fed.  707,  112  Fed.  228;  Boise 
City  Irrig.  ft  Land  Co.  v.  Clark,  65  C.  C.  A 
309,  131  Fed.  416;  Imperial  Water  Co.  v. 
Holsbird,  116  C.  C.  A.  526,  197  Fed.  4; 
Palmer  v.  Southern  California  Mountain 
Water  Co.  (decided  Jan.  21,  1913,  Cal.  B. 
Com.) 

A  water  right,  whether  aeqnlred  by  ap- 
propriation, purchase,  prescription,  or  eon- 
demnation,  is  property,  and  the  canal  einn- 
pany    appropriating    It    is    the    proprietor 

Black's  Pomeroy,  Water  Rights,  |!  6&-81; 
People  ex  rel.  Ricks  Water  Co.  t.  BDc  River 
Mill  ft  Lumber  Co.  107  Cal.  £21,  48  Am. 
St.  Rep.  125,  40  Pac,  031 ;  SUte  ».  St  Paul 
ft  D.  R.  Co.  81  Minn.  422,  84  N.  W.  302. 
Strickler  v.  Colorado  Springs,  16  Colo.  61, 
26  Am.  St.  Rep.  246,  26  Pac.  813;  Gould, 
Water  Rights,  g  324;  Bigelow  v.  Draper, 
a  N.  D.  102,  69  N.  W.  670;  Buffalo  v.  Deb- 
,  L.  A  W.  R.  Co.  30  N.  T.  Snpp.  4; 
Hallock  V.  Suitor,  37  Or.  9,  60  Pae.  384; 
Wyatt  V.  Larimer  ft  W.  Irrig.  Co.  I  Colo. 
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Fed.  OM;  CaaBoUdated  Q«a  Co.  T.  Ih7«r, 
148  Fed.  160;  ConioUdatad  Qu  Co.  t.  Now 
York,  lET  Fed.  SM;  WUlcox  t.  ConMlidAt- 
ed  Gm  Co.  Z12  U.  8.  IS,  5S  L.  «d.  382,  48 
J.JUA.(N.S.)  1134,  20  Sup.  Ct.  Hep.  102, 
IB  Ann.  Cu.  1034;  Kennebec  Water  DUt. 
T.  WAterville,  07  Me.  220,  SO'  L.R.A.  SfiS, 
H  AtL  8. 

Tbe  right  to  divert  tlii«  water  incrMScd 
the  TKlne  of  the  tangible  propertj  of  tha 
eompanj  to  the  extent  of  tbe  Talne  of  tbe 
right  to  dWert  the  ume.  The  water  carried 
in  the  canal  is  as  much  tangible  property  a* 
tlie  earthwork  and  Btructure*. 

Fudickar  *.  East  Kivenide  Irrlg.  Dirt. 
lOB  Gal.  20,  41  Pac.  1024;  Lower  Kioga 
River  Water  Ditch  Co.  «.  Kings  River  t  F. 
Canal  Co.  60  Cal.  408;  Williams  v.  Hirtcr, 
121  Cal.  47,  63  Fac.  405;  Jacob  y.  Lorena, 
OS  Cal.  832,  33  Pae.  IIB;  2  Kinuej,  Irrif. 
ft  Water  RighU,  %  77S. 

The  water  righta  owned  by  complainant 
have  added  to  the  value  of  ita  property  aa 
a  "going  concern"  to  the  extent  of  Uie  value 
of  auch  water  righta. 

National  Waterworke  Co.  v.  Kaniae  City, 
62  Fed.  S63;  Gloucester  Water  Supply  Co. 
V.  Gloucester,  170  Uaae.  Sas,  60  N.  B.  977; 
Norwich  Oas  A  Electric  Co.  v.  Norwiofa,  76 
Conn.  S66,  67  Atl.  746;  Kennebec  Water 
Dist.  V.  Waterville,  07  He.  220,  SO  UlLA. 
asB,  54  Atl.  19;  C.  H.  Venner  Co.  v.  Urbana 
Waterworks,  174  Fed.  346;  Omaha  «.  Omaha 
Water  Co.  218  U.  B.  180,  64  L.  ed.  Ml,  4B 
L.R.A.(N.B.]   1084,  30  Bup.  Ct.  Rep.  616. 

Riparian  righta  are  well  established  in 
California,  and  murt  be  eztinguiahed  by 
the  canal  company. 

Lnx  T.  Haggin,  SO  Cal.  2S6,  10  Fac.  074; 
Miller  ft  Lux  v.  Madera  Canal  ft  Irrig.  Co. 
ISG  Cal.  69,  22  LJl.A.(N£.)  301,  90  Pao. 
602;  Miller  v.  Bay  Cities  Water  Co.  107 
Cal.  £66,  27  LJLA.(N.B.)  772,  107  Pac  US. 

Riparian  righta  are  eztinguiahed  by  eon. 
demnation. 

Lux  V.  Haggin,  60  Cal.  255,  10  Pac.  674; 
Miller  ft  Ltu  V.  Madera  Canal  ft  Irrig.  Co. 
1S6  CaL  64,  22  L.R.A.(N.S.)  301,  90  Pao. 
602;  Stevinaon  v.  San  Joaquin  ft  K.  River 
Canal  A  Irrig.  Co.  162  Cal.  141,  121  Pae. 
308,  164  Cal.  221,  128  Pac.  024. 

Return  on  water  righta  is  permitted  in 
other  casee. 

Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 124  Fed.  676,  102  Fed.  137;  San  Dtego 
Water  Co.  v.  San  Diego,  US  Cal.  666,  8S 
LJt-A.  460,  62  An.  St.  Rep.  261,  60  Pac. 
69S;  Spring  Vall^.  Waterworks  v.  San 
Mateo  Waterworks,  64  Cal.  123,  28  Pae. 
447;  Eatt  v.  Walkinshaw,  141  Cal.  123,  M 
L.R.A.  236,  09  Am.  St.  Rep.  S6,  70  Pac 
663,  74  Pac  768. 

10«» 


App.  480,  20  Pac  OOSj  Rigncy 
light  ft  Water  Oc  0  Wash.  670,  26  UBA. 
426,  38  Pac  147;  New  Whatcom  v.  Fair- 
haven  Laud  Co.  24  Wash.  498,  64  LJtJL 
190,  64  Pac.  736;  Lux  t.  Haggin,  68  Cal. 
266,  10  Pac  674;  St.  Helena  Water  Co.  v. 
Forbes,  62  Cal.  182,  45  Am.  Rep.  660;  Qould 
V.  Stafford,  01  Cal.  146,  27  Pac.  S43;  Win- 
nipiseogM  Lake  Cotton  ft  Woolen  Mfg.  Co. 
T.  Gilford,  64  N.  H.  337,  10  AtL  84S; 
Amoakeag  Mfg.  Co.  v.  Concord,  66  N.  H. 
662,  82  LJLA.  621,  34  Atl.  241;  Yatea  v. 
Milwaukee.  10  WaU  407,  10  L.  ed.  084; 
Paine  Lumber  Co.  v.  United  States,  66  Fed. 
864;  Sulliman  Timber  Co.  v.  Mobile,  110 
Fed.  1S6;  Union  Depot  Street  R.  ft  Transfer 
Co.  V.  Brunswick,  81  Minn.  267,  47  Am. 
Rep.  7S9,  17  N.  W.  626;  Bradshaw  v.  Du- 
luth  Imperial  MUl  Co.  62  Minn.  69,  63  M. 
W.  1063;  Meyers  v.  St.  Louis,  8  Mo.  App. 
266;  Emporia  v.  Soden,  26  Kan.  688,  37 
Am.  Rep.  265;  Water  Supply  ft  Storage  Co. 
v.  Tenney,  24  Colo.  344,  61  Pac.  606;  Mud 
Creek  Irrig.  Agrl.  ft  Mfg.  Co.  v.  Vivian, 
74  Tex.  170,  11  S.  W.  1078;  North  Point 
Consol.  Irrig.  Co.  t.  Utah  ft  8.  L.  Canal 
Co.  16  UUh,  246,  40  LJtJk.  861,  B7  Am. 
St.  Rep.  607,  52  Pac.  168;  Montetiito  Valley 
WaUr  Co.  v.  Santa  Barbara,  M4  Cal.  678, 
77  Pac.  1113;  Nevada  Ditch  Co.  v.  Bennett, 
30  Or.  60,  60  Am.  St  Rep.  777,  46  Pac. 
4T2  i  Albuquerque  Land  &  Irrig.  Co.  v. 
Gutierres,  10  N.  M.  177,  61  Pac.  3G7;  Thayer 
V.  California  Development  Co.  164  Cal. 
117,  128  Pac.  21;  Palmer  v.  Southern  Cali- 
fornia Mountain  Water  Co.  (decided  Jan. 
21,  1913,  Cal.  R.  Com.);  Wiltarding  v. 
Green,  4  Idaho,  773,  46  Pac.  134;  San  Diego 
Water  Co.  v.  San  Diego,  118  Cal.  666,  36 
L.R.A.  460,  62  Am.  St.  Rep.  201,  60  Pae. 
633;  Spring  Valley  Waterworks  v.  San 
Francisco,  124  Fed.  674. 

The  right  to  collect  rates  or  compensa- 
tion tor  the  use  of  water  is  a  franchise, 
which  vested  in  tbe  company  upon  its  in- 
corporation. Disconnected  with  any  water 
which  the  company  owned  and  which  it 
could  sell,  this  franchise  was  only  of  nomi- 
nal value;  but  when  tbe  company  aci]uired 
the  absolute  right  to  divert  tlie  water,  the 
franchise  became  a  valuable  property  right. 

San  Joaquin  ft  K.  River  Csnal  ft  Irrlg. 
Co.  V.  Merced  County,  2  Cal.  App.  603,  84 
Pac  2BS;  People  v.  O'Brien,  HI  N.  Y.  41, 
2  L.R.A.  265.  7  Am.  St.  Rep.  0S4,  18  N. 
B.  602;  Montgomery  County  «.  Schuylkill 
Bridge  Co.  110  Pa.  64,  20  Atl.  407;  Mo- 
BongaheU  Nav.  Co.  v.  United  States,  148  U. 
B.  812,  87  L.  ed.  403,  13  Sup.  Ct  Rep.  622; 
Smyth  V.  Ames,  100  U.  S.  406,  644,  42  L. 
ed.  810,  848,  18  Sup.  Ct  Rep.  418;  Spring 
Valley  Waterworks  r.  Ban  Frueisco,  124 
58  L.  ed. 
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SUPREME  COURT  OF  THB  UNITED   STATES.  On.  Tbm. 

Heun.  Ouret  W.  MoEnenier,  Frank  H.  t.  Haggin,  S9  OaL  SU,  10  Pm.  07<;  MiOer 

Short,    ud    Edward    F.    TrMdwell    aied    a  ft  Lux  v.  EnterprUe  Canal  ft  I«iid  Co.  142 

•eparatc  brief  tor  appelUnt:  CaL  £08,  100  Am.  St.  Rep.  116,  TS  Fae.  770; 

Appellee*'  contentloD  tlut  the  oompanj  la  Miller  ft  Lux  v.  Eoterpriae  Canal  ft  Land 

onlj  entitled  to  ■  retun  <»  its  investment,  Co.  —  Cal.  — ,  decided  Dee.  !0,  1913. 

and  not  upon  the  preaent  Talue  of  its  prop-  The   dedication   of   property   to  a  poblk 

tatj,  ii  contrarjr  to  their  poaition  in  the  naa  doea  not  veat  title  to  the  property  !■ 

former  case  between  the  Hune  partlei,  and  the  public 

ja  contrary  to  the  uniform  decieiont  of  thia  Pacific  'feleph.  ft  Telag.  Co.  T.  BAkmaa, 

eourt  since  that  timo.  166  Cal.  640,  137  Pae.  111ft. 

Knoxrille  v.  Knozrille  Water  Co.  212  U.  The  argument  that,  if  the  water  rights  «f 

S.   1,  S3  L.  ed.  371,  29  Sup.  Ct.  Rep.  148;  the    canal    company    were    condemned,    the 

Minnesota  Rate  Case  (BimpMin  v.  Shepard)  damages  would  go  to  the  irrigators,  and  not 

230  U.  8.  362,  GT   L.  ed.   1511,  48  I.X.A.  to  the  canal  company,  and  that  therefora 

(NB.)    IIGI,   33    Sup.    Ct.    Rep.    7211;    San  the  canal   company  does  not  own  them,  is 

Diego  Water  Co.  v.   San   Diego,   118  Cat.  without  foundation  in  law  or  fact. 

fiSe,  3B   L.RA.  400,   02   Am.    St.   Rep.   201,  Leavltt  t.  iMamea  Irrig  Co.  1ST  CaL  8^ 

M  Pac.  033;  SUnislauH  County  v.  Ban  Joa-  29  L.RA.fN.S.)  21S,  100  Pac.  404. 

quin  ft  K.  River  Canal  ft  Irrig.  Co.  192  U.  Tiie  claim  that  the   complainant   cannot 

8.  201,  48  L.  ed.  400,  24  Sup.  Ct.  Rep.  241;  claim  a  due  return  upon  its  property  tor 

Smyth  V,  Ames,  189  V.  8.  M4,  42  L.  ed.  the  allied  reason  that  the  claim  was  not 

848,  18  Sup.  Ct.  Rep.  418;  Willcoi  v.  Con-  made   before   the   superrlsors    at   the   tine 

•olidated  Gas  Co.  212  U.  B.   19,  63  L.  ed.  of  the  passage  of  the  ordinanca  Ozing  the 

3B2,  48  L.R.A.(N.8.)   1134,  20  Sup.  Ct.  Rep.  rates  is  unfounded. 

102,  16  Ann.  Css.  1034;  Aebland  v.  Ashland  Spring  Vall^  Waterworlcs  v.  San  Fran- 

W.  Co.  4  Wis.  R.  C.  R.  278)  Tighe  v.  Clinton  elsco,  82  Cal.  280,  6  L.R.A.  7H,  16  Am.  St 

Tel.  Co.  3  Wis.  R.  C.  R.  III.  Rep.   116,  22  Pae.  010,   1046;    Sao  Diego 

The  contention  of  appellees  that  the  wa-  Land  ft  Town  Co.  v.  National  City,  74  Fed. 

ters  acquired  by  the  canal  company  by  ap-  70;    San    Diego   Water   Co.   v.    San    Diego, 

propriation,  prescription,  or  contract  were  118  Cal.  666,  38  L.RA.  480,  62  Am.  St.  Rep. 

"^blic  watera"  is  entirely  unfounded  under  261,  GO  Pac.  033. 

the  law.  of  the  state  of  California.  „,_  j^„  p    L«„gh„„.  „^  0„ 

Palmer  v.  Southern  California  MounUin  ^        ,..     w     '„     .       t    m..i^,., 

W.^  C  1,,^  J„.  «,  ,,.3.  CI.  B.  S,8°M.S^Sr."s  0hu-",i.7. 

.  ■'       ,                            ■        ■*         I        ■  u.  McCormick.  and  H.  B.  Shaffer,  filed  a  brief 

A  canal  company  acquires  its  water  right  (^  appellees: 


by  extinguishment,  in  loto  o 


Assuming,  for  the  argument,  that  c 


,hrtb,r  .t  «jn,™,  U,.n  b,  P'";'lpti«.,  ^  ^,1,1  .t  th.  Ita.  O,  nU,  .STltol 

'^J^  :  ".V  '  ™''™"'V™;  "  ''"r'  b,  ttl  „™t,  ™p„,l«,r.,  ,mrtb.l«.  U 

SS.".     .\"5.        •          ";"■"<"•""■  «°  „mpl.ta  ct  IbT-obMnBio.  of  th.  .lb. 

object  to  the  diversion,  and  in  the  case  of      ,  „,_.   _.,  .    ;  .  ,   , .         _.       ,.     _,„ 

'    , ,.                                     lu    I     ■!          1  ™  *"="  water  right,  because,  when  the  rates 

Ibr  .11  p™.t...l  p»rpo,«,  .qu„.l„t  to  .  ,{,,  ^  p.iitl„„7it  -boll,  I.llrf  to  .Ul> 

"tt^Wortb  ,.  W.t»».lll.  W.t.,  i  Light  ^'•"  "•  "'•  ^*'?' ,'';*  ;'  """l  "' 

Co.  ISO  CI.  S2S.  89  P...  S38;  r„.bo  StArt  T""  'J*"-  " ,"  "f"''  •"  •'•«  "7.  "■;- 

».  Co.  ..  Sonthon.  P.  H.  Co.  IM  CI.  202,  '""       ?1  "'Vt  ,      V        .        .'  "^ 

«T  P«.  77J;  Boutb.™  CIIIot.1.  R.  Co.  ,.  „?°,T%    S,    J  i?1i  TtJ' ^«  ""Sf 

n  P«.  M2i  K.I.  ,.  W.lVto.b,w,  l.l  CI  ?f|„"'i^°r',''5*'S7   ;,?',?'= 

1»6,  «  LJlJt.  23«,  0«  JUb.  St.  hIt-  35.  TO  "^  tJ.  SI    8.  S3  L.  rf.  371.  378,  29  So^ 

P«.  fl«3,  7*  Pbc.  768;   CrMcMt  Cn.l  Co.  ^t-J^P'  **■„               ,     .      „               ,  .      , 

T.  Montionnr,  1«  CI.  248,  OS  L.B.A.  910,  ^b.  .ord  ".pproprUtioo,-  u  uKd  u  th. 

78  Pm.  1082;  Hontwdto  V.lley  W.ter  C  ^ate  Conbtitution,  hu  ben  eobrtniri  hj 

▼.   ^antb   Bbrbin,   IM  CL   678,  77   Pmt  the  luprenie  court  of  th.  .tnt.  of  California 

1118;  Nwport  ..  ToniM«!*l  Wotw  C  149  "  »bt  r.ferriog  to  the  act  of  taking  or  th. 

CaL  SSI,  <  L3jl.(H.8.)  1098,  97  Pac  S72;  nwthod  of  acquiring  watn,  but  aa  niMnlnf 

hiilln  &  Lux  *.  Madwa  Canal  ft  Irrig.  Co.  "d.vot«i  to." 

ISS  CL  89,  22  7,B  A.(NA)   391,  99  Pa..  M.rrUl  ..  Bouth  Sid.  Irrig.  Co.  112  CL 

802;  Barton  t.  Rl.naid.  Watar  C  15E  CaL  433,  44  Pae.  720. 

809,  28  L.R.A.(N.a.)  331, 101  Pte.  790;  Lnz  Oh.  appropriation  of  watar  U  made  aad 


unrMuonablf  low. 

CUrka  T.  White,  U  Pet  ITS,  9  L.  od. 
lOM;  CUUowir  T.  Flnley,  12  Pet  £07,  9 
L.  ed.  1092;  Wbeeler  v.  Sage,  1  Wall.  018^ 
17  L.  ed.  MB;  Kitchen  t.  Kftyburn,  19  Wall. 
2M,  22  L.  ed.  U;  Muluttaii  Medidne  Co, 
T.  Wood,  108  U.  G.  218,  27  L.  ed.  700,  2  Sup, 
Ct.  Rep.  430 1  Roberta  t.  Northern  P.  R.  Co. 
1S8  U.  B.  18,  S»  L.  ed.  877,  IB  Bup.  Ct, 
Rep.  T60;  New  York  t.  Pine,  18fi  U.  B.  103^ 
40  L.  ed.  825,  £2  Snp.  Ct.  Bep.  692;  Creatb 
V.  Sima,  5  Bow.  192,  12  L.  ed.  111. 

If  a  water  company  makea  a  contract 
with  a  conBumer  to  fumiah  water  at  lew 
than  the  rate  eetabllBhed  bj  pnblie  author- 
ity, it  ihould.  In  a  proceeding  attacking  th« 
rate  aa  nnreaaonably  low,  be  held  by  the 
court  to  have  actually  received  the  public 
rate,  and  not  the  leaaer  apeoial  contract 
rate. 


1913.      BAS  JOAQUIN  ft  K.  B.  C.  *  I.  00.  T.  BTANISLAtIS  COUNTT. 

ta  complete  U  the  water  be  actually  taken 
tttaa  the  atream  with  the  intent  to  appro- 
priate It  for  a  beneficial  oae,  and  if  it  «1ib11 
be  applied  to  auch  nee. 

McDonald  t.  Bear  River  *  A.  Water  t 
Uln.  CD.  18  CaJ.  220, 1  Mor.  Min.  Rep.  SM; 
Watteraoa  t.  Baldunbehere,  101  Gal.  112,  3S 
Pae.  4& 

An  appropriator  of  water  obtain*  a  good 
title  to  it*  uae  by  preacription  aa  againat 
the  riparian  owner  of  Ave  years'  open,  con- 
tinuous, and  adverse  uae  of  it. 

Duckworth  V.  Watsonville  Water  ft  Light 
Co.  IfiO  Cal.  630,  89  Pac.  338. 

Complainant  water  company,  having 
dedicated  ite  water  rights  to  the  uae  of  the 
public,  has  forever  dedicated  them  to  a  pul>- 
lie  use,  and  ia  not  entitled  to  have  tbem 
valued  as  part  of  its  plant,  en  otherwise, 
in  •  proceeding  to  fix  the  rates  to  be 
charged  the  public. 

San  Diego  Land  ft  Town  Co.  v.  National 
City,  74  Fed.  TB;  Leavitt  v.  Lassen  Irrig. 
Co.  157  Ca).  82,  29  L.RJ^.(N.S.)  213,  100 
Pac.  404;  Lassen  Irrig.  Co.  v.  Leavitt,  157 
Cal.  94,  100  Pae.  409;  Sin  Diego  Water  Co. 
T.  San  Diego,  118  Cal.  HT,  38  L.R.A.  480, 
82  Am.  St.  Rep.  261,  GO  Pac.  833;  Boise  City 
Irrig.  ft  L«nd  Co.  v.  Clarlc,  06  C.  C.  A.  399, 
131  Fed.  41S. 

The  supreme  court  of  the  state  of  Cali- 
fornia has  decided  in  the  eases  of  Leavitt  v 
Laswn,  157  Cal.  82,  29  LJt.A.(N.B.)  213, 
100  Pac.  404,  and  Lassen  Irrig.  Co.  v.  Long, 
167  Cal.  94,  100  Pac.  409,  that  a  water 
company  which  has  appropriated  (dedi- 
cated) ita  waters  to  public  uae  can  have 
thereafter,  aa  between  itself  and  the  public 
BO  private  right  of  the  water,  can  give  ni 
preferenUal  righte  to  the  water,  and  is 
but  the  purveyor  of  the  water,  and  tbe  In- 
•trumentalitj  for  ita  distribution  to  the 
public. 

Complainant  ia  not  entitled  to  havo  ite 
alleged  water  righte  valued  aa  ite  fran- 
chise. Complainant  introduced  no  proof 
as  to  franchises  or  their  value.  Complain- 
ant*! franchises  cost  it  nothing. 

Willcoz  V.  Consolidated  Oas  Co.  212  U. 
B.  19,  63  L.  ed.  382.  48  LJLA.<N.B.)  1134, 
29  Bnp.  Ct.  Bep.  192,  15  Ann.  Cas.  1034. 

Complsinant  has  a  monopoly  of  furnish- 
ing water  in  the  territory  under  tbe  flow 
of  ite  canals,  and  hence  is  not  entitled  to 
any  valuation  of  "going  concern"  or  "good 


wUI." 

Ibid;  Contra  Costa  Water  Co.  v.  Oak- 
land, 150  Cal.  323,  IIS  Pac.  008. 

The  master  having  found  that  complain- 
ant has  not  come  Inte  court  with  clean 
bands,  and  his  findings  being  fully  sup- 
ported by  the  evidence,  defendante  are  en- 
titled to  a  dismissal  of  the  bill  of  cam- 
plaint  on  that  ground,  aaide  from  the 
S«  L.  cd. 


I,  S3  L.  ed.  371,  29  Snp.  Ct.  Rep.  148;  Boise 
City  Irrig.  ft  Land  Co.  v.  CUrk,  OS  C.  C.  A. 
399,  131  Fed.  416;  San  Diego  I«nd  ft  Town 
Co.  T.  National  City,  74  Fed.  79;  Contra 
Costa  Water  Co.  t.  Oakland,  169  CaL  823, 
113  Pac.  008. 

Mr.  Justice  Holme*  delivered  the  opin- 
ion of  the  conrt: 

Tbis  is  a  bill  to  restrain  the  enforcemott 
of  orders  pasted  bj  the  boards  of  super- 
visors of  the  three  defendant  counties, 
Stanislaus,  Fresno,  and  Uereed,  establish- 
ing water  rates  to  be  eharged  by  the  plain- 
tiff, the  appellafit;  the  ground  of  the  bill 
being  that  the  ordera  deprive  the  plaintiff 
of  ite  proper^  without  due  process  of  law. 
By  a  statute  of  March  12,  ISBS,  the  boards 
are  authorized  to  flz  these  rates  for  their 
several  countiea,  but  so  that  the  returns  to 
the  partiea  furnishing  the  water  shall  be 
not  less  than  0  per  cent  npon  the  value  of 
tbe  "canals,  ditehei,  flumes,  chntes,  and  aU 
other  property  actually  used  and  useful  t» 
the  appropriation  and  fumiabing  of  sueb 
water."  The  rates  when  fixed  are  binding 
for  one  year  and  until  eateblished  anew  or 
abrogated.  The  bill  concerns  rate*  fixed  In 
1£07,  and  the  question  before  the  court  has 
been  narrowed  to  a  singljB  issue.  If  the- 
plaintiff  la  entitled  to  4  per  cent  npon  ite 
tangible  property  alone  It  is  agreed  that  the 
orders  must  stend.  But  if  the  plaintiff  haa 
water  righte  that  are  to  be  taken  into  «e> 
count,  the  rates  fixed  will  fall  short  of  giv- 
ing it  what  it  is  entitled  to  and  mnst  he  aet. 
aaide.  Tbe  circuit  conrt  dismissed  the  bill' 
(191  Fed.  876),  and  on  tbia  appeal  figures 
are  immaterial,  the  only  question  being 
whether  the  prbicipls  ad^ted  is  right. 

,_,,., Google  '"•• 
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[4SS]  It  iru  luggMted,  to  ba  ion,  aX  the 
tigamtatt,  thkt  h  doca  not  appear  that  the 
plaintiff  offered  anj  evidence  aa  to  water 
right*  at  the  hearing  before  the  superriaon, 
and  therefore  that  It  ought  not  to  be  al- 
lowed to  CMnpUin  now  that  nothing  waa  al- 
lowed for  them.  But  tbia  evidently  ia  an 
iSfterthonght.  In  general,  a  part;  may  wait 
until  a  law  Is  paased  or  regulation  ia  made, 
amd  then  iniiat  upon  hii  constitutional 
right!.  Prentis  r.  Atlantic  Coast  Line  Co. 
rSll  U.  a  810,  2S7,  229,  63  L.  ed.  160,  1S9, 
ICO,  SO  Sup.  Ct  Rep.  67.  Tbi*  we  under- 
-atand  to  be  the  view  of  the  California  courta 
«a  to  theee  verj  bo«rda.  Spring  Valley 
Waterworka  t.  Sbh  Francisco,  82  Cal.  286, 
315,  e  LJLA.  76S,  16  Am.  St.  F.ep.  116,  22 
Pac.  910,  1046;  San  Diego  Water  Co.  v.  San 
Ti^o.  118  Cal.  668,  S64,  SS  L.R-A.  460,  62 
An.  St.  Rep.  261,  60  Pac.  633.  Moreover, 
as  tbe  defendants  contend  that  the  plain- 
tiff ia  entitled  to  no  compensation  for  water 
righta,  to  offer  evidence  would  have  been 
an  idle  form. 

It  ii  not  diaputeil  that  the  plaintiff  has 
a  right  a*  against  riparian  proprietor*  to 
withdraw  the  water  that  it  distributes 
through  its  canals.  Whether  the  right  was 
paid  for,  as  the  plaintiff  says,  or  not,  it 
ha*  lieen  conllrmed  by  preacription  and  Is 
now  beyond  attack.  It  is  no*  disputed, 
either,  that  if  the  plaintiff  were  the  owner 
of  riparian  landa  to  which  its  water  was 
diitributed,  it  would  have  a  property  in  the 
water  that  could  not  be  taken  without  com- 
penaation.  But  it  is  said  that  r  the  plain- 
tiff appropriatea  thii  water  to  istribution 
and  sale,  it  thereby  dedicates  It  to  public 
oae  under  California  Iaw,-and  to  lose*  its 
private  right  in  thj  same.  It  appear*  to  us 
that  when  the  case,  cited  for  this  proposi- 
tion are  pressed  to  the  oonclusion  reached 
in  the  present  case,  they  are  misapplied. 
No  doubt  it  is  true  that  such  an  appropria- 
tion and  use  of  the  water  entitles  those 
within  reach  of  it  to  demand  the  use  of  a 
■•asonable  sbare  on  payment.  It  well  may 
fee  true  that  il  tbe  water*  were  taicen  for  a 
superior  use  by  eminent  domain  those  whoae 
land*  were  irrigated  would  be  compersated 
fo  tbe  loBs.  But  even  if  tlie  rate  paid  is 
not  to  be  determined  as  upon  a  purchase  of 
water  from  tbe  plaintiff,  [460]  still,  at  the 
lowest,  the  plaintiff  has  the  sole  right  to 
tnmiah  this  wat«r,  the  owner  of  the  irrigat- 
«d  lands  cannot  get  it  except  through  tbe 
plaintiff"*  help,  and  it  would  be  unjust  not 
iu  take  that  fact  Into  account  in  flxin;  the 
rate*.  We  are  not  called  upon  to  decide 
what  the  rate  shall  be,  or  even  the  principle 
'  tf  which  it  shall  ba  meaaured.  But  it  ia 
proper  to  add  a  few  word*. 

Tbe  declaration  in  the  Conatitntion  of 
1679  that  water  appropriated  (or  sale  f*  ap< 
1«4« 


propriated  to  a  public  n*e  mu*t  be  taken  ao- 
cording  to  it*  subject-matter.  The  uaa  la 
not  by  th::  public  at  large,  like  that  of  tlw 
ocean  for  sailing,  but  by  certain  individuala 
(or  their  private  benefit  reapectlvcly. 
Thayer  v.  California  Development  Co.  IH 
Cal.  117,  12S,  128  Pac.  21;  Fallbrook  Inig. 
Dist.  V.  Bradley,  164  U.  B.  112,  161,  41  L. 
ed.  360,  380,  17  Sup.  Ct.  Rep.  60.  The 
declaration,  therefore,  does  not  neceaaarlly 
mean  more  than  that  the  few  within  reaeh 
of  the  supply  may  demand  it  for  a  reaaon- 
able  price.  The  roadbed  of  a  railroad  i*  de- 
voted to  a  public  use  in  a  *triGt«r  *«i*e,  jet 
the  title  of  the  railroad  remain*,  and  tlw 
use,  though  it  may  be  demanded,  must  be 
paid  for.  In  thit  case  it  is  said  that  a  part 
of  tbe  water  was  appropriated  befora  the 
Constitution  went  into  effect,  and  that  a 
suit  now  is  pending  to  condemn  mora  aa 
Bgaiuat  a  riparian  proprietor,  for  which,  of 
course,  the  plaintiff  muat  pay.  It  aecma  n&- 
reasonable  to  suppose  tliat  the  Constitatioi 
meant  that  if  a  party,  instead  of  nalng  th* 
water  on  his  own  land,  aa  he  may,  seea  St 
to  distribute  it  to  otbert,  be  loses  the  right* 
that  he  hi*  bought  or  lawfully  acquired. 
Recurring  to  the  fact  that  In  every  in*t*Bi^ 
only  ft  few  *pecifled  individuals  get  tbt 
right  to  a  supply,  and  that  A  clearly  ap- 
pear* from  the  lalest  statement  of  the  **■ 
preme  court  of  California  (Palmer  v.  Rait 
road  Commission,  January  20,  1914  [ —  CaL 
— ,  138  Pac.  S9T1)  that  the  water  whan  ap- 
propriated i*  private  property,  it  ia  na- 
reasonable  to  suppose  that  the  eonatttu- 
tionai  declaration  meant  to  compel  a  gift 
from  the  former  owner  to  the  uoers,  and 
that  in  [461]  dealing  with  water  "appro- 
priated for  *ale"  it  meant  that  there  ahoald 
be  nothing  to  aell.  See  San  Diego  Water  Oo. 
V.  San  Diego,  118  Cal.  566,  667,  38  L.R.A 
460,  62  Am.  St.  Rep.  261,  60  Pac  «33i 
Fresno  Canal  t  Irrig.  Co.  v.  Park,  129  Cal. 
437,  443,  et  acq.  62  Pac.  87-,  SUnialaui 
Water  Co.  v.  Baehman,  162  Cal.  710,  U 
:.R.A.(N.S.)  S69,  93  Pac.  861;  LeaviU  v. 
Lassen  Irrig.  Co.  167  OaL  82,  28  t.h  A 
IN.S.)  213,  106  Pac.  404. 

Decree  reversed. 

Mr.   Justice  Pitney  did   not  sit  In  this 
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•—  t«n  yeara*  eaclnsiTO  dbv. 

1.  Marka  which,  like  ordinary  i 
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«n  not  tbe  lubject  ot  excluiive  ApproprU- 
tion  aa  a  cammoQ-law  tradeniBrk,  c«uld  b« 
ngiatdcd  ta  trftdemarka  Doder  the  4th  pro- 
Ttoo  of  the  Mt  of  Februarr  20,  1906  {33 
Stat,  at  L.  724,  chap.  6S2,  U.  S.  Comp.  SUt. 
Supp.  ISll,  p.  USB),  S  fi,  that  Dothing 
tbereiii  abould  prevMit  the  i^istration  of 
Maj  mark  used  in  intentate  or  foreign  com- 
merce,  or  in  canunerce  with  the  Indian 
tribei,  which  was  In  actual  and  escluaive 
nse  tor  ten  yean  next  preceding  the  pauagr 
«f  the  ftct,  voce  this  proriao,  although  not 
having  the  effect  of  limiting  the  exception* 
in  that  Mciion  with  respect  to  marki  of  a 
ac*ndalouB  aort  and  thoae  embracing  public 
insignia,  moat  be  deemed  to  modify  the  gen- 
eral pronibition  contained  in  the  2d  proviso 
in  that  aeetion  against  the  registration  ot 
marks  eonsl sting  of  names  ot  pereona, 
Arma,  or  eorporationa,  of  terms  descriptive 
of  character  or  qualitj,  or  geogiaphical 
names  or  terms. 

,  VI.,  In  Dl- 


<   r«clatr«tlon   —   protec- 


(Por  otlier  caaes.  see 
vest  Bap.  Ct  1»08. 

Tradenuirica 
tlon. 

2.  One  who,  b;  virtue  of  ten  years'  ae. 
tual  and  exclusive  use.  is  entitled  under  the 
4th  provisa  of  the  act  of  February  20,  1905, 
I  6,  to  roister  as  a  trademark  a  mark 
wliich  was  not  the  subject  ot  exclusive  ap- 

Kopriation    as    a    common-taw    trademark, 
comes,   OB  due  registration,  tlii-  "owner" 
of  the  "trHdemaik,*"  and  is  eiilitlcd  to  .the 
protection  in  its  use  as  such  which,  by  )|  10 
and  19,  is  afforded  to  an  "owner" 
(For  other  cases,  see  Trademark,  VI.,  Is  Di- 
gest Sup.  Ct.  1M8.J 
Trademarks  —   inrrlngcnicnt  ot  regis- 
tered   mark  —  eurname  —  colorable 
Imitation. 

3.  The  protection  against  coloralili^  imita- 
tion given  to  the  owner  of  a  rrglstered 
trademark  by  the  act  of  February  20,  laOS, 
I  18,  extends  to  all  trademarks  witliin  the 
act,  includinK  those  which,  like  surnanies, 
are  registerable  under  the  4th  proviso  of 
I  5  by  Tirtue  of  the  ten-year  clause,  al- 
thoDsh  not  the  subject  of  exclusive  appro- 
priation aa  a  common-law  trademark,  pro- 
vided they  are  not  used  contrary  to  §  21, 
"in  unlawful  business,"  or  "upon  any  arti- 
cle injurious  in  itself,"  or  "with  fbe  design 
of  deceiving  the  public,"  and  have  not  been 
"abandoned." 

[For  otner  esses,  see  Trademark.  1V_  in  Di- 
vert Sup.  Ct.   1B08.] 

Trademarks  —  reelatratlon  ot  marks 
not  technical  trademarka  —  InlrlnKe- 

4.  The  reproduction,  copy,  or  imitation 
which,  under  the  act  of  February  20,  1905, 
I  IS,  eonatitutes  an  infringement  of  a  regis- 
tered trademark,   must  be    suoh   as  is  oal- 


NoTK. — On  injunctive  relief  against  in- 
fringement of  trademark — ace  notes  to  Mo- 
Lean  V.  Fleming,  24  L.  ed.  U.  B.  828;  Iaw- 
rmce  Hfg.  Co.  t.  Tenneasee  Hfg.  Go.  S4  L. 
«d.  U.  S.  997;  Coats  v.  Merrick  Thread  Co. 
S7  L.  ed.  U.  8.  847;  and  Dr.  8.  A.  Hlch- 
mond  Nervine  Co.  t.  Richmond,  40  L.  «d. 
U.  8.  165. 
ftS  L.  ed. 


cnlated  to  mislead  the  public  with  respect 
to  the  origin  or  ownership  of  the  goods,  and 
thus  to  invade  tbe  right  of  the  registrant 
to  tbe  use  of  the  name  or  term  as  a  desig- 
nation ot  his  merchandise,  where  tbe  mark, 
consisting  of  name*  or  terms  having  a  double 
signiftcance,  and  being  susceptible  of  legiti- 
mate uses  with  respect  to  their  primary 
sense,  could  onl^  have  been  roistered  un- 
der the  4th  proviso  of  g  6,  aa  having  been  in 
actual  and  excluaive  use  for  ten  yean. 
[For   other  coiea,   see  Ttademark.   IV.  a.  In 

DlEest  Sup.   Ct.   leoS.] 
Trademark  —  registration  ot  snriiame 

—  IntrJiigemeul. 

A  mark  consisting  of  a  surname  which. 


been  registered  aa  a  trademai4[  by  virtue  ot 
tbe  ten  years'  clause  in  tbe  4th  proviso  of 
the  act  of  February  20,  1905,  |  S,  is  not 
reproduced,  copied,  or  imitated,  contrary  to 
9  10,  where  a  person  bearing  the  same  nami- 
uaea  it  in  his  own  business,  altbougU  deal 
ing  in  similar  gooda,  if  the  name  is  not 
used  in  a  manner  tending  to  mislead,  and 
it  is  clearly  made  to  appear  that  the  goods 
are  his  own,  and  not  those  ot  the  reKiatranL. 
IFor  other  cnBes.   see   Trsdemack,   IT.  a.   In 

Ulffeal  Sap.  Ct.    1908.1 
Trndemark  —  roKlstratlon  ot  anrname 

—  Infringement. 

6.  The  trademark  "Davids"  being  a  sur- 
name registered  under  the  ten  years'  clausf 
in  tbe  4th  proviso  of  the  act  of  Febniarv 
20,  1905,  I  6,  and  placed  by  the  regiatrant 
prominently  at  tbe  top  of  its  labels  on  ink 
manufactured  by  it,  is  colorably  imitated, 
contrary  to  |  IS  of  that  act,  by  person* 
bearing  the  same  surname,  who  put  "C.  I. 
Davids"  in  the  same  position  on  their  ink 
labels,  and  at  tbe  bottom  of  sutib  labels  put 
"Davids  Mfg.  Co." 

[Vor  other  caus,  see  Trademark,  IV„  In  Dl- 
trat   Sup.   a.    190S.] 

Injnnctlon  —  agiiliiat  colorable  InfrlnBe 
ment  ot  registered  trademark  —  ex- 
tent ot  relict. 

7.  The  owner  of  a  registered  trademark 
in  the  sum  a  me  "Davida,"  aa  applied  to 
inks,  who  plecea  such  mark  prominently  at 
the  top  ot  his  labels,  is  entitled  to  an  in- 
juDction  to  restrain  persons  hearing  the 
same  surname  from  violating  the  prohibi- 
tions of  the  act  Of  February  20,  ]90j,  §  16, 
against  colorable  imitation  by  the  use  of 
the  words  "Davids  Hf^.  Co.,''  and  by  the 
use  of  the  word  "Davids"  at  the  top  o( 
their  labels  in  connection  with  the  businesa 
ot  making  and  selling  inks. 

___'4-. . -     -».    IL    b. 


'lling 
[For  other  eaaaa,  •••  injoi 
'     Digest  Sup.  Ct.  1908. 


Decided  April 
XI,  Iiri4. 

ON  WBIT  of  Certiorari  to  tbe  United 
States  CIreuit  Court  of  Appeal*  tor  tbe 
Second  Circuit  to  review  a  decree  which,  on 
ft  Meond  i^tpeftl,  nvened  s  daeica  d  the 
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Cirenit  Conrt  for  the  Southern  Dirtrict  of 
New  York,  eDJointng  the  intringcmait  of  ft 
neutered  trademark.  Decree  of  the  Cir- 
enit Court  of  Appuli  reveraed  uid  thAt  of 
the  Circuit  Court  affirmed. 

See  uine  cue  below,  114  C.  C.  A.  3SS, 
192  Fed.  915. 

The  f«eU  are  itated  iu  the  opinion. 

Ur.  W.  P.  Freblo  argued  t^e  eanie  and 
flled  a  brief  for  peUtioner. 

Ur.  BmeraoD  R.  Newel  I  argued  the 
eauae  and  flled  a  brief  few  retpondoit. 

Ur.  Justice  Hnsliea  delivered  the  opinion 
of  the  court ; 

Thaddeua  Darida  Company,  manufacturer 
of  inka,  etc.,  brought  this  suit  for  the  in- 
frlngement  of  its  r^stered  trademark 
"DAVIDS.' "  It  waa  alleged  that  the  com- 
plainaot  wai  the  owner  of  the  trademark; 
that  it  had  been  uaed  in  Interstate  com- 
merce bjr  the  complainant  and  its  prede- 
cessor* in  business  for  upwards  of  elgb^ 
rears;  that  on  Januarr  22,  1907,  it  had 
been  r^atered  by  the  complainant  [464] 
aa  a  trademark,  applicable  to  inka  and  itamp 
pada,  under  the  act  of  FebruaTf  20,  1905 
(chap.  602,  33  Stat,  at  L.  724,  U.  8.  Comp. 
Stat.  Supp.  1011,  p.  1450);  that  the  eom- 
plaiuant  was  entitled  to  such  registration 
under  |  S  of  the  act  by  reason  of  actual 
and  exclusive  uae  for  more  than  ten  yeara 
prior  to  the  passage  of  the  act;  and  that 
the  defendants,  Cortlandt  I.  Davids  and 
Walter  I.  Davida,  trading  a*  Davids  Manu- 
facturing Company,  were  putting  inks  upon 
the  market  with  infringing  labels.  The  bill 
aliiO  charged  unfair  competition.  Upon 
demurrer,  the  validity  of  the  trademark  vaa 
upheld  by  the  circuit  court  of  appeals  (102 
O.  C.  A.  249,  17S  Fed.  801),  and  on  final 
hearing,  upon  pleadings  and  proofs,  com- 
plainant had  a  decree.  100  Fed.  285.  This 
decree  was  reveraed  by  the  circuit  court  of 
appeals,  which  held  that  there  was  no  in- 
fringement of  the  registered  trademark,  and 
that  the  suit,  if  regarded  oa  one  for  unfair 
competition,  was  not  within  the  jurisdic- 
tion of  the  court,  the  parties  being  cititena 
of  the  same  state.  114  C.  C.  A.  366,  102 
Fed.  015.     Certiorari  was  granted. 

As  the  mark  consisted  of  an  ordinary  sur- 
name, it  was  not  the  subject  of  excluaive 
appropriation  as  a  common-law  trademark 
(Brown  Chemical  Co.  v.  Meyer,  130  U.  B. 
540,  642,  35  L.  ed.  S47,  248,  11  Sup.  Ct. 
Rep.  626;  Howe  Scale  Co.  v.  WyckolT,  Sea- 
nans  ft  Benedict,  198  U.  S.  IIS,  134,  135, 
49  L.  ed.  972,  984,  26  Sup.  Ct.  Rep.  S09)  ; 
and  the  eomplaioant  derived  iU  rigbt  from 
the  fourth  proviao  of  |  6.  Thia  aeetion,  at 
1*48 


the  time  of  the  registratiiMi,  waa  ■■  fol- 
lows: i 

"Sec.  S.  That  no  mark  by  whtA  O* 
goods  of  the  owner  of  the  mark  Bay  be 
diatinguished  from  other  goods  of  the  same 
elaas  shall  be  refused  registraUon  aa  a 
trademark  on  account  of  the  nature  of  ancb 
nark  unless  such  nark — 

"(a)  Consista  of  or  eomprisea  immoral  or 
scandalous  matter; 

"(b)  Consists  of  or  comprlsea  tbo  flag  or 
coat  of  arma  or  [465]  other  Insignia  of  the 
United  Btatea,  or  any  simulation  thereof,  or 
of  any  state  or  mnuielpality,  or  of  any  for- 
eign nation ;  Provided,  That  tradrauiks 
which  are  identical  with  4  reglstared  or 
known  trademark  owned  and  ia  use  by  aa- 
other,  and  appropriated  to  mercbandise  of 
the  same  descriptive  properties,  or  whfeb  so 
nearly  resemble  a  registered  or  known  trade- 
mark owned  and  in  uae  by  another,  and 
appropriated  to  merchandise  of  the  same  de- 
scriptive properties,  as  to  be  likely  to  cause 
confuiion  or  mistake  in  the  mind  of  the 
public,  or  to  deceive  pnrchaaers,  shall  not 
be  registered:  Provided,  That  no  mark 
which  consists  merely  in  the  name  of  an  in- 
dividual, firm,  corporation,  or  assodatioa, 
not  written,  printed,  impreased,  or  woven 
in  some  particular  or  distinctive  manner  or 
tn  aasociatlon  with  a  portrait  of  the  indi- 
vidual, or  merely  in  words  or  devices  which 
are  descriptive  of  tlie  goods  with  which 
they  are  uaed,  or  of  the  character  or  qual- 
ity of  Buch  goods,  or  merely  a  geographicst 
name  or  term,  shall  tie  registered  under  tb* 
terms  of  this  act:  Provided  further.  That 
no  portrait  of  a  living  individual  may  be 
regietered  aa  a  trademark,  except  by  tht 
conaent  of  such  individual,  evidenced  by  sa 
instrument  in  writing:  And  provided  fur- 
ther. That  nothing  herein  aliall  prevent  the 
regiatration  of  an;  mark  uaed  by  the  appli- 
cant or  his  predecessora,  or  by  those  from 
whom  title  to  the  mark  is  derived,  tn  eon- 
merce  with  foreign  nations  or  simoi^  the 
several  states,  or  with  Indian  tribes,  which 
was  in  actual  and  excluaive  use  aa  a  trade- 
mark of  tlie  applicant  or  hia  predecessors 
from  whom  he  derived  title  for  ten  yean 
next  preceding  the  pasMge  of  this  act." 

The  fourth  proviso,  or  ten-year  clause, 
has  manifest  reference  to  marlu  whieh  are 
not  technical  trademarks;  otherwiae,  it 
would  have  no  effect.  The  owner  vt  a  trade- 
mark valid  at  common-law  and  uaed  tn  com- 
merce with  foreign  nations,  or  among  the 
several  states,  or  with  Indian  tribes,  naj 


at  L.  018,  U.  8.  damp.  Btat.  Snpp!  1911,  p. 
1402;  Jaiinaiy  8,  1019,  tia^.  7.  97  Stat  st 
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eUKin  iU  regirtration  mder  the  act  [466] 
wlthont  ■howiog  tbe  luer  of  ten  jtmxt  n- 
qnired  by  this  cIbum.  Sees.  1,  2.  CongreN 
aridentlj  had  In  mind  the  fact  that  marks, 
althon^  not  nuceptible  of  exclusive  appio- 
pri*tion  at  common  law,  frequentlj  acquired 
m  ipedal  algniflcanee  in  connection  with 
'particular  eommodltiet;  and  the  Uncage 
of  the  fourth  provieo  wae  carefully  chosen 
in  order  t«  bring  within  the  statute  those 
narki  which,  while  not  being  technical 
trademarks,  had  beeo  in  "actual  and  sxclu- 
■iTe  use"  as  trademarks  for  ten  years  next 
preceding  the  passage  of  the  act.'  See 
(*67]  He  Cshn,  27  App.  D.  0.  173,  177; 
Worster  Brewing  Corp.  t.  Raetcr,  SO  App. 
D.  C.  428,  430,  431;  Re  Wright,  S3  App. 
D.   C.  010. 

It  ia  suggested,  however,  that  the  priri- 
!(£«  accorded  by  this  proviso  is  limited  to 
marks  which   Ue  outside  the  positive  pro- 


■  In  the  bill  as  It  passed  the  House  of 
Representatives,  the  fourth  proviso  in  g  6 
read  as  follows:  "And  provided  further, 
that  nothing  herein  shall  prevent  the  reg- 
istration of  any  Uvdemark  used  by  the  sp- 
plieant  or  his  predeceesore,  or  by  those  from 
whom  title  to  the  tradtmark  is  derived,  in 
commerce  with  foreign  nations  or  among  the 
several  states  or  with  Indian  tribes,  which 
was  in  actual  and  lawfvl  use  as  a  trademark 
of  the  applicant,  or  bis  predecessors  from 
whom  he  derived  title,  over  ten  years  next 

freceding  February  twentieth,  nineteen 
undred  and  five."  The  bill  was  amended 
in  the  Senate  ao  as  to  substitute  the  word 
"mark"  for  the  word  "trademark,"  where  Jt 
la  italicised  shove,  and  also  by  striking  out 
the  words  "and  lawful."  "Ae  conference 
committee  recommended  that  the  House  re- 
cede from  its  disagreement  to  these  amend- 
ments and  that  the  words  "and  exclusive" 
should  be  Bubstttuted  lor  the  words  "and 
lawful."  The  managers  on  the  part  of  the 
House  made  the  following  statement  in  ^- 
planation: 

"On  amendments  Noa.  2  and  3:  The  word 
■mark'  Ij  substituted  in  each  instance  for  the 
word  'trademark'  in  the  bill  as  '.'  passed  the 
House,  for  the  reason  that  the  use  of  the 
word  'trademark'  in  this  connection  would 
not  have  accomplished  the  purpoaea  of  the 
proviso  of  the  section  in  question. 

"On  amendment  No.  4:  The  words  'and 
lawful'  were  strickeu  out  by  the  Senate 
amendment,  and  by  the  conference  report  it 
is  recommended  that  the  words  'and  exclu- 
sive* be  substltned  therefor.  Tbe  purpose  of 
this  amendment  is  to  prohibit  the  registra- 
tion of  any  marks  which  are  not  technical 
trademarica  nnleos  the  applicant  has  used 


passage  of^  the  act,  so  as  to 
elusive  use  of  the  mark  tor  the  ten  vi 
mediately  preceding  the  passage  of  this  set." 


hihitlona  contained  In  tbe  earlier  elauaea 
of  I  B.  TbuB,  it  ia  said  that  the  exceptions 
with  respect  to  marks  of  a  scandslons  sort, 
and  as  to  thoae  embracing  pnblie  insignia, 
are  plainly  intended  to  apply  to  all  marks 
of  the  described  character,  whether  or  not 
th^  had  been  used  f(w  the  preceding  ten 
years  (Re  Cahn,  supra);  and  it  is  u^ed 
that  if  this  be  ao,  the  prohihlUons  of  the 
provisos  which  precede  the  ten-year  clause 
must  likewiae  be  deemed  to  restrict  Its 
■cope.  The  emphaaia  In  the  present  case  is 
plaeed  upon  the  aeeond  proviso  in  |  S.  This, 
In  substance,  prohibits  tbe  regiatration  of 
marks  consisting  merely  of  individual,  firm, 
or  corporate  namee,  not  written  or  printed 
in  a  distinctive  manner,  or  of  designa- 
tions descriptive  of  the  character  or  quality 
of  tbe  goods  with  which  they  are  used,  or  of 
geographical  namea  or  terms;  and  It  thus 
contains,  as  the  court  of  appeals  said,  "a 
fsirly  complete  list"  of  the  marks  nsed  by 
dealers  in  selling  their  goods,  which  are  not 
valid  trademarks  at  common  law.  If  the 
ten-year  proviso  be  construed  as  not  to  ap- 
ply to  any  marks  within  this  comprehensive 
description,  the  clause  would  have  little  or 
nothing  to  act  upon,  and  we  can  concave  of 
no  reason  for  its  insertion. 

We  think  that  tbe  intent  of  Congress  is 
clear.  In  the  opening  clause  of  |  S,  it  is 
provided  that  no  mark  by  which  the  goods 
of  the  owner  may  be  distinguished  from 
other  goods  of  the  same  class  shall  be  re- 
fused r^istratlon  as  a  trademark,  on  ac- 
count of  its  nature,  unless  it  consists  of,  or 
comprises:  (a)  immoral  or  scandalous  mat- 
ter; or  (b)  certain  public  insignia.  Tbe 
marks  within  these  excepted  classes  are  with- 
drawn from  the  purview  of  the  set.  Then, 
[468]  Id  dealing  with  the  marka  which  re- 
main, limitations  upon  registrability  are 
defined  by  the  first,  second,  and  tUrd  pro- 
visosr  and  the  restrictions  thus  imposed  are 
in  turn  qualified  by  the  fourth  proviso  or 
ten-year  clause.  It  follows  that  the  fourth 
proviso  in  no  way  detracts  from  tbe  force 
of  the  exceptions  contained  in  clauses  (a) 
and  <h)  which  were  plainly  intended  to  be 
eatablisbed  without  qualification;  but  the 
generality  of  tbe  succeeding  prohibitions  is 
qualified.  It  may  well  be  that  this  quallHea- 
tion,  by  reason  of  It*  terms,  does  not  affect 
the  first  proviso,  which  rentes  to  eases  of 
conflicting  trademarks,  as  tho  teu-ye%r 
clause  explicitly  requires  that  the  use  shall 
have  been  "exclusive."  But  there  can  be  no 
doubt  that  this  Clause  do«  modify  the  gen- 
eral Itmi tat  ions  contained  in  ttie  Second 
proviso  with  respect  to  the  use  of  marks 
consisting  of  names  of  persona,  firms,  or 
eorporations,  of  tdrms  descriptive  of  char- 
acter and  quality,  or  of  geographical  names 
or  tenua.  Marka  of  this  so^t,  notivlth stand - 
,-  ,       104t 
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lug  the  geseraJ  prohibition,  were  mule  regi*' 
trible  when  the  kpplicaat  or  his  predeces- 
•on  had  OMd  them,  ^etuall;  and  exdniiT*- 
fr,  w  trademv^  for  the  described  period. 

In  thii  Tiew,  the  eompUinant  was  entitled 
to  register  its  m^rk.  We  need  not  itop  to 
diacuai  the  eoatention  that  the  compUii 
anfa  ow  had  not  been  exclusive,  or  that 
the  mark  had  not  been  used  in  interstate 
eommeree,  or  the  lurther  defense  that  the 
complainant  should  be  denied  relief  b«canse 
ft  had  deceived  the  pnblic.  It  ia  enoygh  to 
SSf  that  these  contentionswere  without  ade- 
quate support  in  the  evidence  and  « 
proper!;  overmled  by  the  circuit  court. 

Having  the  right  to  register  its  mark,  the 
complainant  was  entitled  to  its  protection 
Ma  a  valid  trademark  under  the  statute.  As 
deBned  in  |  29,  "the  term  'trademsrlc'  in- 
eludes  an;  mark  which  is  entitled  to  regis- 
tration under  the  terau  of  this  act."  The 
defendants,  [469]  however,  insisted  below, 
and  urge  here,  that  although  the  mark  was 
registruble,  it  was  not  susceptible  of  owner- 
ship, and  hence  that  the  complainant  could 
not  maintain  a  auit  for  injunction,  proflts, 
*nd  damages,  as  provided  in  tlie  statute,  tor 
the  reitaon  that  tlie  remedies  it  affords  are 
available  only  to  "owners"  (gj  16,  19). 
That  ia  to  saj,  that  registration  was  ex- 
presil;  permitted,  but  that  protection  to  the 
registrant  waa  denied.  This  interpretation, 
of  course,  would  render  the  ten-year  proriso 
meaningless  by  stripping  it  of  practical 
effect.  It  was  not  tbe  intention  of  Congress 
thus  to  provide  for  a  barren  notice  of  sn 
ineffectual  claim,  but  to  confer  definite 
rights.  Tbe  applicant  who,  by  virtne  of 
aetnal  and  exclusive  OM,  is  entitled  to 
register  bis  mark  under  this  clause,  be- 
comes on  due  registration  the  "owner"  of  a 
■trademark"  within  the  meaning  of  the  act, 
and  he  ia  entitled  to  be  protected  in  ita  use 

Tbe  further  argument  is  made  that,  as- 
anming  that  the  complainant  has  a  valid 
registered  trademark,  still  the  protection  is 
limited  to  its  nse  when  standing  alone  (as 
tbe  complainant  baa  used  it  on  its  labels), 
and  that  there  can  be  no  infringement  un- 
less it  ia  used  in  this  precise  manner.  The 
statutory  right  cannot  be  so  narrowly 
limited.  Not  only  exact  reproduction,  but 
«  "colorable  imitation"  is  within  the  stat- 
.vta;  otherwise,  the  trademark  would  be  of 
IHtla  avail,  aa  by  shrewd  simulation  it 
-eonld  b«  appropriated  with  impunity.  The 
act  providsa  (|  16) :  "Any  person  who 
ahall,  without  the  consent  of  tha  owner 
tlwrvaf,  raprodnce,  counterfeit,  copy,  or 
«olorabl7  Imitate  any  such  trademark  .  ,  . 
and  shall  nse,  or  shall  have  used,  such 
raprodnetloa,  Monterfeit,  copy,  or  eolorahle 
imitation   ia  ooauscrea  anong  tha  svvwal 


fltatM  .  .  .  ahaU  be  liable.  .  .  ."  TUa 
proTisicm  applies  to  all  trademarka  that 
are  within  the  act,  including  thoae  which 
come  under  tbe  ten-year  clause,  provided 
they  are  sot  used  "in  unlawful  busineas," 
or  "upon  any  article  injurious  in  itself,"  or 
[470]  "with  the  design  of  deceiving  tbe  pub- 
lic," and  have  not  been  "abandoned"  (|  £1). 

But,  while  this  ia  true,  the  inquiry  aa  to 
the  extent  of  the  rig^t  thus  secured  by  tbe 
statute,  in  the  case  of  marks  wliitJi  are  ad- 
mitted to  r^istration  under  the  ten-year 
clause,  is  not  ctanpletely  answered.  It  Is 
apparent  tha^  with  respect  to  names  or 
terms  coming  witbin  this  class,  there  may 
b«  proper  uses  by  othen  than  tbe  regis- 
trant, even  in  connection  with  trade  in 
similar  goodB.  It  would  seem  to  be  clesr, 
for  example,  that  the  registration  for  which 
tbe  statute  provides  was  not  designed  to 
confer  a  monopoly  of  the  use  of  surnames, 
or  of  geographical  names,  as  such.  It  t* 
not  to  be  supposed  that  Congress  Intended 
to  prevent  one  from  using  his  own  name  in 
trade,  or  from  making  appropriate  refer- 
ence to  the  town  or  city  in  which  hia  place 
of  business  is  located;  and  we  do  not  And 
it  necessarr  to  consider  the  question  of  the 
validity  of  such  an  attempt  if  one  were 
made.  Congress  has  admitted  to  r^stra- 
tion  the  names  or  terms  belonging  to  the 
class  under  consideration  aimply  because  of 
their  prior  use  aa  trademarks,  although  they 
had  not  been  such  in  law.  Their  exclusive 
use  aa  trademarks  for  the  stated  period 
was  deemed,  in  the  judgment  of  Congress,  s 
sufficient  asburance  that  they  had  acquired  s 
secondary  meaning  as  the  designation  of  the 
origin  or  ownership  of  the  merchandise  to 
which  they  were  affixed.  And  it  was  mani- 
festly in  this  limited  character  only  that 
they  received  statutory  recognition,  and, 
on  r^stratioB,  became  entitled  to  protae- 
tlon  tinder  the  act. 

In  the  case,  therefore,  of  marks  eonaist' 
ing  of  names  or  terms  having  a  double  sig' 
nificance,  and  being  susceptible  of  legiU- 
«i«te  use*  with  respect  to  their  primary 
sense,  the  reproduction,  copy,  or  imitatioa 
which  constitutes  infringement  must  be  sneh 
as  is  calculated  to  mislead  tbe  public  with 
respect  to  the  origin  or  ownership  of  the 
goods,  and  thus  to  invade  the  right  of  the 
registrant  to  the  nse  [471]  of  the  name  or 
term  aa  a  designation  of  his  merchandise. 
This  we  conceive  to  be  the  meaoiDg  of  the 
statute.  It  follows  that  where  the  mark 
consists  of  a  anmame,  a  person  haTing  Uie 
same  name  and  using  It  in  hia  own  busi- 
ness, although  dealing  in  stmilar  goods, 
would  not  be  an  infringer,  provided  that 
the  name  waa  not  used  in  a  manner  tcsd- 
ing  to  mislead,  and  it  waa  clearly  made  ta 
appear  that  the  goods  were  hia  own,  sad 
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not  thoM  of  tha  regiatruit.  TbU  ia  not  to 
atkj  that,  in  tbU  view,  the  eu«  becomea  one 
dmplj  of  unfair  eompetition,  aa  tbat  cate- 
gory  hai  been  deflned  in  the  law;  for,  what- 
«TeT  analogy  may  exist  with  respect  to  the 
Mope  of  protection  in  thii  eliiw  of  caaea, 
•till  the  riglit  to  be  prot«cted  agalnat  an 
anwarnnted  tiaa  of  tbe  regiatered  mark  hsa 
teen  made  a  atatutorj  right,  and  the  courta 
ol  the  United  States  have  hecn  veated  with 
juriadiction  of  auita  lor  infringement,  re- 
^rdlesB  of  difcrelty  of  citizenship.  More- 
«Ter,  in  view  of  this  statutory  rif^ht,  it 
could  not  he  conaidered  neceasary  that  the 
complainant,  in  order  to  establiaii  infringe- 
ment, should  show  wrongful  intent  in  fact 
on  the  part  of  the  defendojit,  or  facts  justi- 
fying the  inference  of  such  an  intent.  Iaw- 
rence  Mfg.  Co.  t.  Tenneasee  Mfg.  Co.  138 
U.  8.  637,  S49,  34  L.  ed.  607,  10O4,  11 
Sup.  Ct.  Bep.  396;  Singer  Ufg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  16 
Sup.  Ct  Rep.  1002;  Elgin  Nat.  Watch  Co.  v. 
Illinois  Watch  Case  Co.  179  U.  S.  965,  674, 
46  L.  ed.  365,  370,  21  Sup.  Ct.  Rep.  270. 
Having  duly  registered  under  the  act,  the 
complainant  vould  he  entitled  to  protection 
■gainat  any  infringing  use;  but,  in  deter- 
mining  the  extent  ot  the  right  which  the 
statute  secures,  and  what  may  be  .aaid  to 
eonatitute  an  infringing  use,  regard  must  be 
bad,  M  has  been  aaid,  to  the  nature  of  the 
mark,  and  its  secondary,  as  diatinguiabed 
from  its  primary,  aigniHcance. 

The  distinction  between  permiasible  and 
prohibited  uses  may  be  a  difficult  one  to 
draw  in  particular  caaea,  but  it  must  be 
drawn  in  order  to  give  effect  to  the  act  of 
Cougresa.  That  the  distinction  may  readily 
be  observed  in  practice  is  apparent.  In  thin 
case,  for  instance,  If  the  defendants  [WK] 
had  80  chosen,  they  could  have  adopted  « 
distinct  marlc  of  their  own,  which  would  have 
served  to  dcaignate  their  inks  and  comtflete- 
ly  to  distinguish  them  from  those  of  the 
complainant.  It  was  not  necessary  that,  in 
eiercising  the  right  to  use  their  own  name 
in  trade,  they  should  imitate  the  mark 
which  the  complainant  ueed,  and  was  en- 
titled to  use  under  the  statute,  as  a  desig- 
nation of  its  wares;  or  that  they  ahould 
uac  the  name  in  question  upon  their  labels 
without  unmistakably  differentiating  their 
gooda  from  those  which  the  complainant 
manufactured  and  sold. 

We  agree  with  the  circuit  court  that  in- 
fringement was  shown.  Tbe  complainant 
put  its  mark  "DAVIDS'  "  prominently  at 
the  top  of  its  labela.  The  defendants,  in  the 
same  position  on  lU  labels,  put  "C.  I. 
DAVIDS' "  At  the  bottom  of  their  labels 
the  defendants  placed  "DAVIDS  MTQ.  00." 
The  use  of  the  name  in  this  manner  was 
ft  mere  simulation  of  the  complainant's 
SS  L.  ea. 


mark  which  it  had  duly  registered;  it  con- 
stituted a  "colorable  imitation"  within  the 
meaning  of  the  act.  The  decree  of  the  cir- 
cuit court  accordingly  restrained  the  defend- 
ants from  the  uaa  of  the  worda  "Davids 
Mannfacturing  Company,"  and  from  the  use 
of  the  word  "Davids"  at  the  top  of  their 
labels  In  connection  with  the  huaiuees  ot 
making  and  selling  inks.  Wo  think  that 
tlie  complainant  was  entitled  to  this  meaa- 
ure  of  protection. 

The  decree  ot  the  Circuit  Court  ot  Ap- 
peals must  therefore  he  reversed  and  that 
of  the  Circuit  Court  affirmed. 

It  is  to  ordered. 


JOSEPH  BEHREN6,  Administrator,  ato. 

(See  S.  C.  Reporter's  ed.  473-478.) 

Master  and  servant  —  employers'  lin- 
billt]'  act  —  employee  must  b»  en- 
gaffcd  In  Interstate  commerce. 

1.  Congress  intended,  by  the  provisions 
of  the  employers'  liability  act  of  April  £2, 
(DOS  (3d  Stat,  at  L.  66,  chap.  149,  U.  S. 
Comp.  But.  Supp.  1911,  p.  1322),  making 
everv  common  carrier  by  railroad  while  en- 
gegeil  in  interstate  commerce  liable  in  dam- 
nges  to  any  person  "suffering  injury  while 
he  is  employed  bv  such  carrier  in  such 
commerce,"  to  confine  its  action  to  injuries 
occurring  when  the  particular  aervioe  In 
which  the  employes  was  engaged  was  a  part 
of  interstate  commerce. 
(For  other  cases,  see  Master  snd  fierrant,  II. 

a,  in   DiReet  Sup.  Ct.   1918  Snpp.I 
Haater  and  servant  —  emptojers'   lia- 
bility act  —  when  servant  Is  employed 
In  Interstate  cominerce. 
&.  A   fireman   employed  b^  an  interstate 
railway  carrier  on  a  switching  engine,  who 
was  killed  while  aiding  in  the  work  ot  mov- 
ing several  cars  all  loaded  with  intrastate 


employers'  liability  act  of  April  22,  lOOS. 
making  every  common  carrier  by  railroad, 
while  engsgM  In  interstate  commerce,  liable 
to  an  employee  "suffering  injury  while  he  is 
empliqrsd  by  such  carrier  in  such  com- 
merce," although  upon  completion  of  that 
task  the  switching  crew  was  to  have  gath- 
ered up  and  taken  to  other  points  sevefai 
other  cara  as  a  step  or  link  In  both  inter- 
state and  intrastate  transportation. 
[ITor  olber  eaaes,  see  tlsster  snd  Servsnl,  II. 
a.  In  DiKCBt  Bap.  Ct  1818  Sapp.1 


[No.  241.] 


NoTX. — On  tbe  constitutionality,  applica- 
tion, and  effect  of  the  Federal  employcra' 
liability  act — see  note  to  Lamphere  v.  Ore- 
gon R.  4  NaT.  Co.  47  US^fNJS.)  88. 
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r  A  OERTIFICATB  from  tha  United 
_'  SUtM  Circuit  Court  of  AppMOa  for 
O*  Fifth  Circnit,  prcMntlng  the  ^:tiMtioii 
whether  «  rAilwftjr  cmptojee  wu  en^gcd  Id 
. '  intanUta  commerce  within  tha  meaning  oi 
tlM  anplo;erf'  ll«bilitj  uL  Auwered  in 
the  negatiTe. 

Tha  facta  are  atated  in  the  opinion. 

Mr.  BlewMt  Iiee  argued  the  canM,  and. 
with  Mesara.  Hunter  C.  Le«ka  and  QuataTf 
Lemle,  Sled  a  brief  tor  tha  lUluoU  Central 
Bailrond  Company: 

Congreae  waa  engaged  In  regulating  the 
relationa  between  common  carricra  and 
their  Mrranta  In  the  matter  of  liability 
for  personal  injuriea,  and  the  acope  of  con- 
greiaional  power  was  limited  to  the  sphere 
of  interatata  commerea.  Unless  the  em- 
ployee was  engaged  in  such  mmmerce,  he 
does  not  tall  within  the  prorisiona  of  the 
act,  or  of  the  power  of  Congreaa  to  make 
a  regulation  In  his  favor.  If  the  liberal  in- 
terpretation should  be  adopted  that  any 
employee  who  ia  mployed  in  interatate 
commerce  part  of  tha  time  is  to  be  re- 
gardeii  aa  employad  in  such  eommeree  all 
the  time,  the  reault  might  be  to  make  the 
employers'  act  of  IBOB  unconBtitutional  for 
tlte  same  reasons  which  invalidated  the  em- 
ployers' liability  act  of  June  11,  1906,  and 
which  overthrew  it  in  the  Bmployera'  Lia- 
bility Caaee  (Howard  v.  Illinois  C.  B.  Co.) 
eOT  U.  B.  403,  62  L.  ed.  EST,  2S  Bnp.  Ct 
Rep.  141. 

Since  the  engine  and  cara  and  their  con- 
tents all  had  their  origin  and  destination 
in  the  atata  of  Lonlaiana,  the  traneactlon 
waa  wholly  one  of  intrastate  commerce. 

United  States  v.  New  York  C.  t  H.  R.  R. 
Co.  EOe  Fed.  488. 

Since  the  facta  make  it  perfectly  plain 
that  Behrena  waa  engaged  in  intrastate 
eommeree  at  the  time  he  waa  killed  (in- 
deed, it  would  be  diCBcult  to  conceive  of  a 
clearer  case),  aside  from  the  constitntioaal 
qnestlon  involved,  the  reason  why  the  court 
ahoold  attempt  to,  separate  and  distinguish 
between  intaratate  and  intrastate  commerce 
Is  that  Congress  has  made  llabill^  turn 
npon  that  distinction.  The  particular  de- 
feat in  the  statute,  that  it  does  not  ap- 
ply when  the  employee  ia  aigaged  in 
traatate  eommarce,  is  fundamental  so  far 
aa  tba  prcaent  net  la  ocmcmiied.  A 
is  not  "employed"'  In  interstate  oonunarec 
eseept  when  he  ia   engaged   in   interatete 


Adab  T.  United  Stetea,  208  U.  B.  I«1, 
177,  BZ  L.  ad.  <8B,  44a,  28  Sup.  Ct.  Bap. 
t77,'lS  Ann.  Ou.  7M|  Saoond  Smidoyara' 


Uabllity  Cases   (Hondon  v.  N«w  Toifc,  N. 

E.  *  H.  B.  Co.)  223  U.  B.  1,  Sd  L.  ed.  3K7, 
as  LJt.A.(N.S.)  44,  «2  Sup.  Ct  B^.  160, 
1  N.  C.  C.  A.  STfi;  Colasnrdo  r.  Centra]  R. 
Co.  ISO  Fed.  832;  Employers'  LiabiU^ 
Caaea  (Howard  v.  lUinoU  0.  R.  Co.)  207 
U.  S.  403,  4B8,  02  L.  ed.  297,  SOB,  28  Snp. 
Ct  Rep.  141;  Fcdersen  v.  Delaware,  L.  A 
W.  B.  Co.  22B  U.  8.  140,  150,  67  L.  ed. 
lies,  1127,  33  Sup.  Ct.  Bep.  648,  3  N.  a  C 
A.  T7»;  St.  Louis,  8.  F.  Jt  T.  R.  Co.  v. 
Seale,  S2S  U.  S.  1B6,  07  L.  ed.  1129,  33 
I.  Ct.  Rep.  6fil;  Tan  Brimmer  t.  Texas 
k  P.  R.  Co.  190  Fed.  394;  Bannatt  t.  Le- 
high Vall>7  B.  Co.  197  Fed.  67S;  Myan 
v.  Norfolk  A  W.  B.  Co.  102  N.  C.  S43,  48 
LJt.A.(X.8.)  987,  78  S.  B.  280;  Wri^t  v. 
Chicago,  B.  I.  &  P.  B.  Co.  »4  Neb.  117,  141 
N.  W.  820;  Qray  v.  Chicago  ft  N.  W.  B. 
Co.  1B3  Wia.  637,  142  N.  W.  SOS;  Loois- 
viUe  &  N.  B.  Co.  v.  Strange,  ISA  Ky.  439, 
101    S.   W.   238. 

Meaara.  Alfred  L.  Becker,  Hauriea  C 
Spratt,  and  Lester  F.  Gilbert  filed  a  biM 
aa  amiei  ourite: 

This  court  held  in  Sontfaera  R.  Co.  ▼. 
United  Stetes,  222  U.  S.  20,  SO  L.  ed.  72, 
38  Sup.  Ct  Bep.  £,  3  N.  C.  C.  A.  822,  that 
the  power  to  r^ulate  eommeree  among  the 
stetea  'is  not  exceeded  by  that  proriUon 
of  the  safety  appliance  act  which  prohiblta 
the  use  upon  the  railroad  of  any  interatate 
carrier  of  any  car  not  equipped  with  the 
safety  appliances  required  by  the  act  On 
an  appeal  involving  solely  the  constitution- 
ality of  the  act,— not  its  conatmction, — 
the  railway  company  contended  that  Con- 
gress had  no  power  te  legislate  witb 
respect  to  the  equipment  of  ears  oaed  in  in- 
trastate commerce  on  tba  line  of  an  into- 
atete  carrier.  The  Supreme  Court  held, 
however,  that  the  effective  regulation  of  in- 
terq^ta  commerce  with  respect  to  aafety 
appliances  required  aa  an  incident  the  it^- 
lation  of  the  equipment  of  all  cars  in  nae 
on  the  intersUte  railroad.  The  court  point- 
ed out  that  an  accident  to  an  intraatete 
train  dne  to  lack  of  safe^  appHancea  would 
have  a  tendency  to  affect  interatete  tralBc, 
and  suateined  the  constitutionality  <rf  the 
act  upon  such  ground.  The  principle  ap- 
plied was,  that  where  a  power  eonferred 
upon  Congress  cannot  be  effectively  a- 
ereised  without  an  incidentel  r^fulation  of 
matters  which  would  otherwise  fall  with- 
in the  reserved  powers  of  the  stetea,  mA 
incidental   regulation  is  conititutionnL 

On  the  other  hand,  thia  court  heM  In 
the  Emplqyera'  Liability  Cases  (Howard  v. 
niinoie  0.  B.  Co.)  207  U.  S.  40S,  B2  L.  ed. 
297,  28  Sup.  Ct.  Rep.  141,  that  the  powar 
to  regulate  commerce  was  otceedad  bjr  aa 
act  which  attempted  te  eatehliah  the  Ua- 
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biUfy  of  Interatate  Buricn  to  all  of  thali  SUndard  Oil  Co.  r.  Andaraon,  112  U.  8.' 
«Biplo7«ca,  whatlier  or  not  engaged  in  in  81S,  53  L.  ed.  480,  W  BUp.  Ct  Hep.  2S2. 
t«ntat«  commerce  at  tlie  time  of  tbe  ao  In  determining  tlu  m«wiliig  of  the  pre*- 
«ideat  giving  riie  to  the  cbum  of  action  ent  employerB'  UabilitJ'  act,  we  an  not  to 
The  Supreme  Conrt  held  that  the  powei  aMome  that  it  waa  paated  in  order  to  pro- 
to  eatabliah  the  liabilitj  ol  an  lutantat*  mote  tbe  taJetj  and  deapatch  of  interatate 
carria'  to  Ita  employeea,  wliile  both  wen  eommeree;  for  at  moat  that  waa  only  a  re- 
engaged in  InterBtate  commerce,  had  beex  mote  consideration.  That  the  aet  might 
eonferred  npon  Congrcw,  but  that  the  et  have  luch  a  con«equenc«  was  perhapi  of  im- 
feetive  exercise  of  such  power  did  not  r»  portance  in  determining  whether  aifj  act 
^nire  as  an  incident  thereto  the  r^nlatloi  Mtablishing  rulee  of  liability  could  he  sua- 
ol  the  liability  of  an  interstate  carrier  tained  under  the  power  to  regulate  eom- 
towards  ita  employees  while  not  engaged  merce.  Second  Employers'  Liability  Caaea 
in  interatate  commerce.  (Mondou  v.  New  York,  N.  H.  ft  H.  E.  Co.) 

The  oppoaite  reaults  reached  in  the  two  223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.(N.8.) 

«a»ea  miut  be  ascribed  to  a  basic  dillerene«  44,  32  Sup  Ct.  Rep.  IBS,  1  N.  C.  C.  A.  S75. 

betwetm  the  essential  characters  of  the  twe  But,  without  doubt,  the  chief   purpoae  of 

acta.    The  safety  appliance  act  is  a  regu-  the  act  waa  to  remedy  what  the  people  have' 

latitw  of  tbe  conduct  of  the  carrier's  buji.  come  to  consider  a  social  Injustice  worked 

nesB.     An  employers'  liability  act  ia  merely  by  the  common-law  rulea  of  Degligenoe  In 

an   establishment  of  tbe  rules  of  law  gov-  master  and  servant  cases.     And  one  of  the 

erning  the  liabilitiea  of  employers  to  their  chief  motives  in  the  mind  of  Congress  waa 

employees.  to  obviate  all  questions  ol  constitutional i- 

Tbe  satety  appliance  act,  like  the  act  re-  ty, — to  keep  within  undebatablc  territory 
quiring  carriers  to  report  to  the  Interstate  of  constitutional  power. 
Commerce  Commission  the  earnings  of  not  It  is  the  function  of  this  court  to  Inter- 
only  their  interstate  but  also  their  intra-  pret  and  apply  the  law  already  enacted,  but 
state  business  (Interstate  Commerce  Com-  not,  under  the  gniSe  of  construction,  to 
mission  v.  Goodrich  Transit  Co.  224  U.  B.  provide  a  more  comprehensive  scheme  of 
1S4,  lis  L.  ed.  729,  32  Sup.  Ct.  Rep.  436),  regulation  than  Congress  has  decided  upon, 
ia  constitutional,  because  any  effective  reg-  Minnesota  Rate  Casea,  supra. 
•il.t»n  „t  II,.,  m.tt.r.  c.ni.ot  b.  .pUl  up  j,,  j^^^^  s<„^„  .rgud  tli.  e.uK 
r^  r  .E"!;'/",  "■'.""T',''  "■?'"'-  ai  <M  .  brW  lot  J».ph  B.hr.»., 
"f  .'',""/!*"■'  «»"■"■««  "l  "»  n,  rt.rtU  I.  renndU  li.  It.  .l»r.rt«, 
S''".'"'»  if '"■'•r^...'"  ".'  "■"•"■  >«1  It  >!»■««  I»  ">  "utrurf  u  to  prmoi 
thoritio.  Ih.  p«.,b,l.t,M  ol  coo»,ol,og  11.  „Mld  u.d  .d.u™  Ih.  rmrfj. 
nguUtiop.  u  to  at  potto™,  ol  couplers  g,  j^,,  I  „.  ^  g.  j.  Co.  ,!coo1,t, 
toghl  ol  drowbor.  .od  th.  lorm.  ol  tir  „„  p  (,.  A.  17,  1!7  Frf.  mi,  Ulohlt^ 
?7.  V  5f .!"  ■  T  T  "?"■  "■  ■>■  Co.  T.  VrrfuJ,  M7  V.  B.  SI,  t7  L. 
Ulioo  ol  .11  U..  opn.t.oo.  ol  ."JO";."  ^  „,  jj  j.p.  ct.  Kep.  IKi  Johiao.  t. 
.ho«  r.lln>.d  ..  .  -Wo  I,  .0  tal.r.t.1.  ^,^^  p  ^Z.  i„  u.  8  HI,  <9  L.  «L  871, 
'.".T  "i'5  "  '»'«"'*'•"»■  is  Sop.  Ct.  R.p.  IS!,  17  im.  1I«.  Hop. 
more..  Bot  th.  olI«t,..  rogoUt™  ol  U..  ,,2  ^^^^  ,.  Jmooy,  IS  U.^  80S; 
blhtj  do^  oot  r«iolri:  tb.t  .11  opr.t.oo.  5,u.^„  ,.  j.i.io,  R.  »  P.  H.  Co.  2M 
ol  J.  .otor,t.le  r..lre.d,  .brtbe,  o,  oot  „  g.  10,  si  L.  rf.  88S,  27  Sup.  Ct.  Hop. 
.uch  op.r.t,«o.  b.  ol  .0   .otonUt.  ob.t-  ,„     ^^^^    g^^^   ,    8^    ^^,    g^J^, 

II??VS     '"J"".''.';""'  "'■''^  "''«"!'  rat™  E.  Co.  1S>  ltd.  mt;  Mluouil,  K. 

^lold  10  tl.  («t.t)  Employ.™'  LUbU.ty  „,    „„   ,„^    „   g„p    ^    ,^    „,    j 

^**'-  •"""■*■  Whit.,  VmmtMl  InjuriM  on  R.ilroMU,  p. 


Cmm,  .upr.. 

^   intoitioo   to   unim.   th.   rogol.tion 
•f  iotrut.tc  commerce  u  mi   incidoit  to 


the   regul.tlon   ol   iotentate   commu^M   ia 


From  th.  TU7  nktole  ol  the  occup*tioB, 


•ol  to  be  l.I.iT«l  In  lb.  .beeoc  ol  lu.  *  "■  l"po™.bl.  lor  th.  ooiup>o;  to  Kp.. 

|<l.j.  cl..rl,  eiprclog  .uch  lotentloo.  '•*"  """  '™  °'  '"''  '"»  ""'  '^"' 

MlDOMoU  Rat.  Cuu  (Bimpion  y.  Sh«i-  ^""^  »■  *«»«.  City  Boothwo  R.  Co. 

•rd)    230   U.   8.   362,  87   L  ed.   1611,  «  '"  V-  S.  820,  47  L.  ed.  385,  23  Sop.  Ct 

LJLA.(N.S.)    1181,  38  Sup.  Ct.  Rep.   728.  Hop-  SK- 

Though  .  Krvwit  b«  id  th.  gmer.l  un-  At  th.  time  ol  hi.  lalnrr,  Behm.  uid 

ploy  ol  one  muter,  il  hi.  Mrvice.  u.  tern-  ibe  nilrood  eompony  wen  hath  Migoged  la 

por.rlly  louied  to  .uothcr,  no  nuitt.1  lor  he  InrtheruiM  ol  wi  intontat.  Mnic 

how  bri.1  .  time,  no  matter  how  exception-  Sontheni  B.  Co.  t.  Uailod  State.,  822  U. 

.1  the  oeeurrence,  the  mice  ol  liability  m.y  J.  87,  84  L.  .d.  74,  It  Sup.  Ct.  Bop.  8,  I 

b.  lundamcnUUy  differmt.  J.  C.  C.  A.  888)  United  StatM  T.  8«irth«n 

••'■••'■  ,,., Google'"* 
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SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Oct.  : 


R.  Co.  164  Fed.  347;  United  SUtea  v. 
Loiii«TUU  Jt  N.  R,  Co.  162  F«d.  16S;  Unit- 
ed StatM  T.  Qrekt  Northern  R.  Co.  146 
Fed.  438;  United  SUtes  t.  St.  Lonia,  I. 
H.  t  8.  R.  Go.  IM  Ted.  SIS;  Second  Em- 
ployerB'  LUblUty  Cases  (Mondou  t.  Men 
York,  N.  H.  4  a.  R.  Co.)  223  U.  8.  SI,  68 
L;  ed.  346,  38  L.E.A.(N.S.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  876;  Pedenen 
V.  Delaware,  L.  A  W.  R.  Co.  228  U.  8.  146, 
57  L.  ed.  1125,  33  Sup.  Ct  Rep.  648,  3  N. 
C.  C.  A.  779;  L«mphere  t.  Oregon  R.  Jt 
N«T.  Co.  47  L.H.A.(N.S.}  1,  118  C.  C.  A. 
166,  196  Fed.  33S;  Zikoa  t.  Oregon  R.  A, 
NM.  Co.  179  Fed.  893j  Central  R.  Co.  t. 
Colamirdo,  113  C.  0.  A.  379,  192  Fed.  001 
St.  Louis,  S.  F.  ft  T.  R.  Co.  w.  Seal^  £29 
U.  S.  166,  67  L.  ed.  1129,  33  Sup.  Ct  Rep. 
661;  McNeill  t.  Southern  R.  Co.  202  U. 
8.  643,  60  L.  «d.  1142,  26  Sup.  Ct  Rep. 
722;  Jobnaon  r.  Southern  P.  Co.  196  U.  8. 
21,  40  L.  ed.  371,  26  Sup.  Ct  Rep.  168,  17 
Am.  N^.  Bep.  412. 

Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court; 

In  an  action  in  the  circuit  court  for  the 
eastern  district  of  Louisiana,  under  the 
Federal  employers'  liabilit;  act  of  April  22, 
lOOB  (36  Stat  at  L.  66,  chap.  149,  U.  8. 
Comp.  Stat  Supp.  1911,  p.  1322),  against 
»  railroad  [476]  company,  by  a  personal 
representative  to  recover  for  the  death  of  bis 
intestate,  the  plaintiff  prevailed,  and  the 
defendant  took  the  case  bj  writ  of 
the  circuit  court  of  appeals.  That  court, 
desiring  instruction  upon  a  question  of  law 
arising  in  the  caee,  certified  the  question 
here  under  g  239  of  the  Judicial  Code  [30 
But  at  L.  1167,  chap.  231,  U.  8.  Comp. 
But  Supp.  1011,  p.  228].  The  facts  ahnwn 
in  the  certificate  are  these;  The  intestate 
was  in  the  service  of  the  railroad  compAn; 
as  a  member  of  a  crew  attached  to  a  switch 
engine  operated  exclusively  within  the  clt; 
of  New  Orleans.  He  was  tbe  fireman,  and 
came  to  his  death,  while  at  bii  post  of 
duty,  through  a  head-on  collision.  Tbe 
general  work  of  the  crew  consisted  in  mov- 
ing cars  from  one  point  to  another  within 
the  city  over  the  company's  tracks  and 
other  connecting  tnwks.  Sometimes  the 
ears  were  loaded,  at  other  times  empty,  and 
at  still  other  times  some  were  loaded  and 
others  empty.  When  loaded  the  freight  in 
Qtem  was  at  times  destined  from  within  to 
without  tbe  state  or  vie»  verta;  at  other 
times  waa  moving  only  between  points  with- 
in the  state,  and  at  still  other  times  was  of 
both  classes.  When  the  ears  were  empty 
tbe  purpose  was  usually  to  take  them  where 
they  were  to  be  loaded  or  away  from  where 
they  had  been  unloaded.  And  oftentimes, 
following  the  movemmt  of  ears,  loaded  or 
10S4 


empty,  to  a  given  point,  other  cars  w«r» 
gathered  np  and  taken  or  started  elsewhere. 
In  short,  the  crew  handled  interstate  and 
Intrastate  traffic  indiscriminately,  frequent- 
ly moving  both  at  once  and  at  times  turn- 
ing directly  from  one  to  the  other.  At  the 
time  of  the  collision  the  orew  was-movlBg 
several  ears  loaded  with  freight  which  waa 
wholly  intrastate,  and  upon  completing  that 
movement  was  to  have  gathei^  np  and 
taken  to  other  points  several  other  eara 
as  a  step  or  link  in  their  transportatien 
to  various  destinations  within  and  witlfbut 
the  state.  The  question  of  law  upon  which 
tbe  circuit  court  of  appeals  desires  instrue- 
tion  is  whether,  upon  these  facta,  it  can  b* 
said  that  the  intcatate,  at  the  time  of  his 
fatal  injury,  was  employed  in  [477]  inter- 
state commerce  within  the  meaning  of  the 
employers'  liability  act 

Considering  tbe  status  of  the  railroad  as 
a  highway  for  both  interstate  and  intra- 
state commerce,  tlie  interdependence  of  the 
two  classes  of  traAlc  in  point  of  movement 
and  safety,  the  practical  difficult  in  sepa- 
rating or  dividing  the  general  work  of  the 
switching  crew,  and  the  nature  and  eitest 
of  the  power  confided  to  Congreaa  by  the 
commerce  clause  of  the  Constitution,  we 
entertain  no  doubt  that  the  liability  of  the 
carrier  for  injuries  suffered  by  a  member 
of  the  erew  in  the  course  of  its  general 
work  was  subject  to  regulation  by  Congreas, 
whether  the  particular  service  being  per- 
tanned  at  the  time  of  the  injury,  isolaledly 
considered,  was  in  interstate  or  intrastate 
commerce.  Baltimore  ft  O.  R.  Co.  v.  In- 
terstate Commerce  Commission,  221  U.  B- 
812,  618,  G6  L.  ed.  87B,  882,  31  Bup.  Ct 
Rep.  021;  Southeni  R.  Co.  v.  United  States, 
222  U.  B.  20,  26,  60  L.  ed.  72,  74,  32 
Sup.  Ct  Rep.  2,  3  N.  C.  C.  A.  822;  Second 
Employers'  Liability  Cases  (Mondou  v.  Kev 
York,  N.  H.  ft  H.  R.  Co.)  223  U.  8.  ],  56 
L.  ed.  327,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct 
Rep.  109,  1  N.  C.  C.  A.  876;  Interstate 
Commerce  Commission  v.  Goodrich  Transit 
Co.  224  U.  S.  1C4,  213,  58  L.  ed.  720,  737, 

32  Sup.  Ct  Rep.  436;  Minnesota  Rate  Case* 
(Simpson  v.  Shepard)  230  U.  8.  352,  432, 
S7  L.  ed.  1611,  16GG,  48  L.RJl.(N.B.)    11S1, 

33  Sup.  Ct.  Rep.  720.  The  decision  in  Em- 
ployer's Liability  Caaes  (Howard  t.  1111- 
nois  C-  R.  Co.)  207  U.  8.  483,  S2  L.  ed. 
207,  28  Sup.  Ct  Rep.  141,  is  not  to  the  con- 
trary, for  the  act  of  June  11,  1906  (34 
Stat,  at  L.  232,  chap.  3073,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1310),  there  pronounced 
invalid,  attonpted  ta  r^ulate  the  liability 
of  every  carrier  in  Interstate  commerce, 
whether  by  railroad  or  otherwise,  tor  asf 
injury  to  any  employee,  even  though  bis 
employment  had  no  connection  whatever 
with  interstata  etmunene. 

.,„.,Googt?"-'- 
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Pusing  from  the  queation  of  power  to 
tbkt  of  iU  exerclM,  we  And  that-  tbm  con- 
trolling proviaion  in  tfae  act  of  April  28, 
1908,  reads  ai  follow*:  *^hat  every  com- 
mon carrier  by  imilroad  while  engaging  in 
commerce  between  any  nt  the  several  itatei 
shall  be  liable  in  damage*  to  any 
person  snlTering  injury  while  be  ia  employed 
by  such  carrier  in  auch  commerce,  or,  in  cane 
ti  the  death  of  iuch  employee,  to  his  or  her 
personal  repreaentatire,  .  .  .  fofauch  in- 
jury or  death  resulting  [478]  in  whole  or 
tn  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  carrier, 
or  by  reason  of  any  defect  or  insuDlciency, 
due  to  Its  negligence.  In  its  can,  engines, 
appliances,  machinery,  track,  roadbed, 
works,  boats,  wharres,  or  otber  equipment." 
Qiving  to  the  words  "suffering  injury 
while  he  is  employed  by  such  carrier  in 
such  commerce"  their  natural  meaning,  as 
wc  think  must  be  done,  it  is  clear  that 
Congress  intended  to  confine  its  action  to 
injuries  occurring  when  the  particular  serr- 
ice  In  which  tlie  employee  is  engaged  is  a 
part  of  interstate  commerce.  The  act  was 
so  construed  In  Pedersen  t.  Delaware,  L.  A 
W.  B.  Co.  2Z9  U.  S.  He.  67  L.  ed.  1195, 
83  Sup.  Ct.  Rep.  848,  3  N.  C.  C.  A.  779. 
It  was  there  said  (p.  ]G0) :  "There  can 
be  no  doubt  thst  a  right  of  recovery  there- 
under arises  only  where  the  injury  is  suf- 
fered white  tlie  carrier  is  engaged  in  inter- 
state commerce  and  while  the  employee  is 
employed  bj  the  carrier  in  such  commerce." 
Again  (p.  152)  :  "The  true  test  always 
Is:  Is  the  work  in  question  a  part  of  the 
interstate  commerce  in  which  the  carrier 
ia  engaged!"  And  a  like  view  is  shown' in 
otiier  cases.  Second  Employers'  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  ft  H.  R. 
Co.)  223  U.  S.  1,  56  h.  ed.  S27,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Pep.  1S9,  1  N.  C. 
C.  A.  876:  Benboard  Air  Lire  R.  Co.  t. 
Moore.  228  U.  S.  438,  67  L.  ed.  007,  33 
Sup.  Ct.  Rep.  680;  St.  Louis,  B.  P.  ft  T.  R. 
Co.  V.  Sealp,  229  U.  S.  166,  158,  57  L.  ed. 
1120,  1133,  33  Sup.  Ct.  Rrp.  651;  Nortb 
Carolina  R.  Co.  v.  Zachary,  232  U.  8.  248, 
256,  ante,  601,  S»4,  34  Sup.  Ct.  Rep.  305; 
Grand  Trunk  Western  R.  Co.  v.  Lindesy, 
233  U.  S.  42,  ante,  838,  34  Sup.  «.  Rep.  EBl. 

Here,  at  tlie  time  of  the  fatal  injury  the 
Intestate  was  engaged  in  moving  several 
ears,  all  loaded  with  intrastat*  freight, 
from  one  part  of  the  city  to  another.  That 
was  not  a  service  in  interstate  commerce, 
and  so  the  injury  and  resulting  death  were 
not  witbiB  tbe  aUtute.  That  he  was  ex- 
pected, upon  the  completion  of  that  task, 
to  eogaga  in  another  which  would  have  been 
•  part  of  interstate  conunerce,  ia  imma- 
terial under  tbe  statute,  for  by  its  terms 
5S  U  ed. 


the  true  test  is  tbe  nature  of  the  work  being 
done  at  the  time  of  tbe  injury. 

The  question  ia  accordingly  mnswnied  ts 
the  uegativt. 


(S««  6-  0.  Reporter's  ed.  47(MB1.) 

InteralBt«  Commerce  ConuntBslon  •- 
reparation  order  •-  omUalon   to  fl> 

1.  lliera  is  no  ench  necessary  connection 
between  the  subjects  of  reparation  for  un- 
reasonable interstate  freight  rates  charged 
and  collected,  and  the  fixing  of  new  and 
just  rates  for  the  future,  as  will/cnder  Toid 
a  reparation  order  of  the  Interstata  Com- 
merce Commission  because  of  the  error,  if 
any,  in  omitting  any  concurrent  provision 
fixing  future  rates. 

[Matters  as  to  Interstate  Cammerce  Commls- 
■lon,  see  lolenlate  Cammerce  Commission.] 

Interstate  Commerce  Coinmlsalon  —  au- 
thority over  local  ratea  —  throngb 
shipment  ^  common  arrangement. 

2.  The  Interstate  Commerce  Commission 
had  jurisdiction  to  pass  upon  the  reason- 
ableness of  the  Denver  &  Rio  Grande  Rail- 
road Comnany's  freight  rate  from  Pueblo 
to  Leadville,  both  io  the  state  of  Colorado, 
on  beer  received  at  St.  Louia  l^  the  Mis- 
souri Paciflc  Railroad  Company  to  be  de- 
livered in  Leadville,  although  no  through 
rate  or  through  route  had  been  established, 
and  although  the  freight  was  received  by 
the  first-named  carrier  at  Pueblo  as  an  in- 
dependent shipment  originating  at  that 
point,  and  was  forwarded  as  an  intraatnte 
shipment  on  a  local  waybill,  where  all  this 
was  in  accordance  with  a  long-continued 
course  of  dealing  between  the  two  car- 
riers under  which  they  divided  the  freight 
according  to  their  local  rates,  with  ue 
knowledge  that  it  had  been  paid  as  com- 

rensation  for  the  single  haul. 
Usttera  as  to  Interstate  Commerce  Commla- 
sloD,  see  iDtentate  Commerca  Comintsslon. 
In  Dleest  Bap.  Ct.  1908] 
Judgment   —   ooncluslTcness   ^   volun- 
tary nonsuit. 

3.  A   voluntary  dismissal   of    an   action 


Note, — On  conclusiveness  of  judgments, 
generally — see  notes  to  Sharon  v.  Terry,  1 
L.RJL  S72;  BoUong  t.  Schuyler  Nat.  Bank. 
3  L.R.A.  142;  Wieas  v.  San  Francisco 
Musical  Fund  Soc.  T  L.R.A.  6TT)  Morrill 
V.  Morrill,  11  LJl.A.  165;  Shores  v.  Hooper, 
11  L.R.A.  308;  Bank  of  United  States  v. 
Beverly,  11  L.  ed.  U.  &  76;  Johnaon  Steel 
Street  R.  Co.  r.  Wharton,  3S  L.  ed.  U.  S. 
429;  and  Southern  P.  R.  Co.  t.  United 
SUtes,  42  L.  ad.  U.  8.  SOS. 
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mbta  frelgbt  ratct  ii  not  a  bftr  to  ti  mbw- 
qaent  luit  between  the  Muiie  partiea  to 
uforce  «  repBTBtioD  order  of  tlie  Intentate 
Comnierae  CommUtion,  ba«ed  upon  a  find' 
ing  that  tuch  rates  were  excessive. 
[For  other  caaei,  see  JudamcDt,  ttl.  (,  S,  Id 
QlKWt  Bop.  CL  1908.] 

[No.  140.] 

Aignad  Decttnber  IS  and  17,  IfllS.    Decided 
April  27,  1914. 

IN  EBROR  to  the  United  State!  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  judgment  which  reversed  a  judg- 
ment of  the  Circuit  Court  for  the  District 
of  Colorado,  enforcing  a  reparation  order 
of  the  Interstate  Commerce  Commisaion. 
Judgment  of  Circuit  Court  of  Appeal*  re- 
versed and  that  of  the  Circuit  Conrt  af- 

Bee  Bamccaae  below,  100  C.  C.  A.  937. 
187  Fed.  480. 

Statement  by  Hr.  Juitice  Lamar: 
Betv.een  July,  1008,  and  March,  1007,  the 
Baer  Brother*  Mercantile  Company  was 
engaged  in  the  liquor  buiineM  at  Leadville, 
Colorado.  During  those  years  it  purchased 
beer  from  a  brewing  company  in  St.  Louig, 
Hisaouri,  which  delivered  the  same  In  ear- 
load  lote  to  the  Missouri  Pacific,  which 
acknowledged  the  receipt  of  the  beer  "in 
good  order  to  be  delivered  to  the  Baer 
Brothers  Company  at  Leadville,  Colorado, 
Ota  the  Denver  k  Rio  Grande."  No  through 
bill  of  lading  waa  issued,  and  as  the  two 
oompaniea  had  not  eateblished  a  through 
route,  '  each  shipment  waa  waybilled  to 
Pueblo,  Colorado,  923  mile*  distent,  on  the 
Missouri  Pacific's  local  rate  of  46  cents  per 
cwfc  The  car  waa  then  delivered  to  the 
Denver  k  Rio  Grande  with  an  expenie  bill 
which  described  the  shipment  and  disclosed 
the  charges  paid  by  or  due  te  the  Missouri 
Paeifle.  The  Denver  ft  Rio  Grande  then  for- 
warded the  beer  to  Leadville,  Colorado,  ISO 
miles  from  Pueblo,  at  ita  local  rate  of  4£ 
cent*  per  e4t.,  naming  the  Missouri  Pacific 
as  consignor  and  the  Baer  Company  aa  con- 
rignee.  Whether  collected  in  advance  at 
St.  Louia  or  at  destination  in  Leadville,  the 
freight  was  always  divided  between  the  two 
companies  according  te  their  local  rates,  the 
Denver  ft  Rio  Grande  in  every  instance  re- 
ceiving 46  eente  per  cwt.  on  every  shipment. 
The  Baer  Company  insisted  that  the  rate 
waa  unresionable  in  fact  and  unjustly  dii- 
eriminatory,  and  in  lOOS  brought  anit.  In 
the  United  Stetes  circuit  court  for  the  dis- 
trict of  Colorado,  against  both  earriera,  te 
recover  from  them  90,300,  the  amount  of  the 
unreaaonable  rate  alleged  to  have  been  paid 
on  beer.  That  suit  waa  voluntarily  dia- 
196« 


inias^  by  plaintiff  upon  the  publleatfoa  ol 
the  decision  in  the  Abilene  Case,  204  U.  B. 
480,  SI  L.  ed.  653,  27  Sup.  Ct.  Rep.  SH,  S 
Ann.  Cas.  1076.  [481]  The  Baer  Company 
then  inatituted  proceedings  before  the  Com- 
neroe  Commisaion  in  which  it  prayed  tbat 
the  SO  cent  rate  should  be  declared  na- 
reaaonable  and  unjust;  that  the  CommiMioB 
woald  eatebliah  a  new  and  just  rate  on  bear 
between  St.  Louis  and  Leadville,  and  that  tlM 
two  companies  b«  required  to  pay  plaiBtiS 
87,290  as  reparation  for  excesi  freight  paid 
on  beer  shipped  over  the  two  liaei  between 
July,  1M2,  and  March,  1907. 

At  the  heaxing  it  was  admitted  that  the 
Missouri  Pacific's  charge  of  4S  eente  for  the 
haul  of  923  miles  from  St.  Louis  to  Pueblo 
waa  raasonable.  In  view  ol  this  admlaaion 
the  subsequent  proceedings  before  tha  Com- 
miaaion  involved  an  investigation  as  to  the 
reasonableness  of  the  Denver  ft  Rio 
Grande's  charge  of  4S  eente  for  hauling  beer 
a  distence  of  160  miles,  from  Pueblo,  Colo- 
rado,  to  Leadville,  Colorado.  The  earrJar 
insisted  tbat  in  each  instenee  the  beer  bad 
been  received  by  it  as  an  independent  abip- 
ment  at  Pueblo,  Colorado,  where  a  new  way- 
bill was  issued  and  the  car  forwarded  ••  an 
intrastete  shipment  to  Leadville  on  an 
intrtstete  rate.  It  claimed  tbat  the  Com- 
mission had  no  jurisdiction  to  inquire  as  te 
the  reasonableness  of  such  intrastete  rate. 
It  further  contended  tbat  the  rate  of  4S 
eente  was  just  and  fair. 

It  appeared  that  although  no  through 
route  had  been  esteblished  by  the  two  roads, 
the  regular  Bled  tariff  of  the  Mlaaonri 
Pacific  named  46  eente  as  the  rate  on  beer 
between  St.  Louis  and  Pueblo.  The  Denver 
ft  Rio  Grande  had  filed  no  tariff  under  the 
commerce  act,  but,  in  compliance  with  the 
request  of  the  Commission,  addressed  to  all 
railroads,  it  had  furnished  a  copy  it  tariffs 
showing  ite  intrastate  rates  generally,  and 
that  the  Iocs,  rate  on  beer  from  Pueblo  to 
Leadville  was  45  eente  per  cwt 

At  the  conclusion  of  the  hearing,  ths 
Commission  held  {13  Inters.  Com.  R^ 
329)  that,  even  though  no  through  route  or 
through  rate  had  been  establuhed,  the  Den- 
ver ft  Rio  Qrnnde,  in  hauling  this  beer,  was 
engaged  in  interstete  [482]  commerce;  that 
the  mounteinous  character  of  the  country 
through  which  the  road  was  built  and  tha 
steep  grades  made  the  coat  of  operation 
higher  than  for  a  similar  distance  on  the 
Missouri  Pacific,  but  rvled  thai,  while  this 
was  tme,  the  rate  of  4fi  eente  from  Pncbio 
to  Leadville  waa  excessive  to  the  extent  of 
16  cents  per  cwt.    The  report  concluded  aa 

"The  prayer  of  tha  eomplalnt  is,  nnoBg 
other  things,  that  the  C<Hnniia*lon  fix  "a 
Jvst  rate  for  tha  Umntgb  t 
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b«er  tn  cftrload  lota  from  uii  oitj  of  St. 
Louis  to  >i.id  city  ol  Le«dville.'    There  Is  no 
mggeation  eitber  in  the  eomplfthit  or  in  t 
piayer  looking  to  the  eetabliahment  of 
}oInt   rate,    and    that  lubject  iru  not  i 
ferred  ta  either  upon  the  triftl  or  in  t 
argumeoL    This  beln^  so,  we  ouglit  not 
eetablieh  ■  joint  through   rate,  and   we  do 
not  think  that  we  ehould  nndertake  by  our 
order  to  flx  in  thia  proceeding  the  loeaU 
whieh   win   moke  up   the    charge    for    the 
through  moTement  in  the  future.    There 
been  no  practical  difficulty  in  malting  these 
■hipmenta  over  this  ronte  in  the  paet.     If 
the  Denver  t  Rio    irande  doe*  not  reduce 
its  charges  in  accordance  with  thii  report, 
or  U  auitable  through  facilitie*  are  denied, 
the  complainant  can  Die  its  petition  asking 
the  eatabliahnicnt  of  a  joint  through  route 

Thereupon  the  following  reparation  order 
was  entered  April  6,  IdOB: 

"Thia  ease  being  at  iasue  upon  complaint 
and  answers  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  In- 
volved having  been  had,  and  the  Commis- 
sion having,  on  tht  date  hereof,  made  and 
filed  a  report  containing  its  eonclui 
thereon ; 

"It  ia  ordered  that  the  defendant, 
Denver  ft  Rio  Grande  Railroad  Company,  he 
and  it  ia  hereby  notified  and  required  to  pay 
unto  the  complainant,  the  Baer  Brothers 
Mercantile  Company,  of  Leadville,  Colorado, 
on  [483]  or  before  the  let  day  of  June,  1908, 
the  snm  of  £3,438.27,  with  interest  thereon 
at  the  rate  of  S  per  cent  per  annum  from 
May  6,  1907,  as  reparation  for  ezeesaive  and 
unreasonable  charge*  for  the  transportation 
of  S,e92,17B  pounds  of  beer  from  Pueblo, 
Colorado,  to  Leadvillc,  Colorado  as  part  of 
m  thrbugh  transportation  from  Bt.  Louts, 
Missouri,  to  said  Leadville,  aa  more  fully 
and  at  targe  appears  in  the  report  of  the 
Commission  in  this  ease." 

The  Denver  k  Bio  Grande  refused  to  pay 
the  amount  of  reparation  awarded,  and 
thereupon  the  Baer  Company  brought  suit 
againat  it  in  the  United  States  circuit  court 
for  the  district  of  Colorado,  attaching  to  the 
complaint  a  copy  of  the  award  of  tlie  Com- 
mission. 

By  demurrer  and  plea  the  defendant  at- 
tacked the  jurisdiction  of  the  Commeree 
Commission  to  pass  upon  the  reasonableness 
of  its  rate  between  Fneblo  and  Lead- 
ville. It  further  contended  that  the  Com- 
mission could  not  make  an  order  M  repara- 
tion unless  at  the  same  time,  and  as  a  part 
of  such  order,  it  filed  a  through  rate  to  be 
ehartfed  in  the  future.  These  objections 
were  overruled,  wtA  thereupon  Mm  plaintIS 
introduced  tha  nport  and  order  of  the 
M  L.  ed.  07 


Commission,  proved  the  wjight  of  the  beer 
shipped,  the  rate  of  freight  paid,  and  that 
the  freight  on  beer  for  the  longer  distance 
between  Bt.  Louis  and  Salt  Lake  City,  via 
the  Missouri  Pacific  and  the  Denver  k  Rio 
Orande,  was  70  cents  per  cwt. 

The  defendant  then  offered  evidence  to 
show  that  Leadville  wai  not  on  the  through 
line,  and  was  reached  by  a  road  4|  miles 
long,  the  operation  ot  which  was  uunsually 
expensive  because  of  the  very  steep  grade 
throughout  Its  entire  length. 

Defendant  also  Introduced  testimony  for 
the  purpose  of  showing  that  the  beer,  though 
forwarded  by  the  Missouri  Paeifie  to  be  de- 
livered in  Leadville,  was  actually  received 
at  Pueblo  by  the  Denver  k  Rio  Orande  as  an 
independent  shipment,  as  though  originat- 
ing at  Pueblo,  [484]  and  was  then  forward* 
ed  as  an  intrastate  shipment  on  a  local  way* 
bill.  The  court  overruled  the  various  con- 
tentions of  the  defendant,  and  directed  a 
verdict  for  the  plaintiff  for  $3,7fil.4fi,  being 
amount  of  tue  reparation  order,  with  inter- 
est. The  court  also  allowed  attorney  fees  to 
the  plaintiff.  The  case  was  then  taken  by  the 
Denver  k  Rio  Grande  to  the  circuit  court 
of  appeals  which  held  (109  a  C.  A.  337,  187 
Fed.  498)  that  It  was  not  necessary  to  de- 
cide whether  the  Interstate  Commeice  Com- 
mission had  jurisdiction  to  pasi  npon  the 
reasonableness  of  the  rate  of  4S  cents  from 
Pueblo,  Colorado,  to  Leadville,  Colo.ado, 
saying  that  "an  order  ol  reparation  without 
eneh  an  establishment  of  a  reasonable  maxi- 
mum rate  is  beymd  the  power  of  the  Com- 
mission and  void;  and  aa  no  such  rate  was 
prescribed  and  no  order  tori>idding  the 
future  use  of  an  aiceasiTe  rate  was  made  in 
the  case  in  hand,  the  Commission's  order  of 
reparation  in  this  case  was  beyond  its 
power  and  void.  HiIb  conelusiim  disposes 
of  the  ease  in  liand  and  renders  it  im- 
possible for  a  judgment  to  be  obtained 
against  the  railroad  ■  company  upon  the 
reparation  order  of  the  Commission  upon 
which  the  action  is  based.  It  Is  therefore 
unnecessary  to  consider  the  other  questions 
in  the  case  and  the  judgment  below  is  re- 
versed." A  mandate  issued  in  which  It  was 
ordered  that  this  ease  be  and  the  same  Is 
hereby  remanded  to  the  said  circuit  court 
ith  direction  for  further  proceedings  in 
accordance  with  the  views  aqiressed  in  the 
opinion  of  this  conri." 

The  Baer  Brothers  Company  Umk  brooght 
the  case  tiere  by  writ  of  anor. 

Mr.  WilllHn  B.  HritImw  argued  fhm 
cause  and  filed  a  brief  tor  plaintMT  tn  error: 

The  duty  imposed  npoa  the  CommiasioB 
by  I  Iff  of  the  act  to  r^ulate  eammeroe, 
as  amended,  in  IQOS,  to  prescribe  the  rat« 
regulation  «r  praeUea  (or  the  fntin,  and 
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to  forbid  k  departure  therefrom,  refer* 
ocluiiTely  to  eomplainta  made  under  that 
Mction  for  that  purpow,  and  haa  no  ap- 
plicatioa  to  oomplaintt  eeeking  reparation 
tutder  I   16  of  aaid  amended  act. 

Cattle  Raisen'  Aaao.  v.  Chicago,  B.  k 
Q.  B.  Co.  10  Inters.  Com.  Rep.  83;  Tntei- 
^te  Commerce  Commission  t.  Cincinnati, 
K.  0.  *  T.  F.  R.  Co.  107  U.  B.  470,  42 
Ii.  ed.  243,  17  Sup.  Ct  Rep.  89«t;  Albert 
Stcinfeld  ft  Co.  t.  IllinoU  C.  R.  Co.  20 
Inters.  Com.  Rep.  IS. 

A  dutj  imposed  by  law  upon  a  tribunal 
become*  tpeciflc  onl)r  when,  in  the  opinion 
of  that  tribunal,  a  case  or  state  □!  cir- 
eunutancea  exists  proper  lor  its  discharge. 
In  the  caae  at  bar  the  Commission  was  of 
the  opinion  that  a  proper  occasion  had 
Bot  arisen  for  the  immediate  exercise  of 
the  duty  to  prescribe  the  rate  for  the  fu- 
ture. Beyond  controversy,  this  conclusion 
was  within  the  scope  of  its  delegated 
tbority,  and  this  court  has  said  that  it 
cannot,  under  the  guise  of  exerting  jndi- 
oial  power,  usurp  the  fuuetionii  of  the  Com- 
mission upon  its  conception  as  to  whether 
the  power  baa- been  wisely  exercised. 

Interatate  Commerce  Commission  t.  Il- 
linoU C.  R.  Co.  21B  U-  S.  462,  M  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155;  IntersUte  Com- 
merce Commission  *.  Union  P.  R.  Co.  222 
U.  S.  641,  50  t.  ed.  SOS,  32  Sup.  Ct.  Bep. 
108;  Illinois  C.  R.  Co.  y.  InteraUU  Com- 
merce Commission,  200  U.  S.  441,  61  L.  ed. 
1128,  27  Snp.  Ct.  Rep.  700;  Procter  t  Q. 
Co.  V.  United  SUtes,  225  U.  S.  2iiE,  50 
L.  od.  lOSl,  S2  Sup.  Ct.  Rep.  7S1. 

Hie  Abilene  decision  (Texas  ft  P.  R.  Co. 
▼.  Abilene  Cotton  OU  Co.  204  U.  B.  420, 
CI  L.  ed.  S68,  27  Sup.  Ct.  Rep.  360,  9  Ann. 
Cas.  1076]  only  required  that  the  Commis- 
sion should  first  declare  the  rate  to  be 
unreasonable,  and  have  the  opportunity  to 
exert  its  administrstive  functions;  when 
this  was  done,  the  foundation  for  repara- 
tion, aa  provided  in  the  interstate  com- 
merce aet,  was  established.  Id  other 
words,  the  court  decided  that  in  certsin 
eases  the  Commission  primarily  had  ex- 
clusive jurisdiction,  but  it  did  not  decide 
or  eay  how  that  jurisdiction  ahould  be  ex- 
ercieed. 

Sottthem  B.  Co.  t.  Tift,  206  U.  S.  428, 
SI  L.  ed.  1124,  27  Sup.  Ct  Bep.  709,  11 
Ann.  Cas.  846;  Baltimore  ft  0.  B.  Co.  t. 
United  Stotes,  21S  U.  B.  481,  64  L.  ed. 
292,  30  Sop.  OL  Bep.  164. 

The  eoostitotiooal  gnaran^  of  the  right 
to  trtal  bj  Jui7  In  an  action  for  damagea 
waa  intended  tor  the  benefit  of  the  plain- 
tUT  aa  wdl  aa  thf  defendant.  Ordinarily 
tba  question  aa  to  thla  right  of  the  plaintiff 
artaes  on  motion  for  a  compulsory  non- 
■nlt.  the  wroogfiU  granting  of  which  is 
IMS 


unlawful  because  the  plaintiS  la  thereby 
denied  the  right  of  trii^  by  Jury. 

Doe  ex  dem.  Elmore  r.  Grymea,  1  Pet. 
469,  T  L.  ed.  Z24;  D'Wolf  v.  Babaud.  1 
Pet.  498,  7  L.  ed.  236;  Crane  v.  Uorria,  6 
Pet.  696,  8  L.  ed.  614;  Castle  v.  Bullard, 
23  How.  172,  16  L.  ed.  424;  Mercantik 
Mut.  Ins.  Co.  V.  Folsom,  18  Wall.  237,  21 
L.  ed.  827;  Oscanyan  v.  Winchester  lU- 
peating  Arms  Co.  103  U.  S.  261,  26  L.  ed. 
639;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  B.  24,  3S  L.  ed.  66, 
II  Sup,  Ct.  Bep.  478. 

It  was  not  competent,  under  the  act  and 
under  the  complaint  before  the  Commia- 
sion,  for  that  body  to  establish  the  local 
rate  of  the  defendant  to  lie  applied  to  the 
through    transportation   in   future. 

Merchants  Traffic  Asso.  v.  New  Tork,  N. 
H.  ft  E.  R.  B.  Co.  13  Inters.  Com.  Bep.  22S. 

The.  Interstate  Commerce  Commisaloa  is 
«n  interior  tribunal  whose  jurisdictioB  da- 
penda  upon  facts  which  it  is  required  to 
ascertain  aud  settle.  The  decision  of  aneh 
a  tribunal  upon  the  facts  essential  to  ths 
existence  of  it^  jurisdiction  la  conduaiva 
against  CDllatcral  attack. 

Pettus  V.  McClannahan,  52  Ala.  66;  Be 
Grove  Street,  61  Cal.  438;  Evanavill^  L 
ft  C.  Straight  Line  R.  Co.  v.  BvanaviUe, 
IB  Ind.  396;  Mullikin  v.  Bloomington,  72 
Ind.  181;  Delphi  v.  Startunan,  104  Ind. 
343,  3  N.  E.  D3T;  Dowdy  v.  Wamble,  110 
Mo.  2S0,  19  S.  W.  489;  SUt«  ex  reL  Brown 
V.  Wilson,  216  Uo.  216,  115  S.  W.  6«7; 
Comatock  v.  Crawfmil,  3  Wall.  398,  IS  L. 
ed.  34;  Interstate  Commerce  Commission  v. 
Lehigh  Valley  B.  Co.  3  Inters.  Com.  Rep. 
796,  40  Fed.  177. 

When  the  jurisdiction  of  an  .  inferior 
court  ha*  once  attached,  ita  subsequent 
proceedings  are  presumed  to  be  aa  regular 
aa  those  of  a  court  of  general  juriadlction. 
The  jurisdiction  existing,  the  subaequcnt 
action  of  ths  court  is  the  exercise  of  its 
judicial  authority,  and  can  only  be  que*- 
tlcoed  in  a  direct  proceeding. 

Conutock  V.  Crawford,  3  WalL  396,  18 
L.  ed.  34;  Smith  v.  Engle,  44  Iowa.  266, 
Uankin  v.  State,  £  Swan,  206;   ConeluaM 

Bush,  26  Ky.  L.  Rep.  1277,  83  8.  W. 
1039;  Porter  v.  Bonntree,  111  Qa.  3<S,  36 
S.  E.  761;  Cromwell  v.  Sac  County,  94  U 
1.  362,  24  L.  ed.  1S7;  United  States  *.  R^ 
bum,  6  Pet.  362,  8  L.  ed.  424;  Psmm  v 
Hilt,  163  Mass.  493,  40  N.  W.  765;  Hanh- 
'.  County  Ct  (United  States  at  nL 
HawhmaB  v.  County  Ct)  122  V.  8.  »7, 
818,  80  L.  ed.  1164,  1166,  7  Snp.  Ct  Rep. 
1171;  Freeman,  Judgm.  ||  16-240,  8S1; 
Interstate  Commerce  Commiaslon  v.  Uniea 
P.  R.  Co.  222  U.  S.  Ml,  66  L.  ed.  308,  3S 
Snp.  Ct  Bep,  108. 
~  '      to  the  aauBdment  of  1906,  |  14 


.....^KGoo^f?"-'- 


ItU.         BAEB  BBOa.  UBRCANTILB  CO.  t.  DENVER  *  R.  Q.  B.  00. 

o(  «bt  ut  nquired  tlM  Commluloa  to  in-  204  U.  B.  42S,  fil  L.  ed.  069,  27  Sup.  Ct. 

eluda  In  ite  r^ort  tlu  flndinga  of  fut  upon  Rep.  3S0,  9  Adu.  Cas.  1076. 

vUeb  Ita  eoacliuiona  both  of  Uw  aod  fact  I'he  pnctiee  nould  be  much  gimpliBei), 

Wtn  bMed;  and  |  10  Authorued  the  eourt  and    the    burden    placed   where    it    belonga, 

to  iBfaree  only  lawful  order*  ol  the  Com-  and  where  we  believe   it  ia  placed   by   tha 

viMion,  and,  if  a  Jury  wu  waired,  to  trj  Hepburn    act,   if   tbe   order   of   reparation 

)ha  iMUM'  in  tha  caae.    Under  this  atat*  of  were    regarded     as    a    final    adjudication 

'tka  law,  and  when  it  was  auppoaed  to  be  op-  by  a  court  of   competent  jurisdiction,  and 

tionalwith  the  ahipper  whether  he  would  not  anbject   to    review    In    toe   auit  to  en- 

■edt   redrew  from   the   CommiMion   or   the  force  the  order  In  reapect  to  anj  queation 

etmrta,   it  wu   held   that   only   lawful   or-  except   the  question   of   damages.     If   the 

den  could  be  enforced,  and   that  the  ault  carrier    ia    distatiafled    with    the    Cominia- 

for  enforcement  of  the  order  muat  be  tried  aion'a  interpretation  of  the  law,  it  should 

da  novo  as  to  the  law  aa  well  as  the  facto,  bring  auit  ag«in«t  the  Commission  and  the 

Western  New  York  A  P.  R.  Co.  t.  Pcnn  shipper  to  enjoin  and  set  aside  the  order 

Ref.  Co.  TO  C.  C.  A.  23,  137  Fed.  343;  In-  of  reparation. 

tenUte    Commerce    Commission   t.    Lehigh  The  case   should    not   now   ba   remanded 

Vallej  R.  Co.  3  Inters.  Com.  Bep.  7B6,  40  to  the   Commiaaion   becauae   on   mbarquent 

Fed.  177.  complaint  by  plalntlfl  the  rato  in  queation 

The  right  of  trial  by  jnij  secured  by  the  waa  estobliatied. 

Faderal    Constitution   is    a   trial   according  Baer  Bros.  Mercantile  Co.  t.  Uisaouri  P. 

to  the  coorae  of  the  common   law,   and   is  R.   Co.   17  Inters.   Com.   Rep.  226;    Denver 

eonfined  to  mattora  of  fact  only.  Jt  R.  Q.  R.  Co.  t,  Interstoto  Commerce  Com- 

Ra  Martin,  2  Paine,  348,  Fed.  Cas.  No.  miaaion,   19S   Fed.   MS. 

0,1S4.  The  transportation   in  question   waa  in- 

The   general   equity   jurisdiction   of   the  terstato  commerce  and  subject  to  the  com- 

FederaJ  eourto  to  grant  Injunctions  in  cas-  merce  act  and  to  the  jurisdiction  of  the 

«■  Involving  interstoto  commerce  ^sU  in-  Commission. 

dependent  of  this  provision  of  the  Hepburn  The  Daniel  Ball,  10  Wall  S57,  19  L.  ed. 

Mt  090;    Board  of  Trade  v.  Alabama  Midland 

Re  Lennon,  1M  U.  S.  64S,  41  L.  ed.  1110,  R.   Co.  4  Inters.  Com.  Rep.   8,  A  I.   C.  C. 

17  Sup.  Ct.  Rep.  668.  Rep.  348;   Pbelpa  v.  Texas  t  P.  R.  Co.  8 

The  Commission  and  the  oonrts  have  Intors.  Com-  Rep.  4S;  Cineinnati,  N.  0. 
both  condemned  the  practioe  by  carriers  of  4  T.  P.  R.  Co.  v.  Interstoto  Commerce  Cora- 
withholding  their  defenses  until  after  the  mission,  1112  U.  8.  1S4,  40  L.  ed.  S36,  C 
hMuIng  before  the  Commiaaion,  and  pro-  inters.  Com.  Rep.  891,  18  Sup.  Ct.  Rep. 
dneing  toem  subsequently  at  the  hearing  700.  x„„  t  P.  R.  Co.  v.  Interstoto  Com- 
before  the  court  merce   Commission,   1S2    U.    8.    197,    40   L. 

iDdependent  Refiners'  Aaso.  v.  Pennayl-  ^  ^^^  5  j„t,„    gom.  Rep.  40B,  IB  Sup. 

vanU  R,  Co.  8  Inters.  Com.  Rep.  62;  Cin-  gt  Rep.  880;  Armour  Packing  Co.  t.  Unit 

dnnati,  NO.  k  T.  P.  R.  Co.  v.  Interstate  ^  g^.^^    g„  p    g.  68,  62  L.  ed.  881,  28 

Coumeree   Commission,  1S2  U.   S.    198,   40  ,                  ' 
L.  ed.  930,  6  Inters.  Com.  Rep.  S»l,  18  8 
Ct.  Rep.  700. 

Both  f      ~ 


.  Ct  Rep.  428;   United  States  ex  rel. 
Interstato    Commerce    Commission    v.    Sea- 


rih.  Bup™..  court  „d  ih.  c™-  |«"i "■  <=°-  '4^f,i;,V  iT^ S"?; 


H  existed  prior  to  the  a 

tk*  suit  to  enforce  an  order  of  reparatloD  ^             _    .    .   _ 

(on  th.  Com,i,U.lm;   ud  OU.  .|J>  th.  "'  "■  =•  "■  "  ^  "■  "6,  30  S.,.  Ot. 

Ooirt  U  o(  .philni  th>l  th<  CcmmMon  "•?•  "''  CinduMtl.  N.  0.  t  T.  P.  K.  ». 

hu  nnd  In  It.  tat.iprrtUlon  of  th.  I.w,  '■   I"tmt.t.   Comni.r..   Conmlaiioi,    U! 

th«  .»..  rt,ooW  b.  T™.»Jrf  to  th.  Com.  "■  8-  1".  «  L.  ri.  »M,  S  Intm.  Com. 

alMion   for   rMon.id.ntlon   nndra   propv  "*f-  '"■  "  *»P-  <*•  ««P-  '™- 

,^,,P,rtionfc  ^^T^«*  mh  b.  DO  inwtlon  HmX  th.  dilp- 

Oftttk  lUtitf.'   Amo.  t.   OhiMgo,   B    ft  "»"*■  "*  **"  to»olT«i  la  tUj  eu.  wer. 

«,  I.  Co.  M  I.tm.  Com.  B.p.  H;  Toil  •^  oo  ttrojjh   bOU  of   Udli«,   or   th. 

»  P.  B.  Oo.  T.  I«t«rt.l.  Omm^n  Oo«.  "I?';?"' ,?,  ""S"*'  ""f  "f  S^'  ^ 

SETcon,.  Il.p.  405,  1.  S.p.  Ot.  H.p.  600,  ^^"-  '  '""■  ^  K  Am.  H.,.  «. 

Lonlnin.  t  N.  B.  Co.  t.  Bohlmer,  176  U.  Mr.  E.  N.  OUrk  tigati  th.  mum,  mi, 

8.  .MS,  44  L.  «L  309,  SO  Sup.  Ct  Bep.  200;  with  Hmoi..  Jo«1  F.  V.U.  and  J.  O.  Mo- 

IteU  ft  F.  R.  Co.  T.  Abtkn.  Cottra  Oil  Co.  Uun;,  Bled  »  briof  for  d«f«idut  In  orror: 

••''•«•  ,  iKGoogIc"" 
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8UPBEMB  COURT  OV  THE  ONITED  STATB8. 


On.  Tbm, 


It  ia  immaterial  In  this  caae  wfaeth«r  the 
n.te  htd  been  eat«bliali«l  or  not. 

Texai  A  P.  R.  Co.  -r.  Abilene  Cotton  Oil 
Co.  204  U.  S.  '426,  4ZB,  SI  L.  ed.  S63,  27 
Sup.  Ct.  Rep.  3B0,  S  Ann.  Cm.  lOTG;  Lang- 
doo  r.  FennaylvuiiB  R.  Co.   186  Fed.  240. 

It    eumot    be    conceded    th^t    this    court 
can  or  ought  to  take  judicial  knowledge 
give  aoj  force  to  a  case  not  brought  to  thia 
court  in  the  record  presented. 

BobinHOD  *.  Baltimore  ft  0.  R.  Co.  Z22 
U.  B.  SOU,  Sll,  66  L.  ed.  288,  200.  32  Sup. 
Ct  Sep.  114. 

Thia  court  is  without  power  to  overlook 
the  failure  of  the  CommiasioD  to  utabliah 
the  maximum  rate,  and  can  do  nothing  to 
make  thia  order  of  the  Commission  a  valid 
one.  Upon  a  suit  to  enforce  an  order  of 
the  Commission,  the  court  ia  without  power 
to  revise  or  supplement  the  order,  or  to  over- 
look the  deflcienciea  In  the  order. 

Southern  P.  Co.  v.  Colorado  Fuel  t  Iron 
Co.  42  C.  C.  A.  12,  101  Fed.  T7»;  Southern 
P.  Co.  T.  Interstate  Commerce  Commission, 
200  U.  8.  636,  5S1,  50  L.  ed.  OSS,  602.  26 
Sup.  Ot.  Rep.  830;  Interstate  Commerce 
Commiuion  r.  Illinois  C.  R.  Co.  215  U.  S. 
462,  04  L.  ed.  280,  30  Sup.  Ct,  Rep.  100; 
Baltimore  k  0.  R.  Co.  t.  United  States, 
210  U.  S.  481,  4S4,  54  L.  ed.  202,  207,  80 
Sup.  Ct.  Rep.  164;  Interstate  Commerce 
Commission  T.  Lake  Shore  k  U.  S.  R. 
Co.  134  Fed.  942;  Philadelphia  ft  R.  R.  Co. 
T.  Interstate  Commerce  Commi salon,  174 
Fed.  6B7. 

The  shipmenta  in  question,  so  far  as  tb^ 
moved  over  the  railroad  of  defendant,  were 
not  within  the  interstate  commerce  act. 

Gibbons  t.  Ogden,  0  Wheat.  1,  ISO,  6  L. 
ed.  23.  68 ;  Gulf,  C.  ft  S.  F.  H.  Co.  v.  Teiaa, 
204  U.  8.  403,  01  L.  ed.  540,  27  Sup.  Ct. 
Rep.  360;  Tesaa  ft  P.  R.  Co.  v.  Abilene  Cot- 
ton OU  Co.  204  U.  8.  426,  61  L.  ed.  053,  27 
Sup.  Ct.  Rep.  360,  0  Ann.  Caa.  1070. 

The  Commission  had  no  power  to  deal 
with  defendant's  local  rate  from  Pueblo  to 
Leadville. 

The  Commission  could  not  have  made  an 
order  directly  purporting  to  flx  the  divi- 
sions. Congress  did  not  intend  to  confer 
upon  the  Commission  power  to  do  bj  indi- 
rection what  it  could  not  do  directly. 

Chicago,  R,  I.  ft  P.  R.  Co.  v.  TnteraUte 
Commerce  Conunitalon,  171  Fed.  688. 

Hr.  JuatlM  lAmar,  after  making  the 
foregoing  statament  of  facts,  delivered  the 
opinion  of  the  ecnrt: 

In  proeeedingi  before  the  CommerM  Com- 
misaion  the  plalntUT  aacured  an  order  r«- 
^i ring  the  defendant  to  pay  it  $3,438.27  aa 
rtparation  tor  oareasonable  freight  rates 
ehargcd  and  collected,  the  Axing  of  ft  new 
and  Just  rata  being  )«tt  tor  future  dedsion. 
«««« 


The  carrier  failed  to  make  tha  pajment  n- 
quired,  and  the  plaintiff  thereupon  bron^t 
suit  and  recovered  judgment  for  tha  mm 
a  war  Jed,  together  with  interest  and  at- 
torneys' fees.  This  judgment  was  reversed 
by  tha  circuit  court  of  appeals,  trhiefa  held 
tliat  the  order  waa  void  on  its  faec,  aad 
could  not  be  the  baaia  of  a  recovery  fo'  the 
reaaon  that,  while  reparation  had  bean 
awarded  on  the  ground  that  the  old  rata 
waa  unreaionabte,  the  Commi aaion  had  not 
fixed  a  new  and  jmt  rate  for  the  tutnre. 

1.  That  the  two  subjects  of  reparation 
and  rates  may  be  dealt  with  in  one  order  is 
undoubtedly  true.  -Ceiaa  ft  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  8.  446,  61  L. 
ed.  681,  27  Sup.  Ct.  Rep.  300,  9  Ann.  Caa. 
1070;  Robinson  v.  Baltimore  ft  O.  R.  Co. 
222  U.  S.  609,  66  L.  ed.  280,  32  Sup.  Ct  Rep. 
114.  But  awarding  reparation  for  the  past 
and  fixing  rt.t«a  for  the  future  involve  the 
determination  of  matters  essential ty  dif- 
ferent. One  la  in  Ita  nature  private  and  the 
other  pubLsk  One  ia  raade  by  the  Commis- 
sion in  ita  quasi  judicial  capacity  to  meas- 
ure paat  injuries  sustained  by  a  private 
shipper;  the  other,  in  its  quasi  legislatiie 
capacity,  to  prevent  future  injury  to  tlie 
public.  But  testimony  showing  the  nn- 
rnsonableneu  ot  a  past  rate  may  also  fur- 
nish information  on  which  to  fix  r.  reason- 
able  future  rate,  aui.  both  aubjecta  can  be, 
and  often  are,  disposed  of  by  the  same  order. 
This,  [487]  however,  is  not  neceasarity  so. 
Indeed,  under  the  original  commerce  act 
the  two  matters  could  not  possibly  be  com- 
bined in  a  single  order  for  the  reason  that, 
vhile  at  thai  time  the  Commission  eonld 
order  the  carrier  to  desist  from  rnreaaon- 
able  practices  and  award  damagea,  it  eould 
not  fix  rates.  Thia  brought  about  aa 
anomalous  state  ot  affaira  For  if  the  ship- 
per obtained  his  order  of  reparation  be- 
cause of  unreasonable  charges  which  tbe 
railroad  company  waa  ordered  to  diacos- 
tinue,  a  alightly  different,  1>ut  s'.ill  un- 
reasonable, rate  might  be  put  in  for  the 
future,  which  the  shipper  had  to  pay  and 
again  institute  proceedings  for  reparation. 
24  SUk  at  lb  3S4,  g  IS,  chap  104.  U.  S. 
Comp.  SUt  1901,  p.  8166. 

2.  Thia  sitnatloB  was  dealt  with  by  the 
Hepburn  act,  which,  in  addition  to  the  ax- 
iatlng  power  to  make  reparation,  conferred 
upon  the  Commisaion  the  new  power  to 
make  rates  for  tbe  future.  But  the  two 
matters  were  treated  as  different  aubjecta 

were  dealt  with  in  separate  sedjooa. 
Section  4'  conferred  the  power  of  making 
rates.  Section  0  gave  the  Commisaion  powar 
to  make  reparation  orders.  34  Stat  at  L. 
589,  690,  gg  4,  6,  cbap.  3691,  U.  S.  Comp. 
Stat.  Supp.  1011,  pp.  1297,  1301.  Not  on^ 
wera  the  two  fmetlou  separately  traaM, 
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tmt  an  anal7iiB  of  tbe  act  •bowi  that  thera 
ia  no  Bueh  Deoaaaarj  eomiection  betwt 
tbem  Bi  to  make  the  quaai  Judicial  order  for 
reparation  depend  for  ita  valid  itj  upon 
being  joined  with  ■  quaii  legislative  order 
SriDg  rata.  Persons  entitled  to  one  may 
have  na  interest  in  the  other.  Persona 
interested  in  both  may  be  entitled  to  repara- 
tion, and  not  to  a  new  rate;  or  to  a  new 
rate,  and  not  to  reparation.  For  example,  | 
13  permit*  "any  mercantile,  agricuItuTKl,  or 
manufacturing  aociety  or  an;  body  politic 
or  municipal  organization  to  make  com- 
plaintB  igainat  the  carrier."  On  the  ap' 
plication  of  Buch  bodies,  old  ratei  might  be 
declared  unjust  and  new  rates  established ; 
but,  of  course,  no  reparation  would  be  given, 
for  the  reason  that  such  [488]  complainunta 
were  not  ahippers,  and  therefore  not  entitled 
to  an  award  of  pecuniary  damages.  Cf. 
Lonisville  A  N.  R.  Co.  t.  Interstate  Com- 
merce Commission,  2ST  U.  8.  89,  ST  L.  ed. 
431,  33  8np.  Ct  Rep.  ISB.  Tbui,  too,  there 
are  cases  in  which  a  rate,  reasonable  whi 
made,  becomes  unreasonable  as  the  result 
of  a  gradual  change  in  conditiona,  so  that 
no  reparation  is  ordered  even  though  a  new 
rate  be  established  for  tbe  future.  Aoa- 
darlto  Cotton  Oil  Co.  v.  Atchison,  T,  &  S,  F, 
H.  Co.  20  Inters.  Com.  Sep.  43.  Conversely, 
there  may  be  ease*  where  what  was  an  un- 
reasonable rate  in  the  past  is  found  to  be 
reasonable  at  the  data  of  tbe  hearing.  In 
such  a  case  reparation  would  be  awarded 
for  past  unreasonable  charges  collected,  but 
no  new  rate  would  be  established  for  the 
future. 

3.  It  may,  however,  be  said  that  even  In 
■uch  a  case,  the  order,  while  condemning  the 
rate  for  the  past,  should  contain  a  provision 
validating  it  for  the  future.  But  while  this 
consideration  might  show  that  it  waa  er- 
roneous not  to  name  tbe  new  rate,  it  would 
not  follow  that  the  order  awarding  repara- 
tion was  void.  The  Hepburn  act  treat*  the 
two  subjects  as  related,  but  independent. 
Hie  ground*  of  complaint  may  be  Joint  or 
•eparate,  and  tbe  very  fact  that  tiiey  may 
aometime*  be  separate  shows  that  the  pres- 
ence of  both  is  not  Jurisdictional,  and  that 
the  absence  of  a  provision  for  one  need  not 
operat*  to  invalidate  an   order  ••  to  the 

This  conclusion  I*  strengthened  by  con- 
sidering the  hardaliips  that  would  result 
from  nullifying  a  reparation  order  for  error 
in  omitting  a  provision  for  the  future  rate. 
It  would  punish  the  shipper  for  tbe  failnra 
of  the  Commission.  It  would  deprire  bim 
•f  his  award  of  damages  for  his  private  in- 
Jury,  because  of  the  Commission's  omission 
to  nuke  a  rate  for  the  benellt  of  the  public 
n»  shipper  might  or  might  not  Intend  to 
remain  la  buslneaa.    Ha  might  «v  ba  mlfht 


not  b*  interested  in  future  rates.  He  might 
have  been  able  to  prove  nnrettonableneaa  as 
to  the  past  without  being  able  to  furnish 
evidence  as  to  what  [489]  would  be  rea- 
sonable for  the  future.  Or,  the  Commission 
might  be  in  podtibn  to  say  with  certainty 
that  tbe  rats*  had  been  unreasonable,  and 
award  reparation  accordingly,  but  it  might 
require  a  protraeted  and  lengthy  hearing 
to  eatabliah  what  would  be  Juat  for  tbe 
future.  To  make  the  shipper  wait  on  sneb 
a  finding,  and  deprive  bim  of  his  present 
right  to  reparation,  until  the  determination 
of  an  independent  question,  would  work  a 
hardship  not  contemplated  by  tbe  act  and 
not  required  by  any  of  it*  provision*. 

The  present  case  illustrates  some  of  tbeee 
featore*.  The  plaintiff's  petition  asked  tor 
reparation  and  that  the  Commission  would 
establish  just  rates.  On  the  hearing  it  ap- 
peared tliat  there  was  no  through  route  or 
Joint  rate,  and  that  the  establtsbed  local 
charge  of  one  of  the  carriers  was  just,  while 
that  of  the  other  bad  not  been  established 
or  included  in  a  filed  tariff  and  waa  also 
unjust.  The  evidence  was  sufficient  to  sbs* 
tain  a  finding  of  damages  against  such  ear* 
rier,  but  it  did  not  show  how  the  through 
rate  should  be  divided  between  the  two  com- 
panies, one  of  which  hauled  923  miles  and 
the  other  180  miles.  The  carriers  did  not 
ask  for  an  extension  of  tbe  time  within 
which  tbe  reparation  should  be  paid.  -Tlia 
fact  that  they  were  given  an  opportunity  to 
agree  on  a  tbrough  rato  and  how  it  should 
be  divided  ought  not  to  deprive  plaintiff  el 
its  rights  to  damages  for  the  past,  under  B 
reparation  order  which  could  not,  by  any 
possibility,  be  changed  by  any  subsequoit 
finding  as  to  rates  for  the  future. 

The  report  and  order  gave  the  plaintiff  no 
preference  ovei  other  sliippers,  since  they 
showed  that  IG  cents  o'  the  rate  charged  by 
tbe  Denver  k  Rio  Grande  was  unreasonable. 
It  such  a  finding  of  unreasonableness  was 
not  sufficiently  general  to  inure  to  tbe  bene- 
fit of  all  other  shippers,  they  could,  on  ^- 
plication,  have  secured  such  a  modification 
as  to  enable  them  to  maintain  a  suit  for  the 
recovery  of  damages  for  unjust  charges  and 
collections  in  the  past.  [400]  So  far  as  tha 
future  operation  of  ths  order  waa  concerned, 
all  shippers  were  left  in  tl.e  sams  positioi, 
where,  from  tbe  necessity  of  the  case,  the 
old  rate  had  to  be  paid  until  the  time  bad 
elapsed  within  which  a  new  and  Just 
through  rate  could  be  put  Into 'effect.  But, 
however  desirable  it  may  have  been  to  deal 
with  the  entire  matter  at  MS  time,  ths 
joinder  ef  ths  two  subjects  was  not  jnrla- 
dietional.  Tfaers  was  n»  such  nacessaiy 
eonnection  between  the  two  as  to  make  the 
r    of    rsparattoa   ntid  baoMiN  of  ths 


SLi'iU;MB  OUUSI  Of  IfiK  UMIXED  aClXES. 


ftbaene*  of  m  ooncnrrent  proTuion  MUblUh- 
Ing  w.  rftta  for  the  lututc 

Thla  eoQcliuion  nukes  it  neceHArj  io 
emuider  whkt  judgmeDt  ebonld  fa&re  been 
entered  by  tbe  circuit  eonrt  of  ftppeaU 
(Bftker  T.  Wknier,  231  U.  S.  688,  ante,  384, 
S4  Sup.  Ct  Bep.  17fi).  That  neoewtatei  an 
•sunination  of  the  other  aMignmenta  of 
error  relied  on  bj  the  railroad  company. 

4.  The  Denver  k  Rio  Qraode  elaimed  in 
tbe  record  in  the  coort  of  appeal*  that  the 
order  was  void  on  ill  face  for  the  reason 
thftt  the  wommlsslon  wu  without  juiiadic- 
tion  to  pass  upon  the  reason  abteneu  of  the 
rate  from  Pueblo,  Colorado,  to  Leadville, 
Colorado.  But  while  there  was  no  through 
rats  and  no  through  route,  there  was  in 
fact  a  through  shipment  from  St.  Louis, 
Missouri,  to  LeadviUe,  Coloradp.  Its  inter- 
state character  could  not  be  destroyed  by 
Ignoring  the  paints  of  origin  and  desti- 
nation, separating  the  rate  into  its  com- 
ponent parts,  and  by  charging  local  rates 
and  issuing  local  waybills,  attempting  to 
convert  an  interstate  shipment  into  intra- 
state transportation. 

For  where  good*  shipped  "from  a  point  in 
one  stat«  to  a  point  in  another  are  receiTed 
in  transit  by  a  state  common  carrier,  un- 
der a  cODTentional  division  of  the  charges, 
such  carrier  must  be  deemed  to  have  sub- 
jected its  road  to  an  arrangement  for  a  con- 
tinuous carriage  or  shipment  within  the 
meaning  of  the  act  to  regulate  commerce." 
Cincinnati,  N,  0.  k  T.  P.  R.  Co.  t.  Inter- 
state [491]  Commerce  Commission,  168  U. 
8.  193,  40  L.  ed.  S38,  5  Inters.  Com.  Bep.  3S1, 
IS  Sup.  Ct.  Rep.  700.  This  common  arrange- 
ment does  not  depend  upon  the  establish- 
ment of  a  through  route  or  tbe  issue  and 
recognition  of  a  through  bill  of  lading,  but 
msy  be  otherwise  manifested,     'bid. 

That  there  was  a  common  arrangement 
between  the  two  carriers  here  was  shown  by 
the  long-continued  course  in  dealing,  and 
the  division  of  the  freight,  with  the  knowl- 
edge tlist  it  had  been  paid  as  compensation 
for  the  singlt  haul.  If  there  had  been  a 
failure  on  the  part  of  one  of  the  carriers  to 
file  tbe  tariffs,  that  did  not  defeat  the  jn- 
risdiction  of  the  Commission  to  award  rep- 
aratioD  against  that  same  carrier,  when  it 
was  shown  that  its  unreasonable  charge  of 
46  cents  per  cwt.  formed  a  part  of  the 
total  rate  of  HO  cents  per  cwt.  actually  paid 
by  the  Baer  Company. 

5.  The  dismissal  of  the  suit  brought  in 
1906,  for  the  recovery  of  damages  tor  col- 
lecting unreasonable  freight  rates,  was  not 
a  bar  to  this  proceeding  for  the  reason  that 
a  voluntary  diamiasal  of  an  action  at  law 
Is  In  the  natars  of  a  nonsuit,  and  does  not 
operate  as  a  Judgment  on  tbe  merits. 
Ealdeman  v.  United  State,  01  U.  8.  SS4,  SS 


L.  mL  4»i  Jaeobs  t.  Marks,  182  U.  &  S6lt 
SffI,  4C  L.  ad.  1£41,  1240,  81  Si^.  CL  Bsp. 
S8fi. 

ThSTS  were  other  assignments  of  error  ia 
tha  eireuit  court  of  appeals,  but  as  t^»f 
are  not  discussed  in  tbe  brief  for  tha  rail- 
road  company,  they  may  be  treated  as 
abandoned  here. 

The  judgment  of  the  Circuit  Court  of 
appeals  is  reversed  and  that  of  tbs  Circuit 
Court  affirmed. 


JAMES  T.  HORTON. 
(See  B.  C.  Reporter'a  ed.  498-508.) 

Appeal  —  return  day  !■  writ  of  error  — 

citation. 

I.  Making  the  writ  of  error  to  a  state 
court  and  tbe  citation  thereon  returnable 
"within  thirty  days  from  the  date  hereof," 
without  inserting  a  day  certain  as  the  re- 
turn day,  is  a  substantial  compliance  with 
the  provision  of  United  States  Supreme 
Court  rule's,  clause  6,~that  <with  oertsia 
exceptions  in  favor  of  the  more  distant 
states  and  territories)  "all  appcala,  writs 
of  error,  and  citations  must  be  made  re- 
turnable not  exceeding  thirty  days  from 
the  day  of  signing  the  citation,  wbeth^  the 
return   day    fall    in    vacation   or   in   ttm 

[For  other  eaaes,  see  Appeal  and  Brror,  IT. 

e.  a;  IV.  J,  8,  In  pixest  Sap.  CX  !»(».] 
Error  Io  state  court  —  decision  of  Fed* 

«ral  question  —  snK  baaed  od  Fed«nl 

8.  A  writ  Of  error  will  lie  from  13m  Fed- 


NoTE. — On  the  general  subject  of  writa  of 
error  from  United  States  Supreme  Ccmrt 
to  state  courts — see  notes  to  Martin  *.  Hun- 
ter, 4  L.  ed.  U.  S.  07 ;  Uamblin  v.  Western 
Land  Co.  37  L.  ed.  U.  5.  207;  Re  Buchanao, 
39  L.  ed.  U.  S.  S84;  and  Kipley  v.  Illinoii, 
42  L.  ed.  U.  S.  99S. 

On  what  adjudications  of  state  conrta 
can  be  brought  up  for  review  in  the  So- 
preme  Court  of  the  United  Btatea  by  writ 
of  error  to  those  courts — see  note  to  Ap«i 
Tranap.  Co.  v.  Oarbade,  92  L.R.A.  G13. 

On  how  and  when  questions  must  bs 
raised  and  decided  in  a  state  court  in  ordsr 
to  make  a  case  for  a  writ  of  error  from  tlx 
Supreme  Court  of  the  United  States — sn 
note  to  Mutual  L.  Ins.  Co.  v.  McQrew,  U 
UR.A.  33. 

On  ths  practice  and  procedure  govemlBg 
ths  transfer  of  causes  to  the  Federal  Su- 
preme Court  on  writ  of  error  or  appeal- 
see  note  to  Wedding  v.  Mejler,  U  tJLA. 
833. 

On  tbe  constitutional)^,  application,  and 
effect  of  the  Federal  employers^  liability  set 
— see  note  to  Lampbere  v.  OreKon  B,  A  N>*. 

Co.  47  l3ji.(n&)  as. 
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««1  Supreme' Court  to  review  a  deetiion  of 
the  hiclieat  itkte  court,  which  niitftined 
the  KCtiOD  of  tlie  trial  court  in  orerruling 


era)  emplojen'  llabUl^  Mt  of  April  82, 
1S08  (35  But.  «t  L.  85,  chap.  149,  U.  S. 
Cmnp.  Stat.  Supp.  1911,  p.  13ZZ),  as 
amended  bj  tha  act  of  April  E,  1910  (38 
Btat.  at  L.  2S1,  chap.  143,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1324),  which,  it  acceded  to, 
would  preaumably  luva  produced  a  verdict 
in  favor  of  plaintiff  in  error,  and  conae- 
quent  immunity  from  thejiction. 
IFor  other  c»»*«,  »ee  AppF»l  end  Error.  1438- 

1445.  Id    DIeeet   Sup.  Ct.    1908.] 
Commerce  —  employers'  liability  —  oon- 

SlctinE  state  and  Federal  leglalatloii. 

S.  Since  Congrese,  by  the  act  of  April  22, 
1908,  took  poeseision  of  the  fleld  of  the  em- 
pioyere'  liabilitv  in  interstate  traniporta- 
tion  by  rai^  all  atste  laws  upon  the  sub- 
ject are  superseded. 
IPor  other  cuei.  •»«  Commerce,  I.  c,  la  Dl- 

gtwt  Bop,  Ct.  1908.1 
Commerce  —  employers*  llabllitr  —  can- 

fllctinc    leKialatlon    —    safe    place    or 

appliances. 

4.  Tha  limitation  of  the  reeponsibilitjr  of 
a  railway  carrier  under  the  employers'  lia- 
bility act  of  April  22,  IWS,  1 1,  for  Injuriee 
t«  its  employcea  resulting  from  defect*  — 
tniulSciency  in  places  of  work  or  appliances 
to  those  caused  by  such  defects  and  insufQ. 
cienciei  as  are  "due  to  its  negUgeace,"  oov- 
srns  an  action  brought  under  that  atitute 
regardless  of  the  measure  of  responsibility 

rrescribed  by  the  local  statutes. 
Per  other  esses,  see  Connnerce,  I.  c.  In  Dlsest 
8np.  Ct.  1908.1 
HaetcE  and   servant  —  employers'   U*- 
blllty  —  assumption  of  risk  —  contrlb- 
ntory  neKllcenc*  —  violation  ol  Bt«t- 

5.  Federal  statutes  only  were  Intended 
by  the  phrase  "any  statute  enacted  for  the 
safety  of  employees"  in  the  employers'  lia- 
hilltj  set  of  April  22,  1908,  H  3,  4,  abolUh- 
ing  the  defenses  of  contributory  negligence 
and  assumption  of  risk  in  any  case  where 
the  violation  by  the  carrier  of  any  statute 
enacted  (or  the  aafety  of  employees  con- 
tiibntsd  ts  the  Injury  or  death  of  an  em- 
ployee. 

Haater  and  servant  —  employers*   Ha- 
blllty  —  assumption  ot  riek. 

6.  The  elimination  ot  the  defense  of  aa- 
mmptton  of  risk  hy  the  employers*  liability 
act  of  April  22,  1908,  |  4,  in  any  case  where 
the  vioUUon  by  the  carrier  of  any  sUtute 
•naeted  for  the  safety  of  the  employees  con- 
tributed to  the  injury  or  death  of  the  em- 
ploTce,  plainly  evidences  the  legislative  in- 
tent that  in  all  other  cases  such  aasumption 
at  risk  shall  have  its  former  elTeot  as  a 
Mmpkta  bar  to  the  action. 
Ooinmeroe  —  employers'  liability  —  con> 

flloUnc    leslslAtion   —   aaanmpllon    of 

wUk. 

T.  The  common-law  rule  with  restteet  to 
tbe  employee's  sssumption  of  risk  of  injury 
from  a  defectlvs  appliance  governs  an  ae- 


tion  brought  under  the  aofUyjn^  BablUtf 
act  of  April  22,  ISOB,  where  such  appliance 
Is  not  covered  by  any  Federal  statute  en- 
acted for  the  safety  of  employees,  to  the 
eicluaion  of  any  state  statutes  which,  like 
N.  C.  Revisal  1906,  |  2648,  abolished  the 
assumption  ot  risk  as  •  bar  to  an  action  by 
a  railway  employee  for  aa  injurr  attribn- 
table  to  defective  appliances  furnished  by 
the  employer,  since  otherwise  Uie  sahject- 
nwtter  would  be  eontrolled  hj  the  laws  of 
the  several  states,  and  not  by  the  Federal 
statute,  whieh,  in  |  4,  abollshee  the  defense 
of  the  assumption  of  risk  onW  when  the 
violation  by  the  carrier  of  a  Federal  statute 
enacted  for  the  safety  ot  employee*  con- 
tributed to  the  death  or  injury  of  an  em- 

[For  other  cflies,  see  Commsrca,  L  c^  ta  Dt- 
ttMt  Bnp.  Ct.  iftOB.] 

(No.  891.] 


judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Wake  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action 
brought  under  the  Federal  employers'  lia- 
bility act.  Reversed  and  remanded  for  fur* 
ther  proceedings. 

Bee  same  case  below,  182  N.  C.  424,  W 
B.   E.  494. 

The  facU  are  stated  in  the  opinion. 

Messrs.  Benjamin  Hlcon  and  Murrmj 
Allen  argued  the  cause,  and,  with  Messrs. 
Hilary  A.  Herbert  and  Richard  P.  WUtelef, 
flled  a  brief  for  plaintiff  in  error: 

This  court  has  jurisdiction. 

St.  Louis,  1.  H.  &  6.  R.  Co.  v.  MeWhtrter, 
229  U.  S.  286,  ST  L.  ed.  UT9,  33  Sup.  Ct. 
Rep.  858;  Quif,  C.  *  S.  F.  R.  Co.  v.  McQln- 
nis,  ess  U.  B.  173,  67  L.  ed.  785,  S3  Bup.  Ct 
Sep.  428,  3  N.  C.  C.  A.  806;  Bt.  Louis,  I. 
M.  *  S.  R.  Co.  V.  Taylor,  210  U.  S.  292,  62 
L.  ed.  1066,  28  Bup.  Ot.  Bep.  816;  Schlemmer 
V.  Buffalo,  R.  k  P.  B.  Co.  205  U.  S.  1,  61  L. 
«d.  881,  27  Sup.  Ct.  Rep.  407;  Seaboard  Air 
Line  R.  Co.  v.  Duvall,  226  U.  S.  483,  66  h. 
ed.  1174,  32  Sup.  Ct  Rep.  TBO. 

In  this  case  is  clearly  involved  the  right 
of  the  plaintiff  in  arror  ta  be  shielded  from 
responsibility  under  the  Federal  emplojeiv' 
lisbility  act,  because,  when  propeily  applied 
to  the  faets  as  presented  by  the  plaintiff  In 
error,  no  Uabllitj  on  its  part  from  the 
statute  would  result 

Bt.  LonU,  I.  H.  ft  S.  S.  Co.  v.  UeWhtrtw, 
229  U.  S.  286,  87  L.  ed.  11T9,  SS  Bnp.  Ct 
Rep.  &S8;  St.  Louis,  I.  M.  &  S.  R.  Oo.  yi 
BeaUrly,  SSB  V.  8.  708.  67  U  ad.  1031,  38 
Bup.  Ct.  Sap.  70S. 

.,,„,.,Gooslc  "" 
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It  w*i  eiror  to  confuae  ftuumptioo  of  risk 
and  contributory  negligence. 

Srhlemmer  t.  Buffalo,  R.  &  P.  R.  Co.  220 
U.  S.  BOO,  SG  L.  ed.  696,  31  Sup.  Ct.  Rep.  sai; 
ChocUw,  O.  t  G.  R.  Co.  V.  McUade,  191  U. 
S.  04,  48  L.  ed.  96,  84  Sup.  Ct.  Rep.  24,  IG 
Am.  N^.  Rep.  230. 

II  the  pUintiff  in  error  pleaded  defenaea 
in  anj  vaj  contradictory,  auch  practice  is 
Bpeciflcall;  approved  bf  the  dectiiona  of  the 
aupreme  court  of  North  Carolina. 

Upton  T.  Bouth  Carolina  &  G.  Extenaion 
R.  Co.  12B  N.  C.  173,  38  S.  E.  736. 

Whenever  the  evidence  au^ecta  that  the 
aeivant  knew  of  the  eitraordinarj  riak 
which  caused  the  accident,  the  jury  ahould 
b«  initructed  regarding  the  legal  conae- 
quencea  of  such  knowledge,  aa  juatifying 
the  inference  both  of  an  aasumption  of  riak 
and  of  contributory  negligence. 

Ijtbatt,  Uaat.  ft  8.  §  1221. 

It  i*  manifeat  that,  where  the  facta  dla- 
closed  warrant  both  the  inference  that  the 
aervant  had  aaaumed  the  riak,  or  was  guilt; 
of  contributory  negligence  in  continuing  to 
work,  and  the  iufereuce  that  he  was  lacking 
in  proper  care  with  respect  to  the  act  which 
waa  the  immediate  uuae  of  the  injnry,  the 
proper  course  for  the  trial  judge  to  follow 
ia  to  differentiate  the  defeneea  clearly,  and 
to  explain  by  auitable  language  that  th^ 
are  cumulative  in  their  operation. 

Labatt,  Maat.  ft  S.  |  1222. 

For  a  certain  timfe  a  maater  may  remain 
liable  for  a  (allure  to  uae  reaaonable  care 
in  fumiahing  a  aafe  place  in  which  to  work, 
notwlthatanding  the  aervant'a  appreciation 
of  the  danger,  if  he  induces  the  servant  to 
keep  on  by  a  promiae  that  the  source  of 
trouble  shall  be  removed. 

Hough  v.  Texas  ft  P.  R.  Co.  100  U.  B.  213, 
2S  L.  ed.  612;  Southwestcm  Brewery  ft  Ice 
Co.  V.  Schmidt,  22S  U.  B.  162,  57  L.  ed.  170, 
33  Sup.  Ct.  Rep.  68.  See  also  Labatt,  Maat. 
ft  S.  §g  419,  1342;  Coin  v.  John  H.  Talge 
Lounge  Co.  222  Mo.  489,  2ll  L.R.A.(N.S.) 
1179,  121  S.  W.  I,  17  Ann.  Chb.  8S8;  Chicago 
ft  O.  Coal  ft  Car  Co.  v.  Norman,  40  Ohio  St. 
598,  32  N.  E.  8G7;  Illinoia  Steel  Co.  v.  Mann, 
40  L.R.A.  793,  note;  Dresser,  Employera' 
liability,  i  116. 

There  is  a  recognized  exception  to  the 
rule  that,  by  complaint  and  promise  to  re- 
p*ir,  the  aervant  la  relieved  of  assumption 
of  riak  for  a  reaaonable  time  If  he  continue* 
to  use  the  defective  InHtni mentality  in  re- 
liance upon  the  promiae  of  the  master.  If 
the  danger  ia  ao  imminent  that  a  man  of  or- 
dinary prudence  would  not  continue  the 
work,  notwlthatanding  the  promiae  to  re- 
pair, the  servant  continues  to  aaaume  the 
risk. 

Fo«t«r  T.  Chicago.  R.  I.  ft  P.  R.  Co.  4 
Ann.  Caa.  163,  note;  Utah  Consol.  Min.  Co. 

lot* 


V.  Paxton,  80  C.  C.  A.  68,  IGO  Fed.  114; 
Muaser-Sauntry  Land,  Logging  ft  Mfg.  Co.  ▼. 
Brown,  61  C.  C.  A.  207,  12S  Fed.  141. 

The  Federal  employers'  liability  ant  ■•  tn 
conflict  with  the  state  law. 

Ooley  f .  North  Carolina  R.  Co.  128  N.  0. 
534,  67  LJI.A.  817,  SO  S.  E.  43. 

Congreaa  having  occupied  the  fleld,  the 
Federal  act  supersedes  all  state  law. 

Southern  R.  Co.  v.  Reid,  222  U.  B.  442, 
M  L.  ed.  282,  S2  Sup.  Ct.  Rep.  140;  Adama 
Exp.  Co.  V.  Croninget,  226  U.  S.  491,  S7  L. 
ed.  314,  44  L.Rj^.(N.S.)  267,  33  Sup.  Ct 
Hep.  148;  UiaMuri,  K.  ft  T.  R.  Co.  v.  Wvlf, 
226  U.  S.  676,  678,  67  L.  ed.  303,  33  Sup. 
Ct.  Rep.  136;  St.  Louia,  B.  F.  ft  T.  R.  Co.  *. 
Seale,  220  U.  S.  167,  168,  67  L.  ed.  1133,  S3 
Sup.   Ct.  Rep.   661. 

Upon  the  Bubject  of  aasumption  of  riak 
the  common-law  right  ia  preserved  by  the 
employers'  liability  act,  unleaa  there  has 
been  a  violation  by  the  employer  of  a  atat- 
ute  enacted  for  the  aafety  of  the  employee. 

Weatem  U.  leieg.  Co.  v.  Call  Pub.  Co.  181 
U.  S.  02,  46  L.  ed.  766,  21  Sup.  Ct.  Rep.  681 1 
Interatate  Commerce  Commiaaion  v.  Balti- 
more ft  0.  R.  Co.  146  U.  B.  275,  36  L.  ed.  T03, 
4  Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
844;  Stsndard  Oil  Co.  v.  United  SUtea, 
U.  S.  1,  66  L.  ed.  619,  34  LJt.A.fN.S.) 
834,  31  Bup.  a.  Rep.  602,  Ann.  Cas.  1S12D, 
734;  United  States  v.  American  Tobacco  Co. 
221  U.  8.  106,  66  L.  ed.  663,  31  Sup.  Ct.  Rep. 
632;  Second  Employera'  Liability  Casea 
(Mottdou  V.  New  York,  N.  H.  ft  H.  R.  Co.) 
223  U.  S.  49,  60,  66  L.  ed.  345,  346,  32  Sup. 
Ct.  Rep.  160;  Barker  t.  Kansas  City,  M.  ft 
0.  R.  Co.  88  Kan.  767,  43  L.R.A.(N.S.)  1121, 
12B  Pac.  1161;  Freeman  v.  Powell,  —  Tei, 
Ci*.  App.  — ,  144  S.  W  1033;  Neil  t.  Idaho 
ft  W.  N.  R.  Co.  22  Idaho.  74,  125  Pac.  331; 
Bower*  v.  Southern  E.  Co.  10  Ga.  App.  367, 
73  a  E.  677;  Hall  t.  VandalU  R.  Co.  16B 
III.  App.  12. 

The  legislative  history  of  an  act  of  Con- 
gresa  ia  a  proper  aid  to  ita  construction. 

11  Enc.  U.  S.  Bup.  a.  Rep.  143. 

Statutes  which  abolish  by  eipreaa  pro*i- 
aion  aaaumption  of  riak  aa  a  defense  do  wt 
affect  the  delenae  of  contributory  n^ligence. 

Seblemmer  v.  Buffalo,  R.  ft  P.  R.  Co.  SSO 
n.  S.  60O,  65  L.  ed.  606, 31  Sup.  Ct.  Rep.  GOlt 
Denver  ft  R.  G.  R.  Co.  t.  Arrigbi,  «3  C.  a 
A.  649,  129  Fed.  347. 

The  positive  language  used  by  Congrssi 
In  the  Federal  aafety  appliince  act,  |  S, 
illuatratea  the  proper  mptliod  of  aboliahing 
mptlon  of  riak  by  Iqialative  enactment. 
Sec  also  the  language  of  the  recent  cmph^' 
en'  liability  act  of  Ohio,  set  forth  in  Erie 
R.  Co.,».  White,  109  C.  C.  A.  328,  181  Vti. 
6G6. 


»  mt  tselwio  olfeHtu. 


lUa.                                 8£AB0ARD  A.  L.  R.  CO.  v.  HOBTOH. 

Jobnscin  V.  Southern  P.  Co.  M  C.  C.  A.  Um  eliuige  wUh  %  full  apprceiatioB  td  th» 

MS,  117  Fed.  4S2,  1£  Am.  Neg.  Bep.  SOS.  incieued  riik. 

AMumption  of  risk  u  a  deteoM  to  m  &f-  Lkbstt,  Mast,  ft  8.  8  llOS. 

tlou  bftaed  upon  tfais  act  ia  to  be  measured  It  has  nerer  been  queationed,  and  there 

hy  the  commoD  law  and  ita  interpretation  bj  are  numerooe  eaaea  ezpreailj  oi  unpliedl; 

the  Supreme  Court  of  the  United  State*.  deoiding,  that  the  doctrine  of  aaaiimpUon 

Lftke  Shore  t  H.  8.  R.  Co.  v.  Prentice,  HT  of  risk  ia  a  bar  to  the  action  whenever  the 
U.  B.  101,  37  L.  ed.  97,  13  Sup.  Ct.  Kep.  2.01 ;  abnormal  danger  waa  known  actually  or  con- 
Hough  V.  Teiaa  A  P.  B.  Co.  100  U.  8.  213,  structiTelf  to. the  aerrant  at  the  time  when 
SB  L.  ed.  612.  he  entered  the  emploTment. 

At  common  law  and  under  the  derieion"  Ibid.;   Laary  t.  Boston  Jt  A,  R.  Co.  ISO 

of  the  Supreme  Court  of  the  United  State*  Hrbi.  &S0,  62  Am.  Bep.  788,  2  N.  B.  llfi; 

a  servant  assumei  the  risk  of  defecta  arising  Ragon  t.  Toled<v  A.  A.  &  N.  H.  R.  Co.  07 

from  the  master'!  negligence  if  he  continues  Mich.  266,  37  Am.  St.  Bep.  S8S,  SB  M.  W. 

in  the  aerrice  with  knowledge  of  such  de-  012. 

fecta.  Assumption  of  riak  is  not  modified  nor 

Butler  T.  Frssee;  211  U.  8.  460,  63  L.  ed.  controlled  bj  the  fact  that  eontributory  ne(- 

S81,  2S  Sup.  Ct.  Bep.  136i  Teiaa  ft  P.  R.  Co.  ligenee  is  no  defense. 

T.  Harvey,  228  U.  S.  310,  67  L.  ed.  SGZ,  33  Jackson  f.  Chicago,  R.  I.  ft  P.  R.  Co.  102 

Bnp.  Ct.  Rep.  618;  Choctaw,  O.  ft  O.R.  Co.  C.  C.  A.  160,  178  Fed.  43Bi  Labatt,  Uaat.  ft 

T.  McOade,  101   U.  S.  64,  07,  48  L.  ed.  M,  S.  pp.  749,  768,  772. 

100,  24  Sup.  Ct.  R_ep._24,  15_Am.  Neg.  Rep.  Uesar*.  WlllUm  O.  DcnglM.  and  Olrd« 


£30;  Texas  ft  P.  B.  Co.  v.  Barrett,  166  U. 


.  IMnglaaa  argued  the  cause  and  filed  a 


S.  617.  41  L.  ed.  1136,  17  Sup.  Ct.  Rep.  707,    ^(^  for'defead^t  in  e 

J  Am.  Keg   Bep.  746i  Worden  v.  Gore-Mee-  j^^  ^^^^^  i„  „^  ^^  ^t  apeclfleally 

Ban  Co.  83  Conn.  642  78  Atl  «2i  Small,  t.  ^j^j^    P„  ,„  .^  j^,^             ^^^      J_ 

S«.thern  B.  Co.  116  Oa.  137,  41  8.  E.  402;  ,         ;,  ^^^^    ^3„  '^^  Lnp foyers'  lia- 

Katalla  Co.  r.  Bonea,  108  C.  C.  A.  132,  ISO  ^Jity  act 

Fed.  30;   Sharon  Fire  Brick  Co    t.  Miller,  Murdock  v.  Memphis  20  Wall.  600,  22  L. 

104    C.    C.    A.    340,   181    Fed.    830;    Detroit  gj    420 

Crude-Oil  Co.  r.  Grable,  36  C.  C.  A.  04,  04  i.^pt,„„  of  rid=  U  a  common-Uw  de- 

170  V.  S.  871,  672,  42  L.  ed.  1101,  18  Sup.  po^g, 

Ct  Bep^  777,  4  Am.  Neg.  Rep.  746 ;  Chicago,  g^^^jj  ,  Atlantic  Coast  Line  R.  Co.  188 

B.    ft   Q.    a.    Co.    V.    Shalstrom,   45    L.R.A.  jj   q   jgj  jg  g  g   ^j^    PennsyWanla  R.  Co 

(K.S.)  387,  115  C.  C.  A.  616,  196  Fed.  729;  ,.  Hugh^,  191  U    S    flS,  «  L.  ri.^SW,  M 

St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A.  ^        «.  Ren    132                  »  ^^  ea.  ww,  m 

661,  61  C.  C.  A.  477,  128  Fed.  508,  16  Am.  4^,,   „_.'.    „'„„,rf   .«™.  *v-    ,^.ir   ^ 

a,.  1..  0.  0.  A.  2«,  1.4  Pri.  .3,  L.l,.tt,  „„7,  I.  „   S.™„.Bri„,  161  U.  8.  «!. 

MMt.  4  B.  §  1188.  ^g  L.  ed.  TOT,  16  Sup.  Ct  Rep.  61S;  Hicke 

The  requntai   .n«niel,ori  on  th,  iine  ,  j,^^  j,,^  ^,^  ^   US  f,  ^  jj,   ^ 


of    aasnmption    of    risk    should    have    been 
given. 

Southern  R.  Co.  v.  Reid,  222  U.  S.  424, 


703;  Marks  *.  Harriet  C9ttan  Mills, 
138  N.  C.  402.  60  B.  B.  76B,  3  Ann.  Caa.  812; 


Exp.  Co.  V.  Croninger,  226  U.  S-  4B1.  67  L.  „    ^    Co.'lOO   N.   Y.'467,   S   N.'„.   _„, 

^.  314    44  LR.A.(N.B.)    257,  33   Bup.  Ct.  ^^^  ,.  ^^^.^^^^  ^  D.  ^,  Co.  Ill  N.  C. 

"^-   '"■           ,        ,               ,  _.    ,  ,^  482.  18  L.R.A.  846,  32  Am.  St  Rep.  814,  16 

The  theory  that  the  mere  fart  of  the  aert-  g.  e.  608;  Hud«)n  v.  Charleston,  C.  ft  G.  B. 

ant'e  having  continued  to  work  w.th  knowl-  ^^   j„  jj   p   ^gj^  ,o  g    g   jjg.  s^ilackar 

edge  of  an  abnormal  risk  charges  him,  as  a  ^    Aghland  Iron  Min.  Co.  80  Mich.  262,  60 

matter  of  law,  with  an  assumption  of  risk,  n.  W.  839;  Greene  v.  MinneapolU  ft  St  L. 

manifestly     involves     the     corollary     that,  jj,  Co.  31  Minn.  248,  47  Am.  Bep.  786,  17  N. 

viewed  as  an  evidential  elpraent,  the  serv-  ^    j^g,  gi^g  ^   Lindsay,  122  N.  0.  878,  30 

ant's  failure  to  eiprees  dissntiaf action  with  a_  e.  19;  Sibbert  v.  Sootland  Cotton  MilU, 

his  environment  is  merely  corroborative  and  14G  H.  C.  311,  60  S.  B.  70;  Lcggett  t.  At- 

eonflrmatory  in  its  elTect.  Untie  Coaat  Line  R.  Oo.  liS  N.  C.  UI,  67  8. 

Labatt,  Maat.  ft  S.  |   1202.  E.  249;  Bieaell  t.  Oreenleaf-Johnaon  Lumber 

The    fact    that    tbe    dangerous    condition  Co.  162  K.  C.  124,  87  S.  B.  269;  Tanner  v. 

aroae  after  the  plaintiff  entered  the  employ-  Frank  Hitch  Lvmber  Co.  140  N.  C.  477,  6* 

meat  ia  considered  to  be  immaterial,  where  S.  £.287;  Worley  r.  Laurel  Rlrer  Logging 

it  ia  abown  that  he  eontinueH  to  work  after  Co.  167  N.  a  ISO,  71  8.  E.  107;  Sonthem  P. 

"»-•*•  L,,.,., Google"" 


4U,  4»6                    SUPKEME  CUUKT  Of  lU&  UNITED  STATES.              OoT.  IHk, 

Co.  f .  Ycargio,  iS  C.  C.  A.  497, 109  Fed.  441 ;  ehugs  li  not  nrar,  when  th^  rabateaM  ta 

Wright  V.  Yum  A  M.  V.  R.  Co.  1S7  Fed.  embnoed  in  the  iiutnietloat  utnally  (ifM. 

BO;  Dcninger  v.  American  LocomotiTa  Co.  Northern  P.  R.  Co.  v.  Urlin,  16B  U.  S. 

107  C.  C.  A.  1E6,  IBS  Fed.  32.  271,  39  L.  ed.  977,  IG  Sap.  Ct.  Bep.  840; 

Thii  case  wai  properly  submitted  to  the  Kio  Grande  Western  R.  Co.  t.  Leali,  IBS  U. 

JuiT  upon  the  d<xHrine  of  the  ideal  prndent  S.  2B0,  41  L.  ed.  100,  10  Sup.  Ct  R^.  1020; 

man.  Laber  \.  Cooper,  7  Wall  G«S,  19  L.  ed.  ISl; 

Kane  v.  Northern  C.  R.  Co.  128  U.  S.  91,  Iron  Silver  Min.  Co.  t.  Cheeaman,  116  TJ.  B. 

S2  L.  ed.  339,  9  Sup.  Ct.  Rep.  10;  Snow  t.  fi29,  29  L.  ed.  71S,  6  Sup.  Ct  Rep.  4S1 ;  Hart- 

HouiatoDic  R.  Co.  6  Allen,  441,  Sfi  Am.  Dee.  ford   Life  Annuity  InB.   Co.  t.   UnaeU,   144 

IIU,  Ifi  Am.  Neg.  Cas.  447;  Gardner  v.  Mich-  U.  S.  439,  36  L.  ed.  406,  12  tiap.  Ct.  Rep. 

igan  C.  R.  Co.  100  U.  S.  340,  37  L.  ed.  1107,  671;  Ayen  t.  Wataon,  113  U.  S.  S04,  88  L. 

14  Sup.  Ct  Rep.  140;  1  White,  Pereonal  In-  ed.   1003,  5  Sup.  Ct  Rep.  041. 
jnriei  on  Railroads,  gg  370,  377;  Lake  Shore 

A  M.  S.  R.  Co.  T.  McCormick,  74  Ind.  440;  Mr.   Justice    PItner   dellfered   the  opla- 

Cregg  y.  Chicago  k  W.  M.  R.  Co.  01  Mich,  ion    of  the  court: 

624,  02  N.  W.  62;  CouBoIidated  Coal  Co.  t.  Horton  sued  the  Seaboard  Air  Lme  Rail- 

Haenni,  140  111.  814,  35  N.  E.  102;  Bridget  v.  waj  in  the  superior  court  of  Wake  eoun^, 

St.  Louis,  I.  M.  A  S.  R.  Co.  6  Mo.  App.  SSO;  North  Carolina,  to  recover  damages  for  per- 

Parker  v.  South  Caroliua-A  Q.  R.  Co.  4fi  sonal    injuries   sustained   by   him    while   In 

S.  C.  304,  20  S.  E.  009,   1   Am.  Neg.  Rep.  defendant's  employ  as  a  locomotive  engineer. 

081;  Voaburgh  v.  Lake  Shore  A  M.  S.  R.  Co.  Tbe  action  was  brought  under  the  Federal 

04  N.  Y.  374,  40  Am.  Rep.  148;   1  Shearm.  employers'   liability   act  of  April  22,    1008 

A  Redt.  Neg.  |  194;  Gottlieb  v.  New  York,  (36  Stat,  at  L.  06,  chap.  149,  U.  B.  Comp. 

L.  B.  4  W.  R.  Co.  100  N.  Y.  407,  3  N.  E.  Stat.    Supp.    1011,    p.    1322),    as    amended 

844;  Mason  v.  Richmond  *  D.  R.  Co.  Ill  April  S,   IBIO    (36    Stat   at  L.   201,  ehapu 

N.  C.  401,  18  L.R.A.  846,  32  Am.  St  Rep.  1«,  U.  8.  Comp.  Stat.  Supp.  1911,  p.  1S24). 

814,  16  S.  E.  098;  Hermanek  v.  Chicago  ft  In  the  complaint  It  was  sufficiently  averred 

N.  W.  R.  Co.  108  C.  C.  A.  254,  180  Fed.  142;  *■'•»  defendant  was  a  corporation  operating 

Barber  Asphalt  Paving  Co.  v.  Austin,  108  '  '"■*  of  railway  as  a  common  carrier  In 

C.    C.    A.    306,    180    Fed.    443;    Hudson    v.  interstate  commerce,  and  that  plaintiff,  at 

Charleston,  C.  ft  C.  R.  Co,  104  N.  C.  401,  10  ^■^''  *™=  ■>»  "as  injured,  was  employed  by 

S.  E.  009.  defendant  in  such  commerce,     Tbeee  facta 

The  par^  who  procures  or  acqulescea  in  "•"  "»"*  '"  'M"*  ■*  '!«  trial. 

the  rulings  under  which  a  trial  is  conducted  As  to  tlie  circumstance*  of  the  occurrenet 

thereby  waives  the  right  to  object  to  them.  *'  *••«  '"jury,  plaintiff's  evidence  tended  to 

Now  York  Elev.  R.  Co.  v.  Fifth  Nat  Bank,  •'">''   *■■■*   "n   Ju'T   2^.   IBIO.   defendant's 

ISO  U.  S.  432,  34  L.  ed.  231,  10  Sup.  Ct  'o^owt'Te  engine  Ho.  762   was  placed  in 

Rep.  743.  *■■■  charge;   that  it  was  equipped  with  a 

"PUintUr  cannot  complain  of  an  error  in  ^'"^""'r  *ater  gauge,  a  device  attached  to 

a  ruling  which  was  made   at   his   request,  ""*  ^'^"  '"«*<'  *°'  *''«  P^T*""  o'  showing 

and  to  the  prejudice  of  the  defendant."  **"   '«'"'   "'  t*"  *»t"   '"   *^'  t^Uer,   and 

Avendano  Bros.  v.  Gay,  8  Wall.  370,  19  h.    f^^'l''*™f„  "f,  *.  ""    ™"l  ". '""'" 

The  laws  of  North  Carolina  have  abol-  ^u  ^  ^^     ^  ^ 

tahed  assumption  of  risk  ae  a  defense,  and  ™^"   ^at  the  tube   received   water  and 

Congress,   in    the   act   under   consideration,  ?**™  ^"^  *«"»  ^\^^i^'  ">^  "nd"  the 

having  left  open  this  part  ot  the  fleU,  the  '"".  *»''=;  ?"««"«-    In  order  to  ahield  the 

.  state  law  governs,  and  assumption  of  riak  '^«''"*I !"""  '"'""y  f  '=T  °'  *  *,  '™"*"« 

can   In   no   case  be  pleaded   in   an  acUon  f  .**^  *"'^.,*  f'~V/  "'''"''  «■*•■■  '  " 

brought  under  the  act  in  the  state  courta  of  I  '"'=^'',"^:^^  "  ?  '"=''"  '""K'  "^  ''»'" 

North  Carolina.  ■""  *"  '"•'  *'"<='''  ''•>'""'  "»  *  S^ard  glass, 

Chicago,  M.  ft  St.  P.  B.  Co.  ».  Solan,  100  '^^"J'*  *""  I"""  P""ded  this  being  a  part 

U.  S.  183.  42  L.  ed.  088,  18  Sup.  Ct.  Sep.  "',"■*   regular   equipment  of  the   Buckner 

£80;  Bher  ock  t.  Ailing,  93  U.  B   00,  23  L.  "V^'  «^T\  ^^"«  ^^ ''°''/7  '■^"''^ 

t.-rL^Zt':\'i''h-  ^"«"-  '■  *"■  J-  SVt"^    'w"S  'a  "eTcTS 

«  L.  ed.  008,   1  Inter.    Com.  Rep.  804,  8  „,  t^e  tube,   valves  were  provided   for  Iha 

8np.  Ct  Rep.  664;  Nashville,  C.  ft  St.  L.  R.  p^rpow  of  disconnecting  [496]  it  from  the 

Co.  V.  Alabama,  128  U.  S.  90,  2  Inters.  Com.  boiler.    As  an  alternative  but  probably  laa 

Rep.  2S8,  S2  L.  ed-  362,  0  Sup.  «.  Rep.  Z«;  convenient  method  of  determining  the  levd 

Southern  R.  Co.  v.  King,  217  U.  S.  624,  64  of  the  water  in  tbe  boiler,  ordinary  gann 

L,  ed.  808,  30  Sup.  Ct.  Rep.  004.  ooeks  were  provided. 

The  refusal  to  grant  ^eeial  requests  to  PlatntUI  was  an  «zpwt«Oid  IiiiiiimiUii 


Ult. 


SEABOAaD  A.  L.  K.  Od.  T.  HOKTOH. 


MgiBcer,  and,  a,s 
moay,  was  fully 
tlte  guATd  glau  «.iid  of  Ita  importum  to 
Us  utAty.  He  testitled  that  when  ha  took 
Uw  oagine  out  on  hii  lint  trip  on  Judy  8Tth, 
ha  observed  tlikt  tbe  guard  glua  was  luiM- 
iafi  that  on  hb  return  upou  the  following 
day  he  reported  tbii  to  defenduit'a  round- 
houM  foreman,  to  whom  reporta  of  such 
detects  were  properly  made,  and  aaked  him 
for  a  guard  ghua;  that  the  foreman  stated 
there  were  none  in  itoelc  at  that  place,  and 
it  would  be  necessary  to  send  to  a  diitance 
to  get  one;  that  he  would  do  this,  and  that 
plaintiff  should  meanwhile  run  tbe  engine 
without  one;  and  that,  having  ineSectually 
endeavored  to  get  a  guard  glass  from  an- 
other source,  plaintiff  proceeded  to  drive 
the  engine  with  the  use  ol  the  unguarded 
WBt«r  gauge  until  August  4th,  when  the 
glass  exploded  and  flying  fragments  struck 
him  in  the  face,  causing  the  injuries  upon 
which  his  claim  for  damages  was  based. 

Defendant's  evidence  tended  to  show  that 
when  the  engine  was  placed  in  plaintiff's 
charge  on  July  S7th  the  water  glass  wss  in 
good  condition,  with  a  guard  glass  in  place; 
that  the  gauge  cocks  were  likewise  in  good 
working  order;  that  it  was  the  duty  of  a 
locomotive  engineer  to  inspect  his  engine 
and  know  that  it  was  in  proper  order  before 
taking  it  out,  and  if  not  in  proper  order  to 
make  a  written  report  to  the  roundhouse 
foremen,  specifying  the  defects ;  that  if 
anything  sliould  happen  to  the  water  glass 
it  was  the  engineer's  duty  to  close  the  valves 
M  as  to  exclude  the  steam  pressure  from 
It,  and  run  the  engine  with  the  gauge  cocka, 
and  that  these  were  sufficient  for  the  pur- 
pose; and  that  plaintiff  made  repeated  re- 
ports in  writing  betneen  July  27  and  the 
time  of  hia  injury,  mentioning  other  things 
needed  about  bis  engine,  but  making  no 
mention  of  tbe  [497]  water  gauge  or  the 
gaard  glass.  The  flreman  testified  specifical- 
ly that  when  plaintiff  took  charge  ol  the  en- 
gine on  tbe  morning  of  the  87tb  tbe  water 
glasa  had  the  shield  or  guard  in  front  of 
it,  bnt  that  it  was  smoky,  so  that  one  could 
Bot  see  through  it;  that  he,  tbe  fireman,  in 
tbs  presence  of  plaintiff,  removed  tbe  gusrd 
glass  in  order  to  clean  it;  and  that  in 
plaintllTs  presence  it  became  broken.  The 
nnndhouse  foreman  specifically  denied 
plaintiff's  testimony  about  the  oomplaint 
and  the  promise  of  reparation. 

Under  instructions  presently  to  be  no- 
ticed, the  case  was  submitted  to  the  jury 
spon  three  lisues,  to  which  responses  wers 
■ads  as  follows: 

(1)  Was  plaintiff  injured  by  drfendanfs 
BegHgenceT     Answer,  Yes. 

(S)   If  BO,  did  pisintlff  aamune  tits  risk 
flf  inJuryT     Answer,  No. 
••  L.  ad. 


(S)  Did  plaintiff  by  his  own  negligatot 
oontiibnte  to  his  injury!     Answer,  Ves. 

The  Jury  also  assessed  substantial  dam- 
ages, for  which  judgment  sras  rendered  by 
the  trial  court,  and  upon  appeal  tbe  supreme 
court  affirmed  the  judgment  (16£  N.  C. 
424,  —  L.R.A.tN.S.)  —  78  S.  B.  404).  The 
esse  comes  here,  under  |  E37,  Judicial  Cods 
[Sfl  6tat.  at  L.  1163,  ebap.  E31,  U.  8.  Comp. 
btat.  Supp.  1911,  p.  227],  upon  questions 
arising  out  of  instructions  given  and  re- 
fused to  be  given  to  the  jury  as  to  tbe 
uature  of  the  duty  of  the  employer  and  the 
rules  respecting  assumption  of  risk  and 
oontrlbutoiy  negligence  under  the  Federal 
unployers'  liability  act. 

i'hsre  is  a  motion  to  dismiss,  upon  tba 
ground  that  no  return  day  is  specifled  ill 
the  writ  of  error  or  citation.  Carroll  ▼• 
Dorsey  (1B67)  20  How.  204,  207,  16  L.  ed. 
BOS,  604,  and  Sea  v.  Connecticut  Mul  L. 
Ins.  Co.  (1S80)  164  V.  S.  060,  and  26  L. 
ed.  882,  14  Sup.  Ct.  Bep.  IIBI,  are  relied 
upon.  These  decisions  were  based  upon 
I  22  of  the  judiciary  act  of  September  24, 
1780,  1  SUt.  at  L.  84,  chap.  20,  which  was 
held  to  require  a  certain  return  day  to  be 
specified  in  the  writ  of  error.  Accordingly, 
general  rule  33,  [498]  promulgated  Decem- 
ber terms,  1897  (6  WalL  vi.),  afterwards 
found  as  clause  6  of  rule  8  of  the  revised 
rules  promulgated  January  7,  1B84  ( 108  V. 
B.  S77,  20  L.  ed.  ft02,  S  Sup.  Ot  Bep.  vii.), 
required  that  the  writ  of  error  and  citation 
should  be  returnable  on  the  first  day  of 
the  term  in  coses  where  flnsl  judgment  was 
rendered  more  than  thirty  days  before  that 
day,  and  on  the  third  Monday  of  the  term 
in  cases  where  judgment  was  rendered  lesa 
than  thirty  days  before  the  first  day. 
Blatchf.  U.  B.  Ot.  Rules  77.  But  under 
the  authority  conferred  by  t  *17,  Bsv.  Stat 
(U.  8.  Comp.  BUt.  1901,  p.  684),  the  eourt, 
on  January  28,  ISOl,  amended  clause  6  of 
rule  8  so  as  to  read:  "All  appeals,  writs  of 
error,  and  citations  must  be  made  return- 
able not  exceeding  thirty  days  from  ths 
day  of  signing  the  citation;  whether  tbe 
return  day  fall  in  vacation  or  in  term  time, 
and  be  served  before  tbe  return  day"  (137 
U.  8.  710,  34  L.  ed.  1122,  11  Bup.  Ct.  Rep. 
ill.).  And  In  the  present  rule  as  promul- 
gated December  22,  1011  (222  U.  S.  p.  14, 
Appx.  60  L.  ed.  1207,  82  Sup.  Ct  Rep. 
vlL),  the  same  language  Is  retained,  wiUi 
SB  exception  extending  the  time  to  sixty 
days  in  writs  of  error  and  appeals  from  ths 
western  states,  and  Atosko,  Hawaii,  and 
Porto  Bleo,  and  to  ISO  days  as  to  ths  Phil- 
ippins  Islands.  An  extension  of  the  time 
In  fsTor  of  tbe  more  distant  states  and 
territories  was  Bnrt  introdnecd  as  clause 
3  of  original  rule  U,  promulgated  at  De- 
esmbw  term,  ISU  (U  Bmm.  Ix.  14  L.  ed. 
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818),  vid  hM  been  cODtlnued,  with  amend- 
maoti,  until  the  preaent  timB  (fil  How. 
vUi.;  2  WkU.  Tii{.j  108  V.  B.  ST8,  20  L.  ed. 
B03,  8  Sup.  Ct.  Rep.  viil.)-  It  hu,  bow- 
ever,  no  bearing  upon  the  form  of  the  writ 
or  cit«tlon,  uid«  from  the  limit  of  time 
that  may  be  aUowed  between  d«te  and  re- 

Tbe  preeent  writ  of  error  and  citation 
were  dated  the  4th  day  of  August,  1013,  and 
ill  terms  were  returnable  "within  tbirty 
days  from  the  date  hereof."  Thie  form  iia» 
been  usually  employed,  with  the  appraval  of 
the  court,  since  the  amendment  of  the  rule 
made  in  1891,  as  mentioned.  It  ia  a  mb- 
■tantial  compliance  with  the  present  [499] 
rule,  and  tends  to  avoid  errors  that  otherwiae 
might  be  made  In  inserting  a  day  certain 
aa  a  return  day. 

This  motion  must  therefore  be  denied. 

A  second  motion  to  dlBmisB,  based  upon 
grounds  still  more  technical,  and  which  need 
not  be  particularly  stated,  will  likewise  be 
denied. 

There  is  a  further  motion  to  dismiss  for 
want  of  jurisdiction,  upon  the  ground  that 
no  right,  priTllege,  or  immunity  under  the 
employers'  liability  act  was  especially  set 
up  or  claimed  In  the  state  court  of  last 
resort  and  by  that  court  denied.  But  since 
that  court  sustain^  tbe  trial  court  in  over- 
ruling certain  contentions  msde  by  plaintilT 
in  error  asserting  a  construction  of  the  act, 
which,  if  acceded  to,  would  presumably  have 
produced  a  verdict  in  Its  favor,  and  conse- 
quent immunity  from  the  action,  this  mo- 
tion must  be  denied,  upon  the  authority  of 
St-  Louie,  I.  U.  A  8.  R.  Co.  v.  HcWbirter, 
see  U.  S.  205,  67  L.  ed.  117»,  83  6up.  Ct. 
Rep.  858. 

Coming  now  to  the  merits,  we  need  con- 
sider only  certain  assigmnents  of  error  that 
are  based  upon  exceptions  to  tlie  action  ol 
the  trial  Judge  in  giving  and  refusing  to 
give  instructions  relating  to  the  issues  of 
defendant's  nqjligence,  the  assumption  of 
risk,  and  contributory   negligence. 

At  tbe  outset  we  observe  that  ths  judge 
evidently  misapprehended  the  effect  of  the 
Federal  act  upon  state  legislation.  Thus, 
the  jury  was  told  that  plaintifT  had  brought 
the  action  under  the  Federal  statute;  "And 
where  Congress  enacts  a  law  within  tbe 
limits  of  its  power,  that  law  should  be  en- 
forced uniformly  throughout  the  entire 
United  States.  It  it  Is  in  conflict  with  the 
state  law,  tbe  state  law  is  superseded.  But 
where  there  Is  no  cimflict  expressed  by 
rtatnte  of  the  United  SUtea,  then  the  rule  of 
the  state  prevails,"  This,  of  eonrse.  In  the 
absence  of  a  specific  statement  of  the  appli- 
cable rule  of  tbe  state  law,  might  be  treated 
as  academic.  But  the  theory  [fiOO]  was 
carried  into  the  specific  InitractioBS,  to  the  ' 


ext«nt  tha^  Vfom  the  questions  of  tb*  i^ 
ployer'a  duty  and  the  assumption  cf  risk 
by  tbe  employee,  the  chsrge  was  modeled 
rather  upon  the  Nortb  Carolina  statute  thai 
upon  the  act  of  Congress.  By  |  8648,  N. 
C.  Revisa)  ol  1006,  "Any  servant  or  *m- 
ployee  of  any  railroad  company  operating 
ia  this  state  who  sbal]  suffer  injury  to  Us 
person,  or  tbe  personal  representative  of 
any  such  servant  or  employee  who  iliall 
have  suffered  death  in  the  course  of  his  ' 
services  or  employment  witb  such  campaoy 
by  the  negligence,  carelessness,  or  Incompa- 
tt-'nce  of  any  other  servant,  employee^  or 
(■gent  of  the  company,  or  by  any  defect  ia 
the  machinery,  ways,  or  appliances  of  tbe 
company,  shall  be  entitled  to  maintain  an 
action  against  such  company.  Any  contract 
or  agreement,  expressed  or  implied,  made 
by  any  employee  of  such  company  to  waive 
the  benefit  <rf  this  section,  shall  be  auU 
and  void." 

Upon  the  issue  of  defendant's  negligence, 
the  trial  court  charged  the  jury  as  follows: 
"It  is  the  duty  of  the  defendant  to  provide 
a  reasonably  safe  place  for  the  plaintiff  to 
work,  and  to  furnish  him  with  reasonably 
safe  appliances  with  which  to  do  his  work." 
And  in  various  other  forms  the  notion  was 
expressed  that  the  duty  of  defendant  was 
absolute  with  respect  to  the  safety  of  the 
place  of  work  and  of  the  appliancea  for 
the  work.  Thus:  "If  you  flod  from  tbe  evi- 
dence that  It  [the  locomotive  engine]  was 
turned  over  to  him  without  the  guard,  and 
it  yon  further  find  from  the  evidence  tfaat 
tbe  guard  was  a  proper  safety  provision  for 
the  use  of  tliat  gauge,  and  that  it  was  un- 
safe without  it,  then  tbe  defendant  did  not 
furnish  him  a  safe  place  and  a  safe  ap- 
pliance to  do  his  work,  and  if  it  remained 
in  that  condition  it  was  continuing  negli- 
gence on  the  part  of  the  defendant,  and  If 
be  was  injured  in  consequence  thereof,  if 
you  so  find  by  the  greater  weight  of  the 
evidence,  you  should  answer  tbe  first  isaue, 
'Yes.' " 

[soil  In  these  instructions  the  trial  judge 
evidently  sdopted  tbe  same  measure  of  re- 
sponsibility respecting  the  character  and  mUc 
condition  of  the  place  of  work,  and  tbe  ap- 
pliances for  the  doing  of  tbe  work,  that  ii 
prescribed  by  the  local  statute.  But  it  u 
settled  that  since  Congress,  by  tbe  act  of 
1008,  took  possession  of  tbe  field  of  ths 
i^mployer's  linhility  to  employees  in  intci^ 
state  transportation  by  rail,  all  atatc  laws 
upon  the  subject  are  superseded.  Second 
Employers'  Lisbility  Cases  (Uondou  t.  Ne« 
York,  N.  H.  A  H.  R.  Co.)  223  U.  8.  1,  56, 
ee  L.  ed.  327,  S4B,  38  L.RJl.(N.S.)  M,  tl 
Sup.  Ct.  Rep.  ISO.  1  N.  0.  C.  A.  87S. 
The  act  is  quoted  in  full  in  that  ease  at 

8.    By  ita  1st  aecUon  «  right  of  meUm 
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ia  «nif erred  (nndar  conditlam  ipecifled)  for 
Injaijr  or  death  of  the  emplojee  "reenlting 
ia  whole  or  in  part  from  tbe  negligence 
of  an;  of  the  offlcera,  agenta,  or  employeea 
of  anch  carrier,  or  bj  reason  of  any  detect 
or  inaufGciencf,  due  to  Its  negligence,  in  its 
cars,  engine!,  appliances,  machinerj,  track, 
roadbed,  worki,  boata,  irharvea,  or  other 
eqnipnient.'' 

Thia  clanae  baa  two  branchea;  the  one 
covering  tbe  n^ligenc»  of  any  ol  the  of- 
flcera, agente,  or  employeet  of  the  carTier, 
which  bai  the  effect  of  abolishing  in  thia 
clasa  of  caaei  tbe  common-law  rule  that 
exempted  the  employer  from  reaponeibitity 
for  the  negligence  of  a  fellow  employee  ot 
the  plaintiff;  and  the  other  relating  t« 
defects  and  inBuCBciencies  in  the  cars,  en- 
(■Jnea,  appliances,  etc.  But,  plainly,  with 
respect  to  tbe  latter  as  well  as  the  former 
ground  of  liability,  it  was  the  intention 
of  Congress  to  base  the  action  upon  ofgli- 
gence  only,  and  to  exclude  responsibility  of 
the  carrier  to  its  Mnployees  for  defects  and 
insufficiencies  not  attributable  to  negligence. 
The  common-law  rale  is  that  an  employer 
is  not  a  guarantor  of  the  safety  of  the  place 
ot  work  or  ot  the  machinery  and  appliances 
of  the  work;  the  extent  of  its  duty  to  its 
employees  is  to  see  that  ordinary  care  and 
prudence  are  exercised,  to  the  end  that  the 
place  in  wbtcli  the  work  ia  to  be  performed 
end  the  tools  and  appliances  of  the  work 
[SOS]  may  be  aafe  for  tbe  workmen.  Hough 
V.  Texas  &  P.  R.  Co.  lOD  U.  S.  213,  SIT, 
£S  L.  ed.  Bie,  61&;  Washington  ft  O.  R. 
Co.  T.  McDade,  136  U.  S.  S64,  STO,  S4  L. 
ed.  23S,  841,  10  Bup.  Ct.  Bep.  1044;  Choe- 
Uw,  O.  t  Q.  R.  Co.  T.  McDade,  191  U.  8. 
9t,  97,  48  L.  ed.  9t,  100,  24  Sup.  Ct.  Rep. 
S4,  16  Am.  Neg.  Rep.  230.  To  hold  that 
under  the  statute  tbe  railroad  company  is 
liable  for  the  Injury  or  death  of  an  em- 
ployee resulting  from  any  defect  or  In- 
sufficiency in  ita  cars,  engines,  appliances, 
etc.,  however  caused.  Is  to  take  from  the 
act  the  words  "due  to  its  negligence."  The 
plain  dfect  of  these  words  is  to  condition 
the  liability  upon  negligence;  and  had  there 
been  doubt  before  as  to  the  common-law 
rule,  certainly  the  act  now  limit*  the  re- 
sponsibility of  the  company  as  indicated. 
The  Instractlons  above  quoted  Imposed  upon 
the  employer  an  absolute  responsibility  for 
the  safe  condition  of  the  applianoes  of  the 
work,  instead  of  limiting  the  responsibility 
to  tb*  ezerelse  of  reasonable  care.  In  effect, 
the  Jury  was  instructed  that  the  abaence 
of  the  guard  glass  was  coacIusiTe  eridenee 
of  defendant's   negligence.     In   this   there 


ne  qneationa  more  particularly 
however,  and  upon  which  the  decision  aeems 
to  bam  tnraad  In   the  anprtme  Mart  'of 


North  Carolina,  pertain  to  tbe  issuai  of 
assumption  of  risk  and  contributory  n^li- 
gence.  By  |  S  of  tbe  act  ol  1908  it  la 
declared  thai  "tbe  fact  that  the  employee 
may  have  been  guilty  of  contributory  n^U- 
gence  shall  not  bar  a  recovery,  but  the  dam- 
ages shall  be  diminished  by  tbe  jury  In 
proportion  to  the  amount  of  negligence  at- 
tributable to  such  employee:  Provided,  that 
no  such  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  where 
tbe  vlolatioD  by  such  common  carrier  of 
any  statute  enacted  for  the  safety  of  em- 
ployees contributed  to  the  injury  or  death 
of  such  employee."  And  by  |  4,  "Such  em- 
ployee shall  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  caaa 
where  tbe  violation  by  sucb  common  carrier 
of  any  statute  enacted  for  [SOS]  the  aafe^ 
of  employees  contributed  to  the  injury  or 
death  of  such  employee." 

By  the  pbrase  "any  statute  enacted  for 
tbe  safety  of  employees,"  Congreaa  evident- 
ly intended  Federal  statutes,  such  as  the 
safety  appliance  acts  {E7  8Ut.  at  L.  SSI, 
chap.  lOe,  U.  S.  Comp.  SUt.  1901,  p.  SlT4i 
32  SUt.  at  L.  943,  chap.  976,  U.  S.  Camp. 
Stat.  Supp.  1911,  p.  1314;  36  Btat  at  L. 
298,  chap.  100,  U.  B.  Comp.  8tat.  Supp. 
1011,  p.  1327;  id.  913,  ofaap.  103,  V.  6. 
Comp.  SUt.  Bupp.  1911,  p.  1333),  an4 
tbe  hours  of  service  act  (34  SUt.  at  L. 
1416,  chap.  2939,  U.  8.  Comp.  SUt.  Supp. 
1911,  p.  1321).  For  it  ia  not  to  be  eon- 
eeived  that,  in  enacting  a  general  law  for 
esUblishing  and  enforcing  the  responaibU* 
ity  of  common  earriera  by  railroad  to  tbair 
employeea  In  intersUte  commerce,  Congreaa 
Intended  to  permit  tbe  legislaturea  of  the 
several  sUtes  to  determine  the  effect  of  eon- 
tribntory  negligence  and  aasumption  of  risk, 
by  enacting  statutes  for  tbe  aafety  of  am- 
pl<^eei,  since  this  would  in  effect  relegate 
to  sUU  control  two  of  the  essential  faetora 
that  determine  the  responsibility  of  tha 
employer. 

It  seems  to  as  that  S  4,  in  eliminaUng 
the  defense  of  assumption  of  risk  in  tha 
cases  indicated,  quite  plainly  evideneei  tha 
legislative  intent  that  in  all  ether  cMaa 
such  assumption  shall  have  its  former  af- 
fect as  a  complete  bar  to  the  action.  And, 
taking  ||  3  and  4  t<^ther,  there  ia  no 
doubt  that  Congress  recognized  the  dia- 
tinetion  t>etween  contributory  n^Ugeno* 
and  assumption  of  risk;  tor,  whUe  It  ia 
declared  that  neither  of  these  shall  avail 
the  carrier  in  eases  where  the  violation  of 
a  stetate  has  contrilmted  to  the  lafnTj 
or  decth  of  tbe  employee,  there  is,  wlUi 
respect  to  cases  not  in  this  cat^>ory,  a  ltm> 
itetion  upon  the  effect  that  Is  te  be  givm  to 
eontributory    negllgeMa,    wMla   mo    eorra- 
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■poDding  limitation  ia  impoMd  upon  Um 
dffowe  of  AMiunption  of  riik — perbapa  bodc 
wma  deened  leaaibls. 

The  diitinction,  althoiigh  limple,  it  mow- 
timM  overlooked.  Contributorr  lu^ligenee 
involTM  the  notion  at  tome  fault  or  bfeacb  of 
dntj  on  the  part  of  the  enplojee;  mai  aince 
U  la  ordinarilj  hia  dutj  to  take  aomc  precau- 
UoB  [504]  for  hia  own  aafetj  nhen  enga^ 
IB  »  hazBTdoua  ocenpation,  eoDtribntorr  neg- 
llgenca  ia  aometiinea  defioed  aa  a  failure  to 
nae  anch  care  for  hi*  safe^  aa  ordinarily 
prudent  employeet  in  ■imilai  circnmstancea 
would  uia.  On  the  other  hand,  the  aasump- 
tion  of  riak,  even  though  the  riak  be  obvi- 
oiw,  may  be  free  from  any  anggeation  of 
latilt  or  negligence  on  the  part  of  the  eso- 
ployee.  The  riaka  may  be  preoent,  notwith- 
standing the  eierciae  of  all  reaaonable  care 
on  Ua  part.  Some  employmenta  are  necea- 
aarily  fraught  with  danger  to  the  workman, 
^-danger  that  mutt  be  and  ia  confronted  In 
tiie  line  of  hia  duty.  Such  dangen  aa  are 
normally  and  neceaaarily  incident  to  the 
oocupation  are  presumably  taken  into  the 
aeeount  in  fixing  the  rata  of  wage*.  And 
a  workman  of  mature  yeara  la  taken  to 
aaanme  riika  of  thia  aort,  whether  he  ia 
aetnally  aware  of  them  or  not.  But  riaka 
of  another  sort,  not  naturally  Incident  to 
the  occupation,  may  arise  out  .of  the  failure 
of  the  employer  to  eierciae  due  care  with 
rcapeet  to  providing  a  safe  place  of  work 
and  auitable  and  aafe  appliancea  for  the 
wmk.  These  the  employee  ia  not  treated  aa 
asanming  until  be  beeomea  aware  ot  the 
defect  or  diarepair  and  of  the  risk  arising 
from  it,  nnleaa  defect  and  rbk  alike  are  ao 
obriona  that  an  ordinarily  prudent  peraon 
nnder  the  circumstances  would  have  ob- 
aerred  and  appreciated  tbem.  Tbeae  dis- 
tlnctiona  liave  been  recognised  and  applied 
in  nnmeroua  decisiona  of  this  court.  Choc- 
taw, 0.  t  a.  R.  Co.  V.  UcDade,  191  U.  S. 
04,  SB,  48  L.  ed.  96,  100,  24  Sup.  Ct.  Rep. 
U,  IB  Am.  Neg.  Rep.  230;  Schlemmer  v. 
Buffalo,  R.  ft  P.  R.  Co.  220  U.  S.  SSO,  fi»S, 
S8  L.  ed.  598,  000,  31  Sup.  Ct.  Eep.  £fll; 
Texaa  ft  P.  R.  Co.  v.  Harvey,  228  U.  8.  319, 
321,  S7  L.  ed.  8S2,  8H,  33  Sup.  Ct.  Rep. 
SU;  Gila  Valley,  O.  ft  N.  R.  Co.  v.  Ball, 
US  U.  &  94,  102,  ante,  fi21,  624,  S4  Sup. 
Ct.  Rep.  229;  and  cases  cited. 

When  the  employee  does  know  of  the  de- 
(•et,  and  appreeiatea  the  risk  tliat  la  at- 
trlbntabla  to  it,  then  if  he  continnea  in  the 
an^oymant  without  objection,  or  without 
ob^iafaig  from  the  employer  or  hia  repr» 
•Mttatlv*  an  aoaurance  that  the  detect  will  be 
,  TOMdiad,  the  employee  [BOS]  asnumes  the 
riak,  ev«B  though  it  arise  out  ol  the  maater'a 
breach  of  duty.  If,  however,  there  be  a 
promise  of  reparatian,  then  during  such 
gBM  as  may  ba  reasonably  laquired  for  its 


perfonnano*^  or  until  the  partienlar  timm 
apeeifled  for  ita  performance  the  M^loya^ 
ralyii^  upon  the  promia^  docs  not  aaninM 
tba  riak  nnlMa  at  leaat  the  danger  b*  ■• 
imminent  that  no  ordinarily  prud^t  maa 
nnder  tiie  dreumstaneea  would  rely  npo« 
such  promise.  Hough  v.  Texaa  ft  P.  R.  Oo> 
100  U.  B.  21S,  224,  25  U  ed.  S12,  »7i 
Southwestern  Brewery  ft  Ice  Co.  v.  Schmidt 
Sas  U.  8.  les,  188,  ST  L.  ed.  170,  ITS,  H 
Sup.  Ct.  Rep.  88.  Thia  braneb  of  the  law 
of  master  and  servant  seeme  to  be  traceabk 
to  Holmea  v.  Clarke,  S  Hurlat.  ft  N.  S4>, 
30  L.  J.  Exch.  N.  8.  I3S,  7  Jur.  N.  a  3ST, 
3  U  T.  N.  S.  676,  a  We«k.  Rep.  419;  Clarka 
V.  Holmes,  7  Hurlst.  ft  N.  B37,  9  L..T.  N.  8. 
178,  10  Week.  Rep.  406. 

In  the  light  of  these  priuciplen,  the  ml- 
inga  of  the  trial  court  in  the  ease  at  bar 
mvat  be  considered. 

Defendant  speciflcally  reqneatcd  an  i»- 
atruction  that  plaintiff's  right  to  reeov^ 
damagen  was  to  tie  determined  by  the  pro- 
visions of  the  Federal  act,  and  that  "if  you 
find  by  a  preponderance  of  evidmce  tliat 
the  water  glasa  on  the  engine  ou  whiA 
plaintiff  was  employed  was  not  provided 
with  a  guard  glaaa,  and  the  oonditlon  af 
the  glasa  was  open  and  obvious  and  waa 
fully  known  to  plaintiff,  and  be  continued 
to  nae  such  water  glass  with  aueh  knowledga 
and  without  objection,  and  that  be  knaw 
the  riak  incident  thereto,  then  the  eourt 
charges  you  that  the  plaintiff  voluntarily 
aasnnted  the  risk  incident  to  anch  nae, 
and  yon  will  answer  the  second  iaane 
"Yes.' "  The  court  gave  this  Inatructiou  as 
applicable  to  the  issue  of  contributory  neg- 
ligcDce,  and  instead  of  the  words,  "then  the 
eourt  ebargea  you  that  the  plaintiff  volun- 
tarily aanuned  the  riak  incident  to  such 
use,  and  you  will  answer  the  aacond  isane 
'Yea,' "  used  the  words,  "then  the  eourt 
charges  you  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  yon  will 
answer  the  third  issue  'Yea.' "  To  the 
refusal  to  give  the  iuEtruction  aa  roquastod, 
and  the  modiflcation  of  it,  defendant  ezoepi- 
ed. 

[B06]  The  trial  court  evidently  deemed, 
as  did  the  state  supreme  court,  that  the  tt^le 
of  aaaumption  of  risk,  with  reference  to  tba 
oireumstances  of  the  case,  was  anffiaiant^ 
and  proptfly  covered  by  an  Inatmetiaa 
aotnaUy  giva  aa  follows;  after  static  ti 
general  terms  that  "a  man  asanmna  ttt 
riak  when  be  takes  employment,  imiMmt 
to  the  class  of  work  idtleh  be  ia  to  ptttvim,' 
but  that  "be  does  not  assume  ths  risk  !•■ 
eldent  to  the  negligenee  of  hia  smploTV 
in  providing  .machinery  and  appliances  ^tt 
which  he  has  to  work,"  the  oonrt  prnrssrtsl 
as  follows: 

"Oa  the  othet  hand,  ths  aHfloyw  km 

I  ^      ••»  u.  a. 
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tht  right  to  •unme  that  hU  emplofM  will 
go  about  bia  work  In  a  reaaonablji  aaie 
wa7,  and  give  due  regard  to  the  naGhioerj 
and  appliances  which  are  in  hia  lutiida  and 
under  bia  control,  and  if  jou  should  And 
from  the  evidence  b;  it«  greater  weight 
(becaiue  the  burden  in  this  Initance  ia  on 
the  defendant ) ,  that  the  plaintiff  knew 
of  the  absence  of  the  guard  or  ifaield  to 
the  water  guige  and  failed  to  give  notice 
to  the  defendant  or  to  the  agent  whose  duty 
it  waa  to  fumieb  tbe  water  gauge  and  ap- 
pltane«,  and  he  continued  to  use  it  without 
giving  that  notice,  it  being  fumitliai  to 
km  in  a  taje  ootutitiMi,  then  he  aunmed 
the  riak  Incident  to  hie  work  in  the  engine 
with  the  glau  water  gauge  in  that  condi- 
tion, although  he  might  have  handled  hia 
engine  in  every  other  respect  with  perfect 
eare."    [lUUca  oura.] 

It  will  be  observed  that  bj  this  instruc- 
Uon  the  application  of  the  rule  of  aaeump- 
tion  of  riak  waa  conditioned  upon  the  jury 
finding  that  the  water  gauge,  when  fur- 
nished to  plaintiS',  waa  in  a  safe  condition. 
Here  again  the  cnurt  appears  to  have  fol- 
toweS  the  local  itatute,  rather  than  the  act 
ot  Congress;  for  g  2846,  N.  C.  Revisal  of 
1906,  already  quoted,  has  been  held  by  the 
■tata  aupreme  court  to  abolish  aasumption 
of  risk  as  a  bar  to  an  action  by  a  railroad 
employee  for  an  injury  attributable  to  de- 
fective appliances  furnished  by  the  employer. 
Coley  V,  North  Carolina  E.  [007]  Co.  IBS  N. 
C.  634,  67  L.ILA.  817,  39  6.  B.  43.  The 
trial  court,  while  recognizing  that  the  act 
of  Congress  applied  ao  far  aa  Its  terms  ex- 
tended, and  that  by  its  terms  the  employee 
la  not  to  be  held  to  have  assumed  the  risk 
in  any  case  where  tbe  violation  by  the  car- 
rier ot  a  statute  enacted  for  the  safety  of 
employees  contributed  to  the  Injury,  at  the 
same  time  held  that,  since  no  statute  bad 
been  enacted  covering  nich  an  appliance  as 
the  glass  water  gauge,  the  rights  ol  plain- 
tlfl  were  such  as  he  would  have  under  the 
state  law.  An  instruction  to  tbe  jury  to 
this  effect  preceded  the  instruotlotta  we  have 
Jost  quoted. 

It  is  true  that  such  an  appliane*  as  the 
watar  gauge  and  guard  glass  in  question 
ia  not  eovered  by  the  provlsioni  of  the  safety 
appliance  act,  or  any  other  law  paaaed  fay 
Congress  for  tbe  safety  of  employees,  is 
force  at  the  time  this  action  arose.  But 
tha  neoessary  result  of  this  Is  not  to  leave 
ths  employer  responsible  for  the  oonio- 
qnenees  of  any  defect  in  such  an  appliance, 
•xeloding  the  common-law  rule  aa  to  aa- 
swnptiaB  of  riak,  hnt  to  leave  the  matter 
in  tbis  respect  open  to  the  ordinary  nppli- 
eaUoo  of  the  common-law  rule.  Ha  adop- 
tion of  the  opposite  view  would  In  effect 
Imw  the  acveral.stata  laws,  and  not  tl» 
••  It.  ««, 


act    of    Congreas,    to    control    the    snbject- 

By  the  instruction  as  given,  the  applica- 
tion of  the  rule  of  assumed  risk  was  con- 
Hned  to  tbe  single  hypothesis  that  the  jary 
should  find  the  guard  glass  was  ia  poaition 
when  the  engine  was  delivered  to  plaintiff 
on  the  morning  of  July  27th.  This,  ai  al- 
ready pointed  out,  was  one  of  the  questions 
in  dispute;  plaintiff  having  testified  that 
the  guard  glasa  was  missing  at  that  time, 
while  his  fireman  testified  (and  in  this  was 
corroborated  by  circumstantial  evidence] 
that  it  was  in  place  at  that  time,  and  waa 
subsequently  broken.  But  by  the  common 
law,  with  respect  to  the  assumption  by  the 
employee  of  the  risk  of  injuries  attrlbutahle 
tu  defects  due  to  tbe  employer's  negligence, 
when  known  and  appreciated  by  the  em- 
ployee, [BOS]  and  not  made  tha  suhjeet  of 
objection  or  complaint  by  him,  it  Is  quite  im- 
material whether  tbe  defect  existed  when 
tbe  appliance  was  first  placed  in  bis  charge, 
or  eu^equently  arose.  Hence,  if  tbe  guard 
glass  was  missing  when  plaintiff  first  took 
the  engine,  as  be  testified,  and  he,  know- 
ing ot  its  absence  and  the  consequent  risk 
to  himself,  continued  to  use  the  water  gauge 
without  giving  notice  of  the  defect  to  the 
defendant  or  its  representative,  he  aaaumad 
the  risk. 

Defendant  was  entitled  to  have  the  re- 
quested instruction  given  respecting  assump- 
tion ot  risk,  and  as  the  charge  actual^ 
given  did  not  cover  the  tame  ground,  there 
was  error. 

Its  harmful  effect  is  conspicuously  evi- 
dent when  we  note  that  tbe  jury,  while 
finding  that  plaintiff  did  not  assume  the 
risk,  at  the  same  time  found  that  hs  did 
by  his  own  negligence  contrihnt*  to  bis 
injury.  Presumably,  if  instructed  in  the 
manner  requested  by  defendant,  the  Jury 
would  have  found  that  the  risk  waa  as- 
sumed, and  this  would  hare  entitled  de- 
fendant to  a  Judgment  in  ita  favor,  instead 
of  a  mere  mitigation  of  tbe  damages,  which 
was  tlie  consequence  of  a  finding  of  oontrib- 
utory  negligence. 

The  judgment  of  tbe  Supreme  Oonrt  of 
North  Carolina  mnst  be  reversed,  and  Hie 
cauae  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


[BOO]  UOTTED  8TATSB,  AppU 

NELSON  P.  VULTB. 

(See  S.  C.  Reporter's  ed.  60»^15.} 
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The;  wOTds  "■ball  bt  ••  now  pra>Tlded  t^ 
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law,"  tn  tke  prorialon  of  the  act  of  11m  erltubte,    for   the   whole   theory  el   th*  tif 

XI,  IDoa   (35  Stat,  at  L.  110,  eliap.  1S3,  U.  lowance    of    additional    compeiuatlaii    lor 

B.  Comp.  Stat  Snpp.  IBll,  p.  Ml),  lor  in-  ,uch  service  is  that  anch  aenriw  wonld  b« 

f^*^  /'7  '"5  /""y  ••^  ^'•°?  ""  more  (meroiia  than  wrviee   in  the  Unitad 

lunita  of  the  itatea  comprising  the  Union,  at.tom 

and  the  territorlea  of  the  United  SUtea  con-  °7l~;           r.  -* j  a.  *       .»  rt   n   i>» 

tiguoui  thereto,  refer  to  the  prorlao  in  the  ^  *^'^*"  '.F"'*?*  ?****^  52^*^,  ""' 

act  of  June  30, 1902  [38  StatatL.  612,chap.  Irwl"  '■  United  Statea,  88  Ct  CL  87. 

1828,  U.  a  Comp.  Stat.  Supp.  1911,  p.  339),  The  act   of   June   12,    1906,   ha*ing  been 

that  thereafter  the  pay  nroper  of  all  com-  construed  by  the  Comptroller,  and  the  act 

mUdoned  officers  and  enlisted  men  serving  of  May  11, 1908,  having  been  prepared  with 

beyond  aneh  limlU  should  ba  increased  10  reference  to  the  act  of  ]9Dfl,  so  far  aa  the 

per  cent  "d  JO JP*  <*"*  reapectWcly,  aiid  definition  of  foreign  sUtions  was  concerned, 

a  oonunlaaioned  officer  servinir  m  Forto  Rico  ■■*.■.<«.' 

^Z^^eriWerrtirNo^be;,^.  iS  "">?*   "Ttf ■"  ^  ,"  "  ■^^-  "*  *^ 

therefore  entitled  to  such   10  per  cent   in-  to™'  definition  of  foreign  stations  aa  set 

crease,  notwithstanding   the   specific   exeep-  'o'^  ^  the  act  of  1906,  and  aa  eonatrued 

tion  of  Porto  Rico  and  Hawaii  in  the  acta  by  the  Comptroller. 

of  Jnne  12,  1906  (M  Stat,  at  L.  247,  chap.  Seasioni  v.  Romadlia,  146  D.  8.  41,  4^ 

3078),  and  March  2,  1907   <34  SUt  at  L.  3e  L.  ed.  614,  SIS,  12  Sup.  Ot.  Rep.  799; 

1164,  chap.  2611),  when  making  appropria-  ciafiin   v.    Commonwealth   Ins.   Co.    110  U. 

tlona  for  such  Increaae  of  pay,  since  theae  g.  81,  28  L.  ed.  78,   3  Sup.  Ct.  Rep.  807; 

SS^rnr^tsU-S.'S.Tl.r.^VS^*;;  ^  ibbotsford.  ««  U-   S%0.  26  I^^ 

U  eipjicfi   and  of  enduring  effect,  and   it.  "8;   Plnmmer  v.  United  Statea,  224  U.  S. 

besidM,  eomprebeuaive  of   aU   foreign  ata-  187,  140,  66  L.  ed.  fl07,  700,  32   Sup.  Ct 

tiona.  Rep.  467. 

[»•'  othm  cases,  sea  Araiv  and  Na»y.  VI.  b.  Since  the  passage  of  the  act  of  lOOfl.  the 
IB  Dtteat  Sap.  Ct  ISOB.I  accounting    offlcere    of    the    Treasury    t>av> 
[No.  2H.]  uniformly  disallowed  incrfaaed  pay  tor  Mrv- 
ice  in  Porto  Rico  and  Hawaii.     Such  eon- 
Argued  March    10,    1914.      Ordered  for    re-  temporaneoua,  uniform,  and  continuous  con- 
argument  April  6,  1914.     Reargued  April  struction   ia,   we  submit,   entitled    to   great 
21  and  22,  1914.    Decided  Ifay  4,  1914.  weight,  and  should  not  be  overruled  with- 
out Client  reasons. 
APPEAL  from  the  Court  of  Claims  to  re-  Brown  v.  United  States,  113  U.  8.  568, 
view  an  award  to  a  commissioned  Arm;  28  L.  ed.  1070,  5  Sup.  Ct.  Rep.  648;  SebeU 
ofilcer  of  additional  p^y  for  service  b^ond  y.  p^uche,  138  U.  S.  662,  34  L.  ed.  1040,  11 
the  seas.    Affirmed.  Bup.  Ct.  Rep.  378;   Hewitt  v.  Shulti,  180 
See  name  case  below,  47  Ot  01.  824.  u.  S.  139,  46  L.  ed.  463,  21   Bup.  Ct.  Re^ 
The  facta  are  stated  in  the  opinion.  gjg.   jj^^^  gt^j^  ,_  Healey,   160  U.  S. 
Assistant   Attorney   General   Tbompaon  136,  40  L.  ed.  369,  16  Sup.  Ct.  Rep.  247 1 
argued  the  cause  and  Bled  a  brief  for  ap-  United  Statea  v.  Sweet,  180  U.  B.  471,  47 
pellant:  L.  ed.  907,  23  Sup.  Ct  Rep.  638. 

Congreas  had  the  power  to  repeal  gen-        j^   G«»rge  A.  King  argued  t*- 

eral  Salary  or  compensation  acta  through         -    — ■ 


,„                 -  and,    with    Mr.    William    B.    King,    Bled  a 

apecial  appropriation   acta.     When   sueh   a  brief  for  appellee: 

repeal    b   cUimed,   the   quesUon   i.   detar.  j^^  ^  ^,  ^g^g  y^  ^  ^^^  appropriaHoa 

mined  by  the  intention  of  Congresa.  The  literal  conatruction  of  ita  terms  is  that 

United  Statea  y.  Fisher    109  U.  S^  143,  Congress  was  limiting  the  expenditnre  of 

27  L.  ad.  885.  8  Sup.  Ct^p.  164;  United  the    particuUr    sum    appropri^    in    th. 

State.  ».  Miteheli,  109  U.  S.  146,  27  L.  «1.  ^^^^^     „  ^^  ^^^  of  the  act  can  be  sat- 

887     3    Sup.    Ct.    Rep.    161;    Mathews    v.  ^^          ^^  construction,  this  U  concln- 

United  State.   123  U   B.  184   31  L.  ed     27,  ^„  i^i^,   ,„„      ^   ,it«,l   «,„.tructioa 

i   ^.''•'-  ,■?.  ^a   ^?L  ^.i^t^J-  -V,""*!^  ™»t  alwaya  be  adopted  where  it  invoJv*. 

8tate^l38  U.  8.  180.  33   U  ed.  6T1.  W  ^  ^^^^^  „  oontVadiction. 

I?**;  **;.^   ,,V   "^""^^  "•  ^"'***  Dewey  t.  United  Statea,  178  D.  B.  610. 

^Jr^                      _.  «        .a    .  1     -.  o,  «1.  «  L.  ed.  1170,  1174,  20  Sup.  Ct  Ben. 

The  army  appropriation  act  of  April  23,  *                             .         -.              r                r- 

1904,  waa  intended  to  redefine  the  defini-  ^"v                       ,     ^       **.._.   _.  ,<.« 

tion  o!  "fordgn  staUons"  given  in  the  act  ^  ^"P^  V^  '•"**  *'  ^''  *?*  "^  "f 

ot  Jun«  80,  1902,  so  aa  to  ewlude  Porto  •"^"t   •»   »»*«"■«>  ^y   indirection   merri; 

Rico   and   Hawaii;    It  repealed   the   act   of  .  from   language   of   appropriation.      RepMb 

June  80,  1908.  to  that  extent.  by  Implication  are  never  favored;  and  OM 

The  denial  of  additional  compensation  statute  will  not  be  construed  so  aa  te  re- 
fer serriee  in  Porto  Rico  and  Hawaii  was  peal  another  If,  by  any  reasonable  eonatme- 
not  only  reuonable,  but  atao  logieftDy  in-  tion,  the  two  may  stand  toother. 

IBTM  S»  U.  •■ 
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United  EUtci  v.  lADgttou,  118  U.  8.  as», 
SO  L.  ecL  164,  9  Sup.  Ct.  Bep.  1180. 

A  ratriction  upon  the  expenditure  of  ft 
pMrtlculv  appropriation  will  not  be  ex- 
tended Into   a  change  of   aubBtantive   law. 

Hluij  V.  United  BUtes,  16  Fet.  423,  446, 
10  L.  ed.  791,  709;  Collinj  t.  United  SUtea, 
IS  Ct.  CL  32)  Converse  T.  United  SUtes,  86 
Ct  CL  B;  Oeddea  v.  United  Btatea,  38  OL 
CI.  428;  Pennington  r.  United  SUtea,  231 
U.  S.  031,  68  L.  ed.  410,  34  Sup.  Ct  Rep. 
289;  Seott'B  Case,  7  Opi.  Att;.  Gen.  431; 
£7  Opa.  Attj.  Gen.  108,  SS4,  296. 

A  provieian  should  not  be  permitted  Co 
tnaaquerade  through  Congreas  in  one  char- 
•eter,  only  to  assume  a  totally  different 
^laae  after  being  enacted  into  law. 

Wiaoonsin  C.  R.  Co.  r.  United  Statea,  87 
Ct  CL  467,  afBrmed  in  104  U.  S.  1M>,  41 
L  ed.  399,  17  Sup.  Ct  Rep.  42. 

Hr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  appellee,  Nehon  P.  Vulte,  Died  a  pe- 
tition in  the  court  of  clainu  claiming  to  be 
entitled  to  $299.78,  being  10  per  cent  of  bii 
regular  pay  for  service  beyond  the  . 
Judgment  waa  tntered  in  hia  favor  for  that 
amount,  and  the  United  States  prosecuted 
this  appeal. 

The  eourt  found  the  following  facts  i 
Vulte  wu  appointed  second  lieutenant  in 
the  Marine  Corps  June  30,  1393,  and 
promoted  to  first  lieutenant  March  3,  1904. 
Under  orden  assigning  him  for  doty  in 
Porto  Rico  with  station  at  San  Juan,  he 
aailed  from  New  York  for  Porto  Rico  iTune 
27,  1908,  and  served  there  until  November 
S,  1009,  wlien  he  waa  detached  and  ordered 
back  to  the  United  SUtes.  He  waa  four 
days  on  the  return  voyage. 

If  it  is  held  that  he  is  entitled  to  10  per 
cent  for  services  In  Porto  Rico  from  the  daU 
of  sailing  front  New  York  until  the  date  of 
his  deUchment  from  duty  at  San  Juan, 
there  would  accrue  to  him  the  mm  of 
1896.78,  and  [SIS]  an  additional  sum  of 
$3.06  if  mititled  to  pay  «n  route  from  PorU 
Rico  to  New  York. 

Vulte'a  pay  waa  originally  filed  by  |  1012 
of  the  Revised  SUtntes  (U.  B.  Comp.  8Ut 
1901,  p.  1090}  aa  follows:'  "The  (dScera  of 
the  Marine  Corps  shall  be  entitled  to  receive 
the  lame  pay  and  allowances,  and  the  en- 
lUted  men  shall  be  entitled  to  receive  the 
eame  pay  and  bounty  for  re-en11eting,  ss 
are  or  may  be  provided  by  or  in  pursuanee 
of  law  for  the  ofllcers  and  enlisted  men  of 
Uke  grades  in  the  Infantry  of  ths  Army." 
-On  June  30,  1902  (32  SUt.  at  L.  612, 
ebap.  1328,  U.  8.  Comp.  SUL  Bnpp.  1911,  p. 
330),  aa  part  of  the  appropriation  aet  for 
the  Aray,  Congress  modified  existing  law 
rcapecting  the  pay  proper  at  oAeeia  of  this 
»•  L.  ««.  < 


grade  by  the  following  language:  "For  ad> 
ditional  ten  per  centum  Increase  on  pay  of 
commissioned  omeers  serving  at  foreign  sU> 
tions,  lour  hundred  and  fifty-one  tbonaandt 
four  hundred  and  tifty-six  dollars:  Provided, 
That  hereafter  the  pay  proper  of  all  com- 
missioned officers  and  enlisted  men  serv- 
ing beyond  the  limits  of  the  sUtea  eomr 
prising  the  Union  and  the  territories  of  the 
United  SUtes  contiguous  thereto  shaU  be  in- 
creased ten  par  centum  for  officer*  and 
twenty  per  centum  for  enlisted  men  over 
and  above  the  rates  of  pay  proper  as  fixed 
by  law  for  time  of  peace,  and  the  time  of 
such  service  shall  be  counted  from  the  date 
of  departure  from  aaid  sUtes  to  the  date  of 
return  thereto." 

Aa  observed  by  Mr.  Justice  Booth,  dfr 
liverlng  the  opinion  of  the  court  of  elainui 
Thus  far  the  lighU  of  pUintilt  [Vulte] 
raapecting  pay  are  obvious;  the  eomplica^ 
tiona  arise  by  subsequent  legislation." 

On  June  12,  1906,  Congress  provided— 
"for  additional  ten  per  centum  increase  on 
pay  of  commissioned  officers  serving  beyond 
the  limits  of  the  sUtee  comprising  the 
Union  and  the  Urritories  of  the  United 
Statea  contiguous  thereto  (except  Porto 
Rico  and  Hawaii),  aa  provided  by  act  of 
June  thirtieth,  nineteen  hundred  and  two, 
the  time  of  such  service  to  be  counted  from 
the  date  of  departure  [SI3]  from  said 
•Utes  to  the  date  of  return  thereto.  .  .  ." 
(34  SUt  at  L.  247,  chap.  S07S.) 

This  provision  of  the  act  of  June  12, 
1900,  waa  repeated  in  the  appropriation  act 
of  1907.    34  But  at  L.  1104,  chap.  2B11. 

Tba  aet  of  May  II,  1908,  provided  aa 
followai  "That  increase  of  pi^  for  service 
beyond  the  limits  of  the  aUtea  comprieing 
the  Union  and  the  Urritories  of  the  United 
SUtes  eontiguouB  thereto  shall  be  aa  now 
provided  by  law. 


"For  additional  tea  pw  cant 
I  pay  of  officers  on   foreign  service,  two 
hundred  and  eighty-five  thousand  dollars. 

"That  nothing  herein  conUined  shall  he 
conetrned  so  aa  to  reduce  the  pay  or  ■!• 
lowancea  now  authoriaed  by  Uw  for  any 
officer  or  enlisted  man  nf  the  Army;  and 
all  laws  or  parU  of  laws  Ineonslstent  with 
the  provisions  of  this  aet  are  hcrebj^  r» 
pealed."  35  SUt.  at  L.  110,  114,  chap.  163, 
U.  8.  Comp.  Stat.  Supp.  1911,  pp.  341,  364. 

The  abort  point  In  the  oue  is  to  what  the 
words  "ahall  be  aa  now  provided  1^  law"  ia 
the  aet  of  May  11,  1908,  refer, — whether  to 
the  acU  of  1900  and  1907,  or  more  United- 
ly, we  may  eay,  to  the  exceptions  of  Porta 
Rico  and  Hawaii  In  thoae  acU,  or  to  the 
proviso  In  the  act  of  Jane  SO,  1902,  mpra. 
Is  other  words,  whether  the  axoaptiona  of 
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tbow  yean  of  tboM  epecial  pUen  thai]  pre- 
Tul  over  tba  nbstantive  pTovision  of  the 
act  of  June  30,  1902,  aupra,  which  la  ex- 
plicit, of  soduring  effect,  and  ia  beaides  com- 
prehenaive  of  all  foreign  atationa,  ita  lan- 
guage being:  "That  hereafter  the  pa; 
proper  of  all  eommiaaioned  offleeia  .  .  . 
•erring  beyond  the  limita  of  the  atatea  .  .  . 
■ball  be  increaaed  ten  per  centum.     .     .     ." 

The  goverunent  contends  for  the  excep- 
tione  as  constituting  new  law,  not  aa  a  tem- 
porai;  condition  under  an  [514]  old  one. 
The  claimant  contends  for  the  proviio  of 
the  act  of  1602,  and  counsel,  in  quite  elab- 
orate argumenta,  have  supported  their 
ipective  contentiona.  We  aball  not  follow 
the  details  of  their  argumenta.  The  qusstion 
presented,  we  think,  is  in  brief  compasa. 
Congreaa  manifestly  did  not  think  that  b; 
the  fliat  inatauee  of  the  exception,  that 
the  act  of  IBOS,  it  had  done  more  than  tempo- 
rarily auspend  as  to  Porto  Rico  and  Hawaii 
the  act  of  June  30,  1902.  The  exception 
waa  repeated  in  1907.  If  the  flrat  excep- 
tion was  not  intended  to  affect  pennanently 
the  act  of  1902,  why  should  aucb  intention 
be  ascribed  to  the  second  exception — or  to 
both,  neither  having  words  of  prospective 
eitenaion,  and,  without  aucb  words,  nat- 
urally having  only  temporary  operationl 
It  would  be  extreme  to  aay  that  by  making 
them  Congreaa  conaidered  that  it  had  es- 
tablished a  policy  which  could  be  confident- 
ly referred  to  as  having  the  status  and  effect 
of  permanent  law. 

The  exceptions,  it  Is  to  be  remembered, 
were  in  appropriation  acta,  and  no  worda 
ware  used  to  Indicate  any  other  purpose 
than  the  dlaburaement  of  a  aum  of  money 
for  the  particular  fiscal  years.  This  court 
has  had  occasion  to  deal  with  euch  Instances 
of  legislation  and  their  intended  effect  on 
existing  law.  In  United  States  v.  Langston, 
118  U.  8.  389,  394,  30  L.  ed.  104,  166,  0  Sup. 
Ct.  Rep.  1I6S,  it  waa  decided  that  a  atatute 
which  fixed  the  annual  salary  of  a  public 
officer  at  a  designated  sum  without  limita- 
tion aa  to  time  is  not  abrogated  or  suspend- 
ed fay  aubaequent  enactments  whicb  merely 
appropriate  a  leas  amount  for  that  officer 
(or  particular  years,  and  vrhlch  contained 
no  words  that  expressly  or  by  clear  impli- 
cation modified  or  repealed  the  previous 
law.  See  also  Minis  v.  United  States,  16 
PA.  423,  44S,  10  L.  ed.  791,  799,  where  it 
la  said:  "It  would  be  aomewhat  unusual  to 
And  engrafted  upon  an  act  making  special 
and  temporary  appropriation  any  proviaion 
which  waa  to  have  a  general  and  permanent 
application  to  all  future  appropriations. 
[81S1  Nor  ought  such  an  intention  on  the 
part  of  the  legislature  to  be  presumed,  un- 
leaa  ft  Is  expressed  in  the  moat  civar  and 
poaiUro  terma,  ud  where  the  language  ad- 
i*7« 


mita  of  no  other  reasonable  interpretation.' 
This  follows  naturally  from  the  nature  «f 
appropriation  bills,  and  the  prenunptioB 
hence  ariaing  ia  fortified  hy  the  ralsa  of 
the  Senate  and  House  of  Kepreaentatttaa. 

The  ruling  in  the  Langston  and  Minis 
Cases  ia  not  opposed  by  the  eaaea  cited  by 
the  government.  In  all  of  them  there  was 
something  more  than  the  mere  omiaaioo  to 
appropriate  a  sufficient  aum.  Tiiera  wen 
expressions  indicating  a  broader  purpose 
In  two  of  them.  United  States  v,  Fisher,  IM 
U.  S.  143,  27  L.  ed.  8S5,  3  Sup.  Ot.  Rep. 
154,  and  United  Statea  v.  Mitchell,  109  U. 
S.  146,  S7  L.  ed.  887,  3  Sup.  Ct.  Eap.  1S7, 
it  was  intimated  that  the  law  was  only 
Buapcniicd  for  the  particular  years.  In  an- 
other, Wallace  v.  United  Statea,  1S3  U.  8. 
160,  33  L.  ed.  C7],  10  Sup.  Ct.  Rep.  281, 
it  was  held  that  the  appropriation  consti- 
tuted the  law  whicb  prescribed  the  compen- 
sation of  the  <^ce-  And  in  all  of  them 
the  I.angaton  Case  waa  referred  to  and  not 
disturbed  or  modified. 

Judgment  affirmed. 


UNITED  STATES,  Plff.  In  Err, 

HAROLD  A.  FOSTER,  Frank  E.  Winchell, 
William  S.  Edwards,  and  Harry  H. 
Piatt. 

(Bee  S.  C.  Reporter's  ed.  615-627.) 

Appeal  —  b;    gDveriunont    In    crtmlnal 

case  —  Jurisdiction. 

1.  A  decision  of  a  Federal  district  court 
auataining  a  demurrer  to  an  indictment 
charging  a  conspiracy  to  defraud  the  Unit- 
ed States  by  unlawfully  increaaing  the 
gross  poatoRice  receipts  on  which  the  post- 
master's salary  ia  to  be  baaed,  and  a  con- 
spiracy to  malce  a  false  return  for  the 
purpose  of  fraudulently  increasing  such  com- 
penaation,  Li  baaed  upon  the  conatructiou  of 
the  statutes  on  which  the  indictment  is 
founded,  and  ia  therefore  within  the  appel- 
late jurisdiction  of  the  Supreme  Court, 
where  the  district  court  dlatinetly  ruled 
that  incb  indictment  waa  sufflcicmt  in  its 
technical   or   formal  details,  and,  although 

E'ving  special  prominence  to  certain  regu- 
tiona  of  the  Postmaster  General,  consid- 
ered the  effect  of  the  Federal  statutes  in- 
dependently of  auch  r^pilations  upon  the 
sufficiency  and  legality  of  the  postmasto^ 
return,  a  construction  of  the  statutes  bring 

Non. — On  appeal  by  government  in  eria- 
inal  caae — see  note  to  United  8t«tM  T. 
Stevenson,  64  L.  ed.  U.  S.  163. 

On  interference  by  eourta  witli  ruling!  of 
Postoffice  Department — see  notea  to  United 
Statea  ex  rel.  Keinoch  v.  Cortelyon,  12 
L.R.A.(N.8.)  160,  and  National  L.  Ina.  Co. 
T.  National  L.  Ina.  Co.  02  L.  ad.  U.  8.  808. 
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to  detennin*  the  Tklidit;  of  the 
rM>u1fttlon>. 
IWOi  other  cam,  m»  Appeal  aod  BTrot,  I.  e- 

la  DlKCat  8ap.  Ct  IBOB] 
OmiBplrac;  —  to  defraud  VnltMl  Statea 

^  irrecularlj  IncreaalnK  poBtmaBter'a 

S.  A  conaplTAcf  to  increase  the  grow  re- 
aeipta  of  ft  poetoBlee  upon  which  ui«  poet- 


turn  to  Uie  Dapartment  ma  ■  part  of  the 
groBB  receipta  of  the  poetolllce  upon  whleb 
hia  Mlary,  UBd«r  the  set  of  Harcb  3,  18S3, 
ia  to  be  fixed,  the  receipt!  from  the  lale  ol 
atampa  in  large  or  unuaual  quantitiea,  to 
be  uaed  In  mailinK  matter  at  any  other  post* 
oflSce,  la  punishable  under  tho  Federal  Crimi- 
nal Code,  I  206,  making  It  a  crime  for  a 
poitmaater  to  make  a  falae  return  for  the 

maater'a  aalary  is  to  be  fixed,  by  the  unlaw-  purpose  of  fraudulently  increasing  his  com- 

fvl  aale  and  purchaae  at  that  office  of  large  peneation,  since,  even  if  the  runDations  of 

qnantitiet  of  sUmps  to  be  used  in  mailing  the  Poatmaeter  General  adopted  under  the 

matter  outside  the  delivery  o(  such   office,  auppoaed  authority  of  U.  8.  Rev.  Stat.  J  181, 

ia   one  to  defraud   the  United   States, — ei-  u.  g.  Comp,  Stat.  1901,  p.  80,  that,  In  de- 

pecially  where  the  postmister  at  whose  of-  termining  such  gross  receipts,  unusual  sale* 

See  the  sUmps  are  to  be   used   rec«i*e»  a  shall    no?  be    included,   are   invalid,    f   208 

fixed  salary.  of  such  Code  regards  aa  criminal  unlawfully 

('"  <"!•'  «l*^ '»,C<»'>»P"«=y.  "■■  •»  JM-  induced   sales,    sales   made  outside  the   de- 

i.^„m^'  ^ifr...„..  -.1 — «.  '''ST  o'  the  office,  and  sales  otherwise  than 

PoatoflBco  -  poatmaater'a  MUry  -  groSB  ^^  p/^^ided  by  law  or  the  regulations  of  the 

r^?^™''™^^!."'^.'^™.^ Po^t-Tiee  Department.          ^ 

3.  The  groM  receipta  of  a  postofflce  upon  [p^,  ^j^,,  ^      ^  Postofflce,  II,  In  Dlgwt 
which,  under  the  act  of  Kardi  8,  1883  (22  gnp,  ct.  IBOS.J 

But.   at   L.    600,    chap.    142,    U.   8.   Camp. 

8Ut.  1901,  p.  £810),  the  compeneation  of  [Mo.  838.] 
the   postmaaier   ia  to  be   fixed,   do  not   in- 
clude receipts  arising  out  of  violatione  of  Argued   April    18    and    14.    1914.     Decided 
the  Federaf  Criminal  Code,  g  SOS   (36  Stat.  u^y  4    1014 
at  L.  1128,  chap.  321,  U.  8.  Camp.  Stat.  '     ' 
Snpp.   1011.  p.  1660)     malting  it  a  crime  v  jj  ERROR  to  toe  District  Court  of  the 
!?H.'tiF'^.'?i™  ^  hi.'X.   „;^?;.n«"  A     United  SUtea  for  the  District  of  Massa- 
iido  the  delivery  of  hie  office,  or  to  induce,  ^husetU  to  review  a  judgment  suitaioing  a 
or  attempt  to  induce,  for  the  purpose  of  in-  """'"'-•    ,..,;"..                     " 

. :__  *'..;.    --nip^^aation,    the^rchaso  demurrer  to  an  .ndictmcnt  charging  a  c<jn- 

.  ._   _     r  postal  cards  «pir*ey  to  defraud  the  United  Statee,  and 

or  the  regula-  to  violate  certain  provisions  of  the  postal 

tioni  of  the  Postoffice  Department.  laws.     Reversed. 

[For  other  oki,  see  Fostoiace,  II.,  In  Dlgect  g^e  same  ease  below,  211  Fed.  206. 

Bnp.  Ct.  1B0B.1                                                  ,  The  facte  are  eUted  in  the  opinion. 
Bxecative  departments  —  ref^lattona  of 

PoBtmaater  Genera)  —  return  of  poitt-  Assistant     Attorney     General     Wallace 

Olllce  recelpU.  argued  the  cause  and  filed  a  brief  for  plain- 

4.  The  authority  of  the  Postmaster  Gen-  i^g  ^  error: 

eral  under  U.  8.  Rev.  Stat,  I  161,  U.  S.  >n,,.  ,..„-l  v..  i„r\mA',Mtnn 

Comp.   Stat.  1001.   p.    80.  to  make 'regula-  ^''  f  o"^  ^'^ J  p,„„    o"»„  n    R    (ses 

tiona  not  inconsistent  with  law  for  thrgov-  "'"'*^,^'»t^',!;  *^!"„*°' i"*?  ^\  ^'^  | ,' 

emment  of   his   Department,   and   the   wn-  »36.   B7    L  ed.   333.   338,   44   L.RA.[N.S.) 

duct  of  ita  officers  and  clerks,  includes  the  32B,   33  Sup.  Ct   Rep.   141;   United   SUtes 

power  to  jjrescrlbe  that,  in  det«rmining  the  t.  Button,  215  U.  B.  204.  54  L.  ed.  201,  30 

gross   receipts  of  a  poatoffice,  upon  which,  Sup.  Ct.  Rep.  116;  United  States  v.  Keitel, 

under  the  act  of  March,  8,  1883,  the  salary  211  xj.  8.  397,  58  L.  ed.  244,  29  Sup.  Ct. 

of  the  postmaster  is  to  be  fixed,  stempa  sold  j^^-    jgj 

U  large  or  unusual  quantities,  to  be  us«l  ^    ^^^  .,           receipts"  means  reeeipte 

in  mailing  mntter  at  other  postoffices,  will  ,        ,    _       , S    » .-+  »-  1.— 

not  be   included,  and  to   require   the  post-  "^^^-B  from  «lea  made  pursuant  to  law 

master  to  ascerteln  and  report  the  Inten-  «"i  U""  regulaOons  of  the  Postoffice  Depart- 

tioD  of  the  purchaser  of  stamps  or  stamped  ment 

paper  in  large  or  unusual  quantitiea,  such  Lewit  Pub.  Co.  v.  Wyraan,  104  C.  C.  A. 

r^ulations  being  purely  administrative  of  mf^  182  Fed.  13;  McKee  t.  United  Btotes, 

th»  law,  which  manifestly  intends  that  the  154  jj.  S.  287,  203,  41  L.  ed.  437,  430,  17 

ROSS   receipta   from   lawful   sales   only   are  g         pt.   Rep.  92;    State  v.  Illinol.  C.   R. 

to  U  the  meagre  of  the  postmaster  ''           „! /                  jj    g    81^      g^^,^ 

asoludins  receipts  arising  out  01  violations  tT..            .         _  '         ..        n,            ,^-,    m 

Of  the  Federal  Criminal  &de,  |  208,  making  -iU'""   ^'-   Co.   v.   Van    Cleave,    101   111 

oriminal   unlawfully   induced   aales   outaide  *10,  81  N.  E.  04;  People  ex  rel.  Continental 

of  the  delivery  of  the  office,  and  sales  other-  Ins.  Co.  r.  Miller,  177  N.  Y.  SIS,  70  N.  E. 

wise  than  aa  provided  by  la.w  or  the  regu-  lO;    State  ex  rel.  Breckenridge  v.  Fleming, 

Utioni  of  the  Postofflce  Department.  70   Neb.    523,    07    K.   W.    1003;    Btata   ». 

'^  CI?  Sn^tRTp.^Ct^fooir''""""*  Northwestern  Teleph.  Exch.  Co.  107  Minn. 

Poatofllce  -  offeu-M  -  false  return  by  390J20N.  W   584                  ,    „     ^  ^ 

poatmaster.  Departmental  construction  sDOold  not  be 

5.  A  postmaster  who  includes  In  hb  T*-  dl^rcgudad  or  oTcrtnrned  except  for  eogent 

••>-•«■  „,«.,Goo8k-"" 
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rcMona,  utd  nnlen  It  !•  clear  ttut  meh  Uuiy  wiet  in  that  eonnection  wara  d»' 

coiutruetlon  IB  erroneous.  elded  in  the  court  of  cUinw. 

United  SUtes  t.  Johmton,  124  U.  B.  236,  Ruah  v.  United  SUtM,  U  Ct  CL  221; 

253,  31  L.  ed.  389,  396,  B  Sup.  Ct.  Re]p.  446.  Andrewi    t.    United    Stfttea.    47    Ct    CL 

The  rcguUtiou  ot  the  Poetmoater  Oen-  61;  Adanu  t.  United  SUtes,  SO  Ct.  CL  lU; 

er»l  ber«  drftwn  in- question  are  vslid  and  Qeddea   t.   United    SUtes,   38   CL   CL   428; 

not  in  excess  of  Uw.  WMting  v.  United  SUtea,  35  CL  CL  SSls 

Lmrts  Pub.  Co.  T.  Wymsn,  104  C.  C.  A.  Sherlock  t.  United  SUtes,  43  Ct  CL  IGl; 

463,    182    Fed.    13;    CampbeU    t.    United  Jocobe  t.  United  SUtes,  41  Ct.  CL  4BE. 

SUtes,  107  U.  S.  407,  27  L.  ed.  602,  2  Sup.  Other  cases  in  which  the  Taliditj  of  d»- 

Cb  Hep.   759;   Haas  t.  Henkel,  216  U.  8.  partmental     regulations     were     considered 

462,  &4  L.  ed.  569,  30  Sup.  Ct  Rep.  249,  are; 

17  Ann.  Caa.  1112;  United  SUtea  v.  AnU-  Re  Pag^  12S  Fed.  317;  Borden  v.  United 

kamnia  Chemical  Co.  231  U.  S.  654,  anU,  SUtea,    132    Fed.    205;    United    SUtes    *. 

419,  34  Sup.  Ct  Bep.  222.  Sjmonds,    120   U.   B.   46,   30   L.  ed.   557,  7 

The  Indictment  may  be  sueUined  without  Sup.    Ct    Rep.    411 ;    PatUrson    v.    United 

reference   to   the   regulation   of   the   Post-  SUtea,   104   C.  C.   A.   434,   181    Fed.   070; 

master  General  Brubl  Bros.  t.  Wilson,  123  Fed.  067;  Hoov- 

United  SUtea  t.  Eeitel,  211   V.  B.  370,  er  v.  SaUing,  40  C.  C.  A.  2«,  110  Fed.  43; 

63  L.  ed.  230,  29  Bup.  Ct.  Rep.  123;  United  Bruce  t.  United  SUtea,  120  C.  C.  A.  370, 

SUtea  T.  Newton,  48  Fed.  216.  202  Fed.   100. 

Mr.  Philip  Rnbenatein  argued  the  «u«e.  V   **'?   "Pilation   [■   i-'^Ud.    tte   «»• 

««1,  with  Mr.  Timothy  Howart,  flied  a  brief  "P"*"?  .*•  do  acU  prohibited  tlierem  i.  >rt 

for  defendants  in  err^r:  *  f """P™?  J«  ^^'S""'       „,„    „     .„ 

— .         LI                       1     1    II    11    '•      .1.  United   SUtes  v.   Bifgn,   211   U,   S.   007, 

,«»lim  of  tb,  ,„„  to  ™ol  Ih.  rojul..  ct'Eep/j,,;  Wim«.».  ..  UolW  SUti 

tioB.      If    thU    bo    ■    coDBtruotion    by    tbe  .  ^/„       '      „  .     ,^    „„    „.  „„   ^ 

lo.«r  toort  of  |  161  ol  tk.  Eort..!  SUt-  |"  "•  f  <».  52  J-  •»■  "».  "  Bop.  Ct 

uUi    (U.  8.  Comp.  Stot.  IflOl,  p.  BO),  It  P' 

doai  not  coooUtuto  .  ooratruotloo  ol  tb.  j,,  j^,„  ^..^onn.  ddi..,.d  Ih,  opi.- 

■tatuto    upon    wbicb    tbe    iodictment    ui  ^^^  ^j  ^^^  ^^^, 

^li^'Lt  r'pft'f^fun:  s  rb'«;TZ"=.:;.^'rs'z-  ".; 

SJ- II sVit'^^™"";" ""■^"'•"■'  srL'^-.r.TSbr^S*™:^ 

^     T.  7"     .       ?'       V  V     u.             ,  In  the  indictment  in  the  flrst  count,  as  fol- 

The  Postmaster  General,  by  hU  regula-  i„„.     ^^^^  ^  P„t^,  ^„   poatmaster 

tion,   proposes  to  base  the   salary  of   the  ^f   the  United   SUtea  postoffice   at   North 

postmaster   upon   gross   receipU,    less   un-  Brookfleld,    Massachusetta,    a    second  clssi 

usual  saW:    in   other  worda,   upon   some-  om<».    The  salary  of  the  office  was  fixed  by 

thing  leaa  than  gross  recelpU    He  has  no  the   Postmaster   General,  pursuant  to   law 

right'  thus   to   change   the   method   which  uid  the  r^ulationa  esUblished  by  him,  st 

Congress    has    clearly    provided    for    fixing  92,000  a  year,  the  salary  being  based  and 

salaries.  ascerUined  upon  the  gross  receipU  of  the 

United  SUtea  t.  George,  228  U.  S.  14,  offlce  for  the  tweWe  months  next  preceding 

67  L.  ed.  712,  S3  Sup.  Ct  Rep.  412;  Unit-  the  Slat  of  March,  ISll.    Tbe  law  required 

ed  8UtM  V.  Eaton,  144  U.  8.  687,  36  L.  ^^  salary  to  be  adjusted  annually,  and  the 

ed.  604,   12   Bup.   Ct.   Rep.   784;    Morrill  t.  next  ■djustment  was  required  to  be  made  by 

Jonea,  106  U.  S.  406,  27  L.  ed.  28T,  1  Sup.  ^^  Postmaster  General  in  accordance  witb 

Ct  Rep.  423;  Williamson  v.  United  Sutes,  *•>•  Po^  receipts  of  the  offlce  as  shown 

807  U.  S.  425.  62  L.  ed.  278,  28  Bup.  Ct  ^^  ""  quarterly  returns  of  the  postmaster  to 

Ren    163  ^^'  Auditor  of  the  Poetofflce  Department  for 

Tii.  eourt  hM  definitely  Uld  down  the  S,^yrit7;^/,r:;"L'^r^^ 

Uw  that  neither  executive  ofBcers  nor  the  on  the  ensui^ig  Ist  of  July,  1012.    He  Post- 

appoint^g    power   can,    during  the  service  ,^ter  General  was  requir«l  by  law  and  th. 

of  an  offlcer,  either  mcrease  or  diminish  a  esUblished  regulaUons  in  readjusting  such 

aalary  fixed  by  sUtute.  salary  not  to  include  in  the  gross  r«ceipt* 

Gla»*y  T.  United  BUtes,  182  U.  8.  566,  of  the  offlce  tbe  moneys  received  by  the  post- 

601,  46  L.  ed.  1247,  1260,  21  Sup.  Ct  Rep.  master  for  the  sale  ot  sUmps  to  any  persca 

891;    United   SUtes   v.   Wilson,    144  U.   S.  or  persons  in  large  quantities,  to  be  need 

24,  3«  L.  ed.  332,  12  Snp.  Ct  Rep.  6».  la  other  [519]  poatofflcM  than  the  North 
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BrMkBeU  offlec  for  Buuling  purpoaea,  or  in 
that  offlce  if  such  matter  in  the  ordinary 
MMTM  would  not  b«  depoaitad  lor  mailing 
im  the  Utter  olBoa. 

Tnnk  B.  Winchell,  of  North  Rrookfleld, 
«M  tlia  preeident  and  general  manager  of 
tkf  .Oxford  Linen  Milla,  a  corporation  hav- 
ing its  usual  plaue  of  busincas  at  North 
Brookfleld,  and  William  6.  Bdwarda  and 
Harrr  H.  Piatt,  both  of  New  York,  wera 
olBcen  of  the  Sterling  Debenture  Company, 
a  corporation  having  its  place  of  buaineaa  in 
New  Vork,  and  they  and  Foeter,  well  know- 
ing the  premiaea,  conapirod  to  defraud  the 
United  Statea  of  ita  money  and  property 
liy  Winchell  purcbaaing  from  the  United 
6UtM  In  behalf  of  the  Orford  Linea  Milla, 
with  the  knowledge,  consent,  and  connivanoe 
of  Foater,  quantitiea  of  United  Statea  poat- 
ag«  attunpa  to  be  aent  to  tbe  Sterling  De- 
bMiture  corporation  at  New  York,  and  Bd- 
warda and  Piatt  ai  its  officers  were  to  cause 
it  to  nae  them  in  the  prepayment  of  pos- 
tage upon  matter  to  be  deposited  in  the 
poatoffiee  in  New  York  or  in  some  other 
officfe,  with  the  view  and  intent,  by  cieana  of 
the  purchase  of  stampa  as  atated,  of  irregu- 
larly and  improperly  increasing  the  gross 
receipts  of  the  North  Brookfleld  postoOIce 
(or  the  tweWe  months  beginning  on  the  1st 
of  April,  1911,  and  ending  on  the  Slat  of 
March,  1S12,  and  thereby  enabling  Koater, 
aa  such  postmaster  to  make  returns  to  the 
Auditor  of  tbe  Postofflce  Department  as  a 
baaia  for  the  adjustment  of  Foster's  salary 
for  the  fiscal  year  beginning  July  1,  1B12, 
which  returns  ahould  include  the  sale  of 
atampa  »o  made  to  Winchell  In  addition 
to  the  aal«  of  atampa  made  by  Foater  to 
other  persons  in  the  regular  buaineaa  of  the 
North  Brookfleld  office,  with  tlie  intent  and 
view  of  violating  the  regulations  of  the 
Poatoffiee  Department,  and  for  tbe  purpoae 
of  fraudulently  increasing  Foater'a  salary, 
and  with  the  further  intent  thnt  such  sales 
ahould,  in  violation  of  the  Poatoffiee  regula- 
tlona,  be  included  and  [&20]  deemed  a  part 
of  the  groaa  receipts  of  the  North  Brookfleld 
ofllee  for  the  period  above  mentioned,  and 
be  made  in  part  the  basis  of  the  readjust- 
ment of  Foster's  salary.  All  the  acta  done 
by  Foster,  Winchell,  Edwards,  and  Piatt 
ware  dona  knowingly,  wilfully,  and  fraudu- 
lently for  such  purpose;  that  ia,  for  the 
pnrpoaa  of  increaaing  the  salary  of  Foater 
faj  a  anm  of  money  ia  exceaa  of  that  which 
ha  would  be  lawfully  entitled  to  receive,  and 
to  canae  anob  excessive  sum  to  be  paid  to 
Mi^  and  thereby  cheat  and  defraud  the 
Uaned  SUtea  thereof. 

In  pursuance  of  the  unlawful  eonapiracy, 
•Bd  to  atfect  Ita  object,  oa  the  lat  of  July, 
U1I,  Foater,  aa  aueh  poatmaater,  made  a 
falaa  ntum  to  the  Poatoffiee  Department  of 
IS  L.  ed. 


the  groaa  reoeipta  of  the  North  Brookfleld 
offlce  for  the  quarter  ending  June  SO,  1811. 

In  further  pursuance  of  the  eonapiracy, 
and  to  efFect  Ita  object,  Winchell,  on  June  2, 
1911,  at  North  Brookfleld,  aent  by  r^stared 
mall  to  the  Sterling  Debenture  corporation 
at  New  York  a  certain  package,  and  also 
in  purauance  of  the  conspiracy,  and  to  effect 
ita  object,  Winchell  bought  from  Foater 
postage  atampa  to  the  value  of  |200. 

In  a  aecond  count  the  indictment  charges 
that  the  defendanta  unlawfully  conspired  to 
commit  an  offense  against  the  Unitad 
Statea,  epeoifled  to  be  an  offense  denounced 
by  I  206  of  the  act  of  March  4,  1W9,  en- 
titled, "An  Act  to  Codify,  Reviaa,  and 
Amend  the  Penal  Laws  of  the  United 
SUtea"  (86  .Stat,  at  L.  1128,  chap.  321,  U.  6. 
Comp.  Stat.  Supp.  191],  p.  1649],  in  that 
Foster,  as  aucb  postmaster,  should,  in  vio- 
lation of  the  aectinn,  knowingly  and  fraudu- 
lently iacreese  Foster's  salary  and  eompen- 
nation  by  knowingly  and  fraudulently  fail- 
ing to  report,  in  the  report  of  the  groaa 
receipts  of  bis  office  required  by  law  and 
the  regulations  of  tbe  Poatoffiee  Dppaitmmt, 
large  and  irr^ular  sales  of  atampa  to  be 
made  by  Foater  to  Winchell  aa  preaident 
and  general  manager  of  the  Oxford  Linen 
Mills,  net  to  be  used  by  that  corporation, 
or  by  Winchell,  or  by  any  other  person  for 
[S2I]  the  mailing  of  matter  at  the  North 
Brodcfield  office,  but  to  be  used  for  mailing 
matter  at  New  York  or  in  some  other  office 
other  than  tbe  North  Brookfleld  offlce,  with 
the  Intent  and  for  the  purpose  of  increaaing 
the  compenaation  of  Foater  aa  aueh  post- 
master. Tliat  in  pursuance  of  aueh  oon- 
splracy  Winchell,  on  June  2,  1S11,  pnr- 
chaaed  atampa  of  the  value  of  $200. 

In  pursuance  of  the  conspiracy  and  to 
effect  its  object,  Foater,  on  the  1st  of  Jafy, 
1011,  made  a  false  return  to  the  Auditor 
of  the  Poatofflee  Department  <d  the  groas 
receipts  of  his  office.  Aa  overt  aiCt  by  Win- 
chell is  charged. 

The  defendants  were  duly  arraigned  and 
pleaded  not  guilty,  but  subsequently  with- 
drew their  pleas  of  not  guilty  and  filed  de- 
murrers to  the  indictment. 

The  grounds  of  demurrer  were  the  tame 
as  to  both  counts,  and  werei  (1)  Tbe  faeta 
alleged  did  not  constitute  a  erimei  (2)  nor 
an  offenae  at  common  law;  (3)  nor  a  vio- 
lation of  the  atatutes  or  penal  laws  of  the 
United  Statesi  (4)  nor  a  vlolatloa  of  aay 
valid  regulation  of  the  Poatmaster  QoMral; 
(B)  eaoh  aad  every  one  of  Us  regulations 
b  invalid. 

The  demurrera  to  the  first  count  were  sna- 
taioed  on  the  gronnd  axpiaaaed  by  the  eonrt 
in  lU  opinion,  that  the  act  of  Uardi  I. 
1«8S  (IS  Btat  at  L.  600,  ehap.  lit,  U.  8. 
Oonp.  Stat.  IMl.  |^  «»),  pmUm  that 
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tha  HlftriM  of  poabiiMUrt  of  Uie  Mcood 
elMI  ahaU  be  dotennined  b;  the  groM  re- 
wlpta  of  the  office,  And  that  the  Po«tm«st«r 
General  had  no  power  to  qualifj  tbe  require- 
nent  of  tbe  law  by  providing  tbat  unusual 
nlea  of  atampe  ihould  not  b*  included  in 
Mtimatlng  the  groa*  receipts. 

In  paMing  upon  the  demurrer*  to  the 
Moond  eonnt  tbe  oonrt  said  that  tbe  eount 
charged  tb«  defendants  with  a  conspiracy  to 
eommit  "the  offense  denouuoed  by  |  ZOO  of 
tbe  Criminal  Code,"  that  aection  providing, 
imtar  alia,  that  whoever,  being  a  postmaster, 
■ball,  for  the  purpose  of  fraudulently  in- 
ereasinj  his  compensation,  make  a  false  re- 
turn, statement,  or  account  to  any  officer  of 
tbe  [582]  United  BUtes,  aball  be  punished. 
The  crime  denounced,  the  court  aaid,  in- 
cluded "two  essential  elements:  (1)  that  a 
return  sball  be  made,  which  was  known  to 
be  tabe;  and  (E)  that  such  false  return 
■hall  have  been  made  'for  tbe  purpose  of 
fraudulently  increasing  compensation.' " 
And  tbe  court  observed  that  there  could  br 
no  criminality  unless  a  false  return  was 
made  for  the  purpose  stated,  and  that  it 
appearing  fram  the  indictment  that  tbe 
alleged  return  made  by  Foster  was  to  secure 
for  him  only  what  he  was  legally  entitled 
to  receive,  he  committed  no  crime  under  | 
206,  "and  the  alleged  conspiracy  to  do  so 
waa  not  a  conspiracy  to  eommit  the  offense 
denounced  thereby." 

It  will  be  observed,  therefore,  that  the 
court  held  that  the  Indictment  charged 
neither  a  conspiracy  to  defraud  the  United 
States  nor  to  make  a  filse  return,  because 
the  object  of  each  conspiracy  was  to  ob- 
tain only  what  Foster  was  l^ally  entitled 
to;  namely,  an  increase  of  salary  basod  upon 
the  gross  receipts  of  his  office,  and  that  it 
was  immaterial  how  they  were  increased  or 
for  what  purpose  increased. 

The  case  was  brought  here  under  thr 
eriroinnl  appeals  act,  its  provision  being 
that  this  court  has  jurisdiction  on  writ  of 
error  taken  by  the  United  State*  in  crimi- 
nal cases  "from  a  decision  sustaining  a  de- 
murrer to  any  indictment  where  such 
decision  is  based  upon  tbe  invalidity  or  con- 
•tmction  of  the  statute  upon  which  the  in- 
dictment ia  founded."  It  is,  however,  con- 
tended by  defendants  in  error  that  this 
oonrt  has  no  Jurisdiction  because,  it  is 
further  contended,  the  district  court  gave 
the  same  meaning  to  the  statutes  upon 
which  the  indictment  was  based  as  the  gov- 
ernment asserted  waa  the  correct  one,  and 
only  decided  that  tbe  regulation  of  tbe 
Postmaster  Oeneral  was  beyond  his  power 
to  enact  under  Revised  SUtut«s,  |  161  {U. 
S.  Comp.  SUt.  IBOI,  p.  80),  upon  which 
■action  alone  he  claimed  the  power.  Nor, 
It  is  further  contended,  were  the  words 
lOTS 


"gross  receipts"  Interpreted.  [SSS]  ' 
only  question  was,"  counsel  says,  "wh* 
there  was  power  in  an  adminlrtratiTC  ol- 
flcer  to  make  the  regulation  limitii^  its 
■nope."  It  ia  further  urged  that  if  those 
worda  were  interpreted,  tbe  indlcbnent  WM 
not  founded  upon  tbe  act  of  1888,  lAsn 
they  occur. 

A  U«k  of  jurisdiction  is  also  urged  to 
review  tbe  ruling  upon  the  second  count.  It 
being  based  on  (  206  of  the  Criminal  Code^ 
the  construction  or  interpretation  of  which 
was  never  in  dispute.  "Whether  it  applied 
■or  not,"  it  is  said,  "had  to  be  determined  by 
the  validity  of  tbe  regulation." 

We  think  the  contentions  arc  outenable. 
The  court  .distinctly  ruled  that  tbe  indiet- 
mpnt  was  in  technical  or  formal  details 
sufficient,  and  tbe  contention  of  the  partisa 
not  only  submitted  for  decision  tbe  validly 
of  the  regulations  of  the  Postmaster  Gai- 
eral,  but  also  the  sufficiency  and  legally 
of  the  returns  made  by  Foster  under  the 
provisions  of  the  statutes.  Tlie  court,  it  i* 
true,  gave  especial  prominence  to  the  regu- 
lations, hut  tbe  effect  of  tlie  statuses  inde- 
pendently of  the  regulations  was  necessarily 
considered.  In  other  words,  the  court  must 
have  considered  and  decided  that  a  con- 
spiracy to  establish  a  basis  for  a  false  re- 
turn for  the  purpose  of  increasing  Foster's 
salary  was  not  prohibited  by  law;  and,  be- 
sides, a  construction  of  tb*  statutea  was 
necessary  to  determine  tbe  validity  of  the 

The  ease  being  one  of  statutory  conatrne- 
tion,  a  consideration  of  the  statutea  becomes 


provided  by  the  act  of  March  >, 
1883,  that  the  "compensation  of  poatmasten 
of  tbe  first,  second  and  third  olassea  shall 
be  annual  salaries,  assigned  in  even  hun- 
dreds, of  dollars,  and  payable  in  quarterly 
payments,  to  be  ascertained  and  fixed  by  tbe 
Postmaster  General  from  their  respective 
quarterly  returns  to  the  Auditor  of  tbe 
Treasury  for  the  Postoffice  Deparbneat 
...  to  be  forwsrded  to  tbe  First  Assist- 
ant [S24]  Postmaster  Qeneral,  for  four 
quarters  immediately  preceding  the  ad- 
justment," according  to  tbe  groas  receipts, 
the  amount  of  which  not  only  determines 
the  classes,  but  the  eompensation  of  the 
offices   within   classes. 

By  I  4  of  tbe  act,  the  Postmaster  Gen- 
eral is  required  to  readjust  the  salariea  ti 
the  first,  second,  and  third  elasa  at  tbe  be- 
ginning of  each  fiscal  year.  The  same  sse- 
tion  filed  the  salary  of  tbe  poatmastw  at 
the  Washington  Postoffice,  and  provided 
that  "in  no  case  shall  the  salary  of  any 
postmaster  exceed  tbe  sum  of  ■ix  thousand 
dollars,  except  in  the  ci^  of  New  Tcrk, 
where  the  salaty  of  the  poatmaatw  afaall  f» 
|M  U.  S. 
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nuiii  as  now  fixed  b;  Uw,  at  ^ht  thouiuid 

SmUcoi  3T  of  tha  Crimiiwl  Code  nuUcn 
it  kn  offeoM  to  cDnapire  to  defraild  the 
Cnited  8tAtM  in  any  manner  or  for  anj  par- 

poM. 

Section  206  of  the  Mune  Code  malcM  it  a 
erime  for  a  poBtmaater  to  make  a  falae  re- 
turn, for  the  purpoae  of  fraudulentlj  In- 
oreaaing  hie  compenaation,  or  to  induce  or 
attempt  to  induce,  for  meh  purpoH,  anv 
person  to  depoeit  mail  matter  in  or  forward 
in  an;  manner  for  mailing  at  the  office 
wliere  inch  poatmaater  ia  employed,  know- 
ing •neb  matter  to  tie  properly  mailable  at 
•ome  other  office. 

Section  208  makes  it  a  crime  for  a  poat- 
maatcr  to  dispose  of  stamps  outside  of  the 
deliver;  of  his  office,  or  to  induce  or  attempt 
to  induce,  for  the  purpose  of  increaiing  his 
etmipensatioa,  the  purchase  of  stamps, 
stamped  envelops  or  postal  cards  other- 
wise than  as  provided  b;  law  or  the  regu- 
lations of  the  Postoffice  Department. 

B7  I  161  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1001,  p.  80),  it  is  provided  that 
"^e  head  of  each  Department  is  authorised 
to  prescribe  regulations,  not  inconsistent 
with  law,  for  the  government  of  his  De- 
partment, the  conduct  of  its  officers  and 
elerks,  [and]  the  distribution  and  perform- 
ance  of   Ita  business.     ,     .     ." 

In  pursuance  of  the  authority  so  given, 
the  Poatmaster  General  made  the  following 
rvgulation: 

[S2S]  "2.  In  determining  the  'gross  re- 
eeipts'  upon  which  the  salary  of  a  postraas- 
ter  shall  be  based,  stamps,  stamped  envelops, 
and  postal  cards,  sold  in  large  or  unusual 
quantities  to  any  person  to  be  used  in  mail- 
ing matter  at  other  postofflces  will  not  be 
included,  whether  the  sale  be  made  with 
or  without  solicitation  by  the  postmaster. 
When  pottage  stamps  or  stamped  paper  are 
sold  in  large  or  unusual  quantities,  it  shall 
ba  tlie  dn^  of  the  postmaster  to  inquire 
Into  and  ascertain  whether  or  not  the  pur- 
ehaaer  intends  to  use  such  postage  stamps 
or  stamped'  paper  tor  mailing  matter  in 
bis  office,  or  other  offices ;  and  the  fact  shall 
be  clearly  indicated  in  his  monthly  stock 
report  on  Form  3240  to  the  Third  Assist- 
ant Postmaster  Oeneral.  Upon  evidence  of 
neglect  of  the  postmaster  to  ascertain  and 
report  auch  facts,  he  will  be  required  to 
refund  the  amount  of  the  excess  salary  and 
allowances  be  may  have  received  on  aeeoont 
c{  inch  sales." 

It  is  manifest  from  the  quoted  provisions 
that  their  purpose  is  to  fix  the  salary  of 
postmasters  by  the  normal  receipts  of  their 
TMpective  officea,  and  thereby  keep  the 
oficeis  in  relation,  and  to  secure  such  end 
quarterly  returns  are  required  to  b«  made 


by  each  postmaster,  and  each  is  problbitad 
under  criminal  penalty  from  selling  or 
disposing  of  stamps,  atamped  envelops  or 
postal  cards  outside  of  the  delivery  of  hia 
office,  or  selling  or  disposing  of  stamps, 
etc.,  otherwise  than  as  provided  by  law  or 
the  r^ulations  of  the  Postoffice  Department. 
In  other  words,  the  false  returns  and  desig- 
nated disposition  of  stamps  are  mHde 
crimes,  and  made  crimes  to  secure  the  pur- 
pose of  the  law  to  keep  the  legal  measure 
of  the  salaries  unimpaired  and  the  relation 
of  the  offices  intact.  It  may,  indeed,  be  that 
in  one  tenae  the  United  States  would  suffer 
no  loss  by  the  derangement  of  their  rela- 
tion; in  another  sense  the  United  Btatea 
would  t>e  defrauded.  One  of  the  postmaaters 
would  fraudulently  obtain  a  greater  salary 
than  he  was  entitled  to.  But  distinctly 
would  the  United  [826]  SUt«  be  defraud- 
ed under  the  facts  charged  in  the  indkt- 
raent,  the  poatmaster  at  New  York  having 
a  fixed  salary  of  ei^t  thousand  dollara. 
See  in  this  connection  Haaa  v.  Henkel,  216 
U.  8.  462,  470,  64  L.  ed.  669,  677,  30  Sup. 
Cb  Hep.  U9,  17  Ann.  Cai.  1112. 

The  sole  theory  of  the  act  of  1883  U  that 
every  postmaster  shall  receive  a  salary  de- 
pendent upon  and  r^pilatad  by  the  amount 
of  businesa  done  at  his  office  (United  States 
V.  Wilson,  144  U.  6.  24,  28,  3B  L.  ed.  332, 
333,  IK  Sup.  Ct  Kep.  6S0)  under  normal 
and  natural  sales  of  stamps,  not  unlawfully 
Induced  sales.  This  being  the  law,  what 
does  the  indictment  chargeT 

(1)  The  salary  of  the  poatmaater  waa  to 
be  adjusted  in  aecordanoe  with  the  returns 
of  the  gross  receipts.  (2)  By  the  law  and 
regulation  of  the  Postmaster  General  the 
postmaster  was  not  to  include  in  the  gross 
receipts  mon^s  received  from  the  sale  of 
stamps  in  large  or  unusual  quantities  which 
were  (a)  to  be  used  upon  matter  ia  some 
other  postoffice,  or  (b)  need  upon  matter 
deposited  at  North  BrookfleU  if,  in  the 
ordinary  and  usual  course  of  business,  such 
matter  would  be  deposited  at  some  other 
office.  (3)  The  defendants  conspired  with 
Winchell,  who  purchased  from  Foster  with 
Foster's  connivance  large  quantities  of 
stampa  to  be  uaed  by  the  Sterling  Deben- 
ture corporation  for  mailing  matter  at  New 
York  or  some  other  otDce  than  North  Brook- 
field,  and  by  such  pnrohaae  to  irregularly 
and  improperly  increase  the  gross  reoeipU 
of  the  North  Brookflsld  office,  and  thereby 
enable  Foster  to  make  returns  as  a  basis 
for  the  readjustment  of  his  salary  In  vio- 
lation of  the  regulations  of  the  Postoffice 
Department,  and  for  the  purpoae  of  Inareaa 
ing  bis  salary,  and  thereby  oheat  and  de- 
fraud the  United  Statea. 

The  second  count  charges  a  violatton  of 
I  206  of  the  Criminal  Coda,  ij  eonapirlng 
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In  tha  nunaer  we  hkve  klread;  set  out,  and 
which  tMed  not  be  repeated. 

It  i*  cleftr  from  theae  proviBioni  tb&t 
U  the  grow  receipt!  (roin  lawful  uIm  which 
are  to  be  the  meantre  of  tbe  aaUrj  of  the 
pOBtmaat«r,  and  that  unlawfully  induced 
[BS7]  aalea  {|  208),  wlee  made  "ontalde 
of  the  deliver;  of  the  office"  (id.),  and  aalee 
"otherwiae  than  aa  provided  by  law  or  tbe 
re^latioaa  of  the  Poatoffiee  D^artmenf 
(Id.),  ai«  unlawful  aalea  and  r^arded  u 
erlminaL 

It  would.  Indeed,  be  strange  if  unlawful 
and  erimina]  aalee  were  intended  to  con- 
etltute  a  part  of  tbe  gross  receipts  upon 
which  the  poetmaster's  salary  should  be  ad- 
Justed,  and  It  would  seem  clear  that  to 
prevent  such  result  the  Foatnaster  General 
could  l^all;  exercise  by  tbe  regulation 
under  review  the  power  given  him  by  S 
101,  Rev.  Stat.  (U.  S.  Camp.  Btat.  1901, 
p.  80).  The  regulation  is  purely  adminis- 
trative of  the  law.  (1.)  It  notifies  tbe  post- 
maeter  that,  In  the  gross  receipts  of  1  ' 
office,  stamps  in  large  or  unusual  quantlti 
sold  to  be  used  in  mailing  matter  at  other 
postolSces  will  not  be  included.  This  but 
eseeutea  tbe  purpose  of  the  law;  adds  noth- 
ing to  it.  United  States  v.  Aiftikarania 
Chemical  Go.  SSI  n.  B.  064,  ante,  419,  84 
Sup.  Ct.  Rep.  222;  Lewis  Pub.  Co.  v.  Wy- 
man.  104  C.  0.  A.  463,  182  Fed.  13.  (2.) 
It  requires  tbe  postmaster  to  ascertain  and 
report  tbe  intention  of  the  porchaaer  of 
stamps  or  stamped  paper  in  large  or  un- 
usual quantities.  This  is  properly  supple- 
mental to  the  flrst  requirement,  and  a  rea- 
sonable lupervision  of  the  office,  and  a 
means  of  discovering  unlawful  and  fraudu- 
lent sales.  (3.)  It  provides  that  for  a  neg- 
lect to  so  ascertain  and  so  report  the  post- 
master will  be  required  to  refund  the 
amount  of  the  excess  salary  he  may  have 
reoeived  on  account  of  such  salea.  This  pro- 
vtsion  ii  of  donbtfnl  validity,  but  It  is  not 
of  material  consequence  to  the  questions 
now  involved. 

But  If  the  regulation  be  rts*f(ls<l  ^s  In- 
valid, tbe  indictment  yet  states  an  offense- 
It  counts  not  only  upon  the  regulation,  but 
upon  the  law;  and  the  facta  it  alleges  show 
a  violation  of  tbe  law. 

Judgment  reversed. 


UNITED  8TATSS. 

(See  S.  0.  Beparter>a  ad.  S2S-fiS6.) 

Indiana  —  ooncreaalonal  ooBtrol  ^  dtl- 

sMiatilp, 

1.  The  gnardlanahtp  vt  tW  TMeral  gov- 


emment  over  an  Indian  does  not  cease  whea 
an  allotment  is  made  and  tbe  allottee  be- 
oomea  a  citizen  of  the  United  Stataa. 
[tor  other  cases,   see  Indians,  L.,  la   Dlnat 

Bup.  Ct  1808.] 
United  States  —  right,  to  8n»  —  IndlAB 

allobnenta  —  reatrlctiona  on  klleain- 

tton. 

2.  The  United  SUtee  baa  the  eapaci^  to 
sue  for  the  purpose  of  aetting  aside  a  eon- 
vcyance  of  lands  allotted  to  Indiana  nadar 
its  care  when  reitrictiona  upon  alienatiOD 
have  been  transgrcHtcd. 
[For  other  cases,  see  United  Btatea,  irr-14T, 

In  DUeat  Bap.  Ct  1008.1 
Indians  —  realrlctlons  on  allDnati^n  — 

Jndgmeat  enforcing  contract  of  aale. 


not  be  saved  by  a  Judgment  sustainiDg  the 
vallditv   of   tbe  contract  of  sale  in  a  sait 
by  such  heirs  againit  tbe  purefaaser. 
(For  etber  cases,  sea  Indiana,  VIII.,  la  DUsst 

Sop.  Ct  1808.1 
Indians  —  restrictions  on  allenatloa  — 

salea  by  heirs  of  allottee. 

4.  The  land,  whether  in  the  handa  of  tbs 
Indian  allottee  or  hla  heirs,  must  be  deemed 
to  tte  bound  by  the  restriction  in  the  act  of 
March  2.  1380,  that  "tUe  land  so  allotted 
■haU  not  be  subject  to  alienation  for  twenty- 
five  yean  from  the  date  of  tbe  issuance  ol 
patent,"  in  view  of  the  further  proviaiou 
of  that  act  that  "said  lands  so  allotted  and 


yeara,"  that  the  pateftt  shall  expressly  I 
forth  that  "the  land  therein  described  ana 
conveyed"  shall  not  be  alienated  during  tbia 
period,  and  that  contraeta  "to  sell  or  con- 
vey such  land,"  entered  into  before  the  ei- 
iiiration  of  said  term  of  years,  shall  be  abao- 
utely  void. 

[For  other  cases,  see  Indian*.  Till.,  In  Dlasrt 
Snp.  Ct.  IMM.] 


0". 
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,N  APPEAL  from  the  United  BUtea  Cir- 
cuit Court  of  Appeals  for  tbe  Eifthtb 
Circuit  to  review  a  decree  which  afflrmed 
a  decree  of  the  Circuit  Court  for  the  East- 
em  District  of  Oklahoma,  setting  aaide  a 
conveyance  by  tbe  heirs  of  an  Indian  allot- 
tee.    Affirmed. 

See  same  case  below.  III  C.  a  A.  Ml. 
Ill  Fed.  19. 

The  facts  are  stated  in  the  opintoa. 

Hr.  Jamea  H.  Harkleas  submitted  the 
cause  for  sppeltants.  Messrs.  Halbert  H. 
McCiuer  and  Roland  Hughes  war*  on  ths 
brief: 

Title   having   been    one*   vMted    la   tba 


Noirr.— On    Federal   control   el   1 

rnerally — aee  note  to  Worcestar  t,  Oaocgk. 
L.  ad.  U.  B.  484. 
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JndiBtiB  «ould   be  by  no  lubsequent  kct  or 
acta  taken  awaj  without  their  consent. 

Jones  T.  Meehan,  176  U.  8.  13,  U  L. 
*t,  20  Bup.  Ct.  Rep.  1. 

On  the  admisaion  of  Oklabomft  m  ft  atate 
on  November  IS,  I90T,  all  Indiana  in 
new  state  were  made  citizens  thereof  and 
oi  the  United  Statea. 

Cooley,  Const.  Law,  p.  270;  Boyd  t.  Ne- 
braska, 143  U.  S.  136,  se  L.  ed.  103,  12 
Sup.  Ct.  Rep.  376. 

When  the  United  SUtea  granta  the  prii 
ileges  of  citizcnahfp  to  an  Indian,  gives  to 
him  the  benefit  of,  and  requires  him  to  be 
flubject  to,  the  laws,  both  civil  and  crimi- 
nal, of  the  state,  which  placet  him  outside 
the  reach  of  police  regulations  on  the  part 
of  Congress,  the  emancipation  from  Fed- 
eral control  thua  created  cannot  l>e  set 
aaide  at  the  instance  of  the  government 
without  the  consent  of  the  individual  Ind- 
ian and  the  state. 

Re  Heff,  107  U.  S.  488,  49  L.  ed.  84B,  2S 
Sup,  Ct.  Rep.  GOB. 

The  patent  actually  issued  In  tliia 
was  in  exact  conformity  with  the  reqnire- 
menta  of  the  lawi  but  whether  it  was  or 
Dot,  the  question  would  faave  to  be  deter- 
mined by  the  law  itself,  as  the  issnaDce  of 
the  patent  was  a  miniBteriitl  act,  and  any- 
thing inserted  therein,  not  anthorized  by 
law,  would  be  void. 

Clark  y.  Lord.  20  Kan.  3110. 

The  title  acquired  by  the  patent  was  a 
fee  simple,  but  there  was  a  restriction  on 
tlie  power  to  convey  the  same. 

Libby  V.  Clark,  118  U.  8.  260,  30  L.  ed. 
133.  0  Sup.  Ct.  Rep.  1046. 

The  restrictions  against  alienation  men- 
tioned in  the  patent  were  not  such  as  run 
with  the  land,  but  were  purely  peraonal  to 
the  allottee,  and  died  with  him. 

0  Am.  &  Eng.  Ene.  Law,  Sd  ed.  127,  Utie, 
Deeds,  note  4;  Clark  v.  Lord,  20  Kan,  390; 
Miami  County  v.  Brackenrldge,  12  Kan. 
114;  Farrington  v.  Wilson,  29  Wis.  383; 
4  Opa.  Atty.  Gen.  629;  Frederick  v.  Qray, 
12  Kan.  G18;  McMshon  v.  Webh,  11  Kan. 
280;  Oliver  r.  Forbes,  17  Kan.  130;  Kansas 
Indians  (Bluejacket  v.  Johnson  County) 
6  Wall.  737,  IB  L.  ed.  067;  Armstrong  t. 
Athens  County,  10  Ohio,  236,  affirmed  in 
10  Pet.  281,  10  L.  ed.  965;  Hancock  t.  Mn- 
tnal  Trust  Co.  24  OkU.  391,  103  Pac.  600; 
Kranse  t.  Means,  18  Kan.  S3S. 

The  restriction  on  sale  should  not  be 
carried  beyond  the  very  letter  of  the  law. 
The  free  disposition  of  property  is  always 
favored;  ao  much  ao  that  &  restriction  on 
alienation  cannot  be  created  in  deeds  by  In- 
dividuals, bnt  sneh  restrictions  are  de- 
elnrsd  void. 

It  Am.  k  Sng.  Ene.  Law,  TB4;  Mandls- 
barnn  t.  McDonell,  29  Miek.  84,  18  Am.  Rep. 
SS  I.,  vd. 


61 ;  Anderson  v.  Gary,  36  Ohio  St.  608,  39 
Am.  Rep.  602;  Oiley  v.  I*ne,  35  N.  Y.  340. 

Thia  suit  cannot  be  maintained  in  the 
name  of  the  United  States  unless  it  ahall 
appear  that  it  is  brought  bj  it  as  a 
guardian  of  the  allottee,  or  his  heirs,  or 
by  reason  of  some  interest  that  the  govern- 
ment may  have  in  the  land  Itself,  either  as 
owner,  or  aa  trustee  for  the  allottee,  or  his 
heirs,  or  that  it  was  obligated  so  to  do; 
and  if  it  is  found  that  the  guardianship 
of  the  government  over  the  Indians  had 
ceased  before  the  bill  wai  filed,  and  tliat 
it  haa  no  Intarest  as  owner  in  the  land  ic 
controversy,  and  does  not  hold  tbe  same 
in  any  manner  as  a  trustee  tor  tbe  allot- 
tee or  his  heirs,  and  was  not  obligated  to 
bring  the  suit,  the  demurrer  should  be  sus- 
tained and  the  bill  dismissed. 

United  Statea  v.  San  Jacinto  Tin  Co. 
126  U.  S.  273,  31  L.  ed.  747,  8  Sup.  Ct 
R^.  S60. 

When  the  nllottoent  of  the  land  bad 
been  made,  and  when  the  allottee  became 
a  citixen  of  the  United  Statea,  the  guard- 
ianship of  the  government  over  him  ceased, 
and  be  l>ecame  vested  with  all  the  rights, 
privileges,  and  immunities  of  other  eitisens, 
including  the  right  to  institute  and  main- 
tain a  suit  or  dcflist  from  doing  ao,  aa  he 
might  desire;  to  employ  counsel  to  repre- 
sent him  in  any  litigation  Involving  hia 
rights,  and  to  have  the  absolute  control 
of  the  litigation;  guardianship  and  citiien- 
ship  are  inconsistent,  one  with  the  other. 

United  SUtes  v.  Boea,  160  Fed.  132;  Be 
HefT,  1S7  U.  B.  488,  4S  L.  ed.  848,  26  Bup. 
Ct.  R^.  606;  Ex  parte  Savage,  IBS  Fed. 
206;  Re  Celeatine,  114  Fed.  661;  Civil 
RighU  Cases,  109  U.  S.  26,  ET  L.  ed.  844, 
3  Sup.  Ct  Rep.  18;  United  SUtet  v.  Dooley, 
161  Fed.  697;  United  BUtes  v.  Auger,  188 
Fed.  671. 

Tlie  Ignited  Statea  cannot  maintain  this 
suit  as  a  trustee. 

McKay  v.  Kalyton.  204  TJ.  8.  468,  61 
L.  ed.  568,  27  Bup.  Gt  Rep.  346. 

The  faets  disclosed  in  the  biU  and  an- 
swer constitute  an  equitable  estoppel  against 
the  government;  and  show  that  it  la  In- 
equitable and  against  good  ecmselenee  to 
maintain  this  action. 

Indiana  v.  Milk,  11  Bias.  187,  11  Fed. 
889;  Com.  V,  Andre,  3  Pick.  224;  Com.  t, 
Fejepscut,  10  Haas.  155;  SUt«  v.  Bailey, 
19  Ind.  462;  Cahn  v.  Bamea,  7  Sawy.  48, 
6  Fed.  326;  Gibbons  v.  United  SUtea,  6 
Ct.  CL  416;  Vermont  t.  Bode^  tor  Propa- 
gati<m  of  Gospel,  2  Paine,  646,  Fed.  Caa. 
No.  16,920;  United  SUtea  v.  Stinson,  <0 
C.  C.  A.  615,  125  Fed.  907;  United  SUtes 
T.  Willamatts  Valley  ft  G.  H.  Wagon-Road 
Go.  84  Fed.  811;  Foigra  t.  Itoiu,  29  Fed. 
830;  StaU  n  raL  Doogtu  v.  School  Diat 
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8S  Ifinn.  280,  88  N.  W.  761;  Tie  Siren,  ' 
W»U.  IW,  10  L.  ed.  131. 

AMiaUnt  AttonM7  G«ii«na  lEnMbel  a 
Ur.  B.  W.  WlUUina  aubmttud  tlw  c«i 
for  appellee: 

U  Congreaa  had  Intended  that  the  reatr 
Hon  ahould  die  with  the  original  allott 
it  would  naturally  have  provided  in  teri 
that  the  land  abould  remain  inalienat 
during  hia  llfeUme,  not  exceeding  twenl 
five  yean  from  the  data  of  the  grant, 
wBi  done  in  the  caae  of  the  Choctaw  ai 
Chlckaaaw  homeeteada.  Bee  Mullen 
United  SUtea,  224  U.  S.  MS,  463,  66 
ed.  834,  83B,  3!  Sup.  Ct.  Bep.  404. 

The  deeiiion  of  the  court  below  accon 
with    the    authoritiea. 

United  SUtea  t.  Aaron,  183  Fad.  84 
1S3  C.  C.  A.  266,  204  Fed.  643;  Goodnun 
Buffali^  80  C.  C.  A.  620,  162  Fed.  817;  I 
Landa  of  Five  Ci»ilited  Tribee,  190  Fe 
818. 

The  maintenance  of  limiUtiona  pn 
acrlbed  bj  Congreaa  aa  part  of  Ita  plan  ft 
diatribution  of  Indian  landa  ia  dlatinctl 
an  iat«reat  of  the  United  SUtea,  and  or 
upon  which  it  maj  sua  in  iU  own  courl 
to  enforce. 

Beckman  y.  United  States,  224  U.  8.  4H 
66  L.  ed.  620,  32  Sup.   Ct.  Rep.  424. 

The  decree  of  the  United  SUtea  court  fo 
the  Indian  territory  ia  null  and  void. 
Ooodrum  t.  Buffalo,  lupn. 

[S32]  Mr.  Jiutlce  Hagbc«  delivered  th< 
opinion  of  the  court: 

Pursuant  to  the  act  of  March  2,  188S 
chap.  422  (26  SUt.  at  L.  1013),  a  tract  o 
land  in  tba  Indian  territory  waa  allotted  f 
Pe-te-Ion-o-sah,  or  Wllliatn  Wea,  a  membei 
«f  the  confederated  Wea,  Pe(,.-i»,  Kaakaskia 
and  Piaokeahaw  tribe*  of  Indiana.  Thi 
patent  conveying  the  tand  to  Wea  and  hii 
hein  waa  iaaued  on  April  8,  1890,  and  im 
poaed  a  reatraint  upon  alienation  for  a  peri 
od  of  twenty-flve  yeara  from  iU  date.  Upoi 
the  death  of  Wea,  hia  heira  entered  inte 
a  contract  to  lell  the  land,  and  in  a  auit 
brought  by  them  in  the  United  SUtea  court 
tor  the  northern  diatrict  of  the  Indian  Ter- 
ritory, for  the  purpose  of  enforcing  the  con- 
tract, judgment  was  entered  susUining  its 
validly.  The  properly  waa  thereupon  con- 
veyed by  the  heira  and  passed  by  varioua 
meane  conveyances  to  the  appellanU 

The  United  SUtea,  by  virtue  of  IU  in- 
tereat  In  the  enforcement  of  the  reatriction 
againat  alienation,  instituted  this  suit  to 
oanoel  theaa  oonTeyanees  and  also  to  set 
aside  tlle  above-mentioned  Judgment.  The 
«ua  WM  heard  upon  bill  and  anawer,  and 
a  daeree  waa  rendered  in  favor  of  the  United 
SUtaa,  which  lAaa  affirmed  Vr  the  dreuit 


Oci.  I^HM, 


court  of  appeals.     Ill  C.  C.  A.  6B1, 
Fed.  18. 

The  relations  of  tlic  government  to  thasa 
Indians,  and  the  legislation  with  reapeet  to 
the  lands  occupied  by  them,  may  be  briefly 
aUted.    In  1832,  the  Piankesbaw  and  Wea 
tribes  of  Indiana  ceded  to  the  United  Statv 
their    intercBt    in    lands   within    the    aUtes 
of  Miaaouri   and   Illinois,  and   lands  were 
set  apart  for  tbem  in  what  ia  now  the  state 
of  Kansas   (7  SUt.  at  L.  410),  adjoining 
the  landa  aaaigned  te  the  Peoriaa  and  Kaa- 
kaskiaa   (7  SUt.  at  L.  403).    In  1864,  tl« 
Piankeshaws  and  Weas  were  united  into  a 
single  tribe  with  the  Peoriaa  and  Kaakas- 
kias,   and  the  consolidated  tribes  ceded  to 
the  United   SUtes  all  their  interest  in  the 
tracts  theretofore  assigned  U  tbem,  reserv- 
ing, in  addition  U  [533]  certain  aeetioM 
Bhich  were  to  be  held  aa  common  proper^, 
I  specified  quantity  of  land  for  each  Indi- 
'Idnal,  the  patente  for  which  were  to  be  is- 
lUed  "subject  to  such  rcstrictiona  rMpecting 
eases   and   alienation  as  the  President  v 
Jongress"  might  prescribe   (10  SUt.  at  h. 
082;   see  Kansas  Indians   [Blue  Jacket  ¥. 
'ohnson  County]   E  Wall.  737,  767    768    18 
'.   ed,    667,    673,   674).     By  the   treaty  of 
i-ebruary  23,  1867  (16  SUt.  at  L.  613.  BIB, 
19),  proviaion  was  made  for   the  aale  of 
he  common  tract  in  Kansas,   and  for  the 
urchase  with  the  proceeds  of  landa  in  the 
ortheast  portion  of  what  is  at  preaent  the 
UU  of  Oklahoma;   end  to  enable  the  la- 
ians  to  dispose  of  their  allotmenU  in  Kan- 
IS,  the  SecreUry  of  the  Interior  was  ao- 
loriied   to   remove  the   reatrictiona   up<n 
lU.    In  1873   (17  SUt.  at  L.  681),  mem- 
era  of  the  tribe  of  Mlamis.   so  electing, 
ere  united  with  these  confederated  tribM 
nder  the  name  of  the  United  Peorias  and 
!iamis.    The  territery  which  they  occupied 
aa  expreasly  excepted  from  the  operation 
'  the  general  allotment  act  of  February  S, 
i87.  chap.  110,  I  S   (24  SUt.  at  L.  388, 
>!);    but  the  provisions   of  that   sUtute, 
ith   certain   eiceptions,   were  extended  to 
ese  Indiana  by  the  act  of  March  8,  1S8S 
!&  SUt.  at  L.  1013,  ehap.  422). 
By  the  latter  act,  the  SecreUry  of  tba 
Urior  was  authorised  to  make  an  allot- 
ent  of   land  to  each   member,    subject  U 
s  following  reatriction : 
"The  Und  so  allotted  shall  not  be  aubject 
alienation    for    twenty-Sve    years    ffoa 
9  date  of  the  issuance  of  patent  therefor, 
d   aaid   lands   so  allotted   and   patented 
all  be  exempt  from  levy,  aale,   taxatiw, 
forfeiture  for  a  like  period  of  ye*rs.    Aa 
in   aa   all   the   allotmenU   or   aelcctliaa 
ill  have  been  made  as  barein  provided, 
I  SecreUry  of  the  Interior  ahall  eansa  a 
tent  to  issue  to  each  and  every  peracu  so 
..itlod,  for  his  wr  her  allotment,  and  such 
,  -         IBl  V.  ■■ 
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patent  sball  recite  in  the  body  thereof  that 
the  land  therein  described  and  conveyed 
■hall  not  be  alienated  for  twenty-flve  yean 
from  the  date  of  aald  patent,  and  [B34] 
■hall  also  recite  that  Buch  land  eo  allotted 
and  patented  b  not  aubject  to  levy,  aale, 
taxation,  or  forfeitnre  for  a  like  period  of 
jean,  and  that  an;  contract  or  agreement 
to  sell  or  convey  luch  land  or  allotments 
■o  patented,  entered  into  before  the  expira- 
tion of  aaid  term  of  years,  ahall  be  ab' 
aolutely  null  and  void." 

It  was  under  this  provision  that  the  land 
here  in  question  was  patented  to  William 
Wea,  the  allottee. 

The  confederated  Peoria  Indians  who  re- 
ceived allotmentB  were  made  citizens  of  the 
United  Statea  by  the  act  of  May  2,  ISOO, 
chap.  1S2,  i  43  (S6  Stat,  at  L.  81,  BS) ) 
and  in  1897,  it  was  provided  that  adult  al- 
lotteea,  who  had  received  allotments  of  200 
acres  or  more,  might  sell  100  acres  under 
■ucb  regulations  aa  the  Becrvtary  of  the 
Interior  might  prescribe.  Act  of  June  7, 
IBST,  chap.  3  (30  6Ut.  at  L.  02,  72).  Sub- 
sequent provisions  permitted  sales  by  heirs 
of  allottees,  but  only  upon  the  approval 
of  the  Secretary  of  the  Interior.  Acti  of 
May  31,  1900,  chap.  fifiS,  S  7  (31  Stat,  at 
L.  221,  248)  ;  May  27,  1902,^cbap.  BBS,  |  7 
(32  6tBt.  at  L.  245,  276). 

It  is  contended  by  the  appellants  that 
when  the  allotment  wae  made,  and  the  al- 
lottee became  a  citizen  of  the  United  States, 
the  guardianship  of  the  government  ceased. 
But  this  contention  is  plainly  untenable. 
Marchie  Tiger  v.  Western  Invest.  Cu.  221 
U.  S.  280,  SS  L.  ed.  738,  31  Sup.  Ct.  Kep. 
678.  And  it  ia  no  longer  open  to  question 
that  the  United  States  has  capacity  to  sue 
for  the  purpose  of  setting  aside  conveyances 
of  lands  allotted  to  Indians  under  its  care, 
where  reetrictions  upon  alitnation  Jiave 
been  transgressed.  Since  the  decision  be- 
low, the  precise  question  has  been  deter- 
mined bv  this  court  in  Heckman  v.  United 
Sutes,  224  U.  B.  413,  56  L.  ed.  820,  32 
Sup.  Ct.  Bi'p.  424,  and  it  was  there  held 
that  the  authority  to  enforce  restrictions 
of  thia  character  ia  the  necessary  etanple- 
ment  of  the  power  to  impose  them.  It  nec- 
essarily follows  that,  as  a  transfer  of  the 
allotted  lands  contrary  to  the  inhibition  of 
Congress  would  be  a  violation  of  the  govern- 
menUI  rights  of  the  [S3S]  United  SUtes 
arising  from  its  obiigation  to  a  dependent 
people,  no  atipulatlona,  contracta,  or  judg- 
ments rendered  in  suits  to  which  the  govern- 
ment la  a  stranger  can  affect  its  interest. 
The  authority  of  the  United  States  to  en- 
force the  restraint  lawfully  created  cannot 
bs  impaired  by  any  action  without  ita  con- 
sent. Heclcman  v.  United  States,  supra  p. 
446.     If,  therefore,  the  conveyance  by  the 
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allottee's  heirs  in  the  present  ease,  wonld 
otherwise  have  been  subject  to  cancelation. 
It  was  not  saved  by  reason  of  the  judgment 
entered  in  their  suit  against  the  purchaser. 

The  question,  then,  ia  whether  the  restric- 
tion imposed  by  the  act  of  1889  was  a  mere- 
ly personal  one,  operative  only  upon  the  al- 
lottoe,  or  ran  with  the  land,  binding  his 
heirs  as  well.  This  must  be  answered  by 
ascertaining  the  intent  of  Congress  as  ex- 
pressed in  the  statute.  The  restriction  was 
not  limited  to  "the  lifetime  o(  the  allottee," 
as  in  UuUen  v.  United  SUtes,  224  U.  S. 
448,  453,  60  L.  ed.  834,  830,  32  Sup.  Ct. 
Rep.  494,  Dor  was  the  prohibition  directed 
Eigainst  conveyances  made  by  the  allottee 
personally.  Congress  explicitly  provided 
that  "the  land  so  allotted"  should  not  be 
subject  to  alienation  tor  twenty-flve  years 
from  the  date  of  patent.  "Said  lands  so 
allotted  and  patented"  were  to  be  exempt 
"from  levy,  sale,  taxation,  or  forfeiture  for 
a  like  period  of  years."  The  patent  was 
expressly  to  set  forth  that  "the  land  therein 
described  and  conveyed"  should  not  be  alien- 
ated during  this  period,  and  all  contracts 
"to  sell  or  conv^  such  land"  which  should 
be  entered  into  "before  the  expiration  of 
said  term  of  years"  were  to  be  absolutely 
void.  These  reiterated  statements  of  the 
restriction  clearly  define  its  scope  and  effect. 
It  bound  the  land  tor  the  time  stated, 
whether  in  the  hands  of  the  allottee  or  of 
his  heirs.  Moreover,  the  subsequent  legis- 
lation, relating  to  the  same  subject-matter, 
which  expressly  provided  for  conveyances 
by  beira  of  allottees,  subject  to  the  approv- 
al of  the  Secretary  of  the  Interior,  leaves  no 
room  [fi30]  for  doubt  aa  to  the  intention 
of  Congress.  United  Statea  t.  Freeman,  3 
Row.  GSe,  664,  11  L.  ed.  724,  727;  Cope  v. 
Cope,  137  U.  S.  682,  088,  34  L.  ed.  832,  834, 
11  Sup.  Ct.  Rep.  222;  Marchie  Tiger  v. 
Western  Invest.  Co.  221  U.  S.  309,  55  L. 
ed.  747,  31  Sup.  Ct.  Rep.  678. 

The  conveyance  by  Wea'a  heira  came  di- 
rectly within  the  statutory  prohibition,  and 
the  later  eonveyancea  under  whieb  the  ap- 
pellants claim  must  fall  with  it. 

AfBrmed. 

HOLDEN  LAND  &  LIVE  STOCK  COM- 
PANY, William  D.  McLeod,  Administra- 
tor with  the  Will  Annexed  of  Howard 
M.  HoMen,  Deceased,  et  al.,  PlSs.  In  Err., 

INTERSTATE  TRADING  COMPANY,  Na- 
tional Bank  of  Commeroe  of  Kansas  City, 
HissDuri,  and  George  T,  Cntta,  Recelvo- 
of  said  Bank. 
(See  8.  C.  Reporter's  ad.  S3B-«4G.) 

Error  to  state  court  —  Federal  qneatlon 
—  decision  on  non<Feder«l  sroond. 
A   decision    of    tlM   highest  itftta  court 
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convevktiee*  abaolute  on  their  face  b«  de- 
clared to  be  mortgages,  and  that  redemptlau 
therefTom  b«  permitted,  vhicli  i»  placed 
distlnetl;  Dpon  the  ground  that  the  relief 
sought  ahoiild  be  granted  only  upon  the 
equitable  eonditioD  that  the  grantor  ihould 
be  charged  with  the  principal  of  the-  debt 
and  legal  Interrat,  is  not  reviewable  in  the 
FederBl  Supreme  Court,  altbough  the  bill 
also  avers  that  nauiy  had  been  exacted  b; 
the  creditor  (a  national  bank),  and  prays 
that  in  the  accounting  the  entire  intereat, 
under  U.  S.  Rev.  Stat.  $S  5107,  61S8,  U.  S. 
Comp.  Stat.  1901,  p.  34S3,  sball  be  adjudged 
to  be  forfeited. 

(For  otbei  cases,  sm  Appeal  snd  Biror,  1MB- 
1B38,  Id  Dtsest  8np.  Ct.  IMS.] 

(No.  3S4.] 

Argued  Fd>nuUT  26  and  27,  1914.    Decided 
May  4, 1014. 


JN  EBROR  to  the  Supreme  Court  of  the 
State  of  EaDgas  to  review  a  decree  which 
affirmed,  with  a  slight  modification,  a  de- 
cree of  the  District  Court  of  Shawnee  Coud- 
tj,  in  that  state,  adjudging  certain  con- 
veyances, absolute  on  their  face,  to  be 
mortgages,  and  permitting  a  redemption 
therefrom.  Dismissed  for  want  of  juris- 
diction. 

See  name  case  below,  87  Kan.  221,  — 
I-R.A.(N.S.]  — ,  123  Fac.  733. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edw«rd  P.  Gamett  argued  the 
cause,  and,  with  Mr,  Charles  Blood  Smith, 
flied  a  brief  for  plaintiffs  in  error; 

This  court  has  jurisdiction  when  a  state 
oourt  undertalceB  to  Interpret  the  provisions 
of  the  national  banking  aot. 

Eaaeltine  v.  Catral  Nat.  Bank,  18S  U. 
S.  134,  49  L.  ed.  11»,  22  Sup.  Ct.  Rep.  60: 
Schuyler  Nat.  Bank  t.  Qadsden,  191  U.  8. 
4G1,  48  L.  ed.  258,  24  Sup.  Ct.  Rep.  129; 
Brownv.  Marion  Nat  Bank,  169  U.  S.  416, 
42  L.  ed.  801,  18  Sup.  Ct.  Rep.  390;  Dainger- 
fleld  Nat.  Bank  v.  Ri^Und,  181  U.  S.  46, 
45  L.  ed.  738,  21  Sup.  Ct.  Rep.  536;  Bamet 
T.  Muncie  Nat.  Bank,  98  U.  S.  66S,  26  L. 
ed.  212;  Farmers'  t  M.  Nat.  Bank  v.  Hear- 
ing, 91-D.  S.  29,  23  L.  ed.  106;  First  Nat. 
Bank  v.  Watt,  1S4  U.  S.  151,  156,  46  L. 
«d.  476,  477,  22  Sup.  CL  Rsp.  46T;  Citi- 
ttna-  Nat.  Bank  v.  Donncll,  195  U.  8.  S6B, 
49  L.  ed.  238,  26  Sup.  OL  Rep.  49. 


Here,  the  Federal  question  presented  for 
decision  by  the  state  court  was  absolute^ 
necessary  to  a  determination  of  the  oua. 
The  case  could  not  have  been  decided  with- 
out passing  upon  this  Federal  question,  up- 
on the  face  of  the  decision  itself.  StlU 
there  is  no  question  but  what  this  ecKirt 
would  have  the  ri):ht  to  examine  the  whole 
record  in  this  case  to  determine  wheUier  oi 
not  the  Federal  question  was  passed  Upon, 

E:anBas  City  Southern  R.  Co.  v.  C.  B. 
Albers  Commission  Co.  223  U.  S.  694,  56 
L.  ed.  S67,  32  Sup.  Ct  Rep.  316. 

The  decision  below  is  not  milj  aontrar^ 
to  the  plain  provisions  of  the  naUonal  bank- 
ing act,  but  to  every  decision  of  this  omtt 
construing  the  act 

Brown  v.  Marion  Nat.  Bank,  169  D.  8. 
416,  42  L.  ed.  801,  18  Sup.  Ct  Rep.  UO; 
First  Nat.  Bank  v.  Watt,  1B4  U.  B.  1S6,  46 
L.  ed.  477,  22  Sup.  Ct  Rep.  4G7. 

It  goes  without  saying  that  a  stats  omrt 
cannot  ignore  the  plain  provisions  of  a 
Federal  statute,  and  proceed  to  decide  a 
case  upon  what  it  m^ht  consider  general 
principles  of  law  repugnant  to  such  provi- 

West  Chicago  Street  R.  Co.  v.  Illinois, 
201  U.  S.  506,  60  L.  ed.  846,  26  Bup.  Ct 
Rep.  G18;  Gaar,  S.  A  Co.  v.  Shannon,  223 
U.  S.  471,  66  L.  ed.  612,  32  Sup.  Ct  RepL 
236;  St.  Louis,  I.  M.  A  S.  R.  Co.  *.  Me- 
Whirter,  229  U.  S.  266,  67  L.  ed.  1179,  SI 
Sup.  Ct.  Rep.  868. 

Messrs.  Edward  P.  Gamett,  Oliver  B. 
Dean,  and  Charles  Blood  Smith  also  flkd 
a  brief  for  plaintiffs  in   error. 

Mr.  Leonard  B,  Ferry  argued  the  causes 
and,  with  Mesari.  Thomas  F.  Doran,  Jobs 
S.  Dean,  and  Elijah  Robinson,  filed  a  brief 
for  defendants  in  error: 

Where  the  finding  of  the  lower  court  was 
broad  enough  to  sustain  the  decree  without 
reference  to  the  Federal  question,  this  court 
has  no  jurisdiction.  It  does  not  matter  is 
such  a  case  whether  the  Federal  qneaUoa 
was  decided  or  not,  nor  whether  It  was 
decided  correctly.    ■ 

Jenkins  v.  Loewenthal,  110  U.  S.  ttS,  28 
L.  ed.  1-2B,  3  Sup.  Ct.  Rep.  638;  New  Orleans 
V.  New  Orleans  Waterworks  Go.  14S  U.  B. 
79,  36  L.  ed.  043,  12  Sup.  Ct.  Rep.  142; 
Delaware  aty,  8.  A  P.  8.  B.  Nav.  Co.  T. 
Reybold,  142  U.  8.  643,  3S  L.  ed.  1144,  11 


NOTK-T-On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  ctrarts — see  notes  to  Martin  t.  Hunt- 
er, 4  L.  ed.  U.  8.  97 ;  Hamblin  v.  Weatem 
l^nd  Co.  37  L.  ed.  U.  8.  267;  Re  Buchanan, 
19  L.  ed.  U.  B.  884;  and  Kipley  v.  Illinois, 
42  L.  ad.  U.  a  998. 

On  what  adjndieatitms  of  state  eonrts 
can  be  brought  up  lor  review  In  the  8n- 
1084 


preme  Court  of  the  United  Statca  bj 
o(  error  to  those  courts — see  note  to 
Transp.  Co.  v.  Qarbade,  62  LJLA.  613. 
On  how  snd  .when  qnestlona  moi 
raised  and  decided  in  a  state  court  in  i 
to  make  a  ease  for  a  writ  of  error  frtn 
Supreme  Court  of  the  United  Btal 
note  to  Mutual  L.  Ina.  Ca  ~ 

LJLA.  33. 
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Sup.  Ct.  Rep.  290;  Rutland  R.  Co.  r.  CeD. 
tnU  Vermont  R.  Co.  169  U.  B.  641,  40  L. 
•d.  289,  IS  Sup.  Ct  Rep.  113)  Beaupre  t. 
No^ea,  138  U.  B.  397,  34  L.  ed.  D»l,  11 
Sup.  Ct.  Rep.  296;  Bacon  v.  Texas,  163  U. 
S.  207,  41  h.  ed.  132,  16  Sup.  Ct  Rep.  1023; 
Miisouri  P.  R.  Co.  v.  Fitiigerald,  160  U. 
S.  S5S,  40  L.  «d.  63S,  16  Sup.  Ct.  Rep.  389; 
Uututtl  Reserve  Fund  Life  Abbo.  ▼.  Hamlin, 
139  U.  S.  2B7,  3S  L.  ed.  167,  11  Sup.  Ct. 
Rep.  614;  McMkdu*  t.  CSuUivan,  91  U.  S. 
67^  23  L.  ed.  360;  Boiling  t.  Leraner,  SI 
V.  8.  664,  23  L.  ed.  3SS;  Murdock  t.  Mem- 
phis, 20  Wall.  660,  22  L.  ed.  429;  Euatis 
T.  Bolles,  160  U.  6.  361.  37  L.  ed.  1111, 
14  Sup.  Ct.  Rep.  131. 

Mr.  Justice  Hnchea  deliTered  the  opinion 
of  the  court: 

This  suit  was  brought  bj  the  Holdeo 
Land  k  Live  Stock  Cotnpanj  and  Howard 
M.  Holden  in  the  district  [538]  court  ol 
Shawnee  ceuntj,  KansaB,  to  have  certain 
convejancea  which  were  absolute  on  their 
face,  and  the  accompanying  contracts,  de- 
creed to  be  mortgages,  and  tor  an  ac- 
counting in  order  to  aBcertain  the  amount 
of  the  indebtedoess  therehy  secured.  It  was 
also  alleged  that  uiury  had  been  exacted  hj 
the  creditor  (the  National  Bank  of  Com- 
merce of  Kansas  Citj,  Missouri},  and  up- 
on this  ground  it  waa  prayed  that  in 
taking  the  account  the  debtor  should 
bo  charged  only  with  the  principal,  and 
that  the  entire  interest  should  be  ad- 
judged to  be  forfeited  under  SS  6197 
and  6193  of  the  Retiaed  Statutes  (U.  S. 
Comp.  Stat.  IQOl.p.  3493). 

•Tlie  principal  facts  and  the  nature  of  the 
litigation  are  succinctly  stat^  by  tlie  su- 
preme court  of  Kansas,  as  follows  (S7  Kan. 
221-223,  — L.R.A.(N.S.)  — ,  123  Pac.  733)  : 

"On  June  fi,  1601,  the  Holden  Land  k 
Lire  Stock  Company  executed  to  the  Mutu- 
al Benefit  Life  Insurance  Company  a  mort- 
gaga  for  190,000,  due  in  five  years,  upon 
a  traf-t  of  laud  in  Shawnee  county,  contain- 
ing abuut  6,603  acres  of  which  it  was  the 
record  owner.  On  July  1,  IBOl,  the  Holden 
company  executed  a  note  to  Hovsrd  M. 
Holden  for  982,000  secured  by  a  second  mort- 
gaga  on  the  same  tract.  This  note  and  sec- 
ond mortgage,  with  other  security,  Holden 
at  once  transferred  to  the  National  Bank  of 
Commerce  of  Kansas  City,  Missouri,  to  se- 
enre  his  note  to  that  bank  for  $80,000,  bear- 
ing the  sam«  dat«,  due  in  one  year,  and 
drawing  8  per  cent  interest,  which  was  sub- 
seqaently  renewed.  Holden  had  personally 
pnrehaaed  ft  tract  of  land  in  Missouri,  bor- 
Nwlng  a  part  of  the  amount  necessary  for 
tts  pnrpose  from  the  bank.  To  secure  the 
bank  the  deed  was  made  to  one  W.  H.  Wi- 
DUita.    Afterwards  it  wM  agraed  that  hs 


should  hold  the  title  aa  further  security  for 
Holden's  note  to  the  tiank.  In  May,  1904, 
Holden  caused  to  be  executed  to  the  Inter- 
State  Trading  Company  deeds  covering  the 
tracts  in  Kansas  and  Missouri,  less  parts  of 
the  former  that  bad  been  sold,  most  of  the 
proceeds  having  been  applied  to  [639]  cut- 
ting down  the  encumbrances.  On  February 
13,  1908,  Holden  and  the  Holden  company 
brought  so  action  against  the  bank  and 
the  Interstate  Trading  Company,  sieging 
in  substance  that  the  deeds  had  been  given 
by  way  of  security  for  the  indebtedness 
owing  to  the  bank,  and  asking,  if  this  should 
be  found  to  have  been  paid  in  full,  a  decree 
quieting  title;  otherwise,  a  decree  declar- 
ing title  to  be  held  under  the  deeds  aa  securi- 
ty for  whatever  balance  should  be  found  due. 
The  defendants  maintained  Uiat  the  deeds 
were  intended  as  absolute  conveyances,  and 
operated  as  such.  The  court  found,  in  ac- 
cordance with  the  report  of  the  referee  be- 
fore wliom  the  case  was  tried,  that  the  de- 
fendants were  precluded,  by  their  course 
of  dealing  with  the  plaintiffs,  from  claim- 
ing the  absolute  title  to  the  laud;  that  the 
plaintiffs  sbould  ba  allowed  to  redeem  it 
by  paying  the  defendants  what  they  liad 
in  it,  amounting  at  the  time  the  action  was 
begun  to  $81,091.93,  this  including  the  first 
mortgage,  which  the  bank  had  purchased; 
judgment  was  rendered  that  if  the  plain- 
tiffs should  pay  this  amount  (which  had 
been  reduced  to  $65,233.87  by  sales  of  land 
made  during  the  litigation)  within  six 
months,  their  title  should  be  quieted;  that 
if  they  failed  to  make  the  payment  witbin 
that  time  they  should  ba  barred  of  all  in- 
terest in  the  land.  The  defendants  appeal 
on  the  ground  that  the  court  sbould  have 
denied  the  plaintiffs  any  relief  whatever. 
The  plaintiffs  appeal  upon  two  principal 
grounds;  (1)  that  in  the  accounting  they 
should  not  have  been  charged  with  interest 
on  the  note  given  to  the  bank,  because  by 
the  exaction  of  usury  all  Interest  thereon 
had  been  forfeited;  and  (2)  that  tbe  flrst 
mortgage  should  not  have  been  enforced 
against  them  otherwise  than  by  a  foreclos- 
ure and  sherifTs  sale." 

The  supreme  court  of  the  state  decided 
in  favor  of  the  plaintiffs  in  error  upon  the 
aecond  question.  Approving  the  findings 
made  in  tha  trial  court,  it  was  concluded 
that  [S40]  the  relations  between  the  parties 
were  in  effect  those  of  mortgagor  and  mort- 
gage^ and  that  the  appn^riata  remedy  was 
foreelOBura  and  aale.  Accordingly,  tha 
judgment  waa  modified  ao  as  to  provide 
that  tbe  Ilea  npon  tha  Kansaa  land  should 
be  mforecd  in  this  manner. 

The  court  affirmed  the  judgment  in  other 
respeotsj  and  because,  in  filing  the  amount 
to  be  pftid  ia  order  t«  radeem  tbe  lands  in 
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queation,  the  court  did  not  require  the  for- 
feiture of  aU  interest,  tbis  writ  of  enor  la 
prosecuted. 

The  queation  at  once  arises  whether,  In 
Tlew  ol  the  character  ot  the  suit  and  the 
basil  of  the  ruling,  the  judgmeot  is  subject' 
to  review  in  thie  court.  The  action,  it  will 
be  observed,  was  not  one  brought  by  the 
bank  to  enforce  the  payment  of  ti)e  indebt- 
edness, thus  involving  the  application  of  the 
statutory  measure  of  the  bank's  legal  right. 
Nor  was  the  debtor  availing  himself  of  the 
exclunive  remedy  afforded  by  the  statute  in 
easel  where  usurious  interest  has  actually 
been  paid  to  a  national  bank  (Barnet  v. 
Muncie  Nat.  Bank,  BS  U.  8.  fiSS,  2S  L.  sd. 
212;  Stephens  v.  Honongahela,  Nat.  Bank, 
111  U.  S.  197,  88  L.  ed.  39S.  4  Sup.  Ct.  Rep. 
336).  While  the  plaintiffa  iosisted  that  in- 
terest should  be  forfeited,  itill  they  were 
•uitori  in  equity,  leeking  to  be  permitted 
to  redeem  the  lands  which  had  been  con- 
veyed ;  and  the  decision  was  placed  diitinct- 
ly  upon  the  ground  that  the  relief  lought 
should  be  granted  only  upon  the  equitable 
condition  that  the  plaintiff  should  be 
charged  with  the  principal  of  the  debt  and 
legal  interest.  Upon  tbis  point  the  supreme 
court  of  Kansas  said  (S7  Kan.  221,  233, 
234)-. 

"Usury  was  charged  and  collected  upon 
the  Holden  note.  By  the  national  banking 
act  the  enaction  ol  usury  destroys  the  in- 
terest-bearing quality  of  a  debt.  The  ref- 
eree decided  that  the  plaintiffs  were  es- 
topped from  claiming  the  benefit  of  that 
provision.  Nothing  was  said  about  usury 
until  the  present  action  n-as  begun.  Wheth- 
er or  not  an  actual  estoppel  has  arisen,  it 
was  proper  under  the  circumstances,  in  view 
of  the  equitable  relief  sought,  fMl]  that 
the  plaintiffs  should  be  charged  with  the 
principal  and  legal  interest. 

"  'When  the  borrower  appeara  in  any  ca- 
pacity in  a  court  of  equity,  asking  affirma- 
tive relief  against  a  usurious  contract  to 
pay  money,  such  relief  will,  in  the  ahaenoe 
of  statute  providing  otherwise,  be  granted 
him  only  upon  condition  of  his  doing  equi- 
ty; that  is,  tendering  the  money  actually 
due.     .     .     .     The  rule  .     .     applies 

when  the  relief  sought  is  the  reformation 
or  cancelation  of  a  deed  or  mortgage,  or 
other  instrument  evidencing  or  securing  a 
usurious  debt,  or  an  injunction  againat 
threatened  damaging  action  by  the  creditor, 
or  in  tact,  whatever  be  the  character  of  the 
relief  sought.  ...  In  ease  the  usuri- 
ous int«reBt  has  been  reserved,  or  paid  in 
advance,  the  amount  equitably  due  is  the 
principal  debt  less  the  nsurious  excess  of 
interest  paid.  In  the  absence  of  statute 
providing  otherwise,  if  the  contract  for  the 
uauriona  Intereat  is  still  «xecutory,  the 
10$* 


•um  equitabfy  dus  is  the  principal  debt 
with  l^al  interest  thereon.'  SB  Cye.  1010- 
1012." 

The  judgment  thus  resti  upon  an  inde- 
pendent or  non-Federal  ground  which  wu 
adequate  to  sustain  it.  The  court  applied 
a  familiar  equitable  principle  in  defining 
the  basis  upon  which  extraordinary  aid 
would  be  given.  "A  court  of  equity  is  not 
positively  bound  to  interfere  In  such  eaaee 
by  an  active  exertion  of  its  powers;  Init 
it  has  a  discretion  on  the  lubjact,  and  may 
prescribs  the  terms  of  its  intfcrterence." 
Story,  Eq.  Jur.  |  301;  Fanning  v,  Dunham, 
e  Johns.  Ch.  122.  142,  143,  9  Am.  Dec.  283; 
Tiffany  v.  Boatman's  Sav.  Inst.  18  WaU.  376, 
386,  21  L.  ed.  868,  879.  It  U  maniftat 
that  the  plaintiffs  were  not  proceeding  by 
virtue  of  any  Federal  right  in  aeeking  to 
have  the  eonveyancea  which  had  beoi  exe- 
cuted In  the  form  of  absolute  trauafen  of 
title  declared  to  be  mortgages;  and  it  was 
competent  for  the  court  whose  interventioa 
was  desired  for  this  purpcae,  to  demand 
that  ita  conscience  be  aatiafied  by  the  doing 
of  equity  on  the  part  of  thoac  who  aaked 

it. 

[542]  The  decision  involvea  simply  the 
exercise  of  the  equitable  jurisdiction  in  as- 
cordance  with  the  jurisprudence  of  the  stat^ 
and  the  ruling  which  prescribed  the  coadi- 
tiona  of  relief  ia  not  reviewable  here. 

Tho  writ  of  error  must  be  dismiased. 

Dismissed. 

Hr.  Justice  Day,  dlesenting: 

I  am  unable  to  agree  that  tbis  court  doM 
not  have  jurisdiction  of  this  writ  of  enei. 
In  my  judgment,  if  the  principle  here  In- 
voked is  applied  to  a  case  like  tlie  one  ai- 
der consideration,  it  will  result  that  the 
state  court  may  determine,  without  power 
of  review  in  this  court,  the  ultimate  effect 
and  scope  of   rights  secured   by   a  Federal 

It  appeare  from  tiM  opinion  of  Uta  so- 
preme  court  of  Kansas,  quoted  In  the  opia- 
ion  in  tbis  ease,  that  a  national  bank,  or- 
ganised under  and  subject  to  the  limitathnt 
of  the  Federal  statutes  in  that  respect,  re- 
ceived usury  upon  a  debt  which  was  secured 
by  a  conveyance  of  title  which  waa  upon 
ito  face  a  deed.  The  pUintiff  in  error  sUted 
in  ita  petition  the  tacts  which  showed  the 
usurious  arrangement  with  the  bank  sad 
the  charging  upon  the  debt  of  interest  in 
violation  of  the  statute,  and  thus  distinet- 
ly  relied  upon  a  Federal  etatuto  oontrolUng 
the  right  of  national  banks  to  take  ntuii- 
ons  interest.  It  asked  to  have  the  eonv^ 
ance  decreed  a  mortgage  in  fact  and  aeenri- 
ty  for  the  debt,  and  that  only  the  amoaat 
legally  collectable  thereon  ahonld  be  held  to 
be  Aim.  Theae  allegations  brought  the  fus 
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within  the  provisions  of  SS  &1B7  >°d  61S8 
of  the  Bevieed  SUtutea  of  the  United  StatM 
(U.  B.  Comp.  Stat.  1S01,  p.  3403},  fixing 
certain  conaequences  for  taking  uauriuu*  in- 
temt  bf  national  banks.  The  itata  court 
found  thkt  the  deed  had  at  all  tlmea  been 
intended  bj  the  parties  to  be  and  wai 
tiij  for  tlie  debt,  but  decreed  that  it  should 
extend  to  the  l>alance  ol  the  debt,  with 
l^al  interest. 

[543]  B7  meani  of  thii  petition  a  right 
of  Federal  origin  was  apeciallj  set  up, 
which,  if  denied,  gave  the  right  to  come  to 
lAia  court  under  a  Federal  statute  which 
liaa  been  in  substantially  the  same  form, 
■o  far  as  this  writ  of  error  is  con- 
cerned, since  the  passage  of  the  Judi- 
ciary act  in  1T8S  [1  SUt.  at  L.  73, 
chap.  20].  This  is  not  controverted  in  the 
opinion  in  thia  ease,  but  the  position  Is 
taken  that  the  decision  rests  upon  an  in- 
dependent ground  not  involving  a  denial  of 
F«]ersl  right,  and  therefore  is  not  review* 
able  here. 

I  am  not-anroindful  of  the  rule  frequent- 
ly recognized  in  the  decisions  of  this  court, 
that  if  the  judgment  ol  the  state  court 
rests  upon  an  independent,  separate  groui 
of  local  or  general  law,  broad  enough  or 
sufficient  in  itself  to  base  the  decision  upon 
and  to  control  the  rights  of  tlie  parties,  this 
court  has  no  Jurisdiction  to  review  the  ac- 
tion of  .the  state  court.  So  far  as  I  un- 
derstand the  decisions  where  such  independ- 
Oit  ground  has  been  sustained,  resulting  in 
a  lack  of  jurisdiction  in  this  court  to  re- 
view a  decision  of  a  state  court,  the  judg- 
ment has  proceeded  upon  the  principle  that, 
irrespective  of  the  Federal  right  asserted, 
an  independent  ground  of  judgment,  not  In- 
Tolving  the  Federal  question,. baa  controlled 
the  decision.  For  example,  in  a  number  of 
cases  in  thia  court  it  has  been  held  that, 
conceding  the  Federal  right  asserted  to 
have  been  one  which  might  have  been  main- 
lined, nevertheless,  if,  upon  the  general 
doctrine  of  laches  that  right  no  longer  ex- 
ists,  tlie  refusal  to  enforce  it  because  of 
laches  rests  the  decision  upon  a  principle 
of  general  law,  applicable  to  all  rights, 
Federal  or  otlierwise,  and  is  not  of  itself  a 
denial  of  a  Federal  right.  Bo  this  court 
has  more  than  once  held  that  a  decision 
placing  the  rights  of  the  parties  upon  the 
doctrine  of  ret  judicata,  where  the  deci- 
sion did  not  necessarily  involve  the  denial 
of  a  right  of  a  Federal  character,  places 
the  decision  upon  a  non-Federal  ground 
and  is  not  reviewable  here.  These  are  exam- 
ples of  independent  grounds  of  general  law. 
Which  the  state  court  has  Uie  right  [544] 
to  apply  to  all  asserted  rights,  and  their 
maintenance  does  not  amount  to  a  denial 
of  special  claims  of  Federal  right.  ' 

■•  Ii.  «d. 


"But,"  Hid  this  eonrt  In  Chicago,  B.  A 
Q.  R.  Co.  T.  Illinois,  200  U.  S.  561,  S80, 00  L. 
ed.  &9fl,  604,  26  Sup.  Ct  Rep.  341,  4  Ana. 
Gas.  117S,  "it  Is  equally  well  settled  that 
the  hilure  of  the  stats  eonrt  to  pau  on 
the  Federal  right  or  immunity  specially  set 
up,  of  record,  is  not  conclusive,  but  this 
court  will  decide  the  Federal  question  if  the 
necessary  effect  of  the  Judgment  is  to  deny 
a  Federal  right  or  immunity  specially  set  up 
or  claimed,  end  which,  if  recognised  and  en- 
forced, would  require  a  judgment  different 
from  one  resting  upon  some  ground  of  local 
or  general  law."  Without  citing  all  the 
cases,  the  rule  eubstantlally  as  jnst  stated 
has  been  frequently  recognized.  Murdock  *. 
Memphra,  20  Wall.  690,  63S,  28  L.  ed.  429, 
444;  Anderson  v.  Carkins,  136  U.  B.  483,  34 
L.  ed.  272,  10  Sup.  Ct  Rep.  008;  Wabaah 
R.  Co.  T.  Pearce,  102  U.  S.  179,  48  L.  ed. 
397,  24  Sup.  Ct.  Bep.  231;  Terre  Haute  k 
t.  R.  Co.  V.  Indiana,  194  U.  S.  679,  4!i 
L.  ed.  1124,  24  Sup.  Ct.  Bep.  707;  Bchlem- 
mer  v.  Buffalo,  B.  k  F.  B.  Co.  206  D.  S.  1, 
61  L.  ed.  681,  27  Sup.  a.  Bep.  407. 

Applying  these  principles  here,  it  seems 
to  me  that  where  a  party  specially  asserts, 
as  it  did  in  this  case,  the  application  of  the 
Federal  statute,  which,  in  unequivocal 
terms,  provides  (|  G1S8  [U.  B.  Comp.  Stat. 
1001,  p.  3493])  that  the  'taking,  receiving, 
reserving,  or  charging  a  rate  of  interest 
greater  than  is  allowed  by  the  preceding  mc- 
tion,  when  knowingly  done  [which  the  rec- 
ord discloses  was  so  taken  in  this  ease], 
shall  be  deemed  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has 
i>een  agreed  to  be  paid  thereon,"  and  the 
supreme  court  of  the  state,  holding  that, 
notwithstanding  the  Federal  statute,  it  has 
the  discretion  to  condition  Its  relief,  allow- 
ing redemption  only  upon  the  payment  of 
principal  and  legal  interest.  It  has  In  effect 
denied  the  right  asserted  under  the  Federal 
statute,  and  the  correctness  of  the  decision 
is  reviewable  here.  This  statute  has  no  con- 
ditions attached  to  it,  and  is  upon  its  face 
applicable  [646]  wherever  a  situation  arises 
which  comes  within  its  terms.  In  effect,  the 
state  court  said  this  is  true;  usury  has 
been  charged  upon  this  contract,  and,  be- 
cause of  ths  statute,  the  security  is  not  en- 
forceable beyond  the  face  of  the  debt;  but 
as  the  giver  of  the  seeuri^  has  been  obliged 
to  apply  to  the  equity  powers  of  a  state 
court  for  the  carrying  ont  of  the  contract, 
a  condition  may  be  attached  to  the  relief 
to  which  the  party  is  otherwise  enutled, 
and  the  state  court  charged  the  plaintiff 
error  with  the  debt,  with  legal  Interest, 
notwithstanjling  the  Federal  statute  which 
declares  the  Interest  forfeited  upon  such 
tuetM  as  nn  itn  preaentad.    When  the  eoun 
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u  decided,  in  inj  judgment,  it  neceuarily 
denied  ft  Federal  right,  knd,  whether  riffht 
or  wrODK,  the  deiii&l  of  ttint  tight  laid  the 
baiii  for  ultimate  decision  liy  thij  court 
as  to  the  nature  and  extent  of  tha  rights 
secured  by  the  Fedeial  statute. 

Id  my  opinion  this  court  ihould  review 
the  judgment  and  determine  for  itself 
whether  the  rule  invoked  in  the  state  court 
haa  this  effect  upon  a  Federal  statute,  which 
UQConditionaUj  forfeits  the  entire  interest 
where  uiurions  intereat  haa  been  knowingly 
reserved  or  taken. 

I  therefore  dissent  from  the  opinion  of 
the  court  holding  that  there  is  no  jurisdi 
tion  of  the  case. 


WA8HIN0T0N  TERMINAL  COMPANY. 
(See  e.  0.  Reporter's  ed.  fiM-668.) 

Bmlnent  domain  —  caklnc  —  pnblto  or 

private  nnlaance. 

1.  Coiw'eBB  Is  prohibited,  by  the  inhibi- 
tion of  U.  9.  Const.,  5th  Amend.,  Bgainst 
the  taking  of  private  property  for  public 
nse  without  just  compengatlon,  from  con- 
fflrrlng  immunity  from  actioV  for  a  private 
B  of  such  a  character  as  to  amount 


stherwise  would  be  a  public 

[For  other  caws.  Me  Bmlneot  Domain.  y„  In 

Dlgert  Sap.  Ct   1B08.] 
Eminent    domain  >—  conseqnentlal    In- 

Jnrfea  —  damage*  intrident  to  prnd«at 

operation  of  railroad. 

2.  The  safeguard  against  the  taking  of 
private  propertv  for  public  use  witnout 
compensation  afforded  hy  U.  8.  Const.,  Gth 
Amend.,  doea  not  require  that  an  owner  of 
noneontignoua  proper^,  no  part  of  which 
was  actnallv  appropriated,  but  which  lies 
in  the  neighborhood  of  a  railway  tunnel 
and  traclcfl  constructed  and  maintained  un- 
der the  authority  of  the  acts  of  February 
12,  1001  (31  Stat,  at  L.  774,  chap.  3S4). 
and  February  28,  ISOS  (3S  Stat,  at  L.  009, 
chap.  8G6),  upon  property  acquired  by  pur- 
chase or  condemnation  proceedings,  be  com- 
pensated for  the  damage  through  imoke, 
cinders,  gases,  dust,  dirt,  and  vibration  in- ' 


ddent  to  the  prudent  operation  of  the  rail' 

[For  other  cases,  see  Bmlnent  Domala.  11ft- 

IIS,  tu  Dlgeit  Snp.  CL  IMS.) 
Eminent  domain  >—  taking  —  Injury  (0 

property  —  gaa  and  smoke, 

3.  An  owner  of  pro[)erty  in  the  neighbor- 
hood of,  but  not  abutting  upon,  the  railway 
tracks  and  tunnel  constructed  and  main- 
tained under  the  authority  of  the  acts  of 
February  12,  1901,  and  February  28,  IMS, 
is  entitled,  under  U.  S.  Const,  6tb  AiMmj , 
forbidding  the  taking  of  private  property 
for  public  nse  without  compensation,  to  be 
compensated  for  the  damage  attributable 
to  gaaea  and  smoke  emitted  from  locomo- 
tives while  in  the  tunnel,  and  by  means  of 
a  fanning  system  forced  out  of  such  tunnel 
at  its  mouth  near  his  property  in  such  man- 
ner as  naturally  to  render  sudi  property 
less  habitable  than  otherwise  it  would  be, 
and  to  depreciate  it  in  value. 
■  For  other  cases,  see  Eminent  Domain.  110- 

11»,  In  Dlsest  Sop.  Ct.  1908.1 

[No.  62.] 


IN  ERROR  to  the  Court  of  Appeals  at  the 
District  of  Columbia  to  review  a  jodg- 
toent  which  affirmed  a  judgment  of  the  8n- 
prL'me  Court  of  the  District  in  favor  of  dc' 
fendant  in  an  action  by  a  noncontiguous 
property  owner  to  recover  for  the  damage 
to  hie  property  resulting  from  the  operation 
of  a  railroad.  Reversed  and  remanded,  with 
directions  to  reverse  the  judgment  of  the 
Supreme  Court  of  the  District,  and  remand 
the  cause  to  that  court  for  a  new  trial. 

See  same  case  below,  37  App.  D.  C.  189. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ungh  H.  Obear  argued  the  eauM, 
and,  with  Messrs.  Charles  A.  Dougiss, 
Thomas  RufBn,  Edward  F.  CoUaday,  Fanl 
Sleman,  and  Harry  F.  Lereh,  filed  a  brirf 
for  plaintiff  in  error: 

There  can  be  no  question  that  defendant's 
acts  constitute  a  private  nuisance. 

Aldred's  Case,  9  Coke,  57;  Cmmp  f.  Lam- 
bert, L.  R.  3  £q.  409,  IS  Week.  Rep.  417; 
Baltimore  A  P.  R.  Ca  v.  Fifth  Baptist 
Church,  108  U.  B.  317,  27  L.  ed.  738,  2 
Sup.  Ct.  Rep.  719;  Camfield  v.  United 
BUtes,  167  U.  B.  tilS,  42  L.  ed.  260,  17 
Sup.  Ct  Rep.  864. 

The  inquiry  is: 


NOTS. — On  right  of  property  owner  to 
compensation  for  interference  with  light  or 
air  by  railroad  structure  on  the  company's 
own  property — see  note  to  Davis  v.  New 
^land  R.  Co.  20  L.R.A.{N.S.)   1061. 

On  the  right,  under  constitutional  provi- 
sion against  damaging  private  property 
without  compensation,  to  compensation  tor 
(■ODsequeutial  damagea  to  property  no  part 


of  which  is  taken,  for  smoke,  noiw,  dost, 
etc.,  Incident  to  ordinary  operation  of  rail- 
road— see  note  to  Tidewater  R.  Col  t. 
Shartier,  17  L.Rjl..(N.S.)    105*. 

On  consequential  injuries,  generatlf — ass 
notes  to  D.  M,  Osbome  k  Co.  v.  Hiesonrt 
P.  R.  Co.  37  L.  ed.  U.  S.  UC,  and  A.  Backua, 
Jr.  ft  Sods  v.  Fort  Street  Union  Depot  Co. 
42  L.  ed.  U.  a  8S3. 
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(1)  Cm  Congreu  autborize  or  legalize  a  ipeciflc  legiilatioo  or  a  eooBtitiiHotial  pro> 

priTate  nniaance  nidi  u  U  presented  hereT  viaioii  proTiding  for  recovery  of   damagM 

and  for  conaequeiitial  or  incidental  Injnriea  In 

(t)  Bt«  It  done  M  In  this  case!  a  eaaa  Uke  tbli,  Bo  cnch  leoorerj  can  bo 

It  aeema  to  ub  tbat  these  questions  are  allowed, 
settled  hf  Baltimore  &  F.  R.  Co.  v.  Fifth        Beseman  t.  PennejlvanU  R.  Co.  SO  N. 

Baptirt  Cburcb,  108  U.  S.  317,  87  L.  ed.  J.  L.  23S,  13  AtL  164,  affirmed  on  appeal 

789,  2  Sap.  Ct  Rep.  T19.  bj  the  Court  of  Error  and  Appeals  with- 

There  is  sufBcient  evidence  to  show  that  ont  opinion  in  G2  N.  J.  L.  2S1,  80  Atl.  169; 

there  was  a  taking  of  the  property  within  Charch  of  Jesus  Christ,  L.  D.  B.  v.  Oregon 

the  meaning  of  the  Constitution.    The  soot.  Short  Line  R.  Co.  36  Utah,  23S,  23  L.R.A. 

smoke,  gas,  and  dnders,  driven  in  great  vol-  (N.B.)    860,    140    Am.    St.    Rep.    619,    103 

nmes  from  the  mouth  of  the  tunnel,  nearly  a  Pac.  243;   Hatch  t.  Vermont  C.  R.  Co.  26 

mile,  along,  over,  and  upon  the  property  of  Vt.  49;  Taylor  t.  Baltimore  &  O.  R.  Co.  33 

the  plaintiff,  was  a  physical  invssion.  W.  Va.  39,  10  8.  E.  29;   Spencer  t.  Point 

Pumpelly  T.  Green  Bay  k  M,  Canal  Co.  Pleasant  A  0.  Elver  R.  Co.  23  W.  Va.  427; 


13  Wall  166,  SO  L.  ed.  SET. 


Dunsmore  v.  Central  Iowa  R.  Co.  72  Iowa, 
182,  33  N.  W.  466;  Bootfaby  v.  Androseog- 
i:!n  A  K.  B.  Co.  61  Me.  818;  Kansaa,  N.  A 
D.  R.  Co.  V.  Cuykendall,  42  Kan.  234,  14 
Am.  St.  Rep.  479,  21  Pac.  lOSl;  Brieaen 
T  Long  Island  R.  Co.  31  Hun,  112;  Fried- 
man V.  New  York  A  H.  R.  Co.  SS  App. 
Div.  38,  85  N.  T.  Supp.  404;  Atchlaon,  T.  A 
S.  F.  R.  Co.  r.  Armstrong,  71  Ran.  366,  1 


Mr.  John  W.  T«rkea  argued  the  cause, 
«nd,  with  Messrs.  John  J.  Hamilton  and 
George  B.  Hamilton,  Sled  a  brief  for  de- 
fendant in  error: 

If  Congress  had  deaired  to  make  provi- 
sion for  payment  of  compensation  to  land- 
owners whose  property  was  not  actually 
taken  or  occupied,  but  who  suffered  injury 
and  damsge  by  reason  of  the  couatructlon 
and  operation  ol  the  railroad,  the  act 
would  have  contained  fit  and  appropriate 
language  to  make  certain  thU  right  This  ,  "'',  ■;™""»  JT 
haa  b^  done  by  Congress  in  other  casei.    '<™  "*  *''•  «""* 

United  States  v.  Alexander,  I4B  U.  B. 
]86,  37  L.  ed.  416,  18  Sup.  Ct  Rep.  SZ9; 
Northern  Transp.  Co.  v.  Chicago,  99  U.  8. 


Mr.   Justice  Pitney  delivered  the  opin- 


Plaintiff  in  error,  who  was  plaintiff  below, 
commenced  this  action  in  the  supreme  court 
of  the  District  of  Columbia  to  recover  for 


Co. ,.  B.1W  8ui«.  16  c.  0. T  «o.  .7  ?•  "j;.'':""  °;.'^'l?t?  ™;":",''' 


1  SUtes,  16  C.  C.  A.  460, 
U.  8.  App.  234,  69  Fed.  320. 

Many  cases  may   be   cited  where,   under 


defendant  by  means  *of  the  operation  of  a 
railroad  and  tunnel  upon  ita  own  lands 


A,,rd   ="^,""'    7   ""™   n,J^  to,butnot  adjoining,  thoKi  of  plaintiff.    De- 

disUnct   provisions    of    state    Const.Uitions    ,,;d^t  havin„  nleaded  not  «.iltv.  the  issue 
and    legislation,   these   incidental    and   con- 
sequential damagea  may  be  recovered. 

PennsylvanU  R.  Co.  v.  Miller,  132  U.  S. 
75,  33  L.  ed.  267,  10  Sup.  Ct  Rep.  84; 
Chicago  V.  Taylor,  12S  U.  S.  161,  31  L.  ed. 
038,  8  Sup.  Ct.  Rep.  820;   Oalnesvllle,  H. 


tendant  having  pleaded  not  guilty,  the  issue 
came  on  for  trial  by  jury,  and  at  the  con- 
clusion of  plaintiff's  evidence  a  verdict  was 
directed  in  favor  of  defendant.  The  court 
of  appeals  affirmed  the  Judgment  (ST  App. 
D.  C.  289),  and  a  writ  of  error  brings  the 

■a.,,  b^  l»n   no  .ud,   Ukm,  o<   U..    ^^  J ,,  ,^,  „„  ,,' 

propert,  ot  pUlnl,!  ,.  „™r  In  p.bh.  i».    „^^    ,         H,,  ,;  ^^     ,„„„{ 

u  ,«,«,«.  «>mp«».tioi  U  b.  «.d.  to  blm    ,.  „j  ^  ,^  .l.„"S;  ,„,  1901   th. 

■  n  /I  i.o  Ti  a  .an  «o  I  J  .•••  upon  the  westerW  side  of  Now  Jersey  sve- 
van.a  R.  Co.  168  U.  8.  880  38  L  ed  781,  „^  southeast,  a^d  an  average  depth  of  81 
«t  *  ''i.?-,,  S'  IIV  .^"r"-.'-™'*tJ  «-''»"'  improvemenU  th.^  insisting 
State..  166  U.  S.  269,  41  I.  ed.  996,  17  „,\  three-etory  and  b«»ment  brick  dwell- 
Sup.  Ct  Rep.  578;  United  SUtes  v.  Lynah,  ^i^  ^^^  conUining  ten  rooma,  known  as 
188  U.  6.  445,  47  L.  ed.  B39,  23'8np.  Ct  N(,.  415  n„  j,,^  ^^enue.  The  rear  win- 
Hep.  349;  Bedford  t.  United  SUtes,  192  i„„  ^^^  aU  the  floors  of  the  house  open 
D.  8.  817,  48  L.  ed.  414,  84  Sup.  Ct  Rep.  In  the  direction  of  the  railroad  tracks  that 
2SS;  United  States  v.  Grizcard,  219  U.  S.  lead  from  defendant's  tunnel.  The  south 
160,  IBS,  GB  L.  ed.  165,  166,  31  L.R.A.{N.8.)  porUI  of  this  tunnel  opens  within  square 
1135,  81  Sup.  Ct.  Rep.  162.  693,  and  near  its  [B4B]  nortboasterly 
SUte  decisions  hold  that  onlesa  there  Is  comer,  and  the  tunnel  astcnda  thence 
••  L.  ed.                                                        69  lft«« 
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in  m  northeaaterly  direction,  pasting 
under  the  Capitol  and  Librar;  grounds 
■nd  First  street  N.  E.,  to  the  Union 
Station  at  Hassachutetta  avenue.  There 
are  two  aet*  of  railroad  tracks  in  the 
tunnel  and  leading  from  it,  and  as  ttiese 
emerge  from  the  south  portal  they  extend 
in  a  general  Bouthweeterly  direction  up  an 
incline  or  grade  acroaa  the  central  portion 
or  square  693  onto  an  elevated  structure 
which  carries  the  tracks  over  and  beyond 
South  Capitol  street.  The  tunnel  and  tliese 
tracks  are  used  for  the  passage  of  trains 
running  botli  northwardly  nnd  southward!;, 
about  tlilrty  each  day,  all  of  them  being 
paxsenger  trains  with  the  exception  of  an 
occasional  shifting  engine.  The  trains  fre- 
quentlj  pass  in  and  out  of  the  tunnel  with- 
out stopping,  but  trains  also  very  often  Bto]> 
at  or  near  a  switch  tower  that  is  situate 
near  the  center  of  square  603.  From  the 
nearest  portion  of  plaintiS's  house  to  the 
center  of  the  south  portal,  the  distance  in 
a  straight  line  is  about  114  ft,,  there  being 
tliree  intervening  dwelling  houses,  two  of 
which  have  been  purchased  and  are  now 
owned  by  defendant.  From  the  rear  end  of 
plaintifTs  lot  to  the  middle  of  tlie  tracks 
south  west  wardly  from  the  portal  the  dis- 
tance in  a  straight  line  is  about  SO  ft. 
PlaintilTs  property  has  been  damaged  by 
the  volumes  of  dense  black  or  gray  smoke, 
an<j  also  by  dust  and  dirt,  cinders  and  gasea, 
emitted  from  the  trains  while  passing  over 
the  tracks  and  in  or  out  of  tlie  tunnel,  or 
standing  upon  the  tracks  near  the  signal 
tower.  There  is  a  fanning  syst«m  installed 
in  the  tunnel  which  causes  the  gases  and 
smoke  emitted  from  engines  while  in  the 
tunnel  to  he  forced  out  of  the  south  portal, 
and  these  gasea  and  smoke  contaminate  the 
air,  and  also  add  to  the  inconvenience  suf- 
fered hy  plaintiff  in  the  occupation  of  his 
property.  His  bouse  was  pleasant  and  com- 
fortable for  purposes  of  occupation  bci'ore 
the  construction  of  the  tunnel  and  tracks, 
but  since  then  it  has  not  only  depreciated  in 
Yal>ie,  but  the  tenant  [SGO]  removed  there- 
from, and  plaintiff  was  obliged  to  occupy  the 
bouae  himself  by  reason  of  bis  inabilitj  to 
rent  it  The  property  has  depreciated  from 
a  value  of  about  $5,500  to  about  t4,000,  and 
the  rental  value  from  f30  per  month  to  S20 
per  month.  The  furniture  and  other  be- 
longings in  the  house  have  been  depreciated 
tnm  a  value  of  $1,200  to  (800,  all  of  which 
depreciation  is  due  to  the  presence  of  smoke, 
dnders,  and  gases  emitted  from  passing 
trains  and  from  the  mouth  of  the  tunnel, 
which  smoke,  cinders,  and  gases  enter  the 
dwelling  house  and  settle  upon  the  furniture 
Uid  other  personal  property  contained  in  it, 
contaminating  the  air  and  rendering  the 
house  objection  able  aa  a  habitation.  The 
I0»« 


house  has  also  been  damaged  by  vibrations 
caused  hy  the  movement  of  trains  on  the 
track  or  in  the  tunnel,  resulting  in  crack- 
ing the  walla  and  wall  paper,  breaking 
glass  in  the  windows,  and  disturbing  the 
peace  and  slumber  of  the  occupants. 

The  defendant,  the  Washington  Terminal 
Company,  is  the  owner  of  the  tunnel  and 
of  the  tracks  therein,  but  its  ownership  of 
tracks  ceases  at  the  south  portal.  Tbs 
tracks  extending  therefrom  in  a  toutbweat- 
erly  direction  are  owned  and  used  by  other 
railroad  companies,  but  the  movement  of  the 
trains  is  controlled  by  defendant. 

The  tunnel  and  the  tracks  leading  frim  It 
across  square  603  were  located  and  con- 
structed and  are  now  maintained  under  the 
authority  of  acts  uf  Congress  of  February 
12,  1901,  and  February  ES,  IS03  (31  Stat. 
at  L.  774,  chap.  3M;  32  Stat  at  L.  90B, 
chap.  856),  in  accordance  with  plans  and 
specifications  approved  by  those  acta.  No 
claim  is  made  by  plaintiff  that  the  tuimel, 
the  tracks  in  square  603,  and  the  trnittl 
operated  therein  and  thereon,  were  eon- 
strueted,  operated,  or  maintained  in  a  n^ll- 
gent  manner;  and  it  is  conceded  that  the 
tunnel  and  tracks  were  built  upon  proper^ 
acquired  by  purchase  or  condemnation  pro- 
ceedings, and  were  constructed  under  na- 
thority  of  the  acts  of  Congress  [G61]  and 
of  permits  issued  by  the  Commissioners  of 
the  District  of  Columbia. 

Such  being  the  essential  facta  to  be  de- 
duced from  the  evidence,  we  have  reached 
the  concluaion,  for  reasons  presently  to  be 
stated,  that  with  respect  to  most  of  thf 
elements  of  damage  to  which  the  plaintiS*! 
property  has  been  subjected,  the  courts  be- 
low correctly  held  them  to  be  dctmi*«Bi 
absque  tajaria;  but  that  with  respect  to 
such  damage  as  is  attributable  to  the  gasts 
and  smoke  emitted  from  locomotive  engines 
while  in  the  tunnel,  and  forced  out  of  it 
by  means  of  the  fanning  system  through  a 
portal  located  so  near  to  plaintifTs  prop- 
erty that  these  gases  and  smoke  materially 
contribute  to  injure  the  furniture  and  to 
render  the  house  less  habitable  than  other- 
wlse  it  would  be,  there  is  a  right  ot  t*- 

The  acts  of  Congress  referred  to,  followed 
by  the  construction  of  the  tunnel  and  rail- 
road tracks  substantially  in  the  mode  pi«- 
scribed,  had  the  effect  of  legalizing  the  oett- 
structlon  and  operation  of  the  railroad,  W 
that  ila  operation,  while  properly  conducted 
and  regulated,  cannot  be  deemed  to  b*  a 
public  nuisance.  Vet  it  is  iuflkiently  ob- 
vious that  the  acts  done  hy  defendant,  if 
done  without  legislative  sanction,  woaU 
form  the  subject  of  an  action  by  plaintiff 
to  recover  damage*  u  for  a  private  nnt- 
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At  the  tame  time,  there  is  no  eiicluiive 
Mid  permaneiit  appropriation  ol  any  portion 
of  plaintiD's  land,  which,  indeed.  doe«  not 
even  kbut  upon  defendant's  property.  The 
acta  of  Congrew  do  not  In  temu  provide 
for  the  payment  of  compenBation  to  prop- 
erty ownera  damn  ill  ed  through  the  construc- 
tion and  operation  of  the  tunnel  and  rail- 
road lines  in  question,  except  to  those  whose 
lands,  or  a  portion  thereof,  were  necefmarily 
appropriated.  For  damages,  whether  direct 
or  consequential,  to  noncontiguous  parcels 
mich  as  that  of  pleintifF,  there  ie  no  express 
provision.  But  §  9  of  the  act  of  1003  (3E 
Stat.,  at  L.  D16,  ohap.  866)  authorizes  the 
Terminal  Company  to  acquire,  by  purchase 
or  condemnation.  [SS2]  "the  lands  and 
property  necessary  for  all  and  every  the 
purposes  contemplated"  by  the  several  acts 
of  Congress  under  which  the  tunnel  and  rail- 
road were  constructed  and  arc  operated. 
This  grant  of  the  power  of  condemnation  ii 
very  broad,  but  it  hae  not  been  acted  upon 
by  the  company  in  the  ease  of  the  present 
plaintiff.  And  since  he  is  not  wlioity  ex- 
cluded from  the  use  and  enjoyment  of  his 
proper^,  there  has  been  no  "taking"  of  the 
land  in  the  ordinary  sense. 

The  courts  of  England,  in  a  series  of  de- 
cisions, have  dealt  with  the  general  subject 
now  under  consideration.  Rex  v.  Pi^ase,  4 
Barn.  A  Ad.  30,  40,  1  Ner.  A  M.  000,  2  L. 
J.  Hag.  Caa.  N.  B.  20,  ZE  Eng.  Rul.  Cas. 
71 ;  Vaughan  t.  Taff  Vale  R.  Co.  5  Hurlst. 
ft  N.  •79,  20  L.  i  Eich,  N.  S.  24T,  6  Jur. 
N.  S.  899,  2  li.  T.  N.  8.  394,  R  Week.  Rep. 
54S,  ]  Eng.  Rul.  Cas.  200;  Jonea  v.  Festin- 
log  R.  Co.  L.  R.  3  Q.  B.  733,  9  Best  & 
8.  835,  37  L.  J.  Q.  B.  N.  S.  214,  18  I^  T. 
N.  S.  002,  17  Week.  Rep.  28;  Hammersmith 
ft  C.  R.  Co.  T.  Brand,  L.  R.  4  H.  L.  ITl,  38 
L.  J.  Q.  B.  N.  S.  205,  21  L.  T.  N.  8.  238,  18 
Week.  Rep.  12,  I  Eng.  Rul.  Cas.  623,  7  Eng. 
Bui.  Cas.  380;  MetropoliUn  Asylum  Dist. 
▼.  Hill,  L.  R.  0  App.  Cas.  193,  201,  2(13,  50 
L.  J.  Q.  B.  N.  R.  363,  44  L.  T.  N.  S.  053.  2U 
Week.-  Rep.  817,  46  J.  P.  004,  16  Eng.  Ral. 
Cas.  6S0;  London,  B.  ft  B.  C.  R.  Co.  v. 
TrunaD,  L.  R.  11  App.  Cas.  46,  55  L.  J. 
Ch.  K.  8.  3B4,  64  L.  T.  N.  8.  250,  34  Week. 
Rep.  667,  60  J.  P.  388,  22  Eng.  RuL  Cas. 
SO.  The  rule  to  be  deduced  from  these  cases 
ia  that  while  no  aetioa  will  lie  for  an  in- 
vaaion  of  prirate  righta  necessarily  reanlt- 
ing  from  the  establishment  and  operation 
of  railways  >nd  other  public  works  under 
the  azpreaa  aanctlon  of  an  act  of  Parlia- 
ment, yet  that  such  acts  are  to  be  strictly 
eonstrued  so  as  not  to  Impair  priTate  rights 
onleas  the  l^slative  purpose  to  do  so  ap- 
peara  by  express  words  or  necessary  impli- 
cation. In  short.  Parliament,  being  omnip- 
otent, may  authorixe  the  taking  of  private 
propertv  for  public  use  without 
AS  L..ed. 


tion  to  the  owner;  but  the  courts  decline  to 
place  an  unjust  construction  upon  its  acts, 
and  will  not  interpret  them  as  interfering 
with  rights  of  private  property  unless  the 
language  be  so  clear  as  to  admit  of  no  other 
meaning. 

But  the  legislation  we  are  dealing  with 
must  be  construed  in  the  light  of  the  pro- 
vision of  the  5tb  Amendment — "Nor  shall 
private  property  be  taken  for  public  use 
without  just  compensation" — and  is  not  to 
be  given  [563]  an  effect  inconsistent 
with  ita  letter  or  spirit.  The  doctrine 
of  the  English  cases  has  been  generally 
accepted  by  the  courts  of  this  country, 
sometimes  with  scant  regard  for  distinc- 
tions growing  out  of  the  constitutional 
restrictions  upon  legislative  action  under 
our  system.  Thus,  it  has  been  said  that 
"a  railroad  authorized  by  law  and  law- 
fully operated  cannot  be  deemed  a  pri- 
vate nuisance;  "  that  "what  tlie  legis- 
lature has  authorized  to  be  done  can- 
not be  deemed  unlawful,"  etc.  These  and 
similar  expressions  have  at  times  been  in- 
discriminately employed  with  respect  to 
public  and  to  private  nuisances.  We  deem 
the  true  rule,  under  the  Gth  Amendment,  as 
under  state  constitutions  containing  a  simi- 
lar prohibition,  to  be  that  while  the  legisla- 
ture may  legalize  what  otherwise  would  be 
a  public  nuisance,  it  may  not  confer  im* 
munity  from  acticm  for  a  private  nuisance 
of  such  a  character  as  to  amount  in  effect 
to  a  talcing  of  private  property  for  public 
use.  Pennsylvania  R.  Co.  v.  Angel,  41  N. 
J.  Eq.  316,  320,  66  Am.  Rep.  1,  7  Atl.  432; 
Costigan  v.  Pennsylvania  R.  Co.  S4  N.  J.  L. 
233,  23  Atl.  810;  Cogswell  v.  New  York, 
N.  H.  ft  H.  R.  Co.  103  N.  Y.  10,  67  Am. 
Hep.  701,  8  N.  E.  537;  Garvey  v.  Long  Is- 
land R.  Co.  )60  N.  Y.  323,  70  Am.  St.  Rep. 
360,  64  N.  E.  67;  Bohan  v.  Port  Jervis  Gas- 
light Co.  122  N.  Y.  IB,  20,  9  L.R.A.  711,  26 
N.  E.  240;  Sadlier  v.  New  York.  40  Misc. 
78,  81  N.  Y.  8upp.  308. 

But  the  question  remains,  in  cases  of  the 
class  now  before  us,  What  is  to  be  deemed 
a  private  nuisance  such  as  amounts  to  a 
taking  of  propertyl  And  by  a  great  and 
preponderant  weight  of  judicial  aathority 
in  those  states  whose  constitutions  contain 
a  prohibition  of  the  taking  of  private  prop- 
erty for  public  use  without  compensation, 
substantially  in  the  form  emplt^ed  in  tbs 
6th  Amendment,  it  haa  become  established 
that  railroads  constructed  and  operated  for 
the  public  use,  although  with  private  capi- 
tal and  for  private  gain,  are  not  subject 
to  actions  in  behalf  of  neighboring  property 
owners  for  the  ordinary  damages  attrib- 
utable to  the  operation  of  the  railroad,  in 
the  absence  of  negligence.  Such  roads  are 
treated    as    [BM]    public    highwavs,    pnd 
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tlia  proprieton  aa  pabllc  wrruita,  with 
the  enaupticm  iiarin>l^  enjoyed  by  fiieh 
MTTUits  from  Uftbility  to  private  auit, 
M  f«r  ■■  ooncemi  the  ineidmtftl  dun- 
BgM  accruins  to  awnen  of  nonadjAeent 
lan^  through  the  proper  and  skilful  man' 
agemest  ajid  operation  of  t'-e  railway*. 
Any  diminution  of  the  value  of  prop- 
Mij  not  directly  invaded  nor  peeuliai 
ij  affected,  but  abaring  in  the  eommon 
burden  of  incidental  damagei  arising 
from  the  l^alized  nuisance,  is  held  not 
to  be  a  "taking"  within  the  eonatitutional 
provision.  The  Inununity  is  limited  to  such 
damages  ai  naturally  and  unaToidably  re- 
mit from  the  proper  condnct  of  the  road 
and  are  shared  generally  by  property  own- 
ers whose  lands  lie  witbin  range  of  the  in- 
conveniences neceeeariljr  incident  to  prox- 
imity to  a  railroad.  It  includes  the  noises 
and  vibrations  incident  to  the  running  of 
trains,  the  necesoary  emisBion  of  smoke  and 
sparks  from  the  locomotives,  and  similar 
annoyances  inseparable  from  the  normal 
and  non-negligent  operation  of  a  railroad. 
Northern  Transp.  Co.  v.  Chicago,  S9  U.  5. 
83S,  641,  2fi  L.  ed.  336,  333;  Beaeman  v. 
PennsylvanU  R.  Co.  SO  N.  J.  L.  235,  240, 
13  Atl.  1S4,  alarmed  in  6i  S.  3.  L.  221,  80 
AtL  lOB. 

That  the  constitutional  inhibition  against 
the  taking  of  private  property  for  public 
use  without  compensation  dotf  not  confer 
a  right  to  compensation  upon  a  landowner, 
no  part  of  whose  property  has  been  actually 
appropriated,  and  who  has  sustained  only 
those  consequential  damages  that  are  nec- 
essarily incident  to  proximity  to  the  rail- 
road, has  been  so  generally  recognized  that 
in  some  of  the  states  {Arkanssa,  California, 
Colorado,  Georgia,  Illinois,  Louisiana,  Mis- 
sissippi, Missouri,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Texas,  West 
Virginia,  and  Wyoming  are,  we  believe, 
among  the  number)  constitutions  have  been 
established  providing  in  substance  that  pri- 
vate proper^  shall  not  be  taken  or  damaged 
for  public  use  without  eompenBstion. 

The  immunity  from  liability  for  inciden- 
tal injuries  is  [SSS]  attended  with  a  con- 
siderable degree  of  hardship  to  the  private 
landowner,  and  has  not  be<9)  adopted  with- 
out some  judicial  protest.  But,  as  pointed 
oat  by  Chief  Justice  Bcasley  in  the  Beseman 
Case,  60  N.  J.  L,  at  p.  238,  if  railroad  com- 
panies were  liable  to  suit  for  sueh  damages 
upon  the  theoiy  that  with  respect  to  them 
tiui  company  is  a  tort  feasor,  tiie  practical 
result  would  be  to  bring  the  operation  of 
railroads  to  a  standstiU.  And,  on  the  whole, 
the  doctrine  has  become  m  well  established 
that  It  amounts  to  a  rule  of  property,  and 
should  be  modified,  U  at  all,  onlj  by  the  law- 
making powv. 


Bat  the  doctrine,  being  founded  i^M 
necessity,  Is  limited  accordingly.  lUi 
court,  in  a  leading  case  that  we  deem  com- 
trolling  upon  the  queatione  now  at  ianWk 
had  occasion  to  recognize  this,  and  at  the 
same  time  to  apply  the  distinction  bctwesB 
public  and  private  nuisances  with  respect 
to  the  private  right  of  action.  In  Baltimara 
4  P.  R.  Co.  V.  Fifth  Baptist  Church,  lOt 
U.  8.  317,  27  h.  ed.  73B,  2  Sup.  Ct.  Bsp. 
719,  the  court,  while  rec<^niiing  (p.  331) 
that  the  legislative  authority  for  operating 
a  railway  carried  with  it  an  immunity  froa 
private  actions  based  upon  those  incidental 
inconveniences  that  are  unavoidably  attend- 
ant upon  the  operation  of  a  railroad,  never- 
theless sustained  the  right  of  action  in  a 
case  where  a  building  for  housing  and  re- 
pairing locomotive  engines  was  nnnecesaaii- 
ly  established  in  close  proximity  to  a  plats 
of  public  worship,  and  so  used  that  the 
noises  of  the  shop  and  the  rumbling  of  the 
locomotive  engines  passing  in  and  out,  the 
blowing  ofl  of  steam,  the  ringing  of  bells, 
the  sound  of  whistles,  and  the  smoke  frMn 
the  chimneys,  created  a  constant  disturb- 
ance of  the  religious  exercisee.  The  court 
(speaking  by  Mr.  Justice  Field)  held  that 
the  authority  of  the  company  to  construct 
such  works  as  it  might  deem  necessary  and 
expedient  for  the  completion  and  mainte- 
nance of  its  road  did  not  authorize  it  to 
place  them  wherever  it  might  think  proper 
in  the  city,  without  reference  to  the  prop- 
er^ and  rights  [Bfi6]  of.  ottaera;  and  that 
whatever  the  extent  of  the  authority  con- 
ferred, it  was  accompanied  with  the  implied 
qualification  that  the  worlu  should  not  bs 
so  placed  as  by  their  use  to  unreasonably 
interfere  with  and  disturb  the  peaceful  and 
comfortable  enjoyment  of  others  in  their 
property.  In  tlie  language  of  the  opiaim: 
"Grants  of  privileges  or  powers  to  corporate 
bodies  like  those  in  question  confer  no  li- 
cense to  use  tbem  in  disregard  of  the  privets 
righta  of  others,  and  .with  immunity  for 
their  invasion."  The  reasoning  proweded 
upon  the  ground  (p.  332)  that  no  authori- 
ty conferred  by  Congress  would  Justify  as 
invasion  of  private  property  to  an  ncUat 
amounting  to  an  entire  deprivation  of  it* 
use  and  enjoyment,  without  compensatiw 
to  the  owner;  "nor  could  such  authori^  bs 
invoked  to  justify  acts  creating  phyaieal 
discomfort  and  annoyance  to  others  in  ths 
use  and  enjoyment  of  their  property^  to  a 
1ms  extent  than  entire  deprivation.  If  di^ 
ferent  plaoes'from  those  occupied  eould  bs 
used  by  the  corporation  for  ita  purpoaam 
without  causing  such  discomfort  and  sa- 
noyance;"  and  hence  that  ths  legislative 
authorization  c«nfeTred  exemption  eaty 
from  suit  or  prosecution  for  the  pnblie  ani- 

lec^  and  did  Bot  aSeot  "any  claiB  tt  a 
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privkt«  eiUten  for  duiuges  for  Any  specUil  the  •tatnto  fumiahn  no  exdue,  and  da- 
inconvenience  and  diBComfort  not  expori-  fendant't  respoiuibili^  follow*  on  general 
enced  b;  the  public  at  Urge."  principles. 

The  prcKDt  caae,  In  the  single  particular  No  doubt  tbere  will  be  some  practical 
already  alluded  to, — that  U  to  eay,  with  dUScult;  in  diatiDguUhiog  [5S8]  between 
reepeet  to  m>  tuneh  of  Um  damage  as  i«  at-  that  part  of  the  damage  which  is  attribu- 
tributable  to  the  ga«ei  and  emoke  emitted  table  to  the  gaaee  and  amoke  emitted  from 
from  locomotive  enginea  while  in  the  tunnel,  the  locomotive  engine*  while  operated  upon 
and  forced  out  of  it  by  the  tanning  system  the  railroad  tracks  adjacent  to  plaintiff's 
therein  installed,  and  issuing  from  the  por-  land,  and  with  respect  to  which  we  hold 
tal  located  near  to  plaintiff's  property  in  there  is  no  right  of  action,  and  damage  that 
■nch  manner  aa  to  materially  contribute  arises  from  the  gases  and  smolce  that  issue 
to  render  his  property  less  habitable  than  from  the  tunnel,  and  with  respect  to  which 
otherwise  it  would  be,  and  to  depreciate  there  appears  to  be  a  right  of  action.  How 
it  in  value;  and  this  without,  so  far  as  ap-  this  difficulty  is  to  be  solved  in  order  to  de- 
pears,  any  real  necessity  existing  for  such  termlne  the  damages  that  should  be  snirswd 
damage, — is,  in  our  opinion,  within  the  in  this  action,  or  the  eompensatian  that 
reason  and  authority  of  the  decUion  just  should  be  awarded  in  case  condemnation 
cited.  This  case  differs  from  that  of  the  proceedings  are  resorted  to,  ia  a  question 
Baptist  Chorch,  [BB7]  in  that  there  the  not  presented  by  this  record,  and  upon 
railroad  company  was  free  to  select  some  which,  therefore,  no  opinion  is  expressed, 
other  location  for  the  repair  shop  and  engine  Judgment  reversed  and  canse  remanded 
house;  while  here  the  evidence  shows  that  to  the  Court  of  Appeals,  with  directions  to 
the  location  of  the  tunnel  and  its  south  por-  reverse  the  judgment  of  the  Supreme  Court 
tal  was  established  pursuant  to  law,  and  of  the  District  and  reinand  the  cause  to 
not  voluntarily  chosen  by  defendant.  This  that  court  with  dircctionjs  for  a  new  trial, 
'circumstance,  however,  does  not,  sa  we  think,  and  for  further  proceedings  In  accordance 
afford  sufficient  ground  for  a  distinction  with  the  views  above  expressed, 
affecting  tbe  result.     The  case  shows  that 

Congress  has  authorised,  and  in  effect  com-  Hr.  Justice  Knrton  dissoita, 
manded.    defendant    to    construct    its    tun- 
nel with  a  portal  located  in  tbe  midst  of  _^.^ 
an  inhabited  portion  of  the  city.     The  au- 
thority, no  doubt,  includea  the  use  of  steam 
locomotive  engines  In  the  tunnel,  with  the 
inevitable  concomitants   of   foul  gases   and  , 
smoke  emitted  from  the  engines.    No  quea- 
tion  is  made  but  that  it  Includes  the  instal- 
lation and  operation  of  a  fanning  system  ,„      a    n   b      _•  _■      i    .is  >■»  > 
lor  rlddl-g  th,  1«™,1  ol  Ul.  .our?,  ol  dl..  '^  ='  °-  »«P"«^'  "i  """O 
comfort  to  those  operating  the  trains  and 

traveling  upon  them.  All  this  being  grant-  ^°***f  **V*S,~  "'*•  »K»'»^  "  *"»^ 
ed.  the  special  and  peculiar  damage  to  the  ^'o^^^^giftlr";  the  United  State,  wa. 
plaintiff  as  a  property  owner  m  close  prox-  j,^  ^y  the  act  of  May  29,  1908  13B  Stat 
unity  to  tbe  portal  is  the  necessary  con-  ^t  L.  444,  chap.  216),  g  2,  conferring  juris- 
sequence,  unless  at  least  It  be  feasible  to  diction  on  the  court  of  claims  to  hear,  de- 
install ventilating  shafts  or  other  devices  termine,  and  render  final  judgment,  not- 
tor  preventing  the  outpouring  of  gases  and  withntanding  lapse  of  time  or  statute  of 
smoke  from  the  entire  length  of  the  tunnel  limitations,  tor  any  balances  found  due  up- 
at  a  single  point  upon  the  surface,  as  at  »»  ">«  claim,  of  certain  d«ignated  Indian 
_,"„*^..'^..  .  in_  traders,  against  the  Menommee  tribe  of  la- 
pre«nt.  Construing  the  acU  of  Congress  ^j^^^  in  Wi*:onsin,  and  against  cerUin 
m  the  light  of  the  Bth  Amendment,  they  niembere  of  said  tribe  at  t£e  Green  Bay 
do  not  authorise  the  imposition  of  so  direct  Agency  for  supplies  furnished  certain  mem- 
and  peculiar  and  substantial  a  burden  upon  hers  of  the  tribe  for  Uie  purpose  of  carry- 
plaintifTs  property  without  compensation  ing  on  logging  operations,  but  such  statute 
to  him.  If  ths  damage  ia  not  prevenUblc  created  no  new  ri^ht,  simply  affording  a 
by  the  employment  at  reasonable  expense  ">«"■  «'  esUbllehing  by  a  proceeding  in 
of  devices  soeb  as  have  been  suggested,  then  ^J"  <^"r*  "'  "'•""•  *^l^"*T^,  ,'*.^' 
1  I  •!«•  -^  I  ■•  *  iL  of  a  c  Sim  against  the  tribe  and  its  individ- 
pUlntiff-s  property  U  "necessary  for  tbe  ^^^  ni,„bera 
purposes  contemplated,"  and  may  be  ac-  — 
quired   by    purchase   or   condemnation    {32 


aut.  at  L.  SIS,  chap.  SAB,  g  9),  and  pi-nd-        NcrrE.— On    immunity    of   United    StatM 
Ing   its   acquisition   defendant    is   responsi-    from  suit— see  note  to  Bean  T.  ArkaaMU, 
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-  Jnrladlctltm  —  conir*cu  with 
Indbiiu. 

2.  ClAimi  aeaJiiBt  individual  Indiuia  •■ 
citiiena  of  the  United  States,  resulting  from 
tbeir  purely  individual  and  personal  eon- 
traeta,  not  related  to,  or  connected  with, 
tribal  membership,  or  the  dependency  to- 
•lilting  from  status  ai  an  Indian,  as  die- 
tinguiahed  from  citizenship,  were  not  made 
justiciable  in  the  court  of  claims  by  the 
act  of  May  29,  ln08,  S  2,  conferring  upon 
that  court  jurisdiction  to  hear,  determine, 
and  render  final  judijraent,  notwithstanding 
]Kpw  of  time  or  statute  of  limitations,  for 
any  balances  found  due,  without  interest, 
with  the  right  of  appeal,  as  in  other  cases, 
upon  the  claims  of  certain  specified  Indian 
traders  against  the  U^norainee  tribe  of  In- 
dians in  Wisconsin,  and  against  certain 
members  of  said  trihe  at  the  Green  Bay 
Agency  for  supplies  furnished  to  such  mem- 
bers for  the  purpose  of  carrying  on  logging 
operations,  but  such  act,  except  so  far  a» 
concerned  the  statute  of  limitations,  created 
no  new  right,  simply  affording  a  mear 
establishing  by  a  proceeding  in  the  court 
of  claims  the  existence,  if  any,  of  a  clam 
against  the  tribe,  and  the  individual  mem- 
bera  of  the  tribe  as  such, 

[For  other   cDses,   bh  Clalmi.   1D5-12T,   In   DI- 

KSt  Sup.  Ct.  180S.1 
Indians   —   contracts      with   —   formal 

r«qal  sites. 

3.  The  contractual  agreement  of  an  In- 
dian tribe  or  its  individual  members  to 
pay  for  supplieE  to  be  furnished  to  certain 
members  of  the  tribe  for  logging  operations 
out  of  the  proceeds  to  be  received  by  the 
Indian  agent  from  the  sale  of  the  logs  to 
be  cut  and  sold  is  governed  by  (he  provi- 
sions of  U.  S.  Rev.  Stat,  g  2103,  making 
null  and  void  all  agreements  made  by  any 
person  with  any  Indian  tribe  or  individual 
Indians  for  tlie  pu.vment  or  delivery  of  any 
money  or  other  thing  of  value,  in  present 
or  in  prospective,  or  for  the  graoting  or 
procuring  any  privilege  to  him  or  any  other 
person  in  consideration  of  services  for  said 
Indians  relative  to  their  lands,  or  to  any 
claims  growing  out  of,  or  in  reference  to, 
annuities,  instalments,  or  other  moneys, 
claims,  demands,  or  things,  under  laws  or 
treaties  with  the  United  States,  or  official 
acta  of  any  ofTicer  thereof,  or  in  any  way 
connected  with  or  due  from  the  United 
States,  unless  such  agreomenta  are  iu  writ- 
ing,   and   are   formaUy   executed  >nd   ap- 

[Uattera  aa  to  Indiana,  see  iDdlana,  la  Dlieat 

Sup.  Ct.  lBoa.l 
Indiana   ^   oontrmct*      wltb    ^   tomuil 

reqnisltea. 

4.  The  requirement  of  U.  &  Rev.  SUt. 
g  2103,  that  contracts  with  Indians  shall 
be  void  unlesa  in  writing  and  formally 
executed  and  approved,  ia  none  the  leaa  ap- 
plicable to  an  aasprted  agreement  by  a 
tribe  or  Ita  individual  members  to  pay  for 
supplies  to  be  furnished  auch  membera  for 
logging  operations  out  of  the  proceeds  to 
h«  received  by  the  Indian  agent  from  the 
sale  of  tba  loga  to  be  cut  and  aold  because 
1»*4 


tribe  and  its  members,  or  because  such  con- 
tract was  made  in  the  presence  of,  and  «ith 
the  asaent  of,  an  agent  of  the  Interior  De- 

fartment. 
Uatter*  ai  to  tndisns,  see  Indiana,  tn  Dlnat 
Bup.  Ct.  1908.] 
Indians  —  Implied  contracts  —  UablUur. 
5.  An  Indian  tribe  and  its  memboa 
should  not,  on  the  theory  of  an  implied  con- 
tract, be  held  liable  to  pay  for  aupplie* 
fui-nished  to  certain  members  of  the  tribe 
for  logging  operations  under  an  uprcaa 
agreement,  void  under  U,  S.  Rev.  Stat, 
g  2103,  because  not  in  writing,  that  the  sup- 
plies should  be  paid  for  out  of  the  proceeds 
to  be  received  hy  the  Indian  agent  from 
the  sale  of  the  logs  to  be  cut  and  aold, 
where  such  agent  failed  to  apply  the  pro- 
ceeds in  bis  hands  to  the  payment  of  the 
supplies  so   furnished. 

[Uaiters  as  lo  Indiana,  see  Indiana,  In  Dlnat 
Sup.  Ct.  1908.1 

INo.  2BS.] 

Argued  March  IS  and  16,  1014.     Decided 
May  11,  IBM. 

APPEAL  from  the  Court  of  Claims  to  re- 
view the  diamiaaal  of  a  petition  aeeking 
to  enforce  a  claim  against  an  Indian  tribe 
and  its  members.    Affirmed. 

See  same  case  below,  47  Ct.  CL  2B1. 

The  facta  are  stated  in  the  opinion. 

Mr.  Ii.  T,  Hlchoner  argued  the  cauas, 
and,  with  Mesare.  P.  G.  Michcner  and  C.  F. 
Dillett,  filed  a  brief  for  appellant: 

The  United  Statea  ia  treated  by  the  act 
of  May  20,  1908,  as  well  as  hy  the  broad  Beld 
of  our  general  legislation,  aa  the  trustee  in 
possession,  or  the  vested  trustee,  of  the  In- 
dian funds.  Therefore,  it  was  clearly  right 
and  proper,  and  it  was  necessary,  to  sue 
both  tbe  United  SUUs  and  the  tribe.  The 
case  may  be  likened  to  a  suit  in  equity  to 
direct  the  disposition  of  a  trust  fund,  the 
holder  of  the  fund  being  a  necessary,  or,  at 
least,  a  proper,  partv  defendant. 

1  Dan.  Ch.  Pr.  246-249;  La  Ahr«  Silver 
Min.  Co.  V.  United  SUtes,  ITS  U.  S.  423, 
441,  443,  463-466,  44  L,  ed.  223,  230,  231. 
237-239,   20  Sup.  Ct.   Rep.   IBS. 

kcre  was  here  an  agreement  entered  into 
and  most  of  the  paymen  a  made.  Thoae 
payments  operated  aa  a  ratification. 

Neal'a  Caae,  14  Ct.  CL  286. 

If  there  he  no  agreement  made  within  tlw 
forma  of  taw,  the  action  Ilea  upon  an  im- 
plied contract  for  a  quantum  valebant  for 
supplies,  goods,  wares,  merehandiae,  tools^ 
and  live  stock  furnished  certain  membera  ot 
the  said  trihe  after  the  1st  day  of  January 
in  the  year  1880,  for  the  purpose  of  carry- 
ing   on    lagging   operations   upon    the    Me- 
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DOmini^e  Indian  Reoervition.  The  iDdiani 
received  and  used  the  property  of  appellant, 
And  he  is  entitled  to  Im  reimburaed  the  Talue 
thereof,  whether  there  waa  a  formal  and  pre- 
cise agreement  in   writing  or  not. 

Ckrk  V.  United  Statea,  OS  U.  8.  S39,  24 
L.  ed.  SIS;  fioberts  t.  United  SUtea,  S£  V. 
8.  41,  4S,  23  L.  ed.  646,  e48)  Braden'e  Case, 
16  Ct.  CI.  410. 

The  proviaioni  of  the  juried ictional  act 
operate  as  an  aaaumption  of  liability  if  the 
value  of  the  claima  ia  eetabliahed  by  the  evi- 
dence and  the;  are  unpaid. 

Navarre'a  Caae,  33  Ct.  CI.  24S,  affirmed  in 
173  U.  S.  77,  43  L.  ed.  620,  19  Sup.  Ct.  Bep. 
320. 

If  Congress,  having  knowledge  of  the 
facts,  had  intended  that  the  validity  of  the 
agreement  ahould  be  conUated,  or  that  it 
ehould  be  treated  aa  a  nullity,  the  claims 
would  not  have  been  referred  to  the  court 
below  to  have  such  a  defense  set  up  and  tlie 
claima  defeated.  Congress  could  have  done 
all  that  itself  by  not  malting  the  reference, 

Dahlgrcn's  Caae,  16  Ct.  CI.  40;  Bradeu'a 
Caae,  16  Ct.  CI.  411. 

Special  and  genera)  statutory  provisions 
may  subsist  together,  the  former  qualifying 
and  supplying  exceptions  to  the  latter. 

Townaend   v.   Little,  109   U.  S.   &04,  612, 


47  L.  ed.  775,  777,  23  Sup.  Ct.  Kep.  496. 

Asaiatant  Attorney  General  Tlwmpson 
argued  the  cause  and  filed  a  brief  for  ap- 
pellee* i 

The  juriedictional  act  makes  no  admiaaion 
of  liability,  or  any  ground  of  liability  on  the 
part  of  the  government,  but  merely  providea 
a  forum  for  the  adjudication  of  the  claim 
according  to  applicable  legal  principle*. 

United  SUtes  v.  Mille  Lac  Band,  229  U. 
S.  498,  57  L.  ed.  1299,  38  Sup.  a.  Bep.  811; 
Cooley,  Const  Law,  let  ed.  p.  319,  3d  ed.  p. 
858. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

By  this  appeal  a  review  is  sought  of  a 
jadgment*of  the  court  below  holding  that  an 
amended  petition  filed  by  the  appellant 
atated  no  cause  of  action,  and  dismisalng  the 
aame.  47  Ct.  CI,  281.  Our  attemtion, 
therefore,  must  be  directed  to  the  petition; 
but  aa  a  meana  of  at  once  clarifying  the  la- 
suea,  we  refer  to  the  act  of  Congress  author- 
liing  the  auit,  and  briefly  eUte  the  aver- 
ments of  an  original  petition  which  was 
likewise  dismissed  because  stating  no  cause 
of  action. 

By  an  act  of  Congress  of  May  20,  1908 
(3S  SUt.  at  L.  444,  chap,  S16,  |  2),  juris- 
diction was  conferred  upon  the  court  of 
SB  li.  ed. 


claims  "to  bear,  determine,  and  render  flual 
judgment,  noth  wit  list  ending  lapse  of  time  or 
statute  of  limitation,  for  any  balances 
found  due,  without  interest,  with  the  right 
of  appeal,  as  in  other  cases,"  upon  the 
claims  of  eight  named  persons  who  were  de- 
scribed in  the  act  as  "tradera,"  against  the 
"Menomlnea  tribe  of  Indians  In  Wisconsin, 
and  againat  certain  members  of  said  trilja 
at  the  Green  Bay  Agency,  for  supplies, 
goods,  wares,  merchandise,  tools,  and  live 
stock  furnished  certain  memtiers  of  the  said 
tribe  after  the  first  day  of  January,  in  the 
year  eighteen  hundred  and  eighty,  lor  the 
purpose  of  carrying  on  lodging  operations 
upon  the  Menominee  Indian  Reservation,  in 
Wisconsin."  The  statute  further  providied: 
"Said  court  ehall,  in  rendering  judgment, 
ascertain  and  determine  the  amount,  if  any, 
due  upon  each  of  said  claims,  and  if  the 
court  find  that  there  is  a  liability  upon  any 
of  said  claims,  it  shall  then  determine  If 
such  liability  be  that  of  the  said  Menominee 
tribe  of  Indians  as  a  triiie,  or  that  of  indi- 
vidual members  of  said  tribe,  and  it  shall 
[S63]  render  judgment  for  Uie  amount,  if 
any,  found  due  from  said  tribe  to  any  of  said 
claimants,  and  it  shall  render  judgment,  for 
the  amounts,  if  any,  found  due  from  any  of 
the  individual  members  of  said  tribe  to  any 
of  said  claimants."  The  statute  then  pro- 
vided the  means  by  which  the  judgments,  if 
any  were  rendered,  whether  against  the 
tribe  or  against  individual  Indians,  should 

Green,  the  appellant,  one  of  the  traders 
named  in  the  act,  sought  to  recover  from  the 
Menominee  tribe  and  13B  named  members 
thereof  an  amount  alleged  to  be  the  price  of 
certain  equipment  and  supplies  alleged  to 
liave  been  furnished  b;  bim.  The  liability 
of  the  individual  Indians  waa  baaed  upon 
averments  that  they  had  received  during 
the  years  ISS6  to  1886  the  amount  of  the 
equipment  and  supplies  sue*l  for,  and  that 
they  had  contracted  to  pay  for  the  tame,  the 
supplies  having  been  furnished  them  to 
enable  them  to  carry  on  logging  operations 
on  the  Menominee' Reservation  in  Wisconsin. 
The  liability  of  the  tribe  waa  based  on 
averments  that  it  had  eipreasly  guaranteed 
that  the  individual  Indiana,  members  of  the 
tribe,  would  pay  for  the  supplies  furnished 
them  for  the  purposes  and  under  the  circum- 
stances alleged.  The  defendants  jointly  de- 
murred on  two  grounds:  first,  that  the  act 
conferring  authority  to  bring  suit  was  re- 
pugnant to  the  Constitution,  and  second,  be- 
cause the  petition  atated  no  cause  of  action. 
Hoidlug  that  Congresa  had  the  undoubted 
power  to  pass  the  juriadictional  act,  the 
court  overruled  the  first  gnmnd.  It  also 
overruled  the  second  ground  aa  to  the  indi- 
vidual members  of  the  tribe  who  were  made 
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ts,  bnt  it  auatsined  the  exception 
of  no  cftUM  of  action  u  to  the  tribe,  the 
aonrt  holding  thkt  "under  the  avennenta  of 
the  petition  the  Menominee  Iribt  of  Indiana 
it  but  a  naked  guarantor  for  the  debt  of  an- 
other, and  auch  promiae,  not  being  in  writ- 
Ing,  ia  void  under  the  atatute  of  frauds." 
The  auit,  ai  to  the  tribe,  waa  therefore  dia- 
mlaaed. 

[564]  By  leave,  an  amended  petition  waa 
llled  atatiug  a  new  cause  of  action  and  join- 
ing the  United  States  as  defendant.  This  pe- 
tition, after  alleging  that  the  petitioner  was 
a  cititen  of  the  United  Statei  and  a  resident 
of  Wisconsin,  and  after  counting  upon  the 
Jurisdictional  act,  made  in  auhstance  the 
following  averments:  That  In  1S81  the 
Menominee  Indiana  on  the  reaerration  were 
in  a  destitute  condition,  and,  to  save  them 
and  their  faioilics  from  atarvation,  the 
United  States  granted  them  penniuion  to 
eat  and  sell  the  dud  and  down  timber  on 
the  reservation,  "10  per  cent  of  the  proceeds 
to  go  to  the  benefit  of  tbe  aaid  tribe  and 
those  performing  labor  in  tliat  respect." 
That  when  it  developed  that  the  Indians, 
because  of  their  extreme  povfrtj  and  want 
of  credit,  could  not  procure  tlie  equipment 
and  supplies  which  were  esBential  to  enable 
tbem  to  malie  use  of  the  permission,  the 
Commisaioner  of  Indian  Affaire  sent  a 
special  agent,  John  A.  Wright,  to  tbe  Reser- 
vation, to  malce  some  arrangement  whereby 
such  condition  could  be  remedied.  That  a 
eouncil  of  tbe  tribe  waa  thereupon  held,  at- 
tended by  ail  the  chiefs  and  head  men  and 
practically  all  tbe  members  of  the  tribe,  and 
it  waa  agreed  by  and  between  the  then 
Indian  trader,  M.  Wescott,  "as  one  party  to 
the  agreement,  and  the  Menominee  Indian 
Tribe  aa  the  other  party  thereto,  that  the 
said  M.  Weacott,  the  duly- licensed  Indian 
trader,  at  Keshena,  WisconHin,  should  tur- 
lllah  neceaaary  equipment  and  suppliei  to 
those  members  of  the  tribe  wbo  desired  to 
engage  in  logging  operations  to  enable  them 
to  carry  on  such  work,  and  support 
tbeir  reapectlve  families  while  to  en- 
gaged, such  equipment  and  supplies 
not  to  exceed  the  sum  of  (2,50  for  each 
thouaand  feet  of  logs  ao  cut  and  sold;  that 
all  logs  cut  and  hauled  by  the  Menominee 
Tribe  in  the  logging  operations  were  to  be 
aold  through  the  Indian  agent,  to  the  high- 
eat  and  beat  bidder;  and  that  tbe  pricea  for 
sueh  nipplies  as  were  to  be  furnished  by  the 
petitioner  should  be  auch  pricea  as  were  being 
paid  in  caah  for  similar  [666]  supplies  in 
that  part  of  the  atate,  with  transportation 
added:  that  said  Menominee  Tribe  promised 
and  agreed  that  auch  equipment  and  sup. 
pUea  so  furnished  should  be  paid  for  out 
of  the  first  procpeda  from  the  sale  of  the  logs 
so  to  be  cut  and  sold.  That  said  agreement ' 
109« 


was  made  with  the  conaent  and  approval  of 
the  Indian  agent  residing  at  Keshena,  Wis- 
consin, and  in  charge  of  said  Menominee 
Indian  Beservation,  and  alao  1^  the  aaid 
apecial  agent,  John  A.  Wright.  That  aaid 
agreement  had  the  unanimous  approval  of 
all  membera  of  tbe  tribe  preaent  at  aaid 
council.  That  said  agreement  waa  made 
orally  by  the  aaid  M.  Wescott,  personally, 
and  by  tbe  chiefs  and  head  men  on  behalf  of 
said  tribe.  .  .  ."  It  was  alleged  that  the 
agreement  thus  made  was  carried  out  by 
the  tribe  and  by  Weacott,  who  made  ad- 
vancea  for  the  purposes  of  the  operations  in 
cutting  the  dead  and  down  timber,  and  con- 
tinued to  do  ao  until  the  year  IBSe,  when 
Weacott  ceaaed  to  be  the  Indian  trader  and 
was  succeeded  by  Green,  Ine  petitioner,  and 
one  Stacy,  whose  rights  tiie  petitioner  Oreen 
had  acquired.  The  petition  then  charged 
that,  aa  the  condition  of  destitution  and 
inability  to  obtain  equipment  and  aupplies 
which  had  led  to  the  mailing  of  tbe  agree- 
ment with  Wescott  yet  prevailed  after  peti- 
tioner and  Stacy  became  the  Indian  traders, 
on  the  ist  of  January,  1887,  it  waa  agreed 
between  petitioner  and  Stac;  and  the  tribe 
that  the  previous  agreement  should  be  con- 
tinued in  full  force  and  effect  with  petition- 
er and  Stacy,  the  petition  expresaly  averring 
that  "said  last-mentioned  agreement  was 
made  with  your  petitioner  and  W.  H.  Stacy, 
personally,  and  on  behalf  of  tbe  Menominee 
Tribe,  by  the  chiefs  and  head  men  thereat, 
which  aaid  chiefa  and  head  men  atill  con- 
tinued to  have  and  were  recognized  as  hav- 
ing authority  to  make  contracts  in  behalf 
of,  and  binding  on,  said  tril>e.  That  aaid 
laat-mentloned  agreement  was  approved  by 
the  Indian  agent  at  Keahena,  Wisconsin, 
and  was  acquiesced  in  by  all  membera  ol 
said  tribe,  and  treated  by  all  [666]  parties 
intereated  as  valid  and  binding  on  the  OOB- 
trading  parties." 

It  was  averred  that  up  to  IBBQ  lupplles 
were  furnished  in  accordance  with  the  agree- 
ment with  tbe  approval  of  the  Indian  agent 
and  the  United  States,  and  with  a  few  ex- 
ceptions were  paid  tor  by  the  methods  point- 
ed out  by  the  contract;  that  during  tbe  year 
IBSS,  however,  supplies  amounting  to  (13,- 
087.46  were  furnished  to  168  meml>era  of  the 
tribe,  the  name  of  each  member  and  the 
amount  supplied  him  being  stated,  for  which 
payment  bad  not  been  made  either  by  the 
Indians,  the  tribe,  or  the  United  States. 

It  was  further  averred  that  such  unpaid- 
tor  supplies  were  furnished  "in  accordance 
with  and  relying  on  said  agreement,"  and 
that  petitioner  and  Stacy  "did  not  and 
would  not  extend  credit  to  tbe  individnal 
members  of  said  tribe,  but  extended  anch 
credit  solely  to  tbe  tribe,  relying  upon  said 
agreement"    It  was  further  allq^  that  the 
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proeeedi  from   the  baIm  of   the  dead  aai  direoting  ito  attention  to  the  other  ground^ 

down  timber  cut  And  bauled  bj  the  Indiuu  CMne    to    coniider    nhether    the    amended 

were  received  bj  the  Indian  agent,  and  If  tlu  petition  stated  a  cauee  of  action,  and  dteid- 

unminta  which  came  into  hia  haoda  in  aC'  ing  that  it  did  not,  diamiased  the  cause,  and, 

eordance  with  tiie  contract  and  which  weri  at  we  at  the  outlet  Mid,  the  rightfulneii  of 

■abjest  by  its  termi  to  be  applied  to  tiu  ito  aeti(»i  in  to  doing  ia  the  matter  we  are 

payment  of  the  auppliea  advanced  under  thi  called  upon  to  decide. 

terms  of   the   agreement  had    been   so   ap-  The  contentions  preaaed  upon  the  one  ride 

plied,  all  the  supplies  would  have  been  paid  to  sustain  the  correctness  of  the  conclusion 

for;    but  that  they  remain  unpaid  for  be-  of  the  court  below,  and  [SSS]  on  the  other, 

cause  "sneb  proceeds  were  not  ao  applied,"  to  demonstrate  the  eziitenee  of  revenlble  o> 

After  BverriDg  that  the  logging  operation!  ror,  all  but  involve  an  examination  of  tha 

and  the  credits  extended  by  the  petitionei  resBoning  which  led   the  court  to  ito  con- 

and  Stacy  were  for  the  benefit  of  the  tribe,  elusion,  and  we  think  the  moat  direct  way  to 

the  petition  charged  that  "there  is  a  large  dispose  of  the  case  will  be  to  state  under 

fund  in  the  posseasion  of  the  United  Btatei  separate  headings  the  propositions  to  whieh 

to    the    credit    and     for    the     benefit     oj  the  court  gave  ito  sanction,  and  the  reasou 

said    Menominee    Tribe    of      Indiana,    de-  relied  uponto  eotablish  that  error  was  CMU- 

rived    through    their    logging    operationa  mitted. 

and  now  amannting  to  more  than  a  1.  The  court  held  that  the  Jnrisdletlonal 
million  and  a  half  dollire,  which  fund  act,  except  so  far  aa  concerned  the  statuta 
baa  been  accumulated  through  the  credit  ex-  of  limitations,  created  no  new  right  in  favor 
tended  and  aulstance  rendered  by  licensed  of  the  petitioner,  but  simply  afforded  a 
traders  to  the  Menominee  Indians  in  log-  means  of  estoblishing  by  a  proceeding  in 
ging  operations,"  [BeT]  but  there  was  no  the  court  of  claima  the  existence,  it  any, 
averment  that  such  sum  or  any  part  there-  of  a  claim  against  the  tribe  and  the  indi- 
of  was  derived  from  paymento  made  to  the  vldual  members  of  the  tribe  aa  such.  From 
United  Stotes  by  the  Indian  agent  of  any  this  premise  the  conclusion  was  deduced 
portion  of  the  sum  derived  from  the  10  per  that  the  act  gave  no  right  to  sue  the  Unitod 
cent  provided  for  in  the  contract,  and  whieo  States,  and  conferred  no  jurisdJEtion  upon 
it  was  contemplated  would  be  used  by  the  the  court  below  over  claims  against  an  Indi- 
Indian  agent  for  the  purpose  of  paying  the  an  as  a  mere  Individual,  aside  from  Ua 
trader  for  the  supplies  furnished  by  him.  membership  of  the  tribe,  or  dissociated  from 
There  was  also  no  averment  that  the  money  bis  dependent  condition  as  an  Indian, 'sub- 
to  the  extent  of  the  amount  of  the  supplies  ject,  because  of  auch  condition,  to  the  exer- 
which  was  received  by  the  Indian  agent  out  cise  by  the  United  States  of  governmental 
of  the  funds  of  the  Indiana,  and  which  was  supervision  and  controL  The  court  conse- 
not  by  him  applied  to  pay  for  the  auppliea,  qnentty  decided  that  it  was  not  concerned 
was  ever  turned  over  to  the  Indians,  or  that  with  any  supposed  liability  of  the  indl- 
they  became  in  any  way  the  benefieiariea  vidual  defendanto  as  citixens  of  the  United 
thereof,  Stotee,    resulting    from    their    purely    iudi- 

Th«  petition  concluded  with  the  following  vidual  and   personal   contracts,  and   which, 

averment  and  prayer:  therefore,  were  not  related  to  or  connected 

"Your  petitioner  avers  that  there  is  due  with  tribal   membership  or  the  dependency 

him  from  tlie  Menominee  Tribe  of  Indians,  resulting  from  status  as  an  Indian,  as  dia- 

or    from    the    individual    members    thereof,  tinguished  from  citizenship.     We  think  the 

as  may   be   found  and   adjudicated  by    the  conoliisions  thus   readied  by  the  court  are 

court,  the  sum  of  Thirteen   Thousand   and  so  clearly  the  necessary  result  of  the  text 

Eigh^     seven     Dollars,     Forty-six     Cento  of  the  act  that  wc  conUnt  ourselves  with 

(113,067.40).  referring  to  that  text  as  a  demonstration  of 

.  "Wherefore   the    petitioner    prays   judg-  their  soundness. 

meat  for  Thirteen  Thousand    and    Eigbty-  2.  Concluding  that  the  relevant  provisions 

aeven     Dollars,     Forty-six     Cento      (tl3,-  of  t  2103  of  the  Revised  SUtutes  (which  are 

087.46},"  in  the  margint)  were  applicable  [569]  and 

By    a  general   demurrer    the   defendants,    

bcsidea  questioning  the  right    to    file    the  fSee.  2103.  No  agreement  shall  be  msda 

amended   petition,  on  the    ground    that    It  by  any  person  with  any  tribe  of  Indians,  or 

constituted  an  entire  departure,  and  insist-  Individual  Indians  not  citizens  of  the  United 

Ing  in  any  event  that  if  there  was  a  right  to  ^*'**^  '"  **>•  P«y?>ent  or  delivery  of  any 

Sle  it,  Ito  avermento  did  not  sUU  a  cause  of  """^  <■'  '"''tl  *''"'*  f  "li""'  ^  IT*^ 

.,  ^     J     .    .    ..         .  u,    ,              1     1     .1.  or   In   prospective,   or   for  the  jFraoting  or 

action    denied   the   right   to    implead    the  ^    /    priiil^  to  him,  or  anyTther 

United    BUt«a    aa    a  defendant,  and  chal-  person,  £  consideration  of  services  for  said 

lenged  the  oonstitutionality    of    the    juris-  Indiana  relative  to  their   lands,  or  to  any 

dietional  act.  The  court,  without  specifically  claima  growing  out  o^  or  in  reference  to. 
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eontralliiiK,  as  the  contrsct  illeged  whb 
in  writJDg  and  did  not  in  other 
•pecta  conform  to  the  atatute,  it 
held  that  no  right  to  recover  »■■  itated 
1b  the  petition.  Again,  we  think  that  the 
ctmcliision  of  the  court  on  thig  eubject 
■o  clearly  within  the  teit  u(  the  statute  that 
It  mifflcefl  to  direct  Bttentioa  to  such  text 
without  going  further.  But  if  it  be  concodcd 
for  argument's  sake  that  there  is  ambiguity 
ittfolved  in  determining  from  the  te»t 
whether  the  statute  is  applicable,  we  an 
the  opinion  that  the  case  as  made  is 
within  the  spirit  of  the  atatute,  and  so 
empliflea  the  wrong  which  it  was  intended 
to  prevent  and  the  evils  which  it 
tended  to  remedy  as  to  dispel  any  doubt 
otherwise  engendered.  Nothing,  we  think, 
could  more  cogently  demonatrate  this  atate- 
ment  than  does  the  development  in  the  court 
below  concerning  the  claim  in  controversy: 
the  uncertainty  as  to  the  alleged  debtor, 
manifested  by  the  claim  against  the  indi- 
vidual memtKrs  of  the  tribe  as  principals 
and  against  the  tribe  as  a  mere  surety, 
shifting,  aa  the  exigencies  of  the  case  re- 
quired, to  a  claim  against  the  tribe  as 
principal,  and  secondarily  against  the  mem- 
bers as  mere  [S70]  accessories,  culminating 
in  a  prayer  for  relief  which,  in  and  of  itself, 
points  to  the  uncertainty  with  which  the 
transactions  referred  to  were  environed. 
And  this  la  additionally  fortified  by  observ- 
ing that  on  the  face  o(  the  petition  it  ap- 
pears that  an  adequate  amoi'nt  of  the  labor 
and  property  of  the  tribe  or  of  its  indi- 
vidual members  passed  into  the  hands  of  the 
person  designated  under  the  alleged  con- 
tract, and  who,  by  its  terms,  was  charged 
with  the  duty  of  paying  it  over  tor  the 
equipment  and  supplies  (urnished.  A  situ- 
ation which  makes  it  clear  that  the  contro- 
versy is  not  whether  there  is  a  liability  i-x- 
press  or  implied  for  supplies  and  equipment 
received  and  not  paid  for,  but  upon  whom 
the  loss  must  fall  resulting  from  the  failure 
of  the  person  designated  under  the  asserted 
contract,  and  who  received  the  money,  to 
discharge  his  duty  by  paying  it  over  to  the 
furnisher  of  the  supplies,  who  was  a  party 
to  the  alleged  contract,  and  in  whose  Jnter- 
eat  and  for  whose  benellt  presumably  the 
provision  as  to  the  retention  and  paying 
over  of  the  money  was  made. 
But  it  Is  laid  that  the  sUtute  ought  not 

annuities,  instalments,  or  other  moneys, 
claims,  demands,  or  thing,  under  laws  or 
treaties  with  the  United  States,  or  ofBeial 
acta  of  any  officers  thereof,  or  in  any  way 
connected  with  or  due  from  the  United  i 
States,  unless  such  contract  or  agreement 
be  executed  and  approved  as  follows: 

First.  Such  agreement  shall  be  in  writing,  '. 
and  a'  duplicate  of  it  delivered  to  each  pkrty-  . 
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to  be  held  applicable  because  the  petitioner 
was  a  licensed  Indian  trader,  authorized  to 
deal  with  the  tribe  and  its  members.  But 
.manifestly  the  right  to  deal  did  not  confer 
power  to  deal  by  making  unlawful  contracts. 
And  this  consideration  also  answers  the 
proposition  so  much  insisted  npon  that  be- 
cause the  asserted  contract  was  made  in  the 
presence  of  and  with  the  assent  of  an  agent 
of  the  Interior  Department,  therefore  the 
provislonB  uf  |  2103  should  not  be  held  ap- 
plicable. We  say  the  prior  reasoning  ia 
controlling,  since  it  cannot  be  held  that  the 
presence  of  the  agent  of  the  Interior  Depart- 
ment authorized  the  doing  of  that  which 
was  expressly  prohibited  by  law.  In  otlicr 
words,  that  an  unlawful  contract  k>ecamo 
lawful  because  of  the  presence,  at  its 
making,  of  a  public  officer  whose  obvious 
duty  it  was  to  see  to  it  that  the  law  was 
not  violated.  Indeed,  when  the  prohibitions 
of  i  2103  are  considered  and  the  [B71]  pres- 
ence of  the  representative  of  the  Interior  De- 
partment at  the  time  the  alleged  agree- 
ment was  entered  into  is  borne  In  mind.  If 
inferences  are  to  be  indulged  in  it  Is  not  to 
be  inferred  that  that  which  was  prohibited 
by  law  was  done,  but  rather  the  aaaump- 
tion  should  be  that  instead  of  leaving  the 
trader  who  was  to  furnish  the  equipment 
and  supplies  tor  utilizing,  by  the  Indians, 
the  dead  and  down  timber,  to  depend  for  hii> 
payment  npon  the  mere  force  of  the  eon- 
tract  agreements  of  the  tribe  or  its  individu- 
al members,  having  regard  to  the  interest 
of  tbe  trader  and  his  protection,  and 
with  his  consent.  It  was  arranged 
that  the  proceeds  to  arise  from  market- 
ing the  dead  and  down  timber  ahtnild 
go  into  the  hands  of  the  Indian  agent,  ao 
that,  before  paying  the  Indians  for  their 
labor,  the  aum  due  for  the  supplies  should 
be  paid  by  the  agent  to  the  trader,  thus  in 
a  sense  impounding  in  the  hands  of  the 
person  selected  by  him  tbe  proceeds  for  tbe 
trader's  benefit.  And  this  view  answerattw 
contention  made  that,  even  in  the  absenos 
of  an  eipreaa  contract,  there  should  have 
been  a  judgment  against  the  tribe  and  ita 
members  upon  the  theory  of  an  implied 
obligation  to  pay,  arising  from  the  fact  ot 
the  receipt  by  tbe  tribe  or  ita  members  of 
supplies  or  equipment  for  which  they  had 
not  paid.  True,  in  a  narrow  sense  it  may  be 
said  that  tbe  case    involves    the    right    of 
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tbc  petitioner  to  be  paid  for  the  aupplies 
fnmlahed,  but,  from  tbe  point  of  view  of  the 
ludiftiu  in  •  broad  aeiiBe  the  case  aa  made 
involves  deciding  whether  the  petitioner 
•hould  bear  the  lou  of  the  failure  ot  tbe 
agent  to  pay  over  to  him  out  of  the  money b 
TetAined  lor  that  purpose,  the  aum  of  the 
advances  of  auppliea;  that  is  to  aay, 
wliether  the  Indians,  after  having  placed 
In  the  bandi  of  the  deeignated  perMm  the 
■uro  of  the  aitpplies,  are  under  the  obligation 
'to  pay  again, — that  it,  to  pay  twice. 
Affirmed. 


W.  0.  QADD. 

(Bee  S.  C.  Reporter'a  ed.  672-S81.) 

Error  to  circuit  court  of  appeals  — 
■cope  of  review  —  qneatians  of 
general  Ian  —  mnnlfeat  error. 

1.  A  judgment  of  a  Federal  circuit  court 
of  Bppeols  in  an  action  based  upon  the  Fed- 
eral employers'  liability  act  of  April  22, 
leoS  I3S  SUt.  at  L.  es,  clmp.  149,  U.  S. 
Comp.  Stat.  Supp,  1911,  p.  1322],  as  amend- 
ed bf  the  act  of  April  5,  IIIIO  (36  Stat,  at 
L.  2fll,  chap.  143,  U.  S.  Comp.  SUt.  Supp, 
1911,  p.  1324),  will  be  affirmed  by  tbe  Su- 
preme Court  where  all  the  questions  pre- 
sented for  decision  are  of  general  law,  not 
involving  the  interpretation  of  a  statute, 
and  it  does  not  clearly  appear  that  error 
was  committed  in  the  decision  of  such  ques- 

[Far  other  cates.  see  Appeal  and  Brror,  Till. 

e:  VIII.  m,  ),  In  Dliest  Sup.  Ct  1908.) 
Error    to    circuit    t^iurt    of    appeala  — 

scope  of  review  —  friToIons  Federal 

2.  A  question  of  interpretation  of  the 
Federal  employers'  liability  act  of  April  22, 
190B,  as  amended  by  the  act  of  April  S, 
J910,  is  not  presented  for  review  in  the 
Federal  Supreme  Court  on  writ  of  error  to 
a  circuit  court  of  appeals  by  tlie  refusal  of 
tbe  request  of  the  defendant,  in  a  suit  based 
on  Uiat  statute,  to  take  the  case  from  the 
jury  by  a  peremptory  instruction,  where,  in 
Tlew  of  tbe  state  of  the  proof,  such  request 
vas  absolutely  without  merit. 

[For  other  caips.  met  Appeal   and   Biror,   Vtll. 

e.  In  Dlfeat  Sup.  _CL  1908.1 
Appeal  —  scope  ot  review  —  questions 

not  involved  In  rerord  —  Instructions. 

9.  The  question  of  the  operation  of  the 

NcrtB.— On  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  circuit 
courts  of  appeals — see  note  to  Bagley  v. 
General  Fire  Bxtinguisber  Co.  S3  L.  ed. 
IT.  S.  606. 

On  the  conatitutionality,  application,  and 
effect   of   the    Federal    employers'   liability 
act — see  note  to  Lamphere  r.  Oregon  R.  i 
Nav.  Co.  47  L.B.A.(Nja.t  »8. 
•I  Ii.  ed. 


Federal  employera'  liability  act  of  April  £2, 
19I)B,  as  amended  by  tbe  act  of  April  b. 
1010,  on  the  doctrine  of  assumption  of  risk. 
cannot  be  said  to  arise  on  a  record  which 
shows  that  the  trial  court's  statement  in  re- 
ply to  an  exception  to  the  general  cliarge 
based  on  the  court's  silence  as  to  assump- 
tion of  risk,  that  be  understood  the  doc- 
trine to  have  been  abolished  by  that  atat- 
ute,  was  so  qualified  as  to  convey  elearl; 
that,  as  the  matters  to  which  the  excepted 
charge  related  purely  concerned  the  com- 
mon-law principles  of  fellow  servant  and 
contributory  n^ligence,  thev  were  con- 
trolled by  tbe  provisions  of  the  statute, 
and  there  was  nothing  In  the  excepted  por- 
tion of  the  general  charge  which  in  any 
possible  way  waa  relevant  to  the  doctrine  ot 
assumption  of  risk. — especially  as  this  ques- 
tion was  not  presented  by  any  reauest  to 
charge,  nor  raised  on  the  motion  lor  new 
trial,  nor  referred  to  in  the  assignments  of 
error  cither  in  the  circuit  court  of  appeals 
or  in  the  Supreme  Court. 
[For  other  esses,  see  Appr*l  and  Brror.  Till. 
],  T.  In  DIcHt  Sup.  Ct.  1908.} 

Error    to   circuit   court  of    appeal*  — 

damages  tor  delaj. 

4.  Five  per  cent  damages  for  delay  will 
be  awarded  under  United  States  Supreme 
Court  rule  23  upon  the  affirmance  of  a  judg- 
ment of  a  I'ircuit  court  of  appeals  in  a 
suit  based  on  tbe  Federal  employers'  lia- 
bility act  of  April  22,  1908,  as  amended 
by  the  act  of  April  6,  1910,  where  tbe  con- 
tentions that  the  interpretation  of  the  stat- 
ute was  involved  are  wiiolly  lacking  in 
merit,  the  only  questions  presented  for  deci- 
sion being  those  ot  general  law,  as  to  which 
it  does  not  clearly  appear  that  any  error 
was  committed. 
[For  otber  eas«>,  see  Appeal  and  Error,  IX.  h. 


r  otber  eas«>,  see  Appei 
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IN  EHROR  to  the  Ignited  SUtes  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  alBrmed  a  judg- 
ment of  the  Circuit  Court  for  the  Western 
District  of  Tennessee  in  favor  of  plaintiff 
in  an  action  brought  under  tbe  Federal  em- 
ployers' liability  act.  Affinied  with  inter- 
est and  damages  for  delay. 

Bee  same  case  below,  207  Fed.  277. 

Tbe  facta  are  stated  in  the  opinion. 

Mr.  Oarnth^s  Ewlnc  argued  the  cause 
and  filed  a  brief  for  plaintiff  In  error. 

Messrs.  Camtbers  Ewing  and  L.  B. 
JefTrios  filed  a  brief  in  reply  for  platntilT  in 

Hr.  John  L.  Stoat  argncd  the  cause  and 
filed  a  brief  for  defendant  is  arror. 

,_M.,Google  "•• 
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Ur.  Chief  -  Juitioe  White  deliTcred  tha 
□piulcm  ol  the  eourt: 

The  defendmnt  In  error  on  this  teeord 
■ned  the  raJlwAj  compuif,  the  pUiatiff  in 
error,  to  recover  ibtmagee  for  pereanal  In- 
juriea  alleged  to  bftTC  been  suffered  through 
ita  negligence.  The  cause  of  action  waa  ex- 
preaslj  baaed  [S76]  upon  the  employera'  lia- 
bility act,t  it  being  averred  that  at  tha  time 
of  the  injury  the  plaintiff,  aa  an  employee  of 
the  defendant,  was  aaaisting  in  the  actual 
movement  of  interstate  commerce  transpor- 
tation in  which  the  defendant  company  was 
then  oigaged.  The  case  ia  here  on  error 
prosecuted  by  the  railway  company  to  a 
judgment  of  the  court  below  affirming  a 
judgment  of  the  trial  court  upon  a  verdict. 
807  Fed.  277. 

In  Chicago  Junction  R.  Co.  v.  King,  22£ 
n.  S.  222,  H  L.  ed.  173,  32  Sup.  Ct.  Bcp. 
TS,  It  was  heU  that  aa  tbe  pleadings  in  that 
eaae  baaed  the  right  to  recover  upon  an  act 
of  Congreaa,  the  safe^  appliance  law,  there 
wna  power  in  this  eourt  to  review  the  judg- 
ment of  a  circuit  court  of  appeals, — an  au- 
thority which  carried  with  it  the  duty  to 
consider  and  pass  upon  all  questions  for 
decision  in  the  case,  even  although  they 
might  not  concern  tbe  interpretation  of  tbe 
act  of  Cougreas  upon  which  tbe  suit  was 
based.  But  while  thua  ruling,  it  waa  never- 
theless declared  that,  aa  queatione  of  com- 
mon-law negligence  not  involving  the  inter- 
pretation of  the  atatute  fell  within  tbe 
elassea  of  quettiona  which,  under  the  distri- 
bntiou  of  judicial  power  made  by  the  act 
of  1891  [26  But.  at  L.  826,  chap.  fil7,  U.  S. 
Comp.  SUt.  1901,  p.  488]  ( re-expreaeed  in 
the  Judicial  Code)  were  detenuinabU  liy  the 
circuit  court  of  appeals  in  last  resort,  where 
•ueh  questions  were  brought  here  from  a 
oircuit  court  of  appeals  because  they  arose 
in  a  suit  under  the  statute,  and  which  for 
that  reason  alone  could  come  here,  whilst 
considering  we  would  not  reverse  as  to  such 
questions  unless  it  clearly  appeared  Ihat 
error  had  been  committed.  Besides  estab- 
lishing this  rule,  it  was  further  said  that, 
in  disposing  of  such  questions,  we  would  not 
feel  it  our  duty  to  re-atate  the  caae  and  re- 
expound  the  principles  applicable  to  ita  de- 
cision below,  but  would,  aa  a  general  rule, 
leave  those  subjects  where  tbe  circuit  court 
of  appeaU  had  left  them,  and  [ST7]  would 
hence  content  ourselves  with  merely  express- 
ing our  ultimate  conviction  of  the  caae  aa 
formed  after  an  adequate  examination  of 
the  record.  Hie  principle*  announced  in  the 
King  Caae  were  subeequently  expressly  re- 


fThe  employers'  liability  act  of  April  22, 
IMS,  35  SUt.  at  L.  65,  chap.  146,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1322,  as  amend- 
ed April  5,  1910,  36  Stat,  at  L.  291,  chap. 
143,  U.  8.  Comp.  Stat  Supp.  1911,  p.  1324. 
Tit* 


iterated  and  applied  in  Seaboard  Air  Use 
R.  Co.  V.  Moore,  2SB  U.  8.  4.13,  57  L.  ed. 
007,  83  Sup.  Ct.  Rep.  eSU,  and  Chicago,  B. 
I.  A  P.  B.  Co.  V.  Brown,  229  U.  S.  317,  C7 
U  ed.  1204,  33  Sup.  Ct.  Rep.  S40,  3  M.  C. 
C.  A.  sea.  And  in  both  of  thsM  Utter  cues 
it  was  recognized  that  the  ruling  in  the 
King  Case  was  equally  applicable  to  eaaea 
brought  here  from  the  circuit  court  of  ap- 
peals on  the  ground  that  the  relief  aonght 
was  based  on  tbe  onployers'  liabUi^  act 
where  the  cause  of  action  arose  sine*  the 
adoption  of  the  Judicial  Code. 

Coming  to  the  caae  made  hj  this  record, 
although,  as  we  have  said,  it  is  manifeat 
that  the  cause  of  action  waa  baaed  upon 
the  empli^era'  liability  act,  we  are  of  the 
opinion  that  it  presenta  for  decision  no  ques- 
tion concerning  the  interpretation  of  that 
act,  since  all  the  questions  which  require 
to  be  decided  merely  involve  considerations 
of  general  law  depending  in  no  aenee  upon 
the  particular  significance  of  the  employ- 
ers' liability  act.  Under  these  conditions 
it  is  apparent  that  the  case  is  abaohitely 
controlled  by  the  King  Case,  and  we  there- 
fore content  ourselves  with  saying  that,  as 
after  an  adequate  examination  of  the  record 
we  find  no  ground  whatever  affording  a 
clear  conviction  that  error  was  committed, 
affirmance  must  follow. 

This  disposes  of  the  entire  case;  but  as 
it  is  insisted  that  two  propositiems  which 
it  is  asserted  involve  the  meaning  of  the 
employers'  liability  act  arose  upon  the  rec- 
ord and  require  to  be  decided,  we  come  not 
to  decide  the  propositi  one,  but  to  point  out 
the  absolute  want  of  merit  in  the  conten- 
tion that  they  arose  on  the  record  for  de- 
cision. The  first  contention  is  baaed  upMi 
the  refusal  of  a  request  made  by  the  defend- 
ant to  take  the  case  from  the  jury  by  a 
peremptory  instruction.  Granting  that,  in 
its  ultimate  analysis,  the  request  involved 
an  appreciation  of  the  [KTS]  employers'  lia- 
bility act,  nevertheless  we  are  of  opinion  that 
tbe  absolute  want  of  merit  in  the  propositioo, 
in  view  of  the  state  of  the  proof,  caused 
the  request.  Intrinsically  considered,  to  be 
so  nnaubatantial  and  frivolous  aa  not  to 
furnish  any  support  for  the  conteuUon  that 
Its  refusal  raised  a  question  eoneeming  the 
interpretation  of  the  atatute. 

The  second  contention  rests  upon  the  as- 
sumption that  tbe  court  below  affirmed  a 
supposed  action  of  the  trial  court  in  errone- 
ously instructing  the  jury  that  the  effect  of 
the  employers'  liability  act  waa  to  abolish 
tbe  doctrine  of  assumption  of  riak.  The 
proposition  la  thus  stated  in  the  opening 
sentencea  of  the  argument  of  the  plaintiff 
in  error:  "The  trial  judge  held  that  said 
employers'  liability  act  abolished  the  de- 
fense of  asHumeil  riak,  so  that  the  construe- 
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Uon  of  the  act  ia  hen  inToWed."  A  brief 
stfttement  of  tha  eondition  of  Um  record  on 
Um  mibject  it  neceaury  to  dMnonstnte  the 
aatire  wuit  o[  foundation  for  the  propoei- 
tioo.  The  pleintiff  wu  e  locomotive  Sre- 
■un,  mnd  the  eootroveriy  in  the  caw  wu 
whether  the  personal  injury  which  he  suf- 
fered wne  occasioned  bj  the  reckleeH  and 
lugligent  conduct  of  the  engineer  in  mor- 
Ing  the  engine  under  the  eircumstancee 
diacloied  by  the  proof.  In  its  general 
chai^,  the  court  had  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recorer  if 
they  believed  the  testimony  of  the  plaintiff, 
which  diaclosed  an  unusual  and  reck  less 
movement  of  the  engine  by  the  engineer 
after  he  had  directed  the  flremaa  to  descend 
from  the  engine  to  aacertain  whether  there 
was  a  defect  in  iti  mechanism.  Coming, 
then,  to  eoniider  ipecial  charge*  aaked  by 
the  respective  parties,  the  court  gave  ■ 
ehaige  requested  by  the  plaintiff,  as  fol- 
lows i  "If  you  believe  from  the  evidence 
that  the  plaintiff  was  directed  by  the  engi' 
neer  Hunter  to  get  off  tbe  engine  and  exam- 
ine the  engine  for  defects,  then,  while  said 
plaintiff  waa  obeying  the  direction  of  Hunt- 
er, it  was  Hunter's  duty  to  loolc  out  for 
plaintiff,  and  not  move  [GT9]  the  engint 
til  he  knew  that  plaintiff  waa  In  a  position 
of  safety."  Upon  the  giving  of  thia  charge 
tbe  defendant  excepted  aa  follows:  "I  want 
to  take  exception  to  that  last  Btat« 
the  ground  that  the  fact  that  he  moved  up 
that  engine  if  he  waa  in  a  place  of  safety  is 
not  stated  to  be  any  cause  of  action 
caae,  and  not  involved  in  tbe  pleadings,  and 
he  was  not  Injured  by  Tirtuc  of  it."  And 
the  connsel  added:  "We  further  except  to 
the  statemeut  that  the  court  made  to  the 
jury  (evidently  referring  to  tbe  general 
charge]  that  if  they  believed  the  facta  as 
etated  by  the  plaintiff,  which  left  out  of 
qneetfon  the  doctrine  of  assumed  risk."  Id 
response  to  which  the  court  said :  "I  under- 
stand that  the  doctrine  of  assumed  risk  ii 
abolished  by  the  employera'  liability  act,  in 
■o  far  as  relates  to  cases  wherein  the  serv- 
ant is  injured  because  of  the  negligence  of 
ftny  of  the  officers,  agents,  or  employees,  etc. 
of  the  carrier,  and  contributory  negligence 
is  modified  so  as  that  it  no  longer  bars  the 
right  of  action,  but  goes  in  redaction  of  the 
amount  of  recovery.  But  you  reserve  your 
exception."  From  this  statement  it  is  evi- 
dent that  no  eliarge  whatever  was  given  by 
I3ie  court  concerning  tbe  asaunption  of 
risk,  and  hence  that  no  exception  was  or 
ecmld  have  been  taken  to  any  such  charge, 
and  that  the  exception  which  was  reserved 
eoncemed  the  special  charge  a*  to  the  eon- 
dnrt  of  tbe  engineer  and  the  portion  of  the 
feneral  charge  eoneeming  liability  if  the 
tertimony  of  llM  plaUtUT  as  to  tha  Mgli- 
»•  Ifa  ad. 


genoe  of  tbe  engineer  was  believed,  the  ex- 
ception aa  to  the  latter  having  beui  placed 
on  the  ground  that  the  court  had  been  silent 
as  to  BBsumption  of  risk.  And  it  is  equally 
clear  that  this  view  ia  not  affected  by  tak- 
Itig  into  account  the  reply  of  the  court  to 
the  comment  af  counaeL  We  say  this  be- 
cause, while  the  reply  echoed  the  counsel's 
mistaken  uee  of  tlie  words  "assumed  risk," 
by  tbe  qualification  which  is  affixed  to  these 
words,  it  dearly  conveyed  that  aa  the  mat- 
ters to  which  the  excepted  charge  related 
purely  eoneerned  the  common-law  [S80] 
principles  of  fellow  servant  and  contributory 
negligence,  they  were  controlled  by  the  provi- 
sions of  the  statute.  And  thia  becomes  certain 
when  it  ia  borne  in  mind  tliat  there  was 
nothing  in  that  portion  of  the  general 
charge  which  was  excepted  to  which,  in  any 
possible  view,  waa  relevant  to  the  doctrine 
of  assumption  of  lisk.  If  there  were  room 
for  the  slightest  doubt  on  the  subject  it  is 
dispelled  by  tha  following  considerations: 
(a)  because  the  record  contains  no  intima- 
tion of  any  request  for  instruction  con- 
cerning assumption  of  riek  made  hj  tiie 
defendant;  (b)  because  although  the  elabo- 
rate application  for  a  new  trial  stated  many 
alleged  grounds,  not  the  slightest  reference 
was  made  to  any  supposed  error  committed 
with  reference  to  the  mistakoi  construction 
of  the  statute  concerning  assumption  of 
risk  which  is  now  relied  upon;  (e)  because 
while,  in  tha  aasignmenta  of  error  made  for 
the  purpose  of  review  by  tha  circuit  court 
of  appeala,  the  special  charge  in  connec- 
tion with  which  the  colloquy  between  court 
and  ecninsel  took  place  was  referred  to,  and 
error  assigned  concerning  It  tor  specified 
reasoUB,  no  reference  waa  made  to  the  al- 
leged mistake  which  Is  now  relied  upon  oon- 
ccmlng  the  wrongful  interpretation  id  the 
statute  as  to  assumption  of  rlak.  It  nay 
indeed  be  Inferred  that  in  tbe  argument 
in  some  form  alleged  error  on  aneh  subject 
was  called  to  the  attentiim  of  the  elrenit 
court  of  appeals,  ainee  that  eonrt,  ia  ita 
opinion,  considered  and  disposed  of  the  sub- 
ject by  directing  attention  to  tbe  qualify- 
ing words  used  in  the  remarka  of  the  trial 
judge,  and  to  tha  fact  that,  aa  assumption 
of  risk  was  not  at  all  involved  in  the  teati- 
mony  to  which  the  charge  related,  no  preju- 
dicial error  could  have  arisen.  Certain  is 
it,  however,  that  in  the  assignments  of  arror 
made  for  the  purposes  of  review  by  this 
eourt,  DO  complaint  whatever  waa  made  of 
the  alleged  miAake  concerning  the  opera- 
tion of  tbe,  statute  upon  the  doctrine  of  aa- 

imed  risk. 

Before  coming  to  order  the  judgment  of 
affirmance  [SSI]  which  ia  the  necessary  re- 
salt  of  what  we  have  said,  wa  inielly  state 
the  eouiderations  wUA  bad  ni  tg  Oa  coa- 
LtOO^IC  tft    , 
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eliuion  that  out  duty  is,  in  directing  Boeb  indictment     for     mnrder. 

judgment,  to  award  interest  b;  way  of  dam-  want  of  juriadirtion. 

agM  for  delay  under  the  terms  of  the  accond         The  facta  are  stated  in  tlia  opinioo. 

paragraph   of  rule  £3.     It   is   manifest 

tbB  face   of  the   record   that   the 


Mr.  J.  H.  Cobb  submitted  the  eanae  for 


iikce    oi    uic    recuia    laKt    me    owe    wai  i    '    *■#     - 

■fully  and  fully  considered   In  both  ol  P'^ntiB"  '»  "«>'■ 

the  courts  below.     In  view  ot  the  ruling  in  Aasistant  Attorney   General  AdklMS  ar- 

tbe  King  Case  uid  of   what  we  have  said  gued   the   cause,   and,   with   Ur.   Kul   W. 

concerning  the  contentions  advanced  to  sup-  Kirchwey,   filed   a   Iirief   for   delendMit   Ib 

port  the  assertion  that  the  interpretation  of  error, 
tile  statute  was  here  involved,  we  think  th« 
ooneluBion  that  the  writ  of  error  was  prose- 
cuted   only   for   delay    is   plainly   justified, 
and    tliat    a    penalty    by   way    of   dams^ee 

should  be  imposed.     The  judgment  below  ii  Mr.   Chief   Justice   Whll«   delivered   the 

therefore  afflrmed  with  6  per  cent  upon  the  opinion  of  the  court: 

amount  of  the  judgment  in  addition  to  the  By  an  indictment  found  in  the  conrt  be- 

interest  allowed  by  law.  low   on    the   13th    of    December,    1912,    the 

Affirmed    with    interest   and    5    per    cent  plaintiSs  in  error,  Itow  and  Fushiml,  were 

damages.  charged   witli   having  murdered   one   Frank 

Dunn,  on  the  14th  day  of  July,  1912,  and  to 

a  verdict  of  murder  and  Ben.ence  of  dcftth 

•gainst  Itow,  and  of  manalaugbtcr  and  sen- 

O.  rrOW  and  E.  Fushiml.  PHTs,  in  Err.,  tence  of  twenty  years'  imprisonment  against 

___    "■  Fuabimi,  this  direct  writ  of  error  is  proae- 

UNTTBD   STATES.  cuted. 

(See  8.  C.  Reporter's  ed.  E81-586.)  ^«  «*!"""'™.*  ■"""^   ^ ,^^!LJVa 

'^  waot  of  jurisdiction,  and  at  the  threshold 

Error  U  AU.k.  dl.trlct  co.rt  -  c.plUI  ""'  °""™  "'»""  ""  "  '"•'T' ."^^    S* 

charged    was    committed    after    the 

ment  of  the  Judicial  Code,  and  there  is 
estion  as  to  the  applicability  of  its  rele- 

.      _  t  provisions.     By  g  134  of  [S83J   that 

Alaska  In  capiUI  cases  was  taken  away  by  Coje  [36  SUt.  at  L.  1134,  chap.  231,  U.  S. 

tha  provision  of  the  Judicial   Code,   g   134  Comp.  BUt.  Supp.  IBll.p.  196]  govemingthe 

(86  Stat,  at  L     134.  chnp.  231,  U.  8   Comp.  ,igi,t  to  review  ,ise.  in  the  district  of  AUsk. 

Stat.  Supp.  1911,  p.  196),  which  makes  the  ^         ......         ,                         .         . 

judgments  of  the  circuit  court  of  appeals  of  «  »ny  d'vision  thereof,po«er  is  conferred eo 

the  ninth  circuit  final   in  all  cases,  includ-  ^^'  circuit  court  of  appeals  of  the  ninth  eir- 

iBg    criminal    cases    "other    than    those    in  cuit  to  review,  and  ita  judgments  in  sneh 

which  a  writ  of  error  or  appeal  will  He  di-  cases  are  made  final,  all  caaes,  including  all 

rect  to  the   Supreme   Court   of  the  United  criminal  cases  ''other  than  those  in  which  a 

StatM,   as   provided    in   g   247,"   by    which  writ  of  error  or  appeal   will   lie   direct  to 

raoh  right  to  direct  review   is  confined  to  the  Supreme  Court  of  the  United  StatM,  as 

IFor  other  cases,  >«  Appeal  and  Error,  M2-  "^^n.       It   is   obvious    that    this    section 

MO,  In  Dliest  Sap.  Ct  1008.]  changed  the  general  rule  of  the   prior  law 

Krmr  to  Alaska  district  court  —  Fed>  by   taking   capital   cases   out   of    the   class 

oral  qnestlou  —  when   raised.  which  could  come,  because  they  were  capital 

2.  The   jurisdiotioa    of    the    Federal   Bu-  di,«,tly  to  this  court,  and  by  briu- 

preme  Court  under  the  Judicial  Code,  %  247,  ■  „  .,„i,  „  '     ™i*i,in  •!,»  «-.i   J:,i~i 

to  review  judgments  of  the  district  lourti  '"«   '""^  ,^  ""*""   ""^   «"*'    '?^7iS 

of  Alaska  Wuse  of  the  presence  of  a  con-  P**f  "'  *^^  «"""*  <*""^  •*  •PP"*'*  »'  *•» 

atitutional  <]uestion  eiists  only  when  such  "»"'''  circuit. 

question   was   actually   raised    in   the   trial  Section    247,    which,    as    pointed   out   in 

oourt.  I  134,  defines  the  cases  which  are  excepted 

"a.°S"DSS'8».'cr»o!"'  ""'•  "*" '"» "•  «™»>'  ""•  f"''^ ''  <  '"■ 

gives  authority  to  this   jourt  to  directly 

[No.  714.]  review  the  aetion  of  the  district  conrta  oi 

Alaska   "in   prise   cases;    and   in   all   cases 

Argnad  and  mbmitted  April  8,  ^914.    De-  which  involve  the  construction  or  appliea- 

cided  May  11,  1914.  tion    of    the    Cotutitution    of    the    United 

Statea,  or  .n  which  the  constitutionality  of 

IN  ERROR  to  the  District  Court  of  thv  any  law  of  the  United  SUtes,  or  the  valid- 
United  States.  Division  No.  1,  Territory  i^  or  construction  of  any  treaty  made  un- 
of  Alaska,  to  review  a  conviction  under  an  det  it*  aathoritf,  ia  drawn  in  question,  or 


1918. 
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in  which  tlie  conBtitution  or  law  of  a  ataU 
ia  claimed  to  be  in  contrBvention  of  the 
Conetitutian  of  the  UnitM  Statea." 

These  provisions  being  but  .  re-ex pretsion 
of  the  language  b;  which  the  subject  of  di- 
rect review  by  thia  court  was  governed,  as 
provided  in  tbc  5th  section  of  tlie  judiniar; 
act  of  ]89I  [2C  SUt.  at  U  820,  chap.  517, 
U.  8.  Comp.  SUt.  1901,  p.  488],  the  settled 
meaning  which  was  aflixed  by  the  decisions 
of  this  court  to  the  provisiona  aa  found  in 
the  act  of  18B1  necessarily  determinea  the 
■igniflcance  of  the  provisions  of  tha  section 
under  consideration. 

In  Ansbro  v.  United  SUtea,  159  U.  a 
895,  40  L.  ed.  310,  16  Sup.  Ct  Rep.  187, 
where  it  became  necensary  in  a  criminal  case 
to  determine  whether  there  was  a  right  to 
come  directly  to  this  court  from  a  circuit 
court  of  the' United  States  in  virtue  of  the 
[884]  proviaions  of  the  6th  section  of  tbe 
act  of  1891,  the  court,  speaking  through  Ur, 
Chief  Justice  Fuller,  said: 

"The  juriadiction  of  thia  court  must  be 
maintained,  then,  if  at  all,  on  the  ground 
that  this  is  a  case  'that  involves  the  co:i- 
struction  or  application  of  the  Constitution 
of  the  United  States,'  or  'in  which  the  con- 
stitutionality of  any  law  of  the  United 
States  is  drawn  in  question.'  But  we  can- 
not Qnd  that  any  canstiLutional  question 
waa  raised  at  the  trial.  Motions  to  quaah, 
to  instruct  the  jury  to  find  for  the  defend- 
ant, for  new  trial,  and  in  arrest  of  judg- 
ment, were  made,  but  in  neither  of  them,  so 
far  aa  appeara,  nor  by  any  exception  to  rul- 
inga  on  tba  admission  or  exclusion  of  eri- 
denee,  nor  to  instructions  given,  or  the  re- 
fusal of  luatructions  asked,  waa  any  suggea- 
tion  made  that  defendant  was  being  denied 
anj  constitutional  right,  or  that  the  law 
under  which  he  was  indicted  was  uncodsti- 
tutional.  The  first  time  that  anything  ap- 
pears npon  that  subject  is  in  the  assign- 
ment  of   errors,   filed   February   13,   1S93. 

"A  case  may  be  said  to  involve  tne  con- 
struction or  application  of  the  Constitution 
of  the  United  States  when  a  title,  right, 
privilege,  or  Immunity  is  claimed  under 
that  instrument,  but  a  definite  issue  in  re- 
spect of  the  possession  of  the  right  must  be 
distinctly  deducible  from  the  record  before 
the  judgment  of  the  court  below  can  be  re. 
vised,  on  the  ground  of  error  in  the  diaposal 
of  such  a  claim  by  its  decision.  ...  An 
Bsaignment  of  errors  cannot  be  availed  of  to 
import  qneations  into  a  cause  which  the  rec- 
ord does  not  show  were  raised  in  the  court 
below,  and  rulings  asked  thereon,  so  as  to 
give  jurisdiction  to  this  court  under  the 
Stb  section  of  the  act  of  March  3,  189]  [20 
Stat.  at'L.  SZT,  chap.  517,  U.  8.  Comp.  Stat. 
1901,  p.  549 J." 

And  the  doctriiM  tbua  ajmounoed  hsa  been 
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followed  and  applied  in  many  cases.  Cor- 
nell v.  Green,  1G3  U.  S.  76,  79,  BO,  41  L. 
ed.  78-78,  IB  Sup.  Ct.  Hep.  969;  Mute  ». 
Arlington  Hotel  Co.  168  U.  S.  430,  435,  48 
L.  ed.  631,  B32,  18  Sup.  Ct.  Rep.  109;  [685] 
Cincinnati,  H.  k  D.  R.  Co.  v.  Thicbaud,  177  U. 
S.  016,  619,  44  L.  ed.  Bll,  912,  20  Sup.  Ct 
Bep.  822;  Faraiso  v.  United  States,  207  U. 
8.  368,  52  L.  ed.  241),  28  Sup.  Ct.  Rep.  127. 
The  Bssignnivnte  of  error  relate  to  these 
subjects:  1.  Error  asserted  to  have  been 
committed  by  the  court  in  refusing  to  allow 
a  continuance  pending  the  arrival  of  certain 
witnesses,  thereby,  it  is  asserted,  "denying 
the  defendant  the  right  to  have  their  counsel 
make  an  opening  statement  to  the  jury." 
2.  Error  committed  by  the  court  in  permit- 
ling  the  jury,  with  the  consent  of  the  ac- 
cused, to  separate  after  they  were  selected 
and  impaneled  and  sworn.  3.  Error  by  the 
court  in  rcfusing'lo  discharge  the  jurf  be- 
cause of  an  alleged  publication  made  in  a 
local  newspaper  during  the  trial,  although 
the  refusal  of  the  court  was  bsHed  upon  its 
opinion,  formed  after  a  statement  by  the 
jurors,  that  they  had  not  aeen  the  publica- 
tion referred  to.  4.  Error  committed  by  the 
court  in  admitting  in  evidence  against 
Fushimi  a  statement  made  by  him  concern- 
But  in  the  light  of  the  settled  rule  which 
we  have  stated  it  is  apparent  on  the  face  of 
the  record  that  the  assignments  are  wholly 
inadequate  to  give  us  the  power  to  directly 
review,  since  there  is  nothing  whatever  di- 
rectly or  indirectly  even  intimating  that  the 
reliance  on  the  Constitution  waa  stated  at 
the  trial  twlow  in  any  form. 

It  may  be  fairly  preaumed  under  theaa 
circumstances  that  the  direct  writ  of  error 
from  this  court  was  sued  out  overlooking 
the  fact  that,  by  operation  of  the  Judicial 
Code,  the  general  right  to  direct  review  in 
capital  cases  was  taken  away,  or  that  the 
writ  was  prosecuted  upon  the  assumption 
that  the  right  to  a  direct  review  existed  in 
any  case  where  it  waa  possible  in  this  court 
to  argue  aa  to  the  existence  of  ft  eouatttti- 
tional  right,  wholly  trreapective  of  whethar 
the  constitutional  question  relied  npon  waa 
raised  and  considered  in  the  lower  court. 
But  the  latter  conception  overloolcs  th--  eon- 
elusively  settled  rule  to  which  we  have  re- 
ferred that  the  power  to  directly  review 
[566}  because  of  a  constitutional  question 
obtains  only  where  auoh  question  was  In- 
volved in  the  trial  court;  that  is,  wa*  there 
actually  raised.  The  deatnictlve  effect  on  the 
distribution  of  judicial  power  made  by  the 
act  of  1891  which  would  result  from  holding 
that  jurisdiction  to  directly  review  ob- 
tained'in  any  case  because  of  a  constitu- 
tional question,  iireapeetive  of  the  mak- 
ing of   such  question  In  tlie  trial  eonrt, 
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merely  beotoM  of  the  pOHibilitj,  kfter 
eompUtloii  of  tbe  trUl  below,  of  luggMt- 
fBg  for  the  flrst  time  mA  queatfon  aa  the 
fniBlUiion  for  reeorting  to  direct  review, 
1*  appAient  and  ftnda  mpt  illuitmtion 
In  tbU  oe«e.  Thui,  tlthoug^  tlie  eccused 
made  no  objection,  eonetitutional  or  other- 
wiee,  to  Ihe  penniulon  gifea  I9  tbe  coUFt 
to  Uie  jnrj  to  Kparate,  and  indeed  ex- 
presel;  euented  to  cuch  •eperation,  yet,  aa 
one  of  the  grounds  for  direct  review  itj  thii 
court  it  ia  inaiated  that,  aa  the  Conatitu- 
tion  guaranteed  ft  Jury  trial  according  to 
tbe  conree  of  the  common  Uw,  and  permia- 
don  to  aeparftte  conld  not  be  granted  under 
that  law,  therefore  the  accused  was  de- 
prived of  a  eonatltntional  right. 

It  ia  to  be  obaerved  that  eonflning  the 
right  to  direet  review  because  of  a  cenititu- 
tional  qneetion  to  cases  where  anch  quea- 
tion  waa  raised  in  the  triU  court,  that  ia, 
waa  there  Involved,  doea  no',  deprive  thia 
court  of  the  ultimate  power  to  posa  upon 
conatitutional  qneatlona  where  it  la  necea- 
aary  to  do  ao,  alnce  if  anch  a  question  not 
raiaed  In  the  trial  court,  germinates  or 
•merges  in  ft  circuit  court  of  appeals,  the 
right  of  that  court  to  certify  awards  an 
Opportunity  of  obtaining  a  review  of  the 
queation  by  thia  conrt,  and,  in  the  absence 
of  a  certification  of  the  qneetion,  the  au- 
thority of  this  court  to  grant  a  writ  of 
certiorari  would  enable  the  same  result  to 
be  accomplia.'.ed  if,  in  the  judgment  of  this 
court,  the  constitutional  question  was  of 
•ufflcient  importance  to  justify  the  calling 
into  play  of  tliat  power. 

Diamissed  for  want  of  Jurisdiction. 


UNITED  STATES. 

(See  S.  C.  Beporter's  ed.  B8T-e92.) 

Error  to  district  conrt  — Inrisdlctlon  be- 
low —  certlBcMte. 

1.  A  question  of  the  jurisdiction  below  ia 
inadequate  to  sustain  a  direet  writ  of  error 
from  the  Federal  Supreme  Court  to  a  dis- 
trict court,  where  euch  writ  of  error  brings 
np  the  whole  case,  and  not  tbe  question  of 

Nora. — On  direct  review  In  Federal  Su- 
preme Court  of  Judgments  of  district  or 
circuit  courts — see  notes  to  Qwia  v.  United 
8Ute%  M  L.  ed.  U.  B.  741,  and  B.  Altman  ft 
Co.  T.  United  SUtea,  H  L.  ed.  U.  S.  894. 

On  Jurisdiction  to  punish  crimes  cwn- 
mitted  bv  or  agminat  Indians — see  note  to 
State  V.  Campbell,  21    L^Rj^.  169. 

On  Federal  control  of  Indians — see  note 
b)   Worceater  t.  Georgia,   8   L.  ed.   U.   8. 
4B4. 
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jurisdiction,    as    provided    In    the    Jndldal 
Code,    S    238,    governing   auch    review,   and 
there  ia  no  certificate  aa  to  the  Jurisdiction, 
as  required  by  that  section. 
I  Pot  otber  cases,  we  Appeal  and  Brrsr.  tn- 

887,  819-937,  In  DIfest  Sap.  Ct.  1908.) 
Error  to  dietrlct  court  —  trlvoloaaDMa 

of  Fe-deral  qneetion. 

i.  The  contention  that  the  aneestora  of 
certain  Indiana,  charged  with  a  murder 
committed  on  an  Indian  reservation  within 
a  state,  became,  by  virtue  of  the  treaty  of 
Ousdalupe  Hidalgo  with  Mexioo  of  Feb- 
ruary 2,  184S  (0  Stat,  at  L.  9ZZ),  citizena 
of  the  United  States  and  of  the  atste,  and 
were  therefore  not  amenable  to  proaeeu- 
tlon  for  such  murder  in  tbe  Federal  courts, 
is  so  absolutely  lacking  in  merit  as  in  no 
real  sense  to  involve  the  construction  of 
the  treaty  within  the  meaning  of  the  Judi- 
cial Code,  I  238,  governing  writs  of  arrw 
from  the  federal  Supreme  Court  to  the  dis- 
trict courts. 
(For  other  cases,  see   Appeal   and  Error,  VSB- 

99B,  In  D[(Fat  Sup.  Ct  IflOS.] 
Federal  conrta  —  lurlsdictton  —  erline 

on  Indian  reaervatlon. 

3.  Uurder  committed  by  Indians  en  a 
United  States  Indian  reservation  within  a 
state  is  a  crime  against  the  authority  oF 
the  United  States,  expresaly  punishable  by 
the  Fenal  Code,  9  32B  (36  SUt.  at  L.  1151. 
chap.  321,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  168S],  and  within  toe  cognlunce  of  the 
Federal  courts,  without  reference  to  tlu 
citlienship  of  the  accused. 

[For    Btber    rases,    see    Courts,    1468-1471,   ta 

Dlfwt  Bup.  Ct.   1908,1 
Error  to  district  court  —  Federal  qnea- 

tlon  —  rolHing  below. 

4.  Tbs  sdmiSHion  over  objection  of  testi- 
mony aa  to  a  atatement  or  admission  (rf  the 
accueed   does  not  involve  a  question  as  to 
his  constitutional  right  to  protection  against 
compulsory    aelf-crimi nation    which,    under 
the  Judicial  Code,  §  238,  will  auaUin  a  writ 
of  error  from  the  Federal  Supreme  Court  tc» 
a   dibtrlct   court   to   review   the   conviction^ 
where  no  reference  waa   made  to   the  Fed — 
eral  Conatltution  at  the  time  the  objectiuiw 
was  taken,  and  there  ia  nothing  to  indicatq* 
that  the  attention  of  the  court  waa  direct 
to  tlie  fact  that  there  waa  any  controvei 
or   diapute  involving  such  ConatitutioD. 
IFor  other  caws,   see  Appeal   and   Error.  (T* 

BS4,  In  Dlgeat  Sup.  CL  1908.] 

[No.  746.] 

Argued   April  8,   1914.     Decided   Hay   11^  - 
1914. 

IN  ERROR  to  the  District  Court  td  th« 
United  States  for  the  Southern  Distrit 
of  California  to  review  a  conviction  of  nur — 
der  committed  by  Indians  on  a  Unitettf 
Statee  Indian  Reservation.  Dismissed  for' 
want  of  juriadiction. 

The  facU  are  atated  in  the  opinion. 

Hr.  MIgnel  Estndlllo  argued  the  cause, 
and,  wltli  Mr.  Theodore  Martin,  Ited  » 
brief  for  {dalntitfa  la  error. 

„j»,Goo^l«''-«- 
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AulfUnt  Attontey  Qeneral  Adklns  u- 
fn*d  the  eauM  uid  filed  ft  brief   lor  do- 


[B88]  Ur.  Chief  Juitiee  White  delivered 
the  opmion  of  the  court: 

Ten  persons  described  as  Indians  were,  in 
Jnl}',  1912,  indicted  for  the  murder  of  Wil- 
liam E.  Stanlef,  a  white  p«raon,  "at,  upon, 
and  within  the  limits  of  a  United  States 
Indian  Reservation  linown  as  the  Cahuilla 
Indian  Keservation  in  the  county  of  Hiver- 
side,  within  the  southern  division  of  the 
southern  diatrict  of  California,  and  w 
in  the  jurisdiction"  of  the  court  below, 
violation  of  g§  273,  276,  and  SES  of  the 
Penal  Code  of  1900.  [35  BUt.  at  L.  11i3, 
11S1,  chap.  321,  U.  S.  Gomp.  Stat.  Supp. 
1011,  pp.  1671,  1872,  1686.]  As  the  result 
of  a  trial,  four  of  the  accused  were  ae- 
quitted,  and  the  six  who  are  plaintiffs  In 
error  here  were  convicted  of  murdei  in  the 
second  Atgne,  and  sentenced  to  ten  Tcan' 
imprisonment  each,  and  prosecute  this 
direct  writ  of  error  to  reverse  such  con- 
viction and  sentence.  There  are  one  hun- 
dred assignments  of  error,  but  before  we 
come  to  consider  them  we  muit  dispose  of 
a  motion  made  bj  the  government  to  dis- 
miss on  the  ground  that  we  are  without 
jurisdiction  because  the  case  Is  susceptible 
only  of  review  by  the  circuit  court  of  ap- 
peals of  the  ninth  circuit. 

Undoubtedly,  under  the  general  provi- 
sions of  g  J28  of  the  Judicial  Code  [36 
Stat,  at  L.  IJ33,  chap.  231,  U.  8.  Comp.  Stat. 
Bupp.  ISU,  p.  1B3],  power  to  review  la 
lodged  in  the  circuit  court  of  appeals  of 
the  ninth  circuit,  and  our  authority,  if  any 
to  consider  the  esse,  depends,  therefore,  up- 
on whether  it  comea  within  the  class  of  cases 
authorized  to  be  brought  directly  here  from 
a  trial  court  under  the  provisions  of  |  238. 
By  such  section,  in  additiim  to  the  power 
conferred  to  bring  directly  to  this  court  a 
question  of  jurisdiction  of  a  trial  court  as 
a  Federal  court,  under  the  conditions  and 
subject  to  the  limitations  stated,  the  right 
to  directly  review  in  a  case  of  this  kind  is 
conferred  only  "in  any  ease  that  involves 
the  construction  or  application  of  the  Con- 
stitution of  the  United  BUtea;  in  any  case 
in  which  the  constitutionality  of  any  law 
of  the  United  SUtes,  or  tba  validity  or  con- 
struction of  any  treaty  made  under  its 
[ft89]  authority,  la  drawn  In  question;  and 
in  any  case  in  which  the  constitution  or  law 
of  a  state  Is  claimed  to  be  In  contravention  of 
the  Constitution  of  tha  United  SUtes." 


The  settled  aigulflcance  of  tiiese  provisions 
we  have  just  pointed  out  in  the  case  ot 
Itow  V.  United  SUtes,  just  decided  [233  U. 
S.  G81,  ant^  1102,  34  Sup.  Ct.  Rep.  690],  and 
under  the  principle  there  applied  it  follows 
that  we  must  determine  the  right  to  direct 
review  by  ascerUining  whether  any  of  the 
Issues  enumerated  in  the  provisions  of  | 
238  were  below  involved  in  the  cause.  Com- 
ing to  apply  this  teat,  only  three  out  of  the 
matters  assigned  as  error  have  any  conceiv- 
able relation  to  the  conditions  defined  by 
the  sUtute  aa  essential  to  give  the  right  to 
a  direct  review.  They  are:  (1)  a  challenge 
of  the  jurisdiction  of  the  court  below;  (2) 
a  contention  as  to  the  effect  of  the  treaty 
ot  Guadalupe  Hidalgo  [8  SUt.  at  L.  »221; 
( S )  an  aaaertion  that  a  constitutional  ques- 
tion wBs  involved  in  the  action  of  the  trial 
court  in  admitting  over  objection,  testi- 
mony aa  to  a  statement  or  admission  of 
Ambrosio  Apapas,  one  of  the  accused. 

As  to  the  first,  while  it  was  raised  below, 
it  ia  obviously  inadequate  to  susUin  the 
right  to  direct  review,  since,  under  the  writ 
ot  error,  the  whole  case  ia  brought  here,  and 
not  the  question  of  jurisdiction  alone,  as 
provided  in  i  23B,  and  because  there  is  no 
certificate  aa  te  the  juriadiction,  as  required 
by  the  section.  Maynard  v.  Hecbt,  161  U. 
8.  324,  38  L.  ed.  179,  14  Bup.  Ct  Rep.  363; 
Chappell  V.  United  StetM,  160  U.  S.  4B0, 
607,  40  L.  ed.  610,  C12,  IS  Sup.  Ct  Rep. 
397;  Courtney  v.  Pradt,  106  U.  S.  89,  91, 
"!,  4S  L.  ed.  308,  300,  2S  Bup.  Ct  Rep.  208. 
While  the  second  contention  based  upon 
the  treaty  of  Quadalupe  Hidalgo  waa  raised 
the  lower  court,  it  in  no  sense  involved 
the  validity  or  construction  of  the  trea^, 
and  therefore  affords  no  support  for  the 
right  to  directly  review.  In  substance  the 
proposition  concerning  the  treaty  ia  this: 
that  aa  the  ancestors  of  the  accused  prior 
to  the  termination  of  the  war  vrith  Uexico 
were  citizens  of  Mexico,  and  became  by  the 
treaty  citizens  of  the  United  States  and  of 
the  sUte  of  California,  they  were  therefore 
[590]  not  amenable  to  prosecution  in  ths 
courts  of  the  United  SUtea  for  the  crime  of 
murder  committed  within  the  sUte  of  Cali- 
fornia, however  much  thejr  may  have  been 
susceptible  of  being  proeeeuted  for  aueb 
crime  in  an  appropriate  sUte  court  But 
aaauming,  for  argument's  sske,  the  premise 
based  on  the  treaty  te  be  sound,  and  diar^ 
garding,  for  brevity's  sake,  the  fact  that  the 
accused  were  tribal  Indians,  leading  a  tribal 
life,  and  living  <m  a  Uibal  reservatloin  under 
the  control  of  the  United  BUtes,  the  de- 
duction based  on  the  premise  is  so  absolute- 
ly devoid  of  aierit  aa  not  in  taj  raal  aanse 
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to  involre  the  conitruction  of  the  treat}'. 
We  so  eay  because  the  prosecution  was  for 
murder  committed  by  Indians  on  a  United 
States  Indian  reservation,  and  therefore 
was  for  a  crime  against  the  authoritf  of 
the  United  States,  expresil;  punisliable  b; 
statute  (S  328,  Penal  Code),  and  within 
the  cogniuince  of  the  courts  of  the  United 
States,  without  reference  to  the  citizenship 
of  the  accused,  as  settled  by  a  long  line  of 
authority.  United  SUtes  v.  Kagama,  118 
U.  S.  376,  30  L.  ed.  228,  e  Bup.  Ct  Rep. 
1109;  United  States  t.  Celeatine,  21S  U.  S. 
2T8,  54  U  ed.  186,  80  Sup.  Ct.  Rep.  03; 
Donnelly  r.  United  Btat«^  228  D.  S.  270, 
S7  L.  ed.  831,  33  Sup.  Ct.  Rep.  449,  Ann. 
Co.  1913E,  710;  United  SUtea  t.  Bandoral, 
2S1  U.  a  39,  ante.  111,  34  Sup.  Ct.  Rep.  1. 
Indeed,  in  answering  the  argument  of  the 
government  on  the  motion  to  dismiss,  if  not 
in  express  termi,  at  least  virtually,  it  is 
conceded  that  the  two  propositions  we  have 
disposed  of  thus  are  inadequate  to  sustain 
the  resort  to  a  direct  writ  of  error.  But 
it  is  urged  that  the  third  contention  plain- 
ly is  sufficient  for  that  purpose,  that  con- 
tention, as  we  have  said,  being  based  upon 
an  exception  talcen  to  the  action  of  the 
trial  court  in  receiving  testimony  concern- 
ing  an  alleged  statement  or  admission  made 
by  one  of  the  accused,  Apapaa.  But  we 
March  the  record  in  vain  to  find  the  alight- 
eat  reference  made  to  the  Constitution  of 
the  United  States  at  the  time  the  objection 
referred  to  was  taken,  or  anything  what- 
ever to  indicate  in  any  manner  that  the  at- 
tention of  the  court  below  was  directed  to 
the  fact  that  there  [fiSl]  was  any  contro- 
versy or  dispute  involving  the  Constitution 
o(  the  United  States. 

Under  this  condition,  as  pointed  out  in 
the  case  of  Itow  v.  United  States,  supra, 
there  is  no  ground  whatever  tor  saying  that 
a  constitutional  right  was  involved  within 
the  exceptions  created  by  g  23B  so  as  to 
justify  disregarding  the  regular  course  if 
judicial  procedure  by  ooming  directly  to 
this  court.  The  theory  upon  which  it  is 
iniiated  in  argument  that  the  right  to  direct 
review  results  because  of  the  action  of  the 
trial  court  as  to  the  admission  of  the  state- 
ment is  based  upon  the  premise  that  because 
the  Constitution  guaranteed  against  com- 
pulaory  self-incrimination,  therefore  any  ob- 
jection made  to  the  admission  of  the  state- 
ment or  confession  by  the  accused  nect 
rily  and  inherently  involved  a  constitutional 
right,  and  amounted  to  a  statement  of  the 
same,  although  no  express  mention  was 
made  of  the  Constitution,  and  nothing  ap- 
pears to  indicate  that  any  contention  what- 
119* 


ever  existed  as  to  the  slgniScanec  and  opera- 
tion of  the  t-ouEtitution.  But  thia'propo- 
sltion,  if  carried  to  its  legitimate  conclu- 
sion, would  embrace  every  conceivable  coe- 
troversy  as  to  every  possible  right,  sine^ 
under  a  constitutional  system  of  govern- 
ment, all  rigbta,  In  their  last  tnalysia,  are 
referable  to  the  saf^uards  of  the  Constitu- 
tion. But  we  need  not  further  demonstrate 
tlie  unsoundness  of  the  contention,  since  it 
is  directly  in  conflict  with  the  settled  mis 
which  we  have  just  re-stated  in  the  Itow 
Case.  And  although  to  go  further  is  super- 
Quuua,  to  prevent  misconception  or  unfound- 
ed inferences  as  to  what  we  decide,  we  ai^ 
titat  must  not  be  understood  aa  holding 
that,  even  although  it  be  aaeumed,  for  the 
sake  of  argument,  that  the  constitutional 
guaranty  against  compulsory  self-incrimina- 
tion would  apply  to  an  objection  made  to 
the  offer  In  evidence  of  an  admission  by  an 
accused  person,  it  would  follow  that  such 
guaranty  would  be  inToIved  in  an  objection 
to  the  admission  in  evidence  of  a  confession 
in  [SeZ]  the  sense  of  |  238,  even  If,  In  mak- 
ing the  objection,  the  guaranty  of  the  Consti- 
tution was  expreaslj  referred  to,  unless  there 
was  some  real  controrersy  concerning  the 
meaning  of  the  constitutional  guaranty. 
We  make  this  reservation  because  it  is 
quite  apparent  that  such  an  objection,  in 
the  absence  of  some  difference  as  to  the 
significance  of  the  Constitution,  might  well 
involve  but  the  exercise  of  discretion  as  to 
the  order  or  method  of  I>roaf,  and  the  call- 
ing into  play  of  judgment  to  determine 
whether  or  not  the  proof  aa  offered  brought 
the  question  which  was  to  be  decided  within 
the  undisputed  scope  of  the  constitutional 
safeguard.  In  other  words,  we  do  not  hold 
that  any  and  every  objection  to  the  admis- 
sion of  a  statement  or  confession  of  ati  ac- 
cused can  be  made  to  involve  the  construc- 
tion of  the  Constitution  merely  1^  referring 
to  that  instrument  when  in  substance  and 
effect  there  is  no  controrersy  concerning  the 
Constitution,  but  only  a  oontention  aa  to 
the  methods  of  procedure.  Conceptions 
which  are  well  illustrated  by  tlia  raeord  be- 
fore us,  where  the  entire  argument  concern- 
ing the  Constitution  Is  based  on  the  follow- 
ing objection  taken  to  the  admission  of  lbs 
statement  of  the  accused:  Counsel  for  ac- 
cused, "One  minute.  We  object  that  there 
is  no  proper  foundation  laid  for  a  eonfsa- 
sion,  as  there  is  no  evidence  to  show  that 
there  was  any  (no)  Inducement  or  inunu- 
nity  offered,  or  what  the  circumstances  wtrs 
under  which  the  statement  was  made." 
Dismissed  for  want  of  jurisdiction. 
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COSVBU.  STEAMBOAT  CO.  t.  PHCEMIX  C0N8TB.  00. 


PHtENIX    CONSTRUCnoN    COMPANY. 
(No.  933.) 


PHCENIX     CONSTRUCTION    COMPANY. 
(No.  936.) 

(See  8.  C.  Keporter's  ed.  C03-6OO.) 

E^ror  to  state  conrt  —  Federal  qneitlon 
^  decision  on  n  on -Federal  Kronnd. 
1.  A  judgment  of  a  state  court  that  a 
ateamboBt  company  must  atiawer  for  the 
datna^  to  certain  boring  pUnta  in  the  Nud- 
•on  river,  tbe  result  of  collisions  with  itA 
boats,  which  is  based  upon  two  gTounds, 
viM.,  that  there  was  suHicient  Fedeml  au- 
thor!^ for  the  erection  and  maintenance  of 
meh  boring  plants,  and  that,  even  if  such 

Slants  were  unlawful  obstructionn,  the  col- 
sions  were  caused  bj  the  exclusive  negli- 
gence of  the  steamboat  company,  is  not  ex- 
cluded from  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  on  the  tiieorj 
tbat  such  judgment  rests  upon  a  non-Fed- 
eral ground  adequate  to  sustain  it.  since 
the  determination  of  the  issue  of  ncglif^ence 
aecessarilr  involved  a  con  si  deration  o(  the 
nature  of  ths  obstructions,  and  the  ascer- 
tainment whether,  in  and  of  thrmselves, 
thej  so  interfered  with  or  impeded  the  right 
to  carry  on  interstate  commerce  by  UBine 
the  river  as^  to  make  the  mere  presence  of 
the  obstructions  the  eftlcicnt  and  proximate 
cause  of  the  collisions. 
[For  otber  esses,  see  Appeal   sad  Error,   1160- 

1C2S,   In    Dl(«t   Sup.   Ct    1B08.1 
Error   to   Htat«  court  ^  afflrmMice  on 

motion. 

8.  The  judgment  of  a  state  court  vlU  be 
affirmed  on  motion  by  the  Federal  Supreme 
Court  where  the  proposition  upon  which 
the  contention  as  to  jurisdiction  to  review 

KOTE. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  y. 
Hnntrr,  4  L.  ed.  U.  B.  97;  Bamblin  v.  West- 
ern Land  Co-  37  L.  ed.  U-  S.  287;  Be 
Buchanan,  36  L-  ed.  U.  S.  884;  and  Kipley 
T.  lllinoiB,  42  L-  ed-  U.  8.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  rerlew  in  the  Supreme 
Court  of  the  United  SUtes  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  T.  Qarbade,  S2  L-R.A.  GI3. 

On  how  and  when  questions  must  be 
raised  and  decided  In  a  state  court  In  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme   Court  of  the  United   8Ute»-4e« 

ft  h.  (4. 


(,  In  Digest  Sap.  Ct  1 
Collision  —  with  nnluwtnl  obstruction 
—  negligence. 

3.  The  lack  of  sufflcient  Federal  autlioriey 
for  the  erection  of  certain  tiorini;  plants  in 
the  Hudson  river  does  not  exempt  a  steam- 
boat company  from  liability  for  the  dam- 
ages inflicted  upon  such  structures  In 
collisions  with  tbe  boats  of  the  steamboat 
company,  caused  solely  by  that  company's 
negligence,  and  not  contributed  to  in  any 
way  by  the  owner  of  the  boring  plants. 
lUatters  as  to  colllston,  see  ColliiloD,  In  Di- 
gest Bup.  Ct.  IMS.] 

[No*.  933,  934,  and  935.] 


THREE  WRITS  OF  EEROR  to  the  Su- 
preme  Court  of  the  State  of  Kew  York 
in  and  for  the  County  of  New  York  to  re- 
view judgments  entrrcd  pursuant  to  the 
mandate  of  the  Court  of  Appeals,  which 
atErmed  judgments  of'  the  Appellate  Dlvi- 
sion  of  tbe  Supreme  Court,  First  Depart- 
ment, which  had  in  turn  alDrmed  judgments 
of  the  Supreme  Court  in  favor  of  plaintiff 
in  an  action  to  recover  damages  arising  out 
of  a  collision.     ASSrmed  on  motion. 

See  same  case  below.  In  court  of  appeals, 
210  N-  Y.  113,  103  N.  E.  891;  in  appellate 
division,  148  App.  Div.  SGI,  131  N.  Y.  Supp. 
1138. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Parker  KlrlJn  submitted  ths 
cause  for  plaintiff  in  error: 

Where  the  Issue  raised  by  the  question 
of  Federal  statute  is  controlling  In  the 
decision  of  the  suit,  as  in  tiiis  case,  tht  Su- 
preme Court  will  talce  jurisdiction  o(  the 
Lse  on  a  writ  of  error. 

Murdock  T.  Memphis,  20  Wall.  GOO,  22 
L.  ed.  429. 

Even    if   the   court   below    attempted   to 

se  its  decision  upon  tbe  defendant's  neg. 
Ilgence,  it  could  not  properly  make  negli- 

note  to  Mutual  L.  Ins.  Co.  t.  McOrew,  03 
L.R.A.  38. 

On  the  necessity  of  color  of  merit  In 
Federal  question  to  sustain  writ  of  error  to 
state  court— see  note  to  OCBeld  t-  New 
York,  N.  H.  4  H.  R.  Co.  61  L.  ed.  U-  8.  231. 

As  to  rules  for  avoiding  collisions,  gener- 
ally— see  notes  to  St.  John  v.  Paine,  18  L. 
ed.  U.  8.  GST;  Williamson  r.  Barrett,  14 
L.  ed.  U.  S.  08 ;  The  Abbotsford  v.  Johnson, 
26  L.  ed.  U.  S.  108;  The  E.  A.  Packer  v. 
New  Jcrscv  Lighterage  Co.  3S  L.  ed.  U.  8. 
463;  The  'imperial  ft  The  S.  G.  Reed,  3 
L.R.A.  234;  and  The  Umbria,  41  L.  ed.  U. 
S.  1033. 
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gmet  tbs  sole  ground  for  a  recoverj  under 
a  corrtM^t  conHtruction  of  the  aUtute. 

UontgORieij  T.  PortUnd,  190  U.  B.  89, 
47  L.  ed.  9eS,  23  8up.  Ct  Rep.  TSS;  Cum- 
mlnga  t.  Chicmgo,  18a  U.  S.  410,  47  L.  rA. 
626,  83  Sup.  Ct.  Bep.  472;  Hart  t.  Albau]', 
9  Wend.  671,  84  Am.  Dec.  166;  Moore  *. 
Pilot  Comn.  32  How.  Pr.  184)  Blanchftrd 
T.  yitKUm  V.  Teleg.  Co.  80  N.  Y.  617i 
Hoore  t.  Jackeon,  i  Abb.  N.  G.  Zll ;  Gold 
T.  Carter,  9  Humph,  389,  49  Am.  Dec.  712; 
Oarej  r.  Ellis,  1  Ciuh.  306;  Rathbun  v. 
Payne,  19  Wend.  399;  Foley  t.  McKeerer, 
66  App.  Div.  617,  67  N.  V.  Supp.  659; 
Haakell  t.  New  Bedford,  lOS  Hau.  208. 

There  ii  no  qneation  but  that  theae  ob- 
ttnictioDS  to  navigation  in  the  Hudson  rif  er, 
erected  hj  the  Construction  Company,  were 
nuiiancei  if  they  were  not  properly  author- 
iied. 

Nortb  Bbore  Boom  &  Driving  Co.  v.  Nico- 
neu  Boom  Co.  212  U.  S.  406,  S3  L.  ed.  674, 
20  Bup.  Ct.  Rep.  365;  People  \.  Vonder- 
UH,  26  N.  Y.  287,  28  N.  Y.  396,  84  Atn. 
Dec  361;  People  v.  Horton,  84  N.  Y.  610; 
Woodman  v.  Kilboum  Mfg.  Co.  1  Abb. 
{U  S.)  168,  Fed.  Caa.  No.  17,978;  Hart  v. 
Albany,  D  Wend.  671,  24  Am.  Dec.  16S. 

Then  can  be  no  doubt  that  where  a  per- 
•on  claim*  a  right  under  a  Federal  stat- 
ute to  carry  on  bis  busineaa  in  a  certain 
way,  and  thli  right  la  denied  him  by  any 
court,  the  queation  whether  or  not  be  baa 
been  deprived  of  hia  right  or  immunity  is 
<me  which  this  court  is  authorized  to  pass 

Belden  v.  Chase,  ISO  U.  B.  674,  37  L.  ed. 
1218,  U  Sup.  Ct.  Rep.  264;  Baltimore  t 
0.  R.  Co.  V.  Maryland,  21  Wall.  466,  22 
L.  ed.  678;  MlsM>nri,  E.  4  T.  R.  Co.  t.  Ea- 
Ber,  166  U.  S.  613,  42  L,  ed.  878,  18  Bup. 
Ct.  Rep.  488. 

Where  it  appears  that  some  title,  right, 
privilege,  or  immnnitj  on  which  the  re- 
covery dependa  will  be  defeated  t^  one 
eonatmctlon  of  the  Constitution  or  law 
of  the  United  Btatee,  and  austained  by  the 
opposite  construction,  the  ease  Is  one  aris- 
ing under  the  laws  or  Constitution  of  the 
United  SUtea. 

Cooke  T.  Avery,  147  U.  S.  376,  37  L.  ed. 
209,  13  Bup.  Ct.  Bep.  340;  Nevada  Sierra 
Oil  Co.  T.  Miller,  97  Fed.  690;  Northern 
P.  R.  Co.  T.  Boderberg,  J  88  U.  8.  626,  47 
L.  ed.  676,  23  Sup.  Ct.  Rep.  366. 

The  motion  to  affirm  Is  premature,  and 
should  not  be  granted  before  the  caaes  have 
been  reviewed  upon  the  write  of  error. 

Steele  v.  Culver,  811  U.  8.  26,  63  L.  ed. 
T4,  29  Sup.  Ct.  Rep.  9;  Micas  v.  Willfama, 
104  U.  8.  666,  26  L.  ed.  842;  Jenkins  v. 
Banning,  23  How.  4S6, 16  L.  ed.  080;  Wehn- 
er  T.  Baner,  160  Fed-  240, 


Mr.  E.  Croabr  Klndleberg«r  cubmittad 
the  cause  for  defendant  in  error: 

Where  a  state  court  decides  a  ease  upon 
an  independent  ground  not  within  the  Fed- 
eral  objections  taken,  and  the  non-Federal 
ground  is  aufficient  to  maintain  the  judg- 
ment, the  writ  of  error  will  be  dismissed. 

Euatis  V.  BoUes,  160  U.  B.  361,  37  L.  ed- 
lllli  14  Sup.  Ct.  Rep.  131;  California  Pow- 
der Works  V.  Davia,  ISl  U.  S.  389,  393,  38 
L.  ed.  206,  208,  14  Sup.  Ct.  Rep.  360;  Leathe 
V.  Thomas,  207  U.  S.  63,  98,  62  L.  ed.  118, 
120,  28  Sup.  Ct.  Rep.  30;  Watera-Pierce 
Oil  Co.  T.  Texas,  212  U.  S.  112,  116,  SB 
L.  ed.'431,  433,  2B  Sup.  Ct.  Rep.  287i 
Consolidated  Turnp.  Co.  v.  Norfolk  A  0. 
V.  R.  Co.  228  U.  S.  606,  67  L.  ed.  982, 
33  Sup.  Ct.  Rep.  009;  Adams  v.  Bussell, 
229  U.  S.  363,  3j8,  359,  67  L.  ed.  1224, 
1226,   1227,   33   Sup.   Ct.   Rep.   846. 

The  Federal  question  must  be  the  turning 
point  of  the  case,  and  its  deciaion  necesaaiy 
for  the  judgment  sought  to  be  reviewed. 

De  Sauaaure  v.  Qaillard,  127  U.  S.  216, 
234,  32  L.  ed.  126,  132,  8  Sup.  Ct.  Rep. 
1063;  California  Powder  Works  v.  Davia, 
161  V.  S.  360,  393,  38  L.  ed.  206,  S07,  14 
Sup.  Ct  Rep.  360;  Seaboard  Air  Line  R.  Co. 
V.  Duvall,  226  U.  S.  477,  467,  66  L.  ed.  1171, 
1176,  32  Sup.  Ct.  Rep.  790;  First  Nat. 
Bank  v.  EetherviUe,  216  U.  S.  341,  346,  64 
L.  ed.  223,  227,  30  Sup.  Ct.  Rep.  162. 

The  Federal  question  necessary  to  ifiw 
this  court  jurisdiction  must  be  aubrtan- 
tial  and  real,  and  not  devoid  of  merit  or 
frivolous. 

Hamblin  t.  Weatern  Land  Co.  147  U.  S. 
631,  37  L.  ed.  207,  13  Sup.  Ct.  Rep.  3B3; 
Equitable  Life  Aaaur.  Soc.  v.  Brown,  187  XT. 
S.  308,  311,  4T  L.  ed.  190,  192,  23  Sup. 
Ct.  Rep.  123;  Gring  v.  Ives,  22S  U.  S.  366, 
66  L.  ed.  236,  32  Sup.  Ct.  Rep.  167;  lam- 
ing V.  Carlisle  Packing  Co.  226  U.  S.  102, 
105,  67  L.  ed.  140,  142,  33  Sup.  Ct.  Bep. 
80;  Consolidated  Tump.  Co.  v.  Norfolk  ft 
O.  V.  R.  Co.  228  U.  8.  696,  67  L.  ed.  H8, 
33  Bup.  Ct  Rep.  609. 

Even  conceding  that  the  plaintidTa  vea- 
•ela  and  boriogs  were  improperly  in  the 
channel,  the  want  of  care  in  navigating 
defendant's  tows  required  judgments  for 
the  plaintiff. 

Qrand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  429,  36  L.  ed.  486,  493,  12  Sup.  Ct 
Rep.  676,  12  Am.  Neg.  Cas.  65B;  Inland  ft 
Seaboard  Coasting  Co.  v.  Tolaon,  139  U. 
8.  651,  36  L.  ed.  270,  11  Sup.  Ct  Rep.  663; 
Hen-  T.  St.  Louis  ft  S.  F.  R.  Co.  98  C.  0. 
A.  650,  1T4  Fed.  93B;  The  Plymouth,  108 
C.  C.  A.  817.  186  Fed,  108;  Chnnn  v.  dtj 
ft  Suburban  B.  Co.  207  U.  S.  302.  S09,  68 
L.  ed.  219,  228,  88  Sup.  Ct.  Rep.  «3;  Aus- 
tin v.  New  Jersey  8.  B,  Co.  43  N.  T.  76, 
I  An.  Bep.  ««Si  SlUlman  t.  Lcwia,  49  H. 
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T.  379  i  Gring  t.  Itm,  222  U.  S.  365,  M 
L.  «d.  E3G,  32  Sup.  Ct.  Rep.  167;  The  Ed- 
wnnd  L.  Levy,  108  Fed.  43G,  aiSnned  in 
7fi  a  C.  A.  468,  144  Fed.  686. 

Mr.  Cbief  Justice  Wblte  delivered  the 
opinion  of  the  court: 

The  CBies  are  before  ua  on  a  motion  to 
diamJM  or  affirm,  and  the  fact*  eacential  to 
tt*  consideration  are  these: 

The  PhiEiiiz  Construction  Company,  de- 
fendant in  error,  brought  three  aetiona  to 
recover  damagea  alleged  to  have  resnlted 
from  the  negligence  of  the  Cornell  Steam- 
boat Com  pan  J,  plaintiff  in  error,  in  permit- 
ting its  tugs  and  cansl  boats  on  three  sepa- 
rate occaaions  in  the  year  1908  to.  collide 
with  certain  bcokb  and  other  property  of  the 
Conetruction  Compan}'  on  the  Hudaon  river. 
The  cases  were  tried  by  k  referee,  resulting 
In  judgments  against  the  [S96]  Steamboat 
Company,  which  were  affirmed  by  the  appel- 
late division  of  the  supreme  court  (14& 
App.  Div.  9S1,  131  N.  Y.  Supp.  113S),  and 
by  the  court  of  appeals  (210  N.  Y.  113, 
103  N.  E.  891).  These  writs  ol  error  were 
then  prosecuted  to  the  court  below,  to  which 
the  records  were  remitted  by  Uie  court  of 
appeab,  upon  the  theory  that  Federal  ques- 
tions were  involved  and  wrongly  decided. 

The  Construction  Company  was  a  contrac- 
tor for  the  Board  of  Water  Supply  of  the 
City  of  New  York,  and  in  the  ye*  1908  was 
engaged  in  making  teat  borings  in  the  bed 
of  the  Hudson  river  for  the  purpose  of  de- 
termining where  it  was  beet  to  tunnel  under 
the  river  in  the  conetruction  of  the  Catskilt 
aqueduct.  At  the  times  of  the  collisions 
complained  of  boring  operations  were 
carried  on  simultaneously  at  four  pointa  on 
*  line  across  the  river  near  Storm  King 
mountain,  and  it  was  with  plants  estab- 
liibed  at  certain  of  these  borings,  consisting 
of  pipes,  drills,  platforms,  scows,  and  other 
property,  that  canal  boats  in  tow  of  the 
Steamboat  Company  collided.  The  referee 
found  in  each  case  that  the  location  of  the 
borings  waa  known  to  the  masters  of  the 
tugs,  who  bad  many  time  passed  between 
them  with  tows;  that  upon  the  nigbta  of 
the  accidents,  lights  which  could  be  seen  for 
more  than  a  mile  were  displayed  on  the  bor- 
ings; that  the  colliaions  were  the  direct  re- 
sult of  the  Diligence  of  the  servants  of  the 
Bteamboat  Company  in  charge  of  its  tugs, 
and  that  the  Construction  Company  waa  In 
nowise  n^ligent.  In  addition,  considering 
the  defense  made  by  the  Steamboat  Com- 
pany that  it  waa  not  liable  because  the 
structure*  of  the  Construction  Company 
were  unlawful  obstructions  in  the  channel, 
erected  and  maintained  without  a  lawful 
permit  from  the  Secretary  of  War,  and 
without  author!^  of  Congress,  aa  required 


by  gg  9  and  10  of  the  act  o'  Uarch  8, 
1899  (chap.  42S,  30  SUt.  at  L.  IISI;  U.  8. 
Comp.  Stat.  190],  pp.  3640,  3641),  the  Bnd- 
iiigs  of  the  referee  were  in  substance  these: 
In  1906,  upon  the  application  of  the  [597] 
Board  of  Water  Supply  of  New  York  City,  a 
permit  waa  issued  by  the  Secretary  of  War, 
authoriiing  borings  to  be  made  in  the  bed  of 
the  Hudson  river  at  certain  points  near  New 
Hamburg,  and  that  ■nhsetjuently  euch 
permit  was  modiQed  by  communications 
signed  by  members  of  the  corps  of  engineers 
of  the  United  Statea  Army  located  in  New 
York  city,  and  having  charge  of  the  district 
in  which  the  work  waa  being  ezeeuted,  so  aa 
to  permit  the  borings  to  be  carried  on  at 
pointa  near  Storm  King.  Under  these  facts 
the  referee  stated  that,  in  hii  opinion,  it 
was  extremely  doubtful  whether  the  Con- 
struction Company  was  lawfully  authorized 
to  establish  Its  boring  plants  in  the  river, 
but  held  that  even  although  the  permits  did 
not  constitute  lawful  authority  and  the  bor- 
ing plants  were  unlawful  obatructiona  in 
the  river,  the  Steamboat  Company  wm  not, 
because  of  that  circumstance,  relieved  of  its 
duty  to  exercise  ordinary  care,  and  his  de- 
cision in  each  case  was  based  scilely  upon 
the  fact  that  the  collisions  were  caused  by 
the  exclusive  negligence  of  the  steamboat 
Company.  In  alBrming  the  judgments  the 
appellate  divisioD  filed  no  opinion,  although 
it  appears  that  two  of  the  jnstioea  concurred 
"solely  on  the  ground  that  authority  was 
given  by  the  Secretary  of  War  to  make  the 
borings  and  anchor  tlie  barges  in  the  river," 
from  which  it  is  to  be  inferred  that  a  major- 
ity of  the  court  were  of  opinion  that  the 
judgmeuts  were  amply  sustained  by  the  rea- 
soning of  the  referee.  The  court  of  appeals, 
however,  while  stating  that,  as  the  actions 
were  for  cummon-law  n^ligenee,  the  ground 
of  u^ligencc  atated  by  the  referee  was 
adequate  to  sustain  the  judgments,  also 
considered  the  contention  baaed  upon,  the 
statute,  and  additionally  placed  the  aCBrm- 
aoce  upon  the  conclusion  that  the  tacts 
found  by  the  referee,  which  were  concluded 
by  the  unanimous  affirmance  by  the  appel- 
late division,  were  sufficient,  to  establish 
authority  given  by  the  Secretary  tft  War 
for  the  operations  carried  on  by  the  Con- 
struction Company,  and  that  the  [K98]  con- 
tention of  the  Steamboat  Company  that  ae- 
tion  by  Congreas  was  essential  to  authorise 
the  Construction  Company  to  do  the  work 
was  without  foundation. 

The  assignments  of  error  hare  insisted 
upon  M  involving  a  Federal  questim  are 
directed  to  the  conclusions  of  the  eaort  of 
appeals  last  stated. 

Clearly,  the  judgment  of  the  court  of  Vf- 
peals  which  is  under  review  reata  upon  two 
propodtionsi  (1)  lb*  ■""'"■■"ly  ol  tfae  an- 
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thorltj  from  a  Fcderkl  point  of  viaw  onder 
wbieti  tiie  Phdenix  Comtruetjon  Compkny 
wu  cknying  on  lU  nork  in  the  bed  of  Uie 
riTBT,  uid  in  the  axeeution  of  which  work 
it  had  anchored  in  the  river  its  barget  and 
otlier  applianees  Incidental  to  the  boring 
operation*  in  vhieh  it  was  engaged,  (2) 
The  abnnee  of  all  ntgligence  on  the  part 
of  the  Conatruction  Company,  reaulting 
from  the  place  where  ita  appliances  were 
anchored  In  the  atream,  or  from  any  other 
eaiue,  and  the  happening  of  the  accident 
•olely  becauw  of  negligence  on  the  part  of 
the  Steamboat  Company.  It  la  elementary 
that  where  the  judgment  of  a  state  court 
wliich  la  nnder  review  by  tbia  court  reats 
upon  two  or  more  grounds,  one  or 
which  are  Federal  and  others  of  which  are 
not  Federal,  becauie  retting  solely  upon 
state  grounds  independent  of  Federal  rights, 
and  which  state  grounda  are  therefore  com- 
pletely adequate  to  auatain  the  judgment 
under  conai deration,  no  jurisdiction  obtains 
to  review.  This  doctrine,  it  is  insisted,  is 
here  applicable  for  the  following  reason : 
Because,  conceding  that  the  Srat  proposi- 
tion, that  is,  the  rightfulness  of  the  acta 
of  the  cobipany  in  placing  its  appliances  in 
the  stream,  involve*  Federal  questions  which 
are  reviewable,  the  second  proposition  upon 
which  the  court  based  ita  decision,  that  is, 
the  happening  of  the  accident  solely  aa  the 
result  of  the  negligent  conduct  of  the  Steam- 
boat Company,  is  an  independent  atate 
ground,  broad  enough  to  sustain  the  judg- 
ment without  the  necessity  of  considering 
the  Federal  question  involved  in  the  first 
proposition. 

[509]  But  the  mistake  liea  in  the  conten- 
tion that  the  finding  that  there  was  no  negli- 
gence on  the  part  of  the  Construction  Com- 
pany and  that  the  negligence  of  the  Steam- 
tioat  Company  was  the  sole  cause  of  the  dam- 
age Buffered  involved  purely  questions  of 
state  cognizance,  involving  no  Federal  consid- 
erations whatever.  We  say  this  is  the  error 
because  the  determination  of  the  issue  of 
negligence  upon  the  hypothesis  that  there 
was  no  Federal  authority  given  to  place  the 
obstructions  in  the  river  necessarily  involves 
a  coifsideration  of  the  nature  of  the  ob- 
structions and  the  ascertainment  of  whether, 
in  and  of  themselves,  they  so  interfered  witii 
or  impeded  ths  right  to  navigate  the  river, 
that  is,  to  carry  on  interstate  commerce  by 
nsing  the  river,  as  to  cause  tJe  mere  pres- 
i-nce  of  the  obstructions  to  constitute  negli- 
gence per  aa;  that  Is,  to  render  the  conclu- 
■lon  necessary  that  their  mere  preaence  was 
the  efficient  and  proximate  cause  of  the  acci- 
dent complained  of.  Bectvuse  the  elements 
involved  In  the  decision  of  this  Federal  ques- 
tion are  intermingled  with  the  elements 
necessary  to  be  considered  to  determine 
whether   there   was   negligence   irrespective 

tsto 


of  the  Federal  right  affords  no  reaaon  for 
not  eonaidering  and  disposing  of  the  iasne 
which  the  case  presents  from  the  Federal 
aspect,  or  to  treat  it  as  noncxisting.  It 
is  indeed  true  that  the  fact  of  negligence, 
in  and  of  itself,  abstractly  considered,  may 
be  a  state  question,  concerning  which  we 
would  accept,  and,  indeed,  it  may  be  con- 
ceded, would  be  bound  by,  the  eonelnsion  of 
the  state  court.  But  when  negligenee  in- 
volves and  concerns  a  subject  of  Federal 
jurisdiction  which  it  is  our  duty  to  decide 
to  the  extent  necessary  to. enable  na  to  dis- 
etiarge  that  duty,  we  must  consider  and  re- 
view the  subject  independent  of  the  action 
of  the  state  court.  Southern  P.  Co.  v. 
Schuyler,  227  U.  S.  601,  612,  fi7  L.  ed.  M^ 
669,  iO  L.B.A.(NA)  Ml,  33  Sup.  CL  Bcp. 
Z77. 

The  motion  to  dismiss  being  thus  adverae- 
ly  disposed  of,  It  remains  to  consider  the 
motion  to  affirm,  wiiich  we  think  should  be 
granted  because  of  the  entire  want  of  [600] 
foundation,  that  la,  in  substance,  the  friv- 
oloUBDcss,  of  the  proposition  upoA  which  the 
contention  as  to  jurisdiction  to  review  must 
rest,  and  we  lieve  reached  this  eonctusioi 
for  the  following  reasons:  (a)  because,  nn- 
der the  circumstsncca  disclosed  by  the  rec- 
ord, we  are  of  the  opinion  that  it  la  mani- 
fest that  whetlier  the  ingredients  of  ni^Ii- 
gence  be  considered  from  the  Federal  point 
or  from  the  point  of  view  ot  the 
general  law,  it  clearly  results  that  the  in- 
jury which  the  Construction  Company  suf- 
fered was  purely  and  exclusively,  aa  held  by 
all  the  courts  below,  the  resul.  of  the  n^li- 
(rence  of  the  Steamboat  Company,  unaffected 
in  a  legal  sense  by  the  act  of  the  Construc- 
tion Company  in  placing  ita  worka  in  the 
stream  at  the  places  and  under  the  eiicnm- 
stances  shown,  (b)  Becuuse,  reaching  this 
conclusion,  we  are  of  the  opinion  that  the 
question  of  the  sufficiency  or  insufficiency  of 
the  Federal  authority  by  which  the  appli- 
ances of  the  Construction  Company  were 
placed  in  the  river  becomes  wholly  negli- 
gible and  need  not  be  considered,  becanae, 
even  assuming  the  want  of  authority,  such 
absence  ef  authority  conferred  upon  ths 
Steamboat  Company  no  right  to  negligently 
injure  the  proper^  of  the  Construction 
Company.  In  other  words,  we  are  of  the 
opinion  that,  conceding  that  the  appliances 
and  boats  of  the  Construction  Company 
t  in  the  river  at  the  points  stated  with- 
authority,  that  fact  did  not  endow  the 
Steamboat  Company  with  a  license  to  be- 
come a  wrongdoer  tree  from  responaibiU^, 
and  did  not  exempt  it.  therefore,  from  liaUl- 
t?  for  the  consequences  of  a  wrong  inflicted 
lolcly  by  its  own  negligence,  not  contributed 
;o  in  any  iray  by  the  Construction  Company. 

AlErmed. 


B,Goo<|ii  r.  •. 


DENVER  t  B.  0.  R.  Ca  v.  ABIZONA  i  C.  K.  CO. 


SOI 


(See  S.  C.  Reporter'!  ed.  Wl-004.) 
A|ipeal   —   from      territorial      rapreme 
oonri  —  following  decision  below  ^ 
b«st  and  Hecondary  CTldence, 

1.  The  admusion  of  the  oral  teitimon; 
of  the  chief  eDgioeer  of  a  railtraj  company 
to  prove  the  adoption  by  the  board  of  di- 
rectors of  the  line  of  the  proposed  railway 
will  not  require  the  reveraal  of  a  decree  of 
the  territoriftl  inpreme  court,  affirminE  the 
decree,  where,  notwithstanding  N.  U.  Comp. 
Laws  1897,  §  3S32,  which  requires  the  di- 
rectors to  keep  a  complete  record  of  all 
proceedings  in  a  special  book,  no  record  of 
■uch  adoption  was  made. 

[For  other  case*,  see  Appesl  and  Error,  VIII. 
m;  Courts,  VII.  d:  BTTldeiicg,  III.  b;  In  Dl- 
lest  Sup.  Ot.  ISOS.] 

Appeal  —  from  territorial  anpreme 
oonrt  —  following  decision  beleir  — . 
statDtory  construction. 

2.  A  decision  of  the  territorial  supreme 
court  that  a  railway  company  is  entitled 
to  protection  against  interference  with  its 
right  of  way  from  the  time  when  the  flnal 
location  of  ita  line  is  complete,  notwith- 
standing delay  in  filing  a  map  of  such  loca- 
tion, if  such  map  is  filed  within  the  reason- 
able time  allowed  bj  N.  M.  Comp.  Laws 
1897,  S  3874.  will  not  be  reversed  by  the 
Federal  Supreme  Court,  although,  under 
g  3SS0,  e  petition  for  condemnation  must 
set  forth  that  the  company  has  surveyed 
the  line  of  its  proposed  road  and  made  a 
map  thereof,  and  that  tt  has  located  its 
road  according  to  such  survey. 

(For  other  caKi,  lee  Appeal  and  Hiror,  Till. 
m :  Courts,  VII.  d,  In  Digest  Sup.  Ct  ItOS.] 
Xsiches  —  ezcuBCB  for  delay. 

3.  The  delay  of  a  railwar  company  In 
building  ita  line  is  not  a  defense  to  a  suit 
by  It  against  another  railway  company 
which,  wit^  full  knowledge,  baa  threatened 
and  intended  to  take  and  occupy,  and  haa 
orotoed  and  recrossed  the  former  company's 
location     at     many     points     snd     different 

ia^   it   ii       -   ' 
proceed, — especially  't 
and  acquisition  of  its  line,  the  former  com- 

Sany  acted  with  due  diligence  and  in  good 
lith,  and  had  expended  large  sums  In  the 
location  and  securing  the  right  of  way  be- 
fore bringing  suit. 

(For  other  cases,  see  Limitation  et  AeUona,  I. 
b.  8.  In  Digest  Bup.  Ct  1908-1 

Note.— ^Ab  to  review  by  the  United  States 
Supreme  Court  of  territorial  decisions — ace 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed.  U. 
B.   8ST. 

Aa  to  lachea  as  a  defense — see  notea  to 
Mlddletowa  v.  Newport  Hospital,  J  L.R.A. 
ISl;  Calhoun  t.  Delhi  k  H.  B.  Co.  8  L.R.A. 
248;  Coffey  v.  Emigh,  10  L.R.A.  12fi;  Pratt 
T.  Carroll,  S  L.  ed.  U.  B.  827;  Hammond 
T.  Hopkins.  SS  L.  ed.  V.  S.  135;  and  Felix 
V.  Patrick,  30  L.  ed.  U.  a  720. 
58  Ii.  ed. 


Equllr  —  Jurisdiction  —  remedy  at  Uw 

^  Irreparable  damage. 

4.  A  railway  company  which  has  located 
the  beat  line  between  its  terminals  ia  entitled 
to  raaort  to  a  court  of  equity  tor  rdief 
Bgainat  the  acta  of  another  railway  com- 
panv  which,  with  full  knowledge,  has  threat- 
ened and  intended  to  take  and  occupy,  and 
baa  crossed  and  recroased  such  location  at 
many  pointa  and  different  grades,  making  it 
impracticable  for  the  former  railway  com- 
pany to  proceed  vith  the  construction  of  its 


[No.  188.] 

Argued  April  S2,  1914.     Dealded  May  11. 
1914. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a 
decree  which  affirmed  on  a  second  appeal  a 
decree  of  the  District  Court  for  the  County 
of  BemallHo,  in  that  territory,  enjoining 
the  entrance  upon  and  interference  with  a 
railway  company's  right  of  way.     AfBrmed. 

See  same  case  below,  on  first  appeal,  13 
N.  M.  34S,  B4  Pae.  101 S;  on  second  appeal, 
16  N.  M.  E81,  117  Pac.  730. 

The  facta  are  stated  In  the  opinion. 

Mr.  E.  N.  OUrk  argued  the  cause,  and, 
with  Messrs.  Joel  F.  Vaile  and  R.  O.  Lucas, 
filed  a  brief  tor  appellant: 

Oral  evidence  of  the  adoption  of  the  line 
fay  the  direetora  of  the  railway  companj' 
should  have  been  stricken  out.  It  should 
haTS  been  discarded  by  the  court,  and  ap- 
pellee's claim  with  it. 

Mandel  v.  Swan  Land  A  Cattle  Co.  104 


A  Mill.  Co.  S  Idaho,  SCI,  Tl  Pac.  127;  Meth- 
odist Chapel  Corp.  r.  Herrick,  2S  Me.  3M ; 
Haven  t.  New  Hampshire  Asylum,  13  N. 
532,  38  Am.  Dec.  612:  Union  Qold  Mln. 
Co.  T.  Eodcy  Mountain  Nat.  Rank,  2  Colo. 
Sefi;  Dennis  t.  Joalin  Mfg.  Co.  19  R.  L  MM, 
38  AtL  12B;  MengU  t.  Fifth  Ave.  R.  Co. 
81  Hun,  480,.  SO  N.  T.  Supp.  990;  Central 
Electric  Co.  t.  Sprague  Electric  Co.  57  C. 
0.  A.  197,  120  Fed.  925;  Ramsdell  v.  Na- 
tional Rivet  A  Novelty  Co.  104  Fed.  I<; 
Heeler  r.  Highland  University  Co.  8  Kan. 
App.  80,  fi4  Pae.  2QS;  Quadalupe  A  8,  A. 
R.  Stock  Asao.  v.  West,  78  Tex.  401,  13 
8.  W.  307;  Nixon  t.  Goodwin,  3  Gal.  App. 
ass,  86  Pac.  16fi)  Tobin  t.  Roaring  Oraek 
*  C.  R.  Co.  86  Fed.  1020;  Swisher  t.  H- 
delity  A  D.  Ca  164  IlL  App.  243;  Soldiers' 
Orphans'  Home  v.  Shaffer,  03  HI.  243;  Mil- 
ler V.  JcAnaton,  71  Ark.  174,  T2  8.  W.  371 : 
ma  V.  Eden  Meeting-House  Soe.  12 
Tt.  SS8;  Hurd  v.  HoteUciaa,  72  Cam.  4,12, 
,,.,-:,bX;OOglc"" 


8UPBEUE  COUBT  OF  tUU  UNl'l'UD  STATES.      Ooi.  Tbk, 

a  AtL  11;   Bowiek  t.  Miller,  21  Or.  2S,  Glendon  k  Gnlf  Uin.  k  Mfg.  Co.  112  H.  CL 

86  Pm.  861;  Coffln  t.  CoUina,  IT  Me.  440;  661,  17  S.  E.  77;  SaiDe;  t.  Baltimore  4 

Skowh^an   Bank   t.    Catler,   4B   Me.   SIS;  O.  B.  Co.  IS   Fed.  770. 

finprame  Lodge,  E.  P.  t.  Robbina,  70  Ark,  II  the  court  did  not  see  flt  to  leare  ftp- 

S64,  67  B.  W.  TG8;   Pittsburgh  ^  C.  B.  Co.  pellee  to  Its  action  at  law,  good  MDBcienca 

T.  Clarke,  29  Fa.  146;   4  Thomp.  Corp.  |  at  least  required  that  it  ahould  promote 

SITS;    6    Thomp.    Corp.    j    773ff;    Hill    t.  the  ends  of  justice  by  aaeeBsiiig  appellae'a 

Cleveland,    4    Ohio    Dec.    Reprint,    G62i    3  damagee,  and  awarding  the  tame  in  lieu  of 

Bnc.  Et.  BGO.  the  decree  entered. 

There  was  no  appropriation  of  the  land  New  York  v.  Pine,   18S  U.  S.  93,  46  L. 

tin  appellee'!  location  map  waa  filed,  which  ed.  820,  22  Sup.  Ct.  Rep.  692;  St.  Paul.  IL 

wu  not  done  until  after  thia  iuit  waa  start-  &  M.  R.  Co.  t.  Western  U.  Teleg.  Co.  fia  C.  C 

ed.  A.  263,  lis  Fed.  497 ;  Oregon  R.  k  Nar.  Co.  t. 

2  Lewis,  Em.  Dom.  3d.  ed.  g  SOS,  p.  904;  McDonald,  68  Or.  228,  32  L.B.A.(N.8.)  117, 
Sioux  Cit7  &  I.  P.  Town  Lot  k  L«nd  Co.  112  Pac.  413;  Knoth  t.  ManhattM  R.  Co. 
V.  Qriffej,  143  U.  8.  32,  39,  36  L.  ed.  64,  1S7  N.  Y.  243,  70  N.  E.  lOlS;  Pat«raon 
BE,  12  Sup.  Ct.  Rep.  362;  Tarpey  t.  Mad-  *.  East  Jerser  Water  Co.  74  N.  J.  Eq.  40, 
aen,  178  U.  S.  216,  228,  220,  44  L.  ed.  1012,  TO  Ati.  472;  Mitchell  v.  White  Plains.  91 
1048,  20  Sup.  Ct.  Rep.  849;  White  River  Hun,  ISO,  36  N.  Y.  Bupp.  204;  2  Lewia, 
R.  Co.  T.  Bateaville  k  W.  Telcph.  Co.  81  Em.  Dam.  3d  ed.  pp.  1614,  1616;  Camp- 
Ark.  105,  68  S.  W.  721;  Biles  v.  Tacoma,  0.  beU  v.  Point  Pleasant  t  0.  River  B.  Co.  23 
&  G.  B.  B.  Co.  6  Wash.  509,  32  Pac.  211;  W.  Va.  448-,  Wellington  k  P.  R.  Co.  t. 
Southern  Indiana  R.  Co.  *.  Indianapolis  Cashie  &  C.  R.  &  Lumber  Co.  116  K.  C.  B24, 
*  L.  R.  Co.  MS  Ind.  360,  13  L.RA.(N.S.)  20  S.  E.  964;  Kansas  *  A.  Valley  B.  Co. 
107,  81  N.  E.  65.  V.  Le  Flore,  1  C.  C.  A.  192,  4  U.  S.  App. 

Whatever  rights  appellee  may  hare  had  g3,  49  Fed.  119;  Kansas  ft  A.  Valley  R.  (kt. 

original^,   it   baa   lost   by   ita   laches   and  t.  Payne,  1  C.  C.  A.  183,  4  U.  S.  App.  77, 

inability  to  construct  ita  line.  49  Fed.  114;  Coe  v.  New  Jersey  Midland 

Milwaukee  Light,  Heat  k  Traction  Co.  B.  Co.  28  N.  J.  Eq.  27;  Fouche  *.  Rome 
T.  Milwaukee  Northern  R.  Co.  132  Wis- 313,  Street  B.  Co.  84.  Ga.  233,  10  8.  E.  7!S; 
112  N.  W.  663;  2  Lewis,  Em.  Dom.  3d  ed.  Menge  v.  Morris  k  E.  R.  Co.  73  N.  J.  Eq. 
«  503.  p.  908;  Columbia  Valley  R.  Co.  v.  177,  67  Atl.  1028;  Lane  t.  Michigan  Trac- 
Portland  k  S.  R.  Co.  89  C.  C.  A.  381,  162  tion  Co.  136  Mich.  70,  97  N.  W.  3M;  North- 
Fed.  603;  GoldBbora  Lumber  Co.  v.  Hines  em  P.  B.  Co.  v.  8t.  Paul,  M.  A  M.  R.  Co. 
Bros.  Lumber  Co.  126  N.  C.  254,  35  8.  E.  z  McCrary,  260,  4  Fed.  688;  D.  M.  Osborne 
468;  Fox  ».  Pierce,  60  Mich.  600,  15  N.  W.  4  Co.  *.  Missouri  P.  R.  Co.  147  U.  S.  248, 
880;  New  York  *  A.  B.  Co.  v.  New  York,  37  L.  ed.  155,  13  Sup.  Ct.  Rep.  200;  Ivey 
W.  E.  &  B.  R.  Co.  11  Abb.  N.  C.  386;  St.  ■,.  Georgia  Soutiiern  k  F.  R.  Co.  84  Ga.  536, 
Louis,  I.  M.  k  8.  R.  Co.  v.  Peach  Orchard  n  s.  E.  128. 

k  O.   R.  Co.  42   Ark.  240;   Colorado  Eaa^  Conaiderationa    of   the    relative    eonveni- 

•m  R.  Co.  T.  Union  P.  R.  Co.  41  Fed.  203;  ence   and   inconvenience   resulting  from  iU 

WMt  Virginia  Short  Line  B.  Co.  v.  Bcling-  decree,    the    contrast    of    the    beneflta    and 

ton  A  N.  R.  Co.  56  W.  Va.  360.  4B   S.  E.  hardshipB   enUiled  thereby,  the   balance  of 

460;  New  Haven  Water  Co.  v.  Wallingford,  convenience,    operate    with    perauasive   and 

72  Conn.  203,  44  Atl.  235.  compelling   fcrce  «D  the  conscience   t^  the 

The    facts    of    this    controversy    do    not  court.      Those    considerations    suggest    the 

present   a   case   of   irreparable   injury   cog-  impropriety  of  the  decree  appealed  from. 

Blzablo  in  a  court  of  equity.    Appellee  had  Weatern  R.  Co.  v.  Alabama  Grand  Trunk 

an  adequate  remedy  at  law.  p    ^o.  96  Ala.  272,  17  L.RJ-  474,   11  So. 

Schurmeier   v.   St.    Paul   &   P.   R.   Co.   8  ^g3 

Minn.  113    Gil.  88    83  Am.  D^.  770;  Chea-  ippellanfa  buaine«i  ought  not  to  be  »i- 

.pejdce  ft  0.  Canal  C9.V  Young,  3  Md  480;  ^^^J^^^^  j^  ^^  l^  J^^^  eonai,t«.tly 

1  High,  Inj    4th  ed    88  28    30    609;   Drake  ™^„»ble  protecUon  to  appellee. 

^Hudaon  R.var  R.  Co  7  Barb.  SOS ;  John-  P             LumbTcTw 

■ton   T.   Corson   Gold   Mm.    Co.   15   L.R-A.  „   _   ,,    ,  «   p   10 

(N.S.)    1078,    B4    C.    C.   A.   593.    157    Fed.  N.  l-.  11.  0  B.  B.  1». 

146,   Mobile  ft  a.  R.  Co.  v.  Alabama  Mid-  APPe"**  had  an  adequate  r^edy  under 

land  R.  Co.  87  Ala.  620,  6  So.  407 1   East  *he  condemnation  aUtutea  of  Now  Mnleov 

St.   LooU   Connecting   R.    Co.   v.    East   St.  ""1  t^st  remedy  was  exclusive. 

LouU  Union  R.  Co.  lOS  III.  286;  Dry  Dock,  Morris  ft  E.  R.  Co.  v.  Blair,  0  N.  J.  Bq. 

E.  B.  4  B.  B.  Co.  T.  New  York  ft  H.  B.  835;   2   Elliott,   Bailroada,  2d  ed.  |  «Ti 

Oo.  64  Barb.  38B;  Highland  Ave.  ft  Belt  R.  New  York  ft  A.  R.  Co.  t.  New  York,  W.  B. 

Ck>.  V.   BirmiDf^am  Union   B.   Co.  B3    Ala.  *  B.  R.  Co.  11  Abb.  N.  C.  38«;  1  Hi|^  Inj. 

•08,  9  80.  668;   Bnlel^  ft  W,  B.  Co.  v.  4th  ad.  8  SB. 

lilt  ,--          «»W.  •. 

DigilizedbXTOOglC 


ISIS. 


DENVKB  ft  a.  O.  E.  CO.  T.  ASIZONA  A  a  R.  00. 


There  waa  no  ground  of  equitable  inter- 
ference to  avoid  ft  mulltiplicit;  of  aiilts. 

Bispbam,  Eq.  eth  ed.  |S  41C-417;  1 
High,  IDJ.  3d  ed.  ||  S2-SgS;  1  Pom.  Sq. 
Jut.  2d  ed.  |g  E64-ET2;  Eureka  t  K.  River 
R.  Co.  T.  California  k  N.  R.  Co.  4S  C.  C.  A. 
617,  109  Fed.  BOfi;  Columbia  Valley  R.  Co. 
T.  Portland  k  S.  R.  Co.  S9  C.  C.  A.  361, 
168  Fed.  603;  Minneapolis  ft  St.  L.  R.  Co. 
T.  Chicago,  M,  ft  Bt.  P.  R.  Co.  116  Iowa, 
681,  88  N.  W.  1082. 

Appellee  bad  an  adequate  remedj  at 
law  by  ejectment. 

Columbia  Vallej  R.  Co.  t.  PortUnd  ft 
8.  R.  Co.  162  Fed.  609,  affirmed  in  89  C. 
C.  A.  361,  162  Fed.  603;  Kanawha,  G.  J. 
ft  E.  R.  Co.  V.  Olen  Je«n,  L.  L.  ft  D.  W. 
E.  Co.  45  W.  Va.  125,  SO  8.  E.  86 1  High- 
Und  Ave.  ft  Belt  R.  Co.  v.  Birmingham 
Union  R.  Co.  03  Ala.  505,  0  So.  66S;  Mor- 
ris ft  E.  R.  Co.  V.  Blair,  9  H.  J.  Eq.  635; 
Thompflou  T.  Central  Ohio  B.  Co.  6  Wall 
134,  18  L.  ed.  765;  Smyth  v.  New  Orleans 
Canal  ft  Bkg.  Co.  141  D.  B.  656,  3S  L.  ed. 
891,  12  Sup.  Ct  Rep.  113;  Hipp  t.  Babin, 
19  How.  STl,  15  L.  ed.  633i  North  Shore 
R.  Co.  V.  Pennsylvania  Co.  193  Pa.  641,  44 
Atl.  1083;  Washington  ft  I.  R.  Co.  v.  Coenr 
D'Alene  R.  ft  Nav.  Co.  2  Idaho,  680,  81 
Pac.  562;  Toledo,  St.  L.  ft  N.  0.  R.  Co. 
St.  Louis  ft  0.  River  R.  Co.  208  III.  623,  70 
N.  E.  716;  Detroit  ft  B.  PI.  Road  Co.  v. 
Oakland  R.  Co.  131  Mich.  883,  92  N.  W. 
346;  CheMpeake  ft  0.  Canal  Co.  *.  Young, 
3  Md.  480;  1  High,  Inj.  4th  ed.  |  699; 
Anniaton  ft  C.  R.  Co.  t.  Jacksonville,  Q. 
ft  A.  H.  Co.  82  AU.  297,  2  So.  710;  Tenn<«- 
Bee  A  C.  R.  Co.  v.  East  Alabama  B.  Co.  76 
Ala.  S16,  61  Am.  Bep.  475;  Mobile  ft  0. 
R.  Co.  *.  Alabama  Midland  R.  Co.  87  Ala. 
620,  6  So.  407;  Johnston  t.  Coraon  Qold 
Min.  Co.  15  L.R.A.(N.S,)  1078,  84  C.  C.  A. 
B93,  167  Fed.  145;  Booher  v.  Browninf;, 
189  Pa.  18,  32  Atl.  B5;  1  Pom.  Eq.  Jur.  2d 
ed.  f  252,  pp.  330,  331 ;  High,  Inj.  3d  ed.  g§ 
8,  698,  701,  716,  pp.  B,  0,  637,  641,  660; 
Chesapeake  ft  0.  R.  Co.  v.  Deepwatec  R. 
Co.  67  W.  Va.  841,  60  B.  E.  890;  People 
T.  Adirondack  R.  Co.  160  N.  Y.  247,  64 
N.  E.  689;  St.  Louis,  E.  C.  ft  C.  R.  Co.  t. 
Dewees,  23  Fed.  691;  Boi«e  Artesian  Hot 
ft  Cold  Water  Co.  t.  Boise  City.  213  U. 
8.  278,  63  L.  ed.  796,  29  Sup.  Ct.  Rep.  426; 
Yellow  Pine  Export  Co.  v.  Sutherland-Innis 
Cfc  141  AU.  664,  87  Bo.  922;  Hayward  t. 
Andrews,  106  U.  8.  672,  676,  676,  ST  L.  ed. 
STl,  272,  J  Sup.  Ct.  Rep.  544. 

Mr.  T.  B.  Catron  argued  the  cause,  and. 
With  Mr.  B.  W.  Bitter,  filed  a  brief. for 
^pellee: 

.  Where  a  atatute  prorldes  thai  tranaae- 
tii»a  of  a  board  erf  directors  ahonld  be 
Bade  a  matter  o(  record  in  their  mlnntes, 
■•  I>.  fld. 


still,  if  omitted,  they  can  be  proven  by 
evidence   aliunde. 

Bank  of  United  Btatea  t.  Dandridge,  12 
Wheat.  89,  6  L.  ed.  664;  .Dili.  Mun.  Corp. 
4th  ed.  §  300;  Bridgford  t.  Tuscumbia,  4 
Woods,  611,  16  Fed.  918;  Uahoney  Min. 
Co.  V.  Anglo-Califomian  Bank,  104  U.  B. 
192,  26  L.  ed.  707 ;  AIlls  v.  Jones,  46  Fed. 
149 1  Eureka  Clothes  Wringing  Mach.  Co. 
r.  Bailey  Washing  ft  Wringing  Mach.  Co> 

11  Wall.   488,   20   L.   ed.  200;    Whart.   Bt. 

3  663;  MoraweU,  Corp.  S3  28,  31,  833-639; 
Gordon  t.  Ban  Diego,  108  Cal.  264,  41  Pac. 
302;  Zalesky  v.  Iowa  State  Ins.  Co.  102 
Iowa,  514,  70  N.  W.  187,  71  N.  W.  433; 
Beach,  Priv.  Corp.  S  206 ;  Troy  t.  Atchison 
ft  N.  R.  Co.  II  Kan.  619;  Pickett  t.  Abney, 
84  Tex.  847,  10  8.  W.  869;  Hutchinson  t. 
Pratt,  11  Vt.  402;  United  States  v.  Fille- 
brown,  7  Pet.  28,  8  L.  ed.  696;  Kelly  t. 
Board  of  Public  Works.  76  Va.  270;  Hig. 
gins  T.  Reed,  74  Am.  Dec.  309,  note;  At- 
heam  t.  Independent  Dist.  S3  Iowa,  106; 
Burgess  t.  Pue,  2  QUI,  264;  Bigelow  t. 
Perth  Amboy,  26  N.  J.  L.  SOI;  Robson 
v.  C.  E.  Fenniman  Co.  83  N.  J.  L.  463,  86 
AtL  356;  Hughea  Mfg.  ft  Lumber  Co.  v. 
Wilcoi,  13  Cal.  App.  22,  108  Pac  871 ;  Re 
Assignment  of  Bank  of  West  Snperior,  109 
Wis.  672,  85.  N.  W.  501;  Caudell  r.  Athens 
Sav.  Bank,  140  Oa.  713,  79  B.  B.  716; 
Flakne  v.  Minnesota  Farmers'  Mnt.  Ins. 
Co.  105  Minn.  479,  117  N.  W.  785;  Whit- 
lock  V.  Alexander,  160  N.  C.  465,  76  8.  B. 
538;  Brovm  T.  Webster,  116  Iowa,  611,  88 
N.  W.  1070. 

The  requirements  of  the  statute  of  New 
Mexico  that  the  proceedings  of  a  corpora- 
tion should  be  made  of  record  is  directory, 
and  not  mandatory, 

Bladen  v.  PhiladelphU,  60  Pa.  466;  Re 
Norw^ian  Street,  81  Pa.  349;  Woolridge  t. 
McKenua,  8   Fed.  662;   Hnrford  t.  Omaha, 

4  Neb.  360;  Eufitis  t.  Kidder,  26  Me.  100; 
Hayes  t.  Hanson,  12  N.  H.  200;  Beach 
T.  atouffer,  84  Mo.  App.  398;  Davie  Milt 
Co..T.  Bennett,  30  Mo.  App.  460;  United 
SUtes  V.  Fillebrown,  7  Pet.  28,  8  L.  ed. 
698;    Bank  of  United  States  v.  Dandridge, 

12  Wheat  69,  81,  8  L.  ed.  654,  66S;  Bat- 
cliff  V.  Teters,  27  Ohio  Bt,  80;  Mandel  t. 
Bwan  Land  ft  Cattle  Co.  164  111.  177,  27 
L.R.A.  313,  46  Am.  St.  Bep.  124,  40  N.  B. 
462. 

Appellee  appropriated  the  lins  when  the 
final  location  was  made,  and  the  same  was 
ratifled  by  the  directors. 

Wheeling  Bridge  ft  Terminal  R.  Co.  f. 
Camden  ConsoL  (HL  Co.  S6  W.  Va.  209, 
S  S.  E.  369. 

Appellee  was  not  guilty  of  any  laehea, 
and  did  not  low  any  right  It  had  by  rea- 
son of  Uchaa  or  tnabllity  to  oonstniet  its 
lin& 
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Pittiborgh,  S.  1  W.  R.  Go.  t.  Fitke,  M 
C.  C.  A.  S81,  128  Fed.  760. 

Appellee  lud  the  riglit  to  the  posMseion 
of   ite   located   and   adopted    line,   and   u 
nilich  actual  posBessi<»i  thereof  aa  was  pos- 
sible .after   location,   surrey,  and  adopt! 
thereof,  when  this  action  eonunenced. 

31  CjK.  024,  BS7;  Wainman  t.  Hampton, 
110  N.  Y.  433,  18  N.  E.  234;  Heinze  v. 
Butte  ft  B.  CoDsol.  Hin.  Co.  81  C.  C.  A.  63, 
126  Fed.  1;  Sullivan  t.  Sullivan,  60  N.  Y, 
37;     Fleming    ▼.    Htfddox,    30    Iowa,    241; 

1  Rorer,  Railroads,  315;  Troy  ft  B.  R.  Co. 
V.  Potter.  42  Vt.  272,  1  Am.  Rep.  325. 

In   a   eaae   where   there   is   a   practical 
destruction  of  the  rights  of  one  person  by 
another,   and   a   threatened   eontlniiance    of 
the  acts   which,  U  continued,  would  ea 
Irreparable   Injury,   injunction  will  lie. 

1  High,  Inj.  )  897;  Thorn  v.  Sweeney,  12 
Ner.  261,  7  Mor.  Min.  Rep.  664;  Western 
U.  Teleg.  Co.  v.  Judkins,  76  Ala.  428;  Me- 
Gri^or  V.  Silver  King  Min.  Co.  14  Utah, 
47,  60  Am.  St.  Rep.  883,  46  Pac.  lOSl; 
Myers  t.  Hawkins,  87  Ark.  413,  56  S.  W. 
640;  Colline  v.  Sutton,  94  Va.  127,  26  8.  E. 
416;  Moore  v.  Halliday,  43  Or.  243,  99 
Am.  St.  Rep.  724,  72  Pac.  801;  Gark  v. 
Jeffersouville,  M.  ft  I.  S.  Co.  44  Ind.  248; 
Poughkeepsie  Oaa  Co.  t.  Citiieiu'  Qaa  Co. 
89  N.  Y.  493;  22  Cyc  42B-b. 

Where  the  threatened  injury  would  be 
irreparable,  an  injunction  would  lie  at  the 
Instance  of  complainant  out  of  poBSession. 

22  Cyc.  827,  828;  Kaiser  v.  Dalto,  140 
Cal.  187,  73  Pac.  828;  Kicks  v.  Michael,  IG 
Cal.  107;  Gaines  v.  Leslie,  1  Ind.  Terr.  646, 
37  S.  W.  947;  Hillman  v.  Burley,  82  Ky. 
626;  Chesapeake  ft  0.  Canal  Co.  v.  Young. 
3  Md.  460;  Heman  v.  Wade,  74  Mo.  App. 
339;  New  Jersey  Zinc  ft  Iron  Co.  v.  Trot- 
ter, 38  N.  J.  Eq.  3;    Shubrick  v.  Guerard, 

2  Dsaauss,  Eq.  616;  Lrroy  v.  Wright,  4 
Sawy.  630,  Fed.  Cas.  No.  8,273;  22  Cyc 
826;  Florida,  A.  ft  G.  C.  R.  Co.  v.  Pensa- 
eola  ft  O.  R.  Co.  10  Fla.  14S;  Northern  C. 
B.  Co.  V.  Harrlsbnrg  ft  M.  Electric  R.  Co. 
177  Pa.  142,  34  L.Rji.  S72,  36  Atl.  624. 

The  treepasa  committed  by  appellant 
cannot  deprive  appellee  of  Its  rights,  or 
equity  of  jurisdiction. 

Simmons  Creek  Coal  Ca  v.  Doran,  142 
U.  S.  417,  449,  36  I.,  ed.  1083,  1076,  12 
Sup.  Ct.  Rep.  239. 

Equity  cannot  low  jurisdiction  on  the 
ground  that  the  value  of  property  which 
will  be  deatroyed  can  be  ascertained,  or 
that  another  right-of-way  may  be  found, 
the  eoat  of  which  may  be  determined.  Ap- 
pellee had  the  rl^t  to  the  partlealar  prop- 
•rty  selected,  which  haa  been  decided  bv 
tba  emut  to  be  the  best  location  which 
eould  be  obtained  for  appellee's  purposes. 
1114 


It  had  a  special  value  and  equi^  will  ft» 
teet  it. 

Walker  v.  Emerson,  80  Cal.  466,  26  Pac. 
068;  Lemmon  v.  Guthrie  Center,  113  Iowa, 
36.  86  Am.  St.  Rep.  361,  84  N.  W.  «S6; 
Camp  \.  Dixon,  112  Ga.  872,  62  L.RjL  7SS, 
38  8.  E.  71 ;  Eidemiller  v.  Wyandotte,  2  Dia 
376,  Fed.  Ca«.  No.  4,313;  Kilboum  v.  Snn- 
derlaud,  130  U.  S.  614,  38  L.  ad.  1008,  B 
Sup.  Ct.  Rep.  694;  Lake  Shore  ft  M.  8. 
R.  Co.  V.  Cincinnati.  W.  ft  H.  R  Oo.  US 
Ind.  678,  IS  N.  E.  440. 

[60S]  Mr.  Justice  Holmea  delivered  the 

opinion  of  the  court: 

This  i»  a  bill  brought  by  the  appdiee, 
a  corporation  of  New  Mexico,  to  restrain  tin 
appellant  from  entering  upon  and  interfer- 
ing in  various  ways  with  its  right  of  way. 
After  a  trial  the  plaintiff  (appellee)  got  s 
decree,  conditioned,  aa  to  the  portions  of 
the  line  then  occupied  by  the  defendant  in 
the  actual  operation  of  its  railway,  npoa 
the  plaintifTs  constructing  at  least  21  miks 
of  railroad,  etc..  and  limited  ai  a  whole  to 
Sre  years  from  the  date  of  the  decree. 
This  was  affirmed  by  the  supreme  court  ti 
the  territory.  18  N.  M.  281,  117  Pac.  730. 
Bee  13  K  M.  345.  84  Pac.  1018.  There  an 
fifty-eight  assignmenta  of  error,  but  tha 
propositions  argued  fall  into  narrower  eom- 
pass.  They  are,  that  the  plaintiff  never 
adopted  the  line  it  claims;   that  there  wai 

approprintion  of  the  land  until  the  plain- 
tiffs location  map  was  filed,  after  the  be- 
ginning of  this  suit;  that  the  plaintiff  hi* 
lost  'whatever  righta  it  had  by  laches  and 
inability  to  construct  its  line;    that  there 

no  irreparable  injury  or  other  ground  for 
equitable  relief;  and  that  the  plaintiff  had 
idequate  remedies  under  the  condemnatioa 
statutes  and  by  ejectment.  6o  far  aa  tttj 
need  discussion  we  will  take  theM  up  in 

It  is  found  that  the  plaintiff  adopted  the 
line  in  question;  but  it  is  argued  that  tbii 
finding  is  shown  to  be  wrong  aa  matter  at 
law  t^  reason  of  specific  facta  set  fortli 
in  findings  of  the  supreme  court  made,  after 

delivery  of  its  opinion,  in  addition  to 
those  adopted  from  the  court  below.    Th««i 

that  certain  small  portions  of  the  Ui* 
between  the  northern  boundary  of  the  state 
and  the  town  of  Farmington  are  not  covered 
by  any  order  of  adaption  on  the  part  of  the 
directors  shown  by  the  records,  and  thai 
finding  that  thoae  portions  were  adopted  il 

I  on  the  oral  testimony  of  the  plala- 
tiff's  chief  engineer,  f  We  do  not  stop  to  no- 
tice a  slight  contradiction  [SOS]  In  tons  be- 
tween different  parte  of  tiie  finding!,  aa  ths 
meaning  is  perfectly  clear.)  The  argnmtnt 
that  adoption  by  the  directors  ta  imhs- 
sary,  which   is  admitted,  :ind  that,  M  the 

i»s  V.  a. 
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Compiled  lAwa  of  18S7,  g  3832,  r«quin  the 
dinctora  to  keep  ■  complete  record  of  mil 
pToeaediDgB  in  a  apeeisl  book,  luch  record 
is  the  onlj  admiuible  evidence  of  the  fact. 
But  tbii  is  k  matter  of  IocbI  practice  «nd 
the  eoTutmction  of  a  local  atatute,  u  to 
which  we  ehould  be  alow  to  disturb  the  de- 
cision ol  the  local  court.  Nadal  t.  Ma;, 
April  BO  [233  U.  S.  44T,  ante,  1040,  U  Bnp. 
GL  Rep.  Bll],  The  itatute  does  not  in  terms 
purport  to  make  the  validity  of  the  direct- 
ors' action  dependent  upon  being  recorded. 
No  doubt  the  record,  when  made,  would  be 
the  beat  evidence,  but  it  being  found  that 
no  record  was  made,  the  admission  of  sec- 
ondarj  evidence  is  no  ground  for  reversing 
the  decree.  Bank  of  United  States  v.  Dan- 
drldge,  12  Wheat.  64,  60,  6  L.  ed.  fi52,  SG4. 
In  the  opinion  of  the  court  this  queatian  is 
avoided,  but  the  finding  subsequently  added, 
coupled  with  the  finding  that  the  line  wa« 
adopted,  import*  the  ruling  of  law  that  we 
have  suppOKd. 

Tbe  nest  objection  is  that  the  maps  of  the 
disputed  portion  of  the  road  were  not  Sled, 
M  required  by  §  3874,  until  the  day  after 
this  suit  was  begun,  and  attention  is 
called  to  g  3850,  which  requires  a  petition 
for  condemnation  to  set  forth  that  the  com- 
pan;  baa  surveyed  the  line  of  Ita  proposed 
road  and  made  a  map  thereof,  and  that  it 
has  located  its  road  according  to  such  sur- 
vey- But  by  b  3874,  the  company  is  not  re- 
quired to  record  ita  map  until  "within  a.rea- 
Bonable  time  Its  road  shall  be  Anally  lo- 
cated;" which  it  is  found  to  have  done,  and 
again,  we  see  no  aulTicient  reason  tor  re- 
versing tbe  decision  of  the  local  court  that 
a  company  la  entitled  to  pr'>t(!ction  as  soon 
as  it*  final  location  i*  complete.  Wbeellng, 
Bridge  &  Terminal  R.  Co.  t.  Camden 
Consol.  Oil  Co.  35  W.  Va.  205,  209,  13  S. 
E.  36S. 

Next  It  is  said  that  tiie  plainUS  has  been 
guilty  of  laches.  But  it  is  found  that  the  de- 
fendant, with  full  knowledge,  [604]  threat- 
ened and  intended  to  take  and  occupy  and  has 
crossed  and  recroased  the  plaintiff's  location 
at  many  points  and  different  grades,  with 
circumstances  not  neceasary  to  be  detailed, 
and  thus  has  made  it  impracticable  tor  the 
plaintiff  to  proceed.  It  is  found  also  that 
In  the  location  and  acquisition  of  It*  line 
tbe  plaintiff  proceeded  with  due  diligence 
and  in  good  faith,  and  that  it  had  expended 
more  than  flOO.OOO  in  the  loealHon  and  se- 
curing rights  of  way  before  the  beginning 
of  tills  suit.  The  defendant  has  gone  ahead 
since  the  suit  was  begun,  but,  of  course,  has 
acquired  no  new  right*  by  doing  so.  The 
objections  to  equitable  Jurisdiction  do  not 
need  separate  discussion.  The  line  is  found 
to  b«  the  best  line  between  the  points,  and 
the  plaintiff  is  entitled  to  it  It  neither  ia 
St  Ii.  ed. 


to  be  forced  into  a  compulsory  sale,  nor  to 
be  remitted  to  legal  or  statutory'  remedies 
that  rightly  are  thought  to  be  inadequat*  by 
the  local  court. 
Decree  affirmed. 


SAMUEL  GOHPERS,  John  Mitchell,  and 
Frank  Morrison,  Plffs.  in  Err.,  Appta., 
and  Petitioners, 

UNITED  BTATEa 

(Bee  8.  C.  Reporter'*  ed.  604-613.) 

Appeal  —  mode  of  review  —  appeal  or 

1.  A  judgment  of  fine  or  imprisonment  In 
proceedings  for  an  alleged  criminal  con- 
tempt of  an  Injunction  ie  not  reviewable  bj 
appeal, 

[For  other  cues,  see  Appeal  and  Brror.  II.  b. 

In   Dlint  Sup.   CL   190S.] 
Error  to  District  of  Columbia  conrt  of 

appeals  —  criminal  oontempl. 

2.  A  writ  of  error  will  not  lie  from  the 
Federal  Supreme  Court  to  the  District  of 
Columbia  eonrt  of  appeals  to  review  a  judg- 
ment rendered  on  an  appeal  from  tlie  su- 
preme court  of  the  District  in  proceedings 
to  punish  the  alleged  criminal  contempt  ol 
an  injunction. 

[For  atber  cskb.  aee  Appesl  and  Rrror,  10T5- 

1081,   In    Dliest   Sop.  Ct.    10081 
Limitation   of  actions  —  when   statute 

begins  to  mn  —  criminal  contempt. 

3.  The  running  of  the  three  year**  limita- 
tion prescribed  by  U.  S.  Rev.  Stat,  g  1044, 
U.  S.  Comp.  Stat.  1901,  p.  726,  for  criminal 
prosecutions  against  proceedings  to  punish 
criminal  contempts  of  a  decree  enjoining 
the  continuance  of  a  boycott,  was  not  pott- 

foned  until  such  boycott  was  abandoned, 
ut  such  statute  Ix^an  to  run  as  respects 
each  specific  act  charged  as  a  substantive 
offense  in  disobedience  of  the  injunction 
upon  the  date  of  the   commission  of  such 

[Por  olfaer   tntrt,   see   Limitation   of   Actions, 

II.,  In  DlReat  Sup.  Ct.  1908.1 
Iilmltatlon  of  actions  —  criminal  t»n- 

4.  Criminal  contempts  are  none  the  less 
crimes  within  the  meaning  of  U.  S.  Rev. 
SUt.  g  1044,  U.  8.  Comp.  Stat.  ISOl,  p.  T25, 
prescribing    a    three   years'    limitation    for 


Note. — On  distinction  between  appeal 
and  writ  of  error — see  note  to  Miners' 
Bank  v.  Iowa,  13  L.  ed.  U.  S.  867. 

On  the  appellate  juriadiction  of  the  Fed- 
eral Supreme  Court  over  the  District  of 
Columbia  courts — see  note  to  United  States 
ex  rel.  Taylor  v.  Taft,  61  L.  ed.  U.  8.  269. 

As  to  whether  proceeding  for  contempt 
for  violation  of  Injunction  la  civil  or  crim- 
inal— see  notes  to  Vilter  Mfg.  Co.  v.  Humph- 
rey, 13  L.R.A.fN.S.)  601;  Qompera  v. 
Buck's  Stove  &  Range  Co.  34  I..R.A.  ( N.S. ) 
874;  and  Rothschild  t  Co.  v.  Steger  k 
Sons  Piano  Mfg.  Co.  48  L.R^(NA)  793. 
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[Por  oilier   cum,   •« _ 

III.  1,  Id  Dlgttl  Bap.  Ct.   1008.] 
Iitinlt>tioil  of  actions  —  criminal  con- 

S.  Proceed  Ings  to  puniah  ncta  DOt  com- 
mitted In  the  presence  of  the  court  ma  crimi- 
nal contempts  of  nn  injuaction  previously 
panted  are  none  the  less  governed  by  the 
uiree  ye«r«'  limitation  of  U.  S.  Rev.  Stst. 
I  1044,  U.  B.  Comp.  Stat.  190J,  p.  725. 
irhich   provides   that   "no   person    aliall   be 

Rrosecuted,  tried,  or  punished  for  anj  of- 
inie  not  capital  .  .  .  unless  the  in 
dictment  is  found  or  the  information  ie  in- 
stituted vithin  three  years  nest  after  such 
offense  shall  have  been  committed,"  because 
such  contempt  proceedings  may  not  be  in- 
stituted by  an  indictment  or  information. 
[For   other  cases,   see   Limitation   of  Actions, 

III.   I,   In  DlE«et  Bup-  Ct.   IDOS.] 
Iiimitnttoa  of  actions  —  criminal   con- 

t.  lie  Federal  Supreme  Court  would  pre- 
scribe by  analogy  a  three  years'  limitation 
for  proceedings  to  punish  oast  acts  not  com- 
mitted in  the  presence  of  the  court  as  crimi- 
nal contempts  of  an  injunction  previously 
granted  it  the  case  were  not,covered  by  the 
provisions  of  U.  S.  Rev.  SUt.  g  1044,  U. 
S.  Comp.  Stat.  IQOl,  p.  725,  that  "no  per- 
son shall  he  prosecuted,  tried,  or  punished 
for  any  olTense  not  capital  .  .  .  unless 
the  indictment  is  found  or  the  information 
la  instituted  within  three  years  next  aft«r 
■uch  oflense  shall  have  been  committed." 


[Nos.  640  and  674.] 

Argued  January  T  and  8,  1914.  Reargued 
April  iO  and  21,  1014.  Decided  May  II, 
1914. 

IN  ERROR  to,  APPEAL  from,  and  ON 
PETITION  for  Certiorari  to  the  Court 
oi  Appeals  of  the  District  of  Columbia  to 
review  a  judgment  which,  reversing  a  judg 
ment  of  the  Supreme  Court  of  that  District, 
directed  the  entry  of  a  judgment  of  fine  or 
imprisonment  in  proceedings  for  the  pun- 
ishment of  criminal  contempts.  Appeal  and 
writ  of  error  dismissed.  Judgment  reversed 
aa  writ  of  certiorari. 

See  same  case  below,  40  App.  D.  C.  293. 

The  facts  are  itatad  in  ths  opinion. 

Messrs.  Alton  B.  Parker  and  Jackaon 
H.  Ralston  ai]gned  the  cause,  and,  witii 
Mr.  William  E.  Richardson,  filed  a  brief 
(or  Gompers  et  al. : 

nrom  its'  beginnings,  contempt  of  court 
has  been  a  criminal  offense,  for  many  years 
triable  only  by  jury. 

S  Transactions  of  the  Royal  Historical 
Society  (N.  8.)  1886;  Rez  T.  Almca,  24  Law 
Quartariy  R«t.  1S4,  260. 
IXlt 


English  and  American  courts  unite  at  tUa 
day  in  regarding  it  as  a  crime,  althougk 
uanally  tried  by  the  court  in  i 


Re  Pollard,  G  Moore,  P.  C.  C.  N.  S.  Ill, 
L.  R.  2  P.  C.  106;  Oswald,  Contempt,  Sd  ed. 
p.  S;  7  Laws  of  England  fHalsbury)  titles 
"Contempt"  280,  "Crim.  Law  A,  Proc."  VW; 
Ea  parte  Kearney,  7  Wheat.  38,  43,  S  L. 
ed.  301,  392;  WilliamBon's  Case,  26  Pa.  18, 
OT  Am.  Dec.  374 ;  Re  Shull,  221  Ho.  623,  13S 
Am.  St.  Rep.  4SS,  121  S.  W.  10;  New  Orleans 
V.  New  York  Mail  S.  S.  Co.  20  WalL  387, 
22  L.  ed.  354;  Castner  v.  Pocahontas  Collier- 
ies Co.  117  Fed.  184;  Re  Ellerbe,  4  McCrary, 
446,  13  Fed.  630;  S.  Anargyros  v.  Anargyros 
k  Co.  101  Fed.  208;  United  States  t.  Jacobi, 
1  Flipp.  lOB,  Fed.  Cas.  No.  15,460;  Re 
Mullee,  7  Blstchf.  23,  Fed.  Cas.  No.  0,911; 
Bullock  Electric  &  Mfg.  Co.  v.  Westinghouss 
Electric  &.  Mfg.  Co.  63  C.  C.  A.  607,  120  Fed. 
106;  Lester  v.  People,  160  111.  424,  41  Am. 
St.  Rep.  376,  23  N.  E.  387,  37  N.  E.  lOM; 
Ftathers  v.  State,  7  Okla.  Crim.  Rep.  668, 
126  Pac.  902. 

Courts  have  granted  or  refused,  as  the 
case  may  hsve  been,  writs  o(  error,  becana* 
the  offense  was  criminal. 

Fierce  v.  United  StaUs,  37  App.  D.  C.  582. 

Contempt  of  court  may  be  pardoned  as  a 

3  Ups.  Atty.  Gen.  622;  4  Ops.  Atty.  G«a. 
468;  5  Ops.  Atty.  Qen.  579;  19  Opa  Atty. 
Qen.  476;  Sharp  v.  SUte,  102  Tean.  8,  43 
L.R.A.  788,  73  Am.  St.  Rep.  851,  49  8.  W. 
762;  State  ex  rel.  Van  Orden  v.  Sauvlnet, 
24  La.  Ann.  110,  13  Am.  Rep.  IIG;  Ex  parte 
Hickey,  4  Smedes  A  M.  761. 

The  want  of  a  trial  by  jury  does  not,  be- 
cause of  tlie  constitutional  requirement,  af- 
fect the  charscter  of  contempt  of  court  as  a 


640,  32  L.  ed.  223,  8  Sup.  Ct.  Rep.  1301; 
6  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  S74^ 
Robertson  v.  Baldwin,  166  U.  8.  £76,  41  L. 
ed.  715,  17  Sup.  a.  Rep.  826. 

■No  court  at  all  of  which  we  are  awart^ 
except  it  may  have  been  the  Court  of  Star 
Chamber  in  ite  worst  days,  baa  ever  decided 
that,  in  indirect  contempte,  the  accused  was 
not  entitled  to  be  informed  of  the  nature  <f 
the  accusation  against  him  (and  this  vaim 
oath),  and  to  confront  witnessed. 

Even  if  not  criminal,  contempt  Is  an  of- 
fense, and  hss  in  this  ease  been  proaeented 
by  an  information. 

Ei  parte  Thomas,  10  Mo.  App.  14;  I 
Hawk.  P.  C;  Stewart  v.  State,  140  Ind.  T, 
39  N.  E.  603;  Snyder  v.  Stete,  ISl  Ind.  HS, 
62  N.  E.  162;  Re  Wood,  82  Mich.  7S.  46  N. 
W.  1113;  Herdman  v.  State,  64  Neb.  026.  7« 
N.  W.  1007, 11  Am.  Crim.  Rep.  208:  Huttea 
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T.  Superior  Ct.  U7  CaL  ISO,  81  F»c.  400;  13B  U.  S.  262,  £63,  S6  L.  cd.  166, 11  Bop.  Ct. 

BaBhuli,eKui.  App.  87B,  48Pae.  141;  Otii  Hep.  660;   United  SUtcs  j.  Eaton,  144  V. 

T.  Superior  Ct.  US  Cal.  120,  82  Poe.  86S;  B.  687,  S6  L.  od.  504,  12  Sup.  Ct.  Rep.  764. 

Poat  T.  Stkte,  7  Ohio  C.  D.  207;  Hnrley  t.  Contempt  of  court  is  not  an  offenee  M 

Com.  IBS  MkM.  443,  74  N.  E.  677,  3  Ann.  created. 

Cu.    7S7;,   Maloney   t.   Traverie,    87    Iowa,  AnderBon  t.  Dunn,  6  Wbeat  227,  22S,  6 

306,  H  N.  W.  169;  People  t.  Wilson,  64  111.  L.  ed.  E47,  248;  Ex  parte  Terry,  128  U.  S. 

1S6,  16  Am.  Rep.  62S,  1  Am.  Crim.  Rep.  107;  303,  32  L.  ed.  408,  9  Sup.  Ct  Rep.  77;  In- 

Worland  t.  State,  82  Ind.  49;  State  t.  Beo-  terstate  Commerce  CommlealoB  t.  Brlnwoa, 

thorn,    46    Kan.    613,    26    Pac.    S37;    Cart-  166  U.  S.  6,  30  L.  ed.  40,  16  Sup.  Ct  Rep. 

wriglit'a  Case,  114  Mass.  230.  IS;  Re  Cooper,  32  Vt.  263;  Wataon  t.  WU- 

In  the  lupreme  court  of  the  District  of  liama,  36  Miaa.  331;  Cartwrlght'a  Oaaa,  114 

Colombia,  aa  well  as  in  other  inferior  courts  Mass.  230;    Eilenbecker  t.  Diatrlet  Ct  184 

of  the  United   SUtea,   contempt   U   purel;  U.  S.  37,  86,  33  L.  ed.  808,  804,  10  Sup.  Ct 

and  abaolutelf  aUtutory.  Rep.  424;  Re  Chadwick,  100  Hleh.  SOT,  <7 

Ex  parte  RobinaoD,  10  Wall.  SOS,  22  L.  N.  W.  1071. 

«d.    SOS;    Feck'a    Trial,    p.    204;    Ex    parte  It  crfmea,  then  neither  the  probate  court, 

Bollman,  4  Cranch,     03,  2  L.  ed.  660.  the  circuit  court  the  court  of  appeals,  this 

Courts  have  repeatedly  decided  tlie  direct  court,  nor  any  tribunal  except  a  criminal 

proposition  that  the  criminal  statute  of  lim-  court,  can  entertain  ■  proceeding  for  eon- 

itationi  could  be  invoked  to  bar  proseen-  tempt.    See  Middlebrook  v.  State,  43  Conn, 

tlons  for  the  offense  of  contempt  of  court  267,  21  Am.  Rep.  050. 

Beattie  t.  People,  33  111.  App.  661;   Peo-  Further,  not  only  must  the  question  of 
pie  ex  rel.  Blumte  v.  Neiti,  74  III.  68;  Oor-  guilt  be  tried  by  a  Jury,  but  the  accused 
don  T.  Com.  141  Ky.  461,  133  S.  W.  206.  must  be  confronted  by  the  witneaaes,  con- 
Messrs.  Alton  B.  Parker,  Jackeon  H.  Hal-  ^^'7  to  what  has  hitherto  been  recogniied 
ston,    Frederick    L,    Siddons,    and    William  uriversally. 

E.  Richardson  filed  a  brief  in  support  of  1  Newland,  Ch.  Pr.  320;  Fletcher,  Eq.  PI. 

th«  petition  for  certiorari.  4  Pr.  |  663;  SUte  v.  Matthews,  87  N.  H. 

.         ,    _      .   ,  466;  Albany  City  Bank  t.  Bchermerhom,  0 

Messrs.   J.   J.   U.rlinston    and    D.nlel  p,;        j^  'jg  ^    j^   551     ,  Enc.  PL  A 

D.Tenport    argued    the    cauec     and     with  p^    jg^     g^  g^^j      ^j  y    g    ^^   33  l.  «;. 

Mr.   Jame.  M.   Beclj,   filed   a   br.ef  for   de-  g  g        ^^    ^        ^^     ^^-^^^  g^^^^  , 

fe^dant  m  error  "I'd  »PPeIlee=                  .  Anonymous,  21   Fed    761;   Una  t.  Dodd.  88 

*J^l       r      '^           detendwit.  conspired  '        ^                                        ^    ^^^l 

together   to    contmue^    '"/'"J""'!,  "' ,^^,  22    W.IL    167     22    L.    ed.    810;    Merchant.' 

injunction,  waa,  by  the  acta  ebarged  and  of  r.,     ,     .    „     .'    _           ^       j     *  t—^      ioa 

which  Ih^  .^  ionricted,  «»linuri  h.Ul  ?»"!;  *  9""  Si  %^^  °'  ^^^' 

tha  Buck  Store  t  lUnge  Company,  deprived  ^■„>'-  f  ■   ™'         J-       ....      ... 

ot  Ih.  proleeUoo  the  court,  -ere  ..Mr  ec  „  ^he  (•«  th.t  „«,„  rf  (i.  Attoroeji 

deo.oiJ,,  to  extend  to   it,   w.,  fcrcrf  to  J»""  »'  "»  ""'«',  ^"^  'f"  "'}'  «?' 

■ubnlt.  ud  thereby  Induce  the  re.pondent.  T'"""'  po»"™d  rf  po""  to  pudon  in 

to  Urmto.te  the  bbycoll,  on  July  1»,  IBIO.  "«•    »■    eon"— P'    !■.    "   "'"k.    '"}•« 

The  MUut.  ol  limlUtloh.  did  not  be|in  to  rtrufely  olcr.!  ...  ream,  why  not-.th. 

run  until  that  date  .twiding  the  foregoing,  they  ahould  be  beU 

Unit«>  SUtea  ..  Klaael,  218  U.  8.  Ml,  t?  ^  "'".'■■    ■*  tendency  upon  the  part  ol 

«07,  M  L.  ad.  1168,  1178,  31  Sup.  Ct.  Bap.  the  e,.cutl.^  a.  ol  the  lcgul.t,.e  and  a.™, 

,g^                                                 "^  it  haa  been  claimed,  of  the  judicial  deput- 

It  will  not  do  to  aa;  that  there  ...  Urge  ™''  "'  ''•  «°7"?""^  *"  "^  '"'":  f 

cUc  ol  orimlnal  cLc.  tried  rtthoul.  "»"  '"P"""  ""^fT.  ^    "^m'm 

J«,,  b«»u..  ao  lrl«l  at  con>n«»  law,  and  P".?*P' *"  '^  "^T^'Jf  "^ '''«'''  ** 

that  Ih.  Conatltutiona,  Federal  and  rtata,  ■""■"'T  "P"  "■'■  ,1"*'"  "'  ""  P"'" 

teaugurate  no  new  ay.tem,  but  aimply  pre-  *"  P"'"'  M  """"'  '"  Pf""'  P"?™* 

■arve  jury  trial,  u  .t  common  hiw,  lor  Ih.  ™  «»""■  *»  "  "t™*!?  >»  I"  n.gat■.^ 

raaaon,  II  there  were  no  othera,  that  there  '»»''  numericlly  ud  with  reapMt  to  th. 

am  BO  common-law  crimee  within  the  Juria-  '""^  '>'  reaaonlng  Mnployed. 

diction  of  the  court,  of  the  Unit«i  SUIm;  »  Opa.  Atty.  Qen.  SM;  H.  Nevitt,  84  C  a 

nor  My  crimee  triable  in  them  aaeept  aueh  A.  622,  117  Fed.  tfSj  Taylor  t.  Ooodrich, 

aa  are  eaprewly  created  by  .Utute.  26  Tex.  Ci..  App.  184,  W  S.  W.  616;  Ka 

United  SUtea  v.  Britton,  108  U.  S.  206,  Chadwick,  J08  Hleh.  697,  67  H.  W.  lOTlj 

t7  L.  ed.  700,  8  Sup.  Ct.  lUp.  681;  United  SUU  ..  Horrili,  16  Ark.  884. 

SUtea  ..  Hudaon,  7  Cranch,  32,  3  L.  ad.  268;  An  information  la  a  deflniU,  legal,  com. 

United  SUtea  t.  Coolidge,  1  Wheat.  416,  4  mon-law  term,  and  meaoa  mdy  tk.  act  of 

1.  «1.   124;   M.ncheaUr  t.  Uaaaadnuetta,  u  oOau  repraaaatlnf  tha  H«w«ln-pow.r. 

U  la  Id.  l^,OOylC  8l«« 
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B«coD,  Abr.  titt«  "IntonnAtioD"  "A";  I 
Chitty,  Crim.  L«w,  843;  1  Bishop,  New 
Crim.  Proc.  %  14Si  State  v.  Whitlock,  41 
Ark.  403;  People  v.  Sponaler,  1  Dak.  289, 
40  N.  W.  469;  Goddird  v.  &UU,  1£  Conn. 
448;  State  T.  Ashley,  1  Ark.  279;  Ex  parte 
Thomas,  10  Mo.  App.  24;  Lesley  t.  District 
of  Columbia,  14  App.  D.  C.  407;  State  t. 
Hewlett.  124  Ala.  471,  27  So.  18;  State  v. 
Kelm,  TB  Mo.  616;  State  t.  Shortell,  93  Mo. 
123,  S  8.  W.  601;  SUte  t.  Kyle,  IBS  Mo. 
887,  S6  L.ILA.  I](,  05  S.  W.  763;  Haggerty 
T.  People,  6  Lane.  332. 

Heither    limitation!    nor    lachea    bar* 
charge  of  contempt. 

Jonea  r.  Mould,  161  lovra,  SOO,  132  N.  W. 
40;  btate  CK  rel.  Warfield  v.  Becht,  23  Minn. 
411;  Matheaon  t.  Ranna-Schoellkopf  Co.  122 
Fed.  S36;  Dale  t.  RascTelt.  1  Paige,  3fi; 
Re  Hay  Foundry  &  Iron  Worka,  22  App.  Div, 
87,  47  N.  Y.  Supp,  802;  Brockway  v.  Wilbur, 
6  Johns.  356;  People  ex  rel.  Piatt  v.  State 
CanTuwrs,  74  Hun,  179,  26  N.  Y.  Supp.  345 ; 
State  ez  rel.  Duenaing  t.  Roby,  142  Ind. 
168,  33  L.RJL.  213,  Gl  Am.  St.  Rep.  174,  41 
N.  E.  145;  Middlebrook  t.  SUte,  4S  Couu. 
267,  21  Am.  Rep.  650. 

Measra.  J.  J.  Darlington,  DAniel  Daren- 
port,  Clarence  R.  Wilaon,  and  James  M. 
Beck  also  joined  in  the  petition  for  eertio- 


Alr.  Justice  Holnies  delivered  the  opinion 

of  the  court: 

Tlicse  are  proceedings  for  alleged  criminal 
contempts  in  the  matter  that  waa  before  this 
court  in  Gompers  t.  Buck's  [606]  Stove  k 
Range  Co.  221  U.  S.  418,  66  L.  ed.  797,  34 
L.RJ^.(N.S.)  874.  31  Sup.  Ct.  Rep.  492.  In 
that  case  the  proceedings  instituted  by  the 
Buck's  Stove  &  Range  Company  to  punish 
the  petitioners  were  ordered  to  be  dismiaaed, 
but  without  prejudice  to  the  power  of  the 
supreme  court  of  the  District  to  pnniah  con- 
tempt, if  any,  committed  against  it.  The 
decision  was  rendered  on  May  16,  1911,  and 
the  next  day  the  supreme  court  of  the  Dis- 
trict appointed  a  committee  to  inquire 
whether  there  was  reasonable  cause  to  be- 
lieve the  plaintiffs  in  error  guilty.  In  wil- 
fully violating  an  injunction  issued  by  that 
court  on  December  IS,  190/,  and,  if  yea,  to 
present  and  prosecute  charges  to  that  effect. 
The  inquiry  was  directed  solely  witU  a  view 
to  punishment  for  past  acts,  not  to  secure 
obedience  for  the  future;  and  to  avoid 
repetition  it  will  be  understood  that  all 
that  we  have  to  say  concerns  proceedings  of 
this  sort  only,  and  further,  only  proceeding* 
for  such  contempt  not  committed  in  the 
presence  of  the  court. 

The  eommittee,  on  June  26,  1611,  report- 
ed and  charged  that  the   partiea   aeTerally 


were  guilty  of  specified  acta  in  HolatioB  o( 
the  injunction,  being  the  same  aota  ot  which 
they  had  been  found  guilty  1^  the  inprenie 
court  in  the  former  case.  Rulea  to  show 
cause  were  issued  on  the  sane  day.  TIm  de- 
fendants pleaded  the  statute  of  limitations. 
Rev.  Stat.  |  1044,  U-  S.  Comp.  Stat.  IWl, 
p.  726,  as  to  most  of  the  charges,  and  not 
guilty.  There  was  a  trial,  the  statate  of 
limitations  was  held  inapplicable,  wad  ^e 
defendants  wete  found  guilty  an>  sentenced 
to  imprisonment  for  terma  of  different 
lengths,  subject  to  ezceptiona  which  by 
agreement  were  embodied  in  a  single  bill. 
Tbe  court  ot  appeals  reduced  the  aentencea 
to  imprisonment  tor  thirty  days  in  the  caae 
ot  Qompers  and  Bnca  ot  C600  for  each  of  the 
other  two.  40  App.  D.  a  293.  The  defend- 
ants brought  a  writ  of  error  and  an  appeal 
to  this  court,  and  also  petitioned  for  a  tnit 
ot  oertiorari.  Ot  course,  sn  appeal  does 
not  lie,  nor  does  a  writ  of  error,  but  the 
writ  of  certiorari  la  granted.  [607]  The 
judges  of  the  supreme  court  also  petitioned 
tor  a  writ  of  certiorari,  but  aa  the  case  will 
be  disposed  of  on  the  flrst-mentioned  peti- 
tion, the  other  will  be  denied. 

The  injunction,  subsequently  held  too 
broad,  not  only  forbade  the  defendants  to 
combine  to  obstruct  the  business  ot  the 
Buck's  Stove  ft  Range  Company,  or  to  de- 
clare or  threaten  any  boycott  against  It 
(such  a  boycott  already  having  been  de- 
clared), but  also  to  publish  any  atatement 
calling  attention  ot  any  body  to  any  snch 
boycott,  or  any  statement  ot  like  effect, 
tending  to  any  injury  of  the  compauy'i 
business.  This  decree,  althon^  majde  oa 
December  18,  did  not  become  ^^wrative  iiDtU 
December  23,  1B07.  Before  going  to  th< 
court  ot  appeals  the  injunction  in  sub- 
stantially the  same  form  waa  made  perma- 
nent on  March  23,  J90S.  It  may  be  assumed 
for  the  purposea  of  our  deeisiwi  that  the  evi- 
dence not  only  warranted  but  required  s 
finding  tliat  the  defendants  were  gnil^  at 
-'"  1,  at  least,  ot  the  violations  of  tbia  ds- 
that  were  charged  against  them,  and  so 
we  oome  at  once  to  consider  the  statute  ol 
limitations,  which  is  their  only  real  defoue. 
A  preliminary  objection  was  urged,  to  be 
that  the  queaUon  of  the  validly  el 
that  defense  was  not  reserved,  but  titers  is 
nothing  in  it.  The  bar  waa  pleaded,  tbtfs 
was  a  motion  to  dismiss  on  that  ground  tat 
want  of  a  replication,  there  waa  a  decisioa 
that  the  atatute  did  not  apply  to  contonptl, 
and  the  counsel  for  the  plaintiffs  !■  ernr 
stated  at  the  trial  that  there  waa  one  gm- 

il  exception  presented  on  tlielr  behalf  with 
regard  to  that.  We  cannot  doubt  that  it 
was  perfectly  understood,  or  that  the  nc- 
ord  shows  that  the  plaintiffs  ia  emr  pie- 
served  all  their  righta. 

„„.,GooglP»»'* 
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Tha  statute  providea  thiit  "^o  peraon  shall 
ba  prosecuted,  tried,  or  punished  for  an; 
offense  not  capita),  except  .  .  .  ,  unless 
ttie  indictment  Is  found  or  the  informfttion 
Is  instituted  within  three  years  next  after 
audi  offense  shall  have  been  connnitted." 
Rev.  SUt.  i  1044,  act  of  April  13,  1870, 
chap.  M,  19  Stat,  at  L.  32,  U.  S.  Comp, 
SUt.  1901,  p.  725.  The  plaintiffs  in  [608] 
error  treat  these  proceedings  as  having  he- 
gun  on  Maj  IS,  1911,  when  the  supreme  court 
directed  an  inquiry.  They  certainly  did  not 
begin  before  that  date;  so  that,  :f  the  sUt- 
ute  applies,  contempts  prior  to  May  IS, 
1908,  would  be  barred.  It  is  argued  with 
force  that  the  inquiry  was  directed  only  to 
breaches  of  the  preliminary  injunction, 
which  expired  by  its  own  terms  upon  the 
malting  of  the  final  decree  on  March  23, 
1908,  and  that  therefore  everything  legiti- 
mately before  the  court  happened  more  than 
three  years  before.  But  as  the  report  men- 
tioned the  final  decree,  and  charged  a  few 
acta  later  than  March  23,  though  mostly 
rather  unimportant,  and  as  the  order  to 
show  cause  referred  to  a  violation  of  the  in- 
junctions, in  the  plural,  it  perhaps  would 
savor  of  a  technicality  that  we  should  be 
loath  to  apply  on  either  side,  if  we  did  not 
deal  with  all  that  is  charged. 

The  charges  against  Gompert  are:  (1) 
burrying  the  publication  of  the  January 
number  of  the  American  Federation ist,  and 
distributing  many  copies  after  the  injunc- 
tion was  known  and  before  it  went  into  ef- 
fect, in  which  number  the  Buck's  Stove'4 
Range  Company  waa  Included  in  the  "We 
don't  patronize"  list;  it)  Arculating  other 
copies  in  January,  1906;  (3)  on  and  after 
December  23,  1007,  circulating  another 
document  to  the  like  effect  with  comments, 
some  of  which  were  lawful  criticism,  but 
others  of  which  suggested  that  the  injunc- 
tion left  the  members  of  labor  oganitations 
free  to  continue  their  boycott;  (4)  publish- 
ing in  February,  1008,  a  copy  of  the  decree 
with  the  suggestion  that  those  who  vio- 
lated the  injunction  outside  of  the  District 
could  not  be  puniahed  unless  they  came 
within  it;  (S)  in  January  and  February, 
1908,  publishing  in  conjunction  with  the 
other  defendants  a  paper  appealing  for 
financial  aid,  commenting  on  the  injunction 
aa  invading  the  liberty  of  the  press  and  free 
speech,  and  reprinting  the  beforementioned 
comments  and  cuggestions;  (0)  in  March, 
1908,  again  auggesting  that  no  law  com- 
pelled the  purchase  [609]  of  a  Buck  stove; 
(7)  in  April,  1908,  after  the  final  decree, 
niteratlng  the  same  suggestion  in  the 
American  Federatlonist;  (8)  in  April,  1906, 
npcating  similar  au^eations  by  trans' 
parent  innuendo  in  a  public  address;  (9) 
again  repeating  them  in  another  address,  on 
ftS  Ii.  Cd. 


or  about  May  1;  (10)  and  again  in  the 
July  issue  of  the  American  Federatlonist; 
(ll)  publishing  in  the  September  Federa- 
tioniat  an  editorial  characterising  the  in- 
junction as  an  invasion  of  constitutional 
freedom  (which  hardly  seems  to  exceed  law- 
ful comment  unless  on  the  ground  thst  the 
case  waa  not  finished,  although  mistaiien  in 
ita  law);  (12)  in  a  report  published  after 
September  9,  1B08,  aaying  that  if  the  Ex- 
ecutive Council  of  tbe  Federation  of  L«bor 


tion,  and  that  they  did  not  see  how  they 
could  refuse  to  give  an  account  of  tbeir 
doings;  (13)  on  September  ZB,  1008,  say- 
ing in  a  public  address  that  the  Injunction 
forbade  him  to  discuss  the  ease,  but  that  he 
must  (seemingly  not  going  beyond  that 
declaration)  ;  (14)  on  October  26,  1908,  re- 
curring in  a  single  phrase  in  an  address  to 
his  old  suggestion  that  no  law  compelled 
his  hearers  to  buy  a  Buck  stove;  (IS)  in 
November,  1908,  in  an  addreaa  which  be 
caused  to  be  published  in  the  Federationiat 
in  January,  1903,  again  referring  to  the 
injunction,  mentioning  his  past  advice  and 
suggestions,  and  that  be  had  been  called  on 
to  show  cause  why  he  should  not  be  ad- 
judged guil^  of  contempt  (in  the  former 
proceeding),  and  asking  how  be  could  have 
done  otherwiM;  and  Bnally  (10)  in  a  re- 
port made  in  November,  lOOS,  referring  to 
the  judge  aa  so  far  having  transcended  his 
authority  that  even  Jndgea  of  the  court  of 
appeals  have  felt  called  upon  to  criticice 
his  action,  and  aaying  that  in  such  circum- 
stances it  Is  the  duty  of  the  citizens  to  re- 
fuse obedienea  and  to  tain  whatever  conse- 
quences may  ensue.  The  charges  against 
Mitchell  and  Morrison  are  mainly  for  hav- 
ing taken  part  in  some  of  the  above- 
mentioned  publications,  but  need  not  [610] 
be  stated  particularly,  as  all  the  acts  of  any 
substance  in  MltcheU's  case  and  all  in  tbat 
of  Morrison  were  more  tban  three  years  old 
when  these  proceedings  began. 

The  boycot,;  against  the  company  waa  not 
called  off  until  July  19  to  £9,  1910,  and  it 
is  argued  that,  even  If  the  statute  applies, 
the  conspiracy  waa  continuing  until  that 
date  (United  States  v.  Kiuel,  218  U.  S.  601, 
607,  64  L.  ed.  1168,  1178,  31  Sup.  Ct.  Rep. 
124),  and  therefore  that  the  sUtute  did  not 
be^in  to  run  until  then.  But  this  is  not  an 
indictment  for  conspiracy,  it  is  a  charge  of 
specifle  acta  in  disobedience  of  an  injunction. 
"The  acts  are  not  charged  aa  evidence,  but 
OS  auhstantive  offenses;  oaofa  of  them,  ao 
far  aa  It  was  a  contempt,  waa  punishable 
aflnnch,  and  was  charged  aa  snch,  and  there- 
fore each  must  be  judged  by  itself;  and  so 
we  come  to  what,  as  we  already  have  inti- 
mated, if  tlia  real  queation  in  ilw  oaac 
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It  ia  urged  in  tha  Hrat  plAce  tbtt  con- 
tampU  cmnnot  be  crimeH,  becAUK,  klthoucb 
punishable  by  impriaonmeat,  kad  tberefore, 
if  crimee,  int&mouB,  they  are  not  within  the 
pTotwtion  of  the  CooBtitution  and  the 
Ameadmenta  giving  «  right  to  tri»l  by  jury, 
etc.,  to  penooe  charged  with  such  crimra. 
But  the  proriBioni  of  the  Conatitution  are 
not  mathematical  formulas  having  their 
euence  In  their  form;  they  are  organic,  liv- 
ing Inititutiona  transplanted  from  English 
■oil.  They  significancs  ii  vital,  not  formal; 
it  ia  to  be  gathered  not  simply  by  taking 
the  words  and  a  dictionary,  but  by  consider- 
ing tbeir  origin  and  the  line  of  their  growth. 
Robertson  v.  Bahiwiii,  166  U.  S.  275,  S81, 
282,  41  L.  ed.  716,  717,  718,  17  Bup.  Ct. 
Rep.  32S.  It  doea  not  follow  that  contempts 
of  the  claaa  under  conaideration  are  not 
Crimea,  or  ruther,  in  the  language  of  the 
atatute,  offenaes,  because  trial  by  jury  aa 
it  haa  been  gradually  worked  out  and  fought 
out  Jiaa  been  thought  not  to  extend  to  them 
as  a  matter  of  constitution  si  right.  These 
contempts  are  infractions  of  the  law,  viaited 
with  punishment  as  such.  If  auch  acta  are 
not  criminal,  we  are  in  error  as  to  the  most 
fundamental  chsracteriatie  of  crimes  as  that 
word  haa  been  understood  in  English  speech. 
So  truly  are  [611]  they  crimes  that  it 
seems  to  be  proved  that  in  the  early  law 
th^  were  punished  only  by  the  uaual  crimi- 
nal procedure,  3  Transactions  of  the  Royal 
Historical  Society,  N.  S.  p.  147  (1885),  and 
that,  at  leait  in  England,  it  seema  that  they 
still  may  be  and  preferablj'  are  tried  in 
that  way.  See  7  Laws  of  England  (Hals- 
bury),  280,  Bubdiv.  Contempt  of  Court 
(604)  I  Re  QemenU,  46  L.  J.  Ch.  N.  S.  37S, 
383,  36  L.  T.  N.  B.  S3Z;  Re  Uaeleod,  6  Jur. 
461;  Sehreiber  v.  I^teward,  2  Dick.  692; 
Wellealey'a  Case,  2  Ruas.  k  M.  83S,  6S7 ;  Re 
Pollard,  L.  R.  2  P.  C.  106,  120,  fi  Moore,  P. 
C.  C.  N.  S.  Ill;  Ex  parte  Kearney,  7 
Wheat.  88,  43,  5  L.  ed.  381,  392;  Beaaette 
T.  W.  B.  Conkey  Co.  194  U.  8.  324,  328,  331, 
332,  48  L.  ed.  »7,  1002-1004,  24  Sup.  Ct. 
Rep.  6S6;  Oompert  v.  Buck's  Stove  t  Range 
Co.  221  U.  S.  418,  441,  Gfi  L.  ed.  797,  805, 
34  LJtJl.(N.5.)   874,  81  Sup.  Ct.  Kep.  4S2. 

We  come,  then,  to  the  construction  of  the 
■tatute.  It  has  been  assumed  that  the  con- 
eluding  words,  "unless  the  indictment  is 
found  or  the  information  ia  instituted  with- 
in three  years"  limit  the  offenaea  given  the 
benefit  ot  the  act  to  those  uaually  prosecuted 
in  that  wi^,  and  the  counsel  for  the  peti- 
tioners were  at  aome  pains  to  argue  that  the 
charges  of  the  committee  amounted  to  an 
Information, — a  matter  that  opena  viatas  of 
antiquarian  speculation.  But  this  question 
Is  not  one  to  be  anawered  by  reflnementa 
and  curious  inquiries.  In  our  opinion  the 
proper  interprrtatiMi  vf  the  statute  begins 
111* 


with  the  anbatantiva^  not  with  the  adjectlv^ 
part.  Tha  subatanUve  portion  of  the  se^ 
tion  ia  that  no  person  shall  be  tried  for  aaj 
offense  not  capital  except  within  a  certain 
time.  Thoae  words  are  of  universal  aeope. 
What  foUowB  is  a  natural  way  of  eiprcaa- 
ing  that  the  proceedinga  muat  be  begun 
within  three  ycara;  indictment  and  infor- 
mation being  the  usual  modes  by  which  tli^ 
are  begun,  and  very  likely  no  lOthar  having 
occurred  to  those  who  drew  the  law.  But  it 
eeema  to  ua  plain  that  the  dominant  w<wdB 
of  the  act  are,  "no  peraon  shall  be  proae- 
euted,  tried,  or  punished  for  any  offense  not 
capital,"  unleaa. 

No  reason  has  been  auggeated  to  na  for 
not  giving  to  the  [612]  statute  its  natural 
scope!  The  English  courts  aeem  to  think  it 
wiae,  even  when  there  ia  much  aeeming  rea- 
son for  the  exerciae  of  a  aummary  power,  to 
leave  the  punishment  of  thia  claaa  of  con- 
tempts to  the  regular  and  formal  criminal 
process.  Re  Macleod,  6  Jur.  461.  Mainte- 
nance of  their  authority  doea  not  often  make 
it  really  necessary  for  courts  to  exert  their 
own  power  to  puniah,  as  ia  ahown  by  the 
English  practice  in  more  violent  daya  than 
these,  and  there  is  no  more  reason  for  pro- 
longing the  period  of  liability  when  they 
see  fit  to  do  ao  than  in  the  case  where  the 
same  offense  is  proceeded  againat  in  the 
common  way.  Indeed,  tha  punishment  of 
these  offenses  peculiar^  needs  to  be  speedy 
if  it  is  to  occur.  The  argument  loaea  little 
of  its  force  if  it  should  be  determined  here- 
after, a  matter  on  which  we  express  no 
opinion,  that  in  the  present  state  of  the  law 
an  indictment  would  not  lie  for  a  contempt 
of  a  court  of  the  United  Statea. 

Even  if  the  atatute  does  not  emtx  the 
caae  by  its  express  words,  as  we  think  it 
does,  still,  in  dealing  with  the  puniihmoit 
of  crime  a  rule  should  be  laid  down,  if  sot 
by  Congress,  by  this  court  The  power  to 
punish  for  contempt  must  have  some  limit 
in  time,  and  in  defining  that  limit  we  should 
have  regard  to  what  has  been  the  policy  of 
the  law  from  the  foundation  of  the  govern- 
ment. By  analogy,  if  not  by  enactment,  tha 
limit  is  three  years.  The  ease  cannot  ba 
concluded  otherwise  so  well  aa  in  the  U>- 


guage  of  Chief  Justice  Marahall  i: 
where  the  statute  was  held  applicable  to  aa 
action  at  debt  for  a  penalty.  Adama  v. 
Woods,  2  Cranch,  336,  340-342,  2  L.  ed.  297- 
299:  "It  ia  contended  that  the  prosecntioai 
limited  by  this  law  arc  those  only  which 
are  carried  on  in  the  form  of  an  indietmrat 
or  Information,  and  not  those  where  tha 
penalty  ia  demanded  by  An  action  of  debt 
But  if  tha  words  of  tilie  aet  be  examined, 
they  will  be  found  to  apply  not  to  any  par- 
ticular mode  of  proceeding,  but  generally  b 
any  proaecution,  trial,  «i  puniahment  for  the 
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offaiae.    It  li  not  decUKd  [613]  tiuit  no  In- 
dictment  shall  be  found  .     .     But  It  !■ 

declared  thmt  'No  person  Bball  b«  prosecuted, 
tried,  or  punithed'  ...  In  eipouodiBg 
tbia  Uw,  it  deserrea  Bome  con li deration, 
that  if  It  doei  not  limit  actions  «f  debt  for 
pensities,  those  actions  might,  in  muif 
cases,  be  brought  at  any  dbtance  of  time. 
Tbis  would  be  utterl;  repugnant  to  the 
geniua  of  our  Ikwi.  In  a  country  where  not 
«ven  treason  can  be  prosecuted  after  a  lapse 
of  three  years,  it  could  scarcely  be  supposed 
that  an  individual  would  remain  forever 
liable  to  a  pecuniary  forfeiture."  The  re- 
sult is  that  the  judgments,  based  a*  they 
are  mainly  upon  offenses  that  could  not  be 
taken  into  consideration,  must  be  reversed. 
Judgments  reversed. 

t  and  Ur.  Jus- 


SOOTT  LOQAN,  PIH.  in  Err., 

W.  H.  DAVIS. 

(8ee  S.  C.  Reporter's  ed.  013-430.) 

Error  to  stnte  court  —  Federal  ques- 
tion —  railway  lautl  Kranta  —  adjast- 
mcnt  act. 

1.  A  judgment  cf  the  highest  st«t«  court 
denying  plaintifT  in  error's  claim  as  a  pur- 
chaser in  good  faith  within  the  meaning  of 
the  railway  land  grant  adjustment  act  of 
March  3,  1887  {24  Stat  at  L.  661,  chap. 
376,  U.  S.  Comp.  SUt.  1901,  p.  1595),  |  4, 
under  which  a  confirmatory  patent  had  been 
issued  to  him,  and  holding  that  he  was  not 
entitled  to  the  benefit  of  tlie  provisions  of 
that  section,  is  reviewable,  under  the  Judi- 
cial Code  (36  SUt.  at  L.  llse,  chap.  231, 
U.  S.  Comp.  etat.  Supp.  1911,  p.  227), 
I  837,  in  the  Federal  Supreme  Court. 
I  For  other  cispi,  lee  Appeal  ind  Brror,  182S- 

1B7I,  In  Digest  Bup.  CL  ISOS.) 
Coarta  —  conclnslveneM  of  decision  of 
Iiand  Department  —  question  ol  fact. 

2.  The  decision  of  the  Secretary  of  the 
Interior,  based  upon  the  evidence  submitted 
in  a  contest  before  the  Land  Department, 
that  one  of  the  parties  was  s  purchaser  in  ' 
good  faith,  within  the  meaning  of  the  rail-' 
way   land  grant   adjustment  act  of   March 

Note. — On  the  general  subject  of  writs  of 
OTor  from  United  States  Supreme  Court  to 
State  courts — see  notes  to  Martin  v.  Hunter. 
4  L.  ed.  U.  S.  97 1  Harablin  r.  Western  Land 
Co.  37  L.  ed.  U.  S.  267 :  Re  Buchanan,  39  L. 
ed.  U.  B.  884;  and  Kipley  t.  Illinois,  42 
Zb  cd.  U.  S.  998. 

On  what  adjudications  of  state  eourts 
ean  be  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  thoae  oourts— see  note  to  Apex  Transp. 
Co.  T.  Oarbade,  62  L.B.A.  &13. 
i*  L.  ed.  71 


S,  1887,  S  4,  is  conclusive  upon  the  courts 
unless  founded  upon  errors  of  law  and  mis- 
coDStruction  of  the  statute,  where  no  other 
basis  is  laid  in  the  pleadings  or  agreed 
statement  of  facts  for  rejecting  or  dlrturb- 
ing  such  decision. 
IVoT  ottaer  rases,  see  Courts,  I.  s,  9,  In  Dlfcat 


>dj 


•  railway  land  grant  - 


3.  The  land  grant  made  by  the  act  of 
May  12,  1864  (13  Stat  at  L.  72,  chap.  84), 
to  the  Btstc  of  Iowa  in  aid  of  railway  con- 
struction, not  having  been  adjusted  by  the 
Land  Department,  was  within  the  operation 
of  the  adjustment  act  of  March  3,  1B87, 
I  1,  empowering  the  Secretary  of  the  In- 
terior immediately  to  adjust,  in  accord- 
ance with  the  decisions  ot  the  Federal  Su- 

Ereme  Court,  the  several  land  grants  madii 
y  Congress  in  aid  of  railway  construction, 
"and  heretofore  unadjusted,"  notwitiistand- 
ing  the  declaration  of  Iowa  Laws  1882, 
chap.  107.  tliat  tbe  state  thereby  resumed 
all  lands  which  had  not  been  earned  by  the 
railway  company,  and  of  Iowa  I.aws  1884, 
chap.  71,  that  all  lands  resumed  and  in- 
tended to  t>e  resumed  by  the  earlier  act  "are 
hereby  relinquished  and  conveyed  to  the 
United  States." 

(For  otber  cflses,  see  Public  L«nds,  I.  c,  Z,  In 
Digest    Sup.    eft.    190S.] 

Public  luuda  —  rallwar  land  ^anis  ^ 
bona  Ade  purohascra  —  constrnctlon 
of  statul«  hy  liand   Deparluient. 

4.  Subsequent  as  well  as  prior  purchas- 
ers, if  acting  in  good  faith,  must  be  regard- 
ed as  within  the  protection  afforded  by  the 
adjustment  act  ol  Mareb  3,  1887,  S  4,  to 
bona  Hde  purchasers  from  any  railway  com* 
pany  to  which  or  for  whose  use  and  benefit 
land  had  been  erroneously  eertided  or  pat- 
ented, since  to  eonsbrue  the  statute 
otherwise  would  be  to  disturb  a  long-settled 
practical  interpretation  by  the  Land  De- 
partment 
Ll'-or  other  uses,  aee  Public  Lands,  ).  e.   Z  I: 

Statutes,  II.  e,  2,  in  Digest  Sup.  CL  IMS.] 
Public  lands  —  rallwar  land  granta  — 

bona  lido  pnrchuBern, 

6.  Constructive  notice  of  a  defect  in  the 
company's  title  does  not  deprive 
10  has  honestly  purchased  In  actual 
.g.,„,_.ice  of  such  dcfMt  and  in  reliance 
upon  the  action  of  the  government  in  the 
apparent  transfer  of  title  by  certiflcation 
or  patent,  of  the  protection  afforded  by  the 
adjustment  act  of  March  3,  1887,  I  4,  to 
bona  dde  purchasers  from  sny  railway  com- 
pany to  which  or  for  whose  use  and  beneflt 

On  how  and  when  queatlona  must  be 
raised  and  decided  In  a  state  court  In  order 
to  make  a  case  for  a  writ  of  error  from  tbe 
Supreme  Court  of  the  United  BUte«— see 
note  to  Mutual  L.  Ins.  Co.  v.  McQrew,  63 
L.R.A.  33. 

On  error  to  state  courts  in  eases  involfing 
land  titles — see  note  to  O'Conor  v.  Texas, 
50  L.  ed.  U.  S.  1180. 

As  to  land  grants  to  railroads,  generally — 
see  note  to  Kansas  P.  R.  Co.  ▼.  Atchison,  T. 
A  S.  F.  R.  Co.  28  L.  ed.  U.  B.  7M. 
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»T2-I)TT,  In  DlccM  Bap.  Ct.  1908J 
[No.  247.] 


IN  ERROR  to  the  Supreme  Codrt  of  thp 
Stftte  «[  Iowa  to  review  »  decree  which 
affirmed  a  decree  of  the  District  Court  ot 
CBrien  County,  in  that  atate.  In  favor  of 
defendant  in  w,  luit  over  the  title  to  real 
property.     Heversed. 

See  Mune  caM  below,  147  Iowa,  441,  124 
N.  W.  808. 


it  by  Mr.  Justice  Van  Devanter: 
This  MM  arieee  out  of  conBIcting  claims 
to  80  acrea  of  land  in  O'Brien  county,  Iowa, 
under  th.;  act  of  March  8,  ]887  (E4  Stat,  at 
L.  SfiS,  chap.  376,  (U.  S.  Comp.  Stat.  1001, 
p.  J693),  as  amended  February  12,  1896  (29 
Stat  at  L.  k,  cbap.  18,  U.  8.  Comp.  SUt 
1901,  p.  ln9Q),  providing  foi'  the  adjust- 
ment of  railroad  laod  grants,  etc.  The  land 
is  withia  the  place  limits  of  the  grant  made 
May  12,  1S64  (13  Stat,  at  L.  72,  chap.  84), 
to  the  Htat«  of  Iowa  to  aid  in  the  conetrue- 
tion  of  a  railroad  from  Sioui  Citj*,  in  that 
itate,  to  th.:  ■outhern  boundary  of  Minne- 
sota. The  grant  waa  m  prirtenti  and  em- 
braced every  alternate  section,  designated 
by. odd  numbers,  for  ten  aectioni  in  width 
on  each  side  of  the  road,  with  the  usual  ez- 
eeptions  and  provision  for  indemnity.  The 
company  wliicb  was  to  construct  the  road 
aad  receive  the  benefit  of  the  grsnt  was  to 
be  designated  by  the  state  legislature. 
Upon  the  presentation  of  a  certificate  by  the 
governor  of  the  state  that  any  section  of  10 
consecutive  miles  of  the  road  was  completed, 
the  Secretary  of  the  Interior  was  to  issue 
to  the  state  patents  for  100  sections  of  land 
"for  the  benefit  of"  the  eoiiipan}i  construct- 
ing the  road,  and  thia  was  to  be  repeated  as 
each  additional  10  milca  was  constructed 
until  the  entire  road  was  completed  and  all 
the  lands  patented.  If  the  road  was  not  com- 
pleted within  ten  years  from  the  company's 
acceptance  of  the  grant,  [615]  the  lands 
"granted  and  not  patented"  were  to  revert 
to  the  sUte,  to  enable  it  to  secure  the  com- 
pletion of  the  work;  and  if  the  road  was  not 
completed  within  five  ye^rs  after  the  ex- 
piration of  the  ten  yemrs,  then  the  "lands 
undiapoaed  of"  were  to  revert  to  the  United 
State*.  The  Sioux  City  k  St.  Paul  Railroad 
Company  was  designated  by  the  state  legis- 
lature as  the  beneficiary  of  the  grant  in 
ISM,  the  company  accepted  It  Id  the  same 
year,  and  a  map  definitely  kieatiag  the  line 


of  the  road  was  filed  with  the  Seoretaij  of 
the  Interior  and  approved  in  1887.  Aa  ao 
located,  the  road  was  about  SO  milca  1b 
length.  In  1B72  the  company  constructed  it 
from  the  southern  boundary  of  Minnewita 
to  LeMsrs,  Iowa,  a  distance  of  6S.2S  milea, 
but  the  remaining  psrt  wa:^  never  conatntet- 
ed,  a  trackage  right  to  Sioux  Lity  over  an- 
other road  being  acquired  by  tha  company. 
In  1872  aad  18T3  the  governor  certified  that 
five  sections  ot  10  miles  each,  constitutii^ 
50  miles  of  continuous  road  from  the  aoutli- 
ern  boundary  of  Minnesota,  had  been  com- 
pleted and  put  into  operation  conformably 
to  the  granting  act,  and  the  Secretary  of 
the  Interior  thereupon  caused  a  large 
amount  of  lands  within  the  primary  and  in- 
demnity limits  of  the  grant  to  be  patented 
to  the  state  "for  the  ubc  and  benefit  or'  the 
company,  the  tract  in  controversy  being 
among  thooe  so  patented.  Most  of  the  lands 
patented  to  the  state  weie  soon  conveyed  by 
it  to  the  company,  but  some  were  not,  this 
tract  being  among  the  latter.  The  company, 
however,  was  claiming  it  in  virtue  of  the 
grant  and  the  patent  to  the  state.  Liti- 
gation was  had  hetween  .his  company  aad 
another,  by  reason  of  their  overlapping  land 
grants,  to  determine  which  was  entitled  to 
this  tract  and  others  within  the  overlap,  and 
by  the  final  decree  in  ISSS  thia  tract  was 
awarded  to  this  company.  Sioux  City  ft  St. 
P.  R.  Co.  V.  Chicago,  M.  t  St.  P.  H.  Co.  117 
U.  8.  406,  2>  L.  ed.  1128,  6  Sup.  Ct.  Rep.  790. 
[n  truth,  more  land  was  patented  to  the 
state  for  the  benefit  o(  tha  company,  and 
more  land  was  conveyed  by  the  state  to  the 
company,  than  the  latter  waa  aitltled  to 
[616]  receive  for  the  five  10-mile  see- 
tioDs  of  completed  road,  not  counting  the 
additional  8.26  miles,  and  in  1882  the 
state  legislature  passed  an  act  declaring 
that  the  state  thereby  resumed  all  lands 
"which  have  not  been  earned"  by  the 
company,  but  the  act  did  not  more  def- 
initely point  out  the  lands  intended  to 
be  resumed.  Iowa  Laws  1S82,  chap.  107- 
And  in  1SS4  the  state  legislature  passed  an 
act  declaring  (9  ])  that  -II  lands  resumed 
and  intended  to  he  resumed  by  the  act  of 
1BB2  "are  hereby  relinquished  and  conveyed 
to  the  United  SUtee,"  and  also  (IS): 
"The  governor  of  the  state  of  Iowa  is  here- 
by authorized  and  directed  to  certify  to  the 
Secretary  of  the  Interior  all  lands  wh|eb 
have  heretofore  been  patented  to  the  state, 
to  aid  in  the  construction  of  said  railroad, 
and  which  have  not  been  patented  by  the 
■Ute  to  the  Sioux  City  A  St.  Pan!  Railroad 
Company,  and  the  list  of  land  so  certified 
by  the  governor  shall  be  presumed  to  be  the 
lands  relinquished  and  conveyed  by  {  I  ot 
this  act-  Provided,  that  nothing  in  this 
•ection  contained  shall  be  eonatnied  to  ap- 
,.-<  MS  V,  M. 
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ply  to  Unds  tituated  in  the  eonntica  of 
Dickituon  And  O'Brien."  Iowa  Iawi  1SB4, 
eha/p.  71.  The  trut  in  controrerBy,  being  in 
O'Brien  county,  came  within  the  excepting 
worda  of  the  proviao. 

Thia  tract  waa  part  of  an  odd-numbered 
aectlon  of  land  Immediately  adjoining  the 
third  10-mile  eection  of  constructed  rOad, 
the  completion  o(  which  waa  duly  eertiSed 
by  the  governor,  and  waa  unreserved,  un- 
appropriated, and  vacant  at  the  date  of  the 
granting  act  and  at  the  time  the  line  of  road 
waa  definitely  located.  Thua  it  was  not 
only  a  part  of  the  landi  granted,  but  wai 
earned  by  actual  eongtruction.  And,  strict- 
ly spealiing,  it  was  rightly  patented  to  the 
state  for  the  benefit  of  the  company,  the  ei- 
ceis  in  the  lands  patented  t>eing  caused  by 
the  inclusion  in  the  patents  of  other  lends 
diOerently  situated  and  not  earned  by  the 
completion   of  the   Ave   10-miIe  sections  ol 

September  11,  1868,  while  the  tract  was 
still  free  from  [61T]  any  homeatead,  pre- 
emption, or  kindred  claim,  and  while  the 
patont  therefor,  iaaued  to  the  state  in  1873, 
for  the  lieneflt  of  the  company,  was  atill  out- 
ataoding,  Ellen  M.  Childa  purchased  the 
tract  from  the  company,  paying  (6S  in  cash 
and  agreeing  to  pay  tea  deferrad  instalments, 
with  interest  thereon,  making  the  full  price 
fl,270.04,  which  waa  tlie  fair  value  of  the 
land.  At  the  time  of  her  purchase  the  tract 
waa  in  the  actual  and  undisputed  posaeaalon 
of  the  company  through  a  tenant  named 
FitEgerald,  who  then  became  her  tenant,  and 
through  him  she  continued  in  the  undis- 
turbed piJSfsaion  until  October  6.  1880, 
when  she  sold  to  Logan,  the  plaintiff  in  er< 
ror,  who  paid  her  $226  in  cash  and  took  the 
land  subject  to  the  payment  of  the  ten  de- 
ferred instalmenta.  Fitzgerald  then  became 
tlie  tenant  of  Logan  and  remained  in  poases- 
aion  in  that  capacity  until  the  spring  of 
1890,  when  Davis,  the  defendant  In  error, 
with  a  gang  of  men  and  teams,  went  upon 
the  land,  took  possession  of  It,  and  began 
cultivating  the  larger  part  of  it.  In  what 
he  did  Davis  acted  without  the  consent  of 
Logan,  and  with  knowledge  of  Mrs.  Chllde'a 
purchase  from  the  company  in  1888,  of  her 
sale  to  Logan  in  188Q,  and  of  Fitzgerald's 
possession  as  tenant  of  Mrs.  Childs  and 
then  of  Logan.  Although  subsequently 
maintaining  the  posseasion  obtained  in  the 
spring  of  1860,  Davis  did  not  realde  upon 
the  tract  or  erect  any  buildings  upon  tt. 

In  October,  1889,  the  United  BUtea 
brought  a  suit—the  hill  wss  Hied  October  4 
and  the  aubpcena  was  served  October  8 — 
against  the  company  under  the  adjuatment 
act  of  March  3,  1887,  supra,  to  regain  the 
title  to  nearly  22,000  acres  of  land  in  Dick- 
inson and  O'Brien  counties,  including  this 
SI  I.,  ed. 


tract,  theretofore  patented  to  the  state  for 
the  benefit  of  the  company,  the  theory  upon- 
which  such  relief  was  sought  being  that  the 
company  bad  received  a  larger  quantity  uf 
other  lands  than  it  was  entitled  to  receive 
under  the  granting  act,  and  therefore  [61B) 
could  not  properly  claim  the  22,000  acres. 
In  the  circuit  court  the  United  States  pre- 
vailed, and  this  court  aQIrmed  the  decree. 
Bioux  City  A  St.  P.  B.  Co.  t.  Unitedl 
Statea,  169  V.  8.  349,  40  L.  ed.  177,- 
10  Sup.  Ct  Bep.  17.  The  ground  iipom 
which  the  decision  rested  ia  indicated! 
by  the  following  extract  from  the  opin-- 
ioD.(p.  370):  "Our  conclusion,  then,  is 
that  the  Sioux  Ci^  Company,  baring 
failed  to  complete  the  entire  road  for 
the  construction  of  which  Congreaa  made  the 
grant  in  queation,  was  not  entitled  to  the 
whole  of  the  landa  granted,  but,  at  most, 
only  to  one  hundred  odd-numbered  sectiona 
—as  those  aeetiona  were  surveyed,  whatever 
their  quantity — for  each  section  of  10  con- 
secutive miles  constructed  and  osrtified  by 
the  governor  of  ihe  state;  and  that,  ac- 
cording  to  the  measurement  of  1887,  which 
ia  accepted  aa  the  basis  of  calculation,  the 
railroad  company  had,  prior  to  the  institu- 
tion of  this  suit,  received  more  lands,  on  ac- 
count of  the  SO  mites  of  constructed  road, 
certified  by  the  governor,  than  it  was  en- 
titled to  receive.  Under  thia  view,  it  is  un- 
necesaary  to  inquire  whether  the  particular 
lands  here  in  dispute  should  not  have  been 
assigned  to  the  company,  rather  than  other 
lands,  containing  a  like  number  of  acres, 
that  were,  in  fact,  transferred  to  it,  anj 
which  cannot  now  be  recovered  by  the  Unit- 
ed Statea,  by  reason  of  their  having  bi-ea 
disposed  of  by  the  company.  If  the  com- 
pany has  received  as  much  in  quantity  aa 
should  have  been  awarded  to  it,  a  court  of 
equity  will  not  recognize  its  claim  to  more,, 
in  whatever  shape  the  claim  is  presented." 

There  was  no  attempt  to  make  Mrs. 
Childs,  Logan,  or  the  tenant  Fiti^erald  k 
party  to  that  suit.  During  its  pendency, 
and  on  March  13,  18M,  Logan  entered  into- 
an  agreemen  in  writing  with  the  company 
whereby  the  latter  extended  the  time  for 
paying  the  ten  deferred  instalments  until' 
ninety  days  after  a  decision  should  he  ren- 
dered in  the  suit  by  thia  court,  and  whereby 
he  agreed  that  If  the  deeiaion  ahould  be  ad- 
verse to  the  company,  he  would  accept 
[619]  from  it  the  amount  already  paid;, 
with  intereat,  in  full  aatiafaction  of  all  de- 
mands against  the  company  on  account  of 
the  failure  of  the  title. 

Shortly  following  the  decision  of  this 
court  in  that  suit  the  landa  recovered  bjr 
the  United  SUtea,  including  thia  tract,  were- 
regularly  restored  to  public  entry  in  cott~ 
formity  witn  the  proviaions  of  the  adjust- 
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neat  aet,  and  k  fontert  at  once  enined  In 
the  I^nd  Department  over  thla  tract.  J<o- 
gan,  elaimlng  to  be  a  purcliaeer  in  (food 
faith,  applied  for  a  con&nnatory  patent  un- 
der I  4,  and  Davia,  claiming  to  be  a  bnns 
fid*  occupant,  aought  to  obtain  titl*  onder 
the  faomeetead  law.  A  hearing  before  the  1o- 
«at  laLd  offlee,  at  which  the  partlea  preaent* 
«d  auch  evidence  ai  they  had  in  mpport  of 
tiieir  reapective  claim*,  resulted  in  a  deci- 
«ian  by  the  local  officer*  In  tavor  of  Davie. 
Tbia  waa  aOirmed  by  the  CommiMiioner  of 
"tlte  General  Land  Office  on  the  theory  that 
the  agreement  of  March  13,  1894,  was  fatal 
to  Lc^an'*  claim  a*  a  pnrehaaer;  and  upon 
W)  appeal  to  the  Secretary  of  the  Interior 
the  deciaions  below  were  rereraed.  It  being 
found  and  held  by  the  Secretary  that  Logan 
wa*  a  puTcbaaef  in  good  faith  within  the 
meaning  of  |  4  of  the  adjuatnent  act;  that 
the  agreement  of  March  la,  1SB4,  did  not 
alter  bis  itato*  aa  a  purchaser;  and  that 
Davia'a  poaaeaalon,  acquired  after  the  pur- 
chaae  by  Logan,  and  with  knowledge  of  it, 
did  not  eliminate  the  element  of  good  faith 
from  the  tatter's  purchase,  or  otherwise  de- 
feat hla  claim.  A*  a  result  of  thia  decision, 
Logan  made  the  requiaite  payment  to  the 
government  (aee  amendatory  ac*  of  Febru- 
ary 12,  1809,  aupra),  and  was  given  a  con. 
flrmatory  patent. 

It  1*  conceded  that  Mrs.  Childa  and  Logan 
war*  both  oitiiem  of  the  United  Stat«a,  and 
in  thai  reapect  within  the  remedial  pro- 
viaiont  of  |  4  of  the  adjustment  act,  and 
alM»  that  in  the  contest  before  the  Land 
Department  Logan  testified  that  at  the  time 
of  his  purchase  fram  Mrs.  Childa,  in  IBSO, 
he  had  no  knowledge  of  any  adverse  claim 
to  the  {620]  tract.  The  present  record, 
Itowever,  does  not  purpart  to  contain  all  the 
«ridence  produced  in  that  conteet 

When  the  proceeding  in  the  Land  De- 
partment waa  concluded,  Logan  eued  Davis 
in  the  local  state  court  to  recover  the  pos- 
aeaaion,  and  by  the  pleadings  subsequent  to 
4k*  petition  the  character  of  the  action  was 
«o  far  changed  that  Davis  sought  to  have 
Lc^an  declared  a  trustee  of  the  title  for 
him,  Davla,  and  directed  to  convey  the  aame 
to  him,  and  Lc^an  sought  to  have  hia  title 
quieted  as  againat  Davis,  as  well  as  to  re- 
wnrer  the  posaeshion.  In  Davie's  pleading 
Logan's  right  under  the  eoDflrmatory  patent 
wa*  asaailed  apon  tile  ground*  (1)  that  the 
grant  of  1864  was  completely  and  Snally 
Adjusted  by  th*  l^ialation  and  action  of  the 
«tato  in  1882  aud  1884,  and  so  waa  not 
within  the  operation  of  the  adjuatment  act 
«f  1887)  (2)  thaf  the  remedial  provisions 
•of  I  4  of  that  act  were  eoo&Ded  to  purchaaea 
■lade  prior  to  tlM  data  of  the  act,  and  so 
were  not  applicable  to  Mrs,  Childs'  pur- 
chase in  1888  or  Logan'*  purcfaaae  in  1880; 
(114 


())  that  Mr*.  Child*  and  I<ogan  were  bonnd 
to  take  notice  of  the  varion*  acta  and  mat- 
tare  tiearing  upon  the  company's  right  to 
tbU  tract,  and  so  it  was  legdly  Unpoaaibls 
for  either  to  be  a  purchaser  In  good  failli 
within  the  meaning  of  1  4;  and  (4)  that 
the  decision  of  the  Secretary  «rf  tba  In- 
terior, reversing  the  action  of  the  loeaJ 
officers  and  of  the  Commissioner  of  tha 
General  Land  Office,  was  given  "Unlaw- 
fully and  without  any  authority  of  law." 
The  last  ground  evidently  was  intendad 
as  a  mere  conclusion  from  the  otbera,  for 
nothing  else  waa  alleged  to  make  It 
even  colorable.  The  case  waa  heard  upon 
an  agreed  statement  of  facta,  the  subatsinea 
of  which  has  been  recited,  and  a  decree  waa 
rendered  in  favor  of  Davis,  wliich  was  af- 
firmed by  the  sapreme  court  of  tha  atala. 
147  Iowa,  441,  124  N.  W.  808.  That  eourt 
held  that  Logan  was  not  a  purchaser  in  good 
faith  within  the  meaning  of  f  4  of  the  ad- 
justment act  of  1887,  and  thia  npon  ilw 
theory  (a)  that  be  was  presumed  to  ha** 
[621]  known  the  character  of  the  com- 
pany's  title,  and  (b)  that  |  4  waa  not  ap- 
plicable to  a  purchase  made  after  the  date 
of  the  act.  To  reverse  that  decision  Logan 
prosecutes  this  writ  of  error. 

Meitra.  William  Mllchrlst  and  Geoi^o 
C.  Scott  submitted  the  cause  for  plalntUt 
In  error.  Mr.  W.  D.  Boies  waa  on  the 
brief! 

The  plaintiff  in  error  being  in  actnal 
poaaession  of  the  land  in  controversy  under 
claim  of  right  in  good  faith  made,  th* 
defendant  in  error,  with'  full  Iniowledge  of 
such  possession  and  claim,  having  wrong- 
fully Invaded  auch  prior  actual  pcasession, 
initiated  no  right  under  the  homestead 
law,  and  he  cannot  maintein  bl*  eounter- 

Lyle  V.  Patterson,  228  U.  S.  211,  57  L. 
ed.  804,  33  Sup.  Ct.  Rep.  480;  Athcrton  v. 
Fowler,  06  U.  S.  513,  24  L.  ed.  732 ;  Hoamer 
V.  Wallace,  07  U.  S.  ST5,  24  L.  ed.  1130; 
Swanson  v.  Sear*,  224  U.  S.  ISO.  SO  L.  ed. 
721,  32  Sup.  Ct.  Rep.  466;  Quimby  v.  Con- 
Ian,  104  U.  S.  420,  26  L.  ed.  800;  United 
States  v.  Southern  P.  R.  Co.  184  U.  8.  40, 
46  L.  ed.  426,  22  Sup.  Ct  Rep.  286;  United 
SUt«s  T.  Winona  t  St.  F.  R.  Co.  165  U.  8. 
463,  41  L.  ed.  780,  17  Sup.  Ct  Rep.  368. 

The  plaintiff  in  error,  having  purchased 
the  land  in  good  faith  while  it  waa  in  th* 
undisputed  possession  of  the  railroad  com- 
pany, and  before  any  attempt  was  mads  to 
initiate  any  homestead  right  by  settlement. 
Improvement,  or  taking  posswaion,  wa* 
entitled  to  protection  under  the  act  of 
March  8,  1887,  even  though  the  pnrchas* 
wa*  made  after  the  passage  of  ths  act 

United  States  v.  Southern  P.  E.  Co.  184 
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47«,  48  L.  ed.  1083,  24  Sup.  Ct.  Rep.  744.  Oup.  Ct  Rep.  353;  Dt  Sftuiaure  t.  GollUrd, 

All  of  the  clrcimutcncM  and  conditloiii  127  U.  B.  21fl,  32  L.  cd.  126,  8  Sup.  Ct.  R^. 
being  mieh  ttat  the  pUintiff  in  error  would  1063;  Johnaon  t.  Risk,  137  U.  B.  300,  34  L. 
be  entitled  to  protection  under  the  kct  ol  ed.  683,  11  Sup.  Ct.  Rep.  Ill;  Walter  A. 
Mnreh  3,  1887,  bad  hia  purchase  dated  Wood  Mowing  k  Reaping  Mach.  Co.  t.  Skin- 
prior  to  the  approTBl  of  tbat  act,  and  the  ner,  130  U.  8.  203,  35  L.  ed.  103,  11  Snp.  OL 
United  Btatei  government  having  treated  Rep.  528;  Bacon  v.  Teiaa,  1B3  U.  8.  207,  41 
racb  act  as  applj'iug  to  the  plaintiff  in  L.  ed.  132,  10  Sup.  Ct  Rep.  1023;  Hurdoek 
error's  purchase,  and  having  invited  the  v.  Memphii,  20  Wall.  600,  22  L.  ed.  420; 
plaintiff  to  an  adjustment  of  his  claim  Rutland  R.  Co.  v.  Central  Vermont  R.  Co- 
nnder  that  act,  and  having  adjusted  such  ISO  U.  8.  630,  40  L.  ed.  £84, 16  Sup.  Ct.  Rep. 
claim  and  received  the  full  purchase  price  113;  8eneca  Nation  of  Indians  v.  Christy, 
frcHn  the  plaintiff  in  error,  and  iaeued  to  182  U.  S.  283,  40  L.  ed.  070,  16  Sup.  Ct. 
bhn  Its  patent,  the  United  States  govern-  Uep.  828;  Hammond  t.  Johnston,  142  U.  &. 
ment  is  now  estopped  from  denying  the  va-  73,  36  L.  ed.  041,  12  Bup.  Ct.  Rep.  141 ;  DeU- 
lidity  of  aneh  patent,  and  the  defendant  in  ware  City,  8.  k  P.  S.  B.  Nav.  Co.  t.  Rey- 
error,  claiming  in  privity  wlUi  tlie  United  bold,  142  U.  S.  636,  S5  L.  ed.  1141,  12  Snp. 
States  government,  and  with  notice  and  Ct  Rep.  200;  Waters-Pierce  Oil  Co.  *.  Tes- 
knowledge  of  the  acts  of  the  United  States  as,  212  V.  S.  112,  53  L.  ed.  431,  20  Snp.  OL 
when  he  proffered  his  homestead  filing  on  Rep.  227;  Giles  v.  Teasley,  103  U.  8.  146, 
February  27,  1806,  is  also  estopped.  48  L.  ed.  6G6,  24  Sup.  Ct  Rep.  35Q;  Leathft 

Branson  t.  Wlrth,  17  Wall.  32,  21  L.  ed.  v.  Thomas,  207  U.  8.  03,  62  L.  ed.  118.  2S 

666;  James  v.  Germania  Iron  Co.  46  C.  C.  Sup.  Ct  Rep.  30;  Elder  *.  Wood,  208  U.  8. 

A.    47S,    107    Fed.    607;    United    SUtes    *.  22(1,  52  L.  ed.  464,  28  Bup.  CL  Kep.  26S; 

Stinson.  60  C.  C.  A.  616,  126  Fed.  007,  1S7  Fowler  v.  Umson,  164  U.  S.  862,  41  L.  ed. 

U.  8.  200,  40  L.  ed.  724,  25  Sup.  Ct  Rep.  424,  17  Sup.  Ct.  Rep.  112;  Arkansas  South- 

426;  United  SUtes  v.  McLaughlin,  30  Fed.  em  R.  Co.  v.  Geimau  Nat  Bank,  207  V.  B. 

147,  127  U.  S.  428.  32  L.  ed.  213,  8  Sup.  270,  52  L.  ed.  201,  28  Snp.  Ct  Rep.  78;  Har- 
Ct.  Rep.  1177)  Clark  v.  United  SUtes,  06  risdn  v.  Morton,  171  U.  B.  38,  43  L.  ed. 
U.  S.  630.  24  L.  ed.  618;  Michigan  v.  Jack-  63,  18  Sup.  Ct  Rep.  742;  California  Powder 
son,  L.  k  8.  R.  Co.  IS  C.  C.  A.  345,  37  U.  Works  ▼.  Davis,  161  U.  8.  380,  38  L.  ed.  206, 
8.  App.  220.  60  Fed.  116;  Indiana  v.  Milk,  14  Snp.  Ct.  Rep.  3S0;  Missouri  P.  R.  Co.  v. 
11  Bias.  107,  ])  Fed.  389;  SUte  v.  FUnt  &  Fitzgerald,  180  U.  B.  556,  40  L.  ed.  636,  IB 
P.  H.  R.  Co.  80  Mich.  481,  61  N.  W.  103;  Sup.  Ct.  Rep.  88Q;  Egan  v.  Eart,  165  U.  S. 
Cahn  T.  Barnes,  7  Sawy.  48,  6  Fed.  320;  188,  41  L.  ed.  680,  17  Snp.  Ct.  Rep.  300; 
Gibbons  T.  United  SUtes,  6  Ct  CL  416,  2  Pierce  v.  Somerset  R.  Co.  171  U.  S,  641,  43 
Pom.  Eq.  Jur.  3d  ed.  I  813;  Peters  v.  Jones,  L.  ed.  318,  10  Sup.  Ct  Rep.  64;  Weyer- 
36  Iowa,  612;  Knevals  v.  Florida  C.  A  P.  baueser  v.  MinnesoU,  176  U.  8.  650,  44  L. 
R.  Co.  13  C.  C.  A.  410.  23  U.  8.  App.  H40,  ed.  583,  20  Sup.  Ct.  Rep.  485;  Leonard  v. 
66  Fed.   224;    Bausman  t.   Rade,   46  Minn,  Vickaburg,  S.  k  P.  R.  Co.  198  U.  8.  416,  40 

148.  24  Am.  at.  Rep.  201,  48  N.  W.  700;  L.  ed.  1108,  26  Sup.  Ct  Rpp.  760;  GilHa 
William  Deering  t  Co.  v.  Peterson,  76  Minn.  v.  Stinchfield,  150  U.  S.  668,  40  L.  ed.  206, 
118.  77  N.  W.  668;  Re  McKeag,  141  Cal.  16  Sup.  Ct.  Rep.  131;  Moran  v.  Eorsky,  ITS 
40S,  00  Am.  St.  Rep.  80,  74  Psc.  1031);  U.  S.  205,  44  L.  ed.  1038,  20  Sup.  Ct  Rep. 
Portis  T.  Hill,  30  Tei.  520,  08  Am.  Dec.  4S1;  BSG;  Rakes  v.  United  SUtes,  212  U.  8.  68. 
McCravey  v.  Remson,  19  Ala.  430,  54  Am.  53  L.  ed.  402,  20  Sup.  Ct  Rep.  244;  Sea- 
Dec  104.  board  Air  Line  R.  Co.  v.  Duvsll,  226  U.  8. 

Mr.   Madison    B.    D.tIs   submitted    the  *"■  "„  ^^  ^-  VlVlf^"    ";  1?'  ""• 

cause  for  defendant  in  error.     Mr.  Edwin  The  findings  of  fact^  the  court  below  aro 

T    ct..^-  ~.o  «-  »»,=  i,-i=«  conclusive  in  a  proceeding  In  error, 

^     *  -  7        A   T,!          .   *K     J.  *  ■  .  Egan  V.  Hart,  166  U.  8.  188,  41  I.  ed.  6S0, 

The  trials  and  decisions  of  the  district  "?•"    '_'.„-__..  o 

«.d  the  supreme  courts  of  Iowa  did  not  in-  "  Bup.  Ct  Hep.  300;  E   Bement  »  Son.  v. 

Tolve  the  deUrmination  of  a  Federal  ques-  ^sUonal   Harrow  Co.   186  U.  S.  70.  40  L. 

tlon.      Both   courta   based   their   judgments  »J-  ^^^-  ^  Sup.  Ct.  Rep.   747  j   Dower  ». 

upon  the  determination  of  questions  of  fact  Richards,  161  U.  8.  668,  38  L.  ed.  30B,  14 

and  the  application  of  the  rules  of  the  com-  3«P-  Ct  Rep.  462,  17  Mor.  Min.  Rep.  704; 

nan  Uw.    Whether  a  party  is  estopped  U  Bedridc  t.  AtchiMHi,  T.  ft  B.  F.  R.  Co.  187 

not  a  Federal  question.    The  writ  of  error  CI.  8.  073.  42  L.  ed.  S80,  17  Sup.  Ct  Ref. 

should  tbttrafore  be  dismissed  for  want-ol  )22. 

JnrisdMIoa.  When  U  !■  oaaeMMUr  to-Mds^.Fed- 
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eral  qnefltion,  kud  tlM  stftt«  court  has  based 
Its  dectaion  on  w.  local  or  state  quntioa,  Uie 
logical  eouTM  i*  to  dlamiw  the  writ  ol 

EuBtis  T.  BollM,  ISO  U.  B.  STO,  37  L.  ed. 
1113,  14  Snp.  Ct  Rep.  ISl;  Hale  t.  Lewia, 
181  U.  8.  473,  U  L.  ed.  000,  21  Sup.  Ct  Bep. 
677)  St.  Louis,  0.  &  Ft.  B.  R.  Co.  v. 
Hiiiouii,  ISa  U.  B.  478,  30  L.  ed.  602,  16 
Sup.  Ct.  Rep.  443;  Castillo  v.  McCaimico, 
16S  U.  S.  S74,  42  L.  ed.  622,  18  Sop.  Ct. 
Rep.  22Q;  Bemington  Paper  Co.  v.  Wataon, 
173  U.  S.  443,  43  L.  ed.  762,  19  Sup.  Ct.  Kep. 
4se. 

The  act  of  1664  was  not  a  present  grant. 
Therefore  the  Sioux  City  Compan;,  liaTing 
failed  to  esm  the  laud,  acquired  no  right 
or  title,  legal  or  equitable,  thereto. 

Sioux  City  *  St  P.  B.  Co.  V.  United 
States,  169  C.  B.  349,  40  L.  ed.  177,  IS 
Sup.  Ct.  Bep.  17;  Sioux  City  k  St  P.  R. 
Co.  V.  Osceola  County,  43  Iowa,  318;  Man- 
ley  V.  Tow,  110  Fed.  241. 

The  grant  not  being  a  present  one,  there 
was  nothing  to  "adjust"  so  as  to  make  it 
possible  for  one  to  be  a  good-faith  pur- 
clissor  who  purchased  after  the  act  of 
March  3,  1887,  took  effect. 

St  Louis,  I.  M.  &  S.  B.  Co.  V.  McOee,  115 
U.  S.  430,  29  L.  ed.  446,  6  Sup.  Ct.  Bep. 
123;  Knepper  v.  Sands,  1S4  U.  S.  476,  48 
L.  ed.  10S3,  24  Sup.  Ct.  Rep.  744;  Mauley 
T.  Tow,  110  Fed.  241;  Sioui  City  4  St 
P.  R.  Co.  T.  United  States,  169  U.  S.  349, 
40  L.  ed.  177,  16  Sup.  Ct  Rep.  17;  Logan 
■Y.  Davis,  147  Iowa.  441,  124  N.  W.  808: 
Ostrom  V.  Wood,  140  Fed.  204;  Olson  t. 
Traver,  26  Land   Dee.  350. 

The  defendant  in  error,  having  complied 
■with  the  requirements  of  the  homestead 
law,  as  far  aa  he  was  permitted  to  comply, 
ii  entitled  to  the  land  as  a  homestead 
claimant. 

28  Am.  k  Eng.  Ene.  Law,  2d  ed.  397,  308; 
Duluth  A  I.  Range  Co.  ».  Roy,  173  U.  B. 
687,  43  L.  ed.  820,  19  Snp.  Ct.  Rep.  540; 
Knepper  t.  Sands,  104  U.  S.  476,  48  L. 
ed.  1083,  24  Sup.  Ct  Rep.  744;  Moss  t. 
Dowman,  176  U.  S.  413,  44  L.  ed.  526,  20 
Sup.  Ct.  Rep.  420;  Clements  t.  Waruer. 
24  How.  304,  16  L.  ed.  605;  Nelson  r.  North- 
ern P.  B.  Co.  188  U.  S.  108,  47  L.  ed.  406, 
S3  Sup.  Ct.  Rep.  302;  Ard  v.  Brandon,  166 
V.  8.  637,  39  L,  ed.  624,  16  Sup.  Ct.  Rep. 
400;  Lake  Superior  Ship  Canal  R.  t  Iron 
Co.  T.  Cunninglism,  160  U.  E.  354,  39  L.  ed. 
183,  15  Sup.  Ct.  Rep.  103;  Manley  *.  Tow, 
110  Fed.  £41;  Benner  v.  Lane,  116  Fed. 
407;  Atherton  t.  Fowler,  96  U.  S.  B13,  24 
L.  ed.  732;  Lyle  t.  Patterson,  228  U-  S. 
i!ll,  67  L.  ed.  B04,  33  Snp.  Ct.  Rep.  480; 
Lo^  V.  Davis,  147  Iowa,  441,  124  N.  W. 
«08. 

The  defendant  !■  arror  Is  not  estopped 


to  make  claim  as  a  homestead  tntrjmam 
by  reaaon  of  the  acta  of  the  Fedevai  eonrta 
or  officers  in  recognizing,  in  the  manner  la 
which  th^  did,  certain  rights  of  the  Siooz 
City  Company. 

II  Am.  ft  Eng.  Enc  Uw,  2d  ed.  434; 
Clark  T.  Lyster,  84  C.  C.  A.  27,  U5  Fsd. 
618;  HoUenbeek  v.  Smith,  231  IlL  4B«, 
88  N.  E.  206;  Gjerstadengoi  t.  Van  Dusen, 
7  N.  D.  612,  ««  Am.  St  R^.  6T»,  7«  N.  W. 
233;  Walker  v.  Ehresman,  79  KA.  7TS. 
113  N.  W.  218;  21  Am.  &  Eng.  Bn&  Law, 
2d  ed.  688;  Benner  v.  Lane,  11«  Fed.  40T; 
Logan  T.  DaTia,  147  Iowa,  4S1,  124  N.  W. 
808. 

Mr.  Justice  Van  Dcvntiter,  after  making 
the  foregoing  atatement,  delivered  the  opia- 
ion  of  the  court: 

As  Logan  claimed  aa  a  purchaser  in  good 
faith  within  the  meaning  <rf  |  4  of  the  sd- 
justment  act  of  1887,  under  which  a  con- 
flrmatory  patent  had  been  Issued  to  hiia, 
and  the  supreme  court  of  the  stste  denied 
that  claim,  and  held  that  he  was  not  entitled 
to  the  beneBt  of  the  provisions  of  that  *«■ 
tion,  the  judgment  ia  ao  plainly  subject  to 
review  by  this  court  under  S  237  of  the  Jn- 
dicial  Code  [36  SUt  at  L.  1156,  chap.  £31, 
U.  S.  Comp.  Stat  Supp.  1911,  i-  2271  tint 
a  contention  to  the  contrary,  found  in  m> 
of  th«  briefs,  is  diamissed  a^  not  justifyisg 
further  comment  Oauthier  v,  MorriKM, 
232  U.  S.  4S2,  ante  680,  84  Sup.  Ct  Bep. 
384. 

And  as  the  Secretary  of  the  Interitr 
found,  from  the  evidence  submitted  in  tlie 
contest  before  the  Land  Department,  that 
Logan  was  a  purchaser  in  good  faith  in  tlM 
sense  of  the  adjustment  act,  and  no  baiii 
was  laid  in  the  pleadings  or  agreed  atsle- 
ment  of  facts  for  rejecting  or  distnrbis| 
that  decision  save  aa  it  was  said  to  b* 
grounded  upon  errar  of  law  and  miacoii- 
gtruction  of  the  statute,  it  is  manifest  tli*( 
unless  some  of  the  objections  urged  agsisit 
it  on  that  score  are  well  taken,  Logu'i 
title  should  be  auatained.  Vance  v.  Bur- 
bank,  101  U.  S.  514,  619.  26  L.  ed.  929,  »l; 
Lee  V.  Johnson,  116  U.  S.  48,  20  L.  ed.  S'H> 
6  Sup.  Ct  Rep.  249;  Gertgens  v.  O'CoMor, 
191  U.  S.  237,  240,  48  L.  ed.  163.  164,  !* 
Sup.  Ct  .tep.  94;  Rosa  v.  Day,  232  U.  «■ 
110,  118,  ante,  628,  629,  34  Sup.  Ct.  Rep.  W- 

The  act  of  1887,  in  its  1st  section,  snt^' 
orized  and  required  the  Secretary  of  the  l>i' 
terior  inunediateiy  to  adjust,  ia  aceordii;(^ 
with  the  decisions  of  this  court,  the  K^n' 
land  grants  made  by  Congress  to  aid  is  tl" 
construction  of  railroads,  "and  beretof^ 
unadjusted."  This  included  [62«]  the  gno* 
made  by  the  act  of  1864,  unless  afread;  sd- 
justed.  That  it  had  not  been  adjusted  bf  tki 
Land  Department  la  conceded,  bnt  it  it  i*" 

Gooyk"""-'' 
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•i«ted  Uiftt  It  lULd  been  ndjiutcd  b^  the  l^la- 
lAtioB  u)d  action  ol  the  date  in  1SS2  uid 
18S4,  and  bo  was  not  within  the  operation  of 
the  adjustment  act  of  1887.  To  this  we  can- 
not uaent.  The  United  Statea  had  not  com- 
mitted the  adjustment  to  the  state,  and  nei- 
ther bad  the  state  assumed  to  nuke  an  ad- 
justment for  the  United  States.  Prior  to 
the  act  of  1887  the  administration  of  the 
several  railroad  land  grants  rested  with  the 
Land  Department,  of  which  the  Secretary  of 
the  Interior  Is  the  head'  (Catholic  Biihop  v. 
Gibbon,  158  U.  8.  IdS.  136,  167,  39  L.  ed. 
031,  036,  Id  Sup.  Ct.  Bep.  77S,  and  aome  of 
the  lealor  grants  had  progressed  to  a  Qnal 
■djuatment  in  regular  course  of  adminia- 
tration.  It  waa  because  of  thia  that  the  re- 
strictive words  "and  heretofore  unadjusted" 
were  inserted  in  the  act.  They  meant  only 
that  adjustments  theretofore  effected  by  the 
Land  Department  in  regular  course  were  not 
to  be  disturbed.  The  facts  before  recited 
amply  illustrate  that  this  grant  had  not 
proceeded  to  such  an  adjustment.  The 
Secretary  of  the  Interior  treated  it  as  un- 
adjusted (Be  Sioux  City  &  St.  P.  B.  Co.  S 
Land  Dec.  Si,  71),  and  this  court  impliedly, 
if  not  expressly,  approved  liia  action  (Sioux 
City  t  8L  P.  B.  Co.  v.  United  States,  169 
U.  8.  310,  40  L.  ed.  ITT,  16  Sup.  Ct.  Bep. 
IT). 

The  2d  section  of  the  act  of  ]887  related 
to  the  recovery  by  the  United  States  of  landa 
which,  upon  the  completion  of  any  adjust- 
ment, or  sooner,  appeared  to  have  been  er- 
roneously certified  or  patented  by  the  Land 
Department  "to  or  for  the  use  or  benefit  of 
any  company"  claiming  under  a  grant  to 
aid  in  the  construction  of  a  railroad.  The 
3d  section  related  to  the  reinstatement  of 
pre-emption  and  homestead  entries  found, 
in  the  coarse  of  any  adjustment,  to  have 
been  errraeously  canceled  by  reason  of  such 
a  grant  or  a  withdrawal,  and  directed  that 
where  the  entryman  failed  to  apply  for  a 
reinstatement  within  a  [625]  reasonable 
time,  to  be  fixed  by  the  Secretary  of  the  in- 
terior, the  land  should  be  disposed  of  under 
the  public  land  taws  to  bona  fide  purchasers, 
if  any,  and,  if  there  were  none,  then  to  bona 
fide  settlers.   The  fourth  section  read  as  fol- 

"That  as  to  all  lands,  except  those  men- 
tioned in  the  foregoing  section,  which  have 
been  so  erroneously  certified  or  patented  as 
aforesaid,  and  which  have  been  sold  by  the 
grantee  company  to  citizens  of  the  United 
Btntea,  or  to  persona  who  havs  declared 
their  intention  to  become  auch  citisens,  the 
person  or  persons  so  purchasing  in  good 
faith,  his  heirs  or  assigns,  shall  be  entitled 
to  the  land  sc  purchased,  upon  making  proof 
of  the  fact  of  such  purchase  at  the  proper 
land  iMoB,  within  such  time  and  under  such 
SS  I^  ed. 


rules  as  may  be  preaerlbed  by  the  Secretary 
of  the  Interior,  after  the  gra:.ts  reBpective- 
ly  shall  have  been  adjusted;  and  patents  of 
the  United  States  shall  issue  therefor,  and 
shall  relate  hack  to  the  date  of  the  original 
certification  or  patenting,  and  the  Secretary 
of  the  Interior,  on  behalf  of  the  United 
States,  shall  demand  payment  from  the  com- 
pany which  has  BO  dispose!,  of  such  lands  of 
an  amount  equal  to  the  government  price  of 
■imilor  lands;  and  in  case  of  neglect  or  re- 
fusal of  such  company  to  make  payment  as 
hereafter  specified,  within  ninety  days  after 
the  demand  shall  have  been  made,  the  At- 
torney General  shall  cause  suit  or  suits  to 
be  brought  against  such  company  for  the 
said  amount:  Provided,  That  nothing  in 
this  act  shall  prevent  any  purchaser  of  lands 
eiroQcousl;  withdrawn,  certified,  or  patent- 
ed as  aforesaid  from  recoverin'j  the  purchase 
money  therefor  from  the  ^'rantee  company, 
less  the  amount  paid  to  the  United'  States 
by  such  company,  as  by  this  act  required: 
And  provided,  That  a  mortgage  or  pledge  of 
said  landa  by  the  company  shall  not  be  con- 
aidered  as  a  sale  for  the  purpose  of  this  act, 
nor  shall  this  act  be  construed  as  a  declara- 
tion of  forfeiture  of  any  portion  of  any  land 
grant  for  conditions  broken,  or  as  autboris- 
ing  [6S6]  an  entry  for  the  same,  or  as  a 
waiver  of  any  rights  that  the  United  States 
may  have  on  account  of  any  breach  of  said 
conditions." 

This  section  was  amended  February  IZ, 
1866  (2e  SUt.  at  L.  6,  chap.  18),  by  adding 
to  it  the  following: 

"Provided  further.  That  where  snch  pur- 
chasers, their  heirs  or  assigns,  have  paid 
only  a  portion,  of  the  purchase  price  to  the 
company,  which  is  less  than  the  government 
price  of  similar  lands,  they  shall  be  re- 
quired, befori;  the  delivery  of  patent  for 
their  lands,  to  pay  to  the  government  a 
sum  equal  to  the  difference  between  the 
portion  of  the  purchase  price  so  paid  and 
the  govcriment  price,  and  in  such  case  the 
amount  demanded  from  the  company  shall 
be  the  amount  paid  to  it  by  such  purchaser." 

Section  5  related  to  lands  apparently 
within  each  a  grant  and  lying  opposite  the 
constructed  parts  of  the  road,  but  excepted 
from  the  operation  of  the  grant,  and  not 
certified  or  patented  to  or  for  the  benefit  of 
the  railroad  company,  and  provided  that 
where  any  such  land  was  sold  by  the  com- 
pany to  a  bona  fide  purchaser,  who  was  a 
citiien  of  the  United  SUtes.  or  had  declared 
his  intention  to  become  such,  the  purchaser, 
hia  heirs  or  assigns,  could  obtain  a  patent 
by  paying  the  ordinary  government  price, 
but  that  thia  privilege  should  not  eriat  if, 
at  the  time  of  the  sals  by  the  company,  the 
land  was  occupied  by  an  adverse  claimant 
under  the  pre-emption  or  homestead  taws. 
1111 
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I  WIS  eonflned  to  pnrchMei 
made  prior  to  the  d«t«  of  tha  met,  or  equally 
Included  BUbaequent  purchkM*,  wbere  made 
ia  good  faith,  ia  one  of  the  eontroTcrted 
queationa  In  the  caae.  Both  viewa  hare  sup- 
port in  the  terma  of  the  act,  and  if  the 
question  were  altogether  new  there  would  be 
room  for  a  reasonable  diSerenee  of  opinion 
as  to  %hat  v.aa  intended.  Certainly,  reaort 
to  interpretation  would  be  neccsaaiy.  But 
the  question  ia  not  altogether  new.  It  has 
often  arisen  in  the  adminietrntion  of  the 
act,  and  auecessive  Secretaries  of  the  In- 
tarior  uniformly  have  [027]  held  that  the 
remedial  aectiona  embraced  purchases  after 
the  date  of  the  aot,  no  lea*  than  prior  pur- 
chases, if  made  In  good  faith.  Bethman  t. 
Cliae,  IT  Land  Dae.  SOT ;  Holton  v.  Bntledge, 
20  I^nd  Dec.  22T:  Andrus  ▼.  Balch,  22  Und 
Dec.  23S ;  Briley  t.  Beach,  22  Land  Dec  64S ; 
Re  Seaver,  23  Land  Dec  IDS;  Neilaen  t. 
Central  P.  R.  Co.  26  Land  Dec.  2S2.  Many 
thousands  of  acres  have  been  patented  to 
individuals  under  that  interpretation,  and 
to  disturb  i^  now  would  be  productire  of 
serious  and  harmful  resulta.  The  eituation, 
therefore,  calls  for  the  application  of  the 
settled  rnle  that  the  practical  interpretation 
of  an  ambiguous  or  uncertain  statute  by  the 
azecutiva  department  charged  with  its  ad- 
mialitration  ia  entitled  to  the  highest  re- 
spect, and,  if  acted  upon  for  a  number  of 
ytari,  will  not  be  disturbed  e:icept  for  very 
cogent  reasons.  United  States  v.  Moore,  93 
U.  S.  TeO,  703,  24  L.  ed.  fi88,  fiBO;  Hastings 
ft  D.  R.  Co.  «.  Whitney,  132  U.  6.  357,  363, 
33  L.  cd.  3S3,  3eT,  10  Bup.  Ct.  Rep.  112; 
United  States  t.  Alabama  G.  S.  R.  Co.  142 
U.  S.  616,  021,  36  L.  ed.  1134,  1136,  12  Sup. 
Ct  Rep.'30a;  Kindred  v.  Union  P.  R.  Co. 
22S  U.  S.  6S2,  606,  66  L.  «d.  1216.  1220,  32 
Sup.  Ct.  Rep.  760. 

The  remedial  sections  of  the  act  were  also 
considered  by  thii  court  in  United  States  t. 
Southern  P.  R.  'Co.  184  U.  S.  40,  66,  48  L. 
ed.  426,  429,  22  Bup.  Ct.  Rep.  286,  which 
involved  several  purcbasea  made  after  the 
date  of  the  act,  and  it  waa  there  said: 
"But  the  act  itself  bears  upon  its  face  evi- 
dence that  it  was  not  intended  to  be  limited 
to  case*  of  purchases  from  the  railroad  com- 
pany prior  to  it*  date."  And,  after  refer- 
ring to  the  language  of  S|  1!  and  3,  It  was 
added:  "Thi*  seems  to  imply  an  intent  that 
all  mistakes  of  the  nature  referred  to  which 
shall  have  occurred  up  to  the  very  com- 
pletion of  the  adjustment  may  be  rectified. 
Section  4  makes  provision  for  the  issue  of 
patents  to  certain  purchaaers  from  railroad 
eompanlea,  providing  proof  ihall  be  made 
"within  such  time  and  under  such  rules  as 
may  be  prescribed  by  the  Secretary  of  the 
Intarior,  after  the  grants  respectively  shall 
have  been  adjusted.'    While  of 


may  not  be  h  apeclBe,  yet,  plaeiiqi  tbmm 
[628]  alongside  of  tboaa  from  which  qai>> 
tations  have  been  made,  it  ia  reaamk* 
able  to  hold  that  tha  act  applies  not 
merely  to  transactions  had  before  it* 
date,  but  to  any  had  before  the  time  of 
fiaal  adjustment.  In  this  caae  the  sev- 
eral granta  to  the  Southern  Pacific  havw 
not  yet  been  finally  adjusted.  Furtber, 
.it  must  be  borne  in  mind  that  thia  ia  a 
reroedlal  statute,  and  is  to  be  eonatmed 
liberally,  and  so  as  to  effectuate  the  pnrpoa* 
of  Congress  and  secure  the  rel  ief  which  was 
deaigned,  and  the  mere  dato  of  the  trans- 
action between  the  purchaser  and  the  rail- 
road company  is  not  of  itself  vitol  in  deter- 
mining whether  there  is  or  ia  not  an  equi^ 
in  behalf  of  the  purcbaser." 

Counsel  for  Davis  rely  upon  Knepper  v. 
Sands,  194  U.  S.  476,  48  L.  ed.  10S3,  U  Sup. 
Ct.  Rep.  744,  as  placing  a  different  inter- 
pretation upon  the  adjustment  act.  But,  al- 
though some  broad  language  is  found  in  the 
opinion,  the  real  decision  did  not  go  aa  tar 
aa  suggested.  The  case  came  here  upon  a 
certificate  from  a  circuit  court  of  appeals, 
and  the  question  presented  for  decision, 
considering  the  facts  stated  in  the  certifi- 
cate, was  whether  a  purchssi;  from  the  rail- 
road company  of  land  erronpoosly  patented 
for  its  benefit  under  the  grant  of  1864,  could 
be  esteemed  a  purchase  in  good  faith,  witbir 
the  meaning  of  |  4  of  the  act  of  1S87, 
where,  at  the  time  of  the  purchase,  the  laad 
wa*  occupied  by  a  bona  fide  settler  who  war 
reaiding  upon,  improving  and  cultivating 
the  aame  with  a  view  to  acquiring  It  under 
the  homestead  law.  The  queation  wa*  aa- 
Bwered  in  the  negative,  particular  empha- 
sis being  laid  upon  the  settler's  oecupaner 
at  the  time  of  the  purchase  and  upon  the 
ivell  known  policy  of  favoring  actual  set- 
tlera  Ibe  answer  must  have  been  the  same 
whether  the  purchase  was  before  or  after 
the  date  of  the  act,  and  manifestly  then 
wa*  no  purpose  to  overrule  or  qualify  the 
decision  in  United  States  v.  Southern  P.  B. 
Co.  supra,  for  it  was  not  even  mentioned. 
So,  reading  the  opinion  In  Knepper  v. 
Sands  with  appropriate  regard  for  the  facts 
of  the  case,  we  think  it  i*  not  in  point 
[629]  or  controlling  here,  for  no  one  was 
occupying  or  claiming  thia  tract  under  the 
settlement  laws  at  the  time  it  waa  purchaaed 
from  the  company. 

The  contention  that  Logan  waa  charged 
with  constructive  notice  of  the  defect  ia 
the  company's  title,  and  so  was  not  a  por- 
cliaser  in  good  faith,  in  the  seuae  of  the  ad- 
justment act,  must  be  overruled,  aa  waa  a 
like  contention  in  United  States  v.  Winona 
k  St.  p.  R.  Co.  165  U.  S.  463.  41  L.  cd.  T8S, 
IT  Sup.  Ct.  Rep.  368.  It  was  there  said,  M- 
ferriag  to  the  remedial  provtoiona  el  |  t 
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(p.  480)1  "It  wU)  be  obMTvad  that  thic 
protwtioa  i*  M>t  yrtnted  to  •imply  bona 
ad«  parehuen  (nsing  that  term  In 
tecbnical  aenM),  but  to  thor '  who  have 
of  the  elements  declared  to  be  eaaentlal  to  a 
bona  Ada  purchiaer;  to  wit,  good  faith.  It 
matters  not  what  conatractive  notie*  ma; 
be  chargeable  to  incb  a  purohaaer  if,  in 
actual  ignorance  ol  anj  defect  in  the  rail' 
road  company's  title,  and  in  reliance  upon 
the  action  of  the  gDvemment  in  the  appar- 
ent tranafer  of  title  bf  certiflcation  or 
patent,  he  has  made  an  honest  purchase  of 
the  lands.  The  plain  intent  of  this  aectioa 
ia  to  secure  him  the  lands,  and  to  reinforce 
his  defective  title  bj  a  direct  patent  from 
the  United  States,  and  to  leave  to  the  gOT- 
emment  a  simple  claim  for  money  against 
the  railroad  company."  And,  referring  to 
the  proTiiions  of  %  S,  it  was  further  said  (p. 
481 ) :  "It  is  true  the  term  uecd  here  is 
Iwna  fide  purcliaser,'  bnt  it  is  a  bona  Ade 
purchaser  from  the  eompsny,  and  the  de- 
scription given  of  the  lands,  as  not  con- 
veyed and  'for  any  reason  excepted  from  the 
operation  of  the  grant,'  indicatee  that  the 
fact  of  notice  of  detect  of  title  was  not  to 
be  considered  fstal  to  the  right.  Congress 
attempted  to  protect  iin  honest  transaction 
between  a  purchaser  and  a  railroad  com- 
pany, even  in  the  absence  of  a  certiHcation 
or  patent."  This  view  of  the  purpose  and 
meaning  of  the  act  was  repeated  and  ap- 
plied in  Gertgens  v.  O'Connor,  191  U.  S. 
iSl,  49  L.  ed.  183,  24  Sup.  Ct.  Rep.  91,  and 
United  States  v.  Chicago,  M.  &  St.  P.  R.  Co. 
IftS  U.  8.  624,  4B  L.  ed.  306,  2S  Sup.  Ct. 
Rep.  113. 

[630]  As  it  thus  appears  that  tlie  deci- 
sion of  the  Secretary  of  the  Interior  was 
right  in  point  of  law,  and  aa  it  was  conclu- 
sive upon  all  questions  of  fact  (Gertgens  ▼. 
O'Connor,  supra),  it  follows  that  the  state 
oourt  erred  in  not  sustaining  Logan's  title 
obtained  under  that  decision. 

Decree  reversed. 


W.  W.  SMITH,  Plff.  in  Err., 

STATE  OF  Tt:XAS. 

(See  S.  C.  Reporter's  ed.  630-642.) 

ConRtllntionnI  Ian  — due  process  of  law 
—  restrJcltng  right  to  contrart  —  pall- 
nay  condactoni  —  prior  occvpation. 
An    infringement   of    the    liberty    of   con- 


tract without  due  process  of  law,  oontrary 
to  U.  8.  Const,  14th  Amend.,  result*  from 
the  provisions  of  Texas  Ijiws  1909,  chap. 
46,  which  malte  it  a  misdemeanor  for  any 
person  to  act  as  a  conductor  on  a  railway 
train  in  that  state  without  having  previous- 
ly served  for  two  years  as  a  freight  con- 
ductor or  brail  ems  n. 

IFoT  other  cases,  see  Canst) tutlonsl  iJiv.  IV. 
C  S :  IV.  b,  T.  tn  Dlfcit  bup.  Ct.  1B«8.] 


Argued  and  submitted  March  18,  ISU.    De- 
cided May  II,  1914. 

IN  ERROR  to  the  Court  of  CrimJDal  Ap- 
peals of  tha  SUto  of  Texas  to  review  a 
judgment   which   affirmed   a   conviction   ia 
the  County  Court  of  Orcgg  County,  in  that 
■tate,   of    having  acted   as   conductor   of   a 
freight   train    nitliout    previous    experience 
aa  freight  conductor  or  brakeman.    Heversed 
and  remanded  for  further  proceedings- 
See  same  case  below,  —  Tex.  Crim.  Rep. 
— ,  148  8.  W.  900. 
The  facts  are  stated  in  the  opinion, 
Hr.  Gardiner  Lathrop  argued  the  cans^ 
and,  with  Mr.  Robert  Dunlap,  filed  a  brief 
for  plaintiff  in  error; 

The  statute,  by  unreasonably  and  arbi- 
trarily restricting  the  right  to  engage  in  a 
lawful  occupation  to  a  favored  class,  there- 
by depriving  others  who  are  as  well  fitted 
to  engage  therein,  and  depriving  them  of 
all  opportunity  to  show  their  fitness,  la 
arbitrary  and  capricious  upon  lU  face,  and 
is  obvionsly  not  passed  for  the  sole  pur- 
pose of  protecting  the  community  against 
the  results  of  inexperience,  bnt  tends  to 
give  a  monopoly  in  a  particular  employ- 
ment to  a  favored  claas.  It  deprive*  those 
who  do  not  fall  within  the  favored  class  of 
their  liberty  or  freedom  without  due  procesa 
of  law,  and  denies  to  than  the  equal  pro-- 
tection  of  the  lawa  of  the  state. 

Yick  Wo  V.  Hopkina,  118  U.  B.  366,  360,. 
30  L.  ed.  220,  226.  6  Sup.  Ct.  Rep.  1064; 
Barbier  v.  Connolly,  113  U.  8.  31,  28  L 
ed.  S24,  fi  Sup.  Ct.  Rep.  357;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  fi69,  4S 
L.  ed.  689,  22  Sup.  Ct.  Rep.  431;  Lochner 
r.  New  York,  108  U.  S.  53,  49  L.  ed.  940,  2(f 
Sup.  Ct.  Bep.  S30,  3  Ann.  Caa.  1133;  Adair 
V.  United  States,  208  U.  8.  173,  1T4.  52 
L.  ed.  443,  S8  Sup.  Ct.  Rep.  277,  13  Ann. 
Caa.  784;  Dent  v.  West  Virginia.  I2B  U. 
S.  114,  124,  12S,  32  L.  ed.  023,  626,  627,  0 
Snp.  Ct  Rep.  231;   Recti  v.  Michigan,  18S 


NoTK. — As  to  what  constitutea  due  proc- 
esa of  law,  generallv — see  notes  to  People 
*.  O'Brien,  2  I..R.A.'  266;  Kuntx  v.  Sump- 
tion, S  L.R.A.  865;  Rs  Gannon,  6  L.lt.A. 
360;  Ulmau  v.  Baltimore,  U  L.II.A.  22«; 
Oilman  t.  Tucker,  13  IbB.A.  S04;  Pearson 
ft*  L.  ed. 


V.  Yewdall,  24  L.  ed.  U.  B.  438;  and  Wilson 
f.  North  Carolina,  42  L.  ed.  U.  8.  86S. 

On  the  constitutionality  of  statutes  re- 
stricting contracts  and  business,  generally 
—see  noto  to  Stato  <r.  Loomii,  21  LJt.A. 
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V.  B.  006,  BOS,  47  L.  ed.  666,  667,  2S  Sup. 
Ct.  Kep.  390;  Cooky,  Conit.  Lim.  Tth  ed. 
pp.  eSB,  800;  SUt«  ex  rel.  Powell  t.  BUte 
Medical  Eiamiiiing  Board,  32  Minn.  324, 
SO  Am.  Rep.  57S,  20  N.  W.  238;  Gage  v. 
Kew  Hampshire  Electric  Medical  Soc.  63 
H.  H.  92,  66  Am.  Sep.  492;  Bank  of  Colum- 
U«  r.  Okely,  4  Wheat.  244,  4  L.  ed.  661 ; 
The  Federaliit,  No.  61;  MarbuTr  t.  Madi- 
son, ]  Crauch,  176,  2  L.  ed.  73;  Wyeth  t. 
Board  of  Health  (W;eth  t.  Thomaa)  200 
Mau.  474,  23  L.H.A.(N.8.]  147,  12S  Am. 
St.  Rep.  439,  66  N.  E.  9E6;  Joama  t.  Weit- 
«rn  Steel  Car  &  Foundry  Co.  24S  111.  608, 
S4  N.  £.  94Si  Bonnett  v.  Vallier,  136  Wis. 
103,  17  L.S.A.(N.S.)  480,  128  Am.  St.  Rep. 
1061,  116  K  W.  885;  Chenoweth  t.  State 
Bd.  of  Medical  Examiners,  —  Colo.  — ,  141 
Pac.  132;  Buhstrat  v.  People,  185  IlL  133, 
«0  L.R.A.  18],  76  Am.  St.  Rep.  30,  67  N. 
E.  41,  12  Am.  Crim.  Rep.  463;  People  v. 
Schenck,  257  III.  384,  44  L.RjV.(N.S.)  4S, 
100  N.  E.  SB4,  Ann.  Gas.  ~IS]4A,  1129; 
(pinion  of  Jiutieee,  211  Mais.  618,  98 
N.  E.  337;  Morgan  ▼.  SUte,  179  Ind.  300, 
JOl  N.  E.  7;  State  t.  Wagoner,  69  Minn. 
206,  38  L.R.A.  B77,  06  Am.  St.  Rep.  665, 
72  N.  W.  67;  Com.  t.  Snyder,  182  Pa.  030, 
38  AtL  3S6;  State  ex  rel.  ZiUmer  t. 
Krcutzlwrg,  114  WU.  E30,  SB  L.R.A.  748, 
01  Am.  St.  Rep.  934,  00  N.  W.  1098; 
People  T.  Hawkins,  1ST  N.  Y.  7,  42  LJt.A. 
490,  S8  Am.  St.  Rep.  730,  SI  H.  E.  257; 
Vicksburg  v.  Mullane,  —  Miss.  — ,  63  So. 
412;  Gulf,  C.  t  B.  F.  R.  Co.  t.  Ellis,  165 
D.  8.  160,  41  L.  ed.  686,  17  Sup.  Ct.  Rep. 
26S;  Connolly  *.  Union  Sewer  Pipe  Co.  184 
U.  &  640,  46  L.  ed.  685,  22  Sup.  Ct.  Rep. 
431;  Cotting  v.  Kansu  City  Stock  Yards 
Co.  (CotUng  T.  Oodard)  183  U.  S.  79,  46 
L.  ed.  02,  22  Sup.  Ct.  Rep.  30;  Smith  v. 
Board  of  Examiners  of  Feeble  Minded,  — 
N.  J.  L.  — ,  88  Atl.  Q63;  Chicago,  B.  ft  Q. 
B.  Co.  T.  Chicago,  166  U.  B.  226,  41  L.  ed. 
«7B,  17  Sup.  Ct.  Rep.  581 ;  Lawton  v.  Steele, 
1S2  U.  S.  137,  3S  L.  ed.  3B8,  14  Sup.  Ct. 
Rep.  409;  Allgeyer  v.  Louisiana,  1S5  U,  S. 
SIS,  589,  41  L.  ed.  832,  83S,  17  Sup.  Ct 
Rq>.  427;  Butchers'  Union  8.  H.  t  L.  8. 
L.  Co.  V.  Crew^ent  City  L.  S.  L.  ft  8.  H.  Co. 
Ill  U.  S.  761,  28  L.  ed.  688,  4  Sup.  Ct  Rep. 
«52. 

An  enactment  cannot  invade  the  rights 
of  persons  and  property  under  the  guise  of 
A  police  regulation  when  it  is  not  suck  in 
fact 

Eden  T.  People,  161  111.  2S6,  32  LJLA. 
«S0,  S8  Am.  Bt  Bep.  366,  43  N.  E.  IIOS; 
People  V.  Marx,  SB  N.  Y.  377,  52  Am.  Rep. 
34,  2  N.  E.  20;  Ritchie  t.  People,  165  III. 
«8,  S9  L.R.A.  70.  46  Am.  St  Rep.  SIS,  40 
N.  E.  464. 

Statutes  preacribing  eertatn  tests  or 
4]ualifications  U>  be  posscHed  by  those  sn- 


gaging  in  certain  occupations  ha*«  bMt 
Bustained  only  where  it  waa  ohTioua  that 
they  were  passed  in  the  interest  of  pubUo 
safety  or  health,  and  tbe  testa  prescribed 
were  general  in  character  bnd  reasonably 
tended  directly  to  accomplish  tbe  object 
sought  An  opportunity  waa  usually  ae- 
corded  for  a  hearing,  and  parties  were  not 
excluded  who  were  able  to  show  their  fit- 
Smith  T.  Alabama,  124  U.  S.  466.  SI  L. 
ed.  608,  1  Inters.  Com.  Rep.  804,  8  Sup.  OL 
Rep.  664;  Nashville  C.  ft  St.  L.  R.  Co.  t. 
AUbama,  128  U.  8.  96,  32  L.  ed.  362,  2 
Inters.  Com.  Rep.  238,  B  Sup.  Ct  Bep.  28; 
Williams  v.  Arkansas,  217  U.  S.  70,  64  L. 
ed.  673,  30  Sup.  Ct  Sep.  403,  18  Ann.  Cat. 
865;  Watoon  r.  Maryland,  218  U.  S.  173, 
54  L.  ed.  087,  30  Sup.  Ct  Bep.  644;  Eubank 
*.  Riclimond,  226  U.  8.  137,  67  L.  ed.  166, 
42  L.R.A.(N.8.)    1123,  33  Sup.  Ct.  Rep.  76. 

Although  a  statute  may  seen)  fair  upon 
its  face,  yet  il,  by  its  neccsaary  operation, 
it  is  destructive  of  rights  guaranteed  unda 
the  Constitution,  it  wiU  be  held  innlid. 
Its  neceaiary  practical  effect  in  of  prime 
consideration, 

MinneaoU  T.  Barber,  136  U.  8.  319,  34 
L.  ed.  467,  8  Inters.  Com.  Rep.  186,  10 
Sup.  Ct.  Bep.  862;  Brimmer  v.  Rebman,  138 
U.  S.  78,  34  L.  ed.  862,  3  Inters.  Com.  Rep. 
485,  II  Sup.  Ct.  Rep.  213;  Henderson  t. 
New  York  (Henderson  t.  Wickham)  02  V. 
8.  26S,  268,  23  L.  ed.  543,  S47. 

Mf.  B.  F.  Looaey,  Attorney  General  of 
Texas,  sabmttted  the  cause  tor  defendant 
In  error.  Mr.  Luther  Nidcels  waa  on  tlie 
brief; 

The  general  purpose  of  tbe  aot  was  with- 
in the  police  power  of  the  state. 

Lochner  v.  New  York,  108  U.  S.  S3,  40 
L.  ed.  B40,  25  Sup.  Ct  Rep.  639,  3  Ann. 
Cas.  1133;  Muglrr  t.  Kansas,  123  U.  8.  623, 
31  L.  ed.  205,  8  Sup.  Ct,  Rep.  273;  Re 
Kemmler,  136  U.  8.  438,  34  L.  ed.  610.  10 
Sup.  Ct.  Rep.  030;  Crawley  t.  Cliriatenaob 
137  U.  S.  SB.  34  L.  ed.  620,  11  Sup.  Ct 
Bep.  IS;  Re  Converse,  137  U.  S.  624,  34  L. 
ed.  796,  11  Sup.  Ct.  Bep.  191. 

The  genera]  plan,  or  principle,  for  the 
accomplishment  of  such  purpose,  as  designed 
by  the  act  !■  ^1*0  legitimate. 

Smith  r.  Alabama,  124  U.  S.  466,  31  L. 
ed.  608,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct  Rep.  664;  Nashville,  C.  ft  St  L.  R.  Co. 
T.  Alabama,  128  U.  S.  96,  32  L.  ad.  362,  I 
Inters.  Com.  Rep.  238,  B  Sup.  Ct.  R^i.  2S. 

The  state  may  rightfully  prevent  in- 
qualified  men  from  occupying  the  positioa 
of  conductor  of  a  passenger  train;  and  tn 
doing  so  the  state  does  not: 

I.  Vnconstitntionally  Interfere  with  the 
right  of  eoBtract,  baeaiue: 

-^f  V.  a. 


b,Goo^* 
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.  Tfafl  *t«te  hu  tbe  power  to  pnvent  in- 
dividukla  from  nuking  certain  kinds  of 
contrtMto  la  regard  to  which  tbe  Federal 
Constitution    t^eja   no    [Mrotection. 

Ibid.;  OUen  T.  Smith,  195  U.  8.  33Z,  49 
L.  ed.  224,  is  Bup.  Ct.  Rep.  62;  Otis  t. 
Parker,  187  U.  S.  606,  47  L.  ed.  929,  23 
Sup.  Ct.  Rep.  iaSi  Holden  t.  H^rdr,  ISO 
U.  8.  36S,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
38S;  Northern  Securities  Co.  v.  United 
SUtei,  193  U.  S.  1S7,  4B  L.  ed.  679,  S4 
Sup.  Ct.  Rep.  436;  St  Louis,  I.  M.  &  S.  R. 
Co.  r.  Paul,  ITS  U.  B.  404,  43  L.  ed.  748, 
IB  Sup.  Ct.  Rep.  410;  Knoirille  Iron  Co. 
▼.  Harbison,  183  U.  S.  13,  46  L.  ed.  G6,  22 
Sup.  Ct.  Rep.  1;  Allgejer  v.  Louisiana,  106 
V.  8.  ff7S,  41  L.  ed.  832,  17  Sup.  Ct.  Sep. 
427. 

II.  Or  UDConstitutionallr  interfere  with 
tlie  right  to  pursue  a  lawful  occupation,  for: 

A  man  has  no  right  to  engage  in  or  pur- 
sne  any  calling,  the  proper  prosecution  of 
which  requires  a  certain  amount  of  tech- 
nical knowledge  or  profess ional  skill,  the 
lack  of  which  may  result  in  material  in- 
jury  t«  tbe  public  or  individuals,  whieh 
can  be  controlled  in  all  eases,  or,  in  proper 
cases,   to  be   taken   away   by   state   legiila- 

Locbner  t.  New  York,  19S  U.  6.  fi3,  4B 
L.  ed.  940,  25  Sup.  Ct.  Rep.  S39,  3  Ann. 
Gas.  1133;  Smith  v.  Alabsroa,  124  U.  S.  406, 
31  L.  ed.  608,  1  loUri.  Com.  Rep.  804, 9  Sup. 
Ct.  Rep.  584;  Nashville,  C.  &  St.  L.  R,  Co.  v. 
Alabama,  128  U.  S.  03,  32  L.  ed.  352, 2  Inten. 
Com.  Rep.  238,  S  Sup.  Ct  Rep.  iS;  Olsen  v. 
Smith,  —  Tex.  Civ.  App.  — ,  68  S.  W.  320, 
105  U.  S.  332,  49  L.  ed.  224,  25  Sup.  Ct.  Rep. 
62;  1  Tiedeman,  SUte  A  Federal  Control  of 
PeraoiM  &  Property,  p.  242. 

The  l^ialature,  having  the  power  to  pre- 
vent unqualified  men  from  purauiiig  the 
occupation  of  conductors,  bjul  also  the 
power  to  classify  and  the  power  to  pre- 
■cribe  the  one  qualification  of  prior  service. 

Smith  V.  Alabama,  124  U.  S.  466;  31  L. 
ed.  SOS,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct  Rep.  664;  Nashville,  0.  A  St.  L.  R.  Co. 
T.  Alabama,  128  U.  S.  B0,  32  L.  ed.  352,  2 
Inters.  Com.  Hep.  238.  3  Sup.  Ct.  Rep. 
28;  Dent  v.  West  Virginitt,  J29  U.  S.  122, 
123,  32  L.  ed.  020,  9  Sup.  Ct  Rep.  231 ; 
Watson  v.  Maryland,  218  U.  S.  173,  54  L. 
ed.  987,  30  Sup.  Ct  Rep.  044;  Jones  v. 
Brim,  105  U.  S.  180,  183,  41  L.  ed.  077, 
«T8,  17  Sup.  Ct.  Rep.  282,  1  Am,  Neg. 
Rep.  547;  Hawker  v.  New  York,  170  U.  S. 
101,  103,  J07,  198,  42  L.  cd.  I0O4,  1008, 
1007,  18  Sup.  Ct  Rep.  573;  Be  County- 
Seat  of  Linn  County,  15  Kan.  528;  Zi 
parte  Garland,  4  Wall.  333,  379,  18  L. 
«d.  306,  370;  Re  Admission  to  tbe  Bar,  81 
Neb.  68,  84  N.  W.  611;  Wilson's  Applica- 
tion, B  Pa.  Dlst  R.  102;  Re  Dunn,  43  N. 
•S  Ja.  «d. 


J.  L.  309,  SB  Am.  Rep.  600;  A.  B.'s  Af^li- 
eatioD,  4  Johns.  IBl ;  Anonjnuona,  S  Wmid. 
450;  Ex  parte  Sayre,  7  Cow.  368;  Com. 
ex  rel,  Brackenridge  v.  Cumberland  Coun- 
ty, 1  Berg.  A  R.  187;  Re  Admission  to 
Practice  14  S.  D.  429,  86  N.  W.  992; 
Re  Lockwood,  154  U.  S.  116,  38  L.  ed.  029, 
14  Bup.  Ct.  Rep.  1082;  Williams  v.  Peo- 
ple. 121  III.  84,  11  N.  E.  881;  SUU  *. 
Credttor,  44  Kan.  506,  21  Am.  St.  Rep. 
306,  24  Pac.  346;  State  v.  Vandersluia,  42 
Uinn.  129,  B  L.R.A.  119,  43  N.  W.  789; 
Bradwell  v.  Illinoie,  10  Wall.  130,  21  L. 
ed.   442. 

When  the  validity  of  a  statute  is  ques- 
tioned, the  burden  of  proof,  so  to  speak,  it 
upon  those  who  assert  it  to  be  unconstitu- 
tional. If  the  end  which  the  legislature 
seeks  to  accomplish  be  one  to  which  Ita 
power  extends,  although  not  the  wisest  or 
best,  and  yet  not  plainly  and  palpably  un- 
authorized  by  law,  the  court  cannot  inter. 

M'CulIocb  *.  Maryland,  4  Wheat.  316, 
421,  4  L.  ed.  679,  606. 

The  presumption  is  ia  favor  of  the  va- 
lidity  of  tbe  statute;  the  legislature  must 
be  permitted  a  wide  discretion  as  to  the 
selection  of  the  means  to  the  end. 

License  Cases,  G  How.  S04,  12  L.  ed. 
268;  Soon  Hing  v.  Crowley,  113  U.  S.  703, 
28  L.  ed.  1146,  5  Sup.  Ct.  Rep.  730. 

When  a  state  legislature  has  declared 
that,  in  its  opinion,  public  policy  requires 
a  certain  measure,  its  action  should  not  be 
disturbed  under  the  14th  Amendment  nn- 
tesa  the  court  can  clearly  see  that  there 
is  no  fair  reason  for  the  law  that  would 
not  require  with  equal  force  its  extension 
to  others  whom  it  leaves  untouched. 

Missouri,  K.  A  T.  R.  Co.  V.  May,  194  U. 
S.  267.  48  L.  ed.  971,  ti  Sup.  Ct.  Rep.  638. 

Regulations  respecting  the  pursuit  of  a 
lawful  trade  or  businesa  are  of  very  fre- 
quent occurrence  in  the  various  cities  of 
tbe  country,  and  what  such  regulations 
shall  be  and  to  what  particular  trade, 
husinesB,  or  occupation  they  shall  apply, 
are  questions  for  the  state  to  determine, 
snd  their  determination  comes  within  the 
proper  exercise  of  the  police  power  by  tbe 
state;  and  unless  tbe  r^ulstions  are  so 
utterly  unreasonable  and  extravagant  in 
their  nsture  and  purpose  that  tbe  property 
and  personal  rights  of  the  citizen  are  nn- 
neceasarily,  and  in  a  manner  wholly  arbi- 
trary, interfered  with  or  destroyed  without 
due  process  of  law,  they  do  not  extend  be- 
yond the  power  of  the  state  to  pass,  and 
they  form  no  subject  for  Federal   interter- 

Gundling  t.  Chicago,  177  U.  S.  183,  IBS, 
44  L.  ed.  726,  728,  20  Sup.  Ct.  Rc^.  633. 
And  the  courts.  In  passl^  opof  the  va- 
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llditf  of  k  aUtute,  should  bold  ■trongly  to 
the  presumption  that  the  legiilftture  hkd. 
In  the  enactment  of  the  police  r^ulation 
under  inquirj,  the  lole  desire  wai  inten- 
tion of  Uierebf  promoting  the  puhli'c  health, 
eoafort,  and  safety  by  the  prohibition  of 
•ome  act  injurious  thereto.  If  the  statute 
admits  of  two  constructions,  one  of  wEiieh 
is  a  reasonable  exercise  of  the  police  pow- 
er and  the  other  is  UDreasonable,  in  that 
it  promotes  or  does  not  promote  the  pub- 
lic interests,  the  former  conBtruction 
should  be  adopted,  and  the  statute  sus- 
tained as  a  constitutional  exercise  of  the 
police  power. 

People  ex  rel.  Nechamcus  t.  Warden,  144 
N.  Y.  520,  27  UR.A.  718,  89  N.  E.  686; 
1  Tiedeman,  State  k  Federal  Control  of 
Persons  ft  Property,  p.  23S. 

Mr.  Justice  Lamar  deliTcred  the  opinion 
of  the  court: 

W.  W.  Smith,  the  plaintiff  in  error,  a 
man  forty-seven  years  of  age,  had  spent 
twenty-one  years  in  the  railroad  buainesi. 
He  had  never  beei.  a  braVeman  or  a  con- 
ductor, hut  for  six  years  he  served  as  fire- 
man, for  three  years  ran  as  extra  engineer 
on  a  freight  train,  for  eight  years  wan  engi- 
neer on  a  mixed  train,  hauling  freight  and 
passengers,  and  for  four  years  had  been 
engineer  on  a  passenger  train  of  the  Texas 
A  Quif  Railway.  On  July  22,  lOlO,  he  acted 
as  conductor  of  a  freight  train  running  be- 
tween two  Texas  towns  on  that  road.  There 
is  no  claim  in  the  brief  for  the  state  that  he 
was  not  competent  to  perform  the  duties  of 
that  position.  On  tbe  contrary,  it  affirma- 
tively and  without  contradiction  appeared 
that  the  plaintiff  in  error,  like  other  locomo- 
tive engineer!,  waa  familiar  with  the  duties 
of  that  position,  and  was  competent  to  dis- 
charge them  with  skill  end  efficiency.  He 
was,  however,  foucd  guilty  of  the  olTense 
of  violating  tbe  Texas  statute  which  makes 
it  unlawful  tor  any  peraon  to  actf  as  con- 
ductor of  a  freight  train  without  having 
[636]  previously  served  tor  two  years  as 
eonductor  or  brakeman  on  sueb  trains.  On 
that  verdict  he  was  sentenced  to  pay  a  flne^ 
and  the  judgment  having  been  affirmed,  the 
ease  is  bere  on  a  record  in  which  he  eon- 
tends  that  tbe  statute  under  which  he  was 


convicted  violated  the  provisions  of  the  14tb 
Ausndmeat. 

1.  Life,  liher^,  proper^,  and  tba  equal 
protection  of.  the  law,  grouped  together  in 
the' Constitution,  are  so  reiutcd  that  tlie 
deprivation  of  any  one  of  those  separate  and 
independent  rights  may  lessen  or  extinguish 
the  value  of  the  other  three.  In  so  far  as 
a  man  is  deprived  of  the  right  to  labor,  his 
liher^  is  restricted,  his  capacity  to  c«m 
wages  and  acquire  property  is  lessened,  and 
he  is  denied  the  protection  which  the  law 
affords  those  who  are  permitted  to  work. 
Liberty  means  more  than  freedom  from 
servitude,  and  the  constitutional  guaran^ 
is  an  assurance  that  tiie  citixen  shall  b« 
protected  in  the  right  to  us:  his  powers  of 
mind  and  body  in  any  lawful  calling. 

If  the  service  is  public,  the  state  may  pre- 
scribe quaiiflcations  and  require  an  exami- 
nation to  test  the  fitness  of  any  person  to 
engage  in  or  remain  in  tbe  public  calling. 
Be  Lockwood,  154  U.  S.  116,  38  L.  ed.  92S, 
14  Sup.  Ct.  Bep.  10B2;  Hawker  v.  New  York, 
no  U.  S.  18B,  42  L.  ed,  lOOS.  IS  Sup.  CL 
Rep.  B73;  \Sataon  v.  Maryland,  218  U.  8. 
173,  B4  L.  ed.  087,  30  Sup.  Ct.  Rep.  644. 
The  private  employer  may  likewise  fi-t 
standards  and  test^,  but,  if  his  business  is 
one  in  which  the  public  health  or  safety  is 
concerned,  the  state  may  legislate  so  as  to 
exclude  from  woik  in  such  private  calling 
those  whose  incompetence  might  cause  in- 
jury to  tbe  public.  But,  ab  the  public  in- 
terest, is  the  basis  of  such  legislation,  the 
tests  and  prohibition  should  be  enacted  with 
reference  to  that  object,  and  so  as  not  un- 
duly to  "interfere  with  private  business,  or 
impose  unusual  and  unnecessary  restrictions 
upon  lawful  occupations."  lAwton  v.  Steele, 
162  U.  B.  137,  38  L.  ad.  388,  14  Sup.  Ct 
Rep.  49S, 

A  discussion  of  legislation  of  this  nature 
is  found  in  Nsahville,  C.  A  St.  L.  R.  Co.  v. 
Alabama,  12B  U.  S.  S8,  32  L.  ed.  353,  t 
Inters.  Com.  Rep.  238,  9  Sup.  Ct  Ktp.  88, 
where  this  court  sustained  the  validity  of  a 
statute  which  required  [63T]  ell  locomo- 
tive ragineers  to  submit  to  an  examination 
for  color  blindness,  and  then  provided  tliat 
those  unable  to  distinguish  signals  sliould 
not  act  as  engineers  on  railroad  trains.  That 
statute  did  not  prevent  any  competent  pcr- 


tSec.  8.  If  any  person  shall  act  or  engage 
to  act  as  a  eonductor  on  a  railroad  te-ain 
in  this  state  without  having  for  two  (2) 
years  prior  thereto  served  or  worked  in 
the  capacity  of  a  brakeman  or  conductor 
on  a  freight  train  on  a  line  of  railroad,  he 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  of  not  less 
than  C26  nor  more  than  fSOO,  and  each 
day  he  ao  engage*  shall  wnrtitute  a  separate 
offense. 
tlSl 


Sec.  3.  If  any  person  shall  knowingly  ^ 
gage,  promote,  require,  persuade,  prevail 
upon,  or  cause  any  person  to  do  any  a«t  in 
violation  of  the  provisions  of  the  two  pre- 
ceding   sections    of   this    act,    he   shall    be 


more  than  $500,  and  each  day  he  ■• 
engages  shall  constitute  a  aeparate  offcoaL 
[Tex.  Lawi  lOW,  chap.  M.] 
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■on  from  being  employed,  but  opemted  men- 
Ij  to  exclude  thoee  wh«,  oa  ezuDinBtion, 
were  found  to  be  phyeleklly  unfit  for  the  die- 
charge  of  a  dutf  where  defective  fyeaight 
«»■  almott  ecrtsin  to  cauae  loca  of  life  or 
limb.  Another  case  cited  bj  the  plaintiff  la 
error  U  that  of  Deui  y.  Weet  Virglaia,  IXt 
V.  8. 114,  32  L.  ed.  623,  9  Sup.  Ct.  Hep.  281. 
The  act  there  uader  renew  provided  that  do 
one  except  licensed  phjsicana  should  be  al- 
lowed to  practiM  mediciae,  and  declared 
that  licenees  should  be  issued  bj  the  state 
board  of  health  only  to  thoee  <1)  who  were 
graduates  of  a  reputable  medical  collegei 
(2)  to  those  who  liad  practised  medicine 
continuously  for  ten  years;  or  (3)  to  thoae 
who,  after  ex smi nation,  were  found  quali- 
fied to  practice.  Ten  years'  experience  was 
accepted  as  proof  of  fitness,  but  auch  experi- 
ence was  not  made  the  sole  test,  since  the 
privilege  of  practising  waa  attainable  hy  all 
others  who,  by  producing  a  diploma  or  by 
standing  an  examination,  could  show  that 
they  were  qualified  for  the  performance  of 
the  duties  of  the  profession.  In  answer  to 
the  contention  that  the  act  waa  void  be- 
cause it  deprived  the  citlwn  of  the  liber^ 
to  contract  and  the  right  to  labor,  the  court 
■aid  no  objection  could  be  raised  to  the 
statutory  requirements  "because  of  their 
stringency  or  difficulty.  It  is  only  when 
they  have  no  relation  to  such  calling  or  pro- 
fession, or  are  unattsinable  by  such  reason- 
able study  and  application,  that  they  can 
operate  to  deprive  one  of  hla  right  to  pursue 
a  lawful  vocation." 

The  necesuty  of  avoiding  the  fixing  of 
arbitrary  testa  by  which  competent  persons 
would  be  excluded  from  lawful  employment 
U  also  reeogniied  In  Smith  y.  Alabama,  1S4 
U.  8.  466,  480,  31  L.  cd.  fiOS,  1113,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Hep.  ce4.  There 
the  act  provided  that  all  engineers  should 
secure  a  license,  and  in  sustaining  the 
[638]  validity  ol  the  statute  the  court 
pointed  out  that  the  law  "requires  that 
every  locomotive  engineer  shall  have  a 
license,  but  It  does  not  limit  the  num- 
ber of  persons  who  may  be  licensed,  or 
prescribe  any  arbitrary  conditions  ot  the 
grant."  This  and  the  other  cases  es- 
tablish, beyond  controversy,  that,  in  the 
exercise  of  the  police  power,  the  state 
nay  prescribe  tests  and  require  a  license 
from  thoae  who  wish  to  engage  In  or  remain 
in  a  private  calling  affecting  the  publie 
aafety.  The  Hber^  of  contract  is,  of  course, 
not  unlimited;  but  there  b  no  reason  or 
authority  for  the  proposition  that  con- 
dltionl  may  be  imposed  hy  statute  which 
will  admit  some  who  are  competent  and 
arbitrarily  exclude  others  who  are  equally 
competent  to  labor  on  terms  mutually  satis- 
factory to  empli^er  KUd  employee-  Nom  oI 
IS  lb  «d. 


the  eaasa  lata  ins  the  propoaltion  that, 
under  the  power  to  eeeure  the  public  safety, 
a  privil^ed  class  can  b«  created  and  be  then 
givm  a  monopoly  ol  the  right  to  work  In  a 
special  or  favored  position.  Such  a  statute 
would  abut  the  door,  without  a  hearing, 
upaa  many  perwms  and  classes  of  persons 
who  were  ^impetent  to  serve,  and  would  de- 
prive them  ot  tbe  liberty  to  work  la  a  call- 
ing they  were  qualiOed  to  till  with  safety  to 
the  public  and  benefit  to  themselves. 

i.  The  statute  here  under  consideration 
permita  those  who  had  been  freight  qon- 
ductOTS  for  two  years  before  the  law  waa 
passed,  and  those  who  for  two  years  have 
been  freight  conductors  in  other  statea,  to 
act  In  the  same  capacity  in  the  state  of 
Texas.  But  barring  these  exceptional  cases, 
the  act  permits  brahemen  on  freight  trains 
to  be  p'-moted  to  the  position  of  eor>ductor 
on  a  freight  train,  but  excludes  all  other 
citizens  of  the  United  States  from  the  right 
to  engage  fa  such  servioe.  Tbe  statute  does 
not  require  the  brakcman  to  prove  his  fit- 
ness, though  it  does  prevent  all  jthers  from 
showing  that  they  are  competent.  The  act 
prescribes  no  otlier  qualification  for  ap- 
pointment as  condi'-ctor  than  that  for  two 
yeOTB  the  [639]  applicant  should  have 
been  a  brakeman  on  a  freight  train,  but  af- 
fords no  opportunity  to  any  others  to  prove 
their  fitness.  It  thus  absolutely  excludes  the 
whole  body  ot  the  public,  including  many 
railroad  men,  from  the  right  to  secure  em- 
ployment as  conductor  on  a  freight  train. 

For  it  is  to  be  noted  that  under  thlr  stat- 
ute, not  only  the  general  public,  but  also 
tour  classes  of  railroad  m:n,  familiar  with 
the  movement  and  operation  of  trains,  and 
having  the  same  kind  of  experience  as  a 
brakeman,  are  given  no  chanit  to  show  their 
competency,  hut  are  arbitrarily  denied  the 
right  to  act  aa  conductors.  The  statute  ex- 
cludes firemen  and  engineer*  of  all  trains, 
and  all  briJiemen  and  conduetora  of  paa- 
senger  traina  But  no  reason  is  suggested 
why  a  brakeman  on  a  passenger  train  should 
be  denied  the  right  to  servo  In  a  position 
that  the  brakeman  on  a  freight  train  is  per- 
mitted to  fill  Both  have  the  same  class  of 
work  to  do,  both  acquire  the  same  familiar- 
ity with  rules,  signals,  and  methods  of 
moving  and  distributing  cars,  and  if  the 
training  of  one  qualifies  him  to  serve  as  con- 
ductor, the  like  training  of  the  other  should 
not  exclude  htm  from  the  right  to  earn  his 
living  In  the  same  oceupa.iou. 

It  is  argued  in  the  brief  for  tiie  state  that, 
in  practice,  brakemen  on  freight  trains  are 
generally  promoted  to  the  losition  of  freight 
conductors,  and  then  to  the  position  of  con- 
ductors on  passengw  trains.  And  yet,  under 
this  act,  even  paaaenger  eonductors  of  the 
greatest   azperieBea   aad   hlfhsat   eapad^ 
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would   b«  pnnubed  U  tliej  meted  u  freight 
eoadueton  without  luiviiig  prcvioutlj  be«n 


Tb*  itatute  not  oulj  prevents  experienced 
and  eompeteat  men  in  the  pasKnger  Mrviee 
from  Acting  u  freight  condnctoTK,  but  it  fx- 
ehidca  the  engiDcer  on  &  freight  train, — 
enn  Ihongh,  under  the  rnlec  of  all  railroada, 
the  freight  engineer  now  acts  as  conductor  in 
the  event  the  regular  conductor  is  disabled 
em  route.  Thia  general  custom  [640]  i«  a 
practical  recognition  of  their  qualiScation, 
and  is  founded  on  the  fact  that  the  engineer, 
bj  vitlue  of  his  position,  is  familiar  with 
the  rules  and  signals  relating  to  tile  train's 
movement,  and  peculiarly  qualified  for  the 
performance  of  the  duties  of  conductor.  If 
we  cannot  take  judicial  iinowledge  of  these 
facts,  the  record  contains  affirmative  proof 
on  the  eub.ect.  For,  according  to  the  testi' 
monjt  of  the  state's  witness,  "acting  as  en- 
gineer on  [641]  a  freight  train  would 
better  acquaint  one  with  the  knowledge  of 
how  to  operate  a  freight  train  than  acting 
as  hrakemaa."  And  jet,  though  at  least 
eqaallj  competent,  the  engineer  is  denied 
the  right  to  serve  as  conductor,  and  the  ex- 
clusive right  of  appointment  and  promotion 
to  that  position  la  conferred  upon  bralcemen. 

S.  So  that  the  case  distinctly  raises  the 
question  aa  to  whether  a  statute,  in  permit- 
ting certain  competent  men  to  serve,  can  laj 
down  a  test  which  absolutely  prohibits  other 
competent  men  from  entering  the  aame 
private  employment.  It  would  seem  that  to  , 
ask  the  question  is  to  answer, — and  the  an- 
swer in  no  way  denies  the  right  of  the  state 
to  require  examinations  to  test  the  fitness 
and  capacity  of  brakemen,  firemen,  engi- 
neers,    and     conductors    to    enter    upon    a : 


service  fraught  with  so  maeh  of  risk  t» 
themselves  and  to  the  public.  But  all  men 
are  entitled  to  the  equal  protection  of  the 
taw  in  their  right  to  work  for  the  support  of 
themselves  and  families.  A  statute. whiA 
permits  the  brakeman  to  act, — because  he  ia 
presumptively  competent, — and  prohibits  the 
employment  of  engineers  and  all  others  who 
can  affirmatively  prove  that  they  are  like- 
wise competent,  is  not  ntnSned  to  seiniring 
the  public  safety,  but  deniee  to  many  the 
liberty  of  contract  granted  to  brakemen, 
end  operates  to  establish  rules  of  promotio* 
in  a  private  employment- 

If  brakemen  only  are  allowed  the  right  of 
appointment  to  the  position  of  condnctors, 
then  a  privilege  is  given  to  them  which  is 
denied  all  other  citizens  of  the  United 
States.  If  the  statute  can  Qx  the  class  frmn 
which  conductors  on  freight  trains  shall  be 
taken,  another  statute  could  limit  the  class 
from  which  brakemen  and  conductors  om 
passenger  trains  could  be  selected,  and  to^ 
progressively,  the  whole  matter  as  to  who 
could  enter  the  railroad  service,  and  who 
could  go  from  one  position  to  another,  woiild 
be  regulated  by  statute.  In  the  nature  «f 
tlie  cose,  promotion,  is  a  matter  of  private 
business  management,  and  ^642]  should 
be  left  to  the  carrier  company,  which, 
bound  to  serve  the  public,  is  held  ta  the 
exercise  of  diligence  in  selecting  competent 
men,  and  responsible  in  law  for  the  acta 
of  those  wbo  flU  any  of  these  positions. 

4.  There  was  evidence  thr.t  Smith  safely 
and  properly  operated  the  train  which  had 
in  if  ears  containing  freight  destined  for 
points  in  Texas,  Missouri,  Oklahoma,  and 
Kansas.  But  in  view  of  what  has  been  said 
it  is  not  necessary  to  consider  whether  the 


tl  understand  the  railroad  business,  and 
know  that  a  locomotive  engineer  learns  as 
much  about  how  a  freight  train  should  be 
operated  by  a  conductor  as  a  brakeman  or 
conductor.  Acting  as  engineer  on  a  freight 
train  will  better  acquaint  one  with  a  knowl- 
edge of  how  to  operate  a  freight  train  tlian 
acting  as  bralieman.  Under  the  rules  of 
all  railroads,  and  of  the  Texas  t  Gulf  Rail- 
way Company,  the  engineer  is  lield  equally 
responsible  with  the  conductor  for  the  safe 
operation  of  tlie  train.  All  orders  are  given 
to  the  engineer  as  well  as  to  the  conductor. 
Every  order  sent  to  a  conductor  in  a  train 
is  made  in  duplicate,  and  one  copy  of  it 
is  given  to  the  conductor  and  the  other  to 
the  engineer.  It  is  a  rule  with  railway  com- 
panies that  if  anything  should  happen  to 
disable  the  conductor,  or  in  any  way  pre- 
vent his  proceeding  with  bis  train,  tlie  en- 
gineer is  to  immediately  take  charge,  of  the 
train  and  handle  it  into  the  terminal.  The 
engineer  is  constantly  with  the  train  and 
knows  all  of  the  signals,  knows  how  the 
couplings  are  made,  knows  how  the  cars 
are  switched  and  distribtited,   and  knows 
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how  they  are  taken  into  the  train  and  trans- 
ported from  one  place  to  another.  An  engi- 
neer is  so  constantly  associated  with  all  um 
work  of  a  conductor  on  a  freight  train  that 
he  should  know  as  much  about  how  a 
freight  train  should  be  operated  by  a  con- 
ductor as  the  conductor  himself.  All  mo- 
tions of  the  conductor  that  pertain  to  the 
safe  operation  of  the  train  are  being  car* 
ried  on  in  his  presence  and  within  his  o^ 
servation  all  the  time.  The  matter  of  band- 
ling  the  way  bills  and  ascertaining  the 
destinations  of  the  cars  in  his  train  is  easy 
and  plain,  and  it  does  not  take  a  person 
that  nas  had  experience  as  a  conductor  to 
understand  that  part  of  his  service.  The 
wa^  bills  are  plainly  written  and  the  deati- 
nationa  plainly  given,  and  booking  the  war- 
bills  and  delivering  them  with  &e  cars  is 
clerical,  and  can  be  done  by  anyone  that 
can  read  sifd  write  and  who  has  ordinary 
sense.  Every  act  that  is  to  be  done  by  the 
engineer,  and  all  of  the  conductor's  acts 
with  rcterenoe  to  this  sre  in  the  view  and 
observation  of  the  engineer. 
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pUintlff,  H  engineer,  «m  in  a  p<wition  to 
r»iM  the  point  thftt,  under  the  decUion  in 
tlw  Adwna  BiprcM  CkM  (Bftrrett  *.  Kew 
York,  £32  U.  S.  14,  ante,  483,  34  Sup.  Ct 
Bep.  203)  the  atatute  interfered  with  in- 
tentate  eommerce.  The  Judgment  ia  re- 
wwd  wad  the  caae  renumded  to  the  Court 
of  Criminal  Appeals  of  the  Btate  of  Teiaa 
for  further  proceeding*  not  ineoosiatent 
with  thli  opinion. 
Reveraed. 

Mr.  Juitiee  Holmc«  disaent*. 


(See  B.  C.  Reporter'!  ed.  648-662.) 

StMtuten  —  wbiMniar  aaull  validity. 

1,  One  against  whom  judgment  nat  ren- 
dered upon  a  claim  which  did  not  arise  oui 
of  interstate  commerce  may  not  urge  thi' 
invalidity  under  the  commerce  clause  of 
the  Federal  Constitution  and  the  interstate 
commcreo  act  of  Februan'  4,  1887  (£4  Stat. 
at  L.  379,  chap.  104,  U.  S.  Corap.  Stat. 
1901,  p.  S1S4).  and  ita  amendments,  of 
Texas  Laws  ]fl09,  p.  93,  allowing  a  reason- 
able attorney's  tee  to  the  aucceeaful  plain- 
tiff in  a  suit  upon  a  claim  against  "any  per- 
son or  corporation  doing  business  in  this 
state,  for  persona)  services  rendered,  or  for 
labor  done,  or  for  material  furnished,  or 
for  overcharges  on  freight  or  express,  or 
for  any  claim  for  lost  or  damaged  freight, 
or  for  stock  killed  or  Injured  by  such  per- 
son or  eorporatiob,  its  agents  or  employees," 
where  tbe  claim  was  not  paid  within  thirty 
days  after  demand,  and  the  recovery  is 
for  the  full  amount  claimed. 
[For  other  cases,  see  Btilatei.  I.  d,  S,  In  Dt- 

Stst    Sup.   Ct.    1908.) 
Ooata   and    reea   —   allowing   attorney's 

fee  to  sncceasfnl  plaintiff. 

S.  Tie  Federal  Supreme  Court  will  not, 
in  the  absenes  of  a  controlling  decision  by 
the  state  courts,  limit  to  natural  peraonn 
the  benefit  of  the  provisions  of  Texas  Laws 
1909,  p.  93,  allowing  a  reasonable  attor- 
ney's fee  to  the  succesBful  plaintifT  in  a 
suit  upon  a  claim  against  "any  person  or 
corporation  doing  business  In  this  state,  for 
personal  services  rendered,  or  for  )abor 
done,  or  for  material  furnished,  or  for  over- 
ehargea  on  freight  or  express,  or  for  any 
claim  for  lost  or  damaged  freight,  or  for 
stock  kiiled  or  injured  by  sueh  person  or 


corporation,  its  agents  or  employee*,"  where 


(For  other  cases,  see  Coats  aod   Few,  IT.,  ID 
DIcest  Sup.  Ct  1B08.1 

Statutes  —  who  may  assail  validity. 

5.  Tbe  validity  of  the  provisions  of  Tsou 
Laws  1901I,  p.  03,  sltowing  an  attorney's 
fee  to  the  successful  plaintiff  in  suits  upon 
certain  designated  claims  not  paid  within 
thirty  days  after  demand,  where  the  recov- 
ery IB  for  the  full  amount  claimed,  may 
not  be  assailed  by  a  defendant  upon  tile 
ground  that  natural  persons  only  may  avail 
themselves  of  its  benefits. 

[For  other  csaei,  in  Statutes,  I.  d,  S,  In   Di- 

■rit  Sup.  Ct.  1908.] 
constitutional    law  —  equal   protection 

of  the  laws  —  allowing  attorney's  fee 

to  Buccessfiil  plaintiff. 

4.  There  is  no  denisl  of  the  equsl  pro- 
tection of  the  laws,  contrary  to  U.  S.  Const., 
14th  Amend.,  in  the  provisions  of  Texas 
Laws  1D09,  p.  93,  for  the  allowance  of  a 
reasonable  attorney's  fee  of  not  over  (20 
to  the  successful  plaintiff  in  a  suit  in  which 
an  attorney  is  actually  employed  upon  a 
claim  not  e'xceeding  (200,  against  ''any  per- 
son or  corporation  doing  business  in  this 
state,  for  personal  services  rendered,  or  for 
labor  done,  or  for  mafrrial  furnished,  or 
for  overcharges  on  freight  or  express,  or  for 
nny  claim  for  lost  or  damaged  freight,  or 
for  stock  killed  or  injured  by  such  person 
or  corporation,  its  agents  or  employees." 
where  such  claim  is  not  paid  within  thirty 
days  after  demand,  and  the  recovery  is  tor 
the  full  amount  claimed,  aince  this  iitatuta 
makes  no  ciasslflcation  of  debtors,  and  the 
kinds  of  claims  included  cover  a  wide  range, 
and  do  not  sppcar  to  have  been  grouped  for 
the  purpose  pi  bearing  against  any  class  or 
claMes  of  cititens  or  corporations. 
[For  other  ctari,  see   Cooslltutianal   Law,   IT. 

a,  e,  IB   Digest  Bup.  Ct.  1908.] 
Conslflntional    Uw  —  equal    protection 

of  the  laws  —  allowing  attorney's  tco 

to  snccesHtuI  plaintiff. 

6.  The  mere  fact  that  attorneys'  fees  are 
allowed  by  Texas  Laws  IU09,  p.  93,  to  suc- 
cessful plaintiffs  only,  and  not  to  success- 
ful defendants,  does  not  involve  a  denial  of 
the  equal  protection  of  the  laws,  contrary 
to  U.  S.  Const.  I4th  Amend.,  if  the  classifl- 
cation  is  otherwise  reasonable. 

[For  other  case*,  see  CoBstltulional  Law.  IT. 

a.  e,  la  Digest' Sap.  Ct.  1908.] 
Constitutional    law    —    doe    proceaa    of 

law  ^  allowing  attorney's  fee  to  snc- 

ceiwfnl  plaintiff. 

B,  Due  process  of  law  Is  not  denied,  con- 
trary to  (j.  S.  Const.,  ]4th  Amend.,  by  tbe 
provisions  of  Texas  Laws  1909,  p.  93,  for 
the    allowance    of    a    reiksonable    attorn^'s 


Note. — On  validity  of  statutory  provi- 
sion for  attorneys  fee — see  notM  to 
Builders'  Supply  Depot  v.  O'Connor,  17 
LJt.A.(N.S.)  910;  and  Louisville  Safety 
Vault  ft  T.  Co.  T.  Louisville  4  N.  R.  Co. 
14  LJLA.  S86.. 

On  unconstitutional  ineqnati^  or  dis- 
ss It.  ed. 


crimination  in  sUtntes  allowing  attorneys' 
fees — see  note  to  Farmers'  4  H.  Ins.  Co.  v. 
Dobney,  47  L.  ed.  U.  8.  821. 

As  to  who  may  raise  objection  thst  stat- 
ute eontains  an  unconstitutional  'discrimina- 
tion—see note  to  Pugh  v.  Pugh,  32  L.R,A. 
mS.)  954. 
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4m  of  not  over  «S0  to  the  auccewful  pUln-  U.  B.  3M,  H  L.  ed.  7B0,  42  UB^.iNA) 
tW  in  ft  auit  in  whlcli  ma  attorney   ia   *c-  loi,  32  Bup.  Ct.  Rep.  403;  IntenUtc  Com- 
«Ullr  einplojed  upon  a  claim  not  exceeding  „,««  CommiHlon  v.  Louisville  A  N.  R.  C^ 
|SO0    BgainHt    ■  eny    per™    or    corporation  227  u.  S.  88,  57  L.  ed.  431,  33  Sup.  Ct  Rep. 
t^^.''r^%i^*r''?ort^■r  '^nr«  X  }»J,B«^lay  .  Bichn.^d,  227  u\  481.  /l 
uateriAl   (umidiid,  or   for   overehrrKM   on  L.  ed.  606,  33  8np.  Ct.  Rep.  318;  Chicago,  M. 
<rilcht  or  expreaa,  or   for   any   claim  lor  *  St  P.  R.  Co.  t.  Polt,  232  U.  8.  I«R.  ante, 
tot  or  damaged  freight,  or  for  stock  killed  W4,  34  Sup.  Ct.  Rep.  301. 
-or  injured   by  BUch  peraon  or  eorpontion,  ,^„  .„„.__.„  »„,  A.t^A.^t  1-  .■.™ 
if  a^nta  or  employe,"  where  .nS  claim  ^"^  •PPe»™''«  '»'  defendant  in  error, 
-la   n^  paid  within   thirty    daya   after   de- 
mand,   and    the    recovery    is    for    the    full  Mr.  Justice  Pltner  dellTered  the  opinion 
amount  claimed.  of  the  court: 
■"iV"di7"b5^  Jf^ffi"""  ""■  "■  Thi.  «tlo.   .«  toougM  ta   tl,.  JnMIc 

eonrt  to  recover  the  aum  of  tl0.7S  alleged 

[No.  S22.]  ^  ^  ^"*  **  w^Ses  from  the  defendant  (now 

plaintiff   in   error)    to  the  plaintiff   below, 

A  .-...•>  .             ~.    .1,...      n    ti  I  >i  with  an  nttorner's  fee  of  tH.     The  fee  wai 

Submitted  February  24,  1014.    Decided  May  ,  ,       .        ,      l        ,  .          •               .     t    .w. 

^'       '..                               '  claimed    only   by    virtue   of   an    act   of    the 

'^'   ""■  I^Blature,  approved  March  IB.  1900.  Lawa. 

p.    S3,   now   forming;   arte.   SHS    and    2170, 

J  N  ERROR  to  the  JuBtiM  Court,  Precinct  j„      j{g.      Civ.    Stet     1B11.       Defendant 

No.  T.  of  Dallai  County,  m  the  State  of  ,pecl.ny  eiceptcd  to  this  part  of  pUintiff'. 

Texaa,  to   review  a  judgment  allowing  an  ^,,4^    ^  t,,e  ground  that  the  act  wna  in- 

jUtomey-a  fee  to  the  iuccesaful  plaintiff  in  ^,,ij  ^,  conatituting  a  burden  upon  inter- 

a  ault  upon  a  claim  not  paid  after  demand.  ^^^  eommerre,  contraiy  to  the  commerce 

MS\TW,tA.  einuu  of  the  Federal  Constitution  and  the 

ITie  facta  are  aUted  in  the  opinion.  ^^t  to  regwUte  commerce  and  ameodmenU 

Uewre.   JoHeph    M.   Brjaou   and  AldlB  thereof,    and    as  violating   the    'equal    pro- 

B.  Browne  aubmitted  the  cause  for  pUin-  tection"   and   "due   process"  cUuses   of  the 

-tiff   in  error.     Messrs.   Alexander   S.   Coke  14th    'Amendment.      Notwithstanding    thcar 

and  A.  H.  McRnight  were  on  the  brief:  contentions,  judgment  was  rendered  in  favor 

The  statute  in  question  la  void  because  in  of  plaintiff  for  the  amount  claimed,  includ- 

conflict  with  that  provision  of  |  1  of  the  14tli  ing  the  attomey'a  fee.    Under  the  loc«l  prac- 

Amendment  to  the  Constitution  of  the  Unit-  tl(e,  no  appeal   lies  from  a  decision  of  the 

.ed  SUtea  which  guarantees  the  equal  pro-  justice  court  to  a  higher  state  court  in  a 

tection  of  the  lawa.  csae    involving   leas   thon   920,   and    so  the 

Gulf,  C.  A  S.  F.  R.  Co.  V.  Ellis,  166  U.  judgment  is  brought  directly  here  by  writ 

■8.  ISO,  41  L.  ed.  «»6,  17  Sup.'W.  Rep.  266;  of  error  for  a  review  of  the  Federal  qnes- 

AtebisM,  T.  k  S.  F.  R.  Co.  v.  Matthews,  174  tions. 

U.  8.  06,  43  L.  ed.  009, 19  Sup.  Ct.  Rep.  609;  The  statute  in  question  (including  Its  eap- 

•Cottlng   T.    Kansas   City    Stock    Yards   Co.  tion)  is  set  [646]  forth  in  the  margin.t  ThU 

(Cotting  V.  Godard)   183  U.  B.  78,  48  L.  ed.  is  the  same  act  that  waa  held  invalid  nnder 

■82,  22  Bup.  Ct  Rep.  30;  Connolly  v.  Union  the  state  Constitution  by  the  court  of  civil 

Sewer  Pipe  Co.  184  U.  S.  MO,  46  L.  ed.  670,  appeata  tn  Ft.  Worth  ft  D.  C.  R.  Co.  v.  Loyd, 

22  Sup.  Ct.  Rep.  431;  Southern  R.  Co.  v.  —  Tex.  Civ.  App.  — ,  182  8.  W.  80B.  because 

Greene,  216  U.  B.  400,  64  L.  ed.  638,  SO  Sup.  of  which  decision  this  court,  in  Gulf,  0.  A 

Ct  Rep.  287,  17  Ann.  Cas.  1247;  Yick  Wo  v.  [6*7]  8.  F.  R.  Co.  v.  Dennis,  224  U.  S.  603, 

Hopkins,  H8  U.  S.  866,  30  L.  ed.  220,  6  Sup.  68  L,  ed.  860, 32  Bup.  Ct  Rep.  642.  reversed  a 

■Ct  Rep.  1064;  Central  R.  Co.  v.  Mnrphey,  judgment   that   included   an  attomej^   fee, 

1S6  U.  S.  194,  4S  L.  ed.  444,  26  Sup.  Ct.  Rep.  without  passing  upon  the  question  whetbw 

-218,  a  Ann.  Caa.  614.  „..       ...      _        -.      ..    "_ 7-— 

an.      ^  -i.i.t...  *!..«  ..»,_i.(,».  «*  ■  1  «f  'TAn   Act  to  Rnru  ate  the  Preaentation 

.v^r,.V*  IT  *•'■*  P":'"'™  "'.;  ;,<■'  .nd  collection  of  cfsims  for  Per^mal  Serv- 

the    14th    Amendment   to   the    Conrtitutlon  ,^,  „^  ,„^  Lai^^  Rendered  or  for  UaterUI 

of  the  United  States  which   prohibita  th.-  Furnished,  or  for  Overcharges  In  Freight  or 

■taking  of  property  without  due  process  of  l':.Tpress,  or  for  Any  Claim  for  Lost  or  Dam- 
law,  aged   Freight,    or    for   Stock    Killed    or    la- 
Barbier  v.  Connolly,  1  IS  U.  S,  27, 28  L.  ed,  jured  by  Any  Person  or  Corporation,  against 

•828,  6  Sup.  Ct  Rep.  387;  Yick  Wo  ▼.  Hop-  ^"7  Perwrn  or  Corporation  Doing  BusineM 

«ns,  118  O.  B.  S66,  30  L.  ed.  220,  6  Sup.  '■■  ^hi*  State   and  Providi^  a  Re*«»j^ 

r*     »-»     iniu.    rJ,*n-n^    ■    ir......    rit»  Anjount  of  Attorney's  Fees  to  be  Recovered, 

£^  u  J'   i^'     7?i..*-*          ^j^,    ,oS  in  Cases  Where  the  Amount  of  Such  Claims 

StoclE  Yards  Ca    (Cotting. t.  Qodard)    1B3  ghall    Not    Exceed    Two    Hundred     fVOO] 

V.  M08,  4«  L.  ed.  108,  22  Sup.  Ct.  Rep.  SO;  Dollars,  and  DecUring  an  Emergency. 

-fit  Louis,  I.  H.  ft  fi.  R.  Co.  V.  Wyu^  t24  "Section  1.    That  hercafCer  any  perwm  tn 

iiss  ass  V.  •. 
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th«  Kct  contravened  the  14th 
And  see  Gulf,  C.  ft  S.  F.  R.  Co.  t.  Thorn,  227 
U.  8.  ST5,  67  L.  ed.  699,  33  Bup.  Ct.  Brp. 
327.  Since  that  time  the  lupreme  court  of 
TezRi,  overruling  the  decision  In  the  Lnyd 
Cue,  his  upheld  the  act  under  the  Texas 
CoBstitution,  in  Miuouri,  K.  A  T.  R.  Co.  t, 
Mfthaflej,  105  Tex.  391,  160  8.  W.  SSI.  We 
must  tlierefore  now  consider  the  Federal 
quest  iona. 

But  Arst,  we  should  note  the  conBtruetioD 
placed  upon  the  act  hy  the  state  court 
Ust  resort.  Section  33  of  article  3  of  the 
Constitution  of  1S78  declares  that  no  bill 
except  appropriation  hills  shall  contain 
more  than  one  subject,  which  shall  be 
preued  in  itg  title;  "but  if  an;  subject 
shall  be  embraced  In  an  act,  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be 
void  onlj  as  to  so  much  thereof  aa  shall 
not  be  so  expresBed."  In  the  case  last 
mentioned  (105  Tex.  3D1.  39B),  the  court 
construed  the  act  ss  limited  in  its  operation 
to  the  purpose  expreiiat'd  in  the  title-,  thst 
is,  as  relating  only  to  the  collection  of 
claims  not  exceeding  $'200  in  amount,  and 
as  conferring;  no  right  upon  persons  having 
claims  exceeding  that  amounl  which  did  not 
exist  independently  of  the  act.  In  reaching 
this  conclusion,  the  court  said ;  "Surely,  the 
legislature  did  not  intend  to  limit  sttorney's 
fees  to  $20  In  a  case  involving  (1,000,  and 
there  is  no  apparent  reaKon  for  allowing.-  ad- 
ditional attorney's  fees  of  t2(,  in  a  case  in- 
volving so  large  an  amount,  but  there  is  a 
sound  reason  for  allowing  and  limiting  the 
amount  of  fee  on  small  claims,  II  the  claim 
be  $200  or  leas,  and  suit  must  be  instituted, 
which  ma'-es  an  attorney  necessary,  it  is- 
a  heavy  tax  on  the  claimant;  therefore,  if  he 
present  a  just  demand  which  is  refused,  the 
recovery  of  the  full  amount  claimed  shows 
that  the  demand  of  payment  should  hsve 
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[048}  been  granted,  aDd  tliia  law  eompela 
■me  r«foa)ng  payment  of  snch  demand  to  pay 
the  cost  and  attorney's  fees,  not  to  exceed 
C20.  The  limitation  of  the  amount  of  the  fee 
to  (20  and  to  cases  In  which  an  attorney  hu 
been  actually  employed  practically  implies 
that  such  action  might  be  prosecuted  with- 
out an  attorney,  which  in  effect  limits  the 
amount  of  the  claim  to  1200  because  the 
only  court  in  which  suits  of  that  character 
could  be  instituted  by  nonprofessional  claim- 
ants, without  the  services  of  an  attorney,  is 
that  of  juitice  of  the  peace,  whose  jurisdic- 
tion cannot  exceed  6200;  there  fore,- the  limi- 
tation in  the  caption  is  in  effect  the  same 
as  that  of  the  body  of  the  law,  because  the 
proviso  in  the  law  can  he  harmonized  witit 
the  title  by  no  other  construction." 

Bo  tar  as  the  present  attack  is  founded 
□pon  the  commerce  clause  and  the  act  to 
regulate  commerce,  it  is  sufficient  to  say 
that  the  judgment  under  review  was  not 
based  upon  a  claim  arising  out  of  interstate 
!,  and  hence  plaintii.  in  error  does 
not  bring  itself  within  the  class  with  re- 
gard to  whom  it  claims  the  act  to  be  in  this 
respect  repugnant  to  the  Constitution  and 
laws  of  the  United  States.  Seabojrd  Air 
Une  B.  Co.  v.  Seegers,  207  U.  8.  73,  TO,  S2 
L.  ed.  lOS,  100,  88  Sup.  Ct.  Bep.  28;  Tyler  v. 
Registration  Ct.  Judges,  170  U.  S.  4011,  400, 
4S  L.  ed.  2£e,  2114,  21  Sup.  Ct.  Rep.  200; 
Hooker  v.  Burr,  1B4  U.  S.  41S,  410,  48  L. 
1040,  1050,  24  Sup.  Ct  Bep.  70^;  New 
York  ex  rel.  Hatch  t.  Bef.rdon,  204  U.  S. 
ISO.  6]  L.  ed.  41A,  422,  27  Sup.  Ct. 
Bep.  188,  0  Ann.  Cas.  73B;  Southern  R.  Co. 

King,  217  U.  S.  G24.  634,  S4  l^  ed.  808, 
671,  30  Sup.  Ct.  Bep.  694;  Standard  Stock 
Food  Co.  V.  Wright,  226  U.  S.  640,  660,  i6 
197.  1201,  i2  Gup.  Ct.  Bep.  784; 
Bosenthal  v.  New  York,  22S  U.  S.  200,  271, 
57   L.   ed.   212,   217,  33  Sup.   Ct.  Bep.   27; 


this  state,  having  a  valid,  bona  fide  claim 
against  any  person  or  corporation  doing 
business  in  this  state,  for  personal  ser vices 
rendered,  or  for  labor  done,  or  for  mnterial 
furnished,  or  for  overcharges  on  freight  or 
express,  or  for  any  claim  for  lost  or  dam- 
aged freight,  or  for  stock  killed  or  injured 
by  such  person  or  corporation,  its  ag<-nts  or 
employees,  may  present  the  same  to  such 
person  or  corporation,  or  to  any  duty 
authorized  agent  thereof,  in  any  county 
where  suit  may  he  instituted  for  the  same; 
and  if,  at  the  expiration  of  thirty  days  after 
the  presentation  of  such  claim,  the  same 
has  not  been  paid  or  satis  fled,  be  may  im- 
medintely  Institute  suit  Uiercon  in  the  prop- 
er court  and  if  he  shall  finallT  establish 
his  claim,  and  obtain  judgment  (or  the  full 
amount  thereof,  as  presented  for  payment 
to  such  person  or  corporation  in  such  court, 
he  shall  he  entitled  to  recover  the  amount 
of  such  claim  and  all  costa  of  suit,  and  in 
addition  thereto  a  reasonable  amount  as 
ft»  li.  ed. 


attorney's  fees,  provided  he  has  an  attorn^ 
employed  in  the  case,  not  to  exceed  twenty 
{120)  dollars,  to  be  determined  by  the 
court  or  jury  trying  the  case;  provided, 
however,  that  nothing  in  this  act  shall  he 
construed  to  reneal  or  in  any  manner  affect 
any  proviaion  of  the  law  now  in  force  giving 


shall  he  considered  as  cumulativL  __ 
Jill  other  remedies  given  to  such  a  person 
or  persona. 

''Seo.  2.  The  fact  that  there  is  no  law  now 
in  force  In  this  state  providing  an  effeetnal 
remedy  for  peraons  having  such  claims  aa 
are  mentioned  in  this  act  creates  an  emer- 
gency and  an  imperative  public  neoessi^  re- 
quiring the  suspension  of  the  oonatitutional 
rule  requiring  bills  to  be  read  on  three 
several  days,  and  this  act  shall  take  effeot 
from  and  aft«r  its  paasagc^  and  it  ia  ao 
enacted. 

'Appnmd  MmiA  19,  UM.- 
72       ""^  Lm,_  ^t:Tr.O;ilC  IIST 
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Fumen'  t  U.  BkT.  Bank  t.  HionetoU,  232 
V.  B.  016,  680,  *nt«,  706,  713,  84  Bup.  Ct. 
Rep.  354;  Fljmouth  Cm!  Co.  t.  Fenni^l- 
Tania,  232  U.  8.  631,  644,  anU,  718,  719,  34 
Sup.  Ct  Kep.  3DB. 

Upon  the  other  questionB,  plaintiff  In 
error  relies  chiefly  upon  Uull,  C.  k  S.  F. 
R.  Co.  V.  Ellia,  IBS  U.  B.  150,  41  L.  ed.  660, 
IT  Sup.  Ct.  Rep.  fiSS.  In  that  caM  a  preri- 
ona  act  of  the  l^alature  of  Texaa  (act  of 
April  0,  I8B9,  Lawi  p.  131 ;  Supp.  to  Saylet'i 
Tex.  CiT.  StatJ  art  4266^;  p.  768)  wa*  held 
repugnant  to  the  14th  Amendment.  That  act 
[MB]  allowed  the  recorery  of  plaintiS'a  at- 
tornejn'  feei  in  certain  clauej  of  casei,  but 
only  where  the  defendant  waa  &  railroad  com- 
pany, and  it  was  adjndged  to  be  InTalid  be- 
cause it  singled  out  a  particular  claaa  of 
debtor!,  and  impoaed  thia  burden  upon  them 
without  any  reasonable  ground  existing  foi 
tbe  diacrimination.  The  classification  wai 
held  to  be  arbitrary,  because  having  nc 
relation  to  the  special  privileges  granted  to 
tbia  class  of  corporations,  or  to  the  peculiar 
features  of  their  business,  distinguiahing 
Missouri  P.  B.  Co.  v.  Humes,  IIS  U.  S.  612, 
Se  L.  ed.  463.  6  Sup.  Ct  Bep.  1110. 

The  present  statute,  however,  differs  In 
essential  features.  It  applies  to  claims 
"against  uny  person  or  corporation  doing 
business  in  this  stat:  for  personal  services 
rendered  or  for  labor  done,  or  for  material 
furnished,  or  for  overcharges  on  freight  or 
express,  or  for  any  claim  for  lost  or  dam- 
aged freight,  or  (or  stock  killed  or  injured 
by  such  person  or  corporation,  its  agents  or 
employees."  There  is  here  no  cl a ssitt cation 
of  debtors;  the  act  hears  equally  against 
individuals  and  against  corporations  of  any 
class  doing  business  in  the  state.  It  appliea 
only  to  certain  kinds  of  claims;  hut  these 
cover  a  wide  raqge,  and  do  not  appear  to 
bevB  been  grouped  together  for  the  purpose 
of  bea.*ing  against  any  elasj  or  classes  of 
citizens  or  corporations.  Unless  something 
of  this  sort  did  appear,  we  should  not  be 
justified  iu  holding  the  act  to  be  repugnant 
to  the  14th  Amendment.  /It  is  a  police  regu- 
lation designed  to  promote  the  prompt  pay- 
ment of  small  ciaims  and  to  discourage  un- 
neceasaij  litigation  in  respect  to  them.  Tb-: 
claims  included  appear  to  be  such  as  are 
ausceptible  of  being  readily  adjusted  by  the 
party  responsible,  within  the  thirty  daya' 
tbat  must  intervene  between  the  preaenta- 
Hon  of  the  claim  and  the  institution  of  suit. 
We  may  imagine  that  some  other  Icinda  of 
daima  might  as  well  have  been  included; 
but  it  is  to  be  presumed  tbat  tiie  legislature 
was  dealing  with  an  actual  mischief,  and 
made  the  act  as  broad  in  ita  scope  as  seemed 
[660]  necetaarj  frun  the  practical  stand- 
point Aa  has  been  said  before,  the  14th 
Amendment  doea  not  require  that  state  laws 
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shall  be  perfect;  and  we  cannot  judicially  dB~ 
nounce  this  act  aa  based  upon  arbitrary  dia- 
tinctions,  in  view  of  the  wide  discretion 
that  must  necessarily  reside  in  a  state  legis- 
lature about  resorting  to  classification  when 
establishing  regulations  for  the  welfare  of 
those  for  whom  they  legislate.  Magoun  v. 
Illinois  Trust  t  Sav.  Bank,  170  U.  S.  283, 
EB3,  42  L.  ed.  1037,  1042,  18  Sup.  Ct  Rep. 
604;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
667,  662,  43  L.  ed.  t>S2,  504,  19  ijup.  Ct  Rep. 
28] ;  Louisville  &  N.  R.  Co.  v.  Melton,  21S 
U.  B.  36,  62,  04  L.  ed.  S21,  927,  47  L.RJL 
(N.8.)  a,  30  Sup.  Ct  Rep.  676;  Lindalf?  v. 
Natural  Carbonic  Gaa'Co.  220  U.  B.  61,  78, 
55  L.  ed.  369,  377,  31  Sup.  Ct  Rep.  337,  Ann. 
Cas.  1612C,  100. 

It  is  insisted  that  the  beneflta  of  tbe  act 
are  conferred  upon  natural  personk  only; 
but  this  we  cannot  concede,  in  the  absence 
of  a  decision  by  the  courts  of  the  stata^ 
giving  to  it  a  construction  thus  limited. 
Plymouth  Coal  Co.  v.  Pennsylvania,  232  U. 
S.  631,  546,  ante,  369,  34  Sup.  Ct.  Bep.  3S9. 
And  besides,  plaintiff  in  er-or  is  not  in  a 
position  to  assail  the  legislation  on  the 
ground  that  corporation  plaintlffa  are  not 
included  within  its  benefits.  Rosenthal  *. 
Kcw  York.  226  U.  S.  2G0,  271,  07  L.  ed. 
212.  217,  33  Sup.  Ct  Bcp.  27. 

If  the  classification  is  otherwise  reaaoa- 
aole,  the  mere  faeC  that  attorney's  fees  are 
allowed  to  successful  plaintiffs  only,  and 
not  to  successful  defendants,  does  not  ren- 
der the  statute  repugnant  to  the  "equal  pro- 
tection" clause.  Ibis  is  not  a  diacrimina- 
tion between  different  citizens  or  classes  of 
citizens,  since  members  of  any  and  every 
class  may  either  sue  or  be  sued.  Actor  and 
reuM  differ  in  their  respective  attitudes 
towards  a  litigation;  the  former  has- tbe 
burden  of  seeking  the  proper  jurisdiction 
and  bringing  the  proper  partiea  before  it, 
BS  well  as  the  burden  of  proof  upon  the 
I  issues;  and  these  differences  may  be 
made  the  basis  of  distinctive  treatment  re- 
specting the  allowance  o{  an  attorneys*  Jac 
aa  a  part  of  tlie  costs.  Atchison,  IV  &  S- 
~  "..  Co.  V.  Matthews,  174  U.  S.  86,  43  L. 
lOe,  19  Sup.  Ct  Rep.  6C8;  Farmera*  A 
H.  Ina.  Co.  v.  Dobney,  1S9  U.  S-  301,  301,  47 
L.  ed.  821,  826,  23  Sup.  Ct  Rep.  SOo;  Ho- 
Mullln  V.  Doughty,  6S  N.  J.  Eq.  776,  781,  66 
Ati.  115,  2S4,  64  Atl.  1134. 

[631]  Even  were  tbe  statute  to  be  con- 
sidered as  imposing  a  penalty  upon  unsne- 
ceestul  defendants  in  caaea  within  its  aweep, 
such  penalty  is  obviously  impoaed  aa  an  in- 
centive to  prompt  settlement  of  small  but 
well-founded  claims,  and  as  a  deterrent  vl 
groundless  defenses,  which  are  the,more  op- 
pressive where  the  sjnount  involved  Is  amal). 
In  Seaboard  Air  Line  R.  Co.  v.  Severs,  207 
U.  a  71,  77,  OS  L.  vd;  108,  UO,  S8  Sup.  Ct 
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Rep.  28,  the  Mrart  nutalned  a  aUte  enaA 
ment  thftt  imposed  k  fixed  penal tj  of  $SI 
.  upon  cammon  carriers,  to  be  recovered  b] 
tlie  partj  at^grleved,  for  fsilnre  tA  promptly 
adjust  and  psj  claims  for  lots  or  damage  ti 
property  while  in  the  carrier's  possnsion 
In  YaEoo  A  H.  Valley  R.  Co.  v.  Jaeksoi 
ViDcgar  Co.  226  U.  S.  217,  219.  67  L.  ed.  183 
194,  33  Sup.  Ct.  Rep.  40,  we  upheld  a  sUti 
enactment  that  imposed  a  penalty  of  KU 
in  addition  to  actual  damages  for  failure  tt 
settle  claims  (or  loat  or  damaged  freight 
within  a  limited  time  after  written  notici 
of  the  loss.  And  in  Kansas  City  Seutheri: 
B.  Co.  T.  Andenon,  decided  April  13,  1914 
233  U.  6.  32G,  ante,  eS3,  34  Sup.  Ct.  Rep 
699,  we  upheld  the  imposition  of  doubk 
damages  in  cases  admitting  of  special  treat 

But  we  think  it  is  not  correct  to  considei 
thie  statute  as  imposing  a  penalty.  Th( 
allowance  is  confined  to  a  reasonable  attot' 
ney's  fee,  not  exceeding  $20,  where  an  attor- 
ney is  actually  employed;  tbe  amount  to  be 
determined  by  the  court  or  jury  trying  th« 
ease.  Manifestly,  the  purpose  is  merely  to 
require  the  defendant  to  reimburse  the 
plaintiff  for  a  part  of  his  expenses  not  other- 
wise  recoverable  as  "costs  of  suit."  So  far 
as  it  goes,  it  imposes  only  compensatory 
damages  upon  a  defendant  who,  in  tbe  judg- 
ment of  the  legislature,  uitreaaonably  delays 
and  resisU  payment  o[  a  juit  demand.  The 
outlay  for  an  attorney's  fee  i«  a  necessary 
consequence  of  the  litigation,  and  since  it 
must  fall  upon  one  party  or  the  other,  it  is 
reasonable  to  impose  it  upoc  tbe  party 
whose  refusal  to  pay  a  Just  claim  renders 
the  litigation  necessary.  The  sllowance  of 
ordinary  costs  of  suit  to  tbe  [652]  prevail- 
ing parly  rests  upon  the  same  principle.'  2 
tlBcon,  Abr.  title  Costs.  Numerous  eases 
in  the  state  courts  have  euetained  similar 
legislation.  Vog£l  v.  Pekoe,  167  111.  339, 
344,  346,  30  L.R.A.  481,  42  N.  £.  386; 
Burlington,  C.  R.  *  N.  R.  Co.  v.  Dey,  82 
Iowa,  312,  340,  12  L.R.A.  43S,  3  Inters. 
Cora.  Rep.  684,  31  Am.  St.  Rep.  477,  48  N. 
W.  98;  Cameron  v.  Chicago,  M.  k  Bt  P.  R. 
Co.  63  Minn.  384,  388,  31  L.R.A.  663,  65 
N.  W.  652;  Wortman  v.  Klcinsobmidt,  12 
Mont.  31S,  330,  30  Pac.  280.  If  a  reasonable 
penalty  may  be  imposed  for  failure  to  satis- 
fy a  demand  found  to  be  just,  it  follows 
a  fortiori  that  costs  and  an  attorney's  fee 
may  be.  See  Atchison,  T.  t  S.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  06,  103,  43  U  ed.  009, 
013,  19  Sup.  Ct.  Rep.  609;  Farmers'  t  M. 
Ins.  Co.  T.  Dobnev,  189  U.  S.  301.  304,  47 
L.  ed.  821,  62S,  23  Bup.  Ct.  Rep.  666. 

For  these  reasons,  it  seems  to  us  that  the 
statute  in  question  is  not  repugnant  to 
either  the  "equal  protection"  or  the  "due 
process"  clauses  of  tbe  litb  Amendment 

Judgment  affirmed. 


I,  PUT.  Id  Err., 
CITY  OF  ENNIS. 
(See  8.  C.  Reporter's  ed.  6S8-4S8.) 

Error  to  state  conrt  —  frlTolousness  of 

Federal  qupstlon. 

The  contention  that  contract  rights  un- 
der a  municipal  ordinance  were  impaired 
b^  subsequent  ordinances  is  so  unsubstan- 
tial and  frivolous  as  to  afford  no  basis  for 
a  writ  of  error  from  the  Federal  Supreme 
Court  to  «  state  court,  to  review  a  judg- 
ment adverse  to  such  contention,  where  the 
state  court,  in  deciding  tbat  the  original 
ordinance  was  void,  merely  applied  the 
settled  rule  of  state  law  existing  when  suck 
ordinance  was  adopted. 
[For  other  cases,  sea  Appenl  snd  Error.  IIIO- 

118T,  In  DUest  Snp.  Ct.  1008.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  tbe  Court  of 
Civil  Appeals  of  that  state,  affirming  a 
judgment  of  the  District  Court  of  Ellis 
County  in  favor  of  a  municipslity  In  a  suit 
to  avoid  a  contract  arising  out  of  a  mn- 
nicipal  ordinance.     Dismissed  for  want  of 

Bee  same  case  below,  lOS  Tex.  83,  144 
S.  W.  B30. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  C.  Groce  argued  the  cause,  and, 
with  Mr.  Jack^eall,  filed  a  brief  for  plain- 


NOTB.— On  the  general  subject  ot  writs 
)t  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  T. 
Hunter,  4  L.  ed.  U.  S.  07;  Hamhlin  t. 
Western  Land  Co.  37  L.  ed.  U,  S.  267;  Re 
Buchanan,  30  L.  ed.  U.  B.  884;  and  Kipley 
f.  Illinois,  42  L.  ed.  U.  8.  888. 

On  what  adjudications  of  state  courts 
;an  be  brought  up  for  review  in  the  Supreme 
!^urt  of  tbe  United  States  by  writ  of  error 
:o  those  courts — see  note  to  Apex  TroDsp. 
:o.  v.  Oarbade,  62  L.R.A.  513. 

On  how  and  when  queations  must  be 
-alsed  and  decided  in  a  state  court  in 
irder  to  make  a  case  for  writ  of  error  from 
he  Bupreme  Court  of  the  United  States — see 
tote  to  Mutual  L.  Ins.  Ga  v.  UcGrew,  63 
:^Jt.  33. 

On  neceaaity  of  color  of  merit  in  Federal 
juestion  to  sustain  writ  of  error  to  state 
ourt — see  note  to  OlDeld  v.  New  York. 
4.  H.  ft  H.  R.  Co.  61  L.  ed.  U.  a  831. 
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SUVREUB  COURT  OF  THX  DNnXD  8TATB8. 


oox. : 


Mr.  Chief  JnsUoe  White  delivered  the 
opinion  of  the  court: 

In  March,  1S09,  the  citj  of  EnnU  pused 
mn  ordiiuuice  which  purported  to  be  a  cod' 
tract  with  A.  M.  Morriaon,  the  owner  of  ■ 
"waterworka  ■jatem  In  the  citj,  granting  to 
'him  for  the  term  of  thirty  year*  the  privi- 
lege of  supplying  water  to  the  city  and  it* 
inhabitatita  from  certain  lakei  or  re«ervolra 
owned  by  the  city.  Morrison  accepted  the 
ordinance  and  aialgned  hia  rights  to  the 
Ennis  Water  Works,  the  plaintiff  iu  error. 
In  April,  1909,  tha  city  pasted  an  ordi- 
nance declaring  that  Morrison  and  the  En- 
nis Wafer  Works  had  derived  no  rights  from 
the  supposed  contract  made  with  them  be- 
cause the  ordinance  purporting  [656]  to 
confer  such  rights  was  originally  void,  and 
directing  suit  to  be  brought  "to  adjudicate 
the  nullity  of  said  claim  of  franchise  and  to 
regain  for  the  city  its  rights  in  the  premises." 
Suit  was  then  brought  to  have  it  decreed 
that  the  alleged  contract  with  Morrison  was 
void.  Pending  the  suit,  and  before  its  de- 
cbion,  in  March,  ISIO,  for  reasons  which 
the  record  does  not  disclose,  another  ordi- 
nance in  terms  like  the  previous  one  was 
adopted  by  the  city,  which  wa»  brought  in- 
to the  case  by  an  amendment  to  the  bill. 
A  judgment  in  favor  of  the  city  was  af- 
firmed by  the  court  of  civil  appeals  and  by 
4be  supreme  court  (lOS  Tex.  63,  144  S.  W. 
430).  This  writ  of  error  is  prosecuted  upon 
the  aasumption  that  the  original  ordinance 
waa  a  contract,  and  that  the  decree  below 
gave  effect  to  the  subsequent  ordinances, 
thus  impairing  the  obligation  of  the  ran- 
tnxt,  in  violation  of  the  Constitution  of 
ihe  United  SUtes. 

At  the  outset  our  Jurisdiction  la  chal- 
lenged upon  three  grounds:  1.  Because, 
«ven  under  the  assumption  that  the  city 
ordinances  were  the  sole  authority  for 
bringing  the  suit,  those  ordinances  did  not 
purport  in  any  way  to  impair  the  contract 
if  one  existed,  but  simply  directed  a  legal 
teat  to  be  made,  and  therefore  there  was 
no  subsequent  act  of  impairment.  8.  That 
even  if  the  ordinances  could  be  treated  as 
Impairing  the  aupposed  contract,  the 
eonrt  below  did  not  decide  the  caae  upon 
«ny  theory  that  there  was  power  to  impair 
the  contract  it  one  existed,  but  exclusively 
rested  its  action  upon  the  independent 
-ground  that  the  original  ordinance,  at  the 
time  of  Its  adoption,  was  repugnant  to  the 
■•tat«  Constitution,  and  was  therefore  void. 
3.  That  even  if  it  be  the  duty  of  thU  court 
to  determine  for  itself  whether  the  state 
■coari  rightly  ooncinded  that  there  was  otigl- 
aatty  ns  contract,  nevertheleaa  there  is  no 
1140 


^urlsdlcUon  in  this  cue  beeanae  the  wtort 
below,  in  deciding  that  there  was  originally 
no  contract,  based  its  action  upon  a  rule 
of  st«te  Ian  which  had  been  so  conelusivvly 
[686]  determined  at  the  time  the  alleged  or- 
dinance relied  on  as  a  contract  was  adopted, 
that  the  assertion  that  there  is  a  contract 
right  is  of  so  frivolous  and  unsubatantial 
a  character  as  to  afford  no  baaia  for  jnzla- 
diction. 

The  face  of  the  record  so  clearly  mantfesta 
the  correctness  of  the  third  proposition  that 
we  pass  at  once  to  its  consideration.  It  is 
apparent  on  the  face  of  the  opinion  of  the 
court  below  that  it  did  not  at  all  reat  ita 
conclusion  upon  original  reasoning  concern- 
ing the  asserted  contract,  hut  only  applied 
to  the  decision  of  that  question  a  doctrins 
which,  long  prior  to  the  adoption  of  the 
ordinance  relied  on  as  a  contract,  bad  been 
announced  by  the  court  of .  last  resort  <rf 
Teiaa  in  Brenham  v.  Brcnham  Water  Co. 
67  Tex.  642,  4  S.  W.  143,  decided  in  1887, 
in  which  case  there  was  involved  m  ei^ 
ordinance  which  was  subatantially  identical 
with  the  one  which  is  here  under  conudw- 
ation.  Nothing  could  more  conclusively 
demonstrate  this  view  than  does  tite  (nllaw- 
ing  excerpt  from  the  opinion  of  tha  court 
below: 

"If  this  court  is  to  adhere  to  the  holding 
in  the  Brenham  Case,  then  we  are  forced  to 
the  conclusion  that  the  judgment  of  the 
court  of  civil  appeals  should  he  affirmed,  for 
there  is  no  possible  theory  upon  which  this 
case  can  be  distinguished  from  the  Brenham 
Case.  This  statement  will  receive  veriflca- 
tion  by  a  comparison  of  the  two  contracts 
as  set  out  in  the  opinions  in  the  two  cases." 

After  pointing  out  that  the  doctrins 
of  the  Breoliam  Case  was  consecrated  by 
other  decisions  which  had  followed  It,  and 
that  the  principle  of  interpretation  which 
it  applied  could  not  be  said  to  be  ekarly 
erroneoUH,  the  court  said: 

"However,  ne  do  not  feel  called  vpon  to 
enter  into  any  further  discusaion  of  the 
suhjeot  of  the  nature  of  the  contract  In 
thia  ease,  as  it  has  been  construed  by  the 
Brenham  Case,  which  authority  haa  atood  the 
acknowledged  law  [0B7]  of  thia  state  for 
twenty-flve  years.  At  the  time  the  contract 
in  the  case  at  har  was  entered  into  the  Bren- 
ham Case  had  been  promulgated  for  Ovm 
thirteen  years,  and  had  been  approved  by 
all  the  cases  theretofore  cited.  It  had  placed 
upon  a  similar  contract  a  rule  of  construc- 
tion and  announced  the  general  policy  ol 
the  law  of  thia  state,  that  wa^  well  known 
to  its  general  people.  No  rights  could  have 
Innocentlf  acenied  to  the  plaintiff  In  error 
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dcoikitding  a  cbuige  of  the  law  to  meat  a 
great  and  imperatire  n««e«aitj.  It  a  hanb 
mle  of  cnnitruotlon  had  becD  announi-cd, 
it  wai  not  placed  under  a  buihel,  but  let 
upon  a  hill.  Such  contrart  had  been  de- 
eUred  T«pu^ant  to  the  Conatitntlon,  and 
tha  proriaiona  of  that  Instrument  declaring 
monopolipi  and  perpetuitiei  contrnrj  to  the 
the  gmiuB  of  a  free  gOTemnient 
ceivcd  a  deflnite  construction." 

It  is  insitted,  however,  that  aince  it  ta 
our  duty  when  the  assertion  is  made  that 
eontraet  rights  are  impaired  to  determine 
for  ouraelvea  whether  or  not  there  was  a 
valid  contract,  we  must  hence  now  deter- 
mine this  Gontrovers;  bj'  resort  to  original 
reaaouing  without  regard  to  the  action  of 
the  court  below  in  appljiug  the  state  rule. 
But  while  the  premise  upon  which  this  con- 
tentibn  rests  is  well  founded,  the  error  lies 
in  the  deduction  which  seeks  to  make  it  ap- 
plicable to  this  case.  This  is  clearljr  the 
case,  since  the  doctrine  which  the  premise 
embodies  is  subject  to  this  qualiflcation, 
that  where  a  contract  which  is  relied  upon 
arlsea  from  a  state  law  or  municipal  ordi- 
nance having  the  tfTect  of  such  law,  In  in- 
terpreting for  itself  such  law  or  ordifiance 
this  court  will  not  give  to  it  a  meaning  in 
conflict  with  the  settled  rule  of  tbe  sUte 
at  tbe  time  the  law  was  enacted  or  the 
dinance  adopted.  In  other  words,  that 
where  we  come  to  consider  a  contract  aris- 
ing from  a  state  law  or  ordinance, 
treat  it  as  If  there  was  embodied  in  their 
text  the  settled  rule  of  law  which  existed  In 
the  state  at  the  time  the  state  action  relied 
upon  as  a  [6SS]  contract  was  taken. 
gess  V.  Beligman,  107  U.  S.  20,  tl  L.  ed.  359,  2 
Sup.  Ct.  Rep.  10;  Warburton  r.  White,  176 
V.  8.  484,  44  L.  cd.  fiSS,  20  Sup.  Ct.  Rep. 
404;  Gulf  *  8.  I.  R.  Co.  t.  Ilcwes,  183  U. 
S.  68,  46  L.  ed.  87,  22  Sup.  Ct  Rep.  ES; 
Freeport  Water  Co.  *.  Freeport,  180  U.  S. 
B8T,  45  L.  ed.  679.  21  Sup.  Ct.  Rep.  4B3; 
Qrcat  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  193  U.  S.  632,  048,  48  L.  ed.  778, 
787,  24  Sup.  Ct.  Rep.  1176. 

As  b;  the  application  of  this  settled  rule 
the  absolute  want  of  foundation  tor  the 
asserted  claim  of  Federal  right  appears  on 
the  (ace  of  the  ordinance  relied  upon,  it 
follows  that  there  was  no  foundation  what- 
ever for  the  theory  upon  which  the  Juris- 
diction of  this  court  was  invoked,  and  hence 
it  is  our  duty  to  dismiss  the  cause  for  want 
of  Jurisdiction  because  of  the  absolutely 
nasubatantial  and  frivatoas  character  of  the 
Federal  right  relied  upon. 

Dismissed  for  want  of  Jurisdiction. 
»•  I*.  «d. 


KATRANIEL  W.  BOWB,!  Ann  Clay  Cren- 
shaw, Ellie  W.  Putney,  and  (banning  it. 
Bolton,  Plfla.  i*  £rr., 

ELIZABETH  S.  SCOTT,  Fred  H.  Seott,  B. 
T,  D.  Uyers,  Jr.,  and  City  of  Ridunond. 

(See  8.  C.  Reporter's  ed.  U8-e6S.) 


Krror  u>  atate  court  ■ 
tton    —   declaloD       on      non-Federal 
ground. 

1.  A  judgment  of  a  state  court  refuslnfr 
the  injunctive  relief  sought  by  certain  own- 
ers of  property  abutting  on  a  public  allay 
against  the  enforcentent  of  a  municipal 
ordinance  permitting  other  owners,  whoso 
property  abutted  on  both  sides  of  the  alln, 
to  close  the  same  along  the  lines  of  their 
property,  does  not  rest  upon  as  independent 
non-Federal  ground,  so  aa  to  defeat  the  ap- 
pellate jurisdiction  of  the  Federal  Suprema 
Lourt,  although  the  atata  court  baaed  ito 
decision  upon  tlie  want  of  right  of  the  plain- 
tiffs to  prevent  the  closing  of  the  all^  be- 
cause such  closing  wBB,  In  any  event,  ft 
public  wrong,  which,  under  the  eirenns- 
stances,  the  plaintiffs  had  no  right  to  re- 
dress, where  the  plaintiffs  oont^ded  that 
tbey  had  such  an  interest  in  the  property, 
or  were  so  peculiarly  and  specially  dam- 
aged, that  they  had  a  right  to  prevent  tfaa 
closing  of  the  alley  which  could  not  be  taken 


1  Death  of  Nathaniel  W.  Bowa  suggested, 
and  appearance  of  Emma  Lewis  Bowe,  exec- 
utrix of  the  last  will  and  testament  of 
Nathaniel,  filed  and  entered  on  Hay  6,  1014. 


KOTE. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v.  West- 
ern Land  Co.  37  L.  ed.  U.  S.  267 :  Re  Bn- 
chanan,  39  L.  ed.  U.  8.  864;  and  Kipley  v.. 
Illinois,  42  L.  ed.  U.  S.  B98. 

On  what  adjudications  of  state  eonrta- 
can  be  brought  up  for  review  In  the  Su- 
preme Court  of  the  United  Statea  by  writ 
of  error  to  those  courts — see  note  to  Apax 
Transp.  Co.  v.  Garbede,  62  L.S.A.  013. 
On  how  and  when  questions  must  be- 
ised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  Statea— aaa- 
note  to  Mutual  L.  lua.  Co.  v.  UcOrew,  63' 
L.R.A.  S3. 

As  to  when  Federal  question  ia  raised  ini 
time  to  sustain  tbe  appellate  JurisdlctiODi 
of  the  Federal  Supreme  Court  over  state 
courts — see  note  to  Chicago,  I.  &  L.  R.  Co.. 
V.  UcGuIre,  4B  L.  ed.  U.  8.  414. 

On  error  to  state  court  in  cases  present- 
ing questions  of  impairment  of  eontraet 
obligations— see  note  to  Osborne  v.  Ciark. 
SI  I.  ed.  U.  8.  819. 

On  error  to  stale  oonrt  in  ouea  Involv- 
ing queatlons  of   due  prooeaa  o(  law— we 
note  to  Burt  *.  Smith,  Bl  L.  ad.  U.  S.  121. 
IICL 
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fran'thcm  withont  depriving  them  of  thei 

Federal  righta. 

[For  otber  caiM.  «ce  Appeal  and  ■rror,  14U 

1C28.  In  DUeM  Sup.  Ct  1»08.J 
Error   to  sute  court  —  Federal  qnes 

tlaa  —  rolling  ou  rehearing. 

2.  The  mere  aaaertion  in  a  Bt>te  court,  ti 
X  petition  for  rehearing,  of  a  right  ande: 
the  Federal  Conatitution,  aSorda  no  groun' 
for  invoking  the  appellate  jnrisdictioa  o 
the  Federal  Supreme  Court  unleas  the  itati 
«ourt,  in  dealing  nith  auch  petition,  cod 
aiders  and  paaaea  upon  the  Federal  grounc 
"therein  relied  upon. 

(For  other  cawB,  »ee  _„ 

1810,  In  DIgnt  Bap.  A.  1908.1 

£pror   to   atate  conrt  —  Federal   quea- 

tlon  —  Impairing  contract  obligations 

3.  The  averment  faj  owners  of  propertj 
abutting  on  a  public  allej'  that  a  municipa! 
ordinance  permitting  the  closing  of  aucli 
alley  unconatitutionally  impairs  the  obliga 
tion  of  the  contract  between  the  municipal 
\\y  and  the  person  who  dedicated  the  laml 
for  auch  allej'  doca  not  preaent  a  subataU' 
tial  Federal  question  which  will  aerve  at 
the  baais  of  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court,  there 
being  no  allegation  of  en;  contract  witli 
the  aggrieved  partiea,  or  any  privity  be- 
tween them  and  the  person  making  the  dedi- 
cation, who  waa  not  before  the  court. 

(For  other  msea,  see  Appeal  nnd  Error,  1ST2- 

ITIS.  tn  DlKeaC  Snp.  CU  190B.] 
Error  to  state  court  —   Federal   qnea- 

tlon  —  due  proceaa  of  Ian. 

4.  .An  allesation  that  a  municipal  ordi- 
nance ia  void  as  an  attempt  to  take  prop 
arty  without  "due  proceaa  of  law"  is  not 
•nflicient  to  raise  a  Federal  question  which 
will  support  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court,  where 
no  reference  to  the  Constitution  of  the 
United  States  is  made,  and  no  express 
rights  thereunder  are  asserted,  since  the  con- 
tention will  be  regarded  aa  referable  solely 
to  the  state  Constitution  if  that  Constitu- 
tion contains  a  due  process  of  law  clause. 
(For  other  eases,  see  Apppal  and  Error,  IZIB- 

1230,  in  DIceat  Sap.  CI.  190B.I 

[No.  380.J 


IK  ERSOB  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
«  decree  which  aOlrmcd  a  decree  of  the 
Chancery  Court  of  the  City  of  Richmond, 
In  that  state,  dismissing  the  bill  in  a  suit 
to  cnjoiD  the  enforcement  of  a  municipal 
ordinance  permitting  the  closing  of  a  pub' 
lie  alley.     Dismissed  for  want  of  juriadic- 


s  below,  IIS  Va.  490.  TS  E 


.  123. 


The  facts  are  stated  tn  the  opinion. 

Messrs.  Richard  BTftlyn  Byrd  and 
David  Meade  Wblte  argued  the  canse  and 
filed  a  brief  for  plaintiffs  in  error. 

■  141 


Messrs.  b^ti  R.  Page  and  J<rtin  S. 
Eggteston  argued  the  cauae,  and,  wttb  Ur. 
John  P.  Leary,  filed  a  brief  for  defendanta 
In  error: 

The  state  conrt  gave  no  effect  whaterer 
to  the  ordinance  in  question.  The  state 
court's  decision  waa  exactly  what  It^woold 
have  been  if  such  ordinance  had  never  bean 

MisBouri  ft  E,  L  R.  Co.  t.  Olathe,  222 
U.  S.  187,  GS  L.  ed.  1S6,  32  Sup.  Ct.  Rep.  47; 
McManUB  v,  O'Snllivan,  91  U.  S.  678,  21 
L.  ed.  390;  San  Francisco  v.  Itaell,  133  D. 
S.  66,  33  L.  ed.  670.  10  Sup.  Ct.  Rep.  241; 
Boiling  V.  Lersner,  91  U.  S.  604,  23  L.  ed. 
3SS;  EuBtis  v.  Bolle^  150  U.  S.  361,  37  L.  ed- 
1111,  14  Sup.  a.  Rep.  131;  California  Pow- 
der Works  v.  Davis,  151  U.  S.  3g9,  393,  S8 
L.  cd.  20B,  207,  14  Sup.  Ct.  Rep.  350;  Dower 
V.  Richards,  161  U.  S.  658,  066,  Sfi  L.  ed. 
305,  308,  14  Sup.  Ct.  Rep.  452,  17  Mor.  Hin. 
Rep.  704;  Missouri  P.  R.  Co.  t.  Fitzgerald, 
180  U.  6.  6o6,  576,  40  L.  ed.  636,  540,  18 
Sup.  Ct.  Rep.  389;  Chappell  Chemical  &  Fer- 
tiliier  Co.  v.  Sulphur  Mines  Co.  172  U.  8. 
465,  471,  43  L.  ed.  517,  619,  19  Sup.  Ct.  Rep. 
260;  WaUrs-Picrce  Oil  Co.  v.  Texas,  212  U. 
8.  HZ.  lie,  117,  S3  L.  ed.  431,  433.  434,  29 
Sup.  Ct.  Rep.  227 :  De  Saussure  v.  Gaillard, 
127  U.  S.  216,  233,  234,  32  L.  ed.  125,  138, 
B  Sup.  Ct.  Rep.  10S3;  Detroit  City  R.  Co. 
V.  Guthard.  114  U.  S.  133,  136,  2B  L.  ed.  US, 
110,  6  Sup.  Ct.  Hep.  811;  M'Kinney  v.  Car- 
roll, 12  Pet.  66,  70,  9  U  ed.  ID02,  1U03;  Com- 
monwealth Bank  v.  Griffith,  14  Pet.  66,  6S, 
10  L.  ed.  352,  353;  Walker  v,  Taylor,  6  How. 
64,  6B,  12  L.  ed.  62,  63 ;  Murdock  v.  Memphis, 
20  Wall.  590,  626,  626,  636,  836,  22  L.  cd.  429, 
440,  441,  444;  Bacon  v.  Texas,  163  U.  B. 
207,  216,  41  L.  ed.  132,  136,  16  Sup.  Ct  Rep. 
1023;  New  Orlcana  Waterworks  Co.  v.  Lou- 
isiana, 165  U.  S.  336,  350-352,  46  L.  rd.  930. 
D43,  944,  22  Sup.  Ct.  Bep.  601 ;  Lehigh  Water 
Co.  V.  Easton,  121  U.  S.  388,  30  L.  ed.  1059, 
7  Sup.  Ct.  Rep.  918;  New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Ref.  Co.  \2i 
U.  S.  18,  29,  30,  31  L.  cd.  607,  611,  812.  8 
Sup.  Ct.  Rep.  741;  Smith  v.  Adsit,  16  Wall. 
185,  169,  190,21  I>.ed.  310,311.  23  Wall  368, 
373,  374,  23  L.  ed.  114,  116;  Winter  v.  Mont- 
gomery, 156  U.  S.  386,  39  L.  ed.  460,  IS  8np. 
Dt.  Bep.  649;  Commercial  Bank  v.  Roches- 
ter, 15  Wall.  639.  642,  21  L.  ed.  117. 

The  original  bill  of  ccmiplaint  contains  no 
reference  to  the  14th  Amendment.  It  is  true 
that  the  bill  charges  that  the  ordinance  ii 
roid,  for  the  reason,  among  others,  that  it 
is  "an  attempt  to  take  from  your  complais- 
ints,  whose  property  adjoins  and  abuts  upoi 
:he  said  alley,  Uieir  rights  in  and  to  the  said 
tlley,  without  dne  process  of  law."  Thii 
illegatioB  may  refer  either  to  the  6th 
Amendment  to  the  Constitution  of  the  Unit- 
Its  c.  s- 
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«d  SUU«,  or  to  g  11  of  the  Virginia  Con- 
■titutioa  of  ll>02,  wbich  provide*  thtA  no 
person  (h&ll  be  deprived  of  hit  proper^ 
without  due  process  of  law.  It  is  submitted 
thkt  it  Will  not  be  eoDstrued  as  referring  to 
the  14th  Amendment  to  the  Constitution  of 
the  United  SUtea. 

Harding  v.  lUinoia,  IBQ  V.  8.  78,  49  L.  ed. 
394, 25  Sup.  a.  Bep.  176 ;  Miller  y.  Cornwall 
R.  Co.  16S  U.  S.  131,  42  L.  ed.  406,  18  Sup. 
Ct.  Kep.  34. 

A  review  of  the  jadgment  of  e  state  court 
iM  confined  to  the  aBaignniaita  of  error  made 
and  passed  upon  in  the  judgment  of  the 
atate  court  brought  here  for  review.  The 
.auignment  of  errors  in  this  court  eannot 
bring  into  the  record  any  new  matter  for 
«Muideration. 

Harding  t.  Illinois,  supra;  Waters-Pierce 
Oil  Co.  V.  Teras,  212  U.  S.  112,  116,  116,  63 
L.  ed.  431,  433,  434,  29  Sup.  Ct.  Rep.  227. 

It  was  too  late  to  raise  a  Federal  question 
upon  a  petition  for  rehearing,  unleas  such 
question  was  passed  upon  in  ruling  upon 
the  peUtion. 

Forbes  v.  SUte  Council,  210  U.  8.  390, 
398,  399.  64  L.  ed.  634-536,  30  Sup.  Ct.  Hep. 
£06. 

PUintifTs  in  error  have  no  right  to  be 
heard  upon  the  contention  that  the  ordi- 
nance in  question  conatituUs  a  breach  of  a 
public  trust,  and  impairs  the  obligation  of 
a  contract  These  objections  cannot  be 
raised    by    plaintiffe    in    error. 

Walsh  V.  Columbus,  H.  V.  ft  A.  R.  Co. 
170  U.  S.  4SD,  479,  480,  44  L.  ed.  548,  563, 
20  Sup.  Ct.  Rep.  303;  Wright  v.  Columbus, 
H.  T.  k  A.  R.  Co.  58  Ohio  St.  123,  60  N.  E. 
442,  afflrmed  in  IT6  U.  S.  4S1,  44  L.  ed.  654, 

20  Sup.  Ct.  Rep.  39S;  I-ampaeas  v.  Bell,  180 
U.  S.  270,  283,  284,  4S  L.  ed.  627,  G30,  631, 

21  Sup.  Ct.  Bep.  308;  T^ler  v.  Registration 
Ct.  Judges,  179  V.  8.  406,  406,  46  L.  «d.  262, 
263,  21  Sup.  Ct.  Rep.  208;  New  York  ei 
rel.  Hatch  t.  Reardon,  204  U.  8.  162,  180, 
£1  L.  ed.  416,  422,  27  Sup.  Ct.  Rep.  ISA:  The 
Winnebago,  205  IT  8.  354,  360,  51  L.  ed.  838, 
aSO,  27  Sup.  Ct.  Rep.  600;  Hagar  v.  Recla- 
mation Diet.  Ill  U.  8.  701,  712,  28  L.  ed. 
600,  673,  4  Sup.  Ct.  Rep.  663;  Willinma  v. 
Eggleston,  170  U.  S.  304,  42  L.  ed.  1047,  18 
Sup.  Ct.  Rep.  817;  Phinney  v.  Sheppard  A 
B.  P.  HospiUI,  88  Md.  633,  42  Atl.  68,  177 
V.  8.  170,  44  L.  ed.  720,  20  Sup.  Ct.  Bep. 
673;  United  States  v,  Illinois  C.  R.  Co.  164 
V.  8.  225,  238,  239,  3S  L.  ed.  971,  973,  974, 
U  Sup.  Ct.  Hep.  1015;  Chicago  v.  Union 
Bldg.  Asso.  102  III.  395,  40  Am.  Rep.  699; 
Hanson  v.  South  Bound  R.  Co.  64  a  C.  120, 
41  8.  E.  832;  Bancroft  v.  Bancroft,  —  Del. 
Ch.  — ,  61  AU.  689;  Landes  v.  Walls,  160 
Ind.  216,  66  N.  E.  679;  Lee  v.  McCook, 
82  Neb.  26,  116  N.  W.  966;  Davidson  v.  Bal- 
timore, 96  Ud.  609,  53  AU.  1128;  Bryant  v. 
JS  K  ed. 


Logan,  60  W.  Va.  141,  49  8.  E.  81,  S  Ann. 
Cbb.  1011;  Mowry  v.  Providence,  10  B.  I. 
422,  16  AtL  611;  Brown  v.  Baldwin,  112  Va. 
636,  78  8.  E.  143;  Culpeper  County  v.  Gor- 
rell,  20  Oratt.  484;  'Ihorne  v.  Taw  Vale  R. 
Co.  13  Beav.  10. 

Ur.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

To  an  understanding  of  this  ease  we  out- 
line the  situation  of  the  property  in  contro- 

Shafer  owned  a  tract  of  land  which  came 
to  be  within  the  limits  of  the  city  of  Rich- 
mond, bounded  on  the  north  by  Franklin 
street,  on  the  south  by  Park  avenue,  on  the 
east  by  Shafer  and  on  the  neat  by  Harrison 
streets.  He  dedicated  to  public  use  by  deed 
in  due  form,  which  wae  accepted  by  the 
eity,  a  public  alley  20  feet  wide,  crossing 
from  Shafer  to  Harrison  street  at  a  dis- 
tance of  about  100  feet  south  of  Franklin 
street,  the  alley  being  therefore  between 
Franlclin  and  Park  avenue.  All  the  plaintiffs 
but  1660]  one  owned  lots  fronting  on  the 
south  side  of  Franklin  street,  running  back 
and  abutting  on  this  alley.  The  exception 
was  Bolton,  whose  jiroperty  faced  on  Har- 
rison street  and  was  at  the  corner  c.f  that 
street  and  the  alley.  East  of  the  lots  front- 
ing on  Franklin  street,  owned  by  the  plsiu- 
tiffs  in  error,  that  is,  nearer  Shafer  street 
than  were  such  lots,  the  defendants  in  error, 
Scott  and  Myers,  also  owned  lots  in  the 
south  side  of  Franklin  street,  running  back 
to  the  alley.  They  also  owned  property 
back  of  the  alley,  and  which  extended  a 
considerable  distant  between  parallel  lines 
towards  Park  avenue.  The  city  of  Rich- 
mond passed  an  ordinance  allowing  Scott 
and  Myers  to  close  the  alley  along  the  line 
of  their  property  for  a  period  of  thirty 
years  upon  the  condition  that  they  should 
not  build  npon  It,  that  the  right  la  keep  It 
closed  should  be  revocable  by  the  city 
whenever  It  deemed  best,  and  that  the  city 
should  be  held  harmless  for  any  dnmage 
which  might  be  incurred  from  closiug  the 
alley.  As  the  result  of  this  ordinance  the 
direct  movement  between  Harrbon  and 
Shafer  streets  by  means  of  the  alley  was 
cut  off,  but  as  the  right  to  close  only  ex- 
tended along  the  abutting  lines  of  the  Scott 
and  Myers  property,  the  alley  remained 
open  along  the  space  where  the  proper^ 
of  the  plaintiffs  in  error  abutted,  and  hence 
did  not  disturb  their  direct  access  to  Har- 
rison street,  and  also  did  not  deprive  of 
access  to  Shafer  atreet,  as  there  were  other 
alleys  opening  Into  the  80-foot  alley  be- 
tween Harrison  street  and  tha  point  where 
the  alley  was  closed  by  wbloh  thU  result 
could  be  accompUabed. 
The  pUintlffa  in  error  then  begut  this 
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■ait  ftgmliut  Um  defendant*  In  error  to  en- 
Join  the  enforcement  of  the  onUnence  on 
the  ground  thet,  m  the  alley  in  question 
had  been  dedicated  to  the  pubUo  bj  Shafer, 
and  had  been  accepted  bj  the  titj,  and 
treated  aa  a  public  alley  tor  many  years, 
the  city  waa  without  power  to  grant  the 
right  to  clow  It,  and  that  doing  ao  would 
wrongfully  inflict  damage  upon  [061]  the 
plaintifla  aa  the  ownen  of  the  property  abut- 
ting on  the  alley  for  reaaona  which  were 
fully  aUted  in  the  bill,  and  which  it  ia  un- 
ueeeHry  here  to  deUiL 

The  prayer  wai  that  the  ordinance  be  de- ' 
clarcd  nail  and  void,  and  for  an  injunction  I 
enjoining  the  defendant*  from  cloaing  any 
portion  of  the  aald  public  alley  "(o  a*  to 
obstruct  the  free  paasage  of  your  complain- 
ant* and  tlie  public  through  the  aaU  alli^." 
Demurrer*  were  auatained  by  the  court  of 
original  juriadiction,  among  other*  upon  the 
ground  that,  "conceding  lor  the  moment 
that  the  ordinance  of  the  city  of  Richmond 
challenged  in  the  bill  ia  wholly  void,  yet 
this  is  an  attempt  made  by  private  individ- 
ual* to  enjoin  a  public  nui*ance  whure  the 
oomplainants  do  not  *bow  that  they  had 
Buffered  any  special  or  peculiar  damage." 
The  bin  wat  dismiased. 

The   court  of   appeal*.   In   affl-ming   the 

"Speaking  generally,  the  obstruction  of  a 
public  higliway  is  a  public  nuisance,  and 
the  trend  of  authority  is,  that  an  individu- 
al cannot  maintain  a  bill  to  enjoio  such 
nuisance  unless  he  can  show  that  he  has 
rafTered,  or  will  sufTcr  therefrom,  spcuial 
and  peculiar  injury  or  dajnage  to  himseir, 
a*  distinguislied  from  injury  or  damage  to 
the  gi'neral  public.  Moreover,  such  special 
and  peculiar  injury  or  damage  must  be  di- 
rect, and  not  purely  consequent iai,  and 
must  be  different  in  kind,  and  not  merely 
in  degree,  from  tliat  sustained  by  the  com- 
munity *t  large."  [113  Va.  600,  76  8.  E. 
123.] 

And,  refeiring  to  the  opinion  of  the  low- 
er court,  it  was  said ; 

"The  learned  chancellor,  in  a  clear  and 
conclusive  opinion,  shows  that  though  the 
injury  to  the  plaintiffs,  as  dtati'd  >n  the 
bill,  may  be  great4T  than  that  sustained 
by  other  person*  living  more  remote  from 
the  *cette  of  the  obstruction,  such  injury 
i*  nevertheless  greater  in  degree  only,  and 
not  in  kind.  Therefore,  under  the  authori- 
tiea,  the  [662]  liill  doea  not  atate  a  case  of 
such  special  Injury  aa  would  entitle  the 
plaintiff*  to  an  injunction.     .     .     . 

"Concurring,  aa  we  do,  in  the  ruling  of 
',  the  court  sustaining  the  demurrer  to  the 
hill,  it  became*  unneeeaaary,  and  would,  in 
deed,  be  improper,  to  express  any  opinion 
vitb  respect  to  the  validi^  of  the  ordinance, 
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or  the  right  of  tb«  pnblle  to  itiriM  tt* 
alleged  Invasion  of  their  prarogfttlra  .ly 
proaaeution,  or  other  appropriata  rsBtdf, 
for  a  common  nuisance-" 

The  case  i*  here  upon  the  aaaumpttan 
that  we  have  jurisdiction  because  Federal 
right*  are  involved;  which  hypotheal*  Is 
clMllenged  by  a  motion  to  dlamtia  whiek  we 
at  once  come  to  consider. 

The  grounds  of  the  motion  are,  Aiat,  that 
aa  the  court  below  rested  ito  de^sioa  upon 
the  want  of  right  of  the  plaintiff  to  pre- 
vent the  eloaiug  of  the  alley  becauae  mch 
elo*ing  waa,  in  any  event,  a  public  wroag 
which,  under  the  circumstance*,  the  cooa- 
plainanU  had  no  right  to  redms,  the  ease 
below  was  decided  upon  a  state  ground 
which  was  independent  of  any  aaanmcd  as- 
sertion of  Federal  right,  and  there  ia  heaee 
no  jurisdiction.  We  do  not  atop  to  notice 
the  many  authorities  which  are  cited  to 
sustain  from  many  different  angle*  ol  visioD 
the  premise  upon  which  the  propoeitica 
rrats  because  we  think  its  inapplicability 
to  the  case  in  band  is  so  obviuua  that  it  i* 
unnecessary  to  do  ao.  This  concluaica  is 
evident  because,  upon  the  assumption  that 
Federnl  rights  were  asserted,  the  conten- 
tion of  the  complainanta  waa  that  they  had 
Mich  an  interest  in  the  property,  or  were 
•0  peculiarly  and  especially  damaged,  that 
tbey  had  a  right  to  prevent  the  closii^  of 
the  alley  which  could  not  be  taJcen  from 
them  without  depriving  them  of  their  Fed- 
eral rights.  1'bis  being  true,  aa  it  undoubt- 
edly is,  it  follows  that  the  decision  of  Ua 
court  below,  under  the  bypotheai*  stated, 
amounted  to  a  denial  of  the  existence  of 
the  Federal  rights  which  were  adequate- 
ly SB^rted.  And  from  thi*  it  follow*  that 
the  proposition  [663]  now  reliil  opoa, 
when  rightly  considered,  comea  to  tiiis: 
tbst  jurisdiction  to  enforce  and  protect 
a  Federal  right  obtains  in  no  case  where 
such    Federal   right  has   been   denied. 

Second.  It  is  further  urged  that,  be  tUs 
as  it  may,  there  is  no  jurisdiction  heeauM 
no  assertion  of  right*  under  the  Conititn- 
tion  was  made  below  until  the  petition  lor 
rehearing,  which  was  too  late,  and  the  tard- 
iness of  which  was  not  saved  by  the  action 
of  the  court,  since  it  simply  declined  to 
grant  the  rehearing  without  deciding  the 
questions  presented  aa  the  baaia  of  the  re- 
quest for  reheairing.  Aa  it  is  elementary 
that  a  mere  as*ertian  in  a  stnto  eourt  ol 
a  right  under  the  Con*tittttion  of  the  Ualltd 
Stater  in  a  petition  for  rehearing  affordi 
no  ground  for  invoking  the  juriadiction  ol 
this  court  unleaa  the  court  below,  in  deal- 
ing with  the  petition  for  rehe<u'ii^[,  con- 
siders and  passe*  upon  the  Federal  ground 
therein  relied  upon,  we  diamia*  that  anhject 
'  eoMitder  whether  tk* 
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record  otherwlM  dbcloM*  tbat  ft  Federal 
qnecUoD  imb  ao  i«1bm1  below  as  to  lupport 
our  Jnriidictioii.  The  contention  that 
it  waa  can  alone  reit  npon  two  paragraptaa 
in  the  bill  a*  originallT  filed  in  the  trial 
eourti   the  one.  No,   13,  to   Um   following 

"ComplaiDanta  charge  and  aver  that  the 
Mid  ordinance  ia  null  and  Toid  bccaiue  it 
is  In  eottfliet  with  |  10,  article  1,  of  the 
Constitution  of  the  United  SUtM;  that  it 
impair!  the  obligation  of  ■  contract  between 
the  aaid  John  C.  Shafer,  who  dedicated  the 
land  a«  for  a  pnblic  alley  to  the  city  of 
Richmond,  which  alley  was  accepted  by  the 
dty  of   Richmond  aa   an   alley   for  pnhli 


Aa  at  beat  there  waa  no  averment  In  the 
bill  of  anj  contract  made  with  the  com- 
plainanta,  or  any  privity  between  them  and 
Bhater,  it  cannot  poaiibly  he  aaid  that  thii 
averment  amountiid  to  the  aasertion  of  the 
existence  in  favor  of  the  eomplainanta  of 
a  contract  protected  by  the  Constitution 
from  impairment.  Aa  the  one  party  to  tiie 
contract,  [664]  Shafer,  was  not  before  the 
conrt,  and  waa  not  suing  either  through  him' 
self  or  by  anyone  qualifled  to  represent  him, 
or  having  a  legal  right  in  his  behalf  to  aa- 
sert  his  contract  rights,  and  aa  the  other 
party  to  the  contract  waa  the  city  of  Hirb- 
mond,  one  of  the  defendants,  the  entire 
want  of  foundation  for  the  assumption  t>iat 
the  bill  prevented  a  case  of  impairment  of 
the  obligation  of  a  contract  within  the  guar- 
anty of  the  Constitution  of  the  United 
States  becomes  obvious.  Besides,  we  think 
the  conclusion  cannot  be  escaped  that  when 
the  paragraph  in  queation  la  considered  In 
the  liglit  of  the  context  of  the  bill,  it  is 
conduaively  inferable  that  tlie  avtrment.  in 
ttie  paragraph  of  an  alleged  contract  be- 
tween Sliafer  and  the  city  was  not  asserted 
bccauae  of  the  aaaumed  presence  of  riRhta 
under  the  Constitution  in  that  regard,  but 
solely  as  a  means  of  stating  in  another 
form  the  want  of  power  In  the  city  to  close 
the  alley  because,  as  the  result  of  the  ron- 
tract  with  Shafer,  it  waa  bound  to  treat 
It  aa  a  public  alley  and  not  close  It.  And 
this  is  reinforced  by  the  fact  that  no  ref- 
erence to  any  right  under  the  ctm tract 
elanse  is  found  in  the  opinion  of  the  trial 
court,  that  no  auggestion  by  way  of  amend- 
ment making  clear  the  assertion  of  a  Fed- 
eral right  found  expression  in  an  applica- 
tion which  was  made-slo  amend  the  hill 
after  the  ease  had  been  decided,  that  no 
UsertloD  of  such  right  was  contained  in  the 
assignments  of  error  for  the  purpose  of  the 
raviow  by  the  court  of  appeals,  although 
tlifl  paragraph  In  queatloa  was  referred  to 
fat  the  argument  Died  to  support  the  aasign- 
menti  as  made,  and  for  tha  further  reason 
••  I..  e«. 


that  no  intimation  whatever  is  contained 
in  ths  opinion  of  the  court  of  appeals  that 
it  deemed  that  a  question  under  the  con- 
tract clause  of  the  ConstitntloB  arose  for 


The  other  passage  in  the  bill  Is  found 
in  subdivision  "e"  of  the  tenth  paragrapli, 
and  is  as  follows:  'That  the  ordinance  is 
an  attempt  to  take  frimi  your  complainants, 
whose  property  adjoins  and  abuts  upon  the 
said  alley,  [666]  their  rights  in  and  to  aaid 
alley  without  due  procees  of  law."  But  it  is 
settled  that  such  an  averment,  making  no 
reference  to  the  Constitution  of  the  United 
States,  and  asserting  no  express  rights 
thereunder,  is  solely  referable  to  the  atata 
Constitution,  which,  in  this  instance,  has 
a  due  process  clause,  and  affords  no  basis 
whatever  for  invoking  the  jurisdiction  of 
this  court.  Miller  v.  Cornwall  R.  Co,  108 
U.  S.  131,  4S  L.  ed.  409,  IS  Sup.  Ct  Rep.  S4; 
Harding  v.  Illinois.  100  U.  B.  78,  49  U  ed, 
394,  SB  fiup.  Ct.  Rep.  ITS- 

Ab  from  wliat  we  have  said  it  reaults 
that  there  is  no  foundation  whatever  for  the 
claims  of  Federal  right  relied  upon  as  the 
basis  for  invoking  the  jurisdiction  ol  this 
court,  since  such  claims  are  so  wholly  an- 
anbitantlai  and  frivolous  as  to  he  devoid 
of  any  merit,  it  follows  that  we  have  not 
jurisdiction,  and  the  writ  o(  error  must  be 


Dismissed  for  want  of  jurisdiction. 


(See  S,  C.  Reporter's  ed.  M6-aT0.) 

Error  to  state  conrt  —  frlvolonsnesa  of 

Federal  qnestlon. 

The  contention  that  the  due  process  of 
law  guaranteed  by  U.  8.  Const.,  14th 
Amend.,  was  denied  b^  the  action  of  a  court 
of  equity,  whose  jurisdiction  had  been  in- 
voked by  a  railway  company  to  enjoin  its 
grantors  from  interfering  with  its  enjoy- 
ment of  its  right  of  way  after  a  forfeiture 
incurred  by  breach  of  a  condition  sahse- 
guent,  in  assrssing  the  damages  and  trans- 
'--'ng  the  title  to  the  raifway  eompany 
I  an  eminent  domain  proceeding,  Is  so 
absolutely  lacking  in  merit  M  not  to  serve 
as  the  basis  of  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  court,— 
especially  where  plaintHTs  in  error,  who 
were  defendants  In  the  trial  court,  did  not 

Note. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  oouTt*— aee  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  97;  Haroblln  v. 
WMtan  Land  Co,  ST  L.  ed.  U.  8.  287;  Re 
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Mmplj  (tand  upon  their  rights  ki  defend- 
anta,  but  went  furtiier  and  umght  affirma- 
tive relief. 

(Vor  other  cawl,  kc  Appeal  ind  Error,  1110- 
113T,  In  DliMt  Bap.  Ct  IMS.] 

[No.  463.] 


IN  BRBOR  to  the  Supreme  Court  of  the 
State  of  OregoD  to  review  a  decree  which 
modified  a  decree  of  the  Circuit  Court  of 
Walloa  Count;,  in  that  atate,  in  favc 
defendants  in  a  suit  b;  a  railway  compaTi]r 
to  enjoin  interference  with  its  right  of  wa; 
by  asseuing  the  damages  and  transferring 
the  title  to  the  railway  company  as  in  an 
eminent  domain  proceeding.  Dismissed  fee 
mnt  of  jurisdiction. 

See  same  case  below,  53  Or.  228,  32  L.B.A, 
(N.S.)   117.  112  Pac.  413. 

The  facts  are  stated  ia  the  opinion. 

Messrs.  George  K.  Clianibcrlaln  and 
Will  R.  King  submitted  the  cause  for 
plaintilTs  in  error.  Mr.  Turner  Oliver  was 
on  the  brief: 

The  atate  supreme  court  did  act  ultra 
virts  and  arbitrarily,  and  in  violation  of 
tbe  couHtitutional  rights  of  the  plaintiffs  in 
error,  and  deprived  them  of  their  property 
without  due  process  of  law,  uhen  it,  on 
March  14,  ISll,  deprived  them  of  the  right 
of  a  jury  trial,  and,  without  any  evidence  as 
to  the  damage  to  them,  on  that  date  arbi- 
trarily fixed  $700  R9  damsges.  and  declared 
that  their  property  belonged  from  that  time 
to   the   defendant   in   error. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  618,  i  L.  td.  620;  Scott  v.  McNeal, 
164  U.  S.  34,  4B,  38  L.  ed.  8Se,  BOl,  14  Sup. 
Ct.  Hep.  1108;  Chicago,  B.  4  Q.  R.  Co.  ».  Chi- 
cago, 163  U.  S.  228,  236,  242,  41  L.  ed.  &S2, 
984,  980,  17  Sup.  Ct.  Rep.  681;  St.  Louis. 
I,  M.  k  S.  R.  Co.  v.  Taylor,  210  D.  S.  281, 
893,  52  L.  ed.  1061,  1067,  28  Sup.  Ct.  Rep. 
616,  21  Am.  Keg.  Rep.  464. 

If  tbe  7th  Amendment  applies  only  to  Fed- 
eral courts,  nererthelesa  when  the  Oregon 
Constitution  makes  tbe  same  provision, 
which  ia  ignored  by  the  state  supreme  court, 
and  the  property  of  a  citizen  is  taken 
to  defiance  of  such  constitutional  inhibition, 
the  citiien   is  surely  deprived  of  his  prop- 


erty without  due  process  of  law,  and  U  pro- 
tected by  the  14th  Amendment. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Chicago,  IM 
U.  S.  233,  41  L.  ed.  983,  17  Sup.  CL  Rep. 
C8li  Scott  V.  McNeal,  164  U.  S.  4S,  38  L. 
ed.  901,  14  Sup.  Ct.  Bep.  1108;  Civil  Righta 
Cases,  109  U.  S.  11,  27  h.  cd.  839,  8  Sup.  Ct. 
Rep.  18. 

Due  proeeas  of  law  is  its  r^ular  admin- 
istration, through  courts  of  justice,  by  a 
timely  and  regular  course  of  proceeding  to 
judgment  and  execution.  As  a  rule,  it  in- 
cludes parties,  regular  proceedings  and  a 
trial,  according  to  the  settled  course  of  pro- 
ceedings. 

Den  ex  dem.  Murrsy  v.  Hoboken  I^nd  4 
Improv.  Co.  18  How.  272,  16  L.  ed.  3T2: 
Rees  V.  Watertown,  19  Wall.  107,  22  I.  ed- 
72;  Baker  v.  Kelley,  11  Minn.  4B0,  Gil.  3S8; 
Pearson  v.  Yewdall,  96  U.  S.  294,  24  L.  ed. 
436;  Scott  V.  McNeal,  154  U.  S.  46,  3B  I^ 
ed.  901,  14  Sup.  Ct.  itcp.  1108. 

There  was  no  Federal  question  in  the  case 
until  it  was  injected  into  tli?  case  by  the 
decision  of  the  Oregon  supreme  court  It 
was  therefore  impossible  for  inch  qneation 
to  have  been  brought  before  the  npreiDe 
court  of  Oregon  for  consideration  prior  to 
December  20,  1910,  because  there  was  no 
such  question  in  the  esse.  Is  this  Federal 
Supreme  Court  then  without  jurisdiction  t» 
consider  a  violation  of  tbe  Constitution  by 
the  slate  supreme  court  because  the  Federal 
question  was  not  raised  until  after  the  atate 
supreme  court  brought  it  into  the  caseT  Or. 
can  a  state  supreme  court  deprive  this  Su- 
preme Court  of  jurisdiction  by  not  mention- 
ing in  its  decree  the  Federal  queatine 
brought  Into  the  ease  by  its  own  opinion, 
and  pressed  upcwi  the  consideration  of  the 
court  by  a  motion  to  modify  its  decree  tn 
harmony  with  the  constitutional  rights  of 
the  plaintiffs  in. error,  and  considered  1^  th* 
justices  of  the  supreme  court  for  ■ 
month  before  rendering  Its  final  i 
tutional  decree? 

Chicago,  B.  4  Q.  R.  Co.  t.  Cbteago,  166  V. 
S.  228,  41  L.  ed.  982,  17  Sup.  Ct.  Rep.  681; 
Meyer  v  Richmond,  172  U.  S.  82,  92,  43  L. 
ed.  374,  377,  19  Sup.  Ct.  Rep.  106;  Williams 
V,  BrufTy,  102  U.  S.  248,  26  L.  ed.  136;  Acme 
Harvester  Co.  v.  Beekman  Lumber  Co.  eS2 
U.  S.  300,  56  L.  ed.  208.  32  Sup.  Ct.  Rep.  M; 
San  Jose  Land  4  Water  Co.  v.  Ban  Jouf 


Buchanan,  39  L.  ed.  U.  8.  884;  and  Eipley 
T.  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  np  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts — see  note  to  Apex  Transp. 
Co.  V.  Qnrbode,  62  LJt.A.  SIS. 


Supreme   Court  of   the  United   ( 

note  to  Mutual  L.  Ins.  Ca  v.  MeOrcw,  83 

LJtJk.  33. 

On  error  to  state  court  In  cases  inirolving 
questions  of  due  process  of  law — aae  note 
to  Burt  V.  Smith,  61  L.  ed.  U.  8.  121. 

On  neceasity  of  color  of  merit  in  Federal 
question  to  sustain  writ  of  error  to  state 
court — see  note  to  Offleld  v.  Mew  York,  N. 
H.  4  H.  E.  Co.  SI  L.  ed.  V.  B.  2S1. 

M«  V.  ». 


by  Google 
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Bftnch  Co.  180  U.  S.  177,  47  L.  ed.  TOO,  S3  And  in  any  event  k  claim  of  violation  of 

Sup.  Ct.  Bep.  tSJ.  the  14tb  Amendment  cannot  be  luitained 

In  the  present  eaae,  the  Federal  que(ti<ai  becauM  of  irreguUritiea  or  mattera  of  pro- 

was  raiaed  on  a  motion  to  modify  the  decree  cedure  in  the  atate  court*  where  the  parties 

«f  the  tupreme  court,  after  it*  opinion  had  hate  been  fullj  heard  in  the  regular  coiirae 

been  Sled,  but  before  it  had  been  certified  ot  judicial  proceedings    (Central  Land  Co. 

down.     Ihe   court    entertained   the    motion  t.  Laidlej,  ISS  U.  S.  103,  40  L.  ed.  01,  16 

Mtd  coniidered  it  onlj  for  a  month  before  Sup.  Ct.  Rep.  80;   Iowa  C.  R.  Co.  t.  Iowa, 

denying  it.  ISO  U.  S.  889,  3H,  40  L.  ed.  4«7,  409,  IS 

Mallett  V.  North  Carolina,  181  U.  S.  680,  Sap.  Ct.  Bep.  344),  nor  for  retuia)  of  trial 

45  L.  ed.  1016,  21  Sup.  Ct  Rep.  780,  IS  Am.  hj  Jury  (Iowa  C.  R.  Co.  v.  Iowa,  supra). 
Crim.  Bep.  241. 

Messrs.   W.   W.  Chiron   aud  Hemr  W.  "'"    C^W    Justice    White   delivered    the 

CUrk   submitted    the  cause  lor   defendant  "P,;^'""  "'  the  court: 

1                  ».      .-.I.       ^    c        „  The  defendant  in  error,  hereafter  referred 

in  error.     Mr.   Arthur  C.  Spencer   was  on  .            n.         ■,       j                                   •  -   ,.,» 

.....                                      '^  to   as   the   railroad  eompanj,  waa   plamtiR 

xne  one  !                                       .     .  k„-  below,  and  sued  the  plaintiff*  in  error,  who 

Lvea  if  a  Federal  question  had  been  spe-  _         j.j..,.l_.. 

,.     ,,         ■     .  ■     .1        .■,.       I              w  were   defendants,  to   enjoin  them   from    in- 

«ilicallv  raised  in  the  petition  for  a  rehear-  ...         i.,.  >.      -  i...    .                       . 

,       .,'      ,,  ,        .      ^     1  .    ,^        ,j  »  terfering  with  its  right  of  possetsion  of  a 

init.  It  Hould  have  been  too  late  (Consolidat-  .  .        ,,      .           ^,a  ,.■         '^T,        ,        .  , 

U.  S.  zk  334,  67  I.  ed.  857,  862,  33  Sup.  °'    "';      "j?"    '"^  ^"    »•'••"•'■ 
' '       ,            •   ,,              i         .,  whicu  traversed  propertv  belonjrinB  to  the 

ct  K.p.  tjoi,  .od  .p,»,^ir  «,  .to.  th.  j„„j„„  , ,,  ^J't.ii,  ft4,'n„  I, 

r«.l,oo  (o,  .  r.h»rmg  ...  d,.m™«l    ..d  ,,_,  ,^,,^                      ,J  ,  ^1,               /, 

no  r.h,.r,«g  .„  u,  l-«  Md-    U»d.r  th.M  „„     ^^^  ^„  '^J   ^^,  .^Ib.loi.  «,. 

oi^om.U.c,.  tl..  «i"'t  t"  ~l  P""<d  d..  j.,„a„,     .^rtlnj  «.™  Utl.  lo  th.  Und, 

r«»lr  upoo  .ny  «o.UluUon.l  qo»tloo     It  u,„,„|„,  tTdl.lorb  th.  nllr.»d  In 


la  likewise  of  no  avail  for  the  plaintiffs  i 


B  threatening  to  disturb  the  raiir>>ad  Id 

„  ,  -   ,         ^.  its   potaession,   to  tear   up  a   traeic   where 

r  to  attempt  to  raise  a  F«leral  question  j^jj^^a   otherwise  to  prevent  the  use  of 

and  confer  jurisdiction  by  sUtemente  in  the  ^^^  ,_^j  ,^^  j,,^  p^^p^  ,^^  „^l^^  j^  ^^ 

assignment  of  error  or  writ  ot  error    [Hoi-  teen  bought.    The  defendanto  answered,  and 

S'lOari-a    L     ?i     Ren     fin      £:  -'though' {667]   admitting   that   they   had 

1026,    1028,    26    Sup    Ct.    Rep     fil7-,    Lo»  „id  the  land  to  the  railway  tor  a  right  of 

Angeles  Farming  1  WilL  Co.  v  Loa  Angeles  „        ,„j  ^ad  received  the  stipulated  price, 

217  U.  S.  217.  226, 64  L.  ed.  736,  744,  30  Sup.  „„^teleB.  ..«.rt«d  that  they  we«,  yet  th^ 

Ct.  Hep.  462) .  ownera  of  the  property   for  the  following 

The  specific  asslgnmenU  of  error  raise  j^^„,  ,„  Becauw  in  the  deed  by 
only  questions  which  have  been  mnny  tunes  ^^j^^  the  property  was  conveyed  there 
passed  upon  by  this  court  adverw-ly  to  the  ,„  ,„  „  condition  "that  the  Oregon 
poaition  necessarily  tsken  thereon  by  plain.  R.nroad  ft  Nartgatioo  Company  Will  con- 
tiffs  In  error.  The  Sth  and  7th  AmendmenU  .j^^  the  line  of  road  over  the  above-de- 
of  the  Constitution  o(  the  United  State,  ^^^i^  premises  within  two  years  from  the 
relate  only  action  under  Federal  author-  ^^t,  hereof."  (b)  Beeanse  while  after  the 
By,  and  are  not  applicable  to  and  do  not  g^^  the  railroad  had  commenced  to  con- 
constitute  a  proper  basis  for  an  assignment  struct  Us  road,  and  had  graded  along  the 
of  error  upon  the  review  of  a  decision  of  a  ^jg^t  of  way,  after  doing  *o  it  suspended 
iUte  court  in  a  suit  which  concerns  only  ,i,  ,0^1,  ^  that  the  two  yeara  provided  in 
action  under  sUte  authority.  the  deed  elapsed  without  the  railruad  beinp; 

Tvrining  v.  New  Jersey,  211  U.  S.  78,  03,  built,   and   therefore   all  right  to  the  land 

■63  L.  ed.  97,  103,  29  Sup.  Ct.  Rep.  14.  h,(i  been  loit,  and  the  defendants  had  re- 

The   14th   Amendment  contains  the   only  entered    and    notified    the    railroad    of    the 

guaranty  of  the  Federal  Constitution  that  (net. 

due  process  of  law  shall  be  obwirved  by  the  Averring  that  the  land  was  "reasonably 

at«tes  and  their  agencies.     But  any  claim  worth  the  sum  of  tl.OOO  and  the  plaintiff 

under  the  14th  Amendment  comes  too  Ute  ],«  not  paid  the  aame  nor  any  part  thereof, 

to  confer  jurisdiction  upon  this  court  where,  ^nd  has  not  offered  to  pay  defendant  any 

until  the  assignments  or  writ  of  error,  the  thing    for    said    land    since    its    failure    to 

arguments  have  been  based  on  state  statutes  comply  ivilh  the  eondition  of  the  deed,"  ths 

and  the  state  Constitution.  answer    prayed    not    merely    the    rejection 

Osborne  v.  Clark,  804  U.  S.  665,  660,  61  of  the  plaintiffs'  demand  and  the  dissolution 

L.  ed.  610,  826,  27  Sup.  Ct.  Bep.  310;  Con-  of  the  injunction  which  had  been  allowed. 

•oUdated  Turnp.  Co.  v.  Norfolk  t  0.  V.  R.  but  asked  substantive  relief;   that  Is.  that 

Co.  228  U.  B.  326,  334,  67  L.  ed,  Sfi7.  862.  the  defendants  be  decreed  to  be  the  ownera, 

43  Sup.  Ct  Rep.  610.  and  tbttt  the  compUiMUit  be  smjirined  from 

"'■•"'•■  „,„.,Gooslc  •"' 
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Is  knj  WKj  inUrferlng  ifith  them,  uid  tot 
tha  kifardiog  of  "luch  other  and  furtlKtr  re- 
lief H  ahall  Mem  to  tbe  omirt  equit«ble  in 
the  premiwe."  Attrr  trial  at  wblch  opn- 
■iderable  teetlmony  wb«  taken,  unong  oth- 
er thing!,  u  to  the  value  of  the  property, 
the  court,  holding  in  favor  of  the  defend- 
■■ta,  decided  that  tbe  railroad,  bj  virtue  of 
It*  failure  to  build  within  tbe  period  kpecl- 
fled,  and  the  re-entry  of  the  delendanta,  had 
kat  all  right  to  the  land,  and  therefore 
that  the  aubsequent  action  of  the  railroad 
in  entering  upon  tbe  land  to  .complvte  iti 
railroad  waa  a  treepau.  The  injunction 
which  waa  iseued  at  tbe  inception  of  tbe 
eauM  was  diwolved.  On  eppeal  tbe  court  be- 
low expreeelj  (S6S]  adopted  tbe  legal  prln- 
dplee  which  the  trial  court  had  applied;  tbat 
ia,  tbe  court  llkewiae  declared  the  cause  in 
the  deed  to  be  a  condition,  and  decided  tbat 
the  failure  of  the  railroad  to  comply  witb 
ita  (erniB  had  forfeited  all  ita  right  and 
title  in  and  to  the  land.  But  neverthelesi 
the  decree  wai  not  afflrined.  After  expound- 
ing ita  reaaoni  for  fuUy  agreeing  with  the 
legal  conclusiona  of  tbe  trial  court,  it  waa 
eaid :  "80  far,  then,  we  have  found  that  de- 
tendanta  were  entitled  to  a  forfeiture  and 
that  the  land  baa  reverted,  but  we  now  r«. 
cnr  to  the  remedy.  The  situation  ia  anoma- 
loui.  Plaintiff  baa  constructed  ita  road 
and  haa  it  in  operation,  thereby  preform. 
Ing  an  important  public  function  for  a  large 
and  increaaJDg  population.  .  .  .  It  ia  to 
the  intereat  of  the  pubtie  tbat  it  abould 
continue  to  do  ao,  and  tbat  the  defendant* 
ahould  not  be  allowed  to  acquire  a  portion 
of  ita  roadbed  to  the  detriment  of  public 
travel.  The  condemnation  of  land  for  rail- 
way parpoaea  la  uaually  the  function  of  a 
court  of  law,  but  there  are  in  tbia  case  aucb 
special  clrcumetancea  aa  to  authorize  this 
court  to  end  the  whole  litigation  at  once 
and  forever.  The  pleadings  show  that  thia 
land  ia  needed  for  the  purpose  of  a  railway, 
and  the  evidence  shows  that  tbe  railway 
ia  actually  there  on  tbe  ground.  Defend- 
'anta  come  Into  court,  aubmit  thenuelvee 
to  the  Jurisdiction  of  equity,  and  sak  alBrm- 
ative  relief.  Much  of  tbe  testimony  waa 
devoted  to  showing  the  value  of  the  land 
taken,  tbe  effect  of  tbe  taking  on  tbe  re- 
mainder of  tbe  tract,  and  all  those  things 
which  are  naually  abown  in  an  action  to 
eondemn  for  a  railroad  right  of  way.  Hav- 
ing Juriidiction  of  this  caae,  we  have  con. 
ehided  to  aaaume  it  for  all  purposes,  and  to 
■o  modify  tbe  decree  that  pUlntlff  ahall 
take  title  to  the  land  deacribed  in  tbU  atrip 
npea  the  paying 'to  defendants  the  damage 
OMuloned  fay  auch  taking,  which  we  aaaes* 
at  9700,  and  the  coats  and  diaburscmcnta 
d  thla  suit."  [B8  Or.  238,  SS  LJLA.(NjB.) 
IIT,  112  Fae.  4IS.I  Upon  the  entry  of  a  d»- 
11«S 


eree  conformably  to  these  views,  the  defaad- 
anta  asked  that  the  decree  be  [669]  modifled 
so  as  to  conHne  It  to  a  recognition  of  tiicir 
title,  and  to  exclude  all  its  provisions  coa- 
fccrfng  upon  the  railroad  company  tba 
right  to  take  the  property  on  paying  tha 
adjudged  sum.  Thia  application  was  aup- 
ported  by  as  elaborate  argument  eballeac- 
ing  the  right  of  the  court  under  thv  stat* 
law  to  exert  tbe  power  which  It  had  exerted. 
In  none,  however,  of  the  elaborate  aigu- 
ments  pressed  to  sustain  the  motion  to 
modify,  was  there  any  reference  wbatcva- 
to  any  supposed  denial  by  tbe  atate  court 
of  righta  guaranteed  by  tbe  ConstituUon 
of  the  United  States,  and  (or  that  reason, 
and  because  It  is  insisted  that,  on  the  face 
of  the  record,  It  ia  msnifest  no  Fedi-ral 
question  is  presented,  a  motion  to  diamlaa 
has  been  made  which  we  come  to  consider. 

All  the  contentions  as  to  Ki-deral  rights 
rest  upon  the  aaaumption  that  tbe  court 
below  denied  due  process  of  law  when  It 
entered  tbe  decree  complaioed  of,  and  thia 
is  based  upon  the  conception  that  the  conrt 
exceeded  Ita  Jurisdiction  and  misconeelvad 
or  wrongfully  Interpreted  the  evidence,  and 
thereby  in  effect,  while  recognizing  the  title 
of  the  plaintiffs  in  error,  virtually  deprived 
them  of  tbe  right  conferrrd  by  the  state 
law  of  having  a  common-law  trial  for  tbe 
purpose  of  determining  the  questions  which 
would  require  to  be  decided  In  ease  of  the 
exercise  by  the  railroad  company  of  the 
right  of  eminent  domain,  including,  of 
course,  the  fixing  of  compensation  to  be 
paid  for  the  taking  and  the  damage*  in- 
cident thereto.  leaving  aside  for  the  mo- 
ment the  qupstion  of  the  jurisdiction  of 
the  court  in  the  fundamental  sense,  tbat 
is,  ratiofM  materia,  it  ia  manifest  that  tbt 
want  of  foundation  for  all  the  prupopitI«BS 
insisted  upon  ia  quite  clear,  aince.  after  all, 
taking  the  aspect  most  favorable  for  tbe 
plaintiffs  In  error,  the  propositiona  but  as- 
sert that  the  court  below,  in  deciding  the 
case,  committed  error  aa  to  mattera  in- 
volving no  Federal  question  because  purely  of 
state  cognizance.    It  is  elementary  and  needs 

citation  of  authority  to  show  that  (670] 
the  due  process  clause  of  the  14th  Amend- 
ment does  not  control  methods  of  atatc  pro- 
cedure or  give  jurisdiction  to  thia  conrt  to 
review  mere  errora  of  law  alleged  to  have 
bean  committed  by  a  atate  court  in  the  par- 
formance  of  ita  duties  within  the  scope  ol 
ita  authority  concerning  mattm  non-Fed- 
eral In  character.  So  far  aa  the  contmtioBS 
addreased  tlfemselva*  to  the  aubject-matta 
of  Jtuiadictlon,  it  is  alear  that  they  do  not 
deny  jariadietlon  In  the  sense  of  the  fonda- 
mental  absence  of  any  and  all  right  to  taka 
eognlsaoce  of  the  causa,  but  are  conflnad  to 
Jnrlsdlcticm   in   the  sense   of  the   duty  to 


byGOOgK 


BEIE  B.  00.  T.  NEW  YOBE. 


ri|teUtill7  dedde  subject*  t«  which  Jndleiftl 
pow«T  extendi.  Is  thle  ftapect  the  error  of 
*1]  the  eontcntlona  U  within  the  principle 
Mmounced  In  Cnttillo  t.  McConnico,  IBS  D. 
8.  674,  42  L.  ed.  622,  18  Sap.  Ct.  Rep.  220. 
But,  aside  from  the  reasons  just  stated, 
the  absolute  want  of  merit  in  the  Federal 
right  asserted  becomes  doubly  apparent 
when  it  is  observed  that  the  plaintiffs  in 
error,  who  were  defendants  in  the  trial 
«onrt,  did  not  limplj  stand  Upon  their 
right!  as  defendants,  but  went  further  and 
•ougbt  affimiativs  relief  at  its  bandii,  and 
could  only  be  now  heard  to  deny  all  power 
by  being  permitted  to  denj  the  right  to 
«zert  the  very  jurisdiction  which  they  in- 

Dismisseil  for  want  of  jurisdiction. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
[See  8.  C.  Beporter'a  ed.  071-686.) 


1.  'Ihe  subject  of  the  honrs  of  labor  of 
the  employees  of  interstate  railway  carriers 
nsinv  the  telegraph  or  telephone  in  con- 
nection with  the  movement  of  trains  is  so 
far  removed  from  the  field  of  state  regula- 
tion by  the  hours  of  service  act  of  Har'^h 
4,  1HD7  (34  SUt.  at  L.  1415,  chap.  ZO^tS, 
IT.  B.  Comp.  Stat.  Supp.  1011,  p.  1321), 
as  to  invalidate  the  provisions  of  N.  Y. 
Laws  18D7,  chap.  410,  as  amended  by  Laws 
1907,  chap.  8S7,  prescribing  a  still  shorter 
^y's  work  for  blocJc  system,  telegraph,  and 
telephone  operators  and  signal  men  on  rail- 
roaas,  as  applied  to  a  telegraph  operator 
«f  a  railway  carrier  engaged  in  both  inter- 
state and  intrastate  commerce,  who  is  em- 
ployed to  space  trains  bv  the  use  of  the 
telegraph  under  the  block  eystem,  and  to 
report  trains  to  other  ofUces  and  to  train 
despatchers. 

[For  Mber  cases,  see  Commerce,  I.  ci  III..  In 

Dliceat  Sap.  cr.  leos.] 
ComtnercA  .—  state  regnlatlan  at  honrs 
of  rallirar  employees  —  consrcBSlonal 

2.  Congress  has  so  acted  upon  the  subject 
of  the  hours  of  labor  of  interstate  railway 
employees  by  enacting  the  hours  of  service 
act  of  Msreh  4,  1907,  as  to  preclude  a  state, 

NoTK. — On  state  regulation  of  relations 
between  railroad  eompsnies  engaged  in  in- 
terstate eommeree  and  tbeir  employees — 
see  notes  to  State  t.  Missouri  P.  R.  Co.  IS 
I.R.A.(N.S.)  lU;  People  v.  Erie  R.  Co. 
2»  I.R.A.(M.6.)    240. 

On  tbe  TBlidity  of  legislation  regulating 
honrs  of  labor — see  notes  to  People  ~    " 
„     _.    _     .  -      .     -     g5(,n 
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during  the  period  between  the  date  of  that 
act  and  tbe  time  when,  by  its  express,  terma, 
it  should  go  into  effect,  from  making  or  en- 
forcing as  to  such  employees  a  local  regu- 
lation limiting  bonrs  of  labor. 
[For  otber  cases,  lee  Com 
DUest  Bup.  Ct.  1908.] 
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Argued   April   24   and  27,   1914.     Decided 
May   25,   1914. 

IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Coun- 
ty of  Rockland  in  that  state  to  review  a 
judgment  entered  pursuant  to  the  mandate 
of  the  Court  of  Appeals,  which  reversed  a 
judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  which 
had  reversed  a  judgment  of  tbe  Trial  Term 
of  tbe  Supreme  Court,  penaliiing  a  railway 
company  for  violating  the  state  law  relative 
to  hours  of  labor  of  employees.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  in  appellate  divi> 
Bion,  13S  App.  Div.  767,  119  N.  Y.  Supp. 
873;  in  court  of  appeals,  198  N.  T.  369,  29 
L.R.A.(N.S.)  240,  139  Am.  St.  Rep.  828,  91 
N.  E.  849,  19  Ann.  Cas.  811. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  D.  McRenney  argued  the 
cnuse,  and,  with  Mr.  George  F.  Brownell, 
filed  a  brief  for  plaintiff  in  error: 

As  Congress  by  the  hours  of  service  act 
of  March  4,  1B07,  had  completely  regulated 
the  hours  of  labor  of  railway  employees 
concerned  with  tbe  movements  of  trains, 
including  those  making  use  of  the  telegraph 
or  telephone  tor  that  purpose,  tbe  law  of 
the  sUte  of  New  York  from  the  date  of  iia 
passage  was  void  and  of  no  effect  as  to  all 
such  employees  engaged  in  or  performing 
duties  in  connection  with  interstate  com- 
merce. And  this  la  so  notwithstanding  that 
the  prohibitions  of  tbe  Federal  law,  by  the 
term*  of  tbe  act  itself,  only  became  ef- 
fective one  year  after  the  date  of  its  pas- 
sage; that  Is  to  say,  on  March  4,  1908. 

Northern  P.  R.  Co.  ▼.  Washington,  222 
U.  S.  370,  66  L.  ed.  237,  32  Sup.  Ct.  Rep. 
160;  Adams  Exp.  Co.  t.  Croninger,  228  U. 
S.  4B1,  SOG,  606,  ST  L.  ed.  314,  31B,  320, 
44  L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148; 
McDermott  t.  Wisconsin,  228  U.  B.  116, 
131,  132,  67  L.  ed.  754,  786.  766,  47  L.R.A. 
(N.S.)  984,  33  Sup.  Ct.  Rep.  431;  Chicago, 
I.  ft  L.  R.  Co.  T.  Haekett,  2SS  U.  S.  6GD, 
687,  S7  L.  ed.  966,  969,  33  Sup.  Ct.  Rep. 
681;  Minnesota  Bate  Caeca  (Simpson  v. 
Shepard)  2S0  U.  8.  362,  399,  400,  67  L.  ed. 
1611,  1641,  1642,  48  L.R.A.(N.8.|  11S1,  33 
Sup.  Ct.  Rep.  729;  SUte  t.  Ulasonri  P.  B. 
Co.  SIS  Mo.  SS8,  HI  8.  W.  M»i  StaU  t. 
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Mr.  WlllMT  W.  Cbambera  mrgued  the 
MUM,  uid,  vitb  Hr.  Thomas  Cumody, 
Attompy  Genera]  of  New  York,  and  Mr. 
Claude  T.  Dawea,  died  a  brief  for  delendant 

The  statute  in  question  was  a  ralid  en- 
actment upon  the  ground  that  it  was  with- 
in the  reserved  power  of  the  state  to  amend 
corporate  charters. 

Adirondack  R.  Co.  v.  New  York,  176  U. 
S.  335,  44  L.  ed.  4QS,  20  Sup.  Ct.  Rep.  460; 
New  York  t  H.  E.  R.  Co.  v.  Bristol,  161 
U.  8.  636,  6ttT,  3S  L.  ed.  269,  272,  14  Sup. 
Ct.  Rep.  437;  People  v,  O'Brien,  111  N.  Y. 
1,  Z  L.R.A.  255,  7  Am.  St.  Rep.  684,  16  N. 
E.  602;  Greenwood  t.  Union  Freight  R.  Co, 
103  U.  S.  13,  26  L.  ed.  961 ;  Lord  t.  Equi- 
Uble  Life  Auur.  Soe.  194  N,  Y.  212,  22 
L.R.A.(N.S.)  420,  87  N,  E.  443;  New  York, 
C.  &  H.  R.  R.  Co.  T.  Williams,  199  N.  Y. 
148,  35  L.R.A.(N.S.)  649,  130  Am.  St  Rep. 
650,  92  N.  E.  404;  St.  Louis,  1.  M.  k  S. 
R.  Co.  T.  Paul,  173  U.  8.  404,  409,  43  L. 
ed.  740,  748,  19  Sup.  CL  Rep.  419;  State 
V.  Brown  t  8.  Mfg.  Co.  18  R.  L  16,  17 
L.R.A.  860,  2S  Atl.  246;  Berea  College  v. 
Kentuckj,  211  U.  B.  45,  53  L.  ed.  SI,  SB 
Sup.   Ct.  Rep.  33. 

This  court  will  follow  the  New  York 
court  of  appeals  in  its  Hnding  that  the 
state  legislation  in  question  waa  enacted 
under  its  reserved  control  over  a  corpora- 
tion created  b^  it. 

Adirondack  R.  Co.  t.  New  York,  176  U. 
S.  335,  44  L.  ed.  492,  20  Sup.  Ct.  Rep. 
460;  Elmendorf  v.  lajlor,  10  Wheat.  152, 
ISO,  6  L.  ed.  289,  292;  Forsyth  v.  Ham- 
mond, 166  U.  S.  506,  618,  41  L.  ed.  1093. 
1100,  17  Sup.  Ct.  Rep.  6G5;  Covington  v. 
Kentucky,  173  U.  S.  231.  237,  43  L.  ed.  670, 
061,  19  Sup.  Ct.  Rep.  383;  Schaefer  v. 
Werling,  188  U.  S.  616,  47  L.  ed.  670,  23 
Sup.  Ct.  Rep.  449. 

Although  the  state  act  affect*  to  some 
extent  the  operation  of  interstate  commerce, 
it  is  none  the  less  local  in  its  character. 

Smith  V.  Alabama,  124  U.  S.  46.i,  31  L. 
ed.  S08,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct  Rep.  664;  Nashville,  C.  k  St.  L.  R.  Co. 
T.  Alabama,  128  U.  S.  SO,  32  L.  ed.  352, 
8  Inters.  Com.  Rep.  238,  B  Sup.  Ct  Rep. 
28;  Southern  R.  Co.  t.  King,  217  U.  S. 
524,  64  L.  ed.  868,  30  Sup.  Ct.  Rep.  594; 
New  York,  N.  H.  t  H.  R.  Co.  v.  Npw  York, 
]<S  U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct 
Rep.  418;  Weatem  U.  Teleg.  Co.  v.  James, 
162  U.  8.  660,  40  L.  ed.  1105,  16  Sup.  Ct 
Rep.  934;  Bennington  v.  Georgia,  163  U. 
S.  20B,  41  L.  ed.  166,  16  Sup.  Ct  Rep.  1086; 
Chicago  t  N.  W,  R.  Co.  v.  Fuller,  17  WaU. 
560,  21  L.  ed.  710;  Louisville  ft  N.  R.  Co. 
IISO 


T.  Kentucky,  101  U.  S.  077,  40  L.  ed.  84S, 
16  Sup.  Ct  Rep.  714;  Chicago,  H.  A  St. 
P.  R.  Co.  T.  Solan,  169  U.  S.  1S3,  42  L.  «d. 
688,  18  Sup.  Ct  Rep.  289;  Richmond  * 
A.  R.  Co.  V.  R.  A.  Patterson  Tobacoo  Co. 
169  U.  S.  311,  42  L.  ed.  769,  18  Sup.  CL 
Rep.  336;  Wieconstn,  M.  ft  P.  R.  Co.  r. 
Jacobsoa,  179  U.  S.  287,  45  L.  ed.  194,  21 
Sup.  Ct  Rep.  115;  Chesapeake  ft  O.  R.  Co. 
v.  Kentucky,  179  U.  S.  3S8,  46  L.  ed.  244, 
21  Sup.  Ct.  Rep.  101;  Louisville,  N.  O.  ft 
T.  R.  Co.  T.  Mississippi,  133  U.  S.  687,  33 
L.  ed.  784,  2  Inters.  Com.  Rep.  801.  10 
Sup.  Ct  Rep.  348;  Erb  v.  Moruch,  177  U. 
S.  584,  44  L.  ed.  837,  20  Sup.  Ct.  Rep.  819; 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  t.  Illinois. 
177  U.  S.  514,  510,  44  L.  ed.  868,  869,  20 
Sup.  Ct  Rep.  722. 

Congress,  under  its  commerce  power,  may, 
by  occupying  the  entire  field  of  regulation 
of  hours  of  service  on  interstate  railroad*, 
render  nugatory,  with  respect  to  that  sub- 
ject, a  state's  police  power  or  its  local  pow- 
er over  interstate  commerce. 

Louisville  ft  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  702,  40  L.  ed.  849,  859.  16  Sup. 
Ct.  Rep.  714;  Mi*«>uri,  K.  ft  T.  R.  Co.  *. 
Haber,  109  U.  S.  013,  623,  42  L.  ed.  B78, 
881,  18  Sup.  Ct.  Rep.  488;  Sinnot  v.  Daven- 
port, 22  How.  227,  243,  16  L.  ed.  243,  248: 
Tua  v.  Carriere,  117  U.  S.  201,  29  L.  ed. 
835,  6  Sup.  Ct.  Rep.  506 ;  Gulf,  C.  ft  B.  T. 
H.  Co.  V.  Heflej,  158  U.  S.  98,  39  L.  ed. 
910,  13  Sup.  Ct  Rep.  802;  Northern  P. 
R.  Co,  V.  Washington,  222  U.  S.  370,  378, 
56  L.  ed.  237,  239,  32  Sup.  Ct.  Rep.  160. 

But  not  the  state's  power  over  its  own 
corporations,  which  continues  and  give* 
force  to  a  state  statute  regulating  honn 
of  service  except  at  those  points  of  conflict 
with  the  Federal  commerce  law. 

Gladson  v.  Minnesota,  166  U.  B.  4S7,  430, 
41  L.  ed.  1064,  1005,  17  Sup.  Ct.  Rep.  627; 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  285,  43  L.  ed.  702,  19  Sup.  CL  Rep. 
465. 

The  statute  under  discussion  ia  a  di- 
rect aid  to  the  purpose  of  the  Federal  stat- 
ute, and  should  be  sustained  upon  the  anal- 
ogy of  those  cases  in  which  the  exercise 
of  a  state  police  power  bos  been  eonatrued 
to  be  an  additional  benefit  to  the  state, 
with  no  injury  to  the  Federal   legislation. 

Reid  V.  Colorado,  187  U.  8.  137,  47  L.  ed. 
108,  23  Sup.  Ct.  Rep.  92,  12  Am.  Crim.  Rep. 
606;  Missouri,  K.  ft  T.  R.  Co.  v.  Haber,  169 
U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep. 
488;  Wisconsin,  M.  ft  P.  R.  Co.  t.  Jacob- 
son,  179  U.  S.  287,  45  L.  ed.  IS4,  21  Sup. 
Ct.  Rep.  115;  Chicago,  R.  I.  ft  P.  R.  Co. 
V.  Arkansas,  219  U.  B.  453,  55  L.  ed.  290, 
31  Sup.  Ct.  Rep.  275;  Grand  Trunk  R.  Co. 
V.  Michigan  R.  Commission.  231  U.  S.  4S7, 
ante,  31%  34  Sup.  Cb  Bap.  lU. 
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The  aUte  act  hftving  been  eiuctod  nnder 
the  reserved  power  of  the  atatc  of  New 
York  OTcr  one  of  ita  corporAtiona,  and  there 
being  no  conflict  or  repugnance  between  it 
and  the  Feder&l  act,  the  state  act  ehouU 
be  held  to  be  valid. 

Reid  V.  Colorado,  187  U.  8.  137,  47  L. 
ed.  108,  Z3  Sup.  Ct.  Rep.  62,  12  Am.  Crim. 
Rep.  oOe. 

Mr.     Justice     HcKenn*     delivered     the 

Action  for  penalty,  brought  by  the  peo- 
ple of  the  state  of  New  York  against  de- 
fendant in  error,  herein  called  the  railroad 
company,  for  an  alleged  violstion  of  the 
labor  law  of  the  state,  entitled,  "An  Act 
in  Relation  to  Labor,  Conttituting  Chapter 
Thirty-two  ot  the  General  Ijlws,"  as  amend- 
ed by  chapter  G27  of  the  Laws  of  ]907.t 

[676]  It  is  alleged  tliat  at  the  times 
hereinafter  mentioned  the  railroad  com- 
pany was  a  corporation  under  the  laws  of 
the  state  of  New  York,  and  was  and  is 
operating  a  line  of  railroad  in  the  state  of 
New  York,  In  Rockland  county  and  [677] 
other  counties,  extending  from  Piermont  to 
Dunkirk,  both  in  that  sUte. 

The  following  facts  are  also  alleged:  The 
railroad  company,   in  violation  of  |  7a  of 


the  labor  law,  rei]uired  and  permitted  OM 
David  Henion,  a  telegraph  operator,  to  be 
on  duty  more  than  eight  hours,  that  ia, 
from  7  o'clock,  a,  m.  to  7  o'clock,  p.  ii.,  on 
the  1st  day  of  November,  1007,  in  the  rail- 
road company's  tower  at  Sterlingtou,  in  the 
county  of  Rockland,  New  York,  there  being 
no  extraordinary  emergency  caused  by  acci- 
dent, flre,  flood,  or  danger  to  life  or  prop- 
erty. 

His  duty  was  to  space  trains  by  the  use 
of  the  telegraph  under  what  is  known  and 
termed  tlie  "block  syatem,"  and  to  report 
trains  to  another  office  or  offices  and  to  train 
despatchers,  whose  duties  pertain  to  the 
movement  of  cars,  engines,  and  trains  on  the 
company's  railroad,  by  the  use  of  the  tele- 
graph. 

There  passed  over  the  tracks  of  the  rail- 
road company  on  the  day  named  more  than 
eight  regular  passenger  trains  each  way. 

Judgment  is  prayed  in  the  sum  of  SIOO. 

The  answer  of  the  railroad  company  ad- 
mits ita  incorporation  and  that  it  U  operat- 
ing a  railroad  as  allied,  but  alleges  that 
ita  road  extends  from  Jersey  City.  New 
Jersey,  to  SufTem,  New  York,  and  from 
Salamanca,  New  York,  to  Marion,  state  of 
Ohio,  and  elsewhere,  passing  througli  New 
Jersey,  New  York,  Pennsylvania,  and  Ohio, 


f'Section  1.  Chspter  416  of  the  laws  of 
18)97,  entitled,  'An  .Act  in  Relation  to  Labor, 
Constituting  Chapter  Thirty-two  of  the 
General  Laws,'  is  hereby  amended  by  adding 
a  new  aection  after  §  7  thereof,  to  be  §  7a, 
to  rend  as  followa; 

"Section  7a.  Regulation  of  hours  of  labor 
of  block -system  telegraph  and  telephone 
operators  and  signalmen  on  surface,  subway, 
and  elevated  railroad*. — The  provisions  of 
3  7  of  this  chapter  shall  not  be  applicable 
to  employees  mentioned  therein.  It  shall 
be  unlawful  for  anv  corporation  or  receiver, 
operating  a  line  of  railroad,  either  surface, 
subway,  or  elevated,  in  whole  or  in  part,  in 
the  state  of  New  York,  or  any  ollicrr,  sgent, 
■  or  representative  of  such  corporation  or  re- 
ceiver to  require  or  permit  any  telegraph 
or  telephone  operator  who  space*  trains  by 
the  use  of  the  telegraph  or  telephone  under 
what  is  known  and  termed  the  'block  ayatem' 
(defined  aa  followa)  :  Reporting  tram*  to 
another  office  or  offices  or  to  a  train  de- 
apatcher  operating  one  or  more  traina  under 
signs b,  and  telegraph  or  telephone  levermen 
who  manipulate  interlocking  machines  In 
railroad  yards  or  on  main  tracks  out  on 
the  line*,  or  train  deapatcbers  in  it*  tervice 
whose  duties  substuitially,  as  hereinbefore 
set  forth,  pertain  to  the  movement  of  care, 
euginea,  or  trains  on  ita  railroad  by  the  use 
of  the  telegraph  or  telephone  in  despatching 
or  reporting  train*  or  receiving  or  trans- 
mitting train  order*  as  interpreted  in  this 
section,  to  he  on  duty  for  more  than  eight 
hours  in  a  day  of  twenty-four  hours,  and  it 
is  hereby  declared  that  eight  houra  shall 
U  U  ed. 


of  labor  aforesaid;  except  i 
traordinary  emergency  caused  by  accident, 
fire,  flood,  or  danger  to  life  or  property,  and 
for  each  hour  of  labor  *o  performed  in  any 
one  day  in  excees  of  aneh  eight  hour*,  by 
any  such  employee,  he  shall  he  paid  in 
addition  at  least  one  eighth  of  bis  daily 
compensation.  Any  person  or  persons,  com- 
pany or  corporation,  who  shall  violate  any 
of  the  proviaiona  of  thia  aection,  *hall,  on 
conviction,  be  fined  in  the  aum  not  less 
than  9100,  and  such  fine  shall  be  recovered 
by  an  action  in  the  name  of  the  state  of 
>few  York,  for  the  use  of  the  atste,  which 
shall  sue  tqr  it  against  such  person,  cor- 
poration, or  association  violating  this  act, 
said  suit  to  be  instituted  in  any  court  fn 


be  paid  without  any  deduction  whatever, 
one  half  thereof  to  the  informer,  and  tlie 
balance  thereof  to  be  paid  into  the  free 
school  fund  of  the  state  of  New  York.  The 
proviaions  of  this  act  ahall  not  apply  to  any 
part  of  a  railroad  where  not  more  than 
eight  regular  passenger  train*  in  twenty- 
four  hours  pass  each  wayj  provided,  more- 
over, that  where  twenty  freight  trains  paaa 
each  way  generally  in  each  twenty-four 
hours,  then  the  provision*  of  this  act  shall 
apply,  notwithstanding  that  there  may  pas* 
a  lest  number  of  passenger  trains  thsn 
hereinbefore  set  forth,  namely,  eight. 

"Section    2.  Tbia    act   shall    take   effect 
Octotrer  laL  1907." 

,  ibyGoogIc"" 
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and  Uuit  at  all  timM  mentioned  in  the  etim- 
pUiut  It  wma  and  ia  now  engaged  In  inter- 
atat«  conunercs  and  tbe  traniportatlon  of 
pera<Hu,  goodi,  and  merebandiM  by  rail- 
road from  one  aUto  of  the  United  Btatea 
to  other  states  of  the  United  SUtaa,  and 
to  foreign  eountrie*. 

[678]  It  admit*  that  the  company  re- 
quired and  permitted  Henion  to  work  a* 
charged,  but  allegea  that  the  can,  enginea, 
and  traiDB  that  he  was  engaged  in  apacing 
and    reporting   were  engaged    in    intt:ritate 


That  the  labor  law  of  the  aUte  Tiolatea 
the  Stb  and  14th  Amendments  to  the  Con- 
atitutlon  of  tbe  United  States,  aa  applied 
to  Henion  and  other  employees  in  the  same 
class  of  woric,  in  that  it  deprives  both  the 
railroad  company  and  Henion  of  the  lil>erty 
of  contract  and  of  property  without  due 
process  of  law,  and  of  the  equal  protection 
of  the  laws. 

The  answer  also  set  up  in  defense  the 
Federal  "hours  of  service"  act  approved 
March  4,  1907,  in  force  one  year  after  its 
pawage  134  SUt  at  L.  141C,  chap.  2039, 
U.  R.  Comp.  Stat.  Supp.  1011,  p.  )3Si|, 
entitled,  "An  Act  to  Promote  the  Safety  of 
Emplojiees  and  Travelera  upon  Railroads  by 
Limiting  the  Hours  of  Service  of  Employees 
Thereon." 

The  law,  among  other  things,  authorises 
the  employment  of  employees  such  aa  Hen- 
ion was,  for  nine  houra  in  twenty-four-hour 
perioda  when  employed  night  and  day,  and 
for  thirteen  hours  nben  employed  only  dur- 
ing the  daytime,  and,  in  case  of  extraordinary 
«mergenc7,  to  be  on  duty  tor  four  addi- 
tional houra  in  aucb  period  on  not  exceed- 
ing three  days  ia  any  week.t 

[679]  The  anawer  also  alleges  that  the 
jnrisdiction  of  Congreas  la  cteluaive,  and 
that  tbe  labor  law  of  19D7  ia  in  eiceaa  of 
the  power  of  the  legiaUture  of  the  atate  of 
New  York  and  unconstitutional  and  void, 
in  that  it  is  an  attempt  to  regulate  eoui< 
merce  between  the  states. 

A  jury  was  waived  and  the  ease  tried  by 
the  court,  which  found  the  facta  as  altegod 
in  the  complaint,  and  that  upon  the  trains 
which  passed  the  (Dwer  at  Sterlington  there 
"were  passengers  whose  journey  commmcea 
and  ended  in  the  stste  of  New  York,  and 


did  not  extend  into  any  other  stata,  maA 
some  of  said  trsina  carrying  pssi  imni  ■  aW 
property  from  one  point  to  anothar  In  tha 
aUte  of  New  York." 

As  a  conclusion  of  law  ths  oonrt  foimd 
that  the  railroad  company  violated  tbe  law, 
had  incurred  a  penalty  of  tlOO  bv  so  doing, 
and  that  S  Ta  of  the  law  "U  vaUd  and  its 
provisions  do  not  violate  and  are  not  ia 
conflict  with  the  Couatitution  of  tbe  United 
States  or  the  Constitution  of  the  stata  of 
New  York." 

Upon  the  request  of  the  raiboad  company 
the  court  also  found  the  facts  of  tbe  inter- 
state character  of  the  railroad  as  alleged 
in  the  answer,  and  that  Henion  was  em- 
ployed as  alleged,  and  found  a  numoer  of 
other  facts  concerning  the  manner  ol  oper- 
ating the  "block  ayatem"  and  tbe  duties 
of  Henion.  There  were  also  flndings  telat- 
ive  to  the  labor  law,  the  penal  law,  so 
called,  and  the  act  of  Congress  of  March  4, 
1907.  The  findings  only  serve  to  empha- 
size the  defenses  of  the  company,  and  need 
not  be  set  out  at  length. 

The  court  also  made  the  following  flnd- 
ings: 

"That  at  all  times  mentioned  in  the  com- 
plaint, or  hereinafter  mentioned,  the  defend- 
ant was,  and  now  is,  engaged  in  intvratate 
commerce,  and  the  transportation  of  per- 
sona, [680]  goods,  and  merchandise  by 
railroad  from  one  state  of  the  United  Ststea 
to  other  atates  of  the  United  States. 

"On  that  day  [the  day  Henion  was  en- 
ployed]  there  were  fourteen  eastbound  and 
twelve  westbound  passenger  trains,  and 
twelve  eastbound  and  fifteen  westbound 
freight  trains,  which  passed  the  Sterlingtoa 
tower  during  said  twelve  hours. 

"On  November  1st,  1907,  a  majority  of 
the  trsina  which  the  ssid  David  Henion 
was  engaged  in  spacing  and  reporting  were 
engaged  in  interstate  commerce  or  in  tli* 
transportation  of  passengers,  persons,  or 
property  from  one  atate  to  another." 

The  court  refused  to  find— "That  on  No- 
vember 1,  1D07,  said  David  Henion,  ia  tba 
perf<tm]ance  of  his  duties,  was  an  employee 
of    tbe    defendant,    engsged    in    interatata 


Tbe  court  further  found  that  the  alTect 
of    the    labor    law    "wsa   materially   to   iB- 


t"See.  2.  That  it  shall  be  unlawful  for 
any  common  carrier,  its  officers  or  agents, 
subject  to  this   act,   to   require   or  permit 

' subject  to  "■'-   --'  '-   ■--    - 

ihr   for  a  l 
sixteen  consecutive  hours. 

"Provided,    That   no   operator,   train    de- 

rtcher,  or  other  employee  who,  by  the  use 
Uie  telegrsph  or  telephone,  despatches, 
reports,  transmits,  receives,  or  delivers 
orders  pertaining  to  or  affecting  train 
movementa,  ahall  be  required  or  permitted 
IISS 


to  be  or  remain  on  duty  for  a  longer  period 
than  nine  hours  In  any  twenty-fonr-honr 
period  in  all  towers,  ofBeee,  places,  and  sta- 
tions continuously  operated  night  and  day, 
nor  for  a  longer  period  than  thirteen  hours 
in  all  towers,  offices,  places,  and  stations 
operated  only  during  the  daytime,  except 
in  case  of  emergency,  when  tbe  employees 
named  in  thia  proviso  may  be  permitted  to 
be  and  remain  on  duty  for  four  additional 
hours  in  a  twenty-four-hour  period  on  not 
exceeding  three  daya  U  an*  mtk:     .    .    .' 


uu. 
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CTMM  the  coat  to  the  Erie  R«ilroul  Com- 
pany of  operating  the  'Block  Sy etem.' " 

Judgment  wa*  entered  for  the  penalty 
sued  for.  It  waa  rereried  by  the  appellate 
dtriefoD,  and  a  new  trial  granted,  the  court 
deciding  that  tiM  Jnriadiction  of  the  anb- 
j«et-matter  waa  eicloaively  In  Congreaa  and 
was  exerelMd  by  the  houre  of  aerrice  law 
of  March  4,  1907. 

The  court  of  appeala  reversed  the  action 
of  the  appellate  diviilon  and  afSrined  the 
judgment  of  the  trial  court.  The  court  of 
appeala  roated  Ite  decision  on  three  propo- 
aitiona:  (1)  The  labor  law  of  the  state 
was  a  legal  exercise  of  the  police  power  of 
the  state.  (2)  There  waa  no  confliet  be- 
tween it  and  the  act  of  Congress  of  Mareh 
4,  IQOT.  "The  state,"  the  court  said,  "has 
simply  supplemented  the  action  of  the  Fed- 
eral authorities.  It  is  the  same  as  if  Con- 
gress had  enacted  that  the  cloosea  of  em- 
ployees named  might  be  employed  for  nine 
hours  or  lesi,  and  the  state  had  then  fixed 
the  lesser  number,  which  waa  left  open  by 
the  Federal  stetute.  The  form  ol  the  latter 
(681]  fixed  the  outeide  limit,  but  not 
prcasly  legalizing  employment  up  to  that 
limit,  fairly  aeema  to  have  invited  and  to 
have  left  the  subject  open  for  supplemental 
state  legislation  if  necessary."  (3)  A  stet- 
ute docs  not  become  controlling  until  it  ac- 
tually becomes  operative ;  and  that  therefore, 
even  if  it  should  be  decided  that  there  was 
a  conflict  Iwtween  the  Federal  and  the  stete 
legislation  after  the  former  became  effective, 
as  the  act  of  Congreu  did  not  take  effect 
until  March  4,  1S0B,  in  the  meantime  the 
stete  lavr  was  In  operation. 

The  propositions  decided  by  the  court  of 
appeals  express  the  contentions  made  here 
by  defendant  in  error,  and  they  are  at- 
tempted to  be  supported  by  a  citetion  of  a 
number  of  casta  in  which  this  court  baa 
sustained  legislation  by  the  sUtes  more  or 
less  affecting'  interstate  commerce.  A  n- 
riew  of  them  is  un  necessary.  Whatever 
difllculty  may  otherwise  have  been  in  the 
i|ueation8  presented  by  the  record  has  been 
met  and  overcome  by  ,decisiona  more  ap- 
posite than  the  citrd  cases.  The  relative 
■uprenaey  of  the  stete  and  national  power 
over  interstete  commerce  need  not  be  com- 
mented upon.  Where  there  is  conflict,  the 
state  legialatlon  muat  give  way.  Indeed, 
,vhen  Congress  acts  in  such  a  way  as  to 
manifest  ite  purpose  to  exercise  its  consti- 
tutional authority,  the  regulating  power  of 
the  atete  ccasea  to  exist.  Adams  Exp.  Co. 
T.  Cronlnger,  228  U.  8.  491,  S7  L.  ed.  314, 
44  L.RJl.tN.S.)  SET.  33  Sup.  Ct.  Rep.  148, 
and  cases  cited.  Alao  Chicago,  R.  I.  Jt  F. 
R.  Co.  V.  Hardwick  Farmers'  Elevator  Co. 
988  U.  8.  420,  57  L.  ed.  284,  40  LJ{.A.(N.S.) 
SOS,  33  Sup.  Ct.  Rep.  174;  Chicago  1. 4  L.  R. 


Co.  T.  Hackett,  228  U.  8.  US,  07  L.  ed.  9W, 

33  Sup.  Ot.  Rep.  6B1;  McDermott  v.  Wis- 
consin, 228  U.  S.  lis,  fi7  L.  ed.  794,  «7 
LJLA.(N3.)  984,  33  8up.  Ct.  Rep.  431; 
Minneaota  Rate  Casea  (Simpson  v.  Shep- 
ard)  230  U.  8.  352,  67  L.  ed.  1611,  48 
L.R.A.(N.S.)  IISI,  33  Sup.  Ct.  Rep.  729t 
Taylor  v.  Taylor,  232  U.  8.  303,  ante,  638, 

34  Sup.  Ct.  Rep.  350. 

This  is  the  general  principle.  It  was  giv. 
en  application  to  an  instance  like  that  in 
the  case  at  bar  in  Northern  P.  R.  Co.  v. 
Washington,  222  U.  S.  3T0,  60  L.  ed.  237, 
32  Sup.  Ct.  Rep.  IBO.  The  case  arose  upon 
an  asserted  conflict  between  the  hours  of 
service  law  of  March  4,  190T,  the  one  in- 
volved here,  and  a  law  of  the  stete  of 
Washingtm  which  also  regulated  the  hours 
[SSZ]  of  railway  employees.  Tho  latter  be- 
came effective  June  12,  1907;  that  is,  before 
the  time  the  Federal  hours  of  service  law  waa 
in  force,  but  aftef  ite  «oactroent.  The  stete 
act  resembled  the  Federal  act,  and  prohibit- 
ed the  consacntivs  hours  of  service  which 
had  taken  place  on  tbe  Northern  Faciflc 
Railroad,  and  on  account  of  which  the  ac- 
tion was  brought  by  the  attorney  general 
of  the  ateto  against  the  company  for  the 
penalties  prescribed  for  violation  of  the 
act.  The  railroad  company  admitted  the 
tacts,  but  denied  liability  uader  the  act, 
aaaerting  that  ite  train  was  an  interstate 
train  and  was  not  subject  to  the  control 
of  the  stete,  because  within  tbe  exclusive 
control  of  Congress  on  tiiat  subject.  The 
trial  court  granted  a  motion  for  judgment 

the  pleadings,  which  was  affirmed  by  the 
supreme  court  of  the  state.  That  court 
held  that  the  train  was  an  interstete  train, 
and  conceded  thst  Congress  might  prescribe 
the  number  of  consecutive  hours  an  employee 
ot  a  carrier  so  engaged  should  be  required  to 
remain  on  duty;  and  when  it  Is  so  legislated 
upon  the  subject,  ite  act  auperaeded  any  and 
all  stete  legislation  on  that  particular  sub- 
ject. But  the  court  held  that  the  aet  of 
CoDgresB  did  not  apply  because  of  ite  pro- 

'  n  that  it  should  not  take  effect  until 
one  year  after  its  paaaage,  and  until  such 
time  It  should  be  treated  as  not  existing. 

We  reversed  the  judgment  on  the  ground 
that  the  view  expressed  was  not  "eompati- 
■  with  the  paramount  power  of  Congress 
oTcr  interstate  commerce,"  and  we  consid- 
er«d  it  elementary  that  the  police  power 
of  the  stete  could  only  exist  from  the  si- 
lence of  Congreas  upon  the  subject,  and 
ceased  when  Cmgrsas  acted  or  manifested 
its  purpose  to  eall  Into  play  ite  exclusive 
power.  It  was  further  said  that  tbe  mere 
fact  of  tbe  enactment  ot  the  act  of  Hareb 
4,  1907,  was  a  maalfestatlon  of  the  will  of 
Congress  to  bring  the  subject  within  ite 
control,  and  to  rsaaon  that  beeaaae  Oongresa 
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diOM  to  m&ke  its  prehibitioDB  tako  effect 
only  kf  ter  »  jear,  it  vas  intended  to  leave  tbe 
■nbjeot  to  itate  [683]  power,  w«a  to  eaiue 
tbe  act  of  Congreia  to  deatroj  itaelf.  Tben 
waa  ao  conceivable  reaaon,  it  was  said,  tor 
postponing  the  prohibitions  if  it  was  con- 
templated tliat  the  stat«  law  should  apply 
In  the  meantime.  The  reason  for  the  post- 
ponement, it  was  pointed  oat,  was  to  ena- 
ble the  railroads  to  meet  tbe  new  conditions. 

The  reasoning  of  the  opinion  and  the 
d«elsian  oppose  the  contention  of  defend- 
ant in  error  and  of  the  court  of  appeals, 
tliai  tbe  state  law  and  the  Federal  Uw 
can  stand  tc^jetber,  l>ecaiue,  as  expressed 
by  tbe  coart  of  appeals,  "the  etato  has 
simply  supplemented  the  action  of  tlie  Fed- 
eral authorities,"  and,  on  account  of  special 
conditions  prevailing  within  its  limits,  has 
raised  the  limit  of  safety;  and  the  form  of 
the  Federal  statute,  alUiough  "not  aipresalj 
legaliiing  employment  up  to-that  limit,  fair- 
ly seems  to  have  invited  and  to  have  left  tbe 
subject  open  for  supplemental  state  l^s- 
lation  if  necessary." 

We  realiM  the  strength  of  these  observa- 
tions, but  thfy  put  out  of  view,  we  think, 
the  ground  of  decision  of  the  easee,  and, 
indeed,  tbe  necessary  condition  of  the  su- 
premacy of  the  congressional  power.  It  is 
not  that  there  may  be  division  of  the  field 
of  regulation,  bat  an  exclu^ve  occupation 
of  it  when  Congress  manlfesta  a  purpose  to 

B^ulation  is  not  intended  to  I>e  a  mere 
wanton  exercise  of  power.  It  is  a  restric- 
tion upon  the  management  of  the  railroads. 
It  is  induced  by  tbe  public  interest  or  safe- 
ty, and  the  "liours  of  service"  law  of  March 
4,  1907,  is  the  judgment  of  Congress  of  the 
extent  of  the  reatriction  necessary.  It  ad- 
mits of  no  supplement;  it  is  the  prescribed 
measure  of  what  is  necessary  and  sufBcient 
for  the  public  aafety,  and  of  the  oost  and 
burden  which  the  railroad  must  endure  to 
secure  it. 

Defendant  in  error  attempta  to  distin- 
guish Northern  F.  K.  Co.  v.  Washington,  on 
the  ground  that  the  state  was  dealing  with  a 
cOTporation  organized  [6B4]  under  the  laws 
of  another  state,  and,  the  state  of  Washing- 
ton had  no  power  to  alter  or  repeal  ita  char- 
ter. This  power,  it  is  contended,  the  state 
of  New  Yorlc  has  over  the  Erie  Railroad,  and 
.exercised  the  power  In  the  law  under  review, 
and  that  the  court  of  appeals  has  so  decided. 
It  is  asserted  besides,  that  Henion  was  not 
eogsged  in  interstate  commerce.  These  as- 
sertions are  not  justifled.  Tbe  court  of  ap- 
peals did  not  decide  that  the  labor  law  con- 
stituted an  alteration  or  repeal  of  the  ebar- 
ter  of  the  company.  The  learned  judge  who 
1154 


deUvered  tbe  opinion  of  the  court  iihiiim>i1 
such  to  be  his  view,  saying  that  "It  the  stat- 
ute violated  is  a  valid  exercise  of  the  power, 
personally"  he  was  "flot  doubtful  that  db- 
der  ita  rcflerved  control  over  corpomtl<ms 
the  l^islature  might  pass  such  an. act  I* 
regulation  of  the  performance  ot  the  bnai- 
nees  for  which  a  railroad  was  organiied." 

It  la  clear  that  the  learned  judge  did  not 
express  the  views  of  tbe  court.  Wa  have  no 
doal>t  that  It  the  court  entertained  such 
view  it  would  have  been  declared.  It  would 
have  been  a  direct,  and,  from  the  stand- 
point ot  the  stat^  an  adequate,  solution 
ot  the  questions  involved,  and  would  have 
made  unnecessary  tbe  elaborate  considwa- 
tioa  of  the  extent  of  the  police  power  of  tbe 
state  and  ita  coincident  ez*r<^  and  ad- 
justment with  congressional  power  of  rcg~ 
ulation.  The  contention  of  defendant  is 
error,  therefore,  has  not  the  foandatian  as- 
serted tor  It,  and  we  may  pass  It  without 
further  comment,  not  considering  whether 
it  is  competent  tor  a  state,  tbroogh  ita 
power  to  alter  or  repeal  the  charter  of 
railroads  incorporated  under  Ita  lawi,  W 
displace  or  ahare  the  jurisdietlon  of  Con- 
gress over  interstate  commerce. 

The  assertion  that  Henion  was  not  V- 
gaged  in  interstate  commerce  is  also  with- 
out foundation,  and  is,  besides,  precluded 
by  the  opinion  of  the  court  ot  appeals.  The 
interstate  character  of  the  huaineafi  was 
recognixed  by  the  court,  and  the  law  con- 
sidered in  view  of  such  recognition.  The 
[685]  court  said  "that  the  labor  law  par- 
porta  and  attempts,  indiscriminately  and 
Inseparably,  to  regulate  the  hours  of  the 
classes  of  employees  designated,  whetlier  en- 
gaged in  interstate  or  local  traffic,  and  that, 
therefore,  ita  validity  must  be  tested  by 
the  power  of  the  legialaturo  over  the  for- 
mer." [198  N.  Y.  ST6,  29  I.Jt.A.(NJ3.l 
240,  189  Am.  St.  Sep.  828,  91  N.  E.  849,  1» 
Ann.  Can.  811.] 

The  trial  court,  It  Is  true,  undertook  to 
make  a  distinction  between  the  intentate 
business  of  the  railroad  and  Henion's  da- 
ties,  but,  In  view  of  the  cases  which  we 
have  cited,  and  of  the  decision  ot  tbe  ap- 
pellate division  and  of  the  court  of  appeals, 
the  diatloction  is  untenable.  Baltimore  A 
O.  S.  Co.  V.  Interstate  Commerce  Cmnmis- 
sion,  £21  U.  S.  <tl2,  6G  L.  ed.  878,  $1  Snp. 
Ct.  Rep.  esi;  Second  Employers'  Liability 
Cases  {Mondou  v.  New  York  K.  E.  ft  H.  R. 
Co.)  223  U.  S.  1,  GS  L.  ed.  327,  38  L.R.&. 
(N.S.)  44,  S2  Sup.  Ct.  Rep.  16B,  1  N.  C 
C.  A.  875. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  inconsiataat 
with  thb  Opinion 
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ERIE  R.  CX).  T.  WILUAHS. 


ERIE  RAILROAD  COMPANY,  PIff,  in  Err., 


(Sm  S.  C.  ReporUr'B  ed.  686-709.) 

Stfttnles  —  n-lio  maj  aaskll  v*lldlt]r. 

1.  A  nrilwty  eompfta;  CMtnot  eompla 
for  its  employee*  of  the  repugnuicj  to  the 
dtu  procM*  of  Uw  uid  equal  protection  of 
the  laws  cUuiea  of  the  FedeTil  Constitu- 
tion of  the  proTiiioiiB  of  N.  Y,  Lawi  1B97, 
chftp.  41&,  S  ID,  8i  kHiended  by  Lawa  IS  08, 
eh  ftp.  44S,  requiring  the  semimonthly  pay- 
ment of  the  nagea  of  railway  employee*. 
[For    other    casM.    *ee    Btatatea,    I.    d.    S.    In 

DIeeM  Sup.  CL  1B08.1 
Constitntional    law   —  dne    process    of 
law  —  liberty  to  contract  —  reqnlrlnc 
Hemlmonttilr    wage    payments  —  re- 
served power  over  coriiorate  charters. 

2.  The  liberty  and  property  of  an  inter- 
state railway  company  are  not  taken  with- 
out due  prooesa  of  law  by  the  requirement 
of  N.  Y.  Laws  1S9T,  chap.  416,  g  10,  as 
amended  by  Laws  ISOB,  chap.  442,  passed 
in  the  exercise  of  the  reserved  power  of 
the  state  over  the  charters  ot  its  corpora- 
tions, that  railway  employees  shall  be  paid 
their  wages  semimonthly,  the  efFect  of 
which  ii  to  prohibit  both  carrier  and 
ployees  from  contracting  otherwise. 
I  For  oltier  raaes.  •*«  ConstltDtloaal  Law. 

SOT.  io   DlKCSt  Sup.  Ct.  1B08.] 
Commerce  —  state  rejcnlation  —  time  ot 
payment  of  railway  employees  —  con- 
KTCulonal  Inaction. 

3.  Requiring  an  interstate  railway  car- 
rier to  pay  ita  employees  semimonthly,  as 
is  dene  bj  N.  Y.  Laws  1B97,  chap.  415,  g  10, 
as  amended  by  Laws  1908,  chap.  442,  does 
not,  until  Congress  acts  upon  the  subject, 
amount  to  an  unlawful  burden  upon  inter- 
state commerce,  where,  as  construed  by  the 
state  courts  mch  requirement  relates  to 
ttiose  railway  servants  who  are  employed 
wholljr  within  the  state,  and  those  whose 
duties  take  them  from  that  state  into  other 
states,  but  not  to  those  employed  in  other 

[For    other   caan.   see   CommetCe.   48-80,   In 
Dlircst  Sup.  Ct  ]»08.) 

[No.  274.] 


Note. — On  validity  and  effect  of  statutes 
regulating  time  of  payment  ol  wages — see 
note^  to  Re  House  Bill  No.  1230,  28  L.R.A. 
344:  Lawrence  v.  Rutland  R.  Co.  16  L.R.A. 
(N.S.)  350;  Arkansas  Stave  Co.  v.  6Ute, 
27  L.R.A.(N.S.l  25fi;  and  New  York  C.  k 
H.  R.  R.  Co.  v.  Williams,  3G  L.R.A.(N.S.) 
MS. 


On  state  r^ulation  ot  relations  between 
railroad  eompanies  engaged  in  interstate 
commerce  and  their  employees — see  notes 
to  State  T.  Northern  P.  R.  Co.  15  L.RA. 
IN.S.)  134,  and  People  v.  Erie  R.  Co.  2S 
L.R.A.(N.S.)  240. 

As   to   who   may   raise   objection   that   a 
statute  contains   an   unconstitutional   dis- 
crimination— see   note   to   Pugh   v.   Pugh,  I  atat  petitr<m  for   rehearing  within 
32  L.Rjl.(NA)  084. 
»S  U  «d. 


IN  ERROR  to  the  Supreme  Court  of  tlie 
SUto  ot  New  York  in  and  for  the  Coun- 
ty of  Albany,  in  that  state,  entered  pur- 
suant to  the  mandate  of  the  Court  of  Ap- 
peals, which  affirmed  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court, 
Third  Department,  which  had  in  turn  af- 
firmed a  Judgment  of  the  Special  Term  of 
the  Supreme  Court,  dismissing  the  com- 
plaint in  a  suit  to  enjoin  the  enforcement 
of  a  state  law  requiring  semimonthly  pay- 
ment of  wages  of  railway  employee*.  Af- 
firmed. 1 

See  same  case  below,  in  appellate  divi- 
sion, 130  App.  Div.  002,  120  N.  Y.  8npp. 
1123;  in  court  of  appeals,  ISO  N.  Y.  525. 
ee  N.  E.  1084. 

Statement  by  Hr.  JnstiM  HcKenna: 

Suit  brought  by  plaintiff  in  error,  the 
Erie  Railroad  Company  (as  it  was  plaintiff 
below,  we  shall  so  designate  it),  to  restrain 
the  defendant  in  error  (herein  called  de- 
fendant) from  instituting  actions  to  recover 
penalties  for  noncompliance  with  the  provi- 
sions of  the  labor  law  of  the  state  of  New 
York,  which  required  plaintiff  to  pay  it* 
employees   lemimonthly  and  in  cash. 

The  object  of  the  suit  is  to  test  the  con- 
stitutionality of  the  law. 

The  bill  is  very  elaborate  and  alleges 
with  much  detail  the  following  facts: 
Plaintiff  is  a  New  York  corporation,  and 
defendant  is  commissioner  of  labor  of  the 
state.  Plaintiff  maintains  a  railroad  in 
New  York  whlc^  extends  Into  other  states, 
and  operates  car  floata  and  other  floating 
equipment,  navigating  the  navigable  waters 
of  the  United  States.  These  and  other  equip- 
ment are  used  in  the  business  of  plaintiff 
unon  carrier  ot  persons  and  prop- 
erty under  and  in  compliance  with  tariffs 
duly  promulgated  and  filed  under  the  laws 
of  the  state  and  of  the  United  States;  and 
plaintiff  is  also  a  carrier  of  the  United 
States  mails.  As  a  rule,  the  trains  of 
plaintiff  run  over  an  operating  division 
itliout  change  of  employees.  Some  ot  the 
divisions  are  interstate  and  some  wholly 
'ithin  the  state  ot  New  York. 

[688]  Plaintiff,  In  oarrylng  out  Its  tune- 
tions,  has  in  Its  service  upon  that  portion  of 
its  road  lying  east  ot  Meadville,  Pennsyl* 
vania,  upwards  of  15,000  men,  who  are  em- 
ployed either  wholly  within  or  partially 
within  the  state  of  New  York,  and  nearly  all 
of  them  are  employed  in  the  movement  of  in- 
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tanUto  eommercc  Tba  gteit  majori^  of 
thcM  emplojtitm  render  •erriee  in  more  ' 
one  itate,  end  mui;  «I  them  who  reside  In 
Pemu^lvaniM  or  Mew  Jerwf  render  *  p»rt 
of  their  aerriM  In  New  York,  and  man;  who 
retlde  In  the  Utter  state  render  serf  ioe  in 
the  otbar  two  atateo.  The  contract*  of  em- 
pk^ment  of  many  of  them  were  made,  and 
la  th*  future  must  be  made,  in  itatca  other 
than  New  York,  In  which  etatea  they  moat 

By  the  law*  of  New  York  plaintiff  waa 
Teated  with  iti  powera  as  a  railroad  and 
to  contract  and  be  contracted  with  for 
the  emplojraent  of  persons  to  conduct  ita 
op«rationB  and  enterpriscB  at  and  for 
such  wages  and  upon  such  terma  of  pay- 
ment aa  ahould  or  might  be  mutually 
agreed  on;  and  thereunder  U  has  lieen  ita 
custom  to  pay  ita  employeea  monthly,  and 
thtu  pay  them  prior  to  or  on  the  20th  day 
of  each  numth  the  wages  earned  during  the 
preceding  month. 

The  great  majority  of  plain tiff'a  em- 
ployees were  In  its  service  prior  to  January 
1,  190S,  and  all  accepted  auch  serfice  witfa 
full  knowledge  of  ita  general  and  uniform 
custom  so  to  pay  ita  employees  monthly. 

Prior  to  January  1,  190S,  there  existed 
.and  has  since  existed  a  contract  between 
plaintifC  and  its  eraployeea  that  the  latter 
should  be  paid  monthly  aa  stated,  and  so 
to  pay  them,  as  distinguished  from  pay- 
ment twice  a  month,  is  not  inconaiatent  with 
the  public  interest,  or  hurtful  to  the  public 
order,  or  detrimental  to  the  common  good. 

Section  i  of  the  labor  law  of  the  state 
makes  it  malfeasance  in  office  for  any  oflicer, 
agent,  or  employee  of  the  state  to  violate 
or  evade  his  du^  under  [689]  the  law, 
or  knowingly  permit  the  violation  or  eva- 
sion of  the  set,  and  he  ia  subject  to  removal 
from  office. 

Section  Of  provides  that  every  railroad 
company  and  [090]  certain  other  compa- 
niea  shall  pay  their  employees  in  cash,  and 
no  such  company  ahall  pay  ita  employee!  in 
script,  commonly  known  aa  store  money  or- 


Bection  10  requires  the  payment  sf  cb- 
ployees*  wagea  semimonthly. 

Section  11  imposes  a  penal^  of  $fiO  tor 
each  failure  to  so  pay,  to  be  recovered  by 
the  factory  inspector  in  hia  name  of  oBea 
in  a  civil  action,  and  limits  the  dofenaea  to 
the  action  to  a  valid  aaaigBmait  of  ■ndi 
wagea,  a  valid  set-oS  against  tha  aaaw,  or 
the  absence  of  such  employee  from  hIa  ngn- 
lar  place  of  labor  at  the  time  of  the  pay- 
ment, or  an  actual  tender  at  the  time  of  the 
payment,  or  a  breach  of  contract  by  aoA 
employee,  or  a  denial  of  the  employment. 

The  commissioner  of  labor  ia  required  to 
enforce  the  provisions  of  the  law,  and  noti- 
fied' plaintiff  of  hia  intention  to  do  so,  and 
to  sue  for  the  penalties  imposed  by  the  act 
He  expressed  hia  opinion  of  Uie  act  to  be 
that  each  failure  to  pay  the  wagea  of  each 
employee  constituted  a  separata  offense,  and 
that  the  aggr^ate  of  the  penaltiea  would  bt 
$250,000.  Plaintiff  believes,  unlesfl  that  of- 
ficer is  restrained,  that  he  will  exerrise 
his  authority  under  the  act. 

The  employees  of  plaintiff  are  diatribntcd 
over  more  than  1,S1Q  miles,  and  the  making 
of  the  payment  of  their  wages  ia  money 
semimonthly  inatead  of  monthly  will  im- 
poae  upon  and  subject  plaintiff  to  an  io- 
creaaed  cost  and  expense  of  aeveral  thou- 
sand dollars  each  month. 

The  difficulty  of  semimonthly  paymoiti 
ia  described,  and  it  ia  alleged  that  tiu  dras- 
tic and  enormous  penalties  are,  by  reason 
of  their  necessarily  aggregate  character  and 
effect,  so  excessive  as  to  evidence  legislative 
intention  to  unduly  limit  or  prevent  judi- 
cial inquiry,  and  practically  conatraia  plain- 
tiff to  submit  to  the  statute  rather  than. 
by  contesting  its  validity,  to  take  the 
chances  of  the  penalties  it  impoaeo. 

That  the  statute  by  its  terma  pnrvents 
plaintiff  from  [891]  setting  up  In  defoise 
the  contracts  existing  between  it  and  ita  on- 
pl(7ees  for  the  payment  of  their  wagsa  once 
a  month,  and  that  the  statute  violatea,  when 
applied  to  plaintiff,  various  provisions  of 
the  Constitution  of  the  state  and  of  the 
United  States,  and  thereby  ia  r 


t"Sectioo  9.  Cash  payment  of  wagea^- 
Every  manufacturing,  miain{t,  quarrying, 
mercantile,  railroad,  street  railway,  canu, 
steamboat,  telegrapb  and  telephone  com- 
pany, every  expreas  company,  every  corpora- 
tion engaged  in  harvesting  and  storing  ice, 
and  every  water  company,  not  municipal, 
and  erery  person,  firm,  or  corporation  en- 
gaged la  or  upon  any  public  work  for  the 
state  or  any  mnniclpal  corporation  thereof, 
either  aa  a  contra>^r  or  a  subcontractor 
therewith,  shall  pay  to  each  employee  en- 
gaged in  his,  their,  or  ita  hnaineas,  the  wages 
mmed  by  anch  employee  in  caah.'  No  auch 
company,  peraon,  firm,  or  corporation  shall 
htreklter  pay  each  empIOTeea  in  script,  eom- 
IISC 


liap.  44 
"Bectii 


monly  known  aa  store  money  orders.  [Iaws 
1897,  ebap.  415,  as  amended  by  Laws  IMS, 

>.  443.] 

lection  10.  When  wa^  ara  to  be  paid. 
— Every  corporation  or  joint  stock  associa- 
tion, or  person  carrying  on  the  hnaiaesa 
thereof  by  lease  or  otherwise,  shall  pay 
weekly  to  each  employee  the  vragea  earned 
by  him  to  a  day  not  more  than  six  day* 
prior  to  the  date  of  such  payment.  But 
every  person  or  corporation  operating  a 
steam  surface  rsilroaJl  ahall,  on  or  b^ore 
the  Ist  day  of  each  month,  paT  the  an- 
ployees  thereof  the  wages  earned  by  them 
during  the  first  half  of  toe  preceding  month, 
ending  with  the  ISth  daj  thersof,  and  on 
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vtide  I  of  the  ConatititUoii  of  th«  United 
Stftta  uid  article  S  of  the  Conatitution 
the  atata  «f  New  Terk,  in  that  It  it 
iDTaaian  by  the  legiilativa  of  the  Judicial 
powir;  and  It  is  also  repugnant  to  |  1  of 
article  1<  of  the  Conatitution  of  the  United 
BtatM,  and  |  S,  article  1,  of  the  Constitu- 
tion of  the  lUto  of  New  York,  in  that  It 
deprivea  plaintiff  of  property  without  due 
prooeM  of  law;  and  vlolatea  %  10,  article 
1.  of  the  Conatitution  of  the  United  Btatoa, 
in  that  it  impaira  the  obligation  of 
traeta.  The  act  In  it*  other  prorieioni 
privea  plaintiff  of  property  without  due 
proeeaa  of  law,  and  of  the  equal  protec' 
tion  of  the  lawi.  It  aleo  interferes  with 
and  impaira  plaintiff's  performance  and  diH- 
charge  of  its  duties  aa  a  oommon  carrier 
in  interstate  commerce,  ta  not  a  valid  < 
ciae  of  the  police  poweV,  and  la  Illegal  and 
unenforceable  and  Toid  under  articles  of  the 
Conatitution  of  the  state  and  ot  the  Unit- 
ed States,  which  are  enumerated.        • 

By  the  enforcement  of  the  act  plaintiff 
will  be  subjected  to  enormous  penaltiea,  a 
multiplicity  of  auita,  and  to  great  and 
irreparable  damage,  and  plaintiff  has  no 
adequate  remedy  at  law. 

The  answer  of  the  defendant  admitted  the 
allegatione  ot  the  complaint  aa  to  the  stat- 
ute, and  alleged  that  he  intended  to  give 
such  notice  to  plaintiff  aa  to  enforcing  such 
penaltiea  aa  he  was  required  by  the  law  to 
give  and  enforce.  He  denied  that  he  had 
any  knowledge  or  information  iuCBcient  to 
form  a  belief  regarding  the  truth  ot  the 
other  allegations  of  the  complaint. 

A  Btipnlation  of  facta  was  entered  into 
hj  the  parties  upon  which  the  court  entered 
judgment  diamisssing  the  complaint.  The 
judgment  waa  aucceaaiTely  affirmed  by 
[892]  the  appellate  dlvlaion  ot  the  su- 
preme oourt  and  by  the  court  of  appeftla. 

The  facts  stipulated  practically  sustain 
tho  allegationa  of  the  anawer,  ajid  detail 
the  manner  of  the  payment  by  plaintiff  of 
it«  employeea.  The  plaintiff  also  introduced 
in  eridenM  an  exhibit  which  claaaifled  its 


cmpUfeea  and  showed  the  numbar  of  daya' 
work,  total  compensation  and  aTerase  ocm- 
poiaation  per  day  as  per  pay  rolls  lor  tlie 
year  ending  June  30,  IBOS.  Its  materlaUty 
was  oonteated. 

Mr.  Frodorlo  D.  MoKennajp  argued  tha 
cause,  and,  with  Ur.  Goorge  F.  Brownell, 
Ued  a  brief  for  pUintifl  in  error: 

The  labor  law  of  New  York  Is  repngnaat 
to  U.  8.  Const.  14th  Amend,  in  that  it  de- 
prives the  company  of  property,  and  spo- 
dflcally  deprives  the  company  a)id  those  of 
its  employees  to  whom  It  appliea  of  liberty 
without  due  process  ot  law. 

Wright  V.  Hart,  182  N.  Y.  3*4,  2  L.RA. 
(N.8.)  338,  TO  N.  E.  404,  3  Ann.  Cas.  263; 
Adair  t.  United  SUtea,  208'  U.  S.  161,  52 
Xi.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Caa.  764;  Republican  Iron  i.  Steel  Co.  t. 
State,  160  Ind.  379,  62  L.RA.  136,  66  N. 
B.  1006;  Braceville  Coal  Co.  V.  People  147 
111.  66,  22  L.R.A.  340,  37  Am.  St.  Rep.  206, 
3S  N.  E.  62 ;  Johnson  v.  Goodyear  Hin.  Co. 
127  Cal.  4,  47  h.RJL.  838,  7B  Am.  St.  Rep. 
17,  SD  Pac.  304;  Godcharlea  t.  Wigemaa, 
113  Pa.  431,  6  Atl.  354;  San  Anttmio  *  A. 
P.  R.  Co.  T.  Wilson,  4  Tei.  App.  Civ.  Cas. 
(Willfton)  565,  IB  S.  W.  010;  Toledo,  St. 
L.  *  W.  a.  Co.  *.  Long,  169  Ind.  31S,  124 
Am.  St.  Rep.  226,  82  N.  E.  767. 

The  conditiona  under  which  the  legisla- 
ture, in  the  ezereise  ot  its  reserved  right  to 
alter  and  amend  corporaw  charters,  may 
deprive  a  person  (i.  e.,  a  coTporat{<»)  of 
liberty  or  property,  are  substantially  tba 
)  as  those  which  will  justify  such  ft 
deprivation  in  the  exercise  of  the  poUes 
power. 

Lord  T.  Equlteble  Life  Asanr.  8oc.  IM 

.  Y.  212,  22  L.R.A.(N.S.)  420,  87  N;  B. 
443;  Shields  v.  Ohio,  95  U.  S.  319,  24  J^ 
ed.  357)  Johnson  v.  Goodyear  Hin.  Co.  127 
~  '  4,  47  L.R.A.  338,  7S  Am.  St  Rep.  IT. 
SB  Pac.  304. 

The  question  whether  a  statute  is  or  is 
not  a  valid  exercise  either  of  the  poliea 
power  or  the  power  to  alter  or  amend  char- 


or  before  the  15th  day  of  each  mouth  pay 
the  employees  thereof  the  wages  eiarned  by 
them  during  the  last  half  of  the  preceding 
calendar  month.  [Lawa  18B7,  chap.  415, 
ss  amended  by  Laws  IBOB,  chap.  442.] 

"Section  11.  Ponnlty  for  violation  of  pre- 
ceding sections.— If  a  corporation  or  'joint- 
stock  association,  its  leaaee  or  other  peraon 
carrying  on  the  butincsa  thereof,  shall  fail 
to  pay  the  wages  of  an  employee,  aa  pro- 
vided in  this  article.  It  shall  forfeit  te  the 
people  of  the  itate  the  sum  of  950  for 
each  such  failure,  to  be  recovered  by  the 
factory  inapector  in  hia  name  of  office  in  a 
dvil  action;  but  an  action  aball  not  b« 
maintained  therefor  unless  tbe  factory  in- 
spector shall  have  given  to  the  employer 


not    Booner   paid    as   provided    in   tUs 

"On  the  trial  of  auch  action,  such  corpora- 
tion or  association  shall  not  be  allowed  to 
■et  up  atiy  defense,  other  than  a  valid  as- 
signment of  such  wBgea,  a  valid  set-off 
againat  the  aame,  or  the  absence  of  such 
employee  from  hia  regular  place  of  labor 
at  the  time  of  payment,  or  an  actual  tender 
to  auch  employee  at  tbe  time  of  the  payment 
of  the  wages  so  earned  by  bim,  or  a  breach 
of  contract  by  lUch  cmpl^ee,  or  a  denial 
of  the  employmeiit.'*  [Laws  IBBT,  cbap. 
415.1 


by  Google 


SUPBEHB  COUBT  OF  THE  UNITED  STATES.  Ota.  Ini^ 

ten   to  ■  judicial   (ra^  not  foreeloBed  b^  r   nmith,    ■■   diatinguished   from   osee  • 

legUl^TB  ustion.  month,  uid  the  burden  of  ove,  labor,  and 

S»  Jaaobt,  98   N.   Y.   08,  60  Am.   Bep.  reepotuibiUtf  impoMd  bjr  the  statnta,  ««■- 

>3S:   People  T.  GilUon,  109  N.  Y.  889,  4  etitnte    *    direct   burden    upon    intoatato 

Am.  St.  Kep.  465,  17  N.  £.  343;   Fontei  commerce  and  violate  the  eommeree  olanae 

T.  Scott,   138  N.  Y.  fi77,  18  UR.A.  543,  32  of  the  Federal  Coutitatlon. 
N.  B.  976;  Colon  t.  LUk,  163  N.  Y.  188,        Foster  r^  Uaater  *  Wardena,  M  U.  8. 

SO  Am.  St.  Rep.  809,  47  N.  E.  302;  People  240,  B4  L.  ed.  ISS;  Moran  t.  N«w  OtImu, 

T.   Hawkina,   137   N.   Y.  1,   42   LA.A.   490,  112  U.  B.  09,  28  L.  ed.  6G3,  0  Sap.  Ct  Bcf. 

88  Am.  St.  Bep.  798,  61  N.  E.  267;  Bearda-  38;   Philadelphia  ft  &  UaU  8.  S.  Co.  v. 

ley  V.  New  York,  L.  E.  A  W.  A.  Co.  102  PennqrlTania,    122    U.   B.   828,    30   L.   ed. 

N.  Y.  230,  60  N.  E.  488;  Lake  Shore  *  M.  1200,  1  Intera.  Com.  Rep-  80S,  7  Bnp.  Ct 

B.  B.  Co.  V.  Smith,  173  V.  B.  8S4,  4S  L.  Rep.   1118;   IllinoU  C.   B.  Co.   t.  UUnoi^ 

ed.  8SS,    19   Sup.   Ct.  Rep.   666;   People  ex  183  U.  B.  142,  41  L.  ed.  107,   1«  Sop.  Ct 

rel.  Bodgere  t.  Coler,  188  N.  Y.  1,  £2  L.E.A.  Rep.    1098;    Cleveland,   C.    C.   ft   St.  L.  B. 

814,  82  Am.   St.   Rep.   60a,  68   N.  E.   710;  Co.  v.  niinoii,  177  U.  S.  614,  44  L.  ed.  888, 

People  V.  Orange  Count;  Road  Conetr.  Co.  20  6up.  Ct  Rep.  722;  Atlaatie  CoMt  Line 

175  N.  Y.  84,06  L.RA.  33,  87  N.  E.  129;  R.  Co.  \.  Wharton,  207  U.  8.  328,  62  L.  ed. 

FeopU    T.    Williama,    189    N.    Y.    131,    12  231,  28   Sup.   Ct   Rep.   121;    QalTCBton.  H. 

LJt.A.(N.B.)    1130,   121  Am.  Bt  Bep.  864,  ft  8.  A.  B.  Co.  v.  Texas,  210  U.  8.  £17,  6! 

81  N.  E.  778;   Loebner  r.  New  York,  198  U  ed.  1031,  28  Sup.  Ct  Rep.  038. 
U.  8.  46,  48  L.  ed.  937,  26  Sup.  Ct  Bep.        The  aUtute  violatea-thc  14th  Amendment 

639,   3  Ann.  Cae.   1133.  of  the   Conititution  of  the  United   Stat«a, 

liiere  are  atmie  caaea  holding  to  the  eon-  and   ia  unconstitutional   in  that   it  denica 

trary.  to  the  employees  of  the  Erie  Railroad  Con- 

OpiniM)  of  Juatieee   (Re  House  Bill  No.  pany  the  equal  protection  of  the  lava. 
1230)   183  Masa.  689,  28  LJtA.  344,  40  N.       Kane  t,  Erie  R.  Co.  OS  L^-A.  788,  07 

E.  713;    Bute  t.  Brown  ft  S.  Mfg.  Co.- 18  C.  C.  A.  863,  133  Fed.  888;  Bedford  Qnar- 

R.  I.  18,  17  L.B.A.  866,  26  AtL  240;  Leep  ciea  Co.  r.  Bough,  108  Ind.  071,  14  L3.A. 

▼.  St.  Louii,  I.  H.  ft  B.  B.  Co.  68  Ark.  407,  (N.S.)    418,  80  N.  E.  629;    Toledo,   St  L 

23  L.B.A.  284,  41  Am.  St  Bep.  109,  26  B.  ft   W.   R.   Co.   t.  Long,   169   Ind.   816,   124 

W.    76;    lAwrence    v.    Rutland    B.    Co.    80  Am.  Bt  Bep.  228,   82  N.  E.  7S7;    Cottinc 

Vt.  370,  16  LJtA.(N.S.)  350,  67  Atl.  1091,  t.  Kansas  City  Stock  Yards  Co.   (Cotting 

13  Ann.  Cas.  47£.  v.  Godard)   183  U.  S.  79,  48  L.  ed.  92,  2£ 

In   the   interest  of   uniformity  of  opera-  Sup,  Ct  Bep.  30;  Connolly  v.  Union  Sewer 

tion,  so  necessary  to  the  success  of  every  Pipe  Co.  184  U.  B.  640,  48  L.  ed.  079,  Zi 

great  transportation  enterprise  whose  field  Sup.  Ct.  Rep.  431 ;  Gulf,  C.  ft  S.  F.  R.  Co. 

of  operation  ia  national  in  scope  and  char-  v.  Ellia,  16S  U.  8.  160,  158,  41  L.  ed.  866. 

acter,   the  power  to  regulate  the  relations  066,  17  Sup.  Ct  Bep.  2S5. 

ploy*.     11    ..y   t^l.t,oii    b.    n«o».rj,  ,„j   ^|,^  „^   .„,„„  CnJody.  itlorW 

i*o»ld  b.  ■«»r.rf  f  C."B'»>  "''"'"Ij'  Oen.r.1  «I  N.w  York,  «d  Mr.  Wllb«  W. 

H.bbm.   ,    T„,,B  D„l    120   U.   B    489  Ch™b.n.    BW    .    bM   lo,    dlf«d.l.t  » 
30  L.  ed.  eD4,   1  Inters.  Com.  Rep.  46.  7 

Sup.   Ct.    Rep.   682;    Leiey  ¥.   Hardin,    136  "rVJ;.,.,.       .„..  .„,   ^^  „„, ,  ,     ^ 

ri  a  inn  .j  t    ^   loo   ir^t n d».,         Legitlntive  aeta  will  b«  preaumed  to  lie 

?;  V?'     ™'  ?■     ,;,     A        ?"■"''■  eonStotlonal,  and  U  there  la  any  donbt  a» 
36,  10  Sup.  Ct  Bep.  6!1>  Glouee-to-  Ferry      ,  ^    ^    ,„,  ^  ,„,,^  (  ,         ^ 

ed.  158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.        p.   ,  .       V    j  ^     „    nn  it    o    vaa    «    -a 

nb."a";dnTo'uV;r>6rj  ts;-  -.'S'ri.'S^'^HSeriS&.x'  ^ 

T.  Shepard)  230  U,  S.  3S2,  57  L.  ed.  1611,  .     _,     ,.(,     ,.    o„„    n*     t>-,.     ii      ir»^  ruc 

«    L.H.*.,N.B.,     1.61,    33    Sup.    Ct.    Bep.  ^.4.  rTel^.'S'.   "J^'C^'S^ 

It  eannol  w.l,  b.  .aid  that  the  ™,ulr,  ^  li°V"'  "  '"  ""'  '"'  '"'  "  """^ 
mcnt   to   pay    many    thousand    emplOTCcs,        'r^'    .  \   ,  ,  i 

located  Inderal  states  and  on  board  vea-       ^^"^  •'•*°*«'  »«  *  proper  exercise        J 

•eb    plying    the    navigable    waters    of    the  *^'    reserved    power    to    amend    eorpon^** 

United  SUtes,  ii  a  matter  of  merely  local  charters,  contained  in  the  Conatitution 

eoBcem.  f«  »*»»•  •'  New  York. 

Minnesota  Rate  Cases   (Simpson  v.  Shep-        Berea  College  t.  Kentucky,  211  U.  S.  -—    * 

ard)    230   D.   8.   352,  398,  57   L.   ed.  1513,  68  L.  ed.  81,  20  Sup.  Ct  Bep,  33;  Leep  ^ 

1540.    48    L.E.A.(N.S.)    1161,    33    Bnp.    Ct.  St  Louis,  I.  M.  ft  S.  B.  Co.  68  Ark.  *^^1 

Bep.  729.  23    L.B.A.    264,   41    Am.   St.    Rep.    109,  ^^ 

The  excess  coat  of  paying  employees  twice  S.  W.  76 ;  Adirondack  R.  Co.  v.  New  To^^^ 
IISS  ,--  »**  V.      * 

D,9,l,zed  by  Google 
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17S  V.  a.  8S6,  M  L.  ed.  402,  20  Sup.  Ct. 
Bep.  460;  New  York  k  N.  B.  B.  Co.  t. 
Briatol,  ISl  U.  B.  Sfi6,  667,  3B  L.  ed.  269, 
S72, 14  Bap.  Ct.  B«p.  437-,  People  v.  O'Brien, 
111  N.  Y.  1,  2  LJI.A.  256,  7  Am.  St.  Rep. 
484,  18  N.  E.  692;  Greenwood  t.  Union 
I^ht  R.  Co.  lOS  U.  S.  18,  26  L.  ed.  061; 
Lord  T.  Equitable  Lite  Aarar.  Co.  194  N. 
r.  212,  22  L.R.A.(N.S.l   420,  87  S.  E.  448. 

There  ii  but  «  single  limitation  to  tliie 
general  mle  ol  tlie  power  to  amend  char- 
ter! b;  the  state,  enacted  under  its  MTer- 
eign  power,  and  that  is,  the  power  may 
■ot  be  exerdied  to  deitroj  property  or 
rights  guaranteed  hj  the  14th  Amendment 
of  the  United  State*  Constitution,  and  bj 
similar  provisions  of  state  Constitutions. 

St.  Louis,  I.  M.  A  S.  R.  Co.  t.  Paul, 
173  U.  &  404,  408,  43  L.  ed.  746,  747,  19 
8np.  Ct.  Rep.  419. 

The  reserved  power  to  amend  corporate 
charters  is. much  greater  than  the  police 
power. 

New  York  *  N.  G.  R.  Co.  v.  Bristol,  161 
U.  S.  5G6,  SB  L.  ed.  266,  14  Sup,  Ct.  Rep. 
437;  New  York  t.  Twenty-third  Street  R. 
Co.  113  N.  Y.  317,  21  N.  E.  60;  Lord  t. 
Equitable  Lite  Auur.  Soc.  194  N.  Y.  212, 
22  LJtA.lN.S.)    420,  ST  N.  £.  443. 

Regulation  of  methods  of  administration 
or  internal  management  Is  included  within 
the  scope  ot  this  reserved  power  over  cor- 
porate charters. 

Lord  T.  Equitable  Life  Asaur.  8oc.  su- 
pra; Berea  Collc^  v.  Kentucky,  211  U.  S. 
45,  63  L.  ed.  81,  2S  Sup.  Ct.  Rep.  33;  Sink- 
ing Fund  Cases,  98  U.  B.  700,  26  L.  ed. 
400;  Spring  Valley  Waterworks  v.  Scliat- 
tler,  110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct. 
Bep.  4B. 

Only  those  personB  tielonglng  to  the  class 
for  whose  benefit  the  particular  constitu- 
tional provision  in  queatiqn  was  enacted 
may  legally  raise  the  question  that  the 
statute  violates  such  provision. 

Red  River  Valley  Bank  t.  Craig,  181 
U.  6.  648,. 558,  4S  L.  ed.  804,  lOOO,  21  Sup, 
Ct  Rep.  703;  New  York  ex  rel.  Hateh  v. 
Reardon,  204  U.  S.  15J,  160,  51  L.  ed.  416, 
422,  27  Sup.  Ct.  Rep.  18B,  9  Ann.  Caa. 
736;  Yazoo  k  M.  Valley  R.  Co.  v.  Jack- 
son Vinegar  Co.  220  U.  S.  217,  67  L.  ed. 
193,  33  Sup.  Ct  Rep.  40. 

These  statutes  are  not  unconstitutional 
as  an  exercise  of  the  reserved  power  to 
amend  corporate  charters  even  if  w*  should 
assnme,  for  argument's  sake,  that  they  nec- 
essarily limited  Bomewluit  the  freedom  of 
contract  of  the  employees  of  such  corpora^ 

State  V.  Brown  &  S.  Mfg.  Co.  IB  E.  I. 
16,  17  LJt-A.  366,  25  Atl.  246. 

The  validly  of  similar  laws  has  been 
frequently  upheld  1^  the  courta  of  otlm 
it  L.  «d. 


I  states  and  by  this  eomt,  upon  this  rery 
'  ground. 

State  T.  Peel  SpUnt  Goal  Co.  80  W.  Va. 
802,  17  L.R.A.  386,  IS  S.  E.  1003;  Le^ 
T.  SL  Louis,  I.  M.  *  a  B.  Co.  68  Ark. 
40T,  23  hJLA.  864,  41  Am.  St.  Rep.  109, 
25  S.  W.  76;  St.  Louis,  I.  H.  ft  8.  R.  Co. 
T.  Paul,  64  Ark.  83,  37  LJLA.  604,  62  Am. 
St.  Rep.  164,  40  S.  W.  705;  BhafTer  t. 
Union  Hin.  Co.  66  Md.  74,  16  Mor.  Min. 
Bep.  58;  Skinner  v.  Oarnett  Gold  Uin.  Co. 
96  Fed.  744;  Atkin  v.  Kansaa,  191  U.  S- 
207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep.  124. 

Hie  purposes  of  these  acta  are  within 
tho  limits  of  the  police  power  as  repeatedly 
defined  by  the  conrts. 

Com.  V.  Alger,  7  Cush.  S3;  Holden  t. 
Hardy,  169  U.  S.  800,  42  L.  .ed.  780,  18 
Sup.  Ct.  Rep.  383;  Jacobson  v.  Massa- 
chusetta,  197  U.  S.  11,  49  L.  ed.  643,  25 
Sup.  Ct.  Bep.  358,  3  Ann.  Cas.  766;  Peo- 
ple T.  Ewer,  141  N.  Y.  132,  26  L.R.A.  7B4, 
38  Am.  St.  Rep.  788,  36  N.  E.  4;  People 
ex  rel.  Nechamcus  v.  Warden,  144  N.  V. 
636,  27  LJI.A,  718,  38  N.  £.  086. 
'  In  determining  whether  the  legislature 
properly  exercised  this  power  the  court  will 
take  into  consideration  all  facte  of  which 
it  has  judicial  knowledge,  including  public 
records  or  reports,  encyclopedias,  laws  of 
other  states,  and  the  general  or  commonly 
accepted  belief  of  the  community. 

Jacobs<m  t.  Maseaehusetts,  197  U.  S.  11, 
49  L.  ed.  643,  26  Sup.  Ct  Rep.  33B,  3 
Ann.  Ca*.  766;  Knoiville  Iron  Co.  v.  Harbi- 
son, 188  U.  S.  13,  46  L.  ed.  65,  22  Sup. 
Ct  Rep.  1;  McLean  v.  Arkansas,  211  U.  S. 
639,  63  L.  ed.  316,  28  Sup.  Ct  Bep.  206. 

The  purpose  of  theae  acta  is  to  benefit 
the  communis  and  the  public  in  various 
ways,  arising  out  of  the  protection  whicli 
they  afford  to  the  large  class  of  men  em- 
ployed  by   corporations. 

Tbe  primary  purpose  of  these  laws,  of 
course,  is  to  secure  te  tbe  laboring  men 
the  full  value  or  purchasing  power  of  their 
wages. 

State  V.  Brown  A  S.  Ufg.  Co.  18  R.  L 
16,  17  L.R.A.  866,  26  Atl.  246;  State  *. 
Peel  Splint  Coal  Co.  36  W.  Va.  802,  17 
L.R.A.  385,  16  S.  E.  1000;  Arkansas  Stave 
Co.  V.  State,  94  Aik.  27,  27  L.B.A.(N.S.) 
255,  140  Am.  St  Rep.  103,  125  S.  W.  lOCl. 

Nor  can  there  be  any  valid  objection  to 
that  part  ot  the  statute  involved  because 
it  applies  to  corporations,  and  not  to  natu- 
ral persons. 

Aluminum  Co.  v.  Bamsey,  222  U.  S.  251, 
66  L.  ed.  186,  32  Sup.  Ct  Rep.  76,  1  N.  C. 
C.  A.  184;  Mutual  Loan  Co.  t.  Martell, 
222  U.  S.  226,  66  L.  ed.  176,  32  Sup.  Ct. 
Bep.  74,  Ann.  Cas.  1913B,  528;  Louisville 
A  N.  B.  Co.  V.  Melton,  218  U.  S.  36,  64  L. 
•d.  921,  47  L-R.A.(NJS.)   8^  30  Sup.  Ct 


supri:me  goubt  of  the  united  states. 
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Bep.  STS;  Chic&go,  R.  I.  &  P.  R.  Co.  t. 
ArkMUU,  219  n.  8.  «C3,  SS  L.  ed.  200,  81 
Sap.  Ct  Bap.  STS. 

Ur.  Justice  HcKennm,  after  ■tating  the 
MM  Ks  kbore,  delivered  the  opinion  of  the 

The  contention  «f  plainttit  i*  that  the 
labor  law  la  repugnant  to  tlie  14th  Amend- 
ment,  "In  that  It  deprivea  the  company  of 
proper^,  and  ■pvdflcallj  depriTc*  the  com- 
.panf,  and  thoM  jof  Ita  employcea  to  whom 
It  applies,  of  liberty,  without  due  procen 
of  law."  Tlie  oontentlon  may  be  limited  at 
the  outset  to  the  rights  of  the  company. 
It  cannot  complain  for  ita  employees;  and 
before  considering  the  contention  thus  lim- 
ited, it  is.well  to  see  what  meaning  or  ex- 
tent the  court  of  appeals  gaTc  to  the  law. 

The  court  decided  that  the  law  operates 
not  only  to  require  the  railroads  to  pay 
their  employees  semimonthly,  but  prohibits 
them  from  making  contracts  with  their  em- 
ployees which  shall  vary  the  time  of  pay- 
ment. If  this  were  not  the  meaning  of  the 
law,  the  court  said,  neither  railroads  nor 
their  employees  would  have  any  ground  of 
complaint,  "as  both  master  and  servant 
would  be  left  at  liberty  to  make  any  con- 
tract thcj  pleased  in  regard  to  the  time 
when  the  servant's  wages  should  be  pay- 
able and  the  medium  in  which  they  should 
be  paid."  This  liberty  not  existing,  the 
court  stated  the  contention  of  the  plaint! ff 
to  be  that  the  law  deprives  it  "of  the  right 
to  make  contracts  with  ita  employees  on 
advantageous  terms,  and  that  this  was  be- 
yond the  power  of  the  legislature."  The 
plaintiff  alao  contended  that  it  was  denied 
the  equal  protection  of  the  laws. 

[698]  Ths  opposing  contentions  were 
stated  to  be:  (1)  The  legislation  is  a  prop- 
er exercise  of  the  power  reserved  by  the 
Constitution  of  the  state  to  amend  corporate 
charterB)  (2)  it  eonatitutcB  a  legitimate 
exercise  of  the  police  power  of  the  state. 

Hie  court  rejected  both  contentions  of 
plaintiff,  and  sustained  the  law  as  an  exer- 
cise of  the  power  over  plaintiff's  charter; 
and,  adverting  to  the  objection  that  the 
requirement  of  semimonthly  payments  was 
an  unconstitutional  interference  with  inter- 
state commerce,  the  court  said:  "It  is  to 
be  observed  that  It  [the  law]  is  not  in  con- 
Hiet  with  any  l^slation  by  Congress,  nor 
does  it  affect  interstate  commerce  directly." 
And,  exhibiting  the  extent  of  the  operation 
of  the  law,  it  was  further  said:  "It  re- 
lates to  the  wages  of  railway  servants  em- 
ployed wholly  within  the  state  of  New 
York,  as  well  as  to  the  wages  of  those 
whose  duties  take  them  from  this  state  into 
othera.  The  subject  is  one  upon  which  Con- 
gress haa  not  uudertaken  to  act."     [New 
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York,  C.  &  H.  R.  R.  Co.  v.  Witliama,  1» 
N.  Y.  123,  as  LJtA.(N.S.)  MB,  139  An. 
Bt  Rep.  SfiO,  S2  N.  E.  <04.] 

How  far  the  reserved  power  of  Hut  state 
over  the  charters  of  ita  corporations  was 
helped  out  by  its  police  power,  the  cmirt 
gave  no  indication.  Indeed,  it  may  be  aaid 
that.  In  its  reference  to  the  reserved  power 
in  reviewing  the  decisions  of  other  states 
the  sole  ground  of  ita  decision  was  the  po*- 
session  and  exercise  of  such  ponrer  by  the 
aUte.    The  court  said: 

"There  is  an  irrecondlable  conflict  in  the 
decisions  in  different  jurisdictions  aa  to 
the  constitutional  validity  of  labor  legis- 
lation fixing  the  medium  and  time  of  pay- 
ment of  the  wages  of  those  who  work  for 
corporations.  After  the  forgoing  review 
of  the  leading  cases,  I  And  no  difflcntty  in 
sustaining  our  New  York  statute  on  the 
ground  which  has  been  stated.  It  doea  not 
confiscate  corporate  property  direct^  or  in- 
directly. It  does  impost!  a  greater  future 
burden  upon  the  corporations  to  which  it 
relates;  but  that,  I  think,  is  within  the 
power  of  the  legislature  to  the  extent  ta 
which  it  tias  been  exercised  in  this  caae." 

[690]  The  legislation  having  been  passed 
in  the  ezercise  of  the  reserved  power  of  the 
state,  is  it  valid,  notwithstanding  it  pro- 
hibita  both  tbe  plaintiff  and  its  emph^eea 
frtmi  contracting  against  its  provisions! 
Plaintiff  asserts  the  negative,  and  attempta 
to  sustain  the  assertion  by  a  very  eompre- 
hensive  argument  in  which  a  number  of  de- 
cisions of  tbis  court  and  of  other  eoorta  are 
cited  and  reviewed.  They  illustrate  by  va- 
rious instances  the  fundamental  and  indis- 
putable principle  that  peraonal  liberty  in- 
cludes the  power  to  make  contiacta.  Bat 
liberty  of  making  contracts  ia  subject  to 
conditions  in  the  interest  of  the  public  wel- 
fare, and  which  shall  prevail — principle  or 
condition — cannot  be  defined  by  any  precise 
and  universal  formula.  Each  instance  o(  as- 
serted conflict  must  be  determined  by  itself, 
and  it  has  been  said  many  times  that  each 
act  of  legislation  haa  the  support  of  the  pre- 
sumption that  it  is  an  exercise  in  the  in- 
terest of  the  public,'  The  burden  is  on  him 
who  attacks  the  legislation,  and  it  is  not 
sustained  by  declaring  a  lit>erty  o(  contract. 
It  can  only  be  sustained  by  demonstrating 
that  it  conflicts  with  tome  constitutional 
restraint,  or  that  the  public  welfare  ia  w>t 
Bubserved  by  the  legislation.  The  l^iala- 
ture  is,  in  the  first  instance,  tha  Judge  »f 
what  is  necessary  for  the  publio  welfare, 
and  a  judicial  review  of  ita  judgment  ia 
limited.  The  earnest  conflict  of  serious 
opinion  does  not  suffice  to  bring  It  within 
the  range  of  judicial  cognisance.  Chicago, 
B.  ft  Q.  B.  Co.  V.  HcGuire,  219  V.  &  649, 
S<I2,  SS  L.  ed.  328,  336,  31  Sup.  Ct-  Rep. 
t|IS  V.  S. 
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SH;  Genuii  Alliance  Ib>.  Co.  t.  Lmrls, 
2S3  U.  a  S89,  mnt^  1011,  34  Sup.  Ot.  Bep. 
•1& 

Ib  eoBBdering  the  competency  €f  the 
legialatiTe  Judgment  uid  tlie  powpr  the 
omuia  bare  to  review  it,  we  may  inquire, 
whftt  ia  here  complained  of  1  What  doea  the 
labor  law  of  New  York  do  that  Mrioualj 
aSeeta  the  Ubertj  ot  plaintilft  It  requires 
cailt  paynenta.  That  requireaient  ia  not 
now  resiated.  It  reqnirea  Mmiinonthly  pay- 
menta.  PlaintifT  now  pays  monthly.  The 
coctent  of  Ha  grieranee,  therefore,  la  two  paj- 
aienta  a  month  Instead  of  <H)e,  with  [TOO] 
the  eouMquoice  of  expense  and  inconven- 
lenoe.  It  ia  hardly  Decenary  to  aay  that  cost 
and  inoonTenience  (different  words,  probably, 
4oT  the  same  thing)  would  have  to  be  very 
great  before  they  could  become  an  element 
in  Um  eonai deration  of  the  right  of  a  state 
to  exert  Ita  reserved  power  or  its  police 
power.  New  York  A  N.  E.  B.  Co.  v.  Bristol, 
ISl  U.  8.  6S«,  38  L.  ed.  269, 14  Sup.  Ct.  Bep. 
437;  United  SUtea  v.  Union  P.  R.  Co.  160 
U.  a  I,  40  L.  ed.  319,  IS  Sup.  Ct.  Bep. 
190;  8t  Loul^  I.  M.  ft  B.  R.  Co.  t.  Paul, 
173  U.  a  404,  43  L.  ed.  74«,  19  Sup.  Ct. 
Bep.  410;  WiBconsin,  M.  ft  P.  B.  Co.  v. 
Jacobson,  170  U.  8.  287,  46  L.  ed.  194,  81 
Sup.  Ct.  Rep.  116.  See  also  Baltimore  ft 
0.  B.  Co.  T.  Interstate  Commeroe  Commis- 
sion, 221  U.  S.  612,  6S  L.  ed.  878,  31  Sup. 
Ct.  Bep.  621. 

Putting  cost  and  ineonvenienee  to  one 
aide,  there  would  would  remain  only  an  ab- 
stract right.  Taking  them  into  considera- 
tion, they  consUtnte  the  detriment  to  which 
plaintiff  ia  subjected  fay  not  being  able  to 
make  the  forbidden  contracts.  It  may  be 
admitted  an  advantage  is  taken  away  from 
plaintiff,  or,  to  put  it  another  way,  a  bur- 
den ia  Impoaed  upon  It.  Is  it  within  the 
power  ol  Uie  state  to  impose  the  burden  by 
virtue  of  its  reserved  control  over  plain- 
tlffT  Tbe  question  must  be  answered  as  if 
the  requirement  of  tbe  law  was  part  of  the 
charter  ot  plaintiff,  and  in  such  case  It 
would  seem  certainly  that  a  liberty  of  con- 
tract oould  not  be  asserted  against  it,  tor 
it  would  be  a  part  of  the  contract  accepted 
and  binding  on  plaintiff, — a  liberty  exer- 
cised precluding  a  liberty  to  be  exercised, 
— and  ft  would  seem  necessarily  to  be  the 
very  essence  of  the  right  ot  amendment  re- 
served that  what  could  have  been  put  in 
the  charier  originally,  whatever  ita  conae- 
qnence,  can  be  added  to  the  charter,  what- 
ever tbe  consequence  ot  the  addition.  Ot 
course,  we  mean  what  was  and  is  competent 
(or  the  state  to  impose ;  and  we  are  brought 
to  the  narrow  question  whether  a  regulation 
of  the  time  and  manner  of  payment  by  a 
railroad  of  ita  employees  is  within  the  com- 
petaey  of  the  state  to  require.    A  negative 
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answer  Is  contended  for,  the  argument  urged 
to  support  the  contention  being  that  a  eon- 
tract  right  of  dealing  with  ita  emi^oyees 
[701]  is  conferred  by  plaintiff^  charter, 
which  right  the  labor  law  takea  away,  and 
plaintiff  ia  deprived  of  property  because  of 
the  expenaa  to  which  it  is  subjected,  which, 
it  ia  eoDt«nded,  is  not  justified  by  a  corre- 
sponding public  benefit.  It  would  seem, 
therefore,  to  be  tiie  oontentlon  of  phUntiR 
that  It  acquired  by  ita  charter  a  vested  right 
to  deal  with  ita  employee*  according  to  its 
own  Judgment,  and,  as  alleged  In  its  answer, 
that  It  was  vested  with  its  power*  ss  a  rail- 
road and  to  contract  and  bs  contracted 
with,  far  the  emplo3>ment  ot  persons  to 
conduct  its  operations  and  enterprises  at 
and  for  sach  wages  and  upon  snoh  terms 
of  payment  as  might  or  should  be  agreed 
on.  In  other  words,  it  is  the  contention 
that  the  rights  asserted  are  (rf  the  very 
essence  of  Its  grant,  giving  it  tbe  rights  of 
a  natural  person,  and  Investing  It  with  the 
same  Immuliity  from  control,  whether  exer- 
cised under  tbe  police  power  oi^tlie  reserved 
power  of  amendment.  We  may,  in  answer- 
ing the  contention,  put  aside  the  rights  of 
natural  persons  and  the  rights  which  might 
exist  under  a  Constitution  which  did  not 
reserve  control  in  the  state.  The  effect  of 
the  control  reserved  waa  to  make  plaintUT, 
from  the  moment  of  creation,  subject  to  the 
legislative  power  of  alteration,  and,  if 
deemed  expedient,  of  absolute  extingnish- 
mant  aa  a  corporate  body.  Spring  Valley 
Waterworks  v.  SchotUer,  110  U.  8.  347,  3S2, 
28  L.  ed.  173,  17S,  4  Sup.  Ct  Rep.  48.  And 
whether  expedimt  or  not  is  a  question  for 
the  legislature,  not  tor  the  eourta.  Id.  3S7. 
In  other  eases  the  effect  of  tbe  reserved 
power  of  amendment  la  said  to  be  to  make 
any  alteration  or  amendment  of  a  charter 
subject  to  it  which  will  not  defeat  or  enb- 
atantially  impair  the  object  of  the  grant  or 
any  right  vested  under  the  grant.  Lake 
Shore  ft  M.  8.  R.  Co.  v.  Smith,  173  U.  8. 
884,  607,  608,  43  L.  ed.  868,  864,  10  Sup.  Ct. 
Rep.  S6C;  Looker  v.  Maynard,  170  U.  S. 
46,  S2,  46  L.  ed.  70,  81,  21  Sup.  Ct  Bep. 
Surely  the  manner  or  time  of  paying 
employees  does  not  come  within  such  limi- 
tation. It  is  a  matter  ot  pure  administra- 
tion, not  eomparable  in  its  burden  to  thos* 
sustained  ia  the  cases  whidi  we  have  al- 
ready cited. 

[T02]  In  St  Louis,  I.  M.  ft  8.  B.  Co.  t. 
Paul,  173  U.  8.  404,  43  L.  ed.  746,  10  Sup. 
Ct  Rep.  410,  a  law  of  Aikansaa  was  sus- 
tained aa  an  exercise  of  tbe  reserved  power 
ot  the  state  which  required  a  railroad  com- 
pany discharging  with  or  without  cause,  or 
retusing  to  employ,  any  servant  or  employee, 
to  pay  him  his  unpaid  wages,  then  earned,  at 
the  contract  rate,  without  abtrtemant  or  de- 
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duetlon,  to  the  date  of  hli  dliehkrge,  and 
providing  that,  if  the  same  be  not  paid  on 
Mich  dajr,  then,  as  a  penalty  for  nonpay- 
■nent,  hia  wagea  ihall  continue  at  the  aame 
rat«  until  paid. 

In  New  York  ft  N.  E.  R.  Co.  v.  Bristol, 
Ul  U.  8.  566,  SB  L.  ad.  269,  1<  Sup.  Ct 
B^.  437,  the  railroad  oompanj  vat 
quired  to  remore  varioiu  grade  croaililgi 
at  its  own  ezpenie. 

In  the  Sinking  Fund  Caaea,  09  U.  B.  700, 
26  L.  ed.  496,  legiilation  requiring  the  crea- 
tion of  a  ainking  fund  was  austained  nuder 
the  reaerred  power  of  amendment,  and, 
after  reviewing  the  easea,  the  eoort  said 
"that  whatever  rulea  CaQgresa  might  have 
prescribed  in  the  original  chuler  for  the 
government  of  the  corporation  in  the  ad- 
ministration of  its  aSalra,  it  retained  the 
power  to  establiah  by  amendment."  Many 
other  cases  might  be  cited,  but  to  eit«  them 
wonld  be  to  accumulate  authorities  on  a 
propoaition  which  might  well  be  taken  at 
this  late  date  to  be  incontestable.  Indeed, 
the  contention  of  defendant  that  the  legis- 
lation under  review  might  be  supported  un- 
der the  police  power  of  the  state  has  justi- 
fication in  eases. 

In  Knoxville  Iron  Co.  v.  Harbison,  183  U. 
S.  13,  46  L.  ed.  56,  22  Sup.  Ct.  Rep.  1,  a 
law  of  the  state  of  Tenneasee  which  required 
all  persons  and  corporations  to  redeem  in 
money  evidences  of  indebtedness  given  to 
their  laborers  or  emplojees,  in  the  hands  of 
their  laborers,  emplojees,  or  a  bona  fide 
holder,  came  up  tor  consideration.  The 
Knosville  Coal  Company  paid  its  emplojees 
in  cash  and  in  coal  orders.  It  made  nione; 
bj  the  practice.  There  was  no  proof  of  an 
express  agreement  between  the  company  and 
its  emplojeea  that  the  orders  should  be  paid 
«nlj  in  coal,  except  as  implied  from  [703] 
accepting  the  orders,  and  no  proof  of  an 
implied  agreement  except  as  drawn  from  the 
face  of  the  orders  and  the  custom  of  the 
company.  There  was  no  proof  of  compul- 
sion except  that  if  the  employees  did  not 
accept  pay  in  coal  orders  they  had  to  sub- 
mit to  be  in  arrears  about  twenty  days,  but 
the  company  paid  in  coal  orders  the  whole 
wages  due  at  the  end  of  each  month.  Har- 
bison purchased  a  number  of  the  coal  or- 
ders and  demanded  their  payment  in  cash, 
which  waa  refused.  He  tjien  brought  suit 
anainst  the  company,  relying  on  the  statute. 
^e  Supreme  Court  gave  him  judgment, 
whicli  was  affirmed  by  this  court  on  the 
ground  that  the  law  waa  a  proper  exercise 
of  the  police  power  of  the  state.  This  court, 
by  Mr.  Justice  Shiras,  commenting  on  St. 
Louis,  I.  M.  A  8.  R.  Co.  v.  Paul,  supra,  said 
that  in  that  ease  stress  was  laid  upon  the 
reserved  power  of  amendment  which  the 
state  had,  "but  it  ta  alao  trua  that,  inas- 

llSl 


much  as  the  right  of  contract  ia  not  atw 
lute  in  respect  to  every  matter,  but  may  ba 
subjected  to  the  restraints  demanded  by  tba 
safety  and  welfare  of  the  state  and  ite  In- 
habitants, the  police  power  of  the  ctata  may, 
within  definite  limitations,  extend  ov«r  Mr* 
poratlona  outaide  of  and  regardleaa  of  tba 
power  to  amend  chartera."  Atchiaon,  T. 
Jt  8.  F.  B.  Co.  V.  UatthcwB,  174  U.  S.  M, 
43  L.  ed.  909,  19  Sup.  Ct.  Rep.  BOB.  Tks 
ruling  was  followed  in  Dayton  Coal  ft  L 
Co.  V.  Barton,  IBS  U.  B.  23,  46  L.  ed.  81, 
22  Sup.  Ct  Rep.  5,  although  the  Dayton 
Company  waa  not  incorporated  under  the 
laws  of  Tenneaaee. 

In  McLean  v.  Arkansas,  211  U.  8.  SW, 
53  L.  ed.  316,  29  Sup.  Ct.  Rep.  206.  a  law 
of  Arkansas  required,  where  miners  wen 
employed  at  quantity  rataa,  and  more  than 
ten  were  employed,  that  they  should  be 
paid  by  the  weight  of  coal  mined  by  then 
as  it  comea  from  the  mine  and  before  it  was 
passed  over  a  screen  of  any  kind.  Chw  of 
the  grounds  of  attack  on  the  law  was  that 
it  was  an  unwarranted  invasion  of  the  ri^t 
of  contract  secured  by  the  14th  Amendment, 
the  argument  being  that  the  law  prevented 
the  miners  from  contracting  [704]  for  wages 
upon  the  basil  of  screened  coal  iiiste«d  of 
the  weight  of  the  coal  as  originally  produced 
at  the  mine.  The  law  was  sustained  aa  a 
proper  exercise  of  the  police  power  of  tbs 

It  ts,  however,  contended  by  plaintiff,  that 
the  law  under  review  cannot  be  austained 
either  aa  an  exertion  of  the  police  power 
or  as  an  alteration  of  the  charter  of  plain- 
tiff, unless  the  court  can  say  from  a  com- 
parison of  the  Bystems  of  payment — month- 
ly and  semi  monthly—^  that  the  former  affects 
adversely  the  general  welfare  or  public 
good,  and  the  latter  "remedies  that  evil 
or  condition,  and  of  itself  does  not  consti- 
tute an  unjust  burden  upon  the  employer." 
But  whether  the  law  imposes  an  unjuat  bur- 
den depends  upon  its  validity,  and  whether 
the  public  welfare  ia  subserved  by  one  sys- 
tem or  the  other  ia,  as  ve  have  said,  in 
the  first  instance,  for  the  legislature  to 
determine,  and  its  judgment  will  not  be 
reviewed  unless  "unmistakably  and  palpably 
in  excess  of  legislative  power."  McLean  v. 
Arkansas,  supra.  The  labor  law  of  New 
York  cannot  be  so  characterized. 

There  are  certainly  advantages  of  caah 
payment  over  deferred  paymenta,  and  an 
advantage  to  thoae  who  work  for  a  living 
of  a  ready  purchasing  power  tor  their  need* 
over  the  use  of  credit.  Thia  is  found  as  a 
fact  by  the  trial  court,  and  even  if  there 
is  no  affirmative  evidence  of  it,  it  is  tiu 
expressi<»i  of  experience. 

The  next  contention  of  plaintiir  ia  that 
the  coat   of   paying  twice   a   month   ia  » 
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4il«ct  Imrdeii  on  interstate -eonuncrMi.     li  extent  of  lecuriBg  hi«  (hare  «f  thje  profits, 

it    not    nrrewry    to    review    uid    eompmn  if    any,    snd    one    wbich    attacbe*   to   thne 

tho  cm>a  in  which  tUi  court  bu  poluteti  proflta  ipeciflckllT  It  ud  when  thej  come 

out  the  diSerence  between  »  direct  uid  in  ™'"  '*«'''8- 

4ir«et    tarfen    ot    rtatc    IkgUUtion    upoB  Hf«^»tl|,'5o»j"*  -^  "•"•.  I-.  i»  DlBe«  Bap. 

biterrtat«  commerce,  or  the  power  of  thi  Acoonndnt  —  adacinir  relnUon  —  se- 

■Utea   In    the    abecnce    of    rqpilatlan    bj  orct  proflta. 

'OongrcM.   It  is  enoa^  to  aay  in  the  pnaenl  £.  Equity  hu  jurisdiction  of  a  auit  for 

enae  that  Congreaa  haa  not  acted,  and  then  as  accounting  under  a  contract  wherebj  the 

ia  not,  therefore,  that  impediment  to  the  law  complainant  waa  to  receive  a  10  per  cent 

^  the  aUte;  nor  i>  there  prohibition  in  the  '"»«"•»  in  the  coneeaaion  for  helping  to  ie- 

character  of  the  burden.     The  [705]  effect  ^™  '*  "^   t"*'   '  ""°«  '"  "''IP'^i;  ^v» 

...             ,  .       ,            ,       J    •   I  .    IT  jecta,  and  technical  mattera,  where  tho  bill 

of  the  proTiiion  it  merely  adminl.trative,  jjj,^  ^„  ,,,«.•  of  the  fiduciary  reUtion 

«nd  BO  far  aa  it  afecta  interatate  commerce,  thua  created  by  a  aepret  tranaaction,  from 

it  does  ao  Indirectlj.    The  court  of  appeala,  which  It  ia  allied  that  proftta  accrued. 

M  va  have  seen,  conaldered  that  the  law  I*'!''^  "  to  !>?^°°^V'  ■»  -A^canntlnK,  In 

_,..,.                      .        -,                       ■  Dljteat  Sap.  Ct.  IsOa.j 

^  J"  ^'i.  "^^."^  ."''7!  """.*•  Contract.  -  Y.Udi.y  -  pabllo  policy  - 
employed  whoUy  within  tte  "tate.  and  to  .oectln,  offlotol  aotloD. 
thoM  whose  duties  take  liem  from  tiu  3,  xt^re  was  nothing  againat  public 
atata  into  other  sUtea.  In  other  worda,  policy  in  a  contract  whereby  a  person  was 
4id  not  make  it  applicable  to  those  employed  to  receive  a  ID  per  cent  interest  in  a  con- 
In  other  states,  and  it  therefore  does  not  cession  to  a  riparian  owner  of  the  right  to 
embrace  all  of  the  employeea  of  plaintiff,  utilise  water  ixrver  In  developing  electric 
and  the  contention  based  upon  ita  applica-  energy,  for  helping  in  the  iteps  neceaaary 
tion  to  all  is  without  foundation.  J*  '*.  *?^"'  "^  ^  /""l-Pu^r"'  '"^ 
The  laat  contention  of  plaintiff  la  that  ^*?i„u  "V^"' .  "",t"  "^^i**  '^  i""^ 
,,  ...  .  ,  .  .1.  ,1.1.  .  i  .  m  an  application  to  the  military  governor 
the  statute  vioUtea  the  14th  Amendment,  „,  Porti^ico  for  a  franchide  on  the  foot- 
"in  that  it  deniea  to  the  employeea  of  \ag  of  a  joint  interest,  and  helped  to  pre- 
the  Erie  Bailroad  Company  the  equal  pro-  lent  the  matter  to  the  Secretary  of  War. 
taction  of  the  lawa."  Conaiderable  argu-  and  prepared  plans  and  speciHcationa  to  hi^ 
nunt  ia  made  to  support  the  contention,  in  present^  to  the  executive  council  of  Porto 
which  a  comparison  is  made  between  the  '''«'  **""  ***  ^'■t  franchise  granted  by 
«mploy«e»-«nMhanics,  workmen,  and  la-  "•"  ^r^**%^,7^V  '""'  ^^  '**"  *'^  """ 
borers-to  Whom  the  Uw  applies,  and  the  ''^'ll^r^''J''cZir..U.  IV.  d,  S,  in 
other  employees  of  the  company,  and  it  is  Digest  Bnp.  Ct.  IttOB.] 

declared  that  all,  if  any,  suffer  from  month-  ConCracta  —  oonatrnctlon  —  tntereat  In 

fy  payments,   and  all   are  entitled,   there-  concesalon  —  sale. 

fore,  to  receive  the  benefit  of  semimonthly  4.  A   preKminary   contract   for  tbe  sale 

pMjmenU.     But,  as  we  have  said,  employees  ^7  »  riparian  owner  of  a  water  power  con- 

mn  not  complaining,   and   whatever  righte  ^ion.    after    an    attempted    forfeiture   by 

thOM  excluded   may  have,  plaintiff  «£not  ""  public  authorities    and  the  1«<»«.  ""«■ 

,       .                            J            >   »•  ments,   and  options,   for  use   in   connection 

,  ..          .      «        ,  ">0>  Oie  coneeaaion,  aucb  contract  reciting 

Judgment   affirmed.  that  he  had  petitioned  for  a  new  concession, 

[>r  confirmation,  entitles  a  pereoii  to  whom 

,  the    former   had    contracted    to    give    a    10 

per  cent  interest  for  his  services  in  aid  of 

the  original  concession,  to  receive  such   10 

RAMON  VAIiDES,t  Appt,  per  cent,  although  the  new  coneeaaion  when 

^-  panted  expressly   provided   that  it  ahould 

TULIO  LARRIKAOA.  not  be  deemed  a  recognition  of  any  right 

to   any   previoua    grant,   and    although   tlii^ 

(8«  8.  C.  Report^-,  d.  705-711.1  »l.  p.°£.bl>  .Quid  ..t  t...  t.l.n  pto 

NOTB. — On    equitable   lien* — aee    note    to 

lEqnIlabl.  Hen  -  prollta.  ''«»'«  '■  f.«"7'  *\^-f-  "' ^JfJ-       .^ 

J.  A    contract   whereby    one    of  the    oon-  ,0"  validly  of  contract  as  affected  by  «ie 

tracting   parties   waa    to   receive   a    10   per  '"ct  that  ita  performance  may  involve  the 

cent  interest  in  a  conccwion  for  helping  to  ^^^}^7  •*  procnr^  some  action  by  pubUc 

aecurc  it  and  for  aiding  in  the  plans,  pro-  >fficial»-aeo  note  to  Cole  v.  Brown-Hurley 

iecU,  and   technical  matters,  giv»  him  an  hardware  Co.  18  LJl^iN.8.)   1181. 

«quiUble  interest  in  the  concession  to  the  On   the  validity  of   agreement  by  which 

..J Himpen  Ration    la    dependent    on    auceeaa    in 

fDeath  of  Ramon  Valdea,  appellant  here-  }rocuriDg    contract    with    public    officer    or 

In.   suggested,   and   appearance   of   Ramon  Mard-i-see    note    to    Kansas    City    Paper 

Taldea  Cobian  filed  and  entered  February  Uouae  v.  Foley  R.  Printing  Co.  39  L.B.A. 

24.  1914,  as  party  appellant  herein.  (K.S.)  74T. 
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witbont  a  eonfimMtioii  or  regrant  d  tho 


tncta,  II.,  la  Dlxnt  Bop.  Ct.  IM 
[No.  348.] 


APPEAL  Irom  th«  Diatriot  Court  of  the 
United  StAtc*  for  Porto  EIm  to  review 
*  decree  for  an  recounting.    Affirmed. 
The  facte  are  itated  in  the  opinion. 
Mr.  Hugo  Kohlmknn  ar^ed  the  caiue, 
and,  with  Meure.  F,  Eingeburf  Curtie  and 
Hartin  Travieso,  Jr.,  filed  a  brief  for  ap- 

No  fraud,  either  legal  or  actual,  wu  al- 
leged or  proved.  Even  if  It  did  cziat,  it 
would  not  be  ground  for  equitable  Juris- 
diction. 

Equitable  Lite  Aeaur.  Soe.  t.  Brown,  213 
V.  8.  26,  50,  S3  L,  ed.  682,  602,  89  Sup.  Ct. 
Bep.  404;  United  SUtee  t.  Bitter  Root  De- 
velopment Co.  200  U.  S.  451,  472,  SO  L. 
ed.  G60,  5ST,  2C  Bup.  Ct  Rep.  318;  Ambler 
T.  Chateau,  107  U.  8.  586,  591,  27  L.  ed. 
322,  324,  1  Sup.  Ct  Bep.  5S6i  Buzsrd  y. 
Houston,  HO  U.  8.  347,  352,  30  L.  ed.  461, 
4S3,  T  Sup.  Ct.  Rep.  249. 

The  fact  that,  in  a  contract  of  emploj- 
ment,  the  employee'i  compensation  is  mCM- 
nred  bj  a  certain  proportion  of  the  prof- 
its, docs  not  nuUfs  it  a  partnership. 

Heeban  t.  Valentine,  14S  U.  S.  611,  618, 
«20,  823,  824,  36  L.  ed.  836,  640-842,  12 
Sup.  Ct  Rep.  072;  Bertbold  t.  Qoldsmith, 
24  Bow.  636,  16  L.  ed.  762. 

Complainant's  prayer  for  speci6c  per- 
formance did  not  confer  equitable  jurisdic- 
Uon. 

Scott  y.  Neely,  140  D.  S.  106,  110,  36 
L  ed.  3BB,  360,  11  Sup.  Ct.  Rep.  712. 

The  f&ct  that  complainant's  eoropensation 
under  the  contract  was  fixed  at  a  propor- 
tion of  the  profits  realized  bj  the  defendant 
from  the  franchise  did  not  entitle  the  com- 
plainant to  an  accounting  in  equity. 

Root  *.  Lake  Shore  &  H.  S.  R.  Co.  106 
U.  6.  189,  20  L.  ed.  97S;  Washburn  &  H. 
Hfg.  Co.  V.  Freeman  Wire  Co.  41  Fed.  412; 
Safford  t.  Ensign  Mfg.  Co.  S6  C.  C.  A.  630, 
120  Fed.  480;  BabboU  v.  Tewkibury,  46 
Fed.  66. 

A  court  of  equity  is  without  jurisdiction 
In  >  suit  in  which  diecover^  and  relief  are 
songht,  where  the  only  ground  tor  equi- 
table relief  appears  to  be  a  diacovery  of 
«*idenee  to  be  used  in  the  enforcement  of  a 
purely  legal  demand. 

Root  V.  Lake  Shore  *  M.  S.  R.  Co.; 
Washburn  *  M.  Mfg.  Co.  t.  Freeman  Wire 
Co.;  and  Safford  v.  Bndgn  Utg.  Co. — mtfm 
11«4 


QriA  V.  Equitable  Life  Aasnr.  Bee.  18» 
Fed.  502;  Brown  y.  EquiUble  Life  Almr. 
Co.  142  Fed.  836;  Paton  v.  Majoiv,  46  Fe^ 
810. 

Equlfy  cannot  take  jurisdiotioa  mo^T 
because  of  any  difficulty  in  proring  th* 
complainant's  case. 

United  States  t.  Bitter  Root  Devdopment 
Co.  200  U.  8.  461,  472,  476,  SO  L.  ed.  SSCi 
C80,  662,  26  Sup.  Ct  Rep.  318;  Hartin  t. 
Wilson,  84  C.  C.  A.  13,  156  Fed.  00. 

The  relief  granted  by  the  decree  was  a 
simple  money  judgment  for  which  there  was 
an  adequate  remedy  at  law,  and  the  decree 
cannot  therefwe  be  sustained. 

Parkersburg  v.  Brown,  108  U.  EL  487, 
600,  27  L.  ed.  238,  243,  1  Sup.  Ct  Bep. 
442. 

The  contract  in  suit,  being  a  cootraet 
for  contingent  compensation  tor  serrioea  in 
procuring  legislation,  or  other  action  by 
public  bodies  or  officials,  is  against  pnblie 
poli<7  and  void,  snd  therefore  not  enforce- 
able either  in  law  or  in  equity. 

HaEelton  t.  Slieekells,  202  U.  a  71,  60 
L.  ed.  039,  26  Sup.  Ct.  Rep.  667,  6  Ann. 
Cat.  217;  Clippinger  t.  Hepban^,  6  Watts 
ft  S.  321,  40  Am.  Dec  619;  Provldenee 
Tool  Co.  V.  Norrls,  2  Wall.  46,  64-66.  17 
L.  ed.  868,  870,  871;  Wood  t.  MeCann,  « 
Dana,  366;  Weed  t.  Black,  2  MaeArtli. 
274,  29  Am.  Rep,  618;  Trist  t.  Cbild 
<Burke  v.  Child)  21  Wall.  441,  462,  22 
L.  ed.  623,  626;  Sussman  t.  Porter,  137 
Fed.  164. 

Mr.  Frederic  D.  HcKommy  argued  the 
cause,  and,  with  Mr.  Edward  S.  Paint, 
filed  a  brief  for  appellee: 

The  arrangement  between  the  partite 
created  a  partnership,  and  aeeordingly 
complainant  was  entitled  to  an  accounting 
in  equity  against  defendant 

2  Lindley,  Partn.  492;  Mathewson  t. 
Clarke,  6  How.  122,  12  L.  ed.  370. 

The  contract  created  an  equitable  lien  in 
favor  of  complainant  below,  which  he  wii 
entitled  to  enforce  in  equity.' 

Wylie  T.  Coze,  16  How.  416,  14  L.  ed. 
753;  Stanton  T.  Embrey,  93  U.  8.  646,  23 
L.  ed.  983;  Nutt  v.  Knut,  200  V.  8.  12. 
50  L  ed.  348,  26  Bup.  Ct.  Rep.  210;  Pengh 
T.  Porter,  112  U.  8.  737,  28  L.  ed.  860,  6 
8up.  Ct.  Rep.  361;  Spoflord  ».  Elrk,  97 
U.  S.  484,  24  L.  ed.  1032;  MUliken  t.  Bar- 
row, 66  Fed.  S8S. 

Complainant  was  entitled  to  spedfle  per- 
formance of  the  contract  in  equity. 

Westinghouae  Air  Brake  Co.  v.  Chicago- 
Brake  k  Mfg.  Co.  86  Fed.  786. 

The  complainant  was  to  be  a  joint  ownff' 
with  defendant  in  the  franchise,  and  ac- 
cordingly had  a  right  to  urge  that  it  be 
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.  Baltimore  ft  O.  R.  Co.   IB 
Bow.  S14,  14  L.  ed.  063. 

Tie  contract  provided  for 
proper  profeMionkl  aerrieea  to  be  rmdered 
bj  eotnplAinuit,  U  *■  civil  engineer,  and 
accordinglj  was  not  a  "lobbjiug"  contract. 
Triet  T.  Child  (Burke  t.  ChUd)  £1  Wall. 
441,  4S0,  2£  L.  ed.  6Z3,  024;  SUDtoB  t. 
Bmbrc]',  93  U.  B.  548,  661,  £3  L.  «d.  083, 
VS4;  Taylor  t.  Beiniu,  110  U.  S.  4E,  £8  L. 
ed.  64,  S  Sup.  Ct.  Rep.  441;  Nutt  t.  Esnt, 
£00  U.  S.  1£,  GO  L.  ed.  348,  £6  Bup.  Ct.  Rep. 
21S;  Salinaa  r.  Stillman,  14  C.  C.  A,  50, 
30  U.  S.  App.  40,  06  Fed.  677;  Lyoti  v. 
Mitchell,  3S  N.  Y.  £35,  93  An.  Dec.  SOS; 
McBratney  v.  Chandler,  £2  Kan.  609,  31 
Atn.  Bep.  £13. 

In  the  absence  of  language  neceaearilj' 
comprehending  impropriety,  the  ordinary 
principle  of  contractual  interpretation  muat 
apply;  that  ia,  wordj  need  wilt  be  given 
an  innocent  meaning  nnleu  an  improper 
meaning  la  dearly  Intended. 

Hobbi  V.  McLean,  117  U.  8.  687,  676,  £0 
I>  ed.  MO,  043,  6  Bup.  Ct.  Bep.  870;  Dela- 
ware, L.  ft  W.  B.  Co.  V.  Kutter,  77  0.  C. 
A.  816,  147  Fed.  61;  Eoulten  v.  Nichol. 
03  Wis.  S93,  33  L.R.A.  las,  S7  Am.  St. 
Rep.  0£8,  07  N.  W.  715;  Providence  Tool 
Co.  V.  Norria,  2  Wall.  45,  17  L.  ed.  868; 
Triat  V.  Cbild  (Burke  v.  Child)  21  Wall. 
441,  22  L.  ed.  623;  Marnhall  v.  Baltimore 
O.  R.  Co.  16  How.  314,  14  L.  ed.  063. 

The  genera]  and  indeftnite  language  of  the 
lett«ra  must  be  governed  by  the  partiealar 
words  used  in  both  letters  limiting  the 
aerrieea  to  "plana,  projects,  and  all  that 
pertain*  tp  the  technical  part." 

Mutual  L.  Ins.  Co.  v.  Bill,  193  U.  B.  SSI, 
4S  L.  ed.  788,  24  Sup.  Ct.  Bep. 

Tn  a  contract  otherwise  proper,  the  fact 
that  compensation  is  to  be  contingent  does 
not  vitiate  the  contract. 

Ball  V.  Halaell,  161  D.  B.  72,  80,  40  L. 
ed.  622,  6^,  16  Sup.  Ct.  Bep.  564;  Taylor 
T.  Bemiss,  110  U.  S.  42,  28  L.  ed.  64,  3 
Sup.  Ct.  Rep.  441;  Stanton  v.  Embrey,  03 
U.  S.  648.  23  L.  ed.  083;  Wright  v.  Teb- 
bitta,  01  U.  S.  £32,  23  L.  ed.  320. 

The  contract  must  have  been  either  valid 
or  Invalid  at  the  time  it  was  made;  and 
subsaqnent  acts  will  not  invalidate  it  once 
It  is  an  executed,  binding,  valid,  and  un- 
■mbiguons  contractual  obligation. 

Barry  v.  Capen,  161  Mass.  00,  6  L.B.A. 
808,  23  N.  E.  736;  Dunham  v.  Halting* 
Fav.  Co.  67  App.  Div.  428,  68  N.  Y.  Bupp. 
2£1;  HonltoB  V.  Nichol,  03  Wis.  408,  33 
L.B.A.  16S,  67  Am.  St.  Rep.  988,  67  N.  W. 
718. 

Ifr.  Jnstiea  Holmes  delivered  the  opinion 
of  fhe  conrti 
This  is  a  bill  in  e^ni^  for  an  aeoonnt 


under  a  contract  between  the  parties,  upon 
which  the  pUintifl  (appeHea)  obtained  a 
deeres  tor  113,000  and  intanst.  The  een- 
traet  was  embodied  in  letters,  as  follows, 
according  to  the  offleial  translation:  On 
October  30,  1808,  Valdee  wrote  to  lAr- 
rinaga,  reciting  that  he  had  applied  for  "a 
water  franchise  from  the  river  Plata,  place 
called  Salto,  for  the  purpose  of  developing 
electric  power,"  while  Larrinaga  was  aaiist- 
ant  secretary  of  "Fomento"  (now  depart- 
mmt  of  the  Interior),  and  going  on,  "So 
that  you  may  help  me  in  getting  it  through, 
and  in  all  the  rest  in  connection  with  said 
franchise,  such  as  plana,  projects,  and  in 
everything  concerning  the  technical  part 
thereof,  I  need  a  person  of  my  absolute  con- 
fidence, and  as  you  deserve  it  fully  to  me, 
and  not  believing  that  this  ^  inconsistent 
with  your  present  position  of  chief  engineer 
of  harbor  works,  I  propose  to  iutereat  you 
in  the  profits  of  said  concession  in  the 
amount  of  a  10  per  cent,  provided  that  you 
accept  the  obligations  hereinabove  men- 
tioned." The  next  day  Larrinaga  answered, 
acknowledging  the  letter  "wherein  you  pro- 
pose me  a  ahare  of  10  per  cent  in  the  prop- 
erty of  the  conceasion  for  the  {T09]  utilisa- 
tion of  waters  from  the  La  Plata  river  at  the 
point  called  el  Balto,  near  Comerlo,  I,  in 
exchange,  to  help  you  in  the  steps  to  be 
gone  through  and  in  everything  in  eonnce- 
tion  with  said  conceaaion,  such  as  plans, 
projects,  and  all  what  concerns  to  the  tech- 
nical part.  I  hereby  accept  the  participa- 
tion of  10  per  cent  of  aaid  concession  in 
exchange  of  my  personal  or  professional 
services  without  any  obligation  on  my 
part"  to  contribute  money  to  the  ^ploita* 
tion. 

It  U  objected  in  ths  first  pUce  that  the 
case  is  not  one  for  equitable  relief.  But 
whether  the  contract  created  a  partnership 
under  the  definition  of  the  Civil  Code  ot 
Porto  Rieo,  |  1667,  as  argued  by  the  ap- 
pellee, or  not,  it  gave  the  appellee  an  equi- 
table interest  in  the  concesaion  to  the  ex- 
tent of  securing  his  share  of  the  proflti, 
if  any,  and  attached  to  these  profits  spe- 
ciflcally  if  and  when  they  came  into  being. 
Barnes  v.  Alexander,  238  U.  B.  117,  181, 
ante,  530,  633,  S4  Sup.  Ct.  Rep.  876.  It  ea- 
tablished  a  fiduciary  relation  between  Vald- 
ea,  who  had  legal  control,  and  the  plaintiff. 
The  bill  allqea  an  abuse  of  the  relation 
by  a  secret  transaction  from  whi.ch  it  is 
alleged  that  the  proflta  accrued.  It  U  ft 
proper  case  for  equitable  relief. 

It  is  contendej  more  energetically  that 
the  contract  was  againat  public  policy.  We 
ahall  not  speculate  nicely  as  to  exaotly 
what  the  law  was  in  Porto  Bieo  at  the  time 
triten  the  contract  was  made,  but  shall  give 
the   plaintiff-  the  btMllt  of   the  dcdatons 
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upon  which  lie  relict,  such  im  Huelton 
SheckelU,  20S  U.  S.  71,  50  L.  ed.  939,  20 
Sop.  Ct.  Rep.  667,  6  Ann.  Cas.  217. 
we  diaco*er  nothing  in  the  luiguage  of  the 
letters  that  Beceuarilf  importi,  or  i 
pemiaiiTely  Bugpteti,  anj  improper  ^tent 
or  dangeroua  teadency.  Larrlnaga  had 
ee*aed  to  be  auiHtant  secretary,  and  while 
in  that  poeition  had  refused  to  taice  part 
in  the  plan.  His  answer,  which  must 
trol  if  there  is  any  difference,  as  the  parties 
went  ahead  on  it  (Minneapolis  ft  St.  L.  B. 
Co.  T.  Columbus  Railing  Uill,  119  U.  6. 
149,  30  L.  ed.  376,  7  Sup.  Ct.  Rep.  168), 
binds  him  to  help  in  the  steps  to  be  [TIO] 
gone  through,  and  in  the  technical  part.  If 
Us  help  in  the  steps  to  be  gone  through  was 
not  to  be,  like  the  rest  of  his  woric,  in  the 
technical  part  llone,  still  there  is  nothing 
to  indicate  tliat  it  was  of  «  kind  that  could 
M>t  be  stipulated  for.  Id  view  of  the  sub- 
ject-matter, «  grant,  it  would  seem,  to  a 
riparian  owner,  of  the  right  to  use  water 
power  for  public  service,  the  things  done, 
such  as  joining  in  an  application  to  the 
inilitar;  governor  for  a  franchise  on  tho 
footing  of  a  Joint  interest,  or  helping  to 
present  it  to  the  Secretary  of  War  when  it 
came  up  to  him,  or  preparing  plans  and 
specifications  to  be  presented  to  the  execu- 
tive council  of  Porto  Rico  when  the  first 
franchise  granted  b;  the  Secretary  of  War 
had  been  lost  by  not  complying  with  its 
tenni,  have  no  sinister  smack.  We  see  j 
nothing  to  control  the  decision  of  the  dis- 
trict judge  that  the  contract  was  not  against 
the  policy  of  the  law. 

As  we  have  intimated,  the  executive  coun- 
cil of  Porto  Rico  was  applied  to  after  the 
toss  of  tha  first  franchise,  and  it  granted 
a  new  one  on  December  17,  1900;  but  after 
some  extensions  of  time  it  declared  the 
grant  forfeited  in  July,  1902.  Valdes  and 
the  plaintiff,  however,  did  not  admit  thu 
forfeiture,  and  Valdes  procured  the  forma- 
tion of  a  Maine  corporation  to  take  over 
his  rights.  On  January  14,  190S,  he  made 
a  preliminary  contract  for  the  sale  of  the 
franchise  alleged  to  be  forfeited,  and  lands, 
easements,  and  options  for  use  in  connec- 
tion with  the  same,  reciting  that  he  had 
)ictitioned  for  a  new  concession,  or  con- 
flrmation  of  the  franchise.  For  this  he  was 
to  receive  $27,000,  par  value,  of  the  mort- 
gage bonds  of  the  new  company,  and  $102,- 
778,  par  value,  of  its  stock,  to  be  put  in 
escrow  until  the  company  got  a  good  title 
to  the  water  rights  and  the  franchise  ap- 
plied for.  On  June  1,  190S,  in  pursuance 
of  the  contract,  a  conveyance  was  made  of 
the  easements  and  lands  that  Valdes  owned 
on  the  La  Plata  and  his  right  to  construct 
works  there  on  the  terms  above  [Til]  men- 
tioned, with  a  slight  change  of  the  figures. 


to  t28,e00  and  1103,000  respectiTely.  n» 
franchise  was  granted  on  January  A,  IMW, 
the  grant  expressly  providing  that  it  •honld 
not  be  deemed  a  recognition  of  any  ri^it  of 
Valdea  to  any  previous  grant. 

On  these  facU  it  is  argued  that  the  ean- 
cession  in  which  fjirrinaga  was  interested 
was  not  sold  by  Valdes,  and  waa  not  tha 
source  of  any  profit.  That  Valdea  pnr> 
ported  to  sell  it  by  his  conveyance,  as  br 
agreed  to  sell  it  by  the  contract  which  the 
conveyance  referred  to  and  execntcd,  or 
else  that  hia  rights  under  it  passed  ttik 
sttenlM  with  the  land,  we  think  admit*  of 
no  doubt.  And  while  it  may  be  true  that 
the  sale  would  not  be  likely  to  have  taken 
place  without  a  confirmation  or  re-grant  of 
the  franchise,  still,  as  between  these  par- 
ties, it  seems  fairly  probable  that  there  was 
a  continuous  pursuit  of  the  end ;  that,  while 
the  franchise  gave  the  value  to  the  land, 
the  land  gave  a  loma  standi  to  the  fran- 
chise; that,  notwithstanding  the  disclaimer 
of  tfae  executive  council,  the  position  of 
Valdea  as  riparian  owner  and  previous 
grantee  had  their  effect  on  the  final  grant; 
and  that,  at  all  events,  when  tl  >  contract 
was  made  on  January  14,  1905,  Larrinaga 
became  entitled  to  receive  his  10  per  cent 
when  that  contract  should  be  carried  out. 

The  last  objection  to  the  decree  is,  that 
the  court  did  not  deduct  from  the  sum  paid 
the  value  of  the  other  property  which  en- 
tered into  the  consideration.  We  do  not 
think  it  clear  that  larrinaga  did  not  stipu- 
late for  10  per  cent  of  the  land  as  well  as 
of  the  franchise.  The  Spanish  is  not  be- 
fore us,  and  the  words  "10  per  cent  in  the 
property  of  the  concession"  weD  mi^t 
mean  that.  At  all  events  no  error  of  mag- 
nitude ia  made  out,  and  without  mention- 
ing every  detail  it  la  enough  to  add  that 
no  sufficient  reason  is  shown  why  the  decrsv 
should  not  be  afilrmed. 

Decree  affirmed. 


SISTERSVILLE  RREWINQ  COMPANT, 
Qale  Justus,  R.  H.  Sksgga,  F.  Hoga- 
miller,  ct  al. 

(See  S.  C.  Reporter's  ed.  712-718.) 

Hortgage  —  lien  —  priority  —  afur-ao- 

qutred  property  —  conditional  sale. 

The    lien   of    a    mortgage    executed   by  s 

brewing  company   upon    its    land,  brewery. 

Note. — On  the  right  of  seller  of  chattel 
retaining  title  or  lien  as  against  purchaser 
of  realty  to  which  it  is  affixed  by  owner — 
see  note  to  Lawton  Pressed  Brick  A  His 
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Knd  Alt  the  building*,  madunery,  and  ap- 
plianen  tfacrcon,  erected  JI[to  m  erectecl 
does  Dot  extend  to  tknka,  flxlnrea,  and  fit 
ting*  initalled  under  «  oonditioiuil  cantra« 
of  sale,  which,  becauM  unrecorded,  vat,  un 
dcr  W.  Va.  Code  IBO0,  §  3101,  void  u  t 
ereditaia  and  purchaien  without  notice 
where  such  tanks,  slthougb  bricked  In,  ui 
CMMitial  to  the  working  of  the  biewer; 
ckn  be  removed  with  but  trifliog  daman 
which  the  conditional  vendor  offer*  to  nMCi 

Ivor  other  cteee,  aee  HoMBan,  I.  d,  2;  III. 
IB  IMfcet  Sap.  Ct.  Rep.  »<».] 


ON  WRIT  of  Certiorari  to  the  Unitei 
Btatea  Circuit  Court  of  Appeal*  fo 
the  Fourth  Circuit  to  review  a  decree  whld 
affirmed  a  decree  of  the  Circuit  Court  foi 
the  Northern  Diitrict  of  WMt  Virginia,  dla 
miiaing  a  bill  to  enjoin  the  sale  ol  certaii 
property  In  proceeding*  to  forecloae  •  mort 
gage.    Revereed. 

See  aame  caae  below,  IIB  C.  C.  A.  34B 
196  Fed.  447  i  on  rehearing,  116  0.  C.  A 
Seg,  lOS  Fed.  1023. 
The  fact*  are  aUted  in  the  opinion. 
Heasrs.  Charles  N.  Kimball  and  Oeorgt 
M.  Hoffbclnier  argued  the  cause,  and,  witt 
liIesBrt.  Orla  B.  Taylor  and  Walter  B.  Sug 
den.  Sled  a  brief  for  petitions: 

What  annexation  of  chattels  make*  than 

part  of  the  realty  is  a  question  of  local  law. 

New  York  L.  Ins.  Co.  v.  Allison,  46  C.  C, 

A.  E2>,  107  Fed.  179;   Be  Sunflower  Stata 

Bef.  Co,  lis  C.  C.  A.  132,  196  Fed.  ISO. 

The  rights  of  the  vendor  of  propert;  un- 
der a  rnervation  of  title  are  to  be  deter- 
mined by  the  local  law. 

Bryant  v.  Swofford  Bros.  Dry  Goods  Co. 
214  U.  B.  279,  53  L.  ed.  997,  29  Sup.  Ct  Rep. 
ei4}  Hewit  v.  Berlin  Mach.  Works,  194  U. 
S.  SM,  48  L.  ed.  986,  24  Sup.  Ct.  Rep.  699; 
Harkness  v.  Ruwell,  118  U.  S.  663,  3D  L. 
ed.  eSB,  T  Sup.  Ct.  Rep.  fil;  Hervey  v.  Rhode 
Island  Locomotive  Works,  93  U.  S.  604,  23 
L.  ed.  1003. 

Right*  under  and  the  validity  of  a  mort- 
age on  either  real  or  persMial  property  are 
a  of  local  law. 


Co.  V.  RosB-Kellar  Triple  Pressure  Brick 
Hach.  Co.  49  L.RJt.(N.S.]   3Se. 

On  the  right*  of  seller  of  chattel  retain- 
ing title  thereto  or  a  lien  thereon  as  againat 
eziating  morteagees  of  the  realty  to  which 
it  la  affixed  bv  the  owner— see  note  to  Trip- 
pett  V.  Barha'm,  37  L.R.A.{N.S.)   119. 

Chi  the  right  of  seller  of  fixtures  retaining 
title  or  lien  as  against  purchasers  or  en- 
cumbrancers of  realty — see  note  to  Eeynolds 
T.  Ashbv,  1  B.  R.  C.  664. 


Abraham  v.  Casej,  179  U.  8.  210,  46  L. 
ed.  160,  81  Sup.  Ct  Rep.  88;  Dodge  v. 
TuUeya,  144  U.  S.  461,  36  L.  ed.  SOI,  12  Sup. 
Ct.  Rep.  728;  Etheridge  v.  Bperrj,  139  U. 
S.  26S,  SS  L.  ed.  171,  11  Sup.  Ct  Rep.  663; 
Holt  V.  Crucible  Steel  Co.  224  U.  &  2H,  66 
L.  ed.  767,  32  Bnp.  Ct  Rep.  414. 

The  effect  of  ■  mortgage  on  after-acquired 
property  i*  a  question  of  local  law. 

Thompson  v.  Faitbauka,  196  U.  S.  610, 
49  L.  ed.  677,  SO  Snp.  Ct  Rep.  806;  Dooley 
T.  Feaaa,  ISO  U.  8.  120,  46  H  ad.  467,  SI 
Sup.  Ct.  Bep.  329. 

If  it  be  true  that  FattOB  t.  Hoore,  10  W. 
Va.  428,  37  Am.  Rep.  788,  is  at  variance 
with  Hurxthal  v.  Hurxthal,  46  W.  Va.  6S4, 
32  6.  E.  2S7,  and  other  later  decision*,  clear- 
ly Fatton  V.  Moore,  must  be  taken  to  have 
been  superseded.  And  if  *Laseajr  v.  Ohio 
Vall^  Steel  Foundr?  Co.  66  W.  Va.  106, 
03  8.  E.  772,  eonflicU  with  the  previous 
decisions  of  the  same  oourt,  it  ia  also  true 
that  the  Laiear  Caae  wa*  decided  after  this 
contract  was  made  and  the  petitioner's  right 
of  action  had  accrued,  and  cannot  affect  the 
rights  of  the  petitioner,  who  was  entitled  to 
rely  on  the  law  aa  expressed  in  the  Hurx- 
thal Case  and  other  precedent  dedatone. 

Enhn  v.  Fairmont  Coal  Co.  216  U.  8.  349, 
357,  360,  64  L.  ed.  228,  233,  234,  30  Sup. 
Ct  Rep.  140;  Burgess  t.  Seligman,  lOT  V. 
S.  20,  33,  27  L.  ed.  869,  306,  2  Snp.  Ct 
Rep.  10;  Great  Southern  Fire  Frool  Hotel 
Co.  V.  Jones,  193  U.  8.  638,  644,  48  L.  ed. 
778,  786,  24  Sup.  Ct  Rep.  670;  SUnlcy 
County  V.  Coler,  190  U.  8.  437,  444,  446,  47 
L.  ed.  1180,  1131,  1132,  28  Sup-  Ct.  Rep. 
Bit;  Loeb  V.  Columhta  Twp.  179  U.  8.  4T2, 
46  li.  ed.  280,  21  Sup.  Ct  Rep.  174. 

Th«  tanks  were  placed  in  the  brewery 
under  a  valid  reservation  of  title,  which  was 
niperior  to  the  mortgage,  though  the  latter 
was  prior  in  point  of  time.  The  mortgage 
could  attach  to  the  tank*  only  subject  to 
inch  conditions  as  accompanied  them  Into 
the  poaaesaion  of  the  brewing  company. 

Reynolds  v.  A*hby,  1  B.  R.  C.  078,  note: 
Hurxthal  v.  Hurxthal,  46  W.  Va.  5S4,  32 
9.  E.  237;  Blnkley  v.  Forkner,  IIT  Ind.  176, 
1  L.RJ^.  33,  10  N.  E.  763;  Campbell  v. 
Roddy,  44  N.  J.  Eq.  244,  6  Am.  St  Bep.  8B0, 
14  Atl.  279;  Tiflt  V.  Horton,  63  N.  Y.  .^77, 
13  Am.  Rep.  637;  Eave*  v.  Bates,  10  Kan. 
114,  16  Am.  Rep.  346;  Firat  Nat  Bank  v. 
ilyer,40  W.  Va.  13.  32  8.  E.  1000;  Webater 
Lumber  Co.  v.  Keystone  Lumber  A  Min.  Co. 
il  W.  Va.  646,  ea  l..RJi.  33,  42  S.  E.  032: 
3art1and  v.  Hickman,  60  W.  Va.  75.  67 
[,.RA.  694,  49  8.  E.  14;  Edwards  &  B. 
Lumber  Co.  v.  Bank,  67  Neb,  323.  73  Am. 
H.  Rep.  614,  77  N.  W.  766;  United  States 
'.  New  Orleans  A  0.  R.  Co.  (New  Orleans 
fc  0.  R.  Co.  V.  Mellen)  12  Wall,  362,  20  L. 
id.  434;   Foadlek  v.  Sdi^  M  U,  S.  236. 
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2e  L.  ed.  83Bi  Foadick  j.  Southwwtern  Cm 
Co.  n  D.  8.  2H,  ZS  L.  ed.  SM;  ISjez  v. 
Western  Cm  Co.  102  U.  S.  1,  ZC  L.  ed.  B0; 
Sew  Lake  &  RiTer  Waterworka  4  Irrig. 
Co.  T.  Garluid,  IH  U.  S.  1,  41  L.  ed.  327, 
17  Sup.  Ct.  Rep.  7i  York  Mfg. 'Co.  t.  CaMell, 
201  U.  8.  344,  351,  862,  60  L.  ed.  7BZ,  784, 
T8S,  20  Sup.  Ct.  Rep.  481;  New  Chester 
Water  Co.  t.  Holly  Mfg.  Co.  3  C.  C.  A.  889, 
3  V.  B.  App.  264,  6S  Fed.  19,  48  Fed.  879; 
Wiekea  Bros.  t.  Island  Park  Aik>.  229  Pa. 
-400,  78  Atl.  934;  Be  Sunflower  SUte  Ref. 
Co.  115  C.  C.  A.  132,  1S5  Fed.  180. 

The  forgoing  authorities,  it  Is  true,  re* 
late  to  the  cquitiei  between  real  estate  mort- 
gagees and  chattel  mortgagees;  but  the  sane 
principles  applj  to  real  estate  mortgagees 
And  Tendon  of  )^r>onal  property  annexed 
te  the  realty,  where  the  vendvr  reaorvea 
title  until  the  purchase  money  is  paid. 

First  Nat.  Bank  v.  Hyer,  4S  W.  Ya.  13, 
32  8.  E.  1000;  Wlckes  Bros.  T.  IsUnd  Park 
Asso.  229  Pa.  400,  78  AtL  034;  Cos  t.  New 
Bern  Lighting  k  Fuel  Co.  161  N.  C.  02,  134 
Am.  St.  Rep.  960,  BS  B.  E.  048,  18  Ann.  Caa. 
930;  Davis  t.  BIIhb,  187  N.  Y.  77,  10  L.R.A. 
(N.S.)  468,  79  N.  E.  B61;  Bembeimer  t. 
Adams,  70  App.  Div.  134,  76  N.  Y.  Snpp.  03, 
affirmed  In  176  N.  Y.  472,  07  N.  B.  1060; 
Duffns  T.  Howard  Furnace  Co.  8  App.  Div. 
SOT,  40  N.  ¥.  Supp,  926;  Leibowitz  t.  Joseph 
B.  Thomaon  Real  Eat&te  Co.  1S8  App.  Div. 
502,  143  N.  Y.  Supp.  802;  General  Electric 
Co.  T.  Transit  Equipment  Co.  67  N.  J.  Eq. 
400,  42  AU.  101;  Northweatem  Hut.  L  Ins. 
Co.  T.  OeotgG,  77  Minn.  319,  79  N.  W.  1028, 
1004;  Fred  W.  WoU  Co.  t.  Hermann  Sav. 
Bank,  168  Mo.  App.  549,  163  8.  W.  10S4; 
Blanchard  t.  Eureka  Planing  Mill  Co.  58  Or. 
87,  37  LA.A.(N.S.)  133,  113  Pac.  66;  Bald- 
win T.  Toung,  47  La.  Ann.  1400,  17  Bo. 
883;  Harris  v.  Hackley,  127  Mich.  46,  80 
N.  W.  889;  Page  t.  Edwards,  04  Tt.  124,  23 
AtL  917. 

Opposite  to  this  doctrine  is  the  so-called 
HassaehusetU  rule.  It  la  held  that  the  real 
estate  mortgagee  is  entitled  to  the  benefit 
ct  all  Bcceasiona  to  the  realty,  and  that  hs 
cannot  be  deprived  of  this  right  by  any 
txt  of,  or  agreement  between,  a  conditional 
vendor  and  vendee,  or  chattel  mortgagor  and 
mortgagee,  to  which  he  was  not  a  party 
and  has  not  given  hia  assent.  This  rule, 
prevalent  In  Massaehuietts,  has  been  adopted 
in  some  other  states. 

Hunt  V.  Bay  State  Iron  Co.  97  Mass.  279; 
Routh bridge  Sav.  Bank  t.  Exeter  Mach. 
Works,  127  Mass.  642;  Hopewell  Mills  t. 
Taunton  Sav.  Bank,  160  Mass.  619,  0  L.RA. 
249,  16  Am.  St  Rep.  235,  23  N.  E.  327; 
Fnller-Warren  Co.  v.  Barter,  110  Wis.  80, 
OS  L.R.A.  003,  84  Am.  St.  Rep.  867,  86  N.  W. 
698;  Meagher  v.  Hayes,  162  Masa.  228,  23 
Am.  St.  Rep.  819,  25  N.  E.  100. 
JIM 


niere  is  another  and  distinet  elaaa  o<  OMW 
in  this  court,  whioh  have  been  deaided  la 
favor  of  the  prior  mortgagee,  and  wkiafa  vp- 
pear  to  have  been  miiunderBtood  bj  some 
of  the  inferior  Federal  eourta.  In  all  of 
these  eases  there  was  involved  the  proper^ 
of  a  quaai-publtc  corporation,  the  preaerra. 
tion  of  the  integrity  of  which,  npoa  special 
grounds  of  public  interest  and  nrrrsnitj.  has 
always  been  aided. 

Muller  V.  Dows,  94  U.  8.  444,  21  L.  sd. 
207;  Wood  V.  Guarantee  Trust  ft  8.  D.  Co. 
128  U.  S.  418,  32  L.  ed.  472,  »  Sap.  Ct 
Rep.  131;  Gregg  v.  Metropolitan  Trust  Co. 
197  U.  8.  183,  40  L.  ed.  717,  25  Bnp.  Ct 
Sep.  416;  Porter  v.  Pittsburg-Bausniiw 
Steel  Co.  122  U.  8.  267,  30  L.  ed.  1210,  7 
Sup.  Ct.  Rep.  1206. 

In  every  case  in  this  court  wbera  the 
reservation  of  title  or  lien  of  the  clainuut 
accompanied  into  the  possession  of  the  mort- 
gagor the  identical,  separate  thing  against 
which  the  reservation  erf  title  or  lien  was 
sought  to  be  enforced,  whether  that  thing 
was  personalty  (United  States  v.  New  Or- 
leans A  O.  R.  Co.  [New  Orleans  A  O.  R.  Co. 
V.  Hellen]  12  Wall.  302,  20  L.  ed.  484; 
Fosdick  V.  Scball,  99  U.  S.  235,  25  L.  ed. 
339;  Fosdick  v.  Southwestern  Car  Co.  99 
U.  B.  250,  25  L.  ed.  344;  Hyer  v.  Western 
Car  Co.  102  U.  B.  1,  26  L.  ed.  69),  or 
whether  it  was  real  estate  {Bear  I^ke  A 
River  Waterworka  A  Irrig.  Co.  v.  Garland, 
104  U.  S.  1,  41  L.  ed.  327,  17  Sup.  Ct  Rep. 
7),  the  reservation  of  title  or  lien  has  been 
sustained,  as  against  the  prior  mortgagee. 

But  where  the  thing  to  which  the  title 
or  lien  is  sought  to  be  retained  becomes,  by 
the  very  fact  and  method  of  annexation, 
physically  merged  in  the  realty,  as  an  in- 
tegral part  thereof,  so  that,  when  the  day 
for  the  enforcement  of  the  reservatitm  ar- 
rives, the  chattel  brou^t  upon  the  premises 
no  liHiger  exists,  and  the  reservation  must 
be  upheld  if  at  all,  by  fixing  it  to  a  new 
thing  created  by  the  annexation  in  contem- 
plation when  the  mortgagor  acqatred  the 
chattel,  and  the  enforcement  of  the  reserva- 
tion must  be  destructive,  not  only  of  the 
integrity  of  the  realty,  but  of  the  changed 
form  which  the  chattel  has  assumed  by  it* 
merger  with  the  realty,  a  very  difl^erent  case 

Binkley  v.  Forkner,  117  Ind.  170,  8  L.RJI. 
33,  10  N.  E.  753;  Campbell  v.  Roddy,  44 
N.  J.  Eq.  244,  8  Am.  St  Rep.  880,  14  Atl. 
279;  Fred  W.  Wolf  Co.  v.  Hermana  Ssv. 
Bank,  108  Mo.  App.  062,  163  S.  W.  1094; 
Porter  v.  Pittsburg  Bessemer  Stcd  Oo.  122 
U.  S.  207,  80  L.  ed.  1210,  7  Bnp.  Ct.  Rep. 
1200;  Toledo,  D.  A  B.  R.  Co.  t.  HamiHaB, 
134  U.  S.  290,  33  L.  ed.  005,  10  Snp.  Ct 
Bep.  546;  Dunham  v.  Cincinnati,  P.  A  C. 
R.  Co.  1  Wall  864,  IT  L.  ed.  084;  G«val 
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ElMtrie  Co.  t.  Tru»lt  Equipmant  Co.  S7 
N.  J.  Bq.  476,  42  Atl.  101;  Gklverton,  H. 
ft  H,  R.  Co.  T.  Cowdrey,  11  WalL  469,  20 
U  ed.  IW;  Dillon  t.  Baroard,  21  Wall.  430, 
2£  L.  Ml.  «T3;  Thompun  v.  White  Water 
V«U^  B.  Co.  132  V.  8.  68,  33  L.  «d.  260. 
10  Sup.  Ct  Bep.  29. 

Tbe  tanlu  In  quMtioo  were  "loow  prop- 
erty," within  the  raeaning  of  the  decisions 
of  this  court. 

Uoited  States  v.  New  OTleani  &  0.  B.  Co. 
(New  Orleans  4  0.  B.  Co.  t.  Mellen)  IS 
Wall.  3S2,  20  L.  ed.  434 ;  Porter  v.  Pittsburg 
BeMcmer  St«el  Co.  122  U.  8.  267,  30  L.  ed. 
1210,  7  Sup.  Ct  Bep.  1206;  Bear  Lake  k 
Biver  Waterworks  &,  Irrig.  Co.  v.  Garland, 
IM  U.  S.  1,  41  L.  ed.  327,  17  Sup.  Ct.  Bep. 
7;  Binkley  T.  Forkner,  117  Ind.  176,  3 
L..R.A.  33,  IS  N.  E.  763;  Campbell  r.  Roddy, 

44  N.  J.  Eq.  244,  6  Am.  St.  Bep.  SS9,  14  Atl. 
27»;  New  Chester  Water  Co.  t.  Holl;  Hfg. 
Co.  3  C.  C.  A.  399,  3  U.  S.  App.  264,  63  Fed. 
19,  affirming  4S  Fed.  S79;  Be  Sunflower 
State  Kef.  Co.  116  C.  C.  A.  132,  ISA  Fed. 
iSOi  J.  L.  Mott  Iron  Works  v.  Middle  SUtes 
Loan  Bldg.  &  Conetr.  Co.  17  App.  D.  C.  564; 
Wickes  BroB.  v.  Island  Park  Asso.  229  Pb. 
400,  7B  Atl.  934;  Genera)  Electric  Co.  t. 
Transit  Equipment  Co.  67  N.  J.  Eq.  460, 
42  Atl  101;  Northweatern  Mut.  L.  Ins.  Co. 
T.  George,  77  Minn.  319,  79  N.  W.  1028, 
1004;  Fred  W.  Wolf  Co.  t.  Hermann  Sav. 
Bank,  ISB  Ho.  App.  540,  153  S.  W.  1094; 
Coz  T.  New  Bern  Lighting  t  Fuel  Co.  151 
N.  C.  62,  1S4  Am.  St.  Bep.  966,  65  S.  E. 
648,  IB  Ann.  Cas.  936. 

The  *le«  that  the  petitioner  is  precluded 
fr<Nn  asserting  its  title  to  the  tanks,  because 
the  tanks  are  necessary  to  the  operation  of 
the  brewery,  is  without  merit,  either  in  law 
or  fact 

United  State*  t.  Nei*  Orleans  k  O.  B.  Co. 
(New  Orleans  k  0.  R.  Co.  v.  Mellen)  12 
Wall.  362,  20  L.  ed.  434;  Fosdick  v.  Scfaall, 
99  U.  8.  235,  26  L.  ed.  339;  Fosdick  v. 
Southwestern  Car  Co.  99  U.  S.  256,  25  L. 
ed.  344;  Myer  r.  Western  Car  Co.  102  U.  S. 

1,  26  L.  ed.  69;  Bear  Lake  &  Biver  Water- 
works  k  Irrig.  Co.  *.  Garland,  164  U.  8.  1, 
41  L.  ed.  327,  17  Sup.  Ct.  Rep.  7;  Harris 
V.  Hackley,  127  Mich.  46.  86  N.  W.  389; 
Wolford  V.  Baxter,  33  Minn.  12,  63  Am. 
Rep.  1, 21  N.  W.  744;  Hurathal  v.  Hurithal, 

45  W.  Va.  684,  32  8.  B.  237;  Campbell  v. 
Roddy,  44  N.  J.  Eq.  244,  6  Am.  St.  Rep. 
889,  14  Atl.  279;  Fred  W.  Wolf  Co.  v.  Her- 
mann Sav.  Bank,  I6B  Mo.  App.  653,  163  S. 
W.  1094;  Northweatern  Mut.  L.  Ina.  Co.  t. 
George,  77  Minn.  319,  79  N.  W.  1028,  1064; 
Cox  T.  New  Bern  Light  k  Fuel  Co.  151  N.  C. 

02,  134  Am.  St.  Rep.  966,  65  S.  E.  64S,  18 
Ann.  Cas.  936. 

Nor  doca  the  Massac liiigetts  rule  establish 
ftS  Ii.  ed.  7 


the  Integrity  theory,  countenanced  by  the 
circuit  court  of  appeals. 

Hunt  V.  Bay  State  iron  Co.  07  Mass.  283; 
Hopewell  Milla  v,  Taunttm  Sav.  Bank,  160 
Mass.  619,  6  L.BA.  249,  IS  Am.  St.  Rep. 
236,  23  N.  £.  327;  Lorain  Steel  Co.  v.  Nor- 
folk &  B.  Street  R.  Co.  187  Mass.  600,  73 
N.  E.  646;  Southbridge  Sav.  Bank  t.  Exeter 
Mach.  Works,  127  Mass.  642. 

The  after-acquired  property  clause  in  tbe 
mortgage  gave  it  no  additional  efOeaq',  as 
against  the  petitioner's  reservation  of  title. 

United  States  v.  New  Orleans  k  0.  R.  Co. 
(New  Orleans  &  0.  B.  Co.  v.  Mellen)  12 
Wall.  362,  20  L.  ed.  434;  Haris  v.  Youngs- 
town  Bridge  Co.  33  C.  C.  A.  60,  02  U.  8. 
App.  112,  90  Fed.  328;  Bear  Lake  *  River 
Waterworks  t  Irrig.  Co.  v.  Garland,  164  U. 
S.  1,  41  L.  ed.  327,  17  Sup.  Ot.  Rep.  7; 
Fosdick  V.  Schall,  99  V.  B.  239,  26  L.  ed. 
341;  Fosdick  v.  Southwestern  Car  Co.  M 
U.  S.  266,  25  L.  ed.  344;  Myer  T.  Western 
Car  Co.  102  U.  S.  1,  2S  L.  ed.  69;  Cok  v. 
New  Bern  Lighting  k  Fuel  Co.  151  N.  C.  62, 
134  Am.  St.  Rep.  966,  66  S.  E.  64S,  IB  Ann. 
Cas.  936;  Williamson  v.  New  Jerwey  South- 
ern R.  Co.  28  N.  J.  Eq.  277,  29  N.  J.  Eq. 
311 ;  Wickes  Bros.  v.  Island  Park  Asso.  229 
Pa.  400,  78  Atl.  934;  J.  h.  Mott  lion  Works 
V.  Middle  States  Loan,  Bldg.  k  Constr.  Co. 
17  App.  D.  C.  584;  Wood  v.  Holly  Hfg.  Co. 
100  Ala.  326,  46  Am.  St.  Rep.  66,  13  So. 
948;  Defiance  Mach.  Works  v.  Trisler,  21 
Mo.  App.  69;  Davis  v.  Bliss,  1B7  N.  Y.  77, 
10  L.B.A.(N.S.)  468,  79  N.  E.  861;  Bots- 
ford  V.  New  Haven,  M.  k  W.  B.  Co.  41  Crain. 
464 ;  Central  Trust  Co.  t.  Marietta  k  N.  G. 
R.  Co.  1  C.  C.  A.  130,  2  U.  8.  App.  120,  48 
Fed.  865;  Holly  Mfg.  Co.  v.  New  Chester 
Water  Co.  4S  Fed.  879,  3  C.  C.  A.  S99,  3 
U.  S.  App.  264,  63  Fed.  19;  Harris  v. 
Youngstown  Bridge  Co.  33  C.  C.  A.  00,  02 
U.  S.  App.  112,  90  Fed.  328;  Evans  v.  Kis- 
ter,  36  C.  C.  A.  28,  92  Fed.  836;  Farmer*' 
Loan  A.  T.  Co.  v.  Denver,  L.  &  G.  R.  Co. 
60  C.  C.  A.  668,  126  Fed.  40;  Tilford  v.  At- 
lantic Match  Co.  134  Fed.  927. 

Mr.  Thoman  P.  Jacobs  argued  tbe  cause, 
and,  nith  Mr.  Arlen  G.  Swiger,  flled  a 
brief  for  respondents: 

The  cooperage  or  tanks  cannot  be  removed 
from  the  brewery  under  any  circumatancea, 
regardless  of  the  question  whether  the  re- 
moval would  injure  the  structure  or  not; 
and  whether  they  can  be  removed  or  not 
without  injury  to  the  building  is  not  deter- 
minative of  the  issues  in  this  case. 

Lazear  v.  Ohio  Valley  Steel  Foundry  Co. 
66  W.  Va.  105,  63  S.  E.  772;  Patton  v. 
Moore.  16  W.  Va.  428,  37  Am.  Rep.  789; 
McFadden  v.  Crawford.  36  W.  Va.  671,  92 
Am.  St.  Bep.  894,  16  8.  E.  408;  Green  v. 
Phillips,  26  Gratt.  7S2.  21  Am.  Rep.  323; 

'  L,n,«.,Google  "•• 
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Sbelton  V.  Pieklin,  32  GrAtt  T27i  BronBon,  Hunt  t.  Bay  State  Iron  Co.  &7  Ums.  £70} 
Fixtures,  p.  91,  g  19;  Union  Tniat  Co.  t.  Ueagher  v.  Hayes,  1S2  M«h.  228,  23  Am.  SL 
Southern  bawmill*  4  Lumber  Co.  98  C.  C.  Bep.  619,  £fi  N.  E.  lOS;  Union  Trust  Co.  t. 
A.  101,  168  Fed.  103;  lippeU  t.  Bubuu,  Sonthera  SBwmiUi  Jt  Lumber  Co.  92  C.  C.  A. 
n  LJt.A.(M.S.)  119,  103  C.  C.  A.  430,  ISO  101,  lfl6  Fed.  193;  Be  Williamsburg  Knit- 
Fed.  78;  New  York  Seenr.  &  T.  Co.  v.  Capi-  ting  Mill,  190  Fed.  871. 
tal  B.  Co.  T7  Fed.  62B;  Hunt  t.  Bay  Btate  The  failure  of  the  peUtioner  to  have  the 
Iron  Co.  97  Haas.  879;  Porter  v.  Pittsburg  Siateravllle  Brewing  Company  pay  It  tb 
BeMemer  Steel  Co.  122  U.  8.  267,  2S3,  30  «2,000  in  cash  when  the  tanlca  were  ahlpped, 
L.  ed.  1210,  1211,  7  Sup.  CL  Bep.  1208;  and  the  (740  when  the  tanks  were  erected 
Toledo,  D.  t  B.  B.  Co.  v.  Hamilton,  134  and  tested,  and  give  a  note  for  the  residue, 
V.  S.  298-302,  33  L.  ed.  SOS-SOS,  10  Sup.  shows  laches  on  its  part. 
Ct.  Rep.  S46;  United  States  *.  Kew  Orleans  Chapman  v.  I^throp,  6  Cow.  110,  It  Am. 
t  O.  R.  Co.  (New  Orleans  A  0.  R.  Co.  Dec.  433;  Furnisa  v.  Hone,  8  Wend.  248; 
V.  MeUen)  12  Wall.  362,  20  L.  ed.  434;  Lupin  v.  Marie,  6  Wend.  77,  21  Am.  Dee. 
Smith  V.  AltiCK,  24  Ohio  St.  369;  Wol-  266;  Mathews  t.  Smith,  8  Houst.  (DeL)  22, 
ford  V.  Baxter,  33  Minn.  12,  53  Am.  Bep.  31  AtL  679;  Peabody  v.  Maguire,  79  He. 
I,  21  N.  W.  744;  Equitable  Trust  Co.  v.  S72, 12  AU.  631. 
Christ,  47   Fed.  756;    Ege  v.  Kille,  84  Pa. 

333,    10   Mor.   Min.    Rep.    212;    Triplett   t.  Mr.  Justice  Holmes  delivered  the  opinion 

Mays,  13  Ky.  L.  Rep.  874;  Farrar  t.  SUck-  of  the  courtt 

pole,  6  Me.  154,  19  Am.  Dec.  201 ;  Fratt  v.  This  is  a  bill  in  equity  for  an  iDjunetion 

Whittier,  58  Cal.  126,  41  Am.  Bep.  266.  against  the  sale  of  cerUiu  tanks,  fixtures. 

Having  sold  and  delivered  the  chip  tanks  and  fittings  supplied  by  the  petitioner  to 
or  casks  to  the  Sistertville  Brewing  Com-  the  defendant  brewing  company,  and  for  a 
pany  to  be  attached  to  the  real  estate,  on  return  of  the  same.  The  bill  was  dismissed 
which  said  real  estate  the  trust  mortgage  by  the  circuit  court,  aad  the  decree  was  al- 
glven  to  secure  the  bonds  was  a  first  lien,  firmed  by  the  circuit  court  of  [716]  appeals, 
and  having  permitted  the  said  tanks  or  116  C.  C.  A.  34B,  669,  IDS  Fed.  447,  1023, 
casks  to  enter  into  and  become  a  material  where  Pritchard,  J.,  dissented  from  the  re- 
part  of  the  plant  of  the  Sistersvilte  Brewing  fusal  o(  a  rehearing. 

Company,  the  Detroit  Steel  Cooperage  Com-  The  contract  under  which  the  tanks  wer» 
pany  is  now  estopped  from  asserting  any  furnished  provided  that  the  title  should  re- 
right  or  priority  In  the  property  or  the  pro-  main  in  the  petitioner  until  they  were  fully 
ceeds  derived  from  the  sate  thereof,  to  the  paid  for,  and  that  the  petitionar  might  re- 
injoiy  of  the  aeeurity  of  the  bondholders,  "ove  tliem  on  default.  It  was  made  on 
but  moat  be  regarded  as  having  waived  its  August  6,  1008,  and  duly  recorded  on  Dc- 
righU,  it  any,  aa  against  defendants'  prior  cember  7  of  the  same  year.  Before  those 
lioi.  ^if   ^^*  brewing   company   bad   made  a 

Ph«nix    Iron    Works    Co.    v.    New    York  mortgage  of  its  land,  brewery,  "and  aU  the 

Becur,  &  T.   Co.  28  C.  C.  A.  76,  54  U.  8.  buildings,  machinery,  and  appliances  tbere- 

App.  408,  83  Fed.  767;  Evans  v.  Kister,  35  ™  erected  or  to  be  erected,"  and  the  mort- 

C.  C.  A.  28,  98  Fed.  836;  35  Cyc.  673.  K»B^  ^»^  '>*«''  recorded.     There  were  subic- 

The  rights  of  the  mortgagee  cannot  be  af-  V^^"*'  mortgages,  judgment  liens,  etc,  but 

fected  by  any  agreeipent,  to  which  he  is  not  *''*?  ••"»  "o*  "*«*  special  menUon.      A  bill 

a  party,  made  between  the  seller  and  the  "»■  brought  to  foreclose  the  first  mortgage, 

mortgagor  in  possession.    The  rights  of  the  **  "''''=''    **"    pet'tione""    ""   "«*   ™ade  a 

mortgagee  are  superior  to  those  of  the  seller  I*"?.    A  receiver  was  appointed  and  a  sak 

of  the  fixtures   attempting  to  reUin  title,  ordered  and  advertised.    The  petitioner  tlien 

Tippett  V.  Barham,  37  LJl.A.(NjS.)   130,  ""^B"   **•'»   ""  "«'''"*   *''•  '*^<»"  '^■ 

103  C.  C.  A.  430,  180  Fed.  76;  Lorain  Steel  "'*'    «'»'■"»"'».  Jv  ""?^.  '*■"  ."^"'"J' 

Co.  T.  Norfolk  A  B.  Street  B.  Co.  187  Mass.  "^'T*  *'  ,~>"*-    ^^^  '^^^""^  "/  .^•■*  ,^"- 

600,  73  N.  B.  646;  Watertown  Steam  Engine  «""*  °''''»  »,  ^'T*'"""  f  *'^.T    !? 

-            _             ,        . .       _.".  the    oetltioner  B      void,  as    to    creHitora    of. 


Co.  V.  Davis,  5  Houst  (Del.)  192;  Riehard- 


tbe    petitioner's    "void,  as    to    creditors   of. 


_       ,     ,    -  rt  _.„    ...        _  and   purchasers   without  notice   from,   such 

..  Copeland.  0  O'n.  636,  86  Am    Dec.  j,        ^    „„^,   ^  ^^^^   ^,   ^^   reservatic 

«4i  Clary  V.  Owen,  16  Gray,  522;  United  i,\^„i^    „    therein    required.      Code 

States  V.  New  Orleans  k  O.  B.  Co.   (New  (]goe)  ;  3101. 

Orleans  *  0.  B.  Co.  v.  Melten)    12  WalL       jn  Holt  v.  Henley,  232  V.  S.  037,  ant*. 

862,    80    L.    ed.    434;    Porter    v.    Pittsburg  767,   34   Sup.  Ct.  Sep.  459.   the  court  had 

Bessemer  Steel  Co.  122  U.  S.  267,  30  L.  ed.  to   consider   a   similar  queation    ot   priori^ 

1210,  7  Sup.  Ct.  Bep.   1206;   Pb<Enix  Iron  In  view  of  a  Virginia  statute  lilu  that  at 

Works  Co.  V.  New  York  Secur.  A  T.  Co.  28  West    Virginia   upon    which    the    petitioDM* 

C.  C.  A.  76,  54  U.  8.  App.  408,  83  Fed.  757;  relies,  and,  although  in  that  cue  tb*  eea- 

DiailizedbyGOOgR^ 
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ditioift]  Htle  bftd  not  been  recorded,  it  wu 
heM  that  the  vtndor  w«s  to  be  preferred. 
The  nuin  question  now  before  us  !•  whether 
this  Mse'  is  to  b«  decided  diffcrentl^r  on  the 
ground  th*t  the  tanks  were  ''Bn  essentisl, 
indispenssble  psrt  of  the  completed  struc- 
tun  eontempUted  bj  the  mortgage," — a 
qnestion  left  open  in  the  former  decision. 
232  U.  S.  641.  The  Unks  were  esientisl 
to  the  working  of  the  brewery,  and  after 
they  were  installed  the  opening  into  the 
recess  In  which  they  stood  waa  bricked  up. 
It  nay  [TIT]  be  asaumed  that  they  became 
part  of  the  realty  as  between  mortgsgor  and 
mortgagee,  but  that  la  immaterial  in  equity, 
however  it  nay  have  been  at  the  old  com- 
mon law.  The  question  is  not  Whether  they 
were  attached  to  the  soil,  but  we  repeat, 
whether  the  fact  that  they  were  necessary 
to  the  working  of  the  brewery  gives  a  pref- 
erence to  the  mortgagee.  We  see  no  euffl- 
dent  ground  for  thai  result.  This  class 
of  need  to  use  property  belonging  to  an- 
other ia  not  yet  recogniied  by  the  law  as 
a  sufficient  ground  for  authority  io  ap- 
propriate it.  If  the  owner  of  the  tanks 
had  lent  them,  it  would  be  an  extraordi- 
nary proposition  that  it  lost  title  when  they 
were  bricked  in.  That  it  contemplated  the 
ultimata  passing  of  title  upon  an  event  that 
did  not  happen  makes  its  case  no  worse 
except  so  far  as  by  statute  recording  ia 
made  necessary  to  save  its  rights.  The 
eommoa  law  knows  no  objection  to  what 
commonly  is  called  a  conditional  sale.  Wil- 
lism  W.  Bierce  v.  Hutchins,  206  U.  S.  340, 
347,  348.  61  L.  ed.  828,  833,  834,  27  Sup. 
Ct.  Rep.  524. 

The  cases  to  which  the  possible  exception 
left  open  in  Holt  v.  Henley  applies  are 
principally  those  in  which  the  property 
claimed  has  become  so  intimately  connect- 
ed with  or  embodied  in  that  which  is  sub- 
ject to  the  mortgage  that  to  reclaim  it 
would  more  or  lesa  physically  disintegrate 
the  property  held  by  the  mortgagee;  e.  g., 
Porter  v.  Pittsburg  Bessemer  Steel  Co.  122 
U.  8.  267,  30  L.  ed.  1210,  T  Sup.  Ct.  Rep. 
1204.  A  man  sometimes  may  lose  title 
without  his  consent,  and  it  has  been  held 
that  he  loses  it  even  to  an  innocent  con- 
verter who  has  added  labor  of  a  value  far 
In  excess  of  that  of  the  original  chattel. 
Wetherbea  v.  Qreen,  22  Mich.  311,  7  Am. 
Rep.  853.  When  the  obvious  destination  of 
an  article  Is  to  be  incorporated  into  a  struc- 
ture in  such  a  way  that  to  remove  it 
would  destroy  the  other  work,  like  bricks 
or  beams  in  a  building,  there  ia  still 
stronger  ground  for  not  giving  to  title  au 
abeohite  right  of  way.  But  unless  we  give 
a  mystic  importance  to  bolts  and  screws, 
tba  mere  knowledge  that  the  chattel  will  be 
attached  to  the  freehold  is  of  no  importsnee, 
•*  Ii.  ed. 


[T18]  except,  perhaps,  as  against  innoosnt 
purchasers  for  value  before  the  sale  was 
recorded,  which  the  mortgagees  were  not. 
Holt  V.  Henley,  232  TJ.  8.  637,  840,  841, 
ante,  787,  772,  34  Sup.  Ct.  Rep.  489.  The 
damage  that  will  he  done  by  removal  in  this 
case  is  trifliag  and  the  petitioner  offers  to 
make  it  good. 

The  West  Virginia  decisions  that  had 
been  rendered  before  the  petitioner's  con- 
tract, was  made,  like  thoae  of  Virginia, 
favored  the  petitioner's  right,  Hnsxthal  v. 
Hurxthal,  46  W.  Va.  584,  32  S.  E.  237. 
We  do  not  understand  Lazear  v.  Ohio  Val- 
ley Steel  Foundry  Co.  66  W.  Va.  106,  63  8. 
E.  772,  to  lay  down  a  different  doctrine. 
We  take  it  rather  as  turning  on  the  special 
effect  of  a  sale  to  receivers  whose  certift- 
cstea  it  was  thought  were  backed  by  a 
promise  of  the  court  that  they  ahould  con- 
stitute a  first  lien.  Therefore,  we  find  it 
unnecessary  to  consider  whether  otherwise 
the  doctrine  of  Burgess  v.  Seligman,  107 
U.  6.  2D,  27  L.  ed.  360,  2  Sup.  Ct.  Rep. 
10,  coupled  with  our  own  opinion  that  the 
rule  applied  in  the  earlier  decision  is  cor- 
rect, would  require  us  t«  follow  that  rather 
than  the  later  case. 

Decree  reversed. 

Mr.  Justice  Lnrton  dissents. 


OCEANIC  STEAM  NAVIGATION  COM- 
PANY, Limited,  aa  Owner  of  the  Steam- 
abip  Titanic, 

WILLIAM  J.  MELLOR  and  Harry  Ander- 


(See  S.  C.  Reporter's  ed.  718-734.) 

Sblppinc  —  limitation     of     tlAblUty  — 
torelKH  Teasel. 

1.  The  owner  of  a  foreign  vessel  sunk  in 
a  collision  with  an  icel>eTg  on  the  high  seas 
when  sued  in  the  United  Btatca  may  main- 
tain in  the  Federal  courta  the  proceeding 
for  a  limitation  of  liability  authorised  by 
U.  S.  Rev.  Stat,  gg  4283-4286,  U.  S.  Comp. 
Stat.  1001,  pp.  2043,  2944,  and  admiralty 
rules  64  and  96,  although  there  may  either 
be  nothing  before  the  court  to  show  what, 
if  any,  is  the  law  of  the  foreigii  country  to 
which  the  vessel  belongs  touching  tbe  own- 
er's liability,  or  it  may  appear  that  such 
law  makes  provision  for  the  limitation  of 
the  vessel  owner's  liability  upon  terms  and 
conditions  differing  from  those  prescribed 
by  the  Federal  laws. 

IFor  otber  cases,  see  SbipplDi,  T.  c,  S,  In  Di- 
gest Hup.  Ct.  IBOB.) 

Note.— On  limitation  of  shipowner's  lia- 
bility— see  note  to  lAvrton  t.  Comer,  7 
L.R.A.  8S. 
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Conaict  of  Uws  —  llmlutlon  of  ablp- 
owncr'B  liability  —  forelsn  roMel. 
2.  The  law  of  the  United  SUt««,  and  not 
that  of  the  foreign  coiintrj  to  which  tfau 
■hip  belongs  will  be  enforced  by  the  Fed- 
eral courts  in  a  proceeding  by  the  owner  of 
a  foreign  vessel  sunk  in  a  collision  with  an 
iceberg  on  the  high  leag  for  the  limitation 
of  liability  authoriied  by  the  Federal  law« 
and  admiralty  rules. 

(Far  other  cases,  see  Conflict  ot  Laws.  tlO- 
114,  m  IHscBt  Bnp.  Ct,  1B08.I 

[No.  7B8.1 

Argued  JanuaT7  13  and  14,  1B14.    Decided 
May  2S,  1914. 

t  CertiBcate  from  the  United  States 
'  Circuit  Court  of  Appeals  lor  the  Sec- 
ond Circuit  presenting  two  questions  re- 
specting the  right  of  the  owner  of  a  for- 
eign veaael  to  maintain  proceedings  for 
limitation  of  liabilit;  In  the  Federal  courts, 
and  the  further  queation  as  to  what  law 
will  be  enforced  in  such  proceedings.  First 
two  questions  answered  in  the  affirmative. 
Third  question  answered  by  holding  that 
the  law  of  the  United  State*  governs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charlea  C.  Bnrllnghun,  Nor- 
man B.  BocMdier,  and  I.  Parker  Klrlln 
argued  the  cause  and  filed  a  brief  (or  the 
Oceanic  Steam  Navigation  Company: 

The  limited  liability  act  of  tlie  United 
States  applies  equally  to  American  and  to 
foreign  shipownera.  It  eatablisbea  the 
maritime  law  of  the  United  States  to  be 
universally  applied  in  our  courts  as  the 
expression  by  Congress  ot  our  conception 
o(  justice. 

The  Sfotland  (National  Steam  Nav.  Co. 
T.  Dyer)  106  U.  S.  24,  26  L.  ed.  1001;  Ia 
Bourgogne  (Desllons  v.  La  Compagnie  OSd- 
<rale  Transatla&tique)  210  U.  S.  05,  62  L. 
ed.  073,  Ze  Sup.  Ct.  Rep.  664. 

The  English  cases  which  bad  previouslv 
construed  the  British  limited  lUbility  act, 
and  refused  to  extend  its  provisions  to  for- 
eign shipowners,  were  strongly  urged  upon 
this  court  in  the  Scotland,  in  support  of  a 
narrow  construction  of  our  law.  The  con- 
clusions reached  in  those  cases  and  the 
arguments  advanced  in  their  support  were 
oompletely  rejected  by  this  court.  A  con- 
sideration of  those  arguments  may  be  of 
use  in  view  of  the  arguments  now  oaee 
more  advanced  to  Induce  this  court  to  give 
a  narrow  construction  to  our  own  act. 

The  Carl  Johan,  cited  in  The  Dundee,  1 
Hagg.  Adm.  113;  The  Oirolamo,  3  Hagg. 
Adm.  1ST)  Cope  v.  Doherty,  4  Kay  A  J. 
367,  2  De  O.  &  J.  614,  27  L.  J.  Cb.  N.  S. 
600,  4  Jur.  N.  B.  0B9.  0  Week.  Rep.  696; 
General   Iron  Screw  Collier  Co.  t,  Sehnr- 


manns,  1  Johns.  A  H.  ISO,  29  L.  J.  Ot.  N.  8. 
877,  0  Jur.  N.  S.  SB3,  8  Week.  Kep.  7». 

The  principle  of  the  law  of  the  flag  ia 
important  only  as  carrying  oato  the  high 
seas  laws  which,  by  their  teirms,  woold 
otherwise  not  be  effective   there. 

The  Hamilton  (Old  Dominion  S.  S.  Co. 
V.  Qilmore)  207  U.  S.  308,  52  L.  ed.  SM, 
28  Sup.  Ct.  Rep.  133. 

While  it  cannot  be  doubted  tliat  the  law 
of  the  flag,  namely,  the  law  of  Oreat 
Britain,  will  be  enforced  in  our  courts  so 
far  as  relatea  to  the  creation  of  the  right, 
in  enforcing  the  obligation  thus  created, 
the  law  of  the  forum,  namely,  the  law  of 
the  United  States,  determines  the  extent  to 
which   such  obligation  will  be  enforced    ia 

Cuba  R.  Co.  v.  Crosby,  222  U.  S.  473, 
4TS,  66  L.  ed.  274,  275,  3B  L.RA..(N£.)  40, 
32  Sup.  Ct.  Rep.  132. 

This  court  has  uniformly  adhered  to  the 
broad  and  liberal  rule  of  construction 
laid  down  in  the  Scotland. 

Butler  V.  Boston  A  B.  S.  S.  Co.  ISO  U. 
S.  627,  060,  32  L.  ed.  1017,  1022,  B  Sup. 
Ct  Rep.  612;  Providence  A  N.  Y.  6.  B.  Co. 
V.  Hill  Mfg.  Co.  109  U.  S.  57S,  688,  27  L. 
ed.  1038,  1042,  3  Sup.  Ct.  Rep.  379. 

The  law  of  limited  liability  is  a  part  of 
our  maritime  code,  and  is  applied  whetlicr 
favorable  or  adverse  to  foreign  sliipe. 

The  Scotland  (National  Steam  Nav.  Co. 
T.  Dyer)  10B  U.  S.  31.  20  L.  ed.  1O03; 
The  H.  F.  Dimock,  62  Fed.  608;  Re  Mor- 
rison, 147  U.  B.  14,  22,  37  L.  ed.  60,  63,  13 
Sup.  Ct.  Rep.  246;  The  City  ot  Norwalk, 
66  Fed.  98;  Butler  v.  Beaton  A  S.  S.  S.  Co. 
130  U.  S.  627,  32  L.  ed.  1017,  0  Bap.  CL 
Rep.  612. 

The  decisions  of  this  court  uniformly  ap- 
plying the  Barter  act,  irrespective  of  the 
nationality  of  the  vessel  involved,  are  con- 
trolling authorities  in  the  construction  ot 
the  limited  liability  act. 

The  Silvia,  171  U.  8.  462,  466.  43  L.  ed. 
241,  243,  10  Sup.  Ct.  Rep.  7;  The  ChatU- 
hoochee,  173  U.  S.  540,  650,  43  L.  ed.  801, 
806,  10  Sup.  Ct  Sep.  401  -,  The  Jason,  225 
U.  S.  32,  BO  L.  ed.  960,  32  Sup.  Ct  Rep. 
600;  Knott  v.  Botany  Worsted  Mills,  ]7> 
U.  S.  69,  76,  46  L.  ed.  00,  05,  21  Sup.  Ct 
Rep.  30. 

The  rule  of  limited  liability  aa  prescribed 
in  the  American  limited  liability  act  hsi 
been  applied  in  every  case  which  has  come  be- 
tore  the  courts  of  the  United  States,  Irrcspee- 
tive  of  the  nationality  ot  the  vessel  or  its 

Thomassen  v.  Wbitwell,  0  Ben.  403.  Fed. 
Cas.  No.  13,029:  The  John  Bramall,  10  Bea. 
496.  Fed.  Cas.  No.  7,334;  Churchill  v.  Ths 
British  America,  0  Ben.  616,  Fed.  Cas.  No. 
2,710;  The  State  ot  VirgtnU,  00  Fed.  lOUi 
sat  v.  •■ 
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Levitiaon  v.  Oceanic  Stekm  Xav.  Co.  17 
Alb.  L.  J.  266,  Fed.  Cat.  No.  8^2;  The 
ThingvalU,  l  C.  C.  A.  87,  1  U.  S.  App.  829 
48  Ved.  T64;  The  StrathdoD,  SB  Fed.  374; 
Th«  NoTge,  1S6  Fed.  846;  La  Bourgogne 
( Desliona  v.  La  Compagnie  liAt^rok  Trane- 
atUotique)  210  U.  S.  95,  S2  L.  ed.  973, 
28  Sup.  Ct.  Bep.  664. 

The  circumitance  that  the  diaaattrr  out 
of  which  thia  proceediDg  arose  iovolved  but 
a  aingle  vcasel  of  foreign  ustionslitj  in 
no  way  affect*  the  application  of  the  Aioeri- 
can  limited  liability  act. 

The  Wild  Ranger,  Luah.  553,  31  L.  J. 
Prob.  N.  S.  206,  6  L.  T.  N.  8.  164;  I*  Bour- 
gogne, aupra;  Chartered  Mercantile  Bank 
V.  Netberlanda  India  Steam  N«t.  Co.  L.  ~ 
10  Q.  B.  Div.  621,  62  L.  J.  Q.  B.  N.  S.  2! 
4S  L.  T.  N.  B.  646,  31  Week.  Rep.  445,  fi 
Aap.  Mar.  L.  Caa.  65,  47  J.  P.  260. 

Mr.  Justice  Bradley's  dictum  in  the  Scot- 
land waa  addressed  to  the  law  by  which 
the  mutual  righta  of  parties  are  t<>  be  de- 
t«mtined  in  ascertaining  their  prirnarj  U- 
ubilitiea  and  administering  justiee  between 

La  Bourgogne  (Desliona  t.  La  Compagnie 
GenCrale  TTansatUntique)  210  U.  S.  9E, 
115,  52  L.  ed.  973,  983,  28  Sup.  Ct.  Rep. 
664;  The  Chattahoochee,  173  U.  8.  640, 
S50,  43  L.  ed.  801,  806,  IS  Sup.  Ct  Bep. 
401;  The  Belgentand  (The  Beleeniand  v. 
Jensen)  114  U.  S.  355,  368,  S69,  29  L.  ed. 
152,  167,  S  Sup.  Ct.  Rep.  860. 

The  purpose  of  the  act  and  of  the  rules 
in  admiralty  adopted  to  carry  out  its  pro- 
visions was  not  merely  to  fix  a  limit  upon 
the  liability  of  the  shipowner,  but  to  pro- 
vide for  the  determination  of  that  liability 
in  &  single  proceeding,  the  result  of  which 
would  be  binding  upon  all  parties. 

Providence  k  N.  Y.  B.  8.  Co.  v.  Hill  Mfg. 
Co.  109  U.  S.  STS,  590,  27  L.  ed.  1038,  1042, 
3  Srp.  Ct.  Rep.  379;  Butler  v.  Boston  t  8. 
8.  S.  Co.  130  U.  S.  627,  552,  32  L.  ed.  1017. 
1022,  0  Bup.  Ct  Rep.  612;  The  SaB  Pedro 
(Metropolitan  Red  Wood  Lumber  Co.  v. 
Doe)  223  U.  8.  36S,  371,  56  L.  ed.  473,  474. 
32  Sup.  Ct.  Bep.  275,  Ann.  Cae.  191?D, 
1221. 

Wherever  any  suggestion  fa  made  in  Mr, 
Justice  Bradley's  opinion  that,  under  eer< 
tain  circumstances,  a  foreign  law  might  be 
applied,  he  ii  careful  to  hedge  It  about  with 
aueh  limitation  as — "provided  it  were 
shown  what  that  law  was.  If  not  shown, 
we  would  apply  our  own  law  to  the  case." 

The  Scotland  (National  Steam  Nhv.  Co. 
V.     Dyer)   106  U.  S.  20,  26  L.  ed.  1003. 

And  again:  "Each  nation,  however,  may 
declare  what  it  will  accept,  and,  by  ita 
courts,  enforce,  as  the  law  of  the  sea,  when 
parties  chooae  to  resort  to  ita  forum  for 
redress.  And  no  penona  subject  to  its  juris- 
ts L.  ed. 


diction,  or  seeking  justice  in  It*  courts, 
can  complain  of  the  determination  of  their 
rights  by  that  law,  unless  they  can  pro- 
pound some  other  law  by  which  tbev  ought 
to  be  judged." 

The  Scotland  (National  Steam  Nav.  Co. 
V.  Dyer)  105  U.  S.  31,  32,  26  L.  ed.  1003, 
1004. 

If,  as  may  be  thought  from  the  reference 
by  the  learned  district  judge  to  MacLachlan 
on  Shipping  a«  authority  for  his  statement 
of  British  law,  be  intended  to  take  judi- 
cial notice  of  tiiat  law,  he  must  have  over- 
looked the  case  of  Liverpool  &  Q.  W.  Steam 
C^o.  V.  Ptaenix  Ins.  Co.  (The  Montana)  129 
U.  8.  397,  32  L.  ed.  7S8,  9  Sup.  Ct.  Bep, 
46D,  where  this  court  said,  at  page  446: 
"The  law  of  Great  Britain  alnce  the  Dec- 
laration of  Independence  ia  the  law  of  ■ 
foreign  country,  and,  like  any  other  for- 
eign law,  is  matter  of  fact,  which  the  courts 
of  thia  country  cannot  be  presumed  to  be 
acquainted  with,  or  to  have  judicial  knowl- 
edge of,  unless  it  ia  pleaded  and  proved." 

The  rule  Is  aa  well  established  in  court* 
of  admiralty  as  in  courts  o(  common  law 
or  courta  of  equity. 

Ibid. 

The  claimants  ask  this  court  to  read  an 
exception  into  our  statute,  and  to  refuse 
to  apply  it  to  foreign  ships  under  certain 
circumstances.  This  is  but  to  ask  «  re- 
consideration ol  the  views  expressed  in  the 
Scotland,  where  this  court  held  that,  aa  the 
terms  of  our  act  were  not  restricted  to 
any  nationality  or  domicil,  it  should  not 
be  restricted  by  construction.  Such  an  at- 
tempt to  read  qualifying  words  into  an 
act  of  Congress  proved  unsuccessful  in  the 
Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  B.  463,  600,  62 
L.  ed.  207,  309,  28  Sup.  Ct.  Bep.  141.  See 
also  Illinois  C.  B.  Co.  v.  McKendree,  203 
U,  S.  614,  528-530,  51  L.  ed.'298,  304,  305, 
27  Sup.  Ct.  Rep.  153. 

Neither  the  American  nor  the  British 
limited  liability  act  in  any  way  inheres  in 
the  right,  ai  was  the  case  with  the  atatutea 
considered  in  Slater  v.  Mexican  Nat.  R.  Co. 
104  U.  S.  120,  48  L.  ed.  BOO,  24  Sup.  Ct. 
Bep.  581,  and  Davis  v.  Mills,  194  U.  S. 
451,  48  L.  ed.  1067,  24  Sup.  Ct.  Rep.  692; 
Stoomvaart  Maatachappy  Nederland  v.  Pen- 
insular &,  O.  Steam  Nav.  Co.  L.  B.  7  App. 
Cas.  800. 

Nor  ia  there  any  interdependence  between 
Lord  Campbell's  act  and  the  British  limit- 
ed litbili^  act. 

Glahohn  v.  Barker,  L.  R.  1  Ch.  229,  35  L. 
J.  Ch.  N.  S.  259,  12  Jur.  N.  8.  8B,  13  L.  T. 
N.  S.  663,  14  Week.  Rep.  296. 

The  act  complained  of  Is  always  to  bo 
diagnosed  In  the  light  of  the  law  of  the 
place  where  eommlttad,  uul  its  obaraeter 
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detvmiiiad  aMording  to  that  Uwj  but  ths  Iaw  of  tbe  countrj  to  nrhich  the  tcimI  or 

pftrticuUr   kind   of  and   the  erteiit  of  tbs  veBBeU    bekMg    governs    the    rights    of    all 

remedy    to    be    applied    neceaiarll;    depend  partiei, 

on  tlie  notions  of  justice  entertained  bj  tbe  1  Cairo,  Droit  International,  4th  ed.  Hoi, 

forum  b;  which  it  is  to  be  administered,  bk.  VI.  g  3;  Bluntschli,  International  Law, 

The   rule   is   like  that   pertaining   to   con-  f   317)    1   Vattel,   Law   of   Nations,  ebap. 

tracts.    The  Im  loot  determines  their  ralid-  IB,  |  216;  2  Rutherford,  Institute*  of  Nat- 

itj   and   meaning,   but,   when   found   valid  ural  Law,  chap.  S,  gj  8,  IB;  1  Kent,  Com. 

and  the  true  interpretatiim  ascertained,  the  p.  20;  Wheaton,  International  Law,  8th  ed. 

law  of  the  forum  steps  in  and  declares  the  f  100;  1  Whart<Hi,  International  Law  Dig. 

time,  mode,  and  extent  of  the  rnmedy.  g  26;   Whart.  ConH.  L.  3d  ed.  %%  36fl,  473; 

Dorr  Cattle  Co.  v.  Dea  Moines  Nat.  Bank,  Crapo  v.  Kellj,  16  WaU.  SIO,  621,  125.  21 

127  Iowa,  1S2,  98  N.  W.  SIB,  4  Ann.  Gas.  L.    ed.    430,    436,   437;    Minor,    ConfL   L.   | 

SIB.  190;  Dicey,  Confl.  L.  2d  ed.  {  663;   Fattcr- 

If,  then,  the  limited  liability  act   is  to  son  v.  The  Eudora,  1»0  U.  S.  16Q,  176,  47 

bo   regarded   as   a   statute   respecting   tbe  L.  ed.   1002,  1006,  23  Sup.  Ct.  B*p.  821; 

remedy,    and    of    a    similar    nature    to    any  The    Hamilton    (Old   DominiioB    8.   6.   Co. 

other  statute  of  limitation,  it  mutt  neces-  v.  Oilmore)    207  U.  B.  308,  405,  52  L,  ed. 

sarily  govern  as  tbe  lea  fori.  284,  270,  2S  Sup.  Ct.  Hep.  133;  The  Seotia, 

Scuddcr  V.   Union   Nat.    Bank,   SI   U.  S.  14    Wtll.    170,    184,    20    L.    ed.    822,    824j 

406,  413,  23  L.  ed.  246.  240.  United   SUtes   y.   Falmer,   3   Wheat.   610, 

Messrs.     rrederick     M.     Brown     and  83J,   4   L.   ed,    471,   477;    United  StatM  v. 

Geo^  Wbltclleld  Betta.  Jr..  argued  tte  Klintoc^  6  Wheat.  144    5  L.  ed    «;   Wil- 

causefand.  with  Messrs.  Francis  H.  Kinni-  !" V" o^.'^JT*'=  ^°f u ^--  ^^  V,\!I*'^ 

cutt,  Kenneth  Gardner,  and  John  C.  Pri«r.  L.  ed.  234,  saS;  Re  At  Smg.  W  Fed.  MB; 

filed   a   brief   for   William  J.   Mellor   anfl  ^  "''"'^' ^  ^'"y;  =^V  /^ «   ',i  V. 

„.,„   .„j„„„„  shall  ».  Murgatroyd,  L.  R.  0  Q.  B.  31,  40 

S™i.Z;ii,Mnt,.o,.to,.«,tod  ^,-':"*,<^-  V- ''f  '■■  ''■  ?^- 

"  ,                '  lions   V.   I*   Compagnie  G^nCrale    Trsnaat- 

'T.L    F.,dln„a    N<,rib.b.    ,.    M.    57  ^"rS'^/oS  S'!' c' C  t  S  "Si 

,,.                ,.      I.  ai    T     i>     n      It   11" 11  459;    McUonala   V.   Mauora,   77    A.    V.  &4B. 

T.  Muineapohs  &  St.  L.  H.  Co.  31  Minn.  11,  „„    '.         _         „.      ,■   iV               i  * 

AT  i_  D       1T1    ifl  w  w  ATI    Ti..^n,.^^J.  33   *"■   ^P-  «** !   Lmdstrom   v.  Intemi- 

47  Am.  Rep.  771,  16  N.  W.  413;  Huntington  '           '               nn    an  c    r    i 

,.   itlrin,   146   U.  S.   057,   «70,   SS   L.   d.  ^^^'^-'iJ^J"  I^JJ\'°£- ^^  t 

1123,    1128,   13  8up.  CI.  Bep.  224;    Pc».,ll  "»•  '"  ^•^.  *",',  i°°?';°  f^V ^iA? 

ji       i   vV  _»i.         -n    r-      .Ao   ti'        AAB  Valle  Da  Costa,  111  C.  C.  A.  417,  190  Fed. 

Tt,  m'w    ."^S""                                              ■  889.   100  c!Ta.  313,  J78  Fed.  843;   Tb« 

tC'       ,       .     *                        ..         .       ^.  Jane  Grey.  96  Fed.  6S3;   Stewart  v.  Haiti- 

^i!.    ™'y,^'"*f"'«'     """'Vri.^J"     *?'  more   &   0    B.   Co.    16S    U.    S.    445,   4!   L. 

weight    of    the    American    authorities.    In       ,    ,„_    ,„  „        -^    „        ,„-    ti t_  ^.,i 

,~.    ,,      , ,     .  J  ,.  ,.  _.„       .   ,  ed.  637.  18  Sup.  Ct.  Rep.  105;  Lloyd  v,  Gui- 

mtted   lo   JO.™   mtaUnto.   rtjhto   .ud  ^           Di.  iddphi    (1879)    01   J«,n»l 

Mb.iiti..  to  tt.  j™,  .*..ttj»  u  ih.  j,,^..   ^^^  H„u»  jo.™.ii  i=,  m» 

»   tb.t   to  "b.ch  tb.  «Iore«,..t  ol   lb.  *        ;            ;                    p              ^,  s. 

■"„  °"   ?'"",  "»"  ,  f   7;?'7  W  B„...  J>  1,.  IBI,  2  N™  Report*  «S3, 

p„bl,.  poLoy  ol  lb.  .Ut.  of  Ike  fo™  ^  i.  j,  p,.i.  s.  s.  191,  8  J«r.  S.  s/Hu,  8 

Nortbera  P.  H.  Co.  t.  Babcoclc,   184  U.  __,-,..„    ,„  „,  ^    p^  „, 

S.   190,   198,  38  L.  d.  968,   980,   14  Sop.  ^I:  "•  °-  '"'  '^  Week.  Kep  24. 

„    „  '     „o                                                 *^  The    only    exception    to    thi.    BUlement 

Tb.  BrJllord  Oily,  2.  Fed.  396.  '".'^  >  'f  ~»>  ■?»<'{  .t,*^'"^] 
i.  eegrd.  He  ,.h,e.o,..l  ol  tb,  peo.l  deeouou  »d  tb.  wort  ol  text  ^l,„  ^ 
..',,,  .  ,  ,_  1  .V  commentarians  of  many  countries  has  iia- 
and  criminal  Uws  o  a  foreign  country,  tte  ^,^^  .^  _  ^^^  yf^  ChanceUor  Wood. 
curta  /or.  refu^s,  t  Is  true,  to  K.*e  ite  i„  delivering  his  judgment  in  Cope  t.  Doh.r- 
co^)peration.  but  It  Is  not  ordinarily  called  ty_  4  Kay  *  Johns.  367,  a  HmiUtLon  proceed- 
upon  to  apply  a  rule  at  variance  with  j^g^  involving  a  ooIUsion  in  1B67  at  se>  be- 
that  of  the  lea  Io«.  t^een  two  American  Teasels. 

Huntington  t.  Attrill,  140  U.  S.  6S7,  681,  where,  however,  a  collision  occurs  on  tbs 
S6  L.  ed.  1123,  1132,  13  Sup.  Ct.  Rep.  224.  i^igb   seas   between  vewwls  of   difTerant  Ba- 
in   maritims    disasters    upon    the    hi^  ,  tions  whoae  laws  are  in  confliet  with  Mch 
Mas,  involving  one  foreign  vessel  or  several  other,  very  divergent  views  have  been  «i- 
vMuHa  Af  th*  ume  foreign  nationality,  tb* '  preMed  as  to  the  proper  aolntion.     Oily 

*M  V.  B. 


by  Google* 


1013. 


OCEAKIC  STEAM  NAV.  CO.  v.  HELLOB. 


two  theoriti,   however,   are  well   nipported 
on  principle  and  by  muthority,  vi*..' 

(1)  That  the  rights  and  li«biUtiea  (in- 
chidtng  limitation  of  liability)  must  be 
governed  by  the  law  of  the  flag  ot  tba  vessel 
that  was  in  fault  in  respect  of  the  collision 

.  ("tiavire  abordeur")   and 

(2)  That  they  must  be  governed  by  the 
ie*  fori. 

The  former  theory  was  adopted,  subject 
to  a  slight  qualification,  by  the  1SB6  In- 
ternational Congress  of  Antwerp  (1885, 
Glunet,  Droit  International  Priv4,  693, 
604),  and  has  been  applied  by  the  French 
court*.  This  eoort  adopted  the  latter 
theory  in  the  cs»e  of  The  BcotUnd  (Na- 
tional Steam  Nav.  Co.  v.  Dyer)  105  U.  S. 
24,  30,  28  L.  cd.  1001,  1003.  The  German 
coHrts  apply  a  composite  system  in  which 
both  theories  are  included. 

The  Apollo,  Decision  4  Nov.  1S91  of  Cour 
de  Cassation,  103  Journal  du  Palais  (Court- 
house Journal)  for  1692,  pt.  1,  p.  60;  1892 
dunet,  Dr.  Int.  PrivC,  153,  181 ;  The  Apollo, 
1903  Clunet,  Dr.  Int.  Friv«,  136,  IG4;  The 
Stolcesley  (IB05  Darras,  Dr.  Int.  Prive,  114, 
125) ;  The  Kong  Inge  (8.  E.  M.  v.  J.  C.  B. 
u.  Genossen)  40  Reichsgerlcbt  182,  Decision 
of  18  Nov.  1901;  The  Seine,  74  Reicbsge- 
rigbt  4S,  DecisioQ  of  6  July,  1910;  Val- 
roger.  Droit  Maritime,  g  2124. 

The  solution  which  the  English  courts 
have  adopted,  in  respect  of  eolllsions  be- 
tween ships  of  different  nations,  depends 
upon  a  conception  of  sanctity  inherent  in 
the  "general  maritime  law"  which  is  extraor- 
dinary, to  say  the  least.  According  t« 
eminent  English  authorities,  positive  mu- 
nicipal lawa  and  regulations  must,  in  this 
class  of  cases,  yield  to  the  general  mari- 
time law,  even  if  the  collision  in  question 
occurs  in  the  territorial  waters  of  the  coun- 
try ot  the  forum  (The  Zollvereiu,  Swsbey, 
Adm.  96,  2  Jur.  N.  S.  429,  4  Week.  Rep. 
666;  The  Saxonia,  Lush.  410,  IB  Moore,  P. 
C.  C.  2«2,  31  L.  J.  Prob.  N.  S.  201,  8 
Jur.  N.  8.  315,  10  Week.  Rep.  431;  The 
Nostra  Sfgnora  de  los  Dolores,  1  Dodson, 
Adm.  290i  The  Wild  Ranger,  Lush,  653,  32 
L.  J.  Prob.  N.  8.  49,  9  Jur.  N.  S.  134,  T 
L.  T-  N.  8.  725,  11  Week.  Rep.  256;  The 
Leon,  L.  R.  Q  Prob.  Div.  I4S,  SO  L.  J. 
Prob.  N.  S.  69,  44  L.  T.  N.  8.  613,  29  Week. 
Rep.  916,  4  Asp.  Mar.  L.  Cas.  404),  unless 
the  intention  of  the  lawgiving  authority 
that  the  municipal  law  shall  displace  the 
general  maritime  law  is  expressed  with 
unmistakable  clearness  (He  Amalia,  1 
Moore,  P.  C.  C.  N.  8.  471,  Brown.  A  L.  ISl, 
8  New  Reports,  633,  32  L.  J.  Prob.  N.  B. 
191,  *  Jur.  N.  S.  1111,  8  L.  T.  N.  8.  806, 
IS  W«ek.  Rep.  24).  I 

TUa  eonception  of  the  Britlih  oonrtal 
■  B  It.  cd. 


has  Bet  with  little  approval  even  from 
British  achelars. 

Westlake,  Priv.  International  Law,  5tii 
ed.  g§  202,  Z02a,  pp.  288-291. 

The  English  conception  of  the  general 
law  maritime  is  thoroughly  discredited  in 
this  country,  where  a  greater  degree  of 
confidence  in  the  justice  and  wisdom  of 
statutory  enactments  seems  to  be  indulgt^. 

The  Scotland  (National  Steam  Nav.  Co. 
T.  Dyer)  lOfi  U.  8.  24,  32,  2S  L.  ed.  lOOl. 
1O04;  The  Lottawanna  (Rodd  v.  Heartt)  21 
Wall.  558,  572,  22  L.  ed.  054,  061. 

The  English  doctrine  would  afford  no 
support  to  the  contentions  of  the  White  Star 
Line.  For  the  limited-liability  principle 
never  was  a  part  of  the  general  maritime 
Uw  (The  Volant,  1  W.  Bob.  387;  The 
Aline.  1  W.  Bob.  117),  and  has  not  »c- 
qaired,  for  the  United  States,  the  force  tif 
general  maritime  law  since  Che  act  of  ISSl 
was  adopted  (The  E^cotland  [National 
Steam  Nav.  Co.  v.  Dyer]  105  U.  8.  24,  29, 
26  L.  ed.  1001,  1003;  L»  Bourgogne  [Des. 
lions  V.  La  Compagnie  04n£rale  Traatst- 
lantique]  CIO  U.  8,  95,  116,  62  L.  cd.  0T3, 
984,  28  Sup.  Ct.  Rep.  664) . 

The  readiat  rep^  to  appellant's  argu- 
ment is  that  Mr.  Justice  Blatchford,  who 
cpncurred  in  tbs  Scotland,  has  explained 
the  scope  of  the  decision  of  the  court  in 
a  manner  wholly  at  variance  with  all  o( 
appellant's   contentions. 

Thommasen  v.  Whitwill,  21  Blatehf.  45, 
12  Fed.  894. 

Diversity  of  citiEenship  of  pi^rties  liti- 
gant  is  not  a  factor  ot  legal   significance. 

Mulhall  T.  Fatlon,  176  Mass.  266,  54 
L.RJ^.  934,  79  Am.  St.  Rep.  309,  67  N.  E. 
3B6;  Smith  v.  Condry,  1  Bow.  28,  11  L.  ed. 
36;  Cammell  v.  Sewell,  6  Hurlst.  &  N.  728, 
29  L.  J.  Exch.  N.  8.  350,  6  Jur.  N.  8.  DIO, 
2  L.  T.  N.  8.  7B9,  8  Week.  Rep.  630,  5  Eng. 
Rul.  Cas.  891;  The  Scotia,  14  Wall.  170, 
185,  20  L.  ed.  822,  826;  The  Lamington, 
87  Fed.  762;  The  Ea^e  Point,  130  Fed. 
1010,  73  C.  C.  A.  669,  142  Fed.  463,  201 
U.  8.  644,  GO  L.  ed.  902,  26  Sup.  Ct.  Rep. 
760;  The  Hapiilton  (Old  Dominion  S.  S. 
Co.  V.  Gilmore]  207  U.  S.  398,  405,  62 
L.  ed.  264,  270,  28  Sup.  Ot.  Rep.  133;  Lind. 
strom  T.  International  Nav.  Co.  117  Fed. 
170,  60  C.  C.  A.  649,  123  Fed.  476;  South- 
em  P.  Co.  V.  De  Tails  Da  OosU,  111  C. 
C.  A.  417,  190  Fed.  689,  100  C.  C.  A.  313, 
176  Fed.  843;  United  SUtes  v.  Holmes,  6 
Wheat.  412,  417,  S  L.  ed.  122,  123. 

In  using  the  word  "parties"  in  several 
passages  of  the  Scotland  decision,  Mr.  Jus- 
tice Bradley  was  probably  referring  not  to 
parties  to  the  litigation,  but  to  parties  or 
actors  In  the  collision,  t.  e.,  ships.  It  is 
not  unusual  in  the  law  maritime  to  refer 
to  ships  K«  persons  or  psrtlcs. 
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Tucker  V.  AleuDdroff,  183  V.  6.  484, 
428,  46  L.  ed.  204,  270,  22  Sup.  Ct.  Sep. 
lOOi  R«1U  y.  Troop,  1ST  U.  S.  ZM,  403, 
30  L.  ed.  T42,  760,  IG  Sup.  Ct.  Rep.  SB7i 
The  John  Q.  Sterens,  170  U.  8.  113,  ISO, 
42  L.  ed.  869,  18  Sup.  Ct.  Rep.  (44. 

The  doctrine  in  the  Scotlmnd  liae  invari- 
Kbly  been  regarded  by  this  wad  other  couite 
in  connection  with  the  deciiion  of  lubse- 
qnent  eaaea,  ••  declaring  the  Uw  of  the 
flag  to  be  the  Ie«  loot  ielieti  where  the  mari- 
time diaacter  involved  a  iblp  or  ahipe  of 
the  same  nation  (aa  actors  or  partiea  in 
the  eolUaion  or  diaaater),  or  as  applying 
the  lea  fori,  aa  a  rate  of  justice  where  the 
diaaater  involved  abips  whose  nationi  recog- 
niied  different  laws. 

Northern  P.  R.  Co.  y.  Babeock,  164  U.  S. 
100,  108,  38  L.  ed.  06S,  HO,  14  Sup.  Ct. 
Rep.  978;  Herriek  v.  Minneapolia  ft  St. 
L.  R.  Co.  31  Uinn.  11,  47  Am.  Rep.  771, 
16  N.  W.  413;  Texas  &  P.  R.  Co.  v.  Cox, 
146  U.  S.  603,  36  L.  ed.  8ZS,  12  Sup.  Ct. 
Rep.  906;  Smith  t.  Condrj,  I  How.  28,  11 
L.  ed.  35;  Huntington  v.  Attrill,  146  U. 
8.  667,  670,  36  h.  ed.  1123,  1128,  13  Sup. 
Ct  Rep.  224;  La  Bourgogue  (Dealiona  v. 
La  Compagnie  Gen4rale  Tranaatlantlque) 
210  U.  S.  95,  116,  62  L.  ed.  073,  0S3,  28 
Sup.  Ct  Bep.  664;  Cuba  R.  Co.  v.  Croahp, 
222  U.  S.  473,  478,  66  L.  ed.  274,  276,  38 
L.R.A.(N.B.)  40,  32  Sup.  Ct.  Rep.  132;  The 
Brantford  City,  2»  Fed.  384;  Northern  P. 
R.  Co.  r.  Maae,  11  C.  C.  A.  63,  27  U.  S. 
App.  238,  63  Fed.  116;  The  Belgenland, 
114  U.  6.  365,  3T0,  29  L.  ed.  152,  167,  5 
Sup.  Ct.  Rep.  8G0. 

A  aingle-Hhip  disaster  involves  the  aame 
principle  as  a  collision  between  two  ships 
of  the  aame  nation. 

The  Lamington,  87  Fed.  752;  The  Egyp- 
tian Monarch,  36  Fed.  773;  The  Haud  Car- 
ter, 29  Fed.  166;  Pope  v.  Ntckeraon,  3 
Story,  466,  Fed.  Cae.  No.  11,274. 

It  ia  fundamental  that  the  statutes  of 
any  atate  or  nation  have  no  extraterrito- 
rial form  or  effect  ia  regulating  acts  or 
occurrences  beyond  its  territorial  bounda- 
riea. 

Re  Sawers,  L.  R.  12  Cli.  Div.  62S,  41 
L.  T.  N.  S.  46,  28  Week.  Rep.  334,  4  Kog. 
Rul.  Caa.  1;  Phillips  v.  Eyre,  L.  R.  6  Q. 
B.  28,  10  Beit  ft  S.  1004,  40  L.  J.  Q.  B. 
N.  3,  28,  82  L.  T.  N.  S.  8611;  The  Noatra 
Siguora  i)e  loa  Dolorea,  1  Dodeou,  Adm. 
200;  American  Banana  Co.  v.  United  Fruit 
Co.  813  U.  S.  347,  367,  63  L.  ed.  826.  932, 
29  Sup.  Ct.  Rep.  611,  18  Ann.  Cas.  1047; 
Atofaissn,  T.  ft  S.  F.  R.  Co.  v.  Sowers,  213 
'U.  8.  66,  70,  63  L.  ed.  695,  702,  20  Sup. 
Ct.  Rep.  387;  The  Scotia,  14  Wall.  170, 
1S4,  185,  20  L.  ed.  822,  824,  826;  Crapo  v. 
Kelly,  16  Wall.  SIO,  21  L.  ed.  430;  Bank 
of  AngueU  v.  Earle,  13  Pet.  510,  10  L.  ad. 
IkV* 


274;  The  Lemington,  87  Fed.  762;  Whit- 
ford  V.  Panama  R.  Co.  23  N.  Y.  471:  Bl«h> 
ler  V.  Norwich  ft  N.  Y.  Tranap.  Co.  36 
N.  Y.  362;  Thompaon  v.  KetcbMi,  8  Johns. 
100,  S  Am.  Dec  332;  Le  Forest  t.  Tohnan, 
117  Haae.  109,  10  An.  Rep.  400;  Powell  v. 
Great  Northern  R.  Co.  102  Uinn.  448,  113 
N.  W.  1017;  Northern  P.  R.  Co.  v.  Bab- 
cock,  154  U.  S.  100,  107,  38  L.  ed.  968, 
060,  14  Sup.  Ct.  Rep.  078;  BundeU  v.  La 
Compagnie  GteArale  Ttansatlantique,  40 
LJLA.  92,  40  C.  C.  A.  626,  100  Fed.  600; 
United  SUtes  v.  KUutock,  5  Wheat.  144, 
6  L.  ed.  65;  United  States  t.  Davie,  2 
Sumn.  482,  Fed.  Caa.  No.  14,032;  1  Kent. 
Com.  p.  26;  United  Statea  v.  Palmer,  3 
Wheat  610,  631,  634,  643,  4  L.  ed.  471,  47T, 
478,  480. 

Formerly  the  British  limitation  act  waa 
■ubatantially  identical  with  oura.  It  read, 
'  "No  owner  of  any  sea-going  ship  shall  .  .  . 
be  answerable  in  damages  to  an  extent  bo- 
yond  the  value  of  hie  ship  and  thp  freight  due 
or  to  grow  due,"  etc.  Our  act  has  aiwart 
read,  "The  liability  of  the  owner  of  any 
veaael  ■  ,  .  ohall  in  no  case  exceed  the 
amount  or  value  of  the  interent  of  such 
owner  in  such  veaael  and  her  freight  then 
pending." 

The  Britiab  courts  invariably  beU  Amer- 
ican and  other  foreign  veasela  liable  with- 
out limit  for  negligent  diaaat«r8  at  aea, 
while  this  form  of  the  British  limitation 
act  was  in  force;  although  it  does  not  ap- 
pear that  the  British  courts  were  ever 
aaked  to  apply  the  American  act  at  tfae 
lea  loci  deticli,  after  the  American  act  had 
been  duly  pleaded  and  proved. 

The    Wild   Ranger,    Lueh.   663,   32   L.  J. 
Prob.  N.  S,  49,  fl  Jur.  N.  8.  134,  7  L.  T. 
N.   8.   72S,   11    Week.   Rep.   265;    Cope  v. 
Doherty,  2  De  G.  ft  J.  614,  27  L.  J.  CI. 
N.  S.  600,  4  Jur.  N.  S.  009,  6  Week.  Rep- 
696;    The   Carl  Johau,    cited    in    Tbe  Qiro- 
lamo,   3   Eagg.    Adm.    186;    The  Amalia,    k 
Moore,  P.  C.  C.  N.  S.  471,  476,   Brown.  ^ 
L.    161,    2    New    Reports,    533,    32    L.    JV  ■ 
Prob.  N.  S.   191,  9  Jur.  N.  B.  1111.  87  t— »■ 
T.  N.  S.  806,  12  Week.  Rep.  24. 

Our  eourta  may  well  pause  before  girii^^rt 
Britiab   shipownera   here  the  benefit   of  ' 

more  favorable  rule  of  international  la  ^^ 
than  ia  accorded  to  American  ahipowne^C^'^ 
in  the  British  courts. 

The  Amalia,  eupra;   The  Santa  Cnu, 
C.  Rob.   60;   The  Adeline,  0   Craneli,  24-  =>* 
288.  3  L.  ed.  710,  734. 

It  is  said  that  aa  tbe  Barter  act  appli^— ^ 
to  acts  done  at  aea  by  foreign  veasela,  tl^^P* 
limitation  act  should  follow  tbe  tame  ru^^^ 
The  fundamental  difference  between  the  t^^^ 
acta  is  indicated  by  the  difference  of  a 
which  the  language  of  the  acta  t 
by  tha  difference  in  national  policv  nff^" 
,--  nt  V.  » 
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•anted   bj   the  two  acta,   u  constnu  '   ' 
oar  highcat  court,  Bud  bj  the  diSerei 
actual   legicUtiva  intent  ihown  bj  tb 
b«t«*  ia  Congren. 

The  Chattahoochee,  173  U.  8.  540, 
43  L,  cd.  aOI,  900,  19  Sup.  Ct.  Rep. 
United  State*  t.  Klintock,  6  Wheat. 
152,  5  L.  ed.  55,  S8;  American  Banan 
V.  United  Fruit  Co.  21S  U.  8,  347,  53 
826,  20  6np.  Ct.  Rep.  Gil.  16  Ann. 
l(MTi  The  Delaware,  161  U.  S.  469, 
40  L.  ed.  T71,  776.  16  Sup.  Ct.  Rep. 
The  Iirawaddy  (Flint  v.  Chrintall)  1 
a.  187,  43  L.  ed.  130,  18  Sup.  Ct.  Rep. 
Liverpool  &  G.  W.  Steam  Co.  t.  Pheni: 
Co.  (The  Montana)  129  U.  S.  397,  4£ 
L.  ed.  788,  798,  B  Sup.  Ct.  Rep.  46G 
Bourgogne  (Dealions  t.  La  Compagnte 
enle  Tranaatlantique)  210  U.  B.  95, 
52  L.  ed.  973,  9B5,  28  Sup.  Ct.  Rep, 
Richardson  r.  Harmon,  222  U.  S.  06, 
66  L.  ed.  110,  113,  32  Sup.  Ct.  Rep 
Hoore  v.  American  TranBp.  Co.  24 
I,  30,  40,  16  L.  ed.  674,  681,  682;  I 
dence  &  N.  Y.  8.  S.  Co.  t.  Hill  Mfg 
100  tr.  6.  576,   5B8,  27   L.  ed.   1038, 

3  Sup.  Ct.  Rep.  379,  617;  The  Ma 
Wiltiomi,  1S2  U.  8.  122,  129,  38  I 
381,  383,  14  Sup.  Ct.  Rep.  486;  Chai 
lain  V.  Western  Tranep.  Co.  44  N.  Y. 

4  Am.  Rep.  681 ;  Ajer  k  t.  Tie  Co.  t. 
tucky,  202  U.  S.  409,  50  L.  ed.  108 
Sup.  Ct.  Rep.  679.  6  Ann.  Cae.  206;  : 
V.  National  City  Bank,  23  Walt.  307, 
23  L.  ed.  119,  120;  Oceanic  Steam  Nai 
V.  Stranahan,  214  U.  S.  320,  333,  53  1 
1013,  1010,  29  Sup.  Ct.  Rep.  671;  Jen 
T.  Kirk,  98  U.  S.  453,  4G9,  2S  L.  ed. 
243,  4  Mor.  MId.  Hep.  S04;  Church  a 
Holy  Trinity  v.  United  States,  148  ' 
467,  464,  30  L.  ed.  22«,  229,  12  Saj 
Rep.  611;  Wadeworth  v.  Boyaen,  78 
A.  437,  148  Fed.  771;  Shallus  v.  0 
Btatca,  89  C.  C.  A.  445,  162  Fed. 
American  Net  ft  Twine  Co.  t.  Wort 
too,  141  U.  B.  46B,  474.  86  L.  ed. 
824,  12  Sup.  a.  Rep.  55;  The  Coll 
V.  Richards  (Arthur  v.  Richarda)  23 
246,  268,  23  L.  ed.  95,  90;  BnttSe 
Strauahaii,  102  U.  B.  470,  496,  48  I 
526,  536,  24  Sup.  Ct.  Rep.  340;  V 
Btatea  v.  Wilson,  58  Fed.  708;  Ex 
Farley,  40  Fed.  69. 

Mesara.  Benjamin  Uicou,  Richard  P. 
Whiteley,  and  George  S.  Graham  Sled  a 
brief  aa  amt'ct  curia  on  behalf  of  Louise 
Bobins  et  al.i 

,  In  efTect,  the  colliaion  might  juat  aa  well 
have  taken  place  in  an  English  port,  u  a 
■hip  on  the  high  aeaa  ia  a  part  of  the  country 
to  which  abe  belongs. 

The  Lamington,  B7  Fed.  752;  Crapo  t. 
Kelly,  16  Wall.  610,  21  L.  ed.  430;  Wilaon 
&S  L.  ed. 


T.  MoNomee,  102  U.  S.  572,  £6  L..ed.  294; 
Wheaton.  International  Law,  8th  ed.  g|  IM 
et  seq;  1  Kent,  Com.  p.  26;  Whart.  Confl. 
L.  I  356;  2  GrotiuB,  De  Jure  Belli,  chap. 
4,  8  13. 

If  the  tort  complained  of  waa  committed 
within  the  limits  of  Great  Britain  (and  ft 
British  ship  in  collision  with  an  ieeberg 
upon  the  high  aeaa  is,  to  this  extent,  Brit- 
ish territory)  then  its  liability  must  be 
governed  by  British  lawa. 

Northern  F.  R.  Co.  v.  Babcock,  154  U.  8. ' 
190,  38  L.  ed.  958,  14  Sup.  Ct.  Rep.  978; 
Stater  v.  Mexican  Nat.  R.  Co.  194  U.  S. 
120,  48  L.  ed.  900,  24  Sup.  Ct.  Rep.  581; 
Mexican    C.  R.    Co.  v.   Eekman,  305  U.    S. 


Taney's  day,  that  eminent  jurist,  in  a  case 
involving  the  collisitm  of  two  American- 
owned  veaseia  in  the  port  of  Liverpool,  held 
that  when  a  colliaion  of  vessela  occurs  In  an 
English  port,  the  rights  of  the  parties  de- 
pend upon  the  provisions  of  the  British 
statutes  then  in  force;  and  if  doubt  exists 
as  to  their  true  construction,  that  thia 
court  will  adopt  that  which  ia  aaoctioncd 
by  the  courts  of  Great  Britain. 

Smith  V.  Condry,  1  How.  28,  11  L.  ed. 
36.  See  also  The  China,  74  U.  S.  63,  19 
1^  ed.  67;  The  Halley,  L.  B.  2  Adm.  *  Ecel. 
3. 

Where  the  lea  loot  delioti  governs  and  is 
sued  under  in  a  foreign  jurisdiction,  any 
limitationa  upon  liability  muat  be  those  of 
the  Uw  looi  delicti,  and  not  of  the  lee  fori. 

Blater  v.  Mexican  Nat.  R.  Co.  104  U.  8. 
120,  48  L.  ed.  900,  24  Sup.  Ct.  Rep.  581. 

Since  any  suit  for  damages  muat  be 
brouglit  againat  the  steamship  company 
under  the  laws  of  Great  Britain,  and  since 
those  laws  control  the  rights  of  parties  in- 
terested and  the  liabilitiea  of  the  company 
defendant,  our  courts  would  Im>  clearly 
without  jurisdiction  to  entertain  any  pro- 
ceedings to  limit  liability  under  our  atat- 
ntea  and  rules.  The  tort  having  been  com- 
mitted within  British  territory,  tbe  laws 
of  Great  Britain  only  can  apply. 

American  Banana  Co.  v.  United  Fruit 
Co.  213  U.  S.  347,  53  L.  ed.  828,  29  Sup. 
Ot.  Rep.  511,  10  Ann.  Caa.  1047;  Tile  Eagle 
Point,  73  C.  C.  A.  669,  142  Fed.  463;  Tbe 
Lamington,  87  Fed.  752;  Cuba  R.  Co.  t. 
Crosby,  222  U.  8.  473,  GS  L.  ed.  274,  38 
L.Rjl.(N.a)  40,  32  Sup.  Ct.  Rep.  132; 
The  Scotland  (National  Steam  Nov.  Co.  v. 
Dyer)  lOB  U  8.  24,  26  L.  ed.  1001;  The 
Belgoiland,  114  U.  8.  355,  20  L.  ed.  162, 
S  Sup.  Ct.  R«p.  600;  La  Bourgogne  (Dea- 
llons  T.  La  Compagnie  0«nerale  Transat- 
Untiquc]  210  U.  8.  OS,  52  L.  ed.  97),  28 
Sup.  Ct.  Rep.  664. 
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SWKEHE  COURT  OSf  THE  UKi'i'lCU  STATES.              Oct.  T— h. 

IfMars.  Howard  S.  Huriagton,  Beaij  J.  iraten  of  the  United  SUtca,  tbe  Amwitaii 

Slghun,   D.   Roger   Englar,  «iid  0km   R  courta  wUl  Apply  th«  Anericui  liiniUUoB 

Hoittton  filed  a  brief  for  Uatj  A.  Holver-  met. 

aon  et  al.:  (2)    If  a  Golliaion  occuri  on  tba  ki^  •«•• 

A  vMBel  on  the  high  Beas  it  regarded  ai  between  veiaela  of  the  ume  nationaltlif,  or 

part  of  the  territory  of  the  nation  whoM  between    Teaaeli    of    different    tiational^ta 

flag  ahe  fliee.  whoae   lawi   with   respect  to   limitation  of 

Crapo  V.  Kellf,  16  Wall;  610,  21  L.  ed  liability  are  aimilar,  or  if  a  coUUion  oecBfa 

430;   The  Bamilton    (Old  Dominion  S.  8  within  the  territorial  watera  of  »  foragn 

Co.  V.  Gilmore)   S07  U.  8.  39B,  62  L.  ed.  countrf,  the  American  courta  wilt  aj^tj  the 

2S4,  28  Sup.  Ct.  Kep.  133;   Wikoo  v.  Mc-  law  of  the  Hag  of  tbe  vemcI  or  of  the  coob- 

Nair.ee,  102  U.  8.  672,  B74,  89  L.  ed.  234,  ti?  in  whoae  territorial  watera  the  diaaater 

236;  The  Lamington,  87  Fed.  7B2.  oeeurred. 

In  tori  actlona  the  I«>  loci  itelieti  com-  This  eaae  haa  been  cited  with  appioral 

miin  goveme  trith  reapect  to  all  matter!  and  followed  in  the  following  caaea  in  tUa 

of  aubttantive  law.  court  involving  the  limitation  aot: 

The  .Hamilten    (Old   Dominion  6.  S.  Co.  Tlia  Oreat  Western,  118  U.  S.  620,  S37, 

▼.  Oilmore]    207  U.  S.  398,  52  L.  ed.  264,  30  L.  ed.  166,  162,  8  Sup.  Ct.  Rep.   1172; 

as    Sup.    Ot.   Hep.    133;    Cuba    R.   Co.   t.  The  City  of  Norwich   (Place  t.  Norwich  4 

Croaby,  222  U.  S.  473,  478,  fiS  I^  ed.  274,  N.  T.  Tramp.  Co.)    118  U.  B.  488,  490.  W 

S7B,  38  L.Rji.(N.S.)    40,  32  Sup.  Ct.  Rep.  ^    ^-    ^H    "2,    «    Sup.    Ct.    Bep.    UBO; 

]32  Batler  y.  Boaton  t  S.  S.  8.  Co.  ISO  U.  S. 

Tlie  amount  to  which  the  owner  of  a  ve.-  fl'  "",666,  32  I.  ed^  1017,  W23,  1024. 

ae.  may   limit  hi.  liability  for  in^urie,  to  l^^^.f.fZ  ^'=6^  S^n  8        Si 

iTT^tiA  -i^K.  ._j  _„.  „»  _J I. Rep-   840;    Craiir   v.   ContinenUl   Ina.   Co. 

atanti.e  right,  and  not  of  procedure.  ,., H   i    ...    a..    «t    ^    saa    ae.    ie 

Huntington  v.  AttrlH  M»  U.  8.  «S7,  UTO,  1"  "•  ^-  J"'  "J?'  "  \''-  ""•  "Ji" 

30  L.  ed.  1123,  1128,  13  Sup.  Ct.  Hep.  2MI  ^"P-    01.    Kep.    »7i    La    Bo.rgj««    fl>». 

North.™  P.  H.  Co.  ..  BaWk,  1S4  U.  S.  Y"'   '\^JlT^?  ^!^  ^"T^ 

IM,  38  L.  «i.  UBS,  1<  Sup.  ci  Bop.  978,  I""'"'   J!".";."-  "'a".''  ^^i.''  "^  "^ 

Slaier  v.  M«.k,n  Nat.  H    Co.  !»<  U.  S.  '"■'"■  ?«?■  "'^"^t^-  '"•      , 

120,    IS    L.    ed.    800,    24    Sup.    Ct.    Kep.  The  dee,.,on  In  ,.*  of  Ibea.  eaa«i  U  «|. 

881  i   Stolon   C.   E.   Co.   ..   Eekman,  806  ','"  ?  ™"-'°"  -"■  'J"  T""!,."       . 

U.  S.  638,  81  l.  «i.  »20,  27  Sup.  Ct.  Hep.  ■'"*'7  .?'"■?■.  *"''   ".'"   "^  »?'""'    , 

791  i  Direr,  CooB.  L.  2d  ed.  p.  681;  Hinolr,  "'  °'5~  •?" '"««!"?  "^  cr.tW.m  .1 

Conn.  L.  S  118;  Wbart.  ConJ.  L.  j  473.  "t'"^"' ^!  ?tt  "CT      ...u       _ 

SimiUr  llnrililio.,  b.™  b.«,  hlld  to  be  ^  ?«  '"«  ,"»'  "^  f^  aot  ha,  b«. 

natter.  o(  .ub.Unll.e  Uw,  go.ernabl.  b,  ^  ^'''''  "'}'  '""«°  "'^''"i^: 

the  leo  loci  ^  gooda  to  and  from  American  porta  ii 

The   Eagh,   Point,   73   C.   C.  A.  669,    14!  ffl"  b«lde  the  point     The  purpoje.  rf  tk. 

F«l.  483;  Pop.  ..  Hlek.r«»,  3  Story,  46S,  1"»  aet.  are  ,nlle  drlerent;  on,  U  irtenJ- 

F«i.  Caa.  No    11J!74;   Tie  ixonlnglon,  87  ed  lopromol.  Amo-,™  ab.ppmg,  th.  otter 

«   .    762                  >-     '                      ^  to  protect  American  importera  and  export- 

ik.  Amerlran  llnrttatlon  act  wa.  intend-  "'  ."jf  "'^""'  E°™1"   "   'JS 

ed  to  apply  only  to  eaae.  arlelng  within  tbe  »'    '^'■.     V"   JW-f™    '<>"•'"   •>« 

JnriadlEn   ol   the   Cnit«l   SUlea,   or   to  '™  rJl  »'?"'"  •■'  J?'  '"^  "«  "f" 

^  in  »hieh  It  would  he  unjuat  to  apply  "I'"''  »■■  if'.'"""'  '?,'?■„    o    ,.»    .„ 

^.       I                                '              '" '  The  Cbattabooobee,  173  U.  8.  640,  660, 

UnM  site.  ..  Pata-r,  3  Wh«tt.  610,  "  ■-  •>•  «»'■  «".  "  =»!■■  «"  ^-  '"■ 

4   L.   ed.    471;    American    Bamuoa   Co.    v.  Mr.  A.  Oordon  Hurray  filed  a  brUd  for 

United    Fruit  Co.  213   U.    8.    347,   367,    S3  Adele  NasralUh  et  al.: 

L.  ed.  826,  832,  29  Sup.  Ct.  Rep.  611,   16  The  Engliah  law  ii  a  fact  to  be  proved 

Ann.   Caa.   1047;   The  Scotland    (National  ud  ihown  to  apply. 

Steam  Nav.  Co.  v.  Dyer)   106  U.  8.  84,  26  The  Scotland   (National  Steam  Nav.  Co. 

L.  ed.  160J.  r.    Dyer)    106    U.    8.    24,    29   L.   «d.    1001; 

Conaidering    both    the    decision    and    the  Cuba  R.  Co.  v.  Croaby,  822  U.  8.     473,  66 

diotiiiii   in  the  8cotlsnd   tt^ether,  the  eaae  L  ed.  274,  38  I..It.A.(N.S.)  40,  32  Sup.  CL 

may  be  analysed  aa  laying  down  the  follow-  Etep.   132;    La   Bourgogne    (Deeliona   v.  I* 

Ing  prlnciplea:  ^ompagnie  Q«tt«rale  Tranaatlantlqne)    210 

(1)  It  a  eoUialon  occura  on  the  high  tcM  U.  8.  06,  62  L.  ed.  S73,  28  Sup.  Ct.  Rep. 

between  American  veaaels,  or  between  vea-  W4. 

•eb  of  two  or  more  different  nationalltlea  Claima    for    loss    of    life    are    witUn   the 

having  different  lawa  on  the  anhjest,  or  If  itatute. 

a    eolliaion   ocean    within    tbe   territorial  BnUer  v.  Boaton  ft  S.  8.  8.  Co.  IM  U.  8. 

11T8  .-,            HI  V.  U. 
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«56,  32  L.  ed.  1023,  »  Sup.  Ct.  Rep.  812; 
Lft  Bourgogne  (Dealioni  v.  L>  Compagnie 
■QtatT^ie  TnrawtlAntiquB)  2ie  U.  S.  90, 
140,  62  L.  ed.  973,  993,  28  Sap.  Ot.  Bep.  664. 

Wbere  such  loHaea  •cciured  under  cir- 
^UDuUncea  where  it  «&•  conceived  that  the 
pKTiienUr  Uw  of  the  Und  in  which  th« 
-court  called  upon  to  adjudicate  betweea  tiie 
partiee  is  litiiated  did  not  apply,  it  haa 
bee*  p<^iited  out  that  the  court  would  con- 
Btdpr  bj  which  law  the  righta  of  the  re- 
apeetive  partiea  were  to  be  adjudged;  and 
it  ia  a  fundamental  principle  that  where 
tht  law  of  the  land  or  forum  doea  not  ap- 
ply, it  ia  perfectly  competent  for  the  court 
to  Judge  the  parties  by  the  law  that  doea 
apply,  prorided  it  ia  ahown  what  that  law 
ie,  and  that  applying  iuch  law  doe*  not 
work  injnatioe  to  any  particular  part;. 

The  Scotland  (yational  Steam  Nav.  Co. 
-V.  Dyer)  105  U.  B.  24,  20,  30,  20  L.  ed. 
1001,  1003. 

The  proceeding  in  the  court  below  ia  a 
proceeding  in  admiralty  for  the  prerentioii 
of  a  multiplicity,  of  auite,  aa  well  aa  to 
aitard  limitation  ot  liability,  if  the  owner 
ia  entitled  to  it. 

Or^on  R.  ft  NaT.  Co.  ▼.  Balfour,  ITB 
U.  S.  as,  4S  L.  ed.  S2,  21  Sup.  Ct.  R^. 
28;  Dowdell  V.  United  SUtea  Diit  Ct  71 
C.  C.  A.  2S8,  139  Fed.  444. 

It  haa  been  denominated  an  equitable  ae- 

Re  Uorrtwm,  147  V.  S.  14,  34,  87  L.  ad. 
60,  67,  13  Bnp.  Ct.  Rep.  246. 

Not  in  a  sense  inconsiBtent  with  the  ad- 
miralty  jurisdietim   however. 

Orq;on  R.  A  NaT.  Co.  v.  Balfour,  179  U. 
8.  SS,  45  L.  ed-  S2,  21  Sup,  Ct.  Rep.  28. 

A  court  of  equity  will  do  full  jnctlce. 

Camp  T.  Boyd,  220  U.  B.  fiSO,  SSI,  S7 
L.  ed.  1317,  1826,  33  Sap.  Ct  Bep.  78S; 
Omba  B.  Co.  t.  Crosby,  222  U.  8.  473,  479, 
66  L.  ed.  274,  276,  SB  L.B.A.(N.8.]  40,  32 
Svp.  Ct.  Sep.   132. 

Hie  doctrine  of  afore  dMitts  is  a  whole- 
aome  doctrine. 

Vail  T.  Ariaona,  907  U.  8.  201,  205,  62 
L.  ad.  160,  171,  28  Sup.  Ct  Rep.  107. 

Hr.  Jnatlce  Holmes  delivered  the  opinion 
Ot  the  court: 

This  caae  comes  here  upon  a  certllleate 
from  the  circuit  court  ot  appeals.  The  facta 
stated  are  as  follows,  with  slight  abbrevi- 
ation. The  Titania,  a  British  iteamhip, 
which  had  sailed  from  Southampton,  Eng- 
land, on  her  maiden  voyage  for  New  York, 
collided  on  the  high  seas  with  an  icebe^, 
«n  April  14,  and  sank  the  next  morning, 
with  the  loKB  of  many  livea  and  total  loas 
<4  Tessel,  cargo,  personal  effects,  malts,  and 
CTcrytbing  connected  with  the  iblp  except  I 
certain  lifetmiU.  The  owner,  alle^ng  that ' 
M  li.  ed. 


I  the  loas  was  occasioned  and  Incurred  with- 
out Ha  privity  or  knowledge.  Bled  a  peti- 
tion for  limitation  of  its  liability  under  tlic 
laws  of  the  United  SUtes  (Rev.  SUt. 
ii  4283-4283,  U.  S-  Comp.  Stat.  1001,  pp. 
2S43,  2944},  and  Admiralty  Rules  61  and 
56,  Before  it  did  so  a  number  of  actions 
to  recover  for  loss  ot  life  and  personal  in- 
juries resulting  from  the  disaster  had  been 
brought  against  the  petitioners  in  Federal 
and  state  oourts.  The  persons  who  sus- 
tained loss  were  of  many  different  nation - 
alitiaa,  including  citizens  of  the  United 
States.  Uellor,  a  British  aubject,  except- 
ed to  tbe  petition,  on  the  ground  that  "the 
acts  by  reason  of  which  and  for  whicli 
[the  petitioner]  claims  limitation  of  liabili- 
ty to^  place  on  board  a  Britleh  reglat«red 
vessel  ou  the  high  seas,"  and  therefore  the 
law  of  the  United  States  would  not  apply. 
Anderson,  a  citizen  of  the  United  States, 
excepted  on  tbe  ground  that  the  law  ot  the 
United  Statea  [731]  could  not  and  that  of 
England  was  not  ahown  to  apply.  The 
district  court  dismissed  tbe  petition  as  to 
these  two.  200  Fed.  601.  The  petitioner 
appealed,  and  the  circuit  court  ef  appeals 
certified   the  following   questions: 

A.  Whether,  in  the  case  of  a  disaster 
upon  tbe  high  seas,  where  (1)  only  a  single 
veaael  of  Britieh  nationality  is  concerned 
and  there  are  claimants  of  many  different 
nationalities;  and  where  {2)  there  is  noth- 
ing before  the  court  to  show  what,  if  any. 
is  the  law  ot  the  foreign  country  to  which 
the  vesael  belongs,  toucliing  the  owner's  li- 
ability for  such  disaBter,~Buch  owner  can 
m^inf.JH  k  proceeding  under  §g  -1283-4285. 
U.  S.  Revised  Statutes  (U.  S.  Comp.  Stat 
1901,  pp,  2S43,  8944),  and  the  54th  and 
66th  Rule*  in  Admiralty! 

B.  Whether  if,  in  such  a  case,  it  appeitra 
that  the  law  of  the  foreign  country  to 
which  the  vessel  belongs  makes  provision 
for  the  limitation  of  the  veoscl  owner's  li- 
ability, upon  terms  and  conditions  dilTiT- 
ent  from  those  prescribed  in  the  statuti^ 
of  this  country,  tbe  owners  of  such  foreign 

in  maintain  a  proceeding  in  the 
oourta  of  tbe  United  States,  under  said 
statntcs  and  mlesT 

In  the  event  of  tbe  answer  to  question 
B  bdng  in  the  aJUrmative, 

C.  Will  the  courto  of  the  United  Statea 
in  snob  proceeding  enforce  the  law  of  the 
United  Statea  or  of  the  foreign  country  in 
respect  to  tbe  amount  of  such  ownef-'a  li- 
ability T 

The  general  proposition  that  a  foreign 
ship  may  resort  to  the  courts  of  the  Unit- 
ed States  for  a  limitation  of  liability  un- 
der Rev.  Stat  I  4263  U  established.  The 
Scotland  (National  Steam  Nav.  Co.  v. 
Dyer)    lOS   U.  8.  24,  26  I~  ed.   1001;    La 

I       "" 
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Boiirgogne  (Dmliont  t.  La  Compignle  OGn- 
«ra1e  TraDMtUntiqne)  E10  U.  8.  86,  SS  L. 
ed.  973,  28  Sup.  Ct  Rep.  6S4.  Time  were 
<aKfl  TeapectlTCl^  of  colli  liona  between 
AjDeriun  and  English  and  English  and 
French  vesaele.  Bee  also  The  ChaUahoo- 
chee,  1T3  U.  8.  HO,  43  L.  ed.  801,  IB  Sup. 
Ct.  Rep.  401.  The  Germanic  (Oceania 
Steam  Nav.  Co.  t.  Aitken)  300  U.  8.  S80, 
598,  49  L.  ed.  SIO,  614,  26  Snp.  Ct.  Rep. 
317.  But  it  la  argued  that  there  is  an  ex- 
ception in  a  case  like  this,  where  onlj  a 
■ingle  foreign  ship  Is  concerned.  The  ar- 
gument ia  supported  b;  a  quotation  from 
Mr.  Jnptice  Bradley  in  The  Scotland,  to  the 
effect  that  if  a  collision  occurred  [TBS]  on 
the  high  seas  between  two  Tessels  belonging 
to  the  same  nation,  the  court  would  deter- 
mine tbe  controreray  by  the  law  of  their 
flag.  For,  it  is  said,  if  the  foreign  law 
would  govern  in  that  case,  it  must  govern 
in  this,  and  therefore,  at  least,  in  the  ab- 
sence of  allegations  bringing  tbe  case  with- 
in the  foreign  law,  tbe  petition  must  be 
dismissed.  If,  in  the  observation  referred 
to,  Mr.  Justice  Bradlejr  had  been  speaking 
of  proceedings  of  this  class,  it  would  be 
important,  as  sanctioning  the  view  that 
the  United  States  courts  offered  a  forum 
eoHcurtv*  tor  the  administration  of  other 
systems  ss  well  as  of  our  nwn;  but  we  ap- 
prehend that  he  was  speaking  of  an  ordi- 
nary collision  case,  and  merely  indicating 
that,  in  such  a  case,  the  principle  usually 
governing  foreign  torts  would  apply.  That 
principle  may  be  accepted  as  equally  gov- 
erning here,  but  it  does  not  carry  us  far. 
It  is  true  that  the  act  of  Congress  does 
not  control  or  profess  to  control  the  con- 
duct of  a  British  ship  on  the  high  seas. 
Soe  American  Banana  Co.  v.  United  Fruit 
Co.  213  U.  S.  347,  366,  S3  L.  ed.  g2H,  832. 
21)  Sup.  Ct.  Rep.  sn,  IS  Ann.  Gas.  1047. 
It  in  true  that  the  foundation  for  a  recov- 
ery upon  a  British  tort  is  sn  obligation 
created  by  British  law.  But  it  also  is  true 
tliat  the  laws  of  the  forum  may  decline  al- 
together to  enforce  that  obligation  on  the 
ground  that  it  is  contrary  to  the  domestic 
policy,  or  may  decline  to  enforce  it  except 
within  such  limits  as  it  may  impose.  Cuba 
R.  Co.  V.  Crosby,  222  U.  S.  473,  478,  480, 
M  I.,  ed.  274-276,  38  L.R.A.(NA)  40,  32 
Sup.  Ct.  Rep.  132;  Dicey,  Confl.  L.  Sd  ed. 
047.  It  ia  competent,  therefore,  to  Congress 
to  enact  that,  in  certain  matters  belonging 
to  admiralty  jurisdiction,  parties  resorting 
to  our  courts  shall  recover  only  to  such 
extent  or  in  such  way  as  it  may  mark  out. 
Butler  V.  Boston  ft  S.  8.  8.  Co.  130  U.  8. 
.'i27.  32  L.  ed.  1017,  t  Sup.  Ct.  Rep.  tiI2. 
Tlie  <]Twit!on  rs  not  whether  the  owner  of 
the  Titanie  by  this  proceeding  can  raqnire 
all  claimants  to  come  in,  and  can  cut  down 
1180 


rights  vested  under  English  law,  as  a 
for  instance,  Rnglisbmen  living  Ii  ~ 
who  do  not  appear.  It  is  only  whether  those 
who  do  see  [733]  fit  to  sue  in  this  country 
are  limited  in  their  recovery  irrespective  i^ 
the  English  law.  That  they  are  ao  limited 
results,  in  our  opinion,  from  the  decisions 
of  this  court.  For  on  what  gronnd  wa*  the 
limitation  of  liability  allowed  in  The  Scot- 
land or  La  BourgogneT  Not  on  their  being 
subject  to  the  act  of  Congress  or  any  law 
of  the  United  States  in  tbeir  conduct,  but 
if  not  on  that  ground,  then  it  must  have 
been  because  our  statute  permits  a  foreign 
vessel  to  limit  its  liability  according  to  the 
act  when  sued  in  the  United  SUtea.  There 
may  be  some  little  uncertainty  in  the  lan- 
guage of  Mr.  Justice  Brsidley  in  the  earlier 
case.  A  slight  suggestion  that  the  statute 
is  applied  because  of  a  vacuum, — the  ab- 
sence of  any  law  properly  governing  the 
transaction.  But  it  was  no  necessary  part 
of  bis  argument  that  people  were  to  be 
made  liable  alter  the  event  by  the  mere 
choice  of  a  forum;  snd  if  they  were,  it 
would  not  be  because  of  the  act  of  Congress. 
That  does  not  impose,  but  only  limits,  the 
liability, — a  liability  assumed  already  to 
exist  on  other  grounds.  The  essential  point 
WBB  that  the  limitation  might  be  applied  to 
foreign  ships  it  sued  in  this  country,  al- 
though  they  were  not  subject  to  our  sub- 
stantive law. 

It  is  not  necessary  to  consider  whether 
the  set  of  Congress  may  not  limit  the  rights 
of  shippers  or  American  vessels  to  recov- 
er lor  injuries  in  our  waters  or  on  the  high 
seas,  so  that  if  they  sued  in  a  foreign  court 
they  could  not  be  allowed  to  recover  more 
than  the  act  allows,  if  our  construction  of 
tbe  lew  were  followed.  A  law  that  limits 
a  right  in  one  case  may  limit  a  remwly  in 
another.  This  sUtute  well  might  be  held 
to  announce  a  genenl  policy,  governing 
both  obligations  tbst  arise  within  the  jn- 
risdietion  and  suits  that  are  brought  in  the 
courts  of  the  United  States.  Emery  v.  Bur- 
bank,  163  Mass.  320.  32S,  2S  L.R.A.  57. 
47  Am.  St.  Rep.  456.  3S  N.  B.  1026.  It 
clearly  limits  tbe  remedy,  as  we  have 
shown,  in  cases  where  it  has  nothing  to 
ssy  about  the  rights.  With  the  explana- 
tion that  ws  have  made  we  may  repeat  her* 
Justice  [734]  Bradley's  nords:  "The  rule  of 
limited  responsibility  is  now  our  maritime 
rule.  It  is  the  rule  by  which,  through  the 
act  of  Congress,  we  have  announced  that 
we  propose  to  administer  justice  in   mari- 

We  see  no  sbsurdity  in  supposing  that  it 
the  owner  of  the  Titanic  were  sued  in  dif- 
ferent countries,  each  having  a  different 
rule  affecting  the  remedy  there,  tbe  local 
rule  sbmild  be  applied  in  ea«h  oasc.  It 
MS  V.  B. 
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««n  be  imagined  that,  in  consoqueace  of 
auch  divene  procMdinga,  tlie  owner  night 
not  be  able  to  comply  with  the  local  re- 
quirementa  lor  limitation,  aa  it  alao  ii  eon- 
eeivabifl  that,  if  it  lought  the  adrantage 
of  an  alien  law,  it  might  as  a  condition 
l)av«  to  f*j  more  than  its  liability  under 
tbe  law  of  ita  flag  in  aome  caaea.  But  the 
Imagining  of  auch  pouible  difficultiea  ia 
no  anScient  reaiou  for  not  applying  the 
atatute  as  It  faaa  been  eonatmed,  on  the 
whole,  it  would  aeem,  with  good  effect. 

It  follow*  from  what  we  hare  aftid  that 
St  Ii.  ed. 


the  flnt  two  quMtions  muat  be  aaawerad 
in  the  affinuative,  and  the  third,  the  law 
of  tbe  United  SUtea. 
Aniwer :      A,   Yea. 

B,  Ye*. 

C,  Tbe  law  of  the  United  BUtea. 

Mr.  Justice  McKeniw  considera  it  a 
proper  deduction  from  The  Scotland  that 
the  law  of  tbe  foreign  conntry  should  be 
enforced  in  reapect  of  tbe  amount  o(  the 
ownet'a  liability. 
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Supreme  Court  of  the  United  States 


OCTOBER  TEEM,  1913. 


ATCHISON,     TOPEKA,    A    SANTA    FE 
RAILWAY  CXJMPANY  at  •!,  AppU., 


ATCHISON,     TOPEKA,    ft     SANTA     F] 
RAILWAY  COMPANY  et  •!,  Appt*., 


(8e«  S.  C.  Reporter'i  cd.  l-SB.) 

Commerce  oonrt  —  rerlew  ot  order  of 
Interstate  ttemmerce  CommlBBlon  •• 
»fllrmatlve  or  negative  action. 

1.  An  order  of  the  Interstate  Commereo 
Commisiion  which,  aiiiending  &  prior  order 
refusing  to  compel  certain  trunk  line  rftil- 
roadt  to  establUh  or  re-eetabliih  through 
routefl  and  Joint  rates  with,  and  to  grant 
allowances  and  diriiiont  to,  certain  "tap 
lines,"  required  lucb  trunli  llnea  to  detiat 
from  making  allowance*  to  the  tap  line*  out 
of  joint  through  rates  for  proprietary 
freight,  and  provided  that  if  the  trunk  linn 
should  tail,  bj  a  stated  time,  to  le-estsbliib 
through  routes  and  joint  rates  on  nonpro- 
prietary freight,  the  Commitaion  would, 
upon  proper  petition,  enter  an  order  re- 
quiring the  Mtabllihnent  of  nieh  routes  and 
rates,  or  enter  upon  an  inquiry  with  respect 
thereto, — it  affirmative  rather  than  nega- 
tive in  character,  and  was  hence  reviewable 
in  the  commerce  court. 

[For  otber  csies,  see  Comnercs  Conrt,  In  IH- 

xest  Hnp.  CI.  I&IS  Bnpp.] 
Carriers  —  wlio  are. 

2.  The  right  ot  the  public  to  use  the  fa- 
eilities  of  a  railroad,  and  to  demand  serrioe 
of  it,  rather  than  the  extent  of  its  husineaa, 
is  the  real  criterion  bj  which  to  determine 
whether  or  not  it  Is  a  oonutum  oarrler. 
(For  other  eases,  ass  Canlarsi  II,  In  IHfsst 

Bnp.  Ct  U0B.1 
OuTlers  —  (»p  lines  —  dlvlslan  ot  Joint 


a.,  Tap   llM-  railroad*  t __ 

ber  lands  and  Inmber  mills  with  tra^  Uns 
railroads,  although  owned  by  tlie  persons 
who  also  own  the  timber  a»d  mllla  which 
they  principally  serve,  must  ba  nganled  as 
carriers  aa  well  tl  tk«  fnUbt  be- 
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longing  to  the  ownen  of  auch  t>p  Unci  u 
of  nonproprietaiy  trftlBc,  and  aa  such  to 
be  entitled  to  participiite  with  lueh  tnink 
line  Tailroado  in  joint  throagb  rmtei,  when 
•uch  tap  line  roadi  are  organiEcd  u  eom- 
inon  c&rrien  under  the  state  Uwt,  Are  ao 
treated  \>j  the  public  authoritiea  ot  the 
■tatc,  are  engaged  in  carrying  for  hire  the 
gooda  of  thoae  who  ace  flt  to  employ  them, 
are  authorized  to  exerciae  the  right  of  emi- 
nent domain  bj  the  atats  of  their  incor- 
poration, and  are  treated  and  dealt  with  aa 
common   carrier*  hy  connecting  ayatemi  ot 

[For  atber  caaea,  we  Cartlera,  III.,  In  DInst 
Bop.    Ct,    1908-i 

[Nob.  829,  830,  S31,  S?.2,  S33,  834,  836,  836.] 


EIGHT  APPEALS  from  the  United  States 
Commerce  Court  to  review  decrrea  an- 
nulling in  part  orders  of  the  Interstate 
Commerce  Commission  denying  in  part  the 
right  of  certain  tap  tine  railroads  to  par- 
ticipate aa  common  carrier*  in  joint  ratea. 
Atfirmed. 

See  same  case  below,  209  Fed.  244. 

Statement  by  Mr.  Juatice  Day: 
These  are  all  appeals  from  decrees  ot  the 
United  Statee  commerce  court  (209  Fed. 
244),  annulling  orders  ot  the  IntertUU 
Conunerce  Commissi  on,  refusing  in  whole 
or  in  part  to  compel  certain  common  car- 
riers which  had  filed  achedules  canceling 
former  achedulee  covering  through  route* 
and  joint  rates  with  the  Louisiana  k  Pa- 
cific Railway  Company,  the  Woodworth 
ft  Louisiana  Central  Railway  Company, 
tbe  Mansfield  Railway  ft  Transportation 
Company,  and  the  Victoria,  Pislier,  ft  West- 
ern Railroad  Company,  appellees,  herein- 
after referred  to  as  the  tap  lines,  to  estab- 
lish or  re-eatabliah  through  routes  and 
joint  rates  and  to  grant  allowance*  and  di- 
visions to  the  tap  lines. 

The  Conunieaion,  after  an  extensive  in- 
vestigation of  the  tap  lines  in  the  lumber 
regions,  particularly  in  the  state*  of  Ar- 
kaneaa,  Missouri,  Louisiana,  and  Texas,  on 
April  23  and  May  14,  1912,  fllrd  lU  re- 
port and  supplementary  report  (23  Inters. 
Com.  Rep.  277,  S49).  The  report  deal*  at 
aome  length  with  the  manner  in  which 
logs  and  lumber  are  moved  in  that  territo- 
ry, and  the  practice*  attending  such  traffic. 
The  Commissicat  found  the  identification  of 
the  road  with  the  industry,  tbe  necesaity 
of  incorporation  to  secure  divisions  and 
allowance*,  the  great  amount  in  the  aggre- 
gate paid  by  the  trunk  lines  to  the  tap 
lines,  and  the  resulting  discrimination,  the 
fact  that  allowances  were  dependent  upon 
tbe  bargain  the  tap  lines  might  exact  from 
the  tnink  line*  for  a  pro|>orti<n  of  their 
lit* 


traffic,  and  not  upon  the  amount  of  serv- 
ice rendered,  and  the  fact  that  most  of  the 
lumber  mills  were  near  public  carriers,  and 
that  the  tap  lines  would  not  be  kept  in 
operation  if  the  mills  were  removed.  0«n- 
eral  principles  for  determining  the  ehar- 
actoT  [4]  of  carriers  were  set  forth,  and  tbe 
conclusion  stated  that  the  real  relatlm  ot 
a  tap  line  waa  a  question  to  be  decided  up- 
on the  facts  in  each  case. 

The  Commission  entered  upon  s  p«rtie- 
ular  eiaminatiou  of  the  various  Uaes  na- 
der  investigation,  among  others,  the  appel- 
leea  in  these  appeal*.    It  found: 

The  i«uisiana  ft  Padfie  Railway  Cns- 
pany,  controlled  by  the  R.  A.  Long  inter- 
eata,  owning  a  controlling  interest  in  the 
Hudson  River  Lumber  Company,  the  King- 
Ryder  Lumber  Company,  Longville  Lumber 
Company,  and  the  Calcasieu  Long  Leaf 
Lumber  Company,  consista  of  the  follow- 
ing tracks,  all  of  which  were  originally 
constructed  aa  private  logging  roada:  (1) 
A  track  from  De  Ridder  Junction,  Louisi- 
ana ( all  of  the  lines  involved  in  these  eases 
are  within  that  state),  to  Buudicka,  a  dis- 
tance ot  8  milea.  The  mill  of  the  Hudaon 
River  Lumber  Company,  in  whoae  intcreit 
this  track  is  operated,  is  located  at  De 
Ridder,  within  a  few  hundred  feet  of  tbe 
trunk  lines;  Bundicks  ia  apparently  a  log- 
ging camp  with  a  company  storp.  (2)  A 
track  from  Lilly  Junction  to  Walla,  abont 
T)  miles,  the  latter  being  a  point  in  the 
woods  where  the  King-Ryder  Lumber  Com- 
pany has  a  commissary,  and  where  is  lo- 
cated a  small  independent  yellow- pine  mill, 
owned  by  the  BunUick  Creek  Lumber  Con- 
pany.  The  mill  of  the  King-Ryder  Compa- 
ny is  at  Bon  Ami,  a  town  of  ^OOO,  located 
on  the  Lake  Charles  ft  Korthem  Railroad 
Company,  a  short  distance  from  and  con- 
nected by  it  with  Lilly  Junction.  (3|  A 
track  of  2  mile*  at  Longville,  a  town  of 
2,000  people,  where  the  Longville  Lumber 
Company  haa  its  mill  and  a  atore,  and 
where  also  are  several  independent  stores. 
(4)  A  track  of  B  miles  from  Fayelte  to 
Camp  Curtis,  a  place  of  200  population, 
where  the  Calcasieu  Long  Leaf  Lumber 
Company  haa  a  store,  its  mill  being  at  Lake 
Charlea.  (6)  A  track  of  1  mile  from 
Bridge  Junction  to  Lake  Charles  station.  The 
town*  De  Ridder,  Bon  Ami,  Lilly  Junction, 
Longville,  Fayette,  and  [fi]  Lake  Cbarks 
are  connected  by  the  .Lake  Charlea  A  Nwtb- 
em  Railroad,  a  Southern  Pacifle  Railway  ' 
Company  line^  originally  built  by  the  Loag 
interests  aa  a  part  of  Uie  Louisiana  A  ^- 
dfle,  and  sold  to  the  Lake  Charles  A  North. 
em  with  the  reservation  of  tradace  rights 
advantageaoa  to  the  Louialana  ft  Paeiflc 
By  means  of  this  arrangement  tlu  LoaU- 
ft  Pacifle  connects  with  tbe  FsMiS  CUj 
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SontlMiii  and  tha  Sknta  ?e  at  De  Bidder, 
with  tlw  Priaeo  at  Pulton  (a  atatiou  Bouth 
at  Fayette ) ,  and  with  tlic  Sonthem  Pmcitla, 
Iron  Mountain,  ft  Kansaa  Cit;  Boutliem  at 
I^ke  Cliarlei.  It*  equipment  coniista  of 
ZE  locomotina,  6  caboosei,  41  freight  cara, 
and  ETO  logging  cars,  and  a  private  ear 
nied  hj  Ita  olBeerB,  who  are  connecteil  with 
the  lumber  eompaniei,  in  traveling  around 
tba  country.  The  lumber  companies  have 
nianj  milei  of  nuincorporaled  logging 
tracks  connecting  with  Ute  Louisiana  ft 
Pacifle  at  larioui  points.  There  are  a 
number  of  other  etations  on  tJie  line,  among 
tliem  BanniBter,  where  the  Brown  Lumtier 
Company   owns   a  amall,   independent  m<lL 

The  operation  la  this:  Tha  lumber  com- 
panies toad  the  logs  and  switch  them  over 
th«  logging  spurs  to  connection  witb  the 
tap  line  which  hauls  them  to  the  mill,  an 
average  distance  of  30  miles.  -  for  which 
no  charge  is  made.  The  tap  line  switches 
the  carloads  of  lumber  from  the  mill  at 
Lalce  Charles,  a  distance  of  three  quarters 
of  a  mite,  to  the  Bouthem  Paeifle;  at  De 
Bidder,  onlj  a  few  hundred  feet  to  the 
trunk  linea;  from  the  Lake  Charles  mill  to 
tlw  Frisco,  a  distance  of  18  miles;  from 
the  Boa  Ami  mill  to  the  Soutliem  Pacific 
at  Lake  Charles,  a  distance  of  40  miles ) 
and  from  the  Longville  mill  to  the  Southern 
Pacific  at  I«ke  Charles,  a  distance  of  24 
mllea, — the  average  haul  for  the  controlling 
eompanies  being  nearly  20  miles.  By  writ- 
tan  agreement  GO  per  cent  of  the  lumber 
must  be  routed  over  tha  Frisco  and  40  per 
sent  over  the  Southern  Faclflc,  but  this  is 
not  always  done.  243,122  tons  of  lumber, 
as  against  8,819  tons  of  meretiandiBe,  were 
shipped  in  1010,  98  per  cent  of  the  whole 
tannage  [O]  being  supplied  by  tlie  control- 
Ing  interests.  The  passenger  receipts  for 
1010  were  f473.T7.  A  logging  train  runs  dai- 
ly on  each  branch,  and  there  is  one  "mixed" 
train,  loaded  chieQy  witb  logs  and  lumber, 
between  Lake  Charles  and  Da  Bidder.  The 
allowances  paid  by  the  trunk  lines  range 
from  1}  to  e}e.  per  100  pounds  out  of  their 
•amingi  under  the  group-lumber  rate.  The 
operating  revenue  for  the  year  ending  June 
SO,  1910,  was  9280,986.04,  with  operating 
expenses  of  914S,43S.(t9,  and  there  was  an 
aocnmulated  surplus  of  |73,S8].0T  on  Uiat 
date. 

Tlie  Commission  found  that  no  ehargs 
was  made  for  hauling  the  logs  to  the  mills 
hf  the  tap  line,  and  that  for  the  short 
•wftehlng  serrice  allowances  were  made  as 
shove  stated,  and  concluded  that  it  regard- 
ed the  whole  arrsi.^ement  as  indefensible 
and  unlawful,  and  saw  no  ground  upon 
which    any    allowance   might    Uwtully    be 

t    Loolslana    Central 


Railway  Company  and  the  Rapides  Lumber 
Company,  situater'.  at  Woodworth,  are  Iden- 
tieal  in  int«rest.  The  mill  is  near  Ihe  Iron 
Mountain,  which  has  a  spur  track  to  the 
mill,  and  the  tap  line  haa  a  standard  gauge 
track  from  the  mill  to  LA  Horia,  about  C 
miles,  where  it  connects  with  the  Southern 
Pacific  Railway,  Texas  ft  Pacific  Sailway, 
and  Chicago,  Rock  Island,  ft  Pacific  Rail- 
way, and  a  narrow.gauge  track  in  the  other 
direction  lor  IS  miles,  whence  spur  tracks 
go  into  the  timber.  The  equipment  con- 
sists of  1  standard-gauge  locomotive,  6 
narrow-gauge  locomotives,  and  2  standard 
and  0  narrow-gauge  cars.  The  steel  in  tha 
logging  spurs  and  4  of  the  narrow-gauge  lo- 
comotives used  by  the  lumlwr  company  nn 
the  spurs  are  owned  by  the  tap  line  and 
leased  to  the  himber  company;  while  the 
right  of  way  for  tlie  narrow-gauge  track 
Is  leased  from  the  lumber  company. 

The  tap  line  hauls  the  logs  from  its  ter- 
minus to  the  mill  without  charge,  where 
tbey  are  dumped  by  the  trainmen  into  the 
mill  pond.  The  carloads  of  lumber  are 
switched  [7]  by  the  tap  line  from  the  plan- 
ing mill  to  the  place  where  they  are  taken  by 
the  Iron  Mountain,  about  26  feet.  About 
05  per  cent  of  the  lumber  goes  through  Ia 
Moria,  being  switched  there  by  the  tap 
line;  the  allowances  from  the  Iron  Moun- 
tain odt  of  through  rates  being  from  1)  to 
6)c.  per  100  pounds,  while  from  the  trunk 
lines  at  La  Moria  from  S  to  S)c.  There 
are  no  Joint  rates  except  on  lumber.  For 
the  year  ending  June  30,  1010,  there  were 
40,707  tons  of  freight  bandied  for  the  lum- 
ber company  and  2,100  tons  of  outside  traf- 
fic It  has  no  passenger  business.  Its  oper- 
ations for  that  year  showed  a  deficit,  but 
there  was  a  surplus  from  previous  years 
of  nearly  910,000.  It  files  annual  reports 
with  the  Commission. 

Tlie  Mansfield  Railway  ft  Transportation 
Company  and  the  Frost-Johnson  Lumber 
Company  are  identical  in  interest.  The 
tap  line  extends  from  Mansfield  to  a  log- 
ging camp  in  the  woods,  known  as  Hunter, 
a  distance  of  about  10  miles,  and  tha  line 
which  was  originally  incorporated  by  the 
cititeus  of  Mansfield  in  1891,  consisting  of 
8  miles  of  track  from  the  town  to  a  con- 
nection with  the  Texas  ft  Pacific  at  Hans- 
field  Junction.  Later  the  Mansfield  Company 
acquired  the  2  mik  track  and  equipment, 
and  the  Interests  controlling  it  purchased 
a  large  amount  ri  timber  lands  near 
Mansfisid  at  a  point  sailed  Oak  Hill,  iriiers 
a  min  was  built,  and  spur  tracks  were  laid 
Into  the  timber,  which  wers  later  turned 
over  to  the  Mansfield  Company,  with  the 
tree  privilege  reserved  to  the  lumber  com- 
pany to  operate  kigging  trains  bctwaett  tha 
timber   and   the  mill,   wUA  •paration   is 
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performed  by  »  mbaldiftiy  tampuij.  Tbe 
parcluMc  price  did  not  reflect  the  value  of 
the  reserratioD.  There  ure  about  8S  miles 
<rf  unincorporated  logging  traolo.  Tlie  tap 
line  also  has  a  connection  with  the  Ksnian 
City  Soathem.  It  owns  a  locomotive,  a 
paswDger  eoaeh,  and  a  box  car. 

The  aerriee  performed  by  the  tap  line  1* 
■witching  care  between  the  mill  and  the 
Kanua  City  Southern,  about  t  [8]  of  a  mile, 
klthough  the  mill  is  within'  300  feet  of  the 
Kansaa  City  Southern,  and  waa  formerly 
connected  by  a  apur  tracic  whi<-h  waa  aban- 
doned and  taken  up,  and  to  the  Texas  ft 
Paclfle,  a  distance  of  2}  milea.  Tlie  tap 
line  beara  the  eipenae  of  maintaining  ita 
track*  extending  into  the  wood*. 

No  other'yellow'pine  mills  are  aerred  by 
the  tap  line,  but  there  is  a  hardwood  mill 
adjacent  to  the  Froat-Johnaon  mill,  obtain- 
ing a  aubatantial  portion  of  its  logs  from 
the  latter  company  or  subaidinriea,  the 
priM  including  delivery  at  the  nardwood 
mill,  the  logs  being  hauled  by  the  logging 
company  under  its  trackage  right.  Some 
logs  are  also  obtained  from  the  Texas  A 
Pacific,  for  the  awitching  of  which  the  hard- 
wood mill  pays  the  tap  line  92.S0  a  car  or 
leas.  The  tap  line  maintains  joint  rates 
on  hardwood  aa  well  aa  yellow  pine. 

Practically  no  traffic  other  than  that  in 
which  the  lumber  company  is  interested 
moves  over  the  tracic  from  Mansflrld  to 
Hunter,  but  a  good  deal  of  outside  trslBc 
moves  over  tba  original  2  miles  from  Mans- 
field to  Manafleld  Junction.  16,639  tons 
of  miscellaoeoua  freight  were  handled  dur- 
ing the  year  ending  June  30,  1010,  most 
ot  which  passed  over  the  MansQeld  Junction 
branch,  and  much  of  which  was  for  the 
oontrolling  interests  or  their  employees : 
iriiile  during  the  same  time  28,^00  tons. 
of  lumber  were  handled,  B1.4  per  cent  of 
which  waa'aupplied  by  the  lumber  company. 
A  daily  train  ia  operated  by  the  tap  line  in 
each  direction  on  regular  schedule,  handling 
paaaengera,  mail,  and  expreBB;  but  in  IQIO 
the  passenger  rerenuea  were  only  91,200.70, 
while  ita  freight  revenues  were  <26,6]7.1S. 

The  Commission  noticed  the  abandonment 
of  the  300'foot  spur  track,  and  then  the 
payment  of  an  allowance  of  1  to  4c.  per  100 
pounds,  and  held  that  it  was  a  mere 
manipulation  of  the  situation  in  order  to 
eatablish  an  unlawful  relation;  and  also 
held  that  sinoe  the  tap  line  crosses  the  [9] 
right  of  way  of  the  Texaa  t  Pacific  within 
ft  short  distance,  the  allowance  of  a  like 
amount  by  the  Taxaa  k  Pacific  for  switch- 
ing from  the  mill  to  Uansfield  and  down  to 
the  junction  waa  unlawful. 

The  Victoria,  .Fiaher,  &  Weatem  Bailroad 
Company  and  the  Louiaiana  Long  Leaf 
Lumber  Company  har«  th«  aam*  stockhold- 
118< 


ers  and  officers.  The  tap  lin«  extends  from 
Victoria,  where  it  connect*  with  the  T«CM 
t  Pacific,  to  Fiiher,  where  it  croasea  tha 
Kansas  City  Southern  Hallway,  and  Ot» 
extends  to  Cain,  in  all  about  31  milea.  A 
part  of  the  track  was  built  some  tiaw  sgo, 
and  was  acquired  by  the  lumber  coMpany 
in  ISOO.  In  1S02  ths  railroad  company  waa 
incorporated  and  its  stock  exchanged  aa  a 
stock  dividend  for  the  line.  Thera  ore 
about  2fi  miles  of  logging  spurs  and  side 
tradu.  The  equipment  amsista  of  S  loco- 
motives, 4  eabooaes,  8  box  ear«,  1  fiat  car, 
and  lOfi  logging  cars.  It  does  not  operate 
any  trains  on  regular  schedule.  There  an 
two  mills  owned  by  the  Lumber  Company, 
one  about  a  mile  from  the  junction  with 
the  Texas  ft  Pacific,  and  tha  other  about 
half  a  mile  from  tha  tracks  of  the  Kanoaa 
City  Southern. 

The  tap  line  hauls  the  loga  from  the 
forest  to  the  mill,  charging  tUO  per  1,000 
feet,  which  is  supposed  to  cover  only  ths 
service  performed  on  the  logging  spurs,  and 
not  the  haul  over  the  main  track.  The 
greater  part  of  the  lumber  from  Fiaher  is 
turned  over  to  the  Kanaoa  Ci^  Souther^ 
involving  a  onc-lialf  mile  switch  by  the  tap 
line,  and  from  Victoria  ia  moved  by  the 
tap  tine  1  mile  to  the  Texaa  ft  Pa:ifle;  a 
small  amount  of  the  lumber  from  each  mill 
is  taken  by  the  tap  line  to  the  more  distant 
trunk  line,  but  the  same  divisiona  are  paid. 
The  allowances  range  from  |  to  4e.  per  100 
pounds,  and  the  joint  rates  are  the  same 
as  the  rates  published  from  adjacent  mills 
on  the  trunk  lines,  except  traffle  naoving  to 
Texas,  for  which  He.  per  100  pounds  is 
added  to  the  junction -point  rate.  No  pas- 
sengers are  carried,  and  <  '  316,671  totia  [10] 
of  freight  for  the  year  IBIO,  over  00  per  ecat 
was  furnished  by  the  proprietory  company. 
And  the  accumulated  surplus  at  the  end  of 
June,  IBIO,  was  913,606.17. 

The  Commissian  held  that  the  tap  line 
could  not  participate  as  a  common  carrier 
in  joint  rates  on  the  producta  of  the  pro- 
prietary company,  but  said  that  the  turn- 
her  rate  ot  the  trunk  lines  applied  fn^m  the 
adjacent  mills,  and  that  they  might  make 
a  reasonable  allowance  for  switching. 

The  Commission  mads  on  order  in  such 
matter  on  Hay  14,  1012,  which  it.  amended 
on  October  30,  IBIS.  The  amended  order,, 
so  far  OS  these  appeals  are  concomed,  pro- 
vided: 

"The  CommissioD  upon  the  record  find*- 
In  the  ease  of  tha  .  .  .  Woodworth  ft 
Louisiana  Central  Railway  Company  i 
Uanafield  Railway  ft  Traniportation  Com- 
pany; Louiaiana  ft  Pacific  Railway  Ccro 
pany;  Victoria,  Fisher,  ft  Western  Rail- 
road Company, — that  the  tracks  and  cquip' 
meat,  with  reopoet  to  the  Induatrv  of  the 
-]»4  V.  S. 
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■crerkl  propriotKry  comptaies,  mxt  pUnt 
tacililiet,  uul  th«t  ths  *ervics  performed 
therewith  for  the  reipective  propiietuy 
lumber  compuiie*  in  moriiiK  logs  to  their 
reapectiTe  miUa,  and  performed  therewith 
In  movlog  the  product*  of  the  miUa  to  the 
trunk  liuei,  is  not  a  Mrvice  af  trknepor- 
tatioB  by  »  common  carrier  rAilrokd,  but  ii 
■  plKDt  service  bj  ft  plant  facility;  and 
that  any  allottaneea  or  diviiioDi  oat  of  the 
rata  on  account  thereof  are  unlawful  and 
reault  in  undue  and  unreasonable  prefi 
encea  and  unjust  dlMriminationa,  as  found 
in  the  said  report*)" 

and  it  ordered  that  the  trunk  lines  should 
ccate  and  for  two  years  abstain  from  making 
any  such  allowances  to  the  tap  Unea  named. 

The  commisaioti  further  ordered  that  if 
the  trunk  lines  failed  by  a  time  stated, 
to  re-establish  the  through  route*  and  joint 
rates  in  effect  on  April  30,  IS12,  on  trafflc 
other  than  the  products  of  the  mills  of  cer- 
tain proprietary  compan  i«s,  [11]  among 
otbera,  the  appellees  herein,  it  would,  upon 
proper  petition,  enter  an  order  requiring  the 
establishment  of  such  routes  and  rates,  or 
enter  upon  an  inquiry  with  respect  thereto, 
and  further  provided  that  all  divisions  ol 
joint  rates  should  be  submitted  to  the  Com- 
mission for  approval. 

The  appellees  thereupon,  by  their  several 
petitions  filed  in  the  United  States  com- 
merce court,  sought  to  have  the  order  of 
the  Commission,  so  far  aa  applicable  to 
them,  enjoined  and  annulled.  The  Inter- 
state Commerce  Commission,  the  Atchison, 
Topeka,  t  Santa  Fe  Railway  Company,  the 
OuU,  Colorado,  ft  SanU  Fe  Railway  Com- 
pany, and  the  Railroad  Commission  of 
Louisiana,  intervened.  The  commerce  court 
said  that  the  question  was  whether  the 
Commission  had  acted  arbitrarily  and  on 
Improper  considerations  in  determining  un- 
der what  circumstances  a  common  carrier 
tap  line  would  be  deemed  to  be  pi^rforming 
a  mere  plant  service  for  a  proprietary  com- 
pany, and  held  that  as  the  service  rendered 
to  the  proprietary  and  nonproprietary  mills 
by  the  tap  lines  was  the  same,  and  as  it 
was  held  to  be  a  transportation  service  by 
Ml  interstate  common  carrier  aa  to  the 
nonproprietary  mills,  it  must  be  lield  to  be 
a  similar  service  as  to  the  proprietiiry 
mills,  and  concluded  that  the  Commission 
was  without  power  to  prohibit  the  making 
of  Joint  rates  by  the  trunk  lines  and  the 
tap  lines,  and  the  payment  of  some  division 
of  such  rates  to  the  tap  lines  for  their  serv- 
ices in  hauling  to^  to  and  Inmher  from  tiitr 
proprietarv  mills,  snd  annulled  t'le  order  of 
the  Commission  in  tliia  respcet  and  so  far 
aa  It  applied  to  the  appellees. 

The  United  States  and  the  Intcrstale 
Commerce  Commission,  and  the  Atchison, ' 
SI  I<.  ed. 


Topeka,  ft  Santa  Fs  Railway  Conpany, 
and  the  Oult,  Colorado,  ft  Santa  Fe  Rail- 
way Company,  entered  separate  appesls 
from  the  decrees  of  the  commerce  court  in 
the  four  cases  instituted  by  the  appelleaa. 

Mr.  Blackbnrn  Uaterline,  Special  As- 
sistant to  the  Attorney  General,  argued  the 
cause,  and,  with  Solicitor  General  Davis 
and  Mr.  Earl  W.  Kirehwey,  filed  a  brief 
for  the  United  Statea: 

The  portion  of  the  Commission's  order  of 
which  appellees  complain  was  merefy  a  re- 
fusal of  the  relief  tor  which  they  prayad, 
and  was  negattvc  in  character. 

Hooker  v.  Knapp,  280  U.  S.  302,  56  L. 
ed.  1009,  32  Sup.  Ct.  Rep.  700;  Procter  ft 
O.  Co.  V.  United  Statea,  225  U.  8.  282, 
GO  L.  ed.  1001,  32  Sup.  Ct.  Rep.  7el; 
United  SUtes  t.  Pacific  ft  A.  R.  ft  Nar. 
Co.  228  U.  S.  S7,  67  L.  ed.  74S,  83  Snp. 
Ct.  Rep.  443. 

The  findings  of  the  Commlssiui,  if  baaed 
on  substantial  evidence,  are  conclusive. 

Interstate  Commerce  Commission  v, 
Louisville  &  N.  R.  Co.  227  U.  S.  88,  67 
L.  ed.  431,  33  Sup.  Ct.  Rep.  185;  Interstate 
Commerce  Commission  v.  Union  P.  R.  Co. 
222  U.  8.  S41,  648,  66  L.  ed.  30S,  311,  32 
Sup.  Ct.  Rep.  108;  Procter  ft  G.  Co.  t. 
United  Statea,  225  U.  S.  2S2,  207,  66  L.  ed. 
1091,  1006,  S2  Sup.  Ct.  Rep.  761;  United 
States  T.  Baltimore  ft  0.  R.  Co.  226  D^  8. 
306,  326,  66  L.  ed.  1100,  1106,  82  Sup.  Ob 
Rep.  817. 

The  court  will  look  behind  the  fact  of 
separate  incorporation  to  ascertain  the  ac- 
tual relations  of  the  partiea. 

Crane  Iron  Works  v.  United  States,  209 
Fed.  23B;  Fourche  River  Lumber  Co.  ▼. 
Bryant  Lumber  Co.  230  U.  S.  316,  67  L. 
ed.  1498,  33  Sup.  Ct.  Rep.  88T;  Miller  ft 
Lux  V.  East  Side  Canal  ft  Irtig.  Co.  211 
U.  S.  203,  53  L.  ed.  180,  20  Sup.  Ct.  Rep. 
Ill;  Southern  P.  Terminal  Co.  t.  Inter- 
state Commerce  CommiHsion,  219  U.  S.  408, 
621,  65  L.  ed.  310,  318,  31  Sup.  Ct.  Rep. 
270;  United  States  v.  Union  Stock  Yard 
ft  Transit  Co.  226  U.  S.  286,  304.  57  L.  ed. 
220,  233,  S3  Sup.  a.  Rep.  S3. 

The  conclusions  reached  by  the  Comrala- 
on  did  not  proceed  upon  arbitrary  or  un- 
lawful distinctions,  and  are   supported  by 

].  That  certain  of  the  tap  lines  before  it 

ire  not  bona  fide  common  carriers  as  to 

their  proprietary  tra^,  but  merely  plant 

facilities,  and  were  therefore  not  entitled 

to  a  division  out  of  the  through  rate. 

Central  Yellow  Pine  Asso.  v.  Vlcksburg, 
R.  i  P.  R.  Co.  10  Inters.  Com.  Rep.  103; 
CliiesRO  ft  A.  R.  Co.  v.  United  States,  26 
L.R.A.IN.S.)  651,  B4  C.  C.  A.  824,  156  Fed. 
65S,  alflrmed  in  212  U.  B.  66S,  U  L.  ed. 

„„., Google  "•• 


BUPREIML:  COUBT  of  THU  UNlTiiJ>  STATES.  Oat.  T3mu. 

K3,  20  8up.  Ct.  Hep.  680;  Cheupckke  k  O.       4.  That  *  common  carrier  Up  line  was 

B.  Ca  T.  Standard  Lumber  Co.  98  C.  C.  A,  entitled  to  a  diviiion  or  allowance  ont  of 

81,    174    Fed.    107;    Crane   Iron   Work*   v,  the  through  rate  on  a  haul  ol  either  more 

United  SUtes,  200  Fed.  23B;  Fathauer  Co.  or  less  than  3  miles. 

V.  St.  Louis,  I.  M.  A  B.  B.  Co.   IB  Inters.        fi.  That  the  movement  of  the  lop  to  the 

Com.  Rep.  617;   Fourche  Biver  Lumber  Co.  mill   wsa   not   a   trsnsportatian   MrTtoe   ta 

T.  Bryant  Lumber  Co.  230  U.  S.  31S,  322,  be  paid  for  out  of  the   through   rate,  but 

S7  L.  ed.  1408,  1601,  33  Sup.  Ct.  Rep.  S8T;  an  acceiaonal  serriee  for  which  the  ahippw 

General  Electric  Co.  v.  New  York  C.  A  H.  should  pay. 

B.  R.  Co.  14  Inter*.  Com.  Rep.  237;  Re  6.  That  any  allowance  for  awitching 
Allowances  for  Trauafer  of  Sugar,  14  In-  within  1,000  feet  of  a  trunk  line  was  a 
ters.  Com.  Rep.  SIS;  Be  Traniportatioo  of  mere  device  to  effect  aa  unlawful  payment. 
Salt,  10  Inters.  Com.  Bep.  1;  Industrial  Fourche  Hirer  Lumber  Co,  r.  Bryant 
Lumber  Co.  t.  St.  Louis,  W.  ft  Q.  R.  Co.  Lumber  Co.  230  U.  S.  31B,  57  L.  ed.  1498, 
10  Inters.  Com.  Hep.  50;  Industrial  Rail-  33  Sup.  CL  Rep.  887;  Uitehell  Coal  * 
ways  Case,  20  Inter*.  Com.  Rep.  212;  In-  Coke  Co.  t.  Pennsylvania  R.  Co.  230  U.  8. 
terstaU  Commerce  Commission  t,  DilTen-  247,  265,  57  L.  ed.  1472,  1470;  33  Sup.  CL 
baugh,  222  U.  8.  42,  SB  L.  ed.  83.  32  Sup.  Rep.  04S. 

Ct.  Rep.  22;  Kanl  Lumber  Co.  v.  Central  Assuming  that  the  commerce  court  car- 
at Georgia  R.  Co.  £0  Inters.  Com.  Rep.  rectly  interpreted  the  Commieaion'a  finding 
460;  Santa  Fe,  P.  ft  P.  R.  Co.  v.  Grant  and  order,  the  latter  were  not  without  sup- 
BroB.  CoQBtr.  Co.  228  U.  S.  177.  186,  67  port  in  the  evidence  nor  erroneou*  in  law. 
L.  ed.  787,  791,  33  Sup.  CL  Rep.  474;  SUr  Crane  Iron  Works  v.  United  &Ut«s,  209 
Grain  ft  Lumber  Co.  v.  Atchison.  T.  ft  S.  Fed.  238;  Interstate  Commerce  Conunissioa 
F.  B.  Co.  17  Inters.  Com.  Rep.  338;  Sol-  ,,  Illinois  C.  R.  Co.  215  U.  B.  452,  470,  64 
vay  Procea*  Co.  t.  Delaware,  L.  ft  W,  R.  L.  ed.  280,  287,  30  Sup.  CL  Bep.  166;  In- 
Co.  14  Inters.  Com.  Bep.  246;  E.  E.  Taea-  terstate  Commerce  Comoiitsion  v.  Union  P. 
fer  ft  Co.  T.  Chicago,  B.  1.  ft  P.  R.  Co.  112  ^    ^o.  222  U.  S.  641,  647,  6B   L.  ed,  308, 

C.  C.  A.  153,  101  Fed.  643;  United  State*  310    33  ^        ct.  Rep.  108. 

T.   Baltimore  ft  O.   R.   Co.   231   U.   B.   274,        Q^^gtions    of    discrimination,    preferenc, 

ante,  218.  34  Sup.  Ct.  Rep.  76.  divisions,   and   allowances  are  quctiona  ol 

2.  That   the   switching   service   within   3  ^^^   peculiarly   within    the   competency  of 
mile*  of  the  trunk  line,  being  one  which  the  '    mission 

trunk  line  held  itself  out  to  perform  under  ^j  ^i,„„  ^  \  g  y  r_  Co.  r.  United 
the  through  rate   was  '  «""«    'f""f^  '  „  ^^ 

with    traasportation     when    performed  by  "        ',„    „  ,,,  .  n   n    A  wi  -^^ 

the  shipper  or  iU  agent;  but  that  switch-  R«P-  ^^^^  ?"''™"!.^    «  t  ^^'oS^  ^^ 

ing  for  V  greater  distance.  »>  performed,  SUtes.  216  U.  E.  481.  64  L.  ed    292,  30 

WM  purely  an  accessorial  .ervice.  Sup.    Ct.    Bep.    1B4;    Interstate   Commerce 

American  Sugar  Eef.  Co.  v.  Delaware,  L.  Commission  r.  Chicago  ft  A.  B.  Co.  216  U. 

A  W.  H.  Co.  200  Fed.  6S2;   Chicago  ft  A.  S.  470,  64  L.  ed.  291,  30  Sup.  a.  Rep.  MS; 

R.   Co.   T,   United   States.   28   L.RA..(N.S.)  InUratate    Commerce    Commission    V.    CU- 

561,  84  C.  C.  A.  324.  166  Fed.  601;  Fourche  eago,  B.  I.  ft  P.   R.  Co.  218  U.  S.   BS,  64 

River   Lumber   Co.   v.   Bryant   Lumber   Co.  L.  ed.  948,  30  Sup.  Ct.  Rep.  051;  Mitchell 

830  U.  S.  316,  323,  67  L.  ed.  1498,  1501,  33  Coal  ft  Coke  Co.  v.  PennsylvanU  B.  Co.  230 

Sup.  Ct.  Rep.  887;  General  Electric  Co.  v.  U.  S.  247,  67  L.  «d.  1472,  33  Sup.  Ct  Bep. 

New   York,  C.  ft  H.   R.   R.   Co.   14  Inters.  ei6;   Morrisdale  Coal   Co.  «.   Pennsylvania. 

Com.  Rep.  237;   Induatrial  Railways  Case,  r.  Qo.  230  U.  S.   304,  67   L.  ed.   1404,  33- 

29  Inters.  Com.  Rep.  212;   IntersUto  Com-  gup.  Ct.  Rep.  038;    Robinson  v,  Baltimore 

mcrce   Commission  v.  Diffenbaugh,   222   U.  4  o   B.  Co.  222  U.  S.  506,  60  L.  ed.  288,  JLS^ 

B.  42,  66  L.  ed.  83,   32  Sup.  Ct  Bep.  22;  g„       ^    j^^       1„.    United   SUtes  v.   Pa 

He  Allowances   for   Transfer   of   Sugar,   14  ^j^^  t  a.  R.  *  Nav.  Co.  228  U.  B.  87.  67^ 

Inter.     Com     Bep.    619;    Mitchell    Coal    ft  „      33  ^        ^  ^     ^3 

Coke  Co.  v.  Pennsylvania  B.  Co.  230  U.  8.  .  .       ,„,'„„^  /_._  u,  *i,-  r        ^    ■     m 

L  ft  W.  B.  Co.  14  Inter..  Com.  Bep.  240;  «"  "PO"  *»"  """rt"  «""«»  "rronw-"  -  ^ 

United  SUtes  v.  Baltimora  ft  0.  R.  Co.  831  ""■"*'  *>'  '•''■ 

U.  8.  £74.  203,  ante,  218,  887,  S4  Sup.  Ct.  IntersUte  Commerce  CommisdOB  t- 
t^  ^S  Louisville  ft  N.  R.  Co.  227  U.  S.  88,  67  t- 
3.'Heic«,  that  a  plant  facility  Up  line  ed.  431,  33  Sup.  a.  Bep.  IBB;  Inter*Ut« 
performing  this  service  within  the  3-mile  Commerce  Commission  v.  Union  P.  B.  Co- 
limit  was  entitled  to  an  allowance  under  |  222  U.  8.  641,  547,  66  L.  ed.  308.  311,  3£ 
15,  hut  to  no  diviaioB  out  ot  the  through  Sup.  Ct.  Rep.  108;  LoQiavLlIe  ft  N.  R.  Co- 
rate.  T.  United  SUtca,  197  Fad.  58. 
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Mr.  Otaarles  W.  Needham  argued  the 
auie,  and,  with  Mr.  Joseph  W.  Folk,  Bled 
■  brief  for  the  Interitite  Conimerce 


A  BwitchiDg  service  upon  s  private  siding 
or  spur  track  ia  4d  independent  service 
which  precedes  or  follows  a  line  haul. 

Dixon  T.  Centrsl  of  Georgia  R.  Co.  110 
Ga.  173,  3B  S.  E.  869. 

An  accessorial  service  allowed  to  a  single 
shipper  la  discriminatory  where  the  service 
waa  not  given  to  all  shippers  at  that  place. 

Wight  T.  United  States,  167  U.  S.  612,  42 
L.  ed.  £68,  17  Bnp.  Ct.  Rep.  822. 

Prior  to  the  enactment  of  tlie  "commod- 
ities elauie"  and  the  conference  of  power 
upon  the  ConuniuiMi  to  determine  whether 
or  not  rates  and  practices  by  railroadH  are 
unlawful,  and  to  prescribe  reasonable  rates 
and  practices  for  the  future,  this  court 
held  that  ■  practice  hf  two  line  carriers 
which  resulted  in  a  violation  of  the  Fed- 
eral act  prohibiting  discrimination  in 
transportation  rates  could  be  enjoined: 
that  the  court  could  look  through  the  forms 
adopted  by  the  carriers — the  business  in 
itself  then  being  otherwise  legitimate — to 
ascertain  whether  in  fact  it  resulted  in  a 
violation  of  the  act  to  reflate  commerce. 
New  York,  N.  H.  t  H.  R.  Co.  v.  InterstaU 
Commerce  Commission,  200  U.  8.  361,  JSO  L. 
«d.  51fi,  2C  Sup.  Ct.  Rep.  272.  The  power 
which  the  court  in  that  ease  exercised  has 
since  been  vested  In  this  Commisflion. 

The  fact  that  these  tap  line*  have  been 
Incorporated  by  proprietary  mill  owners, 
and  may  be  regarded  as  common  carriers 
a*  to  some  outside  trafSc,  does  not  prevent 
the  Commission  from  finding,  if  it  be  true, 
that  as  to  the  traffic  of  the  proprietary 
mill,  they  are  a  plant  facility  performing 
a  plant  service. 

Sante  Fe,  P.  k  P.  R.  Co.  v.  Grant  Broe. 
Constr.  Co.  228  U.  8.  177,  GT  L.  ed.  TS7,  33 
Snp.  Ct.  Rep.  474. 

The  act  to  regulate  commerce  prohibits 
rebating,  directly  or  indirectly,  "by  any.de- 
rlce  whatever." 

Armour  Packing  Co.  v.  United  States, 
sot  U.  S.  es,  52  L.  ed.  6B1,  28  Bup.  Ct.  Rep. 
4S». 

A  common  carrier  may,  however,  as  to 
soma  of  ita  work,  act  in  a  strictly  private 

Sante  Fe,  P.  A  P.  R.  Co.  v.  Grant  Rros. 
Conatr.  Co.  supra. 

And  it  may  at  to  certain  shippers,  and 
particularly  as  to  a  proprietary  company, 
be  a  mere  plant  facility,  and  perform  mere- 
ly plant*  or  industrial  services,  aa  distin- 
guished from  transportation   services. 

Crane  Irra  Works  T.  United  States,  209 
Fed,  238. 
Kf  Ii.  ad. 


Messrs.  Robert  Dun  lap  and  Jaiiiea  L. 
Coleman  argued  the  cause,  and,  with 
Messrs.  T.  J.  Norton  and  Gardiner  Lathrop, 
Qled  a  brief  for  the  Atchison,  Topeka,  Jt 
Santa  Fe  Railway  Company: 

The  tap  line  division  is  a  rebate,  and  the 
various  steps  taken  by  appellees  in  tfaeir 
attempts  to  legalize  such  rebate  are  mere 
devices  to  evade  the  payment  of  the  pub- 
lished tariff  rate  In  full.  The  Incorpora- 
tion of  the  various  tap  line  railroads  and 
the  other  stepa  taken  by  them  were  for  the 
sole  purpose  of  contiDulng,  under  the  name 
of  a  division,  the  old  open  rebate  which 
was  paid  direct  to  the  lumber  companies. 
Mssquerading  aa  railroads  the  lumber  com- 
panies were  making  their  trafHc  a  matter 
of  bargain  and  sale,  and  by  the  device  of 
a  secret  division  were  compelling  the  trunk 
lines  to  bid  against  each  other  in  the  dark 
for  ffiich  business.  Such  was  the  finding  of 
the  Interstate  Commerce  Commlssiont 

Illinois  C.  R.  Co.  V.  Interstate  CommefM 
Commission,  206  U.  6.  441,  444,  SI  L.  ed. 
1128,  1129,  27  Sup.  Ct.  Rep.  700. 

The  Federal  law  cannot  be  evaded  by  a 
resort  to  incorporation  under  a  state  stat- 
ute, for  ell  tluLt  may  be  done  under  the 
state  statute  is  subject  to  the  paramount 
Federal  law. 

Northern  Securltlea  Co.  v.  United  SUtes, 
103  U.  8.  197,  48  L.  ed.  879,  84  Sup.  Ct. 
Rep.  436. 

While  it  is  true,  perhaps,  that  each  of 
the  steps  taken  by  the  tap  lines  and  lumber 
companies  in  pureuance  of  this  scheme 
might  be  called  legal,  yet  they  result  in 
an  illegaUty. 

Swift  t  Co.  V.  United  States,  196  U.  B. 
37S,  49  L.  ed.  618,  2G  Sup.  Ct.  Rep.  876: 
Rrundred  v.  Rice,  40  Ohio  St.  640,  34  Am. 
St.  Rep.  SeS,  82  N.  E.  169. 

The  Commission  is  not  precluded  by  the 
mere  chsrter  or  professions  of  the  tap  line 
incorporation  papers  to  inquire  whether  It 
has  been  utilized  and  Is  being  used  as  a  de- 
vice to  circumvent  the  prohibitions  of  the 
interstate  commerce  law. 

United  States  v.  Milwaukee  Refrigerator 
Transit  Co.  142  Fed.  247;  B.  E.  Taenzer  ft 
Co.  V.  Chicago,  R.  I.  ft  P.  R.  Co.  112  0.  C. 
A.  103,  101  Fed.  MS,  B6  C.  a  A.  436,  170 
Fed.  240. 

Fictions  of  law  shall  not  be  permitted  to 
work  any  wrong. 

United  States  v.  1060  Bags  of  Coffee,  8 
Cranch,  416,  3  L.  ed.  608. 

When  logic  and  the  poUcr  of  a  state 
conflict  with  a  fiction  dne  to  historical  tra- 
dition, the  fiction  must  give  way. 

Blackstone  v.  Miller,  ISS  U.  8.  806,  47 
L.  ed.  445,  23  Sup.  Qt  Rep.  277. 

Courts  have  frequently,  and  especially  of 
late  years,  gone  bdtind  the  corporate  flc- 
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tloD  ami  «Mertaiiied  who  were  the  real  par- 
tlea  in  intereat,  in  order  to  prevent  the 
cariying  out  ol  either  some  fraud  or  some 
oircumvention  of  the  law. 

1  Cook,  Corp.  8tb  ed.  g  6,  pp.  31,  S2; 
i  Cook,  Corp.  Sth  ed.  gg  6G3,  6H4,  pp.  1972, 
1B74,  1D76,  1SS3-1&B7;  Be  Rieger,  1G7  Fed. 
600;  Miller  k  Lux  t.  Ea«t  Side  Canal  ft 
Irrig.  Co.  211  U.  S.  293,  63  L.  ed.  IS9,  20 
Sup.  Ct.  Rep.  Ill;  Lehigh  Uin.  k  Mfg.  Co. 
r.  KeUj,  ISO  U.  S.  327,  40  L.  tfd.  444,  16 
Sup.  Ct.  Rep.  307 ;  Kendall  v.  Elapperthal 
Co.  202  Fa.  G96,  02  Atl.  92;  Watson  v. 
Boaflls,  63  C.  C.  A.  536,  llfi  Fed.  157;  Sey- 
mour V.  Spring  Forest  Cemeter;  Asao.  144 
N.  Y.  340,  26  L.BJu  869,  39  N.  E.  805 -, 
Hunter  t.  Baker  Motor  Vehicle  Co.  190 
Fed.  066. 

Passing  from  these  cases  which  announce 
the  general  principle  that  incorporation 
•annot  cover  fraud,  we  come  to  cbhss  ia- 
Tolving  the  same  principle,  but  with  ref- 
erence to  facts  almost  identical  with  the 
^U  in  this  case. 

Southern  P.  Terminal  Co.  *.  Interstate 
Commerce  Commission,  219  U.  S.  498,  55 
L.  ed.  310,  31  Sup.  Ct.  Rep.  270;  United 
SUtes  T.  Union  Stock  Yard  ft  Transit  Co. 
220  U.  S.  2S6,  307,  309,  67  L.  ed.  226,  834, 
235,  33  Sup.  Ct.  Rep.  83;  E.  E.  Taenzer  ft 
Co.  T.  Chicago,  R.  1.  ft  P.  R.  Co.  95  C.  C.  A. 
436,  170  Fed.  240;  General  Electric  Co.  t. 
New  York  C.  ft  H.  R.  R.  Co.  14  Inters. 
Com.  Rep.  237;  Solvay  Process  Co.  v.  Dela- 
ware, L.  ft  W.  R.  Co.  14  Inters.  Com.  Rep. 
240;  Crane  B.  Co.  t.  Philadelphia  ft  R.  R. 
Coi.  IS  Inters.  Com.  Rep.  248;  Crane  Iron 
Works  V.  Central  R.  Co.  17  Inters  Com. 
Bep.  614;  B«  Transportation  of  Salt,  10 
Inters  Com.  Rep.  1 ;  Chicago  ft  A.  R.  Co.  t. 
United  SUtes,  2S  L.R.A.(N.S.)  6S1,  84  C. 
C.  A.  384,  lee  Fed.  6GS;  IndustrUl  Rail- 
ways CiBe,  29  Inters.  Com.  Rep.  212. 

The  tap  line,  as  was  found  by  the  InteT- 
■tate  Comnerce  Commission,  is  a  mere 
agency  of  the  lumber  company,  and  ia 
therefore,  as  to  the  traffic  of  the  lumber 
company,  no  more  a  common  carrier  than 
would  be  the  lumber  company  itself.  Be- 
ing an  agency  of  the  shipper,  the  tap  line 
cannot  secure  indirectly  for  the  sliipper 
that  rebate  which  the  shipper  could  not  have 
secured  directly. 

Crane  Iron  Works  t.  United  States,  200 
Fed.  238. 

It  seems  quite  clear  that  a  common  car- 
rier Is  one  who  carries  for  erpryone,  or  the 
pnhlic  in  general,  and  not  one  who  carries 
principally  for  himself.  Indeed,  in  so  far 
aa  a  railroad  company  may  carry  free  for 
Urn  own  use  or  in  its  own  interest,  it  Is 
a  private  carrier,  and  as  to  such  tranio 
the  rsilroad  company  is  not  sn'iji'ct  tn  the 
prohibitions  of  the  interstate  commerce 
law  aimed  against  common  carriers. 


Santa  Fc,  P.  ft  P.  R.  Co.  v.  Grant  Broa. 
Constr.  Co.  288  U.  S.  177,  67  L.  «d.  787, 
33  Sup.  Ct.  Rep.  474. 

Yet  no  one  would  contend  that  the  rail- 
road company,  because  it  is  a  commcm  car- 
rier, could  lawfully,  in  respect  to  its  own 
property,  prefer  itaelf,  directly  or  indirect- 
ly, in  respect  to  the  transportation  or  mar- 
keting of  the  same  over  that  of  other  stdp- 

New  York,  N.  H.  ft  H.  B.  Co.  *.  Inter- 
state Commerce  Commission,  2D0  U.  8.  361, 
50  L.  ed.  615,  26  Sup.  Ct.  Rep.  872. 

In  many  cases  where  roads  of  this  char- 
acter have  come  before  the  courts  upon 
matters  requiring  the  court  to  ascertain 
their  true  nature,  it  has  been  held  that 
they  were  not  common  carrier*. 

Wade  V.  Luteher  ft  U.  Cypress  Lumber 
Co.  S3  L.BA.  255,  20  C-  C.  A.  616,  41  U.  8. 
App.  45,  74  Fed.  517;  Demko  v.  Carbon 
Hill  Coal  Co.  69  C.  C.  A.  74,  133  Fed.  162; 
Williams  v.  Northern  Lumber  Co.  113  Fed. 
382;  Eastern  ft  W.  Lumber  Co.  *.  Rayl^, 
86  C.  C.  A.  296,  157  Fed.  532;  E.  E.  Taca- 
ser  ft  Co.  T.  Chicago,  R-  I.  ft  P.  R.  Co.  95 
C.  C.  A,  436,  170  Fed.  240;  McKilvergan  v. 
Alexander  ft  E.  Lumber  Co.  124  Wis.  60, 
102  N.  W.  332,  17  Am.  N^.  Bep.  761. 

Messrs.  H,  H.  Garwood  and  Lather  M. 
Walter  argued  the  cause,  and,  with  Mr. 
W.  B.  Thurmond,  flied  a  brief  for  appel- 

Tba  Commission  has  already  held,  and 
rightly,  that  since  the  act  did  not  derine 
the  term  "common  carrier,"  the  Commis- 
sion must  look  to  the  common  law  for  tbe 
definition. 

Manufacturers'  B.  Co.  t.  St.  Louis,  I.  M. 
ft  S.  R.  Co.  21  Inters.  Com.  Bep.  312. 

Ths  service  performed  by  each  of  the  ap- 
pellee railroads  herein  is  a  service  of  trans- 
portation by  a  common  carrier  ,  railroad 
within  the  meaning  of  the  act  to  regulate 


Columbia  Conduit  Co.  v.  Com.  90  Pa. 
307,  14  Mor.  Min.  Rep.  107;  Olouceater 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
89  L.  ed.  168,  1  Inters.  Com.  Bep.  388,  6 
Sup.  Ct.  Rep.  826;  Kansas  ft  T.  Coal  B. 
Co.  v.  Northwestern  Coal  ft  Min.  Co.  Ifll 
Mo.  288,  61  L.B.A.  936,  84  Am.  St  Rep. 
717,  61  8.  W.  864;  Butte,  A.  ft  P.  B.  Co. 
T.  Montana  Union  B.  Co.  16  Mont.  604,  SI 
L.R.A.  29B,  50  Am.  8t.  Rep.  SOS,  41  Pac 
232;  Bridal  Veil  Lumber  Co.  v.  JohnsoB, 
30  Or.  205,  34  L.RJ^.  368,  60  Am.  St.  R^. 
818,  46  Pac.  790;  Madera  R.  Co.  t.  Ray- 
mond Granite  Co.  S  CaL  App.  668,  87  Pac 
27:  Contra  Costa  Coal  Mines  R.  Co.  T. 
Moss.  23  Cal.  323;  Kettle  River  B.  Co.  t. 
Fs-'irn  R.  Co.  41  Minn.  461,  0  L.RJi.  Ill, 
43  N.  W.  473;  BUto,  DeCamp,  ProMcutar. 
T.  Blbemii  Unde^romid  K.  Co.  47  N.  J. 
%B4  V.  a 
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L.  46;  Ulmer  r.  Lfane  Rock  R.  Co.  08  Me. 
SSI,  M  L.R.A.  SB7,  ST  Atl.  1001;  Amoa 
Kent  Lumber  k  Brick  Co.  v.  Tax  AssMior, 
114  La.  86S,  38  So.  S8T;  Chapmkn  v.  Trin- 
ity V«ney  *  N.  R.  Co.  —  Tex.  dr.  App.  — , 
ISS  B.  W.  440;  GreMy  Creek  Mineral  Co. 
Y.  Eljr  Jelliro  Coal  Co.  132  Kj.  092,  110 
8.  W.  1189;  United  Stites  ex  rel.  Atty. 
Oen.  T.  Delaware  &  H.  Co.  213  U.  B.  800, 
417,  S3  L.  ed.  830,  80S;  29  Sup.  Ct.  Rep, 
S27;  United  States  v.  Union  Stock  Yard 
k  Transit  Co.  220  U.  B.  280,  07  L.  ed.  820, 
SS  Sup.  Ct.  Rep.  83;  United  State*  t.  Balti- 
more k  0.  R.  Co.  231  U.  8.  2T4,  ante,  218, 
34  Sup.  Ct.  Rep.  Tfi. 

The  appellee  railroads  are  not  plant  ttt- 
eilitiea,  and  do  not  perform  a  plant  facility 
aerrice  for  the  appellee  lumber  eooipanies 

Beaumont  k  0.  N.  R.  Co.  r.  Atchiaoo,  T. 
k  B.  F.  R.  Co.  24  Interi.  Com.  Rep.  103; 
Crane  Iron  Worka  t.  Doited  SUte«,  20S 
Fed.  238. 

There  was  no  evidence  upon  which  the 
Commiaaion  could  haae  its  finding  tliat  the 
participation  by  the  appellee  railroads  in 
joint  rates  upon  the  logs  and  lumber  of  the 
appellee  lumber  companies  constitutes  an 
undue  and  nnrcaaonable  preference,  or  sub- 
jects ahy  party  to  unjust  discrimination 
within  the  meaning  of  the  act  to  regulate 


F.  H.  BenvcT  4  Co.  t.  Union  P.  R.  Co. 
170  Fed.  40a,  222  U.  S.  42,  60  L.  ed.  83,  32 
Sup.  Ct.  Rep.  22;  Mitchell  Coal  k  Coke 
Co.  T.  Pennsylvania  R.  Co.  230  U.  S.  247, 
204,  205,  277,  07  L.  ed.  1472,  1479,  1480, 
1484,  33  Bnp.  Ct.  Rep.  910. 

Mr.  W}Ile  M,  Barrow  argued  the  cause, 
and,  with  Mr.  RufTm  G.  Pleasant,  Attorney 
General  of  Louiaiana,  filed  a  brief  for  the 
Railroad    Comniission    of   Louisiana: 

We  cannot  apprehend  how  any  doubt 
■honld  arise  as  to  the  standing  of  these 
railroads  as  common  carriers. 

Winona  R.  Co.  v,  Blake,  94  U.  S.  180, 
24  L.  ed.  90;  Agee  v.  Louisville  k  N.  R. 
Ca  142  Ala,  344,  37  So.  080;  Amos  Kent 
LumlKT  k  Brick  Co.  v.  Tax  Aasesaor,  114 
La.  802,  38  So.  587;  New  York  C.  R.  Co. 
T.  Lockwood,  17  Wall.  357-384,  21  L.  ed. 
027-042;  Ulmer  v.  Lime  Rock  R.  Co.  98 
Ue.  679.  00  L.Ii.A.  387,  57  Atl.  1001 ;  State, 
De  Camp,  Prosecutor,  v.  Hibernia  Under- 
ground R.  Co.  47  N.  J.  L.  43;  National 
Docks  R,  Co.  V.  Central  R,  Co.  32  N.  J. 
Eq.  765;  diicago,  B.  &  N.  R.  Co.  v.  Porter, 
43  Minn.  627,  48  N.  W.  76;  Phillips  v. 
Watson,  03  Iowa.  28.  16  N.  W.  059:  Chi- 
eafM)  DocV  i  Canal  Co.  v.  Oarrity,  116  Til. 
156.  3  N.  E.  AiH:  Gavlord  v.  Chicago  Sani- 
t*ry  DIst.  204  III.  670,  83  L.R.A.  682,  98 
Am.  St.  Rep.  230,  08  M.  E.  622;  Butte,  A. 
fc  P.  R.  Ca  T.  Montana  Union  B.  Co.  IB 


Mont.  004,  31  L.R.A.  298,  00  Am.  St.  Rep. 
508,  41  Pac.  232;  Lake  Superior  k  iL  R. 
Co  *.  United  St«tes,  93  U.  S.  442,  23  L.  ed. 
060;  United  SUtea  v.  Union  Stock  Yard  k 
Transit  Co.  220  U.  8.  2S6,  S7  L.  ed.  220, 
33  Sup.  Ct.  Rep.  83;  Norway  Plains  Co.  v. 
Boston  t  M.  R.  Co.  1  Oray,  203,  01  Am. 
Dec.  423. 

The  Fourta  hnve  always  taken  judicial 
notice  of  the  fact  that  a  railroad  company 
is  a  common  carrier  where  a  atatute  de. 
clarea  it  to  be  iuch,  and  declaration  and 
proof  of  such  a  fact  it  unnecessary. 

Caldwell  v.  Richmond  ft  D.  R.  Co.  B9 
Ga.  600,  16  S.  E.  078;  Denver  ft  R.  G.  B. 
Co.  T.  Cahill,  8  Colo.  App.  1S8,  46  Pac  280. 

Mr.  Justice  Day,  alter  making  the  for*. 
going  statement,  delivered  the  opinion  ot 
the  court; 

A  preliminary  objection  is  made  to  tha 
jurisdiction  of  the  commerce  court  in  that 
the  order  of  the  Commlasion  ia  not  review- 
able because  merely  of  a  n^atlve  char- 
acter. The  commerce  court  examined  this 
question,  and  in  view  of  the  amended  order 
of  October  30,  1912,  reaclied  the  concluaion 
that  the  order  was  affirmative  in  it*  nature, 
and  of  a  character  permitting  of  review  hy 
proper  proceedings  in  that  court  under  the 
act  giving  it  jurisdiction  in  such  caaea.  We 
find  no  reason  to  differ  with  thia  conclusion, 
and  are  of  opinion  that  the  commerce  court 
bad  jurisdiction  in  the  ease. 

It  Is  further  insisted  upon  the  authority 
of  Proctor  ft  0.  Co.  T.  United  States,  220 
U.  S.  282,  ee  L.  ed.  1091,  32  Sup.  Ct.  Rep. 
781,  and  other  cases  in  thia  court  which 
have  followed  that  decision,  that  in  the 
present  case*  the  decision  rests  upon  cod- 
elusions  of  the  Commission  aa  to  matters 
of  fact  only,  which  are  within  the  sole 
jurisdiction  of  that  body,  and  not  review- 
able in  the  courts.  But  we  shall  consider 
the  case  upon  the  findings  of  fact  preced- 
ing this  opinion,  which  are  identical  with 
those  made  by  the  Commiaaion,  and  teat 
the  conclusions  reached  a*  matters  of  law, 
giving  proper  consideration  to  mattera  of 
fact  which  are  not  in  dispute. 

The  final  decree  of  the  commerce  court 
vacated  and  set  aside  the  portion  of  the 
Commission's  order  reading  aa  follows: 

"That  the  tracks  and  equipment  with 
reapect  to  the  industry  of  the  aeveral  pro- 
prietary companies  are  plant  faciiitiea,  and 
that  the  service  performed  therewith  for 
the  [S3]  respective  proprietary  lumber  com- 
panies in  moving  logs  to  thslr  respective 
mills,  and  performed  therewith  In  moving 
the  products  of  tbe  mill*  to  the  trunk  lines, 
Is  not  a  service  of  transportation  hy  a 
common  carrier  railroad,  but  ta  a  plant 
service  by  a  plant  facUilgr;  and  that  any 
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aUowBQce*  or  divisions  out  of  the  rate  on 
acMiunt  thereof  are  unlawful  and  result  In 
undue  and  unreaaonable  preferences  and  un- ' 
just  diacriminations,  as  found  in  tlie  said 

"3.  It  is  ordered,  that  the  principal  de- 
fendanta  [trunk  lines,  naming  tbem],  be, 
and  they  are  herebj,  notified  and  required 
to  cease  and  desist,  and  for  a  period  of  two 
year*  hereafter,  or  until  otherwise  ordered, 
to  abstain  from  making  any  such  allow- 
ances to  anj  of  the  abore-named  parties  to 
the  record  in  respect  of  any  such  above-de- 
scribed service." 

The  question  now  before  this  court  is  the 
eorrectneas  of  this  decree. 

A  perusal  of  the  findings  and  orders  of 
tha  Commission  make  it  apparent  that  the 
grounds  of  decision  upon  which  it  proceed- 
ed were  two;  first,  that  these  roads  were 
mer«  plant  facilities;  second,  that  they 
were  not  common  carriers  as  to  proprietary 
traffic.  The  Commission  held  that  before 
incorporation  they  were  plant  facilities,  and 
that  after  incorporation  they  remained 
snch.  What  the  Commission  means  by 
plant  facilities  may  be  gathered  from  a 
consideration  of  some  of  its  decisions.  In 
General  Electric  Co.  v.  New  York  C.  ft  H. 
R.  R.  Go.  14  Inters.  Com.  Rep.  237,  a  net- 
work of  interior  switching  tracks,  con- 
structad  to  meet  the  necessities  of  the  busi- 
ness, were  held  to  be  mere  plant  facilities. 
The  same  principle  was  applied  to  the  in- 
ternal trackage  of  large  industrial  plants 
in  Bolvay  Process  Co.  v.  Delaware,  L.  ft  W. 
R.  Co.  14  Inters.  Com.  Rep.  24tt.  Theas 
systems  of  internal  trackage  were  not  com- 
mon carriers,  and.  however  extensive,  were 
intended  to  and  did  furnish  service  for  th« 
plants  which  owned  and  [84]  operated  them. 
But  a  common  carrier  performing  service 
as  such,  regulated  and  opera  tM  un<ler 
competent  authority,  as  observed  by  Com- 
missioner Prouty  in  Kaul  Lumber  Co.  v. 
Central  of  Georgia  R.  Co.  20  InUrs.  Com. 
Rep.  4B0,  4SQ,  is  no  longer  a  mere  ap- 
pendage of  a  mill,  "but  a  public  institu- 
tion." It  thus  becomes  apparent  that  the 
real  qneetion  in  these  cases  is  the  true 
character  of  the  roads  here  involved.  Are 
they  plant  facilities  merely,  or  common 
earrien    with    rights    and    obligations    aa 

It  is  Insisted  that  these  roads  are  not 
carriers  because  the  most  of  their  traffic 
is  in  their  own  logs  and  lumber,  and  that 
only  a  small  part  of  the  tralSc  carried  li 
the  property  of  others.  But  this  conclusion 
loses  sight  of  the  principle  that  the  extent 
to  which  a  railroad  la  in  fact  used  does 
not  determine  the  fact  whether  it  is  or  is 
not  a  common  carrier.  It  is  the  right  of 
the  public  to  use  the  road's  faellitiea  and  to 


demand  service  of  it,  rather  than  the  extort 
of  ita  husineas,  which  is  the  real  eriterloa 
determinative  of  its  character.  This  priaei- 
pte  has  been  frequently  recognized  in  the 
decision  of  the  oonrta.  We  need  not  eita 
the  many  state  case*  in  which  it  has  beca 
BO  held,  in  view  of  the  fact  that  the  saina 
principle  was  laid  down  in  the  late  eaae 
of  Union  Lime  Co.  v.  Chicago  ft  N.  W.  R. 
Co.  233  U.  8.  211,  ante,  024,  &t  Sup.  Ct 
Rep.  622.  In  that  case  the  supreme  eonrt 
of  Wisconsin  sustained  the  extension  of  a 
spur  track  to  reach  the  qnarriea  and  lime 
kilns  of  a  single  company  aa  a  poblio  nss 
authoritlng  the  exercise  of  tha  right  of  eml- 
ment  domain,  and  this  court  affirmed  the 
judgment.  Dealing  with  the  camtention 
that  the  Wiaconstn  statute  was  invalid 
because  it  authorized  action  appropriating 
property  upon  the  exigency  of  a  privats 
business,  this  court  said  (p.  221)  : 

"A  spur  may,  ct  the  outaet,  lead  only  to 
a  single  industry  or  establishment;  it  m^ 
be  constructed  to  furnish  an  outlet  for  the 
products  of  a  particular  plant;  its  coat  may 
be  defrayed  by  those  in  special  need  of  its 
service  at  the  [2S]  time.  But  none  the  less, 
by  virtue  of  the  conditions  under  which  it 
is  provided,  the  spur  may  constitute  at  all 
times  a  part  of  the  transportation  tacilitiea 
of  the  carrier  which  are  operated  under  the 
obligations  of  public  service  and  are  sub- 
ject to  the  regulation  of  public  authority. 
As  was  said  by  this  court  in  Hairston  v. 
Danville  ft  W.  R.  Co.  208  U.  S.  008,  S2  L. 
ed.  641,  28  Sup.  Ct.  Rep.  331,  13  Ann.  Gas. 
lOOB:  'The  uses  for  which  the  track  was 
desired  are  not  the  less  public  because  the 
motive  which  dictated  its  location  over  this 
particular  land  was  to  reach  a  private  in- 
dustry, or  because  the  proprietors  of  that 
industry  contributed  in  any  way  to  the 
cost.'  There  is  a  clear  distinction  between 
spurs  which  are  owned  and  operated  by  a 
common  carrier  aa  a  part  of  its  system  and 
under  its  public  obligation,  and  merely  pri- 
vate sidings.  See  State,  De  Camp,  Prosecu- 
tor, V.  Hibernia  Underground  R.  Co.  47  N. 
J.  L.  43;  Chicago,  B  ft  N.  R.  Co.  t.  Porter, 
43  Minn.  627,  46  N.  W.  75;  Ulmer  v.  Lime 
Rock  R.  Co.  08  Me.  579,  66  LJI.A.  387,  67 
Atl.  101;  St.  Louis,  I.  M.  ft  S.  R.  Co.  t. 
Petty,  S7  Ark.  359,  20  L.RA.  434,  21  B.  W. 
884;  Dietrich  v.  Murdoek,  42  Uo.  27S;  Bed- 
ford Quarries  Co.  t.  Chicago,  I.  ft  L.  R.  Co. 
176  Ind.  303,  3B  L.RjI.(N.B.]  041,  04  N. 
E.  328." 

The  C<KnmIsBion  has  recognlied  this 
principle  as  applicable  to  tap  line*,  fOi  la 
Central  Yellow  Pine  Aaso.  v.  Viekabnrg,  B. 
ft  P.  R.  Go.  10  Inters.  Com.  Rep.  103,  IM, 
it  said: 

"Whils  these  logging  roads  are  almost  or 
qnite  without  coceptloii   Bill  propoaitioos 
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M  the  ouUet,  built  exeliuivel;  tor  the  pur- 
poM  of  truuporting  loga  to  the  mill,  they 
■oon  reach  m  point  whero  thej  engage  in 
other  buaineM  to  a  greater  or  leaa  extent 
As  the  length  of  the  road  increaaes,  aa  the 
lumber  is  talcen  off  and  other  opeiatians  ob- 
tain a  foothold  along  the  line,  varioua  com- 
moditiee  bealde*  lumber  are  transported, 
and  thia  bniineu  gradually  develops  until 
in  several  casea  what  nras  at  Brat  a  log- 
ging road  pure  and  simple  has  become  a 
common  carrier  ol  miscellaneous  freight 
and  passengers.  Almost  all  these  lines, 
even  where  they  are  run  aa  private  enter- 
prlsea,  [S6]  do  more  or  less  outside  trans- 
portation, and  it  would  be  difficult  to  draw 
any  line  of  demarcation  between  the  logging 
road  as  such  and  the  logging  road  which 
haa  become  a  general  carrier  of  freight." 

Thla  repreaentation,  it  is  contended  by 
the  attorney  general  of  Louisiana,  who  ap- 
pears here  In  behalf  of  the  Louisiana  Rail- 
road Commission,  Interrener,  is  aptly  de- 
scriptive of  the  growth  and  development  of 
railroads  In  that  state. 

Furthermore,  these  roads  are  common 
carriers  when  tried  by  the  test  of  organi- 
Eation  for  that  purpose  under  competent 
l^islatioD  of  the  state.  They  are  so  treat- 
ed by  the  public  authorities  of  Uie  state, 
who  insist  in  thia  case  that  they  arc  such, 
and  submit  in  oral  discussion  and  printed 
briefs  cogent  arguments  to  justify  that  con- 
clusion. Tbejr  are  engaged  in  carrying  for 
hire  the  goods  of  those  who  see  fit  to  em- 
ploy them.  They  are  authorized  to  exer- 
cise the  right  of  eminent  domain  by  the 
state  of  their  incorporation.  They  were 
treated  and  dealt  with  as  common  carriers 
by  connecting  systems  of  other  carriers, — a 
eireumatance  to  be  noticed  in  determining 
their  true  character.  United  Statea  t. 
Union  Stock  Yard  t  Transit  Co.  228  U.  S. 
£Ba,  fiT  L.  ed.  226,  33  Sup.  Ct.  Rep.  83. 
They  are  engaged  in  transportation  as  that 
term  is  defined  in  the  commerce  act  and 
deacribed  in  decisions  of  this  court.  Coe 
r.  Errol,  116  V.  S.  617,  29  L.  ed.  716,  6 
Eup.  Ct.  Rep.  476;  Covington  Stock- Yards 
Co.  T.  Keith,  18»  U.  8.  128,  36  L.  ed.  73, 
11  Sup.  Ct.  Rep.  481 ;  Southern  F.  Terminal 
Co.  T.  Interstate  Commerce  Commission, 
219  D.  B.  408,  66  L.  ed.  310,  31  Sup.  Ct 
Bep.  270;  United  States  t.  Union  Stoclc 
Yard  ft  Transit  Co.  supra. 

Applying  the  principles  which  we  have 
stated  as  determinative  of  the  character  of 
theaa  roads,  and  without  repeating  the  facts 
ooneemlng  them,  they  would  seem  to  All 
Alt  the  requirements  of  common  carriers  ao 
mployed,  unless  the  grounds  upon  which 
tb^  were  determined  not  to  be  such  by  the 
Coauniasion  are  adequate  to  that  end.  The 
CoBimission  itaelf  aa  to  all  shippera  otber 
tS  Lu  ed. 


than  those  controlled  by  the  so-called  pro- 
prietary companies  treated  [X7]  tttem  aa 
common  carriers,  for  it  has  ordered  the 
trunii  lines  to  re-establish  through  routes 
and  joint  ratee  as  to  such  traffic.  But,  saya 
the  government  (and  it  insists  that  this  tact 
alone  might  well  control  the  decision),  the 
roads  are  owned  by  the  persons  who  also 
own  the  timber  and  mills  which  they  prin- 
cipally serve. 

This  fact  Is  not  shown  to  be  Inconsistent 
with  the  laws  of  the  state  in  which  they 
are  organized  and  operated.  On  the  con- 
trary, the  public  authorities  of  tliat  state 
are  here  insisting  that  these  companies  are 
common  carriers.  Congress  baa  not  mad* 
It  illegal  for  roads  thus  owned  to  operate 
in  interstate  commerce.  While  Congreas, 
in  enacting  the  commodities  clause  amend- 
ing I  1  of  the  act  to  regulate  commeroe  (94 
SUt.  at  L.  GB4,  chap.  3ii91,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  12S8),  sought  to  divorce 
transp<»'tation  from  production  and  manu- 
facture, and  to  malce  traosportation  a  busi- 
ness of  and  by  itself,  unaltied  with  manu- 
facture and  production  in  which  a  carrier 
was  itself  interested,  the  debates,  which 
may  be  resorted  to  for  the  purpose  of  as- 
certaining the  situation  which  prompted 
this  legislation,  show  that  the  situation  tn 
some  of  the  states  as  to  the  logging  indnt- 
try  and  transportation  was  sharply  brought 
to  the  attention  of  Congress,  and  led  to  tlw 
exemption  from  the  commodities  clause  of 
timber  and  the  manufactured  product* 
thereof,  thus  Indicating  the  intention  to 
permit  railroads  to  haul  such  lumber  and 
'products  although  it  ownod  them  itaeU. 
And  that  Congress  had  the  constitutional 
power  to  enact  such  exemption  waa  held  in 
United  States  ex  reL  Atty.  Gen.  v.  Delft- 
ware  k  H.  Co.  213  U.  8.  366,  416,  417,  6S 
Ij.  ed.  63a,  8GZ,  353,  20  Sup.  Ct.  Rep.  627. 
This  declaration  of  public  policy  which  is 
now  part  of  the  commeroe  act  cannot  be 
ignored  in  interpreting  the  power  and  aa- 
thority  of  the  Commission  under  the  act. 
The  discussion  resulting  in  the  action  of 
Congress  shows  that  railroads  built  and 
owned  by  the  same  persons  who  own  the 
timber  were  regarded  as  essential  to  the  de- 
velopment of  the  timber  regions  in  the 
Southwest,  [SB]  and  the  necessKy  of  such 
roads  wo*  dwelt  upon  and  set  forth  with 
ample  illustration  by  Commiasioner  Prouty 
in  his  concurring  opinion  in  thia  case. 

As  we  have  said,  the  Commission  by  its 
order  herein  required  the  trunk  lines  to  re- 
establish through  routes  and  joint  rates  as 
to  property  to  be  transported  by  other* 
than  the  proprietary  owners  over  the  t*p 
lines.  Thia  order  would  of  Itaelf  create  » 
discrimination  against  pr<9rietary  ownera. 
for  lumber  products  are  carried  frtan  this 
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territory  upon  blanket  ratei  ftpplJeablp  to 
atl  ffitbin  its  limita.  It  follow*  that  inde- 
peodent  owDera  would  get  this  blanket  rate 
for  the  entire  haul  of  their  producla  while 
proprietarj  ownera  would  pay  th«  ume 
rate  plui  the  cost  of  getting  to  the  trunk 
line  over  the  tap  line.  The  Commiuion, 
by  the  effect  of  Its  order,  recognizes  tliat 
railroads  organized  and  operated  as  these 
tap  lines  are,  if  owned  by  others  than  those 
who  own  the  timber  and  mills,  would  be 
entitled  to  be  treated  as  common  carriers 
and  to  participate  in  joint  rates  with  other 
carriers.  We  think  the  Commission  ex- 
ceeded its  authority  when  it  eoudemned 
these  roads  as  a  mere  attempt  to  evade  the 
law  and  to  secure  rebates  and  preference* 
for  themselves. 

It  is  doubtless  true,  as  the  Commission 
■mply  shows  In  its  full  report  and  supple- 
mental report  in  these  cases,  that  abuses 
exist  in  the  conduct  and  practice  of  these 
lines  and  in  their  dealings  with  other  car- 
riers, which  have  resulted  in  unfair  advan- 
tages to  the  owners  of  .some  tap  lines  and 
in  discriminations  against  the  owners  of 
others.  Because  we  reach  the  conclusion 
thst  the  tap  lines  involved  in  these  spprals 
are  common  carriers,  as  well  of  proprietary 
as  nonproprietary  traffic,  and  as  such  en- 
titled to  participate  in  joint  rates  with 
other  common  carriers,  that  the  determi- 
nation falls  far  short  of  deciding-^indeed, 
does  not  at  all  decide — that  the  division  of 
such  joint  rates  may  be  made  at  the  will 
of  the  carriers  involved  and  without  any 
power  of  tlie  Commission  to  control.  That 
body  has  the  [29]  authority  and  it  is  iU 
duty  to  reach  all  unlawful  discriminatory 
practices  resulting  in  favoritism  and  unfair 
advantages  to  particular  shippers  or  csrriers. 
It  is  not  only  within  its  power,  but  the 
law  makes  it  the  duty,  of  the  Commission 
to  make  orders  which  shall  nullify  such 
practices  resulting  in  rebating  or  prefer- 
ences, whatever  form  they  take  and  in  what- 
soever guise  they  may  appear.  If  the  di- 
visions of  joint  rates  are  such  as  to  amount 
t«  rebates  or  discriminations  in  favor  of 
the  owners  of  the  tap  lines  l>ecauBe 
of  their  disproportionate  amount  in  view  of 
the  service  rendered,  it  is  within  the 
province  of  the  Commission  to  reduce  the 
amount  so  that  a  tap  line  shall  receive  just 
compensation  only  for  what  it  actually 
does. 

For  the  reasons  stated,  we  think  the 
Commerce  Court  did  not  err  In  reaching  its 
conclusion   and  decisim,   and   it*  judgment 


(8m  B.  C.  Reporter's  ed.  29-30.) 
Carriers  ••  Up  lines  ^  division  of  Jolat 

A  "tap  line"  railroad  is  entitled  to  the 
seme  allowance  from  the  trunk  lines  out  ol 
joint  through  rate*  for  lo^  and  lumber 
□flered  to  such  tap  line  by  its  proprietary 
company  as  it  receives  out  of  ttie  joint 
rate  for  nonproprietary  log  and  lumber 
traffic,  in  view  of  the  exception  in  favor  of 
lumber  and  manufactured  products  thereof 
contained  in  the  provisions  of  the  Hepburn 
act  of  June  29,  1906  (34  StaL  at  L.  684, 
chap.  3691,  U.  6.  Comp.  SUt  Supp.  1911, 
p.  1288),  forbidding  railway  carriers  to 
transport  In  interstate  commerce  article* 
or  commodities  with  which  they  are  as- 
sociated or  in  which  they  are  Interested. 
[Far  other  csies,  wb  Carriers,  UI_  la  Dlxsst 

Sup.   Ct   1B08.] 
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APPEAL  from  the  United  SUtes  (Com- 
merce Court  to  review  a  decree  an- 
nulling in  part  an  order  of  the  Interstalc 
Commerce  Commission  under  which  a  tap 
line  railroad  was  denied  the  right  to  receive 
tike  same  allowance  from  the  trunk  linu 
out  of  the  joint  through  rate*  for  proprie- 
tary as  for  nonproprietary  log  and  lumber 
traffic .     Affirmed. 

See  same  case  below,  209  Fed.  260. 

The  facts  are  stated  in  the  opinion. 

Mr.  Blnchburn  Esl^rllne,  Special  As- 
sistant to  the  Attorney  General,  argurd 
the  cause,  and,  with  Solicitor  Qeneral  Davii 
and  Ur.  Karl  W.  Klrchwey,  filed  a  brief  for 
the  United  States. 

Mr.  Cliarles  W.  Net^hun  argued  the 
cause,  and,  with  Mr.  Joseph  W.  Folk,  filed 
a  brief  for  the  Interstate  (Commerce  Con- 
Mr.  William  A.  Olaagow,  Jr.,  arsusd 
the  cause,  and,  with  Mr.  Jsmes  M.  Bs^ 
Rled  a  brief  for  appellee: 

The  commerce  conrt  had  jurisdietlaB  of 
the  complainant's  bill  and  power  to  grant 
the  relief  prayed. 

Procter  k  O.  Co.  v.  United  SUtea,  Z2S 
U.  B.  282,  293,  SB  L.  ed.  1091,  1098,  3S 
Sup.  Ct.  Rep.  7B1. 

Having  fixed  the  proper  and  legal  Jolot 
rate  on  lumber  and  forest  prodneta,  the 
Commission  had  no  power  to  prcMrib*  tbs 
proportion  or  division  of  sneh  rate  to  b* 
received  by  each  carrier  party  thereto,  n- 
less  the  ewriers  should  UU  t»  agns  «B«ag 
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thoDMlvM  npoD  the  apportioameut  <a 
Tiaion  thereof. 

lutentaU      Commerce      Commisaion 
Northern  P.  R.  Co.  216  U.  S.  538,  645,  54 
L.  ed.  e08,  OOg,  30  Snp.  Ct  B«p.  417, 

The  [act  that  a  companj  abippitig  ori 
line   of   railroad   owni   the   stock   of   that 
road    doe*   not    determine    the    question 
whether  the  road  ia  a  eommon  carrier  or 

Re   DiviBionE  of  Joint  Ratei,    10  Inten. 
Com.  Rep.  399;  Crane  R.  Co.  t.  Philadelph 
ft  R.  R.  Co.  IS  Inters.  Com.  Rep.  262. 

If  complainant  is  a  common  carrier, 
must  be  entitled  to  its  share  of  interstate 
rates.  The  law  enjoins  that  ver;  thing 
upon  the  litigating  parties,  and  it  oijoins 
upon  the  Interstate  Commerce  Commission, 
upon  proper  showing  and  conditions,  the  en- 
forcement of  that  law. 

Malvern  ft  F.  Valley  R.  Co.  t.  Chicago, 
R.  I.  ft  P.  R.  Co.  182  Fed.  686. 

Mr,  Justice  Day  delivered  the  opinion  of 
the  court: 

The  appellee,  the  Butler  County  Railroad 
Company,  tiled  with  the  Interstate  Com- 
merce Commission  its  petition  asking  for 
the  re-establishment  of  through  routea  and 
Joint  rates  with  certain  trunk  lines,  which 
was  consolidated  with  and  decided  upoo  the 
same  record  aa  the  complatnta  before  the 
Commission  in  the  Tap  Line  Case  involved 
In  [3X]  the  prevlons  cases  Nos.  BZ9  to  83S, 
just  decided,  234  U.  S.  1,  ante,  1185,  S4  Sup. 
Ot.  Rep.  741.  The  general  statement  of  the 
Commisaton  in  its  report  and  supplemental 
report,  flted  April  23  and  May  14,  1012  (23 
Inters.  Com.  Rep.  S77,  fi4B),  referred  to  in 
thoae  eases,  preceded  the  following  findings 
of  fact: 

The  Butler  County  Railroad  Company, 
the  Brooklyn  Cooperage  Company,  which 
owns  the  railroad  company,  and  the  Great 
Western  Land  Company,  owning  moat  of 
the  timber  reached  by  the  railroad,  are  all 
subsidiaries  of  the  American  Sugar  Refln- 
Init  Company. 

The  tap  line,  which  was  acquired  from 
the  cooperage  company,  consist  of  a  sec- 
tion  of  track  at  Linittcad,  near  Poplar  Bluff, 
Miasouri,  extending  into  the  plant  of  the 
cooperage  company,  and  connecting  It  with 
the  St.  Louis,  Iron  Mountain  ft  Bouthem 
Itailway  and  the  St.  Louis  L  San  Francisco 
Railroad,  which  are  within  three-quarters 
of  a  mile  of  the  plant,  and  the  principal 
track  extending  shout  7  miles  from  Lowell 
Junction,  a  station  on  the  Iron  Mountain, 
71  miles  from  Poplar  Bluff,  to  Baileys,  with 
a  branch  about  3  miles  from  Rossville,  an 
litteniiedtat«  point,  and  with  trackage 
rights  over  unincorporated  spurs  from 
Baileys   beUmgiiig   to   the    cooperage   com- 


pany,  and,  over  the  Iron  Mountain  from 
Lowell  Junction  to  Poplar  Bluff,  paying  tor 
the  latter  aSe.  a  train  mile  fw  2S  cars.  It 
haa  2  locomotives,  2  passenger  coaches,  8 
cabooses,  and  about  100  freight  and  log  cara. 

The  tap  line  hauls  the  logs,  all  of  whieh 
are  hardwood,  from  ft  connection  with  tba 
unincorporated  track  to  Lowell  Junction, 
then  over  the  Iron  Mountain  to  Linstead, 
and  thence  to  the  mil]  over  Its  vwu  track, 
where  they  are  unloaded  by  the  cooperage 
company.  The  regular  manufacturing  rate 
under  the  Missouri  distance  tariff  la  charged 
the  cooperage  company  by  the  tap  line.  1 
to  1)  c.  per  100  pounds,  approximately  |4 
per  ear.  The  loaded  cara  are  switched  to 
the  Frisco  or  Iron  Uountain,  less  than  1 
[33]  mile,  and  the  appellee  receives  from 
them  an  allowance  of  from  2  to  Be.  per  100 
pounds.  The  rates  from  tap  line  points.  In- 
cluding the  mill  at  Llnstead,  are  in  all  cases 
2c.  higher  than  the  ratea  of  the  trunk  line* 
from  Poplar  Bluff,  excepting  to  New  Or- 
leans and  New  York,  to  which  points  most 
of  the  shipments  of  the  cooperage  company 
go,  and  to  which  Poplar  Bluff  rates  apply. 

One  hundred  and  eighty-four  thou- 
aand  six  hundred  and  eighty-eight  tons 
of  forest  products  and  2,476  tons  of 
other  freight  were  hauled  during  the 
year  ending  June  30,  1910;  o(  the  firat 
amount  107,627  tons  being  furnished  by  the 
controlling  interests,  77,161  tons  by  out- 
siders, but  all  the  timber  coming  from  the 
lands  of  the  Great  Western  Land  Company, 
and  of  the  miseellaneouB  freight,  1,19J  tons 
of  Inbound  machinery  and  coal  being  for 
the  proprietary  companies.  Passenger 
revenues  were  t4, 104.22.  Three  mLied 
trains  in  each  direction  are  operated  daily 
between  Liuttead  and  Melville,  a  point  be- 
yond Baileys  on  the  unincorporated  track, 
two    being    used    priueipally    for    passenger 

The  Great  Western  Land  Company  fur- 
nishes timber  to  several  independent  indus- 
tries on  the  tracks  of  the  tap  line  near  Lin- 
st«ad,  the  tap  line  switching  their  product 
to  the  trunk  lines.  Their  factory  sites  are 
leased  from  the  cooperage  company,  the 
purpose  of  making  sneh  lease*  b^ng  to  *«■ 
trafHc  upon  which  the  tap  linr  might 
obtain  diviiiosis.  A  few  independent  pro- 
ducers on  the  main  traek  of  the  tap  line 
team  their  supplies  and  ship  their  produeta 
over  the  tap  line.  They  pay  the  local  rate 
of  the  tap  line  and  the  trunk  line  rate,  or 

through  rate  that  la  2  eenta  higher  than 
the  Poplar  Bluff  rate. 

The  Commission  fonnd  that  the  sugar 
company,  having  reflnerlea  at  New  Orleans 

id  New  York,  so  adjusted  the  rates  to 
such  places  ss  to  induce  movements  to  them 
and  restrict  movmenta  to  other  pointa,  and 
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limited  the  amount  the  tap  line  might  re- 
ceive on  proprietAiy  trafflc  [34]  moved 
from  the  mill  to  the  Iron  Mountiin  and 
FriKO  to  li  ewitching  chuge  fixed  at  tl^fiO 
per  car. 

The  order  of  the  Commiwion,  ao  far  a*  it 
related  to  the  appellee,  required  the  trunk 
linea  named  to  re-eatabliHh  and  mHintain 
with  It  the  through  interstate  route*  and 
joint  rate*  In  effect,  in  accordance  with 
their  respective  tariffs  filed  witli  the  Com- 
miuion  on  April  30,  1912;  provided  that 
the  rate*  on  jrellow-pine  lumber  and  article* 
taking  the  same  rates  from  points  on  the 
line  of  the  appellee  should  not  exceed  th? 
current  rate*  in  effect  from  the  junction 
points,  and 

"Provided  further,  that  th«  allowaueea  or 
divisions  out  of  such  joint  rates  to  be  paid 
bf  said  principal  defendant*  [the  trunk 
line*],  respectively,  to  the  said  last-named 
partiei  to  the  record  [the  appellee  and 
other*]  on  the  product*  of  the  mill*  of 
the  naid  respective  proprietarj  eompanie* 
named  in  aaid  report,  *hall  not  exceed  the 
diviHion*  or  allowance*  specified  In  the 
afore*aid  supplemental  report  of  the  Corn- 
mi**  ion  [In  thi*  instance  the  switching 
charge  of  91.60  per  car]  which  are  hereby 
fixed  as  maximum  division*  or  allowance* 
thereon,  until  further  order,  the  Commis- 
sion finding  upon  the  record  that  any  al- 
lowance* or  divi*ionH  in  excess  thereof  re- 
sult in  undue  preferences  and  unjust  di*- 
oriminations  and  are  unlawful." 

The  appellee  then  brought  rait  in  th« 
United  State*  commerce  court,  seeking  to 
enjoin  and  annul  the  order  of  the  Conmiis- 
tion  in  so  far  as  It  forbade  a  division  out 
of  the  Joint  rate*  of  more  than  91.60  per 
car.  The  commeTce  court  held,  after  *tat- 
ing  that  the  CommisHioD  had  found  this 
road  to  be  a  common  carrier  both  of  log* 
and  of  lumber,  and  not  a  plant  facility, 
but  had  denied  it  the  right  to  receive  either 
a  diviaioD  or  allowance  for  the  log  traffic, 
and  only  an  allowance  for  the  lumber 
traffic  of  the  proprietary  mill,  while  per- 
mitting it  to  receive  a  division  out  of  the 
joint  rate  for  both  log  and  lumber  traffic 
of  Douproprietsry  companies,  that  the  rea- 
son* stated  in  the  other  [35]  opinion  ap- 
plied here,  and  that  the  distinction*  made 
were  arbitrary,  and  the  order  beyond  the 
power  of  the  Commi*Bion,  and  the  commerce 
oourt  decreed  that  that  part  of  the  order  of 
the  commerce  court  above  quoted,  with  ref- 
erenos  tA  the  divi*ion*  and  allowances  to  be 
made  out  of  the  joint  rate*,  be  vacated  and 
*et  aside  as  to  the  appellee.    200  Fed.  2eO. 

The    United    States    and    the    Interstate 
Commerce   Commission,    the    latter   having 
Intervened  in  tEe  proceeding  in  the  com- 
merce court,  proeecnted  thi*  appeal. 
11»S 


This  case  waa  argued  on  the  same  day 
with  the  other  tap  line  caaea,  and  nnieh 
that  is  said  in  those  cases  is  applieabl* 
here.  The  Commission  ordered  the  rMtot^ 
ation  of  the  schedule  of  tariffs  of  April  30, 
1S12,  thus  recognising  the  right  of  thi* 
road  to  participate  in  j<^nt  tariffs  with 
other  common  carriers  and  to  receive  a  di- 
vision out  of  the  joint  rate*.  But  the  Com- 
mission excepted  from  thi*  right  traffic 
offered  to  the  appellee  by  it*  proprietary 
company,  evidently  upon  the  theory  en- 
forced in  the  other  caees  before  the  Ccm- 
misslon  that,  as  to  *uch  trafiHc,  the  railroad 
company  had  not  the  rights  of  ■  common 
carrier,  and  a*  to  such  trafflc  limited  the 
oompensation  of  tbe  railroad  company  to  a 
■witching  charge  of  91-50  per  car. 

We  think  tht  commerce  court  correctly 
held  the  fact  that  the  *ame  ownership  eoa- 
trolled  the  freight  offered  and  the  ratlroad 
company  would  not  justify  the  different 
rate  imposed  upon  tbe  same  kind  of  traffic 
Under  the  commodities  clause  of  the  act  to 
regulate  commerce,  a*  amended  (34  Stat. 
at  L.)  684,  chap.  3691,  U.  S.  Comp.  Stat. 
Supp.  IBll,  p.  1288),  the  right  of  a  carrier, 
as  ws  have  said  In  the  former  opinion  in 
these  eases,  to  carry  this  class  of  freight, 
although  owned  by  it,  1*  recognized  a*  law- 
ful. This  being  so,  such  carrier,  until  Um 
law  otherwise  provide*,  ha*  the  right  to 
treat  such  freight  in  the  lame  manner  as  it 
does  like  freight  independently  owned.  Of 
course,  if  the  division  of  the  rates  [36]  it 
a  mere  cover  for  rebates  or  discriminations, 
such  practices  may  be  controlled  by  tbe 
Commission  under  the  authority  givta  to 
it  in  the  act  to  regulate  commerce. 

We  find  no  error  in  the  disposition  tk« 
Commerce  Court  made  of  this  case,  and  11) 
judgment  is  therefore  affirmed. 
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(See  B.  C.  Repmter's  ed.  3e-45.) 

Pnblio  contracts  —  breach  >—  relettlnt' 

A  chan'^c  in  the  place  of  dumpii^  th* 
spoil,  made  when  reletting  the  oontract 
for  the  coniplction  of  the  dredging  work 
in  San  Pabio  bay,  prevents  the  Unitad 
States  from  recovering  under  the  prorinoa 
of  the  original  contract  by  wMdi  it 
might  annul  the  same  for  the  eontraetoi^ 
default,    and  recover  whatever  sums  mlgkt 

tDeath  of  Rudolph  Axman,  oaa  «(  the 
defendants  in  error  herein,  auggsirted,  sod 
appearance  of  Julia  A.  *«»«■»  filed  aid 
entered  March  B,  IB14,  as  a  party  detasdast 
in  error  herein. 
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I  In  completing  the  eontnict  in 
I  el  th«  eoatmct  price,  where,  bj  the 
ori^iiwl  eontTKct,  the  place  of  dumping  the 
■pail  was  made  an  eaaenti*!  and  specific 
rcquiiement,  which  could  onlj  be  modifled 
br  written  agreement,  and  the  engineer  in 
CMTge  had  reluaed  permlsaion  to  dump  the 
■poll  eiMwhere. 

(Vor  other  cuiea,  lee  ContrsctB.  Till.;  Oolted 
sutet,  VI.  ■,  In  Digest  8ap.  Ct.  IMS.) 

[No.  248.] 


,  Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  affirmed,  i 
•econd  writ  of  error,  a  judgment  of  the 
Circuit  Court  for  the  Northern  District 
of  California  in  favor  of  defendants  in  a 
■uit  by  the  United  States  to  recover  on  a 
contract  for  public  work.     Affirmed. 

See  same  cue  below,  113  C.  C.  A.  S12, 
1B3  Fed.  644. 

The  facts  are  stated  is  th«  opinion. 

Solicitor  General  Dnrl*  irgued  the  cause 
and  filed  a  brief  for  the  United  States: 

Where  the  gaverument  relet*  a  oontract, 
the  snretiea — and  a  fortiori  the  principal 
— are  not  relieved  because  there  are  dif- 
ference* in  the  terms  which  diminish  the 
cost  of  the  work  as  relet 

United  States  v.  McMullen,  222  U.  S. 
460,  fi6  L.  ed.  269,  32  Sup.  Ct.  Rep.  128. 

Hr.  Prank  W.  Allken  argued  the  cause, 
and,  with  Hr.  John  R.  Aitken,  filed  a  brief 
for    Jttlla  A.  Azman: 

There  can  be  no  recovery  except  for  com* 
pletiug  the  work. 

O'Connor  v.  Henderson  Bridge  Co.  flS 
Ky.  633,  27  S.  W.  2S1,  983;  American 
Surety  Co.  t.  Woods,  45  C.  C.  A.  2B2,  105 
Fed.  741,  106  Fed.  2S3. 

In  completing  a  contract,  the  cost  of  do- 
ing the  same  work,  in  accordance  with  the 
■ame  specifications,  can  atone  be  considered, 
eren  where  there  has  been  a  breach  and 
damages   are    allowed. 

White  r.  Sisters  of  Charity,  79  III.  App. 
046. 

Perhaps  no  principle  is  better  established 
than  the  rule  that  where  a  surety's  liability 
has  been  changed  by  the  substitution  of  one 
obligation  for  another,  the  court  wilt  not 
enter  upon  an  inquiry  as  to  whether  the 
change  was  In  fact  detrimental.  Where 
a  substantial  change  is  shown,  the  question 
of  detriment  will  not  be  inquired  into. 

MUIer  V.  Stewart,  S  Wheat.  700,  6  L.  ed. 
Hi;  Prairie  SUte  Nat.  Bank  v.  United 
SUtes,  164  U.  8.  227,  4]  L.  ed.  412,  17  Sup. 
Ct.  Rep.  142;  Reese  «.  United  States,  9 
Wall.  13,   IB  L.   ed.   641;    BUtuom,   Surety- 


ship,  II  fiO,  72;  SUte  *.  Medary.  IT  Ohio, 
SSG;  Brandt,  Suretyship,  812;  Taylor  v. 
Johnson,  IT  Oa.  fi21;  Calvert  v.  London 
Dock  Co.  2  Keen,  938,  7  L.  J.  Ch.  N.  fi.  90, 
2  Jnr.  62;  Holme  v.  Bnuukill,  L.  R.  S  Q. 
B.  Dlv.  496,  47  L.  J.  Q.  B.  N.  S.  610,  38 
L.  T.  N.  8.  838;  Bumes  v.  Fidelity  t  D. 
Co.  66  Mo,  App.  4S7,  70  8.  W.  618;  Al- 
catraz  Masonic  Hall  Asso.  v.  United  SUtes 
Fidelity  A  O.  Co.  3  Cal.  App.  338,  86  Pac. 
107;  DurreU  v.  Farwell,  88  Tex.  98,  30  S. 
W.  030,  31  S.  W.  185;  United  SUtes  v. 
Freel,   92   Fed.    306. 

The  sure^  on  such  a  contract  aa  this  Is 
released  even  by  a  mere  waiver,  by  the 
government,  of  part  of  the  work. 

United  SUtes  v.  Corwine,  1  Bond,  SS9, 
Fed.  Cas.  No.  14,871. 

The  contract  did  not  authorise  the  change. 

United  States  v.  Freel,  92  Fed.  299,  39 
0.  C.  A.  491,  9B  Fed.  239,  186  U.  S.  309, 
46  L.  ed.  1177,  22  Sup.  Ct.  Rep.  876; 
American  Bonding  A  T.  Co.  t.  Qibton  Coun- 
ty, 62  C.  C.  A.  397,  127  Fed.  673;  United 
SUtes  T.  Robeson,  0  Pet.  319,  327,  9  L.  ed. 
142,  145. 

The  question  is  not  whether  the  govern- 
ment would  have  had  to  do  the  work  ex- 
actly and  precisely  as  required  by  the 
specifications.  The  change  made  was  ma- 
terial and  subsUntiaL  The  identity  of  the 
work  was  changed:  the  things  to  be  done 
tinder  the  second  contract  were  not  the 
things  contemplated  by  the  first.  The  rule 
is  well  sUted  in  Reissaus  v.  Whites,  128 
Ho,  App.  135,  106  B.  W.  807. 

Mr.  Edward  nutty  argued  the  cause, 
and,  with  Mr.  Jesse  W.  LUioithal,  filed  a 
brief  for  the  American  Bonding  Company: 

The  test  of  the  liability  of  the  defendanU 
is  not  to  be  measured  by  the  question  ■•  U 
whether  or  not  the  main  purpose  of  the 
contract  was  the  dredging  of  the  channel. 
The  test  Is  whether  or  not  the  work  done 
by  the  North  American  Dredging  Company 
was  the  work  which  Azman  had  left  un- 
done. 

United  SUtes  t.  McMnlleo,  22S  U.  S.  460, 
66  L.  ed.  209,  32  Sup.  Ct.  Rep.  128. 

In  arriving  at  the  intention  of  the  parties 
it  is  necessary  to  consider  tlie  UmiB  of  the 
contract,  and  to  keep  in  mind  that,  as 
this  contract  was  drawn  b;  the  plainUff 
in  error,  any  ambiguity  In  Ito  terms  mnat 
be  solved  most  strongly  against  It. 

United  SUte*  v.  (VBrien,  220  U.  S.  821, 
SS  L.  ed.  481,  31  Sup.  Ct,  Rep.  406. 

The  changBS  made  did  not  bind  either 
Axman  or  his  surety. 

United  SUtes  v,  McUnllen,  supra;  United 
States  V.  Freel,  186  U.  S.  309,  40  L.  ed. 
1177,  SS  Snp.  Ct  Kgp.  S7S. 
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Hr.  Jnitice  Daj  deliTered  the  opinion  of 
the  court: 

Bait  wu  brought  by  the  United  Statet 
to  recover  on  k  contract  between  the  United 
Stataa  njid  Aijn>n,  with  the  AmericMt 
Bonding  Compui;,  u  curMy,  tor  dredging 
in  But  Pablo  bay,  CnllfornU.  The  Brat 
trial  reinlted  In  a  judgment  for  the  United 
States,  which  was  reversed  b;  the  circuit 
court  of  appeals  for  the  ninth  circuit.  S3 
C.  C.  A.  322,  167  Fed.  823.  [39]  On  new 
trial  judgment  directed  is  favor  of  the  de- 
fendants was  afSrmed  i>;  the  circuit  court  of 
appeaU  (113  C.  C.  A.  512,  193  Fed.  044), 
and  the- ease  is  brought  here. 

It  appean  that  on  the  2fitb  of  August, 
1902,  the  United  State*  called  for  bids  for 
dredging  in  San  Pablo  baj.  On  September 
30,  JS02,  Axmau  aubmltteil  his  proposal  to 
furnish  all  the  plant,  labor,  and  material! 
for  the  work.  On  November  21,  1S02,  a 
written  contract  was  entered  into  between 
Axman  and  the  United  States  for  the  work. 
Aiman  was  to  do  such  dredging  in  the  bay 
as  might  be  required  by  the  government 
engineer,  in  accordance  with  certain  speeifi- 
cationa,  for  the  sum  of  11.44  cents  per  cubic 
yard.  The  speciflcations,  which  were  made 
a  part  of  the  contract,  contained,  among 
others,  the  following  paragraph*; 

"3fi.  The  shoal  to  be  dredged  i*  in  San 
Pablo  bay,  California,  i*  about  B  miles  in 
length,  and  has  a  least  depth  of  19  feet 
at  low  water.  It  extenda  from  Pinole  point 
to  Lone  Tree  point,  and  is  distant  1}  to  1) 
•tatute  miles  N.  W.  of  the  points  referred 
to.  The  aTerage  depth  of  the  ezca\ation 
i*  about  9  feet. 

"36.  The  work  to  be  done  la  to  excavate 
a  channel  through  the  shoal,  to  have  a  bot- 
tom width  of  300  feet;  a  depth  of  30  (eet  at 
mean  low  water,  and  a  length  of  about 
27,000  feet;  to  deposit  the  spoil  aa  near  the 
south  shore  as  practicable,  within  line* 
drawn  between  Pinole  point  and  Lone  Tree 
point,  at  inch  placea  as  may  be  designated 
by  the  engineer  offlcer  in  chsj-ge;  and  to  im- 
pound the  material  behind  bulkheads  or 
dikes  of  suitable  construction,  subject  to 
approval  by  the  engineer  officer  in  charge, 
which  must  be  built  and  maintained  by 
and  at  the  expense  of  the  contractor  dur- 
ing the  life  ot  the  contract." 

"39.  All  dredging  material  is  to  be  de- 
|Kaifad  within  the  limit*  of  the  area  de- 
•eribed  in  paragraph  86.  The  method  of 
deposit  will  be  subject  to  approval  by  the 
engineer  ofBccr  in  charge." 

[40]  "31.  The  ctmtractor  win  be  required 
to  oomroence  work  under  the  contract  within 
sixty  day*  after  the  date  of  notification  of 
approval  of  the  contract  by  the  Chief  of 
Engineer*,  V.  B.  Army,  to  pi-oseente  the 
said  work  witb  f^tbtulueaa  and  anargy,  and 


to  complete  It  within  twenty-^i^t  (S8} 
month*  after  the  date  of  commeneaneBt." 

"4S.  The  work  must  progress  at  the  rat* 
of  at  least  100,000  cubic  yardii  par  moBth, 
and  to  entitle  the  contractor  to  the  monthly 
payments  provided  for  in  paragraph  30  irf 
these  apecifl  cations,  an  average  of  not  1*M 
than  100,000'  cubic  yards  per  month  mnsl 
have  been  dredged  and  depositedi  tha  cal- 
culation of  averages  to  be  made  from  the 
day  on  which  the  contract  require*  the 
work  to  be  commenced-" 

A  place  for  the  building  of  the  bulkhead 
waa  designated  in  accordance  with  para- 
graph 36  of  the  apeciflcatione,  and  Axman 
built  a  bulkhead  2,400  feet  long,  consisting 
ot  two  anna,  one  of  1,BOO  feet  and  one  o( 
000  feet.  The  outlines  of  the  channel  to  be 
dredged  were  also  indicated.  Axman  began 
work  and  continued  intermittently  until 
December  24,  1903,  up  to  which  date  he 
had  removed  199,000  cubic  yards,  but  had 
not  In  any  month  removed  100,000  cuble 
yards.  It  appeara  that  the  barge*  in  Ax- 
man'* outfit  were  of  auch  draft  that  they 
were  unable  to  get  behind  the  bulkhead  ex- 
cept at  high  tide;  that  he  applied  to  the 
engineer  officer  in  charge  to  be  allowed  to 
dump  the  spoil  on  the  north  aide  of  tha 
channel  or  down  at  "The  Sietera,"  but  per- 
misaion  waa  refused  bim  so  to  do.  This 
place  ia  the  one  where  the  material  was 
subsequently  dumped  when  the  contract  was 
relet. 

Paragraph  4  of  the  contract  provide*: 

"4.  If,  in  any  event,  the  party  of  the 
second  part  shall  delay  or  fail  to  commence 
with  the  delivery  of  the  material  or  the 
performance  of  the  work  on  the  day  speci- 
fied herein,  or  shall,  in  the  judgment  of  the 
engineer  In  charge,  fall  to  prosecute  faith- 
fully and  diligently  the  [41j  work  in  ac- 
cordance with  the  specifications  arid  require- 
ments of  this  contract,  then,  in  either  case, 
the  party  of  the  first  part,  or  hi*  eucresson 
legally  appointed,  shall  have  power,  with  the 
aanction  ot  the  Chief  of  Engineers,  to  annul 
this  contract  by  giving  notice  in  writing  tft 
that  effect  to  the  party  (or  parties,  ior  either 
of  them)  of  the  second  part,  and  upon  the 
giving  of  such  notice  all  payments  to  thC' 
party  or  parties  of  the  second  part  under 
this  contn«t  shall  cease,  and  all  money 
or  reserve  percentage  due  or  to  became  due 
the  said  party  or  parties  of  the  •econd  part, 
by  rea«on  of  this  contract,  sltall  be  retained 
by  the  party  of  the  first  part  until  the  final 
completion  and  acceptance  of  ibe  work  here- 
in stipulated  to  be  done;  and  the  tlnlted 
States  shall  have  the  right  to  recover  from 
the  party  ot  the  aecond  part  whatever  niHS 
may  be  expended  by  the  party  of  the  tint 
part  in  completing  tbe  said  contract  in  ax- 
OM*  of  the  prlea  hereto  ■Hpalatcd  to  be 
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paid  tha  pirt^  ot  the  Kcond  part  for  com' 
pUtiag  th«  same,  and  alio  all  eoaU  of  in- 
apaetim  and  auperintendence  ineiured  b^ 
Um  aaM  United  SUtn,  in  exceM  of  thoM 
pMjabla  by  the  uid  United  Statea  during 
kha  period  herein  allowed  for  the  eomple- 
tbm  of  the  contract  bj  the  party  of  the 
aaeond  part;  and  the  party  of  the  flnt  part 
■My  deduct  all  the  above-mentioned  aumi 
Mit  of  or  from  the  money  or  raaanre  per- 
caatace  retained  aa  aforesaid;  and  upon 
tha  giving  of  the  laid  notice  the  party  of 
tha  llrat  part  sball  be  authorized  to  proceed 
to  aeeura  the  performance  of  the  work  or 
iellTery  of  the  materiala,  by  contract  or 
otherwiie,  in  aeeordanee  vith  law." 

There  are  other  paragraph!  permitting 
the  Chief  of  Engineers,  U  he  leea  fit,  to 
employ  additional  plant  or  pnrcbase  ma' 
terlals,  etc.,  to  Insure  the  completion  of  the 
work  within  the  time  specified,  charging 
the  ooat  thereof  to  the  contractor;  aneh  pre- 
viiion,  however,  not  to  be  conHtmed  ao  aa 
to  affect  the  right  of  the  government  te 
annnl  the  contract.  The  government,  on  tha 
ground  that  Axman  148]  had  failed  to  com- 
ply with  the  requirements  of  the  speeiftea- 
tloDB,  proceeded  under  the  provisiona  of 
paragraph  4,  wherein  it  will  be  see 
aUpnlated  that  the  United  Statea  might 
have  the  right  to  recover  from  the  party  of 
tha  Mcond  part  whatever  suma  might  be 
•spended  by  the  party  of  the  flnt  part  in 
OOUpleting  tha  contract. 

When  tha  contract  waa  relet  It  wai  ad- 
vertised in  tha  alternative,  giving  the  con- 
tractor the  right  to  deposit  apoil  where 
Axman  waa  required  to  deposit  It  within 
lines  drawn  between  Pinole  point  and  Lone 
Tree  point  at  such  places  aa  migbt  be  deeig- 
Bated  by  the  engineer  officer,  and  to  im- 
pound the  material  behind  bulkheads  of 
Buitable  construction,  subject  to  the  ap- 
proval of  the  engineer  officer,  te  be  built 
and  maintained  at  the  expense  of  the  con- 
tractor, or  to  deposit  tlie  spoil  In  water 
exceeding  SO  feet  in  depth  lying  within  the 
area  bounded  by  Unes  drawn  from  The 
Sisters  to  Point  San  Pablo,  thence  to  Uarin 
lalands,  and  thence  back  to  The  Slitera. 
The  bid  accepted  and  the  contract  mads 
provided  for  the  depoait  of  the  spoil  in  deep 
water  at  The  Sisters.  At  tha  trial  the  gov- 
ernment offered  evidence  of  wltnessea  aa  to 
tha  fairness  af  the  prioe  paid  the  North 
Amerieaa  Dredging  Company,  the  new  con- 
traetor,  under  the  relet  eontraet,  and  aa  to 
whether  It  cost  more  to  dredge  and  dump 
the  apoll  behind  tha  line  drawn  between 
Hnole  point  and  Lone  Tree  point  than  to 
dredge  and  dump  in  deep  water.  All  of  the 
opinioB  arldenee  offered  by  the  government 
vaa  reoalvad  ^  tha  oourt  under  objeotion, 
■ad  at  the  oaaihaioB  of  tha  (■■•nUad  ovt, 

M  li.  •«.  n 


and  tha  Jaiy  Inatmoted  to  rendar  ■  verdiet 
lor  the  defendants. 

It  is  thus  apparent  that  the  real  question 
in  the  case  is  whether  the  contract  relet 
for  the  completion  of  the  work  under  para- 
graph 4  ol  the  original  contract  was  a  con- 
tract for  work  for  which  *TmBn  waa  bound 
and  which  he  had  failed  to  carry  out,  or 
whether  it  waa  a  different  contract,  and 
therefore  one  tor  which  *Tman  and  hia 
Bure^  cannot  143]  be  held,  and  whteh  can- 
not be  used  for  the  measure  of  recorery  for 
breach  of  tha  original  contract. 

TIm  government  insists  that  the  main 
purpose  of  tfae  original  eontraet  was  to  se- 
eure  the  dredging  of  the  ehaunsl,  and  that 
the  place  of  dumping  tha  spoil  was  but  In- 
eidentaL  The  contract,  however,  does  not 
so  read.  It  ipeciflcally  made  the  place  of 
dumping  the  spoil  an  essential  and  particu- 
lar term  of  the  contract.  It  ia  not  neces- 
sary to  inquire  into  the  reason  which  actu- 
ated the  government  In  malting  this  require- 
ment. It  may  be  that  it  desired  the  spoil 
to  be  retained  at  a  place  outside  of  the 
channel,  and  tliat  sucb  retention  waa  a  bet- 
ter way  of  doing  the  work  than  to  deposit 
tha  spoil  in  deep  water.  It  li  eoon^  to 
say  that  the  contract,  part. of  which  we 
have  heretofore  set  forth,  specifically  pro- 
vided for  dumping  the  spoil  bebind  the 
bulkhead.  As  we  have  said,  the  engineer  re- 
fused peimission  to  dump  the  spoil  at  a 
place  other  than  that  designated  in  the 
speciflcatioBS.  This  position  of  the  engi- 
nesr  waa  warranted  by  the  terms  of  tlie 
contract,  for  by  paragraph  36  of  the  specifi- 
cations the  depositing  ol  material  and  im- 
pounding it  behind  bulkheads,  as  provided 
In  the  contract,  were  made  an  essential  part 
of  tiie  work  to  be  done,  and  It  ia  provided 
by  specification  3B  that  material  deposited 
otherwise  than  as  specified  will  not  be  paid 
tor,  and  by  paragraph  39  tbat  all  dredged 
material  was  to  be  deposited  within  the 
area  .specified  in  paragraph  36,  and  1^ 
paragraph  68  that  all  material  must  be  ex- 
cavated and  deposited  under  the  super- 
vision of  the  engineer  officer  in  charge.  It 
therefore  fallows  that  not  only  waa  Axman 
to  dredge  the  channel  as  required  by  the 
contract,  but  he  waa  to  deposit  the  spoil 
as  therdn  specified.  Dredging  the  channd 
would  not  be  enou^  to  show  performance 
of  Ua  eontraet,  unless  he  complied  with 
the  other  material  requirement  aa  to  tha 
depoait  of  tha  sp<dl.  The  new  oontraet  eoa- 
tained  a  different  stlpnlatioa  as  to  tha 
dumping  of  the  spoiL  Upon  the  showing 
made  in  this  case  we  think  tha  change  In  tha 
[44]  place  of  dumping  tha  spoil  was  very 
material,  and  could  not  b*  made  consistMit- 
ly  with  the  terms  at  the  agiMment  under 
whi^   Azmaa   andarteok   to   pwfonn   tha 
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work  or  be  liable  at  atlpulated  in  paragraph  "whether  the  object  of  the  contract  wu  at> 

4.  tained  ii  immaterial,  m  long  aa  the  woik 

Both  Bldea  refer  to  the  caoe  of  Dnlted  done  towards   it  waa  work  that  tha  flnt 

States  T.  McHuUen,  222  U.  8.  460,  66  L.  contractor  had  agreed  to  perform."    W«  are 

•d.  269,  38  Sup.  Ct.  Hep.  12S.    In  that  case  clearl}'  of  the  opinion  in  this  case  that    tha 

a  suit  was  brought  upon   a  contract  and  work  done  under  the  second  contract  was 

bond,    the    contract    providing    for    certain  not  the  work  which  the  first  contractor  had 

dredging.     The  contractor  asked  for  leave  agreed  to  perform.    Wliile  It  is  true  it  aa- 

to  dump  the  spoil  in  deep  water  instead  of  complisbed  the  dredging  of  the  channel  In 

m   shore,   which  was  at  first   refused,  but  the  same  baj,  it  did  this  with  a  diapoaiticii 

afterwards  granted.    The  contractor,  how-  of  the  spoil  not  permitted  under  tha  first 

ever,  failed  to  do  the  work  and  abandoned  contract,  and  in  a  material  matter  waa  dlf- 

it.    The  Navy  Department  declared  the  con-  ferent  from  the  contract  first  entered  npoa. 

tract  void,  and,  after  advertising,  entered  We  reach  the  conclusion  that  the  Circuit 

Into  a  new  oontraot.    The  defense  principal-  Court  of  Appeals  rightlj  decided  this  eastv 

1j  made  and  treated  of  in  the  opinion  of  and  its  judgment  is  accordinglv  alDrmed. 
Uw  court  rested  upon  the  allied  extension 
of  time,  which,  it  was  contended,  worked  a 

dlsehaTge  of  tlie  surety.    After  dispoiiug  of  [4aj  LOUISVILLE  &  NASHVILLE  RAIL- 

that  question  In  favor  of  the  goremment,  BOAD  COUPAKY,  PIS.  in  Err., 

this  court  said    (p.  471)  :  v. 

"The  objection  that  the  second  contractor 
does  not  appear  to  have  completed  the  work 

int«.d<d   to   be   accomplished   by   the    first  ^    Reporter's  ed.  46-82.) 

that  is,  to  have  made  a  channel  of  a  cer-  '^ 

tain  depth,  does  not  impress  us.    The  first  Error  to  al«t«  court  —  Federal  qnea- 

contraet  was  for  certain  work   for  a  cer-  f*"  —  •»*»»  raiaed. 

tain    object,    but    limited    and    subjeot   to  ,  ^  Federal  question  is  not  so  presrated  ss 

.             '    .7                    ...        _■  1..  L     ■  to  sustain  a  writ  of  error  from  the  Federal 

change  as  the  appropriations  might  itqmn.  gupren.e  Court  to  the  highest   court  of  a 

The  second  was  for  the  same  on  the  same  gt»te   where   the   latter   court   declined   to 

plans  and  specifications,  the  only  difference  page  upon  the  question,  because  it  was  not 

being  in  the  parties,  the  price,  and  the  lib-  appropriately   raised  in  the  trial  court  is 

erty  given  to  the  second  contractor  to  dump  the  manner  required  by  the  state  practics, 

in  deep  water,  which  diminished  the  cost.  ""''  there  does  not  appear  to  have  been  any 

In    the    first   contract   the    government    re-  «"enipt  on  the  part  of  the  state  court  to 

r^ard.    Whether  the  object  of  the  contract  ^j  ^^^^  practice. 

was  attained  is  immaterial,  so  long  as  the  [por  other  cssee,  see  Appeal  and  Error.  1*61- 

work   done  towards  it  waa   work  that  the  1288.   1271-12*7,  In  blBeit  Sap.  Ct.  1908.1 

first  contractor  had  sgreed  to  perform."  (No.  C31.] 

W.  thus  obse^e  that  in  the  McMullen  ^^^^^^^  M„,fc  23_   ,bu.     Decided  Hay 

Case  it  was  found  that  the  liberty  given  to  „.   '  „.^                           ' 

the    second    contractor    to    dump    in    deep    '  

water  did  not  change  the  contract,  because  Note.— On  the  general  eubjeot  of  writs  of 

In  the  1*5]  first  contract  the  government  re-  error  from  United  States  Supreme  Court  to 

served  an  absolute  right  of  oholce  in  thia  state  courts — see  notes  to  Uartln  v.  Hunter, 

regard.     In  the  present  case  there  was  no  4  L.  ed.  U.  S.  87 ;  Hamhlin  v.  WeeUin  Land 

such  right  of  choice.    The  place  of  dump-  Co.  37  I~^ed.  U.  8.  887;  Re  Buchanan,  M 

ing    spoil    wa.    made,    as   we   have   .aid.    a  L.  ed.  U.  |  894;  and  K.pl^  v.  Illinois,  42 

specific  requirement  of  the  contrart.     Under  ' ^-  ^-        ^jj^ai^tj^.^    rf    rt,*,    ,„„rt, 

I  fl  such  changes  as  are  here  involved  must  ^  ^  ^^^^^^  '     ,„  „,i„  j„  ^he  Buprem. 

be  agreed  upon  in  writing  by  the  contrsct-  q^^^  ^f  the  Unfted  States  by  writ  of  error 

ing    parties,    the    agreement    setting    forth  to  those  courts— see  note  to  Apex  Transp. 

clearly  reasons  for  the  change,  giving  quan-  Co,  v,  Oarbade,  62  L.R.A.  61». 

tity    and   prices,   to   take    effect   only    upon  On    how    and    when    questima    must    be 

the    approval    of    the    Secretary    of    War.  raised  and  decided  in  a  state  court  in  order 

UinoT  changes  are  provided  tor  in  |  68  of  to  make  a  case  for  a  writ  of  error  from  the 

the  specifications,  but  clearly  such   an  im-  Supreme  Court   of   the  United  P*-'"     — 


portant  change  a 


note  to  Mutual  L.  Ins.  Co.  v.  UeOrvw,  I 


r      *2     M  «  I,      T^     -      *      .           ,  As  to  when  Federal  question  la  raiaad  fat 

In    the    McMuIIcn    Case     ■  n    treating    of  time  to  sustain  the  app^ll.U  jurladletlim  of 

the  right  reserved  In  the  first  contract  giv-  the    Federal    Supreme    Court    over    atata 

ing  the  government  an   ahaoluU   choice   of  «>urta— see  note  to  Chicago,  I.  *  L.  R.  Ool 

the    dumping    ground,    It    waa    concluded,  v.  McOnlre,  49  L.  ed.  U.  8.  414. 
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ins.  LOUISVILLE  k  N.  R.  GO.  t.  WOODFOBD. 

IN  ERROR  to  the  Ckmrt  of  Appeal*  of  Court  of  the  United  State*  m  k  decUion  in 

th«  State  of  Kentucky  to  review  ■  judg-  favor   of   the   validitj   of   a    atata    atatute 

meat    whieh    aiSrmed    a   judgment   of    the  challenged  as  repugnant  to  the  Federal  Con- 

Fayette    Circuit   Court,    in   that    itate,    in  atitution,  or  a*  a  denial  of  a  right  or  im- 

favor    of    plaintiffa    In    a    auit    against    ■  munltj    under    *uch    Constitution,     where 

carrier  to  recover  damage*  for  the  loaa  ol  luch  question  i*  not  raised  or  speciallj  set 

«  shipment.     Dismissed  for  want  of  juris-  up   in   the   trial   court,   and   the   appellate 

diction.  court   does   nothing   more   than   decline   to 

See  same  case  below,   152   Ky.   3B8,   1S3  pass  upon  the  Federal  question  because  it 

Sl    W.    722]    on    rehearing,    1S3    Ky.    189,  is  not  raiwd  in  the  trial  court  as  required 

1S4  a.  W.  10B3.  by  the  sUte  practice. 

The  facts  are  stated  In  the  opinion.  Erie   R.    Co.    v.    Purdy,    186   U.   S.    148, 

M-ri  Ob.rl„  H.  M«.rm..,  B«.J.-  "^-.^^  >",  «  Sup  CI.  Ii.p.  .05 

mm  D.  W.rll.ld.  ud  Hmr,  L.iie  Stone  *  J«J«"»'  ■>■  ■■*?'"  =™rt  "P'"'"  »i  . 

•nbmlttm  tk.  »u.  lor  pliMiS  »  .rror.  '5"*,*!"",'V""*  ',"  =^°"i  ^^  .™'"" 

Up.  Eobert  4.  Thomlon  wu  o.  th.  brl.t,  ;>>•  '•*«>'  Conrtitutlon  1.  lol  r.>,o».bl, 

ThU  c.»  doe.  not  1.11  oodet  the  third  "  ""  f"?""  <=»""  ''  ','»  ""''«'  ^Ute. 

tl.o»,  but  under  He  ueo>l  oUuu,  ol  i  ''""  *'"  "'"  "'"'  ?"'"«'  .^  P™  ™ 

709,  .1  lb.  Kevbed  Stalole.  ot  tie  United  "f  '"■■"'  I"""™.  J»""»  'l  »••  not 

gjat^  raised  in  the  trial  court  as  required  by  tbe 


Chapman     t.     Qoodnow     (Chapman 


state  practice. 


Crane)   123  U.  8.  640,  648,  31  L.  ed.  235,  /S?'""  J"  """"""i  "'  ",'  ^-  "'"''  *'  ^ 

838,  8  Sup.  Ct.  Rep.  811;  Columbia  WaUr  '*;,^"l"  ^"P"  ""  «*P-  "^■ 

Power   Co.  *.   Columbia  Electric  Street  R.  ^he  Federal  right,  title,  privilege,  or  im- 

Liriit  4  P.  Co.  172  U.  S.  475,  488,  43  L.  ed.  o"^'*?  """"t  be  set  up  or  claimed  in  the 

521,  625,  1»  Sup.  a.  Rep.  247;  Erie  R.  Co.  ^i^'"'  '»«'*  whenever,  under  the  state  prac- 

V.  Purdy,  186  U.  S.  153,  43  L.  ed.  860,  28  *'<*•  *•■«  bighest  State  court.  In  reviewing 

Sup.  Ct.  Rep.  605;   French  v.  Hopkins,  124  t"""   J'xtement*   of   tbe   trial  court,   refuses 

U.  8.  624,   31  L.  ed.  636,  8  Sup.  Ct.  Rep.  *»  consider  questions  not  therein  raised. 

689;   Morrison   v.   Watson,   154   U.   S.   Ill,  Baldwin  v.  Kansas,  129  O.  S.  62,  32  L. 

38  L.  ed.  927,  14  Sup.  Ct.  Rep.  1)05;  M'Cul-  '^-  ""•  ^  ^^P-  ^-  ^«P-  ^^3;  Spiea  v.  IIH- 

loch  V.  Maryland,   4   Wheat.   318,  4   L.  ed.  '"''■■   ^^3  U.  8.   143,  31   L.  ed.  80,  8  Bup. 

579;     Second    Employers'    Liability    Cases  ".   Rep.  81,   28;    Brooks   ».  Missouri,   124 

(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.)  U.  8.   364,  31   L.  ed.  454,  8  Sup.  «.  Hep. 

S23  U.  E.  1,  63,  64,  68  L.  ed.  327,  347,  343,  "3:  Morrison  v.  Watson.  154  U.  8.  Ill,  38 

38  L.R.A.(N.S.)   44,  32  Sup.  Ct.  Rep.  109,  ^-  ^-  627.  14  Sup.  Ct.  Rep.  906;   Erie  R. 

1  N.  C.  C.  A.  876;   Yazoo  *  M,  Valley  R.  Co.  v.  Purdy,  185  U.  8.  148,  46  L.  ed.  847, 

Co.  V.  Adams,  ISO  U.  E.  1,  46  L.  ed,  396,  22  Sup.  Ct.  Hep.  605. 

21  Sup.  Ct.  Rep.  240.  To  give  this  court  jurisdiction  to  review 

There  was  no  intentional  relinquishment  «>e   decision    of   a   state   court,   any   title, 

by    plaintiff   in   error   of   a   known   right;  ^gbt,  privilege,  or  immunity  claimed  under 

therefore,  there  was  no  waiver  amounting  the  Constitution  or  United  States  statutes 

to  an  estoppel.  must   have   been    specially    set   up   in   tb* 

29  Am.  ft  Eng.  Enc.  Law,  2d  ed.  1091,  Proper  court  below. 
1096;  Cable  t.  United  States  L.  Ins.  Co.  Bpiea  r.  Illinois,  123  U.  8.  131,  31  L. 
49  C.  C.  A.  216,  111  Fed.  19;  Cl.ristanson  "I-  80,  B  Sup.  Ct.  Rep.  21.  22. 
V.  Carleton,  69  Vt.  01.  37  Atl.  226;  First  To  give  this  court  jurisdiction  to  revise 
Nat  Bank  x.  Hartford  Life  ft  Annuity  Ins.  "">  judgment  of  the  state  court,  It  must 
Co.  46  Conn.  26;  Ansonia  v.  Cooper,  88  "ppe*'  that  the  point  on  which  plaintiff 
Conn.  184,  33  Atl.  BOO;  Rice  v.  Fidelity  felies  was  made  In  the  state  court  and  de- 
ft D.   Co,   43  C.  C.  A.  270,   103   Fed.  427;  elded  against  him. 

Stackhouse  v.   Bamston,   10  Ve*.  Jr.   4B6;  Maiwell   v.   Newbold,    18    How.    611.    16 

Wells,  F.  ft  Co,  ».  Neiman-Marcua  Co.  287  ^  «1.  606;  Taylor  v.  Morton,  8  BUek,  481, 

U.  E.  469,  67  L.  ed.  600,  33  Sup.  Ct  Eep.  '7  L,  ed.  277;  Susquehanna  Boom  Co.  v. 

267.  West  Branch  Boom  Co.  110  U.  8.  57,  28 

1.          ^    .   ™.,.      .       nv    ■     ^  ,.  L.  ed.  69,  3  Sup.  Ct.  Rep,  408;  Caperton 

Messrs^R  A.TT.onitou,CT.arle.H.Moor.  ,    ^owyer,  14  Wall.  816,  20  L.  1.  888; 

man,    and    Benjamin    DWarileld    filed    a  Cockroft  t.  Vose,  14  Wall.  6.  20  L.  ed.  876; 

separate  brief  for  pUlntIS  ib  error.  M«,^ng„  t.  Mason,  10  Wall.  607.  19  L 

Hr.  Robnt  B.  FraakUn  aubmitted  the  ed.   1028;   Famey  v,  Towie,   1   Black,  360; 

cause  lor  defendant  in  error.     Mr.  Robert  17  L.  ed.  216;   Hoyt  v.  Shelden    (Hoyt  t. 

C.  Talbott  was  on  the  brief:  Fhompson)     1    Black,    518,    17    L.   ed.    65; 

The  Bnal  judgment  of  the  highest  court  Santa  Crui  County  v.  Santa  CruK  R.  Co. 

of  a  atate  u  not  reviewable  in  the  Supreme  111  U.  S.  361,  2B  L.  ed.  466,  4  Sup.  CL 

"'--■•  L ,.,Googli'" 
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Bep.  474  i  The  Victor?,  S  Wkll  98S,  U  L. 
«d.  848. 

The  Suprenu  Court  ot  the  United  Bt>te» 
can  ezerciM  appelUte  jnriidiction  over  the 
■upreme  conrt  of  »  atate  in  only  a  few 
■pecial  oaaea;  and  the  ground  ot  Jnriedic- 
tloB  muat  ba  atated  with  precUion,  and  It 
muat  appear  of  record  that  the  right 
claimed  was  preaented  to  the  atate  court, 
and    that    the    decision    wu    againit    eucb 

Pofdraa  De  La  Lande  v.  Louisiana,  18 
How.  IBS,  IS  L.  ed.  3fi0. 

It  is  neceasary  to  the  jurisdiction  of  the 
Supreme  Court  under  U.  8.  Rer.  Stat.  709, 
V.  B.  Comp.  Btat.  1901,  p.  S70,  that  the 
title,  rl^t,  privilege,  or  immunity  relied 
pa  be  apeeificallf  set  up  or  claimed  in  the 
atate  court  at  the  proper  time  and  in  the 
proper  way.  The-deciaion  muat  be  againet 
the  title,  right,  privil^e,  or  immunity  to 
■et  up  or  claimed. 

Schuyler  Nat.'  Bank  t.  BoIIong,  150  U. 
8.  86,  87  L.  ed.  1008,  14  Sup.  Ct.  fiiep.  24. 

Where,  at  the  trial  before  a  jury,  no  ob- 
jaction  waa  made  to  the  form  of  the  oath, 
or  on  mmicing  the  motion  for  a  new  trial, 
or  on  the  motion  for  arreat  of  judgment, 
and  such  objection  waa  first  suggested  in  the 
atate  luprenle  court,  and  that  court  refused 
to  consider  the  objection  on  the  ground 
tliat  It  waa  not  taken  at  the  trial,— the 
Supreme  Court  of  the  United  States  can- 
not consider  it,  because  the  right  wu  not 
aet  up  or  claimed  in  the  proper  court  be- 
low. 

Baldwin  t.  Kansas,  129  U.  S.  62,  32  L. 
ad.  B40,  0  ^up.  Ct.  Rep.  193. 

A  title  is  not  claimed  under  an  act  of 
Congress  so  sa  to  give  the  Supreme  Court 
of  the  United  States  jurisdiction  of  a  state 
court  denying  the  Talidity  of  such  title, 
where  the  claim  is  made  only  in  the  argu- 
ment of  counsel,  and  not  in  the  pleadings. 

Yealer  t.  Washington  Harbor  Line,  lie 
U.  B.  M6,  SB  L.  ed.  1119,  IS  Snp.  Ct.  Rep. 
ISO. 

The  suggestion  of  a  violation  of  a  Fed- 
eral ri^t,  flrat  made  in  a  petition  for  the 
review,  in  the  highest  state  court,  of  the 
Judgment  of  an  Intermediate  appellate 
eourt,  is  too  late  to  serve  as  a  basia  for 
the  exercise  of  the  appellate  jurisdiction  of 
the  Supreme  Court  of  the  United  States, 
where  it  does  not  affirmatively  appear  that 
the  atate  eourt  passed  upon  the  Federal 
question,  and  the  denial  of  the  petition 
may  well  have  been  upon  the  ground  tliat 
the  question,  not  having  been  auggested  in 
tha  eourt  below,  could  not  be  made  availa- 
ble on  appeal. 

Chicago,  I.  &  L.  R.  Co.  v.  McQuire,  ISa 
U.  a.  les,  4B  L.  ed.  413,  26  Bup.  Ct.  Rep. 
MO. 

ia«4 


A  Federal  question  la  not  act  np  In  k  atela 
court  soon  enough  to  sustain  a  writ  of  error 
from  the  Supreme  Conrt  of  the  United 
States,  where  it  is  firat  preaented  by  new 
pleaa  filed  after  the  esse  waa  decided  by 
the  aupreme  court  of  the  state  and  remand* 
ed  to  the  lower  court  for  a  new  trial,  and 
the  supreme  court,  on  a  second  appeal,  in- 
fused to  reopen  the  queation  involved  on 
the  first  hearing,  to  let  in  the  Federal  de- 
fense presented  by  the  new  pleaa. 

Yazoo  ft  U.  Valley  R.  Co.  v,  Adams,  180 
U.  S.  1,  46  L.  ed.  39fi,  21  Sup.  Ct.  Rep.  240. 

A  writ  of  error  to  a  state  court  must 
be  dismiKaed  by  the  Supreme  Conrt  of  the 
United  States  if  no  Federal  question  waa 
decided  by  the  etate  court. 

California  v.  Holladay,  1S9  U.  S.  415, 
40  L.  ed.  202,  IS  Sup.  Ct.  Bep.  63. 

It  is  not  Bufiicient  to  give  the  Suprons 
Court  jurisdiction  in  the  case  of  a  writ  of 
error  to  the  supreme  court  of  a  state  that 
a  Federal  question  might  have  been  raised, 
or  might  have  been  decided,  and  was  in- 
volved in  the  case;  but  It  must  appear, 
either  in  direct  terms  or  by  neceasary  in- 
tendment, that  it  was  In  fact  brought  tA 
the  notice  of  the  court  and  decided  by  it. 

Crowell  T.  Randell,  10  Pet  368,  0  L.  ed. 
4S8;  Ocean  Ins.  Co.  *.  Pollers,  13  Pet  131, 
10  L.  ed.  106;  Coons  v.  Qallaher,  16  Pet 
IB,  10  L.  ed.  G45;  UlU  t.  Brown,  16  Pet 
586,  ID  L.  ed.  1055. 

To  give  the  United  States  Supreme  Court 
jurisdiction  of  a  writ  of  error  to  the  atate 
court  tlie  record  must  show  that  a  Feder- 
al question  not  only  might  have  been,  but 
actually  waa,  raised  and  decided  adverse- 
ly to  the  plaintiff  in  error. 

Endowment  Benev.  Aaso.  ▼.  Xjtumi,  igo 
U.  S.  103,  30  L.  ed.  C93,  4  Sup.  Ct  Rep.  408i 
Church  V.  Kelsey,  121  U,  S.  882.  SO  L.  ei 
900,  7  Sup.  Ct.  Rep.  867;  Clark  v.  Penn^l- 
vanU,  128  U.  S.  396,  82  L.  ed.  487,  9  Sup. 
Ct.  Rep.  113;  Gray  v.  Coan,  164  U.  B. 
688,  38  L.  ed.  1088,  14  Sup.  Ct  Rep.  1188. 

Even  though  It  does  not  condasively  ap- 
pear to  be  the  fact  yet,  where  the  state 
court  may  properly  have  disposed  of  the 
case  without  deciding  the  Federal  question, 
its  judgment  is  not  reviewable  in  the  Su- 
preme Court  of  the  United  States. 

Klinger  v.  Missouri,  13  Wall.  267,  20  L. 
ed.  835. 

The  Supreme  Conrt  will  not  rcrtiew  a 
final  state  eourt  judgment  even  If  It  de- 
nies some  tttl^  right  privilege,  or  immuni- 
ty of  the  unancoessful  party,  nnleaa  It  ^- 
pears  from  the  record  that  such  title,  right, 
privilege,  or  immunity  was  specially  act 
up  or  claimed  and  denied  in  the  state  eooit 
as  belonging  to  such  party  under  the  Ooa- 
stitution  or  some  treaty,  statute,  ooinmia- 
rion,  or  authority  of  the  United  StntM. 
»14  V.  S. 
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T.  a.  Oiley  BUve  Co.  t.  Butler  County, 
IM  D.  a.  648,  41  L.  ed.  1149,  17  Sap.  Ct. 

To  giv«  the  Untted  State*  Supreme  Court 
Juriedictlon,  under  U.  B.  Rer.  Stat.  |  TD9, 
n.  S.  Comp.  Stat.  1901,  p.  676,  it  muat  ap- 
pear of  record  that  a  Ft.>deral  queition  wm 
■peciflcally  tet  up  or  claimed  in  the  ttate 
court  at  the  proper  time  and  in  the  prop- 
er wmj,  and  that  Ita  deeiaion  wai  againat 
It. 

Brooka  t.  Missouri,  124  U.  S.  394,  31  L 
ed.  464,  8  Sup.  Ct  Rep.  443;  Leeper  t. 
Texaa,  139  U.  8.  4S2,  36  L.  ed.  226,  11  Sup. 
Ct  Rep.  577  i  Texas  k  P.  R.  Co.  ».  South- 
em  P.  Co.  137  U.  6.  4B,  34  L.  ed.  flI4,  11 
Sup.  Ct  Rep.  10;  French  v.  Hopkina,  124 
U.  S.  B24,  31  L.  ed.  S3fl,  8  Sup.  Ct  Rep. 
8B9;  Chappell  t.  Bradshaw,  128  U.  S.  132, 
32  L.  ed.  3a9,  0  Sup.  Ct.  Rep.  40. 

An  aalignment  of  errors  cannot  avail  to 
present  a  Federal  question  when  there  it  an 
entire  absence  in  the  record  of  any  fact  show- 
ing that  aueh  qneation  was  decided  in  the 
■tata  court 

Fowler  T.  Lamaon,  164  U.  S.  262,  41  L. 
ed.  484,  IT  Sup.  Ct.  Rep.  112. 

The  right,  title,  privilege,  or  immunitr 
relied  on  must  not  only  be  specially  set  up 
or  claimed,  but  at  the  proper  time  and  in 
the  proper  way. 

Mutual  L.  Tns.  Co.  ▼.  UcGrew,  183  U. 
8.  202,  47  L.  ed.  480,  02  L.RA.  33,  83  Sup. 
Ct.  Rep.  37S;  Sayward  t.  Denny,  168  U.  8. 
180,  30  L.  «d.  941,  IS  Sup.  Ct.  Rep.  777; 
MorrUui  T.  Watson,  154  U.  S.  111,  38  L. 
«d.  027,  14  6np.  Ct.  Rep.  006;  Miller  t. 
Teiaa,  163  U.  S.  636.  88  L.  ed.  812,  14 
Sup.  Ct  Rep.  874;  MasweD  t.  Newbold, 
IB  How.  519,  16  L.  ed.  SOS;  Hoyt  v.  Shel- 
den  (Hoyt  t.  Thompson)  1  Black,  618, 
17  L.  ed.  69. 

The  proper  time  in  in  the  trial  eonrt, 
whenever  that  la  requir«d  by  tkfl  state  prac- 
tice, in  accordance  with  which  the  highest 
court  of  ■  etate  will  not  revise  the  judg- 
ment of  the  court  below,  on  queatlona  not 
therein   raised. 

Spies  T.  Illlnola,  123  U.  S.  131,  II  h. 
«d.  SO,  B  Sup.  Ct.  Rep.  21,  28;  Jacobl 
Alabsjna,  187  U.  S.  133,  47  L.  ed.  IM,  23 
6np.  Ct  Rep.  4B;  Layton  v.  Missouri,  187 
n.  S.  366,  47  L.  ed.  214,  23  Sup.  Ct  Rep. 
137;  Erie  R.  Co.  t.  Pnrdy,  186  U.  B.  148, 
46  L.  ed.  847,  22  Sup.  Ct.  Rep.  005;  Mutu- 
al L.  Ina.  Co.  r.  UcOrew,  IBB  U.  8.  308,  47 
L.  ed.  484,  03  LJt.A.  33,  23  Sup.  Ct.  Rep. 
875;  Baldwin  ▼.  Kanaas,  129  U.  B.  62,  32 
L.  ed.  040,  9  Sup.  Ct.  Rep,  103. 

"Dm  decision  of  a  supreme  court  of  a 
■tftte  on  the  eecood  appeal  in  the  cue,  that 
tt  will  not  reopen  the  question  Involved 
VpOB  the  flrtt  hearing  to  let  In  a  Federal 
defense  presented  by  new  pleas  filed  af(«r  the 
H  I<.  ed. 


case  waa  tent  down  for  a  new  trial,  mardy 
•ettlea  the  qneation  of  practice,  and  does  not 
present  m   Federal  question. 

Vazoo  &  M.  Valley  R.  Co.  r.  Adama,  180 
U.  S.  8,  46  L.  ad.  401,  21  Sup.  Ct.  Rep.  240. 

Where  the  case  la  diposed  of  <m  the 
ground  of  waiver,  no  Federal  question  ta 
preaented. 

Beaupr*  t.  Koyaa,  136  U.  S.  307,  34  L. 
ed.  091,  11  Sup.  Ct  Rep.  206;  Enatla  v. 
BoUea,  ISO  U.  B.  301,  37  L.  ed.  1111,  14 
Sup.  Ct  Rep.  131. 

A  decision  of  a  atate  court  resting  on 
the  grounds  of  state  procedure  docs  not 
present  a  Federal  question. 

Tripp  T.  SanU  Rosa  Street  R.  Co.  144 
n.  S.  120,  30  L.  ed.  371,  12  Sup.  Ct  Rep. 
065;  Iowa  C.  R.  Co.  v.  Iowa,  160  U.  S. 
3Se,  40  L.  ed.  467,  10  Sup.  Ct.  Rep.  344; 
Grand  Rapids  k  I.  R.  Co.  v.  Butler,  169 
O.  S.  B7,  40  L.  ed.  85,  10  Sup.  Ct  Rep. 
991;  Wood  t.  Brady,  160  U.  6.  18,  37  L. 
ed.  981,  14  Sup.  Ct.  Rep.  0;  Gibson  v. 
MisBieaippi,  102  U.  8.  006,  40  L  ed.  1070, 
16  Sup.  Ct.  Rep.  004. 

A  decision  of  a  state  court  In  an  action 
founJed  on  a  statute  of  another  state  cre- 
ating an  action  for  death,  qualified  by  one 
year's  limitation,  that  the  failure  to  plead 
the  (tatute  in  the  complaint  waa  cured  by 
Its  inclusion  In  the  antwers,  filed  more  tHan 
one  year  after  the  death,  presents  no  qnea- 
tion as  to  the  full  faith  and  credit  to  be 
given  such  statute,  so  as  to  sustain  a  writ 
of  error  under  U.  8.  Rev.  SUt.  |  700,  C. 
Comp.  Stat  1001,  p.  670,  but  involvea 
nothing  more  than  a  question  of  local 
pleading  and  practice. 

Teiaa  A  N.  O.  R.  Co.  v.  Wller,  221  V. 
S.  40S,  66  L.  ed.  789,  31  Sup.  Ct.  Rep.  S34; 
Texas  A  N.  O.  R.  Co.  t.  Orow,  281  D.  & 
417,  60  L.  ed.  700,  SI  Sup.  Ct  R^.  036. 

A  Federal  qneition,  although  referred  to 
in  the  aBsignmenta  of  error  in  the  state  ap- 
pellate court  and  in  the  Federal  Supreme 
Court,  cannot  be  considered  by  the  latter 
where  It  doea  not  appear  that  the  state 
court  dealt  with  the  quectloo,  and  it  may 
have  refused  to  do  so  on  the  ground  that 
It  waa  not  raised  in  the  trial  court 

m  T.  Texas,  202  U.  B.  440,  00  I^  «d- 
1090,  86  Bnp.  Ct.  Rep.  671. 

The  Federal  Supreme  Court  haa  no  Juris- 
diction to  review  a  judgment  of  a  state 
court  involving  a  question  of  sstoppsl  or 
quaai  sstoppel  broad  enough  to  support  th« 
Judgment  without  reference  to  any  Federal 
question.  Leonard  v.  Vieksbnrg,  B.  A  P. 
R.  Co.  108  U.  B.  410,  49  L.  ed.  IIOS,  26  Sup. 
Ct.  Rep.  760,  holding  that  a  decision  of  a 
stete  court  that  defendante  In  ejectment, 
who  had  successfully  insisted  in  ft  prior 
suit  In  a  Federal  court  that  only  a  portion 
of  a  tract  of  land  waa  in  iasn^  cannot  In- 
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Tok*  the  rule  that  »  judgment  detenuiii' 
lug  the  ownenhip  of  a  portion  of  a  tract 
is  eaneluiife  between  the  aame  partiea, 
alalming  under  the  Muae  title*,  as  to  " 
owneiphip  of  the  entire  tract,  ii  not  re- 
viewable a*  denying  any  Federal  rights 
asMrted  under  the  Federal  eouit'a  judg- 
ment; aa  the  state  court  merely  applied 
the  doctrine  which  forbids  parties  from  as- 
suming inconsistent  positions  in  judicial 
proceedings. 

Even,  however,  II  we  were  at  liberty  to 
disr^ard  the  action  of  the  state  court  and 
attribute  to  the  plaintiff  in  error  the  sta- 
tus claimed  by  him,  as  in  addition  the  court 
below  held  that  Uie  right  to  the  relief 
praj'ed  was  in  any  event  barred  by  long 
delay  and  laches,  this  would  be  sufficient  to 
prevent  us  from  revieving  the  alleged  Fed- 
«cal   qnestion. 

UoTsu  V.  Horsky,  ITS  U.  S.  205,  207,  44 
L.  ed.  1038,  1039,  20  Sup.  Ct.  Rep.  B5e> 
Preston  v.  Chicago,  22G  U.  S.  447,  S7  L. 
ed.  293,  33  Sup.  Ct.  Rep.  177. 

Whether  the  jurisdiction  of  this  court 
is  properly  invoked  depends  upon  whether 
any  Federal  right  or  immunity  was  duly 
set  up  or  claimed  by  the  plaintilT  in  error 
in  the  state  court,  and  there  overruled. 

El  Psso  *  8.  W.  E,  Co.  v.  Eiehel,  226 
H.  B.  GSO,  67  L.  ed.  369,  33  Sup.  Ct.  Rep. 
17S. 

.The  preliminary  question  Is  whether  any 
•och  claim  or  right,  under  the  14th  Amend- 
ment, was  "specially  set  up"  in  the  state 
eonrt,  and  whether  the  record  shows  that 
the  right  so  specially   set  up   was   denied. 

Consolidated  Tump.  Co.  v.  Norfolk  k  0. 
V.  R.  Co.  BES  U.  8.  326,  67  L.  ed.  867,  33 
8np.  01  Bep.  610. 

The  court's  denial  of  the  petition  for  re- 
hearing after  having  "maturely  considered" 
U,  Is  no  more  than  a  refusal  to  rehear  the 

Ibid. 

The  right  t«  review  the  judgment  of  the 
Illinois  court  arises  under  $  709  of  U.  S. 
Rer.  StaL  and  is  therefore  limited  to  a 
Federal  right  specially  set  up  by  the  party 
■eeking  to  take  advantage  of  It,  and  de- 
nied by  the  state  court. 

Chicago,  I.  A  L.  R.  Co.  V.  Eackett,  229 
V.  B.  K9,  S7  L.  ed.  966,  33  Sup.  Ct.  Rep. 
681. 

No  qneation  of  Federal  right  reviewable 
}fj  the  Federal  Supreme  Court  by  writ  of 
error  to  the  Oklahoma  supreme  court  was 
raised  by  the  set  of  the  United  States  court 
for  the  Indian  territory  in  overruling  s 
demurrer  by  which  defendant  sought  to  as- 
Mrt  a  right  under  the  Federal  Constitution 
to  a  trial  by  jury,  where,  under  the  local 
practice,  stidi  an  Ejection  is  not  a  ground 
for  demurrer. 
ISO* 


DiU  V.  Ebey,  229  U.  S.  190,  67  L.  ed. 
1148,  33  Sup.  Ct.  Rep.  S20. 

A  judgment  of  the  supreme  court  of  Ok- 
lahoma in  a  case  originally  begun  In  the 
United  States  court  for  the  Indian  tarri- 
tory  is  not  reviewable  in  the  Federal  Sn> 
preme  Court,  under  U.  8.  Rev.  SUL  |  709, 
U.  8.  Comp.  Stat.  1901,  p.  676,  on  the 
ground  of  a  deprivation  of  the  right  to 
trial  by  jury,  where  such  right  was  as- 
serted in  the  territorial  court  by  demurra, 
in  which,  under  the  local  practice,  it  bad 
no  proper  place,  and  was  first  reiterated  in 
a  motion  for  new  trial  in  the  state  eonrt 
when  there  was  no  issue  of  fact  to  b* 
tried. 

Dill  V.  Ebey,  supra. 

A  derision  of  the  state  court  adverse  to 
the  parties  asserting  a  title  to  lands  un- 
der state  granta,  which  they  claim  cannot 
be  defeated  without  a  denial  of  Federal 
constitutional  Immunities,  is  not  reviewa- 
ble by  writ  of  error  from  the  Federal  Sn- 
proue  Court,  where  the  state  court  rested 
its  decision  upon  the  effect  of  a  decree  in 
another  suit  ae  res  judicata,  and  on  the 
statute  of  limitations  and  laches  as  barring 
an  attempt  to  vacate  such  decree. 

Wood  V.  Chesborough,  228  U.  S.  672,  67 
L.  ed.  lOia,  S3  Sup.  Ct  Rep.  706. 

[48]  Mr.  Justice  Day  deUvered  the  opin- 
ion of  the  court: 

Catesby  Woodford  and  John  T.  Ireland, 
defendants  in  error,  plaintiKs  below,  brought 
suit  in  the  Fayette  circuit  court,  of  Ken- 
tucky, sgainst  the  Louisville  ft  Nashvill* 
Railroad  Company,  plaintiff  in  error,  de- 
fendant below,  to  recover  damages  for  the 
loss  of  a  number  of  race  horses  and  injury 
to  others  shipped  by  then  <»  November  17, 
1910,  over  the  lines  of  the  defendant  from 
Lexington,  Kentucky,  to  Juarez,  Uaiieo. 
There  was  a  verdict  tor  the  plaintiffs  in  the 
trial  court,  judgment  upon  which  was  af- 
firmed by  the  court  of  appeals  of  KentadC7 
(162  Ey.  368,  163  S.  W.  722),  and  tha  cm* 
is  here  upon  writ  of  error. 

The  amended  petition  contained  an  allo- 
gation  that  .the  defendant  agreed  by  eoa- 
tract  entered  into  in  Fayetta  county,  Ken- 
tucky, to  transport  the  boraes  from  Lexing- 
ton to  Juarez,  and  set  forth  the  eanse  and 
extent  of  the  loss  to  plaintiffs.  The  defend- 
ant answered,  traversing  the  allegations 
of  the  petition,  and  pleading  contributory 
negligence,  and  the  plaintiffs  filed  their 
reply.  The  defendant  by  motion  sought 
to  have  the  contract  sued  upon,  which  it 
alleged  was  in  writing,  Bled  as  an  exhibit 
to  the  petition,  and  snbaeqnently  the 
plaintifTs  filed  the  contract  of  shipment,  and 
the  same  was  noted  of  reeord.  It  provided, 
among  other  things,  that,  in  conslderatiaB 
IS4  U.  B. 
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of  the  reduced  rate,  the  extent  of  the  dasi- 
■gM  for  which  the  dafendant  would  be  lia- 
ble ihould  not  exceed  (ISO  (or  a  etKllion  or 
jack,  uid  9100  for  »  holM  or  mule,  the 
agreed  Talae  of  the  aDimali,  and  aoroBa 
the  face  of  the  eontrmet  were  itamped  the 
following  worda:  The  attention  of  the 
ahippera  haa  been  called  to  the  terma, 
ditiona,  Talne,  etc^  herein  named."  It 
appeara  that  the  oontract  of  ahipment  waa 
produced  and  Bled  in  erldenee  bj  the  plais- 
tifla. 

One  of  the  inatruetioua  reqneated  bj  the 
defendant  waa  to  the  effect  that,  if  the  Jur7 
found  for  the  plalntifTe,  thej  [49]  ahould 
fix  the  damagea  at  the  fair  market  value  of 
the  horaaa  killed,  and  the  difference  In  value 
bafore  and  after  the  injnrj  of  the  other 
horaea.  After  Terdtct  and  judgment  for 
plaintiffa,  the  defendant  filed  Ita  motion 
and  ground*,  and  additional  gronnda,  for 
a  new  trial,  none  of  which,  however, 
baaed  upon  the  prbvUlona  of  the  contract 
of  ahipment  or  anjr  act  of  Congreaa.  The 
eourt,  in  overruling  the  motion,  aaid,  how- 
ever, that  it  had  also  heard  counael  "upon 
the  Federal  question  raiaed  by  the  defend- 
ant aa  to  whether  the  contract  In  qoaaUon 
for  the  traonportation  of  aaid  colts  aod 
flllin  mentioned  tn  the  petition  from  Lex- 
ington, Kentucky,  to  Juares,  in  the  Repub- 
lie  of  Mexico,  waa  in  violation  of  the  pro- 
rlaiona,  or  any  of  them,  of  an  aot  of 
Congreaa  of  the  United  Statee  entitled, 
'An  Act  to  Ri^late  Commerce,'  approved 
February  4,  1887  [24  BUt.  at  L.  370.  chap. 
104,  U.  S.  Comp.  Btat.  1901,  p.  3104],"  a* 
amended,  "and  having  considered  the  aaid 
motion  and  grouada  for  a  new  trial  of  thla 
cause,  and  having  also  conaidered  the  said 
Federal  qneatlon,  and  being  of  the  opinion 
that  aaid  extract  did  not  and  does  not 
Tiolate  any  of  the  proviaiona  of  aaid  act 
of  Congreaa,  the  mbtlon  la  hereby  overruled 
and  a  new  trial  la  refused." 

The  caae  was  taken  by  appeal  to  the  eourt 
of  appeala  of  Kentucky.  After  submlaaion 
of  the  eaao  to  that  court,  tbe  defendant  filed 
a  aupplemratal  brief,  urging  the  applica- 
tioB  of  tite  law  of  the  caae  of  Adams  Exp. 
Co.  T.  Cnmlnger,  £26  U.  8.  491,  S7  L.  ed. 
S14,  44  LJtA.(N.a)  2S7,  S3  Sup.  CL  Rep. 
146,  and  further  inaiated  upon  auch  appli- 
cation In  Its  brief  in  reply  to  the  plaintiffs' 
nply  brief.  The  court  of  appeals  notleed 
that  the  claim  that  the  law  of  the  Cron- 
inger  Case  controlled  waa  first  luggested  by 
defendant  in  ita  supplemental  brief,  after 
■utnalaaion  of  the  eaae  to  that  court,  and 
.that  the  caae  had  been  tried  under  the  rule 
of  law  In  Kentucky  tliat  a  contract  reliev- 
ing a  carrier  trcaa  Ita  common-law  liability, 
■Bd  limiting  recovery  to  lesa  than  the  value 
of  the  property  carried,  ii  in  violation  of  the 
Kcntudiy  Cooatltution,  and  lield  that  it  waa 
»S  L.  ad. 


elementary  tlut  queationa  not  raiaed  in  the 
trial  court  in  an  appropriate  [SO]  way, 
which,  by  the  Code  of  Practloe  of  Kentuckr, 
la  In  writing,  would  not  be  conaidered  on 
appeal;  and,  after  detailing  the  proceedings 
in  the  trial  court,  concluded  that  no  Feder- 
al queation  had  thus  been  made.  The  de- 
fendant, bj  petition  for  rehearing,  again 
inaiated  that  the  Federal  queation  had  Itcen 
properly  presented,  but  the  court  of  ap- 
pe^  admitting  that  state  courts  must 
take  judicial  notice  of  aeta  of  Congreaa, 
and  that  it  was  not  essential  that  the  Fed- 
eral question  should  have  l)een  raispd  in 
any  apeclal  form  Is  the  trial  court,  held 
that  the  facta  cm  which  such  question  reat- 
ed  muat  be  preaented  in  the  record;  that 
the  proviaiona  of  the  written  contract,  upon 
which  the  defendant  then  relied,  not  having 
been  pleaded,  no  Federal  question  was  pre- 
sented; and  moreover,  that  the  defendant 
had  aaked  for  an  instruction  Inconsistent 
with  the  view  then  preaented,  and  conduct- 
ed ita  ease  throughout  the  trial  on  that 
basis  (1S3  Ky.  ISfi,  104  8.  W.  1083). 

That  the  defendant  waa  entitled  to  make 
a  deffoise  under  the  aot  to  regulate  com- 
merce, aa  amended  [34  Stat,  at  L.  SS4. 
chap.  3S91,  U.  B.  Comp.  Stat.  Supp.  1911, 
p.  1288),  la  evidently  an  afterthought.  The 
caae  waa  tried  upon  the  theory  that  the 
Kentucky  Conatltutlon  and  statutes  were 
controlling,  and  It  waa  not  until  after  tbe 
dedaion  of  Adams  Exp.  Co.  v.  Cronlnger, 
aupra,  that  an  attempt  waa  made  to  claim 
the  benefit  of  the  bill  of  lading  bused  upon 
sehedulea  filed  with  the  Interstate  Com- 
merce Commlaalon.  It  la  true  that  a  writ- 
ten hill  of  lading  showing  a  limitation  of 
tlOO  In  value  for  each  horse  was  filed  in 
the  caae  by  the  plaintiff  below  after  the 
motion  of  the  defendant  had  been  filed,  aa 
the  amended  record  diacloaes,  but  In  order 
to  aaaert  this  defense  it  waa  necessary  not 
only  to  have  tbe  contract  filed,  but  that 
the  defendant  below  should  set  up  tbe  facta 
showing  that  such  defense  waa  available 
to  it.  No  pleading  waa  filed  by  tbe  defend- 
ant allc^ng  compliance  with  the  act  to 
regulate  commerce  by  the  filing  of  achrdulea 
containing  tbe  limitation  aa  to  the  liability 
upon  which  [SI]  reliance  ia  now  placed. 
As  we  have  already  said,  the  record  discloses 
that,  at  the  trUl,  the  defendant.  Instead  of 
relying  upon  the  limited  Utility  now 
claimed,  entirely  Ignoring  auch  limitation, 
Itaelf  aaked  and  obtained  an  instruction  that 
if  the  jury  should  find  for  the  plaintiff,  it 
should  fix  the  damages  In  auch  sum  aa 
would  represent  the  loea  suffered.  Of 
courae,  the  request  to  give  this  instruction 
was  entirely  Inconsistent  with  the  elalm 
of  limited  liability  under  the  Federal  stat- 
:te. 

If  a  Federal  queation  Ma  be  nU  to  be 
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Involrad  at  aU,  It  wu  introdnced  into  the 
ncord  uftm  tlia  aignmoit  of  tlie  motion 
for  ft  new  triaL  Dispoeing  of  that  queati 
the  Goort  of  appeals  of  Kentucky  let  forth 
that  tha  question  waa  not  raited  b;  the 
plaadinga  or  reqneated  inatrucUone,  or  by 
notion  tor  a  new  trial,  or  written  motion 
«f  any  kind,  and  concluded  tliet  It  must 
have  l>een  raised  orally.  It  pointed  out 
that  under  the  Kentucky  Code  of  Praetiee 
tueh  eontentiona  were  required  to  Im  in 
writing,  and  that  if  the  defendant  desired 
to  talce  advantage  of  its  limited  Uability, 
it  must,  under  the  Code  of  the  state,  speci- 
fically rely  upon  that  defense  in  its  answer. 
In  making  this  holding,  the  Kentucky  court 
hut  enforced  a  rule  of  practice  of  that  state. 
The  decisions  of  this  court  not  only  have 
repestcdly  held  that  a  Federal  right,  in 
order  to  be  reviewable  here,  must  be  set 
up  and  denied  In  the  state  court,  but  haT« 
often  held  that  such  claim  of  denial  Is  not 
properly  brought  to  the  attention  of  this 
court  where  it  appears  that  the  state  court 
declined  to  pass  upon  the  question  because 
it  was  not  raised  in  the  trial  court,  as  re- 
quired by  the  state  practice.  Schuyler  Nat. 
Bank  v.  Bollong,  ISO  U.  S.  B5,  37  L.  ed. 
1008,  U  6up.  Ct.  Rip.  24;  Erie  R.  Co.  t. 
Purdy,  185  U.  S.  148,  48  L.  ed.  S47,  82  Sup. 
Ct.  Rep.  60G;  Dayton  v.  Missouri,  187  U. 
S.  366,  47  L.  ed.  214,  23  Sup.  Ct.  Rep.  137. 
Id  this  case  there  is  no  reason  to  believe 
that  there  was  an  attempt  on  the  part  of 
the  stat«  court  to  evade  the  decision  of 
Federal  questions,  duly  set  up,  by  unwar- 
ranted resort  to  alleged  rules  under  local 
practice,  and  upon  this  [SB]  point  this  case 
comes  within  former  rulings  of  this  court, 
aa  we  have  seen. 

A«  to  the  contention  that  the  ease  really 
raised  a  Federal  question  because  tt  in- 
volved the  constitutional  validll;  of  a 
state  statute  when  opposed  to  the  exclu- 
sive rights  secured  under  a  Federal  law, — 
an  examination  of  the  record  shows  that 
no  such  question  was  made  In  the  state 
court,  nor  waa  it  necessarily  involved  In 
the  decision  made,  in  such  senstr  as  to  makr 
the  case  reviewable  here  on  that  ground. 

It  follows  that  the  ease  must  be  dis- 
missed for  want  of  Jnrisdietitm. 


FHAITK   atBBOVEE. 

(See  6.  C  Reporter's  ad.  se-«3.) 
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tlie  admiralty  Jurisdiction  of  a  Federal 
dlstriet  court  extends  to  a  cause  of  action 
aftainst  a  itev^ra  wmpany  arising  out 
ISA! 


of  an  injury  to  one  of  its  employees,  eaoMd 
by  ita  negligent  failure  to  secure  the  hatch 
covert  on  a  vessel  lying  in  navigable  watery 
whereby  such  employee  was  injured  whUs 
engaged  in  loadii^  and  stowing  tha  ship's 
cargo,  since  even  if  it  be  assumed  that  Ukt 
requirement  aa  to  localilnr  in  tort  fssis, 
while  indispensable,  is  nM  neoeasarlly  ex- 
clusive, still  the  wions  which  was  the  sub- 
ject of  the  suit  was  ol  a  maritime  nature. 
[For  otber  cases,  see  Admlraltj,  118-121,  IM- 
las.  299-801,  in  Dicest  Sap.  Ct.  lOWO 

[No.    2X6.1 

Argued  January  29  and  30,  1914.    Decided 
Hay  26,  1S14. 

N  WRIT  of  Certiorari  to  tha  Unitei 
States  Circuit  Court  of  Appeails  for  tha 
Fourth  Circuit  to  review  a  decree  whidi 
affirmed  a  decree  of  the  District  Court  for 
the  District  of  Maryland  in  favor  of  the 
libellant  in  a  suit  to  recover  for  peraonal 
injuries  received  in  loading  and  stowing 
a  ship's  cargo.    Affirmed. 

See  same  case  below,  113  a  C.  A.  3H, 
163  Fed.  lOlS. 

The  facts  are  stated  in  the  opinion. 

Hr.  Edward  DnlTf  argued  the  cause, 
and,  with  Messrs.  Ralph  RobinsoD  and 
Nicholas    F.    Bond,    filed   a   brief    for   peti- 

One  fact  must  be  kept  in  mind  In  order 
to  understand  the  English  decisions.  We 
refer  to  the  venue.  In  a  common-law  oonrt, 
locality  was  the  basis  of  jurisdiction.  Hm 
judge  was  a  county  judge,  and  tha  vanns 
had  to  be  laid  originally  in  the  hnndred 
and  later  in  the  county  where  the  cause  of 
action  arose,  and  the  jury  which  tried  the 
must  come  from  that  coun^.  In  tbs 
earliest  time  all  causes  of  action  were  lo- 
in tbs  coarse  of  time,  howerar,  there 
crept  into  the  law  from  necessity  the  dis- 
tinction between  local  .and  transitory  ac- 
tions. Thereafter  a  transitory  action  eooM 
be  brought  where  the  defendant  waa  found; 
but  in  order  to  get  juriedictiMi  over  a  for- 
eign transitory  action  a  Hction  was  Anally 
devised  under  which  the  action  must  be 
stated  to  have  arisen  in  it*  true  locali^, 
to  which  was  added  under  a  videliett,  the 
place  where  the  action  waa  brought,  and 
this  latter  statement  could  not  be  travened. 
To  such  an  extent  waa  thia  carried,  that 
if  a  suit  were  brought  at  common  law  for 
the  seiiura  of  a  ship  on  the  high  seas,  the 
pleading  stated  that  the  ship  waa  Ukm 
on  the  high  seas,  to  wit,  at  Che*p«lde  In 
London,  and  the  defendant  waa  not  aUowed 
prove  that  Cheapaide  waa  not  ^  tts 
high  seas. 

Bacon,  AW.  "Actions  Local  k  Tnwaite- 
ry;"  McKenna  v.  Fislra.  1  How.  Ul,  H7, 
11  L.  ed.  117,  110;  Reg.  t.  Keys,  L.  K.  f 
M4  V.  •. 
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Bxeh.  DiT.  IBS,  M  L.  J.  Mftg.  Cm.  I 
IT,  13  Cox,  C.  C.  403,  C  Eng.  Rul.  Cu.  946; 
llMtyu  T.  Fkbrigfts,  Cowp.  pt.  1,  p.  Ifil,  1 
Smltli,  Lead.  Cu.  11th  ed.  fiDl;  Gilbert, 
Pr.  Sd  ed.  84,  S5i  BritUfa  South  Africa  Co. 
r.    Oompanbia    de    Moeambique    [1803]    A. 

0.  617,  63  I..  J.  Q.  B.  N.  B.  70,  6  Beporta, 

1,  60  h.  T.  N.  S.  604. 

The  juriadietioii,  aa  ol  right,  of  the  ad- 
■liraltj,  waa  limited  to  eauaea  of  a  mari- 
Uaw  nature. 

8  Browne,  Adm.  1  Am.  ed.  pp.  B4,  SG; 
Benedict,  Adm.  4Ui  ed.  pp.  39,  46,  47;  Ste- 
Tena  t.  The  Sandwich,  1  Pet.  Adm.  233, 
Fed.  Caa.  No.  13,409. 

All  Justice  BioTj  U  contending  for  In 
DeLoiio  V.  Boit,  8  Oall.  300,  Fed.  Cu.  No. 
3,776,  iM,  that  the  nature  of  the  eauae  ia 
the  sole  teat. 

The  Blackheath  (United  Statca  t.  Erane) 
lOS  U.  S.  361,  49  L.  ed.  236,  26  Sup.  Ct 
Rep.  Ui  Htrtin  *.  Weat,  222  U.  8.  101, 
66  L.  ed.  ISO,  36  LJUA.(N.S.)  692,  31 
Sup.  Ct.  Rep.  42. 

In  determining  whether  a  tort  la  mari- 
time or  not  we  must  coniider  three  thinge: 
locality,  aubject-matter  of  complaint,  and 
person  with  regard  to  whom  complaint  la 
made. 

Hcg.  T.  Londtm  Ct.  Judge  [1802]  1  Q. 
B.  873. 

We  believe  that  we  hare  noted  in  thii 
brief  all  the  torta  which  are  mentioned  in 
the  Black  Book  of  Admiralty  ai  within 
the  jurisdiction  of  admiralty. 

They   are  a*  follows: 

(1)  Negligent  colliiion  between  ships. 
The  ship  ii  pertoni&ed,  at  least,  under  the 
modem  cases,  and  It  can  injure  and  ia  re- 
sponsible for  the  injury,  IrrespectiTe  of 
whether  or  not  it  ia  being  nsTigated  by 
tta  owner.  The  modern  eaoee  refuse  juria- 
dictlon  in  the  case  of  a  collision  of  a  ship 
with  a  bridge  or  wharf,  although  the  lat- 
ter Is  used  for  commerce  on  water. 

Clereland  Terminal  ft  Valley  R.  Co.  ▼. 
Cle*eland  8.  B.  Co.  208  U.  8.  316,  62  L.  ed. 
508,  28  8np.  Ct.  Rep.  414,  13  Ann.  Caa. 
ItlS;  Martin  y.  Wast,  supra. 

<Z)  Collision  with  an  anchor  of  anoth- 
er ahip.  This  Is  nothing  but  the  modem 
doctrine  of  jurisdiction  In  casea  of  obstrue- 
tka  to  nsvigstion.  Admiralty  liaa  always 
had  within  its  jurisdiction  the  regnUtloa 
at  naTlgation.  It  looks  after  both  obatrue- 
ttoos  to  navigation  and  aids  to  nsTigation. 
It  enforeea  a  cUim  for  damages  iriiothsr 
•rising   from   a   submerged    pile    (Philadel- 

Sla,  W.  4  B.  R.  Co.  t.  Philadelphia,  Jb  H. 
a.  Steam  Towboat  Co.  23  How.  SOS.  16 
L.  ad.  4iS)  or  from  an  unlawful  structurs 
1b  tbs  water  (Atlee  t  Northwestern  Union 
Padcet  Go.  81  Wall.  380,  82  L.  ed.  610). 
It  llkewiae  enforeta  a  claim  for  damagea 
»•  Ifc  •«. 


to  an  aid  to  navigation  done  by  a  ship  (The 
Blackheath,  supra),  and  would  probably 
enforce  such  a  claim  when  the  damage  ia 
done    by  an  individual. 

(3)  Damage  to  a  ship  by  the  negligence 
of  ita  pilot.  The  English  court  has  re- 
fused to  extend  this  Jurisdiction  to  a  claim 
for  damsgea  to  one  ship  by  the  negligence 
of  tlie  pilot  of  another. 

Reg.  V.  London  Ct.  Judge,  supra, 

(4)  Injury  to  a  ship  by  reason  of  some- 
one   removing    the    aachor    or    cutting    the 

(6)  Injury  to  a  mariner  in  the  service 
of  the  ship.  Ia  such  ease  the  ship  was  liable 
whether  negligent  or  otherwise  only  for  the 
maintenance  and  care  of  the  mariner.  This 
ia  the  rule  to-day,  except  where  the  injury 
happens  by  reason  of  the  lUMeaworthinees 
of  the  ship,  or  of  a  failure  to  supply  and 
keep  in  order  the  proper  appliances  appur- 
tenant to  the  ship  (The  Osceola,  180  U.  8. 
168,  47  L.  ed.  760,  23  Sup.  Ct.  Bep.  483), 
In  which  event  the  mariner  ia  entitled  to 
damages.  The  modem  cases  have  brought 
within  this  jurisdiction  an  injury  to  a  per- 
son lawfully  on  board  a  ship,  caused  by 
the  negligence  of  the  ahip  [Leathcra  v. 
Blessing,  105  U.  8.  62S,  26  L.  ed.  1102). 
and  to  a  stevedore,  Injured  by  the  negli- 
gence of  the  ship  (The  Uaz  Morris,  137 
U.  S.  I,  34  L.  ed.  686,  11  Sup.  Ct.  Rep.  20). 
But  the  modem  caaea  have  refused  juria- 
diction  when  the  negligence  of  the  ship 
operates  injuriously  to  a  structure  on  land 
(The  Plymouth  [Hough  r.  Western  Transp. 
Co.]  3  WaU.  20,  18  L.  ed.  126). 

The  doctrine  of  locality  baa  produced 
endleea  diifieultiea,  as  witness  the  diacus- 
sion  of  the  two  ladder  casea:  The  Strabo, 
00  Fed.  110,  and  The  H.  8.  Piokaads,  42 
Fed.  830,  and  the  discussion  aa  to  whether, 
f  a  sailor  falls  from  the  yard  arm  by  the 
Lcgligence  of  the  ship,  the  jurisdiction 
would  depend  on  whether  he  fell  into  the 
■water  and  waa  drowned,  or  fell  on  the 
wharf  and  was  killed.  Indeed,  Juatice 
Brown  has  pointed  out  the  difficulties  of 
the  k»eaUty  doctrine  in  an  article  ia  B 
Columbia  L.  R«nr.  1. 

Aa  a  rwult  of  the   Haekfeld   Caae   (U. 

Dist.  Ct.  Hawaii,  1902)    and  tbU  case 

tht^  articles  have  been  written  which  may 

aid  this  court  la  the  deteminatlaB  of  the 

question  of  Jurisdiction. 

16  Harvard  L.  Rev.  KID;  18  Harvard  L. 
Bev.  890;  26  Harvard  L.  Rev.  381. 

Heasra.  W.  H.  Priee,  Jr.,  and  Jobs  B. 
Bconinea,  Jr.,  argued  the  eanae^  aad,  with 
Messrs.  JAn  B.  Semmea,  Jaaw  N.  Bowsn, 
and  Hatthmr  QauH^  AM  a  brief  for  m- 
spondent: 

The  allegations  of  the  Ubal,  tbat  k,  the 
sUtcnant  of  tba  < 
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in  tb«  abaenee  ol  erldenM  that  such  all^a- 
tions.art  fraudulently  made  aoUlj  for  the 
purpoK  of  obtaining  jurisdiction. 

(1)  Where  there  ia  an  allegation  that 
Qia  jurisdictional  amount  ii  inTolved,  and 
it  subsequentlj  dorelope  bj  tha  evidence 
that  the  jurisdictional  amount  ia  not  in- 
Tolved,  the  court  has  author  i^  to  enter 
Jodgmcnt  for  a  leas  amount,  unless  the 
allegations  w«re  frauduloitlj  made  for  ob- 
taining jurisdiction. 

Smith  T,  Greenhow,  100  U.  B.  669,  ST 
L.  od.  1080,  3  Sup.  Ct.  Kep.  42Ii  Barry  i. 
Edmunds,  116  U.  B.  660,  2S  L.  ed.  7S9,  6 
Sup.  Ct  Hep.  601;  Bchunk  t.  Holine,  M. 
t  8.  Co.  147  U.  S.  600,  37  L.  ed.  £66,  13 
Sup.  Ct  Rep.  418;  Bmithers  t.  Smith,  204 
U.  S.  6S2,  fil  L.  ad.  «6e,  27  Sup.  Ct  Rep. 
297. 

(2)  Where  the  requisite  diveraitj  of  elti- 
lenship  exists  at  the  commencement  of  a 
auit,  no  subsequent  change  In  the  situation 
of  the  parties  ousts  the  jurisdiction  of 
the  court. 

Morgan  t.  Morgan,  S  Wheat.  £90,  4  L. 
ed.  242;  Clarke  t.  Mathewson,  IZ  Pet.  184, 
0  L.  ed.  1041  i  Mollan  v.  Torrance,  0  Wheat. 
637,  8  L.  ed.  1G4. 

(3J  Where  Federal  and  non-Federal 
questiona  are  involved  In  the  same  suit, 
and  jurisdiction  has  properlj  attached  for 
the  purpose  of  determining  the  Federal 
question,  the  Federal  court  has  a  right,  and 
in  fact,  it  is  ita  duty,  to  finally  determine  all 
matters  in  dispute. 

Tennessee  v.  Davis,  100  U.  S.  267,  270, 
26  L.  ed.  648,  6SS;  New  Orleans,  M.  k  T. 
R.  Co.  T.  Mississippi,  102  U.  S.  13S.  141, 
26  Ii.  ed.  96,  99;  Chappell  v,  United  SUtes, 
160  U.  B.  499,  40  L.  ed.  GIO,  10  Sup.  Ct 
Rep.  397;  Williamson  v.  United  States, 
207  V.  S.  426,  62  L.  ed.  278,  28  Sup.  Ct. 
Rep.  163-,  Biler  t.  Louisville  t  N.  R.  Co. 
213  U.  B.  17S,  63  L.  ed.  7S3,  29  Sup.  Ct 
Rep.  451;  Omaha  Horse  R.  Co.  v.  Cable 
Tram-Way  Co.  32  Fed.  729. 

In  questions  of  contracts,  as  distin- 
guished from  torts,  admiralty  jurisdiction 
depends  mainly  upon  the  subject-matter, 
— that  is,  the  nature  of  the  service  and  en- 
gagement,— and  la  limited  to  such  subjects 
as  are  purely  maritime. 

Ex  parte  Easton,  96  U.  B.  72,  £4  L.  ed. 
374;  New  England  Uut  M.  Ins.  Co.  t. 
Dunham,  11  Wall.  1,  £6,  SO  L.  ed.  90,  S7. 

By  reason  of  the  jealouay  of  the  Eng- 
lish common-law  courts  against  the  admir- 
alty, the  latter's  jurisdiction  Is  narrower 
and  more  restricted  in  England  than  in 
any  other  oountry.  In  the  United  States 
the  admiralty  jnrisdletion  of  the  courts  is 
Dot  eonflned  or  realricted  by  reatraining 
atatutca,  or  the  prejudiced  interpretations 
ot  theaa  atatut*.-;  by  tte  JudloUiy.  ' 


Morewood  v.  Encquijt,  23  How.  40^  U 
L.  ed.  610;  New  Eiiglnnd  Mut.  H.  IM.  Oh 
V.  Dunliam,  11  WnIL  1,  £0  L.  ed.  M|  NM 
Jersey  Steam  NaT.  Co.  v.  Merchants'  Ban^ 
6  How.  344,  SSS,  12  L.  ed.  486,  481;  Tko 
Blnckheath  (United  SUtea  v.  GraBa)  Ut 
U.  B.  361,  49  L.  ed.  236,  26  Bu>.  Ct  B«^ 
46;  The  LotUwanna  (Rodd  ▼.  Heartt)  tl 
Wall.  668,  674,  22  L.  ed.  664,  681. 

The  sole  teat  of  admiralty  juriidietlM 
has  been  the  locality  ot  the  perscna  or  thi^ 
injured  at  the  time  of  impact  with  tka  in- 
tentional or  n^ligent  force. 

The  Plymouth  (Hou^  t.  Wertss 
Transp.  Co.)  3  Wall.  38,  18  L.  ed.  1£S; 
Thomas  t.  Lane,  2  Buron.  9,  Fed.  Caa.  No. 
13,902;  De  Lovio  v.  Boit,  2  GaU.  398,  Fed. 
Caa.  No.  3,776;  Leathers  v.  BlcMing,  lOS 
U.  B.  626,  26  L.  ed.  1192;  The  Oennte 
Chief  V.  Fitzhugh,  12  How.  44S,  13  L.  ed. 
10G8;  The  Blackhcatfa  {United  Statea  v. 
EvaQ«)  19S  V.  S.  381,  49  L.  ed.  238,  26 
Sup.  Ct  Rep.  46;  Cleveland  Terminal  * 
Valley  R.  Co.  v.  Cleveland  S.  S.  Co.  208 
U.  B.  316,  62  L.  ed.  608,  28  Sup.  Ct  Rep. 
414,  13  Ann.  Caa.  126;  The  Troy,  SOS  D. 
S.  321,  62  L.  ed.  612,  28  Sup.  Ct.  Rep.  418; 
The  Jefferson,  216  U.  B.  130,  64  L.  ed.  1£S, 
30  Bup.  Ct.  Rep.  64,  17  Ann.  Caa.  M)Ti 
Martin  ▼.  West,  222  U.  S.  191,  66  L.  ed. 
169,  36  L.R.A.[N.S.)  692,  SS  Sup.  Ct  Rep. 
4&. 

The  tort  in  thii  case  was  easestially  mari- 
time in  Ita  nature. 

The  Gilbert  Enapp,  37  Fed.  MO;  At 
George  T.  Eemp,  2  Low.  Dec.  4TT,  Fed. 
Cas.  No.  6,341;  The  B^nruea,  88  Fed. 
908;  The  Mattie  May,  47  Fed.  8»;  Tha 
Senator,  21  Fed.  191;  The  Coningsby,  SOI 
Fed.  814. 

Mr.  Justice  Hoghea  delivered  the  opinlM 
of  the  conrt: 

This  is  s  libel  to  recover  for  personal  In- 
juries sustained  by  the  libellant  as  a  sten- 
dore  in  the  employ  of  the  Atlantic  Tmns- 
port  Company  (the  petitioner),  which  was 
enga^d  in  loading  the  Pretoria,  belonging  to 
the  Hamburg- American  Bteam  Packet  Com- 
pany, while  lying  in  the  port  [ST]  of  Balti- 
more. The  libel  waa  brought  against  bett 
the  owner  of  tha  ship  and  the  stevedore  eoia- 
psny.  It  was  dlsmisBcd  as  to  the  fomer, 
but  a  recovery  against  the  latter  waa  al- 
lowed by  the  district  court  (100  Fed.  229) 
and  auatalned  by  the  circuit  court  of  ap- 
peals (113  C.  C.  A.  393,  193  Fed.  lOlS). 
This  writ  of  eertiorari  waa  granted. 

The  libellant  was  one  of  a  gang  engaged 
in  loading  and  atowing  copper.  He  was 
working  oj  tha  ship,  under  ana  of  the 
hatchea.  The  covers  of  the  hatch  were  la 
three  sections,  the  division  being  made  by 
two  movable  iron  beama  placed  athwart  the 
»4  D.  S. 
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■hip.  Tlie  coTeringi  of  the  'mlddl*  Mctioii 
had  b«en  remored  and  pUced  on  top  of  the 
fore  aad  after  wctiMia.  On  the  doolc,  the 
copper .  waa  piled  upon  a  rope  mat  which 
waa  lifted  bj  a  winch,  swung  over  the 
hatch,  and  lowered  into  the  hold.  On  one  of 
iti  ntnrn  tripe  the  mat  caught  nodar  the 
after  crow  beasi,  which  was  instantlj  jerked 
out  of  ita  support,  and,  with  the  lengthwise 
timbers  resting  on  it  and  the  hatch  covers, 
fell  into  the  hold,  severely  injuring  the 
Hbellant.  The  district  court  (reterring  to 
the  petitioner,  the  Atlantic  Transport  Com- 
pany, as  the  stevedore)  said:  "There  would 
have  been  no  accident  bad  the  entire  hatch 
been  uncovered.  To  uncover  a  hatch  takes 
time  and  labor.  It  bad  weathe.-  comes.  It 
must  be  covered.  Unnecessarj  uncovering  la 
to  be  avoided.  It  is  euj  to  make  a  partial- 
ly covered  hatch  abBoIutely  safe.  The  crou 
beams  of  the  hatch  have  holes  Ic  their  ends, 
There  are  corresponding  Lolen  in  the  hatch 
combings.  Pins  can  be  put  through  these 
holes.  It  takes  abont  five  minutes  to  put 
them  in.  When  in  place,  an  accident  such 
M  gave  rise  to  this  casa  cannot  happen. 
The  ship's  carpenter  of  the  Pretoria  keeps 
the  pine  when  not  in  use.  Accidents  often 
happen  because  an  opened  hatch  has  been 
left  unguarded,  or  because  the  hatch  cover- 
ings fall  into  the  bold.  Wben  they  do  there 
la  usually  a  dispute  as  to  whether  the  ship 
or  the  stevedore  is  to  blame.  In  the  case  at 
bar  the  ship  and  tbe  stevedore  were  repre- 
sented  [B8]  by  the  same  proctors  and  by  tbe 
some  advocates.  The  stevedore  acquits  the 
ship.  .  .  .  The  stevedore  proved  that, 
when  the  ship  came  into  port,  it  took  com- 
plete charge  of  the  hatches.  It  uncovered 
•0  much  of  them  as  it  saw  fit.  If  the  pins 
were  In  and  it  wanted  them  cut,  it  took 
them  cut.  It  laid  them  on  the  deck.  The 
ship's  carpenter  gathered  them  up.  If  the 
pins  were  out  and  it  wanted  tbem  In,  it 
told  tbe  ship's  carpenter.  He  put  them  in." 
For  its  failure  to  use  due  diligence  in  seeing 
that  the  libellant  had  a  safe  place  in  which 
to  work,  the  district  court  held  the  Trans- 
port Company  liable. 

Tbe  principal  question  is  whether  tbe  dis- 
trict court  bad  jurisdiction;  tliat  is,  wheth- 
er the  cause  was  one  "of  admiralty  and 
maritime  jurisdiction."  Const  Art.  3,  S 
i;  Rev.  Stat,  g  563,  U.  S.  Comp.  SUt.  1601, 
p.  456;  Judicial  Code,  |  24  [36  Stat,  at  L. 
1091,  ehap.  !3I,  U.  S.  Comp.  Stat  Bupp 
1911,  p.  136],  act  of  Sept  24,  1TS9,  ehap.  20, 
I  9,  1  Stat,  at  L.  7S,  77,  As  the  Injury  oc- 
curred on  board  a  sblp  while  it  was  lying. 
'in  navigable  waters,  there  is  no  doubt  that 
the  requirement  as  to  locality  was  fully. 
met  Tbe  petitioner  insists,  however,  that 
locality  ts  not  the  sole  test,  and  that  il 
must  appear  that  the  tort  waa  otherwise  of 
K«  Ij.  ed. 


a  maritime  nature.  And  this  was  the  vivw 
taken  by  the  circuit  court  of  appeak  for  the 
ninth  circuit,  in  sffirming  a  decree  dismiss- 
ing a  libel  for  want  of  jurisdiction  In  a 
similar  ease.  Campbell  v.  H.  Hackfeld  k 
Co.  82  C.  a  A.  274,  125  Fed.  696. 

At  an  early  period  the  court  of  admiralty 
in  ilngland  exercised  jurisdiction  "over 
torts,  injuries,  and  offenses  at  ports  within 
the  ebb  and  flow  of  the  tide,'on  the  British 
seas  and  on  the  high  seas."  De  Lovio  v. 
Boit,'2  Gall.  39S,  406,  464,  474,  Fed.  Css. 
No.  S,77«.  While  its  authority  wai,  denied 
when  the  'njurious  action  took  -ilace  m/ra 
eorpus  eomitatut,  it  was  not  disputed  that 
jurisdiction  existed  when. the  wrong  was 
dons  "upon  the  sea,  or  any  part  thereof 
which  is  not  within  sny  county."  4  Co. 
Inst  134.  The  jurisdiction  in  admiral^  of 
the  courts  of  the  United  States  is  not  con- 
trolled by  the  restrictive  statutes  and  judi- 
cial prohibitions  [S9]  of  England  (Waring 
r.  Clarke,  fi  How.  4  Jl,  457, 468,  12  L.  ed.  220, 
234,  236;  New  England  Mut  M.  Ins.  Co.  v. 
Dunham,  11  Wall.  1,  24,  80  L.  ed.  SO,  07; 
The  Lottawai.na  [Rodd  v.  Heartt]  21  Wall. 
65S,  676,  22  L.  ed.  664,  662),  and  the  limi- 
tation with  respect  to  torts  committed  with- 
in the  body  of  any  county  is  not  applicable 
here.  Waring  v.  Clarke,  supraj  Jackson  v. 
The  Magnolia,  20  How.  296,  15  L.  ed.  S09. 
"In  regard  to  torte,"  said  Hr.  Justice  Story 
in  Tliomas  v.  Lane,  S  Bumn.  1,  9,  Fed.  Gas. 
No.  13,902,  "I  have  always  understood,  that 
the  jurisdiction  of  the  admiralty  Is  ex- 
clusively dependent  upon  the  locality  of  the 
act.  The  admiralty  has  not,  and  never  (I 
believe)  deliberately  claimed  to  have,  any 
jurisdiction  over  torts,  except  such  as  are 
maritime  torts,  that  is,  such  as  are  com- 
mitted on  the  high  seas,  or  o:i  waters  with- 
in the  ebb  and  flow  of  tbe  tide."  This  rule 
— that  locality  furnishes  the  test — has  been 
frequently  reiterated,  with  the  substitution 
(under  the  doctrine  of  The  Genesee  Chief  v. 
Fltzhugb,  12  How.  443,  13  L.  ed.  1058)  of 
navigable  waters  for  tide  waters.  Thus,  in 
the  case  of  Pbiladelpbia,  W.  k  B.  R.  Co.  v. 
Philadelphia  ft  H.  de  G.  Steam  Towhoat 
Co.  23  Tlov.  209,  216,  IS  L.  ed.  433,  430,  the 
court  said:  "The  jurisdiction  al  courts  of 
admiralty,  in  matters  of  contract,  depends 
upon  tbe  nature  and  character  of  tbe  con- 
tract; hut  in  torts,  it  depends  entirely  on 
locality."  Again,  in  the  case  of  The  Ply- 
mouth (Hough  V.  Western  Transp.  Co.]  S 
Wall.  20,  18  L.  ed.  126,  where  jurisdiction 
was  denied  upon  the  ground  that  the  sub- 
stance and  consummation  of  the  wrong  took 
place  on  land,  and  not  on  navigable  water, 
Uie  court  said:  "The  Jurisdiction  of  the 
admiralty  over  maritime  torts  does  not  de- 
pend upon  the  wrong  having  been  com- 
mitted on  board  the  rtufH,  bnt  ap<m  its 
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having  been  eominittad  upon  th«  bigh 
MM  or  other  navigKble  wftten.  A  trw- 
pan  on  bokrd  ol  a  veuel,  or  Iff  the 
Tcwel  iUelf,  ftboTB  tidewator,  wheo  that 
MM  the  limit  of  juTiM]iction,  was  not 
of  kdminltj  eogniuuM.  The  reaaon  w«a, 
that  It  was  not  committed  within  the 
fcMKlitj  tbat  gave  the  Juriadiction.  The 
Teaael  itoell  wu  unimportant.  .  .  .  The 
jurttdietion  of  the  admiraltf  doet  not  de- 
pend upon  the  [60]  fact  that  the  injur;^  was 
In&icted  bj  the  Teasel,  but  upon  the  locality, 
— the  high  aeu  or  navigable  watera  where  it 
occurred.  Every  ipeciea  of  tort,  howerer 
occurring,  and  whether  on  board  a  Teiael 
or  not,  if  upon  the  high  aeaa  or  navigable 
watera,  ia  of  admiralty  cognizance."  Sm 
Uanro  t.  Almeida,  10  Wheat  4i3,  6  L.  ed. 
36S;  Waring  v.  Clarice,  S  How.  459,  12  L. 
ed.  23S;  New  Jeraey  Steam  Nav,  Cki.  t. 
Merchants'  Bank,  e  How.  344,  394,  12  L. 
ed.  466,  487;  The  Commerce  (Commercial 
Tranap.  Co.  v.  Fltzhugh)  1  Black,  ST4,  GTS, 
17  L.  ed.  107,  lOS;  Roclc  Island  Bridge 
(Galena,  D.  D,  A  M.  Packet  Co.  v.  Hock 
Island  Bridge  Co.)  Q  Wall.  213,  2IG,  13  L. 
ed.  7B3,  754;  The  Belfast,  7  Wall.  «24,  637, 
]g  L.  ed.  260,  269 ;  £x  parte  Easton,  gs  U. 
S.  68,  72,  24  L.  ed.  373,  374;  Leathera  t. 
Blessing,  IM  V.  8.  Q26,  630,  28  L.  ed.  11&2, 
1194;  Panama  R.  Co.  t.  Napier  Shipping 
Co.  16U  U.  S.  2B0,  285,  41  L.  ed.  1004,  1005, 
17  Sup.  Ct.  Rep.  572;  The  Blackheath 
(Unlt«d  SUtea  r.  Evana)  19S  U.  S.  361, 
36S,  367.  40  L.  ed.  230-238,  25  Sup.  Ct.  Rep. 
46;  Jleveland  Terminal  A  Vallc  R.  Co.  t. 
Cleveland  S.  S.  Co.  208  U.  S.  316,  319,  62 
L.  ed.  60S,  611,  28  Sup.  Ct.  Sep.  414,  13 
Ann.  Caa.  1216;  Martin  v.  Weat,  222  U.  S. 
191,  56  L.  ed.  169,  86' L.B.A.(N.B.}  602, 
32  Sup.  Ct.  Rep.  42;  The  Neil  Cochrai 
Bron-n,  Adm.  162,  Fed.  Caa.  No.  10,087 ;  Tk 
Ottawa,  Brown,  Adm.  366,  Fed.  Caa.  Ni 
10,616)  Holmea  r.  Oregon  A  C.  R.  Co.  6 
Sawy.  262,  G  F«d.  75,  77;  The  Arkansas,  6 
McCrary,  364,  IT  Fad.  383,  384;  The  F.  A 
P.  M.  33  Fed.  611,  613;  The  H.  8,  Pickands, 
42  Fed.  23S,  240;  Hermann  t.  Port  Blakely 
Mill  Co.  69  Fed.  346,  647;  The  Strabo,  90 
Fed.  110;  2  Story,  Conat.  |  1666.  It  is  alao 
apparent  that  Congress,  In  providing  tor  the 
punishment  of  Crimea  committed  upon  navi- 
gable waters,  haa  regarded  the  locality  of 
the  offense  aa  the  basis  for  the  eicrciHe  of 
Ita  authority.  Act  of  April  SO,  1790,  chap, 
9,  f  8.  ]  SUt  at  L.  112,  113;  act  of  Marsh 
3,  1826,  chap.  65,  4  BUt  at  L.  116;  Rev. 
StaL  i)  6339,  634S,  6346,  U.  S.  Comp.  BUt. 
1901,  pp.  3627,  3630,  3631;  Criminal  Code. 
.  I  272,  SG  BUt.  at  L.  10S8,  1142,  chap.  321, 
U.  S.  Comp.  SUt.  Bupp.  1911,  pp.  168S, 
1671;  United  Btates  v.  Bevans,  3  Wheat. 
336,  387,  4  L.  ed.  404,  416;  United  States  t. 
Wiltberger,  5  Wheat  76,  S  L.  ed.  87;  United 
IXIS 


SUtca  T.  Rodgers,  IGO  U.  B.  249,  280,  Z61, 
286,  37  L.  ed.  1071,  1075,  107B,  lOM,  U 
Sup.  Ct.  Rep.  109;  Wynne  T.  United  StatM, 
217  U.  B.  234,  240,  64  L.  «d.  74B,  749,  M 
Sup.  Ct  Rep.  447. 

But  the  petitioners  urga  that  tha  ganonl 
statements  which  we  have  eited,  with  re- 
spect to  the  ezclnsiveness  of  the  tert  d 
locality  in  cases  of  tort,  are  not  controlUng; 
and  that  in  evei;  adjudicated  caaa  in  this 
which  the  jurisdiction  of  sd- 
miral^  with  respect  to  torts  haa  been  ao*- 
tained,  the  tort,  apart  from  the  mere  place 
of  ita  occurrence,  [61]  haa  been  of  a  mari> 
time  character.  It  is  asked  whether  admiral- 
ty would  entertain  a  suit  (or  libel  or  slander 
circulated  on  board  a  ship  by  one  passenger 
against  another.  See  Benedict,  Admiral^, 
4th  ed.  S  231.  The  appropriate  baaia,  it  ia 
'id,  of  all  skdmiraJ^  jurisdiction,  whether 
in  contract  or  In  tort,  ia  the  maritime 
nature  of  the  tranaaction  or  event;  It  ia 
suggested  that  the  wider  authority  aaer- 
claed  in  very  early  times  in  England  may 
be  due  to  its  antedating  the  recognition  liy 
the  common-law  eourta  of  traoaitory  oanscs 
of  action,  and  thus  arose  by  virtue  of  neeea 
lity. 

We  do  not  find  it  necessary  to  enter  upon 
this  hrgad  inquiry.  Aa  thia  court  has 
observed,  tlie  precise  scope  of  admiralty 
ia  not  a  matter  of  "obvious 
princii'le  or  of  very  accurate  history."  Tht 
Blackheath  {United  SUtes  v.  Evana)  IBS 
U.  S.  361, 366, 367, 49  L.  ed.  236-238,  25  Sup. 
Ct.  Rep.  46.  And  we  are  not  now  concerned 
with  the  extreme  cases  which  are  hypo- 
thetically  presented.  Even  if  it  be  aaaumed 
that  the  requirement  aa  to  locality  in  tort 
cases,  while  indispcnaable,  is  not  necessarily 
exclusive,  btill  in  the  present  case  the  wrOBg 
which  was  the  subject  of  the  suit  was,  w« 
think,  of  a  maritime  nature,  and  hence  the 
district  court,  from  any  poin^.  of  view,  had 
juriadictiou.  The  petitioner  contends  that 
a  maritime  tort  is  one  arising  out  of  an  in- 
jury to  a  ahip,  caused  by  the  negligence  of  a 
ship  or  a  person,  or  out  of  an  injury  to  a 
person  by  the  n^ligenee  of  a  ahip;  that 
there  must  either  be  an  injury  to  a  ship  or 
an  injury  by  the  negligence  of  the  ahip,  in- 
cluding therein  the  negligence  of  her  own- 
ers or  mariners;  and  that,  aa  there  was  no 
negligence  of  the  ship  in  the  preaent  esse, 
the  tort  was  not  maritime.  ThU  view  wa 
deem  to  be  altogether  too  narrow. 

The  libellant  was  injured  on  a  aUp,  Ij- 
ing  in  navigable  waters,  and  while  ha  waa 
engaged  in  the  performance  of  a  maiitimt 
service.  We  entertain  no  doubt  that  tfa 
service  in  loading  and  storing  a  ahip'a 
cargo  is  of  this  character.  Upon  Its  proper 
performance  depend  in  large  m^iaanre  tha 
[eS]  safe  carrying  of  the  cargo  and  tha  lale- 
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tr  of  the  al^p  itaelf  i  uid  it  la  a  Mrrice  abio-  tlw  Bnding  tlwt  the  petitioner  omitted  to 
Intelr  neccBMi?  to  eiwble  the  ahtp  to  dii-  uae  proper  diligeooe  lo  provide  ft  ttfe  pUoe 
charge  ita  maritime  doty.  Formerly  .  the  of  worlL  Baltimore  A  0.  R.  Co.  t,  Baugh, 
work  was  done  bj  the  •hip'a  crew;  bat,  149  U.  B.  38B,  388,  87  L.  ad.  772,  TBO,  IS 
owing  to  the  exlgenciea  of  increaBing  com-  Sup.  Ct.  Rep.  B14.  A*  the  qneition  belongi 
merea  and  the  demand  lor  rapiditj  and  to  a  clan  wbleh,  nnder  the  dlrtrlbution  of 
Bpeelal  ikill,  it  haa  become  a  ipecialiEed  judicial  power,  ia  determinable  b;  the 
aervice  devolving  upon  a  clase  "ai  clearly  circuit  court  of  appeal*  in  laat  reaort,  we 
identified  with  maritime  affaire  ae  are  the  ahall  not  undertalce  to  diacnaa  it  at  lengtb 
mariner*."  See  The  Qeorge  T.  Kemp,  2  or  to  restate  the  evidence.  Chicago  June- 
Low.  Deo.  482,  Fed.  Caa.  No.  6M1;  The  tion  R.  Co.  v.  King,  222  U.  S.  222,  224,  56 
Clreaatian,  1  Ben.  200,  Fed.  Cas.  No.  2,722;  L.  ed.  173,  174,  32  Sup.  Ct  Rep.  79;  Chi- 
Roberta  t.  The  Windermere,  2  Fed.  TZ2;  The  cago,  R.  L  A  P.  R.  Co.  v.  Brown,  229  U.  B. 
Canada,  7  Saw;.  173,  7  Fed.  119;  The  817,  820,  G7  L.  ed.  1204,  ISOS,  83  Sup.  Ct. 
Hattie  M.  Bain,  20  Fed.  389;  The  Qilbert  Rep.  840>,  3  N.  C.  C.  A.  B2S;  Grand  Trunk 
Knapp,  37  Fed.  200;  The  Main,  2  C.  C.  A.  Weetern  R.  Co.  v.  Llndaaj,  233  U.  B.  42, 
Gfl9,  S  U.  S.  App.  840,  SI  Fed.  054;  Nor-  SO,  ante,  839,  34  Sup.  Ct.  Rep.  581.  It  k 
wegian  S.  S.  Co.  t.  Washington,  8  0.  C.  A.  aufficicnt  to  aa;  that  we  are  aatiafled,  from 
313,  IS  U.  B.  App.  469,  S7  Fed.  224;  The  an  examination  of  the  record,  that  th* 
Bcgoranca,  SS  Fed.  808;  Tlie  Allerton,  93  ruling  waa  jnetifled. 
Fed.  ElS;  Hughea,  Admiralty,  113;  Bene-  Affirmed, 
diet,  Admiral^,  4th  ed.  |  207.    The  libellant 

wa*   injured   becauae  the  care  required   by  — — 

the  law  was  not  taken  to  protect  him  while  ATLANTIC   TRANSPORT   COMPANY   OF 

he  was  doing  thla  work.     We  take  it  to  be  WEST  VIRQINU,  Petitioner, 

clear   that   the    dlatrict   court,   sitting    in  y. 

admiralty,  wa*  entitled  to  declare  the  ap-  STATE  OF  MARYLAND  TO  THE  USE  OJ" 

pHcable  law  in  auch  a  case,  a*  1:  wa*  with-  MARY    SZCZESBK,    Widow   of    Martin 

In  the  power  of  Congresa   to   modifj   that  Stcceeek. 

Uw.     Waring  t.  CTarke,  5  How.  460,  12  L.  _    „.„,^„,,  ^    «»   «  . 

ed.  236;  The  Lottawana   (Rodd  t.  Heartt)  (See  S.  G  Reporter  s  ed.  93,  84.) 
21  Wall.  SSB,  676,  22  L.  ed.  664,  662. 

fact  that  the  ship  waa  not  found  to  be  liable  Atlantic  Transport  Company 

for  the  neglect  ia  not  controlling.    If  more  ante,  120B. 

Is  required  than  the  locality  of  the  wrong  []{g,  glS] 
In  order  to  give  the  court  jurisdiction,  the 

relation  of  the  wrong  to  maritime  service,  Argued  January  SO  and  30,  1914.    Decided 

to  navigation,  and  to  comraerce  on  navigable  May  26,  1914. 

waUr.   wa.  quite  sufficient.    Even  with  re-  CerHorari  to  the  United 

speet  to  contracts  where  subject-matter  Is  (J                                                                       , 

the  exdualye  te»t,  it  has  been  aaid  that  the  ^^  ^^^^^^  ^.__,^  ^^  „,,„  ^  d«J«,hich 
true  criterion  la  "whether  it 
time  eoutract,  having  reference  to 
■errlee    or    maritime    transaction! 

W.U.  I,  M,  20  L.  rf.  m.  17.    Ih.  Co».Hta-  ■;  "f"  ""'"?"  ^'^  ""'  •^"« 

Bon  prorid»  lh.t  Iht  judidml  pow«  Jail  ■"P  ""'«••    *"™~; 

Congreaa  defines  the  juriadiction  of  the  dis-  ™  -  »  .        «                  r      --. 

triot  court,  with  respect  to  civil  causes.  In  Mr.    Kdward    DaRy    argued    the    cause, 

tenna  of  like  scope.    To  hold  that  a  caae  of  a  and,    with    Meaara.    Ralph    Robinson    and 

tort  committed  on  board  a  ship  [83]  In  navl-  Nicholas   P.    Bond,   filed   a   brief    for    peti- 

gable  watera,  by  one  who  has  undertaken  a  tioner. 

maritime   service,   against   one   engaged   in  ^^^^  ^    ^    ^                    ^^  j^^„  ^ 

the  pjrfomanee  of  that  serv.ce    «  not  em-  ^^            „     ,,^  U,,               ^j,  ^iU, 

braced  with  n  the  const,tut.om»I  grant  and  ^^^  j^  j.    %^              j^  jj    B^ 

the  iunsdict.onal  act    would  be   to    e.Ub-  ^  Matthew  Oault.   Sled  a  brief  for  re- 

luh  a  limitation  wholly  without  warrant.  .™™dent 

The   remaining   question    relatca    to    th*  '^ 

finding  of  negligence.     It  ia  urged  that  the  For  contentions  of  counsel,  aee  thdr  brief* 

neglect  wa*  that  of  a  fellow  cervant,  and  as  reported  In  Atlantic  Tranaport  Co.  v. 

bane*  that  the  petitioner    waa    not    liable.  Imbrovek,  234  V.  8.  St,  ante,  1208,  S4  Sup. 

Both  eoorta  below,  however,  eonenrred  in  Ct.  R^.  783.                          .,            . 


See  same  case  below,  113  C.  C.  A.  408, 
193  Fed.  1019. 
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Mr.  Justice  Hushes  delivered  the  opinion 
of  the  court: 

This  U  «  libel  flled  on  behalf  o(  the 
widow  uid  infant  children  of  Martin  Siexe- 
sdt  to  recoTer  damages  for  injuries  result- 
ing in  his  death.  Szczeaek  was  a  stevedore 
in  the  employ  of  the  Atlantic  Transport 
Company,  the  petitioner,  and  was  engaged 
in  loading  the  ship  Pretoria.  Hie  district 
court  allowed  a  recovery  sgainBt  the  pe- 
titioner (ISO  Fed.  240),  which  the  circuit 
court  of  appeals  affirmed.  113  C.  C.  A.  408, 
IBS  Fed.  1019. 

The  qaeations  presented  are  the  same  aa 
those  which  were  considered  in  Atlantic 
Transport  Co.  t.  Imbrovelc,  decided  thie  day 
[234  U.  8.  OZ,  ante,  1203,  34  Sup.  Ct.  Hep. 
733],  and,  tor  the  reasons  stated  in  the  opin- 
ion in  that  case,  the  decree  is  affirmed. 

Affirmed. 


SCHMIDT  ft  STOBT,  Franc  Schmidt, 
Charles  M.  Ston,  Charles  H.  Crossman, 
flt  al.,  FlSs.  in  Err., 

BANK  OF  COMMEBCB. 

(See  8.  a  Reporter's  ed.  64-70.) 

Error   to  terrllarial   supreme   oonrt  — 

following  decision  below  —  pleading 

and  practice. 

1.  The  mlings  of  a  territorial  supreme 
court  on  questions  of  pleading  and  prac- 
tice will  ordinarily  be  accepted  by  the  Fed- 
eral Supreme  Court. 
(For  ol" 

m.   1, 
1908.] 

Bills  and  nolee 

renewals. 

2.  Makers  of  promluory  note*  whoas 
signaturea  thereto  were  obtained  by  the 
fraudulent  representation b  of  the  payee  may 
defend  on  that  ground  a  suit  brought  1^ 
such  payee,  although  they  were  liable  upon 
prior  notes  for  the  same  amount,  which 
were  renewed  by  the  notes  in  Buit, — especial- 
ly where  there  were  additional  makers  and 
in  effect  new  coBureties  on  the  new  notes. 
[For  otber  cases,  see  Bills  and  Note*.  Til.  b. 

In  Digest  Sup.  Ct.  1S06.1 
Bills  and  notes  —  defenses  —  fraud  — 


when  he  n^otiates  it  in  breach  of  faith,  m 
under  such  circumstances  as  amount  to  a 

[For  other  cawa,  see  Bills  and  N«tea.  TIL  k 

In  Dlseit  Bup.  Ct.  1806.1  ~ 

Bills  and  notes  —  defense*  —  fraad  — 

comakers. 

4.  The  defense  that  the  signatures  of  ter* 
eral  comakers  of  the  promiBoory  notea  Lb 
suit  were  obtained  by  means  of  fraudulent 
representations  by  the  payee  ia  no  less 
avsilable  to  other  makers  because  they 
signed  the  notes  several  days  before  tliey 
were  signed  by  the  malcers  upon  whom 
the  fraud  was  practised,  where  the  payee's 
position,  sustained  by  the  court,  is  thst 
the  defense  under  N.  H.  Laws  IB07,  chspL 
83,  g  125,  that  the  notea  were  altered  t^ 
the  addition  of  the  other  signaturea,  is  not 
available  under  the  pleading*  and  cannot 
be  considered. 
[For  other  case^  see  Bills  and  Note^  TIL  !■ 

in  Dtcest  Sop.  CU  1908.1 
[No.  2gl.] 


;    Courts,  Ttl. 


-  defenses  - 


3.  The  payee's  frand  in  obtaining  tbe 
signatures  of  some  of  the  makers  of  the 
promissorv  notes  in  suit  U  available  to 
other  malcers  aa  a  defense  under  N.  M. 
Laws  1907,  chap.  S3,  g  S5,  providing  that 
"the  title  of  a  person  who  negotiates  au 
instrument  is  defective  within  the  meaning 
of  this  act  when  he  obtained  the  instru- 
ment or  any  signature  thereto  by  frand, 
duress,  or  force  and  fear,  or  other  nnlaw- 
fnl  means,  for  an  illegal  consideration,  or 

NoTX.— As  to  review  by  the  United  BUtea 
Supreme  Court  of  territorial  decisions — Me 
note  to  Miners'  Bonk  t.  Iowa,  13  L.  ed. 
U.  8.  887. 
"•.4 


IN  ERROR  to  the  Supreme  Court  of  U« 
Territory  of  New  Mexico  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
District  Court  of  the  County  of  Sooorr^ 
in  that  territory,  entered  upon  a  verdict 
directed  in  favor  of  the  payee  of  certain 
promissory  notea,  as  against  all  the  maken 
except  one,  as  to  whom  the  payee  was  per- 
mitted to  take  a  nonsuit.  Reversed  and  t^ 
manded  for  further  proceedings. 

See  same  case  below,  IS  N.  M.  414,  UO 
Fac.  670. 

The  facts  are  stated  in  the  opinion. 

Mr.  Franda  E.  Wood  argued  the  ews^ 
and,  with  Mr.  O.  M.  Morroo,  Sled  a  briri 
for  plaintiffs  in  error: 

PlaintiifB  in  error  were  sureties  to  ths 
bank  on  the  notes  for  the  principal  debt  of 
Broyles,  and  any  change  in  their  oontrsd, 
or  the  slightest  fraud  in  procuring  their 
signatures    thereto,    released    them. 

Smith  V.  Sheldon,  3{i  Mich.  42,  84  Am. 
Bep.  633;  Putney  v.  Schmidt,  16  N.  M.  40l\ 
leo  Pac.  720;  Magee  t.  Manhattan  L.  las. 
Co.  92  U.  S.  93,  23  L.  ed.  679;  GriBWoId  v. 
Hazard,  141  U.  8.  860,  8fi  L.  ad.  078,  11 
Sup.  01  Rep.  972,  999;  Davies  t.  Londea 
A  P.  U.  Ins.  Co.  L.  R.  B  Ch.  Div.  469,  4T 
L.  J.  Ch.  N.  8.  611,  SB  L.  T.  N.  8.  47B,  H 
Week.  Rep.  794;  McHicken  v.  Webb,  6  Bcnr. 
292,  18  L.  ed.  443;  Martin  v.  Thomas,  M 
How.  316,  16  L.  ed.  6B9)  United  States  v- 
Freel,  18«  D.  S.  309,  316,  48  L.  ed.  117T, 
1181,  22  Sup.  Ct  Rep.  670;  Page  t.  Krik^, 
137  N.  Y.  S07,  21  LJLA.  409,  3S  Am.  St 
Rep.  7S1,  38  N.  B.  Slli  Dan.  Neg.  Imt.  4th 
«d.  i  1S09. 

The  lower  courts  erred  in  ruling  that  tt« 
ffaud  and  alteration  la  the  notes  wh«  M* 

o,..„,Googl?"'-'- 
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ATftiUble  to  the  defenduits  becBuae  they 
fkiled  to  abow  tlieiiiwlvea  injured  therubj. 

U  Am.  ft  iag.  Enc.  Lftw,  137,  140,  141; 
Btaiom  V.  La  Brum,  161  N.  Y.  278,  46  N.  E. 
S6Bi  WilliamR  r.  Kerr,  162  Pb.  SSS,  26  Ml. 
SIS;  Stewart  7.  Lester,  49  Hun,  63,  1  N.  ¥. 
Snpp.  6SB;  MacLaien  t.  Cochran,  44  Uinn. 
266,  4S  N.  W.  408;  Bonneafn  v.  Akin,  14  N. 
D.  246,  104  N.  W.  1026;  Brett  t.  Cooutj,  75 
Conn.  338,  33  Atl.  726;  United  SUtei  t.  The 
AmisUd,  16  Pet.  616,  10  L.  ed.  826;  Rogers 
T.  Eadlej,  32  L.  J.  Esch.  N.  S.  248,  2  HarUt. 
a.  C.  227,  8  Jur.  N.  B.  8B8,  9  L.  T.  N.  B. 
2S2, 11  Week.  Rep.  1074;  Dan.  Neg.  Inst.  4th 
ed.  I  177  i  Joyces  Oelenses  to  Commereul  Pa- 
per, 1  116. 

It  waa  error  t«  refnae  to  atibmit  to  the 
jury  the  question  aa  to  whether  the  aigna- 
ture  of  Levii  was  not  obtained  bj  fraud. 

Hodge  r.  Smith,  130  Wit.  326,  110  N.  W. 
1S2;  Aukland  t.  Arnold,  131  Wis.  64,  111 
N.  W.  212. 

Mr.  Harrr  H.  Doagherty  argued  the 
cause,  and,  with  Mr.  Jamea  O.  Fitch,  filed 
a  brief  for  defendant  in  error : 

Had  all  the  allegationa  of  fraud  beeu 
properly  pleaded  and  been  permlisible  under 
the  ieaues,  still  the  facts  in  this  case  are  such 
that  the  defendant  in  error  would  have  been 
enUtled  to  a  peremptory  instructim. 

Meramau  v.  Werges,  112  U.  8.  142,  28  L. 
ed.  642,  6  Sup.  Ct  Rep.  OS ;  Ming  ▼.  Wool- 
folk,  lis  U.  S.  6BB,  29  L.  ed.  740,  6  Sup.  Ct. 
Rep.  489;  MarshaU  t.  Hubbard,  117  U.  B. 
410,  29  L.  ed.  Blfi,  6  Sup.  Ct  Rep.  806; 
Stratton'a  Independence  v.  Dines,  120  Fed. 
BT6;  20  Cyc.  42;  First  Nat.  Bank  t.  Max- 
field,  S3  Me.  676,  22  Atl.  47B;  Parker  t. 
Jewett,  62  Minn.  614,  66  N.  W.  60. 

Ur.  Jnitice  HnghM  delivered  the  opinion 
of  the  court: 

This  nit  was  brought  by  the  Bank  of 
Commerce  In  the  district  court  for  Socorro 
eonn^  In  the  territory  of  New  Mexico  to 
reeoTer  upon  two  promiaaory  notee.  The 
plaintiff  bank  was  the  payee  and  the  defend- 
ants Broyles,  Schmidt  k  Story,  Crosaman, 
Brown,  Pratt  (stiaa  Anderaon),  Lewis,  and 
Evans,  were  the  makers.  Broyles  defaulted; 
[66]  the  other  defendants  answered,  alleging 
in  nhstance  that  they  bad  signed  the  notes 
for  Broylea's  accommodation,  and  had  been 
induced  to  sign  by  the  fraudulent  repre- 
■mtatlona  of  the  bank.  Upon  the  trial,  the 
motion  of  the  plaintiff  for  a  direction  of  a 
wdiet  was  granted  aa  against  all  the  de- 
fendanta  except  Lewis,  and  aa  to  him  the 
plaintiff  was  permitted  to  take  a  nonsuit. 
TSm  judgment  on  the  Tcrdict  was  aCSnned  by 
the  supreme  court  of  the  territory.  10  N, 
U.  414,  120  Psc.  070. 

Several  questions  of  pleading  and  practice 
■n  presented,  but,  in  view  of  their  local 


character,  we  accept,  as  to  these,  the  rulings 
of  the  territorial  court.  Phienix  h.  Co.  v. 
Landia,  231  U.  S.  678,  anU,  377,  34  Sup.  Ct. 
Rep.  170;  Work  v.  United  Globe  Mines,  231 
U.  8.  696,  ante,  389,  34  Sup.  Ot.  Rep.  274; 
SanU  F«  C  R.  Co.  v.  Friday,  232  U.  S.  094, 
ante,  802,  34  Sup.  Ct.  Rep.  468.  We  shall 
therefore  assume  that  the  complaint  waa 
sufficient;  and  that  the  defenses  of  altera- 
tion, the  onauthoriied  filling  of  blanks,  and 
the  ^allure  to  credit  certain  payments,  were 
not  available  because  not  suitably  pleaded. 
The  supreme  court  of  the  territory  also  held 
tbat  although  both  parties  had  requested 
peremptory  instructions,  the  defendants 
were  entitled,  upon  the  denial  of  their 
motion,  to  adc  Uiat  the  ease  be  submitted 
to  the  jury,  and  that  this  request  naa  prop- 
erly made.  See  Empire  State  Cattle  Co.  v. 
Atchison,  T.  t  S.  F.  R.  Co.  210  U.  S.  1,  62 
L.  ed.  931,  28  Sup.  Ct  Rep.  007,  16  Ann. 
Caa.  70. 

The  question  before  us,  then,  ia  whether, 
in  view  of  the  staLe  of  the  evidence  upon  the 
defense  tbat  the  notes  were  procured  by 
fraud,  the  trial  court  erred  in  directing  a 
verdict  for  the  plaintiff.  It  is  apparent 
tbat  there  was  evidence  sufficient  to  go  to 
the  jury  that  the  signatures  of  some  of  the 
defendanta  had  been  obtained  by  means  of 
fraudulent  representations.  Upon  this 
point,  ths  supreme  court  of  thn  territory 
said:  "The  defense,  as  we  have  seen,  waa 
principally  tbat  the  signing  o-  the  notes  was 
procured  by  fraud.  Thsrs  waa  undoubtedly 
evidence  that  the  defendants  Anderson" 
(impleaded  as  Pratt),  "Evans,  Brown,  and 
Lewis  were  told  by  plaintiff's  representative 
[6T]  prior  to  signing  the  notes  that  Broyles 
waa  solvent,  and  were  further  told  tbat  plain- 
tiff had  ample  collateral  for  the  notes,  and 
there  was  also  evidence  from  which  the  jury 
might  have  concluded  thii'.  the  defendanta 
signed  the  notes  in  reliance  upon  these 
representationa  We  find  also  upon  the 
record  room  for  a  conclusion  by  the  jury, 
that  these  statements  were  untrue,  and  that 
they  were  known  when  made  to  be  untrue. 
Indeed,  the  bial  court  recognised  this,  for 
aa  to  Lewia,  in  whose  favor  the  testimony 
on  this  point  was  no  atronger  than  on  behalf 
of  Anderson,  Evans,  and  B;own,  the  court 
held  that  the  matter  waa  one  for  the  jury." 
Notwithstanding  thia  estimate  of  the  evi- 
dence, the  court  austalnsd  the  recovery 
against  ths  last-named  defendants,  holding 
that,  aa  they  were  liable  upon  former  notes 
for  the  same  amount,  which  were  renewed  by 
the  notes  in  suit,  the  defense  waa  not  avail- 
able. It  was  said  that,  even  assuming  ths 
notes  in  suit  to  have  been  given  "as  the  re- 
sult of  a  wilful  misrepresentation,"  the  de- 
fendants, being  bound  by  Uie  fonaar  notes, 
were  "held  to  no  greater  dn^-  thM  fcnious- 
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I7  ra*t«d  npoa  them,"  and  hene*  oonld  not 
defend  upon  th«  ground  that  tbe;  wer«  in- 
duced to  ligx  the  notM  bj  fraudulent  r«pT»- 
•entatloni. 

We  ar«  unable  to  agree  with  thii  eon- 
elusion.  The  quefltion  ifM  not  one  of  a  le- 
eovery  of  damagM  in  deceit.  Hing  v.  Wool- 
folk,  lie  U.  8.  (99,  602,  603,  ZB  L.  ed.  740, 
741,  6  Sup.  Ct.  Hep.  48B.  If  there  waa 
fraud.  It  vitiated  the  trancaetlon,  and  the 
plaintiff  eould  not  sTail  itwlf  of  ita  own 
wrong  bj  enforcing  the  notet.  .The  fact  that 
the  three  defendaats,  Anderaon,  Evans,  and 
Brown,  were  liable  on  the  former  note*,  did 
not  place  them  under  anj  legal  obligation 
whatever  to  make  the  nates  In  suit.  It  ap- 
peared that  the  fonner  notes  were  signed  by 
Brc^Ies,  Anderson,  Evans,  and  Brown;  the 
lart  three  being  In  effect  sureties  for 
Brojlea;  and  as  the  court  states,  "upon  the 
giving  of  the  present  notea,  these  former 
notes  were  surrendered  by  plaintiff  bsjik  and 
destroyed."  On  the  new  notea  Lewis,  Schmidt 
t  Story,  and  Grossman  were  additional 
[68]  makers  and  in  affect  new  cosuretiea. 
Xot  only  was  there  new  paper,  but  the  legal 
position  of  Anderson,  Evans,  and  Brown 
was  materially  changed.  Broy:es  was  dia- 
eharged  from  liability  on  the  old  note*,  and, 
with  respect  to  tho  new,  ther^  were  six 
(treating  the  firm  of  Schmidt  k  Story  ai 
one)  In  the  position  of  eoeureUea-  instead  of 
three.  No  one  of  the  three  defendants  in 
question  who  were  parties  to  the  original 
paper  eauld  paj  it  and  hold  the  other  two 
to  their  original  measure  of  contribution. 
The  new  not«8  constituted  new  promises 
with  distinct  legal  consequences.  It  la  clear 
that  the  plaintiff  could  not  enforce  them 
if  they  were  fraudulently  induced. 

There  was  no  evidence  of  fraudulent 
representations  to  the  defendants  Schmidt  k 
Story  and  Grossman,  but  thcj  contend  tliat 
they  are  not  bound  If  their  comakers  were 
relieved  from  liability  by  reason  of  the 
plaintilTs  fraud.  Reference  is  made  to  J  SG 
of  the  negotl.ibIe  instruments  act,  Laws  of 
1907  (N.  M.)  chap.  83,  which  provides: 
"The  title  of  a  person  who  negotiates  an 
instrument  is  defective  within  the  meaning 
of  this  act  when  he  obtained  the  instrument 
or  any  signatnre  thereto,  by  fraud,  duress, 
M  force  and  fear,  or  other  unlawful  means, 
toe  an  illegal  consideration,  or  when  be 
negotiates  it  in  breach  of  faith,  <x  under 
■neh  eircuBStanoea  aa  amount  to  a  fraud." 
It  has  been  held  by  the  supreme  court  of 
WlaoODSln,  In  construing  tha  same  language 
in  the  WUeonsin  act,  that  if  one  of  the 
aignatnrea  of  several  comakers  is  obtained 
by  fraud,  the  defense  is  alao  available  to  the 
other  makers,  since  the  equality  of  burden 
U  disturbed.  Hodge  v.  Smith,  130  Wis.  326, 
UO  N.  W.  182  (  Anklasd   t.    Arnold,    131 


Wis.  64,  fi«,  S7,  111  N.  W.  21s.  In  tha  asM 
last  cited  the  court  said,  referring  to  Hodge 
V.  Smith,  supra:  "It  waa  there  held  that 
the  title  of  a  person  who  negotiates  e^B> 
mercial  paper  is  defective  when  ha  haa  oh- 
taiucd  any  signature  thereto  by  fraud,  and 
'that  if  the  party  so  defranded.be  telievad 
from  liability  thereon,  then  luch  frand 
makes  such  paper  voidable  [69]  by  all  the 
other  persons  who  signed  It,  though  they  did 
not  participate  in  and  were  ignorant  of  suck 
fraudulent  conduct  at  the  time  they  signed 
it  This  conclusion  was  reached  upon  the 
ground  that,  when  several  persona  aamnie 
such  an  obligation,  it  is  material  and  im- 
portant that  all  who  join  aa  makers  should 
aliare  equally  in  bearing  the  burden  of  ita 
payment,  ani  if,  through  the  fraud  of  ths 
person  holding  it,  such  equality  of  burden 
is  'listurbed  and  the  burden  increased  aa  to 
some  of  the  persons  signing  it,  such  fraud 
renders  the  title  defective  aa  to  all  of  the 
persons  who  signed  it."  While  this  con- 
struction of  the  statute  was  apparently  ae- 
cepted,  it  was  held  that  the  defenae  waa  not 
open  to  Schmidt  A  Story  and  Grossman  for 
the  reasa:i  that  they  signed  th^  notea  several 
days  before  the  signatures  of  the  other  de- 
fendants upon  whom  the  fraud  waa  prae- 
tlsed  were  obtained,  and  that  there  waa  no 
evidence  in  th^  record  "aa  to  .rhcther  ths 
defendauta  Schmidt,  Story,  and  Grossman, 
or  any  of  them,  had  any  knowledge  that 
there  were  to  be  any  other  aigners  tbaa 
themaelves."  Accordingly,  it  was  said  that, 
so  far  aa  the  record  showed,  the  notea  were 
"complete  and  binding  obligations"  upon 
these  defendants  at  the  time  they  executed 
the  same,  and  that  fraud  in  obtaining  ths 
aignatures  of  the  subsequent  cosigners 
would  not  affect  the  equality  of  the  burden 
they  had  aaaumod- 

This,  as  It  seema  to  us,  is  not  an  adequats 
answer  to  the  defendants'  contention.  It  is 
true  that  these  defendants  have  endeavored 
to  maintain  that  the  notes  were  altered  by 
the  addition  of  the  other  signatures,  rclyia| 
upon  negotiable  instruments  law,  g  lit. 
See  Dan.  Neg.  Inst.  |  1387.  But  the  su- 
preme court  of  the  territory  mled  that  un- 
der the  pleadings  this  defense  waa  not 
available  and  could  not  be  eojsidered.  Tba 
plaintiff  could  not  maintain  this  ^odtioi 
and  at  the  same  time  defeat  the  defcaua  of 
fraud  upon  the  ground  that  the  notea  weis 
complete  iustrumenta,  and  as  aueh  had  be- 
come the  binding  [TO]  obligntlmia  of  tb«s( 
driendanta  before  the  others  aignad.  TkUiy 
the  notea  aa  they  atood  upon  tbe  plaadingi 
and  proof,  we  think  that  these  dafaodantt 
(Schmidt  ft  Stor^  and  Crosaman)  mMt  bs 
retarded  as  comakers  with  the  ntbsr  de- 
fendants, to  whom  the  reprMSntttJOM  ai* 
said  to  have  been  mtda,  ud  It  f  ^lows  tM 
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tf  uij  of  the  •igoftturM  ot  th«aa  comakers 
were  obtained  b^  fraud,  the  equality  of  bur- 
im  wM  altered.  The  plaintifTa  fraud,  a«- 
■nmtng  it  to  have  been  committed,  ehanged 
the  legal  effect  of  the  promise  ot  these  de- 
fendants. ?or  these  reaBons  wa  think  thaf 
thej  were  entitled  to  have  tbe  evidence  as 
to  Jrandnlent  representation  submitted  to 
the  jorj,  aod  that  the  direction  ol  the 
verdict  in  favor  of  tbe  plaintiff  was  error. 

The  judgment  ii  reversed  and  the  eoae 
is  remanded  to  the  Bnpreme  Court  ot  the 
State  of  New  Mexico  for  further  proceedings 
not  inconsistent  with  this  opinion. 

It  is  so  ordered. 


EX  PARTE  ROE. 

(Bee  S.  C.  Reporter's  ed.  70-78.) 

BfandamoB  —  to  rtivlew  Jndiclal  action 
—remand  of  canee  to  state  conrt. 

The  refusal  ot  a  Federal  district  judge 
to  remand  to  the  state  court  whence  it  bad 
been  removed  a  suit  against  a  Federal  cor- 
poration involving  the  requisite  jurisdic- 
tional amount,  and  therefore  removable, 
unless  made  otherwise  bv  tbe  fact  that  it 
also  arose  under  the  employers'  liabilitj  act 
of  April  22,  190S  (35  Stat,  at  L,  86,  chap. 
U9,  IJ.  B.  Comp.  Stat.  Bupp.  1911,  p.  1322) 


Supp.  IBU,  p.  1324),  cannot  be  reviewed 
bf  mandamus,  since  sucb  ruling  would 
be  eubject  to  appellate  review  after  final 

Iudgmcnt. 
Por    otber  eases,    sse    Handamoa,    Sl-M,   tn 
DlBCSt  Bup.  Ct   IMS.] 


[Ko.  13,  Original.] 


PETITION  for  Writ  ot  Uandamus  to  the 
judge  of  the  District  Court  ot  the 
United  Statea  for  the  Eastern  District  of 
Texas,  to  compel  tbe  remand  ot  a  cause  to 
the  state  court  whence  it  had  been  re- 
moved.      Rule    discharged.       Petition    dis- 

The  facts  are  stated  in  the  opinion. 

Mr.  8.  P.  Joatm  argued  the  cause  and 
filed  a  brief  for  petitioner. 

Mr.  P.  K.  Prendcrgaat  argued  tbe  cause 
and  filed  a  brief  for  respondent: 

A  mandamni  will  not  issue  from  the  Su- 
preme- Court  to  compel  the  district  judge  to 
remand  a  cause  to  the  state  courts  when  the 
judge  haa  heard  the  motion  to  remand  and 
denied  it,  because  the  action  ot  the  court  on 


Note. — On  mandamus  to  compel  removal 
of  ease  to  F^eral  court,  or  the  remanding 
irf  ease  to  state  conr^-aee  note  to  Re 
Hardlog,  ST  Ii.B.A.(N&)   Stt. 


the  motion  to  remand  involved  the  exerclaa 
ol  judicial  diecretion. 

Ex  parta  Harding,  219  U.  8. 168,  ST  L.R.A. 
(N.S.)  8B2,  55  L.  ed.  2fi2,  SI  Sup.  Ct.  Rep. 
324. 

Mr.  Joseph  W.  Ball«7  alao  argued  the 
cause  for  respondent. 

Mr.  Justice  Tan  Decanter  delivered  the 
opinion  of  the  court: 

Bj  an  action  begun  In  a  state  court  in 
Harrison  coun^,  Texas,  W.  L.  Roe  sought 
to  recover  from  the  Texas  *  Pacific  Rail- 
way Company,  a  Federal  .  corporation, 
t80,000  aa  damages  for  personal  injurica  sus- 
tained through  its  negligence  while  he  waa 
in  its  employ  as  a  brakeman,  and  while  both 
were  engaged  in  interatate  commerce.  In 
due  time  and  In  the  accustomed  way,  the 
case  waa  removed  into  tbe  district  court  of 
the  United  States  for  that  district  upon  tbe 
sole  ground  that  it  waa  one  arising  under 
a  law  of  the  United  SUtea,  in  that  the  de- 
fendant was  chartered  by  an  act  of  Con* 
gress.  The  plaintiff  then  moved  that  the 
case  be  remanded  upon  the  ground  that  it 
also  arose  under  the  Federal  employera' 
lUbility  act  (35  SUt.  at  L.  63,  chap.  149.  U. 
S.  Comp.  SUt.  Supp.  1911,  p.  1822;  36  Stat 
at  L.  2ei,  chap.  143,  U.  S.  Comp.  Stat.  Bupp. 
1011,  p.  1324],  and  therefore  waa  not  re- 
movable. Alter  a  bearing,  the  motion  waa 
denied,  for  reasons  assigned  in  the  second 
branch  of  the  opinion  in  Van  Brimmer  r. 
Texas  A  P.  R.  Co.  190  Fed.  3B4,  3ft7.  The 
plaintiff  then  petitioned  this  court  for  a  writ 
of  mandamus  commanding  [72]  the  judge  of 
the  district  court  to  remand  the  case.  A 
rule  to  show  cause  waa  granted,  and  the 
respondent  answered  that  the  motitm  to 
remand  had  been  denied  because,  upon  con* 
sideiation,  he  lielieved  the  case  was  lawfully 
removed, 

Aa  the  case  arose  under  a  law  of  the  Unit- 
ed States,  namely,  the  defendant's  Federal 
charter  (see  Pacific  S.  Removal  Caaes,  115 
U.S.  1,20  L.ed.  319,6  Bnp.  Ct.  Rep.  llISi 
Texas  t  P.  R.  Co.  v.  Cody,  166  U.  S.  606,  41 
L.  cd.  1132,  17  Sup.  Ct  Rep.  708,  1  Am. 
Neg.  Sep.  768),  and  the  requialte  amount 
waa  in  controversy,  it  is  eoncedad  that  it 
waa  removable  nnlesa  made  otherwise  by  the 
fact  tikat  it  also  atose  under  the  Federal 
emplt^ers'  liability  act.  In  the  6th  section, 
aa  amended  ia  IBIO,  that  act  deelalre*) 
"The  jurisdiction  of  the  touft*  Of  tha  UAlfe- 
ad  SUtes  under  this  aot  shall  be  aOMO^ 
rent  with  that  of  the  eourta  of  the  several 
states,  and  no  case  ariaing  under  thia  ae^ 
and  brought  in  any  state  court  of  competent 
jurisdiction,  shall  be  removed  to  any  court 
of  the  United  SUtea."  A  like  reatrietlcn 
upon  removals  appears  in  |  S8  of  tta  A- 
77  :    X^OO«ilM«« 
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dieUl  Code  [36  SUt.  At  I.  10B4,  ebap.  231,  Rep.  4ES;  Ex  parte  Firat  Nat.  Bank,  2E8  D. 

U.  S.  Comp.  SUt  Supp.  p.  140].  S.  GIS,  57  L.  ed.  M9,  S3  Sup.  Ct.  Rep.  »1. 

Tbe    qnestion    presented    to   the    diatrict  And .  tiiia  U  true  of  a   declaion   denjing  a 

court  '-.J  tlie  motion  to  remand  was  whether  motion  to  rematuL    Ex  parte  Hoard,  105  D. 

these  provisions  were  intended  to  torhid  a  B.  GTS,  20  L.  ed.  1176;  Be  Pollitz,  200  U.  8. 

removal  in  every  case  falling  within  the  em-  «23,  Gl  L.  ed.  lOSl,  27  Sup.  Ct  Rep.  729; 

plovers'    liability    aet,    regardless    of    the  Ex  parte  Nebraska,  209  U.  S.  436,  62  L.  (4 

presence  of  some  independent  ground  of  re-  876,  2B  Sup.  Ct.  Rep.  G81;  Ei  part«  Qmet- 

moval,  as  in  this  instance,  or  only  to  de-  ter,  217  U.  B.  GS8,  G4  L.  ed.  692,  30  Bnp. 

dare  that  the  fact  that  a  case  arises  under  Ct  Rep.  690;  Ex  parte  Harding,  219  U.  8. 

that  act  shall  not  be  a  ground  of  removal.  363,  6S  L.  ed.  £52,  37  L.R.A.(N.S.)  392,  31 

R^arding  the  latter  of  these  alternatives  Sup.  Ct.  Bep.  324.    la  the  last  caae  the  lub- 

as  sustained  by  the   better    reasoning,    the  ject  was  extensively  considered  and  it  was 

court  denied   the  motion;    and    upon    this  held  that  the  writ  of  mandamus  may  not  ha 

petition  for  mandamus  we  are  asked  to  re-  used  t,   correct   alleged  error   in   a  refnial 

view  that  ruling,  pronounce    it    erroneoua,  to  remand  where,  after  final  judgment,  tbe> 

and  direct  the  respondent  to  retract  it  and  order  may  be  reviewed  upon  a  writ  of  errw 

remand  the  case.  or  an  appeal.    To  that  view  we  adhere,  and 

Whether  the  ruling  was  right  or  wrong,  therefore  we  are  not  here  at  liberty  to  e«n- 

it  was  a  judicial  act,  done  in  the  exercise  sider  the  merits  of  the  question  involved  b 

of  a  jurisdiction  conferred    by    law,    and,  the  District  Court's  ruling, 

even  it  erroneous,  was  not  void  or  open  to  Rule  discharged;  petition  dismiaaad. 

collateral  attack,  but  only  subject  to  correc-  

tion  in  an  appropriate  appellate  proceeding. 

Cliesapeake  t  O.  R.  Co.  v.  [73]  McCabe,  213  ['*]  SIMON  TAYLOB  et  aL,  PUTa.  t»  in, 

U.  S.  207,  53  L.  ed.  785.  29  Bup.  «.  Rep.  ANnFRRON  -  .1 

430;   Re  Metropolitan  Trust  Co.  218  U.  S.  ''""^  AHUfcHSOH  et  al 

312,  64  L.  ed.  1051,  31  Sup.  Ct  Bep,  18.  (g«e  S.  C.  Reporter'a  ed.  74-78.) 
Like  any  other  ruling  in  the  progress  of  the 

case,  it  will  be  regularly  subject  to  appellate  P'e**"™*  —  JurlBdlctional  aTermeiita  - 

review  after  final  judgment,  and  the  author-  f»»"'"»  »'«le»l  qneaUon  by  .nUdiM- 

i«d  mode  of  obtaining  such  a  review,  the  Allegation,  in  the  petition  in  an  aetic* 

action  being  at  law,  is  by  a  writ  of  error,  ^t   ejeelment  that  defendants   were  aaaert- 

.ludicinl  Code,  i%  128,  238;  Missouri  P.  B.  jng   ownership   in   themselves  under  a  oec- 

Co,  V.  Fitzgerald,  160  U.  S.  560,  G82,  40  L.  Uin   deed,    and   that   such    deed    was   void 

ed.  C36,  642,  16  Sup.  Ct.  Bep.  389.  under   congressional   legislation    reatrietiflg 

The  accustomed  office  of  a.  writ  of  man-  the    alienation    of    lands    allotted    to    the 

damns,  when  directed  to  a  judicial  officer,  Choctaw  and  Chickasaw  Indians,  do  not  pre- 

is  to  compel  an  exercise  of  existing  jnrisdic-  !?"*  '  ^""i  '"""g  ""d"  '^"J""!  ".'  *^^ 

tion,  but  Tot  to  control  his  decision.    It  doe.  H.^if' k!^*1?„1,:!?:''^     'ith™:"*!  "I^' 

',.     ,                                     .....  court    bas    jurisdiction    without    divertitv 

□ot  lie  to  compel  a  reversal  of  a  decision,  ^f  citiienship. 

either   Interlocutory   or   final,   made   in   the  [For    other    cases,    sm    Plaadlu,    U7-«4«: 

exercise  of  a  lawful  jurisdiction,  especially  Conrta,  606-008,  Id  Dlfest  Bnp/Pt  IMS.] 

where  in  regular  course  the  decision  may  be  [Ho.  3SS.] 
reviewed  upon  a  writ  of  error  or  an  appeal. 

Bank  of  Columbia  v.  Sweeney,  1  Pet.  567,  7  ' 
L.  ed.  265;  Life  t  Fire  Ins.  Co.  v.  Adams,  9 

Pet  571,  602,  9  h.  ed.  233    244;  ^  P«te  -j,   j-RRCR  U   the   Circuit  Court  of  the 

Taylor    14  How.  3    13,  1*  L-  ^/OZ-  Mfl  1    United   SUt-  for  the  Eaateni   Di-rict 

Ex  part*  Many,  14  How^  24,  14  L   ed.  311;  ^  Oklahoma  to  review  a  judgment  diamiaa- 

^■.  I^'t^'J^'  .^-  ^^       ^T''  ■     Z'i\  «  "  «ti<">  »  ejectment    A^tmt^L^ 

l^h  ^o   h  T*-  ^'*  ;„^  ^'*^  l^'^r-       »;  Si.  same  oJ  below  on  demurrer.  117 

S.  348,  24  L.  ed,  194;  Bx  parte  Loriug,  94  „^    ,.„                                                        ' 

Moinea  k  M.  B.  Co.  103  U.  8.  794,  26  L.  ed.  *^ 

401;  i:x  parte  Baltimore  A  O.  R.  Co.  108  U.  Mr.  yapolMin  B.  Haxof  aubmittod  tta 

S.  666,  27  L.  ed.  812,  8  Sup.  Ct.  Rep.  678;  cause  for  plaintiffs  in  error: 

American  Constr.  Co.  v.  Jacksonville,  T.  k  The  petition  in  this  eaae  statea  mora  &■■ 

K.  W.  R.  Co.  148  U.  S.  372,  379,  37  L.  ed.  la  necessary,  but  plaintiff  was  only  trylBg 

4S0.  4S9.  13  Sup.  Ct.  Rep.  TGS;  Re  Atlantic  to  meet  the  suggestion*  of  the  trial  cooit, 

City  R.  Co.  164  U.  S.  633,  41  L.  ed.  579,  17  and  those  sUUmenU  may  be  treated  aa  sor- 

Bup.  Ct.  Bep.  208;  Re  Oklahoma,  220  U.  8.  plusage;    and    we   most   earnestly   eontcBd 

191,  209,  66  L.  ed.  431,  43^,  31  Sup.  Ct  that  ^l>en  atripped  of  all  nnneceBsarj  alia- 

"'"  L.,,.„,Goo5f(."'-"- 


ISia.  TAXLOB  T.  ANDERSON.  T4-7S 

gttiODI,  there  U  «tm  %  Fcdenl  quMtioi  tlie«e  kUeg«tioiis  might  ha«e  been  In  ft  bUl 
■tkted.  in  equitj  to  cAneel  or  knnnl  the  deed,  thej 
Northern  P.  R.  Co.  v.  Soderberg,  188  U  were  neither  eMentikl  nor  ftppropriate  tn 
B.  620,  47  L.  ed.  676,  23  Sup.  Ct  Rep.  365 1  «  petition  in  ejectment.  Apparently,  their 
Doolui  T.  Cut,  IZS  U.  S.  618,  31  L.  ed.  844  purpose  was  to  anticipate  and  avoid  a  de- 
6  Sup.  Ct  Rep.  J22S;  Uacon  Grocery  Co.  v  fenae  which  It  wu  supposed  the  defendants 
Atlantic  Coast  Line  R.  Co.  210  U.  S.  SOI,  114  would  interpose;  but,  of  course.  It  rested 
U  ed.  300,  30  Sup.  Ct.  Sep.  194.  with  the  defendants  to  select  their  ground 
Mr.  H.  A.  Ledbetter  submitted  the  eauM  "'  defense,  and  it  well  might  be  that  thia 
lor  defendanU  in  error:  "''"  "'°'*''^  ""*  ^  Interposed.  In  the  order- 
A  plaintiff  whose  sUtement  of  bis  own  '^  =•»"■"■  **«  ?'»'"*'«»  '«"  required  to 
elaim  doee  not  disclose  a  Federal  question  ''*'"  '■'"■"'  °^"'  '^"'^  '"  *^*  ^"*  iMt-n^e, 
cannot  create  jurisdieti<Hi  in  a  circuit  court  f"^  """  ^°  ^»>  "''*>  'l"*  defendant*'  after 
by  anticipating  the  defendants' cUim,  and  bj  '*  ■'">'''"*  ^  disclosed  m  the  answer, 
alleging  that  the  defendanto  wiU  set  up  a  de-  I"?*'"  '  ^omp.  Uws.  gg  5834,  6642,  6608 ; 
fenae  under  some  law  of  the  United  SUtes,  Boston  ft  M.  Con  sol  Copper  ft  8.  Mm.  Co. 
Tennessee  v.  Union  ft  Planters'  Bank,  162  'l  "°°*""  Ore  Purchasing  Co.  188  U.  8. 
V.  6.  464,  460,  38  L.  ed.  611,  613,  14  Sup,  "2-  ^^^-  *^  ^-  «*■  ^^O.  631,  23  Sap.  Ct  Rep. 
Ct  R^.  664;  Central  R.  Co.  ».  Mills,  113  V.  f*'  ^^'""'^  »{  eitizenshi;  was  not  al- 
S.  248,  28  L.  ed.  046,  5  Sup.  Ct.  Rep.  4S«;  '*K*°'  *'"^'  ""'*'"  ^^  ■negations  respecting 
Houston  ft  X.  C.  R.  Co.  v.  Texas,  177  U.  S.  *?*  m^hdity,  under  the  legislation  of 
66,  44  L.  ed.  673,  20  Sup.  Ct.  Rep.  545;  "-o"*^*".  o^  ^'  defensive  claim  attributed 
Oregon  Short  Line  ft  U.  N.  R.  Co.  v.  Skot-  ^  V"  '^'*"''*'''»'  operated  to  bring  the  case 
towe  182  U  B.  4e0,  40  L.  ed.  1048,  16  Sup  ""'""  *""  jurisdiction  of  the  circuit  court, 
Ct  Rep.  860;  Galveston,  H.  ft  S.  A.  R.  Co.  t.  ^^*  judgment  of  dismissal  was  plainly  right 
Texas,  170  U.  8.  226,  42  L.  ed.  1017,  18  Sup.  ''  "  """  contended  that  these  allegations 
Ct.  Rep.  603;  Joy  v.  St.  Louis,  201  U.  S.  33a,  "'"'"'ed  that  the  case  was  one  arUing  under 
50  L.  ed.  776,  26  Sup.  a.  Rep.  478;  Cook  *''*  '"*"  "'  ^"^  United  States,— namely,  tlia 
County  V.  Calumet  ft  C.  Cwial  ft  Dock  Co.  »"^  If,''*"'^  *^f  alienation  of  ChocUw 
138  U.  S.  635,  34  L.  ed.  1X10,  11  Sup.  Ct  "^  Chickasaw  allotments,— and  therefore 
Rep.  436;  Telluride  Power  Transmission  Co.  l"^«"K''t  "  «i*i"  «>«  =!"<»**  court's  juris- 
T.  Rio  Grande  Western  R.  Co.  176  U.  S.  639,  diction.  But  the  contention  overlooks  r«- 
44  L.  ed.  305,  BO  Sup.  Ct  Rep.  245;  Little  P"**^  deciaions  of  this  court  by  which  it 
York  Gold-Washing  ft  Wat«r  Co.  t.  Keyas,  ■"■  ^'"°'>  ^™^'  «"'*<'  **••'  *'•«»'>«  » 
90  U.  S.  198,  24  L.  ed.  668;  Florida  C.  ft  P.  =*«  I»  ono  arising  under  the  Constitution 
R.  Co.  T.  Bell,  170  U.  S.  321,  44  L.  ed.  486,  "  *  ^'*  "  *™»'y  °*  **"*  United  States,  In 
20  Sup.  Ct  Rep.  389;  Shulthis  v.  McDougal,  the  •en«  of  the  jurisdictional  statute  (now 
826  U.  B.  661,  66  L.  ed.  1206.  88  Sup.  Ct  »  **'  J«dicial  Code  [36  SUt.  at  L.  1081, 
Rep.  704;  Filhiol  t.  Maurice,  186  U.  S.  108.  =''*?■  231,  U.  S.  Comp.  Stat  Supp.  1011,  p. 
46  L.  ed.  827,22  Sup.  Ct  Rep.  660.  136]).  must  be  determined  from  what  necea- 
larily  appears  in  the  plaintiff's  statement 
Mr.  Justice  Van  D.T»nt«r  delivered  the  ='  ''«  <""  ^"^  *"  ****  *""'  "^  declaration, 
opinion  of  the  court:  maided  by  anything  alleged  in  anticipation 
The  judgment  here  under  review  is  one  of  "  ""'dance  of  defenses  which  178]  it  U 
dismissal  for  want  of  jurisdiction.  The  ■*""'«'"  *'"'  defendant  may  interpose.  Ten- 
action  was  in  ejectment  The  petition  al-  '"*"=  '■  "'"™  *  Pl"t«»  Bank,  162  U.  S. 
h^  that  the  plaintiffs  were  ow^er.^  fee  '"■  «<>.  *«■  =?  L-  f-  «".  S".  "6, 14  Sup. 
and  entitled  to  the  pos«»»ion;  that  the  de-  ^  ^P"  «"  i  ^*<"^  street  ft  Suburban  R.  Co. 
fendants  had  forciblV^ken  possession  and  '•  yVt.^^lP-J-  ■"^'  "?'  "  ^ '^- J"" 
WW.  wrongfuUy  keeping  the^Uintiffs  out  ^'-  ^»  ^P-.S!"  .^|-  "V  I^'^f^r^' t^^ 
of  possession,  and  that  ths  latter  were  3"- '.  Bell,  176  U.  8.  821,  328,  44  L.  ed.  480, 
dunaged  ther«*T  in  a  sum  named.  Noth-  ^^°-  ^  ^^P-  ^t  Rep.  3S9;  Boston  ft  M. 
in«  more  waa  required  to  state  a  good  cause  '"'^^  ^"PP"  *  ^-  "'"^  ^-  '■  «<«»*»»» 
of  action.  Snyder-B  Comp.  Laws  (Okla.)  '"  Purchasing  Co.  and  Joy  t.  St.  Loula, 
II  5027,  0122;  Joy  ▼.  St.  Louis,  201  U.  8.  ™P«i  D""«  ▼■  !*•  AngeUi.  202  U.  8. 
S18,  MO,  60  L.  ed.  770,  780,  20  Sup.  Ct  Rep.  '13,  333,  60  L.  ed.  1040.  1053.  26  Sup.  Ct. 
478.  But  the  peHtloB.  going  bqrond  what  J«P-  062 ;  LouiaviUe  ft  N.  R.  Co.  v.  Mottley, 
waa  required,  alleged  [TS]  with  much  deUil  !"  U.  8.  149,  63  L.  ad.  120., »  Sup.  Ct. 
that  the  defendanU  wer«  aaserting  ovmer-  tep-  42;  Shultliia  t.  McDougal.  226  U.  8. 
ship  tn  tbenuelves  under  a  certain  deed,  and  '61,  669,  SB  L  ed.  1205,  1210,  32  Sup.  Ct 
that  t',  was  void  under  the  legislation  of  ^p.  704;  Denver  v.  Kew  York  Trust  Co. 
Congress  reatricting  the  alienation  of  land*  120  U.  8.  123,  133-136,  67  L.  ed.  1101,  1120, 
allotted  to  the  ChoeUw  and  Chickasaw  121,  33  Sup.  Ct  Bep.  651.  Tested  by  this 
Tndiana.  However  aaasntial  w  appropriate  jtaadard,  as  it  must  be,  the  enae  disrioaed 
Bt  Xb  ed.  IIIP 


SUPREME  COURT  OF  THE  UNITED  STATES. 


b;  the  petition  wu  not  one  uiaing  under  a 
Uw  of  the  United  BUtet. 

Whether  or  not  in  other  retpecta  'the 
pUintiSa  oTerlooked  an  uitboriEed  mode 
of  Hcurinf  relief  to  which  thej  niAj  b«  en- 
tiUed  need  not  now  be  ooniiderod.  See  35 
Stat  At  L.  S12,  314,  chap.  190,  |  6;  BowUng 
T.  United  SUtea,  decided  May  4,  ISK  [233 
U.  S.  fi28,  ante,  1080,  31  Sup.  Ct.  Rep.  BCD], 
and  caeea  cited. 

Judgment  affirmed. 


UNITED  STATES. 

(See  8.  C  Reporter'a  ad.  7S-80.) 

Appeal  —  review  of  facta  —  concnrrent 
AndingB. 

1.  FindiagB  of  fact  in  a  nit  to  cancel 
patents  for  public  land  aa  fraudulently 
procured  will  not  be  dinturbed  bj  the  Fed- 
eral Supreme  Court  nnleaa  shown  to  be 
clearly  erroneoua. 


Evidence  ^  snfllciencr  —  knowlodK"  of 
trand  in  homestead  entry. 

2.  A  'finding  that  a  corporation  purchas- 
ing from  the  patenteea  under  the  home- 
stead laws  took  title  with  notice  or  knowl- 
edge that   such  patents   were   fraudulently 

Erocured  by  falsely  representing  to  the 
Lud  oBIceri  that  the  lands  were  agri- 
cultural in  character,  and  not  known 
to  be  valuable  coal  lands,  la  supported 
by  evidence  that  the  vice  president  of 
auch  corporation,  who  represented  it  in 
the  negotiations,  had  theretofore  as  the 
agent  of  another  company,  Ifkrned  that  the 
latter  was  interested  in  coal  development 
work  on  such  landa,  and  w%a,  with  others, 
bearing  the  expense  of  .  that  work  with  a 
view  to  acquiring  the  lands  as  coal  lands; 
that  this  was  recalled  to  his  mind  at  the 
time  of  the  negotiations;  that  he  caused 
the  land  to  be  examined  by  an  engineer, 
who  found  and  reported  the  existence  of  a 
tunnel  and  other  openings  disclosing  the 
coal;  and  that,  following  that  report,  the 
transaction  was  consummated  on  the  theory 
that  the  lands  were  valuable  for  their  coal 
contents,  there  being  no  claim  that  there 
was  any  development  work  or  coal  dis- 
covery ^ter  the  entries  were  made,  and  both 
tunnel  and  openings  giving  visible  evidenec 
that  they  were  not  recently  made. 
(For  other  essea.  >m  Bvldence.   ZII.  t.  In  Di- 

f«st  Bap.  Ct  leoa.] 
Conrta  —  ooncluslvencas  of  declalon  of 
Land  Department  —  frnnd. 

3.  The  finding  of  the  land  ofltcma,  in 
proceedings  reamlting  in  the  iastiaoce  of 
patents  upon  commuted  homestead  sntriea, 
that  such  lands  were  agricultural  and  not 
coal  lands,  although  not  open  to  collateral 
attack,  is  not  conclusive  against  the  govern- 
ment when  it  sues  to  cancel  the  rtaulting 


patents   upon   the  ground    that   they   were 
fraudulently  procured   by  false  repreaenla- 
tions  as  to  the  character  of  the  lands. 
[For    other  cases,   see   Courts,    290a-MTa,  ta 
Dl«««  8ap.  Ct.  1808.1 

[No.  367.J 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  tor  the  Ninth  Circuit 
t«  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  of  the  Weatera  Diatrict 
of  Washington,  Northern  Division,  cancel- 
ing certain  homestead  patents.    Affirmed. 

See  same  case  below,  114  C.  a  A.  19, 
lfl4  Fed.  G9. 

The  facts  are  stated  in  the  opinion. 

iit.  H.  R.  Ollee  argued  the  canoe,  and, 
with  Messrs.  Charles  Kennedy  Poe  and 
Charles  Poe,  Sled  a  brief  for  appellant: 

Where  the  findings  of  the  lower  courts 
are  based  wholly  upon  Bimsy  or  insufficient 
testimony,  .or  are  unsupported  by  any  sub- 
stantial testimony  whatever,  they  will  be 
set  aside. 

Beyer  v.  Le  Fevre,  186  U.  SI  114-n», 
46  L.  ed.  lOBO-lOSE,  22  Sup.  Ct.  Rep.  785. 

This  rule  applies  to  the  government  as 
well  as  to  an  individual;  and.  it*  applica- 
tion is  doubly  essential  in  a  case  ol  this 
character,  where  the  very  gravamen  of  the 
suit  ia  fraud,  and  its  object  the  cancela- 
tion of  a  patent. 

United  States  v.  Sttnson,  197  U.  8.  200, 
49  L.  ed.  724,  26  Sup.  Ct.  Rep.  428. 

As  fraud  ia  never  presumed,  it  ia  incum- 
bent upon  the  government  to  eatablish  it 
by  clear,  unequivocal,  and  convincing  testi- 

United  BUtea  v.  Milh,  189  Fed.  888; 
United  States  v.  Detroit  Timber  k  Lnmber 
Co.  124  Fed.  393,  eoo  U.  B.  321,  60  L.  ed. 
490,  26  Sup.  Ct.  Rep.  282;  United  SUtts 
V.  Clark,  200  U.  S.  801,  50  L.  ed.  613,  » 
Snp.  Ct.  Rep.  340. 

Knowledge  acquired  by  an  agent,  ont- 
side  the  scope  of  bis  employment,  is  act 
imputable  to  the  principal. 

Houseman  ▼.  Girard  Mut.  BUg.  A  Loas 
Asso.  81  Pa.  2S8;  Story,  Agency,  |  140; 
Davis  Improved  Wrought  Iron  WagM 
Wheel  Co.  v.  Davis  Wrought  Iron  Wagns 
Co.  22  Blatchf.  221,  20  Fed.  699;  Brennai 
T.  Emery- Bird-Tbayer  Dry  Oooda  Co.  •* 
Fed,  971. 

In  Distilled  Spirits  (Harrington  v.  UaM- 
ed  Stales]  11  Wall.  366,  20  L.  ed.  167,  tht 
question  of  how  far  a  purchaser  ie  aSeetsd 
by  notice  of  prior  liens,  trusts,  or  frauds, 
by  tbe  knowledge  of  his  agent  who  effeeti 
the  purchase,  was  directly  before  this 
court,  and  the  doctrine  of  imputed  knowl- 
edge  discuaaad  at  length.  The  eonrt  eaie- 
,  -        at«  V.  B. 

DiailizedbyGOO^^TC 
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fullj  reviewed  tbe  Autboritiea  and  eonelud-  Bejer  *.   L«   Fevre,   186  U.   S.    114,   4S  L. 

ed:  ed.  1080,  fi2  Sup.  Ct.  Rep.  TSB. 

(1)  That  the  preaumption  of  IuiowIedg<  niere   ii  unqudtionabl;   teetimon;,  and 

depends  upon  th«  lapse  of  time  between  thi  a  good  deal   of  It  of  a  hearsay  character, 

purchase  and  the  time  when  the  knowledgi  which  tends  to  show  that  the  property  waa 

was  acquired  by  the  agent.  known  as  mtoeral  land;   but  this  does  not 

(£)  That  Um  principal   was  not   bouni  satisfy  tbe  statutos  of  the  United  Btatea,  or 

b7    such    knowledge   unless    present   to   thi  tbe  decisions  of  this  court,  construing  them, 

agent's  mind  at  the  time  of  the  purchase.  as  the  land  must  be  known  to  be  mineral. 

(3)  That  there  must  b«  clear  and  satis  iy  valuable  aa  requi^  by  law  at  the  date 

factory  proof  that  it  was  so  present,  ant  of  the  patent.    Aid  nrae  of  Uie  witnesHes 

that,   if  the  ageat  acquired  the  knowledgi  testified  that  there  were  any  known  mines 

at   the   time   he   effected   the    purr.haae,    ni  upon   the   land,    or   anything   more  than   a 

question  can  be  raised  aa  to  his  having  ii  mere   prospect,   which  might  or  might  not 

at  the  time.  prove  valuable. 

It    certainly    cannot   b«    presumed    as    ■  Colorado  Coal  ft  I.  Co.  v.  United  Statea, 

matter  of  law  that  Mr.  Smith  recalled  th(  183  U.  S.  307,  327,  328,  31  lu  ed.  182,  IW), 

meager   circumstances  connected    with   tbli  8  Sup.  Ct.  Hep.  131 ;  United  Statea  v.  Cen- 

land,   which   the  record  shon-s  to  have  oc  tral   P.  R.   Co.   93    Fed.   371;    DefTeback   t. 

curred    nearly    sixteen    years    ago,    and    11  Rawke,  115  U.  B.  392,  404,  40S,  29  L.  ed. 

is  only  reuonabie  to  aaiume  that  he  forgo<  423,    426,   427,   6  Sup.   Ct   Bep.   95',    Davis 

them,  or,  at  least,   that  they  were  not  k  v.  Wiebbold,  13S  U.  S.  507,  S21,  G24,  3S  L. 

clearly  present  to  his  mind  as  to  charge  thi  ed.   238,   243,   244,    11    Sup.   Ct.    Rep.    628; 

appellant  with  them  by   invoking  tbe  doc  Dower  v.  Richards,  101  U.  8.  6S8,  663,  38 

trine   of   imputed  knowledge.     This  aeemt  L.  ed.  SOS,  307,   14  Sup.  Ct.  Bep.  4fi8,  17 

especially  true,  in  view  of  his  direct  deniol  Mor.  Min.   Bep.  704. 

United   States  v.   Clark,   200   U.  S.   flOIj  There  must  be  knowledge,  and  not  mere 

SO  I.,  ed.  613,  2S  Sup.  Ct.  Bep.  340.  belief,  of  the  mineral  character  of  the  land. 

The  cancelation  of  an  executed  contract  Iron   Silver   Min.   Co.   v.   Reynolds,   124 

U  an   exercise  of  the  most  extraordinarj  U.  S.  374,  383,  384,  81  L.  ed.  466,  470.  471, 

power  of  a  court  of  equity,  and  one  which  8  Sup.  Ct.  Rep.  698. 

should  never  be  used  for  an  alleged  fraud  The  rule   is  less  liberal  In  favor  of  Out 

nuleaa  it  Is  established  by  dear,  uncquivo-  mineral  character   of  land  where  tbe  con* 

cal.  and  convincing  testimony.    It  cannot  be  test   is  between   an   agricultural   claimant 

done   up<»i  a   bare   preponderance   of   evi-  and  a  mineral  claimant  than  where  It  Is 

dence;    and   fraud    ia   never   presumed,    but  between  two  mineral  claimants, 

the  burden  of  producing  proof,  and  of  es-  Chrisman  v.  Miller,  197  U.  8.  813,  S2S, 

tablishing  it,  is  upon  the  government,  from  49  L.  ed.  770,  774,  25  Sup.  Ct.  Rep.  468. 

which  it  is  not  relieved,  although  tbe  propo-  The  law  constantly  presumes  that  publle 

■itton  to  be  established   la  of  a  negative  officers   charged   with   the   pefformance   of 

nature.  offlcial  duty  have  not  neglected  the  same. 

United  Statea  v.  Detroit  Umber  t  Lum-  Hays  v.  Hill,  23  Wash.  740,  63  Pac.  S76i 

ber  Co.   124   Fed.   393,  affirmed   in   200   U.  ^"it^d  States  v.  Clark,  200  U.  S.  601,  00 

8.  821.  SO  L.  ed.  499,  20  Sup.  Ct.  Bep.  2S2;  L.  «<1.  013,  26  Sup.  Ct.  Bep.  340. 

United  States  v.  Mills,  169  Fed.  68S;  Max.  We    do    not    understand    that    it    Is    the 

well    Land-Qrant    Case    (United    Statea    v.  practice  of  this  court,  in  the  exercise  of  ita 

Maxwell  Land-Grant  Co.)  121  U.S.  326,  381,  r«*t  appellaU   Juriadictiim,   to   go   out   of 

30  L.  ed.  949,  969,  7   Sup.  Ct.  Bep.  1016;  '*■    ^"7   *<»  decide    facta    properly    for   the 

United  Statea  v.  Iron  Silver  Min.  Co.  128  :onsldoration  of  another  branch  of  the'gov- 

D.  8.  873,  674,  32  L.  ed.  671,  672,  9  Sup.  »""»">*'    *"■   *•   "»■»*«   patenU   upon   sucb 

Ot   Rep.   196;    Colorado   Coal   4   I.  Co.   v.  »«i«">«<V'c  «'""''*' o'li',«''"T**^n^^ 

United   Sutee,    123   U.   S.   307,   31  L.   «1.  Bo» '■  Day,  232  U.  a  110.  ant^  528,  34 

182,  8  Sup.  Ct.  Rep.  131;  United  SUtes  v.  ^^Pj,*^'  ^P"  ^!_.,                       .    „ 

Stinson,  1B7  U.  S.  200,  204,  49  L.  ed.  724,  ^''^"  ^"it    P'"™"**^    "' „'^''}*'    T 

70K    SK  is   -    r«*    n       \.ofl     TT  ■*  J    D.  .  '^*''  "^  *••*  governor  compelled  to  rely 

;.,     u    oJ;  ^  ^L,    .1  T^"'^   .f?"^  >"  t»«  evidence  of  the  patty  diarged  with 

T^  Clark.  200  U.  S.  601,  60  L.  ed.  613,  26  tr.ud,  the  Department's  finding  ri  a  par. 

Bup.   Ot.  Rep.  340;    United  SUtw  v.  Mar-  -i^^^^   j^^   „   circumstance   ia  not    bind- 

shall    Silver   Min.    Co.    129    U.    8.    679,    32  ^g    „    conclusive.      On    the    other    hand, 

L.  ed.    734,  9   Sup.   Ct.   Bep.  343,   18   Mor.  ,here  there  is  a  disputed  question  prcKnt- 

Min.   Rep.  206;    United   SUtea  v.  Tbrock.  >d   to   or   considered   by   the*  Department, 

morton,  98  U.  8.  61,  2S  L.  ed.  93;  United  ;heir  decisions   are  final   to   the  same  ax- 

Btate*  T.  San  Jacinto  Tin  Co.   126  U.  S.  «nt   as   those   of   other  Judicial  or   qua«i 

t7l,  II  L.  ed.  747,  $  Snp.  Ct  Rtf.  860;  udidal  tribimala. 

■•"•-•  „„,.„,.,Gooslc"" 
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UoiUd  SUU*  T.  Minor,  114  U.  B.  233, 
29  L.  ed.  XIO,  5  Sup.  Ct.  Rep.  936;  Van«  t 
Burbftuk,  101  U.  S.  G14,  26  L.  ed.  029; 
Greenanieyer  r.  Coate,  212  U.  S.  434,  S3 
L.  ed.  687,  29  Sup.  Ct.  Rep.  346;  Quinb; 
T.  ConUn,  104  U.  S.  420,  26  L.  ed.  800; 
DeCambra  v.  Rogers,  189  U.  S.  119,  47  L. 
cd.  734,  23  Sup.  Ct.  Rep.  619. 

Aieiitant  Attomej  General  Knaebel  ar- 
gu<>d  the  cause  and  flled  a  brief  tor  appellee: 

Sinca  this  queatiini  depends  entirely  upun 
the  facts,  the  finding  of  both  courts  below 
U  concIuaiTe,  in  the  aboence  of  eiear  error. 

Texas  ft  P.  R.  Co.  v.  Railroad  Conntiis- 
■t«n,  232  U.  8.  338,  ant«,  030,  34  Sup.  Ct. 
Rep.  438i  Chicago  Junction  R.  Co.  v.  King. 
222  U.  S.  222,  CO  L.  ed.  173,  32  Sup.  a. 
Rep.  79;  Dun  v.  LumlMmien's  Credit  Aeso. 
200  n.  S.  20,  S2  L.  ed.  663,  28  Sup.  Ct. 
Rep.  336,  14  Ann.  Caa.  601. 

Tbe  flnding  of  the  courts  below  was  sus- 
tained  bj  ample  evidence. 

(a)  The  land  was  tinown  coal  land,  and 
therefore  reserved  bj  law  from  homestead 
entry. 

Diamond  Coal  ft  Coke  Co.  v.  United 
SUtea,  233  U.  S.  236,  ante,  936,  34  Sup.  Ct. 
Rep.  607. 

(b)  There  was  fraud  in  tbe  entries:  tbe 
entrymen  knew;  or  were  chargeable  with 
knowledge  of,  the  character  of  the  land. 

(c)  Tbe  patents  were  unlawful  even 
though  tbe  entrymen  were  honestl;  mia- 
taken.  Even  If  it  were  posBible  to  believe 
that  the  entrymen  were  all  honestly  mia- 
taten,  the  result  would  be  the  same.  The 
kgal  right  to  issue  tbe  patents  depended 
on  tbe  character  of  the  land,  and  not  upon 
the  state  of  the  entrymen's  minds. 

Miillan  V.  United  States,  118  U.  S.  271, 
278,  30  L.  ed.  170,  173,  6  Sup.  Ct  Rep. 
1041. 

The  burden  was  upon  the  defendant  to 
allege  and  prove  clearly  all  the  elements  of 
the  defense. 

Boone  v.  Chiles,  10  Pet.  177,  211,  9  Ij. 
ed.  388,  400:  McDonald  v.  Belding,  146 
U.  S.  492,  498,  36  L.  ed.  788,  TOO,  12  Sup. 
Ct.  Rep.  BS2;  Smith  v.  Orton,  131  D.  B. 
Inv,  Ixsviii,  Appx.  and  13  L.  ed.  62, 
•4;  Simmons  Creek  Coal  Co.  v.  Doran,  142 
U.  8.  417,  437,  36  L.  ed.  1063,  1071,  12  Sup. 
Ct  Rep.  239;  Johnson  t.  Georgia  Loan  ft 
T.  Co.  72  C.  C.  A.  639,  141  Fed.  S93;  Se- 
eombe  t.  Campbell,  6  Bann.  ft  Ard.  429, 
632,  2  Fed.  368;  Nlckerson  t.  Meacham,  E 
McCrary,  6,  14  Fed.  884;  Lakin  v.  Sierra 
Bnttes  Gold  Min.  Co.  26  Fed.  337;  Jewett 
T.  Palmer,  T  Johns.  Ch.  6fi,  11  Am.  Dee. 
401;  Roiell  >.  Chicago  Mill,  ft  Lumber  Co. 
74  Ark.  626,  89  8.  W.  469;  39  Cyc.  177B. 

Conceding  that,  generally  speaking,  it  is 
ttot  Incnmbent  on  the  purcbaasr  ot  pateat- 


ed  land  to  inquire  into  tlis  proceedings  be- 
fore patent,  it  must  also  be  conceded  *•  a 
Bclf-evidcnt  proposition  that  he  is  chained 
with  notice  of  the  recitals  contained  in  the 
patent  itself. 

Simmons  Creek  Coal  Co.  v.  Doran,  142 
0.  8.  437,  36  L.  ed.  1063,  12  Sup.  Ct.  Rep. 
230. 

Notice  to  the  attorney  was  notice  to  Om 
defendant. 

30  Cyc.  1763,  note  00;  Armstrong  v.  Aah- 
ley,  204  U.  8.  272,  61  L.  ed.  482,  27  Sup. 
Ct.  Rep.  270;  Jennings  v.  Carter,  68  Ark. 
242,  13  8.  W.  800;  Stokes  v.  Riley,  121  lU. 
166,  11  N.  E,  877;  Griffith  t.  GrilBth,  9 
Paige,  315;  Sickles  v.  White,  66  Tei.  178,  17 
B.  W.  643 ;  Polk  v.  Cosgrove,  4  Bias.  437,  Fed. 
Cas.  No.  11,248;  Griffin  t.  Franklin,  224 
Mo.  667,  123  S.  W.  1092. 

The  rule  that  notice  to  the  agent  is  no- 
tice to  the  principal  applies  not  onlj  to 
knowledge  acquired  by  the  agent  in  the 
particular  transaction,  but  to  knowledge 
acquired  by  him  in  a  prior  transaction, 
and  present  to  his  mind  when  he  is  acting 
as  audi  agent. 

Distilled  Spirits  (Harrington  v.  United 
States)  11  Wall.  366,  20  L.  ed.  167. 

There  was  no  conclusive  adjudication  of 
the  character  of  the  land  in  the  Land  Office 
proceedings. 

United  States  v.  Stone,  2  Wall.  626,  IT 
L.  ed.  766;  Mullan  v.  United  States,  118  U. 
S.  271,  30  Tj.  ed.  170,  6  Sup.  Ct.  Rep.  1041; 
Qermania  Iron  Co.  v.  United  States,  106 
U.  3.  379,  41  L.  ed.  754,  17  Sup.  Ct.  Rep. 
337;  Williams  t.  United  States,  138  U.  S. 
S14,  34  L.  ed.  1026,  II  Sup.  Ct.  Rep.  467. 

Mr.  Justice  Van  Devanter  delivered  the 
[ipinion  of  the  court: 

This  was  a  suit  to  cancel  fonr  patents  is- 
med  under  the  commutation  provision  ot 
the  homeatead  law,  and  embracing  a  full 
■ectlon  of  land  in  King  county,  Washington, 
rhe  bill  charged  that  the  patenta  were 
[raudulentlj  procured  by  falsely  repre- 
senting to  the  land  officers  that  the  lands 
were  agricultural  in  character,  and  there- 
fore subject  to  homestead  entry,  when  in 
truth  they  were  at  the  time  known  to  ba 
valuable  coal  landp,  and  therefore  excepted 
from  the  operation  ot  the  homeatead  law. 
After  the  patents  were  issued  the  lands  were 
conveyed  to  the  appellant,  and  there  was  a 
further  charge  that  it  took  the  title  with 
notice  and  knowledge  of  the  fraud.  The 
circuit  court  found  that  these  charges  wen 
true,  and  entered  [78]  a  decree  for  the  gov- 
ernment; and  the  circuit  court  of  appeals, 
taking  a  like  view  of  the  evidence,  affirmed 
the  decree.    114  C.  C.  A.  79, 184  Fed.  59. 

The  rule  is  well  settled  that  Andingt  d 
"  in  by  t       " 
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not  be  disturbed  bjr  thia  oonrt  unlea*  shown 
to  be  ctcarif  erraneoiu.  Stuart  r.  HRfden, 
leg  U.  8.  1,  14,  42  L.  ed.  639,  643,  18  Sup. 
Ct.  Sep.  274;  Towaon  v.  Moore,  173  U.  S. 
17,  24,  43  L.  ed.  S97,  600,  19  Sup.  Ci  Rep. 
332;  Dun  v.  Lambermen'i  Credit  Aim.  20S 
U.  B.  20,  23,  62  L.  ed.  663,  666,  28  Sup.  Ct 
Bep.  S35,  14  Anu.  Cu.  001 ;  Texfti  k  P.  R. 
Co.  T.  Railroad  Commiwion,  232  U.  8.  338, 
ante,  630,  34  Sup.  Ct.  Rep.  438.  Appljiug 
the  rule  to  the  evideace  in  this  cue,  we 
think  the  findinga  below  should  not  be  dii- 
tarbed. 

Only  two  ot  appellant's  contenttoni  merit 
■pecial  notice. 

Without  any  uncertainty  the  evidence 
demoQitrated  that  tbe  landa  were  Icnown  to 
be  valuable  eoal  lands  when  the  homestead 
entries  were  made  and  commuted,  and  that 
the  affldavita  and  proofs  to  the  contrary, 
upon  which  the  patents  were  procured,  were 
false.  Not  only  were  the  lands  in  a  well- 
known  coal  region  and  generally  reputed  to 
be  coal  lands,  but  a  tunnel,  slope,  and  other 
openings  upon  them,  costing  about  $8,000, 
had  disclosed  that  they  contained  coal  of 
snch  quality  and  quantity  as  to  render  them 
valuable  for  coal  mining.  The  entrymen 
■D  understood,  and  resorted  to  severe  meas- 
ures to  keep  coal  prospectors  oCF  the  lands. 

The  appellant's  chief  contention  is,  t'lat 
there  was  no  evidence,  or,  at  least,  no  sub- 
stantial evidence,  that  it  took  the  title  with 
notice  or  knowledge  of  the  fraud  perpetrated 
by  the  entrymen.  But  the  record  shows 
otherwiae.  The  appellant's  vice  president, 
who  represented  it  in  the  negotiations,  had 
theretofore,  as  agent  of  another  company, 
learned  that  the  latter  was  interested  in 
the  coal  development  work  before  mentioned, 
and  was,  with  others,  bearing  the  expense  of 
that  work  with  a  view  to  acquiring  the 
lands  aa  coal  lands.  This  was  recalled  to  his 
mind  at  the  time  of  the  negotiations.  He 
caused  the  section  to  be  [79]  examined  by  an 
engineer,  who  found  and  reported  the  tunnel 
and  other  openings  disclosing  the  coal,  and, 
following  that  report,  the  trantactioo  was 
consummated  on  the  theory  that  the  lands 
wer^  valuable  for  their  coal  contents.  There 
was  no  claim  that  there  was  any  develop- 
ment work  or  coal  discovery  aft^r  the 
entriea  were  made,  and  it  ia  quite  apparent 
from  what  was  said  of  the  engineer's  report 
tliat  the  tunnel  and  openings  gave  visible 
evidence  that  they  were  not  recently  made. 
Of  oonrse,  the  appellant  was  bound  to  take 
notice  that  the  patentees  with  whom  it  was 
dealing  had  obtained  the  lauds  under  the 
homestead  law,  for  it  was  so  recited  in  the 
patenta.  Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417,  437,  3B  L.  ed.  1063,  1071. 
12  Bnp.  Ct.  Rep.  239.  In  these  facts  there 
was,  as  we  think,  persuasive  evidence  that 
6>  L.  ed. 


the  appellant  took  the  title  with  notice  or 
knowledge  of  the  fraud. 

It  is  cc.itended  also  that  the  proceedings 
resulting  in  the  patents  were  not  e»  parte, 
but  adversary;  that  the  land  officers  found 
the  lands  to  be  agricultural  in  character, 
and  that  this  finding  was  coitelusive  upon 
the  government.  No  doubt  those  officers  fotind 
from  the  proofs  submitted  to  them  that 
the  lands  were  agricultural,  and  not  coal 
lands,  for  that  was  a  prerequisite  to  issuing 
the  patents,  but  the  proceedings  were  not 
adversary  in  any  true  sense  of  the  term. 
The  applications  and  proofs  of  the  entrymen 
were  strictly  e»  parte.  The  government  was 
not  called  upon  to  make  any  adverse  show- 
ing, no  issue  was  framed,  no  hearing  was  had, 
and  no  one  represented  the  government  savs 
in  the  sense  that  the  land  ofBcera  did  m. 
As  this  court  has  often  held,  the  finding 
of  the  land  officers  In  such  a  proceeding,  al- 
though not  open  to  collateral  attack,  is  not 
conclusive  against  the  government  when  it 
sues  to  cancel  the  resulting  patent  upon  the 
ground  that  it  was  obtained  by  means  of 
false  and  fraudulent  proofs.  United  States 
V,  Minor,  114  U.  S.  233,  29  L.  ed.  110,  6 
Sup.  Ct.  Rep.  836;  J.  J.  McCaakill  Co.  v. 
United  SUtes,  216  U.  B.  504,  509,  fi4  L.  ed. 
690,  G94,  30  Sup.  Ct  Rep.  38S,  and  casaa 
cited.  In  such  [SO]  a  suit  the  action  of  the 
land  officers  is  given  appropriate  effect  by 
treating  it  as  presumptively  right,  and  aa 
requiring  the  government  to  carry  the  bur- 
den of  proving  the  fraud  by  that  class  of 
evidence  which  commands  respect,  and  that 
amount  of  it  which  produces  conviction. 
Diamond  Coal  A.  Coke  Co.  v.  United  States, 
233  U.  S.  236,  239,  ante,  936;  939,  34  Sup.  Ct 
Rep.  S07. 

Decree  affirmed. 


NEW  ORLEANS  t  NORTHEASTERN 
RAILROAD  COMPANY  and  Boutherk 
lUilway  Company,  Plffa.  in  Err., 

NATIONAL  RICE  MILLING  COMPANY. 

(See  S.  C.  Reporter's  ed.  80-86.) 

Error  to  state  court  —  Feder»I  qneatlon 

—  dcolaion  on  non-Federal  ground. 

A   judgment   of   a   state   court   enforcing 

the  liability  of  two  connecting  carriers  for 

the  loss  of  an  interstate  shipment  of  riee, 

Nan. — On  the  general  subject  of  writ* 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  8.  97 ;  Hambliu  v.  West- 
ern Land  Co.  37  L.  ed.  U.  8.  267;  Re  Bu- 
chanan, 39  L.  ed.  0,  8.  884;  and  KIpley  t. 
Illinois.  42  L.  ed.  U.  8.  998. 

On  what  adjudications  ot  state  courta 
can  be  brought  up  for  review  in  the  Snprane 


review  in  the  S 
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cftUMd  In  411  estraordinar]'  flood,  the  waters 
of    which,    reftcbiug    Kme    car*    containing 

Juicklime,  atarted  a  tire  which  tpread  to 
tie  rice,  ia  not  reviewabte  in  the  Federal 
Supreme  Court,  although  the  etate  court 
ruled  adversely  upon  t£e  carriers'  conten- 
tion that,  under  the  combined  operation  of 
the  Carmack'  amendment  of  June  29,  1900 
(34  SUt.  at  L.  G84,  chap.  3S91,  U.  S.  Comp. 
SUt.  Supp.  1911,  p.  1307),  9  T,  etipulationB 
in  the  bill  of  lading,  and  the  common-law 
rule,  the*  were  not  liable  uiilesa  the  plain- 
tiff should  ahow  that  the  carrier  on  whoae 
line  the  ioea  occurred  ne^ligentlj  failed  to 
take  reasonable  precautions  to  avoid  it, 
where  the  court  also  found  aa  a  matter  of 
fact  from  the  testimony  of  the  carriers' 
witneeaei  that  such  carrier  negligently  per- 
nitted  the  cars  containing  the  rice  to  r«- 
Bain  within  the  influence  ot  the  rising  flood 
and  in  immediate  proximit;  to  ttie  quick- 
lime, when  ordinarjr  prudence  required  their 
removal  to  a  place  of  safety. 
(For  other  cases,  see  Appeal  anil  Error,  14BS- 
1B28,  In  DlutK  anp.  CL   IBOS.] 

[No.  OlS.] 


JN  EREOR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  Judgment 
which,  on  a  rehearing,  affirmed  a  judgment 
of  the  Civil  District  Court  for  the  Pariah 
of  Orleans,  enforcing  the  liabilitj  of  con- 
necting carriera  for  the  loaa  of  an  inter- 
state shipment.  Dismissed  for  want  of 
Jurisdiction. 

Bee  aame  caa«  below,  132  La.  BIS.  61  So. 
708. 

The  facta  are  stated  iu  the  opinion. 

Hr.  J.  Blanc  Honroe  argued  the  cause, 
and,  with  Mr.  John  K.  Graves,  filed  a  brief 
lor  plaintiffs  in  error: 

The  aole  issue,  in  onr  judgment.  Is  not  an 
laane  of  fact,  but  is  an  iaaue  of  law.  That 
issue  Is:  la  the  Federal  rule  of  liability  to 
be  applied  to  this  case,  or  must  the  state 
rule  b«  applied! 

Kansas  Cit^  Southern  R.  Co.  v.  C.  H.  Al- 
bers  Commission  Co.  8£3  U.  B.  673,  Ofl  L. 
ad.  558.  32  Sup.  Ct  Rep.  31«;  Dower  v. 
Richards,  Ifil  U.  B,  658,  667,  33  L.  ed.  SOB, 
308,  14  Sup.  Ct.  Rep.  452,  17  Mor.  Miu. 
Rep.  704;  Acme  Harveatcr  Co.  v.  Beekman 

Court  of  the  United  SUtei  by  writ  of  error 
to  those  CQurta — see  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  613. 

On  how  and  when  queationi  must  be  raised 
and  decided  in  a  state  court  in  order  to 
make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L,  Ins.  Co.  v.  HcQrew,  63 
L.R,A.  U. 
Stl« 


Lumber  Co.  222  U.  S.  300,  306,  66  I^  ad. 
208,  212.  32  Sup.  Ct.  Rep.  »6;  CreawlU  v. 
Grand  Lodge,  K.  P.  225  U.  S.  245,  261,  M 
h.  ed.  1074,  1080,  32  Sup.  Ct.  Rep.  828; 
Schlemmer  t.  Buffalo,  R.  t  P.  R.  Co.  206  U. 
S.  1, 11,  51  L.  ed.  esi,  68S,  27  Sup.  Ct  Jbtf. 
407. 

Does  the  judgment  ol  the  lower  court  rest 
upon  a  question  of  general  law,  broad 
enough  to  austaiu  it,  so  that  the  deciaioa  of 
the  Federal  question  is  unueceaaaryt 

Henderson  Bridge  Co.  v.  HendersMi,  ITS 
U.  S.  562,  608,  43  L.  ed.  823,  820,  10  Snp. 
Ct.  Rep.  553. 

The  state  court's  decision,  aa  ia  plainly 
shown  by  its  opinion  on  rehearing,  ia  baaed 
upon  the  fundamental  error  that  the  burdai 
to  negative  the  existence  of  negligence  con- 
tributing to  the  loss  cauaed  by  the  act  of 
Qod  waa  upon  the  carriers.  Thia  error  was 
an  error  of  law,  and  an  error  in  misinter- 
preting or  failing  to  apply  the  Federal  law. 
This  error  goes  to  the  root  of  the  deeisioB, 
and  its  correction  will  destroy  the  decision. 
The  application  of  the  doctrine  of  Schlem- 
mer V.  Buffalo,  R.  &  P.  R.  Co.  anpra,  re- 
qnirea  a  review  bj  thla  court. 

Measra.  J.  Blanc  Monroe,  Uonie  H.  L» 
mann,  and  John  K.  Graves  also  tiled  a  brief 
for  plaintiffa  in  error: 

The  Federal  question  is  properly  bafon 
this  court. 

MaUeU  v.  North  Carolina,  181  U.  &  660, 
46  L.  ed.  1015,  21  Sup.  Ct.  Bep.  730,  U 
Am.  Crim.  Rep.  241;  Leigh  v.  Green,  lOt 
U.  S.  70,  M  L.  ed.  623,  24  Sup.  CL  Bap. 
300. 

Mr.  WlUlMn  Catesby  Jonea  argued  the 
cause,  and,  with  Messrs.  Gustave  Lemle  and 
Arthur  A.  Moreno,  filed  a  brief  for  defend- 
ant in  error: 

The  judgment  of  the  lower  court  resta  up- 
on a  question  of  general  law  broad  enough  to 
sustain  it,  and  the  decision  of  the  ao-called 
Federal  question  is  unneccMarj. 

Arkansas  Southern  R.  Co.  y.  German  Nat. 
Bank,  207  U.  S.  270,  62  L.  ed.  201,  26  Sup. 
Ct.  Bep.  78;  Eustu  v.  Botles,  160  U.  S. 
3S1,  37  L.  ed.  1111,  14  Sup.  Ct.  Bep.  ISl; 
Baker  v.  Baldwin,  187  U.  S.  61,  47  t.  ed. 
75,  23  Sup.  Ct.  Bep.  10;  Vandalia  B.  Co.  v. 
Indiana,  207  U.  S.  36S,  62  U  ed.  246,  28  Sup. 
Ct.  Rep.  130;  Seneca  Nation  of  Indiana  v. 
Chriaty,  162  U.  S.  283,  40  L.  ed.  970,  IS 
Bup.  Ct.  Rep.  828;  Pierce  v.  Soueraet  R. 
Co.  171  U.  S.  641,  43  L.  ed.  316,  19  Bup.  Ct. 
Rep.  64;  Missouri  P.  K.  Co.  v.  Fitagerald, 
160  U.  B.  556,  40  L.  ed.  B36,  1«  Sup.  Ct 
Rep.  3SD ;  Gaar,  S.  k  Co.  t.  Shannon,  223  V. 
8.  468,  66  L.  ed.  610,  38  Sup.  Ct  R^.  236; 
Conaolidated  Tump.  Co.  ¥.  Norfolk  &  0.  T. 
R.  Co.  228  U.  S.  596,  67  L.  ed.  988,  U  Sap. 

Ct  R^  aoo. 
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Mr.  JuBtlee  Vttn  Devanter  delivered  the  their  ii(^ligenc«  or  tliftt  of  their  emplojCM, 

opinion  of  the  court;  and  nnleiB  such  negligence  *bM,U  be  aSriDE* 

This  wu  an  action  to  recover  the  value  tively  eatablished  I9  the  owner  of  Mid  prop* 

of  two  cars  of  rice  de8tro}red  by  Are  in  Au-  ertj." 

gust,    190B,    while   being   transported   over  In  the  inpreme  court  of  the  state  the  cw- 

eonnecting    railroada    from    New    Orleans,  riers   contended   that,   under   the   combined 

Xiouisiana,   to   Charleston,   South   Carolina,  operation   of   the   Carmack   amendment   aa 

The  rice  was  shipped  upon  through  bills  of  interpreted  in  Adanu  Exp.  Co.  t.  Croninger, 

lading  issued  bj  the  initial  carrier,  and  was  226  V.  S.  491,  S7  II  ed.  3U,  44  L.R.A.|N.S.) 

destroyed  while  in  the  second  carrier's  cus-  267,  33  Sup.  Ct.  Rep.  ]4S,  tiie  stipuUtiona  in 

todj  at  Old  Hamburg,  South  Carolina.     The  the  bills  of  lading,  and  the  common-law  rule 

two  can,  with  others  [8Z]  containing  quick-  applied  in  Memphis  A  C.  R.  Co.  v,  Keevea, 

lime,  were  side  tracked  in  tfae  yard  at  that  10  Wall.  ITS,  19  L.  ed.  909,  and  other  eases,t 

place  awaiting   further   movement   towards  they  were  entitled  to  ezoneratitHi  upon  show- 

their  destination.     The  yards  adjoined  the  ing  that  the  rice  was  destroyed  by  the  ex- 

Savannah  river,  which  waa  then  almost  out  traordinary  flood,  unlesa  it  also  waa  shown 

of  its  banlu  and  steadily  rising  as  a  result  that  the  second  carrier  contributed  to  the 

of  extraordinary  rains  and  cloudburats  ex-  lose  by  negligently  failing  to  take  reason- 

tendiog  up  ti.e  river  and  its  tributaries  100  able  precautions  to  avoid  It  when  the  ria- 

miles.    The  waters  continued  to  rise,  spread  ing  waters  gave  warning  of  the  danger;  and 

over  the  yard  to  a  considerable  depth,  and  it  waa  parUcnlarly  urged  aa  a  part  of  this 

ultimately   reached   the   quicklime,   thereby  contention   that  the  burden   waa   upon   the 

causing  the  cars  to  bum  and  destroying  the  plaintiff  to  show  such  negligence,  and  not 

rice-     The  cars  had  been  in  the  yard  about  upon  the  carriers  to  show  the  absence  of  it. 

sixteen   hours   wlien  the   fire   started.     The  But  the  court,   although   diaappr  ving  the 

action   was   sgainst   both    carriers,   and   it  latter  phase  of  the  contention,  and  thinking 

was   alleged   In   the   petition,   which   based  the   oarrlers   were   charged   by   the    law   of 

the   right   of   recovery   upon   the   Carmack  I«uijiana  with  the  burden  of  showing  that 

amendment  to  the  interstate  commerce  act  ^^^'   ""  "<'   negligence,  did   not  rest   ita 

(34  SUt.  at  L.  584,  EB5,  chap.  3501,   %  7,  Jiidgment  upon  that  ground.     On  the  con- 

U.   a   Comp.   BUt   9upp.    1811,   p.    1307),  t"-?.  't  examined  the  evidence,  which  com- 

that  the  loss  of  the  rice  wa.  causrf  by  the  L'.         "'^^  covered  the  subject    t^  ««r- 

negligence  of  the  second  carrier,  and  that  ***"  *'!''''";  T"       ■  ''""•"■""'  ^^*\t 

- '^    "                                               .           '  contention   of  the  carriers  waa  lauBd.  thi>T 


was  joined    and,  after  a  trial,  the  district  ,„„„j   „  "^^^^   ^   ,^   U^,^   ^^   ^^^^ 

court   of   th.   parish   rendered   a  judgment  ,„„;„  had  negligently  permitted  the  cars 

against  the  carriers  jointly  and  in  Molido.  „f  ^ce   to   remain   within   the   influence  of 

which   the   supreme   court   of  the   aUte   at  t^e  rising  flood  and  in  immediate  proximity 

first  reversed,  and  then,  after  a  rehearing,  to   the   quicklime   when   ordinary   prudence 

affirmed.    132  La.  616,  Bl  So.  708.    The  ear-  required  that  they  be  moved  to  a  place  trf 

riers   sued   out   this   writ   of   error,   basing  „fety;  and  that  thu  was  [84]  made  an  in- 

their   right   so   to   do   upon   a   claim    that  dependent  ground  of  the  judgment  is  shown 

by   the   judgment   of   affirmance   they   were  by   the   court's   extended  diKuesion   of   the 

denied  a  right  or  immunity  asserted  under  a  evidence  and  by  the  following  exoerpU  from 

Ia«r  of  the  United  States.  Its  opinion: 

A  motion  to  dismiss  waa  presented  along  "A  close  reading  of  the  evidence  oompels 

with   the  merits,  and   we  think   it  is  well  the  conclusion  that  there  was  not  sufficient 

^l""'  forethought  on   the  part  of  the  officera  in 

The  bills  of  lading  contained  these  stipu-  charge  of  the  railroad  yarda.    We  have  aeen 

'■tions:  that  the  river  was  rising  rapidly  on  the 

"This    company    er    other    carriers    over  morning  of  the  86th  of  August.     Some  of 

whose  line  the  property  may  pass  shall  not  the  witnesses  testifled  that  by  7  o'clock  it 

be  held  responsible  for  loss  or  damage  (uo-  j,ad    covered    the   awltch    tracks,    and    yet 

lM»  through  proved  carelessness  or  oegll-  nothing    waa    done    to    protect    property, 

gence  of  their  employees)   resulting     .     .    .  LeimrelT  enough,  the  employeea  went  about 

from  heat,  cold,  fire,  flood,  storma,  mobs,  or  their  buslnen  and  gave  very  little  coneera 

other  eansea  not  subject  to  the  carrier's  eon-    Z 

troL  tClark   v.   BamweU,   12   How.   278,   280, 

"Neither  thU  company  nor  any  of  its  eon-  281,  283,  13  L.  ed.  985,  S88,  980;  WMtam 

secting  carriers  shall  be  liable  for  any  dam-  Transp.  Co.  v.  Downer,  11  Wall.  129,  113, 

age  to  or  destruction  of  [83]  said  property  20  L.  ed.  ISO,  IBl ;  Cau  v.  Texas  ft  P.  B.  Co. 

by  flre,  unleaa  such  damage  4>r  deatruction  104  U.  S.  427,  432,  48  L.  ed.  10S3,  1067, 

ahall  result  directly  and  exclusively  iiom  24  Sap.  CL  Bap.  66S,  U  Am.  Neg.  Bep.  «SD. 

"  ''•  "•  L,,  „„i.,Google  "•• 
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to  the  rUiug  waten.  Tbose  who  did  at- 
tempt to  Mve  property  (if  whftt  they  did 
can  be  conildered  in  th&t  light)  diaplajed 
rtrj  little  nctlrltj,  beginning  at  S  o'cloek, 
taking  out  a  few  can  and  leaving  otheri 
In  the  old  Hamburg  yards.  Ttiat  is  all  they 
did.  Theae  jardi  were  rabmergej  by  water 
to  a  height  above  the  floor  of  the  cars.  The 
queetion  axiaeaj  Waa  it  pouible,  before  the 
waters  reached  their  greatest  height,  to 
move  the  oari  to  a  safer  place  than  where 
they  were  hauled  to  on  the  morning  of  the 
26th  of  August;  that  is,  to  the  old  Hamburg 
yarder  We  have  noted,  before  8  o'clock  or 
8:30  o'clock  A.  ic,  not  the  least  attempt 
waa  made  to  move  the  cars  out  of  the  yard 
where. they  had  been  placed.  Mr.  Benson, 
inspector  of  the  Southern  Railway  Company, 
teatiSed  that  on  the  morning  of  the  Sflth 
of  August,  he  reported  at  the  Hamburg 
yard  at  7  o'clock  to  go  to  work,  and  at 
that  time  the  water  had  juit  reached  the 
rail  in  front  of  the  block  office.  There  were 
a  crew  and  an  engine  in  the  yard.  Why 
were  they  not  put  at  work  at  that  time  to 
aave  the  freightl 

"Another  witnen,  the  night  operator, 
renders  it  still  more  evident  that  it  was 
possible  to  move  the  train  in  the  morning, 
for  he  says  that  when  be  went  to  work  th£ 
yard  was  entirely  free  from  water  on  the 
2Sth  of  August  in  the  morning.  An  attempt 
was  made  to  rescue  the  cars  between  8  and 
half  past  8  o'clock  a.  m.  It  failed.  They 
[85]  went  too  late  to  rescue  these  can. 
There  had  beoi  ample  time  to  save  themu 

•These  Hoods  were  frequent,  and  yet  de- 
fendant remained  indifferent,  and  even  sent 
its  cars  to  the  lowest  places  on  the  yard, 
where  they  were  permitted  to  remain  with- 
out making  a  aerious  and  timely  attempt  to 
take  them  away. 

"From  all  this  evidcaee  we  ore  led  to 
the  inference,  which  we  think  ii  positive, 
that  there  waa  negligence.  A  little  timely 
activity  would  have  brought  about  a  differ- 
ent result,  and  would  have  saved  plalntilTs 
property,  or  would  have  placed  def^ndsnt 
In  a  position  to  succeaafuUy  defend  itself. 

"Unquestionably  the  river  was  rising 
rapidly  on  the  morning  of  the  26th  at  7 
o'clock;  in  thirty-flve  minutes  it  covered  the 
switch  tracks.  It  does  not  seem  that  any- 
thing was  done  to  prevent  the  destruction 
of  Uie  cars.  Leisurely  enough,  the  em- 
ployees went  about  their  reapcctive  occupa- 
tions, and  now,  when  they  give  an  account 
of  themeelvea,  it  does  seem  aa  if  they  wish 
to  lay  all  the  trouble  on  the  rising  waters, 
although  they  remained  indifferent  when 
they  should  have  exerted  themselves. 

.    that    U 


claimed  under  the  Carmack  amendment 
under  any  of  the  laws  of  this  country,  in- 
different railroad  people,  who  receive  freight 
to  be  tranaported  some  distance,  and  who, 
just  before  the  waters  of  a  storm  have 
flowed  down,  stop  the  ears  An  the  way,  and 
run  them  to  the  loweat  port  of  their  yards, 
and  place  them  next  to  cars  loaded  with 
quicklime,  easily  ignited  by  wat«r,  and  leave 
them  at  that  place  while  other  c»rs  ais 
taken  out,  and  who  make  no  attempt  to  haul 
them  out,  although  the  waters  are  rising 
slowly  enough  tor  such  work  after  warning 
given,  are  not  protected  from  the  charge  of 
negligence  under  the  law." 

[86]  True,  the  testimony  Upon  which  the 
court  rested  ite  ooncluaion  that  negligence 
was  proved  did  not  come  from  the  plaintiff's 
witnesses,  but  from  those  for  the  carriers, 
and  waa  largely  elicited  by  croas-examina- 
tion,  but  that  is  quite  immaterial.  Tha 
plaintiff  waa  entitled  to  the  benefit  of  all 
the  testimony  in  the  case,  /ram  whatever 
source  it  came,  and  was  not  required,  even 
though  having  the  burden  of  proof,  to  go 
through  the  ceremony  of  proving  any  faet 
otherwise  established. 

Aa  it  clearly  appears  that  the  judgment 
rested  upon  a  ground  which  was  not  only 
adequate  to  sustain  it,  but  in  entire  har- 
mony with  the  carrier's  asserted  Federal 
right,  it  cannot  be  said  that  there  waa  a 
denial  of  that  right  in  the  sense  contem- 
plated by  i  837  of  the  Judicial  Code  [3< 
Stat  at  L.  use,  chap.  231,  U.  S.  Comp. 
SUt.  Supp.  1911,  p.  227].  Whether  tha 
right  waa  well  founded  we  therefore  need 
not  consider. 

Writ  of  ertor  dismissed. 
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JOHH  B.  HATES. 

(Bee  8.  C.  Rcporter'a  ed.  B»-91.) 

CJonunemm  —  employers'  liabtlltjr  ^  ex- 
claalveneaa  of  Federal  regnUttlon  • 

local  practice. 

1.  A  declaration  stating  a  good  cause  of 
action  under  the  Federal  employers'  liability 


Note. — On   the  general  subject  of  writa 


V.  Hunter,  4  L.  ed.  U.  8.  ST;  Hapiblin  v. 
Western  Land  Co.  37  L.  ed.  U.  B.  £67;  Be 
Buchanan,  39  L.  ed.  U.  S.  884 ;  and  Klpley 
v.  Illinois,  42  L.  ed.  U.  8.  993. 

On  what  adjudications  of  state  eonrta 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  Apa 
Tranap.  Co.  v.  Garbade,  62  T.  Tt  a   siS. 

>•«  V.  B. 


byGOOgK 
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WABASH  B.  CO.  v.  UAYES. 


BCt  of  April  22,  1008  (36  Stat,  at  L.  65, 
ctup.  ]4&,  U.  8.  Comp.  Stat.  Supp.  1911,  p. 
1322),  maj  be  treated  aa  aRording  a  baiit 
(or  a  recovery  under  the  state  law  after  flrat 
eliminating  the  allegation  that  the  injury 
oconrred  in  interstate  ootnmerce,  which  the 

Eroot  demonstrated  was  unwarranted,  since 
J  so  doing  the  court  is  merelj  giving  ef- 
fect to  a  rule  of  local  practice,  the  applica- 
tion of  nhich  waB  not  in  anywise  in  con- 
travention of  the  Federal  statute. 
[For  other  easei,  see  Commerce,  L  c  In  EH- 

tcst  Snp.  Ct.  1S08.] 
Error  to  state  court  —  frivoIoiiBneHa  of 
Federal  question. 

2.  The  contention  that  a  right  or  im- 
munity under  the  Federal  employers'  lia- 
bility act  of  April  22,  1008,  was  denied  by 
the  nilin^  of  a  state  court  that  a  declara- 
tion stating  a  good  cause  of  action  under 
that  act  could  serve  as  the  basis  of  recov- 
ery under  the  state  law  after  first  eliminat- 
ing the  allegation  that  the  Injury  occurred 
in  interstate  commerca,  which  the  proof 
demonstrated  waa  unwarranted,  is  so  lack- 
ing In  merit  as  not  to  serve  as  the  basis 


for  a  writ  of  error  from  the  Federal  Su- 
preme Court  to  the  state  court. 

[For  otber  cam.  sot  Appeal  sad  Error,  1110- 
118T,  In  Dl«;est  Bnp.  Ct  1908.] 


IN  ERROR  to  the  Appellate  Court  of  Illi- 
nois for  the  First  District  to  review  a 
judgment  which  afltrmcd  a  judgment  of  the 
Superior  Court  of  Cook  County,  in  that 
state,  in  favor  of  plaintiff  in  a  personal- 
injury  action  against  a  common  carrier. 
Dismissed  for  want  of  Jurisdiction. 

See  same  case  below,   180  111.  App.  fill. 

The  facta  are  stated  in  the  opinion. 

Meiarg.  J.  L,  HInnIs,  Jobn  Hazey 
Zane,  and  Charles  F.  Bforae  submitted 
the  cause  for  plaintiff  in  error; 

The  rule  that  the  question  of  what  may 


On  how  and  when  questions  must  be  raised 
and  decided  in  a  state  court  in  order  to  I 
make  a  caae  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

On  necessity  of  color  of  merit  in  Federal 
question  to  sustain  writ  of  error  to  state 
court — see  note  to  OIBeld  t.  New  York, 
N.  H.  ft  H.  E.  Co.  SI  L.  cd.  U.  S.  231. 


Although  the  action  was  brought  under 
the  Federal  employers'  liability  act,  and  the 
proof  demonetrateB  that  there  is  no  cause  of 
action  under  that  statute,  still  the  suit  will 
not  lie  dismlased  if  the  plaintiff  has  made 
out  a  good  cause  of  action  at  common  law. 
Jones  V.  Chesapeake  &  O.  R.  Co.  149  Ky.  686, 
14B  B.  W.  061.  Here  the  complaint  stated  a 
cause  of  action  under  the  Federal  statute 
which  it  wa*  held  error  to  diBmiss  upon  the 

5 round  that  the  employee  was  not  engsged 
1  interstate  commerce,  the  evidence  being 
such  that  the  jury  might  have  found  him  en- 
titled to  recover  at  common  law. 

To  the  same  effect  is  Midland  Valley  R. 
Co.  T.  Ennia,  100  Ark.  206,  169  S.  W.  214, 
where,  the  proof  having  failed  to  establish 
the  allegation  In  the  complaint  that  the  de- 
ceased employee  wsa  engaged  in  handling 
interstate  commerce  at  the  time  he  received 
hia  Injury,  defendant  aaked  for  a  peremp- 
tory instruction  to  the  jury.  Tbecourt  said; 
"^t  ia  insisted  now  that,  appellee  having 
•ued  under  the  employers'  liability  act,  he 
cannot  recover  in  this  action  under  the  laws 
«f  the  state  of  Oklahoma  for  an  injury 
which  occurred  while  deceased  was  engaged 
in  Intrastate  commerce.  Facts  which  gsve 
the  right  to  recover  under  the  state  law,  and 
thoM  which  give  the  right  to  recover  under 
the  Federal  statutes,  constitute  separate  and 
sa  h.  Ml. 


distinct  causes  of  action,  for  the  Federal 
statute  la  exclusive  where  the  incident  is 
embraced  within  interstate  commerce  serv- 
ice, and  docs  not  apply  where  it  is  in  Intra- 
state service.  The  two  causes  of  action 
may,  however,  be  joined  in  the  same  com- 
plaint. Kirby'a  Dig.  %  60TS,  subdiv.  6. 
There  cannot,  hon'ever,  be  a  recovery  upon  a 
cause  of  actitxi  other  than  that  stated  In 
the  pleadings  and  upon  which  the  issue  is 
joined.  Patrick  'v.  Whitely,  75  Ark.  485, 
87  S.  W.  1179.  5  Ann.  Cas.  672;  St.  Louis. 
fi.  P.  k  T.  R.  Co.  V.  Seale,  229  D.  S.  1S6,  07 
L.  ed.  1120,  33  Sup.  Ct.  Rep.  661.  A  change 
in  the  cause  of  action  may,  however,  be 
waived.  Sarber  v.  McConnell,  64  Ark.  4fi0, 
43  S.  W.  306. 

"Our  statute  on  the  subject  of  amendment 
of  pleadings  is  very  libers  I  and  provides 
that  'the  court  may,  at  any  time,  in  further- 
ance of  justice,  and  on  such  terms  aa  may 
be  proper,  amend  any  pleadings  or  proceed- 
ings by  adding  or  striking  out  the  name  of 
any  party,  or  by  correcting  a  mistake  In 
the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  l^  Inserting  other  alle- 
gations material  to  the  cose;  or,  when  the 
amendment  does  not  change  substantially 
the  claim  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved.' 
Kirby's  Dig.  %  6146.  Under  thU  section  the 
court  may,  in  its  discretion,  before  the  com- 
mencement of  the  trial,  allow  a  complaint 
to  be  amended  so  as  to  change  the  cause  of 
action  to  another  (me  which  might  have  been 
joined  In  the  same  action,  and  at  any  time 
during  the  progress  of  the  trial  may  permit 
an  amendment  which  does  not  change  sub- 
stantially the  claim,  so  as  to  eonform  to  the 
facta  proved.  The  only  limitation  in  the 
statute  is  that,  after  the  proof  is  introduced, 
the  plesdinga  cannot  be  amended  so  as  to 
substantially  change  the  cause  of  action. 

"It  is  unnecessary  to  determine  now.  In 
view  of  the  fact  that  the  oaia  is  to  be  k> 
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ud  wbat  auj  not  b*  treated  as  ■uipluMg« 
i*  a  queation  m  which  the  deciaioD  «t  the 
■tata  courts  U  final  obvioiulj  baa  no  appli- 
cation where,  aa  here,  the  ruling  on  the 
question  of  aurpluaage  finds  it*  only  justi- 
fication and  support  in,  and  proceeds  direct- 
I7  and  logically  from,  the  refusal  of  the 
court  to  give  to  a  Federal  law  tbe  construc- 
tion Bfllced  bj  the  partj  aggrlered. 

Leathe  t.  Thomas,  207  U.  8.  93,  W,  G2 
L.  ed.  118,  120,  2B  Sup.  Ct.  Rep.  30;  Van- 
dalia  R.  Co.  t.  IndUna,  207  U.  8.  3d9,  367, 
62  L.  ed.  246,  248,  28  Sup.  Ct.  Rep.  130. 

If  ttie  facta  stated  are  the  facts  necessary 
to  state  a  cause  of  action  under  the  statute, 
the  statute  need  not  be  pleaded  nor  need 
reference  be  made  to  it. 

Cound  T.  AtchUon,  T.  &  8.  F.  B,  Co.  173 
FM.  5ZT;  Clark  v.  Southern  F.  Co.  ITS  Fed. 
122i  HsU  V.  Chicago,  R.  I.  A.  P.  R.  Co.  149 
Fed.  6S4. 

Since  it  is  inunaterial  for  the  purpose  ot 
this  motion  whether  our  construction  of  the 


lant  waived  the  change  in  the  cause 
tion,  or  whether  the  error  in  allowing  the 
change  was  prejudicial  so  as  to  call  for  re- 
versal of  the  case.  On  the  remand  of  the 
cause  tbe  appellee  can,  if  so  advised,  amend 
the  pleadings  so  as  to  state  a  cause  of  ac- 
tion based  upon  intrastate  service  of  the 
deceased,  and  thus  make  out  a  right  of  ac- 
tion under  the  state  law." 

The  casea  bear  out  the  aug^fcstion  in  Wa- 
bash B.  Co.  T.  Hatbs  that,  had  the  suit 
been  presented  in  so  alternative  way  in 
separate  counts,  one  containing  and  another 
omitting  the  allegation  that  the  injury  oc- 
curred in  interstate  commerce,  there  would 
be  no  objection  to  proceeding  to  a  judgment 
under  the  latter  count,  after  it  appeared 
that  the  first  could  not  be  sustained. 

Thus,  in  Banksoa  v.  Illinois  C.  R.  Co.  19S 
Fed.  171,  the  court  said:  "No  reason  Is  per- 
ceived why.  If  the  plaintiff,  at  the  time  of 
oommencing  the  action,  is  uncertain  as  to 
wlietber,  under  the  facts,  she  is  entitled  to 
recover  under  the  emplovers'  liability  set  of 
Congress,  or  the  gencr^  law  of  negligence 
in  torce  in  the  states  of  Iowa  or  Illinois, 
she  ma;  not  state  in  different  counts  of  her 
petiUon  the  acts  of  negligence  she  reliefl 
^wn,  and  recover  either  under  the  act  of 
CongreM  or  the  general  law  of  negligence  as 
the  facta,  when  developed,  may  show;  and 
it  seems  entirely  clear  that,  under  the  Iowa 
practice  act,  sLe  cannot,  upon  filing  her 
petition,  be  required  to  then  elect  upon 
wbich  of  said  causes  of  action  she  will  rely 
(or  recovery." 

And  a  demurrer  on  the  ground  of  mia- 
joinder  of  counts  will  not  lie  to  a  declara- 
tion in  wbich  counts  at  common  Ian  were 
joined  with  eonnts  under  the  Federal  em- 
ployer*' llabili^  act.  Bouchard  v.  Central 
VermMit  R.  Co.  —  Vt  — .  —  L.H.A.  (N.S.) 
— ,  89  AtL  47s.  The  court  said  that  the  ob- 
jeet  of  the  pleader  in  joining  the  two  seta 
JfMt 


Federal  statute  or  that  adopted  and  applied 
by  tbe  appellate  court  of  Illinois  is  the  eor> 
root  ooe, — since  in  either  case  a  Fedval 
qneatioii  is  involved  conferring  jurisdieticm 
upon  this  court, — we  ahall  not  enter  upon 
any  eicteaded  argument  on  that  queation. 
However,  it  scema  to  us  that,  notwithstand- 
ing the  boldinga  of  a  few  state  courta  and 
possibly  of  inferior  Federal  courta  to  the  con- 
trary, the  decisions  of  this  court  have  re- 
moved whatever  doubt  there  may  ever  have 
been  on  this  subject. 

St.  Louis,  B.  F.  i  T.  R.  Co.  v.  Seals^  229 
U.  S.  166,  S7  L.  ed.  1129,  33  Sup.  Ct.  Hep. 
BSl;  Second  Employers'  Loahill^  Caasa 
(Hondou  V.  New  York,  N.  H.  ft  H.  R.  Co.) 
2!3  U.  S.  1,  56  L.  ed.  327,  39  LJUA.(N.8.) 
44,  32  Sup.  CL  Rep.  I6S,  1  N.  C.  C  A. 
875;  North  Carolina  R.  Co.  v.  Zachary,  232 
U.  8.  248,  ante.  fiSl,  34  Sup.  a.  R^.  SO61 
El  Paso  ft  N.  E.  R.  Co.  v.  GuUerrcs,  21fi 
U.  8.  87,  54  L.  ed.  106,  30  Sup.  Ct.  Rep.  21; 

of  counts  may  be  inferred  to  have  been  nn- 
certainty  as  to  what  the  evidence  would 
develop  as  to  tbe  interstate  character  of  the 
employment  of  the  injured  servant,  and  a 

fiurpose  to  have  a  count  applicable  to  the 
acts  that  the  evidence  might  tend  to  ahow; 
that  the  two  seta  of  counts  state  what  might 
be  regarded  as  different  causes  of  action, 
but  that  this  alone  wsa  not  an  objection  to 
tbe  joinder.  "There  is  no  difficulty  about 
the  matter,"  said  tbe  court,  "unless  it  is 
found  in  tbe  inconsistency  of  the  counts,-^ 
a  point  somewhat  dwelt  upon  by  the  de- 
fendant. It  is  true  that  the  counts  ore  in- 
consistent in  that  the  Federal  taw  is  exclu- 
sive to  Uie  extent  to  which  it  applies,  so 
that  if  the  plaintiff  makes  out  a  case  of 
liability  under  that  law  there  can  be  no 
liability  under  the  common-law  counts.  But 
the  common-law  doctrine  of  repugnancy  re- 
lates to  inconsistent  matters  of  sulMtanee  in 
the  some  count  or  plea.  Counte  and  pleas 
which  are  merely  inconsistent  are  not,  for 
that  reason,  repugnant  in  a  legal  sense." 

But  where  a  sUte  law  differs  so  radically 
from  the  Federal  stetute  that  it  is  impovf 
ble  tor  the  court  to  proceed  under  both  stat- 
utes, the  plaintiff  will  be  required  to  elect 
upon  whicD  cause  of  action  she  will  rely  for 
recovery.  South  Covington  ft  C.  Btreet  R. 
Co.  V.  Finan,  1 53  Ky.  340, 155  8.  W.  742.  The 
court  pointed  out  tbat  under  the  stote  stet- 
ute a  prima  facie  case  of  negligence  on  thr 
part  of  the  employer  was  made  out  when 
any  defect  or  unsafe  condition  waa  shown, 
while  under  the  Federal  statute  the  plaintiff 
must  show  negligence  under  the  ordinarily 
applicable  rules,  and  tbat  the  court  must, 
of  necessity,  proceed  under  one  of  tbe  stet- 
utcs  and  discard  the  other. 

Oenerally,  on  the  question  of  conatitn- 
tlonality,  application,  and  effect  of  the  Fed- 
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UU.  WABASH  R.  CO.  f.  HAYES.  K 

Gonnd  t.  AtchU<Hi,  T.  k  8.  F.  E.  Co.  173  L.  ed.  41T,  ZB  Sup.  Ct.  Sep.  220;  Weatern 

Fed.  SST.  U.  Tel%.  Co.  v.  Wilion,  219  V.  B.  62,  B» 

Tb«  right  ctmferred  bj  the  Federal  en-  L.  ed.  693,  2B   Sup.   Ct   Kep.   403;    F.   0. 

piojen'   liabilit;    kct   wu    cUimed    Id    the  Ozlej  StaTC  Co.  t.  BnUer' County,  166  U.  S. 

eonrta  of  IllinoiB  and  wm  there  exprewly  048,  41  L.  ed.  1149,  IT  Sup.  Ct.  Rep.  709; 

denied.  Brinlnneier  t.  Hiuouri  P.  K.  Co.  224  U.  8. 

St.  Louis,  I.  M.  A  S.  R.  Co.  *.  McWhlr-  e6B,  S6  L.  ed.  7GS,  32  Sup.  Ct  Rep.  412; 

ter,  22B  U.  S.  285,  67  L.  ed.  117B,  33  Sup.  Misaouri,  K.  ft  T.  R.  Co.  v.  WnU,  226  U.  8. 

Ct  Rep.  8S8;  St.  Louia,  S.  F.  *  T.  R.  Co.  v.  B70-B78,  67  L.  ed.  366-364,  33  Sup.  Ct.  Rep. 

Se»le,  supra;  Troxell  v.  Delaware,  L.  &  W.  136. 

R.  Co.  S27  U.  B.  434,  S7  L.  ed.  686,  33  Sup.        The  decision  of  the  lUte  conrta  on  the 

Ct.  Rep.  274.  quegtioo  ol  pleading  involved  w*a  correct 

A  Federal  right  la  aafficiently  eet  up  or        Chicago  k  O.  T.  R.  Co.  v,  Spumcgr,  197 

elkimed   in  the  state  court  to  aatisfy  the  IlL  471,  64  N.  E.  302;  Bamea  v.  Northern 

requirementa  of  |  237  of  the  Federal  Judi-  Trust  Co.  169  111.  IIB,  48  N.  B.  31;  Illinoia 

dal  Code,  irreepective  of  the  time  vhen  the  gteel  Co.  v.  Schymanowaki,  1B2  llL  447,  44 

question  ia  raised.  If  the  ataU  eourt  actu-  N.  E.  976;  Now  York,  C.  ft  St  L.  R.  Co.  v. 

ally  passes  upon  the  question  so  raised.  Blumenthal,   160   111.   40,    43   N.   E.   809; 

Chambers  v.  Baltimore  ft  0.  R.  Co.  207  Weber  Wagon  Co.  t.  Kehl.  139  111.  644,  29 

U.  S.  142,  62  L.  ad.  143,  28  Sup.  «.  Eep.  jj.  E.  714;   Chicago  City  R.  Co.  v.  (TDon- 

34;  North  Carolina  R.  Co.  v.  Zaehary.  832  ^^11,  207  111.  478,  89  N.  E.  882. 16  Am.  Neg. 

U.  S.  248,  ante,  5B1,  34  Sup.  Ct.  Rep.  306;  R^p.  617;  Jone.  v.  Chesapeake  ft  O.  R.  Co. 

McKay  v.  Kalyton,  204  U.  8.  458,  483,  61  ^g  ^y    ggg^  349  g    „   951.  p^y^^  v.  New 

L.  ed.  660,  609,  27  Sup.  Ct.  Rep.  346;  Ken-  y^^j^^  g    4  ^    p    q^   g^  jj    y    ^2^i,  96  N. 

tuclqr  Union  Co.  v.  Kentucky,  219  U.  8.  140,  g,  gO;  Acardo  v.  New  York  Contracting  ft 

85  L.  od.  137,  31  Sup.  a.  Rep.  171;  IIU-  Trucking  Co.  110  App.  Div.  793,  102  N.  Y. 

Dois  C.  R.  Co.  ,.  Kentucky,  218  U.  S.  561,  g         7;  p„u  4  q.  n.  R.  Co.  v.  Boston. 

64  L.  ed.  1147,  31  Sup.  Ct  Rep.  96;  Halfett  ^"^^  '„,.  ip-    _    le  g.  yj    g„    ^1 

V.  North  Carolina.  181  U.  8.  589,  46  L.  ed.  a^^^  ,„  ^^  „   g   „2,  ante,  402,  34  Sup. 

1016.  21  Sup.  Ct  Rep.  "0    16  Am.  Crim.  „.  Rep.  318;  Bennett  ,.  Great  Northern  R. 

?^.L,"i '/«-"  =  ■  ^  I       o,f  ^'  Co.  IIB  Minn.  128,  131  N.  W.  1066;  South- 

L.  ed.  MS,  20  8np.   Ct  Eep.  210;   Qr«n  „„  ^  (^   ,   Howerton,  -  Ind.  ipp.  -, 

Bay  A  M.  Canal  Co.  v.  Patten  Paper  Co.  jgi  ^   j..  121;  Taylor  v.  Southern  R.  Co 

172   US.  68,  67,  43   L.  «i.   364    368,    19  _  i„,   ^        ^  ,  J  ^   ^   5^6;  Eric  R.  Co. 

Sup.    Ct   Rep.    97;    Powell   v.    Brunswick  ,.  Kennedy.  112  C.  C.  A.  76,  191  Fed.  332; 

County  160  U   a  440.  37  L.  ed.  1136,  14  ^1,,;,^  ^.^jjew  York,  N.  H.  ft  H.  R.  0=: 


Sup.  Ct  Eep.  106. 


1S3  Fed.  768;   Ahrens  v.  Chicago.  M.  ft  St 


Mr.  Same*  O.  HcBhan«  submitted  the  P.  R.  Co.  121  Minn.  336,  141  N.  W.  297; 

eauEe  for  defendant  in  error:  Helm  v.  Cincinnati,  N.  0.  ft  T.  P.  R.  Co. 

Even  If  defendant's  claim,  aa  now  made,  166  Ey.  240,  160  B.  W.  946;  Atklnaon  «. 

bad  been  specially  set  up  aa  a  right  or  Im-  Bullard,  —  Oa.  App.  — ,  80  B.  B.  220. 
munity  under  the  Federal  act,  it  waa  not 

such,  but  was  merely  a  question  of  genera]  Mr.  Justice  Van  Dev«nl«r  delivered  the 

law  relating  to  pleading  and  practice  In  a  opinion  of  the  court: 

state  court,  and  doea  not  present  a  Federal  This   was  an   action  against  a   railroad 

question.  company  to  recover  for  a  personal   injury 

Buena  Vista  County  v.  Iowa  Falls  ft  S.  sustained  by  the  plaintiff  through  the  ni^- 
C.  E.  Co.  112  n.  8.  166,  23  L.  ed,  680,  6  ligence  of  the  company  while  he  waa  em- 
Sup.  Ct.  Rep.  84;  Texas  ft  N.  O.  E.  Co.  v.  ployed  as  a  switchman  in  it.  railroad  yard 
Miller,  221  U.  S.  408,  416,  66  L.  ed.  789,  in  Cook  county,  Illinois.  The  action  waa 
796,  31  Sup.  Ct  R^.  634 ;  Grand  Raplda  ft  brought  in  the  superior  court  of  that  county, 
I.  R.  Co.  V.  Butler,  169  U.  B.  87,  91,  40  L.  and  a  trial  to  the  court  and  a  Jury  resulted 
ed.  86,  86,  16  Sup.  Ct  Rqt.  991;  Long  Is-  in  a  verdict  and  judgment  for  the  plain- 
land  Water  Supply  Co.  v.  Brooklyn,  166  U.  tiff.  The  judgment  was  affirmed  by  the  ap- 
S.  686,  41  L.  ed.  IIOS,  17  Sup.  Ct.  Eep.  718;  pellate  court  (or  that  district  [ISO  III.  App. 
Jidmson  V.  Drew,  171  U.  B.  03,  43  L.  ed.  88,  611),  which  waa  the  highest  court  of  the 
18  Sup.  Ct  Rep.  SOO;  Johnson  v.  Risk,  137  state  in  which  a  decision  of  the  ease  could 
V.  B.  800,  34  L.  ed.  083,  11  Sup.  Ct  Rep.  be  had,  and  this  writ  of  error  was  then  sued 
111;  Iowa  C.  R.  Co.  v.  Iowa,  100  U.  8.  389,  out  by  the  company.  By  a  motion  to  dia- 
40  L.  ed.  407,  16  Sup.  Ot.  Eep.  344;  Waters-  miss  the  writ  our  jurisdiction  to  review  the 
Pierce  Oil  Co.  v.  Texaa,  812  U.  8.  80,  63  judgment    ia    challoiged.      Shortly   aUted, 
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the  facta  beftring  upon  the  dinpotition  of 
the  motion  ere  these: 

The  pUintifTi  decUntion  alleged  that  the 
Injury  occurred  while  the  defendant  waa  en- 
gaged, and  while  the  plaintiff  wai  employed 
by  it,  in  intersUte  commerce.  The  [89] 
other  allegationH  were  auch  that,  with  that 
one,  they  stated  a  good  cause  of  action  un- 
der the  Federal  employers'  liability  act  (S5 
Stat,  at  L.  65,  chap.  H9,  U.  S.  Comp.  BUt 
Supp.  1011,  p.  1322),  and,  without  it,  they 
stated  a  good  cause  of  action  under  the  com- 
mon law  prevailing  in  the  state.  There  was 
a  plea  of  not  guilty;  and  upon  the  trial, 
the  proof  failing  to  show  that  the  injury 
occurred  in  interstate  commerce,  the  court, 
at  the  defendant's  request,  instructed  the 
jury  that  the  Federal  employers'  liability 
act  bad  no  application  to  the  case.  Then, 
over  the  defendant's  objection,  the  court 
treated  the  allegation  respecting  interstate 
t  as  eliminated,  and  submitted  the 
9  to  the  jury  as  one  controlled  by  th« 
I  law  prevailing  in  the  state.  The 
plaintiff  recovered  under  tha'  law.  In  the 
appellate  court  the  defendant  contended 
that,  even  though  the  allegation  that  the 
injury  occurred  in  interstate  commerce 
proved  unwarranted,  the  declaration  could 
not  be  treated,  consistently  with  the  Federal 
act,  at  affording  any  basis  for  a  recovery 
under  the  law  of  the  state,  common  or 
statutory.  Sut  the  court  held  otherwise 
and  sustained  the  recovery  under  the  state 
law.  \fhether  that  ruling  operated  as  a 
denial  of  a  right  or  immunity  to  which  the 
defendant  was  entitled  under  the  Federal 
act  is  the  question,  and  the  only  question, 
•ought  to  be  presented  by  the  assignments 
of  error. 

Had  the  injury  occurred  in  interstate  com- 
merce, as  was  alleged,  the  Federal  act  un- 
doubtedly would  have  been  controlling,  and 
a  recovery  could  not  have  been  had  under 
the  common  or  statute  law  of  the  state;  in 
other  words,  the  Federal  act  would  have 
been  exclusive  in  its  operation,  not  merely 
cumulative.  Second  Employers'  Liability 
Case*  (Uondou  v.  New  York,  N.  U.  &  H.  R. 
Co.)  223  U.  S.  1,  63-66,  56  L.  ed.  327,  347, 
S4S,  3S  LJt.A.(N.5.)  44,  32  Sup.  Ct  Rep. 
leg,  1  N.  C.  C.  A.  875;  St.  Louia.  S.  F.  ft  T. 
R.  Oo.  T.  Be«le,  229  U.  8.  150,  168,  61  L. 
•d.  1129,  1123,  33  Sup.  Ct.  Sep.  6S1;  Nortik 
Carolina  B.  Co.  v.  Zachary,  232  U.  S.  248, 
SSO,  ante,  SOI,  34  Bup.  Ct.  Sep.  SOS;  Sea- 
board Air  Line  H.  Co,  v.  Horton,  233  U.  B. 
402,  ante,  1002,  34  Sup.  Ct.  Rep.  035.  On  the 
other  hand,  if  the  injury  occurred  outside  of 
interstate  [90]  commerce,  the  Federal  act 
was  without  application,  and  the  law  of  the 
JMMO 


■tate  was  controlling.  IHinois  C.  R.  Co.  v. 
Behrens,  233  U.  B.  4T3,  anU,  lOSl,  34  Snp. 
Ct  Rep.  040.  That  the  injury  did  occur 
outside  of  interstate  commerce  was  de- 
clared in  the  court's  instruction  to  the  jury, 
and  the  defendant,  having  requested  the  in- 
struction, is  hound  hy  it.  It  therefore  must 
be  taken  as  settled  tliat  the  right  of  re- 
covery arose  under  the  state  law. 

I'he  plaintiff  asserted  only  one  right  to 
recover  for  the  injury,  and  in  the  nature 
of  things  he  could  have  but  one.  Whether  it 
arose  under  the  Federal  act  or  under  the 
state  law,  it  was  equally  cogniinble  in  the 
state  court;  and  had  it  been  presented  in  an 
alternative  way  in  separate  counts,  one  con- 
taining and  another  omitting  the  allt^ation 
that  the  injury  occurred  in  interstate  com- 
merce, the  propriety  of  proceeding  to  a 
judgment  under  the  latter  count,  after  it 
appeared  that  the  first  could  not  be  sus- 
tained, doubtless  would  have  been  freely 
conceded.  Certainly,  nothing  in  the  Federal 
act  would  have  been  in  the  way. 

Instead  of  presenting  his  ease  in  an  alter- 
native way,  the  plaintiff  so  stated  it  as  to 
indicate  that  be  was  claiming  only  under 
the  Federal  act.  And  when  the  proofs 
demonstrated  that  the  injury  arose  outside 
of  interstate  commerce,  and  therefore  that 
no  recovery  could  be  had  under  the  Federal 
act,  the  court  was  confronted  with  the  ques- 
tion whether  the  declaration  could  be 
amended,  or  regarded  as  amended,  to  con- 
form to  the  proofs.  Holding  that  this  could 
be  done,  the  court  treated  the  mistaken 
allegation  tliat  the  injury  occurred  in  inter, 
state  commerce  as  eliminated.  Therein  the 
court  merely  gave  effect  to  a  rule  of  local 
practice,  the  application  of  which  was  not 
in  anywise  ic  contravention  of  the  Federal 
act.  See  Second  Employers'  Liability  Cases 
(Uondou  V.  New  York,  N.  H.  ft  H.  R.  Co.) 
223  U.  S.  GO,  67,  60  L.  ed.  348,  34B,  38 
L.R.A.(N.8.)  44,  32  Sup.  Ct.  Rep.  160,  1  S. 
C.  C.  A.  875. 

It  follows  that  the  contention  tbat  the 
defendant  was  denied  a  right  or  immunity  to 
which  it  waa  entitled  under  [91]  thaFederal 
act  is  not  only  untenable,  but  so  devoid  of 
color  as  to  furnish  no  basis  for  this  writ 
of  error.  See  Sawyer  v.  Piper,  180  U.  S. 
164,  47  L  ed.  767,  23  Bup.  Ct.  Rep.  833. 

As  it  is  r.ot  elaimed  that,  by  reason  of  the 
shifting  from  one  law  to  the  otiier,  the  de- 
fendant was  cut  off  from  presenting  say 
defense  which  was  open  only  nnder  the 
latter,  or  that  the  course  taken  by  the  plain- 
tiff deprived  the  defendant  of  a  right  of  re- 
moval otherwise  existing,  we  intimate  no 
opinion  in  either  connection. 

Writ  of  error  dismissed. 
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CoiMtltntloDal  law  —  dne  proccas  of  Ian 
—criminal  prosecatlons  —  prelim' 
liiai7  examination. 

1.  The  right  of  the  accuied  under  exiit 
ing  laws  to  ■.  prelimioarj  examination 
could  be  diBpenaed  with,  as  ia  done  bj 
Philippine  Commissiou  set  No.  612,  g  2, 
In  cases  triable  only  in  the  court  of  Smt 
instance  in  the  city  of  Manila,  where  th( 
prosecntfng  attorney,  after  a  due  investiga- 
tion  of  the  facts,  thutl  have  preiented  an 
InfoTmation  againit  auch  accused  in  prapci 
form,  without  infringing  the  prohibition  ol 
the  Philippine  Bill  of  Kighta  (act  of  Jul; 
1,  1902,  32  Stat,  at  L.  692,  chap.  1369), 
t  B,  against  the  denial  of  due  process  of  law, 
{For  other  caies.  see  Constitutional  Law,  IV. 

b,  9,  to  DtBCrt   Sup.  CI.    1008.1 
Constltntional   law  —  equal   protection 
of  the  laws  —  criminal  prosecutions 
^f  relimlnary  examination. 

2.  DcD}ring  to  an  inhabitant  of  Manila 
the  right  to  a  prelitninary  examination 
which  is  accorded  to  all  other  persons  in  the 
Philippine  lilands,  as  ia  done  by  the  pro- 
viaion  of  the  Philippine  Commission  act 
No.  612,  S  2,  that  in  cases  triable  only  In 
the  court  of  first  instance  id  the  citj  of 
Manila,  the  accused  shall  not  be  entitled 
as  of  right  to  a  preliminary  examination 
in  any  case  where  the  prosecuting  attorney, 
■tter  a  due  investigation  of  the  facts,  shall 
have  prcaented  an  information  against  him 
in  proper  form,  does  not  contravene  the 
prohibition  of  the  Philippine  Bill  of  Ttighta 
(act  July  1,  1002,  g  5),  agsinat  the  denial 
of  the  equal  protection  of  tiie  laws. 

(For  other  cases,  we  ConstltulloDal  Law,  tV. 

a.  8.  in  Dlsest  8qp,  Ct.  1»08.] 
Conatltnttonat  lai*  —  delegation  of  Jndl- 

clal    poner    ^   Hndlog    of    protMble 


Note. — As  to  what  constitutes  due  pro- 
cess of  law,  generally — see  notes  to  People  v. 
O'Brien,  2  L.R.A.  259 ;  Kuntt  v.  Sumption, 
2  L.R.A.  65S;  Re  Gannon,  6  L.R.A.  360; 
Ulman  v.  Baltimore,  11  L.R.A.  224;  Oilman 
T.  Tucker,  13  LJtA.  304:  Pearson  t.  Yew- 
datl,  24  L.  ed.  U.  S.  436;  and  Wilson  r. 
North  Carolina,  42  L.  ed.  U.  S.  966. 

As  to  validity  of  class  legislation,  general- 
ly—aee  notes  to  Bute  v.  Goodwill,  6  L.R.A. 
021;  and  State  v.  Loomis,  21  L.RA.  780. 

As  U>  constitutional  equality  of  privileges, 
immunitfca,  and  protection,  generally — see 
note  to  Louisville  Safety  Vault  A  T.  Co. 
v:  Louisville  t  N.  R.  Ck).  14  L.R.A.  670. 

On  liability  of  editor  or  manager  of  news- 
paper for  libel  published  without  his  knowl- 
edge— see    note    to    Folwell    v.    Miller,    10 
L.S.A.(N.S.}   332. 
ftS  L.  ed. 


a  quasi  judicial  act,  not  such  that,  bceauM 
of  its  nature,  it  must  necessarily  be  confided 
to  a  strictly  judicial  officer  or  tribunal. 
(For  other  easea,  see  Constltnllonal  Law,  III. 

b,  i.  Id  Digest  Sap.  Ct.  1908.) 
Criminal   law  —  commitment  —  prob- 
able cause. 
4.  The  preliminary  inquiry  into  the  facts 


isslon  act  No.  612,  |  2,  and  upon  which 
he  flies  a  sworn  information  against  the 
accused,  must   be  deenied   a  sufficient  com- 

Sliance  with  the  requirement  of  the  act  of 
nly  1,  1902,  g  6,  enacting  a  Bill  of  Rights 
for  the  Philippine  Islands,  that  "no  warrant 
shall  issue  but  upon  probable  cause,  sup- 
ported by  oath  or  afllrmation,"  ia  view  of 
the  provision  in  J  0  of  that  act,  authorizinE 
modifications  of  practice  and  procedure. 
[For  other  cases,   see  Criminal   Law,   III.   e. 

In  Digest  Bup.  Ct.  1W8.] 
Libel    —   In    newspaper   —    liability   of 

E.  An  administrator,  manager,  and  one 
of  the  owners  of  a  newspaper,  ia  a  pro- 
prietor within  the  meaning  of  Philippine 
Commission  act  No.  277,  §  6,  making  every 
author,  editor,  or  proprietor  of  a  news- 
paper chargeable  with  the  publication  of 
any  libel  therein  as  fully  as  if  he  were  the 
author  of  the  same. 
[For  other  caSM,  see  Libel,  I.,  In  Digest  Bnp. 

Ct.  1908.} 
Appeal  —  In  criminal  cases  —  Increas- 

Inff  sentence. 

6.  The  supreme  court  of  the  Philippine 
Islands,  established  in  place  of  the  existing 
audiencia  or  aupreme  court  by  Philippine 
Commiaiion  act  No.  136,  with  original  and 
appellate  jurisdiction,  has  the  power  to 
increase  the  punishment  on  an  appeal  from 
1  conviction  of  criminal  libel,  notwith- 
standing General  Orders  No.  S8,  gg  42-44, 
60,  and  Philippine  Commission  act  No.  104, 
g  4,  under  which  the  judgments  of  the 
i^ourts  of  first  instance  are  final  unless  an 
ippeal  be  taken. 
[For  other  cases,  see  Appeal  and  Biror,  IZ. 

e,  In  Digest  Bnp.  Ct.  1908.] 

[No.  270.] 

Argued  March   12  and  13,  1914.  Decided 
May  26,  1014. 

[N  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
vhich    affirmed,    with    an    increase    in    the 
lentence   imposed  upon  one  of  the  defend- 
inta,  a  conviction  c^  libel  In  the  Court  of 
Pirst    Instance    of    ths    City    of    Manila. 
Affirmed. 
Bee  same  case  below,  18  Pbiltppin^  1. 
The  facta  are  stated  in  the  opinion. 
Mr.  William  R.  Harr  argued  the  eanae, 
tnd,   with   Mr.   Clement   L.  Bonv«,   filed  a 
irlef  for  plaintiffs  in  error: 

The  proof  of  probable  cause  required  by 
•ibe  fundamental  l»w  must  he  submitted  to 


»                              SUPRBMB  COURT  OF  THE  UKITED    STATES.  Got.  TtSM, 

the  eommitting  magiatTAto  Uiuelt,  and  not  Pae.    116;    United   State*   t.   Rooubb,   14 

aimplj  to  an  official  ueiuer.  Blatohf.  69,  Fed.  Cas.  No.  10,102. 

Se  Rale  of  Court,  S  Woods,  602,  Fed.  Cm.  Act  No.  612,  although  conflned  to  the  ci^ 

No.   12,126;    United  Statu  v.   lureaud,  20  of   Manila,   does  not  deny  to  pUintifli  in 

Fed.  021;  State  v.  Gkssoa,  32  Kan.  846,  4  error  or  to  others  the  equal  protecUon  of  th* 

Pau.  363,  6  Am.  Ciim.  Rep.  172;  Swart  f.  laws. 

KimbaU,  48  Mich.  443,  6  N.  W.  636.  Barbler  v.  Counoll;,  113  U.  S.  27,  2B  L.  ad. 

Tiie  right  to  a  preliminary  examination  023,  6  Sup.  Ct.  Rep.  367 ;  Connolly  t.  Union 

or  hearing  U  nunifestly  a  Tsluable  right,  Bewer  Pipe  Co.  184  U.  B.  640,  48  U  ed.  GTB, 

especially  in  a  juriidiotion  where  grand  ju-  22  Sup,  Ct.  Rep.  431;  Gardner  t.  Michigan, 

ries  do   not   exist,   and   if    luch   protection  190  U.  B.  326,  60  L.  ad.  212,  26  Sup.  Ct.  Bap. 

against   unjust  prosecution   is  accorded  to  106;  Hsyea  v.  Missouri,  120  U.  S.  68,  SO  L. 

one  person  or  class  of  persons  by  the  Philip-  ed.  678,  7  Bup.  Ct.  Bep.  360;   Missouri  t. 

pine  CommiMioD,  it  ia  manifeatly  a  denial  of  Lewis   (Bowman  t.  Lewis)    101  U.  S.  tt, 

the  equal  protection  of  the  laws  not  to  ac-  26  L.  ed.  SBO. 

cord  it  to  other*.  Tha  words  "proprietor"  and  "owner"  may 

Re  Lowria,  8  Colo.  4B0,  64  Am.  Rep.  668,  ha  treated  as  fairly  synonymous. 

0  Pac.  48B;  Re  Jili,  S  Mo.  App.  243;  People  Ferguson  r.  Arthur,  117  U.  S.  4BE,  29  L. 

V.  Mangold,  71  Mich.  336,  SB  ti.  W.  6;  Peo.  ed.  079,  6  Sup.  Ct.  Rep.   SOI;   Koppel  t. 

pie  ex  rel.  Jeschly  V.  Police  Justice  7  Mich.  Downing,    11   App.    D.    C.    S3;    Latham  t. 

466.  Roach,  72  111.  170;  Yeungling  v.  Schile,  20 

Ocampo  was  not  and  is  not  proprietor  of  Blatchf.  462,  12  Fed.  B7. 

the  paper.  One   who,    aa    owner    or   proprietor,   loi- 

B  Cyc.  683;  Folwell  i.  Miller,  10  L.R.A.  nishes  the  machinery,  the  money,  <»  Um  men 

(N.S.)   332,  76  C.  C.  A.  480,  146  Fed.  495,  to  circulate  a  publication,  cannot  ahut  his 

T  Ann.  Caa.  466;  Hex  t.  Qutch,  Moody  A  M.  eyea  to  its  content*  and  so  escape  respoo- 

437.  sibility. 

Not  only  is  an  "admin iatrator"  not  with-  FolweU  -r.   MUler,    10   L.RJl.(N£.)    33^ 

In  the  language  of  the  eUtute,  but  he  is  slso  TS  C.  C.  A.  4S0,  146  Fed.  406,  7  Ann.  Css. 

not  within   the  conBiderations  which    have  466;  Gebhardt  v.  England,  B  N.  J.  L.  J.  ]46i 

suggrated  that  respon sibility  for  the  publi-  Ickes  v.  BUte,  16  Ohio  C.  C.  31,  8  Ohio  C.  D. 

cation  of   a   libelous  article  should  be  im-  442;    McDonald    v.    Woodruff,    2    DilL  244, 

posed  upon  the  proprietor  and  editor.  Pad.  Cas.  No.  8,770;  Ferret  v.  New  Orlesjii 

Folwell  T.  Miller,  aupra;  Mecabe  v.  Jones,  Times  Newspaper,  26  La.  Ann.  170;  Town- 

10  Daly,  223;    Weil  v.  Nevin,  1  Monaghan  shend.  Blander  A  Libel,  4th  ed.  |  123. 

(Pa.)  06;  Spoouer  v.  Daniela,  Fed.  Caa.  No.  ^^  supreme  court  of  the  Philippine  I*- 

13,244a.  lands  had  the  power  to  Increase  the  punish- 

o  1-  '1       />           1  _  ment  of  Kalaw. 

"if'f  ■  "'f ,'"  ''•!»"'«"'■■  •""•        .  J5  I.  rf.  753,  31  Bup.  a.  lUp.  SW;  Fkol» 

Tr..l  .po.  W„™.l,o»  U  du<  proc  ol  ^  ,  y,,^  SUto,  207  V.  8  372,  S2  L.  rf. 

D  II        »  K      ,       ...  .7  o  »        .      ,  862,  23  Sup.  Ct.  Bep.  IZBi  Pico  ¥.  Unitol 

«f'S  «■  "'S"^  'JS,"-,?'  f  •  "J*  f-  SfU  M"  U.  S.  22j!  57  L  rf.  812,  33  Sup 

382,  20  Sup.  a.  Hep.  287;  Davi,  v.  Burke,  ct    Reo    482-  Trono  .    Unit«d  St^teiL  1M 

17.  0  8.  3»,  .5  L  rf  2.0,  2.  Sup  Ct.  Bep.  Ss  S,  /o'i.rf "L^Cc^^  S 


Maxwell  t.  Dow,  176  U.  S.  681,  44  L.  ed. 
0  Sup.  Ct  Rep.  448,  494;  McNulty 


1  Philippine,  730. 


Cahfomia,  US  U.  S.  646.  37  L.  ed.  B82,  18  Mr.  Justice  PltnfT  delivered  the  opinion 

Sup.  a.  Rep.  B60.  of  the  court: 

Inveetigation  by  the  proeeouting  attorney.  On    November    6,    1008,    an    information 

with  the  aid  of  compulsory  process,  is  an  was  filed  in  the  court  of  Brat  instanoe  of  the 

adequate  subaUtute  for  preliminary  ciam-  city  of  Manila,  charging  plaintiSi  in  error, 

ination  before  a  committing  magistrate.  „ith  others,  a*  editor*,  proprietors,  owners, 

United  State*  v.  McGorem,  6  Philippine,  director*,    writer*,    manager*,    admiuistra- 

Ml;  United  SUtea  t.  Rsymundo,  14  Philip-  ton,  printers,  and  puolishers  of  tha  »««*- 

pine,  416j  United  States  ».Wil*OB,  4  Philip-  paper  "El  Renacimiento,"  with  publisbin( 

pine,  817.  In  that  city  a  libel  against  Dean  C.  Wor- 

The  Information,  being  under  oath,  wa*  a  eester,   then   a   member   of  the   Philippine 

HUfllcient  showing  al  probable  cause.  Commission.      The    information    wu    *ub- 

Ackermaa  v.  State,  7  Wyo.  604,  64  Pac.  icribed  and  *wom  to  by  tha  acting  prcaa- 

228;   BUta  t.  Balding,  48  Or.  06,  71  Pac.  mting    attorney,  and   appended   to   It,   and 

380;  Bute  «.  MeailnaiT,  20  Wuk.  MO,  H  Ukewiaa  sworn  to  hj  him,  wu  the  foUowiag 
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dMloratioD  i  [93]  "A  preliminiry  inveatlga- 
tii»i  hu  been  eoiidaetcd  under  my  dirwtion, 
having  examined  the  wltneaaes  nndBr  o«th, 
In  accordance  with  lh»  proriaiona  of 
of  act  ]83  (Hanlla  charter),  ••  amended 
by  g  2  of  act  eie  ol  the  Philippine  Com- 
mission." Both  afSdavita  were  made  be- 
i«re  the  judge  of  the  court  of  flrat  Inatance, 
who  thereupon  issued  warrants  of  arrest, 
pursuant  to  which  the  parties  aecDsed  were 
OB  the  same  day  brought  before'  the  court. 
The  information  was  read  to  them,  and  the 
court  allowed  them  until  November  7th 
to  answer.  Their  attorney,  being  present, 
asked  that  they  be  furnished  with  a  copy  of 
the  information,  which  request  was  grant- 
ed, and  a  copy  was  delivered  to  each  of 
the  accused.  Thereafter,  and  on  No^pmber 
7th,  before  entering  any  demurrer  or  an- 
swer, they  moved  to  vacate  the  order  of 
arrest,  upon  the  ground  that  it  was  made 
without  any  preliminary  investigation  held 
by  the  court,  and  without  any  tribunal. 
magistrate,  or  other  competent  authority 
having  first  determined  that  the  alleged 
crime  had  been  committed,  and  that  there 
was  probable  cause  to  believe  the  defend- 
ants guilty  of  It;  the  procedure  adopted 
being,  as  was  alsimed,  in  violation  of  SS  1^ 
and  13  of  General  Orders,  No.  oS,  issued 
by  the  military  governor  April  23,  1910. 
and  of  paragraphs  1,  3,  11,  and  18  of  S  G 
of  the  Philippines  bill,  enacted  by  the  Con- 
gress of  the  United  States  on  July  i,  1902; 
and  it  was  insisted  that  §  2  of  act  No.  612 
of  the  Philippine  Commission,  which  took 
from  accused  persons  in  the  city  of  Manila 
the  right  to  a  preliminary  investigation, 
was  contrary  to  the  cited  paragraphs  of 
tin  Philippines  bill,  because  it  provided 
that  accused  persons  in  that  city  might  be 
deprived  of  th^r  liberty  without  due  proc- 
ess of  law,  denied  to  the  Inhabitants  of  that 
city  the  equal  protection  of  the  law,  de- 
prived persons  detained  there  to  answer 
for  a  criminal  offense  of  the  "proper  judi- 
eial  proceedings,"  and  violated  the  guaran- 
ty against  arbitrary  detention. 

[94]  This  motion  being  overruled,  defend- 
aats  moved  for  an  order  requiring  the  prose- 
entlng  attorney  to  submit  to  the  court  and 
to  them  for  euuninstion  the  proceedings  of 
the  preliminary  investigation  alleged  to 
have  been  conducted  by  him.  Thia  motion 
m»   Itkewlsc  overruled. 

Defendant*  then  asked  the  court  to  hold 
ft  prellmiiULry  investigation  before  calling 
vpoB  tbem  to  either  demur  to  or  answer  the 
eomplalnt.  This  motion  being  denied,  de- 
BUtrrers  were  filed,  which  were  overruled, 
and  the  defendants  were  called  upon  to 
pleftd  to  the  Information,  They  stood  mute, 
and  a  plea  of  not  guilty  was  entered  for 
eaeh  of  them.  Upon  tbeir  request,  separata 
SS  Ii.  ed. 


trials  wera  granted.  Ocampo  waa  found 
guilty,  and  sentenced  to  six  months'  Im- 
priscmment  and  to  pay  a  fine  ol  8,000  pesoa 
and  one  fifth  of  the  coat*  of  the  action. 
Kalaw  was  alao  found  guilty,  and  sen- 
tenced to  nine  months'  Impriaonment  and 
to  pay  a  fine  of  3,000  pesos  and  one  fifth 
of  the  costs.  Upon  their  writ  at  error,  the 
supreme  court  of  the  Philippine  Islands 
affirmed  the  judgment  as  to  Ocampo,  and 
modified  the  sentence  imposed  upon  Kalaw 
so  as  to  increase  the  period  of  his  imprison- 
ment to  twelve  montlia.  18  Pbilippine,  1. 
The  present  writ  of  error  waa  then  aued 

The  insistence  is  bere  renewed,  that  the 
arrest  and  trial  of  plaintiffs  In  error  were 
without  a  prelim inaiy  finding  of  probable 
cause,  and  therefore  in  violation  of  rights 
secured  to  them  by  the  Philippine  Bill  of 
Rights  (act  of  July  1,  1B02,  |  S,  chap.  13S9, 
32  Stat,  at  L.  692).  Thu  act,  following 
the  proviaiona  of  certain  of  the  Amend- 
ments of  the  Constitution  of  the  United 
States,  declares,  infer  olta: 

"See  6.  That  no  law  shall  be  enacted  in 
said  islands  which  shall  deprive  any  person 
of  life,  liberty,  or  property  without  dur 
process  of  law  or  deny  to  any  person  there- 
in the  equal  protection  of  the  laws. 


195]  "That  n 
prooeas  of  lawi  , 


"That  no  warrant  ahall  iaaua  but  upon 
probable  cause,  supported  by  oath  or  alBr- 
mation.    ..." 

Prior  to  its  enactment,  and  under  date 
April  23,  1900,  General  Orders,  No.  SB,  bad 
been  promulgated  by  the  military  governor, 
amending  the  Criminal  Code  of  Procedure 
certain  respects,  and  providing  by  ||  12 
and  13  that  every  person  making  complaint 
charging  the  commission  of  a  crime  must 
inform  the  magistrate  ot  all  persons  be- 
lieved  to  have  any  knowledge  of  iU  com- 

lisilon,  whereupon  the  magistrate  must 
Issue  iubp<maa  requiring  them  to  attend 
as  witnesses,  and  must  examine  the  intor- 
prosecutor  and  the  witnesses,  and 
take  their  depositions  in  writing,  and,  if 
satisfied  from  the  investigation  that  the 
crime  complained  of  bU  been  committed, 
and  that  there  was  reasonable  ground  to 
believe  that  the  party  charged  had  com- 
mitted it,  the  magistrate  must  issue  an 
order  of  arrest. 

By  I  40  of  act  No.  ISt  of  the  FhiUpplne 

Commiasion    (the  Manila  charter,  enacted 

August    1,    IBOl) ,   municipal    courts   with 

criminal  Jurisdiction  were  established,  and 

empowered    to    conduct    preliminary 

nations,   and    to   release,   «r   eommit 

78  , .  I      1«M 

DiailizedbyLTOOgle 


SUPREME  COUBT  OF  THE  UNITED  STATES. 


Oct.  Idm, 


■ad  bind  war,  ury  person  cbftrged  with  an 
offense,  bi  wcnre  hia  appearance  before  the 
proper  eourt;  it  being,  among  other  tbinga, 
provided  that  "ereij  person  arrested  shall, 
without  unneceasar;  dels;,  be  brought  ba- 
tore  a  municipal  conrt  or  a  court  of  flrat 
iutanee  for  prelimiDarr  hearing,  releaae  on 
bail,  or  trial." 

Section  M  provided  for  two  juaticaa  of  the 
peace  for  the  city  of  Manila,  to  exerciaa 
IFithin  the  city  Uie  civil  juriadiction  con- 
ferred upon  justice*  of  the  peace  in  act  No. 
136;  but  thtj  were  debarred  from  exercis- 
ing anj  criminal  jurisdiction,  such  juria- 
diction witliin  the  citj  being  eondned  to 
court*  of  first  instance  and  the  municipal 

[96]  B7  act  Na  186  (August  S,  IQOl), 
the  existing  courts  of  justices  of  the  peace  in 
the  city  of  Manila  were  abolished,  and 
civil  artions  and  proceedings  then  pending 
therein  were  trangferred  to  the  courts  of 
justice*  of  the  peace  established  under  act 
No.  183,  while  pending  criminal  action*  and 
proceeding*  were  transferred  to  the  munic- 
ipal courts  established  under  act  No.  1B3. 

Act  No.  104  (August  10,  1001),  in  iU 
let  section  provides:  "Ever;  justice  of  the 
peace  in  the  Philippine  Islands  ia  hereby 
invested  with  authority  to  make  prelimi- 
nary Invcstigstion  of  any  crime  alleged  to 
have  been  committed  within  his  munici- 
pality, jurisdiction  to  hear  and  determine 
which  is  by  law  now  vested  in  the  judges 
of  courta  of  first  instance."  And  it  i*  by  tiie 
Muna  section  made  the  duty  of  every  jus- 
tice of  the  peace,  when  written  complaint 
nnder  oath  is  made  to  him  that  a  crime 
baa  been  committed  within  his  munieipali-' 
ty,  and  there  ia  reason  to  believe  that  an; 
person  ha*  eommitted  it,  or  when  he  hiu 
knowledge  of  facts  tending  to  *how  the 
commission  of  a  crime  within  his  munici- 
pality by  any  person,  to  issue  an  order  for 
the  arrest  of  the  accused,  and  have  him 
brought  before  the  justice  for  preliminary 
examination.  Section  Z  prescribe*  the 
procedure,  which  accord*  to  the  accused  the 
right  to  examine  the  complaint  and  affida- 
vits, to  be  present  and  hear  and  croes-ex- 
nmina  the  witnesses  for  the  government, 
to  offer  witnesses  in  his  own  belialf,  and 
give  hi*  own  testimony  if  he  desires;  and 
"upon  the  conclusion  of  the  preliminary 
investigation,  if  the  justice  of  the  peace  is 
of  the  opinion  that  there  is  reasonable 
cause  to  believe  that  an  offense  ha*  been 
eomniitted  end  Liiat  the  accused  is  guilty 
thereof,  he  shall  ao  declare,  and  shall  ad- 
judge that  the  accused  be  remanded  to  jail 
for  safe-keeping  to  await  the  action  of  thr 
Judge  or  court  of  first  instance,  unless  be 
give  bail,  etc.  On  the  other  hand,  if  the  ju*- 
tiee  of  the  peace  be  of  the  opinion  that  no 
IBS4 


tkat  there  liM 

reaaonable  ground  to  [97]  believe  the  •«• 
eused  guilty  thereof,  the  justice  of  the  peace 
abatl  order  the  discharge  of  the  accused. 
Such  discharge,  however,  ahall  not  operate 
aa  a  final  acquittal  of  the  accused,  but  be 
may  be  again  arrested  and  prosecuted  for 
the  same  offense." 

It  WBB  and  ia  contended  by  plaintiffs  ie 
error  that  the  procedure  Uius  indicated 
ougbt  to  have  been  followed  In  their  caa*. 

The  prosecution  proceeded  upon  the  tbeo-' 
ry  that  the  above  requiremaita  as  to  pre- 
liminary examination  and  the  finding  of 
probable  cause  were  repealed  aa  to  tlie  ci^ 
of  Manila  by  act  No.  612  of  the  Philippine 
Conunissiop  (February  3,  1903),  |  2  of 
which  provides: 

"In  caaes  triable  only  in  the  court  (rf 
first  instance  in  the  eity  of  Manila,  the  de> 
feudant  shall  have  a  spredy  trial,  but  ahalt 
not  be  entitled  a*  of  riglit  to  a  preliminary 
examination  in  any  case  where  the  proee- 
cuting  attorney,  after  a  due  inveatigatioa 
of  the  facts,  under  g  3B  of  the  act  of  wbicb 
this  is  an  amendment  [act  No.  183],  shall 
have  presented  an  information  agaiart 
him  in  proper  form;  Provided,  however, 
that  the  court  of  first  instance  may  make 
such  summary  investigation  into  Uw  eaae 
as  it  may  deem  neccasnry  to  enable  it  to 
fix  bail  or  determine  whether  the  offense  is 
bailable." 

Section  39  of  the  charter  act,  here  re- 
ferred to,  provides: 

"The  prosecuting  attorney  of  the  cify  of 
Manila  shall  have  charge  ol  the  prosecntiOB 
of  all  crimes,  misdemeanors,  and  violatiOM 
of  city  ordinances,  in  the  court  of  first  in- 
stance and  the  municipal  courts  of  the  el^ 
of  Manila.  He  shall  investigate  all  charges 
of  crimes,  misdemeanors,  ajid  Tiolationa  ol 
ordinances,  and  prepare  the  necaiaary  in- 
formations, or  make  the  necessary  c<^- 
plaints  against  the  persona  accuaed,  and 
discliarge  all  other  duties  in  respect 
to  criminal  prosecution*  enjoined  up- 
on provincial  fiscal*  in  the  general  pro- 
vincial act  and  the  Criminal  Code  <rf  Pro- 
cedure. .  .  .  The  prosecuting  attorney  or 
any  [98]  of  his  assistants  may,  if  he  deem* 
it  wise,  conduct  investigations  in  respect  to 
crimes,  misdemeanors,  and  violations  of 
ordinances  by  taking  oral  erideikee  of  re- 
puted witnesses,  and  for  this  purpose  may, 
by  Bubpcena,  summon  witne****  to  appear 
and  testify  under  oath  before  him,  and  tb* 
attendance  or  evidence  of  an  absent  or  re- 
calcitrant witness  may  be  enforoad  lif  ap 
plication  to  the  municipal  court  <a  the 
court  of  first  instance." 

It  was  this  procedure  that  waa  followed  - 
in  the  present  ease.  If  net  No.  612  ia  cob — 
siatent  with  the  Declaration  of  Righta  c 
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talned  in  t  6  »f  th«  Mt  of  CongrcH  of  July 
1,  1902,  Uiere  can  be  no  quMtion  tbat  it 
neeeuarily  operates  to  repeal,  with  reapect 
to  the  city  of  Manila,  incoBsiitent  prori- 
aiona  previoualf  In  force  there,  aa  above 
mentioned. 

Bectioa  5  of  th*  Mt  of  Congresa  eontaina 
no  apecifle  raqulxioBant  of  a  preaentment 
or  indictment  by  grand  jury,  auch  as  is 
contained  in  the  6th  Amendment  of 
Conatitution  of  the  United  States.  And  in 
this  reapect  the  Constitutioa  doea  not,  of 
it*  own  force,  apply  to  the  Islands.  Ha- 
waii V.  Manliiclii,  190  V.  8.  197,  47  L.  ed. 
lOia,  is  Bup.  Ct.  Bep.  787,  12  Am.  Crim. 
Hep.  «6;  Dorr  v.  United  States,  11)B  U. 
S.  138,  4D  L.  ed.  12B,  24  Sup.  Ct.  Rep.  808, 
I  Ann.  Cas.  607:  Dowdell  v.  United  States, 
221  U.  S.  326,  332,  65  L.  ed.  783,  737.  31 
Sup.  Ct.  Rep.  600. 

That  the  requirement  of  an  indictment 
by  grand  jury  is  not  included  within  the 
guaranty  of  "due  process  of  law"  is,  of 
course,  welt  settled.  Hurtado  v.  California, 
110  U.  S.  616,  28  L.  ed.  2.12,  4  Sup.  Ct.  Rep. 
Ill,  292;  McNulty  t.  California,  149  U. 
S.  64S,  37  L.  ed.  862,  13  Sup.  Ct.  Hep.  t)oC: 
Dowdell  V.  United  SUtes,  221  U.  S.  32fi, 
332,  6fi  L.  ed.  763,  767,  31  Sup.  Ct.  Rep. 
590;  Lem  Woon  v.  Or^on,  229  U.  S.  8>t6, 
S89,  B7  L.  ed.  1340,  1341,  33  Sup.  Ct.  Rep. 
783,  and  eases  cited. 

It  is  contended  that  since  act  No.  612 
denies  to  the  inhabitants  of  Manila  the 
right  to  a  preliminary  examination  which 
ia  accorded  to  all  other  people  in  the  Is- 
lands, it  deniea  the  equal  protection  of  the 
law*  guaranteed  by  the  act  of  Congress. 
But  it  was  long  ago  decided  that  this  guar- 
anty does  not  require  territorial  uniforml- 
tf.  In  Missouri  t.  Lewis  ( Bowman  t. 
LewU)  101  U.  S.  22,  3D,  25  L.  ed.  SB9,  992, 
tiiis  court   (by  Mr.  Justice  Bradley)   said: 

"The  last  restriction  [of  the  14th  Amend- 
ment], [B9]  as  to  the  equnl  protection  of  the 
lawB,  is  not  violated  by  any  diversity  in 
the  jurisdiction  of  the  several  courts  as 
to  subject-matter,  amount,  or  finality  of  de- 
efslon,  if  all  peraons  within  the  territorial 
limits  of  their  respective  jurisdlctiona  hare 
an  equal  right,  in  like  cases  and  under  like 
eircnmatancea,  to  reaort  to  them  for  redreas. 
Each  state  haa  the  right  to  make  political 
subdivisions  of  its  territory  for  municipal 
purposes,  and  to  r^ulats  their  local  govern- 
ment. As  respects  the  administration  of 
justice,  it  may  establish  one  system  of 
courts  for  cities  and  another  for  rural  dis- 
tricts, one  system  for  one  portion  of  its 
territory  and  another  system  for  another 
portion.  Convenience,  it  not  necsMity, 
often  requires  this  to  be  done,  and  it  would 
seriously  interfere  with  the  power  of  a 
>tat«  to  regulate  its  internal  alTairs  to  d«- 
6S  L.  cd. 


ny  to  it  this  right  We  think  it  is  not  de- 
nied or  taken  away  by  anything  in  tho  Con- 
stitution of  the  United  States,  including, 
the  Amendments  thereto." 

And  see  Uayea  v.  Missouri,  120  U.  8.  OS, 
72,  30  L.  ed.  678,  680,  7  Sup.  Ct.  Rep.  350; 
Chappell  Chemical  ft  Fertilizer  Co.  v.  Sul- 
phur Mines  Co.  172  U.  B.  474,  43  L.  ed.  620, 
IB  Sup.  Ct.  Rep.  2SSi  Mallett  v.  Kortl> 
Carolina,  161  U.  S.  680,  6B8,  45  L.  ed.  lOI.'v 
1020,  21  Sup.  Ct  Rep.  730,  IS  Am.  Crinu 
Rep.  241. 

It  is,  however,  further  contended  that- 
act  No.  612  only  undertakes  to  deny  to  tils' 
inhahitaula  of  the  ci^  the  right  to  a  pre- 
liminary investigation  when  the  prosecut- 
ing attorney  acos  fit  to  conduct  an  ex  parte 
examination,  and  that  it  does  not  cover  tlie 
subject  of  probable  cause  for  the  arrest  of 
the  accused,  or  affect  the  right  accorded 
by  §§  12  and  13  of  Qeneral  Orders,  Ho.  fiS, 
and  by  that  paragraph  of  |  5  of  the  act 
of  Congreas  of  July  1,  1002,  which  declares 
"that  no  warrant  sball  Issue  but  upon 
probable  cause,  supported  t^  oath  or  af- 
firmation." In  overruling  this  contention 
the  supreme  court  of  the  Philippine  Islands 
followed  Ita  previous  rulings  in  United 
States  V.  Wilson,  4  Philippine,  317,  322; 
United  States  v.  McQovern,  6  Philippine, 
621,  023;  United  States  v.  Raymuodo,  14 
Philippine,  416,  436. 

[lOO]  It  is  inaisted  tbat  the  finding  of 
probable  cause  ia  a  judicial  act,  and  cannot 
properly  be  delegated  to  a  prosecuting  attor- 
ney. We  think,  however,  that  it  is  erroneoua 
to  regard  thia  function,  as  performed  by  com- 
mitting magistrates  generally,  or  under 
General  Orders,  No.  68,  as  lieing  Judicial 
In  the  proper  sense,  lliere  la  no  deflntto 
adjudication.  A  finding  that  there  is  no 
probable  causs  is  not  equivalent  to  an  ac- 
quittal, but  only  entitles  the  accused  to 
hU  liberty  for  the  present,  leaving  bin 
subject  to  rearrest.  It  la  cspreaaly  ■» 
provided  by  |  14  of  Qeneral  Orders,  No.  63, 
as  It  is  by  I  2  of  act  194,  above  quoted. 
Such  was  the  nature  of  the  duty  of  a  com- 
mitting magistrate  in  the  common-law  prac- 
tice, and  it  is  recofsniied  in  Rev.  Stat.  $ 
10]4,  U.  S.  Camp.  SUt  1901,  p.  710.  Ben- 
eon  V.  McHahon,  127  U.  S.  467,  462.  4B3. 
32  L.  ed.  S34,  230,  837,  8  Sup.  Ct.  Rep. 
1240;  Be  Oteiu  y  Cortea,  136  U.  S.  330, 
336,  34  L.  ed.  404,  407,  10  Sup.  Ct  Rep. 
1031,  8  Am.  Crim.  Rep.  241 ;  Todd  v.  United 
States,  168  U.  S.  278,  283,  39  L.  ed.  982, 
983,  15  Sup.  Ct  Rep.  889.  In  short,  th» 
function  of  determining  that  probable  cause- 
exists  for  the  arrest  of  a  person  accused  la- 
only  quasi  judicial,  and  not  such  that,  be- 
cause of  its  nature,  it  must  necessarily  ba- 
con fided  to  a  atrictly  judicial  officer  or 
tribunal.     By  I  ft  of  the  act  of  July   1, 
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1902  (3Z  Stat  at  I.  BQS,  chap.  13SB),  Con- 
gnn  enacted :  "Tbat  the  niprem*  ooiirt  and 
the  eourte  of  tint  InsUnee  of  the  Philip- 
pine Island!  shall  potsaM  sad  exerciM  Juria- 
dietioD  ai  heretotora  provided  and  luch  ad- 
ditional Juriadictlon  aa  ahall  hereafter  ha 
prMcrUied  bj  the  gorerninent  of  aaM  Is- 
landa,  aubjact  to  the  power  of  aaid  govern- 
■Dent  to  change  the  practice  and  method  of 
jirooedure.  Ihe  municipal  courtit  of  said 
lalanda  shall  possesa  and  exercise  jurisdie- 
'tion  as  heretofore  provided  by  the  Philip- 
4>ine  CommiBiicin  subject  in  all  matters  to 
■«ach  alteration  and  amendment  as  may  be 
hareafter  enacted  by  lawi"  etc.  Here  we 
■And  clear  warrant  for  modlBcations  of  the 
practice  and  procedure;  and  since  |  &  of 
tiia  aame  act  (quoted  above)  doe*  not  pre- 
ecribe  how  "probable  cause"  shall  be  de- 
tennined.  It  is,  in  our  opinion,  as  perniis- 
■Utle  for  the  local  legislature  to  confide  this 
dn^  to  a  prosecuting  [lOl]  officer  as  to  in- 
tmat  it  to  a  Justice  of  the  peace.  Conse- 
qnentlj,  a  preliminary  investigation  con- 
ducted by  the  prosecuHng  attorney  of  the 
d^  of  Manila,  under  act  No.  B12,  and  upon 
which  he  flies  a  awom  information  against 
the  party  accused,  it  a  sufficient  compliance 
with  the  requirement  "that  no  warrant 
diall  Issue  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation." 

The  views  above  expressed  render  it  nn- 
neceaaary  for  us  to  consider  whether  the  ob- 
jections thus  far  dealt  with  were  waived 
by  the  plaintiffs  In  error  when  they  gave 
bond  at  the  time  of  their  arrest. 

It  is  next  insisted  that  the  conviction  of 
Ocarapo  was  erroneous  for  want  of  evidence 
that  he  was  a  proprietor  of  the  newspaper 
«r  participated  in  the  publication  of  the 
libel.  Ihe  law  is  to  be  found  in  act  No. 
Z77  of  the  Philippine  Commission  (fliil. 
Penal  Code  ISII,  p.  167),  o(  which  two  aec- 
tioiu  may  be  quoted: 

"Sec.  2.  Every  person  who  wilfully  and 
with  a  malicious  Intent  to  injure  another 
publishes  or  procures  to  l>e  published  any 
libel  shall  be  punished  by  s  fine  of  not  ex- 
ceeding 92,000,  or  imprisonment  for  not 
«Kceeding  one  year,  or  both." 

"Sec.  6.  Every  author,  editor,  or  propri- 
etor of  any  book,  newspaper,  or  serial  publi- 
cation is  chargeable  with  the  publication  of 
any  words  contained  in  any  part  of  such 
book  or  number  of  each  newspaper  or  seri- 
al a*  fully  aa  it  he  were  the  author  of  the 

The  evidence  abundantly  aupporta  the 
eonclusion  of  the  courts  below  that  Ocampo 
was  the  administrator,  manager,  and  one 
«f  the  owners  of  the  newspaper  known  as 
"^1  Renacimlenta,"  and  there  was  no  error 
In  holding  him  to  be  a  proprietor  within 
the  meaning  ol  j  S. 


Finally,  it  is  contended  that  the  aa- 
preme  court  of  the  Phllipplnea  bad  no  juria- 
dictlon to  increase  the  punishment  of  Ka- 
law.  The  court  was  established  by  act  Na. 
136  of  the  Philippine  Commission  (Jniw  11, 
IBOl),  with  original  [lOX]  and  appellate  ja- 
risdiction.  By  |  18  It  was  given  appellate 
jurisdiction  over  the  courta  of  flrat  in- 
stance i  and  by  |  3B  It  wsa  enacted  that 
"the  existing  audlencia  or  supreme  court 
is  hereby  abolished,  and  tiie  supreme  court 
provided  by  this  act  is  substituted  in  place 
thereof."  It  is  in  effect  conceded  tliat  under 
the  Spanish  system  the  courta  of  Brst  In- 
stance were  deemed  examining  courts,  hav- 
ing a  sort  of  preliminary  jurisdiction,  and 
that  their  judgmenta  of  conviction  or  ac- 
quittal were  not  flnal  until  the  ease  bad 
been  passed  upon  in  the  audiencia  or  su- 
preme court.  But  it  is  contended  that  thie 
was  so  far  changed  by  General  Order*,  No. 
B8,  S3  42,  43,  44,  and  SO,  and  by  act  No. 
194  of  the  Philippine  Commission,  )  4 
(August  10,  1901),  that  the  judgments  of 
the  court  of  Brst  instance  are  final  unless 
an  appeal  be  taken.  And  so  it  was  held, 
with  respect  to  cases  other  than  capital,  in 
Kepner  v.  United  States,  195  U.  B.  100,  121, 
49  L.  ed.  114,  121,  24  Sup.  Ct.  Rep.  79T, 
1  Ann.  Caa.  BBS.  But  thU  does  not  settle 
the  question  of  the  jurisdiction  of  the  an- 
prcme  court  of  the  Islands  where  an  appeal 
is  taken.  In  the  acts  referred  to,  the  right 
of  the  government,  as  well  as  of  the  defend- 
ant, ta  appeal  from  the  judgment  in  a  crimi- 
nal case,  was  recognized.  In  the  Kepner 
Case  it  was  held  that  S  C  of  the  act  of  Con- 
gress of  July  1,  1902,  in  declaring  that 
"no  person  for  the  same  offense  shall  be 
twice  put  in  Jeopardy  of  puninhmcnt,"  pre- 
vented an  appeal  by  the  government  from 
a  judgment  of  acquittal  In  the  court  of 
first  instance.  But  in  Trono  v.  United 
State*,  199  U.  S.  621,  50  L.  ed.  292,  26 
Sup-  Ct.  Bep.  121,  4  Ann.  Ca*.  TT3,  where 
the  defendants  appealed  from  a  Judgment  of 
the  court  of  first  instance,  which,  upon  as 
Indictment  for  murder,  had  fonnd  them 
guilty  of  the  lower  crime  of  homicide,  it 
waa  held  the  supreme  court  of  the  Islands 
had  power  ta  reverse  the  Jndgment  and 
find  the  accused  guilty  of  the  higher 
crime  of  murder;  distinguishing  tite  Kepnw 
Caxe.  In  Flemister  v.  United  States,  COT 
U.  S.  372,  5S  L.  ed.  2S2,  SS  Sup.  Ct  Rap. 
129,  a  Judgment  of  the  Insular  supr^se 
court  increasing  the  sentence  inposed  by 
the  court  of  flrat  instance,  was  afllnned.  See 
[103]  also  Dowdell  v.  United  States,  221  U. 
S.  32B,  327,  S5  L.  ed.  7BS,  TBB,  31  Snp. 
Ct.  Rep.  500;  Pico  v.  United  States,  22S 
U.  S.  22B,  230,  BT  L.  ed.  B12,  814,  33  Bnp. 
Ct,  Rep.  482.  In  short,  the  appellate  Jurii- 
dietioo  of  the  supreme  eonrt  irf  the  Fhllip- 
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piiii:  laUndi  in  eriminAl  c«aei  ii  not  con- 
fln«d  to  mere  errors  of  Uw,  but  extendi  to 
■  review  of  the  whole  c«Be.  And  mch  U 
th«  Mttled  practice  of  that  court.  United 
State*  T.  Abijan,  1  Philippine,  63,  8S; 
United  SUOe*  T.  Atienta,  1  Philippine,  T3S, 


738. 
-Judgment  affirmed. 


P.  A.  CABLSON,  PIS.  In  Err., 


(See  8.  C.  Beporter'a  ed.  103-117.) 

Error  to  atcle  conrt  ^  Federal  qne*- 

tlon  —  liow  raised. 

1.  A  decree  of  the  higbeat  atate  court, 
wbich  affirmed  a  decree  below,  adjudging 
a  person  to  be  in  contempt,  ii  reviewable  in 
the  Federal  Supreme  Court,  where  the  ttnte 
court,  instead  of  disresardins  the  claim  of 
Federal  right  set  op  bj  defendant  in  bis 
an«wer,  on  the  ground  that  it  had  been 
abandoned  in  the  trial  court,  recogniied 
the  federal  contention,  and  b;  ita  decision 
rily  overruled  '" 


Error  (o  state  court  —  review  of  facts. 

2.  The  Federal  Supreme  Court,  when  re- 
viewing the  judgment  of  a  stute  court, 
must  examine  the  eridence,  if  the  state 
court's  tindingB  are  inadequate,  in  order  to 
deteiminu  what  facts  might  reasonably  hn 
found  therefi'om,  and  which  would  furnieli 
a  basis  for  the  asserted  Federal  right. 
[For  olher  cnseii.  sm  Appeal  snil  Error,  31T6- 

2208,  In  DIeest  Bnp.  Ct.  IIMS.) 
Canals    —    oltcrlng    esCnbllBlied    wat^ 
level  —  authority  of  Wnr  Department. 

3.  The  War  Department  cannot  be  re- 
garded as  having  authority  to  order  tbu 
blasting  out  of  the  embankment  at  t)ie  head 
of  a  ship  canitl  under  construction,  con- 
necting Lake  Washington  with  Salmon  bay, 
on  Puget  sound,  thcrebr  lowering  the  Lakt- 
levcl,  where,  prior  to  the  river  and  harhor 
act  of  June  'AS,  1910  (36  SUt.  at  L.  630, 
chsp.  SS21,  all  that  wss  done  by  authority 
of  Congrcas  on  the  part  of  the  Federal 
govcrnnient  (aside  from  surveys  and  esti- 
mates and  the  acceptance  of  s  convefance 


of  lands  for  the  right  of  way]  eouslsted 
of  dredging  work  In  Salmon  bay,  the  Brat 
cmistrnction  work"  authorized  in  aid  of  the 
sbip  canal  proper  being  provided  for  by 
that  act,  and  being  therein  limited  to  the 
construction  by  the  government  of  a  look 
at  the  narrows  at  the  entrance  to  Salmon 
bay,  in  the  ctpectatlon  that  the  excava- 
tion in  the  waterway  above  the  lock  would 
be  done  by  state  agency.  Congress  having 
at  all  times  scrupulously  refrained  from 
authorizing  anything  to  be  done  on  the 
part  of  the  F^eral  government  with  ref- 
erence to  lowering  the  level  of  Lake  Wash- 
ington, raising  the  level  of  Salmon  bay,  or 
otherwise  altering  the  level  of  any  part- 
of  the  waterway,  and  expressly  providing 
in  such  statute  that  all  responsibility  tor 
this  should  be  assumed  by  the  state  agency;. 


SecreUry    of   War    should    taka 
charge  of  the  work  when  finished. 
lUntteri  as  to  canals,  sea  Canals,  In  Dlsaat 

Sup.  Ct.  ie08.1 
Contempt  —  disobedience  of  Injunctlotk 

—  Justifying  under  executive  order. 

i.  A  disobedlenee  of  a  decree  of  a  state- 
court  enjoining  any  further  excavation  of 
the  ship  canal  connecting  Lake  Washing- 
ton nitb  the  tidal  waters  of  Fuget  sound 
cannot  be  justified  on  the  ground  that  the 
acts  charged  sa  amounting  to  a  contempt 
were  done  under  the  direction  of  the 
oITlciah  of  the  War  Department,  acting  in 
pursuance  of  and  in  accordance  with  aets 
of  Congress,'  if  the  War  Department  had 
no  authority  to  order  such  action. 
[Hiiiters  as  to  eoniempt,  see  Contempt,  la  Dl- 

geit  Sun.  Ct.  1908.] 

[No.  807.] 

Submitted  March  17,  1014.     Decided  Hay 
SO,  1S14. 

IN  ERROR  to  the  Supreme  Court  of  tho 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Superior  Court  of  Thurston  Coonty,  in 
that  state,  punishing  a  contempt  of  eottrt 
Affirmed. 

Bee  same  cose  below,  M  Wash.  030,  IM 
Pac.  104. 
The  facta  are  stated  in  the  opinion. 


Note. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter,  4  L.  ed.  U.  S.  97 ;  Haioblin  t.  West- 
ern Land  Co,  37  L.  ed.  U.  B.  267 ;  Re  Bu- 
chanan, 30  L.  ed.  v.  S.  B84)  and  Eipley  ▼. 
Illinois.  42  L.  ed.  D.  S.  098. 

On  whst  adjudications  of  state  eourts 
ean  be  brought  up  for  review  in  the  Supreme 
Cmirt  of  the  United  States  by  writ  of  error 
to  thoae  courts — see  note  to  Apex  Xransp. 
Co.  V.  Qarbade,  02  L3.A.  S13. 

On  how  and  when  questions  must  be 
raised  and  decided  In  a  state  court  In  order 
SS  l4.  ed. 


to  make  a  ease  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ina.  Co.  v.  McGrew,  03 
L.R.A.  33. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  jadg- 
mcnts  of  state  courts-~eee  not«  to  Missouri 
ex  rcL  Hill  v.  Doclter^,  63  L.R.A.  871. 

On  review  of  questions  of  fact  upon  writ 
of  error  to  a  state  court — see  note  to  Snilcr 
T.  Kansas,  40  L.  ed.  V.  B.  646. 

On  construction  and  operation  of  canals 
— see  note  to  Mullen  v.  Lake  Drumnuad 
Canal  t  Water  Co.  BI  LJUl.  883. 
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Mr.  Corwln  S.  Shank  Bubmitted  the 
cftue  for  plmintlft  in  error: 

The  iDJUDCtion  which  the  plaintiff  in  error 
diaobcfed  muM  in  effect  ut  order  to  tie  the 
liuid£  of  the  United  State*  gOTemment,  and 
waa  therefore  entirely  beyond  the  juritdie- 
tion  of  the  court  which  granted  it. 

Belknap  t.  Schild,  101  U.  S.  10,  40  L.  ed. 
600,  IS  Bap.  Ct  Rep.  448;  International 
PoeUl  Supply  Co.  t.  Bruce,  194  U.  S.  001, 
48  L.  ed.  1134,  24  Bup.  Ct.  Rep.  8E0;  Re 
Nesgle,  I3S  U.  S.  1,  34  L.  ed.  5S;  Ohio  t. 
Thomas,  173  U.  8.  270,  43  L.  ed.  OSS,  19 
Sup.  Ct.  Rep.  453;  Boske  v.  Comingore,  177 
U.  S.  459,  44  L.  ed.  840,  20  Sup,  Ct.  Rep. 
701s  MinneaoU  t.  Hitchcock,  ISS  U.  8.  373, 
40  L.  ed.  BS4,  22  Sup.  Ct.  Rep.  S50;  Oregon 
r.  Hitchcock,  202  U.  S.  60,  60  L.  ed.  B35, . 
20  Sup.  Ct.  Rep.  BOS;  Campbell  t.  Waite,  31 
C.  C.  A.  403,  BB  U.  S.  App.  734,  88  Fed.  102; 
Ba  Weeks.  82  Fed.  729;  Btegall  t.  Thurmsn 
17S  Fed.  813;  United  States  v.  Lipsett,  ISO 
Fed.  05;  Re  Turner,  119  Fed.  231. 

Ko  appearance  for  defendant  in  error. 

Mr.  Justice  Pltne;  delivered  the  opinion 
of  the  rourt: 

Plaintiff  in  error  was  adjudged  by  the 
superior  court  of  Thuraton  county,  in  the 
atate  of  Washington,  to  be  in  contempt  of 
that  court,  in  that,  with  notice  of  a  decree 
tnnde  by  it,  restraining  and  enjoining  any 
further  excavstion  of  the  Lake  Washington 
«anal,  or  any  lowering  of  the  water*  of 
Lake  Washington,  be  proceeded  to  blow  out 
an  embankment  at  the  bead  of  the  canal, 
which,  until  that  [lOS]  time,  held  the  wa- 
ters of  the  lake  at  their  natural  level,  so  as 
to  permit  these  waters  to  floH  into  the  canal 
and  thereby  lower  the  level  of  the  lake.  The 
aupreme  court  of  the  state  aBSrmed  the 
judgment  .(06  Wash.  C30,  120  Pac.  104),  and 
the  case  comes  here  under  S  237,  Judicial 
Code  [30  8Ut.  at  L.  IISO,  chap.  231,  U.  S. 
Comp.  Btat.  Supp.  1011,  p.  227],  upon  the 
ground  that  the  acts  done  by  plaintiff  in 
error,  and  because  of  which  be  was  held  to 
be  In  contempt  of  court,  were  done  under 
the  direction  and  authorization  of  officers 
of  the  War  Department  of  thp  United 
States,  acting  in  tlie  performance  of  their 
duties  In  constructing  a  public  improve- 
ment consisting  of  a  ship  canal  extending 
from  Lake  Washington  to  Salmon  bay,  in 
pursuance  of  statut«s  of  the  United  States. 
Our  axamination  of  the  Federal  question 
is  aomewhat  embarrassed  because  th«  find- 
ings and  atatements  of  fact  by  the  state 
courts  contain  no  finding  respecting  some 
of  the  facta  that  are  alleged  as  the  basis 
«f  the  present  contention  of  plaintiff  in 
«rrar.  The  Inadequacy  Is  attributable,  no 
doubt,  to  the  mode  in  whidi  the  allied 
13tS 


Federal  right  was  asserted.  Plaintiff  !■ 
error  having  been  brought  before  the  trill 
court  upon  an  order  to  show  cause,  based 
upon  a  sworn  complaint  or  in  format  ioB 
made  by  the  relator,  setting  forth  circum- 
stantially the  blowing  out  of  tbe  embank- 
ment in  question  by  one  Erickson  and  by 
plaintiff  in  error  as  hi*  foreman,  the  lattw 
in  bis  answer  denied  that  he  blew  out  th* 
embankment  upon  the  order*  of  Brlcksoo, 
and  on  the  contrary  averred  that  he  "did 
so  by  express  orders  of  the  engineering  de- 
partment of  the  United  SUtes  govemmeot" 
There  was  testimony  tending  t«  support 
this  averment,  but  th«  trial  court,  whih 
making  no  specific  finding  upon  the  sub- 
ject, in  effect  held  that  the  work  was  duns 
in  behalf  of  the  state  of  Wasliington,  on* 
of  tbe  parties  to  the  cause  in  whLch  the  re- 
straining decree  was  nude.  To  its  fludipgs 
numerous  exceptions  were  taken,  but  in 
none  of  these  was  any  Federal  right  as- 
serted, nor  was  any  deficiency  in  the  find- 
ings suggested.  The  supreme  [lOG]  court, 
however,  instead  of  disregarding  the  claim  of 
Federal  right  upon  the  ground  tliat  it  had 
been  abandoned  in  the  trial  court,  recog- 
nized the  contention  of  plaintiff  in  error 
that  the  "work  was  done  under  the  direc- 
tion of  the  United  States  engineers  who 
had  charge  of  the  work  for  the  govern- 
ment," and  by  its  decision  necessarily  over- 
ruled it.  We  must  therefore  deal  with  the 
Federal  question.  Kortb  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  24S,  267,  ante,  601,  503, 
34  Sup.  Ct.  Rep.  305. 

Among  the  assignments  of  error  is  one 
based  upon  the  refusal  of  the  supreme  court 
to  find  as  a  fact  that  the  act*  for  the  per- 
formance of  which  plaintiff  in  error  was 
held  guilty  of  contranpt  were  done  under 
the  direction  and  authorization  of  offlciaU 
of  the  War  Department  of  the  United 
States,  acting  in  pursuance  of  and  in  ae- 
cordance  with  the  acts  of  Congress.  Whih^ 
in  ordinary  caitea,  we  are  bound  by  the  flnd- 
Ings  of  the  state  court  of  last  r«*ort  re- 
specting matters  of  fact,  it  i*  hardly  nerea- 
sary  to  say  that  that  court  cannot,  by  omit- 
ting to  pass  upon  the  basic  question*  of  fact, 
deprive  a  litigant  of  the  benefit  of  a  Federal 
right,  any  more  than  it  could  do  so  by  mak- 
ing findings  that  were  wholly  without  sup- 
port in  tbe  evidence.  And  just  a*  this 
court,  where  its  appellate  jurisdiction  ii 
properly  invoked  and  all  the  CTideso*  it 
brought  before  it,  will,  if  necessary  for  ■ 
decision  of  a  Federal  question,  examine  the 
entire  record  In  order  to  determine  whether 
there  is  evidence  to  support  the  findings  of 
the  state  court,  so  it  is  our  duty,'  in  the 
absence  of  adequate  flndinp,  to  aiantiae 
tbe  evidence  in  order  to  determine  what 
facts  might  reaaonahly  In  fonad  theretron 
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and  wlilch  would  funil*h  &  basis  for  the  as- 
■ertcd  Federal  rigbt.  Sonthern  P.  Co.  t. 
Bchu;ler,  227  U.  S.  601,  811,  67  L.  ed.  ao£, 
689,  43  L.R.A.[N.S.)  BOl,  33  Sup.  Ct  Kep. 
&7T,  and  case*  cited. 

Since  the  present  record  appears  to  con- 
tain all  the  evidence  that  vaa  tubmttted  to 
the  state  courts,  we  proceed  to  iupphmcnt 
the  Htatement  made  by  the  aupreme  court 
b;  adding  such  further  facts  pertaining  to 
the  Bsserted  [107]  claim  of  Federal  right  as 
■night  reasonablj  have  been  found,  with  tlic 
following  result: 

One  Eriekaon,  a  general  contractor,  had 
altered  into  a  contract  for  excavating  a 
part  of  the  Lake  Washington  canal.  Tlie 
contract  was  In  writing,  dat«d  August  16, 
IBIO,  and  was  made  between  "Arthur  Wil- 
liams, Captain  Corps  Engineers,  United 
States  Army,  hereinafter  represented  as  the 
contracting  officer  representing  the  state  of 
Washington,  on  the  one  part,  and  C.  J. 
Brickson,  of  Seattle,  in  the  countj  of  King, 
state  of  Washington,  hereinafter  designated 
aa  the  contractor,  of  the  second  part."  The 
work  covered  bjr  the  contract  was  nearing 
completion  when,  on  October  28,  1910,  in 
an  action  pending  in  tiie  superior  court  in 
and  for  the  count]'  of  Tliurston,  between 
William  I,.  Bilgcr  and  others,  plsintiffs, 
and  the  state  of  Washington,  King  countj, 
and  Erickson,  defemlants,  upon  the  appli- 
cation of  the  plaintiffs  tor  an  order  enjoin- 
ing defendants  from  removing  the  embank- 
ment between  the  excavated  portion  of  the 
canal  and  Lake  Washington,  the  court,  be- 
ing satisfied  that  such  removal  might  tend 
to  tower  the  waters  of  the  lake  to  the  detri- 
ment and  damage  of  the  plaintiffs,  an- 
nounced  that  a  restraining  order  would 
isaue.  In  accordance  with  this  announce- 
ment a  formal  decree  was  made  under  date 
October  28.  Erickson  had  notice  of  the  an- 
nounced decree,  and  plaintiff  in  error,  who 
was  acting  as  his  foreman  upon  the  work, 
had  written  notice  of  it  on  October  26,  after 
which  he  proceeded  to  blow  up  the  embank- 
ment, contrary  to  the  prohibition.  Under 
the  stat«  practice,  the  decree  bound  them 
from  the  time  they  were  Informed  of  it,  al' 
though  it  was  not  yet  formslly  entered. 
There  was  evidence  tending  to  show  that 
plaintiff  in  error  acted  under  orders  com- 
ing not  from  Erickson,  but  from  Captain 
Williams;  and  his  own  testimony  was  to 
this  effect.  Other  evidence  tended  to  show 
that  the  canal  strip  or  right  of  way  was 
in  the  control  of  the  War  Department,  with  a 
watchman  actually  upon  [I08]  the  ground. 
Th«  contract  was  not  introduced  in  evidence, 
■Ad  there  was  only  meager  testimony  as  to 
Ita  contents,  which  left  it  doubtful  whether 
tha  final  work  of  excavating  the  opening  be- 
tween tlM  bc«d  of  the  canal  and  the  lalce 
SS  Ih  ed. 


was  within  its  provisions.  Since  there  is 
no  distinct  finding  upon  this  subject,  we 
will  consider  the  case  in  both  aspects. 

The  act  of  Congress  especially  invoked 
aa  autbority  for  what  was  done  by  plain- 
tiff in  error  under  direction  of  Captain  Wil- 
liams is  the  river  and  harbor  act  of  June 
26,  1910  (3B  Stat,  at  L.  630,  606,  chap. 
382),  which  contains  the  following; 

"Puget  sound — Lake  Washington  water- 
way: Continuing  improvement  by  the  con- 
struction of  a  double  lock,  with  the  neces- 
sary arcesaory  works,  to  l>e  located  at  'the 
Narrows,'  at  the  entrance  to  Salmon  bay, 
in  accordance  with  tlie  project  set  forth  in 
House  Document  numbered  nine  hundred 
and  fifty-three,  Sixtieth  Congress,  first  ses- 
sion, one  hundred  and  fifty  thousand  dol- 
lars; and  the  Secretary  of  War  may  enter 
into  a  contract  or  contracts  for  auch  ma- 
terial and  work  as  msy  be  necessary  to  com- 
plete said  lock  and  accessory  works,  to  be 
paid  for  as  funds  may  be  provided  from 
time  to  time  by  law,  not  to  exceed  in  the 
aggregate  two  million,  two  hundred  and 
seventy- five  thousand  dollars,  including  tbe 
amount  herein  appropriated;  Provided,  that 
before  beginning  said  work,  or  making  such 
contract  or  contracts,  the  Secretary  of  War 
shall  be  satisfied  that  King  county,  or  some 
other  local  agency,  will  do  the  excavation 
in  the  waterway  above  the  lock  to  the  di- 
mensions recommended  in  said  project,  and 
will  also  secure  tbe  United  States  from  lia- 
bility for  any  claims  or  damages  on  ac- 
count of  the  grant  made  to  James  A.  Moore 
or  his  assigns  hy  the  act  of  Congress  ap- 
proved June  eleventh,  nineteen  hundred  and 
six  [34  Stat,  at  L.  £31,  chap.  3072,  U.  S. 
Comp.  Btat.  Supp.  1911,  p.  1635],  or  on 
account  of  the  lowering  of  the  level  of  Lake 
Washington,  raising  the  level  of  Salmon 
bay,  or  any  other  alteration  of  the  level  of 
any  part  of  said  waterway." 

[I09)  In  order  to  correctly  appreciate  the 
meaning  and  effect  of  this  language,  it  is 
necessary  to  refer  to  House  Document  No. 
9S3,  60th  Cong..  1st  Sess.  fvol.  20),  and  to 
certain  previous  acta  of  Congress  therein 
mentioned;  and  while  reviewing  these  acta 
vre  may  at  tbe  same  time  consider  whether 
any  of  them  contains  any  justification  of 
what  was  done  by  plaintiff  in  error. 

By  way  of  preface,  it  should  be  stated 
that  the  city  of  Seattle  lies  between  the 
tidal  waters  of  Puget  sound  and  Laiie 
Washington,  the  latter  being  a  body  of 
fresh  water  2  miles  or  more  in  width  and 
19  miles  or  more  in  length,  and  having  a 
natural  level  30  feet  or  more  above  mean 
low  watar  dn  the  sound.  Between  this  lake 
and  the  sound  is  Lake  Union,  a  smaller 
body  of  fresh  water  (covering  about  1,000 
i)i  and  having  a  natural  leval  much 
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lower  than  that  «I  Lftkt  Wuhlngton,  ^et 
oonaidenblj  kbotc  tbe  tide.  The  lakes  h»d 
independent  natanil  outlets.  Salmon  ba^ 
is  a  eina])  bodT'of  water  connected  through 
ShilBhole  bay  with  Ptiget  sound,  and  la  (or 
was)  affected  by  the  ebb  and  flow  of  the 
tide.  The  outlet  of  Salmon  ba;  is  known 
aa  "the  Narrows."  Balmon  baj  and  Lake 
Union  are  whollj  within  the  exterior  limits 
of  Seattle,  and  the  citj  has  also  a  consider- 
able frontage  on  Lake  Washington.  ThU 
lake,  as  well  as  the  city,  lies  within  the 
limits  of  King  county. 

As  early  as  the  year  ISOO  (26  SUt.  at  L. 
4S2,  chap.  g07.  U.  6.  Comp.  Stat.  ISOl,  p. 
3627),  Congrees  anthorlied  a  survey  and 
estimate  to  be  made  for  a  ship  canal  to  con- 
nect the  waters  of  these  lakes  with  Pnget 
sound.  A  surrey  and  report  were  made  ac- 
fordingly,  but  nothing  resulted  until  ISBl 
(28  Stat,  at  L.  3QD,  chap.  296),  when  Con- 
gresB  appropriated  $26,0(>0  for  dredging  Sal- 
mon bay,  and  the  improvement  of  the  vrater- 
way  connecting  its  waters  with  the  lakes, 
but  with  a  proviBO  that  no  part  of  tbe  mon- 
ey should  be  expended  upon  the  improve- 
ment o(  the  connecting  waterway  until  the 
entire  right  of  way  and  a  release  [110] 
from  all  liability  to  adjacent  property  own- 
ers had  been  secured  to  the  United  States  free 
of  coat  and  to  the  satisfaction  of  the  Secre- 
Ury  of  War.  By  act  of  March  2,  1B9S  (23 
Stat,  at  L.  948,  chap.  180),- SS,CO0  of  this 
amount  was  authorised  to  be  expended  in 
making  a  definite  survey  and  location  of  the 
improvement  and  in  preparing  a  cadastral 
map  showing  each  property  required  to  be 
deeded  to  the  United  Slates,  or  from  which 
a  release  was  required.  The  act  of  June 
3,  18ns  (20  SUt.  at  L.  234,  chap.  314. 
V.  8.  Comp.  SUt.  Supp.  1911,  p.  1640),  sp- 
propriated  C160.000,  again  with  the  pro- 
viBD  that  no  part  of  it  should  be  expended 
on  the  improvement  of  the  waterway  con- 
necting the 'sound  with  tbe  lakes  until  the 
entire  right  of  way  and  a  release  from  all 
liability  to  adjacent  property  owners  had 
been  secured  to  the  United  States;  and  with 
the  further  declaration  that  the  csnal 
might  be  construeted  either  by  the  Smith's 
cove  route  or  by  the  Shilshole  bay  route, 
In  the  discretion  of  the  Secretary  of  War. 

In  ISeS  a  Board  of  Engineer  Officers  wai 
appointed  to  determine  the  choice,  and 
recommended  the  Shilshole  bay  route,  with 
a  lock  at  the  Narrows,  near  the  foot  of  Sal- 
mop  bay.  This  recommendation  was  a|i- 
proved  by  the  Secretary  of  War  April  14. 
1899,  and  right  of  way  proccedingi  were 
completed  and  deeds  obtained  and  accepted 
by  the  Secretary  of  War  In  1900. 

The  legislature  of  Washington,  by  act 
approved  February  8,  1901  (Sess.  Laws,  p. 
7),  grant«d  'to  the  United  Statea  Um  right 
1X«* 


to  construct  and  operate  the  ahip  canal 
upon  any  lands  belonging  to  and  watan  td 
the  state  In  King  county,  within  limits  tft 
be  defined  by  tbe  plans  and  spBclSc«ti<HiS 
for  the  improvement  as  approved  by  the 
SecrcUry  of  War,  with  the  right  to  raise 
the  waters  of  Salmon  bay  and  to  lower  the 
waters  of  Lake  Washington  in  the  proas- 
eutton  of  the  improvement. 

Congress  was  sttll  unwilling  to  sanctla* 
any  particular  project  lor  the  canal,  and  bf 
Bctof  JunelS,  1902  (32  SUt.  at L.  S4T,  ehapt 
1079),  while  an  appropriation  of  tlBO,00(t 
was  [111]  made  under  the  usual  desig- 
nation for  "improving  waterway  connecting 
Puget  sound  with  Lakes  Union  and  Wash- 
ington," it  was  provided  that  this  sum,  to- 
gether with  the  unexpended  balance  to  tbe 
credit  of  the  improvement,  should  be  ex- 
pended in  dredging  a  low-water  channel  10 
feet  in  depth  from  Shilshole  bay  through 
Salmon  bay  to  the  wharves  at  Ballard  (at 
the  head  of  the  bay)  ;  with  a  further  pro-' 
viso  that  a  traard  of  engineers  should  be 
appointed  by  the  Secretary  of  War  to  make 
surveys,  eiaminstions,  and  investigationa 
to  determine  the  feasibility  and  advisabiUty 
of  constructing  a  canal  wit)i  necessary  locka 
and  dams,  connecting  Puget  sound  with  th« 
lakes,  of  sufBcient  width  and  depth  to  ac- 
commodate the  largest  commM-cial  and 
naval  vesBela,  to  examine  the  route  loi  s 
similar  canal  connecting  Elliott  bay  with 
the  lakes,  and  to  report  upon  the  relative 
advantages  of  all  proposed  routes;  and  it 
was  declared  that  "nothing  herein  shall  be 
construed  as  the  adoption  of  any  project  for 
the  construction  of  a  waterway  connecting 
Puget  sound  with  Lakes  Union  and  Wash- 
ington," The  board  reported,  January  6, 
1903,  that  a  canal  sufficient  to  accommo- 
date tbe  largest  commercial  and  naval  ves- 
sels was  feasible,  but  not  advisable,  chiefly 
because  of  the  great  cost,  estimated  at  over 
(8,000,000, 

The  act  of  March  3,  1609  (33  8UL  at 
L.  1144,  chap.  1482),  made  a  further  ap- 
propriation of  $126,000,  limited  to  dredg- 
ing the  channel  to  Ballard. 

Meanwhile,  it  appears,  the  people  of  Se- 
attle had  become  discouraged  about  the 
prospect  of  obtaining  government  aid,  and 
therefore  accepted  tbe  propositim  of  om 
James  A.  Moore  to  build  upon  the  govetn- 
ment  right  of  way  a  canal  with  a  suiUbli 
timber  lock,  if  tbq  county  of  King  would 
contribnU  9500,000  toward  it;  and  an  act 
of  Congress  of  June  11,  1906  (34  Btot 
at  L.  231,  chap.  SOTS,  U.  8.  Comp- 
SUt.  Supp.  1911,  p.  1635),  WM  Mcnrcd, 
authoriting  him  to  proeeed  with  this 
work,  subject  to  such  conditions  and  stips- 
latioaa  as  should  be  Impoaed  by  tba  [111] 
Chief  ol  Engineers  aod  tka  Secretary  ^ 
tS4  V.  ». 
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WftT  for  tbe  protoetim  of  iu*igBUon  and 
the  property  and  other  Interest*  of  th* 
United  Statet,  to  include  proriiion  for  the 
diuh&rge  of  water*  from  Lakes  Uoioa  and 
Washington,  and  afford  adequate  protec- 
tion against  elaim*  for  damages  for  chang- 
ing the  level  of  Lake  Washington,  and 
aubjoet  to  proritos  which  required  that  plans 
and  specifl cations  should  Im  appra*«t  by 
the  Secretary  of  War,  that  Moore  and  his 
assigns  should  be  liable  lor  any  damage  oc- 
casioned by  the  construction  of  the  lock 
and  cans!  by  overSow,  by  a  lowering  of  tli 
waters  afTected,  or  otherwise,  and  tliat  the 
canal  and  lock  when  completed  should  he 
turned  over  to  the  United  States  ready  for 
use  and  free  of  all  expense. 

The  Moore  plan  included  a  timber  lock 
between  tlie  lakes,  and  seems  to  have 
templated  another  lock  to  tie  constructed 
by  tlte  government  at  the  mouth  of  Salmon 
bay.  Shortly  after  the  passage  of  the  act 
just  mentioned  King  county  pledged  its 
eredlt  to  the  extent  of  ySOO.OOO  in  aid  of 
the  Hoore  project.  A  little  later  however, 
the  local  interests  Inaugurated  a  movement 
for  the  installation  of  a  permanent  masonry 
toek  in  place  of  the  timber  lock,  and  le^is' 
lative  authorisation  was  procured  (act  ol 
Unrch  18,  1007,  ScHs.  Laws,  p.  68:!)  for 
the  establiehment  of  an  assessment  district 
in  order  to  impose  upon  the  shore  lands 
benellted  a  part  of  the  cost  of  the  improve- 
ment. The  ssme  legislature  supplemented 
the  act  of  1001  by  a  specific  grant  of  a 
right  of  way  over  state  lands  between  tbe 
lakes  (act  of  March  IS,  1907,  Sees.  Laws, 
p.  498). 

About  the  ssme  time  Congress  was  again 
appealed  to,  and  by  act  of  March  2,  1007 
(34  8Ut.  St  L.  HOB,  chap.  2600),  the 
Secretary  of  War  was  authorized  to  "make 
a  survey  and  estimate  of  cost  of  said  water- 
way or  canal  with  one  lock,  with  a  view 
to  the  construction  of  the  same,  in  conjunc- 
tion with  the  county  authorities  of  King 
county  or  other  agency,  of  sufficient  size  to 
accommodate  the  largest  commercial  or  na- 
val vessels  adost;  or,  if  deemed  more  [113] 
advisable,  with  a  view  to  the  construction  of 
a  cansl  of  less  dimensions,  and  to  submit 
dtmenstons  and  estimate  of  cost  of  same,  to- 
gether with  a  report  upon  what  portion  of 
■aid  work  will  be  done  or  contribution  to  be 
made  by  said  county  or  other  agency." 
And  tbe  provisions  of  the  act  of  June  11, 
IMM,  were  thereby  so  modified  a«  to  per- 
IBit  Hoore  or  his  aaalgna  to  azcavata  a 
Aannel  from  deep  water  in  Pnget  sound  at 
tba  month  of  Salmon  hay  to  deep  water  in 
I^ke  Waahlngton,  in  lieu  ol  constructing 
tt«  eaaal  and  timber  lock  specified  in  that 
aot.  In  June,  lOOT,  Moore  assigned  hit 
rigbta  to  a  corporation  eraated  for  the  pnr- 
S*  1<.  ed. 


pose  of  taking  them  over  and  co-operating 
with  tbe  assessment  district  In  carrying 
oat  the  work  proposed  to  l>e  done  by  local 
agencies;  and  it  appears  that  some  pre- 
liminary work  was  done  upon  the  ground. 
By  act  of  Congress  of  February  0,  1900- 
(3S  Stat,  at  L.  Q13,  chap.  83],  the  time 
allowed  to  Moore  or  bis  assigns  for  com- 
pletion of  the  canal  was  extended  until 
June  11,  1012. 

In  view  of  the  history  of  the  matter,  the 
phrase  "waterway  or  canal  with  one  lock" 
in  the  act  of  1907  evidently  indicated  a 
lock  at  the  Narrows,  and  a  continuous 
waterway  thence  to  I«ke  Washington;  anA 
so  it  was  construed.  Pursuant  to  the  au- 
JJiorliation  of  Congress,  an  elaborate  report 
of  a  survey  and  estimate  of  the  coet  of  the 
proposed  wateiway  was  made  by  Major 
Chittiiniien,  of  the  Engineer  Corps,  under 
date  December  2,  1BD7,  and  submitted  with 
the  approval  of  the  Division  Engineer  to- 
the  Chief  of  Engineers  at  Washington.  It 
was  reviewed  by  the  Board  of  Engineers  for 
Rivers  and  Harbors,  and  approved  by  them' 
under  date  March  30,  1908,  transmitted 
by  the  Chief  of  Engineers,  with  his  ap- 
proval, to  the  Secretary  of  War,  and  by 
the  Acting  Secretary  transmitted  to  Con- 
gress under  date  May  20,  1008.  It  is  this 
report  and  the  accompanying  documents 
which  constitute  House  Doc.  No.  953,  eoth 
Congress,  Ist  Sees.,  vol.  20,  referred  to  in 
the  act  of  June  26,  IDIO  (SiiSUt.at  L.ooa, 
chaj].  3H2),'  above  quoted.  [114]  Ihe  proj- 
ect as  thus  submitted  contemplstcd  the  con- 
struction of  a  double  lock,  to  be  located  at 
the  Narrows  at  the  entrance  to  Salmon  bay, 
and  an  unbroken  waterway  through  Sal- 
mon bay  and  Lakes  Union  and  Washington. 
the  difTerence*  in  level  to  be  overcome  by 
raising  Salmon  bay  and  lowering  Lake 
Washington  approximately  to  the  level  of 
l*V«  Union.  With  reference  to  that  part 
of  the  act  of  1907  requiring  report  to  be 
made  as  to  what  portion  of  the  work  would 
be  done  or  contribution  made  by  King 
county  or  other  agency,  the  recommenda- 
tion was  that,  in  lien  of  a  eaah  contribu- 
tion, the  local  interests  should  be  asked  to 
do  a  speeiac  portion  of  the  work.  Major 
Chittenden  proposed  that  the  government 
should  build  the  lock,  and  that  the  local 
agency  should  excavate  the  canal.  Eia 
recommendation  to  this  effect  was  concurred 
in  by  the  Division  Engineer  and  by  the 
Board  of  Engineers  for  Rivera  and  Harbors,, 
and  the  board  further  recommended:  "That 
the  undertaking  of  the  project  by  tha 
United  States  be  made  contingent  upon  the 
famishing  to  the  Seeretary  of  War  of 
satisfaotory  evidence:  First.  That  King 
county  or  other  local  agency  will  do  the 
•xeavatian  In  tha  ifaterway  abovt  the  look 
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to  the  dimensioDB  recommended.  Second. 
Thiit  the  aaid  King  count;  or  other  lock! 
agency  will  hold  the  United  Sbitei  free 
from  any  claima  or  damageg  on  account  of 
the  grant  made  to  Janice  A.  Moore  or  bin 
aMlgna  on  account  of  the  act  of  June  11, 
1908.  Third.  That  the  aaid  King  count; 
or  other  local  agenc;  will  bold  the  United 
States  tree  against  anj  claims  or  damagea 
on  account  of  lowering  the  level  of  Lake 
Washington,  raising  the  level  of  Salmon 
ba;,  or  any  other  alteration  of  the  lerel  of 
any  part  of  uid  waterway." 

As  will  appear  by  reference  to  the  act  of 
1910,  tliera  recommendation!  were  approved 
and  adopted  by  Congress  as  a  part  of  the 
project,  and  the  appropriation,  aa  well  as, 
the  Butliorlution  of  the  contract,  was  con- 
fined to  the  construction  of  a  double  lock 
at  the  Narrows.  From  the  foregoing  1 115] 
review,  it  becomes  evident  that  prior  to  this 
act  all  that  was  done  by  authority  of  Con- 
gresa  on  the  part  of  the  Federal  govem- 
nient  {aside  from  surveys  and  estimates  and 
tlie  acceptance  of  a  conveyance  of  lands  for 
the  right  of  way  of  the  canal)  consisted  of 
dredging  work  in  Salmon  liay;  and  that  the 
Tirst  construction  narU  nuthoriied  in  aid 
of  the  ship  canal  proper  was  that  provided 
by  the  ai^t  of  1010,  and  was  limited  to  the 
construction  by  the  government  of  a  lock 
Jit  tlie  Narrows,  ft  is  further  evident  that 
at  all  times,  and  notably  in  the  act  of  1910. 
Congress  has  scrupulously  refrained  from 
autliorieing  anything  to  he  done  on  the 
part  of  the  Federal  government  with  ref- 
prence  to  lowering  the  level  of  Lake  Wash- 
ington, rabing  the  level  of  Salmon  bay,  'or 
-otherwise  altering  the  level  of  any  part  of 
the  waterway,  and  that  by  the  act  of  1B10 
it  was  expressly  provided  that  all  respon- 
sibility for  this  should  be  assumed  by  King 
county  or  some  other  local  agency. 

Now,  the  Bilger  suit,  as  appears  by  the 
decree  therein  already  mentioned,  was 
brought  by  parties  who  were  owners  of 
shore  lands  abutting  upon  Lnke  Washing- 
ton, and  riparian  rights  pertaining  thereto, 
and  the  action  was  based  upon  the  injury 
threatened  to  their  property  and  rights  by 
the  material  towering  of  the  water  of  that 
lake,  which  was  a  necessary  part  of  the 
public  improvement.  The  defendants  were 
-the  state,  the  county,  and  the  contractor. 
and  the  object  of  the  decree  forbidding  the 
further  excavation  of  the  canal  was  to  pre- 
vent the  lowering  of  the  water  to  the  detri- 
ment of  plaintiffs'  property  rights.  There 
Is  nothing  to  show  that  the  United  States 
had  acquired  any  rights  as  against  these 
plaintiffs  or  other  property  oivners  of  the 
same  class,  and  any  assumption  by  the 
War  Department  of  responsibility  for  inter- 
fering with  the  natural  level  of  the  lake  it 
tS4t 


inconsistent  with  the  whole  eouTM  of  kgla- 
lation  to  which  reference  has  been  madi^ 
and  especially  with  the  act  of  1010.  And 
this  renders  more  [IIB]  clear,  what  would 
probably  be  sufficiently  plain  fmn  the  lan- 
guage above  quoted  from  the  instrum^t, 
that  the  contract  of  August  IS,  1910,  b» 
tween  Captain  Williams  and  Ericksoa,  was 
made  not  in  behalf  of  the  Unitnl  SUtet. 
but  in  behalf  of  the  state  of  Waahlugtoi. 
An  engineer  officer  of  the  United  States 
Army  was  probably  selected  to  represent 
the  state  aa  ■  matter  of  eonvenience,  ia 
view  of  the  fact  that  before  acceptance  of 
the  finished  work  by  the  government,  th* 
approval  of  the  Secretary  of  War  was  a 
necessary  prerequisite.  But  this  did  not  in 
any  wise  enlarge  the  autliority  of  Captaia 
Williams  with  respect  to  the  performance 
of  the  agreement.  The  act  of  Congreae  gavt 
him  no  authority  to  act  in  behalf  of  the 
Federal  government  with  respect  to  the 
work  of  excavating  the  canal,  or  making  a 
connection  between  it  and  Lake  Washing- 
ton which  would  necessarily  lower  the  level 
of  that  lake.  Hence  it  is  a  matter  of  no 
moment,  for  present  purposes,  whether  the 
work  for  which  plaintiff  in  error  was  heU 
guilty  of  contempt  of  court,  and  which  h« 
claims  was  done  under  order  of  Captain 
Williams,  was  within  or  without  the  Eridi- 
Bon  contract. 

We  are  aware  that  the  supreme  court  of 
the  state  of  Washington,  upon  review  of 
the  decree  in  the  Bilger  suit,  held  that 
while  the  actual  work  of  dredging  the  canal 
was  done  by  the  state  and  tlie  county,  it 
was  done  on  behalf  of  the  United  SUtta. 
It  was  for  this  reason,  in  part,  that  Um 
decree  awarding  an  injunction  to  reatrala 
the  further  excavation  of  the  canal  wss 
reversed.  63  Wash.  467,  467,  116  Pae.  1>. 
So  far  aa  this  view  may  have  inRueoeed 
the  court  in  declaring  the  policy  of  tbs 
state,  we  have  no  concern  with  it.  But  ws 
deem  it  clear  tliat,  under  the  acta  of  Coa- 
gress,  no  agency  for  the  Federal  govemneot 
could  arise  with  respect  to  anything  dons 
in  the  construction  of  the  canal  or  tlM 
lowering  of  the  level  of  Lake  Washington. 
Neither  the  fact  that  the  title  to  the  rigtt 
of  way  was  vested  in  tlie  United  Statea,  nor 
[IIT]  the  presumed  purpose  that  the  Secre- 
tary of  War  should  take  charge  of  the  work 
when  finished,  can  override  the  evident  pol- 
icy of  Congress  that  the  canal  should  be 
accepted  only  when  completed  and  ready  fN 
use,  free  of  cost  to  the  United  SUtes,  and 
that  the  local  interests  should  do  the  woA 
of  excavation  and  assume  sole  responsibility 
for  lowering  the  level  of  the  water. 

Since  we  are  of  the  opinion  that  Csptali 
Williams  derived  no  authority  from  tbt 
acta   of   CongrSM,  U   follows   that  the  !■- 
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■nullity  hen  uaeited  with  reepect  to  Aot* 
4oiM  'under  his  commaDd  It  without  legal 
anpport.  And  this  rendcri  it  unneeaiMr; 
to  conitder  whetber  plaintiff  in  error,  being 
•ubject  to  tbe  restraint  of  the  decree  of 
the  itate  court  in  th«  Bilger  suit  aa  an 
■gent  of  Erickeou,  one  of  the  parties  there- 
to, could,  without  modification  of  that  de- 
«r«e,  have  BuccewtuUj  claimed  immi 
for  «  violation  of  the  restraint  upon  tlie 
plea  that  he  acted  under  the  authority  of 
the  Federal  government.  Upon  this  quea- 
tioo,  therefore,  we  express  no  opinion. 
Judgment  affirmed. 


COMMONWEALTH  OF  VIROINIA 

STATE  OF  WEST  VIRQINIA. 

(Se«  8.  C  Reporter's  ed.  llT-122.) 

Supreme  Court  —  original  Jnrlsdlcllon 
^  suit  between  ataiea  —  flllnK  auppte- 
montal  answer. 

Tbe  extTaardinarf  nature  of  the  suit  be- 
tween the  fwmmonwealth  of  Virginia  and 
the  state  of  West  Virginia,  to  determine 
the  amount  due  to  tbe  former  b]r  the  latter 
.as  its  equitable  share  of  the  public  debt 
«f  the  original  stato  of  Virginia,  which 
waa  aBSum;;d  bj  West  Virginia  at  the 
time  of  its  creation  as  a  state,  requires  that, 
contrarjr  to  the  ordinary  rules  of  legal  pro- 
cedure, the  state  of  West  Virginia  be  per- 
mitted, after  the  Federal  Supreme  Court 
has  adjudged  the  amount  due,  save  for 
«Ierical  errora  and  the  question  of  interest, 
to  file  a  supplemental  answer  asserting  tbe 
existence  of  credits  which  it  is  averred  il 
jiroperl;  considered  would  tnaterlall;  re- 
duce the  aum  so  fixed,  and  alleging  various 
objections  to  tbe  allowance  of  interest, 
Aluough  most  of  the  items  embraced  in 
«uch  supplemental  answer  were  contained 
in  tbe  msater's  report,  and  all  were  avail- 
Able  then  for  every  defense  now  based  upon 
them  if  their  consideration  had  been  pressed 
in  the  aspect  and  with  the  assertions  ol 
right  now  made, 
flp'or  other  catei,   see   Supreme  Court   ot  the 
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ORIGINAL  BILL  in  equity,  filed  by  the 
coromooweslth  of  Virginia  against  the 
state  of  West  Virginia,  seeking  an  adjudi- 
-oation  of  the  amount  due  to  the  former  as 
the  equitable  share  ot  the  public  debt  of 
the  original  state  of  Virginia,  which  was 
asBumed  by  the  state  of  West  Virginia  at 
the  time  of  its  creation  as  a  state.  On 
motion  of  the  *Ute  of  West  Virginia  for 
leave  to  file  a  supplemental  answer.  Granted. 

The  facta  are  stated  In  tbe  opinion. 
St  Z<.  ed. 


Hr.  A.  A.  Idlly,  Attorney  General  of 
West  Virginia,  and  Ur.  Jobn  H.  Holt, 
argued  tbe  cause,  and,  with  Mr.  Charles  E. 
Hogg,  filed  a  brief  in  support  of  the  motion: 

Ibis  being  a  controversy  between  two  sov- 
ereign states,  the  court  will  afford  the  fullest 
opportunity  to  .each  of  them  to  bring  into 
the  case  every  substantial  matter  in  any 
manner  bearing  upon  its  settlement,  snd  the 
widest  latitude  will  be  extended  with  refer- 
ence to  the  mode  of  procedure  to  reach  this 
end.  The  court  will  not  concern  itself  with 
the  ordinary  rules  of  equity  procedure  ob- 
served in  suits  between  individual  persona. 
A  case  of  this  sort  rests  upon  higher  ground* 
than  thoae  involving  merely  personal  righta 
and  liabilitiea. 

Washingtcm  v.  Northern  Securities  Go. 
186  U.  S.  2H,  46  L.  ed.  8ST,  £2  Sup:  Ct.  Rep. 
023. 

Thia  court  baa  only  recognised  certain 
rules  in  tbe  exercise  of  its  original  jurisdic- 
tion as  a  matter  of  convenience,  rather  than 
of  guidance,  snd  probably  to  avoid  contusion 
and  embarrassment  to  the  parties  litigant. 

Florida  v.  Georgia,  IT  How.  478,  493,  IS  L. 
ed.  ISl,  189. 

In  a  case  in  which  two  sovereign  states 
are  contesting  a  qnestion  of  boundary,  the 
utmost  liberality  ot  practice  should  unquea- 
tionably  be  adopted  in  order  to  enable  both 
parties  to  present  their  clalma  In  their  full 
strength. 

Rhode  Island  t.  Hassacbusetts,  14  Pet. 
eiO,  10  L.  ed.  42S;  towa  v.  Illinois,  ISl  U. 
S.  23S,  242,  38  L.  ed.  149,  148,  14  Sup.  Ct. 
Rep.  333. 

Mr.  V.  B.  Archer  also  filed  a  brief  in  sup- 
port of  the  motion. 

Messrs.  William  A.  Anderson  and 
Rnndolph  Harrison  argued  the  cause,  and, 
with  Mr.  John  Garland  Pollard,  Attorney 
General  of  Virginia,  and  Mr.  John  B.  Moon, 
filed  a  brief  in  opposition. 

Mr.  Sanford  Robinson  argued  tbe  cause, 
and,  with  Mr.  Holmes  Conrad,  also  filed  a 
brief  in  opposition. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  ease,  which  was  begun  in  1008,  was 
elaborately  argued  in  1007  on  a  demurrer, 
which  was  overruled.  206  U.  8.  290,  61 
L.  ed.  1068,  27  Sup.  Ct.  Rep.  702.  It  was 
again  argued  in  1008  on  a  motion  to  ap- 

int  a  master.  209  U.  S.  S14,  SS  L.  ed. 
914,  28  Sup.  Ct.  Rep.  614.  Before  tbat 
oQieer  there  was  an  extended  hearing,  and 
a  full  report  of  all  the  matter*  involved  was 
filed  in  March,  1910.  It  was  then  argued 
on  a  motion  to  take  further  testimony,  and 
wa*  ultimately  heard  ia  an  argnmeBt  which 
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extended  maiij  [119]  dkya.'eTcrj  partf  in 
interest  being-  repreaented,  in  the  montli  of 
Januarj,  1911. 

Notwithsbuiding  these  facte,  when  In 
UsiTch,  leil,  the  court  came  to  decide  the 
controversy,  although  it  full;  reviewed  and 
passed  upon  tlie  fundamental  isauea,  aa  ita 
obvious  duty  required  it  to  do,  and  fixed 
the  principal  sum  due  by  the  state  of  West 
Virginia  to  the  state  of  Virginia,  in  view 
of  the  conaideiatiou  due  to  the  parties  aa 
statee,  and  that  tlie  cause  was,  as  then  said, 
"no  ordinary  commercial  suit,  but,  . 
a  quasi -international  difference  referred  to 
this  court  in  reliance  upon  the  honor  and 
constitutional  obligations  of  the  states  con- 
cerned rather  than  upon  ordinary  reme- 
dies," the  cont''Overay  waa  not  completely 
and  irrevocably  disposed  of,  but  was 
open  for  a  time  not  specified,  to  the  end 
that  any  clerical  errors  that  might  have 
crept  into  the  caleulationa  of  the  sums 
could  be  corrected,  and  to  give  the  states 
time  to  consider  the  subject  of  liability  for 
interest  in  the  light  of  what  had  been  de- 
cided, and  to  agree  aa  to  the  rate  and  period 
of  the  interest  to  be  paid  on  the  principal 
sum  which  was  determined.  220  U.  S.  I, 
6S  L.  ed.  353,  31  Sup.  Ct.  Rep.  330. 

On  the  convening  of  tbe  court  in  the  fol- 
lowing October,  1911,  a  motion  was  made 
on  behalf  of  the  state  of  Virginia  to  proceed 
at  once  to  a  final  decree.  Listening  to  the 
suggestion  of  the  state  of  West  Virginia  to 
tbe  ellect  tuat  it  desired  further  time  to 
consider  the  subject,  and  in  view  of  the 
public  considerations  wliieh  bad  prcvailod 
viben  the  decree  was  entered,  the  motion 
of  Virginia  was  overruled.  222  U.  S.  17,  66 
L.  ed.  71,  32  Sup.  Ct.  Hep.  4. 

Yet  further,  when,  in  November,  1913, 
another  motion  on  tbe  part  of  Virginia  was 
made  to  act  the  case  down  to  be  finally  dis- 
posed of  at  once  upon  the  statement  that  no 
agreement  between  the  parties  was  poasible, 
again  giving  heed  to  the  request  of  West 
Virginia,  through  ita  constituted  ofUcera, 
for  a  postponement  for  a  stated  time,  and 
to  the  statement  that  they  were  engaged  In 
on  honest  endeavor  [120]  to  deal  with  the 
controvert,  and,  if  possible,  to  come  to  an 
agreement  as  to  tbe  subjects  left  open,  tbe 
motion  of  Virginia  was  again  refused  (231 
D.  B.  8S,  anU,  136,  34  Sup.  Ct.  Sep.  89),  and 
M  it  was  possible  to  give  to  the  state  of 
West  Virginia  all  the  time  which  that  sUte, 
la  resisting  the  motion,  asked,  and  yet  se- 
cure against  the  possibility  of  the  hearing 
being  carried  over  to  another  term,  the  case 
was  assigned  for  hearing  on  the  13th  of 
April  of  this  year.  When  that  day  was 
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reached,  the  stAte  of  West  Virginia,  in  ao^ 
cord  with  a  motion  filed  some  days  b^or", 
prayed  leave  to  be  permitted  to  file  a  sup- 
plemental answer  asserting  the  existence  of 
credits  which,  if  properly  considered,  would 
materially  reduce  the  sum  fixed  as  due  to 
the  state  of  Virginia,  the  said  answer  in 
addition  asserting  various  grounds  why 
interest  sbould  not  be  allowed  in  favor  of 
Virginia  and  against  VVest  Virginia  on  the 
sum  due.  Resisting  this  request,  the  state- 
of  Virginia  insists  that  the  items  embraced 
in  the  supplemental  answer  asked  to  be 
tiled  bad  in  effect  already  entered  into  tbe 
considerations  by  which  the  principal  sum 
due  was  fixed,  and  that  if  not,  the  ease 
ahould  not  be  postponed  for  the  purpose  of 
permitting  tbe  riglits  urged  in  tbe  answer 
to  be  availed  of  because  every  item  eonccm- 
.ng  such  alleged  rights  wsa  proved  in  the 
case  before  the  master,  wss  mentioned  in 
hie  report,  and  was  known  or  could  have 
been  known  by  the  use  of  ordinary  dili- 
gence by  those  representing  West  Virginia. 
And  it  is  this  controversy  we  now  come  t» 
dispose  of. 

Without  intimating  any  opinion  what- 
ever OS  to  whether  the  items  with  which  the 
proposed  supplemental  answer  deab  en- 
tered into  the  processes  of  calculation  or 
resBoning  by  which  the  sum  due  wax  pre- 
viously fixed,  and  moreover,  without  inti- 
mating any  opinion  as  to  how  far  the  items 
embraced  in  the  answer  could  serve  as  cmt- 
ita  upon  the  sum  previously  found  due,  and 
therefore  to  that  extent  reduce  the  amonnt, 
we  tbink  it  is  obvious  that  tnoat  of  the 
[121]  items  embraced  in  the  answer  were 
contained  in  the  master's  report,  and  In  any 
event  all  were  available  then  for  every 
dufonse  now  based  upon  tliem  if  their  coa- 
sideration  had  been  pressed  in  the  aspect 
and  with  the  asBcrtiont  of  right  now  made. 
The  question  then  is.  Under  these  condi- 
tions ought  the  permission  to  file  the  sup- 
plemental snswer  be  grantcdl     We  think  it 

t  be  conceded  that   in  a  case   between 
ordinary   litiganta  tbe  application  of  the 
ordinary   rules   of   legal   procedure  wontd 
render    it    impossible,    under    tbe   cirenm- 
stanees  which  we  have  stated,  to  grant  thav 
requesL     We  are  of  the  opinion,  bowercr.^ 
thst  such  concession  ougbt  not  to  be  hun^ 
controlling.     As  we  have  pointed  out,  ii^ 
acting  in  this  case  from  first  to  lost  th^M 
fact  that  the  suit  was  not  an  ordinoir  oa^M 

tming  a  difference  between  Individuol^M 
but  was  a  controversy  between  states,  I 
volving  grave  questions  of  public  Inw,  r 
terminable  by  this  court  under  the  e 
tional  grant  of  power  conferred  npoa  it  i 

t»4  V.  r 

Digilized  by  Google 


1913. 


MANHATTAN  L.  INS.  CO.  v.  COHEN. 


-the  Constitatlon,  baa  twen  the  guide  bj 
which  every  «tep  and  erety  candiuioii  tilth- 
•«rto  expressed  haa  bees  controlled.  And  w« 
-are  of  the  opinion  that  tbia  guiding  princi- 
ple should  not  now  be  loat  eight  of,  to  the 
«nd  that  when  the  caw  cornea  ultimately  to 
be  finally  and  iirerocably  disposed  of,  aa 
come  ultimately  it  must,  in  the  abeence  of 
agreement  betweco  the  parties,  there  may 
be  no  room  for  the  slightest  inference  that 
the  more  restricted  rulee  applicable  to  In- 
dividuals have  been  applied  to  a  great 
public  controveraj,  or  that  anything  bnt  the 
largest  Justice,  after  the  amplest  oppor- 
tunity to  be  heard,  haa  in  any  degree  en- 
tered into  the  disposition  of  the  caae.  This 
'Conclusion,  which  we  think  la  required  by 
the  duty  owed  to  the  moving  state,  also 
in  our  opinion  operates  no  injustice  to  the 
opposing  state,  since  it  but  affords  an 
■additional  opportunity  to  guard  against  the 
possibility  of  error,  and  thus  reach  the  re- 
volt most  consonant  with  the  honor  and 
dignity  of  both  parties  to  the  controversy. 

[122]  Because  of  these  convictions,  we 
therefore  make  the  following  order; 

Tliat  the  motion  on  the  part  of  the  state 
-of  West  Virginia  to  hie  the  supplemental 
Answer  be  and  the  same  is  hereby  granted; 
and  that  the  averments  in  such  answer  be 
And  the  same  shall  be  considered  as  trav- 
ersed by  the  state  of  Virginia;  that  the 
aubjcct-matter  of  the  supplemental  answer 
as  traversed  be  at  once  referred  for  consid- 
eration and  report  to  Charles  IC.  Llttte- 
fleld,  Esq.,  the  master  before  whom  the 
previoua  hearings  were  had,  with  directions 
to  hear  and  consider  such  eridenee  and  tes- 
timony aa  to  the  matters  set  forth  in  the 
-•npplemetttal  answer  as  the  state  of  West 
Virginia  may  deem  advisable  to  proffer,  and 
such  counter  showing  on  the  part  of  the 
atate  of  Virginia  as  that  state  may  deem 
advisable  to  maice.  The  report  on  the  sub- 
ject to  embrace  the  testimony  so  taken  and 
•Oxe  conclusiana  deduced  therefrom,  as  well 
aa  the  views  of  the  master  concerning  the 
operation  and  effect  of  the  proof  thus 
offered,  it  any,  upon  the  principal  sum 
found  to  be  due  by  the  previous  decree  of 
tbia  court.  Nothing  in  this  order  to  vacate 
or  change  In  any  manner  or  in  any  par- 
ticular the  previous  decree,  and  the  same 
to  stand  wholly  unaffected  by  the  order  now 
made  or  any  action  taken  thereunder  until 
the  examination  and  report  herein  provided 
lor  la  made  and  this  court  acts  upon  the 
«une.  It  ia  further  directed  that  the  pro- 
ceedings before  the  master  be  so  conducted 
*M  to  secure  a  report  on  or  before  the  8d 
Monday  of  October,  1914. 


[ISa]  MANHATTAN  LIFE  INSUItAKCR 
COMPANY  OP  NEW  YORK  and  United 
Statea  Fidelity  k  Guaran^  Company, 
Plffa.  in  E.-r., 


(Bee  8.  C-  Scporter'l  ed.  12^137-) 

Error  to  state  conrt  —  Federal  qvea- 
tfon  —  fall  faith  and  credit  —  deci- 
sion on  non-Frderal  gronnds. 

1.  No  question  concerning  the  full  faith 
and  credit  clause  of  the  Federal  Constitu- 
tion which  will  support  a  writ  of  error  from 
the  Federal  Supreme  Court  is  involved  in 
a  ruling  of  a  state  court  that  the  validity 
of  an  assignment  of  life  insurance  policies 
must  be  tested  by  the  law  of  the  state  of 
the  residence  of  the  insured  as  to  the  neces- 
sity of  an  insurable  interest  rather  than 
by  the  law  of  the  state  of  the  assignee's 
residence,  where  both  parties,  whoUy  inde- 

evdcnt  of  the  existence  of  an  insurable  In- 
rest,  affirmed  the  illegality  of  the  trans- 
action out  of  which  the  assignment*  of  the 
policies  grew  because  of  tlie  alleged  gam- 
bling nature  of  such  transaction,  and  the 
admitted  facts  without  dispute  established 
that  situation,  the  only  dispute  being  as  to 
the  conseqiirnces  arising  out  of  such  illegal- 
ity, as  to  which  the  defendant  in  error  alone 
suggested  that  the  consideration  of  full 
faith  and  credit  controlled. 
[For  other  reaen,  see  Appenl  mil  Error,  1405- 

152ti,  In  Digest  Sup.  Ct.  1S08.] 
E^ror  to  state  court  —  frlvolousneas  of 

Federal  question  —  validity  of  Btiatut« 

penalising  Insaranoe  companj'a  foll- 

nre  to  pay  claim. 

2.  The  contention  that  the  Teiaa  statuU 
imposing  upon  life  insurance  companies  a 
liability  to  pay  damages  and  an  attorney's 
fee  in  case  of  default  in  the  payment  of  a 
loaa  is  repugnant  to  the  provisiona  of  U. 


Note. — On  validity  of  statutory  provisiou 
For  attorney's  fee — see  note  to  Builders' 
Supply  Depot  t.  O'Connor,  17  L,R.A.(N.a.l 
010. 

On    unconstitutional    inequality    or    dia- 
cri  mi  nation  in  statutes  allowing  attorneys' 
fees — see  note  to  Farmers'  &  M.  Ins.  Co.  v. 
Dobney,  47  L.  ed-  U.  B.  821. 
Error  to  state  courts   in  cases  Involving 

questions  of  the  equal  protection  of  the 

Whether  the  equsl-protection-of-the-laws 
clause  of  U.  S.  Const.,  14th  Amend.,  con- 
stituted a  bar  to  mandamus  proceedings  in 
a  state  court.  Is  a  Federal  question.  Wil- 
liams V.  Eggleston.  170  U.  S.  3M.  42  h.  ed. 
1047,  18  Sup.  Ct.  Rep.  S17. 

A  case  presents  a  Federal  onestion  where 
the  defense  of  the  denial  of  the  equal  pro- 
tection of  the  laws  guaranteed  by  uT  S. 
Const.,  14th  Amend.,  is  invoked,  and  Is  at 
least  plausible  on  its  face.  Americaji  Sugar 
Ref.  Co.  v.  Louisiana,  179  U.  a  8»,  4S  L. 
ed.  lltt,  21  Eup.  Ct.  Sep.  48. 
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8.  Canity  Kth  Amende  has  been  to  (ore- 
cloied  by  prior  decision!  as  not  to  lerve  aa 
the  basis  ol  ■  writ  of  error  from  the  Fed- 
eml  Supreme  Court  to  a  state  court  to  re- 
view ■  judgment  enforcing  such  statutory 
penaltj  and  damage*,  whidi  testi  upon  the 
premise  that  the  payment  of  the  lou  t«  one 
of  two  adrene  claimanta  was  one  wbich 
took  the  inaurance  company  out  of  the 
category  of  a  mere  stakeholder,  leelting  to 
diachargc  his  duty  in  good  faith,  and  placed 
it  in  the  position  of  a  persoQ  espousing  the 
cause  of  one  as  against  the  other,  and  there- 
by subjecting  himself  to  the  legal  conie- 
quencea. 

llToc  otlier  rasea,  see  Appeal  sod  Error,  1110- 
113T;   (.'ouatitutloQal  Law,   IT.  a,  «,  In   Dl- 
geat  Sup.   Ct.  1906.] 
Error   to   state  court  —   Federal   ques- 
tion ^  local  or  (eneral  law.' 
3.  Ihe    action    of    a    atate   court    in   de- 

The  question  must  be  a  real  and  substan. 
tial  one  (see  noU  to  Onield  t.  New  York,  , 
N.  H.  A  H.  R.  Co.  61  L.  ed.  U.  B.  231). 

The  contention  that  a  state  railroad  com-  , 
miasioner  was  denied  the  equal  proteotiou 
of  the  laws  by  his  t^porary  suspension 
from  office  by  the  governor  of  the  state  b; 
proceedings  taken  in  accordance  with  the 
state  laws  and  Constitution  is  too  unfound- 
ed in  substance  to  confer  jurisdiction  on  the 
Supreme  Court  of  the  United  States,  where 
there  was  not,  by  reason  of  the  statute  and 
the  proceedings  under  it,  a  plain  and  sub- 
stantial departure  from  the  fundamental 
priDciples  upon  which  the  government  la 
based.  Wilson  v.  North  CaroUna,  IQQ  U. 
S.  SiO,  it  L.  ed.  665.  ]8  Sup.  Ct.  Rep.  i35. 

And  the  claim  that  a  forfeiture  of  the 
charter  of  a  waterworks  company  for  main- 
taining illegal  rates  by  a  decree  of  a  state 
court  after  full  hearing  by  all  parties  in 
a  proceeding  by  quo  warranto  denied  the 
company  the  equal  prottiction  of  the  laws, 
because  by  its  cbarter  mnndamus  was  pre- 
scribed as  the  remedy  for  illegal  rates,  is 
so  clearly  without  color  of  foundation  as 
to  give  tbe  Supreme  Court  of  the  United 
States  no  jurisdiction  to  review  such  decree. 
New  Orleans  Waterworks  Co,  v.  Louisiana, 
185  U.  S.  330,  4a  L.  ed.  036,  22  Sup.  Ct.  Rep. 
081. 

And,  apparently  because  of  the  obvious 
want  of  merit  in  the  contention  that  a  rail- 
road corporation  was  deprived  of  its  rights 
under  U.  B.  Const.,  14th  Amend.,  by  enforc- 
ing a  claim  against  it  by  mandatory  injunc- 
tion, instead  of  by  another  and  summary 
torin  of  action,  the  court,  in  Iowa  C.  R.  Co. 
V.  Iowa,  160  U.  S.  389,  40  U.  ed.  407,  16 
Bup.   Ct.  Rep.  344,  dismissed,  for  want  of 

i'urisdiction,  a  writ  of  error  to  review  a 
udgment  of  a  state  court  compelling  a 
railroad  company  to  operate  its  rood. 


the  Federal  Supreme  Court,  Is  not  involved 
In  a  contention  that  riparian  owners  were 
denied  the  equal  protection  of  the  laws  by 
the  decision  of  a  state  court  awarding  a 
municipaUty  paramount  rights  in  the  water* 
of  the  stream  under  Spanish  and  Mexican 
I34t 


Glaring    an    assignment    of    life   i 

polidea  to  be  void  because  of  the  gamblii^ 
nature  of  the  contract,  while  permitting  tha 
assignor  to  retain  the  price  paid  for  audi 
assignment,    does    not    involve    a    Federal 

Juestion  which  will  support  a  writ  of  error 
roM  the  Federal  Supreme  Court,  wher» 
such  action  was  involved  in  and  eontrollfd 
by  tbe  court's  ruling  concerning  the  allied 
nature  of  the  transaction,  and  tbe  appU* 
cable  principle*  of  both  lo«l  and  general 


laws,  confirmed  by  the  United  SUbea  to  tha 
municipality  as  ths  successor  of  a  Spanish 
pueblo.  Los  Angeles  Farming  ft  Mill.  Ca> 
T.  Los  Angelea,  217  U.  S.  217,  G4  L.  ed.  730, 
30  Sup.  Ct.  Rep.  452. 

But  the  contention  that  the  eiemptioB 
of  banks  or  trust  companies  and  bona  fide 
mortgagees  from  the  operation  of  Conn.  Pub. 
Acts  1S07,  chap.  E3S,  prohibiting  exacting 
more  than  15  per  cent  on  loans,  or  accept- 
ing a  note  for  a  greater  amount  than  that 
actually  loaned,  with  intent  to  evade  this- 
provision,  denies  the  equal  protection  of 
the  laws  guaranteed  by  U.  S.  Const.,  ]4tb 
Amend.,  is  not  so  clearlv  lacking  In  merit 
as  not  to  serve  as  the  oasis  of  a  writ  of 
error  from  the  Federal  Supreme  Court  t» 
a  state  court.  Grilfith  v.  Connecticut,  81B 
U.  S.  603,  G72,  64  L.  ed.  IISI,  11G6,  SI 
Sup.  Ct.  Rep.  132,  134. 

Ibe  question  must  not  be  merely  an  ab- 
stract or  moot  one.  Hence,  a  taxpayer  wlio 
admits  that  his  own  tax  is  correct  cannot, 
on  the  ground  that  he  will  be  denied  the 
equal  protection  of  the  lawa,  contrary  t» 
the  14tti  Amendment  of  the  Constitution  erf 
the  United  States,  hsve  a  writ  of  error  from 
the  United  States  Supreme  Court  to  review 
a  construction  by  the  supreme  court  of  the 
state  of  the  statutes  thereof,  a«  exempting 
in  wliole  or  in  part  certain  corporations 
from  the  payment  of  taxes.  Missouri  t. 
Dockery,  ISl  U.  S.  165,  48  L.  ed.  133,  0» 
L.R.A.  57J,  24  Bup.  Ct.  Rep.  63. 

One  who  has  not  availed  himself  of  tbe 
opportunity  to  appeal  and  be  heard  upo* 
the  question  of  classification  which  is  af- 
forded by  a  municipal  ordinance  providing 
for  the  licensing  of  occupations  ia  not  in  a 
position  to  urge  upon  the  Federal  Supreme 
Court,  upon  writ  of  error  to  a  state  court, 
that  he  has  been  unjustly  and  illegally  dis- 
criminated against  in  the  actual  operaliov 
of  tbe  ordinance,  in  that  he  has  been  cUsai- 
fied  in  such  a  manner  as  to  subject  him  and 
his  business  to  a  higher  tax  as  a  conditio* 
of  issuing  to  him   a  license  than   that  re- 

Juired  of  many  others  in  the  same  buslneai. 
iradley  v.  Richmond,  227  U.  S.  477,  67  L. 
ed.  603,  33  Sup.  Ct.  Rep.  318. 
But  the  fact  that  there  are  no  rcaident 
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IN  ERROR  to  the  Conrt  of  avil  Appeals 
for  the  Fourth  Supreme 'Judlcia^l  District 
ol  the  Sttite  of  Tazu  to  rcTiew  a  jndgmeat 
whieta  affirmad  ■  judgment  of  the  Dietrict 
Court  of  Harrie  Couotf,  in  that  state,  en- 
forcing the  at^tutory  Habllitj  of  an  innir- 
ance  companj'  for  damagea  and  attornefa' 
feea  becauM  «f  ita  failure  to  pay  a  claim. 
Diamiawd  for  want  of  jurladiction. 

See  aame  caae  below,  —  Tex.  Civ.  App. 
— ,  139  8.  W.  El. 

Statement  by  Ur.  Chief  Justice  White; 

The  defendant  in  error  waa  the  plaintiff 
below,  and  lued  tbe  Manhattan  Life  Insur- 
ance Company,  which  we  shall  speak  of  at 
the  company,  on  two  policies  on  the  life 
of  Jacob  Cohen  in  hia  own  favor,  written 

mortgagees  in  a  particular  case  doea  not 
make  the  question  of  disc  rim!  nation  between 
nonresident  and  resident  mortgagees  by  a 
state  statute  a  merely  abstract  or  moot  ques- 
tion, so  as  to  preclude  a  decision  aBalnat  the 
raJidity  of  the  statute  on  writ  of  error  to 
a  state  court,  if  such  statute  maliee  a  dis- 
crimination against  nonresident  mortgagees 
with  respect  to  siiaring  in  tbe  distribution 
of  the  assets  of  an  insolvent  foreign  corpora- 
tion. Sully  V.  American  Nat.  Bank,  178 
U.  S.  289,  44  L.  ed.  10T2,  20  Sup.  Ct.  Rep 
935. 

And  the  enactment  by  a  state  of  a  new 
inheritance  tax  law  after  a  decision  'ot  the 
higbeet  court  of  the  state  sustaining  the 
previous  legislation  on  that  subje^  b>> 
against   the  contention  that  it  denied   the 

aual  protection  of  the  laws  guaranteed  by 
S.  Const.,  I4th  Amend.,  does  not  convert 
such  Federal  question  into  a  moot  question, 
BO  as  to  preclude  a  review  in  the  Supreme 
Court  of  the  United  SUtes,  unless  it  is  ob- 
vious that  such  new  legislation  relieved  the 
plaintiffs  in  error  from  their  obligations 
under  the  earlier  law.  Campbell  v.  Cali- 
fornia, £00  U.  S.  ST,  50  L.  ed.  382,  2S  Sup. 
Ct.  Bep.  182. 

The  qneation  must  be  adequately  present- 
ed to,  and  decided  by,  the  state  court,  or 
the  Federal  Supreme  Court  will  be  without 
jurisdiction.  (See  note  to  Mutual  L,  lua 
Co.  V.  McOrew,  63  LJEt-A.  33.) 

An  allegation  that  a  statute,  as  con- 
strued by  the  conrt,  is  In  violation  of  the 
Constitution  of  the  state  and  of  the  United 
States,  made  In  a  motion  to  set  aside  a 
judgment  on  an  agreed  case  which  presents 
no  issue  as  to  the  validity  of  the  statute, 
is  not  Buflicient  to  present  a  Federal  ques- 
tion on  the  theory  that,  as  the  proper  con- 
struction of  the  statute  has  been  deflnitivcly 
settled,  it  can  be  seen  that  the  statute  as 
thus  construed  denies  the  equal  protection 
of  the  laws.  Louisville  k  N,  R.  Co.  v. 
LouiBvillc,  188  U.  8.  709,  41  L.  ed.  1173, 
17  Sup.  Ct.  Rep.  7fS. 

Objections  to  the  valnation  of  national 
bank  stock  for  taxsttoa,  as  being  In  excess 
of  the  actual  value,  exorbitant  and  unjust, 
and  not  in  proportion  to  other  like  personal 
58  Ii.  cd. 


in  1893,  in  Texas,  where  Cohen  resided,  the 
company  then  doing  buainesa  In  that  state 
through  an  agency.  It  waa  averred  that 
although  the  company  hod  admitted  liabil- 
ity on  the  policies,  it  had  not  paid  the  loss, 
and  was  therefore  responsible  [1X4]  not 
only  for  the  sum  due  insured,  with  interest, 
but  abo  for  12  per  cent  as  statutory  penalty 
or  damages,  and  11,000  attorneys'  fe^s. 

The  answer  denied  liability  to  the  plain- 
tiff. It  admitted  issuing  the  policies,  but 
averred  that  in  1907  the  Insured,  Cohen, 
borrowed  (875  on  each,  and  pledged  the 
policies  aa  security,  which  loans  were  un- 
paid. It  was  averred  that  in  July,  1007, 
Cohen  sold  to  Hilsman,  of  Atlanta,  Georgia, 
his  interest  in  the  policies,  and  executed 
assignments  and  orders  on  the  company  to 

property,  but  grossly  in  excess  thereof,  and 
conatituting  unfair  and  unequal  taxation, 
do  not  raise  any  Federal  question  which  will 
sustain  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court,  where  no 
mention  of  the  national  bank  act  was  made, 
nor  of  any  right  or  privilege  claimed  under 
it,  and  the  provisions  ol  the  Unit«d  States 
Revised  Statutes  were  not  invoked,  by  nnme 
or  otherwise,  and  there  was  no  assertion 
that  the  local  statutes  under  which  the  as- 
sessment was  made  were  repugnant  to  the 
terms  of  U.  S.  Rev.  Stat.  §  SSID,  U.  S,  Comp. 
Stat.  14101,  p.  asOi,  or  to  the  Federal  Con- 
stitution. First  Nat.  Bank  v.  Estherville, 
215  U.  S.  341,  M  L.  ed.  £23,  30  Sup.  Ct. 
Rep.  152. 

The  judgment  of  the  Ohio  supreme  court 
upholding  the  validity  of  the  provisions  of 
the  free  banking  act  of  March  21 ,  1851.  S  30. 
as  amended  April  24,  187S,  under  which  an 
indictment  bad  k>een  found  against  the 
cashier  of  a  bank  incorporated  under  that 
act,  in  the  face  of  the  objection  that  such 
section,  by  subjecting  offieera  of  institutions 
eo  incorporated  to  criminal  liability,  when 
oRicers  of  other  banking  litHtitiitions  fruilty 
of  similar  acts  are  not  so  subjected,  denies 
the  equal  protection  of  the  laws,  cannot  be 
reviewed  by  the  Federal  Supreme  Court, 
where  the  failure  of  the  state  court  to  flle 
an  opinion  leaves  it  doubtful  whether  that 
court  may  not  have  held  that  the  words 
"any  banking  company,"  as  used  in  the 
section  in  i^nestion,  embrace  all  banking 
institutions  in  the  state,  whether  incorpor- 
ated under  the  free  banking  act  or  not. 
Bachtel  v.  Wilson,  204  V.  8.  30,  SI  L.  ed. 
357,  27  Sup.  Ct.  Rep.  243. 

lie  decision  in  the  opinion  of  the  highest 
state  court,  in  reviewing  a  conviction  of 
crime,  of  questions  respecting  due  process 
of  law,  the  equal  protection  of  the  laws,  and 
cruel  and  unusual  punishment,  will  not  con- 
fer jurisdiction  on  the  Supreme  Conrt  of 
the  United  States  of  a  writ  of  error  to  the 
state  court,  in  the  absence  of  any  claim  to 
protection  under  tbe  Federal  Constitution 
made  therein.  Howard  v.  Fleming.  101  U. 
S.  126,  48  L.  ed.  121,  24  Sup.  Ct.  Rep.  40. 

A   decision  upon  a   Federal  question   re- 
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deliver  the  polieka  to  him  on  p«yment  of 
the  dcbta  for  whicli  tiiey  were  pledged. 
Iheae  documenta  were  knneied  to  the  an- 
Birer.  Tbe  origin  &nd  courte  of  the  negotia- 
tiOD  vhich  ultimated  in  the  auigDmeatt 
were  tliu*  stated:  Hilsinaii  had  an  agent  at 
San  Antonio,  Texai,  where  Cohen  lived. 
Ihe  tranftactioni  "were  begun"  and  "defl- 
nltel;  agreed  upon"  between  Cohen  and  the 
«gent,  "the  agreement  being  that  Jiliman 
would  paj  Jacob  Coheo  $400  for  hji  equit; 
in  said  policiei,  whereupon  Cohen  wired 
Hilsman  to  send  papers,  and  the  following 
correipondence,  bj  letter  and  telegram, 
passed  between  them."  Hilsman  in  answer 
Co  the  flrst  telegram  from  Cohen  wrote,  in- 
closing him  aEsignmenti  of  the  polity  and 
necessary  notices  to  the  company,  with 
direct  ion  a  for  their  execution,  and  asking, 
beaides,  for  certain  papers  which  he  re- 
4]uircd  to  ahow  Cohen's  ownership  free  from 
the  claims  of  other  persona,  the  letter  end- 
ing with  the  statement,  "Send  all  the  papers 
that  are  herewith  inclosed,  duly  executed, 
in  a  lealed  envelop,  with  this  draft  attached 
{evidently   the   draft   for   the   price),   and 

■pecting  the  constitutional  guaranty  of  the 
equal  pratection  of  the  laws  ii  involved  in 
the  ruling  of  a  state  court  upon  a  motion 
to  i^uash  an  Indictment  because  of  the  ex- 
clusion of  negroes  from  the  grand-jury 
lists,  by  which  such  motion,  though  but  two 
printed  octavo  pages  in  length,  was  struck 
from  the  flies  under  the  color  of  local 
practice,  for  prolixity,  because  it  contained 
an  allegntion  that  certain  provisions  of  the 
newly  adopted  state  Constitution,  claimed 
to  have  the  effect  of  disfranchising  negroes 
because  of  their  race,  woriced  as  a  reason 
and  consideration  in  the  minds  of  the  jury 
commiaaioners  for  their  action.  Bogers  t. 
Alabama,  192  U.  S.  220,  48  L.  ed.  417,  24 
Sup.  Ct.  Rep.  257. 

The  whole  merits  of  the  controversy  are 
not  open  for  consideration  by  the  Federal 
Supreme  Court  merely  because  the  record 
in  the  state  court  presents  a  question  as  to 
the  denial  of  the  equal  protection  of  the 
laws.  (See  note  to  Misaouri  ex  rel.  Hill  v. 
Dockery,  G3  L.R^.  671.) 

The  decision  of  the  supreme  court  of  a 
state  that  it  is  competent  on  a  new  assess- 
ment to  determine  questiona  of  bcncRt  from 
the  proof,  even  though  in  so  doing  a  dif- 
ferent result  would  be  reached  from  that 
which  had  been  arrived  at  when  a  former 
aueaament  which  has  been  set  aside  was 
made,  decides  merely  a  local  question,  which 
cannot  be  considered  in  reviewing  the  judg- 
ment of  the  state  court.  Lombard  v.  West 
Chicago  Park  Comra.  181  U.  S.  33,  45  L. 
ed.  731,  81  Sup.  Ct.  Kep.  507.  The  eourt 
Mid :  "The  theory  tying  at  the  foundation 
of  all  the  arguraenta  advanced  to  show  that 
the  cottrt  below  eommitted  error  of  a  Fed- 
eral natnr*  la  this,  and  nothing  more:  that 
the  equal  protection  of  tho  laws  was  de- 
nied by  tlM  raprema  eonrt  of  Illinois  be- 
SS4S 


upon  arrival,  il  in  good  aliapa,  we  will  duly 
honor."  Cohen  •  replied  by  letter,  expUn- 
ing  that  he  did  not  liave  particular  paper* 
which  had  been  asked  for,  but  had  others 
which  he  thought  were  their  equivalent,  and 
proposing  to  execute  the  assignment  and  send 
these  papers,  the  letter  concluding  with  ths 
statement,  "if  this  meets  with  your  approv- 
al, please  wire  me  ^ipon  receipt  of  this  letter, 
and  I  [IZS]  shall  forward  papers."  Hils- 
man answered  by  telegram  favorably,  and 
conflrmed  it  by  letter,  saying  that  if  the 
papers  were  sent,  "we  will  promptly  honor 
the  draft,  provided  the  papera  are  in  good 
shape."  On  the  day  the  telegram  last  re- 
ferred to  was  received,  Cohen  transmitted 
the  executed  papers  with  the  aecompanyiag 
documents  by  mail,  saying,  "I  beg  to  in- 
close all  documents  .  .  .  which  I  trust 
you  will  find  correct,  and  will  honor  my 
draft  for  S460  altnrhcd  to  these  documents." 
The  answer  specifi cully  alleges  that  the 
draft  was  sent  from  &in  Antonio  for  col- 
lection through  a  bank  in  that  place,  and 
as  the  answer  states  that  the  drslt  wai 
attached  to  the  papers,  and  this  conformed 

cause  that  court,  although  it  treated  the 
assessing  ordinance  as  invalid  for  the  pur- 
poses 01  the  first  assessment,  upheld  thai 
ordinance  as  valid  for  the  second  assessment. 
This  but  asserts  that,  because  it  is  consid- 
ered that  there  was  inconsistency  In  the 
reasoning  by  which  the  supreme  court  of 
lllinoia  sustained  its  conclusion,  therefore 
the  equal  protection  of  the  laws  was  denied. 
If  the  proposition  as  thus  understood  was 
held  to  be  sound,  as  it  cannot  be,  every  case 
decided  in  the  courts  of  laat  resort  of  the 
several  statee  would  be  subject  to  the  r*- 
visory  power  of  this  court  wlierever  thi 
losing  party  deemed  that  the  reasoning  by 
which  Uie  state  court  had  been  led  to  deci^ 
adversely  to  his  rights  waa  inconsistent 
with  the  reasoning  previonsly  announixd  If 
the  same  court  in  former  case*.  In  thiu 
stating  the  ultimate  deduction  to  which  the 
proposition  necessarily  leads,  we  do  not  wisk 
to  be  understood  as  implying  that  we  think 
the  reasoning  upon  which  the  supreme  coort 
of  the  state  of  Illinois  placed  its  decisioa 
in  this  case  is  amenable  to  the  inconaistaMT 
which  it  is  insisted  it  eubodiea.  As  thst 
consideration  is  wholly  beyond  the  pale  of 
our  joriadiction,  we  have  not  even  ap- 
proached  its  consideration." 

Whether  or  not  discrimination  against 
negroes  because  of  their  race  or  color  was 
practised  by  the  jury  commissioner*  in  the 
selection  of  grand  and  Mtit  juror*  i*  » 
question  of  fact,  the  decision  of  which  bT 
the  state  court  is  conelnaive  on  the  Federsl 
Supreme  Court,  on  writ  erf  error,  onlesa  n 
grossly  wrong  as  to  amount  to  an  infiM- 
tion  of  the  Federal  ConatitutfoD.  Thomat 
V.  TeTsa,  212  U.  8.  2T8,  6S  I^  ed.  S12,  V 
Sup.  Ct.  Rep.  393.  (See  also  note  to  Smil? 
V.  Kansas,  49  L.  ed.  U.  B.  Hd.) 

The  oraduaitM  of  a  atate  eonrt  that  ■ 
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to  the  iiutni«tioiii  which  we  have  Been 
were  given  by  Eilenuui  ta  Cohen,  the  ad- 
■wer  therefore  in  effect  averred  that  the 
papers  and  draft  were  delivered  to  a  bank 
in  San  Antonio,  to  be  trauemttted  to  At- 
lanta, the  papen  to  be  delivered  to  Hilsman 
if,  after  eiamiaation,  he  found  the  papers 
•■tiifactorr  and  paid  the  draft.  The  an- 
ewer  then,  in  paragraph  8,  contained  the 
following  aTermenta: 

"Said  Jacob  Cohen,  HiUmaD,  and  his 
aaid  agent,  were  engaged  in  apeculativa 
traneactiona,  and  said  auigninniti  were 
made  aa  a  part  of  and  in  connection  with 
a  certain  tranaaction  in  what  la  commonl; 
called  'cotton  futurea,'  the  money  being  paid 
to  and  received  and  used  b]r  Jacob  Cohen 
to  apcculate  in  the  future  price  of  cotton, 
without  its  being  contemplated  that  there 
would  be  actual  delivery  thereof,  or  bargain 
and  tale,  and  aaid  Hilsman  or  bia  aaid 
■gent,  being  interested  in  the  transaction, 
and  the  purpoae  of  the  transaction  being 
known  by  all  tht  partlee,  which  purpose  waa 


carried  into  effect,  through  the  laid  agency 
of  J.  H.  Bilamaii  and  J,  H.  Hilaman,  ha 
being  engaged  In  the  brokeraga  buaineu.'* 
It  waa  avetred  that  after  the  death  of 
Cohen,  both  hta  executor  and  Hilamaa,  aa 
owner*  of  the  poUdea,  made  demand  upon 
the  company  for  payment;  that  the  company 
admitted  liability  to  aomeone,  and  almply 
proteawd  Ita  [126]  desire  to  have  the  mat- 
ter aa  to  who  was  owner  of  the  polioiea  aet< 
tied  so  that  it  might  make  payment  with 
safety.  To  reach  this  result  It  was  alleged 
that  an  unaucceeaful  effort  was  made  to 
have  the  parties  agree  to  appear  in  a  auJt 
where,  aa  to  both  of  them,  the  company 
admitting  liability,  their  rights  might  have 
been  determined;  and  that  failing  in  this 
respect,  and  being  advised  that  under  the 
law  of  Qeorgia,  where  the  assignment  to 
HilBman  was  made,  it  was  legal,  and  there- 
fore bia  claim  was  valid,  aa  the  moat  ex- 
peditious way  of  clearing  up  the  matter  the 
company  paid  Hilsman,  and  took  from  him 
an  indemnity  bond.  While  admitting  that 
before  the  assignment  and  at  the  time  of  its 


tax  Is  uuiform,  within  the  meaning  of  the 
requirement  of  the  slate  Conatitutioo,  when 
it  is  equal  upon  all  persons  belonging  to 
the  deacribed  class  on  which  it  la  imposed, 
is  not  open  to  review  upon  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  the  state  court,  Armour  Packing 
Co.  V.  Lacy,  200  V.  8.  ESC,  SO  L.  ed.  461, 
26  Sup.  Ct.  Hep.  232. 

The  construction  given  by  the  state  courts 
to  Tex.  act  May  25,  ISSO,  as  removing  the 
discriminatory  features  of  prior  anti-truat 
laws,  is  conclusive  mi  the  Federal  Supreme 
Court  in  determining,  on  writ  of  error  to 
the  state  court,  whether  such  statute  denies 
the  equal  protection  of  the  laws.  Xational 
Cotton  Oil  Co.  V.  Texas,  1B7  U.  S.  IIG,  49  L. 
ed.  698,  26  Sup.  Ct.  Rep.  379. 

In  Yick  Wo  v.  Hopkins,  US  U.  S.  350, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064,  the 
question  presented  on  a  writ  of  error  to 
a  state  court  waa  whether  due  process  of 
law,  or  the  equal  protection  of  the  laws, 
was  denied  the  Chinese  by  proceeding  under 
certain  municipal  ordinances  providing  that 
It  should  be  unlawful  lor  any  person  to 
engage  in  the  laundry  business  in  wooden 
buildings  within  the  corporate  limits  "with- 
out having  first  obtained  the  consent  of  the 
board  of  eupervisora."  The  atate  court  con- 
sidered these  ordinances  as  vesting  in  the 
boird  of  supervisors  a  not  unusual  dis- 
ereUon  in  granting  or  withholding  their  as- 
sent to  the  use  of  wooden  buildings  as 
laundries,  to  be  exercised  In  reference  to 
the  circumstances  of  each  case,  with  a  view 
to  the  protection  of  the  public  against  the 
dangers  of  fire.  The  Federal  Supreme  Court, 
however.'held  that  the  power  conferred  by 
these  ordinancM  was  a  naked  and  purely 
arbitrary  power,  achnowledgins  neither 
guidance  nor  restraint.  "The  determina- 
tion of  tb*  qoMtlon  whether  the  proeeed- 
BS  li.  «d. 


ings  under  these  ordinances  and  in  enforce- 
ment of  them  are  in  conflict  with  the  Con- 
stitution and  laws  of  the  United  States," 
said  Mr,  Justice  Matthews,  in  delivering 
the  unanimous  opinion  of  the  court,  "neces- 
sarily Involves  the  meaning  of  tlie  ordinanca 
which,  for  that  purpose,  we  are  required  to 
ascertain  and  adjudge." 

It  is  the  duty  of  the  Supreme  Court,  by 
the  I4th  Amendment,  in  a  case  properly  be- 
fore it,  to  inquire  whether,  in  the  adminis- 
tration of  the  criminal  laws  of  a  state,  it  is 
sought  arbitrarily  to  deprive  any  person  of 
his  liberty  or  property,  or  to  refuse  him 
the  equal  protection  of  the  laws;  and  such 
inqui^  is  not  precluded  or  ended  by  the 
mere  fact  that  the  judgment  complained  of 
waa  rendered  by  a  state  court  pursuant  to 
a  state  statute.  Hodgson  v.  Vermont,  168 
U.  B.  202,  42  L.  ed.  461,  IS  Sup.  Ct.  Rep. 
80. 

On  the  general  subject  of  writs  of  error 
from  United  States  Supreme  Court  to  stat« 
courts — see  notes  to  Hsrtin  v.  Hunter,  4 
L.  ed.  U.  S.  ST;  Hamblin  v.  Western  Land 
Co.  37  L.  ed.  U.  8.  267 ;  Re  Buchanan,  30 
L.  ed.  U.  S.  8B4;  Kipley  v.  Illinois,  42  L.  ed. 
U.  S.  BBS. 

On  what  adjudications  of  state  courts 
can  be  brou^t  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  «rror 
to  those  oonrta — see  note  to  Apex  Transp. 
Co  V.  Qarbade,  02  LJt.A.  613. 

On  how  and  when  questions  must  be  ralsefjl 
and  decided  in  a  state  court  in  order  to 
make  a  ease  (or  a  writ  of  error  from  the 
Supreme  Court  of  the  United  SUtea — see 
note  to  Mutual  L.  In*.  Co.  v.  Mc3rew,  03 
L.R.A.  33. 

On  review  of  decisions  of  state  oourts 
presenting  the  question  of  full  faith  and 
rredit — see  note  to  Allen  V.  Alleghany  Co. 
48  U  ed.  U.  S.  661. 
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deliTery  HiliniBii  hwl  no  ioterMt  wbmtevn 
in  the  li/e  of  Coben,  it  wm  nerertheleM 
aveired  th^t  the  aaaignment  of  the  polictu 
wiA  valid  and  authorized  under  tiie  laws  of 
tht  (tatet  of  Qeorgu  and  New  York.  Aver- 
ring,  moreoter,  that  all  the  acta  of  the  com- 
pany in  the  premiKt  bad  been  in  good  faith, 
and  aroM  not  from  anj  deaiie  to  deny  lia- 
bility, but  limply  from  an  honest  purpose 
to  have  it  determined  who  owned  the  clainii 
under  the  policy.  It  nrai  asserted  that  there 
could  be  in  no  erent  any  liability  tor  in- 
terest by  way  of  damages  and  for  the  at- 
torneys' fees  as  prayed. 

By  leave  the  plaintiff  amended  his  peti- 
tion "in  replication  and  answer  to  .  .  . 
the  answer  of  the  defendant,  Manhattan 
Life  Insurance  Company,"  and  asserted, 
among  other  things,  that  the  assignments 
of  the  policies  allied  in  the  answer  were 
void  upon  two  distinct  grounds:  (1)  Be- 
cause "under  and  hy  virtue  of  the  laws  of 
the  sUte  of  Texas,  the  state  of  New  York, 
and  the  state  of  Georgia,  and  each  of  them, 
an  assignment  of  a  life  insurance  policy  to 
a  person  without  insurable  interest  in  the 
life  of  the  insured  is  invalid  and  not  bind- 
ing upon  the  assignor  or  his  representative." 
(2}  Because  "said  alleged  assignments  of 
the  policies  of  insurance  sued  upon  herein 
are  invalid  and  not  binding  npon  it,  and  were 
without  legal  consideration  under  [127]  the 
laws  of  the  state  of  Texas,  the  state  of 
Kew  York,  and  the  state  of  Qeorgia,  for 
thin:  that  at  the  time  that  said  assign- 
ments and  each  of  them  were  nrnde,  exe- 
cuted, and  delivered,  that  the  said  Jacob 
Cohen,  J.  H.  Hileman,  and  his  said  agent, 
were  engaged  in  speculative  transactions, 
and  that  said  asBignments  and  each  of  them 
were  made  as  a  part  of  and  in  connection 
with  the  said  transactions  in  what  is  com- 
monly called  'cotton  futures,'  the  money 
being  paid  to  and  received  and  used  by  the 
said  Jacob  Cohen  to  speculate  in  future 
prices  of  cotton  without  its  being  contem- 
plated that  there  would  be  actual  delivery 
thereof,  or  bargain  and  sale;  the  said  Hila- 
man  and  his  agent  tieing  interested  in  the 
transaction,  and  the  purpose  of  the  trans- 
action being  at  and  before  the  time  known 
to  and  by  all  the  parties,  which  said  pur- 
pose*waB  carried  into  effect  through  the  said 
agency,  J.  H.  Bilsman  and  J.  H.  Hileman, 
be  being  engaged  at  that  time  In  the  broker- 
age business;  all  of  which  said  facte  were 
well  known  to  the  defendant  insurance  com- 
pany at  and  before  the  time  that  it  paid 
the  said  policies  to  the  said  Hilsman,  as  In 
its  said  answer  alleged  and  set  forth." 

For  the  purpose  of  the  trial  by  the  court 
without  a  jury  a  written  statement  of  facts 
was  agreed  to  by  both  parties  in  the  form 
of  petitioner's  case,  the  case  of  the  defend- 
aat  eompaaj,  and  the  reply  of  the  petition- 
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er.  The  statement  of  the  plaintiff  admitted 
the  issue  of  the  policies,  the  lending  of  the 
money  by  the  company,  and  the  pledging  ol 
the  policiei  to  teeure  it,  the  tranafej  or 
assignment  by  Cohen  for  the  conaideiatlasi 
we  have  stated,  and  nnder  the  dreiiBt- 
stances  which  we  have  detailed,  the  gam- 
bling nature  of  the  transaction  being  ex- 
pressly stated  in  accordance  with  ths 
averment  of  the  answer  of  the  company, 
and  with  the  all^ation  of  the  amended 
pleading  of  the  plaintiff,  the  death  of 
Cohen,  the  claim  of  both  parties  on  tb* 
insurance  company,  the  effort  of  the  com- 
pany to  secure  a  suit  to  which  both  the 
claimants  should  be  parties  in  order  to 
[IS8]  relieve  it  from  responsibility,  its  fail- 
ure to  secure  that  result,  and  its  payment  tc 
Hilsman  of  the  amount  upon  the  giving  bf 
him  of  indemnity,  all  substantially  as  al- 
leged in  the  pleadings  we  have  stated.  Ths 
agreed  facts  contained  this  statement: 

"It  was  not  the  purpose  of  the  insoranM 
company  to  contest  or  delay  payment,  and 
the  payment  to  Hilsman  was  made  under 
the  circumstances  above  set  out.  It  is  not 
the  purpose  of  this  agreement  to  determine 
how  far,  if  at  all,  the  facta  in  respect  to 
notice  and  good  faith  are  material  iMnea  in 
this  case,  that  being  deemed  a  quesUos  d 
law;  nor  is  this  agreement  to  be  construed 
as  admitting  as  a  matter  of  law  that  Hils- 
man had  any  right  to  said  policy  or  thsii 
proceeds,  or  that  said  payment,  or  any  part 
thereof,  was  rightfully  made  to  him.  It 
is,  however,  agreed  as  a  tact  tlutt  Hilsman 
has  not  been  repaid  said  sum  of  94S0,  asd 
the  insurance  company  has  not  been  repaid 
the  amount  of  said  loan,  except  aa  ahon 
stated,  and  that  nothing  has  yet  been  paid 
to  the  plaintiff." 

The  company,  as  part  of  its  case,  intro- 
duced certain  statutes  of  the  state  of  0«oi- 
gia  and  decisions  of  the  court  of  laat  resort 
of  that  state,  interpreting  the  aame  for 
the  purpose  of  showing  that  Cohen  had  t 
right  to  sell  and  Hilsman  to  purchase  i> 
Qeorgia  the  insurance  policies,  altboii|li 
Hilsman  had  no  insurable  interest  is 
Cohen's  life.  In  rebuttal  the  plaintiff  is- 
troduced  certain  decisions  of  the  eonrt  i 
last  rc::ort  of  Georgia,  deemed  to  eatabli>k 
the  contrary  result,  and  also  offered  statntei 
of  that  state  dealing  with  gambling  trant- 
actions  and  the  right  to  sue  concerning  tbr 
same.  Hie  trial  court  found  the  facts  sob- 
stantially  as  embodied  in  tha  statoDesti 
referred  to. 

Mr.  WiUlam  J.  Horoner  mtbmittcd  tte 
cause  for  plaintiffs  in  error: 

(a)  A  party  has  tbe  right,  by  proper  pc» 

eedure,    to    protect    himself    against   iUepl- 

or  excessive   demands,  or   doable  iiaUh^; 

and  tt  state  statute  when  it  is  lo  emMtnwd 
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mnd  applied  M  to  penalize  the  proper  i 
elat  of  thla  rij^t,  ia  repugnant  to  the  IMh 
'  Amendment. 

(b)  The  Texu  etatute,  Kerlsed  Statute* 
(IBOS),  art.  3071,  as  construed  and  applied 
hj  the  itfite  court*  in  this  case,  is  vanting 
in  due  procei*  of  law,  and  repugnant  ' 
the   14th   Amendment. 

(e)  The  Federal  question  presented  bj 
the  foregoing  propositions  has  not  been 
foreclosed  against  plaintiffs  in  error  by 
any  previous  decision  of  this  court  con- 
struing the  Texas  etatute;  and  a  Federal 
question     Is  properlj  before  this  court  for 

Fidelity  Mut.  Life  Asso.  t.  Mettler,  1S5 
U.  8,  308,  48  L.  ed.  922,  22  Sup.  Ct.  Hep. 
662;  Iowa  L.  Ins,  Co.  v.  Lewis,  187  U.  8. 
336,  47  L.  ed.  204,  23  Sup.  Ct.  Rep.  126; 
Farmers'  t  M.  Ins.  Co.  v.  Dobney,  180  U. 
8.  301,  47  L.  ed.  921,  23  Sup.  Ct.  Rep.  505; 
Gulf,  C.  X  8.  F.  R.  Co.  T.  Ellis,  165  O.  S. 
150.  41  L.  ed.  668,  17  Sup.  Ct.  Rep.  253; 
St.  Louis,  I.  M.  &  S.  R.  Co.  t.  Wynne,  224 
U.  S.  354,  56  L.  ed.  799,  42  L.R.A.(N.S.) 
1D2,  32  Sup.  Ct.  Rep.  4S3;  Chicago,  M.  k 
8t.  P.  R.  Co.  T.  Polt,  232  D.  S.  165,  ante, 
554,  34  Sup.  Ct.  Rep.  301. 

On  writ  of  error  to  a  state  court,  pre- 
senting the  question  whether  or  not  a  state 
statute  Tiolatei  a  Federal  right,  this  court 
will  accept  the  eonatruction  placed  upon 
the  atate  atatute  by  the  state  court  of 
last  resort  in  the  particular  case  under 
reriew,  and  will  then  determine  whether  or 
not  the  statute,  as  thus  construed,  and  as 
applied  to  the  particular  facts  before  the 
court,  violates  a  Federal  right  It  may 
thus  occur  that  thia  court  will  austain  a 
atate  statute,  sa  construed  one  way,  or  aa 
applied  to  one  state  of  facta,  while,  aa 
construed  a  different  way,  or  a*  applied  to 
a  different  state  of  facta,' the  *tatute  would 
be  declared  vloUtive  of  a  Federal  right. 
See  St.  Louis,  I.  M.  i.  S.  R.  Co.  t.  Wynne, 
224  U.  8.  364,  S6  L.  ed.  799,  42  L.R.A. 
(X.B.)  102,  32  Sup.  Ct.  Rep.  4S3;  Yuoo  A 
M.  Valley  R.  Co.  t.  Jaelcson  Vinegar  Co. 
226  U.  S.  217,  57  L.  ed,  103,  33  Sup.  Ct. 
Rep.  40;  Collins  t.  Texas,  223  U.  8.  288, 
66  L.  ed.  439,  32  Sup.  Ct.  Rep.  286  i  Mar- 
tin T.  West,  222  U.  B.  191,  56  L.  ed.  159, 
36  LJt_&.[N.B.)    502,  32  Sup.  Ct.  Bep.  42. 

It  la,  of  course,  elementary  that  a  mere 
stakehoIdM'  of  a  fund  against  which  eon- 
tietiog  claims  are  asserted  has  a  right  to 
haTe  the  conflict  determined  before  he  ean 
ba  rightfully  compelled  to  pay  to  either 
elaunant.  This  is  eartaiuly  true  when  the 
stakeholder,  as  in  the  present  case,  was 
ri^ttully  in  possession  of  the  fund  when 
tb&  conflicting  claims  arose,  and  when  the 
■talceholder  was  neither  a  party  to  the  con- 
troTcray  nor  in  any  way  reaponaible  for  It* 
K*  Ih  ed.' 


existence.  Not  only  this,  but  the  court*  «t 
Texaa  have  held,  in  accordance  with  the 
general  rule  of  equity  on  the  subject,  not 
only  that  auch  stakeholder  cannot  be  pe- 
naliied  because  of  his  innocent  connection 
with  a  dispute  to  which  be  ia  not  a  party, 
but  that,  instead  of  paying  attorneys'  fees 
to  the  aucceesful  claimant,  he  is  entitled  to 
his  own  necessary  costs  and  attorneys'  feea 
out  of  the  fund  aa  a  credit  against  the  suc- 
eeasful  claimant. 

Bolin  V.  St.  Louis  Southweatern  R.  Co. 
—  Tex.  Civ.  App.  — ,  61  S.  W.  444. 

The  statutea  of  Georgia  were  clearly  and 
fully  pleaded  and  proved  by  the  insurance 
company  in  defense  of  thia  suit.  This  de- 
fense was  not  only  necessarily  involved,  but 
It  waa  actually  considered  by  the  state 
court;  and  in  giving  judgment  against  the 
insurance  company  the  state  court  both 
necessarily  and  actually  denied  to  these 
statutes  of  Georgia  the  force  and  effect  that 
the  insurance  company  claimed  for  them. 
A  claim  of  Federal  right  was  thus  spe- 
cifically set  up  by  the  Insurance  company, 
and  unequivocally  denied  by  the  state 
court.  Thia  was  sufficient  to  confer  juria- 
diction  on  this  court,  although  there  may 
have  been  a  failure  in  the  state  court  to 
label  the  proceedings  accurately. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Sowers, 
213  U.  S.  55,  63  L.  ed.  605,  20  8up.  Ct. 
Rep.  307;  El  Paso  &  M.  E.  R.  Co.  v.  Gut- 
ierrei,  216  U.  B.  87,  64  L.  ed.  108.  30  Sup. 
Ct.  Rep.  21;  Furman  v.  Nichol,  8  Wall.  44, 
10  L.  ed.  370;  Tilt  v.  Kelsey,  207  U.  8. 
43,  62  L.  ed.  05,  29  Sup.  a.  Rep.  1 ;  Will- 
aon  V.  Blaclc  Bird  Creek  Marsh  Co.  8  Pet. 
245,  7  h.  ed.  412. 

On  writ  of  error  to  a  state  court  this 
court  will  review  questions  of  local  or  gen- 
eral law,  when  the  correct  decision  of  Fed- 
eral questions  depends  in  whole  or  in  part 
on  such  non- Federal  question. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  618,  4  L.  ed.  820;  Bridge  Propra. 
T.  Hoboken  Land  ft  Improv.  Co.  1  Wall. 
116,  146,  17  L.  ed.  671,  676;  Hoadley  t. 
San  Francieco  (Clark  t.  San  Francisco) 
124  n.  S.  6^9,  31  L.  ed.  563,  8  Sup.  Ct.  Rep. 
660;  Atty.  Gen.  ex  rel.  Kiea  v.  Lowrey,  100 
U.  B.  230,  60  L.  ed.  170.  26  8up.  Ct.  Rep. 
27;  Atlantic  Coaat  Line  R.  Co.  t.  Wharton, 
U.  8.  328,  62  L.  ed.  230,  28  Sup.  Ot. 
Hep.  121. 

Again,  and  for  like  reasons,  even  when 
the  state  court  places  Ita  decision  on  a  non- 
Federal  ground,  not  directly  connected  with 
any  Federal  question  presented  for  review, 
and  broad  enough  to  support  the  Judgment, 
a  proper  ease  this  court  will  examine 
such  non -Federal  question  to  determine 
whether  or  not  its  decislctn  by  the  atate 
court   retted   on   any   mbI  or  mdMtantial 
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foundfttiOD,  or  nhether  it  was  not  rather  an 
arbitrarj  exercise  of  judicial  power. 

Vudalift  R.  Co.  t.  Indiana,  207  U.  S. 
350,  62  L.  ed.  246,  28  Bup.  Ct.  Bep.  130. 

Again,    when    it    unmiitakably    appear* 
that  the  state  court  erroneouaij  decided 
queation  of  local  or  general  law,  this  court 
maj  notice  inch  err^r,  without  attributing 
maj  Improper  motive  to  the  itate  court. 

Oulf,  C.  A  S.  F.  R.  Co.  V.  Dennii,  224  U. 
S.  Q03,  GO  L.  ed.  «60,  32  Sup.  Ct.  Bep.  542. 

Even  if  it  should  be  held  that  the  Fed- 
eral queation  arising  from  the  "full  faitb 
and  credit"  clause  of  the  ConHtitution  was 
not  so.  presented  in  the  (tate  court  as  to 
oonter  jurisdiction  on  this  court,  neverthe- 
less we  submit  that,  as  this  court  has  clear- 
ly acquired  jurisdiction  of  the  casr  through 
another  Federal  question  that  admittedly 
was  rsised  in  a  proper  and  timely  manner, 
this  court  has  thereby  acquired  the  juris- 
diction  at  least  to  decide  all  Federal  ques- 
tions actually  in  the  case,  however  inarti- 
flcially  thej  may  be  or  may  have  been  pre- 
sented, and  also  the  jurisdiction  to  decide 
all  non-Federal  questions  incidental  to  the 
review  of  the  Federal  questions. 

Mr.  Wllmer  S.  Hnnt  submitted  the 
cauae  for  defendant  in  error.  Messre.  Ster- 
ling Myer  and  C.  A.  Teagle  were  on  the  brief: 

When  there  is  a  Federal  queation  in  the 
case,  but  it  fa  so  frivolous  as  to  make  it 
manifest  that  the  writ  of  error  was  taken 
for  delay  merely,  the  Supreme  Court  will 
affirm  on  motion. 

Buckman  v.  Bergholz,  131  U.  S.  cxliii. 
Appx.  and  23  L.  ed.  1008;  Micat  v.  Wil- 
liams, 104  U.  8.  S5S,  26  L.  ed.  B42;  Evana 
V.  Brown,  100  V.  8.  180.  27  L.  ed  808,  3 
Snp.  Ct.  Rep.  83;  Blythe  v.  Hinckley,  180 
U.  S.  333,  45  L.  ed.  637,  21  Sup.  Ot.  Bep. 
3M. 

The  objections  to  the  eonatitutionalitr  of 
art.  3071,  Bevised  SUtutee  of  Texas,  were 
frivolous,  and  merely  for  delay,  as  such 
question  had  been  theretofore  passed  on  by 
the  Supreme  Court  of  the  United  States, 
and  decided  in  favor  of  its  validity. 

Fidelity  Hut.  Life  Asso.  v.  Mettler,  185 
U.  8.  308,  46  L.  ed.  022,  SS  Sup.  Ct.  Bep. 
862;  Farmers'  ft  M.  Ins.  Co.  v.  Uobney,  180 
IT.  S.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep. 
566;  Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  8. 
336,  47  L.  ed.  204,  23  Sup.  Ct.  Bep.  126; 
Union  Cent.  L.  Ins.  Co.  t.  Chowning,  86 
Tex.  664,  24  L.R.A.  604,  26  S.  W.  0S2; 
Fidelity  ft  C.  Co.  t.  Allibone,  SO  Tex.  660. 
40  S.  W.  390;  Fenn  Mut.  L.  Ina.  Co.  v. 
Haner,  101  T«z.  563,  109  B.  W.  10S4; 
Mutual  Reserve  L.  Ins.  Co.  *.  Jay,  SO  Tex. 
ClT.  App.  166,  100  B.  W.  1117. 

When  the  Federal  questions  involved  In 
a  case  are  correctly  derided  by  the  state 
■upreme  court,  the  judgment  of  that  court 


must  be  affirmed  without  determlnlag  aiy 
other  question  not  of  Federal  character. 

Myrick  v.  Thompson,  09  U.  S.  SOT,  SB  L." 
ed.  3S8:  Murdoek  *.  Memphis,  20  Wall  600, 
22  L.  ed.  420;  Bwope  t.  Leffingwdl,  106 
U.  S.  3,  26  L.  ed.  039;  GillU  v.  Stineh- 
fleld,  169  U.  S.  S58,  40  L.  ed.  205,  16  Sup. 
Ct.  Bep.  131;  Seaboard  Air  Line  R.  Co.  *. 
Duvall,  225  V.  8.  477,  56  L.  od.  1171,  32 
Sup.  Ct.  Bep.  TOO;  Fallbrook  Irrig.  DisL 
V.  Bradley,  164  U.  S.  112,  41  L.  ed.  369, 
17  Sup.  Ct.  Bep.  56;  Missouri  P.  R.  Co.  v. 
Castle,  224  U.  S.  541,  66  L.  ed.  875,  32  Snp. 
Ct.  Bep.  606. 

The  Supreme  Court  will  not  consider 
queBtiona  not  raised  and  passed  on  in  tb« 
court  below,  nor  will  the  raising  of  one 
Federal  question  in  the  state  court  permit 
the  consideration  of  other  Federal  qurstioni 
than  the  one  raised. 

Wilson  V.  McNamee,  102  U.  B.  ST2,  2S 
L.  ed.  234;  Keokuk  ft  H.  Bridge  Co.  v.  Illi- 
nois, 175  U.  S.  S26,  44  L.  ed.  209,  20  Sup 
Ct.  Rep.  205;  Dewey  v.  Des  .Moines,  173 
U.  S.  103,  43  L.  ed.  665,  10  Sup.  Ct.  Bep. 
370;  Messenger  r.  Mason,  10  Walt.  607,  19 
L.  ed.  1028;  Maxwell  v.  Newbold,  IS  Hov. 
611,  16  L.  ed.  506;  Capital  Citv  Dairy  Co. 
V.  Ohio,  183  U.  S.  238,  46  L. 'ed.  171,  Zi 
Sup..  Ct.  Bep.  120. 

Mr.  Chief  Justice  White,  after  makiot,' 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

Upon  the  pleadings  which  we  have  juM 
•tated  and  the  facta  stipulated,  the  trisi 
court  gave  judgment  for  the  plaintifi, 
Cohen,  against  the  defendant  emnpany  for 
the  amount  of  the  policies,  less  the  sumt 
which  had  been  loaned  thereon  by  the  com- 
pany, with  interest,  and  with  the  gtatutorj 
penalties  and  attorneys'  fees  claimed. 

To  recapitulate,  it  suffices  to  a«y  that  tlw 
assignments  of  error  made  by  tbo  companj 
in  the  court  below  for  the  [13S]  purpose  trf 
the  Appeal  by  it  taken  but  expreased  tlie  de- 
fenses resulting  from  its  answer  and  tbc 
stipulated  facts  which  we  have  stated.  Thsl 
is  to  say,  reliance  was  placed  (1)  up<M 
the  proposition  that,  in  any  event,  the  re- 
course of  the  plaintiff  was  against  Uilamss, 
and  not  against  the  company;  (2)  that  tb> 
transfer  of  the  policies  to  Hilaman  was  a 
OroTgia  contract,  and  valid  under  the  la* 
of  that  state  because  the  existence  of  ii- 
surable  interest  at  the  time  of  the  transfer, 
although  neceassry  under  the  Texas  law, 
wsa  not  necessary  under  the  Qeorgia  law; 
(3)  that  as,  in  any  event,  the  tranaactiae 
out  of  which  the  assignment  of  the  poliein 
from  Cohen  to  Hilsman  grew  waa  admit- 
tedly a  gambling  one,  the  court  would  act 
allow  the  executor  of  Cohen  to  derive  anj 
rights  from  assailing  that  tra»Bction.  but 
as4  V.  B. 
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wonU  leave  the  parties  where  tbeb  illegal 
contract  hftd  pUced  them;  th«t  ii,  let  the 
aMignment  to  HilBmaii  itAnd,  and  hence 
leave  no  right  in  Cohen,  ezeeutor,  to  re- 
cover; (4)  tliat  the  court  erred  in  giving 
judgment  lor  the  statutory  penalties  and 
damages  because,  under  the  circumstances 
stated;  the  liability  to  pay  them  wae 
embraced  by  the  statute  under  which  they 
Fere  imposed,  and  that  if  the  statute,  aa 
construed,  imposed  the  damages  and  attor- 
ney's fee  which  were  allowed,  it  was  in 
violation  of  I  1  of  the  14th  Amendment. 

In  an  elaborate  opinion  the  court  disposed 
of  all  these  .contentions.  It  held  that  the 
suit  need  not  be  brought  against  Hilsman, 
but  that  it  could  be  brought  directly  against 
the  company.  It  decided  that  the  contract 
of  BBSignment  was  a  Texas  contract,  and 
for  want  of  insurable  interest  in  HiUman 
was  invalid  under  the  laws  of  that  state, 
although  it  was  in  substance  admitted  that 
It  would  have  been  valid,  so  far  as  the 
question  of  insurable  interest  woe 
cemed,  if  it  had  been  a  Georgia  contract. 
Coming  to  consider  the  fact  that  both  par- 
ties had  conceded  that  the  transaction  out 
tit  which  the  asaignmont  of  the  policies  grew 
was  purely  of  a  gambling  nature,  and  that 
that  fact  [133]  had  been  stipulated,  the 
court  refused  to  sustain  the  following  propo- 
sition which  was  insisted  upon  by  the  de- 
fendant company:  "When  an  insurance  pol- 
icy is  assigned  as  part  of  a  gaming  transac- 
tion, the  law  win  give  no  relief  to  either  par- 
ty, or  to  their  heirs,  executors,  or  assigns,  re- 
gardless of  dll  other  queetions,  but  will 
leave  the  parties  where  they  have  volun- 
tarily plaMd  themselves."  [ —  Tex.  Cif. 
App.— ,  139  8.  W.  68.]  On  the  contrary, 
the  court,  relying  upon  the  Texas  law  upon 
that  subject,  the  Georgia  law  on  the  same 
subject,  and  the  principles  of  general  law 
applicable  thereto,  held  that  instead  of  leav- 
ing the  assignment  growing  out  of  the  gam- 
bling traniaction  enforceable  in  the  hands 
of  Hileman,  it  would,  in  consequence  of  the 
Illegality,  strike  down  the  whole  transac- 
tion, and  therefore  leave  the  policy  in  the 
hands  of  Cohen,  the  insured,  to  whom  it  be- 
longed before  the  assignment  had  been  made. 
And  for  this  reason  also  the  court  decided 
that  the  sum  paid  by  Hilsman  for  the  trans- 
fer need  not  be  repaid  by  Cohen  in  order 
to  recover.  On  the  subject  of  the  penalties 
the  court,  referring  to  the  cases  of  Fidelity 
Hut.  Life  Asso.  v.  Mettler,  ]86  U.  S.  308, 
4B  L.  ed.  922,  22  Sup.  Ct.  Rep.  882,  and 
Farmers'  k  M.  Ins.  Co,  v.  Dobney,  189  U. 
S.'t01,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  6K5, 
held  that  the  statute  under  which  they  were 
impoaed  was  not  repugnant  to  the  14th 
Amendment,  and  said:  "The  action  of  the 
inmranee  compai^  la  |>aylng  the  money 
H  X.  «d. 


due  on  the  policies  was  not,  as  in  South- 
western  Ins.  Co.  v.  Woods  Nat,  Bank,  — 
Tex.  Civ.  App.  — ,  107  S.  W.  IIB,  an  offer 
ol  the  insurance  company  to  pay  to  the  oni- 
of  the  two  real  claimanta  when  it  should 
be  determined  who  he  waa,  but  a  volun- 
tary payment  to  the  rival  elaigiant,  who 
had  no  rij^t  whatever  to  the  amount  due 
on  the  policy.  The  company  has  indemnifleil 
itself  against  ita  act  in  paying  the  money 
due  on  the  policy  to  one  who  was  not  en- 
titled to  receive  it;  now  let  it  resort  to  ita 
indemnity." 

At  the  threshold  we  must  dispose  of  a 
motion  to  dlsmlM.  It  is  apparent  from 
the  statement  of  the  case  that  the  only 
express  assertion  of  Federal  right  had  refer-  . 
ence  to  [134]  the  statutory  penalty  and  the 
attorney's  fee.  The  aaaignmenta  of  error, 
however,  assert  violation's  of  rights  under 
the  Constitution  in  many  particulara,  but 
more  especially  with  reference  to  the  action 
of  tbe  court  in  treating  the  sales  of  the 
policies  as  Texas  contracts,  and  refusing  to 
apply  the  Georgia  law,  which  admittedly 
differed  fundamentally  from  that  of  Texas, 
It  is  elementary  that  a  Federal  question 
may  not  be  imported  into  a  record  for  the 
Arst  time  by  way  of  assignments  of  error 
made  for  the  purposes  of  review  by  thii 
court.  Moreover,  as  a  general  rule.  It  is 
true  that  for  the  purposes  of  review  by 
this  court  rights  under  the  full  faith  and 
credit  clause,  g  I,  article  4  of  the  Consti- 
tution, come  within  that  class  which  are 
required  to  be  expressly  set  up  and  claimed 
in  the  court  bdow.  Johnson  v.  New  York 
L.  Ins.  Co.  187  U.  8.  491,  47  L.  ed.  273,  2S 
Bup.  Ct.  Rep.  194;  El  Paso  ft  S.  W.  R.  Co.  t. 
Eichel,  226  U.  S.  580,  597,  57  L.  ed.  369,  373, 
33  Sup.  Ct.  Bq».  179;  Chicago,  I.  k  h.  "R. 
Co.  V.  Hackett,  228  U.  8.  dS9,  /i6E,  S7  L. 
ed.  960,  968,  33  Sup.  Ct.  Rep.  6S1.  Let  it 
be  conceded,  as  we  think  it  must  he,  where 
the  iei;ord  leaves  no  doubt  that  rights  under  ' 
the  full  faith  and  credit  clause  were  essen- 
tially involved  and  were  necessarily  passed 
upon,  there  would  be  jurisdiction  to  review 
even  although  such  rights  had  not  been 
expressly  asserted  below  (see  Tilt  v.  Kelsey, 
207  U.  S.  43,  51,  G2  L.  ed.  95,  99,  28  Sup. 
Ct.  Rep.  1 )  ;  the  right  to  review  under 
such  condition  being  In  effect  but  a  result 
of  the  elementary  rule  that  it  ia  irrelevant 
to  inquire  haw  and  when  a  Federal  question 
raised  in  a  court  below  when  it  appears 
that  such  question  was  actually  considered 
and  decided.  But  these  ooncesaions  are  ir- 
relevant, even  although  it  be  further  con- 
ceded that  tile  ruling  of  the  court  briow 
as  to  the  necessity  for  an  insurable  Interest. 
and  its  governing  the  eaae  by  the  law  of 
Texas  instead  of  by  the  law  of  Georgia, 
bring  this  case  within  Oe  doctrines  jtist 
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Bt»t«d.  We  ■»;  thij  because  of  the  eziatence 
of  anotlier  and  fundamentai  question  which 
c«u'm«  the  coDceuiona  stated  to  be  Immate- 
rial. Both  parties,  as  we  have  Men,  vhoUy 
independent  of  the  esiatence  of  an  insurable 
[13S]  interert,  afBrmed  the  iUegality 
of  the  traniaction  out  of  which  the  aaiign- 
menta  of' the  policies  grew  becauie  of  the 
alleged  gambling  nature  of  the  transaetion, 
and  the  admitted  facti  without  dispute  es- 
tablished that  lituatioD.  There  being  thus 
an  admission  by  both  parties,  and  no  dis- 
pute concerning  the  illegality  of  the  trans- 
action, and  a  difference  only  as  to  the  con- 
sequences to  arise  from  such  Illegality,  it 
follows  that  the  case  reduces  itself  to  a 
conslderstion  of  that  subject.  But,  on  com- 
ing bo  ita  eonal  deration,  it  is  plain  that  no 
question  concerning  the  full  faith  and  credit 
clause  was  involved  in  any  contention  made 
below  by  the  plaintiff  in  error  in  that  re- 
gard, since  the  rights  deduced  from  the  ad- 
mitted illegality  of  the  transaction  were 
placed  solely  an  considerations  of  the  local 
law  of  the  state  of  Texas  and  of  the  state 
of  Qeorgia,  deemed  to  be  applicable  to  such 
condition  of  things,  or  upon  what  was 
deemed  to  be  the  controlling  principles  of 
general  law  on  the  subject.  Indeed,  so 
absolutely  is  this  the  ease  that,  as  we  have 
seen,  the  company  itself  insisted  on  the  il- 
legality and  based  rights  upon  it.  And  it 
was  only  on  behalf  of  the  defendant  in  error 
that  considerations  involving  the  full  faith 
and  credit  clause  were  suggested  as  con- 
trolling the  results  in  consequence  of  the 
admitted  illegality  of  the  transaction  as  a 
gambling  one.  A  condition  which  is  illus- 
trated by  the  fact  that  the  reply  petition 
of  the  plaintiff,  white  accepting  and  reiterst- 
ing  the  averment  of  illegality  made  in  the 
answer  of  the  defendant  company,  in  addi- 
tion specially  alleged  that  the  Illegality  re- 
sulting from  the  gambling  transaction 
caused  tbe  assignment  of  the  policies  to  be 
void  under  the  law  of  New  York,  where  the 
company  was  orgabised,  and  under  the  law 
of  Teiaa,  as  well  as  under  the  law  tii  Geor- 
gia. And  it  was  for  this  reason  that  the 
proof  which  was  olfered  as  to  the  statute 
law  of  Georgia  on  the  subject  of  gambling 
transaction*  and  the  decision  or  decisions 
of  that  state,  which  It  was  deemed  made 
the  statute  applicable,  were  tendered  on  be- 
half of  the  plaintiff,  [136]  and  not  by  the 
defendant  company.  It  would  be  Indeed 
anomalous  when  the  partiea  had  both  relied 
upon  the  illegality  of  the  transaction  upon 
grounds  wholly  independent  of  any  Fed- 
eral rlj^t,  and  the  case  had  been  decided 
upon  that  ground,  which,  in  and  of  Itself, 
la  •offlcient  to  sustain  the  action  of  the 
Mtirt  below,  to  permit  one  of  the  parties, 
beeanas  of  hia  diaMtiafaetion  with  th*  ap- 
ltl4 


plication  of  such  principles,  to  aMeit  tlM 
existence  of  jurisdiction  because  the  ease 
rested  on  a  Federal  issue.  It  becooiM, 
hence,  obvious  that  the  assignments  of  er- 
ror outside  of  the  one  referring  to  tiu 
repugnancy  to  the  14th  Amendment  of  tks 
statute  imposing  damages  and  penalties  af- 
ford not  the  slightest  pretext  for  the  cur> 
cise  of  jurisdiction,  and  they  therefore  m^ 
be  put  out  of  view. 

Coming  to  consider  the  latter  subject,  H 
may  not  be  doubted  that  the  nonrepugnaney 
of  the  assailed  statute  to  the  Constitutioa 
of  the  United  States  has  been  directly  de- 
termined by  this  court  in  the  cases  upoa 
which  the  lower  court  based  its  ruling. 
Fidelity  Mut.  Life  Asso.  v.  Mettler,  186  C. 
S.  308,  4S  L.  ed-  922,  22  Sup.  Ct.  Bep.  Mi; 
Farmers'  &  U.  Ins.  Co.  v.  Dobney,  IBS  U. 
B.  301,  47  L.  ed.  82),  23  Sup.  Ct  Bep.  665. 
But  it  is  said  that,  as  previously  upheld, 
the  statute,  as  construed  by  the  state  court, 
contemplated  a  liability  for  the  penalties 
or  damages  and  attorneys'  fees  only  in  ease 
there  was  a  wilful  refusal  to  pay,  and  there- 
fore those  decisions  have  no  applicatios 
here,  since  the  statute,  as  applied  in  this 
ease,  enforces  a  liability  aghinst  the  coib- 
pany  in  spite  of  ita  action  in  the  utmost 
good  faith,  takm  solely  for  the  purpose  cf 
determining  to  whom  it  must  pay  tbe  son 
due,  liability  as  to  which  was  frankly  eoa- 
ceded.  But  the  deduction  simply  diaregards 
the  basis  upon  which  the  court  below  rested 
its  conclusion,  and  invites  us  upon  a  eoa- 
ception  of  injustice  to  commit  a  wrong  by 
reviewing  a  matter  of  purely  local  concera 
which  is  not  within  our  cognizance.  We  say 
this  because  clearly  the  court  below  reated 
its  conclusion  na  to  liability  for  the  penalty 
and  damages  not  upon  the  construction  of 
the  [137]  statute  suggested,  but  upcn  the 
premise  that   the  payment  to   Hilsman  by 

insurance  company  of  the  sum  of  the 
policies  under  the  cirenmstancea  stated  was 
payment  which  took  it  out  of  the  cate- 
gory of  a  mere  stakeholder  seeking  to  dis- 
charge his  duty  in  good  faith,  and  placed 
the  position  of  a  person  espousing  the 

B  of  one  as  against  the  other,  and  there- 
by subjecting  hinuell  to  the  Iq^l  eooae- 
qnencee  arising  from  such  action.  And  th* 
considerations  which  we  have  stated  als» 
dispose  of  the  contention  eoncerning  ths 
wrong  which  it  was  insisted  was  dona  im. 
declaring  the  assignment  of  the  policies  volS 
because  of  the  gambling  nature  of  the  cob- 
tract,  and  yet  permitting  the  assignor  t9 
hold  onto  the  price  paid  for  such  aosig*' 
ment.  That  question  was  involved  in  and 
controlled  by  the  court's  ruling  canccmin^ 
the  illegal  nature  of  the  transaction  and  the 
principles  applicable  thereto,  and  therefore 
it  is  b^ond  o«r  competeM^  to  review.. 


u». 
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Am  the  repugiutic;  of  the  it&tute  concern' 
lug  the  damage!  and  attorneji'e  fee  waa  tht 
only  aemblance  of  ground  for  invoking  oui 
jnrladictioQ,  and  H  that  ground  was  oon' 
cliuively  eatabliahed  to  be  without  meril 
when  the  writ  of  error  wat  sued  out,  it  fol 
lov>  that  there  U  nothing  upMi  which  U 
.teas  jurisdiction,  and  the  writ  of  erioi 
moat  be  dismiHed. 

Diamiaaed  for  want  of  jurisdiction. 


suiting  from  the  carrier's  refusal  to  furnish 
can  for  such  ■  shipmEnt. 
[For  otber  caaea.  see  Carrier*.  III.  e.  In  IMcest 
Trial  —  iBsnes  —  bad  fnltb. 

4.  The  bad  faith  of  a  railway  company 
in  insUting,  as  a  mere  pretext  to  prevent 
an  interatate  shipment  of  railwaT  crasa-ties 
over  its  line,  that  it*  filed  and  published 
joint  through  interstate  rate  on  lumtMr  did 
not  cover  croaa-tics.  Is  not  open  to  considera- 


s  refusal,  in  view  of  the  filed  tarifli 
to  accept  the  shipment 

[For  otWcaiei,  ue  Trial,  II.,  In  Dlntt   BnoL 
t^t    ion*  1  f      '  -w  r 


(Bee  8.  C.  Reporter's  ed.  1SS~14B.) 

Oarrlera  —  dlaerlmlnntlon  ^  refusal  to 

accept  sblpuent  —  exbansting  remedy 
before  Interatau  Commerce  Oouunia- 
aion. 

1.  A  Euit  against  a  railway  company  to 
recover  the  damage*  resulting  from  ita  re- 
fusal to  accept  interstate  shipments  of  oak 
railway  cross-ties  destined  for  a  point  be- 
yond its  own  line  may  not  be  maintained 
in  the  absence  of  previous  action  of  the 
Interstate  Commerce  Commission,  where  the 
carrier's  refusal  was  baaed  upon  the  want 
of  any  applicable  filed  and  published  rate, 
its  position  bein^  that  railway  cross-ties 
wore  a  separate,  distinct  freight  commodity, 
and,  not  being  specifical^  mentioned,  were 
not  embraced  by  its  filed  tariff  filing  joint 
through  lumber  rat«B. 

[roc  other  case*,  sea  Carriers,  III.  e,  Ib  DIseat 
Bap.  Ct  1908.] 

Carrliva  —  discrimination  —  refnsal  to 
accept  ahlpmeat  —  exhausting  remedy 
before  Interstate  Commerce  Conunis- 

2.  The  acceptance  by  a  railway  company 
of  three  intcrBtate  carload  shipment*  of 
oaJc  railway  cross-ties  destined  for  a  point 
beyond  ita  own  line  under  its  joint  through 
lumber  rate  doea  not  dippense  with  Oie 
necesai^  of  previous  action  by  the  Inter- 
eta  te  Commerce  Commission  before  the 
shipper  may  maintain  a  suit  against  the 
earner  to  recover  damages  for  its  failure 
to  accept  further  ihipments,  where  its  re- 
fusal i*  based  upon  the  want  of  any  ap- 
plicable filed  and  published  rate,  ita  posi- 
tion then  being  that  railway  cross-ties  were 
not  embraoed  by  ita  filed  tariff  fixing  joint 
through  lumber  rates. 

iror  other  cases,  see  Carriers,  III.  a.  In  Dlseat 
Bap.  Ct  IMS.] 

Oanriora  —  dlacrlmlnatlon  —  retnaal  to 
ftccept  ahipment  —  ezhauatinK  remedy 
before  Interstate  Commerce  Commla- 

'3.  A  carrier's  Insfatence,  as  a  mere  pre- 
text to  preveut  an  interstate  shipment  over 
ita  line,  upon  the  absence  of  an  applicable 
filed  and  published  rate,  does  not  justify 
a  resort  t^  the  shipper  to  the  eourta^  in 


IN  ERROR  to  the  United  SUtes  Ctrvult 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  North- 
em  District  of  Texas,  in  favor  of  a  shipper 
in  a  suit  to  recover  the  damages  alleged 
to  have  resulted  from  the  refusal  of  a  rail- 
way company  to  furnish  car*.     Reversed.  1 

See  same  case  below.  111  C.  C.  A.  fiT3, 
190  Fed.  1032. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hlrom  Glass  argued  the  cause,  and, 
with  Mr.  W.  L.  Hall,  filed  a  brief  for  plain- 
tiff in  error: 

In  determining  whether  certain  rates 
shown  in  tariff*  on  file  with  the  Interstate 
Commerce  Commission  must  be  applied  to 
certain  commodities  moving  from  one  state 
to  another,  where,  under  the  pleadings  and 
the  evidence,  that  question  may  he  deter- 
mined hy  one  court  one  way  and  by  the 
Interstate  Commerce  Commiaaion  or  another 
court  a  difl'erent  way,  thereby  bringing  alxiut 
a  want  of  uniformity  in  the  meaning  and 
construction  of  railroad  interstate  tariffs, 
and  in  the  application  of  rates  named  in 
■uch  tariffs,  the  question  must,  in  the  first 
instance,  be  determined  by  the  Interstate 
[Commerce  Commission;  and  the  circuit 
ix>urt*  cannot,  compatibly  with  the  inter- 
state commerce  act,  consider  and  decide 
such  question,  or  award  the  relief  that  ia 
dependent  upon  a  eorreet  decition  of  such 
question  of  fact. 

Baltimore  ft  O.  R.  Go.  v.  United  States, 
21S  U.  8.  481,  S4  L.  ed.  2B2,  30  Sup.  Ct. 
Rep.  164;  Texas  &  P.  R.  Ga  v.  Abilene 
Cotton  OU  Co.  204  U.  8.  426,  Itl  L.  ed. 


sent   petition    for   rehearing    within   i 
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ess,  27  Sup.  Ct.  Rep.  3S0,  9  Ann.  Cm.  1076 , 
Interatate  Commerce  CommiuloQ  t.  IllinoU 
C.  R.  Co.  21fi  U.  S.  462,  64  L.  «d.  290,  30 
Sap.  Ct.  Rep.  166;,  MorrUdale  Co«J  Co.  t. 
PennsylvnnM  R.  Co.  S30  U.  S.  304,  07  L. 
sd.  1494,  33  Sup.  Ct  Rep.  93S;  Mitchell 
Coal  i  Coke  Co.  v.  PennHflvsiiia  R.  Co.  230 
U.  S.  247,  67  L.  ed.  1472,  33  Sup.  Ct.  Rep. 
016;  Atlantic  Cout  Line  R.  Co.  r.  Macon 
QTocery  Co.  S2  C.  C.  A.  114,  166  Fed.  206; 
Smitb  T.  Detroit  t  T.  Shore  Line  B.  Co.  176 
Fed.  606;  Columbus  Iron  &  Steel  Co. 
Kanawha  &  M.  R.  Co.  101  C.  C.  A.  021,  178 
Fed.  201 ;  Franklin  t.  Pennsflvanla  &  R.  R. 
Co.  203  Fed.  134;  Pacific  Coaat  Biacult  Co. 
T.  Spokane,  P.  &  S.  R.  Co.  20  Inters.  Com. 
Rep.  S46. 

iix.  Roll  In  W.  RodKera  argued  the 
MUM,  and,  with  Mr.  R.  P.  Dorough,  Bled 
a  brief  for  defendant  in  error; 

Every  phase  of  this  cage,  ao  far  aa  the 
ComnniMion  could  past  on  it,  had  been  al- 
flrmatifdf  settled  according  to  the  tie 
compauy'B  contention,  and  the  onlj  question 
left,  as  we  think,  ie  the  amount  of  Ihe  dam- 
ages. No  court  before  which  the  case  could 
be  filed  would  or  could  reach  a  different 
conclusion  on  the  undisputed  facts,  and 
these  rulings  of  the  Commission  are  binding 
upon  all  such  courts. 

Reynolds  v.  Western  New  York  &  P.  R. 
Co.  1  Inters.  Com.  Rep.  OSS;  Foster  Bros. 
Co.  V.  Oulutb,  S.  S.  Il  a.  R.  Co.  14  Inters. 
Com.  Rep.  232;  Pacific  Coast  Biscuit  Co.  v, 
Oregon  R.  £  Nav.  Co.  20  Inters.  Com.  Rep. 
180;  New  York,  N.  H.  t  H.  R.  Co.  v.  Inter, 
stale  Commerce  Commitaion,  200  U.  8.  361, 
50  L.  ed.  SIS,  26  Sup.  Ct.  Rep.  272;  Inter- 
state Commerce  Commission  t.  Delaware, 
L.  4  W.  R.  Co.  220  U.  S.  235,  56  L.  ed. 
44S,  31  Sup.  Ct.  Rep.  392. 

Previous  action  b;  the  Interstate  Com- 
merce Commission  was  not  necessarj. 

Lyne  v.  Delaware,  L.  A.  W.  R.  Co.  170  Fed. 
847;  Teiaa  £  P.  R.  Co.  t.  Abilene  Cotton 
Oil  Co.  204  U.  S.  420,  61  L.  ed.  553,  27  Sup. 
Ct.  Rep.  350, 9  Ann.  Gas.  1075 ;  Pennsylvania 
R.  Co.  V.  International  Coal  Min.  Co. 
U.  S.  184,  67  L.  ed.  1446,  33  Sup.  Ct.  Rep. 
893. 

The  Interstate  Commerce  Commission  has 
construed  the  act  aa  to  the  authority  con- 
ferred to  award  reparation,  and  the  char- 
acter of  claims  within  Ite  power*. 

Blume  V.  WelU,  F.  ft  Co.  16  Inter*.  Com. 
Rep.  03;  Laning-Harris  Coal  ft  Grain 
Co.  V.  St.  Louis  ft  S.  F.  R.  Co,  16  Inter*. 
Com.  Rep.  37;  Woodward  v.  Louisville  k 
N.  R.  Co.  10  Inters.  Com.  Rep.  170;  Pueblo 
Tranap.  As*o.  v.  Southern  P.  Co.- 14  Inters. 
Com.  Rep.  82;  Joynea  v.  Pennsylvania  R.  Co. 
17  Inter*.  Com.  Rep.  361;  B.  R.  Washer 
lift* 


Grain  Co.  v.  Mistoarl  P.  R.  Co.  IS  Intva. 
Com.  Rep.  102. 

Mr.  Chief  Justice  Wblte  deUwrod  At 
opinion  of  the  court: 

Basing  ite  cause  of  action  on  th*.aet  to 
regulate  commerce,  the  American  Tie  ft  Tim- 
ber  Company,  defendant  [141]  In  emr, 
hereafter  called  the  tic  company,  commeneed 
suits  in  the  circuit  court  of  the  United  State* 
for  the  northern  district  of  Texas  against  the 
Texas  ft  Pacific  Railway  Company,  plaintiff 
in  error,  and  the  Kansas  City  Southern 
Railway  Company,  to  recover  damage*  al- 
leged to  have  resulted  from  the  refusal  of 
the  railway  companies  to  furnish,  in  Sep- 
tember, October,  and  November,  1907,  car* 
for  the. loading  of  oak  railway  cross-ties  at 
various  points  on  the  line  of  the  raitwayi 
in  Arkansas  and  Louisiana  for  shipment  to 
IJnwood,  Kansas,  beyond  the  lines  of  tht 
companies.  The  cases  were  consolidated  for 
trial,  subject  te  a  plea  to  the  jurisdictioi 
filed  by  the  Kansas  City  Southern  Railway 
Company,  which  plea  was  afterwnrd  su». 
tained  and  the  suit  aa  to  that  company 
dismissed.  I'here  was  a  trial,  however,  as 
to  the  Texas  &  Pacific  Railway  Company, 
resulting  in  a  verdict  and  judgment  there- 
on for  817,112.33,  and  the  writ  of  error 
now  before  us  is  prosecuted  by  the  railwiy 
company  to  a  judgment  of  the  court  beloir 
alDrmfng  the  trial  court.  Ill  C.  C.  A.  673. 
190  Fed.  1022. 

At  the  close  of  the  evidence  a  motira  was 
made  to  dismiss  "because,  under  the  fact* 
and  circumstances  now  diulosed  by  tba 
record,  and  compatibly  with  the  act  of  Con- 
gress of  the  United  States  to  regulate  in- 
terstate commerce,  this  court  has  no  power 
te  consider  and  decide  the  eubject-mattcn 
which  are  complained  of,  or  to  award  the 
relief  prayed  for  by  plaintilT."  The  denial 
of  this  motion  i*  assigned  aa  error,  and  wt 
come  at  once  to  consider  it,  and  state  only 
so  much  of  the  pleadings  and  evidence  a*  i* 
necessary  to  adequately  present  the  iaane 
to  be  decided. 

The  amended  petition,  after  averring  that 
the  tie  company  was  a  Louisiana  eorpoia- 
tion  and  that  the  railway  company  was  a 
corporation  organised  under  the  laws  of  the 
United  States,  alleged  in  substance  that  ia 
1001  the  railway  company  issued  and  filed 
with  the  Interstate  Commerce  Commission 
"its  joint  through  lumber  terilT,  T.  ft  P.  No. 
8600-H,  applying  on  lumber,  all  kinds 
(except  [I4X]  walnut  and  cherry),  lath* 
and  shingle*  and  articles  taking  same  rates 
from  pointa  on  the  Teiaa  ft  Pacific  Rail- 
way Company  to  pointe  in  Kansas,"  by 
which  a  joint  through  rate  of  24  cent*  per 
100  pounds  ws*  put  into  effect  irom  points 
on  Ue  railway  company's  lin*  in  Ariunsat 
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Knd  Louisiana  to  Linwood,  KttnBaa, 
amongHt  other  tlitngf,  oak  lumber,"  which 
r*te,  it  waa  aveTTcd,  had  be«n  continuoual; 
in  effect  from  the  date  of  the  niing  of  the 
•aid  tariff  up  to  the  happening  of  tbe  event* 
complained  «f. 

It  naa  averred  tba*  on  Julf  23,  1W7, 
Um  tie  coiupany  entered  into  a  contract 
with  the  Union  PaciUc  Railway  Company 
to  deliver  to  a&id  company  f.  o.  b.  can 
Linwood,  Kansas,  150,000  oak  railway 
'  crou-ties  of  speciHed  dimensions  at  the  rate 
of  16,000  per  month,  beginning  on  or  before 
October  1,  1907-,  at  the  price  of  86  centa 
per  tie,  which  contract  was  by  ita  terms 
based  on  the  rate  of  24  cents  per  hundred- 
weight fixed  in  tlie  tariff  filed  as  above 
■Uted  in  1901.  Ihat,  for  the  purpose  of 
performing  said  contract,  the  tie  company 
accumulated  at  stattonB  on  the  railway 
company's  line  i.i  Arkansas  anJ  Louisiann 
44,041  oak  cross-ties  for  shipment  to  Lin- 
wood, Kansas,  and  on  October  10,  ISOT, 
requested  the  railway  to  furnish  cars  for 
the  loading  of  the  cross-ties  at  such  points. 
It  was  alleged  that  after  fumisbing  three 
eara,  wbicb  were  loaded  by  the  railway  com- 
pany and  shipped  at  the  rate  of  Z4  ceuti 
per  100  pounds,  the  railway  company  re- 
fused to  provide  further  cars,  or  to  receive 
the  cross-ties  for  shipment,  upon  the 
ground,  as  stated  by  it,  that  it  bad  no 
through  rate  applicable  to  oak  railway 
crosa-ties  from  the  several  points  on  its  line 
to  Linwood,  Kansas.  I'he  petition  cbargi'd, 
however,  that  the  joint  through  lumber 
tariff  above  referred  to  and  the  rat«  of  24 
cents  thereby  established  included  oak  ties, 
and  that  the  railway's  refusal  to  provide 
cars  and  to  csrry  the  ties  at  its  published 
rate  was  an  unjust  and  unreasonable  dia- 
crimination  against  the  tie  company,  against 
the  several  places  on  the  railway  [143] 
company's  line  where  the  ties  had  been  ac- 
eumulatcd,  and  against  the  tics  as  sn  article 
of  cimimcrce,  which  discrimination,  it  was 
■verred,  was  practised  by  the  railway  com- 
pany with  the  object  of  preventing  the  move- 
ment of  the  cross-ties  to  points  beyond  its 
line,  and  of  thus  compellin);  the  tic  company 
to  aell  the  ties  which  it  had  accumulated  to 
the  railway  company.  It  was  alleged  that 
the  refusal  to  transport  the  ties  had  resulted 
in  unreasonable  prejudice  and  disadvantage 
to  the  tie  company  and  to  the  traffic  in 
ties,  and  in  benefit  to  the  railway  company 
aa  k  purchaser  and  consumer  of  cross-ties, 
all  of  which  constituted  a  violation  of  the 
act  to  regulate  commerce.  It  was  averred 
that,  in  consequence  of  the  refusal  of  the 
t«ilway  to  furnish  the  cars,  and  the  result- 
ing inability  of  the  tie  company  to  deliver 
the  ties  to  ttie  Union  Pacific  Railway  under 
the  contract,  that  company  had  canceled 
ftS  Ifa'  ed. 


the  contract  to  buy  th«  ties.  And  the 
amount  sought  to  be  recovered  waa  allied 
to  be  the  loss  resulting  to  the  tie  company 
oonsequent  on  such  cancelation,  together 
with  punitive  damr.gea  based  on  the  "wil- 
ful, wanton,  and  malicious"  conduct  on  the 
part  of  the  railway  company,  and  a  reaaon- 
able  attorney's  fee. 

The  railway  company,  besides  denying 
generally  the  allegations  of  the  amended 
petition,  alleged  that  ita  joint  through  lum- 
ber tariff  did  not  include  a  rate  on  oak  rail- 
way cross-ties,  but  that  cross-ties  were  a 
separate  and  distinct  and  well-recogniied 
freight  commodity,  and  that  at  the  time 
mentioned  in  the  petition  it  had  not  filed 
with  the  Interstate  Commerce  Commission 
any  tariff  under  which  it  could  lawfully  ac- 
cept for  interstate  shipment,  at  a  through 
rate,  the  crosa-ties  offered  by  the  tie  com- 
pany. The  answer  further  denied  that  its 
failure  to  have  in  effect  such  a  rate  was 
a  discrimination  agaiust  cross-ties  or  the 
tie  company  or  any  locality,  and  alleged 
that  oak  cross-ties  had  never  before  been 
offered  to  it  in  Arkansas  and  Louisiana  for 
ahipment  to  interstate  points  on  its  lines 
or  [144]  connections  so  as  to  render  It  ad- 
visable to  establish  such  a  rate.  It  was 
averred  that  when  the  railway  company  first 
learned,  in  September,  1907,  of  the  purpose 
of  the  tie  company  to  ahip  cross-ties,  it  at 
once  notified  the  tie  company  that  it  bad 
no  through  rate  on  ties,  and  therefore 
would  not  be  able  to  offer  such  a  rate,  but 
would  seek  to  establish  a  through  rate  of 
50  cents  per  hundredweight  if  suQicient 
time  was  allowed  It  to  give  the  public  no- 
ticea  of  the  filing  of  the  tariff  as  required 
by  the  sUtute.  It  was  then  alleged  that 
thereafter  the  first  intimation  that  the 
railway  company  bad  of  the  purposes  of  the 
tie  compony  was  a  letter  transmitted  to  one 
of  its  officers  from  the  Interstate  Commerce 
Commission,  informing  the  railway  com- 
pany of  the  fact  that  the  tie  compaoy  bad 
filed  an  informal  complaint  with  the  Com- 
mission on  the  ground  that,  although  the 
railway  company's  tariff  on  lumber  embraced 
cross-ties,  it  had  announced  its  intention 
not  to  receive  them  under  the  lumber  sched- 
ule, and  protesting  in  advance  against  per- 
mitting the  railway  company  to  file  a  spe- 
cific tariff  on  cross-ties  at  SO  ceots  per 
hundredweight,  because,  as  compared  with 
the  24-cent  lumber  rate,  it  would  be  unrea- 
sonable. That  at  once,  to  avoid  difficulty, 
the  railway  company  applied  to  the  Inter- 
state Commerce  Commission  to  be  allowed 
immediately  to  pat  into  effect  a  croas-tie 
rate  at  24  centa  per  100  poundo,  the  same 
as  the  lumber  rate,  and  such  request  was 
refused  hy  the  Commission.  Request  was 
then  made  to  put  in  such  t,  rate  after  ttve 
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dmfi'  notice,  which  wcj  lilcenise  refused, 
Mid  thereupon  In  JftDiuiry,  -1908,  the  nll- 
my  eompuiy  iwued  rnuA  filed  with  the  In- 
tcrstAte  Commerce  Commission  a  joint 
through  lumber  tu'iff  amended  lo  «s  to 
include  at  the  lumber  rate  "wood  railroad 
cFoas-ties,  all  kinda,  earloada."  The  answer 
then  charged  that  at  no  time  until  such 
tariff  became  effective.  Febniaiy  13,  1008, 
could  the  railway  compnnj  have  lawfully 
accepted  and  carried  oak  railway  croee-tiei 
imder  the  proviaiona  of  the  [145]  act  to 
regulate  commerce.  Referring  to  an  MTerment 
in  the  petition  concerning  the  acceptance  of 
three  can  of  crosa-ties  at  about  this  time  for 
shipment  at  the  lumber  rate,  the  answer 
averred  that  if  tne  facts  were  true,  it  fur- 
nished no  basis  for  recovery,  as  the  receipt 
of  the  ties  inadvertently  or  otherwise,  in 
the  absence  of  a  rate,  would  have  been  a 
violation  of  law,  and  afforded  no  ground 
for  inferring  the  obligation  to  continue  to 
do  so,  and,  besides,  did  not  aid  the  plain- 
tiff's case,  which  was  based  upon  the  refusal 
of  the  railway  company  to  take  freight  at 
an  established  and  existing  rate,  not  upon 
any  supposed  obligation  by  estoppel  to  do 
so  when  there  was  no  established  rate.  And 
by  an  amendment  to  the  answer  it  was 
inaiited  that  under  |  9  of  the  act  to  regn- 
Ute  commerce  (act  Feb.  4,  1B8T,  chap.  104, 
24  Stat,  at  L.  382,  U.  S.  Camp.  SUt.  IBOl, 
p.  8169)  the  plaintifF  could  not  prose- 
cute its  action  because,  by  making  s  eom- 
plaint,  as  it  had  done,  to  the  Interstate 
Commerce  Commission,  concerning  the  fail- 
nre  to  treat  the  lumber  tariff  as  embracing 
a  nte  on  cross-ties,  the  plaintifT  had  elect- 
ed to  proceed  before  the  CommisBion. 

The  evidence  at  the  trial  tended  to  sup- 
port the  allegations  of  the  amended  petition 
aa  to  the  making  of  the  contract  with  the 
Dnion  Pacific  Railway  Company,  the  ac- 
cuipulstion  of  cross- ties  at  the  several  fta- 
tioni  on  the  railway's  line,  the  request  for 
ears  for  the  shipment  of  the  ties  to  Lin- 
wood,  Kansas,  the  refusal  of  the  railway 
to  provide  the  cars,  the  cancelation  of  the 
contract  by  the  Union  Pacific  Railway  Com- 
pany, and  the  consequent  loss  to  the  tie 
company.  The  Ysilwsy  company's  joint 
through  lumber  tariff  was  introduced  in 
evidence,  and  it  was  not  disputed  that  by 
It  a  rate  of  24  cents  per  100  pounds  was 
established  on  oak  lumber,  and  that  nak 
railway  cross-ties  were  not  specifically 
Eoentioned.  The  railway  company  also 
introduced  in  evidence  the  correspondence 
between  it  and  the  Interstate  Commerce  Com- 
mission, showing,  among  other  things,  the 
request  to  be  allowed  to  put  immediately 
Into  cfTect  the  cross-tie  rate,  and  the  re- 
fusal of  the  [146]  Commlsiion  to  grant  the 
request,  and  the  other  facta  and  eiicum- 


stances  stated  in  the  answer.  It  ia  not  dis- 
putable that  the  pivotal  question  in  the  caas 
was  whether  oak  railway  cross-tics  were  in- 
cluded in  the  filed  tariff  tlxing  a  throng 
lumber  rate  of  24  cents  per  hundredwdght, 
and  so  far  as  the  solution  of  that  inquiry 
depended  upon  the  views  of  men  engaged 
in  the  lumber  and  railroad  bnalneas,  as 
developed  in  the  testimony,  H  is  equally 
indisputable  that  there  was  an  irreconcila- 
ble conflict.  And  this  conflict  at  once  le«ds 
to  a  consideration  of  the  principle  which 
dominates  the  controversy,  and  upon  which 
its  decision,  tberefore,  depends. 

There  is  no  room  for  controversy  that  tbs 
law  required  a  tariff,  and  therefore,  if  there 
was  no  tariff  on  cross-ties,  the  making  and 
filing  of  such  tariff  conformably  to  th« 
statute  was  essential.  And  it  is  equally 
clear  that  the  controversy  as  to  whether 
the  lumber  tariff  included  croas-ties  was 
one  primarily  to  be  determined  by  the  Com- 
mission in  the  exercise  of  its  power 
concerning  tariffs  and  the  authority  to  regu- 
late conferred  upon  it  by  the  statute.  In- 
deed, we  thinK  it  Is  indisputable  that  that 
subject  is  directly  controlled  by  tbs  author- 
ities which  establish  that,  for  the  preserva- 
tion of  the  uniformity  which  it  was  the 
purpose  of  the  act  to  regulate  commerce  to 
secure,  the  courts  may  not,  aa  an  original 
qnestion,  exert  authority  over  subjects 
which  primarily  come  with  the  jurisdiction 
of  the  Comm'Bsion.  Texas  &  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  B.  42S,  SI 
L.  ed.  653,  27  Sup.  Ct.  Rep.  3S0,  B  Ann. 
Cas.  107S;  Baltimore  &  0.  R.  Co.  r.  United 
States,  21S  U.  S.  4B1,  54  L.  ed.  2S2,  30  Sup. 
Ct.  Rep.  104;  Robinson  v.  Baltimore  &  0. 
R.  Co.  222  U.  S.  50e,  se  L.  ed.  28S,  32  Sup. 
Ct.  Rep.  114;  Ultcbell  Coal  ft  Coke  Co.  v. 
Pennsylvania  R.  Co.  230  U.  S.  247,  S7  L.  ed. 
1472,  33  Sup.  Ct.  Rep.  916;  Morrisdale  Coal 
Co.  V.  Pennsylvsnia  R.  Co.  230  V.  B.  104, 
67  L.  ed.  14»4,  33  Sup.  Ct.  Rep.  938.  Mo 
qnestion  is  made  aa  to  the  controlling  ef- 
fect of  the  doctrine  as  a  general  rule,  but 
it  is  urged  that  it  is  not  applicable  to  this 
case  for  the  following  reasons: 

(a)  The  foundstion  upon  which  tbc  doc- 
trine rests,  it  is  [147]  insisted,  is  the  neces- 
sity of  a  uniform  enforcement  of  the  intv- 
state  commerce  act  and  the  danger  of  di- 
versity and  conflict  arising  if  qnestioni 
concerning  the  existence  of  tariffs  or  their 
reasonableness,  of  discriminations  and  pref- 
erences, were  left  to  be  originally  determined 
by  conrts  of  general  jurisdiction,  thus  giving 
rise  to  the  possibility  of  one  rule  in  one 
jurisdiction  and  another  in  another.  Bat 
the  argument  proceeds  to  insist  that  OpOB 
the  principle  that  where  the  reason  for  the 
application  of  a  law  ceases  to  exist  Qte  law 
itaelf  ceases  to  appl;,  the  settled  conatnis- 
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tim  ol  Um  Act  to  r^ulat« 
nouneed  and  enforced  in  the  Abilene  and 
other  CMM.  hat  here  no  application  bec&nae 
it  is  BO  plain  that  oak  cro«a-tie>  were  in- 
cluded in  the  lumber  rate  aa  fixed  in  the 
tariff. of  the  railwaj  company  that  there  it 
no  reason  for  proceeding  priniarilj  before 
the  Conuniuion,  as  there  ia  no  poeaibilit/ 
of  difference  on  the  subject  if  left  to  the 
consideration  of  the  courte.  Ws  need  not 
pause  to  paint  out  the  palpable  error  of 
law  which  the  proposition  involve*,  since, 
on  the  face  of  the  record,  it  is  apparent 
that  the  aasumption  of  fact  upon  which 
it  rests  is  absolutelf  without  foundation. 
We  say  this  because  nothing  could  morr 
clear! J  demonstrate  such  result  than  does 
the  conflict  and  confusioii  in  the  testimony 
concerning  whether  cross-ties  were  included 
In  the  filed  ltunt>er  tariff.  And  indeed,  the 
same  demonstration  arises  from  a  consider- 
ation of  some  decided  cases;  as,  for  in- 
stance, American  Tie  ft  Timber  Co.  t.  Kan- 
sas City  Southern  R.  Co.  9S  C.  C.  A.  44, 
ITS  Fed.  28,  33,  preHumably  a  report  of 
this  case,  where  it  appears  that  at  the  first 
hearing  the  trial  Judge  was  so  clearly  of 
the  opinion  that  cross-ties  were  not  lumber 
that  be  ao  charged  the  jury,  and  directed 
a  verdict  tor  the  railroad  company.  See 
also  Greason  t.  iit.  Louis,  I.  M.  &  S.  B.  Co. 
112  Mo.  App.  lie,  Sa  S.  W.  722,  where  it  Is 
apparent    that   the    same   conclusion    was 

(b)  Because  the  question  has  been  deter- 
mined by  the  Interstate  Commerce  Commis- 
sion in  Reynolds  v.  Western  New  York  ft  P. 
R.  [148]  Co.  1  I.  C.  C.  Rep.  393,  1  Inters. 
Com.  Rep.  GS6.  An  examination  of  that  re- 
port, however,  discloses  tliat  the  railway 
had  In  effect  a  published  rate  on  croas-tiea  eo 
nomine,  and  the  complaint  was  tliat  it  was 
on  reason  able  because  it  was  higher  than 
the  rale  on  lumber.  The  ruling  of  the  Com- 
mission was  not  tbat  the  lumber  rate  in- 
cluded a  rate  on  ties,  but  that  the  rate  on 
ties  was  UDressonable  as  compared  -  ith  the 
lumber  rate,  and  should  be  reduced. 

(e)  Because  the  railway  company,  by 
loading  and  carrying  the  three  cars  of  ties 
under  the  24-cent  rate,  had  itself  reci^nized 
the  applicability  of  the  lumber  rate  to 
cross-ties,  and  was  concluded  thereby.  But, 
without  stopping  to  consider  the  tendency 
of  the  proof  eetablisbing  the  want  of  foun- 
dation for  the  proposition,  we  think  it  is 
wanting  in  merit  for  this  obvious  reason: 
If,  aa  we  have  seen,  the  questiou  of  whether 
eroaa-ties  were  embraced  in  the  filed  tariff 
concerning  lumber  was  involved  in  such 
conflict  and  doubt  as  to  require  the  rtion 
of  the  Interstate  Commerce  Commission, 
the  situation  was  sucli  that  the  railway 
company  could  not  do  by  indirection  that 
BS  Id.  ad. 


which  the  statute  permitted  it  to  do  only 
by  compliance  with  the  law;  that  is,  fiLng 
ita  tariffs  in  the  regular  way.  Nothing 
could  better  serve  to  demonstrate  this  self- 
evident  truth  than  by  recurring  to  the  fact 
that,  at  tiie  very  inception  of  the  contro- 
versy the  request  made  by  the  railway  com- 
pany to  the  Interstate  Conunerce  Commis- 
sion to  he  allowed  to  immediately  put  in 
the  rate  on  cross-ties  was  refused  by  that 

(d)  Because  the  railway  company  did 
not  refuse  to  transport  the  ties  in  good 
faith,  and  insisted  upon  the  absence  of  a 
scheduled  rate  simply  as  a  pretext  and  de- 
vice for  preventing  the  shipment  of  the  ties 
and  their  delivery  in  performance  of  the 
contract  with  the  Union  Pacific  Railway, 
and  with  the  ulterior  and  wrongful  motive 
of  keeping  the  ties  on  its  line,  so  as  to  be 
able  to  purchase  them  itself  from  the  tie 
company.  But  without  pausing  [140]  to  do 
more  than  direct  attention  to  the  fact  that 
this  proposition  is  necessarily  disposed  of  by 
what  WB  have  said,  that  is,  by  the  lawful- 
ness, in  view  of  the  state  of  the  existing 
and  flted  tariff,  of  the  refusal  until  the 
Commission  had  acted,  we  think  all  the 
contentions  under  this  last  head  are  com- 
pletely answered  by  the  statement  that  the 
suit  was  based  upon  the  unlawfulness  of  the 
action  of  the  railway  company  in  refusing 
to  carry  the  ties  in  view  of  the  filed  tariffs, 
and  therefore  the  contentions  are  not  open 
for  our  consideration. 

It  results  that  error  was  committed  hy 
the  court  in  declining  to  sustain  the  motion 
to  dismiss  for  want  pf  jurisdiction,  and 
therefore  it  ia  our  duty  to  reverse. 

Reversed. 

Mr.  Justice  Pitney  dissents. 


MARY  B.  HEAD. 

(See  S.  C.  Reporter's  ad.  140-ies.) 

Constitutional  law  —  dne  prooeas  of  law 
—  freedom  to  contract  —  extraterri- 
torial operation  of  statute. 

The  nonforfeiture  provisions  of  Mo.  Rev. 
Stat.  1899,  SI  5S5S^8S9,  78S7-T0OO,  can- 
not, without  denying  the  right  of  freedom 
to  contract,  guaranteed  by  U.  S.  Const., 
14th  Amend.,  be  applied  to  invalidate  a 
policy  loan  agreement  made  in  the  state  of 


Note. — On  the  constitutionalitv  of  stat- 
utes restricting  contracts  and  buMness,  gen- 
erally— see  note  to  State  ▼.  Loomis,  21 
ULA.  78*. 
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BirpREMfi  COURT  OF  THE  UNITED  STATES.  Oct.  Tnii, 

H«w  Tork  betwMD   a   life   insurance  eor-  S.  *S»,  Bl  L.  ed.  886,  27  Sup.  Ct.  Rep.  578; 

pontioB  of  that  itate  and  the  beneflciary.  Equitable    Life    Auur.    Soc.    t.    Clrmentt 

wko  wai  a  reaident  of  New  Mexico,  and  tbe  (EquiUble  Life  Ahut.  Soc.  t.  Pettus)   140 

■ettlement  eSect«d  in  New  York  In  aword-  „,  g    gge,  Zig,  35  L.  ed.  487,  MS,  11  Sup. 

ance  with   luch  agreement,  conformably   to  ~.     n-.,     ooo      w—   v    i     t      i         o 

the  New  York  laSa,  although  the  original  ?"    ^o,^^'    ^'*  J"!^  .V  i""."   ^\^ 

coutraet  wa.  made  ii  the  .tlte  of  Mit^uri.  ««"»«».  «  C-  C.  A.  43,  40  U.  B.  App.  530. 

which  had  exacted  «■  a  condition  of  the  li-  '"  '*«■  "- 

cenae  KTanted  to  the  insurance  company  to  The  policy  loan  agreement  was  not  a  Uia- 

do  buaineae  in  the  itate  that  such  company  aouri  contract.    It  was  signed  and  delivered 

akould  be  lubject  to  the  lawi  of  the  state  outside   the   state   of   Miasouri    by   parties 

■•  if  it  were  a  domestic  corporation.  „^o   we„  nonresidenta  of   that   state,   and 

[For  otber  cates,  see  Constitutional  l.aw.  IV. i    v-       _..     n  j j    i      .i 

b.  7.  b.  In  Dlie»t  8np.  Ct.  11W8.]  cannot   be    controlled   or   governed   by   the 

Mtaaourl  nonforfeiture  laws. 

[No.  854.]  The  original  contract  could   be  lawfully 

amended  or  changed  by  the  loan  agreemtmt. 
1   Cooley,   Briefs   on   Ins.   p.   800;    8.   S. 

White  Dental  Co.  v.  Delaware  Ins.  Co.  lOG 

Feil.  642;   Leonard  t.  Charter  Oak  L.  Ins. 

IN  ERROR  to  the  Snpreme  Court  of  the  Co.  66   Conn.  629,  33  Atl.   Gil;    Fireman'i 

State  of  Missouri  to  review  a  judgment  Fund  Ins.  Co.  v.   Dunn,  22  Ind.  App.  333. 

which   affirmed  a  judgment  of  the  Circuit  53  N.  E.  261;  Eattelman  v.  Fire  Aaso.  79 

Court  of  Jackaon  County,  in  that  state,  for  Mo.   App.   447. 

the  recovery  of  the  full  amount  of  a  policy  The   right  of  plaintiff  in  error  to  make 

of    life   insurance   notwithsUnding   an    ad-  contracts  is  protected  by  |   1   of  the   14th 

juatment  under  a  policy  loan  agreement  in  Amendment;   and  to  attempt  to  deprive  it 

accordance  with  the  Uws  of  the  sUte  of  New  °*  """  "e^^t   raises   a  constitutional  qn««- 

York.    Reversed.  tion  and  gives  this  court  jurUdicUon 

See  same  caae  bebw.  241  Mo.  403,  147  S.  Allgeyer    v.    Louisiana,    165    U.    S.    678, 

W    «i7  "BO.  681.   *1   L.  ed.   832,  838.   17   Sup.   Ct 

,■  "  V    .            *  *.j  ■     .u        -  ,  Rep-  <27i  Lochner  v.  New  York,  198  U.  S 

Xhe  facU  are  stated  in  the  opinion.  ^^^  ^^    ^^    ^^    ^^  ^    ^    ^3^^  ^J^^  ^^^^  ^ 

Mr.    James    H.    Mclntosli    argued    the  Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133;  Lohse 

cause,  and,  with  Messrs.  Gardiner  Lathrop.  Patent  Door  Co.  v.  Fuelle,  216  Mo-  458.  U 

Cyrus  Crane,  and  0.  W.  Pratt,  Sled  a  brief  L.R,A.(N.S.)    607,   128   Am.   St.   Rep.   tK, 

for  plaintiff  in  error:  114  S.  W.  097;   Pennoyer  v.  Neff,  SS  U.  S- 

Tbe  original  contract  of  insurance  was  714,  722.  24  L.  ed.  665.  568;  Union  Bank 
altered  into  t>etween  nonresidents  of  Mis-  v.  Oxford,  90  Fed.  0;  Olcott  v.  Fond  du 
iouri,  who  agreed  that  it  should  be  con-  Lac  County,  16  Wall.  6TS,  890,  21  L.  ed. 
trolled  by  the  laws  of  New  York.  Tbia  «raj  382,  3fi6;  Havemcyer  v.  Iowa  County.  3 
m  valid  provision  and  cannot  be  annulled  Wall-  264,  18  L.  ed.  3S;  Keller  v.  Travel- 
by  the  courts  of  Missouri.  era'   Ins.   Co.   68   Mo,   App.  560;    WhitfteU 

Smith  V.  Mutual  Ben,  L.  Ins.  Co,  173  Mo.  v.  jEtna  L.  Ins.  Co.  205  U-  8.   *89,  61  L 

329,  72  B.  W.  836;   Bnrrldge  v.  New  York  ed,  896,  27  Sup.  Ct.  Rep,  578;   Greenhood, 

L.   Ina.   Co.  211    Mo.  158,   109   S.   W.  580;  Pub.    Pol.    p.   2;    Adair   v.    United   SUt«, 

Qibson  V.  Connecticut   F.  Ins,   Co.   77   Fed.  208  U.   8.   161,  52  L.  ed.  436,  28  Sup.  Ct 

661;    London  Assur.   Co.   v.   Companhia   de  Rep.    277,    13    Ann.    Cas.    764;    Lawton   i, 

Moagens,   167  U.  8.   149,  42  L.  ed.  113,  17  Steele,    152   U,    S,    137.   39   L-   ed-   388,   14 

Sup.   Ct.   Rep.   786;    Kroegher   v.   Calivada  Sup.   Ct,   Rep.   499;    State  ex   ret.   Zillmer 

Colonization  Co.  56  C,  C.  A.  257,  119   Fed.  v.  Kreutiberg.  114  Wis.  530,  58  L.R.A.  74fi, 

6(2;    Mutual    L.    Ins.    Co.    v,    Dingley,    49  91  Am.  St.  Rep.  934,  90  N.  W,  1098. 

L.RA.  132.  40  CCA.  469,  100  Fed,  408.  ^^^                    ^     ^^ 

The  following  ^"™  "'"^  »»  ^y  defend-  ^              ^    ^                   ^    ^ 

ant  in  error  deal     with   contracU  of   r^-  ^                                                      J^ 

dents  or  citizens  of  MiSBouri,  and  are  there'  .  '                                    -                     .   ^«.^ 

fore  distinguishable,  to  wit:  "*  error. 

Cravens  v.  New  York  L.  Ins.  Co,  148  Mo.  Mr.  Buckner  F.  Dentbprag«  argued  tb« 

604.  53  L.RJ^.  305.  71  Am.  St.  Rep.  628,  60  cause,  and,  with  Messrs.  Jamc*  S.  Botsford 

S.   W.  519;    Price  v,   Connecticut   Mut.   L.  and  Goodwin  Creason,  filed  a  brief  for  d«- 

Ins.  Co.  48  Mo-  App.  2S1;  Horton  v.  New  fendant  In  error: 

York  L.  Ins.  Co.  151  Mo.  612,  52  S.  W.  Under  V.  8.  Const.,  14th   Amend.,  Mr. 

366;  Burridge  v.  New  York  L.  Ina.  Co.  211  Head    and    these    plaintiff    chiMren    wen 

Mo-  162.  109  S.  W.  S«0:  Smith  v.  Mutual  guaranteed  the  same  right  u  tf  they  had 

Ben.   L.   Ins.   Co.   173   Mo.   329.   72   S.   W.  lived  in  Missouri. 

036;  Wbltfleld  v.  .£tna  L.  Ins.  Co.  206  U.  Tick   Wo  v.   Hopkins,    IIS  U.   8.  356- 
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369,  30  L.  ed.  220-226,  B  Sup.  Ct.  Rep. 
lOM;  Hiwouri  P.  R.  Co.  v.  Hmekey,  127 
U.  S.  206,  209,  32  L.  ed.  1D7,  100,  8  Sup. 
CL  Rep.  liei;  Duncan  t.  UiMOUri,  152 
U.  B.  377,  38  L.  ed.  48S.  14  Sup.  Ct.  Rep. 
A70i  Frawr  v.  McConway  k  T.  Co.  82  Fed. 
257;  TempUr  t.  State  Examiner*,  331 
Ulcb.  264,  100  Am.  St.  Rep.  610,  00  X.  W, 
1068;  Steed  v.  Harvej,  18  Utah,  367,  72 
Am.  St.  Kep.  780,  64  Fac.  1011;  Pearson 
▼.  Portland,  60  Me.  278,  31  Am.  Rep.  270. 
The  courts  do  not  conaider  the  residence 
of  the  parties  aa  having  any  influence  in 
determining  the  place  where  a  contract  is 
made. 

Napier  ▼.  Bankers'  L,  Ins.  Co.  61  Misc. 
283,  100  N.  ¥.  Supp.  1072;  MiUlken  t. 
Pratt,  126  Maaa.  374,  29  Am.  Rep.  241; 
Golaon  t.  Ebert,  62  Mo.  200;  Riihardson 
V.  DeOiTerville,  107  Mo.  422.  -28  Am.  St. 
Rep.  426,  17  S.  W.  974;  Ruhe  v.  Buck,  124 
Mo.  17S,  2fi  LJt.A.  178,  46  Am.  St.  Rep. 
43B,  27  S.  W.  412;  Reed  v.  We«tem  U. 
Teleg.  Co.  135  Mo.  061.  34  L.R.A.  492,  S8 
Am.  St.  Rep.  600,  37  S.  W.  904;  Horton  v. 
New  York  L.  In«.  Co.  151  Mo.  604,  62  8. 
W.  366;  Elliott  v.  Dcb  Moines  Life  Abbo. 
163  Mo.  132,  63  B.  W.  400;  Thompson  v. 
Traderi'  Ins.  Co,  169  Mo.  12,  08  S.  W.  889; 
Parks  V.  Connecticut  F.  Ins.  Co.  26  Mo. 
App.  611 ;  F.  B.  Hauck  Clothing  Co.  v. 
Sharpc,  83  Mo.  App.  386;  Pietri  v.  Segue- 
not,  Se  Ho.  App.  2S8,  60  B.  W.  1066. 

These  policies  were  and  are  Missouri  con- 
Cravens  r.  New  York  L.  Ins.  Co.  148  Mo. 
583,  G3  D.R.A.  306,  71  Am.  St.  Rep.  628, 
GO  S.  W.  619,  178  U.  S.  380,  44  L.  ed. 
1116,  20  Sup.  Ct.  Rep.  962;  Eijuitable  Life 
Asaur.  Soc.  v.  Clements  (Equitnblc  Life 
Aeaur.  Soc.  t.  Pettus)  140  U.  S.  226,  36 
L.  ed.  407,  11  Sup.  Ct.  Rep.  822;  WhitHeld 
T.  Mtnm  L.  Ins.  Co.  206  U.  S.  480,  61  L.  ed, 
805,  27  Sup.  Ct.  Rep.  578;  Moore  v,  North- 
weatem  L.  Ins.  Co.  112  Mo.  App.  606.  87 
8.  W.  088;  New  York  L.  Ins.  Co.  v.  Kus- 
■ell,  23  C.  C.  A.  43,  40  U.  S.  App.  530,  77 
Fed.  94;  Mutual  L.  Ins.  Co.  v.  Twyman, 
122  Ky^  613,  121  Am.  St.  Rep.  471,  92  S- 
W.  336,  07  S.  W.  391;  Capp  v.  Security 
Mut  L.  Ins.  Co.  117  Mo.  App.  532,  04 
8.  W.  734;  Horton  v.  New  York  I..  Ins.  Co. 
161  Mo.  604,  52  S.  W.  356;  Joyce,  Ins.  J 
194;  Napier  v.  Bankers'  L.  Ins.  Co.  51 
Misc.  283.  100  K.  Y.  Supp.  1072;  Burridge 
V.  New  York  L.  Ins.  Co.  211  Mo.  178,  109 
8.  W.  660. 

The  loan  contracts  of  1904  did  not  have 
the  effect  of  wiping  out  the  policies. 

Smith  V.  Mutual  Ben.  L.  Ins.  Co.  173 
Mo.  341,  72  S.  W.  935;  Burridge  v.  N>w 
York  L.  Inrt.  Co.  211  Mo.  178,  109  S.  W. 
660:  Chrislrnaen  v.  New  York  L.  Inii.  Co. 
152  Mu.  App.  B6I,  134  S.  W.  100. 
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The  polkiea  having  contained  proviaiona 
and  atipwUtiona  for  the  ■"■iftig  of  loans 
and  loan  contracts,  these  loans  and  loan 
contracts  made  in  1904  cannot  be  con- 
sidered  as   separate  loans  and   loan   con- 

Burridge  v.  New  York  L.  Ins.  Co.  £11 
Mo.  158,  109  S.  W.  660;  Christensen  t. 
New  York  t.  Ins.  Co.  162  Mo.  App.  SSI, 
134  8.  W.  100. 

Respecting  the  suggestion  and  argument 
of  counsel  that  defendant  had  the  right  to 
come  into  Hiasourl  and  make  contracts  in 
defiance  of  law,  we  submit  that  the  right 
of  contract  is  not  an  unlimited,  unqualiQed 
one,  but  is  always  subject  to  tiie  law  In 
force  at  the  time  of  making  the  contract. 

Wilson  V.  Dnimrite,  21  Mo.  326;  VilU 
V.  Rodrigues  (Alexander  v.  Rodriguei)  12 
Wall.  339,  20  L.  ed.  410;  SUte  ex  rel.  Crow 
V.  Firemen's  Fund  Ini.  Co.  162  Mo.  1, 
45  L.R.A.  363,  62  S.  W.  605;  SUte  T. 
Cantwell,  170  Mo.  246,  78  B.  W.  660;  Hol- 
den  T.  Hardy,  160  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  363;  Karnes  v.  Ainerl- 
caa  F.  Ins.  Co.  144  Mo.  413,  46  8.  W.  IM; 
Havens  v.  Germania  F.  Ins.  Co.  123  Mo. 
403,  28  L.R.A.  107,  45  Am.  St.  Rep.  570, 
27  S.  W.  718;  Henry  ft  C.  Co.  v.  Evans,  07 
Mo.  47,  3  L:RJl.  332,  10  8.  W.  868. 

These  decisions  all  proceed  upon  the 
theory  that  where  the  relation  of  mort- 
gagor and  mortgagee,  pledgeor  and  pledgee, 
insurance  company  and  insured,  or  other 
like  Bdueiary  relations,  subsist  between  the 
parties,  legislation  forbidding  or  governing 
the  subject  of  contracts  is  permissible  and 
sustainable.  The  relation  between  an  in- 
surance company  and  a  policy  holder  ia 
certainly  fiduciary  in  its  character,  and  is 
one  that  courts  have  more  than  once  de- 
cided calls  for  the  protection  of  the  legis- 
lature by  such  wholesome  legislation  as  lies 
at  the  foundation  of  these  actions. 

Smith  T.  Mutual  Ben.  L.  Ina.  Co.  178 
Mo.  320,  72  S.  W.  935;  Mutual  L.  Ins.  Co. 
V.  Twyman,  122  Ky.  613,  121  Am.  St.  Rep. 
671,  92  S.  W.  336,  97  S.  W.  39!;  Narramore 
V.  Cleveland.  C.  k  St.  L.  R.  Co.  48  LJUA. 
68,  37  C.  C.  A.  490,  06  Fed.  208;  Andrus 
V.  Fidelity  Mut.  L.  Ins.  Asso.  168  Mo.  161, 
67  S.  W.  582;  Orient  Ins.  Co.  v.  Daggs,  172 
U.  8.  657,  662,  43  L.  ed.  «S2,  5S^  10  Sup. 
Ct.  Rep.  281. 

UesBTB.  James  8:  Botaford,  Buekner  P. 
Deatherage,  Goodwin  Creason,  W.  P.  Bor- 
land, and  James  A.  Reed  also  filed  a  brief 
for  defmdant  in  error. 

Mr.  Chief  Justice  WfalU  delivered  the 
opinion  of  the  court; 

In  March,  1894,  Richard  O.  Head,  a  oitl- 
Een  and  resident  of  New  Mexico,  being  tern- 
poraxily  in  Ksnsu  Citf,  HUwur^  made  ap- 
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plicktion  ftt  k  branch  olBce  of  the  New  York  i 
Lifa  InauTMice  Companj  for  two  policin 
of  inannuice  for  (10,000  each  on  hia  own 
life,  for  the  benefit  of  hU  minor  Bon,  Rich- 
ard Q.  Head,  Jr.  The  application  itated 
the  reeidenee  of  Head  in  New  Mexico,  and 
it  waa  stipulated  that  the  policy  applied 
for  when  inued  ihould  [IBS]  be  conaidered 
aa  having  been  iaaued  in  New  York,  and  be 
treated  aa  a  New  York  contract.  When  Head 
made  the  application  he  handed  a  note  tor 
the  premimii  to  the  agent  with  initructioni, 
when  the  policies  came,  to  turn  them  over 
to  a  friend  to  hold  for  him.  The  policlea 
were  iwued,  were  delivered  aa  directed,  and 
were  aulMequently  turned  over  to  Head 
when  he  again  came  to  Kansas  City.  AU 
the  premiums  but  the  first,  with  perhaps 
one  exception,  were  paid  in  New  Mexico  or 
at  an  agency  of  the  company  in  Colorado. 
Nine  yeara  after  the  issue  of  the  policies, 
that  is,  in  1903,  in  New  Mexico,  Head  trana- 
ferred  one  of  the  policies  to  his  daughter, 
Mary  E.  Head,  the  transfer  having  been 
either  by  way  of  original  authority  or 
ratification  duly  sanctioned  by  the  proper 
probate  court  in  the  county  of  New  Mexico 
where  Head  was  domiciled.  In  1904,  Mary 
E.  Head,  under  the  policy  of  which  ahe 
tbua  became  the  beneficiary,  borrowed  from 
the  New  York  Life  Insurance  Company  the 
sum  of  f2,270.  The  loan  was  requested  by 
a  letter  written  from  I«s  Vegas,  New 
Mexico,  to  New  York,  and  accompanied  by 
the  policy  and  an  executed  loan  agreement 
In  the  form  usually  required  by  the  com- 
pany, and  which  conformed  to  the  require- 
ments of  the  New  York  law.  Ihe  loan  bore 
B  per  cent  interest  and  the'  agreement  pro- 
vided that  It  should  be  payable  at  the  home 
office  in  New  York,  and  that  if  any  premium 
on  the  policy  or  any  interest  on  the  loan 
were  not  paid  when  due,  "settlement  of  said 
loan  and  of  any  other  indebtedneai  under 
said  poli^  shall  be  made  by  contin  ing  said 
policy  without  further  notice  as  paid-up  in- 
surance of  reduced  amount  in  accordance 
with  g  88,  chapter  600,  of  the  Laws  of  1802 
of  the  state  of  New  York." 

There  was  default  in  April,  190E,  in  the 
payment  of  the  intereat  on  the  loan  and 
the  premium  on  the  policy,  and  pursuant  to 
the  terms  of  the  loan  agreement  and  the 
law  of  New  York  the  policy  waa  settled,  the 
sum  remaining  from  the  accumulated  aurplua 
after  paying  the  loao  and  [156]  the  past- 
due  preoninm  being  applied  to  the  purchase 
of  paid-up  insnrauoe.  Mid  the  policy  was,  at 
the  request  of  Head  and  hia  daughter,  sent 
to  them  in  New  Mexico  in  May,  1905,  and 
waa  in  the  possession  of  the  daughter  when 
Head  died  in  April,  lOOS. 

In  September,  1906,  this  suit  was  eom- 
raeneed  in  a  eourt  of  the  (tate  of  Hiaaonri, 
IMS 


by  Mary  B.  Head,  the  benefioiar;,  to  n- 
cover  the  full  amount  of  the  policy.  Stat- 
ing the  grounds  for  relief  which  were  rdied 
upon  not  aa  literally  expreased  in  tlie  plead- 
ings, but  with  reference  to  the  ultimate 
assumption  upon  which  the  right  to  reeo*ar 
was  essentially  based,  it  was  as  foUowsi 
That  although  it  was  true  that  if  the  face 
of  the  policy  was  adhered  to  and  the  tenu 
of  the  loan  agreement  were  considered  and 
the  law  of  New  York  applied,  the  settle- 
ment of  the  policy  would,  be  binding,  it  was 
not  so  binding,  but,  on  the  contrary,  was 
void,  because  at  the  time  the  policy  was 
written  tliere  were  statutes  in  force  in  thi 
state  of  Missouri  which  made  it  the  du^ 
of  the  company  to  retain  from  the  accumu- 
lated surplus  a  given  percoitage  thereof, 
and  in  case  it  was  necessary  to  save  for- 
feiture, to  apply  the  sum  of  such  retained 
percentage  to  the  payment  of  premium  m 
temporary  insurance  as  far  as  it  would  go, 
and  if  this  duty  had  been  discharged  when 
the  failure  to  pay  took  place,  the  anm  of 
the  retained  percentage  would  have  been 
adequate  to  extend  the  insurance  to  such  ■ 
period  as  would  have  caused  the  full  amount 
of  the  policy  to  be-a  valid  and  existing  risit 
at  the  death  of  Head.  Resting  thus  upon 
the  Missouri  atatutea,  of  course  the  funda- 
mental assumption  upon  which  the  ri^t 
to  recover  waa  based  was  the  controlling 
operation  and  effect  of  the  Miaaouri  law 
upon  the  policy,  upon  the  terms  of  the  hwa 
agreement,  and  upon  the  law  of  the  stats 
of  New  York  which  would  otherwise  gov- 
ern, as  New  York  was  the  placfc  where  the 
loan  agreement  was  made  and  the  adjust- 
ment of  the  policy  took  place.  As  there  la 
no  controversy  concerning  the  meaning  of 
the  [157]  Miseouri  atatutea  if  they  were 
controlling,  we  content  ourselvea  with  re- 
ferring to  the  sections  of  the  Revised  Stat- 
utes of  Missouri  which  are  relied  upon  as 
having  produced  the  conaequencea  at&ted: 
Sections  6B6S-SS59  and  7897-7000  of  the  Re- 
vised Statutes  of  Missouri  of  1S09.  And  the 
defense,  considered  also  in  ita  ultimate  aa- 
pect,  but  asserted  the  validity  of  the  settle- 
ment made  in  New  York  under  the  loan 
agreement,  denied  the  applicability  of  tha 
statutes  of  Missouri  to  that  settlement,  a«d 
expressly  insisted  that  such  atatutea  could 
not  be  applied  to  the  situation  without 
violating  the  due  process  clause  of  the  IMh 
Amendment,  and  depriving  of  the  right  of 
freedom  of  contract  guaranteed  by  that 
Amendment,  and  giving  rise  to  the  impair 
ment  of  the  obligation  of  a  contract,  coi- 
trary  to  the  provisions  of  9  10,  article  1 
of  the  Constitution  of  the  United  Butes. 

There  was  recovery  in  the  court  of  ftnt 

instance  for  the  amount  claimed  under  tbt 

poli^,  the  eourt  maintaining  tha  supronacy 
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ti  th*  HisBOuri  itktutei.  In^  the  lupreme 
•onrt  to  which  tha  cum  hu  Ukoi  «ft«r  a 
bwring  In  k  di*iiion  thefeof  the  judgment 
below  was  affirmed  on  an  opinion  which 
cxprcaalj  held  that  the  policy  of  inauranco 
waa  ft  MissouTi  oontract,  controlled  by  the 
Uiiaouri  law,  and  that,  by  the  operation 
-and  effect  of  that  law,  the  loan  agreement 
made  la  the  etate  of  New  York,  and  the 
Mttlement  effected  in  that  atatfi  in  accord- 
ance with  that  agreement,  conformably  to 
the  lawa  of  New  York,  wan  controlled  by 
the  MiMouri  atatute  and  waa  void.  And 
the  opinion  M  holding  waa  In  ezpreea  ti 
Adopted  by  the  court  in  banc  where  the 
was  reheard. 

The  rights  under  the  contract  claute  of 
the  Constitution  of  the  United  SUtes  and 
the  14th  Amendment,  which,  aa  we  have 
■tated,  were  aaaerted  below,  form  the  baaii 
of  the  asaignmenta  of  error.  Aa  the  con- 
flicting contention!  concerning  these  consti- 
tntional  questiona  advanced  to  refute,  on  the 
one  h«nd,  and  to  iuetain,  on  the  [188] 
other,  the  reasona  which  led  the  court  be- 
low to  Ita  conclnaiwi,  involve  the  whole  et 
to  briefly  state  at  the  outset  the  pr(q)ositi( 
upheld  below  will  concentrate  the  iasues 
and  lerve  to  give  hold  relief  to  the  quea- 
tiona  which  require  to  be  decided,  (a)  De- 
termining whether  the  contract  wA  a 
Uissouii  contract,  made  in  that  State  and 
governed  by  ita  laws,  the  court  held  that  the 
•xpresH  itipnlation  in  the  contract  to  the 
effect  that  the  policy  was  to  be  conHidcred 
as  issued  from  the  home  office,  and  be 
treated  aa  a  New  York  contract,  waa  over- 
borne by  the  fact  that  the  application  for 
the  policy  was  made  to  the  Kansas  City 
agency,  Uiat  the  policy  waa  sent  there  for 
delivery,  and  that  the  first  premium  vas 
there  paid,  (b)  In  deciding  that  this  view 
was  not  modified  by  the  fact  that  the  in- 
■nred  waa  »  nonresident  of  Miasouri,  and 
by  the  further  fact  that,  on  the  face  of  the 
policy,  it  was  dearly  manifest  that  it  waa 
executed  not  for  the  purpose  of  having  ef' 
feet  in  Missouri,  but  to  be  operative  out- 
side of  that  state,  the  court  said; 

"It  has  been  repeatedly  ruled  in  this 
state  since  the  enactment  of  gg  S85S  et  »eq. 
of  the  Revision  of  1880  (now  Rev.  Stat. 
1909,  I  B94S)  and  the  act  of  1891  (Uwi 
1801,  p-  TS),  Rev.  SUt  1800,  3S  1024  and 
1020  (now  Rev.  BUt.  1900,  Ig  3037,  3040), 
that  foreign  Insurance  companies  admitted 
to  oarry  on  their  business  in  this  state 
can  only  contract  within  the  limits  pre- 
•eribed  hy  our  statutes,  and  that,  in  the 
flonduct  of  the  bnsineas  under  the  license 
(ranted  by  this  state,  they  'shall  be  pnb- 
jectad  to  all  the  liabilities,  restrictions, 
and  duties  which  are  or  may  be  imposed 
npon  oorporationa  of  like  character  organ- 
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Ued  under  the  general  laws  of  this  state, 
and  ahail  have  no  other  or  greater  povrera.' 
The  effect  of  these  decisions  is  to  write 
into  every  InauraJce  contract  made  by  a 
foreign  insurance  company,  ao  licensed.  In 
this  state,  all  of  the  proviaioni  of  the  stat- 
utes of  this  stute  appurtenant  to  the  mak- 
ing of  saeh  contract,  and  which  define  and 
measure  the  reciprocal  rights  and  duties  of 
the  parties  thereto.  {1S9]  These  sUtntes 
ftre  declaratory  of  the  public  policy  of  this 
state,  and  inhibit  the  doing  of  the  business 
of  insurance  in  this  state  by  any  corpora- 
tion contrary  to  their  regulations  by  an- 
nulling all  the  stipulations  which  offend  the 
proviaions  of  the  statutes.  Horton  v.  New 
York  L.  Ina.  Co.  l&l  Mo.  604,  02  8.  W. 
36Si  Smith  V.  Mutual  Ben.  L.  Ina.  Co.  173 
Mo.  32B,  72  8.  W.  935;  fiurridge  v.  New 
York  L.  Ina.  Co.  211  Mo.  168,  100  S.  W. 
seO;  Cravens  v.  New  York  L..  Ins.  Co,  148 
Mo.  SS3,  63  L.RjI.  306,  TI  Am.  St.  Rep. 
628,  60  8.  W.  619;  New  York  I-  Ins.  Co. 
V.  Cravens,  178  U.  8.  389,  44  L,  ed-  1116, 
20  Bup.  Ct.  Rep.  W2;  Whitfield  v.  .Xtna 
L.  Ina.  Co.  206  U.  S.  489,  61  L.  ed.  8S6, 
27  Sup.  Ct.  Rep.  B78,  affirming  Keller  v. 
Trmvelers'  Ins.  Co.  58  Mo.  App.  667."  [241 
Mo.  41S,  147  8.  W.  827.] 

(o)  In  disposing  of  the  contention  that, 
OS  the  loan  agreement  waa  made  in  New 
York  by  peraons  not  cttitens  of  Missouri, 
and  waa  sanctioned  by  the  law  of  New 
York,  it  could  not  be  treated  aa  void  by 
extending  the  Missouri  statutes  into  the 
state  of  New  York  without  a  violation  of 
the  14th  Amendment,  and  without  impair- 
ing the  obligation  of  a  contract,  the  court 

lid: 

"It  ia  not  an  open  question  in  this  state, 
that  all  subsidiary  contracts  made  by  the 
parties  to  an  insurance  contract  are  with- 
the  contemplation  end  purview  of  the 
original  contract,  and  are  not  to  be  treated 
as  independent  agreements.  This  being  so, 
they  are  iuefBcacious  to  alter,  change,  .or 
modify  the  righta  and  obligations  aa  they 
existed  under  the  original  contract  of  in- 
surance. Burridge  v.  New  York  L.  Ins. 
Co.  211  Mo.  168,  JOa  S.  W.  680;  Smith  v. 
Mutual  Ben,  L.  Ins.  Co.  17S  Mo.  S29,  72 
8.  W.  938." 

Before  approaching  -the  constitutional 
questions  relied  upon  In  the  light  of  these 
rulings  we  must  dispose  of  a  motion  to 
dismiss.  It  reata  upon  the  ground  that,  as 
the  court  below  sustained  its  ruling  by 
reference*"  to  a  line  of  state  deeiaions,  a 
leading  one  of  which  had  been  affirmed  by 
this  court  (New  York  I*.  Ins.  Co.  v.  Cra- 
vens, 178  U.  B.  88B,  44  L.  ed.  HIS,  20  Bup. 
Ct.  Rep.  0Q21  prior  to  the  deciaion  below, 
therefore,  as  the  basis  for  Jurisdiction  had 
been  dcmonitrsited  to  be  .unfounded  by  a 
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dBciHion  of  tbi*  court  umounced  prior  to  the  them  from  doing  aiiy  act  or  making  »aj 

time  the  writ  of  error  waa  praaecut«d,  there  agreement  omcerning  the  original  eontraet 

was    DO    snbatantisl    ground    upon    which  not  in  accord  with  the  law  of  the  state  wbert 

to  baie  the  auing  ovt  ot  the  writ,  and  it  the  contract  waa  originallj  nude.    In  other 

[180]  muitbedUmisaed.  Bnttheeontention  worda,   concretely   Hpeaking,   we   miut  coa- 

reata  upon  a  plain  mieconception  aa  to  what  aider  the  validity  of  the  loan  agi^emcnt; 

waa   involved   and  decided   in   the  -  Cravena  that  ia,   how  far  it  waa  within   the  poww 

Caae,  unc«  that  caae  but  concerned  a  etm-  of  the  atate  of  Miaaouri  to  extend  ita  an- 

tract  of  i&UTance  made  in  Miaaouri  aa  to  thorit;   into   the   atate   of   New   Yotk,   aad 

a  cttisen  of  that  atate,  and  required  it  only  there  forbid  the  pai'ties,  one  of  whom  wat 

Ut  be  determined  whether  riglita  under  the  a  eitiien   of  New  Mexico  and   the  other  a 

Conatitution  of  the  United  States  bad  been  citiaen   of   New    York,    from   making   ancb 

denied  b;  the  ruling  of  the  atate  court  bold-  loan  agreement  in  New  York  gimpl;  bceaota 

ing  void  a  forfeiture  of  a  policy  which  had  it  modified  a   contract  originally*  made  la 

been    declared    bj    the    corporation    for    a  Miaaouri.     Such  qucation,  we  think,  admiti 

failure  to  pay  in  Miasonri  a  premium  there  of   but  one  answer,  since  it  would  be  im- 

due    when    auch    forfeiture    waa    in    direct  poeaible  to  permit  the  atatutes  of  Hisaoari 

violation    of   the   prohibition   of   the   atate  to  operate  beyond  the  juriadiction  of  that 

law.    The  difference,  therefore,  between  that  state  .and  In   the  state   of  New   York,  and 

case  and  thia,  is  that  which,  in  the  nature  there  destroy  freedom  of  contract  without 

of   things,   muat   obtain   between   questiona  throwing  down   the  constitutional   barriers 

concerning   the    operation   and   effect   of  .a  by  which  all  the  states  are  restricted  with' 

atate  law  within  its  borders  and  upon  the  in  the  orbits  of  tlieir  lawful  authority,  and 

conduct   of   persons   confessedly   within   ita  upon  the  preservation  of  which  the  goven- 

Juriadiction,    and    its   right    to   extend    ita  ment  under  the  Conatitution  depends.    This 

authority  beyond  ita  borders  ao  aa  to  con-  ia  ao  obvioualy  the  necessary  result  of  the 

trol    contracts    made    between    citizena    of  Constitntion  Uiat  it  has  rarely  been  called 

other  atatea,  and  virtually,  in  fact,  to  dia-  in  question,  and  hence  authoritiea  directly 

regard    the    law    of   such    other    states    by  dealing  with   it  do  not  abound.     The  prin- 

which  the  acta  done  were  admittedly  valid,  ciple,  however,  lies  at  the  foundation  of  the 

Coming  to  the  merits,  to  narrow  the  sub-  fuK  faith  end  credit  clause  and  the  many 

ject  to  be  decided  as  much  aa  possible,  we  rulings    which    have    given    effect    to    that 

pass  the  consideration  of  the  ruling  helow,  clauae.t 

holding  that,  under  the  proof,  the  contract  [102]    It   ia   iUuetrated   aa   regards  tke 

was  a  Missouri  contract,  and  therefore,  for  right  to  freedom  of  contract  by  the  ruling  in 

the   aake   of   argument   only,   concede   that  Allgeyer  v.  Louisiana,  185  U,  B.  678,  41  1* 

there  waa  power  in  the  aUU  to  treat  the  ed.  832,  17  Sup,  Ct.  Rep.  427,  and  it  finds  a- 

contract  made  for  the  purpoaea  stated  as  a.  pmsiou  in  the  decisions  of  this  court  »f- 

Missouri  contract,  and  to  subject  it,  aa  to  flnnatively   esUblisbing  that  a   sUte   may 

matters  and  things  which  were  legitimate-  not,   consistently   with   due   process   clauso 

ly  within  the  state  authority,  to  the  rule  of    the    14th    Amendment,    extend    its    ao- 

of    the    state    law.      And    this    concession  thority   beyond   ita   legitimate   jurisdiction 

brings   us   to   consider   the   second   general  either  by  way  of  the  wrongful  exertion  of 

inquiry,  which   is   the   power   of   the   atate  judicial  power  or  the  unwarranted  exercise 

of  Missouri  to  extend  the  operation  of  ita  g(  ^he  taxing  power.* 

statutes  beyond  its  borders  into  the  juris- 

diction  of  other  statea,  »o  aa  in  auch  other  iHuntington  v.  Attrill,  146  U.  8.  «67.  it 

atates   to   destroy   or   impair   the   right   of  l.  ed.   1123,  13  Sup.  Ct.  Bep.  224;   Tilt  »■ 

persons  not  citizens  of  Missouri  to  contract,  Eclsey,  207  U.  8.  43,  62  L.  ed.  B6,  ZS  Sup. 

although    the   contract   could    in    no   sense  CL  Rep.  1;   Fauntleroy  v.  Lnm,  210  U.  S. 

be  operative  In  Miaaouri,  and  although  the  230,  52  L.  ed.  1039,  28  Sun.  Ct.  Hep.  Mil 

contract  was  sanctioned  by  the  law  of  the  American   F^p.   Co.   v    Mullins    212   U.  & 

.Ut«  where  made.    That  is  to  say,  the  right  3".  "  L.  ed   525   29  Sup.  Ct   Rep   881,  IS 

.#  .  .*...  _!. * h  ri«i  „_.„.  Ann.    Cas.  636;  Converse  v.  Ham.lton,ffl* 


of  a  atate  where  a  contract  [ISl]  concern- 


U.  8.  243,  56  L.  ed.  74»,  38  Sup.  Ct  Bw- 


ing  a  particular  subject-matter  not  in  iU  jig^  Ann.  Caa  1913D,  1292.     And  see  Bed- 

eaaence    intrinsically   and    inherently    local  ford  v.  Eastern  Bldg.  L  L.  Aaso.  ISl  U.  S. 

is  once  made  within  its  borders  not  merely  227,  46  L.  ed.  834.  21  Sup.  Ct.  Rep.  NT. 

to  legislate  concerning  acts  done'or  agree-  ■Pennoyer   v.   Neff,   06  U.   S.   714,  24  L. 

ments  made  wjthin  the  aUte  in  the  future,  <«1.  585;  Overby  v.  Gordon,  177  U.  8.  214, 

concerning  auch  original  contract,  but  to  af-  222,  **  L.  ed.   741    744,  20  8™.  Ct.  Rep. 

,..._,.       .           .         ■  ■     ,         .     _.  603;    Old   Wayne   Mut.   Life   Asao.   v.  Uf 

f«t   the   partie.  to   auch   original  contract  u^'       j,,   204   U.   8.   8,   61   L.   ed.  346,  V 

■with  a  perpetual  contractual  paralysis  fol-  gyp    ^    gep.   23a;   Louisville   A  J.  Ferry 

towing  them  outaide  of  the  juriadiction  of  Co.  v.  Pennsylvania,   188  U.  8.  S85,  47  L 

the  state  or  original  eontraet  \tf  prohibiting  ed.  S13,  23  Sup.  Ct.  Bap.  403;   Delawam 


m». 
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And  *n  AotAjtU  of  th«  opinion  of  th* 
wart  bclov  mAkea  it  elcftr  that  iU  ruling 
was  retted  not  upon  mj  doubt  concemiDg 
the  obvioiu  operation  of  the  Constitution 
wliieh  we  bavs  pointed  out,  but  because  it 
was  deemed  that  the  peculiar  facta  and 
eireuButances  of  this  case  tooit  It  out  ol 
tbe  general  rule  and  caused  it  to  be  there- 
fore a  law  unto  itself.  We  saj  this  be- 
cause, while  it  is  true  the  court  based  its 
conclusion  upon  a  line  of  cases  previouslj 
decided  in  that  ttato,  as  all  tbe  cases  thus 
relied  upon  involved  only  policies  of  iniur- 
anee  issued  in  Miasouri  to  citizens  of  Mis- 
souri, and  were  solely  concerned  with  tbe 
effect  of  acts  done  In  Missouri  which  it 
was  asserted  were  forbidden  by  the  statutes 
of  that  state  existing  at  tbe  time  when  the 
acts  were  done,  it  could  not  have  been  that 
the  caaeg  were  deemed  to  be  controlling 
upon  the  principle  of  store  tl«oiii*,  but  they 
must  have  bceu  held  to  be  controlling  be- 
cause of  the  pereuBsive  force  of  the  rea- 
soning upon  wliich  tbey  had  been  decided 
Indeed,  this  is  not  left  to  inference,  since 
the  court  below  in  its  opinion  summarized 
the  reasoning  iu  the  previous  cases  as 
shown  by  the  passage  which  wc  have  quoted, 
ttnd  made  it  the  groundwork  of  its  ruling 
in  this  case,  that  reasoning  being  as  fol- 
Icwsi  Insurance  companies  chartered  by 
Missouri  took  their  existence  from  [163]  the 
gnin^  of  the  state,  and  therefore  had  no  pow- 
er to  contract  in  excess  of  that  which  was 
conferred  upon  tbcm  by  the  state;  hence,  all 
acts  done  by  them  which  were  prohibited 
by  the  state  law  wer«  ultra  virtt  and  void. 
But,  as  foreign  insurance  companies  have  no 
right  to  come  into  the  state  and  there  do 
business  except  as  the  result  of  a  license 
from  the  state,  and  as  the  state  exacts  as  a 
condition  of  a  license  that  all  foreign  insur- 
ance companies  shall  be  subject  to  the  laws 
of  the  state  a*  if  they  were  domestic  cor- 
porations, it  follows  that  the  limitations  of 
the  state  law  resting  npon  domestic  cor- 
porations also  rest  upon  foreign  compa- 
nies, and  therefore  deprive  them  of  any 
power  wliich  a  domestic  eompany  could  not 
enjoy,  thus  rendering  void  or  inoperative 
any  provision  of  their  charter  or  condition 
In  policies  issued  by  them  or  contracts  made 
by  them  inconsistent  with  the  Missouri  law. 
But  when  this  reasoning  is  analysed,  we 
think   it   affords   no  ground   whatever   for 

L.  A  W.  B.  Co.  V.  Pennsylvania,  IBS  U.  5. 
MI,  49  L.  ed.  1077,  2fi  Sup.  CL  Ecp.  eS9; 
Union  Befrigerator  Transit  Co,  v,  Kentuclcy, 
199  U.  S.  ]B4,  SO  L.  ed.  ISO,  26  Sup.  Ct. 
Bee.  SB,  4  Ann.  Gas.  493;  Buck  v.  Be«ch, 
XOe  U.  8.  392,  Gl  L.  ed.  1100,  27  Sup.  Ct. 
Rep.  T12,  II  Ann,  Cas.  732 1  Western  U. 
Tslts.  Co.  T.  Kansas,  2IS  U.  B.  1,  38,  S4 
lu  ed.  SM,  870,  SO  Sup.  Ct.  Bap.  190. 
H  L.  ed. 


taking  this  case  out  ct  tb«  general  t«b  and 
making  tbe  distinction  relied  upon.  TUi 
is  so  as  the  proposition  cannot  bs  nain- 
tained  without  holding  that  becanae  a  state 
lias  power  to  license  a  foreign  insuranca 
company  to  do-  business  within  its  borders, 
and  the  authority  to  regulate  such  busi- 
ness, therefore  a  state  haa  power  to  regu- 
late the  business  of  such  company  outside 
its  borders,  and  which  would  otherwlae  be 
beyond  the  state's  authority.  A  distinction 
which  brings  the  contention  right  back  to 
the  primordial  conception  upon  which  alone 
it  would  be  possible  to  sanction  tha  doctrine 
contended  tor,  that  is,  that  because  a  state 
has  power  to  regulate  its  domestic  concerns, 
therefora  it  haa  the  right  to  control  the 
domeatie  concema  of  other  statca.  It  is  ap- 
parent, therefore,  that  to  accept  the  doo- 
trine  it  would  have  to  be  said  that  tha  dis- 
tribution of  powers  and  the  limltaticna 
wbich  aria*  from  the  existence  of  the  Con- 
stitution are  ephemeral,  and  depend  simply 
upon  the  willingness  ol  any  of  tbs  states 
to  exact  as  a  condition  of  a  license  granted 
to  a  foreign  corporation  [164]  to  do  busi- 
ness within  its  borders  that  the  Constitution 
hi) all  be  inapplicable  and  ita  limitations 
worth  nothing.  It  would  go  further  than 
this,  since  it  would  require  it  to  be  decided 
not  only  that  the  constitutional  limitations 
on  state  powers  could  be  set  aside  aa  the 
result  of  a  license,  but  that  the  granting 
of  such  license  could  be  made  the  means  of 
extending  stats  power  so  as  to  cause  It  to 
embrace  subjects  wholly  beyond  ita  legiti- 
mate authority. 

It  is  true  It  baa  been  held  that,  in  view 
of  tbe  power  of  ■  state  orer  insurance,  it 
might,  as  tha  eondition  of  a  license  given 
to  a  foreign  insurance  company  to  do  busi- 
ness within  its  borders.  Impose  a  condition 
as  to  businese  within  the  state,  which  other- 
wise, but  for  the  complete  power  to  exclude, 
would  be  held  repugnant  to  the  Constitu- 
tion. In  other  words,  that  a  company  hav- 
ing otherwise  no  right  whatever,  for  any 
purpose,  to  go  in  without  a  license,  would 
not  be  beard,  after  accepting  the  same,  to 
complain  of  exactions  upon  which  the  li- 
cense was  conditioned  aa  unconstitutional, 
because  of  Its  voluntary  submieslou  to  the 
same.  But  even  if  it  be  put  out  of  view 
that  this  doctrine  lias  been  either  expressly 
or  by  necessary  Implication  overruled,  or, 
at  all  events,  so  restricted  aa  to  deprive  It 
of  all  application  to  this  ease  (see  Harri- 
son v.  Bt.  Louis  k  S.  F.  B.  Co.  288  U.  S. 
318,  832,  ante,  021,  826,  94  Snp.  Ct.  Bep.S83, 
and  aathoritiei  there  cited),  It  bcM  can 
have  no  poaaible  application  since  such  doc- 
trine, at  beat,  but  recognized  the  power  of 
a  state,  under  the  eircumstancefl  stated,  to 
impose  conditions  upon  the  right  to  do  the 
BO  ,-  ,      !«•» 
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bnuncH  ambrmMd  ]ij  tk«  lieviM,  and  there- 
fore gJTM  no  mpport  to  the  eontentioa 
here  preeented,  which  U  that  ■  itate,  hj  a 
lieenM,  maj  acquire  th«  ligDt  to  exert  an 
author!^  beyond  ita  border*  which  it  can- 
not exereiu  oonauteDtlr  with  the  Cooati- 
tntion.  But  the  Conatitntion  and  iti  liini- 
tationa  aro  the  aaf^uarda  of  all  the  atatea, 
prerenting  anj  and  all  of. them,  under  the 
guiae  of  liceoee  or  otherwiae,  from  exercia- 
ing  powen  not  poeiesMd. 

[165]  Am  it  follow*  from  what  we  h«Ta 
aaid  that  the  primarj  conception  upon  which 
the  court  below  auumed  thla  caae  might  be 
taken  out  of  the  general  rule,  and  thereby 
the  itato  of  Missouri  be  endowed  with  au- 
thoritj  which  could  not  be  exerciaed  con- 
■iatentljr  with  the  Conatitution,  waa  er- 
roneous, it  resulta  that  the  necessity  for 
TeTcrsal  ie  demonstrated  without  requiring 
UB  to  consider  other  propositions.  But  be- 
fore we  come  to  direct  the  judgment  of 
reversal,  we  briefly  refer  to  another  aspect 
of  the  subject,  that  is,  the  ruling  of  toe 
court  below  as  to  the  subsidiary  nature  of 
the  loan  agreement,  and  its  consequent  con- 
trol by  the  broader  principle  upon  which 
ita  conclusion  waa  really  based.  Of  course, 
under  the  view  which  we  have  taken  of  tbe 
case,  that  is,  of  the  want  of  power  of  the 
state  of  Missouri,  because  the  contract  of 
insurance  wae  made  within  its  jurisdiction, 
to  forever  thereafter  control  by  its  laws  all 
subsequent  agreementa  msde  in  other  jurie- 
dictions  by  persons  not  citizens  of  Missouri, 
and  lawful  where  made, — that  is,  to  stereo- 
type, as  it  were,  the  will  of  the  parties  con- 
tracting in  Missouri  as  of  the  date  of  the 
contract, — it  is  usnecessarj  to  consider 
whether  the  loan  agreement  was  or  was  not 
subsidiary;  but  sec  on  this  aubjeot,  Leonard 
T.  Charter  Oak  L.  Ins.  Do.  66  Conn.  S20, 
33  Atl.  Oil;  Fireman's  Fund  Ins.  Co.  t. 
Dunn,  2e  Ind.  App.  332,  63  N.  E.  2B1;  8. 
S.  White  Dental  Mfg.  Co.  v.  Delaware  In*. 
Co.  lOS  Fed.  642;  2  Wharton,  ConA.  L. 
I  467g  and  cases  cited;  and  see  note  in  63 
L.H.A.  833. 

Reversed. 


BICBABD    O.    HEAD,    JR.,    bj    His    Next 
Friend,  B.  F.  Deatherage. 


(Bee  8.  C.  Reporter's  ed.  IDS,  167.) 


to  the  Supreme  Conrt  ot  Om 
I  State  of  Missouri  to  review  a  Judgment 
which  alDrmed  a  judgment  of  the  Circnit 
Court  of  Jackson  County,  in  that  state,  for 
the  recover;  of  the  foil  amount' of  a  policy 
of  life  insurance,  notwithstanding  an  ad- 
juftment  under  a  policy  loan  agreement  in 
accordance  with  the  laws  of  the  state  of 
New  York.    Berersed. 

See  same  case  below,  £41  Mo.  420,  147  fl. 
W.  B82. 

The  facta  are  stated  in  the  opinion. 

Mr.   James   H.    Hclntoah   argoed   the 

cause,  and,  with  Messrs.  Qardiner  Lathrop, 
Cyrus  Crane,  and  0.  W.  Pratt,  filed  a  brief 
tor  plaintiff  in  error  i 

Messrs.  James  H.  Mcintosh,  Gardiner 
Lathrop,  S.  W.  Moore,  0.  W.  Pratt,  and 
Cyrus  Crane  also  Sled  a  brief  for  plaintilf 
in  error. 

Mr.  Backner  F.  Deatbemge  argued  the 
cause,  and,  with  Messrs.  James  8.  Botafocd 
and  Goodwin  Creason,  Sled  a  briof  for  de- 
fendant in  error: 

Meesrs.  James  S.  Botaford,  Buckner  F. 
Deatherage,  Goodwin  Creason,  W.  P.  Bor- 
land, and  Jamea  A.  Reed  also  filed  a  brief 
for  defendant  in  error. 

For  contentiona  of  covmae),  aee  their 
briefs  as  reported  in  New  York  L.  Ids.  Co. 
*.  Head,  ante,  I2S». 

Mr.  Chief  Justice  Wblte  delivered  tli« 
□pinioD  of  the  court: 

This  caae  is  governed  by  the  opinion  in 
No.  254,  just  decided  (234  U.  S.  14B,  ante, 
12fiB,  34  Sup.  CL  Rep.  879].  The  policy  sued 
on  was  one  of  tbe  two  issued  to  Richard  0. 
Head  in  Kansas  City,  Misaouri,  in  favor  of 
hia  minor  eon.  It  was  delivered  at  Ean. 
sas  City  and  the  flnt  premium  paid  there, 
as  in  tbe  previous  case,  and  the  subsequoit 
premiums  were  paid  In  New  Mexico..  There 
was  borrowed  upon  the  policy  by  anthori^ 
of  the  proper  probate  court  in  New  Mexico 
the  sum  of  12,270,  under  a  Icstn  agreement 
and  pledge;  there  was  a  default  and  an  ad- 
justment of  the  policy  as  in  the  other  esse. 
The  caae  waa  tried  in  the  court  of  first  in- 
stance with  the  other  caae,  waa  embraced  is 
the  supreme  conrt  of  Misaouri  by  the  [18T] 
same  opinion  by  which  the  other  eaae  was 
disposed  of,  and  there  thus  being  ao  dis- 
tinction between  tbe  two  easea,  for  reassai 
given  in  the  other  ease.  No.  SM,  the  Jndf 
ment  is  reveraed. 

*t«  U.  ■. 
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Florida,  et  «1. 


(8m  8.  C  Reporter's  ed.  187-188.) 

IntersUte  commerce  commlaalon  ^  Jn- 
diclal   rrrlew  —  order   wittiout  eri- 
dence  to  support  It. 
Ihe  enforcement  of  kn  order  of  the  In- 

teritate  Commerce  CommisBion  reducing 
gathering  ratea  lor  citrni  fruit*  uid  vege- 
table! from  production  pointa  in  Florida 
to  a  baaing  point  In  tbe  aame  state  nill 
be  enjoined  where  it  waa  rendered  without 
BD7  evidence  whatever  to  ■upport  it,  this 
being  a  queatioA  of  law  which  it  ii  tbe 
duty  of  the  eourta  to  examine  and  decide, 
[ror  other  cases,  IM  In  (erst  st*  Commerm 
ComiuliHiloii.  H-14,  in  Dlsest  Hup.  Ct.  11M8..' 


APPEAL  from  the  United  SUtea  Com- 
merce Court  to  review  a  decree  refusing 
to  enjoin  the  enforcement  of  an  order  of  tbe 
iDterstate  Commerce  Commission  reducing 
ratei.    Beversed. 

8ee  same  case  below,  SOO  Fed.  7S7. 

The  facta  are  stated  In  the  opinion. 

Sleasrs.  Frederick  O,  Brj-an  and  Alex- 
ander St.  Clalr-Abrama  argued  the  cause 
and  filed  a  brief  for  appellant. 

Ur.  Blackbnm  Bstertlne,  Special  As- 
■iatant  to  the  Attorney  General,  argued  the 
eanae,  and,  with  Solicitor  Oeneral  Bullitt, 
filed  a  brief  fot  the  United  State*. 

Mr.  Charlea  W,  Ncedham  argued  tbe 
eaaae  and  filed  a  brief  for  the  Interstate 
Commerce  Conimiuion. 

Ur.  Frederick  H.  Hndaon  argued  the 
eauae  and  filed  a  brief  for  the  Railroad  Com- 
Diaslonera  of  Florida. 

Mr.  A.  A.  Boggs  filed  a  brief  for  inter- 
vening appelleee. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court : 

Tbe  order  of  the  Interstate  Conuneree 
Conimisiion  concerning  which  the  appellant, 
hereafter  called  the  Eaat  Coait  Line,  eom- 
plained  before  the  court  below,  and  which 
that  court  refuaed  to  enjoin,  waa  made  on 
a  aeeond  supplemental  petition  presented  in 
controversies  which  had  been  long  pending 
and  twice  before  decided,  such  controversies 
Involving  many  rsilroads,  and  being 
earned  with  the  ratea  aa  to  pineapples,  eitnia 
II  L.  ed. 


fmlts,  and  vegetables  from  places  of  pro- 
duction in  Florida  to  exterior  points  of 
distribution  or  consumption.  While  the  re- 
port here  under  aonsideratioQ,  made  on  the 
second  supplemental  petition,  deals  with 
\ij  a  few  of  the  rtJlroads  eoncemeJ  in  the 
previous  inquiries,  and  with  onlj'  a  part 
of  the  controveraiea  involved  in  the  previoua 
I,  yet  the  reports  in  the  previous  c 
tbe  reasons  sUted  by  the  T 
sion  for  its  action  in  those  oaaea  are  so 
connected  with  its  action  complained  of  In 
this  case  that  it  is  impossible  to  under- 
stand this  controversy  without  recurring 
to  and  stating  the  previous  report*  of  the 
Commission  in  the  controversies  to  which 
we  have  referred. 

[174]  We  observe  before  coming  to  make 
that  statement  that  none  of  the  teatimony 
taken  before  the  Commission  in  the  ease* 
prior  to  this  one  is  in  the  record,  it  having 
been  stipulated  that  the  facts  stated  by  the 
Commission  in  its  reports  in  such  previoua 
eases  should  be  taken  a*  the  facts  of  such 
controversia.  For  tile  purpose  of  the  state- 
ment which  we  shall  make,  the  record  there- 
fore consists  of  the  reports  in  such  previoua 
cases,  of  the  report  in  this  case,  and  the 
testimony  taken  in  this  case  before  tbe  Com- 
mission and  in  the  court  below.  Tlie  future 
application  of  the  fact*  which  we  shall 
state  will  be  facilitated  bj  giving  a  de- 
scription of  the  East  Coast  Line  as  stated 
in  tbe  several  report*  of  tbe  Commission  to 
which  we  sball  immediately  recur. 

The  East  Coast  Line  is  wholly  within  tb* 
state  of  Florida,  the  main  line  extending 
from  Jacksonville  south  along  the  Atlantic 
coast  to  Miami,  a  distance  of  3S6  miles, 
then  to  Homestead,  28  miles  south,  and 
thence  across  the  Florida  Keys  to  Key 
West  At  the  time  of  the  final  hearing 
before  the  Commission  on  March  2,  1911, 
the  road  waa  not  fully  constructed,  and 
was  only  conipleted  and  being  operated  to 
Knight's  Key,  about  63  miles  below  Home- 
stead. The  total  mileage  of  the  road  was 
about  683  miles,  including  477  miles  of 
main  line  from  Jacksonville  to  Knight's 
Key  and  about  100  miles  of  branch  line 
above  Miami.  The  cost  of  the  construc- 
tion from  Homestead  on  was  enormous 
amounting  to  nearly  tI7S,0D0  per  mila, 
and  the  total  coat  of  the  extension  from 
Homestead  to  Knight's  Key,  83  milea,  near- 
ly equalled  the  entire  cost  of  the  balance 
of  the  road,  900  miles.  On  July  3,  1907, 
a  petition  waa  filed  by  the  Florida  Fruit 
t  Vegetable  Shippers'  Protective  Aaaoeia- 
tlon  against  the  Atlantic  Coast  Line,  the 
Seaboard  Air  Line  and  Southern  Bailway 
Companies  and  the  Eaat  Coast  Une,  com- 
plaining of  and  asking  a  reduction  in  inter- 
state ratea  on  pineapples,  citrus  fruita,  and 
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TigaUblM.  Th«  Eaat  Comtt  line  wai  th« 
onlr  one  [176]  of  th*  defandut  nilraadi 
irtioM  tnffle  wks  eonflncd  to  Uw  prodneing 
regioDi  in  Florida  becMue,  whila  tlie  other 
Una  nbo  nndoubtadlj  penetrated  t«  the  area 
of  production,  their  linei  were  not  eonflned 
to  Florida,  but  were  trunk  line*,  carrjing 
not  only  tlie  product  eommitted  to  them  by 
producer*  in  Florida,  but  also  tlie  product* 
eomnitted  bj  producer*  to  road*  like  the 
Eaat  Coait  Line,  which  did  not  ^^end 
beyond  Florida,  and  bad  therefore  to  be 
transthipped  if  deatlned  to  pointa  beyond 
the  Btate  by  other  road*.  In  coming  to 
make  its  report  in  the  ea*e  thua  referred 
to,  the  CommiuioD  thus  ttated  the  general 
eituation  of  the  railroad  traffic  of  all  the 
roads  in  Florida  concerning  the  nibject* 
under  dheuesion  (No.  1108,  li  Inter*.  Com. 
Rep.  483): 

"Tbt  shape  and  location  of  the  state  of 
Florida  is  such  that  tbeae  railroads  which 
handle  tbla  tiaffit.  from  the  point  of  prO' 
duction  up  to  the  base  point  necessarily 
do  hut  a  limited  buBlnesa.  They  extend 
aouth  conaldetable  di*taaceB  through  a 
aparsely  settled  country  which  neither  orlg- 
inatee  nor  consume*  a  eonsidtirabte  amount 
of  traffic.  Some  of  them  reach  the  seacoast, 
but  none  of  them  connect  or  can  connect 
with  railroads  leading  beyond,  and  the 
amount  of  through  business  handled  is  ex- 
tremely light.  Tbeir  traOic  i*  confined  al- 
moat  entirely  to  bringing  out  the  product* 
which  originate  upon  their  lines,  and  carry- 
ing In  the  supplies  which  are  consumed 
In  the  territory  aerred  by  them.  Fruit* 
and  vegetables,  lumber,  naval  storea,  and  in 
some  cases  cotton  and  phosphate  rock  are 
the  principal  commodities  carried,  and  of 
these,  fruits  and  ve^tabte*  produce  the 
most  revennc." 

In  the  report  by  which  the  Commi**Ion 
diapoaed  of  thi*  controversy  (No,  I1S8,  14 
Inter*.  Com.  Rep.  47S)  it  ditlded  the  rate* 
to.  be  eonslderrai  into  two  classes:  (a) 
gathering  charges  from  production  points 
in  Florida  to  base  points  of  which  Jaekson- 
Tille  was  the  only  one  on  the  East  Coast 
Una,  and  (b)  rates  from  base  points  tO 
pointa  of  flnal  [176]  destination  in  other 
atatea,  the  sum  of  the  two  rates  being  the 
Jtint  through  rate. 

Considering  the  three  products  whose 
traffle  charge*  were  under  consideration,  the 
Commission  said: 

(a)  Citma  fruita: 

Trom  an  examination  of  the  elaborata 
Bgares  which  were  Introduced  upon  the 
trial  showing  the  eharaetar  of  the  traflk 
handled  by  tbeae  Florida  road*,  the  con- 
ditions nnder  which  it  la  handled,  their 
eaminga,  and  the  cost  of  operation  running 
throut^  a  lerlaa  of  yeara,  It  1*  dlfBcult  to 
1»S 


*ee  how  thesa  railroad*  can  be  expeelad  ta 

transport  in  a  auitabla  way  thi*  fruit  and 
vegetable  traffic  from  point*  of  prodnetiM 
to  these  baaing  points  for  a  Itaa  aun  thaa 
they  now  receive.  It  is  difficult  t«  aea  how, 
even  upon  the  preaent  tariR,  thoaa  Unaa  eaiv 
in  the  Immediate  future,  expoet  to  pay 
any  considerable  return  upon  thdt  Inveat- 
ment.  We  leel  that  these  local  rata,  al- 
though they  are  high  in  compariaon  with 
other  local  ratea,  are  as  low  aa  ahould  b* 
established   under   all   tha   eircnmstaneea.'* 

(b)    Vegetables: 

"The  same  ohaervations  which  have  beea 
made  upon  the  orange  ratea  to  baac  points 
apply  with  equal  pertinency  to  thoae  upoa 
vegetables.  They  are  named  by  the  railroad 
commission  of  Florida,  jThey  are  made 
with  the  understanding  that  they  are  really 
psrta  of  through  ratea  from  the  point  of 
production  to  the  market  of  consumption. 
They  are  low  in  comparison  .with  other 
rates  because  it  is  understood  that  thi* 
industiy  ia  an  important  one  to  the  state 
of  Florida,  and  that  a  low  coat  of  trans- 
portatioD  i*  easantial  to  its  development. 

"While  theae  local  rates  are  caaentlalty 
part  of  the  through  charge,  and  should  bt 
dealt  witfa  by  t^.>8  Commission  aa  such,  it 
ia  difficult  to  see  how  these  Florida  rail- 
roads can  render  a  proper  service  upon  a 
lower  scale  of  rate*  than  1*  now  applied. 
It  must  be  remembered  that  without  the 
railroad  this  industry  could  not  exist  at  all, 
and  that  [177]  to  Ita  aatisfactory  carrying 
on  the  character  of  the  service  in  fully  as 
important  as  the  rate.  It  la  better  that 
these  fruits  and  vegetablea  ahould  reach  the 
market  on  time,  and  In  good  condition,  thaa 
that  a  few  cent*  per  box  should  be  sub- 
tracted from  the  carrying  charge.  There 
was  very  little  complaint  as  to  the  aervieai 
nor  did  the  abippera  who  testified  manifest 
any  desire  that  these  carriers  ahould  bt 
required  to  accept  leas  than  reasonahh 
compensation  for  that  service.  Our  cob. 
elusion  upon  this  branch  of  the  caaa  li 
that  the  present  rate*  up  to  the  baae  poiat*, 
wbite  high  in  compariion  with  *imilar  rats* 
in  other  localitiea,  are  as  low  as  tbay  ought 
to  he  under  the  conditions  obtaining  upas 
theae  Florida  lines,  so  that  here,  aa  in  ea» 
of  oranges,  the  real  queatioa  arlaea  np«a 
the  rate  from  the  bsAe  point  to  the  north- 

(e)   Pineapples: 

Tineapples  ar«  mainly  prodoeed  ia 
Florida,  npc«  tbe  Una  of  the  Florida  East 
Coaat  Railway,  wblca  extenda,  aa  alr^^ 
aaid,  down  the  east  aide  of  Florid*.  This 
Industry  baa,  within  recent  yeara,  darelopfd 
rapidly.  Florida  pineapples  to-day,  aell  ia 
all  the  markets  of  the  United  Stataa  la 
eompetitioB  with  foreign  plncapplsa,  vsnal- 
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I7  MmunMtdlng  nueh  hl^cr  prices  tlum 
tlw  foreign  krtlcle.  While  the  period  of 
prodaetiou  In  th«  United  Statea  And  in 
Cuba  i*  not  exactly  the  aame,  atill  it  jnaj 
fairly  be  amid  that  the  two  prodncta  do 
«MDpete. 

■at  iMa  aald  that  Janaeu  might  be  (elect- 
ed aa  a  tjpieal  producing  point  upon  the 
Florida  Eut  Coaat  Railway.  Thia  station 
ia  SAT  mites  aouth  of  JsckaonTille,  and  the 
T*U  on  pineapple*  i*  24  cents  per  bnz 
of  BO  pounds.  Rates  from  other  points  are 
relatiTelj  atraot  the  same  as  from  Jansen; 
amaewhat  lower,  it  will  be  seen,  for  the 
aame  dtatance,  than  from  moat  productng 
pointa  upon  orangee." 

Preaumabljr,  deeming  that  the  particular 
■ttuat'on  on  the  East  Coast  Line  as  to  the 
diaracterot  its  buaineis,  its  [178]  location, 
ita  cost,  etc.,  etc.,  required  to  be  specially 
pointed  oat  in  addition  to  what  was  said 
in  the  passages  quoted,  the  Commission 
aald: 

"The  Florida  East  Coast  Railway  waa 
built  as  part  of  a  hotel  acheme,  and  Its 
principal  business  is  the  carrying  of  paa- 
aongers  who  frequent  these  Florida  winter 
resorts.  Over  fiO  per  cent  of  its  total 
receipts  are  from  passenger  tratllc.  Its 
most  important  freight  business  is  the 
traniiportation  of  fruits  and  vegetables,  and 
of  these  pineapples  afford  the  most  eon- 
sidernlile  amount  of  revenue.  The  manage- 
ment of  the  railroad  hu  paid  great  atten- 
tion to  the  development  of  this  business. 
In  the  pineapples  region  highways  are  few 
and  transporlRtion  by  wagon  ij  therefore 
costly.  To  relieve  this  difficulty  sidings 
have  lieen  pnt  In  the  pineapple  region  at 
frequent  intervals.  The  trattic  representa- 
tive of  this  railroad  stated  that  it  was 
possible  to  load  pineapples  every  half  utile 
upon  his  line  in  the  pineapple-pro<luping 
region.  When  ouee  loaded,  great  attention 
la  paid  to  sending  the  fruit  to  Jacksonville 
upon   a  reliable  and  expeditions  schedule. 

"Very  elaborate  tables  were  introduced, 
showing  the  cost  of  constructing  this  rail- 
road aud  the  financial  results  of  its  past 
operations.  These  statements  and  tables 
have  been  examined  by  the  Commission,  but 
it  does  not  seem  necessary  to  reproduce 
them  here,  or  to  state  in  detail  the  grounds 
of  our  conclusions.  But  for  this  railroad 
the  pineapple  industry  in  Florida  would 
not  to-day  exist.  The  quality  of  the  aervlce 
rendered  that  Industry  by  this  rood  is  not 
«riticised.  The  shippers  of  this  fruit  ought 
not  to  object,  nor  do  they  object,  to  paying 
a  fair  compensation  for  the  service,  and  In 
OUT  opinion  the  present  rate*  do  not  ex- 
eeed  such  just  compensation  for  the  trans- 

Sortation  of  pineapple*  from  various  pro- 
B  Ii.  cd. 


dneing  points  to  Jacksonville  and  wa  ao 
hold." 

And  eoneemlng  the  eaminga  of  the  East 
Coast  Line,  It  was  said; 

[1T»}  "The  total  eamlnga  of  the  Florhla 
East  Coast  Railway  for  the  same  year  [end- 
ing June  30, 1907]  were  9S,911  per  mile,  and 
its  operating  expenses  f4,S0E.  The  greater 
part  of  the  receipt*  of  this  railroad  ar« 
from  its  passenger  servles.  Tha  evidenev 
shows  that  a  considerable  portion  of  what 
little  freight  revenue  it  has  eomes  front 
the  transportation  of  fruits  and  Tegctabics. 
It  has  given  in  the  past  great  attention  to 
this  service,  and  has  a,pparently  satisSad 
its  patrons  in  this  respect.  It  makes  no 
through  rates,  but  Teceivea  ita  full  local  In 
ail  cases  up  to  Jackson villfc" 

Oiving  effect  to  the  foregoing,  the  Com- 
mission held  that  tha  complaint  as  to 
gathering  charges  was  wholly  unfounded, 
and  they  were  maintained.  A  different  con- 
clusion, however,  was  reached  aa  to  charges 
from  the  base  points  to  points  of  distribu- 
tion or  consumption,  as  to  which  some  re- 
duction was  made.  It  consequently  follows 
that  all  the  other  roads  who  were  defend- 
ants were  subjected  to  some  reduetion  as 
to  their  rates,  while  the  East  Coast  Line, 
because  of  its  being  a  purely  gathering 
road,  was  subjected  to  no  reduction  what- 

Within  a  year  after  this  action  by  the 
'  Commission  the  aame  eomplainant  com- 
menced a  new  proceeding  (No.  2iM) 
against  two  hundred  railroads,  including, 
among  others,  the  Bast  Coast  Line,  to  estab- 
lish carload  rates  from  base  points  in 
Florida  to  interstate  points.  At  the  same 
time  in  No.  1IS8,  which,  as  we  have  seen, 
had  been  previously  passed  upon  by  the 
Commission  and  decided  in  favor  of  the 
East  Coast  line,  a  supplemental  petition 
was  filed  against  that  road,  the  sole  com- 
plsint  against  the  East  Coast  Line  in  such 
petitions  being  as  to  its  gathering  rates 
on  pineapples  from  points  of  production 
to  Jacksonville.  And  it  is  to  be  presumed 
that  the  complaint  as  to  pineapple-gather- 
ing rate*  was  made  only  against  the  Bast 
Coast  Line,  because,  aa  we  have  seen,  sa 
stated  by  the  Commission,  that  road  was 
almost  the  exclusive  carrier  of  such  [180] 
product,  and  In  fact  had  virtually  built  up 
that  industry.  The  controversy,  while  it  in- 
volved a  claim  of  reduction,  in  Its  broad 
aspect  presented  only  a  controversy  aa  to 
whether  there  should  be  put  in  force  car- 
load and  less-than-earlead  instead  of  any- 
qnantity  rates  In  the  performance  of  its 
duty  of  gathering  pineapples.  On  the  fil- 
ing of  the  new  and  original  as  well  aa  of 
the  supplemental  petition,  the  Commisaion 
directed  the  rescinding  of  its  previous  order 
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I  of  gktfaering 
ntet,  u  n«ll  u  Ita  flnding  on  the  subject 
tit  nktn  from  Iwm  point*,  and  directed  the 
Butter  to  be  reheard.  Without  referriug 
to  the  oancliuiou  of  the  Conuninlon  eon- 
MmiDg  the  eontroTersj  •«  to  the  mmaj 
nilroAde  who  were  before  it  aa  to  their 
dnteratate  ratal,  we  enne  to  state  the  ruling 
ol  the  Commiaaion  aa  to  the  Eaat  Coaat 
line  (IT  Inters.  Com.  Sep.  6SZ)  i 

"The  evidence  produced  upon  the  preaent 
bearing  auggeata  no  change  in  what  waa 
«aid  ao  far  aa  that  appliea  to  the  Florida 
Eaat  Coast  Railwaj.  That  line  operates 
at  the  present  time  477  miles  of  main  line 
and  IM  milei  of  branches.  It  has  a  first 
mortgage  of  (10,000,000,  a  second  mortgage 
V  (20,000,000,  and  a  capital  stock  of  (3,- 
000,000,  making  in  all  (33,000,000.  Ihii 
a«pitali£ation,  with  the  exception  of  about 
(4,000,000,  reprMents  an  actual  cash  invest- 
ment. 

"It  is  urged  bj  the  complainant  that  the 
portion  of  the  line  from  Miami  south,  which 
haa  eoat  some  (14,000,000,  waa  not  at  the 
preaent  time  a  paying  inveatment,  and  that 
the  balance  of  the  line  from  Jacksonville 
to  Miami,  which  is  used  bj  the  growers  of 
pineappica,  ought  not  to  l>e  taxed  with  the 
ccat  of  tbb  conatruction.  Admitting  this 
to  be  so,  and  laying  out  of  view  altogether 
the  (14,000,000  which  bare  been  invested 
in  that  part  of  the  property,  it  is  still  true 
that,  during  the  entire  existence  of  the 
Florida  East  Coast  Railway,  so  far  aa  this 
record  shows,  that  property  haa  never 
earned  in  any  single  year  0  per  cent  upon 
the  money  invested,  with  the  single  exception 
of  the  year  IBOS.  [181]  During  much  of 
the  time  its  net  earnings  have  been  but 
little  above  ita  operating  expenses.  We 
eertainly  cannot  hold  that  these  rates 
should  be  reduced  because  for  a  single 
twelve  months,  under  what  may  be  termed 
abnormal  conditions,  this  railway  earned 
about  0  per  cent  on  the  money  which  has 
been  actually  invetrted  in  ita  construction. 
The  years  when  no  return  baa  been  received 
must  certainty  be  given  some  consideration. 
Upon  no  other  theory  could  private  capital 
be  induced  to  invest  in  the  construction  of 
railroads. 

"While,  however,  we  adhere  to  what  was 
said  in  the  previous  case,  we  do  think,  upon 
more  careful  examination,  that  these  rates 
of  the  Florida  Eaat  Coast  Railway  on  pine- 
apples ought  to  be  somewhat  rsviaed.  They 
are  not  consistent  with  one  another,  and 
In  our  opinion  those  from  the  more  distant 
points  are  too  high  as  compared  with  nt«s 
from  nearby  polnta. 

"The  present  rates  are  ia  any  quantity. 
About  60  per  cent  of  these  pineapplea  move 
from  the  point  of  origin  in  earloads,  40 
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per  cent  In  leaa  than  carloads.  Cnrkad 
shipments  are  stripped  and  loadad  bgr  tha 
shipper,  and  are  not  unloaded  at  Jaakaok- 
ville,  which  probably  aavea  the  carrier  aot 
far  ifrom  2  centa  per  box.  The  leaa-than- 
carload  shipment  is  loaded  by  the  railw^r 
and  uaually  unloaded  at  the  station  in 
South  Jacksonville  or  Jacksonville.  In  anr 
opinion  carload  rates  should  be  establiihad 
which  are  leaa  than  the  preaent  any-quaa- 
ti^  rates  by  3  emits  per  box. 

"The  establisbment  of  such  carload  rates 
will  not  of  a  certainty  work  a  decrease  i^ 
tile  net  earnings  of  the  carriers.  It  ia  a 
false  theory  of  transportation  which  seeks 
to  force  the  shipper  to  avail  himself  ei  a 
less- than -carload  service,  which  ia  mors  ex- 
pensive to  render,  for  the  purpoae  of  in- 
creasing the  gross  revenues  of  the  carriw- 
The  true  object  should  be  to  perform  the 
service  in  the  most  economical  manner,  and 
to  charg«  for  that  service  reasonable  eompsB- 
sation.  In  the  end  this  makes  to  the  advan- 
tage [182]  of  both  the  carrier  and  ita  pa- 
tron. Ihevice  president  of  the  Florida  East 
Coast  Railway  stated  that  he  bad  always 
thought  that  carload  ratea  should  be  eatab- 
lished,  and  that,  in  his  opinion,  to  establish 
carload  rates,  3  centa  per  box  leaa  than  the 
present  any-quantity  ratea  would  not  preju- 
dice the  net  revenues  of  his  company,  ^ce 
he  would  make  up  by  saving  in  operating 
expenses  what  he  lost  in  gross  income." 

The  order  of  the  Commission  which  gave 
effect  to  these  views  entered  Fri)rUBiy  S, 
1010,  changed  gathering  ohargcs  on  pine- 
apples and  citrus  fruits  on  the  Eaat  Coast 
Line  from  any-quantity  to  oarload  and  less- 
than-carload  rates,  and  modified  the  mileage 
basis.  On  attention  being  directed  to  the 
fact  that  the  complaint  related  only  to 
pineapples,  while  the  order  applied  to  that 
product  and  to  citrus  fruits,  the  order  was 
modified  and  restricted  to  the  subject  com- 
plained of, — pineapples.  The  East  Coast 
Line  conformed  to  the  order,  and,  indeed, 
shortly  after  doing  so,  also  voluntarily  pat 
into  effect  carload  and  Icss-than -carload 
gathering  rates  on  citrus  fruits  and  vege- 
tables, and  although  the  ratea  thus  fixed 
were  somewhat  higher  than  the  rates  on 
pineapples  which  the  Commission  had  estab- 
lished, they  were  lower  than  the  eitraa 
fruit  and  vegetable  rates  which  had  bea 
express^   sustaitied   by   the   Commissian. 

Some  montha  after  this  waa  done  th* 
same  complainant  who  had  filed  the  prcvi- 
oUB  petitions  preamted  ia  No.  1188  a  aecoBd 
supplemental  complaint  agaiaat  the  East 
Coast  Line,  and  new  petitions  against  th* 
Seaboard  Air  Line  and  Atlantis  Const  Line 
Railways  (No.  3808).  So  far  aa  ths  BMt 
Coast  Line  waa  ooncemed,  the  complaint 
was  against  th*  citrus  fruit  and  vegstahk- 
SS4  V.  •• 
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gatlMrtDg  ratM,  and  uked  that  thej'  b« 
equalised  with  or  nad«  the  laiiw  aa  the 
pineapple  rate.  The  Florida  Railroad  Com- 
niuion  Intervened  and  aakcd  the  aame 
t«lief.  The  Commiulon  in  tfeet  granted 
tlie  prater  of  thti  lecond  mpplemental 
tamplalDt,  found  the  rates  of  the  East  Coaat 
Line  on  [183]  citnu  frulta  and  v^etablea 
to  be  mijnflt  and  unreatonable,  and  directed 
the  putting  into  operation  of  a  lower  etated 
schedule  of  gathering  ratei  which  wu  made 
applicable  not  onl^  to  the  Eaat  Coaat  Line, 
but  also  to  the  other  roada  which 
parties  to  the  proceeding.  And  It  is  this 
order  which  the  railroad  refuiied  to  obe;, 
and  to  enjoin  the  enforcement  of  which  this 
•nit  was  brought. 

Without  going  into  detail,  it  suffioea  to 
•a;  that  the  report  of  the  Commission  eon- 
ceming  the  action  Just  stated  did  not  pur- 
port to  queation  the  carrectDesa  of  its  pre*i- 
ouH  findings  austalning  the  citrus  fruit  and 
vegetable  rates  of  the  East  Coast  Line,  but 
was  based  upon  what  was  deemed  to  be  a 
ohange  in  conditions  since  the  prcrious 
decisions.  Alter  pointing  out  that  it  had 
previously  ordered  a  change  from  any-qui 
titj  to  carload  and  less -than-car toad  ra 
on  pineapples  from  gathering  points  to  the 
base  point  on  the  East  Coast  Line,  and  on 
«11  fruits  and  vegetables  frum  base  points 
outward,  and  that  on  both  the  Atlantic 
Coast  Line  and  the  Beaboard  Air  Linv  anj- 
quantity  rates  yet  remained  from  gather- 
ing points  as  to  all  fruits  and  vegetables, 
although  such  was  not  the  case  as  to  tlie 
Ksst  COMt  Line,  because  of  the  change 
which  it  bad  voluntarilv  made,  it  was  said 
(22  Inters.  Com.  Rep. 'll,  14-10): 

ISn  matwrial  change  has  taken  plaee 
•inee  then  [that  Is,  since  the  previous  de- 
eislons],  BO  far  as  this  record  discloses,* 
which  wonid  lead  to  a  different  conclusion 
if  the  same  subject  were  before  ns  to-day. 
The  volume  of  business  transacted  has  in- 
creased, but  tile  expenses  of  operation  have 
also  increased  to  an  extent  which  offsets 
the  greater  amount  of  business. 

It  appeared  in  the  original  case  that 
dtms  fruits  to  some  extent,  and  vegetables 
to  %  much  greater  extent,  were  shipped  in 
■mall  lots  to  Jacksonville,  and  there  re- 
loaded for  movement  beyond.  It  was  our 
Impression  that,  in  tlS4]  establishing  car- 
load rates  from  the  base  point,  that  this 
would  permit  the  movement  in  small  lots  up 
fo  the  base  point  and  the  conwlidatlou  at 
•ueb  point,  and  tbst  the  carload  movement 
would  in  fact  be  mainly  beyond  the  base 
point.  Snoh  has  not  been  tbe  result.  In 
order  to  obtain  the  carload  rate  beyond  the 
taae  pcdnt  It  seems  to  be  necessary  for  the 
skipper,  1b  aetoal  practice,  to  present  a 
IS  Ii.  fld. 


full  carload  at  the  point  of  origin,  and 
from  this  it  follows  that  the  movement  up 
to  the  base  point  at  the  present  time  is 
entirely  diSerent  from  what  it  was  when 
we  approved  these  any-^antity  rates.  At 
that  time  the  loading  was  by  the  carrier; 
now  it  la  mainly  by  the  shipper.  The  load- 
ing of  the  cara  from  the  point  of  origin 
to  the  base  points  is  much  heavier  now 
than  formerly.  In  1907  the  average  loading 
of  citrus  fruits  and  pineapples  upon  the 
Atlantic  Coast  Line  up  to  the  base  point 
was  215  boxes.  In  1910  this  loading  had 
increased  to  279  boxes.  In  case  of  vege- 
tables the  increase  is  even  more  marked. 
The  number  of  ears  now  required  to  trans- 
port the  same  ainount  of  this  traffic  from 
points  of  origin  to  base  points  would  be 
materially  less  than  in  1308.  Otherwise 
stated,  it  coats  the  shipper  more  to  handle 
his  business  to-day  and  it  costs  the  railroad 

And  upon  that  changed  cireumatance  an 
order  was  awarded  directing  the  change 
from  any-quantity  to  carload  and  less-thsn- 
carload,  and  fixing  a  rate  which  was  thi 
:  as  that  previously  fixed  for  pineap- 
01  courae,  as  the  East  Coast  Liiis 
had  voluntarily  put  in  carload  and  less- 
than-csrload  rates,  It  was  only  affected  by 
this  order  to  tlie  extant  that  it  lowered  the 
traffic  charge  as  contained  in  the  schedule 
which  had  been  previously  voluntarily  ea- 
Ublished. 

It  is  insisted  that  the  order  of  the  Com- 
mission was  wrongful,  and  that  the  court 
below  erred  in  not  reatraining  its  enforce- 
ment for  the  following  reasons:  (aj  because 
the  order  complained  of  waa  rendered  with- 
out any  evidence  [18ft]  whatever  to  sustain 
(b)  beeauae  it  confiscated  the  property 
of  the  railway  in  a  twofold  aspect;  first, 
by  fixing  a  rate  so  unreasonably  low  as  to 
afford  no  remuneration  to  the  corporation 
for  the  use  of  ita  property;  and  second, 
because,  although  the  Commission,  in  order 
justify  the  raU  which  it  fixed,  took 
into  account  the  revenue  derived  from  the 
extended  road,  it  nevertheless  declined  to 
at  all  consider  the  value  of  the  extended 
road  and  the  ri^t  to  earn  a  return  there- 
We  come  as  briefly  as  possible  to  con- 
sider these  contentions  separately. 

)    That  there  toot  no  endence  uihateoer 

tending  to  tuslam  the  rediMlion  of  the  ratM 

oitrui  frvitt  and  vegetable*  at  to  the 

East    Coaat    Line   vhiah    the    CommittJon 

ordered. 

While  a  Snding  of  fact  made  by  the  Com- 
mission- concerning  a  matter  within  the 
scope  of  the  authority  delegated  to  it  is 
binding,  and  may  not  be  re-examined  in  the 
eourts,  it  Is  undoubted  that  where  it  is 
contended  that  an  order  whoss  enforcement 

mi 
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la  nsisted  wu  r«Bd<nd  wttltoat  »mj'  ari- 
dcnM  whatner  to  nipport  it,  tbe  ooiuider- 
ation  of  anch  a  qneation  inTolTaa  not  aa 
iafne  of  fact,  but  otw  of  law,  whieli  it  i» 
the  dntjr  of  the  eonrta  to  examiiw  and  da- 
dde.  -  Intentata  Commeraa  Commiaaion  t, 
Loulaville  &  N.  R.  Co.  227  U.  B.  88,  91,  S2, 
ST  L.  «d.  431,  43S,  494,  3$  Sup.  Ct.  Rep. 
ISA,  and  caaea  cited. 

In  view  of  what  we  have  aald  eoDCem- 
ing  the  atat*  of  the  record,  the  aolutlon 
of  the  queatloB  miut  depend  upon  an  exam- 
ination and  analjaia  of  two  aubjecti:  the 
one,  the  reporta  of  the  Commiuion  in  the 
prarioua  eaaea,  and  the  other,  the  teiti- 
monj  which  waa  before  It  and  the  report 
made  in  thia  eaae.  A»  to  the  firat,  in  view 
of  the  atatementa  mida  bj  the  Commiasion 
in  ita  report  in  tbe  original  caae  <No.  IIBS, 
14  luten.  Com.  Sep.  47S)  aa  to  the  earning 
power  of  the  road,  the  nature  of  ita  bnal- 
ncse,  and  the  reaaoDabteneai  of  ita  ratea, 
and  the  ezpreu  finding  that  the  eitnu 
fruit  and  vegetable  ratea  were  just  and 
reasonable  and  should  not  be  changed,  and 
the  further  fact  ttiat  the;  were  not  called  in 
question  in  the  second  proceeding,  it  [186] 
follows  that  the  inquiry  narrows  itself  to  the 
mere  consideration  of  the  testimony  taken 
In  this  proceeding,  and  the  .report  of  the 
Commission  in  such  proceeding,  and  the 
testimony  talien  before  the  court  below  in 
8o  far  aa  It  is  proper  to  consider  it  in  con- 
nection with  the  particular  question  under 
consideration.  But,  coming  to  make  a  re- 
Tiew  of  tlie  testimony  before  tbe  Commis- 
aioD  on  the  iaaue  raised  by  the  second  sup- 
plemental petition,  we  fall  to  find  the 
sligbtest  proof  tending  to  anstain  the  re- 
duction in  rates  aa  to  the  East  Coaat  Line, 
which  was  made. 

There  are  only  three  subjecta  referred  to 
In  the  tcatlmony  which  can  in  any  view 
be  considered  as  having  any  possible  tend- 
ency to  show  such  a  change  as  would  cause 
the  rata  which  was  found  by  tbe  Commis- 
aion  in  the  past  reasouable,  and  not  to 
Justify  a  change,  to  be  unreasonable  and 
therefore  require  reduction.  The  three  sub- 
jects are  Oiese:  (a)  testimony  by  the 
chairman  of  the  Florida  Railroad  Commis- 
iion  that  there  bad  been  a  considerable  in- 
crease in  the  volume  of  trafBc  in  citrus 
fruits  .and  vegetablea  since  the  previaus 
finding;  (b)  a  further  atatement  or  admis- 
aioD  made  by  an  officer  of  the  Eaat  Coast 
Line  In  a  colloquy  which  took  plaee  at  the 
hearing  in  thia  caae,  to  the  effect  that,  aa 
abippers  under  carload  ratea  loaded  their 
own  cara,  there  waa  aome  difference  In  ooat, 
to  tbe  advstntage  of  tbe  nad  over  the  eoat 
of  loading  whon  the  aay-quantity  rates 
prevailed;  (e)  teatimony  wiUi  reference  to 
the  Atlaatio  Coaat  Una  and  the  Seaboard 
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Air  Line  (but  none  aa  to  the  Eaat  OoMt 
Line),  to  the' effect  that  on  thoae  roada  It 
had  come  to  pass  that  there  waa  a  aavi^ 
in  apense  and  an  Increase  in  eaming  eft- 
paei^  because,  even  under  the  any-quaati^ 
rates,  carload  shipmenta  liad  greatly  ia- 
creased,  and  ears  ao  shipped  wera  muck 
more  heavily  loaded  and  moved  Iron  the 
point  of  production  through  the  baae  point 
t«  their  ultimate  destination,  when  such  waa 
not  the  caae  at  the  time  tbe  previoua  order 
was  made.  Testimony  which,  aa  we  have 
seen,  waa  expressly  [1S7]  declared  by  tbe 
Commission  to  tw  in  effect  the  cauae  which 
gave  rise  to  the  reduction.  Bat  at  onea  tt 
is  to  be  obaerved  that,  ao  far  aa  any  ta- 
ference  alone  from  the  difference  batweea 
carload  and  less-than-cark>ad  ratea  and 
any.quantity  rates  is  concerned.  It  had  no 
application  to  the  East  Coast  Line,  sinoe 
that  road  bad  put  In  the  carload  and  lasa- 
thSB-carload  rates  while  the  other  two 
roads  bad  not.  And  so  far  aa  tbe  co«- 
bideration  of  the  increased  loading  ia  eob- 
ctmed,  as  stated  by  tbe  Commiaaion,  what- 
ever may  have  been  the  proof  aa  to  the 
Seaboard  Air  Line  and  the  Atlantic  Coaat 
Line,  it  ia  beyond  controversy  that  no  aueb 
proof  can  be  found  in  the  record  aa  to  the 
East  Coast  Line  except  tbe  vague  intima- 
tion to  which  we  have  referred. 

Thus,  by  analysis,  the  caae  comca  to  this: 
Did  the  facta  as  to  the  increased  loading 
which  the  Commission  found  to  exist  in  the 
caae  of  the  Seaboard  Air  Lin*  and  the 
Atlantic  Coast  Line  support  or  tend  t» 
support  the  order  aa  to  tbe  Eaat  Coaat 
Line  in  the  absence  of  all  testimony  in  tlic 
record  oonceming  tbe  exlatenca  of  aneb 
tact  as  to  the  traffic  on  that  roadt  la 
other  words,  the  question  ia,  Beeauae  there 
waa  testimony  as  to  tbe  trafllo  of  tho» 
roada,  can  such  testimony  be  said  to  tend 
to  establish  tbe  same  condition  on  the 
East  Coast  Linel  Conceding  that,  from  aa 
abstract  point  of  view,  an  affirmative  an- 
swer would  have  to  be  given  to  atteh  qua*- 
tion,  we  think  such  b  not  the  caas  here 
for  the  following  reaaons:  (a)  bcEanae  of 
the  difference  in  business  carried  oa  by  the 
two  roads  named  and  the  Eaat  Coaat  Lae, 
they  being  not  only  gatherera  of  the  local 
product,  but  trunk  lire  carrlera;  fb)  be- 
cause of  the  difference  In  the  situation  and 
traflic  of  the  two  trunk  lines  named  and  the 
East  Coast  Line,  aa  deduced  aolely  tr^ 
the  peculiar  environment  and  movement  d 
busineas  on  that  road  so  aptly  atated  in  the 
passages  from  the  r^rarta  of  the  Commia- 
siou  a^iich  we  have  quoted.  Differences 
which  presumably  gave  rise  to  [188]  mf^ 
rate  atatementa  In  the  previoua  reporta  la 
oonaidering  that  road.  While  wa  do  not  wtj 
that  the  condnaion  ta  afflimatlTely  ana- 
••4  v.  S. 
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think  tba  rtate  of 
th»  iMOrd  at  Iwat  tends  ta  giv*  Mme 
port  to   tlw   waggatiaa    U   the   MKunieDt 
tlwt  the  greater  magnitude  and  Importance 
of   tbe  eonsideimtiou   of  the   biuincM   and 
rate*  of  the  two  tmnic   line  earrien  eon- 
eaatrated  attention  in  that  direction,  and 
Ihereton  cauaed  th«  inquiry  on  that  eub- 
Jcrt  and  the  facte  eoneemiiig  the  Hme 
•clipee  the  dirtinetiona  between  thow  lij 
and    the    East    Coast    Line, — diatioeti< 
whiefa,   U  otherwise  talten  nndcr  ooDsider- 
ation,    should    luLT*    produced    a    different 
result. 

Aa  it  foUows  from  tbeM  tIows  that  the 
order  in  qnestion  as  to  the  East  Coast  Line 
and  iti  enforcement  should  hare  been  en- 
joined by  the  court  below,  our  duty  is  to 
rereise  the  action  of  that  court,  and  to 
remand  the  case  to  the  proper  district  court, 
with  directions  to  grant  the  prayer  of  the 
East  Coast  Line,  and  restrain  the  enforce- 
ment of  the  order  in  question;  and  it  it  so 
ordered. 

Beveraed. 


CLEVI  W.  VAN  DYKE,  Plff.  fn  Err, 
CORDOVA  COPPER  COMPANy. 


(Bee  S.  C  Beportees  ed.  18S-U2.) 


■tate    conrt.  ■ 


■nit    becnn 
prior  to  ntatehood. 

A  judgment  of  the  Supreme  Court  of  the 
State  of  Arir^ma  in  a  case  whieh,  though 
begun  prior  to  the  admluion  of  slid  state 
into  the  Union,  was  tried  after  the  con- 
ferring of  atatdiood,  and  judgment  ren- 
dered in  a  state  court,  ia  not  reviewable 
in  tha  Federal  Supreme  Court  by  virtue 
ol  the  provision  of  tha  Ariiona  enabling 
act  of  June  20,  1910  (3S  Stat,  at  L.  p. 
6ST,  chap  S10),  |  32,  that  "from  all  jndg- 
menta  and  decrees  or  other  determination* 
of  any  court  of  th«  aaid  territory,  in  any 
eaae  begun  prior  to  admission,  tbe  parties 

f  peti- 


of  appeals  as  they  would  have  had  by  law 
prior  to  the  admUaion  of  said  state  into  the 

1,  see  Appeal  snd  Error,  1030- 
it  Bnp.  DU  IMS.] 

[No.  T3S.] 


State  of  Arizona  to  review  a  ]ndgm< 
which  atnrmed  a  judgment  of  the  Superior 
Court   of   011a   County,   In   that   stata.   In 
favor    of    plaintiff    In    a    suit   for   Bon^ 

■  •  If.  cd. 


loanad,  begun  prior  to  the  admiadoa  of  tha 
sUte  Into  the  Union,  in  thn  Dirtriet  Court 
of  the  Fifth  Judicial  District  of  tha  Terri- 
tory of  Ariiona.  Dismisaod  for  want  of 
jurisdiction. 

Bee  same  caaa  below,  U  Aria.  4M,  182 
Pac.  »4. 

The  facts  are  stated  In  the  opinion. 

Uessra.  Rtcliard  E.  Sloan  and  Jamea 
Weslervelt  submitted  the  cause  for  plain- 
tiff in  error. 

Messrs.  John  H.  Campbell  and  W.  t. 
Hucbea  submitted  the  cause  for  defendant 
In  error.  Mr.  Karl  W.  Klrehw^  was  on 
tbe  brief. 

Memorandum  opinion  by  Mr.  Chief  Juaties 
niilte,  by  direction  of  the  Court: 

This  action  was  brought  on  December  2, 
1911,  by  tbe  Cordova  Copper  Company  in 
tbe  "district  court  of  the  liflh  judicial  dis- 
trict of  the  territory  of  Arizona  in  and  for 
the  county  of  QUa"  to  recover  sums  of 
money  alleged  to  have  been  loaned  to  Van 
Dyke,  the  plaintiff  In  error,  and  remaining 
unpaid,  Ihe  case  was  tried  In  April  and 
May,  1912,  after  the  admission  of  Arisona 
as  a  state,  in  the  "superior  court  of  Oila 
county,  state  of  Arizona,"  and  reauited  in 
a  verdict  on  May  <  for  «lfi,3U.7ff,  upon 
which  judgment  was  entered  on  the  same 
day.  On  May  16,  Van  Dyke  moved  for  a 
new  trial,  which  motion  was,  at  the  in- 
stance of  the  company,  stricken  from  the 
Hies.  An  appeal  was  taken  to  the  supreme 
court  of  tiie  state.  The  court,  deciding  that 
the  appeal  was  taken  alone  from  the  Judg- 
ment, and  that  there  was  no  reveraiblo  error 
in  the  [IBO}  judgment  roll,  held  that  it 
could  not  review  errors  which  were  alons 
euaceptibls  of  being  reviewed  upon  an  appeal 
from  an  order  refusing  a  new  trial,  although 
treating  the  motion  to  strike  out  aa  equiva- 
lent to  such  refusal,  and  the  Judgment  was 
consequently  affirmed.  This  writ  of  error 
was  then  prosecuted,  and  the  ease  is  before 
us  on  a  motion  to  dismiss. 

Neither  in  the  assignmenta  of  error  nor 
in  the  argument  at  bar  is  it  asserted  that 
Federal  rights  were  raised  or  Involved  in 
the  court  below,  but  the  assertion  that  tbe 
case  Is  irithin  our  jurisdiction  rests  solely 
upon  tbe  provisions  of  |)  32  and  S3  of  tha 
Arifona  enabling  act  of  June  SO,  1910  (3C 
SUt.  at  L.  pp.  SS7,  570,  S77,  chap.  3101. 
The  sections  in  qnestion,  generally  speak- 
ing, provide  for  Uie  trial  of  eases  pending 
at  the  time  of  admission  to  statehood,  and 
tor  their  transfer  to  the  appropriate  courts 
established  under  the  new  system,  and  the 
particular  language  upon  which  the  contro- 
versy turns  is  tills: 

,    ,    and   that   fiov   all   Jndgmsnts 
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Knd  decrees  or  other  determioKtiaui  of  any 
court  of  the  said  territory,  in  any  cmM  be- 
^u  prior  to  admlHion,  the  partiea  to  such 
cause  ihaU  have  the  same  right  to  prosecute 
appeal ■,  write  of  error,  and  petitions  for 
review  to  the  Supreme  Court  of  the  United 
States  or  to  the  circuit  court  of  appeals  as 
they  would  have  had  by  law  prior  to  the 
julmiasioQ  ol  said  state  into  the  Union." 

The  contention  is  that  as  this  cue  was 
"I)eguD  prior  to  admission,"  and  is  one 
which,  in  consequence  of  the  amount  in- 
volved, might  have  been  brought  to  this 
court  from  a  judgment  of  the  supreme  court 
of  the  territory;  therefore  it  comes  within 
the  express  terms  of  tlie  statute  and  there 
is  jurisdiction.  But,  i-onceding  the  premise, 
we  think  the  conclusion  is  clearly  in  con- 
Bict  with  the  plain  language  of  tlie  provi- 
sion relied  upon.  We  say  this  because  the 
right  to  prosecute  writs  of  error  conferred  is 
limited  to  "judgments  and  decrees  or  other 
determinations  of  any  court  of  [191]  Hit 
said  territory,"  thus  obviously  excluding  the 
right  to  review  in  a  case  like  this  where,  a1' 
though  "b^gun  prior  to  admission,"  the  case 
was  tried  after  the  conferring  of  statehood, 
and  judgment  rentlert^  in  a  slate  court. 
It  may  indeed  be,  as  suggested  in  the  f-rgu- 
ment,  ^hat  to  thus  construo  the  provision 
renders  superfluous  the  phrase  "in  any 
cause  begun  prior  to  admission,"  since,  in 
the  nature  of  things,  no  judgment  could  be 
rendered  by  a  territorial  court  unleM  the 
action  had  been  brought  prior  to  the  ad- 
missloB  of  Arizona  as  a  state.  But  we  may 
not,  in  order  to  give  effect  to  those  words, 
virtually  destroy  t)ie  meaning  of  the  entire 
context;  that  is,  give  them  a  significance 
which  would  be  clearly  repugnant  to  the 
statute,  loolied  at  as  a  whole,  and  destruc- 
tive of  its  obvious  intent.  The  statute  was 
enacted  for  a  twofold  purpose;  first,  to  save 
the  right  of  appeal  which  had  arisen  and 
waa  In  existence  in  cases  decided  prior  to 
statehood  in  the  methods  contemplated  by 
existing  laws;  and  second,  to  appropriately 
distribute  and  provide  for  the  transfer  of 
untried  and  pending  causes  to  the  new 
courts  which  would  come  Into  existence  un- 
der the  new  system.  Passing  the  question 
of  power  to  so  do,  it  could  not  be  assumed, 
except  as  the  result  of  the  most  unequivocal 
direction  to  that  end,  that  the  statute  was 
intended  tA  create  a  new  and  strange  meth- 
od of  procedure  unlcnown  to  our  constitu- 
tional system  of  government,  by  which  the 
judgment*  to  be  rendered  by  state  courts 
in  eassa  which  the  statute  eontemplated 
should  be  transferred  to  aueh  courts  for 
trial,  ahould  be  reviewed  not  according  to 
tb«  methods  provided  by  the  state  law  for 
such  judgments,  but  by  the  Federal  courts, 
although  na  Federal  question  of  any  ktnd 
.1S74 


was  present  to  give  such  courta  jariadietia«. 
That  no  such  anomaly  could  poaiiblj  hai« 
been  ooatempUted  ia  shown  by  the  provin 
of  g  3S  of  the  act,  malcing  eaatm  in  tte 
supreme  court  of  the  territory,  whldi  wera 
pending  at  the  time  of  statehood,  and  whick 
were  transferred  to  the  highest  [19S]  eawt 
of  the  state,  reviewable  by  thia  court  not 
EM  judgmenta  of  territorial  eourt^  but,  <si 
the  contrary,  as  judgments  of  state  coorta; 
in  other  words,  malcing  it  plain  that  it  was 
not  contemplated  that,  after  a  case  had  bcea 
transferred  to  and  decided  by  a  state  conrt, 
it  would  be  aubject  to  a  review  in  this 
court,  simply  because  it  was  pending  in  tha 
territorial  court  at  the  time  ot  the  enabling 
act,  as  if  it  were  a  judgment  of  a  terri- 
torial court. 
Dismissed  for  want  of  jurladictoin. 


L.  V.  MULLEN,  PIS.  in  Err, 


(See  S.  C  Reporter's  ed.  1B2-19B.) 

Execution  —  property  aubject  to  —  In- 
dian nllntmFnts. 

Lands  allotted  to  a  Choctaw  Indian  eonld 
not  be  subjected,  after  the  restrictions  on 
alienation  were  removed,  to  the  levy  of  aa 
execution  under  a  judgment  in  damages  for 
a  tort,  tlieretofore  recovered,  witliont  violat- 
ing the  provisions  of  the  act  of  Julv  1,  IIMK 
(32  SUt.  at  L.  642,  chap.  1302) ,  %  IS,  that 
"lands  allotted  to  members  and  frd-dmen 
shall  not  be  affected  or  encumbered  by  any 
deed,  debt,  or  obligation  of  any  character, 
contracted  prior  to  the  time  at  which  saM 
landa  may  be  alienated  under  this  act,  not 
shall   said   lands   be  sold   except   as   herein 


,  In  blCMt  Bnp.  Ct.'lB08.]' 


IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decn* 
which  reversed  a  decree  of  the  District 
Court  in  and  for  the  Seventh  Judicial  Dis- 
trict, Johnston  County,  in  that  state,  ea- 
joining  the  sale  of  an  Indian  allotment  n>- 
der  execution.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  3S  Okta.  lU.  121 
Pac.  6ie. 

The  facta  are  stated  In  the  opinion. 

Mr.  S.  T.  Bledsoe  submitted  the  can* 
for  plaintiff  in  error.  Hr.  J.  R.  Gottii«- 
ham  waa  on  tha  briel 

1|»4  V.  1. 


,.--  M4  ■ 
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Hr.   Jobn   B.    Dolmen    •ubmitt«d   tbe  of  the  buidi  hj  kllotment  of  the  tune  u 

eMK  for  defenduits  in  error.    Hr.  L.  S.  ui   Indian,   utd   tiw   Jndgment   thereupon 

Dolmui  was  on  the  brief.  became  ^  lieu  upon  the  landa.    Subsequent- 
ly that  part  of  the  Indian  territory  and  the 

[ISS]  Hr.  Justice  HcKenna  delivered  southern  district  where  the  lands  are  lo- 
tto opinion  of  the  court:  eated  became  a  part  of  what  ia  now  John- 
..  Plaintiff  in  error  brought  suit  in  the  di>-  ston  eounty,  and  the  Judgment  is  still  a 
titet  court  in  and  lor  the  seventh  judicial  lien  upon  the  lauds  and  was  a  lien  at  the 
district,  Johnston  count;,  state  of  Okla-  time  of  the  purchase  by  Mullen,  who,  at  the 
homa,  to  restrain  defendant  in  error,  who  time  of  the  alleged  conTeyance  to  him,  had 
WBS  defendant  in  the  trial  court,  from  sell-  full  knowledge  and  notice  of  the  Judgment, 
ing  under  execution  iuued  upon  a  judgment  and  knew  that  an  execution  had  been  issued 
obtained  asainat  one  F.  A.  Bonner  certain  and  levied  upon  the  lands,  and  that,  there- 
lands,  wliich  are  described,  belonging  to  Ion,  he  is  not  an  innocent  purchaser  of 
plaintiff  in  error.  He  was  plaintiff  in  the  them,  but  took  them  subject  to  ths  Jndg- 
action,  and  we  will  so  refer  to  him.    Plain-  ment. 

tiff,  it  is  alleged,  derived  his  title  from  F.  Mullen  demurred  to  the  answer  of  8im- 
A.  Bonner  by  warranty  deed  dated  October  mans  and  to  that  of  the  Interpleaders  upon 
17,  IBUS,  Bonner  then  having  unrestricted  the  grounds  (1)  that  they  did  not  constitute 
right  to  selL  Bonner  is  a  member  and  dti-  ■  defmse.  (2)  They  failed  to  show  that 
sen  of  the  Choctaw  Tribe  of  Indians,  of  the  execution  was  a  lien  upon  the  lands, 
one-sixteenth  degree  of  Indian  blood,  and  failed  to  show  that  the  lands  were  seised  by 
that  tiie  lands  described  constitute  his  al-  the  sheriff  prior  to  the  deed  to  plaintiff, 
lotment  as  a  member  <nd  citizen  of  such  and  failed  to  show  that  a  lieu  attached  by 
tribe;  that  the  judgment  upon  wliich  ths  virtue  of  the  execution.  (3)  The  lands, 
execution  was  issued  was  rendered  and  the  having  been  taken  in  allotment  by  Bonner, 
debt  evidenced  by  it  contracted  more  than  were  not  subject  under  the  law  to  any  deb^ 
five  years  prior  to  the  issuance  of  the  execu-  deed,  contract,  or  obligation  of  any  char- 
tion,  and  at  a  time  when  the  lands  were  aeter  made  prior  to  the  time  at  which  the 
inalienable,  and  that  under  the  laws  of  the  lands  could  be  alienated  by  the  allottee; 
United  States  and  the  treaties  between  the  that  the  judgment  was  recovered  against  him 
Chickasaw  and  Choctaw  Nations  and  the  more  than  five*  years  before  the  lands  wer« 
United  States  the  lands  were  exempt  from  alienable,  and  that  the  lands  were  not  sub- 
the  operation  of  the  judgment.  That  de-  ject  to  it  or  to  the  execution  issued  upon  it. 
fendant  threatens  to  sell  the  lands,  and  that  The  judgment  of  the  court  was  that  it 
a  sale  thereof  and  the  deed  which  may  ba  "doth  overrule  [IBT]  plaintiff's  general  de- 
ciecuted  will  cast  a  cloud  upon  plaintiff'*  murrer  ant]  his  first  special  demurrer  .  .  . 
title.  A  restraining  order  was  issued.  De-  and  doth  sustain  plaintiff's  second  special  de- 
fendant in  his  answer  alleged  that  when  murrer  .  .  .  and  the  interpleaders  and 
the  restraining  order  was  served  upon  him,  the  defendant  elect  to  stand  upon  their  an- 
he  was  in  possession  of  the  lands  under  the  gwer  and  Interplea  herein,  refnse  to  plead 
execution  which  he  set  up  as  a  defense.  He  further,  and  the  court  Snds  for  the  plain- 
admitted  the  other  allcgationH  of  the  plain-  tiff,  and  that  he  is  entitled  to  the  relief 
tiff,  and  alleged  that  E.  F.  Ham  et  al.,  plain-  prayed  for  in  his  petition.  .  .  ."  And 
tiffs  in  the  judgment,  were  necessary  par-  it  was  adjudged  that  the  defendant  Bim- 
ties.  He  prayed  a  dissolution  of  the  re-  mons,  as  sheriff  of  Johnston  county,  and 
■training  order  and  that  the  suit  be  dls-  bis  deputies,  and  the  interpleaders,  be  en- 
misscd.  joined  and  restrained  forever  from  Issuing 

Subsequently  Millord  F.  Ham  and  others  q^  causing  to  be  issued  any  execution  or 
filed  "llieir  interplea  in  said  canst"  and  other  process  npon  the  judgment  rendered 
asked  to  be  made  defendants.  [188]  For  against  Frank  Bonner  In  favor  of  the  Inter- 
answer  to  plaintiff's  petition  they  alleged  the  picders,  and  from  levying  the  tame  upon 
following:     They  recovered  the  judgment  in  ^^^  i,^^,  described. 

controversy  against  Frank  Bonner  tor  the  ^^^  wpreme  court  of  the  sUte  reversed 
nim  of  t2  086  88i  on  January  31.  1801  a.  ^^^  j^jg^eut,  deciding  "that  the  lien  of 
damage,  for  the  kill.ng  of  the  husband  o^  j^t.^j^aer-s  judgment  attached  to  the  al- 
one of  the  interpleaders  and  the  father  of  ^  J^  ^^  ^^^  ^^^  ^^^ 
the  others,  upon  which  executions  were  Is-  ..  ,._...,,,  ...  ..  f  . 
r«i,  but  M  ^turned  unsatisfW,  and  final-  P'"""f  *^  *^«  '^^'*^'*^Tl!^*"'^'  '"^ 
W,  ^n  the  20th  of  September,  1908,  the  »!«»  ^he  same  shoold  be  enforced  and  sa.d 
interpleaders  caused  the  execution  in  con-  land  soM  to  satis^  the  «me,  and  that,  too 
troversy  to  he  Issued  and  levied  upon  the  notwithstanding  the  providons  of  the  16th 
hndj  described  in  plaintirs  petition.  On  section  of  the  art  of  Joly  1,  1B02,  which 
Friimary  23, 1006,  Bonner  became  the  owner  has  no  matariftl  bcwrlng  oa  the  question.'' 

••■^*  ■     .,™.,Googlc  "" 


U7-1M                     SUPBBUE  COUBI  OF  THE  U»1T£D  STATES.  Ooi.  Tbh, 

The  wctioB   referred   to   U   a*   follow! :  Uts,   bnwdlj    prednnTe   of   AlicBKtioa  bf 

"lAnda  allotted  to  members  and  freedmen  aaj   conduct  of  the   Indian,   and  sot  calf 

■hall  not  he  affected  or  encumbered  h;  any  its    poli^    but    its    language    diatingniihw 

deed,  debt,  or  obligation  of  amy  character  it    from    the    statute    passed    on    in    Bnui 

contracted  prior  to  the  time  st  which  aaid  t.    Uann,     12    I.R^(N£.}     IM,     80    C. 

land  may  be  alienated  under  this  act,  nor  C.  A.  S13,  151   Fed.  146.     Ita  langnage  ■• 

•hall  said  lands  be  sold  except  as  herein  that  "lands  allotted    .   .   .    [190]  ahall  aot 

proTidcd."     [32  SUt.  at  L.  642,  chap.  136£.J  be  affected  or  encnmbered  by  any  deed,  debt. 

The  supreme  court  of  Oklahoma,  in  de-  or   ohligatiom  of  any   ehontctor  eontrmoU4 

cidiug  that  thia   provision   did   not  apply,  prior  to  the  time  at  which"  the  lands  may  be 

dlitinguisbed  between  the  obligations  result-  alienated,  "nor  shall  said  lands  be  sold  a- 

■ng  from  an  Indian's  wrongful  conduct  and  cept"  as  in  tbe  act  provided.    The  prohiU- 

the  obligations  resulting  from  his  oontracts,  tion,  tlien,  is  that  the  lands  shall  not  be 

saj-Ing:     "A  judgment  in  damages  for  tort  "affected     ...     by  any  obligatioti  of  any 

is  not  a  'debt  contracted*"  within  the  oon-  cbsrscteT,"  and,  as  we  have  seen,  an  obligS' 

templatton  of  t    IS.     In   other   words,   the  tion  may  arise  from  a  tort  as  well  as  tron 

court  was  of  the  view  that  the  tort  retained  a  contract, — from  a  breach  of  duty  or  the 

its    identity,   though    merged    in    the   judg-  violation    of    a    right.     Exchange    Bank  t. 

ment.    However,  we  need  uot  enter  into  the  Ford,  7  Colo.  314,  310,  3  Pae.  449.    If  this 

ocmtroversy    of    the    case*   and    the    [IBS]  were  not  so,  a  prearranged  tort  and  a  Judg- 

books  as  to  whether  a  judgment  is  a  contract,  ment  confeised  would  become  an  easy  Deam 

Passing  such  considerations,  and  regarding  of  circumventiDg  the  policy  of  the  law. 

tbe  policy  of  |  16  and  its  language,  we  are  Judgment    reversed    and    ease    remanded 

unable  to  concur  with  the  supreme  eourt  ol  for  further  proceedings  not  ineonslstsnt  with 

Oklahoma.  this  opinion. 

'Ihis  court  said,   in   Starr  ▼.  Long  Jim, 

227  U.  S.  613,  626,  ST  L.  ed.  670,  679,  33  Hr.  Jnatiee  Dm.j  diaaenta. 
Sup.  Ct.  Sep.  3GB,  that  the  title  to  lands 

allotted   to    Indians  was    "retsined   by   tbe  -  — ■    ■ 

United  States  for  reasons  of  public  policy, 

and  in  order  to  protect  the  JndUns  against  INTERNATIONAL     HARVKSTER     COM- 

their  own  improvidence."     It  was  beW,  ap-  P^NY  OF  AMERICA.  Plfl.  in  Err, 

P''i°*u!:''",  P"°VP'*'  *""'*■■  """I'^K  ^'f^  STATE  OF  MISSOURI,  ON  THE  INPOR- 

mede  by  Long  Jim  at  a  time  when  he  did  UATION    OF    ITS    ATTORNEY    GKN- 

not  have  the  power  of  alienation  "was  in  ERAL. 

the  very  teeth  of  tbe  policy  of  the  law,  and 

could    not  operate  as  a  conveyance,  either  (Sec  S.  C.  Reporter's  ed.  lfld-216.) 

by  its  primsry  force  or  by  way  of  estoppel," 

after  he  had  recrived  s  patent  for  the  tand.  Error  to  atate  court  —  Federal  qucMhia 

The  principle  was  applied  again  in  Frank-  —  where  and  when  raised. 

lin  T.  Lynch,  233  V.  S.  280,  ante,  964,  34  1..  Federal    questions    flrat    raised   by  ei- 

Sup.  Ct  Rep.  50e.  and  its  strict  charscter  ^P*:ft„'°„?*  '1^?"^  ?ii*  f**!!:!!!^ 

/  ,  ...,,,.  ...  sioner  to  whom  an  originsl  proceeding  in 
enforced  against  the  deed  of  a  white  woman  t,,^  ^ig^eat  state  court  bad  be^n  referred  to 
who  acquired  title  in  an  Indian  right.  It  take  evidence  and  report  bis  eondusions 
la  true,  in  these  caaea  the  act  of  the  Indian  will  support  a  writ  of  error  from  tbe  Fed- 
was  voluntary  or  contractual,  and.  it  is  eral  Supreme  Court,  although  the  highest 
contended,  a  different  effect  can  be  ascribed  state  court  did  not  refer  to  tbe  Federal 
to  the  wrongs  dfine  by  on  Indian,  and  that  questions  in  iU  opinion,  and  although  thU 


,    repmtlon    or    retribulloi,    ol   lliem   th.    mun  0..  ...o  oo»o  .o.  ni..  in..  oooKira- 
MU  Uw  ».;  .objool  hU  Imiiooobl.  I.n<l.    i'™.'.!",?^""  "°"  '»  "»^  "  "•  ""* 


court  has  laid  down  the  rule  that  constjtn- 

tional  questio 

opportunity. 


—Inalienable  by  the  national  law— to  alien-  (pi;  ^Unr  cswa,  see  AppesI  sod  Error,  1M»- 

ation.     The  consequence   of   the  contention  1818,  in   DIsest  Bup.  Ct,  1908.1 

repels  its  acceptance.    Torts  are  of  variable  ConsUlnlional  law  — dno  procew  of  Uw 

degree.     In  the  present   case  that  counted  -  freedom  to  contract  -  atate  anti- 

on  reached,  perhaps,  the  degree  of  a  crime  ^.';*',i«t,o„  t„  ,  combination  which 

but  a  tort  may  be  a  breach  of  a  mere  legal  ^^^  benefit^  instead  of  injured  tbe  public, 

duty.-*  consequence  of  negligent  conduct,  gf  the  prohibitions  of  Mo.  Rev.  SUt.  iwe. 

The  policy  of  the  law  U,  as  we  have  said,  g    10,301,    and    Rev.    Stat.    1890,    |    89«*, 

to    protect   the    Indiana   against   their    im-  sgunst  combtnationa  which  tend  to  lessw 

providenee,    and    improvldenee    may    affect  competition  in  the  importation,  trsnsports- 

thair    acta,---those    of  ' 


.         ,    ,  .       .  J    .     .  .    .        Norm.— On   tbe  general  subject  of  writs 

and   omUaion,   contracts   and    torts.      And    of  error  from  Unltid  States  Sipreme  Oonrt 
we    think    |    18    of    the    act    of    July    1,    to  state  courta— aee  notes  to  Martin  v.  Hnn- 

"  ~  '.  WeatHi 

iS«  D.  S. 


byGOOg^ 
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tion,  mannrMturc,  or  wis  of  eommoditiM, 
doM  not  render  such  IcgiBlation  rtpugnuit 
to  U.  S.  Conit.,  14tb  Amend,  u  nnreuon- 
a,blj  ADd  arbitrarily   limiting  th«  right  of 

I,  wa  CcnstltatloD*!  Law,  SBA- 


}iitrut. 

[For  otber . 

800.  In  DlsMt  Bnp.  Ct.  1008.] 
Oanstltntlonal   law  —  equal   protectli 
-  olaaalOcBtlon  —  state 


-of  the   lawa  • 


inti-t 

3.  Confining  to  manufacturer*  and  vend- 
or* of  articles  the  prohibitions  of  Uo.  Ke7. 
Stat.  leOO,  I  10.301,  and  Bev.  SUt.  1609, 
i  eOUO,  agaliiat  cotubiDallona  to  lessen  com- 
petition and  regulate  prices,  while  permit- 
ting sueh  comliinationa  among  purcbasers, 
4oes  not  rvniler  tlie  iegistntioD  repugnant 
to  U.  B.  Const.,  14th  Amend.,  aa  denying 
the  equal  protection  of  the  laws. 

[For  other  cases,  see  CoDitltntlonal   Law,  tV. 

a.  S.  la   DJtfest   Sap.  Ct.  19oa] 
Coiiafitntlonal   law  —  equul   protection 

of  tlie  luwB  —  claaalflcatlou  —  st«to 

4.  Kicluding  combinations  of  wage  eam- 
«rB  from  atatutorj  proliibitioas  against  com- 
binations to  lessen  competition  and  regulate 
prices,  as  is  done  by  Mo.  Ror.  Stat.  1009, 
I  lO.L'OI,  and  Rev.  Stat.  18»,  |  8066,  aa 
«onstrued  by  the  state  courts,  does  not  ren- 
der such  legislation  repugnant  to  U.  8. 
Cmst.,  14tli  Amend.,  as  denying  the  equal 
protection  of  the  laws. 

IFor  other  egseii,  ace  Constltntlooal  Law,  IV. 
a,  6.  ill  Dlueat  Sup.  Ct.  1B08.] 

[No.  160.] 


IN  ERROR  to  the  Supreme  Court  ol  the 
State  of  Missouri  to  review  a  judgment 
of  ouster  in  a  proceeding  in  the  nature  of 
^uo  warranto  against  a  foreign  corporation 
tiiarged  with  violations  of  the  state  anti- 
trust laws.    Affirmed. 

See  same  case  below,  837  Mo.  369,  141 
S.  W.  67B. 

Tbe  fitcts  sre  stated  in  the  opinion. 

Und  Co.  37  ;..  ed.  U.  S.  207;  Re  Buchanan, 
39  L.  ed.  U.  S.  88(i  and  Kipley  t.  Illinois, 
42  L.  ed.  U.  S.  ess. 

On  what  adjudications  of  state  court*  can 
be  brought  up  for  review  in  tbe  Supreme 
Court  of  the  United  SUte*  by  writ  of  error 
to  those  courte — see  note  to  Apex  Traasp. 
Co.  V.  Oarbade,  62  L.R.A.  613. 

On  bow  and  when  questions  must  be 
lalsed  and  decided  in  a  state  court  in  order 
to  make  a  esse  for  a  writ  of  error  from  thp 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  *.  McQrew,  03 
LJLA.  33. 

'  As  to  when  Federal  question  is  raised  la 
time  to  tUBtain  the  appellate  jurisdiction 
«f  the  Federal  Supreme  Court  over  state 
Gourti — see  note  to  Chicago,  I.  ft  L.  R.  Co. 
T.  MeOuire,  49  L.  ed.  U.  S.  414. 
88  I,,  ed. 


Hesara.  Bdcar  A.  B*ncPott  and  VU- 
ll«in  M.  WlllUnu  argugd  the  cause,  tai, 
with  Hesar*.  Selden  P.  Spenoer  and  Victor 

A.  Remy,  filed  a  brief  for  plaintiff  in  error: 
A  Federal  question  waa  raised  and  wai 

decided  by  the  Missouri  supreme  court  ad- 
versely to  plaintiff  in  error. 

Missouri,  K.  i,  T.  R.  Co.  v.  Elliott,  184 
U.  S.  630,  634,  40  L.  ed.  673,  676,  22  Snp. 
Ct.  Rep.  410;  Meyer  y.  Kichmond,  172  U.  S. 
82,  Dl,  B3.  43  L.  ed.  374,  377.  S78,  19  Sup. 
Ct.  Rep.  106;  Columbia  Water  Power  Co. 
V.  Columbia  EI6?tric  Street  R.  Light  A  P. 
Co.  172  U.  S.  47S,  487,  43  L.  ed.  621,  624, 
10  Sup.  Ct.  Rep.  247;  St.  Uuia,  I.  M.  A  B. 
R.  Co.  T.  MeWhirter,  229  U.  S.  E05,  279,  67 
L.  ed.  117B,  1186,  33  Sup.  CL  Rep.  868. 

It  has  been  sdjudgcd  by  the  supreme  court 
of  Missouri  that  the  anti-trust  statute  does 
not  apply  to  persons  engaged  in  labor  pur- 
suits (State  ex  rel.  Hadley  v.  Standard  Oil 
Co.  218  Mo.  370,  116  S.  W.  002)  or  to  busi- 
ness of  mere  personal  service  (Stato  ex  rei 
Star  Pub.  Co.  v.  Associated  PrcM,  lfi9  Mo, 
466,  fil  L.R.A.  161.  81  Am.  St.  Rep.  308,  60 

B.  W.  91). 

Such  combinations  may  restrain  trade  and 
were  illegal  at  common  law. 

Dier'a  Case,  Y.  B.  2  Hen.  V.  fol.  8,  pi.  26; 
Ipswich  .Tailors'  Case,  11  Coke,  63b;  Morev. 
Bennett,  140  111.  77.  IS  L.R.A.  381,  33  Am. 
St.  Rep.  216,  S»  N.  E.  888;  Bailey  v.  Master 
Plumbers'  Asso.  103  Tenn.  90,  40  L.R.A.  661, 
62  8.  W.  863. 

There  is  no  ground  for  the  attempted  dis- 
tinction between  owners  of  commoditle*  and 
of  aerviee*.  Both  may  reatrain 
trade.  Anti-tmat  lawa — aiming  to  protect 
the  freedom  of  trade  and  resting  on  the 
police  power — must  include  all  person*  who 
are  capable  of  restraining  trade.  Such  law* 
must  be  coextensive  with  the  evils  to  be 
prevented  and  remedied,  and  should  be  oi- 
acted,  as  well  as  c<Hiatrued,  according  to 
the  rule  of  reaaoD. 

Slaughter-House  Case*,  16  Wall.  12T,  <1 

On  illegal  trusts  under  modem  anti-trust 
sets — see  note  to  Wbitwell  t.  Continental 
Tobacco  Co.  64  L.R.A.  689. 

As  to  wliai  constitutes  due  process  of  law, 
generally — see  notes  to  People  v.  O'Brien, 
2  L.R.A.  255;  Kunti  v.  Sumption,  2  L.R.A 
655;  Re  Gannon,  B  L.R.A.  369;  Ulman  y. 
Baltimore,  11  L.R.A.  S24;  Oilman  t.  Tucker, 
13  L.R.A.  304;  Pearson  v.  Yewdall,  24  L. 
ed.  U.  S.  436:  and  Wilson  v.  North  Caro- 
lina, 42  L.  ed.  U.  5.  865. 

A*  to  the  validity  of  ela**  legislation, 
gencrallv — see  notes  to  State  t.  Goodwill, 
6  L.R.A.  821,  and  SUte  r.  Loom!*,  21  L.R.A. 
789. 

As  to  constitutional  equality  of  privi- 
leges, immunities,  and  protection,  general^ 
—see  note  to  Louisville  Safety  Vault  &  T. 
Co.  ▼.  Loulartlle  &  N.  R.  Co.  14  LJLA.  S79. 

tail 
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L.  ad.  426;  21  Cong.  Rec.  1890,  pp.  27ZT,  Ur.  John  T.  Barker,  Attomej  Oenenl 

2729;  Lo«we  r.  I^wlor,  SOS  U.  8.  874,  301,  of   MUaonri,   vgued   the   »um,    Mid,    witk 

802,  B2  L.  ed.  488,  802,  603,  28  Sttp.  Ct  Rep.  Mmiw.  W.   T.  Rutherford  Mid   Thomo  i. 

301,  13  Ann.  Cm.  815;   Connolly  t.  Union  Bigge,  filed  a  brief  for  defenduit  in  error: 

Sewer  Pipe  Co.  184  U.  S.  540,  BBS,  580,  563,  A  Federal  or  constitutioul  qnesUon  mnrt 

40  L.  ed.  679,  688,  800,  691,  22  Sup.  Ct.  Rep;  •>•  nii«d  at  the  Tery  first  opportunity. 

431;  People  «x  rel.  Akin  v.  Butler  Street  X-hnwyer  v.  St  Louii  Cordnge  Co.  214 

Fotuidry  k.  Iron  Co.  201  III.  268,  60  N.  E.  «<•■  "88.  113  B.  W.  1108;  Brown  '■  M««ri. 

349;    Eddy,  Combination.,  »  910.  912.  pp.  ?"  'J'^,?'-  U»,"o"-  ""'J^tf " -^i  -'' 

1021,  1022;    Cong.  Bee   62d  Co^gre-    M  P.'^l^r^**",^'*"-  ^-  'n^'^^p'"  ^ 

s— i™    „   la-ui     *rf.™.  *    n™,...    177  III  31.  146  S.  W.  438;  Rou  t.  Grand  PanU  Cfc 

Seauon,  p.  4838;  Ad^n.  ».  Brenan,  177  111.  ^^j  ^^  g^g^  ^^^  g  ^  ^j^,  p.^^j  ^  p^^^ 

243  Uo.  666.  147  S.  W.  1059;   Hartzler  t. 
MetropoliUn  Street  R.  Co.  218  Uo.  604,  117 

The  following  lUte  court  deciiiona  aup-  g,  w.  1124;  Aitor  ».  Merritt,  111  U.  8.  202, 

port  the  eiemption   of   labor  and   Krvicea.  28  L.  ed.  401,  4  Sup.  Ct  Rep,  413;  PoweU  v. 

bnt  on  diHerent  inconsietent,  and  fallacious  Brunswick  County,  160  V.  5.  433,  37  L.  ed. 

grounds:  1134.    14    Sup.    Ct   Rep.    106;    Sayward   t. 

SUte  T.  Duluth  Bd.  of  Trade,  107  Uinn.  Denny,  168  U.  B.  180.  39  L.  ed.  941,  15  Snp. 

546,  23  LJl,A.(N,S.)   1260,  121  N.  W.  395;  Ct  Rep,  777;  Lone  Wolf  t,  HiUbcoek,  187 

Rohlf  1.  Kaaemeier,  140  Iowa,  IflS,  !3  L.R.A.  U.  S.  663,  47  L.  ed.  299,  23  Sup.  Ct  Bep. 

(N.S.)   1E84,  132  Am.  St  Rep.  ZSl,  138  N.  ZIO. 

W.  276,  17  Ann.  Caa.  760 ;  Cleland  t,  Ander-  I*"*  MiMOwrt  Miti-tnist  sUtutea  hare bea 

•on,   6B  Neb.  280,  6  L.R.A.(N8.)    13S    92  held  conatitutionalby  the  Supreme  Court  of 

N.  W.  306,  98  N.  W.  212.  98  N.  W.  1076,  106  *"  ""''«'  ^Ute.,  and  the  very   quMliOM 

N.   W.   1092.     Contrary   holding.     Niagara  "o*  "i«d  by  the  plaintiff  m  error   the  In- 

P.  In..  Co.  T.  Cornell,  110  Fed    826;  SUte  ternation.l  Harvester  Company  of  America 

n     1      ■,   n,,      .-,  ■        ..        ,™    ,XJ^-^  were  settled  long  ago  by  thie  court  m  the 

J;.^  ;       ?,u      ,"„?''■  "J'  '^!  '"  '"■  ■>'  St.nd.,d  oli  c'.  T.  Mi™,„ri,  KH 

MS;  M.  T.  Murph,,  159  P..  420,  23  L.HJ.  „    g    j,„    „  j,    ,d.  HO,  32  Sup.  Ct  Hep. 

136,  30  Am.  St  Kep.  »S6,  2S  All.  HO;  Emit  ,„j   Ann.  C.  1913D    036. 
V.  Biveriide  Co-op.  Club,  140  Mich.  638,  112 

Am.   St.   E.p.  420,   104  N.   W.   40,   0»en  "»'"■  '''>'"'  ^-  """'■  "'  '^'  """i"'"''. 

Counlr  Burl.,  lob^^co  So.,  t.  Bni„b.ck,  ":"•'"''■■  ,"*/■"!  '■  T'""'  ""  «« 

128  Kj.  137,  lO;  S.  W.  710,  Com.  ..  InUr-  "  S?''  '?'  <'•'"''"'"'  •""-   . 

n.Uon.l   H.™i.r   Co.   131    K,.   661,    133  VT  '.'J'"  ^•J"'" '""S™  "'.'''■  ™ 

*"tkV- '"■""■"■""  "urttrK-rLS-  "'■"""""""" 

The  Miasouii  anti-truat  eUtute  la  aneon-  ^.t^^  ».  Merritt  HI  U.  8.  202.  28  I-  ed. 

■tltutlonal  because,  while  it  prohibits  ar-  401,  4  Sup.  Ct.  Rep.  418;  Powell  t.  Brun^ 

rangementa   and    eonhinatione   designed   or  ^^^  County,  150  U.  S.  433.  37  L.  cd.  1134, 

tending  to  lessen  compotiUon  in  the  manu-  14  Sup.  CL  Rep.  166;  Sayward  t.  Denny,  ISS 

factUfo  or  aale  of  commodities,  or  to  in-  u.  8.  180,  39  L.  ed.  941,  15  Snp.  Ct  Be^ 

ereaae  market  prices,  it  doea  not  prohibit  777;    Lone   Wolf  t.   Hitchcock,    187    U.  8. 

arrangementa  or  eombinattona  between  pur.  653,  47  L.  ed.  2B9,  23  Sup.   Ct.  Rep.  216; 

ehanrs  of  commoditiea,  designed  or  tending  Lohmeyer  t.  St-  Louie  Cordage  Co.  214  Mol 

to  leaaen  competition  or  to  decrease  mai^et  688,  113  S.  W.  1108;  Brown  t.  Hisaouri.  K. 

prieea.  ft  T.  R.  Co.  175  Mo.  ISO,  74  S.  W,  073;  Boas 

Bwift  ft  Co.  T.  United  Stotes,  196  U.  8.  '■  O'"'*  Pwt"  Co.  241  Mo.  2»,  146  a  W. 

875,  396,  400,  49  L.  ed.  618,  623,  526,  20  *^?:     .  ,           .         , 

Sup.  Ct  Hep.  278;  Chapio  r.  Brown  Bro..  ^Pf,  Mis««iri  anU-truststatutea  are  ««•■ 

8S  Iowa,  167,  12  LJLA.  428,  32  Am.  St.  Rep.  ^'"^    "^   *""   *^    *""   "   "^ 

2B7,  48  N.  W.  1074.  Standard  Oil  Co.  v.  Ulasouri,  224  U.  B. 

The  Missouri  antl-trurt  statute,  aa  eon-  gj^^  gg  l.  ed.  780,  82  Snp.  Ct  Rep.  406, 

strued  and  applied  by  the  sUte  court  in  lU  f^„    Caa.   1B18D,   986,  218   Mo.  S«8,   UB 

jndgment  herein.  Is  uaconititutional  becauae  g.  w.  M2 ;  SUte  er  rel.  Barker  ».  Aasuram 

it  unreasonably  and  arbitrarily  Tioiatea  and  Co.  261  Mo.  278,  4e  LJtA.(Nj8.)  WW,  IBS 

reatralns  pUlntiff  in  error's  right  and  free-  g.  W.  840;  BUU  ei  rel.  Crow  ».  Contliiental 

dom  of  contract  beymd  the  police  power  of  Tobacco   Co.   177   Mo.   37,   76   B.   W.   7»I; 

the    SUte,    thus    depriving    it    of    property  Mlsaonri  P.  H.  Co.  ».  Unckey,  1«7  D.  8.  208. 

without  due  process  of  law.  32  l.  ^d.  109.  8  Snp.  Ct.  Rep.  H«l;  BarUv 

Smiley  t.  Kaaaas,  196  U.  S.  447,  464,  49  v.  Connolly,  118  U.  S.  31,  28  L.  od.  924,  ■ 

L.  ad.  646,  650,  26  Sup.  Ct  H19.  280.  B19.  Ct  Rep.  SS7;  Qulf,  a  *  8.  V.  B.  Oft. 

>*'«  ,-.           »t«  W.  •. 
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V.  EUii,  10S  U.  8.  160,  41  L.  ed.  660,  IT 
Sup.  Ct.  Kep.  iGS;  United  Btetea  v.  Joint 
Traffic  Aiao.  171  U.  S.  SOS,  43  L.  «d.  S6B,  19 
Snp.  Ct.  Rep.  ZS;  State  ax  reL  Major 
International  Harvotcr  Co.  237  Ho.  3SB,  141 
S.  W.  872. 

Hr.  Jnaticc  HcKeun*  delivered  the  opin- 
ion of  tba  court: 

iDformation  in  tha  nature  of  quo  war- 
rante,  brooght  in  tha  Bupreme  court  of  the 
■tat«^  to  exclude  plaintiff  in  error  from  the 
corporate  righte,  privileges,  and  francbisea 
ezerciBod  [203]  or  enjoyed  by  it  under  tne 
iawa  of  the  state,  tliat  they  be  forfeited,  and 
all  or  such  portion  of  it*  property  a*  the 
court  may  deem  proper  be  con&acated,  or,  in 
lieu  thereof,  a  fine  be  impoeed  upon  it  in 
"puniahment  of  the  perveraion,  usarpation, 
abuse,  and  misnae  of  franchiaes." 

The  ground  of  the  action  is  the  alleged 
violation  of  the  statutes  of  the  state  psaaed 
respectively  in  1899  and  1909,  and  entitled 
"Foola,  "^usta,  and  Conapiracies,"  and 
"Pools,  Trusta,  and  Conapiracies  and  Dis- 
eriminationa." 

The  facte  alleged  in  the  information  are 
these  1  Plaintiff  in  error  ia  a  Wisconsin 
eorporation  engaged  in  the  manufacture 
and  sale  of  agricultural  implemente,  bind- 
ers, moM'ers,  etc,,  and  was  licensed  on  the 
lith  of  April,  18B2,  to  do  buainess  in  Mia- 
•ouri  under  the  name  of  the  Milwaukee 
Harvester  Company,  and  on  September  IS, 
1SQ2,  became  licensed  to  do  and  engaged 
in  such  buainesa  in  the  state.  In  that  year 
the  International  Harvester  Company  of 
New  Jersey  waa  organized  with  a  capital 
atoclc  of  9120,000,000  for  the  purpose  of 
effecting  a  combination  of  plaintiff  in  error 
and  eerUin  other  companies  te  restrain 
competition  in  the  manufacture  and  sale 
of  such  agricultural  implemente  in  Mis- 
souri, and  the  New  Jersey  company  has 
maintained  plaintiff  in  error  as  its  aote 
selling  agent  in  Missouri.  Before  the  com- 
bination the  companies  combined  were  com- 
petitora  of  one  another  and  of  other  cor- 
porationa,  individuals,  and  partnersbipa  en- 
gaged in  the  same  business  in  the  stete, 
and  that  thereby  the  people  of  the  stats, 
and  particularly  tha  retell  dealers  and  farm- 
era  of  tha  stete,  received  the  benefit  of  com- 
petition in  the  purchase  and  aale  of  farm 
inplementa.  The  combination  was  designed 
and  made  with  a  view  to  lessen,  and  it 
tended  to  icasen,  free  oompetition  in  such 
bnplemente,  and  thereby  the  said  corpora- 
tioiia  entered  into  and  became  mamliera  of 
•  pool,  trust,  eombiaation,  and  agreement. 
In  furtherance  thereof,  and  for  the  purpose 
«(  giving  the  International  Harreeter  Com- 
pwiy  of  New  Jersey  a  [Z04]  monopoly  of 
tlM  bnsineM  of  uanufaoturing  and  telling 
»•  lb  ««. 


agricultural  implements  in  the  stete,  and  for 
the  purpose  ol  preventing  competition  in 
the  a^le  thereof,  plaintiff  in  error  has  com- 
pelled the  retail  dealers  in  each  county  of 
tlie  stete  who  desire  to  handle  and  sell  or 
act  as  agent  for  it  to  refrain  from  selling 
implemente  manufactured  or  sold  by  com- 
peting companies  or  persons.  By  reason 
thereof  competiti(Hi  in  such  implemente  iiaa 
been  restrained,  prices  controlled,  the  quan- 
tity of  such  implemente  haa  been  fixed  and 
limited,  and  plaintiff  in  error  has  been  able 
to  secure,  and  for  several  years  enjoy,  from 
B6  per  cent  to  BO  per  cent  of  tha  busineaa, 
all  to  the  great  damage  and  loss  of  the 
people  of  the  state,  and  by  reason  of  ite 
participation  in  the  pool,  trust,  end  com- 
bination, and  by  reason  of  the  acte  and 
things  done  by  it,  plaintiff  in  error  has 
been  guilty  of  an  illegal,  wilful,  and  ma- 
licious perversion  and  abuse  of  ite  fran- 
chises, privileges,  and  licenses  granted  to- 
il by  the  state. 

The  answer  of  plaintiff  in  error  denied 
that  it  liad  become  a  party  to  any  com- 
bination, or  that,  in  ite  transactions,  there 
was  any  purpose  to  restrain  or  lessen  com- 
petition, or  that  trade  had  twen  or  was  re- 
strained. 

The  case  waa  referred  to  a  special  com- 
missioner to  take  the  evidence  and  report 
hie  concluaiona.  He  found,  as  alleged  in 
the  information,  that  the  International 
Harvester  Company  of  New  Jersey  was  » 
combination  of  the  properties  and  busi- 
nesses of  formerly  competing  harvester  com- 
panies, and  plaintiff  in  error  being  one  of 
auch  companies,  and  thereafter,  by  selling 
the  New  Jersey  company's  products  in  Mis- 
souri, had  violated  the  Missouri  stetutea 
against  pools,  truste,  and  conspiracies. 

In  exceptions  to  the  report  of  the  apecla) 
commissioner  plaintiff  in  error  urged  that 
the  stetute  of  Missouri  violated  the  equali- 
ty clause  and  due  process  clause  of  the  Kth 
Amendment  to  the  Constitution  of  tlie  Unit- 
ed Stetes,  "(1)  Because  said  stetute  arbi- 
trarily discriminates  [Z05]  between  persons 
malcing  or  selling  producte  and  eommoditlea 
and  persons  selling  labor  and  service  of  all 
kinds:  In  that  each  section  of  said  stetute  ap- 
plies only  to  articles  of  merchandise,  and  not 
to  labor  or  serrieea  and  the  like,  the  prices 
of  which  are  equally  and  similarly  deter- 
lined  by  competition,  and  may  be  equally 
and  similarly  the  subject  of  combination 
and  conspiracy  to  the  detriment  of  the  pub- 
lie.  (2)  Because  said  statute  arbitrarily 
discriminates  between  the  maherg  and  «eU- 
era  of  producte  and  commodities  and  tbe 
pUTOh<uert   thereof:    It  prohibite  manufao- 

rers  and  aellers  from  making  contracte  or 

rangemenU  Intended  or  tending  to  in- 
crease the  market  price  of  the  articles  they 
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nuke  or  mI^  but  doe*  not  prohibit  pnr-' 
ofaaaers  from  eombiniag  to  fix  or  rsduM 
the  market  price  of  the  ocmmoditiee  or 
articles  to  be  puroliued  bj  them,  (3)  Be- 
eaiue  wiid  sUtut«,  &a  coiiBtnied  bj  the  com- 
miuioner,  nureaeotubly  uid  ftrbitrarily 
interfereB  with  plaintiff  in  error's  right  to 
make  proper  and  rcMsonable  business  eon- 
baete,  and  deprlres  it  of  propextj  right* 
is  respect  thereto." 

These  exceptions  were  niged  and  argued 
in  the  supreme  court  upon  the  filing  of 
the  commissioner's  report.  Judgment  was 
entered  upon  the  report,  in  which  it  was 
adjudged  that  by  reaioo  of  the  violation 
of  the  statutea  ol  the  state,  as  charged 
in  the  Information,  plaintiff  in  error  bad 
forfeited  the  license  theretofore  granted  to 
It  to  do  busineas  in  the  state,  and  it  was 
adjudged  that  the  license  be  forfeited  and 
canceled  and  the  company  ousted  from  its 
rights  and  franchises  granted  bj  the  state 
to  do  business  in  the  state,  and  a  Bne  of 
9JSO,000  was  imposed  upon  It.  It  was,  how- 
ever, provided  that  upon  paymoit  of  the 
One  OD  or  before  the  1st  of  January,  1912, 
•od  immediately  ceasing  all  connection  with 
the  International  Harvester  Company  of  New 
Jersey  and  the  corporations  and  copartner- 
shipa  with  which  it  had  combined,  and  not 
continuing  and  maintaining  the  unlaw- 
ful agreement  and  eombination  [X06]  with 
them  to  lessen  and  destroy  campetition  in 
the  sale  of  the  enumerated  farm  implements, 
and  giving  satisfactory  evidence  thereof  to 
the  court,  the  judgment  of  ouster  should 
be  anapended.  Tbe  company  was  given  un- 
til March  1,  1912,  "to  file  its  proof  of  will- 
ingness" to  comply  with  tbe  judgment.  It 
was  also  adjudged  that  upon  a  subsequent 
violation  of  tbe  statute  "the  suspension  of 
the  writ  of  ouster  shall  be  removed"  by  the 
court  "and  absolute  ouster  be  enforced," 
and  to  that  end  the  court  retained  "its  full 
and  complete  jurisdiction  over  the  cause." 
£37  Mo.  369,  141  8.  W.  672. 

A  motion  is  made  to  diemisa  on  the 
ground  that  plaintiff  in  error  in  ita  anewer 
simply  denied  that  it  had  violated  the  anti- 
trust laws  of  the  state,  and  it  ii  eontended 
that  by  not  alleging  in  ita  answer  that 
those  laws  violated  the  Constitution  of  the 
United  States,  it  waived  such  defense.  It 
is  further  contended  that  because  the  .Fed- 
eral right  waa  not  asserted  in  the  answer, 
the  aupreone  court  of  the  state  could  not 
bare  considered,  and  did  not  consider  or 
decide  it.  Decisions  of  tbe  supreme  court 
-of  Missouri  are  cited  to  sustain  the  con- 
tentione.  The  decisions  declare  the  propo- 
•Ition  that  oonatitutional  queatlona  must 
he  raised  at  the  first  opportunity,  or,  as  it 
is  expressed  in  one  of  the  casea  {Brown  v. 
Missouri,  E.  &  T.  R.  Co.  17S  Mo.  186,  74 
IBS* 


B.  W.  STI),  -the  pratwrUoa  of  the  Coastl- 
tutioD  mnat  be  timely  and  propeiiy  iBvofcsd 
in  the  trial  court." 

In  Dahnke-Walker  HilL  Co.  t.  Blak^  SU 
Mo.  SI,  145  B.  W.  438,  it  is  nid:  Ths 
rule  of  this  eourt  is  that  so  grave  a  ques- 
tion [constitutional  queation]  must  be 
lodged  at  the  first  opportunity,  or  it  will 
be  deemed  to  have  been  waived.  If  It  cai 
be  appTOpriat«ly  and  naturally  raised  a 
the  pleadings,  and  thereby  be  a  queaUtm 
lodged  in  the  record  proper,  aneh  is  tbe 
time  and  place  to  raise  it)"  and  that  it  i* 
too  lata  to  raise  the  qnutlon  after  judg- 
ment in  a  motion  for  new  triaL  In  Harti- 
ler  V.  Metropolitan  Btreet  R.  Co.  £18  Ho. 
582, 117  S.  W.  1124,  It  waa  held:  '^'he  no- 
tion for  a  new  trial  waa  not  {SOT]  the  fint 
door  for  the  question  to  enter,  and  in  our 
later  decisions  we  have  ruled  that  a  qosi- 
tion  of  such  gravity  must  be  raised  as  soon 
as  orderly  procedure  will  allow.  This  in 
order  that  the  trial  court  may  be  treated 
fairly,  and  the  question  get  into  the  ease 
under  correct  aafeguarda,  and  eftrmarfccd 
a*  of  substance,  and  not  mere  color." 

It  is  manifest,  we  think,  that  the  eourt 
only  intended  to  express  the  condition  of 
appellate  review  to  be  that  in  the  trial 
court  constitutional  questions  should  not  be 
reserved  until  the  case  had  gone  to  judg- 
ment on  other  issues,  and  then  used  to  se- 
cure a  new  trial  The  principle  of  the 
rulings  is  satiafied  in  the  case  at  bar.  It 
is,  as  we  have  seen,  an  original  proceeding 
in  the  supreme  court,  and  upon  the  report 
of  the  commissioner  which  brought  the  case 
to  tbe  court  for  decision  of  the  isauce  and 
questions  involved  in  it  the  Federal  ques- 
tions were  made  "under  corract  safeguards 
and  earmarked  as  of  substance,  and  not 
mere  color."  It  is  true  tbe  eourt  has  not 
referred  to  them  in  ita  opini<n,  but  we  can- 
not regard  its  silence  as  a  condcmnatioa 
of  the  time  or  manner  at  or  in  which  thej 
were  raised.  The  motion  to  dismiss  is 
therefore  denied. 

The  assignments  of  error  neceaaarily  in- 
volve a  consideration  of  the  statutes.  Th* 
relevant  provisions  are  contained  in  |  10,- 
301  of  the  Revised  SUtutea  of  the  ataU  of 
1009,  and  |  8,966  of  the  Heviaed  SUtntv 
of  IBOe. 

Section  10,301  provides  that  "all  arrangs- 
menta,  contracts,  agreemente,  eomUnatioMi 
or  understandings  made  or  entered  into  be- 
tween two  or  more  persons,  designed  tr 
made  with  a  view  to  lessen,  or  which  tvl 
to  lessen,  lawful  trade,  or  full  and  free  eon- 
petition  in  the  importation,  transportatiasii 
manufacture,  or  aale"  in  the  atate  "of  say 
product,  commodi^,  or  articlev  or  thi^ 
bou^t  and  sold,"  and  all  anob  arraigt- 
menia,  at&,  "irideh  are  daatgned  ot  mad* 
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with  *  view  fa)  increase,  or  which  tend  td  tween  rendora  uid  pnrchuen  of  conunodi- 

ineretue,  the  market  price  of  uif  product,  tiw. 

CMiimoditf,  or  article,  or  thing,  of  anj  cUm         (1)    Tbe  tpecifieation  under  thia  bead  la 

or  kind  wliatsoever,  [208]  bought  and  Mid,"  that   ttio  aupreme   court   found,   it   ia   con- 

ara  declared  to  be  against  public  policj,  un-  tended,   ben^t — not   injuiT — to   the  public 

lawful  and  void,  and  thou  offending  "ahall  had  reaulted  from  the  alleged  eombination. 

ba  deemed  and  adjudged  guilty  of  a  con-  Granting  that  thia  la  not  an  overatatement 

apinwj  in  reatraint  of  trade,  and  puniahed"  of  the  opinion,  the  anawar  la  inuoediate. 

M  provided.  It  ia  too  late  In  the  day  to  aaaort  againit 

BactloB    9,060    proridea    that    arrange-  atatutea  which  forbid  eomUnatlona  of  eom- 

manta,  etc.,  aueh  aa  described  in  |  10,301,  peting   ecmpaniea  that   a   particular   coai- 

having  like  purpoaa,  and  all  luch  arrange-  bination   waa   induced   bj   good   intentiona 

manta,  etc,  "whereby  or  under  the  terms  of  and    baa    had    aome    good    effect.      Armour 

Whieh  it  la  propoaed,  atipulated,  provided.  Packing   Co.   v.   United    SUtei,   SOS    U.    8. 

•tTeed,  or  underatood  that  any  peraou,  aa-  SB,  62,  52  L.  ed.  6S1,  884,  28  Sup.  Ct.  Sep. 

aociation  of  peraona,  or  corporationa  doing  428;  Standard  Sanitary  Mfg.  Co.  v.  United 

buaineaa  In"  the  atate,  "ahall  deal  in,  aell.  States,  228  U.  8.  20,  4B,  ET  L.  ed.  107,  117, 

or  ofler  for  aale"  in  the  atata  "any  [Huiic-  33  Sup.  Ct.  Rep.  S.    The  purpose  of  auch. 

alar   or   apeciBc    article,    product,    or    com-  atatutea  ia  to  secure  competition  and  pre- 

moditj,  and  shall  not,  during  the  continu-  elude    combinations    which    tend    to    defeat 

ance  or  eiiatence  of  any  auch  arrangement.  It.    And  auch  ia  explicitly  the  purpoae  and 

.     .    .    deal  in,  aell,  or  offer  for  aale,"  in  policy  of  the  Miaaouri  atatutea;  and  they 

the  state,  "any  eompeting  article,  product,  have  been  anatained  by  the  Supreme  Court, 

or  commodity,"  are  declared  to  b«  against  There  is  nothing  in  the  Conatitution  of  the 

public  policy,  unlawful  and  void;  and  any  United  States  whieh  precludes  a  state  frtan 

person  offending  "shall  be  deemed  and  ad*  adopting    and    enforcing    such    policy.      To 

judged  guilty  of  a  cooapiraey  to  defraud,  ao    decide    would    be    stepping    backwards, 

and  be  subject  to  the  penalties"  provided.  Carroll  v.  Qreenwlch  Ini.  Co.  19B  U.  S.  401, 

By  I  10,304  of  the  Revised  Statutea  of  GO  L.  ed.  240,  2fl  Sup.  Ct.  Rep.  86;  Central 
1909,  it  ia  provided  that  domeatle  offend-  Lumber  Co.  t.  South  Dakota,  226  U.  S. 
ing  corporations  shall  forfeit  their  ehartera  167,  S7  L.  ed.  104,  S3  Sup.  Ct.  Rep.  60. 
and  all  or  any  part  of  their  property  as  It  is  tme  that  Uie  supreme  court  did  not 
shall  be  adjudged  by  a  court  of  competent  find  a  definite  tbuse  of  its  powers  by  plain- 
jurisdiction,  or  be  fined  In  lien  of  the  for-  tiff  in  error,  but  it  did  find  that  there  was 
feiture  of  charters  or  of  proper^.  an  offending  against  the  statute,  a  union 

Foreign  offending  corporations  shall  for-  of  able  competitors,  and  a  oessation  irf  their 

felt  their  right  to  do  busiuesa  in  the  state,  competition,  and  the  court  said:     "Some  of 

with  forfeiture  also  of  prc^rty,  or,  in  lieu  the  amaller  concerns  that  were  competitora 

thereof,  the  payment  of  a  tine.  in   the  marliet   have  ceaaed   their   struggle 

In  State  ex  rel.  Hadley  v.  Standard  Oil  for  todstenee  and  retired  from  the  field." 
Co.  218  Mo.  1,  370,  372,  116  S.  W.  902,  the  ThU  is  one  [210]  of  the  reaulU  which  the 
supreme  court  held  that  the  anti-tmat  stat-  statute  was  intended  to  prevent, — the  un- 
utes  of  the  state  "are  limited  in  their  scope  equal  struggle  of  individual  effort  against 
and  operation  to  persons  and  corporationa  the  power  of  combination.  The  preventing 
dealing  in  commoditiea,  and  do  not  inelude  of  the  engroasment  of  trads  is  as  definitely 
combinstiona  of  peraona  engaged  In  labor  the  object  of  the  law  as  is  price  r^ulstion 
pursuits."  And,  jnstifyii^  the  statutea  of  commoditiea,  its  prohibition  being  against 
against  a  charge  of  illegal  discrimination,  combinations  "made  with  a  view  to  lessen, 
the  court  further  aald  that  "it  must  be  home  <"■  "Wch  tend  to  lessen,  lawful  trade  or 
in  mind  that  the  differentiation  between  *«"  "^  ''^  <««npetitiMi  in  the  imports- 
labor  and  proper^  U  so  great  that  they  do  «<»■  f^wp^rt*"*"*,  ma^ufactur^  or  sale 
not  belong  to  the  aame  [209]  general  or  ?*  "?  commodity  or  article,  pr  thing 
— (.,™i  -i..Vm-.*-  *  ■_»,♦  tn  ».  bought  or  sold."  Sea  Standard  Oil  Co.  v. 
natural  '=>"«lfl<*t^  o*  "^t-  or  ftinga,  ^^^  ^  ^^^  ^  S.  1,  M  L.  ed.  619. 
and  have  never  b«m  «  r«»gniied  by  the  „  i,.R.A.(Ni.)  834,  81  Sup.  Ct  Rep.  S02 
common  law  or  by  Isgialatlve  en«Amenta."  ^^    ^^    1B12U.    784;    Unlfasd    States    v! 

Aceeptmg  the  conatruotion  put  upon  the  American  Tobacco  Co.  221  U.  8.  108,  S6  L. 

sUtute,  but  contesting  Its  legality  as  thus  rf.  ms,  31  Sup.  Ct  Eep.  682;  United  BUtea 

eoaatrued,   plaintiff   in   error   makea   three  y,  patten,  £26  U.  8,  026,  67  L.  ed.  833,  44 

contentioni:    (1)    The  atatutea,  aa  so  con-  I,,.R^,(N.8.)   8M,  33  Sup.  Ct  Rep.  141, 
atrued,  uoceaaonably  and  arbitrarily  limit        (8)   and   (S).  These  contentions  may  be 

the  rigbt  of  contract;   (S)  dlsoriminate  be-  considered  together,  both  involving  a  charge 

tween  the  vendors  of  oommodltlea  and  the  of  discriniinatian,— the  one  beeauae  th*  law 

vendors  of  labor  and  aervicea;  and  (3)  be-  does   not   ambraM   Tasdon   of    labor;    the 
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other  because  it  doe*  not  cover  parcbaaers  of 
commoilitlea  as  well  aa  Tendora  of  tbem. 
Botb,  therefore,  ioToke  a  eoiuideratioD  of 
the  power  of  classiflcatlon  which  may  be 
exerted  in  the  legislstioD  of  the  at&te.  And 
we  shall  preseutlj  see  that  power  baa  verj' 
broad  range.  A  clasiificatton  la  not  invalid 
becauie  of  simple  inequatitj.  We  said  in 
Atchison,  T.  A  8.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  90,  lOe,  43  L.  ed.  009,  013,  10 
Sup.  Ct.  Rep.  609,  by  Hr.  Juitlce  Brewer: 
"The  very  idea  of  classification  is  that  of 
inequality,  so  that  it  goes  without  saying 
that  tbe  fact  of  inequality  in  no  manner 
determinea  the  matter  of  constitutional- 
ity." Therefore,  it  may  be  there  is  re- 
straint of  competition  in  a  combination  of 
laborers  and  in  a  combination  of  pur- 
chasers, but  that  does  not  demonstrate  that 
legislation  which  does  not  include  either 
combination  is  illegal.  Whether  it  would 
hare  been  better  policy  to  have  made  such 
comprehensive  clasBification  it  is  not  our 
province  to  decide.  In  other  words,  wheth- 
er a  combination  of  wage  earners  or  pur- 
chasers of  commodities  called  for  repression 
by  law  under  the  conditions  in  the  state 
was  for  the  legislature  of  the  state  to  de- 
termine. 

[211]  In  Carroll  v.  Greenwich  Ins.  Co. 
supra,  a  statute  of  Iowa  was  considered 
which  made  it  unlawful  for  two  or  more  fire 
insurance  companies  doing  business  in  thi; 
atate,  or  their  officers  or  agents,  to  make  or 
enter  into  combinations  or  agreements  in 
relation  to  the  rates  to  be  charged  for  in- 
surance, and  certain  other  matters.  The 
provisitm  was  held  invalid  by  the  circuit 
court  of  the  United  States  for  the  district 
of  Iowa  on  the  ground  of  depriving  of  lih- 
ertf  of  contract  secured  by  tbe  14th 
Amendment  and  of  the  equal  protection  of 
the  laws.  This  eourt  reversed  the  decision, 
saying,  after  stating  that  there  was  a  gen- 
eral statute  of  Iowa  which  prohibited  com- 
binations to  fix  the  price  of  any  article  of 
merchandise  or  commodity,  or  to  limit  the 
quantity  of  the  same  produced  or  sold  in 
the  state:  "Therefore,  the  act  in  question 
doea  little,  if  anything,  more  than  apply 
and  work  out  the  policy  of  the  general  law 
in  a  particular  case."  Again,  "If  an  evil 
is  specially  experienced  in  a  particular 
branch  of  bueiness,  the  Constitution  em- 
bodies no  prohibition  of  laws  confined  to 
the  evil,  or  doctrinaire  requirement  that  they 
should  be  couched  in  all-embracing  terms." 
And,  "If  the  legislature  of  the  state  ol 
Iowa  deems  it  desirable  artitlcially  to  pre- 
vent, so  far  as  it  can,  the  substitution  of 
combination  for  competition,  this  court 
cennot  say  that  fire  insurance  may  not 
present  so  conspicuous  an  example  of  what 
that  legislature  thinks  an  evil  as  to  justify 
ISSl 


special  treatment.  The  imposition  of  a 
more  specific  liability  upon  life  and  heaM 
insurance  companies  was  held  valid  in  Fi- 
delity Mutual  Life  Asso.  v.  Mettle,  IW 
U.  S.  308,  46  L.  ed.  022,  22  Sup.  Ct  Bep. 
002."  Other  cases  were  also  cited  in  iDus- 
tration.    . 

Carroll  v.  Greenwich  Ins.  Co.  supra.  Is 
especially  apposite.  It  contains  the  el» 
menta  of  the  case  at  bar  and  a  decision  up- 
on them.  It  will  be  observed  that  the 
statute,  which  it  was  said  declared  tba 
general  policy  of  Iowa,  was  a  problbltion 
against  a  combination  of  producers  and  tdl- 
ers.  There  was  the  same  distinction,  there- 
fore, between  [SIS]  vendors  and  purcbasoa 
of  commodities  as  in  the  Missouri  statute 
and  the  same  omission  of  prohibition  nt 
combinations  ol  vendors  of  labor  and  serv- 
ices as  in  the  Missouri  law.  Tbe  disUne- 
tion  and  omiasion  were  continued  when  the 
policy  of  the  state  waa  extended  to  insur- 
Bcce  companies.  Th«  law  was  not  con- 
demned because  It  went  no  farther, — be- 
cause it  did  not  prohibit  the  combinatioB 
of  all  trades,  Lusinessea,  and  pereona.  We 
held  that  the  omission  was  not  for  judicial 
cognizance,  and  that  a  court  conld  not  say 
that  fire  insurance  might  not  present  so 
conspicuous  an  example  of  what  the  l^ia- 
lature  might  think  an  evil  "aa  to  justify 
special   treat m^mt." 

We  might  leave  the  discussion  with  that 
and  the  other  cases.  They  decide  that  we 
are  belped  tittle  in  determining  the  l^ality 
of  a  legislative  classification  by  making 
broad  generalizations,  and  it  is  for  a  broad 
generalization  that  plaintiff  in  error  eon- 
tends, — indeed,  a  general icaticai  whieh  in- 
cludes all  the  activities  and  occupations  of 
life;  and  there  Is  an  enumeration  of  wag* 
earners  in  emphasis  of  the  dlscrimtnaticn 
in  which  manufacturers  and  sellers  ars 
singled  out  from  all  othera.  The  oonten- 
tion  is  deceptive,  and  yet  it  is  Mmcatly 
urged  in  various  ways  which  it  would  ex- 
tend this  opinion  too  much  to  detaiL  "Im 
dealing  with  restraints  of  trader"  it  ii 
said,  "tbe  proper  basis  of  claasiflcation  It 
obviously  neither  in  commodities  nor  serv- 
ices, nor  in  persons,  but  in  r^ilrvmtt."  A 
law,  to  be  valid,  therefore,  is  the  infleiibli 
deduction,  cannot  distinguish  betweea  "rt- 
sirainti,"  but  must  apply  to  all  restninti, 
whatever  their  d^ree  or  effect  or  purpcee; 
and  that  because  the  Missouri  statute  bit 
not  this  universal  operation  it  offend! 
against  the  equality  required  by  the  MO 
Amendment.  This  court  has  decided  ntaf 
times  that  a  legislative  classification  doM 
not  have  to  possess  such  comprehensive  a- 
tent.  Classification  must  be  accommodltd 
to  the  problems  of  legislation ;  and  vre  de- 
cided in  OEan  Lumber  Co.  v.  Union  Coai^ 


..Goo.ljfi"''-'- 


U13.  INTERNATIONAL  HARVESTBE  00.  t.  MIS80UILI  xz  hel.  ATTY.  OEN.212-21S 


Nat  Bank,  S07  U.  8.  251,  62  L.  ed. 
88  Sup.  Ct.  Rtp.  8S,'[E13]  'that  it  may  de- 
p«nd  upon  degrees  of  evil  wltliout  being  arbi- 
trary or  nnreBBonable.  We  repeated  the 
niJing  in  Heath  t  M.  Mfg.  Co.  t.  Wont, 
207  U.  B.  83B,  62  L.  ed.  236,  28  Sup.  Ct. 
Rep.  114,  in  Engel  v.  O-Malley,  219.  U.  S. 
1E8,  66  L.  ed.  128,  31  Sup.  Ct.  Rep.  ISO,  in 
Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225, 
S6  L.  ed.  176,  32  Sup.  Ct.  Rep.  74,  Ann. 
Caa.  1913B,  fi2S,  and  again  in  aermas 
AllianM  Idb.  Co.  v.  Lewie,  233  U.  S.  3S9, 
418,  ante,  1011,  S4  Sup.  Ct.  Rep.  812. 
tbe  latter  ease  a  diatinction  naa  sustained 
agalnit  a  charge  of  discrimination  between 
•toek  fire  insurance  companies  and  farm- 
en'  mutual  insurance  companies  iniuring 
farm  property.  If  this  power  of  classifi- 
cation did  not  exist,  to  wbat  straits  legis- 
lation would  be  brought.  We  may  illus- 
trate by  the  examples  furnished  by  plain- 
tiff in  error.  In  the  enumeration  of  those 
who,  it  is  contended,  by  combination 
able  to  restrain  trade,  are  included,  among 
others,  "perBonn  engaged  in  domestic  Hi 
ice"  and  "nurses;"  and  because  these 
not  embraced  in  tbe  law,  plaintiff  in  er 
it  is  contended,  although  a  combination  of 
companies  uniting  t)ie  power  of  $120,000, 
000,  and  able  thereby  to  engross  85  per 
cent  or  90  per  cent  of  the  trade  in  agri- 
cultural Implements,  is  nevertheless  beyond 
the  competency  of  the  legislature  to  pro- 
hibit. As  greut  as  tbe  contrast  is,  a  greater 
one  may  be  made.  Under  the  principle 
applied  a  combination  of  all  tbe  great  in- 
dustrial enterprises  (and  wby  not  railroads 
aa  wellT)  could  not  be  condemned  unless 
the  law  applied  as  well  to  a  combination 
of  maidservants  or  to  infants'  nurses, 
whose  bumble  functions  preclude  effective 
combination.  Such  contrasts  and  the 
s iterations  tbcy  suggest  must  ba  pushed 
aaide  by  government,  and  a  rigid  and 
vereal  classification  applied,  is  the  con 
ti<m  of  plaintiff  in  error;  and  to  this  the 
contention  must  come.  Admit  evceptl 
and  you 'admit  the  power  of  the  legislature 
to  aelect  them.  But  it  may  be  said  the 
comparison  of  extremes  is  forensic,  and,  it 
may  be,  fallacious;  that  there  may  be  pow- 
orfnl  labor  combinations  as  well  aa  pow- 
•rful  industrial  combinations,  and  weak 
ones  of  both,  and  that  the  law,  to  be  valid, 
cannot  distinguish  [214]  between  strong 
and  weak  offeudera.  This  may  be  granted 
(Engel  V.  O'HaJley,  210  U.  8.  128,  6B  L.  ed. 
128,  31  Sup.  CL  Rep.  ISO),  but  the  com- 
parisons are  not  without  value  In  eati- 
maUng  the  contentions  of  plaintiff  in  error. 
The  foundation  of  our  decision  is,  of  coarse, 
the  power  of  classification  which  a  legis- 
lature may  exercise,  and  the  cases  we  have 
cited,  aa  well  as  others  which  may  be  sited, 


demonstrate  that  some  latitude  must  be  al- 
lowed to  tbe  legislative  judgment  in  aeleet- 
ing  the  "basis  of  community."  We  have 
aald  that  it  must  be  palpably  arbitrary  to 
authorize  a  judicial  review  of  it,  and  that 
it  cannot  be  disturbed  by  the  courts  "un- 
leas  they  can  see  clearly  that  there  is  no 
fair  reason  for  the  law  that  would  not  re- 
quire with  equal  force  its  extension  to 
others  whom  It  leaves  untouched."  Mis- 
souri, K.  4  T.  R.  Co.  T.  May,  184  U.  8. 
267,  26S,  48  L.  ed.  S71,  S72,  24  Sup.  Ct. 
Rep.  638;  Williams  v.  Arkansaa,  217  U. 
S.  70,  90,  54  L.  ed.  673,  677,  30  Sup.  Ct. 
Rep.  493,  18  Ann.  Caa.  865;  Watson  v. 
Maryland,  218  U.  8.  173,  170,  64  L.  ed.  087, 
090,  30  Sup.  Ct.  Rep.  644. 

The  Instances  of  these  cases  are  in- 
structive. In  the  first  there  waa  a  differ- 
ence made  between  landowners  as  to  lia- 
bility for  permitting  certain  noxious  graas- 
es  to  go  to  aeed  on  Uie  lands.  In  the  sec- 
ond, the  statute  passed  on  made  a  differ- 
ence between  busineaaei  In  the  solicitation  of 
patronage  on  railroad  trains  and  at  depots. 
In  tbe  third,  a  difference  based  on  the  evi- 
dence of  qualification  of  pbyaicians  was  de- 
clared  valid. 

In  Western  U.  Teleg.  Co.  t.  Commercial 
Mill.  Co.  218  U.  6.  406,  G4  L.  ed.  1088,  S6 
L.R.A.(N.S.)  220,  31  Sup.  Ct.  Rep.  60,  21 
Ann.  Cas.  81G,  a  distinction  was  made  be- 
tween common  carriers  in  tbe  power  to  lim- 
it liability  for  negligence.  In  Engel  t. 
O'Malley,  supra,  a  distinction  between 
bankers  was  sustained;  and  in  Provident 
Inst,  for  Bav.  v.  Malone,  221  U.  S.  660, 
66  L.  ed.  899,  34  L.R.A.(N.8.)  1129,  31 
Sup.  Ct.  Bep.  661,  deposits  in  savings  banks 
were  distinguished  from  depoeits  in  other 
banks  in  tbe  application  of  the  statute  of 
limitations. 

Other  cases  might  be  cited  whose  in- 
stances illnstrste  the  same  principle,  in 
which  this  court  has  refused  to  accept  the 
higher  generalizations  urged  as  necessary 
to  the  fulfilment  of  the  constitutional  guar- 
anty of  the  equal  protection  [21S]  of  the 
law,  and  in  which  we,  in  effect,  beld  that  it  is 
competent  for  a  legislature  to  determine 
upon  what  differences  a  distinction  may  be 
made  for  the  pnrp<we  of  statutory  classi- 
fication between  objecta  otherwise  having 
resemblances.  Such  power,  of  course,  can- 
not be  arbitrarily  exercised.  The  distinc- 
tion made  must  have  .reasonable  basis. 
Magoun  v.  Illinois  Trust  A  Sav.  Bank,  170 
U.  8.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
604;  Clark  v.  Kansas  City,  176  U.  B.  114, 
44  L.  ed.  392,  ZO  Sup/  Ct.  Rep.  284;  Qund- 
V.  Chicago,  177  U.  S.  1S3,  44  L.  ed.  72S, 
20  Sup.  Ct.  Rep.  633;  Petit  v.  Minneaota, 
177  U.  S.  164,  44  L.  ed.  716,  20  Sup.  Ct. 
Rep.  666;  WiUiana  t.  Feara,  ITS  U.  8. 
,_,:ibyG00gle»» 
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S70,  4fi  Ia  ed.  186,  21  Sup.  Ct  Rep.  12fi;  i 
AnMTican  Sugu  Ret.  Co.  t,  LoaUiuu,  179 
U.  S.  88,  4G  L.  ed.  lOS,  21  Sup.  Ct.  B«p. 
48;  Griffith  T.  Connecticut,  218  U.  a  083, 
H  L.  ed.  llfil,  31  Sup.  Ot  Sep.  1S2) 
Chicago,  R.  1.  &  P.  R.  Co.  t.  AtIwuiu, 
219  U.  8.  4CS,  406,  SS  L.  ed.  290,  290,  31 
Sup.  Ct.  Rep.  STG;  Lindaley  t.  Natural 
CarboDie  Qu  Co.  220  V.  6.  01,  78,  05  L. 
ed.  369,  377,  31  Sup.  Ct.  Rep.  337,  Ann. 
Caa.  1912C,  160;  Fifth  Ave.  Coach  Co.  t. 
New  York,  221  U.  S.  467,  00  L.  ed.  81S, 
31  Sup.  Ct.  Rep.  709;  Murphy  ?■  CaUfornia, 
22fi  U.  S.  623,  GO  L.  ed.  1220,  41  L.R.A. 
(N.a}  103,  32  Sup.  Ct.  Rep.  697;  Rosen- 
thal T.  New  York,  226  U.  S.  26S,  270,  07  U 
ed.  216,  217,  33  Gup.  Ct.  Rep.  27;  Mia- 
aourl,  K.  ft  T.  R.  Co.  t.  Cade,  233  U.  S. 
942,  ante,  1130,  34  Sup.  Ct.  Rep.  678. 

Aod  3o  in  the  case  at  bar.  Whether  the 
Hiasouri  ttatute  should  have  aet  its  con- 
demnation on  reatraiotB  generally,  prohib- 
iting  eoDibined  action  for  any  purpose  and 
to  ererybody,  or  confined  it  as  the  statute 
doe*  to  manufacturers  and  vendors  of  ar- 
ticles, and  permitting  it  to  purcbaseri  of 
such  articles;  prohibiting  it  to  aetlen  of 
commodities  and  permitting  it  to  aellera  of 
services,  was  a  matter  of  legialative  judg- 
ment; and  we  cannot  say  that  the  dia- 
tinctiona  made  are  palpably  arbitrary, 
which  we  have  seen  is  the  condition  of  ju- 
dicial review.  It  ia  to  be  remembered  that 
the  question  presented  is  of  the  power  of 
the  l^slature,  not  the  policy  of  the  exer- 
cise of  the  power.  To  be  able  to  find  fault, 
therefore,  with  such  policy,  is  not  to  es- 
tablish the  invalidity  ot  the  law  based  up- 
on it 

It  la  aaid  that  the  statute  aa  construed 
by  the  supreme  court  of  the  state  comes 
within  our  ruling  in  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  S40,  46  L.  ed.  679, 
22  Sup.  Ct  Rep.  431,  but  we  do  not  think 
so.  If  It  did,  we  should,  of  course,  apply 
that  ruling  here. 

Judgment  affirmed. 


COMMONWEALTH  OF  KENTUCKY. 

(See  S.  C.  Reporter's  ed.  216-224.) 

Error  to  ataM  court  —  following  decU 
alon  below  —  statnlorj'  construct  Ion. 
I,  The  meaning  derived  by  the  highest 
state  court  by  construing  together  several 
statutes  somewhat  far  apart  In  •time,  and 
of  seemingly  contradictory  import.  Is  as 
conclusive  upon  the  Federal  Supreme  Court 
on  writ  of  error  to  the  state  court  aa  though 


■ndi  legislation  were  embodied  in  a  aiagla 

It 

Tor  other  cases,  at 

31S1,  In  Dlseat  t 
CanatitBtlonal  law  —  due  proeeas  of  law 

—  IndeRnltoneaa  in  criminal  suttnlea 

—  state  antl-trnat  Utwa. 

2.  The  uncertainty  aa  to  what  the  aeltinz 
price  of.  an  article  would  have  been  bad 
there  been  no  combinBtion  of  its  manufac- 
turers renders  invalid  convictions  under 
the  Kentucky  anti-trust  legislation  iKy. 
Const.  1S91,  g  108;  Carroll's  Ky.  BUt 
a  3010-3917;  Ky.  I^ws  1000,  chap.  117). 
under  which,  as  construed  by  the  stata 
courta,  combinations  for  the  purpose  of  con- 
trolling prices  are  made  unlawful  only  when 
for  the  purpose,  or  with  the  effect,  of  fixing 
a  price  for  an  article  greater  or  lesa  tlian 
ita  real  value,  which  is  further  declared  by 
such  courts  to  be  the  market  value  under 
fair  competition  and  under  normal   eondi- 

[For  other  casaa.  sea  Con  silt  ntlonal  Low,  IT. 
b,  9  ;  Criminal  Law,  I.  a,  In  Uieeit  8up.  Ct 
190i.l 

[Noa.  276,  291,  292.] 


THREE  WRITS  of  Error  to  the  Court 
of  Appeals  of  the  SUte  of  Kentucky 
to  review  judgments  whieb  affirmed  convic- 
tions respectively  of  the  Circuit  Courta  of 
Bullitt,  Grayaon,  and  Todd  Countlea,  in  that 
state,  of  combining  to  control  pricea.     Be> 

See  same  case  below  in  276,  147  Ky.  564, 
144  8.  W.  1064;  in  201,  149  Ky.  572,  147 
S.  W.  1109 ;  in  292,  147  Ky.  780,  146  S.  W. 
12. 

The  facta  are  stated  in  the  opinion. 

Measrs.  Alexander  Pope  Hnmphrej 
and  Edgmr  A.  Bancroft  argued  the  cauM 
and,  with  Mr.  Victor  A.  Remy,  Bled  a  brief 
for  plaintiff  in  error: 

To  hold,  aa  the  decision  below  doea,  tkat 


NoTX. — On   what  questions  the   Federal 
Supreme  Court   will  consider   in   reviewing 


671. 

Aa  to  state  decisions  and  laws  aa  rulea  ef 
decision  in  Federal  courta — see  notes  to 
Klmendorf  t.  Taylor,  6  L.  ed.  U.  S.  200; 
Jackson  ex  dem.  St  John  v.  Chew,  6  L.  ed. 
U.  8.  588;  United  States  ex  reL  BuU  v. 
Muscatine,  19  L.  ed.  U.  S.  400;  CUrk  t. 
Graham,  5  L.  ed.  V.  S.  334;  Mitchell  i. 
Burlington,  18  L.  ed.  U.  S.  3S1 ;  Forepauiih 
V.  Delaware,  L.  k  W.  R.  Co.  6  L.R.A.  608i 
and  Snare  ft  T.  Co.  v.  Friedman,  40  L.RA. 
(N.8.)   380. 

On  illegal  trusts  under  modem  anti-trMt 
acts — see  note  to  Whltwell  v.  Continental 
ToUeeo  Co.  64  LJLA.  630. 


byGOO' 
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1U3.  JN'JTlUtldA'llUJslAL  UAUVJkS'lli^tt  LU.  v.  Kii^'l'UCKV. 

ft  mcrehant  cumot  take  into  cmuiderAtion  Euc  Brituinica,  11th  ed.  p.  741c  i  KobiiiKiii 

the  luperior  quality  of  his  goods,  in  flxing  v.  Van  Hooaer,  116  C.  C.  A.  294,  106  Fed. 

their  price,  not  onl;  deprives  bim  of  nil  free-  621 ;  Steeri  v.  United  SUUs,  IIS  C.  C.  A. 

dom  of  contract,  but  denies  bim  equal  pro-  423,  192  Fed.  3. 

teetiofl.  The  forced  construction  given  to  the  itat- 

Cotting  V.  KaosM  Clt;  Stock  Yards  Co.  utes  in  Com.  v.  International  Harvester  Co, 

(CoUing  V.  Godard)   1S3  U.  S.  78,  M,  104,  131   Kj.   S51,   133   Am.   St.   Rep.   2Se,   IIS 

46   L.   ed.   92,   103,   106,   22   Sup.   Ct.  Rep.  S,  W.  703,  does  not  cure  the  vital  defect. 

30.  Even  aa  construed,  tlie  law  denies  equal 

This  question  wsj  properlj  saved  under  protection,  because,  in  the  case  of  farmery 

the  Kentucky  practice.  the  combination  ia  judicially  presumed  not 

Louisville,  H.  ft  St.  L.  R.  Co.  y.  Roberts,  to  secL  an  enhancement  ol  price  above  the 

144  £y.  B24,  130  S.  W.  1073.  real  value. 

In  Owen  County   Burley  Tobacco  Soc.  t.  Owen  County  Burlcy  Tobacco  Soc.  v.  Brum- 

Brumback,    J28   Ky.    :37.    107    S.    W.    710,  baclc,  128  Ky.  137,  107  S.  W.  710;  Com.  *. 

and   Com.    v.    Jntecnational   Harvester    Co.  Hodges,  137  Ky.  233,  126  S.  W.  689;  Collins 

131  Ky.  SSI,  133  Am.  St.  Rep.  2S6,  IIS  S.  v.  Com.  141  Ky.  666,  133  S.  W.  2S3;  Malone 

W.  703,  the  court  of  appeaU  held  that  the  v.  Com.  141  1^.  S70,  133  8.  W.  235. 

conttitutional  provision  (Ky.  Const,  g  193)  Whereas,   in   the   case   of   maaufacturerti 

and  the  acts  of   1800  and  IQOO  were  to  be  and  dealers,  including  plaintiff  in  error,  the 

construed  together,  and  the  act  of  JS06  was  legal  presumption  indulged  was  tbst  any  iti' 

in  effect  an  amendment  of  the  act  of  1890;  creaje  In  price  following  a  combination  it 

that  under  each  the  offense  contiiBled  in  con-  an  inerease  above  the  real  value, 

tinuing  to  flx  prices  or  to  sell  goods  above  International  Harvester  Co.  v.  Com.  137 

or  below  their  real  value.  Ky.  677,  126  S.  W.  362,  144  Ky.  410,  138 

The  anti-trust  Uw  was  thus  rendered  too  S.  W.  248,  147  Ky.  664,  144  S.  W.  1070. 

obscure  mitl  iudelinite  for  a  penal  statute.  The  statutes,  as  coojilrued  and  enforced, 

United   States   v.   Sharp,   Fet.  C.  C.  lid,  furnish   a   double  standard,   and   deny   tUa 

Fed.  Cas.  So.  It[,2U4i  United  States  v.  Been-  equal  protection  of  the  law.     No  eombina- 

cr,  138  U.  S.  273,  28H,  35  L.  ed.  190,  103,  tion  among  farmers  has  been  prosecuted, 

11  Sup.  Ct.  Rep.  63Si  Com.  v.  Interaationat  though   their  many  pools  liave  doubled  or 

Harvester  Co.  131  Ky.  SSI,  133  Am.  St.  Rep.  trebled  the  price  of  tobacco,  while  the  ad- 

2SU,  116  S.  W.  703.  vance  in  prices  of  the  different  machines 

The  indclinitanesa  aud  obscurity  of  the  kw  sold  by  plaintiff  in  error  has  amounted  only 

were  emphasiiied  by  the  later  Kentucky  da-  to  from  G  to  16  per  cent,    llie  14th  Amend- 

ciBiouB.  ment,  against  denial  of  the  equal  protection 

InternatioDal  Harvester  Co.  <r.  Com.   137  of  the  laws,  applies  to  all  agencies  of  the 

Ky.  G6S,  126  S.  W.  352,  144  Ky.  403,  138  state:  it  forbids  discrimination,  not  only  in 

S.  W.  248.  the  law  itself,  but  in  its  unequal  enforce- 

The  act  of  18S0  was  held  not  to  be  limited  ment. 

by  i  198  of  the  Kentucky  Constitution.  Henderson    v.    New    York    Immigration 

Com.  V.  Grinstead,  108  Ky.  SB,  66  S.  W.  Comrs.   (Henderson  v.  Wlckham)   92  U.  8. 

720,  67  B.  W.  471;  Com.  v.  Bavarian  Brew-  ZSQ,  268,  23  L.  ed.  643,  647;  Ez  parte  Vir- 

ing  Co.  112  Ky.  926,  66  S.  W.  1016.  gini.,  100  U.  S.  339,  346,  26  L.  ed.  670,  670, 

The  sole  purpose  of  the  act  of  1006  was  to  3  Am.  Crim.  Rep.  647  j  Yick  Wo  ».  Hopkiui, 

l^aliie  all  contracts  for  pooling  farm  prod-  ng  u.  8.  356,  30  L.  ed.  2S0,  6  Sup.  Ct  H«p. 

uota.  1054_ 

Owen    County    Burley    Tobacco    Soc.    *.  As  construed  and  enforced,  the  Kentucky 

Brumback,  128  Ky.  137.  107  S.  W.  710.  antitrust  law  falls  within  the  scops  of  Con- 

The  act  of  1008  aided  and  emphasii«d  the  „^|    ^  „„;„„  g^^^,  Pi      f^  jg^  „_  g.  540, 

purpow  of  the  act  of  1808,  by  making  it  «  g^j,    ^^  l.  ed.  879,  690.  22  Sup.  Ct.  Rep. 

m,«lemeanor  for  breaking   or  inducing  an-  ^3     ,^^  ^.^^  ^^^  reasoning  of  the  opinion 

other  to  break,  «,ch  poo  mg  coutr^rt     I  ^  j^^^^^^  ^.^      g^^  y^Jj,  ^ 

T™      tl     H""'       ^^^^        '       ^  (Cotting  V.  Godard)   183  U.  S.  79,  104.  106, 

0-BL,nion  v.  Com.  -  Ky.  -,  113  S.  W.  ^^^-   «   ^-   <**■   «•   !«•  ^"'   ^«''  ^  ^up. 

M7;    Com.    v.   Hodges,    137    Ky.   233.    126  Ct-  Rep.  30. 

8.  W.  688;  (JoHins  v.  Com.  141  Ky.  686,  133  ^   «»"*   cannot,  by   judicial  legislation, 

a  W.  233;  Halone  v.  Com.  141  Ky.  670,  133  »»™  ■  •*»»«**  clearly  unconstitutional  upon 

8.  W.  236.  it*  face.     The  statute  Itself  must  preserve 

The    character    and   explanation   of   this  the    fundammtai,   constitutional   rights   of 

elSM  of  legislation  are  common  knowledge,  parties.     They  cannot  be  left  to  the  diaere- 

Census  1910,  vol.  II.  p-  702:  vol.  VI.  pp.  tlon  of  courts. 

606-608,  617;   vol.  IX.  pp.  301,  302;    16  Louia*IU«  ft  M.  B.  Co.  t.  Cnbul  Btoelt 
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Y&rdB  Co.  £12  U.  S.  1S3,  143,  144,  S3  L.  ed.  niacd  in  th>  Eentuckj  courta,  h«iM  euMt 

441,  44S,  448,  2S  Sup.  Ct.  Kep.  240.  ^rail  bere. 

Mr.   J«D^   G«pne«.   Attorn.,   Q«.eral  ,  'l^'^;- ^^^^''T'^"'  Yio^^'*' 

«f    Kentucky,    ud    Mr     Ohmrto.    Cwroll  ^-  «^  «"■>»  f)"?-  '=^„*'fP- ,"«•   ^'^ ''■ 

mrgurf  th.  ^u«^  «.d.  with  Mwr..  J.  K.  ^'^"^^^^t^'  ^-  W.  "  1-  -L  3M.  10 

MmUoiT,  J.  Kobert  lAvmu,  and  FrtiJc  B.  "".P;  ^  "    .  P"  "''         ^      ^       ,       ,       . 

Cugh^,  filed  a  brief  for  drf«nd*nt  in  ^  ^lie  rtatut«  u  «n«tn.ed  «d  «||f««id 

„_^  do  not  den  J  the  equaJ  protection  of  tbe  bw, 

pUcd  apo«  lb,  C«„tlt«ti«,  or  .Utut.  ot  .  ;f  ""•  '  ,^-,?'?  .S''- "V  Ti*i°  '; 

u  .  »„»a  «a.trucO™,   .nd   d.temh.;  8»P_  Ct.  K.p   lOM,  L™»1™.  t  N.  S.  Cj. 

,h«U.,  o,  »ot  th.t  tartiiutlob  .,  .UtuU,  '1  ^.^ii^i!"!  l"^^\"'  ."i.  ^  "^ 

»  CMitrurf,  U  prohlbllrf  b,  u,  pn>.l.lw  "  "'■•'■  "'■  "  ^"P'  "■  «V-  ««. 
(rf  the  Federal  Cc«iitituti<m. 

NaUonal  Cotton  Oil  Co.  v.  T«xu,  107  U.  Mr.  Juatiee  Holme*  delivered  th«  opiniim 

8.  180,  49  L.  Bd.  094,  26  Sup.  Ct.  Bep.  370;  of  the  court: 

Liudalejr  t.  Natural  Carbonic  Ou  Co.  820  The   plaintiff   in   error   wu    proMcated, 

U.  S.  73,  06  L.  ed.  376,  31  Bup.  Ct.  Rep.  convicted,  and  fined  in  three  different  eoon- 

337,  Ann.  Caa.  1012C,  160.  tie*  for  having  entered   into  an  agreemetit 

Under  the  laws  of  Eentuckj  prior  to  the  with  other  named  companies  for  the  pnr- 
inatitution  of  the  inatant  caaea,  and  upon  poM  of  controlling  the  price  of  harveatera, 
which  they  were  baaed,  it  was  no  ofTenM  to  etc.,  manufactured  by  them,  and  of  en- 
form  a  pool,  truBt,  or  combination  for  the  haocing  it  above  their  real  value;  and  for 
purpoae  of  receiving  a  higher  price  for  the  having  ao  fixed  and  enhanced  the  price, 
commodity  or  article  pooled,  or  concerning  and  for  having  sold  their  harveatera,  etc., 
which  the  combination  or  trust  waa  formed,  at  a  price  in  excess  of  their  real  value,  in 
Truata,  pools,  and  combinations  may  be  pursuance  of  the  agreement  alleged.  The 
formed  for  the  purpose  of  selling  manufac-  Judgments  were  aflirmed  by  thp  court  ni 
tared  articles  or  agricultural  products  at  a  appeals.  147  Ky.  e04,  144  B.  W.  1004,  Id. 
higher  price  than  before  the  combination,  144  Ky.  7S6,  146  8.  W.  12,  146  Ky.  672, 
and  carried  out  by  actual  sale  at  a  higher  147  B.  W.  1109.  The  plaintiff  in  error 
price.  The  taw  only  prohibits  a  trust  or  saved  its  rights  under  the  14th  Amendment 
combination  formed  for  the  purpose  of  sett-  and  brought  the  eases  here, 
ing  the  manufactured  articles  or  agricul-  The  law  of  Kentucky  in  its  present  fonn 
toral  products  at  a  price  in  exceaa  of  their  ■<  the  reault  of  the  construction  of  several 
real  or  market  value.  This  la  all  the  laws  statutes  somewhat  far  apart  in  time  and 
of  Kentucky  prohibit.  o)  seemingly  contradictory  import.     It  waa 

Com.  V.  International  Harvester  Co.  131  argued    that    construction    could    not    take 

Ky.  561,  133  Am.  Bt  Rep.  260,  lie  S.  W.  the  place  of  express  language  in  a  statute, 

703;   Com.  v.  Hodges,  137  Ky.  233,  12G  S.  t-fd  Louisville  &  N.  [S20]  R.  Co.  v.  Central 

W.  680.  Etock  Tarda  Co.  212  U.  S.  182,  144,  S3  L.  ed. 

The   atandard    adopted    for   determining  **h  i*^,  ^0  Sup.  Ct.  Rep.  840,  waa  cited 

whether  or  not  there  has  been  a  violatimi  '<"■    the    proposition.      But   the   caae   givea 

of  the  Kentucky  anti-trust  law  is  fixed  and  "o  sanction  to  it    The  point  there  waa  that 

certain.  >  defect  in   a   law   could   not  be  cured   bj 

Com.  V.  International  Harvester  Co.  131  precautiona  in  a  judgment;  not  that  what 

Ky.  676,  133  Am.  Bt.  Bep.  2B6,  118  8.  W.  weMed    a    defect    could    not    be    eared    by 

703,  137  Ky.  077,  126  8.  W.  362,  144  Ky.  **•*    oonstnieUon    given    to    the    word*    by 

410,  138  B.  W.  248,  147  Ky.  604,  144  8.  W.  ""■  '»"'*  having  final  authority  .to  deeUra 

2070  their    intent.      We    follow    the    Kentucky 

If   the  policy  adopted   by  the   Kentucky  «>urt  of  appeals  in  taking  what  they  dwiva 

courta  U  r^«iable,  thU  ciurt  will  not  r^  '"""   the   iegisUtmn   of   the  staU   a.  U  tt 

.       -i  were  embodied   in  a  single  act. 

Ana   ....  c.        /^   r.        ,»™     ™..          \.    .^  <"   M'y  20,   1800,  agrecmenta   for  the  pnr- 

323.  23  Sup.  Ct  Kep.  188;  Chicago,  B.  *  Q.  /,   fi^;        „;  Zn^^-        j^e   amonnt^r 

L*^,%""°r%''".";^- "'■  "  ^-  •"■  S^'-t'ty  of  any  article  7f  merchandise  t. 

828.  31  Sup.  Ct  Rep.  S69;   McLean  v.Ar.  i^     produced      or     manufactured,      mined, 
kauaaa,  211  U.  B.  630.  68  L.  ed.  316,  20  Sup. ,  bought,   or   sold;    aa   also  combinations   by 

Ct   Hep.   200;    Huntar   t,   Pittabui^,   207  corporations   with   others   to  put   the  busi- 

U.  S.  176.  62  L.  ed.  16S,  88  Sap.  Ct  Rep.  neaa  of  the  combination  under  control  with 

40.  I  intent  to  limit,  fix,  or  ohaage  the  priee  of 

The  question  aa  to  InatnictioDa  was  not  articlea  of  commerce,  or  In   any    way  to 
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diminUb  the  output  of  anch  article*,  ner« 
made  puniabftble  b;  fine,  impTiMianent,  or 
both.  C«rToir«  SUt.  (Ky.)  H  38J5- 
3U7.  In  1891  k  new  Coastitution  wu 
adopted  by  tbe  itate,  bjt  %  198  of  wbieh  it 
was  made  tbe  dut;  of  the  general  asHmbI; 
■^rom  time  to  time,  a*  Deeeaaity  may  re- 
quire, to  enact  lucb  laws  aa  maj  be  necea- 
Miy  to   prevent  all  truita     .  from 

combining  to  depreciate  below  its  real  value 
any  article,  or  to  enhance  the  eoet  of  any 
article  abore  its  real  value."  (Thia  was 
held  not  to  repeal  the  earlier  statute. 
Com.  r.  International  Earreater  Co.  131 
Ky.  661,  668,  133  Am.  St.  Rep.  268,  115 
S.  W.  703).  But  Kentucky  growi  tobacco, 
and  the  farmer*  were  diMatisfied  with  the 
pricea  that  they  were  able  to  get,  being 
oppressed,  ai  tbey  alleged,  by  a  combina- 
tion of  buyera.  So,  on  March  21,  1906, 
a  atatute  waa  enacted  that  made  it  lawful 
for  any  number  of  peraona  to  combine  the 
crop*  of  wheat,  tobacco,  com,  oats,  hay,  or 
other  farm  products  raised  by  them,  for 
the  purpose  of  obtalniog  a  higher  price 
than  they  could  get  by  selling  them  sep- 
arately. Session  Laws  1B06,  chap.  117,  p. 
429.  And  later,  by  an  act  of  [2S1}  March 
13,  1908,  not  only  was  the  legality  of  these 
laat-mentioned  combinations  reaffirmed,  but 
they  were  protected  by  injunction,  and  the 
sale  by  or  purchase  from  the  owner  con- 
trary to  bis  agreement  was  punished  by 
a  fine. 

When  the  court  of  appeals  came  to  de&l 
with  the  act  of  1800,  the  Constitution  of 
1891,  and  the  act  of  1906,  it  reached  tbe 
concluaioD,  which  now  may  be  regarded  as 
the  established  construction  of  the  tbi 
taken  together,  that  by  interaction  and 
avoid  questions  of  constitutionality,  they 
were  to  be  taken  to  maite  any  combination 
for  the  purpose  at  coutrolling  prices  law- 
ful unless  for  the  purpose  or  with  the  effect 
of  filing  a  price  tbst  waa  greater 
than  the  real  value  of  the  article.  Owen 
County  Burley  Tobacco  Soc.  v.  Brumback, 
128  Ky.  137,  161,  107  8.  W.  710;  Com.  v. 
International  Harvester  Co.  131  Ky.  esi, 
668,  671-673,  133  Am.  St.  Rep.  256,  115  8. 
W.  703;  iDtemational  Harvester  Co.  v.  Com. 
137  Ky.  668,  126  3.  W.  352.  The  result 
seems  to  be  that  comhiuatione  of  tobacco 
growers  are  held  to  do  no  more  tbaa  restore 
an  equilibrium  that  bas  been  disturbed  by 
a  combination  of  buyers  (Owen  County 
Burley  Tobacco  Soc.  v.  Brumback,  128  Ky. 
I»7,  162,  107  S.  W.  710j  Collins  v.  Com. 
141  Ey.  664,  133  S.  W.  233);  whereas,  if 
prices  rise  after  a  combination  of  manufac- 
turers, it  very  nearly  is  presumed  that  the 
58  Ij.  ed. 


advance  is  above  the  real  value,  and  that 
a  crime.  International  Harrester 
Co.  T.  Com.  144  Ky.  403,  410,  411,  138  B. 
',  248. 

The  plaintiff  In  error  eontenda  that  the 
law  aa  construed  offers  no  standard  of  eon- 
duct  that  it  U  possible  to  know.  -  To  meet 
this,  In  the  present  and  earlier  case*  the 
real  value  is  declared  to  be  "the  market 
value  under  fair  competltian,  and  under 
normal  market  condition*."  147  Ky.  6C6. 
Com.  V.  International  Earveater  Co.  131 
Ky.  5S1,  578,  133  Am.  Bt.  Rep.  256,  116 
"  ~  "13;  International  Harvester  Co.  T. 
Com.  137  [822]  Ky.  668,  877,  678,  126  8. 
W.  362.  We  have  to  consider  whether,  in 
ipplication,  this  is  more  than  an  illusory 
form  of  words,  when,  nine  years  after  it 
w*a  Incorporated,  a  combination  invited 
by  the  law  is  required  to  guess  at  Its  peril 
what  its  product  would  have  sold  for  if 
Ute  oombinatioii  had  not  existed  and  noth- 
ing else  violently  affecting  values  had  oe- 
curred.  It  seems  that  sinco  1902  the  price 
of  the  machinery  sold  by  the  plaintiff  in 
error  bas  risen  from  10  to  16  per  cent. 
Tbe  testimony  on  its  behalf  showed  that 
meantime  the  cost  of  materials  used  had 
increased  from  20  to  25  per  cent  and  labor 
271  pcf  ocnt.  Whatever  doubt  there  may 
be  about  the  exact  figure*,  we  hardly  sup- 
pose the  fact  of  a  rise  to  be  denied.  But. 
in  order  to  reach  what  is  called  tbe  real 
value, — a  price  from  whieh  all  effects  of 
the  combination  are  to  be  eliminated, — the 
plaintiff  in  error  is  told  that  it  cannot 
avail  itself  of  the  rise  in  materials  because 
it  was  able  to  get  them  cheaper  through  one 
of  the  subsidiary  companies  of  the  eom- 
binatioD,  and  that  the  Having  through  the 
combination  more  than  offset  all  the  ri*a 

This  perhaps  more  plainly  eoncema  the 
justice  of  the  law  in  its  bearing  upon  the 
plaintiff  in  error,  when  compared  with  it* 
operation  upon  tobacco  raisers  who  are  said 
to  have  doubled  or  trebled  their  priees, 
than  on  the  constitutional  question  pro- 
posed. But  it  also  conoems  that,  for  it 
shows  how  impossible  it  ia  to  think  away 
the  principal  facts  of  the  ease  aa  It  ezists, 
and  say  what  would  have  been  the  prie« 
in  an  imaginary  world.  Value  is  tlw 
effect  In  excliange  of  the  relative  social 
deaire  for  compared  objects  expressed  in 
terms  of  a  common  denominator.  It  is  a 
tact,  and  generally  is  more  or  lesa  easy  to 
ascertain.  But  what  it  would  be  with  such 
increase  of  a  never  extinguished  compe- 
tition aa  it  might  be  guessed  would  have 
exi*t«d  had  the  combination  not  been  made, 
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witb  exeliulon  al  th«  kotukl  effect  of  other 
abiii>rmal  influences,  and,  it  would  Mem, 
with  exdufion  »laa  of  maj  mcreoBed  [Z23] 
efficiency  in  the  machlnea,  but  with  inclusion 
of  the  effect  sf  the  conbinfttlon  lo  far  as 
it  waa  eeonomiealif  boieflclal  to  itself  and 
the  ooinmaai^,  is  a  problem  that  no  human 
ingenuitj  conld  solve.  The  reason  is  not 
the  general  uncertsintiea  of  a  jur;  trial, 
but  that  the  elementa  necesssr;  to  deter- 
mine the  imaginaiy  ideal  are  uncertain 
both  in  nature  and  degree  of  effect  to  the 
acutest  commercial  mind.  The  very  com- 
munity, the  intensity  of  whose  with  rela- 
tively to  ita  other  competing  desires  de- 
t«rmiuea  tha  priee  that  it  would  gi*et  has 
to  be  supposed  differently  organised  and 
subject  to  other  influences  than  those  under 
which  it  acta.  It  is  easy  to  pnt  simple 
oases;  but  the  one  before  ue  is  at  least  as 
complex  as  we  have  iuppoaed,  and  the  law 
must  be  judged  by  it.  In  our  opinion  it 
oannot  stand. 

We  regard  this  decision  as  consistent 
with  Nash  v.  United  SUtes,  229  U.  S.  373, 
srr,  ST  L.  ed.  1S32,  I23fi,  33  Sup.  Ct.  Rep. 
TBO,  in  which  it  was  held  that  a  criminal 
law  ia  not  unconstitutional  merely  because 
it  throws  upon  men  the  risk  of  rightly  eati- 
mating  a  matter  of  degree, — what  is  an 
undue  restraint  of  trade.  That  deals  with 
the  actual,  not  with  an  imaginary  con- 
dition other  than  the  facts.  It  goes  no 
further  than  to  recognize  that,  as  with 
negligence,  between  the  two  extremes  of 
the  obviously  illegal  and  the  plainly  lawful 
there  is  a  gradual  approach,  and  that  tbe 
complexity  of  life  makes  it  impossible  to 
draw  a  line  in  advance  without  an  artificial 
simpliflcation  that  would  be  unjust.  Tbe 
conditione  are  as  permanent  as  anything 
human,  and  a  great  body  of  precedents  on 
th«  civil  side,  coupled  with  familiar  prac- 
tice, make  it  comparatively  easy  for  com- 
mon aense  to  keep  to  what  is  safe.  But  if 
business  ie  to  go  on,  men  must  unite  to  do 
it  and  muat  sell  their  wares.  To  compel 
tbem  to  guess,  on  peril  of  indiotment,  what 
the  community  would  have  given  for  them 
if  the  continually  changing  conditions  were 
other  than  they  are,  to  an  uncertain  ex- 
tent; to  divine  prophetically  what  tbe  re- 
action of  only  partially  determinate  [224] 
facts  would  be  upon  the  imaginations  and 
desirea  of  purchaaera,  is  to  exact  gifts  that 
mankind  doe*  not  poaseas. 

Judgments   rerersed. 

Mr.  Jnatioe  HcKttiuu  and  Mr.  Justice 
Pltnej'  diaaeoL 
IISS 


J.  P.  KELLY,  A.  P.  Hickam,  and  G.  E. 
Woliver,  Partners  under  the  Firm  Nana 
of  £eUy,  Hickam  Company.     (No.  373.) 

(See  S.  C-  Reporter's  ed.  224-227.) 

Conatltntional    law  —  due    process    of 
law  —  freedom  to  contract  —  redemp- 
tion of  etoro  order  a  in  monej. 
1.  Freedom  to  contract   is  not  infringed 
contrary  to  U.  S.  Const.,   I4tb   Amend.,  by 
Va.  act  of  February  13,  1B88,  amending  and 
re-enacting  Laws  1SS7,  chap.  391,  j  3,  for- 
bidding any  pereon,  firm,  or  corporation  ^- 
gaged  in  mining  coal  or  ore,  or  manufac- 
turing iron  or  steel,  or  any  other  kind  of 
mauulacturing,   to   issue,   for   the   payment 
of   labor,   any   order  unless  the   some   pur- 

CQrts  to  be  redeemable  for  its  face  value  in 
iwful  money  of  tlie  United  States. 
[For  otber  coses,  see  CoDiUtntional  L«w,  SOft> 

eOT,  894,  In  Digest  Sup.  Ct.  1806.) 
ConBtitntlonal  law  —  equal  protection  ot 

the  laws  —  clasaiQcaiion  - 

tlon  of  etore  ordrrs  in  money. 

E.  Singling  out  peraons,  Brms,  or  eor- 
porations  engaged  in  mining  and  mana- 
facturing  as  the  ones  to  be  forbidden  to 
issue  orders  for  the  payment  ot  labor  not 
purporting  to  be  redeemable  in  money,  ai 
IB  done  by  Va.  act  of  February  13,  I88S, 
amending  and  re-enacting  Laws  18ST,  chap. 
391,  §  3,  does  not  render  such  statute  in- 
valid under  U.  B.  Const.,  14th  Amend.,  as 
class  legislation  denying  the  equal  protec- 
tion of  tbe  laws. 
[Far  other  cases,  see  Conslltutlonsl  Law,  r7, 

a,  S,  Id  DlceM  Bap.  Ct  1908.] 

[Noa.  372,  373.) 


TWO  WRITS  of  Error  to  the  Buprcmi 
Court  of  Appeals  of  the  SUte  of  Vir- 
ginia to  review  judgments  which  afllnnad 
judgments  of  tha  Circuit  Court  of  Lee  Coub- 
ty,  in  that  state.  In  favor  of  plointiBa  ia 

NoTi.— On  validity  and  effect  of  atatoUa 
requiring  wagea  to  be  paid  In  lawful  none; 
—see  note  to  Avent-Beattyville  Goal  Ca  *. 
Com.  28  L.R.A.  271. 

On  the  constitutionality  aS  atfttatea  n- 


>  note  to  SUte  t 
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•etlona  of  asiumpiit  brought  upon  ttore 
ordera.     AOrincd. 

Iha  Ikcta  are  tUted  in  the  opioion. 

Hr.  i.  F.  Bnllltt  submitted  the  cauk  for 
pUlntiS  in  error.  Mr.  B.  T.  Irvine  wu  on 
the  brief; 

The  Virginity  act  complained  of  is  repug- 
BMit  to  the  lit  Mction  of  the  14th  Amend- 
ment ol  the  CoDStitutitm  o4  the  United 
States,  because  it  is  elasa  l^ialation,  and 
because  it  seeks  to  deprWe  certain  citizens 
pt  their  liberty  and  property  without  due 
process  of  lav. 

State  V.  QoodwlU,  S3  W.  Va.  17»,  £6  Am. 
St  Rep.  863,  10  S.  £.  286;  MilleU  t.  Peo- 
ple, 117  111.  294,  S7  Am.  Rep.  869,  7  N.  E. 
631)  Brsceville  Coal  Co.  t.  People,  147  lU. 
66, 22  L.ILA.  340,  37  Am.  St.  Rep.  206,  36  N. 
E.  62i  Avent-Beattyville  Coal  Co.  v.  Com. 
B6  Ky.  218,  28  LJt.A.  273,  28  S.  W.  602; 
State  T.  Loomig,  US  Mo.  307,  21  L.R.A.  78S, 
£S  S.  W.  350;  Frorer  *.  People,  141  lU.  171, 
16  L.R.A.  4S2,  31  N.  B.  396. 

The  Virginia  act  cannot  be  upheld  as  • 
-ntlid  exercise  of  the  police  power. 

Lochner  v.  New  York,  198  U.  S.  46,  49 
L.  ed.  937,  26  Sup.  Ct  Rep.  S30,  S  Ann. 
Cas.  1133. 

An  act  of  the  legislature  is  eortaiiilf  un- 
constitutional if  it  doea  not  apply  to  all 
ot  a  class;  but  the  reverse  doe*  not  follow — 
it  may  apply  to  alt  of  &  claw  and  still  be 
anconstitutiooal. 

Cooley,  Const.  Lim.  7th  ed.  SOI ;  Connolly 
T.  Union  Sewer  Pipe  Co.  184  U.  B.  640,  46 
L.  ed.  67»,  22  Sup.  Ct.  Rep.  431. 

If  an  act  of  the  legislature  is  clearly 
repugnant  to  the  Conatitution,  then  it  la 
not  aaved  by  the  police  power  doctrine. 

Stat«  ex  rel.  Jones  v.  Froehllch,  116  Wis. 
32,  68  L.ILA.  767,  96  Am.  St  Rep.  804,  91 
N.  W.  115. 

The  usual  statement  of  the  "police  power" 
doctrine  is  much  too  broad. 

People  T.  Jackson  &  M.  PL  Road  Go.  9 
Uich.  307. 

Hr.  J.  C.  Noel  submitted  the  cause  tor 
defendants  in  error.  Hr.  C.  T.  Duncan 
was  on  the  brief: 

The  statute  in  question  doea  not  conflict 
either  with  the  stat«  or  Federal  Conatitu- 
Uon. 

26  Am.  ft  Eng.  Enc.  Law,  2d  ed.  674; 
Auetin  T.  Tennessee,  179  U.  S.  349,  45  L. 
ed.  228,  21  Sup.  Ct.  Rep.  132;  Barbier  *. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6  Sup. 
Ct  Rep.  3fi7;  Cooper  *.  Telfair,  4  Dall.  18, 
1  h,  ed.  723;  Holdcn  v.  Hardy,  169  U.  B.  396, 
1^  L.  ed.  780,  18  Sup.  Ct  Rep.  383;  Hsyea 
t.  UisBouri,  120  U.  S.  6S,  30  L.  ed.  578,  T 
Sup.  Ct  Rep.  560;  Knoxrille  Iron  Co.  t. 
Harbison,  183  U.  S.  17,  40  L.  ed.  59.  22  Sup. 
Ct  Rep.  1 ;  Lawrence  t.  Rutland  R.  Co.  80 


VL  S70,  16  LJl.A.(N.B.)  360,  67  AtL  1091, 
18  Ann.  Cas.  476;  Missouri  P.  R.  Co.  v. 
Mackey,  187  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct  Rep.  1161;  Orient  Ina.  Co.  v.  Daggs, 
172  U.  S.  667,  48  L.  ed.  SG2,  19  Sup.  Ct. 
Rep.  281;  Pine  Qrore  Twp.  t.  Talcott,  19 
Wall.  606,  22  L.  ed.  227 ;  S)anghter-Uouse 
Casei,  IB  Wall.  36,  21  L.  ed.  394;  St.  Louis, 
I.  M.  t  B.  R.  Co.  V.  Paul,  173  U.  S.  404, 
43  L.  ed.  746,  19  Sup.  Ct.  Rep.  419;  Jones 
V.  Brim,  186  U.  S.  180,  41  L.  ed.  677,  17 
Sup.  Ct.  R«p.  282,  1  Am.  Keg.  Rep.  54T; 
Irehy  v.  Marye,  100  Vs.  40,  40  S.  E.  126; 
Virginia  Development  Co.  v.  Croier  Iron 
Co.  00  Va.  126,  44  Am.  St  Rep.  893,  17  8. 
E.  806. 

Hr.  Justice  Holme«  delivered  de  opinion 
of  the  court: 

These  are  aetion*  of  assumpsit  brought 
by  the  defendants  in  error  upon  orders 
signed  by  aroployees  of  the  plaintiff  in  error 
and  addressed  to  it  directing  It  to  pay  to 
bearer  "in  merchandise  only  from-  your 
store,"  to  the  value  apeciSed.  These  orders 
were  upon  aerip  isaued  by  the  plaintiff  in 
error  as  an  advance  of  monthly  wages  in 
payment  for  labor  performed,  and  the  only 
eontroreray  between  the  parties  arises  from 
the  refnssl  of  the  plaintiff  in  error  to  pay 
the  indicated  amounts  in  money.  The  facta 
were  agreed,  the  circuit  court  gave  judg- 
ment for  the  plaintiffs,  and  a  writ  of  error 
was  refused  by  the  supreme  court  of  ap- 
peali.  The  ground  of  the  judgment  was 
an  act  of  February  13,  1S88,  amending  and 
re-enacting  an  act  of  1887,  <(hap.  3B1,  |  3, 
forbidding  any  person,  tint,  or  corporation 
engaged  in  mining  coal  or  ore,  or  manu- 
facturing iron  or  steel  or  any  other  kind 
ot  manufacturing,  to  issue  for  the  payment 
of  labor  any  order  unless  the  same  pur- 
ported to  he  redeemable  for  Its  face  value 
in  lawful  money  of  the  United  States,  ^e 
ptaintifl  in  error  saved  ito  righU  under  the 
14th  Amendment,  and,  when  the  court  of 
appeals  refused  to  hear  the  eases,  brought 
tbem  here.  The  writ  of  error  was  allowed 
on  September  26,  1912.  Norfolk  A  S. 
Tnmp.  Co.  v.  Virginia,  226  U.  B.  264,  269, 
56  L.  ed.  1082,  1086,  32  Sup.  Ct.  Rep.  82S. 

Of  course  we  do  not  go  behind  the  con- 
struction given  to  the  state  law  by  the 
■toto  eourto.  The  objections  that  are  urged 
here  are  tiiat  the  statute  interferes  with 
freedom  of  contract  and,  more  especially, 
that  it  is  clasa  legislation  [2ST]  erf  m  kind 
supposed  to  be  inconsistent  with  the  14th 
Amendment ;  a  West  Virginia  decision  upon 
a  similar  statute  being  eited  to  that  effect 
SUte  V.  Goodwill,  S3  W.  Va.  179,  6  L.B.A. 
621,  26  Am.  St  R^.  863,  ID  B.  E.  280. 
The  former  of  these  ohjectlona,  however, 
is   diapoaed  ot  hj  KmkvUIs   In»   Co.   v. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


iUrbiKO),  1B3  U.  S.  13,  M  L.  ed.  S6,  22 
Bup.  Ct.  Sep.  1,  ud  DKyton  Coal  &  I.  Co. 
T.  Barton,  18S  U.  S.  23,  40  L.  ed.  «1,  22 
Bup.  Ct.  Rep.  e. 

It  la  noTe  preiMd  that  the. act  diacrim- 
infttei  uncoiutitutionMllj  «gaiiut  certun 
aUiafli.  But  while  there  art  difference!  oi 
opinion  •■  to  the  degree  and  kind  of  dia- 
criminatioii  permitted  by  the  I4th  Ameod- 
ment,  it  ie  eitabliihed  by  repeatt.'d  deciaiona 
that  a  statute  aimed  at  what  ia  deemed  an 
evil,  aud  hitting  it  presumably  where  ex- 
perience ahowa  it  to  be  moat  felt,  ia  not 
to  be  upaet  bj  thinking  up  and  enumerat- 
ing other  instances  to  which  it  might  have 
been  applied  equallj  well,  so  far  aa  tbi 
court  can  see.  That  ia  for  the  legislature 
to  judge  nnleaa  the  caie  ia  vary  dear. 
Lindsley  t.  Natural  Carbonic  Uaa  Co.  220 
U.  S.  ei,  8],  6S  L.  ed.  369,  378,  31  Sup. 
Ct  Rep.  337.  Ann.  Cas.  1912C,  160;  Cen- 
tral Lumber  Co.  t.  South  Dakota,  226  V. 
B.  167,  1«0,  67  L.  ed.  164,  169,  33  Sup. 
CL  Rep.  66;  Patsane  v.  Fennsytvania,  232 
U.  S.  138,  144,  ante,  639,  643,  34  Sup.  Ct. 
Rep.  281.  The  auggeatioo  that  others  beaidea 
mining  and  manufacturing  conpaniea  ma; 
keep  ahopa  and  pay  their  worlcmcn  with 
orders  on  tliemselves  for  merchandise  is 
not  enough  to  overthrow  a  law  that  must 
be  presumed  to  be  deemed  by  the  legis- 
lature coextensive  with  the  practical  need. 

Judgmenta  afflnned. 


[228]  UNITED  STATES,  PUT.  in  Err., 

BUFFALO  PITTS  COMPANY. 

(See  B.  C.  Reporter's  ed.  228-236.) 

United  StBtcB  —  Impllrd  contract  —  aae 

of  morleaEed  property. 

The  United  Ststea  must  be  held  liable 
upon  an  implied  contract  to  pay[  the  chat- 
tel mortgagee  of  a  traction  engine  for  its 
use  by  the  gdremment  in  the  Reclamation 
Service  in  completing  a  contract  which  the 
public  contrail r,  who  was  the  chattel 
mortgagor,  had  assigned  to  the  United 
Statea,  where  the  government's  represent- 
atives knew  of  the  existence  of  the  mort- 
gage, and  represented  that  it  would  continue 
to  use  the  engine,  and  that,  if  left  in  its 
possession,  payment  for  the  use  would  be 
Tided,  and  the  mortgagee  left  such 


that  its  title  under  the  mortgage,  because 
of  the  mortgagor's  breach  of  condition,  was 
undisputed,  and  consented  to  such  reten- 
tion of  possession  b^  the  government  In  the 
expectation  of  receiving  due  compensation, 
— especially  since  the  government  was  au- 
thorited  by  the  act  of  June  17,  1902  (SB 
But.  at  L.  368,  chap.  1093,  U.  S.  Comp. 


o  appropriate  it. 
«  United  SUtM,  VI.  s^  li 
-  1B0S.1 


IN  ERROR  to  the  United  States  Cbeait 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  a  judgment-  which  afBrmed 
a  judgment  of  the  Circuit  Court  for  the 
Western  District  of  New  York  against  the 
United  States  for  the  value  of  the  ose  of 
certain  property  under  an  implied  contntct 
for  payment.     Affirmed. 

See  same  case  below,  114  C.  C.  A.  110, 
193  Fed.  905. 

The  facts  are  aUted  in  the  opinion. 

Aasiatant  Attorney  General  Underwood 
submitted  the  cause  for  plaintiff  in  error: 

The  United  States  cannot  be  sued  in  their 
own  courts  without  their  consent,  and  have 
never  permitted  themselves  to  be  aued  in 
any  court  for  torts  committed  in  their  nanu 
by  their  officers.  Nor  can  the  settled  dis- 
tinction, in  this  respect,  between  contract 
and  tort,  be  evaded  by  framing  the  slaim  as 
upon  an  implied  contract. 

HiU  V.  United  Statea,  149  U.  B.  fi93,  698, 
37  L.  ed.  862,  664,  13  Sup.  Ct  Rep.  lOlL 

In  order  to  give  the  court  oi  claims  ju- 
risdiction under  the  act  of  March  3,  1887, 
the  demand  sued  on  must  be  founded  on  s 
convention  between  the  parties, — a  coming 
together  of  minds;  and  contracts  or  obliga- 
tions implied  by  law  from  torts  do  not  meet 
this  condition. 

Harley  v.  United  SUtes,  198  U.  S.  229, 
49  L.  ed.  1029,  26  Sup.  Ct  Rep.  634. 

Implied  contracts  in  fact  do  not  arise  fron 
the  denials  and  contentions  o4  parties,  bnt 
from  their  common  understanding  In  tha 
ordinary  course  of  business  whereby  mutual 
Intent  to  contract,  without  formal  words 
therefor,  is  shows. 

Enapp  V.  United  States,  46  Ct.  CL  «43. 

No  (MBccr  of  the  government,  however  hi^ 
In  rank,  bad  authority  to  make  a  valid  cob- 
tract  to  pay  plaintiff's  claim  unless  the  spe- 
cial fund  provided  by  Congress  tbercfgr 
was  sufficient  to  cover  sane. 

Hooe  V.  United  States,  21S  U.  S.  S2t,  54 
L.  ed.  1066,  31  Sup.  Ct.  Rep.  86. 

The  engine  having  been  taken  under  a 
claim  of  right,  and  not  in  recognition  of  a 
paramount  title  in  plaintiff,  no  action  upea 
an  implied  contract  will  lie. 

^""  United  BUtes,  149  U.  S.  693.  699, 
37  L.  cd.  862,  864,  13  Sup.  Ct.  Rep.  1011; 
114  V.  •. 
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Gibboni  V.  United  BUXm,  B  Wall.  200,  275, 
19  L.  ed.  453,  454;  Langford  v.  Uoited 
StatM,  101  U.  8.  341,  344,  26  L.  ed.  1010, 
1012. 

Hr.  Edward  Pkyson  Wbii«  inbinitted 
th«  cause  for  defendant  in  error : 

Tbe  Buffalo  Pitts  Company  vas  the  lawful 
owner  of  the  engine,  and  became  eutitled  to 
poMMBion  of  it  as  soon  as  tbe  mortgagor 
attempted  to  dispose  of  it  to  tbe  government, 
nnlesB  tbe  government  exercised  the  right 
of  eminent  jlomain. 

Jooes,  Chat.  Uortg.  g  1;  Conard  y.  At- 
lantic Ins.  Co.  1  Pet.  380,  7  L.  ed.  1S»;  Hall 
V.  Sampson,  35  N.  Y.  274,  61  Am.  Dec.  66; 
Coles  V.  Clarlc,  S  Cush.  402;  Kitchen  t. 
SchuBter,  14  N.  M.  164,  SB  Pac.  201;  First 
Kat.  Bank  v.  BUwart,  13  N.  M.  6S1,  80  Pae. 
622. 

The  United  States  is  bound  to  pay  the 
Buffalo  Pitts  Company  for  devoting  its  prop- 
erty to  public  use. 

QibbonH  V.  United  SUtes,  8  Wsii.  20e,  19 
L.  ed.  453;  United  SUt«s  r.  Lynah,  188  U. 
S.  456,  465,  47  L.  ed.  S42,  640,  23  Sup.  Ct. 
Rep.  340, 

The  law  implies  a  contract  that  the  Unit- 
ed States  will  pay  tbe  Buffalo  Pitts  Company 
just  compensation. 

Pacific  Mail  5.  8.  Co.  v.  Joliffe,  S  Wall. 
450,  45S,  17  L.  ed.  800,  807;  1  Parsons, 
Contr.  p.  6;  IS  Am.  t  Eng.  Enc.  Law,  107S; 
Pumpelly  v.  Oreen  Bay  &  M.  Canal  Co.  13 
Wall.  lOS,  179,  20  L.  ed.  657,  560;  United 
States  V.  Jones,  100  U.  S.  613;  27  L.  ed. 
101S,  3  Sup.  Ct.  Rep.  340;  United  States  v. 
Great  Falls  Mfg.  Co.  112  U.  S.  046,  28  L. 
ed.  846,  5  Sup.  Ct.  Rep.  306;  Eollistcr  v. 
Benedict  k  B.  Mfg.  Co.  113  U.  8.  SB,  2S 
L.  ed.  001,  5  Sup.  Ct.  Rep.  717;  United 
SUtes  V.  Palmer,  128  U.  S.  262,  32  L.  ed. 
442,  0  Sup.  Ct.  Rep.  104;  United  SUtes  v. 
Berdan  Fire-Arms  Mfg.  Co.  156  U.  S.  5S2. 39 
T<.  ed.  630,  16  Sup.  Ct  Rep.  420;  DooIe;  v. 
United  SUtes,  182  U.  8.  222,  46  L.  ed.  1074, 
21  Sup.  Ct.  Rep.  702;  United  SUtes  v. 
Lynah,  188  U.  S.  449,  47  L.  ed.  630.  23  Sup. 
Ct.  Rep.  340;  United  SUtes  v.  Cornell  S.  B. 
Co.  202  U.  S.  184.  50  L.  ed.  087,  20  Sup.  Ct. 
Rep.  048;  United  SUtes  r.  RusseU,  IS  Wall. 
623,  20  L.  ed.  474. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  the  Buffalo 
PitU  Company  in  the  circuit  court  of  the 
United  States  for  the  western  district  of 
New  York  U  recover  for  the  value  of  tbe 
use  of  a  eerUin  engine  which  it  was  alleged 
tile  United  SUtes  was  under  an  implied 
eontract  to  pay.  The  action  was  begun 
under  the  Tueker  act  of  March  3,  1887  (24 
etat.  at  L.  506,  chap.  300,  U.  S.  Comp. 
»•  lb  ««. 


SUt.  100],  p.  762),  and  tbe  court  of  orig- 
inal jurisdiction,  as  required  by  the  sUtute, 
S  7,  made  flndings  of  fact  and  conclusions 
of  law  under  which  it  held  the  government 
liable  and  rendered  judgment  for  the  plain- 
tiff's claim.  On  writ  of  error  tbe  circnit 
court  of  appeals  affirmed  that  judgment 
(114  C  C.  A.  110,  193  Fed.  OOS),  and  the 
case  is  brought  here. 

The  findings  of  fact  show  tbati  The 
plaintiff  is  a  corporation  organized  under 
the  laws  of  New  York,  and  having  its  prin- 
cipal place  of  business  at  Buffalo,  New 
York,  manufacturing,  among  other  things, 
traction  engines.  On  May  20,  lOOS,  it  sold 
a  traction  engine  with  appurtenances  to 
the  Taylor-Moore  Construction  Company, 
delivered  [230]  at  Roswell,  New  Mexico, 
and  took  a  chattel  mortgage  thereon  to  se- 
cure the  payment  of  CI,600  of  the  purchase 
price.  The  chattel  mortgage  conveyed  the 
engine  and  appurtenances  to  the  plaintiff  on 
condition  that  if  the  mortgagor  should  fail  to 
pay  the  sum  of  91,600  according  to  cerUin 
notes,  or  should  attempt  to  dispose  of  or 
injure  the  property,  or  remove  tbe  same 
from  the  county  of  Chavea,  New  Mexico, 
or  it  the  mortgagor  should  not  Uke  proper 
care  of  the  property,  or  if  the  mortgagee 
should  at  any  time  deem  lUelf  unsafe  or 
insecure,  then  the  whole  amount  unpaid 
should  l>e  considered  immediately  due  and 
payable,  and  it  should  be  lawful  for  the 
mortgagee  to  take  the  proper^  and  remove 
the  same,  and  hold  or  sell  it  and  all  equity 
of  redemption  at  public  auction,  with  no- 
tice as  provided  by  law.  The  mortgage 
was  duly  recorded  May  22,  1905,  and  no 
part  of  the  money  thereby  secnred  lias  ever 
been  paid  to  the  mortgagee,  which  has  ever 
since  been  the  owner  and  holder  of  the 
mortgsge.  The  engine  was  put  to  work 
by  the  construction  company  upon  the  so- 
called  Hondo  Project,  being  part  of  the 
Reclamation  Service  underUken  by  the  De- 
partment of  the  Interior  of  the  United 
SUtes.  which  work  was  being  proaecuted 
under  a  contract  between  the  United  SUtes 
and  the  conatructitm  company,  the  engine 
being    located    at   or    near    Roawell,    Mew 

The  construction  company  having  made 
default  in  the  performance  of  iU  contract, 
on  or  about  June  7,  1905,  work  was  sus- 
pended thereunder,  and  the  construct  ion 
company  then  aasignad  all  Its  Interest  In 
the  contract  to  the  United  SUtes,  which, 
pursuant  to  the  contract,  took  possession 
of  all  material,  supplies,  and  equipment 
belonging  to  the  construction  company,  in- 
cluding the  engine  and  appurtenances.  On 
June  16,  1905,  at  Roswell,  New  Mexico, 
the  plaintiff,  by  its  agents,  made  a  demand 
upon   the  defendant  through  Wvdall   H. 
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KMd,  DiBtrict  Bn^neer  ot  the  Reclama- 
tion Service  under  the  Department  of  the  In- 
terior, [2311  for  the  posBeoaion  of  the  en- 
gine and  appurtenances,  which  the  defeudaai 
then  and  there  refoied,  and  thereafter  it 
retained  and  used  the  property  in  the  work 
tmiler  the  contract  until  June  21,  ItKW. 
Iteed  was,  during,  and  lefore,  and  after, 
mieh  period,  the  local  representative  of  the 
government  in  charge  of  the  work  tinder 
the  contract  at  and  near  Rcnwell,  and  aa 
eucb  took  poseeuion  of  the  engine  and 
appurtenance!  tor  the  United  States. 
Thereafter  the  defendant,  by  the  Director 
of  the  United  States  Geological  Survey,  to 
whom  the  Secretary  of  the  Interior  referred 
the  matter,  and  hy  the  Chief  Engineer  and 
AaaiBtant  Chief  Engineer  of  the  Reclama- 
tion Service,  under  the  direction  of  the 
Department,  ratified  and  adopted  the  acts 
of  Reed  in  respect  to  the  poeBesBion  of  the 
engine  and  appurtenances.  The  mortgagor 
has  never  made  any  claim  to  the  property 
since  the  suspension  and  sBsignment  of  the 
contract  to  Uie  defendant. 

Plaintiff,  on  or  about  June  16,  1005, 
and  also  on  or  ahout  September  30,  1005, 
nstified  the  defendant  of  the  execution  and 
filing  of  the  chattel  mortgage,  and  that 
the  plaintiff  claimed  the  property  under 
the  title  thereby  vested  in  it,  and  claimed 
the  right  of  possession  because  of  the  de- 
fault by  the  mortgagor  in  the  conditions 
thereof,  and  the  defendant  at  all  times 
well  knew  of  the  existence  and  filing  of  the 
chattel  mortgage,  and  did  not  at  any  time 
dispute  the  validity  thereof.  On  Septem- 
ber 30,  lOOG,  the  defendant  represented  to 
the  plaintiff  that  it  was  uaing  and  would 
continue  to  use  the  engine  and  appurtenan- 
ces in  its  work,  and  that  any  legal  pro- 
ceedings to  recover  the  possession  thereof 
would  be  resisted  by  the  defendant,  and 
further  represented  to  the  plaintiff  that  if 
such  property  was  left  in  the  defendant's 
possession,  its  attorney  would  recommend 
payment  therefor.  The  plaintiff  relied  up- 
on the  fact  that  its  title  to  the  property 
under  the  chattel  mortgage  was  not  diS' 
puted  by  the  defendant,  and  upon  the  rep- 
resentations made  to  it  as  aforesaid,  and 
consented  [232]  to  defendant's  retaining 
pcsBession  of  the  property  in  expectation  of 
rsceiTing  due  compensation  therefor. 

The  question  in  this  ease  is,  did  these 
facta  warrant  the  deduction  that  the  govern- 
ment was  liable  upon  an  Implied  contract 
to  pay  for  the  use  of  the  enginel  In  cases 
brought  under  this  act  coining  up  from  a 
district  or  circuit  court  of  the  United 
State*,  the  findings  of  fact  of  the  trial 
court  are  conclusive,  and  the  question  is 
whether  the  conclusions  of  law  were  war- 
ranted by  the  beta  found  (Chase  v.  United 

lltS 


SUtes,  ISO  U.  S.  489,  SDO,  8»  L.  ed.  E34, 

288,  IS  Sup.  Ct  Rep.  174).  Exceptions  to 
the  rule  may  exist  if  the  record  enables  the 
court  to  conclude  that  the  ultimate  facta 
found  are  not  supported  by  any  evidence 
whatever  (Collier  v.  United  SUtea,  ITI 
U.  S.  79,  43  L.  ed.  621,  10  Sup.  CL  B^. 
330). 

We  think  the  circuit  court  and  the  cir- 
cuit court  of  appeals  were  right  in  conclud- 
ing that,  under  the  facta  found,  the  United 
States  was  liable  upon  an  implied  tontraet. 
As  to  the  plaintiff,  it  is  specifically  found 
that  it  left  the  property  with  the  defendant 
relying  upon  the  fact  that  ita  title  to  the 
property  under  the  mortgage  was  not  dis- 
puted, and  upon  the  representations  mads 
to  it,  and  consented  to  the  defendant's  re- 
taining possession  of  the  property  in  ex- 
pectation of  receiving  compensation  for  it; 
as  to  the  government,  it  is  found  that  it 
was  well  known  to  it  that  the  chattel  mort- 
gage existed,  and  ita  validity  was  nndit- 
puted,  and  that  it  would  continue  the  uas 
of  the  engine  and  appurtenances,  and,  if 
left  in  ita  possesaion,  payment  would  be 
n-commended  for  such  use. 

True  it  is  that  under  the  Tucker  act 
there  is  no  jurisdiction  in  the  court  of 
cjaims  or  district  courts  of  the  United  States 
to  recover  for  acts  merely  tortious,  the 
statute  providing  that  there  shall  be  ao 
recovery  except  in  cases  not  sounding  ia 
tort.  It  has  been  said  in  the  caae  cited 
for  the  government,  Harley  v.  United  States, 
198  U.  S.  229,  49  L.  ed.  1020,  25  Sup.  Ct 
Rep.  634,  that  there  must  be  some  meeting 
of  the  minds  ot  the  partiea  upon  the  fact  that 
compensation  will  be  made.  In  [233]  that 
case  it  was  found  that  there  was  no  demanil 
based  upon  a  convention  between  the  par- 
ties, or  coming  together  of  minds,  for  while 
the  plaintiff,  an  employee  of  the  government 
in  the  Bureau  of  Printing  and  Engraving, 
supposed  and  understood  he  would  he  en- 
titled to  compensation  for  certain  improve- 
ments made  in  printing  presses  which  were 
used  for  many  years  by  the  Bureau,  the 
findings  also  set  forth  in  express  terms 
that  it  was  supposed  and  understood  by 
the  officers  of  the  government  that  the 
claimant  would  neither  expect  nor  demand 
remuneration,  and  this  fact,  said  this  court, 
distinguished  it  from  McKeever  v.  United 
States,  14ft.  CI.  396.  nflirmed  by  thii  court; 
also  from. United  St^itcs  v.  Lynah,  ISS  D. 
S.  44S,  47  L.  ed.  539,  S3  Sup.  Ct  Rep. 
349,  and  the  other  cases  cited  by  appellant 

In  the  present  case,  as  we  have  said, 
there  Is  nothing  to  show  that  the  govers- 
meut  expected  to  use  the  engine  and  appor 
tenances  without  compensation.  It  did  not 
dispute  the  mortgage,  and  the  finding*  of 
fact  clearly  show  that  if  tlie  gioTemmeat 
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had  the  right  to  take  the  property,  not-  thkt   nw;    well    be    eoosidered    a   tortioiu 

vithgtaniliiig   the   mortgage   interest   which  act  on   his  part,   tor  there  can   be  no  im- 

the  plaintiff  had  in  it,  it  made  so  claim  of  plication  of  an  intent  on   the  part  of  the 

right  to  take  and  use  it  without  compcnaa-  government  to  pajr  for  tliat  which  it  elaiuu 

tion  at  againit  the  prior  outstanding  mort-  to  own.     Very  different  from  this  proprie- 

gage,   which   diitinctly    reserved   the    right  tary    right   of    the   government    in    respect 

to  take   and   sell   the   property   under    the  to   property   which   it   owns   is   ita   govem- 

aircumatancea  shown,  and  which,  after  the  mental   right   to   appropriate   the   property 

breach    of    condition,    vested    the    right    of  of  individuals.    All  private  property  is  held 

possession    and    the    right    to    convert   the  subject  to  the  necessities  ol  government.    The 

property    in    the    mortgagee.      Kitchen    t.  right  of  eminent  domain  underlies  «n  mch 

ScbuBteSi  14  N.  M.  164,  8S  Pac.  261.  rights  of   property.     The  government  may 

Furthermore,  the  government  was  au-  talte  personal  or  real  [X35]  property  wben- 
thorized  by  g  7  of  the  act  of  June  IT,  ever  its  necessities  or  the  exigenciea  of  tha 
1902  (32  SUt.  at  L.  388,  chap.  1093,  U.  S.  occasion  demand.  So  the  contention  that 
Comp.  Stat-  Supp.  ISll,  p.  662),  under  the  government  had  a  paramount  right  to 
which  this  improvement  was  being  made,  appropriate  thia  property  may  l>e  conceded, 
to  acquire  any  property  necessary  for  tlie  but  the  Constitution,  in  the  fith  Amend- 
purpose,  and,  if  need  be,  to  appropriate  ment,  guarantees  ^hat  when  this  govern- 
it.  It  may  be  said,  a*  contended,  tliat  mental  right  of  appropriation — this  asserted 
under  the  contract  with  the  construction  paramount  right — is  exercised,  it  shall  be 
company  the  government  had  a  right  to  attended  by  compenafttion. 
take  poascasion  of  this  engine,  which  was  "...  Whenever,  in  the  exercise  of 
in  posseasion  of  the  company  as  mortgagor,  its  govern  mental  rights,  it  takes  property, 
and  bj  virtue  of  the  terms  of  the  agree-  the  ownpral'lp  of  which  it  concedes  to  be 
ment  complete  the  work,  but  it  could  not  in  in  an  individual,  it  impliedly  promises  to 
this  [234]  manner  extinguish  the  rights  of  pay  therefor.  Such  is  the  import  of  the 
the  mortgagee,  nor  did  it  undertake  to  do  so.  cases  cited  as  well  sa  of  man}'  othera."  ' 
Under  such  circumstances  we  think  the  In  Hooe  t.  United  States,  218  U.  S.  322, 
former  decijiona  of  thia  court,  recognizing  S4  L.  ed.  lOEG,  31  Sup.  Ct.  Rep.  85,  the 
the  general  principles  of  justice  which  give  attempt  to  make  the  government  liable  for 
rise  to  implied  obligationa.  and  enforcing  rent  was  in  the  face  of  a  statute  of  the 
the  right  of  compensation  when  private  United  States  which  provided  that  no  coo- 
property  is  taken  tor  a  public  use,  require  tract  should  be  made  for  rent  until  an 
the  government  to  make  compensation  for  appropriation  for  that  purpose  had  been 
the  use  of  this  engine,  and  tliat  the  facts  made  by  Congress.  In  the  present  case, 
bring  this  case  within  United  States  v.  the  government  had  the  right  to  contract 
Great  Falls  Mfg.  Co.  112  U.  8.  645,  28  L.  for  this  work  under  statutory  authority, 
ed.  Sid,  5  Sup.  Ct.  Rep.  306,  and  United  and  to  acquire  property  necessary  to  that 
States  V.  Lynah,  supra.  In  the  latter  case,  end.  Under  the  contract  it  might  take 
where  it  was  aouglit  to  recover  damages  possession  of  the  construction  company's 
for  the  alleged  taking  of  the  plaintiff's  property,  and,  it  may  be  conceded,  Snish 
property  in  the  construction  of  a  dam  which  the  contract  with  such  property,  but  it 
had  the  effect  to  overflow  lands  belonging  had  no  right  to  use  the  property  of  others 
to  him,  and  destroy  their  value,  after  an  without  compensation,  and  in  tiiis  ease  it 
extended  review  of  the  previous  cases  in  did  not  assume  to  do  so.  The  mortgagee 
this  court,  it  was  said  (p.  404) :  had  a  distinct  right  in  the  proper^,  which 

"The  rule  deducible  from   these  cases  is  had  accrued  to  it  before  the  property  was 

that    when    the    government    appropviatea  entered  upon,   and  was  authorized  to  take 

property   whieh    it   does   not   claim   as   iU  and  hold  the  tame  as  against  the  attempted 

own,  it  does  so  under  an  implied  contract  transfer  of  the  mortgagor.     While  the  gov- 

that  it  will  pay  the  value  of  the  property  ,,„„^t   ^,,5^^    the   right  to  thus   Uke 

it   so   appropriates.      It    is   earnestly   con-  _„j  ^  ^^^  property,   it  nevertheless  held 
tended    in    argument   that   the   government 

had   a  right  to  appropriate  this. property.  .  .,  '     "„„        ...  , 

This  may  he  conceded,  but  there  is  a  vast  to  compensation.     When  it  takes  property 

difference    between    a    proprietary    and    •  ""<*"  »""=''  circumstanc«i  for  an  authorized 

govemmenUl    right      When    the    govern-  governmental    use,    it    impliedly    promise, 

ment    owns    property,    or    claims    to    own  *<>   P"7    "wrefor.      This    accords    with    the 

■it,    it    deals    with    it    as    owner    and    by  principles   declared   in    the    previous   cases 

virtue  of  ita  ownership,  and  if  an  officer  'n  this  court,  and   arises  because  of  the 

of  the  government  takes  possession  of  prop-  Constitutional   obligation   embodied   In   the 

•rty  under  the  claim  that  it  belongs  to  the  6th  Amendment  to  the  Constitution  of  tha 

government    (when   in   fact  it  does  not).  United  [S36]  States,  guaran^ng  the  owner 

"•'•«•  .,™.,Gooslc  "" 


SM  SLTREME  COURT  OF  I'HB  UNITED  STATES.  Ocrr.  ItaK, 

d1  proper^  agaiiiBt  its  appropriation  for  •  the  government  without  notice  to  the  cos- 

goverameDtal  use  without  cotnpenflAtion.  tractor,  a-od  without  hii  fault- 

W.  and  .o  «n.,  ta  tb.  Judsm,«l  of  U»  I'ffl,g,"|.J-rS:  SSs","""  »"•-■  "■  '  ^ 
Circuit  Court  of  Appeala,  mhA  it  ia  aEEnned. 
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DNITED  STATES,  Appt, 

APPEAL  from  the  Court  of  Claim*  to  re- 
view a  judgment  against  the  United 
imitate!  in  a  Buit  upon  a  contract  for  public 
work.     Affirmed. 

See  same  case  below,  47  Ct.  CL  48*. 
The  facts  are  stated  in  the  opinion. 
Dunate*  —  stipulated  —  delaj  in  com- 
pleting   pnbllc    contract  —  tanlt    of       Auictant  Attorney  General  Tbompaon 
government.  cubmitted  the  cause  for  appellant: 

1.  A  contractor  who  ulireasonablj  detaya  The  court  of  claim*  waa  in  error  in  h<dd- 
the  completion  of  a  public  work  under  a  ing  that  the  righta  of  the  gotemment  under 
•upplemental   contract  which   ilxM  no  defl-    th^  liquidated  clauM  of  the  contract  i 


(See  S.  C.  Beporter'a  ed.  236-244.) 


Bite  time  for  performance  cannot  b«  charged  ^  ^   j^   y^     jmvemment   preventinB  the 

therefor  by  the  rule  of  the  origmal  contract  **  V^-         .  \C'    '''"'"™-  F'"™'''"H   "" 

■tipulating    liquidated    damal^B    for    each  completion  of  the  work  within  the  contract 

day's    delay,    where    the    wort:    under    the  time. 

original  contract  was  delayed  aolely  became  Wailli  v.  Wenham,  204  Haaa.  83,  90  N. 

of  the  Dovernment'e  fault  beyond  the  time  E.  396,  17  Ann.  Gas.  644;  Wilkens  t.  Wilker- 

fixed    therein     for    completion,    since    the  jon,  —  Tei.  Civ.  App.  — ,  41   8.   W.   178: 

Evernment  must,  under  euch  circumatancea.  Mason  v.  Bempe,  —  Tei.  Civ.  App.  — ,  41  & 

deemed  to  have  waived  the  Btipulation  for  yf    ^g^     ^^^^^^^^  ,    McOraw,   41   Tex.  Civ. 

liquidated  damages,  and,  in  order  to  recover  .        „  '    „    „   ,,,   „^-    n  i,  U       m  n   m 

on  account  of  the  wlntiactoc's  subsequent  dc-  ^PP' "*■  "  f"  ^'f^'r    ^^^    ■,"*'i.^» 

lays,   must  show   the   actual   damages   sus-  ^*-   *26,  39  So.  389;   Vanderhoof  v.  Shell, 

Uined,  no  matter  how  impracticable  it  may  «   Or.   691,   72   Pac.   126;    Keichenbaeh  v. 

be  to  prove  actual  damages.  Sage,  IS  Wash.  364,  52  Am.  St.  R^.  51,  43 

[For  otber  cnses,  see  Damages.  V„  In  Digest  p^c.   364;    Wiley   v.   Hart,   74   Wash.   142, 

„*"''■  ^-  ^^^-^                   ,             ,  132  Pac.  lOlS;  Pittaburg  Iron  *  Steel  &- 

United  States  -  conir.cM  -  extra  ex-  ^^^.^^  ^  ;   ^^^^.^^8  ^^  ^^^  ^ 

TThe"  a.tra  cost  of  inclosing  certain  ma-  »*  P»-  f  Vof.^^''  I'^.^lf  L^J^' 

ehineiy  in  casing,  necessiUted  by  the  build-  '•  ^^^^i.  123  C.  C.  A.  165,  804  Fed.  878; 

log  of  a  plank  walk  across  the  top  of  a  pipe  Morse  Dry  Dock  k  Repair  Co.  v.  Seaboard 

In  a  pumping  plant,  to  protect  the  workmen  Transp.  Co.  88  C.  C.  A.  S63,  181  Fed.  SB; 

from   high-speed  gearing,   must   be   allowed  Schmulbach  v.  Caldwell,  116  C.  G.  A.  069, 

the  contractor  for  the  construction  of  such  ib8  Fed.  24;  MoGowan  v.  American  Preased 

pumping  plant  for   the   government,   where  Xaa  Bark  Co.  121  U.  S.  576,  80  L.  ed   1027 

ihe  expense  was  made  necessary  by  the  gov-  ,    g^p    (^    ^^     jgjg.    y^j^^    g^,^^  , 

[Fop 'otter  cases.  «>e  Dnited  States.  VI.  t  In  Bethlehem  Steel  Co.  206  U.  B.  105,  51  L  ed. 

DlBcat  Sap.  Ct.  1908.1  731,  27  Sup.  Ct.  Rep.  460. 

^pe^.^***"  "  •*"*"^  "  "*'*  •**  Mr.  P.  M.  Aahford  atM  .ubmitt«l  the 

3.  A  contractor  for  the  construction  of  a  ■*"*>  *■"■  »Ppell»nt. 

Kmping  plant  for  the  government  should  Meaara  Frederio  D.  HcKenneF.  AHm 
allowed  the  cost  of  repairs  made  neces-  Bpalding  Plannepy,  and  WlllUm  Hlla 
wry  by  the  breakage  of  certain  pipes,  due  ^^^mitted  the  cause  for  appellee: 
to  the  sudden  increase  m  the  pressure  in  „  ,  ■■  ii-_  i  j  i  *.ii 
the  salt  and  fresh-water  system  in  a  gov-  Forfeitures  or  penalties  for  delay  or  fail- 
ernraent  Navy  Yard,  which  was  caused  by  *"«  *«  deliver  articlea  under  a  contract  ean- 
.^ . . . . .  not  be  recovered   if  strict  performance  by 

NOTt— On    stipulation,  for    damages    in  the  plaintiff  has  been  prevented  or  waived  ly 

building  contract  as  penalty  or  liquidated  the  defendant. 

daniSKca — see  note  to  Crawford  v.  Heatwole,  District    of    Columbia   t,    Camdan    Iraa 

34  L.H.A.(N.S.)   688.  Works,  181  U.  B.  463,  45  L  ed.  848,  21  Sup. 

On  applicability  of  provision  for  atipu-  cf  Rep.  680;  King  v.  United  State*.  37  Ct 

Uted  damages  or  penaity  for  delay  in  the  ^^    ^2^    ^   p    p^j^  Laboratory  v.  Buffalo 

completion  of  a  contract,  where  the  entire  _          r^    irw  r    r    *    iwi    i<u  v^   oar- 

contVact   is  abandoned  or  repudiated— see  ^'>'9'>  ^-  ^^  ^-  C-  A-  *».  IM  Fed.  WT; 

note  to  Moses  v.  Autuono,  20  L.R.A.(N.S.)  United  States  v.  Gleason,  175  U.  8.  588,  601, 

360.  44  L.  ed.  284,  2S2,  20  Sup.  Ct.  Rep.  2SB. 
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The  abtuidaiuiieiit  of  righti  under  u.  cod' 
tract  by  executing  &  later  Bubatituted  con' 
tract  (or  the  lame  work  !■  not  prevented  b; 
protesting  that  the  rights  stiU  exist  under 
the  former  contract. 

United  States  ex  rel.  International  CoU' 
tracting  Co.  t.  Lamont,  165  U.  S.  303,  39 
L.  ed.  ISO,  16  Sup.  Ct.  Hep.  97;  ftait.  En- 
gineering k  A.  Jur.  ii  32G,  726,  727,  pp.  209, 
270,  ea7,  a09i  tlyan  v.  Dee  Moines  4  St.  h. 
B.  Co.  83  lona,  4S1,  ID  N.  W.  312i  Pbillipa 
ft  C.  Conatr.  Co.  v.  Seymour,  91  U.  8.  640, 
28  L.  ed.  341;  Anson,  Contr.  p.  337;  Lawson 
T.  Hogan,  83  N.  Y.  44;  Sinclair  r.  Tall- 
madge,  36  Barb.  002;  Dunn  v.  Bteubing,  120 
N.  V.  232,  24  N.  E.  316;  Foiter  t.  Worth- 
ington,  68  Vt.  «S,  4  AtL  666. 

The  power  to  establish  ■  forfeiture  must 
be  exerciied  within  the  time  mentioned 
the  contract,  and  before  the  time  for  the 
completion  of  the  work  has  expired. 

Wait,  Engineering  ft  A.  Jur.  S9  723,  724, 
p.  664;  Walker  v.  l.ondon  ft  N.  W.  H.  Co. 
L.  R.  1  C.  P.  DIt.  618,  45  L.  J.  C.  P.  N.  S. 
787,  36  L.  T.  N.  S.  63,  25  Week.  Hep.  10; 
Henderson  Bridge  Co.  t.  O'Connor,  88  Ky. 
303,  II  S.  W.  IS,  967. 

To  sustain  the  asBeesment  of  (26  a  dajt  as 
"liquidated  damages,"  the  appellant 
bound  to  show  strict  compliance  with  the 
letter  of  the  contract,  and  eetablish  a  fixed 
date  of  completion,  which  was  not  aban- 
doned, and  a  delay  which  was  not  waived, 
but  declared  to  be  a  default,  as  the  contract 
expressly  provided.  Failing  to  do  this,  the 
ftppellant  could  only  justify  the  asseaament 
of  this  Urge  penalty  aa  unliquidated  dam- 
Bgei  by  proving  that  the  contractor  was 
bound  to  complete  within  a  reasonable  time; 
that  it  failed  to  do  ao,  and  that,  by  reason 
of  such  failure,  the  appellant  sustained  a 
pecuniary  lose  equivalent  to  the  amount  de- 

The  Conqueror,  106  U.  8.  110,  126,  41 
I.  ed.  B37,  S44,  17  Sup.  Ct.  Rep.  610. 

The  action  of  the  appellant  was  not  pred- 
icated npcm  the  terms  of  the  contract,  with 
which  it  was  bound  to  comply  before  it  could 
aasew  this  penalty  of  (6,000  as  liquidated 
damages,  but  was  based  upon  the  theory 
that  it  could  substitute  for  a  fixed  date  of 
completion  what  it  deemed  to  be  a  reason- 
able time  for  such  completion,  and  assess 
damages  at  the  contract  rate  for  failure  to 
complete  within  such  time;  in  other  words, 
that  it  could  arbitrarily  adjudicate  and  set- 
tle by  this  deductim  the  government's  claim 
against  the  contractor  for  unliquidated  and 
unproven  damages  growing  out  of  the  delay 
which  it  found  to  exist, — exactly  what  this 
court  in  William  Cramp  ft  Sons  Sbip  ft  En- 
gine Bldg.  Co.  V.  United  SUtes,  216  U.  S. 
4B4,  602,  54  L.  ed.  687,  689,  30  Sup.  Ct 
B«  L.  ed. 


Rep,  392,  decided  the  executive  oflicers  of  tlw 
government  had  no  power  to  do. 

Exactions  for  delay,  whether  they  be  char- 
acterized UM  "penalties,"  "forfeiture*," 
"fines,"  or  "liquidated  damagea,"  take  an 
agreed  portion  ol  the  contract  price  for  a 
contractor's  admitted  or  ascertained  delay* 
in  completing  the  work  by  the  required 
date.  Ihe  court,  in  construing  and  interpret- 
ing the  words  in  such  agreements,  looks  to 
substance  rather  than  to  form,  and  seeks 
the  intentim  of  the  parties  instead  of  whol- 
ly relying  upon  their  expressions. 

Sun  Printing  ft  Pub.  Co.  v.  Moera,  188  U. 
5.  642,  46  L.  ed.  366,  22  Sup.  Ct  Rep.  240. 

The  construction  ot  the  contract  should 
be  taken  most  strongly  against  the  govern- 
ment whose  officers  prepared  it 

United  SUtes  v.  Qibbona,  109  U.  S.  200,  £7 
L.  ed.  900,  3  Sup.  Ct.  Hep.  117. 

When  nothing  to  the  contrary  appears,  the 
well-known  usage  of  trade  prevails  in  the 
construction  of  a  contract 

Clark  V.  United  SUtes,  6  WaU.  643,  IS 
L.  ed.  016;  Robinson  v.  United  States,  18 
Wall.  363,  20  L.  ed.  653. 

Where,  in  a  contract  for  the  constmetlon 
of  waterworks,  the  size  or  cost  of  valve 
boxes  was  not  mentioned,  this  court  held  the 
usual  siie  and  cost  was  to  be  understood, 
and  the  extra  cost  of  those  of  unusual  size 
required  by  the  defendant  might  be  recov- 

Wood  T.  Ft  Wayne,  119  U.  S.  812,  30  L. 
ed.  410,  7  Sup.  Ct.  Rep.  219. 

A  specific  provision  in  a  contract  calling 
for  one  injector  and  otte  pump  controls  a 
general  provision  ol  a  contract  tha^  every- 
thing needed  for  a  lighthoiise  shall  be  sup- 
plied to  make  it  ready  for  use. 

Erickson  v.  United  SUtes,  107  Fed.  204. 

Alterations  increasing  or  varying  the 
quantity  of  work  from  that  contemplated  by 
the  parties  when  they  made  their  sgreement 
constitute  a  new  and  different  work,  not 
covered  by  the  agreement,  for  which  the  con- 
tractor may  recover  lU  reasonable  value. 

Bait  Lake  City  v.  Smith,  43  C.  C.  A.  687, 
104  Fed.  466;  Henderson  Bridge  Co.  v.  He- 
Gratb,  134  U.  B.  260,  33  L.  ed.  034,  10  Sup. 
Ct.  Rep.  730. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Suit  was  brought  tn  the  court  of  claims 
by  the  United  Engineering  ft  Contracting 
Company  to  recover  of  the  United  SUtea 
upon  a  contract,  dated  the  16th  of  Septem- 
ber, 1900,  for  the  construction  within  seven 
calendar  months  from  the  date  of  the  con- 
tract, namely,  by  April  16,  ISOI,  of  a 
pumping  plant  for  Dry  Dock  No.  8  at  the 
New  York  Navy  Yards,  the  work  I  ~ 
done  in  acoordanea  wltlt  e    '   * 
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apeciflcktiou  Annexed  to  Mid  iamiag  ft 
port  of  the  coDtTKct.  The  eUinunt  re- 
covered ft  judgment  (47  Ct.  CL  489),  ud 
the  United  Statea  bringa  thie  KppMJ. 

The  principal  queation  in  the  CftM  inTolvea 
the  correctneu  of  that  part  of  the  judg' 
■Dent  of  the  court  of  claims  which  permitted 
the  claimant  to  recover  (6,000,  which  the 
goyeminent  had  deducted  as  liquidated 
damage*  for  240  dayi'  delay  in  the  com' 
pletion  of  the  work,  at  the  rate  of  (26  pei 
day.  To  uoderatanil  this  question  the  terms 
of  the  contract  and  certain  facta  found  bj 
the  court-of  elaimi,  upon  wUch  the  case  ii 
to  be  considered  here,  muat  be  had  in  view. 

The  claimant  oommeocad  the  construc- 
tion of  the  '  work  in  accordance  with  the 
contract,  and  after  a  portion  thereof  had 
been  done  the  Navy  Department  concluded 
to  connect  Dry  Dock  Mo.  2  with  Dry.  Dock 
No.  3,  and  to  bnild  a  aingle  pumping  plant 
for  both  dockt.  To  that  end,  on  July  21, 
1901,  [S38]  a  iupplemcutal  contract  was 
entered  into  with  the  United  States,  where- 
by the  claimant  agreed,  for  an  additional 
sum,  to  furnish  all  the  material  and  labor 
necessary  to  carry  out  the  changes  in  and 
additions  to  the  plant  originally  contracted 
for,  and  to  complete  the  work  on  or  before 
October  16,  1001,  to  whioh  date  the  original 
Gontraet  was  extended. 

While  the  work  was  progressing  under 
the  original  and  supplemental  contracts, 
controvert  arose  between  the  claimant 
and  the  civil  engineer  in  charge  as  to  the 
proper  method  of  designing  and  construct- 
ing the  floor  of  the  pump  well,  and  as  to 
the  correct  interpretation  of  the  require- 
ments of  the  specifications  concerning  other 
matters,  which  resulted  in  considerable 
delay  and  the  oessation  of  work  without  the 
fault  of  the  claimant.  On  January  13, 
1803,  the  chief  of  the  Bureau  of  Yards  and 
Docka  appointed  a  board  to  consider  changes 
in  the  bottom  of  the  pump  well,  and  the 
compensation  to  be  paid  therefor,  of  which 
the  claimant  was  advised  by  letter,  and  it 
was  informed  that  it  would  be  expected  to 
immediately  resume  work  under  its  con- 
tract, and  push  the  same  to  completion  with 
utmost  despatch,  otherwise  the  Bureau 
would  annul  the  contract  and  take  over  the 
oitire  work.  The  claimant  thereupon  prom- 
ised to  push  the  work  to  completion  as 
rapidly  as  possible,  with  which  promise  the 
Bureau  appears  to  have  been  aatlsfied. 
'  On  February  10,  1903,  after  the  date 
fixed  tor  the  completion  of  the  work  under 
the  original  and  supplemental  contracts,  a 
second  supplemental  contract  was  entered 
into,  whereby  the  claimant  agreed  to  oon- 
struct  three  hatches  in  the  roof  of  the  pump 
well  for  additional  compensation.  Nothing 
was  said  in  this  contract  aa  to  tka  time  of 


completion,   or   aa   to   ddays   under   prisr 


The  board  of  officers  appointed  to  eoa- 
aider  the  design  of  the  floor  of  the  pomp 
well  and  other  matters  in  controversy  re- 
ported February  10,  1U03,  that  there  were, 
aa  [S39J  conceded  by  the  Bureau,  errors  in 
tlie  design  of  the  pump  well  floor;  that  the 
work  done  and  maLeiials  fuinislied  by  the 
claimant  complied  with  the  specifications, 
and  Uiat  it  was  not  chargeable  with  im- 
proper work  or  procedure,  and  the  board 
estimated  the  increased  compensation  for 
the  new  work,  and  made  certain  aiiowancus 
to  the  claimant.  On  March  7,  1903,  a  third 
supplemental  contract  was  entered  into, 
which  embodied  tbe  changes  found  necea- 
aary  in  tlie  original  plan  for  tlie  conatruc- 
tion  of  the  door  of  the  pump  well,  and  tba 
increased  compensation  to  claimant  therefor. 
Nothing  was  said  in  tbis  contract  as  to  tlte 
date  of  the  completion  of  the  work  thereto- 
fore contracted  for,  nor  as  to  prior  delays. 

The  claimant  proceeded  under  the  con- 
tracts with  reasonable  despatch  and  with- 
out delay  on  its  part  until  May  1,  1903, 
when  the  work  was  ready  for  tbe  installa- 
tion of  the  machinery.  Up  to  tbis  date  the 
claimant  was  delayed  by  tlie  government  in 
making  changes  and  alterations  in  the  work, 
and  in  the  use  of  the  docka  for  docking 
veaaels  while  the  work  was  going  forward. 
No  delays  were  chargeable  to  the  claimant 
up  to  October  15,  ISOl,  the  time  fixed  tor 
the  completion  of  tbe  work,  nor  thereafter 
to  Uay  1,  1903.  During  this  period,  due  to 
the  delays  of  the  government,  the  claimant 
incurred  additional  expenses  for  superin- 
tendence and  maintenance.  During  tlu 
period  from  Uay  1,  1903,  to  April  21,  1901, 
the  work  was  delayed  by  the  claimaufs 
aubcontractora  in  not  getting  the  pomp 
eastinga  in  place,  for  which  the  govenunent 
waa  not  responaible.  Tbe  claimant  was 
also  delayed  for  a  tew  days  during  said 
period  by  the  government  while  naing  the 
docks  for  docking  vessels. 

At  the  request  of  the  Bureau  a  cdvil 
engineer  made  a  review  of  the  matter  ef 
delays,  and  in  February,  1906,  reported  that, 
notwithstanding  the  increased  work  required 
by  the  supplemental  agreementa  and  tbe  re- 
strictions placed  upon  tbe  work,  the  elaim- 
ant  was  up  to  time  [S40]  cm  tta  emtrseta 
to  Uay  I,  1B03,  but  that  subsequent  to  that 
date,  and  up  to  April  El,  1904,  it  had  takta 
1  calendar  months'  more  time  than  was 
necessary.  After  the  plant  waa  eompletad 
a  board  waa  appointed  to  pasa  npon  it, 
which  recommended  oertain  dednetiona  froM 
the  contract  piioe  for  failure  to  strictly 
comply  with  the  spccidcatlona.  On  Uareh 
24,  1S06,  tbe  civil  engineer  in  charge  trans- 
mittcd    to    the    claimant    a    sttpplemental 
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ktfieemeBt  covering  the  dtduetiona,  whieli 
kgreemcDt  eontaioed  a  reaerTation  that 
Dotbing  therein  And  no  action  taken  under 
it  efaould  aSect  the  rigbta  of  either  party  in 
the  matter  of  delay  and  Uia  completion  of 
tbe  work,  or  otherwiH,  except  a>  apeciflcal- 
)j  atkted,  which  lupplemental  agrcEment 
claimant  refused  to  execute.  In  February, 
1906,  long  after  the  plant  had  been  accepted, 
tha  Bureau  held  the  claimant  reapoiiaible 
for  240  daya'  delay  at  the  rate  of  126  per 
day,  or  tOOOO,  aa  liquidated  damages,  and 
deductad  the  lame  from  the  balance  due 
under  the  eontract,  which  the  claimant  ac- 
cepted under  prDteat,  and  it  anbiequently 
filed  with  the  Bureau  a  written  protest 
againit  the  dednetiona  for  delays  and  dii- 
allowances.  The  woric  was  completed  and 
accepted  finally  by  the  gOTernment  on 
April  B,  IMS. 

Notwithstanding  the  delays  of  the  govern- 
ment,  the  court  of  claimi  found  that  the 
claimant,  with  reasonable  diligence,  could 
have  completed  the  plant  tor  teets  during 
the  period  by  about  September  21,  1903, 
and  found  that  if  it  was  chargeable  for  the 
delay  according  to  the  liquidated  damage 
clause  of  paragraph  12  of  the  ipeciflcationa 
of  920  per  day,  the  deduction  would  be  (750 
lasa  tban  the  government  had  dadueted.  But 
it  found  that,  if  the  claimant  was  only 
liable  for  actual  damages,  and  it  did  so 
determine,  slace  there  waa  no  eridence  as 
to  such  damages,  the  claimant  was  entitled 
to  recover  the  entire  amount  deducted. 

In  the  original  contract  the  ipeciflca- 
tlons  provided,  [S41]  paragraph  12,  for 
liquidated  damages  for  delay,  as  follows: 

"IS.  Damages  for  delay. — In  case  tha 
woric  ia  not  completed  within  the  time 
spceifled  Id  the  contract,  or  the  Ume  allowed 
by  the  Chief  of  the  Bureau  of  Yards  and 
Doclcs  under  paragraph  11  of  this  apeciflca- 
tion,  it  la  diitinctly  understood  and  agreed 
that  deductiona  at  the  rate  of  (26  per  day 
shall  be  made  from  the  contract  price  for 
each  and  every  calendar  day  after  and  ex- 
cluaivfl  of  the  date  within  which  completion 
was  required  up  to  and  including  the  date 
of  c<nnpletion  and  acceptance  of  the  work, 
said  Bum  being  epeciflcally  agreed  upon  as 
the  meaaure  of  damage  to  the  Unl^  States 
by  reaaon  of  delay  in  the  completion  of 
the  work;,  and  the  cootraetor  shall  sgraa 
and  consent  that  the  contract  price,  reduced 
by  the  a^regate  of  damages  so  deducted, 
ahall  be  acoepted  in  full  aatisfaetlon  for  all 
work  done  under  the  eontract." 

Under  the  provisions  of  tUs  paragraph, 
if  there  had  been  nothing  subsequently 
changing  the  rights  of  tha  parties,  and  the 
delay  bad  resulted  from  lb  failure  of  the 
claimant  to  complete  the  work  within  tbe 
time  specified,  the  deduction  at  the  rate  of 
••  li.  «d.  f 


•25  per  day  might  have  been  made  by  the 
United  States  as  liquidaUd  damages.  Thi* 
was  the  sum  estimated  and  agreed  upon  be- 
tween the  parties  as  the  damages  which 
might  be  r^arded  as  sustained  by  the  gov- 
ernment in  event  of  tbe  breach  of  the  eisim- 
aut's  obligation  to  complete  tbe  work  with- 
in the  atipulsted  time.  Such  contracts  for 
liquidated  damages,  when  reasonable  in 
their  character,  are  not  to  be  regarded  as 
penalties,  and  may  be  enforced  between  the 
parties.  See  Sun  Printing  A  Pub.  Asso.  v. 
Hoore,  183  U.  S.  042,  48  L.  ed.  300,  22 
Sup.  Ct.  Bep.  240,  in  which  the  matter  is 
fully  diacusaed. 

lie  preciae  question  here  ia  whether, 
when  the  work  was  delayed  solely  because 
of  the  government's  fault  beyond  tbe  time 
flxed  for  its  completion,  and  afterwards  the 
work  was  completed  without  any  definite 
time  being  fixed  in  [Z4S]  which  It  waa  to  be 
done,  the  claimant  can  be  charged  tor  the 
subsequent  delays  for  which  be  waa  at  fault 
by  the  rule  of  the  original  contract,  stipulat- 
ing liquidated  damsges,  or  was  that  stipula- 
tion waived  by  the  conduct  of  the  govern, 
ment,  and  waa  it  obligatory  upon  it,  in 
order  to  recover  for  the  subsequent  delay% 
to  show  the  actual  damagca  sustained.  We 
think  tbe  better  rule  is  that  when  the  con- 
tractor haa  agreed  to  do  a  piees  of  work 
within  a  given  time,  and  tbe  parties  have 
stipulated  a  fixed  aum  aa  liquidated  dam- 
ages, not  wholly  disproportionate  to  the 
loss  for  each  day's  delay,  in  order  to  enforce 
such  payment  the  other  party  must  not 
prevent  tbe  performance  of  -the  contract 
within  tbe  atlpulated  time;  and  that  where 
such  is  the  case,  and  thereafter  the  work 
completed,  though  delayed  by  tbe  fault 
of  the  contractor,  the  rule  of  the  original 
contract  cannot  be  instated  upon,  and  liqui- 
dated damages  meaaured  thereby  are  waived. 
Under  the  original  and  first  supplemental 
agreements,  the  claimant  knew  definitely 
that  he  was  required  to  complete  the  work 
by  a  fixed  date.  Freaumably  the  claimant 
had  made  its  arrangemenU  for  completion 
within  the  time  named.  Certainly  the  other 
contracting  party  ought  not  to  be  permitted 
to  Insist  upon  liquidated  damages  when  it 
is  responsible  tor  the  failure  to  complete  by 
the  stipulated  date;  to  do  this  would  per- 
mit it  to  recover  damages  tor  del^  caused 
by  ite  own  conduct. 

It  may  be  that  dsmages  were  sostalned 
by  the  failure  to  carry  ont  the  subsequent 
agreement.  But  the  government,  as  well 
as  the  claimant,  saw  fit  to  go  osi  with  tbe 
work  with  no  fixed  rule  for  tka  tin*  of 
ite  completion,  so  that  It  be  reaaonable,  and 
the  government  required  no  stipulation  In 
the  second  and  third  supplemental  oontracte 
as  to  damages  in  a  find  and  definite  nm 
1  /-I     *•" 
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for  hilnre  to  complete  the  work  u  required. 
Undei  Buoh  eircuniitaQces  we  think  it  must 
be  content  to  recover  auch  dBinagN  ai  it 
ia  able  to  prore  were  actUHllf  suffered. 

[243]  jhij  conclusion  ia  in  Accord  with 
the  rule  of  the  English  cuei.     In  Dodd 
Caiurton,  [1BD7]  1  Q.  B.  6S2,  Chitty,  L.  J., 
s^d: 

"llie  Uw  on  the  subject  is  well  settled. 
The  cue  of  Holme  7.  Quppj,  3  Mees.  ±  W. 
3ST,  1  Jul.  825,  uid  the  subsequent  cases 
in  which  that  decision  has  been  fallowed, 
are  merely  examples  of  the  well-known 
principle  stated  in  Comyns's  Digest,  Condi 
tion  L,  (6),  that,  where  performance  of 
a  condition  has  been  rendered  impossibli 
1^  the  act  of  the  grantee  himself,  the 
grantor  is  exonerated  from  performani 
It.  The  law  on  the  subject  was  very  nestly 
put  by  Byles,  J.,  in  Russell  t.  Sa  da  Band- 
cira,  13  C.  B.  N.  B.  149,  32  L.  J.  C.  P.  N.  S. 
C8,  »  Jur.  N.  S.  718,  7  L.  T.  N.  S.  804. 
This  principle  is  applicable  not  to  build- 
ing contracts  only,  but  to  all  contracts.  If 
a  man  agrees  to  do  something  by  a  partie- 
nlar  day,  or,  in  default,  to  pay  a  sum  of 
money  as  liquidated  damages,  the  other 
party  to  the  contract  must  not  do  anything 
to  prevent  htm  from  doing  the  thing  con- 
tracted for  within  the  specified  time." 

The  same  rule  was  followed  with  ap- 
proval by  tlie  New  York  Court  of  Appesis 
in  a  wi^ll-contidered  case,  Mosler  Safe  Co. 
V.  MeidcD  Lane  S.  D.  Co.  199  N.  Y.  479, 
37  L.B.A.(N.S.)  ZOi,  S3  N.  E.  81,  in  which 
it  was  held  that,  even  wliere  both  parties 
are  responsible  for  the  delays  beyond  the 
filed  time,  the  obligation  for  liquidated 
damages  is  annulled,  and,  in  the  absence 
of  a  provision  substituting  another  date, 
it  cannot  be  revived,  and  the  recovery  for 
subsequent  delays  must  he  for  actual  loss 
proved  to  have  been  sustained. 

This  principle  is  applicable  here;  the 
conduct  of  the  government's  agents  had 
eaused  the  delays  up  to  May  1,  1913,  and 
the  subsequent  delays,  though  chargeable 
to  tiie  claimant,  would  only  give  rise  to 
K  claim  for  damsges  measured  by  the 
■etual  loss  sustained.  Mosler  Safe  Co. 
.  T,  Msiden  Lane  S.  D.  Co.  supra.  Wc 
think  the  application  of  this  rule  is  not 
changed  by  the  difRcult;  suggested,  that  it 
might  be  impracticable  to  prove  actual 
damages.  This  fact,  if  such  it  be,  would 
not  permit  the  government  [X44]  by  its 
own  fault  to  prevent  the  performance  of 
the  contract,  and  to  do  that  which  amounts 
to  a  waiver  of  the  stipulation,  and  then 
Insist  upon  it  as  a  rule  of  damages.  Wc 
think  the  court  of  claims  was  right  upon 
this  principal  branch  of  the  case 

Tlere  are  certain  minor  assignments  of 
error   to  the  conclusions  and  judgment  of 


the  court  of  claims.  The  government  was 
held  responsible  for  the  extr»  coat  of  en- 
closing certain  machinery  in  casing  neces- 
sitated by  its  building  a  plank  walk  aerosi 
the  top  of  the  pipe  in  the  pumping  plant 
to  protect  ita  workmen  from  high  speed 
gearing.  The  court  of  claims  found  that 
this  expense  was  made  necesaary  by  the 
government,  and  allowed  for  it.  We  find 
no  error  in  this.  Also,  aa  to  the  assignment 
of  error  to  the  judgment  of  the  court  of 
claims  under  finding  11,  awarding  dam- 
ages for  repairs  made  necessary  by  the 
breakage  ot  certain  pipes,  caused  by  sud- 
d(!D  increase  in  the  pressure  in  the  salt 
and  fresh  water  systems  in  the  Navy  Yard, 
the  court  of  claims  found  that  these  breaks 
were  caused  by  the  government  without 
notice  to  the  claimant,  and  without  ita 
fsult.  We  find  no  error  in  the  judgment 
of  the  court  of  claims  awarding  damages 
under  this  finding. 

It  follows  that  the  judgment  of  the  Court 
of  Clainu  is  affirmed. 


[845]  inOTED  STATES,  Appt, 


UNITED  STATES,  Appt., 

NICHOLS  ■  CHISHOLM  LUMBER  COM- 
PANY, the  Minnespolis  Trust  CampaoT. 
and  Hiram  R.  Lyon.     {No.  874.) 

UMITED  STATES,  Appt., 

NICHOLS  ■  CHISHOLM  LUMBER  COM- 
PANY, the  Minneapolis  Trust  Company, 
and  Hovey  C.  Clark.     <No.  876.) 

(Bee  S.  C  Reporter's  ed.  246-2SS.) 

Indians  —  restrictions  on  allmatlon  — 
removal  —  mixed  blooda. 

Every  Chippewa  Indian  having  an  iden- 
tifiable admixture  of  white  blood,  however 
small,  is  a  "mixed-blood"  Indian  within  tbc 
ling  of  the  Gapp  amendment  (act  of 
June  £1,  1906  [34  SUt.  at  L.  ttS,  chap 
3504],  act  of  March  1,  l&OT  [M  SUt.  at 
L.  10]6,'chap.  22SG]),  removing  all  reatric- 
tions  as  to  sale,  encumbrance,  or  taxation  of 
iltotments  within  the  White  Earth  Indian 
Reservation,  held  by  mixed-blood  Indians, 
and  providing  that  the  right  of  fuU-blood 
Indians  to  be  free  from  such  reatrietioas 
shall  rest  with  the  Secretary  of  the  Interior. 
'Who  may  remove  the  same  when  satisfied 

such  full -blood  Indians  s 
to  handle  their  own  affairs. 
[For  other  cases,  see  ImUans,  Till.,  la  Difsst 


mpetent 
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TWO  APPEALS  from  the  United  BUtM 
Circuit  Court  of  Appcali  for  the  Eighth 
Circuit  to  review  decreea  which  reversed  de- 
OMt  of  the  District  Court  lor  the  Diatrict 
■f  MinoeioU,  in  tftvor  of  the  goTernment  in 
ft  suit  to  eet  uide  Indiui  conveyancea.  Af- 
Armed.    Also  an 

APPEAL  from  the  United  Btalea  Circuit 
Court  of  Appeals  tor  the  Eighth  Cir- 
cuit to  levieiT  a  decree  which  affirmed  ft  de- 
cree diamiaaing  the  bill  in  a  suit  bf  the 
United  &t>tei  to  Mt  aside  an  Indian 
veyance.    Affirmed. 

See  same  caae'  below,  ISO  C.  C.  A.  TB,  £08 
Fed.  S88. 

Statement  by  Mr.  Justice  Dayi 
These  suita  were  brought  bf  the  United 
States  in  the  circuit  court  of  the  United 
States  for  the  district  of  Minncaota  against 
the  appelleci,  to  set  aside  certain  conTcy- 
■nces  under  and  through  which  the  appel- 
lees claimed  title  to  lands,  particularly 
described,  in  the  White  Earth  Indian  Reser- 
vation in  Uinnesota.  The  decree  of  the 
district  court  ( which  had  succeeded  the 
circuit  court)  in  the  firat  two 
favor  of  the  government  was  reversed  by 
ttte  circuit  court  of  appeals  for  the 
circuit,  while  the  decree  dismtasing  the  bill 
in  the  Ust  case  was  affirmed  (126  C.  C.  A. 
78,  208  Fed.  088). 

By  the  treaty  of  March  19,  1867  (18  5UL 
at  L.  718),  creating  the  White  Earth  In- 
dian Beservation,  the  Chippewas  of  the 
Miaaiasippi  ceded  all  their  land  in  Minno' 
iota,  except  certain  described  tracts,  to  the 
United  States,  and  the  government  aet  apart 
the  White  Earth  Reaerratian  tor  their  use, 
■rd  provision  wae  made  for  the  certifica- 
tion to  each  Indian  of  not  to  exceed  160 
acres  of  the  land  of  such  reservation  in 
lots  of  40  acres  each,  upon  the  cultivation 
of  10  aer<>s,  provided,  that  the  land  should 
be  exempt  from  taxation  and  sale  for  debt, 
and  should  not  be  alienated  [847]  except 
with  the  approval  of  the  Becretary  of  the  In- 
terior, and  then  only  to  a  Chippewa  Indian. 
The  aet  of  February  8,  1887  (84  SUt.  at 
L.  S88,  chap.  118),  provided  for  the  al- 
lotment of  land  In  the  Indian  reaervationa 
In  severalty  to  the  Indiana,  and  that  (|  S) 
upon  the  approval  of  the  allotments  patents 
ahould  issue  therefor  in  the  name  of  the 
allotteea,  which  should  be  of  the  legal  ef- 
fect and  declare  that  the  United  States 
faald  the  land  for  twenty-five  years,  in  trust 
lor  the  sole  use  and  benefit  of  the  Indian 
to  whom  the  allotment  was  made,  or,  in 
caae  of  hli  death,  of  his  heirs,  according 
to  the  laws  of  the  state  or  territorr  where ' 
It  Ii.  ed. 


tlie  land  was  located,  and  that,  at  the  ex- 
piration of  that  time,  the  United  Statea 
would  convey  the  same  to  the  Indian  or  hia 
lieiis  in  fee,  diechargcd  of  the  truat,  and 
free  of  all  charge  or  encumbrance  whatso- 
ever; provided  that  the  President  of  the 
United  States  might,  in  his  discretion,  ex- 
tend the  period,  and  provided  that  any  con- 
veyance or  contract  touching  the  lands  be- 
fore the  expiration  of  the  trust  period  should 
be  null  and  void.  The  Nelson  act  of  Jan- 
uary 14,  1889  (es  SUt.  at  L.  642,  chap. 
24),  provided  for  the  relinqui aliment  to  the 
United  States  of  that  part  of  the  reserva- 
tion remaining  after  the  allotment,  subject 
to  the  act  of  February  8,  1887,  supra,  in 
severalty,  to  the  Chippewa  Indians  in  Min- 
nesota, the  act  to  become  operative  only 
upon  the  assent  of  a  certain  nuu'.ber  of 
Indians  being  obtained.  By  the  act  of 
February  28,  1891  (28  Stat  at  L.  704, 
chap.  383),  the  allotments  were  limited  to 
80  acres  to  each  Indian;  but  by  the  Steen- 
erson  act  of  April  28,  1904  (33  SUt.  at  L. 
639,  chap.  1786),  the  maximum  allotmenU 
of  the  Wliite  Earth  Reservation  were  made 
UtO  acres.  The  aeU  of  June  21,  1906  (34 
Stat,  at  L.  323,  363,  chap.  3504),  and 
March  1.  1907  (34  SUt.  at  L.  lOlG,  10.14, 
chap.  2285),  in  what  is  known  as  the  Clapp 
amendment,  removed  the  restrictions  upon 
alienation  as  lespecU  mixed-blood  Indians, 
but  left  the  matter,  so  far  as  full  bloods 
were  concerned,  to  the  Secretary  of  the 
Interior. 

The  government  relied,  in  the  firat  eaae, 
upon  iU  title  [848]  to  a  cerUln  parcel  of 
land  aa  a  part  of  the  public  domain  aet  apart 
as  the  White  Earth  Reservation,  and  Uie 
fact  that,  although,  under  the  variona  acU 
of  Congreaa  above  mentioned,  authority 
wBa  given  to  aegr^ate  cerUin  parcels  of 
land  from  others  in  the  reaervation,  and 
to  allot  them  to  members  of  the  band,  and 
0-bah-baum,  an  Indian  woman  of  that  tribe, 
had  been  given  a  trust  patent,  as  provided 
lor  by  the  act  of  February  8,  1687,  supra, 
and  had  given  a  mortgage  to  the  defendant 
that  case  upon  such  land,  she  had  no 
ri|^t  or  authority  so  to  do.  It  prayed  that 
the  mortgage  be  annulled,  as  being  a  cloud 
upon  the  government's  title. 

The  allegations  of  the  complaints  in  the 
second  and  third  cases  are  the  same,  ex- 
cept that  the  allottee  in  the  former  is  named 
Bay-bah-mah-ge-wabe,  and  in  the  latter 
Eqnay-iaince,  and  in  both  cases  that  there 
outstanding  warranty  deeds  and  mort- 
gage*, that  there  were  intermediate  parties 
not  made  parties  of  record,  and  that  an 
accounting  was  asked  for  timber  already 
cut,  and  an  injunction  from  cutting  stand- 
ing timber. 

The  defendant  in  the  flrat  caae,  beaides 
I      "•• 
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danjing  that  the  KMrration  waa  »  put 
of  tha  public  dOnudn,  and  alleging  that  the 
proper^  waa  that  of  tha  Indiana,  and  that, 
ftfter  MlectioD,  the  allottca  acqulrad  a  fee- 
■Imple .  titia,  uotwithataDding  tha  aeti  of 
Congreai,  partienlarlj  act  np  the  fact  that 
O-bah-baum  ia  a  mixed-blood  Chippewa  In- 
dian, and  ona  of  tba  claaa  referrad  ta  in 
the  Clapp  amendment,  and  therafora  eman- 
cipated from  the  pretended  auperviiion  of 
the  goTencment,  and  able  to  transfer  her 
property  aa  a  aitiaen  of  the  United  Statea. 
The  defendant  also  alleged  that,  under  the 
facta,  the  Indiana  haTing  made  affidaTit 
that  they  were  mixed  blooda  and  the  good 
faith  of  the  defendant,  the  government 
abould  ha  required'  to  place  the  defendant 
te  «tat<t  gvo  before  the  relief  aaked  could 
be  granted.  The  lumber  company,  defend- 
ant in  the  lecond  eaae,  and  the  detendanta 
b)  the  third  eaae,  filed  [240]  anawera  of  simi- 
lar purport,  with  the  additional  averment 
thai,  under  the  fact*  atated,  the  matter  relat- 
ing to  the  timber  was  immaterial ;  but,  if  the 
court  found  againat  detendanta'  title,  they 
would  account  tor  the  timber  cut  by  them. 

By  atipulatlon  or  introduction  in  evidence 
the  following  facta  were  made  to  appear : 

The  three  Indiana  here  involved  arc  adult 
Chippewa  Indiana,  rcaiding  upon  the  Wliite 
Earth  Reaervation.  O-bah-baum  haa  aome 
white  blood,  derived  from  a  remote  aucea- 
tor,  but  not  to  exceed  ona  thirty-aecond; 
Bay-bah-mah-ge-wabe  haa  one  aixteenth  of 
white  blood,  and  Equay-uinee  haa  one 
eighth  of  white  blood. 

A  queation  having  ariaen  with  reference 
to  the  conatruction  of  the  term  "mixed 
blood,"  aa  used  in  the  treaty  of  September 
SO,  IS61  (10  But.  at  L.  1109),  between 
the  United  State*  and  the  Chippewa  In- 
dians of  Lake  Superior  and  the  Miuiaaippi, 
the  Commiaaioner  of  Indian  Affaire,  in  a 
letter  to  the  Indian  agent  at  Detroit,  Mieh- 
igan,  said  that  "the  term  'mixed-bloods' 
baa  been  conatmed  to  mean  all  who  are 
identified  aa  having  a  mixture  of  Indian 
and  white  blood.  The  particular  proportion 
of  each  blood  Is  therefore  Immaterial,  where 
the  provision  is  so  broad  aa  that  atated  tn 
the  treaty." 

The  Indian  agent  at  tha  White  Earth 
Reservation,  after  the  paasage  of  the  Clapp 
amendment,  eame  to  Washington  to  consult 
the  Commiaaioner  of  Indian  ASaira,  and 
was  referred  by  him  to  the  Land  Diviaioni 
and,  after  discussing  the  situation  with  a 
man  represented  to  be  in  ebarge  of  auch 
matters,  it  waa  agreed  that  the  act  did 
not  require  a  showing  of  any  definite  quan- 
tum of  foreign  blood  to  constitute  a  mixed 
blood,  and  to  his  knowledge  this  was  the 
construction  generally  adopted  by  thoae 
who  dealt  with  tha  Indiana  on  tha  WhiU 
ISO* 


Garth  Resarration,  The  Chief  of  the  lAad 
Division  at  the  time  of  the  paasage  of  thi 
Clapp  amendment  teatified  that,  to  hia 
knowledge,  no  queation  [StiO]  waa  raised  as 
to  tha  quantum  of  tm'eign  blood.  In  a  con- 
munication  dated  October  6,  1910,  to  the 
Commissioner  of  Indian  AfTairs,  the  Special 
Assistant  to  the  Attorney'  Oencral  and  the 
special  IndiMi  agmt  at  Detroit,  Uinneaota, 
expressed  the  belief  that  the  attomeya  for 
the  government  were  going  to  contend  that 
the  term  "mixed  blood"  ahottid  he  interpret- 
ed to  embrace  only  thoae  of  half  or  I«m 
of  Indian  blood,  and  cited  a  certain  act 
of  the  United  SUtea  (of  Febnuu?  fi,  1909, 
3S  Stat,  at  L.  600,  chap.  80)  in  which 
tht  term  "Indian"  was  defined  to  include 
the  aboriginal  races  inbabiting  Alaska  when 
annexed  to  the  United  Statea,  and  tbeir 
descend  nnts  of  the  whole  or  half  hlood, 
which  act  concerned  the  aale  of  liqnor  or 
firearms  t«  an  Indian  or  half  breed.  They 
also  cited  certain  treaties  with  the  Chip- 
pewaa  wherein  it  was  shown  that  halt 
breeds  are  persons  of  less  than  half  blood, 
and  not  regarded  aa  Indiana  or  member* 
of  the  Chippewa  nation;  article  3  of  the 
treaty  of  July  SB,  1837  (T  SUt.  at  L. 
S3Q),  article  4  of  the  treaty  of  October  4, 
1842  (7  SUt.  at  L.  591),  article  4  of  tha 
treaty  of  August  2,  1847  (0  SUt  at  L. 
004),  arUcle  6  of  the  treaty  of  Febmaiy 
22,  1855  (10  Stat,  at  L.  1186),  and  article 
4  of  the  treaty  of  March  IS,  1887  (10  SUt. 
at  L.  719),  from  which  it  waa  aummaiiasd 
that  in  these  treaties  persons  claaaed  as 
half  brecda  or  mixed  bloods,  or  less  than 
half  blood,  were  not  recogniied  by  the  gov- 
ernment or  the  Chippewas  aa  Indiana  en- 
titled to  tha  righU  and  prlvilegea  of  Chip- 
pewa Indiana  unleaa  by  special  provUon* 
of  treaties,  aa  theretofore  ahown.  He  Sec- 
ond Aaaistant  Commissioner,  in  hia  rcfily 
of  November  19,  1010,  sUtcd  that  tha 
Office  was  IncUneid  to  give  the  eipreaaiona 
"full  hlooda"  and  "mixed  blooda"  their  ordi- 
nary meaning,  which,  would  be  more  reaaon- 
able  than  to  hold  that  the  Urm  "full  bloods" 
included  thoae  of  admitted  pore  blood  and 
other*  above  tha  halt  blood.  It  waa  alas 
said  in  hia  lettar,  however,  that  a  eosifar- 
ence  would  be  had  with  the  Department  of 
Justice,  and  further  advice  given.  The 
Commisaloner  of  Indian  AfTaira  [SSI]  aaid 
that  h«  had  never  given  an  ofBolal  Moatne- 
tiim  to  the  term  "mixed  blood." 

It  was  stipulated  that.  In  adminiataring 
the  Bureau  of  Indian  Affair*  under  the 
Clapp  amendment,  and  especially  in  Iwiiim 
patents  thereunder,  the  Department  had 
not  required  any  statement  as  to  the  quan- 
tum of  foreign  blood,  but  had  iasued  patents 
upon  the  ahowing  that  the  applicant  was 
a  mixed  Uood.  Several  instances  wk* 
tf  4  V.  ■• 
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■hova  b;  the  recordi  of  kUotment*  having 
been  made  to  allottcei  on  tha  White  Earth 
RwerTation  having  but  one  *ixt«eiith  ar  oiw 
thirtf'iecond  of  Indian  blood,  wfaila  other 
inatanees  were  ihown  where  allotment  had 
been  denied  becauae  applicant  waa  of  "doubt- 
ful  blood." 

A  wbita  man  who  bad  leaided  for  a  long 
tima  among  the  Chippewa  Indiana  itated 
that  In  the  earlj  period  the  ternia  "mixed 
blood"  and  "half  breed"  were  iynonTmoui, 
applying  to  one  of  mixed  white  and  Indian 
blood,  irreepective  of  the  percentage,  and 
that  later  the  term  "mixed  blood"  waa  more 
oommouly  uaed,  while  the  term  "half  breed" 
waa  applied  to  one  having  nearlj  equal 
parta  of  white  and  Indian  blood.  Tha 
general  impreEsion  of  buaineaa  men  in  and 
about  the  White  Earth  Reaerration  waa 
that  any  Indian  who  had  white  blood  in 
hia  veina  waa  a  mixed  blood- 
Several  very  elderl;  Indiana  testified, 
however,  tbat  the  Indiana  regarded  the 
term  "mixed  blood"  as  appljing  to  thoae 
having  practicallj  half  white  and  half  In- 
dian blood. 

The  district  court,  after  atating  tbat  the 
question  waa  one  of  flrat  impression,  said 
that  Congreaa  intended  competency  to  be 
the  teat,  and  came  to  the  conclusion  that 
an  Indian  having  an  admixture  of  one 
eighth  white  blood  might  come  within  the 
term,  but  that  beyond  that  the  white  blood 
would  not  affect  the  capacity  of  the  Indian 
to  manage  hia  own  affairs,  and  therefore 
dismissed  the  bill  in  the  third  eaae  and 
entered  a  decree  in  favor  of  the  complain- 
ants in  the  other  two  cases.  The  circuit 
court  of  appeals  reached  the  conclusion  that 
every  Chippewa  [S5S]  Indian  having  an 
Identifiable  mixture  of  other  than  Indian 
blood,  however  small,  is  a  mixed-blood  Indi- 
an, and  all  others  are  full-blood  Indiana 
within  the  meaning  of  the  Clapp  amendment, 
and  accordingly  reversed  the  decree  of  the 
district  court  in  the  first  two  eaaea  and  af- 
firmed the  decree  In  the  third  ease. 

Solicitor  General  Da  via  argued  the 
eauae,  and,  with  Mr.  W.  A.  Norton,  Special 
Aaaiatant  to  the  Attorney  General,  and  Mr. 
C.  C.  Daniels,  filed  a  bri^  for  appeHant: 

The  act  abould  be  so  construed  a*  to 
anbaerve  the  well-defined  and  well-eatab- 
liahed  policy  of  Congress. 

Church  of  the  Holy  Trinity  t.  United 
SUtea,  143  U.  S.  467,  4GS,  36  L.  ad.  226, 
£28,  12  Sup.  Ct.  Bep.  fill;  Durousseau  v. 
United  States,  6  Craneh,  307,  S  L.  ed.  232; 
UdDbcrger  v.  Rouse,  »  Wall.  468,  476,  19 
L.  ed.  72],  724;  United  SUtea  v.  Freeman. 
S  How.  Bee,  11  L.  ed.  724)  Unitf^l  States 
r.  Laeher,  134  U.  S.  624,  33  L.  ed.  lOSO, 
10  Sup.  CL  Rep.  626. 
tS  I.,  ed. 


It  has  been  the  settled  policy  of  Con- 
gress in  dealing  with  the  Indians  to  make 
competency  alone  the  teat  for  removing 
these  reatrictiona. 

Smith  T.  Stevens,  10  WtU.  321,  32fl.  19 
L.  ed.  933,  93S. 

Congreaa  having  declared  in  plain  and 
unmistakable  language  that  landa  allotted 
to  these  Indiana  would  be  held  in  trust  for 
them  for  a  period  of  twenty-five  years,  and 
the  aaaent  of  the  Indians  to  a  cession  of 
their  reeervation  having  been  given  in  re- 
liance upon  that  promise,  no  subsequent 
act  of  Congress  should  be  construed  to  re- 
voke this  promias  unless  couched  in  lan- 
guage so  plain  and  certain  as  to  leave  room 
for  no  other  interpretation. 

Lone  Wolf  v.  Hitchcock,  187  U.  S.  663, 
47  L.  ed.  290,  23  Sup.  Ct.  Kep.  816. 

Aasuming  the  competency  of  the  white 
man  and  the  incompetency  of  the  Indiana, 
it  is  but  reasonable,  in  making  a  claesifl- 
cation  based  on  blood,  to  include  in  the 
competent  class  all  who  have  more  than 
one-half  white  blood,  and  in  the  incompe- 
tent clasa  all  who  have  more  than  one-half 
Indian  blood. 

Church  of  the  Holy  Trinity  v.  United 
Statee,  143  U.  S.  4fi7,  36  L.  ed.  226,  12 
Sup.  Ct.  Rep.  611. 

The  act  ia  to  be  interpreted  according 
to  the  understanding  of  lt<  terma  among 
the  Indians  themselveB. 

Jones  V.  Meehan,  176  U.  8.  1.  44  L.  ed. 
49,  20  Sup.  Ct.  Rep.  1;  Starr  v.  Long  Jim, 
227  U.  S.  fll3,  67  L-  ed.  670,  33  Sup.  Ct. 
Rep-  368. 

The  meaning  for  which  the  govemmeut 
contends  is  not  foreclosed  either  by  depart- 
mental  construction   or  judicial   decisions. 

Northern  P.  R.  Co.  T.  United  States,  227 
U.  S.  36B,  67  L.  ed.  544,  33  Sup.  Ct.  Bep. 
368;  Merritt  v.  Cameron,  137  U.  8-  642, 
GSl,  34  L.  ed.  772,  776,  11  Sup.  Ct.  Rep. 
174;  Deweese  v.  Smith,  66  L.R.A.  971,  46 
C.  C.  A.  408,  106  Fed.  438;  Jeffries  v.  Au- 
keny,  II  Ohio,  375;  Thaeker  v.  Hawk,  11 
Ohio,  376;  Lans  v.  Baker,  12  Ohio,  287. 

Mr.  Ransom  J.  Powell  argued  the  cause, 
and,  with  Messrs.  Oeorge  T.  Simpson  and 
Ernest  C.  Carman,  filed  a  brief  for  appel- 
lees: 

The  Clapp  act  was  obviously  deeigDsd  to 
create  an  arbitrary  elaaalficatioa. 

(il)  Tht  language  is  clear  and  explicit, 
and  the  term  "mixed  blood"  had  acquired 
a  definite  and  well-understood  meaning. 

Standard  Diet.;  Century  Diet.;  14  Ene- 
BriUnnica,  p.  4B7i  Hodge,  Hand  Book  of 
American  Indians,  Oovemmeut  Printing 
Oaice,  1907,  pp.  366,  860,  013;  6  Words  A 
Phrases,  p.  4540;  27  Cyc.  8l1;  Hamilton 
V.  Wabash,  St.  L.  i  F-  R.  Co-  SI  Mo-  App. 
US  I   Daniel  v.  Ony,  19  Ark.  121;   Thnr- 
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bWB  T.  Stftte,  IB  Aim.  S78;  Johnson  *. 
Norwich,  89  Conn.  407;  Vma  Camp  v. 
Board  of  Education,  S  Obio  St.  407 :  Qen- 
tr7  V.  McMinnU,  3  Dana,  382;  Seott  t, 
Raub,  SS  Va.  727,  14  B.  E.  178;  Jonea  t. 
Com.  80  Va.  SSS;  StaU  t.  DeRipaef,  31 
N.  C.  (B  Ired.  L.)  S84;  SUte  *.  Chavera,  SO 
N.  C.  (6  JoDN,  L.)  11;  Hopkins  t.  BowerB, 
111  N.  C.  175,  1«  8.  E.  1;  'State  t.  Davis, 
2  Bail  L.  S5B;  Thacker  v.  Hawk,  11  Ohio, 
377. 


Uary  act  of  Congrees. 

(c)  If  competency  waa  the  controlling 
element  of  the  clasaifl cation  in  the  Ciapp 
act,  there  was  no  excuse  for  Ita  passage. 
All  cases  of  competencj  were  provided  lor 
hj  the  Burke  act  of  Haj  8,  1900. 

(d)  The  interpreUtion  of  the  term 
"mixed  blood"  necessitates  the  interpreta- 
tion of  the  term  "full  blood."  Congress 
made  two  elassea,  not  three. 

In  seeking  the  intent  of  the  legislature, 
the  first  consideration  is  the  natural,  ordi- 
nary, and  generally  understood  meaning  of 
the  terms  used. 

United  States  v.  Fisher,  2  Crunch,  368, 
2  L.  ed.  304;  Lake  Count;  v.  Rollins,  130 
U.  S.  062,  32  L.  ed.  1080,  9  Sup.  Ct. 
Rep.  051 ;  Sloan  t.  United  States.  118  Fed. 
285;  United  SUtes  v.  Temple,  lOS  U.  S. 
97,   20   L.   ed.   907  i   Maillard   v.   I.AWreDce, 

10  How.  251,  14  L.  ed.  926;  United  States 
T.  Union  P.  R.  Co.  91  U.  S.  72,  23  L.  ed. 
224;  Parsons  ».  Hunter,  2  Sumn.  422.  Fed. 
Caa.  No.  10,778;  Ley;  v.  M'Cartce,  6  Pet. 
102,  110,  8  L.  ed.  334,  337;  United  States 
V.  Goldenberg,  108  U.  S.  90,  102.  42  L.  ed. 
394,  308,  18  Sup.-Ot.  Rep.  3-,  The  Chero- 
kee  Tobacco    (Boudinot  t.   United   States) 

11  Wall.  610,  20  L.  ed.  227;  Edison  Electric 
Light  Co.  T.  United  SUtei  Electric  Light- 
ing Co.  35  Fed.  138. 

A  dispute  over  the  meaning  of  a  statute 
does  not,  of  itself,  show  mn  ambiguity  in 
the  act. 

Northern  P.  R.  Co.  t.  Sanders,  47  Fed. 
aiOi  Webber  v.  St.  Paul  City  R.  Co.  38 
C.  C.  A.  79,  97  Fed.  140;  Swarta  t.  Siege), 
117  Fed.  13;  Shreve  t,  Cheesmau,  10  C.  C. 
A.  413,  32  U.  B.  App.  676,  80  Fed.  789. 

Subsequent  experience  la  no  guide  to  in- 
ter preUtion. 

United  States  t.  Union  P.  R.  Co.  91  U. 
S.  72,  23  L.  ed.  224;  Piatt  t.  Union  P-  R. 
Co.  90  U.  B.  48,  26  L.  ed.  424. 

Where  Congress  has  by  apt  terms  created 
*  class,  or  drawn  distinotions  between 
classes  of  persons  or  objects,  it  i«  not  com- 
petoit  for  the  courts,  under  the  guise  of 
interpretation,  to  extend  or  limit  tbe  oper- 
ation of  the  statute. 

United  Statee  t.  Colorado  *  N.  W.  R. 
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Co.  IS  L.RJ,.(N.S.)  167,  85  C.  C.  A.  27, 
167  Fed.  321,  13  Ann.  Caa.  893;  Bnm  t. 
Hana,  12  L.R^.fN.S.)  164,  80  C.  C.  A. 
613,  161  Fed.  146;  United  SUtes  t.  TempH 
lOB  U.  8.  97,  20  L.  ed.  967;  Minor  t.  Ms- 
chanica'  Bank,  1  Pet.  4S,  7  L.  ed.  47;  Fot 
som  T.  United  States,  100  U.  8.  121,  40 
L.  ed.  363,  10  Sup.  Ct.  Rep.  222;  United 
Btatea  t.  ChocUw  Nation,  17S  U.  8.  494,  4S 
L.  ed.  891,  21  Sup.  Ct.  Rep.  149;  Pirie  t. 
Chicago  Title  t  T.  Co.  182  U.  S.  438,  4S1, 
46  L.  ed.  1171,  1178,  21  Sup.  Ct.  Rep.  90S; 
The  Paulina  v.  United  States,  7  Cranch,  52, 
61,  3  L.  ed.  266,  209 ;  Bamits  t.  Casey,  7 
Cranch,  406,  468,  3  L.  ed.  403,  407;  United 
SUtes  *.  Qoldenberg,  108  U.  8.  OS,  102,  42 
L.  ed.  394,  39S,  18  Sup.  Ct.  Rep.  8;  Max- 
well V.  Moore,  22  Bow.  186,  191,  10  L.  ed. 
261,  263;  Marchie  Tiger  v.  Western  Invest. 
Co.  221  U.  8.  286,  55  L  ed.  738.  31  Sup. 
Ct.  Rep.  678;  Thurnan  v.  SUte,  18  Ala. 
276. 

The  court  is  not  at  liberty  to  amend  tbe 
■Utute,  or  read  words  into  it  to  make  it 
conform  to  what  the  court  may  believe  to 
be  the  spirit  of  the  act,  or  in  order  to  es- 
cape the  injustice  of  the  law. 

Maxwell  v.  Moore,  22  How.  185,  IC  L.  ed. 
261;  United  SUtes  v.  Gioldenberg,  16S  U. 
8.  96,  42  L.  od.  3S4,  IB  Sup.  Ct.  Rep. 
3;  Hobbs  t.  McLean,  117  U.  8  SS7.  2B 
L.  ed.  940,  0  Sup.  Ct.  Rep.  S70;  Re  Conway, 

17  Wis.  527;  17  Ops.  Atty.  Gen  05;  St. 
Louis,  I.  M.  k  8.  R.  Co.  t.  Taylor,  210  U. 
8.  281,  62  h.  ed.  1001,  28  Sup.  Ct.  Rep. 
616,  21  Am.  Neg.  Rep.  464;  Hadden  v.  The 
Collector   (Hadden  v.  Barney)   5  Wall.  107, 

18  L.  ed.  618;  Gardner  v.  Collins,  2  Pet. 
92,  7  L.  ed.  369. 

The  practical  construction  bf  the  de- 
partmenU  of  the  government,  and  the  deal- 
ings of  the  citizens  witli  the  subject  in  re- 
liance upon  that  construction,  are  entitled 
to  consideration   in   cases  of  doubt. 

United  SUtes  v.  Union  F.  R.  Co.  37 
Fed.  655,  148  U.  S.  002,  37  L.  ed.  660,  IS 
Sup.  Ct.  Rep.  724)  Le  Marchal  v.  Tc- 
garden.  99  C.  C.  A.  236,  176  Fed.  682; 
Pennoyer  v.  McConnaugby,  140  U.  S.  1,  36 
L.  ed.  363,  11  Sup.  Ct.  Bep.  699;  Malonoy 

Mahar,  1  Mich.  26;  Weatbrook  t.  Miller, 
66  Mich.  148,  22  N.  W.  250;  United  SUtea 

Alabama  G.  S.  R.  Co.  142  U.  S.  61S.  36 
L.  ed.  1134,  12  Sup.  Ct.  Rep.  306:  Kelly  v. 
Multnomah  County,  18  Or.  366.  22  Pac 
1110;  Schell  T.  Pauche,  138  U.  S.  662,  34 
L.  ed.  1040,  11  Sup.  Ct.  Bep.  376;  United 
States  V.  Moore,  95  U.  S.  760.  763,  24  L. 
ed.  688,  589;  Kirkman  v.  McClaughry,  90 
C.  C.   A.   SO,   160  Fed.  438;   United  SUtw 

State  Bank,  0  Pet.  29,  8  L.  ed."  308;  2 
Ops.  Atty.  Oen.  6SS;  Re  SUte  T^nds,  18 
Colo.   -LW,   32   Pac.   986;    United   SUtee  v. 

I.  120  U.  8.  169,  182,  30  L.  ed.  627,  «31; 
S«4  U.  S. 
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7  Sup.  Ct.  B«p.  GlOi  Bloxham  t.  ConBum- 
en'  Electric  Light  t  Street  R.  Ckt.  36  FU. 
51S,  Za  L.R.A.  607,  81  Am.  St.  R^.  44,  18 
So.  444;  Harrbon  t.  Com.  83  Zj.  162; 
lawk  V.  Cbit,  11£  C.  C.  A.  477,  ISl  Fed. 
267;  Heckm&n  v.  United  State*,  224  U.  S. 
413,  66  L.  ed.  820,  32  Sup.  Ct.  Rep.  424; 
Johnson  T.  Bkllou,  28  Mich.  378;  StaU 
Tax  Ccinr*.  t.  HoUidaf,  ICO  Ind.  SIS,  42 
L.BJL'Bee,  40  N.  B.  14;  United  SUtes  v. 
Ch&ndter-Diuibar  Water  Power  Co.  81  C. 
C.  A.  221,  162  Fed.  26;  United  SUte*  t. 
WaBcer,  130  Fed.  40B;  St.  Paul,  8.  4  T. 
F-  B.  Co.  T.  Flnt  Div.  Bt  Paul  t  P.  R. 
Co.  26  Minn.  31,  40  N.  W.  303;  Menard  v. 
Masser,  8  Han.  293,  12  L.  ed.  1085;  Magee 
T.  Doe,  22  AU.  71B. 

Congress  was  faiailiar  with  apt  terms  to 
create  a  clasaiflFation  based  upon  a  given 
quantum  of  Indian  and  other  than  Indian 
blood.  If  it  had  intended  to  mako  the 
elaasification  urged  bj  the  government,  it 
could  easily  have  said  so. 

Pennock  v.  Franklin  County,  103  U.  S. 
44,  26  L.  ed.  367;  Smith  v.  Bonifer,  154 
Fed.  8S3;  Farrington  v.  Tennessee,  06  U. 
S.  STB,  689,  24  L.  ed.  SS8,  661;  Union  Kat. 
Bank  v.  Matthews,  98  U.  S.  621,  627,  25 
L.  ed.  IBS,  189;  United  States  v.  Koeh,  fi 
L.RJ^.  130,  40  Fed.  262;  Re  Drake,  114 
Fed.  229;  Moore  t,  American  Transp.  Co. 
24  Haw.  1,  32,  18  L.  ed.  874;  Shaw  v. 
North  Pennsvlrsnia  R.  Co.  [Shaw  v.  Mer- 
chants' Nnt.'Bank)  101  U.  S.  667,  GSS,  26 
L.  ed.  802,  894:  Harrington  t.  Herrick,  12 
C.  C.  A.  231,  29  U.  S.  App.  103,  64  Fed. 
469;  Austin  v.  United  States,  155  U.  3. 
417,  39  L.  ed.  200,  15  Sup.  Ct.  Rep.  167; 
Re  Downing,  S  C.  C.  A.  57S,  14  U.  S.  App, 
434,  56  Fed.  470;  21  Opa.  Atty.  Oen.  418; 
Louisville  Trust  Co.  v.  Cincinnati,  73  Fed. 
726;  Parker  v.  United  States,  22  Ct.  CI. 
104;  Grace  v.  Collector  of  Customs,  24 
C.  C.  A.  606,  48  U.  8.  App.  225,  70  Fed. 
319;  Strode  v.  Stafford  Justices,  1  Brock. 
M2,  Fed.  Cas.  No.  13,637;  Ryan  v.  Carter, 
93  V.  B.  83.  23  L.  ed.  808;  Tompkins  i. 
LlttU  Rock  «  Ft.  9.  R.  Co.  126  U.  S.  127, 
31  L.  ed.  624,  8  Sup.  Ct.  Rep,  763;  United 
States  V.  Ryder,  110  U.  B.  739,  28  L.  ed. 
311,  4  Sup.  Ct.  Rep.  196;  Leavenworth,  L. 
A  O.  R.  Co.  V.  United  SUtei.  02  U.  8.  744, 
23  L.  ed.  638;  Butr  v.  Muscatine.  S  Wall. 
680,  IB  L.  ed.  402;  James  v.  Milwaukee,  16 
Wall.  161,  21  L.  ed.  267;  United  States  r. 
Anderson,  9  Wall.  60,  19  L.  ed.  617;  Law- 
rence V.  Allen,  7  How.  796,  12  L,  ed,  918; 
Northern  P.  R.  Co.  v.  Dudlev.  8S  Fed.  86; 
Re  Baker,  96  Fed.  957;  Re' Baumann,  06 
FM.  048;  Steele  v,  Buel,  44  C.  C.  A.  287, 
104  ^ed.  970;  United  States  v,  Slazencer, 
113  Fed.  624;  Ex  parte  Byers,  32  Fed.  40B: 
Ullman  v.  Meyer,  10  Fed.  243;  Hall's  Case, 
17  Ct.  CI.  40;  TIm  Cherokee  Tobacco  (Bou- 
»•  Ii.  ed. 


dinot  V.  United  SUtes)  11  Wall,  61B,  20 
L.  ed.  227;  Gardner  v.  Collins,  8  Pet.  87, 
7  L.  ed.  357. 

Mr.  Justice  Day,  after  making  the  twe- 
going  statement,  delivered  ths  pinion  of 
the  court: 

Before  the  transfers  here  complained  ot, 
and  while  the  lands  were  held  in  trust, 
subject  to  the  provisions  of  the  act  ol 
February  8,  1887,  supra,  the  Clapp  amend- 
ment was  passed,  having  the  purpose  of 
removing  the  restrictions  upon  alienation 
in  certain  cases.     This  act  provides: 

"That  all  restrictions  as  to  the  sale,  en- 
cumbrance, or  taxation  for  allotments  with- 
in the  White  Earth  Reservation  in  the  state 
of  Minnesota,  heretofore  [amended  March 
1,  1907,  the  word  'heretofore'  being  substi- 
tuted for  the  word  'now']  or  hereafter  held 
by  adult  mixed-blood  Indians,  are  hereby 
removed,  and  the  trust  deeds  heretofore 
or  hereafter  executed  by  the  Department  for 
such  allotmente  are  hereby  declared  to  pass 
the  title  in  fee  simple,  or  such  mixed  bloods 
upon  application  shall  be  entitled  to  receive 
a  patent  in  fee  simple  for  such  allotments; 
and  as  to  full  bloods,  said  restrictions  shall 
be  removed  when  the  Secretary  of  the  In- 
terior, is  satisfied  that  said  adult  full-blood 
Indians  are  competent  to  handle  their  own 
affairs,  and  in  sneh  case  the  Secretary  o( 
the  Interior  shall  issue  to  such  Indian  allot- 
tee a  patent  in  fee  simple  upon  applica- 
tion." 

[258]  It  is  at  once  apparent  from  read- 
ing this  act  t':rit  it  deals  with  two  classes, — 
adult  mixed-blood  Indians,  concerning  whom 
all  restrictions  aa  to  sale,  encumbrance,  ur 
taxation  are  removed,  and  tuU-blood  Indians, 
whose  right  to  be  free  from  restrictions 
shall  rest  with  the  Secretary  of  the  In- 
terior, who  may  remove  the  same  upon 
being  satisfied  that  such  fult-blood  Indians 
are  competent  to  handle  their  own  affairs. 

This  case  turns  upon  the  construction  of 
the  words  "mixed-blood  Indians."  It  is  the 
contention  of  the  government  that  mixed 
blood  means  those  of  half  white  or  mors 
than  half  white  blood,  while  the  appellees 
insist,  and  this  was  the  view  adopted  by 
ths  circuit  court  of  appeals,  that  the  term 
"mixed  blood"  Ineludits  all  who  have  an 
identifiable  mixture  of  white  blood.  It  the 
government's  contention  be  correct.  It  fol- 
lows that,  for  the  purposes  of  this  suit, 
all  of  leaa  than  half  white  blood  must  be 
r^arded  as  full-blood  Indiana,  all  others  as 
mixed  bloo4f.  Upon  the  appellees'  conten- 
tion the  line  is  drawn  between  full  bloods 
as  one  class,  and  all  having  an  identifiable 
admixture  of  white  blood  as  the  other. 

If  we  apply  the  genera]  mis  of  stetDtory 
:oiutruction   that  worda  arc  to  be  given 
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their  nauftl  and  ordinary  meaiiing,  it  would 
teem  clear  that  the  appellees'  construction 
U  right ;  for  ■  full  blood  i*  obviotuly 
one  of  pure  blood,  thoroughbred,  having  no 
admixture  of  foreign  blood.  That  tbie  nat- 
nral  and  uaual  *ignification  of  plaio  terms 
la  to  be  adopted  as  the  legislative  meaning 
Id  the  absence  of  clear  showing  tbat  some- 
thing else  waa  meant  ia  an  elementary  rule 
of  construction  frequently  recognized  and 
followed  in  this  court.  United  States  v. 
Fisher,  2  Cranch,  3S8,  399,  2  L.  ed.  3<M, 
317;  I-ake  County  v.  Rollins,  130  U.  B. 
002,  670,  32  L.  Gd.  1060,  1003,  9  Sup.  Ct. 
Bep.  661;  Dewey  t.  United  States,  ITS  U. 
S.  510,  G21,  44  L.  ed.  1170,  1174,  20  Sup. 
Ct.  Rep.  S61.  Interpreted  according  to  the 
plain  import  of  the  words,  the  persona  in- 
tended to  be  reached  by  the  clause  are 
divided  into  two,  and  only  two,  well-defined 
classes— full -blood  Indiana  and  mixed  [25B] 
bloods.  There  ii  no  eu^estion  of  a  third 
class,  having  more  than  half  of  white  blood 
or  any  other  proportion  than  is  indicated 
in  the  term  "mixed  blood,"  as  contrasted 
with  fall  blood.  If  the  government's  con- 
tention is  correct,  the  Indians  of  full  blood 
must  necessarily  include  half  bloods,  and 
mixed  bloods  must  mean  all  having  less 
than  half  white  blood,  and  none  others. 
Such  construction  is  an  obvious  wresting  of 
terms  of  plain  import  from  their  usual 
and  well -understood  signification. 

But  the  government  insists  that  to  eSect 
tbe  legislative  purpose  the  words  must  be 
interpreted  as  the  Indians  understood  them, 
and  eases  from  this  court  (Jones  v.  Meeban, 
ITS  U.  B.  1,  44  L.  ed.  49,  20  Sup.  Ct.  Rep. 
I;  SUrr  T.  Long  Jim,  227  U.  S.  613,  67 
L.  ed.  070,  33  Sup.  Ct.  Rep-  3EB)  are  cited 
to  the  effect  tbat  Indian  treaties  and  acts 
to  which  the  Indians  must  give  consent  be- 
fore tbey  berome  operative  must  be  inter- 
preted so  as  to  conform  to  the  understand- 
ing of  tbe  Indians  as  to  the  meaning  of 
the  terms  used.  The  justice  and  propriety 
of  this  method  of  interpretation  are  obvious 
and  essential  to  the  protection  of  an  un- 
lettered race,  dealing  with  those  of  better 
education  and  skill,  themselves  framing 
contracts  which  the  Indians  are  induced 
to  aign.  Rut  the  l^islation  here  in  ques- 
tion ia  not  In  the  nature  of  contract,  and 
oontalns  no  provision  that  make*  it  effectual 
only  upon  consent  of  the  Indians  whose 
rights  and  privileges  are  to  be  affected. 
Evidently  this  legislation  contemplated  in 
some  measure  the  rights  of  others  who 
might  deal  with  the  Indians,  snd  obviously 
was  intended  to  enlarge  the  right  to  acquire 
aa  well  as  to  part  with  lands  held  in  trust 
for  the  Indians. 

The  government  refers,  in  support  of  its 
contention,  to  reports  of  congressional  com- 
1S«4 


mitteea,  showing  after  effecta  of  tUs  Itf- 
islation,  which  waa  followed,  aa  the  reporta 
tend  to  show,  by  improvident  tales  aod 
encumbrancea  of  Indian  landa  aad  waatefol 
extravagance  in  the  disposition  of  the  pro- 
ceeds of  tales,  resulting  in  suffering  to  tha 
former  proprietors  of  the  landa  aold  aBd 
mortgaged.  But  [260]  tbeae  after  dfecta 
can  have  little  weight  in  determining  tt* 
meaning  of  the  legislation,  and  certainly 
cannot  overcome  tJie  meaning  of  plain  words 
used  in  legislative  enactments.  If  the  etfeet 
of  the  legislation  has  been  disastrooa  to  the 
Indians,  that  (act  will  not  justify  the  courts 
in  departing  from  the  termt  of  the  act  as 
written.  If  the  true  eonatruction  haa  beeo 
followed  with  harah  consequeneea,  it  cannot 
influence  the  eourta  in  administering  the 
law.  He  responsibility  for  the  jnatice  or 
wisdom  of  legislation  reats  with  the  Con- 
gress, and  it  is  the  province  of  the  courts 
to  enforce,  not  to  make,  the  laws.  St 
Louis.  I.  M.  A.  8.  B.  Co.  v.  Taylor,  210  U. 
3.  231,  294,  52  L.  ed.  1001,  10(17,  2S  Sap. 
Ct.  Hep.  eia,  21  Am.  Neg.  Rep.  464;  United 
States  ex  rel.  Texas  Portland  Cement  Co.  v. 
McCord,  233  U.  S-  16T,  163,  ante,  SS3,  897, 
34  Sup.  Ct.  Rep.  650. 

The  government  further  insista  that  its 
interpretation  of  the  act  is  conaistent  with 
its  policy  to  make  competency  the  teat  ol 
the  right  to  alienate,  and  tbat  the  legisla- 
tion in  question  proceed!  upon  the  theory 
tbat  those  of  half  or  more  white  blood  are 
more  likely  to  be  able  to  take  care  of  them- 
selves in  making  contracts  and  disposing 
of  their  lands  than  those  of  lisscr  admix- 
ture of  such  blood.  But  the  policy  of  the 
government  in  passing  legislation  ia  oftM 
an  uncertain  thing,  as  to  which  varying 
opinions  may  be  formed,  and  may,  as  it 
the  fact  in  this  case,  afford  an  onatable 
ground  of  statutory  interpretation.  Haddea 
V.  The  Collector  (Hadden  v.  Barney),  fi 
Wall  lOT,  111,  18  U  ed.  C18,  619.  And 
again,  Congress  has  in  other  legislation  not 
hesitated  to  place  full-blood  Indiana  in  one 
claaa  and  all  others  in  another.  Uarehje 
Tiger  t.  Western  Invest.  Co.  S!21  U.  8.  88fl, 
65  L.  ed.  738,  81  Sup.  Ct.  Rep.  67S.  Ia 
that  ease  this  court  had  occasion  to  deal 
with  certain  icctiona  of  the  act  of  April 
20,  IS06  (34  StaL  at  L.  137,  chap.  1876), 
providing  that  no  full-blood  Indiaii  of  cer- 
tain tribes  should  have  power  to  alienate 
or  encumber  allotted  landa  tor  a  poriod  of 
twenty-live  years,  unleaa  restrietiont  ware 
removed  by  act  of  Congress.  By  {2^  of 
tbe  act  all  adult  beira  of  deceased  Indiana 
were  given  the  right  to  convey  their  landi^ 
but  for  the  last  aentence  of  the  aeetion, 
which  kept  full-blood  [261]  Indiana  to  thtlr 
right  to  convey  under  the  superviiion  of  tke 
Secretary  d  the  Interior.  ~ 
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adult  hein  of  uij  deceased  Indiin  other  than 
»,  full  blood  might  convej,  but  the 
blood  only  with  ths  approval  of  the  S< 
tary  of  the  Interior.  In  this  important 
proriiion  the  reatrictiona  were  removed  aa 
to  all  claasea  of  Indiana  other  than  full 
blood*.  In  other  words,  there  aa  here,  the 
InJiaiim  wcre  divjdcd  into  two  elaaseB, — full 
blooda  in  one  elaaa  and  all  other*  in 
aeeond   elaaa. 

Furthermore,  tiie  appellees'  conatniction 
aeeoida  with  the  departmental  conatruction, 
•a  ahown  by  the  facta  itipulated.  Buch 
wai  the  eonatruetion  given  by  the  Indian 
Commiaaioner  to  the  treaty  of  September  30, 
1854,  10  Stat,  at  L.  1109,  wherein  provision 
waa  made  for  mixed-blood  Indians  among 
the  Chippewas,  and  the  Indian  agent  at 
Detroit,  Michigan,  wae  instructed  by  the 
Indian  Cotnmisaioner  that  the  term  "mixed 
blood"  had  been  construed  to  tae&n  all  who 
are  identified  ae  having  a  mixture  of  Indian 
and  white  blood.  Such  waa  the  interpreta- 
tion of  the  Department  of  Interior,  in  tlie 
first  place,  at  least,  in  administering  tLie 
m^tttr  under  the  Clapp  amendment.  It  is 
true  tbat  the  government  .representative* 
■t  Detroit,  Minnesota,  were  of  the  opposite 
opinion,  (or  the  reaaona  we  have  stated 
above,  and  that  the  Second  Assiatant  Com- 
mi*«ioner,  in  his  reply,  ^hile  reaching  the 
ooncluaion  we  have,  stated  that  he  would 
confer  with  the  Department  of  Justice. 

While  departmental  construction  of  the 
Clapp  amendment  does  not  have  the  weight 
which  such  ooDstruction*  aometimes  have 
in  long-continued  oliEurvance,  nevertheless 
U  la  entitled  to  consideration, — the  early 
sdmintftratioQ  of  that  amendment  showing 
the  interpretation  placed  upon  it  by  oom- 
petent  men  having  to  do  with  ite  enforce- 
ment. The  conviction  is  very  strong  that 
if  Congress  intended  to  remove  restrictions 
only  from  those  who  had  half  white  blood  or 
more,  it  would  have  inserted  in  the  [262] 
act  the  words  neeeisary  to  make  that  inten- 
tion clear;  that  is,  we  deem  this  a  ease  for 
the  application  ol  the  often  expressed  eonsid- 
aratitm,  aiding  Interpretation,  that  if  a  giv- 
en  eonstruetion  was  Intended,  it  would  have 
been  easy  for  the  legislative  body  to  have 
■zpreased  it  in  apt  terms.  Farrington  *. 
Tennessee,  96  U.  S.  679,  689,  24  h.  ed.  G68, 
HI;  Union  Nat.  Bank  v.  Matthew*,  98  U. 
S.  S81,  627,  25  L.  ed.  188,  189;  Tompkin* 
T.  Uttle  Rock  ft  Ft.  S.  R.  Co.  IZ5  U.  B. 
109,  187,  31  L.  ed.  615,  624,  8  Sup.  Ct. 
Rep.  782)  United  States  v.  Lexington  Mill 
k  Elevator  Co.  232  U.  S.  399,  410,  ante, 
SH,  642,  34  Sup.  Ct.  Rep.   337. 

"CoDgre**  was  very  familiar  with  the  ajt- 
OAtion,  the  subject  having  been  before  it  in 
many  debates  and  discussion*  concerning ' 
Indian  alTura.  Tbla  waa  a  reaervation  ia- 
iS  Ih  ed. 


habiled  by  Indiana  of  full  blood  and  others 
of  all  degrees  of  mixed  blood,  some  with  a 
preponderance  of  white  blood,  others  with 
less,  and  many  with  very  little.  If  Con- 
gress, having  competency  In  mind,  and  that 
alone,  bad  intended  to  emancipate  from 
the  prevailing  restriction  on  alienation  only 
those  who  were  hall  white  or  more,  by  a 
few  simple  words  it  could  have  ejected  that 
purpose.  We  cannot  believe  that  such  was 
tbe  congressional  intent,  and  we  are  clearly 
of  opinion  that  the  courts  may  not  supply 
the  words  which  Congress  omitted.  Nor 
can  such  eourse  be  induced  by  any  consider- 
ation of  public  policy  or  the  desire  to  pro- 
mote justice,  if  sud  would  he  its  effect,  in 
dealing  wiUi  dependent  people. 

We  reach  the  conclusion  that  the  Circuit 
Court  of  Appeala  rightly  construed  this 
statute,  and  ita  decrees  are  affirmed. 


(See  B.  C.  Reporter's  ed.  263-260.) 

Appeal  —  from  circuit  court  of  appeMle 
^  bankruptcy  coae. 

1.  A  controversy  in  bankruptcy,  appeal- 
able under  the  Judicial  Code,  |  128  1 38 
Stat,  at  L.  1133,  chap.  231,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  103),  to  the  circuit 
court  of  appeals,  and  thence  to  the  Federal 
Supreme  Court,  was  not  initiated  by  an 
attempted  intervention  in  a  summnry  pro- 
ceeding  in  a  court  of  ancillary  jurisdiction 
to  restore  certain  property  of  bankrupts  in 
the  custody  of  those  having  no  right  to  it 
to  the  bankruptcy  court  of  original  juris- 
diction, where  tbe  interveners  claim  solely 
under  alleged  assignments  of  the  property, 
made  after  the  filing  of  the  petition  in  the 
bankruptcy  proceedings  in  tbe  original  ease. 
(For  other  cases,  see  Appeal  sod  Btror,  804, 

SOB.  In  Disest  Bnp.  cL  1908.1 

Appeal  —  motion  to  dismiss  —  prenia- 
tnrltr  —  record  not  printed. 

2.  A  motion  to  dismiss,  for  want  of  Juris- 
diction,  an  appeal  to  the  Federal  Supreme 
Court  from  a   circuit  court  of  appeala,  is 

premature  because  the  record  haa  not 


Note. — On  appellate  jurisdiction  of  Fed- 
eral Supreme  Court  over  eircnlt  eonrta  of 
appeals — see  note  to  Bagley  v.  General  Fire 
'^xtinguisber  Co.  63  L.  ed.  U.  S.  600. 


to  James  *.  Stone,  67  L.  ed.  U.  8.  673. 

On  the  praetioe  and  procedure  governing 
the  transfer  of  causes  to  the  FMeral  Su. 
preme  Court  on  writ  of  error  or  appeal — 
lee  noU  to  Wedding  r.  Ueyler,  66  LJLA. 

^'''  D,9,„z^bX;OOglc   "" 
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bcMi  printed,  where  the  Supreme  Court  is  MeiarB.  H,  Gnneres  Datonr  and  KdwiB 

•ufficientlj   tdviied   u   to  the  sitnatloD  ol  T.  Rice  Bubmitted  the  eaiue  lor  appdleM: 

the  i!»Be  Irom  a  printed  traiueript  ot  the  TIiiB    U   a    "proceeding    in    tMBkruptcT" 

pr<>eeeding«  in  the  dUtriet  court  to  dUpoBe  „it,,i„  j^e  meaning  and  intendment  ol  the 

^  Uje  motion  without  doing  injuatlee  to  tl>e  t^kruptcy  statute:  a.  distinguiahrf  from  a 

iFor'Sher  cawa,  ■■■  Appeal  and  Brrot.  Til.  t.  "controverey  in  bankruptcy." 

in  Digest  anp.  CL  IwiB.l  Mueller  v.  Nugent,  184  U.  6.  1,  M  L.  ad. 

409,  22  Sup.  CL  Bep.  269;  Re  Frnnlclin  8nit 

[No.  1012.]  4  SIcirt  Co.  197  Fed.  5SB;  Rb  Friedman,  S8 

C:  C.  A.  306,  161  Fed.  260;  Re  Norrii^  ITT 

Submitted  May  4,  1014.    Decided  June  8,  Fed.  SB3;  Re  Weinreb,  Ta  C.  C.  A.  BOB,  148 

1914.  F«d.  243;  Re  Frankfort,  144  Fed.  721. 

It  would  eeem  that  the  judpnrait  of  the 

APPEAL  from  the  United  State*  Circuit  dlatrtct  court  should  have  been  reviewed  in 

Court  of  Appeala  for  the  Fiftli  Circuit  the  circuit  court  of  appeala  upon  a  petition 

to  review  a  decree  which  affirmed  a  decree  for  review,  and  that  the  decree  of  the  dr- 

oi  the  District  Court  for  the  Kaatem  Die-  cuit  court  of  appeals  upon  auch  petition  to 

trict  of  Louisiana,  diamiMing  a  petition  in  review  ie  final,  and  not  subject  to  refiew  in 

intervention  in  an  ancillary  bankruptcy  pro-  this  court.     Notwithstanding  the  lart  that 

ceeding.      Diamisaed   for   wanf  of  jurladic-  the  review  in  the  court  of  appeals  nss  on 

tion.  'PP^al,  It  was  proper  to  conaider  the  same 

See  same  case  below,  211  Fed.  326.  aa  on  petition  for  review. 

The  facU  are  sUted  in  the  opinion.  Holden  v.  Stratton,  191  U.  8.  US,  48  L. 

„          ,    ,               „     .^  o  ed.  116,  24  Sup.  Ct  Rep.  4S. 

Messrs.  Henry  K>.  liazaruB,  David  Sess-  '             '^               ' 

ler,    and    GIrnult   Farrar    submitted   the  ^^^5,    „^     j^^^.^               deliYef«i   the 

cause     for     appellants.     Me^rs.     Herman  „„;„[„„  „[  y,^  ^^^. 

Michel  and  Eldon  S.  Lawrus  were  on  the  .^^^.^   j,  ,  ^^^j^^  ^^  ^j^^   ^j^  ^pp^, 

•"■''.            .   ,        .     .  ^-  ,-  "f  Laiarus,  Michel,  *  lAsams,  iatervenen 

rhis  court  has  jurisdiction.  j„  ^  ^^ain  bankruptcy  proceeding  in  th. 

Houghton  r.  Burden.  228   U^  8.  161,  57  ^,^,^.^  ^^^  ^  the'^JSiUd  SUtJfor  the 

L.  ed.  780    83  Sup.  Ct  Rep.  491;  Greey  ,  ^^^^^^    ^.^.^   ^^    Louisiana,    where   th. 

Dockendorff,  23J    U.   S.  fil3.  antc^  339,   34  i„tcrvcning    petition    was    dis;,ia.ed     (iOS 

Snp.   Ct.   Rep.    168;    Knapp   v.   Milwaukee  p^     ^^jj"   ^j^j^    ^^^^^                j^^ 

Trust  Co.  21B  U    S.  64S.  64  L    ed.  810,  30  j  ^^  ^.^  ^,^^^  ^„^^  ^,                  ^^ 

Sup.  Ct.  Rep.  412;   Eewit  v.  Berlin  Mach.  ^he  fifth  circuit  (211  Fed.  326).    The  ^nt«^ 

Works,  104  U.  S.  206,  48  L.  «i.  086,  24  Sup.  ,,„,„   „,„   ,„^pt   ^^   bring  the"  ^to 

Ot.  Bep.  690.            .  ^     .       ^            V    ..    1  ***'■  <"""■»  *^  appeal  on  the  ground  that  the 

No  print-d  record  having  been  submitted  judgment   of   the   circuit   court   of   appeal! 

to  appellanU  or  to  the  court,   the  motion  ,,,  „^^  g^,,  ;„  j^^  proceeding 

to  dismiss  or  afflrm  should  be  denied,  or  be  The  lacU  are  not  materially  in  dispute. 

postponed  until  the  regulaj-  hearing  of  this  ^„j_  „  ,„„„a  by  both  the  district  court  and 

cause.  the  circuit  court  of  appeala,  appear  to  be; 

Power  T.  Baker,  118  U.  S.  710.  28  L.  ed.  A„tonio   Musics   and    Philip    Musics   wer. 

825,  5  Sup.  Ct.  Rep.  361;  Crane  Iron  Co.  v.  p^rtr-era   in  trade  undor  the   firm  name  of 

Hoagland.  108  U.  S.  6,  27  L.  ed.  630,  ]  Sup.  ^_  Musics  &  Son,  importers  of  hair  in  tli. 

Ct.  Rep.  17  i  St  Louis  Nat.  Bank  v.  United  ^jty  of  New  York.    They  liad  become  larmlr 

States  Ins.  Co.  100  U.  S.  43.  25  L.  ed.  547;  indebted,  and  on  the  IBth  of  March,  IBIS,  a 

Waterville  r.  Van  Slyke,  115  U.  S.  290,  29  tjti^^    [„    involuntary    bankruptcy    wm 

L.  ed.  408,  6  Sup.  «.  Rep.  39.  fi,^d  i„  y,e  district  court  of  the  Dniled 

A  motion  to  affirm,  coupled  with  a  motion  sutes    for    the    southern    distriet    of   New 

to  dismiss,  wiU  not  be  enterUincd  nnlcsa  York   against   the   firm  and  the   individnat 

there  is  color  of  ground  in  the  motiwi  to  members   thereof,   and   a   receiver   was  ap- 

^■B'B>">'  pointed  of  the  bankrupt  estate,  the  partner 

Chanute  v.  Trader,  132  U.  8.  213,  33  L.  ghlp   and   iU   members   being   aubaeqnentlj 

ed.  346,  10  Sup.  Ct  Rep.  67.  adjudicated   bankrupt*.     On   the  same  dsj 

The  question  of  jurisdiction  in  this  case  the   petition   was   filed   the   bankrupts  and 

cannot  be  determined  without  opening  the  Arthur   Mueica   were   arrested  a*   fugitivM 

record  and  looking  into  the  merits  ol  the  from  justice   in  the   city   of   New  Drlesns, 

controversy;   and  hence  the  motion  to  dis-  and    Lucy    Grace    Muaica    waa    held   a*   s 

mias  should  l>e  denied,  or   relerred  to  the  material  witness.     Upon   seardi   there  wit 

hearing  on  the  merita.  found    upon  their   persons.   Tariously  dis- 

Lynch  v.  DeBamal,  131  U.  S.  Zdv,  App.  tribiited    among    them    and    concealed   it 

and  IB  L.  ed.  396.  divers  tvays,  about  176,000  ia  Buney,  and 
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notM,  murtgagea,  and  Insurance  polieiei 
•mounting  in  value  to  Mine  950,000  more. 
Witbont  going  into  detail,  upon  the  mi- 
miMions  of  tlie  parties  it  became  perfectly 
apparent  that  the  property  in  question  be- 
longed to  the  bankrupt  estate.  The  district 
•out  for  the  eastern  district  of  Louisiana, 
upon  petition,  confirmed  the  receiver  [866J 
•B  temporary  receiver  of  that  court,  and  di- 
rected that  all  the  property  be  turned  over 
to  him,  to  be  transmitted  to  the  truBtee  or 
trustees  in  bsnkruptey  of  A.  Musics  t  Son, 
elected  and  qualified  in  the  district  e 
for  the  Bouthcrn  district  of  New  York,  to 
l>e  disposed  of  under  and  subject  to  the 
orders  of  that  court. 

While  the  Musicas  took  the  case  to  the 
Circuit  court  of  appeals,  no  appeal  has  been 
sued  out  by  them  to  this  court,  and  the 
only  questions  here  concern  the  interven- 
tion of  LfEaruH,  Michel,  &  LszaruS,  who, 
on  April  28,  1013,  filed  an  intervening 
petition  in  the  district  court  for  the  eastern 
district  of  Louisiana,  claiming  115,000  as 
attorney  fees  for  services  rendered  the 
Muaicas  in  the  proceedings  against  them 
in  the  courts  of  Louisiana  to  protect  their 
property  rights  and  possession,  and  for 
sttrrices  to  be  rendered  in  representing 
them  in  proceedings  in  New  York,  if  their 
services  were  there  required.  The  decree 
of  the  district  court,  which  wss  adlTmed  in 
Uie  circuit  court  of  appeals,  dismissed  the 
petition  in  intervention  of  LacsTUS,  Michel, 
A  LoEarus,  reserying  their  right  to  assert 
whatever  claim  they  may  have  in  the  bank- 
ruptcy court  of  original  and  primary  juris- 
diction. 

The  filing  of  the  petition  and  adjudica- 
tion in  the  bankruptcy  court  in  New  York 
hrougtit  the  property  of  the  bankrupts, 
wherever  situated,  into  cvitodia  legit,  and 
It  was  thus  held  from  the  date  of  the  filing 
of  the  petition,  so  that  subsequent  liens 
could  not  be  given  or  obtained  thereon, 
nor  proceedings  had  in  other  courts  to  reach 
the  property,  the  court  of  original  juris- 
diction having  scquired  the  full  right  to 
administer  the  estate  under  the  bankruptcy 
law.  Muller  v.  Nugent,  184  U.  8.  1,  4S 
L.  ed.  403,  22  Sup.  Ct.  Sep.  260;  Acme 
Harvester  Co.  v.  Beekman  Lumber  C-j.  222 
U.  S.  300,  66  L.  ed.  208,  32  Sup.  Ct.  Rep, 
BB.  Under  clause  3  of  |  2  of  the  bank- 
ruptcy act  of  1808  (30  SUt.  at  L.-  544, 
chap.  MLU.  S.  Comp.  SUt  1901,  p.  3418) 
the  receiver  in  the  original  case  would  have 
had  the  right,  acting  under  authority  of  the 
court  to  take  potseaaion  In  a  summary  [SS7] 
proceeding  of  the  bankrupts'  proper^,  found 
•a  was  this,  in  possession  of  those  admitted- 
ly holding  it  tor  the  bankrupts,  Knd  to  hold 
the  property  until  the  qualification  of  the 
trustee,  or  until  the  bankruptcy  petition 
BS  L.  ed. 


should  be  dismissed,  if  that  should  happen. 
Bryan  v.  Bernheimer,  181  U.  8.  188,  4S 
L.  ed.  814,  21  Sup.  Ct.  Rep.  fiSTi  Mueller 
V.  Nugent,  supra.  Prior  to  the  amendment 
of  June  2G,  1010  (38  8tat.  at  L.  838,  chap. 
412,  U.  8.  Comp.  SUt.  Supp.  IBll,  p.  1493), 
this  court  had  held  that  in  cases  where  the 
bankruptcy  court  of  original  jurisdiction 
could  itself  make  a  summary  order  for 
the  deliver;  of  property  to  the  trustee  or 
receiver,  the  court  of  ancillary  jurisdic- 
tion could  do  so  (Babbitt  v.  Dutcber,  216 
U.  S.  102,  54  L.  ed.  402,  30  Sap.  Ct.  Rep. 
372,  17  Ann.  Cns.  DO))),  and  by  clause  20, 
added  to  ;  2  by  the  amendment  of  June  25, 
1910,  the  bankruptcy  courts  were  specifical- 
ly given  ancillary  jurisdiction  over  persons 
or  property  within  their  respective  terri- 
torial limiU  in  aid  of  •  trustee  or  receiver 
appointed  in  any  court  of  bankruptcy.  Un- 
der this  amendment  there  can  be  no  ques- 
tion that  the  district  court  in  Louisisna 
had  authority  to  appoint  a  receiver,  and  to 
take  summary  proceeding*  for  the  restora- 
tion of  the  bankrupU'  estate,  which  was  in 
the  custody  of  people  having  no  right  to  it, 
in  order  that  the  same  might  be  turned  over 
to  the  bankruptcy  court  having  jurisdiction 
tor  administration.  Under  the  circum- 
stances here  shown,  there  can  be  no  ques- 
tion that  this  suthority  was  properly  exer- 
cised in  this  case. 

The  property,  when  seised,  was,  by  virtue 
of  tbe  terms  of  the  bankruptcy  act,  held 
for  and  to  be  turned  over  to  the  court  of 
original  jurisdiction,  and  no  right  could  be 
acquired  in  it  by  assignment  subsequmt  to 
the  filing  of  the  petition  which  would  de- 
feat this  purpose.  Such  assignment  was  a 
mere  nullity,  properly  disregarded  by  the 
bankruptcy  court,  and  notwithsUnding 
which  it  could  direct  the  delivery  of  the 
bankrupts'  property  to  the  reeeivcr  by  sum- 
mary order.  Babbitt  v.  I}utcher,  supra. 
There  is  no  contention  that  Lasarus,  Michel, 
t  Lacarus  had  any  lien  upon  this  property 
at  the  time  of  the  apprehension  [268]  of  the 
parties  and  tbe  seiEure  of  the  property. 
Whatever  righU  they  had  are  asserted  to 
arise  by  virtue  of  the  assignments  made 
April  1,  1913,  and  after  tbe  filing  of  the 
original  petition  in  bankruptcy. 

For  as  attorn«7  fee  for  services  to  be  ren- 
dered in  contemplation  of  bankruptcy  tbe 
act  makes  specific  provision  in  subdivision 
d  of  )  60,  and  the  amount  thus  attempted 
to  be  used  in  contemplation  of  bankruptcy 
proceedings  Is  subject  to  revision  In  the 
court  of  original  Jurisdiction,  and  not  else- 
where. See  Tte  Wood  k  Henderson,  210  U. 
8.  24B.  52  L.  ed.  1046.  28  Bnp.  Ct.  Rep.  621. 

The  contention  of  the  appellant*,  and  th* 
proposition  upon  which  they  raty  to  eus- 
Uin  jurisdiction  in  this  ebtut,  b  that,  by 
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their  InteirentioD  in  the  proceeding  in  tiie 
United  States  district  court  in  Louiiiana, 
tiiej  ioitifttcd  %  contioversj  in  the  bank- 
rupted proceeding  which  la  appealable  to 
thia  Mart  from  the  circuit  court  ol  appeals, 
a*  are  ordinary  caaea  in  equity  where  origi- 
nal jnriadiction  doea  not  rest  on  diverse 
dtizenahip  entirelj  (Judicial  Code,  g  128 
[Se  Stat,  at  L.  1133,  chap.  231,  U.  S.  Camp. 
But.  Supp.  191],  p.  193]}.  To  mainUin 
that  propoaitioQ  He  wit  t.  Berlin  Mach. 
Work*,  1S4  U.  S.  290,  48  L.  ed.  988,  24  Sup. 
Ct.  Rep.  690;  Coder  v.  Arts,  213  U.  S.  223, 
B3  L.  ed.  772,  29  Sup.  Ct.  Kep.  43S,  16  Ann. 
Caa.  1008;  Knapp  v.  Milwaukee  Truat  Co. 
218  U.  B.  545,  64  L.  ed.  810,  30  Sup.  Ct. 
Kep.  412;  Houghton  t.  Burden,  228  V.  S. 
161,  67  L.  ed.  7B0,  33  Sup.  Ct.  Rep.  491, 
and  eaaea  of  that  character,  are  cited.  In 
those  cases  it  was  held  thai  controversies 
arising  in  bankruptcy,  in  the  nature  of 
plenary  suits,  concerning  property  claimed 
by  othera  than  the  bankrupt,  do  not  come 
under  the  sp«cial  provisions  of  the  bank- 
ruptcy act  governing  petitions  for  review 
and  appL-als,  but  take  the  course  of  ordinary 
cases  in  equity,  and  are  not  Snal  in  the  cir- 
cuit court  of  appeals  where  other  cases  of 
a  similar  character  would  not  be. 

The  bankruptcy  act  provides  for  review 
under  S  24b  of  administTstive  orders  and 
decrees  in  the  course  of  bankruptcy  proceed- 
ings which  are  not  made  specially  appeal- 
able under  §  26a.  And  oontroversiea  arising 
in  bankruptcy  proceedings,  of  the  character 
of  which  we  [S69]  bare  spoken,  under 
g  24a,  are  appealable  like  other  equity  cases. 
Sec  Re  Loving,  224  U.  S.  183,  56  L.  ej.  725, 
32  Sup.  Ct.  Rep.  416.  In  this  case  the  merely 
ancillary  jurisdiction  invoked  in  the  seizure 
of  this  property  in  the  hands  of  those  hold- 
ing it  for  the  bankrupts  was  in  a  mere  sum- 
mary proceeding  in  bankruptcy,  and  its 
character  could  not  be  changed  or  its  Juris- 
diction enlarged,  by  ths  attempted  inter- 
vention of  Lazarus,  Michel,  ft  Idzarus  un- 
der alleged  assignments  of  the  property, 
made  after  the  filing  of  the  petition  in 
bankruptcy  proceedings  in  the  original  case. 
We  think  the  district  court  was  right  in 
holding,  and  the  circuit  court  of  appeals 
right  in  affirming  its  decision,  that  what- 
ever claim  Laiarus,  Michel,  ft  Idsarus  had 
under  the  circumstances  here  shown  must 
be  asserted  in  the  court  of  original  jurisdic- 
tion. The  attempted  Intervention  in  th'; 
ancillary  proceeding  did  not  give  jurisdic- 
tion over  a  controversy  in  bankruptcy  ap- 
pealable under  the  Judicial  Code  to  th; 
court  of  appeals,  and  thence  to  this  court. 
This  conclusion  must  result  in  the  dismissal 
of  the  attempted  appeal  here. 

It  is  contended,  however,  that  this  motion 
is  prematura,  t>e(!anac  the  record  in  this  casv 
1I0« 


has  not  been  printed.  It  la  tnie  that  ordi- 
narily such  motions,  made  before  the  record 
ii  printed,  must  be  accompanied  by  a  state- 
ment of  facts  upon  which  they  rcat,  or  by 
printed  copies  of  so  much  of  the  record  as 
will  enable  the  court  to  understand  the  eaae^ 
Under  the  present  practice  it  is  permis- 
sible to  flle  the  record  printed  in  the  eoort 
below,  and  we  have  a  printed  transcript  of 
the  proceedings  in  the  district  court,  la 
this  printed  record  matters  which  the  brieti 
do  not  dispute  are  shown,  and  we  think  we 
are  sufficiently  advised  aa  to  the  situation 
of  the  case  to  dispose  ol  it  now  without 
doing  injustice  to  ths  parties.  St.  Louis 
Nat.  Bank  v.  United  SUtes  Ins.  Co.  100  U. 
B.  43,  25  L.  ed.  647. 

We  reach  the  conclusion  that  this  ^pcal 
must  be  dismissed. 


[STO]  STONE,  SAND,  ft  GRAVEL  OOH- 
PANY  and  American  Surety  Company  of 
New  York,  PlfTs.  in  Err., 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  270^80.) 


Damages   —   contract   for   pnblio  mnt 

—  C'Xcess  COM  of  reletting. 

The  exclusive  measure  of  damagea  in  ease 
the  government  annuls  a  contract  for  pnblir 
work  because  of  the  contractor's  failure  to 
commence  the  work  by  a  stipulated  day  is 
to  be  found  in  a  provision  in  such  contract 
that  the  contractor  shall  forfeit  all  moneys 
and  retained  percentages  due  or  to  become 
due  under  the  contract  upon  the  giving  of 
notice  of  annulment  in  case  he  fails  to 
commence  the  performance  of  the  work  on 
the  day  specified  therein,  or,  having  com- 
menced the  work,  fails,  in  the  judgment  of 
the  engineer  in  charge,  to  prosecute  the 
eamc  faithfully  and  diligently,  and  the 
government  therefore  cannot  recover,  as 
damages  suetMned  by  reason  of  ths  con- 
tractor's  default,  the  esoess  coat  of  re- 
letting the  contract. 
[For  other  cases,  see  Damacea,  TI.  b.  In  Dl- 


sest   Sop.  Ct.  leos.] 


[No.  302.] 


IN  ERROR  to  the  United  SUtea  (Srenit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which,  on  a  aeeoad 
writ  of  error,  alTIrmed  a  judgment  of  the 
Circuit  Court  for  the  Eastern  District  of 
Louisiana  in  favor  of  the  United  States  in 
a  suit  to  recover  from  a  public  oontraetor 
and  its  surety  the  excess  cost  of  relettin| 
the  contract  after  the  contractor's  de&olL 
Reversed  and  a  new  trial  %warded. 


8T0MK,  SAND,  A  OKAVBL  CO.  v.  UNITED  8TA1X8. 


8m  MMOe  ckM  betow  oo  Ant  writ  of  error, 
100  C.  C.  A.  651,  177  Fed.  S21;  on  Mcond 
writ  of  «rroT,  1I&  C.  C.  A.  262,  196  Fed.  OS. 

Hw  fkcta  kre  stated  id  the  opinitm. 

Mr.  WllllMn  HaraluUI  BulUtt  Krgued 
tlw  uiue  and.  with  MesarB.  Henry  C.  Will- 
eea.  uid  T.  ll.  Miller,  Died  a  brief  for  plaio- 
tiifi  in  error: 

Thli  case  tunii  upon  the  right*  of  the 
parties  under  a  stAodftrd  printed  form  of 
coDtiact  prepared  and  in  general  use  b;  the 
United  State*;  and  lience,  in  case  of  doubt, 
■hould  b«  construed  most  atrongi;  against 
it. 

United  State*  t.  O'Brien.  S20  U.  S.  321, 
327,  328,  E5  L.  ed.'  4S1,  484,  48S,  31  Sup.  Ct. 
Bep.  iOQ;  Noonan  t.  Bradley,  G  Wall.  394, 
407,  IB  L.  ed.  767,  761;  Garrison  v.  United 
State*,  7  Wall.  688,  6e0,  19  L.  ed.  277,  278; 
Ki^al  Ins.  Co.  t.  Martin,  162  U.  S.  149,  165, 
48  L.  ed.  385,  390,  24  Sup.  Ct.  Bep.  247; 
Texa*  A  P.  B.  Co.  v.  Beisa,  183  U.  S.  021, 
026,  46  L.  ed.  358,  360,  22 .Sup.  Ct.  Sep.  252; 
CbriBtiaii  V.  Yint  Kat.  Bank,  M  C.  C.  A, 
S3,  155  Fed.  708;  Farrelly  v.  United  SUte^ 
86  C.  0.  A.  630,  15a  Fed.  674;  Mt.  Vernon 
Refrigerating  Co.  v.  Fred  W.  Wolf  Co.  110 
C.  C.  A.  200,  188  Fed.  ]08. 

It  i*  precisely  the  same  clause  that  «*£ 
construed  in  United  SUtes  t.  O'Brien,  220 
U.  S.  321,  55  L.  ed.  481,  31  Sup.  Ct.  Rep. 
406,  and  the  construction  then  given  it 
should  be  either  authoritatively  controlling 
or  ctmcluslvely  persuaaiTc  here. 

United  States  t.  Harvey  Steal  Co.  227  U. 
S.  166,  106,  67  L.  ed.  4B4,  466,  33  Sup. 
Ct  Rep.  268. 

A*  such  clauae  did  not  contain  any  pr». 
vUioD  for  charging  the  excess  cost  of  com- 
pletion against  the  contractor,  the  contrac- 
tor ahould  neither  be  charged  with  such  ex- 
ceaa  coat  (UuiUd  Sutes  v.  O'Brien,  220  U. 
8.  321,  327,  SS  L.  ed.  481,  484,  31  Sup.  CL 
Rep.  40t),  nor  receive  the  profit  from  a 
cheaper  completion  (Quinn  v.  United  State*, 
BD  U.  S.  30,  32,  26  L.  ed.  269,  270). 

The  United  SUtea  would  hav*  had  no 
right  to  rescind  or  refuse  to  permit  ttM  con- 
tractor  to  perform  further,  merely  because 
he  did  not  begin  on  January  24,  1900,  or 
eren  because  he  was  slow  and  it  *eemed 
likely  he  had  taken  too  big  a  Job,  and  could 
not  complete  It  within  the  contract  time. 

Kenedy  Town  k  Improv.  Co.  v.  First  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  136  S.  W.  668; 
Dinglqr  v.  Oler,  117  U.  S.  4BD,  602,  603,  2» 
L.  ed.  984,  987,  9S8,  8  Sup.  Ct.  Rep.  860; 
Smoofs  Case  (United  State*  t.  Bmoot)  IS 
WaU.  36,  40,  21  L.  ed.  107,  111;  Holt  v. 
United  Security  L.  Ins.  ft  T.  Co.  21  L.ILA. 
IV£.)  SB6,  and  note,  76  N.  J.  L.  686,  72  AtL 
Wl;  King  Iron  Bridge  t  Mfg.  Co.  *.  Bt 
Lonla,  10  L.R.A.  82S,  and  note,  43  Fed.  788; 


Brady  t.  Oliver,  41  LJLA.(N.8.)  <7  and 
not^  188  Tenn.  696,  147  B.  W.  113S,  Ann 
Ca*.  191 3C,  378. 

Wbai  the  United  States  annulled  the  eon- 
tract  and  retained  the  money  or  reserve  per- 
centage due  the  contractor,  then,  ipso  facto, 
the  United  States  aurdsed  the  sole,  eaclu- 
live,  and  entire  right  it  bad  under  tbe  oon- 
tract,  and  it  cannot  hold  the  oontractor  lia- 
ble for  the  excel*  coot  of  completing  th* 
work,  which  it  had,  by  annulment,  pro- 
hibited the  contractor  from  further  trying 
to  perform. 

Farrelly  t.  United  States,  88  C.  C.  A.  639, 
169  Fed.  674;  United  States  t.  O'Brien,  89 
C.  C.  A.  664,  103  Fed.  1022,  220  U.  8.  821, 
327,  66  L.  ed.  481,  484,  31  Sup.  Ct.  Rep. 
400. 

Tbe  torfeitura  of  retained  pay  1*  Hqni- 
dated  damages. 

United  State*  v.  O'Brien,  220  U.  S.  321, 
65  L.  ed.  481,  31  Sup.  Ct.  Rep,  400;  Craw- 
ford v.  Heatwole,  34  L.R.A.fN.B.)  687,  and 
note,  110  Va.  358,  60  S.  E.  46;  Hadler  v. 
Silverstone,  34  LJt.A.fN.S.)  1,  and  note,  66 
Wash.  159,  104  Fac.  166;  King  Iron  Bridge 
&  Ufg.  Co.  V.  St.  Louis,  10  LJt.A.  826,  and 
note,  43  Fed.  708;  K.  P.  Min.  Co.  v.  Jacob- 
son.  4  L.B.A.(N.S.)  765,  and  note,  30  Utah, 
116,  83  Fac.  728;  Sun  Printing  ft  Pub.  Auo. 
V.  Moore,  183  U.  S.  642,  669,  46  L.  ed.  366, 
380,  22  Sup.  Ct.  Rep.  240;  United  States  v. 
Bethlehem  Steel  Co.  206  U.  S.  106,  110,  61 
L.  ed.  731,  736,  27  Sup.  Ct.  Rep.  450. 

It  is  obvious  that  th*  present  case  Is 
wholly  different  from  those  cases  where  the 
employer  annulled  tbe  contract  because  the 
contractor,  although  itill  at  work,  had  not 
completed  tbe  work  by  tbe  time  specified 
(Philadelphia,  W.  ft  B.  R.  Co.  v.  Howard, 
13  How.  307,  14  L.  id.  167;  Qulnn  r.  United 
8tate^  9S  U.  B.  80,  25  L.  ed.  269;  Baer  v. 
Sleicher,  62  C.  C  A.  ^281,  163  Fed.  129: 
United  States  v.  MoOee,  171  Fed.  206) ;  or 
where  tbe  contractor,  failing  to  complete  the 
work  within  the  contract  time,  the  employer 
refused  to  let  him  continue  on  it  longer 
(United  States  v.  Gleason,  176  U.  S.  68S, 
44  L.  ed.  284,  20  Sup.  Ct.  Rep.  228);  or 
where,  before  the  time  for  completion  ar- 
rived, the  contractor,  having  done  some 
work,  absolutely  abandoned  the  work,  and 
the  employer  waited  until  after  the  .date 
specified  for  completion,  and  then  annulled 
it  (United  States  v.  McMuUen,  822  U.  S. 
480,  66  L.  ed.  269,  S2  Sup.  Ct.  Rep.  128; 
Hayea  v.  Nashville,  26  C.  C.  A.  69,  47  U.  8. 
App.  713,  SO  Fed.  641)  ;  or  where^  after  tbe 
time  for  completion  paased,  the  contractor 
abandoned  tbe  contract,  left  the  work  unfin- 
ished, and  the  employer  then  annulled  the 
Contract  (Graham  v.  United  State*,  231  U. 
S   474  68  L.  sd.  310, 84  Sup.  CL  Rqt.  148) ; 
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or  where  the  contractor  abaadODed  the  con-  burg,  Miisiuippi.    For  thii  work  the  United 

tract  at  unfio  and  refuaed  to  do  taj  work  8tat«i  tgreed  to  paj  8.49  oenta  per  cubit 

whatever  (United  States  v.  Grosjeati,  106  C.  ;ard  as  the  work  progreued,  and  the  ecn- 

C.  A.  673,  184  Fed.  593;  Sparhawk  t.  United  tractor  agreed  to  b^n  active  work  on  oi 

SUtes,  67  C.  C.  A.  274,  134  Fed.  720;  Gheaa-  before    December    6,    1896,    with    sufficint 

pckke  Transit  Co.  t.  Walker,  168  Fed.  860) ;  force  and  plant  for  an  output  of  not  leu 

or  where  the  contractor,  while  engaged  on  than  200,000  cubic  yards  per  manth,  to  b« 

the  work,  abandoned  and  repudiated  the  con-  increaied  on  or  before  January  5,  IMO,  to 

tract  before  the  time  for  completion  (Amer-  a  plant  adequate  tor  an  output  of  330,000 

ictn  Surety  Co.  t.  Woods,  46  C.  C.  A.  £82,  cubic  yards  per  month.    Subsequently,  upon 

106  Fed.  741).  application  of  the  contractor,  the  time  for 

It  Is  equally  unlike  those  cases  where  the  beginning  was  extended  to  January  24, 1900. 
contractor  abandoned  the  work  because  While  by  (2T5]  January  24th  the  contract- 
wrongfully  interfered  witb  by  the  othnr  par-  or  had  made  large  expenditures  in  pre- 
ty  (Anvil  Min.  Co.  v.  Humble,  1G3  U.  S.  640,  paring  to  commence  work,  it  had  not  on  that 
SB  L.  ed.  814,  14  Sup.  Ct.  Rep.  876,  IS  Mor.  day  assembled  the  necessary  force  or  plant. 
Min.  Rep.  97),  or  where  ths  employer  For  this  reason  the  Chief  of  Engineers  oa 
stopped  a  contractor  who  was  not  in  default  the  following  day  confirmed  a  prior,  antid- 
(United  States  v.  Beban,  110  U.  S.  338,  2B  patory  recommendation  of  the  engineer  in 
L.  ed.  168,  4  Sup.  Ct.  Rep.  81 ) ,  or  where  the  charge  that  the  contract  should  be  annulled, 
employer  annulled  the  contract  while  the  An  application  for  an  extension  of  time  was 
contractor  was  in  full  prosecution  of  the  denied  by  the  Secretary  of  War,  and  oa 
work,  with  no  Intention  of  abandoning  it  March  7,  ISOO,  formal  notice  was  given  to 
(American  Bonding  Co.  v.  United  States,  03  the  contractor,  aa  required  by  the  contract, 
C.  C.  A.  310,  167  Fed.  916).  that  it  had  failed  to  prosecute  the  work  of 

Solicitor  General  Davis  argued  the  eanae,  f^r""""'  '*"'  "'^  ««ordance  with  speci- 

and,  with  Mr.  Francis  H.  McAdoo,  Special  «=»*">"»    '"^    requiwmenU      .            .     ■and 

Assistant  to  the  Attorney  General,  «led  a  ^«  «'*  contract  is  hereby  annulled."    The 

brief  (or  defendant  in  error:  """"^  ""  "'•^*  "'  "  P""*  "'  ^^.4  cenU  per 

The  government's  right  of  action  on  the  <'"'""=    y"^-     ""^""B    "■     "<=««    «**    -^ 

breach  was  not  lost  by  annulling  the  con-  «228,201.91,    and    an    action    was    brought 

Iff^f^  and  judgment   had   against   the  contractor 

United  States  t.  McMulien,  222  U.  S.  460,  '""■  *'"''  ■•"°'  ""'"""  "  '=^'^"  *>'  »fl.2M«>. 

60  L.  ed.  26»,  32  Sup.  Ct.  Hep.  128;  United  °°  account  of  certain  voluntary  wort  of  an 

States  V.  O'Brien,  220  U.  S.  321,  65  L.  ed.  ««perimental  character,  which  sum  had  been 

481,  31   Sup.  (3t.  Rep.  40fl.  retained  by  the  United  States.     There  was 

The  measure  of  recovery  for  the  breach  ^'^  judgment  against  the  surety  company 

was  the  excess  cost  of  completing  the  work,  '»"  (76.000,  the  full  penalty  of  the  bond. 

and  waa  not  limited  to  liquidated  damages.  ""c  only  breach  of  contract  alleged  waa 

United  States  v.  Maloney,  4  App.  D.  C.  "*"  '"''"7  *<>  begin  active  operati^  on  the 

QOg  day  stipulated  with  a  plant  and  lorec  ade- 

.        ....   .  .                     -i     1  J           '^i      ,1  error   insiatcd   upon  here   is  that   the  con- 

Is  entitled  to  recover  actual  damaBCa  lor  the  ,„  j  ,          .       ^       ■    ,.    ..    .. 

^^^  .                                                   e  "   u.  .  c  tract,  for  such  a  breach,  limits  the  mesMure 

rS-mVcS"'*'  'AT  iiVu^rr  ^^^i^Te^-A^f-^'ors:\nTS: 

S?'^*."^^  ^-c'-  *^^."*=  '  ^IL"- A  *"■  «"*•  8«  -J"*  "  ^  become  due  under  the  iw. 

"*f;\***  «  i/  \?,  ?«■  f*^- «8=;  J""-"--"  tract,   »nd   that  the   conrt   below   arrsd  in 

V.  Allen,  78  Ala.  387,  66  Am.  Rep.  34;  Nor-  .Homing  „  damage,  the  «xoeas  cost  of  the 

rington  v.  Wright,  116  U.  S.  189,  20  L.  ed.  ^„k  ilder  the  ^tlng.            «•'""* 

388,  B  Sup.  Ct.  Rep.  12;  Pope  v.  Porter,  102  Th^  ^.^   „,   the   extract   which  give 

N.  y.  380,  7  N.  E.  304.  ,j^  to  Uj,  contcnUon  occur  in  the  standard 

Mr.  Justice  I<ar(an  delivered  the  opinion  form  of  contract  used  by  the  War  Dcpart- 

of  the  court:  ment,  known  aa  form  19,  and  are  the  same 

This  was  an  action  by  Uie  United  States  clauses  construed  by  this  court  in  United 

against  the  Stone,  Ssnd,  &  Gravel  Company,  States  v.  O'Brien,  2£0  U.  S.  321,  56  I^  ed. 

a   corporation,   hereinafter   styled   the   con-  481,  31  Sup.  Ct.  Rep.  408.    The  eUnaea  !■- 

tractor,  and  its  surety,  the  American  Surety  volved    for    purpoaea   of   reference   tnay   bs 

Company  ol  New  York,  to  recover  the  ex-  described  aa  olausea  A  and  B.    In  clause  A 

cess  cost  of  completion  of  a  certain  contract  [STS]   it  Is  expressly  provided  that  if  the 

for    excavating    7,500,000    cubic    yards    of  contractor  "fail  to  eommence  with  the  p«(- 

eai^h  within  certain  designated  localities  in  formance  of  the  work  on  the  day  apeeiilfd 

the  work  of  improving  the  haH>or*of  TJdcs-  herein,  or  shall.  In  the  Judgmcat  of  the  «■- 


1913. 
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gineer  in  cbarge,  t»U  to  proucute  faithfully 
and  diligently  the  work  in  accorduice  with 
tlic  ipeeificationa  and  requirementa  of  this 
contract,  then,  in  either  caoe  .  .  .  thi 
gineer  in  charge  ehall  have  power,  with  the 
■auction  of  the  Chief  of  Engineera,  to  a 
thia  contract  by  giving  notice  in  writing  tu 
that  effect  and   upon   tbe  givinjf 

of  anch  notice  all  money  or  reaerred  per- 
centage due  or  to  become  due  ...  by 
reaaon  of  this  contract  thall  be  and  becotni; 
forfrited  to  the  United  State!.  .  .  .'■ 
TIte  engineer  In  charge  la  thereupon  au- 
thorited,  if  an  immediate  performance  of 
the  work  "be,  in  hia  opinion,  required  by  the 
public  exigency,  to  proceed  to  provide  for 
the  aame  .  .  ."  aa  prescribed  in  9  3709, 
Rsvised  SUtutea  (U.  S.  Comp.  Stat  1001, 
p.  Z464). 

Following  clause  A  are  three  other  clauses 
dealing  with  changra  in  the  work,  cost  of 
extra  work,  and  liabilities  for  labor  and 
material  famished.  Then  comes  B,  which 
reads  aa  follows: 

"It  is  further  understood  and  agreed 
that  in  case  of  failure  on  tbe  part  of  the 
party  of  the  second  part  to  complete  thi 
contract  as  specilled  and  agreed  upon,  that 
all  sums  due  and  percentages  retained  shall 
thereby  b«  forfeited  to  the  United  States, 
and  that  the  aaid  United  States  shall  also 
have  the  right  to  recover  any  or  all  dam- 
ages due  to  such  failure  In  eircpss  of  thc 
Bums  so  forfeited,  and  also  to  recover  froni 
the  party  of  the  second  part,  as  part  of 
■aid  damages,  whatever  sums  may  be  ex- 
pended by  the  party  of  the  first  part  iii 
completing  the  said  contract,  in  excess  of 
the  price  herein  stipulated  to  be  paid  to 
the  party  of  the  second  part  for  completing 
the  aame." 

That  there  was  no  abandonment  of  the 
contract  by  the  plaintiRs  in  error  is  too 
plain  to  need  discussion.  Idirge  expendi- 
tures were  made  to  get  ready,  and  furthiT 
extensions  [2TT]  of  time  were  sought  both 
before  and  after  notice  of  annulment.  The 
explanation  of  the  failure  to  get  ready  lies 
in  the  obvious  fact  that  the  contract  was 
larger  than  the  financial  capacity  of  the 
contractor,  and  the  United  States  was 
plainly  within  its  contract  right  in  putting 
it  off  the  job  and  in  reletting  the  work. 

What  is  the  measure  of  recovery  against 
the  contractor  where  the  government  "an- 
nula"  the  contract  for  failure  to  commence 
the  work  npon  a  stipulated  day  T  The 
light  to  "annul,''  that  is,  to  prohibit  the 
contractor  from  going  on  under  the  con- 
tract. Is  plainly  conferred  in  two  distinct 
eases  by  clause  A, — first,  when  the  con- 
tractor fails  to  begin  upon  the  day  stipu- 
lated, and,  second,  when,  having  commenced 
the  work,  the  eontractor  fails,  "in  the  judg- 


ment  of  the  engineer  in  charge,  to  prose- 
cute the  work  faithfully  and  diligently." 
In  either  case  the  same  section  apecifically 
declares  that  upon  the  giving  of  the  notice 
of  annulment,  "all  money  or  reserved  per- 
centages due  or  to  become  due  to  the  con- 
tractor .  .  .  shall  be  and  liecome  for. 
felted  to  the  United  States." 

It  is  therefore  obvious  that  if  the  right 
to  annul  this  contract  depends  upon  clause 
A,  the  measure  of  damages  recoverable  in 
this  action  is  limited  by  that  clause  to  tbe 
forfeiture  of  all  moneys  or  retained  percent- 
ages due  or  to  become  due  under  the  con- 
tract. United  States  v.  O'Brien,  aupra. 
This  is  plainly  conceded  in  the  brief  of  the 
Solicitor  General. 

To  escape  confession  of  error  in  the 
judgment  below,  in  so  far  as  the  United 
States  was  permitted  to  recover  the  excesH 
cost  of  reletting  the  job,  it  has  been  argued 
that  the  right  to  annul  the  contract  did  not 
arise  out  of  clause  A,  but  was  "a  right  in- 
herent" in  thia  and  every  other  contract 
when  time  is  of  the  essence,  and  that 
when  there  was,  as  in  thia  case,  a  breach 
of  an  express  agreement  to  begin  the  work 
upon  a  certain  day,  the  right  to  annul  wa.i 
complete;  and  upon  annulment  the  right  to 
[278]  recover  all  actual  damages  followed. 
Of  course,  this  ao-called  "inherent  right"  to 
annul  a  contract,  with  the  consequent  right 
to  recover  all  actual  damages  aa  tor  a  com- 
plete breach,  are  rights  supposed  to  ariai' 
not  out  of  any  express  sgreement,  but  out 
of  the  common  law.  But  the  assumption 
that,  aside  from  clause  A,  an  agreemi^nt  to 
begin  such  a  work  on  a  particular  day 
would  be  such  a  vital  term  of  the  contract 
as  to  justify  the  other  party  in  an  immedi- 
ate annulment  if  the  work  waa  not  so  begun 
is  seriously  challenged.  Tbe  vital  charactpr 
of  time  to  the  contract  would  depend  upon 
its  nature  and  particular  circumstances. 
These  might  be  such  that  time  would  Dot  be 
of  the  essence  of  the  contract  at  all.  Any 
resort  to  the  contract  here  involved  aa 
making  time  the  essence  of  the  agreement 
must  include  clause  A,  which  expressly 
determines  the  consequences.  Such  an 
appeal  to  the  contract  would  naturally  re- 
sult detrimentally  to  the  argument  here 
made,  since  the  contract,  while  making 
time  vital,  provides  also  for  the  consequence 
of  a  breach  in  that  reapect.  Ilie  benefit 
and  the  burden  of  clause  A  most  hang  to- 
gether. 

But  we  need  not  deal  with  the  conse- 
quences as  if  clause  A  had  been  omitted. 
The  right  might  have  been  inherent,  or  not 
so  vital  as  to  justify  tbe  rigor  of  annulment. 
Both  parties  elected  to  deal  witL  the  matter 
by  express  stipulation,  and  that  should  be 
and  ii  the  end  of  lt>    In  audi  ft  aituaWon 
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there  would  be  no  juatice  In  •traiDing  the 
contract  for  ■  eonatruction  which  would  lim- 
it its  itpplicatioii  to  eaecB  where  the  light  of 
•DDnlment  would  not  exist  without  it.  This 
eontrftct  was  prepared  in  advance  of  the  bid- 
ding by  tbe  United  SUtea.  The  bidder  waa 
required  to  bid  with  atrict  reference  to  iti 
terms.  One  term  waa  that  the  work  ahould 
begin  with  a  plant  and  force  of  definite 
capacity  on  or  before  a  particnlar  day. 
Another  waa  that  if  this  term  was  not  com- 
plied with  the  United  States  might  annul  the 
CMitract,  and  that,  aa  a  conaequence  [279] 
of  such  annulment,  all  money  earned  under 
it  ahould  be  forfeited.  This  forfeiture  la 
not  made  dependent  upon  the  exiatcnee  of 
any  actual  damage.  Thua,  damages  were, 
by  stipulation,  liquidated.  That  such  dam- 
Bgea  may  be  in  this  Instance  inadequate 
may  be  tme,  but  the  fact  alTorda  no  ground 
for  frittering  away  the  agreement  by  fanci- 
ful distinctions  which  never  entered  the 
head  of  either  party  to  it. 

The  plain  purpofte  was  to  obtain  for  the 
United  States  the  right  to  take  the  contract 
from  a  bidder  who  should  break  hia  agree- 
ment at  its  threshfaold  and  let  the  work  to 
onotlier,  possibly  for  a  better  price.  At  any 
rate,  tbe  riglit  to  annul  for  a  breach  in  re- 
spect of  the  time  of  beginning  was  a  valu- 
able right,  and  for  it  the  government  atip- 
nlated  and  liquidated  the  damages  in  the 
event  of  ita  exercise.  The  contractor  would 
not  only  lose  his  contract,  but  also  would 
forfeit  everything  due  him-  The  agree- 
ment settled  the  right  and-  all  the  conse- 
queneea  of  Ita  ezerciae. 

There  is  nothing  In  the  easo  of  United 
States  V.  OVrien,  supra,  which  would  jus- 
tify tbe  limitation  that  the  United  States 
would  now  have  us  place  upon  thia  plain 
provision  of  ths  contraet.  Tbe  contract  in 
that  case  was  a  dredging  contract.  The  work 
was  to  begin  on  a  day  named  and  be  com- 
pleted on  another.  The  contract  waa  ac- 
cording to  form  19,  and  included  the  two 
clauses,  A  and  B,  above  set  out.  The  work 
was  begun  on  time.  The  Drat  member  of 
clause  A  waa  therefore  eliminated  from  any 
consideration.  The  dredging  did  not  pro- 
gress to  the  satisfaction  of  the  engineer  in 
charge,  who  elected  to  atop  the  contractor 
from  going  on,  when,  confessedly,  time 
enough  remained  to  complete  the  work 
within  contract  time.  The  United  States, 
under  these  circumstances,  sought  to  re- 
cover the  eiceas  cost  of  completing  the  work, 
but  this  court  held  that  such  excess  cost 
could  only  be  recovered  under  clause  B 
for  failure  to  complete  according  to  the 
terms  of  the  agreement.  There  had  been  no 
breach  of  the  agreement,  [280]  as  time  re- 
mained to  finish  the  work  had  the  contract- 
or not  been  prohibited  from  going  on  be- 
ItlB 


cauae  Uie  engineer  In  charge  waa  not  satis- 
fied with  the  progreea  of  the  job.  But  the 
right  to  annul  for  the  later  reaaon  waa  a 
right  conferred  by  clause  A,  with  the  dam- 
ages limited  aa  therein  provided.  The 
United  Btatea  waa  precluded  from  the  rule 
of  damages  prescribed  by  clauae  B,  and,  be- 
ing forced  to  juatify  under  clause  A,  was 
held  bound  by  the  limitation  of  that  elanse. 
The  right  to  annul  is  expreaaly  nmferred 
by  clauae  A  for  a  failure  to  begin  en  ths 
atipuUted  day.  Tbe  United  States  r^ortad 
to  thai  clause  for  ita  authority,  and  pur- 
sued the  procedure  therein  pointed  out.  It 
is  plainly  bound  by  the  limitation  of  dam- 
ages therein  prescribed.  For  the  error  in 
not  ao  confining'  tho  recovery,  the  judg- 
ment ia  reveraed  and  a  new  trial  awarded- 


STATE  OF  GEORGIA. 

(See  S.  C.  Reporter's  ed.  280-204.) 

Constltulioiial  law  — due  process  of  law 
—  liberty  to  contract  —  polltx  pOTver  — 
requiring  electric  headllKl'ta  on  ktoo- 

1.  Requiring  railway  locomotives  running 
on  the  main  line  to  be  equipped  with  elec- 
tric headlighta  which  shall  consume  not 
lees  than  300  watta  at  the  arc,  with  re- 
Hectors  not  less  than  23  inches  in  diameter, 
as  is  done  by  Georgia  Pub.  Iaws  1908,  pp. 
50,  SI,  does  not  deprive  the  carriers  of  lib- 
erty  of  contract  and  property  without  dne 
process  of  law,  contrary  to  U.  8.  Const., 
14th    Amend.,    but   such    requirement    ia   a 


VtrrK. — On  stata  regulations  of  equip- 
ment of  railroad  rolling  atock  as  Intarler- 
ence  with  interstate  commerce — see  note  to 
Atlantic  Coast  line  B.  Co.  r.  Bt*t«i  S2 
L.R.A.(N.S.)  20. 

On  state  r^ulaticm  of  Interstata  or  fcr- 
eign  commerce — see  notes  to  Norfolk  k  W. 
R.  Co.  V.  Com.  13  L.R.A.  107,  and  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  29  Lk  ed.  U. 

s.  ise. 

As  to  what  conetitutes  due  process  of  law, 
generally — see  notes  to  People  v.  O'Brien, 
2  L.R.A,  206;  Knnta  t.  Sumption,  2  L.R.A. 
«66;  Re  Gannon,  S  L.R.A.  SSB;  Ulman  v. 
Baltimore,  11  L.R.A.  224;  Qilman  v.  Tucker, 
13  L.R.A.  304;  Pearaon  v.  Yewdall,  24  L. 
ed.  U.  S.  436;  and  Wilson  v.  North  Caro- 
lina, 42  L.  ed.  U.  S.  SeS. 

As  to  the  validity  of  claaa  le^slatiiHi, 
generally — see  notes  to  State  v.  Goodwill, 
«  L.H.A.  821,  and  State  v.  UxobI^  21  L.R.A. 
780. 

Aa  to  constitutional  equality  of  pririlegeh 
Immunities,  and  protection,  generally — see 
note  to  Louisville  SafeU  Vault  h  T.  Cn.  v. 
Louisville  t  N.  B.  Co.  14  L.ILA.  fi70. 


UU.  ArLANl-lC  C.  L.  B.  CO.  t.  OEOBGIA. 

ntid  txcrciM  of  tba  police  power  of  the  SUt.  Supp.  ISll,  p.  1326),  ect  of  April  14, 

iUte.  1910  (3S  Btet.  et  L.  298,  chap.  ISO,  U.  S. 

trot  otber  eain,  eee  Constliutlonel  l^w,  IV.  Comp.  Stat.  Supp.   1911,  p.  1327),  act  of 

liil  ■     '  "•=■*■'■  "«"  '»»    "■  Maj  »,  1910  (S(f  Stat,  at  i.  350,  ehap.  208, 

°iS:?ru;;o3,i^°'''™''°'"-"- !". ''S'™o7f's'''goJr 

of  D.  S.T:on.t,  14th  Aneod,  caooot  be  h'M  bf  He  Coio=i".on.  act.og  o.der  lb, 
deemed  to  be  ihfrios.d  b,  the  proTlaloo.  of  '"'5?'"'  "'  Cmgcea^  ae  to  m.alidate,  u 
Ocotgia  Pub.  Uwe  1908,  pp.  60,  51,  reqol,-    •?f''"'.,  <(    ".''-"    loco-oti™    eqmppd 

^.^irgbi-ss^svs-ain^  s^,ss^%^^-?&rti; 

fi'.-.r^SSlv'""'  '^""'"  °'  K°5.?i"K'°SS^^Ve°lSc"heS^ 

[For  othtr  c^  ««  C^airtlmtloD.l  L.w.  IT.  ''«*"•    "''"'J',;*""    '^"■'i^'' ^'^    '**'J1'" 

K,  S.  b,  In  Digest  Bnp.  Ct.  1908.]  300  watts  at  the  are,  with  refleetora  not  lew 

Constllntloiikl  law  —  equal  protection  '■''■"  ^  inches  in  diameter. 

of  th.  Uw.  -  ™,olrl.,  .l«,.„c  heaa-  ^'S.tSS'L^'A  M""""*  "•■•■"•'" 

Ugbts  on  locorootlvea.  ■•           .■ 

3.  The  ezeeptionB  in  fsvor  of  tram  roads,  [No.  M.] 
mill  roada,  and  roads  engaged  principatlj 

in  luraW  or  losing  transportation  in  con-  ^ig^^  iprfj  17  ms.  Decided  Jnne  8, 
section  with  milli,  made  by  GeorDia   Pub.  jg^^ 

Laws  1608,  pp.  SO,  61,  when  requiring  rail- 

Dot  render  th.  sUtuU  repugnant  to  U.  S.  \^^^  "i  G«'g'«  ^  "'^e"  *  judgment 

Const.,  nth  Amend.,  as  denying  equal  pro-  *'"«''■  conformably  to  the  anineri   of  the 

tectioD  of  the  laws.  Supreme    Court    of    the    state    to    certified 

[For  otber  esses,  see  Constltntlonsl  Law,  IT.  quEgtlont,    affirmed   a   conviction    of    a   car- 

..  8,  b,  to  Di,e«  Bop.  Ct.  W08.1  rier  in  the  City  Court  of  Richmond  County 

Oommerce  -  slate     resulatlon  -  con-  ,„,  ,ioi,ti„g  u,^  headlight  law.     Affirmed. 

Crcsalonal  inaction  -  reqniriDs  elec-  g_,    „m.    ™~    Iwlnw     nil    0«_    fiU     ne 

trio  tieadllghta  on  iooomoUTea.  ,   ™    ""',  "^^„  „    i  l„,  "■■    *"'    ^* 

4.  The  incidental  application  to  railway  ^■S:^f*:f'   ^°-^l  B.  E.  726. 
locomotiTes,    equipped    with    oil   headlights,  ^""^  '*"'  *"  "tated  in  the  opinion. 

«nd    repilarly    used    in    hauling    interstate        m^.  HoniT  L.  Stone  a^ed  the  cause, 

We'  pr'o";:irorG't7gu'pr''i!i:^  T'-T'\r'"'\^i'tK^zJ"x, 

IWB,  ppf  60,  61,  requiring  Fsilway  locomo-  ^""  H»»""™.  ""d  R»b«rt  C.  Alston,  Med 

lives    running    on    the    main    line    to    be  ■  bnef  for  pUintifl  in  error: 

equipped    wiUi    electric    headlights    which  The  act  known  aa  the  Georgia  headlight 

shall  consume  not  less  than  300  watts  at  the  law  is  viotatiTe  o(  the  dna  proceie  clause 

are,  with  reflectors  not  less  than  23  inches  ol  the  14tb  Amendment. 

in   diwneter,   does   not  render  such  statute  Addyston    Pipe    *    Bt«l    Co.    t.    United 

invalid     in    the    abs«ce    of    congressional  gt^t,^    ^j  U    g_  „i    «  L.  «i.  138,   80 

!?'^'n:;:r«?u^e'f:tSenVe  w?r»  ^z.?\Vi  r«i  ^''-r^Zi'i^^^^T* 

*Ute  commerce.  '«  "■  ^-  "78,  889.  il  L.  ed.  838,  836,  17 

(For  other  cases,  see  Commerce.  I.  c;  III.  Id  Sup.    Ct.    Rep.    «7 ;    Basendala    v.    Great 

Dlfest  Sup.  CI.  1908.]  Western   R.   Co.  6  C.  B.  N.  8.  338,  28  L. 

Commerce  —  conflicting  atate  and  Fed-  J.  c,  P.  N.  S.  81,  4  Jut.  N.  8.   127B,  7 

er«l  resnlnUona  —  requlrlnc  electric  Week.    Rep.    64;     B.    Bement    t    Sons    v. 

headllghta  on  locomotiveNi.  National  Harrow  Co.   188  U.  S.  TO,  46  L. 

5.  The  subject  of  electric  head lighU  for  ^    lojg    ^   g         ^t.   Rep.   747;    Bonnett 

^V^'^^Lrd's  tnd'rr  fi'n'^^n^.  1?  «==■    1^  Am.   St.  Rep.  1061,   116  X.  W. 

the    InUrstate    Commerce    Commission    re-  B85-,  Braeeville  Coal  Co.  v.  People,  147  III- 

apecting    such    applisnces    and    the   preven-  S6,  22  L.R.A.  340,  87  Am.  St.  Bap.  806,  36 

tion  of  accidPotB.  i.  e..  act  ofUarrh  2,  ISS:!  N.    E.   62;    Cincinnati,   H.   k  D.   R.   Co.   t. 

(27    Stat,    at    L.    631,    chap.    1B8.    U.    6.  Bowling  Green,  67  Ohio  St.  336,  41  L.R.A. 

Comp.   Stat.   1001,   p.  3174),  act  of  March  42s    4fl  N.  E.  IZli  ClsMland,  C.  0.  t  Bt. 

2     1003    132    Stnt.    at   L.    843     chap    976,  l.  R.  Co.  ».  Connerarille,  147  Ind.  277,  87 

^■t 'of  '«:/2i%J73's  's^l\\-^''Ak  ^,l\r\'^^-c^L^L  T  "rV- 

325,  chap.  200,  U.  8.  Comp.  Stst.  Supp.  579;  Cleveland  t.  ClemenU  Broa.  Coostr. 
1911,  p.  1326),  ui-t  of  May  30.  1908  (35  Co.  67  Ohio  St.  197,  69  LAA.  776,  93  Am. 
But  at  L.  476,  oliap.  22a,  V.  B.  Comp.  St  Bep.  970.  86  N.  B.  8BS;  Oabbtna  t.  Loe 
U  Ik  ed.  83  :     i^-.OO'-ik  »•<» 
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AngelM,  195  U.  S.  223,  49  L.  ed.  16B.  2G 
Sup.  Ct  Rep.  18}  2  Elliott,  RailroudB,  Ed 
cd.  8  668,  note,  p.  24;  Harbison  v.  Kaox- 
viUe  IroD  Co.  103  Tena.  421,  66  L.R^.  316, 
76  Am.  St.  Rep.  6B2.  63  S.  W.  gSG;  Health 
Dept.  V,  Trinity  Church,  I4G  N.  T.  41,  27 
L.R.A.  710,  45  Am.  St.  Rep.  G7&,  39  N.  E. 
S33;  Houston  k  T.  C.  R.  Co.  v.  Mares,  201 
U.  8.  321,  329,  GO  L.  ed.  772,  77C,  2S  Sup. 
Ct.  Rep.  4SI;  HoUister  t.  Benedict  A  B. 
Hfg.  Co.  113  U.  8.  SB,  2S  L.  ed.  flOl,  S 
Sup.  Ct.  Bep.  717 ;  Interstate  Commerce 
Commission  v.  Baltimore  A  O.  R.  Co.  S 
Inters.  Com.  Rep.  1&2,  43  Fed.  G2;  Inter- 
state Commerce  Commission  t.  Chicago  G. 
W.  R.  Co.  209  U.  8.  106,  G2  L.  ed.  TOG,  28 
8np.  Ct.  Rep.  403;  Lawtou  *.  Steele,  1S2 
U.  S.  133,  3S  L.  ed.  3B5,  14  Sup.  Ct.  Rep. 
499;  Mclean  t.  Arkansas,  211  U.  S.  547, 
58  L.  ed  319,  29  Sup.  Ct.  Rep.  20S;  Mia- 
sauri  P.  R.  Co.  t.  Hnmes,  IIG  U.  S.  G12, 
29  L.  ed.  463,  6  Sup.  Ct  Rep.  110;  Nation- 
al Phonograph  Co.  t.  Schlegel,  64  C.  C.  A. 
594,  128  Fed.  733;  Ritchie  t.  People,  165 
III.  98,  29  L.R.A,  TB,  46  Am.  St.  Rep, 
315,  40  N.  E.  454;  Shelbyrille  T.  Cleveland, 
C.  C.  A  St.  L.  R.  Co.  14B  Ind.  86,  44  N.  E. 
929;  UniUd  States  v.  Palmer,  12B  U.  S. 
262,  271,  32  L.  ed.  442,  445,  9  Sup.  Ct. 
Rep.  104;  Welch  t.  Swaaey,  214  U.  S.  105, 
53  L.  ed.  829,  29  Sup.  a.  Rep.  567;  State 
cs  rcl.  Zillmcr  t.  Kreutiberg,  114  Wis.  630, 
RB  L.R.A.  751,  91  Am.  St.  Rep.  034,  90  N. 
W.  1008. 

The  act  in  question  violates  the  equal 
protection   clause   of  the   14th   Amendment. 

Cotting  T.  KansaB  Citjr  Stock  Yarda  Co. 
(Cotting  V.  Qodard)  183  U.  S.  78,  46  L. 
rd.  92,  22  Sup.  Ct.  Rep.  30;  Dobbins  t.  Los 
Angeles,  195  U.  S.  223,  49  L.  ed.  16B,  2S 
Sup.  Ct.  Rep.  18;  Gulf,  C.  A  S.  F.  R.  Co. 
T.  Ellis,  165  U.  S.  150,  15G,  158,  IGO,  165, 
41  L.  ed.  666,  668-671,  17  Sup.  Ct.  Rep. 
26Gi  Harding  v.  People,  IBO  III.  450,  32 
L.RJL  446,  52  Am.  St.  Rep.  344,  43  N.  E. 
624;  Henderson  v.  New  York  (IlenderBon 
T.  Wickham)  92  U.  S.  259,  23  L.  ed.  543; 
Lbchner  v.  New  York,  198  U.  S.  46,  49  L. 
ed.  937,  25  Sup.  Ct  Rep.  63B,  3  Ann.  Caa. 
1133;  Los  Angelefl  Oountj  v.  Hollyvood 
Cemet«r7  Aeso.  124  Cal.  344,  71  Am.  St. 
Rep.  75,  67  Fac.  153;  Yick  Wo  t.  Hopkins, 
118  U.  S.  350  30  L.  ed.  220,  6  Sup.  Ct 
Rep..  1004'. 

■  Ttw  headlight  act  of  the  BUt«  of  Georgia 
if  unenforceable  and  Toid,  under  the  com- 
merce clause  of  the  Federal  Constitution, 
and  because  Congreai  bj  its  l^slatioo  haa 
pre-empted  and  occupied  the  fleld  of  regu- 
lation of  the  aame  subject-matter. 

1.  The  aet  Interferea  with  and  places  a 
burden  upon  interstate  commerce. 

Adams  Eip.  Co.  t.  Kentucky,  214  U.  S. 
'218,  823,  53  L.  ed.  S72,  B73,  29  Sup.  Ct. 
ltJ4 


Rep.  633;  Atlantic  Coast  Line  S.  Oa  t. 
Wharton,  207  U.  S.  328,  334,  62  L.  ad. 
230,  234,  28  Sup.  Ct.  Rep.  121;  Bowman 
V.  Chicago  A  N.  W.  R.  Co.  126  0.  8.  4«5, 
SI  L.  «d.  700,  1  Inters.  Com.  Bep.  823,  8 
Sup.  Ob  Rep.  089,  1062;  Coolej  t.  Fort 
Wardens,  12  How.  2BB,  13  L.  ed.  098;  Cor- 
ington  A  C.  Bridge  Co.  t.  Kentucky,  164 
U.  B.  204,  200-212,  38  L.  ed.  962,  B06-MT, 
4  Inters.  Com.  Rep.  840,  14  Sup.  Ct.  Bep. 
10B7;  HaU  t.  De  Cuir,  BG  D.  B.  486-488, 
24  L.  ed.  G47,  548;  Henderson  *.  New  Tort 
(Henderson  v.  Wickham)  92  U.  8.  2SB,  23 
L.  ed.  S43;  Union  P.  R,  Co.  t.  Chicago^  R. 
I.  ft  P.  R.  Co.  163  V.  S.  664,  41  L.  ad. 
266,  16  Sup.  Ct.  Rep.  1173;  Welton  v. 
Miesouii,  01  U.  8.  276,  23  L.  ed.  347;  West- 
ern U.  Teleg.  Co.  t.  Kansaa,  216  U.  8.  1, 
54  L.  ed.  3B6,  30  Sup.  Ct.  Rep.  190. 

2.  Congress  by  its  legislation  haa  pre- 
empted and  occupied  the  fleld  of  regulatioa 
of  the  same  subject-matter,  to  the  esdnslM 
of  state  legislation. 

Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
4B1,  57  L.  ed.  314,  44  L.R.A.tN.S.)  267, 
33  Sup.  Ct.  Rep.  148;  Chicago,  B.  A  Q.  R. 
Co.  V.  Miller,  226  U.  S.  613,  57  L.  ed.  323, 
33  Sup.  Ct.  Rep.  165;  Chicago,  St  P.  1£ 
A  0.  R.  Co,  V.  UtU,  226  U.  S.  510,  67  L. 
ed.  328,  33  Sup.  Ct.  Rep.  155;  Chicago,  R 
I.  A  P.  R.  Co.  V.  Hardwick  Farmers'  Ele- 
vator Co.  22Q  U.  S.  426,  57  I.  ed.  284,  46 
L.R,A.(N.S.)  203,  33  Sup.  Ct  Rep.  174; 
Chicago,  R.  I.  A  P.  R.  Co.  t.  Arkansaa,  2U 
IT.  S,  453,  460,  55  L.  ed.  290,  296,  31  Sup. 
Ct  Rep.  275;  Second  Employers'  Uabilitr 
Cases  (Mondou  t.  New  York,  N.  H.  4  H. 
R.  Co.)  223  U.  8.  1,  GG,  56  L.  ed.  327,  348. 
38  L.RJ^.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
I  N.  C.  C.  A.  875;  Johnson  t.  Soutiiera 
P.  Co.  198  U.  8.  I,  48  L.  ed.  363,  25  8np. 
Ct.  Rep.  158,  17  Am.  Neg.  Rep.  412;  Michi- 
gan C.  H.  Co.  T.  Vreeland,  227  U.  8.  6>, 
57  L.  ed.  417,  33  Sup.  Ct.  Rep.  1B2;  Ne« 
York,  N.  H.  A  H.  R.  Co.  ».  New  York,  16S 
U.  S.  B28,  832,  41  L.  ed.  853,  854.  17  Snp. 
Ct  Rep.  418;  New  York  C.  A  H.  R  R- 
Co.  V.  Hudson  County,  227  U.  S.  248.  57 
L.  ed.  499,  33  Sup.  Ct.  Rep.  269;  Northern 
P.  R,  Co.  T.  Washington,  222  U.  S.  370,  54 
L.  ed.  237,  32  Sup.  Ct.  Rep.  ISO;  Sonthera 
R.  Co.  T.  United  States,  222  U.  8.  20,  St 
"L.  ed.  72,  32  Sup.  Ct  Rep.  2,  3  N.  C.  C.  A 
822;  Southern  R.  Co.  v.  Reid,  222  U.  S. 
424,  68  L.  ed.  257,  32  Sup.  Ct  Rep.  140; 
Southern  R.  Co.  t.  Held,  222  U.  S.  444,  M 
L.  ed.  263,  32  Sup.  Ct.  Rep.  146. 

Hr.  Thomaji  B.  Felder,  Attorney  Om- 
eral  of  Georgia,  argued  the  e*aae  aad  fled 
a  brief  for  defendant  in  error: 

Statutes  of  states  of  the  charmeter  of  tht 
one  under  consideration,  being  deaigned  for 
the  protection  of  the  property  and  Uvea  ^ 
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the  people,  are  not  unconstitational  beckUM 
tlM7  D»7  in  K  maikner  affect  intentate 
eommerM,  nor  do  the;  violate  the  due  proe- 
•M  elauee  of  the  ConatitutioD  becauae  an 
expense  ma;  be  incurred  in  obeying  their 
legulatione. 

New  Yorlc,  N.  H.  t  H.  R.  Co.  t.  New 
York,  1S6  U.  S.  tas,  41  L.  ed.  8S3,  17  Sup. 
Ct.  Rep.  418;  MiBHouri  P.  R.  Co.  v.  Lara, 
bee  Flour  Mills  Co.  211  U.  S.  622,  53  L. 
cd.  SSO,  S»  Bup.  Ct.  Rep.  214;  Hennington 
*.  Georgia,  163  V.  8.  299,  41  L.  ed.  166,  19 
Sup.  Ct.  Rep.  1086;  Smith  r.  Alabama, 
]E4  U.  S.  466,  31  L.  ed,  SOS,  1  Inten.  Com. 
Rep.  804,  8  Sup.  Ct.  Rep.  G64;  New  York 
t  N.  E.  R.  Co.  Y.  Bristol,  161  U.  S.  667, 
38  L.  ed.  272,  14  Svp.  Ct.  Rep.  437;  Chi- 
eago,  R.  I.  &  P.  R.  Co.  t.  ArkinsBs,  319 
U.  S.  453,  65  L.  ed.  290,  31  Sup.  Ct.  Rpp. 
2TS;  Savage  t.  Jones,  22S  U.  S.  SOI,  60 
L.  ed.  11E2,  32  Sup.  Ct.  Rep.  716;  Southern 
r,  Co.  V.  King,  217  U.  S.  624,  64  L.  ed. 
868,  30  Sup.  Ct.  Rep.  694;  Chicago,  B. 
£,  Q.  R.  Co.  V.  Illinois,  200  U.  S.  661,  60 
L.  ed.  600,  26  Sup.  Ct.  Rep.  341,  4  Ann. 
Cm.  1176;  Reid  v.  Colorado.  1V7  U.  S. 
137,  47  L.  ed.  108,  23  Sup.  Ct.  Rep.  S2, 
12  Am.  Crim.  Rep.  606;  Aibell  t.  KanBa^ 
209  U.  S.  251,  62  L.  ed.  778,  28  Sup.  Ct. 
Rep.  486,  14  Ann.  Cas.  1101;  Chica^.  M. 
ft  St.  P.  R.  Co.  y.  Solan,  169  U.  B.  133,  42 
L  ed.  888,  18  Sup.  Ct.  Rep.  289;  Missouri 
P.  R.  Co.  T.  Humes,  116  U.  S.  612,  29  L.  ed. 
463,  «  Sup.  Ct.  Rep.  110;  NasfaTllle,  C.  ft 
St.  L.  R.  Co.  T.  Alabama,  1E8  U.  S.  S6,  32 
L.  ed.  362,  2  Inter*.  Com,  Rep.  238,  9  Sup. 
Ct.  Rep.  28. 

The  act  doe*  not  violate  the  equal  pro- 
tection clauie  of  the  Constitution  becauae 
it  excepts  from  its  operatjon  tram  roads, 
mill  loada,  and  roads  engaged  principall; 
in  lumtter  or  logging  transportation  in  con- 
nection with  mill*. 

Chicago,  R.  I.  ft  P.  R.  Co.  t.  Arkansas, 
21S  U.  S.  463,  66  L.  ed.  2S0,  31  Bup.  Ct. 
Rep.  276;  New  York,  N.  H.  ft  H.  R.  Co. 
T.  New  York,  16S  U.  S.  628,  41  L  ed.  863, 
17  Sup.  Ct.  Rep.  418;  People  t.  New  York, 
N.  H.  ft  H.  R.  Co.  es  Hun,  409,  8  N.  Y. 
Supp.  6T2;  MiHoufi  ft  N.  A.  R.  Co. 
State,  62  Ark.  1,  31  I..R.A.(N.8.)  801,  135 
Am.  St.  Rep.  164,  121  B.  W.  030;  Chicago, 
I.  ft  L.  R.  Co.  T.  Railroad  CommisBion,  173 
Ind.  469,  S7  N.  E.  1030,  00  N.  B.  1011. 

Nor  la  the  statute  subject  to  the  critl- 
dam  made  Uiat  it  Interferea  with  tha  right 
of  the  railroad  oompanj  to  contract. 

New  York  ft  N.  E.  R.  Co.  t.  Briitol,  161 
U.  8.  656,  567,  SB  L.  ed.  269,  272,  14  Sup. 
Ct.  -Rep.  437;  HcOehee,  Due  Froeeaa  of 
Law,  345. 

It  i*  not  a  taking  of  property  without 
due  proceses  of  law,  in  contemplation  of 
thi*  provision  of  the  Conatitution,  beci 
la  Ii.  ed. 


the  railroad,  in  order  to  comply  with  the 
statute,  would  have  to  discard  the  head- 
light used  by  It,  which  it  consider*  a  good 
headlight,  and  replace  the  same  with  the 
headlights  required  under  the  act.  All 
property  is  held  subject  to  the  police  regn- 
iationa  of  tlie  state. 

Chicago,  B.  ft  Q.  R.  Co.  t.  Illinoie,  200 
U.  S.  561,  60  L.  ed.  596,  26  Sup.  Ct.  Rep. 
341,  4  Ann.  Cas.  1175;  New  York,  N.  H. 
ft  H.  B.  Co.  V.  New  York,  166  U.  S.  628, 
41  L.  ed.  863,  17  Sup.  Ct.  Rep.  418;  Bacon 
T.  Boston  ft  M.  R.  Co.  83  Vt.  421,  76  Atl. 
128;  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  Missouri  P.  R.  Co.  *.  Humes,  116 
U.  S.  612,  29  L.  ed.  463,  6  Sup.  Ct  Rep. 
110. 

Courts  always  presume  that  a  legisla- 
ture, in  enacting  statutes,  acta  advisedly 
and  with  full  knowledge  of  the  situation, 
.  .  .  and  they  must  accept  its  action  as 
that  of  a  body  having  full  power  to  act, 
and  only  acting  when  it  tias  acquired  auffi- 
cient  information  to  justify  its  action. 

Chesapeake  ft  P.  Tcleg.  Co.  v.  Manning, 
ISS  U.  S.  238,  46  L.  ed.  1144,  22  Sup.  Ct. 
Rep.  881. 

Assuming  that  several  measures  are 
equally  efficient  to  avert  danger  to  health 
or  safety,  it  would  still  seem  to  be  within 
the  legislative  power  t«  select  one  method 
and  require  ita  adaption;  for  it  is  easier 
to  enforce  uniform  police  regulations  than 
a  great  variety  of  measures,  the*eRlciency 
of  each  of  which  would  he  a  question  of 
fact  in  each  particular  case. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Matthews, 
174  U.  8.  90,  102,  43  L.  ed.  909,  912,  10 
Sup.  Ct.  Bep.  009;  Freund,  Pol.  Power,  | 
34. 

This  statute  ia  in  the  interest  of  the  pub- 
lic, and  ita  wisdom  cannot  be  questioned  by 
the  courts.  The  lawmaking  body  has  de- 
termined the  matter  in  this  regard.  The 
public  policy  of  the  government  is  to  be 
found  in  its  statutes,  and  when  tlie  law- 
making power  speaks  upon  a  particular 
subject  over  which  it  has  constitutional 
power  to  l^islate,  public  policy  in  such 
cases  is  what  the  statute  enacta. 

Logan  V.  Postal  Teleg.  ft  Cable  Co.  167 
Fed.  670;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  340,  41  L.  ed. 
1027,  17  Sup.  Ct.  Rep.  640;  Chicago,  B.  ft 
Q.  R.  Co.  V.  McOulre.  219  U.  8.  649,  669, 
65  L.  ed.  328,  330,  31  Sup.  Ct.  Rep.  259. 

This  act  of  the  legislature  of  Georgia 
does  not  in  any  way  confllet  with  any  act 
of  Congress  or  any  rule  or  regulation  of 
the  Interstate  Commerce  Commission:  and 
in  the  absence  of  such  conflict  the  Federal 
eonrt*  will  not  declare  the  act  Invalid  «a 
interfering  with  interstata  commerce.  Aa 
Inntf  u  the  field  has  not  been  oompletely 
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covered  by  Congrm,  the  Etfttea  have  the 
right,  nnder  their  reeerred  police  power,  to 
legislate  upon  the  subject. 

Savage  v.  Jonei,  S26  U.  8.  601,  G33,  68 
L.  ed.  118£,  im4,  32  Sup.  Ct  Rep.  7\5; 
MiBsouri  P.  R.  Co.  v.  Larabee  Four  UilU 
Co.  211  U.  S.  612,  623,  63  L.  ed.  392,  361, 
20  Sup.  Ct.  Rep.  214;  Reid  t.  Colorado, 
187  U.  8.  137,  148,  47  L.  ed.  108,  114,  23 
Sup.  OL  Rep.  9S,  12  im.  Crin.  Rep.  S06. 

Hr.  Justice  Hnghea  delivered  the  opin- 
ion of  the  court: 

The  Atlantic  Coaet  Line  Railroad  Com- 
pan;,  the  plaintiff  in  vrror,  was  convicted 
of  violating  a  statute  of  the  itate  of  Geor- 
gia Icnown  as  the  "headlight  law."  Pub. 
Lawi  (Oa.)  1908,  pp.  60,  SI;  Civil  Code, 
SS  2607,  2608.  In  delenae  it  wu  insisted 
that  the  act  contravened  the  oommerce 
clause  and  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  On  ap- 
peal from  the  judgment  of  eonviction,  the 
court  of  appeals  of  the  state  of  Georgia 
certified  the  questions  thus  raised,  togetli.. 
with  others  involving  the  application  of 
the  state  Constitution,  to  the  supreme  court 
of  the  state.  Aniwering  these  questions, 
that  court  sustained  the  validity  of  the 
stBtuU  (136  Oa.  645,  32  L.R.A.(N.5.)  20, 
60  8.  E.  T2S),  whereupon  final  judgment 
was  entered  and  this  writ  of  error  was 
sued  out. 

The  material  portions  of  the  statute  are 

[ZS71  "Section  1.  Be  it  enacted  by  the 
general  BBsembly  of  Georgia,  and  it  is  here- 
by enacted  by  authority  of  tbe  same,  that  all 
railroad  companies  are  hereby  required  to 
equip  and  maintain  each  and  every  loco- 
motive used  by  such  company  to  run  on 
its  main  line  after  dark  with  a  good  and 
flufSdent  headlight,  which  shall  consume 
not  less  than  300  watts  at  the  urc,  and 
with  a  reflector  not  less  than  23  inches 
in  diameter,  and  to  keep  the  same  in  good 
condition.  The  word  main  line  as  used 
herein  means  all  portions  of  the  railway 
line,  not  used  solely  as  yards,  spurs,  and 
side  tracks. 

"Section  2.  Be  it  further  enacted  that 
any  railroad  company  violating  this  act  m 
any  respect  shall  be  liable  to  indictment 
OS  for  a  misdemeanor  in  any  county  in 
which  the  locomotive  not  so  equipped  and 
maintained  may  run,  and  on  conviction 
shall  be  punished  by  flne  aa  prescribed  in 
J  1030  of  the  Code  of  1805.    .    .    . 

"Section  4.  Provided  this  act  shall  not 
apply  to  tram  roads,  mill  roads,  and  roads 
engaged  principally  in  lumber  or  logging 
transportation   in  connection   with   mills." 

The  contention  is  made  that  this  act  de- 
prives tke  company  of  its  liberty  of  eon- 
1S1« 


tract,  and  of  its  property  without  dns 
proceaa  of  law.  It  compela  the  disuse  of  a 
material  part  of  the  company's  prcMBt 
equipment,  and  the  substitution  of  n  new 
appliance.  The  use  of  locomotive  bead- 
tights,  however,  is  directly  related  to  sofeQ 
in  operation.  It  cannot  be  denied  that 
the  protective  power  of  government,  sub- 
ject to  which  the  carrier  conducts  its  Imsi- 
nets  and  manages  ita  property,  extends  oa 
well  to  the  regulation  of  this  part  of  Uie 
carrier's  equipment  as  to  apparatus  for 
beating  cars  or  to  automatic  couplers.  The 
legislature  may  require  an  adequate  head- 
light  and  whether  the  carrier's  practice 
is  properly  conducive  to  safety,  or  a  neir 
method  affording  greater  protection  should 
be  substituted,  is  a  matter  for  the  legisla- 
tive judgment.  But  it  is  inaiated  that  the 
legislature  has  gone  beyond  the  [X88]  Un- 
its of  ita  authority  in  making  the  specific  re- 
quirements contained  in  the  act  as  to  the 
character  and  power  of  the  light  and  tbe 
dimensions  of  the  reflector.  Thia  argu- 
ment ignores  the  established  principle  that 
if  its  action  ia  not  arbitrary, — is  reasonably 
related  to  a  proper  purpose, — the  legiala- 
ture  may  select  the  means  which  it  dcmu 
to  be  appropriate  to  the  end  to  be  achieved. 
It  is  not  bound  to  content  it>elf  with  gen- 
eral directions  when  it  considers  that  more 
detailed  measures  are  necessary  to  attain 
a  legitimate  object.  Parti cnlariiat ion  hsi 
had  many  familiar  illustrations  in  cases 
where  there  has  t«eD  a  conviction  of  tbe 
need  of  it;  as,  for  example,  ia  building 
regulations  and  in  provisions  for  safeguard- 
ing persons  in  the  use  of  dangerous  ma- 
chinery. So  far  as  govemmental  power  is 
concerned,  we  know  of  no  ground  for  an 
excepttcm  in  the  cose  of  a  loeomoUve  bead- 
light 

It  cannot  be  said  that  the  legislator* 
acted  arbitrarily  in  prescribing  electric 
light,  in  preference  to  others,  or  that,  hav- 
ing made  this  selection,  It  was  not  entitled 
to  impose  minimum  requirements  to  be  ob- 
served in  the  use  of  the  light  WitneMC* 
for  the  plaintiff  in  error,  including  its  gCB- 
eral  superintendent  of  motive  power  and 
other  employees  holding  important  poottiwis 
and  conversant  with  the  exigencies  of  op- 
eration, presented  their  objections  to  the 
of  the  electric  headlight.  Locomotive 
engineers  who,  for  many  years,  had  drivea 
locomotives  with  such  a  light,  teatifled  for 
the  state,  expressing  a  decided  opinion  ia 
favor  o(  the  use  of  electrie  headlights  la 
the  interest  of  safe  operation,  and  submit- 
ting their  views  in  answer  to  tbe  objectioM 
that  had  been  urged.  Assuming  that  there 
om  for  differences  of  opinion,  this  fact 
does  not  preclude  the  exercise  of  tbe  legii- 
lativo  discretion.     Bo  far  as  tb«  qnestios 
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ma  one  simplj  of  expedieiicy, — «■  to  tho 
best  method  to  provide  the  deaired  securitj, 
— it  wu  within  the  aompet«iiej  of  the  legia- 
Uture  to  dMide  it.  Hew  York  A  N.  B. 
R.  Co.  T.  Briitol,  151  D.  B.  668,  6T1,  38  L.  ed. 
EOS,  274,  14  Sup.  Ct  Rep.  437;  Chicago, 
B.  A  Q.  [2S9]  R.  Co.  T.  lllinoU,  200  U. 
S.  661,  683,  664,  SO  L.  ed.  690,  606,  OOS, 
2a  Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  117&; 
UcI^M  T,  ArkkUBu,  811  U.  S.  630,  647, 
648,  63  L.  ed.  31S,  319,  320,  29  Sup.  Ct. 
Rep.  200;  Chickgo,  B.  t  Q.  R.  Co.  v,  Mc- 
Guire,  219  U.  6.  649,  SSS,  SOS,  E5  L.  cd. 
328,  388,  3SB,  SI  Sup.  Ct.  Rep.  £69,  and 
ease*  there  tdted. 

Aa  to  the  objection  that  the  atatute  makea 
no  proriaiott  lor  conditions  befond  tlie  car- 
rier'! control,  it  ia  luScient  to  aaj  that  in 
the  light  of  the  construction  placed  upon 
the  act  hf  the  supreme  court  of  the  state, 
we  are  not  at  liberty  to  regard  it  as  open 
to  this  criticism  (136  6a.  pp.  661,  662); 
eertainly,  no  lueh  case  la  here  presented. 
We  conclude  that  there  ia  no  valid  objection 
to  the  statute  upon  the  ground  that  it  de- 
prlvea  the  carrier  of  liberty  or  property 
without  due  process  of  iaw. 

The  furtlier  contention  is  that  the  statute 
offends  in  denying  to  the  plaintiff  in  error 
the  equal  protection  of  the  lam.  Speci&c- 
ally,  the  complaint  is  that  the  act  does 
not  apply  to  receivers  operating  railroads, 
and  tbst  it  expressly  eiccepta  tram  roads, 
mill  roads,  and  roads  engaged  principally 
in  lumber  or  logging  transportation  In  con- 
nection with  miLs.  Aa  to  the  flist,  it  can- 
not be  said  that  the  act  does  exclude  re- 
ceivers from  its  requirements.  The  state 
court  haa  ruled  that  the  words  "railroad 
company"  in  the  statute  include  natural 
persons  as  well  as  corporations.  It  declined 
to  decide  that  receivers  were  not  included; 
but,  conceding,  without  deciding,  that  they 
were  not,  it  was  held  that  the  statute  would 
not  for  that  reason  violate  the  equal  pro- 
tection clause  in  view  of  th«  temporary 
and  special  character  of  receivers'  manage- 
ment 1S6  Qa.  pp.  ESS,  6Se.  We  concur 
In  this  view.  As  t«  the  exceptions  made 
by  the  statute  of  tram  roads,  mill  roads, 
etc.,  it  is  impossible  to  say  tbat  the  differ- 
encea  with  respect  to  operation  and  traffic 
conditions  did  not  pmient  a  rcuonable 
baaii  for  claasiflcation.  Lindsley  v.  Nat- 
ural Carbonic  Oas  Co.  220  U.  8.  61,  78, 
81,  66  L.  ed.  360,  377,  378,  31  Sup.  Ct. 
Rep.  337,  Ann.  Caa.  lOlZC,  100;  Barrett 
V.  Indiana,  229  U.  B,  86,  30.  67  U  ed.  1050, 
1052,  33  Sup.  Ct.  Kep.  692;  German  AIU- 
aaee  Ins.  I'o.  v.  Kansas,  S33  U.  S.  389,  418, 
ante,  1011,  1024,  34  Sup.  L't.  Rep.  012. 

[KBO]  Finally,  It  is  urged  that  the  sUtute 
conatitutei  an  unwarrantable  interference 
with  tnteratata  commerce.  The  locomotive 
»•  Ik  ML 


with  respect  to  which  the  accusation  was 
made  was  at  the  time  being  regularly  used  in 
the  hauling  of  interstate  freight  trains  over 
the  company's  main  line  of  railroad,  and 
was  equipped  with  an  t^l  headlight.  The 
statute,  aa  the  aupreme  court  of  the  state 
said,  waa  not  directed  against  interstate 
commerce,  but  it  waa  held  that  it  incident- 
ally applied  to  locomotives  nsed  in  hauling 
interstate  traina  while  these  were  moving 
on  the  main  line  in  the  state  of  Georgia. 
This  being  so,  the  act  ia  said  to  be  repug- 
nant to  the  exclusive  power  of  Congress. 
It  ifl  argued  that  if  Georgia  may  prescrilM 
an  electric  beadU^t,  other  states  through 
which  the  road  runs  may  require  headlights 
of  a  different  sort;  that,  for  example,  aome 
may  demand  the  use  of  acetylene,  and  that 
others  may  require  oil;  and  tiiat,  if  state 
requirements  conflict,  it  will  be  neceaaary 
to  carry  additional  apparatua  and  to  make 
various  adjustments  at  itate  lines,  which 
would  delay  and  inconvenience  intaratate 
traffic. 

The  argument  ia  substantially  the  same 
as  tbat  which  was  strongly  presented  to 
the  court  in  New  York,  N.  H.  A  H.  R.  Co. 
V.  New  York,  105  U.  S.  628,  41  L.  ed.  853, 
17  Sup.  Ct.  Rep.  418,  where  the  plaintiff 
in  error  waa  held  subject  to  penalty  for 
the  violation  of  a  New  York  statute  which 
in  snbstance  made  it  unlawful  for  any  stcaai 
railroad  doing  bnsineas  in  that  atate  to 
heat  its  passenger  cars,  on  any  other  ifaaa 
mixed  trains,  by  any  stove  or  furnace  kept 
inside  of  the  car  or  suspended  therafrom. 
The  railroad  company  was  a  Connecticut 
corporation  having  but  a  few  miles  of  road 
within  the  state  of  New  York,  and  operating 
through  traina  from  New  York  through 
Connecticut  to  Maaaachusetts.  As  this 
court  said  in  ita  opinion,  the  argument  waa 
made  tbat  "a  conflict  between  state  regula- 
tions in  respect  of  the  heating  of  passenger 
care  used  In  interstate  commerce  would  make 
aaie  and  rapid  [Z9I]  transportation  im- 
possible; that  to  stop  an  ezpreea  train  on 
its  trip  from  New  York  to  Boston  at  the 
Connecticut  line  in  order  that  passenger* 
may  leave  the  cara  heated  as  required  by 
New  York,  and  get  into  other  ears  heated 
in  a  different  mode,  in  eonformi^  with 
the  laws  of  Connecticut,  and  then  at  the 
Massachusetts  line  to  get  into  cars  heated 
by  still  another  mode,  as  required  bjr  tba 
laws  of  that  commonwealth,  would  be  a 
hardship  on  travel  that  could  not  be  en- 
dured." But  the  court  ruled  that  these 
"poasible  inconveniences"  could  not  affect 
"the  question  of  power  in  each  state  to 
make  such  reasonable  regulations  tor  the 
safety  of  passengers  on  interstate  trains  a^ 
in  ita  judgment,  all  tUnga  eoaaldwed,  ia 
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appropriate  and  tfecUve."    Suprft,  pp.  i 
633. 

In  thiu  deciding,  the  court  applied  the 
settled  principle  that,  in  the  absence  of 
legislation  by  Congresa,  the  etatea  are  not 
denied  the  exercise  of  their  power  to  tecura 
•afetf  In  the  physical  operation  ol  railroad 
train*  within  their  territory,  eren  though 
ineh  trains  are  tued  in  interstate  eom- 
mera.  That  ha«  been  the  law  since  the 
b^inning  of  railroad  transportation.  It 
was  not  intended  that,  pending  Federal 
action,  the  use  of  such  agencies,  which,  un- 
less carefully  guarded,  was  fraught  with 
danger  to  tiie  community,  ahould  go  un- 
regulated, and  that  the  *tat«s  should  be 
without  authority  to  secure  needed  local 
protection.  The  requirements  of  a  state,  of 
course,  must  not  be  arbitrary,  or  pass  be- 
yond the  limits  of  a  fair  judgment  as  to 
what  the  exigency  demands,  but  they  ore 
not  inTalid  because  another  state,  in  the 
exercise  of  a  similar  power,  may  not  Im- 
pose the  same  regulation.  We  may  repeat 
what  was  said  in  Smith  v.  Alabama,  124 
V.  8.  489,  481,  482,  31  L.  ed.  608,  613,  S14, 
1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
BS4:  "It  Is  to  be  remembered  that  rail- 
roads ore  not  natural  highways  of  trade 
and  commerce.  .  .  .  The  places  where 
they  may  be  located,  and  the  plans  accord- 
ing to  which  they  must  be  constructed,  are 
prescribed  by  the  legislation  of  the  state. 
Their  operation  requires  the  use  of  inatru- 
nenta  [29t]  and  agencies  attended  with 
special  risks  and  dangers,  tbe  proper  man- 
agement of  which  iuvolvea  peculiar  knowl- 
edge, training,  skill,  and  care.  Tbe  safety  of 
the  public  in  persoD  and  property  demands 
the  use  of  specific  guards  and  precautions. 
.  .  .  The  rules  prescribed  for  their  ecn- 
struetfon  and  for  their  management  and 
operation,  designed  to  protect  persons  and 
property,  otherwise  endangered  by  their 
use,  are  strictly  within  the  limit*  of  the 
local  law.  They  are  not  per  te  regula- 
tions of  commerce;  it  is  only  when  they 
operate  as  such  in  the  circumstances  of 
their  application,  and  conflict  with  the  sz- 
preased  or  presumed  will  of  Congress  ex- 
erted on  the  same  subject,  that  they  can 
be  required  to  give  way  to  the  supreme 
authority  of  the  Constitution."  See  also 
NashTJIle,  C.  &  St.  L.  R.  Co.  t.  Alabama,  128 
U.  8.  90,  32  L.  ed.  3o2,  2  Inters.  Com. 
Rep.  238,  g  Sup.  Ct.  Rep.  2S;  Hennington 
T.  Georgia,  163  U.  S.  299,  41  L.  ed.  16S, 
18  Sup.  Ct.  Rep.  1086;  New  York,  N.  H. 
t  H.  B.  Co.  T.  New  York,  supra;  Lake 
Shore  ft  M.  8.  R.  Co.  y.  Ohio,  173  U.  8. 
ses,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  466; 
Missouri  P.  R.  Co.  v.  L*rabe«  Flour  Milla 
Co.  211  U.  8.  612,  63  L.  ed.  362,  29  Sup. 
CL  Rep.  214;  Missouri  P.  R.  Co.  t.  " 
ISlt 


216  U.  S.  262,  64  L.  ed.  472,  30  Sup.  Ct 
Hep.  330;  Chicago,  R.  1.  4  P.  R.  C».  ». 
Arkansas,  219  U.  S.  4B3,  55  L.  ed.  290.  31 
Sup.  Ct.  Rep.  275;  UinnesoU  Rate  Cases 
(Simpson  v.  Bhepard)  230  U.  8.  362,  402, 
410,  67  L.  ed.  1611,  1642,  1S46,  48  L.R.A. 
(NjS.)  1161,  33  Sup.  Ct.  Rep.  729. 

If  there  is  a  confiict  in  such  local  regu- 
lations, by  which  interstate  commerce  may 
be  inconvenienced, — if  there  appears  to  be 
need  of  standardization  of  safety  appli- 
ances, and  of  providing  rules  of  operation 
which  will  govern  the  entire  interstate  road, 
irrespective  of  state  boundaries, — there  is  a 
simple  remedy;  and  it  cannot  be  assumed 
that  it  will  n(^  be  readily  applied  if  there 
be  real  occasion  for  it.  That  remedy  does 
not  rest  in  a  denial  to  the  state,  in  the 
absence  of  conflicting  Federal  action,  of  its 
power  to  protect  life  and  proper^  within  its 
borders,  but  it  dots  lie  in  the  exerciae  of 
the  paramount  authority  of  Coagrca,  in 
its  control  of  interstate  commerce,  to  estab- 
lish such  regulations  as,  in  its  judgment, 
may  be  deemed  appropriate  and  aufficiait. 
Congress,  when  it  pleases,  may  give  tiic  rule 
and  make  the  standard  to  be  observed  on 
the  interstate  highway. 

[COS]  It  is  suggested  that  Congress  has 
acted  in  the  present  instance.  Reference  is 
made  to  the  act  of  March  2,  1803,  chap.  196 
(27  8tat  at  L.  631,  U.  S.  Comp.  SUt  ISOl, 
p.  3174),  relating  to  power  driving-wbeel 
brfJces  for  locomotives,  grab  irons,  auto- 
matic couplers,  and  height  of  drawbars;  to 
tbe  act  of  March  2,  1903,  chap.  976  (32 
Stat,  at  L.  943,  U.  B.  Comp.  SUt.  8upp. 
1911,  p.  1314),  amending  the  act  of  IS93; 
to  the  act  of  May  27,  1908,  chap.  200  (36 
SUt.  at  L.  324,  326,  U.  S.  Comp.  BUt 
Supp.  1911,  p.  1326)  autborizing  the  In- 
terstate Commerce  Commission  to  keep  in- 
formed regarding  compliance  with  the  safe- 
ty-appliance act,  and  to  investigate  and 
report  on  the  need  of  any  appliances  or 
systems  intended  to  promote  tjie  safety  of 
railway  operations;  to  the  act  of  May  30, 
1906,  chap.  225  (35  SUt.  at  L.  476,  U.  S. 
Comp.  SUt  Supp.  1011,  p.  1326),  relating 
to  locomotive  ash  pans;  to  the  act  of  April 
U,  1010,  chap.  160  (30  SUt.  at  L.  298, 
U.  S.  Comp.  SUt.  Supp.  1011,  p.  1327), 
relating  to  sill  steps,  hand  brake*,  ladders, 
running  boards,  and  hand  holds,  and  pro- 
viding that  the  IntersUte  Commerce  Com- 
mission should,  after  bearing,  designate  tbe 
number,  dimensions,  location,  and  manner 
of  application  of  these  appliance*,  and  of 
those  required  by  the  act  of  1S93;  to  the 
deUiled  regulations  prescribed  by  the  Com- 
mission, on  March  13,  1911,  pursuant  to 
this  authority;  to  the  act  of  May  6,  1910, 
chsp.  208  (36  SUt.  at  L.  360,  V.  8.  Comp. 
SUt.  Supp.  1011,  p.  1320),  reqniriBf  tbi 
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mi.              INTERBTATB  COM.  COM.  i.  ATCHI80M,  T.  ft  8.  P.  R.  CO.  293,  29* 

CMnmiwion    to    invratigate    accident*    and  rtate   commerce,    incidentally   to  a   ayitem- 

nakfl  report  u  to  their  cauBca,  with  ineh  line  haul,  i«  not  nccesMrily  an  added  »erv- 

IWOmmaidaticinB  m  they  may  deem  proper;  <*-  '"'  which  the  carrier  is  entitled  to  make, 

uid  to  the  act  of  February  17,  1811,  chap.  Z^iV^^^^V.^ffr^^^  ^^rh'^JTv    »h?4 

.*-   ...A  «.   *      .  ^    A*..    IT    c    *i           nj  -  ine-naul  rate  to  or  irom  aucn  city,  wnere 

103   OS  SUt.  at  L.  913   U.  8.  Comp.  3Ut.  j^at  rate  embrace,  a  receiving  and'delivery 

Snpp.  1911,  p.  1333),  relating  to  locomotiTa  jerrice  at  team  tracks  or  at  freight  ahedt 

boUen.  vithin  sach  awitehing  limtta,  for  which  tiie 

But   it   ia   manifeat   that   none   of   tbese  ipur-track  lervice  is  a  mbetitute. 

acta    provide*    reguUtiona    for    locomotiTe  f*'.*"'  other  ra»e*  we  Carrieta,  III,  •!  HI,  t 

headlights.    Attention  ia  also  called  to  the  ,  ,  „,' ,    "^-  ^'-      _'  „          ,  ..^ 

.f    ..               ....         ,    .   .    ,  [ntcr8Iat«     Commerce     CoinmlBBtoil   — 

inveatigation*  conducted  by  what  la  known  powerg  _  inquiry    into    facta  -  rair- 

aa    the    "block    aignal    and    train    control  rier'a  snilching  charees. 

board"  (organiMd  by  the  CommiaBion),  and  2,  The  queation  whether  there  ia  at  any 

the  reporta  of  that  board   with  respect  to  point   an   additional   aerrice   performed   by 

Bundry    derieea    and    appliances,    Including  the  carrier  in  the  receipt  and  delivery  on 

headlighU.     It   doea   not   appear,   however,  industrial  apur  tracks  within  the  switching 

either  that  Congresa  ha*  acted,  or  that  the  !'■""'•  '°  '/"y  "'  '*'''"^  '"'«^'  ""^"g 

CommisBion,   under   the   authority  of   Con-  T.rrl'^'^h^TT^^'^i.^^..-'^^  2?^ 

,,,.,,                   ,  f.             ,  Earner  may  base  an  extra  cnaroe,  in  addi- 

greaa,  haa  eaUbliahed  any  regulation  eo  far  ^j^^  ^^  t^^  li„e-haul  rate  to  or  from  auch 

aa  beadlifcbta  are  concerned.     Aa  to  theae,  jity_  or  whether  there  is  merely  a  anbati- 

the  altnation  haa  not  been  altered  by  any  ex-  tuted  service  which   is  substantially  a  like 

ertion  of  Federal  power,  and  the  [XB4]  case  service   to   that    included    in   tiie   Lne-haul 

stands  aa  it  has  always  atood,  without  regu-  raU,  and  not  received,  is  a  question  of  fact 

latlon,   nnleas  it  be  supplied  by   local   au-  'o   ^e   determined   according  to  the   actual 

thority.    The  moat  that  can  be  said  U  that  ponditiona  of  operation,  and  one  upon  which 

..      L_i              ji.,.i..n_  LtiB  manifeatly  the  province  of  the  Inter- 

,n,«,„»  !,.»  tan  „rf,   hu    U,.t  Oo.pe..  ,„^  o™™ra  C«mml«lon  to  p.... 

haa  not  yet  decided  to  eatabliah  regulations,  fuatiera  ai  (a  Intersule  Commerca  Commia- 

either  directly  or  through   ita  subordinate  «ltm,   set  liitersiste  Commerce  ''ommliiton, 

body,  as  to  the  appliance  in  question.     TTie  ,  '"  °'f"'  «"»■  "■  "°*'    ^           ,     , 

.   . '  .  .                  J    .L      _      -        1 .1.      1  »  ,  Interstate     Commerce      Commlealon   ^ 

intent  to  supersede  the  exercise  of  the  state  a  j„j,ciai  review  -  HndluKa  of  fact, 

police   power   with   respect   to   th.a   aubject  g,  jhe    flndinga   of   the   Interstate   Com- 

eannot  be  inferred  from  the  restricted  action  merce    Commisaioa    that     induatrial    spur 

which  thus  far  has  been  taken.     Missouri  tracks  within  the  switching  limita  in  a  city 

P.  R.  Co.  V.  Larabee  Flour  Mills  Co.  211  constituted  part  of  the  carrier's  terminals, 

U.  8.  612,  63  L.  ed.  362,  29  Sup.  Ct.  Rep.  and  that  under  the  conditions  there  exist- 

214;   Savage  v.  Jones,  226  U.  S.  601,  633,  '"JB  *•>«  receipt  and  delivery  on  these  spurs 

ML.  ed.  1182,  1104,  32  «up.  Ct.  Rep.  715.  ^^ -'^/^  ^-?,^^'  ---«  -  '^'^^^  -- 

The  judgment  is  affirmed.  ,^^   ^^..^ipt   ,„d   delivery   at  t4m  tracks 

Affir..^  ^^j  freight  sheds  within  such  switching 
limita,  are  concluaive  upon  the  courta,  U 
based  upon  the  evidence. 

(Hatters  ■■  t-   ' 

sloQ-  see  IL....  -^-^~ 

-  -  -     .  In  Digest  Sup.  CI.  1808.1 

Associated   Jobbers   of   Ix>a   Angeles,  and  Estoppel  —  by     atrecment  —  carrier's 

Pacific    Coast   Jobbers   ft   Manufacturers  cliarg«   for   awltchint   aervloe  —  dla- 

Aasociation,  Appta.,  crltnlnatlon. 

V-  4.  Shippers  subjected  to  unreasonable  or 

ATCHISON,  TOPEKA,  ft  SANTA  FE  RAIL-  unjustly  discriminatory  Gbarges  for  the  de- 

WAY  COMPANY,  Southern  Paciflc  Com-  livery  and  receipt  on  industrial  spur  tracks 

pany,  and  San  Pedro,  Los  Angeles,  ft  Salt  within  the  switching  limita  in  a  city  of  car- 

lAke  Railroad  Company.  *  luad  freight  moving  in  interstate  commerce 

are  not  estopped  to  bring  the  matter  belora 

(See  8.  C.  Reporter's  ed.  2B4-314.)  the   Interatate  Commerce   Commission,  and 

to  secure  its  order  directing  the  carriers  to 

Osrrlera  —  ratea  —  added  service  —  dis-  stop    the    objectionable    practice,    because, 

crimination  —  Bwltchtng  charge.  when    making   the   contraeta   under    which 

1.  The  delivery  and  receipt  on  industrial  the  spur  tracks  were  constructed,  the  shlp- 

apur  tracks  within  the  switching  limita  in  pers   consented    to   a   special   charge   when 

a  eitj  of  carload   freight  moving  in  inter-  freight    should    be    received    and    delivered 

thereon. 

[Tot  olh«-    ,  _  .   — . 

Dliest  Sup.  Ct.  IMS.] 

*^^" [No.  98.] 

w^^toKSTkuTft^^f  IL^C^TIS^trCt  A'E"^  January  14  and  IB,  1014.    Decided 

88  L.  ed.  U.  8.  458.  -'««  ».  »"• 

""^•^  D,9,„z^b, Google  "" 


SUPBEHE  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbk, 


pending  KD  order  of  th«  Interatate  Com- 
merce CommiMion  prohibiting  carrien  from 
nuUcing  an  additional  charge  for  ieoel*iiig 
or  deliveriog  carload  freight  on  Induitrla) 
■par  traks  within  awitching  limita.  Ee- 
veraed,  and  cauie  remanded  to  the  United 
State*  Diatriet  Court  for  the  Soutbem  Dis- 
trict of  California,  with  inBtmctioni  to  dia- 
miH  the  bill. 
See  aame  caw  below,  188  Fed.  229,  929. 
The  facta  are  stated  in  the  opinion. 
Mr.  Blackburn  EaterlinB,  Special  As- 
sistant to  the  Attorney  General,  argued  the 
cauae,  and,  with  Solicitor  Qeneral  Davis, 
filed  «.  brief  for  the  United  States: 

The  findings  ol  the  CommiBiion  wai 
line  with  the  facts  before  it,  and  accorded 
with  the  provisions  of  the  act  to  reflate 
commerce  as  well  as  with  certain  well- 
■idered  judicial  decisiona,  all  of  which  the 
commerce  court  ignored. ' 

Chicago  ft  N.  W.  R.  Co.  t.  People,  5S 
111.  365,  8  Am.  Rep.  690;  Coe  t.  Louisville 
&  N.  R.  Co.  3  Fed.  776;  Covington  Stock 
Yards  Co.  v.  Keith,  139  U.  S.  128,  30  L.  ed. 
73,  11  Sup.  Ct.  Rep.  488-,  Vincent  v.  Chi- 
cago ft  A.  R.  Co.  49  111.  33. 

The  present  case  is  not  that  of  a  carrier 
making  delivery  by  means  of  a  terminal 
company  "to  a  point  off  its  line,"  for  which 
delivery  it  Is  entitled  to  make  an  extra 
charge,  as  in  the  caae  of  Interstate  Com- 
merce Commission  v.  Btickney,  816  U.  S. 
08,  64  L.  ad.  112,  30  Sup.  Ct.  Rep.  66,  but 
tha  controversy  la  limited  to  the  narrow 
question  of  the  right  of  appellees  to  make 
an  extra  charge  for  deliveries  on  spurs 
which  are  found  to  constitute  a  part  of 
their  own  terminala,  tracks,  etc 

On  a  mixed  question  of  law  and  fact  the 
findings  of  the  Commission  are  conclusive. 
Illinois  C.  R.  Co.  v.  Interstate  Commerce 
CommissioD,  206  U.  S.  441,  455,  450,  51 
L.  ed.  1128,  1134,  1135,  27  Sup.  Ct.  Rep. 
700. 

Mr.  P.  J.  Farretl  argued  the  cause  and 
filed  a  brief  for  the  Interstate  Commerce 
Commiasion: 

In  substituting  its  own  judgment  for  the 
judi^ent  of  the  Commission,  and  finding 
that  the  charge  of  (2.00  per  car  is  not  un- 
justly discriminatory,  the  commerce  court 
acted  beyond  ita  power. 

Interstate  Commerce  CommiRsion  v.  Dela- 
ware, L.  ft  W.  R.  Co.  220  U.  S.  235,  5S  L. 
ed.  448,  31  Sup.  a.  Rep.  398. 

Where  called  upon  to  suspend  or  set 
aside  an  order  of  the  Commissi  on  ba«ed 
upon  a  diacrimi nation  found  by  the  Com- 
mlsaloB'ta  bt  usjuat,  the  duty  of  the  court 
does  not  include  a  right  to  determine 
1»0 


whether  the   finding  of  the  Commisaioa  ia 

Procter  ft  G.  Co.  v.  United  State*,  tti 
U.  B.  882,  OS  L.  ed.  lOSl,  38  Sup.  Ct  Bap. 
781. 

Messrs.  Gardiner  Latlirop  and  FVed 
H.  Wood  argued  the  cause,  and,  with 
Me**r*.  W.  F.  Herriu,  J.  P.  Blair,  Robert 
Dunlap,  T.  J.  Norton,  and  C.  W.  Durbrow, 
filed  a  brief  for  appellee*: 

Outside  of  special  agreement  the  duty  of 
a  railway  company  at  common  law  and 
under  the  interstate  commerce  act  is  only 
to  the  public  in  general,  and  a  single  ship- 
per can  demand  the  performance  of  such 
duty  only  as  he  put*  bimself  in  the  poaitioa 
or  situation  of  one  of  the  general  public 
entitled  to  demand  performance  of  the  aerv- 
ice  in  question. 

Atchison,  T.  ft  S.  F.  R.  Co.  v.  Tiedt.  40 
L.RJ|>.(N.S.)  848,  116  C.  C.  A.  168,  196 
Fed.   348. 

The  phrase  "terminal  charges"  was  wcD 
understood  in  the  English  statutes  and  in 
the  English  decisions  based  thereon,  made 
prior  to  the  adoption  of  the  interstate  oon- 
meree  act.  As  is  well  known,  the  latter  act 
adopted  certain  terms  and  provisions 
found  in  the  English  statute*. 

Interstate  Commerce  Commission  v.  Bal- 
timore ft  0.  R.  Co.  145  U.  S.  864,  284,  36 
L.  ed.  699,  706,  4  Inter*.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844. 

A  switching  service  rendered  vrithin  a 
terminal  to  make  a  special  delivery  of 
freight  Is  appropriately  regarded  as  a  ter- 
minal lerTiee,  and  one  for  which  a  sepa- 
rate, reasonable  charge,  commensurate  with 
the  vslue  of  the  same,  may  be  imposed 
upon  the  party  desiring  and  obtaining  the 
benefit  thereof. 

National  Tube-Works  Co.  v.  Baltimore  ft 

,  R.  Co.  4  Sadler  (Pa.)  361,  tl  Atl.  6; 
4  Elliott,  Railroads,  8d  ed.  |  1566i  Owea 
V.  St.  Louie  ft  S.  F.  R.  Co.  63  Mo.  404; 
Sowerby  ft  Co.  v.  Great  Northern  R.  Co. 
T  Eng.  Ry.  ft  C.  Trafiic  Gas.  ISO;  Manchcater 
R.  Co.  V.  Pidcock  ft  Co.  10  Eng.  Ry.  ft 
C.  Traffic  Cas.  160;  Hacnamara,  Carr.  pp. 
226,  287;  Detroit,  O.  H.  ft  M.  R.  Co.  «. 
Interstate  Commerce  Commission,  21  C.  C. 
A.  103,  42  U.  S.  App.  308,  74  Fed.  803, 
affirmed  on  appeal  in  167  U.  S.  633,  S44, 
646,  48  L.  ed.  306,  309,  310,  17  Sup.  Ct 
Rep.  986;  1  Boyle  ft  W.  Traffic  on  Railways 
ft  Canals,  p.  118;  Hall  v.  London,  B.  ft 
S.  C.  R.  Co.  L.  R.  10  Q.  B.  Div.  006,  63 
L.  T.  N.  8.  340,  0  Eng.  Ry.  ft  C.  Traffic 
Cas.  28;  8  Boyle  ft  W.  Traffic  on  Railway* 
ft  Canals,  pp.  258,  286,  296;  Stone  t.  De- 
troit, Q.  H.  ft  M.  R.  Co.  3  Inters.  Com. 
Rep.   66. 

The  charge  was  separately  stated  in  th* 
>S4  V.  B. 
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tuifl,  as  required  bf  |  6  of  tbe  ioterttaite 
commerce  1»w  concerning  teiminal  charges, 
•tc. 

Beak  T.  W.  lUUroKd  Bate  Regulation, 
I  912}  Interttate  Commerce  Commiaiiion  *. 
Baltimore  t  O.  R.  Co.  3  Intara.  Com.  Rep. 
198,  43  Fed.  42,  14B  U.  8.  SBS,  36  L.  ed. 
699,  4  Interv.  Com.  Rep.  98,  12  Sup.  Ct.  Rep. 
&44;  Fitchbnrg  R.  Co.  i.  Gage.  IS  Oraj, 
39«. 

The    Chicago   lire   ftock    awitcliing 
are  in  point. 

Walker  t.  Keenan,  19  C.  C.  A.  668,  34 
U.  S.  App.  aOl,  73  Fed.  765;  Sticknej  *. 
Interstate  Commerce  Commluion,  164  Fed. 
638,  215  U.  S.  98,  64  L.  ed.  112,  30  Sup. 
Ct.  Rep.  66. 

It  was  not  obligatory  on  the  railway 
companj  to  construct  industrial  spurs  and 
deliver  or  receive  freight  thereon.  Its  obli- 
gation in  that  respect  is  wholly  voluntary 
and  contractual,  and  It  is  therefore  proper 
to  impose  a  separate  charge. 

Jones  T.  Newport  News  &  M,  Valley  Co. 
13  C.  C.  A.  95,  31  U.  S.  App.  02.  6S  Fed. 
736;  Mercantile  Tmst  Co.  v.  Columbus,  S. 
t.  H.  R.  Oo,  BO  Fed.  148;  Harp  v.  Choctaw, 
0.  t  G.  R.  Co.  118  Fed.  178;  Mann  v. 
Pere  tfarquctte  R.  Co.  136  Mich.  21H,  19 
N.  W.  721 -,  Gulf  Comprpss  Co.  v.  Alabama 
O.  S.  R.  Co.  ion  Miss.  SS2,  G6  So.  666. 

A  railway  company  would  not  have 
power  or  authority  to  appropriate  or  con- 
demn a  right  of  way  in  order  to  construct 
a  spur  track  to  be  o])erated  for  the  special 
accommodation  of  one  or  a  few  shippers,  as 
auek  use  would  be  for  a  private,  and  not  a 
public,  purpose. 

Pittsburg,  W.  4.  K.  R.  Co.  t.  Bonwood 
Iron  Works,  31  W.  Va.  TIO.  2  L.R.A.  680, 
8  8.  T..  463;  Re  Split  Rock  Cable  Road  Co. 
128  N.  Y.  408,  28  N.  E.  500;  Chattanooga 
Terminal  R.  Co.  t.  Felton,  69  Fed.  270; 
Chicago  &  E.  I.  R.  Co.  t.  Wjltae,  118  111. 
449,  6  N.  E.  40;  Brown  v.  Gerald.JOO  Me. 
SSI,  70  L.B.A.  472,  100  Am.  St.  Rep.  520, 
61  Atl.  785. 

The  cost  of  performing  a  particular  serv- 
ice among  a  number  of  others,  if,  indrvd, 
the  same  could  be  approximated,  is  not  tlie 
only  element  which  ia  to  be  considered  in 
determining  the  reaeonablencsa  of  a  charge. 
The  railway  company  is  entitled  to  some- 
thing more  than  coet. 

Southern  R.  Co,  v.  St.  Louis  Hay  ft  Grain 
Co.  214  U.  B.  297,  S3  L.  ed.  1004,  20  Sup. 
Ct.  Rep.  878;  Interstate  Commerce  Com- 
mission T.  Stiekney,  215  U.  8.  98,  54  L. 
ed.  112,  80  Sup.  Ct.  Rep.  66. 

The  value  of  the  service  is  an  Important 
and  necessary  element  for  consideration, 
and  if  we  were  to  assume,  for  the  sake 
of  argument,  that  it  costs  no  more  to  de- 
HvcT  a  car  at  some  particular  industry 
51  If.  ed. 


than  to  deliver  a  car  upon  the  public  tetuH 
tracks,  yet  it  is  admittedly  of  more  tbIuo 
to  the  shipper  to  have  the  car  delivered 
at  fats  industry  than  upon  the  public  team 
tracks.  It  is  the  value  of  the  service  which, 
after  all,  1*  to  ascertained. 

Beale  t  W.  Railroad  Rate  Regulation,  | 
3S0;  Canada  Southern  R.  Co.  t.  Interna- 
tional Bridge  Co.  L.  B.  8  App.  Cas.  731} 
Kennebec  Water  Diet.  t.  Waterrille,  97  He. 
186,  60  L.RA.  SS6,  64  Atl.  6. 

The  discrimination  condemned  by  the  2d 
aectlOD  is  one  in  favor  of  a  particular  ship- 
per, and  against  other  shippers  in  a  like 
situation,  which  destroys  that  equality  of 
treatment  in  rates  ivbich  It  is  the  great 
purpoae  of  the  law  to  enforce. 

American  Sugar  Bet.  Co.  v.  Delaware,  L. 
4  W.  R.  Co.  126  C.  0.  A.  201,  207  Fed. 
733 1  Interstate  Commerce  Commission  v. 
Baltimore  4  O.  B.  Co.  S  Inters.  Com.  Rep. 
192,  43  Fed.  47. 

It  could  not  be  pretended  that  an  abso- 
lute refusal  on  tbe  part  of  the  railway 
company  to  construct  these  spur  tracka,  or 
to  make  deliveries  at  the  private  plants 
located  thereon,  constituted  any  unjust  dis- 
crimination as  against  any  such  shippers, 
add  in  favor  of  shippers  using  the  public 
team  tracks. 

Central  Stock  Yards  Co.  v.  LouisviUe  4 
N.  R.  Co.  63  L.R.A.  213,  SB  C.  C.  A.  S3, 
118  Fed.  113. 

How,  then,  can  it  be  contended  that  when 
the  railway  company  does  undertake  to 
make  auch  a  special  delivery  at  a  private 
plant,  that  the  imposition  of  a  reasonable 
charge  therefor  results  in  an  unjust  dis- 
crimination against  such  shipper,  and  in 
favor  of  those  served  only  by  the  public 
team  tracks!  Is  it  not  by  virtue  of  his 
contract  with  the  railway  company  that  the 
spur  track  shipper  geta  a  better  and  more 
doHirable  service  than  that  received  by  one 
of  the  public  at  large  at  the  public  team 

Penn  Ref.  Co.  v.  Western  New  York  4 
P.  R.  Co.  208  U.  S.  206,  62  L.  ed.  466,  28 
Sup.  Ct.  Rep.  208;  Detiaby  Main  Colliery 
Co.  V.  Msnrhetter.  8.  4  L.'r.  Co.  I,.  B.  II 
App.  Caa.  1 10,  6  Eng.  Ry.  4  C.  Traffic  Caa. 
133.  65  L.  J.  Q.  B.  N.  S.  181,  64  L.  T.  N.  8. 
1,  60  J.  P.  .140,  L.  R.  14  Q.  B.  Div.  223; 
Finnie  v.  Glasgow  4  S.  W.  R.  Co.  2  Macq. 
H.  L.  Cas.  183;  Hurray  v.  Qlaagow  4  S. 
W.  B.  Co.  11  Sc.  Sees.  Cas.  4th  series,  205. 

We  do  not  understand  that  the  court  is 
precluded  from  inquiring  whether  the  Com- 
mission has  erred  in  the  application  ol  tbe 
law,  or  misconatrued  the  same,  and  that  it 
has  no  power  to  correct  such  error  by  hold-, 
ing  the  Commission's  decision  and  order  to 
be  invalid.  See  United  States  v.  Baltimore 
4  O.  &.  Co.  2S1  0.  8.  ST4,  ante,  218,  34 
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Sup.  Ot.  Rep.  7S.  On  tbe  eontruy,  this 
court  hhB  held  thtt  whether,  under  a  given 
■tate  of  facta,  there  is  a,  Tiolation  of  either 
Qie  Zd  or  3d  nctiou  is  a  queition  of  law 
upon  which  the  eoncluiion  of  the  Commia- 
■ion  ia  not  final.  Interstate  Commeroe 
CommiHion  t.  Baltimore  ft  O.  R.  Co.  22S 
U.  8.  386,  68  L.  ed.  1107,  32  Sup.  Ct.  Rep. 
742,  Ann.  Caa.  I914A,  604.  We  do  not 
underatand  that  in  our  Mil  we  have  gime 
farther  than  wsa  sanctioned  bj  this  conrt 
in  Intentate  Commerce  CommiBsion  t.  Oif- 
fenbaagb,  222  U.  8.  42,  66  L.  ed.  83,  82 
Sup.  Ct.  Rep.  22,  or  in  Interatate  Com- 
merce CommiMion  v.  Sticlcnef,  216  U.  8. 
98,  84  L.  ed.  112,  30  Sup.  Ct.  Rep.  6S. 

T^e  I^al  effect  of  evidence  la  a  queation 
of  law.  A  finding  without  evidence  la  be- 
yond the  power  of  the  Commlasion.  An 
order  baaed  thereon  ia  contrarr  to  law, 
and  muat.  In  the  language  of  the  atatute, 
"b«  aet  aaide  by  a  court  of  competent  juria- 
diction." 

Interatata  Commerce  Commiaaion  v. 
Loulavllla  ft  N.  R.  Co.  227  U.  8.  88,  67  L. 
ed.  431,  83  Sup.  Ct.  Rep.  18S. 

Anj  charge  of  violation  of  tbe  undue- 
preference  clauae  muat  be  confined  to  a 
eonaideration  of  places  and  shipper*  aerved 
by  tbe  particular  railroad  complained  of; 
and  It  ia  immaterial  what  ita  connectiona 
or  other  rallroada  may  do  or  fall  to  do  in 
other  places. 

Eau  Claire  Bd.  of  Trade  t.  Chicago,  H. 
ft  St.  P.  R.  Co.  4  Intera.  Com.  Rep.  78. 

Again,  it  would  be  necessary  for  the  Com- 
miasion  to  determine  and  point  out  In  what 
other  localities  Industrial  spur  track  ship- 
pera  upon  the  line  in  question  were  in  com- 
petition with  those  in  Los  Angeles.  For 
if  there  was  no  competition  between  them, 
thert  could  be  do  complaint  that  one  re- 
ceived an  undue  advantsge  to  the  unreason- 
able  diaadvaotage  of  the   other. 

Interstate  Commerce  Commission  r.  Bal- 
timore ft  O.  R.  Co.  3  Intfera.  Com.  Rep.  102, 
43  Pad.  47;  Interatate  Commerce  Commia- 
sioD  V.  Baltimore  ft  O.  R.  Co.  146  U.  S. 
263,  2B2,  36  L.  ed.  6M,  TOO,  4  Intera.  Com. 
Rep.  92,  12  Sup.  Ct.  Rep.  844;  Hosier  v. 
Caledonian  R.  Co,  1  Eng.  Ry.  ft  C.  Traffic 
Cas.  27;  KicholaoD  *.  Great  Western  R. 
Co.  1  Eng.  Ry.  ft  C.  Traffic  Caa.  ISO;  Lees 
T.  Lancaahire  ft  Y.  R.  Co.  1  Eng.  Ry.  ft  C. 
Traffic  Cas.  362;  Lincolnahire  Patent  Fuel 
Co.  V.  London  ft  N.  W.  R.  Co.  12  Eng.  Ry. 
ft  C.  Traffic  Caa.  77  j  1  Boyle  ft  W.  Traffic 
on  Railways  ft  Canala,  p.  16B;  Phippa  v, 
London  ft  N.  W.  R.  Co.  8  Eng.  Ry.  ft  C. 
Traffic  Cas.  83,  [1892]  2  Q.  B.  S29.  61  L.  J. 
q.  B.  N.  S.  379,  BB  L.  T.  N.  S.  721 -,  United 
'SUtes  r.  Chicago  ft  N.  W.  R.  Co.  62  a  C. 
A.  46S,  127  Fed.  786. 

Agabi,  whether  the  alleged  preferenoe  ia 
ISIS 


undue  or  not  depends  largely  upoa  whether 
at  the  one  place  or  locality  the  railway 
company  is  forced  by  competition  of  mar- 
kets or  of  other  carriers  to  forego  malciog 
a  ebarge  which  it  ia  not  compelled  to  fore- 
go at  the  othar  point.  That  ia  an  impor- 
tant element  to  be  conaidered  and  to  be 
given  due  effect  by  the  Commission  tn  any 
determination. 

Interatate  Commerce  Commission  *.  Dif- 
fenbangh,  222  U.  8.  42,  48,  SS  L.  ed.  S3, 
S8,  32  Sup.  Ct.  Rep.  22;  Interstate  Com- 
merce Commiaaion  v.  Chicago  O.  W.  R.  Co. 
20a  U.  8.  108,  119,  62  L.  ed.  709.  712,  28 
Sup.  Ct.  Rep.  4B3. 

The  terms  "custom"  and  "naage"  seem 
to  be  confounded  and  inappropriately  used 
by  tbe  Commiaaion  in  ita  opinion.  A  cna- 
tom  which  haa  the  binding  effect  of  law 
in  the  absence  of  agreement  ia  one  which 
muat  have  existed  from  a  time  "whence 
the  memory  of  man  runneth  not  to  the  con- 
trary." It  must  have  the  force  of  law  In- 
dependent of  persons  consenting  to  it.  It 
is  a  local  common  law. 

1  Chitty's  BL  Com.  **74-80;  Oceaa 
Beach  Asbo.  t.  Brinley,  34  N.  J.  Bq.  448; 
Robinson  v.  Mollett,  L.  R.  7  H.  L.  BOS; 
Hammerton  T.  Honey,  24  Weeic  Rep.  603; 
Hursh  V.  North,  40  Pa.  243. 

Custom  and  usage,  in  the  way  ot  prac- 
tice, are  generally  shown  in  particular 
trades  to  show  the  underatanding  of  par- 
ties to  oontracta  where  the  practice  or  us- 
age is  not  In  contravention  of  agreement, 
and  is  therefore  supposed  to  be  incorpo- 
rated In  the  eontraet  by  assent  of  the  par- 
ties. It  then  becomes  a  part  of  the  con- 
tract where  there  ia  no  stipulation  or 
understanding  to  the  contrary.  In  the  case 
at  bar  it  could  not  become  a  part  of  the 
contract,  aa  It  would  be  contrary  to  a  tariff 
provision,  aa  the  tariff  provision  haa  the 
effect  of  law,  and  must  be  obaerved  by  the 

Tilley'  V.  Cook  County  (Tilley  *.  Chi- 
cago) 103  U.  S.  166,  102.  20  L.  ed.  374, 
377;  Ulmer  v.  Famaworth,  80  Me.  600,  IS 
AtL  65,  17  Mor.  Min.  Rep.  134;  Eager  v. 
Atlas  Ins.  Co.  14  Pick.  141,  25  Am.  Dec. 
363;  First  Nat.  Bank  t.  Burkhardt,  100  U. 
8.  692,  25  L.  ed.  789;  Thompson  v.  Rina. 
6  Wall.  6B3,  18  L.  ed.  704;  Albright  v. 
Cortright.  64  N.  J.  L.  330,  48  T...II.A.  616, 
81  Am.  St.  Rep.  504,  46  Atl.  634;  Gulf,  a 
ft  S.  F.  R.  Co.  V.  Miami  S.  8.  Co.  30  C.  a 
A.  142,  52  U.  8.  App.  732,  86  Fed.  407. 

The  spirit  of  the  interstate  comneree 
law  would  seem  to  require  that  this  spe- 
dea  of  favoritiam  might  well  be  diacon- 
tlnued  or  qualified  by  the  imposition  of  an 
adequate  and  reaaonable  charge  for  tbs 
apecial  aenriee  rendered. 

Provldenee  Coal  Co.  v.  PrarideMS  ft  W. 

as4  V.  a. 
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K.  Co.  1  Interi.  Com.  Rep.  36B;  Teurkftiu 
ft  Fi.  S.  R.  Co.  V.  Skbine  Trun  Co. 
CiT.  App.  — ,  120  S.  W.  168. 

BeTOod  th«  specific  requirements  and  pro- 
hibitioiu  of  thftt  act  the  carriers  are  at 
liberty  to  adjust  and  apportion  their  rate* 
w>  aa  to  meet  the  neceuities  of 
aad  of  their  own  utaation  and  relation  to 
it,  and  genertUj  to  manage  their  important 
Intereata  upon  the  aame .  principle*  which 
are  r^ard^  aa  sound  and  adopted  in  other 
trade*  and  purauita. 

Interstate  Commerce  Commission  t.  Chi' 
cago  a.  W.  R.  Co.  209  U.  S.  US,  52  L.  ed. 
712,  28  Sup.  Ct.  Rep.  493;  Southern  P.  Co 
T.  Interstate  Commerce  Commiuion,  200 
U.  S.  554,  GO  L.  ed.  5S3,  2S  Sup.  Ct.  Rep. 
330. 

Messrs.  Fred  H.  Wood,  C.  W.  Durbrow, 
J.  P.  Blair,  and  W.  F.  Herrin  also  Bled  a 
brief  tor  the  Southern  PaciDc  Company: 

The  CommiasioD  may  not  require  the  car- 
riers to  extend  any  serrice  without  com- 
pensation, nor  can  it  look  to  the  charge 
made  for  one  service  for  any  part  or  kll  ol 
the  compensation  to  which  the  carrier  is 
entitled  for  another  service. 

Interstate  Commerce  Commission  v. 
Stickney,  216  U.  8.  98,  64  L.  ed.  112,  30 
Sup.  Ct.  Rep.  66. 

By  the  plain  intendment  of  the  language 
used,  carriers  performing  a  road  service 
between  termini  may  separately  state  the 
charge*  for  carriage  between  places  named 
in  the  tariffs  and  their  own  terminal  serv- 
ices performed  at  the  places  between  which 
such  transportation  is  conducted. 

T   Century  Cict.  "Terminal,"  p.  6S42. 

The  Commission's  construct! cm  i*  con- 
trary to  the  construction  of  the  English 
act  at  the  time  of  the  passage  of  the  act  to 
r^ulate  commerce. 

t  Boyle  k  W.  Traffic  on  Railway*  * 
Canala,  p.  268;  Hall  v.  London,  B.  k  8.  C. 
R.  Co.  L.  R.  15  Q.  B.  Div.  505,  63  L.  T. 
N.  8.  346,  5  Eng.  Ry.  k  C.  Traffic  Ces.  28. 

All  charges  made  by  the  carriers  are  pre- 
sumptively lawful  and  right,  and  the  bur- 
den is  upon  the  complainant  before  the 
Commission  to  show  tliat  tliey  are  in  vio- 
laUbu  of  some  provision  of  the  act  to  r^u- 
Uta  commerce. 

Interstate  Commerce  Commission  v.  Chi- 
cago O.  W.  R.  Co.  209  U.  S.  108,  62  L.  ed. 
705,  28  Sup.  Ct.  Rep.  493;  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  362, 
57  L.  ed.  151],  48  L.RA.(N.8.)  1161,  33 
8np.  Ct.  Rep.  729;  Missouri  Rate  Csses 
(Knott  r.  CHiicago.  B.  k  Q.  U.  Co.)  230 
0.  S.  474,  S7  L.  ed.  1671,  33  8ap.  Ct.  Rep. 
975. 

nia  presumption  can  only  be  overthrown 
hj  the  production  of  competent  evidence 
before  the  Commission,  and  "  " 
M  1a.  ma. 


must  first  find  upon  the  record  that  a  vlo. 
lation  exists,  and  the  evidence  of  this  vio- 
lation must  be  found  in  the  record  madu 
before  the  Commission  itself,  and  cannot 
be  the  result  of  conjecture  or  fiat. 

Interstate  Commerce  Commission  T. 
Louisville  k  K.  R.  Co.  227  U.  S.  88-100,  57 
L.  ed.  431-430,  33  Sup.  Ct.  Bep.  186. 

The  facts  are  not  in  dispute.  Whether, 
under  the  facts  stated,  a  violation  of  either 

1  2  or  3  of  the  act  results,  is  a  question  of 
law  upon  which  the  conclusion  of  the  Com- 
mission is  reviewable  by  the  courts. 

Interstate  Commerce  Commission  v.  Bal- 
timore k  0.  R.  Co,  225  U.  S.  320,  SQ  L.  ed. 
1107,  82  Sup.  Ct.  Rep.  742,  Ann.  Caa. 
1014A,  504;  United  SUtes  v.  BalUmore  * 
O.  R.  Co.  231  U.  8.  274,  ante,  218,  34  Sup. 
Ct.  Hep.  76. 

The  principal  purpose  of  the  2d  section 
is  to  prevent  unjust  discrimination  between 
shippers.  It  implies  that,  in  deciding 
whether  differences  in  charges,  in  given 
cases,  were  or  were  not  unjust,  there  must 
be  a  consideration  of  the  aeveral  questions 
whether  the  services  rendered  were  like  and 
contemporaneous,  whether  the  kinds  of  traf- 
fic were  like,  and  whether  the  transporta- 
tion was  effected  under  substantially  simi- 
lar circumstance*  and  conditions. 

Texas  ft  P.  R.  (^.  v.  Interstate  Commerce 
Commission,  102  U.  S.  1S7-210,  40  L.  ed. 
940-047,  6  Inters.  Com.  Rep.  406,  16  Sup. 
Ct.  Rep.  606. 

Neither  the  legal  likeness  of  services  ren- 
dered nor  the  similarity  of  circumstances 
and  conditions  under  which  performed  can 
be  determined  by  compariaon  of  their  cost. 

Union  P.  R.  Co.  v.  United  States,  117 
U.  8.  35G,  29  L.  ad.  020,  6  Sup.  Ct.  Bep. 
772;  Texas  ft  P.  R.  Co.  v.  IntersUte  Com- 
merce Commission,  supra. 

The  carrier  was  not  required  at  common 
law  to  deliver  at  the  rails  of  the  shipper, 
nor  anywhere  else,  except  at  Its  own  pub- 
lie  station*  and  yards. 

Fenner  v.  Buffalo  *  State  Line  R.  Oo> 
44  N.  Y.  505,  4  Am.  Rep.  700:  Wltbcck  ▼. 
Holland,  45  N.  V.  18,  6  Am.  Rep.  23; 
Chalk  V.  Charlotte,  C.  ft  A.  R.  Co.  85  N.  C. 
423;  South  ft  North  Ala.  R.  Co.  v.  Wood, 
66  Ala.  1S7,  41  Am.  Rep.  749;  New  Or- 
leans, J.  ft  O.  N.  R.  Ca  V,  Tyson,  46  Mia*. 
729;  State  ex  rel.  Uattoon  v.  Republican 
Valley  R.  Co.  17  Neb.  S47,  52  Am.  Rep. 
424,  24  N.  W.  320 ;  Francis  r.  Dubaqne  ft  8. 
C.  R.  Co.  25  Iowa,  60,  06  Am.  Dec.  765: 
Evershed  v.  London  ft  N.  W.  R.  Co.  L.  R. 

2  Q.  B.  Dlv.  254,  46  L.  J.  Q.  B.  N.  8.  289, 
36  L.  T.  N.  B.  12,  26  Vfetk.  Rep.  411. 

No  provision  of  the  Interstate  commerce 
act  requires  it  to  do  so.  It  must  provide 
adequate  public  facilities  for  the  receipt 
ud  delivery  of  fi^gkL    It  la  out  nqnired 
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and  CMiiiot  be  required,  bf  umj  proviaion 
of  the  tntentato  camm«rce  act,  to  provide 
iDdiutTT  tracka  for  th«  reoeipt  and  de- 
li verr  of  freight  at  private  atationB,  nor 
can  it  be  required  except  by  contract  to 
operate  anj  auch  tracki  when  ccinatnieted. 
It  may  be  required  to  install  and  operate 
upon  rcaionable  terina  switch  connections  be- 
twern  its  own  tracks,  already  constructed, 
and  industry  spur  tracks  which  ma;  have 
been  already  built  up  to  the  carrier's  rig-ht  of 
way,  but  it  cannot  be  required  to  construct 
or  operate  the  industry  spur  itself. 

Winters  Metallic  Paint  Co.  v.  Chicago, 
.H.  *  St.  P.  B.  Co.  10  Inters.  Com.  Bep. 
687;  Ralston  Townsite  Co.  v.  MisHouri  P. 
R.  Co.  S2  Inters.  Com,  Rep.  3G4;  Imperial 
Wheel  Co.  ▼.  St  Louis,  I.  M.  t  S.  B.  Co. 
20  Intera.  Com.  Rep.  68. 

Prior  to  the  amendment  of  1906,  a  car- 
rier could  not  even  be  required  to  construct 
and  operate  such  switching  connection; 
but,  having  established  public  facilities  for 
the  receipt  and  delivery  of  freight,  could 
demand  that  .  all  freight  be  received  and 
delivered  thereon. 

Central  Stock  Yards  Co.  v.  Louisville  k 
N.  R.  Co.  102  U.  8.  688,  48  L.  ed.  66B,  24 
Sup.  Ct.  Rep.  330. 

The  value  of  the  service  ts  an  element  or 
standard  of  reasonable  and  just  charges. 

Re  Investigation  ft  Suspension  Docket, 
Se  Inters.  Com.  Rep.  604. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court; 

He  Atchison,  Tapeka,  t.  Santa  It  Bait- 
way  Company,  the  Southern  Pacific  Com- 
pany, and  the  .  San  Pedro,  Los  Angeles,  k 
Salt  Lake  Ballroad  Company,  brought  this 
suit  Bgainat  the  Interstate  Commerce  Com- 
mission in  the  circuit  court  of  the  United 
Statea  for  the  district  of  Kanias,  first  divi- 
sion, to  restrain  the  enforcement  of  an  or- 
der of  the  Commission  made  in  April,  1910, 
The  order  required  these  companies  to  de- 
sist "from  exacting  tbcir  present  charge  of 
•2.60  per  car  for  delivering  and  receiving,' 
carload  freight  to  and  from  Industries  lo- 
cated upon  spurs  and  side  tracks  within 
their  respective  switching  limits"  in  Los 
Angeles,  California,  when  such  carload 
freight  "Is  moving  In  interstate  commerce 
incidentally  to  a  system-line  haul."  It  also 
prohibited  the  exaction  of  any  ehsTge  what- 
ever, other  than  the  cbsrge  lor  transporta- 
tion from  points  of  origin  to  deatinatian, 
for  delivering  or  receiving  uarload  freight 
in  svch  eaasa.  i 


[303]  After  answer  had  been  filed  by  the 
Commission,  the  suit  was  transferred  to  the 
commerce  court,  and  the  United  Statea,  the 
Associated  Jobbers  of  Los  Angeles,  and  the 
Pacific  Coast  Jobbers'  k  Hanufacturen*  As- 
sociation, intervened.  The  United  States 
thereupon  moved  to  dlamies  the  bill  for 
want  of  equity,  and  the  petitioners  asked 
for  a  preliminary  injunction.  The  eom- 
merce  court,  denying  tiie  government's  mo- 
tion, suspended  the  Commission's  order  un- 
til the  further  order  of  the  court  (IBS  Fed. 
220,  020) ;  and  this  appeal  is  prosecuted. 

liie  complaint  of  the  petitionera  in  sub- 
stance is  that  they  luve  eatablisbed  in  the 
city  of  Loa  Angeles  their  public  terminals, 
including  what  are  known  as  team  trads 
and  freight  abeda,  for  the  accommodation 
of  the  public  in  receiving  and  delivering 
carload  freight;  that  these  facilities  are  en- 
tirely adequate  for  the  purpose,  and  arc 
[304]  sufficient  to  handle  all  the  carload 
freight  shipped  or  delivered  in  the  city, 
including  that  now  received  or  delivered 
upon  the  industrial  spur  tracka  in  ques- 
tion; that  the  spnr-track  service  haa 
been  eatabHahed  simply  for  the  eon. 
venience  of  the  shippers  thus  served;  that 
it  is  a  service  eMentlally  distinct  from 
the  line  haul,  and  additional  thereto, 
being  of  great  benefit  in  the  saving 
of  cartage  charges  to  the  favored  shippers 
for  whose  use  the  spur  track*  were  con- 
structed; that  the  industries  or  plants  lo- 
cated upon  the  spurs  are  distant  from  the 
main  tracks,  in  the  case  of  the  Atchison 
Company,  from  i  mile  to  9)  miles.  In  that 
of  the  Southera  Pacific  Company  from  200 
feet  to  7  miles,  and  in  that  of  the  Ssn 
Pedro  Company  from  }  mile  to  4  miles, 
and  that  the  special  awitching  service  ia- 
volvcs  a  much  greater  expense  than  if  the 
carload  freight  were  received  or  delivered 
on  the  team  tracks  or  at  the  freight  sheds 
of  the  carrieTs  respectively;  that  the  charge 
□f  $2.60  per  car  for  this  service  is  entirely 
reasonable,  and  one  which  tlie  carriers  are 
entitled  to  make  in  addition  to  the  line 
haul  rate;  and  that,  as  such,  it  has  been 
duly  specified  in  their  published  tariffa  It 
is  also  averred  that,  while  in  th 
lioverning  the  construction  and  n 
of  the  spur  tracks  no  specific  sum  was  pre- 
scribed for  the  service  of  receiving  and 
delivering  carload  freight  thereoq,  the 
charge  above  mentioned  had  been  generally 
established;  that  at  the  time  of  the  making 
of  these  contracts  the  shippers  understood 
snd   willingly    consented   that,    U   the    rail- 


iThe  order  ia  as  follows; 

"Thia  case  being  at  issue  on  complaint 
and  answer  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  mattera  and  thinga 
1114 


involved  having  been  had,  and  the  Commis- 
sion having,  on  the  date  hereof,  made  and 
filed  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  mads  a  part  has*- 
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way  compan]'  performed  tbii  ■peeial  lerv- 
iM,  there  ahould  be  ftdditional  eompensa- 
ticm,  and  that  such  charge  haa  generally 
been  maintained  and  collected.  The  ade- 
quacy ot  the  public  terminal  facilitiee  for 
carload  freight  in  Loe  Angeles  (conaiBting 
of  the  team  tracks  and  freight  eheda  ol  the 
eartiera  reapcinivelr),  the  facta  set  forth 
with  retpect  to  the  eoDstmction  of  the 
•par  tracki,  their  location,  the  acquieaccnco 
in  the  Bwitcbing  charife  and  it*  mainte- 
nance, were  established  before  the  Coamis- 
■Ion,  [305]  it  ia  alleged,  by  undisputed  evi- 
dence. It  ij  further  stated  that  on  account  of 
water  and  other  competition,  the  rates  of 
transportatian  to  and  from  Lob  Angelea  have 
been  forced  to  an  exceedingly  low  basis,  so 
that  the  compsniea  do  not  receive  the 
amount  to  which  they  are  justly  entitled, 
and  that  thej  ought  not.  to  be  required  to 
perform  the  service  in  question  without 
reasonable  reward.  The  Commission's  or- 
der waa  assailed  as  beyond  ita  authority, 
involving  a  discriminatiou  in  favor  of  the 
owners  of  plants  located  upon  the  spur 
tracks,  and  a  deprivation  of  the  property 
of  the  carriers  without  due  process  of  law. 
The  report  of  the  Commiasion  (18  Inters. 
Com.  Rep.  310)  was  made  a  part  of  the 
bill.  It  appears  that  the  proceeding  before 
the  Commission  was  Instituted  by  the  Aa- 
•ociated  Jobbers  of  Los  Angeles,  and  was 
directed  against  two  distinct  practices,  in- 
volving the  spur-track  switching  charges 
incident  to  a  system-line  haul  and  to  a 
foreigu-line  haul  respectively.  The  pro- 
of, and  Laving  found  that  the  present  charge 
of  $2M  per  car,  exacted  by  the  several 
defendants  for  delivering  and  receiving  car- 
load freight  to  and  from  industries  located 
upon  spurs  and  side  tracks  within  their  re- 
niective  switching  Hmits  at  Los  Angeles, 
California,  when  such  carload  freight  is 
moving  in  interstate  commerce  incidentally 
t«  a  system-line  haul,  is  in  violation  of  the 
act  to  regulate  commerce: 

"It  is  ordered,  That  said  defendants  be, 
and  they  are  hereby,  notified  and  required 
to  cease  and  desist,  on  or  before  the  1st 
day  of  July,  1910,  and  tor  a  period  of  not 
less  tbau  two  years  thereafter  abstain,  from 
exacting  their  present  charge  of  (2.50  per 
car  for  delivering  and  receiving  carload 
freight  to  and  from  industries  located,  upon 
■purs  and  side  tracks  within  their  respec- 
tive switching  limits  in  the  said  city  of 
Los  Angeles,  California,  when  such  carload 
freight  is  moving  in  interstate  commerce 
incidentally  to  a  system -line  haul. 

"It  is  further  ordered.  That  said  defend- 
ant* be,  and  they  are  hereby,  notified  and 
required  to  eesse  and  desist,-  on  or  before 
the  1st  day  of  July,  1910,  and  for  a  period 
of  not  less  than  two  years  thereafter  ab- 
stain, from  exacting  any  charge  whntever, 
other  than  the  eharge  for  transportation 
from  points  of  origin  to  deatination,  for 
5S  L.  Ml. 


priety  of  such  a  charge  when  the  line  haul 
waa  by  a  foreign  carrier  was  sustained,  and 
the  prohibitory  order  waa  oontined  to  cases 
where  the  cha^e  was  made  in  connection 
with  a  system-line  haul.  Hie  pertinent 
facta,  aa  found  by  the  Commission,  are  sub- 
stantially as  follows: 

Each  of  the  carriers  has  deaignated  eer- 
tain  territory  as  within  ita  switching  or 
yard  limits  in  the  city  ot  Los  Angelea,  ex- 
tending for  e  or  7  miles  in  a  general  east- 
erly and  westerly  direction,  and  including 
numerous  tracks,  main  lines,  branch  lines, 
industry  spurs,  classiflcatioa  tracks,  team 
tracks,  freight-ihed  tracks,  hold  tracks,  re- 
pair tracks,  and  others,  and  also  their  ata- 
tions,  freight  sheds,  derrick!,  roundhouses, 
and  other  structures-  ITrelght  moving  in 
carloads  Is  delivered  at  team  tracks,  at 
freight  sheds,  or  at  industry  spurs.  At 
team  tracks  and  freight  sheds  no  eharge  ia 
imposed  for  the  receipt  or  delivery  of  such 
carload  freight  over  Uie  freight  rate  named 
in  the  tariffs,  while  at  industry  spurs  an 
additional  [306J  eharge  of  12.50  is  impoaed 
on  every  loaded  car  moving  either  in  or  out. 
These  industry  spurs  vary  in  length,  som« 
leading  directly  from  the  main  track  Into 
or  alongside  of  the  industries  served,  while 
others  are  ot  greater  length  and  branch  at 
one  or  more  points,  short  spurs  running 
oS  from  what  is  known  as  the  "lead"  to 
serve  other  industries  in  the  immediate 
neighborhood.  These  spurs  have  been  con- 
structed under  substantially  uniform  eon- 
tracts.  ■     None   of   the   Industries   at   Los 

delivering  or  receiving  carload  freight  to 
or  from  industries  located  upon  spurs  or 
side  trscks  within  their  respective  switch- 
ing limits  in  the  said  eity  of  Los  Angeles, 
California,  when  such  carload  freight  is 
moving  in  interstate  commerce  incidentally 
to  a  system-line  haul." 

■  The  standard  form  of  the  SouUiem  Pa- 
cific Comnaa^  provides  as  follows; 

"1.  UnderBigned  (shipper)  will  pay  ooat 
of  constructing  above-described  track  (rails, 
splices,  bolts,  switches,  frogs,  switch  stands, 
and  connections  to  be  furnished  by  and  at 
the  cost  of  Southern  Pacific  Company], 
whether  such  eoat  may  be  more  or  less  thsa 
amount  of  foregoing  approximate  eatimate. 

"2.  Said  track  shall  be  under  full  con- 
trol of  Southern  Pacific  Company,  and  may 
be  used  at  discretion  of  said  company  for 
shipments  or  delivery  of  any  freight,  but 
the  business  of  the  undersigned  shall  al- 
ways have  preference. 

"3.  All  material  in  said  track  furnished 
at  expense  of  Southern  Pacific  Colnpany, 
whether  in  original  construction  or  by  any 
wav  of  replacements  or  repairs,  shall  be 
ano  remsin  exclusive  property  of  Southern 
Pscific  Company,  and  said  Southern  Pacific 
Company  shall  keep  said  track  in  repair. 

"4.  In  case  said  track  shall  not  be  used 
by  undersigned  for  period  of  oat  TMr,  said 
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Angele«   furnishea    [307]    its    own    motlTC  The  Commiuioa  thns  dewribed  the  ehkr- 

power,  and  interline  awitching  U  done  from  actcr   of   the   service   in   question:      "Spni- 

the  interehuige  track  to  the  iDduatTy  by  the  track   delivery   is  a   nbatitute   Mrriee,— • 

locomotivea  of  the  delivering  line,  the  car-  service  which   it  haa  tolieited  the  right  to 

rier  performing  the  switching  service.  give,  as  the  evidence  here  shows, — a  lerTice 

The   CammiaBion    found   that   these    apur  which   eoata   the  industry   for   the  Initalla- 

tracka  were  portions  of  tbs  terminal  facili-  tlon  of  the  track  and  the  use  of  its  property 

tie*  of  the  carriers  with  whose  lines  they  aa  a  railway  terminal.     It  is  a  aervice  over 

connected,    being    dlstingnisbed    from    mere  the  carrier'a  own  rails  to  a  point  where  it 

plant  facilities  such  as  were  under  consid-  yields  possession  of  the  property  transport- 

eration  in  Chicago  &  A,  R.  Co.  v.   United  ed,  and  which  involves  no  greater  eipenia 

SUtes,   28   L.RJ.(N.8.)    661,   8*   C.   C.   A.  than  would  team-track  delivery.     It  relievta 

324,  166  Fed.  668,  and  in  the  caaes  of  the  the  carrier'a  team  tracks  and  aheda,  neces- 

General    Electric    Co.    and    Solvay    Process  aitating  leaa  outlay  for  expense  of  yards  in 

Co.   14   Inters.  Com.  Rep.  237,  246.     Each  a  crowded  city,  promote!  the  apeedy  release 

of  the  apurs  here  considered,  said  tbe  Com-  of  equipment,  and  vaatly  aids  in  eondncting 

miaaioD,  is,  in  a  real  sense,  a  railroad  ter-  a  commerce  which  Is  greater  than  the  car- 

minal  at  which  the  carrier  receives  and  de-  rler's  own  facilities  could  freely,  adequately, 

livers    freight.      It    further    appears    from  and  economically  handle, 

the  report  that  the  charge   for   spur-track  "Again,  it  is  not  to  be  overlooked  that  the 

delivery  has  been  made  by  all  of  the  car-  delivery  given  on  an  industry  spur  ia  not 

riers  at  Los  Angeles  as  long  as  the  railroads  supplemental  to  any  other  delivery.     Car* 

have  bad  access  to  that  city;   that  it  was  destined   to   industry   spurs  are  not  placed 

first  Imposed  by  the  Southern  Pacific,   and  Srst  at  a  spur,  depot,  or  on  the  team  traetta, 

as  tbe  other  lines  came  in  they  adopted  tbe  or  at  the  sheds,  and  later  switched  to  obli^ 

policy   of   the  line  already   there;    that,   as  the  consignee.     A  train  of  freight  cars  goes 

to  certain  commodities,  the  charge  was  not  to  the  breaking-up  yards  which  lie  at  the 

imposed    until    quite    recently,    and    at    all  entrance  to  tbe  city,  and  there  it  is  divided 

times  until  tbe  Hepburn  act  [Act  of  June  up    with    respect    to   the    character    of-  the 

29,  1906,  34  Stat,  at  L.  6S4,  chap.  3691,  freight  in  the  various  care  and  their  desti- 
nation. No  one  has  access  to  the  cars  at 
this  point.    This  yard  is  purely  a  railroad 


U.  S.  Comp.  SUt.  Supp.  1911,  p.  1288]  i 

into    effect    there    was    great    variation    .         _        

charge  as  between  individual  shippera.     It    facility.    After  tbe 

s^   .JJ..J   *is..4    ^v..-..  --^  AT    ..i-..»-   :-    Call-  - 


b  added  that  there  a 
fornia  to  which   what  s 

Urnlu]   nte.  .pply,  rUn  Im.r  tbu  to   iJiVitaui'.roiig   H  i 
lnl.™ed,.lc  pomUi    ™lj   l>  Lo,   Juj.!™     ji,,„„,  Murtri»|   ■ 
San  Franciaco,  and  San  Diego  is  there  such 
charge  for  spur-track  delivery,  though  i 


e  segr^ated  they 


ar«  taken  to  tbe  tracks  to  which  they  ait 
ordered, — some  to  the  various  team  track* 
.in  line,  some  to 
,  perbapa,  t«  tbe 
uilroad  shops  or  to  freight  sheds  or  to 
many'^"  rhes^''pU^"uch'de'lfvei;;7rfur"  "je 'fx^";  y'")'  Brfore  the  cars  are  placed, 
nish^  To  the  north,  in  Portland,  Seattle,  ""^  =™"ig"ees  are  g,Ten  notice  of  the  track. 
Tacoma,    and    a    large    number    of    other   to  which  they  are  to  be  • 


o  that  there  is 


points    which    also    enjoy    coast    terminal 


o  confusion,  and  tbe  switch  [309]  e 


[808]  rates,  tbe  Southern  Pacific,  Northern  "'''":''  P^'=*  "■"  <=■"  o"  ""e  t^^k  »lw  •«"• 

Pacific,  and  Great  Northern  lines  impose  no  **  •i*"'  the  "loads"  in  and  "emptiea"  mt 

such  charge,  and  to  the  eaat,  where  defend-  ■*    **">    "ther    tracks.      After    a    moat    ex- 

anta"    lines    have    their    termini    in    cities  hanative  inquiry  we  cannot  find,  taking  this 

competing  with  Los  Angeles,  this  charge  is  service  as  a  whole  in  the  same  way  that  it 

also  unknown.  is  treated  by  the  carriers,  that  the  aervin 


Southern  Paeiflc  Company  may,  at  its  op- 
tion, remove  said  tracl;. 

"6.  All  goods  shipped  from  or  to  said 
teaek  by  rail,  routing  of  which  is  controlled, 
or  may  be  reasonably  held  to  be  controlled, 
hy  or  through  undersigned,  shall,  when  for- 
warded, be  over  such  railroads  aa  may  be 
selected  tiy  Boutbem  Faciflc  Company,  pro- 
vided rate  of  charge  shall  be  as  low  as  that 
from  or  to  point  in  question  by  any  other 
rail  route." 

The  Santa  Fe  contract  contains  this  pro- 
viaion : 

"The  title  to  said  track,  and  to  all  the 
rails,  ties,  bolts,  switcbei,  faateninga,  and 
fixtures    connected   therewith,   and   to   all 


the  railway  company  ii 
said  track,  shall  at  all  times  be  and  ramain 
in  said  railway  company,  and  aaid  railway 
company  may  use  the  same  for  other  pur- 
poses than  the  delivery  of  freight  to,  or  tba 
receipt  of  freight  from,  the  second  party, 

Erovided  that  such  nse  shall  ineonvenieK* 
he  buaines*  of  the  second  par^  aa  Itttia 
as  possible  consistent  therewith;  and  at 
any  time  after  the  termination  of  this  cos- 
tract  or  the  obligation  of  the  railway  coai- 
pany,  aa  herein  provided,  to  maintain  sncli 
trade,  the  railway  company  shall  have  H* 
right  to  remove  aaid  track  and  ev«ry  part 
thereof." 


byCOOglH*'-*- 
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is  nore  cxpen«iT«  to  tht  carrier  tbaxt  if  >ll 
eua  wera  given  team-track  delivery. 

"An  additional  oharge  maj  be  made  when 
■n  additional  aervice  !■  given.  But  the 
■erviae  here  given  is  not  additional  to  tliat 
for  which  the  rate  pays.  If  the  ahipper 
p*7B  for  team-track  delivery  and  doei  not 
raoeive  it,  but  aaka  instead  and  is  givi-n  a 
aide  track  dellverf,  which  costs  the  carrier 
no  more,  he  ma;  not  be  compelled  to  paj 
an  additional  charge  upon  the  assumption 
that  he  has  received  a  terminal  team-track 
service  which  has  not  been  given.  A  car- 
rier may  not  so  construct  its  rates  aa  to 
compel  an  extra  charge  for  like  service,  and 
this,  in  our  judgment,  the  defendant*  at 
Loa  Angelea  have  done."  18  Inters.  Com. 
Rep.  pp.  317,  31S. 

1.  It  Is  urged  that  the  Commieaion'a  or- 
der rests  upon  a  construction  of  the  stat- 
ute which  would  forbid  anj  carrier  from 
separating  its  termiDsl  and  haulage  charges 
on  the  same  shipment,  and  that  this  is  a 
fundamental   misconception  of  the  law. 

We  do  not  think  that  the  order  is  open 
to  this  objection.  It  is  true  that  the  Com- 
mission directed  attention  to  the  distinc- 
tion between  the  American  and  English 
methods  ol  stating  rates,  pointing  out  that 
the  English  practice  of  fixing  separate 
Bchedulee  for  "convejance"  and  "station  ter- 
minal" ratea  had  not  obtained  in  this  coun- 
try BO  far  as  the  records  of  the  Commis- 
sion show.  The  opinion  was  expressed  that 
tiie  proviiions  of  the  act  to  regulate  com- 
merce were  enacted  with  reference  to  the 
American  method  of  rate-making,  and  that 
the  rate  which  the  statute  requires  to  be  pub- 
lished is  "a  complete  rate,"  including  "not 
only  the  charge  for  hauling,  but  the  charge 
for  the  use  of  [310]  the  terminals  at  both 
ends  of  the  line."  18  Inters.  Com.  Rep.  pp. 
31S,  3le.  We  need  not  stop  to  consider 
whether  this  ia  a  correct  interpretation  of 
the  act,  for  the  question  of  a  irgregetioo 
of  haulage  and  terminal  charges  (meaning, 
1^  the  latter,  charges  for  tlie  use  of  ordi- 
nary terminal  stations  in  receiving  and 
delivering  goods)  was  not  before  the  Com- 
mission, and  its  propriety  was  not  neeea- 
aarily  involved  in  the  decision.  No  such 
segregation  had  been  attempted  by  tlie  car. 
riers  here.  On  the  contrary,  it  was  un. 
disputed  that  the  linc-hsul  carload  rate 
comprehended  receipt  and  delivery  on  team 
traeka  or  at  freight  sheds. 

The  Com  mission  conceded  the  right  of 
tiie  carrier  to  charge  for  any  terminal  i 
ice  that  was  accessorial.  But  it  was  held 
that  an  additional  charge  was  not  juatifled 
[f  additional  aervice  was  not  in  fact  ren- 

2.  Nor  do  we  underetand  that  the  Com- 
misaion  ruled  that  the  receipt  and  delivery 


of  gD04la  at  plants  located  upon  spun  or 
aide  tracks  could  not,  in  any  circumstances, 
be  regarded  aa  a  distinct  service  for  which 
aeparate  compensation  might  be  demanded. 
Cases  of  an  interior  movement  of  plant 
traffic  to  and  from  varioue  parta  of  the  es- 
tablishment, and  of  deliveries  through  a 
^stem  of  interior  switching  tracks  con. 
etructed  aa  plant  facilities,  were  expressly 
distinguished  by  the  Commission  (16  Inters. 
Com.  Rep.  pp.  31S,  314)  ;  and  it  is  appar- 
ent that  the  ruling  of  the  Commission  would 
not  apply  In  any  case  where,  by  reason  of 
the  location  and  extent  of  the  spur  tracks 
and  the  character  of  the  movement,  the 
facts  were  essentially  different  from  those 
upon  which  the  decision  was  based.'  (In- 
terstate Commerce  Commission  v.  Stickney, 
21S  U.  S.  SB,  106,  64  L.  ed.  112,  IIS,  30 
Sup.  Ot  Rep.  Be.) 

3.  On  the  other  hand,  it  cannot  he  main* 
tained  that  the  delivery  and  receipt  ot  good* 
on  industrial  spur  tracks  within  the  switch- 
ing limits  in  a  city  is  necesaarily  an  addsd 
service  tor  which  the  carrier  is  entitled  to 
make,  or  should  make,  a  charge  additional 
to  the  line-haul  rate  to  [311}  or  from  that 
city,  when  the  line-haul  rate  embraces  a  re- 
ceiving and  delivering  service  for  which  the 
■pur-track  service  is  a  substitute.  It  is 
said  that  carriers  are  bound  to  carry  only 
to  or  from  their  terminal  stations.  But 
when  industrial  spur  tracks  have  buen  es- 
tablished  within  the  carrier's  switching 
limits,  within  which,  also,  various  team 
tracks  are  located,  these  spurs  may  in  fact 
constitute  an  easential  part  of  the  carrier's 
terminal  system.  It  was  stated  hj  the 
Commission  thst  carriers  throughout  the 
country  treat  industry  spurs  of  the  kind 
here  in  question  "as  portions  of  their  ter- 
minals, making  no  extra  charge  for  service 
thereto  when  tlie  carrier  receives  the  benefit 
of  the  line  haul  out  or  in."  It  wss  added 
that  while  this  general  statement  covered 
perhaps  ten  tliousand  cities  and  towns  in 
the  United  States,  the  carriers  before  the 
Commission  could  name  only  three  excep- 
tions; to  wit,  the  cities  of  Los  Angeles, 
San  Francisco,  and  San  Diego.  But,  laying 
the  generalization  on  one  side,  it  is  plain 
that  the  question  whether  or  not  there  is 
at  any  point  an  additional  service  in  con- 
nection with  industrial  spur  tracks  upon 
which  to  base  an  extra  charge,  or  whether 
there  is  merely  a  substituted  service,  which 
is  substantially  a  like  service  to  that  in- 
cluded in  the  line-haul  rate,  and  not  re- 
ceived, ia  a  question  of  fact  to  be  determined 
according  to  the  actual  conditiona  of  opera- 
Such  a  question  is  manifestly  one  upon 
which  it  is  the  province  ot  the  Commis- 
sion to  pass. 

,., Google"" 
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4.  W«  muit  thar«for«  taJca  the  SndingB 
of  the  Commission  In  the  prcMnt  osm  mi 
to  the  chsncter  and  muiner  of  uh  of  the 
induatrikl  apura  in  Lot  Angelea — that  thijp 
coDstituted  pArt  of  the  carrier'*  terminals, 
and  that  under  the  eoDditioni  thero  exist- 
iag,  the  receipt  and  deliverj  of  goodi  on 
thete  Bpurs  waa  a  like  aervice  aa  compared 
with  the  receipt  and  delivery  of  goodi  at 
team  tracka  and  freight  ahedi — m  conclu- 
■iona  of  fact.  Aanuning  that  the;  were  bawd 
upon  evidence,  the;  are  not  open  to  review. 
Baltimore  ft  [SIS]  0.  R.  Co.  t.  United 
Statea,  £15  U.  8.  4S1,  49G.  64  L.  ed.  292, 
SQT,  30  Sup.  Ct.  Rep.  164;  Interatate  Com- 
merce Commiggion  v.  Delaware,  L.  A  W.  R. 
Co.  220  U.  B.  236,  261,  66  L.  ed.  44S,  460, 
SI  Sup.  Ct.  Sep.  392;  Interatate  Commerce 
CommiBaion  v.  Union  P.  R.  Co.  222  U.  S. 
641,  MT,  S48,  ee  L.  ed.  309,  311,  812,  32 
Sup.  Ct.  Rep.  108 ;  Interstate  Commeroa 
Commiuion  v.  Louiiville  &  N.  R.  Co.  22 T 
U.  6.  BB,  92,  GT  L.  ed.  431,  433,  33  Sup.  Ct. 
Rep.  1S5;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
United  State*,  232  U.  8.  190,  221,  aut^ 
US,  S77,  34  Sup.  Ct.  Rep.  201. 
.  In  thia  view,  we  find  no  ground  for  holding 
the  order  of  the  Ccnnmisiion'to  be  invalid. 
It  ia  not  denied  that  the  complaining  ship- 
pers and  these  carriers  were  heard  before 
the  Commission,  and  that  evidence  dia- 
cloaing  the  terminal  situation  in  Loa  An- 
geles, and  the  nature  and  use  of  the  varioua 
tracka  within  the  a  witching  limits,  waa 
presented;  and  it  cannot  be  doubted  that 
the  case  demanded  an  appreciation  of  a 
variety  of  details,  or  minor  facts,  in  order 
that  the  ultimate  questions  of  fact  could  be 
determined.  It  is  aaid  that  it  waa  aatDb- 
Ilsbed  by  undisputed  evidence  that  the  team 
traeka  and  freight  aheda  provided  by  thn 
carriera  were  fully  adequate  for  all  car- 
load freight.  Putting  aside  the  denial  by 
the  Commission  of  this  allegation,  it  is  evi- 
dent that  the  question  waa  not  aimply  ai 
to  such  adequacy,  but  at  to  the  actual  use 
of  the  varioua  tracks,  the  aervices  thereon 
relative^  couaidered,  and  whether  there  wai 
really  an  extra  service  in  the  circumstances 
shown.  Again,  it  Is  said  that  the  Commis- 
sion did  not  Bnd  the  switching  charge  in 
itself,  that  ie,  taken  separately,  to  be  nu- 
leasonable,  but  the  inquiry  was  whether,  in 
view  of  the  eonditions  of  the  distribution 
of  the  carload  freight  through  a  large  area, 
there  waa  In  fact  such  a  similarity  of  move- 
ment aa  to  negative  the  basis  for  a  separate 
charge.*  It  Is  further  urged  that  while  the 
contracts  for  the  construction  of  these  apurs 
did  not  fix  the  charge,  it  was  proved  by 
undisputed  evidence  that  at  the  time  these 
contracts  were  made  the  shippera  consented 
to  a  special  charge  If  freight  were  received 
and  delivered  theraon,  and  that  tha  eha^e  in 
l**» 


question  had  been  generally  [SIS]  naln- 
tained.  The  service,  however,  waa  perfiamsd 
subject  to  the  law  of  the  land  requiring  that 
the  carrier's  charges  should  not  ba  unraa- 
sonable  or  unjustly  discriminatory.  Sea 
Louisville  ft  N.  R.  Co.  v.  Mottley,  21S  U.  B. 
467,  482,  65  L.  ed.  297,  303,  34  L.R.A.(N.a.) 
BTl,  31  Bup.  Ct.  Rep-  265;  Philadetphla. 
B.  ft  W.  R.  Co.  V.  Schubert,  224  U.  8.  003. 
613,  614,  56  L.  ed.  Oil,  016,  917,  S2  Sup. 
Ct.  Rep-  689,  1  N.  C.  C.  A.  892.  If  it  be- 
came apparent  that  the  shippers  were  sub- 
jected to  an  arbitrary  and  unwarranted  Ol- 
action,  they  were  in  no  way  estopped  Iron 
bringing  the  matter  before  the  body  created 
by  law  to  deal  with  such  qneationa,  and 
from  securing  its  order  directing  the  car- 
riers to  stop  the  objectionable  practice. 

But  it  is  contended  that  the  finding  of  tha 
Commission  is  opposed  to  the  admitted 
physical  fai.'ts,  and  reference  is  made  to 
the  transportation  to  and  from  indnatrial 
plants  located  from  )  of  a  mile  to  7  miles 
from  the  main  track  of  the  carrier.  We 
find  no  such  fundamental  unsoundaeaa  ia 
the  Commission's  conclusions-  It  appeared, 
as  already  stated,  that  the  carrier  had 
designated  certain  territory  as  within  its 
switching  or  yard  limits  in  Los  Angeles, 
extending  for  6  or  7  miles,  and  "including 
numerous  tracks,  main  lines,  branch  line*, 
industry  tracks,  team  tracks,  freight-ahed 
tracks,  and  various  structures,"  It  docs 
not  appear  bow  many  industries  were  with- 
in a  short  distance,  or  to  how  many  thi- 
statement  as  to  the  greatest  distance  above- 
mentioned  applied.  The  carrier  did  not  fli 
a  charge  according  to  the  comparative  serv- 
ice in  the  case  of  these  various  industrial 
plants.  It  made  the  aaiue  switching  charge 
whether  the  distance  was  200  feet  or  T 
miles;  that  is,  it  dealt  with  the  sitoation 
upon  an  average  basis,  making  the  bbub 
charge  for  all  this  switching  in  a  given  area 
which  constituted  its  terminal  district.  It 
was  the  service  within  these  switching  lim- 
its that  the  Commission  was  considering. 
Manifestly  it  was  permissible  to  establish 
such  a  district,  and  taking  the  team-trad 
and  freight -shed  service  in  that  area,  and 
the  average  apnr-track  aerrica,  the  Commis- 
sion reached  the  conclusion  set  forth.  It  is 
said  [314]  that  the  finding  of  the  Commis- 
sion as  to  the  comparative  cost  of  the  serv- 
ice was  not  affirmative,  hut  waa  meTcty  a 
negative  statement  to  the  effect  that  the 
Commission  was  unable  to  Bnd  that  the  cost 
of  spur-track  delivery  was  mor*  expensjn 
to  the  carrier.  While  thIa  form  of  exprta- 
sion  was  used  at  one  place  in  the  Commis- 
sion's report,  at  another  the  service  in  qnca- 
tion  was  described  as  one  whicOi  Involved 
"no  greater  expenae  than  would  tewn-track 
delivery,"  and  wt  cannot  b«t  ngui  Oi* 
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U  the  CommiM ion's  Bnding  upon  the  tT 
deuce.  It  ii  then  iniiited  that  the  contrsr 
ol  thlB  finding  ia  ■elf.eTidenti  but  the  fact 
with  respect  to  the  movement  of  freight  i 
ft  great  terminal  district  are  bj  no  mean 
•0  aimpla  that  the  deliberate  judgment  a 
the  Commission  can  be  regarded  as  eoi 
tradicting  the  obvious. 

The  argument  for  the  petitioners  necea 
aarilj  inrltea  the  court  to  aubttituto  it 
judgment  for  that  of  the  Commiasjon  upoi 
matters  of  fact  within  the  Commiaaion' 
proTince.  Thia  ia  not  the  function  of  th. 
court.  We  cannot  regard  the  act  to  regu 
late  commerce  as  justifying  an  increasei 
or  extra  clULTgc  for  a  aubatantiilly  simila 
■ervice,  and  upon  the  case  made  it  canno 
be  said  that  the  Commission  baa  overBteppei 
ite  authority  in  forbidding  the  charge  ii 
question  aa  one  which  was  unjuatlj  dis 
erifflinatory. 

In  our  opinion  the  Commerce  Court  erret 
In  denying  the  government's  motion  to  dis 
miss,  and  in  granting  the  petitioners'  ma 
tion  for  injunction.  Tlie  order  of  the  Com 
meroc  Court  ie  therefore  reversed,  and  tin 
cause  is  reminded  to  the  District  Couil 
of  the  United  States  for  the  Southern  Dis 
trict  of  California,  Soutliern  Division,  witli 
instructions  to  dismiss  the  bill.  Act  oi 
Oct.  22,  1913,  chap.  32,  SUt.  1913,  p.  221. 

It  is  so  ordned. 


[816]  INTERSTATE  COMMERCE  COM- 
MISSION, the  United  BUtea  of  America, 
Associated  Jobbers  of  Los  Angeles,  and 
Pacific  Coast  Jobbers  &  Hanufacturera 
Aaaociation,  Apple., 

SOUTHERN  PACIFIC  COMPANY  and  the 
Atchlaon,  Topeka,  A  SanU  Pe  Railway 
Company, 

(See  8.  C.  Reporter'a  ed.  316,Jtl6.] 

His  case  is  governed  by  the  decision  in 
Interstate  Commerce  Commiaaion  (.  Atchi- 
son, Topeka,  ft  Santa  Fa  R.  Co.  ante,  page 


APPEAL  from  the  United  States  Com. 
mercfl  Court  to  review  an  order  aua- 
pending  an  order  of  the*  Interstate  Com- 
merce Commission  prohibiting  carriers 
from  making  an  additional  charge  for  re- 
eelving  or  delivering  carload  freight  on  in. 
dnatrlal  spur  tracks  within  switching  lim- 
its. Sereratd,  and  cause  remanded  to  the 
B»  Ih  ed.  84 
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United  States  District  Court  for  the  North- 
em  District  of  California,  with  inatme- 
tions  to  dismiss  the  bilL 

Bee  same  case  below,  188  Fed.  241. 
The  facts  are  stated  in  the  opinion. 
Mr.   BUckbnm  Bsterllne,   Special  Al- 
siataut   to   the   Attorney   Qeneral,   argued 
the    cause,    and,    with    Solicitor    Oenaral 
Davia,  filed  a  brief  for  the  United  BUtea. 
Mr.  P.  J.  Parrell  argued  the  cause  and 
filed   a  brief  for  the   Interatate   Conuneree 
Commission- 
Messrs.   Gardiner   lAttarop   and   XVed 
H.    Wood    argued    the   cause,    and,   with 
Messrs.  W.  F.  Herrln,  J.  P.  Blair,  Robert 
Doulap,  T.  J.  Norton,  and  C.  W.  Durbrow, 
filed  a  brief  for  appellees. 

Hesars.  Fred  H.  Wood,  C.  W.  Durbrow,  J. 
P.  Blair,  and  W.  P.  Herrin  aied  a  brief  for 
tbe  Southern  Facifle  Company. 

For  contentions  of  counsel,  see  their  briefs 
u  reported  in  Interstate  Commerce  Com- 
miaaion V.  Atchiioai.  T.  A  B.  P.  R.  Oo. 
inte,  1310. 

Mr.  Justice  Hngbea  delivered  the  opin- 
ion of  the  court: 

The  Pacific  Coast  Jobbers'  Manufactur- 
:rs'  Association  complained  before  the  In- 
terstate Commerce  Commiaaion  of  a  awitch- 
ing  charge  of  tS.SO  per  car  maintained  by 
,he  respondents  for  delivering  and  recelv- 
ng  carload  freight'to  and  from  induatriea 
ocated  upon  spun  and  side  trades  within 
he  carriers'  switching  limits  in  San  Fran- 
:i8ca.  [316]  The  Commiaaion,  finding  the 
acta  to  be  almilar  to  those  found  in  the  caae 
if  the  complaint  of  the  Associated  Jobbers  of 
JOB  Angeles  with  respect  to  switching  char* 
;es  in  the  latter  city  (18  Inters.  Com.  Rep. 
110),  entered  a  similar  order  prohibiting 
he  carriers  from  eontinuing  the  charge, 
rhis  Buit  was  thereupon  brought  in  the  cir- 
uit  court  of  the  United  States  tor  the  dia- 
rict  of  KanasB,  first  division,  against  the 
nteratate  Commerce  Commiaaion,  to  re- 
train the  enforcemmt  of  the  order.  Upon 
ta  transfer  to  the  commerce  court,  the 
Jnited  State*  intervened  and  moved  to  dia- 
lies  the  proceeding.  This  motion  waa  de- 
.ied,  and  upon  the  application  of  the  petl- 
ioners  an  injunction  was  granted. 

The  questions  presented  on  the  appeal 
rom  this  order  are  the  same  ai  those  which 
ave  been  considered  In  the  opinion  of  the, 
mrt  in  No.  98  Los  Angeles  Switching  Case 
Interatate  Oonunsres  Commiasian  t.  At- 
hison,  T.  A  S.  F.  R.  Go.)  dedded 
fiis  day  [234  U.  B.  294,  ante,  1S19,  84 
up.  Ct.  Rep.  S14],  and  for  the  reasona  there 
ft  forth  the  order  of  the  Commerce  Court 

reversed  and  the  caois  is  renuwdod  to 

.......Googlt  ■"• 


SUPREMB  COURT  OP  THE  DNITBD  STATES. 


the    District    Court    of    the    United    St«tu 
for    the    Northern    District    of    CaUfomia, 
with  inatmctiona  to  diamlai  th«  bill. 
It  li  M  ordered. 


(See  S.  C.  Reporter'!  ed.  317-333.) 

CMnmenn  —  at8t«  reffulstlon  —  oon- 
greeaional  Inaction  —  rate*  for  In- 
terstate ferriage. 

1.  A  state  may  fix  reasonable  rates  for 
ferriage  from  its  sliore  to  the  shore  of  so- 
other state  over  a  boundary  stream,  until 
Congress     undertakes     to     regulate     sucli 

[For  otbcT  eases,  see  Commerce,  I.  c;  III.  c, 

In  DIgeM  Bap.  Ct.  IBOai 
Commerce  —  slate  regulation  —  Inter- 

Btate  ferriage. 

2.  The  fact  that  ferry  rates  over  a  boiwd- 
ary  stream  were  fixed  by  the  state  of  in- 
corporation of  the  ferry  company  did  not 
preclude  the  state  on  the  other  side  of  such 
stream  from  establishing,  subject  to  the 
paramount  authority  of  Congress,  the  rates 
to  be  charged  for  ferriage  from  its  di~ 
shore  to  the  shore  of  tlie  other  state. 
[For  otber  cases,  see  Conimerce,  I.  c;  III. 

Id  Dtgest  Sap.  Ct.  19U8.] 
Commerce  —  state   regulation  —  rates 
for  Interstate  ferriage  —  ronnd  trips. 

3.  State    regulation    of    the    rates    to    be 


state  to  the  shore  of  another  state,  and 
turn,  ia  Talid  until  Congress  undertakes  to 
regulate  such  rates,  where  the  ferry  com' 
pany  is  not  thereby  required  to  issue  rmind- 
trip  tickets  at  its  office  within  the  state. 
[For  other  essea,  aee  Commerce,  1,  c;  III.  e, 
in  Dlselt  Bap.  Ct.  1908.) 


holders  of  the  County  of  Hudson,  flxiiig  ii 
teratate  ferry  rates.     Affirmed. 
See  same  caM  below,  82  N.  J.  L.  Ut,  S 

Atl.  72». 

The  foots  are  stated  in    ~ 


[No.  226.] 


IN  EKBOR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey,  to 
review  a  judgment  which  aCBnned  a  judg- 
ment of  the  Supreme  Court  of  the  state, 
sustaining,  on  certiorari,  the  validity  of 
resolutions   of  the   Board   of   Chosen   Free- 


NOTB. — On  state  regulation  of  interstate 
or  foreign  eomnterce — see  notes  to  Norfolk 
ft  W.  R.  Co.  V.  Com.  13  L.RA.  107,  and 
Qlouoeater  Ferry  Co.  v.  Pennsylvania,  2(1 
L.  ed.  U.  8.  158. 

On  the  eatabliahment,  regulation,  and 
protection  of  ferries — see  note  to  Sisters- 
ville  Ferry  Co.  t.  RusmII,  60  L.R.A.  613. 
IStO 


Mr.  Frank  Bergen  aisosd  the  caut 
and  filed  a  brief  for  plaintiff  in  wrror: 

The  states  liave  not  the  power  to  pr» 
scribe  rates  or  tolls  on  interstate  bridges, 

Covington  t  C.  Bridge  Co.  t.  KentHe^, 
IM  U.  S.  204,  S8  L.  ed.  902,  4  Inters.  Coia 
Rep.  649,  14  Sup.  Ct.  Rep.  1087;  Covingt« 
ft  C.  Elev.  R.  ft  Tronsp.  ft  Bridge  Co.  *. 
Kentucky,  164  U.  S.  224,  38  L.  wL  970,  4 
Inters.  Com.  Rep.  S68,  14  Sup.  Ct.  Rep.  lOH. 

There  is  no  substantial  distinction  be- 
tween on  interstate  bridge  and  an  interstate 
ferry  as  instrument*  of  eommeree,  whick 
can  sustain  an  effort  of  a  state  to  prescribs 
rates  for  commerce  on  interstate  ferries. 

International  Transit  Co.  v.  Bault  Sta. 
Marie,  194  Fed.  622;  Charles  River  Bridge 
Co.  V.  Warren  Bridge,  11  Pet.  420,  620,  > 
L.  ed.  773,  863;  Covington  ft  C.  Bridge  Co. 
V.  Kentucky,  1G4  U.  S.  204,  38  L.  ed.  96^ 
4  Inters.  Com.  Rep.  64B,  14  Sup.  Ct  Rep. 
1087;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com. 
Rep.  382,  6  Sup.  Ct.  Rep.  826. 

It  is  no  doubt  true  that  states  have  ci- 
ercised  control  in  some  instances  over  cam- 
merce  by  means  of  interstate  ferries  and 
bridges  since  the  Federal  Constitution  was 
adopted,  and  there  are  ezpresaions  in  a  few 
opinions  of  this  court  that  have  been  sap- 
posed  to  recognise  the  authority  of  tbt 
states  to  do  so;  notably  in  the  cases  of  Psa> 
ning  *.  Oregoire,  16  How.  684,  14  L.  ed. 
1043;  Conway  v.  Taylor,  1  Black,  603,  17 
L.  ed.  191;  Wiggins  Ferr?  Co.  v.  East  St 
Louis,  107  U.  8.  365,  27  L.  ed.  419,  2  Sup. 
Ct  Rep.  267.  But  there  is  no  decision  id 
t  to  that  effect 

pressiona  in  those  cases,  and  prr- 
haps  similar  oliservations  in  a  few  otiitr 
1,  appear  to  rest  on  a  statement  of  Chief 
Justice  Marshall  in  Qibbons  v.  Ogdcn,  I 
Wheat.  1,  203,  6  L.  ed.  23,  71. 

This  remark  of  Chief  Justice  MarshsU 
is  a  trat)  support  for  tbe  conclusion  tkst 
states  may  directly  regulate  the  businMi 
carried  on  l>y  owners  of  interstate  ferrie*. 
The  cnirent  of  his  opinion  runs  stieaflj 
against  it  Tbe  misapprehension  of  tbs  re- 
mark is  pointed  out  and  corrected  in  Qks- 
ceater  Ferry  Co.  v.  Pennsylvania,  114  U.  K 
196,  29  L.  ed.  ISB,  1  Inters.  Com.  Kap.  SO, 
G  Sup.  Ct.  Rep.  826. 

irly  every  important  inatnuntBt  cf  !■■ 

terstate  commerce  was  created  by  anthcr- 

of  the  aUtes;   but  that  fact  does  >»• 

justify  or  support  the  eonclusicn  Oat  ea» 
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inerce  carried  on  bj  thoae  initmineiit*  may  direct  burden  upoa  interstate  commerce,  or 

be  directly  regulated  bj  the  state*.  to  interfere  directlj  with  ita  freedom,  en- 

CoringtOB  t  C.  Bridge  Co.  v.  Kentucky,  croaches  up<m  the  cicluiiTe  power  of  Con- 

IH  U.  6.  219,  38  L.  «d.  969.  4  Inten.  Com.  greaa. 

Bep.  MB,  14  Bup.  Ct.  Hep.  108T.  BaU  t.  De  Cuir,  96  U.  S.  4SS,  48S,  24  L. 

It  ia  nnneceaMTy  to  review  and  analyie  ed.  547,  MS. 


1  which  expreuiona  baaed  o 


Hr.  Jamea  J.  Mnrphjr  argued  the  o 


It  ku  b«.  don.  «P~t«"j  1«  .«b.«,»«.l        ^  ,  ,^  „„  j^  „^  ,„„,  ,l,j. 

t««,  e.p«l.Uj  U,  Bl.  Cl.lr  Coniily  v   In-  ^  ^    „„tag\f  i„i,„ut.  .om™,o,  mr 

tmUlj  S«.d  ICj,  I,»^«  Co   182  US.  ,1,1^  a,,  Co».liluli.»  ...tm  ™  Conp™ 

JM,  48  U  ri.  518    1!<  Sup.  01.  R.p    800,  ^,         „  „,  ,„,„. 

S-      ,„o*;.^l  S?-.      ',?.,"»"•  ?"!:  b.U.port4N.Y.F.,;7Co...UnllrfSl.l». 

5^  Tt  t,^;""-  "■»";''■  T''  ?"o.,°M  '  H''™-  «».  •■"I-  C".  No.  <,3«2i  Hnd,.: 

f  f.f  ■.^."•?-,™''i;?'?'  '^T'J'  '"..^-  Conot,  ,.  SUte  21  N.  J.  L.  718,  MilU  v. 

&  M,  81  I.  «1   «0,  33  Su^  a.  B.p.  269.  gj    ,,,',,,  ^„„,^     ,  m.  1S7,  .fflrmd  to  8 

Wh,l,.«    «>iicl|i>.Qi»    «ljbt    hm    btei.  How.589,  12L.«1.1201pChU.,r.».P«,pte 


dTAwn  from  tlie  dicta  referred  to 

of  the  power  of  tlie  itatei  to  regulato  inter. 


11  Mich.  43;  M&raliBll  v.  Grimea,  41  Hiaa. 
27. 


•UU  conmere.  by  l.rr.m  in  U,.  ahaenc.  of  j^,  ,«„lnlion   of  tl.«   board   of  -eh.*!! 

regulation    under    eongreaalonal    .uUi.ril,  ,„!<,„„,  „,  n,  ,„„,,  „,  Hudaoo,  atote 

were  rej^ted  by  U,.  ea«  of  Wabaah.  SL  L.  ,  ^        j                         J            ,         ,         , 

i.   i.^  ?■,';  ""T*    i'  "if- -'"J-  '°™  8l'l»"'  "d  l«-l"l  eaereiae  of  tt.  poll» 

rf.  244,  1  Int.,..  Com^  Kep.  31   7  Sup.  CI.  ^          ^  ,^,  ,^,     ,j,                 .,  „  S, 

.'^-  t    ?I  J^.?*-  "•"n'^'S?.?- .'"':;"  ™ul'»llj  lo  Pre-'ut  th.^rtlou  of  ea- 

;™  a!',    i;    .V.   ,'r  o?=^    ?,^  'i-  ''■  ™'  "»'"  "l-  -"erriag.  fram  the  p«,pl.  uv 

The  h„lo,,  of  the  eonunere.  elaua.  of  th.  'conway  ,.  Taylor,  1  Bl.d.,  603,  17  L.  rt. 

ConaUtulion    eonHrma    the    opinion   lh.t   it  ;„     „|^„  ,          (j,    ,    j^,  g,    j^,,, 

waa  "leudrf  to  truiafer  the  po.n  to  rugn-  „,,  p  g  j,,  j,  ^  rf.  41,,  g  Sup.  CI.  Rqi. 

M,   dir„tly   f.r..gn    eo«n..re.   ud   oom-  gj,  ,|i,„i„g  102  m.  880. 

mare,  .sung  the  aljte.  of  all  kiuda  and  by  ^j,,  ,j^,  \^„  j^  „„l  „j,„^„ j  H, 

""I  "•"•■  ''»»  "•  ■'•'",'°  'b- "'■•"1  Coriugton  Bridge  C...  to  OT.rnile  the  pre- 

S';;?™'-,,  *^  ."'i.'".'  J?..^"'',""   *"  "iona  caaea   appear,  from   l.o  anba.,uent 

Catall  (1820)  and  to  Dam  (183!)  ;  Uttera  j„„|.„^  Wllllani.  T.  Wingo,  177  U.T  801, 

f  ^'i'"*",-  ,        rV,"i    ^  ";  "■  ?.V  "  !■•  rf-  »»».  ™  Sup.  Ct.  Rep.  783;  Lonl* 

1    Curtu,   Hiatory  of   U.   S.  Conat.  p.  231,  ^,.     .    -    „    '       „_   _    v._*,.:i™    i..  rt   o 

Bote;  1  Elliott.  Debate..  1876  ed.  p.  115;  i  ?8fi%VL  ^d ^Sl^'s^' f«T  S^iJn    4^ 

Wrtater'i  Worka.  Bth  ed.  1854,  p.  9 ;  Gibbon.  ^^^  *}  ^-  'f '  .?"■  ^  ^^-  ^-  f^P'  **" 

T.  Ogden,  9  Wheat.  226,  8  L.  ed.  77;  Brown  ^'"''  "rilation  haa  been  .uetained  in  a 

T.  Maryland.  12  Wheat.  448,  0  L.  ed.  687.  '*""*  ""^  weII-reaM,ned  eaae. 

No  atate  ha.  .ncceeded  in  a  direct  attempt  ^^^  ''■   Sickmann,  66  Mo.  App.  49S. 

to  regulate  commerce  with  foreign  natloua  *  ^^"^  "•  '"  respect  of  the  Unding  place, 

aince   the    Conatitution    waa  adopted.  ""^  "**  "'  **•  "'*"■    ■"■"  *»'*'  '^f  ^  ** 

The   power   of   Congrew   over   inUraUta  '^*'  *"*  *•  ''•''?  *"  another, 

eomnierce  la  aa  absolute  aa  it  la  over  foreign  Conway  t.  Taylor,  1  Black,  603,  17  L.  ed. 

oomnerce.  191 ;  People  t.  Babcock.  11  Wend.  G90. 

Story,  Conat  |    1065;    Crntclier  t.  Kan-  The  ferry  act  of  New  Jertey  had  in  riew 

tacky.  141  U.  8.  47,  07,  68,  36  L.  ed.  649,  ^*  '^"7  eatablUhment,  and  not  the  way 

662, 1]  Sap.  Ct.  Bep.  861 ;  Waatem  U.  Teleg.  acroa.  the  river ;  it  applies  to  a  ferry  h&Tlnf 

Co.  T.  Kanaa.,  216  U.  S.  1,  64  L.  ed.  355.  ol>«  of  ite  termini  in  thi.  rtate. 

SO  Sap.  Ct.  Rep.  100.  Hudson  County  *.  State,  24  N.  J.  L.  722. 

Fsdenl  laws  not  only  .how  that  Congrew 

haa  undertaken  to  regulate  ferryboate  w-  Ur.  Jnstios  Hn(hM  delivered  the  opin- 

gagad  in  ciMunercev  but  thay  also  indic*ta  ion  of  the  court: 

the  will  of  Congrea.  that  no  otfaer  rqpla-  The  plaintiff  in  error.  Port  Richmond  k 

tteia  shall  be  mads  until  Oongrew  dsoidea  Bergen   Point    Ferry   Company,   wa.   ineor- 

to  take  further  action.  porated  in  1848  by  apecial  act  of  the  l^is- 

Robblni  V.   Taxing  Djit   120  U.   B.  489,  latnre    of    New    Tork    for    the    purpoM    of 

49S,  30  L.  ed.  694,  696.  1  Intera.  Com.  Rep.  maintaining   a   ferry   acroaa  the  Kill   von 

46,  7  Sup.  Ct.  Rep.  692.  KuU   from   Port  Richmond,   SUten   Island, 

State  legialation  which  seeks  to  impMe  a  K«w  York,  to  Bergen  Point,  Hudaoo  coun- 

Bl  I.,  cd.  r-            I  tttl 
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tj,  New  Jttaej.  1  Thia  met  prncribed  rates 
of  fenimge,  aa  did  alio  the  amendatory  acta 
of  1S67  (chap.  692]  and  1BS8  (chap.  778). 

The  ferrj  ii  not  operated  in  connectioD 
with  any  railroad. 

In  Julj,  1906,  the  board  of  chosen  free- 
holder! of  the  cauDtf  of  Hudaoii,  New  Jer- 
M7,  passed  two  reaolutioDB  [321]  Bxing  the 
rates  to  be  taken  at  the  ferry  of  thii  com- 
pany within  tb«  county  of  Hudson  for  tlie 
transportation  of  foot  passengers  for  single 
tripa  to  the  New  York  terminal,  and  for 
round  trips  to  that  terminal  and  return,  re- 
spectively. This  action  was  taken  under  the 
authority  of  an  act  of  the  legislature  of 
New  Jersey,  passed  in  1799,  proriding  as 
follows:  "That  the  board  of  chosen  free- 
holders aball  be,  and  they  hereby  are,  em- 
powered and  directed  to  fix  the  rates  to  be 
taken  at  the  seTeral  terries  within  their 
respe4$ive  counties,  and  the  same,  from  time 
to  time,  to  revise,  alter,  amend,  or  malis 
anew  at  their  discretion."  Comp.  Stat.  (N. 
J.)  p.  2S0(I.  On  certiorari,  the  supreme 
court  of  the  state  of  New  Jersey  sustained 
the  validity  of  these  resolutions  against 
the  objection  that  they  were  repugnant  to 
the  commerca  clause  of  the  Federal  Con- 
stitution (80  N.  J.  L.  814,  77  At),  1048), 
and  its  judgment  was  sJHrmed  by  the  court 
of  errors  and  appeals.  B2  N.  J.  L.  53S,  82 
Atl.  729.    This  writ  of  error  is  prosecuted. 

The  plaintiff  in  error  contends  that  the 
action  of  the  board  is  void  for  the  reason 
that  the  transportation  is  interstate,  and 
the  fixing  of  rate*  therefor  is  a  direct  regu- 
lation   of    InterBtat*   commerce. 

At  common  law,  the  right  to  maintain  a 
public  ferry  lies  tn  franchise;  in  England 
such  a  ferry  could  not  be  set  up  without 
the  King's  license;  and,  in  this  country, 
the  right  has  been  made  the  subject  of  legis- 
lative grant.  Blissett  t.  Hart,  Willes,  Rep. 
008;  Re  Fay,  16  Pick.  243,  249,  2S3;  New 
York  V.  SUrin,  106  N.  Y.  1,  10,  11,  12  N. 
E.  631;  3  Kent,  Com.  45S;  2  Washb.  Real 
Prop.  4th  ed.  292.  The  states  have  been 
accustomed  to  grant  such  franchises  not 
only  for  ferries  wholly  intrastate,  but  also 
for  those  to  be  operated  from  their  shores 
to  other  states.  Cooley,  Const.  Lim.  740. 
They  iiave  fixed  the  rates  for  such  ferriage; 
and  this  has  been  done  both  directly  by  the 
legislature  and  also  through  designated 
courts  and  local  boards  aoting  under  l^i 
laUva  sanction.  The  practice  [82S]  has  bad 
continuous  lUoatratlon  in  a  great  varied  of 


692;    1860,    chap.    S66;    1864,    chap.    29* 
1868,    chap.    778;    1B7S,    chap.    300;    1881, 
chap.  OSS. 


instance^    from    the    foundation    «(    tta 
government  to  tha  prsaent  day.t 

He  court  of  errors  and  appeals  of  New 
Jersey  in  the  case  of  Hudson  County  v.  Stale 
3)  24  N.  J.  L.  7IS,  sustained  the  aa- 
thority  of  the  board  to  prescribe  ferry  rates 
between  New  Jersey  and  New  York.  Speak- 
ing through  Elmei,  J.,  the  court  thus 
described  conditions  existing  at  the  time 
of  the  passage  of  the  aboTe-mentioned  art 
of  17S9  and  its  purpose:  "When  the  act 
passed,  long  ttetore  the  invention  of 
steamboats,  ferries  were  generally  the  prop- 
erty ol  one  or  two  individuals,  established 
for  the  public  convenience  and  private 
gain,  by  the  owners  of  the  shore,  aometisaes 
by  virtJie  of  a  grant  or  Isw,  and  sometiMies 
without  any  public  authority.  The  owner 
or  keeper  resided  on  the  one  bank  or  the 
other  of  the  river  over  which  the  fercy 
passed,  and  kept  his  boats  and  other  ap- 
paratus where  he  resided.  The  ferry  was 
commonly  known  and  designated  by  the 
name  of  the  place  from  which  it  started, 
and  where  such  owner  resided,  as  Paulns 
Hook  ferry;  or  from  the  name  of  Uie  [3SS} 
owner  or  keeper  aa  Dunk's  ferry,  Corriel'* 
ferry,  etc.  In  many  cases,  where  the  river 
was  not  too  wide,  a  bell  or  horn,  or  some  oth- 
er signal,  was  established  on  the  side  of  the 
river  opposite  to  that  where  the  owner 
lived,  so  that  persons  coming  there  who 
desired  to  pass  over  could  make  known 
their  wishes.  Probably  but  few,  if  any,  ol 
the  keepers,  had  a  boat  constantly  running, 
or  started  at  any  particular  hour.  In  some 
cases,  there  were  ferry  owners  on  both  sides 
of  the  river;  but  the  teny  or  ferries  on 
each   side  were  considered   and   spofcea  o( 


*A  few  of  these  instances  may  be  eited: 

New  York. — Acroaa  Lake  Champiain: 
Taws  of  1803,  chap.  37;  1810  chap.  61; 
1812,  chap.  eo.  (These  are  referred  to  in  the 
argument  of  counsel  in  Gibbons  v.  Ogden,  ■ 
Wheat.  1,  97,  6  L.  ed.  23,  46;  see  3  C.  R.  t 
G.  Webster  ed.  Uws  of  New  York,  p.  S21;  6 
WebsterA  Skinner  ed.p.  16;  id.  p.m.)  See 
siso  Laws  of  1831,  chap.  106;  1847,  chap. 
288;  188S,  chap.  S74;  1901,  chap.  442;  1M7, 
chap.  392.  Between  New  York  and  New 
Jersey:  I^ws  of  1850,  ehap.  314;  1870.  chao. 
731. 

Vermont. — Across  i«ke  Champlatn:  Laws 
of  17B0,  p.  63;  1801,  p.  72;  1820,  ehap. 
US;  1800.  chap.  110;  1898,  chap.  ESS. 

New  Hampshire. — Across  Connactieirt 
river:  Uiws  of  1863,  ehap.  2822;  1867,  dap. 

Missouri. — Mississippi  riv«r:  Laws  ef 
18SS,  P.-G16;  1870,  p.  «3L  Des  Moinss 
river:  Laws  of  1865,  p.  SI7.  Missoori 
river:  Laws  of  186&,  p.  220;  1863-44,  n. 
312. 

Nebraska.— Compiled  Statutes  of  1M9, 
ISM*. 
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«a  distinct  ferric*,  tnd  had  distinct  ownen 
or  keepers.  Hiib  was  tlie  case  with  moit,  It 
not  all,  the  feiriea  between  Phlladelphis  and 
what  IB  now  called  Camden;  and  the  ferriea 
OD  each  aide  were  regulated  and  ^vcmed  hy 
the  laws  of  the  state  in  which  such  owner  or 
keeper  resided.  Sail  and  rowboata,  and 
dats  or  scows,  were  the  vesBels  Ln  use,  as 
is  manifeat  from  the  act  itself.  .  .  .  The 
act  meant  to  authorize,  and  did  autboriie, 
.  the  boards  of  freeholders  in  the  several 
eonnties,  to  regulate  the  fares  to  be  taken 
at  the  ferry  situate  within  that  county; 
that  is,  at  the  ferry  establishment  of  the 
owner  or  keeper.  .  .  .  Even  it  it  might 
happen,  upon  this  construction,  that  one 
board  might  establish  one  set  of  rates  at 
one  side,  and  another  lioard  another  set  on 
the  oUier  side,  or  that  each  state  might 
have  different  regulations,  where  the  ferry 
wa*  over  one  of  the  rivers  forming  the 
boundary  between  this  and  another  state,  I 
do  not  see  that  there  would  he  any  impor- 
tant conBiet  of  authority.  Each  power  regu- 
lated what  woe  done  within  its  own  juris- 
dictioD,  and  left  to  others  to  regulate  what 
was  done  in  theirs.  Existing  ferriee  be- 
tween this  state  and  New  York,  and  this 
state  and  Pennsylvania,  are  now,  in  numer- 
ons  instances,  reflated  by  th«/lawa  of  this 
■Ut«,  without  the  occurrence  of  any  diCB- 
enlty.  .  .  .  Without  deeming  it  neces- 
sary to  go  over  and  ipccially  refer  to  the 
differctat  acts  .  .  .  it  is  auOtcient  to  say, 
that  tbey  show  a  coarse  of  l^islation,  [SM] 
commencing  in  1714,  and  continued  till  near 
tbe  passage  of  the  act  of  1799,  hy  which 
the  ferries  over  the  waters  dividing  this 
State  from  the  adjoining  states  were  regu- 
lated by  the  laws  of  New  Jersey,  in  those 
coses  where  ferry  eatabliahments  were 
within  this  state.  ...  To  effect  this 
object  [i.  «.,  of  the  act]  the  word  'ferries' 
must  b«  interpreted  to  mean,  wbat  in 
thooe  IsWB  it  bad  obviously  included,  ferries 
the  owners  or  keepers  of  which  resided  in 
thia  ttst«,  or  which  had  one  of  their  termini, 
where  fares  were  demanded.  In  this  state, 
and  not  merely  ferries  In  the  teohnical 
meaning,  of  an  entire  passage  across  a 
river  or  other  water.  .  .  .  If  set  up 
without  public  authority.  It  [the  ferry]  wa« 
liable  at  any  time  to  be  stopped,  or,  in  the 
discretion  of  the  legislature,  to  be  regulated. 
.  .  .  It  is  sufficient,  to  authorize  these 
rata,  that  it  is  a  pnblle  ferry,  snd  that 
tier*  is  no  law  prescribing  rates  for  it,  in- 
consistent with  the  exercise  of  the  power 
bj  the  board  of  chosen  freeholders."  Supra, 
pp.   721-724,  T2S.     ThU  decUion  woa  fol- 


lowed   by   the   state   eonrt  In  the  present 
oaaa.* 

In  view  of  th*  oxtended  oonslderatloa 
which  the  dteisiona  of  this  court  bearing 
upon  the  questions  Involved  have  reeeived 
in  recent  opinions  (St.  Clair  County  t. 
Interstate  Sand  &  Car  Transfer  Co.  IBS 
U.  8.  4S4,  48  L.  ed.  GIS,  24  Sup.  Ct.  Rep. 
300;  New  Vork  C.  A  H.  R.  R.  Co.  t.  Hud- 
son County,  £27  U,  3.  24B,  ST  L.  ed.  4M, 
33  Sup.  Ct.  Rep.  269),  it  Is  not  neeeasary 
to  review  them  at  length.  The  authority 
of  the  state  to  grant  franchises  for  ferriei 
to  be  operated  from  its  shores  across  bound- 
ary waters  was  distinctly  recognised  tu 
Fanning  v.  Oregoire,  16  How.  524,  14  L.  ed. 
1043]  Conway  v.  Taylor,  1  Black,  603,  17  L. 
ed.  191;  and  Wiggins  Ferry  Co.  v.  [3SB] 
East  St.  Louis,  107  U.  S.  366, 27  L.  ed.  419, 2 
Sup.  Ct.  Rep.  257.  While  in  Fanning  t. 
Oregoire,  supra,  the  plaintlfTs  license  for 
a  ferry  across  the  Mississippi  river  ticoa 
Dubuque,  Iowa,  was  held,  nnd^  the  terms 
of  the  grant,  not  to  be  exclusive  as  against 
the  subsequent  licensee,  the  court  aaid  that 
the  commercial  power  of  Congresa  did  not 
"interfere  with  the  police  power  of  the 
states  in  granting  ferry  licenses."  In  Con- 
way V.  Taylor,  supra,  the  court  upheld  a 
judgment  which  restrained  the  appellants 
(the  owners  of  a  ferry  from  Cincinnati, 
Ohio,  to  Newport,  Kentucky)  from  eon- 
ducttng  the  ferry  from  the  Kentucky  shore 
to  Ohio  in  violation  of  the  rights  of  the  ap- 
pellees under  their  Kentucky  franchise. 
Referring  to  the  latter,  the  eourf  said: 
"The  frSDchise  Is  conHned  to  the  transit 
from  the  shore  of  the  state.  The  same 
rights  which  she  elaimi  for  herself  she  coo- 
cedea  to  others.  ...  It  was  shown  in 
tbe  argument  at  bar  that  similar  laws  exist 
in  most,  if  not  all,  the  states  bordering  up- 
on those  itreami.  They  exist  in  other 
ststes  of  the  Union  bounded  by  navigable 
waters."  With  respect  to  "ordinary  com- 
mercial navigation,"  the  authority  of  the 
appellants  to  trsnsport  persons  and  prop- 
erty from  the  Kentucky  ahore  was  un- 
doubted. The  owners  of  the  Kentnclty  fran- 
chise, it  was  said,  had  no  right  to  exclude 
or    restrain    those    who    were    prosecuting 

■As  to  the  views  of  other  states'  courta 
upon  this  subject,  see  People  v.  Babcock  11 
Wend.  GS6i  Newport  v.  Taylor,  16  B.  Mon. 
699;  Marshall  v.  Orlmes,  41  Miss.  27; 
Carroll  v.  Campbell,  108  Uo.  650,  IT  B. 
W.  884;  Memphis  v.  Overton,  3  Yerg.  3ST, 
390;  Burlington  t  H.  County  Ferry  Co.  v. 
Davis,  48  Iowa,  138.  30  Am.  Rep.  890 ;  Tug- 
well  V.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9 
S.  W.  120,  13  S.  W.  664;  State  v.  FandTe,S4 
W.  Va.  122,  63  L.R.A.  8T7,  102  Am.  St. 
Rep.  e2T,  46  B.  E.  260,  1  Ann.  Oas.  104i 
Cbllvera  v.  People,  II  Mich.  48. 

Digilized  by  Google 


SUPiU£UB  OOUAI  or  THE  UNITED  STATUS. 


Oat.  tMU, 


"tlw  bnainew  of  -  eommerc*  in  good  faith, 
without  tbe  r^ularitj  or  puipotM  of  tvrrf 
trlpi,"  but,  KB  the  appellanbi'  boat  waa  nin 
"openly  and  avowedly  at  a  ferryboat,"  aa 
"that  waa  her  busineai,"  the  injunction  wai 
■ustained.  Alter  referring  t«  the  cotninereB 
dAuae,  Um  opinion  ooneludedi  "Undonbtcd- 
I7,  the  atatea,  to  conferring  ferry  rights, 
may  paa*  lawi  so  infringing  the  commercial 
power  of  th«  nation  that  it  would  be  the 
duty  of  thia  court  to  annal  or  control  them. 
.  .  .  There  haa  been  now  nearly  thre» 
qnart«ra  of  a  century  of  practical  Interpre- 
tation of  th«  Constitution.  During  all  that 
time,  aa  before  the  Constitution  had  its 
birth,  the  itatea  liave  exercised  [3£e)  the 
power  to  establiali  and  regulate  ferries;  Con- 
gress never.  We  have  sought  in  vain  for  any 
act  of  Congress  which  involves  the  exercise 
of  this  power.  That  the  authority  Ilea 
within  tbe  scope  of  that  immense  maaa' 
of  undelegated  powers  which  'are  reserved 
to  the  states  respectively,'  we  think  too 
clear  to  admit  of  doubt."  These  casta 
were  cited  with  approval  in  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  107  U.  8.  365,  27  L. 
ed.  419,  2  Sup.  Ct.  Bep.  257.  There,  the 
ferry  company  was  an  Illinois  corporation 
snd  held  a  franchiae  granted  by  the  legisla- 
ture of  that  state  for  the  operation  of  a 
ferry  from  East  St.  Louis,  Illinois,  to 
St.  Louis,  Missouri.  The  payment  of 
a  license  tax  imposed  upon  the  company 
in  Illinois,  for  the  privilege  of  conducting 
the  ferry,  was  resisted  under  the  commerce 
clause,  but  the  contention  was  overruled, 
the  court  holding  that  "tbe  levying  of  a 
tax  upon  TevKla  or  other  water-craft,  or 
the  exaction  of  a  license  fee  by  the  state 
within  which  the  property  subject  to  thn 
exaction  has  its  situs, 'is  not  a  regulation  of 
commerce  within  the  meaning  of  the  Consti- 
tution."   (Id.  p.  373.) 

It  is  manifest,  however,  that  the  trans- 
portation of  persons  and  property  from  one 
state  to  another  ii  none  the  less  interststu 
commerce  because  conducted  by  ferry;  and 
it  is  not  open  to  question  that  ferries 
maintained  for  that  purpose  are  aubject 
to  the  regulating  power  of  Congress.  It 
necessarily  follows  that  whatever  may  prop- 
erly be  regarded  aa  a  direct  burden  upon 
interstate  commerce,  as  conducted  by  ferries 
operating  between  itatea.  It  la  beyond  the 
competency  of  the  states  to  Impose.  This 
was  deflnitcly  decided  in  GloHpester  Ferry 
Col  v.  PennaylTanla,  114  U.  S.  190,  29  L. 
ed.  16S,  1  Intera.  Com.  Rep.  ::e2,  S  Sup.  Ct. 
Rep.  B28.  Tils  commonwealth  of  Pennsyl- 
Tania  had  imposed  a  tax-  upon  the  terry 
company,  based  upon  the  estimated  value 
of  ita  eapltal  atoclc,  npou  the  ground  that 
It    waa    doing    business    withp    the    state. 

Ibe  eompAoj  waa  inecrporatad  in  New 
ltS4 


'  Jersey  and  msintained  a  ferry  from  Olovew- 
ter,  in  that  sUte,  to  Philadelphia.  Save  for 
the  wharf  that  it  leased  at  the  latter  plaoai 
its  [3S7]  property,  including  Its  boat^ 
had  itB  situs  in  Kew  Jersey;  and  its  antirs 
business  consisted  in  ferrying.  The  tax  up- 
on the  "receiving  and  landing  of  pmtnnigfii 
and  freight  at  the  wharf  in  Pbiladdpbia," 
which  waa  a  neceaaary  incident  to  the  trans- 
portation acroaa  the  Delaware  river,  was 
a  tax  upon  that  transportation;  and  in 
this  view  the  tax  waa  held  to  be  void  as  om 
laid  upon  interstate  commerce.  "The  only 
interference  of  the  state  with  the  landing 
and  receiving  of  paaaengers  and  freight, 
which  is  permisBible,"  said  the  court,  "ia 
confined  to  such  meaaurea  aa  will  prevent 
confusion  among  the  vessels,  and  collision 
between  them,  insure  their  aafety  and  con- 
venience, snd  facilitate  the  discharge  or 
receipt  of  their  passengers  and  freight, 
which  fall  under  tbe  general  head  of  port 
regulationa"  Id.  p.  209.  It  was  said  that 
the  atatement  of  Chief  Justice  Harshall 
in  Qibbons  v.  Ogden,  9  Wheat.  1,  203,  6  L.  ed. 
23,  71,  had  relation  to  ferries  entirely 
within  the  state.  "Ferriea,"  continued  the 
court,  "between  one  of  the  statea  and  a 
foreign  country  cannot  be  deemed  .  .  . 
beyond  the  control  of  Congreaa  nnder  the 
commercial    power,  .      neither    arc 

ferries  over  waters  separating  atatca."  And 
ft  waa  pointed  out  that  Congress  had  paaaed 
various  laws  respecting  International  and 
interstate  ferries,  the  validity  of  which 
was  not  open  to  question  ( Rev.  Stat.  ||  2792, 
4233  (Rule  7),  4370,4420). 

But,  in  view  of  the  nature  o(  the  subject 
and  the  diversified  regulation  which  waa 
necessary,  it  waa  recogniied  that  the  statea 
were  entitled  to  exercise  a  measure  of  regu- 
latory power  not  inconaiitent  with  the  Fed- 
eral authority.  The  court  said:  "It  i» 
true  that,  from  the  earliest  period  in  the 
history  of  the  government,  the  statea  have 
authorized  and  regulated  ferries,  not  only 
over  water*  entirely  within  their  limita, 
hut  over  waters  separating  them;  and  it 
may  be  conceded  that  In  many  respecta  the 
slates  can  more  advantageoualy  managa 
[328]  such  interstata  ferries  than  the  gen- 
eral government;  and  that  the  privilege  «( 
keeping  a  terry,  with  a  right  to  tkk*  toll 
for  passengers  and  frei^t,  ia  a  frauehlas 
grantable  by  the  state,  to  be  exercised  with- 
in snch  limits  and  under  aneh  regulatloM 
aa  may  be  required  for  the  aafety,  eomfoit, 
and  convenience  of  the  public.  Still  the  fact 
remains  that  snch  a  ferry  ia  a  meana,  and 
a.  neceaaary  means,  of  commercial  intar- 
eourse  between  the  state*  bordering  «« 
their  dividing  waters,  and  it  must  therefore 
be  conducted  with'out  the  impodtion  by  tt* 
statea  of  taxea  or  other  hurdena  npoa  the 
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Inter*Ut«  Bttad  A  Car  Trsnifer  Co.  192  0. 
8.  464,  4S  L.  ed.  61B,  24  Sup.  Ct.  Rep.  300, 
inTolved  the  right  of  a  coonty  in  Illinoia  to 
recover  atktutory  peiultiea  lor  carrying  on, 
without  a  fcrr;  Uoenae,  the  tranaportation 
of  car*  acrosi  the  Mieaiasippi  riTer  between 
pointa  in  Illinois  and  Uiasouri.  Conceding, 
arguendo,  that  the  police  power  of  a  ftate 
extends  "to  the  eitabliahment,  regulation, 
and  licensing  of  ferries  on  a  naTigable 
Btream,  being  the  boundary  between  two 
Btatea,"  it  was  held  that  the  bnaineaa  of 
tTaneporting  railroad  cars  waa  not  a  terry 
buainesa  in  the  proper  tenaej  and  tlwt  the 
requirements  of  tbe  ordinance  in  question 
made  it  a  direct  burden  upon  interetat* 
commerce.  The  ordinance  waa  therefore 
held  to  be  iDTslid.    In  New  York  C.  ft  H.  B. 

B.  Co  V.  Hudson  County,'  227  U.  8.  24S, 
S7  L.  ed.  490,  33  Sup.  Ct.  Rep.  269,  the  ques- 
tion concerned  tbe  authority  of  the  New  Jer- 
sey board  to  fix  rates  for  a  ferry  between 
Weehnwketi.  New  Jersey,  and  New  York 
City.  [330]  It  appeared  that  tbe  ferry  was 
operated  in  connection  with,  a  railroad,  and 
it  waa  concluded  that  the  action  of  Congress 
with  respect  thereto  (act  to  regulate  com- 
merce, e  1,  24  Stat,  at  h.  379,  chap.  104, 
U.  8.  Comp.  Stat.  IfiOl,  p.  3164)  had  the 
effect  of  freeing  the  subject  from  atate  con- 
trol. 

Coming,  then,  to  the  question  now  pre- 
sented,— whether  a  state  may  fix  reasonable 
rates  for  ferriage  from  its  shore  to  thu 
shore  of  another  state, — regard  must  be  had 
to  the  baaic  principle  involved.  That  prin- 
ciple is,  as  repeatedly  declared,  that  as  to 
those  subjects  which  require  a  general 
system  or  uniformity  of  regulation,  tlie 
power  of  Congress  is  exclusive ;  that,  In 
other  matters,  admitting  of  diversity  of 
treatment  according  to  the  special  require- 
ments of  local  conditions,  the  states  may 
act  within  their  respective  jurisdictions 
until  Congress  sees  flt  to  act;  and  that, 
when  Congress  does  set,  the  exercise  of  its 
authority  overrides  all  conflicting  state 
legislation.  Cooley  v.  Port  Wardens,  12 
How.  2B9,  319,  13  L.  ed.  996,  1004;  Ex  parte 
McNiel,  13  Wall.  236,  240,  20  L.  ed.  024, 
025;  Welton  v.  Missouri,  91  U.  B.  276,  2S0, 
23  L.  ed.  347,  349;  Mobile  County  v.  Eim- 
liall,  102  U.  8.  091,  607,  20  L.  ed.  238, 
239;  Gloucester  Ferry  Co.  t.  Pennaylvanis, 
114  U.  8.  204,  29  L.  ed.  162,  1  Inters.  Com. 
Rep.  382,  6  Sup.  Ct.  Rep.  S2S;  Bowman  v. 
Chicago  k  N.  W.  H.  Co.  125  U.  S.  46G,  Ml, 
486,  31  L.  ed.  TOO,  705,  707,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062 ;  Qulf, 

C.  k  8.  F.  R.  Co.  T.  HeBey,  169  U.  6.  98, 
103,  104,  39  L.  ed.  910,  SIS,  013,  IG  Sup. 
Ct  Rep.  802;  Northern  P.  E.  Co.  ».  Wash- 
ington, 222  U.  S.  370,  378,  SS  L.  ed.  237, 
239,  32  Sup.  CL  B^  UOt   Southern  R. 


between  them.  Freedom  from 
such  impositions  does  not,  of  eouraa,  imply 
exemption  from  reasonable  charges,  as  com- 
pensation for  the  carriage  of  persons,  in 
the  way  of  tolls  or  fares,  or  from  the  or- 
dinary taxation  to  which  other  property  is 
snbjeoted,  any  more  than  like  freedom  of 
trauaportation  on  land  implies  such  exemp- 
UoB."      (Id.  p.  217.) 

In  Covington  ft  G.  Bridge  Co.  v.  Ken- 
tncky,  164  U.  8.  204,  38  L.  ed.  062,  4  Inters. 
Com.  Rep.  64S,  14  Sup.  Ct.  Sep.  1067,  the 
question  related  to  the  power  of  the  state 
of  Kentucky  to  regulate  tolls  upon  an  Inter- 
state bridge  built  pursuant  to  the  concur- 
rent action  of  Kentucky  and  Ohio.  The 
power  waa  denied  under  the  commerce 
clause.  Reviewing  the  authorities,  the 
opinion  waa  expressed  that  the  principle 
involved  was  identical  with  that  applied 
in  Wabash,  Bt.  L.  ft  P.  Co.  v.  IlliDoia,  IIB 
U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com.  Rep. 
81,  7  Sup.  Ct.  Rep.  4,  with  respect  to  inter- 
state railroad  rates,  and  that  (at  least,  in 
tiie  absence  of  mutual  action )  it  was  im- 
possible for  ntber  atate  to  fix  a  teriff  of 
charges.  It  waa  said  that  it  did  not  follow 
that  because  a  state  might  "authorize  a 
ferry  or  bridge  from  ita  own  territory  to 
that  of  another  state,"  it  might  "regulate 
the  charges  upon  such  bridge  or  ferry." 
It  was  pointed  out,  however,  that  the  state 
of  Kentucky,  by  the  stetute  in  question, 
attempted  "to  reach  out  and  secure  for 
itself  a  right  te  prescribe  a  rate  ot  toll  ap- 
plicable not  only  to  persons  crossing  from 
Kentucky  to  Ohio,  but  from  Ohio  te  Ken- 
tucky,"— a  right  which  practically  nnlliSed 
[SSB]  "the  corresponding  right  of  Ohio  to 
fix  tolls  from  her  own  state."  (Id.  p.  220.) 
And  this  was  an  adequate  basis  for  the  judg- 
ment- Four  of  the  justices  of  the  court, 
concurring  in  the  judgment,  announced  their 
view  that  "tbe  several  states  have  the  power 
to  establlah  and  regulate  ferries  and  bridges, 
and  tbe  rates  of  teU  thereon,  whether  with- 
in one  atate,  or  between  two  adjoining 
states,  subject  to  the  paramount  authority 
of  Congress  over  interstate  commerce." 

In  Louisville  ft  J.  Ferry  Co.  v.  Kentucky, 
188  U.  8.  385,  47  L.  ed.  613,  28  Sup.  Ct 
Bcp.  463,  where  a  Kentucky  corporation 
conducting  a  ferry  across  the  Ohio  river 
between  Kentucky  and  Indiana  held  ferry 
franchises  from  both  statea,  it  was  decided 
that  tbe  franchise  from  Indiana,  could  not 
be  taxed  by  Kentucky.  The  court  said 
that  the  franchises  were  distinct;  that  each 
was  'property  entitled  te  the  protection  of 
the  law;"  and  that  the  Indiana  franchise 
most  be  regarded  aa  an  incorporeail  here- 
ditament, having  its  situs  in  that  etete,  and 
hmce,  aa  beyond  the  jurisdiction  of  Ken- 
tucky,    The  case  of   St  Clair  Counij  t. 

•s  Ik  «d. 
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Co.  V.  Held,  EEZ  U.  S.  424,  436,  60  L.  ed. 
S67,  £60,  SE  Sup.  Ct.  Bap.  140;  MianwoU 
Rate  Cum  (Simpton  t.  Shepsril}  230  U. 
8.  »8,  SS9,  400,  ST  L.  ed.  1511,  1641,  1642, 
48  LJUA.(N£.)  1151,  K  Sup.  Ct.  Bep. 
7£».  It  Is  thii  principle  ttikt  !■  applied 
is  holding  tbat  a  atate  ma;  not  impose 
direct  bardena  upon  interatate  eommeree, 
for  tbia  ia  to  say  that  the  atatea  maji  not 
directly  regulate  or  reatrain  that  which, 
from  ita  nature,  thould  be  under  the  control 
of  the  one  anthority,  and  be  free  from  re- 
striction save  aa  it  la  governed  by  valid 
Federal  rule.  Glouoeater  Fert;  Co.  t. 
Pennsylvania,  114  U.  B.  204,  29  L.  ed.  162, 
1  Inters.  Com.  Rep.  3S2,  6  Sup.  Ct.  Sep. 
826.  It  wai  this  principle  whicb  governed 
the  deciaion  in  Wabash,  St.  L.  ft  P.  R.  Co. 
V.  Illinois,  118  U.  S.  SET,  30  L.  ed.  244,  1 
Inters.  Com.  Bep.  31,  T  Sup.  Ct.  Rep.  4, 
as  to  interstate  railroad  ratea.  Conaldering 
tbe  oonditiona  ot  interatate  railroad  trans- 
portation, [331]  which  might  extend  not 
only  from  one  state  to  another,  but  through 
a  series  of  stetes,  or  across  the  continent,  and 
tbe  consequences  which  would  ensue  U  each 
State  should  undertake  to  ftz  ratea  for  snob 
portions  of  continuous  interstate  hauls  as 
might  be  within  ite  territory,  the  oonclnaion 
was  reacbed  that  "this  species  of  regulation" 
was  one  "which  must  be,  if  established  at 
all,  of  a  general  and  national  character," 
and  could  not  be  "safely  and  wisely  remitted 
to  local  rales."     (Id.  p.  677.) 

But,  in  tbe  ease  of  ferries,  we  hare  a 
subject  of  a  different  character.  We  dismiss 
from  consideration  those  ferries  which  are 
operated  in  connection  with  railroads,  and 
cases,  if  any,  where  the  ferriage  is  part  of  a 
longer  and  continuous  transportation.  Fer- 
ries, such  as  are  involved  in  the  preetait 
case,  are  simply  means  of  transit  from 
■bore  to  shore.  These  have  always  been 
r^arded  as  InBtruments  of  local  conven- 
ience, which,  for  tbe  proper  protection  of 
tbe  public,  are  subject  to  local  regulation; 
and  where  the  ferry  is  conducted  over  a 
boundary  stream,  each  jurisdiction  with  re- 
spect to  the  ferriage  from  its  shore  baa 
exercised  this  protective  power.  There  ire 
a  multitude  of  such  ferries  throughout  the 
country,  and,  apart  from  certain  rules  aa 
to  navigation,  they  have  not  engaged  the 
attention  of  Congress.  We  also  put  on  one 
side  the  qneation  of  prohibitory  or  dis- 
criminatory requirements,  or  burdensome 
exactions  impoacd  by  tbe  state,  which  may 
be  said  to  Interfere  with  the  guaranteed 
freedom  of  interstate  intercourse,  or  with 
constitutional  righte  of  property.  The 
present  question  Is  simply  one  of  reasonable 
ttiargee.  It  ia  argued  that  the  mere  fact 
that  interstate  transportation  is  involved 
ii  anffleient  to  defeat  the   local   regulation 
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of  ratea,  because,  it  ia  aaid,  that  it  a 
to  a  regulation  ot  inters^te  com 
tbia  would  not  be  deemed  . 
ground  for  invalidating  thk  local  setkN 
without  considering  the  nature  of  the  ragn- 
latlon  and  the  special  aubject  to  wbkh  it 
relates.  Quarantine  and  pilotage-  [S3S] 
regulations  may  he  aaid  to  be  quite  «a  direct 
In  their  operation,  but  they  are  not  obnia- 
ious  when  not  in  conflict  with  Federal  mica. 
The  fundamental  teat,  to  which  we  have 
referred,  must  be  applied;  and  tbe  questiaa 
is  whether,  with  r^ard  to  ratea,  tkne  la 
any  inherent  necessity  for  a  single  ngs- 
latory  power  over  theae  numeroua  fcrrisB 
across  boundary  streama;  whether.  In  view 
of  the  character  of  the  aubject  and  tte 
variety  ot  regulation  required,  it  ia  oaa 
which  demanda  the  exclusion  of  local  au- 
thority. Upon  this  question  we  can  enter- 
tain no  doubt.  It  ia  true  that  in  the  cast 
of  a  given  ferry  between  two  atotca  there 
might  be  a  di&erenca  in  the  charge  for 
ferriage  from  one  side,  aa  compared  with 
that  for  ferriage  from  the  other.  But  tbia 
doea  not  alter  the  aspect  of  the  subject. 
The  queatiou  is  still  one  with  respect  to  a 
ferry,  which  necessarily  Impliea  transporta- 
tion for  a  abort  distance,  almost  invariably 
between  two  points  only,  and  unrelated  is 
other  transportation.  It  thus  presents  a 
situation  essentially  local,  requiring  regula- 
tion according  to  local  conditions.  It  has 
never  been  supposed  that  because  of  the 
absence  of  Federal  action  the  public  interest 
was  unprotected  from  extortion,  and  that 
in  order  to  secure  reasonable  charges  in  a 
myriad  of  such  different  local  inatanrea,  ex- 
hibiting an  endless  variety  of  circumstance, 
it  would  be  necessary  for  Congresa  to  Mt 
directly,  or  to  eatablish  for  tb^t  purpose  a 
Federal  agency.  The  matter  is  illuminated 
by  the  consideration  of  this  alternative,  for 
the  point  ot  tbe  contention  la  that,  tbert 
being  no  Federal  regulation,  the  ferry  rat«a 
are  to  be  deaned  free  from  all  controL  Tht 
practical  advantages  of  having  the  nattsf 
dealt  with  by  the  states  are  obvious,  and 
are  illustrated  by  the  practice  ot  one  hoa- 
dred  and  twaity-flve  yean.  And  in  view  ct 
tbe  character  of  the  subject,  we  flad  ■« 
sound  objection  to  its  continoanee.  It 
Congress  at  any  time  undertakes  to  rcgo- 
late  such  rates,  ite  action  will,  of  eowss, 
control. 

If  tbe  state  may  exercise  tbia  power,  it  aae- 
easarily  [333]  foUowi  tbat  it  uay  aot,  b 
its  exereiae,  derogate  from  the  ilinilar  sa- 
thority  of  another  state.  The  state  power  MB 
extend  only  to  the  transactions  witUa  Hi 
own  territory  and  the  ferriage  from  its  a«i 
shore.  It  follows  that  the  fact  that  rstM 
wsre  fixed  by  New  York  did  not  prcdv'' 
Hep   Jers«7   from   eatabliahiiy   reasoasUr 
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nttea  with  rcapect  to  the  feriy  ertabliib- 
meot  nuintBtned  on  ita  lide. 

With  rempeet  to  the  rate*  for  round  tripa, 
w«  da  not  eonatniA  th«  ordinance  as  rt- 
quiring  th«  company  to  Itane  round-tr]p 
ticket*  at  tti  office  In  New  Jereey.  We  may 
not  look  into  tbi  testimoiiy,  and  It  (loei  not 
appear  th«t  laeh  a  construction  has  been 
placed  upon  the  ordinance  by  the  at«te 
court.  Viewed  a*  a  limitation  upon  rates 
charged  for  mich  round-trip  tickets,  when 
•old  tiy  the  company  in  New  Jersey,  we 
think  that  the  ordinance  is  valid,  being  one 
relating  to  the  trangactions  ol  the  company 
in  New  Jersey,  and  the  charges  there  en- 
forced. Whetiier  U  would  be  competent  tor 
the  state,  through  the  local  board,  to  re- 
quire the  oompany  to  issue  round-trip 
tickets,  is  a  question  not  presented  by  the 
record,  and  we  express  no  opinion  upon  it. 

The  judgment  Is  affirmed. 

Affirmed. 


INTERNATIONAL  TRANSIT  COMPANY. 

(See  B.  C.  Beport«r'B  ed.  333-342.) 

Commerce  —  lloonae   tax  —  oondnctlnf 
ferry  otct  boundary  atream. 

A  state,  or  a  municipality  acting  under 
ita  authority,  may  not,  consistently  wiUi 
the  commerce  clause  of  the  Federal  Consti- 
tution, require  a  Canadian  corporation 
operating  «  ferry  over  the  boundary  stream 
lying '  between  such  state  and  Canada  to 
take  out  a  license  and  pay  a  license  fee  as 
a  condition  precedent  to  receiving  and  land- 
ing persons  and  property  at  its  wharf  in 
such  municipality. 
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APPEAL  from  the  District  Court  of  the 
United  SUtea  for  the  Western  District 
of  Michigan  to  review  a  decree  enjoining 
the  enforcement  of  a  municipal  ordinance 
requiring  a  Canadian  corporation  operating 
a  ferry  between  Canada  and  the  United 
State*  to  take  out  a  lictn^e  and  pay  a  li- 

NoTB. — On  state  regulation  of  interstate 
or  foreign  commerce — see  notes  to  Norfolk 
4  W.  K.  Co.  V.  Com.  13  L.HJi.  lOT,  and 
Olouoeater  Periy  Co.  v.  Pennsylvania,  SB 
L.  ad.  U.  a.  168. 

On  the  establishment,  r^ulation,  and 
protection  ol  ferries — see  note  to  Sisters- 
Wile  Ferry  Co.  v.  Russell,  SB  I..ILA.  HI. 


cense  fee  as  a  condition  to  eondneting  Its 
business  at  its  wharf  In  such  munldpali^. 
Affirmed. 

See  same  case  below,  1B4  Fed.  622. 

The  fact*  are  stated  In  the  opinion. 

Hr.  Jobn  W.  Sblne  argued  the  cause, 
and,  with  Mr.  F.  T.  McDonald,  filed  a 
brief  for  appellant*: 

A  ferry  is  in  respect  to  the  landing,  and 
not  of  the  water.  The  point  of  departure  la 
the  seat,  the  base,  the  home  of  the  ferry. 

Conway  v.  Taylor,  1  BUck,  603,  17  L.  ed. 
191;  Louisville  t  J.  Ferry  Co.  v.  Kentucky, 
188  U.  8.  SB6,  3B4,  47  L.  ed.  513,  617,  23 
Sup.  Ct.  Rep.  463;  Memphis  v.  Overtcm,  3 
Ycrg.  390;  State  v.  Faudre,  64  W.  Vs.  122, 
03  L.R.A.  B77,  102  Am.  St.  Rep.  B2T,  46  8. 
E.  269,  1  Ann.  Gas.  104;  Powers  v.  Athens, 
98  N.  Y.  6S2,  2  N.  E.  609. 

Ferries  are  local  in  their  nature,  and  the 
regulation  of  ferric*  ia  a  matter  of  local 
concern. 

Chilvers  V.  People,  11  Mich.  61;  St.  Clair 
Coun^  V.  Interstate  Band  A  Car  Transfer 
Go.  192  U.  S.  454,  48  L.  ed.  SIS,  24  Sup.  Ct. 
Rep.  300. 

In  all  local  matters  state  statutes  are 
valid  until  superseded  by  act  of  Congress. 

Cooley  V.  Port  Wardens,  12  How.  310,  li 
L.  ed.  1001 1  Mobile  County  v.  Kimball,  102 
U.  8.  OBI,  702,  26  L.  ed.  238,  241;  Atlantic 
A  P.  Teleg.  Co.  v.  Philadelphia,  190  U.  S. 
160,  47  I^  ed.  996,  23  Sup.  Ct.  Rep.  817; 
Bowman  v.  Chicago  A  N.  W.  R.  Co.  ISG  U.  S. 
466,  607,  31  L.  ed.  700,  714,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1002;  Leisy 
v.  Hardin,  136  U.  8.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  SB,  10  Sup.  Ct.  Rep.  681; 
Stoutenburgh  v.  Hennick,  120  U.  S.  141,  32 
L.  ed.  637,  B  Sup.  Ct.  Rep.  2G6;  Western  U. 
Teleg.  Co.  v.  Pendleton,  122  U.  S.  347,  30 
L.  ed.  1187,  1  Inters.  Com.  Rep.  306,  7  Sup. 
Ct.  Rep.  1126 ;  Ouachita  Packet  Co.  v.  Aiken, 
121  U.  B.  444,  30  L.  ed.  976,  1  Inters.  Com. 
Rep.  379,  7  Sup.  Ct.  Rep.  907;  Rabbins  v. 
Taxing  Dist.  120  U.  S.  489,  SO  L.  ed.  694, 
1  Inters.  Com.  Rep.  4S,  7  Sup.  Ct.  Rep.  6B8; 
Wabash,  St.  L.  A  P.  R.  Co.  v.  Illinois,  118 
U.  8.  667,  30  L.  ed.  244,  1  InUrs.  Com.  Rep. 
31,  7  Sup.  Ct.  Rep.  4;  Morgan's  L.  A  T.  R.  & 
S.  8.  Co.  v.  Board  of  Health,  118  U.  S.  455, 
30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114;  Cardwell 
V.  American  River  Bridge  Co.  113  C.  S.  205, 
210,  28  L.  ed.  969,  961,  S  Sup.  Ct.  Rep.  423; 
Willooghby,  Const.  |  309. 

The  privilege  of  keying  a  terry  over 
boundary  stream*,  with  the  rl^^t  to  ti^ 
tolls  for  pa**engers  and  property.  Is  grant- 
able  by  the  state 

Qlouceater  Ferry  Co.  T.  Pennsylvania,  114 
n.  8.  196,  217,  20  L.  ed.  168,  160,  1  Inter*. 
Com.  Rep.  S82,  8  Sup.  Ok  Ssp.  02*;  State 
V.  Faudre,  M  W.  VaL-  Itl.  «l  LJLA.  877. 


supREua  comtT  op  the  united  states. 


Oct.  1 


102  Am.  St.  Rep.  927,  49  S.  E.  £69,  1  Am. 
Cm.  104;  SistersTille  Ferry  Co.  t.  Rnuell, 
C8  W.  Va.  366,  69  L.R.A.  613,  43  S.  E.  107} 
CroM  ».  HoptiM,  «  W.  Va.  323;  Carroll  ». 
C&mpbeU,  108  Ho.  650,  17  S.  W.  B84;  SUte 
\.  Eickmann,  65  Mo.  App.  49B;  Tugwell  v. 
Eagle  Pass  Ferry  Co.  74  Tei.  480,  9  8.  W. 
120,  13  8.  W.  664;  Paraona  v.  Hunt,  S8  Tex. 
420,  64  B.  W.  644  i  NUon  v.  Reid,  8  S.  D. 
B07,  32  L.RA.  315,  87  N.  W.  67;  Hatten  v. 
Turman.  123  Ky.  844,  97  8.  W.  770, 98  S.  W. 
1000. 

The  right  to  eatabUah  and  regulate  lerriea 
over  boundary  Btreana  ia  among  the  power* 
reserved  to  the  ttate. 

Gibbona  y.  Ogden,  9  Wheat.  1,  6  L.  ed.  23 ; 
Tousg'e  Case,  2  CTanch,  C.  C.  463,  Fed.  Cas. 
No.  18,150;  Memphis  v.  Overton,  3  Yerg. 
387;  People  v.  Babcock,  11  Wend.  687; 
United  States  ex  rel.  Jones  v.  Fanning,  Mor- 
ris (Iowa)  348;  Mills  v.  St.  Clair  County, 
7  HI.  223,  affirmed  in  6  How.  560,  12  L.  ed. 
1201;  Phillips  v.  Bloomington,  1  G.  Greene, 
4SB;  Fanning  v.  Gregoire,  IS  How.  524,  14 
L.  ed.  1043;  Hudson  County  v.  State,  24  N. 
J.  L.  718;  Newport  v.  Taylor,  Ifl  B.  Mon. 
899;  ChiapellB  v.  Browa,  14  La.  Ann.  186; 
Minturn  v.  L«rue,  23  How.  435,  16  L.  ed. 
674;  Conway  v.  Tajlor,  1  Black,  803,  17  L. 
ed.  10];  Cbilvers  t.  People,  11  Mich.  43; 
Marshall  t.  Grimes,  41  Mias.  27;  Burlington 
t  H.  County  Ferry  Co.  v.  Davis,  4B  Iowa, 
133,  30  Am.  Bep.  300;  St.  Louis  v.  Waterloo. 
Caroudelet  Turnp.  i.  Ferry  Co.  14  Mo.  App. 
216;  Wiggins  Ferry  Co.  v:  East  St.  Louis, 
107  U.  S.  385,  27  L.  ed.  410,  2  Sup.  Ct  Rep. 
267;  Tugwell  t.  Eagle  Pass  Ferry  Co.  74 
Tex.  486,  9  S.  W.  120,  13  S.  W.  654;  Madison 
T.  Abbott,  118  Ind.  337,  21  N.  E.  28;  Car. 
roll  V.  Campbell,  108  Mo.  S-SO,  17  S.  W.  884; 
State  V.  Sickmann,  65  Mo.  App.  400;  Nixon 
V.  Reid,  8  8.  D.  507,  32  L.R.A.  315,  87  N.  W. 
67;  Sistereville  Ferry  Co.  v.  Russell,  62 
W.  Va.  358,  59  L.R.A.  513,  43  S.  E.  107; 
State  V.  Faudre,  54  W.  Va.  122,  63  L.R.A. 
877,  102  Am.  St.  Rep.  927,  46  S.  E.  269, 
1  Ann.  Cas.  104;  New  York  C.  &  H.  R.  R. 
Co.  V.  Hudson  County,  78  N.  J,  L.  684,  74 
Atl.  954,  16  Ann.  Cas.  858;  Port  Richmond 
k  B,  Pt.  Ferry  Co.  t.  Hudson  County,  80 
N.  J.  L.  814,  77  Atl.  1046. 

The  right  of  the  state  to  establish  and 
regulate  ferries  over  boundary  streams  be- 
tween states  and  foreign  countries  has  been 
sustained. 

People  V.  Babcock,  11  Wend.  58T;  ChilTers 
▼.  People,  11  Mich'.  43;  Tugwell  t.  Eagle 
Pass  Ferry  Co.  7*  Tei.  486,  S  8.  W.  120, 
13  S.  W.  664. 

This  court  bas  repeatedly  held  that  the 
power  over  ferries  on  boundary  streams  is 
reserved  to  the  states. 

Gibbons  v.  Ogden,  9  Wheat.  1,  8  L.  ed.  S3 1 
Toung*!  Cue,  2  Oaoeh,  C.  C.  463,  Fed.  Caa. 
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No.  18,160;  Hilts  v.  St.  Clair  Coun^,  B  Bm. 
669,  18  L.  ed.  1201;  Fanning  t.  Grqoln^ 
16  How.  524,  14  L.  ed.  1043;  Mintan  t. 
Larue,  23  How.  435,  16  L.  ed.  674;  Conway 
V.  Taylor,  1  Black,  603,  17  L.  ed.  191;  Wig- 
gins Ferry  Co.  t.  East  8t.  Louis,  107  U.  S. 
365,  27  L.  ed.  419,  2  Sup.  Ot  Bep.  267. 

Ferries  are  in  aid  of  commeree^  aad  not 
an  interference  with  commerce. 

Gibbons  v.  Ogden,  0  Wheat  Z3S,  C  L.  id. 
79;  Fanning  v.  Gregoire,  18  How.  S2<  14 
L.  ed.  1043;  Wiggins  Ferry  Co.  t.  East  8t 
Louis,  107  U.  S.  365,  378,  27  L.  ed.  419,  424, 
2  Sup.  Ct.  Rep.  267. 

Where  a  doubt  arises  as  to  the  reatrictisa 
of  the  commerce  clause,  if  is  to  be  decided  ia 
favor  of  the  state. 

Bank  of  Commerce  v.  Tennessee,  104  U.  S. 
495,  26  L.  ed.  811 ;  Annapolis  &  E.  Ridge  B. 
Co.  V.  Anne  Arundel  County,  103  U.  S.  1, 
26  L.  ed.  369;  Wilson  v.  Gaine^  103  U.  6. 
417,  28  L.  ed.  401;  East  Tennessee,  V.  AG. 
R.  Go.  V.  Hamblen  County,  102  U.  S.  271, 
28  L.  ed.  162;  Memphis  ft  C.  R.  Go.  v. 
Gaines,  97  U.  S.  697,  24  L.  ed.  1091;  Wig- 
gins Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
373,  27  L.  ed.  422,  2  Sup.  Ct.  Rep.  257. 

If  the  reserved  power  in  the  states  to 
regulate  ferries  over  boundary  streams  ii 
divisible  into  those  that  are  exclusive  in  the 
state,  and  those  that  are  merely  reserved  to 
the  states  until  Congress  acta,  and  if  the 
cose  st  bar  falls  within  the  latter  class,  then 
the  power  to  regulate  ferries  on  the  St 
Mary's  river  is  still  in  the  state  of  Mich, 
igan,  as  Congress  baa  not,  by  any  act  ol 
Congress,  deprived  the  state  of  tiiia  power. 

Conway  v.  Taylor,  1  Black.  603,  17  L. 
ed.  101. 

The  power  of  the  states  over  the  general 
subject  of  commerce,  according  to  aome  of 
the   adjudicaUcms,   is  diviaible   into  threi 

First.  Those  in  which  the  power  ol  the 
state  is  exclusive. 

Second.  Those  in  which  the  st«te  may  act 
in  the  absence  of  legislation  by  Congress. 

Third.  Those  in  which  the  action  ot  Ccn- 
gress  is  e:iclusive  and  the  state  cannot  inter, 
fere  at  all. 

Covington  A  C.  Bridge  Co.  t.  Kentucky, 
154  U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com. 
Rep.  640,  4  Sup.  Ct.  Rep.  1087. 

The  acts  of  Congress  relative  to  the  li- 
censing and  enrolment  of  veoaels  do  Bol 
interfere  with  the  regulation  of  ferries  h} 
the  states. 

Conway  v.  Taylor,  supra;  Wiggins  Fen; 
Co.  V.  East  St.  Louis,  107  V.  8.  3CS,  ST  L. 
ed.  419,  2  Sup.  Ct.  Rep.  267:  The  Naasao, 
1 182  Fed.  SOe,  affirmed  in  110  C.  a  A.  184, 
,  188  Fed.  46. 

Hie  fact  that  soma  articlas  c<  frai^t  an 
»«  V.  «■ 
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cbo  flmrried  on  tliB  fenybokt  doe*  not  ehutg* 
m  mffeet  the  rule  i^pplied  t«  teni«*. 

Bt,  Gliir  Conntj  v.  Intentote  Sand  k  Cu 
tnuMtw  Co.  192  U.  8.  4U,  40S-4SS,  48  L 
•d.  S18,  S20-S2a,  24  Sup.  Ct  Bep.  300. 

A  lieenM  tee  imposed  as  a  condition  O 
granting  a  terry  license  is  not  a  tax  oi 
MMnmerce  within  the  meaning  ot  the  com 
meree  cUnie  of  the  Conatitution. 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  101 
lit.  SeO,  lOT  U.  S.  386,  27  L.  ed.  419,  2  Sup 
Ct  Rep.  £fi7;  ChilverB  v.  People,  11  Mich 
43;  Ash  V.  People,  11  Mich.  347,  83  Am 
Dec.  740;  KiteoD  t.  Ann  Arbor,  26  Mich 
32Si  HcQuillin,  Mas.  Ord.  S  409. 

The  power  of  the  state  to  license  and  itg 
ulate  terries  includes  the  power  to  fix  ratei 
for  the  ferriage  of  persona  and  property. 

Fanning  r.  Gregoire,  10  How.  624,  14  L 
ed.  1043;  Hudson  County  v.  SUte,  24  N.  J 
L.  718;  State  v.  Sickmann,  66  Mo.  App.  49S 

The  iact  that  appellee  ia  a  foreign  cor 
poration  docs  not  affect  the  right  of  thi 
state  to  regulate  ferries. 

Port  Kichmond  k  B.  Pt.  Ferry  Co.  t.  Hud 
son  County,  80  N.  J.  L.  614,  77  Atl.  1040. 

Mr.  Henry  E,  Bod  man  argued  th( 
cause,  and,  with  Mesars.  James  Turner 
Herbert  E.  Boynton,  and  Alexis  C.  Angell 
filed  a  brief  tor  appellee: 

The  appellee  is  engaged  in  foreign  com 

Mobile  County  t.  Kimball,  102  U.  S.  601 
702,  26  L.  «d.  238,  241;  The  Hazel  Kirk^  2! 
BUtchf.  202,  i$  Fed.  601;  Oloucester  Ferrj 
Co.  T.  PenneylTania,  114  U.  8.  196,  2S  L.  ed 
168,  1  Inters.  Com.  Rep.  382,  S  Sup.  Ct 
Bep.  B26;  Covington  &  C.  Bridge  Co.  v.  Ken 
tncky,  1S4  U.  S.  204,  38  L.  ed.  002,  4  Inters 
Com.  Rep.  649,  14  Sup.  Ct.  Rep.  1087;  Lot 
tery  Case  ( Champion  v.  Ames )  188  U.  8.  321 
47  L.  ed.  492,  23  Sup.  Ct.  Rep.  321,  13  Am 
Crim.  Rep.  601;  Employers'  Liability  Casei 
(Howard  t.  Illinois  C.  R.  Co.)  207  U.  8 
463,  497,  62  L.  ed.  ZOT,  308,  28  Sup.  Ct 
Rep.  141;  New  York  C.  4  H.  R,  R.  Co.  t 
Hudson  County,  227  U.  8.  248,  67  L.  ed 
4W,  33  Sap.  Ct.  Rep.  200;  HaU  t.  DeCuin 
9S  U.  B.  486,  24  L.  ed.  647. 

The  commerce  in  which  appellee  Is  en- 
gaged is  not  subject  to  r^ulation  by  the  or- 
dinance in  question  because  such  ordinanet 
la  »  burden  upon  it  and  confliets  with  th< 
7«deral  Constitution. 

Minnesota  Sate  Cases  (Simpson  t.  Shep 
Ud]  230  U.  8.  362,  67  L.  ed.  1611,  49  L.R^ 
(NJS.)  1161,  33  Sup.  Ct  Bep.  729;  StaU 
rniglit  Tax  Case,  16  Wall.  232,  279,  21  L, 
■d.  140,  162;  Henderson  v.  New  York  (Hev- 
iamm  r.  Wickham)  92  U.  8.  260,  212,  273, 
n  L.  ed.  643,  649;  West  t.  Kansat  Natural 
Oas  Co.  221  U.  B-  220,  66  L.  ed.  716,  3S 
LJ.A.(N.S.}    1193,  31  Sup.  Ct.  R«p.  664; 


Passenger  Cases,  7  How.  288,  408,  400,  18 
L.  «d.  702,  7S4,  766;  St.  Clair  County  V. 
Interstate  Sand  ft  Car  Transfer  Co.  198  V. 
B.  464,  461,  48  L.  ed.  618,  621,  84  Sup.  Ct. 
Bsp.  300;  Crotcher  t.  Kentudcy,  141  U.  B. 
47,  67,  68,  36  L.  ed.  640,  662,  11  8np.  Ct 
Rep.  861;  Western  U.  Teleg.  Co.  t.  Kansas, 
216  U.  8.  1,  21,  S4  L.  ed.  3&S.  363,  30  Sup. 
Ct.  Rep.  IfiO. 

Etcu  if  such  regulations  could  be  sus- 
tained on  the  ground  that  Congress  has  not 
acted.  In  relation  to  commerce  between  the 
states,  it  would  not  necessarily  follow  that 
foreign  commerce  could  be  similarly  bur- 
dened fay  local  authority,  A  distinction  ia 
drawn  in  this  regard  between  interstate  and 
foreign  commerce. 

Bowman  t.  Chicago  I  N.  W.  R.  Co.  126  U. 
S.  466,  482,  483.  31  L.  ed.  700,  706,  1  Inten. 
Com.  Rep.  823,  8  8np.  CL  Bep.  080,  1062. 

Mr.  Justice  Hashes  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  Internation- 
al Transit  Company,  a  Canadian  corpora- 
tion, to  restrain  the  enforcement  of  [338] 
an  ordinance  adopted,  in  the  year  1911,  by 
the  city  of  Sault  Ste.  Marie,  Michigan. 
The  ordinance  related  to  the  maintaining 
ot  ferries  from  that  city  across  the  Bt. 
Mary's  river  to  the  opposite  shore,  ia  the 
province  of  Ontario;  and  the  complainant 
contended  that,  as  applied  to  it,  the  ordi- 
nance was  a  violation  of  the  commerce 
clause  of  the  Federal  Constitution  and  of 
article  1  of  the  treaty  of  January  11,  1909 
136  Stat  at  L.  2449),  between  the  United 
States  and  Great  Britain.  The  district 
court  granted  the  relief  aa  prayed  (104 
Fed.   622);    and-this  appeal  la  brought 

The  transit  company  holds  a  license 
from  the  Dominion  government  to  operate 
a  ferry  between  Sault  Bte.  Marie,  Ontario 
and  Bault  Bte.  Marie,  Michigan.  It  owns, 
and  uses  in  this  business,  two  steam  ferry- 
boats ot  British  registry;  it'  leases  a  pri- 
vate wharf  in  -the  city  of  Bault  Ste.  Maris, 
Michigan,  and  there  maintains  an  otBce 
where  fares  are  received.  The  Canadian 
license  prescribes  the  frequency  ot  the  serv- 
ice and  flies  the  maximum  fares  to  be 
charged;  it  alio  provides  that  the  licensee 
shall  not  "infringe  any  of  the  laws  or  by- 
laws or  of  the  regulations"  ot  ths  United 
States  or  (rf  the  state  of  Michigan  or  "of 
the  town  of  Sault  Bte.  Marls,  D.  8.  A.," 
in  reference  to  ferriage,  "which  may  be 
applicable  to  the  said  ferry  or  such  portitm 
thereof  as  may  tw  within  the  JnriAlietion 
•t  any  of-thsm." 

The  city  ot  Bault  Ste.  Maria,  Michigan, 
was  authorised  by  its  charter  to  "establish, 
license,  and  regulate  ferries  to  and  from 
the    elty,"    and    to   prcMriba   rates.     The 
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ehftrt«f  alM  provided:  "TLe  council  maj 
regulate  and  lieenM  terriek  trom  the  city 
or  Kkj  place  or  landing  therein  to  the  op- 
poiite  ■bore  .  .  .  and  may  require  the 
payment  of  such  ruBOuable  BUm  for  luch 
licenae  aa  the  council  shall  deem  properi 
and  jBMj  impoBe  such  reasonable  term*  and 
rMtriotions  in  relation  to  the  keeping  and 
management  of  such  ferries,  and  the  time, 
manner,  and  rate*  of  carriage  and  trans- 
portation of  pcTBoni  and  property,  aa  may 
be  [33B]  proper;  and  provide  for  the  revo- 
cation of  any  such  licenae,  and  for  the  pun- 
iahmeni,  by  proper  fines  and  penaltiva,  for 
the  violation  <t  any  ordinance  prohibiting 
unlicenaed  ferries  and  regulating  those  es- 
tabliahed  and  licenied."  Under  thii  au- 
thority, tbe  city  adopted  the  ordinance  In 
question.    Section  1  is  aa  follows; 

"No  perion,  persons,  or  company  shall 
operate  a  ferryboat,  or  engage  in  the  busi- 
ness of  carrying  or  transporting  perBons 
or  property  thereon  from  the  city  of  Sault 
Ste.  Marie,  Michigan,  and  acrow  tbe  St. 
Mary's  river  to  the  opposite  shore,  without 
first  obtaining  a  license  therefor  from  the 
mayor,  and  by  otherwise  complying  with 
tbe  provisiona  of  this  ordinance." 

The  mayor  waa  empowered  to  grant  a 
licenae  upon  the  payment  of  $60  annually 
for  each  ferryboat  engaged  In  such  trans- 
portation, and  it  was  further  provided  tliat, 
before  any  license  should  be  issued,  the 
person  or  company  desiring  the  same  should 
make  application  setting  forth  a  Bchcdule 
of  the  ratea  proposed  to  be  charged  within 
the  prescribed  territory.  Additional  pro- 
visions fixed  the  period  and  frequency  of 
service  and  the  rates  to  be  charged  from 
tbe  licensee's  dock  within  the  city  to  the 
opposite  shore.  The  mayor  was  authorized 
to  revoke  the  license  if  he  was  satisfied  that 
any  of  the  provisions  of  the  ordinance  were 
violated.  After  the  passage  of  this  ordi- 
nance, one  Pocock,  operating  a  ferryboat 
belonging  to  ttie  toanslt  company  without 
a  license  having  been  obtained  therefor, 
was  arrested  and  fined.  Alleging  the  pur- 
pose of  the  city  to  enforce  the  ordinance, 
and  its  invalidity,  the  transit  company 
then  brought  this  suit. 

It  wilt  be  observed  that  the  question  Is 
not  simply  as  to  the  power  of  the  state 
to  prevent  extortion  and  to  fix  reasonable 
ferry  rates  from  the  Michigan  shore;  it  is 
not  as  to  tbe  validity  of  a  mere  police 
regulation  governing  the  manner  of  con- 
ducting the  businesa  in  order  to  secure  aafe- 
tj  add  the  public  convenience.  (See  Fort 
Richmond  &  B.  Pt.  [340]  Perry  Co.  v.  Hud- 
son County,  decided  this  day  [234  U.  S.  317, 
ante,  1330,  34  Bnp.Ct.  Rep.  921].)  Theordi- 
nanee  goes  beyond  this.  The  ordinance 
requires  a  municipal  Ucenae;  and  the  funda- 
1S40 


mental  question  Is  whether.  In  the  cItcdib- 
itancea  shown,  the  state,  or  the  dty,  acting 
under  its  authority,  may  make  ita  oonaait 
a  condition  precedent  to  the  proaccation  d 
the  busioesi.  If  the  state,  or  the  ei^, 
nay  make  it*  conseat  necesaary.  it  may 
withhold  It.  The  appellee,  having  ita  doa- 
icU  in  Canada,  is  engaged  in  commerBc 
between  Canada  and  the  United  Butes. 
At  tbe  wharf  which  it  leases  for  the  pur- 
pose on  the  American  shore.  It  receives  and 
lands  persons  and  proper^.  Haa  the  stats 
of  Michigan  the  right  to  make  thla  com- 
mercial Intercourse  a  matter  of  local  priv- 
ilege, to  demand  that  it  shall  not  he  eai- 
ried  on  without  its  permission,  and  to 
exact  aa  the  price  of  its  consent — if  it 
chooaes  to  give  it — the  payment  of  k  li- 
cense teeT 

ThiE  question  must  he  answered  in  Uw 
negative.  It  is  urged,  on  behalf  of  the 
city,  that  the  state,  either  directly  or 
through  ita  municipal itiee,  may  establiah 
and  license  ferries, — may  grant  ferry  fran- 
chises (Fanning  v.  Gregoire,  10  How.  SS4, 
14  L.  ed.  1U43;  Conway  v,  Taylor,  1  Black, 
603,  IT  L.  ed.  101;  Wiggins  Ferry  Co.  v. 
Bast  Bt.  Louis,  107  U.  8.  806,  27  L.  ed. 
419,  i  Sup.  Ct.  Rep.  EST).  But,  since  the 
deciaion  in  Qloucester  Fsrry  Co.  v.  Penn- 
sylvania, 114  U.  8.  106,  £S  L.  ed.  ISS,  1 
Inters.  Com.  Rep-  3S2,  6  Bup.  Ct  Rtp. 
B26,  it  haa  been  clear  that,  whatever  au- 
thority the  state  may  have  for  this  pur- 
pose, it  does  not  go  so  far  as  to  enable 
the  state  to  interdict  mie  in  the  positioD 
of  the  appellee  from  conducting  the  com- 
merce in  which  it  is  engaged,  or  juatity 
the  state  in  imposing  exactions  upon  that 
commerce  in  the  view  that  bualness  of 
this  eharaeter  may  be  carried  <m  only 
by  virtue  of  its  consent,  express  or  im- 
plied. In  that  caae  the  teny  company  was 
a  New  Jersey  corporation,  receiving  and 
landing  ita  passengers  and  property  at  its 
wharf  in  Philadelphia  in  substantially  tbs 
same  manner  aa  the  appellee  transacts  its 
business  at  its  wharf  in  Sault  Bte.  Marie, 
Michigan.  The  court  held  that  it  waa  [341] 
not  within  the  power  of  the  state  to  prevent 
the  ferry  company  from  so  doing;  that  this 
was  an  eiwential  part  of  the  Interstals 
transportation  which  the  atate  oould  not 
forbid,  or  burden  by  a  privil^e  tax:.  See 
Philadelphia  &  S.  Mail  6.  8.  Oo.  v.  Penn- 
sylvania, 122  U.  S.  320,  343,  30  L.  ed.  1200, 
1204,  1  Inters.  Com.  Rep.  908.  T  Sup.  Ct. 
Rep.  1118.  Referring  to  foreign  eommerce, 
the  court  aaid  in  Cmteber  v.  Kentucky,  141 
U.  S.  47,  67,  36  L.  ed.  649,  S52,  11  Sup. 
Ct  Rep.  B61:  "Would  anyone  pretend  that 
a  atate  legislature  could  prohibit  a  toreiga 
corporation — an  Bngliah  or  a  Frsaich  trans- 
portatioa  company,  f«  autmple — tnm  eon- 
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ing  inta  ita  border*  and  landing  goodi  and 
patttmgen  at  its  wharves,  and  aoUeiting 
good*  and  paaaengera  for  a  tetam  rojagt 
vitbont  first  obtaining  a  UcenM  from  aomo 
■tftte  odteer,  and  filing  a  awom  Btateninit 
a«  to  the  amount  of  its  capital  Block  paid 
iut  And  why  not!  Evidentl;  becanie  the 
matter  is  not  within  the  province  of  state 
legislation,  but  within  that  of  national 
legielatlon."  Ferry  transportation  U  placed 
upon  the  same  footing  in  this  reapect  by 
the  holding  in  the  Qloucester  Case  (supra, 
pp.  203,  20G),  the  point  of  the  decision 
being  that  the  transportation  was  within 
the  protection  of  the  constitutional  grant 
to  Oongrest.  "It  matters  not,"  said  the 
court,  "that  the  transportation  is  made  in 
ferryboats,  which  pass  between  the  tttiet 
ererj  hour  of  the  day." 

The  fundammtal  principle  involved  has 
been  applied  by  this  court  in  recent  deci- 
sions in  a  great  variety  of  circumstances, 
and  it  must  be  talcea  to  be  flrmlj  estab- 
lished that  one  otherwise  enjojing  full 
rapacitf  for  the  purpose  cannot  be 
pclled  to  take  out  a  local  license  for  the 
mere  privilege  of  carrying  on  interstate 
foreign  commerce.  Bobbins  v.  Taxing  Dist, 
120  U.  S.  489,  4SB,  30  L.  ed.  694,  697, 
1  Inters.  Com.  Bep.  45,  T  Sup.  Ct.  Rep. 
S02i  Leloup  V.  Mobile,  127  U.  S.  S4D,  645, 
32  L.  ed.  311,  S13,  2  Inters.  Com.  Rep.  134, 
S  Sup.  CL  Rep.  1380;  Stoutenburgh  v.  Hen- 
nick,  12B  U.  S.  141,  148,  32  L.  ed.  037, 
039,  9  Sup.  Ct.  Kep.  256;  McCall  v.  Cali- 
fornia, 126  U.  S.  104,  109,  34  L,  ed.  3B1, 
392,  3  Inters.  Com.  Rep.  ISl,  10  Sup.  Ct. 
Rep.  881;  Norfolk  &  W.  R.  Co.  v.  Penn- 
sylvania, 136  U.  S.  114,  34  L.  ed.  394,  3 
Inters.  Com.  Rep.  178,  10  Sup.  Ct.  Rep. 
858i  Crutcher  v.  Kentucky,  141  U.  S.  68, 
34  L.  ed.  862,  11  Sup.  Ct.  Rep.  861 ;  Rearick 
V.  Pennsylvania,  203  U.  S.  507,  51  L.  ed 
295,  27  Sup.  Ct.  Rep.  169;  Western  U. 
Teleg.  Co.  v.  Kansas,  216  U.  S.  1,  21,  G4 
L.  ed,  3GS,  363,  30  Bup.  Ct.  Rep.  100; 
Pullman  Co.  v.  Kansas,  216  U.  S.  66,  64 
L.  ed.  378,  30  Sup.  Ct.  Rep.  232;  [342]  In- 
ternational Textbook  Co.  v.  Pigg,  217  U.  S. 
91,  109,  54  L.  ed.  678,  686,  27  LJl.A.(N.S.) 
493,  30  Sup.  Ct.  Rep.  481,  18  Ann.  Cas. 
1103i  West  V.  Kansas  Natural  Gas  Co.  221 
U.  S.  229,  260.  66  L.  ed.  716,  728,  35 
L.RA.(N.8.)  1193,  31  Sup.  Ct  Rep.  564; 
Bucks  Stovs  h  Range  Co.  v.  Vickers,  226 
U.  8.  205,  216,  67  L.  ed.  189,  192,  33  Bup. 
Ct.  Rep.  41 1  Crenshaw  v.  Arkansas,  227 
D.  S,  389,  67  L.  ed.  666,  33  Sup.  Ct.  Rep. 
294;  Minnesota  Rate  Cases  (Simpson  v. 
Bhepard)  230  U.  S.  3G2,  400,  57  L.  ed. 
1511,  1641,  48  L.R.A.(N.S.)  1161,  33  Sup. 
Ct.  Rep.  729;  Harrett  v.  New  York,  232 
U.  B.  14,  31,  32,  ante,  483,  490,  491,  34  Sup. 
Ct.  Bcp.  MU.  I 

ftS  Efa  ed. 


Assuming  tlwt,  by  reason  of  the  local 
considerations  pertinent  to  the  operation 
of  ferries,  there  exists.  In  the  absence  of 
Federal  action,  a  local  protective  power  to 
prevent  extortion  in  the  rates  charged  for 
ferriage  from  the  shore  of  the  state,  and 
to  prescribe  reasonable  regulations  neces- 
sary to  secure  good  order  and  convenience, 
we  think  that  the  action  of  the  city  in 
the  present  case  in  requiring  the  appellee 
to  take  out  a  license,  and  to  pay  a  license 
fee,  for  the  privil^e  of  transacting  the  busi- 
ness conducted  at  ita  wharf,  was  beyond  the 
power  which  the  state  could  exercise  either 
directly  or  by  delegation.  In  this  view 
it  Is  unnecessary  to  consider  the  question 
raised  with  respect  to  the  treaty  with 
Great  Britain. 

The  decree  restraining  the  enforcement 
of  the  ordinance  In  question  as  against  the 
.ppellee   is   affirmed. 

Affirmed. 
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(See  S.  C.  Reporter's  ed.  342-360.) 

Commerce  —  povier  of  Congreea  ^  In* 

temal  commerce. 

1.  Congress,  in  the  exercise  of  ita  para- 
mount power,  may  prevent  the  common  in- 
strumentalities of  interstate  and  intrastate 
coflimerciai  intercourse  from  being  used  in 
their  intrastate  operations  to  the  Injury  of 

rFor  otlieT  cssea.  Me  CommercfL  l.  In  Dlcest 
Sap.  Ct.  1906.1 

Commerce  —  power  of  Concresa  ^  regit- 
latin (  IntTBstAle  rales. 

2.  Congress  has  the  power  to  control  the 
intrastate  rates  maintained  by  a  carrier 
under  state  authority  to  the  ext^it  neces- 


1TE. — As  to  constitutional  equality  of 
leges,  immunities,  and  protection,  gen- 
erally— see  note  to  Louisville  Safety  Vault 
ft  T.  Co.  V.  Louisville  ft  N.  R.  Co.  14  ULA. 
679. 

On  delegation  by  legislature  of  power  to 
regulate  carriers — see  note  to  Staie  v.  At- 
lantic Coast   Line  R.  Co.  32  LJt.A.(NjB.) 

19. 

Generally,  on  legislative  power  to  fix 
tolls,  rates,  or  prices — see  note  to  Win- 
chester ft  L.  Tonip.  Boad  Co.  ▼.  Croston, 
33  L.R.A.  177.  /  -  i 


SUPREME  COURT  OF  THE  'UNITED  STATES.               Dor.  Tbk, 

MT7   to   remove   the   leaultlng   nnjuat   di»  &  Q.  S.  Co.)  230  U.  8.  474,  57  L.  cd.  lETl, 

criminBtion    axftinit    interBtata    eonmierei  as   Sap.    Ct.  Rep.   076;    Alabamm  *  V.  R. 

krUlQg   out  of  the  relation   betwea  incl  Co,  t,  Uiuissippi  R.  Commluion,  BOS  D. 

intraitate  »te«  and  intcraUte  rate*  which  g   ^g,    jj  l  «i.  bbB,  27  Sup.  CL  Rep.  103; 

ai*  reasonable  la  thenuelvet.  .__    _    ,.„,_„    „     t,     r'  _,    ^^    .,,. 

lyor  other  caaei,  em,  Commerce.  III.  <^  In  Di  *"«■    '■    Union    P.    R.    Co.    M    Fed.    177; 

Kelt  Bnp.  Ct.  1M8.1  Southern  P.  Co.  v.  Railroad   Cnmmiaain, 

Constlmtlonal      Iaw    —    delegation      ol  1S3    Fed.    699;    LouiBville   ft  K.   R.    Co.  t. 

poner    —    U>      Inter«tat«      CommerM  Siler,  186  Fed.  176;  Oregon  R.  ft  NaT.  Oe. 

Commisaion.  y.    Campbell,    173    Fed.    BB7;    Woodride  v. 

3.  CoDgree*  may  delegate  to  the  Inter  Xonapah  ft  G.  R.  Co.  184  Fed.  360;  St. 
state  Commerce  Commiision  authorit;  U  t„,j.  *  a  ir  i>  n^  „  ti.ji^.  mo  t-i 
control  the  intraetate  rates  maintained  bj  If^^^^f/^h  ^  l'  ^"^^'^'J'"'  ^^ 
a  carrier  under  state  authority  to  the  ex'  3«i  ^ulf.  C.  ft  8.  F.  R.  Co.  v.  Toaa,  (0* 
tent  neceasary  to  remove  the  resulting  un  U.  S.  403,  51  L.  ed.  640,  27  Sup.  CL  R<^ 
just  discrimination  against  interstate  com  360. 

meree  arising  out  of  the  relation  betwecE  Continuously    the    Interstate    Commerce 

such   intrastate   rates   and    interstate   ratei  Commission  baa  disclaimed  the  Jurisdiction 

which  are  reasonable  in  themselves.  here    sought    to    be    esercised,    and    its   ds- 

IFor  other  cises.  see  ConBtllmlonal  I^w,  III      ,:.! i,™;_ i..     . ji i     j  _  _<   _ 

b,  8.  in  Disest  Sup.  Ct.  1«08,1  cision   herem    marks    a    radical    departure 

Interstate     Oommerce     CommlHsion  -  from  the  views  and  practice*  obtaining  aines 

powers  —  reBDlatlng  Intrastate  rates,  its  creation. 

4.  The  authority  of  the  Interstate  Com-  Re  Freight  Rates,  11  Inters.  Com,  Rep. 
merce  Commission  to  remove  diacrimina-  180;  E.  E.  Saunders  ft  Co.  t.  Southern 
tions    against    interstate    traffic    under    the  Exp.  Co.  18  Inters.  Com.  Rep.  416;  AndVi 

\f^A'   ^A&^i' ,  :,      ^    ^-         ;           '  tws.  Com.  Hep.  405;  New  Jersey  Fruit  EMch. 

pp.  3154,  3155),  iacludea  the  power  to  con-  n.-U*^™      n  ■•  x         7.        ^        • 

trol  the   intraitate   rates   maintained  by  a  *■  Central  R.  Co.  2  Inters.  Com.  Rep.  84; 

carrier  under  state  authority  to  the  extent  Southwestern     Shippers      TrafBc    Aaso.    ». 

necessary    to    remove    the    resulting   unjuat  Atchison,  T.  ft  8.  F.  R.  Co.  24  Inters.  Com. 

discrimination  against  interstate  commerce  Rep.  670;  F.  P.  Williams  Co.  v.  Yieksburg, 

arising    out   of   the   relation    between    such  S.  ft  P.  R.  Co.  13  Inters.  Com.  Rep.  482. 

intrSBtaU  rates  and  intcrsUte  rates  which  The  Texas  intrasUte  rates  complained  of 

are  reasonable  in  themselves,  notwithatand-  ,,8    „ot    voluntary    rates    applied    by    the 

Vtate  traffic  y    constituted    authorities    of    the    state 

[Ustters  as  to  Interstate  Commerce  CommU-  "t  Texas,   obedience  to  which   Is  compelled 

alon,  aes  interstate  Commerce  Commission.  1  by  the  Texaa  law,  and  such  obedience  can- 

,„        ,._        ,  ,„„  ,  not    constitute    an     illegal    diacrimina tion 

[No..  567  «id  588.]  „„j„  ^1.^  ^  ^^  ^^,,'*    ^^^rce. 

.   „  .  ,        _„        ,  „.    „    .,    .  East  Tennessee,  V.  ft  O.  R.  Co.  y.  Inter- 

Afgued  October  28  awl  2»,  1918.     Decided  ^^^  Commerce  Commission.   IBl  U.   B.  1. 

June  8,  1814.  ^5  j^    ^    7jg_  21  Sup.  Ct.  Rep.  618;   Re 

T„„ ,          ,.,..„  Freight  Rates,  11  Inters.  Com.  Rep.  180. 

WO  APPEALS  from  the  United  Ststes  The  whole  course  of  decision   in   .11  of 

Oommeroe   Court  to   review  judgments  ^^^           t  ^^  „g^_  „h„e  the  validity  of 

dUmissing  the  peOtions  in  auiti  to  set  aaide  gj^jg    legislation    and    the    action    of    state 

an  order  of  the  InterstaU  Commerce  Com-  authority     have      been    questioned,      either 

mission  regulating  railway  rates.     Affirmed.  ^    i„    conflict    with    the    due 


e  case  below,  in  No.  667,  S06  Fed. 


clause  of  the   Federal   Ccn- 


■titutlou,    presents    no    suggestion 


891  i  in  No.  688,  206  Fed.  380.  .^^^..            ,„^^„    -„    ...     „„™    „    „- 

Tie  facts  are  stated  in  the  opinion.  [wIot  that"c^ngr^  ^^^^^1^^^^- 

Hr.   Hlrun   H.    O&rwood   argued   the  sr     to     regulate     purely     domeatie     eoa- 

eause,  and,  with  Messrs.  James  G.  Wilson  merce.    This  historic  fact,  of  course,  wsi^ 

and  Maxwell  Evarta,  filed   a  brief  tor  ap-  heavily  as  a   rule  of  construction  negativ- 

pellanta  in  No.  587 1  Ing  the  contention  that,  in  the  arct  to  i^g* 

The   act  to  r^ulate  commerce  does  not  iilate  commerce,  it  waa  intended  to  cloths 

'omfer  upon  the  Interstate  Commerce  Com-  the  Interstate  Commerce  Commlsaioo  with 

mlsaioB  jnTisdietlcm  or  authority  to  regu-  ui  authority  never  aaaerted  or  claimed  by 

lato  or  omitrol  purely  Intraatato  rates,  and  Congnm  itsrif.     It   It   equally   potent   ss 

the  order  complained  of  is  Toid  for  lack  u    argument    against   the   rery    exiatcBce 

of  Jurisdiction.  >f    the    power.      Beginning    with    Mnnn    v. 

MiunMota  Rato  Cases  (Simpson  v.  Shep-  lUinoia,  94  U.  a   118,  24  L.  ad.  77,  aal 

aid)    ZSO   U.  a   362,  67   L.  ed.   1611,   48  proceeding  step  by  step  through  Stone  v. 

LJt.A.(N5.)   IISI,  83  Sup.  Ct.  Rep.  729;  e'armers'  Loan  ft  T.  Co.  IIS  U.  &  M7.  » 

Missouri  Bate  Cases  (KaoU  t.  Chicato,  B.  L.  ed.  C38,  8  Snp.  Ct  Rep.  3H,  388.  1111; 

'•"  :        GOO.PI*"-'- 
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Chicago,  H.  &  St.  P.  R.  Co.  v.  MinoesoU, 
134  U.  S.  418,  33  L.  cd.  970,  3  Inters.  Com. 
Rep.  20S,  10 'Sup.  Ct.  E«p.  402,  702;  Dow 
v.  Beidetmui,  12S  U.  S.  080,  31  L.  ed.  841, 
2  iDten.  Com.  Rep.  SO,  8  Sup.  Ct  Rep. 
lC28i  Chicago  t  G.  T.  B.  Co.  v.  Wellmsu, 
143  U.  8.  330,  38  L.  ed.  170.  12  Sup.  Ct, 
Rep.  400;  Reagan  v.  Farmer*'  Loan  t  T. 
Co.  1G4  U.  S.  302,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  600,  14  Sup.  Ct.  Rep.  1047;  81 
Loui*  ft  8.  F.  R.  Co.  v.  Gill,  IGS  U.  8.  640, 
39  L.  ed.  GS7,  IE  Snp.  Ct.  Rep.  484;  and 
Sm^th  *.  Amei,  169  U.  S.  408,  42  L.  ed. 
81S.  18  Sup.  Ct.  Rep.  418,  each  aad  tytrj 
caaa  proceeda  upon  tbe  tlicory  and  atsump- 
tion  that  tbe  right  to  control  purely  in- 
trastate and  domeatic  commerce  ia  a  high 
Mrereign  power  of  the  individual  state, 
and  that  within  this  domain  the  juritidic- 
tion  of  thp  state  is  as  complete  and  exclu- 
sive as  ia  that  of  the  Federal  government  in 
the  r^ulatioD  of  commeree  among  the 
aUtea. 

Bqvallf  strong  is  the  assertion  in  all 
the  great  tax  cases,  and  in  those  where  the 
act  of  the  states  attacked  si  an  interfer- 
ence with  interstate  commerce,  finds  its 
basis  in  the  police  power  of  the  state,  that, 
in  order  to  constitute  an  interference  with, 
or  burden  upon,  interstate  commerce,  the 
effect  of  the  atate'a  action  must  iw  prox- 
imate snd  direct;  and  that  a  mere  inci- 
dcnta.1  or  consequential  effect  upon  inter- 
atate  commerce  does  not  constitute  an 
invasion  of  the  Federal  domaiD.  Time  and 
again,  this  court  has  stated  the  principle 
that  railroad  building  and  rate  making 
we,  in  realit;,  functions  of  the  state  it- 
self, delegated  by  legislative  anthoritj  to 
private  carriers,  and  that  the  regulation 
of  rates  is  a  high  sovereign  power  of  tbe 
state;  and  where  the  exercise  of  this  high 
power  ia  confided  to  commerce  wholly  with- 
in the  atate,  it  doea  not  fall  within  the 
tcrma  of  the  commerce  clause  of  the  Conati- 

Wabash,  St.  L.  A  P.  R.  Co.  v,  Illinois, 
118  U.  8.  557,  30  L.  ed.  244,  1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4;  Sand*  v.  Msnis 
tee  River  Improv.  Co.  123  U.  8.  288,  31  L. 
ed.  14B,  B  Sup.  Ct.  Rep.  113;  Hopkins  v. 
United  SUtcs,  177  U.  S.  578,  607.  43  L. 
ed.  200,  297.  19  Sup.  Ct.  Rep.  40;  United 
States  T.  E.  C.  Knight  Co.  160  U.  S.  1, 
13,  39  L.  ed.  326,  329,  16  Sup.  Ct.  Rep. 
849;  Austin  t.  TennesBee,  179  U.  8.  343, 
349,  4S  L.  ed.  224,  227,  21  Sup.  Ct.  Rep. 
132;  Texas  &  P.  R.  Co.  t.  Interstate  Com- 
meree  Commiiaion,  102  U.  S.  107,  212.  40 
L.  ed.  040,  046.  6  Inters.  Com.  Rep.  405, 
IS  8np.  Ct.  Rep.  000 ;  New  Jersey  Fruit 
Bzeh.  V.  Central  R.  Co.  2  Inters.  Com.  Rep. 
«4;  Gulf,  C.  t  8.  F.  R.  Co.  T.  Texas,  204 
U.  S.  403.  61. L.  ed.  640,  a  Sup.  Ct.  Sep. 
•S  L.  «d. 


300;  Employers'  Liability  Cases  (Howud 
V.  Illinois  C.  R.  Co.)  207  U.  8.  403,  S2  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141;  Gibbona  v. 
Ogdcn,  9  Wheat  196,  6  L.  ed.  70. 

Messrs.  R.  G.  PleKsant  and  Imthet  H. 
W«li«r  argued  the  cause,  and,  with 
Measrs.  W.  M.  Barrow,  M.  W.  Borders,  and 
John  8.  Burchmore,  filed  a  brief  for  inter- 
vener, tbe  Railroad  Commiaaion  of  Loulai- 
ana,  in  No.  607 : 

Congress  has  the  power  under  Ae  Con- 
stitntion  to  confer  jurisdiction  upon  the 
interstate  Commerce  Commission  to  make 
the  order  complained  of. 

Minnesota  Rate  Cases  (Simpsou  v.  Shep- 
ird)  230  U.  8.  352,  67  L.  ed.  1611,  48 
L.R.A.(N.8.)   1181,  33  Sup.  Ct  Rep.  720. 

Congress  hss  given  the  Commission  juris- 
diction  to  make  the  order  complained  of. 

Interstate  Commerce  Commission  v.  Good- 
rich Transit  Co.  224  U.  8.  194,  60  L.  ed. 
720,  32  Sup.  Ct.  Rep. '436;  Interstate  Com- 
mercc  Commiaaion  v.  Illinois  C.  K.  Co,  215 
U,  8.  452.  64  L.  ed.  280,  30  Sup.  Ct.  Rep. 
IBS;  Baltimore  ft  O.  R.  Co.  v.  United 
States,  216  U.  S-  481,  64  L.  ed,  292,  30 
Sup.  Ct.  Rep.  IS4. 

Messrs.  Thomas  J.  Freeman,  George 
Thompson,  and  W.  L.  Hall  filed  a  brief 
for  appellants  in  No.  508. 

Since  the  appeal  in  this  case  waa  per- 
fected, the'  caaea  of  Minnesota  Rate  Cases 
(Simpson  t.  Shepsrdl  230  U.  S.  352,  57 
L.  ed.  1511,  48  L.RjL(N£.)  1161,  33  Sup. 
Ct  Rep.  729,  and  Missouri  Rate  Cases 
(Knott  V.  Chicago,  B.  ft  Q.  R.  Co.)  230 
U.  8.  474,  57  L.  ed.  1671,  33  Sup.  Ct.  R^. 
975,  have  been  submitted  and  decided  by 
this  court,  and  we  submit  that  the  decU 
aion  of  tbia  court  in  these  cases  is  decisive 
of  the  questions  involved  in  the  case  at  bar, 
and  renders  unnecessary  tbe  further  cita- 
tion of  authorities. 

See  also  Southwestern  Shippers'  Traf- 
fic Asso.  v.  Atchison,  T.  ft  S.  F.  R.  Co.  24 
Inters.  Com.  Rep.  670;  P.  P.  Williams  Co. 
V.  Viekaburg,  8.  ft  P.  R.  Co.  10  Inters. 
Com.  Rep.  482;  Alabama  ft  V.  R.  Co.  v. 
Mississippi  R.  Commission,  203  U.  B.  490, 
61  L.  ed.  280,  27  Sup.  Ct-  Rep.  103;  Ames 
v.  Union  P.  R.  Co.  04  Fed.  177;  Southern 
F.  Co.  T.  Railroad  Commission,  103  Fed. 
899;  Louisville  ft  N.  R.  Co.  t.  Slier,  180 
Fed.  176;  Oregon  R.  ft  Nav.  Co.  v.  Camp- 
bell, 173  Fed.  057;  Woodside  t.  Touapah 
ft  O.  R.  Co.  184  Fed.  300;  St  Louis  ft  8. 
F.  R.  Co.  V.  Eadley,  108  Fed.  341;  Gulf, 
C.  ft  8.  F.  R.  Co.  V.  Texas,  204  U.  8.  403, 
61  L.  ed.  640,  27  Sup.  Ct.  Rep.  380. 

The  Interstate  Commission  was  under 
the  necessity  of  overruling  its  own  opin- 
ions in  *-^'  following  cases:  Re  Freight 
Biites,   n  Inters.  Com.   ^.   180;    E.   R. 
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fiauaden  ft  Oo.  t.  Sontliani  Exp.  Co.  IB 
luten.  Com.  Bep.  IIG;  An^r**  Bldga  Coal 
Co.  T.  Sonthera  B.  Co.  U  Inter*.  Com. 
Bep.  400;  New  Jeney  Fruit  Ezch.  t.  Can- 
tral  B.  Co.  2  Inten.  Com.  Sep.  M. 

The  Texa*  intentate  rktea  complained 
of  are  not  voluntary  ratea  applied  bj  the 
carrien,  but  are  ratea  preaerlbed  by  the 
duly  eoaatituted  anthoritiea  of  the  itate 
of  Texaa,  obedience  to  which  i»  compelled 
by  the  Texas  law,  and  iueh  obedience  can- 
not coDBtitnte  an  ill^al  diBcrlniination 
under  the  act  to  regulate  commerce. 

East  Tenncaaee,  V.  k  0.  R.  Co.  v.  In- 
terstate Commerce  Commieaion,  181  U.  S. 
1,  4S  L.  ed.  71B,  21  Sup.  Ct.  Bep.  filO;  Be 
Freight  Bates,   11  Inten.  Com.  Bep.   180. 

The  Congreaa  of  the  United  States  haa  no 
power  under  the  Constitution  of  the  Unit- 
ed States  to  regulate  or  coutrol  purely  In- 
trastate commerce  and  rat«a;  if  Congreaa 
doea  possess  such  power  it  has  nerer  exer- 
cised the  same,  and  has  never  vested  the 
exercise  of  such  right  In  the  Interstate 
Commerce  Commission;  on  the  contrary, 
it  haa  expressly  declined  to  invest  such 
authority  in  the  Interstate  Commerce  Com- 
roissicm,  and  has  expressly  taken  from  the 
Interstate  Commission  any  right  or  juris- 
diction over  purely  intrastete  rates. 

Hunn  V.  Illinois,  04  D.  S.  IIS,  24  L.  ed. 
77;  Stone  ».  Farmers'  Loan  k  T.  Co.  116 
U.  B,  307,  29  L.  ed.  036,  6  Sup.  Ct.  Bep. 
334,  3S8,  1101;  Chicago,  M.  k  St.  P.  B.  Co. 
V.  Minnesota,  134  U.  S.  41S,  88  L.  ed.  070, 
3  Inters.  Com.  Bep.  209,  10  Bnp.  Ct  Bep. 
462,  702;  DoW  V.  Beidelman,  126  U.  S. 
080,  31  L.  ed.  841,  2  Inten.  Com.  Bep.  66, 
8  Sup.  Ct.  Bep.  1028;  Chicago  k  O.  T.  B. 
Co.  V.  Wellman,  148  U,  B.  330,  86  L.  ed. 
176,  12  Sup.  Ct.  Bep.  400;  Besgan  t.  Farm- 
ers' Loan  k  T.  Co.  154  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Bep.  S60,  14  Sup.  Ct. 
Rep.  1047;  St.  Lonis  k  S.  F.  B.  Co.  v. 
Oill,  1G6  U.  S,  640,  30  L.  ed.  007,  IS  Sup. 
Ct.  Rep.  484;  Smyth  v.  Ames,  180  U.  S. 
406,  42  L.  ed.  810,  18  Sup.  Ct.  Bep.  418; 
Wabash,  St.  L.  A  P.  B.  Ca  ▼.  Illinois,  118 
U.  8.  S67,  30  L.  ed.  244,  1  Inters.  Com. 
Bep.  31,  7  Bnp.  CI.  Bep.  4;  Bands  v.  Manis- 
tee River  Improv.  Co.  123  U.  6.  288,  31 
L.  ed.  140,  8  Sup.  Ct.  Bep.  113;  Hopkins 
T.  United  autea,  177  U.  S.  078,  48  L.  ed: 
200,  10  Snp.  Ct.  Bep.  40;  United  SUtes  v. 
B.  C.  Kni^t  Oo.  168  U.  S.  1,  38  L.  ed.  S20, 
15  Sop.  Ot  Bep.  240;  Austin  v.  Tennessee, 
ITO  U.  8.  348,  40  L.  ed.  224.  21  Sup.  Ct. 
Bep.  132;  Texas  A  P.  R  Co.  v.  Interatete 
Conuneree  Cnnmlssion,  162  U.  8.  107,  40 
.  li.  ed.  040,  6  Inters.  Com.  Bep.  400,  IS  8np. 
Ct  Rep.  066;  New  Jersey  Fruit  Exch.  v. 
Central  R.  Oo.  E  Inters.  Com.  Rep.  84; 
Onlf,  C.  A  a  F.  B.  Co.  V.  Texaa,  204  U. 
8.  408,  01  L.  td.  640,  87  Sup.  Ct  Bep.  300; 
1M4 


Employers'  UabiU^  CasM  (Howard  v.  D- 
linoia  C.  B.  Oo.)  207  U.  8.  468,  SS  L.  fd. 
207,  28  Sup.  Ct  Bep.  141;  Qibbona  T.  Og- 
den,  0  Wheat  106,  6  L.  ed.  70. 

Aasistent  Attemej  General  Itaalaoa 
argued  the  eause,  and,  with  Mr.  Tburktw 
M.  Gordon,  Special  Assistant  te  the  At- 
torney General,  Sled  a  bri^  for  the  UaHad 
Stetes; 

The  power  to  deal  with  the  relation  be- 
tween the  two  kinds  of  ratea  (aa  a  rela- 
tion) lies  exclusively  in  Congreaa.  and  was 
beyond  the  power  of  the  atetea,  evai  la 
the  absence   of  congressional   action. 

LonlsvUle  k  K.  R.  Co.  v.  Eubank,  184 
U.  S.  27,  30,  46  L.  ed.  416,  420,  22  Sup.  Ct 
Bep.  277;  Minnesota  Bate  Cases  (Simp- 
son V.  Sbepard)  230  U.  8.  302,  420,  G7 
L.  ed.  1611,  1654,  48  L.R.A.(N.S.)  IISI. 
33  Sup.  Ct  Rep.  720. 

Section  3  of  the  act  to  r^ulate  eommerea 
Intended  to  prohibit  all  discriminations 
over  which  the  power  of  Congreae  was  O- 

Texas  A  P.  B.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  107,  211,  212,  40 
L.  ed.  040,  044,  046,  6 'Inters.  Com.  Rep. 
406,  16  Snp.  Ct.  Bep.  666;  New  York,  N.  H. 
k  H.  B.  Co.  V.  Interstate  Commerce  Com- 
mUsion,  200  U.  8.  361,  301,  GO  L.  ed.  615, 
621,  20  Sup.  Ct  Rep.  272;  West  v.  Kanau 
Natural  Gas  Co.  221  U.  S.  229,  00  L.  ed. 
716,  35  L.R.A.[N.S.}  11S3,  31  Sup.  Ct 
Rep.  064;  Interstate  Commerce  Commis- 
sion V.  Goodrich  Transit  Co.  224  U.  S.  207, 
06  L.  ed.  734,  32  Sup.  Ct  Bep.  430;  Hamp- 
ton V.  St.  Louis,  I.  M.  k  8.  B.  Co.  227  U. 
B.  456,  07  L.  ed.  006,  33  Bup.  C».  Bep.  283; 
Baltimore  k  O.  B.  Co.  v.  Interstete  Com- 
merce Commission,  221  U.  8.  612-618,  SS 
L.  «d.  878-882,  31  Sup.  Ct.  Rep.  6!I ;  North- 
em  P.  R.  Co.  V.  Washington,  222  U.  S. 
370,  66  L.  ed.  237,  32  Bup.  Ct.  Bep.  ISO; 
Southern  R.  Co.  v.  United  States,  222  U.  S. 
20,  26,  06  L.  ed.  72,  74,  32  Sup.  Ct  Rep.  2, 
3  N.  C.  C.  A.  822;  Second  Emplayer*"  lia- 
bility Cases  (Mondou  v.  New  York,  N.  H. 
A  H.  B.  Co.)  223  U.  S.  1,  66  L.  ed.  327,  38 
LJl.A.(N.S.)  44,  82  Sup.  Ct  Bep.  160,  1 
N.  C;  C.  A.  876;  Pederacn  v.  Delaware,  L. 
A  W.  R.  Co.  220  U.  S.  146,  67  L.  ed.  1125. 
33  Sup.  Ct  Bep.  S48,  8  N.  C.  C.  A.  770. 

The  proviso,  at  the  aid  of  the  section, 
that  ite  terms  shall  not  apply  to  the  trans- 
portetion  of  passenger*  or  property  whol- 
ly within  one  (tate,  wm  inserted  for  th* 
purpose  of  showing  the  cangresaloa*!  pur- 
pose not  to  undertake  to  regulate  a  ecA- 
meree  wholly  domeatle- 

Interstate  Commerce  Comminsion  v.  Good- 
rich Transit  Co.  224  U.  8.  207.  54  L.  «A 
734,  32  Sup.  C».  Bep.  480. 

The  vords  "lAoI^  wlthlB  <ne  atata,"  tf 
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taken   m  reUting  to   Interstate  commerce  *.  PennaylvaiiiB,   114   D.   B.    IH,   203,  204, 

ue    111WCI7    the    Doaverte    of    thi?    phru<  2B  L.  ed.  168,  ISI,  162,  1  Inten.  Com.  Bap. 

"■ULong  the  ■tatea,"  UMd  in  the  Congtitu  382,  S  Bup.  Ct.  B«p.  8Zfi;   Pullmui  Co.  t. 

tion;   ftnd  following  the  eonatruction  givei  Kaniaa,   216  U.   S.   66,   65,   54   L.  ed.   378, 

to   that   phraae   by   OibbcHU   t.   Ofden,    (  386,  30  Sup.  Ct.  Rep.  232;  Weet  t.  Kaniu 

Wheftt  1,  S  L.  ed.  23,  and  ever  linee,  it  Natural  Oaa   Co.   221   U.  S.  229,   261,  6S 

mewu  commerce  "which   doea   uot   extenij  L.  ed.  716.  72B,  35  L.E.A.(N.S.)   1193,  31 

to  or  »ffaet  other  itatei."  Sup.    Ct.   Rep.    664;    Southern    K.   Co,   t, 

SoMmd  Emploren'  Liability  Caaea  {Mon-  United  Statea,  222  U.  8.  20,  26,  £7,  66  L. 

dmi  T.  New.  York,  N.   H.   t  H,  R.   Co.)  ed.  72,   74,  78,  32  Sup.  Ot  Hep.  2,  3  N. 

223  V.  B.  1,  66  L.  ed.  327,  SB  LJLA.(}I.8.)  C.  0.  A.  B22;   Brown  t.  Eouaton,  114  U. 

44,   32  Sup.   CL  Sep.   169,   1  N.  O.  0.   A.  8.  S22,  633,  29  L.  ed.  267,  261,  6  Sup.  Ct 

87S.  Rep.   1091;   Louinille  ft  N.   R.  Co.  t.  Eu- 

Mr.  P.  J.  P^rrell  argn»l  the  cauie  «()  ^"^'  ^"  "'  8-  2^- »;  "  L.  "^  416.  420, 

filed   a  brief  for  the   IntaraUt.  Commerce  ??  Sup.  Ct  R«p.  877 ;  Intenitate  Commerce 

CommlMfoD-  ComtaiMion  *.  lllinoig  C.  H,  Co.  216  U.  B. 

The  power  of  the  Congrea.  to  regulate  MB,  *".  64  L.  ed.  280,  289,  30  Sup  Ct  Hep. 

interatate  commerce  doea  not  depend  upoi  "6:  Penn.ylyan.a  R.  Co.  y.  Intoratate  Com- 

the  effect  auch   regulation   maj  have  upon  ""^   9°°™'"'™'    "3,?>*-   "■,S.*'*P*'* 

intraitate  comme^  v.  Northern   P.  R.  Co.  184  Fed.  796. 

Gibbon.  T.  Ogden,  B  Wheat.   1,  «  L.  ed,  .    ^^^  ^'*"  *''*'  *  diBcnmin«t>on   agamrt 

23;     Second    Employer.-    Liability    Caae.  >nteret*te  commerce  may  not  be  removed  by 

(Mondon  v.  New  York,  N.  H.  ft  H.  R.  Co.)  Federal  authority   becauee  it  reaulta  from 

223  U.  B.  1,  46,  47.  66  L.  ed.  327,  344,  346,  l"t™Ute  ratea   pr««:ribed  by  m  aUte  au- 

38  L.RA.(N.8.)   44.  32  Bup.  Ct  Rep.  168,  "j^'^'  "?  'PP''*^  to  the  traniportatm 

1  N.  C.  C.  A.  876;  Minneaota  Bate  C««i  »'  intrastate  traffic,  ia  baaed  upon  an  er- 

(Simpeon  ».  Bhepard)   230  U.   B.  3S2,  57  roneou.  theory. 

L.  ed    1611,  4B  L.RA(N.S.)   1161.  33  Sup.  ^  Second  Employer^  L.abih^  ^  (Mm.- 

Ct.  Red    7EB  *'  "^^  Xork,  n.  U.  ft  U.  K.  Lo.]    223 

\w,.™  1  It  »»..  .-♦  ™,-™  .11  f-*.~t.*.  U.  S.  1,  46,  47,  64,  66  L.  ed.  327,  344,  345, 

„^f«,M™l^.™r'w  i.  h^"^  3«.  38  L.R.A.(Ni.)  44.  82  Sup   Ct  Rep^ 

«d^ foreign  oommerce  «rried  on  by  raU-  j^^'  ^  ^^    ^    ^   j^>^^- 

TtauM  A  P.  R.  Co.  t.  loteraUt.  Oftmnwrc       „,_..„     ^       ,  „        ^  .i 

<>>nuii..l«>,  1«2  U.  8.  187,  40  L  «L  •«>,  ,   •";  J"ti"  Hn.la.  ddl.nel  Ih.  op.n- 

I  Intmi.  Con.  Eep.  40S,  1«  Sup.  Ct  Il.p.  '"«  "•  "•  ""«'         .         ..... 

g^  r         '  r  r        yj^^^   ^^^   ,„g   brought   In   tile  com- 

n,  f„M^  b,  I  1  of  O.  ut  don  not  "•"•  "".''  'r  "■•  Hon«o»    K«t  1  W«t 

eUbnor  u  I.  Irui.porUttan  .hollj  wUbln  »   8brCT,Torl   IUilr<*i   Con,p„r,  ud   b, 

.  It.!.,  wblA  do«  »ot  concern  of  .I««  "•J"?'  .*  P"i«;  S.>1~I  Comp.nj,  r» 

■ay  otber  lUte  specUyelj,  to  Mt  uide  ui  order  of  the  Intor- 

Itorer  k  K.  O.  E.  Co.  T.  IntereUt.  Co»-  S"!.!?™"",.'^""'"?"!'  ^   ""'^ 

more.  Conmimlon,  IBS  Fed.  BBS,  InUretnt.  "•  '»"•  ?P?"  ,""  8'°™'  ""  >'  """ided 

Con«.rce  CommieiJon  ..  Ooodrleh  Trudt  "'  Co~mu.,on'.  .othonl,.    Other  nllro^ 

Co.  821  U.  S.  U4,  207,  50  I*  id.  I2»,  784,  S2  ""P^"'"  '   mterrened   ..   rapport   ol   the 

Bud    Ct    Reo    430  petitions,    nnd    the    Interatnt*    Commerc. 

Th.    Co^ree.    m.y    recul.t.    Inter.UU  f™nii"lon  and  the  Enllrond  C^miMJon 

eommeroe,    even    thongh    end,    r^lntlon  ■!  I«-.l"«  Inle^enedjn  oppo..tlon.    n. 

n..;  ■n.tirl.llj  nleet  Intrortat.  comn>ere.,  ff '''""   ""•   a™"~l-     2M   '''■   "">, 
bnt  th.  power  of  .  .tnte  over  intrent«te         '  ,        ,  .l     .  .     •  .     n 

«>nim.re.  1.  to.  eon,prebenni.e,  ,  ^'",  "''"  "'  ">•   I«.t.r.t«l.   Conrmwe. 

Olbbon.  ,.  Ogden,  0  Whent.  1,   1B4-1B8,  ^™""  '"v"^.'  "  A 'ir^^f    "j 

•  1.  «1.  2S,  .^70,  Second  Enrpio,™'  U-  J»*^.   V"    "V*    J'"'    ^  J"   ^",'?^ 

.viiih.  r,..L    /uJ.j.«   -    w™   v_  V    w  -omminnion  of  Lonleinnn.     The  complaint    . 

H    ft^H^CoT  M3  n    B    r4«    ?  bT  ■~'  '^'^  *"'  •PP*ll»»t.,   and   other  ^inter- 

H.  ft  H.  R.  Co.)   223  U.  B.  1,  46,  47,  64,  j^^    carrieia,     maintained     nnreaaonable 

56  L.  ed^327.  344,  346.  347.  38  LJR^.(NB.)  ^^e.  from  8hr;v,port,  LouUiana,  to  v^ouS 

44,  32  Sup.   Ct.  Rep.   16B,  1  N.  C.  C.  A.  ^^.t,  i„  T«tM,  wd,  furtheTthrt  tiea. 

876 i  Lottery  Case  (Champion  v.  Amee)  188  »rriora.  In  the  adjustment  of  ratei  over 

D.  S.  321,  S4«.  47  L.  ed.  492,  497,  23  Bup.  

Ct.    Bep.   321.    13   Am.    Crim.    Rep.    661;        'The  Hiasouri,  Kansas,  ft  Texas  Railway 

Smith  T.  Alabama,  124  U.  S.  465,  473,  31  ^^"^  J^.J^f^n  **"  ^^  ^^.^"S." 

T    -»    sfts    (nfti   T-*.™    ru™    n-.    aru  "ftera   Railway    Company,   and    the    St 

rJr'  ^'»     'A.    ^  °T-  ^  ^  t*iiU  Bonthwealef.  B£u;^y  Company  of 

I  Sap.  Ot  Bep.  664;  QloneMtar  Ferry  Oo.  rJ^  . 

•""^  "  o,..„.,Googlc  "«• 
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their  respective  lines,  unjiutl;  diacrimi' 
nated  in  faror  of  trkffla  within  the  tt$Xe 
of  TexM,  and  against  limilar  trafBc  be- 
tween liouisiana  and  Texaa.  The  carriers 
Bled  •DBwera;  numerous  pleas  of  loterven- 
tion  b;  shippers  and  cominereial  bodies 
were  allowed;  testimonj  wm  taken  and 
argumenU  were  heard. 

The  gravamen  of  the  complaint,  said  the 
Interstate  [346]  Commerce  CcnnmisBion, 
was  that  the  carriers  made  rates  out  of  Bal- 
las  and  other  Texas  points  into  eastern  Tex- 
as which  were  much  loner  than  those  which 
thej  extended  into  Texas  from  Slireveport. 
The  situation  may  be  briefly  descril>ed: 
Shreveport,  Louisiana,  is  about  40  miles  from 
the  Texas  state  line,  and  E31  miles  from 
Houston,  Texas,  on  the  line  of  the  Houston, 
East  A  West  Texas  and  Houston  k  Shrere- 
port  Companies  (which  are  affiliated  in  in- 
terest) ;  it  is  18B  miles  from  Dallas,  Texas, 
on  the  line  of  the  Texas  &  PaciGc.  Sbreve- 
port  competes  with  both  cities  for  the  trade 
of  the  intervening  territory.  The  rates 
on  tliese  lines  from  Dallas  and  Houston, 
respectively,  eastward  to  intermediate  points 
in  Texas,  were  much  less,  according  to  dis- 
tance, than  from  Shreveport  westward  to 
the  same  points.  It  is  undisputed  that  the 
dilTerenee  was  eubstantial,  and  Injuriously 
affected  the  commerce  of  Shreveport.  It 
appeared,  for  example,  that  a  rate  of  60 
cents  carried  flrst-class  traffic  a  distance 
of  ]flO  miles  to  the  eastward  from  Dallas, 
while  the  same  rate  would  carry  the  same 
class  of  traffic  only  65  miles  into  Texas 
from  Shreveport.  The  first-class  rate  from 
Houston  to  Lufkin,  Texas,  116.2  miles,  was 
SO  cents  per  100  pounds,  while  the  rate 
from  Shreveport  to  the  same  point,  112.G 
miles,  was  SB  cents.  The  rate  on  wagons 
from  DalUs  to  Marshall,  Texas,  14T.T  miles, 
was  3fl-8  cents,  and  from  Shreveport  to 
Marshall,  4S  miles,  60  cents.  The  rate  on 
furniture  from  Dallas  to  Longview,  Texas, 
124  miles,  was  24.8  cents,  and  that  from 
Shreveport  to  Longview,  65.7  miles,  was  35 
cents-  These  instances  of  differences  in 
rate*  are  merely  illustrative;  they  serve 
to  indicate  the  character  of  the  rate  ad- 
justment. 

The  Interstate  Commerce  Commission 
found  that  the  interstate  class  rates  out 
of  Shreveport  to  named  Texas  points  were 
unreasonable,  and  it  established  maximum 
class  rates  for  this  traffic.  These  rates,  we 
understand,  were  substantially  the  same  as 
the  class  rates  fixed  by  the  [347]  Railroad 
Commission  of  Texan,  and  charged  by  the 
carriers,  for  transportation  for  similar  dis- 
tances in  that  state.  The  Interstate  Com- 
merce Commission  also  found  that  the  car- 
'  riers  maintained  "higher  rates  from  Shreve- 
port to  points  in  Texaa"  than  were  in  force 
1S4« 


"from  cities  in  Texas  to  such  points  oada 
substantially  similar  conditiona  and  elr- 
cumstances,"  and  that  thereby  "an  unlaw- 
ful  and  undue  preference  and  advauts^ 
was  given  to  the  Texas  cities,  and  a  "dis- 
crimination" that  was  "undue  and  nnlaW' 
ful"  was  effected  against  Bhrereport.  la 
order  to  correct  this  discrimination,  Uw 
carriers  ware  directed  to  desist  from  ckaig- 
ing  higher  rates  for  the  transportation  of 
any  commodity  from  Shreveport  to  Dallas 
and  Houston,  respectively,  and  intermedist* 
points,  than  were  contemporaneously 
charged  for  the  carriage  of  such  commodi^ 
from  Dallas  and  Houston  toward  Shreve- 
port for  equal  distances,  as  the  Commissios 
found  that  relation  of  rates  to  be  reaan- 
able-    23  Inters.  Com.  Rep.  31,  46-48. 

The  order  in  question  is  set  forth  in  ttas 
margin.)  The  [348]  report  sUtes  that  na- 
der  this  order  it  will  be  the  duty  of  the  com- 
panies "to  duly  and  justly  eqnaliie  the  term 
and  conditions"  upon  which  they  will  extend 
"transportation  to  traffic  of  a  similar  char- 
acter, moving  into  Texas  from  [349]  Sbrev*. 
port,  with  that  moving  whollj  within  Tex- 
as," but  that,  in  effecting  auoh  cqualiiatiMi, 
the  class  scale  ratea  as  preaerilxd  shall  not 
be  exceeded. 

In  their  petition  in  the  commerce  court, 
the  appellants  assailed  the  order  in  its  en- 
tirety, but  subsequently  they  withdrew  their 
opposition  to  the  fixing  of  maximum  elsst 
rates,  and  these  rates  were  put  in  force 
by  the  carriers  in  May,  1012.  Tbe  attack 
was  continued  upon  that  portion  of  the 
order  which  prohibited  tbe  cbarge  of  higlier 
rates  for  carrying  articles  from  Shrevrport 
into  Texas  than  those  charged  for  eastward 
traffic  from  Dallas  and  Houston,  respective 
ly,  for  equal  distances.  There  are,  it  ap- 
pears, commodity  rates  fixed  by  the  Rail- 
road Commiasion  of  Texas  for  intrastate 
hauls,  which  are  substantially  less  than 
the  class,  or  standard,  rates  prescribed  by 
that  Commission  1  and  thus  the  commodity 
rates  charged  by  tbe  carriers  from  Dallu 
and  Houston  eastward  to  Texas  points  are 
less  than  the  rates  which  they  demand  fw 


t"This  case  beinD  at  issue  upon  oonplaint 
and  answers  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  tbingi 
involved  having  been  had,  and  the  Commis- 
sion having,  on  the  date  hereof,  made  sad 
filed  a  report  containing  its  findinga  of  fact 
and  conclusions  thereon,  which  md  report 
is  hereby  referred  to  and  made  a  part  ben- 
of: 

"It  is  ordered,  that  defendants  the  Texas 
A  Pacific  Railway  Company,  ttie  Hoastca, 
East  k  West  Texas  Railway  Company,  ud 
Houston  &  Shreveport  Raflroad  ComuBy, 
be,  and  they  are  hereby,'  notified  and  re- 
quired to  ceM«  and  desist,  «m  or  Mors  lbs 
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the  tniiBportfttion  of  the  Bkmc  krticica  for 
like  diatftneet  from  Sbreveport  into  Tesaa. 
The  prcMnt  controversy  relmtea  to  these 
commodity  i^itm. 

The  point  of  the  objection  to  the  order 
is  thAt,  ••  the  discrimination  fotmd  b;  the 
Commiuion  to  be  unjuet  uisea  out  of  the 
,  nlatini  of  Intrastate  rateH,  maintained 
under  state  anthoritj,  to  interstate  rates 
that  have  been  npheld  as  reaaonable,  its 
correction  waa  beyond  the  Commission's 
power.  Manifestly  the  order  might  be  com- 
piled witli,  and  the  discrimination  avoided, 
either  by  redncing  the  interstate  rates  from 
Bhreveport  to  the  level  of  the  competing 
intrastate  rates,  or  bj  raising  these  intra- 
state [360]  rates  to  the  level  of  the  inter- 
stato  rates,  or  by  such  reduction  in  the  one 
case  and  increase  in  the  other  aa  would  re- 
sult in  equaFity.  But  it  is  urged  thut,  so  far 
aa  the  interstate  rates  were  sustained  by 
the  CommissioD  as  reasonable,  the  Com- 
mission was  without  authority  to  compel 
their  reduction  in  order  to  equalise  them 
with  the  lower  intrastate  rates.  The  hold- 
ing  of   the   commerce  court   was   that   the 


order  relieved  the  appellants  from  further 
obligation  to  observe  the  iutraatate  ratea, 
and  that  they  were  at  liberty  to  comply 
with  the  Commission's  requirements  by  in- 
creasing these  rates  sufficiently  to  remove 
the  forbidden  discrimination.  The  invalid- 
ity of  the  order  in  this  aspect  la  challenged 
upon  two  grounds ; 

(1)  Hat  Congress  is  impotent  to  control 
the  intrastate  charges  of  an  interstate  car- 
rier even  to  the  extent  necessary  to  prevent 
injurious  discrimination  against  interstate 
traffic;   and 

(Z)  That,  if  it  be  assumed  that  Congress 
has  this  power,  still  it  has  not  been  exer- 
cised, and  hence  the  action  of  the  Commis- 
sion exceeded  the  limits  of  the  authority 
which  has  been  conferred  upon  it. 

First.  It  is  unnecessary  to  repeat  what 
has  frequently  been  said  by  this  court  with 
respect  to  the  complete  and  paramount 
character  of  the  power  confided  to  Congress 
to  regulate  commerce  among  the  several 
states.  It  is  of  the  essence  of  this  power 
that,  where  it  exists,  it  dominates.  luter- 
state   trade  was   not   left   to   be   destroyed 


lat  day  of  May,  1912,  and  for  a  period  of 
not  less  than  two  years  thereafter  abstain, 
from  exacting  their  present  class  rates  for 
the   transportation   of   traffic   from   Shreve- 

Eort,  Louisiana,  to  the  points  in  Texas 
ereinafter  mentioned  '  on  their  respective 
lines,  as  the  Commission  in  said  report  finds 
snch  rates  to  be  unjust  and  unreasonable. 

"It  Is  further  ordered,  that  defendant  the 
Texas  ft  Pacific  Railway  Company  be,  and 
it  is  hereby,  notified  and  required  to  es- 
tablish and  put  in  force,  on  or  before  the 
let  dsy  of  May,  1912,  and  maintain  in  force 
thereafter  during  a  period  of  not  less  than 
two  years,  and  apply  to  the  transportation 
of  traffic  from  Bhreveoort,  Louisiana,  to  the 
below -named  points  in  Texas,  class  rates 
which  aha  11  not  exceed  the  following.  In 
cents  per  100  pounds,  which  ratea  are  found 
by  the  Commission  in  its  report  to  be  rea- 
sonable, to  wit:   (rates  inserted). 

"It  is  further  ordered  that  defendants 
the  Houston,  East  &  West  Texas  Railwav 
Company  and  Houston  £  Shreveport  Rail- 
tinmI  Company  be,  and  they  are  hereby, 
notified  and  required  to  establish  and  put 
in  force,  on  or  before  the  lat  day  of  May, 
1912,  and  n«intain  in  force  thereafter 
daring  a  period  of  not  less  than  two  years, 
and  spnly  to  the  transportation  of  traffls 
from  Snreveport,  Louiaiana,  to  the  below- 
named  points  In  Texas,  elaas  rates  which 
^all  not  exceed  the  following,  in  cents  per 
100  pounds,  which  rates  are  found  by  the 
Commission  in  its  report  to  be  reasonable, 
to  wit  1   (rates  inserted). 

"It  is  further  ordered,  that  defendant  the 
Taxas  k  Pacific  Railway  Company  be,  and  it 
ia  hereby,  notified  and  required  to  ce^se  and 
dealst,  on  or  before  the  1st  day  of  May,  1912, 
and  for  a  period  of  not  less  than  two  years 
thereafter  abstain,  from  exacting  aAy  higher 
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rates  for  the  transportation  of  any  article 
from  Shreveport,  Louisiana,  to  Dallas, 
Texas,  and  points  on  its  lines  intermedi- 
ate thereto,  tlian  are  contemporaneous!]' 
exacted  for  the  transportation  of  sui^h 
article  from  Dallas,  Texss,  toward  said 
Shreveport  for  an  equal  distance,  as  said 
relation  of  rate«  has  been  found  by  the 
Commission  in  said  report  to  be  reasonable. 

"It  is  further  ordered,  that  defendants 
the  Houston,  East  ft  West  Texas  Railway 
Company  and  Houston  &  Shreveport  Rail- 
road Company  be,  and  they  are  hereby, 
notified  and  required  to  cease  and  desist,  on 
or  before  the  let  day  of  May,  1912,  and 
for  a  period  of  not  less  than  two  years 
thereafter  abstain,  from  exacting  any 
higher  rates  for  the  transportation  of  any 
aiiicla  from  Shreveport,  Louisiana,  to 
Houston,  Texas,  and  points  on  Its  line  inter- 
mediate thereto,  than  are  contemporaneous- 
ly exacted  for  the  transportation  of  such 
article  from  Houston,  Texas,  toward  said 
Shreveport  for  an  equal  distance,  as  said 
relation  of  rates  has  been  found  by  the  Com- 
mission In  said  report  to  be  reasonable. 

"And  it  is  further  ordered,  that  said  de- 
fendants be,  and  they  are  hereby,  notified 
and  required  to  establish  and  put  in  force, 
on  or  before  the  1st  day  of  Hay,  1912,  and 
maintain  in  force  thereafter  during  a 
period  of  not  less  than  two  years,  substan- 
tially similar  practices  respecting  the 
concentration  of  interstate  cotton  at  3hrev«- 
port,  Louisiana,  to  those  which  are  contem- 
poraneously observed  by  said  defendanta 
respecting  the  concentration  of  cotton  with- 
in the  state  of  Texas,  provided  the  practices 
adopted  shall  be  justifiable  under  the  act 
to  regulate  commerce,  and  applicable  fair^ 
under  lilce  conditions  elsewhere  on  the  lines 
of  snch  defendants." 
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or  impeded  bj  Qie  riTalrie*  of  local  gov- 
emment.  Tht  purpoae  w«a  to  nulce  im- 
poMible  the  rccniTenM  of  the  avils  which 
had  overwhelmed  the  Confedcratioii,  and  to 
provide  the  neceewtrj  b«au  of  national 
unitj  bj  iiuuring  "uaifannitf  of  regula- 
tion against  eonfliating  and  diBcriminating 
■tate  legiilation."  Bj  virtue  of  the  com- 
prehensive tornia  of  the  grant,  the  authority 
of  CongreBi  Is  at  all  timee  mdeqnate  to 
meet  the  varjliig  esigeuciee  that  arise,  and 
to  protect  the  uational  interest  bjr  securing 
the  freedom  of  interstate  [361]  commercial 
intercourse  from  local  control.  Gibbons  v. 
Ogden,  B  Wheat.  1,  18G,  224,  «  L.  ed.  23, 
70,  76;  Brown  t.  Maryland,  12  Wheat.  410, 
44«,  0  L.  ed.  678,  6B8;  Mobile  County  v. 
KimbaU,  102  U.  8.  SOI,  «96,  697,  26  L.  ed. 
238,  840;  Smith  t.  Alabama,  124  U.  S.  465, 
473.  81  L.  ed.  fiOS,  510,  1  Inters.  Com.  Bep. 
S04,  8  Sup.  Ct.  Rep.  664;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  Yoric,  N. 
H.  ft  H.  R.  Co.)  223  U.  S.  1,  47,  63,  G4,  66 
L.  ed.  327,  346,  347,  348,  3S  L.H.A.(N£.) 
44,  32  Sup.  Ct  Rep.  169,  1  N.  C.  C.  A.  876; 
Minnesota  Rate  Casea  (Simpson  v.  Shep- 
ard)  830  U.  S.  3CS,  398,  399,  S7  L.  ed. 
ISll,  1540,  1541.  4B  LJt.A.(N£.)  1161,  33 
Sup.  Ct.  Rep.  729. 

Congress  is  empowered  to  regulate, — that 
is,  to  provide  the  law  for  the  government 
of  interstate  commerce;  to  enact  "all  ap- 
propriate legislation"  for  its  "protection 
and  advancement"  (The  Daniel  Ball,  10 
Wall.  667,  694,  19  L.  ed.  999,  1001);  to 
adopt  measures  "to  promote  its  growth  and 
insure  its  sffety"  (Mobile  Coun^  v.  Kim- 
baU, 102  U.  S.  691,  696,  697,  26  L.  ed.  238- 
240);  "to  foster,  protect,  control,  and  re- 
strain" (Second  Employers'  Liability  Cases 
(MoDdon  V.  New  Yorlc.  N.  H.  ft  H.  R.  Co.] 
223  U.  S.  1,  47,  53,  54,  60  L.  ed.  327, 
345,  347.  348,  88  L.R.A.(N.S.]  44,  32  Sup. 
a.  Rep.  las,  1  N.  C.  C.  A.  876).  Its  au- 
thority, extending  to  these  interstate  car- 
riers as  instruments  of  interstate  commerce, 
necessarily  embraces  the  right  to  control 
their  operations  in  all  matters  having  such 
a  close  and  substantial  relation  to  interstate 
traffic  that  the  control  is  essential  or  ap- 
propriate to  the  security  of  that  traffic,  to 
the  efficiency  of  the  interHtate  eervice,  and 
to  the  maintenance  of  conditions  under 
which  Interstate  commerce  may  be  conduct- 
ed upon  fair  terms  and  without  molestation 
or  hindrance.  As  it  is  competent  for  Con- 
gress to  kglslate  to  these  ends,  unquestion- 
ably it  may  seek  their  attainment  by 
requiring  that  the  agencies  of  interstate 
commerce  shall  not  be  used  in  such  manner 
as  to  cripple,  retard,  or  destroy  it.  The 
fact  that  carriers  are  instruments  of  intra- 
state commerce  as  well  as  of  interstate 
commerce,  does  not  derogate  fr«n  the  com- 


plete  and  paramount  authority  of  Congress 
over  the  latter,  or  preclude  the  Federal 
power  from  being  exerted  to  prevent  the  in- 
trastate operations  of  such  carriers  from  be- 
ing mode  a  means  of  injury  to  that  which 
baa  been  confided  to  Federal  ears.  Wher- 
ever the  interstate  and  intrastate  transoe- 
tions  of  carriers  are  so  related  that  tbt 
government  of  the  one  involves  the  eoo- 
trol  of  the  other,  it  is  Congress,  and 
not  the  state,  that  is  entitled  to  pre- 
scribe [352]  the  final  and  dominant  rule, 
for  otherwise  Congress  would  be  denied  the 
exercise  of  its  constitutional  authoril^, 
and  the  state,  and  not  the  nation,  would 
be  supreme  within  the  national  field.  Bal- 
timore ft  0.  R.  Co.  v.  Interstate  Commerce 
Commission,  221  U.  S.  612,  S18,  66  L.  ed. 
878,  682,  31  Sup.  Ct.  Rep.  621;  Southern 
R.  Co.  V.  United  Ststes,  222  U.  S.  20,  26, 
27.  S6  L.  ed.  72,  74,  TG,  32  Sup.  CL  Bep. 

2,  3  N.  C.  C.  A.  832;  Second  Employer^ 
Liability  Casea    (Mondou  v.  New  York,  S. 

3.  ft  U.  B.  Co.)  223  U.  S.  40,  61,  66  h. 
ed.  346,  346,  38  LJl.A.(N.S.)  44,  32  Sup. 
Ct.  Rep.  160,  1  N.  C.  C.  A.  875 ;  Interstate 
Commerce  Commission  v.  Goodrich  Transit 
Co.  224  U.  S.  194,  206,  213,  EC  L.  ed.  729, 
733,  737.  38  Sup.  Ct.  Bep.  436;  MinneaoU 
Bate  Cases    (Simpson  v.  Shepard)    230  V. 

B.  431,  67  L.  ed.  1564,  48  L.B^(N.S.] 
1161,  33  Sup.  Ct.  R^.  729;  Illinois  C.  B. 
Co.  V.  Behrtns,  decided  April  27,  1914  [211 
U.  8.  473,  ante,  1051,  34  Sup.  Ct.  Rep.  645]. 

In  Baltimore  ft  0.  R.  Co.  v.  Interstate 
Commerce  Commission,  supra,  the  argument 
ogainat  the  validity  of  the  hours  of  service 
act  (March  4,  1907,  chap.  2939,  S4  SUL 
at  L.  14,  15,  U.  S.  Comp.  Stat.  Supp.  IBll, 
p.  1321)  involved  the  consideration  that  the 
interstate  and  intrastate  transactions  of  tbt 
carriers  were  so  interwoven  that  it  wsi 
utterly  impracticable  for  them  to  divide 
their  employees  so  that  those  who  were  en- 
gaged in  interstate  commerce  should  be 
confined  to  that  commerce  exclusively.  Em- 
ployees dealing  with  the  movement  of  train* 
were  employed  in  both  sorts  of  commercei 
but  the  court  held  that  this  fact  did  not 
preclude  the  exercise  of  Federal  power.  As 
Congress  could  limit  the  hours  of  labor  fd 
those  engaged  in  interstate  transportatim, 
it  necessarily  fallowed  that  its  will  conld 
not  be  frustrated  by  prolonging  the  period 
of  service  through  other  requirements  of 
the  carriers,  or  by  the  commingling  of  da- 
ties  relating  to  interstate  and  intrastate 
operations.  Again,  in  Southern  B.  Co.  v. 
United  States,  22S  U.  8.  20,  Sfl,  27,  51  L. 
ed.  78,  74,  76,  32  Sup.  Ct.  Bep.  S.  3  N. 

C.  C.  A.  822,  the  question  waa  presented 
whether  the  amendment  to  the  safety  appli- 
ance act  (March  S,  1903,  32  SUL  at  L 
943,  chap.  976,  U.  S.  Comp.  Stat.  8u^ 
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1011,  p.  1314)  waa  within  the  poner  of 
Congnw  in  view  of  the  f^ct  that  the  ttatute 
mw  not  Minflii«d  to  vehiclM  that  were  lued 
in  interstate  tTaffic,  bnt  bIbo  embraced  those 
tiMd  in  IntrMtata  traffic.  The  court 
answered  afflrmstiTely,  because  thera  was 
■nch  «  clone  relation  between  the  two  cUsiea 
of  traffic  moving  over  the  same  railroad  as  to 
atJte  it  certain  Uiat  the  saf  et;  [363]  of  the 
interstate  traffic,  and  of  those  employed  in 
ita  movement,  would  be  promoted  in  a  rtal 
and  subetantial  sense  by  applying  the  re- 
qnirementa  of  tlie  act  to  both  classes  of 
vebielea.  So,  in  the  Second  Employers' 
Ldabili^  Cases,  supra,  it  was  insisted  that 
while  Congress  had  the  authority  t«  regu- 
late the  liability  of  a  carrier  for  injuries 
tuitained  by  one  employe  through  the  neg- 
ligence of  another,  where  all  were  engi 
in  interstate  commerce,  that  power  did 
embrace  instances  where  the  negligent 
ployee  was  engaged  in  intrastate  comme 
The  court  said  that  this  was  a  mistaken 
theory,  as  the  causal  n^ligence,  when  op- 
erating injuriously  upon  an  employee  en- 
gaged in  interstate  commerce,  bad  the  same 
effect  with  respect  to  that  commerce  as  if 
the  negligent  onployee  were  alao  engaged 
therein.  The  decision  in  Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  52  L.  ed.  207,  28  Sup.  a. 
Bep.  141,  is  not  opposed,  for  the  statute 
there  in  question  (June  11,  1908,  chap. 
3073,  34  SUt  at  L.  232,  U.  S.  Comp.  SUL 
Supp.  1911,  p.  1316)  sought  to  rqulate  the 
liability  of  interstate  carriers  for  injuries 
to  any  employee  even  though  his  employ- 
ment had  no  connection  whatever  with  in- 
tersUte  commerce.  Spc  TUinois  C.  R.  Co. 
V.  Befarens,  233  U.  S.  473,  ante,  1061,  34 
Bap.  Ct.  Rep.  646. 

While  these  deoisiona  sustaining  the  Fed- 
eral power  Telat«  to  measures  adopted  in 
the  interest  of  the  safe^  of  persona  and 
property,  they  illustrate  the  principle  that 
Congreas,  in  the  exercise  of  its  paramount 
power,  may  prevent  the  common  instru- 
mentalities of  interstate  and  intrastate 
commercial  intercourse  from  being  used  in 
their  intrastate  operations  (a  the  injiuj  of 
interstate  commerce.  This  is  not  to  uy 
that  Congress  poBseaaes  the  authority  to 
regulate  the  internal  commerce  of  a  statC) 
■a  such,  hut  that  it  does  possess  flie  power 
to  foster  and  protect  interstate  commerce, 
and  to  take  all  measures  necessary  or  ap- 
propriate to  that  end,  although  intrastate 
transactions  of  interst»t«  earriera  may 
thereby  be  controlled. 

nis  principle  is  applicable  here.  We  find 
no  rcaaon  to  doubt  that  Congress  Is  entitled 
to  keep  the  highways  of  [3S4]  interstate 
Mm  muni  cation  open  to  interstate  traffic 
Dpon  fair  and  equal  terms.  That  an  unjust 
>«  li.  ed. 


'  discrimination  in  the  rates  of  i 
carrier,  by  which  one  person  or  locality 
is  unduly  favored  as  against  .another  undei 
sulwtantially  similar  conditions  of  traffic, 
couatitutee  an  evil,  is  undeniable;  and 
where  this  evil  consists  in  the  action  of  an 
interstate  carrier  in  unresaonably  discrim- 
inating against  interstate  traffic  over  it* 
line,  the  authori^  of  Congress  to  prevent 
it  is  equally  clear.  It  is  immaterial,  so 
far  as  the  protecting  power  of  Congress 
is  concerned,  that  the  discrimination  arises 
from  intrastate  rates  as  compared  with  in- 
terstate rates.  The  use  of  the  instrument 
of  interstate  commerce  in  a  discrimlnatoij 
manner  so  as  to  inflict  injury  upon  that 
commerce,  or  some  part  thereof,  fumiahta 
abundant  ground  for  Federal  intervention. 
Nor  can  the  attempted  exercise  of  state 
authority  alter  the  matter,  where  Congress 
lias  acted,  for  a  state  may  not  authoriu 
the  carrier  to  do  that  which  Congress  is 
entitled  to  forbid  and  has  forbidden. 

It  is  to  be  noted — as  the  government 
lias  well  said  in  its  argument  in  support 
of  the  CommJBsion'B  order — that  the  power 
to  deal  with  the  relation  between  the  two 
kinds  of  rates,  as  a  relation,  lies  exclusively 
with  Congress.  It  is  manifest  that  the  state 
cannot  &x  the  relation  of  the  carrier's  in- 
terstate and  intrastate  charges  without  di- 
rectly interfering  with  the  former,  unless 
it  simpl;  follows  the  standard  set  hy  Fed- 
eral authority.  This  question  was  presented 
with  respect  to  the  long  and  short  haul 
provision  of  the  Kentucky  Constitution, 
adopted  in  ISQl,  which  the  court  had  be- 
fore it  in  Louisville  &  N.  R.  Co.  v.  Eubank, 
164  U.  S.  27,  46  L.  ed.  416,  22  Sup.  Ct. 
Rep.  277.  The  state  court  had  construed 
this  provision  as  embracing  a  long  haul, 
from  a  place  outside  to  one  within  the 
state,  and  a  shorter  haul  on  the  same  line 
and  in  the  same  direction  between  points 
within  the  sUte.  This  court  held  that,  so 
construed,  the  provision  waa  Invalid  as  being 
a  regulation  of  interstate  commerce  '[368] 
because  "it  linked  the  interstate  rate  to  the 
rate  for  the  shorter  haul,  and  thus  the  in- 
terstate  eharge  waa  directly  controlled  by 
the  state  law."  See  230  U.  8.  pp.  428,  429. 
It  is  for  Congress  to  supply  the  needed 
correction  where  the  relation  between  intra- 
state and  interstate  ratea  prsaents  the  evil 
to  be  corrected,  and  this  It  may  do  complete- 
ly, hy  reason  of  its  control  over  the  inter* 
state  carrier  in  all  matters  having  sach  a 
close  and  substantial  relation  to  interstate 
commerce  that  it  is  necessary  or  appropri* 
ate  to  exercise  the  control  for  the  affective 
govemmmt  of  that  eommeree. 

It  is  also  clear  that,  in  removing  the  in- 
jurious discriminations  against  interstate 
traffic  arising  from  the  reUtiMi  of  intr*- 
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■taU  to  IntcntAte  ntae,  CongrEU  ii  not 
bound  to  lednee  the  Utter  below  whftt  it 
owf  deem  to  be  a  proper  ■taiidKrd,  fiir 
to  the  ouTier  and  to  the  public.  Otherwiae, 
it  oould  prevent  the  injurj  to  int«nt«te 
oonunere*  onlj  bj>  the  laerlfice  of  ita  judg- 
ment *m  to  int^tate  ratea.  CongresB  is 
entitled  to  maintain  its  own  standard  aa  to 
theae  rates,  and  to  forbid  an;  diacrimin- 
atoiy  action  bj  interstate  carriera  which 
will  obatraet  the  freedom  of  moTement  of 
interstate  trifBc  over  their  lines  in  accord- 
ance with  the  terms  it  eatabliahea. 

Having  this  power,  Congreat  could  pro- 
vide for  Ita  execution  through  the  aid  of 
a  lubordinate  bod;;  and  we  conclude  that 
the  order  of  the  Commiasion  now  in  qnee- 
tion  cannot  be  held  invalid  upon  the  ground 
that  it  exceeded  the  authority  which  Con- 
gresa  could  lawfully  confer. 

Second.  The  remaining  question  is  with 
r^ard  to  the  scope  of  the  power  which 
Congress   has   granted   to  the    Commiasion. 

Section  3  of  the  act  to  regulate  commerce 
provide*  (24  Stat,  at  L.  379,  380,  chap. 
104,  U.  6.  Comp.  Stat.  1901,  pp.  3154, 
3153)  : 

"Sec.  3.  That  it  shall  be  unUwful  for 
any  common  carrier  subject  to  the  provl- 
aiona  of  thia  act  to  make  or  give  anj  undue 
or  unreasonabk  preference  or  advantage  to 
[3E6]  any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular 
detcription  of  traffic,  in  any  respect  what- 
soever, or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or 
any  particular  deacription  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever." 

This  language  is  certainly  sweeping 
enough  to  embrace  all  the  discriminations 
of  the  aort  described  which  it  was  within 
the  power  of  Congresa  to  condemn.  There 
is  no  exception  or  qualification  with  reapect 
to  an  unreasonable  discrimination  sgainst 
interatate  traffic  produced  by  the  relation 
of  intraatate  to  interstate  rates  as  main- 
tained by  the  carrier.  It  is  apparent  from 
the  legi^tire  history  of  the  act  that  the 
anril  of  diaerlmination  was  the  principal 
thing  aimed  at,  and  there  is  no  basis  tor 
the  contention  that  Congresa  intended  to 
exempt  any  discriminatory  action  or  prac- 
tice of  interatata  carriera  affecting  inter- 
state commerce  which  it  had  authority  to 
reach.  The  purpose  of  the  measure  was 
thus  empbatleally  stated  in  the  elaborate 
report  of  the  Senate  CcKnmittee  on  Inter- 
State  Commerce  which  accompanied  it;  "The 
provlslona  of  the  bill  are  based  upon  the 
theory  that  the  paramount  evil  chargeable 
■gainst  the  operation  of  the  transportation 
^tem  of  the  United  States  as  now  con- 
ducted is  unjust  diaerimtnatitn  between 
IH* 


persona,  plaeea,  commodities,  or  psTticnki 
descriptions  of  traffic,  The  nnderlying  pni. 
poee  and  aim  of  the  measure  is  the  prevn- 
tion  of  these  discriminations"  (Senate  Ba- 
port  No.  4a,  4Bth  Cong.  1st  Seas.  p.  £U). 

The  opposing  argument  reeta  upcm  ths 
proviso  in  the  1st  section  of  the  aot  whicb, 
in  its  original  form,  was  as  follows:  "Pro- 
vided, however,  that  the  provisions  of  this 
act  shall  not  apply  to  the  tranaportatJoB  ol 
passengers  or  property,  or  to  the  raeetvin|, 
delivering,  storage,  or  handling  of  property, 
wholly  within  one  state,  and  not  shipped  to 
or  from  a  foreign  country  from  or  to  any 
state  or  territory  1367}  aa  aforesaid." 
When  the  act  was  amended  so  as  to  confer 
upon  the  Commission  the  authori^  to  pre- 
scribe maximum  interstate  rates,  this  pro- 
viso was  redacted;  and  when  the  act  was 
extended  to  include  telegraph,  tel«phMM> 
and  cable  companies  engaged  in  interstate 
business,  an  additional  clause  was  inaertol 
ao  aa  to  exclude  intrastate  messages.  See 
acts  of  June  20,  1906,  chap.  36D1,  34  SUt 
at  L.  684;  June  IB,  1910,  chap.  309,  U 
Stat,  at  L.  639,  S46,  U.  S.  Comp.  Stat.  Supp. 
1911,   p.    128S. 

Congress  thus  defined  the  scope  of  ita 
r^ulation,  and  provided  that  it  was  not 
to  extend  to  purely  intraatate  traffic.  It 
did  not  undertake  to  authorize  the  Cominis- 
aion  to  prescribe  intrastate  rates,  and  thai 
to  estabUsh  a  unified  control  by  the  exerciM 
of  the  rate-making  power  over  both  de- 
scriptions of  traffic  Undoubtedly — in  the 
absence  of  a  finding  by  the  Conunissicm  of 
unjust  discrimination — intrastate  rates  were 
left  to  be  fixed  by  the  carrier;  and  subject 
to  the  authority  of  the  states,  <»'  of  the 
agcneiea  created  by  the  state*.  This  was 
the  question  recently  decided  by  this  cout 
in  the  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  830  U.  S.  3S2,  57  L.  ed.  ISll,  48 
L.R.A.(I4.5.)  IICI,  33  Sup.  Ct.  Bep.  T». 
There,  the  state  of  Minnesota  had  eatah- 
lisbed  reasonable  rates  for  intraatate  traai- 
portation  throughout  the  state,  and  it  was 
contended  that,  by  reason  of  the  passsgs 
of  the  act  t«  regulate  commerce,  the  state 
longer  exercise  the  state-wide  an- 
thority  for  this  purpose  which  it  had  for- 
merly enjoyed;  and  the  eonrt  was  aiktd 
to  hold  that  an  entire  scheme  of  intraatate 
rates,  otherwise  validly  established,  wsi 
null  and  void  because  of  its  effect  upas 
interstate  rates.  There  had  been  no  findiig 
by  the  Interstate  Commerce  Commiasion  of 
any  unjust  diaerimi nation.  The  preaest 
question,  however,  was  reserved,  the  eonrt 
saying  (230  U.  S.  p.  419)  :  "It  is  urged, 
however,  that  the  words  ol  the  proviso' 
(referring  to  ths  proviso  above-mcntiouedl 
"are  susceptible  of  a  construction  wbiek 
would  perailt  the  provisions  id  |  S  of  th* 
1S4  V.  ■• 
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act,  prohibiting  carriers  from  giving  ui 
undue  OT  unreasonoible  preference  or  ad- 
TuitBge  to  any  locality,  to  apply  to  nnrea- 
oonabla  diacriminatioiiB  [3C8]  between  lo- 
ealiti^  ia  different  statei,  aa  well  when 
ajiaiag  from  an  intraatate  rate  aa  mmparad 
witb  an  InterataU  rat«  aa  when  due  to 
interatat«  rateii  ezcluBively.  If  it  be  aa- 
aiuned  that  the  statute  ahonld  be  ao  con- 
■trued,  and  it  ia  not  Deceaiary  now  to  de- 
cide the  poin^  it  would  inevitably  follow 
that  the  controlling  principle  governing  the 
anforctanmt  of  the  act  ahould  be  applied 
1  aneh  oaaea  aa  might  thereby  be  brought 
within  ita  purview ;  and  the  question 
whether  the  carrier,  in  such  a  ease,  wae 
giving  an  undue  or  unreasonable  preference 
or  advantage  to  one  locality  aa  againat  an- 
other, or  subjecting  any  locality  to  an 
nndue  or  unreasonable  prejudice  or  dis- 
advantage, would  be  primarily  for  the  in- 
Tcatigatioo  and  determination  of  the  Inter- 
atatc  Commerce  Commission,  and  not  for 
the  courta." 

Here,  the  CommisBion  Bxpressly  found 
that  unjust  discrimination  existed  under 
Bubatantially  similar  conditions  of  trans- 
portation, and  the  inquiry  is  whether  the 
Commission  bad  power  to  correct  it.  We 
ar«  of  the  opinion  that  the  limitation  of 
the  proviso  in  g  1  does  not  apply  to  a  case 
flf  this  sort.  The  Commission  was  dealing 
with  the  relation  of  rates  injuriously  affect- 
ing, through  an  u  nn-a  sons  111  e  discrimina- 
tion, traffic  that  was  interstate.  The 
question  was  thus  not  simply  one  of  trans- 
portation that  was  "wholly  within  one 
state."  These  words  of  the  proviso  have  ap- 
propriate reference  to  exclUHively  intrastate 
traffic,  separately  considered ;  to  the  regula- 
tion of  domestic  commerce,  as  such.  The 
powers  conferred  by  the  act  are  uot  thereby 
limited  where  interstate  comhierce  Itself  is 
Involved.  This  ii  plainly  the  case  when  Uie 
CommiaaioD  finds  that  unjust  discrimina- 
tion against  interstate  trade  ariies  from 
the  relation  of  intrastate  to  interstate  rates 
aa  maintained  by  a  carrier  subject  to  the 
act.  Such  a  matter  Is  ono  with  which  Con- 
great  alone  is  competent  to  deal,  and,  in 
view  of  the  aim  of  the  act  and  the  com- 
prehenaive  terms  of  the  provisions  against 
nnjoat  discrimination,  [3S9]  there  ia  no 
ground  for  holding  that  the  authority  of 
OongMas  was  unexercised,  and  that  the  aub- 
jeet  waa  thus  left  without  government- 
al regulation.  It  is  trged  that  the  practical 
eonabnction  of  the  statute  has  been  the 
other  way.  But,  In  assailing  the  order, 
tha  appellanta  ask  as  to  override  the 
eonatruction  which  has  been  given  to  the 
statute  by  the  author!^  charged  with  it« 
execution,  and  it  cannot  be  aaid  that  thtf 
B8  I>.  «d. 


earlier  action  of  t 
of  such  a  controlling  charactor  aa  to  pr»- 
clude  it  from  giving  effect  to  tha  low.  The 
Commisalou,  having  before  it  a  plain  eaae 
of  nnreaaonable  discrimination  on  tha  part 
of  interstate  oarriers  againat  interatate 
trade,  carefully  examined  the  question  of 
its  anthorify,  and  decided  that  it  had  the 
power  to  make  this  remedial  order.  The 
commerce  court  sustained  the  authority  of 
the  Commission,  and  It  ia  clear  that  we 
should  not  reverse  the  decree  nnleea  the 
law  has  been  misapplied.  Thia  we  cannot 
say;  on  the  contrary,  we  are  convinced  that 
the  authority  of  the  Commisaion  waa  ade- 

The  further  objection  ia  made  that  the 
prohibition  of  |  3  is  directed  againat  un- 
just discrimination  or  nndue  preference  only 
when  it  arises  from  the  voluntary  act  of 
the  carrier,  and  does  not  relate  to  acta 
which  are  the  result  of  conditions  wholly 
beyond  ita  control.  East  Tennesaee,  V.  ft 
Q.  R.  Co.  T.  Interstate  Commerce  Commis- 
sion, ISl  U.  S.  1,  18,  a  L.  ed.  719,  72S, 
ei  Sup.  Ct  Rep.  6ie.  The  reference  ia 
not  to  any  inherent  lack  of  control  arising 
out  of  trafSe  conditions,  but  to  the  require- 
icenta  of  tha  local  authorltlea,  which  are 
asBumed  to  be  binding  upon  the  carriera. 
The  eoutentton  la  thna  mere^  a  repetition 
in  another  form  of  the  argument  that  the 
Commission  exceeded  ita  power;  tor  it 
would  not  be  contended  that  local  rules 
could  nullify  the  lawful  exercise  of  Federal 
anthoritj.  In  the  view  that  the  Commission 
waa  entitled  to  make  the  order,  there  is 
no  longer  compulsion  upon  the  carriers  by 
virtue  of  any  inconsistent  local  requirement. 
We  are  not  unmindful  of  the  gravity  of  the 
[SeO]  qnaation  that  ia  prcaented  when  stat* 
and  Federal  views  conQict.  But  It  was 
recognized  at  the  beginning  that  the  nation 
could  not  prosper  if  interstate  and  foreign 
trade  were  governed  by  many  mHalers,  and, 
wnere  the  interests  ol  the  freedom  of  intet- 
itata  commerce  are  involved,  the  judgment 
of  Congress  and  of  the  agencies  it  lawfully 
establishes    must   control. 

In  conclusion:  Reading  the  order  in  tha 
light  of  the  report  of  the  Commission,  it 
does  not  appear  that  tha  Commiasion  at- 
tempted to  require  the  earrien  to  reduce 
their  interstate  rate*  out  of  Shreveport  be- 
low what  was  found  to  be  a  rcasonabk 
charge  for  that  servloe.  Bo  far  aa  tlieae  in- 
terstate rate*  conformed  to  what  ww 
found  to  be  reasonable  by  the  Commission, 
the  carriers  are  entitled  to  maintain  them, 
and  they  are  free  to  comply  with  the  order 
by  BO  adjusting  the  other  ratea,  to  wMch 
the  Older   tcUtes,  u  to  roMV*  the  ior- 
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bidden    diMriminstim.      But    thla    remit 
thcj  tn  nquired  to  aoeomplUb. 

Tba   decree  of   tlia   Commerce   Coort   it 
affirmed  in  Mcli  cue. 


Hr.    Jiutiee    Lnrton    muI    Mr.    Jostie* 
Fltnej  diiifnt 


CITIZENS  BANKING  COMPANY 


(Sm  8.  C.  Heporter'e  ed.  300-369.) 


BankmptCT  —   Mcte     of 
ttaronBh      logsl      proceedlnKi 

1.  The  lallnre  of  ma  inet  ,  _ 
debtor  for  >  period  one  dtj  leu  than  four 
montha  after  the  ievj  of  an  execution  upon 
his  real  estate  to  vBcato  or  diacbarge  such 
leyj  ia  not  a  "Anal  disposition"  of  the  prop- 
er^ affected  by  the  Ut;,  within  the  mean- 
ing of  the  prorisions  of  the  bankrupt  act  of 
July  1,  18S8  (SO  SUL  at  L.  g44,  chap.  641, 
U.  8.  Comp.  SUt.  1901,  p.  3418),  %  Sa  (3), 
declaring  that  acta  of  bankruptcy  by  a  per- 
eon  ihaR  coniiat  of  his  baring,  inter  alio, 
suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal 
proceedings,  and  not  having  at  least  Uio 
days  before  a  sale  or  final  disposition  of  any 
property  affected  by  such  preference,  vacated 
or  discharged  the  preference. 

(For  other  casea,  ■«  BankrnptCJ,  til..  In  Dl- 
Bcat  Sop.  Ct.  1908.] 

Bankmptcy  —   acts     of  —  preference 
Utroncb     leg*'     prooeedlnca  —  dla- 

2.  Ad  insolvent  debtor  cannot  be  said  to 
have  committed  an  act  of  bankruptcy  ren- 
dering him  subject  to  involuntary  adjudica- 
tion as  a  bankrupt  under  the  bankrupt  act 
of  July  1,  1808,  merely  by  inaction  for  tbe 
period  of  four  months  after  the  levy  of  an 
execution  n|)on  his  real  estate,  in  view  of 
the  declaration  of  |  3a  (3)  of  aucb  act,  that 
a  person  commits  an  act  of  bankruptcy  when 
he  has,  infer  alia,  auiffered  or  permitted, 
while  insolvent,  any  creditor  to  obtain  a 
preference  through  legal  proceedings,  and 
not  having,  at  least  five  days  before  a  sale 
or  final  disposition  of  any  property  affected 
by  snch  preference,  vacated  or  discharged 
the  preference,  which  manifestly  means  that 
to  avoid  an  act  of  bankruptcy  It  will  be 
sullicieiit  If  the  lien  Is  lifted  Ave  days  before 
final  nle  or  disposition  of  any  of  the  prop- 
(rtv  affected,  such  meaning  not  being  dis- 
tarhed  bj  the  provisions  of  |  3b,  dealing 
wiUt  and  limiting  to  four  month*  after  the 
act  <rf  bankrupt^  the  time  for  Uiiig  peti- 
tion* in  banlcrnptCT,  and  ||  CTe  asd  STI, 
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dealing  with  the  retrospective  effect  of  * 
judications  in  bankruptcy. 
[For  otber  eases,  see  Bankinptcj,  III.  la  D 
test  Bop.  CtlWS.] 
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N  A  CERTIFICATE  from  the  Circnit 
Court  of  Appeals  for  the  Sixth  Circuit, 
presenting  questions  as  to  whether  an  la- 
solvent  judgment  debtor  commits  aa  act  ef 
bankruptcy  by  mere  inaction  tor  tour 
moDtha  after  the  levy  of  an  execution  at 
bis  real  estate.     Answered  in  tbe  negative. 

See  Mune  caae  below,  ISl  C.  C.  A.  £60, 
202  Fed.  892. 

Tbe  facta  are  stated  In  the  oplaitm. 

Mr.  G.  Ray  Ornlg  argued  the  cauae,  and. 
with  Messrs.  Edward  H.  Bhoadea,  Jr.,  and 
John  D.  Rhoades,  tiled  a  brief  for  tka 
Citizens  Banking  Company: 

To  dispose  of  property  meana  to  exerdM 
finally  one's  power  of  control  over  it;  to 
pass  it  over  into  the  control  of  another^  to 
part  with  it;  and  finally  to  get  rid  of  it 
The  words  "final  dispoaition,"  aa  used  bj 
the  Congreas,  mean  a  disposition  which  la 
no  less  final  than  an  actual  sale  of  the 
property;  the  mere  continued  existence  ol 
a  judfpnent  lien  upon  real  estate  for  a 
period  of  four  mootlu  la  no  such  "final 
disposltim." 

"Final,"  Soulier's  Law  Diet.  189T  ed.i 
"Final,"  Standard  Diet.;  "Dispose,"  Ander- 
son, Law  Diet.  SOG;  14  Cyc.  GIS,  OIT;  Ba 
Heller,  9  Fed.  373;  Re  Brigbtman,  14 
BlaUhf.  130,  Fed.  Cas.  No.  1,878;  Colcord 
V.  Fletcher,  60  Ue.  401;  Ex  parte  Rusaell, 
IS  WalL  064,  087,  20.  L.  ed.  832,  B33;  3. 
Words  &  Phruea,  2798. 

No  person  can  be  adjudged  a  bankrupt 
for  any  acta  except  those  specificaJlj  enu- 
merated in  tbe  bankruptcy  statute.  Thii 
ba*  always  been  the  rule  nnder  this  act  as 
well  as  the  former  acta  of  bankruptcy. 

Re  Truitt,  203  Fed.  550;  Wilson  v.  City 
Bank,  17  Wall.  473,  21  L.  ed.  723. 

It  ia  true,  a*  pointed  out  by  this  court 
in  Wilson  Broa.  v.  Nelson,  183  U.  8.  191. 
4«  L.  ed.  147,  22  Sup.  Ct.  Rep.  74,  that  the 
bankruptcy  law  of  1898  differ*  from  that 
of  18B7  In  that  the  intent  of  the  debtor  it 
not  now  an  eaaential  fact  in  eatabliahiiv 
this  ground  of  bankruptcy,  but,  aa  polatad 
out  in  Re  Truitt,  203  Fed.  GG7,  nothing  whiek 
waa  said  in  the  case  ofAVilaon  Broa.  ▼.  Nel- 
son  in  any  way  modifies  the  general  rule 
of  eonstTuction  laid  down  in  Wilson  r.  CUj 
Bank  to  the  effect  that,  a  proeeedli4[  In  in- 
volnntary  bankmpti^  being  agalnat  ttmr 
mon  right,  all  substantial  dovbln  moat  to 
reaohrod  in  favor  of  the  debtor* 

.^        a*«  0. 1. 
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An  iMolTent  dd>tor  doM  not  «timinit  ua 
■et  of  bBukruptcy  merelj  bj  bwetion  for  i 
p«riod  of  tovr  montlu  After  the  levy  of  ui 
(xceutioD  upon  his  real  e«tmt«, 

B*  Empire  HeUllie  Bedetead  Co.  SB  C 
0.  A.  872,  gs  Fed.  082;  Re  Rome  PUiilii« 
Hill,  M  Fed.  815 ;  Bogen  t.  Protter,  U  C.  C. 
A.  «3,  129  Fed.  633 ;  Be  Vaatblnder,  126  Fed. 
41T:  Be  Windt,  177  Fed.  SM. 

A  coiuiiiiinutloii  of  the  act  at  bank- 
ruptcy under  |  3  of  the  bankruptcy  act  of 
1898  li  not  the  date  of  an  actual  eale  of 
the  bankrupt's  property  under  an  execu- 
tion, but  the  aet  of  bankruptcy  la  com- 
pleted Ave  days  before  the  day  of  such  sale, 
if  at  that  time  the  bankrupt  fails  to  dis- 
solve the  lery. 

Re  National  Hotel  It  Caf«  Co.  ISS  Fed. 
H7. 

A  petition  In  bankruptcy  which  alleges, 
among  other  things,  that  an  attachment  has 
been  made  in  a  l^al  proceeding  and  levied 
OB  the  debtor's  property,  without  any  alle- 
gation aa  to  the  disposition  thereof,  la  auf- 
flclent. 

Be  Vetterman,  13S  Fed.  443;  Seaboard 
Steel  Casting  Co,  v.  William  R.  Trigg  Co. 
124  Fed.  76. 

Whea  a  respondent's  conduct  is  consid- 
erably analogous  to  some  of  the  statutory 
acta  of  bankruptcy,  but  is  not  fairly  eor- 
ared  by  any  statutory  definition,  such  a 
respondent   will    not   be    adjudged  a  bank* 

Re  Baker-RickEtson  Co.  B7  Fed.  48B. 

Where  Congress  makes  a  plain  provi- 
sion, without  making  any  exception,  the 
courts  can  make  none. 

French  v.  Spencer,  81  How.  228,  16  L.  ed. 
97;  Yturblde  v.  United  States,  22  How.  2»0, 
IC  L.  ed.  342. 

Where  the  meaning  of  a  statute  is  plain. 
It  la  the  duty  of  the  courts  to  enforce  it 
according  to  its  obvious  terme.  In  such 
ease  there  la  no  necessity  for  construction. 

Thoraley  v.  United  States,  113  U.  S.  310, 
28  L.  ed.  999,  G  Sup.  Ct.  Rep.  491;  Doe  ex 
dem.  Poor  *.  Conaidin^  0  Wall.  408,  IS  L. 
•d.  869. 

Mr.  A.  T.  Brewer  argued  the  cause 
and  filed  a  brief  for  the  Ravenna  National 
Bank: 

Hie  failure  by  an  insolvent  judgment 
debtor  for  a  period  of  one  day  less  than 
four  months  after  the  levy  of  an  execution 
upon  his  real  estate,  to  vacate  or  discharge 
mc^  levy.  Is  a  "final  dispoaition  of  the  prop- 
•rty"  aSected  by  the  levy,  under  the  prori- 
deu  4rf  I  3a  (3)  of  the  bankruptcy  act  of 
ltS8,  making  the  debtor  subject  to  luTOlnn- 
tuy  adjadleatlon  ae  a  bankrupt  under 
sash  I  9a  (3),  and  it  is  not  essential  that 
the  debtor  ritall  do  anythlag  at  aU. 


Wilson  Bros.  v.  Nelaon,  183  U,  B.  191, 
«0  L.  ed.  147,  22  Sup.  Ct.  Hep.  74;  Bogen 
T.  Protter,  64  a  C.  A.  63,  129  Fed.  6S3; 
Folger  V.  Putnam,  114  C.  C.  A.  S13,  194 
Fed.  TS3i  Be  Tapper,  163  Fed.  766;  Be  Mc- 
Cartney, 26  Am.  Baukr.  Rep.  S48. 

Mr.  Justtoe  Tan  Derutlcr  delivered  the 
opinion  of  the  court: 

Upon  a  petition  filed  In  the  district  court 
for  the  northern  district  of  Ohio  by  one 
of  her  creditors,  Cora  H.  Curtis  was  ad- 
judged a  bankrupt.  In  addition  to  matter* 
not  requiring  notice,  the  petition  eharged 
that  within  four  months  next  preceding  ita 
filing  the  respondent  committed  an  arf  of 
bankruptcy,  in  that  (a),  while  Insolvent, 
she  suffered  and  permitted  the  Citizenn 
Banking  Company  to  recover  a  Judgment 
against  her  for  V,6B8.78  and  costs,  in  the 
common  pleaa  court  of  Erie  county,  Ohio, 
and  to  have  an  execution  issued  under  tbe 
Judgment  and  levied  on  real  estate  belong- 
ing to  her,  whereby  the  company  obtained 
a  preference  over  her  other  creditors,  and 
(b)  at  the  time  of  the  filing  of  tbe  petition, 
which  was  one  day  less  than  four  months 
after  the  levy  of  the  execution,  she  had  not 
vacated  or  discharged  the  levy  and  resnlt- 
ing  preferenee. 

I'he  company  appeared  in  the  bankruptcy 
proceedings  and  chaUenged  tbe  petition  on 
the  ground  that  it  disclosed  no  act  of  bank- 
ruptcy, but  the  court,  deeming  that  such  an 
act  was  charged,  overruled  the  objection, 
and,  there  being  no  denial  of  the  facts  atat^ 
in  the  petition,  adjudged  the  respondent  a 
bankrupt  The  company  appealed  to  the 
circuit  court  of  appeals,  and  that  court, 
having  briefly  reviewed  Uift  opposing  viewe 
touching  the  point  in  controversy  (121  C. 
C.  A.  260,  202  Fed.  892),  certified  the  ease 
here,  with  a  request  that  instruction  be 
given  on  the  following  questions: 

"(1>  Whether  the  failure  by  an  insolvent 
judgment  [364]  debtor,  and  for  a  period  of 
one  day  less  than  four  montha  after  the  levy 
of  an  execution  upon  his  real  estate,  to  va- 
cate or  discharge  such  levy,  is  a  'final  dispo- 
sition of  the  property*  affected  tij  the  levy, 
under  the  provisions  of  |  8a  (3)  of  the 
bankruptcy  aet  of  1898  [30  Stat,  at  L.  S46, 
chap.  641,  D.  B.  Comp.  StaL  1901.  p.  3422]. 

"(2)  Whether  an  insolvent  debtor  com* 
mits  an  act  of  bankruptcy,  rendering  him 
subject  t»  involuntary  adjudication  aa  a 
bankrupt  under  the  bankruptcy  act  of  1898, 
merely  by  Inaction  for  the  p«riod  of  four 
months  after  the  levy  of  an  execution  npon 
his  real  estate." 

It  will  be  observed  that  bo  raferenea  is 
made  to  an  aoeomplisbed  or  impending  dis> 
poaal  of  the  prot>ei^  Ik  virtue  4rf  tbe  levy, 
(tthangh  tka  aoda  gl  iluBwl  r "~' 


BUFREUE  CXSUHT  OF  TBB  UNITKO  BTATBEL  Oor.  Itei^ 

bj  the'loc«l  law  ia  by  Mlvertitemeut  uid  ftnveniciit  of  Rich   a  lien   unallj   eondati 

MUe.    2  Batei'a  Anno.  Stat.  (Ohio)   gg  6381,  in  Mlling  lome  or  ftll  at  the  property  if- 

53B8.  fected,   and   applying   Uie  proceeda  to  tk* 

The  anawen  to  the  qneationa  propounded  creditor'!  demand,  it  sMina  quite  plain  tltat 

tan  upon  the  true  eonatruction  of  S  3a  (3)  it  ia  to  audi  a  aale  tliat  the  elaaac  letcra. 

of  the  bankruptoj  act,  which  dcclarea:  And  aa  there  are  instancea  in  whldh  Um 

"Acta  of  bankruptcy  by  a  peraon  ahall  property   affected   doea   net   require   to  b« 

oonslet  of  hta  having    .     .     .     (3)   suffered  aold,  aa  when  it  is  money  seized  upon  exe- 

or  permitted,  while  inaolvent,  any  creditor  cution  or  attachment,  or  reached  by  gamiah- 

to   obtain   a   preference  through    legsl    pro-  ment,t  it  eeems  equally  [366]  pUin  that  the 

ceedingi,  and  not  having  at  least  Ave  days  word*  "or  final  diapoaition"  are  intended  to 

before   a    aale    or    final   dispoaition    of   any  include  the  act   whereby  the  debtor*!  titk 

property  affected  by  ench  preference  vacated  ia  passed  to  another  when  a  aale  ia  not  re- 

or  diicharged  euch  preference."     30  Stat,  quired.    No  doubt,  the  terma  "asle  or  final 

at  Ik  S44,  ehap.  641,  U.  S.  Comp.  Stat.  IWl,  disposition,"  explained  aa  they  are  bj  the 

p.  3418.  context,  are  comprehensive  of  erery  act  of 

Looking  at  the  terms  of  this  provision,  disposal,  whether  by  sale  or  otherwis*,  which 

It  ia  manifest  that  the  act     of  bankruptcy  operates  as  an  enforcement  of  the  lien  or 

which    It    defines    consists    of    three    ele-  preference. 

menta.  The  first  ia  the  .insolvency  of  the  But  we  do  not  perceive  anything  in  th* 
debtor;  the  second  is  suffering  or  per-  clause  which  suggfsta  that  the  time  when 
mitting  a  creditor  to  obtain  a  preference  the  lien  is  obtained  has  any  bearing  upon 
tbroQgh  legal  proceedings;  that  is,  to  ae-  when  the  property  must  be  freed  from  it 
quire  a  lien  upon  property  of  the  debtor  to  avoid  an  act  of  bankruptcy.  On  the 
by  means  of  a  judgment,  attacliment,  ocecu  contrary,  the  natural  and  plain  import  of 
tion,  or  kindred  proceeding,  tbe  enforce-  the  language  employed  is  that  it  will  anf- 
ment  of  which  will  enable  tbe  creditor  to  flee  if  the  lien  is  lilted  five  days  before  a 
collect  a  greater  percentage  of  his  claim  sale  or  final  disposition  of  any  of  tbe  prop- 
than  other  creditors  of  the  same  class;  and  erty  affected.  This  is  the  only  point  of 
the  third  is  the  failure  of  the  debtor  to  time  that  ia  mentioned,  and  the  implica- 
vacate  or  diacharge  the  lien  and  resulting  tion  is  ttiat  it  is  intended  to  be  cantrolliiig. 
preference  five  days  [365]  before  a  sale  or  To  enforce  a  different  conclusion  counsel 
final  disposition  of  any  property  affected,  for  the  petitioning  creditor  virtually  con- 
Only  through  the  combination  of  the  three  tends  that  the  clause  lias  the  same  meaning 
elements  is  the  act  of  banicruptcy  committed,  as  if  it  read,  "and  having  failed  to  vacate 
Inaolvcncy  alone  does  not  suffice,  nor  is  it  or  discharge  the  preference  at  least  five 
enough  that  it  be  coupled  with  auffering  or  days  before  a  sale  or  final  disposition  of 
permitting  a  creditor  to  obtain  a  prefer-  any  of  the  property  affected,  or,  at  most, 
ence  by  legal  proceedings.  The  third  ele-  not  later  than  five  days  before  the  expira- 
ment  must  also  be  present,  else  there  Is  no  tion  ol  four  months  after  the  lien  was  ab- 
aci of  bankruptcy  within  the  meaning  of  tained."  But  we  think  such  a  meaning 
this  provision.  All  this  is  freely  conceded  cannot  be  ascribed  to  it  without  rewriting 
by  counsel  for  the  petitioning  creditor.  it,  and  that  we  cannot  do.     The  contention 

The  questions  propounded  aasume  the  ex-  puts    into    it   an    alternative    which   is  not 

istence  of  the  first  two  elements,  and  are  there,   either   in   terms  or  by  fair   implica- 

intended  to  elicit  initmction  respecting  the  Lion,  and  to  nbich  Congress  haa  not  gives 

proper  interpretation  ol  the  clause  describ-  assent.      Indeed,    it    appears    that    in    the 

ing  the  third ;  namely,  "and  not  having,  at  early  stages  of  its  enactment  the  bankruptcy 

least  fire  days  before   a   sale  or  final  dis-  bill  contained  a  provision  giving  the  same 

position  >of' any  property   affected  by   anch  effect  to  a  failure  to  discharge  the  lien  with- 

preference,  vacated  or  discharged  such  pref-  in  a  prescribed  period  after  it  attached  a* 

erence."     It  ie  to  this  point  that  counsel  to  a  failure  to  discharge  it  within  a  deiig- 

have  addresaed  their  arguments.  nated   number   of   days  before    an  Intended 

Without  any  doubt  this  clause  shows  that  sale;  and  that  during  the  final  consideration 

the  debtor  is  to  have  until  five  days  before  of  the  bill   that   provision   was    eliminated 

an  approadiing  or  impending  event  within  and    the   one   now  before   ua   was   adopted, 

which  to  vacate  or  discharge  the  lien  out  of  This,  of  course,  lends  strength  to  the  !■- 

whidi   the   preference  ariaea.     What,   then,    ; 

ia  the  event  which  he  la  required  to  antlei-  tSee  Turner  v.   FendiJI.  1  Cranch,  111, 

patet    The  atatut*  anawer^  "a  sale  or  final  J33    2  L.  ed.  65,  6»;  Sheldon  t.  Rootle 

57 i*i™  -.» t-.tr.^^  1 I.  P'clt-  56T,  28  Am.  Deo.  266;  Crane  t.  Precst. 

d^ltlon  of  any  property  affected  by  such  ,„  ^   j  -j^   ,^.  q^^  ^   Palmer,  IB  CaL 

preferenee.       As   these   words   are  part   ol  ^J■^^  ^jg^  yj  j^^^  jj^    ^92}  B  Bates's  Ansa, 

a    provlrion    dealing    with    liens    obtained  gj^t.    (Ohio)    |t    637-*,    6SB3.    64«0,    MIO, 

throvgii  legal   prooeedings,  ud  as  the  an-  fi483,  B631,  fiUB,  fiSfifi. 
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plication  othenriM  arising  that  the  clauar , 
namea  the  sole  teat  of  [36T]  when  the  lien 
must  be  vacated  or  discharged  to  avoid  an  j 
act  of  bankmptcj,  i 

The  contention  to  the  eontrarj  ia  sought 
to  be  aiutained  by  a  reference  to  gg  3b,  DTc, 
and  07(.  But  m  perceive  nothing  in  those 
sections  to  diatnrb  the  plain  meaning  ot 
g  3b  (3).  It  dcflnca  a  particular  act  of 
bankruptcy,  and  purporta  to  be  complete  i 
ittelf,  aa  do  other  subsections  defining  oth< 
acta  of  bankruptcy.  Section  3b  deali  wltb 
the  time  for  filing  petitions  in  bankruptcy 
and  limits  it  to  four'months  after  the  act 
of  bankruptcy  Is  committed.  It  says  noth- 
ing about  what  constitutes  an  act  of  bank- 
ruptcy, but  treats  that  aa  elsewhere  ade- 
quately defined.  Sections  eTc  and  e7f  deal 
with  tlie  retroBpectivB  effect  of  adjndiea. 
tiona  in  bankruptcy,  the  former  declaring 
that  certain  liens  obtained  in  suits  b^giin 
within  four  months  l>efore  the  filing  of  ittt 
petition  sbali  be  disHolved  by  the  adjudics- 
tioD,  and  the  latter  tliat  certain  levin 
judgments,  attachments,  and  other  liens 
obtained  through  legal  proceedings  within 
the  same  period  shall  become  null  and 
void  upon  the  adjudicatioD.  Both  sBsume 
that  the  adjudication  will  be  grounded  up- 
on a  BuFlicient  act  of  bankruptcy,  as  else- 
where deSncd,  and  give  to  eVery  adjudica- 
tion the  same  effect  upon  th«  liens  described, 
whether  it  be  grounded  upon  one  act  of 
bankruptcy  or  another.  And  what  Is  more 
In  point,  there  is  no  conflict  between  g  3a 
(3)  and  the  sections  Indicated.  All  can  be 
given  full  effect  according  to  their  natural 
import  without  any  ecmblance  of  inter- 
ference bct»-ecn  g  3a   (3)  and  the  others. 

But  it  is  said  that  unless  g  3a  (3)  be 
held  to  require  the  extinguishment  of  the 
lien  before  the  expiration  of  four  monthi 
from  the  time  it  was  obtained  the  result 
will  be  that  in  some  instances  the  lien  will 
not  be  disBolved  or  rendered  null  through 
the  operation  of  §9  STo  and  OTf,  because 
oceaaionalty  the  full  four  months  will  inter- 
vene before  an  act  of  bankruptcy  ia  com- 
mitted, and  therefore  betoro  a  petition  can 
be  filed.  Conceding  that  thla  ts  so,  1368]  It 
proves  nothing  more  than  what  is  true  ot 
all  liens  obtained  throngh  legal  proceeding* 
more  than  four  months  prior  to  the  filing 
of  the  petition.  And  while  it  may  he  true, 
as  is  suggested,  that  if  the  debtor  is  not 
restricted  to  leas  than  tour  months  within 
which  to  extinguish  the  lieu  there  will  Im 
Instances  In  which  general  creditors  will 
be  affected  disadvantageonsly,  it  must  be 
t'efiected  that  there  also  will  be  instances 
In  which  an  honest  and  struggling  debtor 
will  ho  able  to  extinguish  the  lien  the  re- 
quisite number  of  days  before  a  sale  or  final 
disposition  of  any  of  tit*  property  aOcct«d, 
M  L.  ed. 


and  thereby  to  avoid  bankruptcy,  without 
injury  to  any  of  his  creditora.  Bat  with 
this  we  are  not  concerned.  The  advantegea 
and  diaadvantagcs  have  been  balanced  by 
Congress,  and  its  will  haa  been  expressed  in 
tcrma  which  are  plain  and  therefore  eon- 
trolling. 

lastly,  it  U  aaid  that  the  term  "final 
disposition"  is  not  used  in  the  sense  here- 
inbefore indicated,  but  aa  denoting  the 
status  which  a  lien  acquires  through  the 
lapse  of  four  months  before  the  filing  of  a 
petition  in  bankruptcy.  This  is  practically 
a  reiteration  of  the  contention  already 
noticed,  but  probably  is  intended  to  present 
It  from  a  different  angle.  It  overlooks,  aa 
we  think,  the  influence  which  rightly  must 
be  given  to  the  context,  and  also  the  mani- 
fest inaptness  of  the  term  to  express  the 
thought  suggeated.  When  one  spasks  of  a 
sale  or  Jlnol  disposition  of  property,  he 
means  by  final  disposition  an  act  having 
substantially  the  effect  of  a  sale, — a  tranafer 
of  ownership  and  control  from  one  to  an> 
other, — and  especially  is  this  true  when  he 
is  referring  to  a  sale  or  final  disposition  in 
the  enforcement  of  a  lien.  We  regard  It 
as  entirely  clear  that  the  term  Is  so  used 
in  this  instance,  and  that  it  signifies  an 
sITirmatiTe  act  of  dispoBal,  not  a  mere 
lapse  of  time  which  leaves  the  lien  intact 
and  still  requiring  enforcement.  To  illus- 
trate, let  us  take  the  instance  ot  a  provi- 
sional attachment  of  real  property,  which 
Ihc  creditor  is  not  entitled  to  enforce  unleas 
be  sustains  the  demsnd  which  Is  the  subject 
[369]  of  the  principal  suit;  and  let  us  sup- 
pose that  the  debtor  defends  agalnat  the  de- 
mand, and  that  the  suit  la  pending  and  nn- 
determined  four  months  after  the  levy.  Of 
course,  an  adjudication  in  bankruptcy  up- 
on a  petition  filed  thereafter  would  not 
disturb  the  attachment.  But  eonid  tt  bo 
said  that  the  property  attached  was  finally 
disposed  of  at  the  end  ot  the  four  monthsT 
An  affirmative  answer  seems  quite  inad- 
missible. 

We  conclude  that  both  of  the  qneatlona 
propounded  by  the'  drcnit  court  of  appeals 
should  be  resolved  in  the  negative. 

As  shown  by  the  reported  casoa,  aome 
diversity  ot  opinion  has  arisen  in  other 
Federal  eonrta  In  disposing  ot  similar 
questions  (Re  Rome  Planing  Mill,  B6  Fed. 
812,  eiS;  Re  Vastbinder,  1Z6  Fed.  417,  4S0; 
Re  Tupper,  103  Fed.  766,  770;  Re  Windt, 
177  Fed.  684,  5B9;  Re  Cratts-Riordon  Shoe 
Co.  ISS  Fed.  081,  034;  Folger  v.  Putnam, 
114  C.  C.  A.  S13,  194  Fed.  708,  787;  Ra 
Truitt,  203  Fed.  660,  GS4),  and  ao  we  deem 
it  wen  to  observe  that  the  conclusion  here 
stated  haa  been  reached  only  after  full  oon- 
sideration  of  thoae  eases. 

Queationa  anawarcd  «H«.? 
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APPEAL  from  the  District  Conrt  of  Utt 
United  States  for  tLe  Southern  Diitiict 
of  MisBiisippi  to  rcvietv  a  decree  which  di*- 
missed  the  bill  in  a  suit  to  annul  judgment! 
in  eminent  domain  proceedings,  u  unnut- 
ing  to  clouds  on  title.     Reversed. 

The  facts  are  stated  in  the  opinton. 

Ut.  Gregor;  L.  Smith  argued  the  eauM, 
and,  with  Mr.  Henry  L.  Stone,  filed  » 
brief  for  appellant: 

The  judgments  complained  of  operate  to 
subject  complainant's  right  of  way  to  the 
use  of  defendant,  and  the  only  way  of  test- 
ing their  validity  is  b;  a  hill  in  equity, 
such  aa  that  Sled  in  this  case. 

Vinegar  Bend  Lumlwr  Co.  *.  Oak  Grove 
&  O.  R.  Co.  SQ  Miss.  84,  43  8o.  292. 

When  the  suit  is  between  citizens  of  dif- 
ferent states,  and  is  to  establish  a  claim 
to,  or  to  remove  encumbrances  or  cloudi 
from,  property,  it  is  properly  brou^t  ia 
the  United  States  judicial  district  when 
the  property  is  situated. 

Dick  V.  Foraker,  166  U.  S.  404,  39  L. 
ed.  201,  16  Sup.  Ct.  Rep.  124;  Jellenik  v. 
Huron  Copper  Min.  Co.  177  U.  S.  9,  44  L. 
ed.  650,  20  Sup.  Ct  Rep,  659. 

Every  right  to  or  interest  in  land,  granted 
to  the  diminution  of  the  value  of  the  land, 
but  consistent  with  the  passage  of  the  fee 
of  it  by  a  conveyance,  is  an  encumbrance 
upon  the  land. 

Farrington  v.  Tourtelott,  39  Fed.  739: 
Oman  v.  Bedford-Bowling  Green  Stone  Co. 
67  C.  C.  A.  190,  134  Fed.  65;  4  Words  It 
Phrases,  pp.  3619,  3522. 

The  general,  but  not  universal,  rule,  it 
that  equity  will  not  entertain  a  bill  to  can- 
cel, as  a  cloud  upon  the  title  to  real  estate, 
an  instrument  void  on  its  face.  In  some 
jurisdictions  the  rule  does  not  apply  to 
cases  where  it  requires  l^al  learning  and 
acumen  to  determine  whether  the  instru- 
ment ia  valid  or  void  upon  its  face. 

Merchants'  Bank  v.  Evans,  Bl  Mo.  SSt: 
Poiliham  v.  Reveley,  181  Mo.  622.  81  a  W. 
182;  Center  Creek  Min.  Co.  t.  Coyne,  1<4 
llo.  App.  402,  147  8.  W.  148;  Perkins  v. 
Baer,  96  Ho.  App.  70,  68  S.  W.  930;  Verdin 
V.  St.  Lotils,  131  Ho.  26,  33  8.  W.  480,  » 


<Sm  &  C.  Reporter's  ed.  300-380.) 

Federal  oonrta  —  terrllorlal  farisdio- 
tlon  —  salts  to  remove  aloud  ou  title. 

1.  Suits  to  remove  clouds  on  title,  when 
founded  upon  the  remedial  statutes  of  the 
Mveral  states,  as  well  as  when  resting  upon 
catabliah^  usages  and  practices  in  equity, 
Are  embraced  by  the  provision  of  the  Judi- 
cial Code,  I  fi7,  which  authorises  the  exer- 
ei*e  of  jurisdiction  by  Federal  district 
courts  over  nonresident  defendants,  in  suits 
to  enforce  any  legal  or  equitable  lien  upon, 
or  claim  to,  or  to  remove  any  encumbrance 
or  lien  or  cloud  upon  the  title  to,  real  or 
personal  property  within  the  district  where 
such  suit  is  brought. 

[For  other  eswa,  see  Caorts.  V.  c,  T,  a,  tn  Dl- 
Cest  Sap.  Ct.   1008.] 

Pederal  courta  —  lerrltorlal  Jurisdic- 
tion —  snlta  to  remove  clond  on  title. 

2.  A  suit  by  a  Kentucky  railway  company 
seeking  to  annul  judgments  of  special  courts 
of  eminent  domain,  purporting  to  condemn 
portions  of  its  right  of  way  in  the  state  of 
Mississippi  for  the  use  of  a  New  York  tele- 
graph company,  upon  the  ground  that  they 
are  clearly  invalid  under  the  local  law,  and 

Sierate  to  becloud  the  railway  company's 
tie,  is  a  suit  to  remove  a  "cloud  upon  the 
title,"  within  the  meaning  of  the  Judicial 
Code,  i  67,  authorising  the  exercise  of  juris- 
diction by  Federal  district  courta  as  to  the 
property  of  nonresident  defendants,  and  is 
therefore  justiciable  in  the  Federal  district 
court  of  the  district  wherein  the  property 
is  located,  even  though  the  judgments  are 
void  upon  their  face,  if  the  attack  upon 
them  in  the  hill  is  well  founded,  where,  un- 
der the  local  law  as  construed  by  the  state 
courts,  the  rightfnl  owner  of  real  property 
within  the  sUite  may  maintain  a  suit  to 
dilipel  a  cloud  cast  upon  his  title  by  an 
invalid  deed  or  other  instrument,  even 
Uiougb  it  he  one  which,  when  tested  by  ap- 

Elicable  legal  principles,  ia  void  upon  its 
ice,  and  may  challenge  the  judgment  of  a 
special  court  of  eminent  domain  by  a  bill  in 
equity,  dpon  the  ground  that  the  condemna- 
tion IS  not  for  a  public  use,  which  is  one  of 
the  grounds  upon  which  the  judgments  arc 
challenged  in  the  present  case. 
[For  otlier  eases,  see  Coarta,  T.  c,  T,  a,  in  Dl- 
CSM   Bap.  Ct.    1908.] 


[No.  337.] 

Note. — On  the  effect  of  state  statutes  on 
Federal  jurisdiction  of  suit  to  remove  cloud 
on  title — see  note  to  Whllehouse  t.  Jones, 
12  L.R.A.(N.S.)  67. 

On  the  adoption  by  Federal  courts  of 
ranedies  created  by  state  statutes — see  note 
to  Leightoa  v.  Young,  18  L.R.A.  260. 

On  proper  Federal  district  for  suit — see 
note  to  Eoberte  v.  Lewis,  30  L.  ed.  U.  B. 
S70. 
MMBS 


Id  other  Jurisdictions  the  rala  b  re- 
pudiated entirely. 

Bcofleld  ▼.  Lansing,  17  Uleh.  437;  Day 
Land  &  Cattle  Co.  v.  SUte.  08  Tex.  620, 1 
S.  W.  806;  3  Pom.  Eq.  Jur.  |  1300. 

In  other  jurisdictions,  the  rule  i*  Amaftt 
by  statute,  and  this  is  true  of  the  state  tt 
Mississippi. 

B<«ert  v.  Elisabeth,  t7  N.  J.  Bq.  Effi 
1>4  V.  1. 


19U. 
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Cook  ▼.  Fiiley,  61  Miu.  1;  People's  Bank 
▼.  Wert,  67  HisL  TZQ,  8  l-H  *  727,  7  So. 
S16;  UTirley  v.  UissisBippi  Levee  Comn.  76 
HiM.  141,  23  So.  660;  Gunbrell  Lumber  Co. 
T.  SvatogK  Lumber  Co.  S7  Hiw.  7T3,  40  So. 
486. 

Where  the  atatuta  ol  the  state  anthoriM* 
the  caneelatioD  of  aa  instnimeiit  void  on 
ite  face,  the  Federal  courts  nUl  ealoroe  the 
right  so  given. 

IUtiioUs  *.  First  MaL  Bank,  112  U.  S. 
405,  28  L.  «d.  733,  6  Sup.  Ct.  Rep.  213; 
Cowler  *.  Nortberu  P.  R.  Co.  ISQ  U.  B.  GS3, 
40  L.  ed.  267,  16  Sup.  CL  Rep.  127 ;  Bc-riae 
V.  Loa  Angeles,  202  U.  8.  333,  50  L.  ed. 
1063,  26  Bup.  Ct.  Rep.  662;  Cbspumn  v. 
Brewer,  114  U.  8.  16S,  29  L.  ed.  83,  5  Sup. 
Ct  Hep.  708;  More  v.  SUinbach,  127  U.  S. 
70,  32  L.  ed.  Bl,  8  Sup.  Ct.  Rep.  10G7. 

Upon  a  motion  to  dismisB  for  wsnt  of 
jurisdiction,  the  court  will  only  cona/der 
the  relief  sought,  and  not  whether  the  al- 
legations of  the  bill  entitled  the  complain- 
ant to  such  relief. 

Citizens'  Sav.  A  T.  Co.  v.  Illinois  C.  R. 
Co.  205  U.  B.  46,  61  L.  ed.  703,  27  Sup. 
Ct.  Rep.  42S;  WL'Btcrn  Loan  k  Sav.  Co.  v. 
ButU  i.  B.  Consol.  Llin.  Co.  210  U.  S.  3<S», 
52  L.  ed.  1101,  28  Sup.  Ct.  Hep.  720;  Tt-xaa 
Co.  V.  Central  Fuel  Oil  Co.  114  C.  C.  A. 
21,  1S4  Fed.  fl. 

Where  one  to  whom  the  power  of  eminent 
domain  has  been  delegated  threatens  to  make 
a  permanent  appropriation  of  property  in 
ezcesa  of  the  power  grauted,  or  without 
complying  with  the  conditions  upon  which 
the  power  is  granted,  a  court  of  equitjr  will 
prevent  the  threatened  wrong,  without  re- 
gard to  the  question  of  the  irreparable  dam- 

Hurley  v.  MisalBBippi  Levee  Comrs.  70 
Miss.  141,  23  So.  680;  Cojiadian  P.  B.  Co. 
v.  Moosehead  Telepb.  Co.  106  Me.  303,  20 
L.R.A.<N.S.)  703,  76  Atl.  835,  20  Ann.  Cas. 
721 ;  Hyde  v.  Uimiesota,  D.  &  P.  R.  Co.  24 
S.  D.  386,  123  N.  W.  849;  Spurlock  v.  Dor- 
nan,  182  Mo.  S42,  SI  8.  W.  412. 

For  the  pnrpose  of  Federal  jurisdiction, 
the  averments  of  the  bill  aa  to  tlie  value  of 
the  property  in  controversy  will  be  accepted, 
unless,  upon  the  face  of  the  bill,  the  aver- 
ments are  manifestly  false,  or  unless  they 
•re  tested  by  proper  motion  based  upon  n 
ehargs  of  fraud  upon  the  jurisdiction  of  the 
court. 

Smithers  t.  Smith,  204  U.  B.  642,  61  L. 
•d.  «60,  27  Sup.  Ct.  Rep.  207. 

itr,  Rvab  Taggart  argued  the  cause, 
•nd,  with  Hesara.  J.  B.  Harris  and  George 
H.  Fearons,  Bled  a  brief  (or  appellee: 

Section  07  of  the  Judicial  Code  of  the 
Dnitod  States,  under  which  the  bill  was 
admittedly  drawn,  localiidng  eertaln  ao- 
§9^90. 


tions,  restricted  those  actions  to  suits  to 
enforce  liena  upon  or  clainu  to  property, 
or  to  i«moTe  encumbrances  or  liens  or 
clonda  npon  title;  what  constitutes  clouds 
upcm  title  has  a  wall  settled  and  defined 
legal  meaning  and  signification;  an  instru- 
ment v<4d  on  its  face,  as  shown  by  the  bill 
of  complaint,  constitutes  no  cload,  and  in 
■uch  a  case  a  eonrt  of  equity  has  no  juris- 
diction. 

Peirsoll  V.  Elliott,  6  Pet.  96,  8  L.  od. 
332;  Devine  v.  Los  Angelea,  202  U.  B.  313, 
GO  L.  ed.  1043,  26  Sup.  Ct.  Rap.  662;  Phelps 
V.  Harris,  101  U.  S.  370,  26  L.  ed.  866; 
MackaU  v.  Casilear,  137  U.  S.  656,  S4  L. 
ed.  776,  II  Bup.  Ct  Rep.  178;  Lyon  *. 
Alley,  130  U.  S.  177,  3S  L.  ed.  899,  0  Sup. 
Ct.  Rep.  480;  Uannewinkle  t.  Georgetown, 
15  WaU.  547,  21  L.  ed.  231. 

There  ia  nothing  in  the  Mississippi  casta 
which  indicates  any  purpose  to  abrogate  or 
depart  from  the  general  rule. 

Boyd  v.  Thornton,  13  Smedea  A  M.  344; 
Huntington  v.  Allen,  44  Miss.  654;  Car- 
lisle T.  Tindsll,  49  Hiss.  233;  Phelps  v. 
Harru,  61  Miss.  703;  Eielle  t.  Parker,  41 
Miss.  62ft;  Memphis  &  C.  R.  Co.  v.  Neigh- 
bors, 51  MisB.  412;  Orimn  v.  Harrison,  62 
Miss.  824;  Hart  v.  Bloomfield,  ««  Miss. 
100,  S  So.  620;  WilkinsoD  v.  Hillar,  71 
Mias.  678,  14  So.  442;  Jones  t.  Rogers, 
86  Miss.  820,88  So.  742. 

Conferring  jurisdiction  npon  the  Federal 
court  is  one  thing,  while  the  Federal  court 
administering  certain  relief  in  cases  where 
it  has  jurisdiction  is  quite  another.  Tha 
bill  in  this  case  cannot  be  maintained  un- 
less it  is  held  that  the  state  statute  has  en-' 
larged  origins!  jurisdiction  upon  the  Fed- 
eral court  to  the  aame  extent  that  the  juris- 
diction of  the  itate  oourt  waa  enlarged. 
The  Federal  court,  as  euoh,  haa  jurisdic- 
tion of  bills  to  remove  clouds  from  title; 
that,  however,  la  determined  not  by  any 
atata  statute,  but  by  the  general  rules  of 
equity  jurisprudence  and  Federal  statutes. 
Under  the  state  statute  the  state  court  haa 
jurisdiction  in  cases  where  the  owner  of 
property  is  out  of  possession;  the  Federal 
court  has  not  (Whitehead  t.  Bhattuck,  138 
U.  S.  140,  34  L.  ed.  873,  11  Bnp.  Ct,  Rep. 
276).  Under  tha  stata  atatuta  the  stata 
court  has  jurisdiction  of  a  bill  where  the 
adverse  claim  consista  of  threata  or  mere 
verbal  assertions  of  ownership;  the  F^- 
eral  court  has  not  (Derine  t,  Loa  Angelea, 
202  U.  S.  385,  00  L.  ed.  1064,  2«  Sup.  CL 
Rep.  058).  Under  the  state  ststute,  if  cUim 
of  oounsel  is  correct,  the  state  court  can 
entertain  a  bill  to  cancel  as  clouds  npon 
title  sn  Inatrument  void  npon  ite  face;  the 
Federal  court  cannot  (Ibid.;  Pelraoll  t.  Bl- 
\\att,  0  P«t-  OS,  8  L.  ed.  332 ;  Ewing  t,  Sfe 
I^is,  8  WaU.  4U,  18  L.  ad.  a&Ti  Hanna- 
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winkle  «.  Qeorgetown,  IB  WaII.  547,  21  L. 
cd.  Z31;  Plielp«  T.  Hwrli,  101  U.  B.  370, 
ESL.ed.8SG;  lUckall  t.  Cuilcftr,  137 
U.  S.  EE8,  34  I.  ed.  776,  11  Sup.  Ct.  Bap. 
178;  l.joa  T.  Allcf,  130  U.  8.  17T,  32  L.  ad. 
8S9,  9  Sop.  Ct.  Bep.  480). 

[871]  Mr.  Justice  Van  De*«iiter  deliv- 
ered the  opinion  of  tlie  court: 

Bj  a  bill  in  equit;  exhibited  in  the  dii- 
triet  court,  the  appelhuit  seelce  the  annul- 
ment of  three  judgment*  of  special  courts 
of  eminent  domain  in  Harrieon,  JsclcBon, 
and  HaiMOck  counties,  Uisaiuippi,  pur- 
porting to  condemn  portions  of  its  right  ot 
waj  in  those  counties  for  the  uie  of  the 
appellee.  According  to  the  allegationB  of 
the  bill,  when  given  the  effect  that  must 
b«  given  to  tliem  for  present  purposes,  the 
enae  la  this;  The  appellant  has  a  fee- 
simple  title  to  the  land  constituting  the 
Tight  of  way,  and  is  in  possession,  and  the 
appellee  is  asserting  a  right  to  eubject  por- 
tions of  the  right  of  wa^  to  its  use  under 
tbe  three  judgments  recentlj  obtained.  The 
appellant  insists,  for  various  reasons  fullf 
set  forth,  that  the  judgments  were  procured 
and  rendered  in  such  disregard  of  ap- 
plicable local  laws  as  to  be  clearly  in- 
valid, and  that  they-  operate  to  becloud  its 
title.  The  matter  in  controversy  esceeda, 
excluaive  of  interest  and  costs,  the  sum  or 
value  ot  13,000,  the  right  of  way  is  within 
the  district  in  which  the  bill  was  filed,  and 
the  appellant  and  appellee  are,  respective- 
ly, Kentucky  and  New  York  corporations. 
The  prayer  of  the  bill  is,  that  the  judg- 
ments he  held  null  and  void  and  tbe  ap- 
pellee enjoined  from  aercisiug  or  assert- 
ing any  right  under  thf>m.  Appearing 
specially  for  the  purpose,  the  appellee  ob- 
jected to  the  district  courf*  jurisdiction, 
upon  the  ground  that  neither  of  tbe  parties 
was  a  resident  of  that  district,  and  that 
the  suit  was  not  one  that  could  be  brought 
in  a  district  other  than  that  of  the  resi- 
dence of  one  of  them  without  the  appel- 
lee's consent.  Tbe  court  sustained  the  ob- 
jeetion,  diamissed  the  bill,  and  allowed  this 
direct  appeal  under  |  23B  ot  the  Judicial 
Code.  [36  SUt  at  L.  11G7,  chap.  231,  U. 
B.  Comp.  SUt.  Supp.   leil,  p.  228.] 

We  are  only  concerned  with  tbe  juris- 
diction of  the  district  court  aa  a  Federal 
court;  that  is,  with  its  power  to  entertain 
the  suit  under  the  lawa  ot  the  United 
StatM.  [8TS]  Fore  Btver  Shipbuilding  Co. 
V.  Hagg,  SIB  U.  S.  17S,  S6  L.  ed.  163, 31  Sup. 
Ct.  Bep.  18S;  United  SUtes  v.  Congress 
Constr.  Co.  22?  U.  S.  11)9.  S6  L.  ed.  163,  32 
Sup.  Ct.  Bep.  44;  Chase  v.  Wetilar,  223 
V.  8.  79,  S3,  50  L.  ed.  9M,  BOl,  32  Sup. 
Ct.  Rep.  esB.  Whether,  upon  the  showing 
in  the  biU,  tba  appellant  is  entitled  to  the 
ISft« 


relief  sought,  ia  not  a  jurisdictional  niiia 
tion  in  the  sense  ot  §  238,  and  is  not  befots 
US.  Smith  V.  McKay,  161  U.  S.  355,  40 
L.  ed.  731,  10  Sup.  Ct.  Rep.  4W);  CitiKns' 
Bav.  4  T.  Co.  T.  Illinois  C.  R.  Co.  206  U. 
B.  46,  58,  Gl'L.  ed.  703,  707,  27  Svp.  CL 
Rep.  425;  B.  J.  Darnell  v.  IlUnota  C  E. 
Co.  226  U.  B.  243,  50  L.  ed.  1072,  32  Snp. 
Ct.  Bep.   760. 

As  the  matter  In  controversy  is  of  the 
requisite  value  and  the  parties  are  dtinni 
of  different  states,  the  suit  maniteatly  is 
within  the  general  class  over  which  the 
district  courts  are  given  jurisdiction  by 
the  Judicial  Code,  |  24,  el.  1  [36  Stmt,  at 
L.  1091,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1351;  so  the  queation  for  deeiaioa 
is  whether  the  suit  Is  eognixabla  in  the 
palrtieular  district  coait  In  which  it  was 
brought. 

In  distributing  the  jnrisdletloB  eonferred 
in  ^neral  terms  upon  the  distiiet  eoorts, 
the  Code  declarea,  in  g  SI,  that,  "except 
as  provided  in  the  six  succeeding  sectiona, 
no  civil  suit  shall  be  brought  in  any  diatriet 
court  against  any  person  by  any  original 
process  or  proceeding  in  any  other  diatriet 
than  that  whereof  he  ia  an  inhabitant; 
but  where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  betwee* 
citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defemdmt.'' 
If  this  section  he  applicable  to  suits  which 
are  local  in  their  nature,  aa  welt  aa  to  and 
as  are  transitory  (as  to  which  see  Casey 
V.  Adams,  102  U.  S.  66,  26  L.  ed.  62; 
Qreeley  v.  Uwe,  166  U.  S.  68,  39  L.  ed. 
69,  IS  Sup.  Ct  Rep.  24;  Ellenwood  v. 
Marietta  Chair  Co.  158  U.  8.  lOS,  30  L.  ed. 
913,  IS  Sup.  Ct.  Rep.  771;  Kentncky  Coal 
Lands  Co.  v.  Mineral  Development  Co.  191 
Fed.  809,  015),  it  is  clear  that  the  dietrict 
court  In  which  the  suit  was  brought  can- 
not entertain  It,  unleaa  one  ot  tbe  six 
Buoeeeding  sections  provides  othetwie^  «r 
the  appellee  waives  its  personal  privilege 
of  being  sued  only  in  the  distriet  of  ita  or 
the  appellant's  residence.  Be  Moore,  20( 
U.  S.  400,  68  L  ed.  904,  28  Snp.  Ct.  Rep. 
685,  706,  14  Ann.  Caa.  1164;  [STS]  Wnt- 
em  Loan  &  Sav.  Co.  v.  Butte  A  B.  ConaoL 
Min.  Co.  210  U.  B.  368,  52  L.  ed.  1101,  88 
Sup.  Ct.  Rep.  720. 

The  appellant  relies  upon  |  57,  one  of  tks 
six  suceeeding  sections,  aa  adequately  ■■•■ 
tainlng  the  juriadictlaii.  This  aeetMB  reads 
as   follows: 

"When  in  any  suit  eammeBeed  im  aiy 
district  court  of  the  United  States  to  es- 
toree  any  legal  or  eqnltable  lien  npos  er 
claim  to,  or  to  remove  any  eDcnahraMS 
or  lien  or  eloud  upon  the  title  to  rcsl  «r 
personal  property  withia  the  diatariet  lAae 
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■neli  mit  !■  brought,  one  or  more  of  tlie 
defenduita  tberdn  abaJl  not  b«  an  In- 
habitant of  or  found  within  the  said  dia- 
triot,  or  ahall  not  Toluntarily  appear  there- 
to, it  iball  be  lawful  for  the  court  to  make 
an  order  directing  sueh  absent  defendant 
or  defendanta  to  appear,  plead,  answer,  or 
demur  by  a  day  certain  to  be  deiignated, 
which  order  ahall  be  served  on  ench  absent 
defendant  or  defendants,  if  practicable, 
wherever  found,  and  also  upon  the  person 
or  peraona  In  poaseuion  or  charge  of  said 
property,  if  any  there  be;  or  where  such 
personal  service  upon  auch  abaent  defend- 
ant or  defendants  is  not  practicable,  auch 
order  shall  be  publiahed  in  such  manner  as 
the  court  may  direct,  not  leas  than  once  a 
week  for  six  consecutiTe  weelcs.  In  ease 
such  absent  defendanta  shall  not  appear, 
plead,  answer,  or  demur  within  the  time  so 
limited,  or  within  some  further  time,  to  l» 
allowed  by  the  court,  in  its  discretion,  and 
upon  proof  of  the  service  or  publication  of 
•aid  order  and  of  the  performance  of  the 
directions  contained  in  the  same,  it  shall 
b«  lawful  for  the  court  to  entertain  jurii- 
dietion,  and  proceed  to  the  hearing  and 
adjudication  of  such  suit  in  the  same  man- 
ner aa  if  such  abaent  defendant  bad  been 
served  with  procees  within  the  said  dia- 
irict;  but  aaid  adjudication  shall,  aa  re- 
gards said  abaent  defendant  or  defendants 
without  appearance,  affect  only  the  prop- 
erty which  shall  have  been  the  subject  of 
the  suit  and  under  the  jurisdiction  of  the 
court  therein,  within  such  district;  and 
when  a  part  of  the  said  real  or  personal 
property  [374]  agsinst  which  such  procead- 
iogs  shall  be  taken  shall  be  within  another 
district,  but  within  the  same  state,  such  suit 
may  ie  brought  in  either  district  in  said 
state:  Provided,  however.  That  any  defend- 
ant or  defendanta  not  actually  personally 
notified  aa  above  provided  may,  at  any  time 
within  one  year  after  final  judgment  in 
any  suit  mentioned  in  this  section,  enter 
his  appearance  in  said  suit  in  said  district 
court,  and  thereupon  the  said  court  shall 
make  an  order  setting  aside  the  judgment 
therein  and  permitting  said  defendant  or 
defendanta  to  plead  therein  on  payment  by 
him  or  them  of  such  costs  as  the  court 
shall  deem  just;  and  thereupon  said  suit 
^all  be  procMded  with  to  final  judgment 
according  to  law." 

It  will  be  perceived  that  this  section  not 
only  plainly  contemplates  that  a  suit  "to 
remove  any  encumbrance,  lien,  or  cloud 
upon  the  title  to  real  or  personal  property" 
ahall  be  eoginizable  in  the  district  court  of 
the  district  wherein  the  property  is  located, 
but  expresaly  providea  for  notifying  the 
defendant  by  personal  service  outaide  the 
district,  and,  If  that  be  impraetieabla,  ]tj 


publication.  The  section  haa  been  several 
times  considered  by  thia  court,  and,  nnlcaa 
there  be  merit  in  an  objection  yet  to  bt 
noticed,  the  decisions  leave  no  doubt  of  ita 
applicability  to  the  preaent  suit,  even 
though  both  parties  reside  outside  the  dis- 
trict Greeley  v.  Lowe,  15S  U;  6.  GS,  30 
L.  ed.  B9,  IG  Snp.  Ct.  Rep.  24;  Dick  t. 
Foraker,  IBS  U.  B.  404,  3S  L.  ed.  201,  IS 
Sup.  Ct  Hep.  124;  Jellenik  t.  Huron  Cop. 
per  Min.  Co.  177  U.  S.  1,  44  L.  ed.  M7,  20 
Sup.  Ct  Bep.  SGO;  Citisens'  Sav.  ft  T.  Co. 
V.  IllinoU  C.  R.  Co.  206  U.  S.  4S,  SI  L.  ed. 
703,  27  Snp.  Ct  Rep.  426;  Chase  v.  WeU- 
lar,  226  U.  S.  79,  60  L.  ed.  990,  32  Sup. 
Ct.  Rep.  669. 

The  appellee,  after  asserting  that  each 
of  the  judgmenta  is  void  upon  ita  face  U 
the  attack  upon  it  in  the  bill  la  well  taken, 
calls  attention  to  the  general  rule  that 
a  bill  in  equity  does  not  lie  to  cancel,  as 
a  cloud  upon  title,  a  eonveyanoe  or  inatni- 
ment  that  ia  void  upon  its  face,  and  then 
inaista  that  §  67  must  be  regarded  aa  adopt- 
ed in  the  light  of  that  rule,  and  aa  not  in- 
tended to  displace  it,  or  to  embrace  a  suit 
brought  in  opposition  to  it  The  difficulty 
[375]  with  this  contention  is  that  it  seeks 
to  make  the  usages  of  eourta  of  equity  the 
sole  test  of  what  constitutes  a  cloud  upon 
title,  so  aa  to  bring  a  suit  to  remove  it 
within  the  operation  of  |  67,  and  disre- 
gards the  bearing  which  the  state  law 
rightly  haa  upon  the  question.  As  long 
ago  as  1939  this  court  had  occaaion,  in 
CUrk  V.  Smith,  13  Pet  106,  10  L.  ed.  1£3, 
to  consider  whether  a  Federal  court  sitting 
in  the  state  of  Kentucky  could  entertain 
a  suit  to  remove  a  cloud  from  the  title  to 
real  property  in  that  state  where  the  right 
to  such  relief  depended  upon  a  remedial 
statute  of  the  state;  and  in  the  opinion, 
which  fully  sustained  the  jurisdiction,  the 
court  pointed  out  that  the  nature  of  the 
right  was  such  that  it  could  only  be  en- 
forced in  a  court  of  equity,  and  then  said 
(p.  203):  'Kentucky  boa  the  undoubted 
power  to  regulate  and  protect  individual 
rights  to  her  soil,  and  to  declare  what  shall 
form  a  cloud  on  titles;  and  having  so  de- 
cUred,  the  courts  of  the  United  States,  by 
removing  sueh  clouds,  are  only  applying 
an  old  practice  to  a  new  equity  created  by 
the  legislature.  .  .  .  The  state  legl*- 
latures  certainly  have  no  authority  to  pre- 
scribe the  forms  and  modes  of  proceeding 
in  the  eourta  of  the  United  Statea;  but 
having  created  a  right  and  at  the  same 
time  prescribej  thri  remedy  to  enforce  it, 
11  the  remedy  prescribed  Is  substantiaUy 
consistent  with  the  ordinary  modes  of  pro- 
ceeding on  the  chancery  side  of  the  Federal 
courts,  no  reason  exists  why  it  should  not 
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tiM  (tato  eourtj;  on  tlia  contruT,  propriety 
uid  conTCDimaa  nggMt  tlwt  the  practice 
ihonld  not  nwteruillj  differ,  where  tltlei 
to  land*  are  the  mbjecta  ot  iDToUgatioii. 
Aad  mcb  U  the  coiutant  conrM  of  the 
Federal  eourta."  The  principle  of  that 
4eciaioB  haa  been  reafflrmed  and  applied  in 
man;  case*,  one  being  Reynoldi  t.  Tint 
Nat.  Bank,  112  U.  S.  405,  28  L.  ed.  733, 
B  Sup.  Ct.  Rtp.  213.  It  waa  a  auit  In  the 
elrouit  court  for  tiie  diatriot  of  Indiana  to 
remove  a  cloud  from  Utle  in  virtue  of  a 
•tatute  of  that  atate,  and  the  objection 
waa  interposed  that  the  deed  sought  to  be 
[376]  canceled  was  void  upon  ita  tac«,  and 
therefore  afforded  no  basis  for  fnch  a  suit  in 
tk  Federal  court.  But  this  court  pronounced 
the  objection  untenable,  eaTinn  (p.  410): 
"While,  therefore,  the  courts  of  equity  may 
ha<re  generally  adopted  the  rule  that  • 
deed,  void  upon  ita  face,  does  not  cast  a 
cloud  upon  the  title  which  a  court  of 
equity  would  undertake  to  remove,  we  may 
yet  look  to  the  legiBlatlon  of  the  state  in 
which  the  court  sits  to  ascertain  what  con- 
atitutcB  a  cloud  upon  the  title,  and  what 
the  state  laws  declare  to  be  nch,  the  courts 
of  the  United  States,  eitting  In  equity,  have 
jurisdiction  to  remove."  Citing  Clark  v. 
Smith,  supra.  See  also  Cowley  v.  Northern 
P.  B.  Co.  16»  U.  B.  Ge9,  082,  40  L.  ed.  S83, 
868,  IS  Bnp.  Ct.  Rep.  127.  There  are  many 
state  statutes  of  this  type,  and  our  deci- 
sions show  that  their  enforcement  in  the 
Federal  courts  Is  subject  to  but  three  re- 
strictions: 1.  The  case  must  be  within 
the  general  elasi  over  which  thoae  courts 
are  given  jurisdiction.  2.  A  suit  in  equity 
does  not  lie  In  those  courts  where  there  is 


commingling  of  l^al  and  equitable  rem- 
edies, or  Bubetitutton  of  the  Utter  tor  the 
formsr,  whereby  the  constitutional  right  of 
trial  by  jury  in  actions  at  law  is  defeated. 
Judicial  Code,  |f  24  (el.  1)  and  2GT; 
Whitehead  v.  Shattuck,  188  D.  8.  146,  152, 
IH,  34  L.  ed.  873,  874,  876,  11  Sup.  CL 
Rep.  279;  Qreeley  v.  Lowe,  IGfi  U.  8.  SB, 
TS,  30  L.  ed.  69,  76,  IS  Sup.  CL  Rep.  24; 
Wehnnan  v.  Conklin,  155  U.  S.  314,  323, 
89  L.  ed.  167,  17S,  IS  Bup.  Ct.  Bep.  12D; 
Lawwm  v.  United  BUtcs  Min.  Co.  207  U. 
8.  1,  »,  52  L.  ed.  65,  73,  28  Sup.  CL  Rep. 
15. 

We  eonclud*  that  the  provision  in  |  57 
of  the  Judicial  Code,  respecting  luits  to 
rmnove  clouds  fnnn  titles  waa  intended  to 
embrace,  and  doe*  embracev  suits  of  that 
lutture  when  founded  upon  the  remedial 
itatutei  of  the  samral  states,  w  well  aa 
whan  resting  upon  established  usages  and 
praotiea  In  equity. 

The  stats  at  UlMiaaippl  has  nA  •  atst- 
IMt 


utc.  Code  of  1906.  |  550.  Althaagh  orif 
inally  more  restricted  [  Hutchinson's  Oodti 
p.  773i  Bev.  Code  1857,  p.  541,  art.  t), 
it  has  read  as  follows  since  1871  (Bof. 
Code  1S7I,  I  976)  : 

[877]  "When  a  perscm,  not  the  rightful 
owner  of  any  real  estate,  shall  bave  aay 
conveyance  or  other  evidence  of  title  thereto^ 
or  shall  asaert  any  claim,  or  pretend  to  have 
any  right  or  title  thereto,  which  may  east 
doubt  or  suspicion  on  the  title  of  the  real 
owner,  such  real  owner  may  file  a  bill  in 
the  chancery  court  to  have  such  convvy- 
ance  or  other  evidence  or  claim  of  title 
canceled,  and  such  cloud,  doubt,  or  inspicioa 
removed  from  said  title,  whether  such  real 
owner  be  in  possession  or  not,  or  be  threat- 
ened to  be  disturbed  in  his  possession  or 
not,  and  whether  the  defendant  be  a  resi- 
dent of  this  Btato  or  noL" 

While  we  have  not  been  referred  to  ai^ 
decision  of  the  supreme  court  of  the  state 
passing  directly  upon  the  question  whetlicr 
a  conveyance  or  other  evidence  id  title 
void  upon  its  face  is  within  the  purview 
of  this  statute,  the  decisions  ol  that  coort 
brought  to  our  attention  show  that  it  has 
treatod  the  statute  as  embracing  convey- 
ances deeeiibe^  ss  "void,"  whether  the  in- 
valid!^ was  shown  upon  the  face  of  the 
instrument  being  left  uncertain  (Ectelle 
T.  Parker,  41  Miss.  620;  Wofford  t.  Buley, 
67  Mia*.  S39;  Drysdale  v.  Bilozi  Canning 
Co.  67  Miss.  534,  7  So.  0*1;  Preston  v. 
Banks,  71  Miss.  001,  14  So.  £68;  Wild- 
berger  v.  Puckett,  78  Uisa.  «50,  29  So. 
393)  ;  and  also  that  it  r^ards  the  statnts 
as  very  comprehensive  and  materially  «s- 
larging  exiBting  equitable  remedies.  la 
Huntington  v.  Allen,  44  Mis*.  OM,  682,  it 
was  said :  "Hie  statute  In  reference  to  tlw 
removal  of  clouds  from  title  cnlargea  the 
principle  upon  which  eourta  of  equi^  were 
accustomed  to  administer  relief.  It  la  very 
broad,  allowing  the  real  owner  in  all  csass 
to  Apply  for  the  cancelation  of  a  deed  or 
other  evidence  of  title  which  easte  a  elood 

suspicion  on  hi*  titles  .  .  .  The  terms 
used  in  the  statute,  expressive  of  the  scop* 
of  the  jurisdiction,  vie.,  'cloud,'  'doubt,' 
'suspicion,'  quite  distinctly  imp^  tha^t  the 
instrument  which  create*  them  i*  apparent 
rather  than  'real';  is  '•emblasee'  rather 
than  substance;  obscures  rather  than  [970] 
destroys  or  deteata."  In  Cook  t.  Friley,  61 
"  1,  4,  it  WW  further  said:  mw  slat- 
,  .  .  not  only  anthorins  the  real 
'  to  file  hii  bill  to  cancel  a  paper  titH 
but  also  to   remove   the  cloud,  donbti  or 

ipicion   whioh   may   spring  from   the  i» 

lion  of  claim,  or  pretense  of  right  or 
title  thereto  by  the  defendant,  who,  with- 
out any  muniment  of  title,  may  assert  a 
«laim  or  pretend  to  have  right  or  titk^ 
'■-•  V.  S. 
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Tlw  pnrpa«e  wmi  to  give  tlie  n»\  own 
nmedy  mgainst  ooe  who  a«MrU  kny  elBim 
<w  prctendB  to  hAve  an;  right  or  title 
■ncli  owner*!  Und,  in  aiuilogy  to  th«  right 
of  ftotioii  bj  the  cajion  law  for  jactitation 
of  marriage.  The  real  owner  i»  entitled 
ia  yioteetiui  againet  Jactitation  of  title  lo 
the  diaparagement  of  hia  real  ownership. 
He  may  bring  into  court  one  who  aaaerta 
aof  claim  or  pretenda  to  have  any  right 
or  title  to  hia  land,  and  require  him  to 
vindicate  hia  claim,  or  lubmit  to  ita  tx- 
tinguiihment  bj  decree  of  the  court."  And 
in  Peopk'a  Bank  v.  Weat,  87  Miit.  729, 
740,  8  LJ(jL  727,  7  So.  S13,  the  court  con- 
cluded its  opinion  witb  the  statement: 
*^e  know  of  no  line  by  which  the  Juria- 
dietion  of  the  court  ia  limited  other  than 
that  preacribed  bj  the  law  which  oonfen 
iL  When  th«  complainant  ahowa  a  perfect 
title,  legal  or  equitable,  and  the  title  of 
the  defendant  i«  shown  to  be  invalid,  it  la. 
In  the  nature  of  things,  a  cloud  upon  the 
title  of  eomplainant,  and  should  be  can- 
oeled." 

In  view  of  theae  decisions,  we  think  the 
atatiita  must  be  regarded  as  entitling  the 
rightful  owner  of  real  property  in  the  state 
to  maintain  a  suit  to  diBpel  a  cloud  caat 
npon  his  title  hj  an  invalid  deed  or  other 
Inatrnment,  even  though  it  be  one  which, 
when  tested  b;  applicable  l^al  prlnciplea, 
ia  void  upon  Ita  face. 

The  Judgments  sought  to  be  canceled  aa 
clonda  npon  the  appellant'a  title  wera 
rendered  hj  special  oourts  of  eminent  do- 
main, each  composed  of  a  justice  of  the 
peace  and  a  Jurj.  According  to  the  stat- 
ute oontrolling  such  proceedings  (Miss. 
Code  1906,  chap.  43)  the  special  court  is 
not  [379]  permitted  to  quash  or  dismiss  the 
proceeding  for  want  of  jurisdiction  or  tor 
anj  other  reason,  or  to  inquire  whether  Hie 
applieant  has  a  right  to  condemn,  or  wheth- 
«r  the  contemplated  use  is  public,  hut  "must 
proceed  with  the  condemnation"  (||  18S2, 
ISU,  IBeS)  ;  and,  while  an  appeal  lies  to 
the  cirenit  court,  a  supersedeas  is  not  per- 
mitted, and  upon  the  appeal  the  circuit 
court  la  restricted,  Uce  the  special  court, 
to  an  ascertainment  of  the  compensation 
to  be  paid  to  the  owner  (|  18T1).  A  form 
of  judgment  is  prescribed,  which  contains 
blanks  for  a  deacription  irf  the  property 
and  a  recital  of  the  compensation  awarded, 
and  then  deelarea;  "Vow,  upon  payment 
of  the  said  award,  applicant  can  enter  upon 
and  take  poaeesslon  of  the  said  property, 
and  appropriate  it  to  pnblio  use,  as  prayed 
tpt  In  the  application"  (|  1867].  An  af- 
flrmatlve  provision  to  the  same  effect  also 
spears  in  the  statute  (|  1668).  Consider- 
ing these  statutory  provisions  and  |  17  of 
the  state  Constitution,  which  declarea  that 
»S  L.  ed.  ( 


the  question  whether  the  condemnation  ia 
for  a  public  use  shall  be  a  judicial  ques- 
tion, the  auprone  court  of  the  state  holda 
that  "the  only  queotion  which  can  be  raised 
in  the  eminent  domain  court,  iCnd  the  only 
jurisdiction  confided  to  it,  ia  the  Jurisdic- 
tion to  ascertain  the  amount  of  damage  sus- 
tained by  the  party  whose  lands  are  sought 
to  be  taken;"  that  "a  new  lasue,  involving 
a  new  question  and  new  pleadings,  cannot 
be  raised  In  the  appellate  tribunal,  that  la 
to  aay,  in  the  circuit  court;**  that  the  owner 
"may  litigate  the  right  to  take  his  property 
at  any  time  before  acceptance  of  the  com- 
pensation, or  before  the  waiver  of  his  right 
to  have  the  question  of  the'  use  judicially 
det^^nined;"  that  "neither  the  Constitution 
nor  the  laws  of  tbe  state  provide  any  par- 
ticular tribunal  in  which  this  question  shall 
be 'determined,  nor  Is  it  a  nutter  of  any 
particular  concern  in  what  oourt  the  ques- 
tion shall  be  settled,  provided  it  be  deter- 
mined in  that  forum  which  is  capable  of  de- 
ciding it,"  and  that  the  [380]  appropriate 
mode  of  litigating  the  question  is  by  a  suit 
in  equity  challenging  the  right  of  the  oon- 
deronor  to  enter  under  the  Judgment  of  the 
court  of  eminent  domain.  Vinegar  Bend 
Lumber  Co.  v.  Oak  Grove  ft  0.  R.  Co.  89 
Miss.  S4,  43  So.  262.  Thus  it  will  be  per- 
ceived that  under  the  law  of  tbe  state,  as 
declared  by  its  court  of  last  reaort,  the 
judgment  of  a  special  court  of  eminent  do- 
main may  be  challenged  by  a  bill  in  equity 
upon  the  ground  that  the  condemnation  ia 
not  for  a  public  purpose.  This  being  so, 
and  the  elements  of  Federal  Juriadictim 
being  present,  the  litigation  may,  of  eonrae, 
be  had  in  ^  Federal  eonrt.  One  of  the 
grounds  upon  which  the  judgments  an 
challenged  in  the  preaent  bill  is  that  the 
condemnation  Is  not  tor  a  public  pnrpoea. 
If  this  ground  be  well  taken,  as  to  which 
we  intimate  no  opinion,  the  judgments  ap- 
parently confer  upon  Uie  appellee  a  right 
in  the  appellant'a  right  of  way  to  which 
the  appellee  ia  not  entitled. 

We  Gonelude  that  the  autt  is  one  to  re- 
move a  eloml  from  title  within  the  meaning 
of  I  S?  of  ths  Judicial  Code,  and  Is  cogni- 
zable in  the  court  below,  although  neither 
of  the  partiea  raaldea  In  that  district. 

Decras  reversed. 


8IUB  A.  On^SOH,  Appt, 

UNITKD  STATBBi 

(Bee  8.  0.  RqMtrter's  ed.  S80-4S4.) 

Appeal  —  rovlvw  of  taota  —  ooBCKmBt 
ftnOlBga  —  tatlmoDj  ttetoro  examlii^. 

The  r^  that  the  conenrrent  «ndiiB>«* 
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Cot.  ; 


two  Murta  upon  a  question  of  fact  ir  ~ 
be  diatnrbed  by  the  Fedenl  Supreme 
udIcm  deu'lj  shown  to  be  erroneous  i 
the  less  Applicable  becaiue  the  evideni 
taken  before  an  examiner. 

■  see  Appeal  and  Bitot, 


APPEAL  fTom  the  Uoited  Statca  C 
Court  of  ftppeala  for  the  Ninth  C 
to  review  a  decree  which  affirmed  a 
of  the  Circuit  Court  for  the  Eaaten 
trict  of  Washington,  in  favor  of  the  1 
States,  in  a  suit  to  cancel  a  patent  isn 
a  commutated  homestead  entry.     Afl 

See  same  case  below,  107  C.  C.  A.  68 
Fed.  4B4. 

The  facta  are  stated  in  the  opinion 

Hr.  Wnde  H.  Ellis  submitted  the 
and  Messrs.  Ira  P.  Euglehart,  All 
Davia,  and  Qeorge  B.  Holden  filed  a 
for  appellant. 

Assistant  Attorney  General  Knaebi 
Mr.  S.  W.  Williams  submitt«d  the 
for  appellee. 

Mr.  Justice  Pitner  delivered  the  o 
ol  the  oourt: 

ThiB  is  an  equity  action  brought  ) 
United  States  against  appellant  to  ca 
patent  issued  to  one  Daniel  [382]  I 
for  a  tract  of  120  acres  of  land  in  Y 
county,  in  the  state  ol  Washington, 
wards  conveyed  by  Landis  to  app< 
Landis  made  a  homestead  entry  in  1< 
ber,  1890,  under  )  2289  of  the  Revised 
ntes  as  amended  by  act  of  March  3. 
(20  SUt  at  L.  109B,  chap.  S61,  U.  S. 
SUt.  1901,  p.  13B8)  ;  in  November, 
he  commuted  the  entry  and  purchasi 
land  under  |  2301  {U.  S.  Comp.  Stat, 
p.  140S),  ai  amended  by  the  sami 
and  in  July,  1903,  he  received  a  [ 
Upon  the  day  on  whicb  he  made  thi 
mutation  entry  he  gave  a  mortgage 
the  land  to  appellant,  and  from  tha 
ceased  to  live  upon  it,  and  as  soon  i 
patent  was  iBaued  he  made  the  convt 
to  appellant.  Thi  grounds  of  the 
were:  that  Landis  did  not  enter  thi 
in  good  faith,  but  for  the  purpose  an< 
the  intent  of  acquiring  title  to  it  f< 
pellant  and  at  bia  instigation;  thi 
IStl 


residence  and  improvements  were  not  snffl- 
cient;  that  the  afBdavit  upon  which  Ia»- 
dis's  original  application  was  allowed  was 
false  and  fraudulent,  in  that  he  did  not 
make  the  application  in  good  faith  for  tb» 
purpose  of  actual  settlement  and  cultivs- 
tion,  but  made  It  for  the  benefit  of  appd- 
lant,  with  whom  the  entryman  was  then 
acting  in  collusion  tor  the  purpose  of  giv- 
ing to  appellant  the  benefit  of  tha  eatiy; 
that  the  proof  of  settlement  and  cnltivatioa 
offered  in  support  of  the  commutation  entry 
was  false  and  fraudulent,  in  that  the  entiy- 
man  had  not  made  settlement  in  November, 
1S09,  or  at  any  other  time)  had  not  bniti 
a  bouse,  .except  a  partially  completed  shan- 
ty; had  not  resided  on  the  land,  and  had 
not  broken  13  acres  and  cultivated  > 
acres,  as  alleged  In  his  final  proofs;  and 
that  the  statement  made  in  his  affidavit 
that  he  had  not  alienated  any  part  of  the 
land  was  also  false,  in  that  he  had  alienated 
or  agreed  to  alienate  it  to  appellant. 

The  trial  court  found  that  lAndia  mads 
the  homestead  entry  at  appellant'a  instiga- 
tion and  for  his  benefit;  that  the  erideDce 
on  which  the  register  and  receiver  allowed 
[383]  the  commutation  entry  incloded 
sworn  statements  by  Landia  and  two  wit- 
nesses to  the  effect  that  the  claimant  had 
lived  continuously  on  the  land  and  made  im- 
provements, including  a  corral  and  chickea 
house,  and  that  he  had  cultivated  3  acres  for 
three  Beasoos;  that  this  was  a  false  stste- 
ment,  there  having  been  no  plowing  or  culti- 
vation except  during  the  third  year ;  that  the 
land  was  dry  sage-brush  land,  not  productive 
without  irrigation;  that  Landia  made  only 
a  pretense  of  settlement  and  a  show  of  ia- 
proving  the  land.  In  order  to  aatiafy  the 
scruples  of  the  witneaaes  upon  whom  he  de- 
pended to  make  final  proof;  and  further. 
that  appellant  was  cognixant  of  eveij  detail 
of  the  transaction  from  its  inception  to  thi 
issuance  of  patent,  and,  iudoed,  directed 
the  proceedings  at  every  atep,  and  therefon 
could  not  claim  to  be  a  bona  fid*  pnrchastr. 

The  circuit  court  of  appeala  ooncurred  ia 
this  view  of  the  facts,  and  therefore  *bs- 
tained  the  conclusion  reached  by  the  trial 
court  that  the  patent  should  b«  canceled, 
without  finding  it  neceaaary  to  etmsider 
the  question  of  law,  suggested  by  appel- 
lant, that,  inasmuch  as  final  proof  was  aol 
made  under  |  2201  (tJ.  S.  Comp.  Stat 
1901,  p.  1300),  but  under  |  2301  of  tb< 
Revised  Statutea  {U.  8.  Comp.  Stat.  1901, 
p.  1400),  the  fact  that  the  eUimant  had 
made  an  agreement  before  commutatioa  ts 
convey  the  land  to  another  would  not  sf- 
»4  V.  S- 
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feet  tlt«  nlldlty  of  tlie  title  obtained  from 
the  United  States,  becauM  |  £301  pre- 
•oribea  aa  requiaite  to  CMumntation,  proof 
onlj  that  the  entTymaD  hae  made  lettle- 
Aent,  oultiTation,  and  reaidence  (or  four- 
tMB  montba,  and  doe*  not  require  him  to 
make  a«th  that  he  hae  Dot  alienated  ut^ 
portion  o(  the  land.  Tha  decree  waa  af- 
Anned  (107  C.  C.  A.  S64,  IBS  Fed.  4S4), 
and  the  present  appeal  was  taken. 

Upon  the  question  of  fact  as  to  the  fraud- 
ulent nature  of  the  proof  upon  which  the 
commutation  entry  was  allowed,  we  have 
the  concurring  finding!  of  two  courts, 
which,  according  to  the  settled  rule,  will 
not  be  disturbed  bj  this  court  unless  clear- 
tf  shown  to  be  erroneous.  Stuart  t.  [384} 
Harden,  ISQ  U.  S.  1,  14,  42  L.  ed.  639,  043, 
IS  Sup.  Ct.  Rep.  S74;  Towson  v.  Moore,  173 
U.  S.  17,  24,  43  L.  ed.  507,  600,  19  Sup. 
Ct.  Sep.  332;  Dun  *.  Lumbermen's  Credit 
Asso.  209  O.  a  20,  23.  62  L.  ed.  663.  S65, 
Se  Sup.  Ct.  Hep.  336,  14  Ann.  Caa.  601; 
Washington  Securities  Co.  *.  United  SUtea, 
decided  May  26,  1914  [234  U.  S.  79,  ante^ 
1220,  34  Sup.  Ct.  Sep.  726.] 

In  behalf  of  appellant  It  is  urged  that 
this  rule  does  not  apply  where  the  evidence 
is  taken  before  an  examiner,  as  was  done 
in  this  case.  The  rule,  however,  i«  subject 
to  DO  such  exception;  indeed,  prior  to  the 
adoption  of  the  new  Kquit;  Rules  (226  U. 
8.  13,  AppK.  67  L.  ed.  1646,  33  Sup.  Ct 
Sep.  xzxi.,  Rule  46),  the  evidence  in  equity 
actions  was  usnall;  taken  before  a  master 
or  examiner.  And  In  Texas  &  F.  R.  do.  t. 
Railroad  Commission,  232  U.  S.  33S,  ante, 
630,  34  Sup.  Ct  Rep.  438,  where  the  flnd- 
ingi  of  the  special  master  who  heard  the 
testimony  were  set  aside  by  the  circuit 
court,  and  the  conclusions  of  that  court 
were  concurred  in  bj  the  circuit  court  of 
appeals,  we  deemed  the  case  a  proper  one 
for  applying  the  general  rule. 

In  the  present  case,  not  only  does  the 
argument  submitted  in  behalf  of  appellant 
fail  to  show  clear  ground  for  disturbing 
the  concurring  findings  of  the  two  courts, 
but  it  raises  no  reasonable  doubt  of  their 
eorrectnesa. 

This  renders  It  unnecessary  to  deal  with 
the  question  raised  as  to  the  effect  of  an 
agreement  (or  alienation  made  after  entry 
and  before  commutation.  Eowerer,  it  is 
settled  adversely  to  the  oontentlon  of  ap- 
pellant by  our  recent  decision  in  Bailey  v. 
Banders,  828  U.  S.  603,  608,  «  L.  ed.  986, 
888,  33  Sup.  Ct.  Rep.  608. 

Decree  afBrmed. 


[385]  HENRY  J.  QRANKIS,  PUT.  in  Err., 

ALBERT  L.  ORDEAN,  Margaret  SulUvan, 
Alfred  Jaques,  Theodore  I.  Hudson,  et  aL 
(No.  386.) 

HENRY  J.  GRANNI8,  PW.  in  Err., 

ROBERT  B.  WHITESIDE,  Margaret  Sul- 
livan, Alfred  Jaques,  Theodore  T.  Hud- 
son, et  a).     (No.  326.) 

(See  &  0.  Reporter's  ed.  386-398.) 

Error  to  state  court  —  Federal  qnestlon 

—  raisins  *>n  rehearing. 

1.  A  Federal  right  is  raised  in  the  state 
courts  in  such  a  manner  as  to  support  a  writ 
d(  error  from  the  Federal  Bupreme  Court  to 
the  highest  state  court,  altbough  euch  r^ht 
was  flrst  clearly  aseerted  in  the  latter  court 
Id  a  petition  for  reargument,  wbrre  such 
Federal  right  was  Brst  denied,  if  at  all,  by 
tbe  deciaion  of  the  hlgbut  state  court,  and 
that  court  entertained  the  petition  for  re- 
nrf^umrnt,  and  boniidered  and  overrulod  the 
contention  that  tbe  petitioner's  Federal 
rights  were  infringed,  declaring  that  Its  de- 
cision was  to  be  interpreted  as  holding 
against  such  contention,  and  therefore  re- 
fused the  reargument. 
[For  other  ca>es,  see  Appeal  and  Error,  1902- 

ISIO,  Id  Dlsest  Bnp.  CL  IBOS.) 
Constitutional  law '—  doe  proceBs  of  law 

—  serrica  of  prooeaa  on  nonresident  — 
misnomer. 

8.  Service  by  ■  publication  and  mailing  of 
a  summons  in  a  partition  suit,  conformably 
to  the  local  law  with  respect  to  eonstruetive 
eervice  of  nonresidents,  naming  as  partr  de- 
fendant and  addressee,  "Albert  Ouilfuss,  as- 
signee," and  "Albert  B.  Ouilfuss,"  satisfied 

Note. — On  tbe  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  t. 
Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v.  West- 
ern Land  Co.  37  L.  ed.  U.  B.  267;  Re 
Buchanan,  39  L  ed.  U.  B.  884 ;  and  Kipley 
T.  Illinois,  42  L.  ed.  U.  8.  998. 

On  what  adjudications  of  state  courts 
can  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error  to  those  courts — see  note  to  Apex 
Transp.  Ca  v.  Garbade,  62  L.H.A.  61S. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  tlM 
Supreme  Court  of  the  United  States — sea 
note  to  Mntual  L.  Ins.  Co.  t.  MeOrew,  68 
L.R.A.  33. 

As  to  when  FedersI  question  Is  raised 
in  time  to  sustain  the  appellate  jurisdiction 
of  the  Federal  Supreme  Court  over  state 
courts — see  note  to  Chicago,  I.  &  L.  R.  Co. 
T.  HcQuire,  40  L.  ed.  U.  B.  414. 

As  to  what  service  of  process  Is  suOlcient 
to  constitute  due  process  of  law — see  note 
to  Pioney  v.  Providence  Lioan  &  Invest  Co. 
SO  UBA  877. 
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conferring  Jurisdiction,  notwithstanding  tlic 
mianomer,  to  render  a  judgment  bindin(j 
upon  "Albert  B.  OeiUiua,  aaaignee,"  witti 
reapeot  to  Itia  lien  upon,  or  intereat  in,  the 
land,  h*  not  baring  appeared. 
IFoT  ottwt  caiea,  ■••  ConiUtDtloaal  Law,  BVB. 
•   T»:  Jndsment,  281-MS,  Id  Dlseet  Sup.  Ct 


UOi.] 


[Noa.  Ses,  8M.] 


view  jndgnenta  which  revened  judgraenta 
of  the  Diatriet  Court  for  St.  Loaia  County, 
fn  that  atate,  in  aotiona  to  determine  adverae 
eUima  to  real  property,  in  ao  far  aa  the 
defendant  waa  adjudged  to  be  the  owner  ol 
Ml  nndivided  intereat  therein.    Affirmed.  1 

Sea  same  emae  below,  IIB  Minn.  117,  - 
IJUA.{N^.)  — ,  136  N.  W.  67S,  1028. 

The  facta  are  atated  in  the  opinion. 

Uesan.  Btoiurj  J.  QpuiDla  and  Frederic 
D,  HqK«iii1(I7  argued  the  eauae  and  filed 
a  brief  tat  plaintiff  in  error: 

The  Federal  qucation  waa  properly  pre- 
aented  to  and  paiaed  upon  by  the  atate  court, 
■o  aa  to  aupport  the  Juritdictioa  of  this 
court,  to  review  the  judgment  of  tlie  atate 

UaUett  T.  North  Carolina,  181  U.  B.  SSQ, 
4S  L.  ed.  lOlG,  21  Eup.  Ct.  Rep.  730,  IS  Am. 
Grim.  Rep.  241;  Uiaaouri,  K.  A  T.  R.  Co. 
T.  ElUott,  184  U.  S.  630,  4fl  L.  ed.  073,  22 
Sup.  Ct  Rep.  446;  Leigh  t.  Green,  103  li. 
B.  19,  48  L.  ed.  «£3,  24  Bup.  Ct.  Rep.  390; 
McKay  t.  Kelyton,  204  V.  8.  US,  SI  L.  ed. 
S66,  27  Bup.  Ct.  Rep.  340;  Bullivan  *.  Texaa, 
207  U.  B.  410,  S2  L.  ed.  274,  28  Bup.  Ct 
Rep.  215;  Diaconto  Qeaellichaft  *.  Umbreit, 
SOS  U.  B.  S70,  B2  L.  ed.  826,  28  Sup.  Ct 
Rep.  337;   IlUnoie  C.  R.  Co.  t.  Kaitneky, 

218  U.  S.  SSI,  54  L.  ed.  1147,  31  Sup.  Ct 
Bep.  9G;  KentQcky  Union  Co.  t.  Kentucky, 

219  U.  S.  140,  56  L.  ed.  137,  31  Bup.  Ct 
Rep.  171. 

The  lien  M  tliia  judgment  eonld  not  be 
oontrolled  or  cut  off,  without  notice  to  the 
record  owner  thereof. 

Twining  t.  New  Jeraey,  211  D.  B.  78,  S3 
L.  ed.  07,  29  Bup.  Ct  Rep.  14;  Jacob  t. 
Roberta,  223  U.  S.  201,  68  L.  ed.  429,  82  Sup. 
Ct.  Rep.  303;  Windur  t.  HcVelgb,  M  U. 
S.  274.  23  L.  ed.  914. 

This  court  will  decide  for  itaelf  whether 
there  baa  been  anch  notice  aa  to  conatltute 
due  proceaa. 

1  Leave  granted  on  June  22,  1014,  to  pre- 
sent  petition   for   rehearing   within   thirty 

ItM 


Central  R.  Co.  t.  Wright,  207  U.  S.  W, 
S3  L.  ed.  134,  28  Bup.  Ct.  Rep.  47.  IS  Ana. 
Caa.  463;  BalUrd  v.  Hunter,  204  U.  8.  241, 
200,  SI  L.  ed.  401,  27  Bup.  Ct  B«p.  Mlt 
Boott  T.  HcNeat,  154  U.  &  S4,  S8  L.  ed. 
S98,*  14  Sup.  Lt.  Rep.  1108;  Mux  t.  Uan- 
tbom,  148  U.  S.  172,  ST  L.  ed.  410,  IS  Snp. 
Ct  Rap.  608;  RoUer  t.  EoUy,  178  U.  S. 
398.  44  L,  ed.  620,  20  Sup.  Ct  Rep.  419; 
Simon  t.  Craft,  182  U.  S.  427, 45  L.  ad.  llSt, 
81  Bup.  Ct  Rep.  836;  Jacob  «.  Boberta,  22S 
U.  S.  281,  56  L.  ed.  420,  32  Sup.  Ct  Rep. 
303 ;  Kanaaa  City  Southern  B.  Co.  t.  C.  H. 
Albera  CommisBion  Co.  223  U.  S.  57S,  SBl, 
SO  L.  ed.  666,  G6S,  32  Sup.  Ct.  Rep.  316; 
Creawill  *.  Grand  Lodge,  K.  P.  226  U.  S. 
246,  261,  SO  L.  ed.  1071,  1080,  32  Bup.  Ct 
Rep.  822;  Southern  P.  Co.  v.  Schuyler,  227 
U.  S.  601,  611,  67  L.  ed.  682,  668,  4S  L.R.A. 
(N.S.)  »01,  33  Sup.  Ct.  Rep.  277;  MiedrMeh 
T.  Lauenstein,  232  U.  S.  238,  ante,  684,  S4 
Eup.  Ct.  Rep.  309. 

Service  of  proceaa  by  pnUieation  ia  a  para- 
ly  atatatory  proceeding,  in  derogatloa  at  the 
common  law,  and  atriet  compliance  witk  tiM 
atatutory  authorization  la  neceaaary. 

Barber  v.  Morria,  37  Minn.  194,  5  Am. 
St.  Rep.  636,  33  N.  W.  559;  Brown  *.  8t 
Paul  &  N.  P.  R.  Co.  38  Uinn.  506,  SB  M. 
W.  608;  Gilinore  t.  L*mpman,  88  Minn.  493, 
91  Am.  St  Rep.  373,  00  N.  W.  Ill;  Oodfrtiy 
T.  Valentine,  30  Uinn.  338,  12  Am.  St  R^ 
667,  40  N.  W.  163;  Jewett  t.  Iowa  Land 
Co.  84  Minn.  631,  58  Am.  St  Rep.  66S,  87 
N.  W.  839 ;  Holmei  v.  Loughren,  97  MIbb.  81. 
105  N.  W.  568;  Guaranty  Truat  *  8.  D. 
Co.  v.  Green  Cove  Bprioga  ft  U.  B.  Co.  139 
U.  8.  137,  35  L.  ed.  116,  11  Bnp.  Ct  Bep. 
612;  Chamberlain  v.  Blodgett,  »6  Uo.  48!, 
10  B.  W.  44;  Meyer  v.  Knbn,  IS  a  C.  A 
298,  25  U.  B.  App.  174,  85  Fed.  712;  Galpla 
V.  Page,  18  Wall  860,  S60,  21  L.  ad.  US, 
963;  Settlemier  v.  SnlUvan,  07  U.  8.  444, 
24  L.  ed.  1110;  Gheely  v.  Clayton,  110  U.  B. 
701,  28  L.  ed.  298,  4  Sup.  Ct  Rep.  SSB; 
J>>Aatremont  v.  Anderson  Iron  Col  (D* Autre- 
mont  V.  Qayloid)  104  Minn.  IAS,  17  LJA. 
(N.8.1  238,  124  Am.  Bt  Bap.  810,  116  H. 
W.  867,  16  Ann.  Caa.  114;  Gray  v.  t^m- 
more,  4  Sawy.  638,  Fed.  Caa.  No.  S.7S1;  In- 
diana *  A.  Lumber  *  Mfg.  Co.  v.  BrinUey, 
91  0.  C.  A.  I>1,  164  Fed.  968;  Fanning  v. 
Krapfl,  61  Iowa,  417,  14  N.  W.  727,  18  N. 
W.  20S. 

Where  anbatitnted  service  la  relied  npe^ 
and  the  aervice  made  la  defective,  the  Au* 
that  the  aummoni  actually  reached  tba  da- 

ndant  ii  immateriaL 

Euewold  V.  Olsen,  39  Neb.  84,  SS  LJO. 
S73,  42  Am.  St  Rep.  557,  S7  N.  W.  76); 
Miller  v.  Keaton,  236  Mo.  694,  139  B.  W. 
58. 

Where  jnriadlotioB  by  pubUeation  ii  »■ 
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lied  upon,  the  name  in  tlu  publiahAd  notlM  n  Pm.  21 ;  Wicker  «.  JfoUu,  4t>  Tax.  CiT. 

■hould  be  given  oorrectly.  ^p.  MS,  108  8.  W.  188;  Bowm  t.  Mulford, 

SkdtoB  J.  Baekett,  01  Ho.  ST7,  S  B.  W.  10  N.  J.  L.  £30;  Parker  t.  Parker,  140  MaM. 

874;    D'Antremoot    t.    Andereon    Iron    Oo.  380,   IS  N.   E.  BOS;   Cooi.  t.  Buckley,   14S 

(D-Antremont  t.  Qaylord)  104  lUnn.  169, 17  Mau.  IBl,  13  N.  E.  3SB;  Dutton  v.  Sinunoni. 

LJt.A.(N.8.)    230,    12*   Am.   St.   Rep.   fllB,  00    He.    &83,    80   Am.    Bep.    729;    Ming   t. 

]1«  N.  W.  S67,  U  Ann.  Caa.  114;  Olilmann  Ovatkin,    6    Rand.     {Va.}    061;    Davia    t. 

T.  Clarkaou  Baw  Hill  Oo.  822  Mo.  02,  88  Steepa,  87  Wia.  478,  23  L3.A.  818,  41  Am. 

L.B.A.(N.8.)  432,  133  Am.  St.  Bep.  000, 120  St.  Rep.  51,  SB  N.  W.  709;  Crouae  t.  Hue 

8.  W.  1106;  Anderson  t.  Qaale;,  21S  Haas,  phj,  140  Pa.  330,  12  LJLA.  68,  23  Am.  St. 

100,  108  N.  B.  90;  Harz  v.  Hanthora,  148  Rep.  238,  21  Atl.  308;  Oibwrn  t.  F<Mt«r,  24 

U.  8.  172,  37  L.  ed.  410,  13  Bap.  Ct.  Rep.  Colo.  App.  484,  ISO  Pac  121. 

608;  Ufljer  v.  Kubn,  13  C.  C.  A.  298,  25  U.  „,     »,,.^    3-„-_    .,„.^    «..   -„„ 

b.  SI.  lUp.  4M,  It  S.  W.  lit ;  Soloen.  „„„_._  „.  ,^  .'  „„  „  „  ,„  ^^^^ 


71  Am.  8t  Hep.  * 


,.   Bonnia,   189   Mich.   1S9,    30   LM.A.    „„.  ..     't;^   , .  .  „.„„  ...  .™„„„-  „ 

r8.vi^,'S;jr,b%'cti  ?i  SbSonTSu?"?.  u^rb,,'^'^^ 

„       „                „     ,      „„      ,,  UobBtltbtlob,  or  trebty.    it  u  bibipiy  b  cob. 

Kbb.  868  i  Scbri.  ▼.  Bunker.Cnller  Lumber    .,,„„.. .  j„i,(™  „_  *i, „t- r 

Co   233  llo  tssf  13»  8.  W.  214;  Cbbmber.  ?""°"»  "  '  '"'•'''  "  «»  ~«"I»S  ol  a 

l.i.  .    Rl!^.!*;  OB  Mn    iW9    lb  R    W   L.  ""trument  or  writing,  bbd  ib  bb>ed  opob 

ta  b  ..  Blrfjbtl.  98  Mo   482,  10  S   W.  «;  n,  p,y,rip]„  rf  „„„„„„  po,„i  ,„.    i, 

MljlT  ,    K«lob    238  Mo.  894    139  8.  W.  „„J,  ^  ,,„,  ,^1  .  ,„„,S  I.  „d«,l,» 

168;  Milbt.  ,  Blo-.adlold  8l»l  4  I.  Q..  ,    ,„  ^,  j„.„^  „,  ,jj  ,„^  „,  ,j,  ,^„ 

S?''?.^- ,?"""•>,"  i^-  JS'  i"   ?«  )•*  ••  "^"  'J  •"•  ""'i 

!S'o''^:'.'°'.,'-        "'A.,^?    ".°.r^'  B.lI.ri..Ho;t.,,!04U.8.241,61L..d. 

1"  ^.T-  ,'fi  ^'°°SS  '•  CrlbUbr.  22  Colo.  „     „  g       „   ,,  ■    j„    Bbltlmor.  Tr..- 

SrioS.'.  f  14'li    wS'rirN'W    2'93'  "»■  "^^  '»■'""«•  mi  H.  CO.  1(1  U.  8. 

81  lowb,  417    14  N.  W    727,  18  H.  «■  293,  j^  ^    ,^    j,  j         01.  Ii.p.  294i 

m'S'sIV  M  SV  728  ■•  ■  '^"'  '■  ■'■""•  '"  "■  ^-  "«•  "  I-  "i 
^.r^",.  '  "","■*■  !f?;  ,  ^.  ,,  ,,.  189.  26  Sup.  Ct  Hep.  78;  Pblner  ▼.  MeUb- 
Thb  bbboibo  ol  lb.  mlddl.  lullml  Irom  U.  ^  „,  „  g  ^  j,  l  u.  ,,2.  m  Sup.  Ct. 
-ilbbrt  OuiUubb,  ™.gu«r  u  pub-  ,^   ^    |^„„„  ,   MbConulto,  168  U.  B. 


.„   .,,       „  ,                       ....  'The  rule  of  idem  eonotM.  vhoa  btrietlr  bd- 

at  "OmUub.,"  fo«b  b«l  permit  of  tie  pre.  |„^  ^  ,,  ,„,y„,j  ^  rtjid,  bud  ba, 

bumptlob  belbg  Ibdu^rrf  lu  tbbt  the  ubm.  |^„  „„^  ,^^^^  ^  „^„  prbblle.. 

deborlbod   lu   tbo   publlbbed   bummoui   wu  g^,„,  ,    StebWbi,  4  111.  26. 

the  bbbie  bb  the  ouu.  ol  tbe  ^dgmnt  ered.-  „,  „„,  ..j,,,^  Oullluu,  bbblgu.,,-  1.. 

lot^ "ilbnt  B.  GbiUub^  ■"Igubb."  „^  „,  .ij„rt  oelllubb,  bbblguee,-  lu  tba 

D-iulremout  t.  iujer™  Iiob  Co.  (IHAu-  „,  „j    ^„^i„,  ^.a  „„  .j,,^ 

tromout   T.   Qbylord)    104   Mmu.    166,    17  ^  eonfuee 

L.It.i.(N.B.|    236,   124   Am.   Bt  Kej.   616,  i„,  ,  ',          „  „^  j,,  „«.„.„ 

116  N.  W   367,  16  Auu   Cbb.  1";  Sbook'b  „         ,   j„j   '  „  „.  C.  A.  »8.  26  D.  S. 

Petrtlon,  2  Hill.   '«'.Jf^  .'•.'.'',';'??  ApJ.  174,  81  Fed.  705;  OlWord  ..  Tbuu,  74 

Sb..  Bbbl,  14»  lowb,  672,  31  I..B^.(N.S.|  ^,j  „,  j^  ^  „  ,1,52    p,^^ ,  j„^ 

1112,  128  K.  W.  1101;   bote  to  Pr"*>,  T.  „  ^„    „,   ,„  ^  g^  g,     ,„    j„  p^ 

H„,»  132  A«.  Bt.  Bep.  663,  Amb. j    CM-  ^              „'„H               ^ 

s.rt'j.  ni  S"S'T38,'^^'n."°.o;:  '"»"„"■;  rt?'r''SrM.'i 

(K.8)  -,  136  N.  W.  676,  1026;  WiUbrd  v.  Co-  »'  W--  844;  Vbu  B«ibebot..i  t.  lUbb. 

Mbrr,  121  Minn.  23, 139  N.  W.  1066;  Nbwby  126  Mich.  176.  86  N.  W.  476. 

T.  Edwardb,  163  N.  C.  110,  68  B.  E.  1062; 

Krbt  Nbt  Bbbk  T.  Hbcodb  Mercautiie  Co.  Mr.  Juetice  Pltn«7  dbllTored  the  opinloB 

189  Aib.  476,  32  L.R.A.iN.S.)    243,  63  So.  of  tkebOUrt: 

802,  Ann.  Cbb.  1912B,  699:  Cbmey  ».  Big.  Theee  two  CbbCb  were  he»rd  bb  oub,  upon 

hbin,  61  Wbbh.  462,  10  L.R.A.(NS.)   006,  f),,  recerd  in  No.  8SS;  it  bblng  sUpulnted 
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Uut  sioM  the  cue*  kre  ideotical  la  theii 
facta  and  ia  tbe  queationi  TaiKd,  except 
tliat  ttttf  pertain  ta  different  portiou  of 
the  land  reepectiag  which  the  controTerBT 
ariaea,  the  deciaion  In  No.  326  ahall  abide 
the  reault  ia  No.  326.  We  ahaU  therefore 
diaeuM  the  record  in  the  latter  caae,  with- 
out further  meation  of  No.  326. 

On  the  Sth  daj  of  November,  ISSe,  and 
for  HHDe  time  prior  thereto,  one  John  Mc- 
Kinlej  was  the  ownar  of  an  undivided  fifth 
part  of  certain  lands  in  the  county  of  Bt. 
Louis,  in  the  state  of  Mlnneaota.  Prior  to 
that  [387]  time  one  Albert  B.  Qeilfuu,  as- 
Biguee,  recovered  a  judgment  for  the  Bum  ol 
f2,a61.08  against  UcKinley  in  the  diBtrict 
court  of  that  county,  which  waa  dulj  en- 
tered in  the  judgment  book  and  appeared  in 
the  judgment  roll  in  the  name  of  Albert 
B.  QeilfusB,  aoaignee,  and  on  the  Sth  day 
of  January,  1894,  waa  doclceted  by  the  clerk 
of  the  court  aa  in  favor  of  Albert  QeilfusB, 
aeaignee,  aa  judgnjent  creditor,  and  against 
John  McKinley  aa  judgment  debtor,  and 
beidg  ao  docketed  became  a  lien  upon  Mc- 
Kinley'a  interest  In  aaid  lande,  and  on  No- 
vember 8,  1B9E,  waa  a  lien  thereon.  Under 
a  Bale  afterwards  made  upon  an  execution 
iBBued  oa  thia  judgment,  plaintiff  in  error 
claims  title  to  the  undivided  one  fitth  of 
aaid  lands  formerly  owned  by  HcKinley,  by 
virtue  of  certain  proceedings  and  convey- 
ances h^einafter  mentioned.  Albert  B.  Geil- 
fuBB,  assignee,  recovered  another  judgment 
against  McKinley  for  the  Bum  of  12,125.60, 
which  waa  duly  «ttered  and  docketed  on 
January  10,  1BB4,  and  became  a  lien  upon 
the  interest  of  McKinley  in  the  same  laada, 
but  plaintiff  in  error  claims  no  righta  there- 

On  November  8,  1SS6,  one  George  A. 
Elder,  the  owner  of  an  undivided  fifth  in- 
terest in  said  lands,  commenced  a  partition 
suit  in  the  district  court  of  St.  Louis  coun- 
ty against  Mesaba  Land  Company,  John 
McKinley,  and  the  other  owners  of  the  fee, 
and  also  agaiast  certain  other  parties  hav- 
ing judgment  or  other  lienB.  The  suit  was 
brought  under  the  provisions  of  chapter  74, 
Oen.  Stat.  Minnesota,  and  its  sole  purpose 
was  to  partition  the  lands,  or.  In  caae  a 
partition  oonld  not  be  had,  then  to  have 
them  Bold  and  the  proceeds  of  the  sale  dia- 
tributed  among  the  parties  entitled. 

At  the  time  of  the  partition  action,  Albert 
B.  OcilfuBB,  asaignee,  resided  at  Milwaukee, 
Wisconsia.  His  eorrect  name,  "Albert  B. 
OeilfuBi,  assignee,"  or  "Albert  OeilfuBS,.aB- 
signea,"  did  not  appear  among  the  names  of 
the  defeadanta  in  the  action,  or  in  the  snm- 
mons  or  other  flies  [S8S]  or  records  therclo. 
"Albert  anlltuBs,  assignee,"  waa  named  as  a 
defendant,  and  it  was  alleged  in  the  com- 
1S«« 


plaint,  and  found  aad  dctenniaed  ia  the 
findings  and  judgment,  that  he  waa  the 
owner  of  the  judgment  for  $23M.0K  agaiad 
McKinley.  "Albert  B.  OuiUuss"  was  alsa 
named  aa  a  defendant,  and  it  waa  alleged 
in  the  complaint  and  found  and  detemiacd 
in  the  findinga  and  judgment  that  he  wai 
the  owner  of  the  judgment  tor  f2,lS5.G0 
against  McKinley.  There  waa  no  personal 
service  of  tlie  suoimons  in  the  partition  ac- 
tion upon  Geilfuss,  buwever  m"^.  either 
as  individual  or  as  assignee,  and  ao  iqipear- 
ance  in  his  behalf.  Iliere  waa  a  ntnm  by 
the  sheriff  of  St  Louis  county  opoa  ths 
summons  to  the  effect  that  the  defendants, 
"Albert  Guilfuis,  assignee,"  aad  "Albert 
B>  OuiUusa"  could  aot  be  found  in  Iha 
county,  and  an  affidavit  of  oae  of  the  at- 
tornejH  of  plaintiff  was  filed,  stating  that 
be  believed  that  the  defendanU  "Albert 
Guilfuas,  aasignee,"  and  "Albert  B.  Onil- 
fuBS,"  were  not  residents  of  the  state  of 
Minnesota,  and  could  not  be  ftnind  tbertin, 
and  that  after  the  eommenecment  of  the  ac- 
tion affiant  had  depoaited  copies  of  the  sun- 
mons  ia  the  postoffice,  with  postage  prepaid, 
directed  to  eacb  ot  these  defeadanta  at  their 
respective  places  ot  residence;  to  wit,  one 
to  Altwrt  QuilfusB,  assignee,  Milwaukee, 
Wisconsin,  and  one  to  Albert  B.  Quilfns^ 
Milwaukee,  Wisconsin,  and  stating  that  ths 
subject  of  said  partition  action  waa  certaia 
real  property  aituated  in  the  county  of  St 
Louis  and  state  of  Minnesota,  and  that  aaA 
ot  said  defendanta  had  aad  claimed  a  liM 
and  interest  in  said  real  estate,  and  that  the 
relief  demanded  In  said  action  consisted  in 
excluding  the  defendants  and  each  of  than 
from  any  intereat  or  lien  therein.  Hare 
waa  also  service  ot  the  summons  by  publiea- 
tion  upon  the  defendants  named  therein  as 
"Albert  Ouilfuss,  aasignee,"  aad  "Albert  B. 
GuilfusB,"  the  summons  belag  published  ia 
a  legal  newspaper  in  Duluth,  which  is  in 
St.  Louis  county,  Minnesota.  It  ia  admitted 
[389]  that  (aaviag  the  effect  of  the  mlMO- 
mer),  the  statutory  provisions  reapeeti^tht 
service  of  summons  upon  nonresidents  hf 
mailing  and  publication  were  complied  with. 
These  are  contained  in  Minaeeota  Statntis 
IB04,  II  B204  and  SEOS  (respecting  civil  ao- 
tlons),  and  in  ||  GTTl  and  6773  (rtapeetiv 
aetions  for  partition  of  real  propertrt-t 
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Section    HS(M 
when  allowed. 

When  the  defendant  cannot  be  foond 
within  the  state,  of  which  the  rctora  «f 
the  sheriff  ot  the  eounty  In  which  tbe  actisa 
is  brought,  that  the  defendant  cannot 'be 
found  &  the  eona^,  ia  prima  facie  evi- 
lt4  U.  ■• 
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[890]  All  of  the  dclendanta  io  th«  action 
wtte  properly  Mircd  with  iuiiuiiodb,  except 
ms  mentioned,  and  in  du«  course  «  judgment 
WH  entered  OD  Maj  5,  IBUS,  adjudging  and 
decreeing  the  ownerthip  of  the  lands,  and 
that  they  could  not  be  divided  and  parti- 
tioned, and  ordering  that  th^  be  aold  bj 
a  referee  to  the  highest  bidder,  and  the  pro- 
oeeda  distributed  among  tha  defeadante  ac- 
oording  to  their  respective  rights  under  the 
Iaw.  The  sale  was  made  accordingly  and 
confirmed  by  the  court,  and  thereafter  the 
present  defendants  in  error,  by  mesne  eon- 
vejanccs,  acquired  such  interest  in  the  lands 
as  had  been  acquired  by  the  purchaser  un- 
der the  referee's  sale. 

Subsequently  the  Oeiltuis  jndgment 
•gainst  HcKinley,  docketed  January  6, 
18M,  for  the  sum  ot-$2fi64.02,  was  assigned 
to  one  Timlin,  and  by  him  to  one  Buell,  and 
whatever  interest  in  the  land,  if  any,  re- 
mained in  McKinley  after  the  partition  sale, 
was  sold  under  execution  and  purchased  by 
Buell,  and  subsequently  acquired  through 
mesne  conveyances  by  the  present  plaintiff 
in  error. 

This  action  (No.  326)  was  brought  by  de- 
fendants in  error  to  determine  tbe  adverse 
elaima  in  the  lands.  The  trial  resulted  In 
a  jndgment  to  the  effect  that  the  plaintiffs 
[801]  were  the  owners  of  an  undivided  four- 
flfths  interest,  and  that  the  present  plaintiff 
In  error  waa  the  owner  of  the  undivided  fifth 
interest  which  had  been  the  property  of 
HcKinl^.  Upon  appeal,  tbe  supreme  court 
reversed  the  judgment  so  tar  as  it  adjudged 


plaintiff  in  error  to  be  the  owimr  of  Mc- 
Kinley's  interest.  118  Minn.  117,  —  L.R.A, 
(N.S.)  — ,  130  N.  W.  S75,  102S.  By  the 
present  writ  of  error  ws  are  called  upon 
to  determine  whether  tbe  supreme  court  of 
Minnesota,  by  its  judgment  giving  effect  to 
the  decree  in  the  partition  suit,  notwith- 
standing the  misnomer  of  Albert  B.  Qeilfuss, 
assignee,  in  the  proceedings  and  summons, 
has  deprived  plaintiff  In  error  of  his  prop- 
er^ without  due  process  of  law,  contrary  to 
the  14tfa  Amendment. 

The  trial  court  held  that  no  jurisdiction 
was  acquired  in  the  partition  suit  over  the 
judgment  lien  of  Albert  B.  Oeilfues,  as- 
signee, and  the  supreme  court  declared  that 
if  this  were  correct,  the  lien  of  his  judg- 
ment upon  the  McKinley  interest  was  not 
affected  by  the  decree  in  that  action,  and 
that  tbe  subsequent  sale  of  that  interest 
under  execution  on  the  judgment  gave  a 
good  title  to  tbe  purchaser,  under  whom 
defendant  (now  plaintiff  in  error)  claims i 
while,  on  the  other  hand,  il  tbe  court  ac- 
quired jurisdiction  over  that  judgment  lien, 
tlie  McKinley  interest  in  the  lands  passed 
to  the  purchaser  at  the  partition  sale,  and 
afterwards  became  the  property  of  plaintiffs 
(now  defendants  in  error).  This  wai  upon 
the  assumption  that  the  court  had  jurisdic- 
tiui  to  decree  a  sale  in  the  partition  action, 
— a  question  of  state  law  arising  out  of 
facts  not  here  pertinent,  and  to  which  an 
affirmative   answer  was  given  tn  the  same 

The  precise  question  now  presented,  there- 


danca,  and  upon  the  Bling  of  an  affidavit 
of  the  plaintiff,  his  agent  or  attomev,  with 
the  clerk  of  the  court,  stating  ttiat  he 
believes  that  the  defendant  is  not  a  resi- 
dent of  the  state,  or  cannot  be  found  there- 
in, and  that  he  has  deposited  a  copy  of 
the  summons  in  the  postoffice,  directed  to 
the  defendsnt  at  his  place  of  residence, 
onless  it  is  statcl  in  the  affidavit  that  such 
residence  is  not  known  to  the  affiant,  and 
stating  the  existence  of  one  of  the  cases 
hereinafter  specified,  the  service  may  be 
■      ■  ■^-     ■      I    of   the 


made  t^  publication  of  the  summons  by 
the  plaintiff  or  Itia  attorney  fn  either  of 
the  following  cases: 

Fifth.  When  the  subject  of  the  action  is 
nal  or  personal  property  in  this  state, 
and  the  defendant  has  or  claims  a  lien 
or  interest,  actual  or  contingent,  therein, 
or  the  relief  demanded  consists  whollv  or 
partly  in  excluding  the  defendant  irom 
any  intcreat  or  lien  therein.     .     .     . 

BeetioB  S20S.    Publication,  how  made. 

Tbe  publication  shall  be  made  in  a  news- 
paper printed  and  published  In  the  county 
where  tha  action  is  brought  (and  if  there 
la  no  such  newspaper  in  the  county,  then 
In  a  newspaper  printed  and  published  in 
an  adjoining  county,  and  if  there  is  no 
•a  II.  ed. 


such  newspaper  in  an  adjoining  county, 
then  in  a  newspaper  printed  and  published 
at  the  capitol  of  the  state),  once  in  each 
wedc  for  six  consecutive  weeks;  and  the 
service  of  the  summons  shall  be  deemed 
complete  at  the  expiration  of  the  time  pre- 
scribed for  publication  as  aforesaid. 


CHAPTER  74. 

Actions  for  the  Partition  of  Seal  Property. 

Bection    S771.      Summons,   to   whom   ad- 

The  summons  shall  be  addressed  by  name 
to  all  the  owners  and  lien  holders  who  are 
known,  and  generally  to  all  persons  un- 
known, having  or  claiming  an  interest  in 
the  proper^. 

Bection  6773.  Pules  as  to  dvll  actions 
applicable. 

Such  action  shall  be  governed  by  the 
rules  and  provisions  applicable  to  civil 
actions,  including  the  right  of  appeal,  ax- 
cept  that,  when  service  of  the  summons  is 
made  by  publication.  It  shall  be  accom- 
panied by  a  brief  description  of  the  property 
sousht  to  he  divided,  and  except  as  nere- 
ih  otherwiw  expressly  provided. 

,-  ,      1S«7 
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ton.  It  whatbo't  mdw  tLa  etrennuUnoM,  « 
■nrlct  b;  O*,  jlnbUeatian  and  nuiling  of  k 
kummoiit  ta  Hm  pkrtitlan  nit,  luuning  aa 
par^  Bad  ftddnw«e  "Albert  OniUuM,  u- 
ilgnM,"  ud  "Albert  B.  QailfaM,"  txmaU- 
tated  due  prooeM  ot  U«,  'conferring  Jorla- 
lUction  to  render  a  Judgment  binding  [S9S] 
upon  Albert  B.  QeiUuia,  nuignee,  with  re- 
spect to  Iiii  lien  upon  or  Interett  in  the  land, 
be  not  baving  appeared. 

There  ia  a  motion  to  dinniti,  upon  the 
ground  tliat  the  Federal  queation  waa 
propeil;  railed  in  tbe  atate  court, 
motion  muat  be  denied.  It  ia  true  tl>at 
ti]  the  deciaien  of  the  lupreme  court  of  the 
atate,  the  Federal  right  waa  not  clearly  aa- 
serted.  But  it  waa  not  infringed  In  the 
trial  court,  which  held  in  faror  of  the  con- 
tention of  defendant  (now  plaintilT  in  er- 
ror) that  the  decree  in  the  partition  BUit 
waa  not  valid  became  of  the  iniufliciency  of 
the  notice  to  Qeilfuaa.  It  waa  tbe  decision 
of  the  BUpreme  court,  upholding  the  notice, 
that  flrit  ran  counter  to  the  alleged  Federal 
right.  In  a  petition  for  reargument,  Bled 
b;  the  now  plalntidF  in  error,  it  waa  sug- 
geated  that  the  ueceasar;  effect  of  the  deci- 
alon  waa  to  deprive  him  of  hia  propert; 
without  due  proccta  of  law,  contrary  to  tbe 
14th  Amendment.  Tbe  aupreme  court  enter- 
tained tbe  petiUon,  conaidered  and  over- 
ruled the  contention  that  petitioner'a  rights 
under  the  Amendment  were  infringed,  de- 
clared that  its  deciaion  waa  to  be  inter- 
preted aa  holding  againit  the  contention, 
and  therefore  refnaed  a  reargument.  Thia 
ia  auScient  to  confer  juriedietion  upon  thia 
court.  Uallett  t.  North  Carolina,  181  U. 
8.  58S,  SBi,  4S  L.  ed.  1015,  1017,  21  Sup. 
Ct.  Bep.  730, 16  Am.  Crim.  Rep.  241;  I^igh 
T.  Qreen,  193  U.  S.  78,  85,  48  h.  ed.  <2S, 
626,  24  Bup.  Ct.  Rep.  SSO;  McKay  t.  Kalj- 
toQ,  204  U.  S.  458,  463,  SI  U  ed.  S6e,  509, 
27  Sup.  Ct.  Rep.  848;  BuUlvan  t.  Texas, 
207  U.  8.  418,  422,  S2  L.  ed.  ST4,  277,  28 
8up.  Ct  RepL  21Si  Kentucky  Union  Co.  t. 
Kentucky,  219  C.  8.  140,  IGS,  56  L.  ed.  137, 
168,  31  Sup.  Ct.  Rep.  171. 

We  therefore  proceed  to  Ote  merita. 

Id  determining  what  is  due  proceai  of 
law  within  the  meaning  of  the  14th  Amend- 
ment, a  diitinction  ii  to  be  obierved  between 
actions  ia  panonam  and  actions  in  rem,  or 
quasi  in  rem.  In  Pennoyer  t.  NeS,  K  U.  S. 
714,  733,  24  L.  ed.  605,  672,  It  was  heldlbat 
by  force  of  the  Amendment  a  jndgmoit  ren- 
dered by  a  state  oourt  in  an  action  At  per- 
ttmam  against  a  nonreafdeat  aarred  by  pub- 
lication of  cummona,  bnt  vpoa  whom  no 
aervlee  of  proeeaa  within  tbe  {SBS1  state 
was  made,  and  who  did  not  appear  to  the 
action,  was  devoid  of  any  'ralidity,  either 
within  or  without  the  territory  ti  the  sUta 


la  which  the  judgment  f 
being,  however,  conceded  that  a  differat 
rule  obtains  where,  In  conneetion  with 
initial  proeeaa  against  a  peraon,  propoty 
In  the  atata  is  brought  under  the  etwtnl 
of  the  court  and  subjected  to  ita  di^MMitiia^ 
or  where  the  judgment  la  Bought  aa  a  mwi 
to  reach  auch  property  or  affect  aome  latK- 
est  in  it;  In  other  words,  where  the  aetloa 
is  in  the  nature  of  a  proceeding  it  r»m.  Aa 
waa  said  tiy  the  court  {speaking  by  Mr. 
Justice  Field,  p.  734)  :  "It  is  true  that,  la 
a  strict  aense,  a  proceeding  in  reaa  ia  one 
taken  directly  against  property,  and  haa  for 
its  object  the  diapoaition  of  the  property, 
without  reference  to  the  title  of  individual 
claimaritB;  but,  in  a  larger  and  more  gea- 
eral  aense,  tbe  terma  are  applied  to  actioaa 
between  parties,  where  .the  direct  object  is 
t«  reach  and  dispose  of  property  owned  br 
then,  or  of  aome  interest  therein.  Sack 
are  casea  commenced  by  attachment  againat 
tbe  property  of  debtora,  or  instituted  te 
partition  real  estate,  forecloae  a  mortgage 
or  enforce  a  lien.  So  far  aa  th^  affast 
property  in  tbe  state,  tbey  are  substantial^ 
proceedings  in  rem  in  the  broader  aaaas 
which  we  have  mentioned." 

But  it  ia  alao  settled  that  where  a  stats 
haa  jurisdiction  over  a  re*, — aa  of  eourae  It 
haa  over  the  partition  of  landa  lying  withia 
ita  borders, — tbe  judgment  of  the  court  Id 
which  that  jurisdiction  ia  confided,  in  ordac 
to  be  binding  with  respect  to  tbe  intereat  of 
a  nonreaident  who  ii  not  served  with  proeos 
within  the  state,  must  be  based  upoa  eoa- 
structlve  notice  given  by  publication,  mail- 
ing, or  otherwise,  substantially  in  the  man- 
ner preacribed  by  the  law  of  the  atate. 
Cheely  v.  CUyton,  110  U.  S.  701,  7(B,  18 
L.  ed.  208,  290,  4  Sup.  Ct.  Sep.  328;  Ona^ 
anty  Truat  i  B.  D.  Co.  v.  Oreaa  Con 
Springs  A  M.  B.  Co.  UO  U-  8.  137,  148,  IS 
L.  ed.  116,  120,  11  Sup.  Ct.  Rep.  612: 
Windsor  V.  McVeigh,  93  U.  S.  274,  283,  23 
L.  ed.  914,  017;  Haasali  *.  Wiloox,  ISO  U. 

5.  493,  604,  32  L.  ed.  1001,  1005,  B  Sup.  Ct 
Sep.  690;  Thompson  v.  Thompson,  £20  U. 

6.  651,  682,  67  L.  ed.  347,  361,  33  Sap.  CL 
Rep.  129. 

[804]  In  the  ease  before  na,  there  ia  no 
disputed  question  aa  to  what  atepa  wera  tak- 
en In  order  to  give  notice  to  Geilfnaa  ol  tba 
partition  suit.  The  supreme  court  o(  the 
state,  in  accepting  what  waa  done  aa  bdag  a 
sufOcient  compliance  with  the  provlaloaa  of 
the  atatute,  in  effect  conatrued  the  atatote  aa 
permitting  auch  notice  to  be  ^vea  aa  waa 
in  fact  given. 

But,  the  question  whether  t^  proc^ 
thus  sanctioned  by  the  court  id  laat  raaott 
of  the  state  constitutes  dne  prooesa  ed  law 
within  the  meaning  <a  tba  l«tk  Anteadmsat 
SM  V.  •- 
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hting  propcrlj  preMotcd  to  this  court  for 
deeUion,  wc  muat  exercise  ui  independent 
Jndgnu-nt  upon  it.  Bcott  t.  McNeal,  IH 
U.  &  S4,  4fi>  38  Ii.  ed.  S9G,  SOI,  U  Sup. 
Ct  Bep.  llOSi  BalUrd  t.  HunUr,  204  U. 
B.  e41,  200,  Bl  L.  ed.  401,  474,  27  Sup.  Ct. 
Rep.  201;  Jacob  t.  Roberta,  223  U.  S.  261, 
{to  1-  ed.  429,  32  Sup.  Ct.  Rep.  303. 

XIm  fundamental  requisite  of  due  process 
of  law  ia  the  opportunity  to  be  heard. 
LonisrUle  k  N.  R.  Co.  t.  Schmidt,  177  U. 
S.  2>D,  230,  44  L.  ed.  747,  760,  20  Sup.  Ct. 
Rep.  820:  SimoD  *.  Craft,  182  U.  8.  427, 
436,  4S  L.  ed.  116S,  1170,  21  Sup.  Ct.  Rep. 
830.  And  it  is  to  thii  end,  of  course,  that 
summona  or  equivalent  notice  is  employed, 
But  the  inherent  authority  of  the  statea 
OTer  the  titles  to  lands  within  their  reapeo- 
tire  border*  carrierH  with  it,  of  neceaiity, 
the  jurisdiction  to  determine  rights  and  Id' 
terests  claimed  therein  by  persons  resident 
beyond  the.  territorial  limits  of  the  stat^ 
and  upon  whom  the  ordinary  judicial  proc- 
cas  cannot  be  served.  The  logical  rceult  ia 
that  a  state,  through  its  courts,  may  proceed 
to  judgment  respecting  the  ownership  of 
lands  within  its  limits,  upon  constructive 
notice  to  the  parties  concerned  who  reside 
beyond  the  reach  of  process.  That  this  con- 
stitutes "due  proceSB"  within  the  meaning 
of  the  14th  Amendment  waa  recognized  in 
Pennoyer  v.  Nelf,  supra,  and  is  no  longer 
open  to  question.  Huling  v.  Kaw  Valley 
R.  Jt  Improv.  Co.  130  U.  S.  B69,  583,  32  L. 
ed.  1045,  1047,  0  Sup.  Ct.'  Rep.  603;  Amdt 
T.  Origga,  134  U.  S.  316,  320,  et  seq.,  33 
L.  ed.  918,  SID,  10  Sup.  Ct.  Rep.  6&7; 
Lynch  t.  Murphy,  161  U.  S.  247,  2&1,  40 
L.  ed.  688,  S89,  16  Sup.  Ct.  Rep.  623;  Roller 
V.  Holly,  176  U.  S.  393,  403,  44  L.  ed.  520, 
BSS,  20  Sup.  Ct.  Rep.  410.  It  is  not  disput- 
ed that  the  statutory  scheme  of  publicatioo 
and  mailing,  aa  established  in  [39B]  Minne- 
eota,  for  giving  notice  to  nonresident  de- 
fendants in  actions  quasi  in  rem,  ia,  in  its 
general  application,  sufficient  to  comply 
with  the  14th  Amendment.  But  the  statute 
provides  that  "the  summons  shall  be  ad- 
dresoed  by  name  to  sU  the  owners  and  lien 
holders  who  are  known;"  and  the  contention 
ia  that  the  mistake  of  name  in  the  present 
inatanca  was  fatal. 

Hm  "due  process  of  law"  clause,  howcTer, 
doaa  not  impoae  an  unattainable  atandard 
of  accuracy.  If  a  defendant  within  the 
Jurisdictioti  ia  served  personally  with  proc- 
ess in  which  his  name  is  misBpclled,  he  can- 
■ot  safely  ignore  it  on  account  of  the  mis- 
iMmer.  The  rule,  eatabliahed  by  an  abun- 
dant weight  of  authority,  ia,  that  it  a  person 
ia  sued  by  a  wrong  name,  and  he  fails  to : 
appear  and  plead  the  misnomer  in  abate-  j 
nant,  the  judgment  binds  him.  Lafayette  I 
Ins.  Co.  V.  French,  18  Hon.  404.  40!),  Is  L. 
»•  Ii.  ed. 


ed.  «S1,  4SS;  Crawford  t.  ^tatchwall,  2 
Strange,  121S;  Oakley  t.  Giles,  3  East,  107; 
Smith  V.  Patten,  0  Taunt,  116,  s.  c  1  Harsh. 
474;  Smith  t.  Bowker,  1  UaM.  70,  7S; 
Root  V.  Fellowea,  6  Cuah.  20;  First  Nat. 
Bank  T.  Jaggers,  31  Ud.  38,  47,  100  Am. 
Dec.  63,  64;  McGanghey  v.  Wooda,  100  Ind. 
381,  7  N.  E.  7;  Vogel  v.  Brown  Twp.  112 
Ind.  S90,  2  Am.  St.  Rep.  187,  14  N.  E.  77; 
Lindaey  v.  Delano,  7B  Iowa,  360,  864,  43 
N.  W.  218;  HofSeld  v.  Board  of  Education, 
33  Kan.  044,  048,  7  Fao.  210. 

Of  course,  in  a  published  notice  or  sum- 
mons, intended  to  reach  absent  or  nonresi- 
dent defendants,  where  the  name  is  a  prin- 
cipal means  of  Identifying  the  person  con- 
cerned, somewhat  different  considerations 
obtain.  The  general  rule,  in  caaea  of  con- 
structive service  of  process  by  publication, 
tends  to  strictness.  Oalpin  v.  Page,  18 
Wall.  350,  369,  373,  21  L.  ed.  969,  903,  986; 
Priest  V.  Las  Vegas,  232  U.  B.  604,  ante, 
761,  34  Sup.  Ct.  Rep.  449.  But,  even  in 
names,  "due  procesa  of  law"  does  not  re- 
quire ideal  accuracy.  In  the  spelling  and 
pronunciation  of  proper  names  there  are  no 
generally  accepted  standards;  and  the  well- 
established  doctrine  of  idem  lonaiit — gen- 
erally applied,  [S90]  aa  it  ta,  to  constructive 
notice  of  suits — is  a  recognition  of  this. 

The  trial  court  waa  of  the  opinion  that 
the  question  turned  upon  whether  "Gnll- 
fnsa"  and  "Oellfuss"  were  idem  aonoiu,  and 
held  that  since  "GeilfOHs''  ii  evidently  a 
German  name,  the  flrat  ay  liable  must  be 
pronounced  with  the  long  sound  of  "i," 
while  the  first  syllable  of  "Quilfuss"  would 
necessarily  be  pronounced  with  the  short 
sound  of  "i."  The  conrt  therefore  concluded 
that  the  names  were  not  id«m  »tmant,  and 
that  the  difference  was  fatal.  The  supreme 
court  agreed  that  "Oeiltuss"  and  "Guiltuaa" 
were  not  idem  aonona,  but  held  that  this 
was  not  the  proper  test;  that  where  a  aum- 
moua  is  served  by  publication,  the  true  test 
is  not  whether  the  names  sound  the  same  to 
the  ear  when  pronounced,  but  whether  they 
look  substantially  the  aame  in  print  (fol- 
lowing Lane  v.  Innes,  43  Minn.  137,  143, 
45  N.  W.  4 ;  D'Autremont  v.  Andoraon  Iron 
Co.  (D'Autremont  v.  Oaylord)  104  Minn. 
18^,  17  LJtA.(NJ5.)  236,  124  Am.  St.  Rep. 
016,  110  N.  W.  S67,  16  Ann.  Cas.  114) ;  and 
assuming  that  the  name  of  the  Judgment 
creditor  of  HcKinley  waa  Albert  B.  Oeil- 
f uss,  assignee,  the  court  said :  "The  quaa- 
tlon  then  la,  placing  the  namea  'Albert  Gull- 
fuss,  assignee,'  and  'Albert  B.  Geilfusa,  as- 
signee,' in  Jnztapoaitlon,  was  ttiare  so  ma- 
terial a  change  as  to  be  misleadingr  TUa 
was  answered  in  the  negative. 

Were  we  to  theorize,  we  might  say  that 
while  each  of  theae  teata  la  helpful,  n^ithar 
U  att<«ether  acceptaUe  If  perfect  uenra^ 
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were  the  umi  not  the  teat  of  idem  KHUin*, 
becaiue  it  doe*  not  appear  that  all  persons 
woald  ueceaaarily  pronounce  OeilfuM  nith 
the  long  "i,"  or  Ouilfuu  with  the  ahort 
"i;"  and  not  the  teit  of  the  ippearance  of 
the  nune*  aa  printed  and  placed  in  ]ustapo- 
■ition,  becanee  in  fat'.,  aa  the  name  ap- 
peared in  the  niininonB  pnbliahed  and 
mailed,  it  waa  "Gnilf  uaa"  alone,  without  an; 
name  in  Juztapoaitlou  to  aerre  aa  a  atand' 
ard  for  compariaoa.  And  we  think  both  tests 
are  inadequate  if  applied  without  regard  to 
what  waa  contained  in  the  eununona  be- 
aides  the  mere  name  and  addition — "Albert 
Ouilluaa,  aasignec."  [397]  The  record,  oa 
it  happens,  contains  no  co|7  of  the  sum- 
mona;  but  from  findings  and  admisaioDS 
that  are  in  the  record,  we  know  that  it  was 
in  due  form,  and  Uierefore  that  it  contained 
such  notice  of  the  commencement  of  the  ac- 
tion and  of  its  purpose,  and  such  warning 
to  appear  and  answer,  a«  would  constitute 
due  pTOcess  or  law  if  served  upon  a  defend- 
ant within  the  jurisdiction  (Minn.  Btat. 
1694,  as  fiie4,  SlgS)  :  and  that  it  contained. 
inter  alia,  a  brief  description  of  the  prop- 
erty sought  to  be  divided  (Minn.  8tat.  1S94, 
g  6773,  marginal  note,  supra).  The  under- 
lying question  is  a  practical  one, — whether, 
notwithstanding  the  misnomer,  the  summons 
as  published  and  mailed,  being  otherwise 
unexceptionable,  constitutes  a  substantial 
compliance  with  the  Hinneaota  statute  and 
aufRcient  constnictiTS  notice  to  the  party 
concerned.  In  determining  this,  we  need 
not  confine  ourselves  to  Uie  test  of  idom 
•ononj,  nor  to  the  appearance  of  the  name 
in  print,  but  may  employ  both  of  these,  with 
such  additional  testa  as  may  be  available 
in  view  of  what  ta  disclosed  by  the  record. 
One  such  additional  teat,  we  think,  Is  wheth- 
er, when  two  lettera  reached  the  postofflctt 
at  Milwaukee,  one  addressed  "Albert  Guil- 
fuss,  aasignee,"  tbe  other  addreaaed  "Albert 
B.  Guilfuss,"  they  or  either  of  them  would, 
in  reasonable  probability,  be  delivered  to 
Albert  B.  Geiltusa,  then  a  resident  of  that 
city.  Another  ia  whether,  aasuming  that 
the  snmmoiis  aa  so  mailed,  or  as  publiahed 
in  Duluth,  and  containing  the  misspelled 
names  or  either  of  Uiem,  had  coma  to  the 
eye  of  the  veritable  Albert  B.  OeiUuss,  or 
of  any  person  knowing  him  by  that  name, 
and  Bufflciently  interested  in  him  to  ac- 
quaint him  with  ila  contents  if  apprised 
tiiat  It  waa  intended  for  him,  the  anmmons, 
aa  a  whole,  would  probablj  have  conveyed 
notice  that  Albert  B.  Geilfnss  was  tbe  per- 
son intsaded  to  be  summoned.  Both  of  these 
1S7* 


questions  are,  we  think,  to  be  ancwercd  i> 
the  adirmative.  In  view  of  the  well-kMnn 
skill  of  postal  oCBcials  and  employees  [S98] 
in  making  proper  delivery  of  letters  defst 
lively  addressed,  we  think  the  prenimpticn 
ia  eleax  and  strong  tl^t  the  kttcn  waaU 
reach — indeed,  that  they  did  reach — the  tme 
Albert  B.  Geilfusa  ia  Milwaukea.  A^  tt 
seems  to  us  that  any  person  kBOwi^  him, 
and  knowing  the  oorrect  apelliag  of  hia 
name,  and  having  reason  to  acquaint  him 
with  the  eontenta  of  a  notice  Of  ttiis  ekar- 
aeter  If  auppoeed  to  be  Intended  for  him, 
would  probably  realise  for  whom  aoeh  witice 
waa  intended,  notwithetanding  the  name 
was  spelled  "Goilfusa."  The  general  resem- 
blance between  the  names  ia  striking,  how- 
ever they  are  to  t>e  pronounced.  And  the 
designation  "assignee"  was  an  additional 
means  of  identiflcstion.  That  GeUfusa  him- 
self, upon  receiving  the  notice,  wonld  be 
sufficiently  warned  tbat  it  affeet«d  hla  Inter- 
est in  the  Minnesota  lands  under  hia  judg- 
ments against  McKinley,  ia  free  from  doulic 
Ho  would,  of  course,  observe  the  mianomet; 
but,  having  received  tbe  notice  which  it 
was  the  purpose  of  the  law  to  convey  to 
bim,  be  could  not  safely  ignore  it  on  Uw 
ground  of  the  mistake,  in  the  name,  any 
more  than,  if  personally  served  with  snn- 
mona  within  the  state  ol  Minnesota,  ha 
could  have  ignored  it  on  account  of  a  aimi- 
lar  misnomer. 

We  eonclude  that  there  waa  due  process 
of  law  in  the  partition  auit,  and  that  there- 
fore  the   present    judgment   ahonld    be  af- 

Judgmeots  In  Noa.  32S  and  : 


[309]  CHARLES  W.  DALE,  Edward  Sott, 
and  Henry  Ampt,  Trustees  in  Bankrupt^ 
of  David  Rohrer,  Bankrupt,  Appta, 

EDWARD  H.  PATTISON. 


<See  S.  C.  Reporter^  ed.  3M-«11.) 


Fledge  —  cbaofe  of  po—easlon  •-  prop- 
ert;  Incapable  of  pbrelcai  dellrerj. 

1.  A  transaction  in  ue  nature  of  a  pledge 


of 'chattel — see  note  to' Wilson  t.  Walratb, 
24  L,RJi.(N.8.)  nil. 

As  to  whether  mere  Ineoavenienee  as  te 

delivery  ia  a  aatlafactorj  explanation  of  the 

1S4  v.  fc 
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of  penonal  property  m  iltaated  that  it  U 
BOt  within  the  power  of  the  ovocr  to  de- 
liTcr  It  to  the  pledgee,  the  owner  having  no 
nicli  Tiiible  pouesiion  and  apparent  own«r- 
■liip  as  would  probably  b«  relied  upon  In 
ereditori,  purcbaserB,  and  mortngeee^  will 
not,  in  tbe  abeenc«  ol  a  eontrolling  dWition 
of  the  itate  courta,  be  regarded  bj  th«  Fed- 
eral court*  as  embraced  by  the  proviiiond  of 
Ohio  Oen.  Code,  S  S560,  that  chattel  mort- 
gages, or  coDveyanceB  intended  to  operate 
a*  anch,  if  not  accompanied  by  actual  ehango 
of  poBieilion,  shall  be  invalid  aa  afainat 
certain  designated  third  partiea  unleaa  re- 
oorded. 
(For  olber  caiea  im  Pledse,  U-Sl,  In  Diuat 

Sup.  Ct.  1908. 1 
Pledse  —  change  of  poasesslon. 

8.  Tbe  existence  In  Ohio  of  a  more  strin- 
gent rule  as  to  the  delivery  of  poasesaion 
neeeeaary  to  validate'  a  pledge  aa  against 
the  pledgeor'i  creditors,  purcbaBers,  and 
mortgagees  than  that  which  obtains  in  the 
Lvac  of  sales  cannot  be  deduced  from  the 
proviaioiis  of  Oen.  Code,  J  B619,  tliat,  when 
goods  and  chattels  remain  for  Rvr  years  in 
ue  possession  of  a  person,  or  those  claiming 
under  him,  to  whom  a  pretended  loan  there- 
of has  been  made,  they  shall  be  the  proprrty 
of  such  person,  unless  a  reservation  of  a 
light  to  them  is  made  to  the  lender  in  writ- 
ing,  and   the   inatrumitnt   duty   filed  or  re- 

(for  otlier  cskb  see  Pledge,  18-Sl,  In  IHgest 

8ap.  CL  1*08-1 
Ple^«  —  or   dlatlllerr    wnrebonae    ra- 

oelpta  —  cbBiiKe  of  poaaeaalon. 

3.  A  physical  cnange  of  posBeaiion  is  not 
essential  in  Ohio  to  validate,  as  against  the 
creditors  of  a  distiller,  represented  by  his 


barrels  of  whisliy  Btored  in  his  own  bonded 
distillery  warehouse,  accompanied  by  the 
issuance  and  transfer,  conformably  to  trade 
usage,  of  the  distiller'a  warehouse  receipts 
r^resenting  such  a'hiskT. 


L  PPEAL  from  ths  United  SUtes  Cireoil  I 
V  Court  of  Appeals  tor  tha  Sixth  Circuit 


t«  ravlew  a  decree  which,  on  a  aeeond  ap- 
peal, afflrmed  a  decree  of  the  District  Court 
for  the  Sonthem  Diatrict  of  Ohio,  sustain- 
ing a  pledge  aa  against  the  tnuteea'in  bank- 
ruptcy of  the  pledgeor's  estate.    Affirmed. 

See  same  case  below,  on  first  appeal,  118 
C.  C.  A.  830,  196  Fed.  S;  on  second  appeal, 
IIT  C.  C.  A.  6B3,  in  Fed.  987. 

Statement  by  Hr.  Justice  Pitney: 
David  Kohrer  for  many  years  prior  to 
November  S,  1900,  owned  and  operated  ft 
distillery  In  Montgomery  county,  Ohio.  On 
that  day  he  was  adjudicated  a  bankrupt, 
[400]  and  the  appellants  were  appointed  hla 
tmsteea.  In  the  following  month  they  filed 
an  application  In  the  bankruptcy  proceed- 
ings, setting  forth  that  in  the  distillery 
warehouses  of  the  bankrupt  there  werls 
stored  about  9,800  barrels  of  Bourbon  and 
rye  whiakiea,  to  which  there  were  many  con- 
flicting claims;  among  the  claimants  being 
certain  named  persons  to  whom  it  was  al- 
leged the  bankrupt  had  pledged  or  hypothe- 
cated certain  barrels  of  the  whiskies.  One 
of  the  parties  ao  named  was  the  respondent, 
Edward  M.  Pattison.  The  application 
prayed  that  all  of  the  claimants  be  notified 
of  the  proceedings,  be  mad*  parties  thereto, 
and  be  required  to  set  up  their  respective 
claims.  Psttlson  filed  an  answer  and  In- 
tervening petition,  claiming  that  210  bar- 
rels of  whisky  {specifying  them  by  num- 
bers) were  a  part  of  a  lot  of  800  barrels 
that  had  been  pledged  or  hypothecated  to 
him  by  Rohrer  a*  security  for  certain  loans; 
the  remainder  of  the  800  barrels  having 
been  sold  by  Rohrer  without  the  knowledge 
of  Pattison.  It  waa  denied  that  the  whis- 
kies were  or  ever  had  been  In  Rohrer's 
nsion,  it  being  alleged  that  all  of  tbem, 
aa  soon  aa  manufactured,  were  placed  in 
the  atorage  warehouse  in  the  possession  and 
control  of  the  government  of  the  United 
States,  Bud  that  certain  moneys  were  loaneil 
by  Pattison  to  Rohrer,  to  secure  payment 
of  which  the  latter  aasigned  and  traniferred 
writing  to  the  former  his  entire  inter- 
est in  certtin  decignated  barrels  of  whisky 
then  on  storage  In  aaid  warehouse,  the 
agreement  and  transfer  being  vridsnced  by 


£5  L.R.A(N.B.)    804. 

On  Issuance  and  delivery  by  warehouse- 
man of  receipt  for  his  own  property  aa  a 
ooDstnietive  transfer  of  possession  eaaential 


Hart-Parr  Co.  v.  Rohb-Lawrence  Co.  18 
L.R.A(N-B.)  £27,  and  Fourth  Street  Nat. 
Bank  v.  Taylor,  30  L.R.A(N.S.)   662. 

Generally,  a«  to  delivery  and  poaacaaion 
of  property  plcdaed-rsee  note  to  Yeatman 
r.  New  Orleans  Bav.  Inst.  24  L.  ed.  U.  B. 


of  I  680. 


1*11 


by  Google 


400-«tt  SUPRKUK  CX}Uil'£  OV  'lUK  UMi'i'^  STAIKS. 

docnmeuta    in    the   form    of    wkrehonic    re- 1  of  their  muiufactnre,  Uw  n 

oeipU,  of  which  th«  following  U  a  lunple:  |  therooii,    And    the    noinber    id    tha    boodtd 

No.  TM. 

Stored  in  WarehooMb 

S6  bbU.  in  No.  S. 

M  bbli.  in  No.  1. 

The  DftTld  Rohrer  Dirtiller;,  Hontgomery   Conn^. 

Fire  Copper  Bourbcni  and  Pure  Rye. 

Brand  and  Dittillery  EaUblighed  in  18^7. 

[401]  Oeimaiitown,  O.,  Feb.  2S,  IWM. 
Beedvad  in  mj  distillery.  Bonded  Warehouse  No.  11,  first  dlitriet  of  Ohio,  for  w- 
eonnt  uid  subject  to  the  order  of  B.  M.  Pattiaon,  deliTernble  only  on  the  return  of  this 
warehouse  receipt  and  the  written  order  of  the  holder  thereof,  and  on  payment  of  th« 
United  States  goTemment  tax  and  all  other  taxes  and  storage  at  the  rate  of  S  cents  p«T 
barrel  per  month  from  storage  free. 

One  hundred  and  Of^  barrels  D.  Rohrer  purs  Bourbon  whisky,  entered  into  bond  as 
follows;     H  bbls.  Rye;  M  bbls.  Bourbon. 

Special  Net  wine  Proof  When  WarehooM 

number.  gallons.  Proof.  gallons.  made.  stamp. 

107,863 

Feb.  10,  12,  IS,  y 

108,002  T,«00.48  102  7,406.70  14,  4  lS/0«  44,961 

66  Rye. 

D4  Bourbon. 

Ganged  by  F.  P.  Thompson,  U.  B.  ganger. 

LoM  or  damage  fay  fire,  the  elements,  riota,  accidents,  evaporation,  and  shrinkage 
at  owner's  risk.  ■  It  is  hereby  guaranteed  that  the  loss  by  natural  evaporation  and  oa 
account  of  defective  cooperage  on  each  and  every  barrel  of  this  whisky  shall  not  be  mors 
than  1  gallon  In  excess  of  the  government  allowance  during  the  flrat  seven  years  of  the 
bonded  period. 

It  is  expressly  provided  that  in  the  payment  of  excess  under  this  guaranty  the  basis 
of  settlement  shall  be  the  cost  price  of  said  whisky  in  bond  at  the  date  of  *'-,  pnjipmi 
figured  upon  the  original  contract  price  therefor,  and  the  carrying  ebargen  thoeon  st 
the  rate  of  tax  imposed  b;  the  internal  law  upon  distilled  splrita  at  the  date  at  the 
wIthdrawaL 

[402]  Tbsowner  of  the  whisky  under  this  receipt  in  accepting  it  agrecn  to  fur- 
nish the  money  to  pay  all  taxes  when  the  same  become  due. 

This  warehouse  receipt  is  given  in  conformity  with  the  warehouse  laws  of  the  staff 
of  Ohio  and  the  laws  of  the  United  States  in  force  at  this  date. 

David  Rohrer,  Proprietor. 

^  an  amendment  to  bis  intervening  peti- 1  warehouse  in  which  situated),  and  agree- 
tlon,  Pattison  set  forth :  ing  in  said  wardiouse  reeeipU  to  hold  aid 

"That  for  more  than  forty  years  last  barrels  of  whisky  sold  or  pledged  for  the 
past,  and  ever  since  the  enactment  by  the    account   and    subject   to    the   order    of  tbt 


Congress  of  the  United  Stat^  of  the  laws 
relating  to  the  storing  by  'distillers  of 
whisky  In  distillery  bonded  warehouses,  it 
has  been  and  still  continues  to  be  the  usual 
and  customary  course  of  doing  buHinen  by 
distillers  of  whisky  to  sell,  pledge,  and 
transfer  whisky  deposited  by  them  in  their 
distillery  bonded  warehonsee  by  the  making, 
issuing,  and  delivering  by  them  of  their 
warehouse  receipts  to  the  vendee  or  pledgee 
of  the  barrels  of  whisky  sold  or  pledged 
(describing  and  identifying  in  said  ware- 
house receipts  the  barrels  of  whisky  sold 
or  pledged,  by  their  serial  numbers,  the  data 


pledgee  thereof,  and  in  and  hj 
the  sale  and  pledge  as  aforesaid  of  barrcU 
of  whisky  In  their  distillery  bonded  ware- 
houses to  obtain  money  and  advances  of 
money  to  enable  them  to  carry  on  businesi 
as  distillers,  and  during  all  of  aaid  tinv 
it  bas  been  and  continues  to  be  among  dis- 
tillers and  bankers,  brokers,  dealers  is 
whisky,  and  all  persona  having  tranaa^ 
tious  with  distillers,  an  established  eostov 
and  a  commercial  usage  generally  kaowi 
and  acted  upon  to  r^ard  and  eoBsider  ssid 
warehouse  receipts  as  giving  eanstruetin 
possession   of   the  barrels  of  whisky  i 
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tioBtd  therain,  and  u  conTeylng  [408] 
•ftlier  aa  abMlute  title  or  a  apeclm]  internt, 
according  to  the  nature  of -the  tranuctlon, 
and  aa  partaking  in  manj  reapecta  4rf  tha 
character  ol  commercial  paper,  tranaterable 
bj  Indonement,  either  absolutely  or  aa  col- 
lateral lecnritr,  and  as  inYcflting  the  holder 
of  the  warehonie  reeeipta  with  the  title, 
property  in,  or  poueuion  of  the  barrel* 
of  whiikj  mentioned  in  laid  warehonie  re- 
eeipta according  to  the  righti  of  the  original 
partiea  to  the  transaction,  and  aa  conititnt- 
ing  the  owner  of  the  diatillery  bonded  ware- 
honaa  liauing  and  delivering  such  ware- 
hoDBC  receipts,  aa  the  bailee  for  the  Tendee 
or  pledgee  of  the  barreli  of  whisky  in  said 
wardiouM  receipt*  mentioned;  and  this 
practice  and  method  of  doing  business  has 
obtained  tor  more  than  forty  years,  and  be- 
come an  important  part  of  the  eommercial 
ayatem  of  the  country,  so  that  it  ii  well 
underatood  and  according  to  the  usual 
course  of  business  that  the  use  and  purpose 
of  ■  warehouse  receipt  te  to  enable  the 
owner  of  said  distillery  bonded  warehouse 
to  sell,  pledge,  and  transfer  the  title  or  the 
possession  of  the  barrela  of  whisky  in  his 
bonded  warehouse  for  the  purpose  of  rais- 
ing money  or  securing  advances  thereon 
either  by  sale  or  pledge." 

The  trustees  filed  a  general  demurrer, 
which  was  suBtained  by  the  referee,  and 
the  order  sustaining  it  was  aSlrmed  by 
the  district  court  (1S6  Fed.  907).  The  cir- 
cuit court  of  appeala  reversed  the  district 
court,  and  remanded  the  case  tor  further 
proceedings  (US  C.  C.  A.  639,  196  Fed.  fi). 
Thereupon  tbe  district  court,  in  obedience 
to  the  mandate,  overruled  the  demurrer  and 
rendered  final  judgment  in  favor  of  Patti- 
aon,  which  was  sJHrmed  by  the  court  of 
appeala;  and  an  appeal  to  this  court  waa 
then  allowed. 

Hr.  I««  Warren  James  argued  the 
cause  and  filed  a  brief  for  appellants: 

In  Ohio  there  is  a  settled  legislative 
poU^  with  reference  to  the  change  of  pos- 
session necessary  for  the  creation  of  liens 
on  personal  property,  as  distinguished  from 
the  statutory  policy  with  reference  to  pos- 
■easioa,  as  hearing  upon  questiona  of  abso- 
lute ownership  thereof. 

OihMm  T.  Chillicothe  Brandi  of  SUte 
Bank,  11  Ohio  St.  S11 ;  Thome  v.  First  Nat. 
Bank,  87  Ohio  St.  SM;  Roland  v.  Gundy, 
B  Ohio,  S02;  Sanders  v.  Keber,  E8  Ohio  Bt. 
<S0;  Hamet  t.  Letcher,  S7  Ohio  8t  U6, 
41  Am-  Rep.  619. 

By  the  words  "onleas  accompanied  by 
Iminedlate  delivery  and  followed  by  an 
actual  and  continued  change  of  poasesalon," 
tHe  lawmalclDg  authorities  of  the  state  of 
Ohio  establlahed  clearly  and  uamistakablj 
••  X<.  ««. 


the  doctrine  that  any  transaction  dealgned 
to  give  a  security  in  personal  property 
where  not  filed  as  a  chattel  mortgage  must 
be  aocompanied  by  an  actual  change  of  pos- 
session-    True,  the  language  of  the  section 

"%  mortgage  or  conveyance  intended  to 
operate  aa  a  mortgage."  ,The  dilTerenee 
between  a  pledge  and  a  mortgage  ia  wdl 
settled  in  Ohio. 

Brown  t.  Merchants'  Nat.  Bank,  41  Ohio 
at.  4S9;  Jonea,  Pledgee,  |  T. 

It  may  be  expressed  thus:  A  pledge  la  a 
transfer  of  possession  that  may  npen  Into 

title  by  a  aale  had  on  default  4rf  the 
obligation;  a  mortgage  is  a  transfer  of 
title,  subject  to  a  defeasance  condition. 
Neither  cmi  ripen  into  an  absolute  title 
without  a  sale  and  purchase.  Obviously 
the  language  of  the  above  statute  is  broad 
enough  to  cover  those  forms  of  giving 
irity  which  require  a  change  of  pos- 
leision  to  make  them  valid,  and  that  lan- 
guage requires  the  change  to  l>e  actual  and 
continued. 

We  do  not  mean  to  say  that  there  cannot 
be  a  symbolic  delivery  under  the  law  of 
Ohio,  Buch  as  will  satisfy  the  requirement 
for  diange  ol  possession  in  a  pledge.  That 
symbolic  delivery,  however,  must  be  made 
in  such  way  aa  to  be  complete;  it  must  be 
tbe  actual  surrender  of  the  muniment 
of  title.  The  control  of  the  owner  must 
be  devested. 

Runt  v.  Bode,  66  Ohio  St  2CS,  64  N.  E. 
126. 

A  custom  or  usage  of  the  trade  or 
business  should  not  prevail  against  anch 
clear  and  unequivocal  rulea  ol  taw.  They 
are  not  rulea  emanating  merely  from  the 
common  law, — from  decisions  of  courts, — 
but  they  are  rules  directly  traceable  to  the 
statute  Itself.  A  custom  cannot  be  urged 
in  oppoaltion  to  an  eatablished  principle  o( 
law. 

Columbus  t  H.  Coal  4  I.  Co.  v.  Tucker, 
4B  Ohio  St.  60,  12  L.R.A.  STT,  29  Am.  St. 
Rep.  62B,  26  N.  B.  630;  Niagara  County 
Bank  v.  Baker,  16  Ohio  St.  69. 

Can  the  transaction  be  sustained  on  the 
theory  that  it  creates  an  equitable  lien  good 
as  against  the  bankrupt's  truiteesi 

Fourth  Street  Nat  Bank  v.  MilHwums 
Mills  Co.  SO  LJtJk.(NB.)  B52,  96  C.  C.  A. 
629,  ITS  Fed.  1T7. 

Hr.  W.  H.  Hackoy  argued  the  cause, 
and  with  Messrs.  John  C.  Healy,  Howard 
Ferris,  Hale<rfm  MoAvoy,  and  H.  L.  Bueh- 
walter,  filed  a  brief  for  appellee: 

Tbe  law  of  Ohio  recognises  the  rule  that 
actual  physical  delivery  of  pledged  goods 
by  the  pledgeor  to  the  pledgee  is  not  essen- 
tial to  the  validity  of  the  pledge  as  against 
♦V,  credltora  et  tlu  plsdgMr  whea  goods  are 
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■o  aitnated  that  actu&l  phjatcKl  delivery 
WDiiot  be  mkde,  or  where,  by  tnde  UMgc. 
utiul  phfilcal  dellveij  ii  exctued. 

Hunt  T.  Bode,  60  Ohio  St.  256,  04  N.  E. 
120. 

The  rule  Ikld  down  in  Hunt  t.  Bode  la 
the  aftme  •>  the  FennaylTmnU  rule. 

White  T.  Qnun,  205  Pa.  226,  64  AtL  901. 

Hie  barrela  of  whisky  ahown  to  hftve  been 
pledged  In  tbia  case  were  identified  bj  the 
warehouM  receipta  issued  to  the  appellee  in 
like  manner  aa  the  warehouse  receipta  ex- 
hibited in  Tuer  t.  Penn  Nat.  Bank,  232 
U.  S.  174,  ante,  06S,  3«  Sup.  Ct  Rep.  288. 

In  Ohio,  the  Peonsylvajila  rule  that  "the 
retention  of  poaaeeaion  by  the  vendor  of 
goods  which  he  is  capable  of  delivering  to 
the  vendee  ie  fraud  per  ««"  never  obtained. 

Hombeck  v.  Vaometre,  0  Ohio,  163;  Wil- 
aon  T.  Leslie,  20  Ohio,  160. 

The  general  rule  in  tbe  United  Statea  ia 
that  attornment  is  not  neccasnry  to  com- 
plete symbolical  delivery. 

Davis  V.  Russeir,  52  Cal.  S16,  28  Am.  Rep. 
047 1  Durr  t.  Heivey,  44  Ark.  306,  61  Am. 
Rep.  004. 

'IThe  government,  aa  to  it*  custody  of  dis- 
tilled spirits  in  distillery  bonded  ware- 
houses, ones  no  duties  to  third  persons,  and 
will  not  undertake  to  perform  any. 

Taney  v.  Penn  Nat.  Bank,  lOS  C.  C.  A. 
437,  187  Fed.  080. 

Chattel  mortgages  and  Inatrumenta  to 
secure  the  return  of  goods  loaned  belong 
to  a  class  of  securities  altogether  different 
from  pledges.  The  class  cannot  be  enlarged 
by  judicial  conatniction  io  as  to  include 
other  instruments  not  described,  which  have 
been  held  to  be  valid  by  the  common  law, 
and  entitled  to  enforcement  in  accordance 
with  their  terms. 

Parahall  v.  Bggert,  64  N.  Y.  18. 

[404]  Mr.  Justice  Pitnej,  after  making 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

The  traniactions  in  queition,  aa  between 
Robrer,  the  bankrupt,  and  Pattison,  the  ap- 
pellee, are  not  dietinguishable  from  those 
that  were  under  consideration  in  Taney  v. 
Penn  Nat.  Bank,  232  V.  6.  174,  ante,  668, 
34  Sup.  Ct.  Itep.  288.  In  that  caae  the  dis- 
tiUing  company  deposited  aa  aeeurity  for 
the  loan  made  by  the  bank  certain  ganger*! 
certificatee,  in  addition  to  warehouse  re- 
ceipts issued  by  itself.  But  tbe  sole  signifi- 
cance of  tbe  ganger's  certificates  was  that 
they  eonatituted  evidence  that  the  whiskiea 
bad  been  deposited  in  tbe  storehouse  in  bar- 
reU  marked  and  numbered  aa  required  by 
the  act  of  Congress.  Since  it  U  admitted 
in  the  preeent  caae  that  the  wbiakies  Id 
queatlon  were  In  fact  on  storage,  as  men 
tioned  ia  the  warahniae  receipta  deUvared 
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by  Rohrer  to  Pattlaon,  and  that  the  favrsli 
were  stamped,  marked,  and  nnmbesed  aa 
therein  stated,  the  fact  that  no  ganger^  mt- 
tificate  was  delivered  to  Pattiaoa  ia  d  m 
present  consequence. 

The  legal  effect  of  such  a  transactioa  4^ 
penda  upon  the  local  law.  In  Taney  v.  Pcaa 
Nat.  Bank,  upon  finding  that,  by  the  la« 
ol  Pennaylvania,  the  ordinary  rule  aa  to 
the  effect  of  the  retention  of  phyaieal  pes* 
aessioa  by  the  vendor  of  peraonal  property, 
which  he  is  capable  of  dellTering  to  tbe 
vendee,  is  not  applied  by  tbe  courta  of  that 
atate  to  caaea  where  the  inherent  naton 
of  the  transaction  and  the  attendant  dr 
cumstances  are  snch  aa  to  preclude  the  pot- 
sibility  of  a  delivery  by  the  vendor  that 
would  be  conaiatent  with  the  avowed  aad 
fair  purpoae  ol  the  sale,  or  where  the  ab- 
sence of  a  physical  delivery  is  exeuaed  ^ 
the  usages  of  the  trade  or  business  in  which 
the  sale  is  made,  we  held  that,  eonaidering 
the  situation  of  the  property  and  the  usages 
of  the  bueiness,  the  transaetloD  between  the 
distiller  and  the  bank  was  valid,  and  gave 
to  the  latter  a  lien  upon  the  whiaky  aa- 
perior  to  that  of  the  truatee  in  bankrupt^'. 

Tbe  queation  here  presented  is  ivhether  the 
local  law  of  [405]  Ohio  so  far  diflers  Iron 
that  of  Pennsylvania  that  a  different  result 
should  be  reached.  In  behalf  of  appellants 
it  ia  Insisted  that  there  U  in  Ohio  a  ict- 
lled  legislative  policy  with  reference  to  tbe 
change  of  possession  necessary  for  the  crea- 
tion of  liens  on  personal  property.  Sectioa 
B600  of  the  Qeneral  Code  ia  cited  {tormth 
ly  I  4160,  Rev.  SUt.) .    It  reads  aa  folkrwi: 

"Bee.  8500.  A  mortgage,  or  oonveyaacf 
intended  to  operate  as  a  mortgage,  of  goods 
and  chattela,  which  is  not  accompanied  If 
an  immediate  delivery,  and  followed  by  aa 
actual  and  continued  change  of  poaaeaaio 
of  the  things  mortgaged,  shall  be  abaolutelT 
void  as  against  the  creditora  of  the  mort- 
gagor, subsequent  purchasers,  and  mort- 
gagees in  good  faith,  unlesa  the  mortgig^ 
or  a  true  copy  thereof,  be  forthwith  ds- 
poutcd  aa  directed   in  the  next  snoeeadiig 

It  U  inaUted  that  thla  clearly,  and  nnmi» 
takably  eatabliahea  the  doctrine  that  UJ 
transaction  designed  to  give  a  aeeurity  ^ 
personal  proper^,  if  not  accompanied  bf 
an  actual  change  of  poaaeaaiim,  muat  bt 
placed  in  the  form  of  a  chattel  mortgags 
and  filed  for  reoord,  ia  order  to  be  good  aa 
againat  creditors.  It  aeema  to  na,  howsMri 
that  we  should  not  fail  to  oouaider  tbe  wdl- 
recogniied  distinction  between  a  ehattsl 
mortgage  and  a  pledge.  A  mortgage  af 
ehattela  imports  a  present  oanv^asM  rf 
the  legal  title,  subject  to  dafeaaanea  np^ 
performance  of  an  exprsM  oondkioa  whw 
qnent,  containvd  either  in  the  aama  or  li 
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»  Mpanto  iastniment.  It  ta».y  or  nisy  not 
b*  aeoompanMd  by  m  delivwy  of  pOMession. 
Oil  the  other  bftnd,  nhere  title  to  the  prop- 
erfy  ia  not  preaently  tranaferfed,  but  pos- 
waiiDD  only  U  given,  with  power  to  sell 
npoD  detkult  in  the  performance  ot  k  con- 
dition, the  tranBactloQ  ia  a  pledge,  and  not 
k  mortgage. 

There  La  do  question  that  in  Ohio,  as  e\ae- 
where,  t,  chattel  mortgage,  aa  well  as  * 
pledge,  ii  valid  between  the  parties,  al- 
though not  recorded.  And,  without  the 
■tatnte,  it  would  [406]  be  good  aa  againat 
eredltori,  pnrchaaera,  and  mortgageea  in 
good  faith.  The  primary  purpoae  of  the  act 
ia  to  protect  peraona  of  theae  claasea,  who 
might  otherwiae  auatain  loasea  by  relying 
upon  the  poueMioD  and  apparent  owner- 
■hip  of  the  ehattela  by  the  mortgagor.  In 
the  eaae  of  an  ordinary  pledge,  there  ia  no 
need  of  recording,  eince  the  pledgeor  at 
once  parta  with  poBBesBion. 

But  what  shall  be  said  when  the  trans- 
action relates  to  personal  property  which 
ia  ao  situated  that  it  is  not  within  the 
power  of  the  owner  to  deliver  it  to  mort- 
gagee or  pledgee,  and  of  which  he  baa  no 
■Dch  Tlaible  poHBeaaion  and  apparent  owner- 
ship as  would  probably  be  relied  upon  by 
creditors,  purchasers,  and  mortgagees! 
Does  I  8600,  Gen.  Code,  which  declares  that 
mortgages  in  such  case  shall  be  invalid 
againat  the  designated  third  parties  unless 
recorded  necessarily  apply  to  transact  ions 
in  the  nature  of  a  pledge,  which  are  not 
mentioned  in  terms  T  The  effect  would  be 
to  greatly  hamper,  aometimes  to  prevent, 
transactions  in  Om  nature  ot  a  pledge,  where 
only  constructive  possession  of  the  property 
could  he  transferred.  We  cannot  give  to 
tiie  section  cited  so  extensive  a  meaning,  in 
the  absence  of  a  decision  by  the  state  court 
adopting  that  construction.  None  such  is 
referred  to. 

It  is  contended  that  a  different  rule  exists 
in  Ohio  as  to  the  delivery  of  possession  in 
the  case  of  pledges  from  that  which  obtains 
in  the  case  ot  sales.  Section  S819,  Gen. 
Code  (Rev.  SUt.  «  419T),  is  cited. 

"Sec.  8619.  When  goods  and  chattels 
remain  for  five  years  in  the  possession  ot 
a  person,  or  those  claiming  under  him,  to 
whom  a  pretended  loan  thereof  haa  been 
made,  they  shall  be  the  property  of  such 
person,  unless  a  reservation  ot  a  right  to 
them  ii  made  to  the  lender  in  writing,  and 
the  instrument  recorded  within  six  months 
after  the  loan  la  made,  in*  the  recorder's 
ofiee  of  the  county  where  one  or  both  of  the 
parties  reside,  or  unless  such  instrument  is 
Bled  as  provided  by  law  with  respect  to  chat- 
tel mortgages.  [407]  But  if  a  loan  of  goods 
and  chattels  is  made  to  an  art  museum  asso- 
ciati<Mi  within  thia  stat^  such  reservation  ftf 


a  right  to  them  may  he  so  made  and  record- 
ed at  any  time  within  Qve  years  from  the 
date  of  the  loan." 

But  in  the  Code,  this  section  is  made  a 
part  of  chapter  4,  entitled  "Statute  ol 
Frauds  and  Perjuries."  It  partakes  also 
of  the  nature  of  a  statute  <^  limitations. 
We  are  unable  to  see  anything  in  it  to 
establish  the  asaerted  distinction  between 
salts  and  pledges,  and  we  are  unable  to  find 
that  any  such  force  has  been  given  to  it 
by  the  courts  of  Ohio. 

The  cases  to  which  particular  reference 
is  made  are  Gibson  v.  Cbillicothe  State 
Bank,  II  Ohio  St  311;  Thorns  v.  First 
Nat.  Bank,  37  Ohio  St.  204,  and  Hunt  v. 
Bode,  as  Ohio  St.  255,  84  N.  E.  126.  All 
are  decisions  by  the  supreme  court  of  the 
state.  In  the  Gibson  Case,  in  an  action  of 
trespass  for  levying  upon  and  detaining 
certain  property  by  virtue  of  an  execution 
against  tbeir  baileea,  plaintiffs,  in  order  to 
prove  their  property  and  right  of  posses- 
sion, gave  in  evidence  certain  warehouse 
receipts,  reading  in  substance  as  follows: 
"Received,  Cbillicothe,  November  13,  1852, 
of  Messrs.  Gibson,  Stockwell,  k  Company, 
and  for  their  account,  the  following  prop- 
erty, in  good  order,  which  we  agree  to  hold 
irrevocably  subject  to  their  order,  they 
having  a  lien  thereon  for  the  full  cost  of 
the  same."  It  was  held  that  the  legal  effect 
of  such  a  receipt  was  to  pass  the  general 
property  and  right  of  possession  to  the 
holder,  and  that  this  efTect  was  not  im- 
paired by  the  recital  that  the  holder  had  a 
lien  upon  the  property.  The  court,  in  its 
opinion,  recognized  that  receipts  of  this 
kind,  from  long  and  general  use  in  commercu 
and  trade,  had  come  to  have  a  well-under- 
stood import  amoung  business  men,  which 
(as  the  court  said)  onght  not  to  be  con- 
founded or  perhaps  even  quslified  by  a 
strict  construction  of  the  literal  and  gram 
maticsl  meaning  of  the  words  employed. 
And  the  court  proceeded  to  say:  "Tho 
receipts  in  this  case  are  in  [408]  smne  par- 
ticulars variant  from  each  other;  and  yet  we 
have  no  doubt  they  would  all  he  recognized 
by  commercial  men  as  of  like  import  and 
equal  validity  as  warehouse  receipts.  And 
if  so,  they  as  absolutely  transfer  the  general 
property  ol  the  goods  and  chattels  therein 
expressed  as  would  a  bill  of  sale.  They  are 
a  Icind  of  instrument  extensively  used  by 
commercial  men  as  the  most  convenient 
mode  of  transfer  and  constructive  delivery 
of  property,  and  facilitating  the  ready 
realisation  of  the  price  of  products  by  the 
producer  remote  from  market.  Public 
policy,  as  well  as  respect  to  good  faith,  re- 
quires that  those,  like  other  instruments  of 
commerce,  should  be  so  regarded  in  courts 
as   not  to  unjustly    impsii  confidence    in 
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them  eUewh«r«.  And  this  view  of  the  legal 
•Sect  of  SQch  initrumetitB,  we  think  fulljr 
Btutaincd  by  the  authoritie*  cited  b;  coun- 
sel; And  eapecUIly  b;  the  cmc  of  Oitwon  t. 
Stevens,  8  How.  3B4,  12  L.  ed.  11S3."  li 
VM  therefore  held  thkt,  in  ipite  of  the 
recital  that  Gibson,  Stoekwell,  h,  Company 
had  a  "lien  thereon  for  the  full  coat  of  thu 
same,"  the  warehouse  receipt!  tended  to 
prove  that  the  plaintiffs  had  a  general 
ownership  in  the  property,  and  that  the 
trial  court  erred  in  ruling  otherwisa.  'I'he 
citation  of  Gilw>n  t.  Stevens  is  significant, 
because  in  that  case  this  court,  in  an  opin- 
ion by  Mr.  Chief  Justice  Tanejr,  recognized 
that  where  personal  proper^  is,  from  its 
character  or  situation,  not  capable  of 
actual  deliveij,  the  delivery  of  a  ware- 
house receipt  or  other  evidence  of  title  is 
sufficient  to  transfer  the  property  and  right 
of  posseebion  to  another;  and  also  because 
this  decision  was  based  in  large  part  upon 
the  usages  of  trade  and  commerce. 

In  Thome  v.  First  Nat.  Bank,  ubi  supra,  it 
was  held  that  an  Instrument  in  the  form  of 
a  warehouse  receipt,  executed  by  a  debtor 
to  his  creditor,  upon  property  owned  by  the 
debtor,  who  was  not  a  warehouseman, 
made  for  the'sole  purpose  of  securing  the 
creditor,  wan  void  as  against  other  creditors 
where  the  property  remained  in  the  posses- 
sion of  the  debtor.  The  court  cited  and 
relied  upon  Rev.  [4091  Stat.  |  ilSO,  above 
quoted,  and  in  effect  held  that  the  attempt 
by  the  warehouse  receipts  to  establish  a  lien 
upon  the  perianal  property  was  in  conflict 
with  the  po1i<7  of  that  section,  and  therefore 
invalid  as  to  a  creditor.  Gibson  v.  Chilli- 
cothe  State  Bank  was  distinguished  upon 
the  ground  that  in  that  caqe  the  warehouse 
receipts  were  offered  to  show  ownerHhip,  and 
not  a  mere  agreement  for  securing  ai 
debtednes*.  It  will,  however,  Im  observed 
that  in  the  Thome  Case  the  proper^  in 
question  was  in  the  possession  of  the 
borrowera,  and  there  waa  nothing  in  its 
character  or  situation  to  prevent  an  actual 
delivery  of  ft  to  the  lender. 

In  Hunt  V.  Bode,  nbi  supra,  which  it 
most  recent  ease  upon  the  subject  to  which 
our  attention  has  been  called,  one  Stothfang 
bad  delivered  to  a  bank  certain  warehouse 
receipts  for  whisky  as  collateral  for  a  loan 
of  money  made  to  him  by  the  bank,  and 
thereafter  undertook  to  make  a  second  trans- 
fer or  pledge  to  another  party,  subject  to  the 
claim  of  the'bank.  A  copy  of  this  instra- 
ment  was  served  upon  the  bank,  and  It  was 
'  notified  to  retain  possession  of  the  ware- 
house receipts  pledged  with  it  aa  collateral 
security  for  Its  claim  against  the  pledgeor, 
and  after  it  was  duly  paid,  th«  balance  of 
the  receipts  were  to  be  tnmed  over  to 
aseoad  pledgee.    Tlie  transaeticm  wu 


tained,  the  court  remarking:  "Delivery  rf 
the  property  pledged  is  generally  esMtlal 
valid  pledge,  and  it  Is  equally  true  that 
to  make  a  'valid  sale  or  transfer  of  any 
species  or  article  of  peraonal  property,  a 
delivery  of  the  property  sold  or  tranafsiTed 
is  necessary.  .  .  .  But  it  does  not  follow 
that  actual  or  physical  delivery  ahonld 
always  accompany  the  sals  or  transfer,  and 
this  is  also  true  as  to  the  pledging  of  dioMS 
in  action  or  other  kinds  of  personal  prop- 
erty. The  delivery  in  some  cases  may  be 
symbolical,  such  aa  the  handing  over  ths 
writing  which  constitutes  the  title  to  the 
property,  just  as  was  done  in  thia  ease,  to 
secure  the  Atlas  National  Bank  [410]  for 
the  money  it  had  loaned  to  Stothfang.  Hs 
delivered  to  the  bank,  not  the  IDS  bancU 
of  whisky,  but  the  warehouse  receipts  tot 
the  same,  which  were  its  muniment  of  title 
and  control  of  the  property  they  represented. 
And  when  the  pledgeor  desired  to  secure  ths 
payment  of  the  note  held  againat  him  b; 
Dieckmann,  he  executed  and  delivered  to  him 
the  transfer  of  all  interest  in  the  receipts 
which  would  remain  after  the  bank's  claim 
should  be  satislied.  This  transfer  was  Mt 
strictly  a  pledge,  but  an  assignment  snd 
trauafer  of  the  stated  interest  in  the  ware- 
house receipts;  but  if  it  is  derired  that  ws 
call  it  a  pledge,  as  has  been  done  by  counsel, 
we  still  observe  that  constructive  poisewjon 
in  the  second  pledgee  would  be  sufficient,  it 
the  intent  to  deliver  such  possession  is 
clearly  apparent.  It  is  the  application  <i 
the  familiar  rule  that  the  transfer  is  com- 
plete and  delivery  made  when  the  owner 
has  done  all  that  he  can  do  in  the  premises, 
and  has  given  such  possession  to  the  pledgee 
or  transferee  as  the  nature  of  the  property 
and  its  situation  will  permit.  In  this  case 
Stothfang  owned  a  valuable  equity  in  the 
warehouse  receipts  held  b^  the  bank,  as 
their  sale  afterwards  made  manifest,  and 
it  was  such  interest  in  them  that  could 
be  made  the  subject  of  sale  and  transfer,  and 
even  pledge;  and  certainly  Stothfang  gave 
to  Dieckmann  possession  of  all  interest  in 
and  title  to  the  receipts  which  would  re- 
main after  the  debt  due  the  bank  waa  satis- 
fied. This  was  all  the  deliver?  that  eonU 
then  be  made,  and  it  waa  at  lekst  a  eon- 
stmctive  delivery,  and  this,  we  think,  meets 
the  demands  of  the  law." 

We  are  unable  to  find  in  these  deeialons  a 
recognition  of  the  distinctiona  tnslsted  upea 
by  counsel  for  appelUnta.  On  the  ooatrary, 
the  supreme  ^eonrt  <A  Ohio  cWrly  raecg- 
nlies  the  effectiveness  of  a  ^mbolicsl  d*> 

It  is  evident,  also,  that  that  court  necf- 
niies  the  force  of  a  long-conUnned  sen- 
mercial  usage.  And  this  lends  pseolisr 
■Igniflcanee  to  Uw  cosesded  cxirteaea  ta 
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UHge  ihonld  not  pre«il  againat  clear  and  tgtiaMt  "am  pcrwn  or  oonwntlan  doioa 

vMfolTMKl  mien  of  law.      This  is  a  petilio  bnaincM  Ib  this  itate,  for  pf>t^tl  serricM 

-frimtipii.      The    question    under    eonsidera-  reuderwl,  or  for  labor  done,-  or  for  material 

tion    1*    whether    certain    portions    of    the  fumiihad,  oi  for  orercfaargea  od  freight  or 

writtoi   law   aia   to   be  given   by   couatmc-  exprew,  or  for  any  claim  for  lost  or  dam- 

tloB  an  affect  different  from  that  expressed  H^  'wight,  or  for  rtock  killed  or  injured 

in  their  language,  on  the  ground  that,  by  ^  '!«''  P^^^^"*  corporation,  its  agento  or 

IB  wicii  •uiKu.KE,  <ju  luc  B  uu™  tun*,  IV  emploreea,"  where  such  claim  ia  not  paid 

anthonUti«  deeiiions  of  the  supreme  court  ^i^i^i^  ^,1^,  days  after  demand,  andThc 

of  the  sUte,  the  uaerted  poU<T  has  been  recoTeiT  is  for  the  fnU  amount  cUlmed. 

found    to    be    implied    in    them.      Since    It  (Far  other  cases,  see  ConsUtatlonal  I«w,  IT. 

seems  to  ns  that  neither  the  sUtutes  nor  ••■  *■  1"  D»«~t  *"»■  «■  »»«8] 

tlie  decisions  go  to  the  extent  that  is  claimed  Con-mnOoiinl   law  -  cniiwI   protecUon 

for  them  b/appeUanU.  we  may  refer  to  J^  ^^^^^rurpCTtlSf  •"""""  '  '^ 

the  established  custom  as  efldence  of  what  g.  There  is  no  denial  of  the  equal  protec- 

bas  long  been  understood  as  the  law;  (or,  aa  tion  of  the  laws,  contrary  to  U.  8.  Const., 

this  court  held  in  Gibson  t,  Stevens,  and  as  lith   Amend.,   in  the  provisions   (J  Texas 

the  supreme  court  of  Ohio  held  in  Gibson  v.  Laws  1909,  p.  93,  for  the  allowance  of  s  rea- 

Chillioothe    SUte    Bank,    such    usages    are  sonable  attorney's  tee   of   not   over  «20   to 

to   be  judicially   rceogniiad   as  a   part  of  f»e  lUMewful  ^plaint iff ^Inji^mit^i 

transactions  in  question  as  between  Rohrer  8Ute,'for"iw^sonarserri(«i  rMid«»d,"t,  ... 

and  Pattison,  had  the  effect  of  transferring  labor   done,    or  for    material   furnished,   or 

to  the  latter  the  I^al  title  and  right  to  for  overcharges  on  freight  or  express,  or  for 

poawsaion  for  the  purpooes  of  the  agreement  Kny  claim  tor   lost  or  damaged  freight,  or 

between  them;  and  we  think  it  ia  a  matter  '°r  "tock  killed  or  injured  by  such  person 

of  indifference  whether  the  transaction  be  \  corporation,   its   agenU   or   employM", 

ii_j         u »  ^..-t.i.i      1  J  where  such  claim  is  not  paid  within  thirty 

called  »  pledge    or  "  equ't'tle  pledge,  or  ^        ,,j^^  j^^^^d   .„d  g,^  ^^  .^  jj^ 

an    equiUble    lien.      Tho   aubsUnce   of    the  th^  (uH  ^niount  claimed,  since  this  statute 

matter  is,  for  present  purposes,  the  same.  makes  no  cUssifiratlon  of  debtors,  and  the 

This  being  so,   the  superiority  of   Patti-  kinds  of  claims  included  cover  a  wide  range, 

eon's    right   over    that    of    the    trustees    in  and  do  not  appear  to  have  been  grouped  far 

bankrupUy   is   established    by   the    decision  "i"  purpose  of  bearing  against  any  elaas  or 

of  this  «mrt  In  Taney  v.  Penn  Nat.  Bank,    =^"*»  I"'  o'""»«  <"■  ^^ ??'"*!<"■";  , 
—^  ..    r.    ._.         .      ..n    n.   c-         n.    n  (For  Other  cases,  see  Conititutloosl  I^w.  IV. 

ess  U.  S.  174,  ante,  OOB,  34  Sup.  Ct.  Kep.        a,  6,  In  Dlsest  Sup.  Ct.  1S06.] 
288.  Commerce  —  atal«     regulation  ^  car- 

Decree  affirmed.  rler'a  liability  —  allowing  atlorney's 

fee  to  auccesBral  pUlntIB  —  congres- 

Blonal  Inaction. 

3.  The  application  to  a  claim  against  a 

carrier,  based  upon  a  loss  of  freight  shipped 

in    interstate   commerce,    of   the    provisions 

d(  Texas  I«ws  1909,  p.  93,  for  the  allowane* 

»"  •»•■!  of  a  reasonable  attorney's  fee  of  not  over 

^-  $20  to  the  successful  plaintiff  In  a  suit'  in 

S.  O.  HAKItlS.  which    an   attorney   Is   actually   emplmed 

upon  a  claim  not  exceeding  $200,  against 

(See  S.  C.  Reporter's  ed.  412-422.)  "anv  person  or  corporation  doing  business 

in  tnis  state,  for  personal  services  rendered, 

Constttntlonal    law  —  dne    proceaa    ot   or  for  labor  done,  or  for  material  furnished, 

l»w  —  allowlnc  attomey'a  fee  to  anc-    or  for  overeharges  on   freight   or  expreai, 

eeastRl  plaintiff.  or  for  any  claim  lor  lost  or  damaged  freight, 

1.  Due  process  of  law  is  not  denied,  con-    or  for  stock  killed  or  injured  by  such  per- 


NoTX. — On  TRlidity  of  statutory  provi- 
sion for  attorneys  fees — see  note  to 
Builders'  Supply  Depot  v.  O'Connor,  17 
i;i)JL(N.B.)  910. 

On  ooustltutlonal  inequality  or  discrim- 
ination In  statntea  allowing  attorneys'  feet 
~Me  notea  to  Louisville  Safety  Vault  ft 
T.  Co.  V.  Louisville  ft  N.  R.  Co.  14  L.R^. 
«t  Ii.  «d.  I 


r.  Dobney, 


On    constitutionality   of    atatata  .  inpoa- 

g  penalty  or  added  UaUU^  for  fallnra 

o(  carrier  to  pay  claim— aee  note  to  Mpt^l* 

ft  0.  B.  Co.  V.  BTudoB,  48  L.B.A.(lf.$.) 

10«. 
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SUPREME  COURT  OF  THE  UNITED  STATES.              Ooi.  tm^ 

■on    or    coniDTfttion,    its    ageaU    or    cm-  Meian.  Joseph   If.   Brjmotx   and  Alili 

ptoreea,"    wEere    sach    claim    Is    not    paid  b.  Browne  sabmittcd  the  eaime  for  plata- 

within  thirty  dmja  »ft«r  demand,  and   tho  tiS   In  error.     Unart.  Alenuider   8.  Coke 

recovery   i>    for   the   full   amount   claimed,  ^^^  ^   ^   McKnight  were  on  the  brief: 

does  not  amount  to  a  direct  burden  upon  r-^— ■»..*!—  -^  ...„„„.  _tj».i_  *t    .,.,.. 

intcrsUto   commerce,   and   is  therefore  ?iot  .  Corporations  are  persons  wHhin  the  ptort- 

repugnant  to  the   commerce  clause   of   the  «"<"»  »'  t*"  l«h  Amendment. 

Federal  Constitution,   or  otherwise  in  con-  GmU,  C.  4  B.  F.  R.  Co.  t.  Ellia.  186  D. 

fliet  with  Federal  authority,  in  the  absence  S.  1S4,  41  Ii.  ed.  667,  IT  Sup.  Ct.  Rep.  8aS; 

of    any    Congressional    legislation    covering  Smyth  v.  Ames,  16S  U.  S.  S22,  4£  L.  ed.  8*0, 

the  subject.  18   Qup.   Ct.   Kep.  418i   Blake  t.  IfeClniw, 

(For  other  «.,.««  commerce.  I.  e;  111.  h.  In  jjg  p    g    ^^^  „  j^    ^    ^39_   „  g^^    f^ 

Co^irl"  -  ™»Z.»,  sute  a»d  Fed-  ^^-   ««>    =*'^,  '■   =-^*>i  "'I   "^  ^  "• 

enl  reKwlaUona.  SO  L.  ed.  866,  26  Sup.  Ct.  Hep.  870. 

4.  A  sUte  law  enacted  under  any  of  the  While  staU  legiaUturea,  In  passing  laws, 

reserved    powers — especially    if   under    the  may  classify,  purely  arbitrary  action  ean- 

police  power— is  not  to  be  set  aside  as  In-  not  be  sustained  by  calling  it  clasuflcation; 

consistent   with   an   act   of   Congreaa   regu-  there  must  be  a   reasonable  baais  for  the 

lating    commerce,    unlese    there    is    actual  classlflcation,    which    means   that   the   dit- 

repupianqr,  or  unless  Congress  has  at  least  „i^i„tion    must   be   based   npcn   matto. 

manifested  a  purpose  to  exercise  ita  para-  ....                          >  ..        ...         ... 

mount  authority  over  the  subject.  "'»<''    ^"'    «""«    "=.'•»'<'"'    **"    ""    <*!«» 

(For  otber  cases,  see  Commerce.  I.  c,  In  DiceH  «>«ltht  to  b«  accomplished. 

Bap.  Ct.  1W8.)  Gulf,  C.  ft  S.  F.  R.  Co.  ▼.  Ellis,  16S  C. 

Commeroe  —  conllfctlnK  stale  and  Fed-  g.  iso,  41  L.  ed.  666,  IT  Sup.  Ct.  Rm.  255- 

eral  regtilatlons  -  carrier's  llabllltr  Atchison,  T.  4  8.  F.  R.  Co.  v.  Matthews, 

-  allowing  attornej-a  fee  to  snccesa-  ^^   ^    g    gg    ^3   j^    ^    ^    j.  ^^  ^ 

5  C?nS2^  has  not  .0  far  exercised  it.  R*P,  ■«?=  C?"'?^  '■  ?"•»  «*?  Sto^ 
paramount  authority  hy  enacting  the  Car-  Yards  Co.  (Cotting  v,  Oodard)  183  V.  8. 
mack  amendment  of  June  29,  1906  (34  TB,  46  L.  ed.  B2,  22  Sap.  Ct.  Rep.  30;  Con- 
stat, at  L.  SS4,  505,  chap.  3691,  U.  B.  Comp.  nolly  v.  Union  Sewer  Pipe  Co.  1S4  U.  8. 
RUt.  Supp.  1911,  pp.  1288,  1307),  to  the  640,  46  L.  ed.  879,  22  Sup.  Ct.  Rep.  431; 
act  of  February  4,  1887  (24  Stat,  at  L.  379,  Southern  R.  Co.  v.  Greene,  216  U.  S.  400. 
chap.  104,  II.  S.  Comp  Stat.  1901,  ^.3154).  54  l_  ^  530  30  Sup.  Ct.  Rep  287,  17 
S  20,  regulating  the  liability  of  a  carrier  ,  f,  ,„.I  "^  ' 
for  the  loss  or  damage  to  an  interstate  ship-  ^  .  ,,  1,0. 
ment.  at  to  prevent  the  application  to  a  There  is  no  reasonable  ground  for  tb. 
claim  against  a  carrier,  based  upon  a  loss  discrimination  made  by  the  sUtute  in  qurt- 
of  an  interstate  shipment,  of  the  provisions  tion. 

of  Texas  Laws   1000,  p.  03,  for  the  allow-  Cotting  v.  Kansas  City  Stock  Yards  Co.^ 

nnce  of  a  reasonable  attornCT's  fee  ol  not  Connolly    v.   Union    Sewer    Pipe   Co.;    and 

over  «20  to  the  successful  plaintiff  in  a  suit  Southern  R.  Co.  v.  Greene,— supra, 

in  which  an  attorney  U  actually  employed  ij,   object   being   to   compel   the   prompt 

upon   a   claim  not   exceeding  «200,   against  ^          t\t  j^btsTto  be  valid^  it  shonld  a^ 

any  person  or  corporation   dolnE  buamcBs    ■^,  ■" r.     .      ...        .        . 

in  this  sUte,  for  personal  services  rendered,  V^J  »«  »"  debtors.     Such   statutes  do  not 

or  for  labor  done,  or  for  material  furnished,  come  within  the  scope  of  police  rf^lationi 

or   for   overcharges   on   freight   or   express,  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Ellia,  185  U.  S. 

or  for  any  claim  for  lost  or  damaged  freight,  150,  41  L.  ed.  668,  17  Sup.  Ct,  Rep.  255. 

or  for  stock  killed  or  injured  by  such  per-  But  if  it  were  otherwise,  the  poUcu  pow- 

son  or  corporation,  its  agents  or  employees,"  „   ^ugj   j^e   exercised   with   respect  to  the 

the  full  amount  claimed.  Federal  Constitution. 

[For  other  esses.  ■«  Commerce,  I.  t;  III.  h,  In  Yick  Wo  v.  Hopkins,  118  U.  S.  338,  30 

Digest  Bap.  Ct.  1908.1  L.  ed.  220,  6  Sup.  Ct.  Rep.  1084;   CoUisg 

[No.    8041  T.  Kansas  City   Stock  Yarda   Co.    (CoUing 

V.  Oodard)    183  U.  S.  70,  46  L.  ed.  92.  2! 

Decided  Sup.  Ct.  Rep.  30  j    Central  of  Georgia  R- 

Co.   T.  Murphey,   198  U.  S.  104,  4ft  L.  ed. 

I  XT  T^TtT,r.n  i     .1.     .     !■      ^       i    Ti      •   -i  444,  2S  Sup.  Ct.  Rep,  218,  2  Ann.  Cas.  514. 

N  ERROR  to  the  Justice  Court,  Precinct  ,'            '^^^        ,  K         *.  ,     ■  u            j 

No.  6.  of  Hopkins  County,  in  the  Stat.  »"  =»"  '"«  «*  ^  •urtaincd  be^ue  d 

of   Texas,   to   review   a   judgment   allowing  »   "P**'"'   ^'^^J   imposed,   as   was  the  eaK 

an  attorney's  fee  to  the  successful  plaintiff  '"   Missouri   P.   R.   Co,   v.   Humes,   US  D. 

in  a  suit  against  a  carrier  upon  a  claim  for  8.  612,  29  L.  ed.  463,  6  Sup.  CL  Re^  110, 

the  loss  of  an  intersUte  shipment,  not  paid  ""cl  St.  Louis  ft  S.  F.  R.  Co,  t.  Mathews, 

after  demand.    Affirmed.  1^5  U.  S.  1,  41  L.  ed.  611,  IT  Sup.  Ct  Bep. 

The  facts  are  aUted  In  the  opinion.  243.    It  applies  alike  to  pertoos  upm  tihm 

1S7*  ,--          U*  V.  •. 
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■peeial  duttea  luiTe  been  imposed  nnd  to 
.    ethen  not  Bimilftrlj  Bitiwted. 

Tbe  elasaiflefttion  1*  not  bsaed  apon  the 
nature  of  the  buiineu  tnuukcted.  .A  onm- 
ber  of  the  clAiniB,  it  ii  true,  could  mrlie 
only  in  coonection  with  the  bniineei  of 
cenunoa  ^vriera,  but  other*  h»Te  no  eon- 
section  whkterer  with  that  buBiness  or 
with  an;  other  apecial  buiiueia.  The  atat- 
nte,  therefore,  ia  clearly  different  from 
those  sustained  in  Seaboard  Air  Line  R. 
Co.  r.  Seegera,  207  U.  B.  73,  62  L.  ed.  108, 
2S  Sup.  Ct.  Sep.  28;  Yaxoo  ft  M.  Valley  R. 
Co.  V.  Jackaon  Vinegar  Co.  220  U.  B.  217, 
67  L.  ed.  193,  33  Sup.  Ct.  Rep.  40. 

Finallj,  the  act  cannot  be  sustained  aa 
inipoiing  a  burden  in  connection  with  ape- 
cial privileges  conferred,  upon  the  prinei- 
pic  announced  in  Fidelity  Mut.  Life  Aaso. 
V.  Mettler,  186  U.  S.  308,  46  L.  ed.  B22,  22 
Sup.  Ct  Rep.  662,  and  other  caaca  of  that 
class,  for  it  applies  to  natural  person*  as 
well  as  to  corporationa ;  to  persona  who 
liaTc  received  no  apecial  priTilegea,  as  well 
as  to  persona  who  are  privileged. 

Tbe  court  in  fact  will  looli  beyond  the 
mere  letter  of  a  law  to  the  conditions  actu- 
ally existing  aa  affecting  its  application, 
for  the  purpoae  of  prohibiting  arbitrary 
aetlou  under  the  guise  of  regulation  or 
classification. 

Yicic  Wo  T.  Hopkins,  US  U.  S.  356,30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1004. 

Every  person,  under  our  constitutional 
guaranties,  has  the  right  to  tie  governed  by 
general  rules,  and  when  particular  individu- 
ala  or  classea  of  individuals  are  singled 
out  and  are  subjected  to  one  set  of  rules 
when  other  persona  or  elaaaes  of  persons 
under  similar  circumstances  are  not,  or 
when  any  claaa  of  persons  is  subjected  to 
arbitrary  action,  thoec  so  burdened  are  de- 
prived of  their  liberty  and  property  with- 
out due  process  of  law. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  023,  5  Sup.  Ct.  Rep.  357;  Yiek  Wo  v. 
Hopkins,  supra;  Cotting  t.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  183 
U.  S.  100,  46  L.  ed.  108,  22  Sup.  Ct.  Rep. 
30;  St.  Louia,  I.  M.  ft  S.  R.  Co.  v.  Wynne, 
224  U.  S.  364,  GO  L.  ed.  7SB,  42  L.RA.{N.S.) 
102,  32  Sup.  Ct.  Rep.  493;  Interstate  Com- 
merce Commission  v.  Louisville  ft  N,  R. 
Co.  227  U.  S.  88,  67  L.  ed.  431.  S3  Sup.  Ct. 
Rep.  186;  Bradley  v.  Richmond,  227  U.  S. 
4S1,  S7  L.  ed.  005,  33  Sup.  Ct.  Rep.  318; 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  Polt,  238 
V.  S.  lOS,  ante,  604,  34  Sup.  Ct.  Rep.  301. 

Congress  ha^  taken  full  control  of  rate 
'  making  and  charging. 

Southern  R.  Co.  v.  Reld,  222  li.  S.  438, 
90  L.  ed.  260,  32  Sup.  Ct.  Rep.  140. 

The  Federal  law,  within  certain  limtta, 
gives  t)ie  shipper  whose  freight  or  express 
»•  Ii.  e«t. 


is  lost  or  damaged  in  transit  ft  eanss  <S 
action,  but  this  doca  not  ineln4s  the  rlgU 
to  recover  an  attorney's  fee. 

Atlantic  OoMt  Line  R.  Co.  *.  Riverside 
Hills,  21B  U.  S.  180,  66  L.  ed.  187,  31 
L.R.A.(N.8.)  7,  31  Sup.  Ct.  Rep.  164. 

One  of  the  acta — the  two  being  in  eon- 
flict — must  yield.  It  ia  not  now  an  open 
question  that  the  Federal  law  supersedes 
or  prevails  over  state  enactmenta.  This 
question  has  been  before  the  court  so  often 
and  ao  recently  aa  to  make  it  unneceasary 
to  do  more  than  cit«  the  eases. 

Sinnot  v.  Davenport,  £2  How.  £42,  16 
L.  ed.  247  i  Quit,  C.  ft  S.  F.  R.  Co.  t.  Hefiey, 
168  U.  S.  08,  39  L.  ed.  SIO,  16  Sup.  Ct. 
Rep.  802;  Northern  P.  R.  Ca  v.  Washing- 
ton, 222  U,  8.  370,  50  L.  ed.  287,  32  Sup. 
Ct.  Rep,  100;  Southern  R.  Co,  v.  Reid, 
222  U.  S.  438,  60  L;  ed.  260,  32  Sup.  Ct. 
Rep.  140;  Southern  R.  Co.  v.  Reid,  222  U. 
S.  444,  60  L.  ed.  263,  32  Sup.  Ct.  Rep.  145; 
Second  Employers'  Liability  Cases  (Hon- 
dou  V.  New  York,  N.  H.  ft  H.  R.  Co.)  223 
U.  S.  1,  66  L.  ed.  327,  38  L.R.A.fNB.)  44, 
32  Sup.  Ct.  Rep.  160,  1  N.  C.  C.  A.  875; 
Chicago,  B.  I.  ft  F,  R.  Co.  v.  Hsrdivlck 
Farmers'  Elevator  Co.  226  U.  S.  420,  S7 
L.  ed.  284,  46  L.R.A.(N.S,1  203,  33  Sup. 
Ct,  RepJ  174;  Adaina  Exp.  Co.  v.  Croningcr, 
228  U.  S.  491,  67  L.  ed.  314,  44  L.V.Jl. 
(N.8.)  257,  33  Sup.  Ct.  Rep.  148;  Ranua 
City  Southern  R.  Co.  v.  Carl,  227  U.  S. 
639,  67  L.  ed.  «63,  33  Sup.  a.  Rep.  31)1; 
Hiaaouri.  K.  ft  T.  R.  Co.  v.  Harriman,  227 
U.  8.  0E7,  67  L.  ed.  690,  33  Snp,  Ct.  Rep. 
397;  Minnesota  Rate  Caaea  (SimpHon  v. 
Shepard)  230  U.  8.  3G2,  57  L.  ed.  16)1, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
72S;  Barrett  v.  New  York,  232  U.  8.  14, 
ante,  483,  34  Sup.  Ct.  Rep.  203. 

Tbe  act  being  void  In  part,  the  question 
remaina,  Can  any  portion  of  it  itandT  Is 
that  which  is  valid,  if  any,  separable  from 
that  which  is  invalid  T  This  question 
aliould  be  answered  in  the  negative. 

Employers'  Liability  Cases  [Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  501,  62  L.  ed. 
310,  28  Sup.  Ct,  Rep.  141;  lIlinoiB  C.  R. 
Co.  V.  McKendree,  203  U.  8.  529,  61  L.  ed. 
.304,  27  Sup.  a.  Rep.  163;  El  Paso  ft  N.  E. 
R.  Co.  V.  Gutierrez,  215  U,  S.  07,  64  L.  ed. 
Ill,  30  Sup.  Ct.  Rep.  21;  United  States 
V.  Reese,  92  U.  S.  221.  23  L.  ed.  666. 

The  supremacy  of  Congress  in  the  field 
of  interstate  commerce  is  well  settled. 
Where  its  jurisdiction  ia  exclusive,  as  la 
the  case  in  mattrrs  that  regulate,  burden, 
or  interfere  with  such  commerce,  the  states 
cannot  l^slate  at  all.  Their  enactments 
are  void,  whether  Congress  acts  or  not. 

Houston  ft  T.  C.  R.  Co.  v.  Mayea,  201 
V.  S.  321,  BO  L.  ed.  772,  20  Bup.  Ct.  Rep. 
491;  Central  of  Gco^la  B.  Co.  ▼.  Harptaey, 
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IM  V.  8.  IM,  49  L.  ad.  4M,  S5  Sap.  O. 
Rep.  Z18,  2  Ann.  Cu.  B14;  llcNeiU  *. 
Southern  R.  Co.  802  U.  S.  643,  60  L.  cd. 
1142,  20  Sup.  Ct.  Bq>.  722;  Yuoo  k  H. 
Vftllcy  K.  Co.  T.  Greenwood  OniXTj  Co.  227 
D.  B.  1,  fi7  L.  ed.  SS9,  93  Sup.  a.  Sep. 
SIS. 

Where  the  JurlwUctlon  ol  the  two  pow- 
«n  la  eoneurrsnt,  ttate  enaetmenta,  al- 
though paaied  in  the  exerciae  of  undoubted 
power*,  mnat  yield  when  Congreee  cntera 
the  field.  The  only  question  in  aueh  c 
ia  whether  Congreaa  haa  occupied 
gTonnd.  If  it  haa  not,  the  atates  may  pass 
•uch  regulationa  ai  aid  interatate  commerce, 
but,  although  iocidentallj  affecting  it,  do 
not  regulate,  burden,  or  interfere  with  it. 
For  n^Iationa  of  this  elaaa,  aee  Miaaouri 
P.  R.  Co.  V.  I«rahee  Flower  HllU  Co.  211 
U.  B.  012,  SS  L.  ed.  3eS,  2B  Sup.  Ct.  Sep. 
214j  involTlng  what  the  court  termed  a 
coDunoQ-Iaw  duty  to  afford  equal  awitcb- 
ing  serriee  to  ahippera,  notwithstanding 
the  eara  were  eventually  to  be  engaged  In 
interstate  commerce;  Atlantic  Coaat  Line 
B.  Co.  T.  Maiuraky,  21S  U.  S.  122,  M  L. 
cd.  411,  30  Sup.  Ct.  Rep,  376,  involving  a 
atatute  of  South  Carolina  requiring  car- 
riers to  settle  within  a  specified  time  claims 
for  loaa  of  or  damage  to  freight;  and  West- 
em  U.  Teleg.  Co.  v.  Commercial  Mill.  Co. 
218  O:  B.  400,  64  L.  ed.  1088,  SB  L.R.A. 
(N.S.)  220,  31  Sup.  Ct.  Rep.  69,  21  Ann. 
Caa.  SIS,  involving  the  violation  of  a  duty 
to  transmit  or  deliver  tel^rams  imposed 
by  state  statute.  But  when  Coogress  en- 
ters, the  power  of  the  states  ia  at  an  end. 

Southern  R.  Co.  v.  Reid,  222  U.  3.  424, 
M  L.  ed.  25T,  32  Sup.  Ct.  Rep.  140;  Sec- 
ond Employera'  Liability  Cases  (Mondou  v. 
New  Yorlc,  N.  H.  ft  H.  R.  Co.)  223  U.  3.  1, 
M  L.  ad.  327,  38  LJLA.{N.8.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  076;  Adnms 
Exp.  Co.  V.  Croninger,  820  U.  S.  491,  57 
L.  ed.  314,  44  L.R.A.(N.S.)  267,  33  Sup. 
Ct.  Rep.  148;  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Hardwick  Farmers'  Elevator  Co.  226  U.  S. 
435,  67  L.  ed.  2S7,  40  L.R.A.(N.S.)  203, 
33  Sup.  Ct.  Rep,  174;  Kaniaa  City  South- 
ern R.  Co.  V.  Carl,  227  U.  S.  639,  57  L.  ed. 
083,  33  Sup.  Ct.  Rep.  391;  Missouri,  K.  ft 
T.  E.  Co.  V.  HarriniBB,  2Z7  U.  S.  857,  67 
L.  ed.  090,  33  Sup.  Ct.  Rep.  3ST. 

It  ia  too  plain  for  argument  that  an  in- 
tentional overcharge  on  an  interstate  ship- 
ment ia  a  violation  of  the  act  to  r^[ulate 
commerce.  Congresa,  therefore,  has  not  on- 
ly legislated  with  respect  to  this  particu- 
lar subject-matter,  but  the  supreme  court 
of  Tezaa  haa  held  that  the  state  courta  are 
without  jurisdiction  to  entertain  claims 
covering    such    violationa. 

Qnlf,  C.  ft  B.  F.  R.  Co.  v.  Uoore,  9B 
Tex.  302,  83  S.  W.  902,  4  Ann.  Caa.  770. 


If  the  overcharge  be  aninteotioBal,  st 
otherwiae  made  In  such  manner  im  not  to 
constitute  a  violation  of  the  law,  atil]  tba 
act  to  regulate .  commerce  oontrola,  for,  a* 
was  aaid  In  Bouthem  R.  Co.  v.  Reid,  32 
U-  S.  484,  6S  L.  ed.  267,  32  Sup.  Ct  Sep. 
140,  the  proviaiona  of  the  act  are  dit«cted 
at  the  abusea  most  to  be  feared,  ineludi^ 
unreaaonableneaa  in  ratea  and  diaerimioa- 
tions,  and  it  la  evident  that  Congress  has 
taliea  full  control  of  the  subject  of  inter- 
state rate  making  and  charging. 

The  completeness  with  which  Congress 
has  talcen  posaeasion  of  thia  field  was  ob- 
served by  this  court  in  the  very  recent  case 
of  Barrett  v.  New  York.  232  U.  S.  14,  ante, 
483,  34  Sup.  Ct.  Rep.  203,  which  invaired 
the  validity  of  an  ordinance  of  the  city  of 
New  York  requiring  expreaamen,  amcog 
othera,  to  secure  a  license  and  give  bond, 
aa  applied  to  interstate  commerce. 

No  appearance  for  defendant  in  error. 

[41S]  Mr,  Justice  Pitney  delivered  lU 
opinion  of  the  court: 

In  this  case  the  plaintiff  below  (now 
defendant  in  error]  recovered  a  judgment 
for  $3.50  damages  tor  loss  of  certain  freight 
that  waa  shipped  from  St.  Louis,  Missouri, 
consigned  to  plaintiff  at  Como,  Texas,  sad 
delivered  by  the  initial  carrier  to  defendant 
for  transportation  to  destination;  the  loM 
having  occurred  on  defendant's  line  in  Texas. 
Ihe  judgment  includes  an  attorney's  fee 
of  no,  allowed  by  virtue  of  the  local  atatnU 
approved  March  19,  1909,  Laws,  p.  93,  T«. 
Rev.  Civ.  Stat.  1911,  arU.  2178  and  2179, 
which  was  under  consideration  in  Hissonri. 
K.  ft  T.  R.  Co.  V.  Cade,  decided  May  11, 1914, 
233  U.  S.  042,  ante,  1136,  34  Sup.  OL  Fep. 
07B,  and  is  set  forth  cerbattst  in  a  marginsl 
note  to  the  opinion  in  that  eaae.  The  con- 
troversy turns  upon  the  allowance  of  the 
attorney's  fee,  the  same  Federal  quratioM 
having  been  raiaed  in  the  state  court  asd 
in  this  court  that  were  raised  in  the  Cade 
Case.  Bo  tar  as  the  14th  Amendment  is 
concerned,  our  opinion  in  that  caae  renders 
further  discussion  unnecessary.  But  siaei 
the  claim  of  the  present  plaintiff  was  based 
upon  freight  lost  in  interstate  commerce,  we 
must  now  pass  upon  the  question  whether 
the  allowance  of  an  attorney's  fee  In  auch  a 
case,  pursuant  to  the  Texas  statute  is 
repugnant  to  the  commerot  clause  of  the 
Federal  Constitution,  or  the  act  to  tegn- 
late  commerce  and  amendment*  thereof. 

By  way  of  preface,  we  should  repeat  that 
the  state  court  of  last  resort  has  coastnied 
the  act  as  relating  only  to  the  colleetioo  of 
claims  not  exceeding  9200  in  amonBt; 
that  by  ita  terms  It  applies  to  elains 
"against  any  person  or  oorporation  doiag 
ItO  V.  •. 
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bualncH  in  thia  itate,  t<x  perfonftl  terrieM 
mdered  or  tor  labor  done,  or  tor  nutcrikl 
fumiihed,  or  lor  overehargea  att  freight 
or  ezpreH,  or  for  anj  cUiip  for  loit  or  dun- 
aged  frel^t,  or  for  rtock  killed  or  injiired 
bj  tncli  person  or  .corporation,  Ita  agent* 
or  amployeea"  [art.  21TB];  and  [410]  tbat. 
In  Uia  Cade  Caae,  we  have  held  it  to  be  • 
pollcB  regulation  designed  to  promote  the 
pronqit  payment  of  amall  but  well-founded 
claimi,  and  to  diacourage  unneceaaary  liti- 
gation in  raapMt  to  themi  and  have  held 
It,  in  its  general  application,  to  be  not 
repugnant  to  either  the  "equal  protection" 
or  the  "due  procesa"  clauaea  of  the  14th 
Amendment. 

Such  being  the  character  of  the  statute, 
and  it  having  a  broad  swcrp  which  only  in- 
cidentally includes  claims  arising  out  ol 
interstate  commerce,  it  follows  that  it  cannot 
l>e  held  to  conatitute  a  direct  burden  upon 
suci)  commerce,  and  hence  repugnant  to 
the  oommerce  clause  of  the  Contitution,  or 
otherwise  in  conflict  with  the  Federal  au- 
thority, io  the  absence  of  legislation  by 
Congress  covering  the  subject.  To  this  ex- 
tent, the  case  is  controlled  by  the  decision 
in  Atlantic  Coast  Line  R.  Co.  v.  Mazursky, 
21S  U.  8.  122,  64  L.  ed.  411,  30  Sup.  Ct. 
Rep.  37B,  where  it  was  held  that  a  South 
Carolina  ctatute  which  required  common 
carriera  doing  business  in  the  state  to  settle 
claima  for  losa  or  damage  to  property  while 
in  the  posaeaaioo  of  the  carrier  within 
forty  daya,  in  caae  of  ahipments  wholly 
within  the  state,  and  within  ninety  days, 
in  case  of  shipmenta  from  without  the 
•tat«,  and  that  failure  to  adjust  and  pay  a 
claim  within  the  prescribed  period  should 
subject  the  carrier  to  a  penalty  of  $C0  in 
caae  the  full  amount  claimed  was  recovered, 
as  the  statute  was  applied  to  a  claim  for 
loas  or  damage  to  interstate  freight  while 
in  the  posseaaion  of  the  carrier  within  the 
state,  was  not  an  unwarrantable  Interference 
with  interstate  commerce,  in  the  absence  of 
legislation  by  Congress,  but  waa  rather  a 
refutation  in  aid  of  tbe  performance  by  the 
carrier  of  its  legal  duty.  The  decision  was 
rested  upon  the  authority  and  reasoning  of 
Sherlock  t.  Ailing,  93  U.  S.  99. 104,  !3  L.  ed. 
819.  820;  Smith  v.  Alabama,  124  U.  S.  4SS, 
476,  31  L.  ed.  G08,  Sll,  1  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  SS4;  Nashville,  C.  k  St. 
L.  R.  Co.  V.  Alabama,  128  tJ.  S.  96,  32  L.  ed. 
352,  2  InUra.  Com.  Bep.  23S,  S  Sup.  Ct. 
Rep.  28;  Western  U.  Teleg.  Co,  v.  James, 
162  U.  S.  660,  660,  40  L.  ed.  1105,  1108,  16 
Gup.  Ct.  Rep.  934;  Chicago,  M.  &  St.  P. 
R..CO.  V.  Solan,  100  U.  S.  133,  137,  42  L. 
ed.  686,  092,  IS  Sup.  Ct.  Rep.  289;  Pennsyl- 
▼anU  [41T1  R.  Co.  v.  Hughes,  191  U.  S.  477, 
4111,  48  L'.  ed.  268.  273,  24  Sup.  Ct.  Rep.  132; 
Uisiouri  F.  R.  Co.  v.  Larabee  Flour  Hilla 
»•  L.  ed. 
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Co.  211  U.  S.  612,  623,  53  L.  ed.  362,  S61, 
20  Snp.  Ct.  Rep.  214.  And  aee  WeatOTn 
U.  Tsleg.  Co.  T.  Commercial  Mill  Co.  SIS 
U.  8.  406,  416,  64  L.  ed.  1088,  1001,  36 
L.R.A.(N.S.)  220,  31  Sup.  Ct.  Rep.  69,  21 
Ann.  Caa.  BIS;  WsaUm  U.  Teleg.  Co.  v. 
CroTo,  £20  U.  B.  364,  SS  L.  ed.  498,  31  Bnp. 
Ct.  Rep.  399;  Minnesota  Rate  Cases  (Simp- 
son V.  Shepaid]  130  U.  S.  362,  402,  408, 
410,  67  L.  ed.  1611,  1642,  1646,  164B,  48 
URjl.(N.S.)  1151,  33  Sup.  Ct  Rep.  720. 

But  the  "act  to  regulate  oommeree"  (aet 
of  February  4,  1887,  24  SUt.  at  L.  379, 
chap.  104,  tl.  S.  Comp.  SUt  1901,  p.  31H) 
is  now  invoked,  together  with  its  amend- 
ments, and  especially  that  part  of  tbe  Hep^ 
bum  act  of  June  29,  1906,  known  as  the 
Carmack  amendment  (34  Stat  at  L.  584, 
596,  chap.  3591,  U.  8.  Comp.  Stat  Supp. 
1911,  pp.  12SB,  1307]  i  and  it  remains  to 
be  considered  whether  tlie  leiaa  statute, 
as  applied  to  claima  for  loU  or  damage  to 
interatata  freight  while  in  th*  poesesaioD 
of  the  carrier  in  the  stats  of  Texas,  is  re- 
pugnant to  this  Federal  legislation.  It  is, 
of  course,  settled  that  when  Congress  has 
exerted  its  paramount  legislative  authority 
over  a  particular  subject  ol  interstate  com- 
merce, state  laws  upon  the  same  subject 
are  superseded.  Northern  P.  R.  Co.  t. 
Washington,  222  U.  S.  370,  378,  66  h. 
ed.  237,  239,  32  Sup.  Ct  Rep.  160; 
Frio  R.  Co.  t.  New  York,  decided  May  25, 
1914,  233  U.  S.  «71,  ante,  1149,-34  Snp.  Ct 
Rep.  756.  But  it  is  equally  well  settled  that 
tbe  mere  creation  of  the  Interstate  Com- 
merce Commission,  and  the  grant  to  it  of 
a  measure  of  control  over  interstate  com- 
merce, does  not  of  itself,  and  in  the  absence 
of  specific  action  by  the  Commiaaion  or  by 
CongreM  itself,  interfere  with  the  au- 
thority of  the  states  to  establish  reg- 
ulations conducive  to  the  welfare  and 
convenience  of  their  eitisens,  even  though 
interstate  commerce  be  thereby  Inci- 
dentally affected,  so  long  as  it  be  not  direct- 
ly burdened  or  interfered  with.  Missouri  P. 
R.  Co.  V.  Larabee  Flour  Mills  Co.  211  V.  8. 
612,  623,  63  L.  ed.  352,  361,  29  Sup.  Ct  Rep- 
214;  Southern  R.  Co.  v.  Seid,  222  U.  S.  424, 
437,  sa  L.  ed.  267,  260,  82  Sup.  Ct  Rep. 
140. 

In  the  Urabee  Uflla  Case  it  waa  held 
that  the  railroad  company,  by  engaging  In 
the  business  of  a  common  carrier,  had  be- 
come subject  to  certain  duties  Imposed  upon 
it  by  general  law,  including  the  obligaUon 
to  treat  all  shippers  alike ;  that  the  enforce- 
ment of  this  duty  and  the  regulation  of 
matters  pertaining  to  it  were  within  the  au- 
thority [418]  of  tbe  sUte,  although  inter- 
state commerce  was  thereby  indirwtly  aHect- 
ed  i  and  that  until  speclfta  action  by  Congress 
'   ilos,  the  eoBtrol  of  the  atat* 
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over  Rich  incidental  nuitten  Temained 
dlitnrbed.  HenM,  a  decision  by  the  snprems 
oonrt  of  Kmn*aB,  swarding  ■  mandnmoa  to 
raqnire  the  company  to  reatoM  the  lervice 
of  tniufening  can  between  the  linea  of 
another  railroad  and  the  Larabee  milU  and 
elevator,  in  aid  of  Intentate  and  intra- 
■tate  ahipmenta  alike,  was  allirnied.  Thia 
eaae  arooe  after  the  enactment  of  the  Hep- 
ham  act. 

On  the  oth>r  hand,  it  waa  held  in  the 
Beid  Caae  that  tince  Congress  had  taken 
control  of  the  subject  of  the  making  of  ratea 
and  cbargM,  and  by  g  2  of  the  Hepburn  act 
had  forbidden  the  carrier  to  engage  or  parti- 
cipate in  tranaportation  unleas  the  ratea, 
farea,  and  chargea  had  been  filed  and  pub- 
liihed  in  aocordance  with  the  proTisions  of 
the  act,  a  atata  law  requiring  railroad  i 
panlea  to  receiTC  freight  for  transportatioti 
whenerer  tendered  at  a  r^^ilar  atation,  and 
to  forward  the  same  orer  the  route  selected 
by  the  person  offering  the  shipment,  under 
a  penalty  of  S60  a  day,  besides  all  damages 
incurred,  was  in  necessary  conflict,  sini 
required  the  carrier  to  do  the  very  things 
forbidden  by  the  Federal  law. 

So,  in  Chicago,  R.  I.  &  F.  B.  Co.  v.  Hard- 
wick  Fannera  Elevator  Co.  £E6  U.  S.  4S6, 
57  L.  ed.  264,  46  L.R.A.(N^.)  203,  33  Sup. 
a.  Rep.  174,  it  waa  held  that  alnca,  by  the 
Hepburn  act,  Congresa  had  legialsted  con- 
cerning deliveriea  of  cars  in  interatate  com- 
merce by  carrier  a  subject  to  the  act,  specif- 
ically requiring  the  carrier  to  provide  and 
furnish  "transportation"  [cara  being  em. 
braced  within  the  definition  of  the  term)  np- 
on  reasonable  request,  the  authority  of  the 
state  of  Minneaota  to  leglslaU  upon  the 
subject  of  the  delivery  of  cars  when  called 
for  to  be  used  in  interatate  traflio  waa  auper- 
aeded.  And  see  Yasoo  ft  M.  Valley  R.  Co.  v. 
Greenwood  Grocery  Co.  227  U.  S.  1,  S7  L.  ed. 
380,  Sn  Sup.  Ct.  Rep.  213. 

These  cases  recognize  the  cstabliahcd  rule 
that  a  state  law  enacted  under  any  of  the 
reserved  powers — especially  [419]  If  under 
the  police  power — is  not  to  be  set  aside  as  in- 
consistent with  an  act  of  Congreaa,  unlesa 
there  is  actual  repugnancy,  or  unlesa  Con- 
gresa bas,  at  least,  manifested  a  purpose  to 
exercise  its  paramount  authority  over  the 
subject-  The  rule  rests  upon  fundamental 
grounds  that  should  not  l>e  disr^arded.  In 
Reid  V.  Colorado,  187  U.  S.  137,  148,  47 
L.  ed.  108,  114,  S3  Sup.  Ct.  Rep.  S2,  12  Am. 
Grim.  Rep.  60fl,  the  court,  speaking  by  Mr. 
Justice  Harlan,  said:  "It  should  never  be 
held  that  Ccmgreas  intends  to  supersede  or  by 
its  legislation  suspend  the  exercise  of  the 
police  powers  of  the  states,  even  when  it 
may  do  so,  unless  ita  purpose  to  effect  that 
result  is  clearly  manifested.  This  eourt 
has  said — and  the  principle  baa  been  often 
1»> 


'  reaffirmed — that  'in  the  application  of  thb 
principle  of  supremacy  of  an  act  of  Con- 
greas  in  a  caae  where  the  atata  law  is  Init 
the  exercise  of. a  reserved  power,  the  repug- 
nance or  conflict  ahonld  be  direct  and  posi- 
tive, so  that  the  two  acts  could  not  be  rceoa- 
ciled  or  conaiatently  stand  together.'  Sinnot 
V.  Davenport,  22  How.  2ST,  E4S,  18  !•.  ed. 
243,  247."  In  Savage  v.  Jonea,  S2S  U.'  8. 
Ml,  533,  68  L.  ed.  ll82,  1104,  32  Sup.  Ct 
Rep.  716,  the  court  ssid:  "When  the'qnea- 
tion  is  whether  a  Federal  act  overrides  a 
state  law,  the  entire  scheme  of  the  statute 
must,  of  course,  be  considered,  and  that 
which  needs  must  be  implied  is  of  no  leas 
force  than  that  which  ia  expressed.  If  tbs 
purpose  of  the  act  cannot  otherwise  be  ac- 
complished,— if  its  operation  within  its 
chosen  field  else  muat  be  frustrated  and  its 
provisions  be'  refused  their  natural  effect, 
— the  state  law  roust  yield  to  the  regulation 
of  Congress  within  Uie  sphere  of  ita  dele- 
gated power  [citing  cases).  But  the  intent 
to  supersede  the  exercise  I>y  the  stato  of  iti 
police  power  as  to  matters  not  covered  by 
the  Federal  legislation  is  not  to  be  inferred 
from  the  mere  fact  that  Congreaa  haa  seen 
fit  to  circumscribe  its  regulation  and  to 
occupy  a  limited  field.  In  other  words,  such 
intent  is  not  to  be  Implied  unless  the  set 
of  Congreas,  fairly  interpreted,  is  in  actual 
conflict  with  the  law  of  the  state."  [Cit- 
ing many  cases.] 

With  respect  to  the  specjtlc  effect  of  Ifar 
Carmack  [4tO]  amendment  {set  forth  in  the 
margint),  it  bas  been  held,  in  a  series  of  re- 


tThat  anj  common  carrier,  railroad,  or 
transportation  company  teesiving  property 
tor  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  slutl 
issue  a  receipt  or  hill  of  lading  there- 
for, and  shall  t>e  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  In- 
jury to  such  property  caused  by  it  or  bj 
any  common  carrier,  railroad,  or  t 


auch  property  may  paas,  and  no  contract, 
receipt,  rule,  or  regulation  shall  exempt 
auch  common  carrier,  railroad,  or  transpor- 


section  shall'  deprive  any  holder  of  sndi 
receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  haa  under  existing 

That  the  common  carrier,  railroad,  or 
transportation  companv  issuing  such  receipt 
or  bill  of  lading  shall  be  entitled  to  re- 
cover from  the  oommon  carrier,  railroad,  or 
transportation  company  on  whose  line  the 
loBs,  damage,  or  injury  aball  have  been  sus- 
tained the  amount  of  auch  l««a,  damage,  oi 
Injury  aa  it  may  be  required  to  pay  to  thr 
ownera  of  such  propeity,  as  may  be  evi- 
denced by  any  receipt,  judgment,  or  tna- 
acript  thereof. 

L,,,-.,GooglP"'-"- 
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eeiit  CMM  (Adams  Exp.  Co.  «.  Croniagcr,  2ZS 
U.  8.  «I,  67  L.  ed.  314,  «  L.E.A.{N.8.)  257, 
33  Bap.  Ct.  Rep.  148;  Chicago,  B.  t  Q.  B. 
Co.  V.  Mnier,  226  U.  8.  513,  67  L.  ed.  323, 
33  Sup.  Ct  Rep.  160;  Cbicago,  St.  P.  M.  k 
O.  R.  Co.  T.  I^tta,  226  U.  a.  519,  67  L.  ed. 
328,  83  Sap.  Ct.  Rep.  166;  WelU,  F.  k  Co. 
V.  Neiman-MaTcut  Co.  227  U.  8.  46B,  67  L. 
ed.  «00,  33  Sup.  Ct.  Rep.  2S7;  Kaiuu  Citf 
Sontbern  R.  Co.  t.  bnil,  227  U.  S.  S3S,  67 
L.  ed.  683,  33  Sup.  Ct.  Rep.  381;  Miiaouri, 
K.  k  T.  R.  Co.  V.  Harriman,  227  U.  8.  857, 
67  L.  ed.  690,  33  Sup.  Ct.  Rep.  397;  Chicago, 
R.  I.  k  P.  R.  Co.  y.  Cramer,  232  U.  B.  400, 
ante,  697,  34  Sup.  Ct.  Rep.  3S3;  Great 
NortJiern  R.  Co.  ».  O'Connor,  23z  U.  B. 
608,  ante,  703,  34  Sup.  Ct.  Rep.  380;  Boston 
k  M.  R.  Co.  V.  Hooker,  233  U.  8.  07,  ante, 
868,  34  Sup.  Ct.  Rep.  626),  that  the  special 
regulations  and  policies  of  particular  states 
upon  the  Bubject  of  the  currier's  liability 
for  loss  or  damage  to  interstate  shipments, 
and  the  contracts  of  carriers  wltli  respect 
thereto,  have  been  superseded. 

But  the  Texas  statute  now  under  con- 
■Ideration  does  not  in  aajniee  either  enlarge 
«r  limit  the  responsibility  of  the  carrier  for 
the  losa  of  property  intrusted  to  it  in  trans- 
portation, and  only  incidentally  affects  the 
remedy  for  enforcing  that  responsibility. 
As  pointed  out  in  the  Cade  [4211  Case,  233 
U.  6.  642,  ante,  1135,  34  Sup.  Ct.  Bep.  878,  it 
imposes  not  a  penalty,  but  a  compensator; 
allowance  for  the  expense  of  employing 
*a  attorney,  applicable  in  cases  where  Uic 
carrier  unreasonably  delays  payment  of  a 
juat  demand  and  thereby  renders  a  suit 
necessary.  In  fact  and  effect,  it  merely 
authorizes  a  moderate  increment  of  the  re- 
coverable costs  of  suit  in  the  large  class  oE 
cases  that  are  within  its  sweep,  among 
which  are  incidentally  included  claims  for 
freight  lost  or  damaged  in  interstate  corn- 
It  is  true  that  in  Atlantic  Coast  Line  B- 
Co.  V.  Riverside  Mills,  219  U.  S.  180,  208,  65 
L.  ed.  167,183,31  L.R.A.{N.S.)  7;31Sup.Ct. 
Rep.  104  (a  case  arising  since  the  Hepburn 
act),  it  was  held  that  S  8  of  the  act  of  Feb- 
ruary 4,  1887,  does  not  authorise  the  allow- 
ance of  a  couniwl  or  attorney's  fee  in  an 
action  for  loas  of  property  intrusted  to  the 
'Carrier  for  purposes  of  transportation.  But 
that  ia  far  from  holding  that  it  is  not 
permiasible  for  a  state,  as  a  part  of  its 
local  procedure,  to  permit  the  allowance  of 
a  reasonable  attorney's  fee,  under  proper 
reatrietions.  In  claims  of  this  character, 
based  upon  the  ordinary  liability  of  the 
common  carrier,  although  regulated  by  the 
commerce  act,  the  state  courts  have  full 
jurisdiction,  and  some  difference*  respecting 
the  allowance  of  costs  and  the  amount  of 
the  costs  are  inevitable,  aa  being  peculiar 
A*  I.,  ed. 


to  the  /orwM.  And  we  thiaV  that  where  a 
state,  as  in  this  instance,  for  reasons  of  in- 
ternal policy,  in  order  to  offer  a  reason- 
able incentive  to  the  prompt  aettlement  of 
small  but  well-founded  claims,  and  aa  a 
deterrent  of  groundless  detenaes,  established 
by  a  general  statute  otherwise  nnezcep- 
tionable  the  policy  of  allowing  recovery  of 
a  moderate  attorney's  fee  as  a  part  of  the 
costs,  in  cases  where,  after  specific  claim 
made  and  a  reasonable  time  given  for  in- 
vestigation of  it,  payment  is  refused,  and 
the  claimant  succeeds  in  establishing  by 
suit  his  right  to  the  full  amount  demanded, 
tLe  application  of  such  statute  to  actions 
for  goods  loat  in  interstate  commerce  is 
not  inconsistent  with  the  provisions  of  the 
commerce  act  and  its  amendments.  The  local 
[422]  statute,  as  already  pointed  out,  does 
not  at  all  affect  the  ground  of  recovery, 
or  the  measure  of  recovery  i  it  deals  only  with 
a  question  of  costs,  respecting  which  Con- 
gress has  not  spotcen.  Until  Congress  does 
speak,  the  state  may  enforce  it  in  such  a 
case  as  the  present. 
Judgment  affirmed. 


(See  B.  C.  Reporter's  ed.  422-448.) 

Appeal  —  from  district  court  —  Federal 

1.  A  decree  of  a  Federal  district  court 
enjoining  Federal  officers  from  closing  sa- 
loons in  certain  territory  ceded  to  the 
United  SUtes  by  Indian  tribes,  on  the 
ground  that  the  treaty  of  cession  containing 
a  stipulation  a^inst  the  manufacture  or 
sale  of  intoxicating  liquors  within  the  ceded 
territory  was  necessarily  repealed  by  the 
admission  of  the  state  on  an  equal  footing 
with  the  original  states,  is  reviewable  iu 
the  Federal  Supreme  Court  by  direct  ap- 
peal, even  if  this  ground  does  not  involve 
the  construction  or  application  of. the  Fed- 
eral Constitution,  where  the  complainants' 
entire  case  rests  at  bottom  upon  grounds 
that  involve  the  construction  of  this  and 
certain  other  Indian  treatiea  with  the  Unit- 
ed States. 
[For  other  «hb.  see  Appeil  and  Error.  I 


989,  In  Digest  Sap.  Ct.  1S08.1 


NOTI. — On  direct  review  in  Federal  Su- 
preme Court  of  judgments  of  district  or 
circuit  courts — see  notes  to  Gwin  v.  United 
States,  40  L.  ed.  U.  8.  741,  and  B.  Altman 
t  Co.  V.  United  SUtes,  66  L.  ed.  U.  B.  804. 

On  Federal  control  of  Indiana — see  note 
to  Worcester  v.  Georgia,  8  L.  ad-  U-  B. 


484. 


byGOOgIt 


ISSS 


4iS,4M 


BUPREUK  OOUBX  OF  THE  UNITED  STATES. 


■  FedersI     recnUtlon  —  In- 

tozloMtlnc  llqnora. 

t,  Th«  entire  eeded  ienitary,  including 
thoM  poitiona  lying  witliin  tie  cztBrior. 
boundariM  of  the  oewion  which  were  let 
fturt  aircMrTationi,  w«a  nibjected  t«  the 
FedenI  Uwi  prohibiting  the  introdnetioa, 
.iiuiQufactnTe,  use  of,  or  ttmlBo  in,  intozi- 
*c«tiog  liquors  in  the  Indian  country  by 
the  CbippewK  treaty  of  February  22,  IBSS 
(10  Btat.  at  L.  1169),  art.  7,  which,  after 
providing  that  the  laws  which  have  been  or 
ma;  be  enacted  by  Congreu  regulating 
trade  and  intercourse  with  the  Indian 
tribei  shall  continue  and  be  in  force  within 
and  upon  the  several  reservations  therein 
provided  for,  declares  that  those  portions 
of  such  laws  wblch  prohibit  the  introduction, 
manufacture,  use  of,  and  traffic  in,  ardent 
spirits,  winee,  or  other  liquors  in  the  In- 
dian country,  shall  continue  and  be  in  force 
within  the  entire  Iwundaries  of  the  country 
therein  ceded  to  the  United  States  until 
otherwise  provided  by  Congress. 
[For  otber  caset,  see'  Indlsm,   II.,  In   Dlgeit 

Sop.  CL  1S08.I 

Indians  —  Federal  recnlation  ^  In- 
toilcatlng  liquors  —  Implied  repeal 
—  admission  of  state. 

3.  The  equal  looting  clauses  of  the  Min- 
nesota enabling  and  admitting  acts  (act  of 
February  2G,  1867  [11  SUt.  at  L.  168.  chap. 
00]  J  act  of  May  11,  ISGS  [11  SUt.  at  L. 
ess,  chap.  31] )  do  not  operate  as  an  im- 
plied repeal  of  the  prohibition  of  the  Chip- 
pewa treaty  of  February  22,  1B56,  art.  7. 
against  the  introduction,  manufacture,  and 
sale  of  Intoxicating  liquors  within  the  ceded 
territory. 

[For  other  casea,  see  Indians,  11.;  States.  XI.; 

Statutes,  HI.  b,  in  Digest  Bap.  Ct.  1W>8.] 
Indians  —  Federal  (xintrol  —  Intozlcal. 

Inc  llqnora  —  implied  repeal. 

4.  The  recession  to  the  United  States  by 
the  Chippewa  treatiea  of  May  7,  18G4  (13 
Stat  at  L.  693),  and  March  19.  1867  (16 
Stat,  at  L.  719),  of  portions  of  the  original 
cession  set  apart  as  reaervations  by  the 
treaty  of  February  22,  1885,  did  not  operate 
to  remove  from  the  territory  thus  receded 
the  prohibition  of  article  7  of  the  earliest 
treaty  against  the  introduction,  manufac- 
ture, or  sale  of  intoxicating  liquors  within 
the  ceded  territory  until  otherwise  pro- 
vided for  by  Congress. 

IPor  otber  csse^  see  IndUns.  II.;  Statates, 
III.  b„In  Digest  Sup.  Ct.  1008.1 

Courts  —  leclalatlTe  or  Judicial  ques- 
tion —  obsolescence  of  treaty  — 
chanced   conditions. 

5.  Whether  or  not  the  prohibition  in  the 
Chippewa  treaty  of  February  22,  1855,  art. 
7,  against  the  Introduction,  manufacture, 
and  sale  of  intoxicating  liquors  within  the 
territory  ther«n  ceded  to  the  United  States 


pumber  of  Indians  entitled  to  protection, 
as  compared  with  the  large  population  of 
whitea  who  now  form  the  great  majority  of 
the  inhabitants,  and  in  view  of  the  high 
state  of  eiviliiation  and  development  of  the 


territory  in  anestion,  is  a  Icfialatlve  r 
than  a  judicial  question. 
(For  other  cases,  see  Conrta,  L  «.  S,  In  I 
flop.  Ct  lomj 


APPEAL  from  the  Dutrict  Court  of  tk 
United  SUtes  for  the  District  of  Uia- 
nesota  to  review  a  decree  enjoining  Federal 
ofBcers  from  closing  the  saloona  in  certaia 
territory  ceded  to  the  United  Statca  by  In- 
dian tribes.  Reversed  and  remanded,  with 
directien  to  dismiss  the  bill,  i 

See  same  case  below  on  demurrer,  IS) 
Fed.  ail. 

Statement  by  Mr.  Justice  Pitney; 

This  is  a  direct  appeal  from  a  flnal  decves 
of  the  district  court,  rendered  April  20, 
1912,  granting  to  appellees  (who  were  com- 
plainants below,  and  will  be  so  designated), 
a  permanent  injunction  against  appellant* 
(defendants  below),  in  accordance  with  the 
prayer  of  the  amended  bi^  of  complaint. 
It  appears  that  complainants  are  severally 
residents  and  eitisens  of  the  city  of  Bemidji, 
Beltrami  county,  Minnesota,  and  at  th* 
time  of  the  filing  of  the  [424]  bill  ware,  and 
for  a  considerable  time  had  been,  engaged  in 
business  there  as  saloon  keeper*,  selling  at 
retail  spirituous,  vinous,  and  malt  liquors 
at  their  respective  places  of  business  ia 
that  city,  each  of  them  having  paid  to  the 
Federal  and  state  governments,  respective- 
ly, the  necessary  tax  and  license  fees,  and 
having  a  receipt  from  the  Federal  Govern- 
ment and  a  liquor  license  issued  under  tke 
authority  of  the  state  of  Minnesota  by  the 
municipal  council  and  offlcials  of  the  city. 
The  bill  alleged  that  each  of  the  eomplain- 
ante  had  refrained  from  selling  or  dispos- 
ing of  any  liquor  to  Indians,  or  individual* 
of  Indian  blood,  and  had  complied  with  the 
Federal  and  state  laws  in  this  and  ia 
other  respects;  that  each  of  them  had  built 
up  and  established  a  profltabls  and  lucra- 
tive trade;  and  that  the  juriadietioDal 
amount  was  involved.  It  averred  that  de- 
fendants, being  citizens  of  other  states,  and 
acting  in  conjunction  as  apecial  offleers 
under  the  Interior  Department  of  the 
United  States  government,  were  thrcatoi- 
ing  to  enforce  within  the  city  of  Bemidji 
the  provisions  of  |i  2139  and  2140  of  the 
Revised  Statutes  of  the  United  States  asd 
amendments  thereto,  and  on  December  t, 
leiO,  had  ordered  complainants  and  atha- 
licensed  saloon  keepers  in  Bemidji  to  dots 


1  Leave  granted  on  June  22,  1B14,  to  fn- 
sent    petition    for    rehearing    wilbiB    suty 
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tbtir  nlooiu  and  enwc  wlea  of  liquor,  kad 
■hip  Ktny  tbdr  ■took,  threatening  thai 
otherwiM  tltor  woold  dectroy  the  ■toelv  of 
liquor  in  tha  pq»ie«iion  of  complkinanta, 
OB  the  ground  that  under  article  7  of  a 
treaty  made  on  tha  2Zd  day  of  Febmary, 
last,  between  the  United  BUtea  and  eerUia 
baadi  «f  Chippewa  Indiana  [10  Stat,  at  L. 
1169],  certain  territory  mentioned  in  the 
treaty,  including  w^at  !■  now  the  city  of 
Bciuidji,  wa^  aubject  to  the  lawi  of  the 
United  Statea  respecting  the  aale  of  liqnori 
in  the  Indian  country. 

To  the  bill  u  originally  filed  defendanta 
iuterpoaed  a  demurrer,  which  was  over- 
mled,  and  a  temporary  injunction  wai 
granted.  183  Fed.  611.  Thereafter,  the 
cauie  wafe  brought  to  final  hearing  upon  an 
amended  bill  [4S6]  and  a  reamended  an- 
■w«r,  and  the  court,  adhering  to  ita  former 
eoucluaion,  rendered  a  final  decree,  aa  al' 
ready  mentioned. 

Tha  pertinent  hlatorieal  facta,  as  de- 
duced from  the  aTermenta  of  the  amended 
pleadinga,  are  ai  followa:  On  and  prior  to 
Fefaraary  82,  ISGfi,  cerUIn  bandi  of  the 
Chippewa  Tribe  of  Indiana,  known  aa  the 
Missiaaippi  banda  and  the  Pillager  and 
I.ak«  Winnlhigoahiah  banda,  were  in  poaaei- 
■ioi;  of  the  greater  portion  of  the  landa 
north  of  parallel  46,  within  the  houndariea 
of  the  then  territory  of  Minnesota.  Their 
country  conatituted  a  wildemesa,  almost 
wholly  uninhabited  by  ciTlIized  people.  On 
the  date  mentioned,  these  banda  entered  Into 
a  treaty  with  the  United  Statea,  which  was 
approTed  by  the  Senate  and  proclaimed  by 
the  Freaident  shortly  thereafter  {10  Stat. 
at  L.  1165).  By  ita  first  article  the  Indians 
ceded  and  couTeyed  to  the  United  States 
■^ll  their  right,  title,  and  interest  in  and 
to  the  lands  now  owned  and  claimed  by 
them,  in  the  territory  of  Uinnesota,  and 
Inelnded  within  the  following  boundaries." 
[Hera  follows  a  particular  description,  by 
natural  boundaries,  of  a  tract  of  country 
said  ti>  contain  about  21,000  square  miles.] 
By  the  same  article  the  Indiana  further  re- 
linquished and  conveyed  to  the  United 
States  any  and  all  right,  title,  and  interest, 
of  whatsoarer  nature,  that  they  then  had 
in  and  to  any  other  lands  in  the  territory 
of  Minnesota  or  elaewbere.  Tliis  article 
mentions  no  exception  or  reservation  from 
the  lands  ceded  or  granted.  By  article  II. 
there  was  "reserTed  and  set  apart  a  auDlcient 
quantity  of  land  lor  the  permanent  homea 
of  the  aaid  Indians;  the  lands  ao  reserved 
and  act  apart  to  be  )n  aeparate  tracts,  as 
follows."  The  separate  tracts  were  then 
briefly  described  or  indicated.  For  the  Mls- 
aiaaippl  bands  alz  reaervations  were  sat 
apart,  which  came  to  be  known  as  the  Uille 
T.ac  Babbit  lAke,  Qull  Lake,  Pokagomon 
»•  Ii.  cd. 


'.  QBARIJ)S. 


4M-U7 


Lake,  Sandy  Laka,  and  Bice  I^ka  Baaerra- 
tions;  and  beeldes  these,  a  section  of  land 
waa  [4M]  reserred  for  one  of  the  Indian 
chicfa.  For  the  Pillager  and  Lake  Wlnnl- 
bigoshish  banda,  three  reaerratlaiia  were  act 
apart,  known  from  their  respective  locations 
aa  tha  Leech  Lake,  Lake  Winniblgoahish,  and 
Cass  Lake  Beaerrationa. 
The  seventh  article  of  tha  treaty  i*  aa 

"Article  7.  ^e  laws  which  have  been 
or  may  be  enacted  by  Congreaa,  r^nlating 
trade  and  intercourse  with  tha  Indian 
tribes,  to  coutinue  and  be  In  force  within 
and  upon  the  several  resei-vations  provided 
for  herein;  and  those  portions  of  said  lawa 
which  prohibit  the  introduction,  manufac- 
ture, use  of,  and  trafllc  in,  ardent  spirita, 
wines,  or  other  liquors,  in  the  Indian  country, 
shall  continue  and  be  in  force,  within  the 
entire  boundaries  of  the  country  herein  ceded 
to  the  United  States,  until  otherwise  pro- 
vided by  Congress." 

By  act  of  February  2fl,  1867  (11  SUt. 
at  L.  16S,  chap.  60),  the  inhabitants  of  a 
portion  of  the  territory,  including  the  lands 
ceded  by  the  Chippewas  aa  above,  were  au- 
thorized to  form  a  state  government  and 
come  into  the  Union  on  an  equal  footing 
with  the  original  statea.  The  act  con- 
tained no  condition  with  reference  to  the 
treaty  of  ISGS  or  the  righta  of  the  Indiana 
to  any  landa  within  the  boundaries  ol  the 
state.  A  state  Constitution  was  formed, 
by  which  Indians  were  given  the  right  to 
vote  under  certain  circumstances,  and  per- 
sons residing  on  Indian  lands  were  declared 
entitled  to  enjoy  the  rights  and  privll^ea 
of  citliens  as  though  they  lived  in  any  other 
portion  of  the  state,  and  to  be  aubject  to 
taxation.  This  Constitution  having  been 
ratified  and  adopted  by  the  people.  Congress, 
by  act  of  May  11,  1B58  (11  SUt.  at  L.  285, 
chap.  31),  admitted  the  state  "on  an  equal 
tooting  with  the  original  states  In  all  re- 
spects whatever."  And  by  |  3  it  waa  enact- 
ed that  all  the  Uwa  of  the  United  SUtes, 
not  locally  Inapplicable,  aliould  have  the 
aame  force  and  effect  within  that  state  aa 
in  other  state*  of  the  Union. 

[4ST1  Another  treaty  waa  made  between 
the  Mississippi,  Pillager,  and  Lake  Wiunibig- 
oshish  bands  of  Chippewaa  and  the  United 
States  under  data  May  7,  18M,  which  waa 
ratified  and  proclaimed  in  the  following 
year,  and  Is  known  aa  the  treaty  of  )60.1 
(13  SUt.  at  L.  693).  It  todc  the  place  of 
a  treaty  of  March  11,  1868  (12  Stat,  at  L. 
1249).  By  ita  1st  section  the  Uull  Lake, 
Mille  Lac,  Sandy  Lake,>  Rabbit  Lake, 
Pokagomon  Lake,  and  Rlea  Lake  Beaerva- 
tlons,  as  described  In  the  treaty  of  18S9, 
were  ceded  to  the  United  SUtea,>with  an 
ueeption  not  now  pcrtlMiiti  aid  In  eon- 
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aidermtion  «t  tbii  eewion,  the  United  Stmta. 
«gTMd  to  Kt'  apart  tor  the  futura  boma  of 
'the  OiippewAB  of  the  Misaiaaippi  a  eonaidel'- 
abla  tract  of  laud  (part  of  the  gies.t  tract 
«*ded  in  ISJtC],  embraced  within  dealgnated 
boundaries,  expreaal;  excepting,  bowerer, 
the  reeerrationB  made  in  the  treaty  ol 
1855  for  the  Pillager  and  Lake  Winnibig- 
oahish  banda,  which  were  included  with- 
in the  boundariei  mentioned.  The  landi 
thus  aet  apart  for  the  Chippewa*  «(  the 
Miaslaaippi  contained  all  the  territory  now 
within  the  limita  of  the  city  ol  Bemidji 
and  the  landa  adjacent  to  it  for  a-diitanc« 
ol  aeveral  milea  in  all  direction!. 

By  A  treaty  made  between  the  United 
Statea  and  the  Chippewaa  of  the  Miisiiaippl, 
dated  March  19,  1867,  ratified  and  pro- 
claimed in  the  aamc  year  (IS  SUt.  at  L. 
719,)  theae  bands  ceded  to  the  United  SUtea 
the  greater  portion  (estimated  at  2,000,000 
acres)  of  tlie  lands  secured  to  them  by  the 
treaty  of  18S5,  and  ia  conaideration  of  this 
eewion,  the  United  States  aet  apart  for  the 
-use  of  the  same  Indiana  a  tract  to  be  located 
in  a  square  form  as  nearly  as  possible,  witli 
lines  corresponding  to  the  government  sur- 
vey a,  the  reservation  to  include  White 
Karth  Lake  and  Bice  lAke,  and  to  contain 
thirty-six  townships.  This  reservation  came 
to  be  known  as  the  White  Earth  Reaerra- 
tion.  It  lies  within  tlie  exterior  boundaries 
of  the  cession  of  lS5i>. 

The  territory  ceded  to  the  United  Stat« 
hy  the  treaty  [428]  of  1867  contains  what  ia 
now  the  city  of  Bemidji  and  the  country 
about  it  for  miles  in  every  direction. 

By  an  act  of  Janusry  14,  1889,  known 
aa  the  Nelson  act  (23  SUt  at  L.  642, 
chap.  24),  the  President  waa  authorised 
to  designate  commissioners  to  negotiate 
with  all  the  different  bands  of  Chippewa 
Indiana  in  Minnesota  for  tbc  complete 
ecssion  and  relinquishment  of  their  title 
and  interest  in  all  their  reservations,  tx 
cept  the  White  Earth  and  Red  Lake  Reser- 
vations, and  in  so  much  of  these  two  res- 
ervations as,  in  the  judgment  of  the  Com- 
mission, was  not  required  to  make  and  fill 
the  allotments  required  by  this  and  existing 
acta.  The  act  provided  tliat  a  census  ahoiilj 
be  taken,  and  that  after  the  ceasion  and  re- 
linquishment had  been  approved,  all  the 
Chippewa  Indians  in  the  state,  except  those 
on  the  Red  Lake  Reservation,  should  be  re- 
moved to  the  White  Earth  Reservation,  and 
lands  should  then  be  allotted  to  the  Indians 
in  severalty,  in  conformity  with  the  act  of 
February  a,  1887  (24  Stat,  at  U  388.  chap. 
119),  and  the.  surplus  lands  disposed  of 
liy  sale,  and  the  proceeds  placed  in  the 
Treasury  of  the  United  States  to  the  credit 
of  all  the  Cbippena  Indians  in  the  state  of 
Minnesota  ■•  a  permanent  fund,  to   bear 


intereat  payable  annually  for  flfty  fears, 
and  at  the  end  of  that  period  tbo  fnad  to 
be  divided  and  paid  to  all  of  a»id  Chippe- 
was,  and  their  issue  then  living,  in  cash. 
By  the  1st  section  of  this  act  the  aeoeptanee 
and  approval  of  the  cession  and  relinquiih- 
neut  of  the  lands  by  the  Preaident  at  the 
United  States  waa  to  be  deemed  full  aad 
ample  proof  of  the  assent  of  the  Indians, 
and  to  operate  as  a  complete  extinguish- 
ment of  the  Indian  title  without  further  aet 
or  ceremony.  Conunisaiouers  were  appointed 
accordingly,  and  agreementa  were  entered 
into  between  them  and  the  several  bands  of 
Chippewas,  by  which  the  Indians  accepted 
and  ratified  the  provisions  of  the  act,  and 
ceded  to  the  United  SUtea  all  their  right 
title,  and  interest  in  their  reservations, 
excepting  portions  of  [4Sa]  the  White 
Earti>  and  Red  Lake  Reeervatioua,  and  these 
cessions  were  approved  by  the  President  on 
the  4th  day  of  March,  1890. 

Since  the  making  of  the  treaty  of  183j 
the  country  then  ceded  to  the  United  States, 
with  the  exception  of  the  portiona  aet  apart 
as  Indian  reservations,  has  been  largely 
developed,  gradually  at  flrat,  but  with  great 
rapidity  during  recent  years,  and  all  the 
land  has  become  populated  by  white  people, 
and  opened  up  to  settlement,  and  organised 
as  political  subdivisions  of  the  state,  and 
in  the  larger  portion  of  the  territory  indus- 
tries have  been  established  and  commercial 
interests  have  grown  up,  so  as  to  materially 
change  the  situation  that  existed  at  the 
time  of  the  making  of  the  treaty.  Accord- 
ing to  the  census  of  1010,  the  counties 
affected  by  that  treaty  show  a  total  white 
papulation  of  382,191.  Bemidji  ia  tbc 
county  scat  of  Beltrami  county,  and  is  a 
municipal  corporation,  organised  under  the 
laws  of  the  state  as  a  city,  containinf; 
within  its  corporate  limits  about  7,000  in- 
habitants, and,  in  connection  with  adjacent 
mimicipalities,  constituting  a  population  of 
about  0,000  people.  The  city  is  reached  by 
five  lines  of  railroads,  three  of  which  have 
tranteontinental  connections.  The  country 
surrounding  it  is  highly  developed,  and 
there  are  no  Indian  habitations  within  2D 
milea  in  any  direction  from  the  city. 

The  original  Red  Lake  Indian  Reaervs- 
tion  lay  immediately  north  of  the  greet 
tract  covered  by  the  cession  of  185S,  and 
was  not  subject  to  the  treaty  of  that  year. 
Pursuant  to  the  Nelson  act  of  January  14, 
1889,  a  considerable  portion  of  this  reser- 
vation WH^  Tclinquiahcd  to  the  UniI'd 
States,  and  haa  heei)  opened  up  to  settle- 
ment, with  the  result  that  there  ia  now  a 
strip  of  territory  about  16  miles  in  width, 
lying  a  few  milea  north  ol  Bemidji,  wUA 
is  admittedly  exempt  from  the  prariiioDS  of 
any  treaty  or  law  relative  to  the  introdne- 
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tioB  of  iattnicating  liquors  in  the  IndiMi 
cotmtrj;  mad  in  tbnt  itrip  the  lale  of  lu- 
taxic«ting  1430]  liqnorm  ii  actiuUj  con- 
ducted wilhont  interference  on  the  p>rt  of 
the  gDVemment  of  the  United  Stctai. 


pelluit*: 

U|MM  thia  record  thi*  court  baa  jurisdic- 
tion to  hear  the  direct  appeal  on  three 
jrounda: 

( 1 )  The  conatruction  or  validitj  of  article 
7  of  the  treaty  of  ISfiS  is  drawn  in  question. 

United  SUtes  v.  Wright,  826  U.  B.  £26,  67 
L.  ed.  lieo,  33  Sup.  Ct.  Rep.  630. 

If  a  decision  to  the  effect  that  one  stat- 
ute Impliedly  repeals  .another  involves  the 
construction  or  invslidity  of  the  earlier 
statute,  the  same  must  tie  true  of  a  decision 
to  the  effect  that  s  statute  repeals  an  earlier 
treaty,  since  treaties  and  statutes  are  equal-' 
Ijr  repealable. 

Ex  parte  Webb,  2S5  U.  B.  663,  S6  L.  ed. 
124S,  32  Sup.  Ct.  Bep.  TS9;  The  Cherokoe 
Tobacco  (Boudinot  v.  United  States)  II 
Wall.  ei6,  80  L.  ed.  227. 

And  where  the  construction  or  validity  of 
a  treaty  is  drawn  in  question,  the  fact  tliat 
the  eoDstruction  of  a  statute  is  also  involved 
does  not  affect  this  court's  jurisdiction. 

Pettit  T.  Walshe.  194  U.  S.  216,  48  L.  ed. 
942,  24  Sup.  Ct.  Hep.  667;  B.  Altman  4  Co. 
T.  United  SUte«,  224  U.  8.  683,  G6  L.  od. 
SS4,  32  Sup.  Ct.  Bep.  6S3. 

"Validity"  is  a  broader  term  than  "con- 
•tituti<»ality."  Indeed,  in  the  language  of 
this  court,  "the  validity  of  a  statute  of  the 
United  States  ...  is  drawn  in  question 
when  the  existence  or  constitutionality  or 
legality  of  such  law  is  denied." 

United  States  ex  rel.  Champion  Lumber 
Go.  V.  Fisher,  827  U.  S.  445,  4B1,  67  L.  ed. 
69],  664,  33  Sup.  Ct.  Bep.  326. 

Horeover,  "validity"  baa  a  particularly 
comprehensive  meaning  as  spplied  to  trea- 
Uei. 

Jones  T.  Walker,  8  Paine,  288,  Fed.  Cas. 
No,  7^7. 

(2)  The  constructioti  or  application  of  the 
Constitution  is  involved. 

United  SUtes  v.  43  Gallons  of  Whisky 
(United  SUtes  v.  Lariviere)  S3  U.  S.  18S, 
S3  L.  ed.  846;  Dlek  v.  United  SUtes,  2DS  U. 
S.  S40,  62  L.  ed.  680.  28  Sup.  Ct.  Bep.  399; 
Perrin  v.  United  States,  232  U.  S.  478,  ante, 
mi,  S«  Bup.  Ct.  Bep.  387. 

(3)  The  construction  of  the  treaties  of 
ISffS  and  1867  is  drawn  In  qnestlon. 

As  long  as  the  question  was  properly  pre- 
•ented  by  the  pkadlngs,  so  that  the  lower 
court  eonid  have  decided  it  if  It  had  chosen 
to  do  so,  an  appeal  will  He  under  f  238  of 
the  Judicial  Code. 


Muse  V.  Arlington  Hotel  Co.  168  U.  3.  436, 
42  L.  ed.  S33,  18  Sup.  Ct  Bep.  109:  Cornell 
V,  Qreen,  163  U.  S.  7S,  41  L.  ed.  76,  16  Sup. 
Ct.  Rep.  969;  Holder  v.  Aultman,  M.  A  Co. 
169  U.  8.  81,  42  L.  ed.  669,  18  Sup.  Ct.  Rep. 
269;  Loeb  v.  ColumbU  Twp.  179  U.  8.  472, 
4S  L.  ed.  280,  21  Sup.  Ct.  Hep.  174. 

Article  7  of  tbe  treaty  of  1860  was  not 
repealed  by  the  Minnesota  enabling  act,  nor 
by   the   act  admitting   that   sUte   into  tbe 

Ex  parte  Webb,  226  U.  B.  663,  Q«  L.  ed. 
124S,  32  Sup.  Ct.  Bep.  769;  United  SUtea 
V.  Wright,  229  U.  S.  226,  67  L.  ed.  1160,  33 
Sup.  Ct.  Rep.  630 ;  Donnelly  v.  United  SUtes, 
228  U.  8.  243,  67  L.  ed.  820,  33  Sup.  Ct. 
Bep.  449,  Ann.  Cas.  1013E,  71Di  United 
SUtes  T.  Pelican,  232  U.  S.  442,  anU,  670, 
34  Sup.  Ct.  Rep.  366;  United  StaUs  \. 
Sandoval,  231  U.  S.  28,  ante,  107,  34  Sap. 
Ct.  Bep.  1. 

Congress  may,  by  treaty  or  sUtute,  forbid 
the  introduction  of  liquor  into  ceded  Indian 
lands  which  are  within  the  jurisdiction  of 
a  previously  created  sUte. 

Perrin  v.  United  SUtes,  232  U.  S.  478, 
ante,  691,  3^  Sup.  Ct.  Bep.  387 ;  Dick  v. 
United  SUtes,  208  U.  B.  340,  62  L.  ed.  620. 
28  Sup.  Ct.  Rep.  396;  United  States  v.  43 
Gallons  of  Whisky  (United  SUtes  v.  LarJ. 
viere)   93  U.  8.  188,  23  L.  ed.  840. 

The  rule  that  a  reconveyance  to  the  origi- 
nal  grantor  cancels  existing  covenants  doe* 
not  apply  to  treaties. 

Wilson  V.  Shaw,  204  U.  S.  24,  33,  61  L.  ed. 
361,  356,  27  Sup.  Ct.  Rep.  233. 

A  treaty  is  something  more  than  a  mere 
covenant;  it  is  a  contract  between  sovereign 
nations,  and  by  the  Constitution  is  declared 
to  be  the  supreme  law  of  the  land.  Especial- 
ly is  this  so  of  a  provision  like  article  7, 
which  is  self<executing  (United  SUtes  v.  43 
Gallons  of  Whisky  [United  SUtes  v.  Uri- 
viere]  B3  U.  S.  l96, 83  L.  ed.  847 ) ,  and  there- 
fore equivalent  to  an  act  of  Congress  ( Fos- 
ter V.  Neilson,  2  Pet.  314,  7  L.  ed.  436). 

The  justification  for  the  prohibition  reaU 
pre.eminently  with  Congress,  and  if  that 
body  has  not  seen  flt  to  repeal  It,  it  ia  not 
to  be  condemned  by  the  eourU  anles;  purely 
arbltrBTy. 

Perrin  v.  United  SUtes,  232  U.  8. 478,  488, 
ante,  691,  696,  34  Sup.  Ct.  Bep.  387. 

There  are  three  classea  of  Indians  con- 

(1)  Full-blood  White  Earth  and  all  Leech 
Lake  allottees  holding  prior  to  the  act  of 
May  9,  1906.  Tbeae  may  be  citicens,  but 
cannot  alienaU  lands. 

United  SUtes  v.  Pelican,  232  U.  B.  442, 
ante,  676,  34  Bup.  Ct.  Rep.  396;  United 
States  V.  Biekert,  188  U.  S.  432,  437,  47  T.. 
ed.  632,  636,  23  Bup.  Ct.  Rep.  478;  McKay  v. 
Kalyton,  204  U.  B.  458,  4M,  468,  Bl  L.  ed. 
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500,  BTO,  ATI,  ST  Bnp.  Ct.  Rep.  348;  Couture 
V.  United  SUtei,  207  U.  S.  S81,  B2  L.  ed.  350, 
SB  Bnp.  CL  Rep.  2S9 ;  United  States  v.  Ce- 
ImUim,  ZU  U.  a  287,  eSO,  291,  54  L.  ed. 
108-200,  SO  Sup.  Ct  Rep.  93 ;  HanUe  Tiger 
T.  Wertern  Invest  Co.  £21  U.  8.  2S6,  B5  L. 
ed.  T38,  31  Sup.  Ct  Eep.  678;  HaUoweU  t. 
United  State^  £21  U.  8.  31T,  55  L.  ed.  T50, 
31  Sup.  Ct.  Rep.  6ST. 

(2)  All  of  above  holding  allotments  onl^ 
since  tbe  act  ol  190S.  These  are  not  citizens 
and  cannot  alienate. 

United  Stetra  t.  Celestiue,  816  U.  8.  28T, 
200,  201,  M  L.  ed.  108-200.  30  Sup.  Ct  Rep. 
03. 

(3)  Mixed-blood  White  Earth  allottees. 
Their  status  as  emancipated  Indians  li  not 
concluded  by  reason  of  their  citizenship  or 
their  fee-simple  allotments,  but  necessarily 
depends  upon  the  further  question  whether 
they  are  recognized  as  a  dependent  people 
by  the  executive  or  legislative  branches  of 
the  government 

United  SUtes  v.  Sandoval,  231  U.  S.  28, 
ante,  107,  34    Sup.   Ct.   Rep.   I. 

This  court  haa  recognized  the  necessity  of 
extending  such  a  prohibitiop  to  territory 
adjacent  to  the  actual  danger  zone,  and  the 
wisdom  of  such  legislation,  when  consid- 
ered in  relatioD  to  iU  purpose,  cannot  be 
doubted. 

United  States  t.  43  Oallons  of  WhUky 
(United  SUtea  *.  Larivlere)  03  U.  S.  l&B,  23 
L.  ed.  84T. 

Mr.  CbariM  P.  8t>ooner  argued  the 
cause,  and,  with  Messrs.  Joseph  P.  Cotton, 
John  C.  Spoouer,  Fred  W.  Zollman,  and 
Marshall  A.  Spooner,  Sled  a  brief  for  ap- 

Where  a  law  is  plain  and  unambiguous, 
BO  room  is  left  for  construction. 

United  Stetes  v.  FUher,  2  Cranch,  368, 
2  L.  ed.  304 1  HemUton  v.  Rathbone,  175  U. 
S.  414,  44  L.  ed.  219,  20  Sup.  Ct.  Rep.  155. 

Whenever  the  power  to  enact  a  statute  aa 
it  is  by  ite  terms,  or  is  made  to  read  by  con- 
•truction,  is  fairly  open  to  denial  and  de- 
ni«d,  the  validity  of  such  statute  is  drawn 
in  question,  but  not  otherwise. 

Baltimore  ft  P.  R.  Co.  v.  Hopkins,  130  U. 
B.  210,  32  L.  ed.  008,  0  Sup.  Ct.  Rep.  503 ; 
Ckiugh  V.  Cu^ti^  134  U.  8.  3S1,  38  L.  ed. 
045,  10  Sup.  Ct.  Rep.  573;  New  Orleans  v. 
New  Orleans  Waterworks  Co.  142  U.  8.  T9, 
35  L.  ed.  043,  IS  8ap.  Ct.  Rep.  142-,  Miller 
v.  Cornwall  B.  Co.  156  U.  S.  131,  42  L.  «d. 
409,  18  Sup.  Ct  Rep.  34;  Sweringen  v.  St 
Louis,  185  U.  8.  38,  40  L.  ed.  795,  22  Sup. 
Ct.  Rep.  680. 

Land  was  Indian  country  whenever  the 
Indian  title  had  not  been  extinguished,  and 
it  continued  to  be  Indian  country  so  long 
as  the  Indians  had  title  to  it,  and  no  longer. 
As  soon  as  they  parted  with  the  title,  it 
IStt 


ceased  to  be  Indian  country,  without  aay 
farther  act  of  Congress,  nuless  by  t&«  trea^  . 
by  which  the  Indians  parted  with  thdr  titl^ 
or  by  some  act  of  Congress,  a  different  ruls 
was  made  applicable  to  the  case. 

Bates  V.  Clark,  06  U.  S.  204,  £4  L.  ed.  4IL 
Ws  do  not  contend  that  an  Indian  tresty 
wiU  necesssrily  repeal  sn  act  of  Congrest, 
but  we  do  maintain  that  a  trea^  between 
certain  bands  ot  lodians  and  the  United 
States  can  modify  or  repeal  a  prior  treaty 
tietween  the  same  parties. 

Wlggan  T.  Conolly,  163  U.  8.  M-W,  41 
L.  ed.  SO-TI,  IS  Sup.  Ct.  Rep.  014. 

Mr.  Justice  Pitney,  after  making  the 
foregoing  statement,  dcliTcrcd  the  opiaioa 
of  the  court: 

This  direct  appeal  is  taken  under  $  238, 
Judicial  Code  (act  of  March  3,  1011,  H 
Stat,  at  L.  115T,  chap.  231,  U.  S.  Comp. 
Stat  Supp.  1011,  p.  22S),  which  aUows 
such  an  appeal  (mler  alia)  "in  any  case 
that  involves  the  construction  or  appiicattoa 
of  the  Constitution  of  the  United  SUtea; 
in  any  case  in  which  the  constitntiaoBli^ 
ot  any  law  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty  amde 
under  ite  authority,  is  drawn  in  qneataoBk* 
Our  jurisdiction  is  invoked  apon  thiee 
grounds:  (a)  that  the  oonstmction  or 
vaUdity  ot  article  T  ot  the  treaty  «i  1855 
[10  Stat  at  L.  11S9]  ii  drawn  in  qnestka; 
(b)  that  the  construction  or  application  of 
the  Constitution  is  {434J  involved;  (c)  tbt 
tbe  construction  of  the  treaties  of  1865  and 
1807  [13  Stat  at  L.  003,  10  Stat  at  L.  7U] 
is  drawn  in  question.  There  ia  a  motion 
to  dismiss,  bssed  upon  the  ground  that  none 
of  these  contentious  is  weU  founded.  We 
think  the  motion  must  be  denied.  The  court 
below,  in  overruling  the  demurrer,  based 
its  decision  upon  the  (^ound  that  the 
treaty  of  1855  was  necessarily  repealed  by 
the  admission  of  the  state  of  Minnesota 
into  the  Union  upon  an  equal  footinic  with 
the  original  states.  This  decision  wa* 
based  upon  the  bill  as  originally  framed, 
but  the  sjnendmenta  made  no  change  affect- 
ing this  ground  of  dedsion;  and  it  i* 
evident  from  the  record  that,  in  granting 
the  final  decree,  the  court  adhered  to  the 
view  expressed  in  overruling  the  demurrer. 
It  is  insisted  by  appellants,  with  some  forte, 
that  this  view  was  based  upon  gruawfc 
tliat  involved  the  conitmctiOD  or  applica- 
tion ot  the  Constitution  of  the  Doited 
SUtea;  and  that  for  this  reason  the  firect 
appeal  lies.  We  find  it  unnecessary  !•  eoa- 
sider  the  point,  since  it  seems  to  us  tbat  tbe 
entire  case  tor  eomplainanto  rests  at  bottom 
upon  grounds  that  involve  tbe  e 
I  of  the  three  treaties  referred  to,  i 
that  of  1865. 
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Tb»  bill,  eitlicE  in  it*  originkl  or  ita 
■  'uuended  fonu,  did  not  aipreMl;  KHcrt  a« 
a  gronnd  for  relief  that  the  ttekty  of  1S0S 
hkd  been  repealed,  in  whole  or  in  p*rt,  bj 
the  uUniuion  of  the  state.  On  the  contrur, 
rdiof  w»a  prayed  upon  the  ground  th^t  the 
•eeond  eUiue  of  arUele  7  (tliAt  which  rclat- 
,cd  to  the  liquor  traffic,  and  wu  to  remain  in 
force  until  otherwiae  provided  bj  Congrew) 
applied  only  to  the  ceded  territory,  and  not 
to  the  reeervatiooa  set  apart  within  that 
territory:  tliat  by  the  treaty  of  186S  thoie- 
rcMrvatioiii  were  ceded  to  the  United 
States,  and  ceased  to  be  Indian  country  in 
any  sense;  and  that  by  the  lubaequent  c«i- 
aioo  in  the  treaty  <rf  1867  the  reservation  of 
1803  In  turn  was  vested  in  the  United 
States,  and  therefore  ceased  to  be  Indian 
country;  and  finally,  that  article  7  of  the 
treaty  of  185S  had  expired  at  the  time  of 
[43S]  the  acta  complained  of  in  the  bUl 
(IBIO]  by  virtue  of  the  provisions  of  the  act 
of  January  14,  188B,  and  the  cessions  made 
to  the  United  States  by  the  Chippenas  of 
Minnesota  pursuant  to  that  act,  and  because 
of  the  changea  wrought  by  time  in  the 
cliaracter  of  the  territory  included  in  the 
treaty  of  1856,  and  the  ststus  of  the  Indians 
therein.  These  grounds  of  relief  are  re- 
iterated in  the  amended  bill,  and  the  aver- 
ment* of  the  amended  answer  are  calculated 
to  meet  tbem.  And  the  principal  force  of 
the  arguments  on  both  sides  is  addresoed  to 
the  construction  of  the  several  treaties  re- 
ferred to.  For  this  reason,  if  for  no  other, 
the  direct  appeal  is  well  taken. 

Upon  the  merits,  we  may  well  begin  with 
the  disputed  portion  of  the  treaty  of  1856: 

"Article  7.  The  laws  which  have  been 
or  may  be  enacted  by  Congress,  regulatinj^ 
trade  and  intercourse  with  the  Indian 
tribes,  to  continue  and  be  in  force  within 
and  upon  ttie  severs!  reservations  provided 
for  herein ;  and  those  portions  of  said  laws 
which  prohibit  the  introduction,  mannfsc- 
tare,  uae  of,  and  traffic  in,  ardent  spirits, 
wines,  or  other  liquors,  in  the  Indian  coun- 
try shall  continue  and  be  in  force,  within 
the  entire  boundaries  of  the' country  herein 
ceded  to  the  United  States,  until  otlierwisa 
provided  by  Congress." 

The  reference  to  previous  laws  clearly 
points  to  the  act  of  June  30,  1B34,  entitled, 
"An  Aet  to  Regulate  Trade  and  Inter- 
course with  the  Indian  Tribes,  and  to  Pre- 
serve Peace  on  the  Frontiers"  (4  Stat,  at 
L.  r89,  chap.  101),  and  kindred  aeU.  The 
act  of  1834  was  a  revision  of  previous  en- 
actmenta,  and  contains  many  provisions 
for  the  regulation  of  trade  and  intercourse. 
Ita  20th  and  Slst  sections  (4  Stat,  at  L. 
IK,  chap.  161)  prohibit  the  introduction 
or  manutaetare  of,  or  traflio  in,  spirituous 
ll^Dor  or  wine  within  the  Indian  country. 


From  them,  ||  813B,  214(M:^d  £141,  Bev. 
Stat,  were  derived. 

By  the  1st  aection  of  tht  aet  of  1834,  the 
term  "Indian  [438]  oountrT*  was  defined, 
for  the  purpoaes  of  that  act,  as  ineaBing  land 
to  which  the  Indian  title  had  Dot  been  ex- 
tinguished. At  the  making  of  tiie  treaty, 
therefore,  the  restriction  respecting  the 
liquor  traffic  was  In  force  irithin  the  ceded 
area,  because  until  then  the  Indian  title 
had  not  been  extinguished.  It  was  the  evi- 
dent purpoae  of  artitde  7  to  continue  the 
restriction  in  force  in  the  ceded  territory, 
notwithstanding  the  extinguishment  of  the 
Indian  title.  Such  stipulations  were  not 
unusual.  A  contemporsneona  treaty  with 
the  Winuebagocs  contained  a  similar  one. 
10  SUt.  at  L.  1174,  art.  S.  And  It  has  been 
uniformly  recoguited  that  such  stipulations 
amount  in  effect  to  an  amendment  of  the 
statute,  so  as  to  make  the  restriction 
ellective  thiougbout  the  ceded  territory. 
United  States  v.  43  Qallons  of  Whisky 
(United  States  v.  Lariviere)  03  V.  S.  IBS, 
196,  £3  L.  ed.  840,  847;  Bates  v.  CUrk,  OS 
U.  6.  204,  208,  24  L.  ed.  471,  472. 

The  fundamental  contention  that  under- 
lies the  entire  argument  for  complainant* 
Is  that  the  first  part  of  arUcIe  7  had  for 
ita  object  that  the  laws  of  Congress,  pres- 
ent and  future,  regulating  trade  and  inter- 
course with  the  Indian  tribes,  were  t6  con- 
tinue and  be  in  force  within  the  reservationt 
created  by  the  treaty ;  while  the  latter 
portion  of  the  article  had  for  ita  object  to 
keep  in  force  in  the  ceded  country — which, 
it  is  said,  exclude*  the  reservation* — those 
portions  ot  the  laws  that  prohibit  the  In- 
troduction, manufacture,  use  of,  and  traffic 
in  ardent  spirits,  etc.,  in  the  Indian  country 
until  otherwise  provided  by  Congress:  th« 
particular  insistence  being  that  the  latter 
clause  applies  merely  to  the  so-called  ceded 
territory,  and  not  to  the  lands  Included 
within  the  reservations. 

With  this  construction  of  the  treaty  we 
cannot  agree.  We  think  it  rest*  upon  a 
misconception  ot  the  fair  import  of  the 
terms  employed  In  articl*  7,  whether  con- 
sidered alone  or  together  with  the  context, 
and  fails  to  give  due  effect  to  the  reason 
and  spirit  of  the  stipulation. 

It  seems  to  us  that  in  the  qualifying 
clause — "within  [437]  the  entire  bonndariea 
of  the  country  herein  eeded  to  the  United 
States" — the  word*  "entire  boundaries"  are 
equivalent  to  "outer  boundaries,"  and  there- 
fore Include  the  reaenations  that  lie  with- 
in. And  this  agrees  with  the  context;  for, 
if  we  turn  back  to  see  what  i*  "herein 
ceded,"  we  find  that  by  tb«  terms  of  article 
1  the  eeaslon  U  of  all  the  right,  title,  and 
intereat  of  the  Indiana  In  the  land*  owned 
and  claimed  b;  them,  included  wUUn  dealg- 
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iMted  boundariM  (titis  being  the  great  tract 
in  queatioo),  and  then,  in  a  Evparate  clause, 
a  rclinquiiluneiit  and  conveyance  of  all 
right,  title,  and  intereit  of  the  Indian*  in 
anj  other  landi  in  the  territory  of  Min- 
nesota or  elaewhere.  There  ii  here  no  sug- 
gestion that  the  reservitions  are  excepted 
oat  of  the  cession.  On  the  contrary,  article 
1  in  terms  vesta  the  Indian  title  in 
United  SUtes  as  to  all  the  deuribcd  lands, 
including  the  -  reaervationB  mcDtioned  in 
article  2.  The  latter  article  reserves  a 
number  of  comparatively  small  and  isolated 
traeta  "for  the  permanent  homes  of  the 
said  Indians."  Of  these,  all  are  nithin  tlie 
outer  boundaries  of  the  cession  excepting 
the  Jlille  Lac  Bcservation,  which  lies  out- 
side. Reading  the  two  articles  together,  it 
is  evident  that  the  framers  of  the  treaty 
intended  that  the  reservations  themselves 
sliould  become  the  property  of  the  United 
states,  subject  only  to  a  trust  for  the  oc- 
cupaucy  sf  the  Indians.  This  is  placed  be- 
yond controversy  when  we  observe  that  by 
the  lattei-  part  of  article  2  it  was  provided 
that  the  President  of  the  United  SUtes 
mlglit  cause  the  reservations  or  portions 
tiiereof  to  be  surveyed;  assign  a  ressoiiablr 
quantity,  not  exceeding  80  acres  in  any 
case,  to  each  head  of  a  family  or  single 
person  over  twenty-one  years  of  age  for  his 
or  their  septrate  use;  issue  patents  for  the 
traclB  BO  assigned,  which  tracts  were  to  be 
i-xempt  trciDi  taxation,  levy,  ssle,  or  for- 
feiture, and  not  to  be  aliened  or  leased  for 
a  longer  period  than  two  years  at  one  time, 
tinlrss  otherwise  provided  by  the  legislature 
of  the  state  with  the  [438]  assent  of  Con- 
gress; not  to  be  sold  or  aliened  in  fee  for  a 
period  of  Ave  years  after  the  date  of  patent, 
nnd  not  then  without  the  aBsent  of  the  Presi- 
dent; anil  that,  prior  to  the  issue  of  the 
patents,  the  President  might  make  rules 
nnd  regulations  respecting  the  disposition 
of  the  lands  in  case  of  the  death  o(  the  al- 
lottee, etc. 

Tlie  subdivision  of  the  reservations,  al- 
lotments to  individual  Indians,  and  the  ul- 
timate alienation  of  allotments,. being  thus 
in  view  at  the  making  of  the  treaty,  it  Is 
unreason  n 111 e  to  give  such  •  construction 
to  the  stipulation  contained  in  the  second 
portion  of  article  7  as  would  defeat  its  ol)- 
ject,  by  removing  the  restriction  from 
scattered  parcels  of  land  whenever  it  should 
come  to  pass  that  the  Indian  title  therein 
was  entingiiished.  The  restriction  would 
be  of  little  force  unless  it  covered  the  entire 
reded  area  en  bloc,  so  that  ng  change  in  the 
situation  of  the  reservations  by  way  of  ex- 
tinguishing the  residue  of  Indian  title  or 
otherwise  should  operate  to  limit  Its  elTect. 
And  BO,  upon  the  whole,  we  deem  it  mani- 
feat  that  the  second  clans*  of  article  7 
IStt 


dealt  with  the  entire  ceded  country,  indsd- 
ing  the  reservation*,  as  country  proper  to 
be  subjected  to  the  laws  relating  to  the  in- 
troduction, etc.,  of  liquor  into  the  Indian 
country  until  otherwise  provided  by  Ccb- 
gress.  It  was  evidently  contemplated  that 
the  bands  of  Indiana,  while  making  their 
permanent  homes  within  the  reservations, 
would  be  at  liberty  to  roam  and  to  hnnt 
throughout  the  entire  country,  as  befoK- 
The  purpose  was  to  guard  them  from  all 
temptation  to  use  intoxicating  liquors. 

That  it  ia  within  the  constitutional  power 
of  Congress  to  prohibit  the  manufacture, 
introduction,  or  sale  of  intoxicants  upon 
Indian  lands,  including  not  only  lands  re- 
served for  their  special  occupancy,  but  alaa 
lands  outside  of  the  reservations,  to  which 
they  may  natuially  resort,  and  that  this 
may  be  done  even  with  respect  to  lands  lying 
within  the  bounds  of  a  state,  are  propo- 
sitions so  [43B]  thoroughly  established,  and 
upon  grounds  so  recently  discussed,  that 
we  need  merely  cite  the  cases.  Perrin  v. 
United  States,  232  U.  8.  478,  4S3,  ante,  SOI, 
694,  34  Sup.  Ct.  Rep.  3B7 :  Unit«d  States  v. 
43  Gallons  of  Whisky  (United  SUtcs  v.  Lari- 
viere)  B3  U.  8.  ISS,  1B6,  107,  23  L.  ed.  S4a. 
848;  Dick  V.  United  SUtes,  208  U.  a  NO. 
S2  L.  ed.  620,  28  Sup.  Ct.  Rep.  39». 

And  we  cannot  agree  with  the  Dlstrivt 
Court  that  article  T  of  the  treaty  of  IBU 
was  repealed  by  the  Minneoota  enabling 
act,  or  by  the  admission  of  that  state  into 
the  Union  upon  equal  terms  with  iht  other 
states.  Neither  the  enabling  act  nor  th( 
act  of  admission  contnins  any  referotee  to 
the  treaty,  although  the  tatter  was  ao  re- 
cent that  it  can  hardly  have  been  over- 
looked. The  court  seems  to  have  eonsldend 
that  the  continued  existence  of  article  7, 
BO  far  as  it  prohibited  the  IstrodnctioB. 
manufacture,  and  sale  of  liquors  within  tht 
ceded  country  outside  of  the  reservations, 
was  inconsistent  with  the  "equal  footing" 
clause  of  the  enablinf;  and  admitting  acta 
That  there  ta  no  such  inconsiateney  reautts 
very  plainly,  as  we  think,  from  the  rcasoa. 
ing  and  authority  of  the  cases  above  cited. 
The  court  deemed  that  United  SUtes  v. 
43  Gallons  of  Whiskv  (United  SUtea  v. 
Uriviere)  (13  U.  S.  IBS,  Iflfl,  23  L.  ed.  846, 
S47,  nnd  Dick  v.  United  SUtes,  208  V.  S. 
340,  S2  L.  ed.  520.  28  Sup.  Ct.  Rep.  3M, 
were  distinguishable  upon  the  ground  that 
In  each  of  those  cases  the  treaty  undcv 
consideration  was  made  after  the  atate  had 
been  admitted  into  the  Union.  Bnt  if  the 
making  of  such  a  treaty  after  the  admiadoa 
of  the  state  i!i  not  inconsistent  with  the 
"equal  footing"  of  tliat  sUte  with  the 
others. — as,  of  course,  it  is  not, — it  aeenf 
to  us  to  result  that  there  ia  nothing  in  tte 
effect  of  "equal  footing"  clauaea  to  epcnia 
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M  an  implied  repeal  of  •nch  a  treaty  when 
prerlonilj  establiahed. 

Ib  Ex  parte  Webb,  220  U.  B.  BUS,  06  L^ 
ed.  1248,  39  Sup.  Ct.  Rep.  TflO,  ve  had  to 
deal  with  the  effect  of  the  Oklahoma  ena- 
bling act  upon  a  ])re*ioiiB  atatute  (act  of 
Uareb  1,  1896,  chap.  146,  |  8,  2B  SUt.  at 
L.'WSI,  which  prohibited  (inter  alia)  the 
"enTTjiag  into  laid  [Indian]  territory  [440] 
may  of  auch  liquors  or  drinks,"  in  view  of  the 
fact  tbi^  the  enabling  act  itself  required 
that  the  Constitution  of  the  new  state 
should  prohibit  tbe  manufacture,  sale,  or 
othenKse  furnishing  of  intoxicating  liquors 
within  that  part  ot  the  state  formerly 
known  as  the  Indian  territory;  and  we 
held  that  in  view  of  the  existing  treaties  be- 
tween the  United  States  and  the  Five  Civil- 
tted  Tribes,  and  because  the  enabling  act 
and  the  Constitution  established  thereunder 
dealt  only  with  the  prohibition  of  the  liquor 
traffic  within  the  bounds  ot  the  neiT  state, 
the  act  of  ISDO  remained  In  force  so  far  as 
pertained  to  the  carrying  of  liquor  from 
without  the  new  state  into  tliat  part  of  it 
which  was  the  Indian  territory. 

Ib  United  States  v.  Wright,  229  U.  8. 
226,  67  L.  ed.  1160,  33  Bnp.  Ct.  Rep.  630, 
we  held  that  the  prohibition  against  the 
introduction  of  intoxicating  liquors  into 
the  Indian  country,  found  in  |  2139,  Rer. 
Stat.,  as  amended  by  the  acts  of  July  23, 
1802,  chap.  234.  27  Stat,  at  L.  260,  and 
■Tanuary  3D,  1897,  chap.  100,  20  Stat. 
T^  006,  was  not  repealed,  with  respect  to 
intrastate  transactions,  by  the  Ukiahoma 
enabling  act,  in  spite  of  the  provision  re- 
specting internal  prohibition  contained 
therein,  as  already  mentioned. 

Upon  the  whole,  we  have  no  difHeuIty  in 
concluding  that  article  7  of  the  treaty  of 
February  22,  1S63,  was  not  repealed  by  the 
admission  of  Minnesota  into  the  Union. 

We  comp,  therefore,  to  the  principal 
tention  of  complainants  and  appellees, 
which  is  thftt  the  article  was  repealed  by  th« 
elTect  of  the  treaties  of  186.^  and  1BS7. 
The  argument  in  support  of  this  eontention 
may  be  outlined  as, follows:  that  bj  the 
earliest  of  the  three  tt-eaties  the  several 
bands  of  Indians  ceded  to  the  United  Btates 
the  great  tract  of  spproximately  21,000 
square  mi  lee.  but  eteepti-d  from  that  cemion 
the  several  reservations  created  for  the  Mis- 
siaaippi  bands  and  for  the  Pillager  and  l^ke 
Winnibtgoshish  bands;  that  when  the  treaty 
of  1865  was  [441]  made,  the  Mississippi 
bands  were  the  owners  of  their  reservations 
within  the  exterior  limits  of  the  cession  of 
I86S,  which  reservations  were  not  covered 
by  the  second  portion  of  article  7,  but  were 
subject  to  all  of  the  laws  of  the  United 
States  regulating  commerce  and  Intercourse 
with  the  Indian  tribes,  siraply  because  of 
sa  L.  ed. 


being  Indian  eouBtry  in  fact;  that  by  thu 
treaty  of  1865  the  Miasissippi  bands  ceded 
outright  to  the  United  States  these  reaer- 
vstions,  and  in  return  the  United  States 
ceded  to  thnn  the  tract  of  territory  already 
mentioned  (including  Bemidji  and  the  coun- 
try BurroundiBg  it),  excepting  those  por- 
tions included  within  the  reservations  «f 
the  Pillager  and  Lake  Winnibigoshlah 
hands;  and  that  when,  in  1867,  in  return 
for  the  White  Earth  Reaervation,  the 
Mississippi  Chippewas  receded  to  the  United 
States  the  greater  portion  of  the  tract  set 
■part  for  them  in  1865,  they  ceded  the  same 
title  and  the  same  right  and  power  over  the 
lands  that  the  three  original  tribes  would 
have  had;  that  is  to  say,  they  ceded  them 
free  and  clear  of  article  7  of  the  treaty  of 
1655. 

It  will  at  once  be  observed  that  the  argu- 
ment rests  at  bottom  upon  the  erl-oneou* 
construction  to  which  we  have  already 
called  attention;  ris.,  that  the  second  por- 
tion of  artiele  7  did  not  apply  to  the  reser- 
vations that  were  within  the  exterior  limits 
of  tbt  ceded  territory.  We  repeat  that,  in 
our  opinion,  the  restriction  applied  to  all 
the  territory  that  was  included  within  the 
terms  of  the  cession ;  as  much  to  those  por- 
tions set  apart  for  reservations  aa  to  the 
surrounding  territory.  There  was  nothing 
in  the  treaty  of  1665,  therefore,  to  make 
the  receded  reservations  unrestricted  ter- 
ritory; nor  waa  there  anj'thjng  in  the 
trea^  of  IS07  to  remove  the  restriction 
from  the  territory  then  receded.  Reading 
the  series  of  treaties  together,  It  is  plain 
enough,  we  think,  that  the  contracting  par- 
ties, in  nil  that  was  done,  were  resting  upon 
the  plain  language  of  the  second  part  of 
article  T,  which  declared  that  the  laws  relat- 
ing [442]  to  the  introduction,  etc.,  of  liquor 
in  the  Indian  country,  should  continue  in 
force  within  the  entire  boundaries  ot  the 
country  in  question  until  otherwise  pro- 
vided by  Congress. 

Finally,  it  is  contended  that  article  7  ot 
the  treaty  of  1S66  had  been  superseded  at 
the  time  of  the  acts  complained  of  in  the 
bill  (1010)  hy  virtue  of  the  provisions  ot 
the  Nelson  act  of  January  14,  1S90  (25 
Stat,  at  h.  042,  chap.  24),  and  the  cessions 
made  to  the  United  States  by  the  Indians 
pursuant  to  that  act.  and  by  reason  of  the 
change  in  the  character  of  the  territory  in- 
eluded  in  the  treaty  of  1865  and  the  status 
of  the  Indians  therein. 

As  already  pointed  out,  this  act  provided 
that  commiaaionera  to  be  appointed  by  the 
President  should  negotiate  with  the  differ- 
ent bands  of  Chippewas  in  the  state  of 
Minnesota  for  the  complete  cession  and  re- 
linquishment ot  their  title  and  interest  in 
■11  their  reaervatloM  in  tha  state,  except 
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»  mncb  ol  Uie  Wbito  Earth  and  Sed  I^e 
Bcaervktiou  w  waa  not  required  tor  alLot- 
menta,  and  that  acceptane«  and  approval  of 
•ueh  GcaaioQ  and  relinquishment  bir  the 
Prcaident  ihould  be  deemed  lull  and  ample 
proof  of  the  cesaion,  aod  ahould  operate  at 
a  complete  extltiguiihment  of  the  Indian 
title  without  other  or  further  act  or  eere- 

From  the  aTermenta  of  the  amended  bill 
and  answer  it  1b  not  ea^  to  gather  a  pre- 
cise statement  of  the  preaent  situation  of 
the  Indian  lands  and  of  the  Indians  them- 
aelves,  so  far  aa  it  affects  the  question  b«- 
fiH'e  us.  Some  reference  is  made  to  the 
•ttoation  at  the  Red  Lake  Keservation ;  but 
aiuee  it  is  not  clear  that  the  restriction 
eontalned  in  the  treaty  of  J8S6  was  intend- 
ed for  the  protection  of  the  Indians  within 
that  reaerratiOQ,  We  prefer  to  conBne  our 
attentitm  to  the  lituation  aa  It  existed  in 
19 10  within  the  boundaries  of  the  great 
tract  that  was  the  subject  of  the  cession 
of  1H5A.  Within  those  bounds  there  would 
seem  to  be  remaining  only  fragments  of  the 
White  Earth  [443]  and  Leech  Lake  Reserra- 
tioDS;  both  reservations  being  in  process  of 
allotment  under  the  acts  of  Februarr  B,  1887 
(24  SUt.  at  L.  388,  chap.  110),  and  of 
January  14,  188»  (26  SUt.  at  L.  642,  chap. 
24) ,  and  amendatory  acta.  Ol  the  lands 
that  have  been  allotted,  a  considerable  por- 
tion  are  still  held  in  fee  by  the  United 
States,  and  are  nonalienable  by  the  al- 
lottees until  the  expiration  of  the  trust 
period.  Upon  the  White  Earth  Reservation, 
and  also  at  Leech  Lake,  the  government 
maintains  an  Indian  agency  and  superin- 
tendent, as  well  as  Indian  schools.  At  tbo 
White  Earth  agency,  5,000  Indians  are  car- 
ried upon  the  annuity  rolls;  at  Leech  Lake. 
1,760  Indians.  The  majority  of  these  reside 
upon  lands  embraced  witliin  the  original 
reservation,  and  tbey  are  the  same  Indians, 
or  deacendants  of  the  same,  that  were  par- 
tics  to  the  treaties  of  IS55,  1805,  and  18(17, 
In  consequence  of  their  elevation  to  the 
plane  of  citizenship  by  the  operation  of  the 
allotment  acts,  tribal  relations  have,  for 
most  purposes,  ceased  to  exist,  but  are 
recogniied  for  the  purpose  of  the  distribu- 
tion of  annuities  under  the  Nelson  act. 
And  it  is  admitted  that  for  purposes  of 
business,  pleasure,  hunting,  travel,  and 
other  diversions,  these  Indians  traverse 
parts  of  the  region  comprised  In  the  ces- 
sion of  1866,  outside  of  the  reservations, 
and  thus  visit  the  towns,  villages,  and  cities 
In  the  territory,  including  Bemldji.  On  the 
other  hand  it  is  admitted  that  their  visits 
to  Bemidji  sre  infrequent,  and  that  there 
are  no  Indian  habitations  within  a  range 
•f  ZO  milea  in  any  direction  from  that  city. 
And,  aa  pointed  out  in  the  prefatory  state- 
Ittt 


ment,  the  dimlniahed  Red  Lake  Iliiiisliiia 
is  admittedly  aurrounded  by  a  atrip  of  land, 
approximately  16  inilea  in  width,  which 
never  was  subject  to  the  treaty  ^  1865, 
and  upon  which  saloons  are  maiatained  ia 
close  proximity  to  that  reservation.  lUs 
strip  extends  along  the  northerly  booadaij 
ot  tJie  cession  of  1866,  which  is  perhaps  10 
or  12  milea  north  of  Bemidji. 

The  argument  for  treating  the  reatrictlon 
of  IB5S  aa  no  [444]  longer  in  fo^  rests 
not  upon  any  denial  of  the  fact  that  then 
are  scane  thousands  of  Indiana  at  the  White 
Ksrth  and  Leech  Lake  Ageneiea,  wIki  arc 
•till  more  or  less  under  the  guardianahi|- 
of  the  government,  and  for  whose  pivteetioo 
the  liquor,  roatriction  ought  to  be  main- 
tained, but  rather  upon  the  fact  that  thcae 
Indians  are  surrounded  by  territoiy  ia 
which  liquor  is  lawfully  obtainable.  Ia 
support  of  this,  it  is  said  that  the  forascr 
Mississippi  reservations  ceded  to  the  United 
States  in  1806  are  nnreatricted  tetritory; 
that  so  niuch  of  the  Leech  Lake  and  Lidce 
Winnibigosbish  Reservations  as.  were  eoB- 
veyed  to  the  United  SUtcs  in  1890  an  such 
territory;  that  every  allotment  frcnn  either 
of  these  reservations  as  to  which  the  trmt 
period  has  expired  is  such  territory,  and 
that  land  sold  to  white  men  in  the  reser- 
vations ia  such  territory.  It  will  be  ob- 
served, again,  that  each  of  these  eontentioni 
rests  upon  the  fundamental  error  that 
the  reservations  mentioned  in  the  treaty  of 
1865  are  not  within  the  liquor  restriction  ot 
'article  7. 

In  view  of  the  interpretation  we  ban 
placed  upon  that'article,  it  seems  to  as  thai 
the  contention  as  to  changed  eonditioai 
must  be  baaed  not  upon  the  supposed  fact 
that  the  tract  covered  by  the  ceadan  irf 
1856  "la  already  dotted  with  wet  territory,' 
but  rather  upon  the  question  whether  the 
reatriction — entered  into  more  than  half  s 
century  ago,  when  the  country  was  a  wilder- 
ness— ought  to  be  treated  aa  atill  in  force, 
in  view  of  the  small  number  of  Indiana  a- 
titled  to  protection,  aa  compared  with  tiie 
large  population  of  whites  who  now  form 
the  great  majority  of  the  inhabitants,  and 
in  view  of  the  high  state  of  eiviliiatiosi  aail 
development  of  the  territory  in  question. 

In  Perrln  v.  United  Statea,  232  U.  S. 
478,  480,  ante,  6B1,  606,  34  Sup.  Ct.  Bep.  3BT, 
we  had  to  deal  with  a  somewhat  ainulsr 
queatlon.  That  was  a  review  of  a  convic- 
tion for  unlawfully  selling  intoxicating 
liquors  upon  ceded  lands  formerly  included 
in  the  Yankton  [44&]  Sioux  Indian  Reaem- 
tion  in  the  state  of  South  Dakota.  The  rtaer. 
vation  was  created  in  1868,  and  originally 
embraced  400,000  acres.  '  A  considerablt 
part  of  It  was  allotted  In  aeveralty  to  -^oi- 
bera  of  the  tribe  under  the  act  of  1887,  the 
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ig  Ib  Dun  tncta  aeattcred 
througli  th«  raerratioD.  B7  •■  agmment 
ntlAed  iad  conflrmcd  by  CongrcM  Angust 
U,  1894  (28  Stat.  At  U  286,  814,  duip. 
SM),  tii«  triba  eed«d  and  TeliDquiBhed  to 
the  United  BUt«t  •!!  the  untUotted  laAdi, 
«Bd  by  article  17  of  the  agreement  It  «•• 
-■tipofaited :  "No  intoxicating  liqaor*  nor 
otiwi  intozieanti  <Iwll  erer  be  lold  or  given 
any  upon  any  of  the  landa  by  this  agree- 
ment eeded  and  mM  to  the  United  Btntee, 
nor  npon  any  other  landa  within  or  com- 
prieing  the  reoerTationB  of  the  Yankton 
Sioux  or  Dakota  Indtane  as  described  in 
the  treaty  between  the  said  Indians  and 
the  United  States,  dated  April  IQth,  IB68 
(11  Stat,  at  L.  748],  and  as  aftenrarda  nr- 
T«yed  and  set  off  to  the  said  Indians.  The 
penalty  for  the  Tlolation  of  this  provirion 
■hall  be  sneh  as  Congress  may  prescribe 
in  the  act  ratifying  this  agreement"  In 
the  ratifying  act  a  penalty  was  prescribed. 
Tlie  ceded  lands  were  opened  to  diepoiition 
under  the  homeatead  and  town-site  laws, 
and  paaicd  largely  into  private  ownenbip, 
and  the  place  at  which  the  intoxicating  11- 
qoora  ivere  sold  was  within  the  defendant's 
own  premises  in  a  town  located  upon  a  part 
of  the  eeded  lands  held  in  private  owner- 
abip  by  the  inbabitanta,  none  of  whom  was 
an  Indian.  After  overruling  the  contention 
that  the  restriction  was  invalid  because  the 
power  to  regulate  the  sale  of  intoxicating 
liqnor*  upon  all  ceded  landa  rested  ex- 
ehuively  in  the  state  (citing  United  States 
V.  43  Gallons  of  Whisk;  lUnited  States  v.- 
Larivieiv],  S3  U.  8.  ISS,  23  L.  ed.  S46,  and 
Dick  V.  United  SUtes,  208  U.  8.  340,  BE 
L.  ed.  620,  28  Sup.  Ct.  Rep.  3B9],  the  opin- 
ion dealt  with  the  further  contention  that 
the  power  of  Congress  was  necessarily  lim- 
ited to  what  was  reasonably  essential  to 
the  protection  of  Indians  occupying  the  un- 
eeded  lands,  and  that  this  limitation  was 
transcended  by  the  provialon  In  [446]  ques- 
tion because  it  embraced  territory  greatly  in 
excess  of  what  the  situatjon  required,  and 
becauae  its  operation  was  not  confined  to  a 
deaignated  period  reasonable  in  duration, 
but  apparently  was  intended  to  be  per- 
petual. As  to  this  the  court  said  (p.  4BG) : 
"A*  the  power  is  incident  only  to  the 
presence  of  the  Indians  and  their  status  as 
wards  of  the  government,  it  nnst  be  eon- 
ceded  that  it  does  not  go  beyond  what  Is 
reasonably  essential  to  tbelr  protection,  and 
that,  to  be  effective,  Its  exercise  must  not 
be  purely  arbitrary,  but  founded  upon  Mm 
raaaoBable  basis.  Thus,  a  prohibition  like 
^bat  now  before  us,  if  covering  an  entire 
■late  when  there  were  only  a  few  Indian 
wards  In  a  (ingle  county,  nndoubtedlv 
would  be  eondemned  as  arbitrary.  And  a 
prehMtloH  valid  in  the  bqclnnlng  doubtless 
M  Ii.  mt.  i 


wovU  beeoBC  Inoperative  when,  in  r^ular 
oonrat,  the  bdlaaa  attectad  were  eompMel? 
emaBolpated  from  Federal  guardianship  and 
eontrol.  A  different  view  in  cither  dsae 
would  Involve  an  nnjustiflabla  eneroach- 
ment  upon  a  power  Obviously  residing  In 
the  state.  On  the  other  hand.  It  must  abo 
be  coaceded  that.  In  determining  what  1* 
reasonably  essential  to  the  protection  of 
the  Indians,  Congress  ia  invested  with  a 
wide  discretion,  and  its  action,  unleaa  pure- 
ly arbitrary,  must  he  accepted  and  ^ven 
full  effect  by  th*  courts." 

Although  the  cireumetanees  of  the  pres- 
ent ease  are  different,  and  we  are  beru 
dealing  with  a  question  of  obaolescence 
rather  than  of  original  invalidity,  the  lan- 
guage jnat  quoted  indicates  the  point  of 
view  from  which  the  question  should  be 
approached.  But  we  must  not  forget  that 
the  question  is  one,  primarily,  for  the  con- 
sideration of  the  law-making  body';  nor  art 
we  in  danger  of  doing  so,  since,  by  the  very 
terms  of  the  atipulation  now  under  con- 
sideration, the  prohibition  of  the  liquor 
traffic  was  to  continue  "until  otherwise  pro- 
vided by  Congress.''  We  do  not  mean  ti> 
say  that  If  it  appeared  that  no  considerablo 
[44T]  number  of  Indiana  remained  wards  of 
the  government  within  the  territory  in 
question,  the  courts  would  not  be  JnstiHed 
In  declaring  that,  since  the  constitutional 
warrant  for  the  restriction  no  longer  ex- 
isted, the  restriction  must  expire  with  it. 
But  where  the  question  confessedly  turns 
not  npon  a  total,  nor  even  upon  an  ap- 
proximately complete,  emancipation  of  the 
Indians  from  the  Federal  guardianship,  but 
upon  their  on  importance  as  compared  with 
the  Interests  of  the  population  at  large,  we 
think  the  question  is  l^slative  rather  than 
JudlcUl. 

Indeed,  It  has  only  recently  been  nnder 
consideration  by  Congress.  On  February 
17,  IBll  (Senate  Doc.  No.  B24,  Slat  Cong., 
3d  Sees.,  vol.  Bfi),  the  President,  In  a  special 
mesaage,  called  attention  to  ^e  situation 
in  Minnesota,  resulting  from  the  operation 
of  the  old  Indian  treaties  under  present  con- 
ditions; and  with  respect  to  the  area  ceded 
by  the  Chippewas  in  ISBS,  he  stated:  "The 
records  of  the  Indian  Bureau  ahow  that 
there  are  within  said  area,  under  the  juris- 
diction of  the  superintendents  of  the  White 
Earth  and  Leech  Lake  Beeervations,  7,190 
Indiana  who  can-  be  amply  protected  by 
limiting  the  territory  as  to  wrbich  said 
treaty  provisIoBs  shall  remain  in  force  and 
effect  to  the  area  within  and  contlgaous ' 
to  said  reservations,  psrtlcularif  fleseriUM 
as  follows:  ...  I  therefore  recammend 
that  Congrew  modify  the  article  of  said 
treaty  quoted  lAove  so  ai  to  exdnde  from 
the  operationB  ot  its  provMona  «n  of  the 
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territory  ceded  by  Mid  treaty  to  the  United        Sfattement  by  Mr.  Justice  FlUtey: 
States,  except  that  immedijitely  above  de-        Tlie  eoort  of  mppeali  of  the  District  e( 
scribed."  Columbia  certifies   that  the   reoord    io  the 

niat  Congreaa  baa  not. yet  acted  opon  this  abore-entitl^  csose,  now  pending  in  miiI 
recammeiidation  ia  evidcDce  that  the  prob-  court  upon  appeal  from  the  supreme 'cuirt 
lem  is  not  so  entirely,  obvious  of  solution  of  the  Diatrict  of  Columbia,  diselosea  the 
that  It  can  be  judicially  declared  to  be  be-    following: 

yond  the  range  of  legislative  discretion.  The  declaration  of  the  United  States  ts 

Since  it  muit  be  admitted  that  complain-  the  use  of  W.  McUillan  ft  Sou,  filed  Feb- 
anta  have  no  ground  of  relief  against  de-  ruary  IJ,  IS13,  againit  the  Equitable  Surety 
fendanta  if  the  restriction  remains  in  fore?    Company,  alleges: 

at  Bemidji,  as  we  hold  that  it  does,  it  fol-        That  Allen  T.  Howison,  as  principal,  and 

lows  [448]  that  the  decree  of  the  District    the  Equitable  Surety  Company,  aa  aorety. 

Court  should  be  reversed,  and  the  cause  re-    on  July  24,   1911,  executed  a  bond  to  the 

manded  with  directions  to  dismiss  the  bill.    United  States  in  the  prnal  sum  of  $110,360, 

Decree  reversed.  conditioned  for  the  faithful  performance  by 

Howison  of  a  certain  contract  made  by  him 

Mr.  Justice   HcKenna   and  Mr.  Justice    with  the  commissioners  of  the  District  of 

Lnrton  dissent  upon  grounds  expressed  in    Columbia  on  that  date.   A  copy  of  the  bond, 

the  opinion  of  the  District  Court,  reported    made  an   exhibit,  shows  that  the  contract 

in  1S3  Fed.  Oil.  was  for  the   erection   of  a   school   building 

fronting  on  Eleventh  street,  N.  W.,  between 

Harvard  and  Giraid  streets,  in  the  city  of 

Washington.     The  conditions   of   the   bond 

are  that  if  Howison  shall   perform  to  the 

EQUITABLE  SURETY  COMPANY  „tisfaction  of  the  commissioners  the  work 

^' to  be  done  by  him  in  accordance  with  the 

stipulations  of  the  contract,  and  shall  save 
harmless    and    indemnify    the    District    of 
Columbia  from  any  and  all  claima,  delays, 
(See  S.  C.  Reporter's  ed.  44S-iGS.)  suits,  charges,  damages,  judgments,  etc.,  am 

account  of  any  accidents  to  persons  oi  prop- 
Principal  and  surety  -  bond  of  public    'rtj  after  the  commencement  of  the  work 
contractor   —    release      at      snretr    —    aad  prior  to  completion  and  acceptance,  and 
change  In  oantrac^.  pay    the    same;    and   "will   promptly    malte 

Changes  in  a  contract  for  the  erection  payments  to  all  persons  supplying  him 
of  a  public  school  building,  involving  the  [460]  with  labor  and  maUrial  in  the  pros*, 
relocation  of  the  building,  and  necessitating  ^^Hoa  of  the  work  provided  for  ia  aaid  eon- 
a  chanp  in  the  grade^ though  not  contem-    ^^..   ^     ^^e  obligation   ahaU   U  void; 

plated  in  anch  contract,  and  made  without      ii        ■       .  ■      ■     .  

the  knowledge  and  consent  of  the  surety  on  '"iV™*"T.,  7.  w  «^i  a  c™  . 
tbe  contractor's  bond  given  conformably  to  That  thereafter  W.  McMillan  A  Son.  at 
the  art  of  I8B9,  February  28  130  SUt.  at  the  request  of  the  fiutt-Chapple  Stone  Coot- 
ie 006,  chap.  218),  do  not  release  the  surety  pany,  agreed  to  furnish  to  said  contractor 
from  bis  obligation  under  such  bond  to  pay  certain  atone  materiala  to  be  used  in  the 
promptly  all  persons  supplying  the  con-  prosecution  of  the  work  provided  for  in 
tractor  with  labor  and  materials  for  the  the  contract  by  the  contractor,  and  did 
prosecution   of  the  work.^t  least,  so   far    j       .^  j^  contractor  materiaU  of  the 

as  the  r   labor  and   materials   sre  supplied    ...        ,  ...  ■«..,.■  . . 

in  accordance  with  the  original  contract.  kind  and  quality  speiufled  in  hi.  contract 

[For  other  cases,  see  Principal  and   Sarclr,    to    the    value   of    «4,45234,    of    which    ma- 
in, t.  in  Digest  Snp.  Ct.  IMS.]  terial  the  contractor  used  on  the  building 
a  quantity   of   the   value   of   93fi52M,   ftfr 
[No.  8S1.1  ,I,jcii  he  has  failed  to  make  payment.    And 
that  defendant,  though  requested  so  to  do. 
Decided   June   8,    has  refused  to  pay  the  same.    The  affidavit 
of  the  plaintiff  in  support  of  the  declara- 
tion foUoWB  the  requirements  of  rule  73. 
N  A  CEBTIFICATE  from  the  Court  ol        After  the  general  issue,  defendant  filed  a 
Appeals    of    tbe    District    of    Columbia    special  plea  denying  liability  on  sftid  bend 
presenting  tbe  question  whether  the  surety    because,  after  the  execution  and  delivery  of 
oit  the  bo&d  of  a  public  contractor  is  dis-    the    same,    and    without  the   knowledge   or 
charged,   ao  far  as   laborers  and   material    consent  of  defendant,  the  commissioners  ol 
men  are  concerned,  by  changes  in  the  con-    the  District  of  Columbia  and  the  said  Howi- 
tract,  made  without  the  surety's  knowledge     son,  its  principal,  altered  the  contract  tbe 
or  ronsent.    Answered  in  the  negative.  performance  of  which  was  guaranteed  ty 
I3»4  ^-,  M*  U.  •■ 
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»aid  bond.  That  said  alteratioa  coiwiated 
in  tlw  entire  cluuiging  of  the  building  from 
one  frgnting  on  Elereuth  atrect  to  ona 
fronting  on  Harvard  itreet,  whidi  altera- 
tion iiiTolved  the  contractor  in  considerable 
oqMnae  not  contemplated  in  the  original 
contract,  and  prejudicial  to  defendant. 
That  aatd  relocation  of  the  building  necea- 
aitated  a  material  change  in  grading  tlie 
ground.  That  prior  to  the  change  of  loca- 
tion the  contractor  had  graded  the  ground 
aa  required  in  the  contract,  and  expended 
therein  the  nun  of  (2,363.90.'  And  that  by 
reaaoQ  of  the  change  aaid  sum  waa  a  total 
loaa  to  the  contractor,  and  the  further  ex- 
cavation made  neceiaary  by  the  cliange  of 
location  waa  done  at  a  cost  of  ll.aOO.fK). 

The  affidavit  of  defenM  alleged  the  laid 
change  in  the  contract  without  iti  knowl- 
edge or  consent;  and  that  the  [4S1]  same 
necessitated  a  material  change  in  the  grading 
ol  the  land,  which  had  been  previouslj  per- 
formed bj  the  contractor,  at  a  considerable 
expenditure  not  contemplated  in  the  origi- 
nal contract,  and  prejudicial  to  the  de- 
fendant. 

On  motion  under  the  73d  rule  of  the  su- 
preme court  of  the  District  of  Columbia, 
the  court  entered  judgment  for  the  plaintiff 
tor  the  amount  of  the  demand;  and  defend- 
ant has  appealed  therefrom. 

B;  stipulation  two  other  cases,  involving 
the  same  question  here  presented  are  to 
abide  the  result  of  this  caae. 

The  act  of  Congress,  in  compliance  with 
the  requirements  of  which  the  aforesaid 
bond  was  executed  (30  Stat,  at  L.  806,  chap. 
218],  reads  as  follows: 

An  Act  Relative  to  the  Payment  of  Claims 
for  Material  and  Labor  Fnmished  for 
District  of  Columbia  Buildings. 

Be  it  enacted  by  the  Senate  and  House 
of  RepreMntktlvei  of  the  United  SUtes  of 
America  in  Congress  assembled,  That  here- 
aftrr  any  person  or  persons  entering  into 
a  formal  oontraet  with  the  District  of  Co- 
lumbia for  the  construction  of  any  public 
building,  or  the  prosecution  and  completi 
ol  any  public  work,  or  tor  repairs  upon  any 
public  building  or  pnhlic  work,  shall  l>e 
required,  before  commencing  suc\,work,  to 
execute  the  usual  penal  bond,  with  good 
and  sufficient  sureties,  with  the  additional 
obligations  that  such  contractor  or 
tractors  shall  promptly  make  payments  to 
all  pertons  supplying  him  or  them  labor 
and  materials  in  the  prosecution  of  the 
work  provided  for  in  such  contract;  and 
any  person  or  pcrions  making  application 
therefor  and  furnishing  affidavit  to  the  de- 
partment under  the  direction  of  which  said 
work  is  being  or  has  been  prosecnted  that 
KS  L.  ed. 


labor  or  materials  for  the  proascntiim  of 
such  work  has  been  •applied  by  him  or 
tliem,  and  payment  for  which  lias  not  been 
made,  shall  be  tumislied  with  a  certiflsd 
copy  of  said  contract  and  bond,  upon  whicli 
said  person  or  persona  supplying  such  lalmr 
and  materials  shall  havs  a  right  of  action, 
and  shall  be  authorised  to  [468]  bring  suit 

the  name  of  the  District  of  Columbia  or 
the  United  States,  for  his  or  their  nse  and 
benefit,  against  said  contractor  and  sureties, 
and  to  prosecute  the  same  to  final  judgment 
and  execution:  Provided,  That  such  action 
and  its  prosecution  shall  not  involve  tlie 
District  of  Columbia  or  the  United  SUtea 
in  any  expense:  Provided,  That  in  sQch 
caie  the  court  in  which  such  action  ia 
brought  ia  authorized  to  require  pvoper  se- 
curity for  costs  in  ease  judgment  is  for 
the  defendant. 

Approved,  February  88,  18M. 

The  court  of  appeals  further  certlfles  that 
the  following  question  of  law  arises  upon 
the  record ;  that  its  decision  ia  necessary  to 
the  proper  disposition  of  the  cause;  and, 
to  the  end  that  a  correct  ^result  may  be 
reached,  desires  the  inatmetion  of  the  Su- 
preme Court  of  the  United  States  upon  that 
question,  to  wit: 

Did  the  alteration  of  the  terms  of  the 
contract  by  the  District  of  Columbia  and 
the  contractor,  without  the  Imowledge  or 
consent  of  the  surety,  have  the  effect  to 
release   the   surety    from   the   obligation   of 


the  I 
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Mr.  J.  J.  DnvUngton  argued  the  cause, 
and,  with  Messrs.  Joseph  A.  Burkart  and 
William  E.  Ambrose,  filed  a  brief  for  the 
Equitable  Surety  Company: 

A  change  in  the  contract  like  the  one  here 
presented,  namely,  a  change  which  itibsti- 
tuted  a  different  site  for  the  building  to  be 
erected,  which  materially  Increased  ita  cost, 
and  which  was  made  without  his  consent  or 
knowledge,  necessarily  releaae*  the  surety. 

Miller  T.  Stewart,  9  Wheat  680,  «  L.  ed. 
1S0;  United  SUtes  v.  Boecker,  21  Wall.  eS2. 
22  L.  ed.  472;  Zimmerman  v.  Judah,  13  Ind. 
286;  United  States  v.  Freel,  188  U.  8.  300, 
318,  48  L.  ed.  1177,  1181,  82  Sup.  Ct  Bep. 
876;  O'Neal  v.  Kelley.  65  Ark.  550,  47  S.  W. 
409;  Chester  v.  Leonard,  68  Cbnn.  4DB,  87 
Atl.  397;  Thompson  v.  ChalTee,  39  Tei.  Civ. 
App.  669,  89  B.  W.  286;  School  DIst.  v. 
Oreen,  134  Mo.  App.  426,  114  8.  W.  678; 
McConnell  v.  Poor,  113  Iowa,  ISO,  S2  LJLA. 
312,  84  N.  W.  fiB8;  Southern  Bridge  Co.  t. 
Bogenshot,  —  Tenn.  — ,  48  S.  W.  07. 

A  corporate  surety,  equally  with  any  other 
contracting  party,  whether  a  surety  or  a 
principal,  has  a  right  to  stand  upon  its  eon- 
tract,  as  mad*  bv  ft,  and  any  alteration  In 
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the  eoBtnet  whieb  IncreMCi  iU  rbk  or 
otherwlM  *ffeeU  Ito  liabilitf,  etpecUUj 
when  the  duuge.  ii  to  iU  detriment  or  loM, 
tlMtwbj  rtleaae*  it. 

United  BUtem  Fidelity  k  G.  Co.  v.  Qolden 
PrcHcd  4  Fire  Brick  Co.  (United  State* 
Kdeiitf  ft  G.  Co.  T.  United  SUtes)  101  U. 


.  Fideli^  k  C.  Co. 
Super.  Ct.  S7S ;  United  States  t.  American 
Bonding  t  T.  Co.  SE  C.  G.  A.  480,  «1  U.  8. 
App.  B84,  B9  Fed.  92B;  United  SUtei  om  of 
District  of  Columbia  t.  Bayly,  3B  App.  D.  C. 
lOS,  41  L.H^.(N.S.)  422;  Baglin  v.  South- 
ern Surety  Co.  42  Waah.  L.  Hep.  164. 

Ur.  Vbanon  B.  Lester  argued  the 
cause,  and,  witli  Hesera.  Lucaa  F.  Loving, 
Daniel  W.  Baker,  Wilton  J.  Lambert,  and 
William  E.  Leahy,  filed  a  brief  for  the 
United  States  to  the  use  of  W.  McMillan 
A  Son: 

The  alteration  of  the  terms  of  the  con- 
tract aet  forth  in  the  certificate  herein  by 
the  District  o(  Columbia  and  the  contractor 
without  the  knowledge  or  consent  of  the 
surety  did  not  have  the  effect  to  release  the 
surety  from  the'obligation  ol  the  bond. 

United  States  use  of  Anniston  Pipe  4 
Foundry  Co.  v.  National  Surety  Co.  34  C.  C. 
A.  S26,  92  Fed.  649;  United  SUtes  Fidelity 
ft  G.  Co.  V.  Golden  Pressed  k  Fire  Brick 
Co.  ( United  SUtes  Fidelity  &  O.  Co.  v.  Uni^ 
ed  SUtes)  191  U.  B.  416,  48  L.  ed.  242,  24 
Sup.  Ct  Rep.  148;  United  SUtes  use  of 
Ph<Eniz  Iron  Co.  v.  California  Bridge  h 
Conatr.  Co.  1B2  Fed.  G69i  United  SUtea  use 
of  Delaware  Hardware  Co.  v.  Lynch,  102  Fed. 
364. 

The  bond  Is  a  dual  bond,  being  for  the 
benefit  of  cerUin  sUtuUry  beneficiaries,  in- 
cluding the  District  of  Columbia  and  the 
materialmen  and  laborer*  fumiahing  mate- 
rial and  work  on  the  building. 

United  SUtea  use  of  Standard  OU  Co.  v. 
City  Trust,  S.  D.  k  Secur.  Co.  21  App.  D.  C. 
369;  United  SUtes  use  of  Vermont  Marble 
Co.  T.  Burgdorf,  13  App.  D.  C.  606. 

The  surety  is  fully  protected  e*en  though 
the  claims  of  the  aeveral  sUtutory  benefi- 
ciaries exceed  the  penalty  of  the  bond. 

American  Sure^  Co.  t.  I«wrenceville  Ce- 
ment Co.  96  Fed.  2S;  United  SUtes  v.  Bea- 
ton, 63  C.  C.  A.  ise,  128  Fed.  418;  Qrifflth 
V.  Bundle,  23  Wash.  458,  SG  L.R.A.  381,  63 
Pac.  199 ;  United  SUtes  use  of  Fidelity  Nat. 
Bank  v.  Bundle,  40  C.  C.  A.  460,  100  Fed. 
402;  American  Surety  Co.  t.  l«WTeneeville 
Cement  Co.  110  Fed.  71T. 

No  ohahge  made  by  the  principal  on  the 
bond  and  the  District  of  Columbia,  one  of 
the  atatutory  benefleiariM,  can  affect  the 
rfghU  of  laborers  and  materialmen. 

United  SUtM  use  ol  Anniatm  Pipe  k 
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Foimdry  Co.  t.  Nati<mal  Surety  Col  34  C.  C. 
A.  626,  »  Fed.  660;  OrUBth  r.  Rnndlcv  a 
Wash.  46G,  66  LJtA.  381,  S3  Pae.  199 ;  Conn 
T.  SUte,  12S  Ind.  S14,  26  N.  E.  443;  DoU 
T.  Omme,  41  Neb.  690,  6>  N.  W.  806;  Stefle* 
V.  Lemke,  40  Mhui.  27,  41  N.  W.  ME; 
Henrlcua  t.  Englcrt,  1ST  N.  Y.  494,  33  N.  E. 
6S0;  School  Dlst.  .oa  reL  KAtm  Iron  Woik* 
T.  Livers,  147  Mo.  686,  49  S.  W.  607;  Abbott 
V.  Morriseette,  46  Minn.  11,  48  N.  W.  416; 
Kantmann  v.  Cooper,  46  Neb.  644,  «S  N.  W. 
796 1  United  SUtes  uae  of  Phcenix  Iron  Co.  v. 
California  Bridge  k  Constr.  Co.  162  Fed.  6S>. 

Mr.  Justice  Pitney,  after  making  the 
foregoing  sUtement,  delivered  Uie  opinion 
of  the  court: 

The  act  of  February  28,' 1899  (30  SUt. 
at  L.  906,  chap.  218),  under  whirii  the 
bond  in  question  was  given,  was  moddfd 
after  an  act  of  August  13,  1894,  enUtled, 
"An  Act  for  the  Protection  of  Persona  Fur- 
nishing Hateriali  and  Labor  for  the  Con- 
struction of  Public  Works"  (28  SUt.  at  L. 
278,  chap.  280,  U.  S.  Comp.  But.  1901,  p. 
2623).  In  an  action  founded  upon  a  bond 
given  under  the  latter  act,  it  was  held  by 
the  circuit  court  of  appeals  for  the  eightt 
circuit,  in  United  SUtes  use  of  Anaistoi 
Pipe  k  Foundry  Co.  v.  National  Surety  Oo. 
34  C.  C.  A.  626,  92  Fed.  649,  661,  that  the 
obligation  has  a  dual  aspect,  it  being  given, 
in  the  first  place,  to  secure  to  the  goven- 
ment  the  faithful  performance  of  all  4^1!- 
gations'  which  a  contractor  may  assume  to- 
wards it;  and,  in  the  second  place,  to  pro- 
tect third  persons  from  whom  the  contract- 
or may  obUin  maUrials  or  labor ;  and  that 
these  two  BgreemenU  are  aa  distinct  as  if 
eonUined  in  separaU  InslmmenU  It  wai 
consequently  held  that  the  sureties  in  sneli 
a  iMHid  could  not  claim  exemption  from  lia- 
bility to  persons  who  had  supplied  labor 
or  materials  to  their  principal,  to  enable 
him  to  execute  hie  contract  with  the  United 
SUtes,  simply  because  the  government  and 
the  [4B6]  contractor,  without  the  sarety^ 
knowledge,  had  made  changes  In  the  eontract 
subsequent  to  the  execution  of  the  bond, 
the  changes  being  such  aa  did  not  alter  tbc 
general  character  of  the  work  contemplated 
by  the  contract,  or  Uie  general  diararter  of 
the  materials   necessary   for   ita  acecutien. 

In  support  of  this  decision  several  eaia 
from  the  sUU  courU  were  eit«d,  among 
them  Dewey  v.  SUU,  91  Ind-  173,  lU; 
Conn  V.  SUte,  126  Ind.  6J4,  618,  25  N.  E. 
443;  SteSes  v.  Lemke,  40  Minn.  Z7.  29,  41 
N.  W.  302;  and  DoU  v.  Cnune,  41  Neb. 
666,  600.  69  N.  W.  800.  They  fairly  su>- 
Uin  the  eonclnnion  reached.  The  caM 
cited  from  the  Indiana  and  MinnessU  re- 
ports antedated  ths  paiHtge  of  the  act  of 
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18M,  tod  maj  h«Te  (umUhed  the  mggt*- 
tion  for  tfakt  enictmcnt. 

Th«  deciiion  of  the  circuit  court  ot  ftp- 
peiiU  In  United  Stata  ex  nL  Annlaton 
Plp«  &  Foundry  Co.  t.  NkUoiiaI  Santj  Co. 
■npTA,  Although  never  until  now  brought 
nndei  tbe  review  of  thii  court,  has  been 
nunf  timM  cited  mad  followed  in  the  other 
Ffdenil  eonrti.  Brown  k  E.  Co.  t.  Ligon, 
«2  Fed.  851,  BST;  United  State* 
Ftdetity  N»t.  Bank  t.  Bundle,  40  C.  C.  A. 
4S0,  100  Fed.  400,  402;  United  Btitea  Fi- 
delity &  O.  Co.  T.  Omaha  B\ij.  t  Constr. 
Co.  £3  C.  C.  A.  405,  110  Fed.  145,  147; 
Chaffee  v.  United  SUte«  Fidelity  &  G.  Co. 
63  C.  C.  A.  044,  128  Fed.  618;  United  SUtei 
ex  rel.  Maxwell  t.  Barrett,  135  Fed.  IBB, 
ISO;  Henningcea  v.  United  SUtet  Fidelity 
t  0.  Co.  74  C.  C.  A.  484,  143  Fed.  810, 
813;  City  Truat,  a  D.  A  Surety  Co.  t. 
United  SUtea,  77  C.  C.  A.  397,  147  Fed. 
100,  166;  United  State*  um  of  Phmaix  Iron 
Co.  T,  Califomik  Bridge  k  Oonstr.  Co.  162 
Fed.  fiSB,  fiS2;  Title  Guaranty  A  Trust  Co 
T.  Puget  Sound  Engine  Wor^,  SB  C,  C.  A. 
618,  183  Fed.  108,  174. 

In  United  SUtei  Fidelity  A  O.  Co.  v. 
Golden  Freaaed  ft  Fire  Brick  Co:  {United 
State*  Fidelity  A  O.  Co.  t.  United  SUtea) 
191  U.  S.  410,  48  L.  ed.  242,  24  Sup.  Ct. 
Bep.  142;  end  United  State*  use  of  Hill  v. 
American  Surety  Co.  200  U.  S.  107,  203, 
50  L.  ed.  437,  440,  28  Sup.  Ct.  Rep.  168, 
this  court  adopted  a  reasonably  liberal  con- 
struction of  the  act  ol  1894,  in  view  of  the 
fact  that  it  was  evidently  deeigned  to  fur- 
niah  tiie  obligation  ol  a  bond  as  n  cnbati- 
tute  for  the  leeurity  which  might  other- 
wise be  obtained  by  attaching  a  lien  to  the 
property;  auch  lim  not  being  permiuible  In 
the  ease  of  a  government  work. 

I4fi6]  It  Mem*  to  Ui  that  the  conatniction 
given  to  that  act  in  the  case  in  92  Fed. 
correct,  «nd  that  it  applies  equally  to  tbe 
act  of  laOD,  now  under  consideration;  and 
that  this  aet,  like  the  other,  should 
a  reasonably  liberal  interpretation  in  aid 
of  the  public  object  whose  accompliahment 
ia  *o  evidently  intended.  Its  title  it,  "An 
Act  Relative  to  the  Payment  ot  Clalma  tor 
Uaterial  and  Labor  Furnished  for  District 
of  Columbia  Buildings."  The  enacting 
clause,  ai  well  oa  the  title,  show*  that  Con- 
greaa  recognised  that  no  legislation  was 
Beecssary  in  order  to  enable  the  conmif- 
sioncrt  of  the  District  to  require  "the  uiual 
penal  bond,  with  good  and  suDlelent  sure- 
tiea,"  from  a  contractor  engaged  for  the 
conatniction  of  a  public  building.  The  ob- 
J«et  of  the  legislation  was  to  give  legal 
anctlon  to  the  "additional  obligation  that 
•neh  contractor  or  eontractora  shall  prompt- 
ly make  payment*  to  all  persons  *upplying 
him  or  tiiem  laboK  and  material*  in  th« 


prosecution  of  the  work  provided  for  In 
■ach  contract,"  and  to  give  to  such  a  labor- 
er or  materialman  the  right  to  bring  on 
action,  if  neccsaary,  upon  the  bond,  either 
in  the  name  of  the  District  ol  Colnmhia 
or  of  the  United  State*,  for  bis  own  bensSt, 
against  th*  contractor  and  sureties.  The 
nominal  obligee  is,  with  respect  to  these 
third  parties,  a  mere  trustee,  and  the 
obligors,  including  the  surety  as  well  as 
th*  principal  ctmtractor,  enter  into  the  oh' 
ligation  in  full  view  ot  this.  The  public  is 
concerned  not  merely  because  laborers  and 
materialmen  (being  without  the  benefit  of 
a  mechanics'  lien  in  the  case  of  public 
buildings)  would  otlierwisc  be  subject  to 
great  losses  at  the  hand*  of  insolvent  or 
dishonest  contractors,  but  also  because  th* 
security  afTorded  by  the  bond  ha*  a  snh- 
stantisl  tendency  to  lover  the  price*  at 
which  labor  and  material  will  be  furnished, 
because  of  the  aaaurance  tliat  the  clalma 
will  be  paid. 

Stress  is  placed  by  counsel  for  the  surety 
company  upon  the  fsct  that  tiis  building 
was  materially  altered,  and  in  •  [«BT]  man- 
ner that  involved  the  contractor  in  eonaider- 
able  ezpenae  not  eootemplated  in  the  origi- 
nal contract.  If  theae  alteration*  were 
made  pnrauant  to  a  stipulation  for  that 
purpose  contained  in  the  oontroet,  th«y 
were  binding  upon  the  surety,  unlea*  th^ 
were  so  extensive  and  material  as  to 
amount  to  B  departure  from  the  original 
contract  rather  than  a  permissible  modifl- 
caUon  of  fta  deUUs.  United  SUtea  v. 
Freel,  92  Fed.  299,  38  C.  C.  A.  401,  90  Fed. 
e37,  ISe  U.  S.  300,  48  L.  ed.  1177,  22  Snp. 
Ct.  Sup.  876. 

So  far  a*  the  eertiflcats  shows,  however, 
the  contract  here  in  question  contained  no 
clause  permitting  change*.  In  such  ease  U 
is  beside  the  question  to  Inquire  whether 
the  change*  were  important,  or,  indeed, 
whether  th^  prcjudloed  or  benefited  the 
contractor.  The  rule  that  obtain*  In  ordi- 
nary cases  is  that  any  change  in  the  eon- 
tract  made  between  the  principals  without 
the  consent  of  the  sure^  discharges  the 
obligation  of  the  latter,  even  though  the 
change  be  beneficial  to  the  principal  obligor. 

But  it  lies  at  the  foundation  ot  this  rule 
of  (fn'elittimi  fttrU  that  the  agreement  al- 
tering the  undertaking  of  tbe  principal 
must  be  participated  In  by  tbe  obligee  or 
creditor,  in  order  that  it  may  have  thi.^ 
effect  of  discharging  the  anrety.  This  I*  . 
expressed  or  implied  In  all  the  cases.  Mil- 
ler V.  Stewart,  9  Wheat  680,  703,  708,  700, 

L.  ed.  18B,  105-1B7;  Sprigg  v.  Bank  of 
Mt.  Pleasant,  14  Pet.  201,  £08,  10  L.  ed. 
41S,  422:  Magee  v.  Manhattan  L.  Ins.  Co. 
92  U.  S.  B3,  B8,  23  L.  ed.  090,  700;  Union 
Hut.  L.  Ins.  Co.  V.  Hantord,  143  U.  8.  187. 
IStT 
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StatMi,  1B4  U.  S.  227,  233,  41  L.  cd.  412,  *• 

«1S,  17  Sop.  Ct  Eep.  14!;  United  8Ut«  r.  F.  D.  LARABEE  uid  F.  S.  lArmber.  Ptrt- 

Fred,   IM   U.  8.   309,   310,   317,   46  L.   ed,  neri  In  Bnsin«i  under  the  Slyle  and  Finn 

1177,  1178,  1181,  22  Sup.  Ct.  Kep.  87S.  N.me  of  the  L»r»bee  Flour  Hilb  Com 

In  the  caM  of  ■  bond  given  under  a  stat-  ^  ^' 
nta  mch  u  the  kct  of  Februu;  28,  1S09, 

there  la  no  single  obligee  or  creditor.    The  i°^  8-  C.  Reporter-i  ed.  469-476.) 
•uretf   ia   charged   with   notice   thAt   he   is 

entering    into    what    is,    in    n    very   proper  Error  U>  atate  court  —  Federml  qaeatlon 

■cnM,  A  public  obligation,  and  one  that  will  —  correct  decision  below, 

be  relied   upon  by  persons  who  can  in   no  ^^■j*,*'"^  '"*"■  *?  *  ■*•**  ^""'^  '"» 

manner  control  the  conduct  of  the  nominal  *''.«J^5'*'  Supreme  Court  wUI  not  be  d.V 

, ,. _.  „  ,,.  _„„,^  ,„  _v™.  *i.     1..  miraed  for  want  of  jurisdiction  beotnae  tht 

obligee,  .nd  »'th  respect  to  whom  the  lat-  p^^„,  ^^,^^  ^^^^^  ,^       ,^              ^ 

ter  is  a  mere  [4:58]  trustee,  and  therefore  in-  the    *Ute    court    were    co^wtly    ^ded. 

capable,  upon  general  principles  of  equity,  of  where   the   correctness   of  such    decision   i« 

Inrtering  away,  for  its  own  benefit  or  con-  not  so  obvious  as  to, render  frivolous  thi' 

venience,  the  rights  of  the  beneflciaries.    In  contentions  respecting  such  Federal  lighta. 

the  light  of  the  sUtute,  the  surety  becomes  tFo'  other  j-.w^  »•  Appeal  and  Error,  low 

hound  for  the  performance  of  the  work  by  r^„^i    ^onrta    -    state    re«.Utlon    - 

the  principal  in  accordance  with  the  stipula-  .warding  fees  for  sttomeTa'  aerTlw 

tions  of  the  contract,  and  for  the  prompt  in  Federal  Supreme  Conrt. 

payment   of   the  sums    due   to    all   persona  2.  No  state  statute  can  empower  a  statp 

supplying  labor  and-  material  in  the  prose-  court,  when  aasessing  the  damages  reeovvr- 

cution  0*  the  work  provided  for  in  the  con-  •^^  ^7  f"*  Buccessful  plaintiff  in  mandamiu 

^g^  proceedings,  to  allow  a  sun  for  attorney! 

™,i    .          tj  i    it            li    J        V               i  '«*•    'oi*  services   rendered    in    the    Federal 

What  would  be  the  result  of  a  change  not  Supreme   Court  upon   a  writ  of  error  nn 

conUmplated    in   the    original    contract,   as  successfully    prosecuted    by    the    defendant, 

between  the  District  of  Columbia,  consent-  where  such  an  award  was  not  <mly  not  au- 

ing  to  the  change,  and  the  surety  company,  thoriied  by  the  Federal  laws,   but  was  in 

not   eoneentine   thereto,    is   a   question    not  conflict  with  the  setUed  rule  in  the  Federsl 

.   ,                  ,            ,.         i_.  1.  Supreme  Court, 

now  before  us.  and  respecting  which  we  ei-  ^/^^  ^^^^  ,^,   ^  ^^^^j,   T.  e.   8.  to  Di 

press    no    opinion.      But,    with    respect    to  ^eat  Sup.  Ct.  IMS.] 

obligations    incurred    by    the   contractor  to    

laborers  and  materialmen,  at  least,  so  far  NoTK.-On  the  generjj   aubjert   of  writ. 

..    .     ,  ,             .         i     .   ,                      .-  J  ™  «"^«  ^ro™  the  United   States  Supreme 

as  their   Ubor   and  materiaU   are  supplied  Court  to  aUte  court»^-aee  notes  to  Martin 

in   accordance   with    the    original    contract,  y.  Hunter,  4  L.  ed.  U,  S.  87;    Hamblin  v, 

it   la   obvious,    we   think,    thst   a    construe-  Western  Land  Co,  37  L.  ed.  U.  S.  267;  lU 

tion  which  would  discharge  the  surety  be-  Buchanan,  39  L.  ed.  U.  B.  884;  and  Kiplej 

cause  of  any  change  to  which  the  laboreia  '■  """"i''  *2  ?;■  f?"  J?"  ^-  ^S^' 

and   materialmen   were  not  parties  would  J^J't'L^^}'^^'^f'^°t^L'*^\'^^ 

,,,,          .......fi.,.  **°   «  brought  up  for   review   in  the  8n- 

defeat   the    principal   object   that   Congress  prem^  Court  of  the  United  SUtea  by  writ 

had  in  view  in  enacting  the  statute.     If  the  of  error  to  those  courts — see  note  to  Apei 

change  were  so  great  as  to  amount  to  an  Trausp.  Co.  v.  Qarbade,  62  L.R.A.  B13. 

abandonment  of  the  contract  and  the  sub-  0=    '"O"    ""I    "''«''    questions    must    be 

atitution   of   a   subsUnttally   different   one,  «'•=*  »nd  decided  in  a  sUte  court  in  order 

...                             ,.11.            J    _  to  make  a  case  for  a  writ  of  error  from  the 

so  that  persons  supplyii^  bbor  and  ma-  supreme  Court  of  the  United   SUt«a-te» 

teriala   would   necessarily   be  charged   with  noU  to  Mutual  L.  Ins.  Co.  t.  UeQrew,  S3 

notice   of   such    abandonment,   a   different  LJELA.  33. 

queation  would  be  presented.     But,  in  the  On  the  practice  and  procedure  nveming 

case  of  such  a  change  as  was  here  made,—  the  transfer   of  causes  to  the  Foetal  Sa- 

a  mere  change  of  position  and   location  of  J^'^°„t^'*^W 

the  building,  without  affecting  ita  general  oa, 

character:  involving  changes  in  grading,  hut  On   validity   of   statutory   provision   for 

having  nothing  to  do  with  the  furnishing  attorneys'  fees — see  note  to  Builders'  Supply 

of  the  materials  upon  which  the  action  ia  Depot  v.  O'Connor,  17  L.R.A.(N.S.)  010. 

baaad, — it    aeema    to    ns    that    the    reapon-  ^    unconstitutional    inequality    or    dia 

aibillty   of  the   surety  to  the   materialman  "rimination  in  statutes  allowing  attorney.- 

i_.  „„.-,^^  fees— see  notes  to  Farmers'  ft  M.  Ina.  Co. 

remains  unaflerted.  t.  Dobney,  47  L.  «i.  U.  8.  824.  and  Loni.- 

The  question   certified   will   be  answered  rlUe  Safety  Vault  A  T.  Co.  v.  Louisville  t 

tn  the  negative.  K.  S.  Co.  14  I_R.A.  686. 

ists  as4  V.  6- 
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UISSOL'BI  F.  R.  CO.  v.  LABABEE. 


3.  The  ftltow&nee  of  ft  writ  of  error  Kith 
■□peraedeaB  from  the  Federal  Supreme  Court 
to  reviev  a  judgment  ot  a  state  court 
■warding  a  writ  of  moiidaniuB  doe*  not  pre- 
dude  the  itats  court,  after  Its  judgment 
hiu  been  affirmed  b^  the  Federal  Supreme 
Court,  from  ■■■fiing,  under  the  author- 
itj  of  Kan.  Oen.  SUt.  1909,  |  6310,  m 
part    of    the    damaf[ea    recoverable    b;    the 

Slaiotiff,  the  latt*^*  butineu  lotaee  luf- 
>Ted  during  the  pendency  of  the  proceed- 
ingt  in  the  Federal  Supreme  Court  bj  rea- 
wn  of  defendant's  refusal  to  obejr  the 
command  of  the  mandamua. 


Election  of  r«niediea  —  choice  —  kctlon 
on  anperaedens  bond  or  nnder  general 
law. 

4.  The  right,  if  any,  to  aue  on  the  Buper- 
•edeaa  bono  given  on  a  writ  of  error  from 
the  Federal  Supreme  Court  to  review  a 
Judgment  of  a  itate  court  awarding  a  writ 
of  mandamus,  to  recover  for  fauainesi  losses 
sustained  during  the  pendency  of  the  pro- 
ceeding! in  the  Federal  Supreme  Court  t^ 
^defendant's  refusal  to  obey  the  command 
of  the  mandamus,  does  not  imply  an  ex- 
clusion of  the  right  to  sue  under  the  gen- 
eral law  to  recover  such  damage*,  if  such 
an  election  should  be  made. 
I  For  oilier    rasea.    see    Etcctlop    of    Remedies, 

IIL.  Id  Dlge«  Bup.  Ct  1B08.] 
Constltntlonsl   law  —  eqnal   protection 

of  tbo  laws  —  attorneys'  fees  to  anc- 

cesslal  plalntlB  In  mandamuB. 

6.  Damages  for  attorneys'  fees  for  services 
rendered  to  the  auceesslul  plaintiff  in  a 
state  court  in  mandamus  proceedings  may 
be  awarded  under  the  authority  of  Kan. 
Oen.  SUt.  J90B,  S  6319,  without  denying 
to  the  defendant  the  equal  protection  ot 
the  laws,  contrary  to  U.  S.  Const.,  14th 
.Amend.,  although  no  reciprocal  right  in 
case  of  BUcccBs  is  given  to  defendant,  and 
no  such  right  is  given  to  litigants  gencral- 


Aifucd  Decemfier  15  and  16,  1913.    Decided 
June  22,  1914. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
awarding  damages  to  the  Bucoesaful  plain- 
tiff in  mandamus  proceedings.  Reverwd 
and  remanded  for  further  proceedings. 

See  same  ease  below,  86  Kan.  214,  116 
Pae.  901. 

Statonent  by  Mr.  Chief  Justice  Wlilte: 
A  dispute  as  to  a  small  eharge  for  de- 
nmrrage  having  ariaen  between  the  Mis- 
•onri  Paeiflc  Railway  Company  and  [460] 
tbo  lArabee  Flour  Hills  Company,  the  ralt- 
•8  L.  e<l. 


way  company,  to  enforce  payment,  suspend- 
ed the  rendering  of  a  certain  class  of 
svitchii^  service  which  it  had  previoualv 
regularly  performed  for  the  mills  company. 
The  latter,  on  September  16th,  1906,  com- 
menced in  the  supreme  court  of  Kansas 
mandamus  proceedings  to  compel  the  con- 
tinuance of  the  service.  -  After  a  response 
to  on  alternative  rule  and  a  hearing  on  tin- 
8th  of  December,  1006,  the  court  granted  a 
peremptory  mandamus.  74  Kan.  808,  88 
Pnc.  72.  At  the  close  ot  the  opinion  there 
was  the  following  memorandum: 

"The  court  has  authority  to  render  judg- 
ment in  favor  of  the  plaintiff  for  any  dam- 
age it  has  susUined.  Uen.  Stat.  1901,  g 
6193.  The  plaintiff  Is  given  ten  daya  in 
which  to  file  a  claim  tor  damages,  stating 
separately  the  character  and  amount  of 
each  item.  The  defendant  is  given  ten  days 
after  notice  ot  the  flling  ot  the  claim  in 
which  to  except  to  any  items  which  it  may 
deem  not  recoverable.  The  court  will  then 
pass  upon  the  exceptions  if  any  be  taken, 
and  make  orders  respecting  a  hearing." 

Some  days  thereafter  a  claim  of  dam- 
ages was  filed  enumerating  fifteen  item*. 
Tlie  first  eight  concerned  variooa  business 
losses  alleged  to  have  been  occasioned  hy 
the  Buspenfiun  of  the  service,  such  as  de- 
crease in  the  output  of  the  mill,  increased 
cost  of  hauling,  etc.,  etc.  Four  of  -.hu 
claims  on  these  subjects  aggregated  (4.- 
90TJ9,  and  f-mr  stated  no  amount,  but  TC- 
s«rved  the  right  to  make  a  future  claim 
for  lasses  in  case  the  litigation  should  bv 
prolonged  and  the  resumption  of  the  serv- 
ice postponed.  The  remaining  six  itcmx, 
with  one  exception,  related  to  small  ex- 
penses alleged  to  have  been  incurred  In  thi' 
mandamus  suit.  One  of  them,  however,  tlic 
fourteenth,  made  a  charge  of  (2.1100  "ti> 
cosh  paid  and  plaintiff's  agreement  to  pay 
Waters  &  Waters  attorneys'  fees  in  thi* 
case."  The  fifteenth  item  reserved  the  right 
to  make  a  charge  for  future  [461]*  l^ai 
services  "if  this  case  is  taken  to  the  Supreme 
Court  of  the  United  States  whatever  sueli 
services  may  be  worth."  A  few  days  after 
this  claim  was  filed,  on  December  e4th,  1906, 
a  writ  of  error  wsa  issued  from  this  court  to 
the  judgment  In  mandamus,  and  a  bond  to 
operate  as  a  supersedeas  was  approved. 
About  two  years  thereafter,  on  January 
11th,  1909,  the  case  was  decided  in  this 
court  apd  the  judgment  below  was  affirmed. 
811  U.  S.  612,  G8  L.  ed.  3l!b,  29  Sup.  Ct. 
Rep.  214. 

After  the  mandate  went  down,  leave  was 
given  to  file  an  amended  claim  tor  dam- 
ages, and  on  the  same  day  a  commissioner 
was  appointed  to  hear  the  testimony  con- 
cerning it  and  report.  The  amended  claim 
was  filed.  It  waa  divided  into -three  gen- 
,-.  I      lit* 
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SUPBEME  OOUST  OF  THE  UNITED  STATES. 


eiml  eluH*  i  first,  dtunagr*  aM«ited  to  liKva 
mriMn  from  Iom  o(  buiinsw,  etc.i  Ncond, 
dundgas  claimed .  M  tbe  rcanlt  of  tba  ec- 
pcnscB  and  ontlAf  lor  the  suit;  third,  cost 
ioeurred  or  anticipated,  occasioned  bj  the 
hearing  of  the  claim.  The  first,  that  is, 
the  bnsineu  losses,  was  cmbrseed  in  sep- 
arate itetns  Bubstsntiallf  following  the  or- 
der of  the  original  claim;  that  is,  it  was 
baaed  on  alleged  loss  of  output,  increased 
cost  of  operation,  eta,  etc.  The  amounts 
of  many  o(  these  items  were  larger,  as  they 
covered  the  time  from  the  discontinuance 
of  tbe  service  up  to  the  filing  of  the  amend- 
ed claim.  The  sggr^ate  of  the  claim  was 
«18,021.«>,  as  compared  with  94,907^9, 
made  at-  the  time  of  the  first  claiBb  The 
Beeond,  the  expenses  of  the  suit,  was  greatly 
changed.  Leaving  ont  two  iasignificajt 
items,  as  amended  the  claim  was  in  sub- 
stance as  follows: 

Tbe  claim  for  92,&00  paid  or 
to  he  paid  to  Waters  *  Waten 
for  personal  services  was 
changed  to  read,  "For  the  rea- 
sonable value  of  the  servieee  of 
Waters  k  Waters  to  bring  this 
action  and  to  attend  to  the 
•ame  in  the  supreme  court  of 
the  sUte  of  Kansas,  the  sum  of  t  2,SO0.0O 

[4«8]  "Tenth.  For  the  rea- 
sonable value  of  the  services  of 
Waters  k  Waters  in  this  case  in 
tbe  Snprone  Court  of  the  Unit- 
ed SUtes,  the  sum  of 40,000.00 

"Eleventh.  For  cash  paid  ont 
for  printed  briefs  in  the  state 
and  United  States  Supreme 
Court,  the  sum  of   103.S0 

Twelfth.  For  the  reasonable 
value  of  the  professional  serv- 
ices of  John  F.  Bwitcer,  attor- 
ney at  law,  employed  to  assist 
Waters  ft  Waters  in  tbe  Su- 
preme .  Court  of  the  United 
States,  the  plaintiff,  in  the  best 
judgment  of  the  partners  eom- 
poaing  said  firm,  deeming  it 
necessary,  after  considering  the 
momentous  and  far-reaching 
controversy  made,  urged,  and 
argued  in  the  Supreme  Court 
of  the  United  States,  and  which 
eontroversjr  it  eoutd  not  avoid, 
the  sum  of   3,000.00 

"Thirteenth.  For  the  reason- 
able value  of  the  professional 
services  of  tbe  firm  of  Bossing- 
ton  ft  Smith,  attomeya  at  law, 
also  employed  to  present  the 
case  of  the  plaintiff  in  the  Su- 
preme Court  of  the  United 
States,  the  plaintiff.  In  the  best 
judgment- of  tbe  partner!  cwn- 


posing  said  firm,  deeming  it 
Dccesaary,  after  oonsidering  the 
momentous  and  far-reaehing 
controversy  made,  urged,  and 
contended  for  In  the  Sapreme 
Court  of  the  United  States, 
and  which  contrnveray  it  coold 
not  avoid,  the  sum  of 

"Fourteenth.  For  Ute  railroad 
fare,  hotel  bills,  and  ressoiMble 
expenses  of  W.  H,  Roaaington 
and  J.  8.  Waters  in  attending 
on  the  United  States  Supreme 
Court  in  April,  190S,  the  sum 
of  tSOO'  each,  and  making  a 
tatal   of    

[4S3]  'Tifteenth.  For  the 
railroad  fare,  hotel  bills,  and 
reaaonnble  expenses  of  Charles 
Blood  Smith  and  J.  O.  Waters 
in  attoiding  on  the  Supreme 
Conit  in  October,  lOOS,  tfae  nun 


«0:M 
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"Sixteenth.  For  the  coeta 
due  the  plaintiff  in  the  Su- 
preme Court  of  the  United 
States,  the  sum  of   

The  ITth,  18th,  and  IBth  itons  embraeed 
■mall  items  of  traveling  and  otber  ei- 
pcnsee  of  the  parties  and  some  of  their 
attorneys.  In  the  items  of  court  expenses 
the  difference  between  the  original  claim 
was  substantially  this:  that  the  elaim  had 
grown  from  about  C2,S00  tor  attorneys' 
fees  in  the  stata  court  when  the  original 
claim  in  damages  was  filed  to  a  nun  in  es- 
cese  of  $7fi,000,  all  of  which  Inereaae  le- 
snlted  from  charges  made  for  professional 
servlees  rendered  in  this  court  in  eonnec- 
tion  with  the  trial  of  the  ease.  Tlie  re- 
maining items  of  the  third  clasa  related 
to  expenses  incurred  under  the  refercBM 
to  tlie  commissioner  before  whom  the  cast 
was  pending,  with  a  reservation  of  the 
right  to  make  future  charges  for  ench  par- 
pose  when  the  reference  was  completed. 

The  railway  company  objected  to  the  va- 
rious items  in  tbe  amended  claim  as  (61- 
lews:  To  thoae  covering  the  bnsiDess 
losses,  decrease  of  output,  increased  a.- 
penses,  etc.,  etc.,  besides  denying  that  'he 
suit  was  the  proximate  cause  of  the  loMa 
repreaented  by  the  alleged  claims,  and  as- 
serting their  speculative  natnrc,  it  was 
speeialiy  charged  that  in  ao  far  as  tbe? 
included  items  ariaiug  after  the  allowaoce 
of  the  writ  of  error  from  this  court  and  tk 
giving  of  the  lupersedeas  bond,  they  wera 
not  within  the  cognisance  of  the  court,  bat 
were  matters  alone  of  Federal  cnnpetencj 
within  the  jnrisiUction  of  this  court.  8s 
far  as  the  elalms  for  allaged  outlay  tmi 
expenses  including  attorneys'  feca  ia  tkt 
Uata  court  were  eoneemed,  it  waa  aUtgeJ 
«S4  V.  & 
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tlwt  then   wu   no   right  to  recorer   tham  what  he  conceived  to  be  the  fact*  uid  the 

beeanee   [464]   the   onir   KutboTity   under  Uw  of  the  cue.    On  the  Bubject  of  the  vari- 

whic^i  they  cCuld  be  allowed  waa.  a  atatnte  oiu  elaima  made  for  the  allowance  of  dam- 

of  the  atato  of  Kanaas  relating  to  mandamn*  agea  for  a  charge  of   feea  for  profeaiioiial 

proceedinga,  and  that  euch  atatute,  aa  con-  aervieca  tendered  in  the  Supreme  Court  of 

■trued  by  the  oonrt  of  laat  reaort  of  the  .the  United  Statea,  the  commiasioser  made 

■tate,   waa   repugnant  to  the  due   proceaa  the  following  ataUmcnt: 

and   equal   protection   clansee  of   the  Mth  "I  And  that  no  agreement  haa  ever  been 

Amendment  because,   under   such    conatruc-  bad  between  the  mill  company  and  any  of 

tion,  a  right  waa  given  by  the  atatuto  to  the  attorney*   aa  to  the  amount  of  their 

a  plaiiltiB  in  mandamUa  to  recover  attor-  compensation;  that  neither  of  the  attomeya 

neys"  (eel  aa  damagee,  while  no  reciprocal  baa   at  any  time  entered  on  hia  booka  a 

right    in   case   of    auccesa    waa   given    to    a  charge  againat  the  mill  company  for  aerv> 

defendant,  and  no  aueh  right  waa  given  to  icea  rendered;  nor  have  they  informed  the 

titiganta  generally.     Coming  to  the  alleged  mill   company   of   the   amount   intended   to 

right  to   recover  attorneya'   fees  for   aerv-  be  eharged;   nor  have  tbey  determined  in 

Ices  rendered  on  the. writ  of  error  in  tbia  their  own  minda  any  definite  amount  in- 

court  and  the  other  itenu,  auch  aa  briefa,  tended  to  be  charged. 

traveling  expenses,  hotel  bills,  etc.,  etc.,  it  "I  find  that  the  attomeya  will  clum  tbe 

waa  expressly  chargod  that  under  the  stat-  („]|    unonnt,    and    will    accept    whatever 

utes  M  tbe  United  Statea  the  effe-t  of  the  tmwmt   that  ahall  be   det«rmlncd   by  this 


writ  of  error  from  tbia  conrt  and  tbe  anper- 


conrt  In  tbia  proceeding  to  be  a  reasonable 


aedeaa  waa  to  deprive  the  atato  court  of  all  eompeuaation  for  their  service,  in  the  « 

authority    over   anch   expenaea,   and    that.  ^^  ^„^^  ^,      ^  of  tbe  damages, 

moreover,   "under  aocb  sUtutoa   and   law.  „j  (^^her  find  that  it  ia  mutually  under- 

of   the   United    EUtea,    tbia    court    haa    no  .t^^  between   the   mill   company    aod   tbe 

poweiv   authority,   or   jurisdiction   to   con-  attomeya  named,  that  whatever  amount  la 

aider  the  claim  and  demand  for  damagea  r^^vered  In  this  proceeding  on  account  of 

oit  account  of   attorneys'  fees  for   services  ,^  „j  expenses  of  counsel  will  be  paid 

rendered  in  such  proceedings  in  error  from  by  the  mill  company  to   and  accepted  by 

the  Supreme  Court  of  the  United  States  to  the   attoroayi    ■•   •   '""   discharge   of  tbe 

the  supreme  court  of  EaDsaa;  and  for  the  liability  to  them." 

further  reason  that,  if  the  said  plaintifTs  jj^,  conclusion  of  the  com^isaioner  aa 

were  entitled  to  any  damages,  their  appli-  ^^  y,,  amounU  to  be  aUowed  aa  damagea 


cation  tberefdr  should  be  made  to  the  Su- 


under  the  three  classes  of  claims  were  i 


prcone  Court  of  the  United  States,  or  in  foUowi 

aa  independent  proceeding  brought  on  tbe  [460]  Aa  to  tbe  first  class,  he 

•operaedeaa  bond  ao  approved  and  allowed  leduced  tbe  elaim  for  buaineaa 

•a   a    supersedeas    by   the    chief    justice   of  hMMS,    increased    expenses,    etc., 

thia  stato     ...     and  because,  further,  to    etc,   from   118,981.90  to    $  5,6fiB.M 

allow  auch  claim  would  be  violative  of  the  As  to  the  amount  claimed  as 

Constitution  of  the  United  States,  aod  es-  due  because  of  tbe  professional 

pecially     the     14th     Amendment    thereof,  services  of  Waters  k  Waters  in 

which  prohibits  any  atata  from  denying  to  the  atate  court,  the  sum  claimed 

any  person,   company,   or   corporation   tbe    *••  allowed  in  full   ifiOOM 

equal  protection  of  the  laws,  and  prevenU  Aa   to  the   Itoms   for   profea- 

any  state  from  depriving  any  person,  com-  •'<»°*1  M"icea   rendered   in   the 

p«.y,  or  corporation  of  its  property  with-  Supreme    Court    of    the    United 

out  due  proccs  of  Uw;      .     .   "    iad  b^  ^>»»"'  "<'Y"^  '"^'  '''"',«**- 

cause  of  such  judiciary  act   (of  the  United  *^  r.T™*?'                        ""     „  .<»«. 

State.)     ...     ,  thU  couri  [466]  I.  de.  "*?,"*, '"ir  *v  J.'    V  '    ^  Vl,-    ^         '  ""^ 

prived  of  all  jurisdiction  to  consider  or  de-  ^^^%   ""   third    das.   three 

;___,                '      .            .._    -      ,          ,      ,  small  itcma  were  allowed  relat- 

ttrmine  any  such  quest  on   ft  element  of  i„g  to  the  expense,  of  the  parties 

damage  ma  proceeding  of  tbia  kind;  aod  be-  la'sanaat   ud   concerning  the 

caiue.  further,  the  Supreme  Court  of  the  reference  to  tbe  commissioner  ..         >76.00 

United  States,  in  amrming  Me  judgment  of  

thla  conrt   .   ,   .   allowed  to  said  plaintiffs,  Total  120,014.10 

on  account  of  attorneys'  feea,  the  aum  of  Both  partiM  excepted  to  tbe  report  of 
920,  and  aaseased  tbe  same  against  the  the  eonunlMicner  on  various  grounds,  and 
said  defendant.  .  >  ."  after  a  hearing  the  supreme  oourt  ana- 
After  proof  and  bearing  the  conunlaalon-  tainad  his  actios  and  afflrsMd  hi.  r^ort 
cr  made  an  elaborate  report  rtatlng  folly  S6  Zmo.  214,  IIS  Fac  Ml. 

"'"'•  ■    o,„.,Gooslc  "" 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbh, 


Mr.  Balte  P.  Wa(c«ner  argued  the 
cante  and  filed  »  brief  for  plaintiff  in  error: 

Hie  court,  in  this  case,  is  not  obliged  to 
reason  from  the  probable  to  tbe  actual, 
and  pau  upon  the  Talidltjr  of  thta  •tatiite, 
"aa  tried  merelj  bj  the  opportuaitin  which 
.it*  terms  afford  of  aneqnal  and  nnjoat 
diBcrimination"  in  iti  administration.  Tbla 
««se  preaente  the  statute  in  actual  opera- 
tion, and  the  facta  disclosed  bj  the  record 
catablish  an  adminiitration  not  only  direct- 
ed exclusivelj  against  a  particular  class, 
but  against  a  particular  partj  litigant, 
such  "as  to  warrant  and  require  the  con- 
clusion" that,  whatever  may  haTC  been  the 
intent  of  the  I^slature  in  enacting  thit 
statute,  its  application  in  this  case  wa* 
so  unequal  and  oppressive  as  to  amount  to 
a  practical  denial  by  the  state  of  the 
egnal  protection   of  the   laws. 

Ylck  Wo  V.  Hoplcins,  IIB  U.  S.  3T3, 
L.  rd.  22T,  6  Sup.  Ct.  Rep.  10a4 ;  Atldnson 
V.  Woodmansee,  88  Kan.  71,  64  L.R.A.  326, 
74  Pac.  640;  Gulf,  C.  k  8.  F.  R.  Co.  v. 
Ellis,  IBS  U.  S.  153,  41  L.  ed.  SB7,  17 
Sup.  Ct  Rep.  255;  South  &  North  Ala.  R. 
Co.  T.  Morris,  65  Ala,  100;  Wilder  v.  Cbi 
cago  ft  W.  M.  R.  Co.  70  Mich.  384,  38 
K.  W.  269;  Oelrichs  v.  Spain  (Oelrichs  v. 
Williama)  16  Wall.  230,  231,  21  L.  ed.  45; 
Tullock  T.  Mulvane,  1S4  U.  S.  510,  GI2, 
40  L.  ed.  605,  806,  22  Sup.  Ct.  Rep,  372; 
Arcambel  v.  Wiseman,  3  Dall.  308,  ]  L.  ed. 
«13;  Day  v.  Woodworth.  13  How.  370.  372, 
14  L.  ed.  184,  18S;  Tcese  v.  Huntingdon, 
23  How.  2,  16  L.  ed.  479;  The  Baltimore, 
8  Wall.  377,  10  L.  ed.  483. 

Tlie  action  of  the  mill  company  wsa  for 
tbe  purpose  of  enforcing  a  private  right, — 
a  "self-imposed  duty  by  the  voluntary  un 
dertaking  of  the  Pacific  Company  itself,' 
The  action  nas  in  no  sense  one  to  enforce 
the  police  power  of  the  state,  or  a  police 
regulation  of  any  kind,  as  in  cases  like — 

Atchison,  T.  k  S.  F.  R,  Co.  v.  Matthews, 
58  Kan.  447,  49  Pac.  602,  3  Am.  Ncg.  Rep. 
27,  affirmed  in  174  U.  S.  00,  43  L.  ed. 
009,  19  Sup.  Ct.  Rep.  800;  British  Ameri- 
ca Assur.  Co.  V.  Bradford,  60  Kan.  82,  55 
Pac.  335;  Fidelity  Mut.  Life  Asso.  v.  Met- 
tier,  165  U.  S.  308,  46  L.  ed.  B22,  22  Sup. 
Ct.  Rep.  662. 

Whenever  attorneys'  fees  have  been  sus- 
tained hy  the  supreme  court  of  Kansas, 
the  same  have  been  allowed  as  a  penalty. 

Kansas  P,  R.  Co.  v.  Mower,  16  Kan.  673: 
Winstead  v.  Hulme,  32  Kan.  974,  4  Pac. 
904;  Doom  V.  Curran,  52  Kan.  300,  34 
Pac.  1118. 

The  case  at  bar  most  forcibly  illustrstes 
the  injustice  of  the  law.  Not  only  is  tlie 
railway  company  adjudged  to  pay  (2,600 
to  the  mill  company's  attorneys,  for  alleged 
services  in  the  state  court,  but  over  911,000 
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to  the  mill  company's  attorneys  for  alleged 
services  in  this  court,  as  a  penalty  and  pna- 
ishment  for  exercising  »  right  given  and 
guaranteed  to  it  by  the  Conatitutioa  of 
the  United  States,  and  the  judlciair  act 
of  Congress  under  which  it  aonght,  by  writ 
of  error,  to  review  in  this  conrt  wliat  it 
believed  to  be  an  erroneous  jndgmcnt  d 
the  state  court. 

Lafferty  v.  Chicago  ft  W.  M.  R.  Col  Tl 
Mich.  35,  38  N.  W.  mO;  St.  Louis,  L  U. 

6  B.  R.  Co.  v.  Williama,  40  Ari^  402,  S  8. 
W.  883;  Jollitfe  v.  Brown,  14  Waah.  Ut, 
S3  Am.  St.  Rep.  BBS,  44  Pac.  149;  Qrand 
Rapids  Chair  Co.  v.  Runnels,  77  Hick.  104, 
43  N.  W.  1000;  Atchison  A  N.  R.  Co.  v. 
Baty,  «  Neb.  37,  29  Am.  Rep.  356;  Millett 
v.  People,  117  111.  204,  57  Am.  Bep.  BOS, 

7  N.  E.  631 ;  Frorer  v.  People,  141  IIL  171, 
16  L.R.A.  492,  31  N.  E.  305 ;  Durfcee  v. 
JanesriUe,  28  Wis.  404,  0  Am.  Bep.  500; 
Janesville  v.  Carpenter,  77  Wis.  288,  8 
L.R.A.  bob',  20  Am.  St.  Rep.  123,  4S  M.  W. 
128. 

Can  it  be  that,  under  the  14th  AB«nd- 
ment  to  the  Constitution  of  the  United 
States,  justice  is  "to  be  sold  or  denied  hj 
the  exaction  of  a  pecuniary  eonaidentwa 
for  its  enjoyment  from  one,  when  it  is 
given  freely  and  openba&ded  to  another, 
without  money  and  without  prieeT"  Such 
discrimination  is  repudiated  by  many,  if  not 
all,  the  states  of  the  Union. 

Howell  V.  Scoggini,  4S  Cal.  355;  KaVc 
V.  Watermen,  40  Cal.  224;  Jacobson  v.  Poin- 
dexter,  42  Ark.  07;  Goodbar  t.  Lindaley,  51 
Ark.  3S2,  14  Am.  St.  Rep.  54,  11  8.  W. 
577;  Clarke  Bros.  v.  Wolfe,  116  Oa.  321), 
41  S.  E.  681 ;  Bull  v.  Keenan,  100  Iowa,  144. 
60  N.  W.  433;  Dorrii  v.  Miller,  105  Iowa. 
568,  75  N.  W.  482;  Boardman  v.  Marsball- 
town  Grocery  Co.  lOS  Iowa,  451,  75  N. 
W.  343;  Eatman  v.  New  Orleans  P.  R.  0& 
.15  La.  Ann.  1018;  Barnard  v.  Poor,  11 
Pick.  376;  Henry  v.  Davis,  ISS  Hsm.  34«; 
Gates  V.  Toledo,  57  Ohio  St.  105,  4B  S. 
E.  500;  Haverstick  v.  Erie  Oss  Co.  £0  Fa. 
254;  Earl  V.  Tupper,  45  Vt.  287:  Burmss 
V.  Mines,  04  Va.  414,'  20  8.  E.  875;  Fair- 
banks V.  Witter,  18  Wis.  286,  88  Am.  Dee. 
765;  Washbume  v.  Burke,  84  III  App.  SiM; 
Knefel  v.  Ahem,  67  111.  App.  500;  Heiaen- 
baeker  v.  Society  Concordisi,  71  Conn.  S7S, 
71  Am.  St. -Rep.  213,  42  Atl.  07;  Uasoa 
V.  Hawes,  62  Conn.  12,  52  Am.  Rep.  552; 
Kelly  V.  Rogers,  21  Minn.  147;  Speneer 
V.  Murphy,  B  Colo.  App.  453,  41  Pac.  841; 
McKeniie  v.  Mitchell,  123  Ga.  72,  51  S.  E 
34;  White  River,  L.  ft  W.  R.  Co.  v.  Stir 
Ranch  ft  Land  Co.  77  Ark.  137,  01  H.  W.  14; 
Winkler  v.  Roeder,  23  Neb.  706,  8  Am.  8t. 
Rep.  165,  37  N.  W.  807;  Doom  v.  Cnrras, 
52  Kan.  361,  34  Pac.  1118;  Hattlage  v. 
New  York  Bter.  R.  Co.  44  N.  Y.  8.  B.  289, 


^..Goo^'-"- 


uu. 


lOSSOURI  P.  R.  CO.  T.  LABABEE. 


17  N.  Y.  Supp.  537;  Bishop  t.  Hendrick, 
88  Hun,  323,  31  N.  Y.  Supp.  60Z,  146  N. 
Y.  3S8,  42  N.  E.  64Z;  Cluon  t.  Numu 
Ferry  Co.  20  Miic.  315,  46  N.  Y.  Supp.  675. 

Tbe  aUte  court,  la  order  to  enlarge  th« 
adTkntages  of  the  mill  company  (the  plali 
tiff)  and  make  the  diacriminatioD  againat 
the  defendant  more  pronounced,  and  the 
penalty  more  burdeniome,  placed  a  con- 
struction upon  the  word  "damage,"  con- 
tained in  the  act  <KaD.  Oen.  Stat.  1901, 
i  SI03),  nniupported  by  either  reason  or 
authority. 

Colder  v.  Lund,  50  Neb.  869,  70  N.  W. 
370;  Morrla  v.  Grand  Ave.  R.  Co.  144  Ho. 
500,  4G  S.  W.   ITOi   Underbill  v.  Spencer, 

25  Kan.  71 ;  Chicago  v.  Honey,  10  UL  App. 
il35. 

Id  allowing  a  writ  of  error  from  thla 
court  to  the  highest  court  of  a  state,  and 
in  iaauiug  a  citation,  the  chief  justice  of 
that  court  docs  Imt  ererciic  an  antbority 
vested  by  Congreis  in  him  concurrently 
with  each  of  the  justices  of  this  court. 

Felix  T.  Schamweber,  125  U.  B.  69,  31  L. 
ed.  GRS,  B  Slip.  'Ct.  Rep,  759. 

It  ts  solely  for  the  Supreme  Court  of  the 
United  States  to  aay  whether  any  damages 
or  interest  (as  a  part  thereof)  are  to  be 
allowed  or  not  in  cases  of  affirmance. 

Arcambel  r.  Wiseman,  3  Dall.  306,  1  L. 
ed.  013;  Oclrichs  V.  Spain  ( Oelrichs  v.  Wll- 
lUma)  15  WrII.  230,  231,  21  L.  ed.  45; 
Boyce  v.  Grundy,  9  Pet.  276,  »  L.  ed.  127 ; 
Re  Washington  ft  G.  R.  Co.  140  U.  8.  06, 
97,  35  L.  ed.  341,  342,  11  Sup.  Ct.  Hep.  673. 

Tlie  bond  and  security  given  on  the  writ 
of  error  cannot  be  regarded  as  an  idle  cere- 
mony. It  was  designed  as  an  Indemnity 
to  the  defendant  in  error  should  the  plain- 
tiff fail  to  prosecute  with  effect  his  writ  of 

United  States  ex  rel.  Crawford  v.  Addi- 
•on,  22  How.  185,  16  L.  ed.  306. 

The  railway  company  cannot  get  into 
this  court  In  a  mandamus  case  on  equal 
terms   with    the    mill    company. 

Oelrichs  t.  Spain  (Oelrichs  v.  Williams) 
15  Wall.  230,  231,  21  L.  ed.  45. 

Property  cannot  be  taken  from  one  and 
gtren  to  another,  not  because  of  a  breach 
by  the  former  of  a  duty  to  the  latter,  or 
to  tbe  pnhlic,  but  because  of  the  lawful  ex- 
ercise of  an  undoubted  right. 

St.  Louis,  I.  M.  k  S.  R.  Co.  T.  Wynne,  224 
O.  8.  354.  56  L.  ed.  700.  42  L.H.A.(N.S.)  102, 
32  Sup.  Ct.  Rep.  493. 

After  the  acceptance  of  the  bond  for  tiie 
appeal,  and  the  docketing  o(  the  cause  In 
this  court,  the  jurisdiction  of  the  court 
beloiT  was  gone.  ■ 

Draper  r.  Davis.  102  U.  S.  3T0,  26  L.  ed. 
121;  Keyaer  v.   Farr,   109  U.  S.  866,  260, 

26  L.  ed.  1025,  1026. 
Bt  li.  ed. 


A  writ  of  error  has  tbe  effect  to  remnre 
the  record  into  the  court  granting  the  writ, 
and  whai  the  eonditiona  prescribed  in  $  23 
of  the  judiciary  act  are  complied  with,  the 
jurisdiction  of  the  subordinate  court  is  sus- 
pended until  the  cause  is  remanded  /rom 
the  appellate  court. 

SUughter-house  Cases,  10  Wall.  273,  19 
L.  ed.  S16. 

The  proceeding  in  error  instituted  In  thla 
court  by  the  Missouri  Paciftc  against  the 
mill  company  was  an  independent  proceed- 
ing, permitted  and  authorized  only  by  the 
judiciary  act  of  Congress. 

Felii  V.  Schamweber,  125  U.  8.  50,  31 
L.,ed.  ess,  S  Sup.  Ct.  Rep.  759;  Tulloct  v. 
Mulvane,  184  U.  S.  SIZ,  46  L.  ed.  666,  22 
Sup.  Ct.  Rep.  372;  Knox  v.  Knox,  12  N.  H. 
368;  Bchroeder  v.  Merchants'  ft  M.  Ina. 
Co.  104  III.  71;  International  Bank  v.  Jen- 
kins, 107  III.  291 ;  State  v.  Thomas,  76  Eau. 
450,  92  Pac.  557. 

This  court  has  power  to  adjudge  damages 
for  delay  on  appeals  as  well  as  writa  of 
error,  and  this  power  ia  not  confined  to 
mtmey  judgments. 

Gibhs  V.  Dielcma,  131  U.  8.  chcxxvi,  Appx. 
and  26  L.  ed.  177;  Whitney  v.  Cook,  131  U. 
S.  cxevii.  Appx.  and  26  L.  ed.  560. 

And  if,  npon  affirmance,  no  allowance  of 
interest  or  damages  is  made,  it  is  equiva- 
lent to  a  denial  of  any  interest  or  dama^; 
and  the  circuit  court,  in  carrying  into 
effect  the  decree  of  affirmance,  cannot  en- 
large the  amount  thereby  decreed,  but  is 
limited  to  the  mere  executi<Hi  of  the  decree 
in  the  terms  in  which  it  is  expressed. 

Re  Washington  ft  G.  R.  Co.  140  U.  8.  90, 
07,  36  L.  ed.  341,  342,  11  Sup.  a.  Rep.  673:' 
People's  Bank  t.  Mtv9.  Ins.  Co.  76  Fed. 
550;  Tyler  t.  Magwire.  17  WaH.  253.  21 
L.  ed.  676;  Gaines  v.  Rugg.  148  TJ.  S.  22A, 
37  L.  ed.  432,  13  Sup.  Ct.  Rep.  611 :  Re  San- 
ford  Fork  ft  Tool  (^.  160  U.  S.  247,  40 
L.  ed.  414,  16  Sup.  Ct.  Rep.  201 ;  Re  Potts. 
166  U.  S.  263,  41  L.  ed.  994.  IT  Sup.  Ct. 
Rep.  520;  Re  Blake,  175  U.  S.  114,  116,  44 
L.  ed.  04,  20  Sup.  Ct.  Rep.  42. 

The  action  of  the  court  below  was  with- 
out authorl^,  and  should  be  set  asidr  as 
absolutely  void.  It  was  nothing  short  of 
usurpation. 

Brenner  v.  Bigelow.  8  Kan.  407;  Brook- 
over  V.  Bsterly,  12  Kan.  162;  Newby  v. 
Myers,  44  Kan.  479,  24  Pac.  071 ;  Qilte  v. 
Emmona,  6S  Kan.  118,  62  Am.  St.  Rep.  60D, 
48  Pac.  669;  Reynolds  v.  Stockton,  140  U. 
S.  264,  35  L.  ed.  464,  11  Snp.  Ct.  Rep.  773. 

Messrs.  Charles  Blood  Bmltb  and 
Joaepb  O.  Waters  argued  tiie  cause,  and, 
with  Messrs.  John  G.  Watera  and  John  F. 
Switm,  filed  a  brief  for  defendants  In  error : 

Tbe  «t«tate  wil\  not  b«  said  to  offend 
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againat  the  «qakl  protectiOD  clftUMi  of  the 
■tate  Constitntion  or  the  Inhibition  of  kt- 
tide  li  of  the  Federal  Conititution  mcrc- 
iy  bi:cBiue  it  permits  a  recorery  of  Interest 
•nd  attorneys'  lees  by  the  shipper  if  he 
■nceeeda,  and  eecaree  no  such  right  to  the 
carrier  in  the  event  it  prevails  in  the  suit. 

Atlantic  Coast  Line  R.  Co.  v.  Coaehmmn, 
69  PU.  137,  62  So.  377,  SO  Ann.  Cas.  1047 ; 
Munn  T.  IllinoU,  94  U.  S.  113,  24  L.  ed.  77 1 
Chicago,  B.  &  Q.  R.  Co.  t.  Illinois,  2(10  U. 
S.  G61,  GO  L.  ed.  698,  20  Sup.  Ct.  Rep.  341, 
4  Ann.  Cas.  1176;  Lake  Shore  t  H.  S.  R. 
Co.  V.  Ohio,  173  U.  8.  2SG,  43  L.  ed.  702, 
10  Sup.  Ct.  Rep.  406;  Atchison,  T.  k  S.  F. 
R.  Co.  T.  Mattbem,  174  U.  S.  96,  43  L.  ed. 
900,  19  Bnp.  Ct.  Rep.  SOS;  Miiwuri  P. 
Tl.  Co.  V.  Bumes,  116  U.  S.  612,  29  L.  ed. 
403,  C  Sup.  Ct.  Rep.  110;  Berbier  v.  Can- 
ael^,  113  U.  S.  27,  28  L.  ed.  923,  6  Sup. 
Ct.  Rep.  367;  Merchants'  Life  Asso.  v. 
Yoakum,  30  C.  C.  A.  6a,  98  Fed.  267;  St. 
Loula,  I,  M.  *  S.  R.  Co.  v.  Paul.  173  V. 
8.  404,  43  L.  ed.  740,  19  Sup.  Ot.  Rep.  4]Si 
CfaU,  C.  ft  S.  P.  R.  Co.  T.  Ellis,  105  U.  S. 
160,  168,  41  L.  ed.  0«6,  672,  17  Sup.  Ct.  Rep. 
2BS;  KingabuT7  t.  MiMonri,  K.  &  T.  R.  Co. 
166  Ho.  STO,  67  S.  W.  S47;  St.  Lonii  k 
8.  P.  R.  Co.  V.  Mathews,  166  U.  S.  1,  24, 
41  L.  ed.  611,  020,  17  Sup.  Ct.  Rep.  243; 
Olcott  T.  Fond  da  I«c  County,  IS  WalL 
639,  21  L.  ed.  380;  Seaboard  Air  Line  R. 
Co.  T.  Seegere,  20T  V.  8.  73,  78,  62  L.  ed. 
108,  110,  28  Sup.  Ct.  Rep.  28. 

Tbe  railway  company  has  had  iU  day  in 
.  court,  and  it  cannot  prevail  on  the  as- 
sertion that  its  property  hsa  been  taken 
without  due  process  of  law. 

Iowa  C.  R.  Co.  V.  Iowa,  100  U.  S.  389,  40 
L.  ed.  467,  10  Sup.  Ct.  Rep.  344;  Walker 
T.  Sauvinet,  92  U.  S.  90,  23  L.  ed.  078;  Head 
V.  Amoekeag  Mfg.  Co.  113  U.  S.  9,  28  L. 
ed.  S89,  6  Sup.  Ct.  Rep.  441;  Central  Land 
Co.  V.  I.aidley,  160  U.  S.  103,  40  L.  ed.  01, 
16  Sup.  Ct,  Rep.  80;  Corry  v.  Campbell, 
164  U.  S.  629,  and  24  L.  ed.  926,  14  Sup. 
Ct.  Rep.  1183;  Davidson  v.  New  Orleans, 
90  U.  S.  07,  24  L.  ed.  016. 

The  law  bore  on  all  alike;  there  was  no 
exception  or  claaa.  All  who  were  wronged 
liad  the  same  recourse  to  it  and  all  who 
violated  it  were  dealt  with  alike;  under  like 
circumstances  and  under  similar  aituatiuns, 
there  was  no  class,  nor  divisions  into  claaa- 
cs;  there  were  no  special  persons  or  cor- 
porations on  whom  it  operated,  and  none 
were  exempted  from  its  provisions,  its  rem- 
edies, and  its  penalties. 

Walston  V.  Nevin.  128  U.  S.  679,  682.  32 
t..  ed.  644,  646.  9  Sup.  Ct  Rep.  192;  Bsr- 
bier  V.  Connolly,  113  U.  S.  27,  28  L,  ed. 
D23,  S  Sup.  Ct.  Rep.  367;  Soon  Hing  v. 
Crowley,  113  U.  S.  700,  28  L.  ed.  1147,  6 
Sup.  Ct  Rep.  730;  Hayes  t.  MisMnri,  120 
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U.  8.  68,  71,  72.  30  L.  ed.  678,  680.  7  Sop. 
Ct.  Rep.  3G0;  Fidelity  Hut  Life  Asm.  *. 
Hettler,  185  U.  8.  308,  327,  46  L<.  ed.  0SE2. 
933,  22  Sup.  Ct.  Rep.  662;  Jtdin  Huteock 
;Mut.  L.  Ins.  Co.  V.  Warren,  181  U.  S.  H, 
46  L.  ed.  75S,  21  Sup.  a.  Rep.  636;  Wa- 
ters-Pierce Oil  Co.  V.  Texas,  177  U.  S-  88, 
44  L.  ed.  867,  20  Sup.  Ct  Rep.  618. 

If  a  state  law  is  above  criticism  and  does 
not  infract  the  Constitution  and  laws  td 
the  United  States,  there  is  no  Federal  quea- 
tion  BS  to  how  it  was  considered,  eonstruied, 
or  spplied.  Of  course,  it  must  be  so  con- 
sidered, conetoued,  and  applied  in  good 
faith,  and  must  not  under  the  color  of  it* 
authority,  be  made  an  instrument  of  op- 
pression, or   inflict  unreasonable  exactions. 

Giles  V.  Little,  134  U.  S.  045,  33  L.  ed. 
1002,  10  Sup.  Ct.  Rep.  623;  Stryker  v. 
Qoodnow  (Stryker  t.  Crane)  123  U.  8.  627, 
31  L.  ed.  104,  8  Sup.  Ct  Rep.  203. 

The  act  is  a  valid  exercise  of  the  police 
power  vested  in  the  legislature  of  the  state 
of  Kansas. 

Cooley,  Const.  Law,  672;  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  023,  6  Bnp. 
Ct  Rep.  367;  Chicago,  B.  ft  Q.  R.  Co.  v. 
IllinoU,  200  U.  S.  601,  60  L.  ed.  696,  » 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1176;  Ung- 
ler  v.  Kansas,  123  U.  8.  623,  658,  6S0,  SI 
L.  ed.  206,  200,  210,  8  Sup.  Ct  Rep.  Z7S; 
Booth  V.  Illinois.  184  U.  S.  425,  46  L.  ed. 
029.  22  Sup.  Ct  Rep.  426;  Welch  v.  SWaaey, 
214  U.  S.  01,  63  L.  ed.  023,  29  Snp.  CL 
Rep.  607;  Powell  v.  Pennsylvania,  127  U. 
S.  678,  38  L.  ed.  263,  8  Sup.  Ct.  Rep.  t02, 
ISGT;  Hnnter  v.  Pittsburgh,  207  U.  S.  161, 
62  L.  ed.  161,  28  Sup.  Ct.  Rep.  40;  Forsyth 
V.  Hammond,  ISO  U.  S.  606,  41  L.  ed-  10B5, 
17  Sup.  Ct  Bep.  665;  Wilson  v.  North  Caro- 
lina, 169  V-  S.  680,  42  L.  ed.  806,  18  Sap. 
Ct  Rep.  435;  Oregon  v.  Hitchcock,  203  V.  S. 
60,  68,  60  L.  ed.  035,  OSS,  20  Sup.  Ct  Rep. 
668 ;  Pembina  Coneol.  Silver  Hin.  ft  MilL  Co. 
V.  Pennsylvania.  126  U.  8.  186,  31  L.  ed. 
662,  2  InUra.  Com.  Rep.  84,  8  Sup.  Ct  Rep. 
73T. 

When  a  railway  says  to  one  of  its  pa- 
trons, we  will  not  give  you  a  aerriee  over 
a  switch,  which  is  given  indiscriminately  to 
all  the  world  besidea,  the  infliction  ot  coats 
and  damages,  as  a  remedy  for  such  diso- 
bedience, is,  within  safe  grounds,  a  splai- 
did  exercise  of  the  police  power  by  the  states 

Bucher  v.  Cheshire  R.  Co.  126  U.  S.  666, 
31  L.  ed.  706,  8  Sup.  Ct.  Rep.  974;  Baeoa 
V.  NorthwesUrn  Mut-  L.  Ins.  Co.  131  U. 
S.  258,  33  L.  ed.  128.  9  Snp.  Ct  Rep.  787. 

A  fixed  and  received  construction  of  the 
statute  laws  of  the  several  states  in  their 
own  courts  makes,  in  fact,  a  part  of  tlte  stat- 
ute law  of  the  country,  however  we'  nsy 
doubt  the  propriety  of  that   constrvetlea. 

Shelby  V.  Guy,  11  Wheat  361,  M7,  <  L. 
It-I  U.  B. 
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«d.  «Ul,  4&7;  Bmndolph  t.  Quidniek  Go. 
(Je&eln  t.  Quldniek  Co.]  13B  TJ.  B.  467,  84 
L.  cd.  XOO,  10  Sap.  Ct.  Rep.  BBS. 

nM  poUoe  power  of  •  it«te  euibrftcea  iti 
HQWtaii  of  internal  regulation  bj  which  it 
ie  Boogfat  Hot  oBlj  to  preierre  the  public 
«rder  and  to  prerent  offenaea  against  the 
«tate,  bnt  also  to  establish  for  the  inter- 
'MUrte  of  citiiau  witk  dtiiens  those  rules 
■of  good  mannen  and  good  neighborhood 
which  are  calculated  to  prereat  a  conflict 
-of  rights,  and  to  iQsnre  to  each  the  unin- 
terrupted enjojment  of  his  own,  bo  far  as 
is  reasonably  consiateDt  with  a  like  enjoj- 
-ment  of  rights  bj  others. 

Cooler,  Const.  Law,  G7Z. 

Ur.  Chief  Justice  Wblte,  alter  making 
"the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

Both  befo^  the  commissioner  and  to  the 
■Murt  where  the  report  of  the  commisaioner 
was  acted  on  the  propositions  under  the  Cod- 
stitutian  and  laws  of  the  United  States 
upon  which  the  railway  company  relied  were 
pressed  and  overruled  and  the  rightful- 
seas  of  having  so  done  is  the  [467]  ques- 
tion here  for  decision.  But  first  we  notice 
a  motion  to  diBmiiia  for  want  of  jurisdic- 
tion. It  is  difficult  to  grasp  the  ground 
upon  which  it  rests.  In  one  aspect  it  would 
seem  to  assert  that  there  is  no  Jurisdic- 
tion because  the  Federal  rights  which  were 
passed  upon  below  were  correctly  decided. 
But  this  obviously  goes  to  the  merits.  In 
the  onlj  other  possible  aspect  it  would  seem 
that  tbe  motion  proceeds  upon  the  theory 
tbat  the  Federal  rights  which  were  decided 
below  were  so  obviously  rightly  decided 
that  the  contention  of  error  concerning 
them  is  too  frivolous  to  sustain  Jurisdic- 
tion,— a  view  which  is  supported  by  a 
atatement  in  the  argument  for  tbe  motion 
that  of  course  there  would  be  jurisdiction 
if  it  appeared  that  the  Judgment  below 
"under  the  color  and  sanctity  of  the  law 
inBleted  exceptional  and  unjust  exactions." 
But  taking  the  moat  favorable  view  for  the 
motion,  and  assuming  that  it  proceeds  upon 
tlic  only  ground  upon  which  it  can  posslMj 
be  aaid  to  rest,  that  is,  the  frivolonsness 
of  the  errors  relied  upon,  we  pass  from  its 
consideration,  since  upon  audi  hypothesis 
w«  think,  on  the  face  o{  the  record,  the 
contention  is  so  clearly  unsound  as  to  re- 
quire no  further  notice. 

nie  Federal  errora  relied  upon  concern 
three  subjects:  The  allowance  of  business 
loaaea,  etc.;  tha  award  of  a  sum  for  attor- 
neye'  fees  in  tha'state  court  up  to  and  in- 
cluding the  writ  of  ertor  from  this  court 
asid  the  aiiperaedeas;  and  the  grant  of  an 
amount  for  attSTneys'  fees  agreed  or  aup. 
poaedly  agreed  to  be  paid  for  profeasion^l 


in  this  conrt  on  the  writ 
of  error,  and  traveling  axpenses  and  hotel 
billa  allowed  for  the  same  purpose.  Thb 
three  involve  different  considerations,  and 
banCB  w«  oonsldei  them  separately.  We 
come  firat  to  teat  the  question  as  to  attor- 
neys' feet  in  this  eourt,  as  It  is  the  moat 
important  and  far-reaching,  since  it  in- 
volves considerations  ol  the  gravest  im- 
portance going  to  tha  entire  structure  of 
our  system  of  government,  based  as  it  is 
upon  an  absolute  [468]  denial  of  any  power 
whatever  in  tha  court  below  to  deal  witii 
the  subject,  while  tha  other  two  conten- 
tions at  best  challenge  power  bnt  telaUvely 
or  partially. 

Firat.  The  fttestiow  of  the  ptnoer  of  tka 
court  lo  msfca  the  ollotconoe  for  prof«t- 
■ional  (ervtoet  rendered  in  thii  court  o» 
the  former  tori*  of  error. 

There  can  be  no  doubt  that,  tested  by  tbe 
general  principles  of  law  controlling  in  this 
court,  by  the  statutes  of  the  United  States 
relating  to  the  subject,  or  the  rules  of  thia 
court  concerning  the  aame,  the  award  for 
the  attorneys'  fees  in  question  was  abso- 
lutely unwarranted.  We  do  not  stop  to 
feview  and  expound  the  settled  line  of  au- 
thority demonstrating  this  result  because 
it  would  be  wholly  superfluous  to  do  so, 
as  the  principles  have  been  bo  long  tbe  set- 
tled rule  of  conduct  In  this  court,  and  are 
so  elementary  as  to  require  not  even  a  ref- 
erence to  the  caaea.  Some  of  the  cases, 
nevertheless,  ire  cite:  Arcambel  v.  Wise- 
man, 3  DalL  S(M,  1  L.  ed.  013;  Day  v. 
Woodworth,  13  How.  363,  372,  14  L.  «d. 
181,  185;  Oelricha  v.  Bpain  (Oelricha  v. 
Williams)  IS  Wall.  ZIl,  230,  231,  ei  L.. 
ed.  43,  4S;  Tullock  t.  Mulvane^  184  U.  6. 
407,  611,  at  seq.,  46  L.  ed.  66T,  065,  22  Sup. 
CL  Rep.  372.  Indeed,  this  view  is  not  dis- 
puted in  tbe  argument  at  bar,  and  was  not 
questioned  in  the  court  l>elow,  since  the 
court  placed  its  action  in  making  the  al- 
lowances in  question,  not  upon  the  aupposad 
authority  of  any  aot  of  Congreaa,  nor  of 
any  practice  of  thia  court  or  rule  thereof 
sustaining  the  same,  nor  upon  any  prin- 
ciple of  general  law,  but  solely  upon  the 
theory  that  a  state  statute  gave  the  power 
to  make  .the  allowances.  Nothiog  oonid 
make  this  view  clearer  than  does  the  fol- 
lowing statement,  taken  from  the  opinioD 
of  tha  court  below:  "The  damages  in  man- 
damus proceedings  comprehended  by  |  723 
of  the  Code  [Oen.  SUt.  1900,  |  6310]  are 
the  injuries  sustained  as  the  natural  and 
probable  consequences  of  the  wrongful  re- 
fusal to  comply  and  the  expense  reasonably 
and  necessarily  incurred  in  compelling  com- 
pliance with  the  alternative  writ,  includiue 
reasonable  attorneys'  fees  in  this  court  and 
in  the  Supreme  [469]  Court  of  the  United 
States."    And  in  addition  the  view  of  Oe 
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mniTt  below  ia  aptlj  iUnitratad  by  tiM  fol- 
lowing pftMage  from  the  report  of  tb»  eom- 
miiBioner  aniwering  the  cUlm  of  the  i*il- 
Vky  compaDf  a*  to  the  effect  of  the  writ  of 
error  from  thii  court  And  the  giving  of  the 
■nperaedeu  and  the  reeultlng  authority 
of  thi*  court  over  the  came  under  the  itat- 
utea  of  the  United  States,— a  paaaage  which 
the  court  below  eiprewly  adapted  and  made 
a  part  of  its  opinloa: 
"Upon  thia  objection  I  sonelude: 
"L  That  the  jnriidictioa  ol  this  court 
In  mandamus  ia  the  creation  ol  the  Con- 
atitution  and  the  statutes  ol  the  state  of 

"2.  That  thia  court  is  the  sole  judge 
of  what  that  Constitution  and  those  stat- 
utes provide. 

"3.  That  the  juriadiction  of  this  court 
in  roandamuB  over  peraona  within  ita  ju* 
risdiction  cannot  oe  effected  by  act  of  Con- 

"i.  That  the  judiciary  act  does  not  and 
was  not  intended  to  affect  the  juriidiction 
of  this  court 

"S.  That  the  jurisdiction  of  thia  court 
in  mandamus  attaches  upon  the  isiuance 
oI  the  alternative  writ,  and  the  subject- 
matter  of  the  proceeding  being  the  award- 
ing a  peremptory  mandamns,  that  juria- 
diction  continues  unabated,  not  only  until 
the  writ  ia  uwarded.  but  also  until  the 
writ  ia  issued  and  obedience  to  it  enforced. 

"0.  That  the  alternative  writ  is  a  com- 
mand of  the  performance  of  specified  and 
prescribed  duties;  and  return  to  the  writ 
is  a  refusal  to  perform  the  duties  pre- 
scribed; the  judgment  awarding  a  peremp- 
tory mandamus  is  a  conclusive  adjudica- 
tion that  anch  refusal  was  wrongful,  and 
the  act  of  the  court  compelling  compli- 
ance with  the  command  of  the  alternative 

"T.  That  the  damages  comprehended 
bf  the  Kansas  statute  are  the  injuries 
■oatained  as  th  r  natural  and  probable  cona e- 
qnenecs  of  the  wrongful  refusal  to  com- 
pl7>  1*70]  and  the  expenses  reasonably  and 
necessarily  incurred  in  compelling  compli- 
ance with  the  command  of  the  alternative 

"8.  That  the  allowance  of  the  writ  of 
error  did  not  operate  to  remove  the  suit 
from  the  supreme  court  of  the  atate  into 
the  Supreme  Court  of  the  United  BUtes; 
its  only  effect  was  to  bring  up  the  record 
for  purposes  of  review. 

"9.  The  allowance  of  the  writ  of  error  did 
not  operate  as  a  aupersedeas;  the  taking 
the  supersedeas  bond  brought  about  the  su- 
persedeas. The  taking  the  bond,  and  the 
supersedeas  itself,  in  so  far  aa  it  can  be 
conceived  of  as  a  substantial  act,  was  the 
aotion  of  the  supreme  court  of  Kansas." 
140C 


We  observe  in  paaaii^,  that  the  views 
eoneenitng  the  Judiciary  act  and  the  effect 
of  the  writ  of  error  from  this  oonrt  and 
the  relevant  statutes  of  the  United  SUtes 
which  were  expounded  In  thia  paaMf*  ai* 
not  required  to  be  reviewed  beeaose  they 
are  not  necetsariiy  involved  in  the  dedaton 
below,  since  that  decision  did  not  rest  npoa 
them,  but  was  baaed  upon  the  oparatire 
effect  of  the  state  statute,  and  hence  the 
views  expressed  aa  to  the  United  States 
statutea  in  the  passage  quoted  must  ban 
been  adopted  simply  because  they  were  con- 
aiderid  to  be  illustrative  of  the  prineiplr 
by  which  the  state  statute  was  made  ta 
control.  We,  therefore,  without  in  the 
slighteat  degree  admitting  their  correct- 
ness even  for  argument'a  aaJie,  pass  tfae 
conclusions  as  to  the  statutea  of  the  United 
States,  expressed  in  the  passages  of  tht- 
report,  and  shall  not  recur  to  them  except 
in  so  far  as,  under  the  principle  of  fioscttsr 
a  tociit,  we  may  find  it  convenient  to  d» 
so  as  illustrating  the  fundamental  and  de- 
structive error  embodied  in  the  oonelnsioa 
of  the  court  as  to  the  operative  power  of 
the  staU  aUtuU. 

The  question  ia,  then,  Waa  the  court  be- 
low right  in  holding  that  it  had  the  pow- 
er, because  the  Kansas  statute  so  authai- 
ixed,  to  assess  as  against  one  party  to  a  suit 
in  the  [4T1]  Supreme  Court  of  the  United 
States  a  aum  for  attorneys'  fee*  for  serv- 
icea  rendered  in  that  court  as  against  an- 
other party  to  the  suit,  although  sudi 
assessment,  as  we  have  seen,  waa  not  author- 
ised by  the  law  of  the  United  SUtea,  but 
was  in  conflict  with  the  settled  rule  in  the 
Supreme  Court  of  the  United  StateaT  It 
seems  superfluous  to  put  the  question,  sinee 
Its  very  statement  conveys  of  necessity  s 
negative  answer.  For  how,  on  the  face  of 
the  question,  consistently  with  the  most 
elementary  principles  of  our  constitntiooal 
system  of  government  can  it  be  possibly 
assumed  that  a  atate  statute  conU  be  made 
operative  in  the  Supreme  Court  of  the 
United  States  to  the  disregard  of  ita  settled 
rule  of  procedure  and  of  the  prlncipks 
which  had  guided  ita  conduct  from  the  be- 
ginning, directly  sustained  by  express  rvk 
adopted  under  the  sanction  of  Congress! 

We  might  well  go  no  further,  but  in  viev 
of  the  Importance  of  the  subject  we  brlHh 
advert  to  one  or  more  of  the  obvious  con- 
sequences which  would  arise  from  main- 
taining the  principle.  It  would  fallow, 
of  courac,  that  the  right  to  fr«ely  sedi 
access  to  the  Supreme  Court  of  the  United 
States  would  cease  to  exist,  sinee  it  would 
be  in  the  power  ol  the  states  to  burden 
that  right  to  such  a  d^reo  as  to  reader 
Ita  exercise  impoaaible.  How  better  eoald 
thia  be  illustrated  than  by  the  caac  before 
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na;  tlurt  i«,  by  tbt  necMurj  Implication 
tbkt  then  would  bHe  bacv  power  in  tb* 
eourt  below  if  It  had  deemed  It  jiut  to 
do  00,  to  ftward  tlM  claim  trhioh  wae  made 
for  9JSflOO  attoraeyi'  fee*  for  eervicee  ren- 
dered in  thie  courti  Indeed,  In  the  argu- 
ment at  bar  it  wae  freely  conceded  that 
it  ma;  well  hare  been  that  the  mainspring 
which  eanaed  the  adoption  of  tbo  etatute 
relied  upon  wae  the  deterrent  laflnence 
which  It  would  produce  in  the  proiecution 
of  write  of  cxror  to  thie  court.  Thua  the 
argument  proceed*:  "The  railwa;  oom- 
panj  retuaee'  to  obey ;  judgment  ia  had 
against  it;  it  Btill  retu^,  it  seeks  delay i 
It  initiates  [47S]  a  writ  of  error  in  this 
court.  By  thia  method  it  makea  the  suit  ex- 
pensive. ...  It  was  juet  this  aitnation 
that  the  legislature  of  Kanssa  intended  to 

And  the  far-reaching  operation  ol  the 
principle  by  which  the  state  statute  could 
alone  have  been  made  to  produce  the  re- 
sult attributed  to  it  by  the  court  below  is 
illnstrated  by  the  legal  conclusione  of  the 
operation  and  effect  of  the  statntes  of 
the  United  States  stated  in  the  report  ol  tbe 
ccmmissioner,  which  was  adopted  by  the 
court  as  expressed  in  the  passage  which 
we  haye  previously  quoted.  Thie  is  the 
case,  since  the  views  thus  sanctioned  are 
necessarily  illustrative  of  the  mental  at- 
mosphere by  which  alone  it  could  have  bern 
posaible  to  conceive  that  the  state  power 
extended  to  regulate  the  proceedings  in  the 
Supreme  Court  of  the  United  States  to  the 
diaregard  of  the  express  provisiona  of  the 
aet  of  Congress.  A  view  which  Is  not  am 
overatatement  when  it  is  observed  that, 
among  other  things,  the  conclusion  which 
was  below  sustained  was  that  tbe  writ  of 
error  from  this  court  and  the  supersedeaa 
authoriied  by  the  act  of  Congress  were  not 
Federal  hut  purely  state  acts.  And,  more- 
over, it  waa  concluded  that  the  exertion  by 
the  Supreme  Court  of  the  United  States 
nnder  the  Constitution  and  laws  of  the 
United  States  of  the  power  to  bring  up 
a  case  from  the  state  eourt  in  order  to 
review  it  and  to  grant  a  supersedeaa  In 
order  to  make  that  right  effective,  oper- 
ated to  leave  tbe  state  court  In  possession 
of  the  case  and  only  to  move  the  record, 
hence  creating  a  residuum  of  state  power 
which,  aa  to  such -ease,  gave  authority  to 
tbe  state  court  to  regulate,  certainly  aa 
to  attorneys'  fees,  the  proceedings  in  tbe 
Supreme  Court  of  tbe  United  Statea. 

We  shall  reason  no  further,  and  shall 
eontent  ourselves  with  pointing  out  that  in 
bulMtance  and  effect  the  absolute  want  of 
foundation  for  the  eoDtention  here  made 
has  been  in  express  terms  foreclosed.  For 
instance,  at  this  term  ia  Harrison  t.  3t, 
BS  L.  «d. 


Louis  *  S.  F.  R.  Co.  S3S  [4781  U.  8.  318, 
ante,  081,  34  Sup.  Ct  Sep.  338,  a  aUtutc  of 
the  state  of  (Alahoma  which  burdened  or  im- 
peded the  right  of  free  access  to  the  courts 
of  the  United  Statea  waa  beU  to  be  re- 
pugnant to  the  Constitution,  and  tha  de- 
structive effect  of  such  legislation  upon  our 
institutions  was  pointed  out.  And  light 
on  the  subject  Is  afforded  by  a  consider- 
ation of  the  ruling  In  Tnllock  t.  Uulvane, 
1B4  U.  S.  497,  46  L.  ed.  SfiT,  22  Sup.  Ct. 
Rep.  372.  See  also  Home  Ina.  Co.  v.  Morae, 
20  WalL  44E,  4S3,  22  L.  ed.  305,  368: 
Clark  v.  Sever,  139  U.  S.  M,  102,  103,  35 
L.  ed.  88,  01,  92,  11  Sup.  Ct.  Rep.  468. 

iBeoond.  The  pover  of  tkt  eourt  beloto  to 
award  damage*  for  the  fruetNesa  louee  wAioh 
tcere  suffered  a/f«r  the  oUoieance  of  tha 
toril  of  error  and  the  »uper»edeaa. 

The  contention  is  that  the  power  did  not 
exist  since  the  effect  of  the  writ  of  error 
and  the  supersedeas  was  to  remove  the  case 
to  this  court,  and  therefore  deprive  the 
court  below  of  the  right  to  consider  any 
act  cauaing  damage  doue  after  the  prose- 
cution of  the  writ  of  error  and  the  auper- 
sedeas.  But,  conceding  in  the  fuUeat  de- 
gree tbe  aaacrtcd  effect  of  the  supersedeas, 
that  effect  ceased  with  the  affirmance  of  tbe 
judgment  by  this  eourt,  and  therefore  neces- 
sarily opened  the  way  for  the  court  below 
to  consider  and  determine  how  far  the  al- 
leged ill^al  conduct  of  the  railway  com- 
pany had  entailed  damages  and  consequent 
reaponsibili^.  Conceding  further  that  the 
bond  for  supersedeas  embraced  such  acta 
and  the  reaulting  damages  therefrom,  and 
therefore  there  waa  a  right  to  sue  on  the 
bond,  again  the  deduction  is  a  ddm  ae^utlvr 
bacauae  the  right  to  resort  to  the  bond  did 
not  imply  an  cxelusion  of  the  right  to  sue 
under  the  general  law  to  recover  damages 
if  the  election  was  made  to  follow  that 
courae,  01  course,  a*  there  is  nothing  in 
this  case  even  saggeatiug  that  the  award 
of  damages  for  acts  dona  pending  the  writ 
of  error  in  thia  court  was  so  excessive  as 
to  justify  the  extreme  inference  that  pun- 
iahmsit  for  invoking  tb*  right  to  reaort 
to  this  court  was  inflicted,  we  need  not 
eoneider  the  rule  which  would  be  appli- 
cable in  such  a  contingency. 

[474]  Third.  Tfte  potoer  of  (As  court  be- 
low to  award  damagei  for  attomegi'  feet  for 
tervieet  rendered  te  (he  etate  oourt. 

The  attorneys*  fees  were  allowed  by  tbe 
court  below  in  virtue  of  a  atatute  which 
gave  such  power  in  case  of  mandamus  pro- 
ceedings. The  construction  of  thia  statute 
which  waa  adopted  was  not  original  in  tbia 
case,  but  was  an  application  of  an  inter- 
pretation of  the  statute  previously  affixed 
to  it,  and,  indeed,  which  waa  made  prior 
to    the   commencement   of    tbe   Mandamus 
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proeeedinsa  In  quMtloo.  CAtaej  v.  NMky, 
M  Kan.  072,  ST  Pme.  K2Ti  Heaure  t, 
ScatM,  M  Kan.  2M,  67  Fm.  SCO.  Hie  con- 
tention U  that  ai  the  atatnte  exoaptlon- 
allj  allowa  attomeya'  few  In  mandkmus 
proc««diBgi  againit  one  refusing  to  tibtj 
the  peremptory  writ  of  mandaniui,  and 
doee  not  allow  them  in  other  eaaet,  it 
eontnkTenei  the  equal  protection  of  the  lawa 
clauM  of  the  14th  Amendment  and  it  Told. 
But  it  is  not  open  to  eontrover^f  that  the 
i4th  AmeodmeDt  was  sot  intended  to  de- 
prive the  itatee  of  their  power  to  eatabliah 
and  regulate  judicial  proceedings,  and  that 
its  provisions  therefore  only  restrain  acts 
which  so  transcend  the  limits  of  elassiflca- 
tion  as  to  eanse  them  to  conflict  with  the 
fundamental  conceptions  of  just  and  equal 
l^islation.  The  proposition  here  relied 
upon  therefore  comes  to  this;  that  there  is 
not  such  a  distinction  between  the  extra- 
ordinar;^  proceeding  by  mandamus  and  the 
ordinary  judicial  proceedings  as  affords  B 
ground  for  l^elating  difFerently  concern- 
ing the  two.  But  when  thus  reduced  to 
its  ultimate  basis,  the  propasitioD  answers 
itself,  since  It  cannot  be  formulated  with- 
out demonstrating  its  own  unsoundness. 
If  more  were  needed  to  be  said,  it  would 
sufl^ice  to  direct  atteotioD  to  the  distinc- 
tion which  must  obtain  between  that  which 
is  ordinary  and  usual  and  that  which  is 
extraordinary  and  UDUSual.  Or,  to  state 
it  otherwise,  to  call  attention  to  the  differ- 
ence between  the  duty  to  perform  a  minis- 
terial act  concerning  whidi  there  is  room 
neither  for  the  exercise  of  judgment  nor 
discretion,  [475]  and  the  right,  on  the  other 
hand,  to  bring  into  play  judgment  and  dis- 
cretion as  prerequisites  to  the  performance 
of  an  act  of  a  different  character,  and  the 
distinction  which  justifies  the  nlassiflra- 
tion  made  by  the  statute  also  answers  tlie 
argument  that  the  equal  protection  clause 
of  the  14th  Amendment  is  violated  be- 
cause the  allowance  of  attorneys'  fees  was 
not  reciprocal.  Missouri,  E.  ft  T.  R  Co.  v. 
Cade,  233  U.  8.  642,  ante,  113S,  34  Sup.  Ct. 
Rep.  STB.  The  ruling  in  the  case  last  cited 
also  serves  to  demonstrate  the  want  of 
merit  in  the  contention  that  the  question 
here  presented  is  governed  by  Oulf,  C.  & 
8.  F.  R.  Co.  V.  Ellis,  t6G  U.  S.  150,  41  L. 
cd.  666,  17  Sup.  Ct.  Rep.  266. 

Again,  we  deem  it  necessary  to  observe 
that  the  opinion  here  eipreBsed  is  con- 
fined to  the  ease  before  us.  We  do  not 
therefore  imply  that  the  reasoning  here 
applied  would  he  controlling  In  a  ease 
where,  although  the  name  "mandamus"  wai 
preaerved.  In  substance  and  effect  the  dis- 
tinction between  that  writ  in  an  accurate 
.  sense  and  ordinary  procedure  would  have 
disappeared. 
1406 


It  follows  from  what  we  have  ^d  tlHt 
nror  waa  committed  In  the  emut  bdow 
in  illowing  the  items  of  damagM  for  at- 
tcwneys'  fees,  traveling  ezpcnaea,  etoi,  ia 
the  Supreme  Court  of  the  Dnitad  Stktet, 
and  that  from  a  Federal  point  of  vie* 
there  was  no  error  in  the  Judgment  below 
to  the  extent  that  It  awarded  th»  da» 
ages  complained  and  allowed  a  dala  f»r 
attorneys'  fees  for  service*  rendered  ia  tfes 
state  court.  And  to  give  effect  to  Umss 
eonclnaions  the  judgment  mnat  be  rcvarasd 
and  the  ease  remanded  for  further  pr»> 
eeedings  not  inconsistent  with  this  <^i]d«n. 

And  it  Is  so  ordered. 


[4761   UNITED  STATES  OF  AMERICA, 
Interstate  Commerce  Commission,  et  aL, 


UNITED  STATES  OF  AMERICA.  Inter- 
state Commerce  Commiasion,  at  al., 
Appts., 


(See  S.  C.  ReporUr's  ed.  476-49S4 


Interstate     Commerce 

powers  —  rate  regnlatton  —  long  And 

eliort  hauls. 

1.  The  omission  of  the  substantially  simi- 
lar  circumstances  and  conditiona  clanse 
from  the  long  and  short  haul  provisions  o( 
I  4  of  the  act  ol  Februarr  4,  18S7  (24  Stat. 


at  L.  330,  chap.  ]04,  U.  S.  Comp.  SUL  IWl, 

S.   3165),  made  by  the  amendatory  act  o( 
une  18,  1910    (36  Stat,  at  L.  647.  ehap. 


309,  U.  S.  Comp.  SUt.  Supp.  1011,  p.  1288], 
%  8,  takes  from  the  earners  their  power 
under  the  original  section  primarily  to  de- 
term  ine  whether  conditions  or  cirenn- 
stanccs,  including  competitve  conditions,  are 
substantially  dissimilar  so'  aa  to  juatify  the 
charge  of  a  lesser  rate  for  a  longer  tbas 
for  a  shorter  haul,  and  vests  in  the  Inter- 
state Commerce  CommiHsion  as  a  primaiy 
instead  of  a  reviewing  function  the  power 
to  determine  upon  the  facts  established,  in 
the  exercise  of  a  sound  legal  dienetiao. 
whether,  compatibly  with  a  due  considera- 
tion of  the  private  and  public  interorta  e«a- 
cerned,  and  in  view  of  the  prefeieBcc  and 
discrimination  clauses  of  fj  2  and  3,  a  peti- 
tioning carrier  ihall,  tiecause  of  ci 


if  the  "Intennountain  Rate  Casca" 


the  ti 

NoTK.— On  the  power  of  Congreaa  to  regu- 
late commerce — see  notes  to  State  oc  rel. 
Corwin  V.  Indiana  &  O.  Oil,  Qas  4  Hin. 
Co.  «  L.RJL  S7»;  Ballard  v.  Voiibfn  P. 
— *  V.  s. 


,  M.GooyR" 


191S.  UmTSD  STATES  v.  ATCHISON,  T.  1  S.  F.  B.  00. 

«r  for  other  adeqiuU  reuon,  b«   relieved  ConaUtntloiuU  Uw  —  dne  proc«M  of  Uw 

froBi  the  (^nktion  o(  the  kng  uid  ahort  —  r«cBl«tlnc  pbIc*. 

bkiil  duue.  4.  The  Impenitin  enforeeineiit  erf  the  pro- 

IMatUn  u  to  lataraUte  CommerM  C<mmi»-  vidon*  of  the  wt  o(  Febroanr  4.  X$87,  |  4, 

ta  WSl  B^T^  1908  ?"™  *="'°"^™*  M  •mended  by  the  Mt  of  JmS  18, 1910,  |  8, 

OonaatoUonal     Uw  -   det(«*tioii     of  J^wbidding   eommoB    wrrien   to   «*«Jg*   » 

»«_<»   _   h.     int.»*.t.     r!»«».<»«K  leeter  r»te  for  a  knuer  thu  for  a  diorter 

vomw  -   to     InienrtMte     CommerM  ^^^    ^j^.^j^   followrwhfcn   the   IntmUtai 


2.  Lefielative  power  U  not  unlawfully  CMomeroe  CommiMka  ha.  diwhamd  the 
tlented  t*  the  fnterrtate  Commerce  Com-  ^Hjy  '»P<»ed  «P<»  't  bj  that  wetion  to 
iladon  by  the  act  of  June  18,  1010,  |  9,   "*>"">,»  P'opfr,  <*««  "^  appUoadwi  bj 


>o  u  iTuke  from  111.  arrien  tliMr  power  l""'  "'•"••■  J"' °"  rmanlh.rt.lut.  re- 
nnder  tlie  orinin.1  w^stion  primKily  l.  de-  pogn."  w  U.  S.  Coasts  5th  Amend,  u 
tennine  whether  ooiidituni.  or  circum-  denying  due  procew  of  Uw; 
"•""i  Mudlng  eomneUtie.  e.ndiUon.,  "S^'T^^  Sfp.'^S."!'*"'  ""•  ** 
■re  ■ubitantiBilj  diMimilar  lo  aa  to  iuatify  „  ^  .  ■  >,^, 
the  charge  of  a  leeeer  rate  lor  a  longer  than  Commerce  court  -  Jurisdiction  -  oror 
for  a  ehorter  haul,  and  to  vest  in  the  Inter-  Intereiate  Oommerce  OommlMlon. 
•tate  ConuDercc  Comniidon  aa  a  primary  °-  """  limitation  of  the  JurUdicUon  of 
iDBt«ad  of  a  reviewing  function  the  power  *^'  commerce  court  by  the  act  of  June  IB, 
to  determine  upon  the  facta  eatabliahed,  in  l^^O-  S  1.  to  that  "now  poaeeaaed"  by  the 
the  oierctoe  of  a  sound  kgal  diicretion,  e'"""'  eouTtt,  did  not  prevent  that  court 
whether,  compatibly  with  a  due  considera-  ''■°™  reviewing  an  order  of  the  Interstate 
tion  of  the  private  and  public  interesU  con-  Commerce  Commieaion  made  upon  an  ap- 
cerned,  and  in  view  of  the  preference  and  pli^Hon  by  carrier!  under  f  8  of  that  act, 
diwrimination  clauHf  ol  i%  Z  and  3,  a  peti-  amending  the  act  of  February  4,  1887,  |  4, 
tioning  carrier  ahall,  because  of  competition  ^<"'  ■■«''^'  '"'om  the  abort  and  long  haul 
or  for  other  adequate  reason,  be  relieved  =■»"•*  of  that  aectlon,  aiuee  the  effect  of 
from  the  operation  of  the  long  and  diort  ^^^  amended  4th  aection  wae  not  to  create 
haul  clause.  "''"  powers  theretofore  nonexiating,  but 
[For  other  caae*.  aee  Constltntlonal  Law,  III.  aimpiy  to  rediatribute  powers  already  ex- 
be  8.  In  DUest  Bop.  Ct.  1908.1  iatiug,  which  were  then  subject  to  review. 
Co.mu.lon.1  1.W  -  due  peoc«.  or  U,  l^.»j;;^.  Cohere.  C.nrt-.  Con,- 
—  resnlatlDg  ratea  —  kuis  nnd  ahort  „  ^  ,  . \.  . 
Ii^ul,  Oommerce  court  —  JuriadlcUon  —  over 
3.  The  absence  of  any  definite  rules  gov-  Interstate  Commerce  Commtaalon. 
eniing  the  exercise  by  the  Interstate  Com-  ^  «■  A"  .*"d"  «'  .">«  Inte"t*te  Comwerco 
mer^  Commiaaion  of  its  authority  under  Commission  retueujg  an  anplicaUon  ma^e 
the  act  of  June  18,  1010.  |  8,  amending  the  by  carriers  under  the  act  oi  June  18,  1910, 
long  and  short  haul  clause  of  the  aSt  to  I  »■  «iwn<ii>>B  the  act  of  February  4  1887, 
relate  commerce  of  February  4,  1887,  g  4,  *  *■  '»'  «1»^  »?"''»«  ^  '»•«  "^  "hort 
to  determine  upoD  the  facta  wtabliahed,  U  h'"'  el"uae  of  tSat  action,  ii  not  pun^ 
the  eierciae  of  a  sound  Wal  discretion,  negative,  so  as  to  be  excluded  from  the 
whether,  compatibly  with  adue  conaidera-  "J^^ry  power  of  the  commerce  court. 
*;«■  -»  .h.  ,.,.ir.t  .-J  ..  .v.!!.  !..(  _.t.  ^~  [Matters  as  to  Commaree  Court,  aee  Com- 
tion  of  the  private  and  public  lateresta  eon-  nisrce  Coort,  In  DUeat  Sup.  Ct  1918  Snpp.] 
cemed,  and  in  view  of  the  preference  and  mj^cUon  -  araliut  criminal  proseon- 
discrimination  clausee^SS  2  and  3,  a  prtl-  uonM  ^  i„i,Mca^  ot  commero. 
tloning  carrier  ahall,  because  of  dissimilar  --,„_.  »-~-" 
conditions,  or  for  oUier  adequate  cause,  be  S^^  ,  .  ,,j.  _,  i  »..  _,.  . 
relieved  from  the  operation  of  the  short  ,  ^-  ^'  J""*^**""  «^  ^'  **"  "*  *' 
ud  long  haul  clausTdoes  not  render  the  Jj"ie  18,  1910,  |  1,  to  the  oominerce  eourt, 
•tatute  Tnvalid  aa  authorizing  the  arbitrary  °*  ■«'*•  ^^^l"^'*  ?">«"  <>'  *?"j5ir*!S* 
destruction  of  the  righta  of  persons  or  conl-  C'«?'°"«  Commiaaion,  may  not  be  di^eatod, 
mnnities  -e  r  ^o  f^,  ^g  ^^  order  made  on  an  application 
[For  other  ease*,  see  Con.titutlonal  Law.  eo»-  ^T  oarrler.  under  |  8  of  that  aet,  amendlBg 
S28.  in  DittM  Bnp.  Ot.  IBOBJ the  aot  of  February  4,  1887,  |  4,  for  relief 


Be  Co.  11  L.R.A.  240;  Re  Wilson,  18  L.IUA. 
824;  Qlbbons  v.  Ogden,  8  L.  ed.  U.  S.  23^ 
Brown  v.  Maryland,  0  L.  ed.  U.  8.  678; 
Qlonoeater  Ferry  Co.  v.  PennsylTania,  29 
L.  ed.  U.  S.  IGSi  Rattermsn  v.  Western  U. 
Teleg.  Co,  32  L.  ed.  U.  S.  280;  Harmon  t. 
Chicago,  37  L.  ed.  U.  8.  816;  and  Cleveland 
C.  C.  ft  St  L.  R.  Co.  T.  Backus,  38  L.  ed. 
U.  8.  1041. 

On  del^ation  by  legislature  of  power  to 
regulate  commerce— see  note  to  State  v. 
AUantle  Coast  Line  R.  Co.  32  L.B.A.(N.B.) 


commission  the  right  to  fix  rates  U  be 
charged  br  a  public  service  corporation— 
see  note  to  Baratogft  Springs  v.  Saratoga 
Gas.  E.  L.  *  P.  Co.  18  tAJL(H£.)    718. 

On  l^statlve  ngnUtlon  of  tolls,  ratea, 
and  prices,  ganeraUyii  ■««  note  to  Win- 
cheater  ft  L.  Tump.  Xoad  Oo.  ▼.  Craoctoii. 
33  L.R.A.  177. 

On  injunction  to  restrain^  prosecution 
of  criminal  or  quasi -criminal  nature — see 
notes  to  Crlghto  v.  Dahmer,  81  t.Jt.A.  84; 
Littleton  v.^untess,  2  L.R.A.(N.S.)  SSI; 
Hall  V.  Dunn,  &  L.R.A.(N.8.)  198j  nnd 
Denton  V.  McDonald,  34  UE.A.(NA>  4M. 
A4Qt 
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GUFBEME  COURT  OF  TH£  UNITED  STATES.  Oci.  IteH, 

•Minat  the  tong  and  ahort  haul  claiuc  of  it  ought  fairlj  to  be  iaflueneed  by  the  aunc 

tn>t    Mction,    ii    concerned,    od   the  theory  competition  which  forced  the  nte  for  tk* 

lh*t  because  Tiolation*  of  that  Kction  are  longer   haul. 

made   criminal,   the   coniequenoe   would   be  ^mj  Tennewee,  V.  4  O.  H.  Co.  ».  Inter- 

WoiSer^'^'"l'"i'^X  I.  i. ».  ta  '*•*"  5Tr'^,'^""°"i!;"S'  ^"l.F-^ 

Dlge«  Sup.  Ct.  ie08.]                 ■        -  46  L.  ed.  TIB,  21  Sup.  Ct.  Rep.  618;  Texaa 

InteretAM      Commerce      Commission   —  &   P.   R.  Co.  v.  Interatate  Commerce  Cam- 

powera  —  flxin^     rntea  ^  long     and  mission,   162   U.   S.   lf)7,  40  L.   ed.   MO,  S 

ahort  hnnla.  Intera.  Com.  Rep.  405,  16  Sup.  OL  Eep.  MB; 

8.  The  authority  of  the  JnUraUte  Com-  LouiavilU  4  N.  R.  Go.  t.  Behlmer,  175  U. 

merce  CommiSHon  upon  an  application  by  g   „g   ^^  j^   ^   3(,g   g^  g        ct.  Hep.  SOB. 

camera  under  the  act  of  February  4,  1887,        ™.t      .,     ,    .        .  . v       i       _ 

!  4,  a»  amended  by  the  act  of  June  18,  Iflio;  The   blanket   rate   .yatem   hw   lor   many 

g  8,  for  relief,  becauae  of  competitive  con-  y****  ''«"'  "■  "~  "5  ""  T*iliomA  carriert, 

ditions,  from  the  long  and  short  haul  clauae  and  its  validity  was  reeognired  by  the  In- 

of  that  section,  extends  to  establishing  by  terstate  Commerce  Commiaiion  in  BuiineM 

Erccntagea  the   relation   to   be   maintained  Men's  League  v.  Atchison,  T.  4  S-  F.  R.  Co. 

tween  the  lower  rate  for  longer  hauls  and  9  Tntera.  Com.  Rep.  318. 

the  higher  rates  to  intermediate  points,  and  The   all^itions   of   the   petitions   wholly 

to  adoot.ng  wnes  of  influence  for  the  pur-  ,  ^j        ^^  j^.^  y^^  „„i„,  1^^^  l^  ^ 

pose   of  the  established  percentages  which,  -     j     ,  .v  ■               _^      i...     *  j         _^ 

M   to   such   wnes,   vary   or   fluctuate   upon  P"'«*  <^  *•""'  property  without  due  proe- 

the  basis  of  the  influence  of  the  competition  ««  »'  '"'  •""•"  ^^*  meaning  of  the  Coniti- 

in  the  designated  areas.  tution. 

[Uatters  as  to  Interstate  Commerce  Commla-  Kuoxrille  v.  KnotviUe  Water  Co.  212  U. 

ta  DlSSt's"p"'a?  ieSsT"*  *^"'"'"*"""''  S.  1,  53  L.  ed.  371,  2B  Sup.  Ct.  Rep.  148. 

The  court  of  commerce  had  no  power  in 

[No«.  136  and  162.]  its   final   decree   to   enjoin   the   goremment 

officials  from  prosecuting  the  carriers  for  a 

Argued  February  23,  26,  and  27,  1012.    Or-  violation  of  the  4th  section  of  the  sUtute, 

dercd  on   April  8,  1B12,   tor   reargument  or  to  in  any  way  exempt  the  carriers  from 

before  full  bench.     Reargued  October  18.  criminal  liability  under  that  Beetion. 

21,  and  22,  1B12.    Decided  June  22,  IB14.  Be  Sawyer,  124  U.  S.  200,  210,  211,  SI  L 

ed.   402,   405,    406,   8    Sup.   Ct.    Rep.   4Ai-, 

TWO  APPEALS  from  the  United  SUtcs  o^vis  4   F.   Mfg.  Co.  v.   Los   Angelea.  18S 

Commerce   Court    to    review   an    Inter-  y.  g.  207,  218,  47  L.  ed-  T78,  780,  23  Sop. 

locutory   order   and   final    decree   enjoining  ct.  Rep.  4B8;   Dobbins  v.  Los  Angeles,  IBS 

the  enforcement  of  an  order  of  the  Inter-  jj.  S.  223,  241,  47  L.  ed.  169,  178.  26  Sup. 

sUte  Commerce  Commission  based  upon  the  ct_  Rgp.  jg.   Crighton  v.  Dahmer.  70  Miss. 

long  and   short  haul   clause  of  the   act  to  002,  21  L.R.A.  84,  86  Am.  SL  Rep.  666,  IS 

regulate  commerce.     Reversed  and  case  re-  g^    23T. 

manded  with  directions  to  dismiss  the  bill.  Section  4  of  the  fatersUte  commeroe  act 

See  same  case  below,  on  motion   to  dls-  ;,  not  unconstitutional  on  the  ground  that 

misB,  101  Fed.  856.  it  underUlces  to  vest  in  the  Interstate  Com- 

The  facts  are  sUted  in  the  opinion.  nierce  Commission  l^sUtive  power. 

Former   Attorney   General   Wlckershwn  Wayman  v.  Southard,  10  Wheat.  «.  42, 

and    AssisUnt    Attorney    General    Fowler  8  L.  ed.  262;  Ex  parte  Reed,  100  U-  S.  IJ- 

argued  the  cause,  and,  with  Mr.  Blackburn  23.  26  L-  «>-  538.  S30;  Cosmos  ExploraUoo 

Esterline.  Special  AssisUnt  to  the  Attorney  Co.  v.  Gray  Eagle  Oil  Co.  ISO  U.   8.  301, 

General,  filed  a  brief  for  the  United  SUtes  *^  L.  ed-  1064.  23  Snp.  Ct.  Rep.  692;  Butte 

on  original  argument:  City  Water  Co.  v.  Baker,  168  U.  3.  119,  4» 

The  Commission  shouU  be  bound  by  no  L   ed.  409,   25   Sup.   Ct.  Rep.  211;   UUted 

technical  rules.  SUt«  v.  Qrimaud.  220  U.  S.  S0«,  IW  L.  ed. 

IntersUte  Commerce  Commission  v.  Chi-  663,  31   Sup.  Ct.  Rep.  480. 

cago,  R.  I.  4  P.  a.  Co.  216  U.  S.  88,  103,  In  c"*"  wherein  this  court  oonstmod  | 

54  L.  od.  046,  B65,  30  Sup.  Ct.  Rep.  661.  *   before   amended   by   the   act   of   1910,  it 

In     lU    rtatement    of    principles    which  was  recognized  that  iS  1,  3,  and  4  ahoold 

should   guide   the   Commission   in   the   con-  all    b«    conatnied    together,    and    that   the 

sideration  of  applications  under  the  4tb  see-  principles  decUred  in  the  let  and  M  aec- 

tioD  of  the   intersUto  commerce  act,  the  tions  should  be  kept  in  view  by  tka  Coii- 

court   below    erroneously    held    that    when  mission    in    detarmining   qoeatiiMs   arisinc 

the  rate  for. the  longer  hauls  is  forced  un-  under   J   *■ 

reasonably  low  bj  competition,  the  only ,  Interstate  Commerce  Commission  t.  Ala- 
elements  that  can  enter  into  the  considers-  bama  Midland  R.  Co,  168  U.  8.  144,  41 
tion  of  the  rate  for  the  shorter  haul  are  L.  ed-  414;  18  Sup.  Ct-  Rep.  4S;  Louisville 
its  reawmablencaa  and  the  extent  to  which  I  &  N.  R.  Co.  v.  Behlmer,  175  U-  8.  848,  <T4. 
1410  ,^            M4  1F.». 
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UNITED  STATES  v.  ATCHISON,  T.  t  S;  F.  B.  00. 


44  I.,  ed.  S09,  319,  20  Sup.  Ct  Hep.  209; 
Eut  TenneMM,  V.  k  Q.  R.  Co.  v.  Inter- 
iUte  Commeroe  Conmiislon,   181   V.  S.  1, 

45  L.  ed.  719,  21  Sup.  Ct.  Rep.  618. 

Mr.  Pauick  J.  Farrall  argued  the  Muse 
and  filed  a  brief  for  tha  Interstate  Com- 
merce CommiMioD. 

>Ur.  Stephen  A.  Foster  argued  the  cause, 
and,  with  Mesin.  Rush  C.  Butler,  William 
B.  Lamb,  and  Comeliua  L^de,  filed  a 
brief  for  appellant  the  Chicago  AMOciation 
of  Commerce: 

The  only  legislative  power  eierciEed 
under  the  4th  section  was  by  ConRTcss  when 
it  enacted  the  general  rule  of  prohibition 
against  charging  more  tor  the  shorter  than 
for  the  longer  haul  The  Commisaton.  when 
it  refuses  to  grant  an  application,  clearly 
does  not  prescribe  anything  for  tlie  future, 
and  does  not  exercise  legielative  power. 
Neither  does  it  exercise  such  power  when  it 
grants  the  application  absolutely  or  upon 
conditions.  The  Commission,  like  all  ad- 
ministrative bodies,  cannot  act  arbitrarily 
in  passing  on  these  applications,  but  rauat, 
pursuant  to  the  statute,  make  an  investi- 
gation, and  its  decision  must  be  in  the 
honest  exercise  of  a  reasonable  discretion. 
Louisville  ft  N.  H.  Co.  t.  Kentucky,  183 
U.  S.  603.  46  L.  ed.  SB8,  22  Sup.  Ct.  Itep. 
95;  East  Tennessee,  V.  ft  O.  R.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  S.  1, 
4S  L.  ed.  719,  21  Snp.  Ct.  Rep.  616;  Yick 
Wo  V.  Hopkins,  118  U.  S.  306,  nO  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1004;  Interstate  Com- 
merce Commission  v.  Union  P.  R.  Co.  222 
n.  8.  641,  SO  L.  ed.  306,  32  Sup.  Ct  Rep. 
108;  Atlantic  Coast  Line  R.  Co.  t.  North 
Carolina  Corp.  Commission,  200  U.  S.  1, 
20,  SI  L.  ed.  933,  942,  27  Sup.  Ct.  Rep.  686, 
11  Ann.  Cas.  308;  Grainger  v.  Douglas 
Park  Jockey  Clnb,  78  C.  C.  A.  19U,  148 
Fed.  613,  8  Ann.  Cas.  997;  SUte  v.  AtUn- 
tie  Coast  Line  R.  Co.  60  FU.  617,  32  J..R>A. 
(N.S.)  639,  47  So.  969;  SUte  Racing  Com- 
mission T.  Latonia  Agri.  Asso.  130  Ky.  173, 
26  L.R.A.  (N.S.)  906,  123  S.  E.  681;  Attj. 
Oen.  T.  Old  Colony  R.  Co.  160  Mass.  62,  22 
L.R.A.  112,  36  K.  E.  2G2;  Railroad  CommU- 
aloa  V.  Central  of  Georgia.  R.  Co.  96  C.  C. 
A.  117,  170  Fed.  226;  Davis  ▼.  Massachu- 
setts, 167  U.  S.  43,  42  L.  ed.  71,  17  Sup. 
Ct.  Rep.  731 ;  State  ex  ral.  Port  Royal  Min. 
Go.  V.  Hagood,  30  S.  C.  &1»,  3  L.SA.  Ml, 
9  S.  E.  080. 

The  4th  section  is  constitntional,  even  if 
It  bs  assumed  that  the  power  exercised  by 
th«  Commission  Is  leglslatiTe  in  Its  nature. 
Id  order  to  sustain  the  constitutionality  of 
the  4th  section  it  is  not  necessary  to  Gnd 
in  the  other  sections  of  the  act  definite 
standards  for  iftie  guidance  of  the  Coramit- 
aton  In  acting  under  the  proviso.  We  sq1>. 
S«  I.,  ed. 


mit  that  a  reasonable  dlseretimi  is  and  con- 
stitutionally can  he  verted  la  the  Commia- 
sion  under  that  section. 

Marshall  Field  ft  Co.  t.  CUrk.  143  U.  S. 
049.  38  L.  ed.  204,  12  Sup.  Ct.  Rep.  4H6; 
United  States  v.  Grimaud,  220  U.  8.  608, 
6S  L.  ed.  663,  31  Sup.  Ct.  Rep.  480;  St. 
Louis,  1.  M.  ft  S.  R.  Co.  v.  Taylor,  210  U. 
S.  2B1,  62  L.  ed.  1061,  28  Sup.  Ct  Rep.  616, 
21  Am.  Neg.  Rep.  404;  Union  Bridge  Co. 
V.  United  States.  204  U.  S.  384,  61  L.  ed. 
S23,  27  Sup.  Ct.  Rep.  367;  Monongahela 
Bridge  Co.  v.  United  Statea,  210  U.  S.  177, 
B4  L.  ed.  436,  30  Sup.  Ct.  Rep  356;  Hanni- 
bal Bridge  Co.  v.  United  States,  221  U.  S. 
194,  E5  L.  ed.  899,  31  Sup.  Ct.  Rep.  003; 
Buttfield  T.  Stranahan,  192  U.  8.  470,  4B  L. 
ed.  526,  24  Sup.  Ct.  Rep.  349;  Louisville  ft 
N.  R.  Co.  T.  Interstate  Commerce  Commis- 
sion, 184  Fed.  118;  Saratoga  Springs  v.  Sara- 
toga Gas,  E.  L.  ft  P.  Co.  191  N.  Y.  123,  18 
L.R.A.IN.S.)  T13,  83  N.  E.  693,  14  Ann.  Cas. 
60S ;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agricul- 
ture, 172  Fed.  695;  United  States  v.  Louis- 
ville ft  N.  B,  Co.  178  Fed.  P42;  State  v. 
Atlantic  Coart  Line  R.  Co.  50  Fla.  017,  32 
L.RJ^.(N.S.)  039,  47  So.  909;  People  v. 
Apfelbaum.  261  111.  IS,  06  N.  E.  995; 
Grsinger  v.  Douglas  Park- Jockey  Club,  78 
C.  C.  A.  109,  148  Fed.  513,  8  Ann.  Cas.  097; 
Railroad  Commission  v.  Clyde  S.  S.  Co.  6 
I.  C.  C.  Rep.  324,  4  Inters.  Com.  Rep,  120; 
Wayman  v.  Soutliard,  10  Wheat.  1,  42,  6 
L.  ed.  263,  261. 

The  same  considerations  of  governmental 
policy  which  have  always  been  held  suffi- 
cient to  sustain  the  delegation,  without  ex- 
press limitations,  of  power  legislative  in  Its 
nature,  to  municipal  corporations,  apply 
with  equal  force  to  the  del^ation  of  sndi 
power  to  a  commission. 

United  States  v.  Grimaud,  220  U.  S.  60A, 
56  L.  ed.  663,  31  Sup.  Ct.  Rep.  480;  Cooley. 
Const  Lim.  pp.  103,  264;  State  v.  Noyes, 
30  N,  H.  292;  Sarat<^a  Springs  v.  Sara- 
toga Gas,  E.  L.  ft  P.  Co.  101  N.  Y.  123,  18 
L.RJi.(NB.)  718,  83  N.  E.  803,  14  Ann. 
Cas.  608;  Brodbine  v.  Revere,  182  Mass.  , 
698,  B8  N.  E.  607;  1  Lowell,  Government 
of  England,  368;  Locke,  Civil  Oovemmcnt, 
I  142;  Chicago  ft  N.  W.  Co.  v.  Dey,  1 
L.R.A.  744,  2  Inters.  Com.  Rep.  326,  36 
Fed.  866;  Ort^on  R.  ft  Mav.  Co.  v.  Camp- 
bell, 173  Fed.  967;  Atlantic  Coast  Line  R. 
Co.  T.  North  Carolina  Corp.  Commission, 
200  U.  S.  1.  61  L.  ed.  033,  27  Snp.  Ct.  Rep. 
686,  11  Ann.  Cas.  398;  Louisville  ft  N.  R. 
Co.  V.  Interstate  Commeroe  Cnmmisaion, 
184  Fed.  118;  Wayman  t.  Sowthard,  10 
Wheat.  1,  42,  0  L.  ed.  263,  262. 

The  carriers,  haviag  applied  to  the  Com- 
mission for  relief,  osnnot  attack,  by  way  of 
a  petition  for  injunction,  the  relief  granted 
hj  the  CommlMion,  merely  becasM  It  doea 
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■et  go  to  th*  "axtcnt"  Uuit  thtsy  aaked, 
and  oannot  continne  to  disregArd  the  kbao- 
luto  prohibition  of  the  4th  Kctioa  when 
the  only  kiathority  they  have  to  vioUte  it 
haa  beei)  wt  aaide  bj  the  commerce  court. 
The  commerce  court  had  no  jurisdiction 
of  Uie  petitions  here  filed,  and  no  anthori^ 
to  enter  its  final  decree. 

Louisville  t  N.  R.  Co.  v.  Kentneky,  183 
n.  S.  603,  M  L.  ed.  298,  22  Sup.  Ct.  Bep. 
96;  Louisville  *  N.  R.  Co.  v.  Oom.  104 
Kj.  226,  43  LJt.A.  641,  46  S.  W.  TOT,  47 
a  W.  210,  698. 

The  Jurisdiction  of  the  commerce  oourt 
it  limited  to  such  orders  of  the  Interstate 
Commerce  CommiisiOD  as  were  within  the 
jurisdiction  of  the  circuit  courts  of  the 
United  States  prior  to  June  18,  1810.  The 
ordeia  here  in  question  could  not  have  been 
within  the  jurisdiction  of  such  circuit 
court*  prior  to  that  date,  because  thej  were 
entered  bj  the  Commission  solely  under 
and  bj  reason  of  the  increased  powers  vest- 
ed in  the  Commiuioa  hj  the  amendment 
adopted  by  Congress  on  that  date. 

Louisville  t  N.  R.  Co.  v.  Behlmer,  176 
U.  S.  640,  44  L.  ed.  300,  20  Sup.  Ct.  Rep. 
209;  East  Tennewec,  V.  ft  G.  R.  Co.  v. 
Interstate  Commerce  Commission,  ISl  U. 
B.  1,  46  L.  ed.  710,  81  Sup.  Ct.  Rep.  616; 
Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.  168  U.  S.  144,  42 
L.  ed.  414,  18  Sup.  Ct.  Ktp.  46;  Re  Louis- 
ville ft  N.  R.  Co.  1  I.  0.  C.  Rep.  6B,  1 
InteTs.  Com.  Rep.  878, 

The  oommerce  court  erred  in  holding  that 
the  Commission,  in  granting  the  applica- 
tion of  a  carrier  for  authority  in  a  spceial 
case  to  charge  more  for  the  shorter  than 
for  the  longer  haul,  must  confine  its  order 
to  absolute  rates,  snd  must  fix  a  reasonable 
rato  for  the  shorter  haul.  We  submit  that 
the  Commisaion  baa  authority  to  impose,  as 
a  condition  to  the  relief  granted,  the  re- 
quirement that  the  rates  to  be  established 
by  the  carrier  for  the  longer  and  the  shorter 
haul  shall  merely  bear  a  certain  relstion- 
,  ship  to  each  other,  and  can  reserve  the 
right  to  disapprove  of  any  particular  rates 
which  mi^t  be  eatablished  tiy  the  carriers 
under  the  permission  granted,  if,  upon  com- 
plsint  or  further  investigation,  they  should 
be  found  to  be  unreasonable  or  discrimi- 
natory under  the  other  sections  of  the  act- 
Railroad  Commission  v.  Clyde  S.  S.  Co. 
6  I.  C.  C.  Rep.  324,  4  Inters.  Com.  Rep.  Ud; 
Ra  Loulaville  ft  N.  R.  Co.  1  I.  C.  C.  Rep.  31, 
1  Inters.  Com.  Rep.  278 ;  46  Cong.  Rec.  pt.  6, 
p.  6013;  East  Tenneasee,  V.  ft  0.  R.  Co.  v. 
Interstate  Commerce  Commission,  181  V. 
a  1,  46  L.  ed.  TIB,  21  8up.  Ct.  Rep.  616. 
If  the  Commission,  when  acting  upon  ap- 
plieationa  filed  by  the  carriers  under  | 
4,  bad  flud  for  the  future  reasonable  ratea 


for  the  intermediate  poinU, — aa  tha  eos- 
merce  court  holds  was  the  duty  of  the  Con- 
itiission, — it  would  have  exceeded  Ite  power, 
for  it  can  only  initiate  ratea  for  tba  fntaia 
under  the  provisions  of  f  16  upon  com- 
plaint filed  or  investigation  instituted  npen 
its  own  motion. 

Cincinnati,  N.  O.  ft  T.  P.  E.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  184, 
40  L.  ed.  036,  6  Inters.  Coni.  Rep.  391,  16 
Sup.  Ct.  Rep.  700;  Interstate  Commerce 
Commission  r.  Cincinnati,  N.  0.  ft  T.  P.  R. 
Co.  167  U.  8.  479,  48  L.  ed.  243,  17  Sup. 
Ct.  Rep.  806;  Chieagc^  R.  I.  ft  P.  R.  Co. 
V.  Interstate  Commerce  Commission,  171 
Fed.  680. 

The  proper  method  of  measuring  tba  ex- 
tent to  which  the  carrier  should  be  relieved 
from  the  operation  of  the  4th  acction,  and 
the  extent  of  the  relief  to  be  granted  in  each 
particular  ease,  are  matters  to  be  deter- 
mined hy  the  Commission.  The  Commia- 
sion'a  finding  aa  to  the  extent  to  which  tha 
more  distent  pointe  can  legitimately  t>e 
favored  hy  the  carriera  is  one  of  fact,  and 
is  not  subject  to  review  in  the  courts. 

Interstete  Commerce  CcHnmission  *■ 
Union  P.  R.  Co.  222  U.  S.  641,  66  L.  ed. 
SOB,  32  Sup.  Ct.  Rep.  108;  IntersUte  Com- 
merce CommiseiOD  v.  Illinois  C.  R.  Co.  216 
U.  S.  462,  64  L.  ed.  280,  30  Snp.  Ct  Rep. 
166;  Baltimore  ft  0.  R.  Co.  v.  United 
States,  216  U.  S.  481,  64  L.  ed.  292,  30 
Bup.  Ct  Rep.  164;  Interstete  Commerce 
Commission  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
818  U.  S.  S8,  64  L.  ed.  946,  30  Snp.  Ct 
Bep.  661 ;  Interstete  Commerce  Comroia- 
sion  T.  DeUware,  L.  ft  W.  R.  Co.  220  V.  S. 
236,  66  L.  ed.  448,  31  Snp.  Ct  Rep.  398; 
46  Cong.  Rec  pt.  6,  p.  6184. 

The  orders  ol  the  Commission  are  not  ■■• 
valid  because  of  their  wide  scope,  or  be- 
cause they  establish  lones  in  accordanM 
with  the  usual  practice  of  the  carrier*. 

Interstete  Commerce  Commission  v.  Cin- 
cinnati, N.  O.  ft  T.  P.  R.  Co.  167  U.  8.  479. 
48  L.  ed.  243,  17  Sup.  Ct.  Bep.  890;  Inter- 
stete Conunwce  Commission  v.  Chicago,  R. 
I.  ft  P.  R.  Co.  818  U.  8.  86,  64  L.  ed.  946, 
30  Sup.  Ct.  Rap-  661, 171  Fed.  680. 

Mr.  William  A.  Qlaagow,  Jr.,  filed  ft 
brief  for  intervener,  the  Giroux  ConaoU' 
dated  Minea  Company. 

Mr.  F.  C.  Dlllard  argued  tha  causa,  and, 
with  Messrs.  Robert  Dunlap,  E.  C.  lindl^. 
and  Maxwell  £varte,  filed  a  brief   for  tf- 

It  is  true,  doubtless,  that  some  diaera- 
tion  may  be  constitutionally  repoaed  is 
executive  or  administrative  officials  in  some 
iaetences,  provided  the  act  conferring  it 
affords  a  rule  or  standard  br  which  it  is 
to  be  exercised,  and  an  enrdae  in  Tiolatiea 
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of  lueli  Btaudard  tnky  be  corrected  or  re- 
■trained;  but  the  well  known  caaee  eetabUih- 
Ing  this  doctrine  (MuibaU  Field  ft  Co.  t. 
Clark,  143  U.  S.  M9  OSS,  36  L.  ed.  294,  810, 
1£  Sup.  Ct.  R«p.  4S6;  BuUfield  v.  Strana- 
lun,  IM  U.  S.  470,  48  L.  ed.  525,  24  Snp.  CL 
Rep.  840;  Dnini  Bridge  Co.  v.  United  State*, 
204  V.  8.  304,  51  L.  ed.  S23,  27  Sup.  Ct 
Rep.  3«T)  all  make  it  plain  that  the 
preaence  ol  thla  rule  or  etandard  la  wliat 
■avea  tlie  act. 

Id  determining  the  validity  of  a  itatnte 
the  queetion  i*  not  what  ii  the 
rl^t  or  wrong  which  mitj  inflQeoce  the 
bodj  charged  with  it>  execution, — la  not 
whether  the  powen  confided  to  that  body 
would  be  wisely  exercUed, — but  ii  whetlier 
the  itatute  oonfere  on  that  body  the  right 
to  exercioe  powen  which,  under  the  Coniti- 
tation,  cannot  Iw  eonfenM. 

Curtln  V.  Benaon,  222  U.  8.  7B,  87,  68  L. 
ed.  102,  106,  32  Sup.  Ct.  Rep.  31. 

If  a  standard  hj  which  the  Conuuiailon 
miut  be  governed  ii  not  found  in  the  law, 
if  arbitrary  diecrction  It  granted  it,  the 
law  ie  unf^onititutional. 

YIck  Wo  ».  Hopklna,  118  U.  B.  8B6,  30 
L.  ed.  220,  8  Sup.  Ct,  Rep.  1064;  Chicago, 
M.  k  St.  P.  R.  Go.  V.  Tompkini,  176  U.  S. 
167,  172,  44  Ia  ed.  417,  420,  20  Sup.  Ct. 
Rep.  S36;  United  State*  y.  Dickion,  IS 
Pet.  141,  162,  10  L.  ed.  689,  697;  Baltimore 
T.  Radeeke,  40  Hd.  217,  33  Am.  Rep.  239; 
Richmond  v.  Model  Steam  Laundry,  111 
Va.  7GB,  60  8.  E.  032;  Uagerstown  v.  Bal- 
timore k  O.  R.  Co.  107  Md.  178,  128  Am. 
St.  Rep.  382,  6S  Atl.  403;  Bchanlcin  v. 
Cabanlsa,  13E  CaL  466,  66  LJLA.  733, 
87  Am.  St.  Rep.  122,  67  Pac.  756;  Matthews 
T.  Hurphy,  23  Kt.  L.  Rep.  750,  64  L.RJl. 
416,  83  8.  W.  786;  Oilman  v.  Cooke,  0 
Baxt.  420;  State  t.  Great  Northern  R.  Co. 
100  Minn.  445,  10  L.R.A.(N.S.)  260,  111 
N.  W.  889;  LouisTlIle  k  N.  R.  Co.  v.  Com. 
90  Kj.  132,  33  L.R.A.  200,  GO  Am.  St. 
Rep.  457,  36  S.  W.  129;  SUte  ex  re).  Atty. 
Gen.  T.  Cincinnati  Gaalight  k  Coke  Co.  18 
Ohio  St.  262;  Anderson  v.  Manchester  F. 
AHur.  Co.  50  Minn.  182,  28  L.B.A.  809,  GO 
Am.  St.  Rep.  400,  60  N.  W.  1005.  63  N.  W. 
£41;  OrNeil  t.  American  ¥.  Ins.  Co.  166 
Pa.  72,  30  Atl.  045;  Dowling  v.  Lancashire 
In*.  Co.  92  Wis.  63,  3]  L.R.A.  112,  05  N. 
W.  738;  Wyeth  t.  Bo»rd  of  health  {Wyeth 
V.  nomas)  200  Mass.  474,  28  L.R.A.(N.S.) 
147,  128  Am.  St.  Rep.  439,  86  N.  E.  926; 
Wayman  v.  Southard,  10  Wheat.  1,  43,  6 
L.  ed.  263,  262;  Marahall  Field  k  Co.  y. 
Clark,  143  U.  S.  840,  602,  36  L.  ed.  204, 
310,  12  Sup.  Ct.  Rep.  496;  Cooley,  Const. 
Lim.  7th  ed.  627. 

Where  there  are  compHiliTe  eimdttions 
mflrtfig  the  eircumstancea  of  carriage  dif- 
ferent,— •■,  for  Instancy  maeting  by  a  long- 1 
SS  lb  ed. 


«(  lint  at  the  Junction  point  tbe  • 
tion  of  a  oanier  haring  the  thorter  line; 
meeting  the  eompetition  of  a  water  car- 
rier at  the  more  diatant  point, — there  la  no 
undna  dlaorimlnation  in  charging  the 
higher  rate  for  tka  iltortar  haul  ecmtained 
within  the  longer. 

East  Tenneaaea,  Y.  t  G.  R-  Co.  t.  Inter- 
state Commerce  Commiseion,  181  U.  S.  1, 
18,  46  L.  ed.  710,  726,  21  Sup.  Ct.  Rep. 
616. 

If  the  part  of  tiM  section  authorlxing  the 
CommiaaioQ  to  reiiere  the  carrier  from  tlie 
proliibltion  of  charging  more  for  the  short 
than  for  the  long  haul  ia  unconstitutional, 
then  the  entire  section  Is  unconstitutionaL 

Trade-Mark  Casea,  100  U.  S.  32,  OS,  2S 
L.  ed.  S50,  56$:  Connolly  t.  Union  Sewer 
Pipe  Co.  184  n.  S.  640,  666,  46  L.  ed. 
679,  603,  22   Snp.  Ot.  Ri^.  481. 

No.  rule  of  construction  la  better  settled 
than  that,  in  eonatruing  a  statute,  we  must 
look  to  the  old  law,  to  the  miaehlef,  and 
to  the  remedy.  So  looking  In  this  inatanoe, 
we  find  that  the  mischief  of  the  old  law 
waa  in  leaving  to  the  carrier*  the  determi- 
nation, of  their  own  motion,  of  what  are 
disdimilar  circnmstaneea  and  conditiona, 
and  the  power  to  initiate  lower  rate*  upon 
such  determination;  and  In  the  abuse,  or 
supposed  abuse,  with  which  they  exerdsed 
the  discretion  granted  them;  that  that  die* 
cretion,  that  abuse,  grew  out  of  the  worda, 
"under  ■ubBtantially  aimilar  ctrcumstaace* 
and  conditiona,"  and  tbe  conatmctica 
placed  on  these  words.  It  henee  follows 
that  the  elimination  of  those  word*  should 
haTC  no  greater  effect  than  is  neoeasary  to 
correct  the  evil  intended  to  be  eMreetcd. 

Texas  ft  P.  E.  Co.  t.  Interstato  Commeree 
Commiaaion,  162  U.  S.  107,  40  L.  ed,  »40,  6 
Inters.  Com.  Rep,  405, 18  Sup.  Ct.  Rep.  MS; 
Re  Louiaville  ft  N.  R.  Co.  1  I.  a  C.  Kep. 
76,  1  Inters.  Com.  Rep.  278. 

One  ground  relied  upon  by  the  Commis- 
sion for  its  order  waa  that  the  carrier*  did 
not  prove  to  it*  satisfactian  that  the  axiat- 
ing  ratea  to  intermediate  polnta  were  rea- 
sonable in  and  of  themselves, —  this  not- 
withstanding a  presumption  which  would 
exist  in  favor  of  the  legality  ol  the  act  of 
the   carriers    In   M^Hwg   and   eatablishlng 

Interstate  Commeree  Commisdon  v.  Chi> 
eago  Q.  W.  R.  Co.  200  U.  &  110.  120,  62 
L.  ed.  712,  713,  28  Sup.  Ct.  Rep.  493; 
putt  V.  Lecocq,  IS  L.IUk.(M,B.)  668,  86 
C.  C.  A.  621,  158  Fed.  730. 

If,  to  aasUia  the  validity  of  the  amended 
4th  sectioD,  recourse  must  be  had  to  other 
provlsicms  ot  the  statute  to  And  the  prinel> 
pie  or  standard  which  is  to  guide  the  Com- 
mission in  the  determination  of  applica- 
tion*, then  the  prineipla  of  the  Sd  aaetha 
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klone  is  |>ertineiit  or  fumiahe*  any  lueb 
guide  or  atandard. 

Kojrei,  Am.  R.  RmtcB,  p.  111. 

Under  «ith«T  BecUoti  competition  ha*  al' 
wayfl  been  regarded  *a  k  patent  factor, 
where  it  existed,  in  joatifjuig  tlie  carrier 
in  making  a  iower  rate  for  ■  longer  haul 
to  a  competitive  point  than  for  a  shorter 
haul  to  a  ooncompetitive  point,  or  in  ap- 
parently favoring  the  competitive  point  iu 
its  adJuHtment  of  rates,  while  such  favor 
was    not    extended    to    the    noncompetitive 

Interstate  Commerce  Commission  v. 
Louisville  &  N.  R,  Co.  190  U.  S.  873,  47 
L.  ed.  1047,  23  Sup.  Ct.  Rep.  687;  Eaat 
Tennessee,  V.  &  O.  R.  Co,  v.  Int«rHtste 
Commerce  Commission,  181  U.  8.  1,  45  L. 
ed.  719,  21  Sup.  Ct.  Rep.  Sie. 

In  fixing  their  own  rates  the;  (the  car- 
riers) may  take  into  account  competition 
with  other  carriers,  provided  only  that  the 
competition  is  genuine,  and  not  a  prctenne. 

interstate  Commerce  Commission  v.  Chi- 
cago G.  W.  R.  Co.  20e  U.  S.  n»,-  SZ  L.  ed. 
712,  28  Sup.  Ct.  Rep.  4B3. 

Of  course,  under  the  4th  section,  prior  to 
it!  amendment,  upon  complaint  of  a  ship- 
per or  locality  of  an  alleged  violation  of 
the  provisions  of  that  section,  the  burden 
was  upon  the  complainant  to  show  a  lack  of 
justifying  circumstances  and  conditions. 
It  may  be  admitted  that  the  purpose  of  the 
amendment  of  that  section  was  to  throw 
the  burden  and  necessity  upon  the  carrier 
to  make  an  application  which,  under  the 
old  law,  was  permissible,  but  not  necessary, 
and  that  by  striking  out  words  which  vest- 
ed the  initiative  in  the  carrier,  the  burdKU 
is  now  placed  upon  the  carrier  to  Justify 
the  making  of  a  lower  rate  for  a  longer 
than  for  a  shorter  distance  over  the  same 
line,  in  the  same  direction.  That  justifi- 
cation, however,  is  shown  when  it  appears 
that  a  lower  rate  is  made  as  a  matter  of 
competition, — that  the  rate  to  the  more 
distant  point  would  be  controlled  by  condi- 
tions not  operating  at  the  intermediate 
point  or  points.  The  degree  of  competition 
between  carriers  existing  at  the  coast  point, 
and  which  does  not  exist  at  the  nearer 
point,  is  a  justification  by  which  lower 
rates  are  charged  at  coast  points,  and  dem- 
onstrates that  the  action  of  the  carriers 
does  not  give  to  the  more  distant  point  an 
undue  preference,  or  subject  the  intermedi- 
ate points  to  an  undue  prejudice,  because 
the  preference  and  the  prejudice  are  due 
to  the  most  potent  factor  operating  In  the 
adjustment  of  ratea, — namely,  competition. 

F.  H,  Peavey  ft  Co.  *.  Union  P.  R.  Co 
176  Fed.  426,  affirmed  in  222  U.  5.  4B,  SB 
L.  ed.  88,  32  Sup.  Ct.  Rep.  22;  Louisville 
&  N.  R.  Co.  T.  Behlmar,  17S  U.  B.  648,  44 


I L.  ed.  309,  20  Sup.  Ct.  Rep.  209 :  Eaat  Tw- 
oessee,  V.  A  O.  R.  Co.  t.  IntersUta  Cam- 
merce  Commission,  181  U.  S.  1,  4£  L.  ed. 
Tie,  21  Sup.  Ct.  Rep.  616. 

The  construction  which  this  court  has 
always  placed  upon  the  3d  aection,  and 
which  most  obtain  alao  in  construing  tb 
4th  section,  if  that  aectiou  is  to  be  sus- 
tained, is  not  affected  by  any  subaequent 
It^islation  of  Congress. 

Interstate  Commerce  Commission  r.  Dil- 
fenbaugh,  222  U.  S.  46,  66  L.  ed.  88,  32 
Sup.  Ct.  Rep.  22. 

-  A  discrimination  between  localities  is 
just  when  the  advantages  of  the  one  place 
over  the  other  produce  conditions  which 
render  discrimination  by  the  curier  neces- 
sary in  order  to  obtain  traffic.  In  such 
cases  there  is  no  unlawful  discrimination 
within  the  meaning  of  the  act,  and  there 
is  nothing  then  condemned  by  the  act.  In 
fact,  such  action  of  the  carrier  does  not  fall 
at  all  within  the  invidious  designation  of 
discrimination. 

Noyes,  Am.  R.  Rates,  pp.  00,  01,  03,  94, 
112. 

Where  the  point  of  destination  may  be 
reached  by  water  carriers,  all  freight  mov- 
ing there  has  to  meet  the  competition  of 
water,  whether  it  originates  at  a  place  from 
which  it  might  be  borne  by  water,  or  at 
a  point  remote  therefrom;  and  the  law  in- 
tends that  the  rate  from  the  inland  point 
may  meet  this  competition  without  any 
prejudice  to  intermediate  rates. 

Louisville  &  N.  R.  Co.  v.  Behlmer,  ITS 
U.  S.  649,  44  L.  ed.  309,  20  Sup.  Ct.  Rep. 
200. 

Under  the  4th  section  the  Commianiai  is 
without  power  to  fix  diffo'entials  between 
the  intermediate  and  the  terminal  rates. 

Interstate  Commerce  Commission  v. 
Naohville,  C.  4  St.  L.  H.  Co.  67  C.  C.  A. 
224,  120  Fed.  034;  Interstate  Commerce 
Commission  v.  Southern  R.  .Co.  122  Fed. 
800;  Eaat  Tennessee,  V.  4  0.  R.  Co.  v. 
Interstate  Commerce  Commission,  181  U.  S- 
I,  4S  L.  ed.  710,  21  Sup.  Ct.  Rep.  916. 

The  Interstate  Commerce  Commission  is 
a  subordinate  governmental  body.  It  is  a 
rule  of  construction  that  the  statute  creat- 
ing a  subordinate  governmental  body,  and 
clothing  it  with  powers,  is  strictly  ocb- 
strued  against  the  body  tbna  created,  sod 
it  is  incumbent  upon  whoaocver  contends 
for  ouch  power  in  such  a  body  to  justify 
the  contention  by  pointing  out  the  dear 
and    unequivocal     language     granting    the 

'.  Cin- 
cinnati. N.  0.  4  T.  P.  R.  Co.  161  U.  a 
470,  42  L.  ed.  243,  IT  Sup.  Ct.  Rep.  8M; 
Interstate  Commerce  Conunisaiou  t.  Harci- 
man,  211  D.  8.  407,  63  L.  ed.  263.  2S  Sap. 
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Ct.  Rep.  IlSi  BnrnhuQ,  H.  M.  Dr;  Qouda 
Co.  V.  Cblcsgo,.  R.  I.  &  P.  R.  Co.  21S  U.  S. 
88,  M  L.  ed.  946,  30  Sup.  Ct.  Bep.  OSl. 

Veiy  Kpplietible  to  the  Commitsion's  at- 
tempt to  adjjut  til  terming]  and  all  intet- 
medlata  ratcB  by  the  establiahTnent  of  r  set 
of  arbitrary  percentage*  is  the  language  of 
the  court  In  Texu  ft  F.  R.  Co.  v.  Interetate 
Commerce  Commi>Bion,  162  U.  S.  1ST,  40 
L.  ed.  940,  S  Intera.  Com.  Rep.  40B,  16  Sup. 
Ct.  Rep.  6M. 

The  commerce  court  had  power,  aa  iiid- 
deotal  to  its  decree  setting  aaide  and  en- 
joining the  orders  of  the  Commiuion,  to 
also,  in  the  meantime,  reatrajn  the  gorem- 
ment  offidaU  from  proaecuting  carriers  for 
a  violation  of  the  4th  section  of  the  stat- 
ute. 

Ex  parte  Voung,  20B  U.  S.  123,  02  L.  ed. 
714,  13  L.Rjt.(N.B.)  032,  28  Sup.  a.  Rep. 
441,  14  Ann.  Caa.  764. 

Messrs.  Maxwell  Evarts,  Gardiner  Lath- 
rop,  Charles  W.  Bunn,  Charlea  Donnelly, 
Robert  Dunlap,  B.  C.  Lindley,  and  F.  C.  Dil- 
l«rd,  also  flled  a  brief  for  appellees: 

No  one  can  examine  the  debates  attending 
the  passage  of  the  amendment  in  the  light 
of  the  decisione  of  this  court  in  the  Inter- 
state Commerce  Commission  v.  Alabama 
Midland  R.  Go.  188  U.  S.  144,  42  L.  ed. 
414,  18  Sup.  Ct.  Rep.  46 1  Louisville  ft  N. 
R.  Co,  T,  Behlmer,  17B  U.  S.  648,  44  L.  ed. 
309,  20  Sup,  Ct.  Rep.  209;  and  East  Ten- 
neasee,  V.  ft  O.  R.  Co.  t.  InterateU  Com- 
merce Commission,  181  U.  S.  1,  46  L.  ed. 
719,  21  Sup.  Ct.  Rep.  018,  without  reach- 
ing the  conviction  that  Congress  intended 
to  take  from  the  carriers  their  unrestrained 
freedom  to  make  lower  rates  t«  a  more  re- 
mote point  when  circumstancea  and  condi- 
tions were  different  there  from  those  ezist- 
ii^  at  a  nearer  point,  and  to  require  tbem 
in  the  first  instance  to  show  cause  for  doing 


Mr.  F.  W.  M.  Cnlcheon  argued  the 
cause,  and,  with  Messrs.  James  C.  Jeftury 
and  Kemer  Easton,  Bled  a  brief  for  ap- 
pellees the  Denver  ft  Rio  Grande  and  West 
em  Pacific  Railwaj'  Companies: 

In  order  lawfully  to  confer  upon  an  exec- 
utive officer  or  an  administrative  body 
the  power  to  prescribe  rules  for  future  con- 
duct tor  individuals  that  shall  have  the 
force  of  law,  the  purpose  of  the  legislature 
as  to  the  course  to  be  pursued  by  the  officer 
or  body  vested  with  the  delegated  power 
mnat  be  sufficiently  Indicated  to  enable  the 
del^ate,  in  exercising  the  power,  and  the 
courts,  in  determining  whether  the  dele- ' 
gated  authority  has  been  exceeded,  to  deter- 
mine for  themselves,  with  reasonable  as- 
surance, _  whether  any  given  action  accords 
with    such   specifically    indicated    purpoae ; 


in  otbar  words,  so  that  when,  the  action 
of  the  delegate  shall  have  been  taken.  It 
will  be  possible  to  demonstrate  Uiat  it  is 
or  is  not  an  expression  of  the  legislative 
intent  as  specifically  indicated.  Sometimes 
this  intent  is  broadly  stated  in  the  form'  of 
a  purpose  to  promote  the  public  health 
or  public  safety  or  public  order  in  particu- 
lar respects  or  ways,  but  always  some  com- 
prehensive teat  ia  and  must  be  afforded.  A 
lawful  delegation  never  is  and  never  can 
he  so  broad  as  to  confer  the  function  of  pro- 
tecting the  whole  public  interest  in  a  given 
subject  Hs  the  judgment  of  the  officer  or  ad- 
ministrative body  may  deem  wisest;  for 
the  discliarge  of  that  function  is  the  very 
essence  of  legislative  power  and  discretion. 

Wajman  v.  Southard,  10  Wheat.  1,  6  L. 
ed.  263;  Vick  Wo  v.  Hopliins,  IIB  U.  S. 
358,  30  L.  ed.  220,  8  Sup.  Ct.  Rep.  1084; 
Marshall  Field  A  Co.  v.  CUrk,  143  U.  S- 
649,  36  L.  ed.  204,  12  Sup.  Ct.  Rep.  496: 
ButtBeld  V.  Stranahan,  192  U.  S.  470,  48 
L.  ed.  G2G,  24  Sup,  Ct.  Rep.  349;  Sebaei- 
leln  V.  Cabaniss,  135  CaL  466,  68  L.S.A. 
733,  87  Am.  St.  Rep.  122,  67  Fac,  7Gfii 
Noel  V.  People,  187  111.  587,  62  L,R.A.  287, 
79  Am,  St.  Rep.  238,  fi8  N.  E.  616;  Balti- 
more V.  Radi>cke,  49  Md.  217,  33  Am.  Rep. 
239;  Dowting  v.  Lancashire  Ins.  Co..  92 
Wis.  63,  31  L.R.A.   112,  66  N.  W.  738, 

The    carrier    is    entitled    to    secure    and 


Texas  k  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162*  U.  S.  197,  40  L.  ed.  040, 
6  Inters.  Com.  Rep.  40S,  16  Sup.  Ct.  Rep. 
668, 

The  carriers  were  entitled  to  the  pre- 
sumptions (1)  that  the  existing  published 
rates  to  the  intermediate  '  points  are  no 
higher  than  reasonable,  (2)  that  the  exist- 
ing published  rates  to  the  terminal  pointa 
are  not  so  low  as  to  be  unremnnerative, 
and  (3)  that  the  rates  to  the  terminal 
points  are  ae  low  as  they  are  as  the  result 
of  the  operation  of  forces  which  the  car- 
riers cannot  control  if  tlwy  are  to  carry  the 
traffic  to  which  the  rates  apply. 

Interstate  Commerce  Commisaion  *.  Chi- 
cago n.  W.  R.  Co.  200  U.  S,  108,  S2  L.  ed. 
70fi,  28  Sup.  Ct.   Rep.  493. 

Irrespective  of  the  question  whether  |  4, 
as  amended,  invohres  an  uneonstitutiontl 
delegation  of  legislative  power,  the  grant 
of  the  uncontrolled  power  supposed  would 
be  unlawful  as  an  attempt  to  vest  a  branch 
of  the  executive  with  an  arbitrary  power 
not  contemplated  by  our  Constitution,  or 
admissible  as  a  part  of  our  governmental 
system,  the  exercise  of  such  power  being, 
in  a  case  such  as  that  at  bar,  a  taking  of 
property  without  due  proceaa  of  Uw, 
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R^.  809,  10  Sup.  Ct.  Rep.  402,  702;  Way-  L.   «d.   30»,   20   Sup.   Ct.   Rep.   208;    But 

■nan  V.  Southard,  10  WhMt.  1,  0  L.  «d.  2fi3;  TenneaMC,    V.    ft    0.    R.    Co.   t,    Interrtatc 

Ylek  Wo  T.  Hopkina,  IIS  U.  8.  ^B,  30  L.  Commerce  ComniiMioti,  181  U.  8.  1,  4fi  L 

ed.  220,  a  Sup.  Ct  Rep.   1084;    Manlull  ed.  719,  21  Sup.  Ct.  Rep.  616i   Illinofs  C 

Field   A  Co.  t.  CUrk,    143   U.    B.  84B,   SO  R.  Co.  T.  InteretBte  Commem  Cominuiion, 

'  h.  ed.  294,  12  Sup.  Ct.  Rep.  49S;   Dowling  206  U.  8.  441,  51  L.  ed.  1188,  27  Sup.  Ct. 

T.  Lftneuhlre  lui.  Co.  88  Wit.  63,  31  L.R.A.  Rep.  700. 

112,  W  N;  W.  738;  Noel  t.  People,  1S7  lU.  The  carriers  had,  and  have,  an  abMlato 

687,  62  LJt.A.  287,  79  Am.  St.  Rep.  238,  right  to   a   determination   of  the  appliea- 

68  N.  E.  816.  tiona  in  accordance  with  law;   to  demand 

The  option   to   diaobef  the  command    of  that   the   Commiraion's   ditcretion   ahall  be 

the  Kction  and  to  iniist  upon  its  uncouati-  exerciaed  within  the  limitationa  prewribed 

tntionalitf ,  In  the  face  of  Butnequent  prove-  by  the  act  to  r^nlate  commerce,  and  npoa 

cation,  waa  purelj  illusorj.  a  eoniideration  of  all  the  facta  that.  Is  a 

Ex  parte  Young,  200  U.  B.  123,  62  L.  ed.  proper  view  of  the  law,  bear  upon  the  qnta- 

714,  13  L.R.A.(N.S.)   932,  2S  Sup.  Ct  Rep.  tiou  whether  the  existing  rate*  involve  aaj 

441,  14  Ann.  Cas.  784;  Ex  parte  Wood,  1G6  undue  or  unreasonable  discrimination. 

Fed.  ISO;  Hunte    v.  Wood,  20B  U.  S.  806,  Texas  ft  P.  R.  Co.  v.  lutersUte  Commerce 

62  L.  ed.  747,  88  Sup.  Ct  Rep.  478.  Commission,  162  U.  8.  197,  40  L.  ed.  940, 

The  order  made  by  the  Interstate  Com-  G  Inters.  Com.  Rep.  406,  16  Sup.  Ct.  Rep. 

merce  Commission,  in  so  far  aa  it  providea  686;    Louisville    ft  N.    R.    Co.    v.   Behlmer, 

that  rates  from  points  of  origin  in  EOne  1  176  U.  8.  676,  44  L.  ed.  310,  80  Sup.  Ct 

to  so-called  intermediate  points  shall  not  be  Rep.  209. 

hljlKr   Ihu   r.t«   I'O"   IJ"   •^«   I»»t.  j„^,  i,^          „„,„,  wietcnU-n. 

rf  or,gjnloP.d«=  Co.«  tennis]  po,«.,  „j    i„,,u.,   itt„„^    G.mr.1    Fo.M 

>te    d,«:.s.rd    o(    «i~l»M;"    «od,tloo.  ^,^  g      j„  A„i,Uol  to  tie  illon», 

.Md,  a.  =.rr,m  «.  ™l,ll,d  m.d»   th.  a„„^^aii,  ^^  ,„  a,,  Uoltel  SUM 

law  to  have  considered  in  the  determination  rEarinment 

of  their  »PPli«tion^  ""undeftoe   facU  found    by    the   Commit 

Louisville  ft  N.  R.  Co.  v.  Behlmer,  176     ,        ..        .■     . .  _«  „,'     ij„„  .t. 

U.  S.  649,  ^1  L.  ed.  309.  20  Sup.  Ct  Rep.  •'""■,  ""f  adjustment  of  rates  between  the 

MO-    K^t  T-nr,™^    V    *   o    R    nn    V  tenoln*!  »nd  intermediate  pouiU  which  the 

209;    East    lennessee,   V.    4   0     R.    Co.    v.  ,        ^^  ^^  mainUin.  but  which  were 

Interstate    Commerce    Commission,    181    U.  .  j  v     .u     /-• ■!  :-.  ..   :.,«i- 

8.  1,  46  L.  ed.  710.  21  Sup.  Ct.  ^  616;  ^"<^^°'='*  ^J  the  Commission    «  unjm^y 

Tex;,  ft  P.  R.  Co.  V.  InteSiUte  CoLierci  A^'^^^    «"der    |    4,    a.    originally 

Commission,  162  U.  S.  197,  40  L.  ed.  940,    '"J^-  f™,„i„i™  ,    ai. 

.  T  i  _-    i>  —    D        .ill    ill  CI.        ji.    T>  Interatate  Commerce  Commission  v.  Ala- 

5  lot™  Coo..  Ejp.  408.  18  Sup.  Ct    Rq,.  „,j^  ^  ^   ^   1^  „   S    ,„   „  ^ 
888;    lotontote   Commerce  Commiuion   *.  .    j,.    ,„  „        r..    „„    ...    ^..,   ^„ 

41  L.  «1.  <H,  1!  Sup.  Ct  Eep.  «,  loter:  »»«»/■  *  »;  »■  <f-  -■  '''f^^ 

.   .      _           '       „     _■    -             T     1    -11  merce  Commission,  181  U.  B.  1,  46  Lb  ed. 

state  Commerce   Commission  v.  Louisville  _,„    .,   e,        ru    d       ktb 

?/^  ^-  ^r  LN'U'^J'r"'-  '"*''  ^.  bur?en?f  'r^^f  "^ted  with  the  car- 

66  L.  ed.  83.  32  Sup.  Ct.  Rep.  22.  I  ^  C.  C.  Rep^  891    1  Inters.  Com.  R*p. 

When  the  Commission,  in  arriving  at  a  »";   Judson,   tote"^te  Commerce,   |  891 

determination    concerning    an    alleged    dh^  I"  <ieel»'>"g  tb».t  the  carrier  should  »t 

crimination,   refuses   or  fails  to   Uke   into  '"^^  •  S'^^  short-haul  charge  when  th. 

consideration   any   matter   which,   under   a  clrcumstancea  and  conditions  were  anbatan- 

proper  view   of  the   law,   should  have  m-  tially   dmilar,   the  statute,   before   amend- 

tered  into   the  determination  of   Oie   qiiea-  mmt  also  implied  that  the  carrier  might 

tloD,  it  i.  an  error  of  law  which  results  in  make,  and  that  the  Commission  shonU  al- 

rendering  it.  action  in  excess  of  it.  powers,  low  it  to  make,  the  greater  charge  for  the 

and  amounts  to  an  abuse  of  power  necessi-  shorter  haul  whsi  the  circumstances  and 

tating  an  annulment  of  its  order  and  a  re-  conditions  of  the  two  hauls  were  aahataa- 

oonsideratlon  of  the  subject.  tially  dissimilar. 

Tezaa  k  P.  R.  Co.  v.  Interstate  Commerce  East  Tennessee,  V.  ft  Q.  R.  Co.  v.  Into^ 

Oommisaioti,  162  U.  B.  107.  40  L.  ed.  940.  aUte  Commerce  C<HnmiMion,    181   U.  8.  1. 

6  Inters.  Com.  Rep.  405,   16  Bup.  Ct.  Rep.  46  L.  ed.  TIO,  21  Sup.  Ct  Rep.  618. 

666;    Interstate    Commerce    Commitaion    v.  It  cannot  be  gainsaid  that  whateTCT  Bml- 

Alahama  Midland  E.  Ca  168  U.  S.  144,  42  UUon  was  placed  on  the  OommtMton  hf 
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thfl   omitted    phrmw   wai   removed   bf   tti< 
omiMloii,   uid   further,   tb»t   the   CommU- 
■ion'a   Aeld   ol  vUion   wma   mat«riAllj 
rowed  bj  that  phrsM. 

In  ooiuiderliif  whether  maj  putlenUr 
lOMlitj  le  Babjeet  to  mi  undue  pnferenoe 
or  diudvuitege,  the  welfare  of  the 
mnnitlci  oceupjing  the  localities  where  the 
goode  are  delivered  la  to  be  considered  M 
well  aa  that  of  the  oommunitic*  which 
in  the  locality  of  the  place  of  Bhipmeot. 

Tesaa  &  P.  R.  Co.  t.  Intentate  Commeree 
Commiuioii,  162  U.  8.  1B7,  40  L.  ed.  MO, 
5  Inter*.  Com.  Bep.  40G,  16  Bup.  Ct.  Rep. 
606;  Louieville  &  N.  R.  Co.  v.  Behlmer,  ITS 
V.  8.  648,  44  L.  ed.  309,  20  Sup.  Ct.  Ra|i. 
209. 

Hr.  Patrick  J.  Farrell  argued  the 
cause  tor  the  lutergtata  Commerce  Com- 
mLaeion. 

Measra.  Rush  C.  Butler,  William  B. 
Lamb,  Stephen  A.  Foster,  and  Corneliua 
Lynde  filed  a  brief  for  appellant  the  Chi- 
cago Aaeociation  of  Commerce: 

Counsel  for  the  Denver  ft  Rio  Grande  so 
limit  the  power  vested  in  the  Commission 
aa    to   deprive    it   of    all    discretion    in    its 

The  Stfria  t.  Morgan,   186  U.  8.  1, 
L.  ed.  1027,  22  Sup.  Ct.  Rep.  731. 

The  teets  laid  down  bj  counsel  for  the 
Denver  t  Rio  Qrande  for  determining 
whether  the  amended  4th  aection  contains 
an  unconBtitutioDal  del^ation  of  legisla- 
tive power  are  not  the  correct  onea. 

United  Btates  v.  Qrlmaud,  220  U.  S.  S06, 
5S  L.  ed.  663,  31  Sup.  Ct.  Rep.  480;  Mar- 
shall Field  k  Co.  v.  Clark,  143  V.  S.  649, 
36  L.  ed.  294,  IS  Sup.  a.  Rep.  49B. 

The  commerce  court  had  no  jurisdiction 
to  entertain  the  petition  because  the  order 
of  the  Interstate  Commerce  Commission  In 
the  4th  section  case  was  ni^ative  in  char- 

Froctor  &  Q.  Co.  v.  United  States,  225 
n.  8.  282,  66  L.  ed.  1091,  32  Sup.  Ct.  Rep. 


761. 

Mr.  F.  C.  Dlllard  argued  the  cause  and 
filed  a  brief  for  sppellFea. 

Meaara.  F.  W.  M.  Ontcbeon  and 
Cbarlea  Donnellr  alao  argued  the  eauae 
Uk  appellees. 

Mr.  Alfred  P.  Tbom  filed  a  briaf  as 
awlewt  euria: 

Under  the  law  aa  it  was  before  the 
amendment,  the  carrier  waa  entitled  to  the 
Initiative  in  determining  this  question,  bat 
ita  determination  might,  upon  application 
to  the  Commission,  be  overruled. 

Interstate  Commerce  Commissinn  v.  Ala- 
bama Midland   H.   Co.   168   U.   S.   16S,   42 
L.  ed.  42S.  IB  Sup.  Ct  Rep.  4S. 
■S  li.  ««. 


Under  the  law  aa  ohanged,  the  earrkr 
cannot  take  tiie  initlativa  ia  nap^at  to  it, 
but  the  qneatlon  must  In  tiw  flrat  inatanea 
ba  determined  bj  the  CommlMlan.  Tb* 
qneatlon,  however,  to  be  deteominad  in  both 
oaaea,  is  the  lamoi  oolj  the  method  of  da- 
termlnatlon  is  altered  by  thf  amendment. 
A  requirement  that  a  rate  to  be  author- 
ired  bj  the  Commisaion  shall  be  Juat  and 
reasonable  is  a  aufflcient  prlmarj  standard; 
and  an  exercise  of  power  bj  the  Commla- 
sion,  under  such  aothoritj,  will  not  amount 
to  the  exercise  ol  legislative  power. 

Marshall  Field  A  Co.  v.  Clark,  143  U.  8. 
M9,  3B  L.  ed.  294,  12  Sup.  Ct.  Rep.  4SSi 
Buttfleld  T.  Stranahan,  192  U.  9.  470,  48 
L.  ed.  S2B,  24  Sup.  Ct  Rep.  849;  UnioB 
Bridge  Co.  V.  United  States,  204  U.  8. 
364,  61  L.  ed.  £23,  27  Sup.  Ct  Rep.  367; 
United  States  r.  Heinazen,  S06  U.  8.  170, 
SI  L.  ed.  1008,  27  Sup.  Ct.  Rep.  742,  11 
Ann.  Cat.  688;  St.  Lonia,  I.  M.  &  S.  R. 
Co.  V.  Taylor,  210  U.  8.  281,  S2  L.  ed.  1061, 
28  Sup.  Ct.  Rep.  616,  21  Am.  Neg.  Bap. 
464;  Monongahela  Bridge  Co.  *.  United 
States,  216  D.  B.  177,  64  L.  ed.  436,  80  8np. 
Ct.  Rep.  366. 

That  the  forgoing  interpretation  of  this 
amendment  ia  proper  is  atrengthened  by 
the  consideration  that  any  other  conatmc- 
tioo  would  render  the  act  uncoDstitutionaL 
United  SUtes  ex  ret.  Atty.  Gen.  v.  Dela- 
ware A  H.  Co.  213  U.  S.  366,  407,  408,  63 
L.  ed.  838,  848,  849,  29  Sup.  Ct.  Rep.  627. 
The  decisions  which  hold  that  all  the 
material  facts  snrronnding  the  service.  In- 
cluding the  existence  of  substantial  compe- 
tition, whether  from  water  carriera  or  other 
sourcea,  must  be  considered,  are,  in  effect, 
decisions  eatabliahing  the  principle  that  a 
rate  made  lower  for  a  longer  than  for  a 
shorter  haul  by  substantial  competition  is, 
I  the  extant  that  It  la  inBuenced  by  sueh 
mpetition,  just  and  reaaonable. 
Cincinnati,  N.  0.  A  T.  P.  R.  Co.  t.  Inter- 
state Commerce  Commisaion,  162  U.  S.  184, 
40  L.  ed.  936,  6  Inters.  Com.  Rep.  391,  16 
Sup.  Ct.  Rep.  TOO;  Tezaa  A  P.  R.  Co.  t. 
Interstate  Commeroe  Commisaion,  162  U.  8. 
197,  40  L.  ed.  940,  S  Inters.  Com.  Rep.  406, 
16  Sup.  Ct  Rep.  666;  Interstate  Com- 
meroe  Coromiosion  v.  Alabama  Midland  R. 
Co.  168  U.  B.  144.  42  L.  ed.  414,  18  8np. 
Ct.  Rep.  45;  Louiaville  A  N.  B.  Co.  v. 
Behlmer,  176  V.  8.  648,  44  L.  ed.  809,  20 
Bup.  Ct.  Rep.  200;  Saat  Tenneaiee,  V.  A 
G.  R.  Co.  V.  Interatate  Commerce  Commis- 
sion, 181  U.  B.  1,  46  L.  ed.  719,  21  Bup. 
Ct.  Rep.  S16;  Interatate  Commerce  Com- 
misaion r.  Louiarille  A  N.  R.  Co.  IM  U.  8. 
278,  47  L.  ed.  1047,  S3  Sup  Ct  Rep.  687 ; 
Interstate  Commeroe  Conmiiaaion  v,  CU- 
eago  O.  W.  R.  Co.  209  U.  8.  lOB,  82  L.  ad. 
70S,  28  Bnp.  Ct  Rep.  4U. 
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tn  kddttioB  to  tbe  interpretAtioD  above 
given  of  the  ■mendment  of  June  IB,  1910, 
OM  other  eonatmction  Duty  be  luggerted. 
Thii  eon«truction  U  that  the  prorito  by 
which  authoritj  ia  conferred  upcw  the  Com' 
miaaion  to  permit  the  making  of  a  amalier 
cliarge  for  a  longer  than  a  afaorter  haul 
amounta  to  an  abaolute  diacretlon  in  the 
Commiaaion,  unlimited  by  any  rule  laid 
dom  by  Congreaa,  and  subject  to  no  auper- 
viaion.  It  IB  believed  that  any  luch  con- 
atrjiction  of  the  amendment  would  make  it 
uneonatitutional.  It  would  be  either  a  dele- 
gation by  Congreaa  to  the  Commisaion  of 
power  to  make  ratea  without  providing  any 
rule  to  be  ndminiatered  by  it,  or  it  would 
be  a  delegation  by  Congreii  to  ttte  Com- 
misaion of  authority,  in  ita  unlimited,  un- 
qnalifled,  and  unr^ulated  discretion,  to 
auapend  a  legislative  act  of  Congreaa.  To 
do  one  or  the  other  would  involve  the  eier- 
ciee  of  a  legislative  power  by  the  Commis- 
aion. Ttie  making  of  ratea  la  eaaentially  a 
legislative  act. 

Prentis  v.  Atlantic  Coaat  Ijne  Co.  211 
V.  8.  22S.  63  L.  ed.  168,  2»  Sup.  Ct.  Eep. 
67;  Marshall  Field  A.  Co.  v.  Clark,  143 
U.  8.  093,  36  L.  ed.  910,  12  Sup.  Ct.  Bep. 
496;  Union  Bridge  Co.  v.  United  SUtes, 
204  U.  S.  382,  61  L.  ed.  632,  2T  Sup.  Ct. 
Bep.  367. 

Moreover,  if  the  power  expressed  in  this 
proviso  to  S  4  is  purely  arbitrary,  and  is 
controlled  t^  no  regulation  or  restraint,  it 
is  unconstitutional  for  that  reason  alone. 
Tbe  very  idea  that  one  man  may  be  com- 
pelled to  bold  his  property,  or  any  material 
right  easeotial  to  its  enjoyment,  at  the 
mere  will  or  caprice  of  another,  is  intol- 
erable in  any  country  where  freedom  pre- 
vails, and  is  contrary  to  the  Constitution. 
Yick  Wo  T.  Hopkins,  IIS  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Bep.  1064;  Baltimore 
V.  Bedecke,  40  Md.  217,  33  Am.  Bep.  239; 
Ex  parte  Sing  Lee,  96  Cal.  3S4,  24  L.B.A. 
106,  31  Am.  St.  Rep.  818,  31  Pae.  246) 
Sioux  Falls  v.  Klrby,  6  S.  D.  62,  26  L.BA. 
621,  60  N.  W.  166;  Richmond  t.  Dudley, 
120  Ind.  112,  13  L.R.A.  667,  28  Am.  St. 
Rep.  ISO,  28  N.  E.  312;  State  v.  Hahner, 
43  La.  Ann.  496,  9  Bo.  480. 

The  economic  law  which  controls  the 
movement  of  traffic  under  the  dissimilar 
eireumstaneea  and  conditions  produced  by 
controlling  forces  in  respect  to  the  longer 
as  compared  to  the  eborter  haul  is  so  well 
reeogniied  and  is  so  potential  that  it  is 
not  believed  that  ttie  Supreme  Court  will 
hold  that  the  proviso  in  §  4  is  separable 
from  the  remainder  of  the  statute. 

Cincinnati,  N.  O.  t  T.  P.  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  184, 
40  L.  ed.  935,  6  Inters.  Com.  Bep.  301,  16 
Sup.  Ct.  Rep.  700;  Texas  ft  P.  B.  Co.  v. 


.Interstate  Commerce  Commlsaiosi,  162  Q, 
S.  197.  40  L.  ed.  940,  6  Inters.  Com.  B^ 
406,  18  Bup.  Ct.  Rep.  686;  Interstate  Ca» 
merce  Commisaion  v.  AUh»ni»  Midland  IL 
Co.  168  U.  B.  144,  42  L.  ed.  414,  IS  Sn^ 
Ct.  Rep.  4G;  Louisville  A  N.  B.  Co.  v.  BeU- 
mer,  176  U.  S.  648,  44  L.  ed.  SOO.  80  Sup. 
Ct  Bep.  200;  East  Tenneaaee,  V.  ft  O.  B. 
Co.  V.  Interstate  Commeroe  Commissios, 
181  U.  8.  1,  46  L.  ed.  710,  21  Sup.  Ct.  Bep. 
616;  Interstate  Commerce  Cammisslon  v. 
Louiaville  ft  N.  R.  Co.  100  U.  '8.  273,  47 
L.  ed.  1047,  23  Sup.  Ct.  Eep.  687;  Ib1«^ 
state  Commerce  Commission  t.  Chicago  0. 
W.  R.  Co.  200  U.  S.  108,  6S  L.  ed.  705,  28 
Sup.  Ct.  Rep.  493. 

The  use  of  property  is  property,  and  to 
deprive  a  carrier  of  Uie  use  of  ita  proper^ 
is  to  deprive  it  of  the  property  itaeU. 

Chicago,  M.  ft  St.  P.  R.  Co.  v.  Mlnnea 
134  U.  S.  468,  33  L.  ed.  981,  3  Inters.  C(». 
Rep.  209,  10  Sup.  Ct.  Bep.  462,  702;  Cleve- 
land, C.  C.  ft  St.  L.  B.  Co.  V.  Baekua,  IS4 
U.  8.  446,  3B  L.  ed.  1046,  4  lutera.  Com. 
Rep.  677,  14  Sup.  Ct.  Rep.  1122;  MonoB- 
gahela  Nav.  Co.  v.  United  States,  146  U.  a 
47  L.  ed.  40B,  13  Sup.  Ct.  Rep.  622; 
Re  Marshall,   102  Fed.  323. 

sound  principle  of  economics,  and 
ia  admitted  by  both  the  InteraUte  Com- 
merce Commission  and  by  the  Supreme 
Court  of  the  United  States,  that  in  no  case 
where  substantial  eompetition  exista  can  a 
railroad  property  lie  used  except  in  recog- 
lition  of,  and  in  obedience  to,  the  law  of 
competition. 

Texas  ft  P.  R.  Co.  v.  Interstate  Conunerec 
Commission,  162  U.  S.  236,  40  L  ed.  953, 
6  Inters.  Com.  Rep.  406,  16  Sup.  Ct.  Rep. 
S06;  Interstate  Commerce  Comniission  v. 
AUbama  Midland  R.  Co.  ISS  U.  8.  144,  42 
L.  ed.  414,  18  Sup.  Ct  Bep.  45;  Louisvillt 
ft  N.  B.  Co.  V.  Behlmer,  176  U.  S.  ftS3, 
44  L.  ed.  311,  20  Sup.  Ct.  Rep.  209;  East 
Tennessee,  V.  ft  Q.  R.  Co.  v.  Interstate  Com- 
merce CommissioB,  181  U.  8.  1,  46  L.  ed. 
710,  21  Sup.  Ct  Bep.  616. 

It  is  likewise  true  that  this  use  of  s 
carrier's  proper^,  in  accordance  with  and 
in  ol)edience  to  an  irresistible  law  of  eco- 
nomics, is  right  in  itself,  and  is  in  tbe  in- 
terest  of  the  public. 

Texas  ft  P.  R.  Co.  v.  Interstate  Commerce 
Commisaion,  162  U.  8.  218,  40  L.  ed.  047, 
B  Inters.  Com.  Bep.  406,  16  Sup.  Ct  Bep. 
60S. 

Tbe  main  fact  which  makes  the  partici- 
pation of  die  rail  carrier  in  this  competi- 
tive trafBc  to  the  interest  of  the  public  it 
that,  if  a  carrier  b  excluded  from  any  ma- 
terial portion  of  traffic  whleh  pays  a  mar- 
gin of  profit,  then  the  loos  wliirh  such  ei- 
clusiou  involves  must  be  put  on  the  ronsiii- 
ing  portion  of  Ita  tnBe,  and  increase  tke 
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eoat   to   tb«   public    Interested    iD    tucfa    re- 
nRinder. 

East  Tennetiee,  V.  ft  O.  R.  Co.  v.  Inter- 
■Ut«  CammeTce  CommiMion,  IBl  XI.  8.  20, 
4S  I.  *d.  726,  21  Sup.  Ct.  Rep.  S16. 

Ur.  Chief  Juitice  Wblta  delivered  the 
opinion  of  the  court: 

We  iball  Kck  to  eonfloe  our  atatemCDt 
to  mattere  wblcb  kre  euentiil  to  tlio  deei- 
•ion  of  the  caw.  The  proriiioni  of  |  4 
Of  the  act  to  r^ulaU  commerce  [24  SUt. 
ftt  L.  380,  chap.  104,  U.  S.  Comp.  SUt. 
IBOl,  p.  3IG6],  dealing  witb  "rtiat  is  Icdowh 
aa  tbe  long  and  abort  liau!  clause,  the  pow- 
er of  [4T8]  carriers  because  of  diasiinilarity 
of  clrcumstaucea  and  condition  b  to  deviate 
from  tbe  exactions  of  lucb  clause,  and  tbe 
autborit;  of  tbe  Interstate  Commer  Com- 
mission in  relation  to  such  subjects,  were 
materially  amended  b;  tbe  act  of  June  IS, 
1910,  cbap.  309,  36  Stat  at  L.  S47,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  12SS.  Kollowing 
the  form  prescribed  by  tbe  Commlraion 
after  tbe  amendment  in  question,  the  sev- 
enteen carriers  ,vho  are  appellees  on  this 
record  made  to  the  interstate  Commerce 
Commission  their  "application  for  relief 
from  proviaions  of  4tb  section  of  amendi^i 
commerce  act  in  connection  with  tbe  fol- 
lowing tariffs."  The  tariffa  annexe<l  to  the 
application  a  covered  the  whole  territory 
from  the  Atlantie  seaboard  to  tbe  Pacific 
eokst  and  tbe  Gulf  of  Mexico,  including  all 
interior  pointa,  and  embracing  prac'ticallj 
the  entire  country,  and  the  petition  asked 
tbe  Interstate  Commerce  CommisHion  for  au- 
thority to  continue  all  rates  shown  on  tbe 
tariffs  from  the  Atlantic  seaboard  to  the  Pa- 
cific coast,  and  from  tbe  Pacifle  coast  to  the 
Atlantic  seaboard,  and  to  and  from  interior 
pointa  lower  than  rates  concurrently  in  effect 
from  and  to  intermediate  pointa.  It  waa 
Stated  in  the  petition:  "This  application  is 
based  upon  tbe  desire  of  the  intereated  car- 
riers to  continue  the  present  method  of  mak- 
ing rate*  lower  at  the  more  distant  points 
than  at  tbe  intermediate  points;  such  lower 
rate*  being  necessary  by  reaaon  of  compe- 
tition of  various  water  carriera  and  of  ear- 
rleri  partly  by  wate.  and  partly  by  rail 
operating  from  PaciQc  coast  porta  to  At- 
lantic seaboard  porta;  competition  of  vari- 
ous water  carriers  operating  to  foreign 
eountriea  from  Pacifle  coast  ports;  and 
competition  of  the  products  of  foreign 
countries  witb  tbe  products  of  the  Pacifle 
coaat;  competition  of  the  products  of  Pa- 
talle  coast  territory  with  the  products  of 
otber  sections  of  the  country ;  competition 
of  Canadian  rail  earriers  not  subject  to 
tbe  interstate  commerce  act)  competition 
of  tbe  products  of  Canada  moving  by  Ca- 
nadian carriera  with  the  products  of  the 
«8  L.  vd. 


United  states;  rates  eaUblished  cut  [4TB] 
tbe  shorter  or  more  direct  routes,  but  applied 
also  via  tbe  longer  or  more  circuitous 
routes."  After  full  hearing  tbe  Commis- 
sion refused  to  grant  uoqualitledly  tb« 
prayer  of  tbe  petition,  but  entered  an  order 
permitting  in  aome  respects  a  charge  of  a 
lower  rate  for  the  longer  haul  to  tbe  Pa- 
eifle  coast  than  was  asked  for  intermediate 
pointa  pniidtA  a  proportionate  relation 
was  maintained  between  the  lower  rate 
for  the  longer  haul  to  the  PaciDo  coast  and 
the  higher  rate  to  the  intermediate  pointa, 
the  proportion  to  be  upon  tbe  basis  of  per- 
centages which  were  fixed.  For  the  pur- 
poses of  the  order  in  question  tbe  Commia- 
sion  in  substance  adopted  a  division  of 
the  entire  territory  into  separate  loni.'S, 
which  division  had  been  resorted  to  by  the 
carriers  for  the  purpoaea  of  the  estabUah- 
ment  of  tbe  rates  in  relation  to  which  tbe 
petition  was  filed.  Refusing  to  comply 
with  tbia  order  the  carriers  commenced 
proceedings  in  the  commerce  court  pray- 
ing a  decree  enjoining  tbe  enlorcement  of 
tbe  4th  section  aa  amended  on  the  ground 
of  its  repugnancy  to  tbe  Constitution  of 
the  United  States,  and  of  the  order  as 
being  in  any  event  violative  of  the  amended 
section  aa  properly  construed.  An  inter- 
locutory injunction  waa  ordered,  'i'tie  de- 
fendants moved  to  dismiss,  and,  on  tbe 
overruling  of  tne  motiona,  appealed  from 
the  interloentory  order,  the  case  being  No. 
136.  Subsequently,  upon  the  election  of 
tbe  detendanti  to  plead  no  further,,  a  Unal 
decree  waa  entered  and  appealed  from,  that 
appeal   being  No.  162. 

It  suffices  at  this  moment  to  aay  that  all 
tbe  contentions  which  the  aasignments  of 
error  involve  and  every  argument  advanced 
to  refute  such  contentions,  including  every 
argument  urged  to  uphold,  on  tbe  one  haod, 
or  to  overthrow,  on  tbe  other,  the  action  of 
the  CommisaiOD,  aa  well  aa  every  reaaon  re- 
tied  upon  to  challenge  tbe  action  of  the 
court  or  to  sustain  its  judgment,  are  all 
reducible  to  the  following  propositions: 

(a)  The  absolute  want  of  power  of  the 
court  below  to  [480]  deal  with  tbe  subject 
involved  in  tbe  complaint  because  controver- 
sies concerning  the  4tb  section  of  the  act 
to  regulate  commerce  of  the  nature  bere 
presented  were,  by  an  expreaa  statutory 
provision,  excluded  from  the  cognixance 
of  the  court  below,  (b)  That  even  if  this 
be  not  tbe  case,  the  action  of  the  Commis- 
sion which  waa  complained  of  was  purely 
negative,  and  therefore  not  within  the  cog- 
nizance of  the  court,  because  not  inherently 
juaticiable.  (c>  That,  correctly  interpret- 
ing the  4th  section,  tbe  order  made  by  tbe 
Commission  was  absolutely  void  because 
wholly  beyond  the  sot^  of  say  powar  eon- 
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ferred  by  the  4tb  MCtion  as  iineaded. 
(d)  That  even  ft,  In  tome  reipecta,  the 
ordtir  9I  the  Commission  waa  within  the 
reach  of  ita  atatutory  power, 
In  terming  ted  In  the  order  auch 
of  autLorltj  not  delegated  a*  to  cauae  ids 
whole  order  to  be  void,  le)  Tbat  the  order 
of  the  Uommiaaion  waa  void  even  if  the 
4th  section  be  interpreted  aa  conferring  the 
anthoritj  which  the  Commleaion  exerted, 
•inee,  under  that-  avumption,  the  4tli  sec- 
tion aa  amendei.  i^aa  repu^ant  to  the 
Conatitutlon. 

All  the  proposltiona,  even  Including  the 
Juriadlctional  ones,  are  concerned  with  and 
depend  upon  the  conatructloD  of  the  4th 
Mctibn  aa  amended,  and  we  proceed  to  eon- 
aider  and  paaa  npon  that  subject  and  every 
other  question  in  the  eaae  under  four  aepa- 
rate  beadlnga:  1,  the  meaning  of  the  atat- 
utei  2,  ita  eouatitutionaiity i  3,  the  Juris- 
diction of  the  court;  4,  the  validit;  of  the 
order  tn  the  light  of  the  statute  aa  inter- 

1.  Tha  mtoMutg  of  the  •totuta. 

We  reproduce  tbe  aeetion  aa  originally 
adopted  and  aa  amended,  passing  a  line 
through  the  words  omitted  by  the  amend- 
■Dent,  and  printing  in  italics  those  which 
were  added  hy  the  amendment,  tbua  at  a 
glance  enabling  the  secUoo  to  be  read  as  it 
was  before  and  aa  it  now  stands  after 
amendment. 

"Bee.  4.  That  it  shall  be  nalawfnl  for  any 
common  carrier  [461]  subject  to  the  provi' 
(ions  of  this  Act  to  charge  or  recelTe  any 
grater  compensation  in  the  aggregste  tor 
the  transportation  of  passengers,  or  of  like 
kind  of  property,  nnder  suhotantially  sttsi- 
Iftr  BireniataBoes  and  eon^Hiens,  for  a 
•barter  than  for  a  longer  distance  over  the 
same  line  or  route  in  the  same  direction,  tbe 
shorter  being  included  within  the  longer  dis- 
tance, or  (o  charge  any  greater  eomfeniati<m 
■J  a  through  rouU  tfton  the  aggregate  of  the 
inlffTmodMl*  rafea  •ub;eof  to  the  prooi- 
tiont  of  Mm  Aot;  but  thia  shall  not  be  con- 
strued as  authorizing  any  common  csrrier 
within  the  terms  of  thia  Act  to  charge  aod- 
or  receive  aa  great  compensation  lor  a  short- 
er aa  for  a  longer  distance:  Provided,  bow- 
erer,  That  upon  application  to  the  fntar- 
etmte  OooMnofwt  Commisaion  appoiatpd  <»• 
der-tho-pnrTTSioBsof-tWa  Aet,  aucb  conmen 
carrier  may  la  apeclal  cases,  after  investi' 
gation  by  the  CsmTiii'^sina,  be  authorized 
(y  tha  Oommitnon  to  charge  less  for 
longer  than  for  shorter  dlataneea  for  the 
transportation  of  passengers  or  property; 
and  the  Comniaaion  may  from  time  to  time 
preaerlbe  tbe  extent  to  which  such  desig- 
nated common  carrier  may  be  relieved  from 
the  operation  of  thia  section  of  lUa  Ae^ 
fraw'rfeJ.  fwtAer,  That  no  ratet  or  eharget 


latcfiilty  eaiMting  at  tha  time  of  tha  fotof* 

of  thia  ameadalorj/  A.et  ahait  ha  raqviiti 
(o  be  changed  bjf  reaaon  of  t\a  pro«Mos( 
of  thia  .aeetion  prior  P>  tha  ampirmttom  af 
aim  moniha  aftn-  tha  paaeaga  of  tkia  let, 
nor  *  in  anp  com  uAcra  oppIioatKHi  akali 
have  been  flleb  before  the  Oammisaion,  m 
(i«corijawce  with  the  provtMoiM  e/  Ikw  aao' 
lion,  until  a  detarmination  of  amok  mffkea- 
lion    by    the  CommiMMnt. 

"Whenever  a  eatrier  6y  railroad  ahaU  ta 
oompetitxon  unth  a  icater  ro%la  or  rowtaa 
reduce  the  ratea  on  the  oarria^e  of  amg 
apeoiea  of  freight  to  or  from  oompatittai 
poinla.  It  aAoJI  not  be  pennitfod  tt  titerea** 
auch  ratea  wnleu  after  haarimg  bg  the 
Interatate  Commerce  Commxaaion  it  sMl 
be  found  that  auch  propoaai  mereaae  rati* 
upon  changed  oondittowt  o(A«r  tAon  the 
■ttminafton   of   water   compoftlMW." 

[482]  Before  conaiderlug  the  aneodnl 
text  we  atate  briefly  some  of  tbe  more  im- 
portant requirementa  of  the  aectiim  before 
amendment  and  the  underlying  eonccptioot 
of  private  right,  of  public  duty  and  polity 
which  it  embodii  ',  because  to  do  oo  will  go 
a  long  way  to  remove  any  doub^  aa  to  tbe 
amended  text,  and  will  moreover  serve  to 
demanatrate  the  intent  of  the  legislative 
mind  in  enacting  tbe  amendment. 

Almost  immediately  after  tha  adoptioo 
of  the  act  to  regulate  commerce  in  1817  the 
Interstate  Comn.eTce  Commiaaion,  la  eoa- 
sidering  the  meaning  of  the  law  and  the 
scope  of  the  uutlea  imposed  on  the  Commis- 
sion in  enforcing  it,  reached  the  eoneln- 
Bian  tbat  tbe  words  '^nder  aubstaitially 
similar  circumstance!  and  conditiona"  ei 
the  4th  aeetion  dominated  the  long  and 
short  haul  clause  and  nnpowercd  carriers 
to  primarily  determine  the  existence  of  tbe 
required  dissimilarity  oi  cirenmstanoea  aod 
conditions,  and  consequently  to  exact  ia 
the  event  of  such  difference  a  leaser  ebarp 
tor  the  longer  than  was  sxacteri  for  tbe 
shorter  baal,  and  that  eempstitton  Whieb 
materially  affected  the  rate  of  carriage  to  s 
particular  paint  was  a  diaaimllar  dreosi' 
stance  and  co,idition  within  tho  nManinj; 
of  tbe  act.  We  say  primarily,  because  ol 
course  it  wsa  further  recognized  that  the 
authority  existing  in  carriers  to  the  end 
just  atated  was  subject  to  the  saperrisioo 
and  control  of  the  Interstate  ComKem 
Commiaslon  In  ''ic  exertion  of  the  power* 
oonferred  upon  it  by  the  atatnto,  and  e*- 
pecially  in  view  of  tbe  anthori^  stated  is 
the  4th  aeetion.  In  oonalderlng  the  set 
comprehensivaty  it  was  poiatsd  «at  tfcst 
the  generic  provlalons  agskinst  prdersaee 
and  diseriininatloB  ezpreased  tn  the  fd 
aod  3d  sections  of  the  act  were  all-embra- 
cing, and  were  therefore  operativo  npsa  thr 
4tb  aeotion  aa  mil  «•  npoa  aO  other  pra- 
ise V.  ■. 
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vulona  of  the  act.  Bnt  it  wai  pointed  out 
tlutt  wber«,  within  the  purriew  of  the  4th 
■Mtioo,  it  had  lawfully  resulted  thftt  [4S3] 
the  leuer  nt«  wm  charged  for  » longer  than 
wu  Bimcted  for  a  shorter  hKul,  nieh  exac- 
tion, being  authoriied,  could  not  be  a 
pMlarcBce  or  diacrimination  and  therefore 
ill^aL  Re  Louiiville  A  N.  R.  Co.  1  I.  C. 
0.  Rep.  31,  1  Inters.  Com.  Rep.  279. 
These  comprebeDsiTS  views  announced  at 
tJie  inception  as  a  matter  of  administrative 
ctmstmction  were  subsequeDtly  sustained 
bj  many  decisions  of  tbia  court,  and  to  the 
leading  of  aueh  cases  we  refer  in  the  mar- 
giB.  1  We  observe,  moreover,  that  in  addi- 
tion it  came  to  be  settled  that  where  com- 
petitive conditions  authorized  carriers  to 
lower  their  rates  to  a  particular  place,  the 
right  to  meet  the  competition  by  lowering 
rates  to  suoh  place  was  not  confined  to 
shipments  made  from  the  point  of  origin  of 
the  competition,  bnt  empowered  all  carriers, 
in  the  Interest  of  freedom  of  commerce  and 
to  afford  enlarged  opportunity  to  shippers, 
to  accept,  if  they  chose  to  do  so,  shipments 
to  such  eompetitive  point*  at  lower  rates 
than  their  general  tariff  rates:  a  right 
which  cam*  aptiy  to  be  described  as  "mar- 
ket competition"  because  the  practice 
served  to  enlarge  markets  and  develop  the 
freedom  of  traSk  and  intercourse.  It  is  to 
be  observed,  however,  that  the  right  thus 
conceded  was  not  abaolute,  because  its  ex- 
ercise waa  <mly  permitted  provided  the 
rates  were  not  so  lowered  as  to  be  non- 
remunerative,  and  thereby  cast,  an  un- 
necessary bnrden  upon  other  stiippera. 
East  Tennessee,  V.  A  Q.  R.  Co.  v.  Inter- 
stata  Commerce  Commission,  181  U.  B.  1, 
45  L.  ed.  71S,  21  Sup.  Ct.  Rep.  616.  As 
the  statute  aa  thus  construed  Imposed  no 
obligation  to  earij  to  the  competitive  point 
at  a  rate  which  was  less  thnn  a  reasonable 
one.  It  )■  obvious  that  the  statute  regarded 
the  rights  of  private  ownership,  and  sought 
to  Impose  no  duly  conflicting  therewith. 
It  is  also  equally  clear  that  in  permitting 
the  carrier  [484]  to  judge  primarily  of  the 
competitive  conditions,  and  to  meet  them  at 
election,  the  statute  lodged  in  the  carrier 

1  Interitate  Commerce  CommiBsion  v. 
Baltimore  A  0.  R.  Co.  146  U.  S.  ZB3,  36  L. 
ed.  SQB,  4  Inters.  Com.  Bep.  62,  12  Sup.  Ct. 
Hep.  844;  Cincinnati,  N.  0.  A  T.  P.  R.  Co. 
w.  Intorstfite  Commerce  Commission,  162  U. 
S.  184,  40  L.  ed.  936,  S  Inters.  Com.  Rep. 
301,  16  Sup.  Ct.  Rep.  700;  Teiai  *  P.  H. 
Co.  r.  Interstate  Commerce  Commission,  162 
n.  B.  197,  40  L.  ed.  S40,  G  loUrs.  Com.  Bep. 
4W,  16  Sup.  Ct.  Rep.  666;  Louisville  A  N. 
R.  Ca  V.  Beblmer,  176  U.  S.  648,  44  L.  ed. 
309,  20  Sup.  Ct  Rep.  200;  East  Tenness^, 
V.  A  O.  H,  Co.  V.  Interstate  Commerce  Com- 
mission, 181  n.  B.  1,  46  L.  ed.  719,  21  Sup. 
Ct.  Rep.  BIS. 
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the  right  to  exercise  a  primary  judgment 
concerning  a  matter  of  public  concern 
broader  than  the  mere  question  of  the  duty 
of  a  carrier  to  carry  for  a  reasonable  rate 
on  the  one  hand,  and  of  the  right  of  the 
shipper,  on  the  other,  to  compel  carriage 
at  such  rate,  since  the  power  of  primary 
judgment  which  the  statute  conferred  con- 
cerned in  a  broad  sense  the  general  public 
interest  with  reference  to  both  persons  and 
plaeea, — considerations  all  of  which,  there- 
fore, in  their  ultimate  aspects,  came  within 
the  competency  of  l^ialative  regulation. 
It  was  apparent  that  the  power  thus  con- 
ferred was  primary,  not  absolute,  since  Ita 
exertion  by  the  carrier  was  mrde  by  the 
statute  the  subject  both  of  administrative 
control  and  ultimate  judicial  review.  And 
the  ostsbliBbment  ol  such  control  in  and 
of  itself  serves  to  make  manifest  the  publie 
nature  of  the  attributes  conferred  upon  th« 
carrier  by  the  original  4th  section.  Indeed, 
that  in  so  tar  as  the  statute  empowered  the 
carrier  to  judge  aa  to  the  dissimilarity  of 
circunutsnccs  and  conditions  for  the  pur- 
pose of  relief  Irom  the  long  and  short  haul 
clause,  it  but  gave  the  carrier  the  power 
to  exert  a  judgment  as  to  things  public, 
was  long  since  pointed  out  by  this  court. 
Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  1«2  U.  B.  1S7,  21B.  40  L.  ed. 
P40,  947,  fi  Inters.  Com.  Rep.  406,  16  Sup. 
Ct.  Rep.  666. 

With  the  light  afforded  by  the  sUtemenU 
just  made  we  come  to  consider  the  amend- 
ment. It  is  certain  that  the  fundament*! 
change  which  it  makes  is  the  omisdon  of 
tlie  substantially  similar  circumstances  and 
conditions  clause,  thereby  leaving  the  long 
and  short  haul  clause  in  a  sense  unquali- 
fied except  in  so  far  »•  the  section  glvea 
the  right  to  the  carrier  to  apply  to  the 
Commission  lor  authority  "to  cnarge  less 
for  longer  than  for  shorter  distances  for 
the  transportation  of  persons  or  proper^," 
and  gives  the  Commission  authority  from 
time  to  time  "to  prescribe  the  extent  to 
which  such  designated  common  oarrier  may 
[48B]  be  relieved  from  the  operation  o( 
this  section."  From  the  failure  to  Insert  any 
word  in  the  amendment  tending  to  exclude 
the  operation  ol  competition  as  adequate  un- 
der proper  circumstances  to  justify  tha 
awarding  of  relief  from  the  long  and  short 
haul  clause,  and  there  being  nothing  wUoh 
minimizes  or  changes  the  application  of  tha 
preference  and  discrimination  claOMS  of 
the  Sd  anj  8d  sections,  it  follows  that  Is 
substance  the  amendment  Intrinsleally 
state*  no  new  rulq  or  principle,  but  simply 
shifts  the  powers  conferred  by  the  section 
as  it  originally  stood;  that  la,  it  take* 
from  the  carriers  the  deposit  ol  pnblie 
power  previously  lodged  in  then  >nd  VMtB 
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tt  In  the  Coinmieeion  a«  a.  primar;  ioBtead 
of  a  reviewing  Junction.  In  other  wonU, 
the  element!  of  judgment,  or,  so  to  ■[ 
tbe  B^atem  of  taw  bjr  which  judgment  it 
to  be  controlled,  remain*  unchanged,  but 
a  different  tribunal  ii  created  for  the 
fOTcement  of  the  existing  law.  Thii  being 
true,  aa  we  tbinlc  it  plainly  is,  the  aitua- 
Uon  under  the  amendment  ii  tliie:  Power 
in  tbe  carrier  primarily  to  meet  competi 
tive  conditions  in  any  point  of  Tiew  by 
charging  a  leaser  rate  for  a  longer  than 
for  a  shorter  haul  has  ceased  to  exiBt,  be- 
cause to  do  so,  in  the  absence  of  some  au- 
thority, would  not  only  be  inimical  to  the 
provision  of  the  4th  section,  but  would  be 
in  conflict  with  the  preference  and  dis- 
crimination clauses  of  the  2d  and  3d  sec- 
tion*. But  while  the  public  power,  io  to 
speak,  previously  lodged  in  the  carrier,  is 
thus  withdrawn  and  reposed  in  the  Com- 
mission, the  right  of  carriers  to  seek  and 
obtain  under  authorized  circumstsnces  the 
sanction  of  the  Commission  to  charge  a  lower 
rate  (or  a  longer  than  Jor  a  shorter  haul 
because  of  competition  or  for  other  ade- 
quate reaaons  ia  expressly  preserved,  and, 
if  not,  is,  in  any  event,  by  necessary  im- 
plication, granted.  And  as  a  correlative 
the  authority  of  the  Conunission  to  grant 
on  request  the  right  aought  is  made  by  the 
statute  to  depend  upon  the  facts  established 
and  the  judgment  of  that  body,  in  the  ex- 
ercise of  a  sound  [486]  legal  diacretioo,  as 
to  whether  the  request  should  be  granted 
compatibly  with  a  due  consideration  of  the 
private  and  public  interesta  concerned,  and 
in  view  of  the  preference  and  discrimina- 
tion clauees  of  the  2d  and  3d  sections. 

£.  Th«  alleged  repugnancy  of  the  lection 
u  amtended  to  the  Oonetituliim. 

But  if  the  amendment  haia  this  meaning. 
It  is  insisted  that  It  is  repugnant  to  tbe 
Constitution  for  various  reasons  which, 
auperOeially  considered,  seem  to  be  distinct, 
but  wbich  really  are  all  so  interwoven  that 
we  consider  and  dispose  of  them  sa  one. 
The  argument  is  that  the  statute,  as  cor- 
rectly construed,  ia  but  a  delegation  to  the 
Commission  of  legislative  power  wbich  Con- 
gress was  Incompetent  to  make.  But  the 
contention  is  without  merit.  Marshall 
Field  Oo.  T.  aark,  143  U.  S.  649,  36  L.  ed. 
204,  12  Sup.  Ct.  Rep.  4Sfi;  ButtBeld  v. 
Stranahan,  102  V.  S.  470,  4S  L.  ed.  626, 
24  Bup.  Ct.  Rep.  340;  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364,  SI  L.  ad.  628, 
27  Sup.  Ct  Rep.  867;  United  StatM  v. 
Heinaten,  206  U.  8.  370,  61  L.  ed.  1008, 
27  Sup.  Ct.  Rep.  742,  U  Ann.  Cas.  68S; 
St.  Lonis,  I.  M.  k  S.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  62  L.  ed.  1061.  2S  Snp.  Ct.  Rep. 
S16,  21  Am.  Neg.  Rep.  464;  Monongahela 
Bridge  Co.  v.  United  SUtea.  216  U.  S.  177, 
14IS 


S4  L.  ed.  435,  30  Bup.  Ct.  Rep.  U6.  Wt 
do  not  stop  to  review  these  eaaea  becaoM 
the  mere  statement  of  the  contention,  in  tt* 
light  of  its  environment,  sulBeca  to  deatitf 
it.  How  can  it  otherwise  be  rince  tht 
argument  as  applied  to  tbe  case  before  ns  It 
this:  that  the  authority  in  queetioM  vat 
validly  delegated  so  long  aa  it  was  lodged 
in  carriers,  but  ceased  to  be  suaceptible  of 
delegation  the  instant  it  was  token  fnn 
the  carrier*  for  the  purpose  of  being  lodged 
in  a  public  administrative  body!  Indeed, 
wDen  it  is  considered  that,  in  last  anolyai^ 
the  argument  is  advanced  to  auatain  tha 
right  of  carriers  to  exert  the  public  powar 
which  it  is  insisted  i*  not  susceptible  ct 
delegation,  it  is  apparent  that  tbe  cootCB- 
tion  is  self -contradictory,  since  it  reduoca 
itself  to  an  effort  to  sustain  tha  rigbt  to 
delegate  a  power  by  contending  that  tha 
power  is  .  not  capable  of  l^eing  delegated. 
In  addition,  however,  before  paaaing  from 
the  proposition,  we  obaerve  that,  whea 
rightly  appreciated,  the  contention  but  ehal* 
lenges  every  decided  case  since  the  [487] 
passage  of  the  act  to  regulate  commerce  ia 
1B87,  involving  the  rightfulness  of  tha 
exertion  by  a  carrier  of  tbe  power  to  meet 
competition  aa  a  means  of  being  relieved 
from  the  long  and  short  haul  clause  of  tbt 
4th  section  before  its  amendment.  While 
what  we  have  already  said  onsweia  it,  be- 
cause of  its  importance  we  notice  another 
contention.  As  the  potter  of  carriers  to 
meet  competition,  and  the  relation  of  that 
right  to  noncompetitive  placea,  may  eok- 
cem  the  fortunes  of  numberless  individnala 
and  the  progress  and  development  of  many 
communities,  it  is  said,  to  permit  authority 
to  be  exerted  concerning  the  subject  without 
definite  nites  for  its  exercise  will  he  to  de- 
stroy the  rights  of  persons  and  communitio. 
This  danger,  the  argument  proceeda,  ia  aot 
obviated  by  declaring  that  the  proviaicaa 
of  the  Sd  and  3d  aectiong  as  to  undue  prefer- 
ence and  discrimination  apply  to  tha  4th 
section,  since,  without  a  definition  of  what 
constitutes  undue  prefer^ice  and  discrimi- 
nation, no  definite  rule  of  law  ia  established 
but  whim,  caprice,  or  favor  will,  in  tha 
nature  of  things,  control  the  power  OKertad. 
And  It  is  argued  that  this  view  it  not  hen 
urged  OS  the  mere  result  of  conje-tura,  hdec, 
in  the  report  of  the  Commission  in  this 
case,  it  was  declared  in  unequivocal  temt 
as  the  baaia  of  the  order  entered  that  tha 
statute  vested  in  the  Commission  a  widt 
and  undefined  discretion  by  virtue  of  iritieh 
It  became  its  duty  to  see  to  it  that  conmaai- 
ties  and  Individuals  obtained  fair  oppai> 
tunities,  that  discord  waa  allayed,  and  ecw- 
mercial  juatica  evervwhere  given  full  play. 
Let  it  be  conceded  that  the  ''"f-gr  rcUed 
upon   would  hav*  tha  fai-rcadUng  ligaiS- 
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flUKe  «ttribnt«d  to  it  if  Mpsreted  from  ita 
oratcxt,  we  think  wh«n  it  Is  read  m  con- 
DMtioii  witb  the  raport  of  which  it  but 
forma  ft  pftrt,  And  moreover,  wh«a  it  is 
elueidftted  hj  the  action  tnken  by  the  Com- 
miwion,  there  ia  no  Eulmtantiftl  ground  for 
Iwlding  that,  by  the  language  referred  to,  it 
waa  entitled  to  declare  that  tlie  ith  acctioD 
■■  amended  conferred  the  uncontrolled 
[488]  etuberanee  of  vague  and  destructive 
powers  which  it  is  now  insist'  I  waa  intended 
to  be  claimed.  In  any  event,  however,  we 
must  be  governed  by  the  statute  and  its  plain 
meaning.  After  all  has  been  aaid,  the  pro- 
visions as  to  undue  preference  and  discrim- 
ination, while  involving,  of  course,  a  certain 
latitude  of  judgment  and  discretion,  are  no 
more  undefined  or  unctrtain  in  the  section 
•B  amended  than  they  have  been  from  the 
beginning;  and  therefore  the  argument 
comes  once  more  to  the  complaint  that  be- 
cause public  powers  bave  been  transferred 
from  the  carriere  to  the  Commission,  the 
wrongs  suggested  will  arise.  Accurately 
testing  this  (inal  result  of  the  argument 
it  is  clear  that  it  exclusively  rests  upon 
convictions  concerning  the  impolicy  of  bav- 
ing  taken  from  caniers,  intimately  and 
practicaliy  acquainted  as  they  are  witb  the 
complex  factors  entering  into  rate  making, 
and  moreover  impelled  to  equality  of  treat- 
ment as  tbey  must  be  by  the  law  of  self- 
interest  operating  upon  them  as  a  necessary 
result  of  the  economic  forces  to  which  they 
are  subjected,  and  having  lodged  the  power 
in  an  official  adininistrative  body  which)  in 
the  nature  of  things,  roust  act,  however 
conscientiously,  from  conceptions  based  up- 
on a  more  the  retical  and  less  practical 
point  of  view.  But  this  does  not  involve 
a  grievance  based  upon  the  conetruetion  or 
application  of  the  4th  section  as  amended, 
but  upon  the  wisdom  of  the  legislative  judg- 
ment which  was  brought  into  play  in  adopt- 
ing the  amendment, — a  subject  with  which 
we  have  nothing  in  the  world  to  do.  It  is 
said  in  the  argument  on  behalf  of  one  of 
the  carriers  that  as  in  subatance  and  effect 
the  duty  is  imposed  upon  the  Commission 
in  a  proper  case  to  refuse  an  application, 
therefore  the  law  ie  void  because  in  such  a 
contingency  the  statute  would  amount  to 
an  imperative  enforcement  of  the  long  and 
short  haul  clause  and  would  be  repugnant 
to  the  Constitutiim.  It  is  conceded  in  the  ar- 
gument that  it  has  been  directly  decided  by 
this  court  that  a  general  enforcement  [489] 
of  the  long  and  short  haul  clause  would  not 
be  repugnant  to  the  Constitution  (Louls- 
Tille  4  N.  R.  Co.  v.  Kentucky,  183  U.  S. 
603,  46  L.  ed.  2S8,  22  Sup.  Ct.  Rep.  96),  but 
we  are  asked  to  reconsider  and  ovui  rule 
tbe  case,  and  thus  correct  the  error  which 
»S  L.  ed. 


was  manifested  in  deciding  It.  But  we  are 
not  in  the  remotest  degree  inclined  to  enter 
into  this  inquiry,  not  only  because  of  the 
reasons  which  were  stated  in  the  case  itself, 
but  also  because  of  those  already  expounded 
in  this  opinion,  and  for  an  additioncl  rea- 
son, which  is,  that  the  contention  by  neces- 
sary implication  assails  the  numerous  cases 
which,  from  the  enactment  of  the  act  to 
regulate  commerce  down  to  the  present  time, 
have  involved  the  adequacy  of  the  conditions 
advanced  by  carriers  for  justifying  their 
departure  from  the  long  and  short  haul 
clause.  We  say  this  because  the  contro- 
versies which  the  many  cases  referred  to 
considered  and  decided  by  a  necessary 
postulate  involved  an  aaaertion  of  the  valid- 
ity of  tbe  legislative  power  to  apply  and 
enforce  the  long  and  short  haul  clause. 
How  can  it  be  otlierwise  since,  if  this  were 
not  the  case,  all  the  issues  presente '  in  the 
numerous  cases  would  have  been  merely  but 
moot,  affording,  therefore,  no  baaia  tor  ju- 
dicial action,  aince  they  would  have  had 
hack  of  them  no  aanctioo  of  lawful  power 
whatever. 

3.  TAe  /urMdietioN  of  the  court. 

The  argument  on  tliis  subject  is  twofold: 
(a)  that  as  by  the  act  creating  the  commerce 
court,  that  court  was  endowed  only  with 
the  jurisdiction  "now  possessed  by  circuit 
courts  of  the  United  States  and  the  judges 
thereof,"  and  provided  that  "nothing  con- 
tained 'u  this  act  shall  be  construed  as 
enlarging  the  jurisdiction  now  possessed  by 
tbe  circuit  courts  of  the  United  States  or 
the  judges  thereof,  that  is  hereby  trans- 
ferred to  and  vested  in  the  commerce  court;" 
and  as  new  power*  were  created  by  the  sub- 
sequent amendment  of  the  4th  section,  there- 
fore the  commerce  court  had  no  jurisdiction. 
But  we  pass  any  extended  discussion  of 
[490]  the  proposition  because  it  is  complete- 
ly disposed  of  by  the  construction  which  we 
have  given  to  the  amended  section,  since  that 
construction  makes  it  clear  that  the  effect 
of  the  amended  4th  section  was  not  to  create 
new  powers  theretofore  nonexisting,  but 
simply  to  rediatrihute  the  powers  already 
existing  and  which  were  then  subject  to 
review.  The  argument  affords  another  maul- 
festation  of  the  tendency  to  which  we  have 
already  directed  attention  in  this  case  to 
seek  to  maintain  and  aggrandize  a  power  by 
insisting  upon  propositions  which,  if  they 
were  accepted,  would  raise  tbe  gravest  ques- 
tion as  to  the  constitutional  validity  of  the 
asserted  power, — a  question  which  we  need 
not  at  all  consider  in  view  of  the  want  of 
foundation  for  the  exercise  of  the  power 
claimed  in  the  light  of  the  plain  meaning 
of  the  act  to  the  contrary  which  we  have 
already  pointed  out. 
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(b)  The  MOOBd  «nit«iitioa  m  to  juriidic-  The  order  U  1b  the  margin.  1  Tha  Duta 
tion  y«t  fartber  •ffordi  *a  illiutTation  of  InsiEtence  u  [49S]  that  then  wm  no  pa«ti 
the  lame  mental  attitude^  linc*  it  reatt  up-  »fter  reco^iiing  the  exiatenoe  of  cmnpetitun 
on  Um  auumption  th«t  the  order  of  the  uid  the  right  to  cb&^e  a.  Ittmtr  r«t«  to  ttw 
Commitilon  refusing  to  grant  the  request  competitive  point  than  to  tnt«nnedi*tr 
of  the  carrier  made  under  tlie  4th  •action  pointe  to  do  more  than  fix  a  reaoonabU  rate 
naa  purelj  n^ative,  and  hence  was  not  to  (he  intermediate  poinU;  that  la  to  »j, 
■ubjeot  to  judicial  inquiry.  The  contention'  that  under  the  power  tranafwred  to  It  by  the 
therefore  presupposei  that  tbe  power  which,  ^tion  ai  amended,  the  OomminlaD  wu 
from  the  beginning,  ha.  been  the  inbjcct  jj^n^j  t„  [493^  .^erUining  the  exirtcBMr 
<4  judicial  renew,  hy  the  mere  fact  of  ite  of  competition,  ftnd.toauthoridng  the  earrin 
transfer  to  the  Commiaaion  waa  made  ar-  to  meet  it,  without  any  authority  to  do  more 
hitrary.  Beaides,  the  propo-ition  disregards  ^^  ^^^^j^  jt,  ^^^  ^^^  ^^^ 
tbe  fact  that  the  r«ht  to  petition  the  U)m.  -^  ^^^^  reasonablenes.  of  rate*  at  all  pointa. 
miMion  conferred  by  the  sUtut«  U  positive,  ^^^  j^is  proposition  is  directly  in  conflict 
and  while  the  refusal  to  grant  it  may  h.  ^(^^  y^^  ^^^^^^^  ^  ^^  ^^  conatniad  it. 
.^  negative,  in  another  and  broad-  ^^  ^j^^  ^^^    ,^„               ^^  ^^^^^  ^^^_ 


■  view   it  is  afflrmativs,  since  it  refuses 


tested  by  its  enactment.  To  uphold  the  prop- 


UU  wWdi  tlu  sUtute  In  ^mat...  tem.  „,„^  j,  ,^y  ^  „™««„j  to  kj  UiU 

dninn  >li.JJ  be  gt.iit<d  B  m\,  O.  ooidi-  ^,      ^^  ,^.^^  ^„,  i«„tUl  to  tht  .m- 

Uon.  wUcb  the  lUtute  pro-.dn  .r.  fornd  ,^,j_    „j   b.„llcl.l   reolKaUon   o<   tl. 

to  atat.    It  U,  ot  o>ur»,  tro.,  u  potol^l  „u,o,|,^  tr.ii.tnr«l  bod  mpor.tod  In  O. 

out  It,  IntenUto  Coiomra  Oommiuion  y.  ^^^    ,  ,„„„      „j  i,„„  U^,  u,,  p„. 

MO,  287,  M  Sup.  Ot  Kep    16S,  »d  .to  ii^„rf,„rf.    A, U>. prtn.  [.M]  obi^ 

rep«t«llr   .pphrfi    th.t  Ibding,   ol   I«l  ^  ^,  „„,,„  ,„  „  ,„,  a,  Connntailo^ 

iii^i  bj  til.  Oomoi».lo»  witbu,  11,  .cop.  ^.^.^  ,|,j            ^,  ^,  j,„„,|„  |„p<^ 

ol  U.  «lnliii.tr.tive  [491]  dutie.  nut  be  „j  ^^.    ^^  ,^  ^,  j„„„  „,  o,^,^^  ^,  „, 

«»:epted  to  eu.  of  Judlci.1  revim.,  but  H.t  ,|„,^,i„,   „„i        ,„„    th,    churucf,  et 

doetHoe.  u  .u  ilu  poiutrf  out,  doe.  not  ^  ^^.    ^„.„j  ,„j  ,„|,g  ,„„  n,„ti„ 

mine  tbe  eourt.   a  s  proper  ew  iron  ,,,„„  of  tbe  Mt,  with  nutbopltj  to  ecm- 

determinlnt  wlethep  the  Con.tltullon   bu  ,y^  e„„petiti.e  eondltion.  end  tbnp  re- 

been  viol.ted  or  .betber  .Ututorj  po.er.  ,,y„   ^       ^^^  „j   p^,^    ,»e.,i«rtlj 

eonlerred  hnv.  been  tr™«»nded,  or  h»e  ^^^  ^_,,  ,,„,  ,^,          ,  „,  ,1^,,  „  j„ 

been  eierciMd  in  eucb  ui  erbitmry  wny  u    ___^ . 

to  unount  to  tbe  exertion  of  tntboritj  not  1  Fourth  Seetioo  Order  No.  124. 
given, — doctrinee  wbieb  but  eipreea  tbe  eie- 

meotArr  principle  that  en  inreetitnre  of  e  In   tbe  matter  of  the  ■pplicatione  Nm. 

nubile  bod,  with  dlKretlon  doe.  not  i.pl,  20f.  3«j  >"■  >"•  "'•  '™,.  y"".  '''i^jT 

iv       .  ^.*   *     .K„-    k,.t    ™   th.   ™nt«r»  belt  of  the  TrnnecontinenUl  Freight  Buienn, 

the  nsbt  to  ebuee,  but,  oo  th.  eontterj,  ^  ^  Counli«,  .gent,  for  relief  from  the 

cnrriee  wbleb  it  ee  .  necmwiry.ineident  the  proviaione  of  the  4th  Mction  of  the  act  to 

command  that  the  limits  of  a  Mund  dlKre-  regulate   commerce   .a   amended    June   IS, 

tion  be  not  traueeended;  which,  by  neceeaaiy  ISIO,  with  leipect  to  ratea  made  from  eart- 

ImpUcatlon,  earriee  with  it  tbe  existence  of    em  potots  of  sbi *  -i-"!-  —  •■'■-*■"  *" 

judicial  power  to  correct  wrongs  done  by  J^J^^"**  ^^ 
.ucb  exce...    And  without  panning  to  par- 
ticularly notice  It,  we  obaerre  in  paulng 


that  what  haa  Juat  been  Mid  1.  ad.quata 


Commodity  Batea. 


to  meet  the  contention  that,  aa  eiolationa  Thve  applieations,  aa  abore  nnmbered,  ca 

of  the  4th  aeetioB  were  made  erlminal,  no  behalf  of  the  Tranuontinental  Freight  Bn. 

power  existed  to  enjoin   an   order  of  tbe  rean,  ask  for  autborily  to  continue  rat« 

Commission  mad.  under  that  section  beeans.  <?>«  •"•«»  ,l»"Si°;  ""P""',""'  " 

"V                               ij  i.    A        -1    III  hiiher   to   Intermediate   pomte   in   Canada 

th«  eonaequenoa  would  be  to  enjoin  criminal  ^^  ^  ^^  ^^^  ^  ArinMia,  New  llexim, 

proawrntloi.    The  right  which,  aa  we  have  n^^,  California,  Montana,   Nevada,  On- 

■een,  tha  aot  given  to  teat  the  validity  of  gon,    Utah,    and    Waahington,    and    ctte 

ordan   rendered  under  the  4th  leetion,  U  aUtes  cut  thereof,   than  to   PadSc  eos*t 

j)ot  to   ha  deatroyed  hy  a   relerenoe  to  a  *«'P'.^"'f'      a-     a-         #   au           ^          .j 

p„.i.lo.  of  that  ^ti™.     The  two  moat  „£";  .^^JjK  tU'p.™  "^-^ 

be  harmonioualy  enforced.  „  tU^y  eoneem  westbound  commodity  rat-. 

4.  The  validity  ot  tha  ordar  te  (h«  Ughl  having  been  had, 

of  the  ttatuu  M  JnfarpPftaA  It  ia  ordered,  Tbftt  f«  the  pnrpMM  d 

DiailizedbyLTOOgle 


UNITED  STATES  t.  ATCHISON,  T.  ft  S.     F.  B.  00. 


1*11. 

t)ut  hf  mhieh  tioae  it  could  be  exerted,  uid 
thanfora  *,  coosidoTstioa  of  the  one  and 
tlie  other,  and  tbe  eitablishment  of  the  basU 
bj  peroentagee,  wtu  within  the  power  graot- 
ad.  Aa  will  be  aeen  bj  tbe  order,  and  aa 
wa  liA*e  alreadj  aaid,  for  tbe  purpoee  of 
tlw  yercentagea  eatabliahed  xmiea  of  inUuence 
we  adopted,  and  tbe  pereentagea  fixed  m 
to  anch  Eonea  Taried  or  fluctuated  upon  the 
baala  of  the  iDfluence  of  the  competition  in 
tlM  deaigoated  areaa.  Aa  we  hava  pointed 
oat,  though  lomewbat  modifled,  the  lonea  ai 
thua  leleeted  bj  the  ConuniMion  were  In 
aubatanca  the  aame  aa  thoae  prerioual;  fixed 
hj  the  carriera  aa  the  buia  of  the  rate  mak- 
i^  which  waa  included  in  tlie  tariffa  wbieh 
were  under  in*eatigatiou,  and  therefore  we 
maj  put  that  anbjeet  out  of  view.  Indeed, 
except  aa  to  queatlona  of  power,  there  ia  no 
contention  in  the  argument  aa  to  the  In- 
equality of  the  Eonea  or  pereentagea,  or  aa  to 
any  nndua  preference  or  diaorlmination  re- 
anlting  from  the  action  taken.  But  be  tUi 
M  it  nia7,   in  view  of  the  flndinga  of  the  ' 


494,  4»& 

CommiMlon  aa  to  the  aTatem  of  latM  pre- 
vailing in  the  tariff!  which  were  before  it, 
of  the  inequaljtiei  and  burden*  engendered 
by  euch  ajatem,  of  the  poaaible  aggrandiza- 
ment  un  natural! j  bejond  the  limlta  pro- 
duced by  competition  in  favor  of  tlie  com- 
petitive poiuta  and  againat  other  pointa  bj 
tlie  tariff  in  qneation, — facta  which  wa  ac- 
cept, and  whleh  indeed  are  unchallenged, — we 
•ee  no  ground  for  aaTing  that  the  order  waa 
not  aaatalned  by  the  facta  upon  which  it  waa 
based,  or  that  it  exceeded  the  power*  which 
tbe  atatute  coaferred,  or  tranacended  the 
limit*  of  the  Bound  legal  discretion  which 
it  lodged  in  [495]  the  Conuniaaion  when 
acting  upon  the  aubject  before  It. 

It  reault*  that  the  Commerce  Court,  in 
«gijoiniiig  the  order  of  tbe  Uommlaaton,  waa 
wrong,  and  ita  decree  to  tbat  end  muat 
therefore  be  reversed,  and  the  eaae  be  re- 
manded to  tbe  proper  District  Court,  with 
direction*   to  diami**  tbe  bill  for  want  of 

Reversed. 


mnea,  aa  described  in  the  following  manner: 

(The  tranacontlnental  group   hereinafter 

described  are  aa  specifled  in  R.  H.  Couotiss, 

agenfa  transcontinental  Tariff  I.  C.  C.  No. 


Zona  No.  1  comprioea  all  that  portion  of 
Oe  United  State*  lying  wcat  of  a  line  called 
Line   No.    1,  which   extends   in   a   general 


aoutherly  direction  from  a  point  immediate- 
)j  east  of  Qrand  Portage,  Hinneaota;  thence 
aoutbwesterly,  along  tbe  northwestern  shore 
of  Lake  Superior,  to  a  point  immediately 
caat  of  Superior,  Wisconsini  thence  south- 
erly, along  tbe  eastern  boundary  of  Trans- 
eonUnent^  Group  F,  to  the  intersection  of 
the  Arkansas  and  Oklahoma  state  line; 
thence  along  the  west  side  of  the  Kansas 
City  Southern  Railway  to  the  Gulf  of  Hex- 
leo. 

Zone  No.  2  embrace*  all  territory  In  the 
United  State*  lying  ea«t  of  Line  No.  1  and 
west  of  a  line  called  Line  No.  2,  which  be- 
gins at  tbe  international  boundary  between 
the  United  States  and  Canada,  immediately 
west  of  Cockbum  island,  in  Lake  Huron ; 

Gisaes  westerly  through  tbe  Straits  of  Hack- 
aw;  southerly,  through-Lake  Michigan  to 
tta  southern  boundary;  follow*  the  wcat 
bonndary  of  Transcontinental  Qroup  C  to 
Padncah,  Kentucky ;  thence  followe  tlw  eaat 
aide  of  the  lUinoia  Central  Bailroad  to  the 
Bonthem  boundary  of  Transeoutinoital 
Group  Ci  thence  followa  the  eaat  boundary 
of  Qronp  C  to  the  Qulf  of  Hexico. 

Zone  No.  3  embracea  all  territory  in  the 
United  State*  lying  ea*t  of  Line  No.  2  and 
north  of  the  south  boundary  of  Transeon- 
tlnental  Group  C,  and  on  and  west  of  Line 
No.  8,  which  i*  the  BufTalo-Pittsburg  Une 
from  Buffalo,  New  York,  to  Wheeling,  West 
•S  Ik  ed.  I 


Virginia,  marking  the  weatem  boundary  of 
Trunk- Line  Freight  Association  territory; 
thence  followa  the  Ohio  river  to  Huntington, 
West  Virginia. 

Zone  Na  4  embraces  all  territory  In  tbe 
United  States  east  of  Line  No.  3  and  north 
of  tbe  south  boundary  of  XrHnacontinental 
Group  C. 

Zone  No.  5  embrace*  all  territory  south 
and  east  of  Transcontinental  Group  C. 

It  is  further  ordered,  (1)  Tbat  those  por- 
tion* of  the  above-numbered  applications 
that  rei^neat  authority  to  maintain  h^her 
commodity  ratea  from  points  in  Zone  No.  1 
to  intermediate  points  than  te  Pacific  coaat 
terminals  be,  and  the  same  are  bere^, 
denied,  elTective  November  15,  1911;  (2) 
that  petitionera  herein  be,  and  they  are 
hereby,  authorized  to  establish  and  main- 
tain, vereetive  November  IS,  1911,  eommodi- 
ty  ratea  from  all  peinte  In  zonea  numbered 
2,  3,  and  4,  a*  above  defined,  to  pointe  in- 
termediate to  PaciSc  coa*t  terminals,  that 
are  higher  to  intermediate  paints  than  to 
Paclflc  coast  terminals;  provided,  that  the 
ratea  te  intermediate  polote  from  pointe  in 
zones  numbered  2,  S,  and  4  ahall  not  exceed 
the  rates  on  the  same  commodities  from  tbe 
same  poinU  of  origin  to  tbe  Pacific  coast 
terminals  by  more  than  7  per  cent  from 
pointa  in  Zone  No.  2,  IS  per  eent 
from  pointo  In  Zone  No.  S,  and  8S  par  cent 
from  points  in  Zone  No.  4. 

Tbe  commission  doea  not  hereby  approve 
an^  rata*  that  may  be  establiahed  onder 
thiB  authority,  all  anch  ratea  being  anbteet 
to  complaint,  investigation,  and  correction 
if  they  oonfliet  with  any  other  provfaiona 
of  the  ad 

By  the  Conuniaaion: 

[SeaL]  Jodaon  a  ClaBsats, 

niMlrnian. 
14B» 
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UNITED   STATES  OF   AMERICA,   inter-  InteraUte  Commerce  CommiMion,  200  U.  & 

•Ut«     Coanmaree     CommiMion,     et     al^  341,  fiO  L.  ed.  SIS,  £«  Sap.  Ct.  Bep.  ETli 

AppU.,  Weatern  U.  Tel^.  Co.  v.  CaU  Pub.  Co.  lU 

*-  U.  S.  W,  4S  L.  mL  769,  SI  Sup.  Ct.  Bn. 

UNION  PACIFIC  RAILROAD  COMPANY  shI;  Atchi«m,  T.  A  S.  F.  R.  Co.  r.  Deniw 

et  *l     (No.  137.)  4  N.  0.  R.  Co.  110  U.  B.  667,  28  L.  ed.  281, 

UNITED   STATES   OF   AMERICA,   later-  *  ^-  ^^  ^f'  ^^-    .^     ,  .      _., 

■Ute     Commerce     Commi«ioix,     et     *]..  The  pi-oviuona  of  the  Irt  *ecti(m  of  the 

ApptB.,  interstate  commerce  act,  that  ail  ralea  miut 

T.  be  reasonable,  was  and  is  limplj  deelaratoi; 

UNION  PACIFIC  RAILROAD  COMPANY  "'  Uib  common  law. 

et  aL     <No.  163.)  23   Am.  ft   Eng.   Enc.   Law,   Sd  ed.  CX; 

Munn  V.  IllinoiB,  94  U.  B.  113,  £4  L..  ed.  TT; 

(8m  S.  C.  Reporter's  ed.  496-497.)  Ruggles  v.  Illinois,  108  U.  B.  538,  ZT  L.  ei 

817,  2  Sup.  Ct.  Rep.  832;  Atchison,  T.  A  S. 

.T^i;  Si^.  *•  f  !«™*?  •»?  *J?  deeision  in  p.  r.  Co.  v.  DenYer  A  K.  0.  R.  Lo.  110  U. 

«"^R^rJ^.°L*^!ir  '•  **«^"<'"'  ^-  *  S.  807.  28  L.  ed.  201.  4  Sup.  Ct.  Rep.  136; 

8.  F.  R.  U.,  ante,  1408.  ^^^^  ^  p^^^^^,  j^  ^  .J   ^^    ^^g  ^.  g- 

[Noa.  137  and  163.1  ^^^-  ^B  L.  «d.  644,  6  Sup.  «.  Rep.  334,  388, 
1101;  Dow  T.  Beidelman,  ISS  U.  B.  680, 11 

Argued  FebruM?  23,  28,  and  27,  1912,    Or-  L.  ed,  841,  Z  Inters.  Com.  Rep.  66,  S  Sup.  CL 

dered  on  April  8,   1912,  for  reargument  K«p.  1028. 

before  full  bench.     Reargued  October  18,  Common  carriers  assume  the  duties  el  a 

21,  and  28,  1912.     Decided  June  22,  1914.  P"''!'*  *""»•     Bj  «»«««"<  la  tba  bosiMM 

they  grant  to  the  public  an  intcreat  in  their 

TWO  APPEALS  from  the  United  SUtes  business.    The;  agree  that  all  peraons  is- 

Commerce    Court    to    review    an    Inter-  terested  in  their  business  through  such  grsat 

locntory    order    and   final    decree    enjoining  shall  be  treated  and  dealt  with  fairlf,  equita- 

the  enforcement  of  an  order  of  the  Inter-  blj,  justly,  and  without  favor,  diaadvastigt, 

state  Commerce  Commission  based  upon  the  or  discrimination. 

long  and   short  haul   clause  of  the  act  to  Munn  t.  Illinois,  94  U.  S.  113, 24  L.  sd.  Ili 

regulate  commerce.     Reversed  and  case  re-  Chicago,  M.  A  St.  P.  R.  Co.  v.  Minnesoti, 

manded  with  directions  to  dismiss  the  bill.  134  U.  S.  418,  33  L.  ed.  070,  3  Inters.  Com. 

See  same  case  below,  on   motion  to  dis-  Rep.  200,  10  Sup.  Ct.  Rep.  462,  702;  Budd 

miss,  101  Fed.  856.  v.  New  York,  143  U.  S.  617,  36  U  ed.  E47. 

Former  Attorney  Gene.«l   Wick«rsham  V"**™"  ^'";?'P- "l  ^^^"^?^c^•P;,"!i 

and    AssUtant   Attorney    General    Fowl™  ?'^' ^^^^^^'''r^  ^u       ;,o   w'i 

argued  the  cause,  and.^th  Mr.  Blackburn  ^.«^-  ^"' *  I"ter^  Com.  fep.  670.  14  Sup. 

E^Une.  Special' AssiWnt  to  the  Attorney  ^^  t%!''lT^  B  ^tV^^i^ 

General,  filed  a  brief  for  the  United  States  ^°-  'j/r  ^'  i        .'J'  i    '        .  »  o 

™.  .J»^...i  .- «..  ^^^'  17  Sup.  Ct.  Bep,  198;   MiSMurl  F.  E. 

on  original  argument,  ^^    ^    ^^^^  ^^^  ^^^  ^  ^^^  ^    g^ 

Ur,  Patrick  J.  Farrell  argued  the  cause  B12,  53  L.  ed.  362,  29  Sup.  Ct.  R«p.  214. 
and  filed  a  brief  for  the  Interstate  Com-  In  the  California  water  cases  and  the  Mew 
merce  Commission.  York  gas  case  this  court  haa  affirmed  de- 
Mr.  Stephen  A.  Foster  argued  the  cause,  ^i^*""'  <»*  ""  appropriate  tribunals,  whiek 
and,  with  Ue«irs.  Rush  C.  Butler,  William  !«""»*  P"*!"  '«*'""  corporations  to  ean 
E.    Lamb,    snd    Cornelius    Lynde,    filed    a  ""'?  •  P"'  '^*- 

brief   for   appellant   the   Chicago   AesocU-  San  Diego  Land  4  Town  Co.  t.  Naticasl 

tion  of  ConuDwce.  City,  174  U.  -8.  786,  43  L.  ed.  IIM.  10  Bap. 

Ct  Rep.  804;  San  Diego  Land  ft  Town  Oo. 

Mr.  H.  M.  Stephens  argued  the  cause,  ,_  Jssper,  189  U.  8.  439.  47  L.  ad.  892,  M 

and,  with   Messrs.   J,   B,   Campbell,    A.  M,  gup.  ct.  Rep,  57J ,  stanisUua  County  t.  Sss 

Craven,  and  John  Wiley,  filed  a  brief  for  joaquin  ft  K.  River  Ca:;al  ft  Irrig,  Co,  J9( 

appellants  the  City  of  Spokane  «4  al:  U.  S.201,  48L.  ed.406,  24  Sup.  CtRep.BIl-, 

The  theory  of  the  common  law  was  that  jjew  York  v.  Consolidated  Gas  Co,  212  V.  B. 

the  strong  could  not  be  preferred  over  the  ]b_   53  l,   ed.   S82,   48   LJl.A.(NJ.J    IIH 

weak;  that  no  favoritism  should  be  shown;  29  Sup.  Ct  Rep.  102,  18  Ann.  Caa.  1014. 

tbat  all  persons  should  be  upon  an  equslity.  There  is  no  reason  why  CongreM  shouU 

and   none  treated  unjustly   or   placed  at  a  not  fix  a  lower  per  cent  than  fl. 

disadvantage.  Covington  ft  L.  Tump.  Road  Co.  v,  Ssad- 

Missouri  P.  R.  Oo.  v.  Larabee  Flour  Mills  ford,  164  U.  S.  S78,  41  L.  ed.  S«0,  17  Svp. 

Co.  211  U.  8.  612,  63  L.  ed.  352,  20  Sup.  Ct.  Ct.  Rep.  198 ;  San  Diego  Land  A  Town  Co.  v. 

Bep.  214;  New  York,  N,  H.  ft  H.  R.  Co.  t.  National  Ci^,  174  U.  S.  739.  43  L.  ed.  lUl 

141t  ^-~           »■«  V.  *■ 

DiailizedbyLTOOgrC 


igia. 


UNITED  STATES  v.  UNION  PACIFIC  K.  CO. 


It  Sup.  Ct.  Ref.  804;  Cheupekke  *  P. 
Xaleph.  Co.  t.  Manning,  1S6  U.  S.  238,  M 
Ii.'ed.  1144,  22  Sup.  Ct.  Rep.  8B1. 

FrovtMM  Are  g«aeTatl;  for  tbe  purpose  of 
malting  an  exception,  to  reatrain  gejeralitiee, 
to  qualifj  operation,  and  prevent  miiinter- 
pretation.  They  may  be  for  the  purpose  of 
anlargement  or  extenlion.  They  may  mean 
the  same  aa  "but"  or  "anJ,"  and  Mrve  to 
separate  or  diminiah. 

Interstate  Commerce  Commission  t.  Baird, 
194  U.  8.  25,  30,  37,  48  I^  ed.  860,  SOS,  866, 

54  Sup.  Ct  Rep.  6Q3i  Chesapeake  i  P. 
Telepti.  Co.  t.  Manning,  186  U.  8.  238,  242, 
46  L.  ed.  1144, 1146,  22  Sup.  Ct.  Rep.  881. 

The  proviso  in  the  statute  proves  that  the 
thing  attempted  to  be  excepted  wouhl  be 
within  tbe  general  class  bad  tbe  proviso  or 
exception  not  been  made. 

Brown  v.  Maryland,  12  Wheat.  410,  438,  6 
L.  ed.  «78,  6B6. 

A  proviso  is  construed  strictly,  and  takes 
■0  ease  ont  of  the  enacting  clause  which  does 
Wit  fall  fairly  within  its  terms,  where  the 
enacting  clause  is  general  in  its  language 
and  objects,  and  the  proviso  follows. 

United  States  v.  Dickw>n,  Ifi  Pet.  141,  10 
JL  ed.  BSB. 

Bates  may  be  fixed  to  aa  to  require  the 
eanier  to  furnish  rates  to  all  on  basis  ear- 
liar  establishes  aa  to  some. 

Alabama  ft  V.  R.  Co.  v.  Mississippi  R. 
Commiation,  203  U.  S.  496,  SI  L.  ed.  288, 
27  Sup.  Ct.  Rep.  163. 

Statutes  that  are  constitutional  in  part 
only  wilt  be  upheld  so  far  as  they  are  not  In 
conflict  with  the  Constitution,  provided  the 
allowed  and  prohibited  parts  are  severable. 

Keokuk  Northern  Line  Packet  Co.  v.  Keo- 
fcnk,  06  U.  8.  80,  S4  L.  ed.  381;  Presser  v. 
Illinois,  lie  U.  S.  203,  20  L.  ed.  618,  6  Sup. 
Ct.  Rep.  680;  Gatewood  t.  North  Carolina, 
203  U.  8.  531,  542,  61  L.  ed.  306,  310,  27 
Sup.  Ct.  Rep.  167;  Hamilton  v.  Brown,  101 
V.  S.  266,  274,  40  L.  ed.  601, 609, 16  Sup.  Ct. 
B«p.  6B6. 

The  carriers  have  been  expending  annually 
from  earning*  much  more  in  pemuuxnt  im- 
provements than  they  are  entitled  to  under 
tbe   holding  and   nj«  aunovnoed  by   this 

Illinois  C.  R.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  8.  441,  61  L.  ed.  1128, 
87  Sup.  a.  Rep.  TOO. 

The  power  of  CongrcM  ia  supreme  and 
■btolute — barring  the  conftltutioual  ques- 
tion of  confiscation. 

Delk  T.  Bt.  Lonis  ft  8.  F.  R.  Co.  220  U. 
a  BflO,  OB  L.  ed.  BM,  31  8np.  Ct.  Rep.  617; 
Johnson  v.  Southern  P,  Co.  196  U.  S.  1,  48 
L.  ed.  303,  26  Sup.  Ct.  Rep.  168,  17  Am. 
Vtg.  Rep.  412;  BmploTera'  Liability  Caaes 
(Howard  v.  Illinois  G.  R.  Co.)  207  U.  S.  463, 
S2  L.  ed.  297,  28  Sup.  Ct.  Rep.  141;   In- 
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terstate  Commerce  Commission  v.  Chicago  ft 
A.  a.  Co.  216  U.  S.  479,  54  L.  ed.  291,  30 
Sup.  Ct.  Rep.  163 ;  Interstate  Louunerce 
Commission  v.  liUnois  C.  R.  Co.  216  U.  8. 
452,  54  L.  ed.  230,  30  Sup.  Ct.  Rep.  153; 
I«athe  T.  Ihomae,  207  U.  S.  63,  62  L.  ed. 
118,  28  Sup.  Ct.  Rep.  30;  United  SUtea  v. 
Lehigh  Valley  B.  Co.  220  U.  8.  267,  56  L. 
•d.  458,  31  Sup.  Ct.  Rep.  387;  AtUntic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  210  U.  S.  136, 
66  L.  ed.  167,  31  L.R.A.(N.S.)  7,  31  Sup.  Ct. 
Rep.  164;  Chicago,  B.  ft  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  648,  65  L.  ed.  328,  31  Sup.  Ct. 
Rep.  869;  Chicago,  I.  ft  L.  R.  Co.  v.  United 
SUtea,  219  U.  8.  480,  5G  L.  ed.  305,  31  Sup. 
Ct.  Rep.  272;  Atlantic  Coast  Line  R.  Co.  v. 
Mazursky,  216  U.  S.  122,  64  L.  ed.  411,  30 
Sup.  Ct.  Rep.  376;  Alabama  ft  V.  R.  Co.  v. 
Mississippi  R.  Commia.ioD,  203  U.  S.  406, 
61  L.  ed.  289,  27  Sup.  Ct.  Rep.  103;  United 
StaUe  ex  rel.  Atty.  Gen.  v.  Uelauore  ft  U. 
Co.  213  U.  S.  368,  63  L.  ed.  836.  20  Sup.  Ct. 
Rep.  627. 

'ihe  people,  through  their  representatives 
in  Congress,  so  long  ss  they  are  within  the 
provisions  of  the  Federal  Constitution,  are 
superior  and  paramouiit  to  the  Commission 
and  this  court,  and  have  a  right,  through 
their  representatives  in  Congresa,  to  adopt 
a  new  policy  or  change  a  policy,  and  to 
amend  the  law  so  as  to  eliminate  and  get 
away  from  the  decisions  of  the  Commission 
and  this  court. 

LouisviUe  ft  N.  H.  Co.  v.  Mottley,  219  U. 
S.  467,  55  L.  ed.  297,  34  L.R.A.(N.8.)  671, 
31  Sup.  Ct.  Rep.  865. 

Tbe  policy  of  a  statute  ia  wholly  for  and 
with  Congress. 

Ibid.;  Calder  v.  Michigan,  218  U.  8.  601, 
64  L.  ed.  1163,  31  Sup.  Ct.  Rep.  122;  In- 
terstate Commerce  Commission  r.  Illinois 
C.  B.  Co.  216  V.  S.  452,  64  U  ed.  280,  80 
Sup.  OL  Bep.  166. 

Courta  may  consider  reports  of  committees 
and  debates  in  Congress.  This  court,  how- 
ever, has  determined  that  they  are  not  de- 
terminative or  decisive  of  the  construction 
placed  upon  any  act  by  Congress,  or  to  be 
placed  thereon  by  the  courts. 

AUridge  v.  Williams,  3  How.  1,  11  L.  ed. 
469;  District  of  Columbia  v.  Washington 
Market  Co.  106  U.  8.  243,  27  L.  ed.  714, 
£  Sup.  Ct.  Rep.  643;  United  States  v.  Xrans- 
Misaonri  Freight  Asso.  166  U.  S.  290,  41 
L.  ed.  1007,  IT  Sup.  Ct  Rep.  540;  Dunlap 
v.  United  SUtea,  173  U.  S.  65,  43  L.  ed.  618, 
IV  Sop.  Ct.  Rep.  318;  Maxwell  v.  Dow, 
176  U.  8.  681,  44  L.  ed.  607,  20  Sup.  Ct. 
Rep.  44^  404;  Oceanic  Steam  Nav.  Co.  v. 
Stranehan,  214  U.  8.  320,  53  L.  ed.  1013,  20 
Sup.  Ot.  Rep.  671. 

Necessarily,  in  considering  a  statute,  tbe 
history  of  that  sUtute,  matters  to  be  rem- 
edied, and  the  intention  of  Congrea^  must 
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b*  eowidend.  II  tlun  U  nothing  to  nmtAj, 
Uwn  tben  U  no  exeuM  for  the  Mneudmant. 

Prwton  T.  BrowdBT,  1  WhMt.  11&,  4  1.  ed. 
Mi  Stewurt  v.  Kaha  (Stewut  *.  Bloom) 
11  Wall.  401,  £0  L.  «d.  ITSi  BUce  t.  21  a- 
UoiuJ  City  BaalE,  23  WaJL  807,  23  L.  ed. 
1191  United  SUtei  v.  Union  P.  B.  Co.  91 
U.  B.  72,  23  L.  ed.  2e4i  Plntt  t.  Union  F.  B. 
Co.  BQ  U.  &  48,  26  L.  ad.  424;  Church  of 
tiie  H0I7  Trinity  t.  Unitwl  StatM,  143  V. 
B.  tGT,  SS  L.  «d.  £20,  18  Sup.  Ct  Rep.  Sll; 
T«xu  ft  P.  R.  Co.  T.  IntersUte  Commerce 
ConuniMion,  162  U.  B.  197,  40  L.  ed.  040, 
C  Intere.  Com.  Bep.  40S,  18  Sup.  Ct.  Bep. 
6Mi  United  SUtM  v.  Qoldenberg,  168  U.  8. 
9fi,  42  L.  ad.  894, 18  Sup.  CL  Bep.  3. 

A  guide  to  the  me*nlng  of  the  statute  ie 
found  in  the  evil  which  it  !■  designed  to 
remedy,  ki  gathered  from  contempoianeoua 
erenta,  tlie  aituation  aa  it  eziated,  and  a* 
it  waa  preMed  upon  tlie  attention  of  tlie  leg- 
ialatiTe  body. 

Chnreb  of  the  Holy  Trinity  v.  United 
Statea,  14S  U.  8.  4G7,  36  L.  ed.  226, 12  Sup. 
Ot.  Rep.  611. 

Congreaa  intended  to  and  did  adopt  the 
poli<7  ot  prerentlng  carriers  from  eliarging 
more  for  the  ahorter  hauL  Where  a  pro- 
Tiaion  la  left  out  of  a  statute,  either  by 
design  or  mistake  of  the  legislature,  the 
courts  have  no  power  to  supply  it.  To  do 
■o  would  be  to  legislate,  and  not  to  construe. 

Hobba  T.  HcLean,  117  U.  B.  667,  29  L.  ed. 
MO,  B  Sup.  CL  Rqi.  870. 

Where  the  legislature  makea  a  plain  pro- 
rision  without  ""■'''"g  any  tsceptim,  the 
emurta  can  make  none. 

UaxweU  v.  Moor^  22  How.  186,  IBlj  16 
L.  ed.  261,  £53. 

The  omiadoi  or  failure  to  provide  lor 
contingencies  wlilch  it  may  seem  wise  to 
liaTs  speoiflcally  prorided  for  does  not  justi- 
fy Judicial  addition  to  the  language  ot  the 
statute; 

Pirie  V.  OUe*«o  Title  &  T.  Co.  182  U.  S. 
4S8,  46  I.,  ed.  1171,  21  Sup.  Ct  Bep.  006. 

The  delegation  of  power  and  authority  to 
the  Commiaaion  ia  not  a  delegation  of  l^ia- 
latJTs  power. 

Unit«d  BUtaa  t.  Grimand,  220  U.  &  COS, 
56  L.  ed.  663,  81  Sup.  Ct.  Rep.  480;  Light 
V.  United  SUtea,  220  U.  8.  528,  66  L.  ed. 
970,  81  Sup.  Ct.  Hep.  486 ;  Montenuna  Canal 
Co.  T.  SmithTiUe  Canal  Co.  £18  U.  8.  871, 
64  L.  ed.  1074,  81  Sup.  Ct.  Rep.  67. 

In  order  to  wipe  out  discrimination  it  la 
seceeaary  that  relative  ratea  be  fixed  and 
enforced.  Congreaa  has  ample  power  to  fix 
relaUve  latea,  and  thia  it  may  So  either 
directly  or  Indirectly  through  tha  Commis- 

Alabama  A  V.  R.  Co.  v.  Miksissipp)  R. 
Commiaaion,  COS  U.  8.  496,  51  L.  ed.  280, 
27  Snp.  Ok  B^  Its. 
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of  tliat  question  of  fact  is  aui^  that  it  csa- 
Qot  be  reviewed  by  tlie  courts. 

Shepley  t.  Cowan,  Ul  U.  8.  S30,  £8  L.  al. 
424;  United  BUtca  t.  Throciunorton,  B8  D. 
8.  61,  26  L.  ed.  03;  Vance  t.  Bnrbank,  101 
U.  S.  514,  26  L.  ed.  S20;  Marques  «.  Vrisbia^ 
101  U.  S.  473,  26  L.  ed.  800;  Lee  t.  Johnsca, 
116  U.  S.  48,  29  L.  ed.  570,  0  Sup.  Ct.  Bep. 
240;  Sanford  v.  Sanford,  139  U.  S.  642,  tf 
L.  ed.  £90,  11  Sup.  CL  Bep.  6«6;  Qenzato 
*.  Freneb,  164  V.  S.  338,  41  L.  ed.  458,  17 
Sup.  Ct.  Bep.  102;  Brown  t.  Hitchcock,  17) 
U.  S.  473,  43  Ll  ed.  772,  10  Sup.  Ct.  Bep. 
485;  Gardner  t.  Bonestell,  ISO  U.  &  36^ 
46  L.  ed.  674,  21  Sup.  Ct.  Bep.  300;  Brown 
V.  Ourney,  201  U.  S.  184,  50  l-  ed.  711, 
86  Sup.  Ct.  Bep.  508;  HiU  t.  McCord,  IH 
U.  a.  896,  40  L.  ed.  261,  26  Sup.  Ct.  Bif. 
96;  United  SUtW  t.  Uinor,  114  U.  B.  233, 
20  L.  ed.  110,  6  Sup.  Ct.  Bep.  836;  SnaU  *. 
Rakestraw,  196  U.  S.  40S,  40  L.  ed.  SS7,  tS 
Sup.  Ct.  Bep.  286. 

Mr.  F.  O.  DlUard  argued  the  eaast^  aad, 
with  Hessra  Robert  Dunlap,  B.  C.  liadlay, 
and  Maxwell  ETarto,  filed  a  brief  for  af- 

Meaars.  Maxwell  Brarta,  Qardiner  Latk- 
rap,  Charles  W.  Bnnn,  durlea  Donnell;, 
Robert  Dunlap,  B.  C.  Lindley,  and  F.  C. 
Dillard  also  filed  a  brief  for  appelleee. 

Mr.  Joaepb  N.  Toal  argued  tlM  canst, 
and,  with  Mr.  Wirt  Minor,  filed  a  brief  f«r 
Intervenera,  the  Portland  Cliambar  at  Com- 
merce  et  al.: 

There  Iwiiig  no  queation  of  the  eriatiw 
of  water  oMnpetition,  nnjuat  diacriminatka 
cannot  be  predicated  on  rates  eompelkd  If 
it. 

East  Tennweee,  V.  *  O.  R.  Co.  t.  latv 
stata  Commtf  ga  Commiaaion,  181  U.  S.  1, 4i 
L.  ed.  710,  21  Snp.  Ct.  Bep;  616;  Teiai  A 
P.  R.  Co.  V.  Interstate  Ccauneree  CcBamla 
sl<m,  162  U.  8.  1B7,  220,  40  L.  ed.  040.  HT, 
6  Inters.  Com.  Rep.  406,  IB  Bnp.  Ct  Bap. 
6S6;  Noyes,  Am.  B.  Bates,  p.  83. 

The  efforte  of  carriers  in  their  snppcMd 
interests  or  in  the  interests  of  some  loeslitr 
to  equalize  natural  disadvantagea  throng 
the  rate-making  power  lias  time  and  a^ia 
hem  condemned  by  tiia  Commisskn. 

Elk  Cement  *  Linte  Oo.  t.  BaUimtsa  *  0. 
B.  Co.  22  Inters.  Com.  Rqt.  84;  CsrstM 
Packing  Co.  V.  Oregon  *  W.  R.  Co.  22  Intaa 
Com.  Rep.  77;  Beale  Jt  W.  Bailniad  Bsti 
B^ulation,  |  843;  Enterprise  Utg.  Oa.  *. 
Georgia  R.  Ool  12  Inters.  Com.  Rep.  4Ui 
East  8t  Louis  Cotton  OU  Co.  t.  Bt  Laws 
4  S.  F.  R.  Co.  20  Inters.  Oosa.  Bep.  «: 
Corporation  Commiasitm  *.  Norfolk  Jt  W.  B. 
Co.  10  Inters.  Com.  R4.  t" 
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Tbe  teraiinkl  nt«  pliu  the  local  back  i 
tnila  the  rate  wUeh  can  b«  charged  to 
bitarmMllate  point  within  the  inflmnoi 
water  eompetltion. 

Int«ntata  Commeree  Comminion  v.  Lc 
▼Ule  t  N.  R.  C«.  IM  U.  a  273,  280, 
Jj.  ad.  IM7, 1054, »  8np.  Ot.  Sep.  8B7. 

Forner  Attorney  Oeneral  Wlckevah 
and  Aaaistuit  Attomej  General  Fov 
argued  the  cause,  and,  with  Mr.  Blaekb 
Eiterllne,  Special  Auiitant  (o  the  Attoi 
General,  filed  a  brief  for  the  United  8b 
on  reargumeut. 

Ur.  Patrick  J.  Furell  argued 
can**  lor  the  Interatate  Couuneroe  C 
mlaaloB. 

Ueura.  Roah  C.  Batlar,  William  E.  I* 
Stephen  A.  Forter,  and  Comeliu  hj 
filed  a  brief  tor  appellant  the  Chicago 


Hr.  J.  B,  Ounpbell  argued  the  ci 
for  appellanta  the  oitj  of  Spokane  et  al. 

Ur.  Joseph  N,  Teal  argued  the  ci 
for  interreners,  the  Portland  Chambei 
Commerce  et  al. 

Ur.  P.  O.  DlUard  argued  tha  eaoae 
filed  a  brief  for  appellees. 

Ur.  Alfred  P.  Tluni  filed  a  brief  aa  am 
ouria. 

For  eoDtentioiia  ot  ooanwl  not  here 
forth,  see  their  respectlTe  brielB  aa  repoi 
in  United  BUtea  v.  Atehlaon,  T.  A  8.  F 
Co.  ante,  1408. 

Ur.  Chief  JuUee  Wblte  delivered 
opinion  of  the  court : 

The  eleren  carriers  who  are  appellea 
thla  record  filed  with  the  Interatate  C 
meree  Ccmmlation  applicationa  to  be 
lieved  from  the  long  and  short  haul  eli 
of  I  4  of  tbe  act  to  regulate  commeree 
Stat  at  L.  380,  chap.  104,  U.  S.  Comp.  8 
1001,  p.  3](i6],  as  amended  by  the  ad 
June  18,  ISIO,  chap.  308,  38  Stat,  at 
M7,  U.  S.  Comp.  SUt.  Bnpp.  1911,  p.  1! 
After  full  hearing  the  Commission  oib 
an  order  granting  in  certain  reepects 
nllef  prajed,  but  eetablishing  a  proport 
•ta  relation  to  be  maintained  bet* 
tha  lower  rate  for  the  kmger  haul  and 
hlgfaar  rate  for  the  shorter  hanl  upon 
basis  of  percentages  which  were  fixed  i 
reference  to  defined  aotiea.  The  earr 
refused  to  obey  the  order,  and  filed  tl 
bill  .in  the  commerce  court  to  enjoin  Its 
forcemeat.  An  later!  ocutory  injund 
wsa  ordered.  The  defendanta  moved  to 
miss,  and,  on  tha  OTcrruling  of  tlie  motii 
appealed  from  tbe  interlocutory  ord:r,  I 
ease  being  No,  137.  Subsequently,  v^, 
>S  lb  ed. 


the  election  ot  the  defendants  not  to  plead 
farther,  a  final  decree  was  entered  and  ap- 
pealed from,  that  ftppssi  being  Ho.  1S3. 

These  eases  are  governed  by  the  opinion  Id 
Noa.  188  [497]  and  10£,  Just  decided  [884  U. 
8.  470,  tnU,  1408,  34  Sup.  Ci  Sep.  SBB]. 
Th^  were  tried  in  the  eonrt  below  with  the 
other  eaaes,  were  decided  by  the  same  opin- 
ion, and,  although  different  localities  are  in- 
TolTed,  the  questions  presented  are  Iden- 
tical, and  for  the  reasons  givso  in  the 
other  esses,  Noa.  186  and  102,  the  decree 
must  be  rereraed  and  remanded  to  the 
proper  district  court  with  directions  to 
dismiss  the  bill  for  want  of  e^^. 

BeTfraed. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

ON  THE  RELATION  OF  EDWARD  F. 

DUNNE,)  QOVESNOS,  AND  PATRICK 

J.  LUCEY,  ATTORNEY  GENERAL,  FUs. 

In  Err., 

ECONOUY  LIGHT.  A  POWEB  COUPANY. 

{See  S.  a  Reporter's  ed.  4B7-424.} 

E^TOr  to  state  court  '•  dedaton  ot  Fed- 
eral qnesUon. 

1.  A  judgment  of  the  Illinois  supreme 
court,  affirming  the  dismissal  of  the  state's 
suit  to  restrain  a  corporation  from  eon- 
structing  a  dam  aoross  a  river,  is  not  re- 
viewable in  the  Federal  Supreme  Court  on 
the  theory  that  It  involvee  a  decision  of 
the  Federal  question.  If  any,  presented  by 
the  assertion  on  behalf  of  the  state  of  a 
public  right  arising  from  the  oondition  of 
navigability  alleged  to  have  bem  created  by 


1  Expiration  of  term  of  office  of  Charles 
8.  Deneen  as  Governor,  and  Willism  H. 
Stead  as  Attorney  General,  parties  plaintlffa 
in  error  herein,  snggestad,  and  substitution 
of  Edward  F.  Dunne,  Governor,  and  Patrick 
J.    Lucqt,    Attorney    General,    as    parties 

Slaintiffs  In  error  herein,  granted  Deeeoabet 
i,  1814. 

Non. — On  the  general  aubjeet  of  writs 
of  error  from  United  States  Supreme  Conrt 
to  state  Boorta — see  notes  to  Uartln  ▼. 
Hunter,  4  L.  ed.  U.  8.  07 1  Hamblin  v. 
Western  Land  Co.  ST  L.  ed.  U.  S.  SOTt  Re 
Buchanan,  SB  L.  ed.  U.  8.  384;  aad  Klplw 
V.  IlllnoU,  42  L.  ed.  U.  8.  B98. 

On  what  adjudications  of  state  oonrts 
can  be  brought  up  for  review  In  the  Bupreme 
Courts  of  t£a  United  States  by  writ  of  error 
to  those  courts— see  note  to  Apex  Transp. 
Co.  V.  Oarbade,  82  L.ILA.  SIS. 

On  how  and  when  qnestions  must  be 
raised  and  decided  In  a  state  eonrt  in  order 
to  make  a  case  for  a  writ  of  error  from 
the  Snpreme  Court  of  tha  United  SUtas— 
see  note  to  Uutaal  L.  Ins.  Co.  v.  UcGrew, 
aSLJLA.33. 
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St^KEMS  OOOK'l  Of  TH&  UNITED  STATES.  Oct.  Tam, 

mutUttilj   local   quMtions    •■   to   atate    or  titt  QrMt  Lakes  with  tii«  MiMiaaippi  rlrv 

private  ownenhip  of  the  bed  of  the  river,  are  m  interwoTcn  and  related  that  the  righto 

and  the  validity  of  deeds,  leases,  and  con-  ^nd  questions  arising  trom  them,  and  tim 

tracts    made    bj    ^nsl    commissioners    on  (^.truction  o(  their  effect,  necessariW  ei* 

Ti.  '?*w'  ^7wi,'°i^„  ~'.™«  L  fil  »»•  F"''™!  questions.  Ihe  Federal  penatt 
that  there  haa  been  no  concurrence  dt  the  ..  ^  -  ,>.  <  . .:  n 
sUte  in  any  project  to  make  the  river  navi-  op^^t.ng  to  incr^  the  volume  of  tb.  ta 
gable,  that  It  was  not  navigable  in  fact  PUiner,  and  the  Federal  control  cantunall7 
in  Its  natural  state,  and  did  not  be-  exercised  over  that  volume,  constitute  it  s 
come  navigable  by  ihe  addition  of  the  navigable  water  of  the  United  States,  and 
waUr  of  the  Chicago  Sanitary  Diitrict,  involve  Fcdersl  queationB.  The  oonstmcticH 
and  that  the  sUte  could  not  make  it  navi-  qj  a,^  ,t,te  statutea  and  their  applicatiu 
gable  by  "egu'l'tive  deoUration,  and  th»s  ^^  ^^  .ituation  here  presented  involrs  Fed- 
destroy  vested  rights  of  riparian  owners.  ,„,  „„„,._„,  '^ 
I  For  otber  cisea.  see  Appeml  ind  Brror,  1383-  *'"'  qUMHoOS. 

1480.  In  DifcM  Sup.  ct.  i&OS.l  United  States  V.  Bellingham  Bay  Boom  On. 

Error  to  state  court  —  Federal  qnesUon  ITS  U.  S.  211,  M  L.  ed.  437,  20  Sup.  Ct.  BspL 

—  navigability.  343. 

2.  No    question    uiider    the   provisions    of  where  the  question  U  of  the  competency 

NorthWest  territory,  or  of  subsequent  con-  "P°°  *  I'""'""'  "*  ^"''**'  '"*•  "«  ''«*'"«« 

gressional   legislation,   which  merely  dcQne  "»"?  °«  "Viewed. 

rights   depending   for  their    existence  upon  Dower  v.  Richards,  lEl  U.  8.  6B8,  W7,  38 

navigability,    remainB    to    support    the    sp.  L.  ed.  30S,  308,   14  Sup.  Ct.  Rep.  452.  17 

peltate  jurisdiction  of  the  Federal  Supreme  Mor.  Min.  Rep.   704;   Mackay  v.  Dill^  4 

Court  over  a  staU  court,  where  the  latter  How.  421,  447,  11  t.  ed.  1038,  1060. 

court  has  decided  agarnat  the  fact  of  nsv-  „,g  ^^^  ^^^^j_  including  the  evidence. 

I^F"c'otb;r  cases,  see  Appeal  and  Krror.  1595-  ""^^  ^  examined  to  determine  whether  what 

1600.  In  Digest  Sop.  Ct.  1S08.1  purports  to  be  a  finding  of  fact  is  so  involved 

Error  to  state  court  ^  Federal  question  with    or   dependent   upon   questions  of    law 

—  right  under  Federal  law,  bearing  upon  the  Federal  right  as  to  be  in 
8.  CongreM    has    not    so    taken    jurisdic-  subfitance  and  effect  a  deciaion  of  the  latter. 

tion  of  the  De.  Plaines  r.ver  by  making  «p-  f^^^^^;^^  (,,  ^  j  j  ^g^^t  „f  evidence  bear- 
propristions  for  a  aurvey  and  estimates  of  .  ii.  ,,  j  ,  ■  l^  mi  1.  .  . 
the  cost  of  its  improvement  that  the  sUte  i°g«P°»  the  Federal  right  will  be  ex.mined. 
of  Illinois  may  assert  a  right  thereunder  Kansas  City  Southern  R.  Co.  v.  C.  H.  Al- 
to restrain  the  private  construction  of  a  bers  Commission  Co.  223  U.  S.  673,  6*1, 
dam  acroas  the  river,  which,  if  denied,  will  6«  L.  ed.  666,  666,  32  Sup.  Ct.  Rep.  316. 
support  the  appellate  jurisdiction  of  the  A  finding  of  fact  by  a  state  court  that  a 
Federal  Supreme  Court  over  a  sUte  court  bankruptcy  proceeding  bad  been  abandoned 

fFor  otfa#P  f^asuK.  I1H1  AnDi>fl1  anil   ICrrar.  ITSI-  .           j.              i      ■                 ^L  ■                «        t.!.      j   t 

IB  not  conclusive  on  this  court.  The  deter- 
mination of  a  question  of  that  kind  is  not 
within  the  class  of  cases  in  which  %  Snding 
is  conclusive. 

Acme  Harvester  Co.  v.  Beekman  Lumber 
Co.  222  U.  S.  300,  56  L.  ed.  SOS,  32  Sup.  Ct 
Rep.  96. 

IN  ERROR  to  the  Supreme  Court  of  the  ,,'^!,*;l'*?'^  JP;'?!*'"  ' '^T  !S'''l»f" 

1    State  ol  Illinois  to  review  a  decree  which  ^''^  f'^^  ^'*^"t       II'^,^^  S**^ 

ftftirmed   a  decree  of  the  Circuit  Court,  in  <>'•  deed  was  examined  _and  held  whoDy  in- 

that  state,   dismU«ng   an   information   by  "'^^'?*  "* '"f^Hw-ltil'' ^d^' U   8   ess   21*. 

'Si:LTomT£Jin^/.Tm«r^'S:  "'   ^^^^^^^^^^ 

corporation  trom  erecting  a  dam  across  tns  „        _    '                                                         ' 

Des  Plaines  river.     Dismissed  for  want  of    "''P;  '"'     ,.  ...        ..       ,     .      , 

■   r'sd'ctioR  question    whether   the    facts    proved 

'"see 'same*  caae  below,  241  III.  290,  SO  N.  ^"7  V^  "''V"""  °*  ?  *"''i!l!'^£  !!! 

_,   _-|.  thorizing  the  taking  of  property  will  be  «» 

"J.     ■.    ,             ..,,.,          .   ,  aralned  by  a  consideration  of  the  evidence. 

The  facts  are  stated  in  the  opinion.  Washington  ex  rel.  Oregon  R.  A  Nav.  CP. 

Messrs.  Herritt  Starr  and  Hornce  Kent  v.  Fairehild,  224  U.  B.  filO,  H  L.  ad.  SO, 

Tenner     argued     the     eanse,     and,     with  32  Sup.  Ct.  Rep.  635. 

Messrs.   Elijah  N.  Zoline,  John  S.  Miller,  Where  a  Fedwal  question  is  InTolTcd,  and 

Qeorge    Packard,    and    Henry    A.    Parkin,  all  the  facts  in  the  record  do  not,  as  a  msl- 

flled  a  brief  tor  plaintiffs  in  error:  ter  of  law,  vrarrant  the  state  court's  eoncln- 

The  legislation  and  acta  of  the  two  sot-  sion,  this  court  will  reverse  the  judgment, 

ereignties  in  furtherance  of  the  common  oh-  Dushane  v.  Beall,  161   U.   S.   613,  40  L. 

Ject  oi  connecting  the  navigable  waters  of  ed.  701,  10  Sup.  Ct  Rep.  631. 

.,.„.,Goc#»"-* 
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The  appelUte  jurisdiction  ol  tha  United 
Btatcfl  Supreme  Court  over  queatlona  na* 
tttDkl  in  tlielr  natun  cumot  be  T«atr»tned 
hj  tha  fact  tliat  the  plaintiff  ha*  elected  to 
poriua  a  common-law   remedj  in   a  atatc 

Belden  t.  Cbase,  ISO  U.  S.  6T«,  601,  37 
L.  ed.  1818,  1S24,  14  Sup.  Ct.  Hep.  264. 

Wliere  a  conclusion  of  law  as  to  a  Federal 
rlgbt  and  a  finding  of  fact  are  so  intei' 
mingled  as  to  make  it  neceaaarj.  In  passing 
upon  the  federal  question,  to  soalyse  tha 
lacta,  the  power  to  do  so  to  such  extant 
eziata. 

CreswiU  ▼.  Orand  Lodge  K.  P.  2iff  U.  8. 
MB,  261,  56  L.  ed.  10T4,  1080,  32  Sup.  Ct 
Bep.  822. 

The  contention  that  there  was  no  evidence 
tending  to  show  llabilitj  under  a  Federal 
statute  involves  a  Federal  question. 

St.  Louis,  I.  M.  ft  S.  R.  Co.  t.  McWhirter, 
X29  U.  8.  266,  ST  L.  ed.  117B,  33  Sup.  Ct 
Bep.  86B. 

Tlie  competenej  id  eridence,  or  its  suf- 
flcie&cf  to  warraot  the  conclusion,  on  a 
mixed  question  of  law  or  lact,  naj  present 
a  Federal  question. 

Cedar  Rapida  Gaslight  Co.  v.  Cedar  Bap- 
ida,  223  U.  8.  6G5,  SS  L.  ed.  fi04,  32  Sup. 
Ct.  Sep.  3SS. 

A  verdict  against  the  party  assarting 
tutvigabilitf  does  not  conclude  this  eouit, 
which  has  a  right  to  consider  under  what  in- 
structions and  deflnitlons  given  b;  the  trial 
court  the  jury  found  their  verdict 

Leovy  v.  United  SUtes,  177  U.  S.  821, 
627,  44  L.  ed.  014,  817,  20  Sup.  Ct.  Rep. 
787. 

The  failure  of  the  state  court  to  pass  upon 
the  Federal  question  does  not  affect  this 
court's  juriidiction. 

Weat  Chicago  Street  R.  Co.  v.  Illinola,  801 
V.  8.  006,  Sie,  so  L.  ed.  84B,  8S0,  28  Sup. 
CL  Rep.  SIS;  Chicago,  B.  A  Q.  R.  Co.  v. 
lUiDoU,  200  U.  S.  561,  680,  50  L.  ed.  6S6, 
«04,  28  Bup.  Ct.  Rep.  341,  4  Ann.  Caa.  1176 ; 
Chicago,  B.  k  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  231,  41  L.  ed.  979,  982,  17  6tip.  Ct. 
Bep.  SSI. 

The  rights  claimed  by  the  state  under  the 
sUtutes  and  authority  of  the  United  Stotaa 
were  duly  claimed  in  the  atata  courts: 

1.  By  special  asaignments  of  error  pre- 
■anting  the  etaima  of  rights  under  the  acta 
of  Congress,  which  are  auSelent. 

Rothschild  T.  Knight,  184  U.  S.  334,  330, 
46  L.  ed.  S73,  679,  22  Sup.  Ct  Rep.  391] 
Bnlly  V.  American  Nat.  Bank,  178  U.  S. 
BBS,  298,  44  L.  ed.  1072,  1076,  20  Bup.  Ct. 
Bep.  930;  Cincinnati,  P.  B.  S.  &  P.  Packet 
Go.  V.  Bay,  SOO  U.  8.  179,  ISS,  00  L.  ed. 
428,  432,  26  Sup.  Ct.  Rep.  208;  PennsylvanU 
B.  Co.  v.  Hughes,  191  U.  B.  477,  487,  4B  L. 
•d.  268,  871,  24  Sup.  Ct  Rep.  132;  Hls«>uri, 


E.  *  T.  B.  Co.  T.  ElUott,  184  U.  S.  030, 
48  L.  ad.  678,  22  Bup.  Ct  Rap.  446;  Knu- 
kauna  Water  Power  Co.  v.  Qreen  Bay  k  M. 
Canal  Co.  142  U.  8.  254,  269,  36  L.  ed.  lOOt, 
1000,  12  Sup.  Ct  Rep.  173. 

2.  Federal  questions  were  duly  raised  in 
the  state  court.  The  special  aaaignment  of 
error  was  an  amplifleation  of  statement  of 
ground  for  relief  claimed  in  the  original 
information,  as  to  which  specific  evidence 
as  to  the  absence  of  Federal  permit,  opinion 
of  the  War  Department,  and  need  or  lack  of 
need  of  a  Federal  permit,  was  introduced 
by  both  parties. 

Willson  v.  Black  Bird  Creek  Marsh  Co. 
2  Pet  245,  7  L.  ed.  412;  Dewey  v.  Des 
Moinea,  173  U.  S.  193,  107,  43  L.  ed.  666, 
806,  10  Sup.  Ct  Rep.  379;  The  Montello 
(United  States  v.  The  Montello)  11  WalL 
411,  414,  20  L.  ed.  101,  102;  Qreen  Bay  A 
M.  Canal  Co.  v.  Patten  Paper  Co.  172  U.  6. 
OS,  43  L.  ed.  364,  10  Sup.  Ct.  Rep.  97; 
Illinois  C.  R.  Co.  v.  McKeudree,  203  U.  8. 
614,  026,  01  L.  ed.  2QS,  303,  27  Sup.  Ct. 
Rep.  163;  Furman  v.  Nichol,  S  Wall.  44, 
10  L.  ad.  870. 

8.  It  ia  not  neeeasary  that  the  atata  su- 
preme court  should  discuss  the  Federal  quea- 
tion  in  its  opinion. 

Chapman  v.  Goodnow  (Chspman  v.  Crane) 
123  U.  B.  640,  31  L.  ed.  230,  8  Sup.  Ct  Rep. 
211;  Chicago,  B.  t  Q.  R.  Co.  t.  Illinois, 
200  U.  B.  061,  60  L.  ed.  606,  26  Sup.  Ct. 
Bep.  341,  4  Ann.  Caa.  1170;  Chicago,  B.  &  Q. 
R.  Co.  V.  Chicago,  168  U.  8.  226,  41  L.  ed. 
070,  17  Sup.  Ct  Rep.  081;  Oaar,  8.  t  Co.  v. 
Shannon,  223  U.  S.  46S,  471,  OB  L.  ed.  010, 
612,  32  Sup.  Ct.  Bep.  236;  West  Chicago 
Street  R.  Co.  v.  Illinois,  201  U.  8.  606,  010, 
520,  00  L.  ed.  845,  850.  861,  26  Sup.  Ct 
Rep.  SIS;  Detroit,  Ft.  W.  ft  B.  I.  R.  Co. 
v.  Osborn.  ISO  U.  8.  383,  387,  47  L.  ed.  860, 
863,  23  Sup.  Ct.  Bep.  S40;  Schlemmer  v. 
Buffalo,  R.  ft  P.  R.  Co.  206  U.  S.  1,  11, 
01  U  ed.  681,  685,  27  Sup.  Ct  Rep.  407; 
Terre  Haute  ft  I.  R.  Co.  v.  Indiana,  194 
n.  B.  S70,  580,  48  L.  ed.  1124,  1120,  24  Sup. 
Ct.  Rep.  787;  Atly.  Oen.  ex  reL  Kies  v. 
Lowrey,  109  U.  6.  233,  230,  60  L.  ed.  187, 
170,  28  Sup.  Ct.  Rep.  27;  LoaisviUe  Gas 
Co.  V.  Citizens'  Qaalight  Co.  110  U.  S.  683, 
607,  29  L.  ed.  SIO,  010,  6  Sup.  Ct.  Rep.  ,265 ; 
Chicago  L.  Ina.  Co.  r.  Neadlea,  118  U.  8. 
674,  079,  28  L.  ed.  1084,  10S6,  B  Sup.  Ct. 
Rep.  881. 

It  ia  not  necessary  to  state  in  terms  on 
the  record  that  the  Constitution  or  a  treaty 
or  law  of  the  United  States  has  been  drawn 
In  question,  or  the  validity  of  a  state  law, 
on  the  ground  of  Its  repugnancy  to  the  Con- 
stitntion.  It  is  sufficient  If  the  record  shows 
that  a  law  of  the  United  States  must  have 
been  conHtnicd,  or  that  the  authority  ex- 
ercisf^l  under  the  state  most  have  been  quea- 
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ttiHMd  ■■  Tepugmuit  to  tlM  Uwi  of  tlia  United 
State*,  Mid  Uw  dMUioB  hu  b«ai  in  hvor 
al  the  pArt7  claiming  under  luch  AUtborit^. 

Home  Ina.  Co.  t.  Augiuta,  n  C.  S.  llfl, 
121,  £3  L.  ed.  820,  820;  WIUmmi  t.  BUck 
Bird  Creek  Manh  Co.  2  Pet.  24B,  7  U  ed. 
418:  Sattcrln  t.  MatthewaoD,  2  Pet  380, 
'  409,  7  L.  ad.  <BB.  4S7i  Davit  t.  Packard,  6 
Pet.  41.  48-SO,  8  L.  ed.  312,  Sl&i  Harri*  v. 
Dennie,  3  Pet.  202,  302,  7  L.  ed.  683,  087; 
Craig  V.  Minouri,  4  Pet.  410,  428,  429,  7 
L.  ed.  903,  90B,  910;  NeilMW  t.  Lagow,  12 
How.  98,  109,  13  L.  ed.  009,  014;  Columbia 
Water  Power  Co.  v.  Columbia  Electric  Street 
R.  Light  &  P.  Co.  172  U.  8.  475,  4S8,  43 
L.  ed.  S21,  626,  19  Sup.  Ct  Rep.  247; 
Baltimore  t  0.  R.  Co.  t.  Marrland,  21  Wall. 
466,  466,  22  L.  ed.  67S. 

The  eaie  waa  tried  and  evidence  wai  re- 
ceiTed  OD  both  aidea  in  the  trial  covrt,  aa 
to  the  application  of,  and  compliance  or 
noDcompliauee  with,  the  aoU  of  Congreaa. 

Hisaouri,  K.  ft  T.  R.  Co.  v.  Wilhoit,  87 
C.  C.  A.  401,  160  Fed.  443. 

The  navigabilitj  of  a  stream  claimed  to  be 
a  navigable  water  of  the  United  States  with- 
in the  acta  of  Congreaa  presents  Federal 
questions  to  ba  determined  according  to 
Federal  law. 

The  Daniel  Ball,  10  Wall.  667,  663,  564, 
19  L.  ed.  990,  1001,  1002;  Gibbons  *.  Ogden, 

0  Wheat.  1,  0  L.  ed.  23;  Paasenger  Cases, 
7  How.  406,  416,  446,  4CG,  482,  18  L.  ed. 
763,  767,  770,  774,  777 ;  Gloucester  Ferry  Co. 
T.  PennsylvanU,  114  U.  S.  106,  29  L.  ed. 
168,  1  Inten.  Com.  Bep.  382,  5  Sup.  Ct  Rep. 

.    886;    Philadelphia  t  S.   Mail  S.   B.   Co.   v. 
Pennaylvania,  122  U.  8.  326,  30  L.  ed.  1200, 

1  Inters.  Com.  Rep.  309,  7  Sup.  Ct.  Rep. 
1118;  Wisconsin  v.  Dulutb,  96  U.  8.  379, 
387,  24  L.  ed.  668,  671;  United  Btatea  v. 
Bellingham  Bay  Boom  Co.  170  U.  S.  811, 
44  L.  ed.  437,  20  Snp.  Ct.  Rep.  343;  United 
State*  T.  Rio  Grande  Dam  t  Irrig.  Co.  174 
U.  8.  708,  43  L.  ed.  1143,  IB  Sup.  Ct.  Rep. 
770;  Willson  v.  Black  Bird  Creek  Marsh  Co. 
£  Pet  -246,  7  L.  ed.  418;  Re  Debs,  168  U. 
B.  664,  6111,  30  L.  ed.  10S2,  IIOS,  16  Sup.  Ct. 
Rep.  000;  Pennsylvania  v.  Wheeling  *  B. 
Bridge  Co.  18  How.  481,  431,  16  L.  ed.  436, 
437 ;  Union  Bridge  Co.  t.  United  States,  804 
U.  8.  364,  61  L.  ed.  S23,  27  Bup.  Ct  Rep. 
367,  affirming  143  Fed.  377;  Cummings  r. 
Chicago,  188  U.  8.  410,  47  L.  ed.  626,  23 
Sup.  Ct  Rep.  472;  West  Chicago  Street  R. 
Co.  *.  lUinoIa,  201  U.  8.  606,  60  L.  ed, 
846,  SO  Snp.  Ct  Rep.  618;  Montgomery  t. 
Portland,  190  U.  B.  89,  47  L.  ed.  986,  23 
Sup.  Ct.  Rep.  730;  Hagan  t.  Kchmoad,  104 
Ta.  723,  3  L.RJl.(N.8.)  1120,  S2  B.  E.  385; 
South  Carolina  v,  Oaorgia,  9^  C.  8.  4,  18, 
23  L.  ed.  788,  784;  Miller  t.  New  Tork,  109 
U.  8.  386,  27  L.  ed.  971,  3  Sup.  Ct.  Rep.  228. 

The  additional  aaaignnMnt  of  error  baaed 
1411 


on  the  act  of  C<H)gTeaa  of  Majvh  3, 1899,  aal 
the  acU  amendatory  thereof,  waa  not  mads 
too  lat^  and,  within  the  rules  of  thia  eoort, 
having  l>een  cODsidered  by  the  state  snpr^H 
court  and  denied,  furaiahe*  ground  for  ja- 
riadietion  here. 

Rotluchild  V.  Knight  184  U.  8.  334,  339. 
46  L.  ed.  G73,  679,  82  Bup.  Ct  Rep.  301; 
Meyer  *.  Richmond,  172  U.  S.  82,  43  L.  ed. 
374,  19  Sup.  Ct  Rep.  106;  Arrowsmith  v. 
Barmoning,  118  U.  S.  194,  30  L.  ed.  241, 
6  Bup.  Ct  Rep.  1023;  Sully  v.  American 
Nat.  Bank,  178  U.  S.  289,  44  L.  ed.  107^ 
20  Sup.  Ct.  Rep.  S35;  Erie  R.  Co.  v.  Purdy, 
166  U.  S.  146,  163,  46  L.  ed.  847,  8S0.  88 
Sup.  Ct  Rep.  606 ;  North  Carolina  R.  Co. 
V.  Zachary,  232  U.  S.  248,  ante,  501,  34  Snp. 
Ct.  Bep.  30S;  Miedreicb  t.  LAuenstein,  232 
U.  S.  236,  anta,  684,  34  Sup.  Ct  Rep.  309; 
Forbes  v.  SU^  Council,  216  U.  8.  390,  399. 
54  .li.  ed.  634,  635,  30  Sup.  Ct  Rep.  296; 
Consolidated  Tump.  Co.  v.  Norfolk  k  O.  T. 
R.  Co.  228  U.  S.  326,  334,  67  L.  ed.  867, 
862,  33  Sup.  Ct.  Rep.  610. 

The  assignment  in  the  caae  at  bar  was 
not  treated  by  the  stata  court  a*  made  too 
late.  It  it  had  so  considered  it,  it  would 
not  have  allowed  it  to  be  filed.  Ita  ordv 
allowing  the  aaaignment  to  be  filed  ia  eon- 
elusive  of  the  propriety  of  filing  it^  and  of 
the  right' to  have  it  passed  upon.  The  state 
supreme  court  ia  the  judge  of  the  qnestioa. 

Cincinnati,  P.  B.  S.  t  P.  Packet  Co.  *. 
Bay,  200  U.  B.  179,  182,  50  U  ed.  488, 
432,  26  Bup.  Ct.  Rep.  208. 

General  assignments  of  error  are  auiBcient, 
under  the  Illinois  practice,  to  preaent  the 
questions  here  relied  upon. 

Chicago  ft  R.  I.  R.  Co.  v.  Northern  Illinob 
Coal  ft  I.  Co.  30  111.  02,  15  Mor.  Min.  Bep. 
19S;  Ottawa,  O.  ft  F.  River  Valley  R.  Co.  v. 
McMath,  91  IlL  104. 

The  juriadiction  of  this  court  does  not 
depend  upon  the  existence  of  several  Federal 
questions,  but  one  ia  auffleient  Where  ju- 
risdiction in  thia  court  exista  because  a 
Federal  question  ia  involved,  the  court  may 
pass  upon  quettiona  under  both  state  and 
Federal  law. 


ed.  666,  82  Sup.  Ct  Rep.  310. 

A  party  w&o  Indata  ttiat  a  judgment  can- 
not be  rendered  against  him  conaiataitly 
with  the  statutea  of  the  United  States  may 
be  fairly  held,  within  the  meaning  of  0.  B. 
Rev.  Stat  f  709,  U.  8.  Comp.  Stat  IBOl,  p. 
076,  to  aaaert  a  right  and  inunnni^  under 
such  statutea,  although  the  atatutes  may 
not  give  the  party  himaeU  a  perao«al  or 
affirmative  right  that  could  t»e  mforoed  If 
direct  suit  against  his  adversarr. 

NuH  t.  Knut,  200  U.  8.  12,  19,  M  L.  ad. 
348,  362,  26  Sup.  Ct.  Bep.  2U;  lUiBoii  C. 
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B.  Co.  T.  McK«ndree,  203  U.  S.  S14,  S2S,  61 
L.  ed.  SB8,  30S,  27  Sup.  Ct.  Rep.  153;  Fur- 
Bua  T.  Niehol,  8  WaU.  44,  19  L.  ed.  370; 
Luter  T.  'lexaa,  177  U.  6.  44E,  44  L.  ed.  830, 
EO  Sup.  Ct.  Rep.  667.  ' 

A  judgment  in  Invor  of  the  other  party, 
when  fuel)  m  claim  U  made,  gives  thia  tiourt 
Jnriidictiou. 

Aeme  Harvetter  Co.  t.  Beekman  Lumber 
Co.  222  U.  B.  300,  H  L.  ed,  208,  82  Sup.  Ct. 
Bq).  M. 

The  claim  that  the  itntam  is  a  miTigable 
WHter  of  the  United  States  need  not  be 
averred  in  thoee  words,  if  the  meaning  of 
the  pleading  ia  clear  from  the  other  ■ 
menta;  nor  it  is  neeeBsary  to  quote  the 
worda  of  the  Coaatitutiou  or  atatuUr,  or  tu 
dte  by  their  numbers  the  particular  chapter 
and  Motion  of  the  statute  in  the  pleadings. 

Green  Bay  k  M.  Canal  Ca  t.  Patten  Paper 
Co.  172  U.  S.  S8,  43  L^  ed.  364,  19  Sup.  Ct. 
Rep.  97. 

To  admit  that  the  antfcority  to  review  the 
action  of  a  *t«te  court  where  it  has  decided 
a  Federal  queatlon  can  b«  rendered  unavail- 
ing by  a  suggestion  that  the  court  below  may 
have  rested  its  judgment  on  a  non-Federal 
ground  would  simply  amount  to  depriving 
thia  court  of  all  power  to  review  Federal 
qneations  if  only  a  par^  chose  to  make  such 
a  nggeation. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McWhirter, 
82a  U.  S.  286,  276,  ST  L.  ed.  1179,  11S6,  33 
Sap.  Ct.  Rep.  8SS;  Neilson  v.  Lagow,  12 
How.  98,  13  L.  ed.  909. 

Hr.  Frank  H.  Bcott  argued  the  cause, 
and,  with  Messrs.  Qilbcrt  E.  Porter  and 
Edgar  A.  Bancroft,  filed  a  brief  for  defend- 
ant in  error: 

Where  the  state  court  denies  the  existence 
erf  the  facta  necessary  to  bring  the  case  with- 
in the  operation  of  the  Federal  statutes,  this 
eourt  has  no  jurisdiction  to  review. 

Crary  v.  DevUn,  164  U.  S.  619,  and  ES 
L.  ed.  610,  14  Sup.  Ct.  Rep.  1190;  Cameron 
T.  United  SUtes,  146  V.  6.  533,  36  L.  ed. 
1077,  13  Sup.  Ct.  Rep.  164. 

The  question  of  navigability  is  purely  one 
of  fact. 

Egan  V.  Hart,  165  U.  B.  188,  41  L.  ed.  080, 
17  Sup.  Ct.  Rep.  300. 

No  title,  right,  privilege,  or  immunify  was 
alaimed  in  the  information,  nor  in  the  trial 
oonrt,  as  arising  under  this  act.  This  court 
will  not  take  juriadiction  upon  such  a 
raeord,  where,  under  the  state's  rule  of  praa- 
fcie^  a  eourt  of  review  will  not  pass  on 
qneattons  raised  for  the  first  time  In  that 
aenrt,  and  which  might  and  should  have 
Ww  raiaed  in  the  trial  court. 

llutnal  L.  Ina.  Co.  *.  HcGrew,  188  0.  S. 
ffl-900,  47  L.  ed.  460-485,  63  L.R.A.  33, 
SS  fltaf.  CL  Bep.  37S;  Spies  v.  Illinois,  1S3 
M  ti-  •«• 


U.  B.  181,  181,  31  L.  ed.  80,  91,  8  Sup.  Ct 
Bep.  21,  2S;  Chappell  v.  Bradshaw,  128  U. 
8.  132,  82  L.  ed.  860,  9  Sup.  Ct.  Rep.  40; 
jBcobi  T.  Alabama,  187  U.  S.  133,  47  L.  ad. 
106,  23  Sup.  Ct.  Rep.  48;  Cincinnati,  P.  B. 
S.  4  F.  Packet  Co.  v.  Bay,  200  U.  S.  179, 182, 
GO  L.  ed  428,  432,  86  Sup.  Ct.  Rep.  £08; 
3  Foster,  Fed.  Pr.  6th  ed.  2408;  Ex  parto 
Chadwick,  IGO  Fed.  676;  Masonic  Fratemi^ 
Temple  Asso.  v.  Chicago,  217  IlL  66,  76  N.  E. 
439 ;  Qrivean  v.  South  Chicago  Ci^  R.  Co. 
213  111.  633,  73  N.  E.  300. 

That  is  tlie  rule  of  practice  in  Illinois. 

Dunn  V.  Crlohfleld,  214  lU.  800,  73  N.  K. 
386;  McKeniie  T.  Penfleld,  87  111.  40. 

llie  objection  that  an  act  is  void  rataea 
the  question  under  the  state,  and  not  the 
Federal,  Constitution. 

Levy  V.  Superior  Ct.  167  U.  S.  175,  177, 
42  L.  ed.  126,  127,  17  Sup.  Ct.  Rep.  709; 
Harding  v.  lUinois,  196  U.  B.  78,  49  L.  ed. 
394,  25  Sup.  Ct.  Rep.  176;  Portor  v.  Foley, 
24  How.  416,  420,  IS  L.  ed.  740;  Miller  v. 
Cornwall  R.  Co.  108  U.  S.  134,  42  L.  ed.  410, 
18  Sup.  Ct.  Rep.  34. 

A  Federal  question  foreclosed  by  prior 
decisi(»is  will  not  be  reviewed  by  this  court. 

Leonard  v.  Vieksburg,  S.  4  P.  R.  Co.  IBS 
U.  S.  410-422,  40  L.  ed.  1108-1111,  25  Sup. 
Ct  Rep.  760. 

The  decision  of  the  court  that  the  river  is 
not  navigable  made  It  unnecessary  for  the 
court  to  pass  on  the  Federal  question,  if  one 
existed. 

Egan  V.  Hart,  165  V.  S.  1S8,  41  L.  ed.  680, 
IT  Sup.  Ct.  Rep.  300;  Chrisman  v.  Miller, 
197  U.  S.  313,  40  L.  ed.  770,  86  Sup.  Ct.  Bep. 
466;  King  v.  West  VirginU,  816  U.  S.  98, 
54  L.  ed.  396,  SO  Sup.  Ct.  Rep.  22G;  Mam- 
moth Mtn.  Co.  V.  Grand  Central  Min.  Co.  213 
U.  8.  72,  63  L.  ed.  702,  20  Sup.  Ct.  Bep.  413; 
Chapman  4  D.  Land  Co.  v.  Bigelow,  206 
U.  S.  41,  Gl  L.  ed.  0B3, 27  Sup.  Ot.  Rep.  679; 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  8.  86, 
eS  L.  ed.  417,  89  Sup.  Ct.  Rep.  820;  Rankin 

Emigh,  218  U.  8.  27,  54  L.  ed.  916,  80  Sup. 
Ct.  Bep.  672. 

Neither  in  the  information,  assignment  «f 
errors,  or  briefs  and  arguments  in  the  state 
court,  nor  in  the  opinion  of  that  court,  waa 
any  reference  made  to  the  Constitution.  Its 
provisions  cannot  bs  invoked  for  the  Brat 
time  in  this  court. 

Cox  V.  Texas,  802  U.  S.  446,  4B1,  00  L.  ed. 
1090,  1101,  26  Sup.  Ct.  Rep.  671;  Seudder  \. 
Comptroller  (Seudder  v.  Coler)  176  U.  S. 
38,  44  L.  ed.  68,  20  Sup.  Ct.  Rep.  86. 

The  fact  that  the  state  court  in  ita  opinion 
said  that  It  had  "considered  all  of  the  que*- 
tions"  doee  not  show  that  it  had  pasaed  upon 
any  Federal  question  onder  the  act  of  1890. 

Cooaolidated  Turap.  Co.  v.  Norfolk  4  0.  V. 
B.  Co.  288  U.  8.  380,  fiT  li.  ad.  867,  83  Sap. 
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Ut.  Rep.  BIO ;  Forbes  v.  StaU  Coiucfl,  210  U. 
8.  39S,  M  L.  «d.  G34,  30  Sup.  Ct.  Bep.  206. 

The  claim  of  the  Fedaral  character  of  the 
■tream  was  not  a  claim  of  "tbe  application 
at  the  Federal'  law  thereto,"  or  an  aaaertim 
of  anj  title,  right,  privilc^,  or  immvini^ 
under  V.  B.  Rev.  Stat.  %  709,  V.  B.  Comp. 
SUt.  1901,  p.  fi75. 

Erie  R.  Co.  v.  Purdy.  186  V.  S.  Ii8,  46 
L.  ed.  847,  22  Sup.  Ct.  Rep.  SOSi  F.  G,  Ox- 
ley  SUve  Co.  T.  Butler  County,  1S6  U.  6. 
048,  655,  41  L.  ed.  1140,  1161,  17  Sup.  Ct. 
Rep.  7U0;  Harding  v.  lUinaia,  1B6  U.  S.  78, 
86,  86,  40  L.  ed.  304,  306,  397,  26  Sup.  Ct. 
Rep.  17«. 

Neither  i»  the  fact  that  the  justice  of  the 
state  court  allowed  the  writ  of  error  suffi- 
cient to  Bhon  that  any  Federal  question  was 
involved. 

Hulbert  V.  Chicago,  202  U.  S.  27S,  ZSO,  60 
L.  ed.  1026,  1028,  26  Sup.  Ct.  Rep.  617; 
Marvin  v.  Trout,  190  V.  S.  212,  223,  60  L.  ed. 
157,  IBl,  26  Sup.  Ct.  Rep.  31;  Columbia 
Water  Power  Co.  v.  Columbia  Electric  Street 
R.  Light  A,  P.  Co.  172  U.  S.  476,  487,  488,  43 
L.  ed.  621,  625,  626,  10  Sup.  Ct.  Rep.  247. 

While  it  is  true  that  the  opinion  of  the 
supreme  court  of  the  state  may  be  looked 
to  to  ascertain  whether  a  Federal  right  was 
actually  denied,  yet  it  must  clearly  and  un- 
mistakably appear  from  such  opinion  that 
BUvh  question  was  actually  decided  against  a 
Federal  claim,  and  that  the  decision  of  the 
question  was  essential  to  the  judgment  ren- 

Uontana  ex  rel.  Haire  t.  Rice,  204  U.  8. 
291,  208,  61  L.  ed.  490,  404,  27  Sup.  Ct.  Rep. 
281 ;  San  Jtmt  Land  t  Water  Co.  v.  San  Joe« 
Ranch  Co.  189  U.  S.  177,  47  L.  «d.  766,  23 
Sup.  Ct.  Rep.  487. 

General  assignments  of  error  are  not  suffi- 
cient, under  the  Illinois  practice,  to  present 
the  pointa  here  relied  on. 

Skakel  v.  People,  188  111.  291,  68  N.  E. 
1003;  St.  Louis  Transfer  Co.  v.  Canty,  103 
1)1.  423;  Berrf  v.  Chicago,  102  111.  164,  61 
N.  E.  4B8;  Hulbert  v,  Chicago,  202  U.  S.  27B, 
60  L.  ed.  1028,  26  Sup.  Ct.  Rep.  617;  PelouM 
v.  Slaughter,  241  111.  226,  89  N.  E.  2S9; 
Swift  t  Co.  T.  Fue,  167  III.  443.  47  N.  E. 
761 ;  Donnelly  v.  Chicago  City  R.  Co.  163 
111.  App.  7;  Dbggett  v.  Ruppert,  178  lU. 
App.  230. 

Hr.  Justice  McKenna  delivered  the 
opinion  of  the  eourt: 

This  was  a  proceeding  brought  In  the 
circuit  court  of  Omndy  county,  TlHnoIs. 
being  an  inrormatlon  flled  by  the  attorney 
general  of  the  state  on  behalf  of  the  people 
of  the  state  on  the  relation  of  the  governor, 
againtt  defendant  In  error,  the  Boonomy 
Light  ft  Power  Company,  to  restrain  that 
oompaaj  from  erecting  a  dam  aeroas  tlie 
1414 


Dea  Flainee  rfvn',  and  fro^  eftosiag  th* 
waters  of  the  river  to  back  vp  and  otbHow 
the  lands  of  the  state;  to  refrain  (rgm  pV' 
mltting  the  obstruetjoaa  placed  In  the  river 
to  remain  therein;  and  that  certain  dsed^ 
leases,  and  eontracts  made  by  tha  canal 
commiasioners  of  the  state  to  tha  eompany 
be  declared  null  and  void.  Tlia  infoma- 
tion  waa  dismissed  by  the  drcnit  OMirt 
and  Its  decree  was  affirmed  by  the.rapreme 
court.  This  writ  of  error  was  then  sncd 
out  by  plaintiffs  in  error. 

A  motion  is  made  to  diamlM  on  the 
grounds — (1]  that  no  Federal  question  was 
decided  by  ttie  supreme  coart  adversely  le 
plaintiffs  in  error.  (2)  The  Federal  qaes- 
tions  sought  to  be  raised  in  this  eonit 
were  not  raised  in  the  trial  court,  and  under 
tbe  practice  in  Illinois  were  not  open  to 
review  in  the  supreme  court,  and  were  not 
reviewed.  (3)  The  Federal  questions  raised 
are  without  merit.  (4)  The  decision  of  tbe 
supreme  court  is  sustainable  upon  non-Fed- 
eral grounds. 

The  motion  makes  necessary  a  considera- 
tion of  the  [611]  allegations  of  the  informs, 
tion  and  of  the  grounds  of  decision  of  tht 
court.  The  infarmation  allies  the  follow- 
ing ;  The  state  of  Illinois  wan  formed  out  of 
the  Northwest  territory  ceded  by  Virginia  to 
tbe  United  States  in  17B4,  and  b;  the  ordi- 
nance for  the  government  of  the  territory  it 
was  declared  in  article  4  that  "the  navi- 
gable  waters  leading  into  the  Mississippi 
and  St.  Lawrence,  and  the  carrying  plans 
between  the  same,  shall  be  oommon  high- 
ways, and  forever  free,  as  well  to  the  in- 
hsbitsnts  of  the  said  territory  as  to  tbe 
cititens  of  tbe  United  States  and  tbose  rf 
any  other  states  that  may  be  admitted  ta- 
to  the  Confederacy,  without  any  tax,  im- 
post,  or  duty  therefor."  [  1  SUt.  at  L.  G2, 
note] 

On  the  IBth  of  May,  1706  [1  SUt.  at  L. 
46S,  chap.  29,  U.  S.  Comp.  Stat.  1901,  p. 
1567],  Congress  passed  an  act  for  tbe  sale  of 
lands  of  the  United  SUtes  in  the  territory 
northwest  of  the  Ohio  river  and  above  ttc 
mouth  of  the  Kentucky  river,  by  |  t  of 
which  act  it  was  provided  that  all  navigablr 
rivers  within  the  territory  to  be  disposed 
of  by  virtue  of  the  act  should  be  deemed  to 
be  and  remain  public  highways.  Sntse- 
qnently  there  was  separated  from*  sneb 
territory  by  an  act  of  Congress,  dated  Hay 
7,  :S00  [2  SUt.  at  L.  68,  chap.  41],  tbe 
portion  thereof  which  now  embraces  tk« 
states  of  Illinois  and  Indiana,  to  be 
called  Indiana  territory.  On  Hareh  26, 1904 
[2  SUt.  at  L.  27T,  chap.  36],  CangrsM,  act- 
ing nnder  the  Constitntion  of  I7ST,  passed 
an  act  for  the  disposal  of  the  pnbUe  lands 
in  Indiana  territory,  by  which  It  was  pro- 
vided that  all  the  oavigabU  riven,  mckt, 
/  ~  M4  V,  B. 
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uid   WAter*   wltUn   thkt   territory    ihould 
be  deemed  to  be  Mid  icnutin  public  high- 

Sj  KB  act  ol  February  S,  IBM  [B  Stat, 
at  L.  SI4,  chap.  IS],  Coogreu  divided  the 
Indiana  territarj  and  conitituted  that  por- 
titni  of  it  which  now  comprisea  the  state 
of  Illinoia  ■  wpaTBte  territory,  to  be  called 
Illinois,  aod  provided  that  its  inhabltanti 
should'  be  entitled  to  and  enjoy  all  and 
■in^lar  the  righti,  privileges,  and  ad- 
Tantages  [612]  granted  and  secured  to  thr 
people  of  the  Northwest  territory  bf  th« 
ordinance  of  July  13,  1T8T. 

On  the  18th  of  April,  181S  [3  SUt.  at  L. 
42S,  chap.  67],  Congress  passed  an  act  to 
enable  the  people  of  Illinois  to  form  a  con- 
stitution and  state  government  for  admii- 
sion  into  the  Union  upon  an  equality  with 
other  (tates,  and  provided  thst  the  govem- 
nent  ihoald  be  republican,  and  not  repug. 
nant  to  the  ordinsoce  of  July  13,  1787.  A 
constitution  was  adapted,  and  Congress,  on 
the  3d  of  Dccrmber,  IS18  {3  Stat,  at  L. 
53S],  declared  the  admission  of  the  state  in- 
to the  Union,  that  its  constitution  and  gov- 
ernment was  republican  and  in  conformity 
to  the  provisions  of  the  articles  of  compact 
between  the  original  states  and  the  people 
•  and  the  states  in  the  territory  northwest 
of  the  River  Ohio,  passed  on  July  13,  17B7. 

The  river  Des  Plaincs  is  situated  in  the 
Northwest  territory,  rises  In  Wisconsin, 
and  flows  southerly  into  the  state  of  Illinois 
(its  course  is  given),  in  all  a  distance  of 
about  06  miles. 

The  river  Kankakee  rises  In  Indiana  ind 
flows  westerly  into  Illinois  and  unites  in 
Grundy  county  with  the  Des  Plaines.  form- 
ing with  it  the  Illinois,  which  Sows  thence 
westerly  and  Bouthwesterly  through  several 
counties  in  Illinois  into  the  Mississippi 
river.  Wherefore,  by  reason  of  the  fact 
that  the  Des  Plaines  river  is  wholly  with- 
in the  Northwest  territory,  and  that  It 
emptiee  its  waters  into  the  Mississippi, 
and  by  reason  of  the  other  facts  set  forth. 
it  ts  subject  to  the  provisions  of  the  sets 
of  Congress  set  out. 

It  is  tfao«-n  by  early  explorations  and 
discoveries  that  the  Des  Plaines  river  wae 
navigable  from  a  point  near  where  Is  now 
situsted  the  city  of  Chicago  to  its  mouth, 
and  was  used  as  a  highway  tor  commercial 
purposes,  and  commerce  was  carried  on 
over  it  and  over  the  Chicago  river,  located 
in  Cook  county,  Illinois,  and  connection 
therewith  made  by  a  short  portsge  between 
the  two  [B13]  rivers  near  the  site  of  what 
is  now  the  city  of  Chicago  and  vfju  In  use 
as  a  highway  of  commerce  leading  from  Lake 
Michigan  and  the  waters  emptying  into  the 
St.  Lawrence  river,  on  the  one  hand,  and 
the  waters  of  the  Hiaalssippi  river,  on  the 
SB  L.  ed. 


other,  theucetorwsrd  from  the  time  of  said 
first  use  up  to  and  at  the  time  when  ths 
ordinance  of  1787  and  the  several  acts  of 
Congress  were  respectivelj  enacted. 

Afterward  the  state  of  Illinois,  by  and 
through  its  l^slature,  and  In  obedience  to 
the  several  acts  of  Congress  set  forth,  as- 
sumed charge  of  the  river,  and  in  1831) 
gave  permission  for  the  building  of  a  toll 
bridge  across  Uls  river,  and  subsequently, 
by  an  act  passed  in  183Q,  amending  the 
several  laws  in  relation  to  the  Illinois  and 
Michigan  canal,  it  was  provided  that  no 
stream  of  water  passing  through  tha  canal 
lands  should  pass  by  the  sale  so  as  to 
deprive  the  state  of  the  use  of  such  wator 
if  necessary  to  supply  the  canal  without 
charge  for  the  same)  and  it  was  further 
provided  that  the  lands  situated  upon  the 
streams  which  have  been  meandered  by  the 
surveys  of  public  lands  by  the  United  States 
should  be  considered  as  bounded  by  the 
lines  of  those  surveys,  snd  not  by  the 
streams.  In  the  same  year  an  act  was 
passed  declaring  the  river  a  navigable 
stream,  and  providing  that  it  should  be 
deemed  and  held  a  public  highway,  and 
should  be  free,  open,  and  unobstructed 
from  its  point  of  connection  with  the  canal 
to  its  utmost  limit  within  ths  state  for 
the  passage  of  all  boats  and  water  craft 
of  every  description. 

In  164S  the  state  authorised  the  con- 
struction and  continuance  of  the  milldam 
across  the  river  with  reservation  of  the 
right  to  the  state  of  improving  the  dam  and 
of  using  the  water  for  the  canal,  and  for 
any  other  purpose;  and  In  1S49,  authorised 
the  building  of  a  bridge  at  Lotdcport.  Ths 
state,  by  certain  acts  of  its  legislature 
(they  are  set  out),  created  the  Sanitary 
District  of  Chicago,  under  the  provision  <rf 
which  a  channel  was  constructed  connecting 
Lake  Michigan  with  the  Des  Plaines  river, 
at  a  point  [B14]  some  16  miles  above  the 
site  of  the  dam  in  question,  and  through 
which  about  300,000  cubic  feet  of  water  per 
minute  are  drawn  through  the  Chicago  river 
and  the  Sanitary  District  drainage  channel, 
and  discharged  in  the  Des  Plaines  river. 

It  was  provided  that  the  channel  when 
completed '  should  be  a  navigable  stream, 
and  that  when  the  general  government 
should  improve  the  river,  it  should  have 
full  control  over  the  same  for  navigation 
purposes,  but  not  to  Interfere  with  ita 
control  for  sanitary  drainage  purposes. 

On  the  eth  of  December,  1907,  the  legia- 
lature  passed  an  act,  which  is  as  follows; 

"Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  the 
general  assembly:  That  the  Des  Plaines 
and  Illinois  rivers  throughout  their  courses 
from  below  the  water  power  plant  d  the 
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mftin  ehuuiel  of  tJhfl  Buiitarj  DUtrfet  of 
Chicago  in  the  towiuhtp  of  Lockpi^  at 
»r  neur  Lockport,  In  to*  coud^  of  Will, 
kra  hBreby  rwogoind  u  and  are  henbj 
d«clared  to  be  naTigable  itrawu,  and  it 
it  mada  tlia  ipecijil  dut^  of  the  goTernor 
and  the  attomef  fenenl  to  prne&t  ths 
'  erection  of  any  itructtires  in  or  aerou 
•aid  atreama  without  explidt  autboritj 
from  the  general  aaacmbly,  and  the  governor 
and  attorney  general  are  hereby  autlioriied 
and  directed  to  take  the  necewaij  legal 
action  or  actions  to  remove  all  and  every 
obatroction  now  eziatlng  In  laid  rivers 
that  In  anywiae  interferea  with  the  intent 
and  purpoae  of  thia  act." 

The  relator,  Cbarlet  S.  Deoeen,  ia  the 
governor  referred  to  in  tho  act,  and  that, 
by  virtue  of  the  statute,  hie  offlee  and  oon- 
ftitutlonal  duty,  he  haa  a  special  iatereat 
and  reaponaibility  In  the  matters  set  forth. 

The  pnrehaaers  from  the  state  in  section 
ZS  and  other  aimllarly  aituated  lands  with 
reference  to  the  Dea  Flainea  river  did  not 
take  and  did  not  claim  to  talce  under  their 
several  purchases  that  portion  of  the  lands 
lying  between  [SIS]  the  meander  line  and 
the  water  of  the  river,  and  that  the  lands  ao 
lying  have  never  been  used  by  any  indi- 
vidual under  any  claim  of  authori^  or 
right  vested  in  the  parchasers  from  the  state 
of  Illinois,  savs'and  except  as  claimed  by 
defendaDt.  I«nda  ao  lying,  therefore,  to- 
gether with  the  bad  of  the  stream  <rf  the 
river  in  aaid  quarter  aeoUon,  and  other 
landa  similarly  situated  with  reference  to 
the  river,  hare  not  paaaed  by  any  purohase 
of  adjoining  lands  from  the  state  of  Illinoia, 
but  the  same  and  every  part  thereof  is 
owned  by  the  state,  and  held  for  the  benefit 
of  its  people  and  of  the  people  of  the  United 
States  aa  a  pvblie  highway  for  commerce. 

The  troateea  of  the  Illinois  and  Michigai 
canal  executed  and  delivered  to  one  Charles 
E.  Boyer  a  deed  bearing  date  October  22, 
1860,  to  land  In  sectirai  2S,  excepting  and  re- 
serving so  much  as  was  occupied  by  the  canal 
apd  its  waters,  and  •  atrip  90  feet  wide 
on  either  aide  of  the  canal,  containing  198 
flZ-lOO  aerea,  the  tract  being  a  portion  of  the 
land  granted  by  the  United  States  to  the 
state  to  aid  the  state  in  opening 
to  connect  the  waters  of  the  Illinois  river 
with  those  of  Lalce  Michigan,  and  by  the 
state  granted  to  the  board  of  trustees  of 
ths  canal  for  the  purpoaea  set  forth  in  the 
act  of  February  21,  184S. 

The  defendant  derives  ita  title  by  mesne 
conveyances  from  Boyer  and  eertain  con- 
tracts and  leases  entered  into  between  the 
canal  commissioners  and  one  Harold  F.  Uris- 
'wold  and  assigned  to  defendant,  and,  in 
puranance  of  the  claim  of  right  thus  ob- 
tained, defendant 
14S« 


tloD  of  a  dam  aeroas  tba  rti 

the  said  aeveral  leases,  rinsdi.  i 

are  Ineffectual  to  confer  any  ligU  to  hvild 

or  maintain  the  dam. 

The  legislature  of  the  stata,  by  a  proper 
resolution  passed  on  the  18th  of  Oetotw, 
1907,  has  proposed  the  building  of  a  dsif 
waterway  commencing  at  the  sonthcn  sad 
of  the  Chicago  drainage  canal  and  <9ct«sd- 
ing  along  the  Dea  Plainca  river,  to  bo  sub- 
mitted to  a  vote  of  the  people  [SIS]  of  the 
state,  and,  If  the  same  ia  bnUt,  aa  inddaat 
thereto  loeka  and  dams  will  nnnrnaarllj  be 
oonstructed  acroaa  the  deep  waterway  at  or 
near  the  S.  E.  i  of  section  SS,  whleh  dama 
will  incidentally  afford  water  power  of  tha 
value  of  ssveral  milllona  of  dollars  to  th* 
sUbe,  which  will  be  loat  to  the  state  U 
the  defendaut  be  permitted  to  ouaaliuet 
the  dam  in  queation. 

The  OO-foot  strip  along  the  line  ol  tta 
Illinois  and  Michigan  canal  oonatitatea  aa 
integral  part  of  the  canal,  and  the  tmstesa 
of  the  canal  and  the  canal  oommissIonerB 
of  the  stata  had  no  right  or  autbori^ 
under  the  law  to  conv^  the  same  by  d^ti, 
lease,  or  otherwise.  Wherefore  the  dr 
leudaut  acquired  no  right  to  auch  atrim 
and  satd  d(«ds,  leases,  eontracta,  and  othv 
agreements  are  void  so  far  aa  they  pertain 
to  the  bed  of  the  stream  of  the  river,  aad 
to  the  landa  lying  outside  the  meander  liae. 

By  virtue  of  the  several  acts  of  Congrea 
set  forth,  the  aUte  U  the  ownn  of  saeh 
lands  and  other  landa  almilarly  aituatsd. 
The  defendaut,  claiming  to  ovm  auc^  landa 
and  other  land*  in  eectioa  2B,  has  aetually 
begun  the  erection  of  the  dam  refeired  to; 
the  attorney  general,  therefore,  on  the  l£th 
of  December,  1907,  aerved  notlo*  npoa  tha 
defendant  to  desist  from  the  orectka  of 
the  dam  and  from  further  treapassiBg  ^- 
on  the  lands  owned  by  the  atatc,  and  to 
remove  any  and  all  obatructlona  plaoed 
thereon.  Defendant  haa  ignorad  the  uotiest 
and,  unless  prevented  by  injuBcUas,  will 
complete  the  dam,  to  the  great  lupairmcxt 
of  navigation,  and  to  the  great  and  irrep- 
arable damage  to  the  people  of  the  stata, 

There  are  other  allegatlaBS  ia  regard  to 
the  leases  and  eontraota  trcoa  tha  eanal 
oommissioners  whieh  are  not  ■aeaaaaiy  to 

The  prayer  of  the  inforataUoo  «U  for 
an  injunction  in  awwdanos  with  tha  allsga- 

I>efendant  ia  error  summarisea  Ha  an- 
swer as  follows:  It  denied  that  tha  Dsi 
PUines  river  was  or  ever  had  heen  [AIT] 
navigable,  and  alleged  that  it  never  had  bsH 
navigated  for  the  pnrpoae  of  ooumetea; 
and  also  that  it  had,  from  the  earliest 
times,  been  completely  obstructed  by  vmrt- 
ous  bridges  and  dams  built  without  ts^ 
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UOn  urtkoritj,  uid  tlwt  the  (tata  itMit 
bad  «oiutniel«d  aDd  for  mutj  jemn  maln- 
talnad,  and  rtUl  naiiitabu,  a  dam  mtirelr 
MroM  lh«  rim  at  JdlitL  It  aet  out  eat- 
napondoiM  with  the  War  I>epartiiieat  of 
the  Ufllted  Btatei  befora  the  eonitruotioD 
of'  Vm  daa  mu  b^nn,  from  which  it  ap- 
pcarad  that  the  plana  of  tha  proposed 
atmetnra  wer«  mbmltted  to  that  Depart- 
mant  for  the  purpoae  of  aaeertalning 
whatfaar  the  project  woald  ba  in  harmony 
with  the  work  of  the  Improvenaat  of  tba 
riwr  proposed — but  na*er  decided  npon- 
hy  the  goTennneiit,  and  that  the  offloera  of 
tba  Departmaat  atated  not  011I7  that  it 
would  be  ao  in  hannony,  but.  If  carried 
out,  it  wonld  lave  the  p>Temment  large 
■nina  of  money,  ^e  coireepondenoa  alao 
■tated  that  the  rirer  had  never  yet  been 
coiutdered  a  navigable  etream  of  the  United 
States,  and  that  It  wae  not  lubjeet  to  the 
prorlaion  of  JS  9-13  of  the  act  of  March 
S,  1800  [30  Stat,  at  L.  1161,  IISS,  chap. 
4Z6,  U.  S.  Comp.  SUt.  1801,  pp.  3&40-3M2], 
or  to  other  limilar  United  States  legielation. 

Tfae  anewer  farther  alleged  thit  eubee- 
qnentlj  defendant  in  error  acquired  the 
property,  and  that  a  large  sum  of  money 
had  been  expended  and  heavy  obligation! 
incnrred  by  it  in  carrying  out  the  proj- 
ect of  building  the  dam. 

Upon  the  iaeuea  thne  made,  evidence 
wae  talcen,  which  compoeea  three  large  toI- 
nraet,  upon  which  the  eourti  below  decided 
against  plaintlffa  in  error;  and  we  are  to 
consider  whether,  in  ao  doing,  any  Federal 
right  wai  passed  upon  or  denied  it. 

To  snsUiin  the  contention  that  raeh 
right  was  passed  upon  and  denied,  it  is 
said  "that  at  the  time  the  information  tn 
equity  was  filed,  and  for  over  nz  years 
before  the  defendant  in  error  became  a 
riparian  owner,  the  Des  Plaines  river,  Ir- 
reapectlve  of  the  question  of  its  navigabil- 
ity, [BIS]  was  a  navigable  river  of  the 
United  States  at  the  point  where  the  dam 
was  erected,"  and  this  bseanse  of  the  "con- 
current action  of  the  state  and  Federal 
governnenta  by  the  construction  of  the 
Chicago  Sanitary  ship  canal,  the  canDee* 
tlon  of  it  with  Uie  Chicago  rirer  and  Lalu 
Michigan  m  the  northeast,  and  the  dia- 
charge  of  the  water  Into  Lake  Michigan 
from  it  into  Des  Plaina*  and  Illlnoia  an 
th«  soathwest." 

It  is  further  eentcnded  that  the  stats 
eonrt  did  not  decide  thia  qucaUon  adveras- 
ly  to  plaintiffs  Id  error,  but,  on  the  con- 
trary, excluded  the  admitted  fact  as  be- 
ing Immaterial  because  that  condition  waa 
artlfleially  created.  And  this  because  de- 
fendant In  error  urged  in  that  court  that 
the  narigability  ol  the  river  could  not  b« 
deteminad  by  its  eapaai^  as  Improved  by 
SS  It.  M. 


the  addition  of  the  water  of  the  Saaitaiy 
District.  The  court,  in  its  dealtion,  there- 
fore, it  is  the  final  contention,  denied  the 
rights  arising  from  the  condition  of  nav- 
igability thus  created  by  itate  and  Federal 
aetion,  and  plaintiffs  in  error  insist  that 
"if  artificial  navigability  can  create  a  pub- 
lie  right  which  is  entitled  to  protection 
against  the  acta  of  one  who  purchases  rt- 
paiian  property  after  that  ooudltion  waa 
created,  then,  on  the  coneeded  law,  the 
judgment  of  the  state  eourt  was  erroneons. 
And  if  those  public  rights  are  created  or 
protected  by  Federal  law,  thia  eourt  baa 
jurisdictloD  to  reverse  the  Judgment." 

The  inquiry  Immediately  occurs.  How 
did  the  so-called  public  right  arise!  From 
the  mere  addition  of  water  to  the  river 
or  by  the  conditions  upon  which  it  was 
admitted!  Hie  bill  alleges  the  enactment 
of  many  laws  and  a  complex  system  of 
Improvements  by  virtue  of  them,  rights 
asserted  by  the  state  to  the  lands  bordering 
on  the  river,  and  rights  to  the  bed  of  the 
river,  conveyances,  leases,  and  contracts  )>J 
public  offlcers  eonstltntad  by  lawa  which 
verbally,  at  least,  confer  antbority  upon 
them,  and  rights  asserted  by  defendant  In 
error  arlring  from  the  execution  [S19]  of 
such  authority.  But  all  of  the  questions 
hence  arising  are  state  queations,  whether 
depending  upon  law  or  fact,  which  It  is  not 
in  our  provluce  to  reriew.  It  would  seem, 
therefore,  at  the  outset,  that  one  of  the 
elements  of  the  Federal  right  assarted  ia 
absent.  However,  let  ns  see  what  the 
suprone  court  of  ^e  state  has  decided. 

Mr.  Justice  Viekers,  dellTerlng  the  opin- 
ion of  the  eourt,  says:  "Appellant  [the 
state]  bases  Ito  elalm  to  relief  on  tbrea 
propositions — as  follows:  (1)  That  the 
etate  of  Illinois  owns  the  bed  of  ths  river 
at  ths  paint  where  it  Is  proposed  to  build 
said  dam;  (Z)  that  the  Des  Plaines  river 
Is  a  navigable  stream,  and  that  the  pro- 
posed dam  wonld  constitute  an  obstructlni 
to  narigation;  (3)  that  certain  contraets 
executed  by  the  commissioners  of  ths  Il- 
linois and  Michigan  canal,  under  which 
appellee  [defendant  in  error]  elaims. certain 
rights  1b  connection  witb  the  construction 
of  said  dam,  are  void,  and  that  no  rights 
were  acquired  by  or  ean  be  asserted  under 
said  contracts."  [241  111.  SOB,  IB  N.  B. 
760.] 

Ths  first  and  third  proposltlona  manifest* 
ly  Involve  state  questions  and  wers  decided 
adversely  to  plaintiffs  in  error.  Thej  might 
be  put  out  of  discussion  oiespt  so  far  as 
they  may  have  bearing  on  the  seomid  propo- 
sition. By  the  second  proposition  tl|e  navi- 
gability of  the  river  is  presented  as  a  ques- 
tion of  tact,  and  of  It  the  oourt  said  that 
it  had  Tceaived  Ot  aoM  ashMHttv*  tiaat- 
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nMit  b7  conQMl,  ud  tli*t  if  tbe  diamUul  rirer.  The  water  !■  jiut  M  navigable  flM> 
of  the  bill  b;  the  court  below  had  been  half  mil*  Bouthwett  of  JoU«t  ■■  U  ii 
without  prejudice  to  renew  the  appliotion  ons-haU  mile  northeaat  of  Joliet.'  The 
for  injunction,  the  action  of  tbe  court  could  argument  it  baaed  upon  an  erroneous  en- 
be  niatained  becauae  of  the  utter  failure  of  struction  of  the  word  'aame*  That  tent 
the  plaintiffa  in  error- to  prove  that  the  refera  to  the  ehauuel  of  the  Sanitarj  Dia- 
cDDetruction  of  the  proposed  dam  would  trict,  and  haa  no  reference  to  the  water 
be  an  obatniction  to  tJie  then  navigation  of  after  it  leaves  tbe  channel." 
the  river.  "There  is  no  proof,"  the  court  The  court,  however,  said  that  even  if  the 
said,  "that  the  river  is  now  being  used  as  I^ialature  had  declared  in  unequivocal  laa- 
a  public  highway  for  commerce.  On  the  guage  that  the  river  was  navigable,  ai  it 
contrary,  the  evidence  not  only  shows  that  did  by  the  act  of  1907  [the  act  under  whi«li 
the  river  is  not  being  so  used,  but  it  shows  the  information  was  filed],  the  declaratioD 
afBrmatively  that,  [SZO]  owing  to  the  prea-  couU  not  affect  the  rights  of  defendant  in 
enee  of  numerous  other  dams  and  aomc  fifty  error,  they  being  protected  by  the  Conitl- 
or  more  bridges  which  span  the  river,  it  tution  of  the  state,  wliich  forbids  private 
would  be  impoasible,  under  existing  con-  property  from  being  taicen  for  public  nis 
ditiona,  to  navigate  the  stream.  There  b«-  without  just  compenEation  previously  made, 
Ing  at  present  no  navigation  whatever  up-  for  which  the  court  cited  a  number  of  eases 
on  the  river,  obviously  the  dam  in  question  and  Cooley  on  Constitutional  Limitation^ 
cannot  be  said  to  be  an  obstruction  to  navi-  *6B1.  And  It  was  added  that  none  of  the 
gatiou  that  has  no  exiatence  in  fact."  The  l^ialative  acU  had  the  primary  puipcss 
trial  OOUrt  not  making  the  indicated  reeer-  of  permitting  a  deep-water  channel  from 
vation,  but  having  rendered  a  decree  based  the  Lakes  te  the  Gulf  by  means  of  im- 
on  the  finding  that  the  river  was  not  navi-  proving  the  channel  of  the  Des  Plainv 
gable,  thus  settling  the  question  for  all  river,  nor  did  the  various  acts  passed  in 
time,  tbe  supreme  court  considered  Uie  the  interest  of  the  Illinoii  and  Micbigui 
question  as  presented  on  the  merits.  After  canal  nor  the  Sanitary  Uiatrict  act  include 
a  review  of  the  evidence  and  the  contentions  a  general  scheme  for  the  improvement  of 
of  the  parties,  it  decided  that  the  river  that  river.  "Up  to  this  time,"  it  waa  fur- 
was  not  navigable  in  a  state  of  nature,  and  ther  said,  "no  general  plan  tor  the  deep 
declared  that  there  was  not  in  the  entire  waterway  has  been  adopted  by  the  stete 
record  a  well  authenticated  instance  in  or  nation,"  and  whether  any  such  enter- 
which  a  boat  engaged  in  commerce  navi-  priae  will  ever  be  adopted,  and  whether 
gated  the  waters  of  the  Des  Plaines  river,  it  will  include  the  Des  Plaines  river,  "are 
Referring  to  the  teetimony,  the  court  said ;  all  legislative  questions  with  which  the 
"Whatever  may  be  thought  of  the  pre-  courte  have  no  concern."  If  it  be  done, 
ponderance  of  it  one  way  or  the  other,  it  the  court  continued,  it  most  be  done  "with 
can  have  but  little  weight  as  against  the  due  r^ard  to  tbe  rights  of  every  eitiseo, 
uncontro verted  fact  that  the  river  has  however  humble  ajid  insignificant  those 
never  been  used  as  a  public  highway  lor  rights  may  seem  in  contrast  with  the  great 
commerce."     And    again,    "After    the   most  public  consummation.' 

careful  consideration  of  this  queatiou  we  We  have  already  seen  that  the  eontenllan 
are  of  the  opinion  that  the  Des  Plaines  of  the  plaintiS  in  error  that  the  bed  of  the 
river  in  Ite  natural  condition  is  not  a  nav-  river  was  in  tbe  sUte,  and  [HB2]  not  in 
igable  stream,  and  that  the  righte  of  par-  the  riparian  owners,  among  whom  is  de- 
ties  to  this  suit  must  be  determined  upon  fendant  in  error,  by  force  of  the  act  of  tbe 
that  basis."  The  court  besides  rejected  JegisUture  of  the  aUte  of  Fdiniary  M. 
the  contention  that  the  SaniUry  District  igjg^  i„  relation  to  the  Illinois  and  Miehi- 
act  declared  the  river  to  he  navigable.  The  ^^^  ,„  ^j  untenable,  and  it  was 
contention,  it  was  said,  was  "bas^  on  a  f^^,^^  i,^,^  y,,^  y,,  eonitacte  of  the  canal 
s^tence  in   g   24   of   Mid  act.   a.   follows:  «,^^i„i„„^„    „„d„    ^ji^    defendant    in 

When  such  channel  shall  be  eompleted,  and  ,  ,         _,  ti ,.j        .    j    .i 

the  water  turned  therein,  to  the  anlount  "^  «'*i™'  '^^.J'^  ^^^  ,  ^f  ^ 

of  300,000  cubic  feet  of  water  per  minute.  ""^  '"^"  ,'!«'<'**  *^  *^  legisUtion 

the    same    is    hereby    dechired    a    navigable  "^   *''•    «'*'*    ^"*    '«'*    '"*"'*   *"'   «»"*^- 

streani.'      Appellant's    [the    state]    eonten-  P^*"  *•■•  improTMneut  erf  the  De-  Plaines 

tion,  under  this  aUtntei  is  thus  sUted  in  '''«'  *«»™  •  condition  of  non-navlgabUi^ 

its  brief.     The  same  means  that  the  water  to  navigability,  and  no  net,  ezecpt  that  ol 

flowing  in  that  channel  is  a  navigable  stream.  ^^^T.  ^*i  declared  it  to  be  navigable,  and 

TTie  water  so  turned  in  was  navigable  in  that  no  act  could  do  so  and  affect  private 

fact,    and    it    doa    not    lose    Ite   navigabU-  righte  under  the  Constitution  of  tbe  (tate. 

ity  [5S1]  in  passing  out  ol  the  artificial  The   supreme    tribunal   of   the    state   has 

channel  into  the  channel  of  the  Dea  Plaines  therefore   decided  that   pUntUTa   In  error 

""      .  .,™.,Goo|ll«'-'- 
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bAve  no  element*  of  right  Bgainrt  defend- 
lat  in  error. 

It  ia  uid,  however,  m  *  foundation  of  » 
right  under  the  acta  of  CongreH  alleged, 
tliat  the  river,  although  it  ym  not  navi- 
gmble  in  its  natuikl  state,  became  ao  bj 
tin  addition  of  water  from  tlia  Sanitary 
Diatriet.  This  contention  was  rejected  b; 
the  Hnprcme  court,  the  court  deciding,  aa 
wa  have  seen,  that  the  navigability  of  the 
river  was  to  be  determined  by  ita  natural 
condition,  and  not  by  ita  eouditiou  cre- 
ated by  artificial  meaiia.  In  reaiatance  to 
tfai*  concluBion  of  the  court,  and  in  asaer- 
tion  of  a  Federal  right,  plaintiSB  in  error 
cite,  beaidea  the  acts  of  Congreaa  referred 
to  In  the  information,  certain  acta  of  Con- 
greaa paaaed  in  I89»,  1900  [31  Stat,  at  L. 
680,  cbap.  TOO],  and  1S02  [32  Stat,  at  U 
384,  chap.  107B],  appropriating  money  for 
"a  aurvey  and  estimates  of  coat  for  the  im- 
provement of  the  upper  Illinoia  and  lower 
Dea  Ptalnea  rivera  in  Illinoia,  with  a  view 
to  the  extension  of  navigation  from  the 
Illinois  river  to  Lake  Michigan,"  and  ad- 
duce, besides,  other  recognitions  by  Congress 
of  the  navigability  of  Uie  river,  and  eon- 
tend  that  therefore,  tiie  rights  of  the  state 
are  baaed  on  Federal  laws,  and  "that  in 
ita  sovereign  right,  and  aa  porena  patriat 
and  of  its  citiiena,  and  on  behalf  of  the 
oitizeni  of  all  of  tha  United  Statue  [Italica 
eoaDBel's],  it  had  [B23]  the  right  under 
those  Federal  laws  to  prevent  the  accom- 
pliahment  by  deleDdant  of  an  act  destructive 
of  the  navigability  of  the  stream." 

FlaintiRa  in  error  state  their  contention 
another  way.  They  aay  the  acta  of  the  two 
*o*ereigntiea,  state  and  national.  In  fnr- 
tbetance  of  a  common  object,  are  so  Inter- 
woven and  related  that  the  rights  and 
questions  arising  from  them,  and  the  con- 
atmction  of  their  effect,  necetaarily  create 
Federal  questions. 

But  we  have  seen  that  the  anpreme  court 
of  the  itate  decided  there  was  no  con- 
currence ol  the  state  in  furtherance  of  the 
so-oalled  common  object;  that  is.  that  tha 
various  acts  in  regard  to  the  Illinoia  and 
Mishigan  canal  or  the  Sanitary  District 
did  not  include  any  geoeral  scheme  for  the 
jjiprovement  of  the  Des  Plalnes  river, 
it  waa  certainly  within  the  competency  of 
the  court  to  ao  determine.  The  court  was 
also  of  the  view  that,  under  the  Constitu- 
tion of  the  state,  the  Btat«  did  not  have 
the  "sovereign  right,  and  as  fMrena  po- 
tria,"  to  restrain  the  acts  of  defendant  in 

The  court  seemed  to  consider  that  it  oad 
decided  all  of  the  contentiona  of  the  state 
when  it  had  decided  the  question  of  the 
nftvigabili^  of  the  river  both  tn  i'a 
nml  eonditiim  and  its  condition   after  th* 


addition  of  the  waters  of  the  Sanitary  Dia- 
tricL  The  fact  was  and  is  pivotal.  Th« 
ordinance  for  the  government  of  ttie  Nortli- 
weat  territory  and  the  subsequent  acts  of 
Congress  set  out  in  the  information  do  not 
determine  navigability  of  the  streams,  but 
only  define  rights  which  depend  upon  'ta 
eiiatenee.  Passing  the  question,  therefore, 
whether  the  ordinance  or  the  acts  refer  to 
physical  obstmctions  or  to  political  regu- 
lations, and  also  passing  the  question 
wlicther  they  were  of  force  after  the  ad- 
miaaion  of  the  state  Into  the  Union  (on  both 
questions  see  Willamette  Iron  Bridge  Co.  v. 
Hatch,  12S  U.  S.  I,  31  L.  ed.  629,  B  Sup. 
Ct.  Rep.  Hll),  the  tact  of  navigability  hav- 
ing been  decided  against  the  state  by  the 
state  court,  there  is  no  Federal  [S24]  right 
left  to  review.  Crary  v.  Devlin,  164  U.  S. 
619,  and  23  L.  ed.  610,  14  Sup.  Ct.  :ie|i. 
1109;  Cameron  v.  United  States,  146  V.  S. 
533,  36  L.  ed.  1077,  13  Sup.  Ct  Itep.  184 ; 
Egan  V.  Hart,  166  U.  S.  188,  41  L.  ed.  flSO, 
17  Sup.  Ct  Bep.  300.  In  the  latter  caae  it 
waa  decided  that  the  question  of  naviga- 
bility ie  purely  one  of  fact 

It  ia  aaid,  however,  that  by  the  acta  nt 
18B9,  1900,  and  1S02,  Congreu  has  talten 
jurisdiction  of  the  Des  Ptaines  river.  If  ao. 
the  state  is  not  the  instrument  through 
which  the  jurisdiction  can  be  exercised. 
United  States  v.  Bellingham  Bay  Boom  Co. 
176  U.  B.  211,  44  L.  ed.  437,  20  Sup.  Ct 
Kep.  343;  Willamette  Ircm  Bridge  Co.  v. 
Hatch,  supra;  Cleveland  v.  Cleveland  Elec- 
tric R.  Co.  801  U.  S.  629,  60  L.  ed.  864, 
26  Sup.  Ct.  Kep.  S13. 

But  the  cited  acta  are  not  appropriations 
for  improvements  undertaken,  but  for  im- 
provements which  may  be  undertaken ;  not 
a  jurladictiou  exercised,  but  a  jurisdiction 
to  be  exercised.  And,  aa  we  have  seen,  it 
ia  alleged  in  the  answer,  and  the  allegation 
ia  sustained  tiy  the  evidence,  that  the  plana 
of  defendant  in  error's  structure  were  sub- 
mitted to  the  War  Department,  and  it  was 
declared  by  that  Department,  "The  work 
proposed  ia  in  general  harmony  with  the 
work  of  improvement  recommended  by  the 
board  of  engineers  appointed  under  the  au- 
thority of  the  rivers  and  harbors  act  3( 
June  13,  1902  (32  SUt  at  L.  331,  334, 
chap.  1079)."  But  the  Department  inas- 
much aa  Congress  had  not  authorized  the 
Improvement  of  the  river,  did  "not  deem  tt 
expedient  to  take  further  and  definite  ac- 
tion in  the  matter  of  approving  the  plana." 
It  is  manifest,  therefore,  that  the  stat«  baa 
no  right  under  Federal  laws  which  it  may 
assert  for  itself  or  "on  behalf  of  the  citisena 
of  all  of  the  United  States,"  and  the  mo- 
tion to  diamiaa  must  be  granted. 

Dismiaaed. 
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S2S                            SUPREllB  COURT  OF  THB  UNITED  STATES.              Om.  I^M. 

[6S5]  FRANKLIN  K.  LANE,  SecreUrj  of  froln  salt  doe*  not  preclude  the  ■"■!-*»■  nt 

tilt  IntATior,  and  Claj  TallWn,  CommU-  of  kn  Action  to  enjoin  the  8eeret«i7  ol  Vto 

donw  of  the  General  Land  OfBce,  Appta.,  Interior  and  the  Commiisioner  of  ue  Q«i- 

V.  eral  LAnd  Offlca  from  casting  a  clond  apca 

CORNELIDB   C.    WATTB,    Dabner   C.    T.  a  title  veated  bj  an  approred   kteatica  d 

Davia,  Jr,   John   Watta,   and   Jauea   W.  the  ^rant  made  In  the  act  of  June  21,  IMS, 

Troom.  bj  proceeding  in  the  matter  of  certain  ak 

tempted  entries  upon  aneh  land  ondar  th* 

(Baa  S.  C  Reporter'a  cd.  S85-HS.)  pubHo  land  li 

PrlTate  I«iid  clalma  ^  pasainc  ot  title 

—effect  of  locaUott  *nd  approral.  EqnHj  —  Inriadlctlon  —  romedy  at  law. 

1.  ThB  location  of  the  grant  made  bj  the  "■  Equtt«'ile  jnriadiction  of  a  anit  to 
art  of  June  21,  I860  (&  Stat,  at  L.  71,  •"JO'"  ""«  Secretary  of  the  l&terto 
chap.  187),  authorliing  the  aelection  in  lieu  •"^  ""■  Cotamiaaioner  of  the  General  Laad 
of  the  land  common  to  two  Mexican  land  ^""^  "'^  casting  a  cloud  upon  a  UUt 
granU  of  an  equal  quantity  of  vacant  land,  "**'*<'  ■>?  *°  approved  location  of  the  gnnt 
not  mineral,  in  the  territory  of  New  Me«ico,  ™*^«  '"  t*^  *^*  "'  J"°«  21.  18M,  by  pn>- 
to  be  surveyed  and  located  1^  the  aurveTor  "'^"V  »"  *^''  matUr  of  oettain  attempted 

Cerai,  and  the  approval  of  nicb  location  entries   upon    such    land    under    the    publia 

the  surveyor   general  and   laUr   Iw   the  '«■'<'  "'"'  c*nnot  be  aucceasfully  challengtd 

dommissioner  of  the   General   L«nd   Office,  o"  **•  theory  that  the  real  pnrpoae  of  the 

paeaed  the  title,  notwithsUnding  iubsequent  ■"'*  •■  *"  recover  real  property  V  fW  o( 

discoveries    of    minerals    therein,    alUiough  ""  l*g*l  title. 

there  had  not  then  been  an  offleial  survey,  '"'.ft',,"'?/  "J^lJ^  S2S"flr '-lifa?*"^  *■ 

and  although  the  existence  of  any   officia  „"!*■  "-  '"  °""'  »"/■  «■  l«B.l 

determination  of  the  nonmineral  ^aracter  ''»'"••  -  ^5«*»*7  detendant-  -  nil 

Of  the  land  selected  is  but  an  inference  d*-  f*?,"""  °««^»  >"  I*nd  DepartmeuL 

duced    from    the   circ^mstance^   a  decision  5"  Pe"*""  "ho  have  initiated  eUima  are 

of    such    question    being    an    official    duty  »<*  J"*",""?    ^^'^^  ^  .*■   ""*  *?  »J'"» 

which  could  not  be  avoiled  or  evaded.  *''«  Becretay  of  the  Intenor  "dUie  Com- 

(For   other   csks.   see   Prtvate    Land   Clalma.  mlMwer  of  the  Qenerai  Land   Omoe  fro» 

III.  t,  2.  in  DlseK  Sap.  Ct.  IMS.]  casting  a  cloud  upon  a  title  Tested  by  an 

Private   land   claims   —   devesting  title  approved  location  of  the  grant  made  in  the 

once  acquired  —  revocation  ot  offldal  act  of  June  21,  1860,  by  proceeding  in  the 

atttlon.  matter   of   certain   attempted    entriea  upon 

2.  The  title  to   land   selected   under   the  fie  '«id  under  the  public  land  laws. 

act  of  June  21,  1800,  authoriiing  the  aelec-  I^<"  <"S"  "'K^.SSI  ^•'"•^  II.  a.  J.  In  W- 

tion    in    lieu   of   the    land   common   to    two  ^  ^  *"f "  ^  ,J***'     ,       ^  , 

Mexican  land  grants  of  an  equal  quantity  of  O""*  -  «I«Itoii  to  band  I 

vacant  land,  not  mineral,  onee  having  passed  T  f?"  -e-'Mt  offlcra-a. 

by  an  approved  location  of  the  ^t   in  ^-  ^  *^"i'*..""i  ""^  "°  ^  ^T' J* 

accordance   with   that  act  cannot  be   sub-  V   '"TP^  t^^   'PT'L*^'"*  *?*  i^*" 

aeqnenUy  devested  by  an  attempted  revoca-  ?"','^,"'.  U>e  Interior  Departmen^  dedme 

tion  by  the  aucceasor  in  office  at  the  Com-  J«'-l?<"rt'<"' .<>'  ■  suit  to  enjoin  the  Seerrtwy 

miaaio^er   of   the   Oenaral   L«id   Office   of  ^  ^^'  J''t**"?''o- ■*  ?*  CommlMioner  erf  the 

hia  predeoeaM>r's   artlon   in   approring   the  Oe"«™Lwd  Office  from  caatina  a  cteud  upj 

location                                           rr  ••    "tt  ^  ^  ytle  vested  by  an  approved  kwatian  ot 

tror  other  esses,   see   Private    Land   Claims.  ^"  P*^^  '°*^  in  the  act  of  June  £1,  ISKk 

III.  t  in  Divert  Bnp.  CL  1908.1  by  proceeding  in  the  matter  of  certain  at- 

Injnnction  —  against  pnbllo  offloera  —  tempted  entnea  upon  the  land  under  the 

restralDlng  Illegal  acta.  public  land  laws. 

3.  The  Secretary  of  the  Interior  and  the  I^or  other  cawB.^M«  Conrta,  L  a,  •.  la  Dt- 
Commissioner    of    the   General    Land    OfBce  *""  "'"'■  *^  ^**-' 

may  be  enjoined,  from  easting  a  ckrad  on  Parti""   —   United    Btatea   a*   neeeaaarr 

a   title  vested  by  an   approved   loeation  of  defendant  —  salt  agalnat  oAoera. 

the  grmnt  made  by  the  act  of  June  91,  1840,  B.  Olie  United  Statea  is  not  a  neeeaaary 

by  proceeding  In  the  matter  of  certain  at-  P^rtr  to  a  suit  in  the  District  of  Colwbia 

tempted  entriea  upon  such  land  under  the  couria  to  enjoin  the  Secretary  of  the  Ib- 

fublic  land  laws.  tcrior  and  tbe  Commissiooer  of  the  Oes- 

Pm  other  casta,  see  Injunction,  I.  J,  In  DJ(eat  eral  ILand  Office  from  casting  a  eloud  upsa 

Snp.  Ct.  1908.)  s  title  to  landa  in  New  Mexioo  Tested  by  ea 

fJnIt«d  States  —  lnunnnitr  from  suit  —  approved   location   of  the   graiit   mads  by 

anIt  against  oOIcepB.  the  act  of  June  81,  18S0,  bf  proeeeding  la 

4.  The  azsmption  of  ths  United  Statea  ^^  matter  of  cnrtain  attempted  entriea 
■ upon  ths  land  under  the  pnbUa  land  lava. 

NOT«— On    suit    against    Fedefal   oBoers  [For  otbar  casaa,  see  PartlM,  II.  a,  X  la  Dl- 

oragenU  as  suit  agaWt  United  SUtea— tea  >^  B^P-  Ct.  !««.] 

note  to  LoDiaiaha  v.  Garfield,  S3  L.  ed.  U.  S.  Private  land  cUina  —  neoeasltr  of  apr- 


On   Injunction  to  reatn^n  act  ot  publle       9.  A  survey  was   iiiiiisiisij   to  ■-„..„ 

offlcera-^ee   note   to   Mlaaiaslppi  t.   John-  from  the  public  domain  tiie  land*  ariacM 

aon,  IB  L.  ad.  U.  B.  437.  ondar  the  ast  of  Jum  SI,  ItM,  aMhacta- 

*■***  1            SM  V.  •. 


Iftll, 


UNB  r.  Watts. 


Ing  tiit  Mlection  In  lieu  of  the  land 

to  two  Hexicui  Iftnit  franta  of  «n  equal 

rititj   of  Taeant  land,  aot  nuneral,   In 
twntai/  of  New  Mexico,  to  be  eurvejed 
•nd  located  bj  the  lUrveyOT  general. 
IPor   otbtt    caMi.    Me    FiiraU    Land    CUlmt, 

Sn-SM,  Id   Digest  Sup.  Ct.  1U08.1 
Prlvmte   Und   claliuE  —   location  —  by 
irtMin  mpproTod  —  elTect. 


ri  June  21,  1B60,  authorizing  the  eelection 
in  lieu  of  the  land  comnlon  to  two  Mexican 
land  gianta  of  an  equal  quantity  ol  vacant 
land,  not  mineral,  in  the  territory  of  New 
Mexico,  to  be  aurve/ed  and  located  b^  the 
mnreyor  general  of  New  Mexico,  i«  no 
let*  effectual  to  pua  t^tle  becauie  baaed 
on  the  latter*!  approval  rather  than  upon 
the  approval  of  the  surveyar  general  of  the 
twritonr  of  Arizona,  which  embraced  the 
land  when  the  Land  Office  acted,  since  it 
was  upon  the  Land  Office  that  the  ulti- 
mate mponsibilit;  devolved. 
[For  other  cssei,  see  PriTste  Land  Claims, 
S1T-S31;  OSZ-MSi,  In  Dlgeat  Sup.  Ct.  IVOBI 
Private    Imnd    cUlma   —   aurve;    —   «x- 

11.  lie  expense  of  the  survey  called  for 

Stfae  act  of  June  21,  1B60,  authorizing 
9  leleetion  in  lieu  of  the  land  common  to 
two  Mexican  land  grants  of  an  equal  quan- 
tity of  vacant  laud,  not  mineral,  to  be  sur- 
veyed and  located  by  the  surveyor  gen- 
eral, should  be  borne  by  the  govern- 
ment, notwithstanding  the  provieiooa  of 
the  act  of  June  2,  1862  {IX  SUt.  at  L.  410, 
chap.  flO),  requiring  all  grants  to  be  sur- 
veyed at  the  expense  of  the  claimants,  ainca 
the  claimants  in  question  gave  up  theli 
rights  to  a  deBnite  tract  of  laud  at  the  In- 
stance M  the  government,  to  accommodate 
ctmflietlng  elaima. 


1WM.1 


,    In    Digest    Bup. 


which  affirmed  a  decree  of  the  Supreme 
Court*  of  the  District;  enjoining  the  Seoro- 
tary  of  the  Interior  and  the  Commissioner 
of  the  Qemeral  Land  Office  from  proceeding 
in  tiw  matter  of  certain  attempted  entiiea 
nadar  the  public  land  lawa.    Affirmed,  i 

8«*  same  ease  below,  41  App.  D.  C.  ISO. 

Tke  facta  are  atated  in  the  opinion. 

Aaaiitant  Attomer  General  West  and 
Ur.  O.  EdwRTd  WrlKbt  argued  the  eause 
■■d  tied  a  brief  for  appellants: 

Wherw  ft  Pftrty  ^ves  a  feason  for  his  con- 

1  Leave  granted  on  June  22,  1914,  to  pre- 
Mnt   petition  for  nbimriag  within   thirty 


»1 


duet  and  decision  touching  anything  lu- 
Tolved  in  a  controveny,  he  cannot,  alter  liti- 
gation has  b^un,  change  his  ground,  and 
put  his  conduct  upon  another  and  a  different 
consideration.  He  is  not  permitted  thus  to 
mend  bis  hold,  He  is  eatoppcd  from  doing  It 
by  a  settled  principle  of  law, 

Ohio  *  M.  B.  Co.  v.  McCarthy,  OS  U.  8. 
268,  24  L.  ed.  693 ;  Snyder  r.  Supreme  Bnler, 
F.  M.  0.  122  Teun.  248,  45  LJLA.(N3.)  209, 
122  S.  W.  9Sfi;  Ooodman  f.  Pumell,  JOB  C. 
C.  A.  408,  187  Fed.  93;  Taenzer  *.  Chicago, 
B.  l.kF.JL  Co.  112  C.  C.  A.  IM,  101  Fed. 
CSl. 

We  are  dealing  with  a  grant  from  the 
United  States  of  a  mere  right  to  aaleet  ftn 
acreage.  In  such  cases  the  legal  title  never 
passes  until  official  survey  Identifying  and 
segr^sting  the  land  from  the  public  domain. 

Joplin  V.  Chaehere,  192  U.  S.  S4,  48  L.  ed. 
3S9,  24  Sup.  Ct.  Sep.  214;  Rutherford  v. 
Qreene,  2  Wheat.  196,  4  L.  ed.  21B;  Horns- 
by  V.  United  «UU-.  10  Wall.  224,  IB  L.  ed. 
900;  Stoneroad  v.  Stoneroad,  IGS  U.  S.  240, 
39  L.  ed.  966, 16  Sup.  Ct.  Bcp.  S22 ;  Lecompte 
V.  United  SUtea,  11  How.  llfi,  126, 13  L.  ed. 
62T.  6S2. 

If  a  survey  be  not  necessary  to  the  passing 
of  legal  title,  and  if  legal  title  has  passed, 
aa  appellees  claim,  they  have  long  been  iu  a 
position  where  they  could  have  maintained 
auita  agaiuet  trespassers  for  the  possession 
of  this  land.  They  do  no't  need  this  survey, 
on  their  contention;  and  we  wonder  why 
they  want  it,'  or  the  resulting  plat  knd  field 
notes,  unless  it  poaaeaaes  aome  efficacy  of 
benefit  to  them.  If  it  does,  the  Secretary, 
warned  by  the  prima  fade  showing  made 
against  the  int^rity  of  their  claim,  should 
stay  the  filing  of  the  plat  and  field  notes. 

Knight  T.  United  Lsuid  Asao.  142  U.  S. 
161, 3S  L.  ed.  974, 12  Sup.  Ct.  Rep.  25S;  Pey- 
ton V.  DeemoDd,  63  C.  C.  A.  6S1,  129  Fed.  1. 

A  claim  to  property,  under  a  conveyance 
however  inadequate  to  carry  the  true  title 
to  such  property,  and  however  incompetent 
may  bave  been  the  power  of  the  grantor  in 
auoh  conveyance  to  paaa  a  title  to  the  mb- 
jeet  thorettt,  yet  a  claim  aaaertad  under  the 
provisions  of  such  a  deed  is  ttrictly  a  claim 
under  color  of  title. 

Cameron  v.  United  SUtM,  14S  U.  8.  301, 
308,  S7  L.  ed.  460,  Ml,  IS  Snp.  Ct.  Be^ 
S9S. 

The  lands  within  the  limits  of  the  Tnmaca- 
eori  and  Calabasas  grants  were  reserved. 
Tliey  were  not  subject  to  selection  by  the 
Baea  heirs,  and  it  Is  immaterial  what  the 
I^nd  Office  did,  for  it  had  no  power  in  the 
premises.  In  other  words,  It  did  not  lie  In 
the  power  of  the  Commissioners  of  the  Gen- 
eral Laud  Office,  In  say  way  or  manner,  to 
spprove  Baca  float  No.  8,  so  far  aa  It  lay 
within  the  boundaiian  of  the  eld  Hndeaa 

,KGooglc  "". 


SUPREME  COURT  OF  THE  UNITED  STATES. 


graoU.  Had  tbe  mrvej  been  made,  had  it 
been  approved,  had  all  been  done — yet  the 
Land  Office  could  pais  no  titU,  for  the  lauda 
vere  not  within  its  power  to  diipoae  of. 

Noble  T.  Union  River  Logging  R.  Co.  14T 
U.  S.  IBA,  173,  87  L.  ed.  123,  126,  13  Sup.  Ct. 
Rep.  271. 

The  court  erroncoualy  assumed  juriedic- 
tfon  to  try  title  to  land  situate  in  another 
juriadictioD. 

IrrigatioD  Land  ft  Improv.  Co.  r.  Hitcb- 
cock,  28  App.  D.  C.  687 ;  Columbia  Nat.  Sand 
Dredging  Co.  t.  Morton,  28  App.  D.  C.  2SS, 
7  L.R.A.(NA)  114,  9  Ann.  Gas.  511. 

The  trial  court  was  without  juriadiction, 
and  the  court  of  appeals  erred  in  aaiuming 
jurisdiction  in  the  absence  of  the  United 
States  as  a  necessary  partr- 

Oregon  v.  Hitchcock,  202  U.  8.  60,  60  L. 
ed.  93S,  26  Sup.  Ct.  Rep.  668;  UinneioU  -r. 
Hitchcock,  186  U.  S.  373,  40  L.  ed.  964,  22 
Sup.  Ct.  Rep.  650;  Louisiana  \  Garfleld,  211 
U.  S.  TO,  03  L.  ed.  02,  EQ  Sup.  Ct.  Rep.  31; 
Kirwan  v.  Murphy,  18B  U.  S.  36,  47  L.  ed. 
098,  23  Sup.  Ct.  Bep.  699;  United  SUtes  ex 
rel.  Goldberg  v.  Daniels,  231  U.  S.  218,  ante, 
iSl,  34  Sup.  Ct.  Rep.  94. 

The  court  treated  the  suit  practically  as 
an  appeal  from  the  Secretary,  and  erroneoue- 
ly  assumed  jurisdiction  to  review,  and  did 
rei'iew,  a  matter  exclusively  within  the  juris- 
diction of  the  sppellauta,  involving,  on  their 
part,  the  exercise  of  judgment  and  discretion. 

Fisher  v.  United  States,  37  App.  D.  C.  436; 
United  States  ex  rel.  Kess  v.  Fisher,  223  V. 
S.  683,  66  L.  ed.  610,  32  Sup.  Ct.  Rep.  35S; 
United  States  ex  rel.  McKenzie  v.  Fisher,  39 
App.  D.  C.  7  i  United  States  ex  rel.  Cbsrapion 
Lumber  Co.  v,  Fisher,  39  App.  D.  C.  158; 
United  States  ex  rel.  McManus  v.  Fisher,  3D 
App.  D.  C.  176;  United  SUtes  ex  rel.  Red 
River  Lumber  Co.  v.  Fisher,  39  App.  D.  C. 
181. 

Mr.  William  C.  Prentiaa  filed  a  brief  in 
behaU  of  interested  partiea: 

The  araa  embraced  in  thia  private  land 
elaim  was  not  "vacant"  land,  subject  to  salec- 
tion  by  the  heirs  of  Baca,  but  was  laud  ooeu- 
pied  and  claimed  under  muniment  of  title  of 
record  in  the  official  public  records  <rf  the 
state  of  Sonora. 

Faxon  v.  United  State*.  171  U.  S.  B44, 
48  L.  ed.  ISl,  18  Sup.  Ct.  Rep.  849. 

This  area  was  not  only  occupied  and 
claimed,  and  in  that  sense  not  vacant,  but  it 
was  in  statutory  reservation  by  virtue  of  the 
legislation  of  Congress  following  and  de- 
signed to  carry  out  the  provisions  of  the 
treaties  of  Ouadaloupe  Hidalgo  and  Mesilla, 
the  latter  being  known  as  the  Gadsden  pur- 
Re  Tunacacori  A  C.  Grant,  16  Land  Dec. 
408:  lU  Baea  Float  No.  3,  to  Land  Dec. 
144S 


Ilr.  Josepb  W.  Ballcjr  argued  the  caoM^ 
and,  with  Mr.  Herbert  Noble,  filed  a  hrid 
for  appellees: 

This  case  was  not  appealable  to  thia  court 
from  the  coort  of  appaala  of  the  Dirtriet  << 
Columbia. 

United  Stat«*  ex  rel.  Champion  Ltunbar 
Co.  *.  Fiaher,  227  U.  6.  446,  67  L.  ed.  691, 
33  Sup.  Ct.  Rep.  329;  United  SUtea  ex  reL 
Foreman  v.  Meyer,  227  U.  S.  462,  ft7  L.  ed. 
694,  38  Sup.  Ct  Bep.  331;  Anabro  v.  United 
Statei,  169  U.  S.  698,  40  L.  «L  Sll,  10  Sup. 
Ct.  Bep.  187. 

No  provision  was  made  for  the  determiiu- 
tion  aa  to  whether  the  land  selected  by  the 
heirs  of  Baca  was  vacant  and  not  mineral 
by  any  officer  of  the  government.  That  there 
must  be  action  by  someone  on  behalf  of  tlw 
government  before  the  title  to  the  land  would 
vcat  in  the  heira  of  Baca  ia  plain. 

Cosmos  l^ploration  Co.  r.  Gr^  Eagle 
Oil  Co.  ai  L.R.A.  230,  60  C.  C.  A.  T»,  lU 
Fed.  4,  21  Mor.  Min.  Rep.  633,  affirming  190 
U.  S.  301,  312,  47  L.  ed.  1064,  1078,  B3  Sop. 
Ct.  Rep.  092. 

The  general  juriadiction  ovei  the  pnblic 
lands  had  been  placed  by  Coigraaa  in  the 
General  Land'  Office,  ini,  in  the  aba«Mee 
of  any  specific  provision,  the  CommiaaiooB' 
of  the  General  Land  Office  waa  the  proper 
person  to  act  on  behalf  of  the  government. 

Fisher  v.  United  States,  37  App.  D.  C.  43«: 
Catholic  Bishop  v.  Gibbon,  168  U.  S.  UC, 
39  L.  ed.  031,  16  Sup.  Ct.  Rep.  77B;  United 
SUtes  V.  McClure,  174  Fed.  610. 

The  Commisaioner  was  the  c^fieer  author- 
iied  by  law  to  pass  upon  the  question  wheth- 
er the  heirs  ol  Baca  were  entitled  to  the  land 
selected,  and  he  could  act  on  whatever  evi- 
dence he  saw  fit. 

SUaw  V.  Kellogg,  170  U.  8.  836,  837,  4S  L. 
ed.  1069,  18  Sup.  Ct.  Rep.  632. 

The  making,  approving,  and  filing  of  sur- 
vey was  not  prerequisite  to  pasaing  of  title. 

Homshy  t.  United  SUtes,  10  Wall.  224. 
19  L.  ed.  900;  Shaw  v.  Kellogg.  170  U.  E.  821, 
42  L.  ed.  1063,  IS  Sup.  Ct.  Rep.  88S.  * 

Though  the  title  passed  from  the  gorsn- 
ment  at  the  latest  April  V,  1864,  the  mmf 
by  the  government  of  the  land  waa  nmisirf 
to  segregate  the  land  from  the  pnblie  doinaia 
(Stoneroad  v.  Stoneroad,  I6S  U.  8.'X40,  M  L. 
ed.  966,  16  Sup.  Ct.  Rep.  822),  and  to  fix  its 
out-boundaries,  and  until  tlie  avrTay  waa 
mad*  and  oompleted  by  filing  in  tha  Iiaad 
Office  (Clearwater  Timber  Co.  v.  BhoAoMC 
County,  1S6  Fed-  612],  the  ownars  of  tb* 
land  under  the  Baca  title  ware  unable  to  laks 
possession  of  it,  or,  in  ease  of  peraona  beiag 
in  pasBeasion,  to  praeeed  by  pn^er  legal  ae- 
ticm  to  obtain  aneh  [ 
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The  fuDctloiw  of  tbe  l^kXti  Department 
CMK  when  the  title  puoea  out  of  the  United 
Statca,  and  the  juried!  etion  of  the  courts 
then  attaebe*  (Noble  v.  Uaion  River  Logging 
B.  Co.  147  U.  S.  laS,  170,  37  L.  ed.  123,  127, 

13  Snp.  Ct.  Hep.  271;  Pejton  t.  Deamond,  S3 
C-O.  A.  SSI,  12B  Fed.  8).  In  nicb  a  cue 
the  United  States  i*  not  a  neceaury  party 

(Philadelphia  Co.  v.  Stimton,  223  U.  B.  606, 
020,  fiS  L.  ed.  570,  670,  32  Sup.  CL  Rep.  340) , 
ftnd  the  rule  that  the  United  Stat«a  cannot  be 
aned  without  ita  content  haa  no  application, 
becauaa  in  such  a  case  the  officers  are  not 
aued  as  or  tiecause  they  are  officers  of  the 
gOTemment,  but  as  indiriduals,  and  the  court 
is  not  ousted  of  jurisdiction  because  they 
assert  authority  as  such  officers. 

Philadelphia  Co.  y.  StiiuBon,  223  U.  B.  605, 
622,  66  L.  ed.  570,  577,  32  Sup.  Ct.  Bep.  340; 
Allen  *.  Baltimore  &  0.  R.  Co.  114  U.  S.  311, 
£B  L.  ed.  200,  S  Sup.  Ct.  Rep.  92S,  962) 
Cunsinghain  v.  Uacon  t  B.  R.  Co.  lOB  U.  8. 
446,  27  L,  ed.  9B2,  3  Sup.  Ct.  Rep.  SS2, 
eOBi  United  SUtn  f.  Lee,  106  U.  S.  196, 
27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240;  Board  of 
Liquidation  v.  UcLotcb,  92  U.  8.  631,  23  L. 
■d.  623;  Davis  t.  Gray,  IS  Wall.  203,  21  L. 
•d.  447;  Thomaaon  v.  Wellman,  124  C.  C.  A. 
SG6,  20S  Fed.  SOS;  Texas  Co.  v.  Central  Fuel 
Oil  Co.  114  C.  C.  A.  21,  194  Fed.  1)  Wads- 
worth  r.  Boysen,  7S  C.  C.  A.  437,  148  Fed. 
771;  Parsons  v.  Maryc,  23  Fed.  US;  Ex 
parte  Young,  209  U.  S.  123,  62  L.  ed.  714, 
IS  L.R.A.j:N.8.1   932,  23  Sup.  Ct.  Bep.  441, 

14  Ann.  Caa.  764;  American  School  v,  Mc- 
Annuity,  187  U.  6.  S4,  47  L.  ed.  90,  23  Sup. 
Ct.  Rep.  33)  Belknap  *.  Sehild,  ISl  U.  8.  10, 
40  L.  ed.  G99, 16  Bup.  Ct.  Rep.  443 ;  Pennoyer 
T,  McConnaughy,  140  U.  8.  I,  SS  L.  ed.  363, 
11  Sup.  Ct.  Rep.  699;  Poindezter  t.  Oreen- 
how,  114  U.  8.  270,  29  L.  ed.  IBS,  6  Sup.  Ct. 
Rep.  903,  962;  Louisiana  t.  Jumel,  107  U. 
S.  711,  27  L.  ed.  448,  2  Sup.  Ct.  Rep.  128; 
Kendall  t.  United  SUtee,  12  Pet.  524,  fi  L. 
«d.  1181 :  Oabom  v.  Bank  of  United  States,  9 
Wheat.  738,  6  Ii.  ed.  204 ;  Central  of  Georgia 
H.  Co.  T.  Railroad  Commlasion,  161  Ped. 
.925;  Wiemer  t.  Louisvilk  Water  Co.  ISO 
Fed.  261. 

A  dead  being  over  thirty  yean  old,  and 
bearing  no  snspieioua  indicia,  is  admissible 
in  aridenee  withont  proof  of  execution,  and 
aatabliahsa  ita  genuinmess  and  the  fact  of 
ita  exaention  by  the  parties  who  purport  to 
■EMUte  it,  and  the  authority  of  the  attorney 
in  fast  will  be  presumed  without  proof,  and 
0M  e«rtiflcate  of  acknowledgment  ts  con. 
ahiatva.  In  the  atnence  of  fraud  or  dureaa,  of 
tlw  facta  which  the  officer  taking  the  ae- 
tmowlcHlgment  was  empowered  to  eertlfy, 
which  includes  the  identification  of  the  par. 
tiea  executing  the  Inatnunent. 

Foot*  T.  Brown,  81  Conn.  218,  70  Atl.  699 ; 
llolfahoB  V.  McDonald,  SI  Tax.  Civ.  App. 
S8  I*.  «d. 


013,  113  8.  W.  S22;  Hodga  ▼.  Palmi,  M  C 
C.  A.  670,  117  Fed.  396;  McDonald  v.  Hanka, 
62  Tex.  ra*.  App.  140,  113  B.  W.  604;  Good- 
hue V.  Cameron,  142  '^App.  Di*.  470,  127  N. 
y.  Supp.  120;  Ford  v.  Ford,  27  App.  D.  C. 
401,  6  L.R.A.(N.8.)    442,   7  Ann.  Caa.  246. 

It  ia  sot  pretended  that  the  appellanta 
have  any  title  at  all  to  the  land  In  dispute, 
and  consequently.  If  the  appellees  have  any 
title  at  all,  it  is  sufficient  In  this  suit  aa 
against  the  appellanta. 

Rayner  v.  Lee,  20  Mich.  S84;  Reilly  t. 
Wright,  117  Cal.  77,  48  Fae.  970;  McGorray 
T.  Robinson,  136  Cal.  312,  67  Pac.  279;  Hall 
*.  Kellogg,  16  Mich.  136;  Newman  v.  Buzard, 
24  Wash.  225,  64  Fac.  139;  Davis  v.  Crump, 
162  Cal.  613,  123  Pac.  294;  Hornor  t.  Jar- 
rett,  B9  Ark.  1S4,  137  S.  W.  820. 

The  appellees  have  at  least  a  prima  facie 
title  to  the  land,  which  is  sufficient,  l>e<!anBe 
where,  as  here,  the  two  descriptions  con- 
tained in  the  deeds  are  inconsistent,  the 
grantee  may  rely  on  that  most  bene&cial  to 
him  (Winter  v.  White,  70  Md.  306,  17  AtL 
S4;  Buchanan  v.  Steuart,  3  Harr.  t  J.  329) 
Merriman  t.  Blalack,  66  Tex.  Civ.  App.  694, 
121  S.  W.  SS2;  Quade  r.  Pillard,  136  Iowa, 
356,  112  N.  W.  646;  Sharp  v.  Thompson,  100 
IIL  447, 39  Am.  Rep.  61 ;  Armstrong  v.  Mudd, 
10  B.  Mon.  144,  60  Am.  Dee.  646;  Hall  t. 
GittingB,  2  Harr.  4  J.  112;  Colter  v.  Mann, 
18  Minn.  90,  Gil.  79) ;  that  description  which 
accords  with  the  intention  of  the  parties 
will  be  adopted  and  the  other  rejected  as 
false  or  mistaken  (Co-operative  Bldg.  Bank 
V.  Hawkins,  30  R.  1. 171,  73  Atl.  617 ;  Thomp- 
son V.  Hill,  137  Ga.  303,  73  8.  E.  040;  Mylius 
T.  Raine-Andrew  Lumber  Co.  09  W.  Va.  346, 
71  S.  E.  404;  Bender  «.  Chew,  129  La.  846, 
SS  So.  1023)  ;  that  which  gives  effect  to  the 
deed  rather  than  which  defeaU  the  deed  will 
be  adopted  (Hall  *.  Bartlett,  168  Oal.  638, 
11£  Pac  176);  that  applying  to  the  land 
owned  by  the  grantor  will  be  adopted  rather 
than  that  applying  to  land  which  he  does  not 
own  (Piper  *,  True,  36  Cal.  606) ;  the  deed 
will  be  construed  as  a  whole,  and  interpreted 
In  the  light  of  eircumatancet  (Hubbard  t. 
Whitehead,  221  Mo.  S72,  121  S.  W.  09)  ;  and 
finally,  the  deed  will  be  construed  most 
strongly  against  the  grantor  (Vance  v.  Fore, 
U  CaL  436;  Marshall  v.  Niles,  8  Conn.  369; 
I^e  Erie  t  W.  It.  Co.  t.  Whltham,  1S6  lU. 
S14,  £8  L.B.A.  S12,  46  Am.  8t  Rap.  S6S,  40 
N.  E.  1014;  Helms  t.  Howard,  2  Harr.  k 
McH.  S7 ;  Carroll  *.  Norwood,  6  Harr.  ft  J. 
1S6;  Carrington  *.  Goddin,  13  Oratt.  687). 

Dm  bare  nae  of  tha  word  "tmstae*"  after 
the  names  of  the  grantees  In  the  deed  does 
not  create  a  trust,  or  prevent  the  grantees 
from  taking  absolute  Utle. 

AndrewB  v.  AtlanU  Real  EaUte  C:o.  9!  Oa. 
260,  IB  8.  B.  648 ;  Brown  v.  Comba,  20  N.  J. 
L.  36 ;  Den  ex  dcm.  Caina  v.  Haj.  U  N.  J.  L. 
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1741  SuMm  T,  Ayer  k  L.  Ha  Co.  144  K;. 
H6,  ISB  S.  W.  rT8i  SUrr  v.  Starr  MethotlUt 
ProteiUnt  Chnreh,  11£  Md.  171,  70  AtL  fiSS; 
SbMiTer  t.  Klee,  100  Md.  £64,  CS  Atl.  860. 

Nof  doM  an  agreement  to  hold  tbe  pro- 
ceed* «f  the  utle  of  luid  in  tnut  orute  a 
trwt  in  the  land. 

TaOtoU  V.  Barber,  11  Ind.  App.  1,  fi4  An. 
St  Rep.  401,  W  N.  £.  487;  Dexter  t.  Mac- 
Donald,  IDS  Uo.  373,  96  B.  W.  3fi9. 

One  officer  of  the  Land  Office  it  not  oampe~ 
tent  to  eanoel  or  annul  the  act  of  hie  prede- 
ccMor,  or  to  recall  a  deeiiion  dereiUng  title. 

Noble  V.  Ualon  River  Logging  R.  Co.  147 
U.  S.  16fi,  37  L.  ed.  123,  13  Sup.  Ot.  Rep. 
£71;  United  State*  v.  Stone,  2  Wall.  526, 
636,  17  L.  ed.  706,  787;  Peyton  v.  Dearaood, 
03  C.  C.  A.  051,  129  Fed.  9;  Muforland  t. 
PhiladelphU,  B.  *  W.  R.  Co.  37  Waah.  L. 
^ep-  129, 

Tha  appellee*  contend  that  t^are  wa*  no 
reservation  in  the  tieatj,  but  that  the  loef' 
ration  waa  purely  itatutory  (Lockbait  v. 
Johnw>n,  181  U.  S.  610,  622,  46  L.  ed.  S79, 
983,  21  Sup.  Ct  Bep.  OOG),  and  that  the 
reeerratioD  did  not  attach  until  the  petition 
wa*  flled  with  the  Surveyor  General  (Botiller 
V.  DomingusE,  130  U.  S.  247,  82  L.  ed.  928, 
9  Sup.  Ct.  Rep.  626;  Re  Xumaeacori  A  C. 
Grant,  10  Land  Dec.  420;  Lockhart  t.  John- 
eon,  181  U.  B.  SIO,  46  L.  ed.  079,  21  Sup. 
Ct.  Rep.  606;  Aatiacarao  t.  SanU  Rita  Laud 
k  Uin.  Co.  148  U.  S.  80,  84,  37  L.  ed.  376, 
377,  13  Sup.  Ct.  Rep.  467),  and  that  anob 
wae  the  eontemporaneoua  eonatruction  of  the 
itatut«  by  the  Department  of  tlie  Interior, 
which  conetructlon  i*  entitled  to  great  weight 
with  the  courU  (United  SUtea  v.  Moore,  9fi 
V.  S.  763,  24  L.  ed.  688),  and  that  the  atat- 
ute  itaelf  provided  for  iuBtructionB  to  be 
given  by  the  Secretary  of  the  Interior,  and, 
when  given,  luch  inatructiona  became  a  part 
of  the  statute,  and  were  not  repealed  until 
March  S,  IBOI  (Stoneroad  v.  Stoneroad,  168 
U.  S.  240, 39  L.  ed.  906, 16  Sup.  Ct.  Rep.  822 ; 
Catholic  Biahop  v.  Gibbon,  168  U.  S.  167,  39 
I.,  ed.  936,  16  Sup.  Ct.  Rep.  779;  Wilcox  v. 
Jackaon,  13  Pet.  4S8,  10  L.  ed.  204;  Woleey 
V.  Chapman,  101  U.  S.  709,  26  L.  ed.  920; 
Lookhart  *.  Johnaon,  181  U.  B.  616,  622, 
46  L.  ed.  979,  983,  21  Sup.  a.  Rep.  666). 

The  oonatruetion  contended  for  by  the  ap- 
pellee* ii  further  sustained  by  the  definition 
of  the  word  "claim,"  which  is:  "In  a  just, 
judicial  sense,  a  demand  of  some  matter  of 
tight,  made  by  one  person  upon  another,  to 
do  or  to  forbear  to  do  some  act  or  thing  as 
a  matter  of  duty"  ( Prigg  v.  Pennsylvania,  16 
Pet  016,  10  L.  ed.  10S9).  "Xhe  aaaertion, 
demand,  or  challenge  as  a  right  or  the  thing 
that  1*  demanded  or  challenged"  (Fordycc  v. 
Godman,  20  Ohio  St  14).  "Something  aaked 
for  or  denuuided  on  the  one  hand,  and  not 
admitted  or  alfanred,  on  Uw  other"  (Dowell 
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V.  Cardwell,  4  Bawy.  217,  Fed.  Cu.  V*. 
4,039.    SeaalaoiBoae'lNotM  IU.S.]2U). 

All  landa  in  the  eeded  territoriea  not  ^ 
proprlated  by  the  farmer  goverament  bslon 
they  were  acquired  by  the  United  SUtea  mn 
the  exclusive  property  of  the  United  States 
to  be  dispoaed  of  a*  it  deemed  advantageoM 
(Irvine  v.  Manball,  20  Bow.  668,  681,  U 
L.  ed.  094,  996)  1  the  power  of  the  United 
Statea  to  prescribe  the  mode  irf  prcaaattBg 
and  demanding  lands  -cUimed,  and  to  pro- 
vide for  the  forfeiture  of  claim*  not  pre- 
eented  and  claimed,  i*  not  to  be  qae*tia*ed 
(lameling  v.  United  SUtcs  Freehold  k  Emi- 
grmtion  Co.  93  U.  S.  044,  23  L.  ed.  998; 
BotiUer  v.  Dominguei,  ISO  U.  S.  247,  32  L. 
ed.  928,  9  Sup.  Ct  Rep.  626;  Ain*M  v.  United 
SUtes,  101  U.  S.  222,  40  L.  ed.  678,  16  Sup. 
Ct  Bep.  644;  Barker  r.  Harvey,  181  U.  S. 
400,  46  L.  ed.  908,  21  Sup.  Ct  Rep.  690), 
and  the  United  SUtes  might  have  forfeited 
euch  claim*  by  prescribing  a  limitation  *t 
to  the  presentation  (Botiller  v.  Domingoei, 
130  U.  S.  247,  32  L.  ed.  9£8,  9  Sup.  Ct.  Rep. 
626),  or  by  directing  the  poaaeesion  and 
apprupriation  of  the  land  (United  Statea  v. 
DeRepentigny,  6  WalL  211-208,  IS  L.  ed. 
627-040). 

The  right*  ot  the  appellee*  were  initiated 
under  the  law  and  decision*  holding  that  U>* 
reservation  of  these  grant*  related  to  tht 
time  of  the  filing  of  the  petition  with  the 
Surveyor  General,  and  could  not  be  aSceted 
by  aubsequent  rules,  decisions,  or  practice* 
adopted  by  the  Land  Department' 

James  v.  Germania  Iron  Co.  46  C.  C.  A. 
476,  107  Fed.  697;  Cornelius  v.  Kesael,  128 
U.  S.  461,  32  L.  ed.  4S3,  9  Sup.  Ct  Rep.  122. 

Any  attempt  by  the  Department  to  change 
the  rules  became  a  judicial  questitm,  and 
would  be  an  attempt  to  deprive  the  repre- 
aentative*  of  Baca  of  their  property  withovt 
due  process  ot  law  (Noble  v.  Union  River 
Logging  R.  Co.  147  U.  S.  106,  37  L.  ed.  123, 
18  Sup.  Ct  Rep.  271 ;  Burfenning  v.  Cbieago, 
St.  P.  M.  A  0.  R.  Co.  183  U.  S.  S23,  41  L.  ed. 
176,  16  Sup.  Ct.  Rep.  1018);  and  in  raeh 
case  it  Is  the  duty  <rf  the  court*  to  over- 
rule tha  Land  Department  if  it  depart*  from 
the  taw  (Irvine  v.  Marshall.  20  How.  668- 
667,  18  L.  ed.  994-998;  United  SUtea  v. 
Temple.  106  U.  S.  B7, 99,  20  L.  ed.  9«7,  908] . 

Moreover,  tb«  attempt  of  the  DepaiUuaut 
to  bold  the  location  of  June  17,  1883,  sub- 
ordinate to  the  alleged  granta,  1*  an  attempt 
to  read  into  the  act  of  June  21,  IStO,  tb* 
word*  "or  reserved,"  which  la  in  violatka  af 
the  rule  that  nothing  is  to  he  added  to  a  la* 
and  nothing  Uken  away. 

Rex  V.  BurreU,  12  Ad.  k  EL  488,  4  TmtJ 
k  D.  207,  9  L.  J.  Q.  B.  N.  B.  387, 4  Jnr.  1100; 
Leavenworth,  L.  A  G.  R.  Co.  v.  United  StalM. 
92  U.  B.  73S,  U  L.  ed.  «S4i  Shaw  v.  Kdkn. 
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ITti  U.  S.  319;  «S  L.  ed.  1060,  IB  Sup.  Ct. 
Bap.  032. 

niB  Tnmmoaoori  and  CalAbftiaa  elftimi 
wen  lound  inralid  bj  the  United  SUtei  So- 
preme  Court  <Puod  t.  United  SUtea,  171 
U.  S.  244,  4S  L.  td.  IB],  18  Sup.  Ct.  Rep. 
Stf )  I  uid  the  Bui  Jo««  de  Sonoita  clsim 
waa  found  invalid  acept  to  the  extent  of 
11  aitioa,  about  7,502  acres  (EIj  t.  United 
Btatea,  171  V.  B.  220,  43  L.  ed.  142,  18  Snp. 
Ct.  R^.  840). 

If  awamp  landa  In  iincedcd  Indian  country 
paaa  and  become  availabie  on  remoTal  of  the 
Indiana  (Callanaii  v.  Chicago,  H.  A  St.  P.  R. 
Co.  10  Land  Dec.  £8fi;  Re  Ulchigan,  B  Lsni 
Dec.  308;  Re  Minneaota,  87  Land  Dec.  41S), 
whj  ihonld  not  land  covered  bj  the  Turn- 
acacori  and  Calabasaa  claimi,  and  the  re- 
jected portion  of  the  San  Joi^  dc  Sonoita 
elaitn,  likewiH  become  available  to  the  repre- 
aentatlvee  of  Baca,  awuming  that  thej  were 
raaarvad  June  17,  ISBS,  upon  their  luving 
been  found  by  the  courts  to  be  invalid  T 

It  ia  BUbmitted  further  that  in  using  the 
word  "vacant"  in  the  act  of  June  21,  1800, 
the  Congrtsa  intended  land  not  appropriated 
by  another  in  avcb  a  manner  as  to  give  notice 
of  his  elaitn  to  the  heira  of  Baca  (Cosmos 
Exploration  Co,  v.  Gray  Eagle  Oil  Co.  61 
LJt.A.  230,  SO  C.  C.  A.  7B,  112  Fed.  4,  2  Hor. 
Min.  Rep.  633,  aHrmed  in  100  U.  B.  SOI,  312, 
47  L  ed.  1064,  1072,  23  Sup.  Ct.  Rep.  602), 
and  did  na^intoid  that  the  claims  of  Spanitii 
or  Huiean  grantees,  of  which  there  was  no 
record  available  to  the  heirs  of  Raca,  and 
who  were  not  In  actual  occupation  of  the 
land,  bnt  merely  had  a  written  grant  con- 
cealed In  whatever  place  such  grantees  kept 
their  title  deeda,  ihonld  prevent  the  aelee- 
tlon  and  location  of  the  land  by  the  heirs  of 
Baca. 

lb.  O.  H.  BrerllllMr  also  argued  the 
eanae,  and,  with  Hr.  James  W.  Vroom, 
filed  a  brief  for  appellees  Jamea  W.  Vroom 
and  John  Watta: 

When  legal  title  has  passed  from  the  Unit- 
ad  Btatea,  the  SecreUry  of  the  Interior  and 
Commissioner  of  the  deiieral  Land  Office  may 
be  vjoioed  from  interfering  therewith,  and 
compelled  to  supply  a  muniment  thereof. 

Noble  V.  Union  River  L<^ging  R.  Co.  147 
V.  B.  1U,  37  L.  ed.  123,  13  Sup.  Ct.  Rep. 
171;  Philadelphia  Co.  v.  Stimaon,  £23  U.  6. 
806,  620,  622,  623,  GS  L.  ed.  670,  676-fi78, 
32  Snp.  Ct.  Rep.  340;  BalKnger  t.  United 
Btatea,  216  U.  &  240,  B4  L.  ed.  404,  30  Sup. 
Ct.  Rep.  333;  l-eyton  v.  Desmond,  03  C.  C.  A. 
881,  120  Fed.  I;  United  Stat«i  v.  Stone,  2 
Wall.  fi2S,  035, 17  L.  cd.  765.  787 ;  Garfield  v. 
United  Statea,  Sll  U.  B.  240,  261,  63  L.  ed. 
188,  174, 80  Sup.  Ct  Rep.  62 ;  Bcley  v.  Naph- 
Uly.  190  U.  S.  363,  385,  42  L.  ed.  776,  779, 
IS  Bnp.  Ct  Rep.  864;  Board  of  Liquidation 
■•  lb  ed. 


r.  McComb,  82  U.  S.  531,  641,  21  L.  ed.  «SS, 
628;  United  BUtes  v.  Bchun,  102  U.  S.  378, 
306,  402,  404,  26  L  ed.  107,  J71,  173,  174; 
Allen  T.  Baltimore  *  0.  R.  Co.  114  U.  6.  311, 
3U,  2>  L.  ad.  200,  801,  6  Sup.  Ct  Rep.  »86, 
962. 

Even  thongh  the  officers  allege  that  the 
United  SUtea  eUlma  legal  title,  the  courts 
still  have  jurisdiction  if  the  admitted  facts 
fail  to  sustsin  the  claim.    Two  recent  eases 


tloo,  to  be  administered  by  the  United  States 
under  a  trust  or  power  in  trust,  uphold  the 
jurisdiction  of  the  eourte  in  such  cases. 

Bellinger  v.  United  States,  216  U.  S.  240, 
54  L.  ed.  464,  30  Sup.  Ct.  Rep.  338;  Qarfield 
V.  United  Statea,  211  U.  S.  240, 58  L.  ed.  168, 
2B  Sup.  Ct.   R^.  02. 

In  the  tiase  at  bar,  no  Commissioner  or 
Secretary  has  ever  attempted  directly  to  ra- 
voke,  annul,  or  even  disapprove  of  tlie  action 
herein  of  the  Commiiaioner  oil  April  B,  1884; 
they  have  simply  attempted  to  apply  their 
own  varied  conifaruction  of  it.  The  construc- 
tion of  that  action  of  April  B,  1804,  and  of 
what  is  necessary  to  pass  title,  are  purely 
questions  of  law,  involving  anbetantive 
rights,  and  not  matters  of  administrative  de- 
tail, and  the  courts  have  full  jurisdiction  to 
make  and  enforce  their  own  construction 
thereof,  even  as  to  whether,  on  the  admitted 
facts,  legal  title  has  paased- 

Wisconsin  0.  R.  Co.  v.  Foraythe,  150  D. 
B.  46,  81,  40  L.  ed.  71,  70,  Ifi  Bnp.  Ct.  Rep. 
1020;  Calhoun  v.  Violet,  ITS  U.  B.  60,  63, 
43  L.  ed.  014,  616,  10  Sup.  Ct.  Rep.  324; 
Menotti  v.  Dillon,  107  U.  B.  703,  710,  42  h. 
ed;  333,  338,  IT  Sup.  Ct.  Rep.  946;  Sanford 
T.  Sanford,  1S9  D.  8.  642,  647,  36  L.  ed. 
SSO,  2S1,  II  Sup.  Ct  Rep..ae0;  Hawley  v. 
Diller,  178  U.  S.  476,  489,  44  L.  ed.  1167, 
1102,  20  Sup.  Ct.  Rep.  986. 

A  direct  revocation  by  the  Deparbnent  of 
its  action  by  which  1e^  title  passed  is  an 
attempt  to  deprive  an  owns/  of  hia  property 
without  due  process  of  law;  the  end  desired 
only  be  riTected  in  a  direct  action  by  the 
United  Statea  to  annul  the  grant 

Noble  V.  Union  River  Logging  R.  Co.  147 
U.  S.  166,  170,  ST  L.  ed-  121,  127,  18  Snp. 
Ct.  Rep.  271. 

The  Secretary  and  the  Commissioner  may 
be  compelled  to  do  a  ministerial  act  not 
involving  discretion,  such  as  issuing  a  patent 
or  giving  a  muniment  of  title  when  the  right 
thereto  is  vested,  aa  snch  Hght  is  equivalent, 
so  far  as  the  government  ia  oonccrned,  to 
a  patent  or  munlmmt  already  Issued  or 
given. 

Baltinger  t.  United  States,  216  U.  B.  240, 
260,  64  L.  ed.  464,  468,  30  Sup.  Ct  Rep.  888; 
United  States  v.  Detroit  Timber  ft  Lnmbcr 
Co.  200  U.  S.  S2L  388,  80  L.  ad.  <M,  606, 
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86  Sup.  Ct.  Bep.  2S2;  G«raeld  t.  United 
SUtM,  211  V.  S.  24S,  63  L.  ed.  168,  29  Sup. 
Ct.  Rep.  62;  Wright  v.  RoMberrj,  121  U.  S. 
48B,  497,  499,  30  L.  ed.  1039,  1040,  1041,  7 
Sup.  Ct.  Rep.  9S5;  United  SUUt  w.  Stone, 
2  Wall.  626,  fi3G,  IT  L.  ed.  76S,  767;  United 
SUtet  V.  Sehurc,  102  U.  S.  378,  402,  404, 
26  L.  ed.  173, 174. 

A  ministerial  dut7  sriKB  wliere  an  officer 
hu  no  diKretioD  aa  to  whether  or  not  he 
•hall  perform  it,  even  though  the  officer  must 
eonetrue  the  lav  to  find  out  what  he  must  do. 

RoberU  t.  United  SUte*,  176  U.  S.  821, 
831,  44  L.  ed.  443,  447,  20  Sup.  Ct.  Rep.  376; 
Miuiasippi  v.  Johnson,  4  WaU.  47S,  498,  18 
L.  ed.  437,  440. 

Even  B  patent,  with  its  words  of  convej'- 
ance,  is  often  merely  the  muniment  or  docu- 
mentary evidence  of  a  title  which  passed 
■ome  time  previously  thereto;  in  such  cases 
the  execution  and  delivery  of  a  patent  are 
ministerial  acts,  neither  involving  nor  admit- 
ting any  discretion  whatsoever  as  to  the 
propriety  thereof. 

Deseret  Salt  Co.  t.  Tarpey,  148  U.  S.  241, 
861,  3S  L.  ed.  999,  1002,  18  Sup.  Ct.  Rep. 
158;  Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  8.  4Se,  610,  33  L.  ed.  667.  694,  10 
Sup.  Ct.  Rep.  341;  Langdeau  v.  Hanes,  21 
Wall  621, 22  L.  ed.  800 ;  Whitney  v.  Morrow, 
118  U.  S.  693,  2B  L.  ed.  871,  6  Sup.  Ct.  Rep. 
333;  Morrow  t.  Whitney,  95  U.  S.  651,  24 
L.  ed.  4S6;  Simmons  v.  Wagner,  101  U.  S. 
860,  861,  25  L.  ed.  910,  911. 

A  "muDimeat  of  title,"  such  as  the  Com- 
missioner on  April  9,  1864,  or-dered  the  plat 
of  survey  to  be,  is  only  a  means  of  evidence 
by  which  an  owner  may  defend  his  bound- 
aries or  title. 

Wedge  V.  Spencer,  4  Silv.  Sup.  Ct.  171,  7 
N.  Y.  Supp.  173. 

The  determination  of  the  Department  is  a 
final  adjudication,  even  though  it  directs  the 
marking  out  of  the  boundaries  of  a  specific 
tract  and  the  filing  of  a  map  thereof  as  a 
muniment  of  title. 

Ballinger  v.  United  SUtes,  216  U.  S.  240, 
64  L.  ed.  464,  30  Sup.  Ct.  Rep.  338;  United 
SUtea  V.  Schuni,  102  U.  S.  378, 26  L.  ed.  167. 

The  equitable  rea.edy  of  mandatory  in- 
junction is  well  known. 

Re  Lennon,  166  U.  S.  548,  656,  41  L.  ed. 
1110, 1113,  17  Sup.  Ct.  Rep.  658;  Parsons  t. 
Harye,  83.  Fed.  113;  Wiemer  t.  LoulivUle 
WaUr  Co.  130  Fed.  261. 

The  appellees,  John  Watts  and  James  W. 
Troom,  have  proved  sufficient  title  la  them- 
selves to  maintain  this  action. 

Appl^ate  V.  Lexington  k  C.  C.  Min.  Co. 
117  U.  S.  ESS,  268,  204,  29  L.  ed.  898,  894, 
806,  6  Bup.  Ct  Rep.  742;  Fulkerson  t. 
Holmes,  117  U.  8.  3S9,  29  L.  ed.  016,  6  Sup. 
Ct  Hep.  780;  Derry  v.  Cray,  5  WalL  798, 
806,  18  L.  ed.  663,  666;  Wilson  f.  Snow,  228 
l«4f 


U.  S.  217,  67  L.  ed.  807,  50  L.RJL  (N.S.) 
604,  33  Sup.  Ct.  Rep.  487;  Little  t.  Palists, 
4  Ue.  EDO;  McUalion  v.  McDonald,  61  Tat. 
Ci*.  App.  613,  113  S.  W.  322;  Hodge  t. 
Palms,  64  C.  C.  A.  670,  117  Fed.  396;  Ford 
T.  Ford,  27  App.  D.  C.  401,  S  LR.A.(NA| 
448,  7  Ann.  Cas.  246. 

The  3d  section  of  the  act  of  June  21, 1800, 
confirmed  to  the  heirs  of  Baca  tlic  land 
granted  to  their  ancedtor,  Luis  Maria  Baca. 
It  passed  the  title  of  the  United  SUtes  to 
this  land  as  effectually  as  if  it  contained  ia 
words  a  grant  de  noto. 

Shaw  V.  Kellogg,  170  U.  8.  312,  331,  41 
L.  ed.  1060,  1067,  18  Sup.  Ct  Rep.  032. 

The  eth  Bcclion  made  two  grants:  Tk 
first,  of  a  power  to  select  in  lien  of  Lu 
Vegas;  and  the  second,  of  the  right,  "when 
required"  by  the  heirs,  to  a  subsequent  aor- 
vey  of  the  land  taicen  in  execution  of  the 
power.  The  power  "to  select"  is  defined  b 
the  proviso  thereto  as  a  "right  hereby  grant- 
ed." This  is  equivalent  to  "the  grant  ol  the 
right  to  take,"  and  constituted  a  "grant 
in  praienti  at  lands  to  be  thereafter  iden- 
tified" (Stalker  v.  Oregon  Short  Line  R.  Co. 
225  U.  S.  142,  146,  148,  60  L.  ed.  1027,  1030, 
1031,  38  Sup.  Ct.  Bep.  636;  Noble  v.  Union 
River  Lagging  R.  Co.  147  U.  S.  166,  172,  176. 

37  L.  ed.  123,  126,  127,  13  Sup.  Ct  Bep 
271) ;  and  on  the  Department's  approval  of 
the  propriety  of  the  exercise  of  that  right  in 
the  manner  prescribed  by  it,  title  Tested 
(Stalker  t.  Oregon  Short  Line*  R.  Co.  22S 
U.  S.  148,  161, 163, 66  L.  ed.  1031,  1038, 1033, 

38  Sup.  Ct.  Rep.  636;  Michigan  Land  t  Lum- 
ber Co.  7.  Rust,  168  U.  S.  SSe,  592,  42  L.  ed. 
691,  692,  18  Sup.  Ct:  Rep.  208;  Koble  v. 
Union  River  Losing  R.  Co.  147  U.  S.  172, 
176,  37  L.  ed.  126,  127,  13  Sup.  Ct  S^. 
271). 

The  Commiasioner  had  the  unquestiOBcd 
right  to  make  regulations  to  "fill  in  the  de- 
tails" aa  to  which  no  specific  provision  was 
made  in  the  statute. 

United  SUtes  v.  Grimaud,  220  U.  S.  606, 
616,  617,  620,  66  L.  ed.  663,  667,  568,  569,  31 
Sap.  Ct.  Rep.  480;  Leonard  t.  TjmTn>x,  101 
C.  C.  A.  £96,  181  Fed.  760. 

This  atetion,  therefore,  granted  to  tke 
heirs,  iw  prtraettli,  a  power  in  land  and  also 
a  right  to  a  subsequent  survey.  If  they  ac- 
cepted and  properly  executed  that  power, 
the  eseeutimi  of  it  would  vest  in  than  the 
fee-aimple  title  to  the  landa  by  them  selected 
in  lieu  of  the  lands  of  "Las  V^aa  Grandes," 
and  would  give  them  the  right  to  the  •orrcy 
when  they  requested  it  Their  title  wobM 
rest  upon  and  be  granted  by  the  sUluts  «f 
June  21,  1860,  creating  the  power;  and  ea 
the  Commissioner's  approval  of  the  propriety 
of  the  selection  it  would  take  elTeet  aa  U 
conveyed  by  that  sUtute. 

United  States  *.  Detr^t  Timber  k  Ltmbv 
***  V.  ft 
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Co.  800  U.  S.  321,  S34,  335,  60  L.  ed.  490, 
S04,  eOS,  2fl  Sup.  Ct.  Rep.  282;  Wqrcrhaea- 
aer  t.  Hojt,  21S  U.  S.  S80,  3Se,  fiS  L.  ed.  2fiB, 
201,  31  Sup.  Ct.  Rep.  SOOj  BUlker  *.  Or^on 
Short  Lbe  B.  Co.  22G  U.  S.  142,  sa  L.  ed. 
1027,  82  Sup.  Ot.  Rep.  flSS.- 

To  eisonte  thii  power  only  two  acta  were 
necfHary:  Arat,  a  MStoiiable  selection  by  the 
hein  In  due  form  of  a  tract  ot  land  claimed 
bj  them  to  be  of  the  character  apecifled  In 
the  act;  ajid  aecond,  an  approval  on  behalf 
of  the  United  States  of  the  propriety  of  the 
selection.  The  anbsequent  survey  which  it 
was  tbe  duty  ot  the  surveyor  general  to  make 
when  requested  by  the  helra  was  the  second 
or  collateral  right  conferred  by  the  statute, 
and  its  exercise  would  not  be  necessary  until 
the  heiri,  in  tbeir  convenience,  required  it, 
and  tben  would  simply  be  an  ofBeial  identifi- 
cation on  tbe  ground  of  the  deacrlption  in  the 
note  of  selection. 

Glaieow  V.  Hortii,  I  Black,  695,  001,  602, 
17  L.  ed.  110,  113,  114. 

In  the  execution  of  the  power  granted  by 
tbe  0th  aeetion  ot  the  act,  the  government 
had  an  equal  interest  with  the  beirg  of  Baca 
— an  exchange  of  lands  was  contemplated; 
and  Congress  was  desirous  of  making  the 
exchange  so  that  the  inhabitsnts  of  Laa 
Vegas — strangers  to  our  laws  and  language, 
and  unfriendly  to  our  sovereignty  over  tbem 
— would  not  be  disturbed  in  their  posseuions 
and  settlements. 

Maeee  v.  Herman,  183  U.  S.  572,  680,  681, 
46  L.  ed.  335,  338,  330.  22  Sup.  Ct.  Rep.  Bl. 

The  United  SUtes  has  in  fact  received  the 
full  consideration  for  the  relinquishment  by 
the  heirs  of  tbeir  title  to  Las  V^as.  This 
court  has  decided  that  the  title  of  the  heirs 
to  Laa  Vegas  was  devested  (Mseee  t.  Her- 
man,  183  U.  B.  672.  46  L.  ed.  336,  22  Bup. 
Ct.  Rep.  91);  there  could  not  be  a  di- 
vestiture of  title  to  Las  Vegss  until  there 
was  an  Investiture  of  title  to  the  land  se- 
lected in  lieu  thereof. 

Tlie  word  "vacant"  means  "unoccupied" 
(Shaw  T.  Kelbgg,  170  U.  8.  332.  42  L.  ed. 
1057,  18  Sup.  Ct.  Rep.  632)  ;  snd  by  "land 
not  mineral"  is  meant  land  which  Is  not 
chiefly  valuable  for  that  purpose,  to  an  ex- 
tent Juatifying  exploitation;  the  mere  fact 
that  there  might  be  prospect  holes,  Khafts, 
efa).,  of  exhausted  or  abandoned  mining  oper- 
ations. Is  insufficient  to  characterize  the  land 
M  mineral  land. 

Davis  V.  Wiebbold,  139  U.  B.  SOT,  619.  36 
L.  «d.  238,  242,  11  Sup.  Ct.  Rep.  628;  North- 
em  P.  B.  Co.  v.  goderberg.  IBS  U.  S.  526,  4T 
L.  ed.  6TS,  S3  Bup.  Ct.  Rep.  365;  Colorado 
CoftI  *  I.  Co.  V.  United  SUtes,  123  U.  8. 
307,  31  L.  ed.  182,  8  Sup.  Ct.  Rep.  131; 
Deffeback  v.  Hawke,  115  U.  S.  302,  29  L. 
ed.  423,  a  Sup.  Ct.  Rep.  96 ;  Shaw  v.  Eellogg, 
&S  Ih  ad. 


170  U.  S.  312,  840,  42.L.  ed.  1060,  10«0,  18 
Sup.  Ct.  Rep.  632. 

After  the  election  by  the  Ba«  heira  to 
take  under  the  act  ot  1860,  IBd  the  det«r- 
mination  of  the  acreage  of  the  I«a  Vegaa 
grant,  the  various  steps  contemplated  liy  the 
act  of   I8S0  were  m  followa: 

First:  Selection  by  the  heirs  within  the 
time  limit  of  a  square  tract  ot  land  of  proper 
lite  claimed  by  them  Ui  be  vacant  and  non- 
Second  :  Filing  of  a  certificate  of  sclectioB 
with  the  proper  surveyor  general,  who,  under 
the  instructions  of  the  Department,  was  to 
send  it  to  the  Department  with  his  spproval 
or  disspproval  tliereof. 

Third:  Approval  of  the  selection  by  the 
Commissioner  of  the  General  I«nd  Office,  al- 
though the  statute  was  silent  as  to  who 
should  act  for  the  government.  Congresa 
certainly  intended  that  some  government 
officer  should  act,  snd  tbe  Commissioner  was 
the  one  intended. 

Catholic  Bishop  v.  Gibbon,  158  U.  S.  166, 
166,  167,  30  L.  ed.  931,  03U,  15  &up.  Ct.  Rep. 
779;  United  States  v.  Barnes,  222  U.  S.  61S, 
521,  66  L.  ed.  291,  204,  32  Sup.  Ct.  Bep. 
117;  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.  190  U.  S.  301,  309,  47  L.  ed.  1064, 
1070,  23  Sup.  Ct.  Rep.  692. 

His  approval  of  tbe  selection  would  pass 
the  title,  as  the  final  adjudication  that  the 
power  had  been  properly  exercised ;  it  wouM 
be  the  final  act  to  which  any  discretionary' 
power  was  attached,  and  would  be  equivalut 
to  a  patent. 

Beley  v.  KaplUly,  169  U.  S.  363,  363,  42 
L.  ed.  776,  779,  18  Sup.  a.  Bep.  354;  Stalker 
v.  Oregon  Short  Line  R.  Co.  226  U.  8.  142, 
148,  IGl,  163,  56  L.  ed.  1027,  1031,  1032, 
1033,  32  Sup.  Ct.  Rep.  636;  Louisiana  v,  Gar- 
field, 211  U.  S.  TO,  76,  76,  63  L.  ed.  92,  96, 
29  Sup.  Ct.  Rep.  31;  Michigan  Land  A  Lum- 
ber Co.  V.  Bust,  108  U.  S.  689,  692,  42  L.  ed. 
591,   592,   18  Sup.   Ct.  Rep.  206. 

The  statute  did  not  contamplata  a  patent. 

Shaw  V.  Kellogg,  170  U.  S.  312,  341,  42  L. 
ed.  1050,  1060,  18  Sup.  Ct.  Rep.  632. 

Fourth:  After  the  Commissioner  had  ap- 
proved the  selection,  it  became  the  minis' 
terisi  "duty"  of  the  surveyor  general  "to 
make  survey  and  location"  of  the  tract 
"when"  the  heirs  required  It.  This  minis- 
terial duty  had  nothing  to  do  with  the  vest- 
ing of  the  title  (Glasgow  v.  Hortlx,  1  Black. 
606.  601,  602,  IT  L.  ed.  110,  113,  114).  The 
heirs  eould  take  their  time  about  having 
the  survey  executed;  Congreas  certainly  saw 
no  need  tor  prompt  surveys  (Bhaw  v.  Kel- 
logg, 170  U.  S.  812,  384,  42  L.  ed.  1060,  lOflS. 
1 8  Sup.  Ct.  Rep.  632 ) .  In  a  grant  under  the 
2d  section  of  the  act,  there  was  a  direction 
that  It  be  "inuned lately"  surveyed  and  segre- 
gated; the  UM  »f  tha  different  adverbs  .of 
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time  ii  moat  ■triking.  Of  courae  the  heirs 
were  not  entitled  to  tbe  performBoce  of  that 
"dutf"  until  after  the  approval  of  the  ee- 
lection;  to  other  words,  the  word  "lawtvUj" 
ntiHt  be  read  into  the  atatute  at  thU  point. 
The  Land  Department  held  at  the  fime, 
whenever  the  queition  aroae  In  aof  of  the 
floati,  that  Ita  approval  of  the  aelection  muat 
precede  eurvej  and  location  hj  the  eurvejror 
generaL  On  June  16,  1867,  Secretary  lAmar 
deSned  "location"  aa  the  "deaignation  bj  ap- 
proximate boundariei  ol  a  specific  tract." 
Justice  Field'a  definition  ia  aubatantiallr  the 
same  [St.  Louia  Smelting  A  Ref.  Oi.  «. 
Kemp,  104  U.  8.  eSS,  <I49,  26  L.  ed.  8TG,  STS, 
11  Mot.  Min.  Kep.  673^  The  aurvej  and 
location  which  It  waa  the  "duty"  of  the 
aurveyOT  general  to  make  were  the  marking 
of  the  boundaries  and  the  physical  "loca- 
tion" or  identification  of  the  land,  without 
any  adjudicative  authority. 

Fifth:  Filing  of  the  field  notea  and  plat 
of  survey  for  the  benefit  of  tlie  heira  and  the 
government,  to  serve  aa  a  "mimimeiit  of 
title"  to  the*farmer  and  as  a  technical  record 
of  the  deacrlption  in  the  grant,  "for  future 
reference,  aa  required  by  law,"  and  to  indi- 
cate to  the  government  what  land  remained 
for  other  disposal  [Langdeau  v.  Hanea,  21 
Wall.  621,  Q30,  22  L.  ed.  OOQ,  806).  The 
right  to  have  a  survey  made  imports  the 
right  to  have  a  plat  of  it  filed  as  a  public 

Adjudicative  power  either  prior  or  subae- 
quent  to  the  approval  of  the  location  by  the 
Commiaaioner  waa  not  an  attribute  of  the 
general  atatutory  power  of  the  aurveyor  gen- 
eral. 

Barden  v.  Northern  P.  R.  Co.  IH  U.  8. 
2SS,  320,  38  L.  ed.  BS2,  009,  14  Sup.  Ct.  Rep. 
1030. 

The  powera  to  be  exercised  l^  the  Com- 
miaaioner were  uecesaarlly  diaeretionary. 
In  auch  case  the  rule  is  well  settled  that, 
whenever  a  statute  gives  discretionary  power 
to  any  person,  to  be  eKerciaed  by  him  upon 
his  own  opinion  of  certain  facta,  it  is  a  sound 
rule  of  construction  that  the  statute  eon- 
atitntea  him  the  sole  and  eiclUBive  judge  of 
thoae  facts. 

Martin  v.  Mott,  12  Wheat.  10,  31,  9  L. 
ed.  S3T,  541 ;  United  SUtea  v.  Arredondo,  « 
Pet.  aei,  720,  B  L.  ed.  647,  501;  United 
Statea  V,  California  ft  0.  Land  Co.  148  0.  S. 
31,  43,  37  L.  ed.  3M,  860,  IS  Sup.  Ct.  Rep. 
468. 

The  Commlasloner'a  functions  were  Judi- 
cial In  tlieir  nature  (Weyerhaeuser  v.  Hoyt, 
tlO  U.  8. 3B0,  3aS,  C6  L.  ed.  868.  261,  31  Sup. 
Ct.  Rep.  300)  ;  and  his  discretion  oould  not 
be  reviewed  by  the  Secretary,  and  the  Beere- 
tary's  discretion  thereby  substituted  for  that 
of  the  Commissioner,  in  the  abaence  of  ez- 
preaa  atatntory  authority  therefor  (Bntter- 
144« 


worth  V.  United  SUtea,  112  U.  S.  SO.  SB,  ST, 
28  L.  ed.  ass,  65S,  6  Sup.  Ct.  Sep.  Sfi).  Al- 
though the  act  of  July  4,  1836  (now  Bar. 
8Ut.  g  463,  U.  8.  Comp.  SUt.  1001,  p.  267), 
provided  that  the  Commiasioner's  exeeatbi 
duties  should  be  under  the  direction  (d  the 
Secretary,  every  act  Of  the  Ctnmniaaloner 
would,  in  contemplation  ol  law,  be  that  of 
the  Secretary,  even  if  the  statute  had  givsa 
the  latter  the  sole  power  of  approval  ( Unit- 
ed States  V.  Chicago,  M.  A  St.  P.  R.  Co.  218 
U.  8.  233,  243,  64  L.  ed.  1016,  1020,  31  Sop. 
Ct.  Rep.  7).  Their  jnriadiction  may  have 
been  concurrent  (Knight  v.  United  Land 
Aaso.  142  U.  S.  161,  177,  36  L.  ed.  074,  978, 
12  Sup.  Ct.  Rep.  268),  and  either  officer 
might  have  revoked  a  determination  of  the 
Commissioner  before  the  paaeing  of  legal 
title,  but  the  Becretary'a  euperviaory  power 
would  be  neither  unlimited  nor  arbitrary 
(Ballinger  V.  United  States.  216  U.  &  240, 
248,  64  L.  ed.  464,  467,  80  Sup.  Ct.  Rep. 
338). 

'  After  the  paaaing  of  title,  howevcs',  no 
officer  had  any  power  over  the  matter  what- 
ever (Beley  v.  NaphUly,  ISO  U.  S.  363,  365, 
42  L.  ed.  77S,  770,  18  Sup.  Ct.  Rep.  354). 

After  the  exerciae  of  the  discretion,  the 
eonrta  will  not  entertain  an  inquiry  aa  to 
the  extent  of  the  Commissioner'a  investiga- 
tion, hia  knowledge  on  the  points  decided, 
or  the  methods  by  which  he  reached  his  de- 
terminaUon  ( De  Gambra  v.  Rogers,  ISO  U.  8. 
110,  122,  47  L.  ed.  734,  736,  23  Sup.  Ct.  Rep. 
610).  The  only  determinative  conaideratian 
ia,  what  final  action  did  the  Commiaaiono' 
take   in  the  exerciae  of   hia   discretionary 

When  the  ConunlBaioner  had  acted  finally, 
and  the  title  had  vested  in  the  heira  of  Baca, 
a  legal  presumption  aroae  that  every  prere- 
quiaite  to  the  grant  had  been  performed  both 
by  the  government  and  the  heirs,  and  no  neg- 
ligence or  omission,  prior  or  aubaequ^t 
thereto,  by  any  government  officer,  can  af- 
fect it. 

Stalker  v.  Or^on  Short  Une  R.  Co.  226 
U.  8.  142,  153,  66  L.  ed.  1027,  1032,  32  8np. 
Ct.  Rep.  636;  Lytle  v.  Arkansaa,  0  How. 
314,  333,  13  L.  ed.  163,  160;  Patteraon  *. 
Jenka,  2  Pet  216,  237,  7  L.  ed.  402,  400; 
Olaagow  v.  Eortia,  1  Black,  60S,  601,  602, 
IT  L.  ed.  110,  113,  114. 

The  adjudication  of  a  queation  of  fact,  ar 
of  mixed  law  and  fact,  by  one  Commiarieoer, 
constitutea  an  absolute  adjudication,  and 
cannot  be  reviewed  after  the  paaaing  of  legal 
title  by  any  anbsequent  Commiaaioner,  or  by 
the  Secretary  of  the  Interior  or  any  other 
executive  officer;  nor  by  the  eonrta,  except 
in  a  direct  action  by  the  United  Stataa  to 
annul  the  grant. 

United  SUtea  v.  Sehura,  102  U.  S.  8T8, 
S06,  402,  404,  »  L.  ad.  16T,  ITI,  173,  lT4i 


Mt. 


LAHS  *.  WAHS. 


United  SUtei  t.  SUme,  2  W^.  626,  IT  L. 
•d.  7« ;  Whitcomb  v.  White,  214  U.  S.  IS,  S3 
Ik  ad.  880,  20  Sup.  Ct  Bep.  609:  Bciff  t. 
Kaphtalf,  ISO  U.  S.  363,  365,  42  L.  «d.  77S, 
T7«,  18  Bup.  Ct.  Itep,  364;  Moore  t.  Bobbina, 
08  U.  S.  630,  633,  24  L.  «d.  S4S,  860;  Mobla 
T.  Uolcm  Biver  Logging  B.  Co.  147  U.  B.  ISO, 
m,  37  L.  ed.  183. 127,  IS  Sup.  Ct.  Bep.  271; 
HMth  y.  Wallue,  138  U.  S.  &73,-686,  34  L. 
ed.  1063,  lOfiB,  11  Sup.  Ct.  Rep.  3S0;  Ameri- 
can School  T.  McAuDult^,  1S7  U.  S.  04,  lOB, 
47  L.  ed.  00,  06,  23  Sup.  Ct.  Bep.  33;  Barden 
T.  Northern  P.  R.  Co.  164  U.  S.  288,  330,  38 
L.  ed.  002,  1002,  14  Bup..  Ct.  Hep.  1030; 
Gardner  t.  Bonestcll,  IBO  U.  S.  382,  370,  46 
L.  ed.  674,  677,  21  Sup.  Ct.  Hep.  300;  John- 
•on  T.  Drew,  171  U.  S.  03,  00,  43  L.  ed.  88, 
00,  18  Sup.  Ct.  Bep.  BOO;  Burfeauing  t.  Chi- 
cago, Bt.  F.  M.  A  0.  B.  Co.  103  U.  S.  321, 
323,  41  L.  ed.  176,  176,  16  Sup.  Ct.  Bep. 
1016;  Steel  v.  St.  Louis  Smelting  A  Bef.  Co. 
lOS  U.  S.  447,  450,  461,  27  L.  ed.  226,  227. 
228,  1  Sup.  Ct.  Bep.  389;  Lee  v.  Johnson, 
116  U.  B.  48,  51,  20  t.  ed.  670,  671,  fl  Sup. 
Ct  Bep.  249;  Ballinger  v.  United  States, 
SIS  U.  S.  240,  64  L.  ed.  464,  30  Bup.  Ct. 
Bep.  338. 

Tbe  cue  at  bar  is  largely  governed  and 
coatroDed  hj  Shaw  t.  Kellogg,  170  U.  8. 
312,  42  L.  ed.  lOfiO,   18  Sup.  Ct.  Hep.  632. 

What  the  Commiisiouer  should  have  done 
on  April  B,  1864,  cannot  be  considered  at  this 
late  dmj. 

Borden  t.  Northern  P.  S.  Co.  164  U.  6. 
286,  330,  38  L.  ed.  90?,  1002,  14  Sup.  Ct.  Bep. 
1030;  Shaw  v.  Kellogg,  170  U.  S.  312,  341, 
42  L.  ed.  1060,  1060,  18  Sup.  Ct.  Bep.  632. 

A  grant  delivered  out  for  lurrey  means 
■  perfect  title. 

United  States  v.  Hanson,  IB  Pet.  106,  200, 
10  L.  ed.  036,  037;  United  BUtes  v.  Boia- 
dore,  II  How,  63,  92,  13  L.  ed.  606,  617. 

Where  the  statute  doe*  not  contemplate 
conveyance  by  a  patent,  title  passes  either 
under  tbe  act  itself  or  by  en  approval  of 
th«  propriety  of  a  selection  thereunder 
(Uichigan  Land  A  Lumber  Co.  r.  Rust,  168 
U.  S.  689,  692,  42  L.  ed.  601,  692,  18  Sup. 
CL  Bep.  208;  Noble  v.  Union  Biver  Logging 
R.  Co.  147  U.  S.  165.  172,  37  L.  ed.  123,  126, 
13  Bup.  Ct.  Bep.  271 ;  United  States  v.  Mon- 
tMU  I^nmber  A  Mfg.  Co.  196  U.  S.  673,  577, 
40  L.  ed.  604,  BOe,  26  Sup.  Ct.  Bep.  367, 
wkere,  however,  by  special  act,  title  remained 
in  abeyance  until  cost  of  survey  was  paid) ; 
Mid  mcb  approval  "would  be  equivalent  to  a 
patent" 

Beley  t.  NaphUly,  160  U.  8.  353,  368, 
42  L.  ed.  776,  779,  18  Sup.  Ct.  Rep.  354. 

Where  there  was  a  "grant  of  a  right  to 
take"  lands  for  station  buildings,  etc.,  the 
«ssrciM  of  that  power  by  tbe  railroad  com- 
pany, with  the  approval  of  the  Department, 
TMted  tbe  title,  notwithstanding  the  non- 
■•  It.  ed. 


compli^ee  tq>  the  register  with  a  Dapnrt> 
ment  regulation  requiring  the  notation  of  the 
lands  approved  on  a  certain  map  in  bis  olBee. 

Stallcer  v.  Oregon  Short  Line  B.  Co.  2SS 
U.  B.  142,  06  L.  ed.  1027,  32  Bup.  Ct  Bap. 
'636. 

Even  if  tbe  surv^or  general  had  dlu^ 
proved  of  the  location,  tbe  Commissionar 
could  have  overruled  bim;  consequently,  so 
long  as  tbe  bigheet  authority  has  acted,  any 
question  as  to  whether  or  not  the  proper  sub- 
ordinate officer  acted  ia  immaterial. 

Btelker  v.  Oregon  Short  Line  B.  Co.  226 
U.  S.  142,  163,  SS  L.  ed.  1027,  1032,  32  Snp. 
Ct.  Rep.  636. 

The  making  of  anrvey,  plat,  and  field  notes 
were  miniaterial  acte. 

Glasgow  *.  Hortiz,  1  Block,  6»0,  Ml,  M2, 
17  L.  ed.  110,  113,  114;  Bussell  *.  MoxweU 
Land  Qrant  Co.  168  U.  S.  253,  260,  80  L.  ad. 
971,  B73,  16  Bup.  Ct  Rep.  627;  Ballinger  T. 
United  Stotea,  216  U.  S.  240,  260,  54  L.  ed. 
464,  468,  30  Sup.  Ct  Rep.  336;  Simmons  t. 
Wagner,  IDl  V.  S.  260,  261,  25  L.  ed.  011; 
United  Statw  v.  Detroit  Timber  A  Lumber 
Co.  200  U.  S.  321,  336,  60  L.  ed.  490,  006, 
26  Bup.  Ct.  Bep.  282 ;  United  Statea  v.  Stone, 
2  WaU.  626,  636,  17  L.  ed.  766,  767. 

In  the  case  at  bar  tbere  was  a  definite  de- 
scription of  o  specific  tract  easily  capable 
of  identification,  and  therefore  segregation 
by  survey  was  not  necessory  to  pass  title. 

Langdeau  v.  Hones,  21  Wall.  521,  630,  631, 
22  L.  ed.  BOB,  600;  Snyder  v.  Sickles,  06  U.  8. 
203,  213,  214, 20  L.  ed.  07, 101,  102;  Whitney 
V.  Morrow,  112  U.  S.  693,  696,  2S  L.  ed.  871, 
872,  6  ^up.  Ct.  Rep.  333;  Qlosgow  v.  Bortis, 
1  Block,  606,  601,  602,  17  L.  ed.  110,  113, 
114. 

The  function  of  the  survey  wos  not  to  poos 
title,  but  to  mark  out  the  land  so  thot  Ite 
boundoriei  might  be  officially  monumented 
and  designated  on  o  plat  of  survey  according 
to  tbe  township  and  section  system, — the 
approved  method  of  describing  western 
londsi  and  it  would  olso  inform  the  govern- 
ment what  lond  it  bod  left  Tbe  govern- 
ment fixes  the  boundaries  between  ite  re- 
maining land  ond  tbe  land  of  Ite  grantee. 

BuBsell  V.  MazweU  ]>nd  Gront  Co.  108  U. 
6.  263,  30  L.  ed.  071,  16  Bup.  Ct.  Rep.  627; 
Langdeau  v.  HanM,  21  Wall.  S21.  G30,  22 
L.  ed.  6(M,  600;  Joplin  *.  Chachere,  102  U. 
9.  04,  48  L.  ed.  360,  24  Sup.  Ct  Rep.  214; 
United  Stetca  t.  Hontono  Lumber  A  Mtg. 
Co.  196  U.  8.  ST3,  078,  49  L.  ed.  604,  MO, 
20  Sup.  Ct.  Rep.  367. 

The  delay  of  the  ministerlol  ofBceri  of  the 
government  in  performing  the  ministerial 
act  of  the  survey  con  neither  devest  Uie  title 
IT  suspend  ite  vesting. 

Stelker  v.  Oregon  Short  Line  R.  Oo.  220  U. 
8.  142,  163,  06  L^  ed.  1027. 1032,  82  Snp.  Ct. 
Rep.  636;  QUagow  V.  Hortl^  1  Blosk,  606. 
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Ml,  »!;  17  L.  ed.  110,  113,  IH;  Lftle  t. 
Aitenst^  »  How.  314,  333.  13  L.  ed.  163, 
ISO. 

OoDgrcM  lud  power  to  prescribe  the  nodo 
of  kacertaining  tbe  Talidl^  of  titlee  under 
Spftnub  Mid  Uexicui  claim*  or  grsnt^  and. 
tQ  proride  tcr  a  forfeiture  thereof  nnleu  the 
-  repilatlona  for  the  aacertalnment  of  the  va- 
lidity of  the  titles  wero  complied  with;  or 
CongrcM  could  simply  hare  directed  the  poa- 
■eaaion  and  appropriation  of  the  land.  Con- 
greti  could  act  with  procew  of  law  or  with- 
out any  procesa  at  all,  eepeclallj  aa  the  14th 
Amendment  had  not  then  been  pasaed. 

Barker  v.  Harvey,  181  U.  &.  4B1,  488,  487, 
4S  L.  ed.  903,  SOS,  S66,  21  Sup.  Ot.  Rep.  OBO; 
Alnaa  v.  United  BUtes,  ISl  U.  S.  208,  222, 40 
L.  ed.  673, 678, 16  Sup.  Ct.  Rep.  544 ;  BoUlIer 
T.  Dominguei,  130  U.  S.  £38,  32  h.  ed.  026, 
9  Sup.  Ct.  Rep.  526;  Tameling  v.  United 
State*  Freehold  &  Emigration  Co.  B3  U.  S. 
644,  aSI,  662,  23  L.  ed.  098,  1002,  1003; 
United  BUt««  t.  De  Repentigny,  6  Wall.  211, 
268,  18  li.  ed.  627,  640;  Aatiazarau  t.  Santa 
RiU  Land  k  Mln.  Co.  148  U.  S.  80,  3T  L.  ed. 
376,  13  Sup.  Ct.  Rep.  457. 

Even  if  the  Bth  section  of  the  act  of  18G4 
had  been  extended  to  the  land  in  question 
before  the  act  of  ISGO,  It  would  not,  in  'any 
event,  be  read  into  tbe  Sth  aection  of  the  act 
of  June  21,  1S80,  as  that  waa  a  tubsequent 
special  act,  complete  in  itself,  clearly  specify- 
ing' the  kind  of  land  available  thereunder. 

Townsend  v.  Little,  109  U.  S.  504,  612, 
27  L.  ed.  1012,  1015,  3  Sap.  Ct.  Rep.  367; 
Eepner  v.  United  SUtes,  1B6  U.  S.  100,  126, 
40  L.  ed.  114,  122,  84  Sup.  CL  Rep-.  797,  1 
Ann.  Caa.  fiSG;  Walla  WalU  v.  Walla  Walla 
Water  Co.  172  U.  S.  1,  22,  43  L.  ed.  341,  360, 
19  Sup.  Ct.  Repi  77;  United  SUtes  v.  Niz, 
180  U.  8.  lOB,  205,  47  L.  ed.  776,  777,  23  Sup. 
Ct.  Rep.  495;  Menotti  v.  Dillon,  16T  U.  5, 
703,  721,  42  L.  ed.  333,  330,  17  Sup.  Ct.  Rep. 
946;  United  SUtea  v.  Oregon  t  C.  B.  Co 
1T6  U.  6.  28,  46,  44  L.  ed.  368,  866,  20  Sup. 
Ct.  Rep.  261. 

In  all  the  railroad  grants  there  were  pro- 
vialons  ipeciflcally  excepting  or  referring  to 
reserved  lands;  there  was  no  such  exception 
ia  the  caee  at  bar.  In  the  act  of  1860,  "va- 
eant"  mean*  "unoccupied"  (Shaw  v.  Kellogg, 
170  U.  S.  332,  42  L.  ed.  1067,  18  Sup.  Ct. 
Rep.  632).  This  court  ha*  found  that  the 
Tumacacori  and  Calabaia*  claim*  had  no 
occupancy  subsequent  to  1S65  (Faxon  v. 
United  States,  171  U.  S.  244,  246,  43  Z.  ed. 
161,  162,  18  Sup.  Ct.  Rep.  849);  and  they 
have  been  apeclflcally  declared  Invalid,  and 
the  land  Included  therein  to  have  been  in 
1863  public  land  (Ibid.). 

Even  If  there  were  a  reservation,  the  land 
remained  public  land,  to  be  disposed  of  by 
Congress  as  it  saw  fit  (Uenotti  v.  Dillon, 
1«T  U.  S.  TOS,  TU.  48  L.  ad.  333,  330,  IT 


,  Sup.  Ct.  Rep.  046) ;  eapeciaUy  as  tban  was 
no  appropriatioii  of  the  land  for  the  actual 
use  of  any  department  of  the  govammoit 
(ScoU  V.  Carew,  106  U.  S.  100,  100,  40  L. 
ed.  403,  405,  26  Sup.  CX  Rep.  193) . 

Where  a  statute  ia  ambiguous  and  aoso^ 
tible  of  two  constructiona,  the  oonrta  will 
adopt  that  construction  which  best  comports 
with  the  principles  of  reason.  Justice,  aad 
convenience  (Knowlton  v.  Uoore,  178  U.  8. 
41,  77,  44  L.  ed.  969,  9B4,  20  Sup.  Ct.  Rep. 
747;  Unit«l  SUtea  v.  One  Lim,  176  U.  & 
45B,  467,  44  L.  ed.  644,  647,  20  Snp.  Ct 
Rep.  416  i  Standard  Oil  Co.  v.  United  State% 
221  U.  S.  1.  65  L.  ed.  610,  34  LJ{jL(N.S.) 
B34,  31  Sup.  Ct.  Rep.  602,  Ann.  Ca*.  I9I2D, 
734) ;  and  the  courts  will  lean  to  that  con- 
struction of  a  statute  which  will  uphold 
transactions  consummated  under  it  (Provi- 
dent life  ft  T.  Co.  V.  Mercer  County,  170 
U.  B.  693,  BOO,  42  L.  ed.  1156,  1150,  18  Sup. 
Ct  Rep.  7SS;  Andes  v.  Ely,  158  U.  S.  312, 
321.  30  L.  ed.  006,  1001,  15  Sup.  Ot.  Rep. 
054).  An  exemption  from  future  l^sla- 
tiou  must  also  be  express  or  by  clear  implica- 
tion (Pennsylvania  R.  (3o.  v.  Miller,  132 
U.  S.  76,  84.  33  L.  ed.  267,  272,  10  Bnp.  Ct 
Rep.  34). 

The  regulations  made  by  the  Secretary 
under  the  specific  provisions  of  the  Bth  and 
0th  sectioua  of  the  act  of  July  22,  1:^64,  are 
not  only  a  part  of  the  statute  (United 
SUtes  V.  Grimaud,  220  U.  S.  606,  516,  617, 
65  L.  ed.  563,  667,  608,  31  Sup.  Ct  Rep. 
4S0;  Leonard  v.  Lennox,  104  C.  C.  A.  296, 
181  I^ed.  760;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  ISO  U.  S.  301,  47  L.  ed. 
1004,  23  Sup.  (X  Rep.  6B2),  but  the  Secre- 
tary's construction  ot  the  law,  evidenced  by 
such  regulations,  is  controlling  in  the  case 
of  any  ambiguity  under  the  act  (Jacob*  v. 
Prichard,  223  U.  S.  200,  213,  214,  56  L.  ed. 
406,  400,  32  Sup.  Ct.  Rep.  286). 

A  "claim"  i*  necessarily  a  demand  upoa 
or  assertion  to  another  (rf  some  matter  M 
of  right 

Prigg  T.  Pennsylvania,  16  Pet  530,  616, 
10  L.  ed.  1060,  1089. 

Not  only  did  tn«  BecreUry  reqnlre  a  prea- 
enUtion  of  claim,  and  «  plat  of  survey  or 
other  evidence  of  bouadaries,  ao  that  then 
might  be  no  doubt  thereafter  in  reaerving 
tbe  lands  from  sale,  but  thla  court  alao  haa 
understood  that  there  wss  no  reaervatioB 
until  the  presenUtion  or  ■sscrtion  ot  a 
claim  (Lockhart  v.  Johnson,  181  V.  S.  616. 
621,  45  L.  ed.  079,  088,  21  Snp.  Ct.  Rep. 
665;  Afnsa  v.  New  Mexico  A  A,  R.  Co^  17t 
U.  S.  76,  BO,  44  L.  ed.  78,  83,  20  Snp.  Ct 
Rep.  2B).  Such  was  the  understanding  of 
the  Department  until  the  year  1000  (Re  San 
Juan  De  Las  Boquilaay  Nt^Ies,  1 1«nd  Dee. 
167;  Re  Rancho  San  Rafad  de  la  Zan}*,  3 
Land  Dec.  4S9;  Re  Traa  AlaiMa,  4  Lud  Dss; 
1S«  V.  B. 
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4X1,  Re  Tnmacaeori  i  C.  Grant,  16  Land 
Dm.  420;  Apodaca  t.  Mnlligan,  27  Uud  Dae. 
MS). 

The  bordfn  of  proof,  with  ita  contequent 
du^  to  aaaert  the  claim,  was  on  the  claim- 
ant. 

United  StatM  t.  Ortiz,  176  n.  8.  422,  426, 
44  L.  «L  BS9,  631,  20  8up.  Ct.  Rep.  4S6. 

Such  claima  hav«  dcvet  been  treated  ai 
•wb  j'txIiM  until  a  claim  therefor  had  be«u 
dulj  made  to  the  lurvef  or  general  under  the 
r^vlationa. 

Aatiazaran  t.  Santa  Rita  Land  t  iVm.  Co. 
146  U.  S.  SO,  S3,  84,  37  L.  ed.  376,  377,  378, 
13  Sup.  Ct.  Bep.  4S7i  Cameron  v.  United 
SUtea,  14S  U.  S.  301,  310,  S7  L.  ed.  4G», 
462,  .13  Sup.  Ct.  Rep.  fiOS;  Ainaa  r.  New 
Mexico  A  A.  R.  Co.  17S  U.  S.  76,  86,  44 
L.  ed.  78,  82,  20  Sup.  Ct  Rep.  28. 

Complianoe  with  the  regulationa  was 
neceaiary,  not  onlf  to  give  certainty  to  the 
reaervation,  and  notice  to  the  Land  Depart- 
ment, but  alio  to  protect  innocent  purchaa- 


Th«  nooexiatence  of  clainia  np  to  April  B, 
1864,  la  ret  judicata. 

United  States  v.  Chicago,  M.  A  St.  P.  R. 
Co.  218  U.  S.  233,  H  L.  ed.  1016,  31  Sup. 
Ct.  Bep.  7. 

The  government  muat  bear  the  eonae- 
qnences  of  ita  own  miataices  and  blundera, 
and  no  default  or  n^lect  of  any  officer  of 
the  Land  Department  can  affect  the  title. 

I^le  V.  Arkanaaa,  0  How.  SI4,  333,  IS 
L.  ed.  163,  160 ;  Stalker  t.  Or^on  Short  Line 
R.  Co.  226  U.  S.  142,  153,  60  L.  ed.  102T, 
1032,  32  Sup.  Ct.  Rep.  636;  United  8Ute« 
T.  Arredondo,  6  PeL  691,  730,  8  L.  ed.  647, 
661;  Qlasgow  t.  Hortlt,  1  Black,  609,  001, 
602, 17  L.  ed.  110, 113, 114. 

Mr.  Justice  HcKennk  delivered  the 
opinion  of  the  court: 

Appeal  from  the  decree  of  the  conrt  of 
appeala  of  the  Diatrlet  of  Columbia,  afflrn- 
Ing  a  decree  of  the  aupreme  court  of  the 
DIatrlet,  enjoining  the  Secretary  of  the  In- 
taior  and  tiie  Commiaaioner  of  the  Oeneral 
Land  Office  from  proceeding  In  the  matter 
of  certain  attempted  entries  under  the  pub- 
lic land  kwa  ol  the  United  Gtatei  upon  lands 
which  the  decree  flnda  were  aeleeted  and 
located  by  the  heirs  of  Luis  Haria  Cabeaa 
de  Baca  on  June  17,  1863,  and  known  aa 
Bem  Float  No.  8,  the  title  to  which,  the 
decree  further  finds,  pasaed  out  of  the 
tAiUed  Statea  and  vested  In  said  heira  on 
Aprils,  1864.  The  decree  further  directs  the 
filing  of  the  fleld  note*  and  plata  of  survey  of 
the  float  for  the  purpose  of  defining  the  out- 
boundaries  thereof  and  segregating  the  aame 
from  the  public  lands  ot  the  Unllad  BUtea. 


The  origin  and  history  of  the  Baca  grant 
are  set  out  in  Shaw  *.  Kellogg,  170  U.  S. 
312,  42  L.  ed.  1060.  18  Sup.  Ct.  Rep.  632; 
Maeee  v.  Herman,  183  U.  B.  672,  46  L.  ad. 
33G,  22  Sup.  Ct.  Rep.  Bl,  and  Priest  T. 
Las  Yegas,  232  U.  S.  804,  ante,  761,  34 
Sup.  Ct.  Rep.  449. 

It  appears  that  there  was  a  conflict  be- 
tween this  grant  and  the  grsnt  to  the  town 
of  Las  Vegas,  which  was  settled  by  an  act 
passed  on  June  81,  1860  (12  Stat,  at  L. 
71,  chap.  167),  which  ruabted  the  heira  of 
Baca  to  select  "an  equal  quantity  of  vacant 
land,  not  mineral.  In  the  territory  of  New 
Mexico,  to  be  located  by  them  In  square 
bodies,  not  exceeding  [827]  five  in  number." 
It  was  made  the  duty  of  the  surveyor  general 
of  New  Mexico  "to  make  survey  and  loca- 
tion of  the  landa  ao  selected  by  said  heira 
of  Baca  when  thereunto  required  by  them: 
Provided,  however,  that  ttie  right  hereby 
granted  .  .  .  shall  continue  iir  force 
during  three  years  from  the  passage  of  thla 
net,  and  no  longer." 

The  Laa  Vegas  grant  was  ascertained  to 
contain  nearly  600,000  acres  (496,440  98- 
100).  The  Pnca  heirs  were  therefore  en- 
titled to  locale  that  many  acres  "in  square 
bodies,  not  exceeding  five  in  number."  Tliis 
controversy  concerns  the  third  of  the  bodies 
selected.  The  selection  of  each  tract  was 
to  be  determined  by  the  same  considera- 
tions, and  tfaoee  considerations  are  declared 
in  Shaw  v.  Kellogg,  supra.  Each  location, 
It  Is  ttiere  said,  would  necessarily  be  ol 
considerable  siie;  in  fact,  each  one  waa 
nearly  100,000  acrea;  and  each  as  a  whole 
waa  to  be  nonmineral.  "No  provision  was 
made  for  indemnity  lands  in  caae  mineral 
should  be  found  in  any  section. or  quarter 
section.  So  that  when  the  location  waa 
perfected  the  title  passed  to  all  the  landa 
or  to  none."  The  limita  of  location.  It 
was  said,  waa  the  territory  of  New  Mexico, 
— limits  not  ao  broad  aa  those  of  the  terri- 
tory ceded  by  Mexico;  within  the  limits 
there  were  large  areas  of  arid  lands;  "ita 
surface  was  broken  by  a  few  mountain 
chains,  and  crosaed  by  a  tew  rivera."  Lands, 
it  waa  declared,  could  not  be  selected  already 
occupied  by  others.  The  lands  must  be 
vacant.  Nor  could  lands  be  selected  "which 
were  then  known  to  contain  mineral.  Con- 
gress did  not  intend  to  grant  any  mines  or 
mineral  landa,  but,  with  theae  exceptions, 
their  right  of  selection  waa  coextensive 
with  the  limita  of  New  UcxIcol  We  say 
lands  then  known  to  contain  mineral,'  for 
It  cannot  be  that  Congress  intended  that  ' 
the  grant  should  be  rendered  nugatory  by 
any  future  discoveries  of  mineral.  The 
selection  was  to  be  made  within  three  veers. 
The  title  waa  then  to  pass,  and  [BS8]  It 
would  be  an  intuit  to  the  good  falUi  of  Con- 
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gnu  to  •nppoM  that  it  did  not  intend  that 
tlia  title,  when  it  pau«d,  ifaonld  p*as  abio- 
Ititely,  and  not  contingently  upon  aubsequent 
(UacoTeriM."  And  It  waa  declared  that  the 
nrrejoT  general  of  New  Mexico  waa  to 
ratermine  the  character  of  the  landa;  he 
waa  to  make  aurvey  and  location  of  the 
•  landa  ■elected ;  opon  him  "waa  caat  the 
■peeifle  dutj  of  aMing  that  the  landi  teleeted 
were  anch  aa  the  Baca  heirs  were  entitled 
to  Mlect."  Thia  1*  emphaaized  bj  tafli^ 
that  "he  waa  the  officer  who,  bj  virtue  of 
hia  dntiea,  waa  moat  competent  to  eiamlna 
and  paaa  upon  the  question  of  the  eharacter 
of  the  landa  adected."  In  the  anrrej  and 
location  it  waa  recognized  that  he  waa  nb- 
jcct  to  the  "control  and  direction  of  the 
Land  Department,"  and,  while  he  waa  not 
to  act  in  deflanee  and  independently  of  the 
I«nd  Department,  "it  waa  for  him  to  tay, 
in  the  flnt  instance,  at  leaat,  whether  the 
landa  ao  selected  and  bj  him  aurrejed  and 
located  were  landa  vacated  and  nonmineral." 

These  are  the  elementa  of  the  decision. 
How  do  thc7  apply  to  the  case  at  bar? 

Virat,  as  to  the  aUegatious  of  the  blU. 
There  are  detailed  allegations  of  the  origin 
of  the  grant  to  Baca,  ita  presentation  to 
the  surv^or  general  of  New  Mexico  onder 
the  then-existing  law  and  regulation*,  and 
his  rec(»nmendation  of  its  confirmation,  also 
of  the  confirmation  of  the  grarit  to  the  town 
of  Las  V^as,  'acaving,"  aa  he  said,  "the 
respective  claimants  the  right  to  adjust 
their  eonflieting  claims  in  courts."  The 
other  facts  which  the  bill  alleges  we  set 
out  In  narrative  form  aa  follows: 

Both  granta  were  confirmed  and  the 
right  given  to  the  heirs  of  Baea,  aa  we  have 
seen,  to  select  other  landa  equal  in  quantity 
to  the  landa  claimed  by  l*a  Vegaa. 

On  July  2S,  1830,  about  a  month  after 
the  act  waa  passed,  the  Commissioner  of  the 
General  Land  Ofllce  informed  the  surv^or 
general  of  New  Mexico  that  it  waa  [529]  the 
tatter's  duty  to  separate  from  Uie  public 
lands  the  pueblos  or  individual  confirmed 
claims,  and  In  tliat  connection  drew  his 
special  attention  to  the  act  of  June  81, 1860, 
which  referred  to  the  "claim  ol  the  Heira 
of  Luis  Haria  Baca,"  and  in  order  to  give 
the  act  timely  effect  the  surveyor  general 
waa  directed  to  give  the  claim  priority  in 
surv^ng  private  land  clatnis.  That  otBcer 
was  directed  to  have  the  exterior  linaa  of 
Laa  Tegaa  mn  off,  and,  this  being  done,  the 
right  would  aeerue  to  the  Baea  claimants 
to  select  a  quanti^  equal  to  the  area  else- 
where in  New  Mexico  of  vacant  lands^  not 
mineral,  in  square  bodies,  not  exceeding  five 
in  number.    The  Instmetions  then  proceed 

Ton  will  furnish  them  with  a  certificate, 
tfaamitttinf  at  the  same  Urns  a  div^I"*^ 
JMJ 


to  this  ofiice,  of  their  right  and  the  area 
they  are  to  select  In  five  square  pareela. 
Should  they  select  in  square  bodies  accord- 
ing to  the  existing  line  of  the  anrreys,  tht 
matter  may  b«  properly  disposed  ot  by 
their  application,  duly  indorsed  and  signed 
with  your  certifieate,  designating  the  parts 
selected  by  legal  divlaions  or  snbdiviaiont, 
and  so  selaoted  aa  to  form  Ave  separate 
bodies  in  square  form.  Then  the  certificate 
thus  indorsed  is  to  be  noted  on  the  records 
ot  the  register  and  receiver  ot  Santa  tt, 
and  sent  on  hare  by  thoae  offlcera  for  ap- 
proval. Should  the  Baea  claimants  select 
outside  of  the  existing  surreys,  they  most 
give  such  distinct  descriptions  and  omnec- 
tion  with  natural  objects  in  their  ^plica- 
tions to  be  filed  in  your  office,  aa  will  «■• 
able  the  depu^  surveyor,  when  he  may 
reach  the  vicinity  of  such  selections  in  tht 
regular  progreaa  of  the  surveys,  to  have  tht 
selectioaa  adjusted  as  near  as  may  be  to 
the  lines  of  the  public  surveys,  which  msy 
hereafter  be  eatablisbed  in  the  region  ol 
those  selections.  In  either  ease  the  flaal 
conditions  of  the  certificate  to  this  office 
roust  be  accompnnivd  by  a  statement  frcas 
yourself  and  regiatcr  and  receiver  that  the 
land  is  vacsnt  and  not  mineral." 

[B30]  The  grant  to  the  town  of  lAa  Vegas 
was  surveyed  and  the  fact  communicated  by 
the  surveyor  general  to  the  reproaentatlvs  irf 
the  heirs  ot  Baea,  and  thc^  were  informed 
that  they  were  entitled  to  asleet  an  equal 
quantity  ot  land,  that  he  was  authorited  to 
surv^  and  locate  the  same,  and  that  his  office 
waa  ready  to  co-operate  with  their  legal 
representative  "and  receive  his  applieatioa 
for  the  looatiim  of  the  lands  granted  l^  the 


Thereupon,  on  or  about  June  IT,  1843,  ia 
pursuance  ol  the  notice  from  the  aurveyor 
general  and  the  act  of  Congrcsa,  the  fol- 
lowing waa  addreased  to  the  aurr^or  gen- 
eral: 

I,  John  S.  Watts,  the  attorney  of  tht 
heirs  ot  Don  Luis  Maria  Cabeia  de  Baca, 
have  this  day  sslected  as  one  of  the  five  loca- 
tions confirmed  to  said  heirs  under  the  6th 
Btction  of  the  act  of  Congress  approved  Jnae 
21st,  1840,  the  following  tract,  to  wtt: 
Commencing  at  a  point  one  mile  and  a  halt 
from  the  base  of  the  Solero  mountain  In  a 
direction  north  46  degrees  eaat  ot  the  high- 
eat  point  of  said  mountain,  running  tbcnea 
from  said  beginning  point  west  12  mik^ 
30  chains,  and  «4  linka,  thence  south  II 
milea,  90  chains,  and  4i  Hnka,  thence  last 
12  miles,  30  chains,  and  44  linka,  theoes 
north  12  miUa,  SO  chains,  and  44  links,  ta 
the  place  ot  beginning,  the  same  being  dta- 
ated  in  that  portion  of  New  Mexico  new 
Inoliidad  bf  Mk  al  Cnngrssa  approved  Feb- 


ItU.  L&m  T.  WATTB. 

nui7  24,  I«13  [12  SUL  at  L.  OM,  chiip.  [BSS]  Oo  Jnlj  ISth  the  0 

M],  in  the  territory  ol  Aricona;  tftid  tract  knowledgcd  the  reeeipt  ol  tha  emuMUilc»- 

d   land   U  entirelj   vacant,   nnelalmed   bj  tlon,  itating. 
anjoM^  and  la  not  mineral  to  taj  Inowl- 

edge.  Tour  appioral  of  the  location  under  eoa- 

John  a.  Watta,  aideratiou  i*  loand  to  have  ignored  the  In- 

Attonar    tor   the    Heiia    of    Luia    Maria  peratlve  eonditlou  that  the  landa  aelectad 

C^ieia  de  Baca.  at  the  baac  of  Solero  mountain  now  included 

by  the  act  of  Congreaa  approved  February 

'  24,    1863,    in    the   teriitorr   of   Ariaona,   la 

•«  aw  aame  da;  the  aurveyor  general  eer-  „^„t  land  and-  not  minend.    Before  the 

used  U>  the  ComnuaaioDer  of  the  General  Bppii„tion  of  location  No.  3  of  the  heire 

Lall4  Dffloa  the  fact  of  the  application,  re-  aforewid  can  be  approved,  by  thia  <rfBoe,  it 

peating  it,  and  concluding  aa  foUowas  i,  n«waary  that  our  Inatructiona  of  the 

2Sth  of  July,  1860,  ahould  be  onnplied  with 

[681]  And  I  further  certify  that  the  laid  by   furnUhlng   a   .tatement   from   youraelf 

tract  of  land  being  the  one-flfth  part  of  the  ".<'  'e?l«t«.">d  r««'«r  that  the  land  thua 
priTate  elaim  confirmad  to  the  aaid  heirs,  con' 

taina  nlDcty-nine  thouaand  two  hundred  and  '='^"'»  <"  V9^a 

eighty-nine  acree  and  thirty-nine  hondredtUa  "**  "'"'e''*'- 

of  an  acre,  and  that  thla  location  la  the  third  '■  ""  ''*'^v"***^r^ 

of  the  eeriea  (appUcaUon  to  locate  the  aame,  t  w  »..        -I^X        ,  t*^ 

aied  in  thia  office  October  31,  1882,  dated  "'■  "■  MO'in'J^  Commiaaioner. 

October  30,  1882,  having  been  withdrawn—        _         ,  ,.       j  .  ,    .      .,  „    .^ 

aee  letter  of  Commiaiioner  of  the  General  ^^  *  ^^,  ^^^  f  P"'  ^-  ^^^*-  "»„ "^ 

Land  Office  dated  February  5,  1883),  and,  "T^f  general,  in  reply  to  that  of  the  Com- 

with    the   three   location!,    numbered    one,  »i-i<»ow,  .tated  "that  there  la  no  ev.daice 

t»o,   and    four   heretofore   made,   included  '^  *^tf^?^  V  ^"^"y\^l^. ''\^^ 

fonr-afth.   of   the   eaid   privaU   cbim    con-  "«'«^    "»»*  the   tract  aelcrted   "«»nta>nl 

Armed  to  the  heir,  of  LuU  Maria  Cabeza  "^  '"'""•^  "  **»»  "  ^  occupied.     There 

de  Baca,  by  the  act  of  Congreai  approved  ^J\^   f  P"  '-'.f  ^Z''*  ^*  "1  ""* 

June  21,  1880.    Said  location  ia  hei^by  ap-  "Igtborhood  of  M.d  tra^  and  there  ia  no 

^^^^                                                     '     '  record  of  or  concerning  the  land  m  queation 

In  witnee.  whereof  I  have  hereto  Mt  my  ["..""^  *^l'"  K™***/;, "^  ■""^-"   ' 

hand  thU  17th  day  of  June,  1863.  believe-u.  the  office  of  the  re^r  or  re- 

John  A.  Clark  ceiver  of  the  land  offlee  of  New  Mexico.    Aa 

Surveyor  Qener'^  ^  *"*  Pe"o»*"y  unacquainted  with  that  re- 
gion of  country,  1  cannot  certify  that  the 
land  in  queation  ia  Vacant  and  not  mineral' 

The  eommonteation  waa  mailed  the   fol-  or  otherwlae.     Hiom  taeU  can  only  be  de- 

l«wing  day,  with  a  letter  to  the  Commia-  termined  by  actual  examination  and  aor- 

alesar  aa  followa:  Tey." 

On  March  26,  18S4,  the  reeeivar  of  the 

land  office  in  New  Mexico  made  a  oertifloata 

Surveyor  QeneraVB  OflUw,  lUting    that   the   landa   applied   for   "art 

Santa  Fe,  New  Mexico,  June  18,  1863.  Mcnt  and  not  mineral  ao  far  aa  the  records 

Honl.  J.  M.  Edmunda,  Comm'r  of  Qeneral  (,(   thla  office  show    (not  having  been   aur- 

Land  Office,  reyed)'."    The  register,  in  hia  e«rUfloate  of 

Waahlagton   City,   D.   C.  the  same  date,  aUted  that  [8881  the  landa 

Sir: —  "are  not  surveyed,  and,  from  all  Informatloa 

I  indoae  herewith  copy  of  the  application  in  thia  office,  are  vacant  and  not  mineraL' 

and  certifloata  of  location  No.  3  of  the  pri-  On  about  April  »,  1864,  tiaving  been  re- 

rate  elaim  eonflrmed  to  the  heira  of  Luis  quired  by  the  Baca  beira  to  lurvey  the  tract 

Maria  Cabeia  da  Baca.  located  by  them,  the  Commiaaioner  of  the 

Aa  thla  Ideation  is  far  beyond  any  of  the  General  Land  Office  iaiued  Inatmetlona  to 

pnhlie  Burreya,  I  have  not  deemed  It  necca-  the  surveyor  general  of  Ariiona  which  re- 

aary   t«  procure   any   certificate  from  the  cited  that  the  location  by  the  Baca  heira  had 

reglatcr  and  receiver  of  the  land  office,  aa,  been  approved  by  the  surveyor  general  of 

frooi  Ae  nature  td  the  ease,  they  cannot  New  Mexico,  in  whoae  jurisdiction,  it  waa 

ofieially  know  anything  concerning  IL  aaid,  the  application  properly  came  at  the 

I  am  respectfully  your  date  of  the  approral.     The  inatmctioni  re- 

Obt  aervt.  ferred  to  the  act  of  Congreaa  of  1660  and  the 

John  A.  Clark,  righte  it  conferred,  and  stated  that  the  act 

Surveyor  OeueraL  of  June  2,  1862  [U  Stat  at  L.  4Uh  dtap. 

ft*  lb  «d.  (  ^^^^„l,.    '*»• 
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'  DO],  required  kII  Kraut*  to  be  •urvned  at 
the  expeiiM  ol  the  claimanU,  and  that  when- 
ever  the  Baca  claimants  ahould  pay  or  ee- 
cure  to  be  paid  a  aum  anfficient  to  liquidate 
all  the  upeasea  a  snrvcj  waa  to  be  directed 
of  the  application  and  tranter ipta  ol  the 
field  note!  and  plata  to  be  tranimitted  to 
the  General  Land  OSlee  to  constitute  "the 
tnunimenta  of  title,  the  law  not  requiring 
the  iMue  of  patent!  <of  thcK  olainu."  Di- 
rcetiona  as  to  the  manner  of  marking  Unda 
were  given.  Accompnnj'tng  tlie  inatnictiona 
was  a  cop;  of  the  certiflcate  of  the  surrejor 
general  of  New  Mexico,  dated  June  IT, 
1863,  and  following  that  the  following  or- 
der: 

General  Land  Office, 

April  9,  ISM. 
Levi     Bashford,     Esq.,     Surveyor    Ocneral, 

Tucson,   Arizona. 

Sir.— 

The  foregoing  atatement  and  the  certifi- 
cate of  Surveyor  General  Clark  having  been 
■ubmitted  to  this  Department,  and  having 
undergone  a  careful  examination,  the  loca- 
tion being  approved  bj  him  to  perfect  title 
under  the  authoritj  of  the  act  approved 
June  21,  1B6D,  application  for  survej  hav- 
ing been  made.  InatructionB  (copy  here- 
with attached)  have  been  given  to  Surveyor 
General  Levi  Baahford  of  Arixona,  in  which 
territoiT  the  lands  [534]  located  now  are,  to 
run  the  lines  Indicated  and  forward  complete 
aUTvey  and  plat,  to  be  placed  on  file  for 
future  reference  as  required  bj  law. 

J.  M.  Edmunds,  Comn 

In  purauance  of  this  order  a  survey  was 
UDdertakes,  but  the  survejors,  while  en- 
gaged in  the  work  of  the  survej,  were  killed 
by  hostile  Indians,  and  no  survey  was  ever 
returned  (alleged  on  information  and  be- 
lief). Notwithstanding  the  repeated  re- 
qneats  of  the  heirs  of  Baca,  the  Commis- 
rioner  of  the  Oeneral  Land  Office  failed  and 
refused  to  continue  or  have  made  tlie  sur- 
vey ordered  as  above  stated,  and  persisted 
in  such  refusal  until  on  or  about  June  IT, 
IMS,  on  which  date  the  Commissioner,  by 
an  official  order,  authorized  and  directed  the 
surveyor  general  of  Arizona  to  cause  a  sur- 
vey to  be  m«de,  and  in  pursuance  of  and 
trader  contract  No.  136,  dated  June  IT,  190S, 
one  Philip  Contien  waa  authorized  ud  re- 
qtilrad  to  run  the  line*  indicated  on  the 
application  of  the  Baca  heirs  (float  No.  3) 
io  as  to  adjust  the  lines,  as  near  as  might 
be,  to  the  Ibies  of  the  public  surveys. 

The  survey  waa  made  and  dnly  certified 
by  the  surveyor  general  of  Arizona  as  strict- 
ly conformable  to  the  field  notes  which  had 
been  examined,  approved,  and  filed  in  his 
nfflce,  and  that  the  plat  and  survey  had  been 
J4B4 


examined  and  found  correct  by  the  Conuals- 
sioner  of  the  General  Land  Office. 

On  or  about  January  12,  1905,  the  Co» 
missloner  of  the  General  Laud  Office,  ^t- 
regarding  the  decision  and  order  of  the  thn 
Commissioner  of  the  Land  Office  of  April  >, 
1861,  gave  such  instmctioaa  to  the  snmjar 
general  of  Arizona  regarding  hia  dutica  si 
to  the  character  of  the  landa  that  that  of- 
ficer, in  December,  1908,  forwarded  the  pUt 
and  survey  hereinbefore  mentioned  to  tba 
Commissioner  of  the  General  Land  Oflkx 
with  a  report,  accompanied  by  the  allegtd 
Information  which  he  had  gathered,  [535] 
and  the  recommendation  that  the  location  of 
Baca  Float  No.  8,  made,  aa  hereinbefore 
stated,  June  IT,  1B63,  be  entirely  rejected. 

On  or  about  Hay  13,  190T,  contrary  to 
law,  and  without  jurisdiction  so  to  do,  and 
iliaregarding  the  order  of  hia  predecessor, 
the  Commissioner  rendered  a  decision  order- 
ing a  hearing  before  the  surveyor  general 
of  Arizona  to  determine  whether  said  lands 
were,  at  the  time  of  said  location,  vacaat 
and  nonmineral.  On  or  about  June  2,  IBOS, 
the  First  Assistant  Secretary  of  the  Interior, 
in  a  decision  upon  an  appeal  from  said  deei- 
aion  of  the  Commissioner,  contrary  to  law 
and  without  jurisdiction,  affirmed  the  deci- 
sion of  the  Commissioner  in  so  far  aa  it  re- 
manded the  case  -for  a  hearing  before  tb« 
surveyor  general  of  Ariaona. 

A  motion  to  review  was  subsequently 
made  and  denied. 

By  the  acts  done  In  the  selection  and  loca- 
tion of  the  lands,  including  the  order  ol 
Commissioner  Edmunds  of  April  9,  1BS4, 
requiring  a  survey  thereof,  the  title  to  the 
lands  vested  in  fee  in  the  heirs  of  Bnca,  and 
it  was  not  within  the  power  of  the  Land 
Department  to  revoke  or  annul  the  prior 
rulings,  or  to  evade  the  rights  of  such  hdn 
or  their  successors  in  title,  and  that  (this 
on  information  and  belief)  the  Land  De- 
partment has  always  treated  the  lands  se- 
lected aa  segT^ated  from  the  public  domain, 
and  they  have  for  many  years  been  so 
marked  upon  the  maps  issued  by  the  De- 
partment, as  more  especially  appears  from 
the  map  of  the  Territory  of  Ariiona  of  1903. 

It  is  alleged  that  one  Henry  Obu  and 
one  I^iman  W.  Wakefield  have  filed  hone- 
atead  applications  upon  land  lying  wittii 
the  lands  located  by  the  Bacm  heirs,  and  is- 
■tmctloni  have  been  issned  from  the  aOBcrt 
of  the  Land  Department,  permittiBg  proefa 
to  be  made  thereof.  It  la  alleged  tb^  thvrs 
are  many  other  entries  upon  the  landi^  and 
that  they  and  Ohm's  and  Wakefield's  ^ 
plications  will  ceat  elcuds  upon  the  title  at 
the  Faca  location. 

[536]  The  value  of  the  landa  located  Is 
alleged  to  be  over  f  100.000.  and  that  plaln- 
tifTs  have  no  adequate  remedy  at  law. 
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As  Injmtation  was  prayed  rMtraioing  de- 
taduiti  from  further  proceeding  ia  the 
komMtatd  applieationi,  that  they  be  re- 
quired to  place  on  flk  for  future  reference,' 
M  required  by  law,  tbe  Contzen  surrey  and 
plat  dated  June  IT,  1906;  that  anything 
■hjim'tlMreby  or  eonneoted  therewith,  other 
ttM  that  ineladed  In  the  order  of  the 
Conuniwioner  of  April  9,  IBM,  and  other 
than  the  exterior  boundariee,  aeceeaory  line*. 
eroMCB  and  diitances,  tnonumenta  and  meaa- 
urementa  ahowing  the  tract  located  by  the 
Baea  heira  known  aa  location  No.  3,  to- 
gether with  any  topographical  featurea  and 
the  referencea  to  the  lines  of  the  public  aur- 
raya  be  canceled  and  expunged  from  the  aaid 
plat  of  aaid  iuney,  and  particularly  the 
line^  eroBsea  and  diataneea,  monumenta  and 
meaaurementa  purporting  to  ahow  the  aegre- 
gation  from  said  land  of  the  alleged  mineral 
portion,  the  Tubae  township,  and  the  con- 
fUeting  portions  of  the  San  Job#,  Sonoita, 
TnMiacacori,  and  Calabaeas  claims. 

A  demurrer  was  filed  to  the  bill  which 
set  out  aa  grounds:  [1)  The  real  purpose 
of  the  auit  ia  to  recover  certain  real  estate 
situated  iu  the  territory  of  Arizona  by  trial 
of  the  legal  Utle  thereto,  and  tbat  the  re- 
lief, if  any,  plaintiffs  are  entitled  to,  U  at 
Uw.  (E)  If  the  legal  title  to  the  property 
paaaed  to  plaintifTa,  as  alleged,  on  April 
9,  1S34,  "naught  else  remains  for  the  de- 
fendants to  do  than  to  perform  the  minis- 
terial  duty  of  recetring  and  recording  the 
plat  of  survey  and  field  notes  thereof,"  and 
the  remedy  Is  by  mandamus.  (3)  If  the 
legal  title  to  the  land  has  not  passed  to 
plaintiffa,  aa  alleged,  it  ie  atiU  in  the  United 
States,  which  it  is  not  shown  has  consented 
to  this  salt;  and  the  court  in  such  event 
is  without  jurisdiction.  (4)  On  the  face  of 
the  bill  it  is  impossible  to  grant  the  prayers 
of  plaintiffa  without  deciding  whether  the  ti- 
tle is  atiU  in  [B37]  the  United  SUtes.  The 
deteimination  of  the  suit,  therefore,  affects 
the  United  SUUa,  and  tUey  are  real  and  in- 
dispensable parties  in  interest,  and  have  not 
oonsented  to  be  sued,  (fi)  The  acts  sought 
to  be  enjoined  are  exclusively  within  the 
jurisdiction  of  the  Interior  Department  and 
are  not  subject  to  judicial  control  .(6) 
T^  parties  who  have  Initiated  claims  are 
Biaterially  interested  in  the  suit  and  are 
notes sary  parties  to  it.  (T)  The  court  is 
without  juriadletion  to  expunge  the  matters 
•ad  things  prayed  to  be  expunged  from  the 
plat  of  the  survey  of  the  San  Jos4  de 
Sonoita  claim  for  the  reason  that  the  elslm- 
anta  are  not  portlea  to  the  suit,  and  their 
elaim  has  been  confirmed  by  the  Supreme 
Court  of  the  United  States  (Ely  v.  United 
Statea,  171  IT.  S.  220,  43  L.  ed.  142,  IS  Sup. 
Ot  Bep.  840).  (S)  nie  citisens  of  Tubnc 
townahlp  ar«  leettaary  parttea.    (S)    There 


never  has  been  an  adjudication  by  the  Seer*- 
tary  of  the  Interior  and  the  Conunissionn 
of  the  General  Land  Office,  or  either  of  than, 
that  the  lands  involved  were,  on  June  IT, 
18fl3,  nonmlneral  and  vacant  or  unoccupied 
lands  auch  aa  the  heirs  of  Baea  were  an- 
thorized  to  select  under  the  terms  of  the 
Gth  section  of  the  act  of  June  81,  ISSO  (12 
Stat,  at  L.  71,  chap.  107).  (10)  The  plain* 
tiffs  are  not  entitled  to  the  relief  prayed 
for,  or  to  any  relief.  (11)  The  bill  is  in 
other  respects  uncertain,  informal,  and  in- 
sufficient to  entitle  plaintiffa  to  any  relief. 

The  demurrer  was  overruled,  Mr.  Justice 
Barnard  ot  the  supreme  oouit  saying  that 
the  main  question  to  be  decided  on  the  de- 
murrer was  aa  to  the  effect  of  the  act  of 
Congress,  and,  considering  the  act  and  the 
proceedings  taken  under  it,  recited  in  the 
bill,  he  said  he  was  of  opinion  that  the  title 
to  tbe  "tract  vested  in  tile  heirs  of  said 
Baca  when  the  location  was  approved  and 
the  survey  ordered,"  and  that,  therefore, 
plaintiffs  might  maintain  their  bill  for  some 
portion,  at  least,  of  tbe  substantial  relief  for 
which  they  prayed,  and  that  the  demurrer, 
being  to  the  whole  bill,  must  be  overruled. 
And  he  aaid:  '"Ihia  conclusion  [B3S]  as  ta 
title,  if  correct,  will  enable  the  suit  to  be 
maintained  notwithstanding  the  objection- 
made  as  to  want  of  other  parties  defendant. 
Title  being  out  of  the  United  States,  it  haa 
no  Interest  and  Is  not  a  neeeaaary  party;  and 
the  Land  Department  cannot  rightful^ 
treat  the  tract  as  open  to  public  entry,  and 
the  officers  may  therefore  be  enjoined." 

The    defendsnts     (appellants)     then    an> 

The  answer  admitted  what  muat  be  re- 
garded as  the  fundamental  elementa  of  the 
bill.  So  far  as  its  denials  of  any  of  the 
averments  of  the  bill  or  its  allegations  of 
fact  are  material,  we  shall  refer  to  them 
hereafter.  The  proofs  taken  under  the  bill 
and  answer  were  not  r^arded  by  the  su- 
preme court  SB  determining  a  different  de- 
cision from  that  expressed  on  the  demurrer 
to  the  bill;  that  is,  tbe  court . repeated  ita 
view  that  the  title  passed  on  April  9,  1804, 
to  the  heirs  of  Baea,  and  that  the  court  had 
authority  to  enjoin  defendants  from  treat- 
ing the  land  as  being  public  land.  The  in- 
junction prayed  for  was  granted  except  that 
the  "Contzen"  survey  and  plat  were  ordered 
to  be  filed  unchanged.  A  decree  was  entered 
accordingly.  It  was  affirmed  by  the  coort 
of  appeals,  as  we  have  said. 

The  cnu  of  the  case,  in  the  views  of  the 
courts  below,  is  Uie  question  whether  tith 
to  the  lands  passed  out  of  the  United  Statea 
in  April,  1804,  and  the  careful  and  elaborate 
consideration  of  it  makes  the  diaeusslon  ot 
it  mere  repetition. 

The  contentions  of  the  parties  ue  very 
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UCurAtely  oppoted.  AppelUnU  contend 
tliat  "under  a  propel  conatniction  of  the 
act  of  June  21,  18U,  Utie  to  the  lloat'  can- 
oot  pkH  until  th«r«  h»»  been  an  otBeik)  lur- 
wej  And  a  fluil  detennination  bj  the  proper 
<)tB.ftn  that  the  land  (elected  in  18S3 
pt  the  character  which  the  ctatute  permitted 
the  bein  to  take, — a  matter  itill  *ub  /odtoe 
in  the  Department,"  except  ai  to  certain 
conflicting  grant*.  The  appelleea  inaiit,  and 
the  coart*  below,  aa  we  hare  [539]  seen,  de- 
cided, that  the  location  of  the  grant  and  the 
approval  of  it  by  the  aurveyor  general  of 
New  Mexico,  and  lubeequently.  In  April, 
1864,  bj  Commiiaioner  Edmunds  of  the  Land 
Offloe,  traaaferred  the  title  to  the  hein  of 
Baca. 

There  it  lome  contro*eny  npon  the  fact 
aa  to  whether  the  Commiaaioner  had  before 
him  the  proof  he  had  demanded  of  the  doh- 
mineral  character  of  the  land.  We  think 
the  lower  court*  rightly  deduced  from  the 
evidence  "that  the  CommiuioDSr,"  to  quote 
from  the  opinion  of  the  conrt  of  appeala, 
"having  carefully  conaidered  all  the  facta 
in  the  caae,  concluded  to  adopt  the  approval 
of  the  Bttrveyor  general  of  New  Mexico  of 
thia  location  to  perfect  title  under  the  au- 
thority of  aald  act  (act  of  ISSO],  and  in 
.  order  completely  to  Kgregate  this  land  from 
the  public  domain  ordered  the  aurvey."  [41 
App.  D.  C  161.]  And  that  thia  action  waa 
within  the  authority  of  thoee  offioera  we 
may  refer  to  Shaw  t.  Kellogg,  170  U.  S.  312, 
42  L.  ed.  105O,  18  Sup.  Ct.  Rep.  632.  In 
that  case,  we  have  aeen,  the  aurveyor  gen- 
eral of  New  Mexico  waa  the  officer  selected 
and  who  was  moBt  competent  to  examine  and 
pass  npon  the  queation  of  the  character 
of  the  lands,  and  to  pasi  npon  them  at  the 
time  of  location, — not  npon  evidence  col- 
lected many  years  aft«r  the  location,  direct- 
ed to  what  might  have  been  known  many 
years  before.  The  selection  and  location  was 
to  be  made  within  three  years  of  the  passage 
of  the  act  in  a  comparaUve  wildemeaa,  and 
the  "title  wsa  then  to  paaa,"  and  "pass 
.  absolntely,  and  not  contingently  upon  anb- 
sequent  discoveries." 

We  recognized  In  Shaw  t.  Kellogg  that  the 
action  of  the  surveyor  gmeral  waa  anbject 
to  the  superrision  of  the  Land  Department, 
and  that  condition  is  satisfied  in  the  eaao 
at  bar.  Tht  Commiaaioner  was  put  in  poa- 
aeaaion  of  all  of  the  facts  as  to  the  lands, 
and,  exerciaiag  his  judgment  upon  them,  ap- 
proved the  location. 

Th*  facts  in  Shaw  t.  KaOogg  give  perti- 
Bmce  to  ita  prlnetple*.  [640]  notwithstand- 
ing aome  dllTerences  between  Ita  facts  and 
those  in  the  ease  at  bar.  In  that  ease  there 
waa  a  poaltive  declaration  by  the  surveyor 
general  of  the  nonmineral  character  of  the 
lands;  in  the  caae  at  bar  It  is  an  iaference 
14KC 


deduced  from  the  circumstances,  it  bd^ 
the  "duty  of  the  officers  to  decide  the  %um- 
tion," — a  duty  which  they  "eonld  oot  aveid 
or  evade."  In  that  case  the  Land  OOee  n- 
dertook  to  reserve  from  the  grant  kads 
which  might  be  aubaequently  diacowred  ts 
be  mineral.  In  thia  ease  it  dif«etad  sa 
inquiry  of  their  character  long  after  tbs 
location  of  the  grant,  and  aedu  to  drtemias 
the  legality  of  the  location  by  the  infon)^ 
tion  said  to  be  obtained. 

The  tiUe  having  passed  by  the  locaUca 
of  the  grant  and  the  approval  of  it,  the  title 
could  not  be  suboequcntfy  devested  by  the 
ofBeera  of  the  Land  Department.  Ballinga 
V.  United  States,  216  U.  B.  240,  64  L.  ed. 
464,  30  Sup.  Ct.  Rep.  33B.  In  other  words, 
and  speciflcally,  the  action  of  the'CAOmia- 
sioner  in  approving  the  location  of  the  grant 
cannot  be  revoked  by  his  succeaaor  in  office, 
and  an  attempt  to  do  so  can  be  enjtnned. 
Nobis  V.  Union  River  Logging  E.  Co.  14T 
U.  S.  les,  S7  L.  ed.  123,  13  Sup.  CL  Rep. 
271;  Philadelphia  Co.  t.  Stimson,  223  U. 
8.  SOS,  H  L.  ed.  670,  32  Sup.  Ct.  Sep.  340. 
The  suit  is  one  to  restrain  the  appellants 
from  an  illegal  act  under  color  of  their 
office  which  will  cast  a  cloud  upon  the  title 
of  appellees. 

This  dlapoaes  of  the  contentiona  of  appel- 
lanta  that  this  is  a-  suit  against  the  United 
States,  or  one  for  recovery  of  land  merely, 
or  that  there  is  a  defect  of  parties,  or  that 
the  suit  ia  an  attempted  direct  appeal  frool 
the  decision  of  the  Interior  Department,  or 
a  trial  of  a  title  ta  land  not  situated  withia 
the- jurisdiction  of  the  court  "wherein  an 
essential  party  b  not  present  in  the  forum 
and  is  not  oven  suable, — thr  United  States." 

We  agree  with  the  conrta  below  that  a 
survey  was  necessary  to  BBgregst«*the  lands 
from  the  public  domain.  Btoneroad  v. 
Stoneroad,  ISS  U.  B.  240,  SB  L.  ed.  H«,  IS 
Sup.  Ct  Rep.  B22.  Thia  waa  done  by  the 
[HI]  Contcen  survey,  which,  we  have  sees, 
was  directed  to  be  filed  by  the  lower  courts 
without  alteration, — a  dcdaion  which  we  ap- 

There  are  other  eontentions  of  appellants 
which  call  for  no  extended  comment,  aa  we 
concur  with  th«  courts  below  in  regard  to 
them.  For  instance,  it  ii  contended  that  the 
surveyed  general  of  New  Mexico  had  lost 
authority  to  approve  the  location,  and  that 
duty  had  devolved  upon  the  snrveyor  gas- 
eral  of  Ariiona.  To  the  oontention  it  may 
be  replied,  as  the  court  of  appeals  is  cffeet 
replied,  that  the  act  of  1800  davolved  the 
du^  cm  the  surveyor  geserai  of  New  Uexioo^ 
and  the  I^nd  Office,  upon  wbooi  devolv  I 
the  ultimate  responsibility,  approved  th* 
location. 

A  point  ia  made  upon  attempta  to  i  hsaia 
the  location,  of  wU^  it  Is  snoagh  to  s^ 
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OM  Ui«7  wen  not  UMpted  bf  the  L«nd 
I>«]»rtiDeiit,  uid  the  cUlnunt*  wpre  re- 
mitted to  the  locitioQ  under  i-onai deration. 
Another  eoutention  is  nuMle  on  the  eon- 
fllet  of  the  gruit  ■■  located  with  other 
gnnts,  to  which  the  eonrt  of  appeals  re- 
plied that  it  waa  not  now  concerned  with 
mch  qnestlon,  and  that  if,  u  euggeeted,  a 
controven;  ahould  arise,  it  "will  properlj  be 
adjudicated  in  the  eouits  where  the  lands 
an  located."    In  this  we  ooncnr. 

WhoM  intj  it  was  to  f».j  the  expense  or 
tiM  inrrqt  ia  also  ia  controvcrsj.  The  ap- 
pellants assert  it  to  have  been  the  dutj  of 
the  claimanta  under  the  act  ol  June  8,  lBfl2 
(U  8Ut.  at  L.  410,  chap.  90),  and  that  was 
Uie  view,  we  have  seen,  of  the  Land  Depart- 
ment. The  appellees  contend  that  the  obli- 
fation  was  upon  the  government  under  the 
granting  act.  That  act  provides,  as  we  have 
seen,  that  "it  shall  be  the  dutj  of  the  aar- 
vtfot  general  of  New  Mexico  to  make  sur- 
v^  and  location  ot  the  land  ao  asleeted  bj 
the  said  heirs  of  Baca  when  thereunto  re- 
quired by  them.  .  .  ."  The  obligation  is 
explicit,  and  there  was  reason  for  It.  To 
accommodate  conflicting  claiina,  and  at  the 
instance  of  [BM]  the  government,  the  Baca 
claimanta  gave  up  their  rights  to  a  definite 
tract  ot  land,  and,  as  appelleea  say,  expreas- 
Ing  the  equities  of  the  claimants,  whatever  its 
character  or  condition,  and  the  government 
therefore  would  naturany  make  provision 
for  the  location  of  the  aubstituted  land  as 
expeditiously  aa  possible,  and  without  ex- 
pense to  the  Baca  heirs.  We  theretore  think 
the  act  of  1860,  not  that  of  1662,  applied. 

The  contention  that  appellees  have  not 
•hown  Bumdent  title  Is  untenable. 

Decree  affirmed. 


out  of  the  negligent  failure  of  a  telwraph 
company  to  deliver  in  the  city  of  Wsdiing- 
ton  a  telMram  forwarded  without  delay  to 
that  city  iioa  the  company'a  office  in  SouUi 
Carolina,  where  it  was  received,  cannot  ■>• 
recovered  In  an  action  of  tort  in  the  South 
Carolina  courts,  under  the  authority  of  8. 
"    CI*.   Code,   I   2223,  without  infringing 


WIXLIAM  BROWN  and  Roaa  Brows. 
(Sea  a  C.  Reporter"*  «d.  C42-S4T.> 


flop.  Ct.  1B08.] 
Commerce  —  Mate  rer<il*tloii  of  tele- 

craph  oompanlea  —  mental  ansnlsh. 

2.  A  recovery  in  an  action  of  tort  in  the 
South  Carolina  courts  of  damages  for  men- 
tal anguish  arising  out  of  the  negligent 
failure  of  a  telegraph  company  to  deUver 
in  the  dtp'  ot  Washington  a  telegram  for- 
warded without  delay  to  that  city  from  th« 
company's  office  in  South  Carolina,  where 
it  was  received,  cannot  be  anthoriced,  as 
is  done  by  8.  C.  Civ.  Code,  |  2223,  as  con- 
strued by  the  state  courts,  without  violatini 
the  commerce  clause  of  the  Federal  Consti- 
tution. 
[Fat  otbet  eases,  see  Commerce,  SOS-STB,  In 

Di«est  Sup.  Ct.  1M8.1  ' 
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national   goTem- 
ment  —  estralerrilOriel  operation  ot 
mental  anrnlah  atatute, 
1.  Damagea  for  mental  anguish,  arising 


fN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  wliieh  affirmed,  on  a  second  ap- 
peal, a  judgment  of  the  Court  of  Common 
Picas  of  the  County  of  Charleston,  in  that 
state,  in  favor  of  plaintiffs  in  an  actl<»  to 
recover  damsgea  for  mental  anguiah  arising 
out  of  the  failure  of  a  telegraph  company  to 
deliver  a  message.     Reversed. 

t  aama  case  below,  B2  S.  C.  )64,  70 
8.  B.  M2. 

The  facts  are  stated  In  the  opinHm. 

Ifeaara  Rnah  Taggart  and  Francla 
Raymond  Stark  argued  the  cause,  and, 
with  Messrs.  George  E.  Fearona  and  Julian 
Mitchell,  filed  a  brief  for  plaintiff  In  error: 

Any  atatute  is  an  invalid  regulation  ot  in- 
terstate eommerce  which  imposes  a  liability 
outaide  of  that  created  by  Uie  eonbact  and 
unknown  to  the  common. law  tor  aa  act  or 
omission  oocurriag  in  the  eonrae  ot  inter- 


Non — Statute  permitting  recovery  for 
mental  anguish  in  telegraph  oaaes  as  In- 
tefferenee  with  commerce. 


_  te-na.  Co.  v.  Bbowi*  deeidea, 
contrary  to  the  judgment  below  In  the 
Bonth  Carolina  supreme  conrt,  and  to  the 
decision  In  Ivy  v.  Western  U.  Tel^.  Co. 
ios  Fed.  STl,  reversed  on  other  grounds  in 
100  C.  C.  A.  481,  177  Fed.  63,  that  a  sUte 


gram  addressed  to  a  jwint  outside  the  state 
is  an  Invalid  regulation  of  eommerce.  Had 
the  default  occurred  in  South  Carolina, 
however,  a  diffcnat  result  must  have  been 
reached,  under  the  doctrine  of  Weatem'  U. 
Teleg.  Oo.  t.  Croro,  220  U.  B.  364,  H  L.  ed. 
408,  31  Sup.  Ct  Rap.  SW,  where  a  state 
atatute  under  which  a  penaltr  Is  Inmrred 
by  a  telegraph  eranpanv  whtii  negligently 
falls    to    transmit    within    Uie    stata    as 
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state  tranipcTUtlon  or  tmumisiion  entire- .1  Atchison,  T.  ft  8.  F.  E.  Oo.  T.  Ifatthewi^ 
ly  ouUide  the  border*  of  the  state.  i';  174   U.   S.  SO,  100,  43  I^  ed.  M»,  SU,  U 

Aduna  Ezp.  Co.  v.  Cronlnger,  SZS  U.  8. 1'Sup.  Ct.  Rep.  609;  Cooler,  Const.  Um.  Ttt 
600,  67  L.  ed.  317,  44  L.R.A.(N.S.)   267,  3»i  ed.  p.  266. 

Sup.  Ct.  Rep.  148;  Birkett  v.  Western  U.  A  state,  aetliig  within  Ita  poUee  powei^ 
Teleg.  Co.  108  Mich.  361,  33  L.R.A.  404,  mmj  pass  laws  designed  for  the  protcetiv 
60  Am.  St.  Rep.  374,  fll  R.  W.  046 ;  Chicago,  of  persons  witUn  ita  borders,  »Ithoi^  wuA 
H.  it  St.  P.  E.  Co.  T.  Polt,  282  U.  B.  160,  Uws  tncldentaltr  affect  Interstate  eom- 
ante,  664,  84  Sup.  Ct.  Rep.  801;  Chicago,  merce,  prorided  Congress  has  not  l^alated 
M.  *  St.  P.  R.  Co.  V.  Solan,  16B  D.  8.  183,  upon  the  inbject,  snd  it  U  one  not  pni«l» 
42  L  ed.  aea,  la  Snp.  ct.  Rep.  28B;  Hanley    national  in  ita  natnre. 

Y.  Sums  City  Boathern  H.  Co.  187  U.  S.  j  ,,  Western  U.  Teleg.  Co.  166  Fed. 
817,  47  L.  ed.  883,  23  Sup.  Ct.  Rep.  214;  -*^— *  "•"^- -*  -**■  ^-  ""  "*• 
Jacob  T.  Western  U.  Teleg,  Co.  186  Hieh. 


;   Western  U.  Teleg.  Co.  t.  James,  192 
U.  8.  660,  40  L.  ed.  IIOS,  16  Sup.  Ct  Rep. 


Sup.  Ct.  Sep.  330;   Wertem  U.  Teleg.  Co. 


Mill.  Co.  218  U.  S.  406,  64  L.  ed.  1088.  ; 


..  Pmdieton:i22  U.  S.  347,  30  L.  ed?il87;  LJLA.(N.S.)   220,  31  Sup.  Ct.  Rep.  6B,  21 

1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep.  ^■-  ^**-  *"•   Western  U.  Teleg.  Co.  t. 

1126;  PennsylTania  R.  Co.  ¥.  Hughes,  101  ^"^"^  220  U.  8.  384,  66  L.  ed.  4»8,  31  Bnp. 

U.  a.  477,  48  L.  ed.  2«8,  24  Sup.  Ct  Rep;  Ct  Rep.  8». 
132;    Stontenburgh   t.   Hennick,    129  U.   S. 

141,   32   L.  ed.  637,  9   Sup.  Ct.  Rep.  266;        Mr.  Justlee  Holmes  dallvend  the  opin- 

Westem  D.  Teleg,  Co.  t.  Carew,  16  Mioh.  ion  of  the  eonrt: 

626;  Western  U.  Teleg.  Co.  t.  Commercial       This  is  an  aetioB  of  tort  bron^  fa;  tiie 

U1I1.  Co.  218  U.  S.  40e,  B4  L.  ed.  1088,  36  partj  to  whom  a  telagrapUe  nassag*  was 

L.RA.(N.a)    220,   31    Sup.   Ct.   Rep.    69,  addressed.     The  meMage  was  deUvend  to 

21  Ann.  Caa.  816;   Western  U.  Teleg.  Co.  the  companf  In  South  Carolina,  addressed 

T.  CroTO.  220  U.  S.  384,  66  L.  ed.  4B8,  31  to  the  plaintiff  in  Washington,  District  td 

Sop.  Ct  Rep.   3BB;   Weeteni  U.  Teleg.  Co.  Columbia,  and  read,  "Come  at  one*.     Yonr 

».  James,  162  US.  660^40  Led    1105.  16  ,i,t„    jied    this    morning."     It    was    fo.^ 

Snp.  «■  R«P-  M4;   ^•!^™  "■  ™*«-  Co.  „,,^^  ^i.^out  del.,  to  Washington,  bnt 

T.  Pendleton,  122  U.  8.  347,  80  I*  ed.  1187,  ,l  „  tt. i.    „v™  .v    ■        *       j 

1  Intem.   C^.  Rep.   306,  T   Sup.  Ct.  Repl  'here,  thr«^h  n^lig^ce,  as  the  jury  found, 

1126;  TaK«  ft  M.  Valley  B.  Co.  v.  J.eksJn  "'  "°*  del,«ered.     T^e  decl.r.t.on  allege. 

Vinegar  Co.  226  D.  8.  217,  67  L.  ed.  163.  *'*  *^*  '".'""  """^  *'"'  plaintiff  to  n 


33  Snp.  Ct.  Rep.  40. 


attending    her    sister's    funeral 


South 


Carolina,  and  subjected  the  plaintiff  to  mea 


The  statute  ii  unconstitutional  because 
oonllleting    with    the    eiclusiire    legJeUtive"**'  .ngunh,  which  of  itself  is  made  >  c     _ 
power  of  Congress  in  the  District  of  Colum- J"'  "^ion  by  a  statute  of  South  CaroUna. 
bin.  "Civil  Code,  3  2223.    The  defeodaiita  in  error 

Western  U.  Teleg.  Co.  t.  Chiles,  214  U.  frtate  lliat  the  action  was  brought  under 
8.  274,  63  L.  ed.  894,  20  Sup.  Ct  Rep.  613;  his  section.  There  was  a  trial  at  which. 
Western  U.  Teleg.  Co.  v.  Greer,  IIG  Tenn.     )y  tlie  instructions  to  the  jury,  a  Tvcoreiy 


368,    1    I..R.A.(N.8.)    626,    89    8.    W.   327^ 
Western  V.  Teleg.  Co.  t.  SnodgTas^  94  Tex. 
284,  86  Am.  8t  Rep.  861,  00  8.  W.  308. 
Mr.  Prank  J.  Hogau  argued  the  cau 
and,  with   Messrs.   W.  Turner   Logan  and     »urt  of  the  state. 


John  P.  Qrace,  flied  a  brief  for  defendants 

The  atatuta  is  In  no  way  in  contraven- 
tion of  the  Federal  Constitution. 


Ilowi'd  under  the  act  for  the  n^ligeoca 
n  Wasliington,  irrespective  of  the  law  pre- 
'ailiiig  here.  The  jury  found  a  verdict  for 
1760,  which  was  aostained  by  the  ■ 


1.  C.  364,  76  &  E. 
The  plaintiff  in  orror  Mved  Ita  righta 
nder  the  Constitution  of  the  United  States 
I  so  plainly  that  it  is  not  necessary  to  dis- 
luss  the  matter),  and  brought  the  case  here^ 


a  person  in  another  state  was  held  to  he  a 
valid  exercise  of  the  police  power  of  the 
state,  in  the  absence  of  any  leglslstion  by 
Congress  on  the  snbject. 

In  IvT  V.  Western  U.  Teleg.  Co,  supra, 
the  action  was  based  upon  a  failure  to 
deliver  a  message  sent  to  n  point  in  Indiana 
from  a  place  in  Arkansas,  in  whldi  Utter 
state  the  suit  was  brought.  The  court  ap- 
plied the  Arkansas  mental  anguiib  statute, 
:<nd  held  that,  as  so  applied,  the  statute, 
thoUKb  incidentally  affecting  eontraeta  for 
14S» 


the  transmission  of  intcratsto  B „__,  .. 

not  an  unconstitutional  regulation  of  in- 
terstate commerce.  See  also  nota  to  Nitka 
V.  Western  U.  Teleg.  Co.  49  LJEl^tN^.) 
337,  on  constitutionality  of  statutes  per- 
mitting recovery  for  mental  angoiih  in 
telegraph  cases,  and  nota  to  Western  U. 
Teleg.  Co.  V.  Commercial  Mill.  Co.  U  T,B*, 
(N.S.)  220,  on  state  law  affecting  telegraph 
companies  as  regulation  of  interstata  ess- 


b,Goo5*# ' 


191). 


UNITED  STATES  v.  OHIO  OIL  CO. 


S4B-S48 


Whatever  Tariationi  of  opinion  kad  prac- 
tice there  maf  (547]  have  been,  it  i> 
eatabliahed  m  the  Uw  of  this  conrt  that 
nhen  a  perBon  reeorera  in  one  jnriadie- 
tion  for  »  tort  oommitted  in  Aoother, 
he  doe*  eo  on  the  ground  of  'an  obliga- 
tion iaearred  at  the  place  of  the  tort 
that  accompaniea  tba  penon  of  the  de- 
fendant elsewhere,  and  that  ia  not  only 
the  ground  but  the  measure  of  the  maxi- 
mum recovery.  Slater  t.  Uexican  Nat  R. 
Co.  184  U.  S.  120,  IZe,  S  L.  ed.  900,  S02, 
24  Sup.  Ct  Rep.  5S1;  Cuba  B.  Co.  t.  Cros- 
by, 222  U.  B.  473,  47B,  480,  SB  L.  ed.  874- 
87fl,  38  L.RJ|.(N.S.)  40,  32  Sup.  Ct. 
Rep.  13S.  (A  limitation  of  liability  may 
■tand  on  different  grounds.  Oceanic  Steam 
NaT.  Co.  T.  Uellor,  May  25,  1914  [233  U. 
S.  TIS,  ante,  1171,  S4  Sup.  CH.  Rep.  764]). 
llie  injuBtice  of  impoalng  a  grEater  liability 
than  that  created  by  the  law  governing  the 
conduct  of  the  parties  at  the  time  of  the 
act  or  omlaaioD  complained  of  is  obvious; 
and  when  ■  state  attempts  in  this  manner 
to  aflnst  conduct  outside  ita  Jurisdiction,  or 
the  consequencefl  of  such  conduct,  and  to 
infringe  upon  the  power  of  the  United 
State*,  it  muat  laiL  llie  principle  would 
be  iUuatrated  by  suppoiing  a  direct  clash 
between  the  state  and  Federal  statutes; 
but  it  la  tha  same  whenever  the  atate  under- 
takea  to  go  beyond  ita  jurisdiction  into  ter- 
ritory where  the  United  States  baa  exclu- 
sive control.  Western  U.  Tet^.  Co.  v. 
Chiles,  El  4  U.  S.  274,  53  h.  ed.  SB4,  28  Sup. 
Ct.  Rep.  613;  see  also  Western  U.  Teleg. 
Co.  V.  Commercial  Mill.  Co.  21S  U.  B.  406, 
41S,  Si  Ij.  ed.  1088,  I09I,  30  L.R,A.(N.S.) 
220,  31  Sup.  Ct.  Rep.  SO,  21  Ann.  Caa. 
81G. 

What  we  liave  aaid  la  enough  to  dlapoae 
of  the  case.  But  the  act  alao  ia  objection- 
able in  ita  aspect  of  an  attempt  to  regulate 
commerce  among  the  states.  That  is,  as 
construed,  it  attempt*  to  determine  the  con- 
duct required  of  the  telegraph  company  in 
transmitting  a  message  from  one  state  t« 
another  or  to  this  District  by  determining 
the  conseqnaneea  of  not  pursuing  such  con- 
duet,  and  in  that  way  encounters  Western 
U.  Tekg.  Co.  V.  Pendleton,  122  U.  8.  847, 
30  L.  ed.  11B7,  1  Inters.  Com.  Bep.  300,  7 
Sup.  Ct.  Rep.  1120,  a  decision  in  no  way 
qualified  by  Western  D.  Teleg.  Co.  v.  Com- 
mercUl  Mill.  Co.  218  U.  B.  40B,  S4  L.  ed. 
1088,  30  LJt.A.IN'.S.)  220,  31  Sup.  Ct.  Rep. 
59,  21  Ann.  Caa.  81G. 

Judgment  ravWMd. 
6»  I<.  ed. 


[548]  UNITED  STATES  ct  aL,  AppU, 
OHIO  OIL  COMPANY.  (No.  481.) 

UNITED  STATES  et  ml,  Appts., 
STANDARD  OIL  COMPANY.  (No.  482.) 

UNITED  STATES  «t  al.,  Appts., 

STANDARD  OIL  COMPANY  OF  LOUIS- 
IANA. (No.  483.) 

UNITED  STATES  et  aL,  Appta., 

PRAIRIE  OIL   ft  GAS' COMPANY.    (No. 
606.) 

UNITED  STATES  et  aL,  Appta.. 

UNCLE  SAM  OIL  COMPANY.  (No.  607.) 

UNITED  STATES  et  aL,  Appts., 

ROBERT  D.  BENSON  et  aL,  Doing  Busi- 
nei*  under  the  Partnerahip  Name  of  the 
Tide  Water  Pipe  Company,  Limited.  (No. 
G08.)  1 

(See  S.  C.  Beporter'a  ed.  S4S-^7S.) 

Carriers  —  who  *re  —  vipe  Unea  —  gov- 
ern meat  control. 

1.  Oil  companies  controlling  interstate 
pipe  lines  in  which  is  carried  all  oil  offered 
between  the  oil  fields  east  of  Calilornia  and 
the  Atlantic  seaboard  upon  condition  that 
the  offerer  shall  first  sell  the  oil  to  them  on 

E Tactically  their  own  terms  are  embraced 
y  the  provision  of  the  act  of  June  28,  1906 
(34  Stat,  at  L.  684,  chap.  3601,  U.  B.  Comp. 
Stat.  Supp.  1911,  p.  1288),  extending  tba 
operation  of  the  interst«te  commerce  act 
of  February  4,  1887  (24  Stat,  at  L.'37B, 
chap.  104,  U.  S.  Comp.  SUt.  1801,  p.  3164), 
to  persons  or  corporations  engaged  In  the 
transportation  of  oil  by  means  of  pipe  lines, 
"who  shall  be  considered  and  held  to  b« 
irs  within  t&e  meaning  and 
pose  of  this  act." 

>r  other  cisei,  eee  Carriers,  I. ;   III.  t>,  ta 
DlEtst  Bup.  Ct.  1908.) 


lFc.r 


Nora. — On  the  power  of  Congress  to  regu- 
late commerce— see  notes  te  State  ex  rel. 
Corwin  v.  Indiana  k  0.  Oil,  Oas  k  Mln.  Co. 
0  L.R.A.  679;  BulUrd  v.  Northern  P.  R.  Co. 
II  L,R.A.  248;  Be  Wilson,  12  L.R.A.  S24; 
Gibbons  v.  Ogden,  6  L.  ed.  U.  S.  23  j  Brown 
v.  Maryland  6  L.  ed.  U.  S.  678 ;  Qloucester 
Ferry  Co.  v.  Pennsylvania,  29  L.  ed.  U.  8. 
158;  Ratterman  v.  Weetern  U.  Teleg.  C^ 
32  L.  ed.  U.  8.  229;  Harmon  v.  Chicago, 
37  L.  ed.  U.  8.  216;  and  Cleveland,  0.  C. 
A  St.  L.  B.  Co.  V.  Backus,  SB  L.  ed.  U.  S. 
104L 


by  Google 


BUPBXiat  OOUBT  OF  THE  UNITED  ETTATSS. 


Oor.  TuM, 


Oommerce  —  wliat  U  —  trMuporUtlon 
ot  oil  In  pipe  llOM. 

8.  Tht  traniportation  of  oil  Is  pip*  lines 
between  point*  in  different  etatea  If  inter- 
■t«.te  conuneroe,  Althougb  all  the  oil  timn'e- 
ported  may  belong  to  the  owner*  of  the 
pipe  linee. 
iroT*otber  eaiee,  lee  Commeice,  I.  b,  In  Dl- 

■•et  Bop.  (X  1908.1 
Oommeroe  —  oonireeslonni  control  — 

plp«  line*  —  dae  proceaa  ot  Uw. 

3.  Oonetniing  the  proviiion*  of  the  «ct  of 
June  29,  1908,  extending  the  operation  ol 
the  intentate  ccmuneree  act  ol  Febniarr  4, 
IBST,  to  penou*  or  corporation*  engaged  in 
the  tranaportatioa  of  oil  by  pipe  linea,  ft* 
embracing  eilating  pipe  line*  controlled  bv 
oil  eompanlM  In  which  Is  carried  all 
oil  offered  between  the  oil  Seldi  east 
of  California  and  the  Atlantic  eeaboBTd 
upon  condition  that  the  offerer  *hell  first 
•ell  them  the  oil  on  practically  their  own 
terms,  does  not  render  the  statute  invalid 
tinder  U.  8.  Const.,  Sth  Amend.,  but  it  i*  a 
valid  exercise  b;  Congreas  of  its  oontrol 
orer  interatete  commerce. 
[Far  other  caaee,  lee  Cammiiee,  I.  a;  III..  In 

Dlceat  8ap.  Ct  1»08.] 
Ckrrlera  ^  who  are  —  pipe  Ilnea  —  gor- 


4.  An  oil  company  using  a  pipe  line  lolely 
for  the  purpose  of  conducting  its  own  oil 
from  it*  own  well*  in  one  state  to  it*  own 
reflnery  in  another  itate  la  not  comprehend- 
ed by  the  provieion*  of  the  act  of  June  20, 
190S,  extending  the  operation  of  the  inter- 
sUte  commerce  act  of  February  4,  1S87,  to 
pereoDS  or  corporatianB  engaged  In  the 
tranaportation  of  oil  by  means  of  pipe  lines, 
"who  shall  be  considered  and  held  to  be 
common  carrieia  wttbin  the  meaning  and 
purpose  of  tills  set." 
[rer  ether  eases,  see  Carrier*,  1.;   III.  b,  In 

DIcest  Sop.  Ct.  1»08.1 

[Noa.  481,  462,  483,  600,  SOT,  SOB.] 

Argued  and  submitted  Oetober  U  and  18, 
IBIS.    Deivlded  Jons  22,  1S14. 

SIX  APPEALS  from  the  United  State* 
Commerce  Court  to  review  decrees  en- 
jolniiqc  the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commiesion  requiring 
parties  In  control  of  oil  pipe  lines  to  file 
with  ths  Commrssion  •cbedules  of  rates  and 
charge*  for  traniportatlon.  Decree  in  No. 
607  affirmed;  other  decrees  reverted. 

See  same  eaie  below,  204  Fed.  798. 

The  facta  are  stated  In  the  opinion. 

Bolidtor  General  Davla  argued  the  canse 
and  filed  a  brief  for  the  United  SUtes: 

To  aaeertain  the  evils  at  which  an  act  is 
^med,  it*  legislative  history,  etc.,  the  de- 
bate* In  Congre**  attending  ita  enactment 
may  be  consulted. 

American  Net  ft  Twine  Co.  v.  Worthing- 
ton,  141  U.  B.  488.  473,  35  L.  ed.  821,  823, 
18  Sup.  Ct  Bep.  SS;  Blnns  r.  United  States, 


104  U.  B.  4S0,  405,  404,  M  I^  ed.  I0<7, 
1000,  1001,  84  Sup.  Ct.  Bep.  810;  Blake  v. 
National  City  Bank,  23  WalL  S07,  81B,  21 
L.  ed.  IIB,  120;  Church  of  the  Holy  Trinity 
V.  United  States,  14S  U.  S.  4S7,  4«S,  S8  L 
ed.  227,  230,  12  Sup.  Ct  Bep.  All;  Jennison 
V.  Kirk,  98  U.  8.  4SS,  4S9,  8S  L.  ed.  840, 
£43,  4  Mor.  Min.  Rep.  S04. 

nie  rule  of  construction  followed  In  Unit 
ed  SUtea  ex  rel.  Atty.  Qcn.  v.  Delaware  A 
H.  Co.  213  U.  8.  388,  S3  L.  ed.  BS8,  29  Snp. 
Ct.  Bep.  627,  i*  not  applicable  here. 

The  object  of  the  pipe  line  i 
namely,  to  regnlat«  interstate  et 
oil  by  protecting  well  ownen  and  independ- 
ent reflners  from  duress  bjr  plpe-Une  owners, 
rendering  possible  real  oompetitlon,  and  pre- 
venting monopoly  of  Interstate  commerce  ia 
oil,  ia  one  for  which  the  anthorlty  of  Ccn- 
grest  may  properly  be  exerolaed. 

Central  Lumber  Co.  v.  South  Dakota,  22e 
U.  S.  IGT,  S7  L.  ed.  1S4,  33  Snp.  Ct  Eep. 
08;  Standard  Oil  Co.  v.  United  Statca,  £11 
U.  S.  1,  S6  L.  ed.  619,  34  LJt.A.(NjS.) 
834,  31  Sup.  Ct  Rep.  502,  Ann.  Cm.  lOUD. 
734;  Wstera-Fieroe  Oil  Co.  v.  Texas,  Bll 
U.  S.  BO,  63  L.  ed.  417,  20  Sup.  Ct  Rep.  £20. 

Every  possible  presumption  la  In  favor  of 
the  validity  of  a  statute. 

Austin  T.  Tenneasee,  1TB  V.  8.  343,  3*8, 
45  L.  ed.  224,  22B,  21  Sup.  Ct  R^  ISI; 
Jacobson  v.  Haaaachuaetta,  197  Q.  8.  11-SI, 
49  L.  ed.  643-051,  25  Snp.  Ct  Rep.  358, 1 
Ann.  Caa.  766;  H'CuUoch  v.  Haiyland,  4 
Wheat.  318,  423,  4  L.  ed.  STB,  800;  Povdl 
v.  PennsylvanU,  127  U.  S.  078-8SS.  St  L. 
ed.  263-260,  8  Bnp.  Ct  Rep.  9W,  US7; 
Sinking  Fund  Cases,  99  U.  8.  700,  2S  L.  ed. 
408. 

He  private  operation  of  pipe  lines  earry- 
Ing  oil  In  Interstate  eommeroe  tend*  to  mo- 
nopoly. 

Texas  k  P.  R.  Co.  v.  Intnatate  Commerce 
Commiiaion,  182  U.  8.  107,  210,  40  L.  ed. 
040,  944,  5  Inters.  Com.  Bsp.  406,'  16  Rnp 
Ct.  Rep.  666;  Standard  Oil  Co.  v.  United 
SUtei,  221  U.  8.  I,  55  L.  ed.  619,  S4  L.RA. 
(US.)  834,  31  Bnp.  Ct  Rep.  602,  Ann.  Oss. 
igi2D,  734;  Swift  k  Co.  v.  United  BUtei, 
198  U.  B.  STS,  49  L.  ed.  618,  20  Sup.  Ct 
Bep.  276. 

The  operation  of  pipe  lines  as  oommca 
carriers  is  beyond  qnestlon  eonmercialty 
practicable,  and  has  been  nnlversnlly  iceaf 

St^ndard  OU  Co.  V.  United  Statca,  HI 
U.  S.  1,  56  L.  ed.  019,  34  L.R.A.<N.S.)  U4, 
31  Sup.  Ct  Rep.  602,  Ann.  Cm.  1B12S,  TM; 
West  Virginia  Transp.  Co.  v.  Volcanic  CD 
k  Coal  Co.  5  W.  T*.  388,  6  Hor.  Hln.  Sep. 
399;  West  VlrginU  Transp.  Co.  v.  Ohio 
Biver  Pipe  Line  Co.  22  W.  Va.  600,  46  As. 
Bep.  627;  Cbarleetown  Natural  Oaa  Co.  v. 
Lowe,  62  W.  Va.  S«4.  44  6.  B.  410;  OrlOa 

DiaiiizedbXTOO^IC 


Mis. 


crHiTXD  STAixs  V.  omo  oil  00. 


V.  South  Wert  Pennajhute  Pipe  Udm,  17S 
Pa.  S80,  as  AtL  678i  ColumbU  Conduit  Co. 
T.  OcMD.  BO  Pa.  307,  ll'Mor.  Mln.  Bep.  107 ; 
NftUonal  Truult  Co.  t.  Wetton,  121  Pa. 
4M,  IS  AtL  fi«»,  IT  Mot.  llin.  Rep.  143; 
Evjim  T.  SmitiuBui,  146  P*.  US,  23  Atl. 
M7;  U' Bbc.  Britumloa,  9tk  ed.  p.  718;  13 
New  iDtenmUoiuJ  Sue.  lOSO;  Wymui,  Pub. 
Serriee  Corp.  |  41S. 

The  pipe  line  amendment  la  not  In  rlola- 
tton  of  tiie  due  prooeea  clanee. 

Chicago,  B.  *  Q.  B.  Co.  t.  Illinoia,  200 
U.  8.  BBI,  SB2,  SO  L.  ed.  fiBS,  DOS,  Sfl  Bnp. 
Ct  Bep.  341,  4  Ann.  Caa.  1170;  Eoke  r. 
tTnltad  SUtea,  227  U.  B.  908,  ST  L.  ed.  B23, 
43  L.B.A.{N.S.)  BOS,  S3  Sup.  Ct.  Bep.  281, 
Ann.  Caa.  IBISE,  SOfi;  LottM;  Caae,  188  U. 
8.  368,  47  L.  ed.  S02,  23  Sup.  Ct.  Rep.  321, 
13  Am.  Crim.  Bep.  fi61 ;  Noble  State  Bank 
T.  Eaakell,  2IB  U.  S.  104,  U  L.  ed.  112,  82 
L.B.A.(N.S.)  10«2,  31  Sop.  Ct.  Bep.  1B6, 
Ann.  Caa.  1912A,  487;  Standard  Oil  Co.  v. 
United  BUtee,  221  U.  S.  1,  SS  L.  ed.  81B,  S4 
L.B.A.(N.S.)  834,  31  Sup.  Ct  Bep.  fi02, 
Ann.  Caa.  1012D,  734 ;  Watera-Pierce  OU  Co. 
T.  Texaa,  21S  U.  S.  U,  S3  L.  ed.  417,  2B 
Sup.  Ct.  Bep.  220. 

.  In  many  Inataocei  regnlationa  of  Inter- 
atate  commerce  have  been  npheld  which  take 
the  form  of  prohibition  except  npon  such 
terms  ai  would  protect  the  public  weUare, 

Atlantic  Cosrt  Line  B.  Co.  t.  Bivereide 
UilU,  219  U.  8.  18S,  GS  L.  ed.  167,  31  LJt.A. 
(N.S.)  7,  31  Bup.  CL  Bep.  164;  United 
States  ex  rd.  At^.  Oen.  v.  Delaware  4  H. 
Co.  21S  n.  e.  336,  SS  L.  ed.  836,  29  Sup.  Ct. 
Bep.  62T;  Norfolk  &  W.  B.  Co.  v.  Dixie 
Ttobaoco  Co.  828  U.  S.  SSS,  S7  L.  ed.  B80, 
SS  Snp.  Ct  Bep.  609;  Southern  B.  Co.  v. 
Keld,  222  U.  8.  424,  438,  S6  L.  ed.  2(7,  2S0, 
n  8up.  Ct.  Bep.  140. 

That  the  condition  ia  not  expressed,  but 
fanpUod,  ia  Immaterinl. 

Atlantic  Coast  Line  B.  Co.  t.  BiTenide 
Hilte,  21B  U.  8.  IBS,  6S  L.  ed.  167,  31  L.B.A. 
(N.B.)  T,  31  Bup.  Ct.  Bep.  164;  Noble  SUte 
Bank  v.  Haskell,  210  U.  8.  104,  56  L.  ed. 
112,  32  L.RjL(N.8.)  10S2,  31  Sup.  Ct  Bep. 
IM,  Ann.  Caa.  1B12A,  487. 

Not  la  this  sort  of  regulation  oonflned  to 
Induatrles  "affected  with  a  publle  interest" 
fa  the  technical  sense. 

Engel  T.  CHalley,  21B  U.  S.  128,  SS  L. 
ad.  123,  81  Bnp.  Ct.  Bep.  190;  Lindslej  t. 
KatuTal  Carbonic  Gas  Co.  220  U.  8.  01,  SS 
X..  ed.  360,  31  Bup.  Ct.  Bep.  337,  Ann.  Cm. 
M12C,  160;  Uugler  v.  Kansas,  123  U.  8. 
MS,  66S,  31  L.  ed.  SOB,  213,  8  Sup.  CL  Rep. 
ST3;  Noble  SUte  Bank  y.  Haskell,  21B  U. 
e.  104,  SS  L.  ed.  112,  32  L.B.A.(N.B.)  1062, 
tl  Bnp.  Ct.  Bep.  186,  Ann.  Cha.  191 2A, 
487;  Ohio  OU  Co.  y.  Indiana,  177  U.  B.  190. 
flOS,  210,  44  L.  ed.  729,  736,  739.  20  Sup. 
Ct  Bep.  ST6,  20  Hot.  Uln.  Bep.  4fl0. 
S8  Xi.  ed. 


Nor  ia  the  Uw  Tiotatlee  of  the  dnepfooMB 
eUnse  In  that,  being  general  in  its  terms, 
it  might  corer  any  pipe  linea  which  are  not 
public  marketa  for  oil. 

Purity  Extract  k  Tonic  Co.  t.  LTUeh,  226 
U.  8.  1B2.  201,  S7  L.  ed.  184,  187,  SS  Sup. 
Ct  Bep.  44;  Booth  t.  UUdoIb,  184  U.  B.  425, 
46  L.  ed.  623,  22  Snp.  Ct.  Bep.  425;  Com. 
T.  Gilbert,  160  Haia.  1S7,  22  LJLA.  4S9, 
3S  N.  E.  4S4i  Knoxvilla  Irm  Co,  t.  Harbl- 
■on,  183  U.  8.  IS,  46  L.  ed.  SS,  22  Bnp.  Ct 
Rep.  1;  Lemienx  t.  Toung,  211  U.  B.  4BB, 
S3  L.  ed.  29B.  29  Bup.  Ct  Bep.  174;  Powell 
T.  Pennsylvania,  127  U.  8.  678,  685,  32  L. 
ed.  2S3,  2G6,  8  Sup.  Ct  Bep.  992,  1257; 
BUughter-Houae  Caaea,  1«  Wall.  36,  21  L. 
ed.  394. 

As  to  the  prohibition  of  primte  operativn, 
thne  ts  not  a  taking. 

United  SUtes  ex  reL  Atty.  Oen.  t.  Dela- 
ware A  H.  Co.  213  U.  8.  366,  SS  L.  ed.  $36, 
20  Bup.  Ct.  Rep.  G2T;  Mngler  t.  Kanaaa, 
123  U.  8.  623,  eee,  31  L.  ed.  20S,  213,  8 
8ap.  Ct  Bep.  273;  Noble  BtaU  Bank  t. 
Haskell,  21B  U.  B.  104,  110,  GS  L.  ed.  112, 
lie,  32  L.B.A.(N.S.)  10S2,  31  Sup.  Ct  R^. 
136,  Ann.  Caa.  1B12A,  487;  Chicago,  B.  ft 
Q.  B.  Co.  V.  Illinois,  200  U.  B.  661,  SO  L. 
ed.  SaS,  26  Bup.  Ct  Bep.  341,  4  Ann.  Caa. 
1176;  LonUville  ft  N.  B.  Co.  v.  Hottler, 
219  U.  S.  4ST,  66  L.  ed.  2gT,  84  L.B.A.(Nil.) 
971,  31  Sup.  Ct  Bep.  266;  Slanghter-Eouse 
Cases,  IS  Wall  86,  21  L.  ed.  3B4;  Union 
Bridge  Co.  t.  United  Statea,  204  U.  S.  304, 
61  L.  ed.  528,  27  Snp.  Ct  Rep.  3S7. 

It  may  be  said  that  In  so  tar  aa  the  own- 
ers elect  to  operate  the  lines  under  the  con- 
dition, there  U  a  "taking"  In  the  subjection 
to  the  qusal  pAblle  use  ■•  oommon  oarrler. 
The  thing  so  taken  la,  however,  only  the 
compensated,  occasional  nas  of  the  pips  Une. 

Clark  T.  Nash,  IBS  U.  B.  361,  4B  L.  ed. 
10B5,  25  Bnp.  Ct  Bep.  S76,  4  Ann.  Cu. 
1171;  LoutsvUle  ft  N.  B.  Co.  t.  Central 
Stock  TardB  Co.  SIS  U.  B.  132,  68  L.  ed. 
441,  29  Bnp.  Ct  Rep.  24S;  Otis  Co.  t.  Lad- 
low  Mfg.  Co.  201  U.  8. 140,  SO  L.  ed.  69S,  26 
Sup.  Ct.  Rep.  36S. 

Ur.  Oharle*  W.  Needhaaa  argued  the 
canse  and  filed  a  brief  for  the  Interatate 
Cunmeree  Conmlssioa; 

Ccngicss  had  the  power,  to  declare  that 
thereafter  all  persms  or  oorporatlona  en- 
gaged in  the  traneport^on  id  oil  by  pipe 
llncfl  should  be  common  oarrlers,  for  the  pur- 
pose of  protecting  the  Interert  of  the  public 
In  a  business  affected  with  a  public  Interest 

Allnutt  T.  Inglls,  12  East  5SB,  11  Ba- 
Tised  Bep.  482;  Munn  t.  Ullnola,  B4  U.  S. 
IIS,  164,  24  L.  ed.  77,  B4;  Bndd  t.  New 
York,  143  U.  8.  617,  622,  86  L.  ed.  24T,  260, 
4  Inters.  Com.  Rep.  4S,  12  Sup.  Ct  Bep.' 
468;  Sinking  Fund  Cases,  W  U.  8.  TOO, 
^-~  I     14«t. 
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T47,  25  U  td.  496,  611;  Spring  Valley 
Watarworki  t.  Schottler,  110  U.  S.  347, 
304,  SB  L.  ed.  173,  17S,  4  Sup.  Ct.  Rep.  4B; 
Dow  T.  Beidelmui,  126  U.  S.  060,  OSS,  31 
L.  ed.  841,  842,  2  Inter*.  Con.  Kep.  50,  S 
Bnp.  Ct.  Hep.  1028;  SUte  «z  tbL  Atty. 
Gen.  T.  Colombui  OuHght  *  Coke  Co.  84 
Ohio  Bt.  6B2,  32  Am.  Rep.  380;  Rnggle*  v. 
People,  01  IlL  202;  Dktu  v.  BUte,  68  Alk. 
58,  44  Am.  Rep.  128;  Sftwyer  t.  Davu,  130 
Masa.  2SB,  49  Am.  Bep.  27;  State  ex  reL 
Webeter  t.  NebrasU  Teleph.  Co.  17  N^. 
126,  62  Am.  Rep.  404,  22  N.  W.  237; 
Hockett  V.  State,  106  Ind.  258,  66  Am.  Rep. 
201,  6  N.  E.  178;  Chesapeake  A  P.  Teleph. 
Co.  V.  Raltimore  A  0.  Teleg.  Co.  00  Md.  414, 
S9  Am.  Rep.  107,  7  Atl.  8C9;  State  ez  rd. 
Webricr  T.  Nebraika  Teleph.  Co,  17  Neb. 
120,  52  Am.  Rep.  404,  22  N.  W.  237 ;  Naah 
▼.  Page,  SO  K;.  539,  44  Am.  Rep.  49C; 
Inter-Ocean  Pub.  Co.  v.  AMOcUted  Presa, 
184  111.  438,  48  L.R.A.  608,  76  Am.  St.  Ref. 
184,  66  N.  E.  822;  New  York  A  C.  Grain  & 
Stock  Eich.  *.  Board  of  Trade,  127  111.  163, 
2  L.R.A.  411,  IS  N.  E.  855;  W.  W.  Cargill 
Co.  t.  MiniieHota,  180  V.  8.  462,  467,  408, 
45  L.  ed.  019,  626,  027,  2t  Sup.  Ct.  Rep.  423; 
Adair  t.  United  States,  2DS  U.  S.  161,  177,  62 
L.  ed.  430,  443,  28  Sup.  Ct.  Rep.  277, 
13  Ann.  Cas.  764;  United  State*  ez  rel. 
Attj.  Oai.  V.  Delaware  A  H.  Co.  213  U.  B. 
410,  411,  63  L.  ed.  B49,  860,  20  Sup.  Ct.  Rep. 
687. 

The  general  purpoie  and  aim  in  cDnatru- 
ing  a  eUtute  la  to  ascertain  ita  true  mean- 
ing and  ita  true  application  to  concrete 
caiea.  For  thle  purpoae  resort  ma;  be 
bad— 

1.  To  the  language  and  arrangement  of 
the  eUtuta. 

2.  The  intention  and  object  to  be  secured 
by  the  legislation. 

3.  Mfttters  and  clrcumetances  attending 
ita  pasaage. 

4.  Sense  In  which  it  was  underEteod  bj 
the  legislatora  and  contemporaries. 

6.  Ita  relation  to  the  law  into  which  it 
is  incorporated  as  an  amendment. 

0.  As  amended,  the  statute  must  be  con- 
sidered as  a  whole. 

30  Cyc.  pp.  1102,  1130,  1138. 

If,  after  considering  tiie  language  of  the 
entire  statute,  there  remains  a  doubt  as  to 
its  meaning,  the  eonrt  may  consider  extrin- 
sic matters,  such  as  the  cireumstancee  ex- 
isting at  the  time  of  ita  enactment. 

Standard  Oil  Co.  «.  United  States,  221 
U.  B.  1,  60,  66  L.  ed.  019,  041,  34  L.R.A. 
(N.B.)  8S4,  31  Sup.  Ct.  Bep.  602,  Ann.  Cas. 
191SD,  734. 

Conrta,  in  construing  a  statute,  ma;  with 
propriety  recur  to  the  history  of  the  times 
when  It  was  passed,  and  this  la  frequently 
necessary  In  order  to  ascertain  the  reaaon, 
14tS 


as  well  M  the  maming,  <rf  partiealar  prori. 
sions  in  it- 
United  States  T.  Union  P.  B.  Ca  91  U. 
S.  70,  23  L.  ed.  228. 

To  desUoy  a  monopoly  oreated  by  trans- 
portation methods  is  a  proper  object  ol 
legislation  under  the  commerce  clause. 

Pearsall  t.  Great  Northern  R.  Co.  101  U. 
S.  040,  876,  40  L.  ed.  83S,  848,  It  Sop.  Ct 
Rep.  706;  United  States  t.  E.  C.  Knight  Co. 
156  U.  8.  1,  39  L.  ed.  325,  16  Sup.  Ct.  Rep. 
249. 

Congress  baa  power  to  "regulate'  Inter- 
state and  foreign  commerce,  and  make  all 
laws  necessary  and  proper  to  carry  into 
effect  the  power  to  regulate. 

Gibbons  T.  Ogden,  0  Wheat.  1,  190,  6  L. 
ed.  23,  70;  Hoke  t.  United  States,  227  U. 
S.  308,  67  L.  ed.  623,  43  L.R.A.(N.S.)  900, 
33  Sup.  Ct  Rep.  281,  Ann.  Cas.  1913B,  005. 

The  power  to  regulate  include*  the  power 
to  prohibit  particular  interstate  and  for- 
eign commerce. 

United  States  ex  rel.  Wilson  t.  The  Wil- 
liam, 2  Am.  L.  J.  255,  Fed.  Cas.  No.  18,700; 
Gibbons  *.  Ogden,  9  Wheat.  1,  8  L.  ed.  23; 
New  York,  N.  H.  A  H.  R.  Co.  *.  Interstate 
Commerce  Commission,  200  U.  S.  361,  S92, 
60  L.  ed.  616,  621,  28  Sup.  Ct.  Rep.  272. 

If  the  Lodge  amendment  had  for  ita  pnr- 
poaa  the  destruction  of  a  monopoly  created 
by  tbe  transportation  of  oil  by  means  of 
pipe  lines  by  private  persons  or  corpora- 
tions, and  it  haa  that  effect  only,  the  de- 
struction of  the  monopoly  is  not  a  taking 
of  property  prohibited  by  the  6tb  Amoid- 
ment.  It  is  an  exercise  of  what  is  common- 
ly denominated  the  police  power,  and  any 
loas  must  fall  upon  the  owner. 

Northern  Transp.  Co.  t.  Chicago,  99  D. 
S.  035,  26  L.  ed.  336;  Lottery  Case  (OtaM- 
pion  T.  Ames)  IBS  U.  B.  321,  47  L.  cd- 
492,  23  Sup.  Ct.  Rep.  321;  New  Yoilc,  N. 
H.  A  H.  R.  Co.  T.  Interstate  Commerce  Coss- 
mission,  200  U.  S.  301,  392,  60  I.  ed.  61S, 
621,  26  Sup.  Ct.  Rep.  272;  Union  Bridge 
Co.  «.  United  Btates.  204  U.  8.  384.  61  L. 
ed.  623,  27  Sup.  Ct.  Rep.  387 ;  Southern  B. 
Co.  T.  United  States,  222  U.  8.  M,  M  L.  ad. 
74,  32  Sup.  Ct.  Rep.  2,  3  N.  C.  C.  A.  8tt: 
United  States  ex  reL  Atty.  Gen.  t.  Dela- 
ware A  H.  Co.  213  U.  S.  368,  41S,  4Ht,  61 
L.  ed.  836,  861,  858,  29  Sup.  Ct.  Rep.  BST. 

Mr.  John  O.  Mtlbnm  argued  the  caote, 
and,  witb  Mesars.  Frank  L.  Ct^wtord  and 
Walter  F.  Taylor,  filed  a  brief  for  appelle* 
in  No.  481 : 

The  interstate  commerce  act  prorided  a 
code  of  rules  for  the  regulation  of  commoa- 
carrier  transportation  in  the  interest  d 
shipi'ers  and  of  the  public. 

Interstate  Commerce  Commission  r.  Bal- 
timore A  O.  R.  Co.  146  U.  B.  203.  270,  M 
as«  U.  S. 
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L.  «d.  flSe,  703,  4  iDtera.  Com.  Rep.  B£,  1£ 
Sup.  Ct.  Rep.  844;  Intentate  CommeTce 
Cmumlasion  t.  HBrrimBo,  211  U.  S.  407,  418, 
U  L.  ed.  253,  202,  2B  Sup.  Ot.  Bep.  IIB. 

That  U  verj  different  from  the  compul- 
•0T7  conTenion  into  eoDunon  eairlen  ot 
perwiu  and  corporations  who  are  not  eom- 
DUU  carriers  in  anj  lenae,  in  order  to  bring 
tbem  within  the  operation  of  the  act,  there- 
hj  fordug  them  into  a  business  in  which 
they  liad  never  been  engaged,  and  depriving 
tbem  of  the  exclusive  beneflcial  use  of  their 
property.  Onlf  language  susceptible  of  no 
other  cdnstruetion  can  be  sufficimt  to  give 
the  act  aueh  an  abnormal  and  unprecedented 
operation,  even  if  it  could  be  legally  done. 

Omaha  &  C.  B.  Btreet  R.  Co.  v.  Interstate 
Commerce  CommiHsioo,  230  U.  S.  324,  33B, 
67  L.  ed.  ISOl,  150S,  46  L.RJl.(N.S.)  3SS, 
U  Sup.  Ct.  Sep.  S90. 

Effect  must  be  given  to  the  intention  of 
the  legislature  as  manifested  by  the  words 
of  the  statute.  Interpreted  according  to  their 
natural  signiScation  (McBroom  t.  Scottish 
Hortg.  t  I^^aud  Invest.  Co.  163  U.  B.  31S, 
323,  38  L.  ed.  729,  731,  H  Sup.  Ct.  Rep. 
SSE),  and  the  subject-master  to  which  the 
•tatate  relates  {Washington  Market  Co.  t. 
Hoffman,  101  U.  S.  112,  110,  26  L.  ed.  782, 
7U).  All  general  terms  in  statutes  should 
be  limited  in  their  application  so  as  not  to 
lead  to  injustice,  oppression,  or  any  uncon- 
■tltntlonal  operation,  if  that  be  possible 
(Carlisle  v.  United  States,  Id  Wall.  163, 
Kl  L.  ed.  42S),  and  so  even  to  avoid  grave 
eooatitutional  doubts  or  objections  (Harri- 
man  v.  Interstate  Commerce  Commission, 
211  U.  S.  407,  422,  G3  L.  ed.  263,  264,  20 
Sup.  Ct.  Rep.  116; •United  SUtes  ex  rel. 
Atty.  Oen.  v.  Delaware  *  B.  Co.  213  U.  8. 
Seo,  408,  6S  L.  ed.  83fl,  84S,  »  Sup.  Ct. 
Bcp.  627). 

Debates  in  Congress  are  not  appropriate 
■ouTces  of  information  from  which  to  dis- 
cover the  meaning  of  the  language  of  a  stat- 
ute passed  by  that  body. 

United  SUtes  v.  Trani-Missonri  Freight 
Aaao.  ISO  U.  B.  290,  318,  41  L.  ed.  1007, 
1019,  17  Sup.  Ct.  It«p.  S40;  Omaha  k  0.  B. 
Street  R.  Co.  v.  Interstate  Commerce  Com- 
mission, S30  U.  S.  324,  333,  67  L.  ed.  1501, 
1605,  40  L.R.A.(N.fi.)  386,  33  Snp.  Ct  Rep. 
890. 

Hit  decision  of  this  court  In  the  very  re- 
ecBt  case  of  Omaha  t  C.  B.  Streot  R.  Co.  v. 
Interstate  Commerce  Commissim,  230  U. 
8.  324,  67  L.  ed.  1601,  4Q  L.H.A.(N.S.)  386, 
33  Sup.  Ct.  Rep.  800,  seems  to  be  a  direct 
authority  for  the  appellee. 

To  mi^  the  owners  of  private  pipe  lines 
common  carriers  as  to  those  lines  is  to  sub- 
ject private  property  to  a  pdblic  use,  and 
U  a  "taking"  of  property  within  the  mean- 
lug  of  the  6th  Amendment. 
ft*  L.  Ml. 


Forster  v.  Soott,  13S  N.  7.  677. 18  1-H.*, 
643,  32  N.  E.  070;  Loulsrille  Je  N.  R.  Co. 
T.  Central  Stock  Yards  Co.  212  U.  B.  132, 
fiS  L.  ed.  441,  29  Sup.  Ct.  Sep.  240;  Wash- 
ington ex  reL  Oregon  R..ft  Nav.  Co.  v.  Fair- 
child,  224  U.  6.  610,  623,  SO  L.  ed.  803,  808, 
32  Sup.  Ct  Bep.  636;  Missouri  P.  R.  Co.  t. 
Nebraska,  217  U.  S.  IflS,  205,  G4  L.  ed.  727, 
730,  30  Snp.  Ct  Bep.  4S1,  18  Ann.  Can. 
989;  Pumpelly  v.  Qreen  Bay  A  M.  Canal 
Co.  13  Wall.  108,  180,  20  L.  ed.  667,  601; 
United  States  v.  Lynah,  188  U.  8.  446,  47 
L.  ed.  639,  23  Sup.  Ct.  Rep.  340. 

Since  the  act,,  as  thus  construed,  takes 
private  proper^  without  providing  for  due 
compensation,   it  violates  the  5tb    .Amend- 

Weema  B.  B.  Co.  v.  People's  6.  B.  Co.  214 
U.  B.  346,  365,  63  L.  ed.  1024,  1028,  20  Sup. 
Ct.  Rep.  001,  16  Ann.  Caa.  1222;  Louisville 
A  n;  R.  Co.  V.  West  Coast  Naval  Store*  Co. 
198  U.  B.  483,  49  L.  ed.  1136,  26  Snp.  Ct. 
Bep.  746. 

The  power  of  Congress  to  regulate  Inter- 
state eommeree,  tike  all  other  powers  dele- 
gated to  that  b<>dr,  is  subject  to  the  UmiU- 
tlon  imposed  by  ilie  6th  Amendmoit  of  the 
Constitution. 

Monongahela  Nav.  Co.  v.  United  Btates, 
148  U.  S.  312,  37  L.  ed.  403, 13  Sup.  Ct  Rep. 
022 ;  Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed. 
23;  Chicago,  B.  A  Q.  R.  Ca  t.  niinois,  200 
U.  S.  601,  60  L.  ed.  600,  20  Bup.  Ct.  Rep. 
341,  4  Ann.  Cas.  1176;  Adair  v.  United 
BUtes,  208  U.  S.  101,  62  L.  ed.  430.  28  Bnp. 
Ct.  Rep.  277,  13  Ann.  Csa.  7S4. 

.The  contention  of  the  United  States  that 
just  compensation  Is  provided  is  untenable. 
The  rates  to  be  paid  for  transportation  are 
not  the  compensation  Intended  by  the  6th 
Amendment. 

Monongahela  Nav.  Co.  v.  United  SUtes, 
148  U.  8.  312,  33B,  37  L.  ed.  403,  471,  13 
Sup.  Ct.  Rep.  622;  Lewis,  Em.  Dom.  3d  ed. 
I  684. 

There  Is  nothing  inherent  in  the  nature 
or  operation  of  private  pipe  lines  whicli 
causes  a  tenden<7  to  monopoly. 

Standard  Oil  Co.  v.  United  SUtea,  221 
U.  S.  61,  61,  70,  66  L.  ed.  041,  046,  661,  34 
L.B.A.(N.6.)  834,  31  Sup.  Ct  Bep.  602, 
Ann.  Cas.  1912D,  734,  173  Fed.  177;  United 
BUtes  V.  Reading  Co.  183  Fed.  427. 

It  follows,  therefore,  that  the  act,  even 
regarded  as  an  act  prohibiting  the  operation 
of  pipe  lines,  save  as  common  carrier,  can- 
not be  susUined  as  an  appropriate  means 
to  prevent  monopoly,  because  there  is  no 
real  and  subiUntial  relatiob  between  what 
the  act  ordains  and  moin>poly. 

MinnesoU  v.  Barber,  130  U.  8.  320,  34 
L.  ed.  468,  3  Inters.  Com.  Rep.  186,  10  Sup. 
Ct.  Rep.  802:  ChlcHgo,  B.  A  Q.  B.  Co.  v. 
Illinois,  200  U.  8.  601,  693,  60  L.  ed.  S9B. 
t4«S 
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0OO,H  Sup.  Ct.  R«p.  341,  4  Ann.  Cu.  1176; 
Adkir  T.  United  States,  208  U.  S.  1«I,  ITS, 
180,  S£  L.  ed.  430,  444,  446,  88  Sup.  Ct 
Rep.  ST7,  13  Ann.  Cu.  704;  Lftwton  t. 
Steele,  162  U.  8.  13S,  137,  88  L.  ed.  386, 
388,  14  Snp.  Ct.  Rep.  400;  Lochner  v.  New 
York,  198  U.  S.  4fi,  67,  4S  L.  ed.  937,  941, 
2S  Sup.  Ct.  Rep.  539,  8  Ann.  Cu.  1133. 

The  right  to  cwry  goods  from  one  state 
to  another  ia  not  a  Iranchise  to  be  granted 
or  withheld  by  Congreu  at  ita  pleasure.  It 
is  an  inherent  right  of  the  eitisen  that 
springs  from  the  nature  and  neceaaitiea  of 
social  order. 

Gibbons  v.  Ogden,  9  Wheat.  1,  211,  6  L. 
cd.  23,  73;  Employers'  Liability  Cases 
(Howard  v.  Illinois  C.  R.  Co.)  207  U.  S. 
4«3,  52  L.  ed.  2BT,  £8  Sup.  Ct.  Rep.  141. 

The  act  cannot  be  sustained  as  contended 
on  behalf  of  the  Interstate  Commerce  Com- 
mission, by  resorting  to  the  doctrine  of  the 
elevator  and  stockyard  oases,  I>ecause,  as 
applied  to  private  pipe  lines,  the  act  does 
not  regulate  a  business  affected  with  a  pub- 
lic interest  in  the  sense  of  tboae  cases. 

Uunn  V.  Illinois,  04  U.  S.  113,  126,  24 
I,,  ed.  77,  84;  People  v.  Bndd,  117  S.  Y.  1, 
6  L.R.A.  569,  IS  Am.  St.  Rep.  4flO,  22  N. 
E.  070,  143  U.  B.  617,  30  L.  ed.  247,  4  Inters. 
Com.  Rep.  46,  12  Sup.  Ct.  Rep.  488;  Brass 
«.  North  Dakota,  1S3  V.  S.  391,  38  L.  ed. 
767,  4  Inters.  Com.  Rep.  070,  14  Sup.  Ct. 
Rep.  807;  Cotting  v.  Kansu  City  Stock 
Yards  Co.  (Cotting  t.  Oodard)  183  U.  S. 
79,' 48  L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Rat- 
cliff  *.  Wichita  Union  Stock-Yards  Co.  74 
Kan.  1,  0  L.R.A.(NJS.)  .834,  118  Am.  St. 
Rep.  298.  86  Pae.  160,  ID  Ann.  Css.  1016; 
W.  W.  Cargill  Co.  v.  Minnesota,  180  V.  S. 
462,  46  L.  ed.  61S,  21  Sup.  Ct  Rep.  423. 

Neither  the  utilization  by  a  pipe  line  com- 
pany of  the  right  of  nay  of  a  common-car' 
rier  railroad  for  the  laying  of  a  pipe  line, 
nor  the  croBaing  under  a  public  highway 
by  such  pipe  line,  impresBCB  upon  the  pipe 
line  or  its  owner  the  nature  or  the  obliga- 
tion of  a  common  carrier. 

Bsrcky  v.  Howell,  0  Pet  498,  613,  8  L. 
ed.  477,  483;  Callen  *.  Columbus  Electric 
Light  Co.  60  Ohio  St  100,  58  L.RA.  782,  04 
N.  E.  141;  Daily  t.  State,  51  Ohio  St  348, 
84  L.R.A.  724,  40  Am.  St.  Rep.  678,  37  N. 
E.  710;  Hnffman  t.  State,  21  lad.  App.  449, 
69  Am.  St.  Rep.  388,  52  N.  E.  713;  Old 
Town  T.  Dooley,  81  HI.  257;  Postal  Teleg. 
Cable  Co.  t.  Eaton.  170  III  613,  39  L.BA. 
722,  82  Am.  St  Rep.  390,  49  N.  E.  366; 
Winter  t.  Peterson,  24  N.  J.  L.  124,  61  Am. 
Dae.  678;  Pemberton  t.  Dooley,  4S  Mo.  App. 
178;  Paul  v.  Carver,  24  Pa.  210,  04  Am. 
Dee.  049;  Angell,  Highways,  2d  «d.  p.  380. 

The  law  of  common  carriers  hu  always 
aanmed,  aa  a  nacaasary  alement,  that  Ue 
1404 


carrier  voluntarily  undertakes,  and  Mb 
himself  out,  to  carry  for  othera. 

United  Statu  Eip.  Co.  v.  ft«*fc»— ,  tt 
Ohio  St  lEO;  Sanuns  v.  Stewart,  2fl  <ttis^ 
70,  66  Am.  Dec  446;  Uoon,  Cht.  p.  U; 
United  States  v.  Sioux  City  Stoc^  Yarb 
Co.  182  Fed.  560. 

Mr.  John  G.  Hllbnm  also  argued  thi 
cause,  and,  witb  Messrs.  Chester  0.  Bwidi 
and  M.  F.  Elliott  filed  a  brief  tor  appellee 
in  No.  482: 

Prior  to  the  transfer  to  the  Standard  Oil 
Company  of  New  Jersey  of  the  pipe  lina 
now  owned  by  it,  their  use  by  the  Nations] 
Transit  Company  and  New  York  Transit 
Company  did  not  constitute  them  cranmca- 
carrier  lines.  Rut,  even  bad  they  fa«i 
common-carrier  lines,  they  would  have  beta 
released  from  the  obligations  of  common  ea^ 
riers  upon  their  transfer  to  appellee  in  19W. 

Oman  v.  Bed  ford -Bowling  Green  Stone  Co. 
07  C.  C.  A.  100.  134  Fed.  84. 

Even  where  a  fee  simple  in  land  is  takes 
bj  condemnation,  there  is  no  reverstoo  to 
the  foriQcr  ovvnera  when  the  particnlar  sse 
for  which  the  land  was  taken  ceasea,  and 
the  property  may  be  disposed  of  for  private 
purposes. 

Rexford  v.  Knight,  11  N.  Y.  314;  Wya» 
ing  Coal  &  Transp.  Co.  v.  Price,  81  Pa.  17S; 
Currie  v.  New  York  Transit  Co.  00  H.  J. 
Eq.  313,  105  Am.  St.  Rep.  047,  68  Atl.  308. 

Neither  the  utiliiation  by  a  pipe  line  ttm- 
pany  of  the  right  of  way  of  a  common-ear- 
Her  railroad  for  the  laying  of  a  pipe  Uask 
nor  the  crossing  nnd«^r  a  public  highway  by 
such  pipe  line,  impresses  upon  the  pipe  line 
or  its  owner  the  nature  or  the  obligatioas 
of  a  common  carrier. 

Currie  v.  New  York  Transit  Co.  supra; 
BarcUy  v.  Howell,  0  Pet.  498,  513,  8  L.  ed. 
477,  483;  Starr  v.  Camden  &  A.  R.  Co.  14 
N.  J.  L.  5B2;  Winter  v.  Peterson,  24  N.  J. 
L.  624,  61  Am.  Dec  878;  Wright  v.  Carter, 
27  N.  J.  L.  70;  Huffman  v.  State.  21  In*. 
App.  449.  88  Am.  St.  Rep.  308,  62  N.  I. 
713;  Pemberton  v.  Dooley,  4S  Mo.  App.  171, 
Angell,  Highways,  td  ed.  p.  366;  Stale  V. 
Laverack,  34  N.  J.  L.  203;  Weller  v.  He- 
Cormick,  52  N.  J.  L.  472,  8  L.RA.  798,  II 
Atl.  1101;  State,  Roebling,  Prowcutrix.  v. 
Trenton  Pass.  R.  Co.  68  N.  J.  L.  070,  tl 
L.R.A.  120,  34  Atl.  1090;  Bloomfield  t  ft 
Natural  Gullght  Co.  v.  Calkins,  02  N.  T. 
380;  27  Am.  ft  Eng.  Enc.  Law,  24  ed.  ISO; 
Thomu  V.  Ford,  03  Md.  348,  S2  Am.  Be^ 
513;  Chesapeake  ft  P.  Teleph.  Co.  t.  Mae- 
keniie,  74  Hd.  36,  28  Am.  St  Rep.  219,  C 
Atl.  690. 

Railroad  companies  are  eompanies  orgsa- 
ised  for  the  purpose  of  ooiutmeting,  mala- 
taining,  and  opsratiog  rallroada.  Thay  an 
given  oertain  franchiaaa  and  privilsgM  («r 
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paibUe  pnrpota,   In  rctnrD   for  which  tlic  gation  other  than  the  utaal  onuidtfktiati 

•Ute   retBins    •    right    of    fluperrlsion    uid  for  the  graat.     To  oonatruet  out  of   sndi 

eontrol   io   ezceM   of   th«t   exercited   orei  »  gnmt  an  obligation  to  the  public  nidi 

pnralf  private  eorporatioDB.     In  the  Tor;  ai  flows  from  the  aceeptanse  of  a  francfaUe 

grant  of  the  franchiae  there  ii,  in  effect,  an  to  build,  maintain,  and  operate  a  railroad 

Implied  condition  that  it  ehall  be  held  aa  ia  without  any  warrant  in  reaaon  or  prln- 

ft  yoblle   or   quaal   truat    (1   Elliott,    Rail-  ciple. 
roads,  I  1).     Franchiiea  of  a  railroad  cor- 
poration are  rlghte  or  privileges  which  are 

eaaential  to  the  operations  of  the  Gorpora-  i  ..    n    oin  11.^13      •.  >  .  <               n 

wwnld  be  of  little  value,  such  u  the  Iren-  "^""^    ^\,       .         .     ,            ^     ,  .t 

ehiu  to  rm,  e.re,  to  t J.,  toll.,  to  .ppreprt-  .  ™'   'W"""  ,"  „°*   <"  "J"!  °'  "' 

.to  ..rth  .,.d  gr™l  for  the  W  of  lU  rid,  "■"P"'**'"  «'  -I  U"™*'  •"  P'l-  "»». 

or  ..t«-  for  Ito  «*.«*  ..d  the  lUte  (Mor'  '"«'«'^    ".'''S";';    fr?^'"'.  "''    '' 

SU  ..  LouWu»r83  O.  S.  217,  221,  2J  L.  Ihi.lor.  oot  mbjeot  to  the  Ijlentot.  eoo- 

lie  eo.,id,r.lloo  lor  ;  fr.oohl«,  U  "tl.  ''",?'    !»  ""'  "  f^""  e"""""™  «r 

Implied  ondettiikhv  to  p«1o™  eorpor.t.  ■""'■'"'■o^litj    of    IL^    »jt   «   .pplled 

dUIe.  h«>.lleW  to  the  Jnblle,  or  It  ro.y  *?,  f""'""'"',"  "'«*•  ''f  "»"  """P"'* 

be  u  e.pr.«  egreemont  to  do  or  .ot  to  do  '"iS'T  tfi   ,~,  T.^   ,„  „ 

.de.l8..ted  «t  (1  BUioU,  E.llro«i»  i  63).  .  "£  ,,*,^-  j    ?;„    ,,   |S^^„ 

Therrfore,  .  -Ilroed  eorpor.tlo,  oi.,  oot,  fi  *"'■   "  hxfh    R '  rl   .   LbS'^ 

:?";r."r",sr'or'"r£.."";s  -^  ^^^"  in,"-^^-?^:^^^^^. 

whld,lt™oh„t.red(li:illott,IlElio.d.,  .'ni.    "OMlng    nod.r    .    blBbw.j    b,    . 

1701.    Ii.uo.ptlosthegr.otolrlKht.u.d  Pip«l™  doe.  not  mpro.  upo.  th.t  pipe 

In.Jbl«.  from  the  .Ule,.r^lr«.deorpo,..  J™*'  "'""  "  »"«"'™  •<  >  ■»"«» 

tioD  impUedlj  assumed  the  dutf  of  a  common 

carrier.    From  the  fact  that  the  eompanj  is 

anthorized  to  build,  Dulntain,  and  operate 

a  commercial  railroad  maj  be  inferred  it* 

dntiee,  rights,  and  obligations  aa  a  common 

carrier  of  goods  and  passengers   (4  Elliott,  Mr.  W.  S.  FltaiiatTtek  argued  the  eauae. 

Railroads,  S  13B2),  or  the7  may  be  expressly  and,    with   Messrs.  J.   B.    F.   Gates,   L.   W, 

imposed.  Kepliilger,  and  C.  W.  Trickett,  Bled  a  brief 

Kone  of  these  propositions  applies  to  a  for  appellee  in  No.  SOS: 

reflning  company  which,  as  an  incident  to  So  radical  an  innoTation  upon  the  emn- 

its    reflning    buslneas,    transports    ita    own  raon  law,  and  mo  grave  an  interference  with 

oil  through  its  own  pipes.     No  franchise  is  the  natural  rights  of  man  to  refuse  to  go 

conferred  upon  It  to  locate   Its  line  mi  in-  into    a    business    against    his    will,    aa    Is 

vtlvtn;  to  appropriate  land  tor  It;   or  to  contended    for   by   the   government,   ou^t 

take  tolls.    The  duties,  rights,  and  obllga-  not  to  depend  npon  tlie  preaenee  or  abaence 

tioBS  of  a  common  carrier  are  not  imposed  of  a  comma. 

upon  it,  and  there  Is  no  acceptance  of  a  Re  Irwine,  1  Clark   (Pa.)   8&,  Fed.  Cas. 

franchise  from  which  they  may  be  Inferred.  No.   7,086;    Ewing  v.    Burnet,    11    Pet.   M, 

It  la  not  arguable  that  such  consequenoea  9  L.  ed.  030;  United  States  v.  Toorheea,  9 

flow  from  the  grant  of  an  easement  to  main-  Fed.    143;    Cuahlng    v.    Worriok,    9    Qray, 

tain  ita  pipe  under  the  surface  of  the  lands  382. 

of   a   railrosd  company  which   in   no  way  That  "It  would  have  be^  easy  to  say  ao" 

interfere*  with  their  use  for  the  purpoaea  la  a  principle  that  haa  often  been  applied 

or    franchise*    of    the    railroad    company,  against    a    conitruetion    not    directly    and 

There  is  no  logical  counection  between  sudi  positively   ezpreaaed. 

an   easement   and   the   rights,   duties,   and  Tillson  v.  United  State*,  100  U.  S.  46, 

obligations  of  a  common  carrier  as  there  is  ES  L.   ed.  643;    Baltimore  Jt  P,   R.   Co.  v. 

between  such  rights,  duties,  and  obligations,  Grant,  9B  U.  S.  403,  2S  L.  ed.  US;  Untoi 

and  the  acceptance  of  a  franchise  to  build,  Nat.  Bank  v.  Matthews,  98  U.  S.  827,  SS  U 

mainUIu,  and  operate  a  railroad.     In  the  ed.  IBS;  Harrington  v.  Herrlck,  U  C.  C.  A. 

OM  case,  tLere  is  an  acceptance  trf  a  prM-  231,  2B  U.  8.  App.  103,  ft4  Fed.  471;  Austin 

lege  conferred  by  the  sUte  which  neeessari-  v.  UnlUd  States,  1S6  U.  S.  417,  SO  L.  ed. 

ly  Involve*  a  reciprocal  obligation.    In  the  206,  16  Bnp.  Ct  Rap.  187;  Syan  V.  Carter, 

othtT,  there  I*  a  mere  grant  of  a  property  9S   U.  8.  88,  BS  L.  ad.  800;   Tompkins  v. 

right  intw  partM  which  Involvea  do  obU-  Little  Hook  *  Vl.  ■,  K.  Ob,  lU  U.  8.  127, 

"'"•«•  LM,.,,h;,GOO^^Ic»*" 
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31  L.  ad.  «M,  8  Bup.  Ct  R«p.  lOi;  United 
BUUm  V.  Bjder,  110  U.  S.  TSS,  28  L.  ed. 
311,  4  Snp.  Ct  Rep.  198;  The  Cherokee 
TobMcw  Co.  (Boudlnot  t.  United  BUtei) 
11  WaU.  620,  20  I*  ed.  289;  Leavenworth, 
L.  ft  O.  a.  Co.  T.  United  Statai,  92  U.  S. 
744,  23  L.  ed.  633;  Jamei  t.  Milwaukee,  IS 
Wall.  161,  21  I~  ed.  £67 ;  United  States  v. 
Anderaon,  9  Wall.  66,  IB  L.  ed.  617; 
Lawrence  *.  Allen,  7  How.  794,  12  L.  ed. 
91B;  United  States  t.  Fisher,  8  Cranch, 
368,  2  U  ed.  304i  United  States  t.  Arre- 
dondo,  6  Pet.  6»1,  8  L.  ed.  S47i  Brown  t. 
Barry,  3  Dall.  36S,  1  L.  ed.  638;  Northern 
P.  R.  Co.  ?.  Whalen,  149  U.  8.  167,  37 
h.  ed.  680,  13  Bup.  Ct.  Rep.  622;  Van 
Home  T.  Dorranee,  2  DalL  304,  1  L.  ed.  3S1, 
Fed.  Cas.  No.  16,367;  United  States  u 
rel.  Att7.  Gen.  t.  Delaware  t  H.  Co.  213 
U.  S.  360,  63  L.  ed.  836,  2S  Bup.  Ct.  Rep. 
627. 

The  jodgment  of  the  coart  eannot  in 
any  degree  be  influenced  by  the  conatruetion 
placed  upon  it  bj  individual  membera  of 
Congress  in  the  debate  which  took  place  on 
its  passage,  nor  by  the  motive  or  reasons 
assigned  by  them  for  supporting  or  oppos- 
ing amendments  that  were  offered.  The 
law  aa  it  passed  is  the  will  of  a  majority 
of  both  houses,  and  the  only  mode  in  which 
that  will  ia  spoken  is  in  the  act  itself. 

Aldridge  t.  Williama,  3  How.  23,  II  L. 
ed.  476;  Mitchell  t.  Great  Works  Mill,  t 
Mfg.  Co.  2  Story.  648,  Fed.  Cas.  No.  9,602; 
Soon  Hing  «.  Crowley,  113  U.  B.  710,  28 
L.  ed.  1147,  5  Sup.  Ct.  Rep.  730. 

The  oil,  the  monopoly  of  which  it  claimed 
the  act  was  intended  to  prerent,  certainly 
doe*  not  commence  its  final  movement  for 
transportation  until  after  it  become*  the 
property  of  the  only  person  who  can  deter- 
mine whether  it  shall  be  transported  or  not. 

Coe  T.  Rrrol,  116  U.  B.  B24,  29  L.  ed.  717, 
6  Bup.  Ct.  Rep.  47S. 

Congress  is  not  the  exclusive  judge  aa  to 
the  means  for  the  prevention  of  monopoly. 

Missouri  P.  R.  Co.  r.  Nebraska.  217  U. 
S.  196,  64  L.  ed.  727,  30  Sup.  Ct  Bep. 
461,  18  Ann.  Cas.  989;  State  v.  Hann,  61 
Kan.  164,  47  L.R.A.  369,  69  Pac.  340; 
Cotting  V.  Kansas  City  Stock  Yarda  Co. 
(Cotting  T.  Oodard)  183  U.  S.  79,  46 
L.  ed.  92,  22  Bup.  Ct  Rep.  30;  Chicago,  B. 
k  Q.  R.  Co.  V.  Chicago.  166  U.  B.  836,  41 
L.  ed.  979,  17  Sup.  Ct.  Rep.  681;  Bradshaw 
V.  Rodgers,  SO  Johns.  106 ;  Harness  v. 
Chesapeake  A  0.  Canal  Co.  1  Md.  Ch.  246 ; 
Cairo  ft  F.  B.  Co.  v.  Tamer,  31  Ark.  494, 
26  Am.  Bep.  6M;  Doe  ex  dem.  Carr  v. 
Georgia  R.  ft  Bkg.  Co.  1  Oa.  624;  Lough- 
hridga  V.  Harria,  42  Ga.  501;  Binnlckson 
T.  Johnaon,  17  N.  J.  L.  129,  34  Am.  De«. 
184. 


I  capital  which  ia  required  in  Ita  own  bnii- 
nes*  in  order  to  enahlc  It  to  engage  in  tkt 
service  of  the  general  public  would  be  a 
taking  of  property  within  the  meaning  of 
the  eth  Amendment 

Missouri  P.  B.  Co.  v.  Nebraska.  21T  U. 
8.  186,  H  L.  ed.  727,  30  Sup.  Ct  Bep. 
461,  18  Ann.  Cas.  989. 

That  the  act  as  construed  would  be  ia- 
valid  because  of  ita  failure  to  malcc  the 
obligation  of  the  pipe  line  owner  to  trans' 
port  oil  for  the  public  dependent  upon  tin 
necessitiea  of  the  pipe  line  own^  as  to  the 
transportation  of  Its  own  oil,  and  the  in- 
ability of  the  Commiaalon  to  supply  such 
omlssiona  in  the  act,  ia  elearlj  ahown  by 
the  decision  in  Louisrille  ft  N.  R.  Co.  v. 
Central  Stock  Yards  Co.  212  U.  6.  ISt, 
63  L.  ed.  441,  29  Sup.  Ct  Rep.  S46. 

Any  actual  and  material  Interferenee 
with  private  property  rights  is  s  "taking" 
of  property  within  the  meaning  of  th> 
provision  in  the  Constitution  referring  to 
tlie  taking  of  private  proper^  for  pabUe 
purposes  without  just  compensation. 

Portage  County  v.  Oatea,  83  Ohio  8t  IS, 
93  N.  B.  260. 

"ne  contention  that  the  temporary  dep- 
rivation of  the  use  of  the  pipe  lines  bj 
the  pipe  line  owner  during  the  time  hii 
lines  are  being  used  for  the  tr*naportatlaa 
of  the  oil  of  the  pnhlio  ia  not  »  taking  of 
property  is  based  upon  a  radical  miseoa- 
ception  of  the  meaning  of  the  word  "prop- 
erty." The  right  to  use  property  Is  prop- 
Lewis,  Em.  Dom.  |  62;  Chicago  ft  W.  L 
R.  Co.  V.  Englcwood  Connecting  R.  Co.  IM 
III.  376,  60  Am.  Rep.  173,  4  N.  E.  246. 

There  will  be  here  aomething  more  thai 
an  interference  with  the  uae  of  the  pn^erty 
by  the  pipe  line  owner.  During  the  tint 
the  line  is  being  used  by  the  public,  thoe 
would  be  an  actual  physical  dispoaaessiea 
of  the  owner,  and  an  absolute  depiivatlca 
of  his  exclusive  use. 

Oki  Colony  ft  F.  R.  Co.  T.  Plymootk 
County,  14  Gray,  161;  Lewis,  Em.  Dosl 
II  66,  67,  60,  6L 

To  the  precise  extent  that  the  appelkc^ 
property  is  appropriated  to  the  use  rf 
others  against  ita  will,  there  would  be  a 
Uking  within  the  meaning  of  the  9th 
Amendment 

Fumpelly  v.  Green  Bay  ft  H.  Cans!  Ce. 
13  Wall.  160,  20  L.  ed.  6S7;  United  States 
V.  I^nah,  188  U.  B.  449,  47  L.  ed.  639,  tl 
Bup.  Ct.  Rep.  349. 

Even  if  the  petitioner  had  been  agaged 
In  transporting  for  the  publie  at  the  tims 
of  the  making  of  the  amendment  it  conU 
have  withdrawn  itself  from  tike  operatiM 
of  the  act  by  using  its  lines  exclusively 
for  the  trRnapart«ti<m  of  Urn  own  oU. 
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MiiDii  1.  IIUdou,  M  D.  8.  lia,  24  L.  ed. 
7Ti  Cotting  T.  Kadiu  City  Stock  Yudi 
Co.  (Cotting  T.  Oodard)  183  U.  B.  8G, 
4C  L.  cd.  90,  Z2  Sup.  Ct.  Bep.  30;  Wceau 
S.'  B.  Co.  T.  People'!  S.  B.  Co.  814  U.  8. 

340,  S3  L.  cd.  1024,  20  Bap.  Ct.  Rep.  881, 
1*  Ann.  Caa.  12E2. 

The  right  of  private  aon tract  i*  propertj 
which  cannot  be  taken  without  compenU' 

Lochner  t.  New  York,  19a  U.  S.  4E,  49 
I^  ed.  937,  2B  Sup.  Ct.  Kep.  SSS,  3  Ann. 
Caa.  1133;  Uathews  t.  People,  202  111. 
380,  S3  L.R.A.  73,  06  Am.  Bt.  Bep.  241,  S7 
N.  E.  28  i  Bute  *.  Julow,  129  Mo.  163, 
20  L.B.A.  £67,  GO  Jim.  St.  Rep.  443,  SI  B. 
W.  781;  Earbiion  t.  KnoiTille  Iron  Co. 
103  Tenn.  421,  GB  L.R.A.  31B,  70  Am.  8t. 
Rep.  082,  G3  S.  W.  965. 

Propertj  cannot  be  taken  under  the 
poliee  power  without  compensatian. 

Chicago,  B.  k  Q.  B.  Co.  t.  Illinois,  ZOO 
n.  8.  601,  00  L.  ed.  606,  28  Sup.  Ct.  Bep. 

341,  4  Ana.  Caa.  1176;  Miuouri  P.  R.  Co. 
T.  Nebraska,  217  U.  S.  196,  64  L.  ed.  727, 
30  Sup.  Ct  Bep.  481,  IB  Ann.  Caa.  989. 

Hr.  Albert  L.  WtlBon  argued  the  cause 
and  Sled  a  brief  for  appellee  in  No.  507 : 

Of  two  conatruetiona  cquallj  warranted 
bj  the  language  of  an  amendment,  that  is 
to  be  preferred  which  beat  harmouizea  with 
the  general  tenor  and  spirit  of  the  act 
amended. 

Oriffln's  Case,  Chase,  Dec.  364,  Fed.  Caa. 
Ko.  5,816;  Van  Biper  v.  Essex  Pnblie  Road 
Board,  38  N.  J.  L.  23. 

The  principal  objects  of  the  interstate 
commerce  act  were  to  secure  just  and  re«- 
sonable  charges  for  transportation ;  to 
prohibit  unjust  discriminations  in  the  ren- 
dition of  like  serTiccs  under  ilmilar  cir- 
cumstances and  conditions;  to  prerent  un- 
due or  reawinable  preferences  to  persons, 
corporations,  or  localities;  to  inhibit  great- 
er compensation  for  a  shorter  than  for  a 
longer  distance  over  the  same  line;  and  to 
abolish  combinations  for  the  pooling  of 
freight. 

Interstate  Commerce  Coramissiou  v.  Balti- 
more ft  O.  R.  Co.  146  U.  B.  263,  278,  38 
L.  ed.  608.  T03,  4  Inters.  Cora.  Rep.  92,  12 
Sup.  Ct.  Rep.  844;  Interstate  Commerce 
Commission  t.  Harriman,  211  U.  S.  407, 
418,  03  L.  ed.  £63,  2S2,  2ft  8np.  Ct.  Rep. 
lis. 

These  objects  have  no  application  or  per- 
tinency to  a  private  railroad  or  pipe  line; 
and  the  fact  that  they  have  not  furnishes 
a  coavlnelng  reason  against  a  construction 
of  the  act  which  would  bring  auch  railroads 
or  pipe  llnea  within  its  terms  or  operation. 
To  apply  the  set  to  a  new  subject  presop- 
pMca  an  exiating  public  uae  tn  eonneetlon 
ftS  L.  ed. 


with  it  in  ne^  el  the  regulation  wUck  tba 
act  prorldea. 

The  court,  to  preaerre  the  act,  will  adopt 
that  eonstmctiou  which  la  conaiatent  with 
the  Constitnticn,  or  whidi  avoids  grave  eoo' 
stitutioual  objections. 

United  BUtei  ei  reL  Attj.  Geo.  v.  Dela- 
ware A  H.  Co.  213  U.  a  )86,  407,  408,  63 
L.  ed.  838,  848,  849,  29  Sup.  Ct.  Rep.  027; 
Interstate  Ckimmerce  CoBimlsslon  v,  Harri- 
man, 211  U.  8.  407,  422,  68  L.  ed.  2S3,  204, 
20  Sup.  Ct.  Rep.  116. 

If  S  7  of  the  act  Is  to  be  construed  to 
apply  to  every  corporation  which  transports 
its  own  oil  by  private  pipe  line  for  the 
purposea  of  its  own  business,  the  proviiiona 
relating  to  pipe  lines  clearly  violate  the 
Gth  Amendment  of  the  United  Statai  Conati- 
tution,  in  that  the;  deprive  the  owners  of 
private  pipe  linea  of  property  without  due 
proceea  of  law,  and  take  private  property 
for  public  use  without  compCDsation. 

Monongahela  Nav.  Co.  v.  United  States, 
148  U.  8.  312,  324,  87  L.  ed.  463,  487,  13 
Sup.  Ct.  Bep.  622;  United  Statce  v.  Lynab, 
188  U.  S.  446,  47  L.  ed.  639,  23  Sup.  Ct. 
Rep.  349;  United  SUtea  v.  Welch,  217  U. 
8.  333,  33B,  04  L.  ed.  787,  700,  28  L.R.A. 
(N.8.)  3Sfi,  30  Sup.  Ct.  Bep.  027,  I'O  Ann. 
Caa.  880;  Pumpelly  v.  Green  Bay  A  M. 
Canal  Co.  13  Wall.  186,  179,  20  L.  ed.  067, 
660. 

Private  wharves  on  navigable  stream  i 
cannot  be  taken  without  compensation,  and 
to  compel  the  owners  thereof  to  allow  the 
wharves  to  be  used  by  others  would  be  to 
take  property  without  due  process  of  law. 

Weema  S.  B.  Co.  v.  People's  8.  B.  Co. 
214  U.  8.  345.  03  L.  ed.  1024,  20  Sup.  Ct. 
Bep.  881,  18  Ann.  Cas.  1222. 

The  act  contains  no  deSnition  of  the 
words  "common  carriers,"  except  that  tbey 
shall  include  express  companies  and  sleep- 
ing-car companies.  Whether  a  pipe  line 
company  in  1910  was  in  fact  a  common 
carrier  or  not  must,  therefore,  be  deter- 
mined by  the  oomraon-  law  definition  of 
thoae  words. 

Judsou,  Intarstate  Commerce,  2d  ed.  p. 
220;  Manufacturers'  R.  Co.  v.  St.  Louts,  I. 
H.  t  8.  R.  Co.  21  Inters.  Com.  Rep.  304. 

At  common  law,  the  words  "common  car. 
rier"  were  limited  to  one  who  undertook  er 
held  himself  out  to  carry  for  all  persona  who 
wished  to  engage  him. 

Ingate  v.  Christie,  3  Car.  A  K.  61;  01s- 
boum  V.  Hurst,  1  Balk.  240;  Nugent  v. 
Bmith,  L.  R.  1  C.  P.  Div.  19;  Jaekaon  Archi- 
tectural Iron  Works  v.  Hnrlbut,  108  N.  T. 
34,  70  Am.  St.  Rep.  432,  62  N.  E.  686; 
AUen  v.  Sackrlder,  37  N.  T.  341;  Moore, 
Carr.  p.  20:  The  Wildentels,  Bft  C.  C  A.  68. 
161  Fed.  864;  United  SUtct  v.  SIma  Ci^ 
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Btodc  Tudt  Co.  18X  Fed.  S60;  S  Am.  ft 
Sag.  Ene.  Uw,  2d  ed.  237,  246. 

Indiutriftl  r&ilroftds,  built  for  the  tnuu- 
ftetion  of  piivKte  buainen,  are  not  mbjeet 
to  lutbilitf  u  common  carrier*. 

W«de  T.  Lntcher  &  U.  CyprcM  Lumber 
Co.  U  L.RJL  265,  20  C.  C.  A.  DIS,  41  U. 
8.  App.  4S,  74  Fed.  617;  £.  £.  Tkciuer  ft 
Co.  T.  Chiei^o,  R.  I.  ft  P.  R.  Co.  96  0.  C.  A. 
436,  170  Fed.  240;  Weidenfeld  t.  Sugar 
Run  R.  Co.  46  Fed.  61G;  McKivergftn  v. 
Alexander  ft  E.  Lumber  Co.  124  Wis.  60, 
102  N.  W.  332,  17  Am.  Neg.  Rep.  76L 

From  the  point  of  view  of  the  state  grant- 
ing a  charter  which  confen  the  right  of 
eminent  donuin  and  commoa -carrier  fran- 
chiiei,  or  otherwise  Bpoelficallf  provide*  for 
public  lervice  to  be  rendered  under  it,  the 
acceptance  hj  inch  corporation  of  luch 
charter  nndonbtedlf  amounta  to  an  under- 
taking bj  Boch  corporation  to  serve  all,  and 
■ubjecta  the  eorporatiui  to  the  dutiee  of  a 
common  OMrier. 

OrllBn  T.  South  Weat  Pennaylvanla  Pipe 
Linea,  172  Pa.  S80,  83  Atl.  ft7B;  People  ex 
rel.  Van  Dyke  v.  Colorado  C.  R.  Co.  42  Fed. 
638;  Cincinnati,  I.  ft  W.  R.  Co.  v.  Connora- 
ville,  170  Ind.  310,  63  N.  K.  603. 

But  it  bj  no  meani  follow*  that  cucli  com- 
panies are  within  the  provision*  at  the  in- 
terstate commeroe  act 

Interatate  Commerce  Commiiaion  t.  Balti- 
more ft  0.  R.  Co.  146  U.  B.  263,  36  L.  ed. 
689,  4  Int«ra.  Com.  Rep.  92,  12  Sup.  Ct 
Rep.  844;  New  York,  N.  E.  ft  H.  R.  Co. 
V.  Interatate  Commerce  Ccmmivlon,  200 
U.  B.  361,  60  L.  ed.  618,  20  Sup.  Ct.  Rep. 
272;  Star  Qrain  ft  Lumber  Co.  t.  Atchison, 
T.  ft  8.  F.  S.  Co.  IT  Inter*.  Com.  Rep. 
338;  Weidenfeld  T.  Sugar  Run  R.  Co.  48 
Fed.  015. 

The  transactions  of  appellee  are  inter- 
state transactions,  but  are  not  interstate 
commerce,  as  th^  do  not  constitute  or  In- 
volve any  dealing*  between  appellee  and 
another.  The  Gonatitntion  doe*  not  give 
the  Congres*  authority  to  regulate  Inter- 
state tranaactious  which  do  not  amount  to 
commerce,  and  If  the  act  should  be  con- 
strued to  apply  to  the  tranaactlona  of  ap- 
pellee, it  would  be  uneonititutioDBl. 

Qlouceater  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  203,  20  L.  ed.  J61,  1  Inters.  Com. 
Rep.  382,  6  Sup.  Ct.  Rep.  620;  Addyaton 
Pipe  ft  Steel  Co.  t.  United  States,  1T6  U.  S. 
S41,  44  L.  ed.  147,  20  Sup.  Ct  Sep.  96; 
United  States  v.  Oermaine,  90  U.  B.  610, 
29  L.  ed.  483 ;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  618,  4  L.  ed.  629;  10  Am. 
ft  Eng.  Ene.  Law,  2d  ed.  293;  Bank  of 
Columbia  r.  Okelj,  4  Wheat.  235.  4  L.  ed. 
6S9;  Hoover  t.  HeChesney,  81  Fed  478; 
Meyers  v.  Shields,  61  Fed.  718. 

How  i*  It  poaaible  for  any  law-abiding 
14«S 


dtiian  to  contend  that  the  Uncle  B4m  OU 
Company  ahall  be  compelled  tc  receive  and 
tnuuport  through  its  S-lneh  pipe  line  all 
the  oils  which  other*  may  offer,  and  that 
it  ahall  be  compelled  to  take  such  oil  and 
aaaume  the  absolute  liabiU^  of  delivcrini 
it  to  the  conaignee  or  owner,  notwithstand- 
ing the  transportation  of  this  oil  foe  othen 
would  suapend  the  operatiom  of  its  reflaery 
for  lack  of  ability  to  transport  ita  own  oil 
to  Ita  refinery!  How  can  it  be  claimed  that 
this  liability  and  injurj  could  be  farced 
upon  the  Uncle  Sam  Oil  Company  when  it 
has  nerer  offered  to  transport  any  «i\  fcr 
any  person,  and  haa  never  transported  oil 
for  any  person  t  If  the  duties  and  obliga- 
tions of  a  common  carria-  can  be  imposed 
upon  the  Uncle  Sam  Oil  Company  under 
these  conditions,  then  they  can  be  imposed 
upon  erery  farmer  In  the  United  Stale*  who 
liauli  his  grain  and  products  from  liis  farm 
to  market.  The  public  highways  are  for 
the  use  of  the  pnblle.  The  Uncle  Bam  Oi) 
Company  i*  a  part  ti  the  public,  and  it 
haa  as  much  right  to  use  the  public  high- 
way to  transport  its  oil  In  a  pipe  line  as 
it  would  have  to  transport  its  oil  in  a 
wagon  drawn  by  oxen. 

State  ex  reL  Coleman  v.  Kanaaa  Natural- 
Gas,  Oil,  Pipe-Line  ft  Improv.  Co.  71  Kaa. 
608,  114  Am.  St  Rep.  GOT,  80  Pac  062;  U 
Harpe  v.  Elm  Twp.  Gaslight,  Fuel  ft  P.  Co. 
eg  Kan.  97,  TB  Pac.  448;  McCann  v.  Joha- 
*on  County  Teleph.  Co.  09  Kas.  210,  6S 
LJLA.  171,  76  Pac.  870,  2  Ann.  Caa.  166. 

The  acceptance  of  a  right  of  way  turn 
the  Interior  Department  doe*  not  make  the 
appellee  a  common  carrier. 

United  SUtes  use  of  Choetew  ft  C  Na- 
tions V.  McMurray,  181  Fed.  723;  GarfteU 
V.  United  BUtes,  211  U.  S.  249,  63  L.  ed. 
168,  20  Sup.  Ct.  Rep.  62,  afEnning  30  App. 
D.  C.  177;  Midland  Oil  Co.  v.  Turnn,  102 
C.  C.  A.  368,  170  Fad.  74;  Mwrill  t.  Jones, 
106  U.  S.  4S6,  27  L.  ed.  267,  1  Sup.  Ct  Bep. 
423. 

Mr.  W.  I.  Ijewls  and  An^lteld  F. 
Jones  submitted  the  cause  for  appeUeea  t* 
No.  608.  Mr.  R.  B.  Lewia  was  om  the  brid: 

The  power  of  Congreaa  to  regulate  into^ 
state  commerce  must  be  exerciaad  subject 
to  the  llmitatimi*  Imposed  by  the  Conatitn- 

AdalT  V.  United  SUtea,  208  U.  S.  161, 
180,  62  L.  ed.  436,  446,  28  Sap.  Ct  B^ 
277.  13  Ann.  Caa.  7«4;  Monongahela  Na*. 
Co.  T.  United  SUtea,  148  U.  8.  331,  316, 
37  L.  ed.  460,  471,  13  Sup.  Ct  Rep.  ffil; 
Dubuque  ft  S.  C.  B.  Co.  t.  Rlohmond,  66 
U.  5.  684,  22  L.  ed.  173;  Crateher  t.  Kcm- 
tucky,  141  U.  S.  47,  36  L.  ed.  M»,  11  Snp- 
Ct.  Rep.  661. 

When  one  dedicates  Ua  property  to  p«b- 
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lie  DM,  tiMt  nse  la  mbjeot  to  public  ragnlk- 
tion. 

Mudu  t.  lUliiote,  M  U.  S.  lit,  24  li.  ad. 
77i  Budd  T.  New  York,  143  U.  S.  S17,  Sfl 
L.  ed.  £47,  4  Intera.  Com.  Rep.  45,  12  Sup. 
Ct  B«p.  4«8;  BrMs  t.  North  Dakota,  IBS 
U.  S.  891,  38  L.  ed.  787,  4  Intera.  Com. 
B«]>.  <70, 14  Sup.  Ct.  Rep.  8&T;  Wabaab,  St. 
U  k  P.  R.  Co.  T.  lUinoli,  118  U.  8.  SS7, 
30  L.  cd.  244,  1  Inters,  Com.  Rep.  31,  7 
Slip.  Ct.  Kep.  4;  Dow  t.  Bcidelman,  126 
U.  B.  680,  81  L.  ad.  B41,  2  InteTB.  Com.  Rep, 
68,  8  Snp.  Ct.  Rep.  1028;  Weena  B.  B.  Co. 
T.  PAople-a  S.  B.  Co.  Z14  U.  S.  346,  63 
L.  ed.  1024,  SB  Snp.  Ct.  Sep:  661,  16  Ann. 
Caa.  1222;  W.  W.  CarglU  Co.  v.  Hinneaota, 
180  U.  B.  452,  45  L.  ed.  619,  21  Sup.  Ct. 
B«p.  423. 

Interatate  pipe  line*  are  not  monopolies. 

United  BUtea  *.  SUndard  Oil  Co.  173 
Fed.  177. 

Can  CongrcM,  under  the  comnieree  elauie, 
prohibit  iateretate  eommercel 

Employers'  Liability  Caaea  (Howard  t. 
niinola  C.  R.  Co.)  207  U.  S.  403,  600,  52  h. 
ed.  207,  SOS,  28  Sup.  Ct.  Rep.  141. 

Conceding,  for  tbe  pnrpoae  of  argument, 
what  we  do  not  admit  aa  a  fact,  that  pri- 
Tately  owned  pipe  linra  may  become  tbe 
inatrumenta  of  monopoly,  the  eoncluaic 
doea  not  necesaarily  follow  that  they  may  be 
taken  for  publio  nae  without  just  compenaa- 
tioD. 

Fumpelly  t.  Oreen  Bay  k  H.  Canal  Co. 
M  C.  S.  160,  20  L.  ed.  667;  Weema  S.  B. 
Co.  T.  People's  8.  B.  Co.  214  U.  8.  345,  63 
L.  ed.  1024,  29  Bnp.  Ct.  Rep.  BSl,  18  Ann. 
Cm.  1222. 

Thare  la  no  method  of  compensation,  nor 
proriaion  for  compensation,  in  the  act. 
Such  omlaaion  renders  the  legislation  un- 
conatitntional. 

United  SUtes  t.  Lynah,  IBS  U.  B.  445, 
4?  li.  ed.  630,  23  Sup.  Ct.  Rep.  349;  Qibson 
T.  United  SUtes,  IBS  U.  S.  260,  41  L.  ed. 
906,  17  Sup.  Ct.  R<>p.  678;  Scranton  t. 
Wheeler,  170  U.  8.  141,  46  L.  ed,  126,  21 
Bnp.  Ct.-Rep.  48;  Oieen  Bay  A  H.  Canal 
Co.  T.  Patten  Paper  Co.  172  U.  8.  68,  43 
L.  ad.  364,  19  Sup.  Ct  Rep.  07. 

CongreH  cannot  prohibit  the  trannporta- 
tlon  of  petroleum  for  any  lawful  purpoae. 

Weat  T.  Kansas  Natural  Gaa  Co.  221  U. 
S.  229,  66  L.  ed.  716,  35  L.R.A.(N.8.)   IIBS, 
ai   Sup.   Ot.  Bep.  564;    Baskell  t.   Eanaas 
Natural  Oaa  Co.  224  U.  S.  217,  66  L. 
7S8,  S2  Sup.  Ct.  Rep.  442. 

The  uae  «f  public  highways  by  the  pipe 
Hnea  doea  not  impreas  a  public  oaa  upon 
them. 

In  the  atatea  tbrougb  which  our  pipe  Hue 
paaaea,  tbe  bigfaways  are  public  eaaementa, 
and  the  public  ri^t  is  eonfiaed  to  tha  mr- 


face,  the  fee  of  the  land  remaining  In  the 
owner. 

BareUy  v.  Howell,  6  Pet.  406,  8  L.  ed. 
477;  RIoomfield  ft  R.  Natural  Gaaligbt  Co. 
V.  Calkina,  62  N.  Y.  388;  Woodring  *. 
Forks  Twp.  28  Pa.  36S,  70  Am.  Dec  134; 
Winter  >.  Peterson,  24  N.  J.  L.  624,  61  Am. 
Dec.  678;  Pbitt  v.  Pennsylamia  Co.  48 
Ohio  St.  228,  1  N.  E.  420;  Palatine  t. 
Kmeger,  ISl  111.  72,  12  N.  E.  76;  Kineald 
T.  Indianapolia  Natural  Gaa  Co.  124  Ind. 
677,  8  L.R.A.  602,  19  Am.  St.  Rep.  US,  24 
N.  E,  1066. 

The  appellees  are  not  a  oorporatlon,  but 
a  partnership  organized  under  the  lawa  of 
the  state  of  Penniyltania. 

Great  Southern  Fire  Proof  Hotol  Co.  v. 
Jonee,  17?  U.  &  448,  44  L.  ed.  842,  20  Sup. 
Ct  Rep.  600. 

Hr.  Justice  Holmea  dellTered  the  opin- 
ion of  the  court: 

By  the  act  of  Congress  of  June  SO,  1006, 
chap.  3601,  84  Stat,  at  L.  584,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1288,  the  act  to  regu- 
lata  commerce  was  amended  ao  that  tbe 
1st  section  reads  in  part  as  follows:  "That 
tbe  provisions  of  this  act  shall  apply  to 
any  corporation  or  any  person  or  persons 
engaged  in  tbe  transportation  of  fSBS]  oil 
or  other  commodity,  except  water  and  ex- 
cept natural  or  artificial  gas,  by  means  of 
pipe  lines,  or  partly  l>y  pipe  lines  and  partly 
by  railroad,  or  partly  by  pipe  lines  and 
partly  by  water,  who  ahaR  be  considered 
and  held  to  be  common  earriera  within  the 
meaning  and  purpose  of  this  act."  There- 
after the  Interstate  Commerce  Commisalon 
issued  an  order  requiring  the  appellees, 
among  others,  being  parties  in  control  of 
pipe  lines,  to  flie  with  the  Commission 
schedules  ef  their  rates  and  charges  for 
the  transportation  of  oiL  24  Intera.  Com. 
Rep.  1.  The  appellees  thereupon  brought 
suit  in  the  commerce  court  to  set  aside  and 
annul  the  order,  and  a  preliminary  injunc- 
tion was  issued  by  that  court)  on  the  broad 
ground  that  tbe  statute  applies  to  erery 
pipe  line  that  crosses  a  staU  boundary,  and 
that  thus  construed  it  is  unconstitutlonaL 
204  Fed.  706.  The  United  States,  the  In- 
terstate Commerce  Commission,  and  other 
interrening  respondenta  appealed. 

The  circumstances  in  which  the  amend- 
ment was  passed  are  known  to  everyone. 
The  Standard  Oil  Company,  a  New  Jersey 
corporation,  owned  the  stock  of  the  New 
York  Transit  Company,  a  pipe  line  made  a 
common  carrier  by  the  laws  of  New  York, 
and  of  the  National  Transit  Company,  a 
Pennsylvania  corporation  of  like  eharacter, 
and  by  these  it  connected  the  Appalachian 
oil  fleld  with  its  refineries  in  the  east.  It 
owned  nearly  aU  tbe  atoA  of  tka  Ohio  Oil 
14 1* 
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Companj',  which  connected  the  Lima-Indi- 
■nii  field  with  its  afBtem;  and  the  National 
Transit  Company,  controlled  by  it,  owned 
nearly  all  the  stock  of  the  Prairie  Oil  A  Oaa 
Company,  which  ran  from  the  mid-conti- 
nent field  in  Olclahoina  and  Kansas  and  the 
Caddo  field  in  LouiBiana  to  Indiana,  and 
connected  with  the  previously  mentioned 
lines.  It  also  was  largely  intereited  in  the 
Tide  Water  Pipe  Company,  Limited,  which 
connected  with  the  Appalachian  and  other 
fields  aJid  puTBued  the  metliods  of  the  Stand- 
ard Oil  Compan;  about  to  b«  described. 
By  the  before-mentioned  and  subordinate 
[B69]  lines  the  Standard  Oil  Company  had 
made  itself  master  of  the  only  practicable 
oil  transportation  between  the  oil  fields  east 
of  California  and  the  Atlantic  ocean,  and 
carried  much  the  greater  part  of  the  oil 
lietween  those  points.  Before  the  recent 
dissolution,  the  New  York  and  Penney Iva- 
nia  companies  had  extended  their  lines  into 
New  Jersey  and  Maryland  to  the  refineries, 
and  the  laws  of  those  states  did  not  require 
them  to  be  common  carriers.  To  meet  the 
present  amendment  the  Standard  Oil  Com- 
pany took  a  conveyance  of  the  New  Jersey 
and  Uaryland  lines,  and  the  common  car- 
rier lines  now  end  at  insignificant  places 
where  there  are  neither  market  nor  ap- 
pliances except  those  of  the  Standard  Oil, 
by  which  it  would  seem  that  the  whole 
transport  of  the  carriers'  lines  is  received. 
There  is  what  seems  to  be  merdy  a  formal 
breach  of  continuity  when  the  earriers' 
pipes  stop.  The  change  is  not  material  to 
OUT  view  of  the  case. 

Arailing  itself  of  its  monopoly  of  the 
meana  of  transportation  the  Standard  Oil 
Company  refused,  through  its  subordinates, 
to  oarry  any  oil  unless  the  tame  waa  sold  to 
it  or  to  them,  and  through  them  to  It,  on 
terms  more  or  less  dictated  by  itself.  In 
this  way  it  made  itaclf  master  of  the  fields 
without  the  necessity  of  owning  them,  and 
carried  across  half  the  continent  a  great 
subject  of  international  commerce  coming 
from  many  owners,  but,  by  the  duress  of 
which  the  Standard  Oil  Company  was  mas- 
ter, carrying  it  all  as  its  own.  The  main 
question  is  whether  the  act  doea  and  con- 
stitutionally can  apply  to  the  several  con- 
stituents that  then  had  been  united  into  a 
single  line. 

Taking  up  first  the  construction  of  the 
atatutei  we  think  it  plain  that  it  was  in- 
tended to  reach  the  combination  Of  pipe 
lines  that  we  have  described.  The  provi- 
stoni  of  the  act  are  to  apply  to  any  per- 
son engaged  in  the  transportation  of  oil 
by  means  of  ptp«  linea.  The  words  "who 
shall  be  considered  and  held  to  be  common 
carriers  within  the  meaning  and  purpose  of 
this  act"  obvionalj  an  not  intesdad  [S60] 
1479 


to  cut  down  the  generality  of  the  previoas 
declaration  to  the  meaning  that  only  thoai 
ahall  be  held  common  carriera  witUa  the 
act  who  were  common  carriers  in  a  tednical 
sense,  but  an  injunction  tltat  tlioaa  in  eoa- 
trol  of  pipe  line*  and  engaged  in  the  traaa- 
portatlon  of  oil  shall  be  4ealt  with  as  nA. 
If  the  Standard  Oil  Company  and  its  o» 
operating  eompaniea  were  not  ao  engaged 
no  one  was.  It  not  only  would  be  a  sacrifict 
of  fact  to  form,  but  would  empty  the  act 
if  the  carriage  to  the  seaboard  of  ncarif 
all  the  oil  caat  of  California  were  heU  not 
to  be  transportation  within  ita  meaning,  b^ 
cause  by  Uie  exercise  of  thur  power  tkc 
carriers  imposed  as  a  condition  to  the  e■^ 
riage  a  sale  to  tbemselvea.  As  applied  to 
them,  while  the  amendment  does  not  e«a- 
pel  Uiem  to  continue  in  operation,  it  doe* 
require  them  not  to  eontinne  except  st 
common  carriera.  That  is  the  pUin  mcaa- 
Ing,  aa  has  been  held  irith  regard  to  other 
statutes  similarly  framed.  Atlantie  Coast 
Line  R.  Co.  v.  Riverside  Hills,  21&  V.  B. 
IB6,  105,  203,  5S  L.  ed.  107,  178,  181,  U 
L.H.A.(N.S.)  7,  31  Sup.  Ot.  Hep.  164.  Its 
evident  purpose  waa  to  bring  within  it* 
scope  pipe  lines  that,  although  not  t«^ 
nically  common  carriers,  yet  were  canyiiv 
all  oil  offered,  if  only  the  offerers  would  sell 
at  their  price. 

The  only  matter  requiring  much  coaaid- 
eration  is  the  constitutionality  of  the  set 
That  the  transportation  ia  commerce  amcng 
the  statea  we  think  clear,  lliat  eonceptioa 
cannot  be  nude  wholly  dependent  npea 
technical  questions  of  title,  and  the  fact 
that  the  oils  transported  belonged  to  the 
owner  of  the  pipe  line  is  not  conctntiTS 
against  the  tranaportatioB  being  aoeh  C«m- 
meree.  Kcarick  v.  Pennaylvania,  203  U.  S. 
607,  612,  61  L.  ed.  296,  297,  27  Sup.  O. 
Rep.  ISS.  See  Texas  ft  N.  O.  B.  Oo.  r. 
Sabine  Tram  Co.  227  U.  S.  111.  S7  L.  «d. 
442,  33  Bup.  Ct  Rep.  226.  The  sltnatloi 
that  we  have  described  would  main  it  il- 
luBory  to  deny  the  title  of  commerce  to  suck 
transportation,  beginning  in  purchase  and 
ending  in  sale,  for  the  aame  reawna  that 
make  it  transportation  within  the  acL 

The  control  of  Congrcaa  over  commeni 
among  the  [S61]  states  cannot  be  mode  a 
means  of  exercising  powers  not  intrusted  to 
it  by  the  Constitution,  bnt  It  may  require 
those  who  ore  common  carriers  In  aabstaaei 
to  become  so  in  form.  So  far  aa  the  slKtoti 
contemplates  future  pipe  line*  and  pre- 
scribes the  conditions  npon  wblch  tlwy  mar 
be  established  there  can  be  bo  doubt  thst 
it  is  valid.  So  the  objaction  is  narrowed 
to  the  fact  that  It  appliea  to  linea  abeady 
engaged  in  tranaportation.  But,  as  va  al- 
ready have  intimated,  thoap  linea  that  «t 
aairiers  mat 
»««  V-  ft 
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Ib  eT«7thtng  but  form.  They  carry  every- 
bodj'i  oil  to  a  market,  although  they  coin- 
pel  outaidera  ^  sell  it  before  taking  it 
Into  their  pipea.  The  anawer  to  their  objec- 
tion U  not  that  they  may  give  up  the  buai- 
neU]  but  that,  aa  applied  to  them,  the  atat- 
nte  practically  meana  no  more  than  they 
'  give  up  requiring  a  sale  to  themaelvea 


The  Chi^  Jdbtii]^  eoueurring: 
Agreeing  in  every  particular  vith  the 
concluaiona  of  the  court  and  with  itj  rea- 
soning except  aa  to  the  one  ipecial  aubjeet, 
my  incurrence  aa  to  that  matter,  because 
of  its  Importance,  la  aeparately  atati'd.  The 
matter  to  which  1  refer  ia  the  excluaion  of 
the  Uncle  Sam  Oil  Company  from  the  opera- 


bcfore  carrying  the  oil  that  they  now  re-  tlon  of  the  act.  The  view  which  leada  the 
eeive.  The  whole  case  ii  that  the  appelleea,  court  to  exclude  it  la  that  the  company  wai 
U  th(7  carry,  muat  do  it  in  a  way  that  they  not  engaged  in  transportation  under  the 
do  not  like.  There  ia  no  taking  and  it  doea  atatute, — a  concluaion  to  which  I  do  not 
not  become  neceaaary  to  eoniider  how  far  assent.  The  facts  are  these:  That  corn- 
Congress  could  subject  them  to  pecuniary  pany  owna  wells  in  one  state  from  which 
loaa  without  compensation  in  order  to  ac-  it  haa  pipe  lines  to  ita  refinery  in  anotlier 
eomplish  the  end  in  view.  Hoke  v.  United  state,  and  pumps  ita  own  oil  through  such 
States,  227  U.  fi.  308,  323,  67  L.  eJ.  623,  pipe  lines  to  ita  refinery-,  aud  the  product, 
S27,  43  L.B.A.(N.S.)  OOfl,  33  Sup.  Ct.  Rep.  of  eourae,  when  reduced  at  the  refinery, 
SSI,  Ann.  Caa.  1913E,  006;  Lottery  Case  passea  into  the  markets  of  consumption.  It 
(Champion  T.  Ames)  18S  U.  B.  321,  3S7,  seems  to  me  that  the  buaineaa  thus  carried 
47  L.  ed.  4B2,  601,  23  Sup.  Ct.  Rep.  321,  on  ia  transportation  in  intersUte  commerue 
19  Am.  Crim.  Rep.  681.  within  the  atatute.  But  despite  this  I  think 
These  considerations  seem  to  ua  sufficient  the  company  la  not  [S63]  embraced  by  the 
to  dispose  of  the  cases  of  the  Standard  Oil  statute  because  it  would  be  impossible  to 
Company,  the  Ohio  Oil  Company,  the  make  the  statute  applicable  to  it  without 
Prairie  Oil  t  Qas  Company,  and  the  Tide  violating  the  due  process  clause  of  the  6th 
Water  Pipe  Company,  Limited.  The  Stand-  Amendment,  since  to  apply  it  would  necee- 
ard  Oil  Company  of  Louisiana  waa  incor-  "'''y  "nount  to  a  Uking  of  the  property  of 
porated  since  the  passage  of  the  amend-  ^^^  company  without  compensation.  It  is 
ment,  and  before  the  beginning  of  this  suit,  "^"""^  '■^J"""'  question  that  the  company 
to  break  up  the  monopoly  of  the  New  Jer-  '"'?»  ^°  "".  ""^  ^  ^^^  "etioda  which  have 
sey  Standard  Oil  Company.  It  buys  a  large  been  mentioned  simply  carr.ea  lU  own  prod- 
part  of  its  oil  from  the  Prairie  Oil  ft  Oas  y"*  ^  '^-/T"  """'J;   '"  ?**•"  "'"^''  " 

Company,  which  buys  It  at  the  well,  in  the  "  ^^T^  ^,F°"  ?  ''""  ■  ,  T"'* 
■  J  :■  ^  a  ij  J  i  >  ii.  ^1.1  Under  these  conditions  in  my  opinion  there 
mid-cont.nent  field  and  transfers  the  title  j,  ^^  ^^j„  y,.  Constitution  without 
to  the  Louisiana  Company  .n  that  staU.  ^^^  „,„;„  ^f  the  right  ot  eminent  domain 
Ita  case  also  is  covered  by  what  we  have  ^^  convert  without  ita  consent  the  private 
**'"■  buaineas  of  the  company  into  a  public  one. 
There  remaitts  to  be  considered  only  the  of  course  this  view  has  no  application  to 
Uncle  Sam  Oil  [668]  Company.  This  com-  the  other  companies  which  the  court  holds 
pany  has  a  refinery  in  Kansas  and  oil  wella  sre  aubjeet  to  the  act,  because,  as  pointed 
In  Oklahoma,  with  a  pipe  line  connecting  the  out,  the  principal  ones  were  chartered  aa 
two  which  It  haa  uaed  for  the  sole  purpose  common  carriers,  and  they  all,  either  direet- 
of  conducting  oil  from  Its  own  wells  to  Its  ly  or  aa  a  necessary  result  of  their  associa- 
OWD  reflnery.  It  would  be  a  perversion  of  tion,  were  engaged  in  buying  oil  and  ship- 
language,  considering  the  sense  in  which  it  P'lg  i*  through  their  pipes;  in  other  worda. 
U  used  In  the  aUtute,  to  say  that  a  man  -««  do'ng  '"  r"»ty  ■  common  carrier  bual- 
was  engaged  In  the  transportation  of  waUr  »«•.  disguised.  It  may  H  i"  form,  lut 
whenever  he  pumped  a  pail  of  water  from  not  changed  In  •ubatance.  Under  the« 
1.1  ™  11  fc.  \.i.  !.«;,..  n^  ..  ...  „;i  TOk-.,  conditions  I  do  not  see  how  it  would  be 
bis  well  to  his  house,    do  as  to  oil.    When,          ....          , ,  .«.  ,     ■         ,■<.., 

,     .. ,  '      '      1     J  possible  to  avoid  the  conclusion  which  the 

a.  in  this  case   a  company  .s  simply  draw-  '^^^^  ^   ^^^^^   ^.^^^^^   ^^  ^^^^ 

ing  oil   from   its  own   well,  across  a  state  y^^  ^,j^,   ^^^  ^^^  y,^  «bsUnce,  was  the 

line  to  Its  own   reflnery,  for   its  own  use,  „iterion  to  be  resorted  to  for  the  purpose 

and  that  is  all.  we  do  not  n^ard  it  as  fall-  „(  determining  the  validity  of  the  eaerclM 

Ing  within  the  deuription  of  the  act,  the  ^f  l^islaUre  power, 
transportation  beii^  merely  an  incident  to 

DM  at  the  end.    In  that  case  the  decree  will        Mr.  Justice   McKenna,   disMntlngt 
IM  affirmed.     In  the  others  the  decree  will        i  „,  unable  to  concur  in   the  judgment 

In  reversed.  of  the  court  or  in  the  reasoning  upon  which 

No.  607,  decree  affirmed.  it  ia  based.     I  paaa  by  the  eonstructioD  of 

Noa.  481,  4S2,  4B3,  60S,  and  SOS,  decrees  the  amendment  of  June  29,  IDOS,  set  «nt  In 

reversed.  the  opinion,  althou^  Us  applleatlon  to  the 
•S  Ii.  ed.  .     t^.H'>0^!~* 
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bmineu  ot  appellee  compuiiet  ia  in  contro- 
Tcny.  I  ■hall  uaumc  ita  i4>plicKtioD,  there- 
ton,  kud  pAH  to  the  other  and  more  Krioui 
queetionk.  Extended  diBcuuion  [S64]  -ol 
them  is  not  now  possible.  Indeed,  any  di>- 
ctuBion  maj  not  be  wortli  while,  u  I  ex- 
prew  only  mj  individual  viewi.  In  order 
to  be  brief,  I  have  to  refer  to  the  principlea 
of  the  dedaion  ol  the  court,  and  indeed  I 
am  impelled  more  to  ditaent  from  them  than 
from  the  judgment.  It  is  of  little  come- 
quefiee,  aside  from  the  rights  of  the  appellee 
companies,  whether  they  are  nibject  to  be 
regulated  aa  common  carriers,  but  it  ia  of 
great  conaeqneuce  whethar  the  sanctions  of 
property  be  impaired. 

The  outside  principle  of  the  decision  is 
the  power  of  Congress  to  regulate  inter' 
state  commerce;  but  to  assert  that  power 
solve*  none  of  the  difficulties  ol  the  ques- 
tions in  the  ease.  I  need  not  pause  to 
demonstrate  that  the  exercise  of  that  power 
ii  subject  to  other  provjsioni  of  the  Con- 
stitution, and  one  of  those  provisions  is 
invoked  by  the  appellees.  It  is  contended 
that  the  Met  offends  the  &th  Amendment  in 
that  it  takes  their  property  without  due 
process  of  law.  But  what  is  due  process 
of  law,  and  wherein  docs  its  requirement 
limit  the  power  of  Congress!  Neither  ques- 
tion can  be  answered  in  a  word,  and  the 
nsnal  considerations  aie  encountered  when 
tha  courts  are  called  upon  to  investigate 
the  limits  of  legislative  power.  Autocracy 
is  free  from  such  perplexities.  When  au- 
thority can  say,  "The  State— it  is  II"  it 
meets  no  impediments  to  its  exercise.  But 
that  extreme  illustration  is  not  necessary. 
Even  a  government  under  a  Constitution, 
tf  it  be  unwritten,  may  have  a  power  that 
leaves  nothing  for  the  courts  to  do  other 
thsn  to  enforce  the  flats  of  legislative  au- 
thority. Under  a  written  Constitution,  how- 
ever, there  is  a  sovereignty  superior  to  the 
legislature,  that  of  the  people  expressed  in 
ibe  Constitution.  How  to  reconcile  legis- 
lation with  the  limitations  of  the  Constitu- 
tion and  leave  government  practical  in  its 
exercise  is  a  problem  which  comes  to  this 
court  often.  It  is  the  problem  in  the  case 
at  bar.  It  is  to  be  regretted  that  there  is 
no  indisputable  standard  for  its  solution, — 
no  indisputable  test  of  [505]  due  process  of 
law.  We  know  that  an  act  of  legislation  does 
not  necessarily  satisfy  it.  It  may,  however, 
be  snfflgient,  or,  to  be  more  careful  and  ac- 
curate, there  may  be  a  regulation  of  the 
uses  of  property  whose  legality  eannot  be 
denied-  Regulation  ia  not  a  taking,  and 
we  are  brought  to  the  inquiry,  what  uses 
of  property  will  subject  it  to  regulationT 
I  mean  r^ulatioi  in  a  special  sense,  not  in 
the  sense  in  which  all  property,  whether  Its 
nses  b«  publia  or  privati^  li  mbjask  to 
>*7» 


regulation.  "Fiopertr,''  ft  is  said,  be- 
come* clothed  with  a  p«ibUe  interest  irim 
used  in  a  manner  to  make  ii  «f  puUis 
consequence,  and  affect  the  ooiBmunity  at 
large."  "When,  therefore,  osie  devotsa  hii 
property  to  a  use  in  which  the  publia  has 
an  interest,  be,  in  effect,  granta  to  the  pub- 
lic an  interest  in  that  use,  and  must  sob- 
mit  to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  intsnst 
he  has  thus  created."  Munn  v.  Illinoii, 
94  U.  S.  113.  24  L.  ed.  77;  Budd  ▼.  Ne* 
York,  143  U.  6.  G17,  36  Lv«d.  247,  4  Inten. 
Cem.  Rep.  46,  1!  Sup.^  Sep.  468;  Braa 
*.  North  Dakota,  lOS  U.  B.  391,  38  L.  si 
767,  4  Inten.  Com.  Rep.  07O,  14  8up.  Ct 
Rep.  867;  German  Alliance  Ins.  Co.  v. 
Lewis,  £33  U.  S.  3Se,  ante,  1011,  S4  Snf. 
Ct.  Rep.  612.  Manifestly  the  prlndpli 
needs  the  definition  of  the  facta  of  the  cassa 
In  three  ot  them  the  fees  for  storsgc  ol 
grain  were  regulated;  in  the  other  tba 
price  of  Are  insurance;  but  dominant  ia 
all,  as  giving  character  to  the  property, 
was  the  fact  that  its  use  waa  voluntarily 
offered  to  the  public.  Tlere  waa  no  c<hb- 
pulsion  ot  use  or  serviec.  This  must  be 
kept  in  mind  as  the  determining  eircnm- 
stance.  Conduct  may  b«  r^ulated  whici 
cannot  be  initially  comnuuided.  The  rates 
of  interest  may  be  regulated,  but  loass 
cannot  be  compel  ledi  There  is  furtlteT 
illustration  in  a  case  subsequent  to  thost 
cited.  In  W.  W.  Cargill  Co.  v.  Uinnesota, 
ISO  U.  S.  462,  46  L.  ed.  S10,  21  Sup.  Ct 
Rep.  423,  an  Injunction  was  sought  against 
the  operation  of  an  elevator  and  warehooie 
situated  en  the  right  of  way  of  a  railroad 
until  its  operator  should  have  obtained  a 
license  from  the  railroad  and  warehome 
commission  of  the  state  under  a  law  of  tte 
state.  The  defendant  company  bought  and 
sold  grain,  although  ita  [668]  elevator  wss 
used  for  storing  its  own  grain  only.  Us 
stat«  court  decided  that  the  business  wss  «f 
a  "public  character,"  and  waa  "snlficiatlj 
affected  with  a  public  interest  to  wnnast 
a  very  considerable,  amount  <d  rcgnlatioa 
of  it  by  the  state."  This  conclusion  wss 
put  upon  the  ground  that  ths  elevator 
was  a  kind  of  public  market  place,  and  it  wss 
important  to  see  that  correct  weights  wets 
had,  uniform  grades  given,  proper  amonat 
of  dockage  taken,  and  ne  dishonest  ptactiM 
allowed.  The  provision  for  a  license  was 
sustained.  The  act,  however,  provided  f«c 
many  other  regulations,  among  others,  far 
the  receipt  and  storage  of  Uie  grain  of 
ethers  and  the  ratea  of  charges  therafsr. 
The  state  court,  passing  on  tbsM  and  ath« 
regulations,  said  that  there  were  ms:^ 
provisions  in  the  act  whidi  applied  ca^ 
to  warchonsea  and  elevators  In  which  grsLa 
waa  stored  for  othara.  o>   for   the   public 
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wad  which  could  not  apply  to  lucli  ware- 
houm  SB  the  one  in  queition,  and  there 
wen  pcrhapi  proviBiona  in  the  act  which 
it  would  be  unconstitutional  to  apply  to 
mch  warehouaeg.  The  court,  bowi-ver,  B«id: 
'  *%ach  mattera  need  not  be  considered  at 
thia  time.  The  proviaion  recognizing  licenae 
U  not  one  of  these."  One  of  the  judgea  of 
the  court  was  of  opinion  that,  en  account 
«f  the  interdepeadence  of  the  proviaion* 
«f  the  met,  many  of  them,  when  applied  to 
warehouse!  not  used  for  the  storage  of 
g;rain  by  others,  were  beyond  the  police 
power  of  the  state,  and  therefore  invalid, 
■nd  nMide  the  whole  act  ao.  This  court,  by 
Ht.  Justice  Harlan,  lustalned  the  judgment 
of  the  atate  court  and  said  "that  the  mere 
requirement  of  a  licenae  waa  not  forbidden 
by  the  I4th  Amendment."  Answering  the 
•nggcstioD  that  other  provJBione 
pugnant  to  the  Constitution  of  the  United 
States,  it  was  aaid  that  the  license  would 
f^ive  authority  to  carry  on  the  businesB 
under  the  valid  laws  of  the  state  and  tbi 
ralid  leguUtionB  of  the  commlBsion.  Thi 
case,  therefore,  manifestly  decides  that  the 
use  of  the  warehouse  by  others  could  not 
rSBT]  hare  been  l^ally  compelled^  and  in 
the  other  caacs,  as  we  have  aeen,  it  was  the 
act  of  the  parties,  not  the  power  of  the  law, 
which  devoted  the  property  to  the  public 
interest.  In  the  Munn  Case  it  was  said 
of  the  owners  of  the  elevators  that  there 
was  no  attempt  to  compel  them  "to  grant 
the  public  an  interest  in  their  property,  but 
Vo  declare  their  obligations  if  they  used  it 
]d  this  particular  manner."  And  furtlicr, 
"Re  may  withdraw  his  grant  by  discontinu- 
ing the  use ;  but  so  long  as  he  maintains  the 
use,  he  must  submit  to  the  control." 

In  the  cases  cited,  therefore,  there  was 
a  regulation  of  uies  which  were  extended 
Toluntarilj  to  others.  I  recall  no  case 
where  tlic  use  was  compelltM],  and  by  the 
use  so  compelled  r^ilation  was  justified. 
The  cnse  at  bar  has  no  fellow  in  our  juris- 
prudence. 

These  considerations  are  not  touched 
upon  in  thr.  opinion  of  the  court,  and  bow 
far  they  affect  the  decision  can  only  be 
conjectured.  It  may  be  not  at  all.  At 
any  rate,  other  considerations  are  given 
explicit  prominence.  The  impulae  of  the 
amendment  is  said  to  be  the  control  which 
the  Standard  Oil  Company  had  acquired 
OTer  the  pipe- line  transportation  of  oil. 
It  is  further  said  that  it  availed  "itself 
of  its  monopoly  of  the  means  of  trans- 
portation" by  refusing  to  carry  "through 
its  subordinates  any  oil  unless  the  sami- 
was  sold  to  them,  and  through  them  to  it 
on  terms  more  or  less  dictated  by  itself,  li 
and    thereby   becsme   master    of   the    tleldi 


It    i 


clear  whether  this  is  intended  as  «  state- 
ment merely  of  the  motive  of  the  amend- 
ment or  of  ita  legal  justification.  If  atatcd 
as  the  motive  of  the  amendment,  I  have  no 
concern  with  it;  as  a  juatiflcation  of  the 
amendment,   its   foundation   must  be   con- 

The  facts  of  the  cases  the  opinion  of 
the  court  does  not  give.  They  are,  however, 
quite  necessary  to  a  discuaaioo  of  the  ques- 
tions which  they  present.  I  quote  the  aum- 
mary  of  the  commerce  court: 

[SeS]  "The  Prairie'  Oil  k  Gas  Company  is 
a  corporation  organized  in  1900  under  the 
laws  of  the  state  of  Kansas.  It  owns  and 
operstes  a  system  of  pipe  lines  consisting 
of  gathering  lines  in  the  mid-continent 
field,  in  the  states  of  Kansaa  and  Oklahoma, 
a  trunk  line  from  that  field  to  Qriffith  in 
the  state  of  Indiana,  where  it  connects  witli 
the  Indiana  pipe  line,  and  a  trunk  line  in 
the  state  of  Arkansas,  connecting  the 
Oklahoma  pipe  line  with  the  pipe  line  of 
the  Standard  Oil  Company  of  Louisiana. 
This  company  haa  no  refinery,  and  its 
business  is  confined  to  producing,  purchaa- 
ine.  and  selling  crude  oil,  which  it  delivers 
to  its  customers  by  means  of  the  pipe  lines 
described.  Its  own  wells  yield  only  about 
12,000  barrels  per  day  and  it  purchases 
approximately  70,000  barrels  per  day  on 
thf  average.  Its  trunk  lines  are  about  DRO 
mites  in  length,  of  which  some  SOO  miles 
are  located  on  the  right  of  way  of  the 
Atchison,  Topeka,  t  Sante  Fe  Railway 
Company  under  contract  arrangement  with 
that  company. 

"The  Uncle  Sam  Oil  Company  is  a  cor- 
poration organized  in  1005  under  the  laws 
of  the  state  (then  territory)  of  Arizona. 
It  owns  and  operates  a  pipe  line  from  its 
wells  in  the  state  of  Oklahoma  to  ita  re- 
finery at  Cherryvale,  Kanaas.  The  extent 
to  which  this  company  purcbaaes  oil  tram 
other  producers,  if  it  engages  in  that 
business  at  a)l,  does  not  appear  from  the 

Bobert  D.  Benson  et  al.  are  the  mem- 
bers of  a  partnership,  organised  in  1S78 
for  the  term  of  twen^  years,  and  reorgan- 
ized in  18S8  tor  a  further  term  of  twenty 
years,  in  compliance  with  the  laws  of  the 
state  of  Pennsylvania,  and  doing  buainess 
under  the  nnme  of  the  Tide- Water  Pipe 
Company  I  Ltd . ) .  This  company  trana- 
ports  oil  from  the  Appalachian  field  In  the 
western  part  of  Pennsylvania,  and  also  oil 
received  through  connecting  lines  from  other 
flelds,  to  the  Tide-Water  Oil  Company  re- 
finery at  Bayonne,  In  the  state  of  New 
Jersey.  It  also  owns  and  operates  branch 
~n  New  York  and  Pennsylvania,  and 
extending  [089]  from  Stoy,  Illinois, 


very    through  the  states  of  Illinois,  Indiana,  Ohio, 
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uid  FennayWuiik.  The  greater  put  of  tlw 
crude  oil  truiaported  bj  tliii  eompuiT  ii 
purchased  from  other  producers.  Tie  lines 
which  it  owns  and  the  Bajonnft  refinery 
which  it  serve*  sre  und^r  common  or  uni' 
fled  control. 

"Tbe  Ohio  Oil  Company  is  a  corporation 
organized  in  18S7  under  the  laws  of  the 
state  of  Ohio.  It  owni  and  operates  pipe 
lines  in  the  states  of  Ohio,  Indiana,  and 
Illinois,  and  also  leases  and  operatea  a 
line  from  Negley,  Ohio,  to  Centerbridge,  In 
the  state  of  Pennsylvania.  It  is  an  ex- 
tensive purchaser  of  crude  oir  from  other 
producers. 

"The  Standard  Oil  Company,  designated, 
for  eoorenience,  'Standard  Oil  Company 
of  New  Jersey,'  Is  a  corporation  or^niied 
in  1882  under  the  laws  of  the  state  of  New 
Jersey,  and  ita  principal  pipe  linee  are 
the  following:  (a)  A  line  extending  from 
Unionville,  in  the  state  of  New  York,  near 
the  boundary  line  of  New  Jersey,  through 
the  latter  state  to  its  reflneriea  at  Bayonne; 
(b)  a  line  from  Centerbridge,  in  the  state 
of  Pennsylvania,  near  the  boundary  of 
New  Jersey,  through  the  latter  state  to  its 
refineries  at  Bayonne  and  Bayway;  and 
(e)  a  line  from  Fawn  Grove,  in  the  state 
of  Pennsylvania,  near  the  boundary  of 
Maryland,  through  the  latter  state  to  ita 
i-cRnery  at  Baltimore.  The  record  indicates 
that  much  the  greater  part  of  the  oil  trans- 
ported through  these  lines,  and  perhaps  all 
of  it,   is  oil  which  this  company  has  pur- 

"The  Standard  Oil  Company  of  Louisiana 
ia  a  corporation  organlted  in  1909  under  the 
laws  of  that  state.  It  owns  and  operates 
a  refinery  at  Baton  Rouge  and  a  trunlc 
line  extending  thereto  from  the  town  of 
Ida,  near  the  northern  line  of  Louisiana, 
and  also  gathering  lines  in  the  Caddo  field, 
in  the  states  of  Loni^ana  and  Texas.  It 
purchases  a  considerable  part  of  the  crude 
oil  which  its  tines  transport. 

"None  of  the  petitioning  corporations  is 
organised  or  [BTO]  derives  any  of  ita  cor- 
porate powers  from  laws  of  the  state  of  its 
creation  under  which  common  carrier  or  oth- 


always  conducted  its  operations  tinder  and 
in  compliance  with  state  laws  which  relate 
to    private    as    distinguished    from    public 

The  compsniea  do  not  possess  the  right 
of  eminent  domain,  and  their  lines  are  laid 
over  private  rights  of  way,  except  some  of 
them  for  short  distances  have  laid  their  lines 
along  the  rights  of  way  of  certain  railroads 
under  aome  contract  arrangement  with  the 
railroads,  one  of  tb«n  for  a  diataaoe  of 
h^mt  SOO  miles.     They,  however,  havs  In 


many  instances  also  laid  their  lines  acrost 
or  along  public  street*  and  hi^waya  t^  per- 
mission or  consent  of  the  local  authorititt. 
None  of  them  has  mer  held  itaelf  out  u 
a  common  carrier,  or  in  fact  svar  carrifd 
oil  for  others,  but  they  have  carried  aslf 
such  oil  as  tbey  produced  from  th^  owi 
wells  or  purchased  fi^om  other  prodncen, 
and  which  they  owned  when  the  traoapor- 
tation  took  place. 

Concluding  its  recitation  of  facta,  (kt 
commerce  court  said:  "In  short,  so  far  u 
tlieir  legal  status  ia  Sxed  by  the  laws  of 
the  states  of  their  creation,  and  so  far  si 
their  acts  and  attitude  could  make  then 
such,  all  the  petitioners  [appellee  earn- 
paniea]  carry  on  a  private  businea^  st 
least,  in  the  sense  that  they  transport  only 
their  own  oil,  and  have  always  refused  to 
transport  for  others;  and  all  of  them  have 
evidently  sought  and  claimed  to  so  conduct 
their  .  operations  as  to  avoid  any  public 
activity  which  might  subject  them  to  pub- 
lic regulation." 

These  being  the  facts,  it  ia  yet  insisted 
that  the  appellee  companies  are  oomnnn 
carriers  "in  substance,"  and  Congress  by 
its  action  has  only  made  them  so  "in  form," 
and  that  this  is  unquestionably  within  the 
power  of  Congress.  But  there  is  Bamethisg 
more  to  be  considered  than  an  antithesis  of 
words.  There  is  an  antitheaia  of  [STl]  legal 
conaequencea, — the  subjecting  of  property  to 
other  uses  than  those  of  its  owner.  A  mani- 
fest taking,  therefore. 

But  let  me  get  away  from  any  appearand 
of  considering  words  or  forma  of  expr«s- 
aion  to  an  estimation  of  the  facta.  The 
Standard  Oil  Company  of  New  Jeraey  is 
made  prominent,  and  ths  exemplar  of  oil 
of  the  other  companies,  and  ita  stock  owner- 
ship in  some  of  them  is  assumed  to  destroy 
their  individuality  and  unite  them  all  in 
operation,  character,  and  elFect.  Indeed, 
it  is  represented  as  the  single  controllisg. 
force  and  master  of  the  transportation  of 
oil  "between  the  oil  fields  east  of  California 
and  the  Atlantic  ocean."  Under  its  awiv 
are  pictured  all  the  other  companies  except 
the  Standard  Oil  of  Louisiana,  the  latter 
company,  however,  having  a  baneful  pot*ncj 
of  dictation  to  the  other  owners  in  the  oil 
fields,  as  has  its  exemplar,  the  Standard 
Oil  of  New  Jersey.  In  other  words,  it 
is  argued,  the  companiea  have  made  them- 
selves mastera  of  their  respective  fields  b]F 
the  constraint  of  the  sale  of  the  oil  of 
other  owners  to  them  upon  terms  more  or 
leas  dicated  by  thtun  by  availing  themselves 
of  their  "monopoly  of  the  mean*  of  trass- 
portation."  This  is  the  charge.  The  facts 
of  the  case  do  not  sustain  it  except  s< 
they  exhibit  the  advantages  of  the  poMcs- 
aion  of  property  which  othara  do  not  poe- 
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of   artielei 

of  eongret- 

of   a  Binall 

the  facilitiei 


MM.  Mu*t  it  be  shired  bj  Uiok  otbera  for 
tb«t  rea»onI  The  conception  of  property 
is  eicliuiTencfa,  the  righta  of  ercInuTe 
poueflaion,  enjojnient,  uid  diapoaitioo. 
Taiie  away  thcM  rights  aad  ;ou  talce  all 
that  there  U  of  property.  Take  away  any 
of  them,  force  a  partieipatioa  in  any  of 
them,  and  you  take  property  to  that  extent. 
These  are  eommonplaceB,  bat  at  tiinee — it 
may  be  always— commonplaces  are  our  best 
guidea  when  righta  are  concerned.  They 
are  pertinent  to  this  caae.  The  employ- 
ment of  one'a  wealth  to  conatruct  or  pur- 
chase facilities  for  one'a  buaineM  greater 
than  olbers  possess  constitutes  no  monopoly 
that  does  not  appertain  to  all  property. 
Such  facilities  ma;  give  E0T2]  advantages, 
and,.it  may  be,  power;  so  does  all  property 
and  in  proportion  to  its  extent.  It  may 
well,  then,  be  asked— What  extent  of  trade 
advantages,  what  degree  of  power  in  pur- 
cfaaaing,  what  superiority  in  facilities  of 
tranaportatioQ  or  diapositit 
msy  I>e  ground  a  of  tbe 
sional  control  t  If  the  ow: 
oil  well  may  be  given  righta 
of  the  appellee  companies,  why  may  not  the 
owner  of  a  sraall  business  be  given  righta 
in  the  facilities  of  a  larger  business,  if 
Congress  aees  fit  to  aay  that  the  public 
welfare  requires  the  gift!  Can  any  privi- 
lege be  claimed  for  oil  that  cannot  be 
claimed  for  other  commoditiesT  May  a 
jobber  of  merchandise  in  Washington  who 
conducts  a  trade  in  Baltimore  and  other 
places,  and  owns  special  facilities  for  the 
transportation  of  his  merchandise,  be  com- 
pelled to  share  them  with  competitors  who 
may  not  be  able  to  afford  as  ample  ones, 
and  in  consequence  be  forced  to  sell  their 
property  to  him  at  a  disadvantage  I  Or, 
recnrring  to  the  illustration  of  W.  W.  Car- 
giU  Co.  V.  Minnesota,  can  one  who  erects 
elevators  for  the  storage  of  grain  of  his 
own  raising  (ancb  instance  exist),  sud 
u*ea  it  OS  well  for  grain  of  hia  purchase 
(there  are  more  of  such  inatances),  be  com- 
pelled to  share  their  advantage  with  other 
growers  or  purchasers  of  grain!  The  ad^ 
vantages  of  his  situation  are  quite  as  msni- 
fest  as  tbe  advantages  the  appellees  enjoy, 
and  the  effect  on  Interstate  commerce  trans- 
portation as  marked.  Upon  tbe  same  prin- 
ciple, one  who  builds  a  railroad  to  a  coal 
Aeld  or  to  a  forest  must  shars  it  with 
other  owners  in  the  Beld  or  forest  if  he 
ventures  to  purchase  their  productions. 
Such  is  the  principle  of  tbe  present  decision. 
Under  it  what  attribute  of  private  property 
is  leftT 

Let  us  not  exaggerate  the  conditions  or 
by  form  of  statement  put  out  of  view  es- 
sential elements.  Wbat  duress  is  employed 
tliat  is  not  employed  when  terms  are  exacted 
5S  L.  ed. 


rather,  [573]  and  more  accurately,  what 
duress  is  used  except  the  exclusion  of  others 
from  the  use  of  property  which  they  do  not 
own  I  There  were  no  prior  or  present  rights 
in  other  owners  of  oil  wells  to  tbe  use  of  the 
lines  of  tbe  appellee  oompaniea.  They  con- 
tributed nothing  to  tbe  construction  of  the 
lines,  and  their  exclusion  from  their  use 
is  the  exclusion  resulting  from  the  separate 
ownership  of  property  as  diatinguisbed 
from  rights  of  community  ownership. 

There  is  quite  a  body  of  opinion  wblcb 
considers  the  individual  ownership  of  prop- 
erty economically  and  politically  wrong  and 
insists  upon  a  community  of  all  that  is 
profit-bearing.  This  opinion  bas  its  cause, 
among  other  causea,  in  the  power — may  I 
•ay  the  dureseT—of  wealth.  If  it  ac- 
cumulates fil  per  cent  of  political  power, 
may  it  put  its  conviction  into  law  and 
justify  th^  law  by  the  advancement  of 
the  public  welfare  by  destroying  the  mo- 
nopoly and  mastery  of  individual  ownership  I 

I  submit,  with  deference,  that  It  is  mis- 
leading to  say  that  the  use  of  the  lines  by 
other  oil  ownera  waa  permitted  only  on 
terms  dictated  by  the  companies,  and  that 
through  such  dictation  they  "became  mas- 
ters of  the  fields  without  owning  them." 
And  I  take  it  if  the  companies  bad  not 
made  purchases  of  oil  or  refused  offers  of 
oil,  they  would  not  be  held  subject  to  tbe 
act.  Such  is  the  situation  of  the  Uncle 
Sam  Company  and  the  ground  of  decision 
in  regtrd  to  that  company.  It  is  not  held 
to  be  within  the  act.  It  seems  to  be  min- 
imised and  considered  not  big  enough  for 
the  application  of  the  law,  and  yet  it  owns 
and  operates  a  pipe  line  from  the  oil  fields 
of  Okiaboma  to  its  reflneriea  in  Kansas. 
The  extent  to  which  it  purchases  oil  from 
producers,  if  it  does  ao  at  all,  does  not 
appear  from  the  record.  It  may  be  anp- 
posed  that  if  it  venture  to  make  purchases 
of  oil  it  will  lose  its  immunity.  But  why 
its  exemptionl  Why  is  the  fact  of  pur- 
chases of  oil  importantl  la  it  not  the  con- 
cern of  the  small  oil  ownera  to  get  to 
market!  Indeed,  is  not  that  the  advantage 
they  get  [ST4]  from  the  low,  thereby  being 
able  to  break  away  from  the  supposed  sub- 
jection to,  and  "duress"  of,  the  superior  ad- 
vantages of  the  appellee  eompaniesl  The 
result  which  the  amendment  under  review 
was  intended  to  efFect  as  beneficial  to  tbe 
public  welfare.  The  query  then  occurs. 
May  all  of  the  other  oil  companies  give  tip 
their  purcbases,  and,  if  they  should,  will 
they  thereby  get  the  freedom  of  the  Uncle 
Sam  Company!  What,  then,  of  tbe  owners 
of  oilT  It  may  be  they  cannot  sell  their 
oil  at  all, — the  local  market  is  talcen  from 
them,  a  distant  market  la  not  poasiUe  for 
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them.    Ib  not  tiie  public  welfare  concerned  ^j  the  Uw  iriilch  creatMl  it,  lids,  bownw, 

for   them   In    neh    dtuatianT    Uiut   they  [a  in  eontroveny. 

remain   in   it  dependent   upon   the   richer  1  ooneur  In  the  judgment  u  to  tha  Und* 

owner  hnUneing  the  •dTontaga  of  remain-  Bam  Oil  Company.    From  the  jndgmcBta  u 

lug  under  the  law  or  becoming  free  from  it  I  to  the  other  eompaniea,  I  diaaent. 

Or  may  the  power  which  haa  brought  them 

to   meh   aitnation  extricate  them   from   It  

by  one  more  act  of  legialation  in  the  public 
Intereat,  aiid  to  take  from  the  eompaniea 
their  maatery  of  the  flelda  of  production! 

„"^'?I.T.?,3"!;.r,.r»'L."S;  "^-'^-o^N.  ,K.«M 

the  power  eierciMd  in  the  legialation  under  RAILWAY  COMPANY,  PUT.  in  Brr, 

tJ:^\.  ™«t'„c"r.„'L';!X^™™  qeorge  thomp^n.  (no.  752.1 

einlon  la,  engaging  id  interatate  commerce,  ' 

mj  be  telmd  conmon  crrier.  ud  mui.  |g„  g  (,   g^rt**.  rf.  ETS-liTa.r 

to  carry  the  product*  of  others  aa  well  aa 

their  own  producta.  Then,  having  been  made  Error  to  atate  oonrt  —  Federal  qneatton 

common    carriera,    under    the   authority    of  —  claim  at  Inunnnltr    from  llabUltr 

the  cited   cate,   they  can   be   forbidden   to  under  Federal  law. 

earry  their  own  producta,  and  so  by  legal  1-  A  deciaion  of  a  aUU  court,  entorciag 

circumlocuUoB  property   legally  devoted  to  *"  li»!"'.'tr.  <■'  »  railroad  company  for  per- 

,.                  «{»__■      i^MAA —.-I.  wnal    injunea    to    an    interstate    paaaenger 

"f/  .^     r^r'.    J            rLu  traveling  on  a      paaa   i«iued   to  h'eTnnd.r 

uae  and  devoted  wholly  to  the  uae  of  othera.  ,„thori^  of  the  ict  of  June  29,  190fl   (M 

A  queer  outcome.  Btat.  at,  L.  584,   chap.   3581,   U.  S.   Comp. 

I   have   extended   this   diacuaaion   beyond  Stat  Supp.  ISll,  p.  1288),  |  1,  aa  wife  of 

what  I  had  intended.  Much  more,  however,  ^n  employee,  on  the  ground  that  aueh  paM 

could  be  aaid  and  deciaiona  adduced  on  the  "aa  not  gratuitoua,  but  waa  iaaued  in  eon- 

variona   elemenU  of   the    ease.     Propheciea  »ideration   of   the   employee'a   aervicea,  and 

of  the  remilt  of  the   principlea   of  the   de-  hat  therefore  ahe  waa  not  bound  by  a  rtipa- 

,  .              ij    L     „   J        L'  u    T              I     -J  lation  thercm  on  which   the  railroad  coa- 

ciaion   could    be   made   which    I    am   afraid  ^^^   exempting  the  carrier  from  lU- 

could  not  be  pronounced  fanciful,  and  pro-  bility,   presents  a  question  under  that  act 

jccU    whoso    sbadowB    may    even    now    be  reriewable   by  the   Federal   Supreme  Court 

diacemed  [BTS]  will  plead  a  justilicaition  by  on  writ  of  error. 

the  deeiaion  In  these  caaee.     It  ia  to  be  re-  f^or  other  caaea,  ace  Appeal  and  Brroi,  isu- 

tio™  ol  leguLllon.    U  1.  to  b.  immbmrf  '*"^"  7„K;™??™„?'"  J^i.r 

.,    .  ,,     ^          .  ,                                ...  paaa  to  employee  a  family  —  aratoltv. 

that  there  cannot  be  one  measure  of  control  3.  A  paaa  iaaued  by  a  railroad  company 

for  Congreaa  over  private  property  and  iU  for  intcrttate  tranaporUtion  to  the  wife  of 

uaes  and  another  measure  of  control  for  the  an    employee    under    the    authority    of   the 

atatea.     In   other   words,   the   power   which  act  of  June  20,  1M6,  |  1,  muat  be  deemed 

Congr^e  haa  in  it,  domain   the  aUtea  have  NoTE.-On   the  general   aubject  of   writ^ 

in  their  domain.    AUrma,  however,  are  not  „,  „^<,r  ^„„  Unitid  SUtea  Supreme  Court 

a^pimenta,    and    I    grant    that    l^alation  (<,    gtate    courta— see    notes    to    Martin    v. 

mnst  be  practical.     But,  while  making  this  Hunter,  4  L.  ed.  U.  8.  87 ;  Hamblin  t.  West- 

eoncesaion,  and  giving  to  the  l^alatlon  in  em  Land  Co.  3?  L.  ed.  U.  S.  287;  Re  Ba- 

queation    the    presumption    of    conatitution-  cbanan,   39  L.   ed.   D.   8.   884;    and  Kipley 

ality   to   which    all    legi.Ution    is   entitled,    '■  iL""r' ">J?*- ,V- S- 888. 

,     '         ,           .     .      .  ^             ...  i  ,.  ,  On  what  adjudicationa  of  state  coorta  eaa 

I  am  yet  constrained  to  say  that  it  tran-  ^  brought  up  for  review  in  the  Supreme 

eeenda  the   limita.ot  the   power  of  reguU-  Court  of  the  United  States  by  writ  of  error 

tion  and  takes  property  without  due  proe-  to  those  courts — aee  note  to  Apes  TVantp. 

pgg  of  law  Co.  V.  Garbade,  82  L.R.A.  SIS. 

As  1   have  not  the  power  of  decision,   I  On    how    and    when    quMUona    murtbc 

.   ,          .y^               .  ii.     .    .  raiaed  and  decided  in  a  state  court  m  order 

do  not  enter  into  a  diacuaaion  of  the  facU  ^^  ^^,  a  caae  for  a  writ  of  error  (roan  the 

which    dratinguiah    the    casea.      It    may    be  Supreme   Court  of  the   United   State*— aee 

that  the  judgment  of  the  commerce  court  note  to  Mutual  L.  Ina.  Co.  ▼.  ICeGrew,  ttX 

aa   to   the   Standard   Oil   Company   should  L.R.A.  33. 

be  reversed  because  the  line,  of  the  company  ,    «"  V^^K  °;!.,-JI!°^""L'"  f*^^ 

1        i...        lu  I       _    ■  ■  ing  carrier's  liability — aee  notes  to  WaHher 

were  common  carriers  before  their  acqu.ai-  ^/>s„nthern    P.    Co.    S7    L.R.A.(N.8.)    BS. 

tion,  and  it  may  be  that  the  Prairie  Oil  k  and   Boering  t.   Cheaapeahe   Beadi   B.  Co. 

Oaa  Company  waa  made  a  common  carrier  48  L.  ed.  U.  B.  742. 
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ta  lum  been  gratuitoua,  and  not  issued  upon  Rt<r.  Stat.  |  709,  U.  B.  Ckiinp.  Stat.  1901, 

contideration    of   tbe    icrvicei    of    the   em-  p.  676,  to  kMcrt  a  right  Mid  ItmwnnHj  nadar 

plojee,  especUUf  in  »i«w  of  the  prohibition  guch  atAtute^  Blthough  the  «tatntea  may  "wt 

in  I  2  of  that  iict  ig.mrt  charging  n  great-  ^,,  ^.e  party  himaelf  a  perMnal  ot  afflnna- 

V^^lJ^tVJ  Tt^^TiZl''\^l  ««  rig"  that  could  be  enforced  by  direet 

tranaportatioD    ol    pauensera    from    that  ,.>,.,>      i 

•ehed^  in  the  cafrier^rpubliahed   rate..  ""  "S"*"^  '''•  '^J^^-  „   „  ,      ,   .  „ 

#1—1—  _  ™-  ,„  «..„■».».■.  »-™it»  _  N«tt  ».  Knut,  800  U.  B.  12,  60  L.  ed.  «8, 

Ctenlen  —  paaa  to  emploree  B  family  —  -.  o,,„    ~    t>.„    qia 

llmiUtlon  of  ItablUty.  *"  Sup.  Ct.  Rep.  Z16. 

3.  A  railroad  carrier  may  validly  rtipu-  Th"  Federal  question  will  be  decreed  suffl- 

late  in  a  patt  for  interatate  transportation  ciently  claimed  and  set  up  if  it  appear  from 

iwued  gratuitously  to  the  wife  of  an  em-  the  opinion  that  the  point  iraa  fully  eonatd- 

Soyee  under  the  authority  ot  the  act  of  ered   aa  a   Federal  queation,   and  decided 

uu  2B,  1906,  I  1,  that  it  shall  not  be  liable  ^^ingt  the  plaintiff  in  error. 

f?!;.,"thS^°™li:i'''L*°r«,'i,?;"?i"-  .    a    I-  F*«  *«»■  0*  Philadelphia  v.  New  York. 

'*^K^'*Be?  «:   ISos?  "•"■       ■   '■   *'   ""  119  U.  8.  no.  30  L.  ed.  342,  7  Sup.  Ct  Rep. 

TNoa    7S1    7521  lOSj  Powell  v.  Brunswick  County,  ISO  U.  8. 

**  433,  37  L.  ed.  1134,  14  Bnp.  Ct.  Rep.  IM; 

Argued  April  15  and  16,   1014.     Decided  Bayward  t.  Denny,  168  U.  S.  IBO,  3B  L.  ed. 

Jnne  22,  1014.  941,  IS  Sup.  Ct.  Rep.  777;  Home  for  Incura- 


WO  WRITS  of   Error  to  the  Court   of 


'.  New  York,  187  U.  8.  166,  47  L.  ed. 


1      .  .1.     c.  .       »/■-.,■*  1",   83  L.H.A.  320,  23   Sup.  Ct.  Rep.  84; 

Appeals  of  the  bute  of  Georgia  "^  '*"    u  •     i  t    t       p         McC    w  IHfi  IT  H  Ml 


T 

*?  .     .   .   ■'.      ,  .     ,   -   i„    ■        i-  375:  Ban  Jos«  Land  ft  Water  Co,  V.  San  Joa4 

that  atate,  m  favor  of  pla.nt.ff,  m  action,  ^^'^j^  ^  ^^^  „  g  ^^  j^  ^  „ 

to  recover  d.uuge.  arising  out  of  personal  ^  ^       ^^^  ;  ^^.^  ^J^ 

.nju««a  received  by  a  pas«^er  traveling  ^  ^^^^   ^;  ^^^^  ^       ^         ^ 

on.freepa™.     Heveraed  Rep.  289;  Moutaiia  ex  rel.  Hair^  v.Ric^  204 

See  «n.e  case  below,  13  Qa.  App.  541.  79  u.^  201.61  L.  ed.  400,  27  Sup.  Ct  Rep.  281; 

ttI"    f^'. t.t^  i„  th.  „„i«i™  N""  '•  Knut  200  U.  B.  12,  60  L.  ed.  348,  26 

The  facta  are  stated  in  the  opinion.  _        .-.■.   t»       n.n    i^       m   -      .t  i   ..     .   _ 

'^  Sup.  Ct.  Rep.  21Q;  Eau  Claire  Nat.  Bank  v. 

Mewra.   F.   Barron   Grier   and   W.   K.  Jackman,    204    U.    B.    632,   61   L.   ed.    003, 

Miller  argued  the  cauae,  and,  with  Hr.  T.  27  Sup.  Ct  Rep.  301;  Hammond  v.  Whlt- 

P.   Cothran,   filed   a   brief   for   plaintiff   in  tredge,  204  U.  B.  338,  61  L.  ed.  606,  27  Sup. 

error;  Ct  Rep.  396;  Chambers  t.  Baltimore  ft  0. 

Where  a  party  to  litigation  In  a  atata  b.  Co.  207  U.  B.  142,  62  L.  ed.  143,  28  Sup, 

court  insi.ta,  by  way  ot  objectiou  to  or  re-  Qt.  Rep.  34;   Seaboard  Air  Line  R.  Co.  v. 

queeta  for  inBtmction,  upon  a  construction  Duvall,  225  U.  S.  477,  66  L,  ed.  1171,  32  Sup. 

of   a   aUtuta   of  the   Dnited   States,  or   o&  Qt.  Rep.  7B0;   St.  Louis,  I.  M,  ft  S.  R.  Co. 

poaaibk  finding,  of  tact  from  the  evidence  t.  Hesterly,  228  U.  S.  704,  67  L.  ed.  1033, 

which  nay  lead  to  a  judgmmt  in  his  favor,  33  Sup.  Ct.  Rep,  703;  St.  Louis,  S.  F.  k  T. 

and  hie  claim  in  thia  reapect,  being  duly  set  R.  Co.  v.  Seate,  229  U.  S.  150,  57  L.  ed.  1129, 

up,  is  denied  by  the  highest  court  of  the  33  Sup.  Ct  Rep.  651;  St.  Louia,  I.  M.  ft  S. 

■tate.  then  the  question  thus  raised  may  be  R.  Co.  v.  MeWhirter,  220  U.  S.  205,  67  L.  ed. 

reviewed  in  thia  court.    The  plain  reason  is  11T9.  33  Sup.  Ct.  Ri?p,  868;  Wadkins  v.  Pro- 

that  in  all  anch  caaea  be  has  claimed  in  ducers'  Oil  Co.  227  U.  S.  368.  57  L.  ed.  5S1. 

the  ataU  court  a  right  or  Immunity  under  a  33  Sup.   Ct.  Rep.  380;   Adams  Exp.  Co.  v. 

law  of  the  United  States  and  it  baa  been  Croninger,  226  U.  S.  4B2.  57  L.  ed.  315,  44 

dmied  to  him.    Jurisdiction  so  clearly  war-  L.R,A.(N.8.)    267,   33   Sup.   Ct.   Rep.    148; 

ranted  by  the  Constitution  and  so  clearly  Chicago,  B.  ft  Q.  S,  Co.  v.  Miller,  226  U.  8. 

conferred  by  the  act  of  Congress  needs  no  613,  67  L.  ed.  323,   33   Bnp.  Ct,  Rep.  165; 

justification.     But  it  may  not  be  out  of  Norfolk  ft  W.  R.  Co,  v.  Dixie  Tobacco  Co. 

place  to  aa.y  tbat  In  no  other  manner  can  a  228  U.  S.  506,  57  L.  ed.  981,  33  Sup.  Ct,  Rep. 

traifonn  construction  of  the  statute  laws  of  600;  Southern  P.  Co.  v.  Schuyler,  227  U.  8. 

tlie  United  States  be  secured,  so  that  they  602,   57   L,   ed.   662,   43   L.R.A.(N.S.)    901, 

ahall  have  tbe  same  meaning  and  effect  in  33  Sup.  Ct.  Sep.  277. 
all  the  states  of  tbe  Union.  As'  an   incident  to  the  right  to   issue  a 

St  Lonis,  I.  H.  ft  S.  R.  Co.  v.  Taylor,  210  free  pass,  sa  a  gratuity,  to  an  employee  or 

V.  6.  208,  G2  L.  ed.  1007,  28  Sup.  Ct.  Rep.  his  family,  the  carrier  has  the  right  ta  im- 

610,  21  Am.  Neg,  Rep.  464.  poEe  upon  the  issuance,  acceptance,  and  use 

A  party  who  ImistH  that  a  judgment  can-  of  sucli  pase  the  condition  Uiat  the  carrier 

not   be   rendered    against   him   consistently  sliall  not  be  liable  in  damages  for  personal 

with  the  statutes  ot  the  United  States  may  injury  to  the  recipient  in  consequence  of  ita 

talrly  be  held,  within  tbe  meaning  of  U.  8.  negligence.     In  denying  tba  tight  to  laane 

"I"*"- r.o-.nl,-   "" 
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■Dch  fr«e  puc,  the  court  of  appeals  d«nle* 
the  right  of  limiUtlon  incidflnt  to  mch  pri- 
mus ri^t. 

Northeni  P.  B.  Co.  t.  Adanw,  lOfi  U.  8. 
441,  48  L.  ed.  B13,  24  Sup.  Ot.  Rep.  4DS; 
BoMing  V.  CheaapeiUce  Beach  R.  Co.  193  U. 
S.  442,  48  L.  ed.  748,  24  Sap.  CL  Rep.  SIS; 
Hutto  T.  Bouthem  R.  Co.  76  8.  C.  29E,  6S  8. 
E.  44S. 

An  Interstate  carrier  it  authoriied  to  iwue 
onl;  gratuitous  pasae*  to  ita  employees  or 
their  families;  it  is  not  authorized  to  ivue 
■  pass  in  part  payment  of  the  employee's 
services,  in  fnlfllment  ot  an  obligation  to 
that  effect  undertaken  at  the  time  and  as  a 
part  of  the  contract  of  serriee. 

LouisTille  ft  N.  R.  Co.  v.  Mottle;,  219  U. 
8.  407,  ES  L.  ed.  297,  34  LJt.A.(N.S.)  071, 
SI  Sup.  Ct.  Rep.  265 ;  Armour  Packing  Co.  t. 
United  States,  209  U.  S.  56,  52  L.  ed.  991, 
28  Sup.  Ct.  Rep.  428;  Chicago,  1.  ft  L.  R.  Co. 
T.  United  States,  219  U.  S.  486,  SS  L.  ed.  30S, 
31  Sup.  Ot.  Rep.  272;  SUte  t.  Union  P.  R. 
Co.  87  Neb.  2B,  31  L.RA..(N.S.)  857.  126  N. 
W.  859;  Smith  t.  Atchison,  T.  ft  B.  F.  R.  Co. 
114  C.  C.  A.  157,  194  Fed.  79;  Peterson  t. 
Seattle  Traction  Co.  23  Wash.  616,  53  L.R.A. 
S86,  63  Psc.  539,  66  Pac.  643. 


The  mere  discussion  of  Federal  qnestioni 
in  the  opinions  of  itate  courts  affords  no 
legal  basis  for  a  writ  of  error. 

Howard  v.  Fleming,  191  U.  B.  126,  48  L. 
ed.    121,   24   Sup.    Ct.   Rep.   4S. 

Such  questions  must  be  unmistakably 
made  in  the  pleadings,  and  not  left  for  mere 
inference. 

Mutual  L.  Ins.  Co.  t.  McGrew,  188  U.  S. 
2B1,  309,  «  L.  ed.  480,  486,  03  L.R.A.  33,  23 
Sup.  Ct.  Rep.  S7S. 

Every  ao-called  "free  pass"  ia  not  a  gratu- 
*ity.  Manjf  of  auch  passes  have  a  valid  con- 
aideration  behind  them,  and  whm  there  ia  a 
eoneideration,  the  stipulation  for  exemption 
ia  void. 

Orand  Trunk  R.  Co.  t.  Stevens,  9S  U.  S. 
666,  24  L.  ed.  5SS,  10  Am.  Neg.  Cas,  1138; 
PhiladelphU  ft  R.  R.  Co.  t.  Derby,  14  Bow. 
48S,  480,  14  L.  ed.  609,  610;  New  York  C. 
R.  Co.  T.  Lockwood,  17  Wall.  357,  21  L.  ed. 
627, 10  Am.  Neg.  Cas.  624;  Illinois  C.  R.  Co. 
T.  Reebe,  174  III.  13,  43  LJi.A.  210,  66  Am. 
St.  Rep.  263,  50  N.  E.  1019 ;  Raker  v.  Boston 
ft  M.  R.  Co.  74  N.  H.  100,  124  Am.  St.  Rep. 
937,  S6  Atl.  380,  12  Ann.  Cas.  1072;  Nicklea 
T.  Seaboard  Air  Line  R.  Co.  74  S.  C.  102,  64 
S.  E.  266;  Dugan  t.  Rlue  Hill  Street  B.  Co. 
1»S  Mass.  431,  79  N.  E,  748. 

Liability  under  free  pass  it  a  state,  and 
net  a  Federal,  question. 

eonthem  P.  Co.  t.  Schuyler,  227  U.  S.  001- 
147S 


010,  B7  L.  ed.  002-068,  43  L.R.A.(NjB.}  Ml, 
33  Sup.  CI  Rep.  277. 

In  the  Hepburn  act,  the  words  "frse  psM" 
were  used  In  the  ordinary,  accepted  aeu^ 
and  not  necessarily  as  a  pure  gratuity.  The 
mere  fact  that  the  railroad  company.  In  tta 
plea  in  the  atate  court,  claimed  that  tha 
alleged  paee  was  Itaned  under  the  Hepbon 
act,  does  not  show  that  the  railroad  had  aaj 
right  under  that  act,  as  a  defeiiM  to  the 

Price  V.  Pennsylvania  R.  Co.  lU  V.  8.  tU, 
28  U  ed.  980,  6  Sup.  Ct.  Rep.  427;  Banben' 
Mut.  Casualty  Co.  t.  Minneapolis.  St  P.  ft  8. 
Ste.  M.  B.  Co.  192  U.  S.  371,  48  L.  ed.  484, 
24  Sup.  Ct.  Rep.  325. 

A  rejected  amendment  ia  no  part  of  tlkc 
record,  and  is  not  l>efore  the  reviewing  court 
unless  embodied  in  the  bill  of  exception 
{which  was  not  done  in  this  case). 

Ledbetter  v.  Savannah  Brewing  Co.  8  Ga 
App.  282,  68  S.  E.  960. 

Mr.  Justice  Holmes  delivered  the  opinka 
ot  the  court: 

The  plaintiff,  Liule  Thompson,  sued  the 
railroad  company,  the  plaintiff  in  error,  to 
recover  for  personal  injuries  inflicted  upon 
her  while  ahe  was  a  passenger  upon  a  train 
that  was  carrying  her  from  South  Carolina 
to  Georgia.  The  railroad  pleaded  that  alM 
was  traveling  on  a  free  [BTT]  pass  that  ex- 
empted the  company  from  liability,  the  aaine 
having  been  isaned  to  her  gratuitously  under 
the  Hepburn  act  of  June  29,  1906,  chap.  3681, 
I  1  [34  Stat,  at  L.  584,  U.  B.  Comp.  SUt 
Supp.  1911,  p.  128S],  as  wife  of  an  em- 
ployee. This  plea  was  struck  out,  subject 
to  the  delendant'a  exception.  Hie  defend- 
ant also  asked  for  an  instruction  that  if  the 
plaintiff  was  traveling  on  a  free  pass  pro- 
viding that  'the  railroad  should  not  ba 
liable  for  negligent  injur;  to  her  persiHi, 
she  could  not  recover.  This  was  refused 
and  was  made  s  ground  for  a  motion  for 
a  new  trial,  referring  to  the  act  of  CongrcM. 
The  motion  waa  overruled  seemingly  oa  the 
notion  that  by  the  atat«  law  the  defendaat 
wa«  liable  within  the  conditions  of  the  frt« 
paps.  The  court  of  appeals  held  such  a 
stipulation  binding  in  a  free  pass,  bnt 
held  that  the  Hepburn  act  created  an  ts- 
ception,  and  that  a  so-called  free  pan 
under  that  act,  issued  to  a  member  of  as 
employee's  family,  really  was  not  a  free 
pass,  but  was  issued  upon  consideration  et 
the  services  of  the  employee.  After  Uiia 
writ  of  error  was  taken  it  modifled  it* 
statement  so  as  to  say  that  the  jury  migkt 
infer  that  the  pass  was  issued  for  vahia 
But  no  such  issue  waa  before  the  Jury,  ai 
the  defenac  had  been  excluded  altogetluf, 
and  apart  from  other  objectlona  we  art 
of  opinion  that  the  change  does  aot  hs^ 
1X4  V,  «• 
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tiie  daciaion.  Ihe  riilr«*d  compuif  kwigiu  through  the  local  agents  of  a  nonreaident 
the  oouatructioii  of  the  court  of  appeala  nuumiactuiing  corporation,  which  are  aent 
and  the  two  ruUnn  below  aa  error.  There  »«  "other  aUte  to  be  filled,  the  articlea 
U    a    motion    to    diamiaa,    but    w«    are    of    "'^.red    being   delivers!    witWn   U>e   atate, 

__j  .1 *_  I, J  authority  to  receive 

leck,  or  draft,  and  to 

taice  notes  payable  at  banica  in  the  state. 

The  main  question  is  whether,  when  the    amuunta   to  the  doing   of    buaineaa   in    the 

statute  permits  the  issue  of  a  "free  pass"  to    state  to  the  extent  which  will  authorize  the 

its  employees  and  their  families,  it  means   serrieo   of   process   upon   its   agents   thus 

what  it  aaya.    Tho  railroad  was  under  no   engaged. 

obligation  to  isaue  the  paas.  It  may  be  t^-'Sj^J.'S^  ST  SS^f"^  ^«*-*  """• 
doubted  whether  it  oouJd  have  entered  into  oommerce  -  atat«  rvgnUtloii  -  aervlco 
one,  for  then  the  aervicea  would  be  the  con-  or  process  on  torolgn  corporation, 
aideration  for  the  duty  and  the  pass,  and  2.  A  foreign  corporation  engaged  in  in- 
ky |  2  it  was  forbidden  to  charge  "a  greater  teratate  commerce  only  ia  not  for  that  rea- 
or  les3  or  different  compensation"  for  aon  munune  from  the  service  of  process 
transportation  of  passcngera  from  that  in  ila    '^^'^  "^^  laws  of  the  state  in  whidi  it  h 


[For  otber  cases,  see  Commerce,  L  s.  In  Dl- 


ute  IS  [Stb]  between  the  reasonable  charges  gtat  8np.  Ct.  ]e08.] 

to  be  shown  in  its  schedules  and  the  free 

passes  which   it  may   Issue  only  to  those  [No.  297.] 

specified    in   the   act.     To   most   of   those 

enumerated  the  freb  pass  obviously  would  Argued  April  24,  1914.     Decided  June  22, 

be   gratuitous    in    the    strictest    sense,    and  1914. 

when  all  that  may  receive  them  are  grouped 

in   a  aingle   exception,   vre   think   it   plain  TN  ERSOB  to  the  Court  of  Appeals  of  the 

that  the   statute  contemplates  the  pass  as  1.  State  of  Ktmtucky  to  review  a  Judgment 

gratuitouH    in    the    same   sense   to   all.      It  which  affirmed  a  conviction  in  the  Brecken- 

follows,  or  rather  la  saying  the  same  thing  ridge  Circuit  Court  in  that  state  of  violat- 

In  other  words,  that  even  on   the  improb-  ing  the  state  anti-trust  law.     Affirmed.  1 

able  speculation  that  the  possibility  of  get-  See  same  case  below,  147   Ky.   655,   143 

ting  aa   occasional   free   pass   entered    into  S.  W.  303. 

the  motives  of  the  employee  in  working  for  The  facta  are  stated  in  the  opinion. 

Ih,  red,  th.  1.W  did  oot  ooDtemptat.  U.  „,„,     Al.und.r    Pop.    H.mpbre, 

work  u  .  «„™t,<.».l  todu.em.nl  lor  Ih.  „j         „  ^   B.noroK  .rg«rf  Ih.  o.u»!, 

'•"•   '"'•   "",  "'  '"f^."'!,  ""'•"'',  "4   »1'1   Mr.   Tirtot   A.   Kern,,    «l,d   . 

.  T  "         '      ,         ";      .1""   '  .  T  t™'  '"  ?■■"■"«■  1»  "•"  ' 

Ih.,.  1.  .0  ,UMtio»  of  th.  "Mjly  of  .U  ^             -^  4„  „,  j„,       ^„j. 

•tlputatjoo..     Th,.   ...   ™'"1«1^    «■•  „,„  to  K»t».ky 

T^  ;,'  tT;  V%"  •      •  .'S^-  "?  O™.  »■  Hog.0.  M.  k  T.  Co.  26  Ky.  L.  Hep. 

SjSf     "i  ,  ',-         S""',.,  ?,'V°;L  ".  "  8  W.  717,  Con.  ,.  MfpK  B.y  Prm 

J«dgm..t  r«.™i.  ^,,„,   ,   ,„„,^   .orpo?.Hoo   by   proo«. 

B                      .    >       ^'      AL     •    .1          1  .  served  upon  anyone,  the  corporation  must  be 

By agreement  ot  p.rtiea  the  judgment  m  y^^^^'i^  the  sUte 

No.  762  waa  to  follow  the  foregoing.    There  ^         ^    ^^^^       ^          j5„  „    5^  ^jg^ 

forein  No.  T52  also  the  judgmant  1.  re-  3^  ^  J  5„_  j5  g^,  ot.  Rep.  659;  Conl^ 

""**•  r.  Matbieson  Alkali  Works,  190  U.  B.  406, 

47  L.  ed.  1118,  23  Snp.  Ct.  Kep.  728;  Calc- 

"  donlan  Coal  Co.  v.  Baker,  196  U.  8.  432,  49 

[67«]    INTERNATIONAL    HARVESTER  I^  ed.  640,  26  Snp.  Ct  Rep.  376;  Remington 

COMPANY  OF  AMERICA,  PIff.  in  Err.,       " 


COMMONWEALTH  OF  KENTUCKY. 


t  Leave  fcranted  0 


(Bee  S.  C.  Reporter's  ed.  679-^i89.)  Note.— On    soliciting    trade    aa    doing 

business    within    the    state — aee   notes    to 

Writ  knd  prooeaa  —  aerrlce  on  forelcn    Berger    v.    Pennsylvania    R.    Oo.    9    L.R.A. 

oorporatlon  —  what  Is  doing  baalneas.     (N.S.)    1214,  and  Saxony  Mills  t.  Wagner 

1.  The  continuous  solicitation  of  orders    k  Co.  28  L.R.A.(N.8.)  834. 

•"'•'•  L ,., Google"" 


SUPREME  COURT  OF  THE  UNITED  STATES.  Oct.  TBm, 

▼.  Caitnil  P.  R.  Co.  19S  U.  S.  QS,  49  L.  ed.  formerly   carried  on  buiiaen   in   Kentudc; 

9S9,  25  Sup.  Ct.  Rep.  6TT;  Kendall  v.  Amer-  does  not  alter  the  situation. 

ietm  Automatic  Loom  Co.  199  U.  5.  477,  49  Conley  t.  HathieMm  AlluU  Worlcs,  IBD  V. 

L.  ed.  1133,  26  Sup.  Ct.  R«p.  708;  Peterson  8.  406,  47  L.  ed.  1113,  23  Sup.  Ct.  Rep.  728; 

T.  Chicago,  R.  I.  &  P.  R.  Co.  206  U.  S.  364,  SI  International  Textbook  Co.  f.  Pig^  217  U.  8. 

L.  ed.  S41,  27  Sup.  Ct.  Rep.  613;  Green  t.  B1,  64  L.  ed.  078,  27  Lil.A.(H,S.)   493,  30 

Chicago,  B.  A  Q.  R.  Co.  206  U.  S.  530,  61  Sup.  a.  Rep.  481,  18  Ann.  CaL  llOSi  8t 

.L.  ed.  91S,  27  Sup.  Ct.  Rep.  606;  Mechanical  Louis  South neateni  R.  Co.  v.  Alexander,  2E7 

Appliance  Co.  t.  Cartleman,  216  U.  S.  437,  U.  8. 220,  67  L.  ed.  488,  93  Sup.  Ct.  Rep.  249. 

64  L.  ed.  272,  30  Sup.  Ct.  Rep.  126;  Saxon;  Before  a  foreign  corporation  can  be  Ried, 

Hilla  r.  Wagner,   94  Hiss.   233,  23   L.R.A.  it  must  lubmit  to  the  jurisdiction  ol  tbe 

(N.S.)  834,  136  Am.  St.  Rep.  57S,  47  So.  8D0,  state  court. 

19ADn.  Caa.  190;  Fawkes  v.  American  Motor  St.  Clair  t.  Cox,  100  U.  S.  330,  364,  27  L. 

Car  Sales  Co.  170  Fed.  1010.  ed.  222,  224, 1  Sup.  Ct.  Rep.  354;  BalUmore 

At  the  time  of  the  attempted  serrice.  the  k  0.  R.  Co.  r.  Harris,  IS  WaU.  65,  81,  20 

defendant  was  doing  nothing  but  an  inter-  L.  ed.  354,  368;  Conle;  v.  Mathieson  Alkali 

state  commerce  business  with  the  people  of  Works,  190  U.  S.  400,  47  L.  ed.  1113,  23  Sup. 

Kentucky.  Ct.  Hep.  728 ;  Peterson  ».  Chicago,  R.  I.  k  P. 

Com.  T.   Chattanooga  Implement  t  Mfg.  B.  Co.  206  U.  S.  304,  394,  61  L.  ed.  841,  853, 

Co.  120  Ky.  036,  104  S.  W.  389;  Brennan  v.  27  Sup.  Ct.  Rep.  613;  Mechanical  Appliance 

Titusville,  153  U.  S.  280,  38  L.  ed.  710,  4  Co.  v.  Castleman,  215  U.  S.  437,  442,  64  L. 

luters.  Com:  Rep.  6S8,  14  Sup.  Ct.  Rep.  820;  ed.  2T2,  270,  30  Sup.  Ct  Rep.  12S;  Ex  part« 

Caldwell  V.  North  Carolina,  187  .U.  S.  622,  Schollenberger,  90  U.  S.  360,  378,  24  L.  *d. 

47  L.  ed.  330,  23  Sup.  Ct.  Rep.  22D.  853,  854. 

Tbe  carrying  on  of   interstate  commerce  A  state  can  impose  no  condition  whaterer 

by  the  defendant  with  persons  residing  in  upon  the  right  to  carry  on  interstate  eom- 

thia  Btat«  does  not  constitute  a  doing  of  busi-  merce. 

neas  in  Kentucky.  Minnesota  Rate  Cases   (Simpson  t.  Bhrp- 

Cora.  T.  Hogan,  M.  k  T.  Co.  25  Ky.  h.  Rep.  ard)  230  U.  S.  352,  401,  67  L.  ed.  1611.  1642. 

41,   74   8.    W.   737;    Com.   v.   Eclipse   Hay  48  L.R.A.(N.S.)  1161,  33  Sup.  Ct.  Hep.  7a>: 

Press  Co.  31  Ky.  L.  Rep.  824,  104  8.  W.  224 ;  CruUher  ».  Kentucky,  141 V.  8.  47. 67.  58, 35 

Havens  k  O.  Co.  v.  Diamond,  93  111.  App.  L.  ed.  649,  062,  11  Sup.  Ct.  Rep.  861;  Cooper 

664.  Mfg.  Co.  V.  Ferguson,  113  U.  S.  727,  736,  28 

Merely  soliciting  orders  is  not  doing  busi-  L.  ed.  1137.  1130,  6  Sup.  Ct.  Rep.  739;  Bir- 

ness  in  a  state.  rett  v.  New  York,  232  U.  S.  14,  30,  31.  ante. 

Green  t.  Chicigo,  B.  k  Q.  R.  Co.  205  U.  S.  463,  490,  34  Sup.  Ct.  Rep.  20S;  Harrison  t. 

530,  61   L.  ed.  910,  27  Sup.  a.  Hep.  695;  St.  Louis  ft  8.  F.  R.  Co.  232  U.  S.  318,  331, 

North  Wisconsin  Cattle  Co.  v.  Oregon  Short  ante,  621,  025,  34  Sup.  Ct.  Rep.  333. 

Line  R.  Co  106  Minn.  198  117  N.  W.  391;  y,    ^.„.,  Carroll  argued  the  cause, 

c!T^,»     rV*^"  ?i?""" '^T  ^'J!^  *^- ^i^  "■!.    "^th    Mr.    James    Gannett,    Attorney 

^^■^!}i^f^"l^l^'^r^\t°\^-  GenWal   of   Kentucky,   and   Me^rs.   Prank 

127  Fed.  235;  N.  K   Fairb.nk  A  Co.  t.  Cin-  g   □       h„t     j.  r.  i;„         j.  c.  Dednus. 

cmn.U,N.O   *T.P.R.Co.4C   C.A.403,  c.    H.    Hill,    and   G.    D.    Florence,    filed   . 

9  U.S.  App.  212.  64  Fed.  423;  Will  am  Grace  brief  for  defendant  in  error: 

^■^'  f'".?^  ^V^'^  ?",*?, ^''*'-  ^\.^:  •**  Pl«f"tift  i"  error  cannot  raise  the  qnestioc 

w  C-  A-  !«/- ^7*  If^-  181  ■  f"™y  "'"-  "■  in  this  court  that  the  proceeding,  a^inst  it 

Wagner.  94  M.ss.  233,  23  L,R.A.(N.S.)  834,  -^   ^bese  cases  were  a  denial  to  U  of  due 

130  Am.  St.  Rep.  575,  47  So.  809,  IB  Ann.  „__,„  „.  ,,„ 

_      .--  process  or  law. 

T    r;^*u.^j     J     .          ^                  .L  ..  Com.T.Cheelt.  lDuv.28;Com.T.Neat,89 

To  hold  that  defendant  can  be  prosecuted  jj      242    12  S.  W.  256;   Payne  v.  Com.  16 

in  these  cases  would  violat*  the  commerce  Ry  ^  Rep.  839,  30  S.  W.  410;  Sharp  ».  Com. 

clause   of   the   United   SUt«i   Constitution,  jg  jj^   j^   j^^p    gjQ^  jq  a.  w.  414;  York  t. 

Waters-Pierce  Oil  Co.  v.  Texas,  177  U,  8.  j^^^^  337  u.  S.  15.  20,  34  L,  ed.  004.  605, 

28,  43,  44  L.  ed.  057.  803,  20  Sup,  Ct.  Ecp.  ^  sup.  Ct.  Rep.  B;  Cosmopolitan  His.  Co. 

618;  Hadley  Dean  Plate  Glass  Co.  v.  High-  ,.  WaUh,  193  U.  S.  409,  48  L.  ed.  TS8,  24 

landGlaBBCo.74C.C.A.402,  143  Fed.244;  Sup.  Ct.  Rep.   4B9. 

Albertype  Co.  t.  Gust  Feist  Co.  102  Tex.  219,  The  ^process  in  this  case  was  served  upon 
114  B.  W.  791;  Eclipse  Paint  &  Mfg.  Co.  t.  the  proper  person,  and  tbe  judgmnit  res- 
New  Process  Roofing  ft  Supply  Co.  65  Tex.  dered  thereon  was  valid  and  binding. 
Oiv.  App.  553,  120  8.  W.  632 ;  Moroney  Hard-  St.  Lonia  Southwestern  R.  Co.  t.  Aleian- 
ware  Co.  v.  Goodwin  Pottery  Co.  —  Tex.  Civ,  der,  227  U.  S.  227,  57  L.  ed-  489,  33  Snp. 
App.  — ,  120  S.  W.  1088.  Ct.  Rep.  245;  Good  Roads  Machinery  Co.  v. 

The  fact   that   the  Harvester   Company  Com.  140  Ky.  600, 143  S.  W.  18;  Boyd  CoM- 

14S0  .-.          U«  V.  Ik 

DiailizedbyGOOgrC 


uu. 
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mlMton  Co.  T.  Coatea,  24  K^.  L.  Rep.  730,  OB 
B.  W.  lOOOi  NelMm  v.  RehkopI,  26  K7.  L. 
Rep.  382,  TS  8.  W.  203 ;  Oreeo  v.  Chie«go,  B. 
t  Q.  R.  Co.  200  U.  S.  630,  01  L.  ed.  916, 
27  Sup.  Ct.  Rep.  096 ;  Denver  &  R.  Q.  R.  Co. 
V.  Roller,  49  L.RA.  TT,  41  C.  C.  A.  22,  100 
Fed.  T3S;  Int«rn*tionU  Textbook  Co.  v. 
■  flgg;  21T  U,  S.  91,  04  L.  ed,  678,  27  L j( Jl, 
(N.S.}  403,  30  Blip.  Ct.  Rep.  481,  IS  Ann. 
Cu.  1103;  DelunkUr  t.  Boutn  Dakota,  200 
U.  8.  03,  SI  L.  ed.  724,  27  Sap.  Ct.  Rep. 
447,  10  Ann.  C«b.  733;  10  Cyc.  1347,  184B. 

To  hold  thkt  plaintiff  in  error  vbj  proper- 
ly aerred  with  proceM,  and  that  the  judg- 
ment rendered  against  It  ia  valid,  will  not 
violate  the  commerce  clauH  of  the  United 
States  Constitution. 

International  Harvester  Co.  v.  Com.  147 
Ky.  067,  148  S.  W.  393. 


This  case  presents  the  question  of  the 
Bufficieney  of  the  service  of  process  on  an 
alleged  agent  of  the  Intemationnl  Harvester 
Company  in  a  criminal  proceeding  In 
Breckenridge  county,  Kentucky,  in  the 
court  of  which  county  an  indictment  had 
been  returned  against  the  Harvester  Com- 
pany for  alleged  violation  of  the  antl- 
(mst  laws  of  the  state  of  Kentucky.  The 
Harvester  Company  appeared  and  moved 
to  quash  the  return,  substantially  upon 
the  ground  that  service  bad  not  been  made 
npon  an  authorized  agent  of  the  company, 
and  that  the  company  was  not  doing  busi- 
ness within  the  state  of  Kentucky,  and  It 
•Pt  np  that  any  action  under  the  attempted 
service  would  violate  the  due  process  and 
commerce  clauses  of  the  Federal  Constitu- 
tion. The  only  question  involved,  says 
tbe  eonrt  of  appeals,  and  we  find  none 
othrr  in  the  record,  is  whether  there  was 
such  service  of  process  as  would  sustain  the 
judgment.  The  court  overruled  the  motion, 
and,  the  case  being  called  for  trial  and  the 
Harvester    Company    failing   to    appear    or 

C.d,  judgment  by  default  for  S.'^OO  penalty 
entered  against  it,  which  was  affirmed 
by  the  court  of  appeals  of  Kentucky  (147 
Ky.  688,  140  S.  W.   303). 

It  appeared  that  prior  to  October  28, 
1011,  before  this  indictment  was  returned, 
the  Harvester  Company  had  [B83]  been  do- 
lug  business  In  Kentucky,  and  bad  designated 
Louisville,  Kentucky,  as  its  principal  place 
of  hnsinsss,  in  compliance  with  the  stst- 
utes  of  Kentucky  in -that  respect.  It  fur- 
ther appeared  that  the  company  had  re- 
voked the  agency  of  one  who  had  been 
appointed  under  the  Kentucky  statute,  and 
bad  not  appointed  anyone  else  upon  whom 
proecsa   might  be    served. 

It  is  conceded  in  the  brief  of  the  learned 
B8  li.  ed. 


counsel  for  the  plaintiff  in  error  that 
whether  the  person  upon  whom  process 
was  served  was  one  designated  by  the  law 
of  Kentucky  as  an  agent  to  receive  sum- 
mons on  behalf  of  the  Harvester  Company 
was  a  question  within  the  province  of  tbe 
court  of  appeals  o*  Kentucky  to  Anally 
determine,  and  no  review  of  that  decisioo 
is  asked  here.  We  come,  then,  to  the  first 
question  in  this  case,  which  ia,  Whether, 
nnder  tbe  circumstances  shown  in  this  case, 
the  Harvester  Company  was  carrying  on 
business  In  tbe  state  of  Kentuclcy  in  such 
manner  as  to  justify  the  courts  of  that 
state  in  taking  jurisdiction  of  complaints 
against  it. 

For  some  purposes  a  corporation  is 
deemed  to  be  a  resident  of  tbe  state  of 
its  creation;  hut  when  a  corporation  of  one 
state  goes  into  another.  In  order  to  be  re- 
garded as  within  the  latter  it  muat  be 
there  by  its  agents  authorised  to  transact 
its  business  in  that  state.  Tfie  mere  preo- 
cnce  of  an  agent  upon  personal  affaire  does 
not  cany  tbe  corporation  into  the  foreign  ' 
state.  It  has  been  frequently  held  by  this 
court,  and  it  can  no  longer  be  doubted, 
that  it  is  essential  to  the  rendition  of  a 
personal  judgment  that  the  corporation  be 
"doing  business"  within  the  state.  St. 
Louis  Southwestern  R.  Co.  v.  Alexander, 
227  U.  8.  SIB,  226,  07  L.  ed.  4B6,  468.  33 
Sup.  Ct.  Rep.  840,  and  cases  there  cited.  As 
was  said  in  that  case,  ^each  case  must  de- 
pend upon  its  own  facta,^  and  their  consid- 
eration must  show  tbat  this  essential  re- 
quirement of  jurisdiction  has  been  com- 
plied with,  and  that  the  corporation  is 
actually   doing   business    within    the    state. 

In  the  cose  now  under  consideration  the 
court  of  appeals  [S84]  of  Kentucky  found, 
with  warrant  for  the  conclusion,  that  the 
Harvester  Company's  method  of  conducting 
business  might  be  shown  to  the  best  ad- 
vantage fran  tbe  general  instmotion  of  tb« 
company  to  its  agent*,  of  date  November 
7,   IBll,   as  follows: 

"The  company's  transactions  hereafter 
with  the  people  of  Kentucky  muat  be  on  a 
itrictly  interstate  commerce  basis.  Trav- 
elers negotiating  sales  must  not  hereafter 
have  any  headquarters  or  place  of  business 
In  that  state,  but  may  reside  there. 

"Their  authority  must  be  limited  to  tak- 
ing orders,  and  all  orders  must  be  taken 
subject  to  the  approval  of  the  general 
agent  outside  of  tbe  state,  and  all  goods 
must  be  shipped  from  outside  of  the  state 
after  the  orders  have  been  approved.  Trav- 
elers do  not  have  authority  to  make  a  con- 
tract of  any  kind  in  the  state  of  Kentucky. 
They  merely  take  orders  to  be  submitted 
to  the  general  agent.  If  anyone  in  Ken- 
tucky owes  the  company  a  debt,  they  may 
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receive  the  money,  or  a  check,  or  a  draJt 
for  the  Mune,  but  they  do  not  hftve  any 
authority  to  make  any  allowance  or  com- 
promise any  disputed  elaims.  When  a  nat- 
ter cannot  be  settled  by  payment  of  the 
amount  due,  the  matter  muat  be  submitted 
to  the  general  collection  agent,  •■  the  eaae 
may  be,  for  adjustment,  and  he  can  give 
the  order  aa  to  what  allowance  or  what 
compromise  may  be  accepted.  All  contracts 
of  sale  must  be  made  f.  o.  b.  from  some 
point  outside  of  Kentucky,  and  the  goods 
become  the  property  of  the  purchaser  when 
they  are  delivered  to  the  carrier  outside 
of  the  state.  Notes  for  the  purchase  price 
may  be  taken,  and  tbey  may  be  made  pay- 
able at  any  bank  in  Kentucky.  All  con- 
tracts of  any  and  every  kind  made  with 
the  people  of  Kentucky  must  be  made  out- 
side of  that  state,  and  they  will  be  con- 
tracts  governed  by  the  laws  of  the  various 
states  in  which  we  have  general  agencies 
handling  interstate  busincaa  with  the  people 
«f  Kentucky.  For  example,  contracts  [BSB] 
made  by  tbe  general  agent  at  Parkereburg, 
West  Virginia,  will  be  West  Virginia  con- 
tracts. 

"If  any  one  of  tbe  company's  general 
agents  deviates  from  what  is  stated  in  this 
letter,  tbe  result  will  be  just  tbe  same  as 
if  all  of  them  bad  done  so.  Anything  that 
is  done  that  places  the  company  in  the 
position  where  it  can  be  held  as  having 
done  business  in  Kentucky  will  not  only 
make  the  man  transacting  the  business  lia- 
ble to  a  fine  of  from  (100  to  |1,000  for 
each  offense,  bnt'it  will  make  the  company 
liable  (or  doing  business  in  the  state  with- 
out complying  with  the  requirements  of  the 
laws  of  the  state.  We  will  therefore  de- 
pend upon  you  to  see  that  these  instruc- 
tions are  strictly  carried  out." 

Taking  this  as  the  method  of  carrying 
on  the  affairs  of  tbe  Harvester  Company 
in  Kentucky,  does  it  show  a  doing  of  busi. 
ness  within  that  state  to  the  extent  which 
will  authorise  the  service  of  process  upon 
its  agents   thus  engaged  T 

Upon  this  question  the  case  is  a  close 
one,  but  upon  tbe  whole  we  agree  with  the 
conclusion  reached  by  the  court  of  appeals, 
that  the  Harvester  Company  was  engaged 
in  carrying  on  business  in  Kentucky.  We 
place  no  stress  upon  the  fact  that  the  Har- 
vester Company  had  previously  been  en- 
gaged in  doing  business  in  Kentucky,  and 
Jiad  withdrawn  from  that  state  for  reasons 
of  its  own.  Its  motives  cannot  alTect  tbe 
legal  questions  here  involved.  In  order  to 
hold  it  responsible  under  tbe  process  of 
the  state  court,  it  must  appear  that  it 
was  carrying  on  business  within  the  state 
at  the  time  of  the  attempted  service.  As 
we  have  said,  we  think  it  was.  Here  was 
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a  continuous  course  of  business  in  'Vm 
solicitation  of  orders  which  were  aent  tn 
another  state,  and  in  response  to  wU^ 
the  machines  of  the  Harvester  Company 
were  delivered'  within  the  state  «f  Ka- 
tucky.  This  was  a  course  of  liiiiilniM,  not 
a  single  transaction.  The  agents  not  obIj 
solicited  such  orders  [S86}  in  Ksntneky,  but 
might  tbere  receive  payment  in  money, 
checks,  or  drafts.  They  might  tnke  notes 
of  customers,  which  notes  were  made  pay- 
able, and  doubtless  were  collected,  at  any 
bank  in  Kentucky.  This  doutae  of  conduct 
of  authoriied  agents  within  the  state  in 
our  judgment  constituted  a  doing  of  busi- 
ness there  in  such  wise  that  tbe  Harveater 
Company  might  be  fairly  aaid  to  have 
been  there,  doing  business,  and  amenable 
to  tbe  process  of  ths  courts  nl  the  state. 
It  is  argued  that  this  conclnsioa  is  in 
direct  conflict  with  the  case  of  Qreoi  v. 
Chicago,  B.  ft  Q.  R.  Co.  £05  U.  S.  S30,  SI 
L.  ed.  916,  27  Sup,  Ct.  Sep.  &96.  W« 
have  no  desire  to  depart  from  that  decision 
which,  however,  was  an  eitreme  eaae.  There 
tbe  railway  company,  carrying  on  no  busi- 
ness in  Pennsylvania,  other  than  that  here- 
inafter  mentioned,  and  having  its  organi- 
zation and  tracks  in  another  state,  was 
sought  to  be  held  liable  in  tbe  circuit  court 
of  the  United  States  for  the  eastern  district 
of  Pennsylvania  by  service  upon  one  Belter, 
who  was  described  as  an  agent  of  tbe  cor- 
poration.  As  incidental  and  collateral  to 
its  business  proper  the  company  solicited 
freight  and  passenger  traffic  in  other  parts 
of  the  country  than  those  through  which 
its  tracks  ran.  For  that  purpose  it  em- 
ployed Heller,  who  had  an  office  in  Phila- 
delphia, where  he  was  known  as  district 
freight  and  passenger  agent,  to  procure 
passengers  and  freight  to  be  transported 
over  the  company's  line.  He  had  clerks 
and  traveling  passenger  and  freight  agents 
who  reported  to  him.  He  sold  nu  tickets 
and  received  no  payment  for  the  transpor- 
tation of  freight,  but  took  tbe  money  of 
those  desiring  to  purchase  tickets,  and  pro- 
cured from  one  of  the  railroads  running 
west  from  Philadelphia  a  ticket-  for  Chi- 
cago and  a  prepaid  order  which  gave  the 
holder  the  right  to  receive  from  tbe  com- 
pany in  Chicago  a  ticket  over  its  road. 
Occasionally  he  sold  to  railroad  employees, 
who  already  had  tickela  over  intermediate 
lines,  orders  for  reduced  ratca  over  the 
company's  line.  [B8T]  In  some  caaea,  for 
the  convenience  of  shippers  who  had  received 
bills  of  lading  from  tbe  initial  line  for 
goods  routed' over  the  company's  line,  he 
exchanged  bills  of  lading  over  its  line, 
which  were  not  in  force  until  tbe  frright 
had  been  actually  received  by  the  company. 
Snmmarliing  these  facts,  Ur.  Jnitiee 
^-'         1(14  V.  ■. 
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Uood7,    tpcaking    tor   the    court,   wid    (p. 

"The  bniineu  ahowD  In  thia  cue  wu  in 
•abatance  noUing  more  tbMi  that  of  lolici- 
tation.  Without  undertaking  to  fonnnlate 
U17  general  rule'  defining  what  transaa- 
.  tiou  will  conititut«  'doing  buBineea'  in  the 
•enae  that  Uabillty  to  aerrice  ia  inearred, 
-we  think  that  thia  is  not  enough  to  bring 
the  driendant  within  the  diatrtct  io  that 
proceaa  can  be  »erved  upon  it." 

In  tlie  caae  now  under  conaideration  there 
waa  aometfafng  more  than  mora  aolicitation. 
In  reaponae  to  the  orders  received,  there 
was  a  continuous  course  of  ehipment  of 
machines  into  Kentucky.  There  waa  author- 
ity to  receive  payment  in  money,  check,  or 
draft,  and  to  take  notea  payable  at  tuuka 
in   Kentucky. 

It  ta  fnrtlier  contended  that,  as  enforced 
by  the  deciaion  of  the  Kentucky  court,  the 
law,  in  its  relation  to  interstate  com- 
merce, operate!  to  burden  that  commerce. 
It  Is  ai^ed  that  a  corporation  engaged  in 
purely  interstate  commerce  within  a  state 
cannot  b«  required  to  submit  to  Tegulatious 
such  u  designating  an  agent  upon  whom 
proceaa  may  be  aerved  aa  a  condition  of 
doing  such  buaineaa,  and  that  aa  such  re- 
quirement cannot  be  made,  the  ordinary 
Agents  of  the  corporation,  although  doing 
interstate  buaiDesa  within  the  state,  cannot 
by  ita  laws  be  made  amenable  to  judicial 
proceaa  within  the  state.  The  cootentiou 
comes  to  this:  ao  long  a«  a  foreign  cor- 
poration engages  in  interstate 
«nly,  it  ia  Immune  from  the 
process  under  the  laws  of  the  state  in 
which  it  ia  carrying  on  such  Iniainess.  This 
ia  indeed,  aa  was  said  by  the  court  of  ap- 
peals of  Kentucky,  a  no*e1  proposition,  and 
we  are  unable  to  [B88]  find  a  deciaion  to 
support  It,  nor  haa  one  been  called  to  our 
attuition. 

True,  ]t  baa  been  |ield  time  and  again 
that  a  state  cannot  burden  interstate  com- 
merce or  'paaa  lawa  which  amount  to  the 
regulation  of  auch  commerce;  but  this  ia  a 
long  way  from  holding  tiiat  the  ordinary 
pTDCeas  of  the  courts  may  not  reach  eor- 
porations  carrying  on  business  within  the 
state  which  ie  wholly  of  an  interstate 
meree  character.  Bueh  corporations  are 
within  the  state,  receiving  ttie  protectlt 
of  its  laws,  and  may,  and  often  do,  have 
large  properties  located  within  the  statt'. 
In  Davis  t.  Cleveland,  C.  C.  k  St.  L.  R. 
Co.  217  U.  S.  167,  54  L.  ed.  70B,  27  L.H.A. 
{N.e.)  823,  30  Bup.  Gt  Rep.  483,  18  J 
Caa.  007,  thia  court  held  that  cars 
Its  Ii.  ed. 


gaged  _in  interstate  commerce  and  credits 
due  for  interstate  transportation  are  not 
Immune  from  seizure  under  the  laws  of 
the  state  regulating  gamishment  and  at- 
tachment because  of  their  connection  with 
interstate  commerce,  and  it  waa  recognized 
that  the  states  may  -  paaa  lawa  euforcing 
the  rights  of  eititena  which  .affect  interstate 
commerce,  but  fall  abort  of  regulating  auch 
the  aenae  in  which  the  Con- 
atitution  givea  aole  juriediction  to  Con- 
gress; citing  Bherlock  v.  Ailing,  93  U.  S. 
99,  103,  23  L.  ed.  SIS,  820;  Johnaon  v. 
Chicago  &  P.  Elevator  Co.  119  U.  S.  888, 
30  L.  ed.  447,  7  Sup.  Ct.  Rep.  2S4;  Eidd  v. 
Fearaon,  128  U.  S.  1,  23,  32  L.  ed.  34«, 
361,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  S,  477,  48  L.  ed.  268,  24  Sup.  Ct. 
Rep.  132;  and  The  Winnebago,  206  U.  B. 
3S4,  362,  01  L.  ed.  830,  840,  27  Sup.  Ct. 
Rep.  609,  io  which  this  court  snatained 
a  lien  under  the  laws  of  Michigan  on  a 
vesael  designed  to  be  used  in  both  foreign 
and  domestic  trade. 

In  International  Textbook  Co.  v.  Pigg, 
217  U.  S.  01,  64  L.  ed.  678,  27  L.R_A.(N.S.) 
493.  30  Sup.  Ct.  Rep.  481,  18  Ann.  Caa. 
1103,  it  ia  aaid.  It  waa  held  that  a  law 
of  Kansas  which  required  the  filing  by  a 
foreign  corporation  engaged  in  interstati- 
commerce  of  a  statement  of  ita  financial 
condition  as  a  prerequisite  of  the  right  to 
do  auch  huaineaa,  and  which  required  a 
certificate  from  the  secretary  of  atate  show- 
ing that  auch  atatementa  had  been  filed  aa 
a  condition  precedent  to  the  right  of  the 
corporation  to  maintain  a  suit  in  that  state, 
was  void.  But  that  case  did  not  hold,  as 
we  should  be  [BBS]  required  to  do  to  anstaiii 
the  contention  of  the  plaintiff  in  error  in  this 
case,  that  the  fact  that  the  corporation 
was  carrying  on  interstate  commerce  buai- 
neaa  through  duly  authorised  agents  made 
it  exempt  from  suit  within  the  atate  by 
aervice  upon  auch  agents. 
^^We  are  satisfied  that  the  presence  of  a 
corporation  within  a  state  necessary  to  the 
service  of  ,.roceaa,ia  ahown  when  it  appeara 
that  the  corporation  ia  there  carrying  on 
business  in  such  sense  aa  to  manifest  ita 
presence  within  the  state,  although  the 
business  transacted  may  be  entirely  Inter- 
atate  in  Ita  character.  In  other  words,  thia 
fact  alone  does  not  render  the  corporation 
immune  from  the  ordinary  process  of  the 
courts  of  the  atate. 

It  follows  that  the  judgment  of  the  Conrt 
of  Appeals  ef.  Kentucky  muat  be  atfiTmed. 
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COMMONWEALTH  0^  KENTUCKY. 
(8ec  S.  C.  Reparter'B  ed.  S8ft-591.) 


.  Kentucky, 
ante,  1204,  and  InterDational  Harvester  Co. 
V.  Kentucky,  ante,  1479. 


IN  ERROH  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Boyle 
Circuit  Conrt,  in  that  state,  of  a  violation 
of  the  state  anti-trust  laws.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  149  Ey.  41,  147  S. 
W.  780. 

The  facts  are  stated  in  the  opinion. 

MessrB.  Alexander  Pope  Hnnipbrey 
and  EMgar  A.  Bancroft  argued  the  cause, 
and,  with  Mr.  Victor  A,  Hemy,  Sled  a  Lrief 
for  plaintiff  in  error. 

Mr.  Charles  Carroll  argued  the  cause, 
and,  with  Mr.  James  Oarnett,  Attorney  Qen- 
eral  of  Kentucky,  and  lilessrs.  Frank  E. 
Dnugfaerty,  J.  R.  Mallory,  J.  C.  Dedman, 
C.  R.  Hill,  and  G.  D.  Florence,  filed  a  hrief 
for  defendant  in  error. 

For  contentions  of  counsel,  see  their  briefs 
as  reported  in  International  Harvester  Co. 
T.  Kentucky,  ante,  1476, 

Mr.  Justice  Dny  delivered  the  opinion  of 
the  court: 

A  penal  action  was  instituted  hy  the 
defendant  in  error  against  the  plaintiff  in 
error  in  the  Boyle  circuit  court  of  Ken- 
tucky under  the  anti-trust  laws  of  that 
state.  Summons  having  been  served  upon 
aa  alleged  agent  of  the  plaintiff  in  error, 
it  Bled  a  motion  io  quasb  the  return  for 
the  reason,  as  alleged,  that  the  pereoD  upon 
whom  service  bad  been  made  was  not  the 
authorized  agent  of  the  plaintiff  in  error, 
and  that  it  wat  not  doing  buEineas  in 
Kentucky.  The  facta  in  this  case,  wblcb 
are  identical  with  those  set  out  in  the  pre- 
vious case  {International  Harvester  Co.  *. 
Kentucky,  juat  decided,  234  U.  S.  579,  ante, 
1479,  34  Sup.  Ct.  Rep.  944),  show  that  the 
plaintiff  in  error  bad,  prior  to  the  com- 
mencement of  this  action,  revoked  the  au- 
thority of  an  agent  designated  hy  it  in  com- 
pliance tB9I]  with  tlie  laws  of  Kentucky, 
and  had  removed  tts  office  from  the  state,  but 
that  it  had  continued  through  its  agents, 
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the  party  served  in  this  case  being  ooa  of 
them,  to  solicit  orders  to  be  accepted  ont- 
■ide  of  the  state  for  the  ikle  of  nf -fcintt 
which  were  to  be  delivered  in  Eentu^,  aad 
that  its  agents  were  authorised  to  reeciv* 
money,  checks,  and  drafts  in  payment  there- 
for, or  take  the  notes  of  purehaaera,  payable 
at  any  bank  in  Kentucky. 

There  are  two  questions  in  thia  ease.  Tb* 
court  of  appeals,  deciding  that  thin  case 
was  governed  by  the  previous  case  from 
Breckenridge  county  (147  Ky.  SSS,  146  S. 
W.  393),  held  that  the  service  was  good 
and  that  the  anti-trust  act  was  not  nncon- 
■titutional  and  violative  of  the  14th  Amend- 
ment to  the  United  States  Constitution. 
149  Ky.  4],  147  S.  W,  TSD.  Since  the 
Federal  question  involving  the  validity  of 
the  anti-trust  act  was  considered  and  de- 
cided adversely  in  the  court  of  appeals,  it, 
as  well  as  the  question  of  due  aervic^  is 
properlv  before  us.  Hiedrelch  v.  Laua- 
Btein.  23£  U.  S.  236,  243,  anU,  SS4,  689,  34 
Sup.  Ct.  Rep.  309,  and  cases  there  cited. 

As  we  have  just  dealt  with  the  mlGciency 
of  service  in  the  previous  caae,  involving 
the  same  question,  it  may  be  dispoeed  of 
here  by  merely  referring  to  that  decision. 
And,  as  the  constitutional  validity  of  the 
anti-trust  act  was  speciBcaUy  determined 
in  cases  Nob.  276,  291,  and  292,  entitled 
International  Harvestci;  Co.  v.  Eentudij, 
decided  June  S,  1914,  234  U.  S.  21S,  ante. 
1284,  34  Sup.  Ct.  Rep.  853,  that  question  to 
also  concluded. 

We  therefore  reach  the  conclusion  that 
the  plaintiff  in  error  was  doing  bntineas 
in  Kentucky  and  that  the  aerrice  was  sn!&. 
cient,  but  that  the  law  under  which  the 
action  was  brought  is  unconstitutional,  and 
that  tbe  judgment  of  the  Court  of  Appeals 
must  be  reversed,  and  accordingly  remand 
the  case  to  that  court  for  further  prooeed- 
iags  not  Ineonaistent  with  t~ ' 


{See  8.  C.  Reporter'a  ed.  S92-M0.) 

Error  to  state  coort  —  Federal  ^mMOom 
'—  raising  on  second  trial. 
1.  Federal  queations  first  raised  by  amend. 

Note. — On  the  general  subject  of  writs  of 
error  from  United  States  Supreme  Court  to 
state  courts — see  notes  to  Martin  v.  Hns- 
ter,  4  L.  ed.  U.  S.  97 ;  Hamblin  v.  Weatera 
Land  Co.  37  L.  ed.  U.  S.  207;  Re  Bucfaanai. 
36  L.  ed.  U.  B.  884 ;  and  Kipley  v.  lUincnt. 
42  L.  ed.  U.  S.  008. 


LOUISVILLE  i,  K.  B.  CO.  y.  HIGDON. 


tendered  after  the  ea«e  had  been 


»  Juriodirtion  of  the  Federal  Su' 
e  Court  of  ■  writ  of  error  to  the  higheat 
■tftte  court  to  review  a  judgment  which 
4LfBnned  the  refusal  of  the  trial  court  to 
permit  the  filing  of  such  anaweri,  where 
the  highest  ftate  court  gave  consideration 
on  the  aecond  appeal  to  the  answera  in 
their  Federal  aspect,  and  ruled  concern' 
ing  them. 
[Koi  otbet  ranei.  ace  Appeal  and  Error.  11S8- 

1248,  I!8S-lZei,  iQ  Dlxeit  Bap.  Ct.   1908.1 
Count tntlODal  law  —  due  process  of  law 

^  eqiuil  protection  of  tlie  laws  —  pro- 

3.  The  protection  of  the  due  process  of 
law  and  equal  protection  of  the  laws  clauses 
of  U.  S.  Const.,  14th  Amend.,  first  Invoked 
by  the  tender  of  amended  answera  nfter  the 
case  had  been  remanded  to  the  trial  court 
lij  the  highest  state  court  for  a  new  trial, 
is  not  denied  by  the  affirmance  in  the  high- 
est state  court  on  a  second  appeal  of  liie 
ruling  of  the  trial  court,  re  fusing  to  per- 
mit the  filing  of  such  amended  answers, 
where  the  highest  state  court  in  effect  held 
that  the  facts  upon  which  the  Federal 
rights  were  based  had  been  concluded  by 
the  former  decision,  which  was  the  law  of 
the  case,  and  that  to  permit  a  relitif^tion  of 
tbeae  facts  because  the  result  reached  was 
alleged  to  violate  constitutional  provisions 
would  reopen  that  which  the  court  held 
had  Ihxu  nettled  by  the  dcciaian  on  the 
first  appeal,  in  which  no  infraction  of  Fed- 
eral right  was  duly  set  up  as  retjuircd  to 
lay  the  foundation  for  review. 
IKor  atber  caaes,  see  Constitutional  Law,  IV.  b, 

8,  In  DlECSt  Sup,  Ct.  11)08.1 
Commerco   —   state    rcgulationa   —   re- 

qulrlnfc  carrier  to  move  local  freight 

ti«t(VFcn  private  spurn. 

S.  The  effect  upon  interstate  commerce 
of  requiring  under  state  authority  that  an 
interstate  carrier  move  purely  local  freight 
between  private  spurs  in  the  same  city  is 
so  indirect  and  consequentiHl  that  such  re- 
quirement cannot  be  deemed  to  deprive  the 
carrier  of  rights  secured  by  the  comm 
clause  of  the  Kedcral  Conatitution. 
(For  other   cnsen.   see   Commerce,   III.   In 

»ert  Sup.  Ct.  IMS.) 

[No.  322.] 


IK  EBROR  to  the  Court  of  Appeals  of 
the  Stat«  of  Koitueky  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  Uenderaoa  Circuit  Court,  in 
that  state,  in  favor  of  plaintiff  in  a  suit 
to  recover  damages  from  a  carrier  for  its 
failure  tb  furnish  cars.    Affirmed. 

■  See  same  case  below  on  first  appeal,  H3 
Ky.  73,  33  L.B.A.(N5.)  448,  136  8.  W.  768; 
on  second  appeal,  14B  K7.  321,  14S  8.  W.  2S. 

The  facta  ar«  stated  in  the  opinion. 

Hessrs.  Benjamin  D.  War  field  and 
fTharlea  H,  Moorman  submitted  the  cause 
for  plaintiff  in  error.  Mr.  Malcolm  Ym- 
man  was  on  the  brief: 

This  court  has  jurisdiction. 

Green  Bay  ft  H.  Caaal  Co.  v.  Patten  Paper 
Go.  172  V.  8.  6S,  43  L.  ed.  364,  IS  Sup.  Ct. 
Bep.  B7;  Bridge  Proprs.  v.  Uohoken  I^nd  ft 
Improv.  Co.  1  Wall.  116,  17  L.  ed.  571 ;  Rofay 
V.  Colehonr,  146  U.  S.  163,  30  L.  ed.  K2,  18 
Sup.  Ct.  Rep.  47  i  Powell  v.  Brunswick  Coun- 
ty, 160  U.  S.  433,  37  L.  ed.  1134,  14  Sup. 
Ct.  Bep.  166;  Chicago,  B.  k  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  41  L.  ed.  D7»,  17  Sup.  Ct. 
Rep.  681;  Fire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  a.  110,  30  L.  ed.  342,  7  Sup.  Ct. 
Rep.  108;  Gross  v.  United  SUtes  Mortg.  Co. 
108  U.  S.  477,  27  L.  ed.  70S,  2  Sup.  Ct.  Hep. 
040;  Murdoch  v.  Memphis,  20  Wall.  600,  SS 
L.  ed.  429;  Mallatt  v.  North  Carolina,  IBl 
U.  S.  680,  46  L.  ed.  1016,  21  Sup.  Ct.  Rep. 
730,  16  Am.  Crim.  Rep.  241;  National  Mut. 
BIdg.  ft  L.  AsBO.  t.  Brahsn,  103  U.  S.  836, 
4S  L.  ed.  823,  24  Sup.  Ct.  Rep.  632 ;  Ban  Job« 
Land  ft  Water  Co.  v.  San  Jos«  Baneh  Co. 
18B  U.  8. 177,  47  L.  ed.  766,  23  Sup.  Ct.  Rep. 
487;  Fullerton  v.  Texaa,  100  U.  S.  1S3,  40  L. 
ed.  443,  26  Sup.  Ct.  Rep.  221  j  Corkran  Oil 
ft  Development  Co.  v.  Arnsudet,  100  U.  S. 
182,  SO  L.  ed.  143,  26  Sup.  a.  Rep.  41; 
Montana  ex  rel.  Hairc  v.  Rice,  204  U.  S.  201, 
61  L.  ed.  400,  27  Sup.  Ct.  Rep.  281 ;  St.  Louis 
Southwestern  B.  Co.  v.  Arkansas,  217  U.  S. 
ISO,  54  L.  ed.  608,  29  L.R.A.(N.S.)  802,  30 
Sup.  Ct.  Rep.  476;  McNeill  v.  Southern  R. 
Co.  202  U.  S.  643,  60  L.  ed.  1142,  26  Sup.  Ct. 
Rep.  722 ;  Western  U.  Teleg.  Co.  v.  Pendleton, 
122  U.  S.  347,  30  L.  ed.  1187,  1  Interi.  Com. 
Rep.  306,  7  Sup.  Ct.  Rep.  1126;  Gloucester 


On  what  adjudications  of  state  courts  can 
be  brought  up  tor  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  thoM  courts — see  note  to  Apex  Tranap. 
Co.  v.  Garbade,  62  L.R.A.  613. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  ease  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

As  to  when  Federal  question  is  raised  la 
time  to  sustain  the  appellate  jurisdiction 
of  Federal  Supreme  Court  over  state  conrta 
AS  If.  ed.' 


— see  note  to  Chicago,  I.  ft  L.  B.  Co.  v.  Mc- 
Guire,  40  L.  ed.  U.  B.  414. 

On  error  to  state  court  In  eases  present- 
ing questions  'f  the  equal  protection  of  the 
laws — see  note  to  Manhattan  L.  Ine.  Co.  ▼. 
Cohen,  ante,  124S. 

On  error  to  state  courts  involving  ques- 
tions of  due  process  of  law — see  note  to 
Burt  v.  Smith,  51  L.  ed.  U.  S.  121. 

On  the  duty  of  carrier  to  accept  freight 
originating  and  terminating  within  city 
limits — see  note  to  this  ease  in  the  Ken* 
tucky  Court  of  Appeals  as  rspu'ted  in  33 
L.BJl.(N.S.)  442. 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Oct.  Tbh, 


Ferry  Co.  v.  PenniyUania,  114  U.  S.  196,  20 
L.  ed.  158,  1  Inters.  Com.  Rep.  382,  6  Sup. 
Ct.  Bep.  820. 

Messra.  Henry  Lan«  Stone  and  Bd- 
wsrd  S.  Jon«tC  also  submitted  the  causc 
for  pUintilT  in  error.  Mesars.  Benjamin  D. 
Warfield,  Charles  H.  Moorman,  aad  Wil- 
liam A.  Colston  were  on  the  brief: 

The  judgment  ol  the  court  ot  appeals  of 
Kentucky  in  tbis  coae  deprives  the  plaintiff 
in  error  of  the  reasonable  control  of  its  prop- 
erty and  facilities  used  in  the  conduct  of  it* 
business,  and  therefore  violates  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed SUtes. 

6  Am.  t  Eag.  Enc.  Law,  158;  Chesapeake 
ft  0.  R.  Co.  T.  Halt,  136  Kj.  37D,  124  8.  W. 
37^  Ann.  Css.  1912A,  364;  Fred  0.  Clark  Co. 
V.  Lake  Shore  4  M.  S.  R.  Co.  11  Inters.  Com. 
Rep.  558;  Dixon  t.  Central  of  Georgia  R.  Co. 
110  Ga.  173,  3G  8.  E.  3W;  Elkins  v.  Boston 
k  H.  R.  Co.  23  K.  H.  275;  Elliott,  Railroads, 
I  1466;  Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commission,  231  U.  S.  467,  ante,  310,  34  Sup. 
Ct.  Rep.  162;  Hoover  T.  Pennsylvania  R.  Co. 
160  Pa.  229,  22  L.R.A.  263,  36  Am.  St.  Rep. 
43,  27  Atl.  2S2;  Harp  v.  ChocUw,  O.  ft  G.  R. 
Co.  118  Fed.  169;  Hutchinson,  Carr.  |g  59, 
60,  144';  InterstaGe  Commerce  Commission  v. 
Baltimore  ft  0.  R.  Co.  14S  U.  S.  263,  36 
L.  ed.  6DD,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct. 
Rep.  844;  Interstate  Commerce  Commission 
V.  Alabama  Midland  R.  Co.  6  Inters.  Com. 
Rep.  308,  69  Fed.  227 ;  Johnson  v.  Midland 
R.  Co.  4  Exch.  367.  18  L.  J.  Eich.  N.  8.  366, 
6  Eng.  Ry.  ft  C.  Cas.  61;  Kansas  P.  R.  Co. 
V.  Nichols,  9  Kan.  247,  12  Am.  Rep.  494; 
Railroad  Commission  v.  Louisville  ft  N.  R. 
Co.  10  Inters.  Com.  Rep.  173;  Lake  Shore  ft 
M.  S.  R.  Co.  V.  Smith,  173  U.  S.  684,  43  L. 
ed.  868.  19  Sup.  Ct.  Rep.  566;  Lake  Shore  ft 
M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed. 
702,  19  Sup.  Ct.  Bep.  485;  Laurel  .Cotton 
Mills  V.  Gulf,  ft  S.  I.  R.  Co.  84  Miss.  33B,  66 
LJt.A.  463,  37  So.  134;  Lee  v.  Burgess,  9 
Bnfh.  652 :  Louisville  ft  N.  R.  Co.  v.  Com.  108 
K;.  628,  67  8.  W.  608;  Louisville  ft  N.  R.  Co. 
V.  Com.  106  Ky.  179,  43  L.R.A.  650,  48  8.  W. 
416;  Louisville  ft  N.  R.  Co.  t.  Central  Stock 
Yards  Co.  212  U.  S.  132,  63  L.  ed.  441,  29 
Sup.  Ct.  Bep.  246;  Miner  v.  New  York,  N.  H. 
ft  H.  R.  Co.  11  Inters.  Com.  Rep.  422;  Moore, 
Carr.  p.  98 ;  Oxlade  *-  North  Eastern  R.  Co. 
1  C.  B.  N.  8.  464,  26  L.  J.  C.  P.  N.  B.  129, 
3  Jut.  N.  8.  637;  Pitlock  v.  WelU,  F.  ft  Co. 
lOB  Mass.  462;  Pflrter  v.  Central  P.  R.  Co. 
70  Cal.  169,  G9  Am.  Rep.  404,  11  Pac.  886; 
Santa  Fe,  P.  ft  P.  R.  Co.  v.  Grant  Broa. 
Constr.  Co.  13  Ariz.  188,  108  Pae.  467;  SUte 
n  rel.  Ellis  t.  Atlantic  Const  Line  R.  Co.  62 
Fla.  646,  12  L.RJI.(N.S.)  606,  41  S«.  706; 
Texas  ft  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  8.  1B7,  40  L.  cd.  940,  B 
Inters.  Com.  Rep.  406, 16  Sup.  Ct.  Bep.  M8; 


Varble  v.  Bigley,  14  Bush,  696,  20  Am.  Rep. 
433  i  Wilson  Produce  Co.  v.  Penmylvania  B. 
Co.  14  Inters.  Com.  Rep.  170;  Wiseonain,  H. 
ft  P.  R.  Co.  V.  Jacobson,  179  U.  8.  287, 45  L. 
ed.  104, 21  Sup.  Ct.  Rep.  115. 

The  judgment  of  the  court  of  appcttla  of 
Kmtucky  in  thia  case  is  contrary  to  tlie 
lith  Amendment  because  it  rcqnires  plaintiA 
in  error  to  perform  a  service  at  a  rate  that 
does  not  afford  reasonable  compensation  for 

Atlantic  Coaat  Line  R.  Co.  v.  Noitii  Caro- 
lina Corp.  Conuniasion,  206  U.  8.  1,  Al  L,  ed. 
B33,  27  Sup.  Ct.  Rep.  5S5,  11  Ann.  Caa.  3SS; 
Atty.  Gen.  v.  Old  Colony  R.  Co.  160  Mass.  61, 
22  L.R.A.  112,  36  N.  E.  252;  Chicago,  H.  ft 
St  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418,  IS 
L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sop. 
Ct.  Rep.  462,  702;  Dow  t.  Beidelman.  126 
U.  S.  680,  31  L.  ed.  841,  2  Inters.  Com.  Rep. 
66,  8  Sup.  Ct.  Rep.  1028 ;  Georgi*  R.  ft  Bkg. 
Co.  V.  Smith,  128  U.  S.  179,  32  L.  ed.  360, 
9  Bnp.  Ct.  Rep.  47;  Lake  Shore  ft  U.  8.  B. 
Co.  V.  Bmitli,  173  U.  B.  684,  43  L.  ed.  858, 
IS  Sup.  Ct  Rep.  G6S;  Hinneapolia  ft  St  L 
R.  Co.  V.  Hinneaota,  180  U.  S.  267,  46  L.  ed. 
1161,  22  Sup.  Ct  Bep.  900;  Missouri  P.  B. 
Co.  T.  Nebraska,  164  U.  S.  403,  41  h.  ed.  489, 
17  Sup.  Ct.  Rep.  130;  Railroad  Commiaaioa 
Cases,  116  U.  S.  307,  29  L.  ed.  «36,  6  Sup.  Ct 
Rep.  334,  388,  1191;  Smyth  v.  Ame^  160  U. 
S.  466,  42  L.  ed.  S19,  18  Sup.  Ct.  Rep.  418. 

The  decision  ot  the  court  of  appeala  of 
Kentucky  in  this  case  and  |f  £14  and  21G  of 
the  Constitution  of  the  state,  aa  ctmstrned  by 
the  court  in  this  decision,  impose  aji  unrea- 
sonable burden  upon  the  interstate  commerce 
of  plaintiff  in  error,  and  are  therefore  re- 
pugnant to  the  commerce  clause  of  the  Con- 
stitution of  the  United   States. 

Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207 
U.  S.  328,  52  L.  ed.  230, 28  Sup.  Ct,  Rep.  121 ; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  D. 
8.  196,  29  L.  ed.  158, 1  Inters.  Com.  Rep.  382, 
5  Sup.  Ct.  Rep.  826;  Herndon  v.  Chicago,  B. 
I.  ft  P.  R.  Co.  218  U.  S.  135,  54  L.  ed.  970,30 
Sup.  Ct  Rep.  633;  Louisville  ft  N.  R.  Co.  v. 
Eubank,  184  U.  S.  27,  46  U  ed.  416,  22  Sup. 
Ct.  Rep.  277 ;  McNeill  v.  Southern  R.  Co.  202 
U.  S.  643,  50  L.  ed.  1142,  26  Sup.  Ct  Rep. 
722 ;  Mississippi  R.  Commission  v.  lUinoia  C. 
R.  Co.  203  U.  8. 335, 61  L.  ed.  200, 27  Sgp.  Ct 
Rep.  90;  St.  Louis  Southwestern  R.  Co.  *. 
Arkansas,  217  U.  S.  136,  64  L.  ed  608,  2t 
L.R.A.(N.S.)  802,  30  Sup.  Ct  Rep.  476; 
Western  U.  Teleg.  Co.  v.  Pendleton,  122  U.  8. 
347,  30  L.  ed.  1187, 1  Inters.  Com.  Rep.  306, 
7  Sup.  Ct.  Rep.  1126. 

Messrs.  James  W.  Clay  and  J.  F.  CUT 
submitted  the  cause  for  defendant  in  error. 
Mr.  A.  Y.  Clay  was  on  the  brief: 

After  a  ease  has  been  tried  oa  ita  merits 

decided  bj  the  lower  eourt  upon  the  ianM 

»«  V.  S. 


IBU. 


LOUISVILLE  ft  N.  R.  CO. 


HIODON. 


Taised,  Bsd  teverwd  hy  tlw  rtAte  court  of  la*t 
mort,  and  ranandcd  to  the  lower  court  for 
proeeedingk  in  contorml^  with  the  opinion, 
for  the  purpoM  of  ■wowing  and  awarding 
the  damage!  nutalned,  or  for  an  acconntiog, 
then  aucli  opinion  becomea  the  law  of  the 
eaae,  bj  which  tbt  trial  court  ia  bound,  and 
it  ia  ihea  too  late  for  the  defendant  to  raiae 
a  Federal  question  not  raiaed  upon  the  for- 
mer trial. 

Union  Hut.  L.  Ini.  Co.  v.  Kirchoff,  109  U. 
S.  103,  42  L.  ed.  677,  IS  Sup.  Ct.  Rep.  260; 
Yazoo  k  H.  VaUey  R.  Co.  v.  Adama,  ISO  U.  S. 
1,  4S  L.  ed.  S06,  21  Sup.  Ct.  Rep.  240;  Weat- 
em  Electrical  Supply  Co.  v.  Abbeville  Elee- 
trie  Light  ft  P.  Co.  197  U.  8.  299,  49  L.  ed. 
705,  2G  Sup.  Ct.  Rep.  481;  Hopktiu  t.  Adam 
Roth  Orooerj'  Co.  lOr,  Ky.  3BT,  49  S.  W.  IS; 
Thompaon  t.  Louiarilk  Bkg.  Co.  21  Ej.  L. 
Bep.  1611,  65  8.  W.  1080. 

The  circuit  court  may  haTc  oveiruled  the 
motion  to  flle  tb«  amendmenia  upon  the 
graoDd  that  they  were  not  verified  aa  re- 
quired by  I  116  of  the  Civil  Code  of  Ken- 

Amiatrong  v.  Foley,  12  Ey.  L.  Rep.  802,  IS 
S.  W.  3S6;  Park  v.  McReynoldl,  111  Ky.  6S1, 
M  8.  W.  617. 

Or  upon  the  ground  that  no  showing  waa 
made  by  affidavit  or  otherwiae  why  the  isauee 
pi«aented  were  so  long  delayed. 

Aaher  v.  Uhl,  27  Ky.  L.  Rep.  938,  87  S.  W. 
307. 

Or  it  may  have  thought  that  to  permit 
the  amendmentE  to  be  filed  at  that  late  day 
would  be  an  abuse  of  diacretion. 

Donnelly  v.  Pepper,  91  Ky.  363,  15  8.  W. 
879;  Louiavilie  Underwriters  r.  Pence,  03 
Ky.  06,  40  Am.  St.  Rep.  176,  19  S.  W.  10. 

A  common  carrier  may  have  and  may  oper- 
ate its  terminal  faciiitiea  for  its  own  con- 
venience. It  may  have  the  right  to  refute  the 
uae  of  theae  facilitiea  for  lotial  ahtpments, 
between  induatriea  within  the  terminal  lim- 
ita  of  Henderaou;  but  when  it  fumishea  cars 
and  tranaporta  them  from  one  industry  to 
another  in  auch  terminal  limits,  having 
physical  connection  with  ita  road,  it  is  bound 
to  perform  similar  service  for  all  having  euch 
connection.  It  ia  therefore  the  duty  of  the 
plaintiff  in  error  in  this  caae  to  accept  and 
tranaport  the  coal  of  the  defendant  in  error. 

Louiavilie  ft  N.  R.  Co.  v.  Central  Stock 
Tarda  C«.  212  V.  S.  138,  63  L.  ed.  443,  20 
Sup.  Ct.  Rep.  246;  Bedford-Bowling  Oreen 
Stone  Co.  v.  Oman,  116  Ky.  360,  73  S.  W. 
1038;  Louisville  ft  N.  R.  Co.  v.  Pittsburg  ft 
K.  Coal  Co.  Ill  Ky.  060,  S6  L.R.A.  801,  98 
Am.  St.  Rep.  447.  8*  B.  W.  060;  Straight 
Creek  Coal  ft  Coke  Co.  ».  Straight  Creek 
Coal  Min.  Co.  136  Ky.  536,  12!  8.  W.  842; 
McDuffee  v.  Portland  ft  R.  R.  Co.  68  N.  H. 
430,  13  Am.  Rep.  72;  Louiavilie  ft  N.  R.  Co. 
V.  Garrett,  231  U.  S.  208,  ante,  229,  34  Sup. 
Sa  Xi.  ed. 


ct  Rep.  48;  Union  P.  R.  Co.  v.  Goodridge, 
149  U.  S.  681,  37  L.  ed.  896,  IS  Snp.  Ct  B^. 
970;  IntcraUta  Stoek-Yarda  Co.  v,  Indian- 
apolia  Union  R.  Co.  90  Fed.  472;  Barden  v. 
Lehi^  Valley  R.  Co.  12  latera.  Com.  Rep. 
194;  Louiavilie  ft  N.  B.  Co.  v.  Kentucky,  183 
U.  S.  603,  46  L.  ed.  298,  22  Sup.  Ct  Rep.  06; 
Keystone  M.  ft  M.  Co.  v.  L.  ft  N.  B.  R.  Co. 
( State  Railroad  Commieaion,  Nov.  30, 
1000) ;  Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commiaaion,  231  U.  S.  457,  ante,  310, 34  Sup. 
Ct.  Rep.  1S2;  Minneapolis  ft  St  L.  R.  Co.  v. 
Minnesota,  186  U.  S.  267,  46  L.  ed.  1161,  22 
Sup.  Ct.  Rep.  000;  Alabama  ft  V.  R.  Ca  v. 
Miaaiaaippi  R.  Commiaaion,  203  U.  S.  496,  il 
L.  ed.  280,  27  Bup.  Ct.  Rep.  163;  Northern 
P.  R.  Co.  V.  North  Dakota,  216  U.  S.  679, 
64  L.  ed.  624,  30  Sup.  Ct.  Bep.  4S8. 

Having  eatablished  a  Sat  rate  of  |2  per 
car,  plua  98  per  oar  for  car  rental,  for  all 
eommoditiea  where  auch  service  la  performed, 
it  waa  l^ally  hound  to  perform  the  aame 
service  for  the  defendant  in  error  at  that 
rate. 

Alabama  ft  V.  R.  Co,  v.  Miaaisaippi  R. 
Commiaaion,  803  U.  S.  406,  61  L.  ed.  2B0,  87 
Sup.  Ct  Rep.  163;  Wight  t.  United  BUtet, 
167  U.  S.  612,  42  L.  ed.  2S8,  17  Sup.  Ct  Rep. 
822;  Auguata  Brokerage  Co.  v.  Central  of 
Georgia  R.  Co.  5  Ga.  App.  187,  62  S.  E.  006; 
American  Warehouaemen'a  Asso.  v.  Illinois 
C.  R.  Co.  7  InUrs.  Com.  Rep.  564;  Hilton 
Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co.  141 
N.  C.  171,«L.ILA.(N.S.)  226,53  8.  E.  823; 
Straight  Creek  Coal  ft  Coke  Co.  v.  Straight 
Creek  Coal  Min.  Co.  13S  Ky.  637,  122  S.  W. 
842. 

Where  a  carrier  demands  and  receives  a 
higher  price  for  ita  aervice  than  it  is  legally 
entitled  to  charge,  the  excess  paid  may  be 
recovered.  Whore,  however,  it  refuses  to 
perform  the  aervice,  and  the  ahipper,  by 
reaaon  thereof,  haa  to  pay  a  higher  price  or 
a  higher  rate,  to  obtain  delivery,  from  or  to 
other  sources,  the  carrier  ia  liable  for  the 
difference  between  what  the  shipper  would 
have  had  to  pay  if  the  service  had  been  per. 
formed,  and  what  he  neceaaarily  did  have  to 
pay  by  reaaon  of  the  refusal  of  the  carrier  to 
perform  the  service. 

Louisville  ft  N.  R.  Co.  v.  Walker,  110  Ky. 
065,  63  S.  W.  20. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  Joe  HIgdon,  do- 
ing business  under  the  name  of  the  Crescent 
Coal  Company,  brought  auit  in  the  Hender- 
son circuit  court,  of  Kentucky,  to  recover 
damages  for  alleged  loes  because  of  the 
failure  of  the  railroad  company  to  lumiah 
him  with  cars  at  the  Keystone  Mining  ft 
Manufacturing  Company's  mine  at  Hender- 
son, Kentucky,  with  which  to  perform  eer- 
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t>iB  contracU  which  he  htA  mftde,  Kod 
whkh  be  wu  prevented  [SSB]  from  fulfill- 
ing b;  the  reliual  of  the  railroad  company. 
While  the  ictioii  was  originall;  brought  at 
law,  it  was  traiufcried  upon  motion  of  the 
plaintiff  in  error  to  the  eqnitj  docket. 
The  decree  o(  the  circuit  court  disraining 
the  petition  was  reveried  in  the  court  at 
appeal*  for  Kentucky,  and  the  caae  waa 
innanded  for  a  new  trial  in  eoofonnitf  to 
the  opinion  ol  that  court  (143  Ky.  73,  3» 
h.R.A.liiS.)  442,  135  S.  W.  T68.  The  cau 
WB«  again  tried  and  a  decree  for  Higdon 
for  damages  waa  affirmed  by  the  court  of 
appeaU  (149  Ky.  321,  148  S.  W.  SB),  and 
the  case  waa  brought  here  on  writ  of  error. 
A  notion  to  diamisa  the  writ  for  want  of 
jurisdiction  was,  on  December  16,  IDIE, 
poatponed  to  the  hearing  upon  the  merita. 

From  the  facte  found  and  apparent  in  the 
record  it  appears:  Higdon,  doing  basinrsa 
U.  the  Crescent  Coal  Company,  waa  engaged 
in  buying  and  selling  coal  in  the  city  of 
Henderson,  and  the  railroSid  company  waa 
a  common  carrier  having  its  main  line  run- 
ning in  and  through  that  city.  It  had  a 
belt  line  and  various  spurs  and  tracks  lead- 
ing from  its  main  and  belt  lines  into  in- 
dustrial plants  in  Henderson.  The  Key- 
stone Company  was  operating  a  coal  mine 
In  Henderson,  which  was  connected  witli  the 
main  and  belt  lines  of  the  plaintiff  in  er- 
ror's road  by  a  spur  which  the  latter  oper- 
ated and  controlled.  Higdon  contracted 
with  the  Keystone  Company  tor  20,000  ton* 
of  coal  to  be  delivered  to  him  on  the  spur 
track,  and  afterwards  contracted  with 
various  plants  having  spur  connections  to 
deliver  coal  in  carload  lots  at  certain 
prices.  Thereafter  he  applied  to  the  rail- 
road company  to  furnish  bim  cars  at  the 
Keystone  Company's  mine,  and  to  transport 
coal  in  them  to  other  spurs  at  Henderson, 
offering  to  pay  therefor  (4  per  car,  or  at 
the  rate  of  about  10  cents  a  ton,  which  he 
contended  was  according  to  the  oiiblished 
rates  of  the  railroad  company.  It  refused 
to  furnish  him  cars  except  at  the  rate  of 
SO  cents  a  ton,  which  Higdon  declined,  and 
[906]  afterwards  the  railroad  company  in- 
formed him  that  it  would  not  furnish  car* 
at  any  price.  This  action  was  brought  with 
the  result  which  we  have  stated. 

No  Federal  question  was  raised  in  the 
first  trial  or  upon  the  Brst  appeal  to  the 
Kentucky  court  of  appeals.  The  alleged 
Federal  questions  are  said  to  arise  because 
of  two  amended  answers  which  the  plaintiff 
in  error  tendered,  and  which  the  circuit 
'  eourt  refused  to  permit  it  to  file.  In  ita 
first  amended  answer  the  plaintiff  in  error 
alleged  that  it  had  built  side  tracka  and 
■purs  from  ita  main  track  to  certain 
dustriea  in  Henderaon  (or  the  dclivo;  and 
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receipt  of  freight  to  and  from  poinb  be- 
yond that  city;  that  it  had  oonatriKted 
such  a  spur  to  the  mine  of  the  Keystoat 
Company,  with  the  ezpreaa  understanding 
that  the  plaintiff  in  error  would  not  trana- 
port  coal  for  the  Keystone  Company  or  for 
anyone  else  between  that  spur  and  other 
spurs  at  Henderson,  but  that  it  ahoold  be 
used  solely  for  traffic  coming  into  suid  going 
out  of  Henderson ;  that  it  was  not  engaged 
and  did  not  propose  to  engage  in  the  boai- 
ness  of  transportation  as  a  common  carrier 
between  industries  at  Henderson  or  any 
other  stktion,  or  in  transporting  coal  from 
the  Keystone  Company's  mine  to  spur 
tracks  at  Henderson,  and  that  while  it  per- 
formed •  switching  service,  it  did  ao  only 
when  it  preceded  or  followed  transportati<n 
beyond  Henderson.  It  further  allcgod  that 
the  service  requested  by  Higdon  was  n  ttana- 
portation  service  which  the  railroad  com- 
pany declined  to  perform  because  it  did 
not  profess  to  and  did  not  engage  in  that 
business,  and  that  it  was  not  ita  duty  as 
a  common  carrier  so  to  do  or  to  furnish 
cars  for  such  purpose.  It  also  allied  that 
its  tariffs  did  not  fix  a  rate  for  the  more- 
mcnt  of  coal  from  the  mine  of  the  Keystone 
Company  to  the  spurs  at  Hendenon,  and 
that  it  did  not  offer  by  such  tariffs  to  per- 
form such  service;  and  that  there  was  no 
other  demand  for  such  service,  and  no  other 
coal  mine  at  Henderson.  And  it  alleged 
that  it  was  not  its  duty  to  [897]  perform 
such  service  tor  $4  per  car  or  for  any  other 
sum,  but  that  a  rate  of  60  cents  a  ton,  which 
was  the  l^:al  Tate  in  effect  for  hauling 
coal  from  points  near  Henderson  to  that 
city  and  which  was  reasonable,  would  have 
been  a  reasonable  charge  for  the  servica 
requested  by  Higdon,  and  that  a  snullei 
rate  would  not  have  been  adequate  com- 
pensation therefor;  and  concluded  that  to 
compel  the  railroad  company  to  perform  the 
service  asked  by  Higdon  at  (4  per  ear  or  for 
a  rata  less  than  50  cents  a  ton  would  be  to 
compel  it  to  perform  a  service  which,  nnder 
the  law,  it  vas  not  its  duty  to  perform,  and 
at  less  than  cost  thereof,  and  for  leaa  than 
the  service  was  worth,  with  the  reault  of 
depriving  the  railroad  company  of  its  prop- 
erty without  due  process  of  taw,  and  deny- 
ing it  the  equal  protection  of  the  law, 
contrary  to  the  14th  Amendment  to  the 
Constitution  of  the  United  States. 

In  its  second  amended  answer  it  set  up, 
besides  certain  of  the  allegations  in  the 
first  amended  answer  to  the  effect  that  it 
was  not  its  duty  to  move  freight  between 
private  spurs,  that  its  facilities  at  Hender- 
son for  delivering  and  receiving  freight 
were  amply  sufficient  to  accommodate  the 
public;  tiiat  it  was  engaged  In  intents!* 
■  commerce,  and  that  to  require  the  defead- 
,--        aa«  U.  •. 
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ant  to  perform  the  service  aaked  bj  Higdon 
would  impoae  upon  it  the  duty  «I  perform- 
ing like  eervice*  at  other  pointe  on  ita  line 
in  Kentucky,  mnd  would  impoae  upon  it 
unreasonable,  unjuatiflable,  and  unwarrant- 
able dutiea  which  it  ae  a  common  carrier 
waa  not  required  to  perform,  and  would  be 
a  direct  and  unreaaonablE  and  unwar- 
rantable interference  with  its  interatate 
busincM  and  ita  duties  aa  a  carrier  of 
interstate  commerce,  and  would  impose  an 
unreasonable  burden  upon  interstate  com- 
merce, CQutrarf  to  |  8  of  article  1  of  the 
Conatitution  of  the  United  States. 

Had  the  court  of  appeals  put  ita  decision 
upon  the  ground  that  the  duty  of  the 
circuit  court  was  simply  to  [898]  give  effect 
to  the  judgment  ol  the  court  of  appeals  by 
enforcing  the  rights  of  the  parties  upon 
the  principles  settled  by  it  In  ita  first  de- 
ciaion,  and  that  the  attempt  to  inject 
Federal  questions  into  the  record  by  amend- 
ed pleadings  after  the  case  was  remanded 
did  not  seasonably  rabe  Federal  questions 
reviewable  by  the  court  of  appeals,  the  case 
would  be  ruled  by  Union  Mut.  L.  Ins.  Co. 
T.  Kirchoff.  lOS  U.  B.  103,  42  L.  ed.  677, 
18  Sup.  Ct.  Rep.  260,  in  which  this  court 
held  that  such  attempts  to  raise  Federal 
questions  came  too  late  to  lay  the  founda- 
tion for  review  here.  See  also  Yazoo  &  M. 
Valley  B.  Co.  v.  Adams,  180  U.  S,  1,  4fi 
L.  ed.  395,  21  Sup.  Ct.  Rep.  240;  Bonner 
V.  Gorman,  213  U.  S.  861  63  L,  ed.  709,  29 
Sup.  Ct.  Rep.  483. 

I'he  court  of  appeals  of  Kentucky  in  the 
opinion  delivered  in  the  second  caae  did 
affirm  the  principle  of  the  binding  char- 
acter of  ita  first  decision,  but  ae  it  gave 
consideration  to  the  offered  amended  an- 
swers in  their  Federal  aspect,  and  ruled 
concerning:  them,  we  have  concluded  not 
to  sustain  the  motion  to  dismias,  but  to 
regard  the  Federal  questions  as  bo  far 
passed  upon  by  the  court  of  appeals  as  to 
present  a  case  rertewable  here.  Miedreich 
V.  Lauensteiu,  232  U.  8.  236,  243,  ante,  684, 
58D,  34  Sup.  Ct.  Rep.  309. 

Looking  to  the  opinion  of  the  court  of  ap- 
peala  in  the  second  case,  ae  we  may  prop- 
erly do,  to  determine  the  nature  of  its 
rnling  concerning  the  offered  amended  an- 
swers, we  find  that  it  held  that  the  flrst 
part  of  the  first  amended  answer  was  eim- 
ply  an  elaboration  of  the  defense  presented 
by  the  second  paragraph. of  the  original  in- 
■wer,  and  that  on  the  former  appeal  It  had 
held  that  thoae  facts  did  not  present  a 
defense  to  the  action,  and  that  the  former 
opinion  waa  the  law  of  the  case,  and  further 
consideration  of  that  matter  waa  unneces- 
sary. Coming,  then,  to  consider  the  con- 
clusion of  the  averment  of  the  flrst  amend- 
ed answer  that  a  rate  of  |4  per  car  would 
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be  below  the  cost  of  the  service,  and  there- 
fore confiscatory,  it  did  not  pass  upon  the 
effect  of  that  charge  if  required  of  the 
raiboad  company  against  its  will,  but  held 
that  iU  rates  aa  fixed  [BBS]  by  ita  own  tar. 
Ill's,  interpreted  by  its  conduct,  aa  held  in  the 
first  opinion  of  the  court  of  appeals,  had 
made  that  rate  applicable  to  the  shipments 
requested  by  Higdon,  and  that  therefore 
the  requirement  of  performing  the  service 
at  $4  per  car  waa  not  imposed  upon  the 
plaintiff  in  error  except  because  of  ita  own 
tariff  rate,  which  it  might  itself  change  at 
any  time,  but  which,  while  it  waa  In  force, 
should  affect  all  shippers  alike,  including 
Higdon.  A  reference  to  the  former  opinion 
of  the  court  shows  that  the  question  wheth- 
er the  published  tariffs  of  the  railroad  com- 
pany applied  to  such  service  as  Higdon 
required  was  elaborately  considered,  and  it 
was  held  that  it  did  so  aflply,  and  that  aa 
the  railroad  company  was  performing  that 
service  for  other  shippers  similarly  situated, 
to  avoid  discrimination,  which  the  Constitu- 
tion and  laws  of  Kentucky  inhibited,  it 
was  required  to  give  the  same  rate  to 
Higdon.  It  therefore  results  that  in  the 
so-called  denial  of  the  Federal  right  set  up 
in  the  first  amended  answer  the  court  in 
effect  held  that  the  facta  upon  which  it 
was  based  had  been  concluded  by  the  former 
decision,  which  was  the  law  of  the  case,  and 
to  permit  the  railroad  company  to  relitigata 
these  facte  because  the  result  reached  waa 
alleged  to  violate  constitutional  provisions 
would  permit  it  to  relitigate  that  which 
the  court  held  had  been  settled  against  it 
by  the  first  decision  of  the  court  of  appeals, 
in  which  no  infraction  of  Federal  right  was 
duly  set  up  as  required  to  lay  tho  founda- 
tion for  review. 

Aa  to  the  matter  aet  up  in  the  second 
amended  answer,  the  court  held  tfaat  II 
made  no  defense  within  the  interstate  com- 
merce clause  of  the  Constitution  of  the 
United  States,  because  all  the  court  had 
done  was  to  make  a  decision  which  re- 
quired the  carrier  to  ol>ey  the  state  Coik 
etitution  and  laws  which  prevented  dis- 
criminatim  as  to  purely  intrastate  ship- 
ments. We  think  the  court  was  right  in 
this  conclusion.  The  state  had  full  author- 
ity over  ahipmeuta  purely  intrastate,  and 
the  facts  set  up  In  the  [000]  second  amend- 
ed answer,  that  the  requirement  made  at 
Henderson  might  be  made  at  other  points  In 
the  state,  and  would  result  in  an  unneceasary 
and  unreaaonable  burden  npon  interstate 
commerce,  only  avers  an  Indirect  effect 
upon  such  commerce  of  the  exercise  of  a 
right  clearly  within  the  authority  of  the 
state;  and  being  only  of  that  indirect  and 
lequential  character,  it  does  not  deprive 
the  railroad  companj  of  rights  secured  by 
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the  eoamttet  clatiH  ol  th«  Couatitatioa  eS 
th«  United  SUte*. 

W«  condiule  that  the  m]iiig«  nutde  in 
th«  Court  of  Appcftli  of  Kmtackj  com 
ing  the  flnt  and  Mcond  amended  uuwen 
which  were  not  peraiittcd  to  be  filed  in  tlie 
eoart  of  original  jnriidiction  did  not  de- 
-  prive  tlie  mitroad  eonpany  of  right*  aecured 
by  the  Federal  Conititntion. 

jUBrmed. 


UNITBI)  STATES.    (No.  611.) 

WILLIAM  C.  HoBRJDE,  Individuallj  and 
aa  Prcaident  of  the  Retail  Lumbermen'! 
Aaeociation  of  Philadelphia,  et  aL,  Appta., 

UNITED  STATES.  (No.  550.) 

(See  S.  C.  Reporter's  ed.  800-614.) 


The  concerted,  ajratematic,  and  periodic 
circulation  bj  BMOciatEona  of  retail  lumber 
dcalera  aiDon^  their  members  through  a 
BO-called  "olScul  report"  of  confldentiBl  in- 
formation of  the  names  of  wholesale  lumber 
dealers  engaged  in  interstate  trade  reported 
as  soliciting  from,  or  selling  directly  to, 
consumers,  such  members,  upon  learning 
of  any  such  instances,  being  called  upon  to 
report  the  same  promptly,  supplying  de- 
tailed informstion  as  to  the  particulars  of 
the  transaction,  Tiolatea  the  prohibitions  of 
the  anti-trust  act  of  July  2,  1800  (26  SUt. 


of  interstate  trade  and  commerce,  where, 
although  each  retailer  is  left  fr^e  to  act 
as  he  sees  fit,  these  reports  were  circulated 
with  the  intention  and  effect  of  causing 
the  retailers  to  withhold  their  patronage 
from  the  listed  wholesalers,  and  thus  di- 
rectly and  appreciably  impairing  their  in- 
terstate trade. 

(For  other   cases,    see   Uooopolles,    II.    b,   In 
Dlsest  Sup.  Ct.  1608.1 


[Noa.  611,  OSO.] 


NOTB. — On  illegal  trusts  under  modem 
anti-trust  laws — see  note  to  Whitwell  v. 
Continental  Tobacco  Co.  S4  L.R.A.  089. 

On  the  legality  of  combinations  or  agree- 
ments which  reetrict  the  claas  of  persons  to 
whom  commodities  shall  be  sold,  or  from 
whom  they  shall  be  bought'— «ee  note  to 
Clelsnd  T.  Anderson,  5  L.Kji.(NA)  19«. 
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District  of  New  York  to  reriew  a  decN* 
enjoining  a  combination  df  retail  Inmber 
dealers,  alleged  to  violate  the  Sherman 
anti-trust  act.    Afflrmed. 

See  aame  case  below,  201  Fed.  SSL 

The  facta  are  stated  in  the  opinioa. 

Ur.  A.  B.  Cmlksbank  argued  the  cause 
and  filed  a  brief  for  appellanU  is  No.  611: 

The  decree  appealed  from  is  in  almaat  di- 
rect conflict  with  the  decislom  in  the  Andcr- 
■on  Case  by  thia  court. 

AnderMin  v.  United  SUtea,  171  U.  S.  004, 
43  L.  ed.  100,  10  Sup.  Ct.  Bep.  BO. 

The  leamad  court  below  failed  to  Kpptf,  a* 
It  should  have  done,  tiie  rule  of  reuon  to  tbe 
determination  of  this  caae. 

Standard  OU  Co.  t.  United  Stataa,  2S1 
U.  S.  1,  56  L.  ed.  010,  34  L.R.A.  (N.S.)  8H. 

31  Sup.  Ct  Kef.  602,  Ann.  Can.  1912D,  794; 
Harrison  t.  Glucose  Sugar  Bef .  Co.  68  LBA. 
01 G,  63  C.  C.  A.  484,  .116  Fed.  304 ;  Re  Qreent, 

Fed.  118;  Fisheries  Co.  t.  Lenntn,  lift 
Fed.  217;  National  Enameling  ft  Stamping 
Haberman,  120  Fed.  418;  Canon- 
McConnell  Co.  t.  UcConnell,  140  Fed.  412; 
Gibba  V.  Consolidated  Gas  Co.  130  U.  S.  SOe, 

32  L.  ed.  979,  9  Sup.  Ct  Hep.  653;  United 
States  r.  American  Tobacco  Co.  221  U.  B. 
106,  S6  L.  ed.  663,  31  Sup.  Ct  Rep.  8S2;  An- 
derson T.  United  SUtes,  anpra;  United 
States  T.  Trans-Missouri  Freight  Asao.  53 
Fed.  460. 

The  words  "in  restraint  of  trade,"  used  in 
the  anti-trust  act,  should  be  interpieted  in 
this  coae  as  having  the  meaning  given  to 
them  at  common  law. 

Standard  Oil  Co  v.  United  Statea,  221  U. 

L  GO,  56  L.  ed.  619,  644,  34  LJt.A.(N.S.t 
834,  31  8np.  Ct  Rep.  602,  Ann.  Cms.  1012D, 
734;  1  Kent  Com.  p.  404;  Charles  Biver 
Bridge  t.  Warren  Bridge,  11  Pet.  420,  S4S, 
9  L.  ed.  773,  823;  Bice  v.  HinneaoU  A  K. 
W.  R.  Co.  1  Black,  368,  17  L.  ed.  147,  Hard- 
castle,  Statutory  Law,  4th  ed.  p.  161;  United 
Statea  t.  Trans-Misaouri  Freight  Aaao.  24 
L.BJL.  73,  4  Inters.  Com.  Rep.  443.  7  C.  C.  A. 
16,  10  U.  S.  App.  36,  68  Fed.  68  j  PrtMMtt  * 
A.  C.  B.  Co.  V.  Atchison,  T.  A  8.  F.  B.  Ca  71 
Fed.  438. 

In  former  days  in  England  the  rule  of  rca- 

n  waa  always  applied  in  determining  what 
was  a  restraint  of  trade  at  oommon  law;  and 
nothing  was  held  to  be  auch  which  did  net 
create  or  waa  not  intended  to  ercsta  a  mo- 
nopoly. 

Homer  t.  Ashford,  3  Bing.  S26,  11  J.  & 
Hoore,  91,  4  L.  J.  C.  P.  02;  Hitehd  *.  Bej- 
nolds,  1  P.  Wma.  ISl;  Homer  v.  Oravea,  T 
Bing.  736,  6  Moore  A  P.  708,  S  L.  J.  C.  P. 
102;  Ward  r.  Byrne,  6  U«ca  A  W.  548,  0  L 
J.  .Exch.  N.  S.  14,  3  Jur.  1176  i  Mallaa  *. 
ilay,  11  Hees.  ft  W.  607;  Whittakei  t.  Hows, 
i  Bemi.  383i  Poltock,  Contr.  pp.  350,  3S0; 
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United  8Ut«s  T.  Tnuu-Miuouri  Frei^t. 
Asm.  lee  V.  S.  347,  41  L.  ed.  1029,  17  Sup. 
Ct.  Hep.  £48. 

Trode-reitrietive  cnstomi,  practic«B,  and 
regulation*  to  enforce  apecialiution  irere  ex- 
tant in  England  in  the  Middle  Ages,  and 
later,  with  tho  aanction  of  the  common  lair, 
and  were  never  conaidered  aa  being  in  re- 
atimint  of  trade  or  otherwise  illegal, 

Aahlef,  English  Economic  Hiatorjr,  pt.  1, 
p.  S5,  pt.  2,  pp.  le,  106;  Lalor'a  Cyc. 
''Guilda"i  Aahley'B  Introduction  to  English 
Economic  History  k  Theory,  1803,  vol.  1,  p. 
104,  vol.  2,  p.  13. 

The  modern  common-law  decisions  are  to 
the  same  effect;  private  agreemente  or  combi- 
nations made  in  restraint  of  private  compe- 
tition for  trade  defensive  or  competitive  pur- 
posea  have  not  been  considered  in  restraint  of 
trade.  There  is  no  common-law  authority, 
ancient  or  modem,  for  the  contrary  doctrine. 

Hcam  V.  Qriffln,  2  Chitty,  407;  Wlekens  v. 
Evans,  3  Younge  t  J.  318 ;  Leather  Cloth  Co. 
V.  Lorsont,  L.  R.  B  Eq.  364,  39  L.  J.  Ch.  N.  S. 
se,  81  L.  T.  N.  S.  661,  18  Week.  Hep.  G72; 
Collins  V.  Locke,  L.  R.  4  App.  Caa.  674,  48 
L.  J.  P.  C.  N.  S.  «8,  41  L.  T.  N.  S.  202.  28 
Week.  Rep.  189;  Roustllon  v.  RousilloD,  L.  R. 
14  Ch.  Div.  351,  40  L.  J.  Ch..  N.  S.  338,  42 
L.  T.  N.  S.  679,  28  Week.  Rep.  623,  44  J.  P. 
OeS;  Nordenfelt  v.  Maxim -Norden  felt  Ouns 
A  Ammunition  Co  [1894]  A.  C.  635,  es  L.  J. 
Ch.  a.  S.  908.  11  Reports,  1,  71  L.  T.  N.  S. 
480,  a  Eng.  RuL  Cas.  413;  Oregon  Steam 
Nav.  Co.  V.  Wlnsor,  20  W.  11.  04,  66,  22  L.  ed. 
316.  318;  Smith  v.  AUbama,  124  U.  S.  465, 
31 1...  ed.  608, 1  Inters.  Com.  Rep.  604,  B  Sup. 
Ct.  Rep.  6M;  Oibbs  v.  Consolidated  Oas  Co. 
130  U.  S.  306,  32  L.  ed.  070,  9  Sup.  Ct.  Rep. 
563;  Powle  v.  Park.  131  U.  8.  88,  33  L.  ed. 
07.  0  Sup.  Ct.  Rep.  668;  NatiraiBl  Enameling 
t  Stamping  Co.  v.  Haberman,  120  Fed.  416; 
Camors-UeConnell  Co.  v.  UcConnell,  140 
Fed.  412;  Central  Shade  Roller  Co.  v.  Cusb- 
man,  143  Mass.  303,  B  N.  E.  620;  Skralnka 
V.  Scharringbausen,  8  Mo.  App.  622;  Herri- 
man  V.  Menzies,  116  Cal.  16,  36  L.R.A.  318, 
68  Am.  St.  Rep.  Bl,  40  Fac.  730, 44  Pac.  660 ; 
California  Steam  Nav.  Co.  v.  Wright,  0  Cal. 
200,  60  Am.  Dec.  511;  Hubbard  v.  Miller,  27 
Mich.  19,  16  Am.  Rep.  163;  Seal  v.  Chase,  31 
Mich.  490;  Harbison-Walker  Refractories  *. 
SUnton,  227  Pa.  66,  75  Atl.  988;  Smalley  v. 
Greene,  62  Iowa,  241,  36  Am.  Rep.  267,  3 
N.  W.  78;  Ontario  Salt  Co.  v.  Merchants' 
Salt  Co.  18  Grant  Ch.  (U.  C.)  640;  Mande- 
ville  V.  Harman.  42  N.  J.  Eq.  186,  7  Atl,  37; 
Bancroft  v.  Union  Embossing  Co.  72  N.  H. 
402.  64  L.R.A.  20S.  67  Atl.  B7  ;  Kronscbnsbel- 
Smith  Co.  V.  Kronschnabel,  87  Minn.  230,  91 
N.  W.  892:  People's  (iaslight  t  Coke  Co.  v. 
CblcaRO  Gaslight  k  Coke  Co.  20  HI.  App. 
473:  Andrews  v.Kingsbiirj.  212  111.  07. 72  N. 
E.  11 ;  Msster  Stevedores'  Asso.  v.  Wahb.  2 
SS  !>.  ed. 


Daly,  1;  Watertown  Thermometer  Co.  t. 
Pool,  01  Hun,  167,  4  N.  Y.  Bupp.  861;  Dia- 
mond Match  Co.  V.  Roeber,  106  N.  T.  473, 
SO  Am.  Rep.  464,  13  N.  E.  410;  Hodge  v. 
Sloan,  107  N.  ¥.  S44,  1  Am.  St.  Rep.  816, 
17  N.  E.  S3S;  Wood  *.  Whitehead  Bros.  Co. 
180  N.  Y.  646,  69  N.  E.  367;  Gbappel  v. 
Brockway,  21  Wend.  107;  Matthews  v.  Asso- 
ciated Press,  136  N.  Y.  333,  32  Am.  St.  Rep. 
741,  32  N.  E.  081. 

And  whereas  formerly  the  distinction  was 
in  some  instances  attempted  to  be  made  be- 
tween contracts  in  partial  restraint  of  trade, 
but  which  were  reasonable  and  valid,  and 
therefore  might  be  enforced,  and  those  in 
general  restraint  of  trade,  which  were  in- 
valid and  unenforceable;  the  true  and  mod- 
ern rule  is  that  while  contracts  in  actual  re- 
straint of  trade  are  illegal,  no  contract  which 
Is  reasonable  can  be  conaidered  to  be  in  re- 
straint of  trade. 

United  SUtes  v.  Traas-MisMitri  Freight 
Asso.  24  L.Rj^.  73,'4  Inters.  Com.  Rep.  443, 
7  C.  C.  A.  10,  IB  U.  8.  App.  36,  08  Fed.  72. 

Neither  the  acts  performed  t^  defendants 
nor  those  attributed  to  them  in  this  proceed- 
ing constitute  a  monopoly  or  tend  thereto. 

Re  Greene,  62  Fed.  116;  Monopolies  Case, 
11  Coke,  B4b;  Noyes,  Intercorporate  Rela- 
tione, 2d  ed.  SS  332,  380;  SUte  v.  Duluth 
Bd.  of  Trade,  107  Minn.  606, 23  L.R.A.fN.S.) 
1260,  121  N.  W.  395;  People  v.  North  River 
Sugar  Ref.  Co.  54  Hun,  364,  6  L.Rj^.  386,  7 
K.  Y.  Supp.  406;  National  Cotton  Oil  Co.  v. 
Texas,  107  U.  8.  115,  129,  49  L.  ed.  680,  604, 
20  Sup,  Ct.  Rep.  370;  Lough  v.  Outerbridge, 
143  N,  Y.  282,  25  L.S.A.  674,  42  Am.  St.  Rep. 
712,  38  N.  E.  292;  Brady  v.  Mattern,  120 
Iowa,  108,  106  Am.  Bt.  Rep.  291.  100  N.  W. 
368;  Herriman  v.  Mensies,  116  Cal.  20,  36 
L.R.A.  SIB,  38  Am.  St.  Rep.  81,  46  Pac.  730, 
44  Pac.  660;  Rafferty  v.  Buffalo  City  Gas 
Co.  37  App.  Div.  618,  66  N.  Y.  Supp.  288. 

Whatever  interference  with  competition 
and  with  interstate  commerce  waa  attendant 
upon  the  action  of  the  defendants  was  inci- 
dental, indirect,  and  comparatively  InsignlS- 
eant,  and  furnishes  no  ground  for  interfer- 
ence by  this  or  any  other  court;  nor  could  it 
be  judicially  Interfered  with  without  atUck- 
tng  the  very  competitive  system  which  the 
Federal  statute  aims  to  sustain. 

Anderson  v.  United  SUtes,  171  U.  B.  604, 
43  L.  ed.  300,  19  8up.  Ct.  Rep.  60;  Unltej 
States  v.  Joint  Traffle  Asao.  171  U.  B.  606, 
43  L.  ed..269.  19  Sup.  Ct.  Rep.  26;  Phillips 
V.  lola  Portland  Cement  Co.  61  C.  C.  A.  19, 
126  Fed.  603;  Whltwell  v.  ContinenUl  To- 
bacco Co.  64  L.R,A.  689,  60  C.  G.  A.  290,  125 
Fed.  464. 

Contracts  between  parties,  which  have  for 
their  object  the  removal  of  a  rival  and  com- 
petitor in  a  business,  are  not  to  be  r^narded 
as  contracts  in  rertraint  o(  trade.    I^ey  do 
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Boi  clOM  tlu  field  ot  eompetitioB  except  to 
the  pKrticnUr  part;  to  be  kSected. 

Wood  T.  Whitehead  Brat.  Co.  IW  N.  Y. 
CSl,  60  N.  B.  3(7 ;  Hopldn*  t.  United  Btktea, 
171  U.  6. 678, 593,  48  L.  ed.  290,  SSe,  IS  Sup. 
Ct.  Hep.  40;  .AuderMD  t.  United  BUt«*,  171 
U.  5.  004,  016,  43  L.  ed.  300,  306,  19  Sap. 
Ct  Bep.  60;  United  SUtea  t.  Joint  Trafflo 
Ato.  171  V.  B.  fi05,  668,  43  L.  ed.  ES9,  287, 
IB  Bnp.  CL  Rep.  SS;  Addyaton  Pipe  ft  Steel 
Co.  T.  United  SUtea,  17G  U.  S.  211,  234,  246, 
44  L.  ed.  136,  14fi,  149,  20  Sup.  Ct.  Bep.  B6; 
United  St«t«a  v.  £.  C.  Knight  Co.  UO  U.  B. 
1,  99  L.  ed.  S26,  16  Sup.  Ct.  Rep.  249;  Cin- 
cinnati, P.  B.  S.  ft  P.  Packet  Co.  v.  Bay,  20O 
V.  S.  17B,  60  L.  ed.  428,  20  Bnp.  Ct.  Rep. 
20B;  Be  Qreene,  62  Fed.  116;  United  Statea 
Chemical  Co.  t.  Provident  Chemical  C*.  64 
Fed.  940;  Be  Orice,  79  Fed.  644;  WhitweU 
-T.  CoitinenUl  Tobacco  Co.  04  L.RA.  089,  60 
C.  C.  A.  200,  126  Fed.  468;  Phillipa  v.  Ida 
Portland  Cement  Co.  61  C.  C.  A.  19,  126  Fed. 
693;  CunorB-McConneir  Co.  t.  UcConnell, 
140  Fed.  412;  Bigelow  v.  Calumet  ft  H.  Uin. 
Co.  167  Fed.  704;  United  Btatea  ▼.  Standard 
OU  Co.  173  Fed.  177;  Union  Paeifie  Coal  Co. 
V.  United  BUtea,  97  C.  C.  A.  678,  173  Fed. 
737 ;  Virtue  r.  Creamery  Package  Ufg.  Co. 

102  C.  C.  A.  413,  179  Fed.  116;  CalifomU 
Steam  Nav.  Co.  t.  Wright,  6  C«l.  268,  06  Am. 
Dec  611 ;  Smalley  t.  Oreene,  62  Iowa,  241, 
36  Am.  Rep.  267,  3  N.  W.  7B;  Schnalm  v. 
Holmea,  49  Cal.  OBG;  State  t.  Goodwill,  33 
W.  Va.  179.  6  L.R.A.  821,  26  Am.  St.  Rep. 
863,  10  S.  E.  286;  People  t.  Gillson,  100 
N.  T.  398,  4  Am.  St.  Rep.  406,  17  N.  £.  343; 
WaUfa  T.  Dwight,  40  App.  Div.  613,  68  N.  Y. 
Supp.  01;  Brown  v.  Rounaavell,  78  lU.  689; 
Noyca,  Intercorporate  Relations,  g  336,  p. 
003. 

It  ia,  of  course,  tettled  that  in  order  to 
obtain  a  decree  againBt  defendants,  enjc 
ing  their  proceedings  as  in  restraint  of  trade, 
It  muat  be  made  to  appear  either  that  their 
object  or  means  adopted  were  nnlawfuL 

Cltliens'  Light,  Heat  ft  P.  Co.  t.  Montgom- 
eT7  Light  ft  Water  P.  Co.  171  Fed.  660;  Allen 
r.  Flood  [1888]  A  C.  160,  07  L.  J.  Q.  B.  N.  S. 
119,  77  L.  T.  N.  8.  717, 46  Week.  Bep.  26(  " 
Bng.  Ral.  Caa.  286. 

The  transactlone  complained  of  are  lawful 
even  if  considered  U  constituting  a  contract 
for  exclu*l*e  dealing. 

Northern  Becurities  Co.  t.  United  SUtes, 

103  U.  S.  107,  361,  48  L.  ed.  670,  710,  24  Sup. 
Ct  Rep.  438;  Be  Corning,  61  Fed.  211;  Re 
TarrelI,ElFed.  213;  Be  Oreene,  62  Fed.  117; 
Horoney  Hardware  Co.  T.  Goodwin  Pottery 
Co.  ~  Tex.  Qt.  App.  — ,  120  S.  W.  1088; 
Ohappel  V.  Brockway,  21  Wend.  167;  Hodge 
V.  Sloan,  107  N.  Y.  244,  1  Am.  St.  Rep.  816, 
17  N.  B.  336;  Harbison- Walker  Refractories 
Co.  T.   Stanton,  227    Pa.   66,  76   Atl.   988; 


269,  86  Am.  Dec.  611 ;  Bchwalm  t.  HiAnw^  4) 
CaL  666 ;  Bouthera  Fire  Brick  ft  Clay  Co.  i. 
Garden  Ci^  Sand  Co.  223  IlL  616,  0  T-Tl  * 
(NA)  446,  79  N.  E.  313,  7  Ann.  Cas.  »; 
Clark  T.  Croaby,  37  Vt.  188;  Meyer  t.  Esto, 
164  Maas.  467,  32  LJLA.  283,  41  N.  E.  aU; 
Forreat  Photographic  Co.  t.  HntchiaiM 
Grocery  Co.  —  Tex.  Qt.  App.  — ,  108  B.  W. 
708;  CrysUl  Ice  Hfg.  Co.  t,  Bmu  Antenio 
Brewbg  Asso.  8  Tex.  Ci*.  App.  1,  27  S.  W. 
210;  Bancroft  t.  Union  Fmbosaing  Co.  7!  N'. 
E.  402,  04  L.R.A.  298,  67  Atl.  07 ;  WaKer  A. 
Wood  Mowing  ft  Reaping  Co.  v,  Oren- 
wood  Hardware  Co.  76  S.  C.  378,  9  LJtA. 
(N.8.)  601,  66  S.  E.  973,  0  Ann.  Caa.  902^ 
Continental  Ina.  Co.  t.  Fire  Underwritna, 
87  Fed.  310;  DunUp's  Cable  News  Co.  i. 
Stone,  39  N.  Y,  8.  B.  237,  16  N.  Y.  Supp.  2; 
Wickens  v.  Evans,  3  Younge  ft  J.  31tl;  fee- 
pie's  Gaslight  ft  Coke  Co.  v.  Chicago  Gas- 
light ft  Coke  Co.  20  111.  App.  478;  ColUni  v. 
Locke,  L.  R.  4  App.  Cas.  674,  48  L.  J.  P.  C 
N.  S.  68,  41  L.  X.  N.  5.  202,  28  Week.  Bep. 
189;  Jones  v.  Fell.  S  FU.  610;  Beam  v. 
Griffin,  2  Chitty,  407;  OnUrlo  Salt  Oo.  t. 
Merchant*'  Salt  Co.  18  Grant,  Ou  (U.  C) 
640. 

Similar  arraugementa  have  been  held  to  be 
legal  even  where  prices  were  to  be  fixed  ia 
combination. 

Central  Shade  Roller  Co.  r.  Cnahmaa,  141 
Mass.  353,  9  N.  £.  629;  Herriman  v.  Mmxics, 
116  CaL  10,  36  L.R.A  3IB,  66  Am.  St.  Sep. 
81,  46  Pac.  730,  44  Pac.  660;  Walsh  v. 
Dwight,  40  App.  Div.  613, 68  N.  Y.  Supp.  Bl; 
Lough  V.  OuUrbridge,  143  N.  Y.  271,  U 
LJtA.  074,  42  Am.  St  Bep.  712,  38  N.  E. 
292,  146  N.  Y.  001,  40  N.  B.  164;  Skrainka 
V.  FchBrringhausen,  8  Uo.  App.  622. 

The  trsnsactionB  complained  of  wne  law- 
ful if  considered  as  a  combinaticm. 

Bohn  Mfg.  Co.  v.  HoUia  (Bohn  VIg.  Co.  v. 
(forthwestem  Lumbermen's  Aaso.)  64  Minn. 
223,  21  L.B.A.  337,  40  Am.  St  Bep.  319,  et 
N.  W.  1119;  Dueber  Watch  Caae  Hfg.  Co.  t. 
E.  Howard  Watch  ft  Ck>ck  Co.  66  Fed.  851; 
National  Fireprooflng  Co.  v.  Maa<m  Buiideis' 
Asso.  20  L.RA.(N.S.)  148,  94  C.  C.  A.  635, 
160  Fed.  260;  Mogul  8.  8.  Co.  v.  McGregor 
[1802]  A.  C.  49,  61  L.  J.  Q.  B.  N.  8.  2S3,  M 
L.  T.  N.  8.  1,  40  Wedc.  Bep.  337,  7  Asp.  Mar. 
L.  Cas.  120,  60  J.  P.  101 ;  Collins  v.  Ann- 
ican  News  Co.  84  Misc.  200,  69  N.  Y.  Supp. 
638;  Com.  t.  Hunt,  4  Met  134,  38  Am.  Dk. 
346;  Hunt  v.  Simonds,  19  Mo.  583;  Brewster 
V.  C.  Miller's  Sons  Co.  101  Ky.  868,  38  L.BA. 
606,  41  S.  W.  301 ;  Ulery  v.  Oueago  Liv* 
Stock  Exeh.  64  lU.  App.  233;  Hopkins  v. 
United  SUtea,  171  U.  S.  678,  690,  60S,  41 
L.  ed.  290,  29B,  299,  19  Sup.  Ct  Bep.  40; 
Arkansas  Brokerage  Co.  t.  Dann,  U  ULA. 
(N.S.)  464,  07  C.  C.  A.  464,  173  Fed.  890; 
Jacobs  V.  Cohen,  183  N.  Y.  207,  t  L3A. 
(N£.)  202,  111  Am.  St  Rep.  730, 76  N.  I. S. 
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S  Ann.  CsB.  280;  MiMiAuley  Broa.  t.  Tierncjr, 
18  B.  I.  2S6,  37  L.B^.  4&fi,  61  Am.  St.  Sep. 
770,  33  AtL  1;  John  D.  Pftrk  &  Soni  Go.  t. 
NBtional  Wholesale  Druggists'  Aieo.  ITS  N. 
Y.  1,  «2  L.R^.  032,  06  Am.  St.  Ecp.  678,  ST 
H.  S.  136;  Heim  v.  Kcw  York  Stock  Exch.  64 
Ubc  S20, 118  N.  Y.  Snpp.  601. 

^Rm  tMinsactiona  complained  of  were  l«w- 
fnl  U  considered  «■  concerted  acta. 

Cooler,  Torta,  328;  Whitwell  v.  Continen- 
tal Tobacco  Co.  64  L.R.A.  680,  60  C.  0.  A. 
200,  125  Fed.  464;  Milla  t.  United  States 
Friuting  Co.  DO  App.  Div.  608,  01  N.  Y. 
Snpp.  18C;  ContlnenUl  Ina.  Co.  t.  Fire  Un- 
derwriters, 07  Fed.  310;  Fonotipia  v.  Brsd- 
hj,  371  Fed.  069;  WeUington  v.  Small,  3 
Cuah.  146,  GO  Am.  Dec.  710;  Vegelolin  v. 
Guntner,  167  Masa.  108,  35  L.R.A.  722,  57 
Am.  St.  Rep.  443,  44  N.  £.  1077;  Kargea 
Fumiture  Co.  t.  Amalgamated  Woodworkera 
Local  Union,  1«6  Ind.  421,  2  L.RA.(N  ~ 
788,  75  N.  E.  877,  6  Ann.  Caa.  829;  Hunt 
V.  Simonda,  10  Mo.  683;  Ulerj  v.  Chicago 
Live  Stock  Exeh.  64  111.  App.  233;  Brewster 
V.  C.  Miller'a  Sona  Co.  101  K7.  36B,  38  LJI.A. 
505,  41  S.  W.  301;  Bobn  Mfg.  Co.  t.  HoIUb 
(Bohn  Mfg.  Co.  V,  NorthwcBtem  Lumber- 
tuen'a  Abbo.)  64  Minn.  223,  21  L.R.A.  337,  40 
Am.  St.  Rep.  310,  66  N.  W.  1110;  National 
Protective  Auo.  v.  Cumming,  170  N.  Y.  321, 
58  L.RA.  135,  88  Am.  St.  Rep.  648,  63  N.  E. 
360,  G3  App.  Div.  236,  Be  N.  Y.  Supp.  946; 
Jacob*  V.  Colien,  183  N.  T.  212,  2  L£jL. 
(N.S.>  202,  111  Am.  St.  Rep.  730.  76  N.  E. 
5,  6  Ana.  Cos.  2B0;  Wunch  v.  Sbankland, 
oO  App.  Div.  48Z,  60  N.  Y.  Supp.  340;  Col- 
Udb  v.  American  News  Co.  34  Miac.  263,  6Q 
N.  Y.  Supp.  638;  Allen  v.  Flood  [1808]  A.  C. 
1,  07  L.  J.  Q.  B.  N.  S.  110,  77  L.  T.  N.  S.  717, 
46  Week.  Rep.  2fi8,  17  Eng.  RuL  Caa.  286; 
AUia-Chalmera  Co.  v.  Iron  Molders'  Union, 
ISO  Fed.  156;  W.  t  A.  Fletcher  Co.  v.  InUr- 
national  Aaao.  —  N.  J.  Eq.  — ,  65  AtL  1077; 
Atkins  T.  W.  A.  Fletcher  Co.  66  N.  J.  Eq.  658, 
56  Atl.  1074;  Poster  v.  Retail  Clerks*  Inter- 
nati<wnl  Protective  Aaao.  30  Miac.  48,  78  N. 
Y.  Supp.  8S0;  Com.  t.  Hunt,  4  Met.  Ill,  33 
Am.  Dec.  346;  Longahore  Printing  Co.  v. 
Howell,  26  Or.  627,  28  LJLA.  464,  46  Am.  St. 
Rep.  640,  38  Fac.  647;  Jonea  v.  Fell,  6  Fla. 
610;  Oregorj  v.  Brunswick,  6  Mann.  &  G. 
205,  1  Car.  k  K.  24,  1  Dowl.  A  L.  618,  6 
Scott,  N.  R.  800. 

The  practice  and  methods  o[  defendants  in 
obtaining  infoimatioo,  sending  notices,  etc., 
were  proper. 

6  Pom.  Elf.  Jur.  S  596;  Montgomery  Ward 
*  Co.  T.  South  DakoU  Retail  Merchants'  A 
Hardware  Dealers'  Aaso.  150  Fed.  418;  Na- 
tional Pireprooflng  Co.  v.  Mason  Builders' 
Co.  2ef<.R.A.(N.S.)  148, 94  C.  C.  A.  B35,  160 
Fed.  2W;  Cote  v.  Murphy,  169  Pa.  420,  23 
L.R.A.  136.  30  Am.  St.  Rep.  686,  28  Atl.  190; 
National  Protective  Asso.  v.  Camming,  170 
5S  L.  ed. 


N.  Y.  316,  58  L.R.A.  13fi,  88  Am.  St.  Rep. 
648,  63  N.  E.  360;  Allen  v.  Flood  [18D8]  A. 
C.  1,  97  L.  J.  Q.  B.  N.  8.  110,  77  L.  T.  N.  S. 
717,  46  Week.  Rep.  268,  17  Eng.  But.  Caa. 
286;  Reynolda  v.  Plumbers'  HaUrial  Pro- 
tective Abbo.  30  Misc.  70B,  83  N.  Y.  Supp. 
303;  Vegelahn  v.  Quntnar,  167  Maaa.  92,  3S 
LJI.A.  722,  67  Am.  St  Bep.  443,  44  N.  E. 
1077;  MacBuley  Broa.  v.  liemef,  10  R.  I. 
256,  37  L.R.A.  4GS,  61  Am.  St.  Rep.  770,  33 
Atl.  1;  John  D.  Park  k  Sons  Co,  v.  National 
Wholesale  DruggiaU'  Asso.  176  N.  Y.  12,  62 
L.R.A.  632,  90  Am.  St.  Rep.  678,  67  N.  B. 
136. 
There  has  )>een  no  unlawful  boycott  in  thla 

Milla  V.  United  SUtea  Printing  Co.  00 
App.  Div.  610,  01  N.  Y.  Supp.  IBS;  Toledo, 
A.  A.  ft  N.  U.  R.  Co.  V.  Pennsylvania  Co.  19 
L.R.A.  387,  5  Inters.  Com.  Rep.  622,  64  Fed. 
738. 

The  acts  of  defendants  complained  of  here 
are  not  within  the  miachiets  songltt  to  b« 
remedied  or  prevented  by  the  Sherman  act. 

United  States  v.  E.  C.  Enigbt  Co.  166  U.  8. 
1,  30  L.  ed.  326,  15  Sup.  Ct.  Rep.  249;  Stand- 
ard  OU  Co.  v.  United  States,  221  U.  S.  61-67, 
56  L.  ed.  641,  044,  34  L.R.A.fN.S.)  B34,  31 
Snp.  Ct.  Rep.  602,  Ann.  Cas.  iei2D,  734; 
Brett  T.  Ebel,  20  App.  Div.  260,  Gl  N.  Y. 
Supp.  673;  Spelling,  Trusts,  1893,  |  120; 
Cook,  Corp.  g  603a;  United  SUtes  v.  Trans- 
Misaouri  Freight  Asso.  63  Fed.  466,  166  U.  S. 
200,  356,  41  L.  ed.  1007,  1032,  17  Sup.  Ct. 
Rep.  540;  Northern  Securities  Co.  v.  United 
States,  103  U.  S.  IGT,  403,  48  L.  ed.  679,  727, 
24  Sup.  Ct  Rep.  436;  United  SUtes  v.  Du- 
Pont,  188  Fed.  151. 

All  the  legal  presumptions  ars  in  favor  ol 
the  defendants  In  this  proceeding,  and  the 
petitioner  is  required  not  merely  to  make 
out  an  affirmative  case,  but  to  overcome  those 
presumptions  incident  to  the  character  of  the 
charges. 

Cincinnati,  P.  B.  8.  A  P.  Packet  Co.  v.  Bay, 
200  U.  S.  179,  184,  GO  L.  ed.  423,  432.  86 
Sup.  Ct.  Rep.  208;  'Bigelow  v.  Calumet  ft  H. 
Min.  Co.  04  C.  C.  A.  13,  167  Fed.  732. 

The  antitrust  act  of  July  2,  1890,  under 
which  this  proceeding  is  brought,  is  a  crim- 
inal act,  and  for  thie  and  other  reaaons 
should  be  cautiously  construed  and  applied, 
and  all  doubta  resolved  against  the  petl* 

United  SUtes  v.  Trani-Missouri  Fre^ht 
Asso.  24  L.RA..  73,  4  Inters.  Com.  Rep.  443, 7 
C.  C.  A.  16.  10  U.  S.  App.  36,  08  Fed.  77; 
United  SUtea  v.  Swift,  IBS  Fed.  97 ;  Northern 
Securities  Co.  v.  United  SUtes,  19S  U.  S. 
197,  401,  48  L.  ed.  679,  726,  24  Sup.  Ct.  Rep. 
436;  Prescott  ft  A.  C.  R.  Co.  v.  Atchison,  T. 
ft  S.  F.  R.  Co.  73  Fed.  438;  Leslie  v.  Loril- 
lard,  110  N.  Y.  633.  1  L.RA.  466.  IB  N.  B. 
363;  Heniman  v.  Moiies,  116  (M.  2],  SG 
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LJt.A.  31S,  S6  Am.  St.  Rep.  81,  46  Pac.  730, 
44  Fac.  SaO. 

The  facts  that  certain  wholesale  lumber 
dealer*  hare  been  and  they  or  otbers  may  be 
deprived  of  certain  lales  and  proflta  by  de- 
fendant auociationa'  propaganda  work  does 
not  create  a  right  tn  injunctive  relief;  it  ia  a 
case  of  damnum  aiague  tn/urta. 

National  FIreprooflng  Co.  t.  Maaon  Build- 
era'  Aaao.  140  Fed.  860,  !6  LJt.A.(N.S.) 
148,  04  C.  C.  A.  fiSG,  160  Fed.  2&0;  National 
Protective  Abbo.  t  Gumming,  5S  App.  Div. 
227,  S5  N.  Y.  Supp.  946,  17U  N.  Y.  316,  Sti 
L.K.A.  I3S,  88  Am.  St.  Bep.  648,  63  N.  B. 
369;  Heywood  t.  Tillson,  T6  Me.  286,  46 
Am.  Hep.  373;  Rogers  v.  Dutt,  13  Moore,  P. 
C.  C.  209;  Allen  v.  Flood  [1898]  A.  C.  188, 
67  L.  J.  Q.  B.  N.  B.  110,  77  L.  T.  N.  S.  717, 
46  Week.  Rep.  258,  17  Eng.  Rul.  Cas.  286; 
Thomaa  t.  Cincinnati,  N.  O.  &  T.  F.  R.  Co.  4 
InUrg.  Com.  Sep.  788,  82  Fed.  8J8. 

Even  admitting  petitioner's  theory  of  an 
actual  combination,  defendants  have  de- 
prived no  one  of  any  aubatantial  legal  right. 

United  States  v.  Trans-.UiBEouri  Freight 
Aaso.  24  L.R.A.  73,  4  Inters.  Com.  Rep.  443, 
7  C.  C.  A.  15,  10  U.  8.  App.  36,  58  Fed.  86. 

The  eSect  on  prices  ia  not  determinative  of 
the  character  of  any  contract  or  combination 
under  the  anti-truat  act. 

United  States  T.  Trane-Misaouri  Freight 
AsEO.  166  U.  S.  290,  323,  41  L.  ed.  1007, 
1021,  17  Sup.  a.  Rep.  640;  UniUd  SUtea  v. 
Jellico  Mountain  Coal  t  Coke  Co.  12  L.R.A. 
753,  S  Intera.  Com.  Rep.  626,  46  Fed.  432; 
United  SUtea  v.  Coal  Dealers'  Asso.  85  Fed. 
252 ;  Strait  t.  National  Harrow  Co.  18  N.  Y. 
Supp.  224;  Re  Greene,  S2  Fed.  117;  Hopkins 
V.  United  States,  171  U.  S.  67B,  692,  43  L. 
«d.  200,  806,  19  Sup.  Ct.  Rep.  40. 

The  decree  asked  (or  by  petitioner  is  not 
warranted  by  aound  public  policy. 

United  States  Chemical  Co.  v.  Provident 
Chemical  Co.  64  Fed.  050;  Northern  Securi- 
ties Co.  T.  United  States,  103  U.  S.  403,  48 
Jj.  ed.  727,  24  Sup.  Ct.  Rep.  436;  United 
Statca  T.  Joint  Traffic  Asao.  171  U.  S.  SOS, 
43  L.  ed.  S59, 19  Sup.  Ct.  Rep.  25;  National 
Ben.  Co.  v.  Union  Hospital  Co.  46  Minn.  276, 
11  LJl-A.  437,  47  N.  W.  806;  Leslie  v.  Loril- 
Urd,  110  N.  Y.  S34,  1  L.R.A.  466,  18  N.  E. 
363;  Real  v.  Chase,  31  Mich.  S81;  Fonotipia 
*.  Bradley,  171  Fed.  05B;  United  States  v. 
Trans-Miaaouri  Freight  Asao.  53  Fed.  440,  24 
I,Jl.A.  73,  4  Inters.  Com.  Rep.  448,  7  C.  C. 
A.  15,  IB  U.  S.  App.  36,  68  Fed.  60, 166  U.  8. 
323,  41  L.  ed.  1021,  17  Sup.  Ct.  Rep.  640; 
Board  of  Trade  v.  Chriatie  Grain  4  Stock  Co. 
108  U.  8.  236,  247,  49  L.  ed.  1031,  1037,  26 
Sup.  Ct.  Rep.  637;  Nordenfelt  v.  Maxim- 
Nordenfelt  Quna  k  Ammunition  Co.  [18B4] 
A.  C.  652,  63  L.  J.  Ch.  N.  S.  008,  11  Reporta, 
1,  71  L.  T.  N.  8.  480,  a  Eng.  Rul.  Cas.  413; 
Vobn  Mfg.  Co.  T.  Hollia  (Bohu  HIg.  Co.  *. 


Northweatem  Lumbermen's  Asao.)  &4  Minn. 
232,  21  LJt.A.  337,  40  Am.  St.  Rep.  319,  S5 
M.  W.  HID;  Blttermau  v.  Louiaville  k  N.  R. 
Co.  207  U.  S.  205,  62  L.  ed.  171.  28  Sup.  CL 
Bep.  01, 12  Ann.  Caa.  603;  People's  Gaslight 
k  Coke  Co.  T.  Chicago  Gaslight  *  Coke  Co. 
20  HI.  App.  481 ;  John  D,  Park  A  Sana  Co.  v. 
Natiraial  Wholesale  Druggista'  Aaso.  175  M. 
Y.  1,  02  LJljI..  632,  06  Am.  St.  Repl  S78,  « 
N.  £.  136;  Chesapeake  k  0.  Fuel  Co.  t.  Unit- 
ed States,  63  C.  C.  A.  256, 115  Fed.  623. 

The  weight  of  the  authority  of  actually  ad- 
judicated cases  rests  with  the  defendants. 

Bohn  Mfg.  Co.  v.  HoUU  (Bohn  iUg. 
Co.  v.  Northweatern  Lumbermen's  Asao.) 
64  Minn.  283,  21  L.R.A.  337,  40  Am.  SL 
Rep.  319,  66  N.  W.  IIIB;  Jackaon  t. 
Stanfleld,  137  Ind.  592,  23  L.RJt.  688,  36  N. 
E.  346,  37  N.  E.  14;  OUve  v.  Van  Patten,  7 
Tex.  Civ.  App.  630,  26  8.  W.  428;  Uacauley 
Bros.  V.  Tiemey,  19  R.  I.  266,  37  LJLA.  465, 
61  Am.  St.  Bep.  770,  33  AtL  1;  Baiky  v. 
Master  Plumbers'  Asso.  103  Tenn.  89,  46 
LJtA.  661,  62  S.  W.  863;  Cleland  v.  Ander- 
aon,  66  Neb.  252,  6  L.R.A.(N.S.)  136,  92  N. 
W.  306,  96  N.  W.  212,  98  N.  W.  107S,  105 
N.  W.  1092;  Sanford  v.  People,  121  111.  App. 
619;  Montgomery  Ward  &  Co.  t.  South  Da- 
kota Retail  Merchanta'  k  Hardware  DealetV 
Asso.  150  Fed.  413;  State  v.  Adama  Lum- 
ber Co.  81  Neb.  302,  116  N.  W.  302;  Retail 
Lumber  Dealers'  Aaso.  v.  State,  05  Miaa.  337, 
35  Lil.A.(N.8.)  1054,  48  So.  1021,  affirmed 
in  217  U.  8.  433,  64  L.  ed.  626,  30  Sup.  Ct. 
Rep.  635. 

Mr.  Howard  Taylor  argued  the  canac 
and,  with  Messrs.  Charles  E.  Morgan,  C.  E. 
Morgan,  3d,  and  Charles  B.  Bropfay,  filed 
a  brief  for  appellsnta  in  No.  660: 

The  Sherman  act  prohlbita  simply  undoe 
limitations  on  competitive  conditions. 

Standard  Oil  Co.  v.  United  Statea,  221  V. 
S.  1,  S6  L.  ed.  610,  34  L.R.A.(N.8.]  834,  31 


ed.  1232,  33  Sup.  Ct.  Rep.  780 ;  United  State* 
V.  Beading,  286  U.  S.  324,  369,  67  L.  ed.  243, 
268,  33  Sup.  Ct.  Rep.  BO;  United  State*  i- 
Union  P.  R.  Co.  226  U.  S.  84,  67  L.  ed.  132. 
33  Sup.  Ct.  Rep.  53;  United  States  *.  Ter- 
minal R.  Asao.  224  U.  8.  304,  396,  66  L.  td. 
813,  814,  32  Sup.  Ct.  Rep.  507 ;  United  States 
T.  American  Tobacco  Co.  221  U.  8.  US,  65 
L.  ed;  686,  31  Sup.  Ct.  Bep.  632. 

The  combination,  or  concerted  action,  ti 
these  defendanta  in  distributing  circular* 
stating  the  true  position  of  lumbermoi  in  the 
trade,  was  not  a  combination  vhich  nndntr 
reatrained  competition. 

Bohn  Mfg.  Co.  t.  Hollia  ( Bohn  Mfg.  Co.  t. 
Northweatern  Lumbermen'*  Aaso. )  64  Miaa. 
223,  21  LJt.A.  337,  40  Am.  St.  Rep.  31B, 
66    N.    W.    1110  i    MoBtgomar;    Ward  4 
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Co.  V.  South  Dftkota  Retail  MerchtntB'  A 
Hardware  Dtalers'  Auo.  ISO  Fed.  413)  Alk- 
m  V.  WucODsin,  195  U.  8.  194,  49  L.  ed.  164, 
ZS  Sup.  Ct.  Bep.  S;  Mogul  B.  S.  Co,  j.  Mc- 
Gregor [1892]  A.  C.  2B,  61  L.  J.  Q.  B.  X.  S. 
SSG,  H  L.  T.  N.  8. 1, 40  Week.  Bep.  337,  7  Asp. 
««r.  L.  Cbi.  ISO,  GO  J.  P.  101,  L.  R.  23  Q.  B. 
OiT.  014;  National  Protective  Auo.  v.  Cum- 
mlng,  170  N.  Y.  31S,  S8  L.R.A.  135,  89  Am. 
8t  Rep.  64B,  03  N.  B.  369;  Milla  *.  United 
8Ut«B  FrintiTig  Co.  09  App.  IHv.  005,  01  N. 
Y.  Snpp.  1B6;  Cooley,  Torta,  8d  ed.  328; 
Qnlnn  t.  Leathern  [1901]  A.  C.  514,  TO  L.  J. 
P.  C.  N.  S.  76,  56  J.  P.  708,  60  Week.  Rep. 
189,  85  L.  T.  N.  8.  289,  17  Times  L.  R.  746,  1 
6.  R.  C.  107;  Allen  v.  Flood  [1898]  A.  C.  1, 
«7  L.  J.  Q.  B.  N.  B.  119,  77  L.  T.  N.  B.  717, 
4S  Week.  Rep.  258,  17  Bng.  Rul.  Cai. 
285;  Erti  t.  Produce  Exch.  79  Minn.  140, 
48  L.R.A.  90,  79  Am.  St.  Rep.  433,  Bl  N.  W. 
737;  Maeaulej  Broi.  t.  Tiemey,  19  R,  I.  255, 
37  L.BJi.  465,  01  Am.  St.  Rep.  770,  33  Atl. 
1;  Walker  t.  Cronln,  107  Mam.  564;  Carew 
T.  Rutherford,  106  Miss.  14,  8  Am.  Rep.  287 ; 
Continental  Ins.  Co.  v.  Fire  Underwriters,  87 
Fed.  310;  CoUios  v.  Americnn  News  Co.  34 
Misc.  260,  69  N.  Y.  Supp.  638,  affirmed  in  68 
App.  Div.  639,  74  N.  Y.  Supp.  1123;  Duebcr 
WaUh  Case  Mfg.  Co.  v.  E.  Howard  Watch  t 
aock  Co.  55  Fed.  B51,  14  C.  C.  A.  14,  35  U. 
S.  App.  16,  SO  Fed.  637 ;  Wabash  R.  Co.  v. 
Hsnnahan,  121  Fed.  663;  Toledo,  A.  A.  t  N. 
M.  B.  Co.  V.  Pennaylvsnla  Co.  10  L.R.A.  387, 
E  Inters.  Com.  Rep.  622,  54  Fed.  738. 

A  conspiracy  within  the  Sherman  act  can 
never  be  predicated  upon  the  fact  that  a 
number  of  dilTeretit  people,  when  advised  of 
a  situatioii,  are  likely  to  take  the  eame  course 
of  action. 

United  SUtea  v.  Kiuel,  218  U.  S.  601,  54 
L.  ed.  1108,  31  Sup.  Ct.  Bep.  124;  United 
SUtea  V.  Reading  Co.  220  U.  S.  324,  57  L. 
ed.  243,  33  Sup.  Ct.  Rep.  90. 

Instances  of  boycott  coming  before  the 
courts  of  late  in  connection  with  antt -trust 
•eta  have  been  decided  adversely  to  the  de- 
fendants only  where  thrests  or  acta  of  vio- 
lence were  an  integral  part  of  the  boycott,  or 
else  in  instances  where  the  court  in  question 
has  eaplfeitly  held  that  the  standard  of  rea- 
son waa  not  involved  in  the  language  of  the 
particular  statute  discusted. 

Cooke,  Trade  t  Labor  Combinationa,  1900, 
chap.  v.,headed  "Boycotts  ;"Loe we  v.  Lawlor, 
208  U.  S.  ST4,  52  L.  ed.  488,  U  Sup.  Ct.  Bep. 
£01,  13  Ann.  Cas.  816;  Gompers  v.  Buck's 
Store  k  Range  Co.  221  U.  S.  418.  G5  L.  ed. 
797,  34  L.R.A.(N.S.)  874,  31  Sup.  Ct.  Rep 
403;  Grenada  Lumber  Co.  v.  Mississippi,  217 
U.  B.  433,  64  L.  ed.  826,  30  Sup.  Ct.  Rep. 
536;  State  v.  Adams  Lumber  Co.  81  Neb. 
392,  116  N.  W.  302;  Toledo,  A.  A.  A.  N.  M. 
B.  Co.  v.  Pennsylvania  Co.  19  L.R.A.  395,  G 
Inten.  Com.  Bep.  546,  54  Fed.  730. 
5S  L.  ed. 


EASTEBN  STATES  B.  L.  D.  AS80.  v.  UNITED  STATES. 

These  preaent  appellant*  are  not  respooal- 
ble  for  tte  actions  ol  individuals  in  other 
local  associationa. 

BtaU  V.  Adams  Lnmber  Co.  Bl  Neb.  392. 
116  N.  W.  SOS;  Lawlor  v.  Loewe,  109  C. 
C.  A.  288,  1S7  Fed.  622;  United  State*  v. 
Reading  Co.  226  U.  B.  324,  67  L.  «d.  243, 
33  Sup.  Ct.  Rep.  00. 

Aasiatant  to  the  Attorney  General  Todd 
argued  the  cause  and  Sled  a  brief  for  the 
United  SUtes; 

The  evidence  establishes  an  agreement  or 
combination  between  the  defendant  retailers 
to  prevent  wholesalera  from  selling  directly 
to  consumers  bj  refusing  to  buy  from  (boy- 
cotting) them  if  they  do. 

1.  The  declared  purpose  of  the  defendant 
associations,  as  shown  by  their  constitutions 
and  by-laws. 

2.  The  compilation  and  circulation  of  the 
so-called  "official  reports,"  or  blacklists. 

3.  The  actual  course  of  conduct  of  defend- 
ants in  concertedly  withdrawing  their  pat- 
ronage from  listed  wholesalers. 

4.  Admissions  of  members  of  Uefc-ndant 
associations,  and  other  testimony  showing 
general  recognition  of  and  ohediencE  to  a 
tacit  or  moral  obligation  upon  members  so 
to  withdraw  their  patronage. 

6.  The  inference  of  an  agreement  to  boy- 
cott is  confirmed  by  the  decisions  of  other 
courts  in  conspiracy  eases. 

Com.  V.  McLean,  2  Pars.  Sel.  Eq.  Cas.  307 ; 
3  Greenl.  Ev.  S  03;  Patnode  v.  Westenhaver. 
114  Wis.  460.  90  N.  W.  467 ;  Reg.  v.  Murphy. 
8  Car.  t  P.  297 ;  Reilley  v.  United  SUtce,  40 
C.  C.  A.  25,  106  Fed.  896;  State  v.  Adamn 
Lumber  Co.  81  Neb.  392.  116  N.  W,  302; 
United  States  v.  Sacia,  2  Fed.  764;  Webb  v. 
Drake,  62  La.  Ann.  290,  26  So.  791;  2 
Whart.  Crim.  Law,  g  139B. 

An  agreement  or  combination  by  retailers 
to  refuse  to  buy  from  (boycott)  wholetalcrs 
who  sell  directly  to  consumers  interferes 
with  the  free  and  normal  flow  of  trade,  and 
tbertfore  violates  the  anti-trust  act. 

Bailey  v.  Mai'^er  Plumbers'  Asso.  103 
Tenn.  99,  40  L.R.A.  661,  52  8.  W.  863: 
Beck  V.  It  ail  way  Teamsters'  Protective 
Union,  113  Mich.  497,  42  L.B.A.  407,  74  Am. 
St.  Rep.  421.  77  N.  W.  13;  Bohn  Mfg.  Co. 
V.  Hollis  (Bohn  Hfg.  Co.  v.  Northwestern 
Lumbermen's  Asso.)  54  Minn.  223, 21  LJt.A. 
337,  40  Am.  St.  Rep.  319,  66  N.  W.  1119; 
Boutwell  V.  Marr,  71  Vt.  1,  43  L.R.A.  803, 
70  Am.  St.  Rep.  746,  42  AtL  607;  Brown 
V.  Jacobs'  Pharmacy  Co.  115  Ga.  420,  B7 
L.R.A.  647.  90  Am.  St.  Rep.  126,  41  S.  E. 
663;  Casey  v.  Cincinnati  Typographical 
Union.  12  L.R.A.  103,  45  Fed.  136;  Doremus 
V.  Heniiessy.  170  III.  OOB,  43  L.R.A.  797, 
6B  Am.  St.  Rep.  203.  62  N.  E.  924,  54  N.  E. 
624;   Ellis  v.  Inman,  P.  ft,  Co.  45  C.  C.  A. 
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488,  131  Fed.  183;  Oompera  t.  Buek'i  Stove 
k  Range  Co.  221  U.  S.  418,  SS  L.  ed.  797, 

34  L.R.A.(N.S.)  874,  31  Sup.  Ct  Rep.  482, 

35  App.  D.  C.  83,  32  L.R^.(N.S.)  748; 
Grenada  Lumber  Co.  v.  Misaiuippi,  217  U. 
a  433,  M  L.  ed.  826,  30  Sap.  Ct.  Rep.  636; 
HawBTden  t.  Youghiogheny  k  L.  Coal  Co. 

111  Wis.  MB,  55  L.R-A.  829,  87  N.  W.  472 
Hopkins  v.  Oxlej  Stare  Co.  28  C.  C.  A.  SB 
49  U.  S.  App.  709,  83  Fed.  912;  Jacksiiii  t 
SUnfteld,  137  Ind.  592,  23  L.R.A.  538,  36 
N.  E.  348,  37  K.  E.  14;  Klingel'a  Pharmacy 
T.  Sharp  ft  Dohme,  104  Md.  218,  7  LJtA. 
<N.S.)  97fl,  118  Am.  St.  Rep.  390,  64  Atl. 
1029,  8  Ann.  Caa.  1184;  Loewe  v.  Lawlor, 
208  U.  S.  274,  OS  L.  ed.  488,  28  Sup.  Ct. 
Rep.  301,  13  Ann.  Caa.  815;  Lucke  t.  Cloth- 
ing Cutters'  &  T.  Aasembljr,  77  Md.  398, 
19  L.R.A.  408,  39  Am.  St.  Rep.  421,  26  Atl. 
505 ;  Macauley  Brot.  t.  Tierney,  10  R.  I 
255,  3T  LAJi.  465,  61  Am.  St.  Rep.  770, 
33  AtL  1 ;  Montgomery  Ward  A  Co.  v.  South 
Dakota  Retail  MerchanU'  A  Hardware  Deal- 
era'  Ab«o.  150  Fed.  4^3;  W.  W.  Montague 
k  Co.  V.  Lowry,  193  U.  S.  38,  48  L.  ed. 
60S,  34  Sup.  Ct.  Rep.  307;  Olive  v.  Van 
Pattfm,  7  Tex.  Civ.  App.  630,  25  S.  W.  428; 
Purington  v.  Hinchliff,  210  111.  169,  2  L.RA. 
(N.S.)  824,  109  Am,  St.  Rep.  322,  76  N.  E. 
47;  Retail  Lumber  Dealers'  Auo.  v.  State, 
95  MUa.  337,  36  L.RA.(N.S.)  1054,  48  So. 
1021;  State  v.  Adama  Lumber  Co.  81  Neb. 
303,  116  N.  W.  302;  Steers  v.  United  Statea, 

112  C.  C.  A.  423,  192  Fed.  1;  Thomaa  v. 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  4  Intera. 
Com.  Rep.  788,  62  Fed.  803;  Webb  v.  Drake, 
52  La.  Ann.  200,  26  ^o.  791;  Brennan  v. 
United  Hatters,  73  N.  J.  L.  729,  9  L.RA 
(N.S.)  254,  118  Am.  St.  Rep.  727,  65  AtL 
16G,  9  Ami.  Caa.  698. 

Viewing  the  agreement  or  combination 
between  the  defendants  merely  as  one  to 
circulate  amongst  themaelves  liita  ot  wholr- 
aalera  who  aell  directly  to  consumera,  it 
unreaaonably  reatricta  competition  between 
wboleaalera  and  retailera  in  aelling  to  coa- 
■umera,  and  therefore  violates  the  anti- 
trust act. 

United  Statea  v.  American  Tobacco  Co. 
^1  U.  S.  106,  55  L.  ed-  S63,  31  Sup.  Ct. 
Rep.  632;  Naab  v.  United  States,  229  U.  S. 
373,  57  L.  ed.  1232,  33  Sup.  Ct.  Rep.  780; 
Quinn  v.  Leatham  [1901]  A.  C.  495,  70  L. 
J.  P.  0.  N.  S.  76,  6B  J.  P.  708,  BO  Week. 
Rep.  130,  86  L.  T.  N.  S.  289,  17  Times  L.  R. 
749,  1  B.  R.  C.  197;  Standard  Oil  Co.  v. 
United  States,  221  U.  8.  I,  66  L.  ed.  619,  31 
Sup.  Ct.  Rep.  602. 

The  plea  tbat  this  combination  was  a  rea- 
aonable  and  necessary  meaaure  to  defend  the 
position  ot  retailers  in  the  trade  is  irrele- 
vant in  law  and  unfounded  in  fact. 

Chesapeake  ft  0.  Fuel  Co.  v.  United  States, 


S3  C.  C.  A.  256,  116  Fed.  610;  Grenada 
Lumber  Co.  v.  Miasissippi,  217  U.  S.  431,  54 
L.  ed.  826,  30  Sup.  Ct.  Rep.  S36;  Lawlcr 
v.  Loewe,  109  C.  C.  A.  288,  187  Fed.  SX2. 


These  are  appeala  from  a  decrae  of  tbe  dis- 
trict court  of  the  United  States  for  the  ■ootb- 
em  district  of  New  York  [SOS]  in  an  action 
brought  bj  the  United  States  under  tkt 
Sherman  anti-truat  act  (26  Stat,  at  L.  208, 
chap.  847,  U.  S.  Comp.  Stat  1901,  p.  S2O0), 
having  for  Ita  object  an  injunction  against 
certain  alleged  combinations  of  retail  lum- 
ber dealers,  which,  it  was  averred,  had 
entered'  into  a  conspiracy  to  prevent  whole- 
sale dealers  from  selling  directly  to  eo*- 
sumers  of  lumber.  The  defendants  are 
various  lumber  aasoeiationa  ctunposcd  large- 
ly of  retail  lumber  dealers  in  New  Yoik, 
New  Jersey,  Pennaylvania,  Conneeticnt, 
Massachusetts,  Rhode  Island,  Maryland,  and 
the  District  of  Columbia,  and  the  oAeers 
and  directors  of  the  aasoeiationa.  I'.ie 
record  ia  very  voluminous,  but  tbe  facta 
essential  to  a  consideration  of  the  deeiee 
of  the  district  court  are  in  comparative^ 
narrow  eompaaa.  While  the  record  also 
concerns  practices  which  are  said  to  have 
been  abandoned,  the  decree  entered,  dMlat- 
iag  the  defendanta  named  to  be  in  a  com- 
bination or  conspiracy  to  restrict  and  re- 
atrain  competition,  depends  solely  upon  the 
method  adopted  and  being  used  by  the  de- 
fendanta in  the  distribution  of  the  infOT- 
mation  contained  in  a  certain  doeumcat 
known  as  the  "Official  Report,"  the  fons 
ot   which,   set   forth   in   tbe   decree,   ia  as 

Official  Report. 

(Name  of  the  Particular  Aaaoeiation  Cir- 
culating it.) 
Statement  to  llembera  (with  the  Date). 
You  are  reminded  that  it  is  becaoae  yoa 
are  members  of  our  Association  and  have 
an  interest  in  common  with  your  Mbm 
members  in  the  information  cantained  in 
this  statement,  that  they  etmuuunicate  it 
to  you;  and  that  they  communicate  t.>  you 
in  strictest  confidence,  and  with  tbe  under- 
standing that  you  are  to  receive  it  and 
treat  it  in  tbe  same  way. 

The  following  are  r^ortcd  aa  haviag 
solicited,  quoted,  or  as  having  acdd  diraet 
to  the  consumera: 

(Here  follows  a  list  of  the  names  and 
addrcpses  of  various  wholesale  dealers.) 

[606]  Members  upon  learning  of  any  i>- 
stance  of  persona  soliciting,  quoting,  or  sell- 
ing direct  to  consumers,  should  at  once  n- 
•S4  U.  S. 
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port  ■anie,  Kod  in  lo  dmng  ihoald,  i(  powible, 
■upplj   tha   folloiriiig  infomutioa: 
The  nomber  tad  InitUU  ol  ckt. 

r  to  wbom  the  ear 


Tbe  initikla  «r  qame  of  ahippw. 
The  dftt«  of  mrriva]  of  car. 
The  place  of  deliverj. 
Th«  point  of  origin; 

and  the  defendnnt*  vera  enjoined  from  com- 
bining, conspiring,  or  agreeing  together  to 
dutributc,  and  from  distributing,  to  mem- 
ber* of  the  aaaociationa  named  or  any  other 
person  or  peraona,  any  information  show- 
ing aoliciting,  quotations,  or  aa)es  and  ihip- 
menta  of  lumber  and  lumber  producta  from 
manufacturer!  and  wholeialera  to  con- 
•umcn  of  or  dealera  in  lumber,  and  from 
the  preparation  and  diatribulion  ol  the  liata 
above  described  aa  the  "Official  Report,"  ar 
tbe  use  of  a  similar  device. 

The  record  diacloaea  that  the  defendant 
aaaoeiations  are  constituted  largelj  of  re- 
tail lumber  dealers,  each  of  whom  baa  the 
natural  desire  to  control  his  local  trade, 
which  tbe  retailers  contend  have  been  un- 
duly interfered  with  by  tbe  wholeaalErs  in 
selling  to  consumer ■  within  the  local  ter- 
ritory in  such  wise  as  to  conflict  with  what 
they  regard  as  a  atrictly  local  trade,  and 
it  appeara  that  the  defendant  asaociationi 
have  for  their  object,  among  other  things, 
the  adoption  of  ways  and  means  to  protect 
such  trade  and  to  prevent  the  wholesale 
dealera  from  intruding  therein.  The  par- 
ticular thing  which  thia  caae  concerns  in 
the  retailera'  efforts  to  promote  the  end  in 
view  is  the  attempt  in  the  manner  shown, 
by  the  circulation  of  the  reporta  in  ques- 
tion, to  keep  the  wholesalers  from  selling 
directly  to  the  local  trade.  The  trade  of 
the  wholesalers  involved  covers  a  number  of 
states,  and  there  ia  no  question  but  that  the 
supplying  of  lumber  to  the  large  numbers 
[e07]  of  retailers  in  these  associations  in 
different  states  is  interstate  trade,  and  that 
if  the  practicesare  illegal  within  the  Sher- 
man act  they  may  be  reached  by  this  pro- 
ceeding. Swift  A.  Co.  T.  Dnited  States,  IBS 
U.  6.  STC,  49  L.  ed.  018,  25  Sup.  Ct.  Hep. 
£T«;  Loewe  v.  Lawlor,  SOS  U.  8.  274,  300, 
62  L.  ed.  48B,  SOI,  2S  Sup.  Ct.  Rep.  SOI, 
13  Ann.  Caa.  S16. 

The  record  diBclosea  a  systematic  circula- 
tioB  among  tbe  members  of  the  defendant 
aasociationa  of  the  official  report  above 
quoted.  The  method  of  operation  aa  stated 
by  the  learned  counsel  for  tbe  appellants 
is  thus  Bummsriied  in  hia  brief: 

"Tbe  names  on  thia  liat  are  obtained  and 
placed  tbercon  aa  the  result  of  complainta , 
made  by  individual  retailers.  When  an  in- 
dividual member  of  a  retail  aasociatioa 
5S  L.  ed. 


teams  of  a  sale  by  a  wholesaler  to  one  of 
the  enstomera  of  the  retailer  he  may  com- 
plain in  writing  to  the  secretary  of  hia 
association,  whose  duty  it  is  thereupon  to 
ascertain  the  facts  by  correspondence  with 
the  wholesaler  in  question  and  auch  other 
means  as  may  seem  proper.  Should  tbe 
report  or  complaint  be  without  proper 
foundation,  or  should  the  secretary  become 
sstisfled  that  the  matter  is  a  trifling  one, 
or  the  result  of  inadvertence,  the  incident 
usually  terminates  at  thia  point;  but  sbotild 
the  complaint  appear  to  be  serious  and 
well  founded,  the  case  is  anbmitted  to  tbe 
board  of  directors  of  the  retail  association 
at  ita  next  meeting,  and  abould  tbe  board 
be  eatisfled  that  the  wholesaler  is  generally 
making  a  practice  of  selling  to  consumers 
or  customers  of  the  retail  trade,  tbe  eecre- 
tary  is  directed  to  report  the  name  of  such 
wholesaler  for  the  official  list.  Thereupon 
the  secretary  sends  the  name  to  Mr.  Crary 
of  New  York,  who  adds  it  upon  the  next 
report  to  tbe  names  of  those  already  there- 
upon Each  report  contains  ths  names  of 
all  wholesalers  who  have  been  reported  from 
the  very  beginning  as  selling  to  consumers, 
and  whose  names  have  not  been  removed  for 
cause.  The  reports  or  lists  after  being  print- 
ed in  New  York  are  distributed  smougat 
the  secretaries  of  the  defendant  associa- 
tions; [608]  those  for  each  association  be- 
ing marked  with  its  name,  and  in  that  way 
only  being  distinguished  from  those  sent 
to  the  other  associations.  The  secretary 
of  each  association  then  diatributes  tbe 
lists  to  his  members.  Should  any  whole- 
saler desire  to  have  his  name  removed  from 
the  list  he  can  have  it  done  upon  satis- 
factory assurance  to  tbe  local  secretary 
that  he  is  no  longer  selling  in  eompetitioD 
with  tbe  retailers.  In  practice  the  greatest 
care  is  taken  to  make  tiie  list  accurate,  and 
as  a  matter  of  fact,  it  only  contains  tbe 
namea  of  such  wholesalers  as  are  absolutely 
committed  to  tbe  practice  of  competing  with 
retailers  for  tbe  custom  of  builders  and 
contractors." 

The  reai^ing  of  the  official  report  shows 
that  it  is  intended  to  give,  confldential  in- 
formation to  the  members  of  the  associa- 
tion* of  the  names  of  wholesalers  reported 
aa  soliciting  or  selling  directly  to  con- 
sumers, members  upon  learning  of  any  such 
inataaces  being  called  upon  to  promptly 
report  the  same,  supplying  detailfd  ii^or- 
mation  as  to  tbe  particulara  of  tbe  trans- 
action. When  viewed  In  the  light  of  the 
biatory  of  these  assaciations  and  tbe  con- 
flict in  which  they  were  engaged  to  keep 
the  retail  trade  to  themselves  and  to  pre- 
vent wholesalers  from  interfering  with  what 
I  they  re^rded  as  their  rights  in  such  trade, 
'  there  can  be  but  one  purpose  In  giving  the 
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information  in  this  form  to  the  memben 
of  tiie  retail  AnocUtione  of  the  name*  of 
■II  wholesalera  who,  hj  their  attempt  to 
invade  the  excIuBive  territory  of  th«  re- 
tailers, as  thej  regard  it,  have  been 
guilt;  of  nnfair  competitive  trade. 
These  lists  were  quit«  eommoulj  apokca 
of  aa  blaekliats,  and  when  the  atten- 
tion of  a  retailer  was  brought  to  the 
name  of  »  wholesaler  who  had  acted  in 
this  wise  It  was  with  the  evident  pnrpoae 
that  he  should  know  of  such  conduct  and 
act  accordingly.  True  it  is  that  there  is 
no  agreement  among  the  retailers  to  re- 
frain from  dealing  with  listed  wholesalers, 
nor  is  there  any  penalty  annexed  for  the 
failure  so  to  do;  but  he  is  blind  indeed 
who  does  not  see  the  [609]  purpose  in  the 
predetermined  and  periodical  circulation  of 
this  report  to  put  the  ban  upon  wholesale 
dealers  whose  names  appear  in  the  list  of 
iintair  dealers  trying  by  methods  obnoxious 
to  the  retail  dealers  to  supply  the  trade 
which  they  regard  as  their  own.  Indeed, 
this  purpose  is  practically  conceded  in  the 
brief  of  the  learned  counsel   for  the  ap- 

"It  was  and  is  conceded  by  defendants, 
and  the  court  below  found,  that  the  cir- 
culation of  this  information  would  have 
a  natural  tendency  to  cause  retailers  re- 
ceiving these  reports  to  withhold  patronage 
from  lilted  concerns.  That  was,  of  course, 
the  very  object  of  the  defendants  in  cir- 
culating them." 

In  other  words,  the  circulation  of  such 
information  among  the  hundreds  of  retailers 
as  to  the  alleged  delinquency  of  a  whole- 
saler with  one  of  their  number  had  and  was 
intended  to  have  the  natural  effect  of  caus- 
ing such  retailers  to  withhold  their  patron- 
age from  the  concern  listed. 

The  Sherman  act  has  been  so  frequently 
and  recently  before  this  court  as  to  require 
no  extended  discussion  now.  Standard  Oil 
Co.  V.  United  States,  221  U.  8.  1,  66  L.  ed. 
610,  3*  L.R.A.(N.S.)  B34,  31  Sup.  Ct.  Rep. 
f>02,  Ann.  Cos.  1012D,  734;  United  SUtes 
V.  American  Tobacco  Co.  221  U.  S.  lOS, 
65  L.  ed.  6S3,  3J  Sup.  Ct.  Rep.  032;  United 
States  V.  Terminal  R.  Asso.  224  U.  S.  383, 
m  L.  ed.  810,  32  Sup.  Ct.  Rep.  607;  Stand- 
ard Sanitary  Mfg.  Co.  v.  United  States, 
828  U.  S.  20,  67  L.  ed.  107,  33  Sup.  Ct. 
Rep.  9;  United  States  v.  Union  P.  R.  Co. 
326  U.  S.  01,  67  L.  ed.  124,  33  Sup.  Ct. 
Rep.  63;  United  States  v.  Reading  Co.  228 
U.  S.  324,  67  L.  ed.  243,  33  Sup.  Ct.  Rep. 
Df):  United  States  v.  Patten,  220  U.  S.  625, 
57  h.  ed.  333,  44  L.R.A.(N.S.)  326,  33  Sup. 
Ct.  Rep.  141;  Nasb  v.  United  States,  229 
U.  S.  373,  67  L.  ed.  1232.  33  Sup.  Ct.  Bep. 
780;  Straus  V.  American  Pub.  Asso.  231  U. 
S.  222,  ante,  192,  S4  Sup.  Ct.  Rep.  84.  It 
I4BS 


broadly  condemns  all  combinaticna  and  cn- 
splracies  which  restrain  the  (res  aad  aat- 
ural  flow  of  trade  in  the  ehannela  of  inter- 
state commerce.  It  is  true  that  this  eoort 
held  in  the  Standard  Oil  and  Tobacco  Cua. 
supra,  and  in  the  subaeqamt  caaea  follow- 
ing them,  that  in  its  proper  eoBatmetioa 
the  act  waa  not  intended  to  mch  normal 
and  usual  contracts  incident  to  lawful  pur- 
poses and  intended  to  [610]  further  Inti- 
mate trade,  and  summarizing  the  meaning  ol 
the  act  in  the  Tobacco  Case,  Uiia  court  said 
{221  U.  8.  179)  : 

"Applying  the  rule  of  reason  to  the  co*- 
stnfction  of  the  statute,  it  waa  held  in  th* 
SUndard  Oil  Case  that  aa  the  words  'le- 
Btraint  of  trade*  at  common  law  and  in  the 
law  of  this  country  at  the  time  of  the 
adoption  of  the  anti-trust  act  onlj  embraced 
acta  or  contracts  or  agreemoita  or  ean- 
binationi  which  operated  to  the  prejudice 
of  the  public  interests  by  nndnly  reatriet- 
ing  competition,  or  unduly  ohstrueting  the 
due  course  of  trade,  or  which,  either  bceaiue 
of  their  inherent  nature  or  effect,  or  be- 
cause of  the  evident  purpose  of  the  acts, 
etc.,  injuriously  restrained  trade,  that  the 
words  as  used  in  the  statute  were  designed 
to   have  and   did   have   but   a  like  aigaii- 

The  same  principle  waa  affirmed  in  Nash 
T.  United  States,  220  U.  S.  373,  67  L.  ed. 
1232,  33  Sup.  Ct.  Rep.  780.  The  court  ia 
the  Standard  Oil  Case  construed  the  act 
as  intended  to  reach  only  combtnatiooa  un- 
duly restrictive  of  the  flow  of  coauneree,  or 
unduly  restrictive  of  competition,  and,  illus- 
trating what  were  such  undue  or  uareaara- 
able  combinations,  it  claaaed  aa  Illegal  (p. 
68)  "all  contracts  or  acts  whieh  were  un- 
reasonably restrictive  of  competitive  eoa- 
ditions,  either  from  the  nature  or  cbaraettr 
of  the  contract  or  act,  or  where  the  sur- 
rounding circumstances  were  sudi  as  to 
justify  the  conclusion  that  they  had  art 
been  entered  into  or  performed  with  the 
legitimate  purpose  of  reaacmably  forwarding 
personal  interest  and  developing  trade,  but, 
on  the  contrary,  were  of  such  a  charaettr 
as  to  give  rise  to  the  inference  or  pre- 
sumption that  they  had  been  entered  into 
or  done  with  the  intent  to  do  wrong  to  the 
general  public  and  to  limit  the  right  ef 
individuals,  thus  restraining  the  free  Hoc 
of  commerce  and  tending  to  bring  about  tbr 
evils,  such  aa  enhancement  of  prieea,  wbkh 
were  cmsidered  to  be  against  pubtie  policy.'' 
And  in  Loewe  v.  Lawlor,  supra,  this  eoort 
held  that  a  combination  to  boycott  [SIl) 
the  hats  of  a  manufacturer  and  deter 
dealers  from  buying  them  in  order  to  torn* 
the  manufacturer  to  a  particular  coursi  al 
action  with  reference  to  labor  organiattoai. 
the  effect  of  the  combination  being  to  een- 

, .      a*4  V.  8. 
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pel  third  partiea  and  atruigfre  not  to 
engage  id  k  course  of  trade  except  upon 
«onditioni  which  the  combination  impoaed, 
waa  within  the  Bhennan  act.  In  Gompen 
V  Buck's  Stove  t  Range  Co.  S21  U.  S.  418, 
55  L.  ed.  797,  34  L.R^.(N.S.)  B74,  31  Sup. 
Ct.  Rep.  402,  atter  citing  Locwe  t.  Lawlor, 
aupra,  thU  court  aaid  (p.  438) : 

"But  the  principle  announced  b;p  the  court 
waa  general.  It  [the  Sherman  act]  covered 
any  illegal  means  bf  wbieli  interatate  com- 
merce is  restrained,  whether  by  unlawful 
combinations  of  capital,  or  unlawful  < 
binationt  of  labor;  and  we  think  also 
whether  the  restraint  be  occasioned  by  un- 
lawful contracts,  trusts,  pooling  arrange- 
ments, blacklists,  boycotts,  coercion j  threats, 
intimidation,  and  whether  these  be  made 
effective,  in  whole  or  in  part,  by  acts, 
words,  or  printed  matter." 

And  see  W.  W.  Montague  t  Co.  v.  Lowry, 
1B3  U.  S.  38,  49  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307. 

These  principles  are  applicable  to  this 
situation.  Here  are  wholesale  dealers  in 
large  numbor  engaged  in  interstate  trade 
upon  whom  it  is  proposed  to  impose  as  a 
condition  of  carrying  on  that  trade  that 
tliey  shall  not  sell  in  such  manner  that  a 
local  retail  dealer  may  regard  such  sale 
as  an  infringement  of  his  exclusive  right  to 
trade,  upon  pain  of  being  reported  as  an 
unfair  dealer  to  a  large  number  of  other 
retail  dealers  assoeiated  with  the  offended 
dealer,  the  purpose  being  to  keep  the  whole- 
saler from  dealing  not  only  with  the  par- 
ticular dealer  who  reports  him,  but  with 
all  others  of  the  class  who  may  be  informed 
of  hia  delinquency.  "Section  1  of  the  act 
is  not  confined  to  voluntary  re- 
straints, as  where  persons  engaged  in  inter- 
atate trade  or  commerce  agree  to  suppress 
competition  among  themselves,  but  includes 
as  well  involuntary  restraints,  as  where  per- 
•ons  not  so  engaged  conspire  to  compel  action 
by  otbera,  or  to  create  artiflcial  [812]  con- 
ditions, which  necessarily  impede  or  burden 
tbe  due  course  of  such  trade  or  commence, 
or  restrict  the  common  liberty  to  engage 
therein."  United  State*  v.  Patten,  22S  D. 
8.  641,  67  L.  ed.  341,  44  L.R.A.(N.S.)  226, 
33  Sup.  Ct.  Rep.  141.  This  record  abounds 
in  instances  where  the  offending  dealer  was 
thus  reported,  the  hoped-for  effect,  unless 
he  discontinued  the  offending  practice,  re- 
alized, and  hia  trade  directly  and  appre- 
ciably impaired. 

But  it  is  aald  that  in  order  to  show  a 
combination  or  conspiracy  within  tbe  Sher- 
man act  some  agreement  must  be  shown 
under  which  the  concerted  action  is  taken. 
It  is  elementary,  however,  that  conspiracies 
»re  seldom  capable  of  proof  by  direct  teati- 
mony,  and  may  be  inferred  from  the  thinga 
99  li.  ed. 


actually  done;  and  when.  In  this  case,  by 
concerted  action  the  names  of  wholeaalera 
who  were  reported  as  having  made  sales  to 
consumers  were  periodically  reported  to  the 
other  members  of  the  associations,  the  con- 
spiracy to  accomplish  that  which  was  the 
natural  consequence  of  auch  action  may  be 
readily  inferred. 

Tbe  circulation  of  these  reports  not  only 
tends  to  directly  restrain  the  freedom  of 
commerce  by  preventing  tbe  listed  dealer* 
from  entering  into  competition  with  re- 
tailers, as  was  held  by  the  district  court, 
but  it  directly  tends  to  prevent  other  re- 
tailers who  have  no  personal  grievance 
against  him,  and  with  whom  he  might  trade, 
from  BO  doing,  they  being  deterred  solely 
because  of  the  influence  of  the  report  cir- 
culated among  tbe  members  of  tbe  associa- 
tions. In  other  words,  tbe  trade  of  the 
wholesaler  with  strangers  was  directly  af- 
fected, not  becaDse  of  any  supposed  wrong 
which  he  had  done  to  them,  but  because 
of  the  grievance  of  a  member  of  one  of  the 
associations,  who  had  reported  a  wrong  to 
himself,  which  grievance,  when  brought  to 
the.  attention  of  others,  it  was  hoped  would 
deter  them  from  dealing  with  the  offending 
party.  This  practice  takes  the  case  out  of 
those  normal  and  usual  agreements  in  aid 
ot  trade  and  commerce  which  may  be  found 
not  to  be  within  the  act,  and  puts  it  within 
the  prohibited  [613]  class  of  undue  and  un- 
reasonable restraints,  such  as  was  tbe  par- 
ticular subject  of  condemnation  in  Loeive  v. 
Lawlor,  20B  U.  S.  274,  300,  52  L.  ed.  4B8, 601, 
28  Sup.  Ct.  Rep.  301,  13  Ann.  Cai.  815. 

The  argument  that  the  coarse  pursued  I* 
necessary  to  the  protection  of  the  retail 
trade  and  promotive  ot  the  public  welfare  in 
providing  retail  facilities  is  answered  by 
the  fact  that  Congress,  with  the  riglit  to 
control  the  field  of  interstate  commerce, 
has  so  legislated  as  to  prevent  resort  to 
practices  which  unduly  restrain  competition 
or  unduly  obstruct  the  free  flow  of  sucli 
commerce,  and  private  choice  of  means  must 
yield  to  the  national  authority  thus  exerted. 
Addyston  Pipe  k  Steel  Co.  v.  United  Stetes, 
175  U.  S.  211,  241,  242.  44  L.  ed.  136,  147, 
148,  20  Sup.  Ct  Rep.  SO. 

Anderson  r.  United  State*,  171  D.  S. 
004,  43  L.  ed.  300,  19  Sup.  Ct.  Rep.  KO,  is 
cited  and  relied  upon  by  the  appellanls. 
In  that  case  thi*  court  sustained,  as  against 
attack  under  tha  Sherman  law,  the 
legality  of  an  association  called  the  Trader*' 
Live  Stock  Exchange  in  Kansas  City.  An 
agreement  among  purchasers  ol  cattle  for 
the  purpose  of  regulating  and  controlling 
tbe  local  business  among  themselves  had 
been  entered  into,  and  one  of  the  rules  pro- 
vided that  the  member*  of  tbe  exchange 
should  not  deftl  with  any  othar  yard  trader 
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unlew  he  wu  ft  member  of  such  exchange.  [61S]  WILL  JONES,  PUT.  in  Err., 

ItwuMid  (p.  613):  V. 

"There  ia  no  evidence  that  theM  defend-  MABGUEBITE  JONES  and  Her  Hnsbant, 

ante  have  in  any  manner  other  than  by  the  Albert  Jonea. 
rules  above  mentioned  hindered  or  impeded 

othen  in  shipping,  trading,  or  selling  their  (See  S.  C.  Reporter's  ed.  ai&-«lfl.) 
xtoclc,  or  that  they  liate  In  any  way  inter- 
fered  with   the   freedom   of  access  to  the  CItH  rights  -  eUlDU  of  descent  -  di«> 
stock  yards  of  any  and  all  other  traders  ^lnifn«ll<>n.                       j      .»       _, 

.           .        _         I.   J       1  .1  1       i,   .    -  The  lurvivinB  brothers  and   auters  oi  a 

and  purchasers   or  hindered  their  obtaming  ^,„^  freedmi,  dying  intrsUte.  who  wen 

the   same  facilitiea  which  were  thenun  *f-  tbe  children  of  a  bom  sUve  and  were  tbm- 

forded  by  the  stock  yards  company  to  the  kIvcs  bom  slaves,  are  not  denied  the  cqnd 

defendant!  as  members  ef  the  excliajige,  and  protection  of   the  laws,   contrary  to  U.  S. 

we    think    the    evidence    does    not    tend    to  Const.,    14tb    Amend.,    by    a    decision    ot  a 

show    that    the   above    resatts    have    flowed  state    court    eoDBtniing    Shanaon'a    Comp. 

from  the  adoption  and  enforcement  of  the  ^cnn.  Laws,  g  4193,  preferring  the  broth*rs 

rules  and  regulations  referred  to."  ^"^   sisters  of   an   intestate  Jying    without 

raid.1    A^j-.K.^.i.),.^  (wu-  thi..  .u^.  issue  over  the  husband  or  widow,  aa  applv- 

[614]  As  dutmguuhed  f«™  this  iltua-  ^       ^j^,    ^  ^„t^„,  ,„d  sisters  bom  V™, 

tion  the  present  case  shows  that  the  trade  of  ^j^    t,^    „„,t    u^j    t^,    intesUte'a   reai 

the  listed  wholesalers  la  hindered  or  imped-  property  acquired  by  him  while  he  was  a 

ed;  that  competition  is  suppressed  and  the  freedman  passed  to  his  widow  ujider  j  41IU, 

natural  flow  of  commerce  interfered  with  as  which    provides    that   if   one  dic«   intestate 

the  direct  result  of  the  circulation  of  the  "leaving  no  heir  at  law  capable  of  inherit- 

official  reports  in  the  manner  stated.     The  '°K  "■=  ""eal  estate,  it  shall  be  inherited  bj 

Case.     And  see  W.  W.  Montague  &  Co.  v.  gest  Bvf.  Ct.  1»08.1 

Lowry,  193  U.  S.  48,  46  L.  ed.  612,  24  Bup. 

Ct.  Kep.  307.  [No.  338.] 

A  retail  dealer  has  tbe  unquestioned  right 

to    stop    dealing    with    a    wholesaler    for  Argued   April  30.    1B14.     Decided    June  i, 

reasons  sufficient  to  himself,  and  may  do  ao  1014. 
Iiecouse  be  thinks  such  dealer  is  acting  nn- 

fftirly   in    trying    to   undermine    his   trade.  |  ^  ERROR  to  the  Suprune  Conrt  of  the 

"But,"  as  was  said  by  Mr.  Justice  Lurton,  *■    8tat«   of   Tennessee   to   review  a  deertt 

speaking  for  the  court  in  Grenada  Lumber  which,  reversing  a  decree  af  the  Court  of 

Co.  v.  Mississippi.  217  U.  S.  433,  64  L.  ed.  Civil    Appeals    of    that    state,    affirmed   • 

826,  30  Sup.  Ct.  Bcp.  63G,  "when  the  plain-  decree  of  the  Chancery  Court  of  Shelby  Coon- 

tilTs  in   error   combine   and   agree   that  no  ty,  grknting  the  relief  prayed  in  the  bill  ii 

one  of  them  will  trade  with  any  producer  a  suit  to  remove  a  eloud  on  title.    Affirmed, 

or  wholesaler  who  shall  sell  to  a  consumer  The  facta  are  atated  in  the  opinion, 

within   the  trade   range   of   any   of   them,  „,  ^   „_  H.welwn  argued  the  can*, 

quite  another   ease   is  presented.     An   act  ^4^  ^th  Mr.  W.  P.  Meteolf,  filed  a  brkf 

narmlees  when  done  by  one  may  become  a  f^^  plaintiff  in  error- 

public   wrong   when   done   by. many   acting  jj,,    „„,    Amendment    was    ordained  te 

in  concert,  for  it  then  Ukcs  on  the  form  g^„           ,  ^j,;,  ^ghts  to  all  per^ms,  asd 

of  a  conspiracy,  and  may  be  prohibited  or  ^t^j,  it^  protection  to  races  and  clatsts, 

punished,    .f   the   result   be  hurtful   to   the  ,„^   prohibiU   any   eUte   legislation  whiA 

public  or  to  the  individual  agamst  whom  ^aa  the   effect  of  denying   to  any  race  «r 

the  concerted  action  is  directed."  ^,,^    „  ^^           individual,  the  ^ual  pro- 

When   the   retailer  goes  beyond    his  per-  tection  of  the  laws 
sonal  right,  and,  conspiring  and  combining  g^       ^e  Virginia   100  U.  B.  SSt.  25  L.  ed. 
with   others   of   like  purpose,   seeks    to  ob-  g^g    Missouri  v.  Lewis  (Bowman  t.  Lewis) 
struct  the  free  course  of   interstate  trade  —   _   .          _..__.             _ 
end  commerce  and  to  unduly  suppress  com- 
petition   by    placing    obnoxious    wholesale  ' 


dealers    under   the   coercive   influence   ot   a  Nqtk. — As  to  validity  ot  clasa  legialatka, 

rondemnatory      report      circulated      among  generally — see  notes  te  State  v.  Goodwill, 

others,  actual  or  poflsible  customers  of  tbe  8  LJl^.  621,  and  State  v.  I^»mU,  21  UU. 

offenders,  he  exceeds  his  lawful  rights,  and  ^^^'                .....       ,         „.      ,      .  ., 

.»«h  .ctl™  birpg.  bim  ni  tboi  .ctCnB  .J"  ?:,';""  .  "j  T-l^SV™  'J.^lK^^ 
•.!.  f  _-»L-  .L  J  _  .■  ^  >  ji  immunities,  and  protection,  eenerallv — see 
with  him  within  the  eondemnation  of  the  „^^^  ^^  Loiisrtlle  Safety  Vault  A  T.  Ca  v. 
act  of  Congress,  and  the  District  Court  was  Louisville  &  N.  R.  Co.  14  L.R.A.  678. 
right  in  so  holding.  It  follows  that  iU  On  civil  righto  of  negrow— aee  note  it 
decree  must  be  affirmed.  Civil  Ri^to  Cases.  27  L.  ed.  U.  8.  836. 
M4  V.  t. 
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CL  Rep.  llSfl;  Humn  v.  United  SUtn,  ITO 
U.  a.  £12,  «2  L.  ed.  1012,  IS  Sup.  Ct.  Rep. 
«02;  HodgM  T.  United  States,  203  U.  S.'l, 
fil  L.  ed.  QS,  !7  Sup.  Ct.  Rep.  0;  Gibeon  ▼. 
HiMinippi,  192  U.  8.  fiU,  40  L.  ed.  1070,  Id 
Sup.  Ct.  Rep.  004;  Neti  t.  Del&ware,  103  U. 
8.  389,  2S  L.  ed.  671;  StrKuder  w.  Weat  Vir- 
gink,  100  n.  S.  308,  26  L.  ed.  684,  S  Am. 
<Mni.  Sep.  615. 

The  pUEu  object  of  thla  Amndment,  u 
well  ■■  of  the  ibitatea  enacted  purauant 
thereto,  waa  to  place  the  nesro  race,  vith 
reapect  to  civil  righti,  upon  the  aune  level 
with  the  white.  They  made  the  righta  and 
reepoaalbllitles,  civil  and  criminal,  of  the 
two  racea  exactly  the  aame. 

Gibson  T.  MisBiBBippi;  Neal  v.  Delaware; 
knd  Stmiider  v.  Weat  Tlrgiuia, — aupra. 

The  protection  extended  by  the  14th 
Amendment  ia  not  confined  to  the  negro 
race  alone,  but  may  be  Invoiced  by  all  per- 
Bona,  regardleaa  of  Uielr  race  or  color,  for  the 
protection  of  their  equal  civil  righta  and  to 
maintain  their  equality  before  the  law;  and, 
with  reapect  to  the  13th  Amendment,  it 
reaches  every  race  and  every  individual,  and 
the  alaver;  or  involuntary  servitude  ot  the 
Mexican,  Chinese,  Italiana,  or  Anglo-Saxon 
is  sa  much  within  its  compaaa  aa  slavery 
or  involuntary  servitude  of  the  Africans. 
Slaughter-Bouse  Cases,  IS  Wall.  30,  21  L. 
«d.  384;  Hodgcfl  v.  United  States,  203  U.  S. 
1,  SI  L.  ed.  65,  27  Sup.  Ct.  Rep.  «. 

Therefore,  although  a.  statute,  on  its  face, 
may  not  be  obnoxious  to  this  provision  of 
the  14th  Amendment,  yet  if  it  ia  so  ad- 
ministered by  the  legislative,  executive,  or 
judicial  authorities  of  the  state  as  to  deny 
to  any  individual  or  class  of  individuals  the 
equal  protection  of  the  laws  and  equal  civil 
rights  under  the  laws,  a  case  arises  within 
the  conatitutionai  inhibition.  Whoever,  by 
virtue  of  his  public  position  under  a  state 
.government,  deprives  another  of  life,  liberty, 
or  property  ivithout  due  process  of  law,  or 
denies  or  takea  away  the  equal  protection 
«[  the  laws,  or  uhdertakces  to  deprive  any 
person  or  class  of  persons  of  their  civil 
rights  under  the  14th  Amendment  of  the 
Conatitution  of  the  United  States,  and  the 
Civil  Rights  Bill  paascd  by  Congress  In 
jkid  thereof,  violates  that  inhibition,  and 
«s  be  acts  in  the  name  of  and  for  the  state, 
«ad  is  clothed  with  her  power,  his  act  is 
her  act,  and  Congresa  has  the  power,  by 
virtue  of  the  Sth  section  of  the  14th  Amend- 
ment, to  protect  and  enforce  the  rights  de- 
nied or  withheld. 

Ex  parte  Virginia,  100  U.  8.  339,  26  L. 
«d.  076;  Neat  v.  Delaware,  103  U.  B.  370, 
-26  L.  ed.  1>07;  Strauder  v.  West  VirginU, 
100  U.  S.  303,  25  L.  ed.  004,  3  Am.  Grim. 
Rep.  515. 

Although  the  I4th  Amendment  ia  pro- 
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hlbitory  in  terms,  it  confers  by  i 
implication  a  positive  immnni^,  or  right, 
most  valuable  to  persona  of  the  colored 
race, — the  right  to  exemption  from  discrim- 
inations imposed  by  public  authority,  which 
imply  legal  Inferior!^  In  civil  society,  lessen 
the  security  of  their  righta,  and  are  steps 
towards  redncing  them  to  the  conditions  of 
a  subject  race, — the  right  to  exemption 
from  unfriendly  legislation  against  them 
distinctively  as  cslorcd. 

Strffuder  ».  West  Virginia,  100  U.  S.  303, 
25  L.  ed.  604,  3  Am.  Crim.  Rep.  616. 

Colored  persons  are  citisene,  and  dtliens 
without  distinction  as  to  race  or  color,  or 
previoua  condition  of  servitude,  ftnd  have 
the  same  right  to  make  and  enforce  con- 
tracta,  to  sue,  to  be  parties  and  give  evi- 
dence, to  inherit,  purchase,  lease  and  sell, 
hold  and  convey  property,  real  and  personal, 
and  to  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  persons 
and  property,  as  is  enjoyed  by  white  citi- 
zens, and  are  entitled  to  the  same  civil 
rights  as  the  white  citizens  of  the  different 
states  wherein  thev  may  reside.  Hall  v. 
DeCuir,  06  U.  S.  485,  24  L.  ed.  547. 

Mr.  B,  F.  Booth  argued  the  cause  and 
filed  a  brief  for  defendanta  in  error: 

The  14th  Amendment  and  S5  1B7T  and 
1078  of  the  Revised  Statutes  of  the  United 
States  do  not  control  in  this  case,  because 
the  right  claimed  here  is  a  right  subject  to 
state  legislation  and  decisions. 

Paul  V.  Virginia,  8  Wall.  180,  10  L.  ed. 
300;  Slaughter-Houso  Cases,  IS  Wall.  36, 
21  L.  ed.  3S4. 

The  Federal  Constitution  ia  aatisflcd  it 
all  persons  similarly  situated  are  treated 
alike  in  privileges  conferred  or  lisJ^ilities 
imposed. 

Hodges  v.  United  States,  203  U.  S.  1,  61 
L.  ed.  06,  27  Sup.  Ct.  Rep.  6;  Field  v. 
Barber  Asphalt  Paving  Co.  104  U.  B.  618, 
48  L.  ed.  1142,  24  Sup.  Ct.  Rep.  784;  Dun- 
can V.  Missouri,  162  U.  S.  377,  38  L.  ed. 
486,  14  Sup.  Ct.  Rep.  570. 

Before  the  act  of  the  legislature  of 
Tennescce,  passed  in  18S6  and  1866,  slaves 
In  Tennessee  could  not  inherit  at  all,  and 
it  ao  remained  until  the  passage  of  the  above 
act. 

Scott  V.  Saodford,  10  How.  393,  16  L.  ed. 
601. 

The  decisions  of  the  Tennessee  supreme 
court  have  established  a  rule  of  property 
which  has  been  the  law  in  Tennessee  since 
1871,  and  has  been  relied  upon  as  the  settled 
law  upon  the  subject  of  collateral  inherit- 
ance between  ex-slaves  ever  since. 

Andrews  v.  Page,  3  Heisk.  668 ;  Shepherd 

V.    Cnrlin,    09    Tenn.    64,    41    S.    W.    340: 

Laughlin   v.  Johnson,    102  Tenn.  460,  62 

8.  W.  B16:  Dennis  v.  Dennis,  lOS  Tenn. 
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80.  68  S.  W.  2B4;   Ckrvcr  r.  Uuwell,  UO 
Tenn.  75,  71  S.  W.  7S2. 

The  eaurta  of  the  aUte  of  Tennewee  bad 
the  right  to  tuf  which  of  its  eitiiou  should 
inherit  the  Unda  ol  another  citizen  dying 
intestate  and  learlDg  lands. 

Batce  V.  Brown,  6  Wall.  710,  IB  L.  ed. 
fi35;  SteTennm  t.  Sulllvant,  B  Wheat.  207, 
S  L.  ed.  70;  Migoun  t.  Illinoia  Trait  k 
Sav.  Bank,  170  U.  S.  2B3,  42  L.  ed.  1037, 
18  Sup.  Ct.  Bep.  CB4j  Knowlton  t.  Hoore, 
178  U.  8.  4],  44  L.  ed.  960,  20  Sup.  Ct 
Rep.  747 ;  Plummer  t.  Coler,  178  U.  S.  116, 
44  L.  ed.  99B,  20  Sup.  Gt.  Rep.  829;  Hutchin- 
aon  Invert.  Co.  t.  Caldwell,  162  U.  8.  05, 
38  L.  ed.  356,  14  Sup.  Ct.  Bep.  504 ;  Dawson 
T.  Godfrey,  4  Cranch,  321,  2  L.  ed.  S34. 

The  Federal  courts  have  established  a 
rule,  followed  bj  a  long  line  of  decisions, 
npholding  the  decisions  of  the  highest  court 
in  a  state  In  matters  of  inheritance  and 
title  to  land,  made  in  accordance  with  the 
laws  of  the  locality  in  which  the  land  is 
situated. 

Cope  T.  Cope,  137  U.  B.  682,  34  L.  ed. 
832,  11  Sup.  Ct.  Rep.  222;  Williamson  t. 
Suvdam,  6  Wall  733,  18  L.  ed.  971;  Suydam 
T.  Wllliamaon,  24  How.  427,  IB  L.  ed.  742; 
Bondurant  t.  Wataon,  103  U.  B.  281,  26 
L.  ed.  447;  Beauregard  v.  New  Orleans,  18 
How.  4B7,  15  L.  ed.  469;  M'Keen  v.  Delancy, 
B  Cranch,  22,  3  L.  ed.  25;  Massie  y.  Watts, 
S  Cranch.  148,  3  L.  ed.  181;  Thatcher  ». 
Powell,  6  Wheat.  119,  5  L.  ed.  221;  Webster 
V.  Cooper,  14  How.  488,  14  L.  ed.  510; 
Halited  t.  Buiter,  140  U.  S.  273,  36  L.  ed. 
484,  n  Sup.  Ct.  Rep.  782;  Ridingi  v. 
Johnson.  128  U.  8.  212,  32  L.  ed.  401,  9 
Sup.  Ct.  Hep.  72;  Gormley  v.  CUrk,  134 
U.  S.  338,  33  L.  ed.  909,  10  Snp.  Ct.  Hep. 
554;  McElvain  v.  Brush,  142  U.  S.  165,  35 
I*  ed.  971,  12  Sup.  Ct.  Hep.  156. 

Nothing  is  better  settled  than  the  proposi- 
tion that  questions  of  descent  are  ta  be 
determined  by  local  law. 

Levy  V.  M'Cartee,  6  Pet.  102,  8  L.  ed.  334; 
Cope  V.  Cope,  137  U.  S.  682,  34  L.  ed.  832,. 
11  Sup.  Ct.  Rep.  222;  Gardner  v.  Collins, 
2  Pet  SB,  T  L.  ed.  347;  Maxwell  v.  Hoore, 
28  How.  186,  16  L.  ed.  251. 

Equal  protection  of  the  law  is  not  denied 
by  a  law  or  course  of  procedure  which 
would  have  been  applied  to  any  other  per- 
sons in  the  state  under  similar  eireum 
stances  and  conditions. 

Tinsley  v.  Anderson,  171  D.  S.  106.  43 
L.  ed.  06,  18  Snp.  Ct.  Rep.  805. 

Whenever  the  law  operates  alike  upon 
all  persons  and  property  similarly  situated, 
equal  protection  cannot  be  said  to  be  denied. 

Walston  T.  Nrvin,  128  U.  S.  678,  32  L. 
ed.  644,  9  Sup.  Ct  Rep.  192;  BtaU  ex  rel. 
Aator  V.  Schlitz  Brewing  Co.  104  Tenn.  732, 
78  Am.  St.  Bep.  »41.  60  a  W.  1033. 
ISOI 


Mr.  Justice  Iiiirton  delivered  the  opisica 
of  the  court: 

His  is  a  question  of  collateral  deae^ 
arising  under  the  Tennessee  statutea. 

[618]  One  John  Jones,  a  colored  traednaa, 
died  in  1B89,  the  owner  of  a  tract  of  87  aoM 
of  land  lying  in  Shelby  county.  Tiiiiiiain, 
upon  which  he  and  hia  wife  had  lived  te 
many  yean.  He  died  intestate  and  without 
issue.  The  title  to  the  land  was  "'^'-w* 
by  his  widow,  the  defendant  in  error,  Usr- 
guerite  Jones,  who  has,  since  the  dnth  tl 
John  Jones,  intermarried  with  the  other 
defendant  in  error,  Albert  Jonea.  Hei 
claim  waa  rested  upon  J  4165,  Sbajinan'i 
Compilation  ol  Tennessee  Laws,  which  pro- 
vides that  if  one  die  intestate,  "leaving  bo 
heir  at  law  capable  of  inheriting  the  real 
estate,  it  shall  be  inherited  by  the  husband 
or  wife  in  fee  aimple."  The  plaintiff  in 
error.  Will  Jones,  conteated  the  claim  of 
the  widow,  contending  that  the  Ismd  pasaed 
to  the  surviving  brothers  and  sisters  of 
the  intestate,  under  whom,  through  quit- 
claim deeds,  be  claimed  the  title.  The  wid- 
ow's bill  was  for  the  purpose  of  canceling 
these  deeds  as  clouds  upon  her  title.  The 
Tennessee  court  sustained  her  bill  and  ad> 
judged  that  the  intestate  having  died  with- 
out issue,  and  without  heiri  at  1»w  OLpaUt 
of  inheriting,  his  real  estate  passed  to  bis 
widow  under    g    4166,    suprs. 

The  deeds  denounced  as  clouda  upon  the 
widow's  title  were  attacked  upon  a  number 
of  grounds,  among  them  fraud  in  their 
procuration.  The  decree  ordering  Qtdr 
cancelstion  was  apparently  based  only  upea 
the  ground  that  their  makers,  aasnmiag 
them  to  be  legitimate  full  brothers  and 
listers  of  the  intestate  John  Jones,  were 
Bons  and  daughters  of  a  born  slave  a»d 
themselves  born  alavea,  and  as  such  were 
not  his  heira  within  the  meaning  of  the 
Tenneaaee  statutes  of  descent 

There  is  a  Tennessee  statute  of  detent 
which  provides  that  the  land  of  an  intes- 
tate shall  pasa  fa>  his  brothers  and  aistei* 
in  case  the  owner  die  without  issue,  and 
the  contention  is  that  if  this  statute  pia- 
terring  the  brothen  and  slaters  of  an  ia- 
teitate  dying  without  issue  over  the  hus- 
band or  widow  be  construed  aa  applying  cMly 
to  brothers  and  [817]  sisters  bom  free.  It 
discriminates  againat  those  bom  alaves,  tmi 
thereby  violates  that  equal  protection  at 
the  law  guaranteed  by  the  14th  Amendmcat 
to   the  Constitution. 

This  proviiion  of  the  Tennessee  canea 
of  descent  by  which  the  brothers  and  siaten 
of  an  intestate  dyin^  without  Issue  tiJte  his 
real  estate  Is  aa  old  as  the  state,  and  tow 
from  the  common  law.  It  does  not  distin- 
guiih  in  terms  between  brothers  and  siittn 
bom  free  and  those  born  slavca.     Neither 
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doM  It  diitinguUli  between  thoa*  who  u« 
born  butards  and  thoM  born  in  wedlock, 
and  tboae  who  are  atieni  and  thoM  who  ars 
not.  N«verthelcaa,  neither  a  butard  nor 
an  alien  baa  inheritable  blood,  nor  are  they 
capable  of  inheriting  as  hcira  nnlev  by  aid 
of  some  atatute:  2  Kent,  Com.  *211;  S 
Bl.  CsK.  '249;  Levy  v.  M'Cartee,  0  Pet. 
102,  8  L.  ed.  334.  The  civil  ststiu  ol  lUvea 
in  TenneMee,  Ivwell  aa  in  .other  itatei  in 
wHch  ilavery  listed,  was  such  nJ)o  diaable 
tbem  from  inheriting  or  tianamitting  pro|i- 
ertj  by  deecmt.  Thua  it  waa  aaid:  "They 
cannot  take  property  by  descent  or  pur- 
chase, and  all  they  find  and  all  they  bold 
IteloDga  to  the  maater.  They  cannot  make 
lawful  eontracta,  and  they  are  derived  of 
civil  rights.  They  are  aeteta  in  the  hande 
of  executors  for  the  payment  of  debta."  2 
Kent,  Com.  Utb  ed.  27S,  *  263;  Jackson  es 
dem.  People  t.  Lervey,  6  Cow.  3ST.  Slavea, 
therefore,  were  not  within  the  meaning 
and  effect  of  the  statutes  of  deBceot,  and 
no  descent  from  or  through  a  slave  was 
poBsible  except  as  provided  by  aome  apeeial 
Etatute.  The  rule  was  the  ulme  as  to  aliens 
and  illegitimates. 

Alter  the  Rnaneipatioa  of  the  slaves  of 
the  South  the  statutes  of  inheritance 
extended  in  many  states  so  as  to  confer 
upoD  the  children  of  parents  bom  in  slavery 
the  right  to  inherit  from  their  parents. 
But  these  enlargements  of  the  canon  of  de- 
scent extended  only  to  lineal  descendants  and 
did  not  embrace  collaterals.  The  Tennessee 
[618]  statute,  which  was  claimed  in 
court  below  to  be  broad  enough  to  embrace 
collateral  relatlvea,  is  that  of  IBflS-M,  chap. 
40,  I  5,  carried  into  Shannon's  Compilation 
aa  i  4178.  That  act  declared  that  slavei 
who,  within  the  state,  had  lived  togethei 
as  man  and  wife,  should  be  regarded  as 
lawfully  married,  and  that  the  children  of 
such  slave  marrip'Tis  should  be  "legitimate- 
ly entitled  to  an  inheritance  in  any  prop- 
erty heretofore  acquired  or  that  may  be 
hereafter  acquired,  to  as  full  an  extent  as 
children  of  white'citizens  are  entitled  by 
the  laws  of  this  state."  But  this  sUtute 
has  been  more  than  once  construed  as  not 
extending  the  right  of  inheritance  beyond 
the  lineal  descendants  of  the.  parsnta. 
Shepherd  v.  Carlln,  99  Tenn.  S4,  41  S.  W. 
340;  Carver  v.  Maxwell,  110  Tenn.  75,  71 
S.  W.  762.  In  Shepherd  v.  Carlin,  supra, 
tbe  question  here  presented  was  decided. 
Agnes  Lee,  a  colored  woman,  bom  in  slav- 
ery, died  intestate  and  without  issue.  Her 
land  was  claimed  by  her  surviving  husband 
under  J  416C,  Shannon's  Compilation,  here- 
tofore referred  to,  and  by  her  niece  as  her 
only  collateral  relative.  Tfae  court  held 
that  the  right  to  inherit  the  real  estate  of 
an   intestate  born   in  slavery  had  been  u< 


tended  only  In  favor  of  liiw»l  deseendsnta, 
and  that  collaterals  possessed  no  inherita- 
ble blood.  To  the  same  effect  are  many 
eases:,  among  tbem:  Tucker  v.  Bellamy,  98 
N.  C.  31,  4  S.  E.  34;  Jones  v.  Hoggard, 
lOe  N.  C.  178,  12  S.  E.  goe,  007;  Williama 
V.  Kimball,  3C  Fla.  40,  2C  L.R.A.  746,  48 
Am.  St.  Hep.  238,  16  So.  783. 

Inheritance  ia  governed  by  the  le»  rei 
littx.  It  is  not  a  natural  or  absolute  right, 
but  the  creation  of  atatute  law.  If  one 
claim  the  right  to  succeed  to  the  real  prop- 
erty of  another  as  beir,  and  his  right  is 
denied  because  he  must  trace  his  pedigree 
or  title  to  or  through  an  alien,  a  bastard, 
or  a  slave,  the  question  is  one  to  be  de- 
termined by  the  local  law.  Cope  v.  Cope, 
137  U.  S.  082,  34  L.  ed.  832,  11  Sup.  Ct. 
Rep.  222;  Levy  v.  M'Cartee,  supra;  BIythe 
V.  Hinckley,  ISO  U.  S.  333,  46  L.  ed.  557, 
21  Sup.  Ct.  Rep.  300.  In  Levy  v.  M'Cartee, 
supra,  the  question  was  one  of  inheritance, 
the  [619]  plaintiff  tracing  hia  pedigree 
through  an  alien  ancestor.  After  Qrst  decid- 
ing that  a  question  of  inheritance  to  land  in 
New  York  was  one  to  be  determined  by  the 
law  of  that  state,  the  court  held:  flrst,  that 
an  alien  had  no  inheritable  blood  and  could 
neither  take  latad  himself  by  descent,  nor 
transmit  it  to  others;  second,  that  under 
the  law  of  New  York  one  citizen  of  the 
state  could  not  inherit  In  the  collateral 
line  of  another  when  be  must  make  his 
pedigree  or  title  through  a  deceased  alien 
ancestor. 

It  is  true  that  the  land  of  the  intestate 
John  Jones  was  acquired  when  be  was  a 
freedman.  Under  the  law  of  the  state  when 
be  acquired  it,  he  had  the  right  to  dispose 
of  it  by  deed  or  will.  If  be  died  intestate, 
leaving  issue,  it  descended  to  such  issue. 
But  if  he  left  no  such  descendants,  it 
passed,  by  tlie  express  terms  of  the  statute, 
to   bis   widow. 

We  are  unable  to  see  in  the  Tennessee 
statute  of  descent  any  such  denial  of  the 
equal  protection  of  the  law  as  is  prohibited 
by   the   14th   Amendment. 

The  decree  is  accordingly  affirmed. 


(See  S.  C.  Keporter's  ed.  619-426.) 

Appeal  —  from  district  oaurt  —  Federal 

qnestlon. 

A  case  otherwise  within  the  jurisdiction 
of  a  Federal  district  court,  and  reviewable 
in  a  circuit  court  of  appealt)  ia  not  one 
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which    nuT    come    direct    to    the    Supreine  i  and  for  the  bAlancc  of  Its  debt  rl«iMwt  k 

Court  under  the  Judicial   Code,  {  247,  u  lien    upon   ita   propeitf.     The   dccna  bvm 

one    "which    involved    the    cooitniction    or  ,hich  thii  appeal  wu  taken  nva  priorito 
application  of  the  Conatitution  of  the  United!  to  the 'piortgtge,  and   denied   to   appelUal 

^tate»,"   merely  because,   in  the  wuwe  o(  y      upon  the  property  of  the  t^tM 

the    caic,    a    qneetion    aroM    touehine    the  '              '^.      J,*^:  "T  '    ,    ™  VT^ 

efTect  upin  a  railway  conrtructloa  ooStract  «>»P"J.   "fd   -djudged   that   .to   debt  li 

of  *  euWquent  change  of  deciiion  in  the  "~   •"<«w   ^  P*"*   r*t«bly   oat   of  tto 

■Ute    conrtB,    by    which    it    was    held    that  Innda  appUcahle  to  the  paymat  of  (eaenl 

eotttraetora  were  not  Included  in  the  looal  debta. 

mechanjca'   lien   law,  there  being  no  claim  CoubmI  for  appellant  thna  Mates  tht  it- 

that  the  statute  is  invalid.  lue    tipon   this    appeal, —  *l'hc    preeiae  cm- 

IFor  other  cases,  see  Apiteal  and  Brror,  B88-    i___„._ *_j    i n.     - . .:.  ■    i_      ,   , 

es».  Id  Dlsest  Sap.  CtlWS.l  troveray  presented   by   the  record    n:    (a| 

Haa  the  eonatruction  company  a  valid,  Hb- 

[No.  368.]  sistlng,   enforceable   mechanica'   lien   mda 

the  laws  of  Indiana  upon  the  railway  prep- 
Argued    Hay    S,    191«.      Decided    June    22,  erty  of  the  traction  companyl    (b)   la  neb 
1614.  lien  aenior  and  paramount  to  the  lien  el  the 

trust  deed  or  mortgage  given  to  aecore  the 

APPEAL  from  the  District  Court  of  the  outaUnding  bondal" 

United   States   for  the   District  of   In-  The   defense    asaerted    to    the    meehaBiea* 

diana   to   review   a   decree   rendered   in   a  lien  was  that  there  was  no  statate  givisg 

creditors'  suit  denying  tiie  right  of  a  con-  to   a   contractor   for   railway   eanatnietiaa 

tractor    for    railway    eonatruction     to    a  *   li^n   upon    the    railway    property,   and, 

mechanics'  lien  upon  the  railway  property,  second,  it  there  existed  any  such  lien,  tb* 

Dismissed  for  want  of  jurisdiction.^  construction   company,   for   the   pnrpoae  af 

The  facts  are  stated  In  the  opinion.  giving  security  to  the  holders  of  tb*  coa- 
Htruction   bonds,   had   expreaaly   covenanted 

Messrs.   William   A.    Ketcbam    and    A.  ^nd  agreed  to  waive  and  foftgo  whatever 

S.  Worthlnglon  argued  the  cause  and  Sled  right  or  righta  It  might  have  had  at  tht 

a  brief  for  appellant  time   of   the   execution   of    ita   contract,  or 

Mr.  Caaslaa  O.  Bhlrlesy  argued  the  cause,  "'''ch  it  might  thereafter  acquire,  to  claia 

and,  with  Messrs.  W.  H.  H.  Miller,  8.  D.  *  l'*"  "g-ioBt  the  property  of  the  railway 

Miller,  and  W.  H.  Thompson,  filed  a  brief  """P""?   uader    the    laws    of    the   aUte  of 

for  appellees.  Indiana. 

The  court  filed  no  opinion,  but  the  deem 

Mr.  Justice  Lurlon  delivered  the  opinion  '*='*«•  **"*  ""'«  construction    Company  ii 

of  the  court-  ""^  entitled  to  enforce  a  [622]  meebanict' 

The  primary  question  concerns  the  juris-  !'"  '^l^V""''  "'  **"'  P'.OP*^^, "*  f^i  *" 

diction  of   this  court  to  entertain   this  aa  fMid*nt  traction  company  in  the  hand.  «( th. 

a  direct  appeal  from  the  district  court.  '««"".  o'th.s  court  or  elsewhere,  if  any: 

The  decree  below  was   rendered  under  a  °°'  »«?'""  the  proceeds  thereof;  and  that 

general  creditors'  bill,  by  which  the  assets  '"'  •»'<^''  "«".  •"'™' 

of  the  Indianapolis,  Crawfordsvillc,  A  West-  ^^"'i   "    '•'"'*/'«"    'hether   the  lies 

ern  Traction  Company,  an  uaolvent  I«21]  "f  ^  ""  ^""'^  '»<••""  ""  *■"  *»■«' 

Indiana  corporation,  had  been  impounded,  ita  «f"«d   t^   or  becau«   the  statute  of  Is- 

debts  ascertained,  and  the  order  of  payment  '^'»"''  -'  ""'l''  ''.  ^^^^-  ^'."^  *"«  '*•»"'• 

determined.     Among   the  creditors  proving  ""^"  "h.ch  the  hen  was  claimed,  did  M 

their  debts  were  some  claiming  liens.     One  *'^^^'''  «''t'«to"-     Appellant  moved  tbs 

was    the    Marion    Trust    ComAny.    trustee  f^""*  ***  '^*?'*  t*""  f?!^  "v  "S  **■"?*! 

under  a  general  mortgage  secuVing  an  issue  '*  """^  'V^''^"  ^^  '**""8  •'^,%  '»  ^ 

of  mortage  bonds.     Another  cr^itor  wo  '"'  '"^f'  be'-"-,  ""der  tho  law  of  Ijjd-a^ 

this   appelUnt,    the   Moore-Mans  field    Con-  f  "'"''"'°' T'^  !?"."' -!^w'^  ""^ 

Structi^  Company.      That    company    had,  ^."""'*  '*  "''^  Z'S*^  '^u"*^    ^w  '  ^ 

under  contract  with  the  tract ion'co^pany.  'I'l^^'J^^t^^f^  "^w^.^'.^.P^i!!:..^ 


constructed  a  part  of   its  line  of  railway, 


raa   denied.     We  shall  aamme  for 

the  parpoae  of  this  case  that  the  Ilea  w«s 

» Leave  granted  on  June  22,  1914.  to  pre-  ^""^^   "P«»    ""*   *"*   K'*""'!   "t**^   "* 

sent    petition    for    rehearing    within    thirty  "P""  *•"*  basis  determine  whether  the  caas 

days.  is  one  which  can  come  direct  to  thia  eenrt 

— „..        „  ~~r. — : : .-     -  . — .  ■  —       That   appellant   could   have   carried  tbi» 

r.r^^^'^^  "^V"^/™'"^  '"/j^t?L^""  <»~  fo'  "^«-  ^  "e  cirenit  court  ct  ap- 
preme    Court    of    judgments    of   district   or  ,      .        ,   .  «.      <   ^  j,  .■  .   7Z 

circuit  courts-see  notes  to  Gwin  v.  United  P^'"    '■    P"^'""      ^'    jurisdiction,    of    tbs 

SUtes,  46  I.  ed.  U.  S.  741,  snd  B.  Altman  district  court  under  tho  original   bill  was 

A  Co.  v.  United  SUtcs,  SS  L.  ed.  U.  S.  894.  based   only   upon   diversity   of   eitlacMUp. 
aoi  ,  -         %%\  n,  f. 
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Naither  did  the  contention  that,  in  the  prog- 
rwa  ol  the  eaie,  there  aroM  a  question 
claimad  to  Inrolve  the  eonatruction  or  ap- 
plication of  the  Conatitution  of  the  United 
States,  depriTB  the  uneuccewful  partj  of 
the  right  to  go  to  the  circuit  court  of 
•ppeali,  where  all  ot  the  queationa  would 
be  open  to  review.  But  the  contention  Is 
that  the  appellant  had  an  election  to  .cariy 
the  case  to  the  circuit  court  of  appeals  or 
bring  it  direct  to  this  court  under  g  5  of 
the  act  ot  1891  [2t  Stat,  at  L.  B2T,  chap. 
C17,  U.  B.  Comp.  SUt.  1901,  p.  S49],  now 
]  247  of  the  Judicial  Code  of  1B13  [36 
Stat,  at  L.  1168,  chap.  231,  U.  S.  Comp. 
Stat.  Bupp.  1911,  p.  230],  aa  a  case  "which 
involved  the  construction  or  application  of 
the  Constitution  of  the  United  States." 
Shortly  stated  the  contention  is,  first,  that 
under  the  decisions  of  the  Indiana  supreme 
court  prior  to  the  accruing  of  the  rigiits  ot 
tills  appellant  under  its  contracts,  contract- 
ors were  included  within  those  who  might, 
by  compliance  with  [623]  the  mechaDicH' 
lien  statute,  secure  liens;  and,  second,  that 
tbe  subsequent  change  ot  decision  bj  which 
that  court  held  that  eontractors  were  not 
included  In  ttie  mechanics'  lien  law  con- 
stituted a  law  which  impaired  the  obliga- 
tion of  its  contract  within  the  meaning  of 
the  contract  clause  of  the  Constitution  of 
the  United  SUtes.  It  therefore  assigna  as 
error  the  action  of  the  court  below  in  not 
declaring  the  rights  of  appellant  to  be  ai 
they  existed  under  the  line  of  judicial 
decisions  at  tbe  time  such  rights  accrued. 
The  title  of  the  Indiana  act  of  March  0, 
IBSa,  under  which  appellant  claims  to  have 
acquired  a  lien,  was  "an  act  concerning 
liens  of  mechanics,  laborers,  and  material- 
■nen."  A  provision  of  the  Constitution  of 
Indiana,  g  19,  article  4,  provide*  that 
"every  act  shall  embrace  but  one  aubjeet 
sutd  mattera  properly  connected  therewith, 
which  aubjeet  shall  be  expressed  in  the 
title."  The  contention  ia  that  for  many 
year*  eontractora  had  been  regarded  as 
entitled  to  a  lien  under  this  act  and  prior 
■eta  having  a  similar  title,  though  it  is 
omceded  that  the  sufBciency  of  tbe  title 
had  never  been  expressly  decided.  On.  Feb- 
nutry  18,  1909,  the  Indiana  lupraxe  court 
in  tbe  ease  o(  Indlaoapolia  Northern  Trac- 
tion Go.  V.  Brennnn,  1T4  Ind.  1,  30  UR.A. 
fSS.)  66,  87  N.  E.  216,  M  N.  E.  OS,  68, 
•1  N.  E.  503,  held  that  the  act  of  1SS3 
did  not  Include  contractors  or  aubcon- 
traetora.  The  act  was  not  held  to  have  been 
VDConatifaitlonftlly  enacted  (Wilkes  County 
r.  Cofer,  180  U.  S.  BM,  46  L.  ed.  642,  21 
flsp.  Ct.  Rep.  4GS),  nor  that  contractors 
amA  iolmMbactors  might  not  have  been  in- 
«talad  MMsig  those  to  whom  the  privilege 
«f  m  Um  waa  extended.     The  decree  was 


confined  to  the  single  point  that  the  title 
did  not  include  contractors.  It  waa  there- 
tore  a  mere  construction  ot  the  act  M  not 
including  obligations  to  eontractora  aa  dis- 
tinguished from  obligationa  to  mechanics, 
laborers,  and  materialmen.  This  ia  claimed 
to  have  been  auch  a  change  of  deciaion  aa 
to  impair  the  obligation  ot  the  cootraet 
under  which  the  appellant  had  conatructed 
[624]  the  railway  of  the  traction  company. 
Curioualy  enough,  the  aupreme  court  of 
Indiana  has,  pending  tliis  appeal,  retracted 
the  conatruction  it  placed  upon  the  act  of 
18B3,  and  has  held  that  contractors  ara 
within  the  intent  and  meaning  of  the  act. 
Moore-Mansfleld  Constr.  Co.  v.  Indianapolis, 
N.  C.  A  C.  R.  Co.  179  Ind.  63fl,  44  LJLA. 
(N.8.)  810,  101  N.  E.  298.  But  a  change 
in  the  opinion  of  a  court  aa  to  the  proper 
construction  or  scope  of  statute  law  of  a 
atate  is  not  within  article  1,  g  10,  of  the 
Constitution  of  the  United  States,  which 
provides  that  "no  state  shall  .... 
pass  any  bill  of  attainder,  tx  poat  faoto  law, 
or  law  impairing  the  obligaUoa  of  con- 
tracta."  That  provision  is  «  restraint  upon 
the  legislative  power  ot  tbe  state,  and, 
as  was  said  by  this  court,  "it  concerns  the 
making  of  laws,  not  their  construction  bj 
the  courts.  It  has  been  so  regarded  from 
the  beginning."  Boas  v.  Oregon,  227  U.  S. 
160,  161,  67  L.  ed.  4fiB,  403,  33  Sup.  Ct. 
Rep.  220.  There  had  been  no  subsequent 
legislation  which  In  anywise  affected  Ifena 
ol  contractors. 

It  baa  been  many  times  decided  that  a 
writ  of  error  will  not  lie  from  thia  court 
to  a  sUU  court  under  J  TOO,  Revised  SUt-- 
utes  (U.  S.  Comp.  SUt.  1901,  p.  676),  on 
tbe  ground  that  the  obligation  of  a  con- 
tract has  been  impaired  by  u  change  in 
the  decision  of  the  court  in  respect  to  the 
meaning  and  scope  of  a  statute,  the  va- 
lidity ot  which  has  not  been  denied.  "In 
order  to  come  within  the  proviaion  of  the 
Conatitution  of  the  United  States,  which 
declares  that  no  state  ahall  paas  any  law 
impairing  tbe  obligation  of  contracts,  not 
only  must  the  obligation  of  a  contract  hava 
been  impaired,  but  it  must  have  been  Im- 
paired by  some  act  of  the  l^islative  power 
ot  the  state,  and  not  by  a  decision  of  its 
judicial  department  only.  The  appellate 
jurisdiction  ot  this  court,  upon  writ  of 
error  to  a  state  court,  on  the  ground  that 
tbe  obligation  of  a  contract  has  been  im- 
paired,  can  be  invoked  only  when  an  act  of 
the  legislature  alleged  to  be  repugnant  to  tbe 
Constitution  of  the  United  SUtes  baa  bean 
decided  by  the  state  court  to  be  valid,  and 
not  [625]  when  an  act  admitted  to  be 
valid  has  been  misconstrued  by  the  eonrt." 
Central  Land  Co.  v.  Laidley,  169  U.  8.  108, 
109,  40  L.  ed.  01,  9*.  IS  Sup.  Ct.  Rep. 
BOS 
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SO;  tee  aUo  Baeon  t.  Tesu,  103  U.  B. 
207,  SSn,  41  L.  ed.  332,  1S7,  10  Snp.  Ct 
Bep.  1023;  Loeb  v.  OolumbJa  Twp.  1TB  U. 
S.  470,  409,  40  L.  ed.  28S,  201,  21  Snp.  Ct 
Bep.  174;  NktiooKl  Hnk  Bidg.  &  L.  Aim*. 
V.  Bnhu,  103  U.  8.  036,  48  L.  ed.  883, 
24  Sup.  Ct.  H»p.  G32.  If,  therefore,  ft  mere 
ehange  of  dccisioa  bj  a  state  court  in 
mpect  of  tbe  meaning  and  acope  of  a 
•tata  itatute,  not  claimed  to  be  invalid  or 
Tapugnant  to  tlie  Conititution  of  tbe  Unit- 
ed Statea,  does  not  coDxtitute  an  impair- 
ment  of  a  contract  within  the  meaning  of 
the  contract  clniue  of  tbe  Conititution,  It 
muat  rollow  that  a  caw  otberwi»e  within 
the  juriklictioD  of  a  diitrict  court  of  the 
Unltt^d  Statea,  and  reviewable  in  tbe  circuit 
court  of  appeals,  !■  not  a  caw  which  maj 
come  direct  to  thie  court  merelj  becauac. 
In  tbe  courw  of  tbe  caw,  a  question  arlaea 
touching  tlie  effect  of  lueh  a  change  of 
decision    upon   tbe  righta  of  the  parties. 

Courts  of  the  United  States  are  courts 
of  indi'pendent  jurisdiction,  and  when  a 
question  arises  in  a  United  States  court  as 
to  tbe  effect  of  a  change  in  decision  which 
detrimental];  affects  contract  rights  and 
obligations  entered  into  ttefore  such  change, 
such  rights  and  obligations  should  be  de- 
terminrd  by  the  law  aa  judicially  deter. 
mined  at  the  time  the  riglits  accrued.  Id 
every  such  caw  the  Federal  courts,  while 
leaning  to  tlie  view  of  the  state  court  as 
to  tlie  validity  or  interpretation  of  a  law 
of  the  atate,  will  exerciw  an  Independent 
judgment,  and  will  not  necessarily  follow 
state  judicial  decisiona  rendered  subse- 
quently. Burgess  *.  Scligman,  107  U.  B. 
80,  33,  27  L.  ed.  350,  305,  2  Sup.  Ct.  Rep. 
10;  Loeb  v.  Columbia  Twp.  179  U.  S.  47B, 
403,  46  L.  ed.  286,  8B1,  21  Sup.  CL  Rep. 
174. 

Under  the  settled  rule  it  waa  the  duty 
of  the  court  below,  when  confronted  with 
the  question  whether  appellant  bad  ac- 
quired a  lien  under  the  act  of  1883,  to  de- 
termine tor  itwlf  tbe  meaning  and  scope 
of  that  act,  aud  to  declare  the  righta  of 
that  company  under  the  law  as  it  had  been 
judicially  determined.  The  decisions  to  this 
effect  are  [S2S]  unmerous.  Some  of  them 
are:  Folsom  v.  Township  Ninety«lx,  lOB  U. 
8.  611,  024,  40  L.  ed.  278,  2S8,  16  Sup.  Ct. 
Bep.  174;  Loeb  v.  Columbia  Twp.  supra; 
Jones  T.  Qreat  Southern  Fireproof  Hotel 
Co.  SO  C.  C.  A.  108,  as  U.  S.  App.  307,  80 
Fed.  370,  afDrmcd  by  this  court  in  1B3  U. 
B.  638,  48  L.  ed.  778,  24  Sup.  Ct.  Rep.  670. 
If  the  district  court  erred  in  following  the 
later  decision  of  the  Indiana  court,  the 
error  could  have  been  corrected  by  tbe  cir- 
cuit court  of  appeals,  and  the  judgmeat  of 
the  latter  court  might  be  reviewed  by  this 
court  under  a  writ  of  certiorari.  Tbe  cases 
ISO* 


(d  Folaom  t.  Township  Hinety-aiz,  aad 
Jones  T.  Great  Soutbcm  Fireproof  Hotd 
Co,  aupra,  reached  thia  court  through  tbs 
circuit  court  of  appeala,  one  1^  a  eertiOed 
request  for  an  instmction,  and  tbe  otho' 
by  certiorKTi. 

The  rigbt  to  bring  the  caw  to  thia  eonrt 
from  the  district  court  by  a  direct  appeal 
depended  upon  the  question  wbetbcr  the 
decree  denying  to  appellant  tbe  lien  it 
claimed  under  tba  law  of  Indiana  "aews 
sarity  and  directly  involved  tbe  cooitme- 
tlon  or  application  of  the  Conatitution  tt 
tbe  United  SUtes."  Empire  State-ldahs 
Hin.  k  Developing  Co.  v.  Hanl^,  806  O. 
S.  226,  232,  61  L.  ed.  77B,  782,  27  Sup.  Ct 
Rep.  470.  The  change  of  decision  in  rapect 
of  the  scope  of  the  Indiana  statutes  was 
not  a  law  of  the  state  impairing  tbe  obliga- 
tion of  the  contract,  which  ia  the  only  basis 
for  the  claim  that  the  caw  ia  one  which 
involved  the  eonatruction  or  application  of 
the  Constitution  of  the  United  SUtei.  Wt 
are  therefore  precluded  from  an  caamhis- 
tlon  of  the  merits  of  tbe  case  (Cosmopolitan 
Min.  Co.  T.  Welsh,  103  U.  S.  460,  48  L.  ed. 
74B,  84  Sup.  Ct  Bop.  489;  Knop  v.  Uo- 
nongaheU  River  Consol.  Coal  &  Coke  Co.  211 
U.  8.  486,  SS  L.  ed.  2S4,  20  Sup.  Ct  Rep. 
168),  and  tlia  appeal  must  be  dismissed. 


[627]  STATE  OF  LOUISIANA 


(Sw  S.  a  Beporter'a  ed.  S27-034.) 

tJnlied  States  —  Inunnnity  froaa  aalt  — 
review  of  oMclal  action. 

1.  The  immunity  of  the  Dnlted  States 
from  suit  prevents  the  state  of  llouisiana, 
as  a  producer  of  sugar  throng  its  opers- 
tion  of  sugar  plantations  and  mills,  fron 
maintaining  an  original  bill  In  tbe  Federal 
Supreme  Court  sgsinst  tbe  Secretary  and 
Assistant  Secr<4ary  of  the  Treasury  te 
review  their  offleial  judgment  as  to  tbt 
rate,  of  duty  to  be  exacted  under  the 
Uriff  act*  ot  July  24,  18B7  (30  Btat 
at  L.  151,  chap.  11,  U.  S.  Comp.  Btat.  1001, 

£1020),  and  Octobers,  1013  (30  8Ut  at 
chap.  10],  and  the  commercial  treaty 
with  Cuba  of  December  11,  1B02  (33  Stet 
at  L.  2130),  aa  made  effective  by  the  act 
of  December   17,   1003    (33  8Ut  at  L.  % 

NoTK. — On  iult  against  Federal  oOea* 
or  agents  sa  suit  against  United  States-- 
see  note  to  Louisiana  v.  Oarfleld,  SS  L.  ed. 
U.  8.  92. 

On  injuBotion  to  restrain  net  of  pabK* 
officers— aw  note  to  Uiaaiaslppl  t.  Jofeam 
18  L.  ed.  D.  &  437. 

S««  O.  S. 
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du.    1,   U.   8.   Oanp,   StaL   Supp.   IBll,  ISTO;  BoArd  of  Uqnidktion  t.  MeComb,  92 

p.  73V),  upon  ImporUUou  of  Cuban  nigu.  D.  8.  fisi,  538,  tS  L.  cd.  023,  026. 

Du2«*8  '"^  iMaf'"*  """*  "■  "^  *"  *""  •'"'y  **'  *•"  *«*"°daiita  in  the  prcmlM* 

InJimcUon  -  to  <»nt«,l  oBclal  aoUon.  »•"<>»  mlnUterial,  it  b  poimcl.  and  «^ 

8.  The  DlficUl  judgment  of  the  Secretary  quirei  the  oierciae  of  cseeutiTe  diicretion. 

■nd  Ataiatant  SecraUrr  of  the  Treaaurj  ai  Decatur  t.  Paulding,  14  Pet  497,  Olfi,  10- 

to  the  rata  of  duty  to  be  catacted  on  Impur-  L.    ed.   5110,   flSS ;    Uarbnrj  t.  Madiaon,    1- 

tfttiona   of    Cuban    sugar    under    the    Urlff  Cranch,    137,    2    L.   ed.    OOj    MiuiMlppl  T. 

acta  of  July  84,  1W7,  and  October  S,  WIS,  Johnwn.  4  Wall.  476,  IB  L.  ed.  437;  Qeorgi*. 

Md   the  "f^*^  tt^J   "itta.  Cu'ia  «  ^_   stanton,   S   WalL   BO,   IB   L.   ed.  7«li 

^'"lL^^?'i7"l'S;3'  ^^Tb^'c^  Oaine.  ,.  Thomp««.  7  Wall.  347.  19  L.  rf.. 

t^U^  bTlZ^tion.           '  «B:  "tchfleld  t.  Th.  Regi.tar  (Lltchfldd  v.- 

[9^r  oilier  cuen,  we  loJnDcUoa,  L  ],  In  Dl-  Bicharda)  9  Wall.  G7fi,  19  L.  ed.  OBI ;  UniteJ 

gwt  Kup.  criMiti.i  State*  ex  rel.  DunUp  v.  Black,  188  U.  & 

^_,  .     ,,  M,  32  L.  ed.  804,  9  Bup.  CL  Bep.  12;  United 

[Mo.  — ,  OrigjnaLJ  State*  ex  rel.  RWeralde  Oil  Co.  i.  Hitch- 

eoelc,  190  U.  S.  316,  47  L.  ed.  1074,  23  Sup. 

Argued  April  14,  1B14.     Decided  June  88,  ct.  Rep.  098;  Noble  t.  Union  RiTer  Logging 

1»1*-  R.  Co.  147  U.  B.  108,  87  L.  ad.  183,  13  Bop. 

Ct.  Rep.  871. 

MOTION    for    leave    to    flle    a    petition 

againat    the    Secretary    and    Ataiitant  Mr.  Jnatlee  Lnrua  ddlvered  the  opintoa 

8«vreiarjr  of  the  Trcaiury  to  review  their  of  the  court: 

oUcial  judgment  aa  to  the  rate  of  duty  to  The  atate  of  Loniaiana  haa  appeared  at 

be  enacted  on  importationa  of  Cuban  eugar.  tlie  bar  of  thie  court,  through  Ita  attomcr 

Leave  to  flle  petition  deniCd.  general,  for  the  purpoea  of  obtaining  per- 

Ihe  facte  are  itated  in  the  opinion.  raieaion   to   file   tbia   petition   againat   the 

Mr,  R.«l>  O.  Pleiuiil,  Atton,.,  0«l-  f™""";  ^""^   "'f^  ".'A'!"!' .^T" 

.nl   01    LonUi.i»,   ai   Mr.   J»»i   V.  "7.?'  'i«  ^"S"'7  »'  ''•  "J?"^  8.'>'^ 

P.»l  J.  CliilU.,  UMlbrW  i.,  petitim-  IfT*"'   "■   ''"  JTJ''  k    »    J?"'?^ 
^^                             '  States.    The  United  Statea,  by  fta  Solicitor 
Oeneral,   haa  appeared   in  oppoaition,  con- 
Solicitor  General  Davie  argued  the  eauae,  tending  that  the  auit  la  one  againat  the 
and,  with  Aaairtant  Attorney  Oeneral  Ad-  United    BUtea,    and   cannot,   therefore,   ba 
kina,  filed  a  brief  for  respondenta:  brought  without  Ita  conaent. 

The  auit  ia  one  againat  the  United  BUtea,  No   principle    ia   better   eaUbliehed    than 

brought  witbont  ita  c6nBent.  that  the  United  State*  may  not  be  sued  in 

CuDningbam  v.  Macon  A  B.  R.  Co.  109  U.  the  courta  of  thi*  country  without  it*  con- 

8.  440,  461,  87  L.  ed.  992,  904,  3  Sup.  Ct.  sent.     It,  therefore,  thia  be  a  auit  against 

Rep.  808,  609;    United   SUte*  v.   Lee,   100  the   United    SUtea,    the   state,    though    en- 

U.  8.  196,  807,  27  L.  ed.  171.  177, 1  Sup.  Ct.  titled  aa  a  aUte  to  appeal  to  the  original 

Rep.  240;  Hana  v.  Loulaiana,  134  U.  S.  1,  jurisdiction  of  this  court,  must  show  some 

S3  L.  ed.  842,  10  Sup.  Ct.  Rep.  604;  Minne-  authority  from  Congress  under  which  auch 

aoU  v.  Hitchcock,   180  U.  S.   373,  387,  40  «  auit  may  be  brought,  or  leave  to  flle  must 

L.    ed.    064,    902,    22    Sup.    Ct.    Rep.    OBOt  be  denied.    United  [829]  State*  v.  CUrke, 

Oregon  v.  Hitchcock,  202  U.  S.  00,  60  L.  ed.  8   Pet.  430,   8  L.  ed.  1001 ;    United  Statea 

93S,  80  Sup.  Ct.  Rep.  068;  Kanea*  v.  United  v.  Lee,  106  U.  S.  106,  27  L.  ed.  171,  1  Sup. 

BUtea,  204  U.  S.  331,  341,  SI  L.  ed.  610,  013,  Ct.  Rep.  240;  Eanaas  *.  United  SUtea,  894 

87   Bup.   Ct.   Rep.   388;   Louisville  ex   rel.  U.  S.  331,  333,  61  L.  ed.  ei<H  £7  Bap.  Ot. 

New  York  Guaranty  A  I.  Co.  v.  Steeh,  134  Rep.    388. 

U.  B.  230.  33  L.  cd.  801,  10  Sup.  Ct.  Bep.  That  the  United  BUtea  ia  not  named  on 

Sll;    Louisiana  v.   Jnmel,    107   U.   S.    711,  the   record    as   a   party   is   true.      But   th» 

87  L.  ed.  448,  8  Bup.  Ct.  Rep.  128;  North  ipiestion  whether  it  is  in  Itgal  ellect  a  party 

Carolina  v.  Temple,  134  U.  S.  22,  33  L.  ed.  to  the  controversy  ia  not  always  determined 

840,  10  Sup.  Ct.  Rep.  600;   Be  Ayers,  123  by  the  fact  that  it  ia  not  named  aa  a  party 

V.  B.  443,  31  L.  ed.  810,  8  Bup.  Ct.  Bep.  on  the  record,  but  by  the  effect  of  the  judg- 

164;  Hopkina  v.  Clemeon  Agri.  College,  221  ment  or  decree  whldi  can  here  ba  rendered- 

U.  8.  080,  048,  66  L.  ed.  890,  894,  SB  LJLA.  HinnesoU  v.  Hitclicock,  186  U.  8.  373,  387, 

(N.S.)    843,  31  Sup.  Ct.  Bep.  064.  46  L.  ed.  964,  002,  28  Sup.  Ct  Rep.  600^ 

The  aUte  of  Loulaiana  has  no  legal  in-  Kansas  v.   United  SUtee,  204  U.   B.   331, 

tereat  in  the  subjeet-matter.  333,  61  L.  ed.  BIO,  27  Sup.  Ct  Rep.  388. 

WIseoosin  v.  Pelican  Ins.  Co.  127  V.  8.  The  facta,  briefly  sUted,  upon  which  re- 

86S,  287,  32  L.  ti.  230,  842,  8  Sup.  Ot  Rep.  lief   is   asked,  are  these: 

•"■■-•  ........Googk-  '••• 
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The  %U,U,  M  »  put  of  ita  economie  pol- 
lof,  opermtM  with  Ita  eonyicti  thre*  augaT 
puintatioiu  and  three  augar  miUa.  It  la 
therefore  m  producer  of  nigar,  which  mint 
.And  a  market  in  competition  with  tluit  im- 
ported from  the  Republio  of  Cubft  and  other 
-augar  exporting  countriea. 

Ths  petition  avera  that  under  the  in- 
■atructiona  of  the  defendant  Treaaury  offl- 
«i«le  Cuban  sugar,  lince  March  1,  1914, 
the  data  upon  which  the  Underwood  tariff 
>ct  became  eSectiT^  ia  admitted  into  the 
,Unit(<d  SUtea  at  a  rate  of  1  1-100  centa 
per  pound,  being  BO  per  cent  of  76  per  cent 
of  the  rate  of  duty  on  augar  impoaed  bj 
the  Dingle;  tariff  act  of  16BT  [30  8Ut.  at 
L.  ISl,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1620],  which  was  1  6S5-1000  centa  per 
pound.  The  contention  made  ia  that  the 
rate  which  should  be  collected  on  Cuban 
augar  ia  the  rate  imposed  by  the  Dingley 
tariff  bill,  lesa  a  reduetlon  of  20  per  cent, 
making  the  net  rate  legally  collectable  1  348- 
1000  cents  per  pound,  aa  provided  in  the 
fiommercial  treaty  between  the  United 
SUtes  and  the  Republic  of  Cuba  of  De- 
camber  11,  1902  [33  Stat,  at  L.  2136],  as 
made  effective  by  the  act  of  Congreaa  of 
December  17,  1903  (33  Stat,  at  L.  p.  3, 
chap.  1,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
730),  "or,  ti>  tht  ailsraatice,  the  duty  on 
all  »veh  sugar  imporltd  *ii(o  the  Dni'ted 
State*  *houUi  be  16  per  cent  of  the  Dingley 
bill  rate,  or  1  26-100  cent*  per  poxiui,  aa 
provided  ...  in  the  Underwood  bill 
if  Oetober  8,  1913,  witKout  any  preftreittial 
rate  whatever  being  ollowod  in  favor  of 
aaid   Owban   tugar," 

[630]  Article  S  of  the  convention  referred 
to  provides  that  the  products  of  the  aoil  or 
industry  of  Cuba  not  included  in  article 
1  "shall  be  admitted  at  a  reduction  of  20 
per  cent  of  the  ratea  of  duty  .  .  .  aa 
provided  by  the  tariff  act  of  the  United 
States  approved  July  24,  1897,  or  a»  may 
be  provided  by  any  tariff  tau  of  the  United 
State*  mbiequently  enacted."  A  proviao 
to  article  8  is  in  these  words: 

"That  while  this  convention  is  In  force, 
no  sugar  imported  from  the  Republic  of 
Cuba,  and  being  the  product  of  tbe  soil 
or  industry  of  the  Republic  of  Cuba,  shall 
be  admitted  into  the  United  States  at  a 
reduction  of  dn^  greater  than  twenty  per 
«entum  of  tbe  rates  of  duty  thereon  aa 
provided  by  the  tarid  act  of  the  United 
Statea  approved  July  24,  1307,  and  no  sugar, 
the  product  of  any  other  foreign  country, 
ahall  be  admitted  by  treaty  or  convention 
into  the  United  States,  while  this  conven- 
tion is  in  force,  at  a  lower  rate  of  duty 
than  that  provided  by  the  tariff  act  of  the 
Dnited  SUtes  approved  July  24,  1897." 

The  reduction  in  all  sugar  duties  made 
ISOS 


by  the  tariff  act  of  1S13,  effeetin  Hareh  1. 
1914,  is  2fi  per  cant  nptn  th»  fotmer  rate 
of  the  Dingl^  bill,  and  the  hum  act  after 
May  1,  1916,  provide*  for  the  free  ad- 
mission of  all  augar. 

The  contention  seuns  to  b«  that  tts 
proviso  that  no  sugar  shall  ba  admitttd 
into  the  United  States  at  a  rednctioa  of 
duty  greater  than  20  per  cent  of  tbe  rate  if 
dnlj  provided  by  the  Dingley  act  operates  to 
prevent  any  reduction  in  favor  tit  Cuban 
augar  after  March  1,  1914,  since  the  re- 
duction made  in  duty  on  all  imported  sugar, 
including  Cuban  augar,  ia  2S  per  eeat  ol 
the  Dingley  rate,  and  that,  aa  aneh  redac- 
tion is  more  than  the  preferential  under 
tbe  Cuban  convention,  the  preferential  duty 
under  that  convention  ceases.  Upon  the 
other  hand,  the  contention  ia  that  the 
Underwood  act  manifeated  a  plain  purpose 
to  continue  a  preferenti£.l  of  20  per  cent 
upon  the  reduced  duties  provided  therein, 
a  purpose  manifested  by  the  abrogatioa 
[631]  of  the  proviso  of  article  8  whkk 
might  have  interfered  with  auch  intenL 

It  is  not  the 'purpose  of  the  court  te 
intimate  any  opinion  upon  the  merita  of 
the  contentions  thus  presented,  and  we  have 
only  atated  the  opposing  viewa  far  enough 
to  enable  ui  to  decide  whether  the  suit  i* 
or  is  not  one  against  the  United  SUtea. 

The  petition  proceeda  by  averring  that 
the  action  of  the  defendant  Treasury  of- 
(Icialfl  in  inatructing  cuatoma  officer*  to  ad- 
mit Cuban  sugar  after  Mareh  1,  1B14,  at 
a  reduction  of  20  per  cent  of  the  rate  <4- 
fective  on  tlwt  dat^  waa  "arbitrary,  ilkfal, 
and  unjust  .  .  .  and  will  work  great  eat 
irreparable  ii.)nry  to  yoor  petitioner  nnlest 
they  are  restrained  and  inhibited  frt»  de- 
manding and  collecting  the  aaid  illegal 
charges  on  Cuban  sugar  imported  into  ths 
United  States;  and  another,  aud  hi^ia 
duty,  as  shown  above,  be  exacted  and  col- 
lected by  said  ofBciala  on  said  augar  ia- 
Gtead."  It  U  then  contended  that  this 
direction  to  continue  the  allowance  of  a 
reduction  of  SO  per  eent  upon  the  reduced 
rates  fixed  by  thf>  Underwood  act  ia  aneh 
a  flagrant  exercise  of  arbitrary  power  as 
to  make  it  the  duty  of  a  court  of  eqni^, 
upon  application  ot  anyone  having  a  del- 
nite  and  distinct  interest,  to  prohibit  the 
allowance  of  the  reduction  and  require  ths 
collection  of  the  full  duty  imposed  by  ths 
Underwood  act,  or,  if  any  preferential  bs 
allowed,  it  lie  only  upon  the  higher  do^ 
exacted  by  the  act  of  1897. 

But  what  definite  and  distinct  interest 
has  the  state  of  Louisiana  whctlier  the  rata 
collected  be  too  high  or  too  lowT  She  is 
a  producer  of  sugar  whioh  must  be  sold 
in  competition  with  foreign  sugar,  and  tbs 
petition  avera  that  the  lowering  of  tbe  duty 
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upoB  Cubkn  ngu  will  lowar  the  prloe  for 
wbleh  iha  muat  m11  bai  ingki  jet  unsold. 
Bat  U  LouUiuM,  u  a  mere  producer  and 
wll«r  of  lugftr,  mftj  review  the  •etion  of 
Um  Becretkry  of  tbe  TresBur;  in  determin- 
iUK  tbe  rat*  to  bo  collected  on  Cuban  augar, 
why  [63S]  m^  not  any  conaumeT,  though 
not  an  importer,  make  a  slmikr  complaint 
if,  in  hi*  judgment,  tlie  Secretarj  of  the 
IVeaiurj  ia  exacting  a  higher  rate  than  jus- 
tUed  bj  the  law,  thereby  enhancing  the  price 
he  muit  paj  In  tbe  market  upon  imported 
article*  which  he  umsI  Obviously  auch 
Buita  to  review,  the  official  action  of  the 
Becretary  of  the  Treaaury  in  the  exerciae 
of  hia  judgment  as  to  the  rate  which  should 
be  exacted  under  his  construction  of  the 
tariff  acta  would  operate  to  disturb  the 
whole  revenue  system  of  the  government, 
knd  affect  the  revenues  which  arise  there- 
from. Such  suits  would  obvionaly,  in  ef- 
fect, be  suit*  against  the  United  States. 
Louisiana  ex  rel.  New  York  Guaranty  k  I. 
Co.  V.  Steele,  134  U.  8.  230,  33  L.  ed.  anl, 
10  Sup.  Ct.  Bep.  611;  Louisiana  v.  Jumet, 
lOT  U.  S.  71:,  £7  L.  ed.  448,  2  Sup.  Ct. 
Hep.  12S;  Hopkins  v.  Clemson  College,  221 
XT.  8.  636,  642,  SG  L.  ed.  BOO,  S04,  35  L.R.A. 
(N.S.)   843,  81  Sup.  Ct.  Rep.  654. 

There  have  always  been  remedies  by 
which  an  importer  may  recover  an  exceu 
rate  of  duty  exacted  from  him  by  a  customs 
collector,  either  by  common -law  action 
against  the  collector,  as  in  Elliott  v.  Swart- 
wout,  10  Pet.  137,  D  L.  ed.  373,  or  by  stat- 
ute, I  2D31,  Revised  Statutes;  act  of  June 
10,  1890  (20  Stat,  at  L.  pp.  131,  137,  chap. 
40T,  U.  S.  Comp.  Stat.  1901,  p.  ISSS)  ; 
act  of  August  S,  1900  (30  SUt.  at  L.  p.  11, 
chap.  6,  U.  S.  Comp.  Stat.  Bupp.  1011,  p. 
741).  But  the  claim  that  even  an  importer 
may  complain,  by  appeal  or  otherwise,  of 
the  czactitm  of  too  low  a  rate  of  duty, 
seems  not  to  have  been  asserted  until  1012, 
whoi  an  appeal  by  ao  importer  against  an 
aaaeaament  as  too  low  waa  sustained  by  the 
customs  court  of  appeals,  3  Cuitoms  Ap- 
peal, 84,  upon  the  theory  that  one  might 
be  aggrievnl  by  an  assessment  too  low  as 
well  as  by  one  too  high.  But  this  decision 
did  not  meet  with  favor,  and  the  remedy 
bj  appeal  was  confined  to  cases  in  which 
the  duty  imposed  was  claimed  to  be  higher 
than  autlioriied  by  existing  law.  Act  of 
October  3,  lOlS  (38  BUt.  at  L.  chap.  16, 
I  3,  part  N). 

But  we  can  discover  no  precedent  where 
even  an  importer  has  sought  to  clog  the 
wheels  of  government  by  reviewing  the  ac- 
tkm  of  the  Secretary  of  the  Treasury  by  a 
bill  BDch  as  this. 

[033]  The  duties  impoaed  upon  tbe  Secre- 
tary of  the  Treasury  In  the  collection  of 
■■gar  tariffs  are  not  ministerial.  Th^  are 
ft*  Zi.  cd. 


executive,  and  inyolve  the  exercise  of  judg- 
ment and  discretion.  The  fact*  show  a  elto- 
ation  in  which  the  Secretary  of  the  Treaenry 
was  confronted  with  the  necessity  of  constru- 
ing tbe  law,  and  then  instructing  the  cus- 
toms officers  as  to  whether  tbe  20  per  cent 
preferential  duty  on  Cuban  augar  required 
by  the  convention  and  the  act  of  1S03  con- 
Brming  that  treaty  had  been  superseded  or 
in  anywise  affected  1^  the  later  provision* 
of  the  Underwood  act. 

By  statute  originally  enacted  in  1702 
[1  Stat,  at  L.  2B0,  chap.  37],  now  |  240; 
Revised  SUtutea  {U.  8.  Comp.  SUt.  1001^ 
p.  137),  it  is  expressly  provided  that  the- 
Secretary  of  tbe  Treasury  is  to  "superin- 
tend tbe  collection  of  customs  duties  as  hr 
shall  think  best."  His  interpretation  of 
any  custom  law  is  made  conclusive  and 
binding  upon  all  officers  of  customs,  anil 
upon  his  successors,  until  reversed  by  ju- 
dicial decision.  Hev.  Stat.  )  2062,  U.  B, 
Comp.  Stat.  ISOl,  p.  1821;  act  March  3, 
18TS  (18  SUt.  at  L.  p.  409,  chap.  136, 
g  2,  U.  S.  Comp.  Stat.  IBOl,  p.  137).  In. 
tbe  discharge  of  his  duties,  semijudicial  ii» 
clmraetcr,  the  Secretary  of  the  Treasury  Is, 
by  sUtute,  entitled  to  tbe  opinion  of  the- 
Attorney  General,  which,  as  we  may  Ju- 
dicially know,  was  obtained  in  this  matter. 
Opinion  of  tbe  Attorney  General,  Feb.  14, 
1014,  vol.  30,  p.  — . 

There  is  a  claBS  of  cases  which  hold  that 
[f  a  public  officer  be  required  by  law  to  dO' 
a  particular  thing,  not  involving  tbe  exer- 
cise of  either  judgment  or  discretion,  he 
may  be  required  to  do  that  thing  upon  ap- 
plication of  one  having  a  distinct  1(^1 
interest  in  the  doing  of  the  act.  Bueb  an 
act  would  be  ministerial  only.  But  if  tbe 
matter  in  respect  to  which  tbe  action  of 
the  oRicial  is  sought  is  one  in  which  tbe 
exercise  of  either  judgment  or  diecretien 
is  required,  the  courU  will  refuse  to  aub- 
stitute  their  judgment  or  discretion  for 
that  of  the  official  intrusted  by  law  with 
its  ciiecutian.  Interference  in  such  a  case 
would  be  (o  interfere  with  the  ordinary  func- 
tions of  government.  [634]  Marbury  v, 
Madison,  1  Cranch,  137,  B  L.  ed.  60;  Ken- 
dall V.  United  SUtcs,  12  Pet.  524.  610, 
0  L,  ed.  1181,  1216;  United  States  «. 
Schurs,  102  U.  8.  378,  20  L.  ed.  167,  ai* 
examples  of  instances  where  the  duty  waa 
supposed  to  be  ministerial.  Cases  upon 
the  other  side  of  the  line  are  Decatur  v. 
Paulding,  14  Pet.  497,  614,  et  eeq.,  10  L. 
ed.  659,  667 ;  MissiEsippi  v.  Johnson,  4 
Wall.  476,  18  L.  ed.  437;  Cunningham  v. 
Maeon  &  B.  R.  Co.  109  U.  S.  440,  27  L.  ed. 
992,  3  Sup.  Ct.  Rep.  292,  600;  United 
States  ex  rel.  Dunlap  v.  Black,  128  U.  8. 
40,  32  L.  ed.  364,  0  Sup.  Ct.  Rep.  12; 
United   States  ex    rel.  International   Con- 

Digilized  by  Google 


CM,  ftSfi  SUPREME  COUET  OF  THE  UNITED  STATES.  Oct  In^ 

tmcting  Co.  t,  Lamunt,  166  U.  S.  303,  89  Heaan.  E.  h.  WorUUnctOB  **d  J.  M. 

h.  ed.  100,  IS  Bup.  Ct  Sep.  97;   Boberta  OolUna  mbmittad  tha  MtMe  for  pUlatifl 

r.  United  BUtea,  170  0.  B.  221,  44  X.  ed.  in  error: 

44S,  80  Sup.  Ct.  Rap.  170:   United  Sutca  A  aUtut*  which  nuikea  the  gallt  of  ■ 

ei  reL  Rlvenide  Oil  Co.  t.  Hitehcock,  190  peraon  eJiarged  with  crime  hinge  on  mna- 

U.  8.  310,  47  I/,  ed.  1074,  2S  Bop.  Ct.  Rep.  thing  which  ia  nnbnowftbla  violatea  the  dn« 

09B;  United  States  ex  tcL  Neaa  ▼.  Fiaher,  proceaa  of  l*w  clanaa  at  the   14th   Amtad- 

223  U.  S.  08S,  60  L.  ed.  010,  88  Bup.  Ct.  ment   to   the   Conatitution   of   the   United 

Rep.  360.  Statea. 

Thia  application  for  leATe  to  Ble  mnat  be  The  deelilon  of  tbla  court  in  United  Stataa 

denied.  v.  Patten,  220  U.  8.  626,  67  L.  ed.  933,  44 

L.R.A.(N.B.)    828,  33  Sup.  Ct.  Rep.  141,  k 

The  Chid  JTrenca  toolc  no  part  in  the  deciiiTe  of  tho  preaent  caae. 

deciaion  of  thu  «aa.  „,    ^^^^   Gwnett.    Attorney   Genenl 

•.      -r  ^.       ..-..-  ...      of   Kentucky,   aubmitted   the  cause  foi  d«. 

Ur.  Jiurtice  McKenn*  eoncura  upon  the    ,    ^  „,  ■        '  ... 
,,..,,  '  feudaut  In  error : 

(round  Imat  aUted.  ^^^  ^^  ^^j^,^,   diacriminate.   nor  giTH 

exclusive  priviiege  or  immunity. 
■  Connolly  t.  Union  Sewer  Pipe  Co.  IM  U. 

S,  640,  4«  L.  ed.  OTD,  22  Sup.  Ct.  Rep.  431; 

PATRICK  COLLIKS    PIB.  in  Err,  Orr  ..  Oilman,  183  U.  8.  278,  40  L.  ed.  190, 

raimi^ji.  wi^i«o,  rm.  u  wr,  ^^  ^^^    ^^    ^^^    ^^^     ^^^  ^    Parker.  187 

COMMONWEALTH  OF  KENTUCKY.        ^-  ^-  •""*'  '*''■  *^  1*  «*•  *^3.  '27,  23  Sup. 

Ct.    Rep.    108;    Eimendorf    t.    Taylor,    ID 

(  See  8.  C.  Beporter-a  ed.  034-038.)  Wheat.  162.  0  I.  ed.  289;  Chica«o,  B.  * 

Q.  R.  Co.  v.  McGuire,  219  U.  &  668,  66  L 

Oon.tltDtlon.1  law-d«  procca.  of  law    '>^J^'^-  "  ^up-Ct.  «*?■  «59. 


A    conviction    of    aeiliag    pooled    tobacco  of  the  Kentucky  anti-truat  law  ia  fixed  and 

without   the    consent    of    the   agent   of    the  certain. 

pool,    contrary    to    Ey.    Stat,    f    3941a,    is  Com.  t.  International  Harreater  Co.  Ill 

wanting  in  due  proceaa  of  law  becanae  of  the  Ry.  561,  133  Am.  St.  Rep.  260.  116  a  W. 

uncerUinty  of  the  teat  of  the  legality  of  tho  703,  137  Ky.  688.  120  8.  W.  352,  144  &. 

pool  prescribed  by  Ky.  8tat.  1  3016  and  Ky.  .».    -..o  a    vn   ojs 

Court.  18Bi,  i  168,  Which,  M  construed  by  *°l\."t    '.     L^\.  *      j       ^ -,  ,  ^  ^^ 

the  state  ciurta,  ^ake  it;  Talidit,  depend  V«  Kentucky  tt«tutea  do  not  Tiolate  the 

upon  whether  or  not  it  raiaea  priM  above  Federal  anti-trust  Uw. 

the  real   value,   the   neeesaan   conaequence,  SUndard  Oil  Co.  v.  United  SUtea,  221  U. 

U  it  doea,  being  to  penaliu  the  accused  for  S.  68,  66  L.  ed.  044,  34  L.R.A.(N..«t.)   SS^ 

remaining  in  the  combination,  and  to  pun-  81  Sup.  Ct.  Rep.  602,  Ann.  Can.  19UD,  734. 
tab  him,  ]f  it  does  not,  for  not  keeping  hla 

IZ'Zt  "tri.  C....,K,I».,  1.W,  IT.  ,"'■  "■•"'•  "'""'  "•»'"-'  "«  -"^ 

b.  9:   Criminal   Law.  L   a.  In   DUaat  Bap.  of  the  court; 

«•  1908.1  The   plaintiff   in   error,   Patrick   CblliM, 
and  other  tobacco  grower*  of  Mason  eooa- 

[^o.  36.]  ty,  Kentucky,  entered   into  a   pooling  cob- 
tract  with  tho  Burley  Tobacco  Society  and 

Dedded  June  the  Maaon  County  Board  of  Control  where- 
by they  consigned  to  the  aociety  tbalr  n- 
spective   eropa   of   tobacco    (raiMd   ia  tha 

IN  ERROR  to  the  Court  of  Appeals  of  the  ye*'  1907),  to  be  aold  by  the  aowety  aa 

8Uta  of  Kentucky  to  review  a  judgment  their  agent  upon  such  terms  aa   it  ahoold 

wtiich  alDrmed  a  conviction  in  the  Circuit  preacribe.    hut    not    leas    than    a    ntiniiaan 

Court  of  Mason   County,  in  that  eUte,   of  price.    Becauae  Collins  disposed  of  his  emp 

aelltng  pooled  tobacco  without  the  consent  without   the  consent  of  the   agents  of  ths 

at  the  sgent  of  the  pooL    Reversed  and  re-  pool,  be  waa  indicted.    Be  demurred  to  tht 

manded  (or  further  prooeedinga.  indictment   upon    both    atate    and    Federal 

Bee  name  eaae  balow,  141  Ky.  604,  183  grounda.   aetting  forth  aa   the   latter  that 

8.  W.  283.  the  statutes  under  which  he  waa  proaaenttd 

Tho  facta  are  stated  in  the  opinion.  contravened    the    14th    Amendment   of  thi 

Non.-On   Ulegal   truata   under   modern  ^«^"'  Constitution,  in   that   they  desied 

anti-trust   acta— see   nota   to    Whitweli   t.  »■>  1"™  **"«  "q"*"  protection  of  the  Uws  asd 

Oratinntai  Tobacco  Co.  94  URJL  889.  deprived  him  of  liberty  aad  ^operty  iriti- 

-  '«10  ,aS4  V.S. 
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out  due  proeew  of  Uw,  utd  aUo  wera  n-  708,   it   wu   fnrtbar   hdd    (approTlng   the 

pngnant  to   the  eommerM   eUiUM  cod   the  *iawe   exprcMed   in   Owm   County    Burlef 

Pederkl 'Miti-tnut  Mt  of  July  S,  1890  (26  TobMCO  Soe.  t.  Brambkck,  128  Ky.  137,  107 

Stkt.  At  L.  ZOO,  eh«p.  IHT,  U.  S.  Comp.  8Ut.  S.  W.   710)    th»t  the  Mt  of    11)08  did  not 

1901,   p    3200).     Tha    deumiTM-   wu   over*  violkU    |    IBB    of    the    ConaUtution,    in    •■ 

ruled  mnd  trial  waa  had.     There  vM  evi-  much  u  ft  "did  Dot  authoriu  a  poul  to  en- 

daoce  that  tha  tobacco  had  been  removed  hanee   tho  ooat  of  eropa   abovt   their   real 

bf   Collins   to   Clacinnati,  Ohio,    and    there  value,"  but  that  the  effect  of  the  Uat-mcD- 

■old;    Collina    waa   found   guilty   and   aen-  tloned  act,  "when  conaidered  in  connection 

tenced  [636]  t«  pay  a  fine.    The  court  of  with  tha  act  of  IBBO,  |  108  of  the  Cooati* 

appeala  having  afflrmed  the  judgment  <141  tution,   and  the   Hth   Amendment   to   tha 

Kj.  H5,  133  8.  W.  233),  thia  writ  of  error  Conatitutioo  ot  the  United  SUtea,  waa  to 

la  proaecnted.  confer,  not  only  upon  the  farmer,  but  upon 

The  conviction  waa  under  the  proTielon*  all  othera,  the  right  to  pool  their  produeta, 
of  I  3041a  of  the  Kentucky  atatntea,  being  skill,  or  capital  tor  the  purpoae  of  obtain* 
the  act  of  March  il,  1000  {Lawa  IBOQ,  chap,  ing  the  real  value  thereof."  See  Com.  v. 
117),  aa  amended  by  the  act  of  March  13,  Kodgea,  13T  Ky.  233,  241,  12S  8.  W.  060; 
1008  (Lawa  1008,  chap.  8).  The  act  of  [nUmational  Harveatar  Co.  v.  Com.  144  Ky. 
leoe  permitted  peraoni  to  "pool  or  com-  4011,  410,  138  8.  W.  248;  147  Ky.  B67,  BBS, 
Una"  the  crops  of  "tobacco,  wheat,  com,  144  S.  W.  1070;  147  Ky.  504,  BOB,  144  3.  W. 
oatt,  hay,  or  other  farm  producta"  raiaed  1004.  Section  3041a  la  treated  aa  an  amend- 
by  them  "for  the  purpose  of  obtaining  a  ment  to  |  3eiB;  and,  aa  waa  said  in  Com. 
better  or  higher  price  therefor  than  could  v.  International  Harveater  Co.  147  Ky.  S73, 
or  might  be  obtained  by  selling  said  crops  576,  144  8.  W.  106B,  the  atate  court  "upheld 
aepsraUly  or  individually."  The  person*  ao  the  validity  of  both  aUtntee,  but  also  held 
agreeing  were  also  allowed  to  aelaet  agent*  that  the  last  amended  or  roodifled  the  Brat 
to  receive  and  to  sell  or  diapoae  of  the  to  the  extent  of  legalizing  poola,  truata, 
oops,  ao  pisced.  In  order  to  accomplish  the  comhinatlonH,  Bgreementa,  etc.  but  that 
object  of  the  combination.  The  amendment  both  statutes  are  ao  governed  end  restricted 
of  1008,  io  addition  to  giving  remedies  by  in  their  operation  by  |  188,  Constitution,  as 
way  of  injunction  and  damages,  provided  that  they  cannot  be  held  to  allow,  but,  on 
that  the  agent,  "when  ao  aelected,"  ahould  the  contrary,  prohibit,  persons,  aaaociations, 
have  "the  aole  right  to  sell  said  crop  to  copartnerships,  or  corporations,  engaged  or 
pooled  or  combined,"  that  It  should  be  un-  participating  in  a  pool,  trust,  combination, 
lawful  "for  any  owner  of  auch  crop  to  sell  or  agreement,  by  means  thereof,  to  H^ 
or  dispose  of  same,  and  for  any  person  to  control,  or  regulate  the  price  of  any  com- 
knowingly  purrhaae  the  same  without  the  modity  or  article  by  raising  or  depreciating, 
written  consent  of  such  agent,"  and  that  or  attempting  to  raise  or  depreciate,  it 
"^pon  convietfon  thereof,"  a  fine  should  be  above  or  below  its  real  value." 
impoaed.  As  the  present  prosecution  was  under  thIa 

This  statute,  aa  construed  by  the  court  of  l.^islation,  tLus  construed  as  eonxtitiitlng  in 
appeals  of  Kentucky,  ia  not  to  be  regarded  effect  a  alngle  act,  the  [638]  question  pr*- 
aa  an  independent  enactment,  but  is  to  be  sented  is  the  aame  at  that  decided  by  this 
viewed  in  connection  with  the  Kentucky  court  in  International  HarveaUr  fo.  v.  Ken- 
anti-trust  act  of  18B0  (Ky.  SUt  |  3916),  tucky,  234  U.  8.  216,  ante,  1284,  34  Sup.  (X 
and  In  the  light  of  1  108  of  the  Kentucky  Rpp.  8B3.  It  waa  found  that  the  statute  !■ 
Conatitutioo  adopted  in  1801.  The  statute  it,  reference  to  "real  value"  preacribed  no 
of  1800  forbade  the  formation  of  pools  or  standard  of  conduct  that  it  was  possible  to 
combinations  for  the  purpose  of  reguUting,  i(no„.  that  It  violated  the  fundamenUI  prln- 
controUing,  or  fUlng  the  price  of  merchan-  ^ipl^  of  justice  embraced  In  the  conception 
dlae  or  property  of  any  kind.  Section  108  ^,  j^,  ^^^  „,  j^,  [„  compelling  men,  on 
of  the  (Constitution  provided  that  it  riiould  ^1  of  Indictment,  to  guesa  what  their 
b.  the  duty  of  the  general  asaembly  from  ^,  ,^,„ij  j,^,^  ^^  ^^^^  ^j„  ^y, 
Unu  to  time  to  enact  --ch  Uws  «  m«ht  ^^^  „„^  „eert.inable. 
be  necesaary  "to  prevent  all  trusts,  pools,  ~.u  n  _  .—  />  *  j 
oomblnatioM,  or  other  organisations  from  ,  The  Harvests  Compan,  was  prosecuM 
combining  to  depreciate  below  iU  real  value  ^"^  t«'ng  »  P'^J  to  a  pr,ce-ralaing  combi- 
any  article,  [637]  or  to  enhance  the  cost  of  "-*"''':  Collms,  for  breaking  a  combination 
any  article  sbove  its  real  value."  It  was  "«r««nent  and  selling  ouUtde  the  pool 
Ud  that  the  constitutional  provision  did  not  "'•'=1'  ^'  ^^  joined.  With  respect  to  each, 
repMl  the  act  of  1890  ((Com.  v.  Qrinstead,  the  test  of  the  legality  of  the  combination 
108  Ky.  SO,  Sft  S.  W.  720,  67  S.  W.  471);  was  said  to  be  whether  tt  raieed  prices 
and  in  Com.  v.  International  Harveater  Co.  above  the  "real  value."  If  it  did— in  (3oI- 
131  Ky.  SBl,  133  Am.  St.  Rep.  258, 116  8.  W.  lins'  ease— he  would  be  subject  to  penalties 
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fot  remaining  in  the  combiiuttioni  U  it  did 
not,  he  would  be  punlahjible  for  not  keeping 
Ui  tobkcco  in  Uie  pool.  He  wu  thiu  bound 
to  aicertain  tbe  "real  Talus;"  to  determine 
hi!  conduct  not  according  to  the  kctnalltiea 
of  lile,  or  by  reference  to  knowable  eriteria, 
.  but  by  ■peculating  upon  imaginary  condi- 
tiona  and  endeavoring  to  ccmJectUTB  what 
would  be  the  value  under  other  and  so- 
called  normal  cireumstaneea  with  fair  com- 
petition, eliminating  the  abnormal  influence 
of  the  combination  itself,  and  of  all  other 
like  combinations,  and  of  atill  other  com- 
bination! wbieb  theie  were  organised  to 
oppoae.  The  objection  that  the  statute,  by 
reason  of  its  uncertainty,  was  fundamental- 
ly detective,  was  as  available  to  Collins  as  it 
was  to  tbe  Harvester  Company. 

In  tbia  view,  it  is  unnecessary  to  con- 
sider the  objection  under  the  commerce 
clause,  or  the  alleged  conflict,  as  to  inter- 
state transactions,  with  the  Federal  anti- 
trust act. 

The  judgment  is  reversed  and  the  cause 
Is  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

It  ia  so  ordered. 


[63B}  THOMAS  MALONE,  Plff.  In  Err, 

COMMONWEALTH  OF  KENTUCKY. 

(See  8.  C.  Reporter's  ed.  «39.) 


IN  ERROR  to  tbe  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  Judg- 
ment which  affirmed  a  conviction  of  the  Cir- 
cuit Court  of  Mason  County,  in  that  state, 
of  selling  pooled  tobacco  without  the  con- 
sent of  the  agent  of  tbe  pool.  Reversed  and 
ronanded  for  further  proceedings. 

See  same  case  below,  141  Ky.  070,  133 
8.  W.  836. 

Messrs.  E.  L.  WortUiiKton  and  J.  H. 
Oollliu  submitted  the  cause  for  plaintiff  in 


For  OMitentione  of  eonnsel,  sea  their 
briefs  as  reported  In  Collins  t.  Eentneky, 
ante,  UIO. 


Mr.  Justice  Hiicbea  delivered  the  opinio* 
of  tbe  court; 

This  writ  of  error  has  been  sued  not  to 
review  a  Judgment  of  the  oourt  of  appeal* 
of  Kentucky  which  affirmed  tiie  eonvietioa 
of  Thomas  Malone,  the  plaintiff  in  error, 
for  selling  pooled  tobacco  without  the  cos- 
sent  of  the  agents  of  the  pool,  contrary  to 
9  3941a  of  the  Kentuelcy  sUtutes.  141  Ey. 
570,  133  8.  W.  B36. 

The  ease  is  tbe  same  in  all  material  re- 
spects as  that  of  Collins  v.  Kentucky,  de- 
cided this  day  [234  U.  6.  634.  ante,  ISIO,  34 
Sup.  Ct.  Rep.  924],  with  the  eiceptioD  that 
the  toliacGa  in  question  was  sold  by  tbe 
plaintiff  in  error  within  the  state  of  Een- 
tuctcy.  For  the  reasons  stated  in  tlie  o^- 
Ion  in  the  Collins  Caae,  the  judgment  mnst 
be  reversed. 

Judgment  reversed. 


ALBERT  STEINHAUBER,  Indiridnally  and 
as  Administrator,  etc,  of  Auguetin  Wirth, 
Deceased. 

(See  S.  C.  Reporter's  ed.  640-^2.) 


membership   • 


Religions '  societies    ' 
terntlnatloB. 

1.  Memt>ersbip  In  a  monastic  brotherhood 
is  not  terminated  by  absence  from  the  Ab- 
bey while  engaged  m  pastoral  work,  where 
such  absence  was  with  the  consent  of  the 
Abbot,  and  the  absent  member  was  subject 
to  recall  at  any  time. 

[Ustters  as  to  rellsloDs  societies,  see  ReUclooi 
SodcUes,  Id  Dlsest  Sap.  CL  190&] 

Religious  societies  —  tow  of  porerty  — 
release. 

2.  A  special  permission  granted  by  the 
Abbot  of  a  monastic  brotherhood  to  cnsbk 
a  member  to  retain  and  use  for  charitable 
purposes  the  proceeds  of  bis  literary  labon 
did  not,  and  could  not,  release  him  from 
tbe  agreement  expressed  in  the  eonsUtS' 
tion  of  the  brotherhood,  that  the  gains  aad 
aequiaitions  of  members  shall  belong  to 
the  Order,  although  its  rules  recognise  the 
right  of  a  member  to  keep  wbaterer  the 
Abbot  permits  him  to  have. 

(Ustters  as  to  rellgloni  societies,  see  Rellcloai 

SoeleUes,  In   DlgeM  Bnp.  Ct.   1908:} 
OontracM    —    pnbllo    policy    —    tow  of 

3.  The  agreement  expressed  In  the  coa- 
stitution  of  a  monastic  brotherhood  Inew- 
porated  by  special  act,  that  the  gains  and 
kcquisitions  of  members  shall  belong  to  the 
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•rtj  left  bjr  k  dMSBced  member,  inelnding  193,   17    0.   0.  A.   82,   SS   U.  8.  App.   lft£, 

that  derived  from  bia  litcnry  Ubon.  70  Fad.  202;  Swuin  t.  Bwuin,  21  Fed.  301; 

""^t^S   tt*^»!«l^'"'"**  "'  ^  *"  "■  G<N»el«  T.  Bimeler,  14  How.  S8S,  14  L.  ed. 

TtmU   -   In    propertr   ot  m«mb«   ol  «*i  0»»«'lJ  '•  Separ.tUU  8oc  13  Ohio  St 

monastic  order.  l"i    Schriber  *.   Bmpp,  0    ftmtt*,   361.  30 

4.  Tbe  e^olUble  owneraliip  of  the  eopy-  Am.  Dec.  327;  Waite  v.  Marrill.  4  Me.  102, 

Tigll^  obtained  b*  a  member  of  t  monastic  14  Am.  Dec.  238;  Qaaa  t.  Wilhite,  2  Dana, 

brotherhood,    and    of    the    proceed*    of    hii  170,  86  Am.  Dec.  446;    Schwarti  t.  Duaa, 

literary  labora,  vested  in  tbe  Order  under  gs  Yed.  629,  43  a  C.  A.  323,  103  Fed.  M7, 

mn  agre«ii«>t  in  the  cwuUtutioa  that  the  jg^  u.  S.  8,  47  L.  ed.  63,  23  Sup.  Ct  Rep. 

Kuu  and  Bcquiution*  of  member!  ahall  be-  ..  n™,!™.  -    Qt.i..i,....J.    ibj  p„j    iki 

ig  to  tiie  Order,  and  aa  to  both  the  mem-  *•  ^^^  '•  Stemhauser,  164  Fed.  161. 

ber  etood  in  the  poaiUon  of  a  truatee.  ^  inchoate  right  to  a  copyright  may  be 

[Vor  otber  caMs,  «e  Trust*,  I,  d.  In  Dlseat  tranaferred    by    parol    prior   to   the   actual 

Bnp.  Ct.  1608.J  taking  out  of  the  copyright 

Idmltatlon  of  ncUons  —  snlt  to  eiatabllsh  Bjaek  v,  Henry  O.  Allen  Co.  8  LJUA  433, 

tonst  -  wben  atatnte  begins  to  rntt.  ^2  Fed.  618;  CaUaghan  v.  Myera,  128  V.  S. 

8.  Ihe    an    years'    limitation    preacnbed  .,_    o-,   t       a     ,*,    n  o         n.    n         ,,, 

by   Minn.   Lawi    1905,   |    4076,   for   actiona  ?."'  ^2   I-  rf-  6<7.  »  Sup.  Ct   Rep.   177; 

to  enforce   a  tnirt,  doea  not  begin   to  run  ^a^*  '■  Evana,  87  Fed.  8«li    Pierpont  ». 

against  a  suit  by  a  monastic  brotberhood  ^owle,  2  Woodb.  i.  M.  23,  Fed.  Caa.  No. 

to  enforce  iti  equitable  ownership  under  the  11,152;    Gould  t.   Banka,  8  Wend.  602,  24 

constitution  of  the  Order  in  the  gains  and  Am.  Dec.  BO. 

acquisitions  of  a  member  until  the  latter's  Although  the  copyright  vesta  in  the  name 

death,    where    there    is    no    repudiation    of  of  the  party  who  takes  it  out  he  may  never- 

f^"or^'itL'S•i^'i!fr.tios   Of  Actions,  tbelesa'be 'a  mere  holder  in' trust 'for  the 

IL  d.  lu  Dlceat  Sap.  Ct.  1008.]  legal  owner;  and  in  such  a  case,  where  an- 

rK     Qtn  other  la  the  actual  owner,  a  court  of  equity 

[No,  287.]  nuy  compel  an  assignment 

„    ..   .   ,  Lawrence  v.   Dana,  4  CUff.   1,  Fed.   Caa. 

Argued  March  IJ,  1914.    Decided  June  22,  No.  8,136;  Little  v.  Gould,  2  BlaUhf.  166, 

^"1*-  Fad.    Caa.    No.    8,304;    PulU   v.    Derby,    6 

„   „o,_     ,   ^    ,.        ,   .     .u     .t    *  J  McLean,  328,  Fed.  Caa.  No.  1!,4«S.- 

N   WRIT   of   Certiorari   to  the  United       -n,.  J.,^  _v„  ,™„i .„Li.„  *    _ 

Eighth  Circuit  to  review  a  decree  which,  re-  i;^^^  „,  y^  employment,  become  entitled 

veraing  a  decree  of  the  Circuit  Court  for  ^^  „^,j^,  literary  property  ezisU  in  the 

the  D.-tr,ct  o    Minnesota,  dirj^^ted  the  d.s-  ^^^^^_ 

missal  of  a  bill  t«  "t-Wish  the  title  of  a  La„„„^  ,_  Dana,  wipra;  Carte  v.  Evans, 

monastic  brotherhood  to  per«)nal  property  5,^  j.^    ^        Caltogkan  v.  Myera,  128  U.  S 

left  by  a  deceased  member,  and  the  granting  gjj    g  ^  ^           »         ^  ^ 

of  the  prayer  of  a  cross  bill  filed  by  the  '                      •         f             e 

administrator  of  the  decedent's  estate,  as-  Messrs.  William  H.  Pltaer  and  William 

serting    ownership     in    his     representative  Hnyward  argued  tbe  caiise  and  filed  a  brief 

capacity.     Decree  of  Circuit  Court  of  Ap-  (or  respondent: 

peala  reversed,  and   that  of   Circuit   Court  The    contract    for    which    indorsement   la 

aflSrmed.  louglit  in  the  bill  is  as  to  property  of  which 

See  same  case  below,  114  C-  C.  A.  24S,  Augustin    Wirth    died    seised,    and    which 

IM  Fed.  2B9.  forms  the  subject-matter  of  this  suit,  and 

Tlic  facta  are  stated  in  the  opinion.  ia  contrary  to  public  policy  and  void. 

Mr.    Mo,o.    '■    O'Brl..    „8«rf    tb,  ,  "T."' ^  °["^ '"*?■."■  S  t,T' ?•'• 

=-.,.,  ..d,  "ll  X^„.  Fr«lmlc/c.  CM-  '  ""i"  ""''■  ""j  !'  "'if'v  r    V   "' 

dm.,  W..i  W.  Anold.  J.  W.™,  O.^  Si.  s°SXT2  J'Tul^n   m    n  i' 

nti     v..  «__    ^-A   iiiLri  a..k.ii«.    Ai^  .  Street  Stable  tar  Line,  142  111.  316,  31  N, 

Otto  Kmlno,  ■■•d  ilb.rl  Sctallar,  tied  .  ^   „,.  j„r„,„j  ,   s^„^,  j,,^   ^  „ 

m.  ™!^  ™'.»»  ™«  u  «.!..>  ™h.  "■  J-  ^-  "".  "  i""-  St  »<p.  ««,  M  ill. 

^   Th.«»ilr«tw».«roMo«mi"'«P»l>-  jjj.   X;'p,„„,|  j,,,.  c„.  ,.  ffiH  3Z  W. 

lie  P01IC7.                   ,_„    I     1,    .   n    T    1  '87;  Bfcltimore  Humwe  ImpartUl  Hoc.  v. 

Sgerto.  ,.  Bromly.    L.  B.  4  H    L  1,  jj„   j,^             ,„  j^^_j    ^    ,|^ 

E.^i.^f-H.  "eV".",;.'i.".S  >-«■?•'■  «».  '»  "'■■  "'.  "  «■  ""^ 

eago,  M.  &  St.  P.  H.  Co.  176  U.  8.  01,  44  L.  *"  ■*"■  '''*■ 

ed.  B4,  eo  Sop.  Ct.  Rep.  33;   Smith  v.  Do 

Boae,  78  Qa.  418,  6  Am.  St.  Rep.  260,  3  B.  E.  Mr.  Justice  Hoghea  delivered  the  opinion 

SOB;    Vldal   v.    Philadelphia,    2    How.    127,  >f  the  court: 

1B7,  11  L.  ed.  206,  233;   Hartford  F.  loe.  .  This  suit  was  brought  by  the  Order  of  St. 

Co.  V.  Chicago,  H.  *  St  P.  B.  Oo.  30  L.BJI.  Benedict  of  N<w  Jara^.  a  M»po»tioa  of 

»•  t  •«.  ,.,  ibyGoogle  1»" 
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that  itata,  t«  establiih  Ita  title  to  penooAl 
property  left  bj  Augustin  Wirth,  deeeaneJ, 
■  member  of  the  Order,  wbo  died  at  Spring- 
fleld,  UinniaoU,  in  December,  1901.  Tbi  d«- 
fendant  Albert  Steinhaiuor  m  adminlatra- 
tor  at  tbe  eatate  of  the  decedent,  holding 
letteri  from  the  probata  court  of  BrowD 
county,  MJDoeaota,  filed  a  crme  bill  aaaert- 
ing  ownerahip  in  tiia  rvprwentative  rapacltj, 
and  praying  discovery  and  account  wiili 
respect  to  whatever  part  of  tbe  eatate  had 
come  into  the  complainant'*  poueeaiun.  Tbe 
circuit  court  entered  a  decree  diBmiMing  tbe 
crois  bill  and  granting  tbe  relief  uugbi  by 
tbe  complainant's  bill  179  Fed.  137.  Tb<- 
ciicuit  court  of  eppeali  reversed  thie  de- 
oree,  directing  the  dismissal  of  the  original 
bill  and  the  granting  of  tbe  prayer  of  tbe 
crou  bill.  114  C.  C.  A.  249,  194  Fed.  Etib. 
Certiorari  ivaa  allowed. 

Tbe  monastic  brotherhood  known  aa  the 
Order  of  St.  Benedict  was  established  by 
Benedict  in  the  earlj^  part  of  the  sixth 
century  at  Subiajo,  Italy,  whence  it  spread 
over  western  Europe.  It  was  brougLt 
tbe  United  States  in  1846.  The  members 
of  tbe  brotherhood  follow  what  is  known  as 
"the  rule  of  BL  Benedict,"  a  collection 
[842]  of  mandates  etaentlally  unchanged 
from  the  beginning.  The  vowi  are  tliose  of 
obedience,   stability,  chastity,   and  poverty. 

We  ^re  not  concerned  in  the  present  case 
with  any  queatioo  of  eccleeiastical  require- 
ment or  monastic  discipline.  The  question  is 
solely  one  of  civil  rights.  The  clc'  n  in  auit 
rests  upon  the  constitution  of  tbe  complain- 
ant corporation,  and  ths  obligations  inher- 
ent in  membership. 

The  Order  of  St.  Benedict  of  New  Jersey 
was  incorporated  Id  1868  by  special  act  of 
tbe  legislature  of  that  stats.  The  incor- 
porators were  described  aa  "baing  a  society 
of  religiou  men,  living  in  community,, and 
<levoted  to  charitable  works  and  ths  eibica- 
tion  of  youth."  Tbe  corporation  was.  em- 
powered to  hold  property  end  to  make 
by-laws  for  the  ^vemment  of  the  Order,  pro- 
vided that  these  should  not  be  repugnant 
to  the  Constitution  of  the  United  States 
or  of  the  state  of  New  Jersey,  that  the  clear 
yearly  income  of  tbe  real  estate  should 
not  exceed  a  turn  stated,  and  that  no  one 
should  remain  an  incorporator  "except  r^- 
nlar  membera  of  said  religionj  society  liv- 
ing In  oommunlty,  and  governed  by  the  laws 
thsreof."  Under  tbia  charter  the  Order 
Adopted  a  constitution,  among  the  prori- 
aions  of  which  are  the  following; 

"Section  11.     Membership  is  lost  at  once;  j 

"1.  By  being  dismissed  according  to  tbe  I 
Jlactplinary  statutes  of  the  Order  of  Bt. ' 
Benedict  of  New  Jersey,  approved  of  by' 
'Ii4 


Pope  Pirn  IX.  for  the  Amerlwi»  f^Miw 
Congregation   of  Benedictine*. 

"i.  By  voluntary  leaving  the  Onhr  fw 
any  purpose  whatsoever. 

"S.  By  Joining  any  other  order  or  MCnt 
■ociety,  or   aqy   other  religimu  dr^yiis- 

"Seetion  IE.  Sineo  tbe  Order  of  St  IIms- 
diet  of  New  Jereeyi^  solely  a  charita^e  ia- 
stltution,  the  real  dktatc  of  said  ordo-  and  Um 
individual  earnings  of  its  memberrare  and 
must  be  considered  ••  common  property  of 
the  [643]  Order  of  St.  Benedict  of  Kew 
Jersey,  from  which  the  members  ot  said  0^ 
der  derive  their  support,  and  the  balance  ot 
which  income  and  property  should  aerve  for 
the  following  up  and  carrying  out  ol  ths 
charitable  objects  of  the  Urder. 

"it  Is  therefore  agreed  upon  by  all  tk* 
members  of  the  said  Order  of  St.  Benedict 
of  New  Jersey  that  no  member  ean  or  will 
claim  at  any  time  or  ander  any  eircnii- 
dtancea  more  than  their  decent  aupport  for 
the  time  for  which  they  are  members  of  ths 
Charter  of  the  Order  of  St.  Benedict  of  Ne* 
Jersey,  and  no  further. 

"And  moreover,  that  each  member  in- 
dividually pledges  himself  to  have  all  prop- 
erty which  be  now  holds  or  hereafter  may 
bold  in  his  own  name  convej'ed  aa  boodos 
possible  to  the  legal  title  of  tbe  Order  of  SL 
Benedict  of  New  Jersey."  *" 

Augustin  Wirth  was  bom  In  BaYaria  la 
I82B.  He  came  to  this  country  in  1861; 
and,  in  tbe  next  year,  he  took  the  eolema 
vows  of  the  Order  at  St.  Vincent's  Abbsy 
Pennsylvania,  and  wsa  ordained  to  the 
priesthood.  For  a  few  years  be  had  rharga 
of  a  church  at  Greenburgh,  Pennsylvania, 
St.  Vincent's,  and  in  1867  he  went  to 
las,  where  he  established  a  college  and 
a  church  which  afterwards  became  an  abbey. 
7e  continued  his  work  In  Kansas  until  18flS, 
.nd  then  was  aent  to  Minnesota,  where  be 
remained  until  187S.  He  then  resomed  hit 
pastorate  at  Greenburgh,  Pennsylvania,  and 
later  had  charge  of  a  pariah  at  Eliiabeth. 
New  Jersey,  until  1887.  It  is  evident  that 
while  in  Kansas  he  had  Joined  tbe  monas- 
tery of  St.  Benedict  there  eaUblisbed,  smI 

1887,  with  the  permission  of  both  Abbots, 
lie  transferred  bis  eUbllity  to  SL  Mary^ 
Abbey  in  Newark,  New  Jersey,  ths  hons 
of  tbe  complainant,  the  New  Jersey  Order, 
of  which  be  thus  became  a  member.  He 
remained  continuously  at  thia  Abbey  for 
about  two  years,  until  1889;  he  was  in  ill- 
health  and  was  taken  eare  of  by  the  Ordw. 
He  was  then  amt  to  a  church  In  Wibningtea, 
Delaware,  and  after  a  few  [644]  months  bs 
returned  to  his  pastorate  In  Elicabeth,  New 
Jersey,  in  which  he  oontimied  natil  IST. 
After  traveling  for  some  time  in  Inrope 
for  hU  health,  vialting  Roma  ud  vartoM 
1«4  V.  1. 
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■iioiiftst«rlM,  ha  took  a  puish,  in  18B8, 
Springfield,  HinoMota,  with  th«  raqulalta 
parmiMioii  ad  tempui  from  the  Abbot  of  ' 
Mary's;  and  there  he  renulaed  until  his 
death.  At  the  request  of  the  New  Jersey 
Abbot  he  was  buried  in  the  cemetery  of  the 
Bensdii^tine  Order  In  Mioncaota,  The  «ir- 
«ait  eai<rt  found  that  hia  membenhip  In 
the  complainant  Order  eoutinued  to  the  last, 
and  thie  finding  waa  not  disturbed  bj  the 
circuit  court  of  appeals.  We  regard  the 
fact  aa  satisfactorily  established.  Bis  ab- 
sence from  the  Abbey  when  engaged  In  paa- 
toral  work  was  upon  the  consent  of  the 
Abttot,  and  be  was  subject  to  rccaU  at  any 
tlma. 

Fatlier  Wirth  published  many  worlcs  on 
reiigioui  subjects.  He  obtained  copyrights 
for  his  liooks,  and  made  bis  contract  wi" 
tha  publishers,  in  the  name  of  "August! 
Wlrth,  0.  8.  B.'  The  property  here 
question  consists  chiefly  of  the  proceeds  i 
ceived  from  sales  of  these  books  (including 
notes  and  mortgages  in  which  the;  had  bcE 
invested),  credits  on  account  of  sales  made 
before  and  after  his  death,  and  the  copy- 
rlghta.  He  received  the  royaltlea  personally 
during  bis  lifetime;  and  after  hia  death, 
until  October  17,  1906  (when  suit  was 
brouglit  against  the  publishers  by  the  ad- 
ministrator), the  accruing  royalties  wero 
paid  to  the  complainant.  The  New  Jersey 
Order  also,  through  the  Abbot  of  St.  Jobn'i 
Abbey  in  MJnneaota,  collected  certain  sum: 
on  outstanding  notes  held  by  the  decedent, 
«nd  paid  therefrom  the  decedent's  debts. 

It  is  clear  that,  according  to  the  prin- 
«iplea  of  the  eomplaiuant's  organ  iasti  on. 
Father  Wlrth  waa  not  entitled  to  retain 
(or  hia  own  benefit  either  the  moneys  which 
he  received  for  his  serricea  in  the  various 
cliurcbeB  with  which  be  was  connected,  or 
those  which  he  derived  from  [646]  the  sale 
«f  hta  books.  By  the  explicit  provision  of 
the  constitution  of  the  complainant  (|  12), 
it  was  a  hecessary  consequence  of  hia  contin- 
ued membership,  that  his  gains — from  what- 
ever source — belonged  to  it,  and  that,  aa 
against  the  complainant,  he  could  not  as- 
sert title  to  the  property  which  he  re- 
ceived. The  claim  of  the  Order,  based  upon 
this  conception  of  its  rights,  is  resisted  upon 
the  grounds,  (1)  that  tb«  decedent  had 
the  permission  of  the  Abbot  to  retain,  as 
his  own  property,  the  proceeds  of  the  sslea 
«f  bla  books,  and  (2)  that  the  obligation 
•ought  to  be  enforced  by  the  complainant 
is  void  as  being  against  public  policy. 

1.  While  thera  was  evidence  that  Father 
Wlrth  was  required  to  account  to  the  Abbot 
(or  the  salary  and  perquiaitea  received  Is 
his  ehnreli  work,  it  appeared  that  the 
«onu  from  hia  books  was  treated  in  a  i 
(erent  mauMr.  This  income  he  was  aUowed 
•  •  lb  cd. 


to  retain  and  uae.  When  he  Joined  the  com- 
plalaant,  in  1S8T,  be  did  not  make  a  trana- 
fer  of  any  property  to  the  Order,  although 
already  ha  had  some  property  aa  a  result 
of  his  literacy  la  bora.  The  evidence 
showed  that  he  made  loans  and  inveit- 
menta;  and  from  the  moneys  In  his  hands, 
he  paid  his  personal  expenses,  including  his 
outlaya  on  bis  visit  to  Europe^  Because 
of  his  going  to  Rome  without  leave,  and  bis 
expenditurcson  this  trip,  he  was  admonished 
by  the  Abbot  Primate,  0.  8.  B.,  who  had 
already  written  to  the  Abbot  of  St..  Mary's 
that  Father  Wirth  should  be  required  to  bc> 
count.  But  no  sucb  account  was  given,  and 
it  would  seem  that  sucb  disagreements  as 
arose  between  the  decedent  and  his  eccloal> 
astical  superiors  in  this  country  related  to 
church  moneys,  and  not  to  the  proceeds  of 
book  sales.  The  circuit  court  of  appeals, 
disagreeing  with  the  finding  of  the  circuit 
court,  concluded  that  Father  Wlrth  was 
permitted  by  the  Abbot  of  St.  Vincent's,  and 
by  the  complainant's  Abbot,  to  retain  theae 
proceeds  as  hU  own  property. 

[646]  It  is  undisputed  that  the  decedent 
did  have  a  special  permission  with  respect  to 
the  use  of  this  income.  Originally  given 
by  the  Abbot  of  St.  Vincent's,  it  was  con- 
tinued by  the  Abbot  of  St.  Mary's,  it  waa 
given  in  recognition  of  the  tact  that  bU 
literary  work  was  in  addition  to  the  duties 
which  he  waa  normally  required  to  perform. 
But,  as  we  think,  the  conclusion  of  the  court 
below  does  not  give  proper  weight  to  the 
testimony  as  to  the  nature  nnd  ncone  o'  'he 
privilege  thus  accorded.  It  was  explicitly 
testified  by  the  Abbot  that  Fsther  Wlrth 
wss  permitted  to  keep  the  moneys  in  ques- 
tion, not  as  his  own,  but  to  have  their  uss 
for  charitable  purposes  with  the  permission 
of  his  superiors.  It  was  this  permission 
which  was  originslly  given  and  which  the 
complainant's  Abbot  renewed.  This  testi- 
mony waa  not  controverted,  and,  in  view 
of  the  constitution  of  the  Order,  we  find  no 
ground  for  treating  the  permission  aa  being 
of  a  different  character.  It  Is  said  that  it 
does  not  appear  how  the  decedent,  while  In 
Minnesota,  for  example,  could  have  expend- 
ed the  money  for  the  charitable  purpoaea  of 
the  Order  In  New  Jersey.  But  the  purposes 
of  this  Order  were  broadly  charitable  and 
religlona;  the  decedent  proaecntad  his  educa- 
tional and  religious  work  with  the  Abbot's 
consent,  and  the  use  of  these  moneys  for 
charitable  purposes,  wherever  he  was  located 
for  the  time,  might  well  be  in  furtherance  ol 
the  objeeta  of  the  Order.  It  may  have  bsett 
the  concession  of  a  special  privilege  to  permit 
the  decedent  to  act  directly  In  the  distribu- 
tion of  the  moneya  which  he  had  eanisd  by 
hla  additional  labors,  instead  of  tnmlng  Uun 
over  to  tha  head  vt  Un  Oidsr,  bst  we  ean- 
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not  ttij  tliat  it  VKS  a  perinbsion  without 
nstriction,  or  one  wbicli  eueatiallr  altered 
hit  relation  to  the  Order  and  hli  funda- 
mental dutj  while  he  remained  a  member  or 
It. 

On  the  coutrarjr,  we  agree  with  the  eir- 
<nit  court,  not  only  in  its  finding  of  fact 
that  the  permiision  was  limited  as  stated, 
bnt  also  in  ita  holding  that,  in  view  of  the 
basic  [647]  Ian  of  the  organization,  there  la 
DO  warrant  for  the  conclusion  that  the  Abbot 
had  any  authority  to  allow  Father  Wirth 
to  assert  an  independent  title,  or  to  hold 
the  property  as  absoluteif  his  own.  It  is 
•aid  that  the  "Rule  at  St.  Benedict"  recog- 
iiiEea  the  right  of  the  member  of  the  Order 
to  keep  whatever  the  Abbot  permits  him 
to  have.  But  this  plainly  refers  to  the  ne- 
cessities ot  life,  and  not  to  accnmulations  In 
direct  antagonism  to  the  principles  of  the 
societj.  Whatever  indulgence  maj  have 
been  shown  to  the  decedent  with  respect  to 
the  eubmiesion  of  appropriate  accounts,  it 
cannot  be  said  that  while  his  membership 
continued  he  had,  or  could  have,  the  privi- 
lege of  accumulating  an  individual  estate 
for  his  own  benefit  and  free  from  his  obliga- 
tions to  the  Order.  This  could  not  but  be 
regarded  as  violative  of  the  constitution 
of  the  complainant,  and  beyond  the  compe- 
tency of  its  ofliclal  head  to  grant. 

S.  We  are  thus  brought  to  the  question 
whether  the  requirement,  which  lies  at  the 
foundation  of  this  suit,  is  void  as  against 
public  policy;  that  is,  whether,  by  reason 
of  repugnance  to  the  essential  principles  of 
onr  institutions,  the  obligation,  though  vol- 
untarily assumed,  and  the  trust  arising 
from  it,  cannot  be  enforced.  In  support  of 
this  view,  it  seems  to  be  premised  that 
a  member  of  the  Order  can  be  absolved 
from  his  vows  only  by  the  action  of  the 
Head  of  the  Church;  and  that  unless  the 
requisite  dispensation  is  thua  obtained 
the  member  is  bound  for  iife  in  temporal,  as 
well  as  in  spiritual,  afTairs.  This,  it  is  said, 
fa  the  necessary  import  of  testimony  given 
hy  the  Abbot.  It  is  thus  assumed  that 
the  vows  in  connection  with  the  "Rule"  bind 
the  member  in  complete  servitude  to  the 
Order  for  iife,  or  until  the  Head  of  the 
Church  absolves  him  from  his  obligations; 
and  it  Is  concluded  that  an  agreement  for 
each  a  surrender,  being  oppos^  to  individ- 
ual liberty  and  to  the  inherent  right  of 
every  person  to  acquire  and  hold  property, 
b  unenforceable  in  the  civil  [648]  courts, 
and  cannot  form  the  basis  for  an  equitable 
title  In  the  complainant. 
'  This  argument,  we  think,  dtsregards  the 
explicit  provision  of  the  complainant's  con- 
stitution as  to  voluntary  withdrawal.  It 
werlooks  the  distinction  between  civil  and 
ecclesiastical  rights  and  dntiei ;  between  the 
ISlt 


Order  of  St.  BenediiA  of  New  Jeney,  m.  eor> 
porattoD  of  that  state,  and  the  tnonastle 
brotherhood  iubject  to  ehorch  anthori^; 
between  the  obligation  imposed  by  the  ear> 
phrato  organization  and  reUgiona  vowa.  At 
we  have  said,  the  question  here  ia  not  one 
of  canon  law  ori  ecclesiastical  polity..  The 
requirement  of  complainant's  coaatitutjaa 
must  be  read  according  to  its  terms,  aad  It* 
validity  must  be  thus  determined.  Granted 
that  it  U  to  be  examined  in  the  light  of 
that  to  which  it  refers,  still,  obltgatioBi 
which  are  inconsistent  with  ita  express  pro- 
visions cannot  lie  imported  into  it-  Hli* 
constitution,  as  already  stated,  deSnitely 
provides:  "Hcmberahip  is  tost  at  once: — 
2.  By  voluntary  leaving  the  Order  for  any 
purpose  whatsoever"  (|  11.)  This  lan- 
guage cannot  be  taken  to  mean  other  than 
what  it  distinctly  says.  So  far  as  the  cor- 
poration, and  the  civil  rights  and  obligation! 
incident  to  membership  therein,  are  con- 
cerned, it  leaves  no  doubt  that  the  member 
may  voluntarily  leave  the  Order  at  any 
time.  His  membership  in  the  oorporatioBr 
and  the  obligation  be  assumes,  are  subject 
to  that  condition.  If  he  severs  bis  connec- 
tion with  the  corporation,  it  cannot  be  heard 
to  claim  any  property  he  may  subsequently 
acquire.  Hia  obligation  run*  with  his  mem. 
bership,  and  the  latter  may  be  terminated 
at  wUL 

With  this  privilege  of  withdrawal  ex- 
pressly recogniEcd,  we  are  anable'to  saf 
that  the  agreement  expressed  in  |  IS  of  the 
complainant's  constitution,  that  the  gains 
and  acquisition*  of  members  ahall  belong 
to  the  corporation,  most  be  condemned. 
These  go  to  the  corporation  in  exchange  for 
the  privileges  of  membership,  and  [649) 
to  further  the  common  purpoee  to  whiA 
the  members  are  devoted.  No  eonati- 
tutlonal  ri^t  la  invaded  and  no  stata- 
tory  restriction  1*  transgreeaed.  The  leg- 
islature of  New  Jersey,  which,  aobJKt 
to  constitutional  Inhibition,  la  the  arbiter 
of  the  public  policy  of  that  state,  giaat- 
ed  the  charter  by  special  act  to  the 
Benedictine  Society  of  "religion*  »<■ 
living  in  community,"  and  It  cannot  be  said 
that  the  constitution  adopted  by  the  Order 
was  repugnant  to  the  charter  proviaion*,  er 
exceeded  the  authority  plainly  Intended  t> 
be  conferred.  It  would  aeem  'to  ba  elMT 
that  the  obligntion  aasnmed.  Instead  <rf 
being  opposed  to  the  public  policy  of  the 
state  wher*  it  waa  ereatad,  waa  dtrectly 
sanctioned. 

The  validity  of  agroementa  providing  fsr 
community  ownership  with  ronnneiatioa  of 
individual  right*  of  property  during  the  eoa- 
tinuance  of  munberflbip  in  the  cmnmuaity, 
where  there  I*  freedom  to  withdraw,  hu 
repcntedty  beeo  afflmedL  The  ease  of 
SS4  V.  ■• 


uia. 
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Coewle  T.  Bimder,  14  How.  US,  14  L.  ed. 
in,  related  to  a  religloui  lociety  wiled 
-Sepvatiat*.  Br  an  agieament  made  tn 
'  1819,  the  membere  of  the  loeietjr  agreed  to 
'unite  in  a  "commnalon  of  property."  They 
rcnoiuiced  "all  Individual  ownerahip  of  prop- 
«rty,  prMsnt  or  future,  real  or  penonaL" 
An'endatory  article*  of  like  import  were 
-eigned  in  1824.  A*  to  these  agreementi, 
the  court  aaid;  TThe  artidea  of  181&  and 
18S4  are  objected  to  as  not  conatituting  a 
contract  which  a  court  of  equity  would  en- 
forctt.  .  .  .  What  U  there  in  either  of 
4heM'  articles  that  ie  contrary  to  good 
morale,  or  that  !■  opposed  to  the  policy  of 
tike  lawsT  An  association  of  iodivlduala  la 
formed  under  a  religioua  iDfluence,  who  are 
In  a  destitute  condition,  having  little  to  rely 
«n  for  their  support  but  their  industry; 
And  they  agree  to  labor  in  eonuDon  tor  the 
good  of  the  society,  and  a  comfortable  main- 
tenance for  each  individual;  and  whatever 
ahall  be  acquired  beyond  this  shall  go  to 
the  common  stock.  This  contract  provides 
for  e*ery  member  of  the  [6S0]  community, 
in  aicknesa  and  In  health,  and  under  what- 
aoever  misfortune  may  occur.  ...  By 
disclaiming  all  individual  ownership  of  the 
property  acquired  by  their  labor,  for  the 
benefits  eecured  by  the  articles,  the  mem- 
liers  give  durability  to  the  tuild  accumu- 
lated, and  to  the  benevolent  purposes  to 
which  it  Is  applied.  No  legal  objection  is 
perceived  to  such  a  partnership."  (Id.  pp. 
MO,  eOT.)  In  Schwartz  v.  Duss,  1S7  U.  S. 
8,  47  L.  ed.  63,  23  Sup.  Ct.  Kep.  4,  the 
controversy  related  to  the  property  of  the 
Harmony  Society,  a  community  in  Penn- 
sylvania. It  was  aaid  that  tiie  cardinal 
principle  of  the  society  was  "aelf-abuega- 
tion"  which  was  manifested  "not  only 
y>j  aubmiasion  to  a  religious  head,  but  by  a 
community  instead  of  individual  ownership 
nt  property,  and  the  dedication  of  their 
labor  to  the  society."  It  bad  been  held  by 
the  auprenw  court  of  Pennsylvania  that  the 
agreements  conatitnting  the  community 
were  not  offensive  to  the  public  policy  of 
that  aUU  {Schriber  v.  Rapp,  6  Watta,  361, 
30  Am,  Dec  327),  and,  aa  to  this,  it  was 
•aid  by  this  court:  "The  supreme  court 
«bBerved  that  the  point  made  against  the 
articles  aa  being  against  public  policy  was 
attended  with  no  diffleulty,  and  Chief  Jus- 
tice Gibson  said  for  the  court:  'An  associa- 
tion for  the  purposes  expressed  is  prohibited 
neither  by  statute  nor  the  common  law.'  " 
(Id.  p.  2S.)  In  Burt  v.  Oneida  Community, 
137  N.  Y.  348,  IS  LJt.A.  SOT,  33  N.  E.  307, 
in  describing  the  character  of  that  society, 
the  court  of  appeal*  of  New  York  said  that 
Ita  main  purpose  was  the  "propsgandiam  of 
certain  communistic  views  as  to  the  acqui- 
sition and  enjoyment  of  property"  and  "the 
»•  L.  ed. 


endeavor  to  put  Into  practical  operation  an 
economic  and  indnatrial  scheme  which  should 
embody  and  llluatrate  the  doctrines  which 
they  held  and  inculcated."  "Necessarily" 
said  the  court,  "the  basic  proposition  of  auch 
a  community  waa  the  absolute  and  complete 
surrender  of  the  aeparate  and  individual 
rights  of  property  of  the  persons  entering 
it;  the  abandonment  of  all  purely  selSsh 
pursuits,  and  the  investiture  of  the  title  to 
their  [651]  property  and  the  fruits  of  tfaeir 
industry  in  the  common  body,  from  which 
they  could  not  afterwards -he  severed  or 
withdrawn  except  by  unanimous  consent. 
It  waa  fashioned  according  to  the  pente- 
costal  ideal,  that  all  who  bplieved  should 
be  together  and  have  all  things  common.  It 
was  intended  to  be  in  fact,  as  they  frequent- 
ly styled  tbcmselvea,  but  a  single  family 
upon  a  large  scale,  with  only  one  purse, 
where  self  was  to  be  abjured  and  the  gen- 
eral good  alone  conaidcred."  The  court, 
viewing  it  solely  as  a  business  undertaking, 
held  that  the  organization  "was  not  pro- 
hibited by  any  statute,  or  in  contravention  of 
any  law  regulating  the  poaseaaion,  owner- 
ship, or  tenure  of  property."  See  also  Spel- 
del  v.  Henrici,  120  U.  S.  377,  SO  L.  ed.  718, 
7  Sup.  Ct.  I'.ep.  610;  Gasely  v.  Separatists 
Soc.  13  Ohio  St.  144;  Waite  t.  Merrill,  4 
Me.  102,  16  Am.  Dec.  233;  Gaas  r.  Wilhite, 
Z  Dana,  170,  26  Am.  Dec  446;  State  v. 
Amana  Soc.  132  Iowa,  304,  109  N.  W.  804. 
S  L.R.A.(N.S.)  BOD,  note,  11  Ann.  Cas.  238, 

It  is  said  that  in  these  caees,  t\e  con- 
tracts had  been  fully  performed,  and  that 
the  eilort  was  made  cither  to  partition  or 
distribute  the  property  of  the  society,  or 
to  recover  the  value  of  property  which  had 
been  actually  conveyed,  or  services  which 
had  been  rendered  to  it.  But  the  validity 
of  the  agreements  there  in  question,  against 
the  objection  baael  upon  public  policy,  was 
distinctly  recognized. 

In  the  present  caEe,  there  was  no  infringe- 
ment of  Father  Wirth's  liberty  or  right  to 
property.  He  did  not  withdraw  from  th« 
Order.  He  had  agreed,  by  accepting  mem- 
bership under  the  complainant's  constitution, 
that  his  individual  earnings  and  acquisi- 
tions, tike  those  of  other  members,  should 
go  into  the  common  fund,  and,  except  aa 
required  for  the  maintenance  of  the  mem- 
bers, should  be  used  in  carrying  out  the 
charitable  objects  of  the  Order.  It  is  not 
unlikely  that  the  copyrigbta  upon  hia  books 
derived  their  commercial  value  largely,  if 
not  altogether,  from  his  membership.  Cer- 
tainly, the  equitable  ownership  of  these  copy- 
rights, by  virtue  of  his  obligation,  vested  in 
the  complainant,  [flSS]  and  the  moneys  in 
question  when  received  became  in  equity  its 
property  and  were  subject  to  its  dispoal- 
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tlon.  At  to  both.  Father  Wirth  atood  In 
th«  potltlon  of  a  tnutee. 

Tbe  further  objection  thkt  the  ekalm  la 
barred  by  the  atatute  of  limitatlona  waa 
hald  bj  the  circuit  court  ta  b«  untanable, 
and  we  agree  with  that  view.  The  appli* 
cable  limitation  Iw  aix  jeara  (Uinn.  Rev. 
Lawa  1B08,  |  4076),  and  the  bill  waa  flied 
within  liJE  ;ear*  after  Father  Wirth'a  death. 
There  ia  no  such  clear  evidence  of  repudia- 
tion of  the  truet  aa  would  warrant  the  con- 
cluilon  that  the  atatute  began  to  mn  at 
an  earlier  date. 

The  decree  «f  the  Circuit  Court  of  Appeala 
la  reveraad  and  that  of  tbe  Circuit  Court  la 


It  la  ao  ordered. 


ARTHUR  L.  SELia,  PUT.  In  Err., 


(See  &  C.  Reporter'!  ed.  e52-MT.) 

Bankruptcy  —  effret  on  state  laws  ^ 

atockiiolders'  liability. 

1.  DankruptcT  procpedingi  agalnat  a  cor- 
poration do  not  atand  in  the  way  of  a  re- 
aort  to  the  method  preeeribed  by  Minn.  Rev. 
Lawe  1D0S,  IS  3184-3190,  of  enforcing  the 
constitutional  liability  ol  a  atockhoider  for 
the  corporate  debt*. 

[For  other  iiiaeii,  ret  Bonknpiey,  I.,  la  Dl- 

gft  Sup.  ct.  leos-i 
Judgmrnt  —  eonelualvenesa  —  nonreal- 

dent  siockholdera'  llabllitj. 

2.  A  nonrraident  notified  onlj  hy  pnbliea- 
tion  and  mailing  of  aolicc  of  the  proceed- 
ing* under  Minn.  Rer.  Uwa  1906,  Sl  3184- 
SlOO,  enacted  to  make  more  elTectlTe  the 
eonatitutional  llabilltj  of  etockhDldpra  for 
the  corporate  debta,  it  not  concluded  In  an 
action  Drought  againit  blm  in  another  Juria- 
diction  by  the  receiver  for  the  recovery  of 
the  amount  •taeiaed  againat  him  aa  a  stock- 
holder upon  any  Issue  aa  to  the  transfer 
of  his  stock  or  the  good  faith  with  which 
the  trnnafer  waa  made,  but  miy  litigate 
any  matter  which  brara  upon  the  extent  or 
dnratioQ  of  his  stockholding  or  any  other 

Kreonal  defense. 
or  etber  cases,  see  Judnient,  TI.  b,  1,  In 
Digest  Sap.  Ct.  IDOB.j 

NoTK. — On  the  relation  of  bankrupt  law 
to  assignraenta  and  Insolvency  proceedioga 
under  state  laws — see  note  to  State  ex  rel. 
Strohl  T.  Superior  Ct.  46  L.R.A.  177. 

On  enforetog  stockholders'  liability  out- 
■Ide  of  state  of  Incorporation — see  notes  to 
Cnahing  t.  Perot,  34  LJLA.  7S7,  and  Ed- 
warda  v.  Schilllnger,  33  LJl.A.(N.8.)   806. 

On  tSeet  of  aeaessment  on  stockholdera, 
BMde  under  order  of  eonrt  In  another  state 
aa  rM  jvdiosdi — see  note  to  Mutual  F.  Ins. 
Co.  v.  Phoenix  PDmitnre  Go.  34  L.R.A.  SS4. 

Oa  notioa  and  hearing  required,  generally, 


OotitoratloBB  < 
^  tra&ater  of  stock. 

S.  llie  authority  of  the  Hinneaota  eonrta 
under  Ulna.  Rev.  Lawa  1006,  H  3]B4-lltW, 
enacted  to  make  more  effective  the  eonatito- 
Uona)  linbility  of  stocUioldera  for  tbe  eor 
porate  debts,  oannot  be  deemed  to  be 
eonflned  to  proceedings  to  asacaa  exiating 
stockholdera,  in  view  of  the  exprras  terms  d 
such  law,  making  it  applicable  to  eases  <f 
liability  arising  upon  shsres  "at  any  tine 
held  or  owned  by  such  stoekbolders."  ead 
providing  for  tbe  making  of  an  assesaBnt 
against  "all  partiea  liable  as  atock holders.' 
|V«t  ather  case*.  See  rorporaUons,   IXi  %  t, 

in    Dtsut    Bap.   Ct   lODS.] 

ConsiitDtional  law  —  due  process  of  law 
—  enforcing  ItabUlty   of  nouresldeni 

stock  holders. 

4.  A  nonresident  former  stockholder  in  a 
domestic  corporation  is  not  denied  rights 
under  the  Federal  Conatitution  by  Uina. 
Rev.  Laws  lOOS,  gj  3184-3ID0,  enacted  to 
make  more  effective  the  conatituttonal  lia- 
bility of  stockholdera  far  the  corporate 
debta,  because  under  such  statute  he  may  bs 
assessed  ifor    the   corporate   debta    antedat- 


ing the  transfer.  In  proceedings  In  which  he 
ia  represented  bv  toe  corporation,  and  of 
which  he  is  notified  only  by  publication  aad 


ia  represented   by 

-Mch  he  is  notlflet 

illing  of  notice. 


iror  otber  rases,  see  CoDstttntlonsl  Lsw,  lO, 

TOS.  la  Dicest  Bup.  Ct.  luog.] 
Judgment  —  conclnslvencas  —^  nonresi- 
dent slock  Holders'  liability. 
B.  The  dvternii nation  of  the  court  npoa 
tbe  evidence  before  it  In  the  proceedings 
under  Uinn.  Rev.  Laws  1»09.  ||  3184-31>a 
Miactrd  to  make  more  effective  the  consti- 
tutional liability  of  stockholdera  for  the 
corporate  debta,  with  respect  to  the  amount 
of  the  a*sesament  to  be  made  upon  fonuB 
stockholdera  for  the  purpose  of  providing 
for  the  corporate  debts  incurred  w^ile  they 
held  the  stock,  is  conclusive  in  a  salt 
brought  by  the  receiver  in  another  Juris- 
diction to  recover  the  amount  of  the 
Bsscssnient  from  a  former  stockholder  Doti- 
fled  ol  the  original  proceedings  only  by  pab- 
lication  and  mailing  of  notice. 
iror  otber  cases,  see  Judsmemt,  ▼!.  bt  1.  Is 

DlBSSt  Bop.  Ct.  190S.1 
Judgment    ^    enforcing    aloekboMlers' 
liability    —    scope   —    forme*    Mocfe- 
holders. 


)  embraced  by  the  order  made  ia  the 


debts, ) 

to  Mmstitvte  due  proceaa  of  law — see  nates 
to  Kunts  V.  Sumption,  2  LJLA.  857 1  Chaa- 
vin  V.  Vallton,  3  L.RA.  IM;  and  Ulmaa 
T.  Baltimore,  11  L.R^.  226. 

As  to  what  service  of  process  is  sufBdeat, 
generally,  to  constitute  due  process  of  law 
— see  note  to  Pinuey  ▼-  Providence  Loan  A 
Invest.  Co.  00  L.R.A.  67T. 

On  conflict  of  laws  aa  to  limltMtlaa  rf 
action  to  enforce  liability  of  stockholder- 
see  notes  to  Brunswick  Terminal  Co.  v.  Hs- 
tlonal  Bank,  48  L.R.A.  U7,  end  Piatt  v. 
Wllmot,  48  L.  ad.  U.  S.  M». 

- 14  «. ». 
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UlS.  BSUa  T.  HAKILTON. 

proceedingi  nnder  Ulnn.  Rar.  Lawi  IHS,  mdon*  tbc  liability  of  A  tfaMklMiUa  is  » 

11  8184-31B0,  to  enfoTM  tha  eonatltutjonal  forriBn  mnrcsntUe  corpontion. 

lUbllit*  of  Btoekholden  for   the  corporata  Lli'ot  otbtr  cmMs,  ••■  Limitation  at  Aetloa^ 

debts,  where  the  recl.er-i  petition,  althouKh  *•"•  »<»*  ^  »■*«  ^"V-  »■  *»•■» 

■etUns  forth   ■•  exlrtins  itoekholden  toe  r«      ,..  , 

MTMU  Ailespd  to  be  llabfe,  and  aTerring  *■"'*•  '^''^ 
■    that  eome  of  tlim  were  the  owaen  of  the 
bcneflctal  intereet,  haTing  trantferred  tbcir 
stodc  to  avoid  liabilitj,  manifeitl;  inToiied 
the  jnriadietion  of  tbe  court  for  the  making 

ol   ■Ui.-li   asacHraent  aa   it  might   eonaider   '_ „_  

f*?T*,7,  l",,?'^*' .J**  ^'*?r**   tl"*   •»«?*■  J    United  SuU  (or  the  siuth^ra'Dlrtrlot 

hoUer.'  liabLlity  aa  "  »^«.lly  ez.ited  w.tb  ^r  New  York  to  reriew  a  Judpnent  eofor- 

prig's  ^b'e3^v;'.i^n^'Sy«  1?.  t«  *"  ""•""' "[:  "^^^"^  ^  *  *''■ 

iennt  jmrporta  to  include  "each  and  every  *«"  corporation.    Affirmed, 

ahare  of  the  eapiUl  atock"  and  "the  per-  See  aame  caae  below,  1S6  Fed.  183. 

aona  or  partlea  liable  aa  atock holden."  ^"he  facta  arc  atated  In  the  opinion. 

[For  oiber  PBMa.  aee  Jodiiuent.  111.  a,  t.  la  «.      ...           -    -■„                   j   .l     „ 

Diseai  Sup.  Ct.  1W8.1  ur.  Abram  I.  Elkna  argued  the  canae, 

fndcmeni  —  eonclDalTcneu  —  nonreal-  ■n^.  "itb   Mr.  Wealey   B.  Sawyer,  filed  a 

dent  atocbholdera*  llabllllr.  brief  tor  plaintiff  in  error: 

7.  A  former  stockliolder  In  a  Minneaota  Thii  court  baa  jnriadietion. 
earporation    cannot    reaiat   the   recoTery    in  Converae  v.  Hamilton,  224  U.  8.  248,  252, 
an  action  brought  by  the  receiver  in  another  66   L.  ed.  749,   762,  32  Sup.  Ct.  Rep.  41.1, 

eriadirtion   to  enforce   hia   liability   under  a„„,  Caa.  IQISD,  1282;  Bembeimer  ».  Con- 

*i}'"t^"'\^TVT'   SLfl"-3100,   for  2M   U.    8    616,  Bl    L.   ed.    1163.  27 

tbe  corporate  debta  incurred   prior   to   thr  „         „»    t.    ■     »i.     A,j   m            >i  ^    Vn 

tranafer\y   l.im    of   hia   itock.*^  becauae   no  ^up.  Ct.  Rep.  768;    Old   Wayne   Uut.  Lite 

aeparate  and  dialinct  aaaeasmcnt  baaed  upon  ■*■=*■  '■  MeDonongh,  20*  U.  8.  8,  61  L.  ed. 

tbe    debta,    antedating    such    tranater,    was  346,  27  Sup.  Ct.  Rep.  230. 

made  by  the  Ulnneaota  court  when  levying  The  aole  determination  of  tbe  Minneaota 

the  aBBPBsment  in  conformity  with  the  atet-  court  la  tbat  an  aaserament,  on  a  baaia  of 

nte,  but  be  muat  look  to  that  court  for  tlie  ,h  debta,  of  a  tpecifled  percentage  on  the 

adjurtment    of    aueh    oquitiea    aa    be    may  n^j  ^^y,    ^m  „„(  „„„  t^an  pay  the 

of  the  court  upon  tbe  evidence  before  it  aa  «>'«l'Je'-ed  by  the  court  in  making  the  order 

to  the  amount  ol  the  ataesament  required,  <■'  aeaeaament. 

and  directing  that  aU  moneya  col1ect<>d  from  Straw  *  E.  Htg.  Co.  v.  L.  D.  Kilboume 

the   atorkholdera   bv    the    receiver    ihall    be  Boot  *  Bboe  Co.  80  Minn.  12S,  83  N.  W.  36] 

held  until  the  further  order  of  tlie  court.  Bernbeltner  v.  Converee,  206  U.  8.  616,  628, 

"'Dlit2it''Vp"-5.'jwi']'"°'""'  "■  "■  *  *"  «'  I"  ^-  ""3.  1173,  27  Sup.  Ct.  Hep.  766; 

BTlX^c  -  judgment  _  corporate  la.  J'^"{  '■  Gi«en    «««'"»■"«■  '«  ^- ^ 

debtedneaa  '"'' 1    Swing   v,   Humbtrd,   94   Minn.   1,   101 

8.  Competent    evidence     that    there    are  N.  W.  938;   Hamilton  t.  LoeM08  C.  a  A. 
oorporate    dt^bta    remaining    unpaid    which  109,  186  Fed.  7. 

antedated  tbe  tranafer  of  slock  by  a  former  Defendant   ie   liable   only  ratably   on    an 

■tockholder  waa  furniabed  In  a  auit  a^inst  asBessmfnt  based  on  debta  wbleb  exiated  on 

him    to    enforce    in    a    foreign    jurisdiction  September  5,  1904,  and  are  unrenewed,  and 

S!"  Ji!-"i'.?;„'"'.''*'  .¥''"'■   '**'■  ^1".  "9^'  l""^  O"  ■"  atockholder.  liable  to  contrlb- 

II  3184-3100    lor  the  corporate  debta   .n-  „t^  j^.^^,  „^h   debta.     No  auch  aMeat- 

enrred   prior  to  aoeb   tranafer,  bv   decree*  .  l      l            j 

antered    in   the    parent    auit    ia    Minneaota.    ment  baa  been  made. 

which   determiner  the  amount  of  the  out-  McDonald   v.    Dewqr,  202  D.   S.  610,  80 

■Unding  elalma  and  when  they  aroae,  and  T..  ed.  1128,  20  Sup.  Ct.  Rep.  731,  8  Ann. 

■bowed  that  there  were  debta  in  exceM  oF  Caa.  41S;  Straw  A  E.  Htg.  Co.  V.  L.  D.  Kll- 

the  amount  demanded  of  defendant,  which  bourne  Boot  A  Shoe  Co.  80'Minn.  126,  83 

■rose  before  hia  aharea  were  tranaferrrd.  y.  w.  36;  Harper  t,  Carroll,  66  Minn.  487, 

^In'ra*^  B'^CtflKi']""*  "'  ^'  *"'  "'  M  N.  W.  610,  1069;  Harpold  v.  Stobart,  40 

Mmllallon  of  action.  -  enforeinK  atock-  Ohio  St.  197,  16  Am.  St.  Bep.  618.  21  N.  E. 

bolderii'  liability  In  torelta  Jarladlc  837 ;   Wllllna  ».  Mann,  81   Minn.   494.   98 

tlon.  N.  W.  341,  867;    Alaop  v.  Conway,  110  C. 

B.  The  thrM  Yttnf  Umitation  preaertbed  C.  A.  386,  188  Fed.  668. 

by  N.  Y.  Coda  Cfv.  Proc.  |  394,  for  actiona  Tbe  HinneaoU  court  did  not  kava  jnrla- 

acainat    a    director    or    atockholder    of    a  jtctjoa  to  render  a  decree  with  the  effect, 

r4s;,r.'^p.™S"  tSriis^"  ■•  ""'?■?■,"  '^^ri'^T' "  "■"""■ 

or  to  oilom  riLWlity  .r«l«i  b>  common  log  tbe  ]..b,l,ty  of  detoduit 

taw  or  bj  lUtuU^  dow  not  gmen  .  nit  to  Bomheuner  t.  Converw,  206  U.  8.  616. 
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028,  U2,  CI  IL  ed.  lUS,  117S,  llTfi,  ST  Sup. 
Ct  Rep.  766;  ConvarM  ▼.  Hunilton,  224 
V.  8.  243,  26S,  2S0,  66  L.  ed.  749,  764,  766, 
32  Sup.  Ot.  Rep.  416,  Ann.  Cu.  IQISD, 
12S2;  Great  Weit«rn  Teleg.  Co.  r.  Pnrdj, 
102  U.  S.  329,  40  L.  ed.  S86,  16  Sup.  Ct 
Rep.  810;  Comnierclal  Bank  t.  Asotine  Mfg. 
Oo.  66  Mian.  413,  OB  N.  W.  217;  Common- 
wealth Mut.  P.  lu.  Co.  V.  Hay  den  Brot.  60 
Neb.  69S,  83  Am.  St  Rep.  646,  83  N.  W. 
922;  Howarth  T.  Lombard,  175  Mass.  670, 
49  I1R.A.  301,  66  N.  E.  B8S;  Ward  t.  Joa- 
lln,  1S6  U.  B.  142,  48  L.  ed.  1093,  22  Sup. 
Ct.  Rep.  807;  Schrader  t.  Uanufacturera' 
Nat.  Bank,  133  U.  B.  87,  33  L.  ed.  664,  10 
Sup.  Ct.  Rep.  236;  Mutual  F.  Ina.  Co.  t. 
FhoRili  Furniture  Co.  108  Mich.  170,  34 
L.R.A.  6B4,  62  Am.  6t.  Rep.  693,  68  N.  W. 
1095;  Covel)  t.  Fonler,  144  Fed.  636; 
Clark  V.  Wella,  203  V.  B.  164,  61  L.  ed.  138, 
27  Sup.  Ct.  Rep.  43;  French  r.  Buach,  IBS 
Fed.  483. 

The  order  of  aaaeument  cannot  be  con- 
«luBiTe  upon  polnta  other  than  thoae  prop- 
erly before  the  court  and  necesiariljr   de- 

Stokea  t.  Foote,  172  N.  Y.  341,  65  N.  E. 
178. 

The  action  U  barred  by  the  itatutc  of 
limitationa  contained  in  |  394  of  the  New 
York  Code. 

SUten  Island  Midland  R.  Co.  v.  Bineh- 
liffe,  170  N.  Y.  473,  63  N.  E.  645;  Morgak 
V.  Hedatrom,  164  N.  Y.  224,  58  N.  E.  26; 
Shepard  t.  Fulton,  ITl  N.  Y.  184,  63  N. 
E.  966. 

The  Supreme  Conrt  follow*  that  rule  ot 
conatructlon  of  the  statute  of  limitations  o( 
ft  state  which  is  adopted  by  the  state  court*. 

Balkam  t.  Woodstock  Irou  Co.  154  U.  S. 
177,  187,  38  L.  ed.  9S3,  956,  14  Sup.  Ct 
Rep.  1010. 

The  Supreme  Court,  on  ascertaining  the 
oonstruction  of  the  state  court,  would  apply 
that  coDStruction,  regardless  of  Ita  own 
prior  deciaiona. 

Green  v.  Neal,  8  Pet  2»1,  8  L.  ed.  402; 
Fairfield  t.  GalUtin  Coun^,  100  U.  S.  47. 
M,  25  L.  ed.  544,  546;  Banaarman  v.  Blunt, 
147  U.  S.  647,  «es,  87  L.  ed.  318,  318,  18 
Snp.  Ct  Rep.  486 ;  Uoores  t.  Citixens'  Nat 
Bank,  104  U.  S.  825,  629,  26  L.  ed.  870,  872. 

An  exprenlon  aa  to  the  oonstruction  of  a 
stat«  statute  by  the  higheat  conrt  of  the 
state  ie  presumed  to  be  made  with  due  eos- 
aideratfon. 

Manhattan  L.  Ins.  Go.  t.  Albro,  62  C.  C. 
A.  SIS,  IS7  Fed.  281;  San  Diego  Flume  Co. 
▼.  Sonther,  SS  C.  a  A.  548,  61  U.  B.  App. 
134,  90  Fed.  184. 
1620 


Ut.  Jftmea  E.  TrnA  argued  the  eani^ 
Mid,  with  Hessrs.  E.  H.  Morphy  and  John 
J.  Clark,  filed  a  brief  for  defendant  In  «• 
ror: 

Under  the  laws  of  Minnesota  a  Stockholm 
er  cannot  change  or  affect  his  relation  or 
liability  as  a  stockholder  aa  to  prior  exist- 
ing debts  by  any  transfer  of  his  atock. 

Gunnison  t.  United  States  Inreat.  Co.  70 
Minn.  292,  73  N.  W.  149. 

The  liability  of  all  stockholders  and  aD 
parties  liable,  'whether  aa  past  or  present 
stockholders,  must  be  enforced,  if  at  aU,  ia 
a  single  winding-up  action  and  assesamest 
proceeding. 

Arthur  v.  Willius,  44  Minn.  413,  48  N. 
W.  651;  Allen  t.  Walsb,  26  Minn.  541; 
Straw  A  E.  Mfg.  Co.  t.  L.  D.  Kilboutn* 
Boot  &  Shoe  Co.  80  Minn.  125,  83  N.  W. 
38;  Bernheimer  *.  Converae,  206  U.  8.  618, 
61  L.  ed.  1163,  27  Sup.  Ct  Rep.  765; 
Woodiworth  T.  Bowles,  61  Kan.  6T7,  «0  Pas. 
331;  Fourth  Nat  Bank  t.  Frsncklyn,  ISO 
U.  S.  T4T,  80  L.  ed.  826,  7  Sup.  Ct  Sam. 
757. 

The  MinnesoU  statute  for  the  better  «» 
forcement  ot  the  stockholders'  Hablli^  by 
its  term*  applies  equally  to  past  and  pres- 
ent etockholder*. 

TifTany  t.  Gieaen,  98  Minn.  488,  105  N. 
W.  901;  Gunnison  t.  United  Statea  InTHt 
Co.  70  Minn.  202,  73  N.  W.  149. 

By  the  order  ot  asseainient  tha  eonrt 
intended  to  and  did  include  the  defBidaat 
Selig  among  tboee  adjudged  anbject  to  tb* 
BssessDient  under  the  general  deaignaUoa 
of  "each  and  erei;  person  or  party  liable.* 

Hamilton  V.  Levison,  108  Fed.  448,  af- 
4rmed  in  122  C.  C.  A.  386,  204  Fed.  7Ii 
Hamilton  t.  Titua.  185  Fed.  144;  Straw  * 
E.  Mfg.  Co.  T.  L.  D.  Kilboame  Boot  ft  Shot 
Co.  SO  Minn.  127,  88  N.  W.  36. 

As  the  Minnesota  court  had  juriadlettoa 
over  all  parties  subject  to  a  stockhoUer^ 
liability,  whether  past  or  present  stodchol^ 
era,  and  exercised  that  jurisdiction  In  tb* 
present  caae,  the  assessment  Itself  esUh- 
l.lshea  the  existence  ol  the  indefatedaca 
which  made  it  neceaaary,  sines  the  statnt* 
provides  that  the  asBessment  *hal]  be  ee»- 
elusive  aa  to  the  necessity  therefor  tat 
amount  thereof. 

Great  Western  Teitg.  Co.  t.  Purdy,  IM 
V.  8.  SS»,  337,  40  li.  ed.  986,  000,  16  Snp. 
Ct  Rep.  810;  Guunltoo  t.  United  Sttlta 
Invest.  Co.  70  Uiun.  292,  78  N.  W.  14); 
Hawkins  t.  Glenn,  181  U.  8.  31J,  832,  II 
L.  ed.  184,. 192,  9  Bap.  Ct.  Rep.  789. 

Under  the  MinneaoU  statute  the  aw 
ment  is  a  judgment  in  a  proceeding  in  whkk 
the  court  had  juriadi^on,  without  p» 
sonal  serrice,  te  bring  before  It  stodcheldvi 
who  had,  transferred  their  stock,  tor  Os 
184  V.  B. 
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pnrpoM  of  determiniDK  irtiethcz  indebted- 
neu  flzieted  (or  which  put  itockholdcri 
renwined  lUble,  precisely  aa  it  hkd  juris- 
diction  to  bring  before  it  present  atoekbold- 
«rs  for  the  purpoM  of  determining  whether 
IndebtedncM  ejciated  for  whieli  preeent 
•tockholders  remained  liabltii 

Neff  *.  I^mn,  B9  Mimi.  Il7,  lOS  N.  W. 
8M;  Eunilton  v.  Levisou,  IBS  Fed.  444,  122 
G.  C.  A.  SSe,  204  Fed.  78;  Eunilton  t. 
Simon,  178  Fad.  130;  Hunilton  v.  Titui, 
180  F«d.  140;  LuigwoTthj  r,  Garding,  74 
Minn.  32S,  77  N.  W.  207;  Howarth  t.  Lorn- 
b«jd,  170  MasB.  670,  4B  LJLA.  301,  5S  N.  £ 
886;  Howarth  T.  Ellwanger,  86  Fed.  04; 
HAwklna  T.  Glenn,  131  U.  B.  31B,  331,  33 
L.  «d.  184,  IBl,  S  Sup.  Ct.  Rep.*73S;  Glenn 
T.  Liggett,  130  U.  6.  633,  34  L.  ad.  264,  10 
Sup.  Ct.  Rep.  867;  Sanger  t.  Upton,  SI  U.  8. 
06,  23  L.  ed.  820;  Burget  r.  Robinson,  01 
C.  C.  A.  488,  113  Fed.  669,  6»  C.  C.  A. 
2S0,  123  Fed.  ?62,  188  U.  S.  739,  47  L.  sd. 
677,  23  Sup.  Ct.  Rep.  848;  Spargo  t.  Con- 
verse, 112  C.  C.  A.  337,  IBl  Fed.  823;  Straw 
*  E.  Mfg.  Co.  T.  L.  D.  Kilboume  Boot  A 
Shoe  Co.  80  Ulnn.  126,  83  N.  W.  36;  Bem- 
heimer  t.  Converse,  208  U.  S.  S16,  01  L.  ed. 
1188,  27  Sup.  Ct  Rep.  765. 

The  re«I  owQer  o(  stock  faeld  bj  him  in 
the  name  of  ■  dummy  ia  proparly  charged  in 
•n  actios  at  law  with  the  atatutor;  lia- 
biUty. 

Davis  T.  Stevens,  17  Blatchf.  S83,  Fed. 
Caa.  No.  3,653;  Hunt  t.  Reardon,  B3  Minn. 
3T5,  101  N.  W.  608;  Rankin  v.  Fidelity  Ins. 
Trait  ft  B.  D.  Co.  189  U.  S.  242,  47  L.  ed. 
TB2,  23  Sup.  Ct.  Rep.  603;  Ohio  Valley 
Nat.  Bank  v.  Hulitt,  204  U.  S.  182,  Gl  L.  ed. 
423,  27  Sup.  Ct.  Rep.  179;  Uarcy  t.  Clark, 
17  Mass.  330. 

The  asseaament  la  not  aubject  to  be  at- 
tacked eoUaterally  on  the  ground  that  no 
facta  are  found  which  show  the  defendant 
to  be  subject  to  the  full  sssessmeDt  of  flOO 
p«r  share. 

Straw  k  E.  Mfg.  Co.  v.  L.  D.  Kilbonrne 
Boot  &  Shoe  Co.  BO  Minn.  126,  83  N.  W. 
S6;  LevisoD  t.  Hamilton,  122  C.  C.  A.  388, 
204  Fed.  72;  Kennedy  v.  Oib'on,  8  Wall. 
498,  BOB,  IB  L.  ed.  476,  478;  Keyaer  t.  Hiti, 
1S3  V.  S.  13S,  S3  L.  ed.  631,  10  Sup.  Ct. 
Bep.  8S0;  Bushnell  v.  Leland,  164  U.  B.  684, 
41  L.  ed.  6B8,  17  Sup.  Ct.  Rep.  20B;  Casey 
T.  Galli,  B4  U.  S.  673,  24  L.  ed.  188;  Con- 
verse v.  Hamilton,  224  U.  S.  243,  66  L.  ed. 
74ft,  32  Sup,  Ct.  Rep.  416,  Ann.  Css.  1BI3D, 
I2B2. 

Neither  the  question  of  the  eiiatence  of 
tits  allowed  indebtedneas  which  arose  prior 
to  the  alleged  transfer  by  defendant  of  hie 
stock,  nor  that  of  the  bona  fides  of  auch 
alleged   transfer,   was   jurisdictional. 

Peninsular  Sav.  Bank  v.  Ward,  118  Mich. 
n,  76  N.  W.  161,  79  N.  W.  012;  ReiDseh  v. 
••  Ii.  «d.  I 


AtlsnUe  4  Q.  W.  R.  Co.  S8  Fed.  42,  12 

Enc  PL  *  Fr.  12B,  1B7;  United  SUbes  v. 
Arredondo,  6  Pet.  tfBl,  709,  8  L.  ed.  H7, 
604;  Figge  v.  Rowlen,  ISO  lU.  240,  67  M.  1. 
190;  Fisher  t.  Bassett,  9  Leigh,  111,  11 
Am.  Dee.  227]  Wright  v.  Douglass,  10  Barb. 
99;  Van  Fleet,  Collateral  AtUck,  |  60. 

The  statute,  in  conferring  upon  the  Minna- 
sot*  court  jurisdiction  without  personal 
eervice,  to  bring  betore  It  in  the  assessment 
proceedings  itockholders  who  have  trans- 
ferrad  their  stock,  for  the  purpose  of  con- 
sidering proofs  as  to  what  parties  are  lia- 
ble or  subject  to  an  assessment,  and  adjudg- 
ing an  assessment  against  them,  is  consti- 
tutional. 

Straw  k  E.  Mfg.  Co.  v.  L.  D.  Ellboums 
Boot  4  Shoe  Co.  80  Minn.  126,  B3  N.  W. 
38;  Bcmbelmer  v.  Converse,  208  U.  B. 
616,  01  L..  ed.  1163,  27  Sup.  CL  Rep.  766; 
Leviion  v.  Hamilton,  122  C.  C.  A.  388,  204 
Fed.  72;  TUTany  v.  Gieaen,  &6  Minn.  490, 
105  N.  W.  BOl;  Qunniion  v.  United  SUtea 
Invest.  Co.  70  Minn.  2B2,  73  N.  W.  149; 
Hyatt  V.  Anderson,  26  Ky.  L.  Rep.  132,  74 
S.  W.  10B4;  White  v.  Green,  106  Iowa,  176, 
74  N.  W.  92B;  Brown  v.  Hitehcoek,  86 
Ohio  St.  667 ;  Wyman  v.  Bowman,  82  C.  G. 
A.  18B,  127  Fed.  267;  Jackson  *.  Meek,  87 
Tenn.  6B,  10  Am.  St.  Rep.  820,  9  S.  W.  22G. 

The  constitutional  liability  of  the  stock- 
holders did  not  pass  to  tlic  trustee  in  bank* 
ruptey,  and  the  discharge  In  bankruptcy 
did  not  affect  the  right  of  creditors  to  an- 
force  the  liability  by  means  of  an  order  or 
decree  of  assessment  in  the  state  court. 

Re  People's  Live  Stock  Ins.  Co.  66  Minn. 
18B,  67  N.  W.  408;  Straw  k  E.  Mfg.  Co.  v. 
L.  D.  Kilboume  Root  k  Shoe  Co.  80  Minn. 
126,  83  N.  W.  36;  Bemheimer  v.  Converse, 
206  U.  S.  616,  Bl  L.  ed.  1163,  27  Sup.  CL 
Rep.  766;  Way  v.  Barney,  116  Minn,  886, 
38  LR.A.<N£.)  648,  133  N.  W.  801,  Ann. 
Cas.  1913A,  71B;  Marshall  Paper  Co.  v. 
Train,  43  C.  C.  A.  38,  102  Fed.  872;  HiU  r. 
Harding,  130  U.  S.  699,  32  L.  ed.  1083,  B 
Sup.  Ct.  Rep.  720;  Firestone  Tire  k  Rubber 
Co.  V.  Agnew,  194  N.  Y.  16B,  24  lUtA. 
(N.8.)  628,  86  N.  fi.  1118,  16  Ann.  Cas. 
1100. 

The  action  was  commenced  within  tha 
six  years'  liraitetion  preacribed  by  N.  T. 
Code  Civ,  Proe.  j|  3S2,  and  the  cause  of  ao- 
tlon  i*  not  barred. 

Phillips  V.  Therasson,  11  Hun,  141) 
Knox  V.  Baldwin,  80  N.  Y.  610;  Corning 
V.  MeCullongb,  1  N.  T.  47, 4B  Am.  Dae.  287 ; 
Conklin  v.  Furman,  48  N.  Y.  627;  Bem> 
beimer  v.  Converse,  200  U.  S.  616,  01  L. 
ed.  lies,  27  Sup.  Ct  Rep.  700. 

Mr.  Justice  Hngbea  delivered  the  opinion 
of  the  court: 
This  action  was  iiraught  in  tha  distrid 
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etrart  of  tlia  Unftad  8tot«s  for  Um  Mrath- 
•rn  dlatrlot  of  Naw  York,  to  anforea  tha  lU- 
bllitj  of  «  atoektioldai  of  mi  insolTent 
MinneMtk  corporation. 

[esei  Id  IBOE  tha  Etui,  Mimur,  Pick- 
aring  Company  waa  incorporatad  under  the 
Una  of  Minnesota  for  the  purpoae  ol  trana- 
aetlng  ■  mereaDtlle  buaineaa.  In  1904  ita 
name  waa  changed  to  the  Evana,  Johnaon, 
Sloane  Companj.  Ita  capital  atoek  conalat- 
cd  of  1,600  aharia  of  oommon  and  1,000 
aharea  of  preferred  atock  of  the  par  value  of 
1100  each,  llie  plaintiff  in  error,  Arthur  L. 
Selig,  became  tba  oirner  of  CO  aharea  of  pre- 
ferred  itoek  in  1002,  and  held  the  aama  un- 
til September  6,  1004,  when  tbej  were 
tranaferred  on  the  boo-i  of  tha  company  to 
Uax  Uayer.  On  SepUmber  20,  10OS,  a  pe- 
tition in  bankruptcy  waa  filed  against  the 
company  in  the  Unitad  Btatei  diitriet  court 
for  the  diatrict  of  Ulnoeaota;  adjudication 
followed  on  October  13,  1B0&,  and  truateea 
in  bankruptcy  were  appointed. 

On  May  28,  1006,  a  creditor  of  the  eom- 
pnoy,  on  behalf  of  Itaelf  and  all  other  cred- 
itors, brought  a  sequestration  suit  in  the 
district  court  of  Ramsey  county,  Minnesota, 
for  the  purpose  of  enforcing  the  liability 
of  the  stockholders  of  the  company.  In 
that  suit,  on  June  2S,  lft06,  Charles  B. 
Hamilton  (the  defendant  in  error  here)  was 
appointed  receiier.  Further  order  waa  made 
on  June  28,  ISOO,  requiring  creditors  to  ax- 
bibit  their  claims,  and  become  partlea  to 
the  auit,  within  sis  montha  from  the  date 
of  the  first  publication  of  the  order.  On 
July  0,  lOOa,  in  the  same  suit,  the  receiver 
filed  a  petition  for  an  assesament  upon  the 
stockholders.  The  court  set  a  date  for  hear- 
ing and  directed  notice  to  be  given  by  pub- 
lication and  mailing.  Thereupon,  on  Sep- 
tember 4,  1006,  the  court  entered  ita  ordet 
aaaeming  the  aum  of  tlOO  against  each 
share  of  the  capital  atock  and  against  those 
liable  aa  stockholders  on  account  of  such 
ahares;  the  latter  were  directed  to  pay  to 
the  receiver  the  amannt  of  the  asseSBment 
within  thirty  days,  and  the  receiver  was 
authorized  in  default  of  payment  to  insti- 
tute an  action  againat  anyone  liable  as  a 
stockholder,  in  any  court  having  jurisdic- 
tion, whether  In  tbe  stats  of  Uinnesota  or 
elsewhere.  On  April  23,  1007,  [SET]  the 
court  entered  a  decree — in  the  seqaestration 
suit — allowing  the  claims  against  the  com- 
pany as  «et  forth  in  an  annexed  schedule, 
which  showed  the  nature  of  each  elalm.  Its 
amount,  and  when  it  aroae.  A  further  de- 
cree allowing  an  additional  claim  was  en- 
tered on  February  13,  1908.  It  appeared 
from  these  decrees,  and  the  schedules  to 
which  they  referred,  that  of  the  claims  thus 
allowed,  upwards  of  |]  1,000  wholly  arose 
prior  to  September,  JfStL  uid,  in  addition, 
•rar  920,000  in  part  aroae  prior  to  that  date. 

ttat 


Pursuant  to  the  order  of  September  i, 
loos,  tha  preaent  action  waa  brou^t  la 
December,  IMB,  to  recover  from  Selig  the 
amount  assessed  on  BO  sharea.  Tbe  eon- 
plaint  set  fortb  the  proceedings  in  tha  ••- 
queatration  suit,  the  statutes  under  which 
they  were  instituted,  and  tbe  order  of  ai- 
sessmcnt.  It  was  alao  alleged  that  Seiift 
on  or  about  September  6,'.Ull^had  trans- 
ferrsd  his  stock,  when  the  company  was  ia 
an  unsound  financial  oondition,  for  the  pur- 
pose of  concealing  hia  ownership,  but  that 
he  remained  the  owner  of  the  entire  bene- 
Hciai  interest  in  the  shares  in  qtieation,  and 
that  the  transfer  was  fraudulent  as  against 
the  creditora;  and  alto  that,  under  the  lav 
of  Minnesota,  a  stockholder  in  a  eorpors- 
tlou  could  not  avoid  his  liability  for  prior 
debts  by  a  bona  fide  sale  of  hii  shares  to 
a  solvent  person  and  a  recorded  transfer. 
In  his  answer,  Selig  admitted  the  traiufer 
of  tbe  shares  at  tbe  tine  mentioned,  alleged 
that  it  waa  duly  made  and  entered  on  the 
corporate  books,  and  denied  the  other  alle- 
gations pertinent  to  his  liability. 

Upon  the  trial  the  record  of  tbe  proeasd- 

gs  in  the  sequestration  suit,  including  tlw 
order  of  assessment  and  the  decrees  allow- 
ing tbe  claims  of  creditoia,  were  received 
in  evidence.  The  entry  In  tUe  stock  book 
showing  the  record  of  the  issuance  of  60 
shares  to  Selig  and  their  transfer,  together 
with  the  original  certificate  as  canceled,  was 
introduced.  Aside  from  what  was  oontcnded 
to  be  the  effect  of  the  proceedings  in  the 
•equestration  suit,  there  [668]  waa  no  cri- 
dence  impeaching  the  transfer.  This  being 
the  state  of  the  proof,  the  plaintiff  rested 
and  the  defendant  moved  to  diamiss  the  com- 
plaint upon  the  grounda  that  the  plaintiff 
liftd  failed  to  prove  facta  suffleient  to  MS- 
ititute  a  cause  of  action,  that  the  suit 
should  have  been  brought  in  equity,  and  not 
at  law,  and  that  the  cause  of  action  had  ac- 
crued more  than  three  years  prior  to  the 
commencement  of  the  action,  and  hence  was 
barred  by  tbe  statute  of  limitations  of  ths 
state  of  New  York.  Each  party  alsa  moved 
for  a  direction  of  a  verdict.  The  district 
judge  directed  a  verdict  in  favor  of  the  re- 
r  for  tha  sum  of  15,000  with  interest, 
in  the  view  that,  in  sustaining  and  an- 
forcing  the  order  of  assessment,  a  questiM 
arose  involving  the  application  of  tlia  Fed- 
eral Constitution,  this  writ  of  orror  has  bsea 
sued   out. 

The  legislation  of  Hinneaotk  with  respect 
to  the  liability  of  stoekholdara,  aa  esa- 
■trued  by  the  state  court,  was  reviewed  aad 
its  coaatltntional  validity  waa  upheld  ii 
Bemheimer  v.  Converse,  SM  V.  B.  5U,  SI 
L.  ed.  116S,  27  Gup.  Ct  Bap.  TSS.  Thi 
conclusions  there  reached  ware  reaffirmed  ia 
aS4  V.  8. 
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CoQvvM  T.  Hamilton,  £M  U.  B.  «3,  S6  L. 
•d.  749,  S2  Sup.  Ct.  Rep.  415.  Brlefl;  r«- 
■Uting  tbem,  it  m»j  be  Mid:  Tbe  Coiuti- 
tution  of  Minnuota  (art.  10,  |  3)  providet: 
"Badi  itoekbolder  Id  M.nj  oorpamtion  (ex- 
cepting thoM  OTgnnlEcd  (or  the  purpoM  of 
euTTing  on  abj  kind  of  mADufutnrlng  or 
neehanioftl  butineM)  abail  be  liable  to  the 
amount  of  etoek  held  or  owned  b;  bira.' 
Tbe  provialoa  i«  self -executing.  The  lia- 
bility of  tbe  Btoekholder,  nteMured  b7  the 
par  value  of  hia  etock,  '^i  not  to  the  eor- 
poration,  but  to  the  eredltoia  eolleetivelj; 
la  not  penal,  but  eontraetual;  la  not  Joint, 
but  aeveral;  and  tbe  mode  and  mean*  of 
Ita  enforcement  are  lubject  to  legialatiTc 
r^ubtion."  (See  Willia  v.  Habon  (Willia 
r.  St.  Paul  Sanitation  Co.)  i8  Minn.  140,  10 
Ut^  SSI,  81  Am.  St.  Rep.  026,  60  N.  n 
1110;  UcKuaick  t.  BeTmour  8.  &  Co.  4 
Minn.  IDS,  fiO  N.  W.  1114;  Minneapoli 
Batebail  Co.  t.  City  Bank,  60  Minn.  441,  38 
I.JLA.  41ft.  00  N.  W.  331;  Hanaon  t.  Davi- 
Bon,  73  Minn.  464,  76  N.  W.  E54;  Straw  A 
E.  Mfg.  Co.  t.  L.  D.  Kilboume  Boot  t  Shoe 
Co.  80  Minn.  125.  B3  N  W.  30;  Undon  k 
N.  W.  American  Mortg.  Co.  v.  St.  Paui  Park 
ImproT.  Co.  84  [BBO]  Minn.  144,  80  N.  W. 
872;  Wit  t.  Barney,  116  Minn.  285,  3K 
Ut.A.(N.8.)  648,  133  N.  W.  601,  Ann.  Caa. 
1913A,  719).  Under  tbe  aUtute  of  18II4 
(ebap.  76),  thii  liability  waa  enforceable 
ezcluilvely  by  means  of  a  tingle  iuit  in 
equity,  in  a  court  of  the  atate,  whicb  waa 
bronfiht  for  the  benefit  of  all  the  creditors 
•gainst  all  the  stockhotdera,  or  ai  many  as 
could  be  aerted  with  proceas  within  the 
aUte.  Hale  t.  Allinson.  1S8  U.  S.  G6,  47 
L.  cd.  380,  23  Sup.  Ct.  Rep.  244;  Finney  v. 
Guy,  18B  U.  8.  336,  47  L.  ed.  639,  23  Snp. 
Ct  Rep.  668.  To  make  the  remedy  more 
effective,  the  act  of  1809  (chap.  272)  was 
pas-^,  and  under  the  proTisions  of  this 
statute  aa  continued  in  aubstance  (Way  t. 
Barney,  110  Uinn.  294,  36  L.R.A.(X.S.)  048, 
133  N.  W.  801,  Ann.  Cat.  1913A,  719),  in  the 
Revised  Laws  of  1906,  ||  3184-3100,  the 
proceedings  here  in  question  were  had. 
Provision  was  made — upon  hearing  at  the 
time  appointed,  and  after  notice  by  publica- 
tion or  otberwiae,  as  directed  by  the  court — 
for  receiving  evidence  aa  to  the  probable 
Indebtedness  of  the  corporation,  the  ex- 
penses of  the  receivership,  the  amount  of 
available  aaaet-  tbe  parties  liable  aa  atock- 
bolderi,  and  the  nature  and  extent  of  auch 
liability;  and,  thereupon,  tbe  court  waa  an- 
thoriied  to  livy  a  ratable  asaeasment  "upon 
all  parties  liable  aa  atoekholdeTS,  or  upon 
or  on  aocount  of  any  stock  or  abarei  of  lueh 
oorporation,  for  such  amount,"  proportion, 
or  percentage  ol  tbe  liability  aa  th  court 
in  ita  discretion  might  "deem  proper,  taking 
into  account  tba  probable  iolven^  or  insol- 
sa  L.  ed. 


vency  of  atockholdera  and  the  probable  ex- 
psDsei  of  eollecting  the  assessment"  Tlia 
order  and  tbe  assessment  thereby  levied 
waa  made  'Conclusive  upon  and  against  aU 
parties  liable  upon  or  on  account  of  abj 
stock  or  shares  of  said  corporation,  whether 
appearing  or  represented  at  said  hearing 
or  having  notice  thereof  or  not,  aa  t«  aU 
matters  relating  to  the  amount  of  and  tb« 
propriety  of  and  naeesaity  for  the  aald 
asaeasment.'  [206  U.  S.  626.]  Aftw  tin 
expiration  of  tbe  time  llied  for  payment  of 
the  amount  assessed,  tbe  receiver  waa  an- 
tfaoriied  to  bring  actions  against  every  perso* 
(ailing  to  pay,  wherever  be  might  be  found, 
whether  In  Mlnneaota  or  elsewhere.  Bee 
chap.  272,  Lawi  of  1609,  ||  8-6;  [660] 
Rev.  Laws  lOOB,  i|  S184-SI87.  Tbe  oon- 
■titutional  validity  of  these  provlaiona 
was  sustained  upon  the  ground  that  tha 
ststute  la  a  reasonable  r^ulation  for  en- 
forcing the  liability  cia'jmed  by  those  who 
become  itockbolders  in  oorpoiations  organ- 
ized under  the  laws  of  Minnesota;  that 
while  the  o  der  levying  the  asscaament  ia 
made  conclusive  aa  to  all  matters  relBtiiy 
to  the  amount  and  propriety  tbereof,  and 
the  neceaslty  therefor,  one  against  whom  ft 
is  sought  to  be  enforced  is  not  precluded 
from  abowing  that  ha  is  not  a  etockhoider, 
or  is  not  tbe  holder  of  aa  many  shares  as 
is  alleged,  or  haa  a  claim  against  tbe  oor- 
poration whicb  in  law  or  in  equity  be  la 
entitled  to  set  off  against  tbe  assessment  or 
has  any  other  defense  personal  to  himselfi 
and  that  while  tbe  order  is  coaclnsiv* 
against  the  stockholder  as  to  tli«  mstters 
stated,  although  he  may  not  have  been  a 
party  to  tbe  auit  in  wbicb  it  was  made,  or 
notified  tbat  an  assessment  was  contem- 
plated, this  la  not  a  Unable  objection,  aa 
the  order  Is  not  in  the  nature  of  a  personal 
Judgment  against  bim,  and  be  must  be 
deemed,  by  virtue  of  his  relation  to  the 
corporation  and  the  obligation  assumed  with 
respect  to  its  debts,  to  be  represented  by 
it  in  tbe  proceeding.  Straw  ft  B.  Mfg.  Gb^ 
V.  L.  D.  Kilbourns  Boot  ft  Shoe  Co.  &> 
Minn.  133,  130,  83  N.  W.  36;  Bemheimar  v. 
Converse,  supra,  pp.  528,  632;  Converse  r. 
Hamilton,  supra,  p.  256. 

Further,  it  must  be  assumed  tbat  a  stock- 
holder cannot,  even  by  a  bona  tide  tramfer 
of  his  stock,  escape  Uability  for  the  debt* 
of  the  corporation  theretofore  Inenrred. 
Tbe  Minnesota  statute  provides  that  a 
transfer  of  shares  "shall  not  in  any  way 
exempt  the  peraon  making  sneb  transfer 
from  any  llabilittea  of  said  eorporattoa 
wbiib  were  created  prior  to  such  trianafer." 
Gen.  SUt,  18B4,  %  2690;  Rev.  Lavra  1006, 
i  2864.  And  In  Gunnison  v.  United  Statea 
Invest.  Co.  70  Minn.  292,  73  N.  W.  140,  tha 
court  said  tbat  "by  virtua  of  tba  itatnte  ft 
1«M 
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Ktockholder  cannot  Telieve  himself  from  the 
liKbilit;  for  the  prior  [S6I]  debts  of  the 
corporation  by  a  bona  fide  sale  and  transfer 
«f  his  stock  on  the  books  of  the  corporation, 
whaterer  tbe  rule  may  be  in  tha  absence 
■of  the  sUtnte. 

In  the  light  of  the  principle*  established 
by  these   deciHlons,   It  mutt  be  concluded: 

(1)  The  bankruptcy  proceedings  againat 
the  corporation  did  not  stand  in  tbe  way  of 
ft  resort  to  the  statutory  method  of  enfor- 
cing the  stockholder's  liability.  It  was  not 
corporate  niseis  (Minneapolis  Baseball  Co. 
V.  City  Bank,  Bfl  Minn.  44S,  3S  L.R.A.  41fi, 
69  N.  W.  331;  Way  v.  Darncy,  supra) ;  and 
Congress  had  not  undertaken  to  provide 
that  the  dlBt.harge  in  bankruptcy  of  a  cor- 
poration should  relcnse  the  stockholders. 
No  question  as  to  this  Is  rsised  by  the 
plaintiff  in  error. 

(2)  The  defendant,  SeKg,  in  this  action 
brought  by  the  receiver  against  him  in  the 
district  court  in  New  York  to  recover  the 
amount  assessed,  was  not  concluded  with 
respect  to  bis  personal  liability.  He  was 
free  to  deny  that  he  was,  or  had  been,  a 
stockholder  in  the  company;  to  dispute  the 
allegation  as  to  the  length  of  time  that  he 
remained  a  stockholder;  in  short,  to  liti- 
gate any  matter  wliich  bore  upon  the  ex- 
tent or  durntion  of  his  stockholding,  or  any 
other  personal  defense.  Straw  &  E.  Mf^.  Co, 
V.  L.  D.  Kilbo'Jme  Boot  A  Shoe  Co.  supra. 
Tbe  order  of  the  Minnesota  court  in  tbe 
proceedings  for  the  porpoae  of  the  assess- 
ment, in  which  he  was  represented  by  the 
corporation,  and  of  which  he  was  notified 
only  by  publication  and  mailing  of  notice, 
did  not  conelude  him  with  respect  to  the 
issue,  BO  far  as  it  concerned  the  transfer 
of  his  stock,  or  the  good  faith  with  which 
the  transfer  was  made.  Inasmuch  as  tbe 
transfer  was  proved  to  have  been  made  in 
Beptember  1904,  and  no  evidence  was  in- 
troduced to  discredit  the  transaction,  it 
must  be  assumed,  for  the  present  purpose, 
that  the  defendant's  stock  ownership  then 
ceased,  and  that  ho  was  not  liable  for  tbe 
payment  of  debts  subsequently  contracted 
by  tbe  corporation. 

[662]  (3)  But  despite  the  transfer,  Sellg 
remained  liable  for  the  corporate  debts  pre- 
viously Incurred.  Moreover,  it  cannot  be 
doubted  that  the  authority  of  tbe  Minne- 
sota court  under  the  stntute  was  not  con- 
fined to  proceedings  to  assess  exiating 
stockholders.  The  net  of  1899,  by  its  ex- 
press terms,  applied  in  eases  of  liability 
arising  upon  shares  "at  any  time  held  or 
owned  by  such  stockholders,"  and  provided 
for  the  making  of  an  assessment  against 
"all  parties  liable  as  stockholders."  Laws 
1899,  cbap.  272,  gg  1,  3;  Rev.  Laws  1905, 
^A  --SISS.     This    obviously    included    former 


stockholders  in  relation  to  debts  uitedatiBg 
their  transf en ;  and  the  conatitntional  vi- 
lidity  of  the  act  in  this  aspect  la  aa  dear 
as  Is  Its  validity  with  reapeet  to  the  au- 
thorisation of  an  asaessment  agalBat  exist- 
ing stockholders-  Bo  far  aa  the  Jurisdietios 
of  the  court  to  levy  the  asaeaament  is  ce>- 
cemed,  no  distinction  can  be  maiDtainsd. 
Tbe  basis  of  Jurisdiction  Is  the  same  is 
each  case;  it  is  found  la  the  eoDtractvtl 
obligation  sssumed  in  beeoming  a  member 
of  a  Minnesota  corporatton,  and  in  the  cce- 
seqnent  submission  to  the  reaaonable  regu- 
lations of  the  state  for  the  purpose  of  nuk- 
ing the  liability  efTeetuaL  Bemheinser  v. 
Converse,  supra. 

It  folktwa  that  if  the  court,  thus  having 
jurisdiction,  and  acting  upon  the  evidenca 
before  it  in  the  statutory  proceeding,  as- 
sessed former  stockholders  for  the  purpoM 
of  providing  for  debts  incurred  while  they 
held  their  stock,  its  determination  with  r»- 
speet  to  the  amount  of  the  BBsessmeot  and 
tbe  nei:essity  therefor  must  he  deemed  con- 
clusive. These  questions  cannot  he  re- 
opened in  another  court  when  the  receiver 
sues  to  collect  tbe  amount  of  the  assess- 
ment. The  stockholder  in  such  a  suit  ii 
free  to  urge  bis  personal  defenses,  bnt  this 
does  not  mean  that  he  may  reaiat  the  re- 
ceiver's demand  upon  the  ground  that  the 
assessment  was  not  needed.  The  marshal- 
ing of  the  amounts  recovered  from  stoHc- 
holders  is  also  the  appropriate  subject  for 
the  consideration  of  the  court  which,  1683] 
under  tbe  statute,  collects  and  distributes 
the  fund.  It  is  quite  obvious  that  anolher 
court,  in  an  action  by  tha  receiver  against 
the  stockholder,  conld  not  undertake  to  fix 
the  amount  required  to  pay  tbe  debts  for 
which  the  stockholder  is  liable  unless  it 
virtually  assumed  the  duty  impoaed  by  tbs 
statute  of  determining  what  a  ratable  as- 
sessment should  be^  and  tbua  denied  do* 
credit  to  the  determination  already  mad* 
in  a  court  of  competent  jurisdiction. 

It  Is  insisted,  however,  that  no  aaseaement 
was  made  against  the  defendant  as  a  past 
stockholder;  that  the  order  of  assessment 
ns  made  by  the  Minnesota  coart  was  appli- 
cable to' present  stockholders  only.  It  It 
true  that  In  the  receiver's  petition  for  the 
levy  of  an  assessment,  the  persons  alh^ 
to  be  liable  were  set  forth  aa  existing  stock- 
holders.  Of  these,  it  was  averred  that  som* 
(including  the  plaintiff  In  error)  had  trans- 
ferred their  stock  for  the  purpoae  of  avoid- 
ing liability,  and  that  others  bad  placed 
their  shares  in  the  uamea  of  agenta;  b«t  u 
to  all,  it  was  asserted  that  they  wcn^  sad 
continued  to  be,  the  owners  of  the  eBtiit 
beneflcial  interest.  Bnt  the  petition  prayed 
that  the  probable  amonnt  of  tha  Indebted- 
nesa  and  of  the  eoati  aad  Mtpansea  of  the 
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procMdiaga,  ud  tha  probable  unount  vbicb 
could  be  eo]l«et«d  "from  Mtid  »t«ck bolder*, 
and  ftll  peraon*  or  partlea  liable  u  nob, 
OB  wid  rtodc,"  aboald  be  Mc«rUliie4i  uid 
tkat  the  court  should  lery  &  rmtable  aweu- 
BMit  vpoD  skcb  ahare  and  agaiiut  Mtch  of 
th*  atockholdera  "liable  od  taid  atock," 
TKldng  the  petition,  in  the  ligbt  of  tbe  itat- 
nte,  wa  think  that,  deepita  the  ali^atioiu 
witb  reapect  to  the  fraudulent  .character 
of  tha  tTMilfen  '  mentioned  and  the  eon- 
tinned  ownerabip  bj  the  truiiterTen  of  tbe 
•harea  deacribed,  the  exercise  of  the  Juria- 
dktion  of  tbe  eourt  waa  invoked  for  the 
making  of  such  an  aseeeament  as  the  court 
in  Ita  diaeretion  might  conaider  neceuary  in 
order  to  enforce  tbe  atockholdera'  liability, 
aa  it  aetu»ll7  existed,  with  reipeet  to  the 
corporate   debta   remaining  unpaid. 

[664]  What  the  court  did  determine  must 
b«  ascertained  from  tbe  order  of  asaeaament. 
This  order,  after  reciting  that  the  matter 
oame  on  to  be  beard  at  the  time  appointed, 
pursuant  to  tbe  petition,  and  that  the  court 
had  "received  and  duljr  considered  all  the 
evidence  presented,"  provided  for  an  aa- 
seesment  of  an  amount  equal  to  the  par 
value  "on  each  and  every  share  of  the  cap- 
ital Stock,"  and  "againat  the  persons  or 
partiea  liabls  aa  stockholders  .  .  .  for, 
upon,  or  on  account  of  such  shares  of 
atock."  It  further  provided  that  "each  anil 
•very  person  or  party  liable  aa  aucb  stock- 
holder" should  pay  tb  the  receiver  tbe 
amount  aasessed,  and  the  receiver  was  au- 
thorized to  collect  "the  several  amounts 
dne  from  the  several  persons  or  partiea  li- 
able aa  atockholdera,"  and  to  bring  suit  in 
eaae  of  the  failure  of  "any  parson  .  .  . 
liable  aa  a  stockholder"  to  pay  as  required. 
These  proviaiona  are  certainly  broad  enough 
to  include  all  stockholders  wbo  were  actual- 
ly liable,  and  we  should  not  be  justified  in 
beating  tbe  order  aa  expressing  leaa  than 
Ita  terms  stated. 

In  Tiffany  *.  Giesen,  06  Minn.  48S,  106  N. 
W.  001,  the  plalr.tift,  aa  receiver,  by  virtue 
o(  an  order  of  assessment  under  the  statute, 
sought  to  recover  against  a  atockbolder  in 
an  tnaolvert  corporation  who  bad  trana- 
ferred  bis  shares.  It  appearing  that  the  de- 
fendant was  the  owner  of  tbe  stock  during 
the  exiatence  of  the  Indebtedneaa  of  tbe 
company,  it  was  held  that  tbe  plaintiff  bad 
made  out  a  eauae  of  action.  "Hie  objection 
that,  aa  the  transferee  was  the  parson  pri- 
marily liable,  the  action  could  not  be  main- 
tained against  tbe  traneterrer,  was  over- 
ruled. 

It  Is  urged  that  the  plaintiff  in  error  waa 
bound  to  contribute  only  ratably  with  all 
other  Btoekbolders  who  wera  liable  with  re- 
ject to  the  debts  which  arose  prior  to  Sep- 
tember 6,  1904,  the  date  of  tba  transfer, 
»6  U  ed. 


and  that  no  assmment  bad  been  made  based 
□pan  those  debta.  But  tk(a  objeetloa,  aa  w« 
view  it)  data  not  go  to  tlie  ^steoca  (665} 
of  the  jurisdiction  to  make  the  order  of  aa> 
seasment,  or  to  the  seope  of  tbe  order  aa  It 
was  actually  made^  but  rather  to  tbe  qoea- 
tion  whether  the  court  eoaunitted  error  Ib' 
tbe  exercise  of  the  antbori^  which  it  un- 
questionably poasesaed.  If  it  did,  the  rem- 
edy lay  in  an  application  to  tbe  Mlnneaot* 
court  for  the  correction  deemed  to  ba  nee 
esaary,  and  not  in  a  collateral  attack.  Tbe- 
order  in  queation  doea  not  provide  for  th«i 
distribution  of  the  amount  to  be  paid  by  th* 
plaintiff  in  error,  but  that  all  moneya  col- 
lected from  the  atockholdera  by  the  reoeivar 
should  be  held  until  tbe  further  order  of 
tbe  court.  It  is  not  to  ba  assumed  that 
these  moneys  will  be  applied  to  any  indebt- 
edness as  to  which  tbe  stockholders  contrib- 
uting respectively  are  not  liable.  We  ean- 
not  doubt  that  the  plaintiff  in  error.  If  ho 
so  desires,  will  have  suitable  opportunl^  to 
be  heaid  as  to  the  application  of  the  amount 
which  he  may  pay  U  tbe  receiver,  that  it 
will  be  uaed  only  in  the  diacbarge  of  hia 
obligation,  and  that  any  surplus  to  which 
he  may  be  entitled  will  be  duly  returned. 
Uws  1800,  chap.  ETZ,  |  11.  Bee  Re*.  Laws 
lOOe,  I  31S0.  The  sUtttte  further  provides 
that  any  stockholder  wbo  has  paid  hia 
assesament  ahall  be  entitled  to  force  eon- 
trlbution  from  any  stockholder  who  baa 
not  paid,  and  for  that  purpoae  shall  be  sub- 
rogated to  tbe  righta  of  the  ereditort  or 
the  receiver  of  the  corporation  against  every 
such  delinquent  stockholder  in  such  man- 
ner and  to  such  extent  aa  may  be  Just  and 
equitable.     Ibid. 

We  cannot  regard  it  aa  easential  to  the 
exercise  of  the  jurisdiction  of  tbe  Uinne- 
aota  court  that  It  should  be  required,  in 
order  not  to  forego  recovery  from  stock- 
holders who  had  transferred  their  atock,  to 
make  a  aeparate  and  distinct  assessment 
againat  all  the  then  stockholders  at  the 
date  of  every  transfer  appearing  upon  tha 
booke.  The  plan  of  the  statute  waa  intend- 
ed to  afford  a  practicable  remedy,  and  tbe 
order  to  be  made  thereunder  was,  in  the  na- 
ture of  tblnga,  a  provisional  one,  represent- 
ing the  best  [666]  judgment  of  tbe  eourt 
upon  the  evidence  before  it  aa  to  the  amount 
of  the  aasessment  required.  That  assess- 
ment waa  leviable  upon  every  share  and 
against  all  persons  liable  as  atockholdere. 
If  the  plaintiff  in  error  was  among  thia 
number,  be  was  not  entitled  to  reaiat  tho 
recovery  by  reason  of  the  nature  or  amonnk 
of  the  assessmeut,  whtdi  waa  levied  in  con- 
formity with  the  atatuta,  but  he  was  prop- 
erly remitted  to  the  Minnesota  court  tor  the 
adjustment  of  anch  equities  aa  he  might 
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It  Ii  uid,  howcTtf,  that  .OB  tbe  trial  of  |>ETITION    for    ndiaaring    of    a    daoci 

tha  preMnt  action,  there  wu  bo  ertdeBea  I     which  roTcned  a  decreo  of  tha  Snprane 

that   there   were   debt*   remaining   unpaid.  Court  of  the  State  of  Arkanau,  ■ffirrning 

which    antedated    lii^    Iranafer    of    atook.  a  dcc^  of  the  Chaneerr  Court  of  Foinaatt 

But  the  decreea,  entered  In  tha  parent  auit  Coun^,  in  that  atate,  In  favor  of  plaintiff 

in  Minqeaota,  which  determined  tlia  araount  in  a  auit  bj  a  leree  diatrlet  to  recover  lot 

«f  the  ontatanding  claima  and  when  thej  timber  alleged  to  have  been  wrongfollj  eat 

aroae,  were  ii>troduced  la  eridence.     These  from  unHurrcycd  land.     Leave  to  file  peti- 

decreea   ahowed  that  there   were   debts,   in  tion  denied. 

«xcefls  of  the  aniount  demanded  of  the  plain-  See  ante,  Mi, 

^  ^.^"'VJ!h^'^,'^  ^*^^  '^'"  "««•   S.muel   Ad«n^   H.    ¥.   Rolea«, 

were    transferred     In   tha   prcceedmg.    ap-  j    ^  Hawthorne,  and  N.  F.  Lamb  filed  a 

|>ropr^ate  to  the  liquidation,  which  related  to  j^^j^  ^^                ^,  ^    ^^^^^ ._ 

■the  allowance  of  tbMC  dauns,  the  pU.ntiff  ^he  opiiiou   completdy   ignorea,  bi>t  i> 

u  error,  by  Tirtue  of  h«  eonoect.on   w^th  ^Tect  ov^uleMheprevioiedecUiona  ofthi. 

the  corporation  and  the  obbgation  he  had  ^^  ^^  ^,  ^^  ^^            ^^^^a  of  Loui.i- 

•aaumed.  was  aulEciently  repre«nted  by  the  j^^i           Michigan,  and   Arlcansaso. 

preienoe    of    the    «»rpo/«tiOn    itself    (Bern-  ^^^       j^^  ^^^^   ^             ^  ^,  ^  g^„n^^ 

heimer  t.  Convera^  208  U.  8.  B32,  61  I-  «1.  .utdf^igio^  i^l^deJ  all  tha  land  within  tha 

1178,  27  Sup.  Ct,  Bep.  JBt);  and  we  see  no  ^eecription 

iw>a  to  queeUon  the  admisalbility  of  the  ^^^  t.' Calumet   Canal  k  Improv.  Co. 

andenoa.    There  was  no  attempt  to  contro-  j„  ^   g   ^2,  *7  I.  ed.  1134.  23  Sup.  Ct 

'^'*'           ,  ,                              ,  .       ,      ^^  Eep.  Mli  McDade  ».  Bosaicr  Levee  Board, 

The   remaining   question   relataa   to   the  jQg  l*.  626,  33  So.  828;  Kean  v.  Robr,  1*S 

aUtute  of  limiUtioni.     It  ia  eonUnded  that  j^^    ^21,  42  N.  E.  1011;  Tolleaton  Club  v. 

the  action  la  barred  by  |  31M  of  the  New  g^^^^  ^^^  j^^   ^„^  3g  ,j   g   ^J^   ^q  jj_  ^ 

York    Code    of    Civil    Procedure.     In    Bern-  ^jq.   g^^^^  ^    jj,^^  ^gj  j^^    jj    g  ^^^ 

hMmer  ».  ConvBrte,  aupra  (p.  036),  the  court  3bj_  gg  N.  E.  088;  People  t.  Wame^  116 

expressed  tie  opinion  that  this  aeetion  did  ^j^    ggg^  j^  jj_  ^    jqj.   ci,apn,an  k  D. 

w)t  apply  where  the  corporation  was  not  Lumber  Co.  v.  St.  Franeia  Levee  Diet  100 

«  "moneyed  corporation  or  baoliing  asaoci-  ^,1^^  (,^_  jgg  g   ■„   g^S. 

a.UM-   and    that   the   period   of    llmiUtion  Moreover   the    opinion    la    utterly    iBeoo- 

under  the  New  York  Code  wM  an  year*  ^x^j,i  ,ith  the  following  deciaiona  of  this 

(I  382).     (8m  Piatt  v.  Wilmot,  193  U.  S.  ^,t_  ^^^^^  H  ,i„  i^^^, 

802,  48  L.  ed.  809.  24  Sup.  CL  Rep.  642,  Hardin  v.  Jordan,  140  U.  S.  871,  36  L. 

where,  In  the  opinion  of  the  court,  delivered  ^  ^28,  11  Sup.  Ct.  Hep.  808,  B38;  Mitchell 

by  [687]  Mr.  Justice  Peckham,  the  history  ,    Smale.   140   U.  8.   408,  SS   L.  ed.  441; 

etf  I  394  U  reviewed.)     We  adhere  to  tbta  ^  g„^_  pt.  Rep.  81B,  840;  St  Paul  A  P. 

view,  and  the  action  must  be  regarded  as  r.  Co.  y.  Schurm^,  7  WaU.  »72,  19  L.  ed. 

brought  in  time.  74. 

The  judgment  ia  afSmiad. 

Judgment  alSrmed.  Mr.  Jnatiee  Tan  Derantev  deliTcnd  Oa 
opinion  of  the  court: 

Leave  to  file  a  petition  for  rdiearlng  la 

sought  in  this  case.    The  petition  has  bea 

CHAPMAN   t   DEWET   LUMBER    COM-  """'"t'',  V"*  "f    al''  ,1'   "^  J^^H^x^ 

PANY,   Chapmsn   A   Dewey  Land   Com-  m"'*  t''"*  ■■•'•  *«  ""«  "  "»«•*  **  <'«■'«'■ 

pany,  Plffs.  in  Err.,  Doubtless    a    formal    denial    would    snlBee, 

i,  but  we  prefer  to  notice  two  atatcmenta  in 

BOARD    OF    DIRECTORS    ST.    FRANCIS  the  petition. 

LEVEE   DISTRjICT.  As  our  opinion  (232  U.  S.  188,  ante,  684, 

84  Sup.  Ct.  Rep.  £97)  shows,  the  eontrol- 

(Bee  8.  C.  Reporter's  ed.  SS7-8S0.)  ling  question  was  whether  a  patent  iasued 

to  the  state  of  Arlcansu  In  IBSS  under  the 

Error  to  atate  conrt^rehearlng.  aw*mp-land  act  embraoed  all  the  lands  with- 

Leave  to  file  a  petition  for  rehearing  will  In  the  exterior  boundaries  of  a  designated 

be  denied   where   each   petition   ia  wholly  [668]   townahip,   or  only  the  lands  lying 

SS"^«Si'--.  M-l  ...  i™.  X.  wiftout  «rt.i.  .«.d»  U™  fl,™,  .p» 

.!■  IHgest  Snp.  (X  1MB.]  the   official   plat   which,   by    reference,    was 

made  part  of  the  description  in  the  patat 

[No.  82.]  The  plat  ahowed  that  large  areaa   in  the 

townahip,    amounting    to    8,000    acre*    or 

Dedded  JniM  22,  1214.  more,  were  meandered  aa  bodias  of  water 

»*4  V.  I. 
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IBIS.                                     BDBKX  T.  80CTBEBN  P.  B.  CO.  068,  SOB 

cftlled  "nuik  lands,"  and  that  th^  remainltig  Rep.  No,  1034,  Htb  Cong.  Irt  Scm.  pp.  5 

ansa    wtre    lurvej'cd    into    acctiona    and  and  S2.    ThU  wUl  auffice  upon  thU  point. 

pftita  of  aectlona,  tbi  aggregate  of  whkb,  Laare  to  file  petition  denied. 

Accotding  to  an  inecription  upon  the  plat, 

waa   14,389.87  acres.     Deducting  from   the  __ 

latter  fil4.30  acres  in  fractional  seetion  10, 

Khicli  bad  passed  to  the  state  under  the  EDMUND  BUBEE 

•cbool-Iand  grsnt,  left  13,a]fi.e7  acres,  and  r. 

this  was  the  screage  given  In  the  patent,  SOUTHERN  PACIFIC  RAILROAD  OOU- 

from  which  section   10  was  excepted.     The  PANY  and  the'  Ksm  Trading  A  Oil  Com. 

■node  of  claiming  lands  under  the  swamp-  pany.      (No.  E70.> 

laud  act  was  bj  presenting  selection  lists  

to  the   surveyor  general,   and,   as  bearing  J-  I-  LAMPKECHT  and  F.  M.  Aiken,  Itus- 

upon  what  was  intended  to  be  canTeyed  bj  t*t*, 

Tcjed   areas  aa  inscribed  upon   the  plat, 

ud  that  thla,  less  th«  8HJ0  acres  in  (rac-  (gee  a  a  Reporter's  ed.  809-711.) 

tionsl  section  10,  was  the  are*  given  in  the 

patent.  Pnbllo  lands  ^  railroad  Uknd  grant  — 

One  of  the  statements  in  the  petition  for  git. 
rehearing  U  that  our  opinion  "proceeds  on  }•  The  railwsy  land  grant  made  by  tha 
the  hy^thesU.  «n«,ppoked  by  S«  record,"  '5*  "^f"  J  ",1860  (14  SUt  't  L.  M2, 
*!.-*  IL J, Jr  1.1,..,...  i«  hi.  ,L  «'"'P-  "8),  to  the  Southern  PsciHo  Rail- 
that  the  governor  rf  Arkansas,  in  his  re-  ,o.f  company,  should  not  be  treated  as  a 
qneat  for  the  patenting  of  the  town»hip  id  j^nte  gift. 

question,  ststed  Its  acreage.     In  assuming  {For  ether  cases,  see  Public  Lsndp,  Tft-80,  In 

thst  it  is  our  duty  to  deal  with  the  case  W«e"  Bnp.  Ci.  W08.1 

as  it  is  disclosed  by  the  record,  counsel  are  PnW'o  '«ndB  —  railway  land  grant  — 

clearly  right.     A  lUce  obligation  rests  upon  ^';;%^J"'"*'  ~  ""*'   "    '*'"*    "^ 

«mnsel.     Ilie   record    (p.  207)    contains  a  TMineral  lands  known  to  he  such  at,  or 

■certjdcate   from   the   General   Land   OIBce,  pjj^  to,  the  issue  of  a  patent  therefor  to 

introduced    In    evidence    without    objection,  &  railwsy  company  under  the  authority  of 

saying:    "The    original    selection    list    of  the  railway  Isnd  grant  act  of  July  87,  180S, 

swamp  lands   in  T.   12  N.,  B.  7   E.,    [the  were  not  Included   In  the  grant,  being  ot- 

township  in  question]  gives  the  area  of  the  pressly  eieluded  from  the  operation  of  the 

township     as     14,329.87     acres,     and     that  «*  ^7  t^e  provisions  of  (3,  and  the  duty 

,'         ,._  _,_„  ,_  jv  .  .»-.»)  ii.i'  c«  determining  the  character  of  the  lands 

amount  W  also  givenln  the  approved  list.  ^„   ^^    prlSsrily   on    the    Und    Depart- 

Section  10,  which  passed  to  the  state  under  „^nt_  ,hic!k  was  cLtgti  with  the  Issue  of 

-the    school    grant,    contains    B14.3D  ,acres,  patents. 

and  as  such  Isnds  ware  not  granted  under  [For  otber  cases,  see  Pnhlle  Lsnds,  S28-2SS, 

the  swamp-land  laws  the  area  of  section  10  '»  ^Hert  Sop.  Ct.  1908.1 

was  deducted  from  the  [669]  toUl  of  the  «'"'>;"<=  "«"?•  "  ""*^'  '•"^  ^""*  " 

*.— _.vi_     !...(....    i«aififtT    ..«.     »h(.i.  mlnernl  lands  —  validity  of  patent. 

township,    leaving    "  835.07    acres,    which  g    ^^  i„u,nce  by  the  Land  Department 

amount  was  accounted  lor  In  the  patent  „,  ^  p^t^t  to  a  railway  company  under  the 

The  certlflcate  stood  uncontradicted  in  the  railway   land  grant  act   of  July  S7,    18D0 

record   and   was  accepted   by   the  supreme  which    in   J   3   expressly   excludes   mineral 

«anrt  of  the  state  as  determinative  of  th»  lands  from  the  operation  of  the  set,  with- 

fscta  recited  in  it  {100  Ark.  97,  138  8.  W.  ou*  •"?  investigation,  hearing,  or  dctermi- 

«B).     Nothing  more   need   U  said   upon  nation  a»  to  the  quali^  of  the  land  whether 

*i.t.  nni>it  agricultural    or    mineral,    although    irregu- 

!  ^ir        *  *          .    J       *i.      _^>*-         <  '»'^.  <J°e»  ""*  »"«>''J  ^^0  P***"*.  but  the  title 

Another    sUtement    In    the    petition    li  „  thereunder  subject  to  the  right  of 

-that  we  erred    in   treating   ths  meandered  the  govenucent  to  attack  the  patent  by  a 

areas  embodying  the  lands  in  controversy  direct   suit  for   Its  annulment   if   the   Isnd 

as  unsurveyed   lands.     The  record    (p.   1)  was  known  to  be  mineral  when  the  patent 

■hows    that    the    complaint    Hied    la    the  issued. 

«ourt  of  first  instance,  and  which  counsel  "1"/ 5|^'t 'S^.TlMs']"'  ^'"'  "'^"' 

-seek  to  mslntatn,  alleged  that  these  lands   

■"ware  left  unsurveyed  by  the  United  States  Nora.— As   to  land  grants  to  railroads. 

described  by  the  repreflenUtive  of  the  state  ^^       ^ 

mi  "not  yet   surveyed,"   when   the   state's  q^,  „ture  of  property  in  mineral  oil  or 

«laimB  under  the  swamp-land  grant  were  gag — (m  u^  to  Williamson  t.  Jones,  8C 

being  adjusted  and  tsttled  In  189S.  H.  B.  LrjL  tSS. 

••^•«'  D,9,„z^b,Googlf"* 
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patent  — 


Bineral  landi  afaonld  knj  ludi  be  found 
tba  tract*  Rforeiaid,"  inserted  in  a  pttrat 
iMued  b;  tlie  Land  Drpartnient  under  the 
nllwa7  land  grant  act  of  Jnlj  27,  1806, 
which  tn  I  3  exprmsly  excluded  minrral 
landi  from  ita  ooeration,  fa  void  as  beyond 
tiia  antfaority  of  the  olBeera  of  the  Land 
Department,  notwithstanding  the  proTJeion 
of  the  joint  reiolutlon  of  June  28,  1870 
(10  SUt.  at  L.  382,  No.  87),  adopted  chiefly 
to  aanction  a  route  which  the  Secretary  of 
the  Interior  had  diaapproved,  that  it  ahalt 
be  the  duty  of  that  official  to  cause  patenta 
to  be  issued  for  landa  coterminoua  to  e*cfa 
eonstmcted  section  along  that  route,  "ex- 
preaaly  saving  and  reserving  all  the  rights 
of  actual  settlers,  together  with  the  other 
wnditions  and  restrictions  provided  for" 
I  3  of  the  grsnting  act,  which  proriaii 
properly  conatrueil,  is  a  direction  not  to 
patent  to  tlie  railway  company  lands  oc- 
enpicd  by  actual  settlers,  or  otherwise  ex- 
cluded or  excepted  from  the  grant. 
IFor  other  cniiea.  see  Piihlle  Lands,  BT2-880. 

Id   DIemI  Sup.  «.  1608] 
Public   landa  —  railway   land  grant  — 

patent  —  colialerni  attack. 

5.  A  patent  issued  by  the  Land  Depart- 
ment under  tlie  railway  land  grant  act  of 
July  27,  1800,  which,  in  S3,  expreuly  ex- 
cludes mineral  lands  from  the  operation  of 
the  set,  is,  upon  collateral  attack,  a  con- 
elusive  and  omcial  declaration  that  the  land 
li  agricultural,  and  that  there  has  been  a 
compliance  with  all  the  requirements  pre-' 
liminary  to  tlie  issuance  of  the  patent. 
fFor  other  nwl,  lee  Piihllc  Lands,  S3l>-9aS. 

In  Dliceit  8up.  Ct.  1808.1 

Pablio  lands  —  railway  land  grant  — 
'     mineral  lands  —  petraleunt. 

6.  Petroleum  or  mineral  oil,  whaterer 
may  be  the  strict  sclentiSe  view,  )b  "min- 
eral" nithin  the  meaning  of  that  term  as 
nsed  in  the  railway  land  grant  act  of  July 
27,  1880,  which,  in  %  3,  expressly  excluded 
from  the  operation  of  the  act  all  mineral 
lands  other  than  iron  and  coal  lands. 

[Por  olber  csxes.  see  rnblle  Lands,  33S-2S3, 

Id  DIsest  Sup.  Ct.  1608.] 
f'nbllo  lands  —  rmllway  land  grant  — 

patent  —  collateral  attack. 

7.  Persons  not  in  privity  with  the  go»- 
wnment  in  any  respect  when  a  patent  was 
Iwned  under  the  railway  land  grant  act  uf 
Jul;  27,  1880,  cannot  attack  lueh  patent 
on  the  ground  of  fraud,  error,  or  irregular- 
ity In  the  issuance  of  the  patent. 

(For  other  casea,  sea  Public  Lands,  83l>-8Sa, 
'    In   Digest   Bnp.  Ct.   1S08.] 
Bauippel  —  attacking  mineral  exception 
In  patent. 

8.  A  railway  company  and  ita  leasee  are 
not  estopped  to  deny  the  validity  of  a  min- 
eral  luid   exception   olanae   inserted   in   a 

Stent  issued  to  the  railway  company  un- 
r  the  land  grant  act  of  Julr  27,  1880,  as 
against  strangers  whose  only  claim  waa 
Initiated  after  the  issuance  of  the  patent, 
liecftnse  inch  clause  was  inserted  with  the 
railway  company's  ctmaen^  and  nnder  an 


anderstan^ing  and  an  agresnent  between 
it  and  the  offlciala  of  the  Land  Departmot 
that  such  clause  shonld  be  effeetiTe  to  keep 
in  the  United  SUtea  title  to  aach  of  the 
lands  described  in  the  pattfit  aa  were  in 
fact  mineraL 


[Noa.  279,  280.] 


O-s 


A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  presenting  questions  as  (e 
the  title  of  the  Southern  PaciOe  Railroad 
Company  to  mineral  lands  patented  nnder 
the  authori^  of  a  railway  land  grant.  Aa- 
swered  by  sustaining  the  title  of  the  railway 
company. 

The  facts  are  statedin  the  opinion. 

Meeara.  Frederic  R.  Kellogg  and  Rob- 
erta Walker  argued  the  cause,  and,  with 
Mr.  Edmund  Burke,  in  propria  persoas, 
filed  a  brief  for  appellant  in  No.  27fl: 

The  act  of  issuing  a  patent  is  a  minii' 
terial  act. 

Moran  t.  Horsky,  178  U.  S.  812,  U  L.  ed. 
1040,  20  Sup.  Ct.  Rep.  856;  Stoddard  i. 
Chambers,  2  How.  317,  11  L.  ed.  282. 

The  patent  should  issue  as  the  result  ol 
a  judgment  of  the  Land  Department. 

Steel  *.  St.  Louis  Smelting  A  Ref .  Co.  100 
U.  S.  447,  27  L.  ed.  220,  1  Sup.  Ct  Rep, 
389. 

A  patent  has  been  called  the  record  evi- 
dence of  the  judgment  of  the  Land  Depart 

United  States  r.  Winona  *  St  P.  R.  Oo. 
IS  C.  C.  A.  BO,  32  U.  S.  App.  272,  67  Fed. 
058. 

If  the  patent  be  considered  dinply  as  s 
conveyance  of  title, — or,  more  accurately,  a* 
a  confirmation  or  record  of  the  title  passed 
by  the  congressional  grants, — it  is  impoen- 
ble  tor. the  appellees  to  claim  that  dny  title 
to  mineral  lands  passed  thereby. 

Maxwell  land  Grant  Co.  v.  Dawson,  151 
U.  S.  080,  604,  38  L.  ed.  270,  286,  14  Snp. 
Ct.  Rep.  408;  Harden  v.  Northern  P.  R.  Cc. 
1G4  U.  S.  S88,  38  L.  ed.  B02, 14  Sup.  Ct  Rep. 
1030 1  Uiaeouri,  K.  &  T.  R.  Co.  v.  Eansaa 
P.  R.  Co.  07  U.  &  4D1,  24  L.  ed.  IDOS;  Si 
Joseph  ft  D.  0.  R.  Co.  T.  Baldwin,  103  D. 
S.  420,  26  U  ed.  078. 

If  the  patent  be  considered  aa  evidence  of 
a  judgment  aneh  judgment  waa  rendered  bj 
a  court  of  special  and  limited,  and  net  of 
general,  jurladletlon. 

Steel  T.  at  Louis  Smelting  *  Bef.  Co.  100 
U.  S.  460,  27  L.  ed.  £27,  1  Snp.  Ct  Bep. 
389  i  Barden  t.  Northern  P.  B.  Co.  164  U.  8. 
128,  88  L.  ed.  1002,  14  Snp.  Ct  R^  lOW: 
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BUtkt  JaAgm.  |  SS3i  U  Ojt,  772;  BuHkj, 
JuTiadictioii,  |  124;  17  Am.  &  ^ig.  £ii& 
Ijiw,  1084i  8L  Louk  SnulUng  *  Rti:  Co.  j. 
Khop,  104  U.  S.  641,  S0  L.  mL  87S,  11  Uor. 
Mln.  Bep.  S73. 

Hm  appellee*,  claiming  that  tb*  trlUnsal 
uted  ,wjtbui  ita  Jurladietion,  ar«  bound,  io 
npport  of  their  cl»lm,  to  afflrmativel;  show 
vpon  th«  face  of  the  record  (or  perhapa  by 
•xtriaalo  evidence)  that  luch  Juriadietion 
esiated. 

Bailef,  JuriadietioD,  fi  121, 124, 130,  178, 
lS3i  Blade,  Judgm.  |S  282,  431-134;  Gal- 
pin  T.  Page,  IS  Wall.  3S0,  21  L.  ed.  069; 
Kempe  v.  Kennedy,  S  Cranch,  173,  3  L.  ed. 
70;  Thatcher  t.  Powell,  0  Wheat.  119,  S  L. 
ed.  221;  Den  ex  dem.  Walker  t.  Turner,  9 
WheaL  641,  a  L.  ed.  16fi;  Copley  t.  Ball, 
100  C.  C.  A.  234,  170  Fed.  68B;  Orlgnon  *. 
Aator,  2  How.  319,  11  L.  ed.  283;  17  Am. 
ft  Eng.  Enc.  Law,  10S2;  Secombe  t.  Milwau- 
kee ft  St  P.  B.  Co.  3  WaU.  108,  23  L.  ed. 
67. 

The  Land  Department  nerer  haa  had  any 
jurladietion  to  make  grants  in  defiance  of 
the  will  of  Congreas  of  landi  which  have 
been  expreaaly  reeerred  by  Congreaa  for 
other  purposea.  Any  aueh  attempt  la  void 
and  InoperatiTe. 

Burfenning  T.  Chicago,  St.  P.  H.  ft  0.  K. 
Co.  103  U.  S.  321,  41  L.  ed.  175,  10  Sup. 
Ct.  Rep.  1018;  Johnaon  v.  Drew,  171  U.  B. 
100,  43  L.  ed.  91,  18  Sup.  Ct  Rep.  800;  St 
Louia  Emelting  ft  Ref.  Co.  v.  Kemp,  104  U- 
S.  047,  20  L.  ed.  87B,  11  Mor.  Min.  Bep.  073; 
Doolan  t.  Carr,  12S  U.  S.  018,  31  L.  ed.  844, 
B  Sup.  Ct.  Bep.  1228;  Beynolda  t.  Iron 
Bllier  Min.  Co.  118  U.  S.  687,  29  L.  ed.  774, 

6  Sup.  Ct  Rep.  601,  16  Mor.  Min.  Hep.  6B1; 
Nortbem  P.  R.  Co.  t.  Sandcr^  160  U,  6. 
620,  41  L.  ed.  1139,  17  Sup.  Ct  Bep.  671; 
St.  Louie  Min.  ft  Mill.  Co.  r.  MonUna  Mln. 
Co.  171  U.  S.  SOS,  4S  L.  ed.  322,  10  Sup.  Ct 
Rep.  01,  19  Mor.  Mln.  Rep.  G76;  Wright  t. 
RoMberry,  121  U.  B.  619,  SO  L.  ed.  1048, 

7  Sup.  Ct.  Rep.  98fi. 

The  Land  Departmeut  cannot  arbitrarily 
abrogate  the  rlghta  of  an  entryman. 

Paraona  t.  Venzkc,  104  U.  B.  89,  41  L.  ed. 
880,  17  Sup.  Ct  Rep.  27;  Guaranty  Bav. 
Bank  v.  Bladow.  176  U.  S.  408,  44  L.  ed.  642, 
20  Sup.  Ct  Bep.  426;  Hawley  t.  Dllier,  178 
U.  S.  476,  44  L.  ed.  11S7,  SO  Sup.  Ct  Bep. 
W6. 

Under  thia  grant  it  had  no  jnritdlctlon  to 
grant  mineral  landa,  whether  known  or  un- 
known, entered  or  not  'or  tlieaa  were  ex- 
preaaly  reaarred  by  Ooagrwi  from  the  orig- 
inal grant 

Barden  t.  Northern  P.  R.  Oo.  154  U.  S. 
288,  38  L.  ed.  S92,  14  Sup.  Ct  Bep.  1030; 
United  Statee  v.  Central  P.  B.  Co.  84  Ped. 
2IS;  Northern  P.  B.  Co.  t.  Sander*,  100  U. 
B.  820,  41  L.  od.  1130,  17  Sup.  Ct  B«p.  671. 


TIm  pat^t  ItaeU  tnut  alun*  tha  mlrtfatf 
of  the  jnrladietional  facta. 

Barden  V.  Northern  P.  R.  Co.  104  U.  flt 
827,  330,  36  L.  ad.  1001,  1002,  14  Sup.  Ct 
Rep.  1030;  DavU  t.  Wiebbold,  180  U.  S.  026, 
30  L.  ed.  24B,  11  Sup.  Ot  Rep.  028;  Deffe- 
back  T.  Hawke,  110  V.  S.  406,  20  L.  ed.  427, 
6  Sup.  Ct  Rep.  OS ;  Oalplu  v.  Page,  18  WalL 
860,  21  L.  ed.  050. 

If  the  land*  were  known  to  be  mineral, 
no  deciaion  that  they  were  not  mineral 
cpuld  posaibly  affect  the  aituation.  The 
itTj  word  "known"  aaaumea  a  aituation 
which  the  Land  Department  could  not  over- 
turn by  a  deciaion  to  the  contrary. 

United  SUtea  v.  Central  P.  B.  Co.  84  Fed. 
218. 

The  landa  were  reatrieted  from  grant 
(St  Loula  Smelting  ft  Ref.  Co.  v.  Kemp, 
104  U.  S.  641,  26  L.  ed.  670,  11  Mor.  Min. 
Rep.  073).  If  auch  a  deciaion  were  at- 
tempted, we  believe  that  it  would  aimply  be 
a  decision  of  law  upon  inaufflcient  evidence. 
and,  aa  auch,  alwaya  subject  to  attack. 

Northern  P.  B.  Co.  t.  Colburn,  104  U.  B. 
3SG,  41  L.  ed.  479,  17  Sup.  Ct  Rep.  08; 
Hawley  t.  Diller,  178  U.  8.  460,  44  L.  ed. 
11^2,  20  Sup.  Ct  Rep.  980. 

Nor  would  auch  a  deciaion  be  valid  aa 
giving  juriidiGtioD  unteas  the  proceedings 
were  had  in  accordance  with  the  establiebed 
rule*  of  the  Department  aa  to  notice  and  in- 
vestigation, and  uoleaa  these  rulea  wera 
reasonable,  appropriate,  and  within  the  law. 

20  Am.  ft  Bng.  £nc.  Law,  879;  Leonard 
V.  Lennox,  104  C.  C.  A.  200,  181  Fed.  764; 
Black,  Judgm.  |  030;  Puget  Mill  Ck).  t. 
Brown,  S4  Fed.  967,  affirmed  in  7  C.  C.  A. 
643,  10  U.  S.  App.  274,  69  Fed.  30;  32  Cyc 
1025. 

Of  these  rule*  thla  eourt  takea  judicial 

C^ha  T.  United  Statea,  162  U.  B.  817,  86 
L.  ed.  416,  14  Sup.  Ct  Bep.  613;  Leonard 
T.  Lennox.  104  C.  C.  A.  290,  181  Fed.  764. 

Whether  or  not  the  judgment  might  have 
been  considered  re«  fuiioata  against  col- 
lateral attack  upon  this  point  if  the  record 
bad  been  lilent,  yet  where  the  record  af- 
flrmatively  dlaclosea  that  this  point — the 
esaential  point  relating  to  jurisdiction — bad 
not  only  not  been  decided,  but  had  been  ex- 
preaaly  reaerved  from  deciaion,  all  prcaump- 
tiona  falL 

Galpln  T.  Pag^  18  Wall.  860.  21  L.  ed. 
069;  BeUlemier  v.  Sullivan,  07  U.  8.  444, 
24  L.  ed.  1110;  Butterileld  v.  Miller,  US  C. 
C.  A.  162,  195  Fed.  203;  BItchie  v.  Sayera, 
100  Fed.  620;  Guaranty  Trust  ft  S.  D.  C^. 
.T.  Qreen  Cove  Spring*  ft  U.  R.  Co.  189  U. 
B.  137,  3S  U  ed.  116.  11  Sup.  Ct.  Rep.  512; 
Bailey,  Jurladietion,  |  187;  28  Cyc.  1146, 
^292;  Cheely  v.  Qayton,  110  U.  B.  701, 
28  L.  ed.  298.  4  Sup.  Ot  Rep.  828;  OM 
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8UPREUS  COURT  OF  THE  UNITED  STATES.  Oct.  IBM, 

Wi.jm  Mnt.  UU  Amo.  t.  UcDonough,  204  C^  482,  10  Mor.  Min.  R«p.  422;  Uarrill  t. 

V.  B.  19,  SI  L.  ed.  348,  !T  Sup.  U.  Rep.  DUod,  IS  Not.  401;  Colorwlo  Co«l  A  L  Oo. 

ess ;   iDdiuu  &  A.  Lumber  ft  Mfg.  Co.  v.  t.  Uoited  SUtet,  123  U.  8. 307-32d,  II  L.  «d. 
Briakle;,    91    C.    C.   A.   Bl,    164    Fed.    988;  [  182-lSO,    8    Sup.    Ct    Rep.    ISlj    United 

Kempe  t.  Kenned;,  6  Cruieb,  186,  3  L.  ed.  Statet  t.  Iron  SilTcr  Uin.  Co.  128  U.  8. 

73.  673,' 38  L.  ed.  &71,  9  Sup.  Ct.  Rep.  IBS; 

The  appellees  could  not  hare  been  Mm-  SulUvui  v.  Iron  Silver  Min.  Co.  143  U.  S. 

pelled  to  ucept  the  patent  if ,  u  a  mattei  431,  38  L.  ed.  214,  12  Bup.  Ct  Rep.  655; 

at  tact,  it  KM  improper  in  form,  Qold  Hill  Quarts  Min.  Co.  t.  Iih,  B  Or.  104, 

LeRof  V.  JuniBon,  3  Sawy.  360,  Fed.  Cat.  11  Mor.  Min.  Rep.  035;  Lonej  v.  Scott,  fii 

No.  8,271;  United  Stitea  i.  Scburi,  102  U.  Dr.  878,  32  L.RJL(N.S.)  468,  112  Pac  173; 

8.  390,  26  L.  ed.  173;  Cowell  t.  Colorado  Morton  t.  Nebraaka,  21  Wall.  660,  22  L.  ed. 

Springa  Co.  100  U.  S.  SG,  2S  L.  ed.  647.  639,   12  Mor.  Min.  Rep.  4S1;  Amador  Me- 

The  Land  Department  had  no  power  to  dean  Gold  Hin.  Co.  t.  South  Spring  Hill 

transfer  mineral  laoda  under  the  terms  o(  GoU  Min.  Co.  38  Fed.  870;   Ivanboe  Min. 

this  grant.     lU  onlj  jurisdiction  to  trana-  Co.  ▼.  Keyatone  Consol.  Min.  Co.  102  U.  8. 

fer  an;  lands  hung  upon  their  bebg  non-  16B,  26  L.  ed.  126,  13  Mor.  Min.  Rep.  214. 

mineral  lands;  and,  as  we  have  shown,  the  In  the  presence  of  a  perfected,  valid,  snb- 

only  way  in  which  they  could  gain  jurisdie-  sisting  mining  location,  an  equitable  title, 

tion  to  trauafer  lands  which,  as  a  matter  the  United  States  held,  until  patent  or  Itgtl 

of  tact,  were  mineral  lands,  waa  by  a  judl-  cancelation  of  the  location,  the  paramount 

cial  decision  to  the  effect  that  the  lands  in  title  in  trust  for  the  mining  locators;  and 

question  were  uonmineral.  Ita  attempted  aubsequent  pant  or  alienaticsi 

St.  Louis  Smelting  t  Ref.  Co.  v,  Kemp,  to  another  person  under  any  law  would  be 

104  U.  S.  841,  28  L.  ed.  870,  11  Mor.  Min.  void  and  the  patent  would  can?  no  title. 

Rep.  673;  Kent  v.  Lake  Superior  Ship  CansI  Noyes  t.  Mantle,  127  U.  8.  340,  351,  32  L 

R.  ft  Iron  Co.  144  U.  B.  76,  38  L.  ed.  362,  ed.  160,  170,  8  Sup.  Ct.  Rep.  1132,  IS  Hw. 

12    Sup.    Ct.    Bep.    660.  Min.   Rep.   811;    Haws   t.    Victoria   Copper 

Whatever  may  have  been  thought  of  oil  Min.  Co.  ISO  U.  B.  303,  40  L.  ed.  436,  II 

or  natural  gaa  at  one  time,  it  is  now  es-  ^p.  Ct.  Rep.  2S2;  St.  Louis  Min.  ft  Mill.  Co. 

Ublished  beyond  any  question  that  oil  or  r.  MonUna  Min.  Co.  171  U.  B.  850-865,  43 

petroleum  and  natural  gai  are  minerals  and  L.  ed.  320-322,  19  Sup.  Ct.  Re.i.  81,  19  Uor. 

judicially  must  be  so  treated.  Uin.  Rep.  675;  20  Am.  ft  £ng.  Enc.  Lsw, 

Thornton,  Oil  ft  Oas,  td  ed.  |   IS;   Ohio  381;  Michigan  Land  ft  Lumber  Co.  t.  Rnst, 

Oil  Co.  V.  Indiana,  177  U.  S.  100,  44  L.  ed.  188  U.  B.  689,  SOS,  42  L.  ed.  691,  592,  U 

720,  20   Sup.   Ct.   Rep.  678,   20  Mor.   Min.  Sup.  Ct.  Rep.  208;  Hawley  v.  Diller,  178  D, 

Rep.  466;   Be  Union  Oil  Co.  25  Laud  Dee:  S.  47fr~480,  44  L.  ed.  1157-UB2,  20  Sup.  Ct 

351.  Rep.  976;    Clark  t.   Berington,    ISO    U.  8. 

™.  co^p..,  did  .^j..,.d. ...«-  u.d.  ;'^^,  '-j-^t  V^k;s'r ."  Z.'Z 

which  were  known  to  be  mineral  at  or  prior    '.,.,_  , .ji„ji..t_i i 

.     .L     >  .      •  •,.         .  _i  quality  was  never  aaiudieated   nor  paasco 

tothedateofthepat^t.  L  to  an  actual  decUioi.                       '^ 

„«'^/t  ''■JV^'Z  l  \^\       ,«;«  Leo»"d  T.  Lennox,  104  C.  C.  A.  208.  181 

288,  38  L.  ed.  992,  14  Sup.  Ct.  Rep.  1030;  ^ 
United  BUtea  v.  Central  P.  B.  Co.  84  Fed. 
219;  Stoddard  v.  Chambers,  2  How.  284,  11 

h,"^,',.^^'    ™  ^^  '•  ^TZ'  "*i5^1'  Mon^^/Mi^C^.Tsri^'isMinTMUL 

131,  "8  P«-  392;  K"".  C^  "■'■  *  "5"  Co.  42  C.  C.  A.  415,  102  Fed.  430.  SO  M«. 

Co.  V.  Clay,  3  Aris.  826   20  P«.  9;  Old  Do-  „j„    j,        „„     ^^^^  ,    Independent  Dist 

mimon  Copper  M  n.  ft  Smelting  Co.  v.  Ha-  j„  „  g%„  jg  l.  ed.  682,  12  Sap.  Ct.  Rep. 

verly,  11  Aria.  241.  00  Psc.  336;  Oam^d  *.  ^g,  Robert.  V  Northern  P.  R.  Co   168  0.  8. 

Silver  Peak  Mmes.  82  ked.  578,  86  C.  C.  A.  j   „  l.  ed.  873,  16  Snp.  Ct.  Rep.  758;  Lake 

603,  04  Fed.  080;  United  States  v.  Culver,  52  (^^^^  ,   aM\a,  38  C.  C.  A.  167,  07  Fed. 

Fed.    81;    Blackburn    v.    United    BUtea,    5  gjQ;  Lake  County  v.  Piatt,  26  C  C.  A.  ST. 

Aris.  162,  48  Pac.  004,  18  Mor.  Min,  Rep.  49  u.  8.  App.  216,  79  Fed.  667;  Unton  v. 

884;    United  SUtes  t.  Reed,   12  Bawy.  99,  National  L.  Ins.  Co.  44  C.  C.  A.  54,  104  Fed. 

86  Fed.  488;  Northern  P.  R.  Co.  v.  Harden,  584,  Mta^  L.  Ins.  Co.  t.  Hamilton  Coanty, 

48  Fed.  610;  DelTeback  v.  Hawke,  116  U.  S.  S4  C.  C.  A.  488,  117  Fed.  82;  I^st  Chance 

392,  20  L.  ed.  423,  6  Sup.  Ct.  Rep.  96;  Davis  Hin.  IDo.  v.  Tyler  Hin.  Co.  167  U.  8.  887,  31 

V.  Wiebbold,  ISO  U.  S.  S07,  35  L.  ed.  238,  11  L.  ed.  881,  15  Sup.  Ct.  Rep.  7S3,  H  Met. 

Bup.  Ct  Rep.  628;  Alford  v.  Bamum,  45  Uin.  Rep.  206;  23  Cje.  1223,  notoa. 
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Fed.  780;  United  States  Min.  Co.  t.  Lawaa% 
67  C.  C.  A.  587, 134  Fed.  77B,  affinued  In  20T 
.  1,  62  L.  ed.  65,  28  Sup.  Ct  Hep.  16: 
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There  miut  be  tome  eridoiee  m  which 
«etual  finding  ie  nude  to  mftke  k  patent 
■eonclUBive  ma  to  the  qualify  of  the.Und. 

Love  T.  FlahiTC^  3S  Mont.  348,  S3  Pm. 
482;  United  Sutea  y.  Minor,  114  U.  S.  esi, 
M  L.  ed.  110,  5  Sup.  Ct.  Bep.  636;  Parwuu 
V.  Venzke,  4  N.  D.  4fi2,  DO  Am,  St.  Rep.  tfUO, 
«1  M.  W.  1030,  ■JBrmed  in  164  U.  8.  S9,  41 
L.  ed.  260,  17  Sup.  Ct.  Rep.  87;  Jordan  t. 
Smith,  18  Okla.  703,  73  Pu.  308;  Steel  t. 
St.  LouU  Smelting  4  Ret.  Co.  106  U.  8.  447, 
£7  L.  ed.  226,  1  Sup.  Ct  Rep.  388;  Bnrfen- 
lilng  *.  Chicsgo,  St  F.  M.  A  0.  R.  Co.  163 
U.  S.  321,  41  L.  ed.  17S,  U  Sup.  Ct.  Rep. 
1018;  Northern  P.  R.  Co.  *.  Sandert,  lOS 
U.  S.  620,  41  L.  ed.  113S,  17  Sup.  Ct.  Bep. 
«T1;  Barden  t.  Northern  P.  R.  Co.  154  U.  B. 
328,  329,  3B  L.  ed.  1002,  14  Sup.  Ct.  Rep. 
1030;  Wright  v.  Roaeberrr,  121  U.  8.  488, 
40  L.  ed.  1030,  7  Sup.  CL  Rep.  086;  £br- 
hardt  t.  Hogaboom,  US  U.  S.  67,  2B  L.  ed. 
S4S,  B  Sup.  Ct.  Rep.  11S7;  French  t.  Fjan, 
«3  U.  S.  160,  23  L.  ed.  812;  Bartwell  f. 
Havlghorst,  ISB  U.  S.  635,  40  L.  ed.  629, 
25  Sup.  Ct.  Rep.  703,  affirming  11  Okla.  18U, 
M  Fac.  337;  2;i  Cyc.  1223;  32  Cye.  1021. 

A  patent  ia  not  anjr  more  aolemn  or  con- 
clnaive  than  the  judgment  of  the  circuit 
court  of  the  United  States  would  be  in  an 
action  to  quiet  title;  and  in  that  court  only 
the  actual  facta  determined  would  be  conclu- 
aire  and  ret  jwtioota. 

Ruuell  v.  PUce,  H  U.  B.  606,  608,  84 
L.  ed.  214,  21S;  Waahington,  A.  &  O.  SUam 
Packet  Co.  t.  Slcklea,  6  Wall.  680,  692,  IS 
U  ed.  G60,  SS3;  Central  Trust  Co.  v.  Clark, 
<«  C.  C.  A.  397,  4S  U.  8.  App.  4fi2,  81  Fed. 
260;  Condon  t.  Knoxville,  C.  O.  &  L.  R.  Co. 

—  Tenn.  — ,  36  S.  W.  781;  Hamlin  t.  New 
York,  N.  H.  t  H.  R.  Co.  176  Haaa.  B14,  67 
H.  E.  1006;  People  ex  rel.  Bridgeman  t. 
Halt,  104  N.  T.  177,  10  N.  B.  185;  Convene 
V.  Daria,  90  Tex.  462,  30  B.  W.  277;  Groe»- 
bwk  V.  Crow,  01  Tex.  74,  40  S.  W.  1028; 
HaralaoD  t.  St.  Louia  Southweatem  B.  Co. 

—  Tex.  Civ.  App.  — ,  62  B.  W.  788;  Falaoa 
T.  Orandf,  128  N.  C.  438,  S3  Am.  St.  Rep. 
403,  38  8.  E.  897 ;  Martin  \ .  Turner,  —  Ky. 
— ,  lie  B.  W.  833;  Vickabnrg,  6.  &  P.  R.  Co. 
▼.  Tlbba,  112  La.  61,  36  So.  223;  Baker  v. 
WillUma  &  E.  Bkg.  Co.  42  Or.  213,  70  Pae. 
711;  Black,  Judgm.  |  616;  Cox  t.  Von  Ahle- 
feldt,  106  La.  643,  30  Bo.  176;  St.  Joseph 
Union  Depot  Co.  t.  Chicago,  B.  I.  *  P.  R.  Co. 
32  C.  C.  A.  281,  00  U.  8.  App.  S7B,  BO  Fed. 
«48;  Farerweather  t.  Riteh,  88  Fed.  718; 
Last  Chance  Min.  Co.  t.  Tjler  Min.  Co.  157 
U.  B.  683-S87, 30  L.  ed.  669-SBl,  16  Bup.  Ct. 
Rep.  733,  18  Mor.  Min.  Rep.  206;  Herman, 
Estoppel  &  Res  Judicata,  |  441;  Hoamer 
▼.  Wallace,  47  Cal.  46L 

No  presumption  may  flow  where  there  la 
no  record  adjudication. 

Leonard  t.  Lennox,  104  0.  C.  A.  SH,  181 
»•  Ii.  ed. 


Fed.  760;  United  BUtea  Wa.  Co.  t.  I«WKm. 
67  C.  0.  A.  587,  1S4  Fad.  776. 

nw  deciaiona  of  tha  LAnd  Department  In 
order  to  be  concluaive,  muit  be  made  ae- 
cordlng  to  the  regular  rulea  of  practice  of 
the  Department,  and  muat  be  based  on  legal 
evidence  or  on  some  formal  inquest  ia  which 
there  Is  an  actual  finding  of  fact. 

Puget  Uill  Co.  T.  Brown,  64  Fed.  087;  Doe 
ex  dem.  DUkin  v.  Mahana,  21  Uow.  876. 
18  L.  ed.  158;  Hedrlek  v.  HughM,  IS  WaU. 
123,  21  L.  ed.  B2;  Johauaon  *.  Washington, 
100  U.  S.  179,  47  L.  ed.  1008,  SS  Sup.  Ct. 
Rep.  826. 

A  decision  of  the  Land  Department  la  con- 
cluaive aa  to  the  character  of  tha  land  when 
that  fact  is  actually  dotennined. 

Wbart.  Ev.  |  822;  Potter  v.  Randolph, 
120  Cal.  461,  68  Pac.  906;  Cragie  v.  Boberta, 
tf  CaL  App.  312,  92  Pac.  97;  United  Statea 
*.  Mackintosh,  20  C.  C.  A.  176,  SB  U.  B. 
App.  483,  86  Fed.  333.    - 

An  "actual  declaion"  ia  contemplated; 
not  a  mere  laauanee  of  a  piece  of  papai 
analogous  to  a  writ  of  aaaiatance,  which 
writ,  unlesa  predicated  on  aa  actual  Judg- 
ment, would  be  of  no  avail. 

United  SUtea  v.  RiadneUl,  182  Fed.  675; 
TeUer  v.  United  SUtes.  61  C.  a  A.  230,  118 
Fed.  273;  JBtTards  v.  Mine,  8  Arli.  162,  11 
Pac.  251,  15  Mor.  Min.  Rep.  676;  Baldwin 
*.  Stark,  107  U.  B.  463,  27  L.  ad.  626,  2  Sup. 
Ct.  Rep.  472;  Lee  v.  Johnson,  116  U.  8.  48, 
29  L.  ed.  670,  B  Sup.  Ct.  Rep.  840;  Dargln 
Koch,  20  Land  Dec.  S84;  Shepley  v. 
Cowan,  01  U.  S.  330,  340,  23  L.  ad.  487,  428; 
United  SUtea  t.  Chicago,  H.  4  St.  P.  R.  Co. 
218  U.  8.  242,  243,  54  L.  ed.  1020,  1021,  31 
Sup.  Ct  Bep.  7. 

The  patent  moat  state  tha  Bnding,  or  the 
record  muat  show  it 

Eurclca  Consol.  Min.  Co.  t.  Richmond 
Consol.  Min.  Co.  4  Sawy.  202,  Fed.  Caa. 
No.  1,548,  9  Mor.  Min.  Rep.  678. 

A  patent  ia  nothing  mora  than  a  deed. 

Rankin  t.  Miller,  48  Iowa,  11;  United 
States  T.  Rickert,  188  U.  B.  432,  47  L.  ad. 
632,  23  Sup.  Ct  Sep.  478;  United  Statea 

Mullen,  7  Sawy.  466,  Id  Fed.  786;  Red- 
Held  V.  Parka,  128  U.  8.  830,  82  L.  ed.  287, 
10  Sup.  Ct  Rep.  83j  Boahey  t.  Bonth  Moun- 
tain Min.  A  Iron  Co.  13B  Pa.  552,  20  AtL 
649;  Beard  v.  Fedary,  I  Wall.  47B,  IB  I^ 
ed.  88. 

A  ruling  en  a  question  of  Uw  ta  not  aa 
binding  as  a  finding  on  a  queatlon  of  (aot 

United  States  t.  Winona  &  St  P.  R.  Co.  16 
C.  C.  A.  06,  32  U.  8.  App.  272,  67  Fed.  056, 
166  U.  8.  463,  41  L.  ed.  789,  17  8np.  Ot 
Bep.  368;  Northern  P.  B.  Co.  v.  Colbum, 
164  U.  B.  386,  386,  41  L.  ed.  470,  480,  17 
Sup.  Ct  Rep.  OS;  Hawley  t.  Diller,  178  U. 
8.  480,  400,  44  L.  ed.  1162, 1168,  20  8np.  Ct 
Rep.   086. 
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lUs  mit,  Uktn  m  «  wbola,  ii  k  dlrcet 
mttftck,  ac«^  in  tbt  inaUnce  of  the  aUogft- 
tion*  ralAtiug  to  the  mineral  exception,  uid 
thia  Appellant,  being  in  privi^  with  the 
pftnmount  title,  can  maintain  all  or  any 
actloni  that  could  be  nwiDtained  bj'  tite 
United  Statea. 

Uof  T.  Brodt,  Ifil  CaL  S3S,  OS  Fao.  818. 

In  eaaea  of  void  patents  the  »ame  hmj  b« 
Impeaelied  In  anj  form  of  action  where  th«7 
are  offered  aa  the  baae  of  the  attack  or  de- 

St.  Louis  Smelting  *  Ref.  Co.  t.  Kemp, 
104  U.  8.  ess,  SB  L.  ed.  8TS,  11  Hor.  Min. 
Rep.  078 ;  Steel  v.  Bt.  Louis  Smelting  &  Bef. 
Co.  100  U.  B.  447,  27  U  ed.  S20,  1  Sup.  Ct. 
Rep.  389;  WiUUma  v.  Ban  Pedro,  16S  Cal. 
44,  H  Pae.  234. 

The  act  of  certification  wae  not  ttie  legftJ 
equivalent  of  the  iuuanee  of  patent. 

Weeks  v.  Bridpnan,  1G9  U.  S.  641,  40  L. 
ed.  253,  le  Sup.  Lt.  Rep.  72;  Hutings  &  D. 
H.  Co.  T.  Whitnej,  132  U.  B.  867,  83  L.  ed. 
803,  10  Sup.  CL  Rep.  112;  Bardon  t.  North- 
era  P.  R.  Co.  140  U.  B.  53S,  30  L.  ed.  800, 
12  Sup.  Ct.  Rep.  866;  Aid  t.  Brandon,  160 
V.  S.  fiST,  3D  L.  ed.  624,  16  Sup.  Ct.  Rep. 
400;  Whitney  T.  Taylor,  168  U.  B.  8S,  3B 
L.  ed.  900,  IS  Sup.  Ct.  Rep.  790. 

There  ia  no  authority  fot  the  proposition 
that. the  Land  Department  does  not  reUln 
Jurisdiction  over  public  lands  in  cases  where 
patents  have  been  iliegallj  issued  i  that  is, 
in  instances  where  the  Land  Department  had 
not  the  jnrlsdietion  to  Issue  a  controverted 
patent. 

LeRoy  t.  Jamison,  8  SB.wy.  360,  Fed.  Caa. 
No.  8,271. 

Certiflcstion  or  patent  will  not  create,  of 
itself,  the  conclusive  presumption  that  no 
prior  claims  of  pre-emption  or  homestead  or 
mining  location  existed. 

Doolan  t.  Carr,  126  U.  8.  018-042,  81  L. 
ed.  844-^63,  8  Sup.  Ct.  Rep.  1228;  Bey- 
noUs  V.  Irvn  Silver  Mln.  Co.  IIS  U.  S.  08T, 
M  L.  ed.  774,  0  Sup.  Ct.  Rep.  601,  IS  Mor. 
Min.  Rep.  6B1. 

The  reservation  and  exception  contained 
In  the  grant  In  the  patent  to  the  Southern 
Pacific  Railroad  Company  U  valid. 

Altord  V.  Baraum,  4C  Cal.  482.  10  Hor. 
Hin.  Rep.  422;  Herrill  v.  Dizon.  16  Nev. 
401;  Davie  v.  Wiebbold,  130  U.  8.  S19,  36 
L.  ed.  242,  11  Sup.  Ct.  Rep.  OSS;  United 
8Utes  T.  Central  P.  R.  Co.  93  Fed.  BTS; 
UcLsughlin  V.  Powell,  60  Cal.  64,  10  Mor. 
Hin.  Rep.  424;  Carr  v.  Quigley,  67  Cal.  896; 
United  LMd  Aaso.  t.  Knight,  86  Cal.  480, 
«3  Pac.  2S7,  24  Fac  818;  Van  Nesa  v. 
Booney,  160  CaL  131,  110  Fac.  SD2;  Chi- 
eago  Quartz  Min.  Co.  v.  Oliver,  70  Cal.  194, 
7  Am.  Bt.  Rep.  143,  10  Pae.  780!  Irvine 
T.  Tarfaat,  100  CaL  243,  S8  Pac.  890;  Stand- 
ard QulcksUver  Co.  v.  Hahishaw,  182  CU. 


118,  64  Pm.  113;  Saundera  t.  La  PurWma. 
OoU  Uin.  Co.  120  CaL  104,  67  Pa«.  060,  «> 
Mor.  Uin.  Rep.  93;  Harden  t.  Northern  F. 
R.  Co.  104  U.  8.  380,  38  U  ed.  1002,  li 
8np.  Ct.  Rep.  lOSO;  17  Ops.  Atty.  0«n.  «8; 
Lamprey  v.  SUte,  62  Uinn.  181,  IS  LA.A. 
070,  88  Am.  SL  Bep.  041,  OS  N.  W.  1139; 
Reynolds  t.  Iron  8Uver  Min.  Co.  110  U.  B. 
687,  2>  L.  ed.  774,  tf  Sup.  CL  Rep.  601,  16 
Mor.  Min.  Rep.  091;  Hunt  v.  8t«ese^  76  CaL 
620,  17  Pac.  820. 

The  insertion  of  the  mineral  eieeptiaa 
in  a  patent  was  notice  to  a  railroad  patentee 
that  there  had  not  been  the  examinatio 
required  by  law. 

Oale  V.  Beet,  78  Cal.  240,  12  Am.  St.  Bep. 
44,  SO  Fac.  S60,  17  Mor.  Min.  Rep.  180; 
Eastern  Or^on  Land  Co.  v.  Willow  Riw 
Land  A  Irrig.  Co.  1ST  Fed.  400. 

To  uphold  the  paluit  in  thin  case  ia  to 
si^Bcrlbe  to  a  doctrine  that  any  patent  i>- 
susd  by  the  Land  Department  la  concluiifi 
and  binding,  although  it  was  issued  In  di- 
rect violation  of  the  Inw  providing  for  its 
iseuane^  or  in  violation  of  the  Land  Ofltee 

Moffat  T.  United  States,  112  U.  8.  24.  £8 
L.  ed.  62S,  6  Sup.  Ct  Rep.  10;  McI«ugUhi 
V.  Beid,  68  Cal.  208. 

The  character  of  the  lands  within  ths 
limits  of  nulroad  land  gruita  must)  of  ns- 
cessi^,  be  primari^  determined  by  the  Land 
Department. 

LltehBeld  v.  The  Register  (LitchBeld  v. 
Richards)  9  WaU.  670,  077,  IB  L.  ed.  OSl, 
682. 

An  examination  and  a  dcciaion  are  con- 
templated, not  a  mere  Issuance  of  a  patoit 
as  in  this  case,  without  any  examinatiaB, 
decision,  or  adjudicaticm. 

Steel  T.  Bt  Louis  Smelting  k  Ret.  Co.  IM 
U.  a  447,  450,  27  h.  ed.  226,  227,  1  Sap. 
Ct.  Rep.  389;  Burfenning  v.  Chicago,  St  P. 
M.  A  0.  R.  Co.  163  U.  S.  321,  823,  41  1^  ed. 
176,  176,  10  Sup.  Ct  Bep.  lOlB;  Northern 
P.  R.  Co.  V.  Sanders,  100  U.  8.  620,  630, 
41  L.  ed.  1139,  1144,  17  Sup.  Ct  Rep.  071; 
Barden  v.  Northera  F.  R.  Co.  104  U.  8. 
328,  329,  36  L.  ed.  lOOS,  14  Sup.  Ct  Rep. 
1030;  Irvine  v.  Tarbat,  106  Cal.  243,  38  Pac 
S86;  Green  v.  Hayea,  70  CaL  270,  11  Fae. 
716;  WiUiams  v.  San  Pedro,  103  CaL  44,  94 
Pae.  234;  Stewart  v.  Bntherland,  9)  CaL 
270,  26  Pac.  947;  Saunders  v.  La  Pnriaims 
Gold  Min.  Co.  126  Cal.  164,  07  Fac  060,  10 
Mor.  Mln.  Rep.  93;  Standard  Quicksitvff 
Co.  V.  HabUhaw,  132  CaL  116,  04  Pac.  113; 
HerrooeUU  t.  Hubbell,  89  CaL  0,  26  Pae. 
Oil;  Richards  t.  Wolfling,  98  Cal.  ISO, 
32  Fae.  971;  Reynolds  *.  Iron  Silver  Kb- 
Co.  116  U.  S.  687,  29  L.  ed.  774,  0  Sup.  Ct 
Bep.  001,  IS  Mor.  Min.  Rep.  091;  De  Can- 
bra  V.  Rogers,  189  U.  8.  119,  47  I~  ed.  714, 
23  Sup.  Ct  Rep.  BIO;   ~  ~ 
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141  OO.  «),  W  An.  Sb  Btp.  SI,  74  Pm. 
■443i  DnflvM  ▼.  Badg«r,  lOB  CO.  SS,  41  Pu. 
XIO. 

It  CMiiiot  be  moocMfulIr  contended  that 
4he  ezaminatioD  and  detenni nation  bo  oft«i 
referred  to  slmplj  mean  tbere  ebould  be  such 
-only  when  there  ia  a  real  conteat  between 
(Miiiea  before  the  Department,  for  the  De- 
jMrtment  has  full  euthorltj  on  ita  own  mo- 
tion, or  at  the  instance  ol  others,  to  In- 
■qnire  into  and  determine  the  quality  of. the 
public  landi. 

Quinbf  T.  Conlan,  104  U.  6.  420,  26  L. 
•ed.  800;  Marquei  r.  Friabie,  101  U.  8.  478, 
26  h.  ed.  301;  Iron  Silver  Hin.  Co.  v.  Camp- 
bell, ISS  V.  8.  see,  34  L.  ed.  ids,  10  Sup. 
■Ct.  Rep.  766,  18  Uor.  Mln.  Rep.  £18. 

The  law  relating  to  known  mineral  lands 
.at  time  of  patent  applies  to  agricultural 

Morton  t.  Nebraska,  21  Wall.  680,  22  L. 
-ed.  830,  12  Uor.  Uin.  Rep.  461;  Alford  t. 
Bamum,  46  Cal.  482,  10  Mor.  Hin.  Rep.  422: 
Hunt  *.  Steese,  75  Cal.  820,  17  Pac.  020; 
Merrill  *.  Dixon,  16  Nev.  401 ;  Garrard  j. 
Silver  Peaks  Mines,  82  Fed.  578-,  Eermocilla 
T.  Hnbbell,  89  Cal.  S,  26  Pac.  Oil;  Gale  t. 
Best,  78  Cel.  240,  12  Am.  St.  Rep.  44,  20 
Pac.  650,  17  Mor.  Min.  Rep.  ISA;  McLaugh- 
lin T.  Powell,  60  Cal.  64,  10  Mor.  Min.  Rep. 
424  i  Chicago  Quartz  Min.  Co.  r.  Oliver, 
75  Cal.  198,  7  Am.  St.  Rep.  143,  16  Pac. 
780;  Southern  P.  R.  Co.  v.  MeCusker,  127 
U.  8.  700.  32  L.  ed.  329;  Wright  t.  Rose- 
berry,  121  U.  B.  488,  30  L.  ed.  1089,  7  Bup. 
Ct  Rep.  088;  Van  Nm»  v.  Rooney,  ISO  Cal. 
131,  lie  Pac.  302;  Wirth  v.  Branson,  98 
U.  S.  lie,  25  L.  ed.  86;  Northern  P.  R.  Co.'t. 
Sanders,  166  U.  8.  820,  41  L.  ed.  113B,  17 
Sup.  Ct.  Rep.  671;  Nenhall  f.  Sanger,  02 
U.  8.  781,  23  L.  ed.  769;  Doolan  t.  Carr,  126 
U.  S.  818,  31  L.  ed.  844,  8  Sup.  Ct.  Rep. 
1228;  Gregory  t.  Pershtfaker,  73  Cal.  117, 14 
Pac.  401,  IB  Mor.  Min.  Rep.  602;  Cleary 
T.  Skifflch,  28  Colo.  388.  89  Am.  St.  Rep.  207. 
65  Pac.  59,  21  Mor.  Min.  Rep.  284;  Kansas 
CHy  Min.  k  Mill.  Co.  t.  Clay,  3  Arii.  326,  29 
Pac.  0. 

Both  the  goremment  and  the  grantee,  aa 
well  as  those  in  prlTl^  with  him,  are  bound 
by  the  recitals  of  facts  properly  contained 
in  the  patent  (McGarrahan  t.  New  Idria 
Min.  Co.  40  Cal.  331,  11  Mor.  Mln.  Rep. 
«41,  98  U.  8.  318,  24  L.  ed.  830,  11  Vor. 
Min.  Rep.  66S;  Dean  t.  Long,  122  111.  447, 
14  N.  B.  34;  32  Cyc.  1038),  but  an  opinion 
«t  an  executive  otncer  as  to  matter*  of  law 
Indicated  (either)  by  the  act  of  issuing  the 
patent  is  not  conclusive  (32  Cyc.  1038), 
«nd  the  patent  may  be  examined  by  search- 
ing the  antecedent  record;  and  there  being 
no  record  in  our  case,  the  patent  at  beet  is 
«nly  an  opinion  of  law  evidenced  by  the  issue 
«f  the  patent.  A  patent  may  be  shown  to  be 
SB  Ii.  0d. 


Told  by  MArching  the  antecedent  record  {t2 
C^  1043;  Andnu  t.  Wheeler,  18  Mlao. 
646,  42  N.  T.  Supp.  625;  Bledsoe  v.  WeU,  4 
Bibb,  320),  and  when  the  court  in  this  case 
Hnda  there  waa  no  antecedent  record,  how 
may  the  patent  be  npheld  t 

It  requires  a  perfect  patent  to  set  the 
presumption  of  regularity  in  motion. 

Davis  v.  WIebbold,  13B  U.  S.  626,  SS  L. 
ed.  245,  11  Bnp.  Ct.  Bep.  6281  Deffeback  t. 
Hawke,  116  U.  S.  406,  20  L.  ed.  427,  8  Sup. 
Ct.  Rep.  95. 

It  is  conceded.  It  is  established,  and  that 
beyond  any  question,  that  If  A  should  con- 
vey to  B,  by  grant  deed,  840  acres  of  land, 
excepting  the  mineral  therein,  or  any  sub- 
division thereof.  In  which  mineral  should 
thereafter  be  found,  such  an  exception  would 
be  valid;  and  that  the  grantor  or  his  admin- 
istrator, executor,  or  assign  could  st  any 
time  thereafter,  even  a  thousand  years 
thereafter,  enforce  the  exception. 

Msxwell  Land  Grant  Co.  v.  Dawson,  151 
U.  S.  586.  604,  38  L.  ed.  279,  2S6,  14  Sup. 
Ct.  Rep.  468;  Cox  v.  McClure,  71  Conn.  72B, 
43  Atl.  310;  Stockton  v.  Morris.  39  W.  Va. 
432,  19  8.  E.  631 ;  Oreenleaf  v.  Birth,  8  Pet. 
302.  8  L.  ed.  406;  Painter  v.  Pasadena  Land 
k  Water  Co.  01  Cal.  74,  27  Pse.  639. 

Now  If  It  follows  that  a  patent  of  the 
United  States  to  land  within  California  is 
subject  to  the  same  rule  of  construction  that 
applies  to  an  excepted  deed  between  individ- 
uals, it  will  also  follow  that  the  conten- 
tion of  the  appellees  is  without  force  in  such 
connection. 

Fremont  v.  Flower,  17  Cal.  226,  12  Mor. 
Min.  Rep.  418. 

The  bill  speclfleally  alleges  that  the  pat- 
ent lasued  without  primary  determination 
of  the  quality  of  the  land,  and  that  there 
had  been  no  hearing  or  declBion  in  the  Land 
Office.  A  patent  Issued  in  the  manner  in- 
dicated is  void. 

Moffat  V.  United  States,  112  U.  8.  24,  28 
L.  ed.  623,  6  Sup.  Ct.  Rep.  10:  Kirwan  v. 
Murphy,  189  U.  8.  36,  47  L.  ed.  698,  23  Sup. 
Ct.  Rep.  690;  Whiteside  v.  United  States,  01 
U.  8.  247.  S3  L.  ed.  882;  Hume  v.  United 
SUtes.  132  V.  8.  406,  33  L.  ed.  303,  10  Sup. 
Ct  Rep.  134;  Niles  v.  Cedar  Point  Oub,  176 
U.  8. 300, 44  L.  ed.  171,  SO  Sup.  Ct  Rep.  124. 

Information  of  the  character  of  all  lands 
surveyed  is  required  of  surveying  otBcerf, 
so  far  aa  knowledge  respecting  them  Is 
obtained  In  the  course  of  their  duties;  but 
they  are  not  clothed  with  authority  to  es- 
pecially examine  them ;  nor  does  their  report 
have  any  binding  force.  It  fs  simply  an 
addition  made  to  the  general  informatloo 
obtained  from  different  sources  on  this 
subject. 

Barden  v.  Northern  P.  R.  Co.  IH  U.  8. 
£88,  SB  L.  ad.  •»,  14  Snp.  Ct.  Hep.  1030. 
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Sneli  ft  pfttoit  M  Utia  !■  not  ctochuiTC 
«  collateral  kttadc 

Ibid. 

It  miut  be  oonwdcd,  we  think,  that  the 
patent  on  Iti  face  ehowa  It  waa  not  luu«d 
In  a  ntaoner  anbatantlallj  regular,  and  there- 
fore it  cannot  be  preaumed  that  formal  requi- 
aites  for  Ita  validity  were  complied  with. 

Fay,  Ev.  f  1E4,  QrcenL  tiv.  |  20;  Whsrt. 
Ev.  II  1802-1309;  Applegate  t.  Lexington 
A  C.  C.  MiD.  Co.  117  U.  5.  255,  264,  29  ' 
td.  892,  894,  6  Sup.  a.  Rep.  742;  Adaine 
Cowlea,  BS  Mo.  501,  8  Am.  Bt.  Rep.  74,  .8 
8.  W.  711;  Uogue  t.  Corbit,  ISS  IIL  HO, 
47  Am.  St.  Rep.  232,  41  N.  E.  219;  Berren- 
bcrg  T.  Boaton,  137  Maaa.  83;,  50  Am,  Rep. 
290;  Elliott,  Ev.  I  09  and  note;  Reynolda, 
TrUI  Et.  R  81. 

Wben  thle  conrt  aaid  that  tbe  determina- 
tion of  Um  queation  whether  the  land  waa 
mineral  or  not  is  dependent  on  oral  teeti- 
monj,  it  meant,  at  any  rate,  that  on);  a 
qaeatJon  of  law  waa  decided  hj  the  LJutd 
Department  when  it  concluded  to  Imuc  the 
patent,  uot  iuued  In  due  form,  with  recitala 
and  atatement  of  the  quelltj  of  the  land. 

Northern  P.  R.  Co.  t.  Colbum,  104  U.  8. 
3S3,  41  L.  ed.  4TB,  17  Bup.  Ct.  Rep.  98; 
JohoBon  *.  Drew,  171  U.  8.  B3,  43  L.  ed. 
88,  16  Sup.  Ct.  Rep.  800;  Burfenning  *. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  163  U.  B. 
321,  41  L.  ed.  17fi,  16  Sup.  Ct.  Rep.  1018. 

Locating  a  mining  claim  predicated 
the  discovery  of  mineral,  and  recording  the 
aame,  aa  required  bj  rulea  of  the  mining 
diatrict   witliin    which    the  claima   arc   em- 
braced, creates  an  eatate  of  freehold  which 
continuea    until    the    lawful   cancelation    of 
the  location  by  a  tribunal  of  competent  Ju- 
riadiction,  or  until  the  claim  ia  abandoned 
or   forfeited;   and   in   auch    latter   two 
atancea,  and  until  auch  times,  the  legal : 
paramount    title    is    held    In    trust    bj    the 
United  States  for  the  prior  mining  locator. 

Noyes  *.  Mantle,  127  U.  S.  34B,  351,  32 
L.  ed.  169,  170,  8  Sup.  Ct.  Bep.  1132,  15 
Mot.  Mln.  Rep.  611;  Haws  v.  Victoria  Cop- 
per Min.  Co.  160  U.  B.  303,  40  L.  ed.  436, 
IS  Bup.  Ct.  Rep.  S82;  Mery  i.  Brodt,  121 
Cal.  33S,  fiS  Pac  818;  Belk  v.  Meagber,  104 
U.  S.  279-287,  26  L.  ed.  735-738,  1  Mor. 
Min.  Bep.  610;  Nevada  Sierra  Oil  Co.  v. 
Home  Oil  Co.  98  Fed.  073,  20  Mor.  Mln. 
Rqi.  £83;  Thallmann  v.  Tbomas,  4B  C.  C.  A 
317,  111  Fed.  277,  21  Mor.  Min.  Rep.  571; 
St.  LouU  Min.  ft  Hill.  Co.  t.  Montana  Min 
Co.  171  U.  8.  UO,  65S,  48  L.  ed.  320,  122, 
ao  Sup.  Ct.  Sep.  61,  IB  Mor.  Min.  Rep.  S76; 
Meydenbauer  v.  Sterens,  78  Fed.  767,  13 
Mor.  Min.  Rep.  S78;  Manuel  t.  WuIIT,  152 
U.  6.  BIO,  38  L.  ed.  S34,  14  Sup.  Ct  Rep. 
«SI,  18  Mor.  Min.  Rep.  86;  Forbea  r.  Oraeey, 
94  D.  8.  762,  24  L.  ed.  313,  14  Mor.  Min. 
Rqi.  183;   Blade  t.  Blkhoni  Hln.  Co.  lOS 


U.  S.  446,  41  L.  ed.  221,  16  Sup.  Ct.  B^ 
UOl,  18  Mor.  Min.  Bep.  >75;  QwlUim  t. 
Dannellan,  115  U.  S.  46,  29  L.  ed.  348,  » 
Bup.  CL  Rep.  1110,  IS  Mor.  Hin.  Rep.  482; 
CUpper  Min.  Co.  v.  EU  Min.  k  Land  Col  104 
U.  8.  220-226,  48  L.  ed.  944-049,  24  S19. 
Ct.  Rep.  S32. 

The  title  >o  created  remained  in  fall  fore* 
and  eSect,  even  against  the  United  States, 
until   cancelation,   forfeiture,    or   abandoa- 

Little  Qunnell  Min.  Co.  *.  Kimber,  Fed. 
Cas.  No,  8.402,  1  Mor.  Min.  Rep.  S36;  Seals 
V.  Cone,  27  Colo.  473,  83  Am.  St.  Rep.  9!, 
62  Pac.  948,  20  Mor.  Min.  Bep.  S91 ;  Bark- 
lage  V.  Ruaaell,  29  Land  Dee.  401;  Iroa 
Silver  Min.  Co.  v.  Campbell,  135  U.  S.  286, 
34  L.  ed.  165,  10  Sup.  Ct.  Rep.  765,  IS  Uor. 
Min.  Rep.  218;  Marquei  v.  Frisbie,  101  U. 
8.  476,  26  L.  ed.  801;  Quinby  v.  Conlan,  104 
U.  B.  420,  26  L.  ed.  800. 

The  relocator  haa  the  aame  rfghta  aa  tha 
original  locator,  although  in  atrictneai  not  a 
discoverer  at  alL 

Armstrong  v.  Lower,  6  Colo.  393,  IB  Her. 
Min.  Rep.  631;  Zerrea  v.  Vanina,  134  Fed. 
616. 

Forfeiture  of  a  mining  claim  doea  not 
cause  the  land  to  revert  to  the  public  do- 
main; it  passee  instanter  to  the  relocabw, 
and  thus  maintains  privity  between  the  re- 
locators  and  the  paramount  title;  namely, 
tbe  I^nl  Utle  held  in  trust  by  tha  United 
Statea,  up  to  the  moment  of  forfeiture  for 
the  prior  locator. 

27  Cyc.  600;  Miller  v.  Taylor,  6  Colo.  41, 
9  Hor.  Min,  Rep.  S47;  Broekbank  v.  Albtia 
Mm.  Co,  29  UUh,  367,  81  Pac  8S3;  Conway 
T.  Hart,-  129  Cal.  484,  62  Pae.  44,  21  Moi 
Min.  Rep.  20:  Zerrea  *.  Vanina,  IM  Fad. 
615. 

The  legal  titto  of  the  United  Statea  does 
not  pass  under  a  Aid  patent,  and  a  void 
patent  may  be  attacked  and  avoided  in  aay 
action  where  it  ia  the  baaia  of  the  praaeea- 
tion  or  defense. 

Williama  t.  San  Pedro,  16S  OaL  44.  M 
Pac  £34. 

Oranite  ta  a  mineral,  and  graaito-beartif 
landa  were  eicliided  from  the  railroad  lead 
grant  under  the  exception  of  "all  minerak." 
Northern  P.  R.  Co.  *.  Boderber^  IBS  U,  B. 
5E6, 47  L.  ed.  676,  23  Sup.  Ct.  Rep.  ats. 

Coal  lands  are  mineral  landa  within  tha 
meaning  of  the  term  as  used  In  itatutca  rego- 
latlng  the  disposition  of  the  poblie  domain. 

Mullan  V.  United  SutM,  118  U.  8.  271, 
SO  L.  ed.  170,  6  Sup.  Ct.  Rep.  1041. 

Landa  valuable  tor  mineral,  whether  of 
the  metallic  or  nonmetalllc  claaa,  are  nb- 
ject  to  location,  entry,  and  purebaae  under 
the  provisions  of  0>«  mining  lawa,  and  art 
also  vrithin  tbe  exertion  of  "mineral  landa" 
from  railroad  land  gnuU. 
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B«  Hooper,  1  Land  Dee.  060;  Maxwell  v. 
Brierl;,  10  Copp'a  L.  O.  00;  Liudl^,  Miacs, 
II  BS,  S8,  137,  Uta,  182;  McQltmn  *.  Wl«n- 
broeer,  U  Land  Dec  370;  Van  Dokd  v. 
Plated,  IB  Land  Dee,  MS;  Harden  t.  Jaa- 
Uon,  16  Land  Dee.  U7 ;  Shepherd  t.  Bird,  17 
Land  Dee.  Bi;  Gary  t.  Todd,  18  Land  Dee. 
68;  Re  Gibson,  21  Land  Dec  827;  Re  Union 
Oil  Ca  20  Land  Dec  SM;  Pacific  Coast 
Marble  Co.  t.  Northern  P.  B.  Co.  £6  Land 
Dec  23S;  AUdritt  t.  Northern  P.  R.  Co.  20 
Land  Dee.  SIB;  Re  Florida  C.  A  P.  R.  Co. 
£6  Land  Dec.  600;  Richter  t.  Utah,  27  Land 
Dmi.  06;  MeQuidd7  t.  Califomia,  20  Land 
Dec  181 ;  Tulare  Oil  &  Mlu.  Co.  t.  Soutbera 
P.  R.  Co.  20  Land  Dee.  2S0;  Beaudette  t. 
Northern  P.  R.  Co.  20  Land  Dec  248; 
Schrimpf  t.  Northern  P.  R.  Co.  29  L*Rd  Dee. 
327;  MorriU  t.  Korthem  P.  R.  Co.  30  l^ad 
Dee.  470. 

Nothing  pUK*  by  Implication  under 
grants  of  a  public  natnre,  but  la  tbe  clear 
and  explicit  language  of  the  grant  murt  be 
found  all  that  la  eonvejcd  bj  It.  When 
doubt  aritea,  the  grants  must  be  construed 
moet  atrictlf  against  tbe  grantee. 

Dubuque  ft  P.  R.  Co.  t.  Litchfield,  23  How. 
86,  16  L.  ed.  OOO;  Slidell  t.  Grandjean,  111 
U.  S.  412,  28  L.  ed.  321, 4  Sap.  Ct.  Rep.  47S ; 
Barden  r.  Northern  P.  R.  Co.  1S4  U.  B.  288, 
38  L.  ed.  002,  14  Sup.  Ct.  Rep.  1030. 

The  value  of  a  mineral  deposit,  rather 
than  ita  kind,  appears  to  have  been  the  con- 
trolling factor  In  determining  whether  the 
lands  containing  It  were  subject  to  entry 
and  patent  under  the  mining  taw. 

Faeiflc  Coast  Marble  Co.  t.  Northern  P.  B. 
Co.  20  Land  Dec  233. 
Petroleum  Is  a  mineral. 
■GUI  ».  Weston,  110  Pa.  312,  1  Atl.  021; 
Westmoreland  k  C.  Natural  Gaa  Co.  t.  De 
Witt,  130  Pa.  230,  0  L.R.A.  T3I,  18  Atl.  724; 
Haguev.Wheeler,  107  Pa.  324,22  LJIA  ML 
37  Am,  St.  Rep.  736,  27  Atl.  714;  Thornton, 
Oil  A  Oas,  I  18;  Murray  t.  Allred,  100  Tenn. 
100,  30  L.R.A.  240,  G6  Am.  St.  Rep.  740. 
43  S.  W.  353,  10  Mor.  Min.  Bep.  160;  Funk 
T.  Haldeman,  S3  Pa.  SSB,  7  Mor.  Min.  Rep. 
203;  Williamson  t.  Jones,  39  W.  Va.  231, 
SS  LJt.A.  S22,  ID  8.  E.  436;  Re  Union  Oil 
Co.  2S  Und  Dec.  301;  Qlrd  *.  California 
Oil  Co.  60  Fed.  031,  18  Mor.  Min.  Rep.  46; 
Re  Piru  Oil  Co.  16  Land  Dee.  117;  Roberts 
T.  Jepson,  4  Land  Dec.  60;  Porter  v.  Mack 
Mfg.  Co.  6S  W.  Va.  036,  64  S.  E.  603:  Suit 
T.  A.  Hocbstetter  Oil  Co.  63  W.  Va.  317,  61 
S.  E.  SOT;  MooK  *.  Griffin,  72  Kan.  104,  4 
LJt.A.(N.S.)  477,  83  Pac  S0&;  Bee  v. 
Bamea,  70  C.  a  A.  433,  149  Fed.  727,  188 
Fed.  476. 
Natural  gas  ta  a  mineraL 
Re  Buffalo  Natnral  Gaa  Fuel  Co.  73  Fed. 
101;  Tbomton,  DU  t  Qaa,  |  18;  Weatmore- 
ftl  Zi.  ed. 


land  &  C.  Natural  Gas  Co.  t.  DeWitt,  13ft 
Pa.  230,  6  LJLA.  731,  18  AtL  724. 

A  mineral  has  been  de&ned  to  be  a  fossil, 
or  what  is  dug  out  of  the  earth.  The  term 
may,  bowerer,  in  the  moat  enlarged  sense, 
be  described  aa  comprising  all  the  substances 
which  DOW  form,  or  which  once  formed,  part 
of  the  solid  body  of  the  earth,  both  external 
and  internal,  and  which  are  destitute  of  and 
incapable  of  supporting  animal  or  vegetable 
life  In  this  view  it  will  embrace  the  bare 
granite  of  tbe  high  mountain  aa  well  as  the 
deepest  hidden  diamonds  and  metallic  ores. 

Bainbridge,  Mines,  pp,  1,  2. 

Mineral  In  ita  general  legal  sense  ie  any 
valuable  inert  or  lifeleae  substance  formed 
or  deposited  111  Ita  present  position  through 
natural  agencies  alone,  and  which  Is  found 
either  in  or  upon  the  soil  of  tbe  earth  or  In 
the  rocks  beneath  the  soil. 

Barringer  k  A.  Mines,  p.  76. 

The  mining  laws  from  their  earliest  his- 
tory have  been  administered  by  the  Land 
Department  as  applicable  in  all  their  force 
and  effect  to  the  public  mineral  lands  with- 
in the  limits  of  railroad  land  grants- 
Central  P.  B.  Co.  V.  Valentine,  11  Land 
Dec.  238. 

The  term  "minerals,"  standing  alone,  and 
aa  understood  in  mining  law,  generally  com- 
prehends and  Includes  al)  tbe  subetancee  in 
the  earth's  crust  which  are  sought  for  and 
removed  by  man  for  the  substance  Itself. 

1  Snyder,  Mines,  |g  134,  140,  143,  145;  2 
Snyder,  Mlnea,  |  826. 

Whatever  i*  recognized  aa  a  mineral  by 
the  standard  authorities  on  the  subject, 
whether  of  metslHe  or  other  substHnzea, 
when  the  same  is  found  in  the  public  lands 
in  quantity  and  quality  sufficient  to  render 
the  land  more  valaable  on  account  thereof 
than  for  agricultural  purposes,  should  b* 
treated  as  coming  within  the  purview  of  the 

Pacific  Coast  Marble  Co.  v.  Northern  P. 
R.  Co.  2fi  Land  Dec.  233. 

Tbe  mineral  exception  having  been  insert- 
ed In  the  patent  pursuant  to  the  assent  of 
the  defendant  railroad  company,  and  puran- 
ant  to  the  agreement  between  the  United 
States  and  the  defendant  railroad  company, 
the  effect  of  the  same  and  of  the  aceeptaneo 
of  the  agreed  patent,  independent  of  any 
itatDtory  authority  to  insert  the  same  in 
the  patent,  la  to  retain  the  title  to  the  con- 
troverted lands  In  the  United  Statea,  and  to 
fstop  the  defendant  railroad  company  from 
denying  that  the  legal  title  to  the  lands  In 
rontroveray  remsins  In  the  United  Statea 
thereunder. 

LeRoy  v.  Jamison,  3  Sawy.  369,  Fed.  Cas. 
No.  8,271;  Gale  v.  Best,  7S  Cal.  £40,  12 
Am.  St.  Rep.  44,  20  Pac.  000,  17  Mor.  Mia. 
Bep,  186;  United  SUtes  v.  Scbars,  102  U. 
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6.  3M,  M  L.  ed.  172;  Froacnt  v.  Flower, 
17  CiO.  SO,  IS  Hor.  Min.  Bcp.  418;  CoweU 
V.  Colondo  Spring!  Oo.  100  U,  B.  SS,  SB 
Uti.  64T;  10  C^e.  780,  790,  701^ 

In  Inaerting  the  mineral  axeeption  Uie 
Department  waa  acting  on  a  eonatrnotion 
of  a  itatute  irhich  it  waa,  called  on  to  con- 
atrue,  and  it  followed  a  conatnictioD  that 
wai  in  force  for  at  leaat  tbirty-acren  jeara; 
and  even  if  the  atatnte  la  ambigunua  or 
doubtful  in  BUch  r^ard,  the  contemporane- 
ous conatruction  of  the  atatute  by  the  ex- 
«cntlTe  officer*,  coupled  with  the  aaaent  and 
Bcquieacence  of  thoae  whoae  duty  it  ia  to 
-conatrue  it,  or  of  those  who  haTe  been  called 
npon  to  carrj  It  into  effect,  Is  entitled  to 
great  respect,  and  should  control  the  con- 
atruction of  the  statute  bj  the  courts. 

United  State*  t.  Moore,  95  V.  8.  760,  24 
L.  ed.  S88;  United  BUtea  t.  Burlington  A 
M.  RiTer  R.  Co.  QS  U.  S.  330,  26  L.  ed. 
108;  United  States  t.  Graham,  110  U.  S. 
210,  28  L.  ed.  12«,  3  Bup.  Ct.  Rep.  682; 
Brown  t.  United  Statea,  113  U.  8.  608,  SS 
L.  ed.  1070,  6  Sup.  Ct.  Rep.  048;  The  Laura 
(Pollock  T.  Bridgeport  S.  B.  Co.)  114  U. 
S.  413,  29  L.  ed.  147,  6  Sup.  Ct.  Rep.  8S1 ; 
United  Statea  t.  Pbilhriclc,  120  U.  S.  62, 
30  L.  ed.  660,  7  Sup.  Ct.  Bep.  413;  Robert- 
son T.  Downing,  127  U.  S.  013,  32  L.  ed. 
271,  8  Sup.  Ct.  Rep.  1328;  Hastings  &  D.  R. 
€o.  T.  Whitney,  132  U.  S.  305,  33  L.  ed. 
307,  10  Sup.  Ct.  Rep.  112;  Heath  t.  Wa|. 
lace,  138  U.  S.  678,  34  L.  ed.  lOOB,  11  Bup. 
Ct.  Rep.  380;  Pennoyer  v.  McConnaughj, 
140  U.  S.  23,  3G  L.  ed.  S70,  11  Sup.  Ct. 
Rep.  099 ;  Barden  t.  Northern  P.  R.  Co.  164 
U.  B.  288,  3B  L.  ed.  002,  14  Sup.  Ct.  Rep. 
1030. 

The  exception  glvea  expression  to  tlie  in- 
tent of  the  granting  act. 

Reynolda  t.  Iron  Sil*er  Mln.  Co.  110  U.  S. 
«e7-e07,  2B  L.  ed.  774-777,  «  Sup.  Ct  Rep. 
401, 16  Mot.  Hin.  Rep.  601. 

Every  part  of  the  patent  must  be  conaid- 
«red  so  that  effect  may  be  given  to  what  may 
appear  to  be  the  controlling  intention  of 
the  grantor. 
'  Pugh  T.  Hays,  SO  Tex.  IBl. 

The  eatoppel  will  be  limited  by  the  ap- 
parent int«)tian  of  tha  parties. 

Colonial  Bank  t.  Hepworth,  L.  R.  30  Ch. 
Div.  30,  60  L.  J.  Ch.  N.  S.  1080,  67  L.  T. 
N.  S.  148,  SO  Wsek.  Rep.  260. 

Estoppels  are  mutual,  and  bind  both 
parties  or  neither. 

Schuhman  t.  Qarratt,  10  Cal.  101 ;  Franli- 
Un  T.  Borland,  28  Cal.  1T6,  ST  Am.  Dee.  Ul ; 
Oordon  t.  San  Di^o,  101  CaL  022,  40  Am. 
St.  Rep.  73,  SO  Pae.  18. 

Where  a  grant  by  metes  and  bounds  coc- 
cepts  a  tract  l^  the  name  under  which  It 
IStO 


ia  generally  known,  tfae  traet  on  • 
does  not  pass  by  the  grant. 

Tnett  T.  AdaJus,  00  CaL  218,  5  P»£.  06. 

Where  a  deed  described  the  land  eoav^ad 
by  coursea  and  diatanoea,  and  eoav^cd  no 
apeciflc  number  of  acraa,  it  waa  eompetant 
for  the  grantor  to  except  a  swamp  or  maiah 
from  the  operation  of  tlw  deed. 

Painter  t.  Pasadena  l^nd  &  Water  Ooi 
91  Cal.  74,  27  Pac  630. 

A  reservation  forhidding  the  grantee  fma 
furnishing  to  others  rock  taken  from  tha 
premisea  aold  ia  valid. 

PaTkoTich  V.  Southern  P.  R.  Co.  150  CaL 
39,  B7  Psc.  IDOT. 

A  reservation  in  a  grant  ia  to  be  interpret- 
ed in  favor  of  the  grantor. 

Martin  v.  Lloyd,  04  Cal.  105,  29  Pae.  4B1; 
Butler  V.  Gosling,  130  Cal.  482,  02  Pac  500; 
Smith  V.  Steams  Ranchoa  Co.  132  Cal.  17^ 
64  Pac.  201,  716;  Sears  v.  Ackerman,  138 
CaL  683,  72  Pac.  171;  Adams  *.  Hopkina. 
—  Cal.  — .  69  Pac  228;  13  Cyc.  676-582. 

All  the  modern  authoritiea  claaa  petroleum 
as  a  hydrocarbon  bitumen, — a  mineral. 

United  States  v.  Buffalo  Natural  Qaa  Ftad 
Co.  172  U.  S.  339,  43  L.  ed.  409,  19  Sup.  Ct 
Rep.  200;  Caldwell  v.  Fulton,  31  Pa.  475, 
72  Am.  Dec.  700,  3  Mot.  Min.  Rep.  238; 
Stoughton's  Appeal,  88  Pa.  198;  Funk  v. 
Haldeman,  63  Pa.  £29,  7  Hor.  Min.  Rep. 
203;  Marshall  t.  Mellon,  179  Pa.  371,  35 
L.R.A.  810,  67  Am.  St.  Rep.  001,  36  AtL 
201,  18  Mor.  Min.  Rep.  648;  Blakley  v. 
HarshaU,  174  Pa.  426,  34  Atl.  564,  18  Hor. 
Min.  Rep.  3G0;  Jennings  v.  BloomSeld,  190 
Pa.  038,  40  AU.  136;  Wilson  v.  Youat  <Wil- 
son  V.  Hughes)  43  W.  Va.  820.  3B  LJLA. 
292,  28  S.  G.  781;  Williamson  v.  Jones, 
39  W.  Va.  eSl,  26  LJLA.  £22,  10  S.  K. 
436;  Southern  Oil  Co.  v.  Colquitt,  28  Tex. 
Civ.  App.  292,  60  S.  W.  109;  Dunham  v. 
Kirkpatriek,  101  Pa  30,  47  Am.  Rep.  OOt; 
Thompson  v.  Noble,  S  PitUb.  201,  11  Hor. 
Min.  Rep.  137;  QUI  v.  Weston,  110  Pa.  312, 
]  AtL  921;  Hurray  t.  Allred,  100  Tenn.  100, 
30  L.R.A.  240,  60  Am.  St  Rep.  740,  43  S. 
W.  366,  10  Mor.  Min.  Rep.  109;  Wagner  t. 
HaUory,  109  N.  Y.  501,  62  N.  E.  684,  21 
Mor.  Min.  Rep.  42;  Kelley  v.  Ohio  Oil  Co. 
67  Ohio  St  S17,  SB  LJUL  706,  OS  An.  6t 
Rep.  721,  49  N.  E.  309;  Westmoreland  t  C 
Natural  Qaa  Co.  v.  De  Witt,  130  Pa.  236, 
6  LJtA.  731,  18  Atl.  724;  Porter  v.  Ha^ 
Mfg.  Co.  6S  W.  Va.  830,  04  S.  E.  863;  Bnit 
V.  A.  Hoehstetter  Oil  Co.  63  W.  Va.  317,  61 
S.  E.  SOT ;  Williama  v.  Bonth  Penn  Oil  Co. 
62  W.  Va.  181,  60  L.R.A.  706,  4S  8.  K.  214; 
Brows  V.  Vsndergritt  80  Pa.  147  LlUi- 
bridge  V.  Lackawanna  Coal  Co.  1S4  Pa.  IN. 
13  L.R.A.  027,  24  Am.  St  Rep.  544,  21  AtL 
1036,  1.7  Mor.  Min.  Rep.  4U;  MeElnBey  v. 
Central  Kentucky  Natural  Oaa  Co.  1S4  Ky. 
SSS,  IM  8.  W.  SU,  20  Aan.  Oaa.  934;  da- 


1013.  BUBKE  T.  SOUTHERN  P.  B.  CO. 

bon  T.  ArkauMS  Territorial  (HI  4  Qu  Co.  Ur.  D,  J.  Hlnklef  ugned  Um  cftoae,  and, 

108  Ailc.  ITS,  MS  8.  W.  182;  Molnfawh  t.  witli  Mr.  T.  H.  HogMtt,  AImI  a  briei  for  ap- 

Bopp,  233  Pa.  613,  82  AtL  949;    EtcbisoD  pelluU  in  No.  280: 

Drilling  Co.  t.  Flournor,   131  1^  i42,  G9  Tlie   lUtntoij  grant,  iMing  in  proaanM, 

So.  867;  Frank  Oil  Cd.  t.  Belleriew  Oaa  t  paaaed  tha  title  granted  aa  of  ita  data  npon 

OU  Co.  29  Okla.  719,  43  L.Bj&.(N.S.)  467,  the  filing  of  the  map  of  deflnit«  location  of 

119  Pae.  260;  GUdya  City  Oil,  Qaa  &  Mfg.  the  road,  of  all  lands  granted  by  It.  and  of 

Co.  T.  Bight  of  War  (Ml  Co.  —  Tex.  Civ.  none  otlier. 

App.  — ,  137  B.  W.  171  i   Ohio  OU  Co.  t.  Bchulenberg  v.  Haniman,  21  Wall.  44,  «0, 

Indiana,  177  U.  8.   190,  44  L.  ri.  T20,  20  22  L.  ed.  661,  654;  LeaTenworth,  L.  A  Q.  E. 

Sup.  Ct.  Bep.  676,  20  Mor.  Min.  Bep.  406;  Ca  t.  United  SUtea.  92  U.  S.  733,  T41,  2S  L. 

Bra>*D  T.  Spilman,   166  U.  S.  606,  069,  39  ed.  634,  S37;  Miaaourl,  K.&T.  R.  Co.  T.Kan- 

L.  ed.  304,  306,  16  Sop.  Ct.  Bep.  245;  Webb  au  P.  R.  Co.  97  U.S.  491, 84  L.  ed.  1096;  St. 

T.  American  Asphaltum  Min.  Co.  64  C  C.  A.  JoBeph  &  D.  C.  H.  Co.  *.  Baldwin,  103  V. 

«S1,  IBT  Fed.  207;  Bacon  t.  Walker,  204  V.  8.  420,  429,  26  L.  ed.  573,  S79;  St.  Paul  k  P. 

E.  316,  SI  L.  ed.  BOl,  27  Sup.  Ct.  Bep.  280;  R.  Co.  t.  Northern  P.  R.  Co.  139  V.  8.  1, 

Chartiera  Block  Coal  C!o.  t.  Mellon,  162  Fa.  6,  S,  36  L.  ed.  77,  79,  60.  11  Sup.  Ct.  Bep. 

286,   18  LJRJl.  702,  34  Am.  St.  Bep.  846,  389. 

29  Atl.  697.  The  exclusion,  bj  the  statute,  of  all  min. 

Messra.  Frederic  R.  Kellogg  and  BoberU  "*'J'"'^    '^-..'11^,^"™'    ^^' u 

_,  ,,         ,      .,   ,           .j,i,       1  i  1  .  ,  "'*"  priEMKti,  excluded   from   the  grant,   in   ita 

SlSTl-                 "  ■'■'"""•'  '''•■  '"  "^  ™il.n^..a  b,  if  M.[llon".ll  U..»l 

VI  .  1_.     •    1     J          1             ..  .  >       1,  lands,  whether  known  or  unknown  to  be  such. 

Not  only  m  Und  gr«>t  ca.es,  but  in  all  3^;^^^  ,    Northern  P.  B.  Co.  1E4  U.  8. 

other  eaae.  known  to  u,    mwhkh  the  Fed-  j^  ^^  g^j    ^^  ^        Ct.  Rep.  1030. 

eral  courts  and  the  Land  Department  have  ^^          ^j       ^^^  ;,  ^  .p^cial  oUtutory 

pa.^  upon  the  quertion     with  the  one  «-  j^      j^^^^^  S^^  deaigned  l^  Congres.  ex 

««ption,  'hloh  wa.  tomediate^  corrected)  ^,„;i„,     ^^   j,fl„^    „«    ^■'^,   ^^           ^ 

r  !i^^      "*t,  V..^''.   Trlu",'°'"*'r'  >»"de  by  it,  and  must  be  «.  ccn.trued  a.  to 

and    both  wUhin  the  lnt«.t  of  the    awmak-  -^  j^j^j  ^^                    i„t,  ^„t_ 

Ing  bodies  and  the  courts  to  connection  with  w'sconain  C.  B.  Ci.  t   Price  County.  138 

the  Tarioua  questions  which  have  arisen,  and  „   g   ^gj   504   3,  l^  ^   8B7.  690,  10  Sup. 

Congress  has  exprewly  approTcd  thte  view,  f^   ^^   3,1.  m„ouri.  K.  t  T.  R.  Co.  .. 

1  Snyder.  Mines,  H  134.  140.  143,  145;  2  k,„^  p_  r,  q„_  „  y.  g.  491    24  L.  ed. 

Snyder,  Mines,  }  926;  Northern  P.  B.  Co.  v.     -      -  -      ■  -    -     -       --■ 

Soderberg,  188  U.  8.  626,  47  L.  ed.  676,  23    _.  _. 

Sup.  Ct.  Rep.  369;   Webb  v.  American  As-  ct.  Bep.  1030.' 

phaltam  Mto.  Co.  84  C.  0.  A.  661,  167  Fed.  The  otBce  of  the  patent  provided  for  to  tha 

207;  Lindaley  t.  Natural  Carbonic  Gas  Co.  statute  la  not  to  make  a  grant  of  landi, 

162  Fed.  958.  affirmed  to  220  U.  B.  Bl,  74.  nor  to  alter  in  any  particular  the  grant  made 

£6  L.  ed.   360,   37S,  31  Sup.  Ct.  Bep.  337,  by   the   statute,   but    is   to   eonflm)   to   th« 

Ann.  Caa.  I912C,  160;   Brewster  v.  Lan;on  grantee  the  right  and  title  granted  to  it  b^ 

Ztoc  Co.  72  C.  C.  A.  213,  140  Fed.  807;  the  aUtute. 

Kansas   Natural   Qas   Co.    v.    Haakell,    172  Missouri,  K.  k  T.  P.  B.  Co.  v.  Kansaa  P. 

Fed.  662;  Gird  v.  California  Oil  Co.  60  Fed.  R-   Co.   B7  U.  8.  401,  24  L.  ed.  1095;    St. 

J131,  18  Mor.  Mto.  Rep.  46 ;  Ohio  Oil  Co.  v.  Jo«epl>  t  D.  C.  B.  Co.  v.  Baldwin,  108  U. 

Indiana,  177  U.  S.  100,  202,  44  L.  ed.  729,  B.  426,  26  L.  ed.  6T8;   Deseret  Salt  Co.  v. 

786,   20   Sup.   Ct.   Rep.   576,  20   Mor.  Mto.  Tarpey.  "2  U.  S.  247,  36  L.  ed.  1001,  12 

Rep.  468;  Bacon  v.  Walker.  204  U.  8.  318.  ^up-  Ct  Rep.  168;   Barden  v.  Northern  P. 

»1  L.  ed.  601.  27  Sup.  Ct.  Rep.  280;  West  ^  ^-  ^«  ?"  B-  "».  3B  L.  ed.  907. 14  Sup. 

V.  Kanaaa  Natural  Qas  Co.  221  U.  8.  229.  ^^'      f.        ^              i        .      „    .l 

',T^V.\  \\  t  ''^  ^'^^  'iL'nr  «r«4e''"e*7„rr»T^LC  ST'l^S 

(N.S  1  1103  81  Sup.  Ct.  Rep.  664 ;Ra  Union  ^^^     au  „toerU  land,  are  by  the  .tat- 

Oil  Co.  25  Land  Dec.  857.  »to  «cluded  from  iU  grant    Therefore  they 

The  fact  that  the  Land  Department  hai  were  not  to  be  located  at  all,  and  if  to  fact 

not  determined  whether  the  land  to  question  located,  they  eouM  not  paaa  under  the  grant. 

was  mineral  or  nonmineral  doea  not  tovolva  Barden  ».  Northern  P.  B.  Co.  aupra. 

M  question  of  fact,  as  the  facte  are  admitted;  Neither  the  pat«nt  laaned  nor  the  isananea 

but  Bolely  a  question  of  law  whether  land  thereof  ostabliahea  an  adjudication  by  the 

valuable  for  its  granite  is  mtoeral  or  non-  office  of  the  Interior  Department  that  all 

mineral  under  the  terms  of  the  grant.  of  the   lands  deaerlbed   to  the  patent  an 

Northern  P.  R.  Co.  v.  Soderberg,  188  U.  nonmineral. 

S.  528.  47  L.  ed.  660,  S8  Sup.  Ot.  Rep.  360.  Wiaeonsto  a  R.  Co.  T.  Prioe  County,  U9 

«B  Jj.  ed.                                                       07  tW 

D,9,l,zedbXTOO<^lc 


supaEME  oouitr  of  the  united  states.  oot.  uui. 

U.  S.  4ee,  S08,  n  L.  «L  «S7,  eVS,  lO  Snp.  Uor.  HiB.  S«p.  «S;  Northera  P.  H.  Os.  *. 

Ct  Kep.  341;  B«rdeii  *.  Nortben  P.  R.  Co.  SoderbeiE,  IDS  U.  S.  028,  47  L.  ed.  680,  IS 

1B4  U.  S.  31S,  32^,  38  L.  ed.  08T,  1000,  14  Bnp.  Ct.  Rep.  306. 

Bop  a.  H.P  1030. ^      „^  ,    _  .  M-m.  D.  J.  HtoklT  ud  T.  J.  B.dJ. 

Il.hb7..n„.  of  „.i™aB,u.  4^1.10.  tj  p„„|,^  „„  ^  .  ^T^ 

-SHbu ...,  ^o«M  .0. 6„.,  .od »,,  1*4  ."Titi'iM  iS;  ,»,S'lS 

muRt  therefore  ehow  afflrnuitivelj  from  the    ...    ri   .       „.    JL       ... '_   ...   __ 

lecord   that   luch   erroneoiu   decUion 


Mot.  Hid.  Bep.  lOOi  Z  lUpalja  A  L.  Law 

'"e*"'T     ,    c     1,1       a  o  »   f'          1?™  Diet.  p.  821i  16  Am.  4Eng.  Enc.  Law,  60O: 

104   as.  638,  640,  M  L.  rf.  875    876.  11  ^ 

W  i  ,^;;   ,T  !m'u  t  «7    4S^'S  Kri"  "'■■  *""»  '■  >^''"'  l""^  '■  ""•'"•l  " 

Wh.™  P    R  'c    I'sf  ij'  Ilis^Ss^    SjS'  •■  ■»■  H-kele""  OH  Co.  03  W.  Va.  317,  01  S. 

«ti 9.2-iS, 'i"i!s.'p  ci'C  fJT-^'s;' '■  '"•^'^- "" "^ * 

1030i    Grignon  t.  AbIot.  Z  How.  319,  S40,  ""  "'  ***  ""' 

11  L.  ed.  283,  291;  DM&tor  r.  PaulJIog,  14  Mr.   Maxwell  Eraita  argued  the  caoM, 

Pet.  40S,  10  L.  ed.  560;  Voorheea  v.  Jaekaon,  and,  witli  Mr.  Henry  W.  Clark,  filed  a  brief 

10  Pet.  473,  9  L.  ed.  490)  Wilcox  j.  JaakMn,  for  appellees: 

IS  Pet.  41)8,  611,  10  L.  ed.  8M,  270.  In  the  admlniatratioD  of  tbe  pnblie  land 

The  officers  of  the  Interior  Departineiit  laws  generally,  it  has  long  been  aettled  that 
bad  authority  In  law  to  issue  the  patent  the  issue  of  a  patent  by  tbe  Departmeat  <t 
pleaded  in  this  cause,  which  purports  to  the  Interior,  under  an  act  of  L'ongreaa  pro- 
pass  to  the  railroad  company  Buch  of  the  viding  for  tbe  disposal  and  patenting  dI 
lands  therein  described  as  are  nomnineral,  public  landa,  la  an  official  determination  and 
and  not  to  pass  title  to  it  of  such  of  them  dectaration  by  the  Department  tlkat  the  land 
as  are  mineral.  io  patented  ia  of  the  character  subject  to 

United   States  v.  'Uaedauicl,  T  Pet.  1,   B  disposition    under    such    act,    and    tliat  all 

Ii.   ed.   687 ;    Newliall   t.   Sanger,   S2   U.   8.  statutory   requirements   preliminary   to  tia 

703,  83  L.  ed.  TG9;    United  States  *.  Pliil.  issue  have  been  complied  with;  and  that  thU 

brick,  120  U.  8.  63,  68,  G9,  30  L.  ed.  S60,  determination  la  concluaive  except  ia  a  di- 

HI,  7  Sup.  Ct.  Rep.  413;  Bobertaon  t.  Down-  rect  proceeding  for  its  annulment  or  tlmits- 

ing.  127  U.  S.  607,  S13,  32  L.  ed.  20D,  2T1,  tlon,    brought    by    the    goTemment    or    it* 

B  Sup.  Ct.  Rep.  1328;  Hastings  k  D.  R.  Co.  privies. 

T.  Whitney.   132  U.  8.  357,  3S6,  33  L.  ed.  Polk  v.   Wendal,  9  Cranch,  87,  W,  3  L. 

363,  307.  10  Sup.  Ct.  Rep.  112;  Pennorer  v.  ed.  fWO,  000;  Steel  v.  St.  Louia  Ismelting  4 

UcConnaughy,    140  U.   8.   1,  23,  36  L  ed.  Hef.  Co.   100   U.   8.  447,  87   L   ed.  220,  1 

803.  370,  11  Sup.  Ct  Rep.  099.  Sup.  Ct.  Rep.  389;  St.  Louis  Smelting  ft  Ref. 

Ihe  saving  clause  in  the  patent  is  etTec-  Co.  *.  Kemp,  104  U.  B.  B30,  80  L.  ed.  875, 

tlve,    and    limits    the  title   of   tbe   railroad  11  Mor.  Min.  Rep.  073;  French  v.  Fyan,  93 

company  to  lands  nonmineral  in  fact  U.  6.  109,  171,  23  L.  ed.  812,  813;   Lee  *. 

Barden  t.  Northern  P.  R.  Co.  164  D.  8.  Johnson,   110  U.  8.  48,  40,  89   h.  ed.  S70. 

888,  38  L.  ed.  902,  14  Sup.  Ct.  Rep.  1030;  «  Sup.  Ct.  Rep.  249;   Johnson  t.  Towate;, 

UeUughlin  v.  Powell,  SO  Cal.  64,  10  Mor.  13  Wall.  72,  83,  20  L.  ed.  48S,  486;  Bohall 

Hin.  Bep.  424 ;  Chicago  Quarts  Hin.  Co.  t.  t.  Dllla,  114  U.  S.  47,  60,  80  L.  ed.  61,  62, 

Oliver,  76  Cal.  194,  7  Am.  8t.  Rep.  143,  16  6  Sup.  Ct.  Rep.  782;  Dulnth  A  I.  lUoge  B. 

Pac.  780;  Gale  v.  Best.  78  Cal.  236,  12  Am.  Co.  v.  Roy,  173  U.  S.  B8T.  690.  43  L.  sd.  B20, 

St.  Rep.  44.  20  Pac.  S50,  17  Mor.  Mln.  Rep.  828,  19  Sup.  Ct.  Rep.  649. 

ISO;  Van  Ness  t.  Rooney,  160  Cal.  131,  116  The  foregoing  proposition  aa  to  the  pre- 

Pae.  398 ;  Eastern  Oregon  Land  Co.  v.  Willow  sumptions  inherent  in  a  patent,  eoaceniiaf 

Blver  Land  ft  Trrig.  Co.  187  Fed.  466.  the  character  of  the  land  and  other  pre- 

Petroleum  or  mineral  oil  Is  within  tite  requisites  of  it*  iaaue,  are  fully  applicable 

meaning  of  the  terra  "mineral."  as  It  was  in    the    case   of    patenta    Issued    under    the 

used  in  the  acts  of  Congress  reserving  min-  Southern  Pacific  Railroad  grant,  and  parties 

eral  lands  from  the  railroad  land  grants.  not  In  pririty  with  the  gorernment  are  not 

Re  Union  Oil  Co.  2S  Land  Dee.  364;  Re  entitled  to  atUck  aach  a  patent  upon  allega- 

Hooper,  1  Land  Dee.  600;  Maxwell  t.  Brier-  tions   that  there   was   no    InTcatigation  or 

ty,  10  Copp's  L.  0.  60;  Pacific  Coast  Marble  determination  by  the  Department  aa  to  the 

Co.  T.  Northern  P.  R.  Co.  25  Land  Dee.  233;  ebaraeter  of  the  land,  or  that  tha  land  was 

Gird  T.  California  Oil  Co.  00  Fed.  631,  18  in  fact  mineral  land. 

iBsa  ••«  V.  •. 
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JtlS.  BVHKS  T.  SODTHBBK  P.  B.  CO. 

SinuBOOB  T.  Wagner,  101  U.  B.  260,  261,       Menra.  Oordou  H.  Buck  ud  A.  A.  Hoeh- 

2S  L.  cd.  910,  911;  Cktholie  BUhop  t.  Oib-  ling,  Jr.,  aIbo  filed  k  brief  lor  appelloea. 
bon,  168  U.  B.  166,  187    39  L  «i.  Ml,  B!6.        j.„^„  ^^^^^^^  ^^^  B^Hj_  ^„j^ 

16  Bup.  Ct.  Rep.  779;   Budon  t.  Northern  ^^  Attorney  General  Kuwhel,  and  Mr.  B, 

P.  R.  Co.  164  U.  8.  2B8,  36  U  ed.  Wtt.  14  p.  Townaanl  Special  Z^A^t  to  tlie  At- 

Bnp.  Ct.  Rep.  1030;  Shaw  y.  Kellogg,  170  ^,„      q^,,,^  jled  a  brief  for  the  Unifatd' 

U.B..812,  839,  42L.  ed.  1060,  1080,  ISSup.  gut4- 

CL  Rep.  032;   De  Cimbra  t.  Roger.,  189        ih.f^  „,  the  grant,  together  with  thr 

D.  a  119,  122,  47  L  ed.  784,  736.  28  Bup.  thorough  reaeoning  in  the  Barden  Caw.  wIlV 

CL  Rep.  61».  not  ^o„  further  discuuion  of  the  llrtt  ane»- 

Appellanta  are  not  in   privttj  with  the  ^Jqq_ 
gOFVemment,  and  haie  therefore  no  itwidlng       j^^^^  ^„  „o  authority  to  tranefer  tltb 

to  attack  thie  patent     The  allegations  ot  to  mineral  Unda.  known  or  unknown,  and 

the  existence  of  mineral  location!  prior  to  „„  .ttempt  by  the  Land  Department  to  do 

patent  do  not  affect  the  qneation.  „  ^^uld  be  aueeeuful,  except  on  the  theory 

Lavegnino  v.  Uhlig,  198  U.  B.  443,  49  L.  that  a  decision  had  actually  been  made, 
ed.  1119,  2B  Sup.  Ct.  Rep.  718.  Barden  t.  Northern  P.  R.  Co.  164  U.  8. 

The   mineral    land   reeervation   clause   in  288,  38  L.  ed.  992,  14  Sup.  Ct.  Rep.  1030j 

the  patent  is  ineffectite  for  any  purpose.  Deaeret  Salt  Co.  t.  Tarpey,  142  U.  B.  241, 

Re  Spong,    6  Land   Dec.    1B3;    Cowetl  ».  26h  86  L.  ed.  999,  1002,  12  Sup.  Ct.  Rep. 

Lammera,  10  Sawy.  246,  21  Fed.  200;  Davie  [gg;  Laugdeau  t.  Banea,  21  Wall.  B21,  629, 

T.  Wiebbold,  139  U.  B.  607,  35  L.  ed.  238,  22  L.  ed.  608,  608;  DavU  ¥.  Wlebbold,  18» 

11  Bup.  Ct.  Rep.  628;  DefTeback  t.  Hawke.  y.  B.  607,  36  L.  ed.  238.  11  Sup.  CL  Rep. 

lis  U.  B.  392,  29  L.  ed.  423,  6  Sup.  Ct.  Rep.  g28. 

96;   Shaw  t.  Kellogg,  170  U.  S.  812,  42  L.        ^  patent  cannot  operate  aa  a  Jndgmrat 

ed.  1050,  18  Sup.  Ct.  Rep.  632;  Courtright  upon  any  matter  which  was  not  neceasarilj 

T.  WiMonsin  C.  R.  Co.  19  Land  Dec.  410;  adjudicated,  and  does  not  appear  from  the 

Eastern  Oregon  Land  Co.  t.  Willow  Biver  face  of  the  patent  to  have  been  adjudicated. 
Land  ft  Irrig.  Co.  119  C.  C.  A.  437,  201  Fed.        23  Cyc.  1297 ;   Hopkins  t.  Lee,  6  WbeaL 

203,  rerersing  187  Fed.  466.  100,  114,  6  L.  ed.  218,  220;  RusaeU  t.  Place, 

Whether  petroleum  is  «  mineral  oil  Is  a  04  u.  S.  608,  610,  24  L.  ed.  214,  21S. 
question  of  fact  which  must  he  determined        Excepttoai  of  mineral  lands,  inserted  i* 

by  a  jury  if  conflicting  evidence  appears.  railroad  patents,  are  valid. 

Farquharton  t.  Barnard,  A.  R.  S.  Oil  A        Reynolds  v.  Iron  Silver  Min.  Co.  118  V. 

Gas  Co.  22  Ont.  L.  Rep.  319,  aDlrmed  by  s.  687,  697,  29  h.  ed.  774,  T77,  8  Bup.  CL 

Privy  Council  in  SS  Times  L.R.S90;  Syming-  Rep.  601,  16  Mor.  Min.  Rep.  691;  Noyes  v. 

ton  V.  Caledonian  R.  Co.   [191Z]   A.  0.  03,  Mantle,  127  U.  S.  348,  32  L.  ed.  168,  8  Sup. 

81  L.  J.  P.  C.  N.  S.  155,  106  L.  T.  N.  B.  Ct.  Rep.  1132,  16  Mor.  Min.  Rep.  611;  Me- 

193,  B6  Sol.  Jo.  87,  [1912]  S.  C.  9,  49  Scot.  Uughlin  v.  Powell,  60  Cal.  84,  10  Mor.  Min. 

L.    R.   40;    Caledonian    R.    Co.   v.   Glenboig  Rep.  424;  Chicago  Quarts  Min.  Co.  t.  Oliver, 

Union   Fireclay    Co.    [1911]    A.   C.   290,  80  75  Cal.  194,  7  Am.   St.  Rep.   143,  16  Pae. 

L.  J.  P.  C.  N.  S.  128,  J04  L.  T.  N.  S.  667,  780;    Carr   t.    Quigley,    67    Cal.    394;    Mo- 

76  J.  P.  877,  [1911]   S-  C.  72,  48  Soot.  L.  Laughlin  v.  Held,  63  Cal.  208;  Gale  v.  Bert, 

R.  628;   North   British  R   Co.  v.  BudhiU  78  Cal.  240,  12  Am.  St.  Rep.  44,  20  Pao. 

Coal    A   Sandstone   Ca    [1910]    A.    C.    116,  660,   IT  Mor.  Mio.  Rep.  186;   Tan  New  ». 

79  L.  J.  P.  C.  N.  B.  31,  101  L.  T.  N.  B.  80B,  Rooney,  180  Cat.  131,  116  Pac.  392;  Earten 

28  Times  L.  R.  70,  64  Sol.  Jo.  79,   [1910]  Oregon  Land  Co.  v.  Willow  River  I«nd  * 

B.  0.  1,  47  Scot.  L.  R.  28;  Great  Western  ^"'^g-  Co.  187  Fed.  486.  _,  _.  ,^  ,  ^^ 

R.  Co.  V.  Carpalla  United  China  Clay  Co.        Even  if  it  -ere  to  he  conceded  that  th. 

noini    A    r'    a«    in  f     I    r*    w    R    nv  exception    was   not    authonied    by    law,    tt 

M   ?'  t'k    R    ias    74    I    P    67    96 V™  "-"'^  ■«•*  ^  t"**«l  »  ">"  "<* Wt*«y 

T   I    ,■  J-  .^o    It'  I   L    J^'         ^T  -"hout  ignoring  entirely  the  char^rter  and 

t^-^     -^L     ll    :^  a«'  Sjlverv.Bush,  (^^^y^^"^  .    \tent  J  an  inrtrument  rf 

213    Pa.    196,    62    Atl.    832;    McK.nney    v.  ,^^     ^^e.    A  patent,  like  a  deed,  can  con- 
Central  Kentucky  Natural  Gas  Co.  134  Ky.  „„,     ^hat  which  it  purporU  to  convey; 

239,  120  8.  W.  314,  20  Ann.  Ca..  934;  Brown  ,„j  ^^  ,4,1^^,  „,  „  ^hnost  ab«ird  to  argue 

V.  Spilman,   166  U.  S.  885,   869,  39  L.  ed.  that  such  an  instrument  will  operate  to  pta» 

804,  306,   15  Sup.  Ct.  Rep.  246 ;   Ohio  Oil  the  title  to  lands  which,  by  ita  own  expm* 

Co.  V.  Indiana,  177  U.  B.  190,  44  L.  ed.  729,  terms,    are    excluded    from    the    premiaaa 

20  Sup.   Ct.  Rep.   576,  20  Mor.   Min.  Rep.  granted.     The  rule  la  well  established  »at 

466;  Wagner  v.  Mallory,  169  N.  Y.  601,  62  elementary  that  such  an  exception  la  put 

N.  G.  684,  22  Mor.  Min.  Rep.  42;'  Northern  of  the  description,  and  the  Instmment  eon- 

P.  R.  Co.  V.  Soderberg,  188  U.  8.  626,  47  tainlng  It  ii  not  to  be  treated  at  eonTeylng, 

L.  ed.  B76,  23  Bup.  Ct.  Rep.  386.  or  in  anywiae  alTecting,  the  Und  excepted. 
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HetAnghliB  t.  Pmrall,  SO  CaL  M,  10  Hor. 
Hin.  Bep.  424;  CUemgo  Qnarta  Hin.  Co.  T. 
OHvcr,  Tfi  CaL  194,  7  An.  St  S«p.  14S,  Ifl 
Ph.  T80i  Vu  N«»  t.  Bootur,  100  CaL  ISl, 
lie  Pmc.  302. 

Patroleiun  or  mineral  otl  te  within  the 
meaning  of  tb*  term  "miner*!,''  as  it  waa 
osed  in  the  uta  of  Congreas  reaerring  min- 
eral lands  from  the  railroad  grants. 

Be  Union  OU  Co.  86  Uwd  Dee.  SSI;  Gird 
r.  California  Oil  Co.  00  Fed.  631,  18  Hor. 
Uln.  Bep.  46;  Northern  P.  B.  Co.  t.  Eoder- 
berg,  1S8  n.  S.  626,  634,  47  L.  ed.  676,  S83, 
a  Sup.  Ct.  Rep.  30S. 

The  railroad  is  not  in  proper  portion  to 
nrge  the  lapposed  mlstalce  of  the  Land  De- 
partment to  ita  own  adrantage,  and  to  the 
detriment  of  the  United  States- 

Bejnoldi  T.  Iron  BUver  Min.  Co.  116  U. 
a  687,  897,  M  L.  ed.  774,  777.  8  Sop.  Ot 
Rap.  601,  16  Mor.  Mln.  Rep.  691. 

Solicitor  General  Davis  also  filed  a  brief 
for  the  United  States. 

Messrs.  Chu-leB  W.  Bunn  and  Charles 
Donnelly  filed  a  brief  for  the  Northern  Pa- 
elfle  Railroad  Company: 

The  mere  neglect  of  the  Department  to 
perfomi  its  duty  prerloDS  to  the  iseuanee 
of  the  patent  would  not  impair  Its  validity. 

Barden  t.  Northern  P.  B.  Co.  1S4  U.  6. 
288,  38  L.  ed.  992,  14  Sap.  Ct.  Rep.  1030; 
Polk  T.  Wendal,  0  Crsnch,  S7,  97,  3  L.  ed. 
606,  088. 

The  distinction  between  a  void  and  a  void- 
able patent  bae  been  noted  many  times  by 
this  eourt  in  language  which  makes  It  plain 
that  a  patent  answering  to  the  description 
contained  in  this  second  question  would  not 
be  void. 

Noble  V.  Union  River  Logging  R.  Co.  147 
U.  6.  186,  37  L.  ed.  123,  13  Sup.  Ct.  Rep. 
271;  Burfennlng  v.  Chicago,  St.  P.  U.  ft  0. 
R.  Co.  183  U.  B.  821,  323,  41  L.  ed.  176, 
178,  18  Sup.  Ct.  Rep.  1018;  United  States 
.V.  Schurr.  102  D.  8.  378,  400,  28  L.  ed.  187, 
173. 

Hie  patent  is  the  determination;  and, 
wbcn  issued  under  a  grant  which  excludes 
mineral  lands,  it  necessarily  detemtlnes  that 
the  lands  described  in  it  are  of  the  claaa 
which  the  patentee  ia  entitled  to  receive.  To 
speak  of  a  patent  as  not  determining  the 
hcts  necessary  to  its  proper  Issuance  is  as 
U  one  were  to  apeak  of  a  Judgment  as  not 
determining  the  facts  necessary  to  its  rendi- 
tion. The  analogy  between  patents  and 
Judgments  in  this  aspect  is  well  recognized 
(Noble  V.  Union  River  Logging  B.  Co.  147 
U.  8.  186,  173,  37  L.  ed.  123,  126,  13  Sup, 
Ct.  Rep.  271):  and  as  a  judgment  is  de- 
elrive  not  simply  of  the  nitimate  facta 
recorded  in  it,  but  as  well  of  &11  the  anteced- 
■it  facta  necessary  to  ita  rendiUon, — of  "all 
|B«0 


ths   media   eoNoludeiMK."      (VMiatkny  t. 

Lnm,  210  U.  B.  280,  £37,  5£  I^  ad.  10*1, 
1042,  28  Sup.  Ct  Bep.  841),— ao  a  patent  it 
a  determination  not  csily  that  the  patsBtaa 
U  the  owner  of  the  lands  dew;ribed  In  it, 
but  as  well  that  they  are  the  Irind  of  lands 
which  may  properly  be  emveyed  to  him. 

The  reservation  and  exception  eontalnsd 
in  the  grant  in  the  patent  to  the  Southern 
Pacific  Bailroad  Company  are  virid,  being 
inserted  without  auttiorl^. 

DcSeback  t.  Eawk^  116  U.  B.  382,  400, 
29  L.  ed.  423,  427,  6  Sup.  Ct.  Bep.  96;  Dans 
V.  Wiebbotd,  139  U.  S.  607,  S2T,  3«  L.  ed. 
238.  246,  11  Sup.  Ct.  Rep.  028;  Shaw  v. 
Kellogg,  170  U.  S.  312.  337,  42  L.  ed.  1060, 
1069,  IB  Sup.  Ct  Rep.  632. 

Such  an  exception  in  a  conveyance  is 
nugatory — 

(1)  Because  repugnant  to  the  grant 

4  Kent,  Com.  486;  Cutler  v.  Tulta,  3 
Pick.  277;  Devlin,  R«l  Estate^  3d  ed.  ISll, 
I  979. 

(2)  Because  uncertain. 

2  Devlin,  Beal  £aUte,  3d  ed.  1911,  p.  1933. 

The  exception  in  the  patent  being  void, 
and  the  patent  being  at  meet  only  voidable, 
the  authorities  are  uniform  upon  the  proposi- 
tioa  ttiat  it  Is  conclusive  against  a  collateral 
attack. 

Polk  V.  Wendal,  0  Cranch,  87,  97,  3  L.  ed. 
886,  868;  Johhaon  v.  Towsley,  IS  Wall.  72, 
83,  20  L.  ed.  485,  488;  French  v.  Pyan.  93 
U.  B.  169,  23  L.  ed.  S12;  St  Louis  BmeHinK 
k  Ref.  Co.  V.  Kemp,  104  U.  a  638,  640,  M 
L.  ed.  876,  BTO,  11  Hor.  Hin.  Bep.  673; 
Steel  T.  St.  Louis  Smelting  k  Ref.  Co.  108 
U.  B  447,  461,  27  L.  ed.  226,  228,  1  Snp. 
Ct.  lUp.  389;  Doolan  v.  Carr,  126  U.  B.  618, 
824,  31  L.  ed.  844,  846,  8  Sup.  Ct  Bep.  1228; 
Chandler  v.  Calumet  k  H.  Hin.  Co.  149  U. 
S.  79,  92,  37  L.  ed.  867,  662,  13  Snp.  Ct 
Rep.  798;  Heath  v.  Wallace,  138  U.  B.  671. 
686,  34  L.  ed.  1063,  106B,  11  Sup.  Ct  Bep. 
380;  HcCormick  v.  Hayes,  169  U.  B.  332, 
348,  40  L.  ed.  171,  176,  18  Bup.  Ct.  Bep.  37; 
Burfennlng  v.  Chicago,  St.  P.  U.  &  0.  R. 
Co.  183  U.  S.  321,  323,  41  L.  ed.  178,  176,  If 
Sup.  Ct.  Bep.  1018. 

The  fact  that  the  appellant  waa  not  b 
privity  with  the  government  In  any  respect 
at  the  time  when  the  patent  waa  issued  to 
the  railroad  company  prevents  him  from  at- 
tacking the  patent  on  the  ground  of  fraud, 
error,  or  irregularity  In  the  issuance  there- 
of, as  so  aUeged  in  the  bill. 

BcAall  V.  Dllla,  114  U.  S.  47,  29  L.  ed. 
61,  S  Sup.  Ct.  Bep.  782;  Sparks  t.  Pierce, 
115  U.  S.  408,  20  L.  ed.  428,  8  Bup.  Ct  Bep. 
102;  Lee  T.  Johnson,  116  U.  B.  48,  29  L. 
ed.  670,  6  Sup.  Ct.  Bep.  249;  Sanford  v. 
Banford,  139  U.  8.  B42,  36  U  ed.  200,  11 
Sup.  Ct  Bep.  686;  Ehrhardt  v.  Bogaboom. 
115  U.  S.  S7,  29  L.  ed.  346,  6  Bap.  Ct  Rep. 
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IlS7i   Qniu  r.  Oupnua,  lU  U.  B.  4M, 
£8  L.  «d.  47<,  4  Bnp.  CL  Bep.  SOS. 

It  was  of  rftilnwd  land  grmnt  patoita  that 
the  oourta  wen  qMsking  when  wma  ol  tha 
■troDgcat  ezpreaaiona  bb  to  tl   ' 


Bardan  v.  Northern  P.  &.  Co.  IM  U.  S. 
£88,  AST,  88  L.  ad.  SK,  1001,  14  Sup.  Ct. 
Rep.  1030;  Wlacouin  C.  K.  Co.  v.  Price 
Countr,  133  U.  8.  400,  SIO,  33  L.  ad.  OST, 
«4,  10  Sup.  Ct.  Rep.  341;  Bt.  PuU  k  P. 
R.  Co.  V.  Northern  P.  R.  Co.  ISB  U.  S.  1,  S, 
36  L.  ed.  77,  7B,  11  Sup.  Ct.  Bep.  380; 
Deaeret  Salt  Co.  t.  Tarpejr,  142  U.  8.  241, 
Sfil,  3G  L.  ad.  flOO,  1002,  12  Sup.  CL  Bep. 
168;  iMkt  Superior  Ship  Canal,  R.  i.  Iron 
Co.  V.  Cunningham,  IGfi  U.  8.  364,  37&,  30 
L.  ed.  1B3,  100,  16  Sup.  OL  Bep.  103;  Shaw 
r.  KeUogg,  170  V.  B.  IX,  330,  42  L.  ed. 
1060,  1060,  18  Sup.  CL  Bep.  632;  United 
State*  T.  Winona  k  Bt.  P.  R.  Co.  16  C.  C 
A.  OS,  32  U.  8.  App.  272,  07  Fed.  067. 

Swamp-land  granta,  lilce  the  railroad 
grants,  were  granta  m  pratanti;  and  it  haa 
been  held  that  tha  right  of  the  statea  to 
the  landa  granted  bj  them  could  not  be  de- 
feated by  failure  to  iaaue  patent. 

Wright  T.  Boaeberry,  121  U.  S.  488,  409, 
SO  L.  ed.  1039,  1041,  7  Sup.  Ct.  Rep.  985; 
French  t.  Fyan,  93  U.  B.  109,  23  L.  ed.  B12. 

It  cannot  be  laid  that  a  eaae  la  not  au- 
thority Ml  one  point  because,  although  that 
point  waa  properly  presented  and  decided 
io  the  regular  courae  of  the  eoneideration 
of  the  cause,  BOmething  else  waa  found  in 
tha  end  which  diapoaed  of  the  whole  mat- 
ter. 

Florida  C.  R.  Co.  t.  Schutte,  103  U.  B. 
lis,  143,  20  L.  ed.  327,  336. 

The  decision  in  the  Barden  Case  has  not 
been  commonly  regarded  as  diotvm. 

Toltec  Ranch  Co.  t.  Cook,  191  U.  S.  632, 
041,  48  L.  ed.  201,  294,  24  Sup.  Ct.  Bep. 
1041;  L«ke  Superior  Ship  Canal,  B.  k  Iron 
Co.  T.  Cunningham,  166  U.  8.  864,  373,  30 
L.  ed.  183,  190, 16  Sup.  Ct.  Rep.  103;  Catho- 
lic Bishop  V.  Gibbon,  168  U.  S.  166,  16S, 
SB  L.  ed.  B31,  930,  16  Sup.  Ct  Rep.  770; 
Central  P.  R.  Co.  f.  Nevada,  1B2  U.  S.  612, 
626,  40  L.  ed.  1067,  1001,  IB  Sup.  Ct.  Rep. 
886;  Shaw  v.  Kellogg,  170  U.  S.  312,  339, 
42  L.  ed.  1060,  1000,  18  Sup.  Ct.  Rep.  032; 
United  SUtea  t.  Chicago,.U.  *  St.  P.  R.  Co. 
87  0.  C.  A.  6B2,  160  Fed.  820,  148  Fed.  891; 
Le  Harcbel  v.  Teagsxden,  162  Fed.  000; 
Jamei  t.  Germania  Iron  Co.  46  C.  C.  A 
470,  107  Fed.  607;  Boynton  t.  Haggart,  67 
C.  0.  A.  301, 120  Fed.  820;  Cosmos  Exp1or»> 
tioB  Co  T.  QtKJ  Eagle  OU  Co.  104  Fed.  47. 

Ur.  Jnitieo  Tan  Derantcr  deliTered  the 
OpiHion  of  the  court: 

X»  1910  Edmund  Bnrke  filed  a  hill  in  equi- 
ty la  tlw  elrmiit  oovit  of  the  United  Statea 
CS  Ih  ed. 
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for  tha  Mmtliam  dlatriet  [STS]  tt  Califor- 
nia, agklnit  the  Sonthem  Padfle  Bailnmi 
Compuir,  tha  Ewb  Tnding  ft  011  Ooa^ 
pa^,  and  Mreral  indlvidoali,  wberdn-  ha 
Boo^t  a  deera*  eatabUahlng  eertala  lighta 
claimed  1^  hi»w  In  flva  aaetiona  of  land  in 
Freano  eounty,  Califonla,  aad  poising 
th*  def endanta  from  aaaertiag  any  r^t  ci 
interest  therein.  A  oroaa  hill  waa  Hied  bj 
J.  L  lAmprecht  and  otha  indiridnal  d»- 
fendanta,  ud  the  two  eorporat*  defendants 
demurred  to  both  Ulla.  The  dannrrera 
were  sustained  and  a  decree  waa  entered 
dismissing  the  hills,  for  reasons  assigned  ia 
an  opinion  announced  the  same  day  in  Boh- 
erU  T.  Boutham  P.  Oo.  180  Fed.  034. 
The  eomplainant  and  oroas  eomplainanta  ap- 
pealed to  the  dreult  eourt  of  appeala,  and 
it  certified  the  caae  here  under  the  Judicial 
Code,  S  239  [30  Stat,  at  L.  1167,  diap.  2S1, 
U.  S.  Comp.  SUt.  Snpp.  1911,  p.  £28],  for 
instruction  upon  designated  qneitioaa  of 
law. 

According  to  the  ceritficate,  the  bill  al- 
leged, in  aubstanee,  that  in  1BS2  the  five 
sections  were  public  landa  and  were  located 
as  placer  mining  claim*  under  tha  mining 
laws  of  the  United  Statea,  eaoh  location 
lieing  preceded  by  a  discovery  of  mineral 
within  iU  Umita;  that  <m  May  B,  18*2,  the 
railroad  company,  with  knowledge  of  these 
locations,  made  application  at  the  local  land 
office  to  have  the  five  aections,  with  others 
patented  to  It  onder  the  land  grant  mads 
to  it  t7  the  act  of  July  27,  1866  (14  But 
at  Im  2B2,  chap.  2T3,  H  3.  4,  18),  and  th* 
joint  resolution  of  Jane  26,  1870  (10  BUL 
at  L.  382,  No.  87),  and  did  then  cormptty 
cause  one  Madden,  it*  land  agent,  to  make 
and  preaent  at  such  land  offloe.  In  support 
of  auch  application,  a  false  and  frandulent 
aCBdavit  stating  that  the  application  con- 
tained a  correct  list  of  lands  tnuring  to  the 
railroad  company  under  its  grant,  and  that 
the  listed  lands  were  vacant,  unappropriat- 
ed, and  not  interdicted,  mineral,  or  reaerrcd 
lands;  that  no  notice  of  such  application 
was  given  to  any  of  the  placer  claimants, 
and  no  hearing  was  had  in  the  local  offlea 
or  in  the  Land  Department  with  the  pur- 
pose of  [673]  determining  the  chsracter  of 
the  lands;  that  on  July  10,  1894,  without 
any  such  inTestigation  or  determination,  a 
patent  was  issued  to  the  railroad  compsny 
purporting  to  convey  to  it,  among  other 
lands,  the  five  sections  in  eontroveray;  that 
the  patent  contained  a  clause  reading; 
"Excluding  and  excepting  all  mineral  lands 
should  any  such  be  found  in  the  tract* 
aforesaid,  but  this  esclneion  and  excep- 
tion, according  to  the  terms  of  the  atatnta, 
■hall  not  be  construed  to  inclnde  coal  and 
iron  land*;"  that  the  railroad  company  a^ 
eepted  the  patent  and  canaed  It  to  bo  f*- 
,--    .  ,  1541 
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oorded  in  Freano  conntj;  thtt.  In  virtue  of 
t^  patent,  the  railrosd  compRny  claim*  to 
own  all  tlie  lands  deacribed  therein,  in- 
cluding the  Ave  Kctions;  that  in  March, 
1909,  the  original  mineral  elaimanti  having 
failed  to  perform  the  required  aasetgnient 
or  development  work  for  the  preceding  year, 
ttie  complainant  and  certain  aisociat«s-of 
hia  entered  npon  the  five  aeetions  and  re- 
located the  tame  aa  placer  mining  claims 
under  the  mining  laws  of  the  United  States, 
each  of  the  new  locations  being  preceded  b; 
a  discovery  of  mineral  within  ita  limita; 
that  the  lands  contain  petroleum  in  com- 
mercial quantities,  which  makea  them  more 
valuable  for  mining  than  for  agricultural 
purposes;  that  the  complainant  is  the  own- 
er of  an  undivided  one-tenth  interest  in  the 
mining  elaimi  crested  bj  the  new  location; 
and  that  the  oil  company,  although  claim- 
ing as  a  lessee  of  the  railroad  company, 
is  ■  mere  instrument  of  the  latter,  being 
entirely  owned,  dominated,  and  controlled 
by  it. 

According  to  the  certificate,  the  cross  bill 
•et  forth  substantially  a  like  state  of  facts, 
aougbt  the  sam«  relief,  and  also  contained 
the  following  allegation :  "These  cross 
complainants  further  say  and  show  unto 
tbe  court  that  the  said  Southern  Pacific 
Railroad  Company,  with  full  knowledge  of 
all  the  facte  and  circumstances  herein  stated 
and  alleged,  did,  for  itself,  iU  successors ' 
And  assigns  forever,  accept  anil  assent  to, 
and  submit  to,  and  agree  to  [674]  be  bound 
by,  each  and  all  of  the  provislona,  stipula- 
tions, terms,  conditions,  restrictions,  limite- 
tions,  exclusions,  and  reservations  in  said  act 
and  joint  resolution,  and  in  said  patent,  or 
«lther  or  any  of  them  conUined,  and  so 
accepting  the  same  and  assenting  and  sub- 
mitting thereto,  and  agreeing  to  be  bound 
thereby,  did  receive  and  accept  satd  alleged 
patent,  and  cause  the  same  to  be  recorded 
In  the  office  of  tbe  recorder  of  the  county 
of  Fresno,  and  state  of  California,  and  that 
said  defendant,  Southern  Pacific  Bsllroad 
Ccmipany,  and  all  persons  claiming  any  in- 
terest in  said  lands  or  any  part  thereof, 
under  or  through  it  by  virtue  of  said  act 
of  Congress  and  Joint  resolution,  and  said 
patent,  or  any  or  either  of  them,  are  bound 
by  all  of  said  provisions,  stipulations,  terms, 
Bonditions,  restrictions,  limitations,  exclu- 
sions, exceptions,  and  reservations,  and  are 
in  equity  and  in  conseienoe  estopped  to  re- 
sist or  deny  the  binding  force  and  effect 
«t  same  or  any  part  or  any  thereof." 

The  questions  propounded  In  the  certifl- 
eate  ara  u  follows: 

"First.  Did  the  said  grant  to  the  South- 
«ni  Paeifle  Bailroad  Company  include  min- 
«ra1  lands  which  ware  known  to  be  such ' 
tSdt 


at  or  prior  to  the  date  of  tha  patent  vt 
July  10,  1894  T 

"Second.  Does  a  patent  to  n  railroad 
company  under  a  grant  which  exelndca  min- 
eral lauds,  as  in  tbe  present  case,  but  which 
is  issued  without  sny  investigation  spoa 
the  part  of  the  otEcera  of  the  Land  Office 
or  of  the  Department  of  the  Interior  a*  to 
the  quality  of  the  land,  whether  agricol- 
tural  or  mineral,  and  without  bearing  upca 
or  determination  of  the  quality  of  the  laoda, 
operate  to  convey  lands  which  are  tha«- 
after  ascerteined  to  be  minerall 

"Third.  Is  the  reservation  and  exoeptioa 
contained  In  the  grant  in  tbe  patMit  to  tht 
Southern  Pacific  Railroad  Company  vmd 
and  of  no  effect? 

"Fourth.  If  the  reservation  of  mineral 
lands  as  expressed  [67S]  in  the  patent  is 
void,  then  is  the  patent,  upon  a  collateral 
attack,  a  conclusive  and  oCDcial  declaratioa 
that  the  land  is  agricultural,  a-d  that  all 
the  requiremeute  preliminary  to  tbe  isau- 
ance  of  the  patent  have  been  complied  withi 

"Fifth.  Is  petroleum  or  mineral  oil  with- 
in the  meaning  of  the  term  'mineral'  as  it 
was  used  in  said  acts  of  Congreoa  reaerving 
mineral  land  from  the  railroad  land  granti! 

"Sixth.  Does  the  fact  that  the  appellast 
was  not  in  privity  with  the  government  ia 
any  respect  at  the  time  when  tbe  pattst 
was  issued  to  the  railroad  company  prevent 
him  from  attacking  th*  patent  on  thi 
'ground  of  fraud,  error,  or  irregularis  it 
the  issuance  thereof,  as  ao  alleged  In  thi 
bill! 

"Seventh.  If  the  mineral  exception  claaa* 
was  inserted  in  the  patent  with  the  eonsnt 
of  the  defendant.  Southern  Pacific  Railroad 
Company,  and  under  an  underatanding  and 
agreement  between  It  and  the  ofllcera  of  the 
Interior  Department  that  said  elanse  shoold 
be  effective  to  keep  in  the  United  States 
title  to  such  of  the  lands  described  la  the 
patent  as  were  in  fact  mineral,  are  tbe  de- 
fendante.  Southern  Paeifle  Railroad  Com- 
pany and  the  Kem  Trading  ft  Oil  CtmipaDy. 
estopped     to    deny    the    validity    of    said 

At  the  outset  it  la  well  to  oboerve  that 
this  Is  not  a  suit  by  the  government  to  eaa- 
cel  or  annul  a  patent  for  fraud  practised 
upon  the  land  ofl^ceis  in  its  procurement, 
or  for  any  fraudulent  act,  error  of  law,  or 
mistake  committed  by  them  In  issuing  H 
(see  United  States  v.  Minor.  114  U.  S.  US, 
20  L.  ed.  110,  S  Bup.  Ct.  Rep.  836;  United 
States  V.  San  Jacinto  Tin  Co.  120  U.  S. 
273.  31  L.  ed.  T4T,  8  Sup.  Ct  Rep.  S50-. 
United  States  v.  Trinidad  Coa!  &  Coking 
Co.  137  U.  S.  160,  S4  L.  ed.  040.  11  Snp. 
Ct  Rtp.  G7;  Gcrmania  Iron  Co.  v.  United 
Btetes,  IBS  U.  S.  379,  41  L.  ed.  7H,  17  Snp. 
Ct  Rep.  33T)  j  nor  is  it  a  anU  to  have  oae 
-,  ,1S4  V.  a. 
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to  whom  «  patent  hai  iatned  decUrad  • 
truBtee  lor  aiiDther  who,  at  tbe  tlm«  of  ita 
iiaue,  had  acquired  such  a  right  to.  the  land 
aa  to  entitle  him  to  that  form  of  equitable 
relief  Ikc  Silver  t.  Ladd,  7  Wall.  211),  228, 
IS  L.  ed.  13B,  141;  Lee  t.  tSTO]  Johncon, 
110  U.  S.  48,  2S  L.  ed.  GTO,  6  Sup.  Ct.  Rep, 
249;  Dulnth  &  I.  Range  B.  Co.  t.  Roj,  ITS 
U.  S.  S8T,  43  L.  ed.  820,  19  Sup.  Ct.  Rep. 
&40;  Svor  t.  Uorrla,  227  U.  S.  624,  ST  L. 
ed.  023,  33  Bnp.  Ct.  Rep.  389).  On  the 
oontrary,  the  suit  it  one  wherein  righta  aa- 
aerted  under  a  patent  are  called  in  ques- 
tion b;  partiea  whose  onlj  claim  to  the 
land  was  Inltistt'd  more  than  fourteen  years 
after  the  date  of  the  pati>nt. 

Aa  the  fifth  question  baa  been  preaeiit«d 
in  aeparata  briefs  and  the  occasion  for  con- 
sidering the  other  questions  turns  npon  the 
answer  to  It,  we  take  it  up  Srst.  It  is: 
'^  petroleum  or  in  In  era!  oil  within  the 
meaning  of  the  term  'mineral*  aa  it  was 
used  Id  Mid  acts  of  Congress  reservin);  min- 
eral land  from  the  rsiirosd  land  grantaf 

This  granting  act,  lil;e  several  others  of 
that  period,  expreaely  excluded  from  its 
operation  "all  mineral  landa"  other  than 
iron  and  coal  lands.  No  attempt  was  made 
at  defining  "mineral  lands,"  and  doubtless 
the  ordinary  or  popular  aigniflcation  of 
tbat  term  was  Intended.  Apparently  it  waa 
used  in  a  sense  which,  if  not  restricted, 
would  embrace  iron  and  coal  lands,  else 
eare  bardly  wonld  hare  been  taken  to  de- 
clare that  It  should  not  include  them.  This 
was  deemed  a  reasonable  inference  in  North 
«m  P.  R.  Co.  V.  Soderberg,  ISS  U.  S.  S26, 
47  L.  ed.  5TG,  23  Sup.  Ct.  Rep.  300,  where 
A  contention  that  it  embraced  only  metal- 
liferous lands  was  rejected.  Tht  quettion 
there  was  whether  it  included  lands  eoO' 
taining  valuable  bodies  of  granite,  and  the 
holding  waa  that  it  did.  While  avoiding 
an  exact  definition,  the  court  was  of  opin- 
ion that  it  comprehended  all  lands  "chiefly 
valuable  for  their  deposlta  of  a  mineral 
character,  which  are  useful  in  the  arts  or 
valuable  for  purposes  of  manufacture." 

Petroleum  has  long  been  popularly  re- 
garded aa  a  mineral  olL  As  its  derivation 
indicates,  tbe  word  meana  "rock  oil,"  an 
oily  autntanc*  so  named  because  found  nat- 
urally oozing  from  crevices  in  rocks.  Its 
existence  in  this  country  was  known  from 
very  early  times,  and  when  this  and  other 
railroad  land  grants,  containing  an  [ST7] 
exception  of  mineral  lauds,  were  made,  the 
extraction  of  oil  from  its  natural  reeervoir 
in  subterranean  rocks  had  come  to  be  a 
promliing  Industry  and  wae  extending  over 
ftn  increasing  area  through  diacoveries  of 
new  oil  fields.  An  official  report  laid  before 
Congress  a  few  months  before  this  grant 
was  made  showed  that  the  daily  output  of 
IS  L.  ed. 


P.  B.  CO.  675-07B 

the  oil  wella  in  Pennsylvania,  Ohio,  West 
Virginia,  and  Kentucky  was  12,000  tiarrela. 
a.  a.  Ex.  Doc  No.  SI,  SSth  Cong.  1st  Sesa. 
In  the  same  year  the  supreme  oourt  o( 
Pennsylvania,  in  disposing  of  an  oil-land 
controversy,  not  only  treated  the  oil  as  a 
mineral,  but  spoke  of  the  work  of  extract- 
ing it  from  the  containing  rocks  aa  "min- 
ing for  oil}"  and.  In  concluding  the  opin- 
ion, said:  "Until  our  acientiOc  knowledge 
on  the  subject  la  increased,  this  is  the  tight 
in  which  the  courts  will  be  likely  to  regard 
this  valuable  production  of  the  earth." 
Punk  V.  Haldeman,  03  Pa.  22D,  7  Hor.  Uin. 
Rep.  203.  And  in  another  case  that  court 
said:  "It  is  a  mineral  substance  obtained 
from  the  earth  by  a  process  of  mining,  and 
lauds  from  which  it  Is  obtained  may  with 
propriety  be  called  raining  lands."  Gill  t, 
Weston,  110  Pa.  312,  317,  1  Atl.  021.  lU 
mineral  eharscter  has  also  been  sllirmed  by 
the  courts  of  other  states.  Williamson 
V.  Jones,  3»  W.  Va.  231,  250,  8S  L.RA.  222, 
10  S.  E.  430;  Kelley  v.  Ohio  Oil  Co.  B7 
Ohio  St.  317,  328,  3B  L.R.A.  703.  03  Am. 
St.  Rep.  721,  4S  N.  E.  SOB;  Murray  v.  All- 
red,  100  Tenn.  100,  3D  L.R.A.  240,  OB  Am. 
St.  Rep.  740,  43  S.  W.  30S,  IB  Mor.  Min. 
Rep.  109;  Wagner  v.  Mallory,  180  N.  7. 
501,  000,  02  N.  E.  SS4,  22  Mor.  Min.  Rep. 
42,  Congress  at  different  times  has  spoken 
of  it  as  a  mineral  (IS  Stat.  at'L.  GB,  chap, 
41,  I  1;  id.  107,  chap.  ISO,  S  109:  29  Stat. 
at  I^  620,  chap.  210,  U.  S.  Comp.  SUt.  IBOI, 
p.  1434;  32  Stat,  at  L.  702,  chap.  1309, 
i  42;  36  Stet.  at  L.  847,  chap.  421.  U.  S. 
Comp.  Stat.  Supp.  1011,  p.  SOS),  and  this 
court  did  so  in  Ohio  Oil  Co.  v.  Indiana,  ITT 
U.  S.  190,  202,  44  L.  ed.  729.  20  Sup.  Ct 
Rep.  GTO,  20  Mor.  Min.  Rep.  400. 

In  the  legislation  of  Consress  the  term 
"mineral  lands"  is  not  confined  to  railroad 
land  grants.  It  occurs  in  the  mining  laws, 
in  an  excepting  clause  in  the  homestead 
law,  and  in  like  clauses  in  other  public-land 
laws.  Evidently  it  has  tbe  same  meaning  In 
all.  The  admin  istrsti on  of  these  laws  has 
rested  with  the  Land  Department,  and  there- 
fore [678]  its  course  of  action  in  respect  of 
oil-bearing  landa — whether  it  has  held  them 
to  be  mineral  or  otherwise — requires  to  bs 
noticed.  The  various  mining  circulars,  in- 
structions, and  decisions,  as  published  from 
time  to  time,  show  that  tbe  matter  probably 
was  not  considered  prior  to  the  first  mining 
circulsr,  July  10,  18TS,  but  that  since  then 
the  Department  has  regarded  petroleum  as 
a  mineral,  and  has  treated  lands  cfaielly 
valuable  therefor' as  mineral  lands.  1    With 


1  Circular  July  15,  1873,  Copp's  Mineral 
Lands,  61 ;  Letter  of  Commissioner  Burdett, 
January  30,  1875,  Sickles's  Mining  Laws, 
401;  Maxwell  v.  Brierly,  10  Copp's  L.  O. 
60;  Instructions  January  30,  1883,  1  Land 
, ~  ]      1K4S 
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k  ringle  neepUoD,  tha  rallsga  Iikt*  bea 
UBiform,  knd  Undi  of  gteiA  Tktns  hmvs 
puaed  into  privkU  ownenliip  under  them. 
Hie  aingle  exception  U  the  cue  of  Be  Uutou 
Oil  Co.  23  Land  Deo.  822,  22S,  decided 
August  27,  1896,  which  wu  revoked  on  % 
motion  lor  review  November  6,  1B07,  SO 
Lud  Dec.  361.  It  ftppecn '  (ram  the  later 
deciBion  tbat  action  upon  other  pending 
cue*  tnming  npon  the  same  question  liad 
been  luapended  in  the  meantime,  m,  prac- 
tically speaking,  there  ha*  been  no  break 
in  the  Department's  rulingi.  The  case  of 
Union  Oil  Co.  presented  a  eontroTcray  l>e- 
tween  that  company  and  the  Southern  Pa- 
eiBo  Railroad  Company  over  a  tract  of  land 
In  California,  the  former  ol aiming  under 
placer  mining  claim  and  insisting  that  the 
land  was  chiefly  valuable  for  petroleum,  and 
therefore  mineral,  and  the  latter  seeking  a 
patent  under  its  land  grant  and  insisting 
that  the  land,  e*en  if  chiefly  valuable  for 
petroleum,  "lu  not  mineral.  In  the  original 
decision  the  Secretary  of  the  Interior  held 
'  that  the  word  "mineral"  embraced  only  "tie 
more  precious  metals,"  such  as  "gold,  sil- 
ver, cinnabar,  etc.,"  but  on  the  rehearing 
this  view  was  rejected  and  the  prior  rul- 
ings holding  petroleum  to  be  a  mineral 
[6T9]  were  reaffirmed  and  applied,  the 
railroad  company's  application  for  a  patent 
being  denied. 

Notwithstanding  these  persuasive  consid- 
eratlons  for  now  regarding  petroleum  lands 
as  mineral  lands  within  the  meaning  of  the 
excepting  clause  in  the  granting  act,  we 
are  asked  to  give  effect  to  the  strictly 
scientific  view  that  petroleum  is  a  resultant 
of  the  decomposition  of  organic  matter  un- 
der certain  conditions  of  temperature  and 
pressure,  and  therefore  is  not  a  mineral. 
As  we  understand  it,  sclentiata  are  not  in 
full  accord  upon  this  point,  some  ascribing 
to  petroleum  an  inorganic  origin.  81  Enc. 
Britannica,  11th  ed.  p.  318.  But,  passing 
tbis  seeming  divergence  in  opinion,  and  as- 
suming that,  when  subjected  to  a  strictly 
Bcientiflc  test,  petroleum  is  not  a  mineral, 
we  think  that  Is  not  the  test  contemplated 
by  the  statute.  It  was  dealing  with  a  prac- 
tical subject  in  a  practical  way,  and  we 
think  it  used  the  words  "mineral  lands,"  and 
intended  that  they  should  be  applied, 
their  ordinary  and  popular  sense.  In  that 
sense,  as  before  Indicated,  they  embraoe 
lands  chiefly  valuable  for  petroleum. 

Our   answer   to   the    fifth   question   mutt 
therefore  be  in  the  affirmative- 
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The  othtf  qneations  are  ao  closely  rdat«i 
one  to  another,  and  turn  so  largely  npM 
principlea  of  general  application  to  ew- 
troveraies  arising  out  of  the  pabtle-land 
laws,  including  railroad  land  grants,  that 
it  seems  the  better  course  to  consider  th^ 
in  a  general  way  In  oonnection  with  tboas 
principles,  and  tiien  to  come  to  the  speeiSe 
answers  to  be  given  to  them  separately. 

We  flnt  notice  a  eontaition  advanced  ea 
the  part  of  the  mineral  claimants^  to  tht 
effect  that  the  grant  to  the  railroad  con- 
pany  was  merely  a  gift  from  the  Uaitai 
States,  and  should  be  construed  and  applied 
accordingly.  The  granting  act  not  only  dc« 
not  support  the  contention,  but  refutes  iL 
The  act  did  not  follow  the  building  of  [6M] 
the  road,  but  preoeded  it.  Instead  of  giving 
a  gratuitous  reward  lor  something  already 
done,  the  act  made  a  proposal  to  the  eoB- 
pany  to  the  effect  that  it  the  latter  would 
locate,  construct,  and  put  into  operation  a 
designated  line  of  railroad,  patents  would 
be  issued  to  the  company  confirming  in  it 
the  right  and  title  to  the  public  lands  tmSi- 
ing  within  the  descriptive  terms  of  ths 
grant.  The  purpose  was  to  bring  about  Um 
construction  of  the  road,  with  the  resulting 
advantages  to  the  government  and  the  pub- 
lic, and  to  that  md  provision  waa  made  for 
compensating  the  company,  if  it  should  do 
the  work,  by  patenting  to  it  the  laads  in- 
dicated. The  company  was  at  liberty  to 
aecept  or  reject  the  propoeal.  It  accepted 
in  the  mode  contemplated  by  the  act,  and 
thereby  the  parties  were  brought  into  sack 
contractual  relations  that  the  terms  of  the 
proposal  became  obligatory  on  both.  Me- 
□otti  V.  Dillon,  107  U.  S.  703,  721.  48  L. 
ed.  333,  339,  17  Sup.  Ct.  Rep.  M5.  And 
when,  by  constructing  the  road  and  putting 
it  in  operation,  the  company  performed  its 
part  of  the  contract,  it  be^me  entitled  ts 
performance  by  the  government.  In  other 
words,  it  earned  the  right  to  the  lands  de- 
scribed. Of  course,  any  ambignity  or  na- 
certainty  In  the  terms  ttn ployed  should  be 
resolved  in  favor  of  the  government,  but  Um 
grant  should  not  be  treated  as  a  mere  gift- 
Two  distinct  land  grants  were  made  la 
the  Southern  Pacific  Railroad  Company,  OM 
on  behalf  of  the  construction  of  a  main  line, 
and  the  other  (act  March  3,  1S71,  IS  8Ut 
at  L.  679,  chap.  122,  g  83)  on  bdulf  of  s 
branch  line.  We  are  not  here  concanel 
with  the  latter.  The  former  waa  made  bf 
the  act  of  July  87,  1800,  U  SUt.  at  L.  891 
chap.  876.  That  act  first  made  provisioa 
for  the  construction  of  a  line  of  railroad, 
by  the  Atlantic  A  Pacific  Railroad  Cob- 
pany,  from  BpringSeld,  Misaonrl,  weatwaid 
through  northern  Ariiona  to  the  Paeili 
ocean,  and  by  its  Sd  and  4th  aaetiaBs  aadi 
1S«  V.  B. 
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Qie  following  grant  of  pttblie  land*  to  that 
eompanj; 

[681]  "Sm.  3.  Tbat  thero  be,  and  li«r«by 
Is,  gnmtod  to  th«  Atlantic  A  PaoiBc  Rail- 
road CompBDy,  Ita  ineeeuon  and  awlgna, 
for  the  purpose  of  aiding  in  the  construction 
of  said  railroad  and  tel^raph  line  to  the 
nwtflo  coait,  and  to  secure  the  ufe  and 
■peedj  tram  porta  tiMi  of  the  mails,  troops, 
munitions  of  war,  and  public  stores,  over 
the  route  of  said  line  of  railway  snd  Its 
hranches,  every  altcmsta  section  of  public 
land,  ftol  mineral,  designated  by  odd  num- 
bers, to  the  amount  el  twenty  alternate  sec- 
tions per  mile,  on  each  side  of  asid  railroad 
line,  as  Bald  company  may  adopt,  through 
the  territories  of  the  United  States,  and 
ten  attcmste  sections  of  land  per  mile  on 
each  aide  of  laid  rsilroad  whenever  It  pasBes 
through  any  state,  and  whenever,  on  the 
line  thereof,  the  United  States  have  full 
title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  free  from  pre-emp- 
tion or  other  elsims  or  rights,  at  the  time 
the  line  of  said  road  is  designated  by  a 
plat  tliereot,  filed  in  the  office  of  the  Com- 
missioner of  the  General  Land  Offlce,  and 
whenever,  prior  to  said  time,  any  of  said 
sections  or  parts  of  sections  shsll  have  been 
granted,  sold,  reserved,  occupied  by  home- 
stcsd  settlers,  or  pre-empted,  or  otherwise 
diipoied  of,  other  landa  shall  be  selected 
by  said  company  In  Hen  thereof,  under  the 
direction  of  the  Secretary  of  the  Interior, 
is  alternate  sections,  and  designated  by 
odd  number!,  not  more  than  ten  miles  be- 
yond the  limits  of  said  altem&te  aections. 
and  not  including  the  reserved  numbera. 
.  .  .  Protnded,  f%rther,  That  all  mineral 
lofid*  be,  and  (he  tarn*  are  hereby,  exeluded 
from  the  operatiotu  of  thii  act,  and  in 
(tsu  thereof  «  lilts  quantity  of  unoccupied 
awd  unappropriateif  ajrrtouftural  lands  in 
odd-numbered  seotion*  nearest  to  the  line 
of  said  road,  and  viithiit  twentp  miles  Iftere- 
o/,  mag  be  eeleoted  as  above  provided:  And 
provided  further,  That  the  word  'mineral,' 
when  It  occurs  in  thie  set,  ihall  not  be  held 
to  .include  iron  or  coal:     .     .     . 

"Sec.  4.  That  whenever  said  Atlantic  A 
Pacific  Railroad  1682]  Company  shall  have 
twenty-flve  conaecntive  milea  of  any  portion 
of  said  railroad  and  telegraph  line  ready  for 
the  service  contemplated,  the  Preiident  of 
the  United  States  shall  appoint  three  com- 
mieeioners  to  examine  the  same,  who  shall 
be  paid  a  reasonable  compensntion  for  their 
services  by  the  company,  to  be  determined 
by  the  Secretary  of  the  Interior;  and  U 
H  shall  appear  that  twenfy-five  consecutive 
miles  of  said  road  and  telegraph  line  have 
been  completed  In  a  good,  substantial,  and 
workmsnillce  manner,  as  in  all  other  re- 
spects required  by  thti  act,  the 
ss  Ih  ed. 


aioners  shall  so  report  under  oath,  to  the 
President  ot  the  United  States,  and  pstanta 
of  lands,  as  aforesaid,  shall  be  Issued  to 
said  company,  confirming  to  said  company 
the  right  and  title  to  said  landa  situated 
opposite  to  and  ootermlnons  with  said  com- 
pleted section  o(  said  road.  And  from  time 
to  time,  whenever  twenty-flve  additional 
consecutive  miles  shall  have  been  conatruct- 
ed,  completed,  and  In  readineia  as  afore- 
said, and  verified  by  said  eommiaaionera  to 
the  President  of  the  United  States,  then 
patents  shall  be  Issued  to  said  company 
conveying  the  additional  aectiona  of  land 
as  aforesaid,  and  so  on  ai  fatt  as  every 
twenty-five  miles  of  Hiid  rosd  is  completed 
aa  atoresaid." 

By  ita  18th  section  the  act  made  provi- 
sion for  the  constructloB  by  the  Soutbera 
PaGifie  Rsilroad  Company  of  a  connecting 
line  of  railroad  from  the  eastern  boundary 
of  California  to  San  Franciaco,  and  in  that 
connection  made  the  grant  now  under  eon- 
aideration.    That  section  reads: 

"That  the  Southern  PaciQo  Railroad,  a 
company  incorporated  under  the  laws  ot 
the  atate  of  California,  is  hereby  author- 
iied  to  connect  with  the  said  Atlantis  ft 
Pacific  Rsilroad,  formed  under  this  act,  at 
such  point,  near  the  boundary  line  of  ths 
atate  of  California,  as  they  shall  deem  moat 
suitable  for  a  railroad  line  to  San  Francisco, 
and  shall  have  a  uniform  gauge  and  rate  of 
freight  or  fare  [083]  with  aaid  road;  and 
in  consideration  thereof,  to  aid  in  Its  con- 
struction, shall  have  similar  grants  of  land,' 
subject  to  all  the  conditions  and  limitations 
herein  provided,  and  shall  be  required  to 
construct  its  road  on  the  like  regulations, 
as  to  time  and  manner,  with  the  Atisntltf 
i.  Pacific  Railroad  herein  provided  for." 

Turning  to  j|  3  and  4,  as  must  be  done, 
to  ascertain  the  nature,  extent,  conditions, 
nnd  limitationa  of  the  grant  made  by  this 
section,  it  will  be  seen  that  it  was  of  "every 
alternate  section  of  publie  Isnd,  not  min- 
eral, designated  by  odd  numbers,"  ete.,  snd 
was  accompanied  by  a  declaration  "that  alt 
mineral  lands  be,  and  the  same  are  hereby, 
excluded  from  the  operations  of  this  act, 
and  In  lieu  thereof  a  like  quantity  of  un- 
occupied and  unappropriated  agricultural 
lands  in  odd-numbered  sections  nearest  tO' 
the  line  of  said  road,  and  within  twenty 
milea  thereof,  may  be  selected  as  above  pro- 
vided." Worda  hardly  oonld  make  It  plainer 
that  mineral  lands  were  not  inoluded,  but 
expressly  excluded.  This  is  fully  reeog- 
niied  by  counsel  on  both  aides.  But  by 
whom  and  when  was  It  to  be  determinaci 
whether  lands  otherwise  within  the  grant 
were  mineral  and  therefore  excluded,  or 
nonminersl  and  therefore  InclndedT  How 
long  was  the  question  of  the  exelnalon  oi 
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'iDalunon  of  pnrticnkr  Kctiona  to  be  kn 
open  oneT  Wu  it  to  depend  apon  k  di«- 
C0TeT7  of  miDersl  at  any  time  in  the  future, 
even  a  hundred  yeare  after  the  oompletion 
«f  the  railroad,  or  was  it  intended  that  the 
mineral  or  nonmlnera.]  character  of  the 
landi  ahould  be  determined  in  admlniater- 
Ing  the  grant,  and  that,  depending  on  the 
mult,  patents  ahould  issue  or  indemnity  be 
allowedT  We  think  these  questions  find 
clear  and  decisive  aneners  In  the  granting 
«et  when  considered  in  the  light  of  settled 
principles  of  general  application  to  the  ad- 
ministration of  the  public-land  laws,  in- 
cluding railroad  land  grants. 

As  has  been  seen,  the  exclusion  was  of 
"all  mineral  lands."  It  was  not  a  mere 
reservation  of  minerals,  but  !684]  an  ex- 
clusion of  mineral  lands,  coupled  with  a  pro- 
TisLon  that  the  compaiij  should  receive  other 
lands,  not  mineral,  in  lieu  of  them.  This 
shows  that  a  determination  of  the  charac- 
ter of  the  lands,  as  mineral  or  nonmlnerat, 
was  plainly  contemplated.  Besides,  there 
was  an  exclusion  of  all  sections  and  parts 
-of  sections  "granted,  sold,  reserved,  accu- 
pied  by  homestead  settlers,  or  pre-empted, 
or  otherwise  disposed  of"  when  the  tine  at 
the  road  should  tw  definitely  located,  and 
this  was  followed  by  a  similar  provision  for 
lieu  lands.  The  two  exclusions  and  the  in 
-demnity  provisions  made  it  practically  im- 
perative that  there  be  sn  authoritative  iden- 
tification of  the  lands  passing  under  the 
grant  and  of  those  excluded,  for  otherwise 
great  uncertainty  In  titles,  conflicting 
claims,  and  vexatious  litigation  would  be 
inevitable.  Appreciative  of  this,  Congress 
confided  the  identification  of  the  lands,  both 
included  and  excluded,  to  the  Land  Depart- 
ment, of  which  the  Secretary  of  the  In 
terior  is  the  supervising  oflicer.  We  sa,v 
their  identlfl cation  was  confided  to  that  De- 
partment, because  the  granting  act  ex- 
pressly provided  for  the  iuue  of  patents 
"confirming  to  said  company  ttia  right  and 
title  to  said  lands,"  obviously  meaning  thr 
lands  grunted,  but  not  the  excluded  lands. 
and  also  directed  that  the  indemnity  land* 
he  selected  "under  the  direction  of  the 
Secretary  of  the  Interior,"  and  because  thai 
Department  was  already  expressly  charged 
with  the  administration  and  execution  ol 
all  public-land  laws  as  to  which  it  was  not 
specially  provided  otherwise.  Rev.  Stat. 
H  441,  4S3,  S478,  U.  B.  Comp.  SUt.  1001. 
pp.  2fi2,  ZST,  1G86.  In  Catholic  Bishop  v. 
Olbbon,  168  n.  S.  1G5,  166,  167,  39  L.  ed. 
931,  BSfl,  16  Sup.  Ct.  Rep.  779,  which  re- 
lated to  a  grant,  the  identification  and  ex- 
tent of  which  depended,  a*  here,  upon  an 
aacerUinment  of  matters  of  taet  made  ma- 
terial by  the  granting  act,  this  court  said; 
"While  there  may  be  no  apecifle  reference 
1i«f 


In  the  act  of  1S4S  [tt  SUt.  »t  L.  3S3,  Anf. 
177]  of  questions  arising  under  thia  graat 
to  tho  Land  Department,  yet  ita  xlmlatstiB- 
tion  comas  wiUiln  the  scope  of  tka  gvacral 
[686]  powers  vested  in  that  Department. 
.  .  .  .  It  nay  b«  laid  down  aa  a  gcacral 
rule  that,  in  the  abaenee  ol  aome  qieeiBe  pro- 
vision to  tht  contrary  in  respect  to  any  par- 
ticular grant  of  public  land,  its  administra- 
tion fails  wholly  and  absolutely  witfain  the 
jurlsdictioo  of  the  Commissioner  of  the  Gea- 
eral  Land  OfHce,  under  the  auperviaioa  d 
the  SecreUry  of  the  Interior.  It  is  act 
necessary  that  with  each  grant  there  shall 
go  a  direction  that  its  administration  shall 
be  under  the  authority  o(  the  Land  Depart- 
ment. It  falls  there  unless  there  is  esprcM 
direction  to  the  contrary." 

True,  the  grant  now  under  considTatlaa 
was  Ja  pnMcntl  In  the  sense  that  the  title 
to  the  granted  lauds,  when  they  should  be 
identified,  passed  as  of  the  date  of  the 
granting  act;  but,  as  has  been  indicated, 
the  act  did  not  itself  Identify  them,  and 
in  the  nature  of  things  that  was  not  praetl. 
cable.  It  waa  not  certain  that  the  read 
would  be  constructed,  or  what  landa  would 
be  free  from  other  claim*  at  ths  time  of 
its  definite  location,  or  what  would  kt 
mineral.  This  led  to  the  nse  of  general 
descriptive  terms  which  required  to  be  ap- 
plied to  particular  landa,  ahould  the  road 
be  constructed.  And  so  it  waa  that  pre- 
vision was  made  for  iaauing  patents  "eon- 
Hrming  to  said  company  the  right  and  title 
to  ssid  lands"  after  constmction.  A  real 
necessity  would  then  arise  for  Identify iag 
the  lands  passing  under  the  grant.  This 
was  obviously  the  purpose  of  the  patents. 
They  were  to  be  in  confirmation  of  the  earn- 
pany's  "right  and  title,"  and  so  were  to 
be  the  legally  app<dnt«d  evldenee  that  Iks 
lands  described  In  them  had  paaaed  to  the 
Knnpany  under  the  grant. 

Aa  It  plainly  waa  not  intended  that 
patents  should  issue  for  eiclnded  lands,  to 
which  the  company  was  not  to  have  any 
right  or  title,  the  direction  respecting  the 
issue  of  patents  necessarily  carried  with  it 
the  power  and  the  duty  of  determining  la 
?very  instance  whether  the  land  came  with- 
in the  terms  of  the  grant,  or,  for  any  reaaoa, 
was  excluded  [686]  from  it,  and  of  giving 
appropriate  eflfect  to  the  result  by  granting 
or  refusing  a  patent.  This  ia  the  theety 
upon  which  the  Land  Department  uniforaly 
has  proceeded  in  the  administration  and  ad- 
justment of  this  and  other  railroad  laad 
granta,  and  this  court  repeatedly  has  pro- 
nounced It  the  true  tbewy.  lie  depwV 
mental  view  and  practice  are  shows  la 
Central  P.  B.  Co.  v.  Valentlite,  11  La^ 
Dec.  2S8,  where  It  was  aald  bj  Baere- 
tuy   Noble    (p    SU)i     It   la   not   qmm- 
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tioned  that  the  lAnd  Department  hu  Juris- 
:dietioii  until  patent  or  eertifioation,  aa  the 
«aae  maf  be,  to  the  company,  to  determine 
whether  any  of  the  lands  within  the  lateral 
Hmits  of  the  grant  had  been,  at  the  time 
the  line  of  the  road  waa  drfloitelf  fljced, 
'■old,  reaerred,  or  otherwlM  diipoaed  .of,' 
'Or  ^ras  eubject  to  'a  pre-emption  or  home- 
stead claim,'  and  therefore  excepted  from 
the  grant.  That  nieh  Juriadiction  exiata 
tltere  can  be  no  doubt,  and  I  am  unable  to 
perceive  upon  what  principle  of  logic  or 
proreaa  of  renaoning  it  can  be  claimed  that 
a  like  jnriadiction  doea  not  exiat  for  the 
parpoite  of  determining  whether  the  landa 
•re  mineral,  and  for  that  reaaon  excepted 
from  the  grant.  UaDifeatlj',  the  juriadic- 
tlon  to  determine  the  exception  ta  the  aame, 
whether  the  inquir;  ii  instituted  ai  to  the 
character  of  the  land,  or  as  to  its  particular 
atatuB,  at  the  date  when  the  rights  of  the 
companj  attached  under  the  grant."  Again 
(p.  244}  :  "All  the  landa  within  the  pri- 
mary limits  of  a  railroad  grant  do  not 
necessarily  pasa  to  the  railroad,  hut  only 
cnch  ai  are  not  within  the  cxeeptiona  named 
ia  the  grant,  and  S^retary  of  the  Interior 
is  elothed  with  the  authority  of  determin- 
ing In  the  flrst  inatance  which  lauds  paaa 
by  the  grant  and  which  do  not  paaa,  and 
thia  he  does  by  approving  lists  for  certifi- 
eation  or  patent."  And  again  (p.  E40); 
'Vow,  thia  juriadiction  is  in  the  Laud 
Department,  and  it  continues,  as  we  have 
aaen,  until  the  lands  have  been  either  pat- 
ented or  certified  to,  or  tor  the  use  of,  ttie 
railroad  company.  By  reason  of  this  Juris- 
dietion  [687]  it  has  been  the  practice  of 
that  Department,  for  many  years  past,  to 
refuse  to  lasue  patents  to  railroad  compa- 
nies (or  lands  found  to  be  mineral  in  charac- 
ter  at   any   time   before   the   date   of   the 

The  aame  anhjeet  came  before  thia  court 
is  Barden  *.  Northern  P.  R.  Co.  1S4  U.  8. 
2SB,  S8  L.  ed.  902,  14  Snp.  Ct.  Rep.  10.10. 
The  caae  arose  under  a  grant  (13  Stat,  at  L. 
385,  chap.  217)  containing  an  exclusion  of 
mineral  lands,  provisions  for  indemnity, 
and  a  directloo  for  patents,  identical  wiUi 
tboae  now  nnder  consideration;  the  grant 
being  followed  by  a  joint  resolution  (13 
Stat,  at  L.  6S7)  which,  referring  to  that 
and  other  grants  made  at  the  same  session, 
daelared  that  none  "ahall  be  so  construed 
■a  to  embraoa  mineral  landa,  which  in  alt 
eaaes  shall  be,  and  are,  reserved  exclusively 
to  the  United  States,  unless  otherwise 
■peelally  provided  in  the  act  or  acts  making 
Uie  grant"  On  the  part  of  the  railroad 
oompany  it  was  insisted  that  the  conditions 
fltisting  when  the  line  of  railroad  was  defi- 
nitely located  should  be  taken  as  decisire 
el  whether  lands  were  mineral  or  othei^ 
•I  L.  «d. 


wise  in  the  lense  of  the  mineral-land  a* 
elusion,  and  much  apprehension  was  ax- 
pressed  lest  a  different  ruling  would  pot 
the  matter  so  at  large  that  a  discovery  of 
mineral  at  any  time  In  the  future  would 
defeat  titles  supposedly  complete.  By 
leave  of  the  oourt,  the  Solicitor  General 
appeared  on  behalf  of  the  government,  and 
took  the  position  shown  by  the  followlug 
extract  from  his  brief  (lU  U.  8.  2S«-£S8: 
Brief,  pp.  4-7  )i 

"The  act  itself  provides  for  the  issuing 
of  patents  to  tbe  railroad  company,  and 
contemplates,  therefore,  that  the  Secretary 
of  the  Interior,  prior  to  auch  iaaue,  ahall 
determine  whether  the  lands  sought  to  be 
patented  come  within  the  terms  of  the 
grant;  in  other  worda,  whether  they  are 
in  odd  sections,  unappropriated,  not  miner- 
al, etc. 

"But  it  la  said  that  the  Secretary  of  the 
Interior  has  no  authority  to  patent  mineral 
landa,  and  that  a  patent  for  [688]  lands  In 
fact  mineral  would  afford  no  protection  to 
the  railroad  company  in  the  event  of  the 
future  discovery  of  precious  metals  therein. 
This  is  a  mlsUke.  After  the  Secretary  of 
the  Interior  has  decided  that  any  particular 
lands  are  not  mineral,  end  has  Issued  a 
patent  therefor,  the  title  is  not  liable  to 
be  defeated  by  the  auhsequent  diacovery  of 
minerals.  The  authorities  upon  this  point 
are    cited    in    Mr.    Shields'    original    brief 

[pp.  40  to  eo]. 

"The  point  is  also  covered  by  the  eaae  of 
Davla  V.  Wiebbold,  130  U.  B.  607,  36  L.  ed. 
238,  11  Sup.  Ct.  Bep.  628,  where  a  patent 
was  issued  for  a  town  site,  and  minerals 
were  subsequently  discovered  In  the  lands 
patented.  But  it  was  held  that  the  title 
waa  not  affected  by  auch  diacovery,  and 
Ihat  the  provision  of  the  town-aite  act 
(Rev.  SUt.  §  2302,  U.  S.  Comp.  Stat  11)01, 
p.  14S9)  that  'no  title  shall  be  acquired 
to  any  mine  of  gold,  silver,  cinnabar,  or 
copper,'  does  not  apply  where  the  mines 
were   discovered   after   a   patent   has   been 

"Mr.  Juatlee  Field,  delivering  the  opinion 
of  the  court,  quotes  with  approval,  at  page 
521 ,  the  following  languid  of  Judge  Sawyer 
in  Cowell  v.  Lammers,  10  Sawy.  246,  8ST, 
21  Fed.  200,  206:  There  must  be  some 
point  of  time  when  the  character  of  the 
land  must  be  finally  determined,  and,  for 
the  interest  of  all  concerned,  there  can  be 
no  better  point  to  determine  this  question 
than  at  the  time  of  issuing  the  patent.' 

"And  again,  at  page  0£3,  he  qnotea  with 
approval  the  following  language  of  Ur. 
Juatlee  Lamar  while  Secretary  of  the 
Intarior  [6  Land  Dee.  194]:  The  tasne  of 
said  patent  was  a  determination  by  tfa* 
propel  tribunal  that  the  iKoda  oorend  by 
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tha  pateit  wan  granted  to  Mdd  ootaf 
and  hence,  under  the  proriao  of  uid 
were  not  mineral  at  the  data  of  the  lain 
of  aald  patent.' 

"And  again,  page  S24:  The  gran 
patent,  when  lined,  wonld  thna  be 
t«  carry  with  tt  the  determlnatioB  of 
proper  anthoritiea  that  the  land  pate 
waa  not  eabjeet  to  the  exception  state 

[B89]  -Ja  Moon  t.  Bmaw,  IT  Oal  Iff 
Am.  Dec  lit,  IS  Uor.  Uln.  Rep.  41B,  it 
dedded.  In  the  flnt  opinion  dellTcre* 
Hr,  JuaUce  Field  aa  chief  jnitlce  of 
mpreme  court  of  California,  that  the  pi 
of  the  Dnited  SUtea  paaaea  title  to 

*W  eonrae.  If  the  railroad  company  ki 
at  the  time  of  receiving  a  patent  that 
lands  eoTered  bj  it  are  mineral,  a  eai 
fraud  is  presented  which  entitles  the  S 
tary  of  the  Interior  to  have  the  patent 
celed,  aa  waa  done  in  Horton  t.  Nebn 
21  Wan.  «eO,  22  L.  ed.  639,  12  Hot. 
Rep.  451,  and  in  Weaten  P.  B.  Ci 
United  BUtM,  108  U.  8.  SIO,  £7  L.  ed. 
2  Bnp.  Ct.  tlep.  802.  Bnt,  barring  eaw 
fraud,  the  laming  of  a  patent  by  the  B 
tary  of  the  Interior  to  Uie  railroad  com) 
giTM  it  an  absolute  title,  not  liable  t 
defeats  by  the  anbaeqnent  diiooTer] 
mloerala. 

"Here,  then.  Is  a  method  of  adjusting 
company's  grant  according  to  the  proce 
coubemplRted  by  the  act  iteeU,  which 
tecta  fnlly  the  interest  of  both  the  goi 
ment  and  the  railroad,  and  which  1 
accordance  with  the  practice  which 
alwaya  prevailed  In  the  Department  ol 
Interior."  Citing  Secreta^  Noble's 
cisiott    in   Central   P.   R.   Co.   r.   Valen 

The  court  rejected  the  contention 
the  condition!  existing  at  the  date  of 
nite  location  were  decisive  of  whether 
land  waa  mineral  or  nonmineral,  and 
that  the  question  mnalned  an  open 
ntitil  the  issue  of  a  patent.  In  the  Ii 
connection  the  eonrt  referred  to  ] 
deciiiona  respecting  the  power  and  dnt 
the  Land  Department,  In  Issuing  pat 
to  inquire  and  determine  whether  the  1 
ara  ol  the  claaa  preacrlbed,  whether  t 
are  other  clalma  £o  them,  and  whether 
applicant  is  entitled  to  a  transfer  of 
title;  reaffirmed  it*  mling  in  St.  I 
Smelting  k  Ref.  Co.  v.  Kemp,  104  U.  S. 
040,  26  L.  ed.  87fi,  670,  11  Uor.  Min. 
073,  that  a  patent  not  only  "operatea  to 
the  title,  bnt  la  in  the  nature  of  an  oil 
deelaration  by  that  branch  of  tha  goi 
ment  to  which  the  alienation  of  the  pi 
lauds,  under  Hit  'law,  is  Intnuted, 
all  the  reqnlrementa  preliminary  [SBOj 
t»4» 


ita  liana  have  been  complied  wtthj"  anl 
farther  aald    (pp.  S28,  32B}  > 

"If  the  Land  Department  mnat  dedds 
what  lands  ahatl  not  be  patented  becanw 
reaerved,  aold,  granted,  or  otherwise  i^ 
propriated,  or  because  not  free  from  pre. 
emption  or  other  clalma  or  il^ta  at  tte 
time  the  line  of  the  road  ia  definitely  flzad, 
it  mnit  alio  decide  whether  lands  are  «• 
oepted  beeanie  they  are  minenl  lands. 
.  .  ,  If ,  aa  inggeated  hy  oonnael,  wb» 
the  Becretary  of  the  Interior  haa  nndv 
conaideratiMi  a  liat  of  lands  to  be  patcalad 
to  the  Northern  Padfle  Railroad  Company, 
it  is  shown  that  part  of  said  lands  contain 
minerals  of  gold  and  ailver,  dlieovncd 
■inoe  the  eompany'a  loeation  of  ite  road 
oppoilte  thereto,  he  wonld  not  perform  bto 
duty,  itated  in  Knight  v.  United  Land 
Also.  I4B  n.  8.  181,  178,  SSL.cd.B74, 
980,  12  Sup.  Ct  Rep.  2B8,  as  the  'super- 
vising agent  of  the  government  to  do  jnittee 
to  all  elalma  and  preaerve  the  rights  of  tb* 
people  of  the  United  Statea,'  by  certifying 
the  lilt  nntil  corrected  in  accordance  with 
the  diicovaiiet  made  known  to  the  Depart- 
ment.   .    .    . 

"There  are  nndonbtedly  many  eases  aris- 
ing before  the  Land  Department  in  tht 
dlspoiitioa  of  the  public  lands  where  it 
will  be  a  matter  of  much  difficulty  on  the 
part  of  ita  offleera  to  aacertain  with  ac- 
curacy whether  the  landa  to  be  disposed 
of  are  to  be  deemed  mineral  landa  or  agri- 
cultural  lands,  and  in  auch  eases  the  rale 
adopted  that  they  will  be  oonsidcred  mi» 
eral  or  agrienltural,  aa  they  are  mar* 
rahuble  in  the  one  elaaa  or  the  other,  may 
be  sonnd.  The  officers  will  be  governed 
by  the  knowledge  of  the  landa  obtained  at 
the  time  as  to  their  real  ehameter.  Th* 
detemtinatton  of  the  fact  by  thcae  otteen 
that  they  are  one  <w  the  other  will  be  ec»- 
sidered  as  oonclnalve." 

And  then,  after  quoting  approvingly  what 
we  have  already  extracted  from  Seeretaiy 
Noble'a  deelalou  In  Central  P.  R.  Oo.  v. 
Valentine,  supra.  It  waa  added  (p.  S30]: 
■at  is  tme  that  the  patent  haa  been  iwud 
[691]  in  many  Instance*  without  the  Inves- 
tigation and  consideration  which  the  pubUe 
interest  requlrea;  but  tf  that  haa  been  d<B* 
without  fraud,  though  unadvisedly  by 
officers  of  the  Qovemment  charged  with  tb« 
duty  of  •npervising  and  attending  to  th* 
preparation  and  iaane  of  aoeh  patents,  tht 
consequence  mnat  be  borne  by  the  govaa- 
ment  until,  by  farther  leglalatioti,  a  atrictsr 
regard  to  their  dntlea  In  that  leapeet  caa 
be  enforced  upon  thfm." 

Of  the  decision  in  that  eaae  it  waa  can- 
clsely  said  In  Shaw  «.  Kellogg,  170  D.  & 
S12,  S30,  42  L.  ed.  lOM,  lOSO,  18  Snp.  CL 
Rep.  832i     'at  ia  traa  tbm  wna  a  dlvi- 
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•ioo  of  opinion,  but  thftt  division  wm  onlj 
«s  to  tlie  Urn*  at  which  tad  tho  meant  bj 
which  the  aoniniBeral  chftrftcter  of  the 
l»nd  wu  eettled.  The  minorltj  wer*  of 
tho  opinion '  that  the  qneation  wm  icttlcd 
at  Ute  time  ei  the  filing  of  the  map  vi 
definite  location.  The  majority,  reljiog  on 
the  language  in  the  original  act  of  18M, 
making  the  grant,  and  aUo  on  the  joint 
reaolutioB  of  Jannarj  30,  136S,  which  ex- 
preialj  decUred  tbat  luch  grant  ihoald  not 
be  'construed  a*  to  embrace  mineral  laada, 
which  in  all  eases  shall  be  and  are 
«zcluBiTel^  to  the  United  SUtee,'  held 
that  the  queation  of  mineral  or 
oral  was  open  to  conaideration  np  to  the 
time  of  issuing  a  patent.  Bnt  thoro  was 
no  diviaion  of  opinion  aa  to  the  qneation 
that  when  the  legal  title  did  paw,— and  It 
paaaed  nnqnestionablf  bj  the  patent,- 
paaaed  free  from  the  eontingenc;  of  future 
discoTcry  of  minerala." 

The  exclusion  of  mineral  lands  Is  not 
confined  to  railroad  land  grants,  bnt  ap- 
pears In  the  homeatead,  deatrt-land,  timber 
and  atone,  and  other  public- land  laws,  and 
the  eettled  coarse  of  decision  in  respect  of  all 
of  them  has  been  that  the  character  of  the 
land  Is  a  question  for  the  Land  Department, 
the  same  as  are  the  qualifications  of  the 
applicant  and  his  performance  of  the  acta 
upMi  which  the  right  to  receive  the  title 
depends,  and  that  when  a  patent '  isiuet 
It  ia  to  be  taken,  upon  a  collateral  attack, 
aa  affording  conclusive  eridenee  of  the  non- 
mineral  character  of  [692]  the  land  and  of 
the  regular!^  of  the  acts  and  proceeding! 
resulting  in  Its  issue,  and,  upon  a  direct 
attack,  as  affording  such  preemnptlTe  eri- 
denee thereof  aa  ta  require  plain  and  convln- 
elng  proof  to  overcome  it.  St.  Louis  Smelt- 
ing k  Ref.  Co.  V.  Kemp,  104  U.  S.  83Q,  Ml, 
29  L.  ed.  B7S,  870,  11  Mar.  Min.  Rep.  BTS; 
Steel  V.  St  Louis  Smelting  i.  Kef.  Co.  106 
n.  S.  447,  27  L.  ed.  220,  1  Sup.  Ct.  Rep. 
380;  Maxwell  land-Grant  Case,  121  U.  S. 
S25,  37»'381,  30  L.  ed.  649,  9S8,  9SS,  7  Sup. 
Ct.  Rep.  1015;  Heath  *.  Wallace,  188  U.  S. 
£73,  BBS,  34  L.  ed.  1003,  1008,  11  Sup.  Ct. 
Rep.  3S0;  Noble  v.  Union  River  Logging  R. 
Co.  147  U.  S.  185,  174,  37  L.  ed.  123,  120,  IS 
'Sup.  Ct.  Rep.  271;  Burfenning  v.  Chicago, 
St.  P.  M.  t  O.  R.  Co.  163  C.  B.  321,  323, 
-41  L.  ed.  I7S,  17Q,   10  Sup.  Ct  Rep.  1018. 

In  this  respect  no  distinction  is  recog- 
vised  between  patents  issued  under  rail- 
road land  grants  and  those  issued  under 
«ther  laws;  nor  is  there  any  reason  for 
«ach  a  distinction. 

Of  course,  If  the  land  ofllcera  are  Induced 
t^  false  proofa  to  Issue  a  patent  for  min- 
«ral  lands  under  a  nonmineral-land  law,  or 
if  the;  issue  inch  a  patent  fraudulently 
«r  through  a  mere  inadvertence,  a  bill  in 
<•  Ij.  ed. 


oquify,  on  the  part  of  the  government,  will 
lis  t«  annul  the  patent  and  reg^n  the  titte, 
or  a  mineral  oUlmant  who  then  had  ac- 
quired such  ri^ta  in  the  land  as  to  entitle 
him  to  protection  may  maintain  a  bill  to 
have  the  patentee  declared  ■  trustee  for 
bimj  bnt  aoch  a  patent  ia  merely  voidable, 
not  void,  and  eaanot  be  suceeaafnlly  at- 
tacked 1^  strangers  who  had  no  Interest 
in  the  land  at  the  time  the  patent  was 
issued,  and  were  not  prejudiced  by  it. 
Colorado  Coal  k  I.  Co.  v.  United  States, 
123  U.  S.  307,  SIS,  31  L.  ed.  18S,  ISfi,  8 
Sup.  Ct.  Rep.  131;  Diamond  Coal  k  Cakm 
Co.  V.  United  States,  233  U.  8. 230, 239,  ante, 
930,  S30,  34  Sup.  St.  Rep.  S07;  Qermania 
Iron  Co.  *.  United  States,  lOfi  U.  8.  S7S, 
41  L.  ed.  7S4,  17  Sup.  Ct.  Rep.  337;  Duluth 
k  I.  Range  R.  Co.  ».  Roy,  173  U.  S.  887, 
GOO,  43  L.  ed.  820,  822,  10  Bup.  Ct  Rep. 
549;  Boofnagle  v.  Anderson,  T  Wheat  812, 
214,  215,  6  L.  ed.  437,  438.  In  the  last  eaao 
this  court  said,  speaking  through  Chlaf 
Justice  Marshall:  "It  is  not  doubted  that 
a  patent  appropriates  land.  Any  defecta 
in  the  preliminary  stspt  which  are  re- 
quired by  law  are  cured  by  the  patent.  It 
ia  a  title  from  its  data,  and  has  always 
been  held  eonclneive  against  all  those  whose 
rights  did  not  conunenee  previous  to  lU 
emanation.  ...  If  the  patent  haa  been  is> 
sued  Irregularly,  the  government  [693]  may 
provide  means  for  repealing  it;  but  no  in- 
dividual has  a  right  to  annul  It,  ta  consider 
the  land  as  still  vacant,  and  to  appropriate 
it  to  blmaelf."  Of  the  same  import  are 
Cooper  V.  Roberts,  18  Bow.  173,  182,  IS 
L.  ed.  338,  341:  Spencer  t.  Lapsley,  20 
How.  204,  273,  15  L.  ed.  002,  900;  Ebrhardt 

Bogaboom,  115  U.  8.  «7,  «8,  2»  L.  ed. 
346,  6  Bup.  Ct  Rep.  1167. 

Ilie  patent  here  In  question  was  issued 
July  ID,  1894.  Apparently,  the  government 
never  brought  a  bill  to  have  if  vacated  or 
annulled,  and  the  time  for  doing  so  ap- 
parently expired  In  1900  or  IBOl.  Aeto 
March  S,  1801,  20  Stat  at  L.  1003,  ehap. 
650,  U.  8.  Comp.  Stat  1001,  p.  1S81; 
March  2,  1800,  2>  Stat,  at  L.  42,  ehap.  SO. 
I  1,  U.  S.  Comp.  Stat.  1901,  p.  1608;  United 
States  V.  Chand1ar.Dunbar  Watar  Power 
Co.  209  U.  B.  447,  460,  62  L.  ed.  881,  887,  28 
Sup.  Ct.  Rep.  670.  Apparently,  also,  the 
prior  mineral  elalmanta  never  sought  to 
have  the  patentee  declared  a  tonste*  for 
them,  for  it  is  admitted  that  they  abandoned 
their  locations.  The  present  mlneial  elalm- 
anta, who  are  atsailing  the  patent,  claim 
under  relocations  made  in  March,  1900, 
more  than  fourteen  yean  after  the  data  of 
the  patent,  and  eight  years  attar  the  ap- 
parent expiration  of  the  time  within  whieh 
the  government  could  ask  that  it  be  vacated 
or  annulled.     Plainly,  then  Is  no  fiMty 
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between    the    earlier    and    later    miners]  the   nit   Bmotmt   of   taaaaj   expended   ij 

ekimaDts,    for    the    relocatloni    were    not  practical  minera  in  excavatiena  to  test  tba 

made  in  furtherancs  al  the  prior  loeatioiu,  value  of  minea,  aubeequcntlj  abandoned  aa 

but  in  boatility  to  them.     See  Rer.  Stat,  worthleai,   and   eome   idea  ma;   ba  foracd 

I  2324,  U.  S.  Comp.  SUL  1901,  p.  14E6.  of  the  time   and   expenae  snch   an   nnder- 

But,  referring  to  the  clanee  in  the  patent,  t»H»ig  vonld  require,  and  how  little  oosft- 

"excluding  and  excepting  all  mineral  lands  denca  It  would  be  likely  to  inapire.     .    .    . 

abdnld  anj  saah  be  found  in  the  tracts  afore-  The  reguiatlou  of  filing  aDdavita  ia  aimply 

(aid,"  the  contention  ii  made,  first,  that  the  a  means  of  aacertainiog  the  claaa  [095]  ta 

patent    shows    that    tiie    Land    Department  which  a  particular  tract  of  land  may  belong, 

did  not  consider  or  determine  whettier  the  and  although   it  may  not  be  the  beat  that 

lands    were    mineral    or    not,    and,    second,  A>uld   be   devised,   it  is  the   only  praeticaJ 

that  sll  lands  embraced  in  the  patent  which  mode  that  haa  suggested  itself  to  meet  the 

then  had  been  or  thereafter  shpuld  be  dis-  difficulty  of  disposing  of  different  clasMs  tt 

covered  to  be  mineral  were  expresBly  except-  land  mingled  together  in  such  a  way  as  to 

cd  from  thr  operation  of  the  patent  and  there-  render    it    frequently    impossible    to    tcD, 

fore    remained   public   landa.     This  conten-  without  great  labor   and   oipense,   whether 

tion    must   be    tested    in    the    light    of    the  a  particular  subdivision  belongs  to  one  or 

establiahed    prsetiee    in    the    Land    Depart-  the  other  class." 

meat  in  aucb  matters  and  of  the  office  which  In  addition  to  wbst  was  thiis  said  re- 
the  granting  act  intended  the  patents  to  speettng  the  affidavits  and  ecrtiHcatca  re- 
perform.  The  clause  relied  upon  is  ntt  pecul-  quired  and  the  examination  of  whatevo- 
iar  to  this  [694]  patent  or  to  those  iaiued  data  were  available,  regulations  were  pro- 
under  this  grant,  but  appears  in  all  the  mutgated  calling  attention,  among  other 
patents  issued  from  iseo  to  1904  under  things,  to  the  mineral-land  caclusioo  ia 
railroad  land  granU  containing  an  exclu-  the  granU,  directing  that  the  lists  be  car^ 
sioD  of  mineral  lands.  Its  first  mention  fully  and  critically  examined  by  the  regis** 
in  any  public  document  was  in  the  annual  ^„^  receiver,  and  mineial  lands  be  excluded 
report  of  the  Commissioner  of  the  General  therefrom,  and  prescribing  forms  of  all- 
Land  Office  for  1808.  It  was  there  said  j„,t,  ,„j  MrUflcatcs  reciting,  among  other 
(pp.  152-164):  things,  that  the  listed  lands  were  nonmi» 

JI°,  •?'^-"*'    I^^f^       *""  ^*  *   ^""  «"'  "d  of  the  character  contemplated  bj 

rip.t  Isnd   afficH-a  of  w>1p(4ianii  mad*  nndpr  .  •     „      ,                          .            ..           / 

e  grant.*     It  also  appears  from  the  pnb- 


trict  land  officers  of  selections  made  under 


.  of  18B2  and   1804   [12  Stat,  at  L.  'T'l^T  a    a    TT     *^fr.    i^       i 

.«,.      I         ,™n    in   o.  .       i    I     tii^o      ■_  lahed    land    decisions    that    hearinss    Wq. 

402,    chap.    120,   13   Stat,   at   L.  358,   chap.  ,.       ......       ,  ,      j     « ,     j_.„ 

„-„,   ,     *.,      _    ..     _   ,,        ...  .     ,  often  had  m  the  local    and  ofllcea  to  drtcr- 

2181  for  the  Pacific  Rsilroad,  the  agent  of       ,      „;   ..„  .      .  i .  *    v    v—  j     

.,    ■■  ,      ..      . L    ,     .  .  mine  whether  lands  aought  to  be  listed  were 

the   company   in   the   first   instance   is   re-  _,  __,  „,  .ai,„„-„    f-j  ii..*  .-_ _i.  i- 

-   J^     '   .     ,     . ,       _,     ..,..,.  mineral  or  otherwise,  and  that  appeals  in 

quired   to   state  in   his   affidavit   that   the  „,  .    _.,,.„  _„    _^   i_»„_„_ii_k-._» 

^  ,    ..  1  ,  ,    i<  .  I  >  such  Bsattcrs  were  not  intreonently  heard 

aelcetions  are  not  interdicted,  mmeral.  nor  ,       ..      n        ,  .  ,>.     t  .     t       •      ••    _ 

by  the  Secretary  of  the  Interior.*     Fro* 

all  thla  it  is  manifest  that  the  exceptiBg 

clause  never  was  intended  to  talie  the  plats 

..      .   .       , I  .  .  : of  an  Inquiry  into  the  characteT  of  the  land, 

1*  maoe  the  duty  of  rcgtstera  and  receivers  .      j-  i.i.  j_.  .      .-.Jj 

i  ...  V     ,.    '  °  ...         ,    .,  or    to    dispense    with    a    determination    sf 

to  certify  t&the  correctness  of  the  selections  ..    ,  ,p         j  .i.  i  -i  ■     .v^ 

,      .,       '  ^?     ,  ..        .        J   ,      _.L  that  question,  and  that  its  presence  m  the 

and  by  al    the  data  on  our  files,  sufficient         ,      ','  ii      ,  ^  .         t 

,._     '.      .         „      ..        1  ji  _  J  customed  practice  to  exact  proofs  respeet- 

time  elapsing  after  the  selections  are  made  ,       ,.       .  "^     .        ...     ranai  i     j   .    j— 

;      ,r    *^  .J-         1  V  -.■         1.  Ing  the  character  of  the  [S96]  land,  to  giw 

for  the  presentation  of  any   objections  to  ^*     .     ,.     ,  ._.  '       .'.        '      £__ 

:.     r.       Ij        i  I.  1        a     1      i-       ■    1  1  opportunity  for  contests,  and  to  give  effeet 

the  Department  before  final  action  is  talieni  ,*^*^,    .      '    .   ,  ,.  ,.".      .       ., 

.   .  '  •    ,      ,1  ]  ^1.  ..  (o  whatever  information  was  obtained.     At 

and  to  more  effectually  guard  the  matter,  .  j-       i     .v    o -^i      j    — ^ 

..  ,     ,         .  a    ,        ,,        .__.     .         J    .  moat,  according  to  the  Commissioner's  !•■ 

there  Is    Inserted   in   all  patents   issued   to        j'  ,.       .,.„.      _.    („,__j^    ♦„    __. 

,,       ,,       ,  _         ,  ^      i    A^     A  1  Iiort,    the    clause    was    intcnaea    to    serve 

said  railroad  company  a  clause  to  the  fol-  *^     ^ 

lowing  effect:     -Yet  excluding  and  excepting        ISee  S  Lester's  Land  Lawa,  S82-385;  2 

from  the  transfer  by  theae  presents  all  mln-  Copp's  I^ad  Laws,  TIS,  719,  727;  IB  Lasd 

eral  lands,  should  any  such  be  found  to  ex-  Dec.  21. 

1st  In  the  tracts  described  in  this  patent.       « See  Re  Central  P.  B.  Co.  B  Land  Dee. 

this  exception,  as  required  by  statute,  not  30;  Central  P.  R.  Co.  v.  Valciitii.e,  Ultad 

«i«,ii»o  t«  M.1  .Ji   rrm.  i.nH'  De<'  238;  North  Star  Hin.  Co.  t.  Cantral 

Mt«di^to  »«'  "d  iron  Und.  p.  r.  (X  12  Land.  Dec.  808;  Southern  t. 

It  has  been  su^ested  to  this  offioe  that  the  j,    ^^    ^_   ^„^„   q„,j   u,„    p^    „   j^^ 

foremment    should    appoint    a    commUsion  p^    jB^.    r^   CalifomU   &   0.    R.   Co.   18 

to  segregate  the  mineral  from  the  residue  Land  Dec  262;  Bardan  T.  NorthMB  P.  B. 

of  the  pnblie  lands;  but  let  anyone  eonsider  Co.  19  I^nd  Dee.  188.  t 

..Googi?'*;''* 
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merely  ■>  A"  «ddlthnal  uf^nmrd)  and 
Ita  words  miggptt  that  Ita  Tue  wm  wtth  u 
i^e  to  future  diMareric*  rather  than  ta 
aziatiog  eondiUoni. 

(doming  to  Ita  effect  in  a  patent,  whldi' 
ta  at  mora  inportanee  tlian  bow  U  came 
to  be  ther^  we  And  that  thia  quntion  eanu- 
bafore  the  I^nd  Department  in  the  case 
of  Ba  Spong,  fi  Land  Dec.  193.  The  tract  In 
queetion  had  been  patented  to  the  Central 
Padfla  Sailroad  Company  under  iti  Ki'*iit< 
the  patent  containlnf*  the  excepting  clauae. 
Spong  applied  at  the  local  land  ofSce  to 
■nter  the  tract  under  the  mining  law, 
claiming  that  it  wa*  mineral  and  therefore 
exeepted  from  the  patent.  The  local  offleen 
refuied  hia  application,  aaaignlDg  aa  a  rea- 
aon  that  the  title  had  paaaed  to  the  corn- 
pan  j  under  the  patent,  and  the  Commla- 
■loner  of  the  General  Land  Office  affirmed 
their  decieion.  The  matter  waa  then  taken 
before  Secretary  Lamar,  who  suatalned  the 
deeiafoni  below,  UTlng  (p.  194):  "The 
iarae  of  uld  patent  waa  a  determination  b; 
the  proper  tribunal  that  thelanda  coTcred 
bj  the  patent  were  granted  to  nid  com- 
pany, and  he&ce,  andcr  the  proviso  of  said 
act,  were  not  mineral  at  the  date  of  the 
laauance  of  uld  patent."  Again  (p.  106)! 
'■In  the  caae  of  Deffeback  t.  Hawke,  US 
V.  S.  S»3,  29  L.  ed.  424,  t  Sup.  CL  Sep, 
90,  the  court  reviewed  and  commented  on 
the  leveral  acts  of  Congreai  relative  to  the 
diipoaition  of  mineral  landa,  and  held  that 
the  offlcers  of  the  Land  Department  have 
no  authority  to  insert  In  a  patent  any 
other  terms  than  those  of  conveyance,  with 
recitals  showing  a  compliance  with  the 
law  and  the  conditions  which  it  prescribed." 
And  again  (p.  IBS]  :  "While  the  exception 
of  mineral  lands  from  the  grsnt  to  esid 
company  is  clear  and  explicit,  yet  it  does 
not  appear  from  a  careful  consideration  of 
the  language  of  said  grant  that  Congress 
intended  to  grant  only  anch  lands  as  inaj, 
[897]  after  the  lapse  of  an  indefinite  Dum- 
ber of  years,  prove  to  be  agricultural  in 
ebaracter."  The  queation  was  alio  presented 
in  Courtright  v.  Wisconsin  C.  R.  Co.  19  Land 
Dee,  410.  The  land  involved  had  been  pat- 
ented under  a  railroad  land  grant  like  that 
now  before  us,  the  patent  containing  the 
same  exception.  Courtright,  claiming  that 
the  land  was  mineral,  and  waa  known  to 
be  such  since  before  the  patent,  Insisted  that 
It  remain  public  land,  and  sought  to  make 
entry  of  it.  The  local  offleen  held  that  thia 
could  not  be  done  in  the  presence  of  the 
patent,  and  their  ruling  was  sustained  by 
the  Commissioner.  On  appeal.  Secretary 
Smith  afBrmed  the  action  of  the  other  of- 
floers,  saying  (p.  413) ; 

"^lic  iasuing  of  patent  la  a  determination 
by  the  Department  that  the  lands  embraeed 
IS  L.  ed. 


therein  are  of  the  diaraeter  described   In 
the  grant 

■Of  It  waa  the  IntentloB  of  the  officers 
of  the  government  to  leave  as  an  open  ques- 
tion the  character  of  the  lands  embraeed 
in  the  patent,  then  they  acted  without  au- 
thority; for  when  patent  issued,  that  was 
the  end  of  the  juriBdiction  of  the  Depart- 
ment over  the  landa.  The  exception  con- 
tained in  the  patent  went  beyond  'giving 
ezpresaion  to  the  Intent  of  the  statute,' 
SB  construed  by  the  anpreme  court,  and 
added  a  restriction  upon  the  grant  which  i>' 
not  to  be  found  in  the  granting  act. 

"I  am  therefore  of  the  opinion  that  the 
Department  hai  not  Jurisdiction  to  deter- 
mine the  character  of  the  land  in  con- 
troversy after  issuance  of  patent.  If  it  bo 
true  that  the  lands  in  question  contain 
minerals  in  paying  quantities,  and  that  this 
Fact  waa  known  to  the  officers  or  agents  of 
the  company  at  the  date  of  selection,  or 
date  of  patent,  and  they  failed  to  make  the 
Tact  known  to  the  Department,  such  con- 
duct was  a  fraud  upon  the  government,  and 
the  courts  can  grant  relief," 

It  thus  appears  that  the  Land  Department 
has  regarded  [698]  the  Issuing  ot  such  a 
patent  as  a  determination  of  the  nonmineral 
character  of  the  land,  and  as  effectually 
and  unconditionally  passing  the  title.  There 
has  been  no  departmental  decision  to  tha 
contrary.  Indeed,  on  December  10,  1003, 
the  Secretary  ot  the  Interior  directed  that 
the  excepting  clause  be  omitted  from  fnturt 
patents,  because  he  regarded  it  as  without 
any  warrant  In  law  and  void.  Re  Nortbent 
P.  R.  Co.  82  Land  Dec.  342. 

This  clause  was  extensively  considered  by 
Circuit  Judge  Sawyer  in  Cowell  v.  Lam- 
mera,  10  Sawy.  246,  !1  Fed.  200.  The  pat- 
ent in  that  case  had  been  issued  nnder  the 
Central  Pacifle  grant.  The  suit  waa  to 
enjoin  a  trespau  in  the  nature  of  wasta, 
the  compiainant  being  the  grantee  of  the 
railroad  company  and  the  defendant  a  miner 
who  had  located  part  of  the  patented  tract 
as  a  lode  mining  claim.  Hp  had  applied 
to  the  Land  Department  to  enter  the  claim 
under  the  mining  law,  and  his  application 
had  been  rejected  because  the  patent  was 
outstanding.  In  granting  the  injunction 
the  court  said  (p.  20S):  "The  lands  are 
either  patentable  under  the  act  or  they  are 
not.  If  patentable,  the  issue  of  a  patent 
la  authorized.  If  not  patentable,  it  Is  un- 
authorized, and  the  issue  of  a  patent  la, 
clearly,  aa  conclusive  evidence  of  the  de- 
termination of  the  fact  of  patentability, 
upon  a  collateral  attack,  In  the  one  csise  aa 
in  the  other.  Suppose  it  should  afterwarda 
tarn  out  that  all  is  mineral  land.  The  ex- 
ception would  be  as  broad  aa  the  grant, 
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and  b*  void  *»  ui  exception.    la  tt  anj  the  ccnnpreheiided    In    the    fcdlowlng    ^dnela 

Icta  to.  In  this  elaaa  of  caiee,  u  to  «  partT  tiom  the  opinion: 

.  .  .  There  mnrt  be  aome  point  in  tima  (P.fil9.)  "The  ezeeptione  of  mitteni U^ 
when  the  character  ot  the  land  mart  be  from  pre-emption  and 'aettl«ment  and  tt«H 
final! J  determined;  and,  for  the  intercat  granta  to  atatea  for  imiTerutlea  and  adwoli, 
of  all  concerned,  there  can  be  no  better  for  the  eonatruetion  of  publia  boilding]^ 
point  to  determine  thia  qneition  than  at  and  in  aid  of  railroada  and  other  worfca  of 
ithe  time  of  iaauing  the  patent."  Again  internal  improvement,  are  not  hdd  to  ei- 
(p.  2DS):  "A  patent  upon  ita  face  should  elude  alt  lands  in  which  mincrala  maj  b« 
either  grant  or  not  grant.  It  must  be  seen  found,  but  onl;f  thoee  where  the  mineral  i* 
from  a  construction  of  the  language  of  the  in  sufficient  quantity  to  add  to  their  rich- 
grant  [patent]  itself  whether  anything  is  neas  and  to  justify  expenditures  for  ita 
granted  or  not,  and.  If  anything  be  granted,  extraction,  and  known  to  be  so  at  the  dat* 
what  [699]  It  la.  There  is  no  authority  to  of  the  grant."  (As  shown  in  Bardea  t. 
issue  a  patent  which,  in  effect,  only  says  if  Northern  P.  &.  Co.  164  U.  B.  £88,  3S  L. 
the  lands  herein  dewiribed  hereafter  turn  out  ed.  992,  14  Sup.  Ct.  Rep.  1030,  the  word 
to  be  agricultural  lands,  then  I  grant  them,  "grsjit"  here  means  the  patent,  and  not  tb* 
but  if  tbcy  turn  out  to  ba  mineral  lands,  act  making  the  grant.) 
then  I  do  not  grant  them.  Such  a  patent  (P.  S24.)  "It  would  seem  from  this  sal- 
would  be  so  uncertain  that  It  would  be  im-  form  construction  of  that  department*  of 
possible  to  determine,  from  the  face  ot  the  the  government  specially  intnuted  vith 
patent,  whether  anything  Is  granted  or  not."  mipervision  of  proceedings  required  tor  the 
In  principle,  the  effect  of  the  excepting  alienation  of  the  public  lands,  Inchidinf 
clause  in  the  patent  is  not  an  open  one,  those  that  embrace  minerals,  and  alio  cl 
under  the  decisions  of  this  court.  It  is  the  courts  of  the  mining  states,  Federsl 
foreclosed  by  what  has  been  held  upon  full  and  state,  whoas  attention  has  been  called 
consideration.  In  Deffeback  v.  Hawke,  IIB  to  the  subject,  that  the  exception  of  mineral 
U.  8.  392,  29  L.  ed.  424,  8  Sup.  Ct.  Rep.  „„ds  from  grant  in  the  «cU  of  Congrsai 
9S,  where  was  InTolved  the  right  to  cer-  ^„^ia  be  considered  t*  apply  only  to  audi 
Uin  valuable  town-site  improvemenU  upon  i,^j,  ^,  ^^^  ,t  tj,^  tj^^  ^  y^  p^l 
land  patented  aa  a  placer  mining  claim,  [tent]  known  to  be  so  valimbla  for  thdi 
the  contention  was  advanced  Uiat.  aa  the  „;„„.!,  ,,  to  justify  expenditure  for  their 
owner  of  the  improv^ents  waa  the  pnor  .fraction.  The  grant  or  patent,  whe.  Is- 
occupant  the  patent  d>ou)d  have  ""t-med  „^^y  ^^'^  ^^^  ^  ^^  ,, 
a  reservation  «clnding  them  and  all  rights  the  determination  of  the  proper  anthori- 
necessary  to  their  enjoyment  from  ita  opera-  „  ^,  .  .,  ,  .  ^  i  j  _»  _i.-_. 
tion;  but  the  conteition  waa  declared  un-  tie.  that  the  land  patented  w«inot«bj«t 
tenable,  the  court  aaylng  (p.  408) :  "The  ^  t*"*  exception  aUtrf.  ^er.  haa  been  « 
land  officers,  who  are  merely  agenU  of  the  ^''"^  «iJ'«l'««o«"  "P-^  thia  pomt  b,  ths 
law.  had  no  authority  to  in^rt  in  the  pat-  ""rt-  '"'*  *^^  conclusion  U  a  l^.timat. 
ent  any  other  terms  than  those  ot  conlrey-  infwence  from  seraral  of  its  dedsiona.  U 
ance,  with  recitals  showing  a  compliance  ™  ,'"P"f'  ^  Uie  opinion  i«  Mebaek  r 
with  the  Uw  and  the  oonditiona  which  it  ^awke  already  referred  to.  and  ta  ttj 
prescribed."  The  ease  of  Davis  v.  Wish-  «"«  »'  *^«  9?'°I*^„?*tl?  hP%-  '-J""^" 
bold.  180  U.  S.  607,  35  L.  ed.  238,  11  Sup.  ?^*-'  ^^^  U.  B.  307.  328,  31  L  ei  IM. 
Ot.  Rep.  828,  directly  involved  th^  validity  1"'  »  Bup.  Ct.  Rep.  181  and  United  Btrt. 
of  a  ctause  in  a  to^-.ite  patent  declaring  I; '""Silver  Min.  Co.  128  U.S.  B:..  SB. 
that  no  title  should  be  thVraby  "acqnl^  =2  L  ed  871,  676,  9  Sup.  CLRtp.  IW." 
to  any  mine  o(  gold,  ailver.  cinnabir,  or  [™1]  (P.  626.)  "It  would  bi  many  la- 
copper."  By  the  mining  Uws  mineral  lands  '^'^  ^  "  B'**  ^^^r^^  *^  "^  ""S 
weT  withdrawn  from  disposal  under  other  ««  I*  "^  t"™'. "  »^,t  *'*!*•  ^  ^^^^ 
Uws,  and  the  town-alte  Uw  specially  de-  o«e"Pl«*  by  their  inhabitants  were  snbjeet 
cUred  that  no  Utla  to  any  mine  of  goU,  *»  >«  overthrown  by  a  subsequent  discovey 
ailver,  cinnabar,  or  copper' ahouM  be  ao-  of  mmeral  deposits  under  their  wriace-H 
quired  under  Ita  proviaiona.  Ihe  defendant  t*"*''  *'"»  "°"''*  "»*,  P"*«=*  ^^  •«»"f 
eUlmed  under  the  town-site  patent  and  a  »  <Ji«o"'T  «*  ndnea  in  them,  neither  woiH 
deed  of  release  and  quitclaim  from  the  pro-  '*  P"^  them  against  the  mvoion  of  tMi 
baU  Judge,  who  wu  the  town-alte  tniatee.  P"P*'*y  ''",*''•  P^'P'T  *"  fn*!-™*  *» 
•nd  the  plalntiir  claimed  nndar  a  Uter  pat.  ■»'""»■  ^"  temptation  to  aueh  exphiratlsa 
ent  for  a  mining  claim  located  upon  ^  "O""  be  according  to  the  atupaeted  eiteat 
«f  the  town  site,  and  baaed  upon  m  actual  of  the  minerals,  and  being  thna  aubject  U 
discovery  of  a  valuable  vein  of  gold  after  (Th,  reference  is  to  aaveral  Land  D»- 
the  laaue  of  the  town-alU  patent.  [TOO]  partment  decisions  dtad  aad  raviewed  ii 
The  decision  and  the  reaaona  for  tt  are  fully  that  opinion. 
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iBdiMrimliutte  invaaioD,  ths  hud  would  be 
to  ona  haviog  the  title  poor  And  vklneleM, 
}iut  in  propartion  to  the  mppoted  richaeu 
«nd  ftbnndftDM  of  ita  product*.  Wa  do  not 
think  that  any  auch  reanlta  ware  ccmtem' 
plated  bj  the  act  of  Congreaa,  or  that  any 
conatmrtlon  ihould  be  giren  to  tho^rori- 
■ion  in  qneatlon  which  could  lead  to  aneh 
rMulta." 

(Pp.  687,  528.)  "But  we  do  not  attach 
aaj  importance  to  the  exception,  for  the 
-officera  of  the  Land  Department,  being  mere- 
ly agenta  of  the  goremnient,  have  no  au- 
thority to  inaert  in  a  patent  any  other 
termi  than  thoaa  of  conveyance,  with  re- 
«itali  ahowing  compliance  with  the  eondi- 
tiona  which  the  law  preacribea.  Could  th^ 
inaert  clauaea  in  patenta  at  their  own  dia- 
oretlan  they  could  limit  or  enlarge  their 
effect  wlthont  warrant  of  law.  Hie  patent 
«t  a  mining  claim  carriea  with  it  aneh 
right*  to  the  land  which  Includea  the  claim 
«a  the  law  confer*,  and  no  othera,  and  theae 
rlgkta  can  neither  be  enlarged  nor  dlmlo- 
(abed  by  any  reaervatiani  of  the  ofllcera  of 
tbe  Land  Department,  reating  tor  their  flt- 
ne**  only  upon  the  judgment  of  thoae  of- 
ficera. Deffebaek  j.  Hawke,  116  V.  B.  392, 
406,  20  L.  ed.  4S3,  487,  S  Sup.  Ct.  Rep. 
flS.  ,  .  .  Tbe  law*  of  Congres*  provide 
that  vatnable  mineral  depodt*  in  land*  of 
th«  United  State*  ah*ll  be  open  to  explora- 
tion and  pnrchaM.  They  do  not  provide 
and  never  have  provided,  that  auch  mineral 
deposit*  in  landa  which  have  ccaaed  to  be 
public,  and  become  tbe  property  of  [70S] 
private  lodivlduala,  can  bo  patented  under 
«ny  proceeding*  before  tha  Land  Depart- 
ment, or  otherwiaa." 

Hie  case  of  Shaw  v.  Kellogg,  170  V.  S. 
J18,  48  L.  «d.  lOGO,  IB  Snp.  Ct.  Sep.  632, 
related  to  a  claim  or  right,  conferred  by 
atatute,  entitling  ita  owner  to  aelect  in  a 
body  about  100,000  acre*  "of  vacant  land, 
not  mineral,"  in  New  Mexico,  it  being  the 
duty  of  tbe  Surveyor  fieneral  "to  make  aur- 
T^  and  location  of  tha  land*  ao  aelected," 
and  hi*  action  b^ing  aubjeet  to  tbe  auper- 
Tiaion  of  the  Commlialoner  of  the  General 
Land  OfHce.  The  owner  of  the  right,  hav- 
ing made  the  aeleetion,  applied  to  tha 
Surveyor  General  in  I  BOS  for  the  anrvey 
and  location  of  the  tract,'  and  that  ofBcer 
reported  the  application  to  th*  Commti- 
aioner,  aaylng  in  that  eonaeetion  that  he 
had  theretofore  been  informed  that  the  par- 
foae  of  the  owner  waa  to  maka  inch  a  *•■ 
hetion  as  "would  cover  rldi  minerata  in 
tha  mountaina."  The  CommiaaiMer  replied 
that  it  waa  eaientlal  to  the  approval  of  the 
ftpplleatlon  by  blm  that  "It  be  accompanied 
ty  the  oertlflcate*  of  the  Surveyor  General 
•ad  the  rcgiatcr  and  receiver  that  the  land 
•elected  la  Tteut  and  not  mineral"  Such 
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oartlBcatea  weia  (umtahed,  but  the  Cmmla- 
■ioner  lieaitated  to  act  upon  them  becaoaa 
they  were  not  baaed  upon  personal  knowl- 
edge, but  information  informally  elicited 
from  other*,  the  landa  being  remote  and  in 
an  uneurveyed  region.  Finally,  tbe  Com- 
miaaioner  eondnded  that  "the  difficulty" 
could  "be  avoided"  by  directing  tbe  Sur- 
veyor General  to  proceed,  and  In  approving 
the  aurvey  ttt  add  to  hia  oertiflcate  of  ap- 
proval "Uie  apeeial  reaervation  atipulatod 
by  the  atatute,  but  not  to  embrace  mineral 
land-"  Being  inatmeted  accordingly,  the 
Surveyor  General,  after  the  field  notea  and 
plat  of  the  survey  were  completed,  indorsed 
upon  the  fleld  notes  a  mere  approval,  and 
upon  the  plat  an  approval  qualified  by  tha 
word*,  "subject  to  the  condition*  and  limi- 
Utiona"  of  the  atatute,  naming  it.  The  field 
notea  and  plat  were  tiien  forwarded  to  and 
accepted  by  the  Commiaaloner.  [T03]  No 
patent  waa  l**ued,  the  approved  anrvey  tak- 
ing the  place  of  one  under  the  atatute-  A 
few  yeara  later,  when  inquiriea  .were  made 
respecting  the  right  of  prospectora  to  take 
advantage  of  mineral  diacoveriea  In  th* 
tract,  the  Commiaaloner  took  the  poaltion 
that  the  approval  of  the  aunrey  operated 
aa  a  determination  that  the  land  waa  of 
the  claaa  and  character  designated  in  the 
act;  that  the  title  had  paased  from  the  gov- 
ernment, and  that,  notwithstanding  the  ap- 
parently conditional  approval,  the  Land  De- 
partment was  without  authority  to  rcopea 
the  question  of  tha  character  of  the  land. 
The  ease,  aa  presented  to  thla  court,  in- 
volved the  posaeaalon  of  a  mine  located 
within  the  tract  after  the  approval  of  the 
survey.  Tbe  plaintiff  claimed  under  the 
selection  of  ISSZ  and  the  defendant  nnder 
the  mining  lawa,  the  controveray  turning 
upon  the  effect  to  be  given  to  the  condition 
in  the  approval  of  tha  sarv^.  In  dispoaing 
of  that  question  the  court  reafflnned  and 
applied  ita  rulings  In  Deffebaek  v.  Hawke 
and  Barden  v.  Northern  P.  B.  Co.  supra,  and 
■aid   (p.  337): 

"What  ia  the  signlfieanoe  of,  and  what 
effect  can  be  given  to,  the  clause  inserted 
the  certificate  of  approval  of  the  plat 
that  it  waa  aubjeet  to  the  couditicna  and 
provisions  of  the  act  of  Congress  1  We  are 
of  opinion  that  the  insertion  of  any  such 
stipulation  and  limitation  was  beyond  the 
power  of  the  Land  ^Department.     Ita  duty 

decide,  and  not  to  decline  to  decide; 

!ute,  and  not  to  refuse  to  eseeute, 
tbe  wilt  of  Congress.    It  could  not  deal  with 

'  s  an  owner  and  prescribe  the  eon- 
ditlons  upon  which  title  ini|^t  be  trana- 
ferred.  It  was  an  agent,  and  not  prln- 
:ipaL  Congreaa  had  made  a  grant,  an- 
thoriied  a  aeleetion  within  three  jcsr%  and 
directed  tbe  Surveyor  Qeneral  to  maka  ma* 
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■nj  mni  toeation,  and  wtthla  the  general 
power*  of  Uw  Lknd  Departmeut  It  waa  iti 
ivtj  to  Me  that  aueh  grant  waa  earrlM 
Into  effect  and  that  a  lull  tltla  to  the 
proper  land  wm  made.  UDdoubtedly  [T04] 
it  could  refuae  to  approve  a  location  on  the 
ground  that  the  land  waa  mineral.  It  waa 
ita  dutj  to  decide  the  question, — a  duty 
which  it  could  not  avoid  or  evade.  It 
could  not  m;  to  the  locator  tliat  it  ap- 
proved the  location  provided  no  mineral 
■bould  ever  thereafter  be  diecovered,  and 
dlaapproved  It  il  mineral  were  discovered; 
in  other  words,  that  the  locator  must  take 
the  dtancca  of  future  diicoverj  of  minerali. 
It  waa  a  queatioD  for  its  action,  and  ita 
action  at  tlie  time.  The  general  atatutes  oF 
CongreiB  in  respect  to  homestead,  preemp- 
tion, and  towo-aite  locations  provide  that 
tbey  aliould  be  made  upon  lands  that  are 
nonminersl,  and  In  approving  an;  such 
entrj  and  Issuing  a  patent  therefor  could 
It  be  tolerated  tor  a  moment  that  the  Land 
Department  might  limit  the  grant  and 
qvatify  the  title  by  a  stipulation  tliat  if 
thereafter  mineral  should  be  discovered  the 
title  should  fail!  It  cannot  In  that  way 
avoid  the  responsibili^  of  deciding  and 
giving  to  the  party  seeking  to  make  the 
entry  a  full  title  to  the  land,  or  also  deaj' 
Ing  It  altogether." 

(P.  341.]  "But,  It  la  said,  no  patent  waa 
iaaued  In  this  ease,  and  therefore  the  hold- 
ing in  the  Harden  Case,  that  the  istae  of  a 
patent  puts  an  end  to  all  questions,  does 
not  apply  here.  But  the  ligniflcance  of  a 
patent  is  that  it  is  evidence  of  the  transfer 
of  the  legal  title.  Tliere  is  no  magic  in 
the  word  'patent,'  or  in  the  Instrument 
which  the  word  defines.  By  it  the  legal  title 
passes,  and  when,  by  whatsoever  instru- 
ment, and  In  whatsoever  manner,  that  is 
accompliabed,  the  aame  result  follows  as 
though  a  formal  patent  were  issued." 

(P.  343)  "While  the  approval  entered 
upon  the  plat  by  the  Surveyor  Genera)  un- 
der the  direction  of  the  Ljind  Department 
was  in  terms  'subject  to  the  conditions  and 
provisions  of  |  4  of  the  act  of  Congress, 
approved  June  21,  1800'  [12  SUt.  at  L.  12. 
efaap.  107],  such  limitation  was  beyond  the 
power  of  executive  officers  to  impose." 

According  to  the  statute  relating  to  placer 
mining  claims  [705]  the  patent,  save  in 
an  instance  not  material  tiere,  should  con 
tain  an  exception  of  any  vein  or  lode  Ichoidh 
to  exist  within  the  boundaries  of  the  claim 
at  th«  date  of  the  appltoaKoii  for  patent, 
but  In  the  early  patenta  the  exception  was 
so  stated  that  It  embraced  any  vein  or  lodr 
elaimed  or  knoien  to  exist  at  the  data  of 
the  palmtt.  The  ehanm  was  a  material  one, 
not  only  becBDse  of  the  differoioe  between 
'"etaimed"  and  "known,"  but  «lso  bseawa 
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a  year  or  ao  aometimsa  elapasd  hatwjta  Oa 
data  of  the  application  and  that  of  the  pafr 
ent,  and  In  the  meantime  a  vein  or  lads 
might  bs  discovered  within  th»  boondarlsa 
of  the  placer  claim.  Ultimate^  rssfs  pn- 
senting  the  question  of  the  effect  d  tha 
eicepiion  aa  stated  in  the  patenta  rasMi  ba> 
fore  this  court,  and  it  was  held  that  *tha 
exception  of  the  statute  cannot  bo  -rtmilri 
by  tiose  whose  duty  it  is  to  supervise  th* 
issuing  of  the  patent"  Sullivan  v,  Irsa 
Silver  Hin.  Co.  H3  U.  8.  431,  «41,  U  L. 
ed.  214,  217,  IS  Sup.  CL  Sep.  MS.  aid  caaM 
cited. 

These  decisions  are  applicable  and  ea» 
trolling  bera.  The  reasoning  upon  which 
they  proceed  compels  their  reafflrmanea; 
and,  besides,  they  have  come  to  b«  reeag- 
nited  as  eatsblisblug  a  mla  of  proper^. 
Not  only  has  the  Land  Department  accepted 
them  as  determinative  of  the  invalldi^  tt 
the  excepting  clanse  now  before  na,  but  ta- 
numerable  titles  within  the  limits  of  the 
western  railroad  land  grants  have  been  aa- 
quired  with  a  like  understanding  aMl  at* 
now  held  in  the  justiflabU  belief  that  thsy 
are  impregnable. 

We  come  now  to  a  contention  which  sadtt 
to  distinguish  patents  under  this  gcaat 
from  thoae  under  other  railroad  granta.  It 
is  that  the  insertion  of  the  excepting  clani* 
in  the  former  was  expressly  authorlMd  ^ 
Congress.  Evidently  tliis  has  not  been  tka 
view  of  the  Land  Department.  It  not  oaly 
began  to  use  the  clause  beforo  this  graat 
was  made,  but  used  it  in  all  patents  of  this 
class;  and  when,  in  December,  1S03,  its  nst 
waa  discontinued,  the  order  embraced  this 
grant  along  with  the  others.  But  pasung 
[706]  this  as  suggestive  but  not  controllieft 
we  turn  to  the  joint  resolution  of  June  1% 
1870,  upon  which  the  contention  is  rested 
Ita  chief  puipooe  was  to  sanction  a  roots 
which  the  Secretary  of  the  Interior  had  dis- 
approved. Boutlicm  F.  R.  Co.  t.  Unitsd 
Slatea,  183  U.  S.  SIQ,  623,  40  L.  ed.  SOT, 
310,  22  Sup.  Ct.  Rep.  1S4.  It  rcada  as  fol- 
lows  (IS  SUt  at  L.  SS2,  No.  87)  : 

"]1iat  the  Boutliem  Faeifle  Railroad  Ca» 
pany  of  California  may  construct  Its  itMi 
and  telegraph  line,  as  near  as  may  be,  ■ 
the  route  indicated  by  t^e  map  filed  h} 
aald  company  in  t^e  Department  of  the  In- 
terior on  the  third  day  of  JanoaTy,  eightecs 
hundred  and  slity-seven;  and  upon  til 
construction  of  each  section  of  said  n&i 
in  the  manner  and  within  the  time  proridsj 
by  law,  and  notice  thereof  being  gives  Vf 
the  company  to  the  Becretary  of  the  Is- 
ir,  he  shall  direct  %a  eiaminatios  d 
each  such  section  by  eommlhaionen  to  bt 
appointed  by  the  President,  aa  provided  I* 
the  act  making  a  grant  of  land  to  said  torn- 
pany,  approved  Jvly  twen^-Mvtath,  dgk- 
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teen  hnndred  uid  ditj-dx  [14  Stab  at  L 
209,  chap.  87B],  and  upon  th*  report  of 
the  com  miaii  oner*  to  the  Seeretary  of  tb« 
Interior  that  inch  aection  of  aaid  railroad 
and  telegraph  lin«  baa  been  mmstrueted  ■■ 
required  b;  law,  it  ataall  be  the  duty  of  tbe 
■aid  Bccretarj  of  the  Interior  to  eauH  pat- 
ents to  be  isiued  to  laid  company  for  tbe 
Mctiona  of  land  coterminoui  to  each  oon- 
'  itructed  aectlMi  reported  on  aa  aforeaaid, 
to  the  extent  and  amonnt  granted  to  Miid 
company  by  the  aaid  act  of  July  twenty- 
seventh,  eigliteen  hundred  and  sizty-aii,  ex- 
preiely  aaving  and  reeerving  all  the  right* 
of  actual  aettlera,  together  with  the  other 
condition*  and  reatrictions  prorided  for  in 
the  third  Mctlon  of  aaid  act." 

It  will  be  obaerved  that  there  ia  no  di- 
rect mention  of  mlDeral  lands,  nor  any  in- 
direct reference  to  them  save  eucb  aa  ia 
involved  in  tbe  general  mention  of  the  "con- 
ditions and  restrictions"  ol  |  3  of  tbe  grant- 
ing act. 

Aa  stated  in  one  of  tbe  briefs,  tbe  conten- 
tion is  this:  "The  resolution  provided  in  ex- 
press term*  that  these  [TOT]  patent*  should 
cover  all  of  the  lands  coterminoua  with  the 
constructed  sections  of  the  railroad,  and  in 
effect  provided  that  tbe  patents  should  save 
and  reserve  the  lands  aoepted  by  the  pro- 
visions of  I  3  of  tbe  original  grsnting  act, 
which  included  the  exception  of  mineral 
lands."  Id  other  words,  it  Is  meant  that 
the  resolution  required  that  all  the  odd- 
numbered  acctiona  within  tho  primary  lim- 
its of  tbe  grant,  and  coterminous  with  tbe 
eonstructed  road,  should  bs  patented  to  tbe 
railroad  company  without  any  inquiry  or 
investigation  to  determine  which  of  thoM 
*eetion*  were  sold,  reserved,  occupied  by 
homestead  settlers,  pre-empted,  or  otber- 
wias  disposed  of  at  the  dat«  of  definite 
location,  or  were  mineral,  and  that  a  gen- 
eral exception  oontorming  to  that  in  tbe 
granting  act  was  to  be  inserted  in  the  pat- 
ent*. This  would. mean  that  land*  already 
aold  were  to  be  patented  to  the  company, 
that  reserved  land*  were  to  be  pstented  to 
It,  that  lands  oconpied  by  homestead  set- 
tlers or  pre-empted  were  to  be  dealt  with 
In  tbe  same  way;  in  short,  that  the  grant, 
instead  of  being  administered  and  adjusted 
In  an  orderly  way  by  tbe  offlcera  customa- 
rily charged  with  that  duty  and  in  posses- 
sion of  the  records  and  data  without  which 
little  conid  be  done,  was  to  be  administered 
and  adjusted  in  the  courts  through  the 
ordinary  channels  of  litigation.  Uanlfeatly. 
that  I*  not  what  Congress  contemplated.  It 
did  not  intend  that  the  company's  title 
should  bs  so  uncertain,  and  clearly  It  did 
not  intend  that  the  title  to  lands  already 
■old  or  those  reserved  should  be  thus  be- 
clouded, or  that  homeateaders  and  pre- 
IS  I<.  ed. 


emptlonen  should  be  placed  in  a  lituation 
which  would  be  so  embarraaaing  and  dis- 
couraging to  them.  What  would  became  of 
the  indemnity,  provisions  under  that  theorjT 
Certainly,  it  was  not  intended  that  tbe  com- 
pany should  receive  a  patent  for  lands  In 
tbe  place  limits  and  also  Indemni^  for 
the  same  lands.  Wa  think  there  ia  a  more 
reasonable  view  of  the  proviaion  in  the 
resolution  than  the  one  suggeated.  Omitting 
[T08]  its  saving  clause,  the  provision  is  not 
materially  different  from  |  4  of  the  original 
act,  being  the  sectian  providing  for  patenta. 
As  already  aaid,  the  chief  purpose  of  Uw 
resolution  was  to  sanction  a  route — the 
one  indicated  on  the  map  mentioned.  Tb* 
Secretary  of  the  Interior  had  disapproved 
It  becsuse  not  within  prior  authoriiatitm. 
It  it  was  to  be  approved,  It  waa  but  reason- 
able that  the  existing  right  to  the  patenta 
should  be  applied  to  it.  Tbii  evidently 
is  what  was  intended.  Another  matter  also 
claimed  conai deration.  Three  years  had 
passed  since  tbe  filing  of  the  map,  and  in 
the  mrantime  the  situation  bad  been  com- 
plicated by  a  withdrawal  of  the  adjacent 
lands,  a  revocation  of  the  withdrawal,  and 
a  suspension  of  the  revoking  order.  Tha 
vslidity  ol  the  route  shown  on  tbe  map 
and  of  the  withdrawal  had  been  the  subject 
of  differing  opinions,  and  some  of  t^e  lands 
bad  come  to  be  occupied  by  settlers,  whoat 
itstus  was  uncertain  in  view  of  the  witli- 
drawal.  See  IS  Op*.  Atty.  Gen.  80.  At 
reported  to  the  Senate  by  one  of  its  com- 
mittees, the  resolution  was  In  Its  present 
form  without  the  saving  clause.  That  was 
added  when  the  resolution  was  under  con- 
sideration. *  Without  it  the  resolution  had 
two  purposes;  one,  to  aanction  tbe  route 
which  bad  been  pronounced  unautboriied, 
and  the  other,  to  make  aeeure  the  right  to 
patents  along  that  ronte.  What  was  the 
purpose  of  the  saving  clauael  Its  words 
and  the  situation  just  mentioned  leave  no 
doubt  that  one  purpose  waa  to  take  care  of 
the  actual  settlers  then  on  the  lands.  An- 
other, equally  plain,  was  to  require  that  tb» 
conditions  and  restrictions,  that  Is,  the  ex- 
clusions and  exceptions,  of  |  3  (the  grant- 
ing section)  of  the  original  act,  be  applied  t» 
that  route.  But  how  were  these  purposes  to 
be  accomplisbedT  Was  It  to  be  by  pstent- 
Ing  all  the  lands  to  the  railroad  company, 
even  those  occupied  by  [T08]  actual  settlers, 
and  inserting  saving  clauses  In  the  patentsT 
Or  was  It  to  be  by  giving  effect  to  tha 
rights  of  the  settlers  and  to  the  exclusions 
snd  exceptions  in  the  normal  and  rational 
way;  that  is,  by  patenting  to  the  oompany 
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ntt  Undi  ooeupled  I7  aetiwl  wtUBia  or 
«tl>«rwiu  «eluded  or  axoaptad  from  th* 
(TuitT  The  Utter  Menu  to  ni  the  0BI7 
«dmiuiblc  eoneliuion.* 

I««tl7,  It  la  urgad  tlwt  the  rkllroad  eom- 
ftuij  accepted  the  pmtoit  with  tha  nlnenil 
«g!cpt1on  therein,  and  alio  apraaalj  agreed 
that  the  Utter  ihonld  be  effoetiva  ai  ona 
«t  the  termi  of  the  patent,  and  ao  ia  bound 
^  it,  or  at  leaat  estopped  to  dmj  ita 
validity.  There  are  insuperable  objections 
4o  thla  contcDtion.  The  terma  of  Uie  pat- 
ent whereby  the  gorernment  tranafera  ita 
title  to  publie  land  are  not  open  to  negotU- 
tion  or  agreement.  The  patentee  haa  no 
Toiee  in  the  matter.  It  in  no  wise  dependi 
upon  his  consent  or  wilL  He  must  abide 
the  action  of  those  whose  du^  and  respon- 
sibilit7  are  fixed  bj  Uw.  Neither  can  the 
Und  officers  enter  into  any  agreement  upon 
the  anhjeet.  Thej  are  not  principals,  but 
agents  of  the  Uw,  and  must  heed  only  its 
will.  DeOebaek  *.  Hawke,  115  U.  S.  3B2, 
406,  89  L.  ed.  423,  427.  0  Sup.  Ct.  Rep. 
90;  DavU  t.  Wiebbold,  139  U.  S.  GOT,  S27, 
3S  L.  ed.  23S,  £4S,  11  Sup.  CL  Bep.  028; 
Bhiw  V.  Kellogg,  170  U.  B.  S12,  337,  343, 
42  L.  ed.  1060,  1090,  1001,  16  Sup.  Ct.  Sep. 
t32.  Nor-ean  they  indirectly  girt  effect  to 
what  Is  unauthorised  when  done  directly. 
Of  course,  if  they  enter  into  any  forbidden 
arrangement  whereby  public  land  is  trans- 
ferred to  one  not  entitled  to  it,  the  patent 
may  be  annulled  at  the  suit  of  the  govern- 
ment;  but  they  cannot  alter  the  effect  which 
the  Uw  gives  te  a  patent  whiU  it  ia  out- 
■tanding. 

Taking  up  the  several  questions  in  the 
Il^t  of  what  we  have  here  ssld,  we  answer 
them  aa  follows: 

1.  Did  the  said  grant  to  the  Southern 
Padflo  Railroad  Company  include  mineral 
Unds  which  were  known  te  [TIO]  be  auch 
at  or  prior  te  the  date  of  the  patent  of  July 
10,  18B4! 

Answer. — Mineral  lands,  known  U>  be 
such  at  or  prior  to  the  isiue  of  patent,  were 
not  Included  in  the  grant,  but  excluded  from 
it,  and  the  duty  of  determining  the  charac- 
ter of  the  lauds  was  cast  primarily  on  the 
Land  Department,*  which  was  charged  with 
the  iiaue  of  patents. 

8.  Doea  a  patent  to  a  railroad  company 
under  a  grant  which  excludes  mineral  landa, 
a*  In  the  present  ease,  but  which  U  Issued 
without  any  Inveatlgatlon  upon  tha  part  of 
the  officers  of  the  Land  CHBee  or  of  the 
Department  of  the  Interior  aa  to  the  quality 
of  the  land,  whether  agricultural  or  min- 
eral, and  without  bearing  upon  or  deter- 

■  See   Tome    v.    Southern    P.    IL    Co.   0 
Coop's  L.  0.  80;  Bontheia  P.  B.  Co.  v.  Ra- 
hall,  S  Laad  Dec  8EL 
1U« 


mlnatiOB  of  the  quality  of  tha  Und%  opoatt 
to  eouvey  Unda  which  ara  thcreaftB  aaew- 
talned  to  be  mlnerall 

Answer. — A  patent  iaaued  ia  such  dieom- 
stances  U  Irregularly  iaaoed,  ondoubtedlj 
SO;  but,  aa  it  is  the  act  of  a  legally  ea*> 
etltuted  tribunal,  and  Is  dona  witUa  Hi 
jurisdiction,  it  U  not  void,  and  thantots 
passes  the  tiUe  (Mobia  v.  Union  Hivar  L<«- 
glng  B.  Co.  14T  U.  8.  ISS,  174,  ITS,  ST  L 
ed.  123,  12a,  12T.  13  Sup.  Ct.  Bep.  £T1), 
subject  to  the  right  of  the  garemmait  ta 
attack  the  patent  by  a  direct  anit  for  it« 
annulment  if  the  land  was  known  to  U 
mineral  when  the  patent  Uaued  (McLaugh- 
lin V.  United  Sutea,  107  U.  S.  526.  27  L 
ed.  621,  2  Sup.  a.  Rep.  862;  Western  P. 
R.  Co.  T.  United  Stetes,  108  U.  S.  610,  ET 
L.  ed.  SOB,  2  Sup.  Ct.  Rep.  802). 

3,  Is  the  reservation  and  exception  coa- 
teiued  in  the  grant  in  the  patent  to  thi 
Southern  Pacific  Railroad  Company  vail 
and  of  no  effect! 

Answer. — The  mineral  land  aaeepUoB  ia 
the  patent  ia  void. 

4.  If  the  reservation  of  mineral  lands  as 
expresaed  in  the  patent  U  void,  then  ia  tha 
patent,  upon  a  colUteral  attack,  a  conda- 
slve  and  official  declaration  that  the  laid 
is  sgricultural,  and  that  all  the  requite- 
mente  preliminary  to  the  laauanee  of  ths 
patent  have  been  compiled  witbT 

Answer. — It  is  conclnsiva  upon  a  collar 
eral  attack. 

[712]  S.  Is  petroUnm  or  mineral  ell 
within  the  meaning  of  tha  term  "mineral,* 
as  it  was  used  U  said  acts  of  Congreea  rs- 
serring  mineral  Un<l  from  the  railroad  land 
grsntet 

Anawer. — Petroleum  Unda  are  mineral 
Unda  within  the  meaning  of  that  torn  U 
railroad  Und  grants. 

C.  Doea  the  fact  that  tha  appellant  wai 
not  in  privity  with  tha  goremment  in  a^ 
respect  at  the  time  when  the  patent  wsa  la- 
auml  to  the  railroad  company  prevent  hin 
from  attecking  tha  patent  on  the  grooad 
of  fraud,  error,  or  irreguUrity  In  the  le- 
auance  thereof  aa  so  alUged  in  tha  bUll 

Answer. — It  doea. 

7.  If  the  mineral  eicepUon  cUuse  was  it- 
serted  in  the  patent  with  the  eonaent  at  ttt 
drfendant,  Southern  Pacific  Railroad  Com- 
pany, and  under  an  understanding  ii' 
agreement  between  it  and  the  officeia  of  tbi 
Interior  Department  that  said  eUnaa  ihooU 
be  effective  to  keep  la  tho  United  BUtM 
titU  to  auch  of  the  Unda  deacribed  in  0* 
patent  aa  were  in  fact  mineral,  are  the  it 
fendanta.  Southern  Pacific  Railroad  CM- 
pany  and  the  Kern  Trading  ft  Oil  ConpaV' 
aatopped  to  deny  the  validity  of  said  cUa*' 

Answer. — No;   auch   an   agreement  )■  ^ 

no  greater  loroa  aa  an  aatoppel  thaa  tt* 

f-~  IM  V.  8. 
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MIS.                                                     HULL  r.  BUBR.  711,  IIS 

axMptioB  In  the  pktcat    Hm  kttar  being  m  Florida  ataU  Mmrt «  nilt  wHk  tlw  putlw 

Tcdd.  th*  patent  puM*  the  tltls  and  b  not  nreraed,  to  caUbUih  u  equitable  cklm  or 

opa  ta  eolUteiml  Attack,  or  to  attaA  by  intereii  In  the  prop«rt7  In  the  tnutaea  In 

■fugere  »hoM  0BI7  oUim  wu  initiated  '•"^''**?i  ".•»*'^  "SSS.'^i^ 'fw^ 

•M-Tti.-  lun.  «f  th.  Mt>«t_  preeent  iuit,  who  now  allage  the  invnUdity 

after  the  iMue  of  the  patent  ^f  ^  bankruptcy  proceedLgi,  and  auert 

that  for  that  leaeon  ai^  decree  that  ma; 

——  be  made  by  the  etate  aoart  will  not  bind 

«__  the  bankmpt. 

[TIS]  JOSEPH  HULL,  the  Prairie  Pebble  ^for   other  caM,   lee  Conrte,   14ao-14M,  In 

Phoephate  Company,   and  the  Savannah  Dlxest  Sap.  CL  1908.1 

Tnut  Company,  Appte.,  Federal  bovrU  —  enjolnlnc  prooeedlnya 

V.  In  itate  conrta, 

ABTHUB  B.  BUBH,  Frank  L.  Simpeon,  and  *■  A  euit  by  persona  elaiqing  to  be  the- 

3.  Howard  Edwarda.  owner*  of  certain  property  to  reatndn  tmt- 

te«e  in  bankruptcy  from  maintaining  a  lolt 

(See  8.  C.  Reporter"*  ed.  718-726.)  againet  them  m  a  etaU  court  to  eetabllab 

an  equitable  claim  or  Intereat  therein  ean- 

Apt»eal  —  trom  dronlt  oonrt  of  appeala  not  be  deemed  to  be  In  aid  of  a  prior  Judg- 

—  Federal  qneatlon.  ment  in  an  ejectment  action  In  a  Federal 

1.  A.  roit  ariscB  under  the  lawi  of  the  court,  and  therefore  excluded  from  thepro- 

Dnlted  Statea  within  the  meaning  of  the  hibitlon  of  U.  S.  Rer.  SUt.  |  720,  UT  8- 

Judicial  Code,  S  24,  ao  ae  to  permit  an  ap-  Comp.    Rat.    lOOl,   p.   B81,  againat    Injonc- 

peal  to  the  Federal  Buprame  Court  from  a  tloni  to  eUy  proceeding!  in  rtate  court*. 

decree  of  a  circuit  court  of  appeale  In  the  where  the  ejectment  euit   *a«   commenced 

cauae  where  it  ia  brought  in  equity  by  per-  after  the  adjudication  of  bankruptcy,  and 

•one  not  parties  to  a  banlmiptcy  proceed-  the  bill  doee  not  aver  that  the  judgment  cut 

ing,  who  let  up  righta  in  oppMitlon  to  the  of    the   equitable    righti    of   the   bankrupt 

adjudication    in    bankruptcy    and    the   ap-  but  declare,  that  if  the  bankrupt  had  any 

Glntment  of  trustees  therein,  and  seek  to  title  to  the  property,  legal  or  equitable,  at 

TO   iuch   truateea   reatrained   from   prose-  the  time  of  the  adjudication  of  b*nkrupt<7, 

eating  an    equity    suit   against   them    in    a  »vth    title   stdl    remains    in   the  bankrupt, 

•UU  court.  Insisting  that  the   banitniptcy  an<'  •*  •■  ^<^  alleged  that  the  claim  01  eqol- 

proceedings   were   void  for  want  of  juris-  table  right  on  the  part  of  the  bankrnpt  1* 

diction,    and    that    the    entire    proceedings  inconsistent  with  the  Judgment,  «r  iEould 

were  a  fraud  upon  the  bankniptiy  act,  and  he  subordinatod  to  it,  and  the  trustaee  were 

that,  eren  if  the  proceedings  were  raUd,  the  not  parties  to  the  ejectment  aoUon,  Bnd  the 

appointment  of  the  trustees  was  void.  bankrupt  is  not  a  party  to  the  nrwnt  suit 

[fSr  other  cases,  see  Appesi  »nd  Error.  7W-  t 'Sl_^'"S„ JOS^  fSJu.S"""''    "»<'-""•   *» 

BOT,  in  Digest  8up.  CL   1»0S.]  01e«   Bnp.  Ct.    IBOfi.] 

Pleading  —  relief  under  —  prayer  tor  .„      ,.,  , 
general  relief.  '-"'*■  '"'-J 
t.  A  prayer  for  general  relief  ehould  be  .          .   ..      ,    „    ,„..      ^    ,,  j    .         .^ 
tmUi   ..   .t.nd™d   wh.«   10   r«U   to  ^'m"^  >""'•  '■  ""■     """"l  •'"»  '^ 
other  than  the  speciflc   relief  prayM  was  1914. 
brought  to  the  attention  either  of  the  Fed- 
eral district  court  of  original  jurisdiction  i  FPEAL  from  the  United  8tatei  Circuit 
or  of  the  circuit  court  of  appeals.  J\  Court  of  Appeals  for  the  first  Circuit 
"bSp^cI'  Sm"]  "*  ^''""°»'  ■■  ■•  '"  ■*'■•"  to  review  a  decree  which  affirmed  a  decrM 
Federal  conrta  -  enjoining  proceeding*  <>'  *•>«  District  Court  for  the  Dlatrict  of 
In  Btate  oonrta.  Masaacbuaetta    auataining    a    demurrer    to 
3.  The   prohibition    of    U.    S.    Rev.    Stat,  and  diamiseing  the  bill  in  a  suit  to  reatraia 
I    720,    U.    8.    Comp.    Stat.    1901,    p.    681,  truateea   In   bankruptcy   from    asserting  an 
against  injunctions  to  sUy  proceedings  in  equitable  claim  or  interest  in  certain  prop- 
■tate  eourta,   prevent*  persons  claiming  to  ^^      Affirmed 

be  th.  owner*  of  certain  property  in  Florid*  ^             ^  1^1        im  0.  0.  A.  188. 

from    maintaining    in    a    Federal    district  __-  _   ,    .     __  ,.v— »_™    i«k  n   r    1    eoi 

court   in   UaesaehuMitt.  a  suit  to  retrain  208  Fed.  4;  on  rehearing,  126  0.  C.  A.  221. 

trustees  In  Unkruptcy,  appointed  by  that  20T  Fed.  643. 

court,  from  asserting  or  claiming  in   any  The  fact*  are  stated  in  the  opinion, 
court  or  place  any  right,  title,  or  interest 
In  the  property,  where  there  i*  pending  In 

Nan. — On  the   appellate   Jurisdiction   of  appellants: 

the    Federal   Supreme    Court   over   circuit  Jurisdiction   on   the  ground   of   Fedarak 

conrte  of   appeals— see  note  to   Bagley  v.  quertlon*  appears  upon  the  faoe  of  the  bin 

General  Fire  ^ingnishei  Co.  6S  L.  ed.  V.  If  eomplaint. 

^«"v            ..  .    .  ^  J.  *■        *  *i.    ifj  Rector  V.  aty  Depodt  Bank  Co.  200  U.  B. 

J^-S^^rSS^^^Sr^Sn^  clJii  «1.  M  L.  ed.  6BB,  28  Bup.  «.  Bep.  8BB, 

^^''^S^A^ir^jn  Nutt  V.  K-t   200  U.  a  12.  19.  «  1.  «1. 

a;s  948,  362,  S6  Sup.  CL  Rep.  216;    William* 

list 
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T.  Heard,  140  U.  S.  S29,  fi36,  036,  3B  L.  cd. 
9S0,  663,  11  Sup.  Ct.  Rep.  S85;  Lovell  t. 
NownikD,  £27  U.  B.  413,  421,  67  L.  cd.  677, 
681,  33  Sup.  Ct  Sep.  3TS. 

Then  miut  be  m  milt  pending  in  t)t< 
ttite  court  betwAcn  the  aune  pAiilu,  railing 
the  ume  queationa,  and  tor  like  relief,  when 
the  Federal  auit  te  filed,  or  U.  B.  Rev.  gut. 
I  72D,  U.  8.  Comp.  BUt.  1901,  p.  6B1,  doea 
not  Bpply.    Thia  ia  aElf-evident. 

WatsoB  1.  JoaeN  13  WalL  717,  718, 
L.  ad.  671,  672;  Pendleton  t.  Ruaaeil,  144 
D.  S.  S4&,  647,'  3B  L.  ed.  576,  677,  12  Sup. 
Ct.  Rep.  743;  Moran  t.  Sturges,  164  U.  B. 
27&,  38  L.  ed.  &B9,  14  Sup.  Ct.  Rep.  1019; 
Buck  T.  Colbath,  8  Wall.  SSS,  346,  18  L. 
'«d.  267,  861;  Hunt  t.  New  York  Cotton 
Ezeh.  206  U.  S.  823-339,  61  L.  ad.  821-«Z7, 
27  Sup.  Ct.  Rep.  S20;  Burgeaa  t.  Seligmui, 
107  U.  S.  21,  34,  27  L.  ed.  361,  3QS,  2  Sup. 
Ct.  Rep.  10;  David  Lupton'a  Sons  Co.  v. 
Automobile  Club,  226  U.  S.  600,  B6  L.  ed. 
1181,  32  Sup.  Ct.  Rep.  711,  Aim.  Caa.  1914A, 
899;  Flak  *.  Union  P.  R.  Co.  10  Blatchf. 
618,  Fed.  Caa.  No,  4,830;  Live  Stock  Deal- 
era'  A  Butcher*'  Aaao.  t.  Creacent  City  L.  S. 
L.  k  B.  E.  Co.  1  Abb.  (U.  B.)  406,  Fed.  Caa. 
No.  8,408;  WataoD  v.  Jouca,  13  Wall.  070, 
716,  Tie,  20  L.  ed.  866,  671;  Riverdale  Cot- 
ton Milla  T,  Alabama  k  O.  Mfg.  Co.  108 
U.  S,  196,  197,  49  L.  ed.  lOlC,  1016,  26  Sup. 
Ct.  Rep.  029;  Shielda  t.  Thomu,  IB  How. 
362,  263,  IC  L.  ed.  372;  French  t.  Hay 
(French  v.  Stewart)  22  Wall.  260,  22  L.  ed. 
8G7. 

The  appellanta  had  the  conatitutional 
right  to  reaort  to  the  Federal  court  for  re- 
lief, and  to  a  decree  on  the  merita  of  their 
bill,  even  though  another  auit  for  the  aame 
or  different  relief  waa  pending  in  the  at«t« 

Burgeaa  t.  Sellgman,  107  V.  S.  21,  34,  27 
L.  ed.  361,  366,  2  Sup.  Ct.  Rep.  10;  Chicot 
County  V.  Sherwood,  148  U.  B.  634,  37  L.  ed. 
B4S,  13  Sup.  CL  Sep.  696;  McClellan  ▼. 
Carland,  217  U.  B.  289-282,  64  L.  ed.  762- 
787,  30  Sup.  Ct.  Rep.  501 ;  David  Lupton'a 
Bona  Co.  t.  Automobile  Club,  226  U.  S.  489, 
600,  68  L.  ed.  1177,  1161,  32  Sup.  Ct.  Rep. 
711,  Ann.  Caa.  1B14A,  699. 

Ttt  Federal  court  la  bound  to  proceed  to 
final  judgment  on  the  merits  in  all  caaea 
within  it*  juriadietion,  and  the  pending  of  a 
«uit  in  a  atate  court  ia  no  liar  to  proceedings 
concerning  the  aame  nutt«r  in  a  Federal 
«onrt  having  juriadietion  thereof. 

HcCIellan  t.  CarUnd,  217  U.  S.  282,  64 
L.  ed.  767,  30  Sup.  Ct.  Sep.  BOl;  Chicot 
County  T.  Sherwood,  148  V.  8.  534,  37 
L.  ed.  H8,  13  Sup.  Ct.  Sep.  OSS;  Boaton  k 
U.  B.  Co.  ▼.  0<dt«y,  810  V.  8.  165,  1«2,  62 
L.  ed.  1002,  1004,  28  Sup.  Ct.  Rep.  067. 

A  Uttgant  oaanot  be  dUmlaaed  from  the 


Federwl  eoort  for  the  reuom  atetad  la  tkt- 
opinions  of  the  court  below. 

Burgeaa  v.  Seligouui,  107  U.  8.  Sl-34,  27 
L.  ed.  361-366,  2  Bup.  Ct.  Rep.  10;  Boabs 
ft  M.  S.  Co.  V.  Ookey,  210  U.  8.  166,  181, 
62  L.  ed.  1002,  1004,  28  Sup.  CL  Rep.  657; 
Chicot  County  t.  Sherwood,  ;48  U.  S.  529, 
37  L.  ed.  646,  13  Sup.  Ct.  Sep.  606;  Da*id 
Lnpton'a  Bona  Co.  t.  Automobile  Clul^  22S 
U.  S.  489-600,  66  L.  ed.  1177-1181,  32  Sup. 
Ct.  Rep.  711,  Ann.  Caa.  1914A,  099;  Uc- 
ClelUn  V.  CarUnd,  217  U.  S.  269-282,  64 
L.  ed.  762-787,  30  Sjp.  Ct.  Rep.  501. 

That  the  same  questions  may  be  raised  ia 
the  atate  court  does  not  make  U.  6.  Her. 
SUt.  I  720,  U.  S.  Comp.  SUt  1901,  p.  681, 
applicable. 

Buck  V.  Colbath,  3  Wall.  33S,  346,  18  L 
ed.  257,  261 ;  Hunt  v.  New  York  Cotton  Exch. 
205  U.  S.  323-330,  51  L.  ed.  821-827,  27  Sup. 
Ct.  Sep,  529;  Morao  T.  Sturgea,  164  U.  8. 
279,  38  L.  ed.  989,  14  Sup.  Ct.  Sep.  1019; 
Pendleton  y.  Ruasell,  144  C.  S.  045,  847,  36 
L.  ed.  576,  577,  12  Sup.  Ct.  Rep.  743;  Wat. 
aon  T.  Jones, '13  Wall.  717,  71S,  20  L.  ed.  C7I. 
672. 

Courta,  under  a  prayer  for  general  relief, 
may  grant  effective  relief  without  Tiolatiag 
g  720. 

FUk  T.  Union  P.  R.  Co.  10  BUtchf.  618, 
Fed.  Css.  No.  4,830;  Live  Stock  Deslera'  A 
Butcbera'  Aaso.  t.  Crescent  City  L.  S.  L.  A 
S.  H.  Co.  1  Abb.  |U.  S.)  406,  Fed.  Caa.  No. 
8,408;  Watson  t.  Jones,  IS  WaU.  SM-7H, 
720-736,  20  L.  ed.  688-678. 

Section  720  is  not  applicable  hecauae  cne 
object  of  the  bill  in  the  court  below  was  to 
obtain  the  benefit  of  a  Federal  Judgment  ia 
Florida. 

French  t.  Hay  (Freneh  ».  Stewart)  t) 
Wall.  250,  251,  22  L.  ed.  857:  Julian  t. 
Central  Trust  Co.  193  U.  S.  03-1 12,  48  L.  ed. 
629^39,  24  Sup.  Ct.  Rep.  300;  Rlverdali 
Cotton  Mills  V.  Alabsms  ft  O.  Mfg.  Co.  IBS 
U.  S.  188-196,  49  L.  ed.  100»-]01B,  25  S«p. 
Ct.  Sep.  629;  Shields  t.  Tliomaa,  18  Bow. 
263-262,  15  L.  ed.  308-372;  Story,  Bq.  PL 
429-431. 

Ur.  Frank  li.  Slmpaon  argued  the 
cause,  and,  with  Hestra.  R.  R.  Ounl^  aad 
James  F.  Olen,  Bled  a  brief  for  appellees: 

Complainanta  claim  no  right  under  the 
lawa  of  the  United  SUtea,  but  merefy  assert 
that  detendanta  do  not  posse  as  the  capacity 
they  claim  under  the  laws  o>f  the  United 
Statea,  and  the  decree  of  the  eirenit  court  of 
appeals  ia  final. 

Bagley  t.  General  Fire  Extinguiaher  Co. 
218  U.  8.  477,  63  L.  ed.  005,  20  Bnp.  Ct  Sep. 
341 ;  Boaton  k  M.  Consol.  Copper  ft  S.  Hia. 
Co.  T.  HonUuM  Ore  Purehaaing  Co.  ISS  V. 
S.  632,  47  L.  ed.  626,  23  Sup.  CL  Rep.  434: 
Devine  t.  Loa  Angelea,  202  U.  B.  313,  60 
«S«  V.  8. 
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[a  ed.  1048,  Ze  Sap.  Ct.  lUp.  062;  Empire 
State-Idaho  Min.  t  Dereloping  Co.  t.  Uao- 
Itj,  1S8  U.  8.  ZB2,  4g  L.  ed.  lOse,  26  Sup. 
CL  Bep.  eSl;  Florida  C.  &  P.  B.  Co.  t.  Bell, 
176  U.  6.  321,  44  L.  ed.  4Se,  20  Sup.  Ct. 
Bep.  3Sg;  Shulthia  r.  McDougal,  286  U,  8. 
Ml^  H  L.  ed.  1206,  32  Sup.  Ct.  Bep.  704. 

Bection  720  of  the  RerUed  Statute*,  now 
f  266  of  the  Judicial  Code,  forbade  tlie 
mainteiiaiice  of  the  ault. 

Centnt)  Nat.  Bank  t.  Stevene,  18B  U.  B. 
432,  4S  L.  ed.  807,  18  Sap.  Ct.  Rep.  403; 
Be  Chetwood,  18fi  U.  S.  443,  41  L.  ed.  782, 

17  Sup.  Ct.  Rep.  386;  Dial  t.  Bej^olds,  90 
U.  S.  340,  24  L.  ed.  S44;  Digge  t.  Wolcott, 
4  Craneh,  170,  2  L.  ed.  087;  Evans  v.  Oor- 
man,  116  Fed.  309;  Hainea  v.  Carpenter,  91 
U.  S.  2S4,  23  L.  ed.  34S;  Jullau  v.  Central 
Truit  Co.  193  U.  S.  93,  48  L.  ed.  Q2B,  24 
Ct.  Rep.  399;  Molony  v.  UawachuBetta  Ben. 
Aaeo.  63  Fed.  209;  Uoran  t.  Sturget,  154 
U.  8.  256,  38  L.  ed.  981,  14  Sup.  Ct.  Rep. 
1019;  Peck  t.  Jenneie,  7  How.  612,  IS  L.  ed. 
«41;  Sargent  v.  Helton,  IIG  U.  8.  348,  £9 
L.  ad.  412,  6  Sup.  Ct.  Bep.  78;  Sharon  t. 
Terry,  1  LJtJ^.  572,  13  Sawy.  SST,  36  Fed. 
360;  Rigga  v.  Johneon  County,  6  Wall,  ino, 

18  L.  ed.  776;  United  SUtea  ex  rel.  Moaes 
V.  Keokuk,  6  Wall.  S17,  18  L.  ed.  934; 
United  Stitei  v.  PirkhuTat-Davie  Mercan- 
tile Co.  173  U.  S.  317,  44  I.,  ed.  486,  20 
Sup.  Ct.  Bep.  423;  Wagner  r.  Drake,  31 
Fed.  849;  Whitney  T.  Wilder,  4  C.  C.  A. 
SlO,  13  U.  8.  App.  ISO,  S4  Fed.  6M. 

Hr.  Jnatice  PittMy  dalivered  the  opinion 
«(  the  court: 

The  appellant*,  Joaepb  Hull,  the  Prairie 
Pebble  Phospbate  Compan;  (hereinafter  re- 
ferred to  aa  the  Prairie  Company),  and  the 
Savannah  Truit  Company,  brought  this  ac- 
tion in  equity  in  the  diitriet  court  of  the 
United  Statei  for  the  dietrict  of  Maesa- 
dueetta  agaiuit  appellees,  Arthur  E.  Burr, 
Frank  L.  Simpion,  and  J.  Howard  Edwards, 
who  are  trutteei  in  bankruptcy  of  tbe  Port 
Tampa  Phosphate  Company,  a  corporation 
organized  and  existing  under  the  lawi  of 
the  lUte  of  HaisachusetU.  The  bill  waa 
4led  In  Angurt,  1912,  and,  defendanta  hav- 
ing demurred,  an  amended  hill  was  filed, 
and  it  was  stipulated  that  the  demurrer 
should  etsud  as  a  demurrer  to  the  sub- 
atituted  bllL  The  diatrlct  court  entered  a 
decree  sustaining  the  demurrer  and  dlimlsa- 
ing  the  bill  (124  C.  C.  A.  136,  206  Fed.  1). 
The  circuit  court  of  appeals  affirmed  the  de- 
cree [124  C.  0.  A.  138,  206  Fed.  4),  and 
denied  a  petition  for  rehearing  (207  Fed. 
MS). 

The  amended  bill,  besidea  showing  diver- 
«ity  of  eitiienship,  avers  in  lubatanee  e* 
follows:  Thtt  prior  to  the  tranaactiona  in 
question,  Stewart  and  Heminger  were  the 
Jtt  L.  ed. 


owners  in  fee  simple  of  a  tract  of  land  In 
Polk  county,  Florida,  containing  440  acres, 
together  with  oertain  buildings  and  personal 
property  situate  upon  it;  that  on  Uay  12, 
1905,  in  coniummation  of  a  prior  contract 
they  conveyed  all  their  right,  title,  and  in- 
tCECst  in  the  property  to  Hull  by  deed  duly 
recorded,  which  vested  in  blm  a  good  legia 
title  in  fee  simple  to  the  real  estate,  with  full 
title  to  the  personal  property  and  the  right 
to  possession  as  against  all  persons,  "snd  hie 
recorded  paper  title  to  all  the  said  properties 
was  perfect;"  that  before  tbe  delivery  of 
the  deed  by  Stewart  snd  Meminger  to  Hull 
the  Port  Tampa  [714]  Company  claimed 
to  own  some  equitable  interest  in  the  prop- 
erty, under  a  contract  between  it  and  Stew- 
art and  Meminger,  which  interest  Hull  pur- 
chased for  a  full  consideration,  ind  before 
the  delivery  of  said  deed  to  Hull  the  Pott 
Tampa  Company  adopted  and  placed  upon 
it*  records  a  resolution  reciting  its  agree- 
ment to  sell  the  property  to  Hull,  and  au- 
thorizing and  directing  Stewart  and  Memin- 
ger to  make  a  deed  to  blm;  that  soon  after 
the  delivery  of  the  deed  Hull  took  poeaca- 
sion;  that  on  June  7,  1907,  he  executed  and 
delivered  to  the  Prairie  Company  a  deed  of 
conveyance  of  all  bis  right,  title,  and  in- 
terest in  aaid  properties  for'  tbe  considera- 
tion of  about  187,000,  which  deet^  was  short- 
ly afterwards  recorded,  and  the  Prairie  Com- 
pany took  actual  and  peaceable  possession 
of  the  property,  and  has  continued  to  hold  it 
until  the  present  time,  having  made  valu- 
able improvements  upon  it;  that  afterwards, 
and  prior  to  March  26,  1906,  the  Prairie 
Company  executed  and  delivered  to  the 
Trust  Company  a  deed  of  trust  conveying 
ita  right,  title,  and  interest  in  said  proper- 
ties, together  with  other  properties,  to  se- 
cure the  payment  of  bonds  amounting  to 
about  91,800,000,  and  the  deed  of  trust 
was  duly  recorded;  Uitt  it  came  to  the  knowl- 
edge of  Hull  that  certain  creditors  of  tbe 
Port  Tampa  Company  had  asserted  that  the 
company  owned  some  interest  in  said  prop- 
erties, and  on  the  28th  of  November,  1006, 
he  commenced  an  action  of  ejectment  against 
that  company  in  the  United  States  circuit 
court  for  the  southern  district  of  Florida 
being  the  district  in  which  the  property  waa 
situate;  that  the  company  was  served  with 
process  therein  on  December  0,  1905,  and 
such  further  proceedings  were  l^tid  that  on 
March  13,  1906,  upon  the  verdict  of  a  jury, 
a  judgment  waa  rendered  adjudging  that  Hull 
was  entitled  to  recover  from  the  Port  Tampa 
Company  the  fee-simple  title  and  right  of 
poapeaaion  of  the  lands  in  question.  The 
bill  sets  up  that  on  Nommber  8,  1905,  a  peti- 
tion in  bankruptcy  [Till}  wis  filed  agaluat 
tbe  Port  Tampa  Company  "in  this  court  of 
bankruptcy"    [the    distriet    court    of    the 
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tTnitad  Stato  for  &«  dtotriet  of  Mun- 
ehnictU} ;  thkt  a  nbixBiia  ma  [lancd  theiw- 
on  returnable  on  tho  20th  day  of  the  aama 
month,  and  returned  lerred,  and  that  on  the 
retorn  day  an  appearanoe  waa  entered  for 
the  company  by  one  J.  H.  Robtnaon.  Coplea 
of  the  creditor*!  petition,  tlie  mbpcena,  and 
the  appearance  are  appended  to  the  bill  aa 
an  exhibit.  The  bill  alienee  that  defendanta 
aawrt  that  by  virtne  of  a  decree  in  bank- 
ruptcy made  in  Hid  diatriet  conrt  on  No- 
Tember  27,  1900,  adjudging  the  Port  Tampa 
Company  bankrupt,  they  are  the  ownen  of 
an  equiuble  interest  or  estate  in  the  aaid 
lands  and  other  properties,  and  that  the  de- 
fendant Burr  was,  on  December  £T,  1S05,  ap- 
pointed Bole  trustee  in  bankruptcy'  of  the 
company;  that  he  resigned  aa  such  trustee 
•n  March  IS,  1909,  and  on  the  same  day 
Us  resignation  was  accepted,  and  Burr, 
Simpson,  and  Edwards  were  appointed  tnia- 
teea  in  his  place;  and  that  defendants  elaim 
that  by  the  adjudication  In  bankruptey  and 
their  appointment  the  title  to  an  interest 
oi  estate  in  said  lands  became  vested  in 
them  as  eueh  trustees;  that  on  or  about 
March  M,  .1908,  and  before  he  resigned  aa 
trustee,  Burr  brought  a  suit  by  bill  in 
equity  in  the  circuit  court  in  and  tor  Polk 
county,  Florida,  against  eomplalnanta,  to 
eatablish  such  interest  or  estate,  but  there 
has  been  no  trial  of  this  suit  on  the  merits, 
nor  had  the  same  been  brought  to  final 
Issues  of  fact  and  law  before  Burr^  resigna- 
tion; tbat  on  January  9,  1912,  the  defend- 
anta filed  in  said  state  court  a  supplemental 
bill  of  complaint,  wherein  they  averred 
that  said  suit  was  brought  by  Burr  as 
trustee  in  bankruptcy,  and  that  Burr  re- 
signed aa  such  trustee  on  March  12,  1909, 
and  prayed  that  they  might  be  substituted 
as  eomplainsnts  in  hi*  place;  that  the  pies' 
ent  complainants  filed  an  answer  to  the' 
said  supplemental  bill,  but  that  the  Issues 
hare  not  been  tried,  and  no  decree  has  been 
rendered  making  [Tie]  the  defendants  as 
trustees  complainants  in  said  suit.  The  pres- 
ent bill  then  proceeds  to  attack  the  proceed- 
ings and  adjudication  in  bankmpti^,  and  the 
title  of  the  defendants  aa  trustees,  aa  fraud- 
ulent and  void  upon  various  grounds,  which 
may  be  summarized  as  follows:  That  the 
Port  Tampa  Company's  principal  place  of 
busioesa  was  not  in  Massachusetts,  as  al- 
leged in  the  petition,  and  that  it  had  no 
business  except  in  Florida;  that  It  was  not 
insolvent,  and  did  not  commit  the  act  of 
bankruptcy  alleged,  or  any  act  of.  bank- 
ruptcy; that  the  petitioning  creditors  were 
Erectors  of  the  company,  and  knew  the 
company  was  solvent  and  had  committed  no 
aet  of  bankruptcy;  that  the  jurisdictional 
facts  were  falsely  and  fraudulently  averred, 
being  fabricated  for  the  purpose  of  pra> 
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**«<t"g  to  state  a  canse  within  the  jnris- 
dleUon  of  the  court;  that  the  petitioning 
creditors  controlled  both  sides  of  the  liti- 
gation through  tbeir  ownership  of  a  major- 
ity of  the  company's  stock;  that  Boblnsca, 
who  entered  the  appeanuwo  in  behalf  ef 
the  Port  Tampa  Ctnnpany,  waa  not  in  fact 
autborlsed  to  appear  for  or  represent  the 
company;  and  that  the  petition  waa  frandn- 
lently  made  to  appear  as  aa  involuntary 
petition  by  creditors,  whereas  in  truth  and 
in  l^al  effect  it  wsa  a  voluntary  petition 
on  the  part  of  the  company  and  ita  offlcen 
and  directors.  It  Is  slso  allied  that  the 
appointment  of  defendants  as  trustees  ia 
the  place  of  Burr  on  Uareh  IS,  1909,  was 
invalid,  -  because  no  Judge  or  referee  ap- 
pointed them,  their  claim  being  that  in  (set 
they  were  appointed  trustees  at  a  meeting 
of  creditors,  whereas  complainants  allege 
that  the  pretended  call  by  the  referee  for 
the  meeting  of  creditors  was  iaened  at  a 
time  when  there  was  no  vacancy  in  the 
oBlce  of  trustee;  that  ten  days'  notice  of 
the  meeting  was  not  given  by  mail  to  sll 
the  creditors,  as  required  by  law;  that  the 
only  creditor  who  attended  the  meeting  was 
one  Wills,  a  director  of  the  company,  and 
that  there  were  ten  other  creditors  who  hsd 
proven  claims;  that  Wills  did  [TIT]  not 
own  a  bona  fide  provable  claim  to  the  amount 
of  one  half  of  the  claims  that  had  been  prov- 
en ;  and  that  the  appointment  of  defadsati 
as  trustees  was  made  by  Wills  alone.  Com- 
plainants insist  that  there  was  no  power  ci 
jurisdiction  in  any  creditor  or  creditor! 
to  appoint  defendants  as  tmsteea  on  Uanl 
12,  190S,  because  at  that  time  there  was 
no  vacancy  In  the  office  of  trustee,  since 
Burr  had  not  then  resigned  and  his  resigna- 
tion had  not  been  accepted  by  the  court. 
The  bill  further  avers  that  in  their  answer 
to  the  supplemental  bill  in  the  equity  soil 
in  the  circuit  court  of  Polk  county,  Florida, 
the  present  complainants  set  np  ttie  defease 
of  "want  of  jurisdiction  of  the  said  court 
of  bankruptcy  to  render  any  decree  of  ad- 
judication, and  that  such  alleged  decree 
was  void  on  the  face  of  the  ssdd  proceed- 
ings;" that  this  part  of  the  answer  was 
excepted  to  and  the  exceptions  sustained 
by  the  order  of  the  Polk  conn^  circuit 
court;  that  on  appeal,  the  Florida  supreme 
court  affirmed  this  order  on  July  ),  1B12, 
ruling  that  all  such  defensea  were  coUatMal 
attscks  upon  the  bankruptcy  proceedings, 
which  were  not  permissible,  the  ruling  be- 
ing expressed  in  the  fcdlowing  words: 
THie  aasaulta  made  upon  the  bankrupt^ 
proceedings  in  the  Federal  conrt  of  Ifssss 
ehusetts  by  the  answer  of  the  appellants  ts 
the  supplemental  bill  of  tlw  appellees  is 
the  particulars  wherein  said  answer  wis 
excepted  to  by  the  appelleea   it  simply  ■ 
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eoUattfkl  attadi  npoB  tlia  jadgmcnU,  orden, 
and  procMditv^  ^  **"  iMiikrnptt^  «ourt 
tlwt  !•  not  p«nnlMlbI«'«ltliar  if  my  of 
'If^'nw  to  tlw  mpplementAl  Iiill  or  to  the 
orlginkl  bill  u  uncndad;"  that  bj  re«Mn 
of  th*  laid  Judgment  of  the  Florida  eonrta 
tha  preaent  eomplaioaDta  eannot,  by  way 
of  defBiM  ttt  the  billa  of  complaiDt  in  thoM 
eonrtt,  "hare  and  obtain  that  ipeedy,  ade- 
fnat4^  and  appropriate  relief  that  thia 
•onrt  i*  eompetent  to  raider  upon  tliU 
original  bill  of  complaint;  and  your  oratora 
fear  that  the  Florida  courts  will  decline  to 
adjudicate  aa  to  the  character  [T18]  and 
title  of  the  defendanta  ai  truateee  and  their 
aompeteuqr  to  attack  your'  oratore'  title  to 
aaid  properties,  a*  herein  let  forth,  upon 
any  anawer  to  the  aaid  bills  in  the  eaid  itate 
oourt."  The  present  amended  bill  further 
■eta  up  that  "upon  the  facta  hereinbefore 
Mt  forth,  which  are  eonelusively  provable 
to  be  true  by  tha  record  of  the  proceeding! 
of  the  aaid  court  of  bankruptcy,  if  the  said 
Port  Tanpa  Company  had  any  title  to 
any  of  the  aforesaid  propertiea,  l^^l  or 
equitable,  at  the  time  of  the  said  allied 
decree  of  adjudication,  aueh  title  atill  re- 
naiua  in  the  said  company;  that  your 
oratora  are  atill  liable  to  be  ned  by  tha 
•aid  company  in  any  court  of  eompetent 
jurisdiction  to  aiaert  inch  title,  and  that 
a  Anal  decree  in  the  Florida  state  court  for 
or  againet  the  defendants  as  such  alleged 
tnuteea  wot)ld  not  ha  pleadable  in  bar  of 
a  suit  by  the  aaid  eompCny  against  your 
orators  to  assert  such  title."  The  ipeciAc 
prayer  is  for  a  decree  to  reatraiu  dcfendanta 
"from  asserting  or  claiming  as  tnuteea  in 
bankruptcy,  in  any  court  or  place,  any  right, 
title,  or  interest  In  or  to  any  of  the  prop- 
ertiea herein  described  until  the  further 
decree  of  this  court."  There  ia  also  a  prayer 
for  general  relief.  Appended  as  exhibits  sod 
made  a  part  of  the  blU  are  tha  eoplea  of  the 
petition,  subpcBna,  return,  and  appearance 
in  the  bankruptcy  proceedings,  already 
mentioned,  and  a  transcript  of  the  record 
of  the  ejectment  suit  in  the  United  Btatee 
oireuit  oourt  for  the  southern  diatrlet  of 
Florida. 

Hm  diatrict  court,  in  mataiaing  the  de- 
murrer, held  that  ainc*  upon  the  faoe  of 
the  bankruptcy  prooecdinga  there  waa  no 
want  of  Juriadiction  over  the  parties  or 
the  subject-inatter,  and  the  decree  was  not 
Told  In  form,  it  could  not  be  collaterally 
attacked,  and  could  be  aasailed  only  by  a 
direct  proeeeding  in  a  eompetent  eonrt; 
•Iting  New  Lamp  Chimney  Co.  t.  Anaonia 
Brass  *  Oopper  Co.  91  D.  8.  OH,  002,  23 
h.  ed.  836,  aSO)  Graham  t.  Boston,  H.  4 
B.  B.  Co.  118  D.  S.  161,  ITS.  80  L.  ad.  190, 
•M,  8  Sup.  CL  Rep.  1009.  Treating  the  prea- 
<Bt  inlt  aa  a  dirMt  attaek.  [719]  the  eonrt 
•t  I*.  ««. 


held,  flntt  that  no  ri^t  or  interest  of  oon- 
plalnanta  appeared  ta.ho  so  prajudiced  by 
the  adjudiMtion  In  bankruptcy  aa  to  en- 
title them  to  equitable  relief  against  it;  that 
the  adjudication  oonccmed  only  the  bank- 
rupt and  Its  creditor^  since  It  made  no 
difference  to  eomplalnsata  whether  the 
claim  to  the  Florida  propertiea  was  asaerted 
by  the  bankrupt  itself  or  by  its  trustees^ 
that  tha  allegation  that  a  final  decree  in 
tha  Florida  suit  would  not  bar  an  action 
brought  by  the  company  Itself  waa  a  mere 
conclusion  of  law,  not  admitted  by  the  de- 
murrer, and  an  unsound  eoncluaion  in  view 
of  the  facts  aUegedi  that,  the  adjudication 
not  having  been  questioned  by  the  bank- 
rupt or  its  ereditora,  they  were  bound  by 
it,  and  by  virtue  of  it  the  truatees  were  in 
the  Itankrupt'a  place  mi  far  aa  concerned 
any  claim  tttat  it  could  aasert  to  the  Florida 
properties.  And,  secondly,  that  there  was 
a  defect  of  neceaaary  partiea,  liecause  the 
only  defendants  named  in  the  bill  were  the 
bankruptcy  trustees,  respecting  whom  it 
was  not  alleged  that  they  were  partiea  to 
the  bankruptcy  proceedings,  nor  that  they 
participated  in  the  fraild  whereby  the  ad- 
judicaUon   was   alleged   to   have   been    pro- 

The  circuit  court  of  appeals,  while  agree- 
ing with  this  reasoning,  placed  Its  deeision 
upon  the  ground  that  complainanta  were 
invoking  not  the  powera  of  the  district 
court  in  bankruptcy,  but  its  general  powen 
BB  a  court  in  equity;  that  it  also  appeared 
that  the  proceedings  in  Florida  were  in- 
stituted I^  a  bill  in  equity  with  the  partiea 
reversed;  that  the  Florida  eonrt  was  a 
chancery  oourt  and  a  court  of  superior 
jurisdiction  In  equi^,  and  for  present  pur- 
poses of  equal  digni^  and  authority  with 
the  district  court  of  the  United  States  for 
the  district  of  Massachusetts;  that  the 
bill  in  sulistance  merely  invoked  the  general 
equitable  jurisdiction  of  tha  district  court 
in  order  to  restrain  j)roce«dinga  in  a  state 
court  proceeding  in  equity  In  a  prior  auit 
tietween  the  aame  parties;  and  that  this  ran 
[TSO]  counter  to  |  720,  Bev.  SUt.,  U.  8. 
Comp.  Stat.  1901,  p.  681  (S  2B6,  Judicial 
Code,  30  Stat,  at  L.  lUfi,  chap.  231,  U.  S. 
Comp.  Stat,  Supp.  ISll,  p.  230),  as  well  as 
to  the  general  principle  that  the  authority 
of  the  court  first  acquiring  jurisdiction,  the 
parties  being  the  aame,  must  prevail;  citing 
Marshall  v.  Holmes,  141  U.  S.  S89,  890,  S6 
U  ed.  870,  872,  12  Sup.  Ct  Rep.  82,  and 
Ceutnl  Nat.  Bank  v.  Stevens,  188  U.  S. 
432,  482,  42  L.  ad.  607,  818,  16  Sap.  Ct 
Rep.  403. 

There  la  a  motion  to  dlamisa  the  appeal, 
baaed  upon  tha  ground  that  the  Juriadie- 
tion  of  the  district  court  depended  solely 
upon    diwsl^    of    dtiscnafalp,    and    thi4 
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therefore  the  decree  of  the  circuit  eonrt  of 
appeals  it  final,  und^r  |  128,  Judicial  Code 
(3a  Stat,  at  L.  1133,  chap.  231,  U.  S.  Camp. 
Stat.  Supp.  1911,  p.  1B3).  The  motion  moat 
be  granted  unleai  the  luit  was  one  ariiing 
ander  the  lawt  of  the  United  States,  within 
the  meaning  of  the  first  rabdivisioD  of  g  24 
of  the  Code.  The  rule  is  flnnlj  established 
that  a  suit  does  not  so  arise  unless  it  really 
and  BubstaDtially  ioTolvea  a  dispute  or  eon- 
troTemj  respecting  the  validity,  construc- 
tion, or  effect  of  some  law  of  the  United 
States,  upon  the  determination  of  which  the 
result  depends.  And  this  must  apppar  not 
by  mere  inference,  but  by  distinct  aver- 
ments according  to  the  rulea  of  good  plead- 
ing ;  not  that  matters  of  law  must  be 
pleaded  as  such,  but  that  the  essential  facts 
averred  must  show,  not  as  a  matter  of  mere 
inference  or  argument,  but  clearly  and  dis- 
tinctly, that  the  suit  arises  under  some 
Federal  law.  Hanford  v.  Davies,  163  U.  S. 
£73,  279,  41  L.  ed.  1G7,  169,  16  Bup.  Ct.  Rep. 
1051;  Mountain  View  Min.  t  Mill.  Co.  v. 
HcFaddcn,  180  U.  S.  633,  535,  45  L.  ed. 
066,  657,  21  Sup.  Ct.  Bep.  488;  Defiance 
Water  Co.  v.  Defiance,  191  U.  B.  184,  191, 
48  L.  ed.  140,  143,  24  Sup.  Ct.  Rep.  63; 
Arbuckle  *.  Blackburn,  191  U.  S.  405,  413, 
48  L.  ed.  230,  241,  24  Sup.  Ct.  Rep.  148; 
Bankers  Mut.  Casualty  Co.  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  B.  Co.  192  U.  S.  371,  383, 
4S  L.  ed.  484,  489,  24  Sup.  Ct.  Rep.  325; 
Shulthia  v.  McDougal,  226  U.  B.  561,  669, 
56  L.  ed.  1205,  1210,  32  Sup.  Ct  Rep.  704. 

We  have  not  considered  whether  the  ac- 
tion could  be  regarded  as  ancillary  to  the 
proceedings  in  bankruptcy,  and  tor  that 
reason  maintainable  in  the  district  eourt 
as  a  suit  arising  under  the  laws  of  the 
United  States  (See  Freeman  v.  Howe,  24 
How.  450, 400, 16  L.  ed.  749, 752 ;  Milwaukee 
ft  M.  R.  Co.  V.  Milwaukee  &  St.  P.  R.  Co. 
(Milwaukee  ft  M.  R.  Co.  v.  Soutter)  2 
Wall.  609,  633,  17  L.  ed.  886,  896;  Bnck 
*.  Colbath,  3  Wall.  334,  346,  IB  L.  ed.  257, 
261;  [721]  Christmas  V.  Russell  (Christmas 
V.  Gsines)  14  Wall.  69,  81,  20  L.  ed.  762,  763; 
Krippendorf  v.  Hyde,  110  U.  S.  276,  281, 
28  L.  ed.  145,  147,  4  Sup.  CL  Rep.  27: 
Lammon  v.  Feusier,-  111  U.  S.  17,  19,  28 
L.  ed.  337,  4  Sup.  Ct  Rep.  286;  Covell  v. 
Eeyman.  Ill  U.  S.  176,  179,  ISO,  2B  L.  ed. 
390-392,  4  Sup.  C3t  Rep.  356;  Dewey  T.  West 
Fairmont  Gaa  Coal  Co.  123  U.  B.  S29,  333, 
31  L.  ed.  179,  181,  8  Bup.  Ct  Rep.  148; 
Oumbcl  V.  Pitkin,  1S4  U.  S.  131,  144,  31 
L.  ed.  S74,  S78,  8  Sup.  Ct  Rep.  379; 
Morgans'  L.  ft  T.  R.  ft  8.  8.  Co.  t.  Texas 
C.  R.  Co.  137  U.  8.  171,  801,  34  L.  ed.  825. 
635,  11  Sup.  Ct.  Bep.  01 ;  Byers  v.  McAuley, 
140  U.  S.  608,  615.  87  L.  ed.  S67,  871,  13 
Sup.  Ct  Rep.  806;  Boot  r.  Woohrorth,  160 
U.  8.  401,  41S,  37  L  «d.  1123,  1126,  14 
l««S 


Sup.  Ct  Rep.  136;  Moran  t.  Stnrget,  164  D. 
S.  26S,  274,  38  L.  ed.  981,  987,  14  Sap.  Ct 
Rep.  1019;  White  v.  Ewing,  15*  U.  B.  It, 
39,  40  L.  ed.  67,  08,  16  Sup.  Ct.  Bep.  1018; 
Carey  v.  Houston  ft  T.  C.  R.  Co.  161  U.  S. 
115,  130,  40  L.  ed.  63S,  643,  16  Sup.  Ct 
Rep.  037;  Be  Johnson,  167  U.  8.  ISO,  126, 
42  L.  ed.  103,  104,  IT  Sup.  Ct  Bep.  735; 
Pope  V.  Louisville,  N.  A.  ft  C.  R.  Co.  173 
U.  S.  573,  677,  43  L.  ed.  814,  816,  19  Snp. 
Ct.  Bep.  500;  Wabash  R.  Co.  t.  Adelbcrt 
College,  208  U.  8.  38,  54,  OS  L.  cd.  379, 
386,  28  Sup.  Ct  Rep.  182),  becanae  com- 
plainants have  not  planted  thenudvci  npca 
that  ground. 

Complainants  are  not  parties  to  the  pro- 
ceeding in  banliruptey,  and  are  setting  up 
rights  in  opposition  to  the  adjudioatioa 
and  the  appointment  of  trusteea  tlteiclB. 
They  seek  to  have  the  trusteea  restrained 
from  prosecuting  the  equity  auit  against 
them  in  the  state  eourt  of  Florida,  and  to 
that  end  undertake  to  show  (a)  that  tbi 
bankruptcy  proceedings  were  void  for  want 
of  jurisdiction;  (b)  that  the  entin  pro- 
ceedings were  a  fraud  upon  the  b^nknipt 
act;  and  (c)  that,  even  il  the  proeeedii^ 
were  valid,  the  appointment  of  the  trustees 
was  void.  This  is  the  theory  of  the  bill  id 
complaint,  and  it  ii  by  thia  that  the  right 
of  ultimate  appeal  to  this  court  la  to  b« 
tested,  rather  than  by  the  grounds  upon 
which  the  district  court  and  the  drcnlt 
court  of  appeala  reached  conclusions  sdvers* 
to  the  relief  prayed.  Were  the  views  adopt- 
ed by  those  courts  found  to  be  untenable, 
it  icould  be  necessary  to  pass  npmi  ths 
attack  made  by  oomplainanta  upon  the  litis 
of  the  trusteea  in  bankruptcy;  and  (o  da 
thia  would  require  us  to  determine  the  eea- 
dtruetion  and  effect  of  thoee  provisians  of 
the  bankruptcy  act  that  hear  upoa  the 
matters  of  fact  averred  as  the  baais  of  tks 
attack.  We  deem,  therefore,  that  the  suit 
is  one  arising  nnder  the  laws  of  the  United 
States,  within  tke  meaning  of  |  S4,  [TS«] 
Judicial  Code,  and  tha  motitm  to  dismiM 
will  be  denied. 

Upon  the  merits,  we  find  it  unneceaaary  ta 
consider  the  views  dprcssed  by  the  diatrlet 
court,  sinee  It  seems  to  us  that  the  view  of 
the  oircult  court  of  appeala  as  to  the  effeet 
of  I  720,  Rev.  Stat.  (U.  8.  Comp.  Stat  1901, 
p.  581),  is  correct,  and  la  snffleient  to  dis- 
pose of  the  case. 

The  substance  of  the  matter  la  that  earn- 
plainants  allege  that  th<y  are  the  owaers 
of  certain  property  In  Florida  la  which 
defendants,  aa  trusteea  in  bankrupt*;  of 
the  Port  Tampa  Company,  assert  aa  aqott. 
able  cUi^  or  interest  to  eatabliah  lAtd 
they  are  prosecuting  or  attempting  to  prose- 
cute an  equitable  action  in  a  Florida  itats 
court    againat    camplainsBta.      na   latlw 
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AVer  thkt  beoMiM  of  titoA,  or  for  other 
jreaaoDS,  tlitt  proceedings  uid  Kdjndiestio 
in  bankruptcy  uid  tlie  Appointment  of  de- 
fendnnU  ■•  tniftees  are  invBlid,  and  that 
for  thia  reawn  4117  dearee  that  may  be 
•nade  b7  the  Florida  ttate  eonrt  will  not 
tie  bliiding  upon  the  Port  Tampa  Company. 
M  alreadj'  mentioned,  the  apecllle  prayer 
ia  Utat  defendants  may  be  restrained  from 
Asserting  or  claiming  as  tmatees  tn  bank- 
ruptcy, in  any  court  or  place,  any  right, 
title,  or  interest  in  the  property.  There  it 
«  prayer  for  general  relief,  but  it  was  polnt- 
•od  out  by  the  circuit  court  of  appeals  (207 
Fed.  634,  £44)  that  no  right  to  relief  other 
than  by  nay  of  an  iojuuction  was  brought 
to  the  attention  of  the  district  court  or  of 
the  court  of  appeals  upon  the  bearing.  The 
general  prayer  ahould  therefore  be  treated 
«s  abandoned. 

80  far  as  the  action  already  pending  In 
the  Florida  court  of  equity  is  concerned, 
the  case  is  clearly  within  |  720,  Re*.  Stat., 
V.  B.  Coinp.  SUt  IBOl,  p.  681,  [g  266, 
Judicial  Code,  SB  SUt.  at  L.  I16Z,  chap. 
iZl,  U.  S.  Comp.  But  Supp.  ISll,  p. 
236]  :  "The  writ  of  injunction  shall  not  be 
granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  state, 
except  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  pro- 
«eedings  in  bankruptcy.*  [723]  The  Utter 
clause  formerly  had  reference  to  |  6108,  Kev. 
Stat,  (j  21  of  the  bankruptcy  act  of  Bdsrch 
S,  ISflT,  14  SUt.  at  L.  S26,  chap.  ITS)  ;  In  the 
place  of  which  we  now  have  j  II  and  sub- 
diTioion  7  and  16  of  |  2  of  the  bankruptcy 
Met  of  July  1,  laSS  (30  SUt.  at  L.  04S, 
64S.  chap.  641,  U.  8.  Comp.  SUt.  1901,  pp. 
3421,  3426).  It  U  quite  evident  that  the 
injunction  sought  by  the  present  coroplaii 
ants  is  not  one  authorized  by  the  bankruptcy 
*ct. 

The  prohibition  against  injunctions  to  aUy 
proceedings  in  state  courU  originated  in 
the  act  of  Hsrch  2,  1793  (ebap.  22,  |  6, 
1  SUt.  at  L.  336),  and  has  been  consUntly 
observed  by  the  courts.  See  Diggs  v.  Wol- 
«0tt.,  4  Cranch,  176,  2  L.  ed.  687;  Peck  t. 
Jeaoess,  7  How.  812,  686*,  12  L.  ed.  841, 
«4«;  Watson  v.  Jones,  13  Wall.  679,  T19, 
«0  L.  ed.  ess,  872;  Haines  v.  Carpenter, 
«1  U.  8.  264,  267,  Z3  I^  ed.  346,  34B;  Dial 
▼.  Reynolds,  96  U.  8.  340,  84  L.  ed.  644; 
Chapman  v.  Brewer,  114  U.  S.  168,  17S>, 
«9  L.  ed.  83,  88,  6  Sup.  Ct.  Eep.  799; 
United  States  *.  Psrkhnrst-Davis  Uercan- 
tile  Co.  176  U.  B.  317,  320,  44  L.  ad.  4S6, 
486,  20  Sup.  a.  Sep.  423;  Hunt  T.  New 
Tork  Cotton  Exch.  206  U.  B.  322,  338.  61 
1^  ed.  821,  82T,  er  Sup.  Ct.  Rep.  629; 
Prentts  v.  Atlantic  Coast  Line  Co.  211  U. 
8.  210,  226,  53  L.  ed.  160,  168,  29  Sup.  Ct. 
Sep.  6T. 
SS  Ii.  ed. 


It  is  recognised,  however,  that  |  780 
was  not  intended  to  limit  tlis  power  of  the 
Federal  eourU  to  enforce  their  autliorl^ 
in  eaaea  that,  on  other  grounds,  are  with- 
in their  proper  Jurisdiction;  and  hence,  it 
has  been  held  that,  in  aid  of  iU  Jurisdic- 
tion properly  acquired,  and  In  order  to 
render  lU  judgmenU  and  decrees  effectual, 
a  Federal  court  may  restrain  proceedings 
in  a  itaU  court  wblch  would  have  the  eSect 
of  defeating  or  impairing  such  jurisdic- 
tion. French  v.  Hay  (French  r.  Stewart) 
22  Wall.  250,  22  L.  ed.  894;  Deitzsch  v. 
Huidekoper  (Kem  y.  Huid^oper)  103  U. 
S.  494,  497,  26  L.  ed.  497,  498;  Julian  v. 
Central  Trust  Co.  193  U.  S.  03,  HE,  48  L. 
ed.  829,  630,  24  Sup.  Ct.  Rep.  399;  Uadison- 
ville  Traction  Co.  v.  St.  Bernard  MIn.  Co. 
196  U.  S.  239,  246,  49  L.  ed.  462,  404,  86 
Sup.  Ct.  Rep.  261. 

The  contention  that  the  present  case  falls 
within  this  exception  to  the  general  ap- 
plication of  i  720,  because  the  hill  is  really 
died  in  aid  of  the  Judgment  of  a  Federal 
court,  that  is  to  say,  Uie  judgment  In  favor 
of  Hull  In  the  ejectment  suit  in  the  circuit 
court  of  the  United  BUtes  tor  [7S4]  the 
southern  district  of  Florida,  will  not  bear 
analysis.  The  ejectment  suit  was  commenced 
after  the  adjudication  of  bankruptcy,  and  the 
hill  does  not  aver  that  the  judgment  cut  off 
the  equiUble  rights  of  the  Fort  Tampa  Com* 
pany,  but,  on  the  contrary,  declares  that  if 
that  company  had  any  title  to  the  prop- 
erty, legal  or  equlUble,  at  the  time  of  the 
adjudication  of  bankruptcy,  such  title  still 
remains  in  the  company.  It  Is  not  averred 
that  the  claim  ot  equitable  right  on  thi> 
part  ol  the  company  is  inconsistent  with 
the  judgment,  or  should  he  subordinated 
to  It.  The  present  trustees,  or  either  of 
them,  were  not  made  parties  to  the  eject- 
ment suit,  nor  Is  the  company  made  a  party 
to  the  present  action.  And,  npon  the  whole, 
it  seems  to  us  that  by  no  interpretation 
or  construction  can  the  present  bill  be 
deemed  to  have  been  filed  In  aid  of  the 
judgment  in  ejectment,  Ot  be  sustained 
upon  that  theory. 

It  is  argued  that  the  bill  cannot  be 
deemed  to  have  as  iU  object  ths  sUyIng  of 
s  pending  suit  In  the  sUU  court,  because 
that  action  abated  upon  Burr's  resignation 
as  trustee,  and  no  further  proceeding  can 
be  had  until  his  succeasors  have  been  mads 
parties.  To  this  point  a  decision  of  the 
Florida  supreme  court  In  the  very  action 
Is  cited  (Hull  V.  Burr,  62  Fla.  490,  66  80. 
673).  We  do  not  interpret  this  decision 
as  BUsUining  the  contention,  and  In  a  sub- 
sequent stage  of  the  same  litigation  (64 
Fla.  83.  69  80.  787),  the  court  distinctly 
held  that  the  action  did  not  abaU  on  the 
resignation  of  Bun,  but  might  b#  prooecded 
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witii  bf  lU  (KcMWOr*  when  ftppolnted, 
th«  nine  m  il  orlgliiAllj  inatituted  bj 
them;  uid  Uikt  k  mpplcmental  bill  wma  th« 
propw  proeednre  to  hATe  inch  nieMMon 
formmltj  brought  into  the  c«w  ma  putlei. 
Indeed,  it  la  oalj  upon  the  theorr  tluit  d«- 
fenduite  U'e  proaecuting  that  inlt  that  the 
'CDrnpUinaBta  show  ground  for  an  injuno- 
tion  againat  them. 

To  the  auggestion  that  the  term  "taj 
court,"  in  the  bill  of  complaint,  maj  include 
other  Federal  eourta,  It  !■  [TSS}  euffldat 
to  lay  that  the  bill  ia  devoid  of  any  ahowing 
that  defendant*  are  asserting  claims  against 
eomplainanti'  title  in  any  court  other  than 
the  Florida  state  court.  Hence,  there  Is  no 
occasion  to  invoke  the  general  nile  that 
the  court  first  obtaining  jarisdictloii  of  a 
controversj  shouid  be  permitted  to  proceed 
without  interference.  Peclc  v.  Jenneaa,  7 
How.  S12,  624,  12  L.  ed.  B41,  846;  Central 
Nat.  Bank  t.  Stevens,  1B9  U.  8.  4S2,  4S9, 
42  L.  ed.  807,  SIT,  IS  Sup.  Ct.  Bep.-403; 
Bigelow  V.  Old  Dominion  Copper  Mln.  k 
Smelting  Co.  74  N.  J.  Eq.  467,  47S  et  seq., 
71  Atl.  1S3. 

We  deem  tiiat  the  main  object  M  the 
bill,  to  whleh  all  elae  Is  incidental,  U  in 
contravention  of  |  26$  of  the  Judicial  Coda 
{formerly  |  720  of  the  Revised  BUtntos), 
and   that   tbercfore   the  deeree   should   be 


D.  B.  CROCKETT. 

(See  8.  C.  Reporter's  ed.  726-738.) 

Bmw  to  Rate  court  —  Federal  qneatlon 
—  anlt  baaed  on  Federal  atatnte. 
1,  A  decision  of  a  state  court  advene  to 
plaintifT  in  error's  contention  that,  by  the 
true  construction  of  the  Federal  employers' 
liability  and  tafe^  appliance  acts,  it  could 
rely  upon  the  common-law  defense  of  as- 
sumption of  rislc,  is  reviewable  In  the  Fed- 
eral Supreme  Court. 


K«ater  knd  aervant- 

Ity  —  •asnmptton  of  rtak. 

£.  The  defenae  of  aaanuption  of  tiak  is 
avallabla  to  an  interstate  earrler  under  the 
employers'  liability  act  of  April  22,  IHS 
(36  SUt.  at  I^  06,  chap.  14S,  U.  S.  Conp. 
Stat.  Bupp.  1911,  p.  1322),  as  at  comuoa 
law,  except  ia  the  eaaea  mentioned  in  S  4 
of  that  act,  i,  «.,  "any  eaae  where  the  viola- 
tion by  anoh  common  carrier  of  any  stat- 
ute enacted  (or  the  aalety  ol  employee* 
contributed  t«  the  Injury  or  death  of  end 
anployee." 
Haater  and  servant  —  aafely  appliances 

—   BtanOard      belgbt     of     locomotive 

drawbara. 

3.  The  standard  height  of  drawbars,  pro- 
mulgated by  the  Interstate  Commeroa  Com- 
miaaion  under  the  authority  of  the  safety 
applianos  act  of  March  2,  I8B3  (27  SUL 
at  L.  631,  chap.  196,  U.  &  Comp.  StaL  IBOt, 
p.  3174),  i  6,  U  originally  confined  t» 
Ireigbt  cars  by  that  section,  waa  made  ap- 
plicable to  locomotive  engines  by  the  prori. 
slon  of  the  amendatory  act  of  March  2,  19(0 
(32  Stat,  at  L.  943,  chap.  976,  U.  B.  Camp. 
SUt.  Suop.  1911,  p.  1314),  that  the  prarl- 
slona  and  requiremoits  of  the  acts  of  HuA 
2,  1693,  and  April  I,  1B96  (29  Stat,  at  L 
8S,  chap.  87,  D.  a  Comp.  BtaL  1901.  p. 
3176],  relating  to  train  brakea,  automatic 
couplers,  grab  irons,  and  the  hci^t  af 
drawbars,  shall  be  held  to  Rpply  to  aU 
trains,  locomotives,  tenders,  ears,  and  rimi* 
lar  veliielea  used  on  any  railroad  engaged  ia 
interstate  commerce  and  in  the  territorim 
and  the  District  of  Columbia,  and  to  aU 
other  locomotives,  tenders,  cara,  and  simi- 
lar vehicles  uaed  in  connection  therewith, 
excepting  those  exempted  by  the  earlier  sets 
and  tliose  used  upon  street  railways. 
[For  other  eaaes,  see  Hsster  sod  8 ' 

Bl.  U  Digest  Bap.  Ct.  1906.] 

[Mo.  826.] 


the  Supreme  Court  of  the 
X  State  of  Tennessee  to  review  a  judgment 
which  dismissed  a  petition  for  a  writ  of 
certiorari  and  afBrmed  a  judgment  of  the 
Court  of  Civil  Appeals  of  that  sUte,  which 
had  affirmed  a  judgment  of  the  Clrcait 
Court  of  Enox  County  in  favor  of  plaintiff 


NOTl. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  atate  eourts-~«ee  notes  to  Mulln  v.  Hun- 
ter, 4  L.  ed.  n.  S.  97 ;  Hamblln  v.  Western 
Land  Co.  37  L.  ed.  U.  B.  267;  Re  Buchanan, 
30  L.  ed.  U.  8.  884;  and  Klplay  v.  Illinois, 
42  L.  ed.  U.  B.  S9B. 

On  what  adjudieaUons  of  state  courts 
can  be  brought  up  for  review  In  the  Bn- 
preme  C^urt  of  the  United  States  by  writ 
of  error  to  those  courta— see  note  to  Apex 
lYansp.  Co.  r.  Qarbade,  62  Ul.A.  613. 

On  bow  and  when  qneetiona  must  be 
ralaed  and  decided  In  a  atate  eoort  in  order ; 
15«4 


to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  State*  see 
note  to  Mutual  L.  Ina.  C^o.  t.  McGrew,  S3 
I4R.A.  83. 

On  the  eonatltationali^,  application,  a«d 
effect  of  the  Federal  employers'  li^iuW  act 
— aee  note  to  Lampbere  v.  Oregon  B.  t  Nav. 
(X  47  L.R.A.(Nj8.)  38. 

On  the  duty  and  Uahlllty  nnder  Federal 
and  state  railway  safHr  appUanee  acta 
see  notca  to  Chicago,  M.  k  St.  P.  R.  Oa 
V.  United  Btatea.  20  L.R.A.(N.S.)  471.  aal 
Lake  Shore  A  H.  S.  R.  Co.  v.  Benson,  41 
L.R.A.(N.S.)  49. 

*S4  V.  1. 


IVll. 


SOUTHXBN  B.  00.  T.  OBOOBJBTT, 


1b  •  suit  bwMd  19011  the  Fcderml  employcrt' 
lUbili^   uid   nMrf   ftppIUnea   uto. 

Th«  fMts  ue  lUted  in  the  oplnloB. 

Mr.  Ii.  B.  JolIrlM  mbmitted  the  -• 
for  pUintiff  in  error.    Mr.  L.  D.  Snlth  wu 
«n  the  brief: 

This  eonrt  hu  juritdiction. 

St.  Louia,  I.  H.  &  B.  B.  Go.  t.  Taylor,  SIO 
V.  B.  281,  SE  L.  ed.  1061,  28  Snp.  Ct.  Sep. 
416,  ei  Am.  N^.  TUp.  464;  Seaboard  Air 
Line  R.  Co.  t.  DuvbU,  226  U.  S.  4TT,  66  L. 
«d.  1171,  32  Sup.  Ct  Rep.  7H;   St.  Louia, 

I.  M.  &  8.  R.  Co.  T.  McWhirter,  22»  U.  S. 
S6S,  67  L.  ed.  1179,  33  Sup.  Ct.  Bep.  SS8; 
St.  Loui^  B.  F.  *  T.  R.  Co.  t.  Beale,  228 

II.  S.  166,  B7  L.  ed.  1129,  33  Sup.  Ct.  Rep. 
«S1:  Nutt  J.  Knut,'200  U.  S.  18,  60  L.  ed. 
352,  26  Sup.  Ct.  Rep.  SIB. 

Did  tlie  safety  appliance  acts  in  force 
at  the  time  of  tiie  injury  involved  in  tbii 
caae  require  of  railroad  companiea  the  duty 
<A  having  the  drawbars  on  awitch  enginea  at 
a  miniinum  height  of  31}  incbe*  above  the 
level  of  the  topa  of  the  lailsl 

Penoell  t.  PhiUdelphia  ft  R.  R.  Co.  231 
U.  B.  67S,  ante,  430,  34  Sup.  Ct.  Rep.  220. 

Defendant  in  error  acaumed  the  risk. 

GIU  Valley,  Q.  ft  N.  R.  Co.  t.  Hall,  232 
U.  B.  04,  ante,  621,  34  Sup.  Ct.  Rep.  220) 
Schlemmer  t.  Buffalo,  R.  ft  P.  R.  Co.  220 
D.  S.  G90,  66  L.  ed.  60S,  31  Sup.  Ct.  Rep. 
S41;  Thornton,  Federal  Employers'  Lia- 
bmtf,  S  86. 

tn  eaaea  arising  nnder  the  Federal  em- 
ployers' liabili^  act  the  doctrine  of  ■■- 
•umption  of  riib  la  still  open  aa  a  defense. 

Nell  T.  Idaho  ft  W.  N.  R.  Co.  22  Idaho, 
74,  126  Pac.  331;  Central  Vermont  R.  Co. 
t.  Bethune,  124  0.  C.  A.  S28,  206  Fed.  608 ; 
Uicfaigu  C.  B.  Co.  T.  Vreeland,  227  U.  S. 
69,  67  L.  ed.  417,  38  Sup.  Ct.  Rep.  102; 
-Seaboard  Air  Line  B.  Ca  r.  Moore,  22B  U. 
S.  433,  67  L.  ed.  OOT,  33  Sup.  Ct.  Rep.  580; 
Culf,  C.  A  8.  F.  R.  Co.  T.  HeOinnis,  228 
V.  8.  173,  67  L.  ed.  TSB,  33  Sup.  Ct.  Rep. 
426,  3  N.  C.  C.  A.  806;  American  R.  Co.  t. 
Birch,  224  U.  8.  647,  68  L.  ed.  870,  32  Bup. 
•Ct.  Rep.  603;  Second  Employers'  Llsbili^ 
Cases  (Mondou  t.  Neir  York,  K.  H.  ft  E. 
R.  Co.)  223  U.  8.  64,  G6  h.  ed.  348,  38  Lll.A. 
<N.8.)  44,  82  Snp.  Ct.  Rep.  169,  1  K.  0.  C. 
A.  B76;  Bowers  t.  Southern  B.  Co.  10  Oa. 
App.  367,  73  S.  E.  677;  Barker  t.  Kansas 
Ci^,  H.  ft  O.  R.  Co.  SB  Kan.  767,  43  I.JLA. 
(VS.)  1121,  120  Pac.  1191;  Freenian  v. 
Powell,  —  T«.  CiT.  App.  — ,  144  8,  W. 
10S3;  Union  P.  B.  Co.  t.  Fuller,  122  C.  0.  A. 
369,  204  Fed.  46;  Sontbem  R.  Co.  ▼.  Qadd, 
186  a  0.  A.  21,  207  Fed.  277;  Worthington 
V.  Elmer,  126  C.  C.  A.  50,  207  Fed.  306; 
Louisville  ft  N.  R.  Co.  r.  I^nVford,  126 
0.  0.  A.  247,  BOO  Fed.  321;  deveUnd,  0.  C. 

Bl  It.  Cd. 


Ur.  9.  A.  Fowler  submittad  the  eatu« 
for  defendant  in  error.  Ueasra.  A.  C. 
Qrimm  and  H.  0.  Fowler  were  on  tlie  brief: 

The  writ  of  error  ihouM  be  dismiaeed  be- 
cause no  queation  !■  presented  which  ma- 
thorizM  this  eourt  to  take  jnrisdictioD  of 
the  case. 

Klier  T.  Texarkana  ft  Ft  S.  R.  Co.  17» 
U.  S.  109,  46  L.  ed.  1G2,  21  Sup.  Ot  Rep. 
100;  Montgomery  v.  Hernandes,  12  Whtttt. 
120,  133,  8  L.  ed.  676,  676. 

It  this  court  has  jurisdiction,  the  eaae 
should  be  affirmed,  because  the  decision  of 
the  state  courts  ia  so  manifestly  right  that 
the  case  should  not  be  kept  upon  the  docket 
for  further  argument. 

Johnson  V.  Southern  P.  Co.  lOB  U.  8.  1, 
49  L.  ed.  363,  26  Sup.  Ct.  Rep.  168,  17 
Am.  Neg.  Rep.  412;  Schlemmer  v.  Buffalo, 
R.  ft  P.  R.  Co.  206  U.  S.  1-10,  61  L.  ed. 
681-686,  27  Sup.  Ct.  Rep.  40T. 

Mr.  Justice  Pttney  delivered  the  opinion 
of  the  eourt; 

Crockett,  the  defendant  In  error,  brought 
this  action  In  the  circuit  court  of  Enos 
county,  Tennessee,  to  recover  damagea  for 
personal  injuries  eustained  by  him  while 
in  the  employ  of  the  railway  company.  The 
^tion  was  baaed  upon  the  Federal  employers' 
liability  act  ot  April  Z2,  1S08  (chap.  149, 
36  Stat,  at  L,  66,  U.  S.  Comp.  Stat.  Supp. 
1011,  p.  1322),  in  connection  with  the  safe^ 
appliance  act  of  March  2,  1B93  (ohap.  196, 
27  Stat  at  L.  631,  U.  S.  Comp.  SUt.  19D1, 
p.  3174],  [728]  and  the  amendmenta  of 
1896  and  1SC3  (cbap.  87,  20  SUt  at  L.  86, 
U.  S.  Comp.  SUt  IBOl,  p.  3176;  chap.  976, 
"  SUt  at  L.  043,  U.  S.  Comp.  SUt.  Supp. 
1011,  p.  1314).  He  recovered  a  judgment  in 
the  trial  court  which  was  affimed  by  the 
court  of  civil  appeals.  A  petition  for  a  writ 
of  certiorari  being  presented  to  the  supreme 
"Court  of  Tennessee,  that  court  dismissed  the 
petition  and  affirmed  the  Judgment. 

The  facta,  so  far  aa  material,  are  aa 
follows:  Defendant  was  an  interaUtc  carrier 
by  railroad,  and  plaintiff  waa  in  its  employ 
aa  a  switchman,  and  waa  engaged  In  a 
movement  of  inUrsUte  commerce  at  the 
time  he  was  Injured.  The  date  ot  the 
oeenrrenee  was  October  16,  1910.  In  making 
up  a  freight  train,  a  switch  engine,  with 
a  freight  car  attached,  waa  being  moved 
down  grade  towarda  where  other  freight 
ears  were  aUnding  upon  the  track,  when 
the  alngle  ear  became  uncoupled  from  the 
engine,  and,  being  propelled  by  gravity  to- 
warda the  standing  ears,  came  Into  ooutact 
with  than.  PlaintUT,  being  vpoo  the  oar 
which    thua  bceane  nacovpled,  wm  by  the 
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impact  thrown  agaitut  the  brkk«  Mid  in- 
jured. He  iniiated  tlwt  the  ear  became 
detached  from  the  aagine  because  of  the 
defective  condition  of  the  track  at  that 
point,  in  conjunction  with  the  inaufficient 
height  of  the  drawbar  on  the  engiae.  There 
wma  Bvideace  tending  to  ihow  that  the 
ground  upon  which  the  track  rested  was 
wet  and  marsbj,  and  the  cross-tiea  broken 
and  insufficient,  ao  that  the  track  was  un- 
even and  rough,  and  that,  as  a  result,  the 
engine  and  the  car  attached  to  It  were 
made  to  alternately  rite  and  fall  at  the 
ends  where  the;  were  coupled  togetheri  and 
tending  further  to  show  that  the  drawbar 
upon  the  engincv  which  was  uaed  in  coupling 
the  car  to  it,  waa  not  more  than  30  inchet 
high,  measured  from  the  track  to  the  center 
of  the  drawbar;  that  it  was  too  low  to  en- 
gage properlj  with  the  couplers  of  ordinary 
freight  cars,  and  that,  because  of  the  re- 
sulting inadequacy  of  the  coupling,  together 
with  the  unevenness  of  the  track,  the  car  In 
question  became  detached.  There  was,  how- 
ever, evidence  [729]  tending  to  show  that 
plaintiff  knew  of  the  defective  condition  of 
the  track  and  of  the  engine;  that  he  bad 
passed  over  the  same  track  frequently  with 
the  same  engine,  and  that  prior,  to  the 
occurrence  in  question,  cara  had,  as  he 
knew,  repeatedly  become  detached  from  the 
engine  because  of  the  conditions  mentioned. 
It  was  either  found  or  assumed  by  the 
state  courts  that  defendant's  railway  waa 
of  standard  gauge,  and  that  the  standard 
height  of  drawbars  for  freight  cars  ranged 
between  a  maximum  of  34}  inches  and  a 
minimum  of  31}  inches.  See  Resolution  of 
Interstate  CommiTce  Commission,  June  9, 
1893  (Ann.  Rep.  I.  C.  C.  SS93,  pp.  T4,  263), 
conatrued  In  St.  Louis,  I,  M.  k  B.  R.  Co.  v. 
Taylor,  210  U.  S.  281,  289,  62  L.  cd.  1D61, 
1005,  28  Sup.  Ct  Rep.  SIS,  21  Am.  Neg. 
Rep.  464,  see  also,  Ann.  Rep.  T.  C.  C.  ISSe,  p. 
S4.  It  should  be  noted  that  the  alleged  cause 
of  action  arose  October  15,  1910,  after  the 
enactment  of  the  amendment  of  that  year 
to  the  safety  appliance  act,  but  before  the 
taking  effect  of  the  Commission's  order 
respecting  drawbars,  made  pursuant  to  the 
new  law.  This  order,  while  dated  October 
10,  IBID,  became  effeetlTe  on  December  81 
following. 

Defendant  requested  the  trial  court  to 
direct  a  verdict  in  its  favor,  upon  the  ground 
ihat  plaintiff  admittedly  knew  of  the  defects 
and  therefore  aatumed  the  risk.  The  court 
refused  the  motion,  and  likewise  refused  the 
request  of  defendant  for  an  instmctiou  to 
the  Jury  In  the  following  terms:  If  the 
jury  should  And  from  the  evidence  that  the 
drawbar  of  the  cn^ne  was  defective  by 
being  too  low,  or  the  track  defective,  and 
that  this  eansed  the  engitM  to  become  de- 
left 


taehed  from  the  ears,  and  this  eansed  tW 
plaintiff's  injury,  still,  it  you  ahoold  foithOT 
And  that  these  detective  conditions  had 
eiiated  prior  to  that  time  with  the  kBOW^ 
edge  of  the  plaintiff,  and  plaintiff  knew 
before  he  went  to  work  that  the  defect 
existed  at  that  time,  and  tjiat  by  reaas* 
thereof  the  engine  had  been  accuatomed  t» 
become  uncoupled,  and  he  appreciated  the 
danger,  then  the  court  chargea  yon  that 
under  tboee  facta  the  plaintiff  (730]  eouU 
not  recover,  and  your  verdict  ahoald  be  la 
favor  of  the  defendant." 

The  contentions  of  defendant,  orermled 
by  each  of  the  state  courts  and  here  rcneived, 
are,  that  by  the  true  interpretation  of  the 
employ ns'  liability  act,  the  eommon-law 
rule  respecting  the  assumption  of  risk  was 
not  abolished  except  in  eases  where  thi 
violation  by  the  carrier  of  some  statute 
enacted  tor  the  safety  of  employees  eoa- 
tributed  to  the  injury  of  the  employee;  and 
that  by  the  safety  appliance  act  and  amend' 
ments,  as  properly  interpreted,  tba  bright 
or  construction  of  the  drawbars  of  loco- 
motives waa  not  regulated,  ao  that  the  fact 
that  the  drawbar  in  question  waa  only  30 
inches  high  was  not  a  violation  of  theee  acts, 
and  hence  afforded  no  ground  for  a  re- 
covery under  the  employers'  liability  act. 

There  is  a  motion  to  dismiss,  tiaaed  npoK 
the  inaistence  that  the  record  presents  BO 
question  reviewable  in  this  court  under 
I  237,  Judicial  Code  (act  of  March  3,  Iflll, 
chap.  231,  36  SUt.  at  L.  I16S,  U.  8.  Comp. 
Stat.  Bupp.  1911,  p.  227).  The  motion 
must  be  overruled,  upon  the  authority  of 
St  Louis,  L  H.  ft  B.  R.  Co.  v.  Taykr, 
210  U.  S.  2S1,  293,  62  L.  ed.  1061,  1067,  28 
Sup.  Ct.  Rep.  616,  21  Am.  Ifeg.  Hep.  4S4: 
Seaboard  Air  Line  R.  Co.  v.  Duvall,  225  U. 
S.  477,  486,  56  L.  ed.  1171,  1176,  32  SupL 
Ct.  Rep.  790;  St.  Louis,  I.  H.  ft  B.  S.  Co. 
V.  McWhirter,  229  U.  S.  265,  67  L.  ed.  1179, 
33  Sup.  Ct.  Rep.  868;  Seaboard  Air  Line  B- 
Co.  V.  Horton,  233  U.  S.  492, 499,  ante,  10«E, 
10S8,  34  Sup.  Ct.  Rep.  635. 

Upon  the  merita,  we  of  eoursa  sustain  tta 
contention  that  by  the  empl<7ers'  liabllitf 
act  the  defense  of  assumption  (d  risk  re- 
mains OB  at  common  law,  saving  in  the  easss 
mentioned  in  |  4,  that  ia  to  aay:  'Any  ease 
where  the  violation  by  such  eommoB  carrier 
of  any  statute  enacted  for  the  safety  of  em- 
ployees contributed  to  the  injury  or  death 
of  such  employee."  Seaboard  Air  Liae  K. 
Co.  T.  Horton,  233  U.  8.  4B2,  603,  ante,  10«, 
1069,  34  Snp.  Ct  Rep.  6S6. 

This  leaves  for  determination  the  ques- 
tion whetlier  the  provision  of  |  B  of  the 
safety  appliance  act  of  1893  respecting  the 
standard  height  of  drawbars,  together  with 
the  order  of  the  Interstate  Commerce  Coa- 
mission  promnlgated  [T81J  !■  pDranaaet  si 
ltd  V.  8. 
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ni-n* 


1^  ud  a*  IMtt  MiMBdB<at  «l  that  Mt,  hftd 
Um  diMt  of  nguUtlaf  tli*  halght  of  4nw- 
tan  apoD  loeomotlTC  anglBM,  m  oontendtd 
Wf  pWatiff,  or  apn  frd^t  ean  i»l7,  u 


[TaS]  b  JohnaoB  T.  Sontltani  F.  Cn  IM 
n.  8. 1,  U  L.  ad.  H>,  U  Bap.  CL  R«p.  IH, 
17  Am.  Stf.  Bop.  ilt,  m  caae  tlwt  vom  vb- 
ivtbMtM  ItrtoodbeforathelBOSuDCBd- 
MBt.  tt  w«a  h«U  Oat  0»  proriilon  of  S  £ 
iwilm  lin  It  *^uiUwfu]  for  uty  meh  common 
owriw  to  haul  or  permit  [TSS]  to  b« 
kaitled  or  lued  on  its  lino  anj  oar  noed  In 
■OTinf  Intcrotato  trsfflo  not  equipped  with 
ooaplen  oonpUng  antonutticallj  bf  impact, 
and  vUch  can  be  nneonpled  without  the 
neecMt^  vt  bub  going  between  the  enda 
of  tte  eara,*  waa  broad  enough  to  embraoe 
loeomotlTe  englnea  wHlitn  the  deaeriptlan 
"aaj  ear."  TUB  coadntfon  waa  baaed  upoa 
tte  declared  pnrpooe  <rf  Congreei  to  promote 
tbe  eafe^  of  employeea  and  travelere  npon 
rallnads  engaged  in  interatate  commerce, 
and  the  apeelfle  Intent  to  require  the  In- 
atallatlon  of  sneh  an  equtpmeat  that  the 
oara  would  eouple  with  eacii   other  auto- 


matleallr  kf  Impact,  and  akriata  tho  mtm- 
aity  of  men  going  baweea  them  eWhec  In 
coupling  or  lor  nneoupUn^  n*  courts  tf 
Ut.  ITM]  Chief  Jnrtlee  FnUar,  pointed  Ml 
(pp.M,21)that  tythaaawndmaatoflUwh 
2,  190i,  the  pmlalou  and  reqnlreiKati  f( 
the  act  were  crtended  to  onmnw  aantan 
bj  railroad  In  the  terrltaciea  and  the  Ola- 
triet  ^  Calumbia,  and  were  made  to  ^^llr 
"^  all  eaaea,  whether  or  not  the  oonplara 
brought  together  are  of  the  Mune  kind, 
mak^  er  tjp^"  and  that  the  proriaiona  and 
requirement*  relating  to  train  brakca,  aato- 
metlc  ooupicre,  grab  irona,  and  the  height 
of  drawbare,  were  made  to  applj  to  'all 
train*,  locomotiTet,  tender*,  eara,  and  aiml- 
lar  Tehielea,  need  In  any  railroad  engaged 
In  inteiBtata  eommerea."  Aad  it  wm  lafd 
that  thie  amendment  waa  afBrmaUTO  and 
deelaratoiy  of  the  meaning  attributed  hy 
tbe  court  to  the  prior  law. 

In  Bchlemmer  *.  Buffalo,  R.  &  P.  L  OaL 
SOB  n.  8.  1,  10,  SI  L.  ed.  881,  8B0,  B7  Bnpw 
Ct.  Rep.  40T,  it  waa  held  that  a  eheral  ear 
wa*  within  Ike  oontemplatlon  of  |  !• 

In  Southen  R.  Co.  t.  Unitwl  Statea^  Ml 


^  at  L.  B31,  U.  8.  Coup. 


Stat.  IMl,  p.  S174. 
"im  Act  to  Prom 
pk^ee*  and   Tr»feler«  upoa   Railroad*  bj 
0<mipe]ting   "^ —    "" ""'   -     ™  •   ■ 


"im  Act  to  Promot*  the  Safet*  ot  Bm- 


j  Common  Oamere  Engaged  in 
latentate  Commerce  to  Equip  Their  Care 
with  Automatic  Coupler*  and  Cootiauoua 
Brakca,  aad  Their  Locomotire*  with  Drir- 
Ing^hcol  Brakes  and  for  Other  Pnrpoeea, 
"Be  It  enacted,  etc,  that  from  and  after 
tta  Urst  diqr  at  Jaanarr,  eighteen  hundrod 
aad  ninetr-eigfat,  it  dull  be  tuUwfnl  foi 
M7  eonunen  carrier  dbgaged  In  Interatate 
oommerea  bj  railroad  to  nae  on  Ita  line  anr 
IoooboUto  engine  In  morlng  Interatate  tral- 
la  not  equipped  with  a  power  drlring-wheel 
hrako  and  appliawwa  for  operating  the 
ti^n-brake  ajatem,  or  to  ran  any  train  in 
tnA  traOo  after  mU  date  that  haa  not  a 
aofSoiait  number  of  care  la  it  m  equipped 
with  power  or  train  brakca  that  the  ouutMr 
on  tin  locomotive  drawing  aoch  tnin  can 
eontrdl  Ita  apced  witheot  reoairlnf  brake- 
■an  to  uae  the  oommon  hand  orake  for  that 
Dumoe^ 

1  and  after  the  flr*t  daj 


•f  Jannan,  eighteen  hundred  and  ninety* 
eight.  It  ahall  bo  unlawful  for  nnv  common 
earner  to  haul  or  permit  t*  be  hauled 


I  line  anj  ear  naed  in  moring  !■- 
~>  not  equipped  with  eouplen 
omatieaily    bf    Impact,    and 
uncoupled  wifthout  tte  neoea 
dfy  of  men  going  betweta  t^  enda  (d  the 


"Bee.  B.  Aat  within  nine^  daja  tnm  the 
fuaago  of  tUi  act  the  Ameriaan  Rallwur 
iMMdatka  !a  anthortaed  herebj  to  dMlg- 
aata  to  tKe  Intentate  Oommarae  Oeumta- 
alon  the  atnndatd  height  of  drawbus  for 
••  L  ML 


freight  eara,  mea«ured  perpcDdlcnlar  fnm 
the  lerel  of  the  tope  of  the  rail*  to  tta  oM- 
ten  of  the  drawbar*,  for  each  of  the  an^ 
eral  gaogea  of  railroadi  In  nae  In  tbe  UnHel 
SUtee,  and  ihall  fix  a  maximum  Tirietlw 
from  mch  atandard  height  to  be  aPoied 
between  the  drawbar*  of  empty  and  kmjad 
ear*.  Upon  their  detarmlnatien  bdag  ai^ 
tifled  to  the  Interetata  Cemmeree  ComMla- 
don,  eaid  CommlHion  ehall  at  onee  gira 
notice  of  the  itondard  flzed  upon  to  all 
aonunon  carrier*,  ewnere,  or  leaaeea  imgad 
In  interatate  commerce  In  the  United  Bt^ea 
1^  aneh  mcana  aa  the  Commiialim  mtf  deem 
proper.  Bat  ahould  *ald  aaaoelatloa  tail 
to  determine  a  atudard  *a  above  prorided, 
it  ahaU  be  tbe  dul?  of  the  Interatate  OtM- 


dred  and  ninetj-flve,  no  caii,  « 

or  unloaded,  ahall  be  nied  In  interatate 
traffle  whleh  do  not  Mmplr  with  tta  atand- 
ard above  provided  for. 

"fiee.  1.  That  anj  each  oommon  carrier 
naing  an*  loeonMtiva  cniint^  mnning  «» 
train,  or  nanllng  or  permittliig  to  be  hauled 
*  —  "1  Use  ■ ■-  -•-■-"— 


or  naed  an  ita  I 

anv  of  the  proriaiona  cf  tUa  act,  ahall  ba 
liaUe  to  a  Mnal^  ef  one  hntdred  dollar* 
far  aaA  aad  arerr  aach  vtalattea  .  .  . 
Provided,  that  nothing  In  tUa  net  contained 
Ann  ap^  to  traine  ooupoaed  of  fenr-wheal 
eara,  or  to  loeoawtlvca 
tralna. 


amploree  of  anr  i 
■u^  ba  Injwod  V 

_    _  lain  In  no ' — 

the  previaioB  ef  thia  act  ahaD  1 
tlunbr  to  hava  aaiuteid  *a 

D,j-,.KlbyG00g|l 
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Oml 


n,  B.  SO.  e«,  06  L.  ad.  n,  74,  it  Ba^  Ct. 
Bep.  2.  8  N.  0.  0.  A.  822,  it  iraa  held  ttwt 
tke  IBOS  unendment  lud  enlarged  the  Mopa 
of  the  original  act  to  aa  to  embrace  all 
loeoBtotlvea,  can,  and  aliiiilar  relilclea  naad 
'  911  any  railway  that  ia  a  highway  of  inter- 
.  atate.  commerce,  whether  the  particular  tAI- 
daa  were  at  tlie  time  emplojed  in  interatatc 


In  Pennell  t.  Philadelphia  *  B.  E.  Oo. 
m  n.  S.  OTS,  ante,  430,  U  Sup.  Ct.  Bep. 
2S0,  the  qncation  waa  whether  the  provision 
respecting  automatic  eouptera  waa  appll- 
eahle  to  the  coupling  between  the  locomo- 
tlva  and  the  tender,  Thia  waa  aaawered  in 
tlu  negatiTa,  the  court  aaylng  (p.  078): 
"Engine  and  tender  are  a  iingle  thing; 
Mparable,  it  naj  be,  but  nerer  aeparated 
fa  thair  ordinary  and  eaeential  tue.  The 
OOBneetloB  between  than,  that  ia,  between 
the  engine  and  tender,  It  waa  teatlfled,  waa 
in  tlie  nature  of  a  permanent  coupling,  and 
it  waa  alao  teatifled  that  there  waa  prac- 
tically no  opening  between  tlie  engine  and 
tender,  and  that  attached  to  the  engine  waa 
.  ft  drawbar  which  fitted  in  the  [736]  yoke  of 
the  tender,  and  the  pin  was  dropped  down  to 


•MUNot  dntwbar  wmi  jokt,  IW  aaMMWy 
dedvetfon  from  tUa  U  that  no  dMig«tM> 
poritl<»  waa  aaanmed  by  «a  tmfkjm  ta 
coupling  the  angina  and  tender,  tor  the  la^ 
■OB  that  the  pin  waa  dropped  throng  tha 
bar  from  tiie  tank  of  tht  tender." 

In  eaeh  of  thcM  em^  the  lett«  of  tta 
aot  waa  construed  in  tha  li(ht  of  iU  ^Ut 
and  pnrpos^  aa  IndleaM  by  tU  title  m  bw 
than  by  the  oiacting  elansc^  Tka  saaa 
guiding  prindple  ahonld  be  adherad  to  ta 
oouaidering  the  question  new  pr«nrtsd. 
Cweedlng  that  it  may  bo  donbtfnl  whatt« 
the  act,  In  its  original  form,  erldeBoad  M 
intent  on  the  part  of  Congress  to  staad- 
ardiifl  the  height  of  drawbata  npoa  nklslM 
other  than  freight  ears,  and  thsrafon  a» 
•nmlug  for  argument* •  sake  that  ths  Mt  Wit 
not  in  thia  respect  i^tplienhls  to  loeeiMtlfs 
enginea.  It  Menu  to  ua  that  the  siiiiiiilmMl 
of  1IW3,  manifestly  enacted  for  tha  purpoas 
of  broadening  the  scope  of  ths  orlglBal  ae^ 
must,  upon  a  fair  eonetraotifla,  bo  daaasl 
to  extend  its  provisions  and  loqoirsasBts 
respecting  the  standard  height  of  dnwbwa, 
so  aa  to  make  then  appUeaUs  to  loMaa- 


oeoaai^ned,  although  eonHnnlng  In  the  em- 
ployment of  Bush  carrier  after  the  unlaw- 
nil  naa  of  andt  toeomotive,  car,  or  train  had 


hfea  bronght  to  hie  knowledge." 
Amcndmoit  of  April   1,   1B96, 
SI  Stat,  at  U  86,  U.  S.  Comp.  Stat.  1901, 


,  ehap.  8T, 


p.  317B. 

■%  it  enacted,  rte.,  that  section  dz  of 
an  act  entitled  ...  be  amended  so  as 
to  read  aa  followi; 

**  "Sec.  i.  niat  any  such  eemmon  carrier 


nslng  anv  looomotiTS  envlne,  running  any 
train,  or  nanllnc  or  pcrtaltting  to  be  hauled 
or  nssd  01  it*  Tine  any  car  in  violation  of 


anv  el  a»  proriaiona  of  this  act,  shall  be 
IlaUt  to  a  penalty  of  one  hundred    ' 
far  each  and  eTeiy  such  violation. 
Provided,  that  nothing  in  thia  act  oonUlned 


shall  apply  to  trains  eomposed  of  four-wheel 
ears  or  to  trains  cmnpeMd  of  elcht-wheel 
standard  logging  ears  where  tke  height  of 
r  from  top  of  rail  to  oenter  of  eonp- 


a  or  locMnotivcs  are  czcluai._ 

)y  vmi  for  ths  tranipertation  of  logs.' " 

AinandHMBt  of  March  2,  IMS,  ehap.  071, 
»  Stat  at  L.  048,  U.  8.  Comp.  SUt.  Supp. 
1911,  p.  U14. 

"B«  )t  (naeted,  ote^  that  Oe  provisions 
aM  re^niroMnts  d  the  set  entlUed,  'An 
At*  to  Promote  the  Safety  of  Bmployces 
,and  Travolers  open  Bailroada  by  Compel* 
.. „_    .      ^  ...  t^n^t. 


I  with  Driring^heel 


JCarah  ssaond,  <%hteeB         _    _ 

tUes,  and  ■■oaded  AprU  first,  ri^iteen 
hvdi«4 tad  ^Mty-d^  iliaU bt.MdW ap- 
MM 


ply  to  common  carriers  by  rsilrasdB  in  tts 
territories  and  the  DUtriet  of  Colvmbia. 
and  ahall  appW  in  all  eaass,  whather  or  asl 
the  couplers  brought  together  are  of  ths 
same  Und,  make,  or  type;  aad  tfco  pn*i- 
■ions  snd  reqnlremeati  Mreal  asd  «(  nil 
nets  relatiqs  to  train  brakes  autotaatk 
eouplen,  grab  iRmt,  and  the  heiAt  id  draw* 
bars  shall  ho  heU  to  i^^  to  all  tnim, 
locomotives,  tenders,  cars,  sm  mImIImt  viU- 
etes  ased  on  any  railroad  eogsfsd  ia  iatw- 
stato  eommeiee,  and  In  the  tomtortea  aad 


Srith,    ilHipIlM 

itlTM  •zsmptai 


ty-three,  as  nmen<fed  by  tha  aot  of  April 
first,  eighteen  hundred  and  niaety-si^  or 
which  are  used  upon  street  taUwajs." 

Amendment  of  April  i4„l»]0,  ehap.'lM, 
38  Stat  at  L.  S»8,  U.  B.  Comp.  Btai.  Bm. 
1*11,  p.  1828. 


hereby 
modt^ 


-8«e.  8.  ...  Said  rimmlidw  k 
given  anthori^,  aftor  hfriaa  ts 
.  t«  ehaI«^  and  to  pnaeribo  Oe 
tdard  beiritt  <f  drawbar^  and  to  It 
time  within  vU«h  sudi  BudUealiM  m 
change  ehall  become  offoBtiTa  aad  itllgatMi. 
and  prior  to  the  time  so  fiswl  It  Aril  Is 
nnlawfnl  to  as*  any  ear  sr  vahieb  ta  talw- 
etate  or  fordgn  traSe  wU<A  doss  net  am- 
ply   with   the    standard   now    fixed   sr  tha 


SO  fixed  ft  Aall  be  aalawfal  to  aao  aw  mi 
or  Tehlde  ia  fatantats  sr  ht^i^uvm 
lAUk  iom  aot  OMapJr  wHk  tiM  itiilMl 
so  ptoMribid^  tfca  fliMairiilii  * 


uu. 


SOUTHERN  B.  CO.  T.  CBOCKJSIT. 
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Una,  cxeaptl^  meb  aa  an  lit  tcrma  cx> 

Time  waa  abundant  rcaaim  tor  appljing 
tha  itandard  to  locomotiTea.  The  drawbai 
— •omctliDM  called  the  "dnwkead" — oar- 
riet  at  it*  outer  end  the  device  or  jnechan- 
iam  for  coupling  the  eara.  The  height  of 
the  drawbar  detennlnel  the  height  tt  the 
cooyler,  and  faaa  aii  iatimate  relation  not 
onlj  to  the  aatet^  of  the  eouj^ing  operation, 
bnt  to  the  Mcurify  of  the  coupling  when 
made.  See  Car  Builderg  Diet.  (1884),  title, 
"Drawbar"  and  "Drawhcad,"  and  FigB.  3g&- 
M3;  Vou,  Railway  Construction  (180!) 
pp.  10,  91,  etc.  The  evidence  In  thla  eaie 
■howB,  without  contradiction,  that  the  grip- 
ping surface  of  the  coupling  knuckle  on 
the  freight  car  in  question,  measured  ver- 
tically, waa  between  7  and  S  Inches,  and  that 
[T3S]  because  of  the  comparatively  low  lev- 
el of  the  engine's  drawbar  the  effective  grip 
waa  reduced  to  the  point  of  practical  In- 
dBciency.  Indeed,  It  is  not  eeriouelj  dis- 
puted that  there  eziats  as  much  reason  for 
hAving  the  drawbars  of  the  locomotive  ad- 
justed to  a  standard  of  height  aa  exists  in 
the  case  of  freight  ears. 

The  experience  of  the  Interstate  Com- 
merce Commission,  In  seeing  to  the  enforce- 
ment of  the  act  of  18Q3,  tended  to  emphasiie 
the  importance  of  interchangeable  equip- 
ment upon  the  rolling  itock  of  railroads 
engaged  in  interstate  commerce,  so  that 
cars  used  in  such  commerce  would  readily 
couple  with  ears  not  so  used,  and  that 
locmnotives  could  be  readily  coupled  with 
cars  of  either  aort.  The  16th  Annual  Re- 
port of  the  Commission,  1B02,  p.  61,  recom- 
mended to  Congress,  iMlBr  alto.-  "That  pro- 
visions relating  to  automatic  couplers, 
grab  irons,  and  the  height  of  drawbars,  be 
made  to  apply  to  all  locomotlvea,  tenders, 
cars,  and  similar  vehicles,  both  those 
equipped  in  interstate  commerce  and  Uiosa 
used  in  connection  therewith  (except  tbose 
trains,  cars,  and  locomotives  exempted  by 
the  acts  of  March  2,  1803,  and  April  1, 
1806)."  This  recommendation  appears  to 
have  been  evoked  by  the  decision  of  the 
circuit  court  of  appeal  a  in  Johnson  v. 
Southern  F.  Co.  M  C.  C.  A.  508,  117  Fed. 
462,  12  Am.  Ni>g.  Rep.  S98,  afterwards  re- 
versed by  this  court  in  IM  U.  B.  1.  4S  U 
•d.  303.  £6  Sup.  Ct.  Rep.  108,  17  Am.  Nqr- 
Rep.  412.  The  court  of  appeals  held  that 
there  was  nothing  In  the  act  of  1893  to  re- 
quire a  common  carrier  engaged  in  inter- 
state commerce  to  have  every  car  on  Its 
railroad  equipped  with  the  same  kind  of 
coupling,  or  to  require  that  every  ear 
shoald  be  equipped  with  ■  coupler  that 
would  couple  automatically  with  every  oth- 
er coupler  with  which  it  might  be  brought 
Into  contract ;  and  also  that  the  aot  did  not 
BS  L.  ed.  I 


forbid  the  use  of  an  engine  not  equipped 
with  automatic  couplers.  Congress  not  only 
Naponded  to  the  recommendation  of  the 
Commiaslon,  but  enlarged  the  act  more 
broadly  by  euaeting  (amendment  of  March 
S,  1003,  set  f<»lb  in  footnote,  [737]  supra) 
that  the  provisions  and  requirements  of  the 
original  act  should  l>e  held  (a)  to  apply 
to  common  carriers  by  railroad  in  the  ter- 
ritories and  the  District  of  Columbia;  (b) 
to  apply  in  all  cases,  whether  or  not  the 
couplers  brought  together  are  of  the  same 
liind,  make,  or  type;  (c)  that  "the  provi- 
sions and  requirementa  .  .  ,  relating 
to  train  brakes,  automatic  couplers,  grab 
irons,  and  the  height  of  drawbars,  shall  be 
held  to  apply  to  all  trains,  locotuotivrs, 
tenders,  cars,  and  similar  vehicles  used  on 
any  railroad  engaged  in  interstate  com- 
merce, and  in  the  territories  and  the  Dis- 
trict of  Columbia,  and  to  all  other  locomo- 
tives, tenders,  cars,  and  similar  vehicles 
used  in  connection  therewith,"  exceptinf; 
those  exempted  by  the  act  of  March  2,  1893, 
as  amended  April  1,  1800,  and  thoee  used 
upon  street  railways.  We  have  to  do  ea- 
pecially  with  the  latbr  clause.  Aa  was 
intimated  in  Southern  R.  Co.  v.  United 
States,  222  U.  B.  25,  GH  L.  ed.  74,  32  Sup. 
CL  Rep.  2,  3  N.  C.  C.  A.  822,  iU  collocation 
of  phrases  is  not  altogether  artistic.  But 
at  least  the  purpose  is  plain  that  where 
one  vehicle  is  used  in  connection  with  an- 
other, that  portion  of  the  equipment  of  each 
that  has  to  do  with  the  safety  and  security 
of  the  attachment  between  them  shall  con- 
form to  standard.  We  cannot  Basent  to  the 
argument  that  the  clause  means  only  that 
the  locomotives  used  ujion  all  railroads  en- 
gaged in  interstate  commerce  and  in  the 
territories  and  the  District  of  Columbia 
are  to  be  equipped  witli  the  appliances  pro- 
vided by  the  original  act  for  locomotives, 
and  so  on  with  the  other  classes  of  cars, 
and  that  hence  the  amendatory  act  haa 
merely  the  effect  of  prescribing  the  stand- 
ard height  of  drawbars  with  respect  to 
freight  cars,  because  ths  original  act  re- 
quired such  a  atandard  only  with  respect 
to  cars  of  that  type.  Thia  would  give  alto- 
gether too  narrow  a  construction  to  the 
language  emplt^ed  by  Congress,  and  would 
lose  sight  of  the  spirit  and  purpose  of  the 
l^islation.  We  deem  the  true  intent  and 
meaning  to  b«  that  the  provisions  and  re- 
quirements fTSS]  respecting  train  brakes, 
automatic  couplers,  grab  Iron  a,  and  the 
height  of  drawbars  shall  be  extended  to  all 
railroad  vehicles  used  upon  any  railroad  en. 
gaged  in  interstate  commerce,  and  to  all 
other  vehicles  used  in  connection  with  them, 
so  tar  as  the  respective  safety  device*  and 
standards  are  capable  of  being  installed 
upon   the   respective   vdiiclea.     It   foliowa 


byGoogk 
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thtt  by  the  act  of  1II03  the  Btandtrd  height 
of  drawbars  waa  made  applicable  to  locomo- 
tive enginea  as  well  ae  to  freight  cars. 
And  so  it  waa  held  bj  the  circuit  court  of 
appeala  for  the  ninth  circuit  in  Chicago, 
U.  t  F.  B.  R.  Co.  T.  United  8Ute^  110  C. 
C.  A.  444,  190  Fed.  862,  984. 
Judgment  affirmed. 


JOHN  E.  ROLLER,  Plff.  in  Err., 


<See  S.  C.  Reporter'a  ed.  738-747.) 

Rrror  to  state  court  —  frivolona  Fed- 
eral question  —  due  process  ot  law. 

1.  No  Bubitantial  question  of  Federal 
right  which  will  support  a  writ  of  error 
from  the  Federal  Supreme  Court  is  pre- 
scntt^d  by  a  contention  in  a  state  court  that 
to  give  conclusive  effect  to  a  judgment  of  a 
court  of  another  state  which  had  jurisdic- 
tion of  the  subject-matter  and  of  the  parties 
is  to  deny  due  process  of  law. 

(For  other  cineB.  see  Appeal  anil  Error,  1110- 

IIST,  Id    Digest   Sup.   Ct.    1908.1 
Judgment  —  collateral  altack  —  Judg- 

mont  ot  alater  state. 

2.  The  proper  mode  of  obtaining  a  review 
of  the  Federal  question,  if  any.  involved  in 
n  decision  of  a  state  court  refusing  to  enter- 
lain  a  Uiird  amended  bill,  is  by  prosecution 
of  a  writ  of  error  under  the  Judicial  Code, 
3  237,  from  the  Fedeial  Supreme  Court,  and 
not  bj  attacking  the  judgment  collaterally 
on  that  ground  when  it  is  pleaded  as  ret 
judicata  in  a  suit  In  the  courts  of  another 
atate. 

■  Par  other  caiws,  see  Judsment.  VI.  b,  In  Dl' 
Kest  Sup.  Ct.  leOS.l 


[No.  900.] 


IN  ERROR  to  the  Supreme  Court  of  Ap- 
]>eal8  of  the  State  of  V^'eat  Virginia  to 
review  a  decree  which  slSrmed  a  decree  ot 
tlie  Circuit  Court  of  Pendleton  County,  ii 
that  stale,  sustaining  a  plea  of  re>  judicata 
and  dismissing  the  bill  in  a  suit  to  estab- 


lish a  trust.  Diemissed  for  want  of  jttris- 
diction. 

See  same  caae  below,  71  W.  Va.  141,  — 
L.R.A.(N.8.)    —,   7S  S.   E.   172. 

The  facta  are  stated  ia  the  opinion. 

Mr.  Jabn  B.  Roller,  «■  propria  perwooM, 
submitted  the  cause  for  plaintiff  in  eror. 
Mr.  Herbert  W.  Wyant  was  on  the  brirf: 

Thia  court  haa  juriidictloD. 

Home  for  Incurable*  v.  New  York,  187 
U.  S.  166,  47  L.  ed.  117,  B3  -LJLA.  3S9,  21 
Sup.  Ct.  Rep.  84;  St.  Louis  Expanded  MeUI 
Fireprooflng  Co.  v.  Standard  Fireprooflng 
Co.  195  U.  8.  627,  49  L.  ed.  351,  2fi  Sup.  Ct 
Rep.  792;  Stuart  v.  Hauser,  203  U.  S.  685, 
91  L.  ed.  328,  27  Sup.  Ct.  Rep.  783;  Fanut 
lee  V.  Lawrence,  11  Wall.  30,  38,  20  L.  ed.  48, 
49;  LawtcT  v.  Walker,  U  How.  149,  152,  1* 
L.  ed.  384,  365:  Mississippi  t  M.  R.  Co.  v. 
Rock,  4  Wall.  177,  18  L.  od.  381;  Arroa- 
smith  V.  Harmoning,  118  L.  S.  194,  30  L.  ed. 
243,  6  Sup.  Ct.  Kep.  1023. 

Klessrs.  Holmes  Conrad  and  Edward 
8.  Conrad  submitted  the  cauac  for  Uarj- 
H.  Hurray,  one  of  the  defendants  in  error; 

The  question  whether  a  former  judgment 
rendered  against  one  is  a  bar  to  another  ac- 
tion on  the  same  cause  of  action  ia  a  qnea- 
tion  of  general  law  only,  and  involve*  no 
Federal  question. 

San  Franciani  v.  Itaell,  133  U.  S.  05,  31 
L.  ed.  570,' 10  Sup.  Ct.  Rep.  841. 

The  error  of  the  court  of  appeals  of  Tit. 
ginia  cannot  be  corrected  in-  thia  appeal 
from  the  decree  of  the  court  of  appeals  of 
West  Virginia. 

Fauntleroy  v.  Lum,  210  U.  S.  230,  St  L. 
ed.  1039,  28  Sup.  Ct.  Rep.  041. 

The  assignments  of  error  are  ao  frivoloni 
and  it  is  so  apparent  that  this  appeal  ii 
taken  for  delay  only  that  the  motion  to 
afUrm  should  be  granted. 

BIythe  v.  Hinckley,  180  U.  8.  338,  45  T.. 
ed.  &«1,  21  Sup.  Ct.  Rep.  390;  EquiUbb 
Life  Asaur.  Soe.  v.  Brown,  187  U.  8.  311, 
47  L.  ed.  192,  23  Sup.  Ct.  Rep.  123. 

Ur.  Justice  PItnrr  delivered  the  opin- 
ion of  the  court; 

This  writ  of  error  was  sued  out  undrr 
§  237,  Judicial  Code  (act  ot  March  3,  1911. 


Note. — On  the  general  subject  of  writs 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v.  Hun- 
ter, 4  L.  ed.  IT.  S.  97;  Hamblin  v.  Western 
Lnnd  Co.  37  L.  ed.  U.  S.  267;  Re  Buchanan, 
39  L.  ed.  U.  S.  884;  and  Kipley  v.  Illinois, 
42  L.  ed.  U.  S.  908. 

On  what  adjudications  of  gtate  courts  can 
he  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts— see  note  to  Apex  Transp. 
Co.  V.  Garbade,  62  L.R.A.  513. 

On  how  and  when  questions  must  be 
IS30 


Supreme  Court  of  the  United  Statea—ate 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  83 
L.RJL  33. 

On  necessity  of  color  of  merit  in  Federal 
question  to  sustain  writ  of  error  to  staM 
coiirt — sec  note  to  Offleld  v.  New  York,  S. 
H.  t  H.  R.  Co.  61  L.  ed.  U.  8.  231. 

On  error  to  state  conrta  In  casea  involving 
questioni  of  due  process  of  law — sec  note 
to  Burt  V.  Smith.  SI  L.  ed.  U.  8.  IZl. 
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36  SUt.  »t  L.  -1156,  chap.  231.  U.  S.  Comp. 
but.  Svpp.  1911,  p.  227),  in  order  to  bring 
under  review  a  judgment  of  th«  aupreme 
court  of  appekla  of  the  state  of  We«t  Vir- 
ginia (71  W.  Va.  161,  —  L.H.A.(N.8.)  — , 
70  S.  E.  172),  which  affirmed  a  decree  of 
the  circuit  court  of  Pendleton  county,  in 
that  state,  in  an  equitable  action  brought 
I7  'plaintiff  in  error  against  defendants  in 
error.  His  original  bill  was  filed  May  10, 
1901,  and  an  amended  bill  was  filed  in  De- 
rerober,  1907.  Complainant  therein  averred 
that  Id  the  jear  1872  he  was  employed  by 
the  late  Emily  Hollingsworth,  of  the  ci^ 
of  Philadelphia,  as  attorney,  to  recover  for 
her  a  tract  of  62,000  acres  of  land  situate 
in  the  counties  of  Rockingham  and  Augusta, 
in  the  state  of  Virginia,  and  the  county  of 
Pendleton,  in  the  state  of  West  Virginia,  and 
immediately  undertook  [740]  the  necessary 
work  and  labor,  and  diligently  and  faith' 
fully  endeavored  to  discharge  the  duties 
imposed  upon  him  by  the  employment;  that 
from  time  to  time  various  parcels  of  land 
were  recovered  from  adverse  claimants, 
some  hy  compromise  eettlements  and  ot 
by  actions  of  ejectment,  until  the  entire 
tract  of  .S2.0Q|}  acres  was  recovered,  the 
actual  litigation  not  being  completed  until 
some  time  in  the  year  1803;  that  portions 
of  the  property  had  been  sold,  so  that  in 
tbe  year  1839  there  remained  of  the  lands 
recovered  about  44,000  acres  undisposed  of, 
from  the  proceeds  of  the  sale  of  which  com- 
plainant was  to  receive  payments  on  ac- 
count of  his  services;  that  on  or  about  April 
1,  1880,  the  aald  Emily  Hollingsworth 
made  a  deed  of  gift  of  the  unsold  lands, 
amounting  to  about  44,000  acres,  to  Mary 
H.  Murray,  one~of  the  defendants,  upon 
condition  that  she  should  pay  to  complain- 
ant one  fifth  ot  the  proceeds  thereafter  to 
be  realized  on  the  sale  of  tbe  lands,  and 
that  she  should  hold  the  same  as  trustee 
for  complainant,  and  complainant  avers 
that  the  said  Mary  H.  Murray  accepted  said 
deed  upon  that  condition,  and  became  liable 
to  complainant  for  the  said  proportion  of 
said  proceeds  of  sale  and  for  the  reason- 
able value  of  bis  services  rendered  by  him 
to  Hiss  Hollingsworth,  and  to  be  there- 
after rendered  to  the  said  Mary  H.  Murray; 
that  the  Tatter,  having  accepted  the  convey- 
ance, continued,  to  act  under  it  and  in  con- 
formity with  it  until  May  25,  1901,  when 
for  the  first  time  she  repudiated  it  The 
object  of  the  bill  was  to  enforce  a  trust  as 
to  the  undivided  one  flftb  of  the  land  and 
of  the  purchase  money  upon  sales  made  of 
the  same,  as  against  Mnry  H.  Murray  and 
her  grantees  with  notice.  Mrs.  Murray 
pleaded  that  in  a  chancery  cause  brought 
by  the  same  complainant  against  her.  with 
others,  In  the  circuit  court  for  the  county 
88  L.  m. 


of  Rockingham,  in  the  state  of  Virginia,  ft 
court  of  competent  jurisdiction,  complain- 
ant aaserted  and  claimed  that  there  was  due 
to  him  ttoa  her  the  same  sum  of  money  and 
the  same  [T41]  debt,  as  compensation  for 
ths  same  services  alleged  in  his  present  bill, 
and  that  the  cause  of  action  was  the  same 
as  now  set  up  and  asserted;  that  on  June 
24,  1907,  a  final  decree  was  made  and  en- 
tered in  said  cause  by  the  said  circuit  court, 
and  this,  on  appeal,  was  affirmed  by  tbe 
supreme  court  of  appeals  of  Virginia  In  ac- 
cordance with  opinions  found  in  107  Va. 
527,  69  S.  £.  421,  in  which  it  was  beU 
that  defendant  Mary  H.  Murray  was  a 
privy  in  estate  to  Miss  Hollingsworth,  her 
grantor,  and  a  privy  also  to  the  contract 
with  complainant,  and  that  the  said  sii- 
preme  court  ot  appeals  of  Virginia,  affirm- 
ing tbe  cirruit  court,  determined  that  com- 
plainant hnd  no  right  to  recover  on  said 
cause  of  action,  wherefore  defendant  plead- 
ed the  final  adjudication  of  the  Virginia 
court  as  ret  judicata.  There  was  filed  with 
the  plea  a  certified  copy  ot  the  record  ot 
the  proceedings  had  in  the  circuit  court 
ot  Rockingham  coiintyt  Virginia,  and  in  Ou 
supreme  court  of  appeals  of  that  state. 
Subsequently,  complainant  filed  in  the  Pen- 
dleton county  court  written  objections  to 
the  plea  of  re*  judicata  upon  the  following 
grounds:  First,  that  the  circuit  court  of 
Rockingham  county,  Virginia,  after  the 
rendition  ot  the  judgment  plM^ed  by  de- 
fendant, in  another  cause  pending  in  that 
court  between  the  Chesapeake-Westerd  Ckim- 
pany  and  the  cranplalnant,  John  E.  Roller, 
and  (ithers.  In  which  latter  cause  the  said 
Uary  H.  Murray  was  impleaded  as  a  party, 
decreed  that  the  matters  involved  in  the 
cause  pending  in  the  circuit  court  of  Pen- 
dleton county.  West  Virginia,  were  not  con- 
cluded by  the  judgmi^t  and  decree  of  the 
circuit  court  of  Rockingham  county,  Vir. 
ginia,  and  did  therefore  vacate  and  dis- 
solve certain  injunctions  previously  award- 
ed in  that  cause,  restraining  complainant 
from  further  prosecution  in  the  West  Vir- 
ginia court  ot  bis  present  suit  against  said 
Mary  H.  Murray.  Secondly,  that  the  cause 
of  action  and  grounds  of  jurisdiction  and 
relief  in  the  prew-nt  cause  are  [742]  not  tbe 
ssme  as  those  set  out  in  the  record  Sled  in 
ths  plea  ot  res  fiidioaio.  And  thirdly,  that 
the  record  and  judgment  of  the  Virginia 
court  should  not  be  enforced  as  roi  judieata 
for  the  following  reasons:  (a)  thst  the 
courts  of  West  Virginia  do  not  enforce  for- 
eign judgments  that  are  contrary  to  the  laws 
and  public  policy  of  that  state;  (b)  that 
the  decree  rests  not  upon  rights  arising 
etmtraetu.  or  upon  torts  based  on  natural 
rights,  but  upon  a  penalty  denounced  by 
tbe  policy  of  tbe  law  of  Virginia  which  is 
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not  to  denounced  trf  tlie  policy  of  tlie  law 
at  the  eUte  of  Wert  Virginia,  ud  that  it 
!■  not  one  o(  mch  nature  m  the  oourta  of 
Wert  VirgiDfa  will  enforce;  and  (c)  that 
the  Urn  loot  rei  tita  determiBea  the  jori*- 
diction  and  relief  to  be  given  bj  thii  eonrt 
aa  to  the  land  in  the  bill  referred  to,  re- 
fanUeaa  of  the  judgment  of  anj  (iater  ttate 
aa  to  land  therein  aitoate. 

Tha  drcnit  court  of  Pendleton  eonntj, 
Weat  Virginia,  niitained  the  pie*  of  re* 
judicata  and  diamieaed  the  bill,  and  it  la 
the  judgment  of  the  court  of  laat  reiort  of 
Weat  Virginia,  afflrming  this  decree,  that 
ia  DOW  under  review. 

There  ate  three  aaalgnment*  of  error, 
•ubatance  of  which  Ib  aa  folloWH.- 

Firat,  that  the  court  erred  In  holding 
that  the  plea  of  rat  jndioata  Sled  by  the 
defendant  Marjr  H.  Hurray  wa*  a  good  and 
■undent  plea,  for  the  reaaon  that  the  decree 
therein  relied  upon  in  terms  provided  that 
It  ahonid  be  without  prejudice  to  eomplt ' 
ant'a  right  to  institute  other  proceedings 
upon  a  TtuMtum  meruit  if  so  advised,  and 
that  the  record  shows  the  cause  of  action 
and  ground  of  juriadlction  were  not  the 
•ame  In  the  present  Weat  Virginia  action 
as  thoae  set  out  and  contained  in  the  rec- 
ord in  the  Virginia  action;  the  preaeot  ac- 
tion being  based  upon  a  quantwn^  meruit 
for  ]nrt  and  reasonable  eompenaation  for 
aervicea  rendered  by  complainant  in  and 
about  the  recovery  of  the  tract  of  land  In 
eontroTeny. 

[74S]  Second,  that  the  conrt  erred  in  aua- 
talning  the  action  of  the  court  below  uphold- 
ing tha  plea  of  ret  pidiaata,  because  Uie  de- 
creea  In  the  Virginia  courts  presented  in 
that  plea  were  void  and  of  no  effect,  since 
they  had  denied  to  complainaDt  due  proccM 
of  law,  In  that  th^  had  denied  to  faim  the 
right  to  Ale  the  third  amended  bill  of  com- 
plaint tendered  by  hlro,  and  denied  bta  ft 
hearing  upon  the  case  thereby  pr«a 

Third,  that  the  court  erred  in  wr  atug 
the  action  of  the  court  below  in  r..'^  nling 
the  objections  made  by  complainant  to  the 
plea  of  rea  /udicata,  becanee  in  the  auit  of 
Chesapeake-Western  Co.  v.  Roller,  it  was 
necessarily  decided  that  the  mattera  In- 
Tolved  in  the  ease  in  the  Weat  Virginia 
Mmrta  were  not  concluded  by  the  decree* 
rendered  in  the  first  cause  of  Boiler  v,  Mur- 
ray in  the  Virginia  courts. 

There  la  a  motion  to  dismiss  or  affirm, 
based  upon  the  ground  that  no  Federal  quea- 
tloB  la  raised  by  the  record,  or  that,  if 
any  anch  question  is  raised,  it  la  so  friv- 
olous as  not  to  need  further  argument. 

'It  appears  that  the  Virginia  court  (IDT 
Va.  687,  B9  8.  B.  421 )  dmied  relief  to  com- 
pUinant  wltb  respect  to  the  landa  In  that 
state  npoB  the  ground   that  the  contract 


Upon  which  tha  action  wm  based  was  d 
pertous,  and  therefore  Illegal  OBder 
laws  of  the  commonwealth.  TIm  wof 
court  of  appeals  of  Wert  Virgiala  <71  W. 
Va.  161,  —  LJl.A.(N.B.)  — >  7«  8.  S.  172), 
finding  that  thla  decision  waa  rendered  not 
In  a  mere  procecdiiig  m  rant  or  quaai,  m 
rem,  but  in  an  action  {>  peraoNOM  (defend- 
ants having  appeared,  and  the  validly  of 
the  contract  constituting  the  baaia  of  the 
plaintiff's  claim  to  the  fund  or  to  the  land 
having  twen  actually  litigated  by  tha  par- 
ties and  decided  by  the  courts),  that  ded- 
sion  necessarily  settled  and  dctannined  the 
question  of  the  vslidi^  of  the  ccotrmet  in 
the  state  of  Virginia,  and  that  under  the 
"full  faith  and  credit"  clause  of  the  Consti- 
tution of  the  United  States  the  dcciaion 
waa  entitled  to  the  same  credit  {744]  in 
West  Virginia  that  it  had  In  the  common- 
wealth of  Virginia.  Upon  this  groond,  al- 
though assuming  that  the  contract  was 
valid  under  the  law  of  Wert  Virginia, 
viewed  independently  of  the  Virginia  deci- 
sion, the  court  held  itself  bAUnd  I7  the 
Virginia  dcciaion  to  deny  relief  to  cms- 
plainant. 

It  is  argued  under  the  flrrt  aaaignmeat  of 
error  that  tha  contract  in  controvert  mnrt 
be  held  to  be  a  Pennsylvania  contract,  and 
that  its  vatidify  and  enforcement  ia  the 
courts  of  Wert  Virginia  did  not  depend 
upon  the  decision  of  the  Virginia  eonrta, 
but  required  an  independent  consideratioB 
upon  its  merlta  by  the  courts  of  Wert  Vir- 
ginia, and  that  their  failure  to  give  such 
consideration  was  a  denial  of  due  proeeas 
of  law.  We  are  unable  to  And  that  it  was 
oontcndcd  In  the  courta  of  Wert  Virginia 
that  the  contract  In  quertion  waa  made  in 
Pennsylvania,  or  on^t  for  other  taasons 
to  be  regarded  aa  a  Pennsylvania  contract; 
nor  are  wc  able  to  find  that  the  "due  process 
of  law"  clause  was  invoked  in  the  West 
Virginia  courta  upon  the  ground  that  to 
follow  the  Virginia  decision  would  be  a  de- 
nial of  the  right  of  plsintiS  in  error  to 
such  process.  Assuming  the  contention  to 
have  been  made,  we  are  unable  to  ae«  that 
any  Federal  quertion  was  theretry  raiaed. 
Supposing  the  courts  of  Wert  Virginia 
erred  in  giving  conclusive  effect  to  the  Vir- 
ginia decision,  this  was  no  mora  than  an 
of  law,  committed  in  .the  exerciae  of 
jurisdiction  over  the  subject-matter  and  the 
parties ;  and  such  an  error — nrt  involving  a 
Federal    question — affords    no    opportnnily 

r  a  review  of  thla  court. 

The  same  response  must  be  made  to  the 
second  argument  presented  under  the  flr* 
aaalgnment  of  error;  which  la  that  the  con- 
tract in  eontroveray  shows  that  Ita  terms, 
so  far  as  they  related  to  the  properlr  with- 
in the  jurisdiction  of  Wert  Virginia,  wars 
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different  from  thoM  vUeb  MUUd  to  Um 
propcrtr  in  Tlrglaim,  uid  tkat  tba  W«et 
Virginift  court.  In  kolding  tlmn  to  b«  the 
Nune,  and  rehiaing  [TAB]  to  recognite  tha 
contract  u  a  Waat  Tir^nia  contmct,  de- 
prived plaintiff  in  error  of  bia  propertj 
witliant  doe  prooeaa  of  law. 

It  ia  not  ooQt«Dd«d  that  tha  Wcat  Vir- 
ginia court,  in  holding  tha  Virginia  Jndg- 
mcot  to  be  oonelnalve  npon  Uta  pieaent 
coutroverqr,  Tiolated  the  "full  faith  and 
crcdIV  elaoae  of  the  Federal  Conititutlon. 
B7  that  elanoe,  and  by  the  act  of  Congrea* 
(I  900,  Rer.  Stat.  U.  S.  Cotnp.  Stat.  1901, 
p.  677]  passed  to  carrjr  It  Into  effect.  It  wu 
incumbent  upon  the  Wcat  Virginia  court  to 
give  to  the  judgment  tlie  aamc  faith  and 
credit  that  it  had  by  law  or  usage  in  the 
rourts  of  Virginia.  The  effect  of  this  was 
that,  proTlded  tha  Virginia  court  had  juris- 
diction of  the  snbjeet-matter  and  of  the 
partiea  (which  waa  not  questioned),  the 
merits  of  the  controversy  there  concluded 
were  not  open  to  reinTeatigation  in  the 
courta  of  West  Virginia.  It  is  not  here 
qneationed  that  the  West  Virginia  courta 
gave  aoch  credit  to  the  Virginia  judgment 
■a  waa  thua  required. 

Under  the  second  aHignment  of  error, 
the  argument  is  tliat  plaintiff  in  error  waa 
denied  dna  procaaa  in  the  Virginia  courta 
in  that  the  cirenlt  court  of  Rockingham 
county  arbitrarily  and  unlawfully  rejected 
hia  third  amended  bill,  and  its  action  in 
ao  doing  was  afflrmed'hy  the  court  of  laat 
resort  of  that  state.  Upon  thb  point  the 
Weat  VirgiaU  court  (71  W.  Va.  170)  said: 

"The  said  amendment  waa  offered  at  a 
very  late  stage  of  the  prooeedinga.  The 
court  baaed  Ita  rejection  thereof  upon  two 
grounds, — the  delay  in  tendering  it  with- 
out excuse  or  explanation,  and  Its  failure 
t«  ahow  a  contract  uateTially  different  from 
that  set  up  in  the  original  and  flrat  and 
aecond  amended  bills.  In  dispoaing  of  the 
amendment,  the  court  said:  'The  bill  had 
been  amended  twice  already,  and  after  these 
amendmenta,  and  after  a  thoroufih  argu- 
ment of  the  caae  on  Ita  merita,  the  court 
announced  It*  deciaion.  A  due  r^ard  for  the 
orderly  procedure  of  the  court  and  the  rl^bts 
of  the  opposing  party  required  [740]  that 
some  limit  be  aet  to  the  privilege  of  amend- 
ments. The  amendnenta  now  presented  are 
offered  without  explanation  or  excuse,  and 
in  the  main  are  unsubstantial,  and  would 
not  change  the  opinion  of  the  court  on  the 
merita  of  the  case.'  Having  said  this,  the 
court  proceeded  to  analyte  the  amendments 
and  ahow  their  lack  of  merit  and  inauffl- 
cieney  to  bring  about  a  different  coneluaion 
if  they  had  been  filed.  The  decision  relied 
upon  to  anatain  thii  contention  la  Hovey 
y.  Elliott.  197  U.  8.  400,  4t  L.  ed.  81B,  17 
•S  Ii.  ed. 


Sup.  Ct  Rep.  Ml,  asserting  lack  of  due 
process  in  the  entry  of  a  decree  for  the 
plaintiff,  after  having  stricken  out  the  de- 
fendant's anawer,  because  he  was  guilty  of 
contempt  In  neglecting  to  pay  into  court 
a  certain  sum  of  money.  This  was  a  total 
denial  of  the  right  of  defotae,  upon  an  in- 
snlBeient  ground.  In  that  case,  the  action 
of  the  court  was  arbitrary  and  opprcsaive. 
Here,  the  plaintiff  has  been  allowed  a  hear- 
ing. Ha  liad  filed  an  original  and  two 
amended  bills,  and  had  no  doubt  had  op- 
portunity to  tender  the  third  amended  bill 
long  before  the  aubmlsslon  of  the  causes 
It  is  certainly  competent  for  a  court  to 
say,  within  reasonable  limits,  what  amounta 
to  a  compliance  with  ita  rules  and  the 
principles  of  law,  respecting  the  order  and 
limitations  of  proceedinga  in  a  case.  Be- 
sides, in  the  opinion  of  the  court,  the  pro- 
posed amendment  would  not  have  changed 
tJie  character  of  the  plaintiff's  claim,  nor 
relieved  the  contract  of  ita  infirmity.  An 
crroneoua  decision  in  respect  to  either  of 
these  matters  would  not  amount  to  a  denial 
of  dua  process  of  law.  As  t«  them,  it  Is 
not  a  ease  in  which  the  plaintiff  has  had 
no  day  in  court." 

For  present  purposes  it  is  mffleient  to 
say  that  Utere  Is  nothing  upon  the  face  of 
the  record  to  indicate  that  the  refusal  of 
the  Virginia  court  to  entertain  complain- 
ant's third  amended  bill  was  arbitrary  or 
unlawful,  or  otherwise  ineonsiatent  with 
the  "due  process  of  law"  clause  of  the  Ktli 
Amendment;  that  there  is  nothing  to  show 
that  in  the  Virginia  court  complainant 
baaed  his  right  to  [747]  file  a  third  amend- 
ed bill  upon  the  ]4tfa  Amendment;  and  that 
if  he  bad  in  fact  aet  up  such  a  right  In 
the  Virginia  court  and  it  bad  been  there 
denied,  bia  proper  mode  of  obtaining  a  re> 
view  of  the  Federal  question  would  have 
been  by  prosecuting  a  writ  of  error  under  | 
TDD,  Rev.  Stat.,  U.  S.  Comp.  BUt.  IQOl,  p. 
075  (I  237,  Judicial  Code  [36  Stat,  at  L. 
1106,  chap,  esi,  U.  S.  Comp.  SUt.  1011 
Bupp,  p.  227])  to  review  ths  judgment  of 
the  court  of  last  retort  of  Virginia,  and  not 
by  attacking  the  judgment  collaterally  upon 
that  ground  when  it  was  invoked  against 
him  In  the  courta  of  West  Virginia. 

With  respect  to  tha  third  aaalgnmeut  of 
error,  it  Is  contended  that  the  anpreme 
court  of  appeals  of  West  Virginia  refused 
to  give  full  faith  and  credit  to  the  ob- 
jection intcrpoaed  by  plaintiff  in  error  to 
the  plea  of  rea  jvitieata  based  upon  tho 
decrees  rendered  in  the  Vlr^nia  ease  of 
Roller  V.  Hurray,  the  objection  being  baaed 
upon  the  record  in  the  ease  of  Chesapeake- 
Weatcm  Co.  v.  Roller,  a  subsequent  decision 
in  the  Virginia  courts,  which.  It  is  oontend- 
ed,  overraled  the  deciaion  la  the  first  Vlr- 
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Oct.  Tbm, 


giiiia  auit  ao  fkr  ■■  it  tended  to  debkr 
pUintiff  In  error  from  auing  upon  « 
ftHtnttiM  meruit.  It  appemn  that  the 
deciBion  in  the  Gheupeake-Weatem  Co. 
Caae  waa  to  diaaolTe  an  injunction  that  had 
been  iaaued  against  the  proaeeutiou  of  the 
West  Virginia  auit.  Ite  effect  u  rM  judi- 
ests  waa  denied  bf  the  Weat  Virginia  court 
(71  W.  Va.  172)  upon  the  ground  that  it 
waa  not  a  flnal  decree.  It  ia  now  contended 
that,  aubae^uent  ta  tlie  decree  diMolving  the 
1S14 


injunction,  a  final  decree  was  rendered  ia 
the  aame  oauae  which  in  effect  concluded 
the  merit*.  We  find  nothing  in  the  record. 
howcTer,  to  thow  that  any  such  contention 
wai  presented  to  the  West  Virginia  coarts. 
Since  we  are  unable  to  find  that  anj  eub- 
■tantial  question  of  Federal  right  waa 
raised  by  plaintiff  in  error  in  the  court* 
of  Weat  Virginia,  and  there  decided  against 
him,  it  follows  that  the  writ  of  error  must 
be  diunltaed. 

1S4  V.  8. 
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Oaub  DtiPouD  or  Wmoi,, . 


CuncHriEUi   Coal   Cobpobation,   PlaintEIT 

in  Error,  v.  R.  L.  Maness.     [No.  8S7.] 
Error  to  eUte  court — Federal  qneation. 

In  Error  to  the  Supreme  Court  of  the 
State  at  Tenne«see. 

See  laiiie  cue  below,  —  Tenn.  — ,  102  S. 
W.  1103. 

Messrs.  Joim  W.  Price  4nd  J.  KonneDt 
Powell  for  plaintiff  in  error. 

Meean,  Isaac  Harr  and  Robert  Burrow 
for  defendant  in  error. 

April  6,  1914.  Per  Curiam:  Dismisaed 
for  want  of  jurisdiction,  upon  the  -authority 
■ot  Patterson  v.  Colorado,  203  U.  S.  454,  61 
L.  ed.  870,  27  Sup.  Ct.  Rep.  656,  10  Ann. 
Caa.  eSO;  Preston  v.  Cbicago,  £2d  U.  S. 
447,  S7  L.  ed,  203,  33  Sup.  CL  Rep.  177. 


'Ex  PASTE:    In  the  Mattb  or  G.  k  C.  Ub- 

MAM     CouPART,    Petitioner.     [Ko.    — , 

Original.] 

Motion  for  leave  to  SI*  a  petition  for  a 
Writ  of  Mandamus. 

Mr.  William  B.  Bale  for  petitioner. 

No  counsel  appeared  for  respondent. 

April  e,  1014.    Denied. 


Chicaoo,  Rock  Iblakd,  k  Pacihc  Railwat 
COMPAKT,  PlaintU.*  iB  Error,  v.  Pink 
Tkb  Luhbeb  Comtaht,  Liurmi.  INo. 
244.] 

Courta— picluiiveneaa    of    Federal    jurttdlc- 
tion — suit  to  recover  overcharge  on  Inter- 
state shipment. 
In  Error  to  the  Court  of  Appeals  for  the 

Second  Circuit  of  Louisiana. 

Mesers.  Thomas  S.  Buzbec  and  M.  L.  Bell 

for  plaintiff  in  error. 

Hr.  Walker  Elder  for  defendant  In  error. 
April    6,    1014.      AOirmed    with    cosU   by 

an  equally  divided  court. 

«■  li.  ed. 


7SU7t 

M  OoitPAin  et    ml^  PUintiff 

RimtuiT.    IM^o.  344.] 

liabilllT  to  a^^eed  nine 

tirt  of  OI'vil  Appeals  fbi 

jdicinl  Uiatriot  of  the 

—  T«.  dw.  App.  -^ 

mU    »Bd   CecU  H. 

and  H.  A.  Cnn- 
■■ror. 
nt  .*      JttdgineMt 
">  tha  author- 
Co.  V.  Bobin- 
34  Sup.  Ct. 
Tn    R.   Co. 
U  ed.  S8>, 


NOnUERR  1,^ 

PUiotiB   ,1  >  **  -  ■ 

Statx  [74»  C," 
Error  to  state' *^  —  ■ 

In  Error  u,  u,'/"""    .  ■"*«_***■• 

State  of  Illiaois^     '*"^    '  '  ^'"■^ 

See  samt  «m  i-._ 
L.R.A.{M.8.)  —  W^    **    ■  '*'**• 

1913D,  S14.        '       "    *   •■  "the 

Messrs.  Samuel  AI*(w.  '  "^ 

Holden  for  plsintllf  inirZ,^    --, 

MewrK.  Patrick  J.  i,^,^, 
iStrawn  for  defendant  i%  w  *"    —  '" 

April  13,  1014.    Per  tW 
for  want  of  jurisdiction,  ui^,  ,     —    .  "^ 

of  Ilaseltine  ».  Central  Xai    ^  *'— 
8.  130.  40  L-ed.  117,28^-7*    ■* 
Missouri,  K.  ft  T.  R.  Co.  »  (jil   ^'   * 
S.  185,  SO  L.  ed.  IBB,  32  Sup^^^ 
Louisiana  Nav.  Co.  v,  Oystrr  c  * 

220  U.  8.  00,  67  L.  ed.  138,  33  HuTT'^'- 
78;  Pons  v.  Yaioo  1  M.  ValUj  t  ',    *"• 
!.  720.  ante.  814,  34Sup.Ct.*i(^^ 


TnoMAS   W.   Stnuott.   etc.,   ApptiUnt 

TOMBBTOM     COMROtlDATED     KlJtn     (i>* 

PAKT,  LlMtlED,  etc,      [No,   870.)  " 

Appeal — from    circuit    court    of    appni^__ 

bankmptcy  caae. 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 

See  same  case  below.  207  Fed.  S44  ob 
rehearing  208  Fed.  201. 

Mr.  Amos  L.  Taylor  for  appellant. 

Messrs,  A.  B.  Browne,  Alex.  Britton, 
Evans  Browne.  Everett  E.  EUinwood,  and 
John  Mason  Roes  for  appellee. 

April  13.  1014.  Per  Curiam:  Dlsmiised 
for  want  of  Jurisdirtion,  upon  the  authoritv 
of  (I)  Coder  V.  Arts,  213  U.  S.  22».  234, 23.i, 
53  L.  ed.  772.  T77,  77S,  29  Sup.  Ct.  Rep, 
43S,  16  Ann.  Cas.  1008;  TelTt,  W.  A  Co.  v. 
Munsuri,  222  U.  8,  114.  118,  BO  L,  ed.  US. 
lis,  32  Sup.  Ct.  Rep,  07.  (2)  Chapman  v. 
Bowen,  207  U.  S.  811.  fll,  62  L.  ed.  110,  U7, 
28  Sup.  Ct.  Rep.  32;  J.  W.  Calnan  Co.  v. 

,.,.., Google"" 


749-761 


8UPBEUE  COUBT  OF  TOE  UNITED  STATES. 


Oat.'. 


Dohertr,  2£4  U.  B.  143,  147,  S6  L.  ad.  702, 
703,  Si  Sup.  CL  Kcp.  4M.  (3)  Contx^  *. 
Fint  Nat.  B&nk,  Z03  U.  S.  141,  144,  14B, 
61  L.  ad.  12B-130,  S7  Si^.  Ct  Kap.  W. 


•Hehst  E.  Uebseb,  Surriviag  Fartaar,  ate.. 
Petitioner,  t.  I^niaH  Tallxt  RiiTJOtn 

OoM7AI(T     [No.     1000];     ud     HkNXT     E. 

M»*»"^,   Fatltloner,   t.   LESiaa   Vaixex 

RAn,»A*"  CoMnnr  INo.  1001]. 

[700]  Petitiona  for  WriU  of  Certtorari 

to  tba  United  State*  Circuit  Court  of  Ap- 

peala  for  the  Third  Circuit 

Mr.  Wm.  A.  Qlaagow,  Jr.,  for  petitioner. 
No  connael  appeared  for  reapoudant.t 
April  U,  1014.    Per  Ourtom.'     Petitiona 

granted,   upon    the  authorf^   of    )   208    of 

the  JndloUl  Code  [3S  Stat,  at  L.  1162,  chap. 

231,  U.  S.  Comp.  Stat.  Snpp.  1011,  p.  23£]. 

Re  CbetWDod,  1«S  U.  B.  443,  402,  41  L.  ad. 

782,  7B8,  17  Sup.  Ct.  Sep.  38S;  WUtne;  v. 

Dielc,  202  U.  8.  132,  GO  L.  ed.  BS3,  2S  Sup. 

CL  Rep.  634;  HcClellan  t.  Carland,  217  U. 

S.  208,  04  L.  ed.  702,  30  Sup.  O.  Rep.  601 ; 

Uaitad  SUtea  v.  Beatly,  S32  U.  8.  403,  467, 

ante,  080,  887,  34  Sup.  Ct.  Rep.  898. 


Ex  paste:  Iir  tbb  Mattb  or  Herbt  ] 
Etaxb,  Petitioner.  [No,  — ,  Original.] 
Motion    for    leave  to   Sle   pietition   for   ft 

Writ  of  MandnmUB. 
Mr.  Albert  J.  Hopkina  for  petitioner. 
No  counael  appeared  for  reapoudent. 
April  13,  1014.    D»ied. 


Ex  pAna:     Iir  thk  Uattu  of  Josk  Dm- 

1TETT,  Js.,  et  al.,  Fetitionera.     [No.  — , 

Original.] 

Uotion  for  leare  to  file  petition  for  Writa 
of  Prohibition  and  Mandamus. 

Mr,  William  M.  Seaburf  for  petitionera. 

No  counael  appeared  for  reipondent. 

April  20,  1014.    Denied. 


Louis  W.  PiainoA,  «te.,  et  al.,  Plaintiffa  in 

Error,  t.  IUt  Bulsb.    [No.  806.] 
Error  to  atatc  oourt — Federal  queatios. 

In  Error  to  the  Supreme  Court  of  the 
SUte  of  Nabradu. 

See  aame  oaae  balow,  03  Neb.  0B7,  142  N. 
W.  117. 

Ueaara.  William  C.  Frentiaa  and  Walter 
L.  Clark  lor  plaintllTa,  In  error. 

Mr.  W.  T.  Thompaon  for  defendant  la  er- 
ror. 
-April  87^  1014.    Per  Curiam:    Diamiaaed 


tMr.  JoMB^  Vr.  Folk  and  Mr.  C.  W.  Need- 
hara,  lij  !•>*•>  of  -court,  filed  a  brief  herelv 
In  behalf  of  Bw'Jnteratata  Commeroe  Com- 


for  want  of  jnriadleUon,  on  the  BBtboritjr 
of  <1)  Conaolidated  Tump,  Co.  t.  Norfolk 
t  O.  Valley  R.  Co.  228  U.  S.  580,  600,  67 
L.  ed.  088,  083,  33  Sup.  Ct.  Rep.  OOS.  (8) 
Da  Bar7  t.  Louieiana,  227  U.  8.  108,  67  L. 
ed.  441,  S8  Sop-  Ct  Rep.  830,  and  caaw 
cited. 


[TSl]  BiDHZR  M.  EOAR,  Plaintitr  in  Er- 
ror, y.  State  or  New  Jnsn.    [Ko.  738.) 
Error  to  atat«  court — Federal  qneati*n. 

In  Error  to  ttie  Court  of  Error*  and  Ap- 
peals ol  the  State  of  New  Jenej. 

See  eune  eaae  below,  84  N.  J.  L.  701,  87 
Atl.  406. 
Mr.  John  Franklin  Fort  for  plaintUT  la 

Meaara.  Robert  H.  McCarter  and  Pierre  F. 
Qarren  for  defendant  in  error. 

April  27,  1014.  Far  Ctirinm:  DiamiMed 
for  want  of  Juriadictian,  upon  the  authority 
of  Zeller  v.  New  Jeraey,  2.^1  U.  S.  737,  ante, 
4«0,  34  Sup.  Ct  Rep.  316,  and  caaea  cited. 


BxABOABD  An  I^m  Railway,  Plaintilf  ia 

Error,' V.  J.  M.  Pack  Uclb  Coupamt. 

[No.  068.] 
Carriera  —  limiting    liability  —  Carmaek 

amendment 

In  Error  to  the  Supreme  Court  of  the 
State  of  North  Carolioa. 

See  aame  case  below,  160  N.  C.  216,  70 
S.  E.  S13. 

Meaara.  Murray  Allen  and  Walter  H.  Neat 
for  plaintiff  ia  error. 

No  counael  appearad  for  defendant  ia  er- 

May  4,  3014.  Per  Ciiriam;  Judgmenl 
reversed  with  costa,  and  cauae  remanded  for 
further  proceedings,  upon  the  authority 
of  Adams  Exp.  Co.  t.  Croninger,  226  U.  S. 
401,  67  L.  ed.  314,  44  L£.A.(N.S.)  2e7,'>S 
Sup.  Ct  Rep.  148;  Chicago,  B.  Jt  Q.  R.  Co. 

Miller,  226  U.  S.  613,  67  L.  ed.  323,  33 
Sup.  Ct  Rep.  166;  MiaaonrI,  K.  ft  T.  R.  Co. 

Harriman,  227  U.  S.  667,  67  L.  ad.  690, 
33  Bup.  Ct'  ^.  307. 


Cnr  OF  IxwinoN,  Plaintiff  ta  Error,  t. 

JoniT  CHAunnLAiv  et  al.    [No.  701.] 
Error  to  state  eourt — Federal  queation. 

In  Error  to  tiie  Supreme  Court  4rf  th» 
State  of  Idaho. 

See  same  caae  below.  23  Idaho,  164,  lit 
Fac  1060. 

Mr.  {sBua  H.  Fomay  for  plaintiff  la  ir^ 
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m-jsa 


Mr.  BnitoB  L.  Frenoh  for  defcndftiits  in 

Majr  4,  IBli,  Par  Cwiam:  DismiHcd 
for  want  of  Jnritdletion  on  the  kuthor- 
itj  of  HcConiuodale  t.  T«zu,  811  U.  B.  432, 
ft3  L.  ed.  809,  20  Sup.  Ct.  Rep.  14S;  Kui- 
■ks'  City  Stmr  Co.  t.  JnUstt,  SIS  U.  S.  SB9, 
64  L.  rd.  340,  30  Sup.  Ct.  Rep.  406;  Con^ 
■olidatFd  Tnrnp.  Co.  t.  NorfoUc  A  0.  V.  R. 
Co.  2Z8  U.  S.  32a,  334,  B7  L.  ed.  BST,  S6Z,  13 
Sup.  Ct.  Rep.  610 ;  Waten-Picrce  Oil  Co.  ¥. 
Tex»a,  212  U.  8. 112,  IIB,  63  L.  ed.  431,  434, 
20  Sup.  Ct.  Rep.  227. 


[T52]    Kx    pAjtTB:    Iir    THx    Hattb 

DAniEL  E.   SraUB,    PetitioDer,      [No. 

OrigiiutL] 

Uotion  for  leave  to  file  petition  for  Writ 
of  Msndatnua. 

Mr.  Joe  Kirbf  for  petitioner. 

No  counael  appeared  for  reap«»dent. 

May  4,  1914.    Denied. 


Waltei  a.  Ldibett^  Receiver,  etc.  Plain- 
tiff in  Error,  v.  KAOnuiT  Maitdeli..   [No 
273.) 
Judgment — full  faith  and  credit. 

In  Error  to  the  Supreme  Court  of  the 
Bute  of  New  York. 

See  lame  case  below,  in  appellate  divtiion 
141  App.  DiT.  5SS,  126  N.  Y.  Supp.  407,  in 
court  of  appeals  206  N.  Y.  S37,  B8  N.  G. 
1106. 

Mean*.  Arthur  F.  Ootthold,  Joieph  W. 
Bailej,  and  Walter  A.  Ledbetter  for  plain- 
tiff in  error. 

Mr.  Loni*  Marshall  for  defendant  In  er- 
ror. 

May  4,  1014.  Jadgment  affirmed  with 
coBta  by  an  njually  divided  court. 


Fbank  B.  Cura,  Plaintiff  in  Error,  *.  Wil- 
liam P.  JAKBTCT,  Sheriff,  eU.     [No.  02.] 
Appeal — In    habeaa     oorpna    proceeding — 
changed  condition!. 

In    Error  to  the   Supreme   Court  of  the 
Territory  of  Hawaii. 

See  same  caae  below,  20  Baw.  48S. 
Menrs.  Warren  Gregory,  W.  H.  Chidcv- 
ing,  Edward  M.  Watson,  Aldla  B.  Browne, 
Alex.  Brltton,  and  Evana  Browne  for  plain- 
tiff in  error. 

Meaart.    Mason    F.    FrosHer,    Bobbins    B. 
Ai^crson,  and  Sidney  Balloii  for  defendant 

Hay  11,  1014.    Per  Curiam:     Diinisscd 
for  want  of  Jarlidietion  upon  the  authority 
of  Johnson  t.  Hoy,  227  U.  B.  S4S,  247,  ST 
L.  ed.  407,  4C0,  33  Sup.  Ct.  Rap.  240. 
«S  L.  ed. 


Paoifio  Expbm  Cokpart  et  aL,  Plaintiffs 

in  Error,  t.  I.  Ruduak.     [No.  344.] 
Carriers — limiting  liabili^  to  agreed  value. 

In  Error  to  the  Court  of  Civil  Appeals  for 
the  Sixth  Supreme  Judicial  District  of  the 
State  of  Texas. 

See  same  caae  bektw,  —  Tex.  Civ.  App.  — , 
14S  S.  W.  268. 

Mnars.  Jamea  L.  Minnii  and  Cecil  M. 
Smith  for  plaintiffs  in  error. 

Messrs.  Mark  McMahon  and  H.  A.  Cun- 
ningham for  defendant  in  error. 

Hay  11,  1014.  Per  Curiam:  Judgment 
reversed  ITSS]  with  Costa,  on  the  author- 
ity of  Atchison,  T.  A  S.  F.  R.  Co.  v.  Robin- 
son, 233  U.  S.  173,  ant«,  001,  34  Sup.  Ct. 
Rep.  S66;  Kansas  Ci^  Southern  R.  Co. 
T.  Carl,  827  U.  S.  630,  602,  S7  L^  ed.  083, 
«08,  33  Bnp.  Ct.  Bep.  301. 

Pam  aAu.AaH^  Administrator,  etc. 
Plaintiff  in  Error,  v.  PutBiDA  East  Coabt 
Railway  CoicPAirr,    [No.  3S9.] 

Error  to  district  court — jurisdiction  bdow. 
In    Error   to   the   District   Court   of   the 

United  States  for  the  Southern  District  of 

New  York. 
See  same  case  below,  lOfl  Fed.  1000. 
Mr.  William  A.  McQuald  for  plaintiff  in 

Mr.  Qeorge  B.  Bcofleld  for  defendant  in 

May  11,  1014.  Per  Ouriam:  Dismisaeil 
for  want  of  jurisdiction  upon  the  authority 
of  For*  River  Shipbuilding  Co.  v.  Bagg, 
219  U.  8.  175,  66  L.  ed.  163,  31  Sup.  Ct 
Rep.  IBS;  Bogart  v.  Southern  P.  Co.  22S 
U.  B.  137,  144,  67  L.  ed.  768,  771.  S3  Sup. 
Ct.  Rep.  4ST,  and  cases  cited. 


Cbioaoo,  Bock  IsLAini,  ft  Pacdio  RAn.- 
WAT  CoupAitT,  Plaintiff  in  Error,  v.  W. 
W.  Bbatti.    [No.  342.] 

Commerce — state  regulation — requiring  car- 
rier to  furnish  cars. 
In  Error   to   the   Supreme   Court  of   the 

SUte  of  Olilahoma. 
See  aame  ease  bekiw,  34   Dkla.   321,  42 

L.R.A.(N£.)    984,   US   Pac.  S67,  126   Pac. 

736. 

Messrs.  F.  C.  DiUard  and  C.  0.  Blake  for 

plaintiff  in  error. 
No  aoontal  appeared  for  defendant  la  er- 

May  2S,  1014.  P«r  Curiam:  Judgntent 
reversed  wUk  costs,  and  cause  remanded  for 
further  proceedings,  upon  the  authority  of 
Bouston  A  T.  C.  B.  Co.  v.  Maye^  201  U. 
S.  321,  60  L.  ed.  772,  86  Bnp.  Ct.  Rep.  491; 
Yawm  A  M.  Talley  R.  Co.  t.  Oreenwood 
Grocery  Co.  227  U.  S.  1,  S7  L.  od.  369,  3S 
Sup.  Ct.  Rep.  213. 
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Thi  Cincik^ati  NoBrnnx  Bailwat  Com- 
part,  Plaintiff  in   Error,  v.  Qeohk  E. 
DmxiN.     (No.  030.} 
Maiter  and  ■ervAiit'^«niplo7ere'  liabilltj — 
ufetj  ippliaocM. 

In  [7S4]  Error  to  the  Supreme  Court  ol 
tlie  8Ute  of  Ohio. 

Mr.  Frank  L.  Littleton  for  plaintiff  In  er- 
ror. 
Mr.  W.  H.  Daiiej  for  defendant  in  error. 
June  22,  3914.  Per  Curiam:  Judgment 
affinaed  upon  tbe  authority  of  Southern  B. 
Co.  *.  Caraon.  194  U.  8.  136,  140,  48  L.  ed. 
007,  910,  24  Sup.  Ct.  Rep.  609;  Southern  R. 
Co,  Carolina  Di».  v,  Bennett,  233  U.  S.  80, 
8S,  ante,  860,  882,  34  Sup.  Ct.  Bep.  566; 
Grand  Trunk  Weatern  R.  Co.  v.  Liadiaj,  233 
U.  S.  42,  4B,  ante,  838,  842,  34  Sup,  Ct.  Bep. 
681 1  Chicago  Junction  R.  Co.  v.  King,  222 
U.  S.  222,  56  L.  ed.  173,  32  Sup.  Ct.  Rep. 
70;  Southern  R.  Co.  T.  Gadd,  233  U.  S.  672, 
ante,  1009,  34  Sup.  Ct.  Rep.  606. 

Missouu,  Kakbab  ft  Texas  Bailwat  Com- 
part, Appellant,  v.  L.  E.  Ooodbich.    [No. 
1031.] 
Appeal — from    circuit   court   of   appeala — 
Federal  question. 

Appeal   from   tbe   United   Statei  Circnit 
Court  of  Appeala  for  the  Eighth  Circuit. 
See  aame  case  below,  S13  Fed.  339. 
Mr.  Joseph   M.  Br^son  for  appellant. 
Mr.  J.  A.  L.  Wolfe  for  appellee. 
June  22,  1014.     Per  Curiam:     DIsmiBaed 
for  the  want  of  jurisdiction  upon  tbe  au- 
thority of  York  T.  Texas,  137  U.  S.  ]5,  34 
"L.  ed.  604,  ]1  Sup.  Ct.  Rep.  9;  Eauffman 
t.  Wootters,  138  U.  S.  286,  34  L.  ed.  662, 
11  Sup.  Ct.  Rep.  29S;    aee  MiMOuri,  K.  k 
T.  R.  Co.  ».  Goodrich,  229  U.  S.  607,  57  L. 
ed.  1340,  33  Sup.  Ct.  Rep.  776. 


TnoxAS  D.   TnouAB,  Petitioner,  t.  South 
Bui'iE  MiNiito  CoMPAnr.     (No.  — .] 
Motion    for    leave   to    file    and    proaecute 
petition  for  a  Writ  of  Certiorari  to  the  Unit- 
ed Statei  Circnit  Court  of  Appeals  for  the 
Ninth  Circuit  in  forma  pauperis. 
Mr.  P.  P.  Wells  for  petitioner. 
June  22,  1914.    Denied. 


[TBS]    Fbask    Suluvak,    Petitioner,    t. 

UniTEit  States.    [No.  928.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circnit  Court  of  Appeals  for 
the  Fifth  Circuit. 

dee  same  nse  below,  200  Fed.  lOOt. 

Mr.  J.  P.  Cox  for  petitioner. 

Mr.  AwisUnt  Attorney  General  Wallace 
for  respondent. 

April  6,  1914.     Denied. 
IftIS 


Hatara  Cektral  Baoaoad  COKPAinr,  Pe- 
titioner, V.  Ckktial  Tbubt  CoMPAinr  or 
New  You.    [No.  038.] 
Petition  tor  a  Writ  of  Certiorari  to  the 

United  SUtes  Circnit  Court  of  Appckla  for 

the  Second  Circuit. 

The  same  case  below,  —  LJLA.(NA)  — , 

IZS  C.  O.  A.  72,  204  Fed.  546. 
Hr.  Herbert  A.  Hejn  for  petitioner. 
Hr.  Lewis  H.  Freedman  for  respondent. 
April  6,  1914.    Denied. 


Beach  Frort  Hotel  Compart,  Petitioner, 
V.  BicMABQ  R.  Soot.     [No.  877.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circnit. 

See  same  case  below,   118  C.  C.  A.  579, 

107  Fed.  881,  on  rehearing  210  Fed.  M6. 
Messrs.   Edwin  G.  C.   Bleakly,  HenrV  F. 

Stocltwell,    John    W.    Weacott,    and    Gilbert 

Collins  for  petitioner. 

Mr.  Robert  H.  McCarter  for  rcapondent. 
April  13,  1014.     Denied. 


WnxiAM   Cbamp  k  Sons  Ship  A  Ekoise 
Bdildiro  Compart,  Petitioner,  t.  Intd. 
NATiORAL  Ciims  Maurb  Turbine  Com- 
part et  al.     [No.  063.] 
Petitign  for  a  Writ  of  Certioraii  to  the 

United  States  Circuit  Court  of  Appeals  for 

tbe  Third  Circuit. 

See  same  case  below,  211  Fed.  124. 
Mesars.  [756]  James  B.  Sheffield  and  CUt- 

ton  V.  Edwards  for  petitioner. 

Messrs.    Frederick   P.    Fish    and    Cbarlea 

Neave  for  respondents. 
April  13,  1914.     Denied. 


Mot    Qdbt    Lom,    Petitionsr,    v.    Uinrn 

Statm.    [No.  877.J 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Conrt  of  Appeala  fo> 
tbe  Seventh  Circnit. 

Mr.  H.  Ralph  Burton  for  petltioaer. 

The  Attorney  General  for  reapoDdeat. 

April  13,  1014.     Denied. 


Euiut  M.  BuixowA  et  al.,  Petitioncra,  t. 
Sabah  J.  Thobbtor.     [No.  982.] 
Petition  for  a  Writ  of  Certiorsri  to  tke 

Court  of  Appeals  of  the  District  of  CotoK- 


108. 


t  below,  42  Waali.  L.  Bsp. 


Messrs.  Rudolph  H.  Veatman,  W.  J.  Lssi- 
bert,  D.  W.  Baker,  and  F.  S.  Bright  for  pcti- 

Messrs.    Fultoo    Lewis  and   John    Ridool 
For  respondent. 
AprU  U,  1014.    Dcaied. 

1S4  V.  8. 
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[No.  M2.] 

Petition  for  a  Writ  of  CerUonri  to  the 
United  State*  Circuit  Court  of  AppekU  for 
'  the  Fifth  Circuit. 

6«e  Hme  caw  below,  208  Fed.  B48. 
Mr.  Harold'  Bemingtor  for  i)«titIoiier«, 
No  counsel  appeared  for  reapoodenti. 
April  20,  1914.    Denied. 


iKnoB  B.  Tatliw,  Claimant,  etc..  Peti- 
tioner, T.  Clkvel.\md  Gbaih  Cohfanv. 
[No.  909.] 

Petition  tor  a  Writ  of  Certiorari  to  tbe 
United  SUtei  [768]  Circuit  Court  of  Ap- 
peal! for  the  Sixth  Circuit. 

See  Mine  caH  below,  218   Fed.  67fl. 
Mr.  Frank  8.  Haaten  for  petitioner. 
Mr.  Wm.  B.  Cadj  for  respondent. 
April  SO,  1014.     Denied. 


Thomas   J.   Kkhp,   Petitioner,   v.   Unitid 

States.    [No.  904.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeal!  of  the  Diatriet  of  Colum- 
bia. 

See  same  case  below,  —  LJ[.A.(N.8.)  —, 
41  App.  D.  C.  639. 

Messrs.  It.  H.  Liggett  and  John  E.  Laslce; 
for  [TST]  petitioner. 

Tbe  Attonie;  General  for  respondent. 

April  !0,  1914.    Denied. 


HocKiia   VjirxEr  Railwai  CoupAifT,   Pe- 
titlooer,  t.  United  States.    INo.  9T8.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 
See  same  case  bebw,  210  Fed.  736. 
Messrs.  James  H.  Hoyt,  William  B.  Stew- 
art, Lawrence  Maxvrell,  and  Clarence  Brown 
lor  petitioner. 
The  Attorney  General  for  respondent. 
April  20,  1014.    Denied. 


Sunday    Creek    Goupakt,    Petitioner,    v. 

Ukitxv  States.     [No,  085-] 

Petition  for  a  Writ  of  Certiorari  to  the 
Dnited  State*  Circuit  Court  of  Appeals  for 
tke  Sixth  Circuit. 

See  same  ease  below,  210  Fed.  747. 

Mr.  William  B.  Henderson  for  petitioner. 

The  Attomej  General  for  respondent. 

April  20,  1014.    Denied. 


Kahhab    Citt    Southdn    Railwat    C 

PAltr,   Petitioner,   r.   QcoBaB  C.  Mai 

et  al.  [No..B8e.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtea  Circuit  Conrt  of  AppcKla  for 
Um  Fifth  Circuit. 

See  same  caM  bekiw,  SOS  Fed.  Oil. 

Ucesri.  Hiram  Glass,  W.  L.  Bates,  John 
J.  King,  and  A.  L.  Burford  for  petitioner. 

MessT*^  Cone  Johnson  and  Jamea  U.  Ed- 
wards tor  reapondenta. 

April  20,  1914.    Denied. 
51  li.  ed. 


Fecnoh    Mutual     Genual    Societt    ov 

Mutual  Irsuba^ce  aoaikbt  Thett,  Pe- 
'  titioner,   v.   Uhited   States   FiDELrrr   k 

Guabaktt  Compakt  or  Baltihobe.    [No. 

1005.] 

Petition  for  a  Writ  of  Certiorari  l«  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  212  Fed.  620. 

Mr.  Hjrland  P.  Stewart  for  petitioner. 

Messrs.  J.  Kemp  Bartlett  and  Edgar  Al- 
lan Foe  for  regpondcrt. 

April  20,  1014.    Denied. 

NoaniEBR  PAciric  RAttWAT  Cojipast,  Pp- 

titioner,  t.  Mart  A.  Heesb  et  al.     [No. 

1025.] 

Petition  tor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  C.  W.  Buun  for  petitioner. 

No  counsel  sppt^sred  for  respondruta. 

April  27,  1914.    Granted. 

New  ToBK  Times  Compani,  Petitloucr,  t. 

Suit  PsiHTina  and  Publibhino  Associa- 
tion.   (No.  994.J 

Petition  tor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Bee  same  case  below,  123  C.  C.  A.  S4,  S04 
Fed.  6B0. 

Messrs.  Harold  Nathan  and  Max  J. 
Kohler  for  petitioner. 

Messrs.  Jaroe*  M.  Beck  and  Charles  K. 
Carpenter  for  respondent. 

April  27,  1914.    Denied. 


James   LAitsBUBaR   et   el-,   Petitioners,   t. 

Mtbon  M.  Pabkgb  et  al.     [No.  098.] 

Petition  for  [TBS]  a  Writ  of  Certiorari  to 
the  Court  of  Appeal*  of  the  District  of  Co- 
hunbUu 

Bee  same  case  below,  41  App.  D.  C.  549. 

Messrs.  Charles  H.  Herlllat  and  Alexan- 
der Wolf  for  petitioners. 

Messrs.  John  Ridont  and  J.  J.  Darltng- 
ton  for  respondents. 

April  27,  1014.    Denied. 

I      "'• 
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BiBoa  Foxna  Comtaht,  P«Utloner, 

B.  HvTK.     [No.  1002.] 

Petition  for  a  Writ  of  Certionrl  to  the 
United  SUtee  Circuit  Court  ol  Appe^la  tot 
the  Ftfth  Clrcnit. 

8c«  MUM  cue  below,  S12  Fed.  lie. 
•Mr.  CeeU  H.  Smith  for  petitioner. 

Ur.  NewtoD  H.  Lftailter  for  respondent. 

April  27,  1»1«.    Denied. 


SoLouoK   Bmnssi,   Petitioner,  ▼.   G.  W. 

EcicBiuR  et  ai.    INo.  lOOB.] 

Petition  for  a  Writ  of  Certiorsri  to  the 
United  State*  Circuit  Court  of  Appetle  for 
the  Ninth  Circuit. 

See  Mine  cue  betow,  121  C.  C.  A.  3fi,  202 
Fed.  025. 

Mr.  J.  H.  Cobb  for  petitioner. 

No  eonnael  appeared  for  reepondents. 

AprU  K,  101«.    Denied. 


Sadik  a.  Stkad,  Executrix,  eU.,  et  wl.,  Ap- 

peUanta,  t.  Isabella  U.  Cdstu  et  al, 

[No.  1022.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtee  Circuit  Court  of  Appeal*  for 
the  Ninth  Circuit. 

Mr.  Horace  W.  Philbrook  for  appellatita. 

Mesgra.  Joseph  C.  Campbell  and  John  S. 
Partridge  for  appelleea. 

Ma;  4,  1014.    Denied. 


Mutual  Lite  Ihsukarcx  Comfaitt  of  New 

YoBK,  Petitioner,  *.  L.  Hiltok-Qbebu  et 

al.    [No.  1011.] 
'  Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Fifth  Circuit. 

Messrs.  [760]  Enunett  WiUon  and  P.  D. 
Beall  for  petitioner. 

Messrs.  W.  A.  Blount  and  A.  C.  Blonnt 
for  rcBpondent*. 

May  11,  1014.    Granted. 


Great  Noitiii:rn  Railwat  Coktart,  Peti- 
tioner, ».  UniTED  States.     [No.  1024.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  SUtes  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

See  same  cue  below,  217  Fed.  300. 
Meeera.  E.  C.  Ltsdle;,  F.  y.  Brown,  and 

C.  S.  Albert  (or  petitioner. 

The  Attomej  Qeneral  for  respondent. 
Ma7  II,  1914.    Denied. 

I5B0 


Tkuwuvwkh    WotiLEaB    Tn^anapw    Omi* 

run  or  tbx  UmrxD  States,  Petitioner, 

V.  NAnoRAi.  Electsic  StoNAuns  Con- 

TAiTT  et  «L     [No.  1026.] 

Petition  for  a  Writ  of  Certtorui  to  the 
United  Statea  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  s«ine  qaae  below,  208  Fed.  979. 

Mr.  Hector  T.  Pcntoti  for  petitioner. 

Meaen.  MelTllle  Church  and  F.  W.  H. 
Claj  for  respondents. 

Hay  11,  1014.    Deui>.>d. 


AifEuOAK    Ice    Coupaitt,    PeUtioner,    ▼. 

CAiniLA  POBUCA.     [No.  103S.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUte*  Circuit  Court  «f  Appeal*  for 
the  Third  Circuit. 

See  (ame  ease  below,  213  Fed.  ISt. 

Mr.  Frank  B.  Savidge  for  petitioner. 

No  counsel  appeared  for  respondent. 

Ha;  11,  1014.     Denied. 


Aixat  Dn-LiviE,  Sole  SurriTing  Executor, 
etc.,   Petitioner,   v.    Fbcsheimee-Fuhel 
Comfaitt,  Bankrupt.    [No.  1040.] 
Petition  for  a  Writ  of  CerUorari  [TOl] 
to  the  United  SUtes  Circuit  Court  of  Ap- 
peal* for  the  Second  Circuit. 
See  same  case  below,  212  Fed.  367. 
Ur.  Roger  Foster  for  petitioner. 
Ur.  Louis  F.  Doyle  for  respondent. 
Hay  11,  1914.    Denied. 


JoKi*  N.  UcCunToac,  Petitioner,  t.  Citt 

OF  PAWTDCKCT.     (No.  1544.] 

Petition  for  a  Writ  of  Certiorari  to  Ue 
United  SUte*  Circuit  Court  of  Appeal*  for 
the  First  Circuit. 

See  sane  ease  below,  200  Fed.  3S1. 

Mr.'  John  N.  McCUntoek  in  propria  psr- 
•ona  for  petitioner. 

Mr.  William  R.  TtUinghaat  for  respond- 


May  11,  1914.     Denied. 


CoBKBUA  O.  OooDBicH  et  al.,  Pctitioneri,  t. 

HODSTOH    On.    COHFAHT    OF   TEXAS    et  ■!. 

[No.  1039.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  SUtes  Circuit  Court  of  Appeals  tor 
the  Fifth  Circuit. 

See  same  case  below,  218  Fed.  138. 

Mr.  W.  D.  Gordon  for  petitioners. 

No  counsel  appeared  for  retpondenU 

May  2S.  IIII4.     Denied. 

ns«  V.  a. 


byGoogFc 


1»U. 


MSHOEAKSA  CASES. 


MamomviMtut  Sm^  Otanounmap  Coix  k 
CoKB  OOKPun,  Petitioiier,  A  Bivn  * 
Rail  Skuask  CoicrAXT.    [M»t  1048.] 
Petition  for  k  Writ  of  Ortiorvi  to  tlw 

Iteitcd  SUtei  Circuit  Court  of  AppeiJ*  for 

ihe  Sisth  Ciicait. 
8m  mom  cue  bdow,  810  Tta.  OIL 
Hr.  J.  Arthur  LynliBK  for  petitioner. 
Mr.  C.  H.  Trimblo  for  rcapgndent. 
Haj  SS,  ISU.    Duiiod. 

Easteu  OnnoH  Lun  Cokfutt,  Petition- 
er, V.  Willow  Rir^  Laxd  A  Iuisatioii 
CoHPAinr.  [No.  1<»7.] 
Petition  for  ■  Writ  of  Certlonri  to  the 

United  States  Circuit  Court  of  Appcftk  for 

the  Ninth  [T6S]  Cirenit. 

See  Mme  eua  below,  1Z2  a  a  A.  8>S, 

204  Fed.  S10. 

HcMra.  J.  N.  Teal,  Wirt  Ulnor,  A.  B. 

Browne,  Ales.  Britton,  Erane  Browne,  and 

Vmncie  W.  Clemente  for  petitioner. 
HeMra.   J.    H.   Riehuda   uid   Oliver  O. 

Hiigm  for  respondent. 
Hmj  U,  1B14.     Denied. 

Tan  QwAwo  RArnm  ft   Iitouta  Railway 

CoUFAifT,     Petitioner,    T.    Ths    Uinm 

Statcs.     [No.  ]03S.] 

Petition  for  a  Writ  of  Certiomri  to  the 
Onited  Stntei  Cirenit  Court  of  Appeals  for 
the  Sixth  CIrcuiL 

Bee  wme  cMe  below,  212  Fed.  ST7. 

Mr.  James  B.  Campbell  for  petitioner, 

Ur.  Solicitor  Oeneml  Daris  for  re^ond- 
«nt. 

June  8,  1&14.    Denied. 


Nionou   ft   Cox  tiOiinn   CoxrAHT,  Peti- 
tioner,   T.    TBI    UmTD    Statb.     [No. 
W37.) 
Petition  for  a  Writ  of  CertioTAri  to  the 

United  SUt«e  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

See  same  ca«!  below,  £12  Fed.  088. 
Hr.  Ganson  Tsggart  for  petitioner. 
Mr.  Solicitor  Ocneral  Davis  for  respond- 

June  8,  U14.    Dented. 


Waukh  -  E.   TALun,   PetiHoner,   t.   Tax 

Unitbd  Statbi.    [No.  lOSl.l 

Petition  for  a  Writ  of  Certiomri  to  the 
Court  of  Appeals  for  the  District  of  Co- 
lumbia. 

See  same  eaae  below,  42  App.  D.  C.  1. 

HessTS.  Matthew  E.  O'Brien  and  James 
A.  O^hen  for  petitioner. 

Mr.  Solicitor  Oeneral  Davis  for  respond- 


761-784 

I<ama  Srcuranon,  Petitioner,  v.  Oekixae 
ELicmo  CoHPAiTT  et  aL    [IQSS.] 
Petition  [TBS]  for  a  Writ  of  Certiorari  to 

tbe  United  SUtei  Cirenit  Court  of  Appeals 

for  the  Second  Circuit 
Meaars.  Charles  H.  Wilson  and  WUlian 

Q.  Johnson  for  petitioner, 
Uwsrs.  Charles  Neave  and  WilUain  0. 

McKnig^t  for  respondents. 
June  8,  1814.    Denied. 


WnxiAM  J.  KAHif,  Petitioner,  t.  Thx  Umit- 

■s  SiAna.     [No.  1040.] 

Petition  for  a  Writ  of  Certiomri  to  the 
United  SUtes  Circuit  Court  of  AppoUs  for 
the  Second  Circuit. 

See  same  case  below,  214  Fed.  M. 

Messrs.  Terence  J.  McManus  and  Darid 
W.  Knhn  for  petitioner. 

Hr.  Solicitor  Oeneral  Daris  and  Mr.  As- 
sistant Attonej  Oeneral  Wallaea  for  re- 
spondent. 

June  8,  1B14.    Denied. 


r.  A.  WiLUAMfl,  TruMee,  ete^  Petitioner,  t. 

Gnoion  O.  Fkibmiohs.     [No.  1070.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

e  same  eaae  below,  123  C.  0.  A.  M4, 
204  Fed.  1007. 

Messrs.  E.  D.  Saunders  and  Qiranlt  Far- 
rar  for  petitioner. 

No  counsel  appeared  for  r 

June  8,  1914.    Denied. 


WOUAH  H.  Eoicasira  et  aL,  PetiUoners, 

T.  L.  K.  Lthit.    [No.  1076.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  AppeaU 
for  the  Second  Circuit 

See  same  ease  below,  211  Fed.  »48. 

Mr.  John  Lord  O'Brian  for  petitioners. 

No  cvnnsel  appeared  for  respondent 

June  8,  1*14.    Denied. 


AixxR  BonnwD,  Petitioner,  v.  Thx  Uinm 


Statu.    [No.  1083.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtea  Clratiit  Court  of  Appeals 
[Te4]  for  the  Sixth  Cirenit. 

Messrs.  Theodore  F.  Horstman  and 
Uiehael  O.  HeUts  for  petitioner. 

Mr.  Solicitor  Ooieral  Daris  and  Mr.  As- 
^tant  Attoraejr  General  Wallace  for  re- 
spondent. 

June  B,  1S14.    Denied. 
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Walttb  Waij>i.n,  Petitioner,  *.  Walter  R. 
Couporr.     [No.  1093.} 
Petition  for  a  Writ  of  Certionri  to  the 

United  St»tc«  Circuit  Court  of  Appeals  for 

the  Filth  Circuit. 

See  ume  case  below,  £11  Fed.  1010. 
Ur.  A.  A.  Boggs  for  petitioner. 
Mr.  Frank  B.  Rhutte  for  respondent- 
June  S2,  lOU.    Denied. 


The  DAvrDiw>.-<  SrEAKSHtP  Coupakt,  Peti- 
tioner, V.  TiFR  Wbbtebn  TKAnsrr  Cou- 
PAHT.     [No.  1006.1 
Petition  (or  a  Writ  of  Certiorari  to  the 

UnitM  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
See  same  case  below,  212  Fed.  606. 
Mcasrs.  Harvey  D.  Qoiildcr  and  Frank  S. 

MkKten  for  petitioner. 

Mr.  George  Clinton,  Jr.,  for  respondent. 
June  i2,  1914.    Denied. 


CuDAiiT  Packikg  Cohpanx,  Petitioner,  t. 

Gba.nd  TaCNK   Webteb^   Railwai  Cou- 

PAWY.    [So.  1103.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statei  Circuit  Court  of  Appeals  for 
the   Seventh   Circuit. 

Merars.  Cliarles  B.  Morriioo  and  Weill 
M.  Cook  for  petitioner. 

No  uounwl  appeared  for  respondent. 

June  22,  1914.     Denied- 


Uhited    Statbb,   Petitioner,   t.    Nifibuitb 

Mikes  Cokfakt.     [No.  709.] 

On  Writ  of  Certiorsri  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit. 

See  same  case  below,  124  C.  C.  A.  SI3, 
206  Fed.  431. 

The  Solicitor  General  and  Mr.  AssisUnt 
Attorney  General  Harr  for  petitioner. 

Mr.  George  F.  Hurd  for  respondent. 

April  0,  1014.  Dismissed  on  motion  of 
counsel  for  the  petitioner. 

Continent AL  Lire  Ikbukance  k  Ihtkt- 
ifBMT  Company,  PlaintilT  in  Error,  t.  1. 
C.  Hattabadgh,  as  Insurance  CommiB- 
sioner  of  the  StaU  of  Idaho.  [No.  448.3 
la    Error   to   the   Supreme   Court  of   the 

SUte  of  Idaho. 

Mr.  Charles  C.  Cavanah  for  plftintifl  in 

No  counsel  appeared  for  defendknt  in  er- 

April  6,  1014.    Dismissed  per  atipulatioB. 

4708]   Lbocadio  Pajabillo  et  al.,  Plain- 
tiffs in  Error,  t.  UniTKD  States.     [No. 
1016.] 
In   Error   to   the   Supreme   Court  of  the 

Philippine  Islands. 
No  counsel  appeared  for  plaintiffs  in  er- 

The  Attomej  General  for  the  United 
State*. 

April  13,  1014.  Docketed  and  diimisMd 
on  motion  of  counsel  for  defendant  in  error, 
and  mandate  grantvd. 


Nahona  Staiton,  Petitioner,  t.  Th>  Usit- 

itD  States.     [No.  1100.} 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals 
[785]  for  the  Fifth  Circuit. 

See  same  case  below,  213  Fed.  224. 

Mr.  Theodore  Mack  for  petitioner. 

June  22,  1014.    Denied. 


RoK  C.  Hbcox,  as  Trustee,  e(«.  Appellant, 

T.  CouHTY  OF  Tn.ua,  State  of  Colorado, 

ot  «1.     [No.  363.} 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

~  e  same  case  below,  117  C.  C.  A.  338,  1B8 
Fed.  634. 

Messrs.  Ernest  Morris  and  Wm.  W. 
Graut,  Jr.,  for  appeUant. 

Mr.  C.  8.  Thomas  for  appellees. 

April  13,  1S14.  Dismissed  per  stipnli' 
tion. 


COABLEH  Kapi.\n  et  al..  Petitioners,  v.  Ibaac 
E.  LEEcn,  Trustee,  etc.,  et  al.  [No.  1110.} 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeal*  for 

the  Third  Circuit. 

See  same  case  below,  213  Fed.  763. 

Mr.  Joseph  Gross  for  petitioners. 

Mr.  Solicitor  General  Davis  for  respond- 

June  22,  lffI4.    Denied. 


AUBAMA  k  VirKSHuao  Railway  Company 

et  al„  Plaintiffs  in  Error,  t.  Pbaei.  Hw- 

U8.     [No.  420.] 

In  Error  to  the  Supreme  Court  ol  the 
State  of  Misnisalppi. 

Messrs.  Robert  H.  Thompson  and  J.  Blue 
Monroe  for  plaintiffs  In  error. 

No  counsel  appeared  for  defendant  in  er- 

April  10,  1014.  Dismissed  with  costs  am 
motion  of  counsel  tor  the  plaintEBs  In  error. 
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Wiwonsn  Ccctmal  Bailvat  Oovpakt  tf 
a.1,  Plaintiir* .  In  Krror,  v.  NrarHXan 
PAcino  Railway  Cohpant.  [No.  380.] 
In   Error  to  tte  Snpreme  Court   of  the 

Ktate  of  MlnoMoU. 
UcMH.  J.  L.  ErdAll,  U.  D.  Hnnn,  and 

A.  B.  Bright  for  pUlntiftB  in  error. 
Ueun.  Cbarle*  W.  Bunn  asd  EmnMn 

tiadlej  for  defendMit  In  error. 
April  20, 1014.    DiUDiued  per  itipuUtioD. 


Bob   KiBKPAiaicK,   Plaintiff   in    Error,   v. 
Stati  of  Oeoboia.    [No.  627.] 
In  Error  to  tlie  Court  of  Appeals  [T68J 
I  of  the  State  of  Qcorgia. 

Ur.  B.  Z.  Philllpa  for  plaintiff  in  error. 
Hr.  Tliomaa  6.  FeMer  for  defetidaiit  in 

Hay  26,  1B14.    Diamiwed  witfa  coata,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


[767]    CoLOKADo    A    BounuKU    Railwat 
COHPANZ,   Plaintiff   in   Error,  v.   Btati 
Railboad  CoMHiasioM  or  Coumado  et  aL 
[No.  466.] 
Id  Error  to  the  Supreme  Court  of  the 

State  of  Colorado. 

Mr.  E.  E,  Whitted  for  plaiotiS  in  error. 
Mr.  Barney  L.  Whatlej  for  defendants  in 

April  27,  1914.     Diamiued  with  cosU  on 
motion  of  couniel  lor  the  plaintiff  in  error. 


.loHN  W.  P>in,  PlaintifT  in  Error,  *.  Pecos 

Valley  i  Nobtheaster:t  Railwat  Cou- 

PA-tT.     [No.  351.] 

In  Error  to  the  Supreme  Court  of  the 
RUte  of  New  Mexico. 

Mr.  Charles  R.  Brice  for  plaintiff  in  error. 

Meaars.  William  C.  Reid  and  Robert  Dun- 
lap  for  defendant  in  error. 

May  I,  1914.  Dismisted  with  costs,  pur- 
ausnt  to  the  Tenth  Rule; 


Heket  AtHOL  GwDAiDS,  Appellant,  t.  H.  B. 

UcCoz,  Collector  of  Cuitonu  ot  the  Phil- 
ippine laUnda.    [No.  367.] 

Appeal  from  the  Supreme  Court  of  Ute 
Philippine  Islands. 

See  same  cue  below,  22  Philippine,  698. 

Mr.  Clement  L.  Bouvd  for  appellant. 

Mr.  Felix  Frankfurter  for  appellee. 

May  4,  1914.  Dismissed  with  costs  on 
motion  tor  counsel  for  the  appellant. 


Bdowr  Shok  Compart,  Plaintiff  in  Error, 
V.  0.  Roaa  Hume,  Trustee,  etc.  [No.  370.] 
In  Error  to  the  Supreme  Court  of  the 

State  ot  Oklahoma. 

Mr.  James  R.  Keaton  for  plaintiff  in  er- 

Mr.  W.  F.  Wilson  for  defendant  in  error. 
May  6,  1914.    Dismissed  with  costa,  pur- 


Rauok  Pebbz  Villauil,  Ap- 
pellant, V.  Mabia  nn  Jesus.    [No.  826.] 
Appeal  from  the  Supreme  Court  of  Portu 

Bico. 
Ur.  Frederic  R.  Condert  for  appellant. 
No  counsel  appeared  for  appellee. 
May  26,  1914.     Dismissed  with  costs,  on 

motion  of  connael  for  the  appellant. 

Adams  Expkxss  Compart,  Plaintiff  in  Er- 
ror,   V.    WnXIAM    H.    WlNKOLPH,    TO    THE 

D8B  or  Leor  Wbireb  et  al.    [No.  187.] 

Id  Error  to  the  Superior  Court  of  the 
State  of  Pennsylvania. 

Messrs.  Thomas  DeWitt  Cuyler  and  John 
Lewis  EvBQs  for  plaintiff  in  error. 

Mr.  Russell  Duane  for  defendants  in  er- 

JuDe  8,  1914.  Judgment  reversed  with 
coats,  and  cauae  remanded  for  further  pro- 
ceedings per  atipulation  of  counsel. 

Eller  H.  Morse  et  al.,  Appellants,  t.  B. 

RoziEB  Ddlart,  Trustee,  etc.     [No.  4SB.] 

Appeal  from  the  Couft  of  .Appeals  ot  the 
District  of  Columbia. 

Uesara.  Holmea  Conrad  and  John  Selden 
for  appellants. 

No  counsel  appeared  for  appellee. 

June  22,  1914.  Diamiased  witli  costs  on 
motion  of  counsel  for  the  appollaota. 

The    National    Couksel,    Jurioe    OanER 
Urited  Auebican   Mecharics,  Plaintiff 
In  Error,  t.  [769]  Mabtiia  Bbowr,  for- 
merly Ringo.    [No.  621.] 
Id  Error  to  the  Court  of  Appeala  of  the 

State  of  Keotucky. 

Mr.  Patterson   A.   Reece   for  plaintiff  Id 

No  counsel  appeared  for  defendant  in  er- 

June  £8,  1914.  Dlamiaaed  witli  coata,  on 
motion  of  eounael  for  plaintiff  in  error. 

Antorio  Balasqitidk  floMSZ,  Appellsnt,  v. 

Erbiqve  Camacho,  e*c.    [No.  841.] 

Appeal  from  the  Suprnme  Court  of  Porto 
Rico. 

See  aame  case  below,  19  P.  R.  R.  664. 

Mr.  F.  Kingsbury  Curtis  for  appellant. 

Messrs.  F.  D.  HcKenney  and  Francis  H. 
Dexter  for  appellee. 

Jane  22,  1D14.    Diamiased  per  atipulatton. 
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WtixiAU  A.  WugBt,  GotnptraUer  Oenentl 
of  Ui«  Stata  ol  Oeoi^K,  Fetltioiur,  v. 
LOCIBVUXK  A  NasHVIUX  H*"jn»ii  COH- 

rAiTT  et  aL    [No.  6SS.] 

PatitioD  for  ■  emu  Writ  of  Certiorul 
t«  the  Circuit  Court  of  Appoila  for  Uw 
Fifth  Circuit 

Mcavs.  Joaeph  B.  Camming  utd  Alnc. 
G.  King  for  ctom  petltiooer. 

October  20,  1913.    Oranted. 


O.  k  C.  MEXBUif  CoupAKT,  Appellant,  t. 

Stkdioaik  Publubiho  Ooupaht.     [^o. 

•44.] 

Petition  for  «  Writ  of  Certiormri  to  tbe 
Ctrcait  Court  of  Appeal*  for  the  Scoond 
Cinnilt. 

Ur.  William  B,  Hale  for  appellant 

llr.  Hugh  A  Bayne  for  appellea, 

October  20,  lUt.    Doiied. 


AuxH  4  WRm^  CoiiraKT,  Apprilaat,  Y. 

HLufom  Stab  Muj^ifo  oiatrAMz,    [No. 

TM.] 

PatiliaB  for  a  Writ  of  CMtiorari  hero*. 

Ueana.    Lindorf    B.    Whltnel,    Edward 
Xreratt  Logaa,  and  J.  Fred  GilaW  for  ap- 

No  eonaael  ^ipMred  for  appellee. 
Deetnber  8,  UU.    Graated. 


Bx  PAnr:  In  tkb  Uattkb  or  Goirccrci6w 
Vnw  r  Dial,  Petitioner.  [No.  — ,  Origi- 
aal.] 

Motion  for  leave  to  Die  petition  for  Writ 
of  Haadamui. 

Mewra.  Paul  Charlton  and  Jacinto  Teii- 
dor  for  petitioner. 

No  eounael  appeared  for  reapondent 

June  8,  1914.    Denied. 
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APPENDIX  I. 


Snpxtmt  ^ifnvl  of  tlie  United  J^tatcs. 

'      -OofOKB  Tbm,  ibis. 


Hr.  Attorney  Omeral  McReTDotds  prcwntcd  Ur.  John  W.  D*tIi,  of  Wert  Vlrfrlnlk, 
t  Bolieitor  OmerAl  ol  the  Uiiit«d  BtatM,  aad  it  wm  ordered  that  hii  eonuniHion  ba 

Ootobm-  18.  1918. 


APPDISTDIX  IL 


S^npxemt  Court  of  tite  WLniU&  J^tatca. 


The  Chief  Jnatlea  utdi 

'7t  ia  my  lad  duly  to  manonnee  to  tha  geatlemen  of  the  Imt  the  deftth  iMt  night  of 
Mr.  Jwne*  H.  HeKena^,  tlie  clerk  of  tUa  ooort.  He  wai  ueoeiated  for  more  thaa 
fifty  jrcert  with  the  work,  of  tha  courts  and  the  vcpreHloii  of  oar  eorrow  needj  no 
•UlMretlon.  Ai  k  muk  of  reepeet  to  hb  memory  the  oourt  will  do  no  further  bnalntM 
to-day,  and  will  adjonni  nntll  to-morronr  morning." 

ootcbtr  1*.  laia. 

IS  lb  ed.  100  ifttS 
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APPENDIX  III. 


Jtupvemt  Conrt  of  tbe  United  stales. 


OoFOBB  Tnif,  UU. 


It  to  Ineby  ordered  that  JuM  D.  Maliei  b«  appointed  clerk  of  tlili  court  lit  tbe 
pUce  of  James  H.  UcKenney,  deceiaed,  and  that  he  forthwith  take  the  oath  of  office 
and  give  bond  cooditioned  according  to  law. 

The  Chief  Justice  then  iaid: 

In  entering  the  order  appointing  a  clerk  becauK  of  the  death  of  Hr.  McKennej, 
the  court  is  unwilling  to  let  the  occasion  pass  without  making  some  note  on  its  records 
of  the  character  of  the  serrices  rendered  hy  Hr.  HcKenne;  to  the  court  and  tbe  country 
for  10  long  a  time,  and  alio  without  expressing  for  permanent  record  the  sorrow  which 
the  members  of  the  court  feel  at  the  los*  wlrieh  has  been  orcaaioned  hj  the  death  of 
Mr.  McKenney.  Hr.  UcEcnnejr  became  connected  with  the  work  of  the  court  as  far 
back  as  IB5S;  first  ai  a  Junior  ckrk,  then  ai  acting  deputy,  then,  when  the  statute  au- 
thoriied  it,  aa  the  deputy  clerk;  and  finally,  in  18B0,  upon  the  death  of  Hr  Middle- 
ton,  he  became  clerk  of  the  conrt.  During  all  that  long  period  of  more  than  fifty  year*, 
with  diligence,  with  fidelity,  and  with  honor,  he  served  Ute  court  and  the  country.  Tbe 
consolation  at  his  loai  to  tbe  court  and  tbe  country  is  this:  That  no  one  can  look  onr 
the  period  of  time  during  which  he  serrod  and  consider  the  grave  ■ubjeeta  with  which 
tbe  court  dealt  during  that  tim^  and  with  referoice  to  which  the  clerk  was  called 
upon  within  bis  sphere  of  duty  to  act,  and  deny  Uiat  the  effect  of  tliaae  serricea  so  faith- 
fully rendered  redounded  to  tbe  benefit  of  tbe  people  of  the  country  and  to  the  preaer- 
ratlon  of  our  constitutional  system  of  goremment  wUeh  ronains  aa  the  safeguard  of 
every  right  and  tbe  guaranty  of  tbe  liberttca  of  alL  Tite  consolation  of  those  united 
to  blm  by  ties  of  kindred  and  personal  affection  la  that  they  hare  the  heritage  of  a 
long,  TiiiuDus,  and  well-spent  life,  which,  if  contemplated  in  the  light  of  hlHi,  brings 
to  them  the  assurance  that  Its  rectitude  finds  place  on  the  minutes  of  that  court  of 
everlasting  and  infinite  power  to  which  all  human  conduct  must  come  for  ultimate 
Judgment  I  and  that  that  record  affords  ground  for  faith  to  believe  that  tba  OB*  whoM 
.loss  they  deplore  Is  gone  to  his-  everlasting  rsward. 

Ootober  to,  I91S. 
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APPENDIX  TV 


i^uyttme  Cvurt  of  the  Unitcil  JSlatts. 


On  til*  ftppUemtlon  of  the  tUmk,  pnmiftiit  to  |  S21  of  tba  Judicial  Cods,  U  ti 
ordered  that  Henry  C.  MeSitaiuj  be,  and  ha  la  barely,  appointed  dtpnty  eletk  of  tUa 

Ootobtr  B7,  1$U. 


APPENDIX    V. 


JSnpvcme  (S^ouct  of  tbe  tlutled  JStalet. 


Mr.  Sldntj  T.  Miner  preaented  tlie  reaohttiona  of  the  AHoeiatlon  of  the  Bar  of  tba 
Otf  of  Detroit  upon  the  death  of  the  late  Ur.  Juattce  Brown,  and  it  waa  ordered  that 
thej  be  plaeed  upon  tba  fllaa  »f  tba  eaurt. 

Dtomtm-  i,  atS. 
U  Ih  ed.  ISSV 
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APPENDIX  VI. 


Ooroan  Tbm,  UU. 


^a  MpOTtor  kkTing  nprcMiited  tlwt,  owing  t«  the  muubar  of  deetilou  at  the 
prwMit  Urm,  it  would  b«  Impiacticmble  to  put  the  report*  in  cue  ralume, 

It  li  therefore  now  here  ordered  that  ho  pnbllah  an  additional  Tolnmo  in  this  jeai, 
pnmuuit  to  I  S!6  of  the  Jodioial  Code,  approved  Uaroh  S,  inu 

Jlcrvk  «,  IMli. 


APPENDIX  VIL 


JSnpccnu  dDnnrt  of  tbe  Huited  JStates. 


It  ii  ordcMd  hj  the  court  that  the  bond  preaentad  bj  the  manhal  for  the  p 
fonnance  of  hie  dutlee  be  filed  and  recorded. 

JuM  8.  laii. 
1999 
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APPENDIX  VIII. 


JSn^rretnt  ^antt  of  tlu  titnited  J^tates. 

Oom^  Tmc,  iBU. 


It  i*  DOW  licre  ordered  bj  the  emiTt  that  all  the  eaaee  on  the  docket  not  deddtd,  and 
ell  the  other  buelneae  of  the  term  not  diepoeed  of,  be,  end  the  wme  are  herehf,  eoB* 
tlnued  to  the  next  term. 

Ju%6  n,  1914, 
69  Ik  eO.  !»•• 
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